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CRAFTON  T.  PATRICK. 

(Supreme  Court  of  South  Carolina.    July  26, 

1907.) 
Cbattei.  Moktoaocs— Ertorceuxrt— Esiop- 

FEL. 

After  condition  broken,  the  mortgagee  is  not 
crtopped  to  enforce  his  mortgage  on  a  hone 
actinst  one  who  liad  traded  tor  the  horse  from 
coe  other  than  tiK  mortgagee,  without  notice  of 
the  mortgage,  becaase  he  had  seen  the  horse  in 
poaseggion  of  such  other  and  heard  the  horse 
liad  been  traded  aeveral  times  and  had  taken  no 
iteps  to  give  notice  of  his  mortgage  other  than 
to  record  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TO).  9.  Chattel  Mortgages,  i  02S.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  Goonty;  Prince,  Judge. 

Action  by  Henry  O.  Crafton  against  S.  R. 
PatrlA.  Judgment  for  plaintifC,  and  de- 
feodant  appeals.     Affirmed. 

3.  E.  McDonald,   for  appellant     W.   D. 

Donglass,  for  respondent 

GARY,  A.  J.  Tbe  complaint  all^^  tbat 
on  tbe  15tta  of  April,  1907,  R.  J.  Cunning- 
bam  executed  and  delirered  to  the  plaintiff 
a  mortgage  on  tbe  horse  in  dispute,  to  se- 
core  payment  of  a  note  giren  tliat  day  in 
tbe  som  of  |88,  and  payable  on  tbe  Ist  of 
October  thereafter;  that  tbe  mortgage  was 
dalf  Indexed  and  entered  of  record;  tbat 
the  mortgage  bas  not  been  satisfied;  tbat 
tbe  defendant  thereafter  took  possession  of 
tbe  horse  and  wrongfully  refused  to  de- 
lirer  him  to  tbe  plaintiff.  Tbe  defendant 
denied  tbe  allegations  of  tbe  complaint,  ex- 
cept tbe  execution  and  record  of  tbe  note 
and  mortgage,  and  set  up  tbe  following  de- 
fense: Tbat  subsequent  to  tbe  execution 
of  the  plaintiff's  mortgage,  tbe  mortgagor. 
Cunningham,  sold  and  traded  the  borse  In 
question  to  one  W.  B.  Dixon,  who  retained 
possession  thereof  as  bis  own  property  for 
one  or  two  years;  that  thereafter  Dixon 
traded  the  borse  to  one  Daniel  Hall,  or 
Leland  Hall,  who  bad  possession  thereof 
(or  one  or  two  years;  tbat  thereafter  tbe 
Mid  Daniel  Hall,  or  Leland  Hall,  traded  tbe 
said  borse  to  one  Rogers,  who  held  said 
bone  for  a  considerable  time,  exercising 
*H  rights  oyer  tbe  same;  and  tbat  there- 
ifttr  tbe  said  Rogers,  for  value  received, 

S8S.B.— 1 


sold  or  traded  the  said  borae  to  tbe  defend- 
ant It  is  further  alleged  tbat  tbe  plaintiff, 
Crafton,  lived  in  tbe  same  community  with 
Dixon,  Hall,  and  Rogers,  and  frequently  saw 
the  borse  in  possession  of  tbe  said  parties, 
and  tbat  be  permitted  the  parties  to  bold 
themselves  out  to  tbe  world  as  tbe  owners 
of  tbe  horse,  without  objection  on  bis  part, 
and  without  asserting  any  right  of  owner- 
ship thereto  before  tbe  same  was  sold  to 
the  defendant.  By  reason  of  these  facts,  tbe 
defendant  alleged  tbat  tbe  plaintiff  was  es- 
topped from  asserting  any  title  to  tbe  said 
horse.  It  was  further  alleged  tbat  tbe  de- 
fendant purchased  said  borse  from  Rogers, 
who  was  in  possession  thereof,  and  paid 
tbe  full  value  of  tbe  same,  without  any  no- 
tice of  plaintltTs  claim.  Tbe  Jury  rendered 
a  verdict  in  favor  of  the  plaintiff  for  tbe 
borse,  or,  in  case  a  delivery  could  not  be 
had,  then  for  $136,  tbe  value  thereof.  Tbe 
defendant  appealed  upon  exceptions  which 
will  be  set  out  in  the  report  of  tbe  case. 

Briefly  stated,  the  question  presented  by 
the  exceptions  is  whether  there  was  error  on 
tbe  part  of  uis  honor,  tbe  presiding  Judge, 
In  ruling  tbat  tbe  mere  fact  tbe  plaintiff  saw 
other  persons  in  posaesslon  of  tbe  horse, 
and  beard  tbat  they  were  trading  it  did  not 
Impose  upon  blm  tbe  duty  of  giving  any 
further  notice  than  that  furnished  by  tbe 
record,  unless  be  was  present  when  tbe 
transactions  were  taking  place  with  regard 
to  tbe  borse.  Section  8007  of  the  Civil  Code 
of  1902  is  as  follows:  "No  voluntary  post- 
ponement by  the  mortgagee  to  seize  tbe  per- 
sonal property  covered  by  any  cbattei  mort- 
gage, or  bill  of  sale  used  as  a  cbattei  mort- 
gage, after  condition  broken  and  no  accept- 
ance of  a  part  of  tbe  debt  secured  by  tbe 
mortgage,  or  such  bill  of  sale  after  condi- 
tion broken,  shall  be  construed  to  operate' 
as  dlscbarging  tbe  mortgage,  or  bill  of  sale, 
or  as  reverting  tbe  title  of  tbe  cbattei  or 
chattels  in  tbe  mortgagor;  but  indulgence 
may  be  granted  by  such  mortgagee  to  such 
mortgagor  after  condition  broken,  as  on  oth- 
er securities,  without  prejudice  or  danger  to 
any  rights  or  remedies  of  tbe  mortgagee  in 
tbe  premises,  to  collect  or  to  seize  tbe  chat- 
tels at  any  time  at  bis  option."  This  sec- 
tion is  remedial  in  Its  nature,  an4  must  be 
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liberally  constmed,  and  Its  provlBlons  are 
Bufflciently  comprebenslre  to  be  applicable 
to  the  present  case. 

But,  apart  from  tbe  statute,  tbe  ruling 
was  free  from  error.  Tbe  general  doctrine 
Is  tbus  clearly  stated  In  11  Enc.  of  Law, 
427-129:  "As  a  general  rule,  an  estoppel 
may  arise  from  silence  as  well  as  words; 
bnt  tbis  Is  only  wbere  tbere  is  a  duty  to 
speak,  and  tbe  party  upon  wbom  tbe  duty 
rests  bas  an  opportunity  to  speak,  and, 
knowing  tbe  circumstances  requiring  bim  to 
speak,  keeps  silent,  or.  In  otber  words,  wbere 
bis  silence  amounts  to  a  fraud,  actual  or 
constructive.  This  doctrine  proceeds  upon 
tbe  ground  that  be  who  has  been  silent  as 
to  bis  alleged  rights  when  he  ough't,  In  good 
faith,  to  have  spoken,  shall  not  be  beard 
to  speak  when  be  ought  to  be  silent  It  Is 
not  necessary  that  tbe  duty  to  speak  In  such 
case  should  arise  out  of  any  agreement,  or 
rest  upon  any  legal  obligation  In  tbe  ordi- 
nary sense.  '  It  arises  whenever  the  princi- 
ples of  natural  Justice  require  the  disclo- 
sure. It  may  be  stated  as  a  general  rule 
that,  if  a  person  having  a  right,  and  seeing 
another  person  about  to  commit,  or  In  the 
course  of  committing,  an  act  Infringing  up- 
on that  rignt,  stands  by  in  such  a  manner 
as  really  to  Induce  the  person  committing 
tbe  act,  and  who  might  otherwise  have  ab- 
stained from  it,  to  believe  that  be  consents 
to  its'  being  committed,  be  cannot  after^ 
wards  be  beard  to  complain  of  the  act 
This,  It  has  been  said,  is  the  proper  sense 
of  the  term  'acquiescence,'  which  in  that 
sense  may  be  defined  as  'quiescence'  under 
such  circumstances  as  that  assent  may  be 
reasonably  Inferred  from,  and  is  no  more 
than  an  Instance  of  tbe  law  of  estoK>el  by 
words  or  conduct.  Thus,  It  has  been  held 
that.  If  the  owner  of  tbe  goods  stands  by 
and  voluntarily  allows  another  to  treat  them 
as  bis  own,  by  which  means  a  third  person 
is  Induced  to  purchase  tbem  bona  fide,  the 
former  cannot  recover  them  from  the  pur- 
chaser." After  the  plaintiff  placed  his  mort- 
gage on  record,  he  did  not  owe  any  fur- 
ther duty  to  persons  having  dealings  con- 
cerning the  horse,  other  than  not  to  mis- 
lead tbem  by  his  conduct.  He  did  not  owe 
tbem  tbe  duty  of  giving  them  that  informa- 
tion which  tbe  record  of  tue  mortgage  dis- 
closed, and  the  testimony  does  not  show 
that  he  failed,  in  any  otber  duty. 

It  Is  the  Judgment  of  tbis  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


KAYIiOR  et  al.  t.  HILLER. 

(Sapreme  Court  of  South  Carolina.     July  17, 
1907.) 

Judgment  —  Goixatbral   Attack— Pkebuuf- 

TION— SeBVICK    of   PRor-KSB. 

Where  a  minor  wan  iving  with  the  execu- 
tor of  the  mother's  estate,  service  of  summons 
on  such  minor  in  action  by  the  executor  with- 


out proof  of  service  on  tbe  parent,  or  without 
any  showing  in  the  proof  of  service  as  to  ab- 
sence of  the  father  from  tbe  state,  raises  a  pre- 
sumption of  jurisdiction  of  the  minor  which  can- 
not be  brought  in  question  collaterally. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Judgment,  {§  933,  036.J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;    Memmlnger,  Judge. 

Action  by  Feliclta  Rosetta  Kaylor  and  oth- 
ers against  Louis  Paul  Hlller.  Judgment  for 
defendant,  and  piaintifCs  appeal.    Affirmed. 

De  Pass  &  De  Pass  and  Bellinger  &  Welch, 
for  appellants.  W.  S.  Monteitb  and  Lyles  & 
Macmahan,  for  respondent 

GARY,  A.  J.  This  is  an  action  to  recover 
tbe  possession  of  certain  lands  described  in 
the  complaint  Lewis  H.  Trevett  died  in 
1878,  leaving  a  will,  whereby  he  devised  his 
whole  estate  to  his  wife  during  the  term  of 
her  natural  life,  and  after  her  death  then  to 
be  divided  into  four  equal  parts,  one-fourth 
of  which  was  settled  in  trust  npon  each  of 
bis  granddaughters,  Feliclta  Embleton  and 
Josephine  Embleton.  After  Trevett's  death 
an  action  was  Instituted  by  Louis  Paul  HiUer, 
tbe  executor  of  tbe  will,  seeking  to  marsball 
tbe  assets  and  to  sell  tbe  real  estate  to  pay 
debts,  alleging  that  the  estate  was  insolvent 
To  this. action  both  Feliclta  and  Josephine 
Embleton  were  made  parties.  They  were 
then  minors  under  14  years  of  age.  Their 
mother  was  dead,  but  there  was  testimony 
that  their  father  then  lived  in  the  city  of 
Columbia.  Tbe  return  of  service  on  the  sum- 
mons  was  as  follows: 

"Personally  came  John  McCabe,  who,  be- 
ing duly  sworn,  sayeth  on  oath  that  he  serv- 
ed iiouis  H.  Embleton,  George  W.  Embleton, 
Feliclta  Rosetta  Embleton  and  Josephine  Em- 
bleton, Martha  Hiller  and  Mary  Trevett  each 
with  copies  of  this  summons  personally,  and 
left  the  same  with  them. 

"John  McCabe. 
"Sworn  to  and  subscribed  before  me,  July 
10,  187a 

"[L.  S.]  W.  &  Monteitb. 

"Notary  Public" 

On  tbe  6th  of  July,  1878,  a  petition  was  fil- 
ed for  tbe  appointment  of  a  guardian  ad  litem 
for  said  Infants,  in  which  It  was  stated  that 
they  bad  no  general  or  testamentary  guard- 
ian, and  that  they  resided  with  L.  P.  Hlller, 
tbe  plaintifT  In  that  action.  Tbe  present  ac- 
tion was  commenced  In  May,  1904,  26  years 
after  the  land  described  In  the  complaint  was 
sold  by  order  of  tbe  court 

After  quoting  authorities  In  support  of  his 
ruling,  bis  honor,  the  presiding  Judge,  thus 
stated  bis  reasons  for  directing  tbe  Jury  to 
render  a  verdict  In  favor  of  the  defendant: 
"This  is  not  a  direct  action  to  try  to  set  aside 
tbe  decree  on  the  ground  of  fraud  or  Irregu- 
larity in  th6  decree,  but  it  is  for  tbe  posses- 
sion of  real  estate  In  which  these  parties 
seek  to  establish  title  16  real  estate  as  not 
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belnc  boand  bj  this  decree,  u  not  bavlng 
boond  the  parties  to  tbe  action  by  reason  of 
alleged  Irregalarlty,  appearing  on  tbe  face  of 
the  record.  Now,  In  this  case  It  I4>pear8  In 
the  record  tbat  tbe  service  was  complete; 
that  Is,  complete  and  proper  service,  such  as 
1«  recognized  by  tbe  court  as  proper  service, 
was  made.  Tbe  only  question  upon  which 
tbat  service  Is  sought  to  to  be  shown  to  be  Im- 
proper is  tbat  the  absence  from  the  state  of 
Sontb  Carolina  of  the  father  does  not  affirm- 
atively appear  on  the  record.  The  record  Is 
silent  on  the  point  whether  the  father  was  in 
the  state  or  not.  As  a  complete  service  is 
shown  In  tbe  absence  of  tbe  father  from  tbe 
(tate,  and  the  record  being  silent  upon  the 
point  whether  be  was  absent  or  not,  and  the 
other  facts  stated  thronghont  the  record  tend- 
ing to  show  that  tbe  father  must  have  been 
absent  from  the  state,  I  think  the  law  will 
come  in  and  presume  that  tbe  father  was  ab- 
sent from  the  state,  and  tbat  the  service  was 
complete.  It  seems  to  me  from  these  drcnm- 
stances  and  tbe  record  before  me  that  com- 
plete  service  on  these  minors  Is  shown,  that 
they  were  proper  parties  to  the  action,  that 
they  were  represented  before  tbe  court,  tbat 
the  case  was  carried  through  the  usual  course 
before  tbe  master,  who  reported  upon  it,  and 
a  decree  rendered,  and  they  are  barred  from 
recovery  In  this  action;  therefore,  there  Is 
nothing  to  submit  to  the  Jury.  The  foreman 
will  come  forward  and  write  the  verdict,  'We 
find  for  the  defendant  the  land  In  dispute.' " 

The  record  shows  that  a  copy  of  the  sum- 
mons was  served  upon  each  of  the  said  In- 
tantB;  that  they  had  no  general  or  testa- 
mentary gnardians,  and  resided  with  L.  P. 
Hlller ;  and  tbat  he  was  the  plaintiff  in  that 
action.  As  be  was  the  plaintiff,  and  tbe  In- 
fants resided  with  him,  it  was  not  necessary 
to  serve  a  copy  of  the  summons  on  him.  Ken- 
nedy V.  Williams,  59  S.  C.  878,  38  S.  B.  &  If 
it  appeared  from  tbe  record  that  the  Infants 
did  not  have  a  father  or  mother,  or  that  nel- 
tber  was  In  tbe  state,  there  wonld  have  been 
a  complete  compliance  with  the  requirements 
of  tbe  section  of  tbe  Code  regulating  the 
mode  of  service  on  infants  as  it  stood  in  1878, 
wbich  is  identical  with  section  155,  subd.  2, 
of  tbe  present  Code  of  1902,  whicb  is  as  fol- 
lows: "If  against  a  minor  under  the  age  of 
fourteen  years,  to  such  minor  personally,  and 
abo  to  his  father,  mother  or  guardian,  or  if 
there  be  none  within  the  state,  then  to  any 
pawn  having  the  care  and  control  of  such 
minor,  or  with  whom  he  shall  reside,  or  in 
whose  service  be  shall  be  employed."  But  in 
tbis,case  the  record  is  silent  as  to  the  alleged 
jorisdlctlonal  defect  npon  which  the  appel- 
bmtarely. 

In  Ex  parte  Gray,  48  S.  0.  566,  669,  26  S. 
E.  786,  the  court  says:  "All  presumptions 
most  be  indulged  in  favor  of  the  Jurisdiction 
of  a  court  of  general  Jurisdiction.  To  avoid 
nicb  a  Judgment  for  want  of  jnrisdlction,  the 
Jortadlctional  defects  mast  appear  afflrma- 
tlTdy  on  tbs  record."    Tbe  rule  Is  thus  stated 


In  1  Oreenleaf  on  Br.  1 19.  "Conclusive  pre- 
Bomptlons  are  also  made  In  favor  of  Judicial 
proceedings.  Thns,  tbe  records  of  a  court  of 
Justice  are  presumed  to  have  been  correctly 
made,  a  party  to  the  record  is  presumed  to 
have  been  Interested  In  tbe  suit  and  after 
verdict  It  will  be  presnmed  that  those  facts, 
without  proof  of  which  the  verdict  could  not 
have  been  found,  were  proved,  though  they 
are  not  expressly  and  distinctly  alleged  in 
the  record,  provided  It  contains  terms  suffi- 
ciently general  to  comprehend  them  In  fair 
and  reasonable  Intendment"  In  the  case  of 
Clemson  College  v.  Plcliens,  42  8.  C.  611,  518, 

20  S.  E.  401,  404,  Mr.  Chief  Justice  Mclver 
says:  "The  practical  Inquiry  is  whether 
tbe  record  as  set  forth  in  the  'case'  shows 
on  its  face  that  the  court  did  not  acquire  Ju- 
risdiction of  the  person  of  defendant,  and  not 
whether  such  record  is  defective  in  showing 
that  all  of  the  steps  necessary  to  acquire  Ju- 
risdiction had  been  taken."  The  court.  In  the 
case  of  Oalpin  v.  Page,  18  WalL  (U.  a)  850, 

21  L.  Ed.  959,  says:  "Tbe  presumptions  which 
tbe  law  requires  In  support  of  the  Judgment 
of  superior  courts  of  general  Jurisdiction  only 
arise  with  respect  to  Jurisdictional  facts,  con- 
cemlng  which  tbe  record  Is  silent  Presnmp- 
tions  are  only  indulged  to  supply  the  absence 
of  evidence  respecting  the  facts  presumed." 
Tbe  following  language  is  used  In  the  case  of 
Hahn  v.  Kelly,  34  CaL  391,  94  Am.  Dec.  742: 
"Undoubtedly,  if  tbe  record  was  silent  as  to 
what  was  done  In  respect  to  some  material 
matter,  we  will  presume  thal>  what  ought  to 
have  been  done  was  done.  If  there  is  no 
proof  of  what  was  done  in  obtaining  service 
In  the  record,  we  will  presume  that  legal  serv- 
ice was  in  fact  made."  The  foregoing  lan- 
guage from  the  last  two  cases  was  quoted 
with  approval  In  the  case  of  Rice  v.  Bamberg, 
69  S.  C.  498,  38  S.  E.  209. 

The  presumption  is  that  those  facts  existed, 
without  which  the  court  could  not  have  ren- 
dered Judgment  Therefore  the  Jurisdictional 
defect  relied  upon  by  the  appellants,  to  wit, 
that  It  does  not  appear  upon  the  face  of  tbe 
record  tbat  tbe  father  was  absent  from  tbe 
state,  cannot  be  sustained.  When  it  does  not 
so  appear,  it  cannot  be  brought  In  question 
collaterally,  but  the  party  relying  upon  tbe 
defect  must  have  recourse  to  a  direct  proceed- 
ing. Sanders  v.  Price,  56  S.  a  1,  33  8.  B. 
731. 

It  is  the  Judgment  of  this  court  that  tbe 
Judgment  of  tbe  circuit  court  be  affirmed. 


MARTIN  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  18, 
1907.) 

1.   GaBBIKBS— INJUBT    TO     PaSSBHOKBS— WAR- 

TONNESB. 

In  an  action  for  injaries  to  a  passenger, 
where  the  evidence  showed  that  tbe  conductor 
promised  a  young  girl  tbat  he  would  assist  hei 
when  ber  station  was  called,  tbat  at  her  station 
her  father  asked  the  conductor  if  any  paasen- 
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gerg  were  aboard  for  that  station,  and  that  he 
said  he  did  not  know,  and  that  the  train  was 
not  stopped  at  the  usnal  stopping  place  and  pas- 
sengers were  not  instructed  to  get  out,  it  is  suf- 
ficient to  carry  the  case  to  the  ]ury  on  tlie  ques- 
tion of  wantonness. 
2.  Same— Conduct  of  Tbaih— Stations. 

A  railroad  is  bound  to  stop  its  train  at  the 
usual  stopping  place  and  for  sufficient  time; 
but,  if  there  were  other  circumstances  requiring 
extra  care,  then  the  carrier  was  bound  to  give 
such  extra  care  to  a  passenger,  and  if  it  failed 
to  do  that,  and  some  volunteer  attempted  to  aid 
the  passenger  in  her  efforts  to  alight,  and,  while 
exercising  ordinary  prudence  in  so  attempting 
with  the  aid  of  such  volunteer,  the  passenger 
was  injured,  yet  if  the  negligence  of  the  cat^ 
rier  in  failing  to  stop  its  train  at  the  proper 
place,  or  for  a  sufScient  time,  or  to  render  as- 
sistance, was  the  cause  of  plaintiff's  injury,  then 
the  carrier  would  be  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  9,  Carriera,  $}  1224,  1228,  1232.] 

8.  Same— Evidence— Questions  fob  Jubt. 

Where  a  carrier  fails  to  stop  its  train  at 
the  usual  stopping  place  for  passengers,  it 
should  suppose  that  a  passenger  would  attempt 
to  alight  from  the  moving  train  if  he  could  do 
so  prudently ;  and,  when  a  stranger  assists  the 
passenger  in  so  doing  and  the  latter  is  injured, 
It  is  for  the  jury  to  determine  whether  the  neg- 
ligence of  the  company  or  that  of  the  assisting 
person  was  the  proximate  cause  of  the  result- 
ing injury. 
4.  Same— Neoliobnci. 

Failure  to  stop  a  passenger  train  at  the 
usual  place  for  letting  off  passengers  is  prima 
fade  negligence^ 

Appeal  from  Common  Pleas  Clrcnit  Court 
of  Fairfield  County;  Klugh,  Judge. 

Action  by  Elizabeth  B.  Martin,  by  guard- 
ian, against  th^  Southern  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

J.  E.  McDonald,  for  appellant  Buchanan 
ft  Hanaban,  for  respondent 

POPE,  C.  J.  Elizabeth  B.  Martin,  by  her 
guardian  ad  litem,  Milo  B.  Martin,  brought 
this  action  to  recover  damages  of  the  defend- 
ant railway  company  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligent 
reckless,  and  wanton  conduct  of  the  defend- 
ant in  failing  to  stop  Its  train  at  the  usual 
stopping  place  at  Dawklns,  a  station  in  Fair- 
field county,  and  put  her  off.  The  facts  are 
as  follows:  On  December  2,  1904,  plaintiff, 
a  girl  of  13  years  of  age,  being  in  Spartan- 
burg attending  school  and  wishing  to  go  home 
for  the  holidays,  purchased  a  ticket  for  Daw- 
kins,  her  home,  and  boarded  defendant's 
train.  As  the  conductor  was  taking  her  ticket 
she  requested  him  to  help  her  off  at  her  des- 
tination. He  instructed  her  to  keep  her  seat 
until  the  station  was  called,  and  promised 
then  to  see  ber  off.  When  the  train  reached 
Dawklns  it  went  into  a  side  track  to  allow 
the  up  train  to  pass.  It  then  came  back  on 
the  main  line,  and,  according  to  plaintiff's 
testimony,  stopped  some  distance  above  the 
regular  stopping  place.  Here  one  or  two 
passengers  alighted,  and  as  many  got  on. 
Plaintiff,  thinking  the  train  would  stop  at  the 
regular  place,  kept  her  seat  Her  father,  who 
was  at  the  station  to  meet  her,  asked  the 


conductor  if  there  were  any  passengers  for 
that  place,  and  on  being  motioned  to  the  car 
nearby  which  the  conductor  was  standing  he 
boarded  it  On  failing  to  find  his  daughter, 
according  to  his  testimony,  he  again  asked 
the  conductor  if  there  were  any  passengers 
for  Dawklns,  and  he  responded  that  he  did 
not  know.  Soon  after  the  train  began  to 
move  away,  and  plaintiff,  who  was  in  an  ex* 
tra  car  behind  the  one  ber  father  had  en- 
tered, seeing  her  father  and  recognizing  that 
the  train  was  not  going  to  stop  again.  Jumped 
or  was  pushed  off  and  injured.  The  defend- 
ant denied  that  it  was  negligent  and  for  a 
defense  alleged  contributory  negligence  on 
the  part  of  the  plaintiff.  The  case  was  tried 
at  the  March,  1906,  term  of  court  for  Fair- 
field county,  and  resulted  in  a  verdict  of  |1,- 
000  for  the  plaintiff.  Judge  J.  C.  Klugb, 
the  presiding  judge,  having  refused  a  motion 
for  a  new  trial,  the  defendant  appealed. 

1.  The  first  exertion  alleges  error  on  the 
part  of  the  circuit  judge  In  refusing  to  charge 
the  jury  that  there  was  no  evidence  in  tlie 
case  tending  to  show  wantonness,  willfulness, 
or  recklessness  on  the  part  of  the  defendant 
Could  such  a  charge  have  been  made?  The 
testimony  was  uncontradicted  that  the  plain- 
tiff asked  the  conductor  to  help  her  to  alight 
from,  the  train  at  Dawklns.  He  admitted 
himself  that  he  told  her  to  keep  ber  seat  un- 
til the  station  was  called  and  be  would  then 
help  her  off  as  best  be  could;  that  he  was 
approached  by  plaintiff's  father  and  asked 
as  to  passengers  for  Dawklns.  The  over- 
whelming weight  of  the  testimony  was  that 
the  train  stopped  from  80  to  90  yards  from 
the  regular  stopping  place.  From  these  facts 
the  jury  might  Infer  that  there  was  such  a 
disregard  of  plaintiff's  rights  as  to  amount 
to  recklessness;  that  tlie  conductor's  mind 
adverted  to  his  duty,  and  he  failed  to  per- 
form it  It  is  possible  that  the  crowded  state 
of  the  train  might  have  led  him  to  forget 
for  the  time  bis  promise  to  the  plaintiff,  a 
matter  as  regards  which  he  did  not  testify, 
but  we  are  unable  to  think  It  at  all  probable 
that  he  could  honestly  have  failed  of  his  duty 
after  l>elng  questioned  repeatedly  concern- 
ing it.  The  question  was  properly  submitted 
to  the  Jury. 

2.  The  circuit  Judge  charged  the  jury  as 
follows:  "The  defendant  was  bound,  not  only 
to  stop  Its  train  at  the  usual  place,  and  for 
sufficient  time,  but  if  there  were  other  cir- 
cumstances which  required  extra  care,  even 
beyond  that,  on  the  part  of  the  defendant 
then  the  defendant  was  bound  to  give  such 
extra  care  to  the  plaintiff,  and,  if  the  defend- 
ant failed  to  do  that  and  some  volunteer,  at- 
tempting not  to  perform  the  duties  of  the  de- 
fendant but  attempting  to  aid  the  plaintiff 
in  her  efforts  to  alight  from  the  train,  and 
in  that  way,  the  plaintiff,  while  exercising 
the  prudence  that  the  circumstances  required 
of  her,  and  that  a  person  of  her  situation,  of 
her  condition,  would  ordinarily  exercise,  was 
attempting  to  alight  from  the  train.  If  you  find 
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that  some  person,  whether  It  was  a  stranger 
or  passenger,  or  who,  was  attempting  to  aid 
her  In  her  own  efforts  to  do  what,  under  the 
clrcnmstances  of  the  situation,  she  thought 
was  proper  and  prudent  for  her  to  do,  then, 
altbongb  that  conduct  on  the  part  of  the 
stranger  along  with  the  conduct  of  the  plain- 
tiff herself  may  have  led  to  her  getting  off 
the  train  and  sxifferlng  Injury,  yet  If  the  neg- 
ilgoice  of  the  defendant  brought  about  that 
state  of  things,  and  If  the  negligence  of  the 
defendant  In  falling  to  stop  Its  train  at  the 
proper  place,  or  for  a  sufficient  time,  and  In 
falling  to  render  any  extra  assistance,  if  it 
was  required  by  the  circumstances  of  the 
case.  If  that  was  stIH  ttie  direct  and  proxi- 
mate cause  of  the  plalntUTs  Injury,  then  the 
defendant  would  still  be  liable,  notwith- 
standing the  fact  that  some  other  person  may 
bare  also  Intervened  and  aided  the  plaintiff 
in  her  efforts  to  get  off  of  the  train."  Defend- 
ant objected  to  this  charge,  on  the  ground 
that  It  in  effect  Instructed  the  Jury  that  the 
act  of  a  third  person  In  putting  plaintiff  off 
of  the  train  could  not  be  the  proximate  cause 
of  her  Injuries  If  defendant  failed  to  stop  Its 
train  at  the  usual  place,  and  for  a  sufficient 
time,  or  did  not  render  the  assistance  re- 
quired, and  that  by  such  charge  his  honor 
made  the  standard  of  plaintiff's  negligence,  or 
contributory  negligence,  to  depend  entirely 
npon  "what  under  the  circumstances  of  the 
Bltnatlon  she  thoaght  was  proper  and  prudent 
for  her  to  do,"  instead  of  the  standard  pre- 
scribed by  law.  Reference  to  the  charge  will 
clearly  show  that  the  last  objection  cannot 
be  sustained.  The  circuit  Judge  was  very 
thorough  in  his  charge  as  to  contributory  neg- 
ligence. He  charged  that  the  law  requires  of 
every  person  ordinary  care,  the  care  that  a 
person  of  ordinary  prudence  under  the  cir- 
cumstances woold  exercise;  that  the  law 
does  not  hold  a  person  of  Immature  years  to 
the  same  rule  of  measurement  that  It  does  a 
mature  person;  that  If  a  child  is  a  mere  In- 
fant that  It  is  not  capable  of  negligence,  but 
if  it  is  advanced  in  years  and  developed  in 
Intelligence  to  such  an  extent  that  it  is  capa- 
ble of  exercising  some  degree  of  care,  then 
the  law  requires  of  such  child  the  exercise 
of  gQch  a  degree  of  care  as  a  child  of  ordi- 
nary Intelligence,  ordinary  development  of 
a  similar  age,  would  naturally  or  usually  ex- 
ercise; that  In  this  case,  if  the  jury  find  that 
the  plaintiff  was  a  child  of  immature  years, 
and  that  for  a  child  of  that  degree  of  develop- 
ment she  exercised  the  ordinary  care  that 
a  child  of  snch  age  wonid  exercise,  then  the 
negligence  could  not  be  imputed  to  her  under 
the  circumstances;  that  if  she  did  not  exee- 
dse  such  care,  then  she  could  not  recover. 
This  was  the  tenor  of  the  Judge's  entire 
charge.  That  the  propositions  of  law  laid 
down  by  him  are  correct  is  too  evident  to  re- 
quire citation  of  authority. 

3.  The  other  question  Is  fraught  with  more 
dlfflcnlty.  It  is  well  settled  that  before  re- 
%very  can  be  bad  for  negligence  <t  must  be 


shown  that  the  injury  was  the  proximate  re- 
sult of  that  negligence.  If  there  be  an  Inters 
vening  cause,  and  the  prior  cause  do  nothing 
more  than  give  rise  to  the  circumstances  un- 
der which  the  Injury  occurs,  then  snch  prior 
cause  cannot  be  said  to  be  the  proximate 
cause.  There  may  be,  however,  a  succession  of 
causes,  and  the  first  be  the  proximate  cause. 
Cooper  V.  Richland  Co.,  76  S.  C.  202,  56  8.  E. 
058;  Mayrant  v.  City  of  Columbia,  57  S.  E. 
857.  The  above  charge  sought  to  convey  to 
the  Jury  that  If  a  third  person  aided  the  plain- 
tiff in  doing  what  under  the  circumstances 
she  would  have  done  without  such  aid,  then 
his  act  could  not  be  the  proximate  cause  of 
her  Injury.  It  was  perfectly  natural  for  the 
defendant  to  suppose  that  If  It  failed  to  stop 
its  train  at  the  usual  place  at  Dawklns  that 
plaintiff,  if  she  tliought  she  could  prudently 
do  so,  would  endeavor  to  get  off.  If  she  were 
Injured  In  getting  off,  provided  she  exercLsed 
ordinary  care,  then  the  failure  to  stop  would 
'  be  the  proximate  cause  of  Ijer  Injury.  Now, 
If  a  third  person  helps  her  to  do  what  she  in- 
tended doing  on  account  of  the  negligence  of 
the  defendant,  It  seems  perfectly  clear  that 
the  act  of  such  third  person  was  not  necessa- 
rily the  proximate  cause,  but  merely  an  aid  in 
carrying  out  the  result  which  would  Inevita- 
bly have  followed  from  her  own  Independent 
act.  The  distinction  between  this  case  and  the 
cases  cited  by  the  appellant  is  that  there  is 
evidence  from  which  the  jury  might  Infer 
the  plaintiff  was  about  to  alight  without  re- 
spect to  the  interference  of  the  third  person, 
while  In  those  cases  the  result  tools  place 
merely  from  a  condition  brought  about  by  the 
third  persons,  without  whom  it  would  not 
have  happened.  Take,  for  Instance,  the  case 
of  Snyder  v.  Railway  (Colo.  Sup.)  85  Pac.  686, 
where  the  conductor  on  a  crowded  train  push- 
ed a  passenger  against  another,  who  pushed 
him  off  of  the  train.  There  no  Injury  would 
have  resulted  had  it  not  been  for  the  act  of 
the  passenger.  If  the  plaintiff  had  no  inten- 
tion of  alighting  from  the  train,  but  was 
pushed  off  by  a  third  party,  there  would 
be  room  to  assign  the  act  of  snch  third  party, 
and  not  the  negligence  of  the  defendant,  as 
the  proximate  cause.  But,  inasmuch  as  in 
this  case  there  is  evldoice  from  which  the 
Jury  might  Infer  the  defendant  was  negligent, 
and  that  the  plaintiff  could  have  undertaken 
to  alight  from  the  moving  train  in  the  exer- 
cise of  ordinary  prudence,  and  would  have 
done  so  of  her  own  volition,  the  fact  that  an 
outsider  aided  and  accelerated  her  act  of 
alighting  would  not  be  sufficient  to  take  from 
the  jury  the  consideration  of  what  was  the 
proximate  cause.  In  this  view  of  the  case  we 
think  the  circuit  judge  was  correct,  and  prop- 
erly submitted  It  to  the  Jury  to  say  whether 
the  defendant's  act  was  the  proximate  cause 
of  the  Injury. 

The  consideration  of  these  questions  dis- 
poses of  the  motion  for  a  new  trial  which  was 
made  upon  the  grounds:   (1)  That  there  was 
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ao  evidence  of  wantonness  or  recklessness; 
^)  tbat  the  Injuries  were  caused  by  the  act 
of  a  third  person.  There  being  evidence  on 
both  of  these  issues,  this  court  cannot  Inter- 
fere. Miller  V.  Railway.  69  S.  C.  116,  48  & 
B.  90;  Wilson  v.  Assurance  Co.,  61  S.  C  649, 
29  S.  E.  245,  64  Am.  St.  Rep.  700. 

4.  The  fifth  exception  alleges  error  on  the 
part  of  the  circuit  court  in  charging  that  It  is 
prima  facie  negligence  on  the  part  of  a  car-' 
rler  to  fall  to  stop  its  cars  at  the  usual  stop- 
ping place.  It  is  the  duty  of  railroads  to  stop 
their  trains  at  their  stations.  Civ.  Code  1902, 
{  21S4;  Cooper  v.  Railway,  61  S.  0.  345,  89 
8.  E.  543.  It  has  been  held  in  a  number  of 
cases  that  failure  to  give  the  signals  at  cross- 
ings as  required  by  statute  is  negligence  per 
se.  Bowen  v.  Railway,  58  S.  C.  223,  38  S.  E. 
690;  Smith  v.  Railway,  53  S.  C.  121,  30  S. 
E.  697.  We  are  unable  to  see  that  this  stat- 
ute is  more  mandatory  than  the  one  now  un- 
der consideration,  or  that  one  duty  is  superior 
to  the  other.  Hence  the  only  logical  and  con- 
sistent view  Is  that  it- is  negligence  per  se  for 
defendant  to  fall  to  stop  its  rain  at  its  sta- 
tion. What  Is  stopping  at  a  station  is  a  ques- 
tion which  must  be  left  to  the  Jury.  Cooper 
V.  Railway,  supra.  Likewise  what  would  con- 
stitute the  usual  stopping  place  must  be  a 
question  for  tbat  body.  It  may  include  a 
greater  or  a  less  distance,  according  to  the 
circumstances.  The  stopping  place  Is  the  sta- 
tion, and  If  the  Jury  find  that  the  carrier 
did  not  stop  at  the  station  then  prima  facie 
it  is  negligent    This  contention  is  overruled. 

It  Is  the  Judgment  of  this  court  tbat  the 
Judgment  of  the  circuit  court  be  atBrmed. 


SMITH  V.  WESTERN  UNION  TBLBORAPH 
CO. 

(Supreme  Court  of  South  Carolina.     July  18, 
1907.) 

1.  TBleqbafhs— Delat  in  Dklivkbt— Notiob 
or  Claim. 

Where  a  telegraph  blank  stipulates  that  a 
daini  shall  be  presented  in  writing  within  60 
days,  suit  within  that  time  for  negligence  in  de- 
livery of  message  is  a  sufficient  presentation. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Telegraphs  and  Telephones,  §  42.] 

2.  AfpeaI/— Conflicting  Evidence. 

Where  the  evidence  was  conflicting  as  to 
the  efforts  of  a  messenger  boy  to  find  the  ad- 
dressee of  a  telegram,  a  judgment  finding  neg- 
ligence will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i|  8986-8937.] 

8.  Teleqbaphs— Delay  in  Deuvebt. 

Where  a  telegram,  delayed  in  delivery,  cm- 
nounced  a  death,  and  requested  an  answer  as 
to  whether  addressee  could  come,  be  has  a  cause 
of  action,  there  being  nothing  to  show  that  he 
could  not  have  gone  to  the  funeral. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  i  33.] 

4.  Same. 

•  A  telegraph  company  Is  not  liable  for  de- 
lay in  delivering  trlegram  received  after  closing 
hours,  if  the  office  hours  are  reasonable,  and 
the  message  so  received  may  l>e  transmitted  with- 


in a  reasonable  time  after  the  office  Is  open  next 
day. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Telegraphs  and  Telephones,  |  33.] 

6.  Tbiai.  —  iNBTBUcnoRS  —  Reqoest— Neceb- 

BITT. 

Where,  In  an  action  against  a  telegraph 
company  for  negligence  and  wantonness  in  tlie 
transmission  of  the  telegram,  evidence  is  receiv- 
ed as  to  the  wealth  of  the  company,  it  is  not 
reversible  error,  where  a  nonsuit  is  granted  as 
to  the  cause  of  action  for  wantonness,  to  fail 
to  instruct  not  to  consider  such  evidence  on  the 
cause  of  action  for  negligence,  in  the  absence 
of  a  request  therefor. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  628.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County ;  Hydrick,  Judge. 

Action  by  C.  L.  Smith  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Geo.  H.  Fearons  and  Nelson  &  Nelson,  for 
appellant  Clark  &  Von  Fresckow,  for  re- 
spondent 


WOODS,  J.  The  plaintiff  recovered  Judg- 
ment for  mental  anguish,  alleged  to  have 
been  produced  by  the  negligent  delay  of  the 
defendant  in  delivering  the  following  tele- 
gram, sent  by  plaintiff's  father,  concerning 
the  death  and  burial  of  bis  brother:  "Apex, 
S.  C,  Oct  4.  C.  h.  Smith,  Camden,  S.  C. 
Anderson  dead;  be  buried  here  tomorrow; 
answer  If  you  can.  Rufus  Smith."  The  Is- 
sue of  punitive  damages  was  eliminated  by 
nn  order  of  nonsuit,  from  which  the  plaintiff 
has  not  appealed. 

1.  The  main  contention  of  the  defendant 
Is  that  a  nonsuit  should  have  been  ordered, 
as  to  the  whole  case,  on  several  grounds  sub- 
mitted to. the  circuit  Judge.  The  first  was 
the  failure  of  the  plaintiff  to  show  that  any 
claim  for  damages  was  presented  in  writ- 
ing within  60  days  after  the  filing  of  the 
message.  This  point  might  be  dismissed 
with  the  remark  that  the  stipulation  relied 
on  does  not  appear  on  the  telegram  as  print- 
ed in  the  record.  But  as  the  remarks  of  the 
circuit  Judge,  in  considering  the  motion,  show 
that  It  was  before  the  court,  we  will  not  re- 
fuse to  pass  on  It  The  suit  was  brought 
within  60  days  after  the  alleged  breach  of 
duty  and  consequent  damage  to  the  plaintiff, 
and  the  question  is  whether  this  was  a  suffi- 
cient compliance  with  the  requirement  that 
the  claim  should  be  presented  within  60 
days.  While  the  requirement  that  the  claim 
for  damages  shall  be  presented  within  00 
days  has  been  held  valid,  because  essential 
to  the  proper  investigation  of  claims,  noth- 
ing should  be  added  to  the. meaning  of  the 
language  which  the  company  has  itself  em- 
ployed in  imposing  the  condition.  The  gen- 
eral rule  Is  that  the  liability  attaches  by 
operation  of  law  as  soon  as  damage  to  the 
plaintiff  results  from  the  negligence  of  the 
defendant  and  there  is  nothing  in  thc^tlpu- 
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latlon  to  the  contrary.  The  stipulation  Is, 
If  the  person  Injured  falls  to  make  claim 
under  the  liability  within  60  days,  the  lia- 
bility which  had  been  Incurred  comes  to  an 
end  and  the  cause  of  action  is  gone.  But 
tbe  suit  is  a  presentation  of  the  claim  In 
writing,  and  under  tbe  stipulation  preserves 
the  liability.  Tbe  defendant's  counsel  re- 
lied on  the  case  of  Western  Union  Telegraph 
Company  v.  Topst  Gnd.)  U  N.  B.  16,  In  which 
tbe  court  takes  his  view;  but  tlie  weight 
of  authority  supports  the  conclusion  we  have 
reached.  PhiUlpB  v.  Telegraph  Co.,  95  Tex. 
611,  69  S.  W.  63;  Telegraph  Co.  t.  Tnun- 
boll.  27  N.  B.  313,  1  Ind.  App.  121;  Tele- 
graph Co.  T.  Mellon,  33  S.  W.  725,  96  TeniL 
G6;  Tel^rapb  Ck>.  t.  Henderson,  18  Am.  St 
Bep.  148,  89  Ala.  610,  7  South.  419;  Bryan 
T.  Telegraph  Co.,  45  S.  E.  938,  133  N.  C.  603 ; 
Shearman  and  Redfleld  on  Negligence,  {  554; 
Thompson  on  Elec.  |  256. 

2.  The  defendant  relied  on  two  additional 
grounds  In  tbe  motion  for  nonsuit:  "Be- 
cause there  is  no  evidence  which  shows  or 
tends  to  show  any  damage,  actuai  or  nomin- 
al, of  which  the  failure  to  deliver  the  tele- 
gram in  question  was  the  proximate  cause, 
which  would  entitle  the  plaintiff  to  recover 
onder  tbe  mental  anguish  act;  *  *  *  be- 
caase  the  testimony  does  not  show  any  neg- 
liKence  on  the  part  of  the  defendant  in  its 
efforts  to  deliver  the  telegram."  The  mes- 
sage was  received  at  Camden  at  2:47  p.  m., 
and  delivered  tbe  next  day.  There  was  un- 
disputed evidence  of  great  diligence  on  the 
part  of  the  operator  to  locate  the  plaintiff 
and  deliver  the  telegram.  The  negligence, 
if  any,  was  on  the  part  of  the  messenger 
boy.  The  plaintlfT  was  living  with  Mrs. 
Corner,  two  blocks  from  tbe  tel^raph  of- 
fice; and  tbe  operator  in  tbe  afternoon  dl- 
tected  the  messenger  to  try  to  find  plaintiff 
there.  He  failed  to  go  to  the  Joyner  house, 
aaying  he  could  not  fhid  it,  but  the  witness 
McCain  testified  that  he  told  him  wbere  it 
was.  The  messenger  denied  McCain's  state- 
ment, bat  clearly  the  evidence  made  a  ques- 
tion of  fact  for  the  Jury  as  to  his  negligence. 
Tt>e  position  that  there  was  no  evidence  of 
actual  damage  to  tbe  plaintiff  was  equally 
ontenable. 

3.  When  plaintiff  received  the  belated 
telegram,  he  replied:  "Message  received  too 
late;  wife  sick;  will  come  to  see  you  as 
Mon  as  she  is  better."  There  is  nothing  in 
tbis  message  to  indicate  that  plaintiff  would 
not  bave  gone  to  the  funeral  of  his  brother, 
notwithstanding  his  wife's  Illness,  had  he ' 
r«oelred  the  message  In  time;  and  he  tes- 
tified he  would  bave  gone. 

4.  The  defendant  next  contends  tbe  cir- 
cnlt  Judge  erred  in  not  charging  the  follow- 
ing request,  without  modification:  "If  the 
Jut  find  tbe  defendant  used  due  diligence 
and  could  not  locate  the  plaintiff,  C.  L. 
Smith,  and  asked  the  sender  for  some  ad- 
iresg,  and   such  address  was   not   received 


until  after  closing  hour,  then  the  company 
was  under  no  duty  to  deliver  the  message 
until    within   a   reasonable  time   after   the 
opening  hour  the  next  day,  provided  such 
opening  and  closing  hours  were  reasonable. 
And  if  tbe  company  should,  under  such  state 
of  facts,  deliver  the  message  within  a  rea- 
sonable time  after   the  opening  hour  next 
morning,  then  tbe  Jury  should  find  for  the 
defendant"     After   reading  tbe   request  to 
tbe  Jury,  tbe  circuit  Judge  said :    "Now,  with 
regard  to  that  request  I  charge  you  this, 
that  tbe  telegraph  company  has  tbe  right 
to  establish  reasonable  rules  for  the  conduct 
of  its  business,  has  tbe  right  to  establish 
reasonable   office   hours,   and,   if   the   office 
hours  established  as  shown  by  tbe  testimony 
are    reasonable,    then    the   company    Is    not 
bound  to  either  deliver,  send,  or  receive  a 
message    after   office    bours,    unless,    by    a 
course  of  dealing,  by  a  custom,   It  bns  so 
conducted  Itself  as  to  have  waived  tbe  of- 
fice hours  which  it  established.    That  is  a 
question  of  fact  for  ths  Jury.     I  will  read 
it  to  you.    If  the  office  hours  established  for 
an  office  are  reasonable,  the  company  Is  un- 
der  no   duty    to    transmit   messages    except 
during  such  bonrs,  and  a  message  offered 
for  transmission,  after  tbe  close  of  such  of- 
fice,  at   tbe   office   of   destination,   may   be 
transmitted  within  a  reasonable  time  after 
the  office  Is  open  next  morning.     The  fail- 
ure of  tbe  agent  to  observe  the  office  hours 
when   habitual  may   be  shown  in  evidence 
as  Indicating  that  no  rule  on  tlie  subject  pre- 
vails or  was  enforced;    but  proof  merely  of 
the  occasional  transmission  or  delivery  will 
not  be  sufficient  to  establish  waiver  of  the 
regulation.     You   see,   an   occasional    viola- 
tion of  office  hours,  sending,  receiving,  or  de- 
Ilverl^  messages  out  of  otnce  hours,  occa- 
sionally,  would  not   be   sufficient   proof   to 
show  waiver  of  office  hours;    but  It  must 
be  habitual,   and  It  Is  for  tbe  Jury  to  say 
whether  or  not  It  Is  so  habitual  as  to  amount 
to  waiver  of  office  hours."    The  charge  was 
In  accord  with  the  opinion  expressed  in  Bon- 
ner T.  Telegraph  Co.,  71  S.  C.  303,  51  S.  E. 
117,  and  Harrison  v.  Telegraph  Co.,  71  S. 
a  386,  61  8.  B.  119. 

6.  The  defendant  charges  the  circuit  Judge 
erred  "in  not  Instructing  tbe  Jury  that  they 
were  not  to  consider  the  testimony  introduc- 
ed, as  to  the  wealth  of  the  company.  In 
granting  a  nonsuit  as  to  the  cause  of  action 
based  upon  wlmul  tort  tbe  error  being  that 
It  tended  to  mislead  tbe  Jury  and  to  lead 
them  to  believe  that  they  could,  on  account 
of  the  wealth  of  the  company,  increase  their 
verdict  for  mere  negligence;  whereas,  such 
testimony  could  only  apply  to  tbe  cause  of 
action  based  on  willfulness  and  wantonness, 
and  tbe  Jury  should  not  have  been  so  in- 
structed." Testimony  was  received  as  to 
tbe  wealth  of  the  defendant  which  defend- 
ant's counsel  concedes  was  competent,  be- 
fore tbe  cause  of  action  restlng^n  tlie  alio- 
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gatlons  of  willfulness  and  wantonness  bad 
been  disposed  of  by  nonsuit  No  request 
having  been  made  for  an  instruction  that 
this  evidence  could  not  be  considered  under 
the  cause  of  action  for  negligence,  the  omis- 
sion of  the  court  to  give  instruction  cannot 
avail  defendant.  Jennings  v.  Manufactur- 
ing Co..  72  S.  O.  420,  02  S.  E.  113,  and  au- 
thorities cited. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


STATE  V.  JONES  et  aL 

(Supreme  Court  of  South  Carolina.    July  16, 
1907.) 

1.  DiBTUBBARCB  OF  PuBUO  ABSXIIBI.A.6B— RK- 
LlOIonS  WORSHIF— Btidbrok. 

Where  there  was  evidence  that  a  congrega- 
tion was  broken  up  by  a  riot  about  40  feet  from 
the  church,  the  parties  engaged  therein  were 
guilty  of  aiaturbing  public  worsliip. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  17,  Disturbance  of  Public  Assemblage,  n 
1-6.] 

2.  Cbixinai.  Law— DisTUBBiNa  Publio  Wob- 
SHip—JuBiBDiCTiON— Evidence. 

On  a  trial  for  disturbing  public  worship, 
the  fact  that  one  of  the  witnesses  was  struck 
by  a  plank  is  insufficient  to  show  that  weapons 
were  actually  used  so  as  to  make  the  offense  be- 
yond the  jurisdiction  of  magistrate. 
8.  Same— Hearsay  Evidence. 

Declarations  by  a  participant  during  the 
progress  of  a  riot  are  not  hearsay. 

[Ed.  Note.— For  cases  bi  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f  809.] 

4.  DiSTUBBANCS    OF    PUBLIC    ASSBlfBLAaE. 

Evidence  as  to  the  conduct  of  parties  ar- 
rested for  disturbing  religious  worship  by  a  ri- 
ot after  congregation  has  dispersed  is  competent. 

5.  Same— Punishment— Excessive  Fine. 

Sentences  of  $30  and  $17.50  for  disturbing 
public  worship  are  not  excessive. 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County;    Watts,  Judge. 

Berry  Jones  and  others  were  convicted  of 
disturbing  religious  worship.  From  an  order 
modifying  the  Judgment  of  a  magistrate,  de- 
fendants appeal.     Affirmed. 

Martin  &  Earle,  for  appellants.  Julius  B. 
Boggs  and  E.  M.  Rucker,  Jr.,  for  the  State. 

WOODS,  J.  The  defendants  were  convict- 
ed before  a  magistrate  of  disturbing  a  reli- 
gious congregation.  The  sentence  of  the  mag- 
istrate was  as  follows:  "Berry  Jones,  Andrew 
Jones,  Adger  Davis,  $50  each  or  30  daysi 
Cephas  Davis,  Jim  Jordan,  Tom  Mauldin, 
$25  each  or  SO  days."  On  appeal  the  fines  of 
$50  and  $25  were  held  excessive  and  reduced 
to  $30  and  $17JK).  The  other  grounds  of  ap- 
peal were  overruled.  .  The  defendants.  Berry 
Jones,  Tom  Mauldin,  and  Jim  Jordan,  then 
appealed  to  this  court 

1.  There  is  no  grovmd  to  ask  for  reversal 
for  lack  of  evidence  to  support  the  charge 


of  willful  disturbance  of  a  religious  congre- 
gation. There  was  evidence  of  a  congrega- 
tion engaged  in  worship  being  disturbed  and 
broken  up  by  a  riot,  about  40  feet  from  tb.s 
church,  in  which  each  of  the  appellants  were 
active  participants.  The  disturbance  was  a 
result  so  certain  to  follow  the  riot  that  It 
must  be  held  to  have  been  within  the  contem- 
plation and  Intention  of  all  who  participated. 

2.  The  position  is  taken  that  the  Judgment 
should  be  reversed,  because  "the  magistrate 
did  not  have  Jurisdiction  of  the  dffense  here- 
in; it  not  being  affirmatively  shown  that  no 
weapons  were  actually  used  and  no  wounds 
inflicted."  The  part  taken  by  the  appellants 
was  detailed  at  length  by  the  witnesses, 
and  there  was  no  evidence  of  the  use  of  an 
instrument  by  any  of  them,  which  the  magis- 
trate and  circuit  court  as  a  matter  of  law 
must  have  held  to  be  a  weapon.  One  of 
the  witnesses,  it  Is  true,  testifled  that  the  de- 
fendant Berry  Jones,  hit  him  three  times 
with  "a  piece  of  plank."  The  Century  Dic- 
tionary gives  these  comprehensive  definitions 
of  the  word  "weapon":  "(1)  Any  instrument 
of  offense.  Anything  used,  or  designed  to  be 
used.  In  attacking  an  enemy,  as  a  sword,  a 
dagger,  a  club,  a  rifle,  or  a  cannon.  *  *  • 
Any  object,  particular,  or  instrumentality, 
that  may  be  of  service  In  a  contest  or  strug- 
gle, or  in  resisting  adverse  circumstances, 
whether  for  offense  or  defense.  Anything 
that  may  figuratively  he  classed  among  arms." 
A  piece  of  plank  might  be  so  large  as  to  fall 
clearly  within  the  definition;  but  obviously 
it  might  be  so  small  as  to  be  useless  for 
attack  or  defense.  As  the  witness  said  noth- 
ing of  any  inconvenience  resulting  from  being 
hit  three  times  with  this  piece,  there  was 
good  reason  for  the  magistrate  and  circuit 
court  to  regard  it  not  a  weapon.  The  posi- 
tion taken — the  exception  that  the  use  of 
weapons  should  be  presumed  in  order  to 
make  out  the  greater  offense  and  oust  the  Ju- 
risdiction of  the  magistrate— Is  obviously 
without  support 

3.  Adger  Davis  was  one  of  the  defendants, 
and  we  are  at  a  loss  to  understand  on  wbat 
ground  his  remark  to  Moses  Chapman,  made 
while  the  riot  was  in  progress,  could  have 
been  excluded  as  hearsay. 

4.  The  position  that  testimony  as  to  the 
continuation  of  the  riotous  conduct  of  the  par- 
ties after  the  congregation  had  left  the 
church  should  have  been  excluded  cannot  be 
sustained.  Evidence  as  to  the  entire  disturb- 
ance was  competent  to  show  the  gravity  of 
the  crime. 

So  far  from  the  reduced  sentences  being 
excessive,  as  the  appellants  allege,  they  have 
reason  to  be  grateful  for  the  clemency  of  the 
circuit  Judge. 

The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 
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DEMPSEY  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Sopreme  Conrt  of  South  Carolina.     July  28, 
1907.) 

1.  TKIXOBAPHS— DeLAT  in  DlLIVEBf— Plbad- 
IRO. 

Ii^  an  action  against  a  teleiptiph  company 
for  delay  in  delivering  a  telegram,  allegation 
tbat  "notwithstanding  the  defendant  had  every 
reason  to  know  the  message  was  important"  is 
sufficient  to  apprise  defendant  of  plaintiff's  in- 
tention to  prove  notice  of  reasons  why  message 
was   important. 

2.  Same. 

Whether  one  subjected  to  damage  by  the 
negligence  of  a  telegraph  company  in  delivering 
a  message  nsed  all  reasonable  means  to  mini- 
mise his  mental  suffering  is  for  the  Jury. 

3.  Sake— Notice  of  Damaoxs. 

It  cannot  be  said,  as  a  matter  of  law,  that 
on  a  failure  of  a  telegraph  company  to  deliver 
a  telegram  "Will  be  to  Perry  on  morning  train ; 
meet  me  there" — resulting  exposure  and  sickness 
could  not  have  been  anticipated. 

[EH.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  45,  Telegraphs  and  Telephones,  H  64,  74.] 

4.  Tkiai/— Bbbor   IK    iNSTRUCTiow— Cube   bt 

OtHEB    iHSTBTJCnON. 

An  instruction  that  punitive  damages  could 
be  awarded  for  failure  to  deliver  a  telegram  is 
Dot  reversible  error,  when  followed  by  an  in- 
struction that  it  could  only  be  given  on  proof 
of  willfulness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  SJ  7(»-705,  718.] 

5.  Sake — Wii.i.fui.nes8. 

Unexplained  delay  in  delivery  of  a  telegram 
for  nearly  17  hours  raises  the  question  of  will- 
fulness. 

6.  TBIATi— INSTBTTCTIONB. 

Where  the  judge  gave  a  charge  In  general 
and  comprehensive  terms  covering  the  Taw  of 
tbe  case,  and  no  requests  were  made  for  a  more 
definite  statement  thereof,  no  error  is  shown. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  5  628.] 

Appeal  from  Commqn  Pleaa  Circuit  Court 
of  Bamberg  County;    Gage,  Judge. 

Action  by  A.  R.  Dempsey  against  tbe 
Western  Cnlon  Telegraph  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Jno.  R.  Bellinger,  for  appellant  3.  F. 
Carter,  for  respondent 

WOODS,  J.  A  statement  of  the  facts  al- 
leged in  tbe  complaint  is  necessary  to  an 
understanding  of  tbe  appeal.  December  28, 
1905,  was  tbe  day  appointed  for  the  mar- 
riage of  plaintiff  at  the  residence  of  Roland 
Williams  near  Wagner,  S.  C.  On  December 
27tb.  while  on  his  way  from  his  home  at 
Midway  to  meet  the  appointment,  the  plain- 
tiff became  so  ill  that  he  was  obliged  to  stop 
over  at  Bamberg.  Having  then  missed  the 
only  train  which  would  have  taken  him  di- 
rect- to  Wagner  by  the  hour  appointed,  be 
delivered  by  the  hand  of  his  agent,  G.  H. 
Smoak,  to  the  defendant's  agent  at  Bam- 
berg, for  transmission,  this  message :  "Num- 
ber I  Rx.  •  Sent  by  G.  Received  by  W. 
Check  10,  paid.  Received  at  6:20  p.  m. 
Check  1^27.   1906.     Dated  Bamberg,  S.  a 


To  Roland  Williams,  Wagner,  8.  C.  Will  be 
to  Perry  on  morning  train ;  meet  me  there. 
A.  R.  Dempsey."  Wben  Smoak  banded  in 
tbe  message,  be  offered  to  pay  any  extra 
charge  for  sending  tbe  message  to  tbe  home 
of  the  addressee ;  but  tbe  agent  declined  tbe 
offer  and  agreed  to  deliver  the  message 
promptly.  Tbe  purpose  of  tbe  telegram  was 
to  get  Roland  Williams  to  meet  plaintiff  at 
Perry's,  so  that  he  might  be  at  the  appoint- 
ed place  at  tbe  time  fixed  for  tbe  marriage. 
The  allegations  as  to  tbe  defendant's  notice 
of  tbe  importance  of  tbe  telegram,  the  fail- 
ure to  deliver,  and  the  damage  which  en- 
sued are  thus  made:  "That  notwithstand- 
ing that  defendant  bad  every  reason  to  know 
tliat  the  message  was  Important  defendant 
willfully,  wantonly,  recklessly,  and  negli- 
gently failed  to  deliver  said  message  as  di- 
rected and  as  agreed  upon.  It  not  being  de- 
livered until  the  following  day  about  11  or 
12  o'clock,  and  not  then  until  plaintiff's 
friend  called  for  it  That  defendant  bad  on 
previous  occasions  delivered  messages  to  tbe 
bome  of  tbe  said  Roland  Williams  without 
extra  charges,  but  willfully,  wantonly,  reck- 
lessly, and  negligently  failed  to  deliver  this 
message  as  directed  and  aa  agreed  upon, 
and  by  defendant's  willful,  wanton,  reckless, 
and  negligent  failure  to  deliver  said  mes- 
sage wben  plaintiff  arrived  at  tbe  town  of 
Perry  on  the  morning  train  there  was  not 
one  there  to  meet  him,  and  after  waiting 
there  for  some  time  and  no  one  having 
come  for  him,  tbe  hour  having  arrived  wben 
bis  marriage  was  to  take  place,  he  endeavor- 
ed to  get  a  conveyance,  but  after  trying  dili- 
gently be  failed  to  get  any  conveyance  what- 
ever, and  was  forced  to  go  afoot  in  tbe  rain, 
it  having  been  raining  bard  all  tbe  morning, 
and  plaintiff  was  unable  even  to  procure  an 
umbrella.  That  plaintiff  walked  a  mile  or 
more  before  be  succeeded  in  getting  a  horse 
and  buggy,  and  was  then  ccHnpelled  to  take 
an  open  buggy,  without  an  umbrella,  and 
drive  several  miles  exposed  to  tbe  hard  rain, 
not  being  able  to  reach  tbe  bome  of  tbe 
young  lady  whom  be  was  to  marry  until 
long  after  tbe  hour  set  for  tbe  marriage. 
That  wben  plaintiff  arrived  at  tbe  bome  of 
the  young  lady  whom  be  was  to  marry  he 
was  wet  through  and  through,  was  cold, 
greatly  pained,  and  humiliated,  and  suffer- 
ed great  mental  anguish  on  account  of  not 
being  able  to  meet  tbe  lady  at  tbe  appointed 
hour,  and  on  account  of  bis  appearance,  his 
clothes  being  wet  through  and  through. 
That  from  tbe  exposure  to  which  plaintiff 
was  subjected,  being  already  In  ill  health, 
he  was  caused  several  weeks'  serious  Illness, 
was  confined  to  bis  bed,  attended  by  a  phy- 
sician, and  came  very  near  losing  his  life, 
baring  not  yet  fully  recovered  and  perhaps 
t>elng  Injured  for  life,  and  having  to  pay  a 
heavy  doctor's  bill."  Damages  were  de- 
manded for  "mental  anguish  at  not  beinf 
able  to  meet  tbe  lady  whom  he  was  to  mar 
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ry  at  the  appointed  hour,  the  serious  ill- 
ness which  he  has  suffered,  his  Impaired 
health,  and  the  heavy  doctor's  bill  which  his 
Illness  has  cost  blm."  Plaintiff  recovered 
judgment,  and  the  defendant  appeals.  Of 
the  defenses  set  up,  the  appeal  concerns  only 
the  general  denial  and  the  allegations  that 
plaintiff  could  have  avoided  mental  anguish 
and  the  exposure  resulting  In  sickness  by 
hiring  a  conveyance  at  Perry's. 

1.  Before  entering  on  the  trial,  defend- 
ant's counsel  made  a  motion  to  strllie  from 
the  complaint  all  allegations  relating  to  men- 
tal anguish,  on  the  ground  that  the  message 
failed  to  show  on  its  face  that  neglect  in  de- 
livering would  result  in  mental  anguish,  and 
the  complaint  contained  no  allegation  of  no- 
tice to  the  defendant  of  the  mission  of  the 
plaintiff.  The  circuit  Judge  deferred  the  de- 
cision of  the  motion  until  the  plaintiff  offer- 
ed, evidence  of  notice  to  the  defendant's 
agent,  and  then  by  admitting  the  evidence 
over  objection  practically  decided  the  mo- 
tion. In  this  there  was  no  reversible  error. 
The  allegation  "that  notwithstanding  the  de- 
fendant bad  every  reason  to  know  that  the 
message  was  important"  is  objectionable  for 
indeflnlteness.  But  It  was  sufficient  to  ap- 
prise the  defendant  of  Intention  of  the  plain- 
tiff to  bring  home  to  defendant  notice  of  the 
reasons  why  the  message  was  important 
Ibe  remedy  was  a  motion  to  make  the  al- 
legation definite  and  certain.  Wingo  v.  In- 
man  Mills,  76  S.  O.  552,  67  S.  E.  625. 

2.  The  plaintiff  offered  evidence  tending 
to  establish  every  allegation  of  his  com- 
plaint It  Is  true  it  was  bis  duty  to  use  all 
reasonable  efforts  to  hire  a  conveyance  and 
to  use  ail  other  practicable  methods  to  pre- 
vent or  minimize  the  mental  anguish  or  oth- 
er suffering  resulting  to  him  from  defend- 
ant's negligence.  But  this  rule  cannot  avail 
the  defendant  for  the  plaintiff  testified  that 
Ue  did  make-  considerable  effort  to  hire  a 
conveyance.  Whether  he  used  reasonable 
diligence  in  his  efforts  was  a  question  for 
the  jury. 

3.  It  cannot  be  said,  as  a  matter  of  law, 
the  exposure  and  sickness  were  results  which 
could  not  have  been  contemplated  by  the 
parties,  which  the  defendant  ceuld  not  have 
reasonably  anticipated  from  a  failure  to  de- 
liver the  telegram.  There  was  evidence  that 
the  defendant  knew  of  plaintiff's  sickness  at 
Bamberg,  and  the  high  consideration  which 
required  him  to  use  his  utmost  efforts  to 
reach  his  destination  by  the  hour  appointed 
for  his  marriage.  Whether  reasonable  pru- 
dence required  the  plaintiff  under  the  cir- 
cumstances to  wait  until  be  could  obtain  a 
conveyance  which  would  have  protected  him 
from  the  weather,  and  whether  the  exposure 
and  sickness  was  due  to  the  dereliction  of  the 
defendant  as  a  proximate  cause,  were  ques- 
tions for  the  jury.  The  case  is  quite  differ- 
ent from  Jones  v.  Telegraph  C!o.,  76  S.  C. 
208,  56  S.  E.  318;  Carter  v.  So.  Ry.  Co.,  76 
S.  C.  355,  55  S.  fc.  771 ;  and  Keys  v.  Telegraph 


Co.,  76  S.  C.  301,  56  S.  B.  962.  In  these  cases 
the  exposure  and  sickness  were  not  made 
necessary  by  the  negligence  of  the  defend- 
ant but  arose  from  the  choice  of  the  plain- 
tiffs to  undergo  hardships  which  the  defend- 
ant's negligence  did  not  make  necessary. 
Here,  on  the  contrary,  the  evidence  tended 
to  show  the  exposure  became  unavoidable 
on  account  of  defendant's  negligence.  The 
case,  therefore,  falls  within  the  principle  of 
Toale  V.  Telegraph  Co.,  76  S.  C.  257,  67  S. 
E.  117;  Machen  v.  Telegraph  Co.,  72  S.  C. 
256,  51  S.  E.  697 ;  Pickens  v.  Railroad  Co., 
64  S.  C.  498,  32  S.  E.  667. 

4.  The  circuit  judge,  at  the  request  of 
plaintifTB  counsel,  did  erroneously,  and  no 
doubt  Inadvertently,  charge  the  jury  that 
primitive  damages  might  be  recovered  for 
mere  negligence.  But  subsequently  the  mis- 
take was  corrected  by  Instruction  so  ex- 
plicit that  the  jury  could  not  fall  to  under- 
stand that  punitive  damages  could  not  be 
recovered  for  negligence,  but  only  on  proof 
of  willfulness. 

6.  The  defendant  did  not  attempt  to  ex- 
plain the  conduct  of  the  operator  at  Wagner 
In  making  no  effort  whatever  to  deliver  the 
telegram  for  about  17  hours.  It  was  there- 
fore for  the  jury  to  say  whether  he  wan- 
tonly or  willfully  withheld  It  Zoung  v. 
Telegraph  Co.,  65  S.  C.  93,  43  S.  B.  448; 
WillU  V.  Telegraph  Co.,  78  S.  &  885,  63  S. 
B.  639. 

6.  There  are  numerous  exceptions  setting 
forth  propositions  of  law  which  it  Is  alleg- 
ed should  have  been  charged.  The  circuit 
judge  made  a  charge  to  the  jury  covering  In 
general  and  comprehensive  terms  the  law 
bearing  on  the  cause.  The  defendant  made 
no  request  for  elaboration  or  a  more  def- 
inite statement  of  these  general  propositions, 
and  hence  he  cannot  be  awarded  a  new  trial 
on  this  ground. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


KIRBY  et  aL  t.  WESTERN  UNION  TBLB>- 
GRAPH  CO. 

(Supreme  Court  of  South  Carolina.     July  23, 
1907.) 

1.  Tklbsbaphs  —  Delay  in   Dkuvsbt— Spx- 
ciAi,  Dahaoes. 

A  message:  "Tour  mother  Is  dead;  come 
to-night"— would  not  lead  the  telegraph  compa- 
ny to  infer  that  delay  in  delivery  would  causa 
the  addressee  to  miss  a  comfortable  conveyance 
sent  for  her. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Telegraphs  and  Telephones,  f  65.] 

2.  Evidence— Opinion  Evidence. 

A  witness  not  an  expert  ghould  not  give  an 
opinion  of  a  person's  physical  condition. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  2238.] 

3.  TELBOBAPHB  —  DEI.AT    IN     DELIVEBT  —  NO- 
TICE. 

Where  the  addressee  of  a  telegram,  because 
of  failure  to  deliver  it,  was  compelled  to  sit  in 
a  cold  waiting  room  at  night  she  having  no  men- 
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ey  to  pay  hotel  bill,  she  cannot  recover  dam- 
acea  therefor,  unless  the  carrier  had  notice. 

4.  Saicb— Dklivebt. 

"Deliver,"  as  applied  to  •  telegram,  mean* 
"transmit  and  deliTer." 

5.  Etioekcb— Opinion  Bvidbnoi. 

It  is  within  the  discretion  of  the  trial  Judge 
to  allow  a  telegraph  messenger  to  testi^  what 
would  be  a  reasonably  quick  delivery  of  a  tel- 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  20,  Evidence,  |  2196.] 

«.  TklKGRAPHB  — DXLAT    IN    DXUTKST— KTI- 
DENCK. 

An  addressee  of  a  telegram,  in  an  action 
for  damages,  makes  out  a  case  by  proving  long 
delay  in  delivery  and  damage*  resulting  there- 
from. 

[Ed.  Note. — For  cases  in  point,  *ee  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  |  63.] 

7.  Tbiai<— Aroumkntb  or  Counsel. 

Statement  of  attorney  for  plaintiff,  in  ac- 
tion against  telegraph  company  for  failure  to 
deliver  message,  that  if  the  telegram  had  been 
sent  to  any  prominent  man  in  the  city  "the  com- 
pany would  fall  over  itself  to  deliver  it,  wa* 
prejudicial  and  ground  for  reversal. 

(Ed.  Note.— For  cases  in  point,  see  Cent  IHg. 
vcl  46,  Trial.  |  303.] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Union  Oonnty;   Memmlnger,  Judge. 

Action  by  Mamie  O.  KIrby  and  Wm.  F.  Kir- 
by  against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintifFB,  and  defend- 
ant appeals.    Reversed. 

Geo.  H.  Fearons,  Evans  &  Flnley,  and  J. 
AEbby  Sawyer,  for  appellant  S.  Means  Beat- 
ty  and  De  Pass  &  De  Pass,  for  respondents. 

POPE,  C.  J.  Plaintiffs,  Mamie  G.  KIrby 
and  her  husband,  William  F.  KIrby,  brought 
this  action  against  the  defendant  telegraph 
company,  to  recover  actual  damages  alleged 
to  have  resulted  from  the  negligent  delay 
In  deliTerlng  the  following  telegram  sent  to 
the  plaintiff  Mamie  O.  KIrby  by  her  father, 
J.  B.  KInsey:  "Your  mother  is  dead;  come 
to-night"  The  message,  according  to  the  tes- 
timony, was  received  by  the  agent  at  Branch- 
vlUe,  the  home  of  J.  E.  KInsey,  between  7  and 
8  o'clock  on  the  morning  of  the  3d  of  March, 
1904,  and  was  delivered  to  the  plaintiff  at 
Union  about  2  o'clock  p.  m.  of  the  same  day. 
Plaintiff  alleges  that  by  reason  of  the  delay 
it  was  impossible  for  her  to  reach  Branchvllle 
that  day,  the  noon  train,  the  only  day  train 
south,  having  already  gone;  that  she  was  com- 
pelled to  leave  Union  at  0  o'clock  that  night, 
and  arrived  at  Columbia  at  11  o'clock,  where 
Rhe  was  forced  to  remain  In  the  depot  all  night 
suffering  much  from  the  severe  cold;  that 
upon  reaching  Branchvllle,  and  learning  that 
It  was  about  time  for  the  funeral,  being  un- 
able to  obtain  other  conv^ance,  she  was  forc- 
ed to  take  passage  with  a  mall  carrier  who 
proved  very  obnoxious  to  her;  that  she  ar- 
rived too  late  for  the  Interment;  that  she 
suffered  much  mental  anguish  by  reason  there- 
of; and  as  a  result  of  her  stay  in  the  depot 
and  her  ride  through  the  country  in  the  un- 
comfortable vehicle  of  the  carrier  she  took 
cold  and  became  sick,  and  was  put  to  much 


inconvenience  and  expense.  Defendant  de- 
nied that  it  was  negligent,  and  sought  to  show 
that  even  If  it  was,  ita  negligence  wa*  not 
the  proximate  cause  of  plalntlCTs  damage. 
The  case  was  beard  at  the  November,  1906, 
term  of  the  court  for  Union  county,  and  re- 
sulted In  a  verdict  of  |500  for  the  plaintiff. 
Judge  Memmlnger,  the  presiding  Judge,  hav- 
ing overruled  a  motion  for  a  new  trial,  the 
defendant  appeals. 

L  The  first  exception  alleges  error:  (1) 
Id  admitting  the  testimony  of  the  witness  J. 
E.  KInsey  that  he  sent  a  comfortable  buggy 
by  one  of  bis  sons-in-law  to  meet  plaintiff  at 
Branchvllle  about  6  o'clock  In  the  afternoon, 
expecting  her  to  be  there  about  tliat  time  in 
response  to  the  telegram.  (2)  In  allowing 
said  witness  to  state  the  physical  condition 
of  the  plaintiff  at  the  time  she  reached  ills 
house  from  the  cemetery.  We  think  this  ex- 
ception should  be  sustained.  There  are  a 
number  of  cases  recently  filed  by  this  court 
holding  that  the  plaintiff  can  recover  only 
for  damages  such  as  the  defendant  bad  notice 
of,  or  as  a  reasonable  person  should  have 
known  would  result  from  delay  in  delivery. 
Doster  v.  Telegraph  Co,,  67  S.  B.  671 1 ;  Du 
Bose  r.  Telegraph  Co.,  73  S.  a  220,  03  S.  B. 
176;  Arial  t.  Telegraph  Co.,  70  S.  0.  418,  60 
8.  B.  6.  The  telegram  here  under  considera- 
tion on  Its  face  contained  nothing  that  could 
put  defendant  on  notice  that,  if  it  was  not 
delivered  promptly,  plaintiff  would  be  depriv- 
ed of  the  convenience  of  a  comfortable  buggy 
in  which  to  make  the  trip  to  her  father's. 
Such  a  result  was  not  in  the  contemplation 
of  the  parties,  and  therefore  defendant  can- 
not be  held  responsible.  Evidence  tending  to 
show  damage  resulting  therefrom  was,  hence^ 
incompetent 

2.  Aa  to  the  second  ground  of  the  excep- 
tion.  It  was  not  shown  that  the  witness  was 
in  a  position  to  testify  as  to  the  physical  con- 
dition of  the  plaintiff.  It  does  not  appear 
that  he  was  a  physician  or  an  expert  in  such 
matters.  His  opinion  was,  therefore,  not  ad- 
missible. He  could  have  stated  the  facts 
fi'om  which  the  Jury  might  have  Inferred 
p'lalntiff's  condition.    17  Cyc.  25. 

8.  The  second  exception  alleges  error  in 
allowing  plaintiff  to  testify  that  she  stayed 
in  the  waiting  room  because  she  did  not  have 
money  to  pay  hotel  expenses  and  was  a  stran- 
ger in  Columbia.  Damages  resulting  from 
these  causes  could  not  be  other  than  special 
damages,  and  for  them  It  is  well  settled  the 
defendant  cannot  be  held  responsible,  unless 
notice  Is  given.  Jones  v.  Tel.  Co.,  76  S.  C. 
208,  55  S.  E.  318/ 

4.  The  circuit  Judge  instructed  the  Jury 
that  by  delivery  here  was  meant  transmission 
and  delivery.  The  defendant  contends  that 
delivery  does  not  include  transmission.  We 
think  the  circuit  Judge  was  correct.  To  de- 
liver means  to  band  over.  To  transmit  is  to 
communicate;  to  send  from  one  person  to 
another.  The  terras  imply  to  some  extent  the 
same  Idea ;  the  distinction  being  that  the  lat- 

>76  S.  C.  66. 
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ter  Implies  separation  of  the  actors.  There 
Is  nothing  to  lead  to  the  conclusion  that  while 
a  message  la  passing  over  the  wire  it  Is  l>e- 
Ing  transmitted,  and  while  In  the  possession 
of  the  messenger  boy,  being  carried  to  its 
destination,  it  is  being  delivered.  We  think 
the  whole  constitutes  one  transaction,  the 
passage  of  the  message  between  the  sender 
and  the  person  to  whom  it  is  sent 

5.  The  fourth  exertion  alleges  error  on  the 
part  of  the  circuit  court  in  refusing  to  per- 
mit the  witness  J.  R.  Matbls,  a  messenger 
boy,  to  testify  as  to  what  would  t>e  a  rea- 
sonably quick  delivery  in  this  case.  The 
admission  of  such  testimony  is  largely  In 
the  discretion  of  the  'trial  Judge,  and  will 
not  be  ground  for  reversal,  except  where  it 
is  clearly  harmful  to  the  appellant  17  Cyc 
28;  Watts  v.  Railway,  60  S.  C.  70,  38  S.  B. 
240;  Tlnsley  t.  Telegraph  C!o.,  72  S.  C.  352, 
51  S.  E.  913.  That  the  exclusion  here  could 
not  have  been  harmful  is  very  evident  The 
witness  was  allowed  to  state  the  facta,  and 
from  these  the  Jury  could  form  their  own 
opinion. 

6.  The  circuit  Judge  charged  the  Jury  that 
unreasonable  delay  created  the  presumption 
of  negligence;  that  the  defendant  was  called 
upon  to  relieve  Itself  of  the  presumption, 
and,  if  It  failed,  then  they  must  Inquire 
whether  Mrs.  Kirby  had  shown  that  she  suf- 
fered by  reason  of  that  negligence.  Defend- 
nnt  contends  that  this  relieved  the  plaintiff 
from  proving  her  case  by  the  preponderance 
of  the  evidence.  It  Is  well  settled  in  this 
state  that  long,  unexplained  delay  gives  rise 
to  the  presumption  of  negligence.  Poulnot  v. 
Telegraph  Co.,  69  S.  C.  545,  48  S.  B.  622;  Hel- 
lams  V.  Telegraph  Co.,  70  8.  a  83,  49  8.  B. 
12;  Arlal  v.  Telegraph  Co.,  TO  8.  0.  423,  50 
8.  B.  6.  Therefore,  If  such  delay  Is  shown, 
and  It  is  not  explained,  clearly  the  preponder* 
ance  of  the  evidence  Is  that  the  company  was 
negligent  If  the  plaintiff  then  go  further 
and  show  that  she  suffered  by  reason  of  that 
negligence,  then  certainly  her  case  is  made 
out    This  contention  cannot  be  sustained. 

7.  The  eighth  exception  alleges  error  on 
the  part  of  the  circuit  court  in  permitting  the 
plaintiff's  counsel  to  use  the  following  lan- 
guage In  his  argument  to  the  Jury:  "If  a  tele- 
gram were  to  be  sent  to  Mr.  Duncan,  Mr. 
Nicholson,  or  Mr.  Farr,  that  the  telegram 
would  go  to  them  with  arms  open,  and  the 
company  would  fall  over  Itself  to  deliver  the 
message  to  any  prominent  man  in  Union." 
And  also:  "That  the  newspapers  of  the  state 
were  constantly  publishing,  from  New  York 
to  St.  Augustine,  articles  about  South  Caro- 
lina Juries  not  doing  their  duty  when  trying 
criminal  cases,  and  that  Mr.  Sease,  the  solicit- 
or, had  remarked  about  it  last  week."  In 
the  case  of  State  v.  Robertson,  26  8.  O.  118, 
1  S.  B.  443,  it  Is  said:  "That  it  is  most  cer- 
tainly proper,  and  especially  In  criminal  cas- 
es, that  counsel,  in  addressing  a  Jury,  should 
keep  themselves  strictly  within  the  record." 
In  2  Ency.  Of  P.  &  P.  "52,  it  is  said:  "Very 


many  abuses  In  argument  may  be  sufficiently 
counteracted  by  instructions  of  the  court  to 
the  Jury,  and  a  large  discretion  as  to  the  re- 
fusing of  new  trials  because  of  such  viola- 
tions of  propriety  Is  accorded  to  the  trial 
courts.  The  appellate  court  will  frequently 
condemn  the  language  or  conduct  of  counsel, 
and  at  the  same  time  affirm  a  Judgment  deny- 
ing a  new  trial,  on  the  ground  that  under 
all  of  the  circumstances  the  rights  of  the  de- 
feated party  were  not  materially  prejudiced, 
or  that  the  action  of  the  trial  court  Ih  the 
premises  was  effectual  to  restore  to  the  pro- 
ceedings the  fairness  of  which  they  had  been 
divested."  Let  us,  then,  inquire  .whether  the 
rights  of  the  defendant  here  might  have  beea 
materially  prejudiced.  It  will  be  borne  in 
mind  that  there  was  not  a  cause  for  punitive 
damages.  Only  actual  damages  were  sought 
Another  fact  which  must  not  be  overlooked 
is  that  there  seems  to  be  a  tendency  at  the 
present  day  to  hold  corporations  to  strict 
accountability  for  their  acts.  Any  language 
which  tends  to  fan  this  natural  feeling  into 
greater  fury,  "flights  of  oratory"  though  It 
be,  certainly  has  Its  weight  and  should  be 
avoided.  Courts  are  for  the  purpose  of  dis- 
pensing Justice,  and,  were  this  kind  of  ad- 
vantage allowed,  In  many  cases  that  pur- 
pose might  be  defeated. .  Where  the  record 
does  not  sustain  the  remarks  made,  if  it  is 
evident  that  harm  does  result  from  them.  It 
seems  that  this  court  should  exercise  its  pow- 
er and  grant  a  new  trial.  We  think  the 
language  here  used  was  highly  prejudicial 
to  the  defendant,  and  therefore  sustain  the 
exception. 

The  last  exception  raises  the  point  that  a 
new  trial  should  have  been  grants  because 
there  was  no  evidence  to  show  that  the  delay 
In  the  delivery  of  the  telegram  caused  Mrs. 
Kirby  any  damage  whatever.  It  being  al- 
ready decided  that  a  new  trial  should  be 
granted,  we  do  not  consider  it  necessary  to 
pass  upon  this  question. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 

GARY,  A.  J.,  concurs  In  the  result 
JONES,  J.,  concurs  in  the  result  and  think* 
the  eighth  exception  should  be  overruled, 
citing  State  ▼.  Williamson,  65  S.  O.  249,  43 
S.  B.  671. 


LYON  ▼.   CHARLESTON  ft  W.  O.  RY. 

(Supreme  Court  of  South  Carolina.     Jaly  10, 
1907.) 

1.  Masteb  and  Sebvant— Injubt  to  Sebvart 
— Evidence. 

In  an  action  for  Injuries  to  a  flagman  while 
attempting  to  uncouple  cars,  evidence  held  in- 
sufficient to  show  negligence  on  the  part  of  tlie 
master. 

2.  Same— Feixow  Sbbtahts. 

A  flagman  who  bad  been  instructed  to  obey 
the  orders  of  conductors  and  engineers  while  the 
conductors  are  in  charge  of  trains,  while  obey- 
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in;  the  orders  of  &uch  condactora  is  a  fellow 
•errant  of  the  engineers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yoL  3i,  Master  and  Servant,  H  483-514.] 

8.  SaHK— NBOUOKIfCK— Pbozikatb  Gavbx. 

Where  failure  of  a  railroad  company  to 
hare  the  cars  equipped  with  air  brakes  operated 
from  the  engine,  as  required  by  act  of  Con- 
gress, was  not  the  proximate  cause  of  the  in- 
jDries  to  a  flagman,  such  failure  cannot  be  a^ 
tigned  as  negligence  on  the  part  of  the  railroad. 
(Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
ToL  34.  Master  and  Servant,  {{  182,  257-263.] 

4.  APFEAIi— ReVIKW — NKW   TBIAL. 

It  is  the  duty  of  the  court,  on  appeal,  to  re- 
verse a  judgment  against  a  master  for  injuries 
to  an  employe  and  grant  a  new  trial,  where 
the  evidence  in  its  opinion  admits  of  no  other 
inferenoe  tiian  that  plaintiff's  own  negligence 
contributed  to  his  injury  as  a  matter  of  law. 

6.  Masikb  AMD  Skrvant— Injubiss  to  Sebv- 

AST— AsBuiOErrioN  01  Rise. 

Where  a  flagman  was  injured  while  on- 
cospliog  cars  under  the  order  of  the  conductor, 
which  duty  was  within  his  employment,  he  aa- 
■nined  the  risk. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  550,  048-651.] 

Gary,  A.  J.,  dissenting 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County. 

Action  by  A.  B.  Lyon  against  tbe  Charles- 
ton &  Western  Carolina  Railway.  Judgment 
tor  plaintiff,  and  defendant  appeals.  Re- 
versed. 

See  56  8.  B.  18. 

8.  J.  Simpson  and  McGbee  &  Rlcbardson, 
for  appellant    Orier  &  Park,  for  respondent. 


WOODS,  3.  Tbe  vital  question  In  this 
ease  is  whether  the  circuit  Judge  erred  In  re- 
fusing a  motion  tor  a  nonsnlt  and  for  new 
trial. 

The  plaintiff,  a  flagman  on  defendant's 
freight  train,  while  attempting  to  uncouple 
a  moving  car,  fell  on  tbe  track  and  had  his 
leg  crushed.  He  brought  this  action  for  dam- 
ages and  recovered  judgment,  alleging  the 
accident  was  due  to  the  defendant's  negll- 
geoce.  Without  taking  up  the  exceptions  In 
detail,  we  consider  whether  there  is  evidence 
to  support  any  one  of  the  several  charges  of 
negligence  as  a  proximate  cause  of  the  In- 
Jnry.  The  case  depends  principally  on  the 
testimony  of  tbe  plaintiff,  who  gave  this 
account  of  the  accident  on  his  direct  exam- 
ination: "What  did  you  do?  We  went  and 
unloaded  all  of  the  freight  that  was  for 
Hampton,  and  the  conductor  got  out  of  tbe 
car  and  signed  the  engineer  ahead,  and  the 
train  rolled  otr  at  the  rate  of  about  three  or 
tour  miles  an  hour.  He  ordered  Stephen 
New,  tbe  brakeman,  and  myself,  to  cut  the 
flat  car  loose,  and  let  the  rear  of  the  train 
trail  behind  and  roll  clear  of  the  siding,  put 
tbe  flat  car  In  the  side  track,  and  come  back 
to  the  main  line  and  get  tbe  train  and  go  on 
to  Bmnson  to  meet  41,  a  passenger  train. 
Stephen  New  went  and  caught  hold  of  the 
lever  on  the  cattle  car  to  cut  It  loose  from 


the  flat.  The  lever  was  hard  to  work,  and 
ft  seemed  like  It  was  Impossible  for  him  to 
cut  the  car,  and  I  knew  I  could  not,  and  I 
crossed  over  to  the  comer  of  the  flat  car  and 
pulled  the  lever,  and  a  Jerk  from  tbe  car 
threw  me  under  tbe  rolling  train  behind. 
There  was  no  air  on  the  train.  What  happen- 
ed when  you  fell  under  there?  The  front 
trucks  of  tbe  cattle  car  rolled  over  me,  broke 
my  leg,  fractured  my  hip  and  ankle,  broke 
my  collar  bone,  and  bruised  my  shoulder,  aud 
cut  a  gash  In  my  bead."  On  cross-examina- 
tion he  says:  "Just  state  again  how  it  hap- 
pened ;  where  were  you  and  what  were  you 
undertaking  to  do,  to  carry  out  the  con- 
ductor's orders. .  Just  tell  what  you  were  do- 
ing. Stephen  New,  when  we  got  orders,  he 
went  over  and  caught  hold  of  the  lever  on 
on  tbe  outside,  without  going  In  between  the 
lever  on  the  cattle  car  so  that  you  could  stand 
on  tbe  outside,  without  going  In  between  the 
cars  and  uncouple  It,  one  of  those  Iron  au- 
tomatic levers?  Yes,  sir;  It  don't  set  outside 
tbe  car,  it  sets  in  between.  You  can  stand 
outside  of  the  car  without  going  In  between 
tbem?  Yes,  sir.  And  you  Intended  to  tuni 
that  lever  over  and  raise  tbe  peg  up  and  un- 
couple the  car?  That  was  Steve  New's  Idea, 
and  It  seemed  he  could  not  work  bis  lever. 
When  Steve  New  caught  hold  of  that  lever, 
where  were  you?  On  tbe  flat  car.  Why 
did  you  get  on  tbe  flat  car?  I  was  going 
down  with  the  train,  and  when  It  got  near 
the  siding  I  was  going  to  get  <m  the  top  of 
the  cattle  car  and  apply  the  brakes,  as  ordered 
to  do.  How  were  you  going  to  get  across  the 
gap  between  the  flat  car  and  the  cattle  car? 
■'Several  ways.  I  could  have  got  down  on  the 
Irround  and  got  up,  or  I  could  have  reached 
over  and  got  the  ladder.  You  knew  that 
Steve  New  was  going  to  separate  tbem  as 
soon  as  be  could?  He  was  getting  pretty 
close  to  the  clear  post,  and  he  had  not  got 
them  loose,  and  I  just  pulled  the  lever  on  the 
flat  car.  When  Steve  New  first  cq,ugbt  hold 
of  the  lever,  where  were  you?  I  was  on  the 
flat  car.  You  got  on  tbe  flat  car?  I  was  al- 
ready on  the  flat  car.  I  just  got  up  to  ride  on 
down.  There  was  not  any  need  of  my  trot- 
ting beside  It.  You  got  on  the  flat  car  the 
first  thing  you  did,  before  Steve  New  caught 
hold  of  the  lever?  That  is  true.  Is  It  not? 
I  don't  recollect  about  that.  You  knew  tha* 
as  soon  as  Steve  New  worked  that  lever.  If  it 
worked  all  right,  the  cars  would  separate? 
Yes,  sir;  but  as  I  cut  tbe  car  I  was  expect- 
ing to  give  my  own  signals,  but  it  was  done 
before  I  could  do  It.  I  thought  you  said  that 
Steve  New  was  going  to  cut  the  car  off?  I 
said  he  was  trying  to  pull  It  up  and  It  looked 
like  be  could  not  get  the  lever  to  work,  and  I 
pulled  the  lever  ou  the  flat  car.  But,  when 
you  went  on  the  flat  car,  you  did  not  Intend 
to  have  anything  to  do  with  the  lever?  I  was 
going  to  carry  out  the  orders  of  the  conduc- 
tor. Didn't  you,  when  you  got  on  the  flat 
car,  think  that  Steve  New  would  operate  the 
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lever  so  as  to  separate  the  cars?  I  knew 
that  was  his  intention,  sir.  And  at  that 
time  you  did  not  intend  to  have  anything  to 
do  with  uncoupling  the  cars?  I  was  going 
to  carry  out  the  orders  of  the  conductor,  and 
I  could  not  have  done  it  otherwise.  But, 
when  yon  got  on  the  flat  car,  your  intention 
was  that  Steve  New  should  do  the  uncoup- 
ling, and  then  you  were  to  get  over  on  the 
other  car  and  put  on  brakes?  Yes,  sir;  but, 
when  he  could  not  do  it,  there  was  but  one 
lever  on  his  side,  and  I  was  compelled  to  pull 
the  lever.  And,  when  he  had  difficulty  in  un- 
coupling, you  undertook  to  help  him?  Yes, 
sir." 

1.  Negligence  as  a  proximate  cause  of  the 
injury  is  charged  against  the  conductor,  In 
that  be  "ordered,  required,  and  directed  this 
plaintiff  to  get  upon  and  uncouple  the  said 
cars  while  in  motion,  and  get  upon  and  apply 
the  brakes  to  the  trailing  cars  while  in  mo- 
tion, and  in  leaving  the  train  without  seeing 
that  his  orders  were  carried  out  and  the 
train  operated  with  due  care,  without  a  sud- 
den Increase  of  the  speed  of  the  train."  The 
plalntlfTs  own  account  shows  clearly  the  ac- 
cident was  due  to  bis  act  of  leaning  over  the 
corner  of  the  moving  car  and  uncoupling  it  by 
pulling  a  lever  at  the  side;  but  there  Is  no 
evidence  whatever  that  the  conductor  ordered 
the  plaintiff  to  get  upon  the  moving  car  and 
uncouple  It  from  that  position,  or  even  saw 
him  when  he  did  It.  There  Is  evidence  of  an 
order  from  the  conductor  to  uncouple  the 
moving  car,  but  a  lever  was  provided  on  each 
side  of  the  car  as  a  means  of  uncoupling  from 
the  ground.  That  the  plaintiff,  as  well  as 
New,  understood  the  order  to  mean  that  the 
lever  should  be  used  from  the  ground,  is  con- 
clusively shown  by  his  evidence  that  they 
went  about  the  imcoupling  in  that  manner; 
New  handling  the  lever  and  the  plalntlfF 
mounting  the  car  In  order  to  leap  over  on 
another  car  and  put  on  the  brakes  as  New 
uncoupled.  New,  the  brakeman,  made  an 
unsuccessful  effort  to  use  the  lever  on  his  side 
from  the  ground,  and  then  the  plaintiff,  with- 
out giving  any  signal  to  stop  the  train  or  at- 
tempting to  use  the  lever  on  the  other  side 
from  the  ground,  or  even  reporting  to  the 
conductor  or  receiving  any  order  from  him, 
of  his  own  volition,  without  even  giving  no- 
tice to  any  one  In  control  of  the  motion  of 
the  train  of  his  intention,  attempted  the  peril- 
ous feat,  of  stooping  over  from  the  moving  car 
and  pulling  the  lever  below  him.  There  is  no 
ground  for  saying  the  order  of  the  conductor 
required  or  contemplated  such  peril.  Without 
doiAt,  when  an  order  Is  given,  it  is  the  duty 
of  the  servant  to  take  the  safe  way  of  carry- 
ing It  out,  if  one  is  provided;  and.  If  that 
fails,  he  cannot,  except,  perhaps,  in  cases  of 
emergency  arising  from  the  fault  of  the  mas- 
ter, charge  the  master  with  the  result  of  us- 
ing a  dangerous  method  not  In  the  purview 
of  the  order.  If  the  order  of  the  conductor 
oould  In  any  reasonable  view  be  regarded  as 


suggesting  to  the  plaintiff  to  stand  on  the 
flat  car  and'  uncouple  from  that  position,  then 
there  might  be  ground  for  saying  that  the  de- 
fendant could  not  escape  liability  for  a  con- 
dition o^  things  produced  by  Its  order  to  him, 
in  which  on  a  sudden  impulse  he  took  a  dan- 
gerous course,  resulting  in  his  Injury.  But 
It  would  be  beyond  all  reason  to  say  the  or- 
der contemplated  mounting  a  flat  car  as  the 
plaintiff  did,  with  the  intention  of  stepping 
or  leaping  from  that  to  the  following  car,  in 
order  to  apply  the  brakes  to  that  car,  or  the 
attempt  to  use  the  lever  while  stooping  from 
the  end  of  the  flat  car.  Here,  then,  was  a 
general  order  from  the  conductor  to  un- 
couple, and  there  was  a  lever  provided  for  the 
purpose  to  be  used  from  the  ground,  and.  It 
It  bad  been  used  as  Intended  by  the  defend- 
ant, the  plaintiff  could  not  have  been  Injured 
by  falling  from  the  car.  This  distinguishes 
the  case  from  Carson  v.  Railway,  68  S.  C.  55, 
68,  4S  S.  B.  525,  529;  for  in  that  case  the  court 
said:  "It  was  shown,  or  rather  there  was 
testimony  offered  tending  to  show,  that  the 
conductor  ordered  this  servant,  the  plaintiff, 
to  couple  those  cars;  that  such  conductor  in 
this  matter  represented  the  master ;  that  the 
servant  called  to  such  conductor  to  hold  fast 
the  train  until  he  signaled ;  that  this  servant 
did  not  signal  the  conductor  to  move  the 
train ;  that  it  was  under  these  circumstances 
the  train  was  moved  so  that  the  two  cars 
bumped  against  each  other,  thus  causing  his 
Injuries;  that,  when  the  cotter  pin  was  out 
of  Its  place.  It  would  be  necessary  for  a  serv- 
ant to  go  between  the  cars  to  arrange  It ; 
that  It  was  necessary  to  go  between  the  cars 
to  open  the  Instrument  by  which  the  coupling 
was  made."  The  conductor's  position  at  the 
time  of  the  accident  does  not  appear  from  the 
evidence,  and  therefore  there  could  be  no  find- 
ing of  negligence  on  the  ground  that  he  was 
not  present  to  direct  the  details  of  the  uncoui>- 
Ung  and  the  movements  of  the  train.  The 
plaintiff's  testimony  shows  that  he  clearly  un- 
derstood the  manner  in  which  the  lever  was 
to  be  used,  without  any  Instruction  or  direc- 
tion. That  the  master  Is  not  liable  for  any 
injury  which  results  from  the  use  of  a  safe 
appliance  In  an  unsafe  and  dangerous  man- 
ner not  contemplated  by  him  seems  too  ob- 
vious to  require  a  particular  citation  of  au- 
thority. The  cases  will  be  found  collected  in 
20  Am.  &  Eng.  Ency.  141.  No  authority  has 
been  cited,  and  we  think  there  is  no  foun- 
dation in  reason,  for  the  proposition  that, 
though  the  plaintiff  knew  fully  the  safe  and 
proper  way  to  use  this  safe  appliance.  It  was 
nevertheless  the  duty  of  the  conductor  to 
stand  by  him  and  see  that,  whenever  ordered 
to  uncouple  cars,  the  plaintiff  should  use  with 
due  care  the  safe  means  provided,  and  should 
not  take  the  peril  of  an  Improper  use  of  such 
means.  The  evidence  of  the  plaintiff  show? 
beyond  doubt  that  he  knew  the  safe  way,  and 
chose  the  dangerous. 
2.  The    plaintiff    further^  charged    "that 
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the  Bald  defendast  wu  farther  negligent, 
carelesB,  and  reckleea  In  the  said  engineer 
In  charge  of  the  said  engine,  who  was  a  sn- 
perlor  officer  and  agent  to  the  said  plalntltT, 
and  who  had  the  right  to  direct  the  services 
of  the  said  plaintiff,  and  who  was  In  charge 
of  the  said  train  In  the  absence  of  the  said 
eondnctor,  gave  the  said  train  a  sadden  and 
violent  lurch  and  start  forward,  without 
warning  to  the  said  plaintiff  or  signal  from 
lilm.  tmd  while  the  said  plaintiff  was  en- 
gaged in  carrying  oat  the  directions  and  or- 
ders of  the  said  defendant,  and  was  In  a 
dangerous  position,  which  negligence,  care- 
lessness, and  recklessness  was  a  direct  and 
proximate  cause  Of  the  said  Injnriea."  The 
general  rule  In  this  state  and  elsewhere  Is 
that  an  engineer  Is  not  ordinarily  the  repre- 
sentative of  the  master,  but  is  the  fellow 
servant  of  the  train  Itands;  ail  being  under 
the  orders  of  the  conductor  as  the  repre- 
sentative of  the  master.  The  plaintiff  In  tliia 
instance  testified,  however,  tliat  at  the  time 
of  his  employment  as  a  flagman  be  was  told 
by  the  train  master  that  he  must  obey  the 
orders  of  tlie  conductor  or  the  engineer,  and 
that  accordingly  be  did  oI>ey,  to  use  his  own 
words,  "the  conductor  when  lie  needed  my 
services  and  the  engineer  when  lie  needed 
my  services."  The  Constitution  provides: 
"Every  employee  of  any  railroad  corpora- 
tion shall  liave  the  same  rights  and  remedies 
for  any  injury  suffered  by  bim  from  the  acts 
or  omissions  of  said  corporation  or  its  em- 
ployees as  are  allowed  by  the  law  to  other 
persons  by  law  who  are  not  employees,  whe.i 
the  injury  results  from  the  negligence  of  a 
superior  agent  or  officer,  or  a  person  having 
a  right  to  direct  or  control  the  services  of 
a  party  injured,  and  also  when  the  injury 
results  from  negligence  of  a  fellow-servant 
engaged  In  another  department  of  labor  from 
that  of  the  party  injured,  or  of  a  fellow- 
servant  on  another  train  of  cars,  or  one  en- 
gaged about  another  piece  of  work."  Under 
this  constitutional  provision,  in  view  of  the 
plaintlfrs  evidence  as  to  obeying  the  orders 
of  tlie  engineer,  the  question  arises  wheth- 
er in  this  case  the  engineer  was  a  superior 
agent  or  officer,  or  person  having  the  right 
to  control  or  direct  the  services  of  the  plain- 
tiff. Under  a  constitutional  provision  Identi- 
cal with  ours,  the  Supreme  Court  of  Missis- 
sinii  held  an  engineer  not  to  be  a  person 
having  the  right  to  control  or  direct  the 
services  of  a  brakeman.  Evans  v.  Railway, 
12  So.  S81,  70  Misa  S27.  In  this  state  the 
role  adopted  is  thus  clearly  stated  In  Brab- 
ham T.  Tel.  Co.,  71  S.  a  66,  60  a  B.  716, 
and  Is  quoted  and  approved  in  Martin  v. 
Boyster  Ooano  Co.,  72  S.  0.  237,  243,  51  & 
E.  680,  682:  "In  determbilng  who  are  fel- 
low sen'ants,  the  test  or  rule  In  this  state 
Is  not  whet^^er  the  servants  are  of  different 
grade,  rank,  or  authority,  one  of  them  hav- 
ing the  power  to  control  and  direct  the 
services  of  the  otlier,  bat  the  test  is  In  the 


character  of  the  act  being  performed  by  the 
offending  servant,  whether  It  was  the  per- 
formance of  some  duty  the  master  owed  to 
the  Injured  servant,  the  performnnce  of 
which  duty  the  master  had  Intrusted  to  the 
offending  servant  In  the  case  under  con- 
sideration there  was  no  duty  resting  upon 
the  defendant  to  give  notice  to  the  plaintiff, 
as  the  danger  was  not  bidden  or  unusual, 
and  the  plaintiff  had  knowledge  thereof." 
Assuming  that  the  engineer  was  the  offend- 
ing servant,  through  whose  negligence  the 
plaintiff  was  injured,  the  whole  evidence 
shows  that,  In  accordance  with  the  well- 
understood  custom,  the  master  had  intrusted 
to  the  conductor,  and  not  the  engineer,  the 
duty  of  giving  orders  for  the  shifting  and 
coupling  of  cars,  and  there  was  no  evidence 
that  the  conductor  was  absent  and  the  train 
In  the  charge  of  the  engineer.  Therefore,  In 
carrying  out  the  conductor's  orders,  the 
plaintiff  was  not  at  the  time  under  the  engi- 
neer, as  a  person  having  the  right  to  direct 
or  control  his  services,  but  was  under  the 
conductor,  and  hence  was  a  fellow  servant 
of  the  engineer  on  the  same  train.  But,  in 
addition  to  this,  we  do  not  see  how  negli- 
gence can  be  Imputed  to  the  eqglneer  as  the 
proximate  cause  of  the  Injury.  The  plaintiff. 
It  Is  true,  testified  he  fell  on  account  of  a 
sudden  jerk  of  the  train,  but  jerks  are  In- 
evitable and  are  to  be  expected  In  move- 
ments of  freight  trains  (Steele  v.  Railroad 
Co.,  66  S.  0.  889,  83  S.  E.  509,  74  Am.  St 
Rep.  766);  and  there  is  nothing  In  the  evi- 
dence indicating  the  engineer  had  any  rea- 
son to  suspect  the  plaintiff  was  attempting 
to  uncouple  the  cars  while  stooping  over  the 
comer  of  a  moving  car,  or  in  any  other  po- 
sition of  danger.  If  the  plaintiff  had  been 
on  the  side  of  the  train  uncoupling  the  car 
by  the  use  of  the  lever  from  the  ground.  It 
would  have  been  impossible  for  a  sadden 
jerk  to  have  precipitated  him  from  the  car 
under  the  wheels. 

3.  Another  specification  of  negligence  al- 
leged as  a  proximate  cause  of  the  Injury 
was  a  failure  to  have  a  sufficient  number  of 
cars  "equipped  with  power  driving  wheel 
brakes  and  appliances,  commonly  known  as 
air  brakes,  as  is  required  by  law,  and  have 
air  properly  working  for  the  operation  of 
said  brakes  on  said  cars."  The  sections  of 
the  federal  statute  (Act  March  2,  1893,  c.  196, 
IS  1,  2,  8,  27  Stat  531,  632  [U.  S.  Comp.  St 
1901,  pp.  8174,  3176]),  relating  to  Interstate 
trains  on  which  this  allegation  of  negligence 
rests  are  as  follows: 

"Section  L  That  from  and  after  the  first 
day  of  January,  eighteen  hundred  and  nine- 
ty-eight It  shall  be  unlawful  for  any  common 
carrier  engaged  In  Interstate  commerce  by 
railroad  to  use  on  Its  Hue  any  locomotive 
engine  In  moving  interstate  traffic  not  equlp- 
ped  with  a  power-driving  wheel  brake  and 
appliances  for  operating  the  train  brake  sys- 
tem, or  to  run  any  train  In  such  traffic  after 
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said  date  that  has  not  a  safflclent  number  of 
cars  in  it  so  equipped  wltb  power  or  train 
brakes  that  the  engineer  on  the  locomotive 
drawing  such  train  can  control  Its  speed 
without  requiring  the  brakeman  to  use  the 
common  hand-brake  tor  that  purpose. 

"Sec.  2.  That  on  and  after  the  first  day  of 
January,  eighteen  hundred  and  ninety-eight, 
it  shall  be  unlawful  for  any  such  carrier  to 
haul  or  permit  to  be  hauled  or  used  on  its 
line  any  car  used  in  moving  Interstate  trafiBc 
not  equipped  with  couplers  coupling  auto- 
muticaliy  by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going 
between  the  cars." 

"See.  8.  That  any  employee  of  such  com- 
mon carrier  who  may  be  injured  by  any  lo- 
comotive, car,  or  train  In  use  contrary  to 
the  provisions  of  this  act,  shall  not  be  deem- 
ed thereby  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  em- 
ployment of  such  carrier  after  the  unlawful 
use  of  such  locomotive,  car  or  train  had  been 
brought  to  his  knowledge." 

This  statute  was  amended  by  Act  March 
2,  1903,  c.  976,  82  Stat  94S  [U.  S.  Comp.  St 
Supp.  1906,  p.  603],  section  2  of  the  amend- 
ment being:'  "That  whenever  as  provided 
in  said  act  any  train  is  provided  with  power 
air-brakes,  not  less  than  fifty  per  centum  of 
the  cars  in  such  train  shall  have  their  brakes 
used  and  operated  by  the  engineer  of  the  lo- 
comotive drawing  such  train ;  and  all  power- 
braked  cars  In  such  train  which  are  associ- 
ated together  with  said  fifty  per  centum 
shall  have  their  brakes  so  used  and  oper- 
ated; and  to  more  fully  carry  into  effect 
the  objects  of  the  said  act  the  Interstate 
Commerce  Ck)mmiS8lon  may,  from  time  to 
time  after  full  hearing,  increase  the  mini- 
mum percentage  of  cars  in  any  train  re- 
quired to  be  operated  with  power  or  train- 
brakes  which  must  have  their  brakes  used 
and  operated  as  aforesaid;  and  the  failure 
to  comply  with  any  such  requirement  of  the 
said  Interstate  Commission  shall  be  subject 
to  the  like  penalty  as  failure  to  comply  with 
any  requirement  of  this  section."  This  last 
section  Is  the  one  most  important  to  this  dis- 
cussion. Construing  the  original  statute  and 
the  amendment  together,  It  seems  manifest 
under  the  amendment  that  Congress  meant  to 
estnblish  the  rule  that  railroads  would  com- 
ply with  the  provision  of  section  1  of  the  orig- 
inal act  requiring  the  train  to  be  under  the 
control  of  the  air  brakes  operated  by  the  en- 
gineer of  the  locomotive,  and  would  not  be 
liable  under  this  act  If  they  had  50  per  cent. 
of  the  cars  equipped  with  power  brakes  used 
In  operating  by  the  engineer  from  the  locomo- 
tive and  all  other  cars  on  the  same  train  and 
associated  with  these  cars  which  miglit  have 
3een  equipped  with  power  brakes  also  under 
like  control  of  the  engineer.  The  statute 
does  not  require  all  cars  which  may  be  equip- 
ped with  power  brakes  to  lie  coupled  or  as- 
sociated together  but  only  fifty  per  cent  of 


such  cars,  but  It  does  require  all  that  may 
have  been  equipped  with  power  brakes  and 
actually  associated  with  60  per  cent  to  be 
controlled  by  the  engineer  from  the  locomo- 
tive. The  statute  contemplates  and  allows 
that  there  may  be  cars  In  the  train  equipped 
with  air  brakes  and  not  associated  with  the 
60  per  cent,  operated  from  the  engine.  The 
word  "associated,"  as  here  used,  manifestly 
means  the  cars  Immediately  connected  with 
the  50  per  cent  equipped  with  power  brakes 
and  operated  from  the  engine;  and  those 
associated  cars  are  also  required  to  be  oper- 
ated from  the  engine.  But  the  terms  of  the 
statute  not  only  fail  to  require  all  cars  of 
the  train  to  be  equipped  with  air  brakes 
operated  from  the  engine,  but  impliedly  ex- 
cludes such  requirement  by  expressing  the 
requirement  that  such  cars  when  associated 
with  the  minimum  number  of  ears  shall  be 
80  equipped. 

The  number  of  deaths  and  physical  Injuries 
of  railroad  employes  In  this  country  had  be- 
come so  appalling  as  to  shock  the  sensibili- 
ties of  all  civilized  people,  and  the  object  of 
this  legislation  was  to  require  the  railroads 
to  use  the  means  prescribed  In  the  statute 
as  a  reasonable  precaution  against  such  cas- 
ualties; and  as  has  been  shown  with  great 
force  by  Chief  Justice  Fuller,  to  Johnson  ▼. 
Southern  Padflc  Co.,  196  U.  S.  1,  26  Sup.  Ct 
158,  49  li.  Ed.  863,  courts  should  give  the 
statutes  a  broad  Interpretation,  having  In 
view  the  beneficent  object  of  the  legislation. 
Nevertheless  the  Statute  fixes  50  per  cent 
as  the  proportion  of  the  cars  required  to  be 
equipped  with  air  brakes  operated  from  the 
engine,  and  to  the  face  of  this  provision  the 
court  would  be  gotog  very  far  to  hold  it 
to  be  evidence  of  negligence  under  the  stat- 
ute not  to  have  all  the  cars  so  equipped.  On 
this  train  there  was  a  dummy — that  Is,  a  car 
not  equipped  with  brakes — somewhere  near 
the  middle  of  the  train,  and  the  evidence 
made  an  issue  of  fact  as  to  whether  50  per 
cent,  of  the  cars  of  this  train  were  so  as- 
sociated together  as  to  have  their  brakes 
operated  from  the  engine,  as  required  by 
the  statute  If  we  assume,  however,  the  de- 
fendant had  not  compiled  with  the  law,  and 
50  per  cent  of  the  cars  of  the  train  were 
not  so  associated  as  to  have  the  brakes  oper- 
ated from  the  engine,  this  omission  to  have 
50  per  cent  of  the  cars  so  operated  had  no 
connection  with  the  plalntifTs  fall  and  in- 
jury, for  the  train  consisted  of  from  14  to 
16  cars,  and  all  but  6  of  these  were  between 
the  engine  and  the  flat  car  from  which  plain- 
tiff fell,  so  that  if  the  brakes  of  the  8  cars 
connected  together  Immediately  behind  the 
engine  had  all  been  operated  from  the  engine, 
the  car  which  ran  over  plaintiff's  leg  would 
not  have  been  included  in  the  number.  Hence 
the  plaintiff's  evidence  that  If  the  car  which 
he  uncoupled  had  been  equipped  with  air 
brakes  working  from  the  engine.  It  would 
have  been  stopped  from  ru^ngjon  him  after 
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be  fell  by  the  automatic  action  of  tbe  brakes 
the  iBstant  It  was  onconpled,  cannot  avail 
him.  The  statnte  did  not  reqnlre  this  car 
to  be  operated  from  the  engine  because  It 
was  not  associated  with  the  60  per  cent  re- 
quired to  be  so  operated,  and  the  failure  to 
have  the  8  associated  cars  next  to  the  engine 
■0  operated  had  no  connection  with  the 
accident.  Tlie  presence  of  air  brakes  operat- 
ed from  the  engine  could  not  have  prevented 
the  accident,  and  the  absence  of  such  equip- 
ment on  these  cars  could  have  contributed 
nothing  to  It 

This  case  Is  entirely  different  from  Schlem- 
mer  v.  Buffalo,  etc.,  R.  R.  Co.,  27  Bup.  Ct 
4<)7.  51  I*  Ed.  6S1,  where  the  deceased  was 
ordered  by  his  superior  to  do  the  precise  act 
in  the  doing  of  which  he  lost  his  life.  The 
inadvertent  placing  his  head  above  the  coup- 
ling and  its  being  caught  were  results  likely 
to  occur  from  the  peril  the  deceased  was  re- 
quired by  the  master's  representative  to  take 
contrary  to  law.  In  the  present  case,  as  we 
have  pointed  out,  the  servant  was  injured  in 
doing  a  negligent  act  hot  demanded  or  called 
tor  by  the  conductor,  and  which  he  well  knew 
was  not  intended  by  the  order  be  had  re- 
ceived. This  was  therefore  clearly  contribu- 
tory negligence  as  distinguished  from  assump- 
tion of  risk.  Bodle  v.  Railway  Co.,  CI  8.  C. 
4TS,  39  8.  E.  716 ;  Barksdale  v.  Railway  Co., 
66  8.  G.  211,  44  8.  E.  743;  Schlemmer  v. 
Railway  Co.,  supra. 

We  express  no  opinion  as  to  the  consti- 
tutionality of  the  federal  statute,  as  that 
point  Is  not  made  In  the  exception.  Aside 
from  the  statute,  however,  there  was  evi- 
dence that  the  safe  and  proper  place  for  a 
dnmniy  was  at  the  rear  of  the  train  next  to 
the  cab,  and  that,  if  It  had  been  so  placed, 
the  air  brakes  on  the  car  uncoupled  by  the 
plaintiff  would  have  worked  automatically, 
so  as  to  bring  it  to  an  almost  instant  stop, 
and  thus  probably  would  have  prevented  It 
from  running  over  plaintiff  when  he  un- 
coupled It  and  fell.  If  full  credence  and 
force  be  given  to  this  evidence  as  tending  to 
show  that  there  was  negligence  on  the  part 
of  the  defendant  In  the  management  and 
arrangement  of  its  cars  and  that  such  neg- 
ligence was  a  proximate  cause  of  the  Injury, 
the  facts  as  stated  by  tbe  plaintiff  himself 
admit  of  no  other  inference  than  that  his  own 
negligence  contributed  to  the  injury  as  a 
proximate  canse,  without  which  it  could  not 
have  been  received.  Knowing  the  cars  to 
be  arranged  as  they  were,  that  hardly  any- 
thing short  of  a  miracle  could  save  him  from 
injury  If  be  fell  between  the  moving  cars, 
that  It  would  be  impossible  for  him  to  be  so 
Injured  if  he  uncoupled  by  using  the  lever 
from  the  ground,  be  balanced  himself  In  a 
stooping  or  kneeling  posture  on  the  comer 
of  tbe  moving  flat  car,  and  uncoupled  by 
reaching  down  to  the  lever.    No  reasonable 

in.iq  could  fall  to  see  the  extreme  peril,  or 
doubt  that  It  was  extreme  negligence  to 
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take  It;  and  It  Is  too  plain  for  difference 
of  opinion  that  this  negligence  contributed  to 
the  Injury  as  a  proximate  cause,  and  that 
without  It  the  injury  would  not  have  been 
received.  Taking  the  view  of  the  evidence 
most  favorable  to  the  plaintiff,  it  cannot  be 
doubted  the  facta  conclusively  show  con- 
tributory negligencie,  and  therefore,  under  tbe 
principles  laid  down  In  Jarrell  v.  Railway, 
68  8.  C.  491,  36  S.  K  910,  tbe  plaintiff  could 
not  recover. 

4.  The  general  rule  that  It  Is  the  province 
of  tbe  jury  to  determine  whether  the  evi- 
dence shows  negligence  on  the  part  of  tbe 
defendant  or  contributory  negligence  on  the 
part  of  the  plaintiff  is  universally  recognized. 
Issues  of  negligence  and  contributory  negli- 
gence are  not  different  in  this  respect  from 
other  issues  of  fact  between  litigants.  The 
rule  Is  that  all  Issues  of  fact  in  law  cases 
are  for  the  jury.  Yet  the  rule  is  no  less 
familiar  and  no  less  generally  recognized 
that,  where  there  is  a  total  failure  of  evi- 
dence on  the  part  of  the  plaintiff  to  estab- 
lish bis  case  or  full  establishment  of  a  com- 
plete defense  by  plaintiff's  evidence,  there  la 
no  longer  an  issue  of  fact  and  It  becomes 
the  duty  of  the  court  to  adjudicate  the  mat- 
ter as  on  issue  of  law  by  granting  a  nonsuit 
or  directing  a  verdict  or  ordering  a  new 
trial.  To  illustrate :  If  A.  sues  B.  on  a  coq- 
tract  for  the  payment  of  money  and  makes 
proof  of  existence  of  the  obligation,  but  In- 
troduces evldmice  which  admits  of  no  other 
Inference  than  that  the  obligation  had  been 
discharged,  could  the  proposition  be  enter- 
tained for  a  moment  that  the  court  would  not 
have  the  power  to  dispose  of  tbe  cause  by 
nonsuit  Just  as  If  the  plaintiff  had  failed 
completely  to  offer  evidence  tending  to  prove 
that  an  obligation  ever  existed?  In  Hutch- 
ison V.  Noland,  1  Hill,  222,  the  court  says: 
"The  general  rule  certainly  is  that  the  plain- 
tiff Is  not  to  be  nonsuited  on  what  constitutes 
the  defendant's  defense,  but  the  rule  applies 
only  where  the  decision  goes  on  the  defend- 
ant's evidence.  In  such  case  the  Jury  alone 
can  decide.  But,  If  the  defendant's  defense 
be  established  by  the  plaintiff's  witness,  then 
the  objection  does  not  apply."  Pool  v.  Rail- 
road Co.,  23  S.  C.  289;  Slater  v.  Railroad 
Co.,  29  8.  C.  100,  6  8.  E.  930.  The  principle 
Is  the  same  in  issues  of  negligence.  This 
court  has  never  hesitated  to  hold  a  non- 
suit proper  where  the  plaintiff  failed  com- 
pletely to  offer  evidence  tending  to  prove 
negligence  as  a  proximate  cause  of  alleged 
injury.  Carrier  v.  Dorrance,  19  8.  C.  32; 
Hale  V.  Railway  Co.,  34  S.  C.  292,  13  S.  E. 
537;  Glenn  v.  Railroad  Co.,  21  S.  C.  470; 
Davis  V.  Railroad  Co.,  21  8.  C.  103;  Pick- 
ens V.  Railroad  Co.,  54  8.  C.  509,  32  8. 
E.  567.  In  Hooper  v.  Railroad  Co.,  21  S. 
C.  548,1  this  language  is  quoted  with  ap- 
proval: "The  Judge  has  to  say  whether 
any  facts  have  been  established  by  evidence 
from  which  negligence  may  be  reasonably 
Inferred;    the  jurors  have  to^^ay  whether, 
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from  these  facts,  when  submitted  to  them, 
negligence  ought  to  be  inferred.  The  rele- 
vancy of  evidence,  and  whether  any  exists 
which  tends  to  prove,  or  is  capable  of  prov- 
ing, negligence,  is  for  the  court." 

We  can  see  no  possible  ground  on  which 
the  power  and  duty  of  the  court  to  grant 
a  nonsuit  can  be  distinguished  and  denied 
where  plaintiff  proves  the  negligence  of  the 
defendant  as  a  proximate  cause  and  at  the 
same  time  makes  good  the  defense  of  con- 
tributory negligence  by  Introducing  evidence 
which  admits  of  no  other  Inference  than  that 
his  own  negligence  contributed  to  the  injury 
as  a  proximate  cause.  It  is  true  in  Carter  v. 
Railroad  C!o.,  19  S.  C.  24,  45  Am.  Rep.  754, 
the  circuit  court  was  held  to  be  without  pow- 
er to  grant  a  nonsuit  on  proof  by  plaintiff  of 
contributory  negligence,  and  the  authority  of 
this  case  is  recognized  in  Darwin  v.  Railroad 
Ck).,  23  S.  C.  537,  65  Am.  Rep.  32;  Petrle  v. 
Railroad  C!o.,  20  8.  C.  322,  7  S.  E.  515;  Carter 
V.  Oil  Co.,  34  S.  0.  215,  13  S.  E.  419,  27  Am. 
St  Rep.  815;  Whaley  v.  Bartlett,  42  S.  O. 
468,  20  S.  B.  746;  Hankinson  v.  Railroad  Co., 
41  S.  C.  19,  19  S.  B.  206.  A  careful  review 
of  these  cases  suggests  that  the  leading  idea 
in  the  mind  of  the  court  was  that  the  court 
could  not  under  the  Constitution  hold  a  par^ 
ticular  act  or  omission,  such  for  instance  as 
a  failure  to  look  and  listen,  to  be  under  all 
circumstances  proof  of  contributory  negli- 
gence as  a  matter  of  law.  Be  that  as  it  may, 
in  the  subsequent  case  of  Jarrell  v.  Railroad 
Co.,  58  8.  C.  495,  36  S.  E.  912,  the  court  states 
the  rule,  applying  the  well-recognized  general 
principles  to  contributory  negligence:  "We 
may  also  gay  that,  while  contributory  negli- 
gence Is  ordinarily  a  matter  of  defense,  yet 
if  the  complaint  shows  contributory  negli- 
gence by  pialntlfF,  that  would  render  the  com- 
plaint demurrable  for  insufficiency,  since  it 
contained  allegations  that  would  defeat  the 
cause  of  action  alleged,  or  prevent  a  recovery 
thereon."  This  case  has  been  cited  and  ap- 
proved in  Elklns  v.  Railway  Co.,  64  S.  C.  561, 
43  8.  B.  19;  Creech  v.  Railway,  66  S.  C.  533, 
45  8.  E.  86;  Hunter  v.  Railway  Co.,  72  8.  O. 
KJ7,  51  8.  B.  860.  110  Am.  St  Rep.  605.  The 
question  in  the  Jarrell  Case  arose  on  a  de- 
murrer, but  on  this  point  there  is  no  ground 
for  distinction  between  a  demurrer  and  a  mo- 
tion for  a  nonsuit  It  would  not  only  be  il- 
logical, but  Inconceivable  in  any  system  of 
Jurisprudence  that  a  court-  should  have  power 
to  dismiss  an  action  on  the  grounds  that 
plaintiff  has  stated  no  cause  of  action,  or 
stating  it  had  also  stated  as  a  verity  and  a 
complete  defense  to  it  assuming  all  bis  alle- 
gations of  fact  to  be  true,  and  yet  should  be 
without  power  on  proof  of  the  truth  of  the 
same  allegations  to  adjudge  as  a  matter  of 
law  that  proof  by  the  plaintiff  of  the  facts 
alleged  constituted  a  complete  defense  to  his 
actions.  Cases  in  other  Jurisdictions  laying 
down  the  principles  which  we  have  stated 
will  be  found  collected  in  Shearman  and  Red- 
fleld  on  Negligence,  {  114.    There  is  no  dif- 


ference in  the  application  of  the  rule  to  the 
plaintiff  and  the  defendant  If  the  defend- 
ant makes  out  the  plaintiff's  cause  of  action 
either  in  contract  or  tort  by  evidence  which 
admits  of  no  other  inference  than  that  the 
plaintiff  is  entitled  to  recover,  it  is  the  duty 
of  the  court  to  direct  a  verdict  for  the  plain- 
tiff, leaving  it  to  the  Jury  if  the  damages  are 
unliquidated  to  fix  the  amount  only.  This  is 
the  principle  applied  to  waiver  in  Hollings  v. 
Bankers,  63  8.  C.  193,  41  8.  B.  90.  There  are 
strong  reasons  for  the  great  caution  which 
this  court  has  always  exercised  in  the  use  of 
its  power  to  reverse  a  Judgment  of  the  circuit 
court  refusing  a  nonsuit  or  a  new  trial,  or 
the  direction  of  a  verdict  on  the  ground  that 
the  evidence  admits  no  other,  inference  than 
that  there  has  been  a  complete  failure  of 
proof  to  make  out  the  plaintiff's  alleged  cause 
of  action,  or  that  there  had  been  complete 
proof  by  the-  plaintiff  of  a  defense  set  up  in 
the  answer.  But  the  court  may  not  avoid 
the  responsibility  when  a  case  like  this  arises 
calling  for  the  exercise  of  this  power.  Juries 
try  Issues  of  fact  When  the  evidence  makes 
no  issue  of  fact,  it  Is  the  duty  of  the  court 
to  announce  the  conclusion  of  law  whidx  the 
evidence  requires. 

5.  Another  ground  on  which  responsibility 
for  the  injury  was  imputed  to  the  defendant 
was  set  out  in  the  twelfth  paragraph  of  the 
complaint:  "That  the  said  duties  and  work 
assigned  to  the  plaintiff  on  the  occasion  above 
described  were  not  those  plaintiff  was  ordi- 
narily required  to  do  in  the  scope  of  bis  em- 
ployment as  a  flagman,  but  were  unusual 
and  outside  of  the  ordinary  duties  of  his  em- 
ployment, which,  on  the  occasion  in  question, 
he  was  required  to  perform  by  the  said  de- 
fendant" The  plaintiff  testified  he  contract- 
ed to  work  as  a  flagman,  his  ordinary  duties 
being  to  protect  the  rear  of  the  train,  to  see 
that  the  lanterns  and  flags  were  placed,  and 
the  torpedoes  and  fusees  were  kept  and  used 
when  needed,  and  to  keep  the  cab  clean ;  but 
he  also  testified  that,  when  he  was  employed, 
he  was  charged  by  the  train  master  to  obey 
the  conductor  or  the  engineer,  and  he  regard- 
ed it  within  the  scope  of  his  employment  to 
perform  other  labor,  such  as  unloading  freight 
and  uncoupling  cars,  when  so  directed  by  the 
conductor.  It  is  clear  from  the  evidence  that 
in  uncoupling  cars  the  plaintiff  was  not  act- 
ing within  the  scope  of  the  duties  be  had  con- 
tracted to  perform  without  directions  from 
the  conductor,  but  it  is  also  clear  he  was 
acting  within  the  scope  of  duties  he  had  un- 
dertaken when  directed  by  the  conductor  to 
perform  them.  The  general  rule  is  well  es- 
tablished that  the  servant  does  not  take  up- 
on himself  risks  which  be  would  not  reason- 
ably expect  to  encounter  because  not  within 
the  scope  of  bis  contract  of  hiring.  Bat  In 
order  for  this  rule  to  be  avaiiabie.  It  must  be 
shown  tliat  the  servant  was  transferred  to  es- 
sentially new  duties  and  that  the  order  under 
which  be  acted  was  negligent.  This  is  the 
view  presented  in  Labatt  oa^aster  and  Serv- 
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aots,  fi  465-4C8,  and  It  will  be  found  very 
difficult  to  state  a  more  accurate  test,  for 
from  the  nature  of  the  subject  each  case 
must  be  decided  on  Its  own  facts,  whether 
tbe  serrice  required  was  essentially  new  and 
wbetber  tbe  order  given  was  negligent  are 
ordinarily  questions  of  fact  to  be  decided  by 
tbe  Jury.  But  there  are  cases,  and  we  think 
this  is  one  of  them,  where  It  cannot  be  said 
tbere  was  any  testimony  upon  which  a  find- 
ing conld  rest  that  the  duty  of  uncoupling  a 
car  was  essentially  new  and  not  within  the 
capacity  of  the  plaintiff  and  not  contemplat- 
ed by  his  employment  The  plaintiff  bad 
been  employed  on  the  freight  train  about 
tliree  months  and  for  some  time  before  had 
been  on  the  railroad  bridge  force;  and  bis 
testimony  already  quoted  shows  that  he  had 
fnll  knowledge  of  tbe  purpose  for  which  the 
lever  was  provided  and  that  he  used  It  In  a 
way  not  contemplated  by  tbe  company  In 
piadng  it  or  by  the  conductor  in  giving  his 
Older,  and  the  great  and  necessary  danger 
of  the  method  of  use  adopted  by  tbe  plaintiff 
conld  not  fail  to  be  obvious  to  any  reasonable 
man. 

The  conclusion  is  irresistible  that  tbe 
plaintiff's  injury  was  due,  not  solely  to  bis 
own  negligence,  certainly  to  bis  contribu- 
tory negligence,  in  talcing  unnecessary  haz- 
ards to  carry  out  the  order  of  the  conductor. 

We  do  not  deem  it  necessary  to  refer 
separately  to  the  errors  alleged  In  the  charge 
and  in  tbe  admission  of  the  testimony,  as  tbe 
foregoing  discussion  practically  disposes  of 
all  tbe  material  questions  made  In  tbe  case 
which  arose  either  on  the  motion  for  n(m- 
(nit  or  for  a  new  trial. 

It  is  tbe  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed 
and  tbe  case  remanded  to  that  court  for  a 
new  trial. 

OABT,  A.  J.  (dissenting).  While  there  was 
testimony  tending  to  show  that  tbe  plaintiff 
was  negligent,  it  likewise  tended  to  prove 
negligence  on  tbe  part  of  the  defendant  in 
several  particulars.  The  testimony  was  sus- 
ceptible of  more  tban  one  inference.  There- 
fore it  cannot  be  said  that  the  negligence  of 
the  plaintiff  was  the  proximate  cause  of  his 
injury,  and  the  inference  to  be  drawn  from 
the  testimony  was  properly  submitted  to  the 
Jniy,  especially  who)  it  appeared  that  the 
plaintiff  did  not  have  time  for  deliberation 
in  executing  tlie  order  to  uncouple  the  cars. 
Bat  there  is  even  a  stronger  reason  why 
the  qnestlon  of  contributory  negligence  on  the 
part  of  the  plaintiff  was  properly  submitted  to 
tbe  Jury.  This  was  an  Interstate  commerce 
train,  and  the  construction  of  the  statute 
mentioned  in  the  complaint  involves  a  fed- 
eral question.  In  which  case  this  court  Is 
bound  to  follow  tbe  decisions  of  the  United 
fitates  Supreme  Court  There  is  no  differ- 
ence in  principle  between  the  present  case 
and  that  of  Bcblemmer  v.  Railroad,  27  Sup. 
ft-  407,1  from  which  we  quote  at  length,  as 
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it  is  decisive  of  tbe  question  under  consider- 
ation. The  facts  in  that  case  were  as  fol- 
lows: "This  is  an  action  for  tlie  death  of 
tbe  plaintiff's  Intestate,  Adam  M.  Schlem- 
mer,  while  trying  to  couple  a  shovel  car  to 
a  caboose.  A  nonsuit  was  directed  at  the 
trial  and  the  direction  was  sustained  by  tbe 
Supreme  Court  of  the  state.  The  shovel  car 
was  part  of  a  train  on  ita  way  through 
Pennsylvania  from  a  point  in  New  York, 
and  it  was  not  equipped  with  an  automatic 
coupler,  in  accordance  witbe  the  act  of 
March  2,  1893,  c.  196,  t  2,  27  Stat.  531  [U. 
S.  Comp.  St  1901,  p.  3174].  Instead  of  such 
a  coupler,  it  bad  an  iron  drawbar  fastened 
underneath  the  car  by  a  pin,  and  projecting 
about  a  foot  beyond  the  car.  This  drawbar 
weighed  about  80  pounds,  and  its  free  end 
played  up  and  down.  On  this  end  was  an 
eye,  and  the  coupling  had  to  be  done  by  lift- 
ing the  free  end'  possibly  a  foot,  so  that  it 
should  enter  a  slot  in  an  automatic  coupler 
on  tbe  caboose,  and  allow  a  pin  to  drop 
through  tbe  eye.  Owing  to  the  absence  of 
buffers  on  tbe  shovel  car,  and  to  Its  being 
so  high  that  It  would  pass  over  those  on  the 
caboose,  the  car  and  caboose  would  crush 
any  one  between  them  if  they  came  together, 
and  tbe  coupling  failed  to  be  made.  Bcblem- 
mer was  ordered  to  make  the  coupling  as  the 
train  was  slowly  approaching  the  caboose. 
To  do  so  he  had  to  get  between  the  cars, 
keeping  below  the  level  of  the  bottom  of  tbe 
shovel  car.  It  was  dusk,  and  in  endeavoring 
to  ol>ey  the  order  and  to  guide  the  drawbar 
he  rose  a  very  little  too  high,  and,  as  he  fail- 
ed to  hit  the  slot  the  top  of  his  head  was 
crushed."  In  reversing  the  decision  of  the 
state  court  the  United  States  Supreme  Court 
used  this  language:  "It  is  enacted  by  sec- 
tion 8  of  the  act  that  any  employ^  injured 
by  any  car  in  use,  contrary  to  tbe  provision! 
of  the  act,  shall  be  deemed  to  have  assumed 
the  risk  thereby  occasioned,  although  con- 
tinuing in  tbe  employment  of  the  carrier 
after  the  unlawful  use  had  been  brought 
to  his  knowledge.  An  early,  if  not  the  earl- 
iest application  of  the  phrase  'assumption  of 
risk'  was  the  establishment  of  tbe  exception 
to  tbe  liability  of  a  master,  for  the  negli- 
gence of  his  servant,  when  the  person  In- 
jured was  a  fellow  servant  of  the  negligent 
man.  Whether  an  actual  assumption  by 
contract  was  supposed  on  grounds  of  eco- 
nomic theory,  or  the  assumption  was  Imputed 
because  of  a  conception  of  Justice  and  con- 
venience, does  not  matter  for  the  present 
purpose.  Both  reasons  are  suggested  in  the 
well-luiown  case  of  Farwell  v.  Boston  ft  W. 
R.  Corp.,  4  Mete.  49.  67,  68,  38  Am.  Dec.  339. 
But  at  the  present  time  the  motion  Is  not  con- 
fined to  risks  of  such  negligence.  It  is  ex- 
tended, as  In  this  statute  it  plainly  is  ex- 
tended, to  dangerous  conditions,  as  of  ma- 
chinery, premises,  and  the  like,  which  the 
injured  party  understood  and  appreciated, 
wlien  he  submitted  his 
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this  class  of  caues  the  risk  Is  said  to  be 
assumed,  because  a  person  who  frankly  and 
voluntarily  encounters  It  has  only  himself 
to  thajik  If  harm  comes  on  a  general  prin- 
ciple of  law.  Probably  the  modiflcatlon  of 
this  general  principle  by  acme  judicial  de- 
cisions and  by  statutes  like  section  8  is  due 
to  an  opinion  that  men  who  work  with  their 
hands  have  not  always  the  freedom  and 
equality  of  position  assumed  by  the  doctrine 
of  lalssez  falre  to  exist  Assumption  of  risk 
In  a  broad  sense  obviously  shades  Into  neg- 
ligence, as  commonly  understood.  Negli- 
gence consists  in  conduct  which  common  ex- 
perience, or  the  special  knowledge  of  the 
actor,  shows  to  be  so  likely  to  produce  the 
result  complained  of,  under  the  circumstan- 
ces known  to  the  actor,  that  he  is  held 
answerable  for  that  result,  although  it  was 
not  certain,  intended,  or  foreseen.  He  is 
held  to  assume  the  risk  upon  the  same 
ground.  Choctaw,  O.  &  6.  R.  Co.  v.  Mc- 
Dade,  191  U.  S.  C4,  CS.  24  Sup.  Ct.  24.  48  h. 
Bd.  06.  Apart  from  the  notion  of  contract, 
rather  shadowy  as  applied  to  this  broad 
form  of  the  latter  conception,  the  practical 
difference  of  the  two  ideas  is  in  the  degree 
of  their  proximity  to  the  particular  harm. 
The  preliminary  conduct  of  getting  into  the 
dangerous  employment  or  relation  Is  said  to 
be  accompanied  by  assumption  of  the  risk. 
The  act  more  Immediately  leading  to  a  spe- 
cific accident  is  called  negligent  But  the 
dlfterence  between  the  two  is  one  of  de- 
gree rather  than  of  kind;  and  when  a  stat- 
ute exonerates  a  servant  from  the  former. 
If  at  the  same  time  It  leaves  the  defense  of 
contributory  negligence  still  open  to  the  mas- 
ter (a  matter  upon  which  we  express  no  opin- 
ion), then,  unless  great  care  be  taken,  the 
servant's  rights  will  be  sacrificed  by  simply 
charging  him  with  assumption  of  the  risk 
under  another  name.  Especially  Is  this  true 
In  Pennsylvania,  where  some  cases,  at  least, 
seem  to  have  treated  assumption  of  risk  and 
negligence  as  convertible  terms..  Patterson 
T.  Pittsburg  &  O.  R.  Co.,  76  Pa.  389,  18  Am. 
Rep.  412.  We  cannot  help  thinking  that  this 
has  happened  In  the  present  case,  as  well  as 
that  the  ruling  upon  Scblemmer's  negligence, 
was  so  Involved  with  and  dependent  upon 
erroneous  views  of  the  statute  that  if  the 
judgment  stood  the  statute  would  sufCer  a 
wound."  This  decision  shows  that  the  Unit- 
ed States  Supreme  Court  regards  as  "shad- 
owy" the  distinction  between  the  assump- 
tion of  risk,  and  contributory  negligence, 
and  that  it  will  not  allow  the  provisions  of 
the  statute  to  be  abrogated  by  a  mere  change 
of  name,  in  the  designation  of  the  defense. 
But,  even  If  these  defenses  must  be  regarded 
as  distinct  the  same  result  should  follow  in 
this  case.  In  critically  reviewing  the  case 
of  Scblemmer  v.  Railroad,  supra,  the  Central 
Law  Journal  (May  8,  1907)  thus  clearly 
points  ont  the  distinction  generally  recogniz- 
ed,  between  assumption   of  risk   and  con- 


tributory negligence:  "One  has  to  d9  wltb 
the  contract  between  master  and  servant  the 
other  with  the  latter**  own  deliberate  act  and 
judgment  independent  of  any  contract  re- 
quirement of  tbe  master.  If  a  master  tells 
a  -servant  to  do  such  and  such  a  thing;  and 
tbe  servant  sees  the  danger,  or  knows  tbe  de- 
fects of  the  appliances  used,  and  the  liabllitr 
be  is  Incurring,  his  undertaking  to  comply 
with  his  master's  wishes  Is  an  assumption  of 
the  risks  Involved.  It  may  be  negligence  on 
bis  part  to  do  what  he  Is  doing,  but  it  Is 
negligence  assumed  by  contract  with  his 
master,  and  of  which  his  master  has  or 
ought  to  hare  knowledge.  On  the  other 
hand,  where  a  servant  In  tbe  course  of  his 
employment  does  an  act  not  demanded  or 
called  for  by  his  master,  and  especially 
against  tbe  doing  of  which  be  Is  warned,  and 
such  act  Is  clearly  an  act  of  negligence,  the 
commission  of  such  an  act  on  bis  part 
amounts  to  contributory  negligence,  and  Is 
effective  as  a  complete  defense  to  a  defend- 
ant in  an  action  for  damages." 

Tested  even  by  this  distinction,  tbe  ques- 
tion whether  the  plalntUf  assumed  the  risk, 
or  was  guilty  of  contributory  negligence, 
was.  In  this  case,  proper  for  tbe  Jxuj.  For 
these  reasons  I  dissent 


ROSB  T.  8TATB.  (No.  247.) 

ROSE  CO.  T.  STATE.  (No.  24a) 

(Court  of  Appeals  of  Georgia.    April  11,  1907.) 

1.  INTOXICATIRO    LiqnORS— lUJEOAI,   Baxe. 

Section  428  of  the  Penal  Code  of  1895,  as 
amended  by  the  act  of  1897  (Acts  1897,  p.  39), 
is  by  its  terms  made  applicable  only  in  those 
counties,  cities,  or  other  localities  where  the  sale 
of  spirituous,  malt,  or  intoxicating  liquors  "Is 
prohibited  by  law,  high  license,  or  otherwise." 

2.  Same. 

The  sale  of  liquor  Is  not  "prohibited  by 
law,  high  license,  or  otherwise,"  in  Bartow  coun- 
ty. Therefore,  an  indictment  In  that  county 
for  an  alleged  violation  of  the  said  section  as 
amended  was  invalid,  and  a  conviction  thereon 
was  contrary  to  law,  and  moat  be  set  aside. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Bartow  Coun- 
ty; Fite,  Judge. 

Randolph  Rose  and  the  R.  M.  Rose  Com- 
pany were  convicted  of  an  illegal  sale  of  liq- 
uors, and  bring  error.    Reversed. 

Rosser  A  Brandon,  Ben.  J.  Conyers,  and 
Neel  &  Peeples,  for  plaintlfFs  in  error.  Sam. 
P.  Maddox,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.  In  tbe  superior  court  of 
Bartow  county  an  indictment  was  returned 
against  Randolph  Rose,  W.  F.  Baker,  and 
R.  M.  Rose  Company.  The  Indictment  con- 
tained two  counts.  The  first  charged  a  vio- 
lation of  section  431  of  the  Penal  Code  of 
1895.  The  second  charged  a  violation  of  sec- 
tion 428  of  the  Penal  Code  of  1896,  as  amend- 
ed by  the  act  of  1897  (Acts  1897,  p.  39).  The 
defendants  Randolph  Rose  and  R^  Bf.  Rose 
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Company  Interposed  a  demurrer  to  the  sec- 
ond count,  on  the  ground  that  It  "does  not  al- 
lege •  crime  under  the  laws  of  this  state, 
tbere  being  no  law  of  force  prohibiting,  by 
high  license  or  otherwise,  the  sale  of  liquors 
la  Bartow  county."  The  court  overruled  the 
demurrer,  and  the  defendants  excepted  to 
that  Jodgment.  The  court  Instructed  the  Jury 
that  there  was  no  evidence  that  any  spirltu- 
ODB,  malt  or  intoxicating  liquors  had  been 
sold  in  Bartow  county,  and  directed  a  ver- 
dict for  the  defendants  on  the  first  count  In 
the  indictment.  The  defendants  were  con- 
victed on  the  second  count  of  the  indictment, 
and  their  motion  for  a  new  trial  was  over> 
ruled. 

Tbe  controlling   Question  In   this   case   is 
made  by  the  demurrer  to  the  second  count 
of  the  indictment.     This   count,   as   before 
stated,  charged  the  defendants  with  a  viola- 
tion of  section  428  of  the  Penal  Code  of 
VS9o,  as  amended  by  the  act  of  1807.    Tbe 
offense  Is  set  forth  in  the  language  of  the 
statute;  It  being  alleged  that  W.  F.  Baker, 
Randolph  Bose,  and  R.  M.  Rose  Company,  In 
Bartow  county  on  the  Ist  day  of  January, 
1907,  did  "sell,  contract  to  sell,  take  orders 
for,  and  solicit,  personally  and  by  agent,  the 
sale  of  spirituous,   malt,   and   Intoxicating 
liquors  in  said  county  of  Bartow,  where  the 
sale  of  sucb  liquors  is  prohibited  by  law, 
high  license,  or  otherwise,  said  R.  M.  Rose 
Company  being  then  and  there  a  corporation 
doing  business  in  this  state,  and  said  offense 
then  and  there  having  been  committed  with- 
in tbe  corporate  limits'  of  the  city  of  Carters- 
vllle,  in  tbe  said  county  of  Bartow."    Was 
the  sale  of  spirituous,  malt,  or  intoxicating 
liquors  prohibited   by  law,  high  license,  or 
otherwise,    in   Bartow  county   at   tbe   time 
when   the   offense    charged  was   alleged   to 
have  been  committed?    If  sucb  sale  was  not 
prohibited  in  that  county,  it  follows  that  the 
conviction,  whatever  may  have  been  the  facts 
in  tbe  case,  was  tmlawful,  and  must  be  set 
aside.    By  its  express  terms,  section  428  of 
the  Penal  Code  of  1895,  before  and  since  tbe 
amendatory  act  of  1897,  makes  it  an  offense, 
personally  or  by  agent,  to  sell,  contract  to 
sell,  take  orders  for,  and  solicit  the  sale  of 
iplritoous,  malt,  or  Intoxicating  liquors,  only 
in  those  counties  In  this  state  where  the  sale 
of  such  liquors  Is  prohibited  by  law.    Jus- 
tice Cobb,  In  the  case  of  Barker  v.  State,  117 
Ga.  433,  43  8.  E.  746,  gives  the  legislative  In- 
tent In  the  enactment  of  section  428  as  fol- 
lows:   "The  manifest  purpose  of  this  law  is 
to  prevent  the  sale  of  intoxicating  liquors  in 
a  prohibition  county,  town,  or  district"    See, 
In  the  same  connection,  Loeb  v.  State,  115 
6a.  241,  41  S.  B.  575  (2).    The  Supreme  Court 
In  Strauss  t.  Mayor  of  Waycross,  97  Oa.  476, 
25  S.  E.  329,  says:    "Prior  to  tbe  passage  of 
tbe  act  of  Vecembet  18,  1893  [now  section 
428  of  tlie  Penal  Code  of  1895],  soliciting 
orders  for  tbe  sale  of  spirituous,  maU,  or 
other  intoxicating  liquors,  in  any  'prohibi- 


tion' county  in  this  state  was  not  indictable 
under  any  criminal  statute  of  Oeorgia,  but 
was  for  the  first  time  made  a  state  oGTense  by 
the  passage  of  that  act"  Section  428  of  the 
Penal  Code  of  1895  was  amended  by  the  act 
of  1897,  by  Inserting  after  the  word  "sell," 
in  the  second  line,  the  words  "contract  to 
sell,  take  orders  for."  It  is  clear  that  the 
Legislature  of  1897  thought  that  this  sec- 
tion applied  only  to  those  counties  wherein 
tbe  sale  of  liquor  was  then  prohibited  by 
law;  for  the  caption  of  tbe  amendatory  act 
expressly  restricted  its  application  to  "where 
the  sale  [of  such  liquors]  is  now  prohibited 
by  law."  In  the  case  of  Williams  v.  State, 
107  Ga.  694,  33  S.  B.  642,  the  Supreme  Court 
holds  that  "the  purpose  of  the  act  [section 
428  of  the  Penal  Code  of  1895,  as  amended 
by  the  act  of  December  9,  1897]  is  to  pre- 
vent whisky  dealers  from  selling  or  con- 
tracting to  sell,  taking  orders  for,  or  solicit- 
ing, personally  or  by  agent  tbe  sale  of  In- 
toxicating liquors  in  a  'dry'  county,  town, 
or  district"  The  use  of  the  word  "dry" 
was  intended  to  designate  those  counties 
where  tbe  sale  of  liquors  is  prohibited  by  law. 
It  is  unnecessary  to  multiply  authorities  on 
this  point  for  it  cannot  be  doubted  that  the 
plain,  manifest  purpose  of  section  428,  as 
cunended,  was  to  protect  from  the  liquor 
traffic  those  counties  wherein  the  sale  of 
liquors  was  prohibited  by  law,  and  that  this 
section  is  applicable  only  in  those  counties 
where  the  sale  is  prohibited.  It  therefore 
follows  that  if  there  was  no  valid  law  which 
prohibited  the  sale  of  spirituous,  malt  and 
Intoxicating  liquors  in  the  county  of  Bartow 
at  the  time  when  the  alleged  offense  was 
committed,  there  could  have  been  no  viola- 
tion of  section  428,  as  amended  by  the  act  of 
1897,  in  that  county;  and  an  indictment 
based  on  that  statute  was  invalid. 

So  the  question  recurs,  was  the  sale  of 
spirituous,  malt  and  intoxicating  liquors 
prohibited  by  law,  high  license,  or  otherwise. 
In  Bartow  county  on  January  1,  1907,  or  at 
any  time  prior  to  that  date,  vTlthin  the  stat- 
ute of  limitations?  Let  us  review  the  legis- 
lation on  the  subject  of  the  liquor  question, 
as  applicable  to  Bartow  county.  On  Febru- 
ary 26,  1876  (Acts  1875,  p.  338),  a  local  act 
was  passed,  ];>ermittlng  an  election  in  Bar- 
tow county  to  determine  the  question  "wheth- 
er or  not  spirituous,  vinous,  or  malt  liquors 
shall  be  sold,  bartered,  or  in  any  way  dis- 
posed of  for  a  valuable  consideration,  in 
quantities  less  than  one  gallon."  No  election 
was  ever  held  under  this  act  and  it  never 
became  operative.  On  February  21,  1876 
(Acts  1876,  p.  328),  this  act  of  1876  was 
amended,  but  there  was  no  election  under 
the  act  as  amended,  and  It  never  became  ef- 
fective. On  December  2,  1884,  a  local  act 
was  passed  entitled  "An  act  to  submit  to  the 
qualified  voters  of  Bartow  county  the  ques- 
tion of  the  sale  and  furnishing  of  intoxicat- 
ing, alcoholic,  spirituous,  vinous,  or  malt  liq- 
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aors  in  said  connty,  and  to  prohibit  the  same 
from  being  sold  or  furnished  utter  said  elec- 
tion, If  a  majority  of  those  voting  shall  so 
determine,  and  to  provide  penalties  for  such 
Bale  and  furnishing,  and  for  other  purposes." 
This  act  was  amended  October  7,  1885,  for- 
bidding the  sale  of  domestic  wines  at  public 
places,  and  in  quantities  less  than  one  quart. 
Acts  of  1884-85,  p.  541.  .Vn  election  was 
held  under  this  act,  and  it  received  the  num- 
ber of  votes  necessary  for  Its  adoption,  and 
became  operative.  On  November  6,  1901,  the 
Supreme  Court,  in  the  case  of  Griffin  v. 
Bares,  114  Ga.  05,  39  S.  B.  913,  following  the 
principle  ruled  in  Papworth  v.  State.  103  Ga. 
30,  31  S.  E.  402,  and  Bubse<iuent  cases,  de- 
clared that  the  special  local  net  of  1884  for 
Bartow  county  was  in  conflict  with  the  gen- 
eral domestic  wine  act  of  February  27, 
1887,  and  was  violative  of  that  clause  of  the 
Constitution  which  prohibits  special  legis- 
lation in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law.  It 
was  further  decided  In  the  same  case  that 
the  general  statute  making  It  an  offense  to 
retail  or  sell  intoxicating  liquor  without  li- 
cense was  operative  in  Bartow  county.  Since 
the  decision  of  the  Supreme  Court  declaring 
the  special  local  act  of  1884-83  unconstitu- 
tional, this  general  law  is  the  only  one  that 
has  been  of  force  in  Bartow  county.  This 
law  does  not  prohibit  the  sale  of  liquor.  It 
permits  the  sale  under  a  license  granted  by 
the  proper  county  authorities.  This  Is  a 
regulation,  and  not  a  prohibition. 

It  seems  perfectly  clear  to  us  that  it  would 
be  a  legal  paradox  and  a  logical  absurdity  to 
bold  that  section  431  of  the  Penal  Code  of 
1895,  which  regulates,  and  section  428,  which 
prohibits,  can  be  effective  and  operative  at 
the  same  time  in  the  same  county  or  locality. 
We  do  not  understand  the  able  Solicitor 
General  to  combat  the  correctness  of  this 
position.  He  claims,  on  the  contrary,  that 
section  428  does  apply  In  Bartow  county, 
because  In  that  county  the  sale  of  liquor  is 
prohibited  by  law.  He  admits  that  such  sale 
is  not  prohibited  by  high  license,  for  high 
license  does  not  necessarily  prohibit  Nei- 
ther does  he  claim  that  there  Is  in  that  coun- 
ty any  special  prohibition  law,  or  that  the 
people  of  the  county  have  prohibited  the  sale 
under  the  provisions  of  the  general  local  op- 
tion law.  He  supports  his  contention  that 
the  sale  Is  prohibited  in  Bartow  county  by 
the  word  "otherwise,"  used  In  the  act  of 
1897,  "prohibited  by  law,  high  license,  or 
otherwise."  He  contends  that  the  act  of 
1874  (Acts  1874,  p.  330),  creating  the  board 
of  county  commissioners  for  Bartow  county, 
gives  them  exclusive  Jurisdiction  to  issue . 
licenses  for  the  sale  of  spirituous  liquors  in 
that  county ;  that,  having  exclusive  Jurisdic- 
tion, the  commissioners  can  refuse  or  grant 
licenses  at  their  election ;  and  that  the  fact 
that  no  license  has  been  granted  shows  that 
the  policy  of  the  county  Is  not  to  legalize  the 
sale  of  liquors,  and  therefore  the  sale  of 


spirituous  liquors  in  that  county  Is  "other- 
wise prohibited  by  law,"  the  "otherwise  pro- 
hibited by  law"  consisting  In  the  fact  that 
the  county  commissioners  have  not  granted  a 
license  to  sell  In  the  county.  The  syllogism 
of  the  Solicitor  General  proceeds  In  this 
wise:  Exclusive  Jurisdiction  is  given  to  the 
county  commissioners  of  Bartow  county  to 
grant  or  to  refuse  licenses  for  the  sale  of 
spirituous  liquors  In  that  county.  They  have 
not  granted  a  license.  Therefore  the  sale 
of  liquor  Is  prohibited  by  law.  The  conclu- 
sion is  a  palpable  non  sequltur  from  the 
premise.  There  may  be  many  reasons  for  not 
having  Issued  a  license.  No  one  may  have 
applied,  or  no  one  acceptable  to  the  commis- 
sioners may  have  applied.  QuestlcAs  of  pol- 
icy or  expediency  may  have  Induced  the  com- 
missioners to  refuse  those  who  applied.  But 
the  power  to  license  existed,  and  this  pre- 
cluded the  possibility  of  prDhibltlon.  Tbe 
commissioners  were  not  autliorized  by  law 
.to  prohibit  tbe  sale  of  spirituous  liquors,  but 
only  to  regulate  the  sale  thereof.  Regula- 
tion is  absolutely  contradictory  of  prohibi- 
tion. The  former  can  never  exist  where  the 
latter  prevails,  or  vice  versa.  Even  regula- 
tion that  places  the  license  so  high  that  It 
amounts  to  practical  prohibition  does  not, 
as  a  matter  of  law,  prohibit  Glover  v.  State, 
120  Ga.  594,  55  S.  E.  592.  According  to  tbe 
Supreme  Court  in  GriflSn  v.  Eaves,  supra, 
the  only  penal  law  applicable  to  tbe  sale  of 
liquor  In  Bartow  county  Is  that  contained  In 
section  431  of  the  Penal  Code  of  1895,  and 
this  law  could  not  be  applicable  In  that  coun- 
ty If  tbe  sale  of  liquor  was  prohibited.  Tbe 
truth  of  the  proposition  is  self-evident  and 
argument  seems  superfluous. 

The  words  "otherwise  prohibited,"  telled 
on  by  tbe  state,  really  mean  nothing  In  this 
statute.  When  tbe  Legislature  used  tbe 
words  "prohibited  by  law,"  It  exhausted  the 
subject  and  the  addition  of  tbe  words  "high 
license  or  otherwise"  was  "wasteful  and  ri- 
diculous excess."  These  general  words  are 
sometimes  added  to  speciflc  enumeration  In 
statutes  out  of  abundance  of  caution,  bnt 
they  usually  mean  nothing.  Certainly  such 
words  must  be  "restricted  to  the  same  genus 
as  the  things  enumerated,"  and  the  use  of  the 
word  "otherwise,"  following  the  words  "pro- 
lilbited  by  law,"  meant  that  the  "otherwise" 
prohibition  of  the  sale  of  liquor  w^s  to  be  a 
legal  prohibition,  that  is,  prohibited  by  the 
law  of  high  license,  or  otherwise  prohibited 
by  law.  But  we  do  not  think  this  general 
word  means  anything  In  this  statute.  What- 
ever it  was  intended  to  mean,  It  could  not 
by  any  rule  of  logic  give  to  tbe  failure  of 
the  commissioners  to  grant  licenses  the  force 
and  ^ect  of  a  positive  enactment  prohibit- 
ing tbe  sale.  The  word  "prohibit"  Is  an  ac- 
tii-e,  transitive  verb.  As  defined  by  the 
Standard  Dictionary,  It  means  "to  forbid, 
especially  by  authority  or  legal  enactment;  in- 
terdict; as,  to  prohibit  liquor  selling,  or  a  per- 
son from  selling  liquor."^ The  word  "pro- 
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hlWt,"  in  Its  legal  sense,  Implies  some  legla- 
latlye  enactment  forbidding  something.  "The 
laws  ot  England,  from  the  early  Plantage- 
nets,  sternly  prohibited  the  conTeralon  of 
malt  Into  alcohol."  "Prohibition,"  In  the  Unit- 
ed States,  specifically  means  "the  forbidding 
by  leglalatlTe  enactment  of  the  manufacture 
and  Bale  of  alcoholic  liquors  for  use  as 
beverage."  Giving,  therefore,  to  the  word 
"promblted"  Its  ordinary  signification  and 
Its  technical  meaning,  as  applied  to  the  par- 
ticular subject-matter  of  the  sale  of  splritn- 
008  liquors,  it  must  involve  some  positive  act 
done  by  authority.  If  the  position  of  the 
Solicitor  General  Is  correct,  there  is  no  neces- 
sity for  any  general  prohibition  law  In  Geor- 
gia, and  the  general  local  option  law  was  an 
entirely  useless  piece  of  legislation.  All  that 
is  necessary  to  secure  prohibition  In  a  coun- 
ty is  to  elect  county  officials  who  will  arbi- 
trarily and  at  all  times  refuse  to  grant  li- 
censes. This  would  put  It  In  the  power  of 
one  or  more  county  officials  to  give  or  refuse 
prohibition  to  the  people.  This  great  ques- 
tion in  which  all  the  people  are  so  much  in- 
terested would  not  be  under  the  control  of 
positive  statute,  but  of  the  caprice  or  hones- 
ty of  a  few  individuals.  If  such  were  the 
law,  a  county  might  be  "wet"  one  day  and 
"dry"  the  next  If  the  people  of  Bartow 
county  want  the  traffic  of  spirituous  liquors 
prohibited  In  their  county,  they  must  avail 
themselves  of  the  provisions  of  the  general 
k>cal  option  law  of  the  state.  The  Supreme 
Conrt  has  repeatedly  held  that  no  special  lo- 
cal law  will  give  the  protection,  and  surely 
the  failure  to  grant  licenses  by  the  <!onunls- 
sioners  will  not  furnish  such  protection,  for, 
at  any  time,  the  commissioners  could  change 
their  minds  and  issue  licenses. 

We  conclude  that  the  sale  of  spirituous, 
malt,  or  intoxicating  liquors  was  not  pro- 
hibited by  law,  prohibited  by  high  license,  or 
prohibited  otherwise.  In  Bartow  county,  when 
the  plaintiffs  in  error  were  charged  with  a 
violation  of  section  428  of  the  Penal  Code  of 
1895,  as  amended  by  the  act  of  1897,  and  that 
the  demurrer  to  the  indictment  on  this 
gronnd  should  have  been  sustained.  Let  the 
Judgment  of  the  Superior  court,  refusing  to 
grant  a  new  trial,  be  reversed,  the  verdict 
in  both  cases  set  aside,  and  the  indictment 
quashed.  The  petition  of  the  Solicitor  Gen- 
eral to  review  the  decision  of  the  Supreme 
Conrt  In  the  case  of  Griffin  v.  Eaves,  114  6a. 
65,  39  S.  E.  913,  is  refused.  The  principle 
upon  which  that  case  was  decided  was  ap- 
proved by  the  Supreme  Court  In  several  cas- 
es before  and  since  the  decision  of  that  case. 
As  late  as  the  case  of  Glover  v.  State,  126 
6a.  607,  50  S.  B.  592,  It  was  cited  and  ap- 
proved. In  the  case  of  Edwards  v.  State, 
123  6a.  644,  SI  S.  B.  630,  the  Supreme  Court 
cites  with  approval  the  principle  of  the  Pap- 
worth  Case,  and  all  subsequent  cases  involv- 
ing the  same  question.  In  view  of  these  re- 
peated rulings  of  the  Supreme  Court,  this 
conrt  is  not  of  the  opinion  that  the  question 


is  one  of  so  much  doubt  that  It  should  be  re- 
ferred to  the  Supreme  Court  for  review. 
Judgment  reversed. 


CUNNINGHAM  v.  STATE.     (No.  167.) 
(Conrt  of  Appeals  of  6eorgia.    April  25,  1907.) 

Cbiminai.   Law  —  Rbvibw  —  DispoBmoR   or 

Cause. 

The  constitutionality  of  the  act  of  December 
20,  1898  (Acts  1898,  p.  60),  amending  section 
341  of  the  Penal  Code  of  1895,  by  inserting 
therein,  after  the  word  "any,"  and  before  the 
word  "pistol,"  the  words  "kind  of  metal  knucks," 
being  the  only  question  involved  In  this  case, 
and  the  question  having  been  certified  to  the 
Supreme  Court,  and  that  court  having  held  ad- 
versely to  the  contention  of  the  plaintiff  in  er- 
ror, and  that  said  act  is  not  unconstitutional,  an 
affirmance  of  the  judgment  of  the  trial  court, 
in  overruling  the  demurrer  baaed  upon  the  con- 
tention that  said  amendatory  act  was  unconsti- 
tutional, must  result. 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Conrt  of  Bainbrldge;  Har< 
rell,  Judge. 

Will  Cunninglum  was  convicted  of  a  mis- 
demeanor,  and   brings   error.     Affirmed. 

For  opinion  of  Supreme  Court  on  certified 
questions,  see  57  S.  B.  90. 

W.  D.  Sheffield,  for  plaintiff  In  error. 
RUSSELL,  J.    Judgment  affirmed. 


KIMBROUGH  v.  SMITH. 
(Supreme  Court  of  Georgia.    July  12,  1907.) 

Wills— GoNBTBncnoH—DKviBB  or  Lmt  Es- 
tate. 

A  devise  of  a  life  estate,  made  In  distinct 
terms  in  a  prior  item,  will  not  be  enlarged  into 
a  fee-simple  estate  by  the  general  language  of  a 
subsequent  Item,  where  the  language  and  the 
general  context  of  the  will  do  not  clearly  and 
plainly  indicate  such  to  be  the  testator's  purjKMe 
and  intent. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  1431.] 

(Syllabus  by  the  Court  ) 

Ihrror  from  Superior  Court,  Troup  Ootmty; 
R.  W.  Freeman,  Judg& 

Action  by  S.  A.  Smith,  administrator, 
against  H.  O.  Kimbrougb.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

S.  A.  Smitti,  as  administrator  de  bonis 
non  cum  testamento  annexe  of  John  A. 
Smith,  filed  his  complaint  for  land  against 
Kimbrougb,  administrator  of  Thomas  Wes- 
ley Smith,  and  the  case  was  submitted  to  the 
Judge  without  a  Jury  under  an  agreed  state- 
ment of  facta  In  accordance  with  the  terms 
ot  this  agreement  he  subsequently  rendered 
his  decision,  which  was  In  favor  of  the  plain- 
tiff, and  the  defendant  filed  the  present  bill 
of  exceptions  complaining  of  that  decision. 
The  agreed  statement  of  facts  shows  tliat 
John  A.  Smith  died  in  1880,  testate,  and  that 
bis  sons,  S.  P.  and  Thomas  Wesley,  who 
were  named  as  executors  In  the  will,  dnly 
qualified  and  administered  the  estate,  and 
were  discharged  in  1883.  The^tiiird  item  ot 
Digitized  by  VjOO' 


24 


68  SOUTHBASTERN  REFOBTBB. 


(Ga. 


the  will  is  as  follows:  "I  give  and  bequeatb 
to  my  beloved  wife,  Mary  Smitb,  and  to  my 
son  Thomas  Weeley  Smith,  Jointly,  the  fol- 
lowing lots  and  fractions  of  lots  of  land 
[being  the  land  sued  for  In  the  present  case]. 
The  lands  with  their  appurtenances,  herein 
mentioned,  are  to  be  held,  and  the  rents  or 
profits  thereof  enjoyed.  Jointly  by  them.  If 
one  dies  before  the  other,  the  suryivor  shall 
have  the  share  of  the  one  who  dies,  and  at 
the  death  of  both  said  property  shall  revert 
to  my  estate,  to  be  equally  divided  among 
my  heirs  at  law,  at  that  time  in  life;  and, 
as  the  mills  situated  on  the  lands  thus  dis- 
posed of  require  repairs,  I  give  my  wife  and 
son  Thos.  Wesley  five  hundred  dollars  for  the 
purpose  of  malting  such  repairs."  The  fourth, 
sixth,  and  seventh  items  of  the  will  make 
bequests  to  his  other  children  of  lands  there- 
in specified;  the  estate  in  each  instance  be- 
ing without  any  limitation.  Item  6  gives 
certain  land  to  his  sister  for  life,  with  re- 
mainder to  a  named  daughter.  Item  8  sets 
out  that  "in  making  the  above  and  fore- 
going bequests  it  is  distinctly  to  be  under- 
stood that  in  every  Instance  the  property  so 
bequeathed  is  to  go  to  the  legatees  mentioned 
and  their  lawful  heirs,  and  in  no  Instance  to 
be  subject  to  the  debts  of  said  legatees,  and 
the  same  ruling  to  apply  to  the  bequests  that 
are  to  be  made  In  the  Items  that  follow,  and 
I  value  the  lands  thus  bequeathed  as  fol- 
lows, to  wit:  Those  to  my  wife  and  Thos. 
Wesley  Jointly,  |6,000;  to  Nannie  White, 
$3,500;  to  Sarah  E.  Cleveland,  $3,942  [these 
two  being  daughters];  and  to  Samuel  P. 
Smitb,  at  $3,805."  Item  9  provides  that 
"all  the  balance  of  my  property,  of  each 
and  every  description,  whenever  and  where- 
ever  it  may  be  or  consist  of,  I  desire  and 
direct  that  the  same  may  be  divided  and  dis- 
tributed among  my  heirs  at  law  hereinbefore 
mentioned  in  the  foregoing  Items,  so  that 
the  distribution  may  be  equal,  taking  as  ft 
basis  upon  which  to  estimate  the  values  I 
have  placed  on  the  realty  bequeathed,  count- 
ing my  wife  and  Thos.  Wesley  as  two 
shares;  and  It  is  to  be  distinctly  understood 
that  the  bequest  to  my  wife  is  In  lieu  of 
dower."  The  residue  of  the  estate  Immedi- 
ately after  the  death  of  the  testator  was 
appraised  at  $35,000.  These  legacies  were 
assented  to,  and  the  legatees  took  possession 
of  the  lands  bequeathed  to  them.  Thomas 
Wesley  was  bom  in  1832,  and  ftom  his 
childhood  had  lived  with  his  father  and 
mother,  never  having  married,  and  was  so 
living  at  the  time  the  will  was  made,  and 
at  testator's  death.  The  other  children  bad 
married  and  with  their  families  were  liv- 
ing apart  from  the  testator.  Thomas  Wes- 
ley continued  to  live  with  bis  mother,  un- 
married, till  her  death  In  1884,  but  later. 
In  1804,  married.  He  continued  to  live  upon 
the  land  devised  to  himself  and  mother  after 
her  death,  and  till  his  death,  which  occurred 
on  June  13,  1904.    He  left  surviving  him  a 


wife  and  one  child,  who  continaed  to  live  on 
the  place  after  his  death,  and  this  suit  is 
brought  by  the  administrator  de  bonis  non  ot 
his  father's  estate,  against  the  administrator 
of  Thomas  Wesley  Smitb,  to  recover  tills 
land. 

F.  M.  Longley,  for  plaintiff  in  error.  J. 
R.  Terrell,  for  defendant  in  error. 

EVANS,  J.  The  solution  of  the  case  pre- 
sented by  this  record  depends  upon  the  char- 
acter of  the  estate,  whether  fee  simple  or  for 
life  only,  which  Thomas  Wesley  Smith  took 
in  the  lands  devised  In  the  third  Item  of  his 
father's  will.  If  no  other  considerations  en- 
tered into  the  construction  of  this  item  be- 
yond defining  the  plain  and  unambiguous 
language  of  the  testator  according  to  its  ob- 
vious legal  effect,  no  difficulty  would  be  ex- 
perienced in  declaring  the  nature  of  the  es- 
tate therein  created.  With  almost  technical 
precision  the  testator  devised  to  his  wife  and 
son  Thomas  Wesley  an  estate  for  their 
Joint  lives,  with  survivorship,  and  after  the 
death  of  the  survivor  a  reversion  of  the 
land  devised  to  his  estate,  to  be  distributed 
among  his  heirs  at  law  living  at  the  time  of 
the  death  of  the  survivor.  But  the  plaintiff 
In  error  Insists  that  the  eighth 'Item  of  the 
will  is  irreconcilable  with  item  8,  and  that 
the  life  estate  created  in  the  third  item  be- 
came absolute  under  the  eighth  item,  and 
vested  in  Thomas  Wesley  Smith  an  absolute 
fee-simple  estate  upon  the  death  of  bis  moth- 
er. Civ.  Code  1895,  {  3346,  provides  that, 
"where  .there  are  Inconsistent  provisions  in 
the  same  will,  the  latter  must  prevail."  Be- 
fore a  posterior  prcf vision  shall  be  given  the 
effect  of  nullifying  a  devise  previously  made 
In  the  win,  the  conflict  between  the  two  pro- 
visions must  be  irreconcilable.  A  subsequeut 
provision  which  diminishes  a  precedent  gift, 
as  by  cutting  down  to  a  life  estate  a  prior 
devise.  Is  not  so  far  conflicting  and  irrecon- 
cilable with  tljat  gift  as  to  be  in  a  legal 
sense  repugnant  thereto.  Broach  v.  Kitchens, 
23  Ga.  515;  Sheftall  v.  Roberts,  30  Ga.  453; 
Vaughn  v.  Howard,  76  Ga.  285.  In  these 
cases  the  language  of  the  posterior  clause 
reducing  the  estate  was  in  express  terms,  and 
not  in  general  language.  When  the  words 
of  the  will  In  the  first  Instance  distinctly 
indicate  an  intent  to  make  a  clear  gift,  such 
gift  Is  not  to  be  cut  down  by  any  subsequent 
provision  which  Is  Inferential,  and  which 
is  not  equally  as  distinct  as  the  former.  30 
Am.  &  Eng.  Eqc.  L.  (2d  Ed.)  687;  1  Jarman 
on  Wills,  •438.  The  reason  underlying  this 
principle  Is  equally  applicable  to  the  con- 
verse of  the  proposition,  to  wit,  that,  where 
the  prior  devise  of  an  estate  less  than  a 
fee  1b  made  in  distinct  terms,  it  will  not  be 
enlarged  into  a  fee  by  the  general  language 
of  a  Subsequent  item,  unless  the  langiia!;e  and 
general  context  clearly  and  unmistakably 
discloses  such  to  be  the  testator's  purpuse 
and  intent    It  is  familiar  la^  that  tbs  whole 
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trlU  Is  to  be  taken  togetber,  and  operation 
to  be  given  to  every  part  of  It,  If  possible, 
and  no  part  shoald  ever  be  rejected  because 
of  conflict  wltb  another  part,  except  wbere 
the  repugnancy  Is  so  palpable  tbat  both  Items 
can  not  be  given  ^ect  The  language  relied 
on  In  tbis  case  to  create  the  repugnancy  la 
the  statement  In  the  elgbtb  item  tbat  tbe 
property  bequeathed  In  tbe  previous  items 
"is  to  go  to  the  legatees  mentioned  and  tbeir 
lawful  beiiB,  and  in  no  instance  to  be  sub- 
ject to  the  debts  of  said  legatees."  It  !■ 
quite  evident  that  the  testator  was  of  the 
opinion,  from  tbe  language  he  used,  tbat  he 
could  devise  property  to  bis  children,  and  at 
tbe  same  time  exempt  it  from  liability  to 
their  debts.  The  eighth  Item  does  not  remote- 
ly suggest  the  testator's  intent  to  modify 
or  annul  the  provisions  as  to  survivorship  be- 
tween his  wife  and  Thomas  Wesley,  and  there 
could  be  no  snrvivorshlp  except  that  a  life 
estate  was  created.  We  would  be  doing 
violence  to  the  clear  and  distinct  purpose 
manifested  by  the  testator  in  tbe  disposition 
of  the  land  devised  In  the  third  item  to  hold 
that  the  clear  and  distinct  gift  of  a  life 
estate  was  to  be  converted  into  a  fee-simple 
estate  by  the  general  language  employed 
In  tbe  eighth  item  of  his  will. 

Plaintiff  in  error  fm-tber  contends  that 
the  testator  discloses  an  Intention,  in  tbe 
eighth  and  ninth  items  of  his  will,  to  make 
an  equal  distribution  among  bis  belrs  at 
law;  that  the  real  purpose  of  tbe  testator 
was  to  divide  his  estate  Into  five  equal  parts, 
giving  two  to  his  wife  and  Thomas  Wesley, 
and  to  tbe  three  other  children  each  an  equal 
share.  We  gather  from  tbe  whole  will  that 
the  testamentary  scheme  did  not  comprehend 
equality  In  the  estates  devised.  A  construc- 
tion which  would  enlarge  the  estate  granted 
to  Thomas  Wesley  in  the  third  Item  into  a 
fee  simple  woald  destroy  tbat  equality  for 
which  the  plaintiff  in  error  so  earnestly  con- 
tends, since  Thomas  Wesley,  if  be  should 
surrive  bla  moth^,  would  be  given  a  much 
larger  share  than  woold  pass  to  tbe  other 
children  onder  the  terms  of  the  will.  It 
would  seem  that  the  testator  bad  more  in 
mind  equality  In  present  Interest  than  equal- 
itv  of  the  estate  devised  to  his  several  chil- 
dren. In  his  estimate  of  the  land  devised  to 
tbe  different  legatees  he  values  the  land 
■without  reference  to  the  estate  created  there- 
in, and  for  the  pnripose  of  making  an  equal 
division  ot  tbe  residuum  on  tbe  basis  of  such 
valuation.  Tbe  will  Itself  Is  demonstrative 
that  this  -was  the  general  testamentary 
Kheme,  and  presents  no  ambiguity.  But, 
even  If  we  were  of  the  opinion  tbat  the  will 
Rised  an  ambiguity,  the  attendant  clrcum- 
•tances  of  tbe  testator  and  bis  family,  ap- 
pearing in  the  agrreed  statement  of  facts,  11- 
lostrates  tbat  the  construction  we  place  up- 


on it  is  tbe  correct  one.  The  precise  date  ot 
tbe  will  does  not  appear  In  the  record,  but  It 
was  probated  in  18S0.  At  that  time  Thomas 
Wesley  was  4S  years  of  age,  living  with  bla 
mother,  and  unmarried.  Tbe  other  children 
were  married  and  living  apart  from  the  tes- 
tator at  tbe  time  of  his  death.  It  Is  easy  to 
Infer  from  these  circumstances  that  the  tes- 
tator did  not  believe  that  bis  son  Thomas 
Wesley  would  ever  marry,  and  be  desired  tbe 
land  specifically  devised  to  go  to  bis  lineal 
heirs  upon  the  death  of  tbe  survivor  named 
In  the  third  item  of  his  wllL  The  residuum 
of  the  estate  was  appraised  at  $35.0GO,  ap- 
proximately double  tbe  value  of  tbe  land 
speclflcally  devised.  The  record  Is  silent  as 
to  whether  this  residuum  consisted  of  per- 
sonalty or  realty.  Both  his  wife  and  Thom- 
as Wesley  took  their  shares  of  this  residuum 
without  limitation.  While  we  are  of  the 
opinion  tbat  the  will  is  unambiguous,  we  ad- 
vert to  these  attendant  circumstances  of  the 
testator  and  bis  family,  which  were  before 
the  trial  Judge,  only  to  show  tbat  the  con- 
struction which  we  have  given  la  consonnnt 
with  those  circumstances  at  tbe  time  the  will 
was  executed.  Tbe  case  was  tried  by  tb<> 
judge  without  a  Jury,  by  consent,  upon  an 
agreed  statement  of  facts,  and  we  agree  in 
tbe  Judgment  of  tbe  trial  Judge  that  Thomas 
Wesley  Smith's  estate  in  the  lands  devised 
In  the  third  Item  of  tbe  will  determined  up- 
on his  death. 

Judgment  affirmed.    All  tbe  Justices  con- 
cur. 


GEORGIA  RAILROAD  ft  BANKING  (X>.  v. 
HBARD. 

(Supreme  Court  of  OeofKia.    July  10,  1907.) 

1.  AppEAir-REViBW— Objections  Waived. 

Only  the  general  grounds  of  the  motion  for 
new  trial  were  referred  to  or  argued  In  the 
brief  of  the  plaintiff  in  error.  Tbe  special  as- 
signments of  error  which  were  not  referred  to 
in  the  brief  will  be  treated  as  abandoned. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |i  4256,  4262.] 

2.  Same— EviDEKOE. 

The  evidence  was  soffident  to  nphoM  tbe 

verdict. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Greene  County; 
H.  G.  Lewis,  Judge. 

Action  by  Columbus  Heard  against  tbe 
Georgia  Railroad  ft  Banking  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfBrmed. 

Jos.  B.  ft  Bryan  Cumming  and  Jas.  B.  ft 
Noel  P.  Park,  for  plaintiff  in  error.  Miles 
W.  Lewis,  for  defendant  In  error. 

EVANS,  J.  Judgment  affirmed.  All  th* 
Justices  concur. 
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HUMPHREYS  v.  SMITH. 
(Supreme  Court  of  Georgia.    June  15,  1907.) 

1.  Wbit  of  Ebbok— Recokd— Pbockxdinob  or 
Motion  fob  New  Tbiai,. 

The  record  contained  an  original  motion 
for  new  trial,  based  upon  the  general  grounds 
only,  and  also  two  amendments  to  the  motion 
for  new  trial,  containing  various  special  grounds. 
It  does  not  appear  that  an  order  was  taken  at 
or  before  the  hearing  approving  the  special 
grounds,  but  it  does  appear  that  a  number  of 
the  special  grounds  are  set  forth  in  detail  in 
the  bill  of  exceptions,  which  contain  an  aver- 
ment that  "the  recitals  of  fact  contained  in  the 
motion  for  new  trial  are  true  and  correct." 
Held,  that  such  of  the  grounds  as  are  set  forth 
in  the  bill  of  exceptions  are  sufficiently  verified 
to  be  considered  by  this  court.  Starling  t. 
Thome,  13  S.  E.  552,  87  Ga.  513. 

2.  T  B 1 A  L  —  Instbuctions  —  Submission    of 
Mattes  Not  Within  Issues. 

The  case  involves  simply  the  question  as  to 
whether  the  claimant  was  entitled  to  the  specific 
performance  of  an  alleged  parol  agreement  for 
the  sale  of  land  between  himself  and  the  plain- 
tiffs intestate ;  the  plaintiff  being  an  adminis- 
trator who  was  seeking  to  sell  the  land  in  dis- 
pute. The  pleadings  and  evidence  were  not  of 
such  character  as  to  raise  an  issue  of  fraud. 
The  instructions  of  the  judge  with  reference  to 
fraud,  being  wholly  foreign  to  the  issue,  were 
calculated  to  mislead  the  jury,  and  a  new  trial 
should  have  been  granted  on  account  of  the  er- 
ror committed  In  giving  such  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  587-589,  591,] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  R.  O.  Mitchell,  Judge. 

Action  between  F.  M.  Humphreys  and  O. 
M.  Smith,  administrator.  From  the  Judg- 
ment, Humphreys  brings  error.    Reversed. 

F.  M.  Humphreys  and  C.  S.  Morgan,  for 
plaintiff  in  error.  O.  M.  Smith,  for  defend- 
ant In  error. 


ATKINSON,   J.    Judgment  reversed.    All 
the  Justices  concur. 


GLENN  V.  ZENOVITCH. 
(Supreme  Court  of  Georgia.    July  10,  1007.) 

1.  Biixs  AND  Notes— Action  on  Notb— Evi- 
dence— SUFFICIENOT. 

The  verdict  was  without  evidence  to  sup- 
port It,  and  the  court  erred  in  overruling  a  mo- 
tion for  new  trial  based  upon  the  general 
grounds. 

2.  Depositions  —  Interbooatobieb  —  A«bek- 
ment  of  Counbei/— Compliance. 

Where  counsel  for  both  parties  agreed,  in 
regard  to  the  execution  and  return  of  certain 
interrogatories,  that  "any  disinterested  party 
may  act  as  sole  commissioner  in  the  execution 
and  return  of  the  above  interrogatories,  but  the 
answers  must  be  written  by  the  witness  person- 
ally," compliance  with  this  stipulation  was  suf- 
ficiently shown  when  it  was  made  to  appear  that 
tlie  witness  to  whom  the  interrogatories  were  to 
be  propounded  dictated  his  answer  to  another 
person  who  wrote  them  out  on  a  typewriter,  and 
that  the  answers  were  read  over  to  the  witness, 
who  then,  having  previously  been  duly  sworn, 
signed  the  same. 


3.  Bills  and  Notes— Validitt— Consideba- 
tion— Settlement  of  Suit. 

Where  a  note  is  given  in  settlement  of  a 
suit  pending  in  court  against  the  maker  of  the 
note,  said  party  is  bound  thereby;  and  this  is 
true  whether  the  suit  itself  was  inistituted  upon 
a  just  and  valid  claim  or  not. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  g  203.] 

4.  Same— Action    on    Notb— Evidence— Suf- 
ficibnct. 

No  error  appears  to  have  been  committed  by 
the  trial  judge,  except  as  indicated  in  the  first 
headuote. 
(Syllabus  by  th«  (Tourt,) 

Error  from  Superior  Court,  Cobb  0>unty; 
Geo.  F.  Gober,  Judge. 

Action  by  L.  G.  Zenovltch  against  N.  A. 
Glenn.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Zenovltch  brought  suit  against  Mrs.  Glenn 
on  a  promissory  note,  dated  October  21,  1902, 
for  the  principal  sum  of  $300.  The  defend- 
ant filed  a  plea  and  several  amendments,  in 
which  she  alleged  that  said  note  bad  been 
obtained  by  fraud  of  plaintiff,  and,  "If  sign- 
ed by  her,  Is  totally  without  consideration." 
She  further  alleged,  and  set  up  In  her  testi- 
mony, that  plaintiff  Is  Indebted  to  her  upon 
two  promissory  notes,  dated  February  20, 
1903,  and  February  21, 1903,  for  the  principal 
sum  of  $259  and  $150,  respectively;  and  she 
prayed  Judgment  on  said  notes  against  the 
plaintiff.  The  plaintiff  testified  that  he  had 
bad  dealings  with  the  defendant  prior  to  Oc- 
tober 21,  1902,  and  that  she  had  become  In- 
debted to  him  up  to  that  time  In  the  sum 
of  $1,673  on  a  note  and  $200  for  money  loan- 
ed ;  that  he  commenced  legal  proceedings  up- 
on said  Indebtedness  against  her,  and  on  Oc- 
tober 21,  1902,  they  agreed  upon  a  settle- 
ment whereby  she  paid  him  $500  In  cash 
and  gave  her  note  for  $300,  which  note  Is  the 
subject  of  this  suit  The  only  portion  of 
plaintiff's  testimony  which  can  be  construed 
as  a  denial  of  the  notes  set  up  by  the  de- 
fendant in  her  cross-petition  Is  the  follow- 
ing: "The  only  cash  I  received  besides  the 
$500  was  the  sum  of  $15  paid  by  her,  for 
which  I  gave  a  note  for  $15.  *  *  *  I 
have  never  received  since  October  21,  1902, 
any  money  or  other  thing  of  value  from  Mrs. 
Glenn  In  settlement  of  this  note  [the  note 
here  sued  on]  or  for  any  other  purpose — ^tbat 
is,  in  satisfaction  of  any  existing  debt,  as  a 
gift  or  as  a  loan— except  the  $15  hereinbefore 
mentioned,  that  she  paid  me  in  Tacoma  in 
1903."  The  evidence  upon  the  other  mate- 
rial issues  was  conflicting.  The  Jury  return- 
ed a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $300,  with  Interest.  The  defendant's 
motion  for  new  trial  was  overruled,  and  she 
excepted. 

F.  Roland  Alston,  for  plaintiff  In  error. 
Moore  &  Pomeroy,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  foregoing  facts). 
1.  The  plaintiff  filed  no  responsive  pleadln{( 
to  the  counterclaim  set  up  by  the.  defendant 

Digitized  by  VjOOQIC 


Gl) 


GLENN  ▼.  ZBNOVITCH. 


27 


ta  hw  cross-petition,  and  we  are  left  to  gath- 
er from  plalntlOrB  testimony  what  hia  de- 
fease, II  any.  was.  In  this  connection  the 
defendant  swore:  "One  day  he  [plaintiff] 
asked  me  for  $259.  and  gave  me  his  note  for 
it  This  is  Mr.  ZenoTltch's  signature  [Identi- 
fying note  for  $259,  dated  February  20,  1903].' 
I  saw  him  sign  that  paper.  •  •  •  This 
entire  note  is  In  his  handwriting.  •  ♦  • 
At  that  time  I  loaned  him  $259.  This  note 
[identifying  note,  dated-  February  21,  1903, 
for  $1501  Is  for  money  that  I  gave  him.  That 
la  bis  signature.  The  paper  Is  In  his  hand- 
writh^."  It  is  argued  In  the  brief  of  coun- 
sel for  plaintiff  below,  defendant  In  error 
here,  that  "plaintiff  had  no  knowledge  of 
them  [the  notes  set  up  by  the  defendant]  un- 
til the  plea  was  filed. on  the  day  of  the 
trial;  and,  as  his  Interrogatories  had  been 
taken  several  days  before  and  were  then 
In  coort,  he  had  no  notice  of  this  defense, 
and  consequently  did  not  deny  these  notes 
speciflcally,  but  his  evidence  leaves  no  doubt 
that  said  notes  were  never  signed  by  him." 
Under  these  drcumstances,  it  would  have  been 
perfectly  competent  for  the  plaintiff  to  move 
for  a  contlnnance  of  the  case  on  the  ground 
of  surprise.  In  order  to  prepare  to  meet  the 
Issue  thns  raised;  but  this  he  failed  to  do^ 
relying  upon  bis  other  testimony  to  rebut 
the  presumption  in  favor  of  the  notes  (the 
execution  of  which  was  nowhere  denied) 
and  ttie  direct  testimony  of  the  defendant  In 
support  of  the  same.  It  Is  true  the  plain- 
tiff testified  that  he  had  received  no  "money 
or  other  thing  of  value"  from  the  defendant, 
"as  a  gift  or  as  a  loan,"  since  October  21, 
1902;  bat  this  entire  statement  is  qualified  hy 
the  words,  "in  satisfaction  of  any  existing 
debt."  This  averment,  therefore.  Is  alto- 
gether too  loose  and  general  to  support  a 
plea  of  want  or  failure  of  consideration  of 
tlie  notes  held  by  the  defendant,  the  alleged 
consideration  of  which  was  money  loaned, 
not  "in  satisfaction  of  any  existing  debt," 
bnt  as  an  Independent  transaction  whereby 
plaintiff  became  Indebted  to  the  defendant. 
It  follows  from  what  has  been  said  that  the 
verdict  in  favor  of  the  plaintiff,  for  the  full 
amonnt  of  the  note  sued  on  by  him,  was  with- 
out evidence  to  support  It,  and  the  court  err- 
ed in  overruling  defendant's  motion  for  a 
new  trial  based  on  that  ground. 

2.  The  movant  complains  In  one  of  the 
grounds  of  the  motion  for  a  new  trial  that 
the  court  erred  In  admitting  in  evidence  the 
interrogatories  of  Zenovltch ;  the  ground  of 
the  objection  being  that  "they  were  not  ex- 
ecnted  in  accordance  with  the  agreement  be- 
tween counsel  as  to  the  manner  of  execution, 
fai  tliat  the  answers  were  not  written  by  the 
witness  and  were  not  In  the  handwriting  of 
the  witness  as  provided  by  said  agreement." 
The  agreement  attove  referred  to  was  as 
follows:  "It  Is  agreed  that  any  disinterest- 
ed party  may  act  as  sole  commissioner  In  the 
necntlon  and  return  of  the  above  Interroga- 
toriea    Bat  the  answers  must  be  written  by 


the  witness  personally  and  certified  to  by  a 
notary  public."  The  notary  public,  who  act- 
ed as  commissioner  to  execute  the  Interroga- 
tories, certified  the  same  as  follows:  "This 
Is  to  certify:  That  L.  G.  Zenovltch  pre- 
sented to  me,  William  Thompson,  no'tary  pub- 
lic In  and  for  the  state  of  Washington,  duly 
commissioned  and  sworn,  the  attached  In- 
terrogatories together  with  the  exhibits  there- 
to attached,  and  that,  before  answering 
said  Interrogatories,  I  propounded  an  oath 
to  the  said  L.  G.  Zenovltch,  which  oath  he 
took,  and  said  that  In  his  said  answers  to 
his  said  Interfogatorles  he  would  tell  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth.  That  the  answers  to  each  and  every 
one  of  said  Interrogatories  were  given  in 
my  presence,  and  were  dictated  to  a  ste- 
nographer upon  a  tyx>ewrlter  directly,  and 
that  the  same  were  carefully  read  over  to 
him  after  being  written  and  answered,  and 
are  verified  by  him  as  being  the  true  an^ 
correct  answers  as  [he]  dictated  them.  That 
he  did  not  write  out  the  answers  to  thie  In- 
terrogatories in  longhand  himself,  for  the 
reason  that  he  Is  a  slow  writer,  and  It  is 
only  with  the  greatest  difilcuity  that  he  can 
write  on  account  of  poor  health  and  a  stiff 
wrist  That  he  signed  his  name  after  the 
same  had  been  carefully  read  over  by  him, 
and  that  he  has  taken  oath  before  me  that 
the  answers  have  t>een  correctly  transcribed 
according  as  he  dictated  them  In  person." 
And  the  following  affidavit  of  said  Zenovltch 
is  attached  to  the  answers  to  the  Interroga- 
tories: "That  he  either  wrote  or  dictated 
the  foregoing  answers  to  the  inteirrogatories. 
That  he  has  carefully  read  the  same  over  and 
the  interrogatories.  That  be  knows  the  con- 
tents of  all  of  said  answers,  and  that  the 
same  constitute  his  answers  as  dictated  by 
him,  and  the  same  are  true."  It  has  been 
held  by  this  court,  and  we  do  not  desire  to 
be  understood  as  laying  down  any  rule  In 
conflict  therewith,  that,  "to  render  the  evi- 
dence of  a  witness  taken  by  written  inter- 
rogatories admimlble  In  the  first  Instance^ 
the  statute  requires  that  two  commission- 
ers shall  act  In  taking  the  depositions  of  the 
witness;  and,  if  for  any  reason  the  parties 
waive  this  provision  of  the  statute  and  agree 
that  such  may  be  taken  by  one  commission- 
er, It  is  a  compliance  with  the  terms  of  the 
agreement  which  makes  the  execution  legal, 
and  authorises  the  admission  of  the  evi- 
dence so  taken.  It  follows  that,  to  bring 
about  this  result,  the  terms  of  the  agree- 
ment must  be  strictly  observed."  Rooney 
V.  Southern  Association,  115  Ga.  400,  41  S. 
B.  648.  In  the  case  Just  cited  the  court  said : 
"The  terms  of  the  agreement  •  •  •  were 
neither  strictly  nor  substantially  oliserved." 
In  the  case  at  bar,  however,  the  witness  dic- 
tated bis  answers  to  the  Interrogatories  Just 
as  he  would  have  written  them.  The  same 
were  carefully  read  over  to  him  after  being 
written.    He  makes  oath  that  they  were  ibis 
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answers  as  dictated  by  him,  and  signs  the 
same  with  his  signature.  And  we  can  see 
no  reason  for  holding  that  this  was  not  a 
euf&clent  compliance  with  the  agreement  that 
"the  answers  must  be  written  by  the  witness 
personally." 

3.  Where  a  note  Is  given  In  settlement  of  a 
suit  pending  In  court  against  the  maker  of 
the  note,  said  party  is  bound  thereby;  and 
this  is  true  whether  the  suit  itself  was  in- 
stituted upon  a  Just  and  ralid  claim  or  not. 
City  Electric  Ry.  Co.  r.  Floyd  Ctounty,  116 
aa.  6o5,  42  S.  E.  45. 

4  No  error  appears  to  have  been  commit- 
ted by  the  trial  judge,  except  as  indicated 
above,  and  the  Judgment  Is  reversed  alone 
for  the  reason  stated  In  the  first  division  of 
the  opinion. 

Judgment  reversed.  All  the  Justices  coor 
cur. 


McGregor  v,  battle. 

(Supreme  Court  of  Georgia.    July  10,  1907.) 

1.  Banks  and  Banking  —  Deposits  —  Rela- 
tion Between  Bank  and  Depositor. 

When  money  is  placed  in  a  bank  on  general 
deposit,  the  title  to  the  money  immediately  pass- 
es to  the  bank,  and  the  relation  of  debtor  and 
creditor  is  created  between  the  bank  and  the 
depositor.  The  moment  the  deposit  is  made 
the  credit  of  the  banker  is  substituted  for  the 
money. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  g  289.] 

2.  Sasie— Patment  of  Check  bt  Insolvent 
Bank— Liability  of  Depositob. 

If  a  bank,  though  insolvent,  is  still  oon- 
ducting  its  business  and  pays  a  check  of  a  de- 

SositOT  in  the  usual  course  of  business,  and  the 
cpositor  has  no  notice  of  the  insolvency  of  the 
bank,  the  payment  is  good,  and  the  depositor 
will  be  protected.  If,  however,  the  deirasitor  is 
paid,  not  in  the  usual  course  of  business,  but  at 
a  time  when  he  has  notice  or  knowledge  that 
the  bank  is  insolvent,  and  that  tlie  intent  of 
the  bank  is  to  create  a  preference  in  bis  favor 
over  other  creditors,  the  payment  is  not  good, 
and  such  depositor  is  liable  to  repay  to  the  bank, 
or  its  representative,  such  an  amount  as  would 
be  the  difference  between  the  amount  received 
by  him  and  his  pro  rata  share  of  the  assets  of 
the  bank  upon  a  final  winding  up  of  its  affairs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  g  156.] 

8.  Tbial  —  Instbuotions  —  Submission    of 
Matteb  Not  Within  the  Issues. 

There  was  no  evidence  authorizing  the  Judge 
to  charge  the  jury  on  the  law  of  special  &- 
posits ;  and  the  instruction  on  this  subject  was, 
under  the  facts  of  the  case,  an  error  of  such  a 
grave  nature  as  to  require  a  reversal  of  the  judg- 
ment. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Warrrai  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Action  by  C.  E.  McGregor,  receiver,  against 
B.  L.  Battle.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

McGregor,  as  receiver  of  the  Bank  of 
Warrenton,  brought  suit  against  Battle,  al- 
leging that  on  February  17,  1902,  and  prior 
thereto,  and  especially  on  February  14th  the 


bank  was  Insolvent  or  in  contemplation  of  In- 
solvency, and  while  so  Insolvent  the  bank. 
In  collusion  with  the  defendant,  delivered  to 
blm,  and  he  took  therefrom,  the  sum  of 
$7,000  in  cash,  which  amount  was  received 
by  him  under  the  following  circumstances: 
■  On  February  11th  he  became  a  stockholder  in 
the  bank,  having  purchased  70  shares  of  its 
capital  stock  of  the  par  value  of  $100,  and 
certificates  of  stock  were  duly  Issued  and  de- 
livered to  him.  On  February  13th,  in  collu- 
sion with  Allen,  who  was  his  brotber-ln-law 
and  president  of  the  bank,  defendant  deliver- 
ed to  Allen  the  70  shares  of  stock,  and  Allen 
directed  the  cashier  to  pay  to  defendant 
$7,000  of  the  cash  of  the  bank,  or  to  place  the 
same  to  the  credit  of  the  defendant  as  a  de- 
positor, and  on  February  14th  the  defendant, 
with  a  full  knowledge  of  the  insolvency  of 
the  bank,  drew  said  $7,000  in  cash  therefrom. 
The  purpose  of  AUoi  was  to  give  the  defend- 
ant a  preference  over  the  other  creditors  of 
the  bank;  the  liabilities  of  the  bafik  being 
at  that  time  $60,000  while  its  assets  did  not 
exceed  $10,000.  At  that  time  the  bank  wna 
absolutely  Insolvent  and  known  to  be  so 
by  the  defendant.  Some  of  the  depositors 
made  Inquiries  with  a  view  to  withdrawing 
their  deposits,  when  the  defendant,  in  col- 
lusion with  Allen,  made  a  public  display  of 
the  $7,000  for  the  purpose  of  deceiving  them, 
and  they,  being  so  deceived,  allowed  tbeir  de- 
posits to  remain  in  the  bank.  The  assets  In 
the  bands  of  the  plaintiff,  as  receiver,  are 
not  sufficient  to  satisfy  all  of  the  llabllltiea 
of  the  bank,  and  it  Is  therefore  necessary  to 
recover  from  the  defendant  the  amount  be 
fraudulently  received.  It  Is  charged  that  the 
payment  to  Battle  by  the  bank  was  for  the 
purpose  of  giving  Battle  a  preference  over 
the  other  creditors  of  the  bank,  and  was 
done  with  the  Intent  to  delay,  binder,  and  de- 
fraud such  other  creditors,  and  that  this  in- 
tent was  known  to  Battle.  The  prayer  was 
that  Battle  be  required  to  receive  the  cer- 
tificates of  stock,  and  that  plaintiff  have  a 
Judgment  for  the  sum  of  $7,000,  with  interest 
from  February  14,  1802.  The  defendant  filed 
an  answer,  alleging  as  follows :  He  was  never 
a  stockholder  In  the  bank.  He  had  no  knowl- 
edge whatever,  until  within  a  few  days  be- 
fore its  failure,  that  it  was  insolvent  or  In 
an  embarrassed  condition.  A  week  or  10  days 
before  the  failure,  at  the  solicitation  of  the 
cashier,  who  assured  him  that  the  bank  was 
solvent  and  Its  stock  was  a  good  Investment; 
he  agreed  to  make  some  Investigation  as  to 
the  bank's  affairs  with  a  view  to  taking  stock 
therein,  and,  making  a  casual  investigation, 
he  ascertained  that  three  named  parties  owed 
the  bank  large  sums,  but  there  was  other 
large  indebtedness  to  the  bank  that  he  did 
not  know  of.  In  Ignorance  of  the  Indebted- 
ness, other  than  that  of  the  three  persons 
above  referred  to,  he  agreed  to  take  $15,000 
of  stock  In  the  event  that  one  of  such  persons 
paid  the  entire  Indebtedness  and  the  others 
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reduced  theirs  to  a  aafe  amonnt  These  nego- 
tiations began  about  February  lat;  and  on 
Febmary  10th  be  agreed  to  take  the  stock  on 
the  eonditlons  referred  to.  He  made  arrange- 
ments by  which  he  obtained  the  money,  and 
on  Febmary  12tb  deposited  In  the  bank 
|T,000  which  he  expected  to  uae  to  pay  for 
the  stock.  On  Febmary  14tb  he  happened  to 
be  in  the  bank,  when  the  cashier,  who  had 
been  very  officious  in  endeavoring  to  Induce 
bim  to  take  the  stock,  without  any  request 
from  him,  banded  him  through  the  window  a 
paper,  wblch,  to  his  surprise,  he  discovered 
was  a  certificate  for  $7,000  of  stock.  He 
then  stated  to  the  cashier  tliat  he  was  not  to 
take  any  of  the  stock  except  upon  certain 
conditions,  and  asked  the  cashier  where  was 
Mr.  Allen,  the  president.  On  being  informed 
that  Mr.  Alien  was  in  bis  office  in  the  rear 
of  ttie  bank,  he  immediately  took  the  certif- 
icate to  Allen,  and  asked  him  if  the  condi- 
tions on  which  tie  was  to  take  the  stock  had 
been  compiled  with.  On  being  Informed  that 
tliey  had  not,  defendant  at  once  told  Alien 
that  he  could  not  take  the  stock  until  these 
conditions  had  been  complied  with,  and  left 
the  certificate  of  stock  with  Allen.  It  was 
Immediately  after  this  that  the  defendant 
drew  out  his  money  which  was  on  deposit  in 
the  bank.  It  was  not  placed  there  In  pay- 
ment for  stock,  and  was  not  passed  to  the 
stodc  account  with  the  defendant's  knowledge 
and  consent.  Allen  agreed  to  release  the 
defendant  from  his  contract  for  the  stock, 
and,  in  pursuance  of  this  agreement,  paid 
blm  the  money  which  he  had  deposited.  The 
trial  resulted  In  a  verdict  for  the  defendant; 
and  the  plaintltf  made  a  motion  for  a  new 
trial,  which  being  overmled  he  excepted. 

A.  L.  Miller,  S.  H.  Sibley,  L.  D.  McGregor, 
and  Davis  &  Miller,  for  plaintiff  In  error.  B. 
P.  Davis,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
Tlie  liability  of  the  defendant  to  the  plaiutUf 
depends  upon  the  character  of  the  deposit 
made  by  him  when  the  $7,000  were  turned 
over  to  the  bank.  If  it  was  a  special  deposit 
for  a  particular  purpose — that  Is,  to  be  kept 
by  the  bank  intact  to  be  used  to  pay  for  the 
stock  if  the  conditions  upon  which  he  was 
to  purchase  were  complied  with — he  would 
not  be  liable  to  the  plalntifl  for  withdrawing 
tbe  deposit  at  the  time  that  be  did.  If  the 
Qinuey  was  deposited  with  the  bank  for  safe- 
keeping only,  there  to  remain  intact  until 
called  for,  the  defendant  would  have  the 
right  to  call  for  the  same  at  any  time,  and 
bare  delivered  to  him  the  parcel  containing 
bis  money,  without  reference  to  tbe  financial 
condition  of  the  bank  at  the  time  that  the 
demand  for  the  special  deposit  was  made  up- 
on It.  In  either  event,  no  title  to  tbe  money 
pafiged  to  tbe  bank.  Zane  on  Banks  &  Bank- 
ing, f  162  et  seq.  If  the  money  -was  placed 
In  the  bank  on  general  deposit,  the  moment 
the  deposit   became  complete  title  to   the 


money  passed  to  the  bank,  and  the  relation 
of  debtor  and  creditor  was  created  between 
the  parties.  "The  moment  the  deposit  was 
made  the  credit  of  the  banker  was  substitut- 
ed for  the  money."  Ricks  ▼.  Broyles,  78  Ga. 
014,  3  S.  B.  773,  6  Am.  St.  Rep.  280;  Scho- 
fleld  Mfg.  Co.  V.  Cochran,  119  Ga.  901.  47 
S.  E.  206.  The  defendant  admits  in  his  an- 
swer and  In  bis  evidence  that  he  deposited 
tbe  money  in  the  bank.  The  question,  there- 
fore, is  whether  it  was  general  deposit  or  a 
special  deposit.  The  money  was  turned  over 
to  tbe  officers  of  the  bank.  There  was  no 
request  that  the  deiposlt  should  be  kept  sep- 
arate from  the  other  funds  of  tbe  bank.  It 
was  entered  upon  the  books  as  a  general  de- 
IK)8lt  A  certificate  of  deposit  was  issued  to 
the  defendant,  which,  bo  far  as  the  evidence 
'discloses,  had  none  of  the  indicia  of  a  special 
deposit.  When  the  defendant  sought  to  with- 
draw bis  money,  be  signed  a  check  upon  the 
bank — the  usual  manner  in  which  general 
deposits  are  withdrawn.  Tbe  transaction 
bad  all  of  tbe  characteristics  of  a  general 
deposit,  and  wag  entirely  lacking  In  any  of 
the  essential  elements  of  a  Q>eclal  deposit. 
It  Is  true  that  on  tbe  day  following  tbe  mak- 
ing of  the  deposit,  when  the  check  drawn  by 
tbe  defendant  was  paid,  be  received  in  pay- 
ment of  bis  check  a  part  of  tbe  identical 
money  that  he  had  deposited  the  day  be- 
fore, but  be  received  other  money  from  the 
bank  also;  tbe  amount  of  money  put  in  by 
him  not  t)elng  on  that  day  sufficient  to  dis- 
charge his  check  in  full.  What  he  received 
on  the  day  following  his  deposit  was  the  mon- 
ey of  tbe  bank.  It  was  ti-ue  that  It  was  his 
money  at  one  time  on  the  preceding  day, 
but,  as  a  legal  consequence  resulting  from 
tbe  deposit  In  the  manner  In  which  It  was 
made,  title  to  the  money  vested  in  the  bank; 
and.  when  he  drew  bis  check  as  a  general 
depositor,  while  he  received  back  some  of 
the  very  money  wblch  be  had  tUmself  depos- 
ited, he  did  not  receive  it  as  his  own  money, 
but  as  the  money  of  the  bank.  Some  of  this 
money,  although  the  identical  money  that  he 
had  deposited  on  the  day  before,  was  as 
much  tbe  property  of  the  bank  as  the  re- 
mainder of  the  amount  paid  to  him  which 
came  from  other  funds  of  tbe  bank.  There 
are  respectable  authorities  holding  that  If  a 
bank  receives  a  general  deposit  at  a  time 
when  it  is  insolvent,  and  its  insolvency  Is 
known  to  the  officers  of  the  bank,  but  un- 
known to  the  depositor,  the  depositor  may 
reclaim  his  deposit;  no  title  to  tbe  money 
passing  on  account  of  tbe  fraud  perpetrated 
upon  him.  In  some  cases  this  doctrine  seems 
to  have  been  recognized  in  the  general  terms 
al>ove  stated.  In  others  It  has  been  limited 
to  those  cases  where  the  money  of  tbe  de- 
positor could  be  identified  and  separated 
from  tbe  general  funds  of  the  bank.  In  oth- 
er cases  it  lias  been  held  that  tlie  doctrine 
does  not  apply  if  the  money  of  the  depositor 
has  become  mingled  with  the  general  funds 
of  the  bank.  5  Cyc.  565;  2  Morse  on  Banks 
Digitized  by  VjOOQIC 


30 


68  SOUTHEASTERN  REPORTBB. 


(Oa. 


(4th  Ed.)  8  629;  Boone  on  Banks,  §  295;  Ma- 
gee  on  Banks,  g  333;  Zane  on  Banks,  S  344; 
3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  847.  The 
Code  declares  that  If  an  Insolvent  bank  or 
banker,  with  knowledge  of  such  insolvency, 
shall  receive  money  on  general  deposit,  and 
fail  to  pay  the  depositor  within  three  days 
after  demand,  such  banker  or  officer  in 
charge  of  the  bank  receiving  the  deposit 
shall  be  guilty  of  a  felony.  Civ.  Code  1895, 
S  1982;  Pen.  Code  1895,  t  207.  The  pri- 
mary purpose  of  this  provision  Is  to  punish 
the  officers  of  a  bank  who  receive  on  de- 
posit money  of  others,  knowing  that  the 
bank  is  in  a  condition  where  it  cannot  re- 
pay the  same.  It  is  contended  that  this  is  a 
recognition,  by  the  General  Assembly,  of 
the  fact  that  the  receiving  of  the  deposit  un- 
der such  circumstances  is  a  fraud  on  the  de- 
positor who  is  ignorant  of  the  condition  of 
the  bank,  and  therefore  is  in  effect  a  recog- 
nition of  the  principle  above  alluded  to, 
which  authorizes  a  depositor  to  reclaim  his 
deposit  It  is  to  be  noted,  however,  that  the 
banker  or  officer  of  an  incorporated  bank 
may  prevent  a  prosecution  by  repayment  of 
the  deposit  within  three  days  after  demand. 
In  the  case  of  a  private  banker  he  may  repay 
the  same  from  any  assets  owned  by  him  in- 
dependently of  those  embarked  in  his  bank- 
ing business,  or  assets  thus  embarked  so 
long  as  he  is  In  a  position  where  he  can  le- 
gally control  the  disbursement  of  such  as- 
iiets;  but  in  the  case  of  an  officer  of  an  In- 
corporated bank,  in  order  to  prevent  a  prose- 
cution, he  must  refund  to  the  depositor  the 
apaount  of  his  deposit  out  of  his  own  assets, 
for  the  penalty  of  the  law  is  placed  upon 
him  as  an  individual,  and  he  has  no  author- 
ity, by  virtue  of  bis  office  In  the  bank,  to  use 
the  assets  of  the  bank  for  the  purpose,  un- 
less it  la  done  by  the  authority  of  those  In 
control  of  the  bank,  and  under  the  circum- 
stances It  Is  lawful  for  the  bank  to  make 
such  a  disposition  of  Its  assets.  The  Code 
also  declares  that  all  conveyances,  assign- 
ments, transfers  of  stock,  or  other  contracts 
made  by  the  bank  In  contemplation  of  Insolv- 
ency, or  after  Insolvency,  except  for  the  ben- 
efit of  all  creditors  and  stockholders,  shall 
be  fraudulent  and  void  unless  made  to  an  In- 
nocent purchaser  for  value,  without  notice 
or  knowledge  of  the  condition  of  the  bank, 
and  the  officers  making  or  consenting  to  such 
conveyance  or  contract  shall  be  punished  as 
for  a  felony.  Civ.  Code  1805,  S  1979;  Pen. 
Code  1895,  S  208.  The  purpose  of  this  pro- 
vision is  to  prevent  the  bank  from  prefer- 
ring one  of  Its  creditors  when  the  fact  of  In- 
solvency Is  known  to  the  creditor.  A  depos- 
itor by  general  deposit  is  a  mere  creditor, 
and  if  the  bank  makes  to  the  depositor  a 
conveyance,  or  assignment,  or  transfer  of 
stock,  or  other  contract  the  legal  effect  of 
which  Is  to  give  to  such  depositor  a  prefer- 
ence over  the  other  creditors,  the  transaction 
Is  void,  and  the  officer  conducting  the  same 
a  felon.    It  Is  a  well-settled  principle  that, 


If  one  obtains  the  goods  of  another  under  a 
contract  of  sale  as  the  result  of  a  fraudul^it 
misrepresentation  as  to  his  solvency,  the  sel- 
ler, upon  discovering  the  fraud,  may  rescind 
the  sale  and  reclaim  the  goods  In  the  event 
they  are  still  in  the  possession  of  the  buyer, 
and  the  rights  of  innocent  parties  are  not 
affected  by  such  reclamation.  It  may  be 
therefore  that  where,  by  the  fraudulent  rep- 
resentation of  the  officer  of  a  bank  as  to  its 
solvency,  one  Is  induced  to  make  a  general 
deposit  of  bis  money,  the  depositor  may, 
after  the  discovery  of  the  fraud  that  has 
been  perpetrated  upon  him,  recover  the  mon- 
ey that  he  has  deposited,  provided  the  same 
can  be  identified  and  the  actual  money  re- 
ceived by  the  bank  returned  to  him;  but, 
where  one  Intending  to  become  a  depositor 
in  a  bank  makes  no  Inquiry  as  to  its  solven- 
cy, and  Is  not  induced  to  make  the  d^ioslt 
as  the  result  of  any  statement  made  by  the 
officers  of  the  bank,  such  depositor  Is  in  no 
better  position  than  any  other  person  who 
deals  with  an  Insolvent  under  the  Impres- 
sion that  he  is  solvent  One  who  sells  goods 
to  an  insolvent,  such  sale  not  being  brought 
about  by  any  fraudulent  misrepresentation, 
cannot,  after  the  goods  have  been  delivered, 
reclaim  the  same  upon  the  ground  that  he  has 
since  discovered  that  his  buyer  Is  insolvent, 
even  though  the  fact  of  insolvency  were  well 
known  to  every  other  parson  than  the  seller 
himself.  Upon  the  same  principle  we  think 
that  where  one  deals  with  a  bank  upon  the 
assumption  that  It  Is  solvent,  and  intrusts 
his  money  to  It  as  a  general  depositor,  be 
has  no  superior  claim  over  other  creditors 
growing  out  of  the  fact  that  be  was  ignorant 
of  the  insolvency  at  the  time  of  the  deposit; 
there  being  no  other  fact  amounting  to  an 
Inducement  to  make  the  deposit  other  than 
the  bank  holding  itself  out  to  the  world  as 
a  bank  of  deposit  We  do  not  think  that 
the  mere  silence  of  the  officers  of  the  bank 
as  to  its  condition  at  the  time  of  the  deposit 
is  sufficient  either  to  authorise  a  depositor 
to  reclaim  liis  money  on  account  of  a  fraud, 
or  to  give  him  any  superior  lien  over  other 
creditors  In  the  distribution  of  the  assets  of 
the  bank.  As  stated  above,  however,  we  are 
aware  that  there  are  req)ectable  authorities 
which  go  to  this  extent 

2.  If  a  bank  is  insolvent,  but  is  still  con- 
ducting its  business,  and  pays  the  check  of  a 
depositor  In  the  usual  course  of  business, 
and  the  depositor  has  no  notice  of  the  In- 
solvency, the  payment  is  good,  and  the  de- 
positor Is  protected  notwithstanding  the  bank 
is  actually  insolvent  In  Hill  v.  W.  &  A.  R. 
Co.,  86  Oa.  284,  12  S.  B.  635,  It  was  held  that 
a  depositor  who  draws  bis  check  on  a  bank 
and  receives  effects  therefrom,  without  no- 
tice of,  or  reason  to  suspect  Its  Insolvency, 
will  be  treated  as  a  bona  fide  purchaser  un- 
der the  act  above  referred  to.  See,  also, 
Dutcher  v.  Importers'  Bank,  59  N.  Y.  6. 
There  Is  no  ruling  In  the  case  in  86  Oa.  284, 
12  S.  E.  035,  as  to  wbat^uld  be  .the  effect 
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upon  the  transaction  If  the  depositor  knew 
of  the  Inaolvency,  or  had  reason  to  suspect 
It,  at  the  time  that  be  received  payment  of 
his  check,  -when  such  payment  was  made 
vrhile  tbe  bank  was  still  In  operation  and 
the  payment  made  In  tbe  usual  course  of 
business.  It  1b  a  well-known  fact  that  the 
suspicion  that  a  bank  is  insolvent  causes  all 
depositors  who  are  acquainted  with  tbe  facts 
l«dding  to  the  suspicion  to  rush  at  once  and 
withdraw  their  deposits.  A  run  on  a  bank 
18  always  produced  by  those  who  tblnk  they 
have  reason  to  suspect  that  tbe  bank  Is  in  a 
failing  condition;  and  we  are  not  prepared 
to  bold  If  a  bank  Is  still  In  operation,  x>pen 
during  the  nsual  hours  of  business,  paying 
its  checks  In  the  order  In  which  they  are 
presented,  according  to  the  custom  of  bank- 
ers, that  a  depositor  who  merely  bad  reason 
to  suspect  the  solvency  of  tbe  bank,  tbls  be- 
ing tbe  motlye  for  bis  drawing  a  check, 
woDid  be  required  to  repay  to  the  bank  the 
amount  so  withdrawn,  less  what  would  be 
his  pro  rata  share  in  tbe  assets  of  the  bank 
on  the  daj  that  tbe  amount  was  withdrawn. 
Id  the  event  that  the  bank  was  afterwards 
forced  to  liquidation,  and  was,  la  fact,  in- 
solvent. Neither  are  we  prepared  to  hold 
that  one  who  actually  knows  that  a  bank  Is 
insolvent,  but  does  nothing  except  to  draw 
his  check  and  present  It  and  receive  pay- 
ment over  the  counter  In  the  usual  course  of 
business,  would  be  required  to  refund  tbe 
amount  so  withdrawn,  less  bis  pro  rata 
share,  upon  a  final  winding  up  of  tbe  af- 
fairs of  tbe  bank.  As  we  understand  this 
record  a  decision  of  these  questions  Is  not 
necessary.  But  when  a  depositor  with  no- 
tice, or  knowledge,  or  reason  to  suspect  that 
a  bank  Is  Insolvent,  by  collusion  with  tbe 
officers  of  a  bank,  receives  payment  of  bis 
check  not  In  the  nsual  course  of  business, 
and  under  such  circnmstances  that  payment 
to  him  gives  him  a  preference  over  the  other 
creditors,  the  depositor  is  guilty  of  a  fraud 
upon  tbe  other  creditors,  and  will  be  re- 
quired to  refnnd  all  of  tbe  amount  so  with- 
drawn by  bim,  except  what  would  be  bis 
proportion  of  the  assets  upon  tbe  winding 
op  of  tbe  affairs  of  the  bank.  And  especially 
would  this  be  true  in  a  case  where  the  doors 
of  a  bank  were  closed  and  other  depositors 
were  not  being  paid  and  tbe  depositor  re- 
ceiving his  money  was  singled  out  as  tbe 
sole  depositor,  or  one  of  a  select  few,  who 
were  being  paid,  when  the  depositors,  as  a 
class,  were  not  being  paid  In  the  order  In 
which  their  checks  were  presented.  It  has 
been  held  that  If  a  payment  was  made  not 
in  the  ordinary  course  of  business,  when  tbe 
bank  was  actually,  though  not  avowedly,  in- 
solvent, the  payee  cannot  hold  the  amount 
paid  to  him,  though  he  was  Ignorant  of  tbe 
bank's  condition.  2  Morse  on  Banks  (4th 
Ed.)  f  625.  Payment  made  by  an  Insolvent 
bank,  or  made  In  contemplation  of  Insolv- 
ency, with  the  intent  to  give  a  preference  to 
a  particular  creditor.  Is  void.  Irrespective  of 


whether  tbe  insolvency  was  open  and  noto- 
rious, or  whether  tbe  payee  knew  of  tbe  in- 
solvency or  motive  of  the  bank  In  making 
tbe  payment.  Boone  on  Banks,  §  301.  Un- 
der our  statutes,  however,  it  would  seem  that 
If  tbe  depositor,  although  paid  not  in  tbe 
usual  course  of  business,  was  Ignorant  of 
tbe  Insolvency  and  of  the  Intent  of  the  bank 
to  prefer  bim,  he  would  be  protected,  and  not 
required  to  refund.  However,  it  would  seem, 
under  some  circumstances,  that  payment  out 
of  tbe  usual  course  of  business  would  be  a 
circumstance  to  be  given  great  weight  In  de- 
termining whether  there  was  notice,  as  a 
payment  made  with  a  view  of  giving  a  pref- 
erence to  a  particular  creditor  is  rarely,  if 
ever,  made  in  the  usual  course  of  business. 
See,  In  tbls  connection,  Clarke  v.  Ingram, 
107  Qa.  505,  33  S.  B.  802. 

8.  There  was  no  evidence  whatever  au- 
thorizing the  instruction  of  tbe  judge  on 
tbe  subject  of  special  deposits.  Tbe  in- 
struction of  tbe  Judge,  that  if  tbe  defendant 
placed  bis  money  on  deposit,  and  such  ac- 
tion was  Induced  by  tbe  officers  of  tbe  bank, 
and  If  tbe  Insolvency  of  tbe  bank  was  un- 
known to  him,  be  would  have  a  right  to  with- 
draw the  money  when  he  learned  of  tbe  In- 
solvency, was  also  unauthorized  by  the  evi- 
dence; there  being  no  evidence  whatever 
that  there  was  any  inducement  held  out  to 
him  to  make  tbe  deposit  which  he  himself 
claims  was  a  mere  general  deposit.  The 
errors  thus  committed  are  of  such  grave 
nature,  under  the  facts  of  the  case,  as  to  re- 
quire a  reversal  of  the  Judgment.  The  as- 
signment made  by  the  president  and  cash- 
ier of  tbe  bank,  without  the  authority  of  the 
board  of  directors,  was  admissible  simply 
as  a  circumstance  showing  tbe  insolvency  of 
tbe  bank;  It  being,  in  effect,  an  admission 
of  both  the  president  and  the  cashier  that 
tbe  bank  was  insolvent  on  the  day  of  the 
transaction  In  question,  but  tbe  rejection  of 
tbls  evidence  probably  would  not  have  been 
alone  sufficient  reason  for  reversing  the 
judgment. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


RAOAN   V.   STANDARD   SCALE   CO. 
(Supreme  Court  of  Georgia.     June  15,  1007.) 

subbooation— pubchasbbs   of    incttmbered 

Pbopkbtt. 

Where  one  purchases  a  certain  piece  o( 
property  against  which  there  are  two  recorded 
mortgages,  and  pays  off  the  senior  mortgage 
out  of  the  purchase  money,  and  it  is  canceled, 
equity  will  not,  in  the  absence  of  an  agreement 
between  tbe  parties  to  that  effect,  subrogate 
him  to  the  rights  of  the  senior  mortgagee,  as 
against  the  other  incumbrancer,  whose  lien  waa 
subject  to  the  senior  mortgage,  but  prior  to  the 
;>urchase. 

[Ed.  Note. — Vot  cases  in  point,  see  Cent  Dig, 
vol.  44,  Subrogation,  {  38.] 


(Syllabus  by  tbe  Court) 
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Error  from  Superior  Court,  Floyd  Connty; 
Moses  Wright,  Judge. 

Action  by  the  Standard  Scale  Company 
against  R.  J.  Ragan.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

The  Standard  Scale  Company  filed  an  equi- 
table petition  against  Ragan,  and  alleged  the 
following  facts:  On  May  26,  1902,  one  Cor- 
ley  executed  and  delivered  to  the  Exchange 
Bank  of  Rome  certain  promissory  notes  for 
the  principal  sum  of  $240,  and  secured  the 
notes  by  a  mortgage  on  one  "De  Loach  para- 
gon" planer,  and  the  mortgage  was  recorded 
on  May  27,  1902.  Subsequently  Coriey  exe- 
cuted to  Ragan  a  mortgage  covering  the  same 
property,  which  was  recorded  on  October  8, 
1902,  and  "some  time  during  the  month  of 
November,  1902,  petitioner  bought  said  prop- 
erty from  said  Coriey  for  the  sum  of  $200, 
and  out  of  said  purchase  price  It  [plaintiff] 
paid  the  Exchange  Banic  of  Rome  the  sum  of 
$100;    said  amount   being  the  balance  due 

'  said  bank  upon  said  note  and  mortgage  held 
by  it  Upon  receipt  of  said  sum,  said  bank 
canceled  Its  said  mortgage,  and  surrendered 
the  same  to  Coriey."  Ragan  obtained  a 
Judgment  In  the  dty  court  against  Coriey  on 
Corley's  note  and  mortgage  to  him,  and  the 
execution  was  levied  on  the  property  de- 
scribed in  the  mortgage ;  and  to  this  levy  the 
Standard  Scale  Company  interposed  a  claim. 
Coriey  Is  Insolvent  and  has  left  the  state.  .  It 
was  prayed  "that  said  Ragan  be  enjoined 
from  proceeding  further  with  said  case  in 
the  city  court  until  this  cause  can  be  heard 

.  and  disposed  of ;  that  petitioner  be  subrogat- 
ed to  the  rights  of  said  bank  as  against  said 
property;  that  said  Ragan  be  required  to 
pay  •  •  •  petitioner  the  sum  of  $160, 
with  8  per  cent  interest  thereon  from  No- 
vember 6,  1902 ;  and  that  upon  failure  to  pay 
said  amount,  with  Interest,  said  property  be 
found  not  subject  to  the  mortgage  fl.  fa.  held 
by  said  Ragan."  The  case  was  submitted  to 
the  presiding  Judge  upon  an  agreed  state- 
ment of  facts,  which  accorded  with  the  fore- 
going statement,  and  the  court  rendered  Judg- 
ment as  follows :  "That  the  property  levied 
upon  and  claimed  in  said  cause  be,  and  the 
same  is  hereby,  found  not  subject  to  the  lien 
of  plaintiff's  fl.  fa.  unless  plaintiff  in  fl.  fa. 
(Ragan)  pay  over  to  claimant  (Standard 
Scale  Company)  within  thirty  days  from  the 
date  hereof  the  sum  of  $160,  with  8  per  cent. 
Interest  thereon  from  November  6,  1902." 
Ragan  excepted. 

C.  E.  Davis  and  J.  W.  &  0.  E.  Maddox,  for 
plaintiff  in  error.  Dean  &  Dean,  for  defend- 
ant in  error. 

BECK,  J.  (after  stating  the  facts).  1.  The 
doctrine  of  subrogation  was  ably  discussed 
by  Justice  Cobb  in  the  case  of  Wiikins  v. 
Gibson,  113  Ga.  81,  38  S.  E.  374,  &i  Am.  St. 
Rep.  204,  where  the  rule  was  announced 
(page  47  of  113  Ga.,  and  page  381  of  38  S.  E.) 
that  "subrogation  will  arise  only  In  those 


cases  where  the  party  claiming  It  advanced 
the  money  to  pay  a  debt  which,  in  the  event 
of  default  by  the  debtor,  he  would  be  bound 
to  pay,  or  where  he  has  some  interest  to 
protect,  or  where  he  advanced  the  money 
under  an  agreement,  expressed  or  Implied, 
made  either  with  the  debtor  or  creditor,  that 
he  would  be  subrogated  to  the  rights  and 
remedies  of  the  creditor."  The  case  of 
Simpson  t.  Ennis,  114  Ga.  202,  39  S.  E.  853, 
which  Is  relied  upon  by  the  defendant  in  er- 
ror to  support  the  ruling  of  the  court  below. 
Is  not  In  point  In  the  case  at  bar.  In  that 
case  Simpson  purchased  certain  lands  from 
the  .heirs  of  a  deceased  person.  At  the  time 
of  the  purchase  It  was  represented  to  Simp- 
son by  the  heirs  and  their  attorney  that 
there  were  no  other  debts  against  the  estate, 
except  one  due  the  Georgia  Loan  &  Trust 
Company  and  some  state  and  county  taxes, 
which  It  was  agreed  that  the  purchaser 
should  pay  out  of  the  purchase  money,  and 
which  he  did  so  pay.  There  is  nothing  In 
the  record  to  show  tliat  the  purchaser  had 
either  actual  or  constructive  notice  of  any 
other  dc^ts  due  by  the  decedent  Subse- 
quently to  this  conveyance  the  defendant 
qualified  as  administrator  of  the  estate  of 
said  deceased,  and  brought  an  action  of  eject- 
ment against  the  grantees  of  Simpson  to  re- 
cover, as  the  proi)erty  of  the  decedent  the 
lands  thus  sold  in  order  to  subject  them 
to  Judgments  which  had  been  obtained  against 
him  as  administrator.  Simpson  filed  an  equi- 
table petition  to  enjoin  the  administrator 
from  prosecuting  the  ejectment  suits  until 
be  should  have  reimbursed  the  petitioner  for 
the  amounts  paid  by  him  In  extinguishing 
the  debt  to  the  Georgia  Loan  &  Trust  Com- 
pany ;  and  this  court  very  properly  held  that 
the  plaintiff  was  subrogated  to  the  rights  of 
the  creditor  whose  debts  he  had  exthiguisbed 
as  against  the  plaintiff  in  the  ejectment  suits. 
In  the  present  case,  however,  tne  plaintiff 
purchased  a  piece  of  property  against  which 
there  were  two  recorded  mortgages.  He  paid 
off  the  senior  mortgage,  and  "the  bank  [the 
bolder  thereof]  canceled  Its  said  mortgage  and 
surrendered  the  same  to  Coriey,"  the  plain- 
tiff's vendor;  and  the  plaintiff  now  seeks  to 
be  subrogated  to  the  rights  of  the  bank  as 
against  the  holder  of  the  Junior  incumbrance. 
The  rule  In  such  cases  is  thus  stated  in 
Sheldon  on  Subrogation  (2d  Ed.)  48:  "Where 
the  purchaser  from  a  mortgagor  pays  off  the 
mortgage  and  has  it  discharged  without 
more,  equity  will  not  subrogate  hUn  to  the 
rights  of  the  mortgagee  against  an  incum- 
brancer whose  lien  is  subject  to  the  mort- 
gage, but  prior  to  the  purchase."  And  in  27 
Am.  &  Eng.  Enc.  of  L.  (2d  Ed.)  238,  it  is 
said :  "A  jiurchaser  of  property  who  has  dis- 
charged an  Incumbrance  thereon  will  be  sub- 
rogated to  the  lien  of  such  incumbrance  as 
against  the  holders  of  other  Incumbrances 
of  which  he  had  no  notice,  but  not  as  against 
the  holders  of  other  incumbrances  of  which 
be  bad  notice,  either  actual  or  ccmstructlTa.'* 
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See,  alao,  Woodalde  t.  Lippold,  118  Oa.  877, 
39  8.  E.  400,  84  Am.  St  Rep.,267.  When  the 
Standard  Scale  Company  purcbased  tbe  prop- 
ert7  In  controrersy  from  Cor  ley  and  paid  off 
tbe  mortgage  to  the  bank.  It  did  bo  with  con- 
atnictlTe,  If  not  actnal,  notice  that  Ragan 
held  aootber  mortgage  against  tbe  same  prop- 
ert;;  and  it  is  not  contended  tbat  the  scale 
company  made  any  agreement  with  either  tbe 
debtor  or  the  creditor  that  It  was  to  be  anb- 
rogated  to  tbe  rights  and  priorities  of  tbe 
bank.  Under  tbe  rale  alMve  announced,  it 
follows  that  tbe  coort  erred  in  holding  tbat 
tbe  plaintlfT  was  subrogated  to  the  lien  of  tbe 
bank  as  against  tbe  mortgage  held  by  Ragan. 
Judgment  revsned.  All  tbe  Justices  oon- 
nr. 


OARBfAN  T.  WATSON  &  CO. 
(Bnpreme  Court  of  Georgia.     June  16.  1907.) 

APPEli — Rktikw  . 

The  evidence  introduced  by  the  plaintiff 
was  sufficient  to  authorise  the  verdict  in  his 
tiTor.  No  error  of  law  ia  complained  of,  and, 
tbe  judge  being  satisfied  with  the  verdict,  it 
■boDid  be  allowed  to  stand. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
tcL  8,  Appeal  and  Br^r,  |  8948.] 

(SyUaboB  by  the  Court.) 

Error  from  Superior  Court,  Thomas  Goanr 
ty;  R.  O.  Mitchell,  Judge. 

Action  by  Watson  &  Co.  against  J.  L.  Car- 
man. From  the  Judgment,  Carman  brings 
error.    Affirmed. 

J.  r.  Uitcbell  and  Tbeo.  Titua,  for  plalntUT 
Id  error.  Hammond  &  Hammond,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


WHITB  et  «I.  T.  NORTH  GEORGIA  ELEC- 
TRIC CO.  et  aL 

(Sopteme  Court  of  Georgia.     Jnne  15,   1907.) 

1.  iRjtjRCTioii  —  Contempt  —  MuLTiFABious 
Petitioii. 

If  a  petition  for  injunction  and  other  relief 
i>  moltifarions.  and  an  objection  is  properly 
made,  urging  multifariousness  as  a  reason  why 
tbe  prayers  should  not  be  granted,  it  is  erro- 
aeoDs  for  tbe  court,  upon  sucn  petition,  to  grant 
>n  injunction  and  render  a  judgment  finding 
the  defendants  in  contempt  of  court  for  violating 
a  fonner  injunction  declared  upon  in  the  suit. 

2.  AcnoR— JoiNDEB  OF  Causbs  of  Action— 

MULTIFABIOUB   PETITION. 

A  petition  which  embraces  two  claims  by 
(pparate  and  distinct  parties  against  separate 
and  distinct  parties,  where  there  is  no  common 
'icfat  to  be  established,  is  multifarious. 

I  Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
»1.  1,  Action,  f  611.] 

it.  Samk. 

The  allegations  of  the  petition  in  tlds 
cue  were  of  such  character  as  to  render  the 
petition  multifarious.  Appropriate  objection 
Wag  taken  thereto,  it  was  erroneous  for  the 
coat,   irreapeetive  of  any   other  question   in- 
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volved,  to  grant  the  injunction  and  adjudge  tbe 
defendants  in  CMitempt  of  court. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Babnn  County; 
J.  J.  Kimsey,  Judge. 

Action  by  tbe  North  (Georgia  Electric  Com- 
pany and  others  against  8.  B.  White  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Reversed. 

Brown  &  Randolph,  J.  J.  Bowden,  B.  E. 
A.  Hamby,  and  Spencer  R.  Atldnson,  for 
plaintiffs  in  error.  H,  H.  Dean,  for  defend- 
ants in  error. 

ATKINSON,  J.  1,  2.  As  a  general  rule  dis- 
tinct and  separate  claims  of  or  against  dif- 
ferent persons  cannot  be  joined  in  the  same 
action.  Civ.  Code  1896,  If  4938,  4946.  In 
eqaity,  where  there  is  a  common  right  to  I>e 
established  by  or  against  several,  and  one 
is  asserting  tlie  right  against  many  or  many 
against  one,  equity  will  determine  tbe  whole 
matter  in  one  action.  Civ.  Code  1896,  f 
4846.  Eqaity  is  ancillary,  but  never  antag- 
onistic to  tbe  law.  Civ.  Code  A895,  §  3923. 
Tbe  sections  of  tbe  Code  atxive  referred  to 
are  entirely  in  tiarmony.  Tie  claims  are 
not  separate  and  distinct  where  there  la  a 
common  rigbt  to  be  established  by  several 
against  one  or  more.  The  contrary  is  true 
if  no  common  right  is  involved,  and  if  there 
is  no  community  of  interest  tietween  the 
parties  suing.  Tbe  common  right  referred 
to  may  consist  of  a  Joint  interest  in  the 
cause  of  action  declared  upon,  or  of  separate 
interests  in  tlie  particular  subject-matter  of 
the  suit  An  example  of  tbe  first  class 
would  be  a  suit  upon  a  promissory  note  pay- 
able to  several  persons  instituted  by  the  sev- 
eral payees  because  each  has  an  interest  in 
tbe  note  and  is  entitled  to  collect  it  An  ex- 
ample of  the  second  class  would  be  a  suit 
by  several  creditors  having  distinct  and 
separate  .claims  against  an  Insolvent  debtor, 
instituted  for  the  purpose  of  marshaling  as- 
sets of  the  debtor.  In  such  case  there  is  no 
joint  ownership  of  tbe  several  claims  assert- 
ed against  tbe  insolvent  debtor,  but  all  are 
Interested  in  the  disposition  to  be  made  of 
bis  property.  It  may  be  said  that  where 
several  sue  Jointly,  if  there  be  not 'a  Joint 
interest  in  tbe  claim  declared  upon  or  a  com- 
mon right  in  tbe  object  sought  the  claims 
win  be  separate  and  distinct  and  cannot  be 
joined.  With  an  improper  joinder  of  causes 
of  action  tbe  suit  will  be  multifarious. 

The  doctrine  of  multifariousness  is  ably 
discussed  by  Mr.  Justice  Fish  in  Coniey  v. 
Buck,  100  Ga.  187,  28  S.  E.  97,  and  the  "com- 
mon-right" test  applied.  There  it  is  said: 
"An  equitable  petition  by  a  Judgment  credit- 
or against  the  defendant  in  execution  and 
others  alleged,  in  substance,  that  they  bad 
all  entered  Into  a  conspiracy  to  defeat  the 
collection  of  the  debt  upon  which  the  Judg- 
ment was  founded,  that  tbe  common  object 
of  all   the  conspirators  was  to -.'bide'  and 
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'cover  np,'  In  the  names  of  the  conspirators 
other  than  the  defendant  in  execntion,  prop- 
erty wtilcb  really  belonged  to  him,  and  that, 
in  pursuance  of  this  object,  various  deeds 
had  been  executed  purporting  to  convey  spe- 
cified parcels  of  realty  to  tnese  conspirators, 
which  in  fact  l)eionged  to  the  Judgment  debt- 
or; the  particulars  In  each  Instance  being  set 
forth.  The  petition  prayed  for  the  cancel- 
lation of  the  various  conveyances  wlUch 
were,  for  the  reasons  stated,  alleged  to  be 
fraudulent;  and  for  a  Judgment  subjecting 
all  the  property  to  the  petitioner's  execution. 
Held,  that  this  petition  was  not  demurrable 
as  failing  to  set  forth  an  equitable  cause  of 
action,  nor  as  being  multifarious,  nor  for 
want  of  sufficient  fullness  in  stating  wherein 
the  alleged  fraudulent  acts  of  the  several  de- 
fendants consisted."  So,  also,  In  Van  Dyke  v. 
Van  Dyke,  120  Ga.  984,  48  S.  E.  380,  the  sub- 
ject was  considered.  Mr.  Justice  Fish,  again 
speaking  for  the  court,  said  (page  988  of  120 
Ga.,  and  page  382  of  48  S.  E.):  "It  is  not 
tme  that  since  the  passage  of  the  uniform 
procedure  act  of  1887  multifariousness  is  no 
longer  a  ground  of  demurrer  to  an  equitable 
petition.  That  act  allows  the  Joinder  of 
equitable  and  legal  causes  of  action  in  one 
suit,  but  an  equitable  petition  that  would 
have  been  demurrable  for  multifariousness 
in  Joining  separate  and  distinct  causes  of 
action  against  different  defendants,  prior  to 
the  passage  of  that  act.  Is  still  demurrable 
on  such  ground."  Numerous  other  illustra- 
tions of  tlie  "common-right"  test  may  be 
fonnd  in  the  decisions  on  the  subject  of 
multifariousness  cited  in  9  Htchie's  Dig.  Ga. 
B.  472-474.  If  there  is  a  common  right  and 
the  court  of  equity  takes  Jurisdiction,  there 
is  no  limit  to  which  the  court  will  go  In 
order  to  do  complete  Justice,  but,  where 
there  Is  no  common  right,  equity  will  not, 
for  any  purpose,  entertain  a  suit  wherein 
separate  and  distinct  parties  with  separate 
and  distinct  claims  unite  against  one  or  more 
parties.  The  statutes  simply  prohibit  the 
Joining  of  such  claims  In  one  suit.  If  a  suit 
be  defective  because  of  such  multifarious- 
ness, it  Is  demurrable,  and,  if  objected  to  by 
appropriate  demurrer,  It  is  error  to  grant  an 
injunction  and  adjudge  certain  of  the  de- 
fendants in  contempt  of  court  for  a  violation 
of  an  older  injunction.  See,  in  this  con- 
nection, Webb  v.  Parks,  110  Ga.  639,  36  S. 
B.  70;  Moore  v.  Hill,  59  Ga.  760. 

3.  The  case  before  us  furnishes  an  ex- 
ample of  multifariousness.  After  amendment 
the  plaintiffs  are  the  North  Georgia  Electric 
Company  and  Crisson,  Poore,  and  Lockeby. 
The  defendants  are  White,  Magid,  Prentiss, 
and  De  More.  The  plaintiffs  Crisson,  Poore, 
and  Lockeby  are  not  interested  in  any  re- 
lief against  any  of  the  defendants,  except 
De  More.  The  only  relief  sought  against 
him  by  Crisson,  Poore,  and  Lockeby  is  an 
Injunction  to  stay  the  prosecution  of  a  cer- 
tain forcible  detainer  proceeding,  regularly 
sued  out  under  the  statute  and  pending  In 


the  Justice's  court  There  were  no  parties 
to  that  proceeding  except  Crisson,  Poore, 
and  Lockeby  as  defendants,  and  De  More  as 
plaintiff.  The  right  of  no  other  person  was 
involved  in  that  litigation,  and  the  result  ob- 
tained therein  could  not  by  any  possibility 
have  affected  either  the  plaintiff  the  North 
Georgia  Electric  Company,  or  the  defendants 
White,  Magid,  or  Prentiss.  If  that  proceed- 
ing could  t>e  enjoined,  there  were  no  other 
necessary  or  proper  parties  for  the  accom- 
plishment of  such  a  purpose  than  Crisson, 
Poore,  and  Lockeby  as  plahitiffs,  and  De  More 
as  defendant  With  respect  to  that  subject- 
matter  the  North  Georgia  Electric  Ccmipany 
may  have  been  stricken  from  the  pleadings; 
and  all  allegations  relating  to  matters  tte- 
tween  the  North  Georgia  Electric  Company 
on  the  one  hand,  and  White,  Magid,  and 
Prentiss  on  the  other,  may  have  been  strick- 
en, and  a  complete  case  would  have  been 
left  for  determination  by  the  court,  to  wit, 
the  application  for  injunction  by  Crisson, 
Poore,  and  Lockeby  against  De  More.  This 
claim  between  these  parties  was  separate 
and  distinct  and  could  not  be  Joined  In  the 
same  suit  with  another  claim  between  other 
parties  concerning  a  different  subject-matter. 
The  North  Georgia  Electric  Company  was  not 
concerned  with  the  injunction  sought  against 
the  prosecution  of  the  forcible  detainer  pro- 
ceeding instituted  by  De  More.  It  was  whol- 
ly Immaterial  whether  In  that  case  De  More 
should  win  or  lose.  The  Judgment  would  not 
affect  tliat  company  in  the  least  Its  claim 
was  against  White,  Magid,  Prentiss,  and  De 
More  with  respect  to  entirely  different  mat- 
ters. Concerning  this  claim.  It  was  eileged 
that  the  North  Georgia  Electric  Company  held 
title  to  certain  land  under  a  chain  of  title 
extending  back  to  Bleckley  et  al.;  that  while 
the  land  was  owned  by  Bleckley  a  controversy 
arose  over  the  title  between  Bleckley  and 
White,  which  resulted  in  the  recovery  of 
the  land  by  Bleckley  and  the  grant  of  a 
permanent  injunction  against  White,  enjoin- 
ing all  future  interference  with  Bleckley's 
possession;  that  in  order  to  avoid  the  effect 
of  the  Injunction,  White  sold  to  Magid  and 
Magid  sold  to  Pr«>tiss,  and  that  they  had  all 
combined  and  confederated  for  the  purpose 
of  defeating  the  Injunction,  and,  so  combin- 
ing, had  employed  De  More  as  a  mere  agent 
to  go  and  enter  upon  the  possession  of  the 
property.  The  prayer  was  for  Injunction 
against  White,  Magid,  Prentiss,  and  De  Moroi 
seeking  to  enjoin  them  from  interfering  with 
the  possession  of  the  North  Georgia  Electric 
Company,  and  likewise  for  a  cancellation  of 
the  deed  from  White  to  Magid  and  the  deed 
from  Magid  to  Prentiss  as  clouds  upon  the 
title  of  the  North  Georgia  Electric  Company, 
and  likewise  to  punish  all  for  a  contempt  of 
court  in  violating  the  first  Injunction  ob- 
tained by  Bleckley  against  White,  to  which 
reference  has  already  be«i  made. 

In  this  claim  there  is  no  possibility  by 
which   Crisson,   Poorer   {utd_Lock^  could 
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bare  had  any  Interest  Wbateyer  be  the  re- 
lief to  which  the  North  Georgia  Electric 
Company  may  be  entitled  against  White, 
Magld,  Prentisa,  or  De  More  with  respect  to 
the  subject-matters  alleged,  it  was  wholly 
separate  and  distinct  from  the  Injunction 
sought  by  Crisaon,  Poore,  and  Lockeby,  and 
was  entirely  Independent  of  Crisson,  Poore, 
and  Lockeby.  If  all  reference  to  the  claim 
for  Injunction  sought  by  Crisson,  Poore,  and 
Lockeby  were  eliminated  from  the  case^  it 
would  still  leave  pending  In  court  all  of  the 
essentials  of  a  case  between  the  other  parties, 
uimn  which  the  court  could  proceed.  There 
would  be  the  North  Georgia  Electric  Company 
as  plaintifT,  and  White,  Magid,  Prentiss,  and 
De  More  as  defendants,  with  a  proper  subject- 
matter  for  adjudication  by  the  court  In 
other  words,  there  would  be  another  separate 
and  distinct  claim.  It  is  thus  seen  that  In 
this  one  suit  there  are  two  separate  and  dis- 
tinct claims  by  separate  and  distinct  parties 
without  any  common  right  The  court  not 
only  granted  the  injunction,  but  also  ad- 
Judged  some  of  the  defendants  in  contempt  of 
court  for  a  rlolatlon  of  the  Injunction  de- 
scribed in  the  plalntifTs  petition.  We  hare 
already  seen  that,  if  a  suit  is  multifarious 
and  is  properly  objected  to  upon  that  ground, 
the  court  should  not  in  such  suit  grant  an 
injunction  and  enter  a  Judgment  absolute  upon 
a  role  as  for  a  contempt  of  court  declared  up- 
on In  the  suit  The  suit  in  this  case  is  multi- 
farious, and  the  Judgment  of  the  court  with 
respect  to  both  matters  should  be  reversed. 
Judgment  reversed.  All  the  Justices  oon- 
cnr* 


BALDWIN  T.  SEABOARD  AIR  LINE  RY. 
CO. 

(Sniweme  Court  of   Georgia.     July   9,   1907.) 

Cabbiebs— Cabbiagx  or  Passeitoebb— Wboho- 

rXTL  EXPXTISIOS. 

A  passenger  on  a  railway  train  who  had 
paid  hia  fare  to  a  given  city,  which  was  under 
quarantine  regulations,  and  who,  when  near  the 
end  of  his  journey,  left  ttie  train  at  a  station 
on  the  railway  line,  in  obedience  to  the  order  of 
a  quarantine  or  health  officer,  who  told  him 
that  he  would  not  t>e  allowed  to  ride  on  the 
train  into  the  city,  but  must  leave  it  at  that 
station,  has  no  cause  of  action  against  the 
railway  company  for  a  wrongful  expulsion  from 
its  train,  although  the  conductor  pointed  him 
oat  to  the  health  oflScer,  and,  after  linowledge 
of  such  officer's  order  to  the  passenger,  did  not 
interfere  to  prevent  its  execution. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Carriers,  I  1411.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Chattahoochee 
County;    W.  A.  Little,  Judge. 

Action  by  Gale  Scott  Baldwin  against  the 
Seaboard  Air  Line  Railway  Company.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   Affirmed. 

Gale  Scott  Baldwin  brought  an  action 
against  tiM  Seaboard  Air  Line  Railway  Com- 


pany to  recover  damages.  The  Detltlon  made 
the  following  allegations:  In  September, 
1905,  the  plaintiff  purchased  from  the  de- 
fendant in  the  city  of  Albany,  Oa.,  a  ticket 
entitling  him  to  ride  on  its  passenger  train 
from  that  city  to  Columbus,  Oa.  He  board- 
ed defendant*  I  train  at  Albany,  and  the  con- 
ductor thereof  accepted  his  ticket  for  his 
transportation  to  Columbus.  When  the  trahi 
approached  Sulphur  Springs,  in  Chattahoo- 
chee county,  an  agent  of  the  defendant,  who 
was  riding  on  the  train,  notitied  the  plain- 
tiff that  he  must  leave  the  train  at  that  sta- 
tion, and  that  he  would  not  be  allowed  to 
ride  the  remainder  of  the  distance  into  Co- 
lumbus; and,  when  the  train  arrived  at  Sul- 
phur Springs,  this  agent  of  the  defendant 
ordered  him  to  leave  the  train,  "and  in  obedi- 
ence to  said  order  be  did  so,  and  was  not  al- 
lowed by  the  defendant  to  ride  any  further 
on  said  train."  The  conductor  of  the  train 
"knew  that  said  other  agent  of  said  defend- 
ant bad  ordered  *  •  •  petitioner  to  leave 
said  train,  and,  in  fact  pointed  out  [petition- 
er] to  said  agent  as  a  person  to  be  ejected 
from  said  train,  and  failed  to  Interfere  and 
prevMit  the  said  agent  from  ejecting"  him. 
By  reason  of  his  ejection  from  the  train, 
the  petitioner  was  put  to  great  inconvenience 
and  .trouble,  and  subjected  to  great  personal 
annoyance,  and  was  compelled  to  walk  a 
long  distance  to  another  railroad  for  the 
purpose  of  getting  to  hia  destination.  The 
expulsion  of  petitioner  from  the  train  was 
with  the  consent  and  approval  of  the  con- 
ductor, who  failed  and  refused  to  protect 
him,  and  sucb  expulsion  was  without  fault 
on  the  part  of  petitioner.  When  petitioner 
applied  at  the  office  of  defendant  in  Albany 
for  a  ticket  from  that  place  to  Columbus, 
Ga.,  he  was  notified  by  the  ticket  agent  that 
before  purchasing  a  ticket  It  would  be  neces- 
sary for  him  to  have  a  health  certificate. 
Petitioner  thereupon  "applied  to  the  health 
officer  in  the  city  of  Albany,  and  produced 
evidence  to  show  that  be  was  in  good  health, 
and  had  not  been  exposed  during  the  10  days 
preceding  said  date  to  the  Infection  of  yel- 
low fever,  and  had  not  been  In  any  Infected 
or  suspected  locality  for  10  days,  and 
*  *  *  procured  from  said  health  officer  the 
certificate,"  which  he  allies  was  In  due 
form,  and  a  copy  of  which  be  attaches  to  his 
petition.  He  exhibited  this  certificate  to  the 
ticket  agent  of  defendant  and  thereupon  the 
agent  sold  him  the  ticket  from  Albany  to 
Columbus.  When  he  was  approached  "by 
the  said  officer  who  expelled  him  from  said 
train,  •  ♦  •  and  asked  for  a  health  cer- 
tificate, be  produced  said  certificate  and  ex- 
hibited the  same  to  said  officer  and  to  said 
conductor,"  and  "it  was  the  duty  of  said 
conductor  and  said  officer  to  have  passed 
him  on  said  certificate  into  the  city  of  Co- 
lumbus, and  his  expulsion  from  said  train, 
as  hereinbefore  set  forth,  was  wrongful  and 
unjustifiable,"  and  he  has  thereby  t>een  in- 
jured and  damaged  in  the  suni^of  $2,000.    A 
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copy  of  the  health  certificate  In  question  was 
set  forth  In  petition.  The  petition  was  de- 
murred to  upon  various  grounds,  and  the 
I>etltIoner  thereupon,  with  leave  of  the  court, 
amended  It  The  amendment  alleged:  The 
person  who  notified  petitioner  that  he  must 
leave  the  train  at  Sulphur  Springs  and  that 
he  would  not  be  allowed  to  ride  thereon  into 
the  city  of  Columbus,  and  who,  when  the 
train  arrived  at  Sulphur  Springs,  ordered  him 
to  leave  It,  claimed  to  act  as  a  quarantine 
officer,  but  was  unknown  to  petitioner,  who 
"does  not  admit"  that  this  person  was  a 
quarantine  ofBcer.  The  person  "claiming  to 
act  as  a  quarantine  officer"  ordered  petition- 
er to  leave  the  train,  "notwithstanding  the 
fact  that  [he]  exhibited  to  said  person  and  to 
said  conductor  his  health  certificate  as  set 
out  In  full"  In  the  original  petition,  "which 
entitled  him  to  ride  on  said  train  Into  the 
city  of  Columbus."  The  "conductor  negli- 
gently refused  to  Interpose  In  any  way  to 
prevent  •  ♦  •  petitioner  from  being  re- 
moved from  said  train  by  said  person,  but, 
on  the  contrary,  pointed  out  •  •  •  peti- 
tioner to  said  person  and  thereby  assisted 
him  in  removing  •  •  •  petitioner  from 
said  train."  The  conductor  "made  no  effort 
whatever  to  protect  •  •  •  petitioner,  or 
to  Induce  said  person  not  to  remove  • .  •  • 
petitioner  from  said  trahi,  as  It  was  his  duty 
to  do  under  the  circumstances,  but  allowed 
him  to  be  ejected  from  the  train,  contrary 
to  law."  After  the  allowance  of  this  amend- 
ment the  defendant  renewed  Its  original  de- 
murrer, and  demurred  upon  other  grounds. 
One  of  the  grounds  of  the  demurrer  was  that 
the  allegations  of  the  petition  were  insuffi- 
cient to  set  forth  a  cause  of  action.  Othw 
grounds  (which  were  but  amplifications  of 
the  general  demurrer)  were:  "Because  it  is 
apparent  from  said  petition  that  the  alleged 
'agenf  or  'officer'  ordering  plaintitT  from  the 
train  was  a  quarantine  agent  or  officer  of 
said  state,  or  some  duly  constituted  munici- 
pal authority  thereof,  and  was  not  an  officer 
or  agent  of  defendant,  nor  subject  to  its  con- 
trol or  direction.  •  •  •  It  appears,  by 
reasonable  Inference,  that  the  person  alleged 
to  have  ordered  plaintiff  off  the  train  was  an 
officer  of  said  state  or  some  duly  constituted 
municipality  thereof,  acting  within  the  scope 
of  his  authority  or  apparent  authority  and 
Independently  of  defendant  and  its  agents, 
and  that  defendant  and  its  agents  were  with- 
out poTTOr  or  authority  to  control  or  Interfere 
with  said  officer."  The  court  sustained  the 
demurrers  and  dismissed  the  petition,  and 
the  plaintiff  excepted. 

W.  R.  Hammond,  for  plaintiff  in  error. 
Goetchlns  &  Chappell,  for  defendant  In  er- 
ror. 

PISH,  C.  J.  (after  stating  the  facts).  We 
think  the  plaintiff's  petition  clearly  indicates 
that  at  the  time  of  the  occurrence  of  which 
be  complains  quarantine  regulations  were 
In  force  with  reference  to  travelers  seeking 


to  enter  the  city  of  Columbus,  at  least  ma 
to  such  travelers  coming  from  Albany,  Ga. 
The  petition  shows  that,  before  the  plaintiff 
purchased  his  ticket,  he  was  put  on  notice 
of  the  existence  of  such  regulations  by  the 
agent  of  the  defendant  to  whom  he  applied 
to  purchase  the  ticket,  as  the  agent  notified 
him  "that,  before  purchasing  the  same,  it 
would  be  necessary  for  him  to  have  a  health 
certificate."  In  order  to  procmre  such  a  cer- 
tificate from  the  Albany  health  officer,  the 
plaintiff  had  to  -  produce  evidence  to  show 
that  he  had  not  within  the  j>a8t  10  days  been 
exposed  to  the  infection  of  yellow  fever,  nor 
been  in  any  Infected  or  suspected  locality. 
As  the  train  upon  which  he  was  riding  ap- 
proached the  city  of  Columbus,  an  officer, 
claiming  to  be  a  quarantine  officer,  approach- 
ed hhn  and  asked  him  for  a  health  certif- 
icate, and  plaintiff  exhibited  the  one  which 
he  bad  procured  In  Albany  to  such  officer, 
who  told  plaintiff  that  he  would  not  be  al- 
lowed to  ride  on  the  train  Into  Columbus, 
but  must  leave  It  at  Sulphur  Springs.  These 
facts  alleged  In  the  petition  clearly  Indicate 
the  existence  of  quarantine  regulations;  and 
when  to  them  are  added  the  allegations  that 
plaintiff's  health  certificate  "  entitled  him  to 
ride  on-said  train  Into  the  city  of  Columbus," 
and  that  It  was  the  duty  of  "said  officer  to 
have  passed  him  on  said  certificate  into  the 
city  of  Columbus,"  It  seems  Impossible  to 
fairly  construe  this  petition  without  reach- 
ing the  conclusion  that  there  were  such  regu- 
lations In  force  relative  to  persons  traveling 
from  Albany  to  Columbus,  Qa.  The  petition 
shows  that,  before  the  plaintiff  purchased 
his  ticket,  he  had  every  reason  to  suspect 
that  ere  he  reached  his  journey's  end  he 
would  encounter  a  quarantine  officer,  and 
that  he  relied  both  on  his  railroad  ticket  and 
his  health  certificate  for  his  entry  Into  the 
city  of  his  destination.  While  in  the  amend- 
ment to  the  petition  the  plaintiff  was  careful 
to  allege  that  he  did  not  admit  that  the  per- 
son who  ordered  him  to  leave  the  train  at 
Sulphur  Springs  was  what  such  person  claim- 
ed to  be,  a  quarantine  officer,  yet  not  only 
do  the  circumstances  alleged  In  the  petition 
strongly  tend  to  Indicate  that  this  was  true, 
but,  as  we  have  seen,  the  plaintiff  himself 
alleges  that  It  was  the  duty  of  "said  officer 
to  have  passed  him  on  said  certificate  Into 
the  city  of  Columbus."  The  allegation  that 
It  was  the  duty  of  said  officer  to  have  passed 
the  plaintiff  into  the  dty  of  Columbus  on  the 
health  certificate  which  he  exhibited  for  the 
officer's  inspection  Is  equivalent  to  an  ad- 
mission that  such  officer  was  a  quarantine 
officer.  Unless  he  was  a  quarantine  officer, 
how  could  it  have  been  his  duty  to  pass  the 
plaintiff  Into  the  city  of  Columbus  upon  the 
evidence  as  to  his  right  to  enter  that  city 
afforded  by  the  health  certificate?  The  al- 
legation here  referred  to  was  a  direct  ad- 
mission that  the  person  who  ordered  the 
plaintiff  to  leave  the  train  was  an  "officer" 
of  some  kind,  and  an  Indirect  admission  that 
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be  was  a  quaranttne  or  health  officer,  else 
it  could  not  have  been  his  duty  "to  have 
passed"  the  plaintiff  "into  the  city  of  Colum- 
bos"  upon  hla  health  certificate.  Against 
this  clearly  implied  admission  In  the  original 
petition,  we  have  the  allegation,  In  the 
amendment  thereto,  that  plaintiff  doas  not 
admit  that  the  person  who  ordered  him  from 
tlie  train  was  a  quarantine  officer;  but  he 
did  not  deny  that  such  was  the  fact.  The 
matter,  tbeu,  stands  thus:  An  officer,  whose 
duty  was  such  as  to  clearly  indicate  that  be 
was  a  quarantine  or  health  officer,  ordered 
the  plaintiff  to  leave  the  train,  but  the  plain- 
tiff neither  expressly  admits  nor  denies  that 
such  officer  was  a  quarantine  officer.  As 
the  rule  is  well  established  that  pleadings 
are  to  be  construed  most  strongly  against 
the  pleader  and  the  allegation  from  which 
the  admission  Is  implied  was  not  stricken 
from  the  original  petition,  the  plaintiff  could 
not  escape  Its  force  and  effect  by  merely  al- 
leging that  he  did  not  admit  the  natural  and 
logical  deduction  from  such  allegation. 
While,  by  an  amendment  to  the  original 
petition,  the  plaintiff  could  have  withdrawn 
an  allegation  preyiously  made,  he  could  not 
by  an  amendment  place  his  own  construc- 
tion upon  the  facts  which  he  had  alleged. 

After  all,  however,  it  does  not  really  make 
any  difference  by  what  particular  name  the 
officer  who  ordered  the  plaintiff  to  leave 
the  train  be  called,  if  his  duty  was  such  as 
the  plaintiff  alleges  it  to  have  been.  He 
must  have  been  a  health  officer,  clothed  with 
authority  to  pass  upon  the  sufficiency  of 
health  certificates  to  entitle  the  holders  there- 
of to  enter  the  city  of  Columbus,  otherwise 
it  could  not  have  been  his  duty  to  pass  the 
plaintiff  into  that  city  upon  the  health  cer- 
tificate which  he  exhibited  for  inspection.  If 
he  was  not  clothed  with  such  authority,  he 
owed  the  plaintiff  simply  the  negative  duty 
of  noninterference  with  his  liberty,  and  could 
qot  have  owed  him  the  positive  duty  of  pass- 
ing him  into  the  city  of  Columbus  because  be 
bad  exhibited  a  proper  health  certificate.  A 
health  officer  who  had  authority  to  pass  upon 
the  sufficiency  of  plaintllTs  health  certificate 
to  entitle  him  to  enter  Columbus  had  also, 
by  necessary  implication,  authority  to  pre- 
vent him  from  entering  such  city,  if  the  cer- 
tificate, under  the  health  regulations  in  force, 
was  not  such  as  to  entitle  him  to  do  so.  The 
case,  then,  resolves  itself  Into  this  question: 
Was  it  the  duty  of  the  conductor  to  interfere 
to  prevent  a  health  officer,  clothed  with  such 
authority,  from  compelling  the  plaintiff  to 
leave  the  train  before  It  reached  the  city  of 
Columbus?  Brunswick  &  Western  Railroad 
Co.  V.  Ponder,  117  Ga.  63,  43  S.  B.  430,  60 
U  R.  A.  71.3.  97  Am.  St  Rep.  152,  is  a  case 
which  is  directly  in  point  here.  There  it  was 
held:  **A  railroad  company  Is  bound  to  use  ex- 
traordinary diligence  to  protect  a  passenger 
Willie  in  transit  from  violence  or  injury  by 


third  person;  but,  where  the  passenger  Is 
arrested  by  officers  of  the  law,  the  company  is 
under  no  duty  to  inquire  into  the  legality 
of  the  arrest."  In  the  present  case  the  con- 
ductor was  not  bound  to  contest  with  the 
health  officer  the  propriety  or  legality  of  the 
exercise  of  bis  power  and  authority  lu  the 
particular  instance;  as  the  sufficiency  of  the 
health  certificate  was  a  question  for  the 
health  officer,  and  not  for  the  conductor.  A 
railroad  conductor  is  not  required,  for  the 
protection  of  one  of  his  passengers,  to  enter 
into  a  contest  with,  or  put  himself  in  oppo- 
sition to,  an  officer  of  the  law,  who  is  ap- 
parently acting  within  the  scope  of  his  au- 
thority. Brunswick  ft  Western  B.  Co.  v. 
Ponder,  supra;  Duggan  v.  Baltbnore  &  Ohio 
R.  Co.,  169  Pa.  248,  28  Ati.  182,  186,  89  Am. 
St  Rep.  672;  Fetter  on  Carriers  of  Pas.  f 
101. 

While  the  petition  alleged  that  the  con- 
ductor pointed  the  plaintiff  out  as  a  person 
to  be  ejected  from  the  train,  there  Is  no  aver- 
ment that  the  conductor  said  why  he  pointed 
out  the  plaintiff  to  the  health  officer,  or  that 
he  did  anything  whatever  to  Indicate  why  he 
did  so.  As  an  allegation  of  fact  therefore, 
this  statement  simply  amounts  to  an  aver- 
ment that  the  conductor  pointed  the  plaintiff 
out  to  the  officer  who  ordered  him  to  leave 
the  train;  the  alleged  purpose  of  the  con- 
ductor In  pointing  him  out  being  a  mere  con- 
clusion of  the  pleader.  The  conductor  had  a 
perfect  right  to  point  out  to  the  health  officer 
the  passengers  on  the  train  who  had  boarded 
it  at  a  given  city  or  locality.  For  instance, 
if  the  health  officer  asked  the  conductor  to 
indicate  to  him  the  passengers  who  had  held 
tickets  from  Albany,  and  the  conductor  did  so, 
he  would  not  thereby  render  the  railroad  com- 
pany responsible  for  the  subsequent  official 
conduct  of  such  officer  to  such  passengers, 
or  any  of  them.  He  would  be  merely  giving 
information  to  which  the  health  officer,  as 
a  matter  of  public  policy,  was  entitled.  It 
was  held  In  Owens  v.  Wilmington  &  Weldon 
Railroad  Co.,  126  N.  C.  139,  35  S.  E.  2.->a, 
78  Am.  St  Rep.  642,  that  "a  railroad  com- 
pany is  not  liable  for  the  false  arrest  of  a 
passenger  on  one  of  its  trains  where  the  con- 
ductor In  charge  of  the  train  merely  pointed 
out  such  passenger  to  a  sheriff  who  had  come 
to  arrest  him  as  a  party  suspected  of  a  capital 
offense."  In  that  case  the  court  said :  "The 
defendant  was  wholly  ignorant  of  the  oc- 
currence, and  its  conductor  did  not  originate 
the  cause  or  instigate  or  participate  In  the 
arrest  It  would  be  vain  and  unreasonable 
to  require  him  to  resist  an  officer  of  the  law, 
or  the  law  Itself.  Whether  the  officer  had 
authority  or  probable  cause  for  making  the 
arrest  is  Immaterial." 

In  the  case  with  which  we  are  dealing  the 
court  properly  dismissed  the  petition  upon  de- 
murrer, and  the  Judgment  is  therefore  af- 
firmed.   All  the  Justices  concur. 
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SAVANNAH  BLEOTRIO  00.  v.  WHEELER 

et  al. 

(Supreme  C«art  of  Georgia.    July  9,  1907.) 

L  CoBPOitATioNS— Liability   tob   Tobts   or 

AOKNT. 

A  street  railway  company  is  liable  for  a 
tort  ccHnmitted  by  its  conductor  in  tlie  prosecu- 
tion.and  witbin  the  scope  of  its  business,  wheth- 
er by  negligence  or  willfully. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  f{  1899-1903.] 

2.  Same. 

Where  a  petition  alleged  that  a  conductor 
on  the  car  of  a  street  railway  company,  while 
engaged  in  the  prosecution  and  within  the  scope 
of  his  business  in  collecting  fares,  failed  and 
refused  to  give  a  passenger  correct  change,  and, 
upon  request  therefor,  drew  a  pistol  and  fired  at 
the  passenger,  but  that  the  ball  missed  the  pas- 
senger and  struck  a  woman  passing  on  the  pul>- 
lic  street  through  which  the  car  was  running, 
causing  her  death,  and  that  the  plaintiffs  were 
the  husband  and  children  of  the  decedent,  the 
allegations  set  out  a  cause  of  action  against  the 
company,  and  the  petition  was  not  demurrable. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  g§  1809-li)04;  vol.  34, 
Master  and  Servant,  §S  1230-1233.] 

8.  Masteb  and  Sebvant— Tnjubies  to  Thibd 
Pebsonb— Liability  or  Masteb. 

Allegations  that  the  company  knowingly 
placed  in  charge  of  one  of  its  passenger  cars  a 
conductor  of  bad  character,  who  was  drunk  and 
armed  with  a  pistol,  and  that  a  homicide  occur- 
red in  the  manner  indicated  in  the  preceding 
note,  were  not  demurrable. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant,  1 1209.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatbam  Coun- 
ty;  Geo.  T.  Cann,  Judge. 

Action  by  Ferry  F.  Wheeler  and  anotbo' 
against  the  Savannah  Electric  Company. 
Judgment  for  plalntiSs,  and  defendant  brings 
error.    Affirmed. 

Ferry  F.  Wheeler  and  Ferry  F.  Wheeler, 
Jr.,  a  minor,  appearing  by  his  father  as  next 
friend,  brought  suit  against  the  Savannah 
Electric  Company.  The  petition  contained 
tbree  counts.  The  first  alleged.  In  brief,  as 
follows:  The  defendant,  a  corporation,  oper- 
ates, maintains,  and  controls  a  system  of 
electric  street  railways,  running  in  and 
through  the  streets  of  the  city  of  Savannah, 
including  a  line  of  railway  running  through 
Broughton  street,  in  the  city  of  Savannah, 
and  did  so  on  October  26,  1905.  It  was  a 
common  carrier  of  passengers  over  said  line. 
On  the  afternoon  of  that  day  one  of  its  pas- 
senger cars  was  run  and  operated  by  two  of 
its  servants  and  agents;  one  of  them  being 
the  motorman  and  the  other  the  conductor. 
The  conductor  was  the  principal  servant  In 
charge  of  the  car.  He  was  druuk  to  such 
an  extent  that  he  was  unable  to  properly 
perform  his  duties  as  conductor  while  col- 
lecting fares  from  the  passengers.  He  was 
ao  imsteady  upon  his  feet  that  he  reeled  from 
side  to  side  of  the  car,  and  failed  to  make 
proper  change  for  the  passengers,  in  one  in- 
stance giving  pistol  bullets  for  change.  He 
(ailed  and  refused  to  give  one  of  the  pas- 


sengers on  the  car  the  change  that  was  due 
blm.  and,  upon  request  to  do  so,  with  an 
oath,  be  drew  his  pistol  from  his  pocket  and 
tried  to  shoot  the  passenger.  The  latter 
grabbed  the  pistol  barrel,  and  scuffled  with 
the  conductor  In  order  to  keep  from  being 
shot,  during  the  scuffle  the  conductor  fired 
the  pistol  three  times  at  the  passenger.  One 
shot  struck  the  passenger;  the  other  two 
missing  him.  One  of  tbem  passed  through 
the  window  of  the  car,  and  struck  Mrs. 
Wheeler,  causing  her  death  in  a  few  minutes. 
At  tbe  time  the  bullet  wound  was  received 
by  her  she  was  returning  to  her  home  on 
Broughton  street,  and  was  in  tbe  act  of  go- 
ing up  the  steps  of  her  bouse.  At  that  time 
and  place  Broughton  street  was  full  of  peo- 
ple passing  and  repassing,  and  any  pistol 
shot  flred  in  the  car,  as  was  done  by  tbe  con- 
ductor, was  very  apt  to  do  injury  or  cause 
death  to  some  person  upon  tbe  street  The 
shot  was  not  actually  Intended  for  Mrs. 
Wheeler,  and  was  not  flred  at  her.  It  was 
Intended  to  Injure  the  passenger  on  the  car 
or  to  kill  him,  and  it  would  have  done  so 
had  be  not  grabbed  the  pistol  In  time  to 
change  the  course  of  the  shot  The  passen- 
ger had  paid  bis  fare,  and  had  given  no  prov- 
ocation whatever  for  the  assault  made  upon 
him.  There  was  no  quarrel  between  him  and 
the  conductor  and  no  enmity  existed  between 
them;  but  the  assault  upon  him  by  the  con- 
ductor was  due  to  the  drunken  condition  of 
the  latter.  The  conductor  was  In  a  drunken 
condition  at  the  time  he  took  charge  of  tbe 
car  as  conductor,  and  had  so  been  for  some 
time  prior  thereto.  On  account  of  his  condi- 
tion he  was  totally  unfit  to  be  put  In  charge 
of  the  car,  and  the  corporation  knew  of  his 
unfltness  to  run  the  car  on  that  day  prior  to 
the  time  of  the  shooting,  and  In  time  to  have 
prevented  him  from  taking  charge  of  the 
car  and  continuing  to  act  as  conductor  there- 
of. Yet  tbe  company  negligently  permitted 
blm  to  act  for  It  as  conductor  of  the  can 
from  tbe  time  It  put  him  in  charge  up  to  and 
including  the  time  of  the  death  of  Mrs.  Wheel- 
er. One  of  the  plaintiffs  was  her  husband 
and  tbe  other  was  her  only  child.  The  homi- 
cide resulted  from  the  negligence  of  the  de- 
fendant in  permitting  the  drunken  conduc- 
tor, who  was  also  armed,  to  Its  knowledge, 
to  act  as  conductor  of  said  car,  and  from 
tbe  negligence  of  the  defendant,  through  Its 
conductor,  in  violating  the  duty  it  owed  to 
the  passenger.  The  direct  cause  of  the  deatb 
of  Mrs.  Wheeler  was  the  bullet  fired  by  the 
conductor,  and  this  was  a  tort,  an  act  of  neg- 
ligence attributable  to  the  defendant  The 
pistol  was  also  flred  at  a  place  where  the 
car  was  being  operated  and  run  In  a  public 
street  of  the  city,  and  such  firing  at  that 
place  was  a  violation  of  the  municipal  laws 
of  the  city  which  prohibited  the  discharge  ot 
firearms  within  the  limits  of  the  city.  Brough- 
ton street  Is  about  80  feet  wide,  and  the 
street  car  track  runs  down  the  middle  of  it. 
Tbe  distance  between  the  conductor  and  Mrs. 
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Wbeeler  at  the  time  tbe  pistol  shot  was  fired 
was  about  45  feet  There  were  also  allega- 
tions as  to  the  yalne  of  her  life  and  her  ca- 
pacity to  earn  money.  The  second  count 
differed  from  the  first  mainly  In  alleging 
that  the  defendant  negligently  permitted  the 
drunken  conductor  to  act  for  It  as  conductor 
from  the  time  it  put  him  in  charge  of  the 
car  on  the  day  of  the  homicide  up  to  and  in- 
eluding  the  time  of  the  Injury,  knowing  his 
condition  and  that  he  was  armed,  and  that 
the  homicide  resulted  from  such  negligence. 
It  is  also  alleged  that  the  defendant  was  neg- 
ligent in  falling  to  exercise  ordinary  care 
and  diligence  In  tbe  employment  of  the  con- 
ductor to  act  for  It;  that  he  was  an  unfit 
and  Improper  person  for  such  employment 
by  reason  of  being  habitually  addicted  to 
alcoholic  liquors  when  on  duty  and  being, 
while  under  such  Influence,  a  dangerous  char- 
acter who  was  apt  to  use  his  pistol,  which 
he  always  carried  when  on  duty,  to  the 
knowledge  of  the  defendant;  and  that  be 
had  borne  a  bad  record  for  a  long  time  pre- 
vious to  his  employment  by  the  defendant 
on  account  of  his  drinking  habits.  Several 
instances  of  bis  previous  conduct  were  stat- 
ed. It  was  further  alleged  that  on  the  even- 
ing In  question  be  was  drinking  heavily  at 
a  resort  at  tbe  terminus  of  the  company's 
line,  and  was  in  a  drunisen  condition  on  the 
car  within  the  knowledge  of  the  conductor 
and  motorman  who  then  had  charge  of  it; 
that  he  bad  been  previously  assigned  to  duty 
by  tbe  defendant  to  relieve  said  conductor 
and  take  charge  of  the  car  when  it  should 
arrive  at  tbe  shed  In  the  city  of  Savannah 
and  start  on  a  tour  through  the  streets  for 
the  purpose  of  carrying  passengers;  that  It 
was  the  rule  and  custom  of  the  defendant  to 
Inspect  at  said  "car  shed"  the  conductors  and 
motormen  who  were  assigned  to  duty  as  a 
relief  crew  to  take  the  place  of  other  motor- 
men  and  conductors  who  bad  to  be  relieved. 
At  that  place  conductors  were  "checked  up" 
and  their  accounts  handed  In  Just  prior  to 
being  temporarily  relieved  from  duty.  The 
place  of  inspection  is  where  the  cars  pass 
about  half  a  mile  from  tbe  station  and  bead- 
quarters.  At  that  place  the  motorman  and 
conductor  who  bad  brought  In  the  car  from 
the  terminus  turned  it  over  to  their  succes- 
sors, one  of  whom  was  the  conductor  who 
caused  tbe  Injury.  .  He  was  visibly  so  much 
under  the  Influence  of  liquor  that  he  was 
totally  unfit  to  act  as  conductor.  The  com- 
pany was  also  negligent  in  allowing  him  to 
take  charge  of  the  car  at  that  time  and  place. 
It  was  also  negligent  In  failing  to  have  any 
inspection  of  him  as  to  bis  fitness  to  run  the 
car,  and  in  failing  to  remove  him  from  his 
position  as  conductor  prior  to  the  time  of  tbe 
Injury.  The  third  count  briefly  alleged  that 
the  car  was  being  operated  by  two  of  the 
agents  of  tbe  company,  one  of  them  being 
tbe  conductor,  who  was  tbe  principal  agent; 
that  on  the  car  was  a  passenger  who  had 
duly  paid  bis  fare;  that  without  any  provo- 


cation tbe  conductor  assaulted  him  with  a 
pistol;  and  that  while  shooting  at  tbe  pas- 
senger the  conductor  accidentally  and  neg- 
ligently shot  and  killed  Mrs.  Wheeler,  who 
was  going  up  the  steps  of  ber  home  on 
Broughton  street  The  defendant  filed  a  gen- 
eral demurrer,  which  was  overruled,  and  It 
excepted. 

Osbnme  ft  liswrence,  for  plaintiff  In  er- 
ror. R.  R.  Richards  and  R.  O.  Richards, 
for  defendants  In  error. 

LUMPKIN,  J.  (after  stating  tbe  foregoing 
facts).  Tbe  demurrer  to  tbe  plaintiff's  peti- 
tion was  overruled.  It  raised  several  ques- 
tions. 

1,  2.  Was  tbe  act  of  its  conductor  In  sbont- 
Ing  at  tbe  passenger  attributable  to  the  com- 
pany, or  was  this  tbe  Individual  act  of  tlie 
conductor,  for  which  tbe  company  was  not  re- 
sponsible? "Every  person  shall  be  liable  for 
torts  committed  by  bis  •  •  •  •  servant  by 
his  command,  or  In  tbe  prosecution  and  with- 
in the  scope  of  his  business,  whether  the  same 
be  by  negligence  or  voluntary."  Civ.  Code 
J805,  8  3817.  "Every  corporation  acts  through 
Its  officers,  and  is  responsible  for  tbe  acts  of 
such  officers  in  tbe  sphere  of  their  appropriate 
duties."  Civ.  Code  1805,  f  1861.  What  was 
the  master's  business?  Operating  electric 
street  cars  as  a  common  carrier  of  passengers. 
In  its  conduct  of  that  business  It  was  bound 
to  use  extraordinary  diligence  to  protect  tlie 
lives  and  persons  of  Its  passengers.  Civ. 
Code  1895,  g  2266.  Who  was  disoharnlng 
this  duty  for  the  master?  Tbe  petition  al- 
leges tbe  conductor  was  so  engaged.  He  was 
taking  up  fares,  not  for  himself,  but  for  the 
company.  In  doing  this  be  bad  to  make 
change.  He  failed  and  refused  to  give  proper 
change  to  a  passenger,  and,  when  it  was 
asked  for,  assaulted  the  passenger  with  a 
pistol.  The  protection  of  the  passenger,  the 
collecting  of  fares,  the  giving  of  change,  and 
dealing  with  passengers  about  these  matters 
were  all  in  the  prosecution  and  within  tbe 
scope  of  bis  employment  But  it  is  said  that 
when  he  conducted  this  dealing,  not  properly 
by  giving  change,  but  improperly  by  sbootiug 
at  the  passenger,  that  was  his  Individual 
tort,  and  the  company  was  not  liable.  Many 
authorities  state  the  liability  of  a  master 
for  the  tort  of  his  servant  substantially  as  It 
is  codified  in  our  Code.  Expressions  used 
in  some  reports  and  text-books,  that  a  master 
is  bonud  by  tbe  acts  of  his  agent  or  servant 
In  the  scope  of  his  agency  and  in  furtherance 
of  the  master's  business,  or  when  the  servant 
is  acting  for  tbe  benefit  of  tbe  master,  do 
not  mean  that  the  agent's  act  must  be  bene- 
ficial to  the  master  or  the  latter  Is  not  bound. 
If  any  declare  such  a  rule  as  that  the  master 
Is  bound  by  torts  of  the  servant  which  bene- 
fit him,  but  not  by  any  others,  we  cannot 
accept  it  as  the  rule  In  this  state.  In  this 
matter,  as  in  some  others,  there  has  been 
an  evolution  In  tbe  law,  arising  from  the 
growth  and  change  in  corporate  life  and  ac- 
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tlTltr,  and  the  better  study  of  tbem.  In  Cen- 
tral Ry.  Co.  V.  Brown,  118  Ga.  416,  88  S.  B. 
989,  84  Am.  St  Rep.  2S0,  it  was  held  tbat: 
"A  master  Is  liable  for  tbe  willful  torts 
of  bis  servant,  committed  In  the  conrse  of  the 
servant's  employment.  Just  as  thongh  the  mas- 
ter had  himself  committed  them.  This  rule 
applies  as  well  where  the  master  Is  a  corpora- 
tion as  where  he  Is  a  private  individual.  A 
railroad  company  Is  liable  as  a  trespasser 
to  a  passenger  for  an  nnjustlflable  assault 
made  upon  him  by  tbe  conductor  of  tbe 
train;  the  conductor  being  engaged  in  the 
company's  business  and  in  the  conduct  there- 
of making  such  assault."  And  again :  "Some 
of  the  courts  seem  at  one  time  to  have  been 
inclined  to  bold  that  a  master  could  not  be 
held  liable  for  the  willful  torts  of  bis  serv- 
ant, because,  it  was  said,  if  the  servant 
through  anger  or  malice  committed  an  as- 
sault upon  a  person,  he  ceased  for  the  time 
being  to  occupy  the  position  of  servant,  and 
acted  independently;  that,  inasmuch  as  he 
was  not  authorized  to  commit  an  assault, 
he  did  not  represent  the  master  in  that  act, 
bnt  acted  as  an  Individual,  the  master  there- 
fore being  not  liable  either  In  case  or  in 
trespass.  This  argument  has  long  since  been 
exploded.  The  theory  that  one  may  be  a  serv- 
ant one  minute,  and  tbe  very  next  minute 
get  angry,  commit  an  assault,  and  in  that 
act  be  not  a  servant,  was  too  refined  a 
distinction."  In  Western  &  Atlantic  Railroad 
V.  Turner,  72  Ga.'  292,  53  Am.  Rep.  812,  It 
was  held  that,  when  a  conductor  maliciously 
assaulted  one  who  was  treating  with  blm  for 
passage,  be  was  acting  In  the  prosecution  and 
scope  of  the  company's  business,  and  it  was 
liable.  And  see  Turner  v.  Atlantic  Railroad, 
69  Ga.  827.  In  Peeples  v.  Brunswick  &  Al- 
bany R.  Co.,  60  Ga.  282,  where  a  declaration 
alleged  that  a  conductor  called  a  passenger 
out  of  tbe  train  of  which  he  had  charge  and 
beat  blm.  It  was  held  to  set  out  a  cause  of 
action,  and  was  not  subject  to  a  general  de- 
murrer. In  Craker  V.  Chicago  &  Northwest- 
em  Ry.  Co.,  86  Wis.  657,  17  Am.  Rep.  610, 
It  was  said:  "If  one  hire  out  bis  dog  to 
guard  sheep  against  wolves,  and  the  dog  sleeps 
while  the  wolf  makes  away  with  a  sheep, 
the  owner  is  liable;  but,  if  the  dog 'play 
wolf  and  devour  the  sheep  himself,  the  owner 
is  not  liable.  Tbe  bare  statement  of  the  prop- 
osition seems  a  reductlo  ad  absurdum."  In 
Gasway  v.  Atlanta  &  West  Point  R.  Co.,  58 
Ga.  216,  a  railroad  company  was  held  liable 
for  a  willful  tort  of  a  baggage  master  and 
conductor  committed  upon  one  who  was  seek- 
ing to  have  bis  baggage  checked.  The  trial 
Judge  charged  to  the  effect  that,  unless  the 
act  of  the  defendant's  agent  tended  to  facili- 
tate or  promote  the  business  for  which  the 
agent  was  employed,  the  company  was  not 
responsible,  and  refused  to  charge  to  the  ef- 
fect that  the  principal  Is  responsible  for  the 
acts  of  its  agents  within  the  range  of  their 
employment.  This  court  said:  "Railroad 
companies  are  lesponaible  to  passengers  for 


the  torts  of  the  conductors  and  other  servants 
of  the  company  employed  in  running  trains 
when  such  torts  are  committed  in  connection 
with  the  business  intrusted  to  such  servants 
and  spring  from  or  grow  immediately  6nt  of 
such  business."  This  case  has  been  often 
cited,  but  nevCT  reversed.  In  Haebl  v.  Wa- 
bash Ry,  Co.,  119  Mo.  325,  24  8.  W.  737,  where 
a  bridge  watchman  willfully  struck  and  shot 
a  trespasser  on  tbe  bridge.  It  was  held  to 
be  an  act  In  tbe  scope  of  bis  onployment,  and 
tbat  the  company  was  liable.  In  Ramsden 
V.  Boston  &  Albany  R.  Co.,  104  Mass.  117, 
6  Am.  Rep.  200,  it  was  held  tbat  a  railroad 
corporation  was  responsible  for  an  assault 
and  battery  by  its  conductor  upon  a  passen- 
ger in  seizing  or  attempting  to  seize  his 
property  to  enforce  payment  of  bis  fare.  In 
the  opinion.  Gray,  J.,  said:  "If  the  act  of 
the  servant  is  within  the  general  scope  of 
bis  employment  tbe  master  Is  equally  liable, 
whether  tbe  act  Is  willful  or  merely  negli- 
gent The  conductor  of  a  railroad  train, 
from  the  necessity  of  the  case,  represents  tbe 
corporation  in  the  control  of  the  engine  and 
cars,  the  regulation  of  tbe  conduct  of  the 
passengers  as  well  as  of  the  subordinate 
servants  of  the  corporation,  and  the  collec- 
tion of  fares."  In  Barwlck  v.  English  Joint- 
Stock  Banlt,  L.  R.  2  Ex.  259,  266,  Wllles, 
J.,  though  using  at  one  place  the  expression, 
"in  tbe  course  of  his  master's  business  and 
for  bis  master's  benefit,"  evidently  meaning 
merely  In  the  discharge  of  tbe  business  in- 
trusted to  him,  said  (page  266):  "It  is  true 
he  has  not  authorized  the  particular  act, 
but  he  has  put  the  agent  in  bis  place  to  do 
that  class  of  acts,  and  he  must  be  answer- 
able for  the  manner  in  which  the  agent  has 
conducted  himself  in  doing  the  business  which 
It  was  the  act  of  the  master  to  place  him  in." 
See,  also,  Daniel  v.  Petersburg  R.  Co.,  117 
N.  C.  592,  23  S.  B.  327,  4  L.  R.  A.  (N.  S.) 
485 ;  Texas  &  Pacific  Ry.  Co.  v.  Williams,  62 
Fed.  440,  10  C.  a  A.  463;  Cole  v.  Atlanta 
&  West  Point  R.  Co.,  102  Ga.  474,  31  S.  E. 
107;  Savannah  Street  R.  Co.  v.  Bryan,  86 
Ga.  312,  12  S.  B.  307,  22  Am.  St  Rep.  4C4; 
Patterson's  Ry.  Ac.  I*  105;  Hlgglna  v.  South- 
em  Ry.  Co.,  98  Ga.  751,  25  S.  E.  837;  South- 
em  Ry.  Co.  V.  Chambers,  126  Ga.  404,  55 
S.  E.  37;  Georgia  R.  Co.  v.  Richmond,  98 
Ga.  495,  26  S.  E.  666. 

It  is  contended  that  there  is  a  difference 
between  an  assault  on  a  passenger,  to  whom 
the  company  owes  a  duty  of  protection,  and 
a  willful  assault  .upon  a  stranger  or  mere 
passer  having  no  relation  with  the  company, 
and  that  the  company  is  not  liable  for  the 
latter.  Cases  of  willful  assaults  by  an  em- 
ploye upon  a  mere  stranger  are  not  in 
point  The  petition  alleges  that  the  conduct- 
or did  not  shoot  at  the  woman  killed.  He 
shot  at  tbe  passenger,  and,  mlsshig  him,  bit 
the  woman.  Moreover,  a  railroad  company's 
liability  for  the  willful  torts  of  its  agents 
acting  in  tbe  scope  of  their  business  is  not 
limited  to  torts  on  passengers.     Borne  of 
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tbe  cases  cited  above  are  based  on  torts 
to  trespassers  and  persons  not  passengers. 
What  we  tbink  we  bave  demonstrated  la 
that,  ander  tbe  allegations  of  tbe  petition, 
the  conductor  in  dealing  with  tbe  passenger 
and  shooting  at  him  was  acting  In  the  pros- 
ecution and  scope  of  the  business  entrusted 
to  him,  within  the  meaning  of  tbe  law.  If 
he  had  hit  the  passenger,  there  could  be  no 
doubt  that  tbe  shooting  would  have  been 
within  the  rule.  If  he  missed  the  passenger, 
did  the  shooting  cease  to  be  within  the  scope 
of  his  bnslness?  Shooting  at  another  does 
not  fall  within  or  without  the  scope  of  the 
agent's  employment  according  as  his  aim  is 
good  or  bad.  Bad  markmanship  does  not 
alter  the  status  of  the  agent  doing  the  shoot- 
iug.  If,  then,'  the  conduct  of  tbe  conductor 
within  tbe  car  was  In  law  tbe  conduct  of  the 
company,  why  was  not  the  result  of  that 
tame  conduct,  taking  effect  outside  the  car, 
also  tbe  result  of  the  conduct  of  the  com- 
pany? It  Is  not  easy  to  see.  But  it  is  con- 
tended that,  although  there  was  an  unlaw- 
ful or  negligent  act  relatively  to  tbe  pas- 
senger, there  was  no  violation  of  duty  toward 
a  passer  on  the  street,  and  therefore  no  lia- 
bility, although  she  was  stmck.  It  is  a  mis- 
take'to  say  that  there  was  no  duty  to  passers 
on  a  public  highway  not  to  do  wrongful  or 
negligent  acts  which  would  naturally  tend 
to  injure  them.  In  Fletcher  v.  Baltimore  & 
Potomac  Railroad,  168  U.  8.  135,  18  Sup.  Ct 
35,  42  L.  Ed.  411,  it  was  said:  "A  railroad 
company  owes  a  duty  to  the  general  public, 
and  to  individuals  who  may  be  in  the  streets 
of  a  town  through  which  its  tracks  are 
laid,  to  use  reasonable  diligence  to  see  to  It 
that  those  who  are  on  its  trains  shall  not  be 
guilty  of  any  act  which  might  reasonably  be 
called  dangerous  and  liable  to  result  in  In- 
Joriea  to  persons  on  tbe  street,  where  such 
act  could  have  been  prevented  by  the  exer- 
cise of  reasonable  diligence  on  the  part  of 
the  company."  In  that  case  wood  was 
thrown  from  a  repair  train  by  hands  return- 
ing from  work,  and  caused  Injury  to  one  on 
the  highway.  The  hands  were  not  then  en- 
pged  in  the  performance  of  tbeir  duties,  but 
It  was  shown  that  the'  practice  by  tbe  men 
of  collectins  refuse  timber  for  firewood  and 
throwing  It  off  along  the  line  near  their 
homes  had  been  going  on  for  some  time,  and 
that  the  company  was  charged  with  notice  of 
it,  and  acquiesced  in  it,  or  at  least  it  was 
a  qnestlon  for  the  Jury,  and  that  it  was  also 
for  tbem  to  say  whether  the  company  exer- 
cised due  care  to  prohibit  the  custom  and 
prevent  tbe  performance  of  the  act  A  single 
act  of  this  kind  by  a  passenger,  or  an  em- 
ployg  outside  tbe  scope  of  bis  business,  would 
not  snfflce  to  charge  tbe  company,  unless 
it  bad  reason  to  anticipate  tbe  dangerous 
act  and  failed  to  use  proper  diligence  to  pre- 
sent It  But  where  tbe  act  Is  done  by  the 
agent  of  tlie  company  in  tbe  scope  of  bis  em- 
ployment, and  while  prosecuting  It  for  tbe 


company,  tbe  single  act  is  the  company's 
act  Again,  It  has  been  held  that  if  in  tbe 
performance  of  its  business  tbe  company, 
through  its  agents,  negligently  sets  in  motion 
a  force  which  nattu-ally  and  proximately 
causes  an  injury,  It  is  liable.  In  Eraser  v, 
Charleston  &  Savannah  R.  Co.,  76  Ga.  222, 
where  wood  negligently  fell  or  was  thrown 
from  an  engine  and  Injured  a  person  on  a 
highway,  the  case  was  held  to  be  one  for 
the  Jury.  See,  also.  Savannah  Florida  & 
Western  By.  Co.  v.  Slater,  92  Ga.  391,  17 
S.  E.  300.  In  Western  &  Atlantic  B.  Co.  v. 
Bailey,  105  Ga.  100,  31  S.  B.  647,  a  petition 
alleged  that  an  engineer,  while  running  a 
train,  saw  a  trespasser  in  time  to  stop  be- 
fore striking  him,  but  nevertheless  "careless- 
ly, negligently,  recklessly,  and  wrongfully 
allowed  and  permitted"  tbe  train  to  run  at 
a  reckless  and  dangerous  rate  of  speed, 
without  any  bell  or  whistle  being  sounded 
and  without  any  effort  to  stop  tbe  train; 
that  tbe  engine  struck  the  trespasser  and 
burled  bis  body  against  an  employ^  of  the 
company,  who  was  In  bis  proper  place  per- 
forming °  his  duties,  and  wbo  was  thus  In- 
jured. It  was  held  that  a  cause  of  action  on 
behalf  of  the  Injured  employe  was  set  out 
The  ruling  was  put  on  tbe  ground  that  "the 
negligence  of  tbe  defendant  put  in  motion 
the  destructive  agency,  and  tbe  injury  sus- 
tained by  the  plaintiff  was  directly  attribu- 
table thereto,"  and  did  not  rest  on  any  duty 
arising  from  tbe  relation  of  master  and  em- 
ploy&  Apiwrently  the  fact  of  employment 
was  mentioned  rather  to  show  that  the  em- 
ploy6  was  rightfully  at  tbe  place  where  he 
was.  Tbe  principle  involved  In  the  case 
Just  cited  was  Impliedly  recognized  in  Geor- 
gia R.  Co.  V.  Wood,  94  Ga.  124,  21  S.  B. 
28§,  47  Am.  St.  Rep.  146.  In  that  caso  a 
boy  who,  with  others,  had  previously  been 
In  the  habit  of  swinging  on  trains,  attempted 
to  do  so  on  tbe  occasion  in  question.  He  de- 
sisted, however,  and  ran  off  from  tbe  train 
into  a  private  yard,  where  be  was  attempting 
to  conceal  himself.  The  brakeman  on  tbe 
train  threw  a  stone  at  bim.  The  stone, 
by  accident  having  missed  tbe  boy,  bit  and 
Injured  another  person  wbo  was  then  on  the 
same  premises.  It  was  held  that  no  pre- 
sumption arose  that  at  tbe  time  of  tbe  throw- 
ing of  tbe  stone  tbe  servant  was  acting  In 
behalf  of  the  company  or  within  tbe  scope 
of  his  employment  as  to  anything  then  done 
or  attempted  to  be  done  with  a  view  to 
Injure  or  affect  the  boy;  and  "consequently 
the  company  is  not  liable  for  tbe  injury  thus 
done  to  tbe  third  person."  Assuming  that 
the  employe  bad  authority  to  keep  trespass- 
ers off  the  train,  tbe  implication  is  that  if 
he  had  been  acting  within  the  scope  of  his 
business  at  tbe  time  be  threw  at  tbe  boy, 
the  company  would  have  been  liable  to  the 
third  person.  In  Alabama  Great  Southern 
R.  Co.  V.  Chapman,  80  Ala.  615.  2  South. 
738,    tbe   plaintiff,   while    walking   on    tbe 
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track  of  the  defendant's  road,  observed  an 
approaching  train,  and  got  down  on  the 
edge  of  the  embankment  Just  before  the 
train  came  along.  A  cow  came  up  on  tbe 
other  Bide  of  the  embankment,  and  was 
thrown  from  the  track  by  the  engineer,  snd 
bounced  down,  hit  and  Injured  the  plaintiff. 
The  plaintiff  was  not  seen  by  the  engineer, 
owing  to  the  embankment  There  was  some 
evidence  tending  to  show  that  the  engineer 
was  negligent.  It  was  held  that,  if  the  ani' 
mal  was  thrown  from  the  track  by  the  negli- 
gence of  those  in  charge  of  the  train,  the 
injury  to  the  plaintiff  could  not  be  regarded 
as  a  purely  accidental  occurrence,  for  which 
no  action  would  lie,  but  must  be  deemed  to 
have  been  proximately  caused  by  tbe  negli- 
gence. In  Quill  ▼.  New  York  Central  R. 
Ck).  (Sup.)  11  N.  Y.  Supp.  80,  a  person  was 
standing  on  a  highway  at  a  railroad  cross- 
ing when  a  passing  train  collided  with  a  coal 
cart,  which  was  thrown  forward  upon  him, 
inflicting  Injuries  which  caused  his  deatlL 
It  was  claimed  that  the  collision  between 
the  train  and  the  coal  cart  was  •  due  to 
negligence  on  the  part  of  Its  servant  in  not 
giving  proper  and  timely  warning  of  tbe  ap- 
proaching train.  A  recovery  in  favor  of 
the  administrator-  of  the  decedent  was  sus- 
tained. In  Jackson  v.  Galveston  Ry.  Co., 
90  Tex.  372,  38  S.  W.  745,  a  declaration  al- 
leged that  the  plaintiff  was  repairing  the 
track  of  the  defendant  railroad  company; 
that  the  foreman  sent  an  employ^  back  to 
signal  an  approaching  train;  that  the  signal 
was  given,  but  the  train  was  not  8topi>ed, 
owing  to  the  engineer's  negligence  or  tbe 
Insufficiency  of  the  brakes;  that,  as  tbe  train 
approached,  plaintiff  stood  aside  to  escape  it; 
that  as  it  neared  plaintiff  the  fireman,  to 
avoid  danger  which  he  properly  apprehended. 
Jumped  from  the  engine  against  the  plaintiff, 
and  Injured  bim.  It  was  held  that  tbe  neg- 
ligence of  the  defendant  was  the  proximate 
cause  of  the  injury.  The  fact  that  the  plain- 
tiff was  an  employ^  appears,  from  tbe  opin- 
ion, to  have  been  stated  in  order  to  show 
that  he  was  rightfully  on  the  ground  near 
the  track.  Denman,  J.,  in  speaking  of  the 
act  of  the  fireman  In  leaping  to  escape  dan- 
ger  caused  by  the  negligence  of  the  defend- 
ant or  Its  engineer,  said:  "His  acts,  under 
the  circumstances,  are  In  law  regarded  as 
would  be  tbe  movements  of  an  inanimate 
object  set  In  motion  by  such  negligence." 
In  Osborne  v.  Van  Dyke,  113  Iowa,  557,  86 
N.  W.  784,  54  L.  R.  A.  367,  an  employ^  was 
holding  a  horse  while  the  master  applied 
some  medicine  to  its  neck.  The  horse  Jump- 
ed, and  defendant  began  beating  It  with  a 
heavy  stick  with  a  nail  drawn  through  It, 
and,  by  reason  of  defendant's  foot  slipping, 
he  unintentionally  hit  the  plaintiff  on  the 
nose,  causing  Injury.  It  was  held  that  an 
instruction  that  the  defendant  would  not  be 
liable  If  in  beating  the  horse  he  exercised 
reasonable  care  to  avoid  striking  the  plain- 


tiff, and  the  blow  which  inflicted  ihe  Injury 
was  caused  by  an  accidental  slip,  was  er 
roneous,  since  the  slipping  of  defendant's 
foot,  being  the  consequence  of  his  own 
wrongful  act,  was  not  an  excuse  for  the  in- 
Jury.  In  1  Addison  on  Torts  (Wood's  Ed.) 
4,  it  was  said:  "If  the  damage  done  Is  tbe 
immediate  result  of  force  exercised  by  the 
defendant  In  a  place  where  the  probable  and 
natural  result  of  misdirected  force  would  be 
to  cause  Injury  to  others,  the  defendant  will 
be  responsible  for  the  damage  done,  though 
it  happened  accidentally,  or  by  misfortune, 
unless  the  force  was  used  strictly  in  self- 
defense."  In  James  v.  Campbell,  6  Car.  k 
P.  373,  Mr.  Justice  Bosanquet  Instructed  the 
Jury  that.  If  one  of  two  persons  fighting  un- 
intentionally struck  a  third,  he  was  an- 
swerable in  an  action  for  assault,  and  tbe 
absence  of  intention  could  only  be  urged  In 
mitigation  .of  damages.  In  the  celebrated 
case  of  Scott  v.  Shepherd,  2  W.  HI.  892,  1 
Smith's  Leading  Cases  (9th  Ed.)  737,  it  was 
held  tliat  an  action  for  damages  would  He 
for  originally  throwing  a  squib  which  aft- 
er having  been  thrown  about  in  self-defense 
by  other  persons,  at  last  put  out  tbe  plaln- 
tlfTs  eye.  There  was  some  difference  of 
opinion  among  the  Judges  as  to  whether  the 
proper  form  of  action  was  in  trespass  or  on 
the  case. 

Was  the  killing  of  Mrs.  Wheeler  the  proxi- 
mate result  of  tbe  conduct  of  the  company 
and  Its  conductor?  Tbe  definitions  of  proxi- 
mate cause  and  proximate  result  In  the  text- 
books and  reports  vary  very  much  In  expres- 
sion, and  sometimes  In  idea.  Prof.  Jaggard 
says  that,  in  determining  what  Is  a  proxi- 
mate and  what  Is  a  remote  consequence,  tbe 
English  courts  incline  to  accept  the  measure 
of  damages  In  cases  of  contracts,  and  to  hold 
such  damages  as  (a)  directly  and  necessarily 
result  from  the  wrong  complained  of;  (b) 
such  further  damages  as  should  have  been 
foreseen  by  tbe  wrongdoer,  In  view  of  bis 
knowledge,  actual  or  constructive,  of  tbe  spe- 
cial circumstances  of  the  case.  He  asserts 
that  the  American  courts  do  not  seem  to  have 
determined  very  definitely  whether  the  test 
Is  (a)  what  a  reasonably  prudent  man  should 
have  foreseen  under  the  circumstances,  (b) 
what  follows  as  a  natural  result  in  the  ordi- 
nary course  and  constitution  of  nature.  1 
Jaggard,  Torts,  372.  These  two  tests  applied 
by  the  American  courts  may  not  be  so  far 
apart  as  they  at  first  appear,  since  it  would 
seem  that  what  follows  as  a  natural  result 
in  tbe  ordinary  course  and  constitution  of  na- 
ture ought  to  be  foreseen  by  a  reasonably 
prudent  man.  Section  3913  of  the  Civil  Codo 
of  1895,  above  quoted,  in  stating  the  rule,  us- 
es the  expression,  "damages  which  are  the  le- 
gal and  natural  result  of  the  act  done," 
though  contingent  to  some  extent ;  but  states 
that  damages  traceable  to  the  act,  but  not 
Its  legal  or  "material"  consequence,  are  too 
remote.  The  word  "material"  seems  to  be 
Inapt,  and,  as  in  tbe  first  gart  of  the  section 
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the  lantruage  Is  "legal  and  natural,"  It  woold 
appear  to  the  writer  that  probably  the  word 
"material"  originally  found  its  way  Into  the 
section  by  Inadvertence  or  misprint,  and  that 
the  same  expression,  "legal  and  natural," 
was  Intended  to  be  used.  This,  however,  !■ 
merely  conjectural.  In  Atchison,  T.  ft  S.  F. 
Ry.  Co.  V.  Parry,  67  Kan.  616,  78  Pac.  106,  It 
was  held  that  "negligence,  to  be  the  proxi- 
mate cause  of  an  Injury,  must  be  such  that  a 
person  of  ordinary  caution  and  prudence 
would  have  foreseen  that  some  Injury  would 
Ukely  result  therefrom,  not  that  the  specific 
Injury  would  result"  This  is  quoted  approv- 
ingly In  Western  &  Atlantic  B.  Co.  v.  Bryant, 
123  Ga.  77-83,  51  S.  B.  20,  23.  In  Mayor  ft 
Conncll  of  Macon  v.  Dykes,  103  6a.  847,  848, 
31  8.  EL  443.  It  was  said  that  "the  rule  is 
that.  In  order  to  recover  for  an  Injury  alleged 
to  have  resulted  from  the  negligence  of  an- 
otber,  the  Injury  must  be  the  natural  and 
probable  consequence  of  the  negligence;  or, 
as  otherwise  stated,  the  wrong  and  resulting 
damage  must  be  known,  by  common  experi- 
ence, to  be  naturally  and  usually  In  sequence. 
The  damage,  according  to  the  usual  course  of 
evoits,  must  follow  from  the  wrong.  The 
principle  in  this  state  seems  to  be  substantial- 
ly the  8am&"  In  1  Shearman  ft  Redfleld  on 
Negligence  (5th  Ed.)  $  29,. It  Is  said:  "The 
practical  solution  of  this  question  appears  to 
us  to  be  that  a  person  guilty  of  negligence 
should  be  held  responsible  for  all  the  conse- 
quences which  a  prudent  and  experienced 
man,  fully  acquainted  with  all  the  circum- 
stances which  in  fact  existed  (whether  they 
could  have  been  ascertained  by  reasonable 
diligence  or  not),  would,  at  tbe  time  of  the 
negligent  act,  have  thought  reasonably  possi- 
ble to  follow.  If  they  had  occurred  to  his 
mind."  In  Insurance  Co.  v.  Boon,  95  U.  8. 
117.  130,  24  U  Ed.  305,  It  Is  said:  "The 
proximate  cause  is  the  efScIent  cause,  the  one 
that  necessarily  sets  the  other  causes  In  op- 
eration. The  causes  that  are  merely  inci- 
dental or  instruments  of  a  superior  or  con- 
trolling agency  are  not  the  proximate  causes 
and  the  responsible  ones,  though  they  may  be 
nearer  In  time  to  the  result.  It  is  only  wh«i 
the  causes  are  Independent  of  each  other  that 
the  nearest  Is,  of  course,  to  be  charged  with 
the  disaster."  See,  also.  Southern  Ry.  Co.  v. 
Webb,  116  Ga.  152,  42  S.  E.  305,  50  L.  B.  A. 
109;  Thompson  on  Negligence,  i  69;  St 
Louis  Ry.  Co.  V.  McKInsey,  78  Tex.  298,  14  S. 
W.  645,  22  Am.  St  Rep.  54. 

3.  It  requires  no  argument  to  show  that  it 
was  negligent  to  knowingly  place  a  drunken 
conductor  armed  with  a  pistol  and  of  bad 
habits  In  charge  of  a  passenger  car,  travers- 
ing the  streets  of  a  dty,  or  at  least  that  It 
should  be  left  to  the  jury  to  determine  wheth- 
er this  was  not  negligent  As  matter  of  law, 
on  demurrer,  we  cannot  say  that  this  was 
not  an  act  of  negligence.  It  was  contended 
that  tbe  homicide  was  not  the  natural  and 
probable  result  of  such  act  on  the  part  of 
Out  company.    But  we  know  nothing  more 


apt  to  endanger  life  and  safety  than  to  place 
In  control  of  a  passenger  street  car  the  com- 
bination of  a  dangerous  character,  a  conduc- 
tor loaded  with  whisky,  and  a  pistol  loaded 
with  powder  and  ball.  In  Christian  v.  Co- 
lumbus &  Rome  Ry.  Co.,  79  Ga.  400,  7  8.  E. 
216,  It  was  held  that  If  a  railroad  company 
employed  an  agent  and  assigned  him  to  du- 
ty with  knowledge  that  he  was  Insane,  or  of 
his  being  subject  to  sudden  fits  of  insnnlty.  it 
would  not  be  excused  from  responsllillity  for 
a  homicide  committed  by  him  while  eneaged 
In  Its  business.  See,  also,  Central  Ry.  Co.  v. 
Hall,  124  Ga.  822,  52  S.  B.  679,  4  U  R.  A. 
(N.  S.)  808.  110  Am.  St  Rep.  170;  Kerlln  v. 
Chicago  R.  Co.  (C.  C.)  60  Fed.  186;  Williams 
V.  Missouri  Pacific  Ry.  Co.,  109  Mo.  475,  18 
S.  W.  1098.  If  the  company  negligently  as- 
signed the  conductor  to  take  cbnrge  of  the 
car,  and,  while  acting  in  tbe  general  scope  of 
tbe  business  entrusted  to  him,  he  wrongfully 
shot  at  a  passenger,  and  as  a  proximate  con- 
sequence thereof  a  person  passing  on  tbe 
highway  was  killed,  the  company  would  be 
liable. 

It  la  urged  that  the  decision  In  Belding  v. 
Johnson,  86  Ga.  177,  12  S.  E.  304.  11  L.  R.  A. 
63,  Is  controlling  as  to  liability  not  re!<n1tlng 
from  tbe  placing  of  the  drunken  conductor 
in  charge  of  the  car.  In  that  case  It  was  al- 
leged that  a  saloon  keeper  sold  and  continued 
to  furnish  liquor  to  a  person  wbo  was  drunk, 
knowing  that  such  person,  when  under  the 
Influence  of  liquor,  was  dangerous.  Tbe  per- 
son so  furnished  shot  and  killed  another 
while  thus  drunk.  On  demurrer  It  was  held 
that  the  homicide  was  not  the  proximate  re- 
sult of  the  sale  of  the  liquor.  This  differs 
materially  from  the  present  case.  A  mere 
sale  of  liquor  to  a  drunken  customer  Is  not  at 
all  tbe  same  as  knowingly  to  place  a  drunken 
employs,  armed  with  a  pistol,  in  charge  of  a 
car,  with  the  duty  of  controlling  It,  dealing 
with  passengers  and  conducting  a  part  of  its 
business.  In  Brazil  v.  Peterson,  44  Minn. 
212,  46  N.  W.  331,  where  a  barkeeper  assault- 
ed a  person  who  was  in  tbe  saloon  In  an  In- 
toxicated and  helpless  condition,  the  court 
held  that  the  proprietor  of  the  saloon  was 
liable. 

What  facts  may  be  developed  by  the  evi- 
dence we  cannot,  of  course,  foresee,  but  the 
court  properly  overruled  the  demurrer  and 
retained  tbe  case  for  submission  to  the  Jury 
on  the  evidence. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


ANDERSON  v.  HALIi. 

(Supreme  Court  of  Georgia.    June  14,  1907.) 

1.  iNJTTNcnoK— Violation — Contempt. 

Where  the  defeadaut  in  an  injunctioD  pro- 
ceeding  is   informed   by   tbe   attorney   for   the 
Elaintiff  that  a  temporary  restraining  order  has 
een  issued  against  him,  and  is  also  shown  a 
copy   of    the   order,    which    information    clearly 
and  plainly  indicates  what  la  the  act  from  wbid 
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he  most  abstain,  tip  Is  bonnd  to  obey  the  order 
of  the  court,  whether  he  is  served  with  the  writ 
or  not ;  and  a  refusal  or  failure  to  comply  with 
the  order,  under  such  circumstances,  is  as  much 
a  contempt  as  if  the  defendant  had  been  per- 
sonally served  by  the  sheriff  with  the  writ. 
Murphey  v.  Harker,  41  S.  E.  585,  115  Ga.  77. 
TBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  {  446.] 

2.  Samb— NoTicK  OF  Injunction. 

The  evidence  was  aafficient  to  authorize  the 
court  below  to  find  and  hold  that  Oie  defendant 
had  been  notified  of  the  contents  of  the  restrain- 
ing order  by  the  attorney  for  the  plaintiff,  and 
actually  read  a  copy  thereof  which  was  exhibited 
to  him  by  said  attorney,  and  that,  after  being 
thus  notified,  the  defendant  violated  the  terms 
of  the  order;  and  the  judgment  holding  the  de- 
fendant in  contempt  for  said  violation  Mioold  be 
allowed  to  stand. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   J.  H.  Martin,  Judge. 

Action  by  Emma  Hall  against  O.  H.  Ander- 
son. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Haygood  ft  Cutts,  for  plaintiff  In  error. 
C.  C.  Curry  and  D.  B.  Nicholson,  for  defend- 
ant in  error. 


BECK,   J.     Judgment  affirmed. 
Justices  concur. 


All  the 


CENTRAI.  OF  GEORGIA  RY.  CO.  t.  FORE- 
HAND. 

(Supreme  Court  of  Georgia.     June  15,  1907.) 

1.  Cabkiebs — Cabbiaoe   or   Passenoebs— Ao- 
TI0N8  FOB  INJUBIES— Question  fob  Jtjbt. 

Whether  the  act  of  a  passenger  on  a  rail- 
road train  in  leaving  his  seat  and  going  to  the 
door  or  upon  the  platform  of  the  coach,  while  the 
train  is  in  motion,  and  before  It  comes  to  a 
full  (top,  is  such  negligence  as  would  defeat 
a  recovery  for  an.  iajury  resulting  from  the 
negligence  of  the  company  in  operating  its  train, 
is  a  question  for  the  jury  to  determine  from  all 
the  facts  and  circumstances  of  the  particular 
case  under  consideration ;  and,  in  the  determina- 
tion of  this  question,  the  jury  are  authorized 
to  take  into  consideration  the  age  and  physical 
condition  of  the  passenger,  the  speed  of  the 
train,  the  reason  of  the  passenger  for  leaving 
his  seat  and  going  to  the  door  or  upon  the  plat- 
form, the  purpose  to  be  accomplished,  and  all 
other  attendant  facts  and  circumstances  as  dis- 
closed by  the  evidence.  A\igusta  Southern  B, 
Co.  V.  Snider,  44  S.  E.  1006,  118  Ga.  H6,  and 
cases  cited;  Cotchett  v.  SavaanHh  Rv.  Co., 
11  S.  E.  553,  84  Ga.  087.  See.  also,  Pirris  v. 
A.,  K.  &  N.  Ry.  Co.  (decided  May  20,  1907)  67 
S.  E.  692. 

fEd.  Note. — For  cases  in  point,  sec  Cent  Dig. 
vol.  9,  Carriers,  g§   1375-ft78,   1383.] 

2.  Dahaqes— Excessive. 

The  petition  set  forth  a  cause  of  action,  the 
evidence  authorized  the  verdict,  the  amount 
found  as  damages  was  not  excessive,  and  no 
sufficient  reason  appears  for  reversing  the  jade- 
ment 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Macon  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  by  S.  R.  I\>reband  against  the  Cen- 
tral of  Georgia  Railway  Company  for  per- 


sonal injuries.    Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

W.  D.  Kiddos,  for  plaintiff  In  error.  Hok« 
Smith  and  SmIUi,  Bemer,  Smltb  A  Hastings, 
for  defendant  In  error. 

ATKINSON,  J.  In  addition  to  what  l8 
stated  In  the  headnotes,  we  do  not  deem  It 
necessary  to  make  any  statement  with  ref- 
erence to  the  case,  further  than  a  brief  ref- 
erence to  the  amount  of  the  verdict  There 
was  testimony  from  which  the  jury  could 
have  found  that  the  plaintiff  was  88  years 
of  age,  of  robust  health,  and  of  active  busi- 
ness habits.  For  five  years  immediately  pre- 
ceding the  Injury  be  bad  earned  an  average 
of  from  $1,200  to  $1,700  per  annum.  He  was 
riding  on  the  train  of  the  defendant  as  a 
passenger,  and  was  approaching  the  station 
to  which  he  was  destined.  The  station  was 
a  flag  BtAtion,  at  which  trains  stopped  for  a 
very  short  time,  and  it  was  customary  for 
passengers  Intending  to  leave  the  train  at 
that  station  to  leave  their  seats  while  the 
cars  were  still  In  motion  and  go  to  the  plat- 
form, so  as  to  alight  Immediately  upon  the 
stopping  of  the  train.  On  this  occasion  the 
train  was  running  86  or  40  miles  an  hour, 
but,  upon  approaching  the  station,  com- 
menced to  slack  speed,  as  usually  done  pre- 
paratory to  stopping,  whereupon  the  defend- 
ant left  his  Beat  and  proceeded  to  the  plat- 
form In  order  to  leave  the  train.  Upon 
reaching  the  door,  he  perceived  that  the  car 
was  passing  bis  station,  and  thereupon  turn- 
ed to  call  to  the  conductor  or  other  servants 
operating  the  train, 'at  which  time  the  train, 
without  stopping,  gave  a  sudden  Jerk  for- 
ward and  threw  blm  out  of  the  door  onto  the 
platform,  thence  to  the  ground,  dragging  him 
a  short  distance,  bruising  his  head  and  face, 
and  finally  running  over  his  leg  above  the 
ankle.  Amputations  were  necessary  and  were 
performed  at  two  different  times.  Tbe 
wound  did  not  heal  for  eight  months.  He 
was  unconscious  for  several  days  after  the 
Injury,  and  suffered  great  pain.  He  was  un- 
able to  do  any  kind  of  work  up  to  tbe  time 
of  the  trial,  and  his  earning  capacity  was 
permanently  impaired.  The  jury  returned  a 
verdict  In  his  favor  for  $15,000.  The  evi- 
dence being  such  as  to  authorize  tbe  jury 
In  finding  all  of  the  foregoing  to  be  true,  we 
cannot  say  that  the  verdict  for  $15,000  In 
favor  of  tbe  plaintiff  was  excessive. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


VICKERS  V.  HAWKINS. 
(Supreme  Ck>urt  of  (Jeorgia.    Aug.  8,  1007.) 

1.  Infants— Actions— Wbit  or  Bbbob— Bnx 

OF  Exceptions— Sebvice. 

Where  a  minor  sues  by  prochein  ami,  and 
prevails  at  the  trial,  the  prochein  ami  is  the 
proper  person  upon  whom  tne  bill  of  exceptions 
sued  out  by  tbe  defendant  should  be  served. 

le 
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2.  Taxatior — ContECTiow— Tax  Execution— 
Validity  —  Mibspeixino  of  OrnciAL's 
NAira. 

The  miaapellmg  of  an  official's  name  to  a 
procesa  doea  not  invalidate  it,  if  it  is  made  to 
appear  that  the  official  authoriced  another  to 
si^  it  in  his  presence,  or  actually  adopted  the 
gisnatare  apd  acted  upon  it. 

3.  Sakk. 

The  addition  of  the  letters  "T.  C."  to  the 
signature  to  a  tax  execution  safficientlT  indi- 
cates the  official  who  issued  it  did  so  in  bis  ca- 
liacity  as  tax  collector. 

4.  Saice. 

A  tax  fi.  fa.  in  the  following  words: 
"Georgia.  Worth  County.  To  the  Sheriff  of 
Worth  County,  to  Execute  and  Return,  to  Ad- 
vertise and  Sell  According  to  Law:  You  are 
hereby  commanded  that  on  unretumed  wild  land 
oomber  211,  in  the  14th  district  of  Worth  coun- 
ty, you  canae  to  be  made  the  sum  of  $3.26,  it 
being  the  amoant  of  state  and  county  taxes  for 
the  year  1888,  and  the  further  sum  of  50  cents 
for  the  costs  of  this  G.  fa.  and  make  due  return 
thereof  to  me  according  to  law.  Herein  fail 
not.  Given  under  my  band  and  seal,  this  20tb 
day  of  Dec.,  18Sa  rSigned]  W.  J.  Stoy,  T.  C." 
—recites  the  necessary  jurisdictional  facta  i«. 
quired  by  the  statate. 

5.  Same. 

Under  the  law  in  force  in  the  year  1888, 
a  tax  execution  against  unretumed  wild  land 
was  properly  issued  by  the  tax  collector. 

6.  SAifx. 

The  levy  of  an  execution  should  be  signed 
by  the  levyins  officer.  If  another  sign  the  levy- 
ing officer's  name,  the  levying  officer  may  adopt 
the  signature  as  taia  own.  Where  the  undisputed 
evidence  is  that  the  levying  officer  caused  the 
property  to  be  advertised  for  sale  pursuant  to 
the  levy,  personally  cried  it  at  the  sale,  executed 
a  deed  to  the  purchaser,  and  made  an  entry  of 
the  sale  on  the  fi.  fa.,  it  is  sufficient  to  authorize 
an  inference  that  the  levying  officer  adopted  the 
signature  as  bis  own. 

7.  EVIDBRCK — DOCimXirTABT  BVIDINCB— Pbb- 
LIMIRABT   PBOOI^DEIEBUinATION. 

The  Civil  Code  of  1895,  |  8628,  relating  to 
a  filing  of  an  affidavit  of  forgery  to  a  deed,  and 
having  a  special  issue  made  up  and  tried  as  to 
the  genuineness  of  a  deed  attacked  for  forgery, 
is  inapplicable  to  a  fl.  fa.  and  entry  of  levy 
thereon  offered  in  connection  with  a  sherifrs 
deed,  which  is  also  attacked  for  forgery. 

8.  TbIAI/— IWSTBTJCTIONS— PBOyiNCB  OF  COUST 
AMD  JVBT. 

A  request  to  charge  that  "the  law  presumes 
that  an  officer  does  his  doty,  and  an  entry  made 
on  an  official  document,  purporting  to  be  an  en- 
tiy  by  the  officer  whose  duty  it  is  to  make  it,  is 
presumed  to  be  the  act  of  such  officer,  and  such 
presumption  is  not  overcome  except  by  the 
strongest  proof,"  was  properly  refused.  The 
vice  of  the  request  is  an  intimation  of  opinion  as 
to  the  quantum  of  proof  necessary  to  overcome 
a  rebuttable  presumption. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  46,  Trial,  S{  439-466.] 

(Syllabus  by  the  Goort.) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Action  by  Herbert  Hawkins,  by  next 
friend,  against  E.  L.  Vlckers.  Judgment  for 
plaintlft,  and  defendant  brings  error.  Plain- 
tiff sned  out  a  cross-bill.  Judgment  on  the 
main  bill  reversed  and  on  the  cross-bill  af- 
firmed. 

Fulwood  &  Murray,  J.  J.  Forehand,  and 
Z.  D.  Harrison,  for  plaintiff  In  error.    T.  B. 


Perry,  J.  H.  Tipton,  and  Hall  &  Hall,  for  de- 
fendant  in   error. 

EVANS,  J.  The  action  was  complaint  for 
land,  and  has  been  twice  tried.  On  a  review 
of  tbe  first  trial  the  verdict  was  set  aside 
and  the  case  remanded  to  tbe  saperlor  court. 
See  lU  Ga.  119,  86  S.  E.  403.  On  tbe 
second  trial  tbe  plaintiff  introduced  a  grant 
from  tbe  state,  and  mesne  conveyances  from 
the  state's  grantee  to  herself.  The  defend- 
ant proffered  In  evidence  a  tax  fl.  fa.  and 
tbe  sheriff's  deed  to  one  Dixon  (under  whom 
he  claimed  title),  whereupon  the  plaintiff 
filed  an  affidavit  of  forgery,  averring  that  tbe 
sherifTs  deed,  the  tax  fl.  fa.,  and  the  entry 
of  levy  on  tbe  fl.  fa.  were  forgeries.  TJpon 
the  preliminary  proof  submitted  b^  tbe  de- 
fendant, the  court  allowed  in  evidence  the 
sheriff's  deed  and  the  tax  fi.  fa.  over  tbe 
plaintiff's  objection.  The  plaintiff  excepted 
pendente  lite  to  tbe  admission  of  tbe  dee^ 
and  fl.  fa.  Tbe  court  ruled  that  the  flllng  of 
tbe  affidavit  of  forgery  devolved  upon  the 
defendant  tbe  burden  of  proving  tbe  genu- 
ineness of  tbe  tax  fl.  fa.  and  levy,  and  to 
show  that  any  alteration  appearing  in  tbe 
entry  of  levy  was  made  prior  to  the  sheriiTs 
sale,  and  instructed  the  Jury  to  this  effect 
No  separate  Issue  of  forgery  was  made,  but 
tbe  Issues  of  tbe  genuineness  of  the  tax  fl. 
fa.  and  entry  of  levy  were  submitted  along 
with  tbe  other  issues  in  tbe  case.  The  do- 
fendant  also  introduced  a  deed  to  himself 
from  tbe  purchaser  at  the  tax  sale,  and 
proof  that  be  had  been  in  possession  of  tbe 
land  since  that  time,  and  had  made  there- 
on permanent  and  substantial  improvements. 
The  Jury  returned  a  verdict  for  the  plaintiff, 
the  court  refused  a  new  trial,  and  the  de- 
fendant excepted.  The  plaintiff  sued  out  a 
cross-bin  of  exceptions,  assigning  error  on 
ber  pendente  lite  exceptions. 

1.  On  the  call  of  tbe  case  In  this  court  tbe 
defendant  in  error  moved  to  dismiss  tbe  bill 
of  exceptions  because  the  only  service  thereof 
was  an  acknowledgment  of  service  by  the 
next  friend,  Herbert  Hawkins;  that  he  is 
only  a  formal  party,  and  that  A.  H.  Haw- 
kins Is  the  real  party  in  the  case,  and  service 
should  have  been  made  upon  her.  The  pur- 
pose of  having  a  guardian  ad  litem,  or  next 
friend,  to  represent  a  minor,  is  to  furnish  a 
person  sui  Juris  to  carry  on  the  litigation 
for  the  minor's  benefit  Service  of  notice  or 
other  process  pertaining  to  the  case  prosecut- 
ed by  a  prochein  ami  should  be  made  upon 
him.  He  represents  the  minor  In  the  par- 
ticular litigation,  and,  if  service  cannot  be 
bad  upon  him,  his  connection  with  the  case 
would  be  without  practical  value.  We  there- 
fore hold  that  tbe  next  friend  was  the  prop- 
er person  upon  whom  to  serve  tbe  bill  of  ex- 
ceptions, and  the  motion  to  dismiss  Is  denied. 

2.  As  between  the  litigants  according  to 
the  proof  made  at  the  trial,  the  ownership  ot 
the  land  in  controversy  depends  upon  the 
validity  of  tbe  tax  sale.    We  will  therefore 
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first  examine  the  objections  to  the  admissi- 
bility or  the  tax  fl.  fa.  upon  which  error  is 
assigned  In  the  cross-bill  of  exceptions.  The 
tax  fl.  fa.  was  as  follows:  "Georgia,  Worth 
County.  To  tbe  Sheriff  of  Worth  County 
to  Execute  and  Return,  to  Advertise  and 
Sell  According  to  Law :  You  are  hereby  com- 
manded that  of  unreturned  wild  land  num- 
ber 211.  in  the  14th  district  of  Worth  Coun- 
ty, you  cause  to  be  made  the  sum  of  13.26,  It 
being  the  amount  of  state  and  county  tax 
for  the  year  1888,  and  tbe  further  sum  of  60 
cents  for  the  costs  of  this  fl.  fa.  and  make 
due  return  thereof  to  me  according  to  law. 
Herein  fail  not.  Given  under  my  band  and 
seal,  this  tbe  20th  day  of  Dec.  1888.  [Sign- 
ed] W.  J.  Stoy,  T.  C.  [L.  8.]"  Indorsed  upon 
tbe  fl.  fa.  was  the  following  entry  of  levy: 
"I  have  this  day  levied  the  within  fl.  fa. 
upon  lot  of  land  number  211  in  the  14th  dis- 
trict of  said  county,  for  state  and  county  tax 
for  the  year  1888.  January  30th,  1889. 
tSlgned]  S.  M.  Cox,  Sheriff."  The  plaintiff 
objected  to  tbe  tax  fl.  fa.  and  entry  of  levy 
indorsed  thereon  being  received  in  evidence 
because  tbe  tax  fl.  fa.  was  signed,  "W.  J. 
Stoy,  T.  C,"  when  it  was  admitted  in  open 
court  by  tbe  defendant  that  the  tax  collector 
In  tbe  year  1888  was  W.  J.  Story ;  that  tbe 
letters  "T.  C."  following  the  name  of  W.  J. 
Stoy  did  not  show  that  tbe  execution  was  is- 
sued by  tbe  tax  collector  of  the  county.  Ob- 
jection was  further  made  to  tbe  introduction 
of  tbe  fl.  fa.,  on  the  ground  that  one  of  the 
defendant's  witnesses  bad  already  testified 
that  tbe  execution  was  not  signed  and  issued 
by  tbe  tax  collector  of  Worth  county,  but 
was  signed  by  witness  at  the  request  of  the 
tax  collector,  plaintiff  contending  that  the 
tax  collector  could  not  delegate  any  verbal 
authority  to  sign  the  execution,  witness  not 
testifying  that  be  had  been  appointed  to 
collect  taxes  in  Worth  county  In  1888.  It 
appeared  that  the  tax  collector  was  dead  at 
tbe  time  of  the  trial.  While  the  testimony 
did  not  directly  establish  that  tbe  tax  col- 
lector's name  was  signed  by  tbe  witness  in 
the  tax  collector's  presence,  it  does  appear 
that  It  was  done  at  the  special  Instance  and 
request  of  tbe  tax  collector  at  his  house,  and 
under  such  circumstances  as  might  afford 
an  inference  that  it  was  done  in  bis  presence. 
It  is  the  duty  of  tbe  tax  collector  to  sign  a 
tax  execution.  It  is  not  essential,  however, 
that  be  should  actually  do  tbe  manual  act 
of  signing  bis  name  in  every  instance.  In 
Hitchcock  V.  Latham,  97  Ga.-  253,  22  S.  E. 
997,  o1)Jertlon  was  made  to  the  introduction 
in  evidence  of  an  execution  on  the  ground 
that  tbe  name  thereto  purporting  to  be  that 
of  the  tax  collector  "was  in  printing  as  it 
came  from  the  printing  office,"  and  that, 
therefore,  tbe  execution  did  not  bear  the  gen- 
uine signature  of  tbe  tax  collector,  and  there 
was  nothing  to  show  when,  how,  or  where 
tbe  name  of  tbe  tax  collector  bad  been  affix- 
ed to  the  execution.  But  this  court  held  that 
tbe  objection  was  not  good  where  it  affirma- 


tively appeared  that  tbe  fl.  fa.  came  into  th» 
sherlfTs  hands,  who  had  acted  upon  it  as  a 
legal  execution,  and  in  so  doing  bad  levied 
upon,  advertised,  and  sold  land ;  that,  in  tbe 
absence  of  .further  proof  on  the  subject.  It 
win  be  presumed  that  the  printed  signature 
was  authorized  by  the  tax  collector;  and* 
that  he  issued  the  execution  as  bis  official 
act.  It  appeared  from  tbe  record  In  tbls 
case  that  the  sheriff  had  acted  upon  this  fl. 
fa.,  advertised  tbe  land  levied  on  to  satisfy 
it,  and  sold  tbe  land  thereunder,  and  made- 
a  deed  to  the  purchaser  at  tbe  sale.  As  a 
general  rule,  when  tbe  law  declares  that  a 
process  shall  be  signed  by  a  particular  offi- 
cial, bis  name  cannot  be  affixed  to  it  by 
another,  not  In  his  presence,  under  a  pre- 
vious general  authority.  Diggers  v.  Winkles, 
124  6a.  990,  53  S.  E.  397.  However,  we  are 
not  In  opposition  to  this  general  proposition 
when  we  bold  that  the  facta  of  this  case 
bring  it  within  the  principle  of  tbe  Hitchcock 
Case,  supra. 

Tbe  misspelling  of  tbe  tax  collector's  name 
of  itself  furnished  no  ground  to  bold  tbe  fl. 
fa.  illegal.  It  is  clear  that  if  the  tax  col- 
lector, signing  bis  name,  had  inadvertently 
omitted  a  letter,  and  tbe  proof  showed  that 
be  actually  signed  it,  the  signature  would  be 
valid. 

3.  .Nor  was  the  objection  good  that  the 
letters  "T.  C."  following  bis  signature  were 
insufficient  to  show  that.be  had  signed  the 
execution  In  his  official  character.  Under  the 
law  existing  at  that  time,  such  a  fl.  fa.  must 
have  been  Issued  by  the  tax  collector,  and  It 
is  to  be  presumed  that  the  abbreviation  "T. 
C."  represents  tbe  officer's  official  character. 

4,  5.  The  fl.  fa.  was  further  objected  to, 
because  it  did  not  show  on  Its  face  tbe  neces- 
sary Jurisdictional  allegations  that  the  taxes 
for  the  year  1*88  were  due  and  unpaid;  that 
it  did  not  show  that  tbe  lot  of  land  In  ques- 
tion bad  not  been  returned  and  bad  been 
double  taxed,  as  required  by  law;  and  that 
the  tax  collector  bad  no  authority  under  the 
law  to  Issue  a  tax  execution  against  unre- 
turned wild  land,  but  that  at  that  time  such 
authority  was  in  the  tax  receiver.  We  think 
the  necessary  Jurisdictional  facts  appear  on 
the  face  of  tbe  fl.  fa.  It  is  not  to  be  pre- 
sumed that  the  tax  collector  will  Issue  a  fl. 
fa.  for  taxes  that  have  been  paid.  The  fl.  fa. 
recited  that  it  was  for  state  and  county  taxes 
for  tbe  year  1888,  and  that  tbe  land  had  not 
been  returned  for  taxes;  and  it  Issued  for 
an  amount  alleged  to  be  due  against  this  par- 
ticular land,  which  it  Is  to  be  presumed  was 
the  proper  amount.  Tbe  tax  collector,  by 
virtue  of  the  act  of  December  13,  1882  (Acts 
1882.  p.  47),  in  force  at  the  time  of  the  Is- 
suance of  this  execution,  had  authority  to 
issue  tbe  fl.  fa.  for  unpaid  taxes  due  upon  im- 
retumed  wild  land. 

0.  Objection  was  also  made  to  tbe  entry  of 
levy  appearing  on  the  fl.  fa.  Prior  to  ten- 
dering tbe  deed  and  fl.  fa.  In  evidence,  one 
of  the  witnesses  for  the  defendant  had  testl- 
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fled  that  the  «itry  of  levy  on  the  fl.  fa.,  al- 
though purporting  to  have  been  made  and 
■Igned  by  8.  M.  Cox,  sheriff,  was  not  signed 
by  a.  M.  Cox,  but  by  another  person;  that 
for  that  reason  It  did  not  appear  to  be  an 
official  entry,  l>ecau8e  It  bad  been  sbown  that 
It  was  not  made  by  the  sheriff  of  the  county, 
or  by  any  one  authorized  by  the  sheriff.    The 
testimony  disclosed  that  the  sheriff  was  dead 
when  the  case  was  tried,  and  that  one  W. 
J.  Ford  wrote  the  entry  of  levy  and  signed 
the  aherifTa  name  to  It    Ford  did  not  bold 
any  office.     There  also  appeared  the  follow- 
ing entry  upon  the  fl.  fa.:    "The  within  lot 
of  land  number  211  in  the  14th  district,  sold 
this    day   to  J.  A.  Dixon,   for  one  hundred 
and  fifteen  dollars,  this  7th  day  of  May,  1889. 
[Signed]    S.    M.    Cox,    Sheriff."    There   was 
testimony  that  tills  entry  of  sale  was  in  the 
handwriting  of  Cox,  the  sheriff.    The  statute 
declares   that   the  officer  making   tlie   leyy 
shall  enter  the  same  on  the  process  by  virtue 
of  -which  the  levy  Is  made.    Civ.  Code  1895, 
i  5421.     In  order  that  the  entry  of  levy  may 
be    authenticated  as   the  official   act  of  the- 
officer.  It  should  be  signed.    Jones  v.  Basley, 
53  Oa.  454.    An  entry  of  levy  may  be  made 
and  the  levying  officer's  name  signed  thereto 
by    a  scrivener.  If  done  In  the  immediate 
presence  and  by  the  direction  of  the  levying 
officer.    In  snch  a  case,  notwithstanding  the 
officer's  name  may  be  signed  by  the  scrivener, 
it  'vrlll  be  upheld  as  the  entry  of  tbe  officer. 
Ellis  V.  Francis,  9  Oa.  325 ;  Cox  v.  Montford, 
66  Oa.  62;    Weaver  v.  Wood,  103  Ga.  89,  29 
S.  E.  594.    There  is  no  evidence  in  the  rec- 
ord authorizing  a  conclusion  that  the  entry 
of  levy,  and  the  signing  of  the  sberlCTB  name 
thereto  by  Ford  took  place  in  tbe  immediate 
presence  of  tbe  sheriff.    The  undisputed  evi- 
dence, however,  discloses  that  the  sheriff  ad- 
vertised the  land  by  virtue  of  this  particular 
levy,  personally  cried  the  same  at  tbe  sale, 
and  made  an  entry  of  tbe  sale  on  tbe  fl.  ttt. 
There  was  also  evidence  by  one  of  the  sub- 
scribing witnesses  to  tbe  deed  that  be  saw 
the  sheriff  sign  tbe  deed,  and  that  he  and 
tbe  other  witness  attested  it  as  witnesses. 
This  evidence  authorizes  an  Inference  that 
tbe  sheriff  adopted,  as  his  own  act,  the  entry 
of  levy  made  by  Ford,  and  acted  on  it,  caused 
tbe  property  to  be  advertised,  sold  it,  and 
made  a  deed  to  tbe  purchaser.    Even  if  the 
entry  of  levy  was  not  made  in  tbe  immediate 
presence  of  tbe  sheriff,  he  Immediately  rati- 
fied It,  and  adopted  it  as  his  own  act,  when 
be  advertised  tbe  property  and  sold  It  by 
virtue  of  this  particular  levy.    Tbe  adoption 
by  tbe  sheriff  of  the  entry,  relatively  to  a 
bidder  at  tbe  sale,  made  it  the  sheriff's  own 
act  and  deed  Just  as  effectually  as  if  Ford 
bad  signed  It  In  his  presence,  or  tbe  sheriff 
himself  had  signed  the  entry. 

7.  Several  of  tbe  grounds  of  tbe  motion  for 
new  trial  complain  that  tbe  court  erroneously 
extended  the  Civil  Code  of  1895,  {  3628,  to 
embrace  a  fl-  fa.  and  entry  of  levy  thereon, 
f)i«D  tendered  In  evidence  along  with  tbe 


sheriff's  deed.  This  section  provides  that  "a 
registered  deed  shall  be  admitted  in  any  court 
in  this  State  without  further  proof,  unless 
the  maker  of  the  deed,  or  one  of  his  heirs,  or 
the  opposite  party  In  the  cause,  will  ffie  an 
affidavit  that  the  said  deed  Is  a  forgery,  to 
tbe  best  of  bis  knowledge  and  belief,  when 
tbe  court  shall  arrest  tbe  cause  and  require 
an  Issue  to  be  made  and  tried  as  to  the  genu- 
ineness of  the  alleged  deed."  Its  provisions 
are  applicable  only  to  registered  deeds.  Hill 
V.  Nlsbet,  58  Ga.  586;  Sibley  v.  Haslam,  75 
Oa.  490;  Holland  v.  Carter,  78  Ga.  139,  3  S. 
B.  690 ;  Bentley  v.  McCall,  119  Oa.  530,  46  S. 
E.  645;  Cbatman  v.  Hodnett.  127  Ga.  360,  56 
S.  E.  439.  It  has  been  held  that  the  proceed- 
ing Is  purely  statutory,  and  is  to  be  strictly 
construed,  and  will  not  be  extended  to  a  will. 
Smith  V.  Stone,  127  Oa.  485,  56  S.  E.  640.  It 
Is  limited  to  tbe  one  issue  of  genuineness  of 
the  deed,  and  there  is  no  authority  of  law 
for  drawing  Into  the  trial  of  that  Issue  ques- 
tions foreign  to  the  factum  of  tbe  execution 
of  tbe  deed.  Roberts  v.  Roberts,  101  Oa.  768, 
29  S.  E.  271.  Tbe  provisions  of  tbe  Code  sec- 
tion providing  for  a  separate  issue  upon  the 
affidavit  of  forgery  cannot  be  extended  to  tbe 
genuineness  of  the  execution  or  entry  of  levy 
thereon.  It  is  true  that  a  sherlflT's  deed,  even 
though  registered,  is  not  admissible  as  a  mu- 
niment of  title  without  tbe  fl.  fa.  under  which 
tbe  sale  was  made  accompanies  It,  or  Its  loss 
is  sbown.  But  tbe  law  does  not  require  that 
the  fl.  fa.  shall*  be  recorded  along  with  tbe 
deed  before  It  will  be  admissible  In  evidence. 
The  Civil  Code  of  1805,  {  3625,  permits  tbe 
record  of  the  fl.  fa.  In  connection  with  the 
deed,  and'  provides  that  when  this  is  done, 
and  tbe  fl.  fa.  Is  lost,  a  certified  copy  of  the 
record  of  the  fl.  fa.  Is  admissible  In  evidence. 
An  attack  on  the  fl.  fa.  or  entry  of  levy,  be- 
cause It  was  not  signed  by  tbe  proper  offi- 
cials and  Is  therefore  void,  is  directed  against 
tbe  authority  of  tbe  officer  to  make  the  sale. 
It  Is  not  a  direct  attack  on  the  deed.  Tbe 
burden  Is  upon  1^  who  Is  asserting  that  the 
official  signature  Is  not  genuine  to  show  that 
fact  The  ruling  of  the  trial  court  that  the 
Civil  Code  of  1895,  {  3628,  was  applicable  to 
the  tax  fl.  fa.  and  the  entry  of  levy,  and  that 
the  burden  was  on-  tbe  defendant  to  show 
their  genuineness,  and  to  explain  any  altera- 
tion that  might  appear  in  tbe  levy.  Improp- 
erly cast  a  burden  upon  tbe  defendant  which 
the  law  does  not  place  upon  him.  This  error 
necessitates  a  new  trial,  Inasmuch  as  we  are 
unable  to  say  that  the  Jury  were  not  influ- 
enced by  this  instruction  in  deciding  tbe  is- 
sues of  fact  respecting  the  validity  of  the  dif- 
ferent official  entries. 

8.  Tbe  defendant  complains,  in  his  motion 
for  a  new  trial,  that  tbe  court  erred  In  refus- 
ing to  charge,  though  requested  In  writing  so 
to  do,  that  "tbe  law  presumes  that  an  officer 
does  bis  duty,  and  an  entry  made  on  an  offi- 
cial document  purporting  to  be  an  entry  by 
the  officer  whose  duty  it  Is  to  make  it  is  pre- 
sumed to  be  the  act  of  such  officer,  and  such 
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pre^jumptlon  Is  not  overcome  except  by  the 
strougest  proof."  There  is  a  presumption 
that  erery  officer  does  bis  duty,  and  every  of- 
ficial entry  is  supposed  to  be  tbe  act  of  sach 
officer,  yet  this  Is  a  rebuttable  presumption 
and  may  be  overcome  by  proof;  and,  while  it 
is  true  that  an  officer's  return  should  not  be 
lightly  set  aside,  yet  it  would  be  improper 
for  the  court  to  instruct  the  Jury  that  the 
presumption  of  verity  which  the  entry  im- 
ported should  prevail  unless  overcome  by  tbe 
strongest  proof.  Such  an  instruction  is 
equivalent  to  an  expression  by  the  court  as 
to  quantum  of  evidence  necessary  to  over- 
come a  rebuttable  presumption.  For  this 
reason  tbe  request  was  properly  refused. 

Judgment  on  tbe  main  bill  of  exceptions 
reversed,  on  tbe  cross-bill  affirmed.  All  tbe 
Justices  concur. 


NICK  T.  STATE. 

(Supreme  Court  of  Georgia.    July  9,  1907.) 

L  Criminal  Law— Continuances  —  Discbk- 

noN  OF  COUBT. 

Applications  for  continuances  aie  in  all 
cases  addressed  to  the  sound  legal  discretion  of 
the  court,  and  a  judgment  refusing  to  continue 
a  case  will  not  be  reversed  nnless  it  is  made  to 
appear  that  this  discretion  has  been  abused.  No 
abuse  of  discretion  has  been  made  to  appear  in 
the  present  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  1311,:  vol.  15,  Crim- 
inal Law,  (  3045.] 

2.  MtTRDKB— Evidence. 

Tbe  evidence  authorized  the  verdict,  and  no 
sufficient  reason  has  been  shown  for  reversing 
the  judgment. 
(Syllabus  by  tbe  (3ourt.) 

Error  from  Superior  C^ourt,  Washington 
County;  B.  T.  Bawlings,  Judge. 

Will  Nick  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

The  accused  was  charged  with  the  offense 
of  murder.  He  made  a  motion  to  continue 
the  case.  The  showing  foi>  tbe  continuance 
was  made  in  the  name  of  counsel  appointed 
by  the  court  to  defend  tbe  accused.  In  the 
motion  it  was  stated  that  Messrs.  O.  H. 
Howard  and  J.  L.  Kent  bad  been  appointed 
as  counsel  for  the  accused  late  Monday  after- 
noon; that  the  case  was  called  for  trial  Tues- 
day, and  that  they  had  not  had  sufficient 
time  to  prepare  the  case  for  trial  or  to  con- 
fer with  the  witnesses;  that  the  Indictment 
was  not  returned  until  Monday  afternoon,  and 
that  the  accused  was  not  arrested  until  Sat- 
urday morning  preceding  the  convening  of 
the  court;  that  from  investigation  made  the 
evidence  would  develop  that  tbe  deceased 
was  killed  at  a  negro  party,  where  more 
than  75  persons  bad  assembled;  that  the  kill- 
ing occurred  at  night,  outside  the  house,  and 
that  many  shots  were  fired  by  different  par- 
ties, and  that  counsel  did  not  know,  and 
could  not,  during  tbe  present  session  of  court, 
interview  those  who  were  present,  to  ascer- 
tain who  saw  the  shooting;  that  many  saw 


it,  and,  while  all  of  the  witnesses  were  not 
known,  they  will  swear,  if  time  is  given  to 
confer  with  them  to  ascertain  who  they  are^ 
that  tbe  accused  did  not  fire  tbe  fatal  shot; 
that  it  was  Impossible  for  them,  under  tbe 
circumstances,  to  do  Justice  to  their  client,  or 
to  see  that  he  had  a  fair  trial,  such  as  ia 
guaranteed  under  tbe  Constitution;  that 
many  of  tbe  witnesses  tbe  accused  did  not 
know,  but  according  to  tbe  best  of  his  in- 
formation some  of  them  were  living  in  tbe 
county  adjoining  that  In  which  the  indict- 
ment was  pending;  that,  when  counsel  were 
appointed,  tbey  at  once  issued  subpoenas  for 
a  large  number  of  witnesses,  the  names  of 
whom  were  furnished  by  the  accused,  some 
of  whom  lived  in  other  counties,  and  it 
would  be  impossible  for  the  officers  to  sum- 
mon these  witnesses  during  the  present  term 
of  court;  that,  if  such  witnesses  were  pro- 
duced, tlie  accused  would  be  able  to  prove 
that  tbe  killing  was  not  done  by  him,  but  by 
another;  that  counsel  used  all  diligence  pos- 
sible under  the  circumstances;  and  that  the 
motion  was  not  made  for  delay,  but  in  order 
to  secure  the  testimony  of  these  witnesses 
at  the  next  term.  Tbe  court  overruled  the 
motion  to  continue,  appointed  a  bailiff  to  as- 
sist counsel  in  procuring  the  witnesses  de- 
sired, and  passed  the  case  nntil  Thursday 
afternoon  at  2  o'clock.  Error  Is  assigned 
upon  this  ruling.  When  the  case,  was  called 
on  Thursday  afternoon,  another  motion  was 
made  to  continue  the  case,  upon  the  gronnds 
stated  in  tbe  former  motion,  and  upon  the 
additional  facts  appearing  In  the  statement 
made  to  the  court  by  Mr.  Kent,  of  counsel 
for  tbe  accused.  The  substance  of  Mr. 
Kent's  statement  was  that  tbe  bailiff  bad 
been  endeavoring  to  find  tbe  witnesses,  but 
was  unable  to  do  so;  that  tbey  had  not  been 
able  to  obtain  tbe  witnesses  for  him;  that 
tbe  court  bad  also  appointed  other  counsel 
besides  himself  and  Mr.  Howard,  and  these 
had  been  excused  by  the  court,  and  that  tbe 
case  should  not  be  pressed  to  trial  nntil  other 
counsel  were  appointed  in  tbelr  place;  that  a 
number  of  the  witnesses  to  tbe  transaction 
lived  in  Johnson,  Jefferson,  and  Washington 
counties,  and  possibly  other  counties  In  the 
state;  tbat  counsel  bad  been  unable  to  obtain 
these  witnesses  so  as  to  interview  them:  tbat 
some  of  the  witnesses  for  whom  subpoenas 
had  been  issued  the  officer  had  not  been  able 
to  find;  that  the  bailiff  made  every  effort  to 
get  these  witnesses,  but  now  gave  tbe  infor- 
mation tbat  they  were  not  there ;  that  counsel 
had  learned  tbat  one  of  tbe  witnesses  possi- 
bly did  not  get  tbe  subpoena,  and  tbat  one  liv- 
ed in  Jefferson  county  very  near  to  the  scene 
of  the  occurrence;  and  tbe  accused  informed 
counsel  that  he  could  prove  by  this  witness 
that  another  man  fired  the  fatal  shot;  that 
counsel  did  not  know  whether  this  witness 
could  be  brought  at  tbat  term  of  tbe  court, 
but  that  he  bad  not  been  brought  The  court 
overruled  tbe  motion  to  continue,  and  this 
ruling  Is  assigned  as  erro^^Tbe  trial  resulted 
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In  a  Terdlct  finding  the  accused  guilt;,  and 
he  was  sentenced  to  death.  The  accused  di- 
ed a  motion  tor  a  new  trial,  -which  was  over- 
niled,  and  the  accnsed  excepted. 

G.  H.  Howard  and  J.  L.  Kent,  for  plaintiff 
In  error.  Alfred  Herrington,  Sol.  Gen.,  and 
John  C.  Hart,  Atty.  Gen.,  for  the  State. 

COBB.  P.  J.  (after  stating  the  facts).  1. 
Motions  for  continnance  are  addressed  to  the 
sound  l^^l  discretion  of  the  court.  This  la 
the  rule  in  all  cases.  Including  those  where 
the  accused  is  charged  with  a  capital  felony. 
The  Constitution  guarantees  to  every  one 
chaiged  with  a  crime  the  privilege  and  bene- 
fit of  connseL  This  constitutional  guaranty 
amonnta  to  nothing,  unless  the  counsel  se- 
lected by  the  accused  or  appointed  by  the 
court  are  given  a  reasonable  time  to  as- 
certain what  is  the  character  of  the  case  that 
the  accused  is  called  upon  to  defend.  There 
is  no  rule  fixing  what  is  a  reasonable  time 
for  such  preparation.  What  Is  a  reasonable 
time  depends  npon  the  general  character  of 
the  case  and  the  questions  of  law  and  fact 
iDTolTed  therein.  In  the  present  case  it  ap- 
pears from  the  showing  made  for  a  con- 
tinuance that  the  only  question  Involved 
was:  Who  fired  the  fatal  shot?  That  there 
was  a  homicide,  and  that  this  homicide  was 
murder,  seems  not  to  have  been  an  open 
question.  The  accused  was  present  at  the 
scene  of  the  killing.  It  Is  true  that  there 
was  a  large  number  present  It  does  not 
appear  that  the  accused  was  among  stran- 
gers. It  Is  manifest,  from  the  terms  of  the 
showing,  that  he  knew  a  number  of  those 
present.  If  not  all  of  them.  He  furnished 
to  Us  connsel  the  names  of  a  number  of 
those  who  were  present,  and  subpoenas  were 
issued  for  them,  but,  notwithstanding  this, 
there  does  not  appear  In  the  showing  for  a 
continuance  the  name  of  a  single  witness 
whose  presence  at  the  trial  was  desired. 
The  showing  upon  which  it  to  based  is  very 
loose  and  irregular,  being,  in  substance,  that 
tliere  were  a  number  of  persons  present,  and 
that  counsel  were  not  In  a  position  to  do  the 
accused  Justice  until  they  could  have  an 
opportunity  to  find  out  who  of  those  present 
were  witnesses  to  the  homicide.  In  one  por- 
tion of  the  showing  it  is  stated  that  there 
was  a  witness  living  in  another  county  who 
would  testify  that  the  accused  did  not  fire 
the  fatal  shot;  but  the  name  of  this  witness 
was  not  disclosed  to  the  court.  If  It  had 
been,  the  court  would  probably  have  exer- 
cii^ed  Its  discretion  and  postponed  the  trial 
until  a  later  date  In  the  term,  In  order  to 
have  this  witness  brought  into  court  While 
It  appears  from  the  showing  that  counsel 
were  not  in  a  position  to  know  who  were 
the  witnesses  by  whom  the  accused  could 
establish  that  the  homicide  was  committed 
by  another,  there  Is  nothing  in  the  showing 
to  Indicate  why  It  was  that  the  accused  hlm- 
telf  conid   not  have  given  to  counsel  the 
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namea  of  those  persona  who  actually  wit- . 
nessed  the  homicide.  When  the  showing  is 
considered  In  its  entirety,  there  was  no 
abuse  of  discretion  shown.  See,  in  this  con- 
nection, Hardy  v.  State,  117  Ga.  40,  43  S. 
B.  434;  Thompson  v.  State,  24  Ga.  297;  Brad- 
ley V.  State,  128  Ga.  — ,  57  S.  B.  237.  That 
portion  of  the  showing  which  complains 
that  other  counael  who  had  been  appointed 
to  aaalst  In  the  defense  of  the  accused  were 
excused,  and  no  others  had  been  appointed 
to  take  their  place,  is  not  referred  to  in  the 
brief  of  counsel,  and  this  point  will  be  treat- 
ed as  abandoned. 

2.  The  motion  for  a  new  trial  contains  no 
other  special  grounds  than  the  ones  dealt 
with  in  the  preceding  portion  of  this  opinion. 
The  evidence  amply  authorized  the  verdict, 
and  we  see  no  reason  for  reversing  the  Judg- 
ment 

Judgment  aflSrmed.  All  the  Justices  con- 
cur. 


THRBOiKBLD  v.  STATE. 
(Supreme  Court  of  Georgia.    July  11,  1907.) 

1.  OBnaiiAi.  Law  —  Wbit  or  Ebbob— Estop- 
PEi.  TO  AiXEOK  Ebbob. 

When,  in  the  trial  of  a  murder  case,  the 
Judge  requests  counsel  to  define  their  positions 
as  to  the  issues  involved,  and  both  counsel  for 
the  state  and  for  the  accused  reply  that  the 
only  issue  is  the  question  as  to  whether  the 
accused  Is  guilty  of  murder  or  not  guilty  of  any 
offense,  and  that  voluntary  manslaughter  is  not 
involved,  if  the  court  submits  the  issiio  to  the 
Jury  as  thus  stated,  the  accused  cannot,  after 
conviction  of  murder,  founded  upon  sufficient 
evidence,  complain  that  the  court  erred  in  fail- 
ing to  charge  the  law.  of  voluntary  manslaughter. 
SEd.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
.  15,  Criminal  Law,  H  3007-3010.] 

2.  HOMICIDB— TSIAIi— INSTBUCTIORB. 

The  extracts  from  the  charge  of  the  court, 
upon  which  error  is  assigned,  are  not  erroneous 
for  any  reason  assigned. 

3.  Wbit  of  Ebbob  —  Review  —  New  Tbiai.— 
Newlt  Dibcovbbed  Evidence. 

The  evidence  authorized  the  verdict  The 
newly  discovered  evidence  is  not  o{  such  char- 
acter as  would  probably  produce  a  different 
result;  and  the  uiscretion  of  the  judge,  exer- 
cised in  overruling  the  motion  for  new  trial,  will 
not  be  interfered  with. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Cionrt,  Grady  Gonnty ; 
T.  A.  Parker,  Judge. 

Newton  Threlkeld  was  convicted  of  mnr- 
der,  and  be  brings  error.    Affirmed. 

W.  M.  Hammond  and  J.  W.  Walters,  for 
plaintiff  In  error.  W.  B.  Thomas,  Sol.  Gen., 
John  C.  Hart,  Atty.  Gten.,  and  S.  A.  Rodden- 
berg,  for  the  State. 

ATKINSON,  J.  Newton  Threlkeld  was  In- 
dicted for  murder,  and  convicted.  In  his 
motion  for  new  trial  compl.ilnt  is  made  that 
the  court  omitted  to  Instruct  the  Jury  upon 
the  law  of  voluntary  manslaughter,  although 
the  evidence  showed  that  offense  to  be  in- 
volved.   In  his  order  approving^  the  grounda 
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of  the  motion  the  judge  certifies  that:  ."Dur- 
ing the  progress  of  said  case,  at  the  opening 
of  the  argument,  the  court  requested  coun- 
sel to  define  their  positions  as  to  the  Issues 
InvolTed  In  said  case.  Whereupon  counsel 
for  the  defendant  and  also  counsel  for  the 
state  stated  In  open  court  that  the  only  Issue 
was  the  question  as  to  whether  the  defend- 
ant was  guilty  of  murder  or  not  guilty  of 
any  offense;  that  voluntary  manslaughter 
was  not  Involved  In  the  case.  The  court 
agreed  with  counsel  In  this  position,  and  for 
this  reason  the  law  of  voluntary  manslaugh- 
ter was  not  given  In  charge."  This  certifi- 
cate la  conclusive  as  to  what  transpired  at 
the  time.  If  voluntary  manslaughter  was 
Involved,  It  was  the  duty  of  the  court  to 
charge  with  respect  thereto;  but,  if  the 
court's  omission  so  to  charge  was  brought 
about  by  the  conduct  of  the  defendant.  It 
would  not  lie  In  the  mouth  of  the  defendant 
afterwards  to  complain.  The  maxim,  "Con- 
sensus tolllt  errorem,"  applies  In  criminal 
cases  as  well  as  in  civil  cases.  Howard  v. 
State,  115  Ga.  244,  41  S.  E.  654.  See,  also, 
Caesar  v.  State,  127  Ga.  711,  57  8.  B.  66; 
Steed  V.  State,  123  Ga.  569,  and  citations, 
61  8.  B.  627;  Coney  v.  State,  90  Ga.  140, 
15  S.  E.  746 ;  Grlffln  v.  State,  113  Ga.  279, 
88  S.  E.  844.  While  a  judge  Is  not  bound  to 
commit  an  error  simply  because  he  Is  so 
requested,  yet  if  an  error  Is  committed  as 
the  result  of  a  request  on  the  part  of  the  ac- 
cused, he  cannot  thereafter  complain.  Able 
counsel  for  the  defense  no  doubt  believed 
that  it  was  to  the  Interest  of  their  client 
that  the  law  of  voluntary  manslaughter 
should  not  be  given  in  charge  to  the  Jury, 
and  thereupon  toolc  the  'bold  position  that 
the  defendant  was  guilty  of  murder  or  of  no 
offense.  By  taking  that  position  in  respond- 
ing to  the  Inquiry  by  the  court  they  waiv- 
ed whatever  right  they  may  have  had  to  a 
charge  upon  the  law  of  voluntary  man- 
slaughter. After  making  such  a  waiver.  If 
the  evidence  authorizes  a  verdict  for  murder 
and  the  defendant  Is  convicted  of  that  of- 
fense, a  new  trial  should  not  be  ordered  sim- 
ply because  the  court  did  not  Instruct  the 
Jury  upon  the  law  governing  the  less  of- 
fense of  voluntary  manslaughter. 

We  do  not  deem  It  necessary  to  elaborate 
upon  the  rulings  expressed  In  the  second  and 
third  headnotes. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


PATTON  et  al.  v.  McPHAUL. 
(Supreme  Court  of  GeoiKla.    June  14,  1907.) 

1.   MOBTOAOEB— DESCEIPTION— SUFTIOIENCT. 

A  mortgage  which  describes  the  property 
mortgaged  as  "100  acres  in  the  southeast  comer 
of  a  given  lot  of  land,  which  contains  490  acres 
and  is  in  the  form  of  a  square,  is  sufficient  as  a 
description.  The  comer  of  the  lot  is  to  be  taken 
as  a  hase  point  from  which  two  sides  of  the 
trnot  of  land  conveyed  shall  extend  an  equal 


distance;   so  as  to  indoae  by  Tarallel  lines  the 
quantity  conveyed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Mortgages,  H  126-182.] 

2.  Same— P1.AOE  of  Saix. 

The  power  of  sale  in  a  mortgage  authorised 
a  sale  "before  the  courthouse  door  in  the  town 
of  Isabella,  Ga."  Subsequently  to  the  execution 
of  the  mortgage  the  county  site  of  the  coun» 
was  removed  from  the  town  of  Isabella  to  Syl- 
vester. Held,  that  a  sale  before  the  courthouse 
door  in  Sylvester  was  a  valid  execution  of  the 
power. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  35,  Mortgages,  {  1048.] 

8.  Same  —  F0BBCI.0SUBK    Undeb    Poweb    ot 

Sale— CONVETANOE  TO  Puxchaseb. 

A  deed  by  a  mortgagee,  signed  in  his  own 
name,  but  purporting  to  be  in  the  execution  of 
the  power  of  sale  in  the  mortgage.  Is  a  good  ex- 
ecution of  the  power,  when  the  recitals  of  the 
deed  are  sufficient  to  indicate  that  it  was  the  in- 
tention of  the  grantor  to  convey  in  behalf  of 
the  mortgagor,  and  not  in  his  own  behalf. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  fi  1118,  1118%.] 

4.  SAlflS— POBCHASK    BT    MOBTOAOEE— VALID- 
ITT. 

The  general  rule  is  that  the  mortgagee  can- 
not be  a  purchaser  at  his  own  sale  under  the 
power  in  the  mortgage,  but  a  purcliase  by  him  is 
not  absolutely  void,  but  voidable  only  at  the  in- 
stance of  the  mortgagor  or  the  owner  of  the 
equity  of  redemption.  A  purchaser  at  an  execu- 
tion sale,  had  subsequently  to  the  sale  under  the 
power,  the  execution  being  based  on  a  judgment 
rendered  after  the  execution  and  record  of  the 
mortgage,  will  not  lie  allowed  to  impeach  the 
purchase  by  the  mortgagee  at  his  own  sale. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  86,  Mortgages,   f{  1080-1084.] 

5.  UauRY  — EiTBOT  or  Poweb  of  Sale  in 

MOBTOAQB. 

The  power  of  sale  in  a  mortgage  is  not  ren- 
dered void  by  reason  of  the  fact  that  the  debt 
sought  to  be  secured  is  infected  with  usury.  A 
sale  under  the  power  miijf  be  had  for  the  pur- 
pose of  collecting  the  principal  and  lawful  in- 
terest on  the  debt. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Usury,  (g  158-160.] 

6.  Same. 

No  sufficient  reason  has  been  shown  for  re- 
versing the  Judgment  complained  of. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Worth  County  ; 
W.  N.  Spence,  Judge. 

Action  by  John  G.  McPhauI  against  Claude 
Payton  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

John  G.  McPhauI  filed  a  petition  against 
Claude  Payton,  C.  E.  Hay,  and  J.  D.  Bridges. 
alleging  that  on  July  7, 1904,  W.  D.  Collier  ex- 
ecuted and  delivered  to  the  Bank  of  Poulan 
a  mortgage  to  secure  a  debt  of  $490.20,  due 
October  15,  1904,  upon  property  described  aa 
follows:  "100  acres  In  the  southeast  comer 
of  lot  No.  307  In  the  7th  district  of  Worth 
county,  Ga."  The  mortgage  contained  the  fol- 
lowing provision:  "Should  this  debt  not  be  paid 
at  maturity  the  said  Bank  of  Pouian,  Poulan, 
Ga.,  or  their  assigns  are  hereby  authorized 
to  advertise  and  sell  the  real  property  hereby 
mortgaged,  before  the  court-house  door  in  the 
town  of  Isabella,  Oa.,  four  weeks'  notice  of 
sucb  sale  being  made  by  the  publication  In 
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a  newspaper  iniblisbed  In  the  town  of  Syl- 
vester; and  the  said  Bank  of  Ponlan,  Poulan, 
6a.,  or  their  asslfnis  are  hereby  authorized 
and  empowered  to  make  purchaser  at  such 
sale  fee  simple  titles  to  the  property  sold. 
The  proceeds  arising  from  the  sale  of  the 
property  to  be  applied  to  the  payment  of  the 
debt  and  the  expenses  of  advertlBing  and 
selling  the  same,  and  the  balance,  If  any,  paid 
over  to  the  ondersiioied."  Collier  failed  and 
refased  to  pay  the  debt  at  maturity,  and  the 
Bank  of  Ponlan,  after  advertising  the  prop- 
erty for  four  weeks  In  a  newspaper  published 
In  Sylvester,  exposed  the  property  for  sale, 
within  the  legal  honrs  of  sale,  before  the 
coorthonse  door  of  Worth  county,  In  the 
city  of  Sylvester,  and  the  plalntllT  became  the 
purchaser  of  the  property  for  $1,000.  On 
September  4.  1906,  In  pursuance  of  thia  sale, 
the  Bank  of  Poulan  executed  and  delivered 
a  deed  to  the  plaintiff  conveying  the  property. 
At  the  June  term,  1904,  of  the  city  court 
of  Sylvester,  Homie  &  Co.  recovered  certain 
common-law  Judgments  against  Collier,  and 
on  July  SOth  executions  issued  thereon  were 
levied  on  the  property,  and  on  the  same  date 
that  the  sale  under  the  power  took  place,  bat 
after  that  sale,  the  sheriff  exposed  the  land 
described  in  the  mortgage  to  sale  under  the 
execntions  above  referred  to.  Payton  became 
the  purchaser  of  the  same  for  $83.  The  sher- 
iff executed  and  delivered  a  deed  to  Payton  & 
Hay.  who  afterwards  conveyed  a  half  Inter- 
est to  Perry  by  a  quitclaim  deed,  upon  a  con- 
sideration of  $37.50,  and  Perry  subsequently 
conveyed  his  half  interest  to  Bridges  apon 
the  same  consideration.  On  September  4, 
1906,  McPhauI  entered  Into  possession  of  the 
property  he  had  purchased  at  the  sale  under 
the  power,  and  posted  notices  in  three  or 
more  conspicuous  places  on  the  land  that  he 
waa  the  owner  thereof.  On  September  lath 
the  sheriff  undertook  to  pat  Payton  &  Hay  In 
possession,  accompanying  Payton  to  the  land; 
McPhanl  being  at  that  time  In  possession  of 
the  land.  The  notices  posted  by  McPhanI 
were  destroyed  by  Payton,  and  notices  were 
posted  by  him,  claiming  the  property  for  hlm- 
s^f  and  Hay,  and  forbidding  trespassing 
thereon.  As  soon  as  McPbaul  learned  of 
these  acts,  he  removed  such  notices,  and  re- 
posted  the  land  in  the  manner  in  which  be 
bad  posted  it  at  the  time  he  took  possession. 
It  Is  distinctly  alleged  that  he  is  now  in  pos- 
session. He  alleges  that  he  is  Informed  and 
believes  that  the  defendants  Intend  to  re- 
mter  and  continue  to  Interfere  with  his 
possession  by  attempting  to  rent  his  land  and 
place  tenants  in  possession  thereof,  and  other 
acts  interfering  with  his  right  of  possession 
and  enjoyment  of  the  property.  The  prayer 
of  the  petition  la  for  an  injunction  to  re- 
strain the  defendants  from  interfering  with 
the  right  of  possession  and  the  use  of  the 
property;  that  the  sheriff's  deed  to  Payton 
4  Hay,  as  well  as  the  deed  from  Perry  to 
Bridges,  be  delivered  up  and  canceled,  and 
for  process.    The  Jndge  sanctioned  the  peti- 


tion, granted  a  temporary  restraining  order, 
and  set  the  case  down  for  a  hearing.  At  the 
hearing  the  defendants  showed  as  cause 
against  the  granting  of  the  Injunction  a  de- 
murrer and  an  answer.  The  demurrer  set 
up  that  the  allegations  of  the  petition  were 
not  sufflcient  to  authorize  any  of  the  relief 
prayed  for;  that  It  did  not  appear  from  the 
petition  that  there  was  any  sum  due  on  the 
mortgage  at  the  time  the  power  of  sale  was 
exercised,  such  sale  taking  place  nearly  two 
years  after  the  maturity  of  the  debt;  that 
It  appears  from  the  facta  stated  in  the  peti- 
tion that  the  legal  title  to  the  property  is  in 
the  defendants ;  that  the  deed  to  the  plaintiff 
was  not  In  harmony  with  the  power;  that 
It  appears  from  the  copy  of  the  deed  from  the 
Bank  of  Poulan  to  McPbaul,  attached  to  the 
petition  as  an  exhibit,  that  McPbaul  Is  the 
president  of  the  Bank  of  Poulan,  and  that, 
therefore,  be  was  acquainted  with  all  of  the 
facts  in  reference  to  the  deed,  and  It  was  In- 
cumbent upon  him  to  show  that  the  debt  was 
unpaid  and  that  there  was  no  osary  In  it; 
and  that  the  description  of  the  land  in  the 
mortgage  Is  so  Indefinite  that  no  lien  was 
created  by  the  execution  thereof.  In  the 
answer  it  was  averred  that  the  description 
in  the  mortgage  was  too  Indefinite,  and  that 
McPhaul  was  active  manager  of  the  Bank  of 
Ponlan  and  the  largest  stockholder,  and  he 
waa  not  authorized  to  purchase  at  a  sale 
had  by  the  bank,  and  that  the  bank  had  no 
authority  to  sell  the  property  at  Sylvester,  the 
power  only  authorizing  a  sale  at  Isabella; 
that  McPhaul  has  not  complied  with  his  bid 
and  paid  the  amount  thereof;  that  the  debt 
which  the  mortgage  was  given  to  secure  was 
Infected  with  usury,  and  the  power  of  sale 
in  the  mortgage  was  therefore  void;  that 
the  Judgments  in  favor  of  Hornlc  &  Co.  were 
the  only  valid  liens  on  the  property,  and 
the  title  to  the  property  is  therefore  in  the 
defendants.  The  answer  denied  that  Mc- 
Phaul was  in  possession,  and  set  up  that  the 
defendants  were  in  possession,  and  that  An- 
glin,  who  was  the  .tenant  of  Collier,  had  at- 
torned to  them  as  landlord.  It  Is  admitted 
that  it  was  the  intention  of  the  defendants 
to  erect  a  dwelling  house  upon  the  land  at- 
an  early  date,  and  that,  as  soon  as  the  in- 
junction is  dissolved.  It  Is  their  desire  to 
continue  to  improve  the  land  which  Is  theirs. 
The  answer  concludes  with  a  prayer  that  the 
plaintiff  be  enjoined  from  Interfering  with 
the  right  of  possession  of  the  defendants 
and  their  enjoyment  of  the  property,  and 
that  the  deed  to  the  plaintiff  be  delivered  up 
and  canceled.  The  Judge,  after  hearing  the 
evidence,  passed  an  order  granting  the  In- 
junction prayed  for  by  the  plaintiff,  and  the 
defendants  excepted. 

Payton  &  Hay  and  T.  R.  Perry,  for  plain- 
tiffs In  error.  J.  B.  Williamson  and  Polhill 
&  Foy,  for  defendant  In  error. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
The  court  will  take  Indiclal  ifotlce  of  the 
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fact  that  land  lot  No.  807,  In  cDe  Seventh 
district  of  Worth  count?,  Ga.,  contains  490 
acres  and  is  in  the  form  of  a  square.  Hnx- 
ford  v.  Son.  Pine  Co.,  124  Ga.  182  (3),  52  8. 
B.  438.  It  is  claimed  that  the  description  of 
the  property  mortgaged  is  so  indefinite  that 
no  Hen  was  created  by  the  execution  of  the 
mortgage.  The  description  is :  "100  acres  in 
the  southeast  corner  of  land  lot  No.  807  in 
the  7th  district  of  Worth  oonnty,  Ga."  A 
deed  or  mortgage  will  not  be  held  void  for 
an  Insufficient  description  of  the  property  If, 
by  any  reasonable  construction  of  the  terms 
of  the  Instrument,  the  description  therein 
MseA  can  be  held  to  inclo!>e  or  embrace  a 
tract  of  land.  If  three  sides  of  a  tract  are 
given,  and  there  is  nothing  to  Indicate  that 
the  line  not  given  is  otherwise  than  a 
straight  line,  the  description  will  be  com- 
pleted by  supplying  a  straight  line,  and  thus 
Inclosing  a  tract;  this  being  presumed  to  be 
the  intention  of  the  parties.  Ray  v.  Pease, 
96  Ga.  163  (1),  22  S.  E.  190.  Persons  do  not 
execute  deeds  and  mortgages  except  for  the 
purpose  of  conveying  or  creating  a  Hen  upon 
the  property,  and  the  Intention  to  convey  or 
create  a  lien  will  never  be  held  to  have  been 
futile  on  account  of  the  description  of  the 
property,  when,  by  any  reasonable  construc- 
tion, the  instrument  may  be  upheld.  If  two 
sides  of  a  tract  of  land  at  right  angles  to 
each  other  are  given,  and  It  is  clear  from  the 
instrument  that  it  was  the  intention  of  the 
parties  that  the  land  conveyed  should  be  in 
the  shape  of  a  square,  the  other  two  sides 
will  be  supplied  by  construction  by  drawing 
lines  parallel  with  those  which  are  given. 
In  Walsh  v.  Ringer,  2  Ohio,  827,  15  Am. 
Dec.  566,  the  deed  described  the  land  as  "70 
acres  of  land  being  and  lying  In  the  sonth- 
west  comer  of  the  southwest  quarter  section 
of  section  14."  In  the  opinion  it  was  said: 
"The  general  position  of  the  land  conveyed 
Is  given  with  suflBclent  certainty.  It  Is  in 
the  southwest  corner.  According  to  the  rules 
of  decision,  both  in  this  state  and  in  Ken- 
tu:  icy,  that  comer  is  a  base  point  from  which 
two  sides  of  the  land  conveyed  shall  extend 
an  equal  distance,  so  as  to  Include  by  paral- 
lel lines  the  quantity  conveyed.  From  this 
point  the  section  lines  extend  north  and  east 
so  as  to  fix  the  boundary  west  and  south, 
tlie  east  and  north  boundaries  only  are  to 
be  established  by  construction,  and  the  rale 
referred  to  gives  them  with  sufficient  cer- 
tainty." See,  also,  2  Devlin  on  Deeds  (2d 
Ed.)  i  1013.  The  lot  out  of  which  the  mort- 
gage is  to  be  taken  is  a  square.  The  prop- 
erty Intended  to  be  mortgaged  Is  in  the  cor- 
ner of  the  square,  and  contains  100  acres. 
The  number  of  acres  intended  to  be  mort- 
gaged cannot  be  more  nearly  or  accurately 
described  to  be  In  the  comer  of  the  lot  than 
by  taking  the  lines  of  the  lot  forming  the 
comer  referred  to,  and  drawing  parallel  lines 
from  each  of  such  lines  at  such  a  point  that 
the  four  lines  would  embrace  a  square  con- 


taining 100  acres.  It  can  be  reasonably  In- 
ferred that  this  was  the  intention  of  the 
parties,  and  this  construction  will  be  placed 
upon  the  terms  nsed. 

2.  At  the  time  the  mortgage  was  executed 
the  county  site  of  Worth  county  was  the 
town  of  Isabella.  At  the  time  that  the  pow- 
er of  sale  was  exercised  the  county  site  was 
at  the  city  of  Sylvester.  The  power  of  sale 
in  a  mortgage  must  be  constraed  like  other 
parts  of  the  contract,  so  as  to  effectuate 
the  intention  of  the  parties;  and  this  is 
true  as  to  the  place  of  sale,  as  well  as  in 
regard  to  the  other  stipulations  in  the  pow- 
er. There  are  numerous  cases  dealing  with 
the  question  as  to  the  validity  of  sales 
where,  for  some  reason,  the  place  of  sale, 
as  Indicated  by  the  strict  terms  of  the  pow- 
er, was  not  chosen  as  the  place  of  sale  on  ac- 
count of  events  transpiring  between  the  date 
of  the  execution  of  the  Instrament  and  the 
date  that  the  power  was  exercised.  When 
the  power  provides  that  the  sale  shall  be  at 
the  courthouse  door,  the  rebuilding,  removal, 
destractlon,  or  temporary  abandonment  of 
the  building  raises  a  doubt  as  to  where  the 
sale  should  be  had  under  the  power.  The 
general  rale  is  that  where  the  door  of  the 
courthouse  is  designated  as  the  place  of  sale, 
the  building  is  referred  to  In  Its  character 
as  an  official  and  public  building,  and  that, 
therefore,  the  place  of  safe  Is  the  courthouse 
at  the  time  of  the  foreclosure,  rather  than 
the  place  used  for  that  purpose  at  the  time 
the  mortgage  is  executed.  This  has  been 
held  even  where  the  courthouse  was  tem- 
porarily abandoned,  as  well  as  In  cases 
where  the  building  was  destroyed  or  per- 
manently abandoned.  The  decisions,  how- 
ever, are  by  no  means  in  harmony.  No  gen- 
eral rale  seems  to  have  been  laid  down  fix- 
ing the  place  of  sale  when  there  has  been  a 
new  location  of  the  courthouse.  In  some 
cases  the  sale  at  the  old  situs  has  been  held 
good,  and  In  others  a  sale  at  the  door  of  the 
new  stracture  has  been  upheld.  28  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  804;  2  Jones  on 
Mort.  (6th  Ed.)  S  1848.  In  Napton  v.  Hurt, 
70  Mo.  497,  the  power  was  to  sell  at  the 
courthouse  In  Kansas  City,  and  after  the  ex- 
ecution of  the  mortgage  the  courthouse  was, 
by  law,  removed  to  and  established  in  a  dif- 
ferent place  In  the  same  city;  and  It  was 
held  that  the  sale  must  be  had  at  the  new 
place,  and  not  at  the  old.  In  Williams  v. 
Pouns,  48  Tex.  141,  It  was  held  that  a  trast 
deed  requiring  the  sale  to  be  made  at  the 
courthouse  of  the  county  Is  properly  exe- 
cuted by  a  sale  at  the  courthouse  of  a  newly 
organized  county  which  includes  the  land 
sold.  It  will  be  seen,  from  an  examination 
of  these  authorities,  that  the  court  is  in  each 
Instance  endeavoring  to  ascertain  the  Inten- 
tion of  the  parties  and  carry  It  into  effect 
as  to  the  place  of  sale,  and  that  wherever 
there  has  been  a  change  of  the  location  of 
the  courthouse  between  ti^  date  qf  the  ese- 
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cation  of  the  mortgage  and  the  date  of  the 
(&le  the  Bale  has  been  upheld,  even  though 
at  the  new  place.  If  It  was  fairly  conducted, 
and  no  injury  was  shown  to  have  resulted 
from  conducting  It  at  snch  place.  The  pow- 
er In  the  mortgage  nnder  consideration  de- 
clares that  the  sale  shall  l>e  "l>efore  the 
conrtboose  door  In  the  town  of  Isabella,  Oa." 
The  question  is  whether  it  was  the  Inten- 
tion of  the  parties  that  the  sale  should  be 
held  at  the  place  for  legal  sales  for  Worth 
conntr,  or  whether  it  was  the  intention  that 
the  sale  should  be  at  the  town  of  Isabella, 
without  reference  to  whether  legal  sales 
were  conducted  at  that  place.  ▲  sale  could 
never  be  had  in  strict  compliance  with  tlie 
power;  tor  the  reason  that  at  the  date  of 
the  sale  there  was  no  courttionse  door  In  the 
town  of  Isabella.  It  may  be  that  the  old 
bnllding  formerly  used  was  still  there,  but 
it  was  no  longer  the  conrthonse  of  the  coun- 
ty. It  does  not  appear  that  the  land  was 
situated  in  the  town  of  Isabella,  nor  is  there 
anything  to  Indicate  wliether  it  was  nearer 
the  town  of  Isabella  than  to  the  city  of  Syl- 
vester. It  would  be  a  reasonable  construc- 
tion of  the  terms  of  the  power  that  it  was 
the  intention  of  the  parties  that  the  sale 
should  be  held  at  the  county  site,  rather  than 
at  the  place  which  was  no  longer  the  place 
of  holding  sales  for  the  county.  The  use  of 
the  word  "courthouse"  is  significant.  Isa- 
I)ella  can  be  considered  as  simply  descriptive 
of  the  place  where  the  courthouse  was  situ- 
ated, and  not  as  the  place  designated  for  the 
sale.  But  the  courthouse  door  is  the  place. 
Tlie  courthouse  door  of  Worth  county  was 
at  the  date  of  the  sale  in  Sylvester.  We 
think  the  power  was  properly  executed  by 
the  sale  at  the  courthouse  door  of  Worth 
county :  that  is.  In  the  city  of  Sylvester. 

3.  The  deed  made  In  pursuance  of  the  sale 
under  the  power  was  signed  by  the  Banlc  of 
Poulan  through  its  president,  vice  president, 
and  a  director.  Objection  is  made  that  this 
was  not  a  good  execution  of  the  power,  for 
the  reason  that  It  should  have  been  signed 
In  the  name  of  CJolller.  It  distinctly  appears, 
from  the  recitals  in  the  deed,  that  it  was  the 
Intention  of  the  grantor  to  convey  the  prop- 
erty in  behalf  of  Ck>lller,  and  not  in  Its  own 
behalf.  Under  the  ruling  In  Tenant  v.  Blaclc- 
er,  27  Ga.  418,  this  was  a  good  execution  of 
the  power.  See  also  Terry  v.  Rodahan.  79 
Ga.  278,  6  S.  B.  38,  11  Am.  St.  Rep.  420.  If 
there  is  anything  in  the  cases  of  Compton 
V.  Cassada,  32  Ga  428,  and  Moseley  v.  Ram- 
bo,  106  Ga.  507,  32  S.  E.  638,  In  conflict  with 
the  ruling  Just  referred  to,  what  is  said 
therein  must  yield  to  the  older  ruling.  While 
it  appears  from  the  headnote  In  Tenant  v. 
Blacker  that  the  statement  therein  was  the 
opinion  of  only  Benning,  J.,  an  examination 
of  the  case  shows  that  the  point  was  di- 
rectly Involved  and  absolutely  necessary  to 
be  decided. 

i  It  is  said,  thougti,  that  McFbaul  was 


the  president  of  the  Banlt  of  Poulan  and  the 
owner  of  a  large  majority  of  the  stock  there- 
in, and  that  the  purchase  by  him  at  the  sale 
was  really  a  purchase  by  the  Bank  of  Pou- 
lan. The  general  rule  is  that  a  mortgagee 
selling  nnder  a  power  of  sale  cannot  buy  at 
bis  own  sale,  either  directly  or  indirectly. 
28  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  818;  2 
Jones  on  Mortgages  (Sth  Ed.)  8  1876.  But  a 
purchase  by  the  mortgagee  is  not  absolutely 
void.  It  is  merely  voidable,  and  only  void- 
able at  the  instance  ot  the  mortgagor  or  the 
owner  of  the  equity  of  redemption  at  tlte 
time  of  the  sale.  Palmer  v.  Young,  96  6a. 
246,  22  8.  E.  028,  61  Am.  St  Rep.  186;  28 
Am.  &  Eng.  Bnc.  Law  <2d  Ed.)  819;  2  Jones 
on  Mortgages  (6tb  Ed.)  t  1870a.  Neither  a 
Judgment  creditor  of  the  mortgagor  whose 
Judgment  is  rendered  subsequently  to  the 
execution  and  record  of  the  mortgage,  nor  a 
purchaser  at  the  sale  nnder  such  a  Judgment 
subsequently  to  a  sale  under  the  power,  is 
allowed  to  Impeach  a  purchase  by  the  mort- ' 
gagee  at  Ills  own  sale.  Williams  v.  Wlllianis, 
122  Ga.  178,  50  S.  El  62.  106  Am.  St  Rop. 
100;  Martinez  v.  Undsey,  8  South.  787,  01 
Ala.  334. 

5.  The  Code  declares  that  all  titles  made 
as  a  part  of  a  usurious  contract  are  void. 
Civ.  Code  1886,  S  2892.  But  we  know  of  no 
law  which  says  that  a  mortgage  shall  be  in- 
valid when  the  debt  sought  to  be  secured 
thereby  Is  infected  with  usury.  The  debtor 
may  plead  the  ubui7  and  reduce  the  amount 
to  be  recovered  ih  the  foreclosure  suit,  but 
the  Hen  of  the  mortgage  may  be  asserted  for 
the  principal  and  lawful  interest  due  on  the 
debt.  If  the  mortgagee  is  thus  allowed  to 
foreclose  at  law  for  the  principal  and  lawful 
Interest  on  the  debt,  we  see  no  reason  why 
he  should  not  be  allowed  to  exercise  the 
power  of  sale  to  this  extent.  While  the  case 
of  Moseley  v.  Rambo,  106  Ga.  607,  32  S.  E. 
638,  may  not  be  said  to  be  a  direct  ruling  on 
this  question,  the  reasoning  of  the  court 
tends  to  that  end.  In  that  case  the  mortga- 
gor acquiesced  In  the  sale  under  the  power, 
and  it  was  held  that  he  could  not  thereafter 
imiieach  the  sale  on  the  ground  of  usury. 

6.  It  is  said  that  it  does  not  appear  from 
the  allegations  of  the  petition  that  the  debt 
of  Collier  was  unpaid  at  the  time  that  the 
sale  under  the  power  was  had.  It  does  dis- 
tinctly appear  that  the  debt  was  not  paid 
at  maturity,  and  we  do  not  think  It  is  in- 
cumbent upon  the  plaintlfT  to  negative  the 
fact  that  payment  had  been  made  after  ma- 
turity and  before  the  execution  of  the  power. 
The  evidence  was  conflicting  as  to  who  was 
In  possession  of  the  land.  Both  plaintiff  and 
defendants  claimed  to  be  in  possession.  The 
person  in  actual  possession  of  the  land  seems 
to  have  been  Anglhi,  and  both  of  the  parties 
claim  him  as  a  tenant  There  was  evidence 
that  Anglin  had  attorned  to  each.  The  idaln- 
titr  was  proceeding  against  him  as  a  tenant 
by  distress  warrant  to  collect  rent  Anglin 
had  given  a  note  to  the  defendants  for  .rent 
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The  judge  reflolved  this  Issue  of  fact  by  bold- 
Ing  that  the  plaintiff  was  In  possession,  and 
we  will  not  disturb  his  finding  on  that  ques- 
tion. If  the  plaintiff  was  in  possession,  he 
was  entitled  to  the  undisturbed  possession. 
The  defendants  were  interfering  with  him. 
They  had  committed  an  actual  tre^ass.  It 
Is  allied  in  the  petition  that  they  were 
threatening  to  commit  other  acts  of  trespass, 
and  the  answer  practically  admits  that,  but 
for  the  Injunction,  the  defendants  would 
have  continued  to  deal  with  the  land  as  their 
own.  Such  conduct  on  their  part  would 
amount  to  a  trespass  if  the  plaintiff  was  the 
holder  of  the  legal  title  and  in  possession. 
We  do  not  think  that  the  Judge  abused  his 
discretion  in  granting  a  temporary  Injunc- 
tion untl]  these  issues  of  fact  could  be  decid- 
ed by  a  Jury. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


GEORGIA    RT.    &    ELBOTRIO    CX).    T. 
HAMER.    (No.  279.) 

(Court  of  Appeals  of  Georgia.    April  25,  1907.) 

1.  JtTDQMENT— Setting  Asidk— Vebdict. 

Until  the  end  of  the  term  at  which  render- 
ed, judgments  are  "in  the  breast  of  the  court," 
and  may  l>e  set  aside  or  modified  at  the  judge's 
discretion;  but  to  set  aside  a  final  judgment 
based  on  a  verdict,  except  for  defects  appearing 
on  the  face  of  the  record,  the  verdict  must  also 
be  set  aside,  and  the  verdict  is  not  "within  the 
breast  of  the  court"  in  the  sense  that  the  judg- 
ment is.  Ayer  v.  James,  48  S.  E.  154,  120  Ga. 
680;  Jordan  v.  Tarver,  17  S.  B.  351,  92  Ga. 
379 ;  Clarlc's  Cove  Guano  Co.  v.  Steed,  17  S.  E. 
967,  92  Ga.  440 ;  Regopouias  t.  State,  42  S.  E. 
1014,  116  Ga.  696;  Tietjen  ▼.  Merchants'  Bank, 
43  S.  E.  730,  117  Ga.  602. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  8  667.] 

2.  TfiiAi/— Settino  Abidi  Vebdict. 

Any  motion  to  set  aside  a  verdict,  based  on 
matters  not  appearing  on  the  face  of  the  rec- 
ord,_  is  in  effect  a  motion  for  a  new  trial,  and  is 
subject  to  ail  the  rules  of  law  governing  such 
motions.  Lucas  v.  Lucas,  30  Ga.  191,  ^)6,  76 
Am.  Dec.  642 ;  Prescott  v.  Bennett,  50  Ga.  272 ; 
Hyfleld  v.  Sims,  13  S.  E.  654,  87  Ga.  282 ;  Mc- 
Crary  v.  Gano,  41  S.  E.  580,  115  Ga.  296. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Toi  87,  New  Trial.  S§  273,  276.J 

8.  New  Tbial— Bbibf  or  Etidencx. 

A  brief  of  the  evidence  is  an  indispensable 
statutoiy  requisite  to  a  valid  motion  for  a  new 
trial.  'Tliis  is  true,  even  though  the  verdict  be 
directed  by  the  court,  and  even  though  the  mo- 
tion be  l>a8ed  on  grounds  which  do  not  require  a 
consideration  of  the  evidence.     Mozley  v.  Geor- 

6 a  Ry.  &  Elec.  Co.,  50  S.  E.  330,  122  Ga.  493 ; 
ize  V.  Americus  Mfg.  &  Imp.  Co.,  32  S.  R.  22, 
106  Ga.  140;  Baker  v.  Johnson,  27  S.  B.  706, 
99  Ga.  874. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Reld, 
Judge. 

Action  between  the  Georgia  Railway  A 
Electric  Company  and  one  Hamer.  From  a 
Judgment,  the  company  brings  error.  Re- 
versed. 


RoBBer  &  Brandon  and  Walter  T.  Colquitt 
for  plaintiff  In  error.  Sidn^  C.  Tapp,  for 
defendant  in  error. 

POWELL^  J.    Judgment  rereraed. 


HUNTER  ▼.  LI8SNER.     (No.  1.) 

(Court  of  Appeals  of  Georgia.    Jan.  11,  1907. 
Rehearing  Denied  Jan.  24,  1907.) 

1.   PiXADINO— MaTTEBS  OF   EVIDBNCB— COPIBS 

or  Bankbdftot  Pboceedings— Necessity— 

JuDiciAi.  Notice. 

To  a  suit  on  a  promissory  note  in  a  justice's 
court  the  defendant  filed  under  oath  the  follow- 
ing plea:  "That  on  the  22d  day  of  October, 
1903,  defendant  filed  his  voluntary  petition  in 
bankruptcy  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Qeorgia, 
and  was  duly  adjudged  a  tiankrupt  by  said 
court,  and  now  has  application  for  discbarge 
pending  before  said  court;  that  the  indebted- 
ness sued  anon  was  contracted  and  became  due 
before  the  filing  of  said  petition  and  said  adjudi- 
cation in  bankruptcy ;  that  the  plaintiff  was 
duly  scheduled  in  said  petition  in  bankruptcy  as 
one  of  the  unsecured  creditors  of  said  bank- 
rupt, was  given  notice  and  had  actual  knowl- 
edge of  saidl  proceedings  in  bankmptcy,  and  ap- 
peared before  the  court  having  juriscliction  of 
said  matter  and  filed  proofs  of  claim ;  that 
said  adjudication  in  bankruptcy  and  said  die- 
charge,  when  granted  unto  defendant  will  re- 
lease defendant  from  all  liability  upon  the  in- 
debtedness sued  upon  in  this  case.  Wherefore 
defendant  prays  tluit  said  suit  be  suspended  and 
stayed  until  after  said  adjudication  or  the  dis- 
missal of  defendant's  said  petiticm  in  Imnkrupt- 
cy,  and  until  the  question  ol  his  final  discharge  >• 
determined,  and  that  upon  the  granting  of  such 
discharge,  judgment  in  his  favor  be  rendered  in 
the  case."  This  plea  was  stricken  by  the  court 
upon  the  ground  tliat  it  did  not  have  attached 
thereto  certified  copies  of  the  bankruptcy  pro- 
ceedings referred  to.  Held,  that  tlus  judgment 
was  error:  (a)  Because  this  plea  was  in  the 
exact  language  of  section  11  of  the  liankrupt  act 
of  1898.  Act  July  1,  1898,  30  Stat  649,  c.  541 
[U.  S.  Comp.  St.  1901,  p.  3426].  (b)  Because 
it  was  not  necessary  to  attach  to  said  plea  "cer- 
tified copies  of  tiankruptcy  proceeding"  relied 
upon  for  a  stay  of  said  suit  This  was  a  matter 
of  proof  and  not  pleading,  (e)  The  state  court 
in  which  the  application  for  stay  was  properly 
made  could  not  know  or  take  judicial  notice  of 
the  proceedings  in  bankruptcy,  but  the  plea  in 
this  case  brought  before  it  in  an  appropriate 
manner  such  proceedings,  and  the  defendant 
should  have  been  given  an  opportunity  to  prove 
this  plea ;  and  upon  such  proof  it  Is  the  duty  of 
the  court  to  stay  the  suit  to  await  the  determi- 
nation of  the  court  in  bankruptcy  on  the  ques- 
tion of  discharge,"  unless  there  is  unreasonable 
delay  on  the  part  of  the  bankrupt  in  endeavor- 
ing to  obtain  his  discliarge. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  §  05.] 

2.  Justices  of  the  Peace— Cebtiobabi—Vkb- 

ification— sufficienct. 

The  answer  of  the  magistrate  to  the  writ  of 
certiorari  was  as  follows:  "The  facts  set  forth 
in  the  defendant's  petition  for  certiorari  are 
substantially  true  and  correct,  in  so  far  as  came 
under  the  knowledge  of  respondent."  Held  a 
sufiicient  verification  of  the  allegations  of  the 
petition  for  certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Digr. 
vol.  31,  Justices  of  the  Peace,  t  782.] 

(Syllabus  by  the  Court)  f-  „  „  „  I  „• 
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Error  from   Superior  Court,  Glynn  Coun- 
ty;  Parker,  Judge. 

Action  In  Justice'!  court  by  J.  J.  LIssner 
against  R.  B.  Hunter  on  a  promissory  note, 
carried  by  certiorari  to  tbe  superior  court  to 
review  a  Judgment  for  plaintilT.  From  a 
Judgment  of  tbe  superior  court  dlsmlBBlng 
the  petition  for  certiorari,  defendant  brings 
error.    Reversed. 

A.  D.  Gale  and  Brantley  &  Butts,  for 
plaintllt  In  error.  Max  Isaac,  for  defendant 
In  error. 

HILL,  G.  3.  J.  J.  LIssner  sued  R.  E.  Hun- 
ter on  a  promissory  note  for  $50,  In  the  Jus- 
Oce's  court  for  tbe  26th  district,  G.  M.  The 
defendant  at  tbe  first  term  filed  a  plea  under 
oath,  asking  that  the  suit  be  suspended  and 
stayed,  because  of  bankruptcy  proceedings 
tben  pending  against  blm,  until  bis  applica- 
tion for  a  discharge  In  bankruptcy,  tben 
pending  In  tbe  United  States  District  Court 
for  the  Southern  District  of  Georgia,  should 
be  passed  upon  and  determined.  This  plea 
Is  fully  set  out  In  the  first  headnote.  Coun- 
sel for  plaintiff  moved  to  strike  .this  plea,  on 
tbe  ground  that  It  did  not  have  attached 
thereto  certified  copies  of  the  proceedings  in 
the  bankruptcy  court  referred  to  in  said  plea. 
Tbe  court  sustained  this  motion,  dismissed 
the  plea,  and  entered  up  Judgment  against 
the  defendant.  This  Judgment  of  the  Jus- 
tice's court  was  carried  by  certiorari  to  the 
superior  court,  and,  upon  a  hearing  of  the 
same,  the  superior  court  dismissed  the  pe- 
tition.   This  Judgment  is  assigned  as  error. 

1.  The  Judgment  of  the  Justice's  court, 
striking  and  dismissing  tbe  plea,  was  error. 
If  the  plea  was  defective,  because  certified 
copies  of  the  bankruptcy  proceedings  were 
not  attached,  it  could  have  been  amended  on 
Fpeclal  demurrer  thereto.  But  we  do  not 
think  It  was  necessary  to  have  certified  cop- 
ies of  tbe  bankruptcy  proceedings  attached 
to  or  made  a  part  of  the  plea.  Tbe  plea  set 
out  fully  section  11  of  tbe  bankrupt  act  of 
1898  (Act  July  1,  1898,  30  Stat  549,  c.  641 
[U.  S.  Comp.  St  1901,  p.  3426]),  and  was 
sufficient  and  appropriate  pleading  to  put 
the  state  court  on  notice  of  the  pendency  of 
bankruptcy  proceedings  and  to  permit  proof 
of  the  averments  of  the  plea.  This  proof 
would  be  the  bankruptcy  proceedings  refer- 
red to  In  the  plea,  properly  authenticated. 
Bankr.  Act  1898,  i  21,  subsec.  "d."  The  pro- 
ductlon  of  a  certified  copy  of  the  petition  In 
bankruptcy  or  of  the  adjudication  will  b« 
enough  to  establish  tbe  fact  that  such  bank- 
ruptcy proceedings  are  pending;  and,  while 
tbe  state  court  must  be  Informed  by  proper 
pleading  of  the  facts,  we  know  of  no  law  re- 
quiring that  proof  of  tbe  facts  must  be  made 
a  part  of  such  pleading.  United  States  Dis- 
trict Judge  Shiras  in  the  well-considered  case 
of  In  re  Geister  (D.  C.)  fft  Fed.  322,  states 
the  following  rule  as  applicable  to  section  11 
of  tbe  act  of  1898,  and  points  out  tbe  course 
to  be  pursued  In  cases  like  that  now  under 


consideration.  "The  bankrupt  who  Is  the 
defendant  in  the  state  court  should  file  In 
court  a  proper  pleading  setting  forth  the  pen- 
dency of  tbe  proceedings  in  bankruptcy,  and, 
based  thereon,  should  ask  a  stay  as  provided 
for  In  section  11;  and,  upon  being  tbus  In- 
formed of  the  pendency  of  the  proceedings  In 
bankruptcy,  It  will  b«  the  duty  of  the  state 
court  to  grant  the  stay  prayed  for."  In . 
Boynton  v.  Ball,  121  U.  S.  457,  7  Sup.  Ct 
981,  30  li.  Ed.  985,  It  Is  said:  "The  state 
court  could  not  know  or  take  Judicial  notice 
of  the  proceedings  in  bankruptcy,  unless  they 
were  brought  before  It  in  some  appropriate 
manner.  The  state  court  does  not  thereupon 
lose  Jurisdiction  of  the  case;  but  the  pro- 
ceedings may,  upon  the  application  of  the 
bankrupt,  be  stayed  to  await  the  determina- 
tion of  the  court  In  bankruptcy  on  the  ques- 
tion of  bis  discharge."  The  same  rule  is  laid 
down  by  the  Supreme  Court  of  Georgia  In 
Rutherford  v.  Ronntree,  68  Ga.  722 ;  Howell 
V.  Glover,  65  Ga.  466;  Cohen  v.  Duncan,  64 
Ga.  341 ;   Steadman  v.  Lee,  61  Ga.  58. 

The  plea  being  sufficient  to  authorize  the 
proof  of  the  facts  therein  set  forth,  the  state 
court  should  have  sustained  the  plea,  and. 
upon  the  proof  of  such  facts,  the  law  requir- 
ed that  the  suit  be  stayed  to  await  tbe  deter- 
mination of  the  court  In  bankruptcy  on  the 
question  of  the  discharge.  If  the  bankrupt 
Is  discharged,  the  certificate  of  the  discharge 
would  be  a  bar  to  any  further  prosecution  of 
the  suit  If  tbe  application  for  discharge  Is 
denied,  the  stay  is  at  an  end,  and  the  suit 
proceeds  to  Judgment.  The  suit  in  the  state 
court  being  for  the  collection  of  a  debt  from 
which  a  discharge  would  be  a  release,  there 
can  be  no  doubt  that  the  law  required  that 
the  stay  asked  for  should  have  been  granted 
until  the  determination  of  tbe  application  for 
discharge.  Bankr.  Act,  |  11;  In  re  Geister 
(D.  C.)  97  Fed.  322;  Hill  t.  Harding.  107 
U.  a.  631,  2  Sup.  Ct  404.  27  L.  Ed.  493; 
Collier  on  Bankruptcy  (4th  Ed.)  121,  123, 
127.  This  result  follows  whether  the  suit ' 
in  the  state  court  was  brought  before,  or  aft- 
er, the  filing  of  bankruptcy  proceedings.  Col- 
lier on  Bankruptcy,  131 ;  In  re  Basch  (D.  C.) 
8  Am.  Bankr.  Rep.  237,  97  Fed.  761. 

It  is  Insisted  that  the  Judgment  of  the  Jus- 
tice's court  striking  the  plea  and  dismissing 
the  motion  to  stay  was  right  because  at  tbe 
time  of  the  motion  more  than  12  months  bad 
elapsed  since  the  adjudication.  It  does  not 
appear  when  the  adjudication  was  made,  and 
we  cannot  assume  that  it  was  as  of  the  date 
of  tbe  filing  of  the  petition  In  bankruptcy  or 
Immediately  thereafter.  This  limitation  ot 
the  continuance  of  the  stay  of  suits  "until 
twelve  months  after  the  date  of  such  adjudi- 
cation" applies  to  suits  "pending  against  the 
person"  of  the  bankrupt  before  or  when  tbe 
petition  in  bankruptcy  Is  filed  and  the  adjud- 
ication had.  It  cannot  reasonably  apply 
to  suits  brought  against  the  bankrupt  after 
the  petition  and  adjudication.  Besides,  the 
act  provides  that  It,  wlthlnithe  12  months 
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after  the  adjudication,  tbe  bankrupt  makes 
an  application  tor  discharge,  tbe  suit  shall 
be  stayed  nntll  tbe  question  of  such  discharge 
Is  determined;  and  the  allegation  In  this 
case  Is  that  an  application  for  discharge  was 
pending  when  tbe  request  to  stay  the  suit 
was  made  to  tbe  Justice's  court  Tbe  object 
of  the  bankrupt  law  Is  to  have  an  exclusive 
administration  of  a  bankrupt's  estate  fairly 
and  equally  between  all  unsecured  creditors. 
It  does  not  permit  tbe  harassment  of  bank- 
rupts, by  suits  for  the  collection  of  simple 
debts  from  which  a  discharge  would  be  a  re- 
lease, until  reasonable  time  has  been  given 
for  the  determination  of  tbe  question  of  dis- 
charge. E8i)ecially  is  this  true  when  the 
creditor  has  gone  into  the  bankrupt  court 
and  proved  bis  debt  In  proper  cases  It  al- 
lows suits  for  tbe  purpose  of  liquidation. 

2.  Attack  is  made  In  this  court  on  the  veri- 
fication by  tbe  magistrate  of  tbe  allegations 
In  the  petition  for  certiorari.  This  verifica- 
tion is  In  the  following  language:  "The 
facts  set  forth  in  the  defendant's  petition  for 
certiorari  are  substantially  true  and  correct 
in  so  far  as  came  within  tbe  knowledge  of 
respondent"  The  criticism  made  is  that  it 
verifies  the  facts  only  "In  so  far  as  they  came 
within  the  knowledge  of  respondent"  We 
are  not  able  to  see  bow  be  could  be  expected 
to  verify  facts  that  did  not  come  within  his 
knowledge.  In  our  opinion,  tbe  verification 
la  safilclent ;  and,  If  the  Judge  below  dismiss- 
ed the  certiorari  on  tbe  ground  that  It  was 
not  sufiSclent  this  was  error. 

Judgment  reversed. 


JOHNSON  et  aL  t.  WAXELBATJM  CO. 

(No.  140.) 
(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

1.  Bankbuptot— AonoN  Aoairst  Barkbupt 
—Stat. 

A  plea  to  a  suit  In  the  state  court,  setting 
up  the  pendency  of  bankniptcy  proceedings  and 
,  asking  for  a  stay  of  the  suit,  must  show  that  the 
debt  sued  on  &  one  from  which  a  discbarge 
would  be  a  release,  and  that  application  for  a 
discbarge  had  been  made,  or  that  the  time  for 
such  application  had  not  elapsed. 

2.  Save. 

Tbe  suit  in  the  state  court  will  not  be  stay- 
ed on  the  application  of  a  co-debtor  with  the 
defendant,  against  whom  no  bankruptcy  pro- 
ceedings are  pending. 

3.  COBPOBATIOPIS — AUTHOBITT    OF    OVFICEBS. 

Where  a  corporation  holds  out  a  person  as 
its  officer,  it  is  bound  by  acts  apparently  within 
the  scope  of  his  authority,  notwithstanding  a 
by-law  or  other  limitation  upon  the  power  of 
the  officer,  not  known  to  a  party  dealing  with 
him  as  such  officer. 

4.  PULADINQ  —  DiOLABATlON  —  OBJIOTIOHB— 

Waives— BiiXB  asd  Notbb— Joint  Maksb— 

Surety. 

One  who  writes  his  name  upon  the  back  of 
an  otherwise  complete  note,  merely  for  the  pur- 
pose of  guaranteeing  the  payment,  is  apparently 
a  surety  only,  and  not  liable  as  an  mdorser. 
Where  he  is  sued  on  the  note  as  joint  maker, 
and  makes  no  objection  by  demurrer  or  plea  to 
the  form  of  the  suit  be  la  bound  by  the  judg- 
ment. 

(Syllabus  by  the  Court) 


Error  from  City  Court  of  Sylvester;  Park, 
Judge. 

Action  by  tbe  Waxelbaum  Company 
against  W.  A.  Johnson  and  tbe  Pate-Smith 
Company.  Judgment  tor  plaintiff,  and  de- 
fendants bring  coTor.    AflBrmed. 

Payton  &  Hay,  for  plaintiffs  In  error. 
Hardeman  &  Jones  and  PoIbiU  &  Foy,  for 
defendant  in  error. 

HILL,  C.  J.  Tbe  Waxelbaum  Company 
brought  suit  on  a  note  In  the  city  court  of  Syl- 
vester against  tbe  Pate-Smith  Company  and 
W.  A.  Johnson  as  makers.  Tbe  defendants 
filed  pleas  and  answers  substantially  as  fol- 
lows: (1)  That  the  Pate-Smltb  Company,  on 
August  16,  1904,  bad  been  adjudged  a  bank- 
rupt; that  the  plaintiff  had  proved  its  claim  In 
tbe  bankruptcy  case  In  the  bankrupt  court  at 
Thomasvllle,  Ga.;  that  the  trustee  bad  in 
hand  $2,700  to  be  distributed  to  creditors; 
that  tbe  Pate-Smith  Company  had  not  be^i 
discharged,  and  that  this  suit  should  there- 
fore abate,  to  await  tbe  action  of  the  bank- 
rupt court  to  ascertain  what  amount  It 
any,  the  Fate-Smltb  Company  Is  indebted 
over  and  above  tbe  amount  realized  from  the 
assets  of  tbe  said  defunct  company;  and 
that  the  plaintiff  should  be  remanded  to  its 
rights  In  the  bankruptcy  court  (2)  That  the 
note  sued  on  was  never  made  by  tbe  Pate- 
Smltb  Company,  because  It  was  not  signed 
by  the  president  of  tbe  company,  but  appears 
to  have  been  made,  and  the  stamp  thereto 
attached  of  the  name  of  Pate-Smltb  Compa- 
ny and  signed,  by  W.  B.  Williams  as  secre- 
tary, while  the  charter  and  by-laws  of  the 
company  required  notes  to  be  signed  In  tbe 
name  of  tbe  Pate-Smith  Company  by  the 
president  of  the  company,  and  countersigned 
by  the  secretary  and  treasurer.  The  defend- 
ants deny  that  tbe  Pate-Smltb  Company,  or 
any  one  else  properly  authorized  by  it  did 
make  and  execute  the  note  sued  on.  Tbe 
plaintiff  demurred  to  these  pleas  and  an- 
swers, and  the  court  struck  them,  directed  a 
verdict  and  entered  judgment  against  both 
of  the  defendants.  To  tbe  order  of  tbe  court 
striking  the  pleas  and  answers,  both  of  the 
defendants  excepted;  and  to  the  Judgment 
against  the  defendants  Jointly  tbe  defendant 
Johnson  excepted,  because,  under  the  plaln- 
tlfTs  pleadings,  tbe  verdict  should  have  been 
against  tbe  Pate-Smltb  Company  as  maker 
and  W.  A.  Johnson  as  Indorser  only. 

1.  The  plea  setting  up  the  pendency  of 
bankruptcy  proceedings  against  the  Pate- 
Smltb  Company  was  properly  stricken.  It 
did  not  come  up  to  tbe  requirements  of  such 
a  plea  (Bankr.  Act  July  1,  1888,  {  11,  c.  541, 
30  Stat  549  [TJ.  S.  Comp.  St  1901,  p.  3426]). 
It  did  not  allege  that  tbe  Pate-Smltb  Com- 
pany bad  applied  for  a  discharge,  or  Intend- 
ed to  apply  fix  a  discharge,  or  was  entitled 
to  a  discharge,  or  that  tbe  debt  sued  on  was 
one  from  which  a  discharge  would  be  a  re- 
lease.   Hunter  v.  Ussner,  l<}a.  App.  1,  6S 
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S.  E.  54.  What  we  have  said  aboTO  applies 
to  the  plea  of  bankruptcy  proceedings  made 
by  the  defendant  the  Pate-Smlth  Company. 
The  other  defendant,  W.  A.  Johnson,  wheth- 
er as  indorser,  surety,  or  Joint  maker,  could 
not  plead  In  discharge  of  bis  liability  on  the 
note  the  bankruptcy  of  the  maker.  Section 
16  of  the  bankrupt  act  provides:  "The  Ua- 
bUlty  of  a  person  who  is  a  co-debtor  with,  or 
guarantor  or  In  any  manner  a  surety  for, 
a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt." 

2.  The  plea  of  non  est  factum  was  prop- 
erly not  allowed  as  a  defense  against  the 
note  In  question.  This  note  was  signed  in 
tbe  corporate  name  by  the  secretary  and 
treasurer,  and  was  indorsed  by  the  person 
Tho  was  president  of  the  corporation.  (See 
affidavit  of  W.  A.  Johnson  to  the  plea.)  We 
do  not  think  the  by-law  requiring  notes  of 
this  company  to  be  signed  by  the  president 
and  countersigned  by  the  steretary  and 
treasurer  would  be  binding  upon  third  per- 
sons who  bad  no  knowledge  of  such  require- 
ments. We  do  not  think  that  an  officer  of 
a  corporation  would  be  permitted  to  make  a 
corporate  contract,  and  then,  without  deny- 
ing (as  In  tbe  case  of  the  execution  of  a 
note)  that  it  was  for  a  valid  consideration 
received  and  enjoyed  by  the  corporation,  be 
allowed  to  defend  a  suit  on  tbe  note  because 
of  a  by-law  limitation  unknown  to  the  party 
dealing  with  the  corporation.  10  Cyc.  &i2. 
"Every  corporation  acts  through  its  officers, 
and  Is  responsible  for  the  acts  of  sncb  offi- 
cers in  tbe  sphere  of  their  appropriate  duty; 
and  no  corporation  can  be  relieved  of  its  li- 
ability to  third  persons  for  tbe  acts  of  its 
officers  by  reason  of  any  by-law  or  other  lim- 
itation upon  the  power  of  the  officer,  not 
known  to  such  third  person."  Glv.  Code 
1885.  (  1861.^  Where  a  corporation  holds  out 
another  as  Its  officer,  it  is  bound  by  acts 
within  the  apparent  scope  of  his  authority, 
notwithstanding  by-laws  limiting  such  au- 
thority, unknown  to  a  person  dealing  with 
Urn  as  such  officer.  Raleigh  B.  Co.  v.  Pull- 
man Co.,  122  Ga.  705,  60  B.  E.  1006.  The 
plea  In  this  case  did  not  allege  that  the  Wax- 
elbaum  Company  had  any  knowledge  or  no- 
tice of  the  by-law  In  question. 

3.  The  defendant  Johnson  was  sued  as 
Joint  maker,  and  he  did  not,  either  by  demur- 
rer w  plea,  make  any  objection  to  the  form 
of  the  snit,  or  allege  that  he  was  other  than 
Joint  maker.  He  cannot  now  be  beard  to 
object  on  the  ground  that  the  suit  did  not  de- 
scribe him  as  Indorser,  and  that  a  Judgment 
was  not  entered  up  against  him  as  such.  As 
a  matter  of  fact  he  seems  not  to  have  been 
an  Indorser,  but  was  either  a  Joint  maker  or 
a  surety.  Tbe  fact  that  he  wrote  his  name 
across' the  back  of  tbe  note  did  not  necessar^ 
lly  make  him  an  indorser.  Ridley  v.  High- 
tower,  112  Oa.  476,  37  S.  E.  733. 

The  Judgment  of  the  court  In  striking  the 
pleas  and  answers,  and  In  directing  a  ver- 
dict for  the  plaintUI  is  affirmed. 


FBRQUBON  t.  STATB.    (No.  880.) 
(Court  of  Appeals  of  Georgia.    May  16,  1907.) 

L  Obikinai,  Law— SumcixNCT  of  Bvideucb. 

To  authorize  a  conviction  of  crime,  the  stats 
most  prove  every  material  ailention  nsoessary 
to  constitute  the  offense  chargea ;  and,  when  a 
given  act  may  be  done  under  certain  circum- 
stancss  without  guilt  (nniesi  the  statute  cod- 
taina  provisos  and  exceptions  in  distinct  clauses), 
the  proof  for  the  state  must  take  such  act  out 
of  tne  exceptions  provided  by  tbe  statute. 
2.  Weapons-t-Shootino  oh  Hiohwat. 

To  sustain  a  conviction  for  a  violation  of 
Pen.  Code  1895,  {  608,  it  must  not  only  be 
shown  that  the  accused  shot  a  gun  or  pistol 
between  dark  and  daylight,  as  charged,  ana  that 
iuch  shooting  was  not  In  defense  of  person  or 
property,  but  it  is  further  incuml>ent  on  the 
state  (unless  the  proof  shows  that  such  firing 
was  done  on  a  public  highway)  to  prove  that 
such  shooting  or  firing  within  60  yards  of  the 
public  highway  was  not  on  the  defendant's  land. 

8.    SAUB— EVIDBRCB. 

The  evidence  sustains  the  verdict,  and  there 
was  no  error  in  refusing  a  new  triad. 
4.  CanuNAi.  Law— Nbw  Tbiax. 

Tbe  newly  discovered  evidence  presented 
would  not  require  a  different  result  on  another 
trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  {  2336.] 

6.  Sahb— Appeal. 

This  court  gathers  the  facts  of  the  case 
from  the  brief  of  evidence  as  approved  by  ths 
trial  Judge. 

(Syllabus  by  the  Court.) 

Error  from  City  Coart  of  Americns ;  Crisp, 
Judge. 

One  Ferguson  was  convicted  of  shooting 
on  the  highway,  and  brings  error.    Affirmed. 

B  la  lock  &  Cobb,  for  plaintiff  in  error. 
Zach.  Chllders,  Sol.,  for  tbe  State. 

RUSSELL,  J.  In  the  city  court  of  Ameri- 
cus  the  defendant  was  convicted  of  the  of- 
fense of  shooting  on  a  public  highway.  His 
motion  for  a  new  trial  w«s  overruled,  and 
be  excepts  to  that  Judgment.  Tbe  motion 
is  upon  tbe  statutory  grounds  and  also  upon 
the  extraordinary  ground  of  newly  discov- 
ered evidence. 

The  plaintiff  in  error  contoids  that  It  is 
necessary  for  the  state  to  prove  all  of  the  ma- 
terial allegations  before  tbe  Jury  would  be 
authorized  to  convict,  and  insists  that  the 
state  failed  In  this  case  to  establish  his  guilt, 
because,  under  Pen.  Code  1885,  f  508,  guilt 
Is  not  established  by  proving  alone  that 
tbe  defendant  shot  on  a  public  highway  be- 
tween dark  and  daylight,  but  it  is  also  in- 
cumt)ent  upon  the  state  to  prove  to  the  Jury 
beyond  a  reasonable  doubt  that  the  shooting 
was  done  willfully  and  wantonly,  and  not  in 
self-defense,  nor  on  the  premises  of  the  de- 
fendant. We  willingly  agree  that  the  con- 
tentioA  of  plaintiff  In  error  Is  sound,  and 
it  Is  sustained  by  authority.  In  construing 
the  section  now  imder  consideration  the  Su- 
preme Court  has  expressly  beld  that  as  it  Is 
not  an  offense  to  shoot  on  or  near  a  public 
highway,  when  it  Is  done  in  defense  of  oer- 
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son  or  property  or  on  one's  own  premises,  it 
is  Incumbent  npon  the  state  to  negative  eacti 
one  of  tbese  things  by  proof,  in  order  to 
make  out  the  offense.  In  delivering  the  opin- 
ion of  the  court  In  Rumph  v.  State,  119  Gte. 
123,  45  S.  E.  1003,  Justice  Cobb  says:  "The 
line  is  sometimes  very  ciosely  marked  between 
what  exceptions  need  be  proved  and  what 
need  not  It  Is  safe  to  say,  however,  that 
whenever  the  exception  constitutes  a  part  of 
the  offense  itself,  and  not  merely  an  exception 
to  a  general  offense  previously 'defined,  it  is 
necessary  to  allege  and  prove  that  the  case 
is  not  within  the  exception;  or,  to  state  it 
differently,  whenever  a  statute  makes  penal 
an  act  when  committed  by  a  particular  class 
of  persons,  or  when  committed  under  partic- 
ular circumstances,  it  must  appear  that  the 
person  accused  was  within  the  particular 
class  or  committed  the  act  under  the  particu- 
lar circumstances."  The  precise  rule  which 
is  applicable  to  accusations  under  section  508 
is  laid  down  in  Elkins  v.  State,  13  Ga.  435: 
"Where  a  statute  contains  provisos  and  ex- 
ceptions tn  distinct  clauses,  it  is  not  neces- 
sary to  state  in  the  indictment  that  the  de- 
fendant does  not  come  within  the  exceptions 
or  to  negative  the  provisos  which  it  contains ; 
but,  on  the  contrary,  if  the  exceptions  them- 
selves are  stated  in  the  enacting  clause,  it 
will  be  necessary  to  negative  them.  In  order 
that  a  description  of  the  crime  may,  in  all 
respects,  correspond  with  the  statute."  The 
decisions  in  Conyers  v.  State,  50  Ga.  106, 
15  Am.  Rep.  686;  Newman  v.  State,  63  Ga. 
633;  and  Isom  v.  State,  83  Ga.  379,  9  S.  B. 
1051,  are  to  the  same  effect.  So  that  we 
think  that  the  position  assumed  by  the  plain- 
tiff in  error  is  correct  as  a  matter  of  law. 
On  the  other  liand,  we  think  that  the  al- 
legations and  evidence  fully  snstain  the  con- 
viction of  the  plaintiff  in  error  when  ap- 
plied to  the  rule  we  have  stated.  The  state 
was  obliged  to  show  that  the  defendant  shot 
a  pistol  or  gun,  as  charged,  within  60  yards 
of  the  public  highway  named  in  the  indict- 
ment, between  dark  and  daylight;  and  in 
order  to  show  that  it  was  willfully  and  wan- 
tonly done  the  state  was  further  obliged  to 
prove  that  such  shooting  was  not  in  defense 
of  person  or  property,  and  that  it  was  not  on 
the  defendant's  land.  There  were  a  number 
of  witnesses  introduced,  and  the  testimony 
of  several  of  them  is  confused,  unsatisfac- 
tory, and  Insufficient  But  the  jury  was  au- 
thorized to  convict,  if  they  had  had  no  oth- 
er testimony,  if  they  believed  the  evidence  of 
Alonzo  Blvins ;  and  they  had  the  right  to  dis- 
regard all  other  witnesses  and  rest  tbeir 
verdict  on  his  testimony  alone.  He  testified 
that  he  saw  the  defendant  shoot  five  times 
at  John  Coleman's  house.  The  defendant 
stood  in  the  public  road  and  shot  five  times 
Just  as  fast  as  he  could  load  and  unload  his 
breech-loader.  It  was  between  dark  and 
daylight,  in  Sumter  county,  Ga.  The  wit- 
ness «wore,  further,  that  the  moon  was  shin- 
ing, land  that  be  could  see  the  defendant 


plainly,  and  knew  that  It  was  be  who  did 
the  shooting.  The  witness  says,  further,  that 
the  only  thing  that  was  going  on  at  that  time 
was  some  fussing  and  loud  talking  In  Cole- 
man's house,  where  the  dancing  was  going 
on.  The  state  proved  by  this  testimony  that 
the  shooting  was  not  on  the  defendant's  land, 
by  proving  that  Ferguson  fired  in  the  public 
road;  and,  of  course,  the  public  road  Is  not 
his  land.  It  proved  that  the  shooting  was 
not  In  self-defense  or  in  defense  of  his  prop- 
erty at  the  time  of  the  shooting,  by  proving 
that  nothing  was  being  done  to  Ferguson  at 
the  time  of  the  shooting.  This  showed  con- 
clusively that,  whether  there  had  been  pistol 
shots  there  that  night  or  not,  Ferguson's 
shooting  was  not  necessary  for  his  defense. 
According  to  Blvins'  testimony,  when  taken 
with  the  testimony  of  some  of  the  other  wit- 
nesses, the  defendant  willfully  and  wantonly 
fired  his  gun  on  land  belonging  to  the  pub- 
lic, and  without  any  necessity  for  defending 
himself,  his  brother,  or  his  belongings. 

The  plaintiff  in  error  Insists  that  a  number 
of  witnesses  swore  that  Blvins  was  In  a 
house  and  could  not  see,  and  therefore  bis 
testimony  was  false.  This  was  a  matter 
entirely  for  the  Jury.  It  is  for  them  to  say 
whether  Blvins  or  the  witnesses  who  con- 
trndicted  him  were  Impeached,  and  by  their 
verdict  they  sustain  Bivlns.  In  the  brief  of 
state's  counsel  it  is  insisted  that  there  was 
an  error  in  the  approved  brief  of  evidence. 
Of  course  we  cannot  consider  this  statement 
The  brief  of  evidence  as  approved  by  the 
trial  Judge  is  taken  to  be  true  to  its  very 
letter. 

The  plaintiff  In  error  further  insists  that 
be  is  entitled  to  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  We  have  of- 
ten marveled  at  the  power  of  »  verdict  of 
guilty  In  quickening  the  thirst  for  an  investi- 
gation and  the  faculty  of  discovery.  But, 
even  If  the  newly  discovered  evidence  sub- 
mitted in  this  case  were  produced  before  a 
Jury,  It  could  not  produce  a  different  result 
Tbe  testimony  of  one  of  the  witnesses  is  to 
the  effect  that  be  beard  some  unknown  man 
say  to  the  Mancy  l>oys  that  he  tried  his 
best  to  get  one  of  tbe  Fergusons;  and  the 
affidavit  of  Simpkins  is  simply  cumulative 
of  testimony,  already  adduced,  that  there 
were  pistol  shots,  both  preceding  and  follow- 
ing the  report  of  tbe  shotgun.  If  there  Is 
anything  In  this  testimony  it  would  tend 
only  to  set  up  the  fact  that  the  defendant 
fired  in  his  own  defense.  And  this  testimony 
would  be  impeaching,  not  only  the  state's 
witnesses,  but  his  own  witnesses  as  well; 
and  it  does  seem  to  us  that  If  a  new  trial 
is  not  to  t>e  granted  upon  extraordinary 
grounds  when  the  newly  discovered  evidence 
merely  impeaches  the  witnesses  of  the  op- 
posite party,  it  should  much  the  less  be  grant- 
ed when  the  newly  discovered  evidence  would 
impeach  one's  own  witnesses,  for  whose  ve- 
racity be  vouches.  The  only  purpose  of  the 
newly  discovered  evidence  is  to  establish  self- 
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defense  in  firing  the  gun.  Tbe  defendant 
and  his  witnesses  say  be  did  not  fire  at  all. 

Motions  for  new  trial  upon  the  extraor- 
dinary ground  of  newly  discovered  evidence 
are  not  favored.  If  not  regarded  with  sus- 
picion, they  should  at  least  be  granted  with 
great  caution.  They  should  only  be  granted 
to  avoid  palpable  Injustice,  and  in  order 
that  the  Judgment  set  aside  may  perhaps  be 
replaced  by  a  different  finding.  We  think 
there  was  no  error  in  refusing  to  set  aside 
the  verdict  and  judgment  in  this  case. 

Judgment  affirmed. 


SOUTHERN  ET.  CO.  t.  8CHLITTLBB. 

(No.  :o.) 

(Court  of  Appeals  of  Oeoigia.    Jan.  11,  1007.) 

1.  CotTBTS  —  COUBT    OF    APPEALS  —  COHBTITO- 

Tio:«AL  Questions— Cebtificatiok  to  Su- 

FBEME   COOBT. 

Where,  in  a  pending  case,  a  question  is 
raised  aa  to  the  constitutionality  of  an  act  of 
the  General  Assembly  of  this  state,  this  court 
will  examine  the  record  and  ascertain  whether 
a  decision  of  the  condtltutional  question  is  neces- 
sary to  the  determination  of  tbe  case.  If  we 
find  that  the  decision  of  such  a  question  is 
necessary  to  the  determination  of  the  case,  we 
will  so  certify  to  the  Supreme  Court  and  abide 
their  instruction  in  the  matter ;  but,  where  the 
contrary  appears,  we  will  proceed  to  decide  the 
case  without  so  certifying. 

2.  CONSTITUTIORAI,  LAW— VALIDITY  OF  STAT- 

DTE — Necessitt  op  Determination. 

Where  suit  is  brought  for  the  recovery  of 
an  amount  for  which  the  defendant  would  be 
liable,  even, in  the  absence  of  the  statute  which 
he  seeks  to  set  aside  as  being  contrary  to  the 
Constitution  of  the  United  States,  as  well  as 
for  an  additional  amount  as  the  penalty  author- 
ized by  such  statute,  and  the  trial  court  awards 
judgment  in  favor  of  tne  plaintiff  only  for  the 
sum  which  he  would  be  authorized  to  recover  in 
tlie  absence  of  such  a  statute,  upon  a  bill  of 
exceptions  brought  to  this  court  by  the  defend- 
ant, complaining  of  the  judgment  and  attacking 
the  constitutionality  of  such  a  statute,  a  deter- 
mination of  such  constitutional  question  is  nei- 
ther necessary  nor  proper. 

3.  Casbiebs  —  Cabbiaoe   or  .  Fbeiqht — Oveb- 
CHABOE — Liability. 

Independently  of  the  statute  of  1889,  em- 
bodied in  Civ.  Code  1895,  {  2316,  a  carrier  is 
liable  to  suit  by  a  shipper  for  tbe  recovery  of 
an  overcharge  of  freight  which  such  shipper 
has  paid  under  protest  in  order  to  obtain  bis 
goods,  and  which  the  carrier  refused  to  repay 
on  demand. 

[E^d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  |  915.] 

4.  Saice— Febsons  Entitled  to  Recoveb. 

Tbe  recovery  in  this  case  is  authorized  by 
the  evidence. 
(Syllabus  by  the  CourtJ 

Error  Crom  City  Court  of  Baxley;  Thomas, 
Jndge. 

Action  by  one  Schllttler  against  the  South- 
ern Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

De  Lacy  ft  Bishop,  for  plaintiff  In  error. 

POWELL.  J.  Schllttler  brought  suit 
against  tbe  railway  company  for  the  recov- 


ery of  an  overcharge  of  freight  which  he  had 
paid  to  It,  under  protest,  upon  the  shipment 
of  a  car  load  of  horses  from  Loiiisvllle,  Ky., 
to  Baxley,  Oa.;  the  shipment  not  being  made 
by  Schllttler  personally,  but  by  one  Baxley, 
who.  It  was  alleged  and  proved,  was  the 
agent  of  Schllttler.  He  also  alleged  the  de- 
mand required  by  Civ.  Code  1895,  g  2316, 
and  prayed  judgipent  for  the  penalty  pro- 
vided by  that  statute  for  tbe  failure  of  tbe 
carrier  to  repay  tbe  overcharge.  By  both 
plea  and  demurrer  the  defendant  set  up  that 
the  section  of  the  Code  referred  to,  as  ap- 
plied to  this  Interstate  shipment,  is  violative 
of  tbe  commerce  clause  of  the  C!onstitution 
of  the  United  States.  The  demurrer,  which 
was  oral  and  general,  and  which  went  to  tbe 
whole  petition,  was  overruled  by  the  court; 
but  upon  the  conclusion  of  the  testimony  the 
Judge,  who  beard  the  case  without  the  inter- 
vention of  a  Jury,  rendered  a  finding  that 
the  plaintiff  was  entitled  to  recover  $30.05 
overcharge  and  the  interest  th«reon,  but  that 
he  was  not  entitled  to  recover  the  statutory 
penalty.  The  defendant  excepted,  and  in- 
sists here,  in  addition  to  the  general  ground 
that  the  verdict  is  contrary  to  tbe  law  and 
the  evidence,  upon  a  reversal  of  tbe  Judg- 
ment on  the  ground  that  the  Code  section 
(2316)  is  unconstitutional,  and  asks  this  court 
to  certify  the  question  of  tbe  unconstitution- 
ality of  the  statute  to  tbe  Supreme  Court  for 
their  Instructions. 

1.  Tbe  constitutional  amendmoit  by  wtalcb 
this  court  came  Into  existence  provides: 
"Where,  in  a  case  pending  in  the  Court  of 
Appeals,  a  question  is  raised  as  to  the  con- 
struction of  a  provision  of  the  Constitution 
of  this  state,  or  of  the  United  States,  or  as 
to  the  constitutionality  of  an  act  of  the 
General  Assembly  of  this  state,  and  a  deci- 
sion of  the  question  is  necessary  to  tbe  de- 
termination of  the  case,  the  Court  of  Ap- 
peals shall  so  certify  to  the  Supreme  Court: 
and  thereupon  a  transcript  of  tbe  record 
shall  be  transmitted  to  the  Supreme  Court, 
which  after  having  afforded  the  parties  an 
opportunity  to  be  beard  thereon,  shall  In- 
struct the  Court  of  Appeals  on  the  question 
BO  certified,  and  the  C!ourt  of  Appeals  shall 
be  bound  by  tbe  instruction  so  given."  Acts 
1906,  p.  26.  Since  the  duty  of  certifying  that 
tbe  decision  of  the  constitutional  question  is 
necessary  to  the  determination  of  the  case  Is 
placed  upon  the  Ciourt  of  Appeals,  the  juris- 
diction to  decide  when  such  a  necessity  ex- 
ists obviously  rests  with  this  court.  Hence, 
when  such  a  question  is  raised,  we  will  ex- 
amine the  record,  and,  if  we  find  that  a  de- 
cision of  a  constitutional  question  is  neces- 
sarllv  Involved,  we  will  so  certify  to  the 
Supreme  Court;  otherwise,  we  will  not  This 
doctrine  is  in  keeping  with  the  general  rule, 
obtaining  in  the  courts,  that  it  Is  not  proper 
to  examine  into  the  constitutionality  of  an 
act  of  tbe  General  Assembly  unless  it  is 
found  necessary  to  do  so  tn  order  to  deter- 
mine tbe  case  as  made^ti^^^^yGoOgle 
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2,  S.  Manifestly  the  constitutionality  of 
Civ.  Code  1805,  S  2316,  so  far  as  It  author- 
izes a  recovery  of  a  penalty  for  the  failure 
to  repay  the  overcharge  within  30  days  after 
written  demand,  Is  not  Involved  In  the  case 
as  It  appears  In  this  court;  for  no  judgment 
has  been  rendered  against  the  complaining 
party  for  any  such  penalty.  But  it  is  insist' 
ed  that  the  constitutionality  of  the  statute 
may  be  brought  Into  question,  for  that  it 
provides  that  the  person  paying  the  over- 
charge may  sue  for  the  repayment  of  the 
overcharge  as  well  as  for  the  penalty,  and 
that  the  plaintiff's  cause  of  action,  as  to  the 
sum  which  he  did  recover,  is  also  based 
solely  upon  this  statute.  We  are  not  pre- 
pared to  assent  to  this  proposition.  While 
the  allegations  and  prayers  of  the  petition 
are  such  as  to  authorize  a  recovery  under  the 
terms  of  that  statute,  stlli  they  are  entirely 
consistent  (except  so  far  as  the  penalty  is 
concerned)  with  what  would  be  required  In  a 
suit  under  the  law  as  it  stands  Independent- 
ly of  the  statute  In  question.  In  fact,  the  al- 
legations that  the  payment  was  made  under 
protest  and  that  the  carrier  refused  to  de- 
liver liim  bis  property  except  upon  his  pay- 
ing the  overcharge  seem  to  indicate  clearly 
that  the  plalntifT  had  In  mind  the  general 
law  allowing  a  recovery  in  such  cases;  for 
such  allegations  are  entirely  unnecessary  un- 
der Civ.  Code  1895,  §  2318.  See,  in  this  con- 
nection. Civ.  Code  1896,  {  8723.  The  plaln- 
tifTs  recovery  being  authorized  by  common 
law,  as  well  as  by  the  statute  in  question, 
the  constitutionality  or  unconstitutionality 
of  the  latter  becomes  absolutely  ImmaterlaL 

4.  It  Is  insisted  that  the  finding  against 
the  defendant  is  without  evidence  to  sup- 
port it,  because  the  contract  of  shipment  was 
not  made  with  Schlittler,  but  with  Baxley. 
It  was  alleged  In  the  petition,  and  proved, 
that  Baxley  was  Schllttler's  agent.  The  de- 
fendant's agent,  In  presenting  the  bill  for 
the  freight,  made  it  out  against  Schlittler, 
and  collected  the  same,  as  well  as  the  over- 
charge from  him.  This  was  sufficient  Cen- 
tral of  Georgia  Ry.  Co.  v.  James,  117  Ga.  832, 
45  8.  E.  223. 

Judgment  affirmed. 


PERRY  T.  STATE.    (No.  806.) 
(Conrt  of  Appeals  of  Georgia.    March  28,  1907.) 
1.  Mastkb  and  Sebvant^Rbnting  to  Cbop- 

FEB   OB   BHPL0T£    of    ANOTHKB  —  INSTBTTO- 
TI0N8. 

On  the  trial  of  a  defendant  for  violating 
the  act  of  Angust  7,  1903  (Acts  1903,  p.  91), 
by  specific  acts  set  forth  in  the  indictment,  the 
judg:e  did  not  err  in  giving  the  whole  of  said 
act  in  his  charge  to  the  jury,  although  the  gen- 
eral words  with  which  the  act  concludes,  and 
which  were  intended  to  embrace  all  other  viola- 
tions of  it,  did  not  apply  to  the  case  on  trial. 
Especially  is  this  true  when  it  wag  not  contend- 
ed that  the  defendant  was  guilty,  except  in  the 
manner  charged  In  the  indictment. 


2.  Same— Evidence. 

No  error  of  law  was  committed,  and  tha 
verdict  was  fully  warranted  by  the  evidence. 
(Syllabus  by  the  CourL) 

Error  from  SuperlOT  Conrt,  Tift  County; 
Mitchell,  Judge. 

One  Perry  was  convicted  of  raiting  land 
to  a  cropper  or  employfi  of  another,  and 
brings  error.    Affirmed. 

T.  B.  Perry  and  C.  C.  Hall,  for  plaintiff  In 
arror.  W.  T.  Thomas,  SoL  Got.,  and  W.  B. 
Tall^,  for  the  Stata 

HILL,  C.  J.    Judgment  affirmed. 

POWELL.  J.,  disqualified. 


MULHBBIN  T.  PORTER  «t  aL    (No.  56.) 
(Court  of  Appeals  of  Georgia.    Feb.  6,  1907.) 

1.  Landlobd  and  Tenant— DisiBKaa  Was* 
KANT— Levt. 

Although  a  distress  warrant  cannot  be  lev^ 
led  upon  property  which  has  already  been  seized 
under  judicial  process,  such  distress  warrant 
may  be  placed  in  the  hands  of  the  levying  offi- 
cer, and,  upon  a  rule  to  distribute  the  fond,  may 
assert  its  lien. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  |  1094.] 

2.  MABmTAT.INQ      ASSETS      AHD      SECtnUTIES— 

Genebal  Rule. 

The  general  rule,  obtaining  in  the  marshal- 
ing of  assets  and  securities,  that  if  one  creditor, 
by  virtue  of  a  lien  or  other  interest,  can  resort 
to  two  funds,  and  another  creditor  to  only  one 
of  them,  the  former  must  seek  satisfaction  oat 
of  that  fund  which  the  latter  cannot  touch,  is 
subject  to  the  limitation  that  such  marshaling 
must  not  be  applied  to  the  detriment  of  a  third 
person  with  an  equity  e<^ual  to  or  greater  than 
that  of  the  creditor  seekmg  to  invoke  the  rule. 
Beneficiaries  of  a  homestead  have  such  an  equity 
and  interest  in  the  homestead  estate  aa  to  ba 
within  the  protection  of  this  limitation. 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Marshaling  Assets  and  Securities,  i  &] 

(Syllabus  by  the  CourtO 

Error  from  01^  Court  of  Richmond  Ooun- 
ty;  Eve,  Judge. 

Rule  by  one  Mulherln  to  distribute  a  fond 
arising  from  an  execution  sale  against  Frank 
Harris.  Porter  and  Eve  intervene.  Judg- 
ment for  intervenors,  and  plaintiff  brings  er- 
ror.   Affirmed. 

F.  W.  Capers,  for  plaintiff  in  error.  Wil- 
liam H.  Barrett  and  Joseph  Ganahl,  for  de- 
fendants In  error. 

POWELL,  J.  The  plaintiff  In  error,  Mul- 
herln, brought  a  rule  to  distribute  the  fund 
arising  from  the  sale  of  certain  com  which 
had  been  levied  upon  and  sold  as  the  proper- 
ty of  one  Frank  Harris  under  a  common- 
law  fl.  fa.  which  Mulherln  had  obtained 
against  him.  In  response  to'  the  rule,  PortK 
and  Eve  Intervened,  and  made  It  appear  that 
the  com  In  question  was  subject  to  a  lien 
in  their  favor  for  rent  which  was  superior 
to  Mulherin's  Judgment,  jind  that  distress 
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warrants  had  been  sworn  out  for  this  rent 
and  had  been  placed  In  the  Bheriff's  bands 
{or  the  porpoae  of  claiming  the  proceeds.  In 
addition  to  these  facts  it  was  conceded  upon 
the  hearing  that  the  defendant  Uarris  had 
applied  for  and  obtained  a  homestead  which 
did  not  Include  the  property  in  question,  also 
that  he  had  other  crops,  which,  though  In- 
cluded in  the  homestead,  were  subject  to  the 
liens  of  Porter  and  Eve,  but  which  could 
not  be  levied  on  by  Mulberln'a  fi.  fa.,  on  ac- 
count of  being  exempt  under  the  homestead. 
It  was  agreed  upon  the  trial  that  these  addi- 
tional crops  were  sufficient  to  pay  the  rents. 
The  trial  court  awarded  the  funds  to  Porter 
and  Eve,  and  Mulherln  excepted,  alleging 
that  the  Judgment  was  erroneous:  "(1)  Be- 
cause the  distress  warrants  were  without 
lien  on  the  fund  in  the  hands  of  the  sheriff, 
for  the  reason  that  they  were  proceeding  to 
assert  the  special  lien  of  the  landlord  upon 
the  crop  of  the  year,  and  this  Uen  had  not 
been  perfected  by  levy.  (2)  Because,  In  addi- 
tion to  the  com  levied  upon  by  the  sheriff, 
proceeds  from  the  sale  of  which  are  in  bis 
hands,  there  was  other  produce  grown  on 
said  premises  for  the  same  year,  on  which 
these  distress  warrants  may  be  levied,  suffi- 
cient to  pay  off  said  distress  warrants,  out  of 
which  the  plaintiffs  in  distress  warrants  may 
realize  their  claim,  and  from  levying  upon 
which  plaintiff  In  fl.  fa.  Is  debarred  by  the 
defendant's  homestead;  and  it  is  an  equitable 
principle  that  If  two  plaintiffs  have  liens  on 
the  same  person,  and  one  plaintiff  may  at- 
tach two  funds,  and  the  other  but  one,  the 
plaintiff  having  the  right  to  proceed  against 
the  two  funds  will  be  turned  upon  that  fund 
out  of  which  the  other  plaintiff  h»8  no  right 
to  recovery." 

1.  The  com,  having  been  seized  by  the 
officer  under  the  common-law  execution,  was 
In  jndlclal  custody,  and  therefore  was  not 
subject  to  levy  by  virtue  of  the  distress  war- 
rant Fulghum  V.  Williams,  114  Ga.  643,  40 
8.  E.  695,  7  L.  B.  A.  (N.  S.)  1055,  88  Am. 
St  Rep.  48,  and  cases  cited.  Ordinarily  the 
levy  of  a  distress  warrant  is  the  apt  and 
effectual  means  of  asserting  the  landlord's 
Uen  for  rent;  but  in  cases  such  as  this,  where 
a  levy  is  not  allowable,  the  Hen  may  never- 
theless follow  the  fund.  "Where  money  Is 
In  tile  hands  of  an  officer,  he  may  pay  It  over 
to  the  plaintiff  by  whose  process  it  was  rais- 
ed, imless  other  claimants  dei)08lt  their  lien 
with  him.  Notice  to  retain,  unaccompanied 
by  a  lien,  is  insufficient.  Money  raised  by 
legal  process  not  being  subject  to  levy  and 
tale,  the  court  In  making  distribution  pro- 
ceeds upon  equitable  principles.  All  parties 
Intervening  shall,  by  appropriate  pleading, 
set  forth  the  ground  of  their  claim  to  the 
fund  All  persons  interested,  who  are  noti- 
fied in  writing  by  the  sheriff  or  movant  of 
the  pendency  of  the  rule,  will  be  bound  by  the 
JTidgment  of  distribution."  Civ.  Code  1895, 
I  4T76;  Hopkins  T.  Pedrick,  75  Ga.  706;  Na- 


tional Bank  v.  Exchange  Bank,  110  Ga.  693. 
36  S.  E.  265  (2). 

2.  Upon  a  rule  to  distribute  money  the 
equitable  doctrine  of  the  marshaling  of  as- 
sets and  securities  Is  applicable.  This  rule, 
established  upon  ancient  authority  In  courts 
of  equity,  has  express  recognition  in  several 
sections  of  our  Code,  notably  sections  2691, 
4002,  and  4012.  "The  general  rule  Is  that  if 
one  creditor,  by  virtue  of  a  lien  or  interest, 
can  resort  to  two  funds,  and  another  to  one 
of  them  only,  the  former  must  seek  satisfac- 
tion out  of  that  fund  which  the  latter  cannot 
touch."  Pom.  Bq.  Jur.  (  1414.  But  this  re- 
lief will  not  be  given  if  It  will  prejudice  the 
rights  of  third  persons.  Ga.  Chem.  Works 
V.  Cartledge,  77  Ga.  647,  4  Am.  St  Rep.  96; 
Green  v.  Ingram,  16  6a.  164;  Bebn  v. 
Toung,  21  Ga.  207  (3);  Cralgmiles  v.  Gam- 
ble, 85  Ga.  439,  11  &  B.  838.  "The  doctrine 
of  marshaling  will  not  be  applied  so  as  to 
work  an  injustice  to  the  debtor.  Conse- 
quently It  Is  generally  held  that  It  cannot 
be  Invoked  to  compel  a  creditor  to  resort  to 
a  homestead  In  the  first  instance.  The  ob- 
ject of  the  exemption  is  to  protect  the  debtor 
and  his  family.  If  a  creditor  without  a  lien 
were  allowed  to  compel  its  application  upon 
a  prior  claim,  the  right  might  be  practically 
valueless."  Pom.  Eq.  Jur.  {  869.  The  eq- 
uity of  the  beneficiaries  of  a  homestead  Is, 
under  our  Constitution  and  laws,  superior  to 
that  of  a  creditor  by  ordinary  judgment, 
where  the  right  of  homestead  has  not  been 
waived,  or  the  homestead  estate  is  not  other- 
wise subject  to  the  debt  upon  which  such 
judgment  is  founded. 

Judgment  affirmed 


PRINCE.    Sheriir,  v.   WALKER.     (No.  121.) 

(Court  of  Appeals  of  Georgia.     Feb.  21,  1907.) 

Shsbhtb  —  Levy  —  Failube  to  Seu/— Rttue— 
AnswEB. 

Where  the  sheriff  has  levied  a  commoD-law 
fl.  fa.  upon  a  crop  in  the  field,  but  neglects  to 
sell  the  same,  and  is  ruled  by  the  plaintifE  in  fi. 
fa.  for  his  failure  to  make  the  money,  it  is  not 
sufficient  answer  that  subsequently  to  the  levy 
the  landlord  of  the  owner  of  the  crop  carried 
the  crop  away  and  appropriated  it  to  the  pay- 
ment of  a  lien  due  him,  superior  to  that  of  the 
plaintiff  in  fi.  fa. ;  but,  so  far  as  the  answer 
to  such  a  rule  denies  that  the  crop  was  of  the 
value  alleged  by  the  plaintiff  in  fi.  fa..  It  is  good, 
and  should  not  be  stricken. 

(Syllabus  by  the  Ooort.) 

Error  from  City  Court  of  Dublin;  Bnrch. 
Judge. 

Rule  by  one  Walker  against  one  Prince, 
sheriff,  alleging  that  by  failure  to  sell 
certain  crops  after  levy  on  same  he  had 
been  damaged  to  the  amount  of  the  debt. 
Rule  absolute,  and  plaintiff  brings  error. 
Reversed. 

W.  C.  Davis,  for  plaintiff  In  error.  Ira 
S.  Chappell,  for  defendant  in  error. 
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POWELL,  J:  Prince,  as  sberlff  of  tbe 
city  court  of  Dublin,  levied  a  common-law 
fl.  fa.  in  favor  of  Walker  upon  certain  crops 
of  the  defendant  in  fi.  fa.  Subsequently,  up- 
on the  sherlfTs  neglecting  to  sell  tbe  property. 
Walker  brought  rule,  alleging  that  tbe  crops 
levied  on  were  amply  suflScient  to  pay  the  fl.  fa. 
in  full,  and  that  by  tbe  sberUTs  failure  to 
proceed  with  the  levy  he  had  been  damaged 
In  the  amount  of  his  debt.  Tbe  sheriff  an- 
swered, admitting  the  levy,  but  denying  that 
tbe  crops  levied  on  were  suflSclent  to  have 
paid  tbe  fl.  fa.,  and  setting  up  additionally 
that  after  tbe  levy  tbe  crops  were  removed 
from  tbe  field  by  tbe  landlord  of  the  de- 
fendant in  fi.  fa.  and  appropriated  to  pay 
tbe  rent  due  the  landlord  for  tbe  use  of  tbe 
land  on  which  tbe  crops  were  raised,  that 
It  took  all  of  said  crops  so  levied  on  to  pay 
tbe  lien  for  rent,  and  that  tbe  landlord's  lien 
was  superior  to  plaintiff's  fi.  fa.  Tbe  court 
struck  the  entire  answer  as  being  wholly  In- 
aufflcient  in  law,  and  gave  rule  absolute  for 
the  amount  of  plaintiff's  fl.  fa.  Tbe  sheriff 
excepts. 

So  far  as  the  answer  of  the  sheriff  denied 
that  the  crops  were  sufficient  to  pay  the  fl. 
fa.,  It  presented  a  good  defense.  "Two  things 
are  necessary  to  fix  tbe  sheriffs  liability  by 
rule — contempt  of  court  in  not  executing  ita 
process,  and  Injury  to  the  plaintiff."  Wheel- 
er V.  Thomas,  57  Ga.  163.  See,  also,  Wilkin 
V.  Am.  Freehold  Mortgage  Co.,- 106  Oa.  182, 
32  S.  E.  135.  It  seems  plain,  therefore,  that 
this  portion  of  the  answer  sbonld  not  have 
been  stricken. 

There  Is  more  difficulty  as  to  tbe  other 
excuse  set  up  by  tbe  sheriff  for  not  making 
the  money — that  after  tbe  levy  tbe  landlord 
took  the  crops  and  applied  them  to  bis  super- 
ior lien.  Tbe  sheriff  contends  that  by  show- 
ing this  fact  he  demonstrates  that  no  Injury 
has  resulted  to  tbe  plaintiff  In  fl.  fa.;  and  we 
must  confess  that  the  proposition  strikes  us 
with  considerable  force.  However,  after  an 
examination  of  tbe  authorities,  we  have  con- 
cluded that  this  does  not  present  any  suffi- 
cient answer.  The  levying  officer  may  show 
outstanding  title  In  a  third  person  to  escape 
liability  for  not  selling  property  levied  on; 
but  tbe  landlord  has  no  title.  His  only  rem- 
edy by  which  be  could  protect  his  lien  after 
tbe  levy  by  tbe  sheriff  was  to  sue  out  a  dis- 
tress warrant  and  to  place  it  In  the  hands 
of  the  sberlff  for  the  purpose  of  claiming  the 
proceeds  upon  rule  to  distribute.  Mulberin 
V.  Porter,  1  Ga.  App.  153,  58  S.  E.  60.  Upon 
such  a  rule  the  plaintiff  in  fi.  fa.  could  have 
contested  with  tbe  landlord  upon  equitable 
principles,  and  probably  upon  more  favor- 
able terms  than  be  could  have  resisted  the 
defense  set  up  by  the  sberlff  under  tbe  land- 
lord's rights;  since  in  tbe  latter  case  the 
matter  has  been  so  brought  about  that  the 
sheriff  and  the  landlord,  whose  Interests 
would  naturally  be  in  line  with  those  of 
the  sheriff,  are  probably  enabled  to  claim  a 
monopoly   upon  the  direct  proof  as  to  tbe 


value  of  the  crops.  Justice  Samuel  Lump- 
kin, In  Duncan  v.  Clark,  96  Oa.  266,  22  S. 
E.  928,  in  discussing  tbe  reasons  why  It  la 
necessary  for  the  landlord  to  foreclose  in 
order  to  assert  bis  Iloi,  adverts  to  this  ques- 
tion as  follows:  "It  covered  the  entire  crop 
of  tbe  tenant,  and  It  is  obvious  that  in  such 
a  case  the  landlord  and  tenant,  by  collusion 
between  themselves,  could  easily  defraud 
judgment  creditors  of  the  latter,  if  he  were 
allowed,  by  merely  delivering  tbe  crops,  or 
a  portion  thereof,  to  the  landlord,  to  vest  In 
him  a  title  which  would  be  superior  to  tbe 
Hen  of  existing  judgments  against  tbe  ten- 
ant Tbe  tenant,  by  delivering  to  tbe  land- 
lord more  than  enough  of  tbe  crops  to  satisfy 
the  landlord's  lien,  could,  with  tbe  latter's 
connivance,  cover  up  property  really  subject 
to  judgments  held  by  other  creditors.  Hence, 
In  such  cases,  as  was  suggested  In  Stalllnga 
V.  Harrold,  Johnson  &  Co.,  60  Ga.  478,  the 
necessity  that  tbe  property  be  legally  admin- 
istered and  the  proceeds  paid  out  according 
to  due  priority,  thus  giving  to  all  persons 
interested  tbe  assurance  of  obtaining  tbelr 
exact  rights."  If  tbe  sheriff  had  maintained 
his  levy,  tbe  landlord  might  have  found  other 
means  of  obtaining  tbe  sum  due  him.  We 
therefore  hold  that  the  portion  of  tbe  an- 
swer relating  to  tbe  seizure  of  tbe  crops  by 
tbe  landlord  and  tbe  appropriation  of  them 
to  the  rent  lien  was  properly  stricken. 

Tbe  sheriff's  remediy  in  tbe  matter  is  to 
sue  the  landlord  for  the  violation  of  tbe  levy. 
To  such  a  suit  tbe  landlord  would  not  be- 
permitted  to  set  up  as  a  defense  bis  wrong- 
ful seizure  of  the  property  from  the  sherifFs 
possession.  Tbe  sherlfTs  title  acquired  by  the 
levy  is  superior  to  the  landlord's  unfore- 
closed  rent  claim.  Let  there  be  a  new  triaU 
solely  on  tbe  ground  indicated  in  the  head- 
note. 

Judgment  reversed. 


DAVIS  V.  JOINER.     (No.  48.) 

BURDEN   V.    MUTUAL   FERTILIZER   CO. 

(No.  49.) 
(Court  of  Appeals  of  Georgia.     Jan.  29,  1907.) 

1.  Wbit  of  EIbbob  —  Biu,  OF  EzcEPnoKa  — 
SurFiciKNCY— Statutory  Pbovisions. 

A  bill  of  exceptions  which  recites  that  a 
motion  to  dismiss  a  certiorari  was  made  apon 
various  grounds,  and  that  the  motion  to  dismisa 
wag  sustained  on  all  the  said  grounds  (said 
grounds  being  specifically  set  out  in  the  bill 
of  exceptions),  "to  each  and  all  of  which  rulings 
the  plaintiff  excepted,  now  excepts,  and  assigns 
tbe  same  as  error,"  specifies  "plainly  tbe  deci- 
sion complained  of  and  the  alleged  error,"  and 
"specifically  sets  forth  the  errors  alleged  to  have 
been  committed."  within  the  meaning  of  Oif. 
Code   1895,   f§   5527,   5528. 

2.  Justices  of  the  Pback— Rbvikw— Ckbtio- 
BABi— Payment  of  Costs— Cebtificate. 

Section  4639,  Civ.  Code  1895,  requires, 
among  other  things,  that,  "Iwfore  any  writ  or 
certiorari  shall  issue,  the  party  applying  for  the 
same,  bis  agent  or  attorney,  *  *  *  shall 
•  »  *  produce  a  certificate  from  the  officer 
whose  decision  or  judgment  is-the  subject-matter 
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of  complaint  that  all  costs  which  nuLT  have  ac- 
tnied  on  the  trial  below  have  been  paid."  Where 
such  certificate  was  not  made  by  the  "officer 
whosf  derision  or  judgment  is  ti>e  subject-matter 
of  complaint,"  but  by  the  clerk  of  the  court, 
this  wai  not  a  compliance  with  the  positive 
rrtiuirementa  _  of  this  section  of  the  Code,  and 
amotion  to  dismiss  the  certiorari  on  this  ground, 
Ba(ie  in  the  superior  court,  was  properly  sustain- 
fJ.  Fuller  T.  Arnold.  ti4  Oa.  600  (3) ;  Osborn  v. 
Osbora,  70  Ga.  71tt ;  Cole  v.  Tburman,  45  S.  E. 
:>.  119  Ga.  5.">:  IHxon  v.  State,  49  S.  B. 
311.  121  Ga.  348;  Miller  t.  State,  55  S.  B. 
4i>.~>,  126  Ga.  558.  The  statute  on  this  point, 
being  free  from  ambiguity,  must  be  construed 
iitording  to  its  plain  terms.  Nowell  v.  Haire, 
41'  S.  E.  719,  116  Ga.  388.  For  the  reasons 
fti'fi  in  this  beadnote,  the  judgment  dismiss- 
ing ibe  certiorari  is  affirmed  in  both  cases. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Emannel  Comi- 
ty; Rawlings,  Judge. 

Two  actloDB — one  between  one  Davis  and 
one  Joiner,  and  the  other  between  one  Dur- 
den  and  the  Mutual  Fertilizer  Company. 
From  the  Judgments,  Davla  and  Durden 
bring  error.    Affirmed. 

Saffold  &  Ldirsen  and  Z.  D.  Harrison,  for 
plaintiffs  In  error.  Smith  &  Klrkland,  for 
defendants  In  error. 


HILL,  C.  J.    Judgments  affirmed. 


MOORE  T.  CENTRAL  OP  GEORGIA  RT. 

CO.     (No.  214.) 
(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

L   C  ABBIKSS— EZPULSIOR    Or    PASSBNOKB 

— ^Dakaoes. 

The  forcible  expulsion  of  a  passenger  from 
■  railway  train,  where  he  presents  the  conductor 
a  ticket  from  which  coupons  have  been  improp- 
erly detached  by  another  conductor  of  the  com- 
pany on  an  earlier  portion  of  the  passage,  is  a 
tort  by  breach  of  duty,  for  which  tne  passenger 
is  entitled  to  recover  any  damage  he  may  have 
sn.stHined,  as  determined  by  the  jury  from  the 
evidence;  and  it  is  error  to  award  a  nonsuit, 
where  the  plaintiff  has  proved  such  case,  as  laid 
in  the  petition. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f  1432.] 

2.  TbiaI/— NoHStm^-OpENiNO  Case. 

Whether  a  case  shall  be  opened  after  a  mo- 
tion to  nonanit  has  been  made  is  in  the  discre- 
tion of  the  trial  court ;  and,  where  (as  in  this 
case)  the  trial  judge  did  not  in  terms  refuse  to 
open  the  case  as  a  matter  of  discretion,  his  con- 
sent to  open  the  case  is  implied. 

rsd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |  165.] 

3.  E^vIn■llOB— Documents  ii»   Possession   or 
Advebse  Pabtt — Pbodttction. 

As  a  general  rule  (subject  to  exceptions  for 
privilege),  where  it  is  shown  that  a  paper  which 
would  be  evidence  material  to  the  issue  is  in  the 
court,  it  is  the  duty  of  the  judge  to  require  the 
production  of  such  documentary  evidence  in- 
stanter;  and  it  is  the  duty  of  the  court,  where 
the  alleged  holder  of  such  paper  is  there  pres- 
ent, to  grant  a  proper  request  for  an  investiga- 
tion to  determine  whether  such  paper  is  in  fact 
in  conrt,  and  whether  its  production  shall  be  re- 
qnired. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  154(^1567.1 


4.  Sauk. 

A  railroad  ticket  is  evidence  of  the  pur- 
chaser's right  to  ride  a  certain  distance.  When 
honestly  obtained  by  purchase  and  payment 
therefor,  it  is  the  property  of  the  purchaser.  It 
is  his  property  nntil  delivered  by  him  in  ex- 
change  for  transportation.  If  it  be  a  coupon 
ticket,  and  any  of  the  coupons  be  negligently, 
improperly,  or  wrongfully  detnchcd  by  the  ear- 
ner, the  purchaser  has,  none  the  less,  a  property 
right  in  such  detached  coupon,  for  purposes  of 
evidence. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  Reld, 
Judge. 

Action  by  one  Moore  against  the  Central 
of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

• 

Edgar  Latham,  for  plaintiff  In  error.  Dor- 
aey,  Brewster,  Howell  &  Heyman,  for  defend- 
ant in  error. 


RUSSELL,  J.  The  plaintiff  was  nonsuited, 
and  he  excepted.  He  objects  to  the  process 
of  legal  mechanics  by  which  his  case  was 
chopped  off.  As  this  mechanical  treatment 
can  only  be  applied  In  a  case  so  clear  as  to 
leave  It  beyond  question  that  the  plaintiff 
has  nothing  which  It  would  be  to  his  ad- 
vantage to  submit  to  the  jury,  and  as  the 
plaintiff  in  this  case  had  proved  the  allega- 
tions of  bis  petition,  the  question  before  us 
really  becomes  one  as  to  whether  the  plain- 
tiff selected  the  proper  form  of  action ;  that 
Is,  whether  he  should  have  sued,  as  he  did, 
because  he  was  ejected  from  the  train,  or 
whether  he  should  have  based  his  cause  of 
action  (if  be  has  any)  on  the  wrongful  tear- 
ing of  his  ticket.  We  think  the  plalntifTs 
case  Is  controlled  by  the  decision  In  Head 
V.  Ga.  Pacific  R.  Co.,  79  Ga.  368,  7  S.  B.  217, 
11  Am.  St  Rep.  434. 

Counsel  for  the  defendant  Insists  that 
the  plaintiff  did  not  present  a  complete  tick- 
et to  the  conductor;  that  what  be  did 
present  was  a  part  of  a  contract,  which 
was  absolutely  worthless  without  the  tick- 
et part  of  the  same  attached  thereto.  It 
is  a  further  contention  of  the  defendant  In 
error  that  In  the  Head  Case,  in  Morse  v. 
Southern  Ry.  Co.,  102  Ga.  302,  29  8.  B.  865, 
and  In  Southern  Ry.  Co.  ▼.  McEenzie,  102  Oa. 
313,  29  S.  B.  869,  and  other  similar  cases, 
the  plaintiff,  tn  each  case,  had  a  ticket  and 
made  an  effort  to  comply  fully  with  the  re- 
quirements of  the  railroad  company.  We  can 
see  no  real  difference  between  those  cases  and 
the  present  case.  In  the  Head  Case,  as  in 
this,  the  plaintiff  did  not  have  a  ticket,  In  the 
strict  sense  of  that  term.  It  lacked  valida- 
tion; and  this  lack  of  validation,  according 
to  one  of  the  express  stipulations  of  the  con- 
tract, voided  it,  so  far  as  return  passage  was- 
concemed.  In  this  case  the  plaintiff  had  a 
ticket;  but  the  coupon  was  detached,  with- 
out any  fault  on  hia  part  If  he  had  ob- 
jected to  the  conductor  detaching  the  return 
coupon  (Instead,  as  appears  frpQi  the  evi- 
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dence,  of  Ignorantly  and  passively  submit- 
ting), he  would  bave  been  powerless  to  pre- 
rent  the  detaching  of  the  coupon  and  Impo- 
tent to  restore  It  Aa  In  the  Head  Case,  he 
compiled  fully  with,  the  requirements  of  the 
railroad  company.  He  paid  for  his  ticket, 
presented  it  to  the  conductor,  and  had  the 
right  to  rely  upon  the  fact  that  the  company, 
which  had  sold  bim  the  ticket,  would  not 
destroy  It.  A  corporation  can  only  act 
through  its  agents ;  and  so  one  hand  of  this 
being  presented  him  the  tidcet  while  the 
other  hand  repudiated  and  destroyed  It.  The 
only  dlfterence  that  we  can  see  between  the 
Head  Case  and  the  present  case  Is  that  In 
the  Head  Case  the  conductor  was  bound,  at 
,bls  peril,  to  consider  proof  of  identity  of  per- 
son. The  present  case  relies  on  proof  of  iden- 
tity of  place  of  destination.  In  the  Head  Case 
the  conductor,  acting  in  behalf  of  the  com- 
pany, would  have  had  the  perfect  right  to 
eject  the  passenger  if  he  had  not  been  the  per- 
son mentioned  in  the  ticket  and  who  original- 
ly purchased  It;  but  the  company  having  sold 
the  ticket,  acted  at  Its  peril,  and  if  It  ejected 
the  purchaser,  whose  ticket,  through  no  fault 
of  his,  was  not  validated,  the  company  became 
liable.  In  the  present  case  the  plaintiff  had  a 
ticket,  or  a  portion  of  a  ticket,  which  he  ten- 
dered the  conductor,  which  showed  that  it 
was  valid,  except  that  It  did  not  designate  the 
place  of  destination.  The  company,  having 
sold  the  ticket,  is  presumed  to  know  the 
place  of  destination.  If  the  holder  of  the 
tirket  states  the  wrong  place  of  destination, 
the  company  has  the  right  to  eject  him,  after 
carrying  him  to  the  proper  place  of  destina- 
tion. But  It  acts  at  Its  peril  if  it  disregards 
its  own  contract  and  excludes  the  passenger 
short  of  the  point  where  it  has  agreed  to 
carry  him.  The  principle  underlying  tne 
decision  in  the  Head  Case  is  that  the  cor- 
poration Is  responsible  for  the  acts  of  its 
agents — not  of  one  only,  but  of  all  with 
whom  the  opposite  party  to  the  contract  is 
obliged  to  deal  until  the  contract  has  been 
fully  executed;  and  the  same  principle  Is 
controlling  in  this  case.  It  Is  not  a  question 
of  the  conductor's  hearing  evidence,  and  pass- 
ing upon  it,  as  to  whether  the  holder  of  an 
unvalidated  ticket  was  the  true  purchaser, 
or  whether  the  holder  of  a  contract  with  the 
return  coupon  detached  was  entitled  to  ride 
to  Hampton  or  to  Savannah,  Oa. :  but  in  both 
cases  the  identical  person  (artlflclal)  who 
sold  the  ticket  and  made  the  contract  must 
be  presumed  to  know  its  contents,  and  be 
held  to  carry  them  out.  We  think,  therefore, 
the  award  of  a  nonsuit  in  this  case  was 
erroneous. 

The  second  exception  is  taken  to  the  re- 
fusal of  the  court  to  allow  a  witness  to  be 
placed  upon  the  stand  for  the  purpose  of 
proving  that  the  coupon  which  had  been 
detached  was  in  his  possession  and  in  the 
court.  A9  a  general  rule,  where  it  la  shown 
that  a  paper  which  is  material  to  the  issue  is 


In  the  court,  it  is  the  duty  of  the  judge  to 
require  the  production  of  such  documentary 
evidence  instanter.     But  this   rule  is   sub- 
ject to  ezceptlona.    For  instance.  If  the  paper 
in  question  is  In  the  possession  of  counsel  for 
one  of  the  parties,  the  court  in  some  cases 
may  not  require  him  to  discover  It,  bat  may 
require  the  client  to  obtain  it  from  his  coun- 
sel and  disclose  it  to  the  court    On  the  other 
hand,  there  is  a  difTerence  dependent  on  the 
character  of  the  possession.    Where  a  paper 
which   has  been   surreptitiously  obtained  is 
not  material  to  the  cause  or  defense  of  one's 
client,  and  is  material  to  the  Interest  of  the 
opposite  party,  not  only  good  law,  but  good 
morals,    require    the    instant    production   of  i 
such  a  paper,  when  it  Is  shown  to  be  in  court  ' 
As  to  parties  other  than  counsel,  the  trial 
judge,  when  the  paper  \a  In  court,  and  there-  ' 
fore  within  his  power,  should,  if  its  contents 
be  competent  evidence,  require  Its  production  I 
forthwith.    We  are  unable  to  judge  from  the 
record  in  this  case  whether  the  witness,  Mr. 
Erwin,  waa  or  was  not  of  counsel.    However 
this  may  be,  we  think  it  was  the  diity  of  the 
court   to  grant  the  request  of  the  plaintiff 
for  an  investigation,  which  would  have  de- 
veloped whether  or  not  the  paper  was  in 
court   and  thus  within  the   power   of   the 
judge,  provided  Mr.  Erwin  was  not  of  coun- 
sel, or  even  If  he  were  of  counsel.    Tbe  de- 
tached coupon  was  the  property  of  the  plain- 
tiff, which  had  been  wrongfully  taken  from 
his  possession  by  the  defendant  and   con- 
tinuously wrongfully  withheld.    The  plaintiff 
paid  his  money  for  a  contract  of  carriage 
evidenced  by  the  retnm  coupon.    It  was  as 
much  evidence  of  his  right  to  ride  as  a  deed 
is  evidence  of  one's  right  to  possession  of  the 
land  therein  described.     For  that  reason,  re- 
gardless of  the  effect  of  this  evidence  on  tbe 
defendant's  case,   and  whether  the  witness 
offered  by  the  plaintiff  was  an  attorney  for 
the  defendant  or  not  'we  think  good  law. 
and  certainly   good   morals,   would  demand 
its  Instant  delivery  to  the  party  to  whom  it 
belonged.    The  railway  company,  through  its 
conductor,  forcibly  took  this  coupon  from  th« 
plaintiff.     It  should  not  be  allowed  to  keep 
it  through  any  other  of  its  agents.    Trustees 
of  Chester  County  v.   Blount,  70  Oa.   782; 
Morgan  v.  Taylor,  65  Qa.  223  (3). 
Judgment  reversed. 


FEWS  T.  STATE.     (Nos.  181,  182,  183.) 
(Court  of  Appeals  of  Georgia.    Jan.  81,  1807.) 

1.   COTJWrS  —  COITBT    OF   APPEAiS  —  CONSTmj- 

TiONAL  Question— Ckbtiftino  to  SuPBEin: 

COTTBT. 

Although  a  claim  or  a  defense  may  be  as- 
serted or  resisted  under  a  clause  of  the  Constitn- 
tion,  unless  a  construction  of  such  clause  of  the 
Constitution  is  involved,  this  court  is  not  re- 
quired to  certify  the  question  to  tbe  Supreme 
Court  Wiiere  the  meaning  of  the  langnaRe  used 
in  the  constitutional  provision  Is  unamblgucms 
and  undisputed,  or  woere  the  recognized  con- 
struction which  has  been  given  such  a  provision 
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is  DDChallenKed,  no  question  of  construction  is 
ioTolved.  No  such  question  is  presented  in  the 
mere  determination  of  wtiether  a  given  state  of 
frets  establishes  or  disestablishes  a  claim  or  a 
defense  asserted  or  resisted  under  an  unquestion- 
ed construction  of  a  constitutional  provision.  If 
the  particular  question  of  construction  sought  to 
be  raised  has  Seen  passed  upon  directly  by  the 
Supreme  Coort,  sncn  qaestion  will  not  be  certi- 
fied to  the  Sapreme  Oonrt  for  repetition  of  its 
former  decision. 
2.  Save— FoRMXR  GoRTionoN. 

The  finding  of  the  trial  court  against  the 
plea  of  former  conviction  was  not  unauthorized ; 
it  appearing  that,  while  both  indictments  were 
for  assault  with  intent  to  murder,  the  assaults 
were  separate,  were  upon  two  different  individ- 
uals, and  were  not  in  response  to  a  joint  attack 
of  the  persons  assaulted,  although  one  of  the 
assaults  immediately  followed  the  other. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol  14,  Criminal  Law,  g  382.] 

8.  HomciDE— AssauxT  with  Ihtent  to  Khj. 

—Instructions. 

The  charges  complained  of  were  not  errone- 
ous. The  law  against  shooting  at  another  was 
not  involved  in  the  case,  nor  was  the  law  as  to 
simple  assaults ;  hence  the  court  did  not  err  in 
refusing  to  charge  on  these  subjects.  Each  ver- 
dict was  folly  warranted  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
Felton,  Judge. 

One  FewB  was  convicted  of  assault  with 
Intoit  to  kill  on  two  indictments,  and  brings 
error.    Affirmed  on  each  bill  of  exceptions. 

John  K.  Cooper,  for  plaintiff  in  error.  Wil- 
liam Branson,  Sol.  Gen.,  tor  the  Stata 

POWELL,  J.  The  defendant  was  tried 
and  coDTlcted  of  the  offense  of  assault  with 
intoit  to  murder  in  each  of  two  cases.  In 
case  No.  183  the  felonious  assault  is  alleged 
to  have  been  committed  upon  W.  G.  Solomon, 
Jr.,  and  In  No.  181  upon  Charlie  Adams,  Jr. 
The  defendant  was  first  tried  and  convicted 
upon  the  charge  relating  to  Solomon  (case 
No.  183).  Upon  being  arraigned  upon  the  in- 
dictment relating  to  the  assault  upon  Adams, 
be  filed  a  plea  of  former  jeopardy,  alleging 
that  the  Indictment  In  this  case  charged  mm 
with  the  same  transaction  for  which  be  had 
been  convicted  In  the  case  relating  to  the  as- 
sault upon  Solomon.  By  consent  this  plea 
was  heard  by  the  trial  Judge,  who,  upon  hear- 
ing the  evidence,  found  against  the  plea. 
Exception  to  this  finding  of  the  court  was 
takea,  and  this  forms  the  basis  of  case  No. 
1S2  In  this  court  The  evidence  against  the 
accused  in  each  case  made  out  a  malicious, 
wanton,  and  unprovoked  case  of  assault  with 
intent  to  murder;  the  state's  testimony 
showing  that  Solomon,  Adams,  and  certain 
otha  young  men  were  guletly  walking  along, 
upon  the  "circle,"  or  "midway,"  at  the  State 
Fair  in  Macon,  when,  without  provocation  or 
warning,  the  defendant,  who  was  unknown 
to  them,  first  fired  two  shots,  one  of  which 
struck  Solomon,  and  then  turned  his  pistol 
upon  Adams,  who,  seeing  that  he  was  about 
to  be  shot,  ran  towards  defendant  and  grab- 
bed bold  of  him;  and,  while  Adams  was 
struggling  with  the  defendant,  the  defendant 
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managed  to  get  his  pistol  In  such  position 
that  he  fired  It,  striking  Adams  In  the  abdo- 
men. The  defendant's  statement,  which,  how- 
ever, was  abundantly  contradicted  by  other 
proof  In  the  case,  was  that  some  one  had  as- 
saulted him,  knocked  him  down,  and  was  on 
blm,  beating  him  and  kicking  him,  when 
he  shot  his  pistol  in  the  air,  thus  Inflicting 
the  wounds  upon  Solomon  and  Adams.  In 
each  of  the  separate  motions  for  new  trials. 
In  cases  No.  181  and  183,  the  defendant  com- 
plains of  a  charge  of  the  court  upon  the  effect 
of  the  evidence  of  good  character  introduced 
by  the  defendant,  and  as  to  the  manner  In 
which  the  contentions  of  the  state  are  set 
forth.  Since  these  charges  appear  to  us  to 
be  so  manifestly  without  error,  and  since  a 
decision  upon  them  would  not  be  to  announce 
any  new  principle  of  law,  we  deem  It  nnnec- 
essary  to  set  them  out  further.  In  case  No. 
183  (the  Solomon  caae)  exception  is  also  tak- 
en to  the  fact  that  the  court  refused  to 
charge  the  jury  upon  the  law  of  shooting  at 
another  and  upon  the  law  of  assault 

1.  In  case  No.  182,  relating  to  the  finding 
of  the  court  upon  the  plea  of  former  jeopai^ 
dy,  counsel  for  the  defendant  asks  us  to  cer- 
tify the  question  therein  to  the  Supreme 
Court  for  Instruction,  on  the  grounds  that  It 
involves  a  construction  of  the  clause  of  the 
Constitution  of  this  state,  which  providea 
that  "no  person  shall  be  put  In  Jeopardy  of 
life,  or  liberty,  more  than  once  for  the  same 
offense,  save  on  his  or  her  own  motion  for 
a  new  trial  after  conviction,  or  in  case  of 
mistrial."  Civ.  Code  1895,  (  5706.  The  con- 
stitutional amendm«jt  creating  this  court 
provides  that  "where,  in  a  case  pending  In 
the  Court  of  Appeals,  a  question  is  raised  as 
to  the  construction  of  a  provision  of  the  Con- 
stitution of  this  state  or  of  the  United  States, 
or  as  to  the  constitutionality  of  an  act  of  the 
General  Assembly  of  this  state,  and  a  deci- 
sion of  the  question  is  necessary  to  the  de- 
termination of  the  case,  the  Court  of  Appeals 
shall  so  certify  to  the  Supreme  Court,  and 
thereupon  a  transcript  of  the  record  shall  be 
transmitted  to  the  Supreme  Court,  which, 
after  having  afforded  to  the  parties  an  oppor- 
tunity to  be  heard  thereon,  shall  instruct  the 
Conrt  of  Appeals  on  the  question  so  certified, 
and  the  Court  of  Appeals  shall  be  bound  by 
the  Instruction  so  given."  Acts  1906,  p.  26. 
It  will  be  seen  from  the  above  that,  since  the 
question  presented  In  this  case  does  not  In- 
volve the  constitutionality  of  an  act  of  the 
General  Assembly,  It  must  appear  that  It 
raises  a  question  as  to  the  construction  of  a 
provision  of  the  Constitution,  before  this 
court  is  required  to  certify  it  to  the  Supreme 
0)urt  A  case  that  Involves  merely  the  ap- 
plicability of  a  concededly  unambiguous  clause 
of  the  Constitution  to  a  given  state  of  facts 
raises  no  question  of  construction.  Likewise, 
where  a  clause  In  the  Constitution  has  been 
construed  by  the  Supreme  Ckrurt  as  having  a 
certain  meaning  and  Intendment,  and  such 
fixed  Judicial  construction  Is  michallenged. 
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there  Is  still  no  question  raised  as  to  tlie  con- 
stmctlon  of  a  clause  of  the  Constitution. 
The  excerpt  from  the  constitutional  amend- 
ment creating  this  court,  quoted  above.  Is  al- 
so to  be  construed  In  pari  materia  with  an- 
other provision  In  the  same  law  that  "the 
decisions  of  the  Supreme  Court  shall  bind 
the  Court  of  Appeals  as  precedents."  There- 
fore, if  the  identical  question  of  construction 
has  been  before  the  Supreme  Court,  and  that 
court  has  Judicially  given  a  construction  to 
the  clatfse  in  question,  it  is  unnecessary  to 
certify  and  to  continue  to  certify  such  a  ques- 
tion to  the  Supreme  Court  every  time  a  party 
may  seek  to  raise  It.  In  this  case  the  able 
and  earnest  counsel  for  the  defendant  raises 
no  question  as  to  the  construction  of  the 
clause  of  the  Constitution  under  which  he 
attempted  to  assert  his  defense,  he  merely 
contends  that  under  the  well-known,  well- 
recognized,  and  unquestioned  construction  of 
that  fundamental  law  his  defense  was  good. 
In  his  argument  in  this  court  he  contended 
that  under  the  recognized  construction  of 
that  provision  of  the  Constitution  the  "same- 
transaction  test"  should  be  applied  to  his 
plea  of  former  Jeopardy;  and  counsel  for 
the  state  agreed  with  him.  The  trial  court 
heard  evidence  for  the  express  purpose  of  de- 
termining whether  the  ttonsaction  for  which 
the  defendant  had  been  convicted  already 
was  the  same  transaction  for  which  he  was 
about  to  be  put  on  trial  In  the  second  case. 
The  finding  of  the  court,  that  the  transac- 
tions were  not  the  same,  in  no  sense  Involved 
any  construction  of  tlie  constitutional  provi- 
sion ;  and  by  determining,  as  we  now  do, 
that  the  trial  court  committed  no  error  in 
that  finding,  we  have  not  decided  any  consti- 
tutional question. 

2.  The  defendant  shot  two  separate  and 
distinct  men.  The  assault  upon  each  of  them 
was  separate.  They  had  made  no  Joint  at- 
tack upon  him.  The  intent  to  kill  was  di- 
rected against  them  Individually.  The  fact 
that  the  Interval  between  the  two  shoot- 
ings was  slight  does  not  make  the  transac- 
tions Identical.  Therefore  there  was  no  law- 
ful reason  why  he  should  not  be  tried  and 
convicted  In  both  cases.  Crocker  v.  State, 
47  Ga.  5C8. 

3.  The  only  other  assignment  of  error  not 
already  disiwsed  of  is  that  tlie  court  erred  In 
not  obnrjjing  the  Jury,  in  the  case  relating  to 
the  assault  uiwn  Solomon,  the  law  of  shoot- 
ing at  another  and  the  law  of  simple  assault, 
t'nder  the  eviden<'e  In  the  case  these  offenses 
were  not  involved. 

■Tndgment  aflirmed  on  each  bill  of  excep- 
tions. 


HAMMOCK  V.  STATE.     (No.  157.) 

(Court  of  Appeals  of  Georgia.     Feb.  4,  1907.) 

1.  Criminal  Law— Appeal  —  Qdestions  Re- 
viewable. 

No  question  ns  to  the  constniction  of  a  pro- 
vision of  the  Constitution  is  necessary  to  the  de- 
termination of  this  case. 


2.  Saus— BvTDEKOK  Urlawttjixt  Eztobtkd. 
When  by  an  unlawful  search  apd  seiKure, 
under  an  illegal  arrest,  a  person  is  compelled  by 
an  officer  of  the  law  to  furnish  incriminating 
evidence  against  himself,  such  evidence  is  not 
admissible  against  him  in  a  criminal  prosecution. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  t  874.]  I 

(Syliaboa  by  the  Court) 

Error  from  City  Court  of  Macon;  Hod- 
ges, Judge.  ' 

One  Hammock  was  convicted  of  carrying  i 

a  concealed  weapon,  and  brings  error.     Re-  I 

versed.  I 

Charles  H.  Hall,  Jr.,  for  plaintiff  in  error,     i 
William  Brunaon,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  The  defendant  was  tried 
and  convicted  upon  an  accusation  charging 
him  with  the  offense  of  carrying  a  concealed 
pistol.  The  only  testimony  offered  in  the 
case  was  that  of  the  prosecutor,  as  follows: 
"I  am  a  deputy  sheriff  of  this  county.  Up- 
on Information  I  arrested  the  defendant.  I 
bad  no  warrant  for  blm.  After  I  arrest- 
ed Urn  I  searched  blm,  and  found  a  pis- 
tol In  his  right  hip  pocket  The  pistol 
was  concealed.  The  defendant  was  doing 
nothing  at  the  time  I  arrested  him.  I 
took  the  pistol  from  his  pocket  myself.  I 
had  not  seen  the  defendant'  commit  any 
crime.  The  defendant  wore  a  coat  which  cov- 
ered pocket  in  which  pistol  was  found.  I 
arrested  him  In  Dan  O'Connell's  bar,  in  Bibb 
county,  Macon,  Ga.  This  was  on  September 
8,  1906."  To  the  introduction  of  this  evi- 
dence the  defendant  objected  on  the'  follow- 
ing grounds:  "Because  the  evidence  of  the 
said  witness  Jones  was  acquired  by  the  un- 
lawful and  illegal  arrest  of  the  defendant 
by  the  witness  Jones,  such  unlawful  and  il- 
legal arrest  of  the  defendant  being  forcible, 
being  without  the  consent  and  against  tbe 
win  of  defendant;  that  by  means  of  sncb 
unlawful  and  illegal  arrest  of  defendant,  be. 
the  defendant,  was  by  said  witness  Jones 
compelled  to  furnish  the  incriminating  evi- 
dence against  himself,  in  violation  of  tbe 
Constitution  and  laws  of  this  state,  whicb 
provide  that  no  person  shall  be  compelled 
to  give  testimony  tending  in  any  manner  to 
criminate  himself."  The  court  overruled  tbe 
objection,  and  the  defendant  brings  up  tne 
ruling  for  review. 

1.  In  his  argument  in  this  court  defend- 
ant's counsel  asked  us  to  certify  to  the  Su- 
preme Court  tbe  question  made  by  him  as  to 
the  admissibility  of  tbe  testimony  complained 
of.  Since  the  ruling  made  by  this  court  in  tbe 
case  of  Fews  v.  State.  1  Ga.  App.  122.  58  S. 
E.  04.  seeni-s  to  cover  this  jmlnt.  we  deem 
further  discussion  of  it  unnecessary. 

2.  Under  the  Constitution  persons  are  pro- 
tected against  unlawful  searches  and  sei- 
zures, and  also  against  being  compelled  to 
give  testimony  tending  in  any  manner  to  in- 
criminate themselves.  A  violation  of  the 
former  right  does  not  nepepsariiy  render  evi- 
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denee.  Incidentally  disclosed  thereby,  Inad- 
missible. A  violation  of  the  latter  right  doea. 
When  the  act  In  question  is  a  concurrent 
violation  of  both  rights,  the  person  is  none 
the  leas  to  he  protected.  By  an  application  of 
this  test  the  decisions  by  the  Supreme  Court 
In  the  cases  of  Franklin  t.  State,  68  Oa.  86, 
47  Am.  R^.  748  (3),  Woolfolk  v.  State,  81 
Ga.  562,  8  8.  E.  724  (6),  Williams  T.  State, 
100  Ga.  611,  28  8.  B.  624,  89  L.  R.  A.  269, 
Docier  t.  State,  107  Oa.  708.  33  8.  B.  418, 
Springer  y.  State,  121  Ga.  165,  48  S.  B.  907, 
«nd  Duren  v.  City,  125  Ga.  1,  63  8.  B.  814, 
may  l)e  dlstlngnlshed  from  and  reconciled 
with  the  decisions  in  the  cases  of  Day  t. 
State.  68  Ga.  667,  Blackwell  t.  State,  67 
6a.  76,  44  Am.  Rep.  717.  Rusher  t.  State, 
94  Ga.  383,  21  S.  B.  693,  47  Am.  St  Rep. 
175.  and  Brans  v.  State,  106  Ga.  619,  32 
8.  E.  659,  71  Am.  St  Rep.  276.  These  de- 
cisions are  not  in  absolute  harmony,  If  we  re- 
gard all  that  is  said  by  way  of  argument 
and  obiter,  but  are  not  Irreconcilable  when 
only  the  points  actually  decided  are  con- 
sidered. If  we  were  untrammeled  by  some 
of  these  decisions,  our  own  views  of  the  sa- 
cred diaracter  of  these  constitutional  rights 
of  the  private  citizen  might  induce  us  to 
extend  the  rule  further  than  we  do.  After 
giving  recognition  to  the  limitations  Imposed 
by  the  precedents,  we  hold  that,  when  a  per- 
son Is  subjected  to  an  illegal  arrest  accom- 
panied by  an  unlawful  search  of  his  person, 
whereby  be  is  Involuntarily  compelled  to  dls- 
close  evidence  of  a  crime  which.  In  the  ab- 
sence of  his  volition  being  destroyed,  he 
would  not  otherwise  have  disclosed,  the  evi- 
dence so  obtEiined  shall  not  he  received 
against  him  on  a  prosecution  for  the  crime. 
Nothing  In  this  ruling  conflicts  with  the  de- 
dslons  cited  above.  In  Franklin  v.  State, 
Dozier  t.  State,  and  Springer  v.  State,  the 
evidence  was  disclosed  by  a  lawful  search 
pending  lawful  arrest  In  Duren  ▼.  City,  no 
arrest  was  made  and  no  evidence  was  ob- 
tained from  the  accused,  nor  from  what  was 
on  his  i>er8on.  In  Williams  v.  State  the  ob- 
jection was  not  made  to  the  tesetimony  on 
the  ground  that  the  defendant  had  been 
compelled  to  furnish  testimony  tending  to 
incriminate  herself,  but  merely  on  the  ground 
that  the  search  and  seizure,  by  which  the 
testimony  was  disclosed,  was  unlawful,  and 
the  decision  of  the  court  was  upon  this  point 
alone. 

That  the  evidence  offered  In  this  case  was 
obtained  by  an  officer  of  the  law  as  a  result 
of  an  unwarranted  act  of  violence  committed 
by  such  ot&cer  upon  the  person  of  the  ac- 
cused, who  was  not  under  lawful  arrest,  is 
too  plain  to  admit  of  question.  The  crime 
conmiitted  by  the  officer  was  far  more  serious 
than  that  committed  by  the  accused.  The 
law  recognizes  no  otfSet  of  crimes  in  such  cas- 
es, but  it  does  recognize  that  there  is  a  public 
policy  which  would  rather  see  the  guilty  go 
mponlshed  than  liave  the  gollt  of  the  accused 


established  by  violently  and  unlawfully  com- 
pelling him  to  furnish  evidence  against  him- 
self. To  say,  in  a  case  such  as  this,  that 
the  officer  furnishes  the  testimony,  and  that 
the  defendant,  therefore,  has  not  been  com- 
pelled to  give  evidence  tending  to  incriminate 
himself,  can  be  justified  only  by  skimming  the 
surface  and  neglecting  to  consider  the  pene- 
tralia of  the  transaction.  Boyd  v.  United 
States,  116  U.  S.  616,  6  Sup.  Ct  524,  29  L. 
Ed.  746.  Although  the  remarks  of  Chief  Jus- 
tice Bleckley  in  Rusher  v.  State  may  have 
been  obiter,  they  are  too  good  to  be  untrue. 
He  says  (94  Ga.  366,  21  S.  B.  594,  47  Am.  St 
Rep.  175):  "The  law  ought  to  hold  out  no 
encouragement  to  violent  and  lawless  men  to 
commit  crime  for  the  sake  of  detecting  a 
previous  crime  and  bringing  the  offender  to 
punishment  The  law  should  never  suffer 
itself  to  become  an  enemy  or  antagonist  to 
Its  own  reign.  The  mnltlplicatlon  of  crimes 
as  a  remedy  for  crime  would  be  a  very  ab- 
surd and  disastrous  public  policy,  and  we 
think  courts  should  not  lend  themselves  to 
the  advancement  of  apy  such  policy,  unless 
they  are  compelled  to  do  so  by  statute  or 
some  authority  equally  obligatory."  The 
statement  In  the  first  headnote  In  that  case, 
"The  well-established  rule  that  independ- 
ent facts  discovered  in  consequence  of  a 
constrained  confession  made  by  a  prisoner 
are  admissible  in  evidence  against  him  is  of 
force  in  this  state,  unless  It  appears  that 
criminal  violence  was  used  In  procuring  the 
confession  or  making  the  discovery,"  coin- 
ddes  very  closely  with  what  we  are  here 
ruling. 
Judgment  reversed. 


SOUTHERN  EXPRESS  CO.  v.  STATE. 

(No.  160.) 

(Court  of  Appeals  of  Georgia.     May  3,  1907.) 

1.  CoBPOBATioNS— liiABiLrrr  fob  Violatioii 
or  Penai.  Laws. 

The  responsibility  of  corporations  for  viola- 
tion of  penal  laws,  though  developed  by  gradual 
evolution,  is  well-settleo  and  necessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  {  2138.] 

2.  Same. 

A  corporation  can  be  guilty  of  the  offense  of 
furnishing  liqaors  to  a  minor,  if  such  liquors 
be  delivered  to  a  minor  by  the  agent  of  the  cor- 
poration in  the  course  of  its  business,  or  if  such 
agent  knowingly  permits  such  delivery  by  an- 
other. 

3.  Intoxicating    Liquobs— Indictmbnt— Va- 

BIANCE. 

Proof  of  sa]^  to  one  minor  will  sustain  a 
conviction  under  an  indictment  charging  that 
the  defendant  sold  and  furnished  to  three.  The 
word  "furnish,"  as  used  in  Pen.  Code  1895,  i 
444,  has  the  same  meaning  as  tlie  word  "deliv- 
er." 

fB!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  S  274.] 

4.  Sauk. 

Where  an  indictment  charges  the  accused 
with  selling  or  furnishing  three  or  more  kinds 
of  liquors,  the  evidence  u  sufficient  to  support 
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a  conyiction  if  it  shows  the  sale  or  furnishing  of 
any  one  of  the  liquors  charged.  "The  indict- 
ment may  allege,  in  a  single  count,  that  the  de- 
fendant did  as  many  of  the  forbidden  things  aa 
the  pleader  chooses,  employing  the  conjunction 
'and,^  where  the  statute  has  'or,'  and  it  will  not 
be  double,  and  it  will  be  established  at  the  trial 
by  proof  of  any  one  of  them."  1  Blsh.  New  Cr. 
Proc.  §  43a 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die. 
vol.  29,  Intoxicating  Liquors,  {  271.] 

6.  CBiMinAL  Law— Trial— INSTBUOTIONS— As- 
sumption or  Pacts. 

To  assume  in  a  criminal  case  that  the  testi- 
mony for  the  state  is  the  truth,  though  such  te»- 
tmaony  be  not  contradicted  by  evidence  for  the 
defendant,  and  to  charge  the  Jury  that  such  tes- 
timony is  the  truth  and  that  there  is  no  conten- 
tion to  the  contrary,  is  violative  of  section  4334 
of  the  Civil  Code  of  1895,  and  demand  a  new 
trial.  The  plea  of  not  guiltv,  filed  by  the  de- 
fendant, is  a  contention  on  his  part  as  to  every 
material  and  essential  fact  necessary  to  estab- 
lish his  gaUt,  and  implies  a  denial  of  every  such 
fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  TUt, 
vol.  14,  Criminal  Law,  (  ifM.]  * 

6.  Intoxicating  Liquobs— PBosEotrrioH— Ev- 

IDKNCB— SdTFICMNOT. 

A  conviction  of  a  corporation  for  violation 
of  section  444  of  the  Penal  Code  of  1895  cannot 
be  sustained,  where  the  evidence  fails  to  show 
that  the  delivery  of  the  liquors  was  made  by  an 
•gent  of  the  company,  unless  it  appears  tliat 
such  agent  knowingly  permitted  such  unlawful 
tnmlshing ;  and  a  verdict,  unsupported  by  proof 
of  either  of  these  facts,  is,  for  lack  of  evidence, 
contrary  to  law. 
(Syllabus  by  the  Court) 

Error  from  Superior  Ooort,  Ctordon  Coun- 
ty; Pite,  Judge. 

The  Southern  Express  Company  was  con- 
victed of  furnishing  Uquor  to  a  minor,  and 
It  brings  error.    Reversed. 

P.  G.  Du  Blgnon,  McDanlel,  Alston  ft 
Black,  and  G.  A.  Coffee,  for  plaintlft  In  error. 
Sam.  P.  Maddox,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  Tbe  Southern  Express  Com- 
pany was  presented  for  the  oflFense  of  fur- 
nishing spirituous,  malt,  and  Intoxicating  liq- 
uors to  three  certain  minors,  named  in  the 
presentment  The  express  company  is  a  cor- 
poration under  the  laws  of  Gieorgla,  and 
was  presented  as  a  corporation.  Before  ar- 
raignment the  company  demurred  to  the  pre- 
sentment, on  the  ground  that  the  charge  is 
set  out  in  such  a  way  as-to  word  the  same  in 
the  alternative.  In  that  the  charge  4s  that  the 
defendant  did  sell,  give,  and  furnish  to  Wof- 
ford  Cox,  Cleveland  WofTord,  and  Charlie 
Gresham,  minors,  spirituous,  malt,  and  in- 
toxicating liquors.  It  also  demurred  because 
the  description  of  the  liquor  is  not  sufficient- 
ly definite  to  put  the  defendant  on  notice  of 
the  kind  of  liquor  which  the' state  expects  to 
prove  was  given,  sold,  or  furnished  by  the 
defendant  It  also  demurred  upon  tbe  ground 
that  the  defendant,  as  a  corporation,  cannot 
be  indicted  under  section  444  of  the  Penal 
Code  of  1895,  and,  further  because  there  was 
no  statement  In  the  presentment  as  to  where 
the  defendant  was  Incorporated.  This  de- 
murrer was  overruled,  and  exceptions  pend- 


ente  lite   were  properly   allowed,   and  are 
presented  In  the  bill  of  exceptions. 

The  evidence  developed  the  following  state 
of  facts:  One  of  the  three  minors.  In  behalf 
of  all  of  them,  ordered  some  whisky  from  a 
liquor  dealer  in  Chattanooga,  Tenn.  It  came 
by  express,  consigned  to  Wofford  Cox,  one 
of  the  three.  Cleve  Wofford  paid  the  ex- 
press charges  and  Wofford  Cox  received  It 
The  three  minors  were  each  about  18  years 
of  age.  These  minors,  after  Its  delivery, 
took  tbe  whisky  to  a  pine  thicket,  "opened 
It  up,"  and  drank  it  Each  of  them  testified 
that  the  fluid  was  com  whisky.  This  whisky 
was  not  ordered  at  or  from  the  express  office 
in  Calhoun.  It  was  ordered  at  Ballew's,  in 
Calhoun,  Ga.  The  whisky  was  delivered  by 
a  boy,  whom  the  testimony  showed  to  be 
from  12  to  15  years  old,  and  who  was  refer- 
red to  by  the  witnesses  as  "George  Gardner's 
little  boy."  It  was  uncontradicted  that  be 
was  not  employed  by  the  defendant  He 
was  employed  by  the  Western  Union  Tele- 
graph Company,  which  bad  an  office  In  the 
same  place  as  the  express  company.  The 
agent  for  the  Western  Union  Telegraph  Com- 
pany was  also  agent  for  the  Western  &  At- 
lantic Railroad  Company  and  for  the  South- 
em  Express  Company.  Tliere  Is  conflict  In 
the  evidence  as  to  whether  the  agent,  Mr. 
Parrott,  was  in  the  office  at  the  time  of  the 
delivery.  Some  witnesses  testified  that  they 
did  not  know  whether  he  was  present,  and 
others,  including  Parrott  himself,  swore  posi- 
tively that  he  was  not  present;  but  the  only 
witness  who  testified  that  Parrott  the  agent 
of  the  express  company,  was  present,  also 
testified  that  he  (Parrott),  so  far  as  the  wit- 
ness knew,  had  no  knowledge  of  the  delivery 
of  the  whlslcy.  Tills  witness  (Cleveland 
Woerord)  testified:  "I  seen  Mr.  Parrott  In 
there  then.  I  am  sure  atraut  that  I  don't 
think  Mr.  Parrott  was  up  town  then.  At  that 
time  he  was  looUng  over  some  Itoxes  and 
looking  around  for  some  express  for  some- 
body else.  I  don't  know  whether  he  [Parrott] 
was  engaged  with  the  express  company's 
business  at  the  time  I  was  there  or  not  He 
was  attending  to  some  business  around  there 
in  the  office.  I  don't  know  what  it  was; 
looking  around  for  some  boxes,  or  something 
or  another,  hunting  some  express  for  some- 
body else,  I  think."  It  was  further  In  evi- 
dence that  the  young  boy  who  delivered  tbe 
whisky  was  not  employed  by  the  express 
company  and  received  no  compensation  from 
it;  and  the  agent  testified  that  he  was  not 
authorized  by  the  express  company  to  em- 
ploy him  or  to  delegate  any  authority  to 
him.  There  was  evidence  that  Cleveland 
Wofford,  who  paid  the  express  charges,  had 
scattering  beard  on  his  face.  He  could  not 
recollect  whether  he  was  the  one  who  asked 
for  the  whisky  or  not  There  was  no  evi- 
dence showing  that  the  company  had  knowl- 
edge of  the  contents  of  the  Jug,  or  knowledge 
of  the  fact  that  It  contained  intoxicating  liq- 
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uor.  Upon  coiivlctlon  the  defendant  made 
a  motion  for  new  trial,  based  on  varloua  ez- 
ceptiona  to  the  charge  of  the  court  and  re- 
togala  to  charge  as  requested.  The  motion 
■was  overruled,  and  the  writ  of  error  pre- 
lents  for  cousideration  the  overruling  of  tbe 
demurrer,  excepted  to  pendente  lite,  and 
tbe  refnaal  of  the  new  trial. 

We  think  the  demurrer  was  properly  over- 
ruled. It  iB  well  settled  that  the  offense  de- 
fined in  section  444  of  the  Penal  Code  of  1895, 
may  be  properly  set  out  by  aa  allegation  of 
nle  to  more  than  one  minor,  and  sustained 
by  proof  aa  to  any  one  of  them.  Dukes  ▼. 
tote.  79  G«.  795,  4  &  E.  876.  Tlie  word 
"give"  may  be  treated  as  synonymous  with 
"deliver,"  which  is  the  meaning  of  the  word 
"fnmish,"  In  this  section;  and  it  may,  there- 
fore, be  regarded  as  surplusage.  And  it  is 
well  settled  that  a  corporation  Is  Included 
in  tbe  word  "person,"  used  in  the  criminal 
Btatate.  Pen.  Code  1895,  (2.  It  is  true  that 
the  doctrine  of  holding  corporations  respon- 
sible for  violation  of  penal  laws  is  one  de- 
veloped by  gradual  evolution;  but  it  is  none 
tbe  less  the  law,  and  Is  of  healthful  necessity 
and  utility.  Mr.  Thompson,  In  his  work  on 
Corporations  (section  6285),  uses  the  follow- 
ing language:  "The  rule  that  laws  are  to 
be  construed  with  such  strictness  as  to  re- 
strain the  real  purpose  of  the  Legislature 
where  they  are  penal  Is  believed  to  have  no 
Just  principle  upon  which  to  rest,  as  there 
is  no  reason  why  a  corporation  should  be 
Included  in  the  word  'person'  for  the  pur- 
pose of  Jurisdiction,  and  be  excluded  from 
it  for  the  purpose  of  being  exempted  from 
liability  to  penal  actions  for  the  commission 
of  wrongs  for  which  the  statute  law  makes 
individuals  so  liable.  On  the  contrary,  such 
an  interpretation  gives  to  an  aggregate  body 
of  wrongdoers  an  immunity  from  punish- 
ment which  indlvidnals  do  not  enjoy.  The 
sound  rule  is  that  corporations  are  to  be 
construed  as  persons,  when  the  circumstanc- 
es In  which  they  are  placed  are  identical 
with  those  of  a  natural  person  expressly  In- 
cluded in  a  statute,  and  where  the  statute 
can  be  as  aptly  applied  to  them  as  to  corpor- 
ations." Wales  V.  Muscatine,  4  Iowa,  302; 
Stewart  v.  Waterloo  Turn  Vereln,  71  Iowa, 
226,  32  N.  W.  275,  60  Am.  Bep.  786.  In 
South  Carolina  R.  Co.  v.  McDonald,  5  Oa. 
531,  it  is  held  that  corporations  are  embrac- 
ed In  the  word  "person."  A  corporation  "is 
a  person  under  the  law — an  artificial  person, 
created  by  the  Legislature.  It  has  a  name — 
a  local  habitation,  too.  It  is  not  a  citizen  in 
every  sense  of  the  word,  but  it  is  an  inhabit- 
ant. It  dwells  where  by  law  it  Is  located. 
Louisville,  C.  &  O.  R.  Co.  V.  Letson,  2  How. 
(U.  S.)  407,  11  L.  Ed.  358.  A  corporaUon  is 
a  'Jodlclal  person' — a  legal  entity.  •  •  • 
Where  the  lawmaking  power  uses  the  word 
■person' — where  it  is  found  in  the  statute 
book — ^ft  Is  to  be  presumed  that  the  legal 
meaning  is  intended,  and  not  the  social  or 
ndinaiy  meaning.    *    •    *    The  General  As- 


sembly .  *  •  *  intended  to  guard  against 
the  very  construction  *  *  •  that  the  act 
applies  only  to  natural  persons."  There  can 
be  no  questloa  that  while,  at  an  early  period, 
it  was  supposed  that  a  corporation  could  not 
even  commit  a  tort,  for  the  reason  that, 
being  created  for  lawful  purposes  and  hav- 
ing no  power  to  do  acts  unlawful,  whenever 
its  agents  or  servants  exceeded  the  charter 
authority  they  necessarily  committed  the  act 
as  individuals,  and  not  as  representatives 
of  the  corporation,  still  that  view  was  found 
to  be  untenable,  and  it  was  found  necessary 
to  bold  tbe  corporation  responsible  for  the 
torts  of  Its  servants;  and  for  the  same  reason 
while  the  corporation  lias  no  arm  or  bands 
by  which  itself  to  commit  a  penal  offense, 
still  it  can  employ  servants  and  agents  whose 
acts  are  tbe  acts  of  tbe  corporation,  and 
who  can  and  do,  in  its  behalf  and  at  its 
behest,  violate  the  criminal  law.  It  is  well 
known  that  freight  trains  are  frequently 
run  on  the  Sabbath  day;  tbe  physical  opera- 
tion being  the  charge  of  the  conductor  and 
engineer  and  their  assistants,  but  tbe  actual 
running  of  the  train  being  ordered  and  di- 
rected by  those  higher  in  authority  and  hav- 
ing the  company's  business  directly  in  charge. 
The  servants  who  operate  the  train  might 
greatly  prefer  to  observe  the  Sabbath  as  a 
day  of  rest,  but  to  retain  their  situation  and 
the  good  will  of  their  employers  they  have 
no  option  bnt  to  obey  their  orders.  The  case 
of  Southern  Express  Oo.  v.  State,  107  Oa. 
670,  S3  S.  B.  637,  46  L.  B.  A.  417,  73  Am. 
St  Rep.  146,  cited  by  counsel  for  plaintiff 
in  error,  has  no  bearing  on  a  case  of  fur- 
nishing liquor  to  minors.  In  fact,  in  that 
case  the  court  refers  to  the  case  of  Burnett 
V.  State,  92  Oa.  474,  17  S.  E.  858,  and  ex> 
presBly  distinguishes  section  444,  supra,  from 
the  local  statute  for  Bartow  county,  then 
under  consideration.  Tbe  selling  and  fur- 
nishing of  intoxicating  liquors  to  minors  la 
considered  an  exception  to  general  rules  In 
reference  to  sales. 

It  is  unlawful,  without  the  written  author- 
ity of  the  guardian  or  parent  of  the  minor, 
to  be  the  medium  in  any  way  whatsoever  by 
which  the  minor  may  obtain  intoxicants.  An 
express  companv,  where  the  delivery  is  not 
"C.  O.  D.,"  can  deUver  intoxIcaUng  liquor 
to  the  consignee,  because  tbe  sale  was  com- 
plete and  Is  supposed  to  have  been  lawful 
when  such  liquors  were  delivered  by  the  con- 
signor to  the  carrier.  The  consignee,  when 
of  lawful  age,  has  the  right  to  the  possession. 
The  consignee,  when  a  minor,  has  no  right 
to  buy,  or  by  any  means  be  supplied  or  fur- 
nished with,  intoxicating  liquors  without 
the  written  authority  of  his  parent  or  guard- 
Ian.  "It  has  been  repeatedly  held  that  a 
saloon  keeper  who  allows  an  adult  to  buy 
Intoxicating  liquor  and  give  It  to  a  minor  to 
drink  In  his  saloon  is  guilty  of  the  violation 
of  the  statute  against  furnishing  liquor  to 
minors."  People  v.  Neumann,  48  N.  W.  290, 
85  Mich.  98;  State  ▼.  Munson,,^  Ohio  St 
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381;  State  t.  Best,  12  S.  B.  907,  108  N.  C.  747. 
The  word  "furnish,"  In  Pen.  Code  1895,  ! 
444,  has  the  same  meaning  as  "deliyer."  The 
General  Assembly,  In  the  passage  of  this 
statute,  intended  to  make  It  penal  for  any 
person  In  any  way  to  enable  minors  to  have 
access  to  Intoxicating  liquors;  and  that  this 
was  the  construction  placed  upon  It  by  the 
Supreme  Court  Is  clearly  shown  by  the  de- 
cisions In  Blodgett  ▼.  State,  97  Ga.  361,  28 
S.  E.  830,  and  Dixon  v.  State,  89  Ga.  785,  16 
S.  E.  684,  as  well  as  by  a  number  of  others. 
There  is  no  merit  in  the  complaint  that  the 
state  failed  to  show  that  the  minors  did  not 
have  written  authority.  Where  intoxicating 
liquors  are  shown  to  have  been  delivered  to 
a  minor,  it  is  incumbent  upon  the  defendant 
to  make  proof  that  he  had  written  authority 
from  the  parent  or  guardian  of  such  minor 
authorizing  such  sale  or  delivery. 

In  view  of  what  we  have  said  above,  there 
is  no  merit  in  the  exceptions  to  the  judge's 
charge,  as  taken  in  the  first,  second,  and 
third  grounds  of  the  amended  motion;  nor 
did  the  judge  err  in  charging  the  jury  in  his 
recharge,  as  follows:  "It  is  the  duty  of  the 
express  company  to  ship  liquor  or  anything 
else  delivered  to  It  to  the  point  of  destina- 
tion. It  Is  not  the  duty  of  the  company  to 
deliver  liquor  to  minors.  If  the  company 
does  It  through  its  agent,  employes,  or  any 
person  that  they  have  in  their  employ  about 
the  building  to  deliver  packages,  if  it  Is 
done  by  the  agent  or  any  person  acting  un- 
der the  agent,  by  his  direction  or  with  his 
consent,  delivering  packages  generally,  if 
in  doing  that  they  deliver  liquor  to  minors, 
then  that  is  a  violation  of  the  law."  The  er- 
rors assigned  as  to  this  Instruction  are  that 
the  word  "delivered"  is  there  used  as  synon- 
ymous with  the  word  "furnished";  that  it 
charges  that  if  the  delivery  is  by  the  agent, 
or  by  any  person  acting  under  the  agent  and 
by  his  direction  or  consent,  and  is  a  delivery 
of  liquor  to  minors,  then  it  is  a  violation 
of  the  law;  and,  fiuther,  that  it  leaves  out  of 
consideration  the  fact  that  the  company 
must  have  known  the  character  of  the  liq- 
uor, or  the  facts  must  have  been  such  as  to 
reasonably  put  the  company  upon  notice  of 
the  contents  of  the  package;  and,  further, 
that  the  company  was  presented  for  the  of- 
fense described  in  the  first  paragraph  of  sec- 
tion 444,  for  itself  selling  and  furnishing  the 
liquor,  whereas  the  charge  of  the  court  la 
aach  as  to  make  the  defendant  guilty  under 
either  the  first  or  the  second  clause  of  that 
section.  So  far  as  the  first  three  objections 
to  the  charge  are  concerned,  it  is  a  sound 
presentation  of  the  law.  The  fourth  excep- 
tion appears  to  us  to  be  well  taken.  Section 
444  of  the  Penal  Code  of  1895  "mak«s  it  an 
offense  for  one  to  sell  or  furnish  spirituous 
liquors  to  a  minor  by  himself  or  another. 
That  Is  the  act  of  the  party  himself.  But 
Where  the  liquor  is  sold  or  furnished  to  a 
minor  by  a  person  other  than  the  defendant, 
and  not  by  his  order  or  direction,  if  he  per-  | 


mit  it  to  be  done,  this  is  a  dUferent  offense 
under  the  Code.  If  the  liquor  was  furnished 
or  sold  to  a  minor  by  a  person  other  than  the 
accused,  and  not  under  his  order  and  direc- 
tion, it  was  his  duty  to  prevent  it  from  be- 
ing dona  His  failing  to  do  so  makes  him 
liable  as  permitting  it  to  be  done,  and  he 
should  be  so  charged  In  the  Indictment;  but 
he  was  not  so  charged  in  this  case."  John- 
son V.  State,  83  Ga.  555,  10  S.  B.  208. 

The  exception  contained  In  the  fifth  ground 
of  the  amended  motion  for  new  trial  is  well 
taken,  and  demands  the  grant  of  a  new  trial. 
Th»  portion  of  the  charge  excepted  to  is  as 
follows:  "Now,  there  is  no  contention  here 
that  the  party  who  delivered  the  liquor  did 
not  know  It  was  liquor.  Therefore  it  is  not 
necessary  to  charge  on  this  point  The  state 
contends  that  the  liquor  was  delivered,  and 
there  is  no  contention  here  that  the  party 
who  delivered  It  didn't  know  It  was  whisky." 
This  was  a  manifest  expression  on  the  part 
of  the  court  that  it  had  been  proved  that  the 
article  delivered  was  whisky,  and  that  the 
party  who  delivered  it  knew  it  was  whisky- 
Such  a  statement  on  the  part  of  the  court  is 
forbidden  by  law  and  is  reversible  error.  It 
is  true  that  the  evidence  of  three  witnesses 
for  the  state  was  to  the  effect  that  it  was 
whisky;  and  there  is  no  evidence  to  the  con- 
trary. But  the  defendant's  plea  of  not  guilty 
put  the  state  on  proof  of  every  material  al- 
legation in  the  indictment,  and  submitted  to 
the  jury,  not  only  the  facts  testified  to  by 
witnesses,  but  also  the  credibility  of  each 
and  every  witness.  Further,  there  was  no 
evidence  as  to  whether  the  party  who  de- 
livered It  knew  or  did  not  know  that  it  was 
whisky.  There  was  certainly  no  evidence 
that  he  knew  it  to  be  whisky.  And,  while 
the  defendant  had  the  right  to  put  the  state 
on  proof  of  every  material  fact  necessary  to 
establish  his  guilt,  it  was  not  only  Illegal,  bat 
manifestly  prejudicial,  to  state  that  there 
was  no  contention  "that  the  party  who  de- 
livered it  didn't  know  It  was  whisky."  The 
state  was  obliged  to  show  that  it  was  whisky, 
or  some  like  Intoxicating  liquor,  and  submit- 
ted testimony  upon  that  subject  for  the  con- 
sideration of  the  Jury.  The  defendant  had 
the  right,  under  his  plea  of  not  guilty,  to 
have  the  jury,  and  not  the  court,  pass  upon 
the  issues  of  fact  in  the  case. 

This  court  is  bitterly  opposed  to  the  fur- 
nishing of  liquor  to  minors  by  any  means 
or  device  whatsoever,  but  even  In  trials  for 
that  offense  the  "dumb  act"  (Civ.  Code  1895, 
{  4334)  Is  of  force.  The  court  should  have 
granted  a  new  trial,  not  because  the  corpora- 
tion could  not  be  indicted,  or  because  Its 
delivery  of  whisky  would  not  amount  to 
furnishing,  nor  upon  the  other  grounds  which 
have  been  referred  to,  but  because  of  the 
Intimation  and  expression  of  opinion  on  the 
evidence  above  quoted,  and  because  the  ver- 
dict Is  contrary  to  law,  for  lack  of  evidence 
to  support  It  The  corporation  can  be  guilty 
of  furnishing  liquor  to  a  minor,  but  it  can 
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otitj  be  irallty  b«caaa«  It  Is  held  reBponsible 
for  the  acts  of  Its  agents,  and,  In  case  of  fur- 
nishing  Uquor    to    a   minor,  for  permission 
giTen  by  Its  agent,  for  the  sale  or  furnishing 
of  the  liquors   In   question.     There  was  no 
evidence  Introduced  by  the  state  In  this  case 
which  sho-wed  that  the  agent  knew  of  the 
delivery,   consented    to  it,  or  permitted  It 
The  only  witness  wbo  testified  that  the  agent 
was  present  (taking  his  testimony  to  be  the 
truth)  also  testified  that  there  was  nothing 
to  attract  the  attention  of  the  agent  to  the 
delivery.     None  of  the  parties  Interested  In 
the  whlBky  spoke  to  blm,  and.  If  present,  he 
was  absorbed  In  tbe  consideration  of  other 
business.   The  proof  was  uncontradicted  that 
the  boy  who  delivered  the  whisky  was  not 
employed  by  the  express  company.     If  the 
state  had  shown  tbat  the  agent  was  looking 
at  the  boy,  or  told  the  boy  to  deliver  the 
whisky,   or   was   silently  standing  by  and 
made  no  protest  when  he  saw  the  boy  de- 
livering the  same,  the  Jury  might  have  been 
authorized  to  consider  the  act  of  tbe  boy  as 
tbe  act  of  tbe  agent,  and  then  tbe  act  of  the 
agent  would  have  been  the  act  of  the  compa- 
ny.   But  tbe  state's  own  testimony  negatives 
the  idea  that  the  agent  either  knew  of,  con- 
sented to,  or  permitted  the  delivery  In  tble 
case. 
Judgment  reversed. 


NEWSOMB  T.  STATE.    (No.  426.) 
(Cionrt  of  Appeals  of  Oeorgia.    May  9,  1907.) 

1.  iHTOXICATINa   LlQUOBS— FUBIflBBINa   LiQ- 
nOB  TO  MiNOB. 

A  liquor  dealer,  who  in  one  coant?  receives 
by  mall  an  order  for  intoxicating  liqaor  from  a 
minor  in  another  county,  and  who  fills  the  order 
by  shipping  the  liqnor  by  express  to  tbe  latter 
coanty,  where  it  is  delivered  to  the  minor,  may 
be  indicted  and  punished  in  either  of  the  coun- 
tieg  named,  for  a  violation  of  Pen.  Code  1895,  i 
444. 

2.  SAIO— EVIDEKCB. 

A  liquor  dealer  who  ships  whisky  to  a  cus- 
tomer not  personally  known  to  him  does  so  at 
Us  peril ;  for,  if  the  customer  prove  to  be  a 
minor  or  other  person  to  whom  the  furnishing 
of  intoxicating  liquors  is  forbidden,  the  dealer's 
ignorance  of  that  fact  will  not  excuse  him  from 
criminal  responsibility. 

[Ed.  Note.— For  cases  in  point,  see  (^t.  Dig. 
voL  29,  Intoxicating  Liquors,  |  172.] 

(Syllabna  by  the  Court.) 

Error  from  Superlo>r  Court,  Berrien  C!oan- 
ty;   Mitchell,  Judge. 

W.  D.  NewBome  was  convicted  of  fumlsb- 
Ing  intoxicating  liquors  to  a  minor,  and  bring. 
error.  Affirmed 

Tbe  plaintiff  in  error  was  Indicted  for  cans- 
hig  intoxiv.'atlng  liquors  to  be  furnished  to  a 
minor.  He  pleaded  not  guilty,  and  his  case 
was  tried  before  the  court  without  the  Inter- 
vention of  a  jury  upon  the  following  agreed 
statement  of  facts:  "On  January  31,  1907, 
ooe  Joe  Davis,  at  Nashville,  Ga.,  sent  by  mall 
to  W.  D.  Newflome^  at  Valdosta,  Oa^  a  letter, 


signed  by  himself,  stating  as  follows:  'En- 
closed find  money  order  for  $8.60,  for  which 
please  send  me  two  quarts  of  Montreal 
malt  and  two  quarts  of  your  best  75  cent 
rye.'  The  said  Joe  Davis  was  tbea  and  there 
at  Nashville,  Berrien  county,  Ga.  W.  D. 
NewBome  was  then  and  there  a  licensed  liq- 
uor dealer  In  the  city  of  Valdosta,  Lowndes 
county,  Ga.  The  said  W.  D.  Newsome,  upon 
receipt  of  said  order,  Immediately  sent  by 
express,  via  Southern  Express  Ck>mpany,  to 
the  said  Joe  Davis,  at  Nashville,  Ga.,  the 
whiskies  and  liquors  ordered,  and  the  South- 
ern Express  Company  received  the  same  at 
Valdosta,  In  Lowndes  county  Ga.,  and  trans- 
ported the  same  to  Nashville,  Ga.,  in  Berrien 
county,  wbere  R.  L.  Ferguson,  as  tbe  agent 
of  tbe  Southern  Express  Company  at  Nash- 
ville, Ga.,  Berrien  county,  delivered  the  same 
then  and  there  to  the  said  Joe  Davis.  Tbe 
said  Joe  Davis  was  a  minor  under  21  years 
of  age.  The  liquors  as  aforesaid,  as  stated, 
were  delivered  to  the  Southern  Express  Com- 
pany In  Lowndes  county,  Ga.,  by  the  said 
W.  D.  Newsome,  and  the  Southern  Express 
Company,  a  common  carrier,  conveyed  the 
same,  as  stated,  to  Nashville,  Ga.,  tbe  ex- 
press being  paid  by  the  minor,  who  was  the 
consignee  (Joe  Davis),  at  Nashville,  Ga.;  the 
said  W.  D.  Newsome  not  having  first  obtained 
the  written  authority,  from  either  a  parent 
or  guardian  of  the  said  Joe  Davis,  to  sell 
or  furnish  any  liquors  to  the  said  Joe  Davis. 
That  said  W.  D.  Newsome,  after  receiving 
the  order  signed  by  Joe  Davis  as  aforesaid, 
without  Inquiry  as  to  whether  the  said  Joe 
Davis  was  or  was  not  a  minor,  shipped  tbe 
liquor  as  stated  Tbe  particular  wbisky 
shipped  had  not,  at  the  time  tbe  order  was 
received,  been  separated  from  the  general 
stock  of  the  said  W.  D.  Newsome  In  his 
saloon,  at  Valdosta,  Lowndes  county,  Ga., 
but  was  B^arated  therefrom  after  the  re- 
ceipt of  said  order  and  Its  acceptance,  and 
delivered  to  the  carrier,  the  Southern  Express 
CJompany,  as  aforesaid  Tbe  liquors  fur- 
nished were  intoxicating.  Tbe  delivery  to 
the  carrier,  as  stated,  was  for  the  purpose 
of  shipment  under  the  usual  contract  specify- 
ing its  conveyance  and  delivery  to  the  con- 
signee at  Nashville,  Berrien  county,  Ga.  It 
was  contemplated  by  the  parties,  at  the  time 
the  order  was  sent  and  received  and  accepted, 
that  tbe  whisky  was  to  be  sent  by  express, 
as  stated."  He  was  adjudged  guilty,  and 
excepted 

Cranford  &  Wilcox,  for  plaintiff  In  error. 
W.  E.  Thomas,  Sol.  Gen.,  for  the  State. 

POWELL,  3.  (after  stating  tbe  foregoing 
facts).  Pen.  Code  1895,  §  444,  makes  It  crim- 
inal for  "any  person,  by  himself  or  another," 
to  "sell,  or  cause  to  be  sold,  or  furnished," 
to  any  minor,  any  spirituous,  malt,  or  intoxi- 
cating liquors,  unless  such  person  shall  first 
obtain  the  wrlttoi  consent  of  the  minor's 
parent  or  guardian.  In  this  state,  as  in  most 
of  tbe  states,  this  statute  has-been  broadly 
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and  liberally  constmed  In  favor  of  the  pro- 
tection tbna  afTorded  against  tlie  obtaining 
of  intoxicating  liquors  by  minors.  Tbe  word 
"sell,"  appearing  in  tbe  statute,  Is,  of  coarse, 
not  to  be  taken  In  the  strict  technical  sense 
of  tbe  word.  One  of  the  elements  contained 
In  the  definition  of  a  "sale,"  as  this  term  Is 
ordinarily  used  in  laws  and  court  language, 
is  competent  parties.  A  minor  not  being  a 
competent  party  to  obtain  liquor,  there  can 
be  no  sale  to  blm  In  the  technical  sense. 
Tbe  statute,  therefore,  makes  punishable 
those  acts  which  would  amount  to  a  sale 
of  tbe  liquors  if  the  minor  were  a  compe- 
tent contracting  party.  If  a  liquor  dealer  in 
county  A  receive  an  order  for  whisky  from 
a  lawful  customer  in  county  B,  and  from  his 
store  In  county  A  ship  the  whisky  by  a  com- 
mon carrier  to  tbe  purchaser  in  county  B,  a 
sale  has  taken  place  In  county  A.  If,  under 
the  same  circumstances,  the  order  be  sent  by 
an  unlawful  customer— a  minor — and  the 
goods  be  shipped,  no  sale,  in  the  strict  sense 
of  the  word,  bas  taken  place,  but  the  quasi 
sale  contemplated  by  Pen.  Ck>de  1895,  i  444, 
has  been  consummated  at  the  place  where 
the  delivery  was  made  to  tbe  carrier ;  hence 
the  liquor  dealer  may  be  indicted  in  that 
county. 

But  tbe  sale  or  quasi  sale  Is  not  tbe  only 
offense  under  this  statute.  To  furnish  liquors 
or  cause  them  to  be  furnished  Is  also  crim- 
inal. This  offense  is  not  complete  until  the 
minor  receives  possession  of  the  liquors.  If 
a  minor  In  De  Kalb  county  send  a  private 
person  into  Fulton  county  to  buy  liquor  for 
blm,  and  this  private  person  disclose  to  the 
dealer  the  fact  that  he  desires  tbe  liquor  for 
a  minor,  and  tbe  dealer  send  the  liquor  by 
this  private  person,  who  delivers  it  to  tbe 
minor  in  De  Kalb  county,  tbe  dealer  may  be 
indicted  In  Fulton  county  for  the  quasi  sale. 
Both  tbe  dealer  and  the  private  person 
through  whom  the  delivery  was  effectuated 
may  be  indicted  in  De  Kalb  county  for  fur- 
nishing tbe  liquor  and  causing  It  to  be  fur- 
nished. Likewise  where  delivery  is  made 
through  a  common  carrier.  The  purpose,  the 
unbroken  Judicial  construction,  In  fact,  tbe 
very  language,  of  this  statute,  distinguishes 
the  case  at  bar  from  tbe  line  of  cases  hold- 
ing that  in  ordinary  sales  of  intoxicating  liq- 
uors, as  well  as  of  other  commodities,  the 
sale  is  complete  at  the  place  where  delivery  is 
made  to  the  carrier.  Those  cases  (e.  g.,  Dunn 
V.  State,  82  Qa.  27,  8S.  E.  806,  3  L.  E.  A.  199; 
Southern  Express  Co.  ▼.  State,  107  Oa.  670, 
38  S.  E.  637,  46  U  R.  A.  417,  73  Am.  St.  Rep. 
146,  and  cases  cited  therein)  all  proceed  upon 
the  theory  that  tbe  common  carrier  is  the 
agent  of  the  consignee  to  receive  for  him  the 
goods  and  transport  them,  and  therefore  de* 
livery  to  the  carrier  Is  delivery  to  tbe  con- 
signee.   Watklns  y.  Paine,  57  Oa.  60. 

If  the  sale  be  lawful  at  the  place  where 
the  goods  are  tendered  to  tbe  carrier,  it  can- 
not refuse  them.  It  is  a  public  agent  tat 
lucb  purposes.    But  the  carrier  is  not  a  pub- 


lic agoit  for  unlawful  purposes.  If  it  ac- 
cepts for  transportation  liquor  consigned 
from  a  dealer  to  a  minor.  It  carries  It, 
not  as  the  minor's  property,  for  tbe  law  will 
not  let  the  title  pass,  but  as  tbe  dealer's. 
Burnett  v.  State,  92  Ga.  474,  17  S.  B.  858; 
So.  Ex.  Co.  V.  State,  107  Ga.  674,  33  S.  B. 
637,  46  li.  R.  A.  417,  73  Am.  St  Rep.  146. 
The  carrier  cannot  by  contract,  express  or  im- 
plied, nor  by  virtue  of  any  public  duty,  be- 
come or  agree  to  beccone  tbe  minor's  agent 
to  accept  for  him  delivery  of  a  thing  which 
the  law  forbids  that  he  should  receive.  This 
principle  existing  in  the  law  of  agency  Is 
too  universally  recognized  to  require  citation 
of  authority.  The  two  cases  Just  cited  above 
make  It  plain  that  there  Is  no  legal  duty  on 
the  carrier  to  receive  and  transport  tbe  liquor 
In  such  cases ;  that,  on  tbe  contrary,  the  law 
forbids  It;  and.  If  tbe  carrier  delivers  the 
liquor  to  the  minor,  be  and  the  dealer  are 
both  principals  In  tbe  crime  of  furnishing  and 
causing  to  be  furnished  liquor  to  a  minor. 
So.  Ex.  Go.  v.  State,  1  Oa.  App;  700,  58  S.  E. 
67.  Since  tbe  crime  of  furnishing  becomes 
complete  in  the  county  where  the  minor  ao 
tually  obtains  personal  possession  of  the 
liquor,  venue  may  be  laid  there. 

2.  That  a  defendant  who  furnishes  liquor 
to  a  minor  happens  to  be  ignorant  of  tbe 
minority  is  no  excuse.  Most  states  recog- 
nize no  exceptions  to  this  rule.  17  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  335.  Georgia  is 
somewhat  more  liberal,  and  allows  the  ac- 
cused to  show,  In  defmse,  that  after  honest 
inquiry  and  tbe  exercise  of  due  diligence  he 
bona  fide  believed,  and  was  Justified  In  be- 
lieving, that  the  person  to  whom  the  liquor 
was  furnished  was  at  the  time  of  full  age. 
Certainly  a  dealer  who  fills  an  order  without 
inquiry  Is  not  within  the  protection  of  this 
exception.  Loeb  v.  State,  75  Ga.  258;  Harkey 
V.  State,  89  Ga.  478,  15  S.  E.  552;  Burnett 
V.  State,  92  Oa.  474,  17  S.  E.  858;  Blodgett 
V.  State,  97  Ga.  351,  23  8.  E  830. 

Judgment  affirmed. 


WRIGHT  V.  FLOYD  COUNTY.     (Nos.  219, 

252.) 
(Court  of  Appeals  of  Georgia.    April  11,  1907.) 

1.  Counties— Offiokbs  and  Aobnts— Powebs 
—Implied  Powebs. 

Where,  by  statute,  jurisdiction  over  a  sub- 
ject-matter is  conferred  upon  county  authori- 
ties, and  therein  tbe  power  to  do  certaiin  things 
is  expressed,  the  further  power  to  contract  in 
regard  to  that  subject-matter  is  to  be  implied ; 
and  a  part  of  this  implicit  power  is  the  auftior- 
Ity  to  use  discretion  as  to  the  details  of  such 
contracts,  subject  only  to  the  limitations  impos- 
ed by  Uie  statutes  or  public  policy  of  the  state. 

2.  BBIDQES— ESTABUSHHENT   BT   PUBLIC   AU- 
THOBITIBB. 

There  is  nothing  In  tbe  statutes  or  public 
policy  of  this  state  which  prohibits  tbe  proper 
county  authorities  from  making  a  contract  with 
the  owner  of  a  mill  site,  near  which  a  public 
highway,  including  a  bridge,  is  to  be  erected, 
whereby  the  mill  owner  deeds  to  the  county  the 
right  of  way  for  tbe  high\ra;f  and  cojitributes 
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to  the  erection  of  the  bridge  on  condition  that 
he  shall  have  the  rieht  to  join  his  milldam  to 
the  piers  of  the  bridge  and  nse  them  as  bnlk- 
heaoi,  unless  such  an  arrangement  wonld  mani- 
fest!;^ endanger  the  safety  or  conTenience  of  tlie 
pnblic. 

S.  Sahk. 

The  Jurisdiction  of  determining  whether 
'  snch  an  arrangement  will  be  detrimental  to  the 
good  of  the  pablic,  or  of  tlie  county  in  its  cor- 
porate capacity,  is  primarily  vested  in  the 
county  anthorities  having  in  charge  the  subject- 
matter  of  roads  and  bridges. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Hamilton,  Jndge. 

Action  by  Floyd  connty  against  one  Wright. 
Jadg:ment  for  plaintiff,  and  defendant  brings 
error,  and  plaintiff  flies  a  cross-bill.  Af- 
firmed on  main  bill,  and  cross-bill  dismissed. 

Seaborn  &  Barry  Wright  and  W.  M.  Henry, 
for  plaintiff  in  error.  Junius  F.  HiUyer,  for 
defendant  In  error. 

POWELIi,  J.  On  May  16,  1905,  by  a  wrI^ 
ten  contract  made  between  Wright  and  Floyd 
comity,  through  its  connty  commissioners, 
and  reciting  that  said  Wright  is  the  owner  of 
the  lands  on  both  sides  of  the  Armnchee 
oeek  at  the  old  Jones  mill  in  said  connty,  In- 
dndlng  the  mill  and  water  rights,  and  the 
connty  is  the  owner  of  a  bridge  across  the 
creek,  at  or  near  said  mill,  on  the  Dalton  pub- 
lie  road;  that.  It  being  necessary  to  repair 
said  bridge  by  substituting  two  stone  or  con- 
crete piers  for  the  wooden  bents  now  in  use, 
one  pier  to  be  located  at  the  north  end  and 
the  other  at  the  south  end  of  said  bridge,  and 
Wright  desiring  to  bnlld  bis  miUdnm  and 
race  anew  at  or  near  said  bridge  and  to  use 
said  bridge  for  bulkheads  or  stays  for  the 
same — It  was  agreed  that  Wright,  at  bis  ex- 
pense, wonld  build  one  of  the  piers,  and  the 
connty,  at  its  expense,  the  other,  and  that 
Wright  should  also  build,  at  his  expense, 
any  additional  concrete  or  _  stone  pier  or 
work  which  might  in  the  disOTetion  of  either 
party  be  required  to  properly  adjust  the  con- 
templated dam  and  race  to  the  piers  and  to 
their  use  as  safe  and  permanent  supports  to 
the  bridge;  all  the  work  to  be  done  accord- 
faig  to  the  county's  plans  and  specifications 
and  subject  to  Its  approval.  As  a  further 
consideration  It  is  recited  that  the  said 
Wright  "hereby  sells  and  forever  quitclaims 
to  [the  county]  the  right  to  keep  and  main- 
tain said  bridge  where  now  located,  and  to 
rebuild  or  replace  the  same  as  often  as  may 
be  necessary  in  the  future ;  also  the  right  of 
way  for  a  public  road  80  feet  wide  on  both 
sides  of  said  creek,  and  along  the  line  of  the 
road  leading  through  his  land  to  and  from 
said  bridge"  On  the  county's  part,  the  con- 
tract states  that  it  "agrees  to  allow  Wright 
the  privilege  to  construct  his  milldam  at  or 
near  said  bridge,  and  to  make  use  of  the  piers 
before  mentioned,  as  bulkheads  or  stays  to 
bis  dam,  the  work  to  be  donef  as  before  stat- 
ed, onder  the  direction  and  subject  to  the  ap- 


proval of  the  county  autborlttes,"  and  that 
"this  instrument  shall  operate  as  a  deed  of 
conveyance  as  far  as  applicable."  With  the 
consent  of  Wright,  and  at  his  instance,  the 
county,  Htta  building  the  pier  which  they 
were  to  build,  also  constructed  the  one  which 
Wright  was  to  erect.  The  cost  of  building 
the  second  pier  was  $517.10;  and  for  this 
sum  the  county  brought  suit  against  Wright. 
The  latter  defended  the  suit  on  the  ground 
that  the  coimty  did  not  have  the  power  to 
convey,  or  to  grant  to  him  the  right  to  use, 
the  portion  of  the  bridge  or  public  highway 
for  the  purpose  set  out  In  the  contract,  and 
that,  therefore,  there  was  no  consideration  for 
the  agreement  on  his  jwrt  to  pay  for  building 
a  portion  of  the  work ;  It  being  necessary  for 
the  county  to  do  the  same  in  order  to  build 
the  bridge.  The  court  awarded  Judgment  in 
favor  of  the  county,  and  Wright  excepts. 

1.  The  whole  case  turns  upon  the  one  ques- 
tion as  to  whether  the  agreement  between  the 
parties  Is  within  the  contractual  capacity  of 
the  county  commissioners.  Wright  Is  per- 
fectly willing  to  pay  the  amount  sued  for  if 
the  county  can  grant  him  the  benefits  con- 
templated in  the  contract,  and  Is  unwilling  to 
pay  It  unless  he  can  get  them.  In  fact,  we 
gather  from  the  argument  that  the  suit  has 
been  brought  and  maintained  for  the  purpose 
of  settling  this  legal  question  before  further 
money  is  spent  by  Wright  in  pursuance  of 
the  contemplated  work  necessary  to  the  com- 
pletion of  the  dam.  The  county,  In  the  brief 
of  Its  able  counsel,  thns  presents  Its  conten- 
tions: "That  the  board  of  commissioners 
had  Jurisdiction  of  the  subject-matter  of  the 
contract;  that  Its  discretion  was  practically 
unlimited;  that  such  a  broad  discretion  In- 
cludes the  right  to  agree  upon  price,  when  to 
be  paid,  how  and  with  what  to  be  paid, 
whether  with  draft  on  the  treasurer  or  by 
transfer  of  property,  or,  as  In  this  case,  by 
the  granting  of  a  special  license;  that  there 
is  no  prohibition  against  the  board  granting 
licenses  on  public  easements,  but  that  it  Is 
consistent  with  the  broad  discretion  granted 
them,  and  agrees  with  the  rights  of  individ- 
uals, as  well  as  the  rights  of  the  public,  and 
is  in  accord  with  the  spirit  of  the  law,  as 
well  as  the  mlings  of  our  courts;  that  this 
right  applies  incontestlbly  when  the  grant  of 
a  license  is  to  the  owner  of  the  fee ;  further, 
that  the  record  discloses  that  the  conveyance 
of  the  right  and  easement  specified  in  the 
contract,  from  the  plaintiff  in  error  to  the  de- 
fendant in  error,  was  necessary  to  secure 
the  public  right  thereto,  and  that  this  fact 
gives  to  the  transaction  a  different  character 
from  that  insisted  cm  by  the  plaintiff  in  er- 
ror." On  the  other  hand,  the  distinguished 
ex-judge  of  the  superior  courts  who  appeared 
for  Mr.  Wright  asserts  the  propositions  that 
county  authorities  have  no  contractual  pow- 
ers, except  such  as  are  expressly  conferred 
by  law;  that  their  powers  are  enumerated. 
and  are  limited  by  the  enumeration:    that 
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nowhere  has  any  law,  either  general  or  spe- 
cial, ever  glren  the  board  of  countjr  commlS' 
sloners  of  Floyd  county  any  power  to  make 
such  a  contract  as  that  sued  on ;  that  the  re- 
sult of  the  contract  is  to  create,  a  relation  In 
the  nature  of  a  partnership  between  the  pub- 
lic and  a  private  individual,  and  to  grant  to 
the  latter,  for  purely  private  purposes,  a  use 
and  an  easement  In  a  public  bridge  such  as  Is 
not  enjoyed  by  other  individuals;  that  the 
use  and  easement  would,  by  operation  of  un- 
iversally known  natural  laws,  inevitably  and 
constantly  tend  to  injure  and  destroy  the 
bridge  and  to  impair  Its  usefulness  for  public 
travel,  and  thereby  to  create  a  public  nui- 
sance. 

By  the  state  Constitution  (article  11,  I 
1,  par.  1 ;  Olv.  Code  1895,  §  5924)  "each  coun- 
ty shall  be  a  body  corporate,  with  such  pow- 
ers and  limitations  as  may  be  prescribed  by 
law";  and  by  article  6,  i  19,  par.  1  (Civ.  Code 
1895,  i  5879),  "tl)e  General  Assembly  shall 
have  power  to  provide  for  the  creation  of  coun- 
ty commissioners  in  such  counties  as  may  re- 
.  quire  them,  and  to  define  their  duties."  The 
Constitution  of  18C8  contained  a  similar  pro- 
vision as  to  county  commissioners.  It  has 
been  held,  under  these  sections,  that  neither 
counties  nor  county  commissioners  possess 
any  powers  unless  expressly  conferred  by, 
or  fairly  to  be  implied  from,  such  statutes 
as  may  be  passed  in  relation  thereto.  Albany 
Bottling  Co.  V.  Watson,  103  Qa.  608,  80  S. 
E.  270.  It  Is  therefore  necessary  to  consider 
what  statutes  have  been  passed  upon  this 
subject.  By  act  of  December  13,  1871  (Laws 
Oa.  1871-72,  p.  225),  the  board  of  county 
commissioners  of  Floyd  county  was  estab- 
lished. By  the  fourth  section  (page  226)  of 
this  act  it  is  provided:  "That  said  board 
shall  have  exclusive  Jurisdiction,  when  sitting 
for  county  purposes,  over  the  following  sub- 
ject-matters: In  governing  and  controlling 
all  property  of  the  county,  as  th^  may  deem 
expedient,  according  to  law;  •  •  •  in 
establishing,  altering,  and  abolishing  all 
roads,  bridges,  and  ferries,  in  conformity  to 
law."  The  fifth  section  of  the  same  act  con- 
fers upon  them  all  the  powers  possessed  by 
the  Justices  of  the  inferior  court  prior  to  the 
adoption  of  the  Constitution  of  1868,  so  far 
as  related  to  county  matters;  and  this,  by 
reference,  gave  them  the  Jurisdiction  "to 
appoint  the  places  for  the  erection  of  public 
bridges,  county  ferries,  turnpikes,  and  cause- 
ways, and  to  make  suitable  provision  for 
their  erection  and  repairs,  by  letting  them 
out  to  the  lowest  bidder,  hiring  hands,  or 
in  any  other  way  that  may  be  for  the  pub- 
lic good  and  agreeable  to  law"  (Code  1868, 
I  710;  and  see  Pol.  Ck>de  1895,  J  602);  also 
"to  sit  at  any  time  as  a  court  for  county 
purposes  and  for  the  exercise  of  any  power 
they  possess  as  a  quasi  corporation  contra- 
'distinguished  from  their  power  as  a  court"; 
and  also  "to  exercise  such  other  powers  as 
an  granted  by  law  or  are  indispensable  to 


their  Jurisdiction"  (Code.  1868,  §  847;  and 
see  Pol.  Code  1895,  i  4240).  At  the  time 
this  contract  was  made  the  alternative  road 
law  was  In  effect  in  Floyd  county,  and  there- 
fore section  576,  subds.  8,  4,  of  the  Political 
Code  of  1895,  may  be  applicable,  as  follows: 
"They  [referring  to  the  county  commission- 
ers] may  have  said  roads  worked,  improved, 
or  repaired,  by  contracting  for  the  same  in 
such  manner  as  they  may  deem  fit,  with 
private  parties  or  corporations;  provided, 
that  if  the  work  is  done  by  contract,  the 
contractors  shall  be  required  to  employ  the 
chain-gang,  if  established,  and  the  labor  of 
those  who  do  not  pay  the  commutation  tax, 
and  to  pay  for  the  same.  They  may  employ 
or  combine  any  or  all  of  said  three  above- 
mentioned  methods,  or  may  lise  any  other 
method  or  system  that  may  be  desired  for 
accomplishing  the  work  necessary  to  put  and 
keep  the  public  roads  In  good  condition."  It 
should  be  remembered,  in  this  connection, 
that  by  Pol.  Code  1895,  i  5,  the  word  "road" 
wherever  it  appears  in  a  statute,  includes  all 
bridges  thereon,  unless  the  context  requires  a 
different  construction. 

These  statutes  manifestly  puri)ort  to  confer 
upon  the  county  commissioners  a  Jurisdiction, 
coupled  with  some  considerable  degree  of 
discretion,  over  all  road  matters,  including 
bridges,  and  the  erection  and  maintenance 
thereof.  Dillon  on  Municipal  Corporatiooa 
(section  446),  taking  up  the  contractual  pow- 
ers of  conntleB,  cities,  towns,  etc..  In  regard 
to  those  matters  over  which  they  are  given 
Jurisdiction  by  statute,  asserts:  "Public  cor- 
porations may  by  their  ofiicers  and  properly 
authorized  agents  make  contracts  the  same 
as  individuals  and  other  corporations,  in 
matters  that  necessarily  appertain  to  the  cor- 
poration. Being  artificial  persons,  they  can- 
not contract  in  any  other  way."  And,  fur- 
ther (section  447):  "The  authority  to  enter 
into  contracts  necessary  and  proper  to  carry 
into  effect  their  powers  and  discharge  their 
duties  Is  impliedly  given  to  every  such  cor- 
poration." 71edeman  on  Municipal  Corpora- 
tions, I  168,  speaking  on  the  same  subject, 
says  they  "may,  unless  restricted  by  charter 
or  state  statute,  enter  into  any  contract 
which  may  be  necessary  to  the  execution  of 
the  powers  and  functions  conferred.  •  •  • 
The  general  power  to  contract  in  furtherance 
of  corporate  purposes  is  Inherent  in  all  class- 
es of  corporations,  both  public  and  private. 
•  •  *  Municipal  corporations  have  all  the 
powers  of  ordinary  persons  in  regard  to  the 
contracts  they  are  authorized  to  make,  ex- 
cept when  specially  restricted."  We  will  not 
be  unmindful,  in  this  connection,  that  coun- 
ties, although  they  are  corporations,  are  not 
for  many  purposes  to  be  considered  as  stand- 
ing upon  the  same  footing  with  ordinary 
municipal  corporations,  such  as  cities  and 
towns  (MUlwoodv.  DeKalb  County,  106  Ga. 
743,  32  S.  E.  577,  and  cases  cited),  yet  we 
believe  tliat  the  measure  of  their  contractual 
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capacity,  In  relation  to  any  subject-matter 
expressly  conferred  by  statute,  Is  not  dif- 
ferent from  that  of  otber  public  corporations. 
The  fact  that  counties,  which  have  had 
coriMrate  entity  thrust  upon  them  by  com- 
pulsory enactment,  are  not  held  to  the  same 
degree  of  liability  for  neglecting  to  perform 
their  corporate  duties  as  are  those  public 
corporations  which  have  in  a  sense  Bought 
charters,  with  concurrent  privileges  and  re- 
Eponslbllitlea,  does  not  abridge  the  power 
of  the  former  to  execute,  through  contract  or 
otherwise,  the  powers  actually  conferred,  In 
as  full  and  ample  a  manner  as  might  the 
latter  class  of  corporations  under  similar  cir- 
cumstances. We  conclude,  therefore,  that 
the  statements  quoted  above  from  the  eml* 
nent  text-writers  may  be  relied  upon  as  cor- 
rectly declaring  the  contractual  powers  of 
counties  in  this  state. 

In  Justices  v.  Plank  Road  Co.,  9  Oa.  489, 
«nr  Supreme  Court,  speaking  of  the  Inferior 
court,  which  at  that  time  was  exercising  the 
powers  of  the  present  county  commissioners, 
said:  '^hey  are  the  agents  of  the  county 
for  many  purposes.  They  are  authorized  by 
law  to  lay  out  and  open  roads.  •  •  * 
Th^  are  the  supervisors  and  managers  of 
the  property  of  the  county — Its  courthouse. 
Jail,  and  public  bridges,  for  example.  They 
impose  the  county  taxes,  etc.  These  powers 
characterize  them  as  agents;  and  for  the 
purpose  of  their  agency  they  are  collectively 
a  corporation  with  limited  powers.  The  right 
to  sue,  etc.,  is  incidental  to  their  agency." 
In  Justices  v.  Smith,  18  Ga.  004,  it  is  said: 
'The  Justices  of  the  inferior  court  axe  the 
agents  and  trustees  for  the  control  and  man- 
agement of  various  public  Interests  In  the 
county  of  which  they  are  officers.  Among 
these  are  the  funds  for  the  education  of  the 
poor.  For  the  purposes  of  this  agency,  as 
this  court  has  held  in  the  case  of  Justices  v. 
Flank  Road  Company,  they  are  collectively, 
a  corporation  with  limited  powers.  As  such, 
it  would  seem  a  fair  and  legitimate  infer- 
ence that  in  managing  these  funds,  which 
they  are  required  by  law  to  receive  and  dis- 
burse by  their  .agents,  they  have  authority 
to  require  a  bond  from  any  one,  as  a  condi- 
tion on  which  they  Intrust  him,  as  their 
agent,  with  the  management  and  dlsburse- 
moit  of  the  fund;  and  also  that  as  such 
agent,  in  their  quasi  corporate  character, 
they  have  the  right  to  bring  suit  upon  such 
bond.  In  case  of  breach  thereof."  These 
early  cases  give  recognition  to  the  Implied 
contractual  power  of  the  county  authorities 
as  to  matters  within  their  Jurisdiction.  In 
Pennington  v.  Gammon,  67  Oa.  456,  the  doc- 
trine of  Implied  powers  Is  given  even  more 
explicit  recognition.  In  that  case  the  court 
held:  "Any  county  may  organize  a  chain 
gang,  to  be  composed  of  ccmvlcts,  who  may 
be  employed  In  working  on  the  roads,  streets, 
or  other  pnblic  works.  The  power  to  make 
provlsioa  for  tbeir  safekeeping  and  for  their 


constant  and  diligent  employment  was  vested 
originally  In  the  ordinaries,  and  Is  now  vest- 
ed, In  some  counties.  In  county  commissioners. 
Such  powers  Include  the  right  to  use  those 
means  and  incur  those  expenses  which  may 
be  reasonably  necessary  for  their  executiun, 
not  exceeding  the  constitutional  limit.  Hence 
county  commissioners  may  Incur  a  debt 
•  •  •  for  the  purchase  of  necessary  tools 
or  Implements,  not  exceeding  the  limit  set 
by  the  Constitution."  In  the  opinion  in  that 
case  the  following  language  appears:  ''It  is 
not  contended  that  the  amount  to  be  borrow- 
ed exceeds  the  constitutional  limit.  But  it 
is  Insisted  that  |1,S00  of  this  money  Is  to  be 
used  In  the  purchase  of  a  rock  crusher  and 
engine,  and  that  no  law  has  been  passed  au- 
thorizing such  an  Increase  of  debt,  and  that, 
no  election  has  been  held  for  that  purpose. 
It  is  true  that  no  law  has  been  passed  au- 
thorizing the  commissioners  to  purchase  the 
specific  articles  nam6d;  but  there  is  a  law 
authorizing  the  employment  of  the  chain 
gang  on  the  public  roads,  and  the  right  to 
provide  the  necessary  implements  with  which 
to  do  the  work  must  of  necessity  follow. 
There  is  no  law  authorizing  the  purchase  of 
spades,  shovels,  hoes,  axes,  or  anything  else 
needed,  yet  it  would  hardly  be  Insisted  that 
the  right  to  purchase  them  did  not  exist 
And  if  the  commissioners  should  consider 
that  the  best  and  most  economical  method  of 
working,  the  public  roads  was  to  macadamize 
them,  no  legal  reason  has  been  given  to  us 
why  they  might  not  purchase  such  imple- 
ments as  would  be  needed  and  employ  the 
chain  gang  in  that  way.  We  cannot  see 
that  the  cost  of  the  article  to  be  purchased 
can  afTect  the  right  to  buy,  so  long  as  it  does 
not  exceed  the  limit  of  the  amount  they  may 
have  the  power  to  levy,  or  the  amount  they 
are  authorized  to  borrow  to  supply  deficien- 
cies in  the  revenues;  and  In  this  limitation 
lies  the  protection  to  the  taxpayer."  In 
Carmth  v.  Wagener,  114  Ga.  740,  40  S.  B. 
700,  It  was  held  that,  under  the  legislative 
grant  of  authority  to  build  a  courthouse,  the 
county  commissioners  might  let  a  contract  for 
the  erection  of  the  foundations  only,  "re- 
gardless of  whether  the  county  has  or  has 
not  made  a  complete  contract  for  the  erec- 
tion of  the  entire  structure."  Thus,  step  by 
step,  we  trace  in  our  decisions  recognition 
of  the  doctrine  that,  where  the  power  Is  giv- 
en to  the  county  authorities  to  effect  a  given 
end,  the  power  to  contract  for  the  means 
whereby  the  end  Is  to  be  effected  is  implicit, 
and  also  that  the  details  of  su<di  contracts, 
except  so  far  as  the  law  or  public  policy 
prescribes  or  prohibits  some  particular  form, 
are  left  to  their  discretion.  Therefore  the 
county  commissioners  of  Floyd  county,  belug 
vested  by  statute  with  the  Jurisdiction  of 
building  and  repairing  bridges,  and  therefore 
with  the  Implicit  power  to  build  them  and 
repair  them  In  such  manner  and  under  such 
form  of  contract  as  their  discretion  might 
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dictate,  were  authorized  to  make  the  contract 
in  question,  unless  there  Is  something  In  the 
law  or  the  public  policy  of  this  state  for- 
bidding this  form  of  agreement,  or  prescrib- 
ing some  other. 

2.  We  come,  therefore,  to  the  determina- 
tion of  whether  this  contract  violates  any 
law  or  public  policy.  We  are  cited  to  no 
statute  containing  any  stich  limitation.  It 
may  he  mentioned  that  the  question  of  let- 
ting the  contract  for  the  actual  performance 
of  the  worK,  which  under  the  law  must  be 
done  by  public  bidding,  Is  not  Involved.  The 
Supreme  Cionrt,  in  County  of  Tattnall  v. 
Newton,  112  Ga.  780,  38  S.  E.  47,  in  discuss- 
ing the  method  by  which  public  bridges  may 
be  erected,  quotes  the  section  of  the  Political 
Code  of  1895  (section  602)  conferring  upon 
the  county  authorities  'the  power  to  make 
suitable  provision  for  their  erection  and  re- 
pair, "by  letting  them  out  to  the  lowest  bid- 
der, by  hiring  hands,  or  in  any  other  way 
that  may  be  for  the  public  good  and  agree- 
able to  law,"  and  says :  "What  broader  au- 
thority for  obtaining  and  keeping  In  repair 
public  or  county  bridges  could  be  afforded?" 
The  court  then  proceeds  to  approve  the  meth- 
od known  as  the  "Tattnall  Plan,"  by  which 
individual  citizens  contribute  a  portion  of 
the  work  or  material  and  the  county  author- 
ities the  remainder.  We  think  that  the  ques- 
tion before  us  (to  translate  it  into  the  words 
of  the  statute)  may  be  stated  thus :  Is  it  in 
accordance  with  the  public  good  'that  the 
county  authorities  who  desire  to  erect  or  re- 
pair a  bridge  located  near  a  mill  site  should 
make  a  contract  with  the  owner  of  the  fee 
and  the  mill  privileges  whereby  the  work  Is 
to  be  done  at  joint  expense  and  the  resulting 
structure  is  to  be  devoted  to  Joint  use?  We 
shall  not  discuss  the  unquestioned  authority 
oY  that  line  of  cases  holding  that  a  public 
corporation  cannot,  under  the  guise  of  mak- 
ing public  improvements,  give  aid  to  pure- 
ly private  enterprises;  tor  that  is  not  in- 
volved. It  Is  conceded  that  in  the  present 
case  the  county  authorities  have  no  such  ul- 
terior object  in  view.  As  viewed  from  this 
aspect,  the  question  is  whether  a  public  cor- 
poration is  forbidden  to  make  a  contract 
whereby  the  public  good  may  be  efTected  and 
public  expenses  economized,  merely  because 
■ome  private  individual  may  also  thereby  ol>- 
taln  a  beaeflt  not  shared  by  the  public. 

When  we  consider  the  large  number  of  ac- 
tual instances  wherein  the  public  and  in- 
dividuals are  making  Joint  and  common  use 
of  property,  and  especially  since  so  many  pub- 
lic roads  and  bridges  are  maintained  over 
mtlldams  and  races,  we  are  surprised  that  the 
books  do  not  contain  more  adjudications  on 
this  subject  In  our  investigation  we  have 
come  across  two  mllldam  cases.  In  the  first 
(Windsor  v.  Field,  1  Conn.  279)  a  committee 
appointed  by  the  county  court  to  lay  out  a 
highway  had  reported  that  the  road  should 
run  across  the  mllldam  of  Haskell  &  Dexter, 
but  that  there  should  be  reserved  to  them 


the  right  of  maintaining  the  dam  and  of  alter- 
ing and  repairing  it  and  the  flue  when  neces- 
sary; and,  the  point  l>elng  made  that  such  a 
report  was  contrary  to  law,  the  Supreme  Court 
of  Connecticut  said:  "The  committee  were 
bound  by  their  oath  to  perform  the  service 
assigned  them  'according  to  their  best  skill 
and  Judg:ment,  with  most  convenience  to  the 
public  and  least  damage  to  private  prop- 
erty.' If  consistent  with  the.  public  easement 
or  right  of  way,  therefore,  and  nothing  ap- 
pears to  the  contrary,  the  leaving  Haskell 
&  Dexter  to  enjoy  the  right  of  repairing 
their  mllldam  and  flue  when  necessary,  with- 
out being  chargeable  in  such  case  with  erect- 
ing a  nuisance,  was  not  only  warrantable 
but  a  duty."  In  the  other  case  (Tatnall 
V.  Shallcross,  4  Del.  Ch.  034)  it  was  decided 
that  where  a  public  road  crossed  a  mllldam 
which  had  been  kept  at  the  Joint  expense  of 
the  county  and  of  the  proprietor,  and  the 
dam  broke^  an  Injunction  should  be  granted 
to  prevent  the  .county  authorities  from  pro- 
ceeding to  reconstruct  the  road  upon  piles, 
so  that  It  would  be  available  for  the  purposes 
of  the  road,  but  not  of  a  dam.  These  are 
the  only  two  miUdam  cases  we  have  been 
able  to  find  touching  this  question.  In  other 
cases,  however,  we  find  the  right  of  the  pub- 
lic authorities  to  make  mutually  beneficial 
contracts  with  private  persons  sustained.  In 
upholding  the  right  of  a  public  corporation 
to  make  a  contract  with  a  private  individual, 
wherein  the  corporation  received  a  financial 
benefit  and  the  individual  obtained  the  use  of 
a  public  Instrumentality  such  as  was  not 
shared  by  other  citizens,  Justice  Brewer,  in 
the  case  of  City  of  St  Louis  v.  The  Maggie 
P.  (0.  C.)  25  Fed.  204,  gives  this  view  of 
the  question:  "When  it  [the  public  corpora- 
tion] has  In  its  possession  Instrumentalities 
and  hires  employes  for  the  purposes  of  dis- 
charging some  public  duty,  I  see  no  reason 
why,  when  the  exigencies  of  public  duties  do 
not  require  the  use  of  those  Instrumentalities 
and  employes,  it  may  not  make  a  valid  con- 
tract to  use  them  in  some  private  service. 
Thus,  take  the  fire  department  The  city, 
having  Its  engines  and  firemen,  might  make  a 
valid  contract  with  me  to  puinp  water  out  of  a 
cellar,  and  compel  me  to  pay  for  this  service. 
The  contract  Is  binding  on  the  one  side  as 
well  as  on  the  other,  and  there  would  be  a 
liability  on  its  part  for  the  nonperformance 
— except  so  far  as  performance  was  inter- 
fered with  by  the  exigencies  of  public  duty, 
as  by  the  sudden  occurrence  of  a  fire.  Take 
the  public  school  system.  The  city  builds 
Its  public  school  buildings  and  employs  its 
teachers,  paying  therefor  by  means  of  taxa- 
tion. Now,  I  see  no  reason  why  the  city 
might  not  say  to  one  living  outside  the  city: 
Tou  may  send  your  children  to  one  of  the 
schools  for  a  stipulated  sum.'  In  respect  to 
such  a  matter  the  city  <wx>uld  he  keeping  a 
private  school,  as  it  were — rendering  private 
services — entitled  to  all  the  benefits  and  sub- 
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ject  to  all  liabilities  of  a  private  contract. 
And,  generally   speaking,  when  public  duty 
does  not   Interfere  with  private  service,  a 
dty  may  make  a  valid  contract  for  the  use 
of  its  Instrmnentalltles  in  the  latter."     The 
Supreme  Gonrt  of  Massachusetts,  In  the  case 
of  Worden  v.  New  Bedford,  131  Mass.  24.  41 
Am.  Rep.  185,  In  holding  that  a  public  cor- 
poration might  let  out  such  portions  of  its 
public  buildings  as  were  not  needed  in  the 
public  service,  used  this  language:    "But  the 
defendant  contends  that  a  city  or  town  has 
no  power  to  let  its  public  buildings  for  pri- 
vate uses,  that  the  letting  to  the  poultry  as- 
sociation, if  made  by  the  city,  was  ultra  vires, 
and  therefore  It  Is  not  liable.    The  ground 
is  untenable.    The  city  could  not  erect  build- 
ings for  business  or  speculative  purposes; 
bat,  having  a  city  hall,  built  In  good  faith 
and  used  for  municipal  purposes,  it  has  the 
right  to  allow  it  to  be  used  incidentally  for 
other  purposes."    It  is  true  that  In  State  v. 
Hart,  144  Ind.  107,  43  N.  E.  7,  33  li.  E.  A. 
118,  there  is  a  ruling  to  the  contrary.    The 
decision  in  Hunnicutt  v.  Atlanta,  104  Ga.  2, 
30  S.  E.  500  (which  we  see  cited  also  as  an 
authority  to  the  contrary),  was  merely  that 
where  the  county   courthouse  was  already 
concededly  too  small  for  the  accommodation 
of  the  county  officials,  the  city  could  not  con- 
tract to  rent  or  buy  an  interest  therein;  and 
that  decision  Is,  therefore,  not  in  point 

A  case  veiT  closely  cognate  to  the  one  at 
bar,  is  that  of  City  of  Coldwater  v.  Tucker, 
86  Micb.  474,  24  Am.  R^.  601,  wherein  the 
com^  held:  "The  general  doctrine  is  clear 
that  a  mnnlclpal  corporation  cannot  usually 
exercise  Its  powers  beyond  Its  own  limits; 
and,  if  It  has  In  any  case  authority  to  do  so, 
the  authority  must  be  derived  from  some  stat- 
ute which  expressly  or  Impliedly  permits  it. 
The  query  Is  suggested  whether,  even  by  con- 
tract, a  dty  can  build  or  possess  public  works 
lieyond  its  limits  without  plain  permission  of 
the  Legislature.  The  authority  of  a  city  to 
provide  sewerage  beyond  the  city  limits  may 
be  implied  from  the  existence  of  a  state  of 
facts  which  renders  It  actually  necessary  or 
manifestly  desirable,  as  where  a  city,  though 
bounded  by  a  stream,  is  required  by  Its 
charter  to  preserve  the  stream  from  pollution 
and  prevent  the  depositing  of  flith  therein, 
and  no  other  outlet  is  reasonably  available, 
except  through  means  of  ditches  extending 
b«yond  the  limits.  And  where  the  drainage 
requires  an  outlet  t>eyond  the  city  limits,  and 
the  surroundings  are  such  as  to  raise  the  Im- 
plication of  authority  in  the  city  to  conduct 
the  work  beyond  Its  limits,  the  city  must  be 
permitted  to  retain  some  discretion  as  to  the 
arrangements  by  which  it  shall  accomplish 
tbe  purpose ;  and  there  is  no  l^al  obstacle 
10  Its  undertaking  to  do  this  work  by  its  own 
Mrrants  or  contractors,  instead  of  employing 
the  owner  of  the  premises  to  do  it.  A  city 
tbw  situated,  having  led  its  sewer  to  the 
dty  Badta,  where  it  emptied  into  a  county 


ditch,  which  was  found  to  be  inadequate, 
made  a  contract  with  tbe  adjoining  proprietor 
to  enlarge  and  straighten  the  ditch  through 
his  premises,  so  as  to  provide  for  carrying 
off  all  the  water  without  overflowing  or  satu- 
rating his  land,  agreeing  to  keep  the  ditch  In 
repair,  not  to  injure  or  obstruct  the  cross- 
ditches,  and  to  maintain  a  good  bridge  across 
it  on  bis  premises.  •  •  •  The'  work  un- 
dertaken by  the  city  could  not  t>e  regarded  as 
repugnant  or  foreign  to  tbe  purposes  of  its 
charter,  and  the  contract  was  not  beyond  the 
corporate  powers."  A  contract  between  a 
city  and  a  county  providing  for  Joint  use  of  a 
Jail,  the  city  contributing  the  land  on  which 
it  was  to  be  built,  was  sustained  in  Bacon  v. 
Walker,  77  Ga.  386,  339 ;  but  we  concede  that 
this  case  Is  not  necessarily  in  point,  since  It 
may  be  distinguished  on  the  ground  that 
both  contracting  parties  were  public  corpora- 
tions. 

We  have  somewhat  repressed  the  view  of 
this  case,  that  the  contract  taken  In  Its  en- 
tirety merely  amounts  to  a  conditional  dedi- 
cation or  sale  by  Wright,  the  landowner,  to 
the  county  of  the  easement  or  right  to  erect 
the  brld^  because  there  was  some  slight 
question  made  in  the  record  as  to  whether 
the  county  did  not  already  have  the  easement 
by  prescription.  If  It  is  permissible  to  view 
tbe  contract  as  a  dedication  on  condition,  it 
will  be  easy  to  cite  authority  to  sustain  it. 
In  this  respect  the  New  York  case  of  Hughes 
▼.  Bingham,  17  L.  R.  A.  454,  185  N.  Y.  347, 
82  N.  E.  78,  Is  in  point  The  landowner  in 
that  case  dedicated  a  highway  on  condition 
that  it  should  be  used  for  seven  months  in 
each  year,  and  closed  for  five.  In  sustaining 
the  'dedication  and  the  condition  the  court 
says:  "The  capacity  to  take  a  grant  In  fee 
for  highway  purposes  must,  upon  every  Just 
principle  of  construction,  as  well  as  upon  rea- 
son, growing  out  of  the  necessity  of  tbe  case, 
be  deemed  to  Include  the  power  and  capacity 
to  take  an  Interest  less  than  tbe  fee,  or  upon 
such  conditions  as  are  Inserted  In  the  deed." 
We  may  also  cite  the  Iowa  case  of  Agne  v. 
Slltsinger,  36  U  R.  A.  701,  96  Iowa,  181,  64 
N.  W.  836,  In  which  It  was  held  that  when  a 
landowner  granted  the  easement  for  a  high- 
way on  condition  that  he  might  have  the  right 
to  Join  bis  fences  to  a  bridge,  which  it 
would  be  necessary  to  build  over  a  creek,  so 
that  his  cattle  might  pass  under,  the  road  au- 
thorities could  not  disregard  this  right 
There  is  also  the  case  of  Hunsicker  v.  Briscoe, 
12  La.  Ann.  169,  In  which  It  was  held  that 
the  parochial  authorities  may,  in  order  to 
avoid  expense  In  the  appropriation  of  prop- 
erty, authorize  the  owners  of  the  soil  over 
which  a  road  passes  to  keep  up  gates,  where- 
by the  right  of  way  may  be  secured  to  tbe 
public  with  least  Injury  to  the  owners.  See, 
also,  B.  &  W.  R.  Co.  V.  Waycross,  91  Ga.  573, 
17  S.  B.  674.  If  the  contract  In  question  re- 
quired the  county  authorities  to  perpetually 
maintain  the  bridge,  a  more  serious  question 
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might  be  presented;  but,  as  we  construe  It 
merely  to  give  Wright  the  privilege  to  Join 
his  dam  to  the  piers  so  long  as  the  bridge  is 
maintained,  no  such  proposition  is  before  ns. 

We  cannot,  in  light  of  the  record,  hold  that 
the  contract  is  contrary  to  public  policy,  for 
that  the  erection  of  the  dam  would  tend  to 
Injure  and  Impair  the  usefulness  and  safety 
of  the  bridge  for  public  travel,  because  evi- 
dence was  submitted  on  this  issue,  and  the 
tlrlal  court  found  to  the  contrary.  While  we 
do  not  think  that  public  policy  would  allow 
the  county  authorities  to  barter  away  the 
safety  of  the  highway,  still,  in  the  nature  of 
things,  much  must  be  left  to  the  discretion 
of  the  local  authorities  In  determining  what 
will  or  what  will  not  be  safe.  We  hardly 
think  that  the  mere  fact  that  the  public  con- 
venience might  be  slightly  discommoded  in 
times  of  freshets  and  unduly  high  water 
would  be  sufficient  ground  for  declaring  the 
contract  void.  The  inconvenience  must  be  sub- 
stantial. Nor  Is  the  fact  that  the  dam  may 
cause  It  to  be  more  expensive  to  maintain 
the  bridge  a  reason  for  declaring  the  contract 
Invalid.  This  feature  relates  to  interest  of 
the  county  In  the  bridge,  as  distinguished 
from  that  of  the  public;  and  as  to  such  In- 
terest the  county  commissioners  have  the 
power  to  contract.  This  distinction  is  brought 
out  in  the  case  of  Justices  v.  Plank  Road  Co., 
9  Oa.  486,  as  follows:  "The  easement  in  a 
public  road  is  a  property.  In  equity,  belonging 
to  the  county  at  whose  expense  it  is  con- 
structed. It  is  subject  to  use  by  the  public  at 
large;  hence,  as  I  before  have  said,  it  ap- 
pertains to  the  public.  Yet  this  Is  not  in- 
consistent with  the  Idea  of  an  equitable  in- 
terest or  property  In  the  county.  The  public 
use  may  be  considered  as  a  limitation  upon 
the  property.  The  Interest  which  a  county 
has  in  a  public  highway  springs  equitably 
out  of  the  fact  that  that  county,  and  not  the 
whole  public,  have  paid  the  costs  of  construc- 
tion. The  right  to  lay  out  and  open  the  road 
Is  derived  from  the  Inferior  court,  acting  un- 
der the  Legislature.  The  easement  Is  a  legis- 
lative grant.  The  people  of  the  county  make 
the  grant  available  by  the  outlay  which  Is  nec- 
essary to  open  the  road;  and,  so  long  as  the 
grant  is  unrevoked,  the  road — that  is,  the  ease- 
ment— is  an  Interest  or  property  In  the  county. 
The  Inferior  courts  are  the  depositories  of 
this  property,  as  well  as  any  other.  It  is 
their  duty  to  protect  it,  as  much  so  as  to  pro- 
tect the  courthouse,  and.  If  it  Is  violated, 
they  have  the  right,  as  tlie  agents  or  trustees 
of  the  county,  to  go  Into  a  court  of  equity  for 
redress." 

On  this  particular  phase  of  the  question 
the  case  of  Hanbury  v.  Woodward  Lumber 
Co.,  98  Ga.  60,  26  S.  E.  477,  Is  squarely  In 
point  Certain  citizens  residing  in  West  End, 
Atlanta,  attempted  to  enjoin  the  Woodward 
Lumber  Company  from  laying,  with  the  per^ 
mission  of  the  municipal  authorities,  a  pri- 
vate railway  track  across  a  public  street  in 


which  the  lumber  company  owned  the  fee ; 
the  contention  being  made  that  the  track  and 
the  moving  of  cars  thereon  rendered  the  pub- 
lic use  of  the  highway  Inconvenient  and  un- 
safe. The  Supreme  Court  said:  "To  what 
extent  the  owner  of  the  fee  may  appropriate 
to  bis  own  use  those  other  Incidental  rights 
not  conflicting  with  the  public  use  Is  nec- 
essarily a  matter  resting  primarily  with  the 
city  authorities,  and  is  referable  to  the  broad 
discretionary  powers  conferred  upon  them  in 
the  conduct  and  management  of  the  public 
ways.  He  may  be  permitted  to  lay  gas  and 
water  pipes  or  drains  under  the  roadway,  and 
do  many  other  acts  for  his  own  advantage, 
provided  the  use  of  the  public  is  not  impair- 
ed. Whether  or  not  such  uses  could  be  en- 
joyed without  prejudice  to  the  public  right  Is, 
as  we  have  said,  primarily  a  matter  for  the 
consideration  of  the  city  authorities,  and.  If 
they  conceive  that  the  proposed  right  of  the 
abutting  lot  owner  may  be  safely  exercised 
without  exposing  to  inconvenience  or  jeop- 
ardy the  easement  of  the  public,  an  injunction 
against  the  exercise  of  such  right,  at  the  suit 
of  private  citizens  not  owners  of  property 
abutting  upon  the  portion  of  the  street  sought 
to  be  devoted  to  the  particular  private  use, 
will  not  be  granted.  In  respect  to  this  mat- 
ter  the  authorities  represent  the  public,  and 
their  consent  Is  a  sufficient  warrant  for  up- 
holding the  judgment  that  the  entry  of  the 
owner  of  the  fee  was  not  per  se  wrongful. 
In  the  present  case  the  parties  sought  to  be 
enjoined  were,  the  one  a  railroad  company, 
the  other  a  manufacturing  company.  They 
owned  lots  opposite  each  other  and  abutting 
on  the  street  In  question.  The  latter  desired 
the  construction  of  a  spur  track,  so  as  to 
connect  the  two  lots  and  thus  give  It  connec- 
tion with  the  other  company's  railroad.  They 
each  agreed  to  this,  and  the  municipal  au- 
thorities consented,  by  resolution  declaring 
that  the  public  would  suffer  no  Inconvenience 
from  the  construction  of  the  proposed  track. 
We  think,  Inasmuch  as  the  city  authorities 
held  only  an  easement  to  the  extent  of  a 
right  of  way,  that  there  was  no  abuse  by  them 
of  their  discretion  in  allowing  the  owners  of 
the  fee  the  uses  of  the  street  for  the  purposes 
above  mentioned.  It  was  a  valuable  right  to 
the  owner  of  the  lot.  Proper  precautions 
were  taken  to  protect  the  interests  of  the 
public,  and  there  is  no  reason  why  he  should 
have  been  deprived  of  that  right.  Of  course, 
we  cannot  undertake  to  say  that  the  proposed 
track  may  not  hereafter,  either  because  of 
the  manner  of  its  construction  or  the  manner 
of  its  use.  become  a  nuisance  and  subject  to 
abatement  as  such.  An  Increase  in  population 
or  travel  may  bring  about  such  a  result.  But 
under  the  present  record  we  hold  that  in 
favor  of  the  owner  of  the  fee  In  the  street 
the  city  authorities  had  the  power  to  au- 
thorize a  Joint  enjoyment  of  the  property, 
and  that  their  discretion  was  not  abused 
when  It  was  determined  that  the  proposed 
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■se  by  the  owner  of  the  fee  was  not  Incon- 
ststent  with  the  exercise  by  the  public  of  Its 
donUnant  right  of  way." 

We  have  been  led  Into  this  lengthy  discus- 
sion of  this  case,  not  only  by  the  able  and 
earnest  argaxnentB  which  were  presented  pro 
and  con,  but  also  on  account  of  the  public 
character  of  the  interesting  questions  Involv- 
ed; and,  after  considering  the  matter  In  its 
Tarlons  phases,  we  hold  that  the  contract  Is 
legal,  and  that  the  Judgment  rendered  Is  cor- 
rect 

Judgment,  on  the  main  bill  of  exceptions, 
affirmed;    cross-bill  dismissed. 


MDTUAIi  LIFE  INS.  00.  v.  STBGALIi. 

(No.  136.) 

(Ooart  of  Appeals  of  Georgia.    April  20,  1907.) 

1.  iNBTJRARCEr— TZSK  AMD  DUBATION  OF  RiBK 

— LiTB  Policy. 

A  petition  brought  to  recover  on  a  policy 
of  life  inaarance,  which  shows,  on  Its  face  and 
by  ita  exhibits,  that  the  policy  was  issued  and 
bore  date  August  30,  1904,  that  the  first  premi- 
um was  paid,  that  the  condition  of  liability  to 
pay  the  amount  named  in  the  policy  was  that 
annual  premiums  of  a  named  amount  should  be 
paid  in  advance  on  August  .30th  in  each  year 
thereafter,  tlmt  the  insured  did  not  accept  the 
policy  nor  pay  the  first  premium  thereon  until 
>iovember  19,  1904,  that  no  premium  was  there- 
after paid,  and  that  the  insured  died  October  29, 
1905,  as  against  a  general  demurrer  on  that 
ground,  seta  oat  no  cause  of  action. 

2.  Savk. 

olicy  such 
rst  premi- 

,.^^    ,7  ,    v  -i. policy  Noveinber  19, 

1IM>4,  had  the  effect  of  continuing  the  policy  in 
force  for  one  year  from  that  date,  is  unsound 
as  a  matter  of  law. 

3.  Saioe. 

A  stipulation  In  a  written  application  for 
a  policy  of  life  insurance  to  the  effect  that  the 
contract  to  be  issued  thereunder  shall  not  take 
effect  until  the  first  premium  is  paid  is  one  for 
the  benefit  of  the  insurer ;  and  when  in  response 
to  smcb  application  the  insurer  accepts  the  same, 
and  in  due  course  issues  a  policy  of  which  such 
application  becomes  a  part,  with  conditions  as 
above  aet  out,  and  the  insured  afterwards  accepts 
the  policy  and  pays  the  first  premium  thereon, 
he  must,  in  order  to  keep  the  policy  in  force, 
comply  with  its  terms  as  to  future  payments  of 
premiums. 

(Syllabus  by  the  Court.) 


«.    OAJU. 

The  contention  that,  under  a  polic] 
as  above  described,  nayment  of  the  first 
nm  and  acceptance  Of  the  policy  NoveUit 


Error  from  City  CJourt  of  Balnbrldge; 
Harrell.  Judga 

Action  by  Mrs.  Claude  Stegall  against  Mu- 
tual Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

James  H.  Gilbert  and  Pottle  &  Glessner. 
tor  plaintiff  In  error.  A.  E.  Thornton  and 
Russell  &  Hawes,  for  defendant  In  error. 

LITTI.EJOHN,  J.  The  Issues  submit- 
ted for  our  consideration  were  raised  by 
tlie  refusal  of  the  trial  judge  to  sustain  cer- 
tato  demurrers  filed  by  the  Mutual  Life  In- 
mrance  Company  to  a  petition  which  Mrs. 
Claude  Stegall  filed  In  the  city  court  of  Baln- 
brldge^ seeking  a  recovery,  In  the  aggregate 


of  $5,000,  on  two  iralides  of  life  Insurance 
which  the  insurance  company  had  thereto- 
fore Issued  on  the  life  of  her  deceased  bus- 
band,  &[.  J.  C.  Stegall,  and  In  each  of  which 
she  was  named  as  the  sole  beneficiary.  There 
was  a  general  demurrer  that  no  cause  of  action 
was  set  out,  and  there  were  special  demur- 
rers to  the  alleged  Infirmities  In  particular 
paragraphs  of  the  petition.  As,  however,  we 
dispose  of  the  case  made  by  the  petition  on 
Its  merits,  under  the  general  demurrer,  ad- 
versely to  the  contention  of  the  plaintiff  In 
the  court  below,  it  is  not  necessary  that  the 
grounds  of  special  demurrer  shall  be  con- 
sidered or  passed  on.  So  far  as  it  Is  nec- 
essary to  determine  the  legal  questions  in- 
volved, the  case  made  by  the  petition  will 
appear  in  the  following  statement,  which  Is 
complied  from  the  petition  and  the  exhibits 
which  were  made  a  part  thereof :  On  August 
1,  1904,  Martin  J.  Crawford  Stegall  made  ap- 
plication to  the  Mutual  Life  Insurance  Com- 
pany of  New  York  for  the  issuance  of  two 
policies  on  his  life,  one  for  $3,000  and  the 
other  for  $2,000,  containing,  among  other 
things,  the  clause:  "Which  [contract]  I  here- 
by agree  to  and  accept,  and  which  shall  not 
take  effect  until  the  first  premium  shall  have 
been  paid  during  my  continuance  In  good 
health  and  the  policy  shall  have  been  slfrned 
by  the  secretary  of  the  company  and  issued." 
On  this  application  the  policies  were  Issued, 
duly  executed,  and  bore  date  August  30, 
1904.  The  body  of  each  of  the  policies  con- 
tains a  promise  to  pay  the  plaintiff  below.  If 
living,  etc.,  $3,000  under  one  of  said  policies, 
$2,000  under  the  other,  upon  acceptance  of 
satisfactory  proofs  of  the  death  of  Martin 
J.  Crawford  Stegall  "during  the  continuance 
of  this  policy,  upon  the  following  condition, 
and  subject  to  the  provisions,  requirements, 
and  benefits  stated  on  the  back  of  this  policy, 
which  are  hereby  referred  to  and  made  a 
part  hereof:  The  annual  premium  [stating 
the  amount]  shall  be  paid  In  advance  on  the 
delivery  of  this  policy,  and  thereafter  to  the 
company  at  Its  head  oflSce  in  the  city  of  New 
York  on  the  30th  day  of  August  In  every 
year  during  the  continuance  of  this  contract 
The  receipt  of  the  first  payment  of  premium 
hereon  Is  acknowledged."  Among  the  pro- 
visions on  the  back  of  each  policy  is  the  fol- 
lowing: "Notice.  No  person,  except  'an  ex- 
ecutive ofiBcer  of  the  company  or  Its  secretary 
at  the  head  office  In  New  York,  has  the  power 
on  behalf  of  the  company  to  make,  modify, 
or  alter  this  contract,  to  extend  the  time  for 
paying  a  premium,  to  bind  the  company  'by 
making  any  promise  or  by  accepting  any  rep- 
resentation or  Information  not  contained  In 
the  application  for  this  contract."  Touching 
the  payment  of  premiums  on  these  policies, 
the  petition  alleges  that  "on  November  19, 
1904,  petitioner's  husband  [M.  J.  C.  Stegall, 
the  insured]  paid  the  premium  on  said 
policies  to  T.  B.  Morgan,  defendant's  agent, 
who  received  said  application,  by  executing 
and  delivering  to  said  agent  hla  two  prpmia- 
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Bory  notes,  both  dated  Noyember  19,  1904 
[for  the  stipulated  yearly  premiums],  said 
Martin  J.  Crawford  Stegall  being  at  the  time 
In  good  health,  said  notes  paying  the  pre- 
miums on  said  policies  for  one  year  from  the 
date  of  their  execution  and  delivery,"  and 
that,  "upon  the  execution  and  delivery  of 
the  said  two  notes,  said  policies  of  Insurance 
were  delivered  to  the  said  Martin  J.  Craw- 
ford Stegall,  and  from  that  date  were  effect- 
ive." The  petition  alleges,  further,  that  on 
October  29,  1005,  "during  the  continuance  of 
said  policies,"  the  plaintiff's  husband,  Martin 
J.  Crawford  Stegall,  was  shot  and  killed. 
The  further  allegations  are  made  that  proofs 
of  death  were  duly  made  and  that  the  In- 
surance company  denied  Its  liability  and  re- 
fused to  pay. 

In  support  of  the  judgment  rendered  In  the 
court  below,  counsel  for  the  defendant  In 
error  insist,  as  a  matter  of  law,  that  notwith- 
standing the  policies  of  insurance  bear  date 
August  30,  1904,  and  provide  that  the  annual 
premium  to  continue  the  policies  In  force 
shall  be  paid  on  August  30th  In  each  year, 
yet,  as  the  policies  provide  that  they  shall 
not  become  ^ectlve  until  the  payment  of 
the  first  premium  and  the  delivery  of  the  pol- 
icies thereunder,  It  follows  that,  Inasmuch 
as  the  premiums  were  not  paid  on  the  poli- 
cies nor  those  writings  delivered  until  Novem- 
ber 19,  190^  the  policies  became  effective 
on  that  day;  that  the  date  in  the  policies, 
by  consent  of  parties,  was  changed  to  the 
day  of  payment  and  delivery  of  the  policies, 
and,  the  premiums  paying  for  Insurance  by 
the  year,  such  payment  held  the  policies  in 
force  until  November  19,  1906,  and,  the  in- 
sured having  died  on  October  29,  1905,  the 
beneficiary,  by  her  petition,  shows  a  right 
of  recovery.  We  find  one  fatal  defect  In  this 
line  of  reasoning.  It  is  not  in  accord  with 
the  letter  or  the  spirit  of  the  policies.  To 
maintain  the  right  of  recovery  under  the  al- 
legations of  the  petition,  life  insurance  must 
primarily  be  treated  as  a  subject  of  bargain 
and  sale.  As  such  it  is  frequently  referred 
to.  Yet  it  is  not  a  chattel.  It  is  not  mer- 
chandise. Its  object  bears  no  relation  to 
ordinary  instances  of  bargain  and  sale,  where 
the  purchaser  parts  with  his  money  for  its 
equivalent  in  a  material  thing  of  Intrinsic 
value<  to  him;  and,  if  it  be  a  subject  of  bar- 
gain and  sale  at  all,  it  is  only  so  in  a  quali- 
fied and  limited  sense.  For  ourselves  we 
prefer  to  treat  life  Insurance  from  the  stand- 
point of  our  Civil  Code  of  1895  (section  2114), 
as  a  contract  by  which  the  Insurer,  for  a  stip- 
ulated sum,  engages  to  pay  a  certain  amount 
of  money  If  another  dies  within  the  time 
limited  by  the  policy.  As  a  contract,  ail  of 
Its  material  terms  and  conditions  must  be 
observed  and  complied  witti,  either  to  create 
a  right  or  a  liability.  Not  only  Is  it  a  con- 
tract, but,  to  be  a  valid  one.  It  must  be  in 
(vritlng.  ClT.  Code  1895,  §t  2117,  2089.  Hence 
the  terms  and  conditions  of  it  are  fixed  and 
•asily  ascertalnabl&    A  policy  of  life  Insur- 


ance (in  this  case  at  least)  Is  not  the  whole 
contract  The  Insured  made  an  application 
In  writing  for  the  two  policies,  which  were 
Issued.  That  and  the  policies  Issued  con- 
stituted the  contract  The  contract  on  whleli 
the  plaintiff  sues,  and  only  on  the  terms  of 
which  she,  in  any  event,  can  recover,  contains 
a  broad  stipulation  In  the  shape  of  a  notice 
that  only  an  executive  officer  or  its  secretary 
at  its  head  office  in  New  York  has  the  power 
to  modify  or  alter  the  contract,  or  to  extend 
the  time  of  paying  the  premium,  or  to  bind 
the  company  by  making  any  promises.  No  al- 
legation is  made  that  any  change  of  the  kind 
indicated  was  had.  Ck)nsequently  the  rights 
of  the  parties  are  to  be  fixed  by  the  original 
written  contract.  This  (and  both  parties  to 
the  suit  are  equally  bound  by  It)  makes  a  con- 
dition precedent  to  the  liability  to  pay  on  the 
death  of  the  insured  that  the  annual  pre- 
miums shall  be  paid  in  advance  on  delivery 
of  the  policy,  and  thereafter  on  the  30tb 
day  of  August  In  every  year  during  the  con- 
tinuance of  the  contract  Certainly  the  con- 
templation of  the  parties  was  that  the  poli- 
cies for  which  the  insured  applied  should 
have  a  date  from  which  the  Insurance  should 
commence.  None  was  fixed  in  the  application, 
except  that  the  company  was  asked  to  issue 
the  policies  and  the  Insured  agreed  to  accept 
them  when  Issued.  The  application  was  made 
on  August  1st  Thirty  days  afterwards  the 
policies  were  issued  In  New  York,  and  bore 
date  August  30,  1904,  and  carried  Insurance 
on  the  life  of  Stegall  from  that  date,  thus 
making  the  year  of  insurance  end  on  August 
30,  1905.  It  Is  true  that  the  insured  did  not 
receive  the  policies  until  November  19,  1904, 
and  it  Is  equally  true  that  the  company  was 
not  bound,  under  the  terms  of  the  contract, 
until  he  had  paid  the  premium  and  received 
the  policies.  He  asked  for  the  Insurance  on 
August  1st,  and  agreed  to  accept  the  policies 
and  pay  the  premiums  when  Issued.  The 
company  accepted  bis  application  and  fur- 
nished the  contracts  on  August  80th.  He 
did  not'  then  receive  them,  but  let  them  He 
dormant  until  November  19th.  He  then  paid 
for  them,  and  accepted  the  policies  as  they 
stood,  carrying  insurance  back  from  August 
30th,  and  stipulating  that,  to  keep  the  policies 
in  force,  the  next  annual  premium  must  be 
paid  August  30,  1905.  He  asked  for  no 
change.  None  was  made.  He  knew  what  he 
received.  His  beneficiary  stands  to-day  on 
the  contracts  containing  these  stipulations. 
Nothing  can  t>e  clearer  to  our  minds  than 
that,  on  failure  to  pay  the  annual  pre- 
miums provided  for  on  August  30,  1905,  the 
policies  lapsed,  and  were  not  in  force  at  the 
time  of  the  death  of  the  Insured,  October 
29,  1905.  Under  our  positive  law  in  relation 
to  life  Insurance,  a  policy  runs  from  midday 
of  the  date  of  the  policy,  and  the  time  must 
be  estimated  accordingly  if  a  policy  Is  limited 
to  a  specified  number  of  years.  Civ.  Code 
1895,  {  2110. 
We  were  referred  to  a  decision  in  the  case 
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of  MettiTin  ▼.    Fidelity  Mutnal  Life  luBur- 
aoce  Association    (Gal.)  58  Pac.  387,  as  an 
aotborlty  to  Bnstaln  the  Judgment  of  tbe  court 
below.   That  decision,  however,  was  not  final; 
a   rehearing    being    granted,    on   which   the 
three  justices    -who   In  department  bad  ren- 
dered the  dedslon  Joined  with  the  other  mem- 
bers of  the  court  in  bank  In  a  unanimoua  de- 
cision which  iB  In  full  accord  with  what  we 
now  dedde.     129  Cal.  251,  61  Pac.  1112.    In 
that  case  the  policy  was  dated  July  30,  1896, 
and  called  for  quarterly  premiums  beginning 
on  that  date,  and  provided  that  It  should  not 
be  binding  until  delivered  and  the  first  pre- 
mium paid,  and  on  failure  to  pay  any  pre- 
mium when  due  the  policy  should  be  "ipso 
facto  nnl  and  void."    The  policy  was  not  de- 
livered nor  the  first  premium  paid  until  Sep- 
tember 3d.     The  Insured  died  after  October 
30,  1895,  without  paying  the  second  quarterly 
premium.    The  holding  of  the  Supreme  Court 
of  California  is  that  the  policy  became  void 
prior  to  the  death  of  the  Insured,  since  the 
second  quarterly  inremlum  became  due  Octo- 
ber 30.  1896. 

The  court  erred  In  overruling  the  general 
demurrer. 
Judgment  reversed. 

Judge  lilTTIiEJOHN,  of  the  Southwestern 
drcnlt.  Judge  ROAN,  of  the  Stone  Moun- 
tain circuit,  and  Judge  HAMMOND,  of  the 
Augusta  circuit,  were  designated  to  preside 
Instead  of  the  Judges  of  this  court,  who  were 
disqualified. 


SOUTHERN    BT,    CO.   T.    ROSENHEIM    * 

SONS.    (No.  aoi.) 
(CooTt  of  Appeal*  of  Georgia.     May  9,  1907.) 
L  CaBKIEBS— LiOSS  OF  Baogagb— A  0  T I  o  H — 
DaCXiAKATION. 

A  declaration  against  a  railway  company, 
merely  alleging  the  delivery  of  certain  trunks 
and  tnelr  contents  Into  its  custody  and  a  fail- 
me  to  redeliver,  but  not  alleging  that  the  trunks 
were  to  be  transported  or  carried  as  baggage  or 
otherwise,  does  not  set  out  a  cause  of  action 
against  the  railway  comjMiny  as  a  carrier  of 
bafcsage,  but  only  as  a  waTeoonseman  or  a  de- 
pository. 

2.   SAIOB— Loss   BT   FiBK. 

One  who,  having  been  a  passenger,  arrives 

with  his  heggage  at  destination,  surrenders  his 

r      checks,  opens  up  the  trunks  in  the  baggage  room, 

and  afterwards  leaves  the  tmnka  in  the  baggage 

room  by  permission  of  the  baggage  clerk,  upon  a 

rtatement  that  be  will  be  going  off  again  next 

'      day  and  will  then  recheck  them,  cannot  hold 

{      the  railway  company  responsible  as  a  carrier  of 

baggage,  for  the  destruction  of  the  trunks  by  fire 

ftarinc  the  night. 

(a)  The  transaction,  if  not  merely  a  pergonal 
one  between  the  owner  of  the  trunks  and  the 
baggage  clerk,  charges  the  lailway  company  with 
M  higher  responsibility  than  that  of  a  depos- 
itory, 
lb)  This  is  so  notwithstanding  the  owner  of 
\    the  trnnks  may  have  been  the  holder  of  a  mile- 
'    tft  book,  good  for  transportation  on  the  lail- 
*>j  company's  trains. 
[Ed.  Note.— For  cases  in  potait,  see  Cent.  Dig. 
WL  9,  Carriers,  {  1643.] 
(Brllabas  by  the  Court.) 

58  s.B.-a 


Error  from  City  Court  of  Savannah;  Nor- 
wood, Judga 

Action  by  Rosenheim  A  Sons  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Osborne  &  Lawrmce  and  Edmund  H.  Abra- 
hams, for  plaintiff  In  error.  Oarrard  &  Mel- 
drim,  for  defendants  In  oror. 

POWELL,  J.  1.  Rosenheim  &  Sons  sued 
the  Southern  Railway  Company  and  recovered 
a  verdict  The  plaintiffs'  declaration,  omit- 
ting merely  formal  parts.  Is  as  follows :  "(1) 
That  the  Southern  Railway  Is  a  railroad  cor- 
poration, having  an  ofllce  and  agent  for  the 
transaction  of  its  usual  and  customary  busi- 
ness In  the  city  of  Savannah,  county  of  Chat- 
ham, and  state  of  Georgia.  (2)  That  on  the 
etb  day  of  February,  1906,  the  said  defend- 
ant then  was  and  still  Is  a  common  carrier  of 
passengers  for  hire,  and  as  such  common  car- 
rier of  passengers  for  hire  had,  on  the  7th 
day  of  February,  1906,  its  depot  at  Waynes- 
vllle.  In  the  state  of  North  Carolina.  (3) 
That  on  said  7tb  day  of  February,  1906,  at 
Waynesville,  In  the  state  of  North  Carolina, 
In  consideration  that  the  plaintiffs  would  de- 
liver to  the  defendant  certain  goods  of  the 
plaintiffs  (more  fully  set  out  In  an  Inventory 
hereunto  annexed,  marked  'Exhibit  A')  to  be 
by  the  defendant  safely  and  securely  kept 
and  redelivered  to  the  plaintiffs  on  request, 
the  said  defendant  promised  the  plaintiffs 
safely  and  securely  to  keep  the  said  goods 
and  to  redeliver  the  same  to  the  plaintiffs  on 
request,  and  the  plaintiffs  delivered  to  the 
defendant  and  the  defendant  received  the 
said  goods  for  the  purpose  and  on  the  terms 
aforesaid,  and  the  plaintiffs  afterwards,  and 
within  a  reasonable  time  In  that  behalf,  re- 
quested the  defendant  to  redeliver  the  same 
to  the  plaintiffs,  and  all  conditions  were  per- 
formed, and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plain- 
tiffs to  have  the  said  goods  safely  and  secure- 
ly kept  and  redelivered  by  the  defendant  to 
the  plaintiffs  as  aforesaid;  yet  the  defendant 
did  not  safely  and  securely  keep  the  same  and 
redeliver  the  same  to  the  plaintiffs  as  afore- 
said, whereby  the  said  goods  were  wholly 
lost  to  the  plaintiffs,  to  the  damage  of  the 
plaintiffs  In  the  sum  of  $491.02,  besides  inter- 
est." Wherefore  Judgment  is  prayed,  etc. 
The  plaintiffs  contend  that  this  declaration 
sets  out  a  case  of  liability  against  the  defend- 
ant for  a  breach  of  Its  duty  as  a  common  car- 
rier by  the  loss  of  a  passenger's  baggage,  and 
Insist  that  It  Is  apt  In  form  and  substance  for 
that  purpose.  The  able  and  experienced  at- 
torney who  appeared  for  the  plaintiffs  In  this 
court  also  claims  that  the  declaration  Is  sub- 
stantially In  the  form  prescribed  by  Chltty. 
We  think  It  plain  that  It  sets  out  no  such 
cause  of  action.  It  does  not  allege  that  the 
goods  were  delivered  for  the  purpose  of  being 
carried  by  the  defendant:  and  this  Is  an  es- 
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sential  allegation  of  Cbitty's  form  in  sucb 
actions.  Ohltty  on  PleadlngB,  •35S.  The 
suit,  as  we  are  constrained  to  view  the  dec- 
laration, is  merely  for  a  breach  of  a  contract 
of  bailment 

2.  The  evidence  was  liliewlge  insufflclent  to 
sustain  a  verdict  holding  defendant  liable  as 
for  the  loss  of  passenger's  baggage.  Adams 
was  a  traveling  salesman  for  Rosenheim  & 
Sons.  He  lived  at  Waynesvllle,  N.  C.  He 
arrived  there  on  the  defendant's  train,  Sun- 
day afternoon,  February  6,  1905,  and  with 
him  came  his  trunlis  as  baggage.  The  next 
morning  he  surrendered  the  checl^s,  took 
charge  of  the  trunks,  opened  them  up  in  the 
depot,  and  sold  a  customer  a  bill  of  goods 
from  the  samples  contained  therein.  He  did 
not  take  the  trunks  away,  but  left  them  in 
the  storage  room  of  the  depot,  telling  the 
-agent,  who  also  performed  the  duties  of  bag- 
gage clerk,  that  he  would  be  going  ofT  again 
next  morning  to  Addle,  or  to  some  other 
place  west,  and  that  he  would  leave  them  In 
the  storage  room  over  nl^ht  and  check  tbem 
the  next  morning.  Tbe  train  next  morning 
was  due  at  0 :16  o'clock.  That  night  the  de- 
pot was  burned,  and  the  trunks  and  their  con- 
tents were  thereby  destroyed.  Adams  had  a 
mileage  book,  good  on  the  Southern  Railway. 
Tbe  trunks  and  their  contents  belonged  to 
Rosenheim  &  Sons.  The  court  charged  the 
jury  that  under  these  circumstances,  if  the 
aj^ent  consented  to  the  trunks  remaining  in 
tlie  depot  overnight,  the  company  would  be 
liable,  unless  the  flre  was  occasioned  by  act 
of  God.  At  common  law,  as  well  as  by  the 
law  of  this  state,  no  excuse  avails  a  carrier 
for  the  loss  of  the  baggage  of  one  who  sus- 
tains to  it  the  relation  of  passenger,  except 
act  of  God,  irresistible  accident,  or  destruc- 
tion by  public  enemy.  Civ.  Code  1805,  8 
2280;  Dibble  v.  Brown,  12  Ga.  217,  56  Am. 
Dec.  460.  A  similar  rule  prevails  in  North 
Carolina.  See  Revlsal  1905,  §  2624.  For 
baggage  in  possession  of  the  carrier,  and  not 
within  the  protection  of  the  above  rule,  the 
liability  of  the  carrier  Is  that  of  a  depository 
for  hire  (warehouseman),  with  the  duty  of 
only  ordinary  diligence,  or  that  of  a  naked 
depository,  with  responsibility  attaching  on- 
ly In  a  case  of  gross  negligence,  according  to 
tbe  circumstances  of  the  case.  Georgia  R. 
Co.  y.  Thompson,  86  Ga.  828,  12  S.  E.  640. 
See,  also.  Civ.  Code  1895,  S!  2921,  2922,  2928. 
We  presume  that  the  same  rule  prevails  in 
North  Carolina,  as  it  is  a  matter  of  general 
law.  If  there  has  been  no  delivery  to  the 
carrier,  but  bis  agent,  without  authority, 
agrees  to  take  care  of  the  baggage  as  a  mat- 
ter of  accommodation,  the  agent  pro  hac  is 
the  agent  of  the  owner  of  the  baggage,  and 
not  of  the  carrier,  and  no  responsibility 
against  the  latter  attaches  to  the  transaction. 
Georgia  R.  Co.  v.  Thompson,  supra.  A  bag- 
gage clerk  has  implied  authority  to  receive 
baggage  on  behalf  of  the  carrier  only  for  a 
reasonable  time  prior  to  the  departure  of  the 
train  on  wblcli  it  la  to  be  carried.    Hutch. 


Carr.  (3d  Ed.)  8  1256;  Lake  Shore  Ry.  Co.  v. 
Foster,  104  Ind.  315,  4  N.  B.  20.  54  Am.  Rep. 
819. 

From  the  instructions  to  the  Jury,  appear- 
ing in  the  record.  It  is  manifest  that  tbe  tri- 
al court  entertained  the  view  that  because 
Adams  had  a  mileage  book,  good-  on  the  de- 
fendant's lines  of  railway,  he  was  entitled  to 
the  rights  of  a  passenger  as  to  these  trunks 
and  their  contents.  Let  ns  see  if  any  sucb 
relation  was  sustained!  "The  owner  of  the 
property  must,  of  course,  stand  in  relation  of 
passenger  to  the  carrier,  in  order  to  fix  upon 
him  liability  as  a  carrier  of  baggage.  Tbe 
carriage  of  the  baggage  is  ex  vi  termini  in- 
cidental to  tbe  carriage  of  the  owner  as  a 
passenger."  Hutch.  Carr.  (3d  Ed.)  8  1274; 
Atlanta  Terminal  Co.  v.  American  Baggnge 
Co.,  125  Ga.  677,  64  S.  E.  711.  "The  passen- 
ger has  the  right  to  deliver  bis  baggage  to  the 
carrier  sucb  time  before  the  starting  of  the 
train  upon  which  he  intends  to  take  passage 
as  may  be  reasonably  necessary  for  obtain- 
ing a  ticket  and  checking  the  baggage.  From 
the  time  delivery  is  thus  made,  the  carrier 
will  be  responsible  for  its  safety  as  a  com- 
mon carrier.  If,  however,  an  earlier  delivery 
to  the  carrier  be  made,  his  custody  will  be 
that  of  a  warehouseman  only,  unless  he  has 
consented  to  hold  it  subject  to  his  common- 
law  liability.  But  the  question  as  to  when 
the  carrier's  liability  as  such  with  respect  to 
baggage  will  begin  will  frequently  depend  up- 
on his  custom  or  manner  of  doing  business  at 
the  particular  station  where  it  Is  received, 
and  in  order  to  impose  upon  the  carrier  the 
liability  of  an  insurer  of  the  baggage,  it  must 
be  delivered  to  and  accepted  by  an  agent  who 
Is  authorized  to  receive  it,  or  delivery  must 
be  made  under  such  circumstances  that  an 
acceptance  by  the  carrier  will  be  implied." 
Hutch.  Carr.  (3d  Ed.)  §  1281.  Tbe  mere  fact 
that  one  has  a  ticket,  or  that  he  has  paid  the 
price  of  transportation,  or  that  he  has  made 
a  contract  of  carriage,  does  not  render  him 
In  all  cases  a  passenger.  He  must  have  sub- 
mitted himself  to  the  carrier's  protection  and 
have  Imposed  upon  himself  an  obligation  to 
the  carrier  for  performance  of  his  own  side 
of  the  contract  of  carriage.  "But  so  long  as 
tbe  party  merely  entertains  the  wish  or  in- 
tention, no  obligation  has  arisen  on  either 
side,  and  he  Is  at  liberty  to  change  that  in- 
tention at  any  moment"  Hutch.  Carr.  (3d 
Ed.)  8  1015;  Webster  v.  Fitcbburg  R.  Co., 
161  Mass.  298,  37  N.  E.  165,  24  L.  R.  A.  521. 
and  cases  cited  In  tbe  footnote;  Central  R. 
Co.  V.  Perry,  58  Ga.  461.  In  the  Webster 
Case  the  person  alleged  to  be  a  passenger 
had  a  10-trtp  ticket  which  establishes  a  sim- 
ilarity to  this  case,  wherein  Adams  had  a 
mileage  book. 

We  think  it  manifest  that  Adams  did  not 
under  tbe  facts  stated,  place  or  intend  to 
place  himself  under  the  obligations  of  a  pas- 
senger at  the  time  he  left  the  baggage  in  the 
depot  His  intention  to  do  so  on  tbe  morrow 
did  not  place  tbe  carrier  uujer  the  ipimediate 

Digitized  by  VjOOQIC 


Gil) 


GLENN  T.  WESTERN  UNION  TELEGRAPH  CO. 


8S 


duty.  He  aid  not  ask  for  a  cbeck  for  his 
baginge  tben,  although  the  North  Carolina 
(tatnte  prescribes  that  "a  check  shall  be  af- 
fixed to  every  parcel  of  baggage  when  taken 
for  transportation  by  the  agent  of  a  railroad 
company,  and  a  duplicate  thereof  given  to 
the  passenger."  Revlsal  1905.  $  2623.  If  the 
agent  had  checked  the  baggage,  the  carrier 
wonld  have  had  a  Hen  upon  It,  not  only  for 
the  freight  thereon,  but  also  for  the  owner's 
transportation  to  the  point  to  which  It  wag 
diecked.  Adams  was  not  In  a  position  at 
that  time  to  make  a  definite  contract  on  this 
subject;  for  be  bad  not  then  decided  wheth- 
er he  was  going  to  Addle,  or  to  some  other 
place,  on  the  next  morning.  It  Is  true  he 
bad  a  mileage  book,  and  that  he  wan  In  a 
position  to  cjalm  transportation  for  himself 
on  the  company's  trains,  and  to  have  his 
baggage  placed  In  the  companys  responslblll- 
tv  a  reasonable  time  In  advance  of  the  de- 
parture of  the  train  on  which  be  shonld  elect 
to  travrt;  bnt  the  mere  possession  of  this 
mileage  book  did  not  hold  him  In  the  relation 
of  a  passenger,  wherever  he  might  be,  but 
only  at  snch  times  and  under  such  clrcnm- 
atances  as  It  was  reasonable  for  the  relation 
to  be  regarded  as  existing.  What  a  mileage 
book  Is  falls  within  common  knowledge.  It 
may  be  that  prior  to  the  enactment  of  our. 
anti-pass  law  the  Judiciary  of  this  state  did 
not  have  saflHcIent  personal  Information  as  to 
mileage  books  to  take  accurate  Judicial  cog- 
nizance o(  them ;  but  now  the  judges  share 
with  the  general  public  this  common  knowl- 
edgei,  A  mileage  book  Is  a  contract  of  car- 
riage, having  attached  thereto  coupons,  one 
for  every  mile;  each  coupon  being  In  two 
parts,  one  part  for  the  passenger's  fare,  the 
other  for  his  baggage.  When  the  baggage  is 
checked,  the  baggage  portion  of  sufficient 
coupons,  according  to  the  distance,  Is  torn 
I  off;  and  no  more  baggage  can  be  checked  up- 
on the  mileage  book  nntii  the  remainder  of 
these  coupons,  representing  the  carriage  of 
the  passenger,  bas  been  detached.  This  ex- 
plains wliy  Adams  naturally  did  not  wish 
to  check  bis  baggage  before  he  definitely  de- 
cided where  be  was  going.  It  would  have 
cost  him  something  to  have  changed  bis  mind 
or  to  have  abandoned  the  trip.  It  was  not 
bad  business  Judgment  for  him,  under  the 
dmunstances,  to  leave  the  trunks  In  the  care 
ot  the  depot  agent  overnight  at  his  own  risk, 
instead  of  placing  tbem  in  the  company's 
care  and  paying  for  tbe  lesnltlng  protection 
by  a  surrender  of  baggage  coupons  out  of  his 
mileage  book;  bnt,  having  taken  this  risk, 
neither  be  nor  bis  employers,  who  actually 
owned  the  tmnks  and  their  contents,  bnt  who 
nnat  claim  through  him,  can  now  charge  the 
railway  company  with  a  liability  which  he 
was  tinwllling  to  pay  them  to  assume.  Ap- 
plying the  facts  as  they  appear  In  tbe  record 
to  tbe  law  as  we  find  It,  we  are  constrained 
to  bold  tbat  the  transaction  was  either  a 
pcnonal  one  between  Adams  and  the  station 
KtBt,  or,  if  there  was  enough  in  the  circum- 


stances to  make  the  agent's  custody  that  of 
tbe  railway  company,  the  latter  held  the 
trunks  as  a  mere  naked  depository ;  and  In 
neither  event  Is  the  railway  company  liable 
for  the  loss,  no  gross  negligence  appearing. 
Judgment  reversed. 


GLENN   ▼.    WESTERN    UNION    TELE- 
GRAPH CO.    (No.  67.) 
(Court  of  Appeals  of  Georgia.    March  2,  1007.) 

1.  TE1,X0BAPHS— FAILUBK    to     PF.UVEB     Mes- 
8AOE— ACTIOW    BY   WiFE — DAMAGES. 

As  a  wife  cannot  maintain  au  action  to 
recover  the  earnings  of  her  husband,  it  follows 
tbat  she  cannot  recover  damages  for  wages  or 
salary  he  might  have  earned  but  for  a  defend- 
ant's tort  or  negligence.  Consequently  an  alle- 
gation that  "by  reason  of  defendant's  negli- 
gence aforesaid  she  was  specially  injured  and 
damaged  *  •  •  the  amount  of  bis  salarv  for 
12%  months  as  a  member  of  the  police  torce, 
which  her  husband  would  have  received  and 
contribnted  to  the  sapiwrt  of  his  family  •  •  • 
but  for  tbe  defendant's  negligence  aforesaid," 
was  properly  stricken  on  demurrer. 

2.  Dakaqes— Mental  Amouish. 

Under  the  decisions  in  Chapman  v.  West- 
ern Union  Telegraph  Company,  15  S.  B.  901,  17 
L.  R.  A.  430,  S»  Am.  St.  Rep.  183.  88  Ga.  768, 
and  Giddens  v.  Western  Union  Telegraph  Com- 
pany, 35  S.  E  638,  111  Ga.  824.  there  can  be 
no  recovery  in  this  state  for  mere  mental  pain 
and  anguish;  and  this  court  is  bound  by  these 
decisions.  This  court,  however,  does  not,  on 
principle,  approve  the  doctrine  therein,  but 
yields  to  these  decisions  only  because  by  law  it 
is  obliged  so  to  do,  and  respectfully  soggests  leg- 
islation upon  this  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  S  100.] 

3.  Tblkqraphs  —  Pailcbe  to  Deliver  Mes- 
saqe— nominai;  damages. 

It  was  error  to  sustain  a  general  demurrer 
to,  and  dismiss,  a  petition  which  set  forth  a 
breach  of  contract  implied  from  public  duty  on 
the  part  of  defendant,  and  which,  if  proved, 
would  entitle  tbe  plaintiff  to  recover  nominal 
damages,  if  no  more. 
(Syllabua  by  the  Court.) 

Error  from  City  Court  of  Macon;  Hodges, 
Judge. 

Action  by  Mattle  J.  Glenn  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant  Plaintiff  brings  error. 
Reversed. 

Nottingham  &  McCIellan,  for  plaintiff  in 
error.  Joseph  H.  Hall  and  Warren  Roberta, 
for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  in  error  filed 
the  following  petition: 

"Mattle  J.  Glenn,  hereinafter  designated 
as  'plaintiff,'  against  the  Western  Union  Tele- 
graph Company,  hereinafter  designated  as 
'defendant,'  brings  this  complaint,  and  to  this 
honorable  court  respectfully  showeth  as  fol- 
lows, to  wit: 

"(1)  Defendant  is  a  corporation  engaged 
In  the  operation  of  a  system  of  telegraph 
lines  through  various  sections  of  this  coun- 
try, embracing,  among  other  fields  covered, 
tbe  territory  In,  through,  and  from  tbe  cities 
of  Macon,  state  of  Georgia,  to  Monpbls,  state 
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of  Tennessee,  and  was  such  corporation  and 
so  engaged  on  the  occasion  and  dates  here- 
inafter named. 

"(2)  The  business  of  defendant  ns  it  so  was 
on  the  dates  hereinafter  specified  is  the  im- 
mediate transmission  and  delivery  of  intel- 
ligence from  point  to  point  on  Its  various 
lines  by  electricity;  said  defendant  holding 
Itself  out  to  the  public  as  undertaking,  for 
bire  at  such  rates  and  charges  as  it  fixed,  to 
promptly  transmit  and  deliver  sudi  messages 
as  may  be  delivered  to  it 

"(3)  Defendant  is  and  was,  on  dates  and 
occasions  hereinafter  named,  conducting  its 
said  business  in  said  county  of  Bibb,  state 
of  Georgia,  aforesaid,  and  has,  and  on  said 
dates  and  occasions  had,  in  said  state  and 
county  an  agent,  an  agency,  and  a  place  of 
business. 

"(4)  Defendant  has  injured  and  damaged 
plaintiff  In  the  full  sum  and  amount  of  $3,- 
000,  in  manner  and  form  and  by  reason  of 
facts  hereinafter  set  forth,  for  that: 

"(5)  For  many  years  prior  to  the  18th  day 
of  July,  in  the  year  1903,  plalntifT,  together 
with  her  husband,  R.  E.  Glenn,  her  children, 
and  her  mother,  was  a  resident  citizen  of  the 
city  of  Macon. aforesaid,  where  her  said  fam- 
ily lived  happily,  being  lovingly  provided  for 
by  her  said  husband,  his  only  source  of  rev- 
enue being  his  position  as  a  member  of  the 
police  force  of  said  city,  at  a  monthly  salary 
of  ^0;  said  Income  being  the  only  means  of 
living  possessed  by  said  family. 

"(6)  On  said  last-named  date  her  said  hus- 
band, in  a  remarkable  and  unusual  spirit  of 
anger,  left  his  home  and  family;  and  for  a 
period  of  about  nine  months  remained  so  ab- 
sented. 

"(7)  Two  days  after  her  said  husband's  de- 
parture, plaintiff  received  through  defend- 
ant, by  its  messenger  boy,  a  telegram  from 
her  husband,  of  which  the  following  is  a 
copy:  'Memphis,  Tenn.,  July  20,  1903.  Mrs. 
R.  E.  Glenn,  202  Cole  St,  Macon,  Ga.  Have 
Just  gotten  right  see  mayor  about  job,  an- 
swer at  my  expense  care  Western  tJnion 
Telegraph  Co.     R.  E.  Glenn.    2:40  p.  m.' 

"(8)  On  the  envelope  inclosing  said  mes- 
sage was  written  by  defendant's  agent  In 
said  Macon,  Ga.,  these  words:  'Please  send 
reply  by  bearer.* 

"(9)  Plaintiff  then  and  there  Immediately 
penned  the  following  reply  to  her  husband's 
said  telegram:  'Macon,  Qa.  July  20,  1903. 
R.  E.  Glenn,  care  Western  Union  Telegraph 
Co.,  Memphis,  Tenn.  Job  all  right  Moseley 
just  left  and  told  me  so.  Been  in  bed  two 
'days.    Thank  God  you  are  coming.    Hun.' 

"(10)  Plaintiff,  having  ascertained  that  her 
aald  husband's  said  position  on  the  police 
force  was  still  open  for  him,  wrote  the  above 
message,  as  a  reply  to  said  message  received 
from  him,  gave  It  to  the  bearing  messenger 
boy,  as  instructed,  to  be  delivered  to  the  of- 
fice and  agent  of  defendant  In  said  city  of 
Macon,  for  transmission  to  her  said  husband. 

"(11)  Plaintiff  confidently  expected  her  said 


husband  to  Immediately  return  home  upon 
receipt  of  her  said  message  answering  his; 
but  as  the  days  wore  on,  and  after  her  hus- 
band, as  she  has  since  learned,  had  left 
Memphis  in  despair  of  any  reconciliation 
ivith  her,  and  hopeless  of  recovering  bis  said 
position  on  the  police  force,  to  her  consterna- 
tion and  horror  she  discovered  that  defend- 
ant bad  negligently  failed  to  transmit  her 
said  message  within  a  reasonable  time,  and 
in  time  to  reach  her  said  husband  while  be 
was  yet  In  the  city  of  Memphis,  and  In  fact 
had  utterly  failed  to  transmit,  or  even  start, 
said  message  from  said  Macon  office. 

"(12)  Long  thereafter,  some  nine  months, 
plaintiff,  after  having  vainly  inquired  by  let- 
ters, telegrams,  and  otherwise,  for  the  where- 
abouts of  her  said  husband,  found  that  be 
was  In  Ft  Worth,  Tex.,  where,  in  the  month 
of  March,  1904,  she  was  enabled  to  reach 
him  with  a  letter. 

"(13)  As  soon  as  her  said  husband  received 
her  letter,  and  as  soon  as  he  could  recover 
from  an  Illness  that  was  then  upon  him,  be 
promptly  returned  to  his  home  and  family  in 
the  said  city  of  Macon,  and  in  a  few  months 
thereafter  resumed  his  iMMltlon  on  the  police 
force,  as  aforesaid. 

"(14)  Had  defendant  received  her  said 
message  he  would  have  promptly  returned 
to  his  home,  family,  and  position. 

"(15)  After  her  husband's  final  return, 
plaintiff  learned  for  the  first  time  the  exact 
condition  of  affairs  which  had  foj:  so  long 
cruelly  separated  her  husband  from  his  home 
and  family;  learned,  and  here  charges,  that 
for  several  days  after  sending  his  said  mes- 
sage to  her,  to  wit  from  Monday,  July  20, 
1903,  to  the  Thursday  following,  her  said  hus- 
band had  literally  haunted  the  office  and 
agency  of  defendant  in  the  said  city  of  Mem- 
phis, visiting  same  several  times  day  and 
night,  vainly  Inquiring  for  an  answer  to  his 
said  message,  for  which  he  had  prepaid  the 
charges,  and  finally,  in  despair  of  both  rec- 
onciliation with  her  and  recovering  his  posi- 
tion In  said  city  of  Macon,  had  gone  to  other 
parts  of  the  country  in  search  of  work. 

"(16)  Plaintiff  here  charges  defendant 
<rlth  negligence  In  falling  to  transmit  her 
said  message  to  her  husband,  and  charges 
that  said  negligence  was  the  proximate  cause 
of  depriving  her  of  the  companionship,  pro- 
tection, and  support  which  her  said  husband 
afforded  her  and  her  family  when  with  them. 

"(17)  Plaintiff  charges  ttiat  the  negligence 
of  defendant  aforesaid  was  the  direct  and 
proximate  cause  of  her  husband's  failing  to 
return  to  his  home  and  family,  and  his  fall- 
ing to  have  and  hold  his  said  position  on  the 
police  force  of  Macon,  from  the  said  20th  day 
of  July,  1903,  to  about  the  first  part  of 
August  1904,  when  he  was  restored  to  his 
said  position. 

"(18)  Plaintiff  shows  that  the  conduct  of 
defendant,  in  failing  to  transmit  her  said 
message,  which  was  delivered  to  defendant 
about  3  p.  m.  on  the  said  20th  day  of  July, 
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IMS,  was  attended  with  aggrayating  drctrai- 
lUnces,  for  wblch  she  asks  exemplary  dam- 
ages, In  addition  to  the  general  and  special 
damages  she  is  entitled  to  recover,  under  the 
law  and  facts. 

"(19)  Plaintiff  shows  that  the  drcmustan- 
ces  show  that  defendant  was  abundantly  put 
upon  notice  of  the  purpose  and  Importance 
of  bet  message,  both  to  her  husband  and 
herself,  and  submits,  as  part  of  the  facts 
bringing  home  said  notice  to  defendant,  the 
prepayment  by  her  husband  of  the  charge  of 
transmitting  her  said  answer,  his  Informa- 
tion to  defendant's  agent  at  Memphis  at  the 
time  of  Its  Importance,  the  message  to  her 
on  envelope  as  aforesaid,  and  the  very  word- 
ing of  her  message,  as  well  as  the  wording 
of  both  her  husband's  and  her  message. 

"(20)  Plaintiff  shows  that  because  of  the 
negligent  conduct  of  defendant  she  was  forc- 
ed to  endure  all  the  pain  and  humiliation 
of  an  enforced  separation  from  her  husband 
for  the  long  period  of  time  aforesaid,  was 
forced  to  endure  the  hardships  Incident  to 
the  withdrawal  of  his  support  and  bis  pro- 
tection of  his  family,  and  to  endure  many 
other  painful  things  necessarily  Incident  to 
sach  a  condition  of  affairs. 

"(21)  By  reason  of  this  absence  of  her 
husband,  brought  about  by  defendant's  neg- 
ligence as  aforesaid,  plaintiff  was  forced 
to  work  and  struggle  to  famish  to  herself 
and  family  that  provision  and  maintenance 
always  theretofore  afforded  by  her  husband. 
Plaintiff,  being  unused  to  work  of  the  char- 
acter she  was  forced  to  resort  to.  In  her 
distressing  condition  necessarily  suffered 
great  bumillatlon  from  the  bare  fact  of  the 
necessity. 

"(22)  In  the  effort  to  properly  provide  for 
her  children  during  said  absence  of  their 
father,  she  was  forced  to  live  for  a  time 
separate  and  apart  from  them,  and  was 
thus  derived,  not  only  of  the  presence, 
companionship,  and  comfort  of  her  hus- 
band, bat  of  that  of  her  children  as  well. 

"(23)  The  negligent  conduct  of  defendant 
aforesaid  placed  plaintiff  in  the  false  and 
humiliating  attitude  of  a  deserted  wife,  and 
brought  upon  her  the  usual  saspidon  and 
onkind  things  Inseparably  Incident  to  so 
nnfortunate  a  condition. 

"(24)  During  said  absence  of  her  husband, 
by  reas(Ki  of  defendant's  negligence  afore- 
said, plaintiff  was  forced  to  give  up  her 
home,  in  her  efforts  to  provide  for  her  family 
without  the  necessary  assistance  of  her  has- 
band. 

"(26)  Plaintiff  submits  that  by  reason  of 
defendant's  negligence  aforesaid  she  was 
specially  Injured  and  damaged  in  the  sum  of 
$875,  the  same  being  the  amount  of  bis 
salary  for  12%  months,  as  a  member  of  the 
police  force,  which  her  husband  would  have 
received  and  contributed  to  the  support  of 
his  family,  from  July  20,  1903,  to  about  Aug- 
ust 1,  WOi,  but  for  the  defendant's  negll- 
{ence  aforesaid. 


"(26)  Plaintiff  cannot  undertake  to  de- 
scribe  the  mental  anguish  and  suffering  en- 
dured by  her  during  the  said  exile  of  her 
husband,  brought  about  by  defendant's  neg- 
ligence aforesaid. 

"(27)  Wherefore  plaintiff  says  that  de- 
fendant has  Injured  and  damaged  her  in 
the  sum  of  (3,000,  for  which  she  prays  the 
Judgment  of  the  court,  and  to  that  end  praya 
process  requiring  defendant  to  appear  at  the 
next  term  of  this  court  to  answer  this  com- 
plaint" 

The  defendant  company  demurred  as  fol- 
lows; 

"(1)  Said  petition  sets  forth  no  cause  of 
action  against  this  defendant  The  damages 
claimed  do  not  flow  from,  nor  are  they  imme- 
diately connected  with,  any  act  of  negligence 
alleged  on  the  part  of  this  defendant 

"(2)  Defendant  demurs  specially  to  th» 
twen^-flfth  paragraph  of  said  petition.  Id 
that  It  sets  forth  no  cause  of  action  against 
this  defendant  for  the  reason  that  the  dam- 
ages therein  claimed  were  not  suffered  by  the' 
plaintiff,  but  by  the  plaintlfTs  husband." 

Upon  hearing  the  demurrer,  the  Judge  of 
the  city  court  sustained  the  same  and  dismiss^ 
ed  the  case,  with  Judgment  for  costs.  To 
this  Judgment  the  plaintiff  in  error,  by  her 
bill  of  exceptions,  excepts,  and  assigns  error 
in  that  the  court  erred  In  not  overruling  the 
general  demurrer,  in  not  overruling  the  de- 
murrer setting  forth  that  the  alleged  damage 
did  not  flow  from  and  was  not  connected  with 
any  alleged  act  of  negligence  of  the  defend- 
ant, in  not  overruling  the  demurrer  to  the 
twenty-fifth  paragraph  of  the  petition,  and 
in  dismissing  plaintiff's  case. 

We  think  that  the  court  properly  sustained 
the  demurrer  to  the  twenty-fifth  paragraph 
of  the  plaintlfTs  petition ;  for  it  is  clear  that 
the  damage  therein  alleged  was  not  sustain- 
ed by  her.  She  had  no  Interest  in  the  con- 
tract mentioned  in  that  paragraph,  and  was 
not  entitled  to  maintain  an  action  for  it  The 
salary  of  her  husband  as  a  member  of  the 
police  force  was  due  and  payable  to  him; 
and  as  the  obligation  to  support  wife  and 
family  Is  upon  the  husband,  and  not  upon 
the  wife.  If  it  be  true  that  the  plaintiff  and 
her  family  were  deprived  of  support,  the 
right  of  action  therefor  would  be  in  her  bus- 
band  only.  But  we  do  not  think  that  all  of 
the  damages  alleged  are  so  remote  as  that 
the  general  demurrer  reaches  all  of  the  para- 
graphs of  plaintiff's  petition.  We  are  qult» 
sure  that  the  court  should  not  have  dismissed 
the  petition  upon  the  groimd  that  it  set  forth 
no  cause  of  action,  because  the  alIegatton» 
of  the  petition  showed  a  breach  of  contract 
by  the  defendant  wblch  entitled  plaintiff  to 
recover  at  least  nominal  damages.  Civ.  Ck)d» 
1895,  i  3801.  This  being  true,  the  cause 
should  not  have  been  dismissed.  The  Su- 
preme Ck>art  has  frequently  refused  to  re- 
verse a  Judgment  denying  a  new  trial  simply 
to  allow  plaintiff  an  opportunity  to  recover 
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nominal  damages ;  bnt  such  a  rule  baa  never 
been  ai^lled  to  the  grant  of  a  nonsuit,  where 
the  plaintiff  was  entitled  to  recover  nominal 
damages.  In  Howard  t.  Dayton  Coal  &  Iron 
Co.,  94  Ga.  416,  20  S.  E.  330,  it  was  held  that, 
"the  evidence  showing  that  the  plaintiff  was 
probably  entitled  to  recover  at  least  nominal 
damages  to  vindicate  his  right.  It  was  error 
to  grant  a  nonsuit."  In  this  respect  the 
same  principle  is  applicable  to  tbe  dismissal 
of  an  action  on  demurrer  as  that  applied 
where  a  nonsuit  has  beien  awarded. 

A  declaration  against  a  telegraph  company, 
which  alleges  that  the  message  delivered  to 
the  company  for  transmission  was  never 
transmitted,  may  be  amended  by  striking  al- 
legations of  damage  which  are  too  remote  for 
recovery,  and  by  inserting  any  new  matter 
amplifying  the  plaintiff's  allegations  as  to 
defendant's  breach  of  contract  or  public  du- 
ty; and  If  the  petition,  after  being  thus 
amended,  is  consistent,  and  sets  forth  a  cause 
of  action  (either  as  to  breach  of  contract  or 
breach  of  public  duty),  such  a  petition,  sub- 
ject to  such  amendment,  should  not  be  dis- 
missed on  general  demurrer,  though  most 
of  the  paragraphs  of  this  plaintiff's  petition 
would  be  subject  to  be  stricken  on  special 
demurrer  thereto,  under  the  ruling  in  Chap- 
man V.  W.  U.  Tel.  Co.,  88  Ga.  763,  15  S.  B. 
901,  IT  I/.  R.  A.  430,  30  Am.  St  Rep.  183. 
Tbe  suit  In  that  case  was  brought  to  recover 
damages  for  mental  suffering  caused  by  .the 
company's  failure  to  deliver  a  message  to 
the  addressee.  There  was  also  a  count  for 
the  statutory  penalty.  The  plaintiff  obtain- 
ed a  verdict  for  the  penalty,  but  a  demurrer 
to  the  counts  for  special  damage,  arising 
from  mental  pain  and  anguish  suffered  by 
tbe  plaintiff,  Chapman,  was  sustained;  and 
this  Judgment  was  affirmed  by  our  Supreme 
Court.  The  effect  of  this  decision  is  to  re- 
lieve a  telegrai)h  company,  no  matter  how 
flagrant  its  neglect  of  duty,  no  matter  how 
ruthless  its  violation  of  Its  contract,  and  no 
matter  how  harrowing  or  aggravating  may 
be  the  results,  from  any  liability  whatever, 
unless  there  be  a  money  loss — an  injury  to 
tbe  person,  reputation,  or  property  of  the 
injured  party.  We  are  bound  by  the  decision 
in  the  Chapman  Case  as  precedent,  but  we 
are  In  no  sympathy  with  the  principle  upon 
whldi  It  Is  based  or  the  reasoning  by  which 
It  Is  sustained.  To  our  minds  it  is  monstrous 
that  you  can  recover  damages  If  you  sustain 
loss  on  your  car  load  of  oxen  by  reason  of 
unreasonable  delay  or  failure  to  deliver  a 
message  relating  to  this,  your  property,  but 
if  yon  are  summoned  to  the  deathbed  of  your 
mother  (whose  dying  blessing  you  would  not 
exchange  for  all  the  cattle  upon  a  thousand 
hills),  and  a  telegraph  company  s^e8  fit  not 
to  send  or  deliver  the  message  which  might 
have  brought  you  to  her  side,  you  are  com- 
pletely helpless.  The  decision  In  the  Chap- 
man Case  is  too  ultra  material  for  even  this 
material   age,   In  which  the  acciuisition  of 


wealth  seems  well-nigh  tbe  only  yardstick  by 
which  Individual  achievement  is  measured. 
It  is  not  only  in  conflict  with  a  long  line 
of  authorities,  eminently  respectable,  and 
which  are  supported  by  consideration  of  the 
most  mature  legal  reasons,  but  it  Is  at  vari- 
ance with  sound  public  policy. 

In  our  opinion,  mental  pain  and  anguish 
should  afford  good  basis  for  an  action  for 
damages,  and  tbe  Jury  can  safely  be  trusted 
to  measure  tbe  amount  It  is  useless  for 
Bs  to  cite  the  (to  our  mind)  unanswerable 
argument  afforded  by  tbe  decisions  of  tbe 
courts  of  last  resort  of  our  sister  states,  but 
we  are  impressed  with  the  necessity  for  legis- 
lative inquiry  into  this  matter.  We  hope 
such  definite  legislative  action  will  ^e  taken 
at  an  early  date  as  will  entitle  a  citizen  of 
this  state  to  recover  (as  In  other  states)  for 
mental  suffering,  as  well  as  for  pecuniary 
loss.  Whether  the  default  as  to  the  message 
causes  pecuniary  loss  or  mental  anguish,  a 
party  entitled  to  sue  must  be  the  real  party 
in  Interest,  and  must  be  either  a  party  to 
the  contract  or  a  beneficiary  named  therein. 
He  may  be  a  party  to  the  contract  by  be- 
ing either  the  sender  whose 'name  is  signed 
to  the  message,  or  the  principal  who  paid  for 
the  message,  or  by  whose  order  the  message 
was  sent;  for  very  frequently  the  signer 
of  a  message  is  a  mere  agent  or  messenger, 
who  is  not  damaged  and  cannot  recover  dam- 
ages. It  Is,  of  course,  too  well  established 
for  discussion  that  before  there  can  be  a 
recovery,  the  telegraph  company  must  have 
notice  that  the  particular  result  alleged  as 
the  basis  of  the  claim  was  to  be  apprehend- 
ed from  delay  in  transmission  or  failure  to 
deliver  and  that  there  should  be  notioe,  also, 
of  the  beneficial  Interest  of  the  partlcul.nr 
person. who  claims  compensation  for  suffer- 
ing. The  purposes  for  which  telegraph  com- 
panies are  created  cannot  be  ignored.  Where 
disappointment  sorrow,  and  anguish  are  the 
natural  result  of  negligence,  they  must  i>e 
held  to  have  been  contemplated  by  a  tele- 
gi-aph  company  when  Its  agent  received  the 
message  and  agreed  for  a  stipulated  compou- 
sation  to  promptly  transmit  and  cause  the 
same  to  be  delivered.  "Otherwise,  In  a 
large  class  of  cases  most  grievous  wrongs 
may  be  inflicted  In  matters  as  vitally  af- 
fecting the  welfare  of  Individuals  as  In  other 
matters  to  which  a  pecuniary  value,  a  mar- 
ket price,  can  be  flxed ;  and  this  In  disregard 
of  a  duty  voluntarily  assumed  to  the  public, 
to  secure  the  due  performance  of  which 
many  privileges,  not  possessed  by  persons 
generally,  are  conferred  by  the  state  upon 
the  offending  party."  Stuart  v.  W.  U.  Tel. 
Co.,  66  Tex.  584,  18  S.  W.  352,  59  Am.  Rep. 
623.  "Telegraph  companies  exercise  and  en- 
Joy  special  franchises  and  privileges  under 
the  law.  The  very  purpose  of  their  organ- 
ization is  to  famish  for  compensation  the 
means  of  rapid  and  prompt  commimlcatlon. 
Its  use  Is  expensive,  and  Is  rarely  resorted  to 
except  In  matters  of  Importance  to  the  par- 
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fles.  Hence  the  resort  to  this  mode  of  trans- 
mittlng  iDformatlon  should  of  itself  be  held 
snfflclent  notice  to  the  company's  agents  that, 
as  between  the  sender  and  the  party  to  whom 
sent,  the  message  Is  deemed  to  be  of  some 
importance,  unless  the  contrary  is  made 
known  by  strict  information  or  strong  impli- 
cation, as  time  is  the  usual  consideration  that 
prompts  parties  to  the  use  of  the  wire."  So 
Eelle  V.  W.  U.  Tel.  Co.,  55  Tex.  813,  40  Am. 
Rep.  805.  "A  telegraph  company  is  essen- 
tially public  in  its  duties.  Without  such  pub- 
lic dntles  there  would  be  neither  reason  for 
its  creation  nor  excuse  for  Its  continued  ex- 
istence. In  fact,  being  the  compioment  of 
tlie  postal  service,  it  is  one  of  those  great 
public  agencies  so  important  In  its  nature 
and  far-reaching  in  its  application  that  some 
of  our  wisest  statesmen  have  deemed  its  con- 
tinued ownership  In  private  bands  a  men- 
ace to  pablic  interests.  Hence  it  follows, 
both  upon  reason  and  authority,  that  the 
failure  of  a  telegraph  company  to  promptly 
and  correctly  transmit  and  deliver  a  message 
received  by  it  Is  a  breach  of  a  public  duty 
imposed  by  operation  of  law.  In  the  words 
of  a  great  English  Judge:  'A  breach  of  this 
duty  Is  a  breach  of  the  law,  and  for  this 
breach  an  action  lies,  founded  on  the  com- 
mon law,  which  action  wants  not  the  aid 
of  a  contract  to  support  it."' 

Were  It  not  for  the  decisions  in  the  Chap- 
man and  Glddens  Cases,  we  should  unhes- 
itatingly bold  that  injury  to  the  feelings  re- 
sulting from  mental  suffering  and  anguish 
constitute  ground  for  general  damages,  re- 
coverable under  a  general  averment  of  dam- 
age; and  though  this  doctrine  of  mental  an- 
guish in  telegraph  cases  Is  of  comparatively 
recent  origin  (having  heretofore  been  deem- 
ed contrary  to  the  principles  of  common  law), 
it  must  be  borne  In  mind  that  It  must  pos- 
sess inherent  merit,  for  the  reason  that  It 
has  made  constant  progress,  in  opposition 
to  the  preconceived  ideas  of  courts  and  Jur- 
ists. To  our  minds  there  Is  no  good  reason 
why  mental  suffering  should  be  differently 
treated  from  physical  pain.  Indeed,  in  cases 
of  physical  injury  the  mental  suffering  is 
taken  into  view.  Why  should  it  be  disre- 
garded because  It  does  not  originate  from  a 
pbysicial  injury  or  Is  entirely  disconnected 
from  it?  As  remarked  by  Justice  Lumpkin 
in  the  Chapman  Case:  "On  ultimate  analy- 
sis, all  consciousness  of  pain  Is  a  mental 
experience,  and  it  Is  only  by  reference  back 
to  its  source  that  one  kind  is  distinguished 
as  mental  and  another  as  physical."  It 
is  interesting  to  note  how  the  doctrine,  first 
announced  in  the  cause  celebre  of  So  Belle 
V.  Telegraph  Co.,  snprn,  of  recovery  of  dam- 
ages for  mental  anguish,  has  extended  by  Its 
at-ceptance  by  courts  of  the  greatest  erudi- 
tion. The  doctrine  has  been  followed  in  Tex- 
as in  more  than  50  cases ;  and  in  Tennessee, 
Alabama,  Kentucky,  Iowa,  Louisiana,  Neva- 
da,  North    Carolina,    South   Carolina,    and 


Washington,  so  far  as  our  investigation  has 
gone,  it  has  been  expressly  approved  and  fol- 
lowed. And  while  there  has  been  no  decision 
upon  the  question  in  New  Tork,  so  far  as 
telegraph  companies  are  concerned,  the  Court 
of  Appeals  of  New  York,  in  the  learned  opin- 
ion in  Gliiespre  v.  Railroad  Co.,  178  N.  T. 
347,  70  N.  E.  857,  66  L.  R.  A.  618,  102  Am. 
St  Rep.  503,  unequivocally  afSrms  the  prin- 
ciple that  a  plaintiff  con  recover  for  purely 
mental  suffering,  without  any  physical  pain 
whatever,  resulting  from  breach  of  public 
duty  by  a  common  carrier ;  and  railroad  and 
telegraph  companies  (considered  as  corpora- 
tions organized  for  public  purposes  and  fixed 
for  a  public  use)  are  essentially  similar  in 
nature.  It  has  not  been  decided  in  Georgia 
what  a  telegraph  company  is.  Three  differ- 
ent opinions  were  held  by  the  three  members 
of  the  Supreme  Court  in  W.  U.  Tel.  Co.  v. 
Fountalue,  58  Ga.  438,  439;  but  whether  a 
telegraph  tompany  be  a  common  carrier  (as 
held  by  Judge  Jackson),  a  bailee  (as  held 
by  Chief  Justice  Warner),  or  a  corporation 
sul  generis  engaged  in  taking  and  delivering 
messages,  "receiving  orders  for  work  and 
labor  and  executing  them"  (as  held  by  Judge 
Bleckley),  the  nature  and  Importance  of  its 
business  with  the  public,  in  our  opinion,  de- 
mands that  such  a  corporation  should,  by 
appropriate  legislation,  be  required  to  answer 
for  mental  suffering,  as  well  as  for  pecu- 
niary loss,  caused  by  and  due  to  the  acts  or 
omissions  of  its  servants  and  agents. 

The  decision  in  the  Chapman  Case  was  not 
only  rendered  at  a  time  when  a  statutory 
penalty  (discussed  in  the  opinion)  was  of 
force,  but  it  Is  distinguishable  from  the  pres- 
ent case  In  several  other  respects,  which  are 
adverted  to  therein  and  wlilch  doubtless 
affected  the  conclusion  reached.  The  plain- 
tiff In  this  case  was  the  sender  of  the  mes- 
sage, while  Chapman  was  the  party  to  whom 
the  message  was  sent ;  and,  in  discussing  tiie 
various  decisions  upon  the  subject  of  recom- 
pense for  mental  anguish.  Justice  Samuel 
Lumpkin  mentions,  as  one  of  the  elements  of 
difficulty  In  determining  that  case,  "whether 
the  person  to  whom  the  message  is  sent,  as 
well  as  the  sender,  can  recover."  88  Ga. 
765,  15  S.  E.  901,  17  L.  R.  A.  430.  30  Am. 
St.  Rep.  183.  And  again,  still  discussing  the 
questions  of  difficulty  (p.  766  of  88  Ga.,  page 
901  of  15  S.  E.).  he  says:  "Some  hold  that 
the  sendee  also,  being  the  beneficiary  of  the 
contract,  can  maintain  the  action  for  its 
violation."  Again,  It  was  not  held  In  the 
Chapman  Case  that  a  plaintiff  could  not  re- 
cover nominal  damages,  but  only  that  the 
plaintiff  in  that  case  could  not  recover  them, 
for  the  express  reason  stated,  to  wit,  that 
to  give  nominal  damages  necessarily  denies 
any  further  recovery,  and  in  ttiat  case  the 
plaintiff  already  had  a  verdict  for  the  penal- 
ty. And  further  on  it  is  held,  in  express 
terms,  that  ii  plaintiff  in  such  a  case  as  this, 
while  she  cannot  recover  for^woundedi  feel- 
Digitized  by  VjOOQIC 


88 


68  SOUTHEASTERN  REPORTBB. 


(6a. 


ings  and  mental  angniab,  can  recover  nominal 
damages.  To  quote  from  the  (pinion  (page 
776  of  88  Ga.,  page  904  of  16  S.  E.) :  "It 
seems  there  Is  no  public  policy  to  be  sub- 
serred  by  giving  damages  for  mental  suffer- 
ing as  a  general  rule,  and  the  law  does  not 
allow  It.  But  It  Is  urged  tbat  the  public 
occupation  of  telegraph  companies  creates 
between  them  and  the  public  a  special  rela- 
tion, In  which  their  responsibility  is  greater 
than  that  of  other  persons.  So  much  of 
their  business  and  profit  is  derived  from  the 
acceptance  of  messages  involving  feelings 
only  that  at  first  view  it  would  seem  legiti- 
mate and  salutary  to  require  them  to  answer 
In  damages  for  any  dereliction  of  duty  In 
this  Important  part  of  their  activity.  The 
argument  is  that,  in  the  exercise  of  a  public 
employment  they  undertake  for  hire  to  serve 
the  feelings  of  their  customers,  and  therefore 
ought  to  pay  for  negligent  nonperformance  or 
misperformance  of  this  peculiar  function. 
This  reasoning  is  unanswerable  in  so  far  as 
It  proves  a  right  of  action  to  arise  out  of 
the  breach  of  duty."  This  last  sentence  un- 
questionably sustains  our  view  with  regard 
to  the  error  of  dismissing  the  plalntUTs  pe- 
tition In  resiMnse  to  the  general  demurrer. 
The  Judge  then  proceeds  to  say  that  the 
penalty  act  of  1887  gives  a  conventional  re- 
dress of  some  money  value  In  Uen  of  mei« 
nominal  liability,  thus  again  inferentlally 
referring  to  one  of  the  considerations  which 
had  influenced  the  decision  In  that  case,  to 
wit,  that  the  plaintiff  could  not  sue  at  once 
for  the  penalty  and  for  nominal  damages, 
as  the  nominal  damages  were  included  in  the 
penalty  and  the  plaintiff  benefited  thereby. 

Unquestionably  in  this  case,  according  to 
the  allegations  of  the  petition,  the  telegraph 
company,  by  receiving  the  dispatch,  owed 
the  plaintiff  a  duty  the  breach  of  which  will 
support  an  action  for  damages.  £/angIey  T. 
W,  U.  Tel.  Co.,  88  Ga.  778,  15  S.  E.  291. 
The  damages  recoverable  would  be  control- 
led by  the  law  of  tort;  the  contract  of  the 
company  (Implied  by  acceptance  of  message) 
being  merely  inducement,  creating  the  rela- 
tion between  sender  and  the  company  as 
carrier  of  the  message,  and  fixing  a  public 
duty  of  the  company.  Telegraph  companies 
pursue  a  public  employment,  and  their  pub- 
lic duty  to  a  special  patron  is  raised  by  the 
contract  (implied  by  the  acceptance  of  the 
message  for  transmission  and  delivery).  Gray 
V.  W.  U.  Tel.  Co.,  87  Ga.  351,  13  8.  E.  662, 
14  L.  R.  A.  96,  27  Am.  St  Rep.  259.  While 
not  bound  as  Insurers,  they,  as  well  as  all 
common  carriers,  are  liable  for  negligence. 
In  every  breach  of  contract  duty,  nominal 
damages  (tbat  is  to  say,  general  damages)  are 
recoverable,  and  th»'efore  the  court  erred  In 
dismissing  the  present  case.  Civil  Code  1895, 
(  3801;  Lilly  v.  Boyd,  72  Ga.  83  (1);  Kenny 
T,  Collier,  79  Ga.  74a,  8  S.  B.  58  (1,  2).  De- 
posit of  the  telegram  and  failure  to  trans- 
mit being  shown,  the  burden  would  be  upon 


the  company  to  Justify.  This  petition  cet^ 
talnly  could  resist  a  general  demurrer.  It 
showed  a  public  duty  arising  out  of  a  con- 
tract to  transmit  the  message,  aasomed  by 
defendant  company.  It  alleged  a  breach  ot 
that  duty,  growing  out  of  the  failure  to 
transmit  the  message,  and  thereby  Imposed 
on  the  telegraph  company  the  burden  of 
showing  diligence;  and  the  breach  of  the 
duty  oitltled  the  plaintiff  to  recover  for  the 
tort  The  petition  met  every  requirement 
necessary  to  charge  the  company  with  notice 
of  the  relationship  of  the  parties,  as  well 
as  with  actual  knowledge  of  the  vital  lmi)ort- 
ance  of  the  misplaced  message ;  and,  but  for 
the  rallng  In  the  Chapman  Case,  we  would 
unhesitatingly  say  that  If,  on  tiie  trial  of 
the  case,  the  evidence  sustained  the  allega- 
tion, the  facta  as  alleged  would  Justify  the 
imposition  of  exemplary  damages.  Accordr 
ing  to  tlie  allegations  of  the  petition  there 
can  be  no  doubt  that  the  failure  of  the  com- 
pany to  perform  Its  duty  was  the  causa 
causans,  the  proximate  cause,  of  such  mental 
pain  and  anguish,  as  well  as  Inconvenience, 
as  common  carriers  are  well-nlgh  universally 
held  responsible  for  In  our  courts.  But, 
though  the  plaintiff  may  not  recover  this,  she 
Is  entitled  to  recover  at  least  nominal  dam- 
ages, and  her  petition  should  not  have  been 
dismissed. 
Judgment  reversed. 


GEORGIA  RT.  ft  ELECTRIC  GO.  ▼.  BAK- 
ER.    (No.  266.) 

(CV>nrt  of  Appeals  of  Georgia.    May  9,  1907.) 

1.  EviDENCK— Res  GE9r.a— Aotb  Accohpant- 
INO  Tbansaotion. 

It  la  error  to  allow  a  witness  in  an  action 
brought  to  recover  damages  for  an  insult,  alleged 
to  have  been  given  on  a  street  car,  to  testify  aa 
to  conduct  of  the  conductor  subsequent  to  the 
transactions  alleged  in  the  petition,  and  discon- 
nected therewith.  An  objection  to  such  testi- 
mony, that  It  was  irrelevant  and  Inadmissible, 
should  have  been  sustained. 

2.  TBiAi/—CoNnnCT— Remakes  or  Judgb. 

While  reasonable  latitude  of  expression, 
must  be  allowed  a  trial  judge  in  ruling  on  the 
admissibility  of  evidence,  still  the  immediate 
and  positive  affirmation  by  the  court  of  a  state- 
ment of  counsel  that  a  given  fact  (not  relevant 
to  the  issues)  would  be  evidence  of  discourtesy, 
and  which  could  be  well  understood  by  the  jury 
as  an  expression  of  an  opinion  as  to  the  effect 
of  the  testimony,  was  error. 

[Eld.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  46,  Trial,  {{  439-443.] 

8.  Sauk— iNBTBTronoHS— Pbotihcb  of  Goust 

AND  JUBT— COWEKTS  ON  EVIDENCE. 

It  was  error,  in  instructions  to  the  Jury, 
for  the  court  to  charge  that  the  Supreme  Court 
had  passed  upon  the  fact  that  the  things  set  out 
in  the  declaration  made  a  case  in  court,  and  es- 
pecially where,  as  a  matter  of  fact,  the  partico* 
far  case  submitted  had  not  been  to  the  Supreme 
Court 
4.  D  A  H  A  o  X  B— Subjects  of  Coicfbnsatobt 

DAVAOXS— IfBNTAI.  SUFTEBINO. 

It  was  error  to  charge  the  jury  that  if  the 
words  and  actions  of  the  defendant's  servant 
were  such  as  to  insult  and  annoy  the  plaintiff. 


Oa.) 


GSORGIA  RT.  A  BLBCTBIC  CO.  ▼.  BAKER. 


tnd  to  worrj  her  and  hnmiliate  her,  she  would 
be  entitled  to  damagea.  There  can  be  no  recov- 
er; for  annoyance  and  worry;  and  the  jury 
ahoold  also  have  been  instmcted  that  the  facts 
and  drcumstancefl  should  not  only  have  been 
nich  as  did  hamiliate  and  inault  the  plaintiff, 
bnt  such  as  would  reasonably  tend  to  humiliate 
any  person  in  similar  circumstances.  The  dam- 
ages recoverable  for  tort,  in  this  state,  are  re- 
stricted to  injuries  to  person,  property,  and  rep- 
QtatioD. 

[Ed.  Note:— For  cases  In  point,  see  Cent  Die. 
ToL  9.  Carriers,  f  1121;  vol.  15,  Damages,  fl 
101-103.] 

6.  Sake— iKSTBUcnoNS. 

It  is  error,  after  giving  in  charge  section 
3906  of  the  Civil  Code  of  1895,  and  without 
any  other  or  further  InstmctionBaa  to  the  meas- 
nre  of  damages,  to  charge  the  Jury  that  this  sec- 
tion would  De  the  rule  under  which  the  jury 
Tould  assess  damages,  in  case  they  found  the 
defendant  liable.  In  every  case  the  jury  should 
be  properly  instructed  as  to  the  measure  of  dam- 
ages applicable  to  the  facta  of  the  particular 
caie. 

e.  Gabbiebs  —  Transpobtatioh  of  Pabser- 
GKBS— Pkbsonai.  Ikjttbiks  —  Acts  of  Cab- 
bikb'b  E<kpix>t£8. 

While  the  conductor  of  a  common  carrier 
is  clothed  with  police  power,  that  (act  affords 
DO  immunity  to  the  carrier  for  damage  resulting 
from  his  wnmgfnl  or  illegal  discharge  of  his 
daty,  either  as  servant  of  the  company  or  under 
color  of  the  police  power  delegated  to  him  by 
law.  Consequently  it  was  not  error  for  the 
court  to  refuse  a  request  to  charge  that  the  de- 
fendant was  not  liable  for  Its  conductor's  acts 
in  carrying  out  the  law  requiring  the  separation 
of  white  and  colored  passengers;  the  request 
being  only  a  partially  correct  statement  of  the 
law. 

7.  TbIAL— iRSTBUOnONS  — NXOESSITT— DVTT 

or  Judos. 
It  is  error  for  the  court  to  omit  to  charge 
tae  principles  of  law  applicable  to  proper  con- 
tentions of  either  part^  to  a  cause,  where  such 
contentions  are  authorized  by  the  pleadings,  and 
are  sustained  by  testimony,  and  thus  become  is- 
■oes  in  the  case. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Calhoun, 
Judge. 

Action  by  A.  L.  Baker  against  the  Georgia 
Hallway  &  Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Bosser  &  Brandon  and  Walter  T.  Colquitt, 
tot  plaintiff  In  error.  Burton  Smith  and  J. 
A.  Branch,  for  defendant  in  error. 

BUSSELL,  J.  Mrs.  A.  L.  Baker  recovered 
a  verdict  for  $TT5  against  the  (Jeorgla  Rail- 
way &  Electric  Company.  The  defendant 
company  moved  for  a  new  trial,  and  excepts 
to  the  Judgment  denying  and  overruling  the 
motion.  There  are  21  grounds  of  the  amend- 
ed motion;  but,  as  the  decision  of  some  of 
them  is  determinative  of  the  merits  of  the 
question  involved,  it  will  not  be  necessary  to 
pass  upon  all  of  these  nomerons  assignments 
of  error. 

Mrs.  Baker  sued  (In  the  language  of  her 
declaration)  for  annoyance,  humiliation,  mor^ 
tlflcation,  and  Insult  No  attempt  was  made 
to  prove  any  special  damages.  The  case 
!  proceeded  upon  her  right  to  recover  whatever 
actual  damages  she  sustained  to  her  feelings. 


and  whatever  Ylndicttve  damages,  if  any, 
the  circumstances  might  authorize  the  Jiuy 
to  assess.  It  appears,  from  the  evidence  of 
the  plaintiff,  that  Mrs.  Baker  was  under 
treatment  from  a  physician,  to  whose  office 
she  went  at  stated  intervals;  that  she  went 
to  the  office  of  the  physician  from  her  home, 
a  distance  of  about  a  mile  and  a  half,  unac- 
companied; that  on  the  day  in  question  she 
had  been  to  the  office  of  the  physician,  and 
walked  back  from  his  office,  something  more 
than  two  blocks,  to  take  the  car;  that  her 
hosband,  at  the  telegraph  office,  and  her 
brother,  at  a  wholesale  house,  were  at  work 
within  less  than  100  yards  of  where  she-  pass- 
ed along  to  take  the  car;  that  she  got  on  the 
car  and  sat  down  on  one  of  the  rear  seats, 
set  apart  for  the  use  of  colored  passengers, 
and  which  she  knew  to  be  set  apart  for  the 
use  of  colored  passengers;  that  she  was  too 
sick  to  move  forward  while  the  car  was  In 
motion;  that  the  conductor  went  to  her  soon 
after  the  car  started,  and  said,  "Move  up  to 
the  front,  please;"  that  she  paid  no  attention 
to  this  request  and  made  no  response  to  the 
conductor;  that  the  conductor  shortly  after- 
wards went  to  her  again  and  requested  her 
to  move  up  to  the  front,  whereupon  she  told 
him  that  she  was  too  sick  to  move  while  the 
car  was  in  motion,  but  that  she  would  move 
when  It  stopped;  that  the  conductor  came  to 
her  again  and  requested  her  to  move,  and 
threatened  to  have  her  arrested  if  she  did 
not  move;  that  the  car  stopped  again  after 
this  at  Mitchell  and  Whitehall  streets,  and 
she  did  not  move  np  while  It  was  stopped; 
that  after  this  time  she  heard  the  conductor, 
upon  the  back  platform  of  the  car,  remark 
to  another  man  In  nniform,  "Damn  her, 'If 
she  don't  move  I  am  a  good  notion  to  throw 
her  through  the  window;"  that  she  did  not 
move  at  any  of  the  subsequent  stops  of  the 
car  until  it  had  become  practically  filled  with 
people  and  had  traveled  about  a  mile,  where 
some  negro  passengers  got  on,  which  necessi- 
tated her  moving  to  the  extreme  front  of  the 
car  In  order  to  reach  a  vacant  seat,  all  the 
other  places,  in  the  meantime,  having  been 
filled  up  by  passengers  at  the  various  stops 
of  the  car.  The  foregoing  presents  the  sali- 
ent features  of  the  case,  as  testified  to  by 
the  plaintiff.  No  other  witness  testified  as 
to  the  circumstances  of  the  transaction,  ex- 
cept the  defendant's  conductor,  whose  testi- 
mony was  materially  in  conflict  with  that 
of  the  plaintiff,  but  which,  having  been  dis- 
regarded by  the  Jury,  will  not  be  considered 
by  OS. 

The  plaintiff  In  error  insists  that  the  ver- 
dict is  excessive,  and  a  new  trial  ought  to 
be  granted;  that  the  most  that  the  plaintiff 
ever  claimed  was  that  the  conductor  had  re- 
quested her,  two  or  three  times,  to  move, 
which  requests  she  disregarded,  and  kept 
her  seat  until  she  was  forced  to  move  by  the 
advent  of  the  negroes,  after  the  car  had 
traveled  more  than  a  mile;  that  the  oath 
which  she  quoted  was  not  addressed  to  her, 
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but  to  some  person  outside  of  the  car,  on 
the  back  platform,  and  not  Intended  for  her 
ears  at  all.  There  Is  some  force  In  the  ar- 
gument of  counsel  for  the  plaintiff  In  error 
that,  even  conceding  that  the  defendant's 
conductor  swore  falsely  when  he  denied  the 
use  of  the  oath,  and  conceding  that  the  plain- 
tiff, in  her  excited  and  neryous  condition  and 
at  her  comparatively  remote  distance  from 
the  conductor,  did  not  misunderstand  what 
he  said,  still  the  fact  remains  tliat  the  re- 
mark was  not  addressed  to  her  and  was  not 
Intended  for  her  hearing;  and  it  is  most 
probable,  as  suggested,  tliat.  If  it  bad  been 
uttered  in  a  tone  -of  voice  loud  enough  to 
warrant  the  Inference  that  it  was  intended 
to  be  heard  by  her,  the  remark  would  have 
been  resented  by  the  other  passengers  on  the 
car.  Although  a  verdict  for  $775,  under  the 
evidence  disclosed  by  this  record,  does  seem 
to  us  rather  large,  still  our  obligation  to  rec- 
ognize the  right  of  the  Jury  to  assess  the 
damages  in  every  such  case  is  so  strong,  and 
our  regard  for  the  right  of  passengers  to  pro- 
tection from  insult  or  abuse  is  so  profound, 
that  we  would  be  extremely  reluctant  to  set 
aside  this  verdict  upon  the  ground  that  it  is 
so  excessive  as  by  its  very  amount  to  show 
that  the  finding  was  the  result  of  bias,  prej- 
udice, or  other  improper  Influences.  We  are 
not  prepared  to  say  that  we  would  do  so, 
were  this  the  only  question  In  the  case.  For 
reasons  hereafter  stated,  It  is  not  necessary 
that  the  question  of  amount  be  passed  upon. 
Upon  another  trial,  in  which  the  errors  now 
complained  of  will  doubtless  not  be  again 
committed,  the  Jury  can  determine,  not  only 
liability,  but  amount.  While  any  one  of  the 
various  assignments  of  error  certified  by  the 
trial  Judge  might  of  itself  be  considered  a 
harmless  error,  taken  altogether  It  must  be 
apparent,  from  the  general  countenance  of 
the  case,  that  the  defendant  did  not  have  a 
fair  legal  trial,  and  that  the  errors,  com- 
plained of  probably  Induced  the  verdict  ren- 
dered, and  perhaps  greatly  contributed  to 
Increase  the  amount  of  the  recovery.  A  brief 
review  of  some  of  the  grounds  of  the  motion 
will  sustain  this  statement. 

It  is  complained  in  the  first  and  second 
grounds  of  the  motion  that  the  court  permit- 
ted the  plaintiff  to  testify  that  the  conductor 
would  not  stop  the  car  long  enough  for  her 
to  get  her  feet  on  the  ground.  The  defend- 
ant objected  to  this  evidence  as  irrelevant 
and  immaterial,  but  the  court  overruled  this 
objection.  The  following  colloquy  occurred 
in  the  presence  of  the  Jury.  Plaintiff's  at- 
torney, combating  the  objection,  said  that 
"to  hurry  her  before  she  alighted  safely 
would  be  an  evidence  of  discourtesy,"  and 
the  court  replied,  "Yes;  I  will  let  it  stay  in." 
There  was  no  allegation  in  the  petition  which 
authorized  this  evidence.  The  plaintiff's  al- 
legation of  discourtesy  concluded  in  the  peti- 
tion with  the  statement  of  acts  on  the  car 
and  before  she  proceeded  to  alight.  The 
transaction  complained  of  had  closed.    Dis- 


courtesy on  one  occasion  cannot  be  shown 
by  proof  of  discourtesy  on  another  occasion. 
To  admit  the  evidence  at  all  had  necessarily 
the  effect  of  adding  weight  to  plaintiff's  con- 
tention tliat  the  conductor  had  been  dis- 
courteous to  her  on  the  occasion  from  which 
the  suit  arose,  as  against  his  contradictory 
evidence  that  no  discourtesy  was  shown. 
The  objection  that  the  evidence  was  irrele- 
vant and  immaterial  was  well  taken;  and 
when  the  Judge,  in  making  bis  ruling,  stated 
In  immediate  sequence,  and  almost  In  con- 
cert with  tlie  counsel  for  the  plaintiff,  that 
to  hurry  her  before  she  alighted  would  be 
evidence  of  discourtesy,  and  that  for  that 
reason  he  would  let  the  evidence  stay  in, 
the  Jury  could  not  have  failed  to  understand 
the  language  of  the  court,  under  the  circum- 
stances, as  being  an  opinion  expressed  by  the 
court  on  the  evidence.  This  was  a  violation 
of  section  4334  of  the  Civil  Code  of  1895. 

The  third  ground  of  the  motion  is  not  fully 
approved  by  the  trial  Judge,  and  for  that 
reason  will  not  be  considered.  Nor  is  it 
necessary  to  discuss  the  fourth  and  fifth 
grounds. 

In  the  sixth  ground  of  the  amended  motion, 
as  approved  by  the  court,  it  is  stated  that 
counsel  for  the  plaintiff  argued  before  the 
court  that  the  case  then  being  tried  had  been 
to  the  Supreme  Court,  and  that  the  Supreme 
Court  had  decided  that  in  this  declaration 
they  had  a  good  case;  and  in  the  seventh 
ground  complaint  is  made  that  the  court,  in 
charging  the  Jury,  emphasized  this  error  and 
gave  additional  weight  to  it,  as  against  the 
defendant,  by  stating  that  the  Supreme  Court 
had  passed  upon  the  fact  that  the  things  set 
out  in  the  declaration  made  a  case  in  court. 
At  the  time  of  the  argument  of  plaintiff's 
counsel  the  defendant  asked  a  mistrial  on  ac- 
count of  the  statement  and  argument  com- 
plained of,  upon  the  ground  that  it  deprived 
the  defendant  of  a  fair  trial,  would  inevita- 
bly affect  the  opinion  of  the  Jury,  and  could 
have  no  other  effect  than  to  bias  the  minds 
of  the  Jury  against  the  defendant.  We  are 
not  prepared  to  say  that  the  court  should 
have  granted  a  mistrial  upon  the  statement 
made  by  plaintiff's  counsel;  but  we  are 
quite  sure  that  the  remark  made  was,  in  its 
tendency,  prejudicial  to  the  defendant's  case, 
and  that  the  court  should  have  clearly  and 
explicitly,  at  the  time  that  his  attention  was 
called  thereto,  explained  to  the  Jury  that  they 
had  no  concern  with  what  might  have  been 
the  decision  of  the  Supreme  Court,  that  they 
should  pay  no  attention  to  the  remark  made, 
and  should  receive  the  law  only  from  the 
court,  when  it  should  thereafter  be  given  to 
them  in  charge.  So  far  as  the  language  in 
the  seventh  ground  Is  concerned,  we  are 
quite  sure  that  the  able  trial  Judge  was  en- 
deavoring to  do  what  be  should  have  done 
the  day  before — trying  to  withdraw  from  the 
jury  any  impression  which  might  have  been 
created  as  to  the  decision  of  the  Supreme 
Court  referred  to.    Upon  examination  of  the 
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whole  charge  we  are  constrained  to  this  opin- 
ion. Bnt  the  language  need,  that  "the  Su- 
preme Court  passed  upon  the  fact  that  the 
things  set  out  In  the  declaration  made  a  case 
in  court,"  In  view  of  all  the  circumstances 
of  the  case,  was  peculiarly  unfortunate,  and 
not  suited  for  the  purpose  doubtless  intended 
hj  the  court.  The  effect  of  this  language  was 
to  state  broadly  to  the  Jury  that  the  Supreme 
Court  had  said  that  the  plaintiff  had  a  case, 
and  that  It  was  only  necessary,  in  order  to 
recover  from  the  defendant,  to  prove  the 
physical  facts  set  out  in  her  petition.  It 
tended  to  deprive  the  defendant  of  that  fair 
and  Impartial  trial  before  a  Jury  to  which 
every  litigant  is  entitled.  Its  natural  effect 
was  to  bias  the  opinion  of  the  Jury  towards 
a  decision  that  a  recovery  should  be  had,  in 
order  that  they  should  obey  and  properly 
respect  what  they  thought  was  the  opinion 
of  the  Supreme  Court;  and  as  a  matter  of 
fact,  though  plaintiff's  husband's  case  had 
been  talcen  to  the  Supreme  Court  (Georgia 
Railway  &  Electric  Co.  v.  Baker,  120  Qa. 
991,  48  S.  B.  355),  It  appears  from  the  record 
that  this  plaintiff's  case  had  never  been  pass- 
ed upon  by  that  tribunal. 

We  think  that  the  charge  complained  of  in 
the  eighth  ground  is  too  broad.  It  put  too 
great  a  burden  on  the  defendant,  and  made 
the  effect  on  the  plaintiff  the  test  of  the  in- 
sult, without  leaving  the  Jury  to  pass  upon 
the  qncstion  of  what  would  be  an  Insult  to  a 
normal  person  of  ordinary  sensibility,  under 
the  facts  and  circumstances  shown  in  the 
case;  and  it  allowed  plaintiff  to  recover  if  she 
was  annoyed,  whether  she  had  reason  to  be 
annoyed  and  insulted  or  not.  The  language 
used  by  the  court  was  as  follows:  "If  you 
determine,  from  the  evidence  in  the  case, 
that  the  words,  actions,  etc.,  were  such  as 
to  Insult  and  annoy  her,  and  to  worry  her 
and  humiliate  her,  then  you  give  her  such 
damages  as  yon  think  she  is  entitled  to  re- 
cover." As  has  heretofore  been  ruled  by 
this  court.  In  Glenn  v.  Western  Union  Tel. 
Co.,  1  Ga.  App.  821,  58  S.  B.  83,  we  are 
bound  by  the  decision  In  Chapman  v.  W.  TJ. 
Tel.  Co.,  88  Ga.  703,  15  S.  B.  901,  17  L.  R.  A. 
430.  30  Am.  St.  Rep.  183.  while  we  do  not  ap- 
prove It  We  think  that  the  peace  of  mind, 
the  feelings,  and  the  happiness  of  every  one 
should  be  guarded  by  giving  recovery  of 
damages  for  mental  anguish  or  suffering 
produced  either  intentionally  or  negligently. 
Bnt  the  doctrine  of  the  Chapman  Case,  that 
only  the  body,  reputation,  and  property  of 
the  citizen  are  protected  by  liability  for  dam- 
ages on  the  part  of  the  wrongdoer,  is  ex- 
pressly affirmed  In  Cole  v.  Atlanta  j^  West 
Point  R.  Co.,  102  Ga.  479,  31  S.  B.  108,  In 
which  a  right  of  recovery  is  sustained  on 
the  express  ground  that  the  allegations  of 
the  petition  affirm  a  "wanton  and  inexcusa- 
ble Injury  to  [Cole's]  person,  viz.,  a  flagrant 
attack  directed  towards  lils  reputation." 

The  next  ground  of  complaint  which  we 
will  consider  Is  the  exception  taken  to  the 


following  charge  of  the  court:  "Now,  In 
passing  upon  the  question  of  damages,  if  yoa 
should  And  that  the  railway  company  is  lia- 
ble, I  give  you  this  law  of  our  state:  'In 
every  tort  there  may  be  aggravating  circum- 
stances, either  in  the  act  or  the  intention; 
and  in  that  event  the  Jury  may  give  addition- 
al damages,  either  to  deter  the  wrongdoer 
from  repeating  the  trespass,  or  as  compen- 
sation for  the  wounded  feelings  of  the  plain- 
tiff.' And  that  would  be  the  rule  under 
which  you  are  to  assess  damages."  We  will 
consider  this  ground  (which  relates  to  the 
court's  giving  section  8006  of  the  Civil  Code 
of  1895  in  charge  to  the  Jury)  In  connection 
with  the  next  succeeding  ground,  in  which 
complaint  is  made  that  the  court  gave  no 
measure  to  the  Jury  by  which  they  could  es- 
timate the  plaintiff's  damages  in  case  of  re- 
covery, except  section  3906  of  the  Civil  Code 
of  1895.  While  It  was  not  erroneous  to  sub- 
mit the  principle  contained  In  this  section.  It 
was  error  on  the  part  of  the  court  to  instruct 
the  Jury  that  this  section  would  be  the  rule 
under  which  they  were  to  assess  damages.  It 
was  a  clear  expression  of  opinion  on  the 
part  of  the  court  that  there  were  aggravat- 
ing circumstances  In  the  case  being  tried, 
and  that  additional  damages  should  be  giv- 
en, and  withdrew  these  questions  from  the 
Jury  by  virtually  saying  to  them  that,  if 
they  believed  the  plaintiff  was  entitled  to 
recover  at  all,  damages  should  be  given, 
either  to  deter  the  wrongdoer  from  repeat- 
ing the  trespass,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff;  and  this 
without  anywhere  having  instructed  the  Jury 
as  to  any  measure  of  the  original  damages 
to  which  the  proposed  addition,  arising  from 
aggravation,  should  be  made. 

We  think,  too,  that  it  was  error  for  the 
court  to  charge  the  Jury  (though  it  was  no 
doubt  due  to  inadvertence,  and  perhaps  thus 
understood  by  the  Jury,  and  consequently 
harmless)  that  they  would  be  governed  by 
the  facts  as  they  knew  them  to  be  and  heard 
them  from  the  stand.  The  court,  doubtless, 
Intended  to  say  the  facts  as  the  Jury  knew 
them  from  hearing  them  from  the  stand. 

Judgment  reversed. 


BASHINSKT  v.  WESTERN  UNION  TELE- 
GRAPH CO.     (No.  297.) 
(Court  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  Telegraphs— Delat  im  Telegram  —  Ac- 
tion FOR  Damages— Pleading. 

The  action  being  for  damages  on  account 
of  failure  to  deliver  In  reasonable  time  a  tele- 
gram for  tile  purcliase  of  cotton,  by  which  fail- 
ure the  plaintiffs  were  prevented  from  effecting 
a  sale  of  the  cotton  and  lost  a  contract  from 
which,  if  the  message  had  l)een  correctly  de- 
livered, they  would  liave  made  certain  commis- 
sions, and  the  terms  and  conditions  of  the  con- 
tract not  being  alleged  so  as  to  inform  tlie  de- 
fendant of  its  character  and  the  amount  of  com- 
missions contracted  for,  if  any,  and  so  as  to 
enable  it  to  be  determined  whether  a  contract 
or  a  proposal  to  contract  was  the  subject-mat- 
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ter  of  the  sa!t,  a  special  demnrter  to  the  peti- 
tion was  properly  sustained. 

2.  SAinE— GiPHEB  TbixqkilU. 

While  a  telegraph  company  is  bound  prop- 
erly and  promptly  to  transmit  and  deliver  a 
message  sent  in  cipher,  if  it  undertakes  to  trans- 
mit the  same,  such  company  is  not  chargeable 
with  knowledge  of  the  contents  and  meaning  of 
words  used  in  sending  messages  in  cipher,  and 
which  are  purposely  unintelligible  except  to 
the  addressee.  In  such  case  the  only  presump- 
tion with  which  the  telegraph  company  is 
chargeable  is  knowledge  of  the  importance  of 
the  message. 

3.  Same. 

Consequently,  in  a  case  where  it  is  alleged 
that  damage  has  resulted  from  failure  either  to 
transmit  or  promptly  deliver  a  message  in  ci- 
pher, which  message  either  embodies  or  com- 
pletes tlie  contract,  and  the  fulfillment  of  which 
contract  as  alleged  would  have  been  profitable 
to  the  plaintiff,  and  the  loss  whereof,  as  alleg- 
ed, has  endamaged  him,  it  is  incumbent  upon 
the  plaintiff  to  translate  such  cipher  telegram 
in  the  petition,  so  as  to  put  the  defendant  upon 
notice  of  its  contents  and  properly  enable  nim 
to  prepare  his  defense. 

4.  Same. 

Where  the  alleged  loss  and  damage,  and 
the  question  as  to  whether  there  was  a  contract 
or  not,  and  as  to  whether  such  contract,  if 
shown  to  exist,  and  if  it  had  been  performed 
by  the  addressee,  included  profits  or  commis- 
sions, as  alleged,  can  be  determined  only  by  a 
knowledge  of  the  contents  of  such  telegram, 
and  such  cipher  message  is  unintelligible,  a 
special  demurrer  to  the  allegations  that  a  con- 
tract was  lost  by  reason  of  delay  in  delivery 
of  the  message,  and  that  by  said  contract  the 
plaintiff  would  have  made  commissions,  is  prop- 
erly sustained  upon  the  ground  that  the  allega- 
tions are  too  vague,  indefinite,  and  uncertain. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  SandersviUe;  Hy- 
man.  Judge. 

Action  by  Bennett  &  Co.  against  the  West- 
ern Union  Telegraph  Company.  On  the  death 
of  Bennett,  Basbinsky,  Burvivlng.partner,  was 
substituted  as  plnlntiff.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirm- 
ed, with  direction. 

Evans  &  Eyans,  for  plaintiff  in  errorl 
Joseph  H.  Hall  and  Warren  Roberts,  for  de- 
fendant In  error. 

RtlSSELL,  J.  Bennett  &  Co.  sued  the  tele- 
graph company  in  the  city  court  of  Sanders- 
vUle  for  $1,999.99  damages  for  an  alleged  de- 
lay of  2  hours  and  30  minutes  in  the  deliv- 
ery of  the  following  cipher  message:  "Hinno- 
ben,  SandersviUe,  Georgia.  Devium  Llch- 
bades  digrassa  licoperdo  gabbiola  marntium 
argeonun  Ilabamus  balance  baspicoll  bemen." 
Plaintiffs  alleged-  that  this  telegram  was 
from  a  broker  in  Bremen,  for  the  purchase 
of  200  bales  of  middling  lint  cotton,  each 
weighing  500  pounds,  at  the  price  of  6.20d. 
per  pound  for  middling  cotton  and  e.26d.  for 
good  middling.  Plaintiffs  alleged  further 
that  they  Immediately  wired  their  acceptance 
of  the  offer  for  the  purchase  oif  said  cotton, 
but,  by  reason  of  the  delay  in  delivering  the 
7ilglnal  telegram  sent  them  from  Bremen, 
their  reply  reached  Bremen  too  late,  and 
they  were  thereby  prevented  from  effecting 


the  sale  of  the  cotton,  and  lost  a  contract  by 
which  they  would  haye  made  commissions  of 
$1,999.99  had  the  message  to  them  been 
promptly  delivered.  Plaintiffs  further  alleg- 
ed that,  if  the  message  had  been  delivered 
In  a  reasonable  time,  or  even  an  hour  sooner, 
they  would  not  have  sustained  any  loss,  but 
would  have  been  able  to  make  and '  carry 
out  the  contract,  and  make  their  commission 
in  the  sum  aforesaid.  The  defendant  demur- 
red to  those  portions  of  the  third  and  fourtli 
paragraphs  of  plaintiffs'  petition  in  which  it 
is  alleged,  that,  by  reason  of  the  delay  in  tha 
deliyery  of  the  message,  a  contract  was  lost, 
by  which  contract  plaintiffs  would  haye 
made  commissions,  upon  the  ground  that  the 
allegations  as  to  the  contract  and  the  com- 
missions are  too  yague,  indefinite,  and  un- 
certain, and  do  not  put  the  defendant  spe- 
cifically on  notice  as  to  the  character  and 
terms  of  the  contract,  the  amount  of  the 
commissions  contracted  for,  or  what  would 
have  accrued  to  the  plaintiffs  upon  the  com- 
pletion of  the  contract  This  demurrer  was 
sustained;  and,  no  amendment  being  offered, 
the  trial  judge  dismissed  the  suit,  and  this 
judgment  Is  now  alleged  to  be  erroneous. 

It  cannot  be  seen,  from  the  allegations  of 
the  petition,  how  the  plaintiffs  were  dam- 
aged. No  right  to  recover  damages  is  al- 
leged. It  la  nowhere  distinctly  alleged  that 
the  plaintiffs  bad  a  contract  with  the  sender 
of  the  message.  On  the  contrary,  from  the 
distinct  averment  in  the  fourth  paragraph 
of  the  petition  that  they  "would  have  been 
able  to  have  made  the  contract,"  eta,  it  can 
only  be  Inferred  that  they  did  not  haye  such 
a  contract  as  would  have  bound  the  sender  of 
the  message.  They  lost  nothing  but  a  chance 
to  make  something.  It  was  a  case  of  lost 
opportunity;  but  the  plaintiffs  were  in  the 
same  condition  after  receiving  the  telegram 
as  they  were  before,  except  the  expense  of 
their  reply,  which  was  sent  "at  a  venture." 
It  is  averred  that.  If  the  plaintiffs  had  re- 
ceived the  telegram  in  time,  they  would  have 
made  $1,999.99.  They  might  have  done  this, 
if  they  had  been  able  to  make  the  contract, 
or  they  might  not.  No  contract  Is  set  out. 
The  defendant  had  the  right  to  be  informed. 
From  the  fact  stated  In  the  petition,  that  a 
reply  had  to  be  sent  and  received  at  Bremen 
by  10:30  ^'dock  a.  m.,  It  is  evident  that  there 
was  no  contract,  but  only  a  proposal  to  con- 
tract Thus  viewed,  plaintiffs'  complaint  Is 
that  the  defendant  failed  to  deliver  in  time 
the  offer  of  the  Bremen  cotton  buyers  to 
take  200  bales  of  cotton  at  the  price  named; 
and  the  ruling  In  Richmond  Mills  y.  Tele- 
graph Co.,  123  Ga.  222,  51  S.  B.  28S,  becomes 
applicable.  "Compensatory  damages  cannot 
be  recovered  of  a  telegraph  company  for  fail- 
ure to  send  or  deliver  a  mere  proposal  to 
sell,  *  *  *  as  they  are  contingent  upon  its 
acceptance."  Beatty  Lumber  Co.  y.  Tele- 
graph Co.,  62  W.  Ya.  410,  44  S.  E.  309,  and 
cit  And  in  the  Beatty  Case  (page  414  of 
62  W.  Ta.,  page  810  of  44  S.  E.)  the  court 
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says  farther,  "The  trouble  •  •  •  la  that 
there  was  no  finished  contract  between  the 
parties,  bat  only  a  proposal  for  a  contract; 
and  there  can  be  no  contract  without  both 
a  proposal  and  Its  acceptance.  The  failure  of 
the  telegraph  company  did  not  cause  the 
breach  of  a  consummate  contract.  It  only 
prevented  one  that  might  or  might  not  have 
been  made."  The  whole  question  is  most 
clearly  stated  by  Justice  Eyans,  In  Wilson 
T.  Western  Union  Tel.  Co.,  124  Ga.  131,  52 
S.  E.  153.  In  that  case  the  plalntlfT,  Wilson, 
bad  an  understanding  with  a  bridge  con- 
itructlon  comx>any  tliat  the  company  could 
procure  his  serTlces  when  wanted,  at  a  stat- 
ed  salary.  The  bridge  company  later,  desir- 
ing Wilson's  services,  sent  to  Wilson  at  Way- 
cross,  Ga.,  a  tel^ram  in  these  words:  "Can 
you  commence  work  next  week?  Answer." 
The  delivery  of  this  message  was  delayed  10 
days  from  the  date  of  its  reception,  al- 
tbongh  It  could  have  been  delivered  In  a 
very  few  minutes  either  at  Wilson's  resi- 
dence or  at  his  place  of  business,  and  when 
it  was  delivered  the  senders  of  the  telegram 
bad  made  other  arrangements.  As  said  In 
that  case:  "The  telegram,  in  connection  with 
the  averments  on  this  subject,  would  not 
evidence  a  closed  deal.  *  •  •  Suppose  it 
bad  been  promptly  delivered,  and  the  ad- 
dressee had  replied  In  the  affirmative;  still 
there  wonid  have  been  no  contract  between 
the  bridge  company  and  the  plalntlfT.  •  •  • 
The  failure  to  get  employment  with  the 
bridge  company  was  not  proximately  caused 
by  the  delay  in  the  delivery  of  the  telegram." 
In  the  trial  court  the  case  was  dismissed  on 
general  demurrer,  and  the  Judgment  was  af- 
firmed. 

We  think  that  the  defendant  had  the  right 
to  be  informed  In  the  petition  as  to  what  was 
the  meaning  of  the  cipher  telegram,  so  as  to 
be  enabled  to  properly  prepare  Its  defense. 
Tbe  language  is  absolutely  unintelligible,  ex- 
cept to  those  wlio  may  have  been  instructed 
In  tbe  particular  cipher  code  used.  A  tele- 
graph company  is  required  to  transmit  and 
promptly  deliver  telegrams  sent  In  cipher, 
bat  the  telegraph  company  is  not  presumed 
to  be  advised  of  the  contents  or  meaning  of 
the  message,  further  than  that  it  Is  to  be 
presimied  important  If  the  Importance  of 
the  message  is  recognized,  and  it  Is  prompt- 
ly delivered,  it  is  immaterial  whether  the 
telegraph  company  knows  the  meaning  of  a 
single  word  therein  contained,  because  It  is 
none  of  Its  concern.  But  if  it  be  claimed 
that  the  message  was  not  properly  or  prompt- 
ly transmitted  or  delivered,  and  that,  by 
reason  of  negligence  in  any  respect,  injury 
or  loss'  resulted,  and  suit  is  brought  to  re- 
cover damages  therefor,  then  knowledge  of 
tbe  contents  of  the  message  becomes  ma- 
terial to  the  defendant  in  preparing  his  de- 
tense,  as  it  will  be  material  to  the  Jury  on 
the  trial,  in  determining  whether  there  is 
any  damage,  and.  If  so,  how  much.  The  de- 
fendant has  tbe  right  to  be  plainly  apprised. 


in  the  petition,  of  every  matter  necessary  to 
be  proved  on  the  trial;  and,  as  it  must  be  ad- 
mitted tliat  the  words  would  have  to  be 
translated  for  the  court  and  Jury  on  the  trial, 
so  they  should  have  been  translated  in  the 
petition  for  the  defendant  For  failure  to 
BO  interpret  the  cipher  message  and  embody 
the  translation  in  the  petition,  the  demurrer 
of  the  defendant  that  the  allegations  as  the 
contract  do  not  put  defendant  on  notice  as 
to  the  terms  or  character  of  the  contract  was 
well  taken  and  properly  sustained.  So  far 
as  we  are  aware,  It  has  never  been  held  that 
a  company,  engaged  in  tbe  transmission  of 
a  message,  Is  chargeable  with  knowledge  of 
the  contents  of  telegrams  sent  in  cipher.  Tbe 
decision  in  the  Fatman  Case,  73  Ga.  285,  54 
Am.  Hep.  877,  was  based  on  the  earlier  rul- 
ing In  Western  Union  Telegraph  Company  v. 
Blanchard,  68  Ga.  299,  45  Am.  Rep.  480,  that 
the  telegram,  though  in  singular  and  unin- 
telligible language,  put  the  company,  on  no- 
tice that  it  related  to  important  commerciai 
business,  and  required  reasonable  and  or- 
dinary dispatcli. 

We  not  only  have  no  hesitation  In  hold- 
ing that  tbe  trial  Judge  was  right  in  sustain- 
ing the  special  demurrer,  but  we  think  that 
the  petition  would  be  subject  to  even  a  gen- 
eral demurrer  or  oral  motion  to  dismiss,  as 
setting  forth  no  cause  of  action.  It  was  set- 
tled in  tbe  Clay  Case,  81  Ga.  287,  6  S.  B. 
813,  12  Am.  St  Rep.  816,  that  profits  antici- 
pated from  a  contract  from  which,  if  the 
contract  had  been  made,  profit  would  have 
accrued,  afforded  no  basis  for  the  recovery 
of  damages  as  against  one  who  merely  pre- 
vented the  contract  In  the  Clay  Case  (in 
which  the  allegations  as  to  tbe  exact  point 
now  being  considered  were  similar  to  those 
In  this  case)  the  declaration  was  demurred 
to  orally,  on  the  ground  that  it  set  forth  no 
cause  of  action.  And  this  petition  could 
safely  have  been  dismissed  upon  the  same 
ground,  if  the  ruling  In  the  Clay  Case  was 
sound.  It  is  based  on  the  settled  principle 
that  the  damages  are  too  remote  and  uncer- 
tain to  be  the  basis  of  recovery. 

Judgment  affirmed,  with  direction. 


MISSOURI  STATE  LIFE  INS.  CO.  v.  LOVE- 
LAOE.    (No.  89.) 

(Court  of  Appeals  of  Geor^a.    March  22, 1907.) 

1.  JUDOIOCNT  —  CONCLUSIVKNEBS  —  MaTTEBS 

Concluded. 

The  sustaininK  of  a  general  demurrer  to  a 
petition  for  equitable  relief  filed  Ln  the  superior 
court,  upon  the  ground  that  the  petitioner  was 
not  able  to  set  up  by  way  of  defense  In  a  city 
court  the  things  which  It  sought  to  prove  in  or- 
der to  cancel  a  policy  of  insurance,  and  the  con- 
sequent dismissal  of  the  petition,  do  not  make 
the  questions  therein  involved  res  Judicata,  so 
as  to  require  the  dismissal  of  a  writ  of  error 
brought  to  review  errors  alleged  to  have  been 
committed  In  the  city  court,  even  though  the 
subject-matter  of  the  suit  was  in  both  cases  the 

same  policy  of  insurance. 
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2.   SAV»— IDBNTTTT  OT  CaTTSE   OF  ACTIOM. 

The  judgment  sought  to  be  set  up  as  res 
judicata  must  be  the  result  of  an  actual  and  fair 
trial  of  the  issues.  It  is  not  sufficient  that  there 
is  an  inference  of  a  decision  upon  the  same 
points.  There  must  not  only  be  iaentttr  of  sub- 
ject-matter, of  persons,  and  of  parties,  out  Iden- 
tity of  cause  of  action. 
8.  CONTBACT&— Vaiiditt— What    Law    Gov- 

EBNS-^UDICIAL    NOTICE. 

Parties  are  presumed  to  contract  with  ref- 
erence to  the  place  of  the  contract.  If  the 
contract  is  valid  there,  it  is  valid  everywhere. 
The  lex  loci  contractus  controls  as  to  the  na- 
ture, construction,  and  interpretation  of  a  con- 
tract. 

(a)  By  comity  the  laws  of  a  sister  state  will 
be  applied  in  the  enforcement  of  any  contract 
to  be  performed  in  that  state,  so  long  as  suoh 
laws  do  not  conflict  with  the  statutes,  powers, 
or  rights  of  this  state.  Its  well-settled  public  itol- 
icy,  or  the  public  conscience. 

(d)  "The  court  on  the  trial  of  a  cause  may 
proceed  on  their  knowledge  of  the  laws  of  an- 
other state,  and  it  is  not  necessary  In  that  case 
to  prove  them." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {  724;  vol.  20,  Evidence,  { 
51.] 

4.  insubance  —  contbact  —  consteuotion— 
Most  Stbongi-t  Against  Iksubeb. 

In  cases  of  doubt  as  to  whether  the  common 
law  or  the  statutes  of  another  state  shall  pre- 
vail, the  law  will  be  construed  more  strongly 
against  the  framer  and  proposer  of  the  contract, 
always  preferring,  in  contracts  of  insurance, 
that  construction  most  favorable  to  the  insured. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  2i)5.] 

6.C0NTBAOTS— Vauditt  — What  Law  Qov- 

KBNB. 

Where  the  laws  of  another  state  pro  hac 
vice  apply,  an  answer  to  a  suit  based  upon  a 
contract  to  be  performed  in  another  state  should 
be  stricken,  unless  a  meritorious  defense,  as 
judged  by  the  laws  of  that  state,  is  presented. 
6.  insubancb— penattt— rightb  o!  inbubed 

— What  Law  Governs. 

The  penalty  is  one  of  the  inherent  rights  at- 
taching to  a  contract  of  insurance  (in  case  there 
is  groundless  refusal  to  pay),  to  enable  the  ben- 
eficiaries to  obtain,  free  from  deduction,  the 
original  benefits  of  the  provision  in  their  favor 
according  to  the  tenor  of  the  policy.  Such  dam- 
ages and  attorney's  fees  as  would  be  recoverable 
by  citizens  of  another  state  can  likewise  be  re- 
covered by  citizens  of  this  state,  where  the  con- 
tract sought  to  be  enforced  is  to  be  performed 
in  such  sister  state.  Citizens  of  this  state  will 
not  be  deprived  of  any  rights  allowed  citizens 
of  the  place  of  the  contract,  when  the  laws  of 
that  state  are  being  administered  at  the  choice 
of  the  insurer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  I  293.1 

(SyUabns  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Held, 
Judge. 

Action  by  Ophelia  Lovelace  against  the 
Missouri  State  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Motion  to  dismiss  writ  of  error.  Mo- 
tion overruled,  and  judgment  affirmed. 

J.  W.  Preston  and  Payne,  Jones  &  Jones, 
for  plaintlfl  In  error.  £idgar  Latham,  for 
defendant  In  error. 

RUSSELL,  J.  We  will  first  consider  the 
motion  of  the  defendant  In  error  to  dismiss 


the  writ  of  error.  The  motion  Is  predicated 
upon  the  following  grounds:  "(1)  That  on  the 
30th  day  of  April,  1906,  the  Missouri  State  I 
Life  Insurance  Company,  the  plnintilT  In  er- 
ror In  the  above-stated  case,  filed  its  peti- 
tion against  this  defendant  in  error  In  the 
superior  court  of  Pulton  county.  A  copy  of 
said  petition  Is  hereto  attached  and  marked 
'Exhibit  A,'  and  Is  made  part  of  this  mo- 
tion. (2)  That  since  the  date  of  suing  out 
the  ■writ  of  error  In  the  above-stated  case 
by  said  company  the  said  case  of  the  said 
company  against  this  movant  came  on  to  be 
beard  in  the  said  superior  court  of  Fulton 
county,  and  that  the  same  was  heard  on  a 
general  demurrer  made  by  movant  to  the 
said  petition  on  the  14th  day  of  September, 
1006,  and  during  the  Septemlier  term,  1906, 
of  said  superior  court,  on  which  day  this 
movant  avers  the  court  made  and  entered  the 
following  judgment  therein,  to  wit:  'The 
general  demurrer  in  this  case  coming  on  to 
be  heard.  It  Is  ordered  that  the  same  be  sus- 
tained, and  plaintiff's  bill  Is  dismissed.  Sep- 
tember 14,  1000.  J.  T.  Pendleton,  J.  S.  C.  A. 
C  (3)  This  movant  avers  that  every  conten- 
tion which  was  made  by  said  company  in  its- 
plea  and  answer  to  the  suit  brouebt  by  her 
against  It  in  the  city  court  of  Atlanta,  and 
that  every  issue  involved  in  his  case,  was 
averred  In  said  petition  filed  In  the  said 
superior  court  as  aforesaid.  (4)  That  the 
judgment  of  the  said  superior  court,  herein- 
before set  forth,  was  not  excepted  to  nor 
appealed  from  by  said  company,  and  that 
the  September  term  of  said  superior  court 
has  expired,  and  that  sold  company  is  now 
concluded,  and  cannot  except  to  nor  appeal 
from  said  Judgment  (5)  That  every  Issue 
Involved  In  the  above-stated  case  was  de- 
termined adversely  to  said  company  by  the 
said  judgment  of  the  said  superior  court 
aforesaid,  and  that  said  judgment  is  now  res 
adjudicata,  and  said  company  has  no  right 
to  have  two  tribunals  determine  the  Issues- 
Involved  in  the  two  different  proceedings. 
(0)  That  said  plaintiff  in  error  has  no  right 
to  further  prosecute  the  writ  of  error  in  this 
case,  for  the  reason  that  it  is  concluded  as  to 
all  assignments  of  error  contained  in  the  bill 
of  exceptions  in  the  above-stated  case.  (7> 
Hie  said  Mrs.  Ophelia  Lovelace  avers  that 
the  various  exhibits  referred  to  In  the  peti- 
tion filed  by  said  company  In  the  superior 
court  aforesaid  are  contained  In  the  record 
In  the  case  at  bar,  and  are,  therefore,  al- 
ready before  this  honorable  court  (8) 
Wherefore  she  prays  that  said  case  be  dis- 
missed for  and  on  account  of  the  reasons 
herein  alleged." 

If  we  were  to  consult  our  own  ease,  we 
would  cheerfully  avoid  the  voluminous  rec- 
ord In  this  case  by  sustaining  the  motion  to 
dismiss  the  writ  of  error;  and  estoppels  by 
Judgment  are  favored.  "In  Lampen  v.  Corke, 
7  Eng.  S.  L.  R.  209,  Holroyd,  J.,  says  that 
estoppels  are  odious  In  the  law.    It  Is  often 
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10  Mia,  and   tmly  Bald,  of  estoppels  by  re- 
citals In  deeds,  admisslona  In  pleadings,  and 
lU  ol  that  class.     They  are  not  to  be  readily 
allowed.    Estoppels  by  Judgments  are,  how- 
ever, not  odious.     They  are  to  be  received 
with  as  much  faror  as  any  other  defense, 
because   It   Is    the   Interest  of  the  common- 
vealth  that  litigation  should  cease."    £lvans 
T.  Birge,   11   Ga.  265.     On  the  other  hand, 
"matters  "whlcb  have  received  a  Judicial  de- 
termination cannot  be  called  again  Into  con- 
troversy"; and  this  "applies  with  full  force, 
DOt  only  In  the  same  Jurisdiction,  but  also  as 
between  courts  of  law  and  equity."    Pollock 
V.  Gilbert,  16  Ga.  402,  60  Am.  Dec.  732.    In 
Evans  t.  Blrge,  supra,  Judge  NIsbet  deliver- 
ed the  opinion,  and  announced  the  following 
rule  of  decision  as  to  the  plea  of  res  adjudl- 
cata,   and   established   its    limitations:     "It 
is  very  well  settled  that  a  fact  which  has 
been  directly  tried  and  decided  by  a  court 
of  competent  Jurisdiction  cannot  be  contest- 
ed again  between  the  same  parties  or  their 
privies,  in  the  same  or  any  other  court.    A 
Judgment,  therefore,  of  a  court  of  law,  or  a 
decree   In   chancery.   Is  an  estoppel   to  the 
parties  thereto  and  to  those  who  are  in  privi- 
ty with  them.    This  Is  the  rule.    It  is,  how- 
ever,   carefully   and    strongly   fenced.     The 
Judgment  must  relate  to  the  same  question, 
and  myst  clearly  decided  It.    It  It  came  col- 
lateralO^  under  consideration,  or  was  only 
Incidentally  considered,  there  Is  no  estoppel. 
And  If  the  decision  of  the  question  Is  ascer- 
tained  Inferentlally,   by  arguing   from  the 
Judgment  or   decree  and  the  pleadings  In 
the  case,  there  is  equally  no  estoppel."    And 
In   Brooking  v.  Dearmond,  27  Oa.  58,  it  is 
held  that  "a  Judgment  in  one  suit  is  not  a 
bar  to  another  suit,  if,     *     •     *     although 
the  parties  in  the  two  suits  are  the  same, 
they  sue  or  are  sued  in  one  suit  in  a  right 
ditfereot  from  the  right  in  which  they  sue  or 
are  sued  in  the  other." 

Applying  Judge  Nisbet's  rule  to  the  Judg- 
ment of  the  Judge  of  the  superior  court  dis- 
missing the  equitable  petition,  as  well  as  to 
the  record  in  that  case,  we  cannot  dismiss 
the  writ  of  error  on  the  ground  of  former 
adjudication,  or  hold  that  that  Judgment,  al- 
though unexcepted  to,  is  a  bar  to  the  right 
of  the  plaintiff  in  error  to  prosecute  Its  writ 
of  error  in  this  court    The  suit  which  was 
brought  in  the  city  court  of  Atlanta  was  an 
action  upon  a  contract,  to  which  the  insur- 
ance company  filed   substantially  four  de- 
fenses:   (1)  That  the  insured  had  made  cer- 
tain false  representations  in  his  application, 
which  avoided  the  policy;  (2)  that  the  Insured 
committed  suicide,  wliich  should  reduce  the 
amount  of  the  recovery;  (3)  that  the  insured 
became  intemperate,  and  that  this  caused 
bis  death,  and  by  the  terms  of  the  contract 
avoided  the  policy;  (4)  that  the  policy  never 
became  effective,  because  the  premium  was 
BOt  paid-      The    suit   filed   In   the   superior 
conrt  for  equitable  relief  by  the  company 
loagbt  0.)  to  enjoin  Mrs.  Lovelace  from  pros- 


ecuting the  case  in  the  city  court,  (2)  to 
cancel  the  contract  of  Insurance  upon  the  life 
of  her  husband,  upon  various  grounds,  and 
(3)  to  have  the  superior  court  take  Jurisdic- 
tion of  the  entire  cause  in  equity  and  by 
appropriate  decree  establish  the  rights  of 
the  insurance  company  in  the  premises. 
While  there  are  many  statements  in  the 
company's  petition  In  the  superior  conrt 
which  are  similar  to  those  contained  in  Its 
answer  to  the  suit  in  the  city  court,  they 
may  all  be  considered  as  only  incidental  to 
the  gravamen  of  the  suit  The  twenty-sec- 
ond paragraph  of  the  petition  states  the  rea- 
son why  It  Is  sought  to  have  the  Intervention 
of  the  court  of  equity,  to  wit,  that  by  virtue 
of  the  common-law  character  of  the  city 
court  of  Atlanta  the  petitioner  was  unable 
to  avail  Itself  of  various  matters  of  equita- 
ble relief  sought  In  the  superior  court.  There 
was  no  trial  In  the  superior  court,  and  the 
reasons  which  controlled  the  Judgment  of  the 
Judge  In  dismissing  the  petition  can  only 
be  reached  by  inference,  which  by  Judge 
Nisbet's  rule  cannot  be  done.  The  Judf^ment 
which  it  is  sought  to  set  up  as  res  adjudlcata 
must  be  the  result  of  an  actual  and  fair  trial 
of  the  issues.  It  is  not  sufficient  that  there 
Is  an  Inference  of  a  decision  upon  the  very 
point  21  Am.  &  Eng.  Enc.  of  Law,  129. 
And,  If  we  were  to  infer  anything,  it  might 
fairly  be  presumed  that  the  dismissal  of  the 
petition  by  the  Judge  of  the  superior  court 
was  due  to  his  opinion  that  there  was  no 
reason  for  equitable  Interference  with  the 
cause  then  pending  in  the  city  court,  and 
now,  by  writ  of  error,  brought  to  this  court. 
However  this  may  be,  the  suit  in  the  city 
court  was  one  cause  of  action,  and  the  petition 
to  the  superior  court  presented  a  different 
cause  of  action,  and,  wherever  a  Judgment  Is 
sought  to  be  set  up  as  res  adjudlcata,  not 
only  must  Identity  of  subject-matter,  of  par- 
ties, and  persons  be  shown,  but  Identity  of 
cause  of  action  must  also  clearly  be  estab- 
lished. The  motion  to  dismiss  the  writ  Is 
overruled,  because,  as  was  so  well  said  by 
the  Court  of  Appeals  of  New  York  In  Palmer 
V.  Hussey,  87  N.  T.  303,  "the  conclusive 
character  of  a  Judgment  as  a  bar  extends 
only  to  Identical  Issues,  and  they  must  be 
such  not  merely  In  name,  but  In  fact  and 
substance.  If  the  issue  In  the  later  litigation 
Is  Intrinsically  and  substantially  an  entirely 
different  one,  even  though  capable  of  being 
descril)ed  in  similar  language  or  by  a  com- 
mon form  of  expression,  then  the  truth  Is 
not  excluded  by  the  Judgment." 

Mrs.  Lovelace  sued  the  defendant  com- 
pany for  |2,000  principal,  $200  damages,  and 
$500  attorney's  fees,  on  a  policy  of  life  In- 
surance Issued  In  June,  1904,  on  the  life  of 
Edwin  Lovelace,  her  husband,  and  In  which 
she  was  named  the  beneficiary.  One  of  the 
stipulations  of  the  policy  was  in  these  words : 
"This  contract  shall  be  governed  by  and  con- 
strued according  to  the  laws  of  Missouri ; 
the  place  of  this  contract  being  expressly 
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agreed  to  be  the  home  office  of  the  company" 
— which,  as  appears  from  other  portions  of 
the  policy,  was  the  city  of  St.  Louis,  Mo. 
To  this  suit  the  defendant  filed  demurrer 
and  answer.  The  demurrer  contains  seTeral 
grounds  specially  demurring  to  the  various 
paragraphs  of  the  petition,  as  well  as  the 
general  ground  that  the  petition  contains  no 
cause  of  action.  The  demurrer  was  overrul- 
ed. Exceptions  pendente  lite  were  filed,  but 
were  not  presented  and  certified  until  after 
the  opening  of  the  next  term  of  the  trial 
court  This  was  too  late  to  enable  this  court 
to  review  the  order  of  the  court  upon  the 
demurrer.  The  answer,  besides  denying  the 
essential  allegations  entitling  the  plaintiff 
to  recover,  set  up  that  the  policy  was  void 
because  of  false  and  fraudulent  representa- 
tlons  made  by  Lovelace  in  the  application 
for  the  insurance — ^namely,  that  he  was  at 
that  time  In  good  health,  and  usually  en- 
Joyed  good  health,  that  he  was  not  then  and 
never  had  been  addicted  to  the  use  of  nar- 
cotics or  intoxicants,  and  that  no  company 
had  ever  declined  to  Issue  a  policy  upon  his 
life,  all  of  which  statements  were  alleged  la 
the  answer  to  be  untrue;  that  before  the 
death  of  said  Lovelace  the  company  demand- 
ed from  blm  a  cancellation  of  the  policy  and 
received  his  promise  that  he  would  surrender 
It;  that  no  consideration  bad  ever  passed 
to  the  company  for  the  policy,  because  the 
premium  thereon  had  never  been  paid;  also 
that  one  of  the  conditions  of  the  policy  was 
that  the  policy  should  become  null  and  void 
if  within  one  year  after  its  date  the  said 
Lovelace  became  Intemperate  In  the  use  of 
narcotics  or  alcoholic  drinks,  that  Lovelace 
did  become  so  intemperate  within  such  time, 
and  that  bis  death  was  the  result  of  such  in- 
temperance. The  company  further  answer- 
ed that  said  Lovelace  distinctly  stipulated 
that  all  the  statements  in  his  application 
for  Insurance  were  warranted  to  be  true  and 
complete,  that  no  Information  or  material 
facts  were  suppressed,  and  that  the  same  was 
offered  to  the  company  as  a  consideration  for 
the  contract  of  Insurance;  that  all  of  said 
statements  were  false  and  fraudulent,  and 
made  with  the  design  of  deceiving  the  In- 
surance company,  and  did  so  deceive  It; 
that  one  of  the  provisions  of  the  policy  was 
that  If  death  occurred  from  self-destruction, 
while  sane  or  insane,  within  one  year  from 
the  date  of  the  ijolicy,  only  the  reserve  (com- 
puted according  to  the  Actuaries'  Table  of 
Mortality,  with  Interest  at  4  per  cent.)  should 
be  due  upon  the  surrender  of  the  policy; 
and  that  Lovelace  did  In  fact  destroy  his 
own  life  within  one  year  of  the  date  of  the 
policy.  The  plaintiff  filed  a  general  and  spe- 
cial demurrer  to  the  plea  and  answer  of  the 
company.  The  general  demurrer  was  sus- 
tained, and  the  plea  and  answer  dismissed, 
except  In  so  far  as  the  answer  denied  liabil- 
ity for  attorney's  fees  and  damages. 

The   plaintiff   subsequently   amended   her 
petition,  by  averring:    That  each  and  all  of 


the  statutes  of  the  state  of  Missouri  In  force 
at  the  time  the  policy  was  Issued  became 
a- part  of  the  policy  as  effectually  as  If  they 
bad  been  Incorporated  therein.  That  at  the 
time  the  policy  was  issued,  section  7896  (chap- 
ter 119,  art.  2)  of  the  Revised  Statutes  of 
the  state  of  Missouri  of  1899  [Ann.  St  1906, 
p.  8750]  was  as  follows:  "In  all  suits  upon 
policies  of  Insurance  on  life  hereafter  is- 
sued by  any  company  doing  business  In  this 
state,  to  a  citizen  of  this  state,  It  shall  be  no 
defense  that  the  Insured  committed  suicide, 
unless  it  should  be  shown  to  the  satlsfactTon 
of  the  court  or  Jury  trying  the  cause  that 
the  insured  contemplated  suicide  at  the  time 
he  made  his  application  for  the  policy;  and 
any  stipulation  in  the  policy  to  the  contrary 
shall  be  void."  And  section  7890  of  said  Re- 
vised Statutes  was  as  follows:  "No  misrep- 
resentation made  In  obtaining  or  securing  a 
policy  of  Insurance  on  the  life  or  lives  of  any 
person  or  persons,  citizens  of  this  state,  shall 
be  deemed  material,  or  render  the  policy 
void,  unless  the  matter  misrepresented  shall 
have  actually  contributed  to  the  contingency 
or  event  on  which  the  policy  is  to  become  due 
and  payable;  and  whether  it  so  contributed 
in  any  ease  shall  be  a  question  for  the  Jury." 
That  section  7020  of  said  Revised  Statutes 
is  as  follows:  "Every  corporation,  company, 
or  association  transacting  business  under  the 
provisions  of  this  article  shall,  upon  the  is- 
suance of  every  policy,  attach  to  such  policy 
or  indorse  thereon  the  substance  of  the  ap- 
plication upon  which  such  policy  was  Issued, 
and  which  is  made  a  part  of  the  contract  of 
Insurance,  or  referred  to  therein,  or  which 
may  In  any  manner  affect  the  validity  of 
such  policy.".  That  the  substance  of  said 
application  was  not  attached  to  or  Indorsed 
upon  this  policy.  That  the  stipulation  con- 
tained In  the  policy,  mEiklng  said  application 
a  part  of  the  contract.  Is  void.  That  the 
policy  alone  constitutes  the  entire  contract 
of  insurance.  Plaintiff  further  set  up  sec- 
tion 7867  of  the  Revised  Statutes  of  Mis- 
souri, providing  for  the  registration  of  pol- 
icies, and  that  the  policy  sued  on  was  a  regis- 
tered policy,  and  that  the  insurance  company 
was  estopped  from  claiming  that  the  premium 
had  not  been  paid  thereon.  Upon  the  allow- 
ance of  these  amendments  the  defendant  re- 
newed its  demurrer,  and,  besides  the  general 
demurrer  that  the  petition  contained  no  cause 
of  action,  demurred  specially  on  the  grounds : 

(1)  That  there  Is  a  misjoinder  of  causes  of 
action,  for  the  reason  that  the  petitioner  has 
brought  suit  upon  the  alleged  contract  of 
insurance  and  also  upon  an  alleged  tort  for 
which  she  prays  special  punitive  damages; 

(2)  that  section  8012  of  the  Revised  Statutes 
of  Missouri,  referred  to  In  paragraph  8  of 
plaintiff's  petition,  is  unconstitutional.  In 
that  it  operates  to  deprive  insurance  compa- 
nies of  property  without  due  process  of  law, 
and  denies  to  them  equal  protection  of  the 
law,  and  requires  them  to  pay  attorney's 
fees  and  damages  In  certain  cases  to  parties 
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successfully  snlng  tbem,  while  it  gives  tliem 
no  corresponding  benefits;  (3)  that  the  city 
court  of  Atlanta  has  no  Jorisdiction  to  en- 
force a  penalty  of  the  state  of  Missouri.  This 
demurrer  was,  after  a  hearing,  overruled  by 
tbe  court  Exceptions  pendente  lite  to  this 
juderaent  were  filed  in  due  form  and  in  due 
time. 

The  case  went  to  trial  before  a  Jury,  there- 
fore, upon  the  one  question  whether  the  plain- 
tiff should  recover  the  penalties  fixed  by  the 
Missouri  statutes.  A  verdict  was  found  for 
tbe  plaintiff  for  the  amount  of  the  insurance, 
with  interest,  and  for  $100  damages,  and  $000 
attorney's  fees;  and  a  motion  for  new  trial 
was  made.  The  motion  contains  tbe  usual 
^neral  gronnds,  and,  by  amendment,  tbe 
following  additional  gronnds  of  alleged  error: 
(1)  Tbe  admission  of  tbe  testimony  of  Eklgar 
Ijitham  and  the  refusal  of  tbe  court  to  ex- 
clude his  testimony  that  be  Is  familiar  with 
tbe  Insurance  laws  of  tbe  state  of  Mlss^ouri, 
and  that  the  statutes  pleaded  in  the  cause 
and  now  before  tbe  court  were  the  laws  of 
force  in  that  state  at  the  time  this  policy 
was  Issued.  (2)  Tbe  admission  In  evidence 
of  a  book  crfTered  by  the  plaintiff,  entitled 
"Insurance  Laws  of  tbe  State  of  Missouri, 
1903,"  upon  tbe  front  leaf  of  which  book 
was  printed:  "Insurance  Laws  of  the  State 
of  Missouri,  1003.  Including  Laws  GoTern- 
ing  and  R^nlatlng  Fraternal  Beneficiary  As- 
sociations, Trust  Companies,  and  Pools, 
Trusts,  and  Conspiracies.  R.  O.  Tates,  Supt. 
of  Insurance.  [Seal  of  State.]  J^erson 
City,  Mo.,  Tribune  Printing  Co.,  State  Print- 
ers and  Binders."  And  on  tbe  second  page 
of  said  book:  "Insurance  Laws  of  the  State 
of  Missouri,  Revised  Statutes  of  1899  and 
Acts  -approved  1901  and  1903"— said  book 
being  admitted  for  the  purpose  of  proving 
what  tbe  laws  of  that  state  were.  The  mo- 
tion for  new  trial  was  overruled;  and  by  the 
writ  of  error  we  are  called  upon  to  review  the 
action  of  tbe  court  upon  that  motion,  and 
tbose  rulings  of  tbe  court  to  which  excep- 
tions pendente  lite  were  taken,  as  well  as 
tbe  overruling  of  an  oral  motion  to  dismiss 
that  portion  of  the  plalntlfTs  petition  which 
sought  to  recover  damages  and  attorney's 
fees;  said  motion  being  upon  tbe  ground 
that  the  allowance  of  tbe  same  was  a  matter 
of  rwnedy  governed  by  tbe  laws  of  the  forum, 
nnder  which  they  could  not  be  recovered. 

We  are  clearly  of  tbe  opinion  that  when 
tbe  general  demurrer  was  overruled,  and 
this  Judgment  was  not  excepted  to  during 
tbe  term  at  which  It  was  rendered,  the  peti- 
tion became  the  law  of  the  case  so  far  as 
tbe  defendant  was  concerned.  Sims  v.  Geor- 
gia Ry.  &  Electric  Co.,  123  Ga.  643-645,  51 
S.  E.  573,  and  cases  therein  cited.  If  we 
are  right  in  this,  the  subsequent  demurrer 
offered  by  tbe  company  could  not  be  consid- 
ered by  tbe  conrt  below,  because  in  conflict 
with  its  prior  ruling.  Section  8012  of  the 
Hevised  Statutes  of  Missouri,  which  was  a 
ground  of  tbe  second  demurrer,  was  pleaded 

58  S.B.— 7 


In  tbe  original  petition  and  passed  upon  In 
overruling  tbe  first  demurrer.  As  to  tb« 
ground  that  there  was  a  Joinder  of  suit  upon 
tbe  conti-act  of  insurance  with  suit  upon  an 
alleged  tort,  we  think  it  was  properly  over- 
ruled by  the  court  Tbe  ground  that  the 
court  ])ad  no  Jurisdiction  to  enforce  tbe  pen- 
alty of  another  state  will  come  more  properly 
under  what  we  shall  have  to  say  further  on 
with  reference  to  tbe  application  of  the  laws 
of  Missouri  to  tbe  case  as  a  whole.  Suffice 
It  to  say  here  that  the  law  of  Missouri  was 
the  selection  of  the  company  itself,  and  will 
be  enforced,  unless  in  conflict  with  our  law 
or  our  public  policy. 

Much  stress  Is  laid  by  learned  counsel 
for  the  company  on  the  fact  that  certain  of 
tbe  Missouri  statutes  use  the  term  "citizens 
of  this  state,"  and  it  is  contended  that  by 
reason  of  these  words  tbe  benefits  which 
would  accrue  to  the  plaintiff  In  this  case, 
were  she  a  citizen  of  Missouri,  are  denied 
to  her,  because  she  is  a  citizen  of  Georgia. 
From  the  place  assigned  these  sections  in  the 
Revised  Statutes  of  Missouri  it  is  evident 
to  our  minds  that  these  words  are  used  mere- 
ly because  it  would  naturally  be  presumed 
that  generally  the  persons  to  be  affected  by 
the  provision  of  tbe  Missouri  statutes  would 
be  citizens  of  Missouri;  and  as  the  plaintiff 
Is  forced,  by  the  very  contract  prepared  and 
proposed  by  the  company,  to  have  tbe  con- 
tract construed  and  her  rights  adjudicated  by 
the  laws  of  Missouri,  It  Is  apparent  that  tbe 
words  "citizens  of  this  state"  may  be  treated 
as  mere  surplusage  and  rejected  as  such. 
The  guaranty  in  the  fourteenth  amendment 
of  tbe  Constitution  of  tbe  United  States, 
which  declares  that  "No  state  shall  deny  to 
any  person  within  Its  Jurisdiction  the  equal 
protection  of  the  laws,"  was  said  by  Justice 
Bradley,  in  Missouri  v.  Lewis,  101  U.  S.  22, 
30,  25  L.  Ed.  989,  to  include  "the  equal  right 
to  resort  to  the  appropriate  eonrts  for  re- 
dress." "It  means,"  as  was  further  said  by 
the  court  "that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  tbe 
laws  which  Is  enjoyed  by  other  persons  or 
other  classes  in  tbe  same  place  and  under 
like  circimistances."  The  same  court,  in  Unit- 
ed States  V.  Crulkshank,  92  U.  S.  542,  555, 
23  L.  Ed.  588,  per  Walte,  C.  J.,  used  the  fol- 
lowing language.  In  discussing  the  foregoing 
constltntloaal  clause:  "The  equality  of  tbe 
rights  of  citizens  is  a  principle  of  republican- 
ism. Eivery  republican  govemmrait  Is  in  duty 
bound  to  protect  all  its  citizens  In  the  enjoy- 
ment of  this  principle,  if  within  Its  power. 
That  duty  was  originally  assumed  by  the 
states;  and  It  still  remains  there."  In  our 
view  of  this  case  tbe  city  court  of  Atlanta 
was  for  the  time  being  a  Missouri  court  so 
far  as  tbe  "validity  and  effect"  of  this  con- 
tract is  concerned.  Under  article  4,  {  2,  of 
the  Constitution  of  the  United  Stetes,  "tbe 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  Immunities  of  citizens  in 
the  several  states."    Sitting,  aa  it  were,  in 
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Missouri,  80  as  to  give  "effect"  to  the  con- 
tract, the  trial  court  could  not  consider  Mrs. 
Lovelace  as  other  than  a  citizen  of  Missouri, 
at  least  In  so  far  as  to  accord  her  any  "privi- 
leges" appertaining  to  such  citizenship,  and 
to  enforce  the  laws  of  Missouri,  construing 
them  most  favorably  to  the  Insured. ,  In  the 
language  of  our  Supreme  Court  In  Champion 
V.  Wilson,  64  Ga.  188,  "The  law  of  New  York 
entered  Into  this  contract,  as  it  was  •  •  • 
to  be  executed  there,  and  our  courts  will 
enforce  it,  whatever  It  may  be;  and  this 
contract  must  stand  or  fall  as  the  test  of 
that  law  is  applied  to  It."  And,  applying  the 
language  of  the  decision  In  that  case  to  Mis- 
souri instead  of  New  York:  "When. so  applied 
It  becomes,  as  the  law  of  the  contract,  Georgia 
law ;  and  it  matters  not  where  It  comes  from. 
For  this  case — pro  hac  vice — It  Is  our  own 
law." 

We  do  not  see  either  that  the  demurrer, 
which  bad  at  a  former  term  been  overruled, 
could  be  renewed  at  a  subsequent  term,  or 
that  it  can  be  justly  claimed  that  the  plain- 
tiff's petition  set  forth  two  causes  of  action 
merely  because  the  plaintiff  offered  an 
amendment  setting  up  certain  statutes  of  the 
state  of  Missouri  in  amplification  and  aid  of 
rights  already  claimed  In  the  original  peti- 
tion. Foreign  statutes  may  be  pleaded  by 
amendment  South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  672.  And  the  amendment  In  that  case 
was  expressly  .approved  because  allowable 
by  the  laws  of  South  Carolina.  Conlln  v. 
City  Council  of  Charleston,  16  Rich.  Law, 
201.  The  amendment  did  not  materially 
diange  the  cause  of  action,  and  gave  no  right 
to  dig  up  a  dead  demurrer  and  have  Its 
sufficiency  again  passed  upon.  Civ.  Code 
1885,  i  6068.  The  motion  to  dismiss  that 
part  of  plahitlff's  petition  that  sought  to 
recover  damages  and  attorney's  fees  was 
properly  overruled,  because,  even  as  a  matter 
of  remedy  and  as  governed  by  the  laws  of 
the  forum,  such  penalty  and  damages  can  be 
recovered  in  Georgia;  and  the  defendant's 
motion  was  made  upon  the  distinct  ground 
that  they  could  not  be  so  recovered. 

We  come  next  to  the  amended  grounds  of 
the  motion  for  a  new  trial,  which  relate  to 
the  method  of  proving  the  laws  of  Missouri. 
It  is  settled  that,  where  either  party  claims 
a  benefit  under  a  foreign  law,  the  statute 
must  be  pleaded;  and,  of  course,  where  the 
laws  of  a  foreign  state  are  specially  pleaded, 
they  must,  as  any  other  material  matter,  be 
proved.  Champion  v.  Wilson,  supra.  But 
according  to  prior  decisions  of  our  courts 
there  is  no  Inexorable  rule  which  demands  a 
certain  kind  of  proof  or  prescribes  the  exact 
quantum  of  proof  required  to  satisfy  the  tri- 
al court  as  to  the  authenticity  of  the  statutes 
of  one  of  our  sister  states.  The  court's  own 
knowledge  may  give  testimony  and  supply 
the  proper  verification  of  the  law.  "The 
courts,  on  the  trial  of  a  cause,  may  proceed 
on  their  knowledge  of  the  laws  of  another 
state,  and  It  Is  not  necessary  In  that  case  to 


prove  them ;  and  their  Judgment  will  not  be 
reversed,  when  they  proceed  on  such  knowl- 
edge, unless  it  should  appear  that  they  decid- 
ed wrong  as  to  those  laws."  Herschfeld  v. 
Dexel,  12  Ga.  682.  Three  methods  of  proof 
have  been  recognized.  One  Is  by  proof  of 
witnesses,  testifying  as  to  their  familiarity 
with  the  law  in  reference  to  a  certain  sub- 
ject A  second  method  Is  by  certified  copy  of 
the  statute  in  question.  And  the  third  meth- 
od of  proof  is,  we  think,  clearly  authorized  by 
the  Code,  which  Is  Judicial  recognition.  Civ. 
Code  1895,  S  6231.  An  Instance  of  the  first 
appears  In  Chattanooga,  Rome  &  C.  R.  Co.  v. 
Jackson,  86  Ga.  681,  13  S.  E.  110,  where  the 
Supreme  Court  approved  proof  by  attorneya, 
who  testified  as  to  the  law  of  Tennessee  (as 
Latham  did  In  this  case  as  to  the  law  of  Mis- 
souri), except  that  they  testified  that  they  bad 
practiced  law  In  Tennessee,  and  Latham  did 
not  testify  that  he  had  practiced  In  Missouri. 
In  that  case  Justice  Simmons,  In  dealing 
with  the  exceptions  to  the  testimony  of  the 
attorneys  proving  the  law  of  Tennessee,  lays 
down  the  following  rule :  "  "The  public  laws 
of  the  United  States  and  of  the  several  states 
thereof,  as  published  by  authority,  shall  be 
Judicially  recognized  without  proof.'  While, 
therefore,  the  trial  Judge  might  have  resorted 
to  the  statutes  and  the  decisions  of  the  Su- 
preme Court  of  Tennessee,  we  cannot  say 
that  It  was  error  to  receive  the  testimony  of 
skilled  attorneys  who  practiced  in  the  courts 
of  that  state,  to  aid  him  In  arriving  at  a 
proper  conclusion  as  to  what  was  the  law  of 
that  state,  and  especially  as  to  the  practice 
of  the  courts  thereof  In  regard  to  appeals  and 
their  dismissal.  The  testimony  was  not  for 
the  Jury,  but  for  the  Information  of  the 
Judge ;  and  he  was  not  bound  by  the  opinions 
of  these  attorneys,  but  it  was  his  duty  at 
last  to  decide  the  law  himself,  aided  by  these 
opinions  and  such  other  sources  of  informa- 
tion as  were  accessible  to  him.  Knowing,  as 
we  do,  the  great  difficulty  under  which  courts 
labor  In  arriving  at  the  true  law  of  a  case, 
and  especially  the  difficulty  encountered  here, 
as  well  as  by  the  court  below  In  this  case, 
we  cannot  condemn  the  trial  Judge  for  re- 
sorting to  any  sources  of  information  which 
will  aid  him  In  coming  to  a  correct  conclu- 
sion as  to  the  law."  The  learned  Justice 
cites  Hanley  v.  Donoghue,  116  U.  S.  1,  6  Sup. 
Ct  242,  29  L.  Ed.  535,  and  Chicago  &  Alton 
Railroad  v.  Wiggins  Ferry  Co.,  119  U.  S.  615. 
7  Sup.  Gt  398,  30  L.  Ed.  619,  as  authority 
approving  this  method  of  proof,  and  refers 
to  the  fact  that  In  other  states  that  have  no 
statutes  like  ours,  evidence  of  this  kind  Is 
the  proper  mode  of  proving  the  laws  of  an- 
other state.  And  in  Thomas  v.  Clarkson,  125 
Ga.  77,  64  S.  B.  77,  6  L.  R.  A.  (N.  S.)  658,  the 
same  method  of  proof  is  recognized,  and  the 
only  criticism  passed  upon  it  by  the  court 
was  that  the  evidence  of  the  witness  did  not 
refer  to  or  show  what  the  law  was  at  the 
time  of  the  contract 
The  method  of  proving  the  laws  of  other 
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rtates  by  copy  thereof,  "under  the  great  seal 
of  their  resijective  states,"  Is  provided  for  by 
CiT.  Code   1895,    5   5233;    but  this  mode  of 
proof  is  not.  as  has  sometimes  been  supposed, 
exclusive  of   every  other  means.    That  the 
court  may  consider  the  law  as  proven,  by  Ju- 
dicial recognition  of  Its  terms  and  provisions, 
is  shown  In  Massachusetts  Benefit  Life  As- 
sociation V.  Hale,  96  Ga.  802,  23  S.  E.  849, 
where  It  was  decided  that  a  stipulation  In  a 
policy  (which,  like  this,  was  to  be  governed 
by  the  lex  loci  contractus)  that  no  rait  should 
be  brought  under  the  contract,  unless  within 
one  year  from  the  death  of  the  member,  was 
void,  because  the  law  of  Massachusetts  al- 
lowed such  suit  to  be  brought  within  two 
years.    In  that  case,  "while  It  does  not  ap- 
pear in  the  reported  decision    •    •    •    that 
the  Massachusetts  statute  was  not  Invoked  in 
the  trial  court,  an  examination  of  the  origi- 
nal record  shows  that  no  reference  whatever 
was  made  to  this  law  In  the  pleadings  of  the 
parties."     Seaboard  Air  Line  Ry.  v.  Phillips, 
117  Ga.  101,  43  S.  E.  494.    See,  also,  Barran- 
ger  T.  Baum,  103  Oa.  46G,  30  S.  B.  524.  68 
Am.  St  Rep.  113.    No  authoritative  ruling 
was  made  by  our  Supreme  Court  upon  this 
subject  In  Seaboard  Air  Line  Ry.  v.  Phillips, 
mipra,  because  It  was  not  required;    but  we 
think  that  the  reasoning  of  Justice  Cobb  Is 
unanswerable,  and  that  section  5231  of  the 
Civil  Code  of  1895  means  Just  what.  It  says, 
and  Is  founded  upon  sound  reasoning.    "If  a 
book  containing  the  laws  as  published  by  au- 
thority is  not  accessible,  then,  in  the  absence 
of  a  copy  of  the  law  under  the  great  seal  of 
the  state,  the  case  would  generally  have  to  be 
determined  by  a  presumption  that  the  com- 
mon law  prevailed  in  the  other  state."     We 
think  it  absurd  that  a  court  of  this  state 
should  be  required  to  administer,  as  the  law 
of  a  sister  state,  that  which  Is  not  the  law, 
when  It  has  b^ore  Its  eyes  an  open  book 
showing  what  is  the  law,  refusing  to  see 
what  may  be  seen  by  all  men,  merely  because 
it  was  not  formally  offered  as  evidence  on  the 
trial.    We  think,  then,  that  our  view  that 
there  is  no  merit  in  the  amended  grounds  of 
the  motion  for  new  trial  Is  sustained  by  am- 
ple authority ;   and  we  come  to  the  question 
which,  after  all,  must  determine  the  case — 
whether  the  court  erred  in  the  rulings  which 
were  the  subject  of  the  exceptions  pendente 
lite.    That  question  is :    Did  the  court  err  In 
trying  the  case  by  the  laws  of  Missouri ;  and, 
if  so,  how? 

The  policy  of  insurance  prepared  by  the 
company  named  the  situs  in  which  It  prefer- 
red Its  right  to  be  administered,  and  made 
the  state  of  Missouri  the  place  of  the  con- 
tract Having  made  choice,  it  is  bound  by  Its 
selection,  and  estopped  to  vary  or  retract  its 
own  contract  from  Its  written  provisions. 
Tlie  policy,  in  Its  concluding  paragraph,  says : 
Tbls  contract  shall  be  governed  by  and  con- 
Etmed  according  to  the  laws  of  Missouri; 
the  place  of  tbls  contract  being  expressly 
a(ieed  to  be  the  home  office  of  the  company." 


All  contracts  of  insurance  are  to  be  construed 
most  strongly  against  the  Insurer  and  in  fa- 
vor of  the  insured;  and  If,  therefore,  the 
court  had  entertained  doubt  as  to  which  law 
prevailed  as  to  any  phase  of  the  case,  the 
company  having  selected  in  the  contract, 
which  it  prepared  lt»elf,  the  laws  of  Missouri, 
the  court  was  bound  to  construe  the  contract 
by  those  laws  of  Missouri,  most  favorably  to 
the  Insured.  If  this  means  anything,  it 
means  that  the  validity,  form,  and  effect  of 
the  contract  are  to  be  determined  by  the  laws 
of  the  state  of  Missouri.  Georgia  enforces 
the  laws  of  another  state  only  by  comity. 
But  that  comity  will  extend,  in  passing  upon 
a  contract  made  to  take  effect  and  be  per- 
formed in  another  state,  so  as  to  give  effect 
to  every  law  of  that  state  applicable  to  the 
subject-matter  of  the  litigation,  except  such 
as  conflict  with  our  laws  or  such  as  are  op- 
posed to  the  well-known  public  policy  of  the 
state.  The  question  is :  Was  the  court  right 
in  trying  the  case  by  the  law  of  Missouri; 
and,  if  BO,  to  what  extent  should  the  law  of 
Missouri  have  controlled?  The  company  se- 
lected the  law  of  Missouri  as  its  choice.  Can 
It  complain  if  that  law  Is  administered? 
And  wbile  he  who  claims  a  benefit  under  the 
law  of  a  foreign  state  must  plead  and  prove 
that  law  to  the  satisfaction  of  the  court  in 
some  one  of  the  modes  to  which  we  have  re- 
ferred, still,  in  the  administration  of  such 
laws  as  collaterally,  rather  than  directly,  af- 
fect the  case,  it  cannot  be  questioned  that  th« 
court  may  In  any  way  possible  Inform  itself 
as  to  what  is  the  law.  The  means  of  finding 
it  are  immaterial,  provided,  only,  that  the 
true  and  correct  law  is  found.  The  court 
must  Inform  itself ;  and.  Judged  by  this  rule, 
the  learned  Judge  of  the  trial  court  was 
right  in  striking  all  of  the  defenses  of  the  de- 
fendant company.  The  coiurt  had  previously 
overruled  the  demurrers  to  the  plaintiff's  pe- 
tition, and  (no  exception  having  been  duly 
taken  thereto)  the  right  of  the  plaintiff  to 
stand  on  her  petition,  both  as  to  the  law  and 
as  to  the  facts,  was  established.  If  her 
rights  as  to  either  were  questioned  before  as 
to  any  portion  of  the  petition,  her  rights  as 
to  both  were  extended  to  the  extreme  bound- 
ary lines  fixed  by  the  petition.  This  peti- 
tion the  plaintiff  had  the  right  to  amend,  and 
that  right  was  not  abused. 

The  plaintiff  In  error  excepted  pendente 
lite  to  the  allowance  of  certain  amendments, 
for  reasons  given  in  its  demurrer;  and  «r- 
ror  is  assigned  thereon  in  the  bill  of  excep- 
tions. We  think  the  court  was  right  in  over- 
ruling the  demurrers  and  allowing  the 
(tmendments.  The  gravamen  of  the  defend- 
ant's objection  must  have  been  that  contain- 
ed In  the  first  demurrer,  that  there  was  a 
misjoinder  of  causes  of  action;  the  defend- 
ant contending  that  Joined  to  the  suit  on 
the  contract  of  insurance,  the  plaintiff  was 
praying  for  punitive  or  vindictive  damages. 
The  damages  were  alleged  and  asked  for, 
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Missouri  was  specially  pleaded  In  the  orig- 
inal petition,  the  special  and  general  demur- 
rer to  which  had  been  overruled,  and,  there- 
fore, to  offer  this  demm-rer  again  was  to 
ask  the  court  to  reopen  what  bad  already 
been  settled  as  the  law  of  the  case.  But, 
waivlug  this,  we  see  no  error  in  overruling 
this  demurrer  to  the  petition.  The  plaintiff 
was  entitled  to  the  damages  if  she  establish- 
ed the  allegations  with  reference  to  vexa- 
tious refusal,  under  Civ.  Code  1895,  §  8.  It 
was  one  of  the  effects  of  the  contract  which 
our  courts  will  enforce.  The  question  of  the 
constitutionality  of  the  very  statute  of  Mis- 
souri which  was  pleaded  in  this  case,  and 
which  allows  damages  and  attorney's  fees, 
has  been  passed  upon  by  the  Supreme  Court 
of  tlie  United  States  In  Orient  Insurance  Co. 
V.  Daggs,  172  U.  S.  557,  19  Sup.  Ct  281,  43 
L.  Ed.  552,  and  it  is  not  repugnant  to  our 
Constitution.  The  contract  in  the  Daggs 
Case  was  one  of  fire  insurance,  instead  of 
life  insurance;  but  section  8012,  cited  supra, 
includes  both.  Its  wording  is:  "In  any  ac- 
tion against  any  insurance  company  *  *  * 
under  a  policy  of  fire,  life,  marine  or  other 
Insurance,  •  •  •  the  court  or  jury  may 
allow  damages."  The  decision  likewise  cov- 
ers life  Insurance  as  well  as  fire  insurance; 
for  the  Supreme  Court  of  the  United  States, 
In  Farmers',  etc.,  Ins.  Co.  v.  Dobney,  189 
T^  S.  305,  23  Sup.  Ct.  .500,  47  L.  Ed.  821, 
citing  and  referring  to  the  Orient  Case,  says 
the  statute  of  the  state  of  Missouri  was  up- 
held, "not  only  on  the  ground  of  the  right 
of  the  state  to  prescribe  the  conditions  upon 
which  an  insurance  company  should  transact 
business  within  its  borders,  but  also  because 
the  rule  in  question  was  the  lawful  exercise 
of  the  power  to  classify." 

In  reference  to  the  plea  of  suicide,  the 
statute  (Rev.  St.  Mo.  S  7896)  voids  any  sui- 
cide provision  in  policies  of  life  insurance. 
But  It  was  insisted  that  the  provision  in  this 
case  Is  not  in  the  nature  of  a  defense  to  the 
action,  but  simply  provides  for  an  apportion- 
ment of  the  loss  in  case  of  suicide — simply 
reducing  the  amount  to  be  recovered,  with- 
out defeating  recovery  itself.  This  same 
question  has  been  decided  by  the  Court  of 
Appeals  of  Missouri,  passing  upon  a  provi- 
sion identical  with  the  contents  of  the  policy 
under  our  considenatlon.  In  Keller  v.  Trav- 
elers' Insurance  Co.,  58  Mo.  App.  557,  the 
Missouri  court  held  as  follows  as  to  reduc- 
tions in  cases  of  suicide:  "A  provision  in  a 
IKtlicy  of  life  insurance,  which  reduces  the 
amount  of  the  Insurance  in  case  of  the  sui- 
cide of  the  Insured  below  that  otherwise  con- 
tracted for,  makes  the  suicide  a  defense  to 
the  extent  of  the  redaction,  and  is,  therefore, 
contrary  to  the  statute  on  the  subject  and  in- 
valid." In  the  Keller  Case  the  only  ques- 
tion presented  was  whether  or  not  the  con- 
tract sued  upon  was  In  contravention  of  sec- 
tion 7896  of  the  Revised  Statutes  of  Missou- 
ri, but,  as  in  the  present  case,  was  embodied 
by  the  plaintiff  In  her  petition.    That  section 


Is  as  follows:  "In  all  suits  upon  policies  of  in- 
surance on  life  hereafter  issued  by  any  compa- 
ny doing  business  In  this  state,  to  a  citizen  of 
this  state,  it  shall  be  no  defense  that  the  in- 
sured committed  suicide,  unless  It  shall  be 
shown  to  the  satisfaction  of  the  court  or  Jury 
trying  the  cause,  thnt  the  Insured  contemplat- 
ed suicide  at  the  time  he  made  his  applica- 
tion for  the  policy;  and  any  stipulation  In 
the  policy  to  the  contrary  shall  be  void." 
The  clause  of  the  policy  relied  on  in  the  an- 
swer in  this  case  is  as  follows:  "But  if  death 
occurs  from  self  destruction,  while  sane  or 
insane,  within,  one  year  from  the  date  of 
-Issuance  of  this  policy,  then  in  such  event 
only  the  reserve  (computed  according  to  the 
Actuaries'  Table  of  Mortality,  with  interest 
at  4  per  cent)  will  be  due  on  surrender  of 
this  policy." 

The  plaintiff  In  error  urges  that  the  clause 
of  the  policy  invoked  in  this  answer  is  a 
mere  contractual  limitation  of  the  amount 
of  the  recovery  to  be  had,  and  not  a  defense. 
Under  the  alwve-quoted  decision  of  the  Court 
of  Appeals  of  Missouri  we  cannot  agree  with 
this  contention.  "The  plain  purpose  of  the 
statute  quoted  above  was  to  prevent  the  In- 
sertion In  policies  of  life  insurance  of  excep- 
tions of  liability  on  the  ground  of  the  sui- 
cide of  the  Insured,  unless  It  could  be  proven 
'that  the  insured  contemplated  suicide  at  the 
time  he  made  the  application  for  the  policy.' 
This  was  in  effect  a  legislative  declaration 
of  the  public  policy"  of  Missouri,  the  state 
which  the  company  itself  selected  as  the 
place  of  contract  In  the  Keller  Case,  above 
cited,  the  Court  of  Appeals  of  Missouri  says: 
"That  it  was  Intended  to  limit  the  power  to 
contract  for  a  lesser  liability  in  cases  of 
death  by  suicide,  not  within  the  limitation 
expressed  in  the  statute,  is  also  apparent 
from  its  terms,  to  wit:  'And  any  stipulation 
to  the  contrary  shall  be  void.'  That  it  is  not 
within  the  power  of  the  parties  to  change  or 
annul  this  statutory  provision  with  reference 
to  life  Insurance  in  this  state  has  been  held 
In  a  well-considered  case  in  the  circuit  court 
of  the  United  States.  Benj  v.  Knights  Tem- 
plars', etc.,  Co.  (C.  C.)  46  Fed.  439.  In  constru- 
ing the  statute  In  question,  that  court  said: 
'The  statute  is  mandatory,  and  obligatory 
alike  on  the  insurance  company  and  the  as- 
sured. Its  very  object  was  to  prohibit  and 
annul  such  stipulations  in  policies,  "and  it 
cannot  be  waived  or  abrogated  by  any  form 
of  contract  or  by  any  device  whatever.  The 
legislative  will,  when  expressed  in  the  per- 
emptory terms  of  this  statute,  Is  jjaramount 
and  absolute,  and  cannot  be  varied  or  waived 
by  the  private  conventions  of  the  parties.' " 

For  the  same  reasons  as  heretofore  stat- 
ed, we  think  that  the  question  of  attorney's 
fees  and  damages  should  also  be  determined 
by  the  laws  of  Missouri.  As  Chief  Justice 
Jackson  said  In  the  case  of  Champion  ▼. 
Wilson,  supra,  the  court  was  pro  hac  vice 
sitting  In  Missouri,  and  the  finding  of  the 
jury  is  in  accordance  with  that  law,  whlcb 
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the  Supreme  Gonrt  of  tbe  United  States  has 
held  to  be  constltational  and  yalld.  "It  was 
for  tbe  Legislature  *  *  *  to  define  tbe 
public  policy  of  tbat  state  In  respect  of  life 
Insurance,  and  to  Impose  snch  conditions  on 
tbe  transaction  of  business  by  life  Insurance 
oompanles  within  the  state  as  was  deemed 
best  We  do  not  see  any  arbitrary  classlfl- 
cation  or  unlawful  discrimination  In  this 
legislation ;  but,  at  all  events,  we  cannot  say 
that  the  federal  Constitution  has  been  vio- 
lated in  the  exercise,  in  this  regard,  by  the 
State  of  its  undoubted  power  over  corpora- 
tions." Hancock  Insurance  Co.  v.  Warren, 
181  U.  S.  73,  21  Sup.  Ct  635,  46  L.  Ed.  065. 
The  reaaoning  In  Railway  Co.  v.  Ellis,  165 
V.  8.  150-153,  154,  17  Sup.  Ct  255,  41  L.  Ed. 
6G8,  says  the  court,  in  Fidelity  Mutual  Life 
Association  v.  Mettler,  185  U.  S.  326,  22  Sup. 
Ct.  669,  46  L.  Ed.  022,  does  not  apply  to  life 
Ineurance  companies.  "Tbe  ground  for  pla- 
cing life  and  health  companies  In  a  different 
class  from  fire,  marine,  and  Inland  com- 
panies Is  obvious,  and  we  think  that  putting 
them  In  a  different  class  •  •  •  rests  on 
snfflctent  reason.  The  Legislature  evidently 
Intended  to  distinguish  between  life  and 
health  insurance  companies  engaged  in  busi- 
ness for  profit,  •  •  •  and  lodges  and  as- 
sociations of  a  mutual  benefit  or  benevolent 
character,  having  in  mind,  also,  tbe  necessity 
of  the  prompt  payment  of  tbe  insurance  mon- 
ey in  very  many  cases  in  order  to  provide 
the  means  of  living  of  which  the  beneficiaries 
had  l)een  deprived  by  the  death  of  the  in- 
Bured."  And  in  Orient  Insurance  Co.  v.  Daggs, 
172  U.  S.  557,  10  Sup.  Ct  281,  43  L  Ed.  552, 
the  interpretation  and  construction  of  the 
Snpreme  Court  of  Missouri  as  to  a  similar 
statute  was  upheld.  In  Fanners'  Insurance  i 
Co.  v.  Dobney,  189  U.  8.  304,  23  Sup.  Ct  565, 
47  L.  Ed.  821,  the  Supreme  Court  of  the 
United  States,  having  under  consideration 
the  question  of  tbe  allowance  of  attorney's 
fees  and  damages,  and  answering  argument 
contending,  as  here,  that  such  allowance 
was  unconstitutional  for  various  reasons, 
rays:  "But  the  unsoundness  of  these  propo- 
litlons  Is  settled  by  the  previous  adjudica- 
tions of  this  court  Orient  Insurance  Co.  v. 
Daffis.  172  U.  8.  557,  19  Sup.  Ct.  281,  43  L. 
Ed.  552 ;  Insurance  Co.  v.  Warren,  181  U.  S. 
7.3,  21  Sup.  Ct  535,  46  L.  Ed.  955 ;  Insurance 
Co.  V.  Mettler,  185  U.  S.  308,  22  Sup.  Ct  662, 
46  L  Ed.  922.  In  the  Orient  Case,  a  statute 
of  tbe  state  of  Missouri  which  subjected 
Are  Insurance  contracts  to  an  exceptional 
rale  was  upbeld,  not  only  on  the  ground  of 
the  right  of  the  state  to  prescribe  the  con- 
ditions upon  which  an  insurance  company 
sboold  transact  business  within  its  borders, 
but  also  because  tbe  rule  in  question  was  tbe 
lawful  exercise  of  the  power  to  classify.  In 
the  Warren  Case  a  like  principle  was  applied 
to  8  statute  of  the  state  of  Ohio  establishing 
*  particnlar  regulation  as  to  life  insurance 


companies.  In  the  Mettler  Case  a  statute  of 
the  state  of  Texas  was  sustained,  applicable 
alone  to  life  Insurance  policies,  which  au- 
thorized tbe  enforcement  not  only  of  a  rea- 
sonable attorney's  fee,  but  also  of  12  per 
cent  damages  after  demand  in  case  of  the 
unsuccessful  defense  of  a  suit  to  enforce  a 
life  insurance  policy.  In  all  three  of  tbe 
cases  referred  to,  therefore.  It  was  neces- 
sarily held  that  Insurance  contracts  were  so 
distinct  as  to  Justify  legislative  classifica- 
tion apart  from  other  contracts,  or  to  au- 
thorize a  classification  of  insurance  con- 
tracts so  as  to  subject  one  character  of  such 
contracts,  when  put  in  one  class,  to  one  rule, 
and  other  varieties  of  such  contracts,  when 
placed  in  another  class,  to  a  different  rule." 
We  come  now  to  the  complaint  with  ref- 
erence to  tbe  strilclng  of  defendant's  plea. 
If  the  court  was  right  In  adjudicating  the 
case  according  to  tbe  laws  of  Missouri,  It 
was  clearly  right  in  striking  the  defendant's 
annver,  upon  the  ground  that  it  constituted 
no  defense.  Tbe  defense  was  based  upon  fivs 
propositions : 

(1)  Tbat  Lovelace  had  made  false  state- 
ments In  his  application  and  failed  to  pay 
bis  premium.  Under  the  statute  of  Missouri 
the  company  could  not  plead  tbe  applicntion 
as  a  part  of  the  contract  lor  it  was  not  in- 
dorsed or  the  substance  of  tbe  application 
entered  on  the  policy.  We  hold,  further, 
that  It  could  not  plead  nonpayment  of  the 
premium,  because  the  receipt  of  the  premium 
was  acknowledged  in  the  policy,  and  it  was 
estopped  from  denying  this  fact  especially 
in  view  of  the  death  of  the  Insured.  The 
further  portion  of  the  fourth  paragraph  of 
the  answer,  that  the  policy  was  issued  by 
reason  of  the  false  and  fraudulent  repre- 
sentations of  Lovelace,  and  that  tbe  policy 
was  procured  by  fraud,  could  not  be  consid- 
ered after  death  of  the  Insured.  "The  state- 
ments made  in  the  application  •  •  •  were 
not  warranties,  and,  before  tbe  company  can 
be  permitted  to  show  tbat  these  false  state- 
ments and  answers  contributed  to  tbe  con- 
tingency on  which  the  policy  was  to  become 
due  and  payable,  it  must  plead  such  defense, 
and,  besides,  It  must  deposit  in  court  the 
premiums  it  received  on  the  policy.  And 
unless  the  company  meets  both  these  require- 
ments the  court  should  exclude  the  testimony 
•  *  •  as  to  the  cause  of  the  Insured's 
death,  and  as  to  his  physical  condition  be- 
fore and  after  his  death,  and  give  a  peremp- 
tory instruction  to  find  for  plaintiff."  "The 
company  may,  during  the  life  of  the  Insured, 
but  not  afterwards,  bring  a  suit  to  set  aside 
tbe  policy  on  the  ground  that  it  was  pro- 
cured by  fraud."  Kern  v.  Legion  of  Honor, 
167  Mo.  472,  67  S.  W.  252. 

(2)  Tbe  fifth  paragraph  of  defendant's  an- 
swer denied  that  the  premium  was  ever  paid, 
and,  as  we  said  above,  we  think  the  recital  of 
tbe  policy  that  the  premium  had  been  paid  es> 
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tops  the  company  to  deny  the  receipt  of  the 
premium  after  the  death  of  the  Insured. 

(3)  The  sixth  paragraph  of  the  answer  set 
up  as  a  defense  that  "one  of  the  conditions 
of  said  alleged  contract  of  insurance  was 
that,  if  within  one  year  from  the  date 
thereof  said  Edwin  Lovelace  should  become 
intemperate  in  the  use  of  narcotic  or  oth- 
er stimulants,  any  policy  issued  thereun- 
der should  be  null  and  void ;  and  this  de- 
fendant alleges  that  the  said  Edwin  Lovelace 
did  become  intemperate  In  the  use  of  nar- 
cotic, alcoholic,  or  other  stimulants,  and  that 
his  death  was  the  result  of  narcotic,  alco- 
holic, or  other  stimulants."  Counsel  for 
plaintiff  in  error,  in  their  very  exhaustive 
brief,  say :  "We  are  at  a  loss  to  know  how 
counsel  for  defendant  in  error  ever  convinced 
the  court  below  that  this  one  of  the  defenses 
was  not  good."  We  thlnlt  that  under  the  de- 
cision in  Kern  v.  Legion  of  Honor,  cited 
above,  the  answer  should  have  been  accom- 
panied by  the  deposit  In  court  of  the  premi- 
ums received;  and  without  this,  it  is  held 
unequivocally  by  the  Supreme  Court  of  Mis- 
souri that  this  defense  should  be  dismissed. 

(4)  The  seventh  and  eighth  paragraphs  of 
the  answer  were  correctly  stricl^en  under  the 
laws  of  Missouri — the  seventh  for  the  rea- 
son that  the  application  was  not  indorsed  up- 
on the  policy,  and  the  eighth  because  the 
anti-suicide  provision  of  the  policy,  as  has 
been  shown  heretofore,  is,  under  the  laws 
of  Missouri,  void  and  of  no  effect  We  have 
carefully  examined  all  of  the  contentions  of 
the  learned  counsel  for  the  plaintiff  In  error, 
grouped  In  three  heads:  First  That  the 
statute  of  the  state  of  Missouri,  allowing 
the  recovery  of  damages  and  attorney's  fees, 
will  not  be  enforced  by  the  courts  of  Georgia. 
Second,  that  the  court  erred  in  striking  the 
defenses,  which  is  assigned  to  be  error  up- 
on three  grounds:  (a)  That  the  main  defens- 
es, if  proved,  were  good;  (b)  that  the  stat- 
utes of  Missouri  relative  to  misrepresenta- 
tions and  procurement  of  the  policy  by  fraud, 
and  relative  to  the  suicide  of  the  insured, 
are  confined  to  citizens  of  Missouri;  and  (c) 
tliat  the  provision  in  the  policy  sued  on, 
relative  to  the  matter  of  suicide,  was  not  in 
violation  of  the  laws  of  Missouri.  Third. 
That  the  evidence  was  not  sufficient  to  au- 
thorize the  verdict  allowing  the  plaintiff 
damages  and  attorney's  fees,  because  it  did 
not  show  vexatious  refusal  on  the  part  of 
the  company  to  pay.  For  the  reasons  al- 
ready heretofore  stated  we  think  the  case 
was  to  be  tried  as  if  in  Missouri  and  before 
a  Missouri  court  and  that  to  deprive  a  citi- 
zen of  Georgia  of  any  rights  belonging  to  a 
citizen  of  Missouri  cannot  under  the  Con- 
stitution of  the  United  States,  be  countenanc- 
ed. Parties  are  presumed  to  contract  with 
reference  to  the  place  of  the  contract.  If  it 
is  valid  there,  it  is  valid  everywh'ere.  The 
lex  loci  contractus  controls  as  to  the  nature, 
construction,  and  Interpretation  of  the  con- 


tract The  laws  of  one  state  have  force  in 
the  territory  of  another,  as  long  as  they  do 
not  come  in  conflict  with  the  power  or  right 
of  that  state,  or  violate  its  policy  or  con- 
science. Cox  V.  Adams,  2  Ga.  158.  Where 
a  contract  is  made  in  one  state  to  be  per^ 
formed  In  another,  the  laws  of  the  latter 
state  govern  as  to  the  validity,  nature,  ob- 
ligation, and  construction  of  the  contract 
(Dunn  V.  Welsh,  62  Ga.  241;  Herschfeld  y. 
Dexel,  12  Ga.  584);  and  they  will  be  enforced 
by  comity,  unless  contrary  to  our  statute 
law,  our  general  public  policy,  or  violatlYe 
of  the  conscience  of  the  state  called  on  to 
give  it  effect  We  see  no  reason  why"  a  new 
trial  should  be  granted  because  of  the  re- 
covery of  the  attorney's  fees  and  damages, 
especially  as  the  Missouri  statute  is  prac- 
tically identical  with  our  Georgia  law  upon 
the  same  subject  The  only  difference  la 
tliat  the  state  of  Missouri  imposes  the  penal- 
ty for  a  vexatious  refusal,  and  the  Georgia 
law  (Civ.  Code  1895,  S  2140)  makes  bad  faith 
in  the  refusal  the  tmsis  for  damages  and  at- 
torney's fees.  The  various  grounds  of  the 
second  contention  of  the  plaintiff  in  error 
have  already  l>een  discussed,  and  so  we  come 
to  the  third. 

Was  the  evidence  of  vexatious  refusal  suf- 
ficient to  authorize  the  verdict  upon  the  sub- 
ject of  damages  and  attorney's  fees?  We 
think  that  where  it  appears,  as  it  does  in  this 
case,  that  the  defendant  had  no  ground  of 
defense,  or  at  least  could  set  up  none,  to  the 
payment  of  the  policy,  and  yet  declined  to 
pay  it,  and  thereby  imposed  upon  the  bene- 
ficiary a  burden  not  contemplated  in  the 
original  contract  with  the  insured,  and, 
without  establishing  any  good  reason  .for  de- 
lay, subjects  the  widow  and  children  of  the 
dead  to  the  expense  of  collecting  by  law 
what  was  contracted  to  be  paid  upon  proofs 
of  death,  and  extensively  prolongs  the  liti- 
gation, it  would  l>e  a  great  hardship  if  this 
loss  and  expense  should  be  deducted  from 
the  provision  made  by  the  deceased  for  bis 
family.  On  the  other  hand,  we  think  ttiat 
the  expense  necessary  to  collect  the  policy 
should  be  paid  by  the  company,  unless  it 
establishes  some  good  reason  for  an  appar- 
ently frivolous  refusal  to  pay  promptly.  In 
other  words,  the  burden  of  proof,  where  un- 
usual and  unnecessary  delay  is  shown,  should 
be  upon  the  company  to  give  reason  for  the 
delay;  or,  after  the  delay  Is  shown.  It  will 
be  presumed  to  be  vexatious,  as  in  this  case, 
or  In  bad  faith,  if  under  our  Georgia  statute. 
It  must  appear,  from  the  evidence  in  this 
case,  that  the  refusal  or  the  neglect  to  pay 
was  frivolous.  The  purpose  of  the  law  is  to 
force  prompt  payment  of  such  losses,  after 
the  lapse  of  a  reasonable  time,  to  enable  the 
company  to  ascertain  good  grounds.  If  any, 
for  not  meeting  the  demand,  and  if  no  sucli 
cause  existed  for  the  refusal  of  compliance 
with  the  demand,  and  it  refuses  to  respond, 
the  company  does  so  subject  to  the  farther 
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claim  for  damages.  Cotton  States  Life  Ins. 
Co.  r.  Edwards,  74  Ga.  231.  llie  meaning 
of  tlie  term  "bad  faith"  is  "any  frlvoious  or 
unfounded  refusal  In  law  or  In  fact  to  com- 
ply with  the  requisition  of  the  policy  holder 
to  pay  according  to  the  terms  of  his  contract 
and  the  conditions  imposed  by  the  statute." 
We  can  hardly  Imagine  anything  that  would 
be  more  "yexatloua"  than  the  treatment — 
the  silent  contempt — the  plaintiff  received 
at  the  hands  of  the  company  up  to  the  time 
the  suit  was  brought.  We  think  the  evl- 
dunce  authorized  the  jury  to  find  that  there 
was  a  vexatious  refusal;  and  it  was  a  benefit 
to  tbe  company  tbat  the  penalty  was  aflSlxed 
by  the  Missouri  statute,  Instead  of  under 
the  provisions  of  onr  Code,  which  would  have 
allowed  a  larger  penalty.  For  the  decision 
In  Phenlx  Insurance  Co.  v.  Hart,  112  Ga.  766, 
3S  S.  E.  67,  holding  secUon  2140  of  the  Civil 
Code  of  1S95  to  be  unconstitutional,  was 
based  entirely  upon  the  decision  of  the  Su- 
preme Court  of  the  United  States  In  Gulf, 
Colorado  &  Santa  Ffi  Railway  Co.  v.  BUlB, 
165  U.  S.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666, 
as  controlling  authority;  and,  since  the  de- 
cision in  tbe  Phenlx  Case,  the  Supreme 
Court  of  tbe  United  States  has  held,  in  the 
Mettler  Case,  185  U.  S.  308,  22  Sup.  Ct  662, 
46  L.  Ed.  922,  that  the  ruling  hi  the  Ellis 
Case  la  confined  to  railway  companies  only, 
and  has  no  application  whatever  to  penalties 
imposed  on  Insurance  companies. 
Judgment  affirmed. 

POWELIi,  J.  (concurring  specially).  1 
cannot  agree  with  all  the  reasoning  by  which 
mV  Brethren  of  this  court  arrive  at  the  re- 
sult in  this  Case.  Indeed,  it  is  only  with 
besitatlon  that  I  am  able  to  concur  at  all. 
It  does  seem,  however,  that  if_  the  insurance 
statutes  of  Missouri  are  to  be'  read  into  the 
contract  of  insurance  as  a  i>art  thereof,  these 
laws,  as  construed  by  the  decisions  of  the 
courts  of  review  in  that  state,  authorize  an 
affirmance  of  the  Judgment.  The  difficulty 
is  tbat  these  statutes  do  not  on  their  face 
purport  to  Include  the  pialntifT  within  their 
purview.  By  express  language  they  are  ap- 
plicable only  to  policies  of  Insurance  written 
opon  the  lives  of  citizens  of  Missouri;  and 
it  Is  presumed  that  as  to  policies  of  insurance 
not  written  upon  lives  of  Its  own  citizens  the 
common  law  still  prevails  in  that  state.  But 
I  have  Anally  come  to  the  conclusion  that, 
since  policies  of  insurance  are  to  be  most 
strongly  construed  against  the  insurer,  the 
language  of  the  policy,  wherein  it  contracts 
tbat  the  rights  of  the  parties  thereunder  shall 
be  determined  in  accordance  with  tbe  laws 
of  AUssourl,  contemplates  these  statutes,  and 
not  the  common  law  merely;  In  other  words, 
that  the  policy  contracted  to  give  to  Love- 
lace the  same  rights  which  he  would  have 
If  he  were  a  citizen  of  Missouri. 

In  tills  view  of  the  question  I  am  able  to 
concur  in  tbe  Judgment. 


BAILBT  ft  GARNET  BUGGT  CO.  T.  GUTH- 
RIE.   (No.  149.) 
(C!onrt  of  Appeals  of  Oeorxia.    March  2,  1007.) 

1.  Bill,  OF  ExcspnoNB— FoBU  and  Abbanob- 

MKKT— WKIT   of   EBBOB— DISIUBSAIt-STATU- 
TOBT  PBOVIBIONS. 

Under  Civ.  Code  1885,  (  6532.  taken  in 
connection  with  Acts  1893,  p.  62  (Civ.  Cods 
1895,  8  5534),  it  is  mandatory  that  the  trial 
judge  certify  the  bill  of  exceptions  to  be  true; 
but  tbe  remainder  of  the  prescribed  form  of  the 
certificate  is  directory  only,  and  no  error  or  mis- 
direction therein  contained  will  operate  to  cause 
a  dismissal  of  the  writ  of  error  in  tbe  appellate 
court. 

2.  Warr  of  Ebbob— Rbview— Pbesttmftions— 
Marino  and  Filing  Bill  of  Exceptions. 

Unless  the  contrary  affirmatively  appears, 
the  certifying,  serving,  and  filing  of  a  bill  of  ex- 
ceptions are  to  he  regarded  as  having  taken  place 
in  their  proper  chronological  sequence. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ({  3795-3803]. 

8.  Pleading— Motion  to   Stbike— Grounds. 
While  a  plea  or  answer  which  sets  up  no 
legal   or  equitable   defense,   beins  bad   in   sub- 
stance, may  be  stricken  on  motion  at  the  trial 


term,  yet  such  a  motion  is  not  available  where 

plea 
merely  deficient  in  certainty  or  particularity. 


the   plea   states  a  substantial   defense,   but  is 


[Ed.  Note. — For  cases  in  point,  see  CJent  Dig. 
vol.  39,  Pleading,  Si  1102-1110.] 

4.  Same— Plea— Constbuction. 

The  plea  in  this  case  was  not  subject  to  the 
construction  that  it  admitted  a  sum  to  be  due 
by  tbe  defendant  to  the  plaintiff  in  excess  of  the 
amount  found  by  the  jury  in  the  latter's  favor. 
6.  Wbit  of  Ehbob— Review. 

The  objections  to  the  evidence  were  not 
well  taken,  the  charges  complained  of  are  not 
erroneous  for  any  of  the  reasons  assigned,  and 
the  verdict  is  not  without  sufficient  evidence  to 
support  it. 
(Sylhibua  by  the  Court) 

Error  from  City  Court  of  Nashville;  Pee- 
pies.  Judge. 

Action  between  the  Bailey  &  Carney  Bug- 
gy Company  and  one  Guthrie.  From  the 
Judgment  the  Bailey  &  Carney  Buggy  Com- 
pany bring  error.    Affirmed. 

Alexander  &  Gary,  for  plalntlfl  In  error. 
Hendricks,  Smith  &  Christian  and  Buie  ft 
Knight  for  defendant  in  etTot. 

POWELL,  J.  Since  we  have  deemed  it 
unnecessary  to  elaborate  In  the  opinion  the 
points  decided  in  the  headnotes  3  to  6,  in- 
clusive, we  shall  set  forth  only  so  much  of 
the  facts  as  are  necessary  to  an  understand- 
ing of  what  is  decided  upon  the  motion  to 
dismiss  the  bill  of  exceptions.  The  assign- 
ment of  CTTor  Is  to  the  overruling  of  a  mo- 
tion for  a  new  trial,  and  no  evidence  Is  con- 
tained In  the  bill  of  exceptions,  but  the  brief 
of  the  evidence  is  specified  by  tbe  plaintiff 
in  error  as  a  necessary  part  of  the  record. 
The  certificate  of  the  Judge,  In  addition  to 
verifying  the  bill  of  exceptions,  certifies  that 
it  "contains  all  of  the  evidence  and  specifies 
all  of  the  record  material  to  a  clear  under- 
standing of  the  errors  complained  of,"  and 
concludes  in  regular  form.  The  point  is 
made  that  the  certificate,  in  referring  to  ithe 
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evidence,  employs  the  word  "contains,"  In- 
Btead  of  the  word  "specifies."  GIt.  Code 
1895,  {  5534  (Acts  1893,  p.  52),  provides:  "It 
shall  be  the  duty  of  the  Judge,  to  whom  any 
bill  of  exceptions  is  presented,  to  see  that  the 
certificate  is  in  legal  form  before  signing  the 
same;  and  no  failure  of  any  judge  to  discharge 
his  duty  in  this  respect  shall  prejudice  the 
rights  of  the  parties  by  dismissal  or  other- 
wise." Prior  to  the  adoption  of  this  stat- 
ute compliance  with  the  prescribed  form  of 
certificate  to  a  bill  of  exceptions  was  man- 
datory, and  a  certificate  in  the  form  used  hi 
the  present  case  wonid  not  have  been  suffi- 
cient Gresham  v.  Turner,  88  Ga.  160,  13 
S.  E.  94G;  LoTingood  v.  Roberts,  89  Ga.  417, 
15  S.  R  495;  Holland  y.  Van  Bell,  89  Oa. 
223,  15  S.  E.  302.  Since  the  adoption  of  this 
statute  the  Supreme  Court  has,  reluctantly 
at  first  (see  Pusey  v.  Sweat,  92  Ga.  800,  19 
S.  E.  816,  and  Gregory  ▼.  Daniel,  93  Ga.  795, 
20  S.  E.  056),  but  finally  fully,  yielded  its  as- 
sent to  the  principle  that  as  to  everything 
in  the  certificate  presented  by  the  Civil  Code 
of  1895,  f  5532,  except  the  actual  verifica- 
tion of  the  bill  of  exceptions,  the  form  Is  di- 
rectory only.  Scott  v.  Whipple,  116  Ga.  214, 
42  S.  E.  619. 

The  further  point  is  made,  in  the  motion 
to  dismiss,  that  "the  writ  of  wror  is  not 
dated,  and  there  is  no  way  to  ascertain 
whether  the  writ  was  signed  before  the  ac- 
knowledgment of  service  or  not,  or  to  ascer- 
tain whether  the  bill  of  exceptions  was  filed  in 
the  clerk's  office  before  acknowledgment  of 
service."  "The  presumption  Is  that  the  dif- 
ferent steps  taken  in  having  the  certificate 
signed,  service  acknowledged,  and  the  bill 
of  exceptions  filed  were  in  their  proper 
chronological  sequence."  McCain  v.  Bonner, 
122  Ga.  843,  61  8.  E.  86.  The  cases  of  Vlck- 
ers  V.  Sanders,  106  Ga.  266,  32  S.  B.  102,  and 
Cooper  V.  State,  121  Ga.  578,  49  S.  BJ.  707, 
holding  to  the  contrary,  were  expressly  over- 
ruled In  Porter  v.  Holmes,  122  Ga.  784,  50 
S.  E.  923.  Bush  y.  Keaton,  65  Ga.  296,  was 
decided  prior  to  the  passage  of  the  act  of 
1881,  touching  this  subject-matter.  So  that 
the  .bill  of  exceptions  will  not  be  dismissed; 
but,  under  our  holding  as  contained  in  the 
last  three  headnotes  above,  the  Judgment 
win  be  affirmed  on  the  merits  of  the  case. 

Judgment  affirmed. 


BENNETT  v.  CRUMPTON.     fNo.  122.) 
(Court  of  Appeals  of  Georgia.    March  22,  1907.) 
1.  Slandeb— Justification  —  Facts  Coiisrn- 

TUTING. 

A.  brought  suit  against  B.  for  slander  for 
using  of  and  concernine  him  the  following 
w-ordis:  "It  is  the  general  belief  among  the  ne- 
groei  and  a  great  many  white  people  that  A. 
broke  open  the  smokehouse  of  C,  a  negro,  and 
stole  therefrom  a  quantity  of  meat  and  s^rup." 
A  plea  of  Justification  was  insufficient  which  al- 
leged tiiat  B.  had  used  such  words  and  that 
his  statement  as  to  the  existence  of  such  belief 
of  A.'s  guilt  was  the  truth.    The  plea  should 


have  averred  further  that  A.  was  in  fact  guilty 
of  the  crime  imputed  to  him  by  the  report  ana 
belief  which  B.  had  repeated.  The  proof  neces- 
sary to  establish  a  plea  of  justification  in  such 
case  would  be  A.'s  guilt  of  the  crime  imputed 
to  him  as  shown  by  a  preponderance  of  the  tes- 
timony. Proof  of  the  fact  that  it  was  the  com-  I 
mon  report  and  belief  in  the  neighborhood  that  , 
A.  was  guilty  would  not  he  sufficient.  "Tale-  ' 
hearers  are  as  bad  as  tale-makers,"  and  it  is  no  i 
defense  that  the  speaker  did  not  originate  the  ' 
Blander,  but  heard  it  from  another.  i 

[Ed.  Note. — For  cases  in  iwint,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  ({  104,  222.] 

2.  Saux. 

The  court  erred  in  instructing  the  jury  that 
the  plea  of  justification  would  be  established  by 
a  preponderance  of  the  evidence  showing  that 
the  statement  made  by  B.  as  to  the  existence  of 
the  general  belief  that  A.  was  guilt?  of  tha 
crime  imputed  to  him,  was  true. 
8.  Sauk. 

The  court  erred  in  refusing  a  written  t«- 
quest  to  charge  embodying  the  principle  stated 
in  the  first  headnote. 
4.  Saks— Aonons  —  Evidencib  —  Aduissibii.<- 

ITY. 

The  court  also  erred  in  admitting  testimony 
to  the  effect  Uiat  it  was  "the  general  belief  and 
report  of  the  neighborhood  timt  A.  was  guilty 
of  breaking  open  the  smokehouse  of  C,  and 
stealing  his  meat  and  syrup,"  in  support  of  the 
plea  of  justification.  Such  evidence  would  be 
admissible  in  mitigation  of  damages. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  Bur(^ 
Judge. 

Action  by  K.  H.  Bennett  against  R.  EL 
Crumpton.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

George  B.  DavU  and  Ira  S.  Chappell,  for 
plaintiff  in  error.  John  S.  Adams,  for  de- 
fendant in  error. 


HILIi,  C.  J.  K.  H.  Bennett  brought  suit 
against  R.  H.  Crumpton,  in  the  city  court 
of  Dublin,  for  slander  in  using  of  and  con- 
cerning him  the  following  words:  "It  is  the 
general  belief  among  the  negroes  and  a  great 
many  white  people  that  K.  U.  Bennett  broke 
open  the  smokehouse  of  Lee  Tillery,  a 
negro,  and  stole  therefrom  a  quantity  of 
meat  and  syrup."  The  defendant  filed  the 
following  plea:  "That  he  did  *  •  *  use 
the  words  of  and  concerning  the  plaintiff  as 
set  out  in  the  ♦  *  •  petition,  and  be  as- 
serts that  the  report  concerning  the  plain- 
tiff *  *  *  Is  and  was  true;  and  defend- 
ant stands  ready  to  prove  the  same."  The 
plaintiff  demurred  to  this  plea  because  "it 
is  too  vague  and  uncertain,  and  does  not 
amount  to  a  plea  of  Justification,  because  it 
does  not  admit  the  truth  of  the  charge  and 
imputation  of  burglary  and  theft  as  charg- 
ed in  the  declaration,  and  offer  to  prove  the 
same,  but  admits  only  the  report  concern- 
ing the  plaintiff,  and  offers  only  to  prove 
that  said  report  is  true."  The  court  over- 
ruled this  demurrer,  and  allowed  the  plea 
to  stand  as  a  sufficient  plea  of  Juatlflcatioii. 
The  court  instructed  the  Jury  that  the  plea 
would  be  sustained  If  the  preponderance  of 
the  evidence  established  the  troth  of  tb* 
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admission,  to  vlt,  that  It  was  the  general 
opinion  among  the  negroes  and  a  good  many 
rtiite  people  that  the  plaintiff  had  stolen 
the  meat  and  syrup  from  the  negro  mention- 
ed. The  error  assigned  In  this  charge  was 
tbat  It  confined  the  Jury  to  a  consideration 
of  the  question  of  opinion  in  the  community 
as  to  the  plalntifTs  guilt,  creating  the  im- 
pression on  the  minds  of  the  Jury  tbat,  if 
tlie  defendant  succeeded  In  proving  tbat  such 
was  the  opinion  in  the  neighborhood,  the 
plea  of  Justification  would  be  fully  proved; 
wtiereas  the  court  should  have  charged  that, 
in  order  for  the  plea  of  Justification  to.  avail, 
it  was  necessary  for  the  defendant  to  prove 
bf  a  preponderance  of  the  evidence  that  the 
plaintiff  was  guilty  of  the  burglary  and  lar- 
ceny as  set  out  in  the  declaration.  The 
coart  refused  a  written  request  to  give  the 
following  charge:  "In  order  for  defendant 
to  SDStaln  the  plea  of  Jnstlflcatlon,  It  is 
necessary  for  him  to  prove,  by  a  preponder- 
ance of  the  testimony,  tbat  Bennett  is  guil- 
ty of  breaiting  open  TUIery's  smokehouse 
aad  stealing  therefrom  his  meat  and  syrup. 
Tten  your  verdict  must  be  for  the  defendant, 
(or  then  the  defendant  would  have  made 
good  his  plea  of  Justification  by  proving  to 
joQT  satisfaction  tbat  Bennett  is  guilty  aa 
ctmrged  in  the  declaration,  and  he  was 
Jnstified  In  using  the  language  concerning 
Bennett,  because  It  was  the  truth.  If,  on 
Uie  other  Iiand,  a  preponderance  of  the  tes- 
timony coDTiaces  you  that  Bennett  Is  not 
gnilty  of  breaking  open  TiUery's  smokehouse 
and  stealing  bis  meat  and  syrup,  then  your 
verdict  should  be  for  the  plaintiff  in  some 
amount  It  makes  no  difference  what  the 
common  belief  is  or  the  current  reports  in 
tbe  commnnity."  It  is  also  claimed  that  the 
court  allowed,  over  the  plaintlfTs  objection, 
certain  witnesses  to  testify  that  "it  is  the 
common  report  or  belief  in  the  neighborhood 
Uiat  Beunett  stole  Lee  TUIery's  meat  and 
syrup,  and  tlie  people  generally  believe  that 
be  did  it"  The  objection  made  to  this  tes- 
timony was  that  "it  was  hearsay  and  inad- 
missible, and  incompetent  to  prove  a  charge 
of  burglary  and  larceny." 

We  do  not  think  the  plea  or  the  evidence 
SDbmltted  in  support  thereof  sufficiently 
averred  or  proved  Justification.  One  who 
repeats  a  diarge  imputing  to  another  a 
crime,  when  called  upon  to  account,  cannot 
legally  Justify  by  showing  that  the  alleged 
slander  originated  with  others,  and  that  he 
merely  repeated  it  Under  the  plea  of  Jus- 
tification he  must  go  further,  and  prove  by  a 
preponderance  of  the  testimony  that  the 
plaintiff  did  as  a  matter  of  fact  and  trutli 
commit  the  offense  with  which  be  is  charg- 
ed. "Every  repetition  of  a  slander  originat- 
ed by  a  third  person  Is  a  willful  publication 
of  it,  rendering  the  person  so  repeating  it 
Uable  to  an  action.  'Tale-bearers  are  as  bad 
as  tale-makers.'  And  it  is  no  defense  that 
tbe  speaker  did  not  originate  the  scandal, 
bot  heard  it  from  another,  even  though  it 


was  a  current  rumor  and  be  in  good  faith 
believed  It  to  be  true."  Newell  on  Slander 
and  Libel,  350.  "Thus,  If  the  libel  complain- 
ed of  be  'A.  B.  said  that  plaintiff  had  been 
guilty  of  fraud,  etc.,'  it  is  no  avail  to  plead 
that  A.  B.  did  in  fact  make  that  stntement 
on  tbe  occasion  specified.  Bach  repetition  la 
a  fresh  defamation,  and  the  defendant  by- 
repeating  A.  B.'s  words  has  made  them  his 
own,  and  is  legally  as  liable  as  if  he  had  in- 
vented the  story  himself.  The  only  plea  of 
Justification  which  will  be  an  answer  to  the 
action  must  not  merely  allege  that  A.  B.  did 
in  fact  say  so,  but  must  go  on  to  aver  with 
all  necessary  particularity  that  every  word 
which  A.  B.  is  reported  to  have  said  is  true 
in  substance  and  in  fact"  Odgers  on  Libel 
and  Slander,  178. 

This  rule,  as  declared  by  these  standard 
authorities,  is  abundantly  supported  by  the 
courts.  A  few  decisions  hold  that  slander- 
ous words  may  be  Justified  by  giving  anoth- 
er as  tbe  author  by  whom  the  assertion  had 
previously  been  made,  but  It  is  generally 
held  that  this  is  not  the  law,  both  by  tbe 
courts  of  England  and  this  country.  Ben- 
nett V.  Bennett,  6  C.  &  P.  588;  De  Cresplgny 
▼.  Wellesley,  6  Blng.  392,  2  M.  &  P.  695; 
Dole  V.  Lyon,  10  Johns.  (N.  Y.)  447,  6  Am. 
Dec.  846;  Treat  v.  Browning,  4  Conn.  408, 
10  Am.  Dec.  156;  Graves  v.  State,  9  Ala.  450. 
In  Waters  v.  Jones,  3  Port  (Ala.)  442,  29 
Am.  Dec.  201,  the  words  were:  "It  is  the 
general  opinion  of  tbe  people  In  Jones' 
neighborhood  tbat  he  burnt  Coleman's  gin- 
house" — and  it  was  held  that  they  were  ac- 
tionable, and  tbat  proof  that  such  was  tbe 
belief  would  furnish  no  defense.  In  the 
case  of  Brewer  v.  Gtiase,  121  Mich.  526, 
80  N.  W.  676,  46  L.  B.  A.  897,  80  Am.  St 
Rep.  527,  it  was  held  that  "where  one  pub- 
lishes that  he  has  heard  that  another  has 
been  guilty  of  certain  disgraceful  conduct, 
though  he  give  the  source  of  his  information, 
he  makes  the  charge  his  own,  and  must 
show,  in  an  action  for  libel,  to  constitute 
Justification,  not  merely  that  he  has  in  fact 
beard  it,  but  that  the  charge  itself  is  true." 
In  Keuuey  v.  McLaughlin,  5  Gray  (Mass.) 
3,  66  Am.  Dec.  845,  the  court  says:  "The 
'story'  uttered  or  repeated  by  the  defendant 
contains  a  charge  against  the  plaintiff  of 
a  nature  to  destroy  her  reputation.  ♦  •  • 
It  is  no  answer,  in  any  forum,  to  say  that  she 
only  repeated  the  story  as  she  heard  it  If 
the  story  was  false  and  slanderous,  she  must 
repeat  it  at  her  peril.  There  is  safety  in  no 
other. rule."  In  McPherson  v.  Daniels,  10 
Barn.  &  C.  263,  it  was  held  that  if  A.  said 
of  X.  that  he  was  a  thief,  and  C.  published 
that  A.  said  of  X.  that  he  was  a  thief,  in  a 
certain  sense  C.  would  publish  the  truth, 
but  not  in  a  sense  that  would  constitute  a 
defense.  See,  also,  Giddens  v.  Mirk,  4  Ga. 
364.  But  we  do  not  think  it  necessary  to 
multiply  authorities  on  this  point  Our  own 
Supreme  Court,  in  Cox  v.  Strickland,  101 
Ga.  482  (8),  28  S.  E.  655,  declares  the  lai 
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be  as  herein  contended — that,  to  Justify  the 
repetition  of  an  accusation  of  crime,  the 
proof  must  show,  not  only  the  fact  of  the 
accusation,  but  the  truth  of  the  accusation. 
From  what  we  have  said  it  follows  that,  in 
our  opinion,  the  charge  of  the  court  com- 
plained of,  and  the  refusal  to  give  the  charge 
requested,  were  erroneous. 

We  also  think  that  the  court  erred  in  ad- 
mitting the  testimony  to  the  effect  that  it 
was  the  general  belief  and  report  of  the 
neighborhood  that  the  plaintiff  was  guilty 
of  breaking  open  the  smokehouse  of  Lee  Tll- 
lery  and  stealing  his  meat  and  syrup.  Com- 
mon fame  may  probably  be  given  In  evidence 
in  mitigation  of  damages,  but  not  In  sup- 
port of  a  plea  of  Justification. 

The  Judgment  of  the  trial  court  refusing 
a  new  trial  Is  reversed. 


ATLANTA,    K.    &   N.    RT.   CO.   T.    SMITH. 

(No.  2&> 
(Court  of  Appeals  of  Georgia.    Feb.  13,  1907.) 

1.  Death— Pabtkb  to  Action  —  Beneficia-. 

KIES. 

Under  the  statutes  of  Tennessee,  the  right 
of  action  which  a  person  who  dies  from  injuries 
received  from  another,  or  whose  death  is  caused 
by  the  wrongful  act,  omission,  or  killing  of  an- 
other, would  have  had  against  the  wrongdoer 
in  case  death  had  not  ensued,  does  not  abate, 
or  is  not  eztinguiahed,  by  his  death,  but  passes 
to  his  widow,  and,  in  case  there  is  no  widow, 
to  his  children,  or  to  his  personal  reoresentative, 
for  the  benefit  of  his  widow  or  next  of  kin. 
Therefore,  when  the  employe  of  a  railway  com- 
pany is  killed  in  Tennessee  by  the  negligence  of 
the  company,  either  his  administrator  or  his 
widow  can  bring  suit  for  such  negligent  homi- 
cide. In  either  case  the  recovery  inures  to  the 
beneficiaries  designated  by  the  statute. 

[Eld.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  15,  Death,  Sf  38,  42.1 

2.  Parties— Desceiption— Amendment. 

Where  such  a  suit  was  brought  in  this  state 
by  the  widow,  suing  as  administratrix,  for  the 
benefit  of  herself  as  widow,  an  amendment  strik- 
ing the  descriptive  word  "administratrix"  from 
the  declaration,  and  leavinir  the  suit  to  proceed 
in  the  individual  name  of  the  widow,  was  prop- 
erly allowed.  Civ.  Code  1895,  ii  5106,  5105, 
3361.  The  right  of  amendment,  being  remedial 
and  pertaining  solely  to  the  method  of  procedure, 
Is  governed  by  the  lex  fori. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Di«. 
TOl.  37,  Parties,  «  165.1 

8.  LiMrrATioN  of  Actions  —  Commencement 
OE  Action— Amendment  as  to  Parties. 
Such  amendment  does  not  substitute  a  new 
party  for  the  original  plaintiff,  or  make  a  new 
cause  of  action,  so  as  to  open  the  case  to  the 
statute  of  limitations,  but  the  amendment  re- 
lates back  to  the  commencement  of  the  action, 
so  as  to  defeat  the  bar  of  the  statute  of  limita- 
tions. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  (  543.] 

(Syllabus  by  the  Court) 

Error  from  City  Ck>urt  of  Atlanta;  Reid, 
Judge. 

Action  by  Mrs.  Maude  Smith  against  the 
Atlanta,  Knoxville  &  Northern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 


Smith,  Hammond  ft  Smith,  for  plaintiff  in 
error.  Arnold  ft  Arnold,  for  defendant  in  er- 
ror. 

HILL,  0.  J.  On  August  11.  1902,  Mrs. 
Maude  Smith,  as  administratrix  of  Clyde 
Smith,  deceased,  brought  suit  in  the  city  court 
of  Atlanta  against  the  Atlanta,  Knoxrille 
ft  Northern  Railway  Company.  The  suit 
was  for  damages  resulting  from  the  homi- 
cide of  said  Clyde  Smith,  who  was  killed 
in  a  wreck  on  the  line  of  the  defendant's 
railway  in  the  state  of  Tennessee.  The  in- 
juries were  inflicted  September  25,  1901,  and 
the  deceased  died  therefrom  September  26, 
1901.  The  statutes  of  Tennessee,  under 
which  the  suit  was  brought,  were  set  up  In 
the  declaration,  and  are  as  follows:  Code 
of  Tennessee  1858,  $  3130 :  "The  right  of  ac- 
tion which  a  person,  who  dies  from  injuries 
received  from  another,  or  whose  death  la 
caused  by  the  wrongful  act,  omission,  or  kill- 
ing of  another,  would  have  had  against  the 
wrong-doer  in  case  death  had  not  ensued, 
shall  not  abate  or  be  extinguished  by  his 
death,  but  shall  pass  to  bis  widow,  and  in 
case  there  is  no  widow,  to  his  children,  or  to 
his  personal  representative  for  the  benefit  of 
his  widow  or  next  of  kin,  free  from  the 
claims  of  creditors."-  Section  3131:  "The 
action  may  be  Instituted  by  the  personal  rep- 
resentative of  the  deceased ;  but  if  he  de- 
cline, the  widow  and  children  of  the  deceased 
may,  without  the  consent  of  the  representa- 
tive, use  his  name  In  bringing  and  prosecut- 
ing the  suit,  on  giving  bond  and  security  for 
costs,  or  in  the  form  prescribed  by  paupers. 
The  personal  representative  shall  not  In  such 
case  be  responsible  for  costs,  unless  he  sign 
his  name  to  the  prosecution."  It  will  be 
seen  that  these  statutes  give  the  personal 
representative  the  right  to  prosecute  the 
cause  of  action  "which  a  person,  who  dies 
from  Injuries  received  from  another,  or  whose 
death  is  caused  by  the  wrongful  act,  omis- 
sion, or  killing  of  another,  would  have  had 
against  the  wrong-doer  In  case  death  had  not 
ensued."  The  right  of  action  survives,  to  be 
prosecuted  by  the  personal  representative  of 
the  deceased  for  the  benefit  of  his  widow, 
and,  in  case  there  is  no  widow,  to  his  chil- 
dren, and.  In  the  event  of  neither  widow  nor 
children,  for  the  benefit  of  the  next  of  kin  of 
the  deceased,  "free  from  the  claims  of  credit- 
ors." In  other  words,  the  personal  repre- 
smtatlve  Is  the  nominal  plaintiff,  the  recov- 
ery being  for  the  beneficiaries  named;  and 
in  order  that  the  rights  of  the  beneficiaries 
might  be  fully  protected,  and  to  guard  against 
the  failure  of  the  personal  representative  to 
sue,  the  widow  and  children  are  allowed  to 
use  bis  name  without  his  consent,  and  bring 
the  suit,  under  certain  conditions  as  to  coats, 
etc. 

To  the  original  petition  filed  in  this  case 
by  the  administratrix,  for  the  benefit  of  the 
widow  and  two  minor  children,  the  defendant 
submitted  certain  special  demurrers.    Ttaess 
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demnrrera  were  all  oTerrnled.  and,  on  excep- 
tions,  this  judgment  was  carried  to  the  Su- 
preme Court.  That  court  decided  adversely 
to  all  the  demurrers,  except  as  to  misjoinder 
of  parties.  The  court  held  that  the  allega- 
tions setting  forth  the  names  and  ages  of  the 
minor  children  were  Irrelevant,  and  should 
be  stricken  as  surplusage,  that  the  fact  that 
tbere  is  a  widow  Is  all  that  Is  necessary  to 
give  a  right  of  action  to  the  representative, 
and  that  whether  a  recovery  by  the  repre- 
sentative, upon  the  ground  that  there  Is  a 
widow,  would  Inure  to  the  benefit  of  tbe  chil- 
dren, as  well  as  to  that  of  the  widow,  are 
mattera  of  no  concern  to  the  defendant.  The 
court  held  that  the  petition,  with  surplusage 
stricken,  set  forth  a  good  cause  of  action,  un- 
der the  Tennessee  statutes,  by  the  adminis- 
tratrix, for  the  benefit  of  the  widow.  Atlan- 
ta, KnoxviUe  4  Northern  Ry.  Co.  v.  Smith, 
119  Ga.  668,  46  S.  B.  853.  The  petition  was 
amended  in  accordance  with  the  foregoing 
decision  of  tbe  Supreme  Court,  and  the  case 
came  to  trial  In  the  city  conrt  of  Atlanta, 
March  6,  1906.  The  plaintiff  tendered  in  evi- 
dence temporary  letters  of  administration  on 
tbe  estate  of  Clyde  Smith,  Issuing  out  of  the 
court  of  ordinary  of  Fannin  county,  Ga.  To 
tbls  evidence  the  defendant  objected,  and, 
pending  argument  on  this  objection,  plaintiff 
amended  her  declaration  by  striking  there- 
from the  word  "administratrix,"  and  leaving 
tbe  suit  to  proceed  in  the  name  of  Maude 
Smith,  as  widow.  In  support  of  tbls  amend- 
ment, the  plaintiff  pet  up  the  statute  of  Ten- 
nessee (1871)  authorizing  such  suits  to  be  in- 
stituted by  the  widow  in  her  own  name. 
The  defendant  objected  to  this  amendment 
on  tbe  following  grounds:  (1)  Because  the 
effect  of  said  amendment  was  to  substitute  a 
new  party  plaintiff  to  prosecute  the  cause  of 
action  originally  instituted.  (2)  Because  said 
amendment  was  not  germane  to  the  original 
mit,  and   seta  up  a   new  cause   of   action. 

(3)  Because  the  original  suit  was  not  such  a 
solt  as  Is  contemplated  by  tbe  Code  of  Geor- 
gia antborlzlng  amendments  as  to  striking, 
and  insertion,  of  representative  capacity  as 
fonnd  In  section  6106,  such  section  having 
reference  solely  to  actions  brought  by  or 
against  estates  for  the  recovery  of,  or  relat- 
ing to,  property  or  assets  of  such  estates. 

(4)  Because  said  amendment  shows  on  its 
face  that,  if  allowed,  the  cause  of  action  was 
barred  by  the  statute  of  limitations,  no  suit 
having  been  brought  In  behalf  of  the  widow 
within  two  years  of  the  time  of  tbe  Injury 
resulting  in  the  death  of  her  husband,  Clyde 
Smith,  and  said  cause  of  action  being  subject 
to  the  bar  of  the  statute  of  limitations  of 
two  years.  (5)  Because  the  statutes  of  Ten- 
nessee, pleaded  by  tbe  plaintiff  and  relied  up- 
on by  ber  to  maintain  the  cause  of  action  In 
Mid  case,  only  authorize  the  widow  to  in- 
stitute a  suit,  and  do  not  authorize  ber  to 
be  made  a  party  to  the  suit  brought  by  the 
personal  representative.  (6)  Because  said 
amendment  sets  fortb  a  new  cause  of  action. 


(7)  Because,  under  the  pleadings  and  tbe 
proof  tendered  by  the  plaintiff  prior  to  said 
amendment,  said  proof  being  temporary  let- 
ters of  administration  In  behalf  of  Maude 
Smitb  as  temporary  administratrix  of  the  es- 
tate of  Clyde  Smitb,  deceased,  no  suit  had 
been  brougbt,  up  to  the  time  said  amendment 
was  offered,  that  could  lie  maintained  under 
the  said  statutes  of  Tennessee.  These  objec- 
tions were  overruled,  and  said  amendment 
allowed  on  March  6,  1906,  and  said  case  al- 
lowed to  proceed  In  tbe  name  and  behalf  of 
Mrs.  Maude  Smith,  as  widow  of  Clyde  Smith, 
deceased.  To  the  judgment  allowing  said 
amendment  over  the  objections  of  the  de- 
fendant exceptions  pendente  lite  were  made, 
allowed,  and  certified,  and  proper  assignment 
of  error  made  thereon  in  the  bill  of  excep- 
tions. After  the  amendment  was  allowed  tbe 
defendant  made  a  written  motion  to  dismiss 
the  whole  case,  on  the  ground  that,  as  amend- 
ed. It  set  forth  no  cause  of  action.  The  court 
overruled '  this  motion,  and  tbe  defendant 
then  excepted,  now  excepts,  and  says  that  tbe 
court  erred  in  not  sustaining  said  motion. 
Exceptions  pendente  lite  were  duly  tendered, 
allowed,  and  made  part  of  the  record;  and 
error  on  this  judgment  is  properly  assigned 
In  the  bill  of  exceptions. 

Defendant  then  tendered  a  plea  of  the 
statute  of  limitations,  which  was,  on  plaln- 
tlfra  motion,  rejected,  and  defendant  like- 
wise excepted  to  tbe  order  rejecting  said 
plea,  duly  tendered  exceptions  pendente  lite, 
wbicb  were  allowed  and  made  part  of  the 
record,  and  error  la  properly  assigned  in 
tbe  bill  of  exceptions  on  this  order  and  judg- 
ment. Tbe  averments  of  tbls  plea  are  here 
set  out  in  full:  "(1)  While  said  original  suit 
on  Its  face  purports  to  have  been  brought 
by  Maude  Smith  as  administratrix  of  Clyde 
Smith,  deceased,  the  said  Maude  Smitb  at 
tbe  time  said  suit  was  brought  was  not  in 
fact  the  administratrix  of  said  Clyde  Smith, 
deceased,  and  was  not  then  the  personal  rep- 
resentative of  said  Clyde  Smith,  deceased. 
Said  Maude  Smith  was  on  the  6tb  day  of 
December,  1904,  appointed  administratrix 
of  the  estate  of  Clyde  Smith  by  the  ordinary 
of  Fannin  county,  6a.;  and  until  said  ap- 
pointment she  was  not  tbe  personal  represen- 
tative of  said  Clyde  Smith,  deceased.  (2) 
Until  said  suit  was  so  amended  as  to  con- 
vert same  into  a  suit  by  Maude  Smitb  as 
widow  of  Clyde  Smith,  deceased,  no  suit  had 
t>een  instituted  upon  said  cause  of  action  by 
tbe  widow  of  Clyde  Smitb,  suing  as  such,  or 
by  the  personal  representative  of  Clyde 
Smith,  suing  for  the  benefit  of  bis  widow, 
and  tbe  personal  representative  or  tbe  widow 
of  Clyde  Smith,  as  the  case  may  be,  alone 
arc  entitled,  under  the  law  of  Tennessee,  to 
maintain  the  suit  upon  said  cause  of  action, 
as  appears  from  the  copies  of  the  statutes  of 
Tennessee,  set  forth  In  pleadings  'of  tbe 
plaintiff  in  said  case.  (3)  At  the  time  said 
amendment  converting  said  suit  into  a  suit 
by   Maude  Smith,  as  the  widow  of  Clyde 
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Smltb,  as  plaintiff  in  said  case,  was  allowed 
and  filed,  to  wit,  on  March  0,  1905,  more 
than  two  years  had  elapsed  since  the  in- 
juries resulting  in  the  death  of  Clyde  Smith 
were  received  by  him,  to  wit,  on  September 
25,  1901,  and  more  than  two  years  had  elaps- 
ed since  the  death  of  said  Clyde  Smith,  to 
wit,  September  26,  1001,  and  more  than  two 
years  had  elapsed  from  said  dates  of  injury 
and  death  as  aforesaid  before  said  Maude 
Smith  was  appointed  administratrix  of  the 
estate  of  said  Clyde  Smith,  deceased,  to  wit, 
on  December  5,  1904.  (4)  The  statute  of 
limitations  applicable  to  said  cause  of  ac- 
tion is  two  years,  and  the  same  began  to  run 
from  the  date  of  said  injuries." 

After  this  preliminary  sIclrmlBh  of  plead- 
ing, the  real  battle  toolc  place,  and  resulted 
in  a  substantial  victory  for  the  plaintiff  In  a 
verdict  for  $20,000.  The  trial  court,  in  the 
exercise  of  its  discretion,  set  aside  this  ver- 
dict and  granted  a  new  trial.  On  the  sec- 
ond trial,  April  9,  1906,  plaintiff  obtained  a 
verdict  for  $5,000.  The  defendant  made  a 
motion  for  a  new  trial,  which  was  over- 
ruled, whereupon  the  defendant  excepted  and 
brings  to  this  court  the  whole  record,  in- 
cluding exceptions  pendente  lite  to  rulings 
on  the  first  trial.  In  this  court  the  plain- 
tiff in  error  abandoned  all  assignments  of  er- 
ror, except,  first,  the  order  of  the  court  al- 
lowing the  plaintiff  to  amend  her  declara- 
tion by  striking  therefrom  the  allegation  that 
she  was  suing  in  her  capacity  as  "admin- 
istratrix" of  Clyde  Smith,  and  Inserting  in 
lieu  thereof  herself  as  widow  of  Clyde  Smith; 
second,  the  overruling  of  the  motion  to  dis- 
miss the  petition  as  amended;  and,  third,  the 
rejection  of  the  plea  of  the  statute  of  limi- 
tations. These  assignments  constitute  the 
gravamen  of  the  case  to  be  reviewed  by  this 
court 

1,  2.  Did  the  court  err  in  allowing  the 
amendment  to  the  petition,  striking  there- 
from the  allegation  that  Mrs.  Maude  Smith 
was  the  admlnlstratTlx  of  the  estate  of  Clyde 
Smith,  and  inserting  in  lieu  thereof  herself 
as  the  widow  of  Clyde  Smith,  and  allowing 
the  suit  to  proceed  in  her  Individual  name? 
Under  the  original  petition  based  on  the  sec- 
tions of  the  Tennessee  Code  therein  set  up 
and  proved  the  suit  was  brought  by  the 
administratrix  for  the  benefit  of  his  widow 
and  two  minor  children.  The  Supreme  Court 
of  this  state  held  that  this  was  a  good  suit 
in  behalf  of  the  widow.  Atlanta,  K.  &  N. 
Ky.  Co.  V.  Smith,  119  Ga.  607,  40  S.  E.  853; 
The  administratrix  was  only  a  nominal 
plaintiff;  the  real  plaintiff  being  the  widow. 
Under  the  law  of  Tennessee,  the  right  of  ac- 
tion given  to  the  husband  passed,  by  virtue 
of  this  statute,  to  his  personal  representative, 
for  the  benefit  of  bis  widow.  And  even 
under  the  law  prior  to  the  act  of  1871  the 
widow  had  the  right  to  prosecute  the  suit 
in  the  name  of  the  personal  representative 
under  certain  conditions.  The  act  of  1871 
(page  70,  c.  78,  Acts  Tenn.  1871)*  amended  the 


law  on  this  subject  l>y  providing  tliat  the 
right  of  action  which  the  deceased  husband 
would  have  had  If  he  had  not  died  shall  pass 
to  his  widow,  and  allowing  tlie  widow  to 
prosecute  the  suit  in  her  own  name.  The 
Supreme  Court  of  Tennessee  in  Webb  ▼. 
Hallway  Co.,  88  Tenn.  128,  12  S.  W.  430, 
construing  the  old  law  and  the  act  of  1871 
amendatory  thereof,  says:  -  "Both  before 
and  since  the  amendment,  the  administrator 
is  in  fact  a  nominal  plaintiff,  the  recovery 
being  for  the  widow  and  children.  *  *  • 
When  we  consider  the  object  in  view,  and 
when  we  take  the  language  of  the  amenda- 
tory act  itself,  we  are  led  to  the  conclusion 
that  the  Legislature  intended  merely  to  give 
the  cause  of  action  to  the  widow  in  her  own 
name  in  preference  to  any  administrator, 
but  not  to  the  exclusion  of  an  administrator 
where  the  widow  elected  not  to  sue." 

When  this  suit  was  filed,  either  the  ad- 
ministratrix or  the  widow  had  the  right  to 
bring  it  The  plaintiff,  as  administratrix, 
filed  the  suit  as  the  nominal  plaintiff,  for  her 
individual  benefit  as  the  real  party  at  in> 
terest.  The  amendrnpit  allowed  under  the 
act  of  1871  simply  eliminated  from  the  case 
the  nominal  party,  and  substituted  therefor 
the  real  party.  There  was  no  change  of 
persons,  but  the  real  party  interested  in  the 
suit  and  in  whom  was  placed  the  right  of 
action,  took  the  place  of  the  nominal  party. 
The  substance  was  exchanged  for  the  shell. 
While  such  change  secured  and  perfected 
the  rights  of  the  real  plaintiff,  we  cannot 
see  how  It  injuriously  affected  any  of  the 
rights  of  the  defendant  It  is  well  settled  that 
the  question  presented  by  the  allowance  of 
this  amendment  must  be  determined  accord- 
ing to  the  remedial  statutes  of  this  state.  The 
right  to  sne,  and  the  persons  authorieed  to 
bring  suit  are  governed  by  the  laws  of 
Tennessee,  where  the  cause  of  action  aros& 
The  method  of  suit  Is  determined  by  the 
laws  of  the  state  where  the  suit  is  brought 
"The  practice  of  the  lex  fori  In  respect  to 
pleadings,  amendments,  and  the  general  mode 
of  procedure  will  control,  if  it  differs  from 
the  practice  in  the  state  where  the  cause  of 
action  arose."  This  rule  Is  so  perfectly  fa- 
miliar as  to  render  citation  of  authority  un- 
necessary. South  Carolina  Railroad  Co.  ▼. 
Nix,  68  Oa.  672  (4a);  O'Shlelds  v.  Railway 
Co.,  83  6a.  621,  10  8.  E.  268,  6  U  R.  A.  152. 
This  being  true,  section  5106  of  the  Civil 
Code  of  1895  applies  and  conclusively  settles 
the  question.  This  section  is  as  follows: 
"In  an  action  by  or  against  an  executor, 
administrator,  or  other  representative,  the 
declaration  may  t>e  amended  by  striking  out 
the  representative  character  of  such  plaintiff 
or  defendant  And  In  an  action  by  or 
against  an  individual,  the  pleadings  may  be 
amended  by  inserting  his  representative 
character."  The  amendment  in  this  case 
simply  struck  the  representative  character 
of  the  plaintiff,  who  was  only  the  nominal 
plaintiff,  and  left  the  suit  to  proceed  In  tbe 
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Indlvldaal  name  of  the  widow,  wlio  was  the 
real  plaintiff,  and,  so  far  as  tbe  defendant 
was  concerned,  the  only  person  wbo  had  any 
right  to  the  recovery  or  any  Interest  therein. 
Atlantic^  K.  &  N.  Ry.  Co.  T.  Smith,  119  Oa. 
&V.K  46  S.  E.  853,  supra. 

But  it  l8  Insisted  that  mider  the  law  of 
Teuiessee,  presumably  the  common  law,  a 
temporary  administrator  was  not  such  per- 
sonal representative  as  was  authorized  to 
bring  the  suit.  The  declaration  In  this  case 
alleged  generally  that  the  plaintiff  was  the 
administratrix  of  Clyde  Smith,  deceased;  and 
for  tbe  purpose  of  deciding  tbe  question 
made  by  tbe  amendment,  in  tbe  absence  of 
a  special  demurrer,  we  must  assume  that 
sbe  was  the  regular  or  permanent  adminis- 
tratrix; but,  conceding  that  tbe  suit  was 
brought  by  her  as  temporary  administratrix:, 
and  that  by  the  laws  of  Tennessee  such  ad- 
ministratrix could  not  bring  tbe  suit,  sbe  be- 
ing also  tbe  widow,  clearly  entitled  to  bring 
the  suit  under  said  laws,  the  right  to  strike 
the  vrord  "administratrix,"  merely  a  word 
descriptlo  personse,  and  leave  the  suit  to  pro- 
ceed in  her  name  as  widow,  is  manifest.  In 
otber  words,  the  allegations  of  tbe  declara- 
tion with  this  word  left  out  making  a  good 
cause  of  action  In  behalf  of  the  widow,  such 
word  can  be  stricken  out  as  a  misdescription, 
and  the  suit  stand  as  a  good  one  in  the  name 
of  tbe  widow.  The  widow  has  an  individual 
right  to  recover  under  the  Tennessee  stat- 
ute, without  reference  to  whom  the  proceeds 
are  afterwards  to  be  distributed.  Certainly 
sbe  would  have  such  right  as  to  her  own 
Individual  Interest  in  tbe  proceeds,  and  the 
suit,  as  amended,  would  therefore  be  a  per- 
fectly good  suit  as  to  her.  Act  1871,  p.  70, 
c.  78.  Acts  Tenn.;  Webb  v.  Railway  Co.,  88 
Tenn.  119, 12  S.  W.  428;  Greenlee  v.  Railroad 
Ca,  S  Lea  (Tenn.)  418;  Hooper  v.  Railroad, 
107  Tenn.  712,  65  S.  W.  405;  A.,  K.  &  N.  R. 
Co.  V.  Smith,  119  6a.  669,  46  S.  E.  853.  We 
might  therefore  well  hold  that  tbe  suit  as 
originally  brought  was  by  the  widow  In 
her  individual  capacity,  and  that  the  amend- 
ment was  really  unnecessary,  on  tbe  assump- 
tion that  she,  as  the  temporary  administra- 
trix, was  not  authorized  to  bring  suit,  but 
as  the  widow  sbe  was  so  authorized. 

Tbe  case  of  Flatley  v.  Memphis  &  Charles- 
ton Ry.  Co.,  9  Helsk.  (Tenn.)  230,  is  relied  up- 
on by  counsel  for  plaintiff  in  error.  That 
was  a  suit  before  the  act  of  1871,  and  was 
bj  the  widow  of  tbe  deceased  wbo  bad  been 
negligently  killed  by  the  defendant.  Under 
the  law  as  It  then  existed,  sbe  bad  no  right 
to  bring  a  suit  as  widow  of  tbe  deceased,  ex- 
cept In  tbe  name  of  tbe  personal  representa- 
tive, and  to  prevent  tbe  defeat  of  such  suit 
an  amendment  was  made,  substituting  the 
administrator  as  plaintiff.  The  amendment 
was  allowed,  but  tbe  court  held  that  prior  to 
sncb  amendment  no  suit  had  been  brought 
for  this  cause  of  action  that  could  be  main- 
tained, and  the  statute  of  limitations  of  Ten- 
DCtsee  VM  sustained.    When  the  present  suit 


was  brought,  tbe  widow  did  have  the  right 
of  action  under  tbe  law  of  Tennessee,  and. 
after  the  words  of  description  bad  been 
stricken  out  by  the  amendment.  It  left  the 
cause  of  action  in  the  name  of  the  widow 
substantially  as  It  had  been  from  the  filing 
of  the  original  declaration.  It  ia  also  insist- 
ed by  counsel  for  plaintiff  In  error  that  tbe 
amendment  substituted  the  widow  as  tbe 
personal  representative  of  the  deceased,  as 
plaintiff,  for  the  widow  as  an  individual.  If 
this  be  true,  such  right  is  fully  given  by  tbe 
latter  part  of  section  6106  of  the  Civil  Code 
of  1895,  which  says:  "And  in  an  action  by  or 
against  an  individual,  the  pleadings  may  be 
amended  by  Inserting  bis  representative  char- 
acter." We  think  It  wholly  immaterial,  un- 
der this  section  of  the  Code,  and  under  sec- 
tion 3361,  whether  tbe  amendment  changes 
the  character  of  tbe  suit  from  that  of  an 
Individual  into  a  suit  by  tbe  personal  rep- 
resentative, or  by  tbe  administrator  as  per- 
sonal representative  into  a  suit  by  the  widow 
as  personal  representative,  for  all  of  these 
changes  are  clearly  provided  for  under  Code 
sections,  supra. 

3.  If,  therefore,  this  amendment  was  prop- 
erly allowed,  it  follows  as  a  corollary  that 
it  did  not  open  up  tbe  suit  to  tbe  statute  of 
limitations.  Thq  amendment  relates  back 
to  the  date  of  the  original  declaration,  and. 
If  it  be  not  barred,  the  amendment  will  be 
not  barred.  That  an  amendment  properly  al- 
lowed does  relate  back  to  the  date  of  the  fil- 
ing of  the  original  declaration  is  too  well 
settled  to  admit  of  doubt  That  this  amend- 
ment did  not  substitute  a  new  party  nor 
set  up  any  new  cause  of  action  we  have  en- 
deavored to  show.  The  cause  of  action  was 
that  of  the  deceased,  passing  at  his  death 
to  bis  widow  or  personal  representative.  Un- 
necessary words  of  description,  describing 
the  plaintiff  as  administratrix,  were  strick- 
en out,  leaving  the  same  person  as  an  in- 
dividual, in  her  individual  right,  to  prosecute 
the  suit  That  such  an  amendment  relates 
back  to  the  filing  of  the  suit  so  as  to  prevent 
the  bar  of  the  statute  of  limitations  has  been 
repeatedly  held  by  our  Supreme  Court.  Col- 
ley  V.  Gate  City  Coffin  Co.,  92  Ga.  664,  18 
S.  E.  817;  Verdery  v.  Barrett,  89  Ga.  349,  15 
S.  E.  476;  South  Carolina  R.  Co.  v.  Nix,  68 
Ga.  572;  Rutherford  v.  Hobbs,  63  Ga.  243; 
Flatley  v.  Railroad  Co.,  9  Heisk.  230;  Hooper 
V.  Railway  Co.,  107  Tenn.  712,  66  S.  W.  405. 

We  have  given  to  the  able  argument  of 
the  counsel  for  the  plaintiff  our  earnest  and 
careful  consideration.  We  do  not  in  this 
opinion  think  it  necessary  to  follow  htm  in 
tbe  many  phases  of  the  objections  which  he 
has  so  forcibly  urged  against  tbe  allowance 
of  tbe  amendment  in  question,  nor  in  bis 
contention  that  the  statute  of  limitations, 
after  tbe  amendment  had  been  allowed,  was 
fatal  to  the  suit.  We  think  there  can  be  no 
doubt  that  the  vital  question  in  this  case, 
to  wit,  the  allowance  of  the  amendment  is 
fully  governed  by  the  provisions  of  our  Civil 
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Code,  Bupra,  on  the  subject.  These  provisions 
are  liberal  In  behalf  of  the  substantial  rights 
of  parties.  Subtle  distinctions  or  ovemlce 
constructions,  which  tend  to  destroy  or  ren- 
der doubtful  the  enforcement  of  right  and 
Justice,  should  not  be  favored.  The  trend 
of  modern  judicial  utterance  is  to  make  plain 
the  pathway  of  the  law,  and  to  make  im- 
possible the  defeat  of  substantial  rights  by 
mere  technicalities.  Apply  these  observa- 
tions to  the  facts  of  this  case.  A  man  is  kill- 
ed in  Tennessee  by  the  negligent  conduct  of 
the  railroad  company.  The  law  of  that  state 
plainly  says  that  the  right  of  action  for 
such  wrong  is  in  the  deceased,  but  shall  not 
die  with  him,  and  survives  to  his  widow 
or  personal  representative.  Either  one  can 
set  In  motion  the  legal  machinery  to  enforce 
the  right  of  action  against  the  wrongdoer, 
or,  to  use  the  expressive  language  of  the 
learned  counsel  for  plaintiff  In  error,  "either 
one  Is  the  legal  conduit  through  whom  the 
fruits  of  recovery  could  reach  the  beneficia- 
ries entitled."  The  widow  begins  as  the  ad- 
ministratrix, merely  as  a  formal  party.  Pre- 
ferring to  proceed  as  the  real  party  at  inter- 
est, she  simply  strikes  from  her  declaration 
the  useless  word  of  description,  "administra- 
trix," but  with  that  word  gone  she  leaves  the 
suit,  in  the  name  of  the  widow,  complete  and 
perfect  as  to  form  and  substance.  Conceding 
her  undoubted  right  to  recover  as  the  widow, 
can  it  be  possible  that  In  getting  rid  of  the 
descriptive  word  she  thereby  gives  the  death- 
blow to  her  right?  To  so  hold,  it  seems  to 
us,  would  not  only  be  the  death  of  the  spirit 
of  the  law  and  the  exaltation  of  Its  mere 
form,  but  would  result  In  the  Infliction  of  a 
great  wrong,  and  would  be  violative  of  the 
express  letter  of  our  Code  sections,  supra,  on 
the  subject  of  amendments. 

For  the  reasons  above  given,  we  hold  that 
the  court  did  not  err  in  allowing  the  amend- 
ment and  overruling  the  motion  to  dismiss 
the  suit,  and  In  rejecting  the  plea  of  the 
statute  of  limitations. 

Judgment  affirmed. 


NORTH  BRITISH   ft  MERCANTILE   INS. 

CO.   V.   TYB.     (No.   24.) 
(Conrt  of  Appeals  of  Georgia.    Feb.  13,  1907.) 

1.  iMSTrBANCii— Policy  Conbtbuction. 

Insarance  is  a  matter  of  contract.  An  in- 
surance policy  is  a  contract  of  indemnity  for 
loss,  and  the  Intention  of  the  parties,  if  it.  can 
be  ascertained,  must  determine  the  sense  In 
which  the  terms  employed  are  used.  This  inten- 
tion of  the  parties  mast  be  sought  for  in  ac- 
cordance with  the  true  meaning  and  spirit  in 
which  the  agreement  was  made  and  expressed 
in  the  written  instrument,  and  the  ordinary  and 
legal  meaning  of  the  words  employed  must  be 
taken  into  consideration. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  {{  172,  292.] 

2.  Same— Pbopebtt  Insubed. 

In  the  absence  of  proof  that  it  was  the  in- 
tention of  the  parties  to  include  houses  discon- 
oected  with  a    two-story  frame  building  and  its 


additions  adjoining  and  commnnicating,"  a  con- 
tract thus  describmg  the  insured  property  will 
not  be  construed  to  include  a  servant's  house  150 
feet  distant  from  the  two-storv  frame  building, 
although  occupied  exclusively  or  domestic  serv- 
ants employed  in  the  dwelling  house  of  the  as- 
sured, and  although  connected  therewith  by  a 
system  of  call  bells. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  H  339-341.] 

3.  Sams. 

In  some  cases  the  valuation  of  the  property 
and  the  premium  collected  thereon  may  be  sub- 
mitted to  the  jury,  in  ascertaining  the  intention 
of  the  parties,  in  addition  to  the  Intention  to  be 
drawn  from  the  words  used  to  describe  the  prop- 
erty insured  in  the  policy. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  Reld, 
Judge. 

Action  by  Carrie  W.  Tye  against  the  North 
British  ft  Mercantile  Insurance  Company. 
Judgment  for  plalntltf.  Defendant  brings 
error.    Reversed. 

King,  Spalding  ft  Little,  for  plaintiff  In  er- 
ror. Spencer  R.  Atkinson  and  John  L.  Tye, 
for  defendant  in  error. 

RUSSELL,  J.  The  question  In  this  case  is 
one  of  liability  or  nonliability  under  a  state 
of  facts  undisputed.  Mrs.  Carrie  W.  Tye 
brought  suit  on  two  policies  of  Insurance 
which  she  bad  on  her  dwelling  at  740  Peach- 
tree  street.  In  the  dty  of  Atlanta,  and  the  re- 
sult of  the  Issue  depends  upon  the  constmc- 
tlon  which  is  to  be  placed  upon  the  descrip- 
tive terms  of  these  insarance  policies.  The 
property  Insured  was  described.  In  one  of 
them  as  "^,000  on  her  two-story  frame.  ' 
shingle-roof  building  and  additions  thereto, 
occupied  by  assured  as  a  dwelling  only,  and 
situated  at  No.  740  on  the  west  side  of  Peach- 
tree  street  in  Atlanta,  Georgia,"  the  other  as 
"$4,0(X)  upon  the  two-story  shingle-roof  frame 
building  and  Its  additions  adjoining  and  com- 
mimlcattng,  while  occupied  as  a  dwelling- 
house,  and  situated  at  No.  740  on  the  west 
side  of  Peacbtree  street,  Atlanta,  Georgia." 
The  lot  upon  which  the  dwelling  In  question 
stood  fronts  80  feet  on  Peacbtree  street,  and 
extends  back  400  feet  to  another  street.  The 
main  dwelling  occupied  the  front ;  and  com- 
mencing at  the  rear  of  the  house  and  extend- 
ing around  the  entire  lot  to  the  rear  of  the 
house  was  a  plank  inclosure.  In  the  rear  of 
the  dwelling  and  within  this  inclosure,  at  a 
distance  of  about  150  feet,  was  a  one-story 
two-room  servant  house,  which  at  the  time  of 
the  Are  was  occupied  by  the  domestic  serv- 
ants of  the  assured.  This  servant's  house, 
which  was, entirely  apart  from  the  dwelling 
or  any  other  building,  was  connected  with 
the  dwelling  by  two  wires  and  electric  call 
bells,  by  wblch  the  servants  might  be  called 
and  could  respond.  On  the  other  side  of  the 
lot  there  was  a  bam,  40  or  50  feet  from  the 
house,  used  for  stables  and  the  storage  of  the 
family  vehicles.  It  was  not  connected  with 
the  bouse  by  means  of  electric  bells  or  other- 
wise. A  chicken  yard  about  16  feet  square, 
surrounded  by  a  wire  net  feoceb^was  aitiiatea 
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between  the  dwelling  and  the  servant's  house, 
about  50  feet  from  the  dwelling.  It  was  In 
proof  that  no  one  dwelt  In  the  bam.  On  No- 
Tember  22,  1903,  a  Are  occurred,  partially  de- 
stroying the  servant's  bouse.  The  amount 
of  the  loss  was  $228.  A  demand  was  made 
for  indemnity.  One  other  insurance  com- 
pany, which  bad  Issued  a  policy  for  a  like 
ram  as  these  two  policies  above  described, 
paid  Its  pro  rata  share  of  the  loss,  leaving 
$152  claimed  to  be  due  by  the  defendant  com- 
pany. The  company  admitted  the  amount  of 
the  loss,  but  on  January  8,  1904,  denied  its 
liability,  placing  Its  denial  on  the  ground 
that  the  servant's  house  above  referred  to 
was  not  within  the  terms  of  and  was  not  In- 
sured by  its  policies.  The  case  was  tried  In 
the  city  court  of  Atlanta  on  March  29,  1906. 
At  the  conclusion  of  the  plaintifT's  evidence, 
wbieh  presented  the  case  above  stated,  the 
defendant  moved  for  a  nonsnit,  npon  the 
grounds  that  the  plaintiff  had  not  made  out 
a  case,  and  that  the  facts  showed  that  the 
servant's  house  was  not  insured  by  the  poli- 
cies introduced.  The  court  refused  to  non- 
snit the  case,  and,  on  plaintiff's  motion,  di- 
rected a  verdict  in  her  favor  for  $152,  with 
interest  from  January  8,  1904.  The  defend- 
ant company,  now  plaintiff  in  error,  brings 
the  case  here,  alleging  error  in  the  refusal  of 
nonsuit  and  in  the  direction  of  the  verdict; 
the  error,  as  Insisted,  being  that  the  serv- 
ant's house  is  not  covered  by  the  policies  sued 
on.  The  sole  question  for  determination,  it 
will  be  seen,  is  this:  Was  the  servant's 
bouse,  above  referred  to,  covered  by  the 
terms  of  the  policy? 

The  policies  are  slightly  different  in  form 
of  expression.  They  are  both  upon  the  same 
building,  and  In  one  the  insurance  extends 
to  "additions  thereto,"  and  in  the  other  to 
"its  additions  adjoining  and  communicating." 
To  put  the  question  more  exactly  from  the 
contract  of  Insurance:  Do  the  words  "the 
two-story  shingle-roof  frame  building  and  its 
additions  adjoining  and  communicating,"  and 
•Tier  two-story  frame  shingle-roof  building  and 
additions  thereto,"  cover  a  servant's  house 
situate  150  feet  distant,  and  only  connected 
therewith  by  two  small  wires?  The  plaintiff 
in  error  contends  that  the  words  do  not 
80  signify;  that  such  a  separated  independ- 
ent structure  Is  in  no  legitimate  sense  either 
an  "addition  to  the  two-story  frame  shingle- 
roof  building"  or  one  of  "Its  additions  ad- 
joining and  communicating."  The  defendant 
in  error  insists  that  either  form  of  expression 
necessarily  includes  the  house  in  question,  as 
a  component  part  of  the  domestic  establish- 
ment and  that  without  the  use  of  the  word 
"addition,"  whether  communicating  or  ad- 
joiniug,  or  otherwise;  "that  the  subject  of  the 
Insurance  was  a  dwelling  house,  and  that,  as 
tfae  words  'dwelling*  and  'dwelling  house'  sig- 
nify habitation,  the  meaning  of  neither  can 
be  confined  by  construction  to  a  single  apart- 
ment, bnt  comprehends  the  entire  congrega- 


tion of  buildings,  main  and  auxiliary,  used 
for  the  purpose  of  abode." 

Led  Into  a  comprehensive  view  of  the 
question  by  the  very  scholarly  brief  of  the 
learned  counsel  for  the  defendant  In  error, 
we  have  made  a  somewhat  extended  examina- 
tion of  the  authorities,  and  have  been  much 
Interested  in  the  definition  of  the  term  "dwell- 
ing house."  We  have  carefully  considered  the 
various  authorities  cited  by  the  counsel  for 
defendant  in  error  to  sustain  his  position, 
and  it  Is  plain  that  In  certain  senses  the 
term  "dwelling  house"  may  embrace  a  cluster 
of  buildings.  In  the  case  of  Worlcman  v. 
Insurance  Company,  2  La.  007,  22  Am.  Dec. 
141,  It  was  held  that  the  word  "bouse,"  In 
the  common,  ordinary  acceptation  of  the 
term,  embraces  everything  pertinent  and  ac- 
cessory to  the  main  building,  and  that  this 
is  the  significance  that  must  be  given  to  it 
when  used  in  policies  of  insurance.  And 
Mr.  Bishop  defines  a  "dwelling  house"  as 
"a  permanent  building  or  cluster  of  buildings 
in  which  a  man  with  his  family  resides.  He 
need  not  so  construct  his  habitation  that  all 
the  shelter  he  requires  will  be  under  one 
roof.  Therefore  the  words  'dwelling  bouse' 
embrace  in  law  the  entire  congregation  of 
building,  main  and  auxiliary,  used  for  abode." 
And  npon  the  same  line  the  words  "dwelling 
house"  will  be  found  to  be  defined  by  numer- 
ous other  law-writers,  such  as  Bouvier,  An- 
gell,  and  Black.  In  our  opltiion  the  words 
have  a  meaning  In  Oeorgia  which  varies  with 
the  sense  In  which  they  are  used.  There  Is 
one  significance  attached  to  the  word  "dwell- 
ing" when  considered  in  connection  with  the 
charge  of  burglary.  There  the  breaking  of 
any  house  within  the  curtilage  makes  com- 
plete the  offense,  provided  such  breaking  be 
with  the' criminal  intent  specified  in  the  stat- 
ute. There  Is  another  meaning  In  connection 
with  the  offense  of  arson,  dependent  upon  its 
occupation;  and,  excepting  these  two  special 
meanings,  there  is  the  use  of  the  word  and 
its  slgniflcance  as  commonly  used  and  popu- 
larly understood,  which,  as  we  will  show 
hereafter,  will  not  include  houses  disconnect- 
ed from  those  occupied  by  the  family.  But 
we  think  the  decision  of  this  case  does  not 
depend  upon  the  definition  of  the  word 
"dwelling  house,"  because  the  building  in- 
sured is  not  only  said  to  be  a  "dwelling," 
but  it  is  further  described  and  Identified  by 
the  words  "her  two-story  frame,  shingle-roof 
building  and  additions  thereto,"  In  one  policy, 
and  "the  two-story  shingle-roof  frame  build- 
ing and  Its  additions  adjoining  and  commu- 
nicating," in  the  other  policy.  So  that  the 
real  question  is,  not  whether  a  cluster  of 
disconnected  houses  may  or  may  not  In  some 
Instances  constitute  a  "dwelling  house"  (to 
which  proposition  we  fully  agree),  \)xit  wheth- 
er it  can  be  fairly  understood  as  a  part  of  the 
contract  of  insurance  that  'a  two-story  frame 
building  and  its  additions,"  used  as  a  dwell- 
ing house,  shall  also  include  a  servant's  house 
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150  feet  away,  so  as  to  render  the  Insurer 
liable  for  damage  by  Are  to  the  servant's 
house,  though  there  was  no  flre  or  damage 
to  the  two-story  frame  building.  Wherever 
there  is  a  doubt  as  to  the  meaning  of  words, 
they  are  to  be  given  their  ordinary  signifi- 
cance;  and  policies  of  Insurance,  notwith- 
standing the  peculiar  language  In  which  they 
are  generally  couched,  are  at  last  but  written 
contracts,  to  be  Interpreted  by  the  same 
rules  as  other  contracts,  and  to  be  enforced 
according  to  the  intention  of  the  parties ;  that 
construction  mosf  liberal  to  the  Insured  be- 
ing preferred  wherever  there  is  ambiguity 
In  the  language  used.  We  do  not  think  there 
Is  any  ambiguity  here.  We  cannot  bring  our- 
selves to  the  conclusion  that,  giving  to  words 
their  reasonable  and  ordinary  intendment, 
the  servant's  house  can  be  called  an  addition 
to  the  two-story  frame  shingle-roof  building 
situated  at  No.  740,  on  the  west  side  of 
Peacbtree  street,  Atlanta,  Oa.  It  was  on 
this  construction  that  our  learned  Brother  of 
the  trial  bench  directed  the  verdict  for  the 
plaintiff;  but  we  are  compelled  to  differ  with 
him,  not  only  by  our  understanding  of  the 
ordinary  and  general  meaning  of  the  descrip- 
tive words  used  In  the  policy,  but  because 
that  view  is  enforced  by  a  consideration  of 
the  disastrous  effect  of  any  other  construc- 
tion as  a  matter  of  public  policy. 

We  are  aware  that  In  some  states  build- 
ings that  are  disconnected  have  been  con- 
nected by  legal  construction ;  and  we  are  cit- 
ed to  the  cases  of  Phenix  Insurance  C!o.  v. 
Martin  (Miss.)  16  South.  417,  Mutual  Insur- 
ance Co.  V.  Roc.  36  N.  W..  504,  71  Wis.  33. 
and  Gross  v.  Milwaukee  Mechanics'  Ins.  Co., 
60  N.  W.  712,  92  Wis.  650.  We  have  examin- 
ed these  cases,  and  in  doing  so  were  led  into 
a  wide  field  of  research  by  a  consideration 
of  cases  therein  mentioned.  It  may  be  safe- 
ly asserted  that  the  general  principle  deduci- 
ble  from  the  rulings  in  all  the  states  except 
one  is  that  there  has  been  an  inseparable 
identity  of  use,  no  matter  what  the  nature 
of  the  structure,  where  Insurance  on  one 
building  has  been  made  to  cover  another. 
In  Phenix  Ins.  Co.  v.  Martin,  supra  (decided 
by  the  Supreme  Court  of  Mississippi),  a  pol- 
icy on  a  two-story  brick  building  and  addi- 
tions thereto,  occupied  as  a  dwelling,  was 
held  to  include  the  building  partly  occupied 
by  assured's  servants,  one  of  the  rooms  of 
which  was  used  as  a  laundry,  although  not 
annexed  to  the  brick  building.  The  opinion 
in  the  case  is  very  brief,  and  the  Judgment 
was  based  entirely  on  the  conclusion  that 
the  word  "additions"  must  have  operation, 
and,  construing  it  most  favorably  to  the  In- 
sured,- could  only  refer  to  the  building  near- 
by, when  there  was  "no  other  building  in  as- 
surod's  yard  which  could  be  claimed  as  an 
addition  'to  the  main  building,  not  built  In 
It  as  a  part  of  the  house  originally."  In  the 
other  cases  the  Issue  naturally  turned  on 
the  Identity  of  use,  and  the  Inclusion,  by  that 
use,  of  all  the  articles  destroyed,  in  a  term 


of  description  applicable  alike  to  all  of  tbem. 
We  are  not  prepared  to  adhere  to  the  prin- 
ciple laid  down  by  either  the  Supreme  Court 
of  Mississippi  or  the  Supreme  Court  of  Wis- 
consin; though,  if  we  were  Inclined  to  do 
so,  these  cases  are  clearly  different  In  several 
respects  from  the  one  now  under  oar  con- 
sideration. An  "addition"  means  something 
added  to  another.  It  Implies  physical  con- 
tact. "Adjoining"  means  when  things  meet 
at  some  line  or  point  of  Juncture.  Objects 
are  adjacent  when  tbey  are  close  to  each 
other,  not  necessarily  In  actual  contact  It 
is  true  that  one  of  the  policies  used  the 
word  "communicating,"  and  the  evidence 
showed  that  there  was  communication  by 
call  bells  between  the  dwelling  and  the  out- 
house. But  in  this  age,  when  communica- 
tion by  wire  can  be  had,  no  matter  what 
the  distance  nor  what  the  Intervening  ob- 
jects, by  telegraph  and  telephone.  It  would 
hardly  be  that  the  word  "communicating" 
could  be  said  to  be  used  in  an  Insurance  pol- 
icy in  the  sense  insisted  upon  by  the  defend- 
ant In  error.'  At  least  we  are  not  prepared 
to  so  hold.  As  we  understand  the  common 
acceptation  of  the  word  "communicating," 
as  referring  to  the  different  portions  of  dwell- 
ing bouses  (whether  constructed  originally 
all  imder  one  roof  or  not),  they  are  houses 
so  connected  by  some  structure,  forming  a 
part  of  both,  as  to  afford  a  passageway  with- 
out going  into  the  yard  or  getting  on  the 
ground.  The  Wisconsin  case  cited  could 
have  well  been  decided,  as  it  was,  upon  the 
descriptive  terms  of  the  policy.  There  the 
property  Insured  was  a  manufacturing  plant 
described  as  "a  planing  mill  and  its  machin- 
ery," and,  of  course,  this  did  not  have  as 
much  reference  to  the  buildings  as  to  the 
entity  used  for  manufacturing  purposes,  to 
wit,  a  planing  mill  and  its  machinery.  In 
the  Mississippi  case,  though  the  distance 
was  less  than  in  the  case  before  us,  and 
there  was  no  other  building  upon  the  lot,  the 
court  seems  to  have  rendered  the  decision  up- 
on the  idea  that  the  word  "additions"  had 
to  have  something  upon  which  to  operate, 
which  was  then  in  esse.  We  are  not  prepar- 
ed to  follow  this  doctrine,  even  were  It  neces- 
sary to  decide  that  question  in  this  case.  As 
we  have  above  stated,  the  whole  question 
here  Is  embraced  in  the  inquiry  as  to  whether 
the  word  "additions,"  when  coupled  with 
the  "two-story  frame  building,"  will  Include 
the  servant's  house.  If  the  description  had 
been  simply  the  dwelling  house  of  the  assur- 
ed, we  confess  that  we  might  have  been  in 
a  sea  of  doubt,  because  so  many  considera- 
tions have  been  urged  by  different  author- 
ities as  to  the  meaning  of  that  term.  It  ap- 
pears from  the  record  that  the  policies  upon 
which  this  suit  was  brought  were  for  five 
years,  and  it  is  more  reasonable  to  presume 
that  It  was  in  contemplation  that  additions 
might  be  made  to  the  main  two-story  build- 
ing within  five  years  than  that  it  was  the 
intention  of  the  parties  to  Include  a  discus 
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oected  building  used  by  serrants  160  feet 
away.  In  Workman  r  Insurance  Co.,  2  La. 
507,  22  Am.  Dec.  141,  a  number  of  cases 
are  cited  to  sustain  a  decision  holding  tbat 
certain  outhouses  which  were  damaged  by 
fire  were  Included  in  the  description  of  the 
policy,  which  was  as  follows:  "Two  bouses 
situated  In  Dorsler  street  adjoining  the  City 
Hotel  between  Custom  House  and  Canal 
Sts.,  being  number  5  and  7  In  the  city  of 
New  Orleans,  in  eqnal  proportions  of  $10,- 
000."  The  first  reason  given  for  the  decision 
is  based  upon  the  fact  ttiat  the  assured  paid 
a  premium  commensurate  with  the  entire 
value  of  the  outhouses,  as  well  as  the  main 
buildings.  And  as  the  greater  and  lesser 
bnildings  were  all  included  with  a  common 
brick  waii  which  formed  part  of  the  build- 
ings, and  as  it  required  the  valuation  of  the 
lesser  houses  to  be  added  to  the  greater  In 
order  to  conform  with  the  premium,  tlie 
court  held  tbat  the  company  was  liable  for 
the  damage  to  the  smaller  houses,  but,  in  do- 
ing so,  concluded  the  decision  with  these 
words:  "But  it  must  be  confessed  that  we 
have  arrived  at  this  conclusion  not  without 
doubts."  In  the  decisions  dted  to  sustain 
the  Judgment  of  the  Louisiana  court  Impor- 
tance is  attached  in  some  cases  to  the  distance 
from  tlie  dwelling  house,  and  much  to  the 
use.  In  some  cases,  also,  the  necessity  of  a 
common  Inclosure  Is  commented  upon.  The 
greater  weight  of  authority  seems  to  t)e  tliat 
the  use  of  the  building  must  be  accessory  to 
the  dwelling.  In  all  of  these  cases  (and 
most  of  them  are  criminal  cases)  the  doctrine 
of  the  court  seems  to  be  supported  by  the 
use  of  the  word  as  applied  to  cases  of  bur- 
glary. Nearly  ali  of  the  cases  referred  to  are 
prosecutions  for  arson  or  burglary;  for  it  Is 
In  such  cases  that  the  terms  "house"  and 
"dwelling  house,"  etc.,  are  most  frequently 
defined.  It  is  obvious,  however,  that  cases 
of  insurance  furnish  a  means  of  construing 
the  term  "bouse"  which  is  not  found  in  crim- 
inal prosecutions.  Insurance  is  a  matter  of 
contract,  and  the  intention  of  the  parties,  if 
it  can  be  ascertained,  must  determine  the 
sense  in  which  the  terms  employed  are  used. 
Prom  the  context  or  from  circumstances  it 
may  l>e  clear  that  a  policy  on  a  house  was 
intended  to  cover  only  a  single  structure,  or, 
on  the  other  hand,  tliat  it  was  designed  to 
cover  accessory  and  contiguous  structures; 
and  it  would  only  be  In  the  abRence  of  spe- 
cial indication  of  the  intention  that  the 
term  would  be  Interpreted  in  accordance 
with  the  rules  adopted  in  burglary  and  ar- 
son. The  method  of  Interpretation  as  applied 
to  the  word  "house,"  and  kindred  terms,  in 
insurance  cases  Is  very  well  Indicated  in  the 
following  decisions  which  sustain  our  view 
of  the  meaning  of  the  word  "additions"  as 
conveying  the  Idea  either  of  identity  of  use' 
or  of  something  added  Ia  a  building  by  ad- 
joining it  and  being  in  some  manner  con- 
nected with  sai'i  building.  In  Liebenstein  v. 
Baltic  Fire  Insurance  Co.,  45  111.  301,  in- 
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surance  effected  on  stock  In  a  certain  chair 
factory  was  held  to  cover  also  stock  con- 
tained in  an  engine  house  appurtenant  to  the 
main  building  and  connected  witb  it  by  a 
platform  and  by  belting  extending  from  the 
engine  wheel  to  the  machinery  In  the  factory. 
The  court  in  that  case  said  that  the  word 
"factory"  does  not  necessarily  mean  a  single 
building  or  edifice,  bat  may  apply  to  several, 
where  they  are  used  in  connection  with  each 
other  for  a  common  purpose  and  stand  to- 
gether in  the  same  Inclosure.  On  the  other 
band,  in  Liebenstein  v.  .£:tna  Insurance  Co., 
45  HI.  808,  which  was  a  case  of  insurance  on 
a  part  of  the  same  stock,  the  policy  described 
the  stock  as  "contained  in  the  two-story 
frame  building  occupied  by  the  assured  as  a 
chair  factory  situated  on  the  north  side  of 
Superior  street";  and  It  was  decided  that  the 
stock  In  the  engine  house  was  not  covered 
by  the  insurance.  Here  were  policies  in 
favor  of  the  same  assured,  where  the  test 
was  applied,  and  to  our  mind  the  latter  case 
Is  nearly  identical  with  the  case  at  bar.  In 
Blake  y.  £!xcbange  Insurance  Co.,  12  Oray 
(Mass.)  265,  a  policy  was  issued  on  goods 
"in  a  brick  building  situated  on  Main  street 
in  Cambrldgeport,  Mass.,  known  as  the  Dav- 
enport &  Co.'s  Car  Factory";  and  it  was 
held  that  It  covered  goods  in  the  building 
erected  as  a  wing  against  the  rear  wall  of 
the  main  building,  with  opening  between 
about  three  feet  square,  commonly  inclosed 
with  an  iron  door;  it  appearing  that  both 
buildings  were  used  in  manufacturing  cars 
and  were  known  under  the  general  name  of 
"Davenport  &  Co.'s  Car  Factory."  In  Wash- 
ington Mutual  Insurance  Co.  v.  Merchants' 
&  Manufacturers'  Ins.  Co.,  5  Ohio  St.  450,  in- 
surance was  effected  on  a  "steam  flouring 
mill";  and  it  was  left  with  the  Jury  to  say 
whether  a  fire  kiln  for  drying  corn  or  meal, 
in  addition  with  a  corn  meal  mill,  was  known 
or  usually  incident  to  a  "steam  flouring  mill." 
In  White  V.  Mutual  Fire  Ins.  Co.,  8  Oray 
(Mass.)  566,  part  of  property  Insured  was 
described  as  a  woodhouse,  but,  while  the 
house  was  in  fact  a  wood  and  carriage  house 
combined,  the  two  parts  were  only  separated 
by  a  loose  partition  and  the  structure  was 
known  to  the  tenants  and  the  neighborhood 
as  "the  woodhouse."  In  Home  Mutual  In- 
surance Co.  V.  Roe,  the  insurance  was  for  a 
certain  amount  on  a  planing  mill  and  ad- 
dition, and  a  certain  amount  on  machinery 
therein.  The  disconnected  building,  which 
was  22  feet  away,  was  the  engine  room,  and 
the  court  Inferred  the  Intention  of  the  par- 
ties to  Insure  the  additional  building  (after 
defining  the  mill  to  be  "the  building  with  its 
machinery  where  some  process  of  manufac- 
turing Is  carried  on")  In  the  following  words: 
"It  conclusively  appears  that  the  engine 
room  was  the  only  motive  power  for  propel- 
ling any  of  the  machinery  in  either  of  the 
buildings.  The  engine  was  used  for  no  other 
purpose.  It  was  therefore  an  essential  part 
of  the  mill.     Without  It  there  would  haT« 
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been  no  complete  mill.  The  Insurance  was 
upon  the  'planlng-mill  building  and  addition,' 
and  upon  the  'machinery,  Including  shaTting, 
gearing,  belting,  saws,  tools,  force-pump,  and 
hose  therein.'  It  is  claimed  that  the  engine 
room  cannot  be  construed  to  mean  an  'ad- 
dition' to  the  'planing  mill  building,'  because 
it  does  not  Join  directly  upon  the  same;  but, 
as  we  have  seen,  they  were  both  essential  to 
the  completion  of  the  mill.  The  motive  pow- 
er was  by  means  of  pulleys,  belts,  and  shafts 
transmitted  from  the  engine  room  to  the 
machinery  In  the  main  building.  And  the 
waste  shavings,  etc.,  were  conveyed  from  the 
latter  building  to  the  engine  room  to  generate 
heat  to  propel  the  engine.  Thus  the  two 
buildings  were  not  only  connected,  but  the 
machinery  In  each  were  Inseparable,  while 
the  whole  continued  to  be  a  planing  mill. 
The  words  'planlng-mill  building'  would 
seem  to  be  broad  enough  to  inclade  the  en- 
gine room." 

The  words,  therefore,  of  this  contract,  are 
to  be  construed  according  to  their  general  or- 
dinary meaning,  bearing  in  mind  the  other 
rule  that  the  contract  is  to  be  construed  ac- 
cording to  the  understanding  arid  the  inten- 
tion of  the  parties,  and  remembering  that 
even  in  cases  of  doubt,  while  contracts  of 
fire  insurance  are  to  be  construed  more 
strongly  against  the  Insurer  (Northwestern 
Insurance  Co.  v.  Ross,  63  6a.  204),  still,  In 
construing  the  contract,  the  court  cannot  go 
further  than  a  fair  construction  of  the  lan- 
guage used  will  permit  (Behling  v.  North- 
western Nat  Ins.  Co.,  117  Wis.  24,  93  N.  W. 
800;  Guarantee  Co.  v.  Bank  &  Trust  Co., 
183  U.  S.  402,  22  Sup.  Ct  124,  46  L.  Ed.  253). 
In  Roberts  v.  Wllllnlc,  21  Ga.  103,  Jnstice 
McDonald,  delivering  the  opinion,  says:  "The 
contract  must  be  construed  by  the  words,  un- 
less there  be  some  reason  for  taking  the  case 
out  of  this  flrst  great  ruling  for  the  construc- 
tion of  contracts."  And  in  the  case  of  Clay 
T.  Phoenix  Ins.  Co.,  97  Ga.  53,  25  S.  E.  420, 
Justice  Atkinson  says:  "There  Is  no  greater 
sanctity  and  no  more  mystery  about  a  con- 
tract of  Insurance  than  any  other.  The  same 
rules  of  construction  apply  to  it  as  to  other 
contracts;  and  the  true  rule  for  their  inter- 
pretation may  be  stated  to  be  that  stipula- 
tions and  conditions  in  policies  of  Insurance, 
like  those  In  all  other  contracts,  are  to  have 
a  reasonable  intendment,  and  are  to  be  so 
construed,  if  possible,  as  to  avoid  forfeitures 
and  to  advance  the  beneficial  purposes  in- 
tended to  be  accomplished."  We  may  be 
pardoned  for  saying  that,  in  our  Judgment, 
were  the  rule  of  construction  so  extended 
beyond  what  we  conceive  to  be  the  ordinary 
meaning  of  a  "two-story  frame  building  and 
its  additions"  as  to  include  as  an  addition  a 
house  occupied  by  servants  150  feet  away, 
it  would  certainly  be  an  unreasonable  intend- 
ment, and  create  forfeitures.  Instead  of  avoid- 
ing than.  If  these  policies  cover  this  sepa- 
rate servant's  house,  then,  under  their  cove- 
nants, a  breiach  of  any  condition  of  the  poli- 


cies as  to  the  servant's  house  would  vitiate 
the  whole  policy.  The  policy  ia  an  entire 
and  indivisible  contract.  Southern  Fire  lus. 
Co.  V.  Knight,  111  Ga.  622,  36  S.  E.  821,  52 
L.  R.  A.  70,  78  Am.  St  Rep.  216.  And  a 
breach  of  a  condition  which  would  work  a 
forfeiture  would  avoid  the  entire  policies, 
and  not  simply  authorize  an  apportionment  of 
the  loss.  Under  the  stipulations  now  before 
us,  if  mechanics  had  been  employed  for  more 
than  15  days  in  building,  altering,  or  repair- 
ing the  servant's  house  without  permission, 
then  the  policy  on  the  bouse  would  have  been 
void.  Imperial  lus.  Co.  v.  Cool?  Co.,  151  U. 
S.  452,  14  Sup.  Ct  379,  38  L.  Ed.  231. 

It  is  a  fact  BO  generally  known  that  the 
courts  may  take  notice  of  it,  that  all  over 
our  state  dwellings  are  Insured  which  have 
outbuildings  situated  In  more  or  less  prox- 
imity to  tlie  main  dwelling,  that  policies  of 
Insurance  on  these  dwellings  have  provisions 
the  violation  of  which  imposes  a  forfeiture 
of  their  benefits;  and  to  hold  then  that  the 
word  "dwelling"  would  include  the  outhouses 
(generally  not  intended  to  be  insured  in  the 
same  policy)  would  be  to  put  it  within  the 
power  of  the  insurers  to  avoid  payment  for 
the  loss  of  the  dwelling  house  should  any 
of  the  acts  prohibited  by  the  policy  be  done 
in  the  outhouses.  For  Instance,  if  the  owner 
of  a  dwelling  had  a  disconnected  servant's 
house,  and  the  dwelling  was  destroyed  by  fire, 
and  the  policy  had  in  It  a  provision  against 
the  keying  of  gimpowder  or  dynamite  or 
naphtha  or  other  explosives,  if  the  insurance 
company  could  show  that  In  these  outhouses 
(perhaps  never  visited  by  the  owner  or  his 
family  and  yet  occupied  by  his  servants)  there 
was  gunpowder  or  kerosene  or  djrnamite,  and 
the  dwelling  house  should  bum^  the  policy 
would  be  void  and  there  would  be  no  In- 
demnity by  reason  of  the  violation  of  these 
stipulations  of  the  policy.  There  would  be 
a  breach  of  the  contract  and  a  forfeiture 
of  the  policy  which  It  would  be  Impossible 
for  the  insured  (so  far  as  the  outhouses  are 
concerned)  to  either  foresee  or  prevent.  It  is 
a  fact  well  known  tliat  at  the  present  time 
menial  servants  In  this  state  are  In  no  such 
state  of  control  as  formerly,  and  that  the 
supervision  of  their  acts  or  responsibility 
therefor,  unless  th^  be  Immediately  under 
the  eye  of  the  employer.  Is,  at  best  but  an 
ill  founded  legal  fiction.  Learned  counsel  for 
the  defendant  in  error  rely  upon  the  principle 
of  nu  Identity  of  use,  and  Insist  that  the  serv- 
ant's house  is  a  part  of  the  dwelling  house, 
because  it  was  always  occupied  by  the  menial 
servants  of  the  family;  for,  quoting  from 
2  Joyce  on  Insurance,  t  1738,  they  say:  "The 
word  'house,'  as  used  in  a  policy  of  insurance, 
embraces  everything  appurtenant  and  acces- 
sory to  the  main  building  and  used  as  a 
part  and  parcel  thereof,  even  though  separat- 
ed therefrom,"  Counsel  argue  that  this  con- 
struction and  application  of  the  words  "dwell- 
ing house"  and  "house"  Is  peculiarly  ap- 
propriate to  our  traditions  and  social  con- 
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ditlons.  It  Is  Insisted  tbat,  under  tbe  facts 
in  the  case,  "tbe  servant's  bouse  In  question 
was  accessory  and  one  of  the  appurtenances 
of  the  main  building,"  because  of  tbe  fact  tbat 
in  "this  country,  in  wbicb  tbe  policies  sued 
apoD  were  Issued,  and  wbere  tbey  are  sought 
to  be  enforced,  from  time  immemorial  tbe 
master  bas  been  accustomed  to  provide  shel- 
ter for  bis  menials  under  a  roof,  wttbin  the 
lortilage,  separate  from  bis  own."  The  for- 
mer existence  of  the  conditions  and  relations 
referred  to  can  well  be  considered  a  matter 
of  judicial  knowledge.  But  tbe  point  Is  no 
longer  of  any  effect,  except  to  suggest  moum- 
fnl  reflection.  Unlike  the  learned  counsel, 
the  writer  is  too  young  to  recall  from  personal 
recollection  those  days  (of  which  we  know 
only  from  family  tradition  and  history)  when 
throughout  the  South  tbe  position  taken  by 
him  was  sustained  by  experience  and  obser- 
vation 80  general  as  to  make  it  a  matter  of 
common  knowledge.  In  tbe  halcyon  days 
which  he  recalls,  the  household  servants  were 
indeed  members  of  the  master's  family.  The 
servants^  health  and  happiness  were  to  the 
master  a  matter  of  prime  importance,  and 
the  care  and  comfort  of  the  master,  the  "mis- 
sus," and  their  children  was  to  tbe  servant  a 
matter  of  constant  affectionate  consideration. 
And  in  sickness.  It  mattered  not  whether 
it  was  master,  and  none  the  less  if  it  was 
the  servant,  who  was  stricken  by  disease; 
either  and  each  with  affectionate  tenderness 
and  absorbing  interest  nursed  and  mlnl»> 
tered  to  tbe  other  ostll  health  was  restored, 
or,  if  tbe  dread  Reaper  could  not  be  arrested, 
paid,  with  grief  unaffected,  the  last  painful 
services  to  the  dead.  In  those  days  tbe  out- 
booses  occupied  by  domestic  servants  of  tbe 
family  ooold  be  well  said  to  be  accessory  to 
tbe  domns  manslonalls  around  which  they 
dostered.  There  was  identity  of  use.  Then 
the  old  definition,  "A  dwelling  house  is  a  build- 
ing or  cluster  of  buildings  in  which  a  man 
with  his  family  resides,"  was  applicable.  But 
racfa  are  not  present  existing  circumstances. 

Those  happy  days  shall  nevermore  retam, 
Tlose  happy  days  tbat  you  have  leen.'' 

We  have  no  wish  to  elaborate  unfortunate 
condlUons.  Suffice  It  to  say  that  it  is  well 
known  tbat  the  habits,  services,  and  feelings 
of  those  who  intermittently  can  be  Induced 
to  perform  menial  domestic  service  are  gen- 
erally wholly  repugnant  to  the  Idea  tbat  they 
are  domestic  servants,  and  so  subject  to  obey 
and  be  controlled  by  tbe  master  as  to  be  even 
in  any  legal  sense  members  of  his  family. 
While  there  may  be  separated  instances  to 
the  contrary,  the  relation  sustained  by  the 
hired  help  to  tbe  employer  is  such  tbat  now 
the  practice  of  servants  occupying  bouses 
wltbln  tbe  curtilage  is  neither  general  nor 
osnally  desirable.  But  even  in  those  in- 
stances where  the  servant  occupies  an  ont- 
.  bouse  near  the  main  building  tbe  control  over 
the  former  is,  from  tbe  nature  of  the  case^ 
•0  Blight  that  to  hold  tbat  such  a  servant's 


bouse  Is  included  as  a  matter  of  course  In  the 
stipulations  of  a  policy  of  Are  Insurance  on 
a  dwelling  house  and  Its  additions  would 
virtually  destroy  tbe  protection  of  thousands 
of  homes  In  this  state  by  exposing  them  to 
risks  of  forfeiture  for  violations  of  stipula- 
tions In  the  policy  by  irresponsible  persons  at 
the  servant's  bouse,  whose  conduct  could  be 
neither  foreseen,  controlled,  nor  prevented  by 
tbe  Insured.  Even  if  the  words  of  the  policy, 
construed  by  their  ordinary  meaning  in  gen- 
eral use,  did  not  fully  satisfy  us  (as,  however, 
they  do)  that  the  "two-story  building  and  its 
additions"  cannot  include  a  one-story  serv- 
ant's bouse  150  feet  away,  which  was  dam- 
aged by  fire,  we  are  fully  persuaded  that, 
under  the  evidence,  no  such  identity  of  use 
was  shown  as  would  Indicate  that  It  was 
the  Intention  of  the  parties  to  contract  In 
reference  to  said  servant's  bouse.  In  our 
opinion  neither  the  words  "two-story  frame 
building  with  its  additions,  adjoining  and 
communicating,"  etc.,  used  In  one  of  the  poli- 
cies, nor  the  "two-story  •  •  •  building 
and  additions  thereto  occupied  by  assured  as 
a  dwelling  only,"  in  the  other  policy,  can 
include  the  servant's  house  150  feet  away; 
and  it  was  error  to  direct  a  verdict  In  favor 
ot  the  plaintiff  under  the  evidence  submitted. 
Judgment  reversed. 


KING  MFG.  CO.  t.  WALTON.    (No.  60.) 
(Court  of  Appeals  of  Ckorgia.    March  11, 1907.) 

1.  MASTXB  and  SCBVART— InJTTBT  to  SEBVAlfT 
— ACTIOM— Vabianck. 

There  is  no  fatal  variance  between  any  ma- 
terial allegation  of  the  petition  and  the  proof. 

2.  SaICK CONTRIBDTOBT  NXOLIOERCB. 

An  act  of  the  servant  within  the  scope  ot 
his  duties,  entirely  harmless  except  in  connection 
with  certain  physical  conditions  of  danger  caused 
by  the  antecedent  negligence  of  the  master  ot 
which  the  servant  was  ignorant  when  he  per- 
formed tbe  act,  will  not  as  a  matter  of  Taw 
defeat  his  right  to  recover,  although  it  may  have 
contributed  in  some  degree  to  his  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
vol.  34,  Master  and  Servant,  {g  706-709.] 

8.  BaMB— DUTT  OF  MASTEK. 

Masters  owe  to  their  servants  tbe  duty  ot 
providing  them  a  reasonably  safe  place  in  which 
to  work,  and  of  mamtaining  it  in  a  reasonably 
safe  condition  daring  the  employment.  This  is 
a  positive  duty.  It  is  not  one  of  the  risks  as- 
sumed by  the  servant,  and  the  servant  has  the 
right  to  rely  on  the  fact  of  its  performance  by 
the  master. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  St  171-175.] 

4.  Same. 

This  daty  is  not  discharged  in  a  particular 
case  where  the  facta  show  that  the  master  negli- 
gently left  an  excavation  on  his  premises  in  a 
dangerous  place  and  condition,  where  he  tmew 
the  servant  would  probably  be  engaged  at  night 
in  the  proper  performance  of  his  duties,  and 
that  the  master,  although  he  bad  reason  to  be- 
lieve that  the  servant  did  not  know  of  the  exca- 
vation, failed  to  give  Mm  warning  in  respect 
thereto. 


[Ed.  Note. — For  cases  in  point,  see  Cent 
vol.  34,  Master  and  Servant,  (t  209,  22&] 
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5.  Samb— Acts  of  Sebvant. 

The  law  is  not  quick  to  condenm  acts  of 
employgB  as  negligence,  when  such  acts  result 
from  a  zealous,  rather  than  a  careless,  perform- 
ance of  duty. 

[Kd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  674.] 

6.  Trial— Qtn:sTiONS  fob  Jdbt. 

"Juries  hav«  no  higher  function  than  to 
solve  mysteries,"  and  perplexing  problems  of 
fact  are  wisely  submitted  to  their  decision. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S{  337-345;  vol.  36,  Negligence, 
H  277-286.] 

7.  Master  and  Skrtart— Injubt  to  Serv- 
ant. 

The  court  fully  and  clearly  instructed  the 
jury  on  the  law  of  negligence  and  contributory 
negligence ;  and  the  verdict  was  not  contrary  to 
the  physical  tacts  of  the  case,  and  was  warrant- 
ed by  the  evidence. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Richmond  Coun- 
ty; Eve,  Judge. 

Action  by  one  Walton  against  the  King 
Manufacturing  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Lamar  &  Callaway,  for  plaintiff  in  error. 
Austin  Branch  and  A.  L.  Franklin,  for  de- 
fendant in  error. 

HILL,  C.  J.  The  plaintiff  brought  suit  for 
damages  resulting  from  personal  Injuries  re- 
ceived by  blm  while  in  the  discbarge  of  his 
duties  as  an  employ^  of  the  defendant 
There  was  a  demurrer,  which  was  overruled, 
and  exceptions  pendente  lite  were  filed.  On 
the  trial  a  verdict  was  rendered  for  the 
plaintiff.  The  defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled.  The  de- 
fendant excepts  to  the  diclslon  overruling  the 
demurrer,  and  also  to  the  decision  refusing 
a  new  trial.  In  the  amended  motion  for  a 
new  trial  several  assignments  of  error  are 
made  as  to  the  verdict  of  the  Jury,  as  being 
contrary  to  certain  portions  of  the  charge, 
and  nlso  that  certain  portions  of  the  charge 
were  erroneous.  These  assignments  were 
not  argued,  and  are  not  covered  by  the  brief, 
and  will  be  therefore  considered  as  abandon- 
ed. It  was  insisted  before  us  that  "the  ver- 
dict was  contrary  to  the  physical  facts  as 
disclosed  by  the  evidence,  as  follows:  Plain- 
tiff testified  that  he  was  the  outside  night- 
watchman,  and  that  his  duties  required  him 
to  look  after  the  boilers,  clean  them  out,  and 
fire  them  up  every  morning,  and  have  steam 
rendy  for  the  dynamos  and  to  supply  the 
slashers,  and  that  he  also  had  to  keep  water  In 
the  boilers;  and,  when  there  was  too  much 
water  in  the  boilers.  It  would  whistle,  and 
when  there  was  not  enough  It  would  whistle. 
He  was  Injured  about  a  quarter  to  5  o'clock 
Tuesday  morning,  February  14th.  He  had 
kept  a  fire  In  the  boilers  all  of  Monday  night 
before  he  was  scalded  the  next  morning,  In 
order  to  keep  steam  In  the  pipes  and  pre- 
vent their  bursting  on  account  of  the  cold 
weather.  He  had  tried  to  revive  the  steam 
In  the  trailers  that  morning,  and  succeeded 
with  two  of  them,  but  the  other  he  failed 


to  make  hold  water,  after  he  had  cleaned  the 
clinkers  out  of  the  furnace,  and  then  went  to 
the  blow-oft  valve,  located  on  the  outside  of 
the  brick  wall  which  Inclosed  the  boilers,  to 
see  If  he  could  find  out  where  this  particular 
boiler  was  leaking.  This  blow-off  valve  was 
about  two  feet  above  the  ground,  In  the  pipe 
which  led  from  the  boiler  that  failed  to  gen- 
erate steam.  He  caved  Into  the  hole  which 
had  been  dug  Into  the  ground  around  this 
pipe,  where  It  led  down  to  a  horizontal  waste 
pipe.  This  blow-off  valve  was  used  only  to 
empty  the  water  from  the  boiler,  and  not  to 
put  water  Into  the  boiler.  The  boilw  was 
supplied  by  water  from  pumps  located  In  an- 
other part  of  the  structure.  He  did  not 
turn  the  volve,  but  got  his  bands  on  It,  ond 
found  It  was  shut  Then  he  knew  It  was 
burst  Gresham,  master  mechanic,  testified 
that  he  reached  the  boiler  at  half-past  S  on 
the  morning  plaintiff  was  injured,  and  found 
the  blow-off  valve  about  half  open  and  the  wa- 
ter running  out,  and  that  the  water  had  got  be- 
low the  safety  plug  In  the  boiler,  and  that 
he  immediately  shut  off  the  water  and  drew 
the  fire  to  keep  from  burning  the  boiler. 
The  blow-off  valve  could  not  have  turned  it- 
self, but  required  some  human  agency  to 
turn  It  The  leak  in  the  pipe  was  below  the 
valve,  and  the  valve  was  between  the  leak 
and  the  boiler.  The  leak  In  the  pipe  at  tbat 
time  would  not  have  emptied  the  boiler  with- 
out the  valve  being  open.  Reese,  the  fore- 
man nnder  the  master  mechanic,  testified 
that  the  water  from  the  boiler  had  to  pass 
the  valve  before  it  got  down  to  the  crack  in 
the  pipe;  and,  when  the  valve  was  shut  off, 
the  leak,  which  was  below  the  valve,  would 
not  have  any  effect  on  the  water  In  the  boil- 
er. So  long  as  the  valve  was  shut  and  closed 
the  water  could  not  get  to  the  leak.  The 
blow-off  valve  has  nothing  to  do  with  ngv- 
lattng  the  water  or  steam  or  anything  else 
In  the  boilers.  No  water  could  get  to  the 
crack  unless  the  valve  was  open.  It  would 
be  Impossible  unless  the  valve  was  out  of 
fix,  and  he  was  sure  it  was  In  good  fix;  and, 
if  the  valve  had  been  left  open  all  day,  the 
night  watchman  could  not  have  fired  up  at 
all,  as  It  would  have  let  out  all  the  water. 
If  that  boiler  had  been  heated  up,  and  fur- 
nished heat  and  steam  all  night  long  Mon- 
day night,  and  up  to  the  time  of  the  injury, 
then  that  valve  could  not  have  been  open; 
for.  If  the  valve  had  been  open  from  Monday 
evening,  or  any  time  Monday  night  up  to  6 
o'clock  that  morning,  no  steam  would  have 
been  generated  In  there  at  all,  and  the  boiler 
would  In  that  case  have  burned  out  before 
4  o'clock  in  the  morning.  I  am  a  practical 
mechanic,  (a)  The  fact  that  plaintiff  had 
been  generating  steam  with  the  boiler  In 
question  all  Monday  night,  without  the  boil- 
er blowing  up,  proves  conclusively  thot  the 
blow-off  valve,  which  wns  used  only  for  emp- 
tying the  boiler,  had  not  been  open  during. 
the  night  (b)  The  valve  was  not  out  of  fix, 
and  could  not  turn  it8elf,^^trat  required  aom* 
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human  agency  to  turn  It    (c)  The  valve  clos- 
ed prevented  any  water  from  reaching  the 
crack  In  the  pipe,  which  was  on  the  other 
side  of  the  valve  from  the  boiler,   (d)  Plain- 
tiff says  be  found  the  valve  closed  and  the 
bole  full  of  hot  water,     (e)  The  hot  water 
In  the  hole  below  the  valve  and  around  the 
leak  could  not  have  been  the  accumulations 
from  the  day  before;  for  It  was  outside,  ex- 
posed to  the  air,  during  a  very  cold  spell  of 
weather,    (f)  Some  human  agency  necessari- 
ly opened  the  valve  and  allowed  the  water 
to  reach  the  crack  In  the  pipe  below  the 
valve.    The  night  watchman  was  supposed 
to  be  the  only  human  agency  on  the  prem- 
ises, and  his  explanation  of  the  water  from 
the  boiler  filling  the  hole  through  the  burst 
pipe  will  not  reconcile  with  the  undisputed 
ptaysicnl    facts;     for    water    will    not   flow 
through  a  closed  valve,     (g)  Some  human 
agency  mnst  have  opened  the  valve  before 
the  water  could  have  reached  the  leak  and 
filled  the  hole.    Whether  this  human  agency 
-was   the  plalntlfC,   or  a  trespasser  on  the 
premises  of  the  mill,  it  would  be  chargeable 
to  plaintiff's  negligence,  and  defeat  a  recov- 
ery,   (h)  The  only  reasonable  hypothesis  up- 
on which  the  physical  facts  can  be  explained 
Is  that  the  plaintiff,  finding  too  much  water 
In  the  boiler,  had  turned  the  blow-off  valve 
to  let  the  water  from  the  boiler,  and,  when 
the  water  got  low  In  the  boiler,  had  gone 
back  to  shut  off  the  valve  and  found  the  hole 
full  of  hot  water.    If  this  Is  the  truth,  his 
own  negligence  was  the  proximate  cause  of 
his  Injury.    *    *    *    Said  verdict  Is  contrary 
to  the  evidence,  because  It   appears   from 
plaintifTs  testimony  that  at  the  time  he  went 
to  the  blow-off  valve,  where  he  slipped  Into 
the  hole  of  hot  water,  he  had  his  lantern 
with  him,  and  that  there  was  no  trouble  or 
defect  with  the  lantern.    It  was  a  good  lan- 
tern and  cast  a  light,  except  in  the  steam, 
and  he  could  see  the  steam  before  he  got  to 
it    If  plaintiff  could  see  the  steam,  this  was 
snfficient  to  pat  him  on  notice  of  danger; 
and,  by  the  exercise  of  ordinary  care  and 
dillgsnce,  be  could  have  avoided  the  acci- 
dent" 

We  have  thus  given  In  full  the  facts  set 
ont  in  the  ground  of  the  motion  illustrating 
the  controlling  Issues  In  the  case.  Based 
opon  these  facts,  and  the  law  applicable  there- 
to, the  plaintiff  in  error  insists  that  It  is 
entitled  to  have  the  verdict  set  aside  and  a 
new  trial  granted,  (1)  because  the  verdict  Is 
not  only  without  evidence  to  support  it,  but 
Is  positively  contrary  to  the  undisputed  phys- 
ical facts  In  the  case;  (2)  because  plaintiff 
was  unquestionably  and  Indisputably  guilty 
of  snch  contributory  negligence  as  would  de- 
feat his  recovery ;  (3)  because  there  Is  a  fatal 
variance  between  certain  material  parts  of 
his  declaration  and  the  proof.  We  will  con- 
sider these  grounds  In  the  Inverse  order  in 
which  they  are  here  stated. 

The  variance  between  the  allegation  and 
the  proof,  which  Is  claimed  to  be  fatal,  Is 


seen  by  reference  to  paragraph  18  of  the  pe- 
tition and  to  the  evidence  referring  to  the 
same  subject.  In  this  paragraph  It  is  al- 
leged that  on  the  morning  of  his  Injury  be 
"noticed  that  he  was  not  getting  much  steam 
In  one  of  the  boilers.  He  raked  the  fire  and 
threw  In  coal,  did  every  thing  he  knew  to 
generate  the  usual  amount  of  steam  in  said 
boiler,  but  to  no  effect  Thereupon  he  de- 
termined to  go  to  the  rear  of  the  boiler  and 
furnace,  loose  the  blow-off  valve,  and  let  the 
steam  out  of  said  boiler,  in  order  that  be 
might  find  out  the  trouble.  This  plaintiff 
did."  In  bis  testimony  he  says,  "I  did  not 
turn  the  valve.  I  got  my  hands  on  it  and 
found  It  was  shut,  and  then  I  knew  It  was . 
a  burst"  The  statement  made  in  the  para- 
graph, taken  alone,  might  be  construed  to 
mean  that  he  did  "loose  the  blow-off  valve," 
and,  BO  construed.  It  would  present  a  vari- 
ance, as  against  the  statement  In  bis  testi- 
mony that  be  did  not  turn  the  valve,  but  got 
his  hands  on  it  and  found  that  It  was  shut 
And,  If  his  right  to  recover  was  dependent 
materially  upon  the  act  thus  pleaded  and 
proved,  it  would  constitute  a  fatal  variance. 
We  cannot  say,  however,  that  his  right  to 
recover  depended  solely  on  the  fact  whether 
be  did  or  did  not  loose  or  turn  the  valve. 
We  also  think  that  it  would  be  giving  a  too 
narrow  construction  to  the  plaintiff's  allega- 
tion to  say  that  he  alleged  unequivocally 
that  he  opened  the  valve.  He  did  not  allege 
In  paragraph  13  positively  and  distinctly 
that  he  opened  the  valve.  On  the  contrary, 
this  paragraph,  construed  in  connection  with 
paragraph  17,  would  fairly  give  rise  to  the 
Inference  that  be  did  not  mean  so  to  state; 
tor  in  the  latter  paragraph  he  says  that  he 
"walked  to  the  rear  of  the  boiler  and  fur- 
nace for  the  purpose  of  blowing  the  steam 
out  of  said  boiler  and  furnace,"  and  "stepped 
into  said  hole  of  hot  water,  and  was  thereby 
injured."  These  two  paragraphs,  construed 
together,  leave  the  allegation  on  this  point 
in  doubt,  and  his  evidence  clears  up  this 
doubt  by  the  positive  statement  that  he  did 
not  turn  or  open  the  valve. 

It  is  said  that  the  plaintiff  was  guilty  of 
such  contributory  negligence  as  would  de- 
feat a  recovery,  even  conceding  that  the  de- 
fendant was  negligent  In  leaving  the  hole 
around  the  pipe  near  the  blow-off  valve  from 
Saturday  evening  until  Tuesday  morning, 
the  time  he  was  injured,  because,  by  ordi- 
nary care,  he  could  have  avoided  the  conse- 
quences to  himself  caused  by  this  negligence. 
In  support  of  this  proposition,  it  Is  insisted 
that  the  plaintiff's  own  negligence  was  the 
effective  and  leading  cause  of  the  Injury; 
the  specific  acts  of  negligence  relied  upon 
being  that  he  must  necessarily,  as  he  alleged 
In  paragraph  13  of  his  declaration,  have 
turned  the  valve  which  allowed  the  hot  water 
to  escape  from  the  boiler  and  thus  reach  the 
crack  In  the  pipe  below  the  valve,  and  thus 
leak  out  and  fill  up  the  hole,  and  that  as  the 
valve  could  not  be  turned  without  some 
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physical  agency,  it  must  necessarily  be  ac- 
cepted as  a  fact  that  either  the  plaintiff  him- 
self turned  the  valve,  or  negligently  allowed 
or  permitted  some  trespasser  to  turn  it,  thus 
permitting  said  bole  to  fill  up  with  hot  wa- 
ter, aud  that  In  either  event  his  Injury  was 
the  result  of  his  own  negligence.  We  are 
not  prepared  to  bold  as  a  matter  of  law,  un- 
der the  circumstances  of  this  case,  that.  If 
the  plaintiff  did  turn  the  valve.  It  was  an 
act  of  culpable  negligence.  He  had  noticed 
that  he  was  not  getting  much  steam  in  the 
boiler  from  which  this  pipe  led.  It  was  his 
duty  to  find  out  where  the  trouble  was.  "If 
there  was  any  trouble  with  the  boilers,  I  was 
told  to  see  what  it  was,  if  I  could,  and  report 
it"  And,  if  he  did  turn  the  valve  In  an 
honest  effort  to  find  out  where  the  trouble 
was,  we  cannot  bold  as  a  matter  of  law,  that 
such  act  amounted  to  contributory  negli- 
gence. It  must  be  borne  in  mind  that  the 
plaintiff  did  not  know  of  the  bole  which  had 
been  left  around  the  pipe;  nor  did  he  linow 
of  the  brealt  In  the  pipe  below  the  valve. 
The  turning  of  the  valve  aud  permitting  the 
hot  water  to  go  down  through  the  pipe  in- 
volved no  danger  whatever,  if  the  pipe  had 
not  been  broken  below  the  valve  and  if  the 
Jialgjbad  not  existed  around  the  pipe.    With- 


out knowledge  of  the  dangerous  conditions 
existing,  he  had  the  right  to  assume  that 
they  did  not  exist,  and  could  not  properly  be 
chargeable  with  negligence  In  acting  accord- 
ing to  such  assumption.  The  effective  and 
producing  cause  of  the  plaintiff's  injury 
was  not  the  turning  of  this  valve  and  per- 
mitting the  hot  water  to  flow  down,  but  the 
negligence  of  the  company  In  permitting  the 
crack  to  remain  in  the  pipe  and  the  hole  to 
be  left  open  around  the  pipe.  These  two 
things  concurring  made  the  act  of  turning 
the  valve,  otherwise  harmless,  dangerous; 
and  the  plaintiff,  if  be  did  turn  the  valve, 
was  ignorant  of  the  danger  resulting  there- 
from. 

It  is  not  the  law  that  an  act  of  an  employ^ 
In  the  zealous  discharge  of  bis  duties,  which 
would  be  entirely  harmless  but  for  the  pre- 
existing negligence  of  the  master,  is  such 
an  act  of  culpable  negligence  as  would  bar 
his  right  to  recover.  The  law  is  not  quick 
to  condemn  an  act  of  a  faithful  servant  re- 
sulting from  a  zealous,  rather  than  a  care- 
less, performance  of  his  duties;  and  if  the 
plaintiff  in  this  case  did,  as  a  matter  of  fact, 
turn  this  valve,  thus  permitting  the  water 
to  flow  down  and  out,  if  be  might  reasonably 
have  thought  that  the  turning  of  the  valve 
would  result  in  no  danger,  but  would  enable 
him  to  find  out  the  cause  of  "the  trouble  with 
the  boiler,"  the  Jury  might  very  well  have 
found  that  his  act  was  one  of  diligence,  and 
not  negligence.  If,  in  this  case,  the  servant's 
act  In  turning  the  valve  operated  upon  and 
rendered  actively  dangerous  the  physical 
conditions  previously  created  by  the  master's 
antecedent  breach  of  his  obligation,  aud  such 
act  was  one  of  n^ligence  on  the  part  of  the 


servant,  he  cannot  recover.  But  If  the  act 
of  the  servant  was  not  an  act  of  negligence, 
and  but  for  such  dangerous  conditions  would 
have  been  harmless,  the  master  is  liable. 
The  foregoing  propositions  on  the  subject  of 
contributory  negligence,  we  believe,  are  bas- 
ed upon  sound  reasoning,  and  are  supported 
by  authority. 

A  suit  by  an  employ^  will  not  t>e  barred  on 
the  ground  that  he  was  guilty  of  contributory 
negligence  In  respect  to  the  act  which  was 
the  real  cause  of  his  injury,  unless  It  la 
shown  that  he  knew,  or  ought  to  have  known, 
of  the  conditions  which  rendered  the  act  so 
done  an  imprudent  one.  1  Labatt  on  Master 
&  Servant,  {  819.  "Negligence  can  only  be 
affirmed  in  respect  to  situatious  and  condi- 
tions known  to  the  party  to  whom  It  is  Im- 
puted." Brown  V.  Louisville  R.  Co.,  Ill  Ala. 
275,  19  South.  1001.  "The  mere  fact  that,  if 
the  servant  had  not  done  a  certain  act,  Ue 
would  not  have  been  Injured,  Is,  of  course, 
not  a  bar  to  his  maintenance  of  an  action,  if 
that  act  Is  not  a  culpable  one,  considering 
the  circumstances."  1  Labatt  on  Master  and 
Servant,  §  323.  The  employer  is  not  allowed 
to  escape  responsibility  where  the  interven- 
ing act  of  the  employs,  although  it  may  have 
contributed  to  the  cause  of  the  Injury,  was 
done  without  knowledge  that  it  would  be 
dangerous,  and  would  not  have  been  danger- 
ous but  for  the  pre-existing  physical  condi- 
tions of  danger  due  to  the  employe's  negli- 
gence. Therefore,  if  we  concede  that  the 
plaintiff  in  this  case  did  In  fact  turn  open  ttie 
valve  so  as  to  permit  the  hot  water  to  escape 
and  fill  up  the  hole  around  the  pipe,  such  an 
act  could  not  prevent  his  recovery,  where  It 
is  clear  that  he  was  ignorant  of  the  existence 
either  of  a  crack  In  the  pipe  or  of  the  hole, 
which  physical  facts  and  conditions  were  due 
to  the  antecedent  negligence  of  the  defend- 
ant Discarding  ail  complex  and  subtle  dis- 
cussion of  the  question  of  causation,  inter- 
vening or  proximate,  of  the  injury,  it  Is  per- 
fectly plain  that  the  Injury  In  ttds  case  could 
not  have  taken  place  without  the  breach  of 
duty  by  the  master  in  digging  the  hole  around 
the  pipe,  and  in  allowing  It  to  remain,  with- 
out warning  to  the  servant  of  Its  existence, 
and  with  the  knowledge  that  the  servant 
would  be  exposed.  In  the  discharge  of  his  du- 
ty, to  the  danger  that  might  result  This 
was  the  causa  sine  qua  non  of  the  injury  in 
this  case.  We  luve  dwelt  at  some  length  on 
this  subject  because  of  the  position  of  the 
learned  counsel  for  the  plaintiff  in  error  that 
there  was  no  reasonable  solution  of  the  evi- 
dence, other  than  the  assumption  that  the 
plaintiff  did  In  fact  turn  open  the  valve  on 
the  pipe,  and  that  this  was  an  act  of  contribu- 
tory negligence  which  should  prevent  his  re- 
covery. 

It  is  next  insisted  that  If  the  plaintiff  did 
not  himself  turn  on  this  valve  and  permit  the 
water  to  escape  Into  the  hole,  be  must  have 
allowed  some  trespasser  to  come  on  the 
premises  and  do  ei^^,m§  that  this  would  have 
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been  an  act  of  negligence  on  bis  part  wblch 
would  defeat  recovery.  We  are  inclined  to 
think  tbat  this  suggestion  is  too  improbable 
for  serious  consideration.  Bat,  even  If  it 
were  true.  It  vrould  not  as  a  matter  of  law 
prevent  a  recovery.  Impossibilities  are  Im- 
possible, and  tbe  law  neltber  requires  nor  ex- 
pects tbelr  performance.  Tbe  presence  of  a 
trespasser  might  bave  been  entirely  consis- 
tent with  tbe  plalntilTB  discharge  of  duty. 
He  could  not  be  present  at  every  point  of  the 
premises  or  prevent  every  possible  trespass. 

It  is  also  Insisted  tbat  tbe  plaintiff  was 
furnished  by  the  defendant  with  a  lantern 
for  tbe  purpose  of  making  "night  tbe  same 
as  day  to  him  upon  tbe  defendant's  premis- 
es"; tbat  this  lantern  was  in  good  condi- 
tion, and  tbat  its  light  was  sufficient  to  put 
blm  on  notice  and  cause  him  to  investigate 
before  stepping  Into  tbe  bole  of  hot  water; 
tbat  it  did  permit  blm  to  see  tbe  steam  aris- 
ing from  around  the  pipe:  and  that  the  ris- 
ing steam  ought  to  bave  given  blm  warning 
of  tbe  danger.  We  tblnk  tbe  light  of  the  Ian- 
ton  is  somewhat  magnified  by  the  distin- 
guished connsel  when  he  claims  that  It  "made 
night  the  same  as  day."  It  was  poetic  li- 
cense tbat  authorized  Portia  to  say  to  Nerls- 
Es,  "How  far  tbat  little  candle  throws  his 
beamsr'  The  Jury,  probably  being  men  of 
practical  experience,  might  have  remembered 
tbe  light  of  a  lantern  was  extremely  lim- 
ited as  to  area,  and  Intensified  tbe  dark- 
ness outside  of  such  area,  and,  although  It 
did  cast  a  light  on  tbe  steam  around  tbe  pipe, 
It  did  not  cast  a  light  through  tbe  steam  so  as 
to  disclose  tbe  hole,  or  clearly  show  from 
whence  tbe  steam  came.  Light  cannot  pen- 
etrate vapor  80  as  to  discover  physical  ob- 
jects located  within  and  enveloped  by  It. 
Therefore  tbe  steam,  although  it  might  have 
given  notice  of  some  trouble  with  tbe  pipe, 
did  not  necessarily  give  notice  of  tbe  existing 
trouble,  to  wit,  the  bole  of  hot  water.  The 
steam  was  more  probably  coming  from  tbe 
enA  in  tbe  pipe  than  the  bole  In  the  ground. 

In  the  next  place,  it  is  insisted  with  a 
great  deal  of  earnestness  by  the  very  able 
counsel  for  the  plaintiff  in  error  tbat  the  ver- 
dict is  without  evidence  to  support  it,  be- 
cause it  it  positively  contrary  to  the  undis- 
puted physical  facts  of  the  case ;  that  these 
physical  facts  prove  that  It  was  impossible 
for  the  plaintiff  to  bave  been  Injured  in  tbe 
manner  In  which  he  says  be  was  injured. 
Tbe  plaintiff  testified  tbat  be  was  injured  by 
the  caving  in  of  tbe  dirt  around  tbe  hole  and 
bis  feet  falling  into  the  hot  water.  He  does 
not  say  how  the  water  got  Into  the  hole, 
though  be  does  say  tbat  the  valve  was  shut 
when  he  put  bis  hand  on  It  It  Is  true  tbat 
tbe  water  could  not  have  gotten  down  Into 
tbe  pipe  below  the  valve  If  tbe  valve  bad 
been  shnt  securely  and  was  Itself  In  a  per- 
fectly sound  condition.  We  are  not  called 
upon  to  suggest  any  theory  explaining  the 
presence  of  the  water  in  tbe  hol&  This  was 
■  question  for  tbe  jury.    Difficult  and  per- 


plexing questions  of  fact  are  committed  by 
the  wisdom  of  tbe  law  to  tbe  solution  of  tne 
Jury.  Tbe  great  Chief  Justice,  who  but  ttals 
very  week  left  us  to  solve  tbe  last  great  mys- 
tery, declared  tbat  "Juries  bave  no  higher 
function  than  to  solve  mysteries."  Central 
Railroad  v.  Rouse,  77  Ga.  407,  3  8.  E.  MB. 
And  this  wise  statement  has  been  approved 
by  Justice  Cobb  In  Southern  Uy.  Co.  v.  Webb, 
116  Oa.  104,  42  S.  B.  895,  69  L.  R.  A.  liA. 
With  the  very  limited  practical  knowledge 
we  possess  on  such  questions,  we  might,  how- 
over,  suggest  several  ways  In  wblch  this  hot 
water  might  bave  gotten  into  that  bole.  The 
valve  might  have  been  partially  open  all 
night.  Tbe  crack  In  tbe  pipe  was  very  small. 
The  water  might  have  been  constantly  flow- 
ing slowly  from  the  boiler,  its  Intense  beat 
lasting  some  time,  because,  although  ihe 
night  was  very  cold,  tbe  bole  of  water  was  in 
proximity  to  tbe  beat  from  tbe  boiler  and 
furnace,  or  tbe  valve  itself  might  have  had  a 
slight  crack  through  which  tbe  hot  water 
gradually  flowed.  It  may  bave  been  true 
that  the  plaintiff  did  turn  tbe  valve  him- 
self, but  this  hypothesis  Is  not  Invulner- 
able, in  view  of  tbe  fact  that  he  stated  that 
bis  feet  fell  at  once  into  the  water,  hard- 
ly ^vlng  sufflcimt  time,  between  the  turning 
of  the  valve  and  failing  Into  tbe  bole  for 
the  water  to  run  through  the  very  small 
crack  In  tbe  pipe  and  fill  up  the  hole.  But 
we  do  not  think  It  was  Incumbent  upon  tbe 
plaintiff  to  clearly  explain  bow  tbe  water  got 
Into  tbe  bole.  He  could  bave  recovered  un- 
der the  facts  short  of  that  proof.  The  great 
practical,  controlling  facts  were  tbat  the  wa- 
ter was  in  tbe  bole.  In  a  scalding  condition, 
and  both  the  crack  and  the  hole  had  been  left 
there  by  the  master  without  warning  to  the 
servant,  although  the  master  knew  that  in 
tbe  discbarge  of  bis  duties  the  servant  would 
be  about  the  place  of  danger  at  night  with 
only  the  light  of  the  lantern  to  save  hbn  from 
probable  Injury. 

It  seems  to  us  in  this  case  tbat  tbe  master 
did  not  measure  up  to  the  full  performance 
of  bis  duty  as  imposed  upon  blm  by  law.  It 
Is  an  elementary  principle  tbat  masters  owe 
to  their  servants  the  duty  of  providing  them 
a  reasonably  safe  place  in  which  to  work, 
and  of  maintaining  It  In  a  reasonably  safe 
condition  during  tbe  employment  This  Is  a 
positive  duty  which  the  master  owes,  and  the 
servant  has  a  right  to  assume  that  it  will  be 
fully  performed.  20  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  65,  60.  If  there  are  any  boles  or  ex- 
cavations on  the  premises,  about  or  over 
which  the  servant  must  pass  In  the  course  of 
bis  work,  tbe  master  must  take  reasonable 
precaution  to  protect  the  servant  from  Injury 
by  erecting  proper  barriers,  or  otherwise; 
and,  if  be  neglects  to  do  so,  he  Is  liable  In 
case  the  servant  Is  Injured  by  reason  thereof. 
Indiana  Pipe  Co.  v.  Neusbaun,  21  Ind.  App. 
861,  62  N.  B.  471;  Frye  v.  Bath  Gas  Co.,  94 
Me.  17,  46  Atl.  804.  If  there  are  dangers  In- 
cident to  an  employment  unknown  to   th* 


120 


68  SOUTHEASTERN  REPORTBB. 


(Ua. 


servant,  of  which  the  master  knows  or  ought 
to  know,  he  must  give  the  servant  warning 
In  respect  thereto.  Civ.  Code  1895,  S  2611. 
When  the  servant  Injured  did  not  know  and 
had  not  equal  means  of  knowing  of  the  dan- 
ger, and  by  the  exercise  of  ordinary  care 
could  not  have  known  thereof,  he  can  recov- 
er. Civ.  Code  1805,  f  2612.  By  the  undisput- 
ed facts  In  this  case  it  is  clearly  shown  that 
the  master  knew  of  the  existence  of  the  dan- 
ger, permitting  It  to  remain  for  three  days, 
did  not  Inform  the  servant  of  its  presence, 
and  knew  that  the  servant,  in  the  discharge 
of  his  duties,  would  be  exposed  to  the  danger, 
and  that  the  servant  did  not  know  of  the 
danger,  and,  by  the  exercise  of  ordinary  care, 
could  not  have  found  it  out,  as  he  was  the 
night  watchman,  and  was  not  on  the  premises 
during  the  day. 

There  mny  be  mysteries  in  this  case. 
There  may  be  some  doubt  as  to  how  the  hot 
water  got  from  the  boiler,  past  the  valve,  and 
into  the  hole;  but  there  is  one  fact  tliat  is 
clear,  and  that  is  that  the  employ^,  when 
hurt,  was  in  the  line  of  his  duty,  and  was 
trying  to  find  out  "the  trouble,"  in  order  that 
be  might  save  his  master's  property  from 
threatened  injury.  Possibly  the  Jury  in  solv- 
ing the  perplexing  mystery  of  the  presence  of 
the  hot  water  In  the  bole  gave  the  benefit  of 
any  doubt  which  may  have  been  on  their 
minds  to  the  vigilant  employe.  The  law  on 
the  subject  of  negligence  and  contributory 
negligence  was  fully  given  in  charge  by  the 
learned  trial  Judge.  The  verdict  of  the  Jury 
was  consistent  with  reasonable  inferences  de- 
dudble  from  the  evidence,  was  not  Inconsist- 
ent with  the  physical  facts,  and  was  approv- 
ed by  the  court.  This  court  will  not  disturb 
the  Judgment  refusing  to  grant  a  new  trial. 

Judgment  afSrmed. 


J.  F.  B.\ILEY  CO.  V.  WEST  LIMBER  CO. 

(No.  19.) 
(Conrt  of  Appeals  of  Georgia.    March  2,  1907.) 

1.  APPEAI/— RKVIKW— QXJESTIONB    OF    PACT. 

The  evidence  in  the  justice's  court,  set  out 
in  the  petition  for  certiorari  (which  was  adopted 
by  the-  magistrate),  authorized  the  verdict  In 
that  court,  and  that  verdict,  having  bedi  ap- 
proved b^  the  judge  of  the  superior  court,  will 
not  be  disturbed. 

(Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §1  4322-4326.] 

2,  Sai-es— Contract— Execution— Evidence. 

The  correspondence  of  the  parties,  especial- 
ly when  taken  with  the  fact  that  plaintiff  treat- 
ed the  letters  as  a  contract  and  attempted  to 
carry  out  the  agreement  by  filling  defendant's 
order,  is  sufficient  to  establish  a  contract  be- 
tween the  parties. 
8.  Pbtncipal  and  Aoent— Pboof  or  Aoenot. 

The  agency  of  a  person  who  is  recognized 
by  both  parties  as  agent  in  regard  to  a  par- 
tunilar  transaction  is  sufficiently  proved  where 
the  relation  is  wholly  uncontradicted  by  the 
adverse  party.  A  suit  brought  to  enforce  rights 
based  upon  unauthorized  acts  of  an  agent,  or 
other  person  acting  in  behalf  of  a  principal, 
may  imply  ratification  of  the  acts  of  such  per- 


son, and  dispense  with   the  necessity  of  any 
further  proof  of  ratification. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  §{  420-129,  655.] 

4.  Contbact—PboposaI/— Acceptance. 

"If  a  proposal  includes  any  qualifying  con- 
ditions, the  acceptance  of  it  is  an  assent  to 
those  conditions,  and  gives  the  proposer  the 
right  to  understand  that  the  acceptance  was 
In  ail  things  according  to  the  terms  of  the  of- 
fer." 7  Am.  &  Eng.  Enc.  Law,  131.  A  party 
to  a  contract,  in  the  absence  of  fraud,  cannot 
avoid  it  by  reason  of  misunderstanding  it,  un- 
less It  appear  that  his  misunderstanding  was  not 
the  result  of  bis  own  fault  or  negligence. 

5.  Sales-Action— Demand. 

Plaintiff's  suit  relieved  defendant  from  the 
necessity  of  a  demand  for  the  luml>er  according 
to  the  terms  of  the  contract. 
(Syllabus  by  the  Court.) 

Error  from  Superior  (Jourt,  Fulton  County; 
Pendleton,  Judge. 

Action  by  the  J.  F.  Bailey  Company 
against  the  West  Lumber  Company.  Judg- 
ment for  defendant  on  counterclaim.  From 
an  order  overruling  a  certiorari,  plalntlfl 
brings  error.    Affirmed. 

Btberidge,  Boykln  ft  Etberidge,  for  pialn- 
tia  in  error.  Waiter  McElreatb,  for  defend* 
ant  in  error. 

RUSSELL,  J.  The  error  alleged  in  this 
case  is  the  overruling  of  a  certiorari.  J.  F. 
Bailey  Company  filed  suit  against  West  Lum- 
ber Ciompany,  In  a  Justice's  court,  on  an  ac- 
count for  $22.25,  "for  demurrage  and  loss  on 
selling  price  of  lumber  shipped  July  7, 1904." 
The  defendant  in  error,  West  Lumber  Com- 
pany, filed  a  plea  in  recoupment  for  the  sam 
of  $82.50,  for  failure  to  deliver  goods  alleged 
to  have  been  purchased  of  plaintiff  in  error, 
and  asked  Judgment  for  the  difference  be- 
tween the  contract  price  and  the  market 
value  at  the  place  of  delivery.  In  this  plea 
the  defendant  contended  that  plaintiff  had 
contracted  to  deliver  a  certain  carload  of 
lumber,  to  wit.  No.  1  common  boards,  at 
$9.50  per  1,000.  It  was  further  alleged  that 
the  market  price  of  No.  1  common  boards  in 
Atlanta,  at  the  date  of  the  shipment,  was 
$15  per  1,000,  and  that  the  car  load  which 
plaintiff  agreed  to  sell  would  have  been  not 
less  than  15,000  feet  The  defendant  In  the 
plea  asked,  therefore,  for  the  difference  of 
$5.50  per  1,000  feet  between  the  price  at 
which  it  claimed  to  have  bought  and  the 
market  price  at  the  place  of  delivery,  to  wit, 
the  city  of  Atlanta,  on  15,000  feet  of  lum- 
ber. Before  the  case  went  to  trial  plaintiff 
in  error  attempted  to  dismiss  Ita  action,  but 
upon  defendant's  objection  the  magistrate 
put  the  case  to  trial,  and  the  defendant  (now 
defendant  in  error)  proceeded  to  Introduce 
evidence  to  prove  plaintlfrs  liability,  and 
recovered  a  verdict  for  $82.50,  the  amount 
of  damages  It  claimed.  The  plaintiff  in  error 
excepted  to  this  verdict  and  the  Judgment 
thereon,  and  carried  them  to  the  superior 
court  by  certiorari.  Upon  consideration  tihe 
Judge  of  the  superior  conrtoyetrnled  the  cer> 
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tlorarl  and  refused  a  new  trial;  and  thla 
Judgment  is.  by  the  bill  of  exceptions,  as- 
Bigied  to  be  tbe  error  which  this  court  la 
asked  to  review. 

In  the  petition  for  certiorari  a  new  trial 
Is  asked:     (1)  Because,  as  alleged,  tbe  eyl- 
dence  showed  that  there  was  never  a  clear 
nnderstanding  between  the  parties  in  such  a 
way  aa  to   constitute  a  valid  contract     (2) 
Tie  parties  did  not  agree  to  the  same  thing 
and  In  tbe  same  sense  unconditionally,  un- 
eqaiTocally,    and  without  variance  of   any 
tort     (3)  Because    tbe   letters   upon   which 
West  Lumber  Company  relied  as  tbe  bflsis 
of  tbelr  contract  are  signed  by  John  J.  Earle, 
and  tbe  evidence  does  not  show  that  Jobn  J. 
Earle  was  an  autborized  agent  of  the  Bailey 
Company.     (4)  Because  there  was  no  proof 
to  show  that  tbe  act  of  E^rle  was  ever  rati- 
fied by  defendant,  Bailey  Company,  or  that 
they  ever  bad  any  notice  of  his  act  and  the 
drcnmstances  under  which  Eiarle  acted  for 
them.     (5)  There  was  no  proof  of  any  de- 
mand ever  being  made  upon  J.  F.  Bailey 
Company    for   delivery  of   No.    1   common 
boards.    Tbe  -statement  of  these  assignments 
of  error  shows  that  the  case  depends  largely 
npon  tbe  construction  of  tbe  evidence  by  tbe 
Jnry  in  tbe  first  place,  and  tbe  review  of 
that  construction  by  tbe  court  in  tbe  second 
instance.     We  shall   consider  the  first  two 
groands  together;  and,  while  there  appears 
to  have  been,  so  far  as  the  direct  evidence 
is  concerned,  a  claim  of  misunderstanding 
between  tbe  parties,  tbe  jury  could  well  in- 
fer from  tbe  uncontradicted  circumstances 
of  tbe  case  that  a  contract  was  entered  into 
on  tbe  part  of  tbe  plalntlfC  to  furnish  car  of 
Xo.  1  boards  at  tbe  price  mentioned  in  plain- 
tiff's  proposal.      Tbe   correspondence   intro- 
duced before  the  Jnry  would  have  made  a 
contract  before  tbe  alleged  misunderstanding 
came  Into  existence.    There  was  an  invita- 
tion for  a  proposal,  and  an  acceptance;  and 
this  was  followed  by  shipment  of  the  arti- 
cles referred  to  in  the  very  initiation  of  the 
correspondence.     The   first   letter,   May   28, 
1904,    addressed  to  West  Lumber  Company 
and  signed  by  Earle,  states:    "We  have  three 
cars  13/16x6  and  up  No.  1,  Common  Boards 
D28,  en  route  to  your  city.    If  you  can  use 
same,  we  would  be  pleased  to  have  your 
best    offer   by   return   mall."     Second.  Tbe 
letter  dated  May  31,  1904,  addressed  to  J. 
P.    Bailey   Company,   and   signed   by  West 
Lumber   Company,    says:     "Yonrs   of   28tb 
tnst.  to  hand  and  noted.    We  will  take  one 
car  of  this  lumber  at  $9.50  per  thousand, 
f.  o.  b.  Atlanta,  cash  in  ten  days,  less  two 
per  cent,  provided  tbe  lumber  is  sound  and 
square  edge;  otherwise  at  half  price."    Third. 
Tbe  letter  of  June  3, 1904,  addressed  to  West 
Luml)er  Company  and  signed  J.  F.  Bailey 
Company,   per    Barle,    and   stating:     "We 
bave  your  favor  of  81st  Inst,  and  do  not 
quite  understand  your  order.    However,  we 
tte  entering  same.    We  note  yon  say  price 


19.50,  leas  2  per  cent,  provided  the  lumber 
is  sound  and  square  edge;  otherwise  at  balf 
price,"  etc.  The  plaintiff  treated  these  let- 
ters as  constituting  a  contract  between  tbe 
parties.  It  shipped  certain  lumber  in  what 
it  asserted  was  a  compliance  with  tbe  con- 
tract Tbe  Jury  was  autborized  to  find  there 
was  no  misunderstanding  except  such  as  was 
created  by  tbe  plaintiff.  There  was  no  dis- 
pute as  to  tbe  market  value  of  boards  at 
Atlanta.  Tbe  only  question  was  whether 
the  Bailey  Company  was  to  furnish  that 
kind  of  lumber  or  a  different  kind;  and  from 
the  correspondence  it  would  seem  that  the 
Jury  was  at  least  authorized  to  sustain  tbe 
contention  of  tbe  defendant  Tbe  plaintiff 
in  error  insists  that  tbe  contract  must  re- 
late back  to  tbe  letter  written  by  Earle,  and 
that  it  is  not  shown  in  the  evidence  that 
Jobn  J.  Earle  was  an  autborized  agent  of 
J.  F.  Bailey  Company  upon  whose  letters 
West  Lumber  Company  rely  to  establish 
their  contract  and  further  contends,  if  tbe 
letters  signed  by  J  J.  Earle  are  presumed 
to  bave  been  written  by  him  as  an  authoriz- 
ed agent  of  Bailey  Company,  that  there  is 
nothing  showing  that  tbe  letters  are  genuine. 
In  Freeman  v.  Brewster,  93  Ga.  649  (6),  21 
S.  a  165,  tbe  court  held  that  "a  letter  la 
not  admissible  in  evidence  without  proof  of 
its  being  genuine,  and  this  proof  cannot  be 
supplied  solely  by  what  appears  on  tbe 
face  of  tbe  letter  itself,  to  wit,  tbe  con- 
tents, the  letterhead,"  etc.  We  think  the 
evidence,  without  regard  to  the  contents  or 
the  printed  letterhead,  proved  the  genuine- 
ness of  tbe  letters  so  as  to  make  them  ad- 
missible; and  certainly  tbe  action  of  tbe 
Bailey  Company  in  attempting  to  perform 
tbe  contract,  which  In  any  view  of  the  case 
bad  its  inception  in  tbe  letters  and  was 
made  by  them,  disposes  of  all  question  as 
to  tbe  authority  of  Earle  to  write  and  sign 
the  letters  constituting  tbe  contract.  If  it 
bad  not  authorized  him  before,  it  adopted 
his  action  and  ratified  it  certainly  by  suing 
on  the  contract  Thereby  it  admitted  the 
genuineness  of  the  letters  (whatever  might 
be  the  variance  between  tbe  parties  as  to 
the  construction  to  be  placed  upon  them), 
and  it  could  not  be  heard  to  say  that  there 
was  no  contract  between  tbe  parties,  or  that 
Earle  acted  without  authority.  "The  agency 
of  a  person,  who  is  recognized  as  such  In 
regard  to  a  particular  transaction.  Is  suffi- 
ciently proved  where  tbe  relation  is  wholly 
uncontradicted  and  unanswered  by  tbe  ad- 
verse party."  Liverpool  Insurance  Ca  v. 
Ellington,  94  Ga.  785,  21  S.  B.  1006.  "Im- 
plied ratification  arises  when  the  alleged 
principal  claims  and  seeks  to  enforce  by 
suit  rights  based  npon  the  unauthorized  act 
of  an  agent  or  other  person  acting  in  behalf 
of  tbe  principal."  1  Am.  &  Eng.  Bnc.  Law, 
1209.  After  the  plaintiff  filed  its  suit  and 
after  tbe  defendant  bad  filed  its  plea  of  re- 
coupment, tbe  plaintiff  attempted  to  with- 
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draw  its  action  and  to  dismiss  the  suit, 
l^ere  was  no  error  In  the  court's  refusal  to 
allow  this  to  be  done.  Nothing  Is  better  set- 
tled than  that,  where  a  defendant  (after  he 
has  been  haled  into  court)  himself  asks  for 
afiirmatlve  relief,  he  is  entitled  to  proceed 
with  his  counter  action. 

The  other  grounds  of  error  assigned  are 
fully  covered  by  the  headnotes  thereon,  and 
do  not  require  further  elaboration.  There 
was  no  error  in  oyerruling  the  cortlorarL 

Judgment  affirmed. 


READ  PHOSPHATE  00.  et  al.  t.  S.  WBICH- 

SELBAUM  CO.     (No.  120.) 
(Court  of  Appeals  of  Georgia.    March  11,  1907.) 

1.  SuEBIFrS  —  DiSTBIBUTlON    OF    MONET— AM- 
SWEB  TO   RCLE. 

An  officer  called  to  respond  by  a  rule  nisi 
is,  if  the  rule  be  made  alisolute,  liable  either 
to  have  an  execution  issued  against  bim  or  to 
be  attached  for  contempt.  Consequently  it  is 
erroi  to  strike  from  the  answer  of  such  officer 
any  meritorious  matter  of  defense  which  will 
tend  to  prevent  the  issuance  of  the  rule  attsolute. 

2.  Same— OoNCLDSiVENESS. 

Until  traversed,  the  answer  of  a  sheritt  is 
to  be  accepted  as  true,  and  is  conclusive  as  to 
ail  matters  therein  contained,  and  evidence  will 
not  lie  beard  to  dispute  it.  When  such  answer 
is  traversed,  any  issues  of  fact  arising  upon  the 
traverse  to  the  answer  must  l>e  submitted  to  a 
jury,  except  where  there  is  an  express  agreement 
to  submit  such  issues  to  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sheriffs  and  Constables,  8  250.] 

3.  Chattel    Mobtgaoes— Vaxiditt  —  Uhceb- 

TAINTT. 

A  mortgage  which  describes  the  mortgaged 
property  as  "all  crops  of  cotton,  com,  or  other 
agricultural  products  grown  or  cultivated  by 
said  R.  B.  B.  in  Laurens  county,  during  or 
for  the  year  1905,"  is  not  void  for  uncertainty. 
(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼01.  9,  Chattel  Mortgages,  ff  93-95.] 

4.  Evidence — Paboi.    Evidence — Mobtoaoxd 
Chattels. 

A  mortgage  in  which  the  property  mort- 
gaged is  described  as  "ail  my  crops  corn,  cotton,  > 
etc.,  now  up  and  growing,  on  about  240  acres 
of  land,  ail  the  above  property  is  in  Jackson 
district,  county  and  state  aforesaid,"  may  be  ex- 
plained by  parol  evidence  so  as  to  point  out  and 
identify  such  property,  and  is  good  as  l>etween 
the  parties  to  the  mortgage. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  Burch, 
Judge. 

Rule  by  the  S.  Weichselbanm  Company 
against  Peacock,  sheriff,  for  distribution  of 
fluids.  The  Read  Phosphate  Company  and 
others,  claiming  an  interest  in  the  funds, 
were  made  defendants  to  the  rule.  Judg- 
ment for  movant,  and  the  other  defendants 
bring  error.    Reversed. 

James  A.  Thomas,  for  plaintiffs  In  error. 
W.  C.  Davis,  P.  L.  Wade,  and  Harv^  Hill, 
for  defendant  in  error. 

RUSSELL,  J.    8.  Weichselbanm  Company 

iT.MiKlit  a   rule  against  Peacock,  sheriff,   to 
distribute  money  In  bis  hands  arising  from 


the  sale  of  property  of  R.  B.  Blackshcar. 
In  the  rule  the  movant  set  out  two  mort- 
gage fi.  fas.  and  a  distress  warrant,  and 
claimed  that  they  were  the  highest  and  best 
liens  uix>n  the  fund  In  the  hands  of  the 
sheriff.  The  sheriff  in  his  answer,  admitted 
that  the  two  mortgage 'fl.  fas.  and  a  distress 
warrant  for  $250  in  favor  of  Mary  A.  Smith 
against  R.  B.  Blackshear,  and  properly  trans- 
ferred by  Mary  A.  Smith  to  S.  Weichselbaum 
Company  were  in  his  hands,  and  that  the  net 
sum  of  $745.93  was  in  hand  for  distribution, 
but  he  denied  that  movant's  mortgages,  as  al- 
leged, were  of  the  highest  dignity.  The  sher- 
iff further  answered  that  he  had  in  his  hands 
"a   mortgage   fl.   fa.,   foreclosed   October   9, 

1906,  from  a  mortgage  deed  dated day 

of  May,  1906,  and  recorded  May  11,  1906, 
on  crops  of  R.  B.  Blackshear,  in  favor  of  the 
Read  Phosphate  Co.  vs.  R.  B.  Blackshear, 
for  the  sum  of  $351.50  principal,  interest 
$3.75,  attorney's  fees  $35,  and  costs  of  court," 
which  was  placed  in  his  hands  October  10, 
1905,  with  written  notice  to  hold  up  said 
fund,  and  that  said  Read  Phosphate  Com- 
pany claim  their  mortgage  fl.  fa&  to  be  of 
the  highest  dignity  and  entitled  to  said  fund. 
He  also  set  out  other  liens  placed  in  bis 
hands,  which  claim  the  fund.  Upon  motion 
of  movant's  attorney,  the  court  directed  that 
the  denial  by  the  sheriff  In  his  answer  of 
the  allegation  in  the  rule  that  the  S.  Weich- 
selbaum mortgages  were  of  "highest  dignity" 
should  be  stricken  from  the  answer,  which 
was  done,  over  objection  of  counsel  for  re- 
spondent In  response  to  a  motion  by  movant, 
the  court  also  struck  from  the  sberiflTs  an- 
swer the  date  of  the  record  of  the  mortgage 
of  Read  Phosphate  Company,  the  words 
"and  recorded  May  11,  1906,"  also  the  words 
"that  Read  Phosphate  Co.  claim  their  mort- 
gage to  be  of  the  highest  dignity  and  enti- 
tled to  said  fund."  All  parties  having  fl.  fas. 
in  the  hands  of  the  sheriff  were  made  par- 
ties defendant  to  the  rule.  It  was  admitted 
that  the  property  sold  was  the  property  of 
R.  B.  Blackshear,  raised  by  bIm  on  his  farm 
In  Jackson  district,  Laurens  county,  Ga.,  In 
the  year  1906;  that  the  consideration  of 
the  mortgages  of  Weichselbaum  Company 
was  supplies  to  make  said  crop,  and  the  con- 
sideration of  Read  Phosphate  Company's 
mortgage  was  commercial  fertilizers  to  make 
the  same  crop.  The  Issue  was  narrowed 
down  to  the  question  as  to  which  constitut- 
ed the  superior  Hen  uiion  the  fund  in  the 
hands  of  the  sheriff,  the  mortgages  of  Welcb' 
seibaum  or  the  mortgage  of  the  Read  Phos- 
phate Company,  and  this  Issue  was  deter- 
mined In  favor  of  the  mortgages  held  by 
Welcbsell>aum.  There  are  four  material  as- 
signments of  error  in  the  bill  of  exceptions 
which  either  include  or  control  all  the  les- 
ser complainants:  (1)  That  the  court  erred 
in  striking  the  allegations  of  the  sheriff's  an- 
swer as  to  the  matters  which  have  been  re- 
ferred to  above;  (2)  that^ the  trial  Judge 
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erred  in  holding  that  the  mortgage  of  the 
Read  Phosphate  Company  was  no  mortgage, 
for  want  of  sufficient  description;  (3)  that 
the  judge  erred  In  holding  the  two  mortgages 
of  Weichselbaum  Company  were  good  and 
sufficient  as  to  description ;  (4)  that  the  trial 
judge  erred  In  admitting  evidence  without 
any  traverse  to  the  answer  being  filed. 

We  think  there  can  be  no  question  that 
the  court  erred  in  striicing  the  sberitTs  an- 
swer as  to  the  portions  complained  of.  The 
court  is  always  warranted  in  strilcing  (upon 
proper  objection  thereto)  bare  conclusions 
of  ttie  pleader,  but  the  portions  of  the  sber- 
irs  answer  which  were  strlclien  In  this  case 
were  not  conclusions  of  the  sheriff,  but  state- 
ments of  facts  which  had  influenced  him  in 
not  paying  over  the  money  upon  demand, 
lie  was  the  subject  of  a  harsh  remedy.  The 
rale  called  upon  him  to  show  cause  why  he 
liad  not  applied  the  fund  in  his  bands  to  the 
satisfaction  of  certain  fl.  fas.  which  had 
brought  the  fund  into  his  hands.  He  was  sub- 
ject to  penalties  drastic  and  serere,  unless  be 
offered  a  good  reason  for  his  nonpayment 
On  the  other  hand,  the  answer  of  the  sberiS, 
not  traversed,  is  to  be  taken  as  true,  and  the 
right  of  every  party  at  interest  was  to  be 
affected  by  it  as  the  truth,  until  it  was  trav- 
en<ed.  Hutchlns  v.  Huliman.  34  Ga.  347. 
-tnd,  as  said  by  Judge  Bleckley  in  Davis  v. 
Held,  57  Ga.  190,  if  it  be  not  true,  let  it  be 
traversed,  and  let  the  sheriff  have  an  oppor- 
tunity of  supporting  it  by  proof,  if  he  can. 
Certainly  he  had  the  right  to  deny,  in  his 
answer,  the  si>eciflc  allegation  made  by 
'n'eiehselbaum  &  Company  that  their  mort- 
gages were  of  the  "highest  dignity."  If  he 
did  not  deny  this,  what  defense  could  be 
offer,  or  what  reason  give  why  he  bad  not 
paid  over  the  money?  And  it  seems  to  us 
equally  clear  that  as  a  servant  of  the  court, 
called  to  answer  for  an  allied  dereliction 
of  duty,  he  would  have  the  perfect  right  to 
ray  he  had  not  paid  the  fund,  because  of 
another  mortgage  fl.  fa.,  and  to  describe  it, 
and  at  least,  as  evidence  of  his  good  faith, 
to  say  that  the  holders  of  this  other  mort- 
gage fi.  fa.  "claimed  their  mortgage  to  be  of 
the  highest  dignity  and  entitled  to  said 
fund."  It  has  been  expressly  held  that.  If 
there  are  defects  in  the  answer,  they  are  to 
be  pointed  out  by  special  demurrer,  so  as  to 
permit  of  amendment.  Davis  v.  Reid,  57 
Ga.  190.  Every  party  to  a  rule,  moreover, 
Is  atTected  by  the  sberiffs  answer,  because  of 
tiie  fact  that  It  Is  to  be  taken  as  true  until 
traversed;  and  to  needlessly  or  Improperly 
strike  the  answer  Is  not  only  to  deprive  the 
sheriff  of  his  rights,  but  also,  perhaps,  to  de- 
prive some  party  to  the  cause  of  a  substan- 
tial benefit  accruing  to  him  by  operation  of 
law. 

We  think  it  clear  that  the  second  assign- 
ment of  error  is  well  taken.  The  descrip- 
tion in  the  mortgage  of  the  Read  Phosphate 
Company  was  sufficient  to  point  out  the  prop- 
erty against  which  the  Hen  was  created. 


In  the  third  assignment  of  error  it  is  In- 
sisted that  the  judge  erred  in  holding  that 
the  two  mortgages  of  Weicbselbaum  Com- 
pany were  good  and  sufficient  as  to  descrip- 
tion. The  description  of  the  property  in  both 
mortgages  was  the  same,  to  wit:  "All  my 
crops  corn,  cotton,  etc.,  now  up  and  growing, 
on  about  240  acres  of  land,  all  the  above 
property  is  in  Jackson  district,  county  and 
state  aforesaid."  We  think  the  objection  of 
the  plaintiff  in  error  was  well  taken.  The 
description  was  entirely  Inadequate  as  to  the 
property,  though  the  uncertainty  of  descrip- 
tion could  be  relieved  in  any  contest  between 
mortgagee  and  mortgagor  by  parol  evidence; 
but,  as  will  appear  from  the  ruling  on  the 
fourth  assignment  of  error,  evidence  was  not 
admissible  unless  a  traverse  had  been  filed 
to  the  answer. 

Complaint  is  made  that  the  trial  judge 
admitted  the  evidence  submitted  tty  defend- 
ant in  error  without  any  traverse  or  pleading 
of  any  character.  It  appears  from  the  bill 
of  exertions  that  movant  offered  the  record 
book  of  mortgages  for  the  purpose  of  show- 
ing that  Read  Phosphate  Company's  mort- 
gage was  recorded,  but  only  one  witness* 
name,  to  wit,  W.  J.  Joyner,  appeared  on  said 
record.  Attorney  for  respondents  (though 
agreeing  that  the  record  book  might  be  used 
instead  of  a  certified  copy,  if  the  evidence 
were  otherwise  admitted)  objected  to  the  In- 
troduction of  the  evidence  upon  the  ground 
that  no  traverse  of  the  sheriff's  answer,  nor 
any  written  pleading  of  any  character,  had 
been  filed  or  offered  to  be  filed  by  movant  at- 
tacking said  mortgage  for  matters  dehors 
the  record  as  made  up  by  the  rule  and  answer. 
The  court  overruled  the  objection  and  admit- 
ted the  evidence.  Movant  then  offered  Mark 
Smith  as  a  witness  to  show  that  the  name  of 
L.  B.  Ogbum,  commercial  notary  public,  was 
not  signed  to  the  paper  when  it  was  record- 
ed. Respondents  objected  to  this  evidence 
upon  the  same  grounds,  that  no  traverse  to 
the  sheriff's  answer  or  any  written  pleading 
or  paper  of  any  kind  bad  been  filed  attack- 
ing said  mortgage  dehors  the  record.  The 
court  overruled  the  objection  and  allowed  the 
witness  to  testify.  Movants,  over  the  same 
objection  Interposed  by  respondent,  also  of- 
fered R.  B.  Blacksbear,  who  testified  that  his 
recollection  was  that  he  did  not  acknowledge 
his  signature  to  this  paper  before  Ogbum, 
but  did  to  a  mortgage  he  gave  Read  Phos- 
phate Company,  but  not  this  paper.  Movants 
having  closed,  respondents  introduced  L.  B. 
Ogbum,  who  testified  that  he  signed  the 
mortgage  as  commercial  notary  public,  that 
Blackshear  acknowledged  his  signature  be- 
fore him,  and  this  was  done  before  the  same 
was  recorded. 

We  are  bound  by  a  long  line  of  decisions 
to  hold  that  the  introduction  of  testimony,  in 
the  absence  of  a  traverse  to  the  answer  of 
the  sheriff  to  a  rule,  is  erroneous.  There  is 
no  issue  for  a  jury,  or  for  a  court  sitting  aa 
a  jury,  to  which  the  evidence  can  be  address- 
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ed.  Tbe  sheriff's  answer,  verified  by  his 
oath,  Is  to  be  taken  as  true,  unless  traversed 
as  provided  by  the  Code  and  a  verdict  found 
by  the  jury  against  the  truth  thereof.  Pound 
T.  Carr,  40  Oa.  84.  In  the  Pound  Case  the 
Judge  refused  to  submit  the  matter  to  a 
Jury  and  examined  witnesses.  In  this  case 
It  does  not  affirmatively  appear  that  the 
parties  consented  that  the  judge  should  hear 
the  Issues  of  fact  (should  the  answer  be  trav- 
ersed) instead  of  a  jury.  We  do  not  know 
whether  it  was  the  agreement  for  the  judge 
to  take  the  place  of  the  Jury  or  not  If  there 
was  DO  such  consent,  the  Judge  could  not 
have  heard  evidence  touching  the  answer  at 
all,  but,  even  if  tbe  consent  extended  to  the 
Judge's  determining  the  issues  of  fact  Instead 
of  a  Jury,  still  no  evidence  was  admtssibie 
until  the  answer  was  traversed.  Except  for 
the  difference  tliat  In  the  Pound  Case  tbe 
Judge  refused  a  jury,  and  in  this  case  acted 
without  one,  there  is  no  difference  between 
the  present  case  and  that  case.  See,  also, 
Civ.  Code  1805,  {  4775 ;  Haynes  v.  Perry,  76 
Ga.  33;  Casou  v.  Mulling,  50  Ga.  699;  Light- 
foot  V.  Freeman,  54  Ga.  216 ;  Heard  v.  Calla- 
way, 61  Ga.  317;  Davis  v.  Strickland,  62 
Ga.  174;  Wilkin  r.  American  Freehold  Co., 
106  Ga.  182,  32  S.  B.  135;  Llndsey  v.  Cock, 
40  Ga.  7.  In  tbe  case  of  Lightfoot  r.  Free- 
man, supra,  tbe  sheriff,  as  in  this  case,  was 
unable  to  determine  what  he  should  do  in 
the  premises,  and  therefore  returned  the  pa- 
pers by  his  answer,  to  be  adjudicated  by  the 
court.  In  that  case  "he  was  desirous  of  per- 
forming bis  whole  duty  In  the  matter  and  act- 
ed In  the  utmost  good  faith  and  would  have 
sold  the  land,  but  for  the  reason  that  he  was 
wholly  unable  to  determine  what  was  his 
duty,"  and  In  this  case  the  sheriff  appears 
to  have  acted  In  the  utmost  good  faith,  and 
only  asked  the  direction  of  the  court  as  to 
which  of  tbe  contending  mortgage  fl.  faa.  he 
should  pay  the  money.  He  was  acting  at  Ills 
peril  in  paying  It  to  either  without  this  direc- 
tion, and,  having  answered.  It  was  error  to 
strike  out  good  grounds  of  defense  from  the 
answer,  and  error  to  admit  evidence  without 
a  traverse. 
Judgment  reversed. 


HARRIS  V.  HILL  &  BRIDGES.     (No.  130.) 
(Court  of  Appeals  of  Georgia.    March  11,  1907.) 

EXKMPTIONS  —    SCHEDITLE   —  DKSCRIPTION    OF 
I'BOPEBTY. 

In  order  to  be  superior  to  the  title  of  a 
bona  fide  purchaser  without  actual  notice,  a 
statutory  or  short  homestead  under  Civ.  Code 
1895,  §  28C6,  must  contain  a  description  of 
the  ^ropertjT  sought  to  be  exempted  sufficiently 
definite  to  impart  constructive  notice. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester;  Park, 
Judge. 

Action  by  one  Harris  against  Hill  & 
Bridges.  Judgment  for  defendants,  and  plain* 
tiff  brings  error.    Affirmed. 


Passmore  &  Tison,  for  plaintiff  in  error. 
J.  H.  Tipton,  for  defendants  In  error. 

POWELL,  J.  Though  many  questions  ap- 
pear in  the  record,  one  is  controlling.  The 
plaintiff  brought  suit  against  the  defendants 
for  the  recovery  of  a  described  cow  and  calf, 
claiming  the  same  by  virtue  of  what  Is  known 
as  a  "statutory"  or  "short"  homestead.  In 
the  schedule  offered  in  support  of  the  plain- 
tiff's title  there  is  listed  "one  cow  and  calf; 
no  other  description  being  given.  In  settle- 
ment of  a  pending  litigation  the  plaintiff  had 
sold  the  cow  and  calf  in  dispute  to  another 
person,  who,  in  turn,  sold  it  to  the  defendants. 
The  defendants  bought  without  any  notice 
wliatever  of  the  exempt  character  of  the  prop- 
erty, unless  the  record  of  the  schedule  con- 
taining the  description  above  mentioned  l>e 
regarded  as  sufficient  for  tbe  giving  of  con- 
structive notice.  The  court  awarded  the 
property  to  the  defendants,  and  the  plaintiff 
excepts. 

The  proceedings  necessary  to  the  setting 
apart  of  the  statutory  or  short  liomcstead, 
nuder  Civ.  Code  1895,  |  2S66,  are  very  simple 
and  summary,  and  yet  for  tbe  protection  of 
tliose  who  may  have  occasion  to  deal  with  the 
exempt  property  certain  statutory  require- 
ments have  been  made.  The  debtor  must 
prepare  a  schedule  of  tbe  property  he  de- 
sires to  be  exempted,  and  must  cause  the 
same  to  be  recorded.  This  schedule  and 
record  are  necessary  to  put  the  public  on 
notice,  not  only  that  an  exemption  has  been 
claimed,  but  also  of  the  Identity  of  tbe  prop- 
erty which  Is  thus  to  be  withdrawn  from  the 
category  of  the  debtor's  ordinary  belongings. 
Tbe  description  appearing  in  the  schedule, 
"one  cow  and  calf,"  while  not  entirely  void, 
and  while  capable  of  being  amplified  and 
made  certain  by  amendment,  is  too  vague 
and  indefinite  to  be  regarded  as  constructive 
notice  of  the  exempt  character  of  prop- 
erty answering  to  that  general  description, 
which  has  been  iMught  by  an  innocent  pur- 
chaser who  had  no  other  notice.  That  bona 
fide  purchasers,  wittiout  actual  or  construc- 
tive notice,  are  protected  against  the  title  of 
the  beneficiaries  of  a  homestead.  See  Weaver 
V.  Saffold,  101  Oa.  150,  28  S.  E.  118 ;  Willing- 
ham  V.  Slade,  112  Ga.  418,  37  S.  B.  737  (2); 
Walden  v.  Brantley  Co.,  116  Ga.  298,  42  S. 
B.  503. 

Judgment  affirmed. 


HARRELL  ▼.  MAYOR  ft  COUNCIL  OF 

MACON.    (No.  69.) 

(Court  of  Appeals  of  Georgia.    March  11,  1907.) 

1.  Municipal    Cobpobatiors  —   Defbotitb 
Stbeets— AssnuFTioR  or  Risk. 

There  is  no  rule  of  law  in  this  state  that 
where  a  defect  or  dangerooa  excavation  exists 
in  a  highway,  and  is  known  to  one  who  electa 
to  use  such  highway,  such  election,  even  if 
Justified  by  the  dictates  of,  ordinary  pmdenoe. 
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must  as  a  maUer  of  law  entail  the  consequences 
of  a  want  of  ordinary  care  and  prudence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Goiporations,  U  1679,  1754- 
1757.] 

2.  SAICB— OONTBIBUTOBT  NBOUOKNCK. 

Where  a  ditch  or  eully  has  been  left  open 
for  several  months  on  the  side  of  a  public  alley 
in  a  city,  the  alley  being  used  generally  as  a 
thoroughfare  and  being  a  part  of  the  street, 
it  is  not  such  contributory  negligence  per  se,  on 
the  part  of  a  person  living  near  the  alley,  having 
knowledge  of  such  ditch  or  gully,  to  walk  on 
the  allef  to  her  home  at  night,  as  she  had  done 
OD  previous  occasions,  instead  of  taking  another 
way  to  her  home,  as  will  justify  a  judgment  of 
nonsuit. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  36,  Municii>al  Corporations,  {S  1079,  1754- 
17.>7.] 

3.  Same. 

It  is  for  the  Jury  to  determine,  from  all  the 
facts  and  circamstances,  whether  the  location  of 
the  ditch,  and  the  hasard  to  result  from  an 
attempt  to  walk  on  the  alley  at  night,  was  so 
great  that  the  plaintiff,  with  knowledge  of  the 
meet,  could  notj  as  a  reasonably  prudent  per- 
son, in  the  exercise  of  ordinary  care,  have  elect- 
ed to  use  said  highway  instead  of  taking  an- 
other roote  to  her  home. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  38,  Monidpal  Corporations,  SI  1679,  175^ 
1757.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Hodges, 
Judge. 

Action  by  one  Harrell  against  the  mayor 
and  council  of  Macon.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

M.  R.  Freeman,  A.  L.  Miller,  and  J.  C.  Mor- 
ooA,  for  plaintiff  in  error.  Mlnter  Wlmberly, 
for  defendant  In  error. 

HILL,  C  J.  The  plaintllt  In  error  sued  to 
tecover  the  amount  of  the  damage  alleged  to 
bare  been  sustained  from  personal  injuries 
SDffered  by  ber  as  the  result  of  a  fall  Into 
a  ditch  in  a  street  of  the  dty  of  Macon.  At 
the  close  of  the  testimony  introduced  in  be- 
half of  tbe  plaintiff  a  motion  for  n(Hisult 
wag  made  and  sustained,  and  a  Judgment  en- 
tered dismissing  tbe  case.  This  Judgment  is 
before  us  for  review.  A  motion  to  nonsuit 
presents  for  decision  tbe  single  question 
whether  or  not  tbe  evidence  introduced  in 
behalf  of  tbe  plaintiff,  assmning  it  to  be 
true,  proves  bis  case  as  laid  (Reeves  v.  Jack- 
son. 113  Ga.  182.  38  8.  B.  314;  Kelly  v. 
Strouse,  116  Ga.  873  (4  b,  c),  43  8.  E.  280,  or. 
In  somewhat  different  phraseology,  whether 
nnder  tbe  facts  as  alleged  and  proved  by  tbe 
plaintiff,  and  all  reasonable  Inferences  fairly 
dedncible  therefrom,  the  jury,  under  the  law, 
can  find  a  verdict  in  bis  favor.  This  makes 
it  necessary  to  consider  the  case  as  made  by 
the  facts  proved  by  the  plaintiff  and  ap- 
propriate to  the  allegations  of  tbe  petition. 

The  plaintiff,  a  woman  62  years  of  age,  was 
hurt  by  falling  into  a  ditch  or  gully  on  the 
■Ide  of  a  public  alley  which  was  used  gener- 
ally as  ft  thoroughfare,  in  the  city  of  Macon. 
She  lived  on  Elm  street,  and,  some  months 
prior  to  tbe   accident,  tbe  city  antborlties 


had  worked  tbe  street  In  front  of  her  resi- 
dence, leaving  next  to  ber  fence  a  narrow 
sidewalk,  and  making  a  new  sidewalk  be- 
tween this  old  narrow  sidewalk  and  the 
street  A  row  of  brick  steps  ran  from  the  old 
sidewalk  In  front  of  the  plaintiff's  house 
down  to  the  level  of  the  new  sidewalk.  These 
brick  steps  were  not  in  good  repair.  From 
tbe  surface  of  the  street  to  tbe  new  side- 
walk was  21  inches  and  tbe  step  up  from  the 
new  sidewalk  to  tbe  brick  steps  was  12  to 
14  Inches.  There  were  two  ways  from  the 
plaintiff's  house  to  the  street — across  tbe  old 
sidewalk  down  to  tbe  new  sidewalk,  stepping 
down  the  brl<^  steps  and  then  to  the  street, 
or  down  the  old  sidewalk  to  tbe  alley,  and 
then  down  the  alley  in  a  gentle  slope  to  tbe 
street.  On  account  of  tbe  condition  of  the 
brick  steps,  tbe  latter  way  was  most  gener- 
ally used.  On  both  sides  of  the  alley  were 
ditches  and  gullies.  On  one  side  tbe  ditch 
or  gully  was  about  12  Inches  deep,  and  on 
tbe  other  side  tbe  ditch  or  gully  was  two 
feet  deep,  two  feet  wide,  and  extended  for 
some  distance.  This  was  tbe  ditch  into  which 
plaintiff  fell.  There  was  an  electric  light 
near  tbe  comer  of  the  street  and  alley,  and, 
when  burning,  these  ditches  or  gullies  were 
plainly  visible.  Plaintiff  knew  the  situation 
of  the  ditch  or  gully  Into  which  she  fell. 
It  had  been  In  tbe  same  condition  for  four 
or  five  months,  and  she  went  up  and  down 
the  alley  several  times  a  day.  The  night 
of  the  accident  the  plaintiff  left  ber  resi- 
dence, went  down  tbe  old  sidewalk  next  to 
her  fence,  to  tbe  alley,  and  then  on  to  tbe 
street,  as  she  usually  did,  on  account  of  the 
condition  of  tbe  brick  steps  across  the  new 
sidewalk.  The  electric  light  was  burning 
brightly.  In  returning  from  church,  about 
9  o'clock,  the  light  was  still  burning,  and, 
when  she  reached  tbe  alley.  Just  as  she 
turued  up  the  same,  the  light  went  out,  leav- 
ing her  In  total  darkness.  She  waited  a 
minute  for  the  light  to  return,  but,  it  not 
doing  so,  she  took  four  or  five  steps  care- 
fully up  the  alley,  and,  knowing  she  was  in 
the  neighborhood  of  the  gully,  stopped  and 
stooped  down  to  feel  for  it  As  she  stooped 
down,  the  ground  caved  under  her  feet,  and 
she  fell  Into  the  gully.  The  foregoing  facts 
were  in  accord  with  the  allegations  of  the 
petition;  and  the  question  for  decision  is: 
Did  tbe  court  err  in  granting  a  nonsuit? 

It  Is  the  duty  of  the  city  to  keep  Its  streets 
and  sidewalks  In  a  safe  condition  for  travel 
in  the  ordinary  modes,  by  night  as  well  as 
by  day,'  and,  if  it  fails  to  do  so,  it  is  liable 
for  damages  for  Injuries  sustained  In  conse- 
quence of  such  failure.  Mayor  of  Atlanta 
V.  Perdue,  63  Ga.  607;  City  of  Columbus  v. 
Anglln,  120  Ga.  785,  48  S.  E.  318.  The  whole 
of  the  street  used  by  the  public  must  be  kept 
in  a  reasonably  safe  condition.  City  of  At- 
lanta V.  Milam.  95  Ga.  135,  22  8.  E.  43;  Jones 
Neg.  Mun.  Corp.  S  77.  "The  municipality 
should  not  allow  obstructions  or  excavations 
to  adjoin  the  traveled  way  which  will  reMer 
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Its  use  unsafe  and  dangerous.  Tbe  public  Is 
entitled  to  the  use  of  tbe  whole  street  from 
side  to  side  and  from  end  to  end."  Jones,  Neg. 
Mun.  Corp.  i  78;  Tied.  Mun.  Corp.  !  800. 
"Cities  are  liable  for  negligently  permitting 
unguarded  excavations  near  tbe  line  of  tbe 
road  or  street"  Ell.  Roads  &  Str.  {  613. 
These  principles  are  cited  with  approval  by 
our  Supreme  Court  in  City  Council  of  Au- 
gusta V.  Tharpe,  113  Oa.  155,  156,  38  S.  B. 
389.  In  tbe  Instant  case  tbe  evidence  shows 
that  the  plaintiff  was  hurt  by  falling  Into  a 
gully  or  ditch  in  a  public  alley,  between  the 
sidewalk  and  tbe  street,  and  therefore  being 
a  portion  of  the  street,  and  commonly  used 
as  a  thoroughfare.  Whether  the  gully  or 
ditch.  In  tbe  place  where  It  was,  and  of  the 
width  and  depth  that  It  was,  was  such  an 
excavation  as  to  render  tlie  thoroughfare 
unsafe  for  travel  by  day  or  night,  presented 
questions  of  fact  for  the  exclusive  determina- 
tion of  tbe  Jury,  under  proper  Instructions 
from  the  court  15  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  440,  and  notes.  Whether  the  city 
bad  actual  notice  of  the  alleged  unsafe  con- 
dition of  tbe  street,  or  whether  such  alleged 
unsafe  condition  had  existed  for  such  a  length 
of  time  that,  by  reasonable  diligence  in  the 
performance  of  its  duty,  it  ought  to  have 
known  of  such  condition,  were  questions  of 
fact  Mayor  of  Atlanta  r.  Perdue,  53  Oa. 
607,  City  Council  of  Augusta  v.  Tharpe,  113 
Oa.  165  (2),  38  S.  E.  389. 

The  gully  In  question  having  existed  for 
three  or  four  months,  we  think  the  jury 
might  well  have  concluded  that  tbe  city  did 
have  legal  notice  of  its  existence.  We  do  not 
imagine,  however,  that  our  learned  Brother 
based  bis  Judgment  of  nonsuit  on  the  insuffi- 
ciency of  the  proof  in  these  particulars.  We 
Infer  from  the  argument  and  brief  submitted 
in  behalf  of  tbe  city  that  the  court  adopted 
the  theory  that  knowledge  of  the  defect  in 
tbe  highway  by  tbe  plaintiff  precluded  a  re- 
covery for  an  injury  caused  by  such  defect; 
in  other  words,  that,  as  the  plaintiff  well 
knew  the  condition  of  tbe  alley  and  the  loca- 
tion of  the  ditch  thereon,  when  she  made 
use  of  the  alley  she  assumed  the  risk  incid- 
ent to  such  use,  or  that  she  was  not  in  the 
exercise  of  ordinary  care  to  avoid  the  re- 
sult of  the  negligence  of  tbe  city  In  using 
tbe  alley  at  night  and  after  the  light  had 
gone  out  That  the  mere  knowledge  of  a 
dangerous  defect  In  a  sidewalk  is  sufficient 
to  preclude  recovery,  regardless  of  circum- 
stances, Is  not  the  law.  But  a  person  having 
knowledge  of  a  defect  or  dangerous  condition 
of  a  street  is  bound  to  use  care,  according 
to  tbe  circumstances,  to  avoid  Injury.  On 
this  point  we  might  well  content  ourselves 
with  tbe  authority  of  the  Supreme  Court  In 
Samples  v.  Atlanta,  95  Ga.  119.  22  S.  B.  136, 
where  Mr.  Justice  Lumpkin,  In  giving  tbe 
rule  laid  down  by  text-writers  and  many 
decisions,  deduces  therefrom  the  following 
as  the  correct  doctrine:  "The  law  Is  plain 
and  clear,  and  In  a  nutshell  Is  as  follows: 


If  the  danger  arising  from  a  defect  In  a 
bridge,  or  other  portion  of  the  highway  with-      | 
in  the  limits  of  a  city,  is  obviously  of  such 
character  that  no  person,  in  the  exercise  of     I 
ordinary   prudence,   would   attempt  to  pass     ^ 
over  the  same,  or,  in  other  words.  If  sueb 
au  attempt  would,  of  itself,  plainly  and  un-      | 
equivocally  amount  to  a  want  of  ordinary 
care  and  diligence,  the  court  may  so  Instruct      I 
the  Jury  as  matter  of  law.    But  in  other      ^ 
cases  the.  mere  knowledge  of  tbe  existing  de- 
fect will  not  prevent  a  recovery  on  the  part 
of  one  who  Is  Injured  because  of  the  defect. 
If  the  use  of  the  bridge  or  highway  In  whicb 
the  defect  exists  Is  consistent  with  ordinary 
care,  and  It  further  appears  that  the  plain- 
tiff did  In  fact  exercise  such  care.    AU  cases 
of  this  kind  should  be  submitted  to  the  jury, 
who,  in  determining  •  what  would  be  ordin- 
ary care  in  tbe  particular  instance,  shoald 
take  Into  consideration  and  carefully  weigb 
all  the  facts  and  circumstances." 

Between  the  two  extremes  of  plain,  ob- 
vious danger,  and  slight  or  trivial  danger. 
Incident  to  the  use  of  many  public  highways, 
there  may  be  every  conceivable  degree  and 
kind  of  danger,  and  In  those  cases  lying  be- 
tween the  two  extremes  tbe  question  of  con- 
tributory negligence  in  tbe  use  of  the  street 
with  knowledge  of  the  danger  is  one  for  th9 
determination  of  the  Jury.  Osborne  v.  Lon- 
don &  Northwestern  Ry.  Co.,  L.  R.  21:  Q.  B. 
Div.  220,  was  a  Case  where  the  facts  were 
similar  to  those  in  the  one  now  under  coa- 
slderation.  The  plaintiff  was  Injured  by 
falling  on  the  steps  leading  to  the  defend- 
ant's railway  station.  He  knew  that  the 
steps  were  dangerous,  but  went  down  care- 
fully, holding  the  handrail;  and  It  was  held 
that  these  facts  did  not  show  such  contribu- 
tory negligence  as  to  make  the  maxim  "volen- 
ti non  fit  Injuria"  applicable,  and  therefore 
he  was  entitled  to  recover.  The  plaintiff  in 
this  case  knew  of  tbe  existence  of  tbe  ditcli, 
and,  'when  the  electric  light  went  ont,  she 
carefully  went  four  or  five  steps  up  the  al- 
ley, and,  knowing  the  proximity  of  the  gully, 
she  went  down  on  her  hands  for  tbe  purpose 
of  feeling  her  way  so  as  to  avoid  It  Can 
tbe  court  say  as  matter  of  law  ttiat  in  doing 
so  she  was  not  in  the  exercise  of  ordinary 
care  to  avoid  the  danger?  Or  can  the  court 
say  as  matter  of  law  that  ordinary  care 
would  have  compelled  her,  when  the  light 
went  out,  to  retrace  her  steps  and  take  an- 
other way  to  her  home?  She  testified  that 
this  other  way  was  more  dangerous  and  in- 
convenient than  the  way  by  the  alley,  and, 
for  this  reason,  pedestrians  used  the  way 
she  took.  Can  It  be  doubted  that  these  ques- 
tions were  for  the  determination  of  the 
jury?  Negligence  Is  peculiarly  and  specially 
a  question  for  the  Jury.  In  tbe  case  of  City 
of  Columbus  V.  Ogletree,  96  Oa.  178,  22  S. 
E.  709,  tbe  Supreme  Court  uses  the  follow- 
ing emphatic  language:  "If  anything  Is  set- 
tled in  tbe  law  of  this  state^  it  Is  .that,  as  a. 
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general  mie,  what  will  or  will  not  constitute 
negligence  is  a  question  p^uliarly  for  de- 
termination by  the  jury." 

Tbe  case  of  Mosheuyel  t.' District  of  Col- 
ombia, 191  n.  S.  247,  24  Bup.  Ct.  57.  48 
L  Ed.  170,  is  closely  analogous  to  the  pres- 
ent one.  The  plaiDtifF,  a  woman,  was  hurt 
by  stmnbllng  over  a  water  box  in  the  slde- 
wallc  It  was  abont  four  inches  square,  pro- 
jecting Irregularly  above  the  level  of  the 
sidewalk,  and  was  without  covering  of  any 
liind.  It  was  visible  from  the  door  of  the 
plaintiff's  home,  and  had  existed,  with  her 
knowledge,  in  the  same  condition  for  some 
months  before  the  accident.  She  had  on  a 
preTlons  occaslou  stumbled  over  it;  and, 
because  she  knew  It,  she  took  a  lonp  stride 
to  get  over  it.  She  usually  went  around  It. 
Stie  testified  that  on  the  day  she  got  hurt 
slie  iiad  the  box  In  view  from  the  time  she 
left  her  door,  had  it  in  mind  all  the  time, 
and  remembered  its  dangerous  character,  but 
that  on  this  occasion  she  attempted  to  step 
over  it.  Instead  of  going  to  one  side,  did  not 
take  a  sufficiently  long  step,  and  put  her 
foot  into  the  hole  and  was  thrown  and  hurt 
rhe  Supreme  Court  held  that  under  these 
facts  the  court  erred  In  directing  a  verdict 
for  the  defendant;  I)ecau8e,  unde;  the  un- 
disputed proof.  It  was  a  question  for  the 
jury,  and  not  for  the  court,  to  determine 
n-hetber  in  attempting  to  step  over  the  box. 
Instead  of  going  around  it,  she  was  guilty  of 
encb  contributory  negligence  as  would  pre- 
sent her  from  recovering.  In  that  case  the 
court  discusses  at  length  the  question  of 
contributory  negligence  in  the  use  of  streets 
Kith  knowledge  of  the  eocistence  of  dangerous 
defects  therein,  and  declares  that  "there  Is 
no  rule  of  law  tbat  where  a  defect  exists  In 
a  tiighway,  and  is  known  to  one  who  elects 
to  use  such  highway,  such  election,  even  If 
Jostlfied  by  the  dictates  of  ordinary  prudence, 
must  as  a  matter  of  law  entail  the  conse- 
quences of  a  want  of  ordinary  care  and 
prudence."  Whether  the  use  of  the  highway 
Tas  negligence  must  in  each  case  be  evolved 
from  the  facta  and  circumstances  of  the 
particular  case,  taking  Into  consideration  the 
extent  and  character  of  the  defect,  and  the 
degree  of  care  exercised  by  the  plaintiff  in 
the  use  of  the  street  with  knowledge  of  the 
dangerous  defect  To  hold  that  the  use  of 
a  street  with  knowledge  of  a  dangerous  de- 
fect would  as  a  matter  of  law  amount  to  an 
assumption  of  the  risk  In  the  event  of  In- 
jury, although,  in  choosing  to  make  use  of 
the  street,  and  In  the  manner  of  the  use,  the 
neatest  degree  of  judgment  and  care  was 
exercised,  "would  be  to  relieve  mimielpalltlea 
of  all  duty  and  consequent  responsibility 
concerning  defects  in  highways,  provided  on- 
ly they  choose  to  give  notice  of  the  existence 
of  such  defects."    1»1  U.  S.  247.  24  Sup.  Ct 


57,  48  li.  Ed.  170.  Of  course,  under  the  law 
In  this  state,  the  plaintiff  could  recover,  even 
if  guilty  of  contributory  negligence,  if  the 
united  acts  of  negligence  on  her  part  and 
on  the  part  of  the  defendant  caused  the  In- 
Jury  (the  damage  to  be  reduced  according  to 
the  degree  of  negligence  attributed  to  her), 
provided,  by  ordluary  care,  she  could  not 
have  avoided  the  consequences  to  herself 
caused  by  defendant's  negligence. 

The  able  attorney  for  the  city  of  Macon 
Insists  tbat  the  plaintiff  failed  to  show  any 
negligence  on  the  part  of  the  city,  but  that 
assuming  that  such  negligence  was  shown. 
It  was  also  shown  that  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoided 
the  consequences  to  herself  caused  by  such 
negligence,  and  therefore  she  is  not  entitled 
to  recover.  He  asserts  that  "she  voluntarily 
left  an  open  street  and  went  up  an  alley 
which  she  knew  had  an  open  drain  or  ditcb 
on  the  side,  where  she  would  have  to  use 
extreme  care,  or  she  would  fall  into  it; 
that  In  the  dark,  just  as  the  light  went  out 
her  own  common  sense  ought  to  have  taught 
her  that  it  was  safer  to  step  14  Inches  up  on 
safe  brick  steps  in  front  of  her  house  than 
to  take  the  risk  and  negligently  go  up  the 
alley  in  the  dark,  Into  what  was  a  daugerous 
place."  In  reply  it  was  doubtless  urged 
that  In  the  dark  to  go  the  way  where  she 
would  have  been  compelled  to  step  up  21 
Inches  from  the  street  to  the  sidewalk,  and 
then  up  brick  steps  out  of  repair,  12. or  14 
Inches,  was  more  dangerous  than  to  go  up 
the  alley  with  caution  and  care  to  avoid  fall- 
ing into  the  ditch.  These  contentions  pre- 
sented clear-cut  Issues  for  the  jury.  The  law 
could  not  make  a  selection.  "Whether  it  is 
obligatory  upon  the  plaintiff  to  pass  over  the 
walk  known  by  her  to  be  unsafe,  or  to  pass 
around  it  upon  the  street,  or  to  take  the 
walk  on  the  opposite  side  of  the  street,  wag 
a  question  which  it  was  not  the  province 
of  the  court  to  determine  as  a  matter  of  law. 
It  is  a  question  of  fact  for  the  jury,  whether 
in  passing  over  a  walk  known  to  be  dauger- 
ous, instead  of  taking  some  other  route,  the 
plaintiff  is,  or  Is  not.  In  the  exercise  of  or- 
dinary care."  City  of  Sandwich  v.  Dolan, 
133  III.  177,  24  N.  B.  526,  23  Am.  St  Rep. 
598;  191  U.  S.  203,  24  Sup.  Ct  57,  48  L.  Ed. 
170.  The  use  of  a  sidewalk  with  knowledge 
of  its  dangerous  condition  may  be  evidence 
of  negligence,  but  it  is  not  negligence  as  a 
matter  of  law. 

It  is  not  our  purpose  in  this  review  of  the 
case  to  express  any  opinion  on  tbe  merits. 
AH  we  decide  is  that  the  plaintiff  had  suffi- 
ciently proved  her  case  to  entitle  her  to  have 
it  submitted  to  the  decision  of  the  Jury. 

She  was  deprived  of  this  right  by  the  Judg- 
ment of  nonsuit;  and,  for  this  reason,  tbe 
Judgment  Is  reversed. 
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CHAPMAN  ▼.  TALIAFERRO.     (No.  06.) 
(Court  of  Appeals  of  Georgia.    Feb.  16,  1907.) 

1.  Judgment  —  Revival  —  SciBE    Facias   to 
Revive. 

A  jud^rment  obtained  by  revival  of  a  dor- 
mant judgment  by  scire  facias  in  the  name  of  a 
plaintiff  as  transferee,  instead  of  in  the  name 
of  the  original  plaintiff,  suing  for  the  use  of  the 
transferee,  as  required  by  Civ.  Code  1895,  | 
6384,  cannot  be  treated  as  a  void  judgment,  un- 
less it  appears  that  the  court  rendering  such 
judgment  did  not  have  jurisdiction. 

2.  Same — Collatebal  Attack  —  Iereqttlabi- 

TIES. 

There  can  be  no  judicial  inspection  behind 
a  judgment  to  discover  defects  that  could  have 
been  cured  by  amendment.  Such  irregularities 
(if  not  cured  by  judgment)  can  only  be  taken  ad- 
vantage of  by  a  proper  proceeding  to  set  aside 
the  judgment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  SO,  Judgment,  i  941.] 

8.  Same. 

In  an  issue  formed  on  a  motion  to  distrib- 
ute money  between  judgments  one  plaintiff  in  fl. 
fa.  cannot  attack  the  judgment  of  another 
plaintiff  in  fi.  fa.  on  the  ground  of  irregularities 
previous  to  the  judgment  The  defects,  to  be 
subject  to  oI>jection,  must  be  such  as  are  not 
amendable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  SO,  Judgment,  S  941.] 

4.  Sahb. 

Consequently,  where  the  revived  dormant 
judgment,  dating  from  its  revival,  is  older  than 
another  judgment,  which  carries  with  it  no  spe- 
cial lien  on  the  fund,  all  the  questions  involved 
in  the  revival  by  scire  facias  are  res  adjudicata. 
The  court  cannot  inquire  or  consider  whether 
any  other  than  the  plaintiff  in  the  judgment  be- 
fore him  has  been  plaintiff  in  the  original  judg- 
ment revived  by  scire  facias,  and  can  only 
award  the  fund  in  dispute  to  the  older  lien. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  H  1641,  1642.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Catoosa  C!oun- 
ty;   Flte,  Judge. 

One  Chapman  brought  a  rule  against  the 
officer  who  bad  made  a  sale  of  certain  prop- 
erty requiring  blm  to  pay  over  the  money  on 
bis  fl.  fa.,  and  one  Taliaferro  Intervened  and 
was  made  a  party  to  the  rule,  and  asked  that 
the  money  be  applied  to  her  fl.  fa.  Taliafer- 
ro's prayer  was  refused  by  the  Justice  of  the 
peace,  but  granted  by  the  superior  court, 
and  Chapman  brings  error.    Affirmed. 

Payne  &  Payne,  for  plaintiff  In  error.  J. 
H.  Anderson,  for  defendant  in  error. 


RUSSELL,  J.  The  question  Involved  In 
this  case  is  tbe  priority  of  Hen  between  two 
judgments  against  S.  D.  Taliaferro,  tbe  hus- 
band of  tbe  defendant  in  error,  one  of  which 
Is  held  by  the  plaintiff  in  error  as  guardian, 
and  the  other  by  Mrs.  M.  E.  Taliaferro,  the 
defendant  In  error,  as  transferee.  The  con- 
test between  the  contending  lienholders  start- 
ed in  a  justice's  court.  A  horse  levied  upon 
as  the  property  of  the  defendant,  under  the 
Chapman  fi.  fa.,  was  claimed  by  tbe  wife 
of  defendant,  the  present  defendant  In  error. 
Her  claim  was  not  sustained,  either  In  the 


justice's  court  or  In  the  superior  court  The 
horse  was  found  subject  to  Chapman's  judg- 
ment, and  was  finally  sold  under  tbe  levy  of 
bis  fi.  fa.  Chapman  brought  a  rule  against 
the  officer  who  sold  tbe  horse,  requiring  blm 
to  pay  tbe  money  over  on  his  fi.  fa.,  and  the 
defendant  In  error  Intervened  and  was  made 
a  party  to  the  rule,  and  asked  that  tbe  mon- 
ey be  applied  to  an  execution  which  she  held 
as  transferee.  Her  prayer  was  refused  by 
tbe  justice,  but  granted  by  the  Judge  of  the 
superior  court  Mrs.  Taliaferro,  the  defend- 
ant in  error,  as  transferree,  had  the  oldest 
execution,  but  It  was  attacked  by  Chapman 
as  void.  The  facts  as  to  this  fl.  fa.  are  con- 
ceded to  be  as  follows:  A  judgment  was  ob- 
tained by  an  original  plaintiff,  not  disclosed 
by  the  record,  against  S.  T.  Taliaferro,  which 
had  been  transferred  In  writing  to  Mrs. 
Whatley,  tbe  mother-in-law  of  the  defendant 
This  judgment  became  dormant  Mrs.  \yhat- 
ley  sought  to  revive  It,  tbe  scire  facias  be- 
ing in  her  own  name  as  transferee.  The 
judgment  was  duly  revived,  and  tbe  revival 
was  placed  on  the  record  in  Gordon  county, 
where  it  was  first  obtained,  and  on  the  gen- 
eral execution  docket  in  Catoosa  county, 
where  S.  D.  Taliaferro  lived.  All  of  this 
had  t>een  done  before  the  debt  was  crea^ 
ed,  out  of  which  Chapman's  Judgment  grew. 
Chapman  attacked  this  Judgment,  on  the 
ground  that  It  ought  to  have  been  in  the 
name  of  the  original  plaintiff,  for  tbe  use  of 
the  assignee,  as  provided  in  CIt.  Code  1896, 
{  5384.  The  Justice's  court  sustained  this 
contention  and  awarded  the  mon^  to  the 
younger  judgment  Mrs.  Whatley  in  the 
meantime  had  transferred  It  to  her  daughter, 
the  wife  of  the  defendant,  who  carried  the 
case  by  certiorari  to  tbe  superior  court,  which 
court  sustained  the  certiorari  and  awarded 
tbe  money  to  Mrs.  Taliaferro;  and  to  this 
Judgment  plaintiff  in  error  excepts.  Tbe 
question  In  the  case,  then,  is  whether  tbe  fl. 
fa.  and  tbe  Judgment  on  which  It  was  issued 
were  void  by  reason  of  the  fact  that  tbe  dor- 
mant Judgment  was  revived,  not  in  tbe 
name  of  the  original  plaintiff,  for  the  use 
of  the  transferee,  as  Is  required  by  section 
5384  of  the  Code,  or  whether  Its  revival  and 
proceeding  in  the  name  of  the  transferee  Is 
merely  such  an  irregularity  as  would  protect 
tbe  Judgment  from  collateral  attack. 

There  is  no  question  that  the  requirement 
of  section  53S4  Is  plain,  and  that  it  Is  intend- 
ed, where  a  Judgment  has  been  assigned  and 
has  become  dormant,  that  the  scire  facias  to 
revive  it  shall  proceed  In  tbe  name,  not  of 
tbe  transferee,  as  in  this  case,  but  In  the 
name  of  the  original  plaintiff,  for  the  use  of 
the  transferee.  Section  5380  declares  that 
scire  facias  to  revive  a  dormant  Judgment 
is  not  an  original  action,  but  a  continuation 
of  tbe  suit  upon  which  the  Judgment  was  ol>- 
tained,  and  Is  based  upon  a  record.  Where  a 
dormant  judgment  has  been  revived,  it  is  a 
lien  on  tbe  defendant's  property  from  the 
date  of  revival  only,    Eoster  t.  Beid,  67  Qa. 
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609;  Donn  Y.  Brogden,  68  Oa.  63.  There 
can  be  no  question,  then,  that  In  the  case  the' 
dormant  Judgment,  dating  from  its  revival, 
March  6,  1801,  la  an  older  Hen  than  the  Judg- 
ment in  favor  of  the  plaintiff  In  error,  which 
was  rendered  June  27,  1004;  and,  unless  the 
older  Judgment  la  void,  the  Judgment  of  the 
superior  court  In  awarding  the  funds  in  the 
hands  of  the  constable  to  the  defendant  in 
error  wag  right  The  line  of  demarcation 
between  a  void  judgment  and  a  judgment 
voidable  is  not  always  plainly  apparent.  It 
has  perhaps  not  been  very  definitely  estab- 
lished In  this  state.  Stanford  v.  Bradford, 
4."i  Ga.  97.  "A  Judgment  that  is  void  may  be 
attacked  in  any  court,  and  by  anybody.  In 
all  other  cases  judgments  cannot  be  Impeach- 
ed collaterally,  but  must  be  set  aside  by  the 
court  rendering  them."  Civ.  Code  1895,  | 
5373.  "Creditors  or  bona  flde  purchasers 
may  attack  a  Judgment  for  any  defect  ap- 
pearing on  the  face  of  the  record  or  plead- 
ings, »  •  »  whenever  and  wherever  It 
interferes  with  their  rights."  Civ.  Code, 
1895,  {  5371.  These  sections  most  be  con- 
strued together,  to  enable  us  to  know  when 
and  how  a  Judgment  can  be  attacked  as  be- 
ing void.  We  shall  not  attempt  to  summa- 
rize what  is  Included  in  the  words  "void  for 
any  other  cause,"  following  the  statement  of 
the  well-known  principle  that  the  judgment 
of  a  court  having  no  jurisdiction  of  the  per- 
son and  subject-matter  is  a  mere  nullity, 
as  laid  down  in  section  5369,  but  It  Is  funda- 
mental that  the  Judgment  of  a  court  of  com- 
pet^it  Jurisdiction  cannot  be  collaterally  at- 
tacked In  any  other  court  for  Irregularity,  but 
shall  be  held  a  valid  judgment  until  reversed  or 
set  asidfc  Civ.  Code  1895,  {  5368.  The  ques- 
tion, tben,  is:  Was  the  fl.  fa.  revived  by 
scire  facias  void,  because  the  transferee  pro- 
ceeded by  a  scire  facias  In  her  own  name,  in- 
stead of  In  the  name  of  the  original  plaintiff, 
for  her  use,  or  was  this  such  an  Irregularity 
as  is  protected  from  Attack? 

One  of  the  tests  which  can  be  applied  to 
determine  whether  a  judgment  is  void  Is 
whether  It  can  be  set  aside  by  motion  In  ar- 
rest of  Judgment.  If  the  judgment  can  be 
arrested  by  motion,  it  is  always  void.  But 
a  third  person,  not  a  party  to  the  record, 
cannot  move  to  set  aside  a  Judgment  not 
against  him.  This  right  appertains  only  to 
a  party  to  the  case.  Civ.  Code  1895,  {  5362; 
Merchants'  Bank  v.  Haiman,  80  6a.  624,  5 
8.  E.  795.  Chapman,  then,  could  not  have 
made  a  motion  in  arrest  as  to  the  Judgment 
transferred  to  Mrs.  Taliaferro,  because  he 
was  no  party  to  it,  and  therefore  this  test 
cannot  be  applied  in  this  case;  but.  If  he  had 
been  a  party,  the  motion  In  arrest  could  be 
sustained  only  for  defects  appearing  on  the 
(ace  of  the  pleadings,  which  could  not  be 
cured  by  amendment  nor  aided  by  verdict. 
The  pleadings  must  be  so  defective  that  no 
legal  judgment  can  be  rendered  thereon. 
Merritt  ▼.  Bagwell,  70  Oa.  678.  If,  then, 
Chapman  had  daring  the  term  moved  to  ar- 
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rest  the  judgment  and  had  been  a  party 
thereto,  he  would  not  have  succeeded,  be- 
cause the  scire  facias  was  amendable  by  sub- 
stituting the  name  of  the  original  plaintiff, 
suing  for  the  use  of  the  transferee.  Civ. 
Code  189S,  gf  6105-«108.  It  Is  conceded  that 
the  superior  court  of  Gordon  county  had  ju- 
risdiction, and  hence  the  Judgment  was  not 
voided  on  that  account 

The  rule  for  determining  whether  this  re- 
vived judgment  Is  or  is  not  void,  it  would 
seem,  should  be  analogous  to  the  decision  in 
Dunn  V.  Brogden,  G8  Ga.  63,  which  says 
that  "so  long  as  the  judgment  of  revival  is 
unreversed,  the  same  having  been  rendered 
by  the  court  having  jurisdiction,  the  fact 
that  the  original  judgment  was  dormant, 
whether  true  or  false.  Is  res  adjudicate,  and 
is  not  open  to  question  on  a  motion  to  dis- 
tribute money  arising  from  the  sale  of  de- 
fendant's property."  It  Is  true  that  the  sub- 
ject of  attack  in  the  case  cited  was  whether 
the  judgment  was  more  than  10  years  old 
(and  the  same  question  was  passed  on  in 
Wiley  V.  Kelsey,  9  Ga.  117,  Kelsey  v.  Wyley, 
10  Ga.  371.  and  Wiley  v.  Kelsey,  13  Oa.  223); 
whereas.  In  this  case  the  objection  made  Is 
that  the  scire  facias  proceeded  contrary  to 
section  5384  of  the  Code,  and  judgment  was 
revived  In  behalf  of  the  wrong  plaintiff.  But 
the  principle  is  the  same.  By  the  provisions 
of  section  3761  of  the  Code,  and  the  ruling 
In  Seibels  v.  Hodges,  66  Ga.  245,  It  Is  abso- 
lutely necessary  that  a  dormant  judgment 
shall  be  revived  in  three  years  from  its 
dormancy,  just  as  much  so  as  It  Is  required 
by  section  5384  that  the  plaintiff  In  scire 
facias  (where  the  Judgment  has  been  trans- 
ferred) shall  be  the  original  plaintiff  for  the 
use  of  the  transferee.  After  judgment  the 
failure  to  comply  with  either  of  these  re- 
quirements in  a  given  case  does  not  render 
the  judgment  void,  but  It  is  to  be  treated  as 
nn  Irregularity  which  can  be  reached  and  tak- 
en advantage  of  only  In  a  proceeding  brought 
for  that  express  purpose.  The  plaintiff  in 
error  relies  on  section  5371,  and  Insists  that 
creditors  may  attack  a  judgment  for  any  de- 
fect appearing  on  the  face  of  the  record  where 
It  interferes  with  their  right  In  Stanford 
V.  Bradford,  45  Ga.  98,  Judge  McCay,  con- 
struing section  5371  (tben  section  3696),  says: 
"Does  this  mean  that  a  creditor  or  bona  flde 
purchaser  may  attack  a  Judgment,  etc.,  for 
a  mere  irregularity?  That,  In  one  sense  of 
the  word,  Is  a  defect.  It  Is  true;  but  this  sec- 
tion is  to  be  taken  with  section  3536.  which 
provides  that  Judgments  shall  not  be  attack- 
ed collaterally  for  a  mere  Irregularity.  It 
was  not  the  Intent  of  the  codiflers  to  change 
the  old  law.  And  In  construing  the  Code  this 
Intention  ought  not  to  be  assumed.  The  rule, 
on  this  subject  has  long  been  well  settled. 
For  want  of  jurisdiction  a  Judgment  may  be 
attacked  collaterally.  This  may  also  be  done 
by  a  stranger  If  the  Judgment  be  so  defective 
as  that  It  is  null  and  void.  The  distinction 
between  a  mere  Irregularity  ap&  a  defect 
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■which  renders  the  Jndgment  void  Is  not  very 
definitely  established.  The  best  marked  dls- 
tlnftion  we  take  to  be  this:  A  mere  Irregu- 
larity is  amendable;  under  our  law.  Is  cured 
by  a  Judgment;  and  anything  which,  If  ob- 
jected to,  could  have  been  amended,  does  not 
render  the  Judgment  void.  McNamara  on 
Nullities  and  Irregularities,  6."  "To  set 
aside  a  Judgment  rendered  by  a  court  having 
Jurisdiction  to  adjudicate  a  question,  a  di- 
rect proceeding  must  be  had."  Dunagan  v. 
Stadler,  101  Ga.  479,  29  S.  E.  440.  To  the 
same  effect  are  the  rulings  In  Dili  v.  Jones,  3 
Ga.  79;  Steers  v.  Morgan,  66  Ga.  552,  555; 
Moss  V.  Stokelcy,  95  Ga.  075,  678,  22  S.  E. 
692;  Artope  v..  Macon  R.  Co.,  110  Ga.  346, 
348,  35  S.  E.  057.  From  the  above  it  appears 
that  the  decision  of  the  Justice's  court  In 
awarding  the  fund  to  the  plaintiff  In  error, 
was  wrong;  and  the  Judgment  of  the  supe- 
rior court,  sustaining  the  certiorari,  was 
right. 
Judgment  affirmed. 


ANDREWS  V.  JOHN  CHURCH   CO.     (No. 
260.) 

(Court  of  Appeals  of  Georgia.     April  4,  1907.) 

1.  Writ   of   Ebbor—Dismissai/— Defects    in 
Pboceedings  fob  Review. 

A  writ  of  error  will  not  be  dismissed  by 
this  court  for  mere  informality  or  lack  of  formal 
statements,  where  the  alleged  errors  sought  to 
be  corrected  can  be  clearly  gathered  from  the 
bill  of  exceptions  alone,  or  from  an  examination 
of  the  bill  of  exceptions  and  the  record  trans- 
mitted therewith. 

2.  Evidence— Pabol    Evidkncb— Contbadio- 

TION  OF  WEITTEN   CONTRACT. 

A  demurrer  to  a  plea  of  a  defendant  in  an 
action  on  a  written  contract  promising  to  pay 
a  stated  sum  of  money,  which  plea  set  up  a 
parol  contract  made  before  the  execution  of 
the  written  contract,  by  the  terms  of  which  pay- 
ments on  said  contract  were  to  be  made  in  spe- 
cifics, and  not  in  money,  was  properly  sustam- 
ed. 

VEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  SS  2030,  2048.1 

8.  Assignments— Rights  and  Liabilities  of 
Parties— Sufficiency  of  Asstonmbnt. 
The  title  of  the  holder  of  a  conditional  con- 
tract of  sale,  transferred  or  indorsed  in  writing, 
cannot  be  inquired  into  unless  it  appears  that 
the  inquiry  would  in  some  way  protect  the  de- 
fendant or  let  in  a  meritorious  defense ;  but  an 
entry  on  the  contract  in  these  words,  "For  val- 
ue received,  we  hereby  guarantee  the  payment  of 
the  within  conditional  purchase  contract,  and 
waive  presentation,  demand,  protest,  notice  of 
nonpayment,  and  notice  of  protest."  is  not  a 
transfer  nor  an  indorsement.  These  words  con- 
veyed no  title  either  in  the  paper  or  the  prop- 
erty described  therein,  did  not  make  the  plain- 
tiff a  holder  of  the  Instrument  in  question,  and 
gave  the  plaintiff  no  right  of  action  against  the 
maker. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  {{  78,  232.] 

4.  Same. 

Consequently  It  was  error  to  admit  such 
contract  in  evidence,  and  to  direct  a  verdict  for 
the  plaintiff. 


(Syllabus  by  the  C!oort.) 


Error  from  City  C!onrt  of  Atlanta;  Reld, 
Judge. 

Action  by  the  John  CShurch  Company 
against  one  Andrews  on  a  contract  of  sale 
of  a  piano.  Judgment  for' plaintiff  and  de- 
fendant brings  error.     Reversed. 

T.  C.  Battle,  for  plaintiff  in  error.  W.  A. 
Fuller,  for  defendant  In  error. 

RUSSELL,  J.  1.  The  defendant  In  error 
made  a  motion  to  dismiss  the  writ  of  error, 
upon  the  ground  that  the  assignment  of  error 
is  too  general  to  be  considered  by  the  court, 
and  upon  the  further  ground  that  the  bill 
of  exceptions  does  not  plainly  specify  the  de- 
cisions complained  of  and  the  errors  alleged. 
The  whole  question  on  a  motion  to  dismiss 
Is  whether  the  errors  complained  of  are  so 
presented  as  to  be  clearly  understood  by  this 
court  In  determining  the  rights  of  the  par- 
ties. We  do  not  think  there  is  any  merit  in 
the  motion  to  dismiss.  It  Is  true  that  the 
bill  of  exceptions  does  not  set  forth  a  brief 
of  the  evidence  eo  nomine,  and,  for  that  rea- 
son, we  cannot  know  or  consider  as  evi- 
dence that  which  is  not  presented;  but  as 
to  all  the  rulings  of  the  court  which  are 
material  to  be  considered  the  bill  of  excep- 
tions Is  both  clear  and  full,  and  the  plaintiff 
in  error,  after  a  very  minute  recital  of  her 
various  contentions  and  objections  as  defend- 
ant In  the  court  below,  with  a  distinct  state- 
ment of  the  ruling  of  the  court  as  to  each, 
"assigns  as  error  the  rulings  of  the  court 
heretofore  specifically  set  out  refusing  to  al- 
low bim  to  Introduce  evidence  heretofore 
set  out  and  upon  the  close  of  the  case  di- 
recting a  verdict  and  entering  up  Judgment 
both  special  and  general."  The  bill  of  ex- 
ceptions Is  really  unnecessarily  full.  It  pur- 
ports to  give  verbatim  the  greater  number 
of  the  questions  asked  by  defendant's  coun- 
sel, his  objections  and  contentions,  and  to 
quote  (as  certified  to  T>e  true)  the  exact  lan- 
guage used  by  the  Judge  In  his  various 
rulings.  Certainly  we  are  not  able  to  say, 
having  an  exact  reproduction  or  photograph 
of  what  occurred  at  the  trial  before  us,  and 
these  different  matters  assigned  as  error,  that 
there  Is  not  enough  in  the  record  to  enable 
us  to  determine  the  errors  complained  of. 
It  Is  true  that  there  is  no  formal  statement 
that  exception  was  taken  to  the  rulings  of 
the  court  at  the  time  of  the  trial  or  of  the 
ruling.  But  this  Is  purely  formal.  Under 
Civ.  Code  1895,  {  6569,  the  real  question 
which  determines  whether  a  bill  of  excep- 
tions Is  or  is  not  able  to  resist  a  motion  to 
dismiss  Is  whether  or  not  there  Is  such  an 
assignment  of  error  as  will  enable  this  court 
to  know  what  are  the  specific  grounds  of 
complaint  and  whether  there  is  enough  In 
the  bill  of  exceptions  alone,  or  In  the  bill  of 
exceptions  and  the  record  taken  together,  to 
enable  this  court  to  pass  upon  the  questions 
at  issue.  There  Is  no  difficulty  In  this  case 
In  determining  either  what  errors  are  corn- 
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plained  of,  or  whether  the  complninto  are 
justified  by  law.  Especially  Is  this  true  as 
to  the  error  in  admitting  In  evidence  the  In- 
stmnient  open  which  the  action  la  based, 
and  the  written  entry  thereon,  over  defend- 
ant's speoiflc  objection  that  such  entry  was 
neither  an  Indorsement  nor  a  transfer,  and 
showed  no  title  In  the  plaintiff.  The  motion 
to  dismiss  Is  therefore  overmled. 

2-4.  The  John  Church  Company  brought 
suit  against  Mrs.  Andrews  on  a  contract  of 
sale  of  a  piano,  which  was  as  follows: 
"This  contract  Is  given  subject  to  the  ap- 
proval of  McArtbur  ft  Sons  Co.  No  agent 
is  authorized  to  make  any  contract  or  verbal 
promise  differing  in  any  wise  from  that 
written  and  printed  herein,  or  to  collect  mon- 
ey thereon,  unless  he  presents  proper  author- 
ity from  McArthur  ft  Sons  Co.  $.35000. 
Atlanta,  Ga.,  Aug.  20,  1003.  Received  of  Mc- 
Arthur ft  Sons  Co.,  under  conditional  con- 
tract for  the  sale  thereof,  as  hereinafter 
stated,  one  Harvard  Piano,  Style  G,  No. 
13r>07,  on  which  I  have  this  day  paid  ten 
dollars,  and  In  addition  hereby  promise  to  | 
pay  McArthur  ft  Sons  Co.,  or  order,  the  sum  j 
of  three  hundred  and  forty  dollars,  with  In-  | 
terest  from  maturity  at  6  per  cent,  per  an-  | 
num.  In  Instalments  of  eight  dollars  per  : 
month  »  »  »  payable  on  the  15th  day  of  [ 
each  month,  until  the  above  named  sum,  ' 
with  Interest,  shall  have  been  paid  in  full; 
said  payments  to  be  forwarded  by  postal 
money  order,  draft  or  registered  letter,  at 
my  expense,  to  McArthur  ft  Sons  Co.,  waiv- 
tag  all  valuation  and  appraisement  laws  of 
Ga.  This  contract  is  given  for  the  condi- 
tional purchase  of  Harvard  Style,  No.  13507, 
the  conditions  of  which  are  that  the  said 
piano  shall  remain  the  property  of  McArthur 
ft  Sons  Co.  or  Its  assigns,  until  this  con- 
tract is  paid  In  full ;  and  at  any  time  after 
default  of  payment  of  any  of  the  Instal- 
ments, or  In  said  case  piano  is  removed 
from  the  residence  I  now  occupy,  before  the 
payment  of  this  contract,  without  the  writ- 
ten consent  of  McArthur  ft  Sons  Co.,  the 
said  McArthur  ft  Sons  Co.  may  resume  pos- 
session of  and  remove  the  said  piano  wlth- 
ont  being  required  to  refund  anything  which 
nay  have  been  paid  previously  on  It,  and 
the  said  payment  shall  be  retained  by  Mc- 
Arthur ft  Sons  Co.,  or  Its  assigns,  as  rent 
and  liquidated  damages.  By  mutual  agree- 
ment between  the  bargainor  and  the  bar- 
gainee, the  sale  of  said  Instrument  In  case 
same  Is  replevied  Is  hereby  waived.  Loss 
In  case  of  fire  or  other  accident  to  be  borne 
by  the  undersigned.  And  It  is  agreed.  If 
this  conditional  contract  is  placed  In  the 
hands  of  an  attorney  at  law  for  collection, 
or  baa  to  be  sued  on,  that  I  will  pay  ten 
per  cent  attorney's  fees  in  addition  to  the 
principal  and  Interest,  which  fees  shall  be 
added  to  and  become  part  of  the  Judgment.  \ 
And  it  Is  farther  agreed  that  upon  failure 
to  make  the  payments  as  they  become  due,  i 


as  stated  above,  the  total  amount  of  this 
conditional  contract  shall  become  due  and 
payable.    [Signed]  Mrs.  Sarah  B.  Andrews." 

The  plaintiff  alleged  that  the  bill  of  sale 
had  been  transferred  to  it  for  value  received. 
It  further  alleged  that  fill  had  been  paid, 
and  that  nine  installments  of  |8  each  wer* 
then  due,  and  It  elected,  under  the  terms  of 
the  contract,  to  declare  the  full  amount  of  the 
balance  to  be  due— that  is,  $230 — besides  In- 
terest, and  asked  a  general  and  special  Judg- 
ment The  defendant  pleaded  that  the  con- 
tract was  not  the  property  of  the  John 
Church  Company,  and  that  it  cannot  legally 
sue  on  said  contract  She  further  pleaded 
that  she  had  paid  $123  and  made  all  pay- 
ments promptly,  under  the  terms  of  the  trad« 
as  made  by  her  with  the  parties  from  whom 
she  purchased  the  piano ;  that  she  was  to  pay 
said  $350,  not  in  money,  but  In  board  of  em- 
ploy^ of  McArthur  ft  Sons  Company;  that 
she  purchased  the  piano  upon  that  under- 
standing; and  that  said  terms  of  purchase 
were  ratified  by  McArthur  ft  Sons  Company. 
On  demurrer  the  court  struck  all  of  defend- 
ant's pleas  except  the  one  which  set  up  that 
the  contract  was  not  the  property  of  the  John 
Church  Company,  and,  after  the  introduction 
of  the  contract  and  the  so-called  transfer,  di- 
rected a  verdict  for  the  plaintiff.  The  ques- 
tion presented  for  our  determination  Is  wheth- 
er the  court  erred  In  restricting  the  case  to 
this  one  issue,  and,  finally,  in  directing  a  ver- 
dict for  the  plaintiff. 

The  defendant's  answer  did  not  deny  the 
execution  of  the  instrument  which  was  the 
foundation  of  the  suit;  and,  as  the  court 
could  not  legally  allow  the  terms  of  the  writ- 
ten Instrument  to  be  varied  by  the  introdue- 
tion  of  parol  evidence  in  regard  to  the  pay- 
ment of  the  installments  by  board  Instead  of 
money,  the  plea  of  the  defendant,  which  set 
up  a  parol  contract  totally  at  variance  with 
'that  sued  upon,  which  was  in  writing,  was 
properly  stricken.  It  appears  that  the  court 
thereafter  throughout  the  trial  dealt  with 
the  case  upon  the  assumption  that  the  writ- 
ten contract  of  sale  had  been  transferred  and 
that  all  rights  thereunder  bad  been  assigned 
to  the  bearer  by  McArthur  &  Sons  Co.,  and 
that,  for  that  reason,  the  John  Church  Com- 
pany had  the  right,  In  its  own  name,  to  main- 
tain an  action  upon  It  If  the  trial  Judge  had 
been  right  In  supposing  that  the  paper  was 
really  transferred,  his  subsequent  rulings  and 
his  final  disposition  of  the  case  would  have 
been  right ;  for  all  of  the  evidence  offered  by 
the  defendant  on  the  trial  and  rejected  by 
the  court  tended  to  question  the  title  of  the 
plaintiff,  the  holder  of  the  paper  upon  which 
suit  was  brought;  and,  while  a  defendant 
can  always  inquire  Into  the  title  of  a  holder 
of  a  contract  on  which  he  is  being  sued.  If  It 
be  to  his  Interest  still  that  title  cannot  be  in- 
quired into  unless  It  appears  that  the  Inquiry 
would  in  some  way  protect  the  defendant  or 
let  in  a  meritorious  defense.  If  there  had 
been  a  transfer  of  the  Instrument  in  qoes- 
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tlon,  the  title  of  the  holder  could  not  proper- 
ly have  been  Inquired  Into;  for,  the  payee 
having  parted  -with  all  Its  title  and  interest 
In  the  contract  by  a  written  Indorsement  and 
physical  delivery  of  the  paper,  a  transfer  or 
an  Indorsement  would  have  carried  with  It 
the  Idea  of  negotiation,  and  the  negotiated 
Instrument,  when  payment  therefor  has  been 
made  to  the  holder,  becomes  functus  officii. 
The  original  payee,  having  received  value  for 
his  Indorsement  to  the  bolder,  has  been  sat- 
isfied, and  bis  rights  are  at  an  end;  and  by 
payment  to  the  holder  she  would  be  fully 
protected  against  any  legitimate  consequences 
or  llabllftles  assumed  by  her  In  entering  Into 
the  contract.  If  there  had  been  a  transfer 
(as  the  plaintiff  admitted  the  execution  of  tbe 
contract  and  does  not  contend  that  she  has 
not  been  allowed  credit  for  all  payments 
made  thereon),  the  trial  Judge  would  have 
been  right  In  holding  that  the  defendant  was 
not  hurt  by  the  Judgment,  and  that  all  of  the 
evidence  offered  on  the  subject  of  title  waa 
Immaterial.  Had  there  been  a  transfer  or  an 
assignment  In  writing,  as  the  learned  Judge 
supposed,  this  case  would  be  practically  Iden- 
tical with  that  of  Johnson  v.  Cobb,  100  Oa. 
139,  28  S.  B.  72,  and  the  ruling  In  that  case 
would  be  applicable  In  this.  But  we  think 
tbe  learned  trial  Judge  was  In  error  In  admit- 
ting the  contract  In  evidence  over  defendant's 
objection,  and  In  holding  that  the  entry  there- 
on was  either  such  assignment  or  indorse- 
ment of  tbe  instrument  In  question  as  could 
evidence  title  in  the  plaintiff  or  entitle  It  to 
maintain  an  action  thereon.  The  so-called  In- 
dorsement Is  In  these  words :  "For  value  re- 
ceived, we  hereby  guarantee  the  payment  of 
the  within  conditional  purchase  contract,  and 
waive  presentation,  demand,  protest,  notice 
of  nonpayment  and  notice  of  protest"  These 
words  amount  to  nothing  except  to  guarantee 
payment  They  do  not  import  any  transfer 
of  the  title,  either  in  tbe  legal  instrument, 
the  contract,  or  the  physical  Instrument  there- 
in described,  and  to  which  title  is  reserved 
by  the  vendor.  Because  they  do  not  convey 
the  title  to  tbe  legal  instrument  the  plaintiff 
was  not  entitled  to  Its  general  Judgment; 
and,  for  consequent  failure  of  title  In  the 
musical  Instrument,  the  special  Judgment  Is 
out  of  tune.  Tbe  objection  of  the  defendant 
to  the  evidence,  as  certified  in  the  bill  of  ex- 
ceptions— that  the  contract  offered  In  evi- 
dence did  not  show  title  in  the  plaintiff,  for 
the  reason  that  tbe  entry  thereon  was  neither 
a  transfer  nor  an  Indorsement — was  well  tak- 
en, and  should  have  been  sustained. 

We  confess  that  during  the  oral  argument 
of  this  case  this  court  fell  Into  the  same  error 
as  did  tbe  learned  trial  Judge,  but  after  a 
more  thorough  Investigation  and  mature  con- 
sideration we  have  no  hesitancy  In  holding 
that  the  written  entry  of  the  words  quoted 
above  on  the  contract  submitted  In  evidence 
gave  the  plaintiff,  the  John  Church  Company, 
no  right  whatever  to  maintain  this  action. 
Counsel  for  defendant  In  error  cites  the  case 


of  Vanzant  v.  Arnold,  31  Oa.  212,  and  says 
that  "an  indorsement  worded  almost  exactly 
as  that  involved  in  the  case  at  bar  was  held 
to  be  not  merely  a  guaranty,  but  such  an  in- 
dorsement as  would  render  the  Indorsers'  li- 
able as  such."  We  see  no  similarity  whatev- 
er In  the  case  cited  and  the  present  case,  ex- 
cept that  there  was  a  guarantee  In  the  Van- 
zant Case  as  well  as  a  transfer  of  title.  As 
there  was  a  transfer,  the  guaranty  was  Im- 
material. Tbe  words  of  the  transfer  In  the 
Vanzant  Case  were  clear  and  explicit :  "For 
value  received  we  assign  the  within  notes  to 
Arnold,  Johnson  ft  Hamilton  and  to  H.  E. 
Dlblee  ft  Company,  waiving  demand  and  no- 
tice, and  guarantee  the  payment  of  the  same." 
While  there  was  a  guaranty,  the  case  turned 
on  the  fact  that  there  was  a  written  assign- 
ment which  operated  to  transfer  title,  and 
tbe  guaranty  of  payment  was  considered  by 
tbe  Supreme  Court  merely  as  defining  tbe  lia- 
bility of  the  Indorsement  as  expressed  in  tbe 
word  "assign."  This  Is  evident  from  the  lan- 
guage of  the  decision  on  this  subject,  as  ap- 
pears on  page'  212:  "We  think  the  defend- 
ants are  Indorsers.  Their  written  engage- 
ment on  the  back  of  tbe  note  has  the  legal 
effect  of  an  Indorsement  In  Georgia  of  notes 
not  payable  or  Intended  for  negotiation  In 
banks.  That  they  stipulate  therein  to  guar- 
antee the  payment  of  the  notes  does  not  tbe 
less  make  them  Indorsers  under  the  act  of 
1826,  •  •  »  for  by  it  they  have  the  right 
to  define  their  liability;  and  thus  may  be 
guarantors,  and  yet  indorsers,  within  the 
meaning  and  provisions  of  that  act." 

There  is  no  question  that  a  promissory  note 
not  containing  any  words  of  negotiability  Is 
so  far  negotiable  by  Indorsement  of  the  payee 
in  blank  as  to  pass  the  title  to  a  bona  flde 
holder  and  enable  talm  to  sue  the  maker  In 
bis  own  name.  Shelley  v.  Baker,  126  Oa. 
C63,  54  S.  E.  653.  But  this  Is  not  a  case  of  In- 
dorsement In  blank ;  because  the  very  words 
used  Import  a  guaranty,  and  exclude  the 
presumption  of  Indorsement  which  arises 
where  one  signs  his  name  across  a  contract 
Tbe  cases  of  Habersham  v.  Lehman,  63  Oa. 
383,  Heard  v.  De  Loach,  105  Oa.  500.  30  S.  B. 
040,  and  National  Bank  v.  Leonard,  01  Ga. 
805,  18  S.  B.  32,  as  well  as  the  Shelley  Case, 
above  cited,  are  none  of  them  applicable  in 
this  case,  because  they  all  deal  with  Indorse- 
ments in  blank.  The  decision  In  Oelser  Co. 
Y.  Jones,  00  Oa.  309,  17  S.  B.  81,  is  conclusive 
of  the  fact  that  the  entry  on  the  contract  in 
this  case  Is  a  mere  guaranty.  And  while  the 
words  quoted  by  counsel  for  defendant  In  er- 
ror, "bad  the  payee  of  these  notes  signed 
[such  a]  contract  upon  them  with  a  third 
person,  and  *  »  *  afterwards  negotiated 
them  to  such  third  person,  [tbe  payee]  could, 
under  our  law,  be  sued  and  made  answer- 
able as  indorser,"  appear  in  the  opinlpn  In 
that  case,  this  point  was  not  Involved  In  tbe 
case,  and  the  language  quoted  is  in  conflict 
with  the  rest  of  the  decision,  and  la  there- 
fore clearly  obiter  dictum.  ^On  the  contrary. 
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words  similar  to  tboiie  used  In  the  contract 
now  nnder  our  consideration  were  there  beld 
to  constitute  the  signers  not  Indorsers,  but 
guarantors.  "On  eacli  uote  was  the  follow- 
ing, without  date,  signed  by  Jones  ft  Toole: 
'For  a  consideration  not  herein  named,  we 
guarantee  the  payment  of  this  claim  to  the 
Gelser  Manufacturing  Company.' "  The  case 
was  dismissed  as  to  Jones  &  Toole,  and  the 
plaintiff  excepted.  In  rendering  the  opinion, 
Chief  Jnstice  Bleckley  says :  "Whether  the 
present  case  falls  within  this  exception  [CIt. 
Code  1895,  I  S873]  depends  on  the  question 
whether  Jones  ft  Toole,  declared  against  as 
indorsers,  are  such  in  fact,  or  whether  the 
terms  of  their  contract  render  them  liable  to 
the  plaintiers,  not  as  indorsers,  but  as  guar- 
antors only.  By  Its  very  nature  a  contract 
of  indorsement  cannot  be  entered  Into  with 
the  payee  of  a  promissory  note  as  indorsee, 
but  a  contract  of  guaranty  can  be  made  with 
him  as  well  as  with  any  subsequent  holder. 
Nor  does  the  mere  Indorsement  of  a  contract 
upon  a  note  render  the  signer  of  the  contract 
an  indorser,  within  the  legal  and  proper 
meaning  of  the  term.  It  Is  true  that  In  a 
physical  sense  he  is  an  Indorser  by  the  mere 
position  of  his  name  on  the  paper;  but  we 
apprehend  that  the  Constitution  Intends  by 
the  term  'Indorser'  to  refer  to  a  person  who 
has  entered  Into  a  contract  of  Indorsement  as 
diRtlnguIsbed  from  contracts  of  a  different 
class.  *  •  •  A  contract  of  Indorsement 
Is  one  of  negotiation.  Where  there  Is  no  ne- 
gotiation, either  real  or  apparent — that  Is, 
either  In  aubstance  or  In  form — there  can  be 
no  such  contract  *  •  *  Why  should  It 
not  be  held  that  the  parties,  one  and  all,  con- 
templated the  class  of  contract  which  the 
words  they  employed,  naturally  and  fairly 
construed.  Import,  to  wit,  a  contract  of  guar- 
anty? This  Is  the  better  and  safer  construe- 
tioD.  Jones  ft  Toole,  being  guarantors,  not 
Indorsers,  were  exempt  from  suit  In  any 
foimty  of  the  state,  except  In  Troup  where 
they  resided."  See,  also.  Trust  Co.  v.  Na- 
tional Bank,  101  n.  S.  «8,  26  U  Ed.  870. 
Judgment  reversed. 


PERKINS  et  al.  y.  TERRELL,  Oovemor. 
(No.  79.) 

(Court  oC  Appeals  of  (Georgia.    Feb.  20,  1907.) 

1.  Bail— SuBBKNDKB— What  Constitutes. 

"Ball  may  surrender  their  principal  in  va- 
cation to  the  sheriff  or  in  open  court,  in  dis- 
charge of  themselves  from  liability."  Penal 
Code  1895,  {  935.  Producing  or  presenting  a 
principal  in  court  is  not  ail  that  la  required  to 
discharge  the  obligation  and  relieve  securities 
from  their  liability  under  a  criminal  bond.  In 
order  for  a  surrmder  of  the  principal  in  open 
court  to  be  effective,  the  attention  of  the  court 
nnit  be  called  to  the  presence  of  the  defendant 
principal,  and  the  intention  to  surrender  him 
■DQiit  be  definitely  expressed  and  understood. 

(a)  The  highest  evidence  of  surrender  is  an 
exooeretar  entered  upon  the  minutes. 

(b)  TTbere  is  no  evidence  here  at  all  of  a  snr- 
reoder  into   custody.     Being  in  court   is  one 


thing,  being  In  custody  another."    Williams  v. 
Jenkins,  5.3  Ga.  167. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  5,  Bail,  {  331.] 

2.  Same— FoRiiEiTUBK— SoiBB  Facias. 

A  proceeding  by  scire  facias  to  forfeit  a 
criminal  recognizance  is  a  civil  case,  distinctly 
separate  from  the  criminal  indictment,  and  an- 
cillary thereto  for  one  purpose  only — the  secur- 
ing of  the  defendant's  presence.  The  rule  nisi 
and  scire  facias  majr  be  disposed  of  hy  a  judg- 
ment of  dismissal,  with  judgment  for  costs  only, 
without  invalidatmg  the  appearance  bond  of  the 
defendant  or  relieving  his  securities. 

3.  Saub. 

If  the  defendant  is  called  in  court  on  the 
sounding  of  his  case,  the  uttering  and  repeat- 
ing of  the  ancient  and  customary  words  of  form- 
al forfeiture  becomes  a  useless  and  perfunctory 
ceremonial.  The  real  beginning  of  the  proceed- 
ing to  forfeit  a  recognizance  being  the  issuance 
of  the  rule  nisi  and  its  signature  by  the  judge,  a 
dismissal  of  the  rule  nisi,  or  a  discharge  there- 
from by  the  court  in  passing  upon  the  answer, 
will  not  prevent  a  subsequent  forfeiture  of  the 
bond,  where  the  sureties  have  neither  surren^ 
dered  their  principal  nor  paid  the  costs. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Washington; 
Hardeman,  Judge. 

Action  by  Terrell,  (Governor,  against  Per- 
kins and  others  on  a  recognizance.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.    Affirmed^ 

F.  W.  Gilbert  and  W.  A.  Slaton,  for  plain- 
tiffs in  error.  R.  0.  Norman,  Sol.,  for  de- 
fendant In  error. 

RUSSELL,  J.  Perkins  was  Indicted  by 
the  grand  Jury  of  Wilkes  county  and  was 
arrested  on  a  bench  warrant,  and  Hill  and 
Crouch,  as  his  securities,  entered  Into  a  re- 
cognizance by  which  they  bound  themselves 
to  be  responsible  for  the  appearance  of  their 
principal,  Perkins,  at  the  next  superior  court, 
and  "from  day  to  day  and  term  to  term," 
to  answer  to  the  indictment  and  "not  to 
depart  thence  without  the  leave  of  said 
court."  The  Indictment  was  transferred  to 
the  city  court  of  Washington,  and  the  re- 
cognizance or  appearance  bond  went  with  It 
as  matter  of  law.  At  the  October  term, 
1904,  of  said  city  court,  the  defendant,  Per- 
kins, failed  to  appear,  his  bond  was  formal- 
ly forfeited,  and  a  rule  nisi,  in  usual  form, 
issued  and  was  signed  by  the  judge.  The 
rule  nisi,  after  reciting  the  making  of  the 
bond,  its  terms,  and  its  formal  forfeiture, 
called  upon  Perkins,  principal,  and  Hill  and 
Crouch,  securities,  to  show  cause  at  the  next 
term  Of  court  why  this  order  should  not  be 
made  final,  and  scire  facias  was  ordered  to 
Issue.  The  securities  were  each  served  per- 
sonally with  copy  of  the  scire  facias.  It  can- 
not be  determined  from  the  record  whether 
Perkins  appeared  at  the  next  quarterly  term. 
In  January,  1905,  or  not.  However,  from  the 
fact  that  no  judgment  absolute  was  taken  at 
the  January  term,  1005,  it  may  be  assumed 
that  he  was  then  present  in  court  though  no 
action  was  taken  by  the  court  on  the  rule 
nisi.    At  the  April  term,  1905,  the  court  con- 
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Bidered  the  rule  nisi  (and  presumably  tbe 
answer  of  tbe  defendants  tbereto,  tbougb 
no  answer  was  sent  up),  and  on  April  18th 
entered  up  tbe  first  one  of  tbe  two  Judgments 
wblch  have  been  brougbt  to  our  considera- 
tion by  tbe  writ  of  error.  At  tbe  October 
t»m,  1905,  tbe  defendant  again  failed  to  ap- 
pear; and  tbe  court  allowed  tbe  same  bond 
upon  wbich  a  rule  nisi  was  granted  October 
18,  l'M4,  and  on  wbicb  scire  facias  bad  been 
issued  and  Judgment  for  costs  bad  been  ren- 
dered, to  be  again  formally  forfeited.  An- 
other rule  in  tbe  same  language  as  tbe  first 
was  granted  and  scire  facias  again  ordered 
to  issue.  Thereupon  tbe  securities  answered, 
by  their  attorneys,  and  pleaded  a  discharge 
from  any  and  all  liability  as  securities  on  tbe 
appearance  Ixtnd  of  their  principal,  Perkins, 
and  insisted  that  by  reason  of  the  judg- 
ment of  April  18,  1905,  heretofore  referred 
to,  tbeir  bond  could  not  again  be  forfeited, 
tbe  body  of  their  principal  having  been 
produced  to  tbe  court  and  the  costs  paid  in 
accordance  with  its  prior  judgment  The 
issue  thus  formed  (there  being  no  traverse 
of  tne  answer)  was  submitted  to  the  court 
without  a  Jury,  his  honor  Judge  S.  H.  Harde- 
man presiding,  who  found  against  tbe  de- 
fendant securities  and  entered  up  Judgment 
against  tbem,  by  rule  absolute  on  the  bond, 
for  tbe  full  amount  of  tbe  recognizance  and 
costs. 

The  bill  of  exceptions  excepts  to  the  Judg- 
ment on  six  grounds,  and  in  each  assigns  er- 
ror as  follows:  (1)  That  said  Judgment  is 
contrary  to  law.  (2)  That  said  Judgment  is 
contrary  to  the  evidence,  against  tbe  weight 
of  the  evidence,  and  is  without  evidence  to 
support  It  (3)  That  It  appearing,  from  tbe 
evidence  and  the  admissions  of  counsel  for 
plaintiff,  that  the  bond  sought  to  be  forfeited 
in  this  proceeding  hnd  been  once  forfeited 
before,  and  that  defendants  John  J.  Hill  and 
J.  8.  Crouch  had  produced  the  body  of  tbeir 
principal,  W.  D.  Perkins,  in  answer  to  a 
rule  nisi,  before  final  Judgment,  and  had 
been  relieved  from  further  liability  on  said 
first  rule  nisi,  the  Judgment  of  tbe  city 
court  of  Washington  discharging  said  se- 
curities from  further  liability  on  said  first 
scire  facias  and  rule  nisi  discharged  said 
securities  absolutely,  and  tbey  are  not  liable 
on  a  second  forfeiture  of  said  bond.  (4)  That 
a  second  forfeiture  of  the  same  bond  given 
for  the  appearance  of  tbe  accused  is  illegal 
and  void.  (5)  That  the  order  of  Judge  Wil- 
liam H.  Toombs  on  the  first  forfeiture  of 
said  bond  discharged  said  securities  absolute- 
ly from  further  liability  on  said  bond.  (6) 
That  it  appearing  from  the  record  of  said 
city  court  of  Washington,  properly  introduc- 
ed in  evidence,  that  said  securities  bad  pro- 
duced the  body  of  their  principal  to  the  court 
in  answer  to  a  rule  nisi  and  scire  facias  for- 
feiting their  bond,  tbe  said  securities  were 
discharged  by  said  act,  and  were  not  fur- 
ther liable  on  said  Iiond.  The  consideration 
of  tbie  last  four  grounds  will  dispose  of  the 


first  two,  wbicb  are  formal  only.  And  re- 
lieving assignments  3,  4,  5,  and  6  of  useless 
verbiage,  they  can  be  satisfactorily  deter- 
mined by  grouping  tbeir  subject-matter  in  an 
interrogative  form,  into  two  inquiries,  and 
correctly  answering  these  questions:  (1) 
Were  these  securities  relieved  and  discharg- 
ed from  further  liability  on  the  bond  tie- 
cause  tbey  produced  tbeir  principal  at  court 
in  response  to  the  scire  facias,  before  the 
Judgment  rendered  on  the  first  nisi?  (2) 
Were  the  securities  discharged  from  liability 
by  tbe  former  judgment  of  the  court?  The 
answer  to  both  questions,  in  our  opinion,  de- 
pends almost  wholly  on  the  terms  and  mean- 
ing of  the  order  or  judgment  for  costs.  Its 
terms  are  as  follows:  "It  appearing  to  tbe 
court  that  tbe  principal  in  the  within  recog- 
nizance has  been  produced,  it  is  ordered  and 
adjudged  that  the  securities  upon  said  re- 
cognizance be  discharged  from  liability  upon 
this  rule  nisi  upon  payment  of  the  costs  of 
rule  nisi  and  scire  facias.  It  is  further  or- 
dered and  adjudged  that  the  oificers  of  the 
city  court  of  Washington  do  recover  of  the 
said  W.  D.  Perkins,  principal,  and  Jno.  J. 
Hill  and  J.  S.  Crouch,  securities,  the  sum  of 
twelve  and  >o/ioo  dollars,  costs  of  this  rule 
nisi  and  scire  facias.  This  18th  April,  1905. 
W.  H.  Toombs,  Judge  C.  C.  W."  "Cost  paid 
this  25  day  of  Nov.  1905.  H.  G.  Binns, 
Clerk."  Its  meaning  is  made  more  clear  by 
reference  to  the  purpose  of  the  rule  nisi,  as 
shown  by  the  words  employed  therein  (after 
the  statement  of  the  prtncipal's  absence  and 
the  formal  forfeiture):  "It  Is  therefore  or- 
dered by  the  court  that  the  said  W.  D.  Per- 
kins, principal,  and  Jno.  J.  Hill  and  J.  S. 
Crouch,  securities,  forfeit  their  obligation, 
and  that  the  said  J.  M.  Terrell,  Governor,  or 
his  successor,  recover  against  the  said  W. 
D.  Perkins  principal,  and  Jno.  J.  Hill  and  J. 
S.  Crouch,  securities,  the  sum  of  one  hundred 
dollars,  the  amount  of  their  obligation  so 
forfeited  as  aforesaid,  unless  at  the  next 
term  of  this  court  tbey  show  sufficient  cause 
why  this  order  should  not  be  made  final," 
etc. 

It  must  be  borne  In  mind  that  tbe  forfeit- 
ure of  a  criminal  bond  (including  rule  nisi, 
scire  facias,  answer,  and  final  judgment  or 
rule  absolute)  is  not  a  part  of  the  criminal 
case,  but  a  distinct  civil  proceeding  ancillary 
to  the  criminal  for  only  one  purpose — to  pro- 
cure the  presence  of  the  accused.  The  rule 
nisi  is  a  mere  warning— an  order  to  show 
cause  why  the  defendant  is  absent.  If  good 
and  sufficient  cause  is  shown,  the  court  may 
dismiss  the  rule  without  costs.  If  sufficient 
cause  for  the  absence  of  the  defendant  prin- 
cipal Is  shown,  but  tbe  showing  could,  by 
tbe  exercise  of  proper  diligence,  have  been 
presented  sooner,  and  the  cause  thereby  have 
been  continued  without  the  annoyance,  delay, 
and  expense  which  has  attached  by  reason 
of  lack  of  a  more  timely  showing,  the  court 
may  dismiss  tbe  rule  nisi,  but  adjudge  tbe 
costs  against  tbe  defendants,  as  penalty  for 
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tbeir  dllatorlneBB  and  so  as  not  to  deprive  the 
officers  of  the  Just  reward  of  their  services. 
Neither  depends  upon  or  Infers  a  surrender 
of  the  principal,  though.  If  the  principal  has 
been  surrendered,  the  action  of  the  court 
would  not  be  different.  And  the  principal  is 
not  required  to  be  in  the  custody  of  the  sher- 
'  ifT,  If  the  court,  at  the  time  of  passing  the 
judgment.  Is  satisfied  the  principal  Is  within 
reach  of  the  court,  in  the  custody  of  his 
bondsmen.  Either  course  Is  In  the  discretion 
of  the  court,  unless  the  defendant  Is  again 
absmt,  when,  unless  the  scire  facias  be  con- 
tinned,  upon  showing  as  In  other  causes, 
judinnent  absolute  will  be  rendered  for  the 
amount  of  the  bond  and  costs. 

We  can  only  make  our  answer  to  the  first 
qnestlon  by  the  record.  The  rule  nisi  sum- 
moned principal  and  securities  to  offer  their  ex- 
cuse, if  they  liad  any,  for  the  absence  of  the 
principal.  The  securities  present  the  princi- 
pal, produce  him,  so  as  to  prevent  a  judgment 
absolute  for  the  full  amount  of  the  obligation. 
The  presence  or  production  absolutely  pre- 
vents any  further  present  proceeding  as  to 
the  principal  sum  mentioned  In  the  obliga- 
tion, for  the  court  can  now.  If  he  wishes,  try 
the  defendant  But  naturally  says  the  law, 
"Why  were  you  absent,  and  why  were  the 
court  and  offlcers  put  to  trouble  and  labor 
by  your  former  absence?"  This  Is  all  that  Is 
left  to  the  civil  proceeding  by  rule  nisi  and 
scire  facias.  If  the  principal  had  an  Impera- 
tive excuse  for  his  absence,  the  court  will 
excn!>«  him  by  dismissing  the  rule  without 
the  costs.  If  his  excuse  presents  no  good  rea- 
son for  his  absence,  the  most  the  court  can 
do,  so  far  as  that  separate  civil  suit  or  scire 
facias  is  concerned,  is  to  have  judgment  en- 
tered against  the  principal  and  his  bonds- 
men for  costs.  The  purpose  of  the  rule  nisi 
being  to  warn  the  securities  that  unless  the 
defendant  appear  the  bond  will  be  finally  for- 
feited, forfeiture  Is  prevented  either  by  the 
appearance  of  the  principal  or  by  showing 
good  excuse  why  he  was  absent;  but  the 
bond  is  not  annulled  or  its  status  changed. 
To  do  this,  by  section  935  of  the  Penal  Code 
of  1895,  the  principal  must  be  surrendered. 
•  The  word  used  In  the  judgment  for  costs  is 
the  defendant  was  "produced."  The  order 
In  question  is  not  an  exoneretur,  and  there- 
fore not  an  evidence  of  a  surrender.  It  in 
nowise  gives  defendant  "leave  to  depart" 
"It  appearing  to  the  court  that  the  prin- 
cipal has  been  produced"  cannot  be  construed 
as  evidence  of  a  surrender  into  custody.  To 
produce  or  sbow  a  person  or  thing  Is  not 
synonymous  with  "surrender."  "Produce," 
according  to  Webster's  International  Diction- 
ary, means  "to  bring  forward;  to  lead  forth; 
to  offer  to  view  or  notice;  to  exhibit;  to 
show" — while  "surrender"  the  same  author- 
ity defines:  "To  yield  to  the  power  of  anoth- 
er; to  give  or  deliver  up  possession  of  (any- 
thing) upon  compulsion  or  demand;  as,  to 
surrender  one's  person  to  an  enemy  or  an 
officer;    •    •    *    to  yield;   to  render  or  de- 


liver up;  to  give  up;  as,  a  principal  snr* 
rendered  by  his  ball."  In  Williams  v.  Jen- 
kins, 53  Oa.  167,  the  court  held  that  an  entry 
of  the  Solicitor  General  reciting  payment  of 
costs  and  that  the  defendant  appeared  in 
court  was  no  discharge  of  the  bond  or  satis- 
faction of  the  estreatraent  In  that  case 
Judge  McCay  says:  "There  is  no  evidence 
here  at  all  of  a  surrender  into  custody. 
Being  in  court  Is  one  thing,  being  in  custody 
is  another."  The  securities  In  their  answer 
do  not  aver  that  they  surrendered  Perkins, 
or  relinquished  that  custody  the  law  vested 
In  them  as  sureties,  or  that  It  was  their 
desire  or  Intention  to  surrender  him.  They 
merely  aver  that  they  are  discharged  from 
liability  because  they  produced  him  in  re- 
sponse to  the  rule  nisi  of  the  court,  when 
they  had  already  obligated  themselves  to  do 
this  by  their  bond.  So  that  there  Is  no  evi- 
dence of  a  surrender,  because  there  is  no 
exoneretur  shown.  GriflSn  t.  Moore,  2  Oa. 
831;  Dennard  v.  State.  2  Ga.  137.  We  are 
compelled,  therefore,  to  answer  the  first  ques- 
tion In  the  negative  and  take  up  the  second 
interrogatory. 

Did  the  judgment  operate  to  discharge  the 
sureties?  We  hardly  think  that  the  familiar 
doctrine  Insisted  upon  by  counsel  for  plaintiff 
in  error  and  embodied  in  Civ.  Code  1805,  i  2972, 
has  any  application  In  this  case.  The  judg- 
ments of  courts  are  not  upon  the  same  plane 
as  the  acts  of  individuals,  in  such  sense  as 
that  the  surety  on  a  bail  bond  can  be  said 
to  be  injured  and  his  risk  increased  by  a 
judgment.  If  be  did  not  understand  it,  he 
could  except  to  It.  Counsel  for  plaintiff  in 
error,  in  his  brief,  says:  "Under  the  facts  of 
this  case,  was  the  risk  of  the  sureties  In- 
creased by  the  action  of  the  court?  These 
sureties  were  not  men  versed  In  the  law. 
They  did  not  have  the  legal  ability  necessary 
to  draw  the  distinction  between  releasing 
them  from  further  liability  on  that  scire 
facias,  and  releasing  them  from  further  lia- 
bility on  the  b^nd,  which  they  believed  to  be 
satisfied  by  the  judgment.  They  understood 
themselves  to  be  released  from  further  lia- 
bility, and  sought  to  keep  the  principal 
within  their  reach  no  longer.  Except  for 
that  judgment  they  probably  could  and  would 
have  kept  him  within  reach  of  the  court, 
and  have  saved  themselves  by  producing  him 
when  called  on  to  do  so."  In  reply  to  this 
we  can  only  say  (even  if  we  could  go  outside 
of  the  record  to  construe  the  judgment)  that 
a  discharge  from  a  rule  nisi  and  a  discharge 
from  liability  on  a  criminal  recognizance  are 
so  different  that  knowledge  of  the  difference 
has  to  be  assumed  on  the  same  principle 
that  Ignorance  of  the  law  is  no  excuse  or 
protection.  So  far  from  being  an  exoneretur 
on  the  bond,  the  judgment  of  Judge  Toombs 
expressly  confines  the  release  to  the  rule 
nisi.  The  judgment  contains  no  hidden  force 
within  It  that  can  so  expand  It  as  to  make 
it  embrace  more  than  it  expresses.  It  has 
no  effect  beyond  Its  plain  termriQid  meaning. 
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Ezpresslo  nnlus  est  excluslo  alterlus.  The 
securitlea  are  excepted  from  a  discbarge  by 
tbe  unmistakable  terms  ot  the  Judgment 
Furthermore,  tbe  dismissal  of  tbe  rule  nisi 
was  predicated  on  payment  of  the  costs,  and 
It  appears  from  the  record  that  the  prerequi- 
site was  not  compiled  with  until  November 
25,  1005,  more  than  a  month  after  the  is- 
suance of  tbe  second  rule  nisi.  This  would 
have  defeated  a  discbarge  and  have  allowed 
the  rendition  of  Judgment  absolute  on  the  first 
rule.  If  not  on  the  second.  Pen.  Code  1895, 
§  935;  Ward  v.  Colquitt,  82  Ga.  267.  So  that 
the  Judgment  for  costs  on  tbe  rule  nisi,  April 
18,  1905,  did  not  discharge  or  relieve  the  se- 
curities on  the  bond. 

Another  question  is  presented  by  tbe  briefs 
to  which  we  will  direct  our  attention.  It 
Is  the  Inquiry  whether  a  bond  can  be  formally 
forfeited  and  rule  nisi  be  Issued  more  than 
once.  As  stated  in  briefs  of  counsel  for  both 
parties,  the  question  has  never  been  express- 
ly decided.  But,  bearing  In  mind  the  fact 
that  the  formal  words  of  forfeiture  by  which 
tbe  defendant  is  orally  called  in  court  by  tbe 
sherifF,  who,  repeating  after  tbe  state's  coun- 
sel, likewise  warns  the  securities  by  name  to 
produce  the  body  of  tbe  principal  as  they  are 
bound  to  do,  etc..  Is  merely  an  ancient  for- 
mality, now  virtually  of  no  service,  and  that 
the  forfeiture  really  begins  with  the  Judge's 
signature  to  the  rule  nisi,  and  considering 
further  that  the  function  of  this  rule,  as 
before  stated,  Is  merely  to  notify  the  bonds- 
men. It  Is  clear  to  our  minds  that  there  Is 
no  reason  why  numerous  rules  nisi  and  scire 
facias  may  not  Issue  without  affecting  its 
validity,  or  Its  binding  force  as  regards  the 
sureties.  The  bond  does  not  become  functus 
officii  until  there  has  been  entered  on  the 
minutes  a  rearrest  of  the  defendant  under 
order  of  tbe  Judge  at  bis  discretion  (Smith 
V.  Kitchens,  61  Ga.  160,  21  Am.  Rep.  232),  or 
unless  there  has  been  a  surrender  of  the 
principal,  or  a  Judgment  absolute  for  the 
amount  of  the  obligation,  or  there  has  been 
a  rearrest  of  the  defendant  by  an  order  en- 
tered in  pursuance  of  a  motion  to  strengthen 
tbe  bond  by  additional  security.  Tbe  scire 
facias  is  a  dvll  suit.  No  one  would  insist 
that  to  bring  a  suit  on  a  note,  and,  for  any 
one  of  various  reasons,  to  dismiss  it,  would 
avoid  the  note  and  prevent  a  subsequent  ac- 
tion. The  rule  nisi  and  scire  facias  con- 
stitute the  beginning  of  a  suit  on  the  crim- 
inal bond,  and  can  be  dismissed  without 
prejudicing  or  preventing  a  subsequent  for- 
feiture. 

Counsel  for  plalntitT  In  error  insists  that 
the  law  applicable  to  sureties  under  ordinary 
circumstances  applies  to  sureties  on  a  recog- 
nizance, and  any  act  of  the  law,  or  its  ma- 
chinery, the  court  or  its  officers,  which  in- 
creases tbe  risk  of  the  sureties,  will  relieve 
them.  Under  Civ.  Code  1S95,  {  2972,  acts  of 
"the  creditor" — ^the  opposite  party — are  those 
that  relieve.    Certain  acts  of  the  Solicitor 


General  representing  the  state — the  opposite 
party — can  relieve  sureties,  but  the  court  In 
rendering  a  Judgment  Is  In  no  sense  the  op- 
posite party.  If  his  acts  are  erroneous,  they 
can  be  taken  advantage  of  only  in  the  man- 
ner provided  by  law  for  review.  Certainly 
the  authorities  cited  do  not  support  the  con- 
tention of  plaintiff  in  error.  In  Lamb  v. 
State,  73  Ga.  687,  the  case  In  which  tbe 
principal  was  bound  to  appear  and  answer 
had  been  continued,  and  the  bond  did  not 
(as  in  the  present  case)  obligate  the  securi- 
ties to  produce  the  principal  from  "term  to 
term."  Likewise  In  Colquitt  v.  Smith,  65  Qa. 
341,  the  bond,  not  being  from  term  to  term, 
was  not  forfeitable,  because  functus  officii — 
it  had  served  its  day.  In  Roberts  v.  Gordon, 
86  Ga.  386,  12  S.  E.  648,  the  principal  had 
been  tried,  convicted,  and  sentenced,  and  the 
court  was  obliged  to  hold  that  after  sentence 
he  ought  to  have  been,  and  hence  was  pre- 
sumed to  be.  In  the  custody  of  the  sheriff. 
Bethune  v.  Dozler,  10  Ga.  235,  was  not  a 
case  of  forfeiture  of  a  criminal  bond.  The 
most  that  can  appear  from  that  case  to  l>e 
applicable  even  as  argument  In  this  is  the 
principle  that,  "the  undertaking  of  a  surety 
being  strlctl  juris,  he  cannot  •  •  •  be 
bound  further  than  the  very  terms  of  his 
contract;  and.  If  the  prhicipal  and  obligee 
change  the  terms  of  it  without  his  consent, 
the  surety  Is  discharged."  While  the  state, 
in  the  name  of  the  Governor,  Is  the  obligee, 
tbe  Judge  is  not  even  officially  a  party  there- 
to, and,  as  we  have  stated  above,  a  Judgment 
of  the  court  cannot  be  treated  as  in  tbe  class 
with  the  acts  of  individuals  by  which,  the 
risk  of  a  surety  being  increased,  he  Is  re- 
leased. The  actions  of  a  court  are  subject- 
matter  of  review. 

We  conclude,  therefore,  that  the  Judgment 
of  the  dty  court  of  Washington  was  right 
None  of  the  exceptions  are  well  taken,  and 
therefore  the  Judgment  Is  affirmed. 


SEABOARD  AIR  LINE  RT.  v.  BOSTOCK. 
(No.  63.) 

(Court  of  Appeals  of  (Georgia.    Feb.  13,  1907.) 

1.  Masteb  and  Sebv ant— Action  tob  Injxj- 

BIES — DeCLABATION— StJFFtCIENCY. 

Tile  declaration  as  amended  is  good  as 
against  a  general  demurrer. 

2.  Tbiai.  —  Instbuctions  —  Law  Appucablb 
TO  Pabtioulab  Theobies. 

The  principle  of  law  contained  In  Civ.  Code 
1895,  §  3830,  that,  "if  the  plaintiff  by  ordinary 
care  could  have  avoided  the  consequenceB  to 
himself  caused  by  the  defendant's  negligence,  he 
is  not  entitled  to  recover,"  having  been  clearly 
and  distinctly  raised  by  the  answer  and  the  evi- 
dence, it  was  reversible  error  for  the  court  not 
to  have  given  this  law  in  charge  to  the  jury, 
even  without  any  request  to  do  so.  Atlanta 
Ity.  Co.  v.  Gardner,  49  S.  E.  818,  122  Ga.  92, 
93  (7). 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dlf. 
vol.  46,  Trial,  SS  478,  630.] 
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a  Writ  of  Ebbob— OBjxonoifS  Below— Mo- 
n05  FOB  Nbw  TBIAI/— Gbounds— Aittheu- 
noATiOH  or  Statemeiit. 
Where  one  of  the  groonds  in  the  motion  for 
new  trial  is  the  failure  of  tlie  court  to  charn 
the  abore  principle  of  law,  and  the  question  la 
made  before  this  court  that  there  is  no  sufficient 
Terification  of  this  ground,  the  court  will  exam- 
ine tbe  record  and  bill  of  exceptions  to  ascertain 
if  sQch  is  the  fact :  and  where  it  appears  from 
the  record  that  said  ground  of  the  motion  waa 
presented  to  the  trial  court,  considered,  and 
onrraled,  and  it  further  appears  that  the  entire 
chain  deUvered  to  the  jury  liad  been  approved 
bj  the  judge,  and  waa  at  that  time  a  part  of 
the  record,  and,  from  an  examination  thereof, 
it  is  manifest  that  the  court  did  not  give  in 
charge  the  foregoing  principle,  such  facta,  taken 
together,  will  be  considered  by  this  court  as  a 
Diffident  verification  of  said  ground  of  the  m(^ 
tioD.  Colaon  v.  Meyers,  5  S.  B.  504,  80  Oa. 
499  (3). 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  2,  Appeal  and  Error,  |  1156.] 

4.  Trial  — lN8TRucnoN8 — Law  Afplicablb 
TO  pabticttlab  Theobies. 
The  error  of  the  court  set  out  in  the  sec- 
ond headnote  requiring  a  new  trial,  a  decision 
on  the  other  assignments  of  error  is  not  necee- 
■ij. 

(SjUaboB  by  the  Court) 

Error  from  City  Court  of  Sayannah;  Nor- 
wood, Judge. 

Action  by  one  Bostock  against  the  Sea- 
board Air  Line  Railway  for  pergonal  inju- 
ries. Judgment  for  plaintiff,  and  defendant 
brings  error.     Reyersed. 

The  plaintlft  alleged  that  he  was  employed 
by  the  defendant  company  as  a  switchman, 
and  while  so  engaged  It  became  hia  duty  to 
place  against  the  wheel  of  a  box  car  a  chock, 
being  a  piece  of  scantling  four  by  four  inch- 
es square,  and  four  or  five  feet  long;  tibat 
the  railroad  track  ran  east  and  west,  and 
the  ebock  was  placed  on  the  soutb  rail  of  the 
track,  10  or  12  Inebes  of  the  end  of  the  chock 
being  between  the  rails,  and  the  longer  part 
pointing  Eoutta  and  being  beld  in  Its  posi- 
tion by  being  pressed  against  the  car  wheel; 
that  be  adopted  the  proper  and  usual  method 
of  chocking  the  wheel  to  prevent  the  car 
from  rolling  west  and  to  cause  it  to  remain 
stationary;  that  the  object  in  chocking  the 
wheel  was  to  enable  other  servants  of  the 
company  to  couple  a  train  to  this  box  car; 
that  It  was  the  duty  of  the  engineer  of  the 
train  to  have  so  backed  It  as  to  avoid  coming 
in  contact  with  the  box  car  with  tmusual 
force  and  yiolence,  but  be  backed  the  train 
against  the  box  car  with  such  great  and  un- 
osual  force  and  yiolence  that  the  wheel  of 
the  moving  train  ran  upon  the  chock  and 
threw  the  projecting  end  of  it  around,  so  that 
It  struck  the  plaintiff  on  the  right  leg  near 
the  knee,  throwing  him  to  the  ground  and 
prododng  a  wound  that  has  resulted  in  per- 
manent injury  to  bim  (describing  It,  and  al- 
leging the  damages  sustained);  that  he  did 
Dot  know,  and  could  not  by  ordinary  care 
bare  known,  that  the  engineer  was  about  to 
strike  the  stationary  car  and  the  projecting 
Kantllng  with  great  and  unusual  force  and 
violence,  but  bad  reason  to  belieye  that  he 


would  have  caused  tbe  train  to  back  slowly 
and  with  due  care.  By  its  answer  the  de- 
fendant alleged  that  tbe  injuries  complained 
of  were  not  caused  by  any  negligence  on  Its 
part,  but  were  caused  by  the  plaintiff's  neg- 
ligence, or  arose  from  one  of  the  risks  of 
the  business  in  which  be  was  engaged;  that 
by  tbe  exercise  of  ordinary  care  he  could 
have  avoided  the  Injuries,  and  he  did  not 
exercise  such  care.  There  was  a  verdict  for 
tbe  plaintiff;  and  tbe  defendant  excepted  to 
the  overruling  of  its  general  demurrer  to 
the  petition,  and  of  its  motion  for  a  new 
trlaL  Tbe  other  material  facts  sufficiently 
appear  in  the  beadnotes. 

J.  Randolph  Anderson,  for  plaintiff  In  er- 
ror. Garrard  &  Meldrlm,  for  defendant  in 
error. 

HILL,  0.  J.    Judgment  reversed. 


CHAPMAN  V.  CONWELL.     (No.  81.) 

(Court  of  Appeals  of  Georgia.     Feb.  14.     B*- 

hearing  Denied  March  2,  1907.) 

1.  Justices  of  the  Peace— Mistbial. 

A  justice  of  the  peace  has  the  right  to  de- 
clare a  mistrial,  where  the  jury  cannot  agree 
on  a  verdict.  Even  if  this  right  did  not  exist  as 
an  inherent  right  in  the  court,  its  exercise  would 
not  result  In  preventing  the  further  prosecution 
of  tbe  case  which  bad  been  withdrawn  from 
the  consideration  of  the  jury  by  the  declaration 
of  a  mistrial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  i  365.] 

2.  Same— FoBM  of  Action. 

A.  sued  B.  in  a  justice's  court  "In  an  action 
of  debt  due  on  an  account."  The  evidence  show- 
ed that  B.'s  liability  was  based  on  an  agreement 
made  with  A.  to  pay  for  the  property  represent- 
ed by  the  account,  in  the  event  of  its  destruction 
by  fire  while  A.'s  house  was  occupied  by  B.'s 
servant.  A.  fully  performed  his  part  of  the  con- 
tract, and  nothing  remained  to  oe  done  by  B., 
except  to  pay  for  the  property  which  was  de- 
stroyed by  fire  while  the  house  was  occupied  by 
bis  servant  Held,  that  such  an  action  waa 
properly  brought,  although  there  was  an  express 
contract  between  the  parties  on  the  subject- 
matter  from  which  the  debt  arose.  The  contract 
in  question  was  evidence  of  the  debt  Johnson 
V.  Quin,  52  Ga.  485 ;  Hill  v.  Balkcom,  5  S.  E. 
200,  79  Ga.  444 ;  Tumlin  v.  Bass  Furnace  Co., 
20  S.  E.  44,  93  Ga.  590. 

[Ed,  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  |  22a] 

3.  Frauds,  Statute  of  —  Obioinai.  TTndeb- 
taking. 

The  contract  in  this  case  was  an  original 
undertaking,  and  not  within  tbe  statute  of 
frauds. 

4.  Same- Evidence— SumciKNCT. 

The  value  of  the  personal  property  destroy- 
ed by  fire,  for  which  the  defendant  had  express- 
ly agreed  to  pay,  was  substantially  shown  by 
the  evidence. 

(Syllabus  by  the  (3ourt) 

Error  from  Superior  Court,  Elbert  Coun- 
ty;  Holden,  Judge. 

Action  by  O.  E.  C!onweIl  against  M.  B. 
Chapman.  Judgment  for  plaintiff.  From 
an  order  dismissing  a  writ  of  certiorari,  de- 
fendant brings  error.    Afflrmedf^  i 
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Z.  B.  Rogers,  for  plaintiff  In  error.  O. 
Roberts,  for  defendant  In  error. 

HILL,  0.  3.  Conwell  brought  stilt  against 
Chapman  In  the  justice's  court  for  a  "debt 
due  on  an  account."  A  copy  of  the  account 
attached  to  the  summons  was  as  follows: 
"M.  E,  Chapman  to  G.  E.  Conwell,  debtor. 
Jnn.  2d,  1004.  To  2  horse-loads  of  crab- 
grass  hay,  3000  lbs,  at  $15.00,  $22.50 ;  6  one- 
horse  loads  pea  vine  hay,  21^  tons,  $33.75; 
l.'iOO  bundles  fodder  at  $2  per  100,  $30.00. — 
$86.25.  Georgia,  Elbert  County.  Personally 
comes  G.  E.  Conwell,  who  on  oath  says  that 
the  above  account  Is  Just,  true,  due  and  un- 
paid. O.  E.  Conwell."  "Sworn  to  and  sub- 
scribed before  me,  this  14th  day  of  , 

1904.  T.  J.  Cleveland,  J.  P."  The  defendant 
answered  the  suit  by  a  general  denial  of  the 
Indebtedness,  and  by  stating  that,  if  he  did 
owe  any  part  or  all  of  said  account,  "the 
charges  are  excessive,  and  that  plaintlfF  has 
Included  in  his  account  Items  that  should 
not  be."  Before  filing  bis  answer,  the  defend- 
ant filed  two  special  pleas :  First,  a  plea  to 
the  Jurisdiction;  second,  a  plea  In  abatement. 
Both  of  said  special  pleas  averred  that  at  a 
previous  trial  of  said  case  In  the  Justice's 
court  the  presiding  Justice  bad  declared  a 
mistrial  and  (dismissed  the  Jury  which  had 
said  case  imder  consideration,  said  mistrial 
having  been  declared  by  the  Justice  •without 
the  knowledge  or  consent  of  the  defendant; 
and  it  was  averred  that  the  Justice  had  no 
authority  under  the  law  to  declare  a  mis- 
trial, and  that  said  suit  should  be  dismissed. 
The  Justice  overruled  both  of  said  special 
pleas,  and  the  case  proceeded  to  trial  be- 
fore a  Jury,  which  found  a  verdict  for  the 
plaintiff,  in  the  sum  of  $62.50;  and  Judgment 
was  entered  accordingly.  The  defendant  fil- 
ed his  petition  to  the  superior  court  for  the 
writ  of  certiorari,  which  was  sanctioned, 
and  the  writ  Issued.  On  the  hearing  of  the 
certiorari  in  the  superior  «)urt,  It  was  over^ 
ruled  and  a  new  trial  refused,  and  the  case 
comes  to  this  court  for  review. 

An  understanding  of  the  errors  insisted  on 
in  this  court  makes  necessary  a  consideration 
of  the  evidence  adduced  on  the  trial  in  the 
Justice's  court.  This  evidence  may  be  sub- 
stantially stated  as  follows:  The  defendant 
had  employed  a  negro  woman,  for  whom  he 
wanted  to  get  a  house  to  live  in  until  bis  own 
was  ready  for  her  occupation.  He  asked 
the  plaintiff  to  let  him  put  her  in  his  house, 
and  the  plaintiff  agreed  to  do  so,  provided  the 
defendant .  would  be  responsible  for  the  de- 
struction by  fire  of  certain  agricultural  prod- 
ucts which  he  had  stored  In  said  house,  be- 
ing tbe  same  for  which  suit  is  brought.  The 
defendant  made  the  promise  and  agreement, 
and  put  his  servant  In  the  bouse.  The  house 
burnt  down,  and  the  said  personal  property 
was  destroyed  by  the  fire.  After  the  flre  the 
plaintiff  went  to  the  defendant  and  demanded 
that  be  perform  bis  agreement  and  pay  for 
the   products   so   destroyed.     This   the   de- 


fendant agreed  to  do,  stating  that  "he  would 
be  as  good  as  his  word,  and  would  pay  for 
tbe  stuff."  This  promise,  however,  seems  to 
have  been  "made  to  the  ear  and  broken  to 
the  hope,"  for  the  defendant  did  not  pay; 
and  hence  tbe  suit.  The  assignments  of  er- 
ror Insisted  upon  before  this  court  are:  (1) 
That  the  pleas  in  abatement  and  to  the  Ja- 
riBdIctlon  should  have  been  sustained  by  tbe 
Justice,  and  the  case  dismissed.  (2)  If  tbe 
plaintiff  in  the  Justice  court  had  any  rights 
upon  which  he  could  recover,  they  were  bas- 
ed upon  an  express  contract  and  not  upon  an 
open  account,  and  the  suit  should  have  been 
based  upon  tbe  contract.  (3)  That  the  evi- 
dence showed  that  the  cause  of  action  sned 
on  was  a  parol  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another.  (4) 
That  the  verdict  was  without  evjdence  to 
support  it,  as  It  failed  to  show  any  value  of 
the  agricultural  products,  which  had  been  de- 
stroyed by  the  fire. 

1.  We  think  a  Justice  of  the  peace  has  a 
right  to  declai-e  a  mistrial.  Even  if  sncli 
right  is  not  expressly  given  by  statute,  It 
must  exist  as  an  inherent  right  of  all  court- 
where  Jury  trials  obtain.  If,  however,  the 
Justice  should  exercise  such  right  without  au 
thorlty,  we  cannot  agree  with  our  learned 
Brother  who  represents  the  plaintiff  In  error 
that  the  result  would  be  to  destroy  the  rlgbt 
of  action  or  abate  the  suit. 

2.  Tbe  second  ground  of  error  Is  not  with- 
out dlfflcnlty.  But,  under  the  liberal  rules 
of  pleading  applicable  to  suits  In  Justlce'> 
courts,  we  think  this  suit  can  be  upheld.  The 
bill  of  particulars  attached  to  the  summons 
called  upon  the  defendant  to'  pay  for  the 
value  of  certain  agricultural  products.  It  Is 
true  he  bad  not  received  any  of  the  goods 
sued  for.  but  he  had  expressly  agreed  to  pay 
for  them  in  the  event  of  their  destruction 
by  flre  while  his  servant  was  occupying  the 
plaintiff's  house,  where  the  goods  were  stored. 
This  was  a  contract  between  the  parties 
which  the  plaintiff  had  fully  performed  on 
bis  part,  to  wit,  be  had  turned  his  house  over 
to  the  servant  of  the  defendant,  with  an  ex- 
press agreement  with  the  defendant  that  he 
would  pay  for  the  personal  property  if  the 
same  was  destroyed  by  fire  while  the  servant 
occupied  the  house.  The  event  happened 
which  fixed  the  liability  of  the  defendant, 
and  there  was  nothing  left  to  be  performed 
but  payment  by  the  defendant  of  the  loss  In- 
curred. Under  these  facts  an  action  on  tbe 
account  will  lie  to  recover  the  value  of  tbe 
property  destroyed,  and  the  contract  Is  evi- 
dence of  the  debt.  Dobbins  v.  Pyrolnsite  Co., 
75  Ga.  450;  Hill  v.  Balkcom,  79  Ga.  444,  6 
S.  E.  200;   Hancock  v.  Ross,  18  Ga.  364. 

3.  Tbe  facts  in  this  case  show  that  the 
agreement  to  pay,  made  by  the  defendant, 
was  an  original  undertaking,  and  not  within 
the  statute  of  frauds. 

4.  The  value  of  the  agricultural  products 
destroyed  by  the  flre  was  substantially  shown 
by  the  evidence.    The  bill  of  particulars  seta 
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forth  the  value  of  each  kind  of  product  de- 
stroyed, and  the  plaintiff  testified  that  the 
aceoont  was  correct,  as  Bet  out  by  said  bill 
of  particDlan. 

For  the  reasons  giTen,  we  bold  tbat  tbe 
Jodgment  of  the  superior  court,  OTerrullng  the 
certiorari  and  refusing  to  remand  the  case 
for  a  new  trial,  was  correct 

jQdgmoit  affirmed. 


MASON   T.   STATE.     (No.  262.) 
(Court  of  Appeals  of  Oeorgia.    Blaich  28.  1907.) 

1.  iNTOXICATINQ  LiQUOBB— STATUTES— REPKAL 
BT  IlCPU CATION. 

Act  1877,  p.  188,  making  unlawful  the 
Hie  of  intoxicating  liquors  within  three  milea 
of  the  Masonic  Academy  in  the  town  of  Swains- 
boru,  was  not  repealed  by  section  -  2tt  of  the 
cliarter  of  the  city  of  Swainsboro,  approved  De- 
cember 6,  1900. 

i.  InroBUATioif — SomciBNCT— Place  of  Of- 
fense. 
The  words,  "in  Swainsboro,  Georgia,"  used 
in  a  criminal  accusation,  are  apt  words  to 
convey  tbe  meaning  tbat  tbe  acts  alleged  oo- 
corred  within  tbe  territorial  limits  of  tbe  mu- 
nicipal corporation  bearing  tbat  name. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
T«l.  27,  Indictment  and  Information,  8 '234.] 

8.  Intoxicating    Liquob»— OrFENSES— Salks 

AT  Pbohibjted  Places. 
The  mere  fact  that  the  school  formerly 
taugtit  in  tbe  Masonic  Academy,  which  was  des- 
ignated as  tbe  center  of  a  three-mile  area_  in 
which  a  local  prohibition  act  became  effective, 
ii  DO  longer  taught  in  the  original  building,  but 
in  a  new  bouse  a  short  distance  away,  does  not 
invalidate  tbe  conviction,  under  that  act,  of  one 
who  18  guilty'of  selling  intoxicating  liquor  with- 
in three  miles  of  both  the  original  and  the  subse- 
qnent  location  of  tbe  school. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  {  178.] 

4.  CsiMiNAi.    I/AW  —  Evidence  —  Best   Bvi- 

DEKCE. 

Oral  testimony  tending  to  prove  tbat  a 
(iven  act  occurred  within  three  miles  of  a  cer- 
tain Masonic  Academy  is  not  subject  to  the  ob- 
jection that  tbe  charter  of  tbe  academy  is  the 
highest  evidence. 

6.  Istoxicatiho  Liquobs— Defined — Medio- 
iHAi,  Pbepabations— Patent  Medicines. 
The  expression  "intoxicating  liquors,"  as 
owd  in  statutes,  in  the  absence  of  other  words 
tending  to  limit  tbe  meaning,  may  be  defined  as 
Including  any  liquid  intended  for  use  as  a  bever- 
age or  capable  of  being  so  used  containing 
alcohol,  obtained  either  by  fermentation  or  dis- 
tillation, or  both,  in  such  a  proportion  that  it 
will  produce  intoxication  when  taken  in  such 
quantities  as  may  practically  be  drunk. 

la)  Medicinal,  toilet,  and  culinary  prepara- 
tions, recognizeo  as  such  by  standard  authority 
(snch  as  the  Dnlted  States  Dispensatory)  and 
not  reasonably  capable  of  use  as  intoxicating 
beverages — e.  g.,  tmcture  of  gentian,  paregoric, 
bay  rum,  cologne,  essence  of  lemon,  wood  al- 
cohol—are not  ordinarily  to  be  regarded  as  beinjc 
within  tbe  meaning  of  the  expression  "intoxi- 
cating liquors,"  though  such  articles  are  liquid, 
contain  alcohol,  and  may  produce  intoxicatiotL 
(b)  Patent  medicines,  cordials,  bitters,  tonics, 
and  other  articles  not  recognized  by  standard 
authority  as  being  within  the  class  just  mention- 
ed are  to  be  regarded  as  being  intoxicating  liq- 
nors,  if  they  are  capable  of  being  used  as  a 
teverage  and  contain  such  a  percentage  ot  al- 


cohol as  that.  If  drunk  to  excess,  they  will  pro- 
duce intoxication. 

!Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  U  142-146.] 

e.  Cbiminal  Law  — Trial— Instbhctions  — 

Duty  to  Submit  Defenses. 

While  the  evidence  was  amply  sufficient  to 
support  the  "verdict,  yet,  since  the  defendant 
made  the  specific  contention  that  the  particular 
patent  medicine  which  he  was  accused  of  sell- 
ing was  not  capable  of  t>eing  used  as  a  bever- 
age, and  introduced  proof  tending  to  show  this 
fact,  and  the  trial  judge,  in  his  mstructions  to 
the  ^nry,  entirely  ignored  this  defense,  the  ex- 
ception upon  this  ground  must  be  sustained. 

[E^.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  1986.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Swainsboro; 
Mitchell,    Judge. 

One  Mason  was  convicted  of  an  unlawful 
sale  of  liquor,  and  be  brings  error.    Reversed. 

Saffold  &  Larsen,  for  plaintiff  in  error. 
Henry  R.  Daniel,  Sol.,  for  the  State. 


POWELL,  J.  In  1877  a  local  act  was  pass- 
ed making  It  penal  to  sell  "spirituous  or  in- 
toxicating liquors,  schnapps,  or  titters,"  with- 
in three  miles  of  the  Masonic  Academy  in 
the  town  of  Swainsboro,  Emanuel  county. 
Acts  1877,  p.  189.  The  defendant  was  con- 
victed under  an  accusation  charging  that  be 
"did  sell  in  Swainsboro,  Oeorgia,  within  and 
In  less  than  one  mile  of  tbe  Masonic  Aca- 
demy, for  valuable  consideration,  a  certain 
quantity  of  Intoxicating  liquor,  commonly 
known  as  'Rutona.'"  Upon  the  trial  the 
State  proved,  by  several  witnesses,  that  they 
had  bought  Rutona  of  tbe  defendant  at  bis 
drug  store  in  Swainsboro;  tbat  they  bad 
drunk  It  and  tbat  its  effects  were  similar  to 
those  of  whisky;  tbat  It  was  Intoxicating. 
It  Is  described  as  tasting  like  whisky  with 
something  bitter  in  it.  One  witness  says: 
"I  do  not  know  wbat  Rutona  Is  made  of.  I 
don't  know  a  single  ingredient  In  it,  but 
there  must  be  some  alcohol  in  It  from  tbe 
effects  it  has.  I  never  drank  much  of  it,  but 
on  one  or  two  occasions,  when  I  had  drunk 
too  mucb  whisky,  and  whisky  was  out  and  I 
was  feeling  sick,  I  drank  this.  After  a  man 
has  been  on'  a  drunk  and  he  is  nervous,  be 
will  drink  most  anything  tbat  Is  intoxicating, 
If  be  can't  get  whisky.  I  drank  this  Rutona, 
and  I  know  it  will  get  up  steam  In  a  little 
while.  It  will  quiet  tbe  nerves  and  put  tbe 
blood  to  circulating,  and  make  you  feel  good 
again."  Tbe  defendant  introduced,  among 
other  witnesses,  the  president  and  the  secre- 
tary of  tbe  Columbia  Drug  Company,  tbe  cor- 
poration by  which  Rutona  Is  manufactured. 
Tbe  president  testified  that  he  was  a  chemist 
t>y  profession,  and  that  tbe  percentage  of 
alcohol  In  Rutona  Is  22  per  cent  In  macera- 
tion, but  that  by  the  time  It  is  through  evap- 
orating there  Is  not  over  18  to  20  per  cent 
left.  Formerly  the  percentage  of  alcohol  was 
higher,  but,  by  experiment,  tbe  amount  had 
been  reduced,  and  the  above  was  tbe  mini- 
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mum  amoant  wblcb  would  preserve  the  alka- 
loids and  keep  the  active  Ingredients  In  solu- 
tion;  that  quinine  Is  the  active  principle 
of  Rutona;  that  it  is  a  medicine,  Is  not 
manufactured  or  sold  as  a  beverage,  is  not 
an  Intoxicating  liquor ;  that,  If  a  person  were 
to  take  enough. of  the  medicine  to  be  affected 
by  the  alcohol,  "he  would  be  in  a  bad  fix. 
be  would  not  have  any  head  left"  The  sec- 
retary of  the  Columbia  Drug  Company  also 
testified  that  the  percentage  of  alcohol  In 
Rutona  was  22  per  cent  The  medicine  is 
obtained  by  allowing  the  alcohol  to  percolate 
through  Peruvian  cinchona  bark  and  other 
crude  drugs.  Only  so  much  alcohol  is  used 
as  is  absolutely  necessary  to  bold  the  drugs 
in  solution.  It  Is  intensely  bitter,  does  not 
contain  one-fourth  as  much  alcohol  as  cheap 
whisky,  is  Incapable  of  being  used  as  a 
beverage.  If  a  man  were  to  drink  enough  of 
it  to  cause  him  to  be  affected  by  the  alcohol, 
he  would  be  positively  stupefied.  It  con- 
tains less  alcohol  than  a  great  many  of  th'e 
household  remedies  now  on  the  market.  An- 
other witness  testified,  for  the  defendant 
that  he  had  bought  a  bottle  of  Rutona  and 
had  used  it  according  to  directions,  and  that 
it  did  him  good ;  but  this  witness  evinced  his 
impartiality  by  testifying  on  cross-examina- 
tion :  "Good  old  rye  whisky  will  do  me  good 
too,  any  tonic  will  do  me  good,  and  I  ex- 
pect It  [referring  to  Rutona]  would  make 
you  drunk."  The  defendant  stated  that  he 
had  sold  Rutona  along  with  other  patent 
medicines  in  his  store,  not  as  a  beverage,  and 
with  no  intention  of  violating  the  law.  Two 
bottles  of  the  Rutona  were  Introduced  in  evi- 
dence and  submitted  to  the  consideration  of 
the  Jury,  but,  as  none  of  this  was  transmitted 
to  this  court  with  the  record,  we  are  unable 
to  give  any  more  accurate  description  of  it 
than  we  have  been  able  to  summarize  from 
the  evidence  as  above.  The  building  known 
as  the  Masonic  Academy  In  Swainsboro  is  no 
longer  used  for  school  purposes,  though  the 
Masonic  lodge  Is  still  located  there.  The 
school  has  been  moved  to  a  new  building  Just 
a  short  distance  away.  The  drug  store  of 
the  defendant,  where  the  sales  took  place, 
was  within  a  few  hundred  yards  of  both  the 
old  and  the  new  location  of  the  school. 

1.  By  demurrer  the  point  was  raised  that 
the  act  of  1877  is  no  longer  in  effect;  that 
it  has  been  repealed  by  the  charter  of  ^e 
city  of  Swainsboro,  approved  December  6, 
1900.  The  26th  section  of  that  charter  (Acts 
1900,  p.  435)  is  as  follows:  "That  the  city 
council  shall  have  complete  control  of  the 
manufacturing,  wholesaling,  and  retailing  of 
spirituous  or  malt  liquors  or  any  intoxicants 
in  the  city;  provided,  the  license  for  retail- 
ing such  shall  not  be  less  than  one  thousand 
dollars  per  annum;  to  prohibit  the  storage 
or  keeping  of  wine,  beer,  malt  alcoholic  or 
intoxicating  liquors  of  any  kind  for  illegal 
P'lrposes,  or  prohibit  the  same  from  being 
brought  Into  said  city,  and  to  punish  within 
the  limits  prescribed  by  this  charter  any  per- 


son or  persons  violating  the  same."  The  re- 
pealing of  statutes  by  implication  is  not  fa- 
vored. We  construe  this  clause  of  the  charter 
as  giving  the  city  authorities  control  of  the 
retailing  only  of  such  liquors  as  may  now  or 
hereafter  be  lawfully  sold  In  Swainsboro,  If 
there  are  now,  for  any  reason,  or  shall  here- 
after be^  by  the  repeal  of  the  statute  of  1877 
or  otherwise,  any  liquors  which  may  be  law- 
fully sold  there. 

2.  Another  demurrer  to  the  accusation 
makes  the  point  that  in  the  act  of  1877  ttie 
language  used  in  describing  the  Masonic 
Academy  is  "In  the  town  of  Swainsboro,  In 
Emanuel  county,"  while  the  accusation  mere- 
ly uses,  the  words  "In  Swainsboro,  Georgia." 
There  is  nothing  in  the  point.  Sessions  t. 
State,  115  Oa.  18,  41  S.  E-  259 ;  Mayor  of 
Smithvllle  v.  Dispensary  Commissioners,  125 
Ga.  559,  54  S.  E.  539 ;  Murphy  v.  Waycross, 
90  Ga.  86,  15  S.  B.  817. 

8.  The  plaintiff  in  error  contends  that; 
since  the  school  formerly  taught  in  the  Ma- 
sonic Academy  has  been  moved  into  another 
house  near  by,  the  act  of  1877  is  no  longer  of 
force.  It  Is  unnecessary  for  us  to  decide 
whether  the  act  in  question  could  be  repealed 
even  by  the  destruction  of  the  building  nam- 
ed therein  and  the  total  dlscontlnoance  of 
both  the  Masonic  lodge  and  the  school  locat- 
ed therein  at  the  time  of  the  passage  of  the 
act,  or  whether  the  center  of  the  three-mile 
territory  to  be  affected  has  shifted  by  the  re- 
moval of  the  school,  since  the  acts  for  wbldi 
the  defendant  was  tried  occurred  within  three 
miles  of  both  the  new  and  the  old  location  of 
the  schooL  We  cannot  hold  that  the  slight 
difference  in  the  present  from  the  former, 
location  of  the  school,  operated  to  repeal  the 
statute.  Compare  Allen  ▼.  Lytle,  114  6a. 
273,  40  S.  E.  238. 

4.  The  holding  In  the  fourth  headnote 
seems  obvious. 

5.  The  definition  of  Intoxicating  liquors, 
contained  In  the  fifth  headnote,  rests  upon 
the  authority  of  Black  on  Intoxicating  Liq- 
uors, §g  2,  3;  Intoxicating  Liquor  Cases,  2S 
Kan.  751,  87  Am.  Rep.  284;  Colwell  v.  State* 
112  Ga.  75,  87  S.  B.  129. 

6.  We  think  that  the  verdict  would  have 
been  authorized,  although  not  absolutely  de- 
manded, not  only  by  the  state's  testimony, 
but  also  by  the  evidence  submitted  by  the 
defendant  himself.  Under  the  testimony  of 
the  manufacturers,  Rutona  contains  18  to  22 
per  cent,  alcohol.  Although  one  of  the  wit- 
nesses states  that  there  Is  not  one-fourth  as 
much  alcohol  In  this  preparation  as  there  If 
in  cheap  whisky,  common  knowledge  con- 
tradicts him.  Proof-spirit  or,  as  It  Is  com- 
monly called,  hundred-proof,  liquor,  the  Unit- 
ed States  government's  basis  for  revenue 
tax,  is  defined  by  the  Standard  Dictionary 
to  be  "an  alcoholic  liquor  that  contains  half 
Its  volume  of  alcohol."  Very  little  whisky 
is  hundred  proof.  Most  of  It  especially 
the  cheaper  grades,  runs  from  seventy,  and 
even  lower,  to  ninety,  ptostt;  that  Is  to  say. 
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contains  3a  to  45  per  cent.  alcohoL  Commer- 
cial alcohol  Itself  is  only  188  proof.  Been 
and  wines  usually  contain  only  4  to  10  per 
cent  of  alcohol.  So  that  a  preparation  con- 
taining 22  per  cent,  of  alcohol  wonid  be  In- 
toxicating even  If  taken  in  reasonably  small 
gaantltles.  The  mere  fact  that  a  mixture 
may  have  medicinal  virtues  does  not  take  it 
from  under  the  t)an  of  the  law  against  the 
aaJe  of  IntozicantB.  Whisky  itself  Is  a  stimu- 
lant, and  has  some  good  qualities  as  a  medi- 
cine. The  theory  of  prohibitory  statutes  is 
tbat  it  is  better  to  forego  the  legitimate  uses 
of  these  alcoholic  mixtures  than  to  risk  the 
dangers  of  their  abuses.  However,  in  an  al- 
coholic preparation,  the  alcohol  may  be  ao 
denatured  aa  to  render  the  mixture  totally 
Incapable  of  being  used  as  a  beverage;  and 
roeh  preparations  are  not  within  the  pur- 
view of  laws  against  the  sale  of  Intoxicating 
Ihliiurs.  There  was  evidence  from  which  thr 
jury  might  have  found  that  the  preparation 
in  question  belongs  to  this  class,  and  upon 
this  contention  the  defendant  mainly  rested 
his  defense.  The  trial  court  ignored  this 
question  and  In  effect  charged  to  the  con- 
trary. The  defendant  was  entitled  to  have 
this  defense  submitted  for  whatever  it  was 
worth,  in  tlie  light  of  all  the  testimony.  For 
this  alone  we  grant  a  new  trial. 
Judgment  reversed. 


HARDAWAY  v.  STATE.     (No.  176.) 
(Court  of  Appeals  of  Georgia.     Feb.  6,  1907.) 
Game — Shootiho  on  Pobteo  Land— Ihdiot- 

MENT. 

An  Indictment  under  the  act  of  1903  (Acta 
1903.  p.  44)  amendine  the  Pen.  Code  1895,  < 
221  (which  provides  for  the  posting  of  lands 
and  for  the  |>uni8hment  of  persons  hunting 
thereon"),  alleging  tbat  the  accused  did  on  the 
1st  day  of  "Deceinber,  1905,  •  •  •  bunt  with 
firearms  upon  the  land  of  [A],  said  lands  being 
then  and  there  posted  by  having  two  cards  on 
Slid  land  •  *  •  forbidding  all  persons  to 
hunt  on  said  lands,  and  the  said  [A]  having 
registered  his  name  in  the  register  for  posting 
lands  in  the  clerk's  office  in  said  county  as  re- 

?uired  by  law,"  is  defective,  and  sets  forth  no  of- 
eose  under  the  statute,  and  should  have  been 
quashed  on  demurrer.  Under  the  requirements 
of  the  above  net,  the  indictment  should  allege 
tbat  the  notice  had  been  posted  by  the  land- 
owner in  two  or  more  places  on  each  tract  of 
land;  tbat  the  landowner  had  registered  his 
name  in  "the  register  for  posting  lands,"  after 
first  having  stated,  etc.,  that  said  two  notices 
had  been  posted ;  and  that  at  the  time  of  regis- 
tering he  gave  a  description  of  the  lands,  by  giv- 
ing the  district  in  which  the  lands  were  located, 
the  number  of  the  lots,  or  other  description  suf- 
ficient to  put  the  public  on  notice  of  the  lands 
referred  to. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Greene  Coun- 
ty; Lewis,  Jndge. 

Tom  Hardaway  was  convicted  of  hunting 
on  posted  lands,  and  brings  error.    Reversed. 

James  B.  ft  Noel  P.  Park,  for  plaintiff  in 
fcrror.  Joseph  E.  Pottle,  Sol.  Gen.,  and  James 
Carlson,  for  the  State. 


HILL,  C.  3.  Tom  Hardaway  was  indicted 
in  the  superior  court  of  Greene  county  for  a 
misdemeanor,  the  indictment  charging  that 
he  "did  on  the  first  day  of  December,  1905,  In 
said  county,  hunt  with  firearms  upon  the  land 
of  C.  J.  Thornton,  said  lands  being  then  and 
there  posted  by  having  two  cards  on  said 
lands,  and  one  of  said  cards  being  then  and 
there  posted  at  the  courthouse  door  in  said 
county,  forbidding  all  persons  bunting  on 
said  lands,  and  the  said  C  J.  Thornton  hav- 
ing registered  his  name  In  the  register  for 
posting  lands  in  the  clerk's  office  in  said  coun- 
ty as  required  by  law."  Said  indictment  was 
transferred  to  the  county  court  of  Greene 
county.  The  defendant  demurred  to  the  in- 
dictment on  various  grounds,  and  the  de- 
murrer was  overruled;  whereupon  the  de- 
fendant "waived  formal  arraignment,  trial 
by  Jury,  and  pleaded  not  guilty."  After  bear- 
ing the  evidence  the  court  found  the  defend- 
ant guilty.  The  defendant  presented  bis  pe- 
tition for  certiorari,  alleging  "that  said  de- 
marrer  should  have  been  .sustained  by  the 
county  Judge,  that  certain  evidence  was  er- 
roneously admitted,  that  his  conviction  was 
ill^ai,  contrary  to  law,  and  without  evidence 
to  support  It"  Tbe  petition  was  sanctioned 
and  tbe  writ  of  certiorari  issued.  On  hear- 
ing the  certiorari,  the  Judge  of  tbe  superior 
court  overruled  tbe  same  and  affirmed  the 
Judgment  of  the  court  below.  To  this  Judg- 
ment of  the  court  the  defendant  excepted, 
and  assigns  the  same  as  error. 

The  first  and  second  grounds  of  the  de- 
murrer can  well  be  considered  together.  Tbe 
second  ground  of  the  demurrer  la  that  tbe 
Indictment  is  defective.  In  that  It  does  not 
put  the  defendant  upon  notice  as  to  what 
lands  of  C.  J.  Thornton  are  meant,  and  that 
said  lands  are  not  sufficiently  described,  nor 
does  said  Indictment  allege  wbat  district  they 
are  in.  By  reference  to  the  act  of  1903  (Acts 
1903,  p.  44),  amending  section  221  of  the 
Penal  Code  of  1895,  it  will  be  seen  under 
wbat  conditions  tbe  law  makes  bunting  upon 
the  lands  of  another  a  misdemeanor.  Section 
1  of  this  act  declares  that  "It  shall  be  the 
duty  of  tbe  landowners  to  post  a  notice  iu 
two  or  more  places  on  each  tract  of  land 
•  •  *  forbidding  all  persons  to  hunt  there- 
on." Section  2  of  tbe  act  requires  that  tbe 
landowner,  In  addition  to  posting  tbe  notice 
aforesaid  "in  two  or  more  places  on  each 
tract  of  land,"  shall  register  bis  or  her  name 
In  a  book  to  be  known  as  "the  register  for 
posting  lands,"  in  the  office  of  the  clerk  of 
the  superior  court,  after  having  first  stated, 
etc.,  that  the  two  notices  have  already  been 
posted  upon  said  landowner's  land  as  re- 
quired by  section  1  of  this  act  Section  4 
(page  45)  of  this  act  provides  that  "at  the 
time  of  the  registering  of  tbe  name  of  the 
landowner  be  shall  also  register  a  descrip- 
tion of  tbe  lands  that  have  been  posted,  giv- 
ing tbe  district  In  which  said  lands  are  lo- 
cated, and  either  tbe  ntmibers  of  the  lots  or 
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other  description  of  the  lands  sufficient  to 
put  the  public  on  notice  of  the  land  referred 
to." 

Construing  all  these  sections  of  the  act  to- 
gether, we  think  it  clear  that,  before  It  be- 
comes an  offense  to  hunt  on  the  lands  of  an- 
other, the  following  facts  must  exist:  First. 
The  landowner  shall  post  a  notice  in  two  or 
more  places  on  each  tract  of  land  forbidding 
all  persons  to  hunt  tbereon.  Second.  Said 
landowner  shall  register  his  name  in  the 
register  for  posting  lands,  stating  in  the 
presence  of  the  officers  in  charge  of  said  book 
that  the  two  notices  have  already  been  post- 
ed upon  each  tract  of  land.  Third.  At  the 
time  of  the  registering  of  the  name  of  the 
landowner  and  the  posting  of  the  laud,  the 
landowner  shall  also  register  a  description 
of  the  land  that  has  been  posted,  giving  the 
district  In  which  said  land  is  located,  and 
either  the  numbers  of  the  lots  or  other  de- 
scription of  the  land,  sufficient  to  put  the 
public  on  notice  of  the  land  referred  to. 
What  the  act  requires  shall  be  done  to  con- 
stitute the  offense  should  be  alleged  in  the 
Indictment  and  shown  by  the  evidence.  The 
omission  of  either  one  of  these  essential  al- 
legations is  fatal  to  the  Indictment.  We 
therefore  hold  that  the  court  erred  in  not 
sustaining  the  demurrer  on  the  first  and  sec- 
ond grounds,  and  that  the  Judgment  of  the 
superior  court  in  orerruiing  the  certiorari 
was  error. 

Judgment  reversed. 


HARALSON   v.   SPEER.     (No.    109.) 
(Court  of  Appeals  of  Georgia.    April  11,  1907.) 

1.  IiOOS  AND  tiOOOINO  —  LlENS   —   ENFOBCE- 

MENTs— Actions— AixEGATioNs. 

There  was  no  error  in  refusing  to  quash  the 
affidavit  and  fl.  fa.,  or  to  dismiss  the  levy,  in 
this  case.  Nor  was  it  «rror  to  overrule  the  de- 
murrer to  the  piaintiif'a  petition  as  amended. 
Demand  after  the  debt  became  due  was  alleged 
by  amendment,  and  it  was  impossible  to  aver  the 
completion  of  the  contract. 

2.  Same. 

In  the  foreclosure  of  liens  under  Civ.  Code 
1805,  §  2816,  it  is  not  essential  that  it  be  al- 
leged or  proved  that  the  contract  was  fully  com- 
pleted by  the  party  claiming  tlie  lien,  if  com- 
pliance with  tlie  contract  was  either  waived  or 
prevented  by  the  defendant.  In  presenting  the 
Msue  of  lien  or  no  lien,  a  proper  averment  that 
the  promisor  was  prevented  by  the  promisee 
from  completing  hia  contract  an  a  sawmillman 
is  a  good  substitute  'for  a  statement  that  the 
obligations  of  the  contract  have  been  fully  met, 
and  (if  sustained  by  sufiicient  evidence  satis- 
factory to  the  jury)  Is  equivalent  to  completion, 
as  a  remedial  element. 
S.  Same. 

Though  full  performance  of  the  contract 
on  the  part  of  the  plaintiff  be  essential  to  the 
establishment  of  the  liens  provided  by  section 
2816  of  the  Civil  Code  of  1895,  yet,  where  it 
appears  that  the  defendant  himself  prevented  the 
completion  of  a  contract  partly  performed,  and 
rendered  full  compliance  therewith  impossible, 
the  defendant  will  not  l>e  allowed  to  take  ad- 
vantage of  his  own  wrong,  so  as  to  defeat  the 
lien  for  the  services  already  rendered.  It  will 
in  such  a  case  be  presumed  that  there  was  a 
novation  of  the  original  contract  between  the 


parties,  and  that  by  Suhseqnent  agreement  the 
parties  have  sulwtituted  a  new  contract  in  snch 
terms  as  require,  for  its  full  performance,  exact- 
ly that  which  the  plaintif  has  alveady  perform- 
eo,  and  no  more. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Logs  and  Logging,  §{  60-66.] 
4.  Sauk  —  ENFOBCEMKitT— Evidence— Suvn- 

CIENCT. 

The  evidence,  though  conflicting,  authorized 
the  verdict,  and  there  was  no  error  in  refusing 
a  new  trial. 
(Syllabus  by  the  CourL) 

Error  from  City  Court  of  La  Grange; 
Harwell,  Judge. 

Action  by  one  Speer  against  one  Haralson. 
Judgment  for  plaintiff,  and  defendant  brlnga 
error.    Affirmed. 

A.  H.  Thompson,  for  plaintiff  in  error.  W. 
T.  Tuggle  and  Hatton  Lovejoy,  for  defendant 
in  error. 

RUSSELL,  J.  Speer,  a  sawmillman,  fore- 
closed his  lien  against  Haralson,  and  levied 
on  certain  lumber  sawed  by  him  for  the  de- 
fendant. Haralson  gave  bond  for  the  lum- 
ber, instead  of  a  replevy  bond.  On  the  trial 
Haralson  moved  to  quash  the  affidavit  and 
fl.  fa.,  and  to  dismiss  the  levy,  and  by  a  de- 
murrer set  up,  as  reasons  why  the  affidavit 
and  fl.  fa.  should  be  quashed  and  the  levy 
dismissed,  (1)  that  the  affidavit  does  not  al- 
lege that  the  contract  is  complete,  nor  state 
any  reason  why  the  plaintiff  did  not  com- 
plete it;  (2)  no  demand  and  refusal  to  pay 
is  alleged;  (3)  the  affidavit  does  not  allege  the 
debt  to  be  due,  but  distinctly  denies  it  is 
due;  (4)  no  legal  reason  is  averred  why  de- 
mand was  not  made  on  the  owner;  (5)  the 
affidavit  does  not  state  when  or  by  whom 
demand  was  made.  Thereupon  the  plaintiff 
amended  his  affidavit  by  alleging  that  he  de- 
manded the  amount  due  of  the  defendant  aft- 
er it  t>ecamc  due;  and,  further,  that  after  he 
had  cut  the  lumber  upon  which  the  lien  was 
claimed,  and  while  he  was  preparing  to  com- 
plete the  sawing,  the  defendant  hired  his 
fireman  and  his  stock  cutter  without  his  con- 
sent; that  without  these  hands  affiant  was 
unable  to  carry  on  the  sawing;  and  that  he 
tried  to  get  hands  to  take  the  place  of  bis 
fireman  and  stock  cutter,  but  was  unable  to 
do  so.  The  trial  Judge  overruled  the  demur- 
rer, and  the  defendant  excepted  pendente  lite. 
The  case  then  proceeded  to  trial,  and  the  Jury 
rendered  a  verdict  for  the  plaintiff.  The  de- 
fendant (now  plaintiff  in  error)  excepts  to 
the  overruling  of  his  demurrer  and  to  the 
refusal  of  his  motion  for  a  new  trial.  The 
demurrer  raised  ail  the  issues  of  law  which 
are  pertinent  in  this  case,  and  the  grounds 
thereof  are  properly  presented  here  for  ad- 
judication. 

If  the  court  was  right  in  overruling  these 
demurrers,  the  verdict  cannot  be  disturbed, 
for  there  is  evidence  to  support  it  If  the 
Judge  should  liave  sustained  the  demurrers 
and  motion  to  quash,  the  plaintiff  could  not 
foreclose  his  lien  as  a  sawmillman  then,  and 
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fltrer  could  in  tbe  fnture.  It  1b  true  that 
tlie  learned  counsel  for  plaintiff  In  error  In- 
iista  In  his  brief  tbat  the  verdict  Is  con- 
trary to  evidence,  against  the  weight  of  evi- 
dence, and  without  evidence  to  support  It;  but 
this  contention  rests,  It  will  be  found  upon 
inrestlgatlon,  ^IioUy  upon  conngel's  view  of 
the  law,  and  upon  the  theory  that  the  evi- 
dence showing  why  the  sawing  was  not  com- 
pleted should  not  be  considered.  Summariz- 
ing the  motion  to  quash  the  afBdavlt  of  fore- 
closure, the  affidavit  Is  attacked  on  three 
grounds:  (1)  That  It  does  not  show  that 
the  contract  of  sawing  hag  been  completed; 
or  9)  that  the  amount  claimed  Is  due;  or  (S) 
that  a  demand  has  been  made.  Tbe  objec- 
tion that  no  proper  demand  was  legally  set 
forth  In  the  affidavit  (and  which,  In  different 
torms,  was  tbe  burden  of  three  grounds  of 
the  demarrer)  was  met  by  amendment  de- 
tailing that  tbe  demand  was  made  on  the 
defendant  by  plahitlff  in  person,  and  after  the 
debt  became  due.  This  met  the  motion  to 
quash;  atid  as  to  this  ground  the  motion  was 
proiierly  overruled.  On  the  trial  there  was 
proof  of  demand,  though  this  was  not  neces- 
sary, as  demand  was  not  denied  by  the  coun- 
ter affidavit.  Langaton  v.  Anderson,  69  Oa. 
G5.  Tbe  affidavit  as  amended  also  shows 
that  it  Is  distinctly  alleged  that  the  debt  for 
the  sawing,  on  which  n  1\pn  la  claimed,  is 
doe.  So  that  the  real  controlling  question  is 
■tvhcther  this  owner  of  the  sawmill,  even  If 
he  was  prevented  by  the  owner  of  the  tim- 
ber (who  hired  his  two  Indispensable  em- 
ployes, whose  positions  he  could  not  fill  with 
other  help)  from  complying  with  bis  con- 
tract, shall  be  deprived,  though  himself  free 
from  fault,  of  just  compensation  for  tbe  la- 
bor already  done,  and  of  the  Hen  attached  to 
sucb  service  by  law.  It  may  be  said  that  he 
could,  by  suit,  recover  judgment  for  the 
amount  of  his  services;  and  he  might  also 
recover  damages  for  the  breach  of  the  con- 
tract. But  In  many  Instances  the  special  Hen 
allo-wed  by  law  Is  the  only  security  or  guar- 
antee for  the  collection  of  tbe  sum  due, 
which  might  otberwise  be  merely  Included 
In  a  noncollectlble  judgment. 

It  Is  well  settled  that  the  Hen  laws  are  In 
derogation  of  tbe  common  law  and  are  to. 
be  strictly  construed.    And  generally  before 
one  can  claim  a  lien  for  services,  material 
or  labor,  It  Is  incumbent  on  him  to  show  that 
be  has  complied  with  and  performed  a  con- 
tract declared  on.    This  Is  the  express  stat- 
ute with  reference  to  such  Hens  enforceable 
against   real    estate;   and,    In    Falrcloth    v. 
Webb,  125  Ga.  231,  53  S.  B.  692  (5),  the  same 
rule  seems  to  be  applied  to  Hens  sought  to 
be  enforced  on  personalty,  tbe  court  holding 
that,  'in  order  to  establish  his  Hen,  It  is 
focnmbent  upon  the  laborer  to  show  that  be 
compiled  with  and  performed  the  contract 
decJared  on."     In  Tanxley  v.  Lampkin,  118 
Ga.  1007,  39  S.  B.  473,  It  was  held  that  a 
rerdlct    tor    the    defendant    is    demanded, 
where  a  laborer  institutes  a  suit  to  foreclose 


a  Hen  which  he  claims  against  real  estate, 
and  where  there  is  no  testimony  to  show 
that  he  has  completed  his  contract  of  labor. 
But  the  point  now  before  us  was  not  Involv- 
ed in  either  of  those  cases;  and  though  it  Is 
generally  essential  to  allege,  and,  when  al- 
leged, to  prove,  that  a  contract  has  been 
complied  with  and  fully  performed,  this  rule 
Is  subject  to  exceptions,  where  tbe  complete 
performance  is  prevented  by  tbe  opposite 
party  to  tbe  contract  Tbe  principle  Involved 
In  the  maxim  that  the  law  will  allow  no  one 
to  take  advantage  of  his  own  wrong  Is  more 
binding  than  the  requirement  that  the  com- 
pletion of  the  contract  be  alleged.  To  bold 
otherwise  would  be  to  require,  In  some  cases, 
an  Impossibility.  And  the  law  never  imposes 
this  burden  on  any  one. 

According  to  tbe  nilegatlons  of  the  affidavit 
(which  for  the  purposes  of  demurrer  are  as- 
sumed to  be  true).  It  clearly  appears  that  the 
sawing  of  the  full  amount  of  lumber,  accord- 
ing to  the  terms  of  the  contract,  was  prevent- 
ed by  Haralson  himself;  and,  if  tbe  demur- 
rer Is  well  taken,  Speer  could  not  foreclose 
his  Hen  for  the  full  amount  of  the  lumber, 
or  even  for  that  which  bnd  been  sawed. 
Speer  set  forth  In  bis  affidavit,  and  the 
amendments  thereto,  that  Haralson  hired  two 
of  bis  hands  at  the  sawmill ;  that  other 
hands  could  not  be  secured.  tbouKb  he  made 
every  effort  to  do  so ;  and  that  the  mill  was 
thereby  forced  to  stop  sawing.  One  man  was 
his  flreman,  the  other  was  the  stock  cutter. 
Without  these  tbe  mill  could  not  be  run,  and 
Speer  could  not  replace  them  with  others. 
Haralson  having  caused  the  mill  to  shut  down, 
he  cannot  be  heard  to  complain  that  Speer  did 
not  go  on  sawing.  This  would  allow  him  to 
take  advantage  of  his  own  wrong.  As  the 
fundamental  principles  of  the  law  will  not  per- 
mit this,  we  have  no  difficulty  in  holding  that, 
where  one  party  is  prevented  from  completing 
his  contract  by  the  other  party  to  the  con- 
tract, the  first  party  retains  his  Hen  for  the 
work  already  done.  If  this  be  sound  prln> 
ciple,  such  a  party  has  the  right  to  allege 
tbe  reasons  why  he  has  not  completed  the 
contract  Instead  of  averring  its  completion; 
and  consequently  this  demurrer  to  the  affida- 
vit was  properly  overruled,  and  evidence  on 
the  subject  properly  admitted. 

Proof  of  the  completion  of  a  contract  In 
cases  of  Hen  may  be  dispensed  with  either 
where  compliance  with  the  contract  Is  pre- 
vented by  the  action  of  the  defendant  or 
where  the  defendant  waives  compliance.  We 
have  examined  at  least  two  cases  In  our  own 
state  which  are  directly  In  point.  In  Hart 
V.  HIrsch,  74  Oa.  790,  the  plaintiff  sued  out  a 
laborer's  Hen.  It  was  admitted  that  the  con- 
tract had  not  been  fully  completed;  but  the 
plaintiff  gave  as  a  reason  therefor  that  the 
defendant  had  refused  to  pay  him  the  amount 
due  monthly  for  wages,  and,  in  violation  of 
bis  contract,  had  removed  the  plaintiff's  goods 
from  his  house.  And  In  that  case  the  court 
refused   a  request   to  charge   the  Jury   as 
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follows:  "In  order  for  the  plaintiff  to  pre- 
Tall  In  this  case,  It  is  necessary  that  be  must 
show  that  he  completed  his  contract  of  labor." 
The  Supreme  Court  affirmed  a  judgment 
denying  a  new  trial,  expressly  holding  that 
no  error  was  made  in  refusing  to  charge  as 
requested.  In  Lewis  T.  Owens,  124  Ga.  228, 
52  S.  E.  333,  It  was  held  that  a  cropper  was 
entitled  to  a  laborer's  Hen,  although  he  did 
not  complete  bis  crop,  being  prevented  from 
doing  80  by  the  levy  thereon  of  a  distress 
warrant  against  his  employer.  If  the  fact 
that  the  contract  has  not  been  completed  will 
not  defeat  the  Hen  where  a  third  party — a 
stranger  to  the  contract — ^prevents  its  com- 
pletion, still  less  will  It  be  defeated  when 
the  employer  In  person  takes  steps  to  pre- 
vent bis  employ^  from  complying.  And  the 
authorities  in  our  own  state  are  re-enforced 
by  decisions  from  the  courts  of  last  resort 
in  every  section  of  the  Union,  sustaining  the 
principle  that  a  statutory  lien  Is  not  lost  by 
noncompliance  with  the  contract  where  the 
lienor  is  prevented  by  the  other  party  from 
completing  his  contract. 

In  Bohem  v.  Seabnry,  141  Pa.  694,  21  Atl. 
674,  It  Is  held  that  In  foreclosing  a  mechanic's 
lien  It  Is  necessary  to  allege  completion  of 
the  contract  or  that  the  owner  had  prevented 
the  completion ;  thus  recognizing  the  doctrine 
stated  above,  that  prevention  from  complying 
is  a  good  substitute  for  compliance  and  com- 
pletion. In  Pardue  v.  Missouri  R.  C!o.,  62 
Neb.  201,  71  N.  W.  1022,  66  Am.  St  Rep.  489, 
It  la  decided  that,  where  a  contractor  has  been 
wrongfully  Interrupted  by  the  owner  and  pre- 
vented from  completing  the  work,  the  con- 
tractor is  entitled  to  his  lien  for  the  work 
done  and  material  furnished.  In  Smith  v. 
Fleiscbman,  48  N.  T.  Supp.  234,  23  App.  Dlv. 
856,  it  was  held  that  "a  contractor's  right 
to  a  lien  cannot  be  defeated  upon  the  ground 
that  he  failed  to  complete  his  contract  with- 
in the  specified  time,  when  the  failure  was 
due  to  Interference  by  the  owner."  In  Orr 
V.  Fuller,  172  Mass.  597,  62  N.  B.  1091,  It  was 
held  that  "a  contractor  has  a  lien  for  the  por- 
tion of  work  done  on  a  house  when  the  con- 
tract is  broken  by  the  owner  after  part  per^ 
formance."  We  think  It  settled,  therefore, 
where  one,  who  would  have  a  lien  at  the  com- 
pletion of  the  contract,  is  prevented  by  the 
act  of  the  other  party  from  completing  his 
contract,  and  is  himself  free  from  fault,  such 
a  one  would  still  be  entitled  to  his  lien  to  | 
such  an  extent  as  he  had  compiled  with  the  | 
contract.  It  was  held  in  Hawldns  v.  Cham- 
bliss,  120  Ga.  616,  48  S.  B.  169,  that  there 
could  be  such  a  waiver  of  compliance  with  | 
the  contract  as  would  preserve  the  lien  as  to  i 
the  portion  of  the  work  done,  although  th«  I 
contract  was  not  completed.  | 

We  have,  in  part,  based  our  ruling  In  this 
case  upon  the  principle  underlying  the  holding 
In  the  case  last  above  cited — the  presumption 
of  a  novation  of  the  original  contract.  Based 
upon  this  principle,  there  is  no  conflict  be- 
tween our  decision  in  tbis  case  and  the  long 


line  of  decisions  which  make  the  completion  , 
of  the  contract  one  of  the  essential  prere-  ' 
quisltes  to  the  existence  of  a  lien.  As  they  i 
who  make  contracts,  have  by  mutual  con- 
sent the  right  to  alter  them,  and  as  he  who 
prevents  a  thing  from  being  done  shall  not 
avail  himself  of  the  nonperformance  which 
he  himself  occasioned,  the  breach  of  the  con- 
tract by  the  one  party  may  be  assented  to  by 
the  other  at  Ids  option;  and,  if  assented  to, 
it  becomes  a  mutual  agreement,  which  pre- 
sumes a  new  contract,  the  operation  of  which  i 
extends  to  that  which  has  heesa  performed  by 
the  lienor  up  to  the  time  of  the  assent,  and 
no  further,  and  becomes  an  executed  or  com- 
pleted contract  In  tbis  view  of  the  case, 
Haralson,  when  he  broke  the  contract  by 
preventing  Speer  from  sawing,  thereby  pro- 
posed tliat  the  contract  be  reduced  from  one 
of  sawing  100,000  feet  of  lumber  to  one  for 
sawing  61,000.  Speer  had  the  option  to  agree 
to  tbis  change  if  he  saw  fit  By  his  suit  be 
did  agree,  and  the  contract  became  complete, 
and  he  was  therefore  authorized  to  enforce 
his  lien. 

A  remedy  at  law,  as  In  medical  science.  Is 
presci'Ibed,  designed,  and  administered  so  aa 
to  cure,  or,  at  least  relieve,  the  ills  from 
which  the  patient  suffers.  Sometimes  the 
proper  remedy  is  elementary  in  substance; 
sometimes  a  prescription  requires  compound ; 
and  generally,  in  law,  the  remedy  Is  the 
mingling  of  several  rights,  compounded  to 
make  a  panacea  which  shall  relkve  the  par- 
ty's wrongs  and  restore  his  rights  to  free 
and  healthful  act'on.  In  law,  as  In  medicine, 
there  Is  frequently  more  than  one  formula  by 
which  a  remedy  can  be  compounded  and  per- 
fected. Sometimes  the  remedy  is  composed 
of  certain  remedial  ingredients,  and  at  other 
times  new  and  different  curatives  are  either 
added  or  omitted,  to  suit  the  case.  Frequent- 
ly,  for  the  lack  of  one  sanative,  the  law  sub- 
stitutes another,  which  will  produce  a  like 
healing  effect  Relief,  both  In  law  and  medi- 
cine. Is  the  object  sought  The  sawmlllman 
needed  a  remedy  to  put  bis  lien  in  healthy  ac- 
tion. .  One  of  the  ingredients  of  that  remedy 
must  be  a  proper  affidavit  and  the  proper 
presentation  of  the  Issue  of  lien  or  no  lim. 
'According  to  the  usual  formula  of  the  pre- 
scription, full  compliance  with  the  con- 
tract must  be  stated.  That  particular  nar- 
cotic is  not  available,  but  the  doctor  finds  a 
balm  In  Gilead  In  a  proper  averment  that  the 
promisor  was  prevented  by  the  promisee  from 
completing  bis  contract  as  a  sawmlllman. 
With  this  change  the  prescription  can  be  com- 
pounded, because  a  good  substitute  has  been 
found  for  the  statement  that  the  obligations 
of  the  contractor  have  been  fully  met.  The 
pleadings  are  complete.  A  substitute  aver- 
ment if  sustained,  as  In  this  case,  by  suf- 
ficient evidence  which  was  satisfactory  to  the 
Jury,  is  equivalent  to  completion,  as  a  reme- 
dial element 
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Digitized  by 


Google 


S.C.) 


STATE  V.  MoCAW. 


145 


STATE  ez  rel.  SPENCER  ▼.  McCAW  et  aL 

(Supreme  Court  of  Boatb  Carolina.     July  Ut 
1807.) 

1.  Statotbs— Local  Acts— School  Distbictb 

— CHAROK  or  BOUROABIES. 

25  St.  at  Large,  p.  731,  ameDdiD|[  20  St. 
at  Lare^,  p.  246,  creating  the  scliool  diitrict  of 
lorkyiUe,  by  extending  iti  boundaries,  la  not  in 
Tiolatioo  of  Const,  art  3,  8  34,  subd.  4,  pro- 
hibiting the  General  Assembly  froro  enacting 
local  laws  to  incorporate  educational  societies; 
tiiat  section  applying  to  institutions  of  learning, 
and  not  to  school  districts. 

25  St.  at  Large,  p.  731,  amending  20  St. 
at  Lorge.  p.  246,  creating  the  school  district 
of  Yorkville,  by  extending  its  l>oundarie8,  is 
not  in  violation  of  Const,  art.  3,  t  34.  subd.  5, 
prohibiting  incorporating  of  school  districts  by 
special  law,  as  such  act  does  not  incorporate 
a  district,  but  only  amends  a  previous  statute 
of  incorporation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  44,  Statutes,  {  107.] 

3.  Saub. 

Const,  art.  3,  (  34,  subd.  11,  prohibiting 
special  laws  in  all  cases  where  a  general  law 
can  be  made  applicable,  must  be  construed  in 
ctamection  with  article  11,  §  6,  providing  that 
the  General  Assembly  shall  establish  public 
schools  and  divide  counties  iuto  suitable  school 
districts;  and,  so  construed,  a  special  act  ex- 
tending the  bonndaries  of  a  school  district  al- 
ready created  may  be  regarded  as  a  apecial  pro- 
vision to  a  general  law,  and  therefore  not  un- 
constitutional. 

[Ed.  Note. — For  cases  in  point,  me  Cent.  Dig. 
vol.  44,  Statutes,  (  107.] 

4.  Sake— GsLANOE  or  Cobpobatb  Ohabtbb. 

Const,  art  8,  I  2,  providing  that  no  charter 
of  incorporation  Bball  be  granted,  changed,  or 
amended  bf  a  special  law,  relates  to  private  or 
qoasi  public  corporations,  and  not  to  school  dis-. 
tricts. 

Application  by  the  state,  on  the  relation 
of  C.  E.  Spencer,  for  writ  of  mandamuB 
against  W.  B.  McCaw  and  others.  Writ  de- 
nied. 

C  E.  Spencer,  in  pro.  per.  W.  B.  McCaw, 
for  respondents. 

GARY,  A.  J.  This  Is  an  application  to  the 
conrt  in  the  exercise  of  its  original  Jurisdic- 
tion, for  an  order  of  injunction  restraining 
the  respondent  from  ordering  and  holding  an 
election  In  the  school  district  of  Yorkville. 
The  said  school  district  was  incorporated  by 
an  act,  entitled  "An  act  to  create  the  school 
district  of  YorkTille,  In  York  county,  and 
enable  it  to  organize  a  system  of  free  schools, 
and  to  levy  a  tax  in  support  of  the  same,  and 
to  purchase  and  hold  property,"  approved  22d 
December,  188S.  20  St  at  liarge,  p.  246.  This 
statute  embraced  an  area  of  one  mile,  extend- 
ing from  the  intersection  of  Congress  and 
Liberty  streets.  On  the  15th  of  February, 
1007.  an  act  was  passed,  entitled  "An  act  to 
enliir^e  the  area  of  the  school  district  of 
Yorkville  to  two  and  one-half  miles"  (25  St 
at  Large,  p.  731),  which  provides:  "That 
after  the  approval  of  this  act,  the  territory 
embraced  within  the  area  extending  two  and 
one-half  miles,  from  the  Intersection  of  Con- 
gress and  Libe:;^  streets,  in  the  town  of 
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Yorkville,  in  said  state,  be  declared  a  sepa- 
rate school  district,  and  to  be  known  as  the 
'School  District  of  Yorkville,'  and  that  it  be 
Invested  with  such  corporate  powers  aa  may 
be  necessary  to  carry  oat  the  purposes  of  Ite 
organization,  as  now  declared  by  law  hereto- 
fore creating  the  same,  and  acts  sapplemen- 
taiy  or  amendatory  thereto." 

The  petitioner  alleges  that  this  act  Is  un- 
constitutional .on  the  following  grounds,  to 
wit:  "(a)  In  that  it  la  in  v4olation  of  and 
is  repugnant  to  article  8,  t  84,  subds.  4,  6,  11, 
of  the  Constitution  of  South  Carolina.  (1) 
The  school  district  of  Yorkville,  whose  char- 
ter is  hereby  amended,  is  not  an  educational 
Institution  nnder  the  control  of  tbe  state. 

(2)  It  is  a  new  school  district,  the  creation 
of  which  Is  expressly  prohibited.  (3)  A  spe- 
cial law  has  been  enacted  where  a  general 
law  could  have  been  made  applicable,  (b) 
In  that  it  is  in  violation  of  and  repugnant  to 
article  9,  |  2,  of  the  Constitution  of  South 
Carolina,  In  that  tbe  Yorkville  school  district 
the  corporation  whose  charter  has  been 
amended  by  said  act  of  the  General  Assem- 
bly, Is  not  one  of  tbe  excepted  corporations 
enumerated  in  article  9,  {  2.  of  the  Constitu- 
tion, namely,  'such  charitable,  penal,  educa- 
tional or  reformatory  corporations,  as  may 
be  under  the  control  of  the  state,'  but,  on  the 
contrary.  Is  a  corporation  whose  charter  can- 
not be  amended  by  special  law,  save  only  un- 
der the  proviso  to  article  9,  I  2,  of  tbe  Con- 
stitution, which  provides  'that  the  General 
Assembly  may  by  a  two-thirds  vote  of  each 
house,  on  a  concurrent  resolution,  allow  a 
bill  for  a  special  charter  to  be  introduced, 
and  may  pass  the  same  as  other  bills' ;  but 
in  this  connection  petitioner  avers  and  char- 
ges that  no  such  two-thirds  vote  of  each 
house  was  taken  on  a  concurrent  resolution 
allowing  the  introduction  and  passage  of  the 
bill  into  the  act  herein  assailed." 

We  proceed  to  consider,  first,  tbe  grounds 
upon  which  It  is  contended  the  statute  is  ob- 
noxious to  certain  provisions  of  article  3,  ( 
34.  of  the  Constitution,  which  Is  as  follows: 
"The  General  Assembly  of  this  state  shall  not 
enact  local  or  special  laws  concerning  any  of 
the  following  subjects,  or  for  any  of  the  fol- 
lowing purposes,  to  wit:  (1)  To  change  the 
names  of  persons  or  places.  (2)  To  lay 
out,  open,  alter  or  work  roads  or  highways. 

(3)  To  incorporate  cities,  towns  or  villages, 
or  change,  amend  or  extend  the  charter  there- 
of. (4)  To  Incorporate  educational,  religi- 
ous, charitable,  social,  manufacturing  or  bank- 
ing institutions  not  under  control  of  the 
state,  or  amend  the  charters  thereof.  (5) 
To  Incorporate  school  districts.  (6)  To  au- 
thorize the  adoption  or  legitimation  of  chil- 
dren. (7)  To  provide  for  the  protection  of 
game.  (8)  To  summon  and  empanel  grand 
or  petit  Jurors.  (9)  To  provide  for  the  age 
at  which  citizens  shall  be  subject  to  road  or 
other  public  duty.  (10)  To  fix  the  amount 
or  manner  of  compensation  to  be  paid  to  any 
county  officer,  except  that  the  laws  may  be 
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80  made  as  to  gra'de  the  compensation  In 
proportion  to  the  population  and  necessary 
service  required.  (11)  In  all  other  cases, 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted.  (12). The 
General  Assembly  shall  forthwith  enact  gen- 
eral laws  concerning  said  subjects  for  said 
purposes,  which  shall  be  uniform  In  their 
operation  :  provided,  that  nothing  contained 
In  this  section  shall  prohibit  the  General  As- 
sembly from  enacting  special  provisions  In 
general  laws.  (13)  The  provisions  of  this 
section  shall  not  apply  to  charitable  and  edu- 
cational corporations,  where,  under  the  terms 
of  a  gift,  devise  or  will,  special  Incorporation 
may  be  required." 

1.  The  statute  does  not  violate  subdivision 
4  of  that  section,  for  the  reason  that  a  school 
district  Is  not  an  educational  Institution, 
and  therefore  that  provision  is  Inapplicable. 
It  has  Reference  to  institutions  of  learning, 
su<^  as  colleges.  Nor  Is  It  repugnant  to  sub- 
division 5  of  that  section,  as  the  statute  does 
not  Incorporate  the  school  district,  but  is  in 
effect  only  an  amendment  of  a  previous  stat- 
ute of  incorporation.  It  will  be  observed 
that  the  General  Assembly  Is  not  only  pro- 
hibited from  enacting  local  or  special  laws 
of  Incorporation,  concerning  any  of  the  sub- 
jects enumerated  In  subdivisions  3  and  4,  but 
likewise  from  amending  or  extending  char- 
ters already  In  existence.  In  subdivision  5, 
however,  there  is  only  a  prohibition  against 
the  Incorporation  of  a  school  district,  but 
there  Is  no  Inhibition  against  amending  or 
extending  a  charter  granted  prior  to  the 
adoption  of  the  Cionstltutlon. 

2.  The  next  question  Is  whether  the  stat- 
ute was  obnoxious  to  subdivision  11.  This 
subdivision  must  be  construed  in  connection 
with  article  11,  S  6,  which  provides  that 
"the  (Seneral  Assembly  shall  provide  for  a 
liberal  system  of  free  public  schools  for  all 
children  between  the  ages  of  six  and  twenty- 
one  years,  and  for  the  division  of  the  coun- 
ties into  suitable  school  districts,  as  com- 
pact In  form  as  practicable,  having  regard  to 
natural  boundaries,  and  not  to  exceed  forty- 
nine,  nor  be  less  than  nine  square  miles  In 
area :  •  •  •  provided,  further,  that  noth- 
ing In  this  article  contained  shall  be  con- 
strued as  a  repeal  of  the  laws,  under  which 
the  several  graded  school  districts  of  this 
state  are  organized.  The  present  division  of 
the  counties  Into  school  districts  and  the  pro-, 
visions  of  law  now  governing  the  same  shall 
remain  until  changed  by  the  General  Assem- 
bly." In  granting  generdi  laws  concerning 
school  districts  which  shall  be  uniform  in 
their  operation,  the  General  Assembly,  in  pro- 
viding for  the  division  of  counties  Into  suit- 
able school  districts  as  compact  in  form  as 
possible,  has  the  power  in  each  Instance  to 
regard  natural  boundaries,  and  to  determine 
the  number  of  miles  In  area  a  school  district 
shall  contain,  provided  It  shall  not  exceed  49 
nor  be  less  than  9  square  miles.  This  could 
nnqnesttonably  be  enacted  as  a  special  provi- 


sion in  a  general  law.  A  statute,  therefore, 
which  could  be  enacted  as  a  special  provision 
in  a  general  law  will  not  be  declared  uncon- 
stitutional merely  because  it  Is  in  form  a 
separate  act,  but  will  be  regarded  as  an 
amendment  of  the  general  law  upon  the  sub- 
ject Grocery  Co.  v.  Burnet,  61  S.*C.  205, 
39  S.  E.  381,  58  L.  R.  A.  687.  In  that  case 
the  court  uses  this  language:  "We  think  It 
safe  to  say  that  If  It  be  competent  for  the 
Legislature,  while  enacting  a  general  law, 
to  enact  special  provisions  therein.  It  Is  also 
competent  to  enact  similar  special  provisions 
by  way  of  amending  a  general  law.  The 
former  power  would  necessarily  Include  the 
latter." 

3.  The  last  objection  urged  against  the  con- 
stitutionality of  the  statute  Is  that  it  is  viola- 
tive of  article  9,  i  2,  which  Is  as  follows: 
"No  charter  of  incorporation  shall  he  grant- 
ed, changed  or  amended  by  special  law.  ex- 
cept in  the  case  of  such  charitable,  educa- 
tional, penal  or  reformatory  corporations  as 
may  be  under  the  control  of  the  state,  or  may 
be  provided  for  In  this  Constitution,  but  the 
General  Assembly  shall  provide  by  general 
laws  for  changing  or  amending  existing  char- 
ters, and  for  the  organizations  of  all  corpora- 
tions hereafter  to  be  created,  and  any  such 
law  so  passed,  as  well  as  all  charters  now 
existing  or  (lereafter  created  shall  be  subject 
to  future  repeal  or  alteration:  provided, 
that  the  General  Assembly  may  by  a  two- 
thirds  vote  of  each  house  on  a  concurrent 
resolution,  allow  a  bill  for  a  special  charter 
to  be  Introduced,  and  when  so  introduced, 
may  pass  the  same  as  other  bills."  We  have 
already  shown  that  the  statute  was  not  a 
special  law,  but  In  effect  an  amendment  to  a 
general  law,  as  it  merely  contained  a  special 
provision  that  could  have  been  enacted  In  a 
general  law.  Furthermore,  section  1  of  that 
article,  which  provides  that  "the  term  'cor- 
poration,' as  used  in  this  article,  includes  all 
associations  and  joint-stock  companies,  hav- 
ing powers  and  privileges  not  possessed  by 
individuals  or  partnerships,  and  excludes  mu- 
nicipal corporations,"  has  no  reference  to  cor- 
porations such  as  a  school  district  having  the 
public  and  corporate  purpose  of  education. 
The  article  relates  to  private  or  quasi  pub- 
lic corporations.  This  objection  must  like- 
wise be  overruled. 

The  judgment  of  this  court  dismissing  the 
petition  has  already  been  filed. 


CITIZENS'   &  MAINE   BANE  r.   WIT- 
COVER. 

(Supreme  Court  of  South  Carolina.    July  29, 
1907.) 

Appeal— Appealable  Obdeb. 

No  appeal  lies  from  an  order  refusing  to 
strike  out  an  answer  as  sham. 


.       ^         Cent  Dig. 
vol.  2,  Appeal  and  Error,  VTOi-i        . 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County  ;    Watts,  Judge. 

Action  by  the  Citizens'  &  Maine  Bank 
against  one  WItcover.  From  an  order  refus- 
ing to  strike  out  the  answer  as  sbam,  plain- 
till  appeals.     Affirmed. 

Montgomery  &  Ldde,  for  appellant  Jaa. 
W.  Jobnson,  tor  respondent 

WOODS,  J.  This  appeal  Is  from  an  order 
refusing  to  strike  out  defendant's  answer 
as  Bbam  and  Irreleyant  Ttie  complaint  al- 
leges ttie  maklog  by  the  defendant  of  two 
notes,  for  $180  and  $500.  dated  April  21.  1906, 
payable  to  the  order  of  J.  O.  Latimer,  60 
days  after  date,  the  indorsement  of  tlie  note 
b.v  the  plaintltr  before  maturity,  the  present 
ownership  by  the  plaintiff,  demand  for  pay- 
ment, and  failure  to  pay.  Defendant  answer- 
ed as  follows:  "(1)  He  denies  each  and 
every  allegation  of  the  complaint  not  herein- 
after admitted.  (2)  He  admits  that  be  ex- 
ecuted the  notes  described  in  the  complaint 
but  denies  that  they  were  given  for  any 
Talnable  or  other  consideration;  but.  on  the 
contrary,  be  alleges  that  they  w«e  given 
solely  fi>r  the  accommodation  of  one  J.  Q. 
Latimer,  and  were  withont  consideration, 
wblch  fact  plaintiff  well  knew  at  the  time 
It  took  said  notes;  that  defendant  is  In- 
formed and  believe  that  when  said  notes  be- 
came due  the  said  J.  O.  Latimer  substituted 
his  own  note,  with  O.  M.  Latimer  as  in- 
(iorser,  for  said  notes  in  said  bank,  and  said 
bank  accepted  same  in  lieu  of  this  defend- 
ant's notes,  thus  releasing  him  from  all  lia- 
bility to  said  bank  on  account  of  said  notes. 
(3)  He  admits  the  allegations  contained  in 
paragraphs  1  and  4  of  plalntlfTs  first  cause  of 
action,  and  the  allegations  contained  In  1  and 
4  of  plalntlfTs  second  cause  of  action." 

Tbe  motion  to  strike  out  was  made  on  the 
pleadings ;  the  affidaTlts  of  W.  E.  Vest  cash- 
ier of  tbe  plaintiff  bank,  denying  the  snb- 
stitation  of  Latimer's  notes  for  the  notes  in 
suit  and  assertlnR  tbe  bank's  ownership  of 
tbe  notes ;  the  affidavit  of  W.  J.  Montgomery, 
Esq..  setting  forth  separate  admissions  of 
liability  by  the  defendant  after  the  notes  had 
come  Into  bis  bands;  and  a  number  of  let- 
ters of  tbe  defendant  to  tbe  bank,  written 
after  tbe  maturity  of  the  notes,  asking  for 
Indulgence,  and  making  no  allusion  to  any 
defense  set  up  in  the  answer.  The  circuit 
Jndge  thus  states  his  conclusions  of  law  and 
fact :  "No  contrary  showing  was  made  by  the 
defendant  bis  counsel  taking  the  position 
that  hy  his  answer  he  had  denied  a  ma- 
terial allegation  of  tbe  compliint  viz.,  tbat 
tbe  plaintiff  is  the  legal  owner  and  bolder  of 
the  notes  sued  .on,  and  therefore  the.  an- 
nrer  conid  not  be  disposed  of  on  motion.  In 
my  opinion  this  position  is  tmsound,  because 
the  defenses  set  up  are  in  themselves  ad- 
missions of  title  in  tbe  plaintiff.  At  the  hear- 
ing before  me,  defendant's  attorney  abandon- 
ed the  defense  tbat  the  notes  were  accommo- 
dation paper.    I  am  satisfled  from  the  show- 


ing made  by  tbe  plaintiff  that  tbe  answer 
made  by  the  defendant  is  sbam  and  irrele- 
vant and  intended  merely  for  delay ;  but  as 
the  answer  raises  one  Issuable  fact  ^^t 
whether  or  not  tbe  plaintiff  took  tbe  notes 
indorsed  by  O.  M.  Latimer  in  substitution 
for  tbe  note  of  tbe  defendant  I  do  not  tliink 
I  have  the  power  to  strike  out  tbe  answer 
as  sham  and  irrelevant  on  affidavits." 

Section  178,  Code  Civ.  Proc.  1902,  provides: 
"Sham  and  irrelevant  answers  and  defenses 
may  be  stricken  out  on  motion,  and  upon 
such  terms  as  tbe  court  may,  in  its  discre- 
tion, impose."  The  exceptions  raise  the 
question  whether  the  remedy  provided  is 
available  when  the  sliam  of  the  answer  Is 
not  to  be  seen  on  the  face  of  the  record,  but 
can  be  made  to  appear  beyond  doubt  by  af- 
fidavits or  other  evldenca  Inasmuch  as  tbe 
motion  to  strike  out  was  drailed,  tbe  order 
Is  not  appealable,  and  we  are  precluded 
from  consideration  of  tbe  important  and  in- 
teresting question.  Harbert  v.  Railway  Co., 
74  S.  C.  13,  53  8.  B.  1001. 

The  Judgment  of  this  court  is  tbat  the  judg- 
ment of  tbe  circuit  court  be  aflirmed. 


ORBEN  T.  CATAWBA  POWER  CO. 

(Supreme  Court  of  South  Carolina.     July  2S, 
1907.) 

Masteb  and  Sebvant— Injuries  to  Skbvant 

— Safb  Place  to  Work. 

In  an  action  for  injuries  to  a  servant,  al- 
leged to  have  been  caused  by  failure  of  a  mas- 
ter to  provide  a  safe  place  to  work,  before  the 
master  can  escape  liability  he  must  show  that 
the  servant  had  afisumed  the  duty  of  adjusting 
the  proper  appliances  which  he  tarnished,  ana 
where  this  Is  not  admitted,  and  tbe  evidence  ad- 
mits of  any  other  inference,  the  issue  is  for  the 
Jury. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  H  1000,  1001.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Prince,  Judge. 

Action  by  Ben  Oreen  against  tbe  Catawba 
Power  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

See  55  S.  E.  125. 

Wilson  &  Wilson  and  Russell  O.  Lucas, 
for  appellant  Green  &  Hines  and  Mr.  Mc- 
Dow,  for  respondent. 

OARY,  A.  3.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintlC  In  consequence  of  the  falling  of  a 
battle  post  which  he  was  assisting  to  raise 
and  place  in  position,  as  a  part  of  the  bench 
of  a  bridge,  by  means  of  a  jlm  pole.  Tbe 
acts  of  negligence  specified  in  the  complaint 
are:  (1)  That  the  defendant  failed  to  brace 
properly  tbe  bottom  of  the  Jim  pole,  or 
otherwise  fix  it  securely;  (2)  that  it  failed  to 
warn  plaintiff  of  the  extra  hazard  by  reason 
of  the  erection  of  the  Jim  pole  in  an  unsafe 
manner;  @)  that  it  caused  the  block  and 
tackle  to  be  fastened  by  a  chain  to  the  bot- 
tom of  the  Jim  pole,  Instead  of.  f asteuinin  it 
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to  a  secure  object;  and  (4)  that  it  failed  prop- 
erly to  inspect  tbe  jim  pole  and  superlnteud 
its  erection.  Tbe  defendant  denied  tbe  al- 
legations of  negligence,  and  set  up  tbe  de- 
fenses of  contributory  negligence  and  assump- 
tion of  risk.  At  tbe  close  of  tbe  plaintiff's 
testimony  tbe  defendant  made  a  motion  for 
a  nonsuit  on  the  following  grounds:  "(1) 
That  tbe  evidence  fails  to  show  any  negli- 
gence  on  tbe  part  of  tbe  defendant  company, 
causing  or  being  tbe  proximate  cause  of  tbe 
Injury  to  tbe  plaintiff.  (2)  Upon  the  ground 
that  tbe  evidence  shows  that,  if  tbe  plain- 
tiff's injury  was  due  to  negligence,  it  was 
tbe  negligence  of  a  fellow  servant  or  fellow 
servants."  Tbe  motion  was  refused.  Tbe 
jury  rendered  a  verdict  in  favor  of  tbe  plain- 
tiff, and  tbe  defendant  appealed. 

The  first  and  second  exceptions  are  as 
follows:  "(1)  Because  bis  honor  erred  in  re- 
fusing tbe  defendant's  motion  for  a  nonsuit 
on  tbe  ground  that  tbe  evidence  failed  to 
show  any  negligence  on  the  part  of  the  de- 
fendant, causing  or  being  tbe  proximate 
cause  of  tbe  injury  to  tbe  plaintiff;  tbe  er- 
ror consisting  in  bis  not  finding  that  the  in- 
jury to  tbe  plaintiff  was  caused  by  the  fall- 
ing of  a  battle  post,  which  was  being  raised 
by  a  Jim  pole  to  which  was  attached  ropes 
and  blocks  and  tackle,  and  that  the  fall  of 
such  battle  post  was  due  to  the  failure  of 
Rosemau  (tlie  foreman),  oi-  other  members 
of  the  gang  at  work,  to  secure,  guy,  or  fasten 
tbe  bottom  of  said  jim  pole,  or  to  adjust  said 
ropes,  blocks,  and  tackle,  and  that  tbe  duty 
to  so  secure,  guy,  and  fasten  such  Jim  pole, 
and  to  properly  arrange,  attach,  and  adjust 
tbe  said  ropes,  blocks,  and  tackle,  was  a 
duty  resting  upon  tbe  servants  of  the  de- 
fendant who  were  working  with  the  same, 
and  was  a  mere  detail  incident  to  tbe  work, 
and  was  not  a  part  of  any  duty  that  tbe 
defendant  owed  to  the  plaintiff,  and  that  con- 
sequently there  was  no  such  breach  of  any 
duty  owed  plaintiff  by  the  defendant,  and 
no  negligence  was  shown  on  the  part  of  the 
defendant.  (2)  Because  his  honor  erred  in 
refusing  defendant's  motion  for  nonsuit  on 
the  ground  that  the  testimony  showed  that 
the  plaintiff  sustained  bis  injury  through  tbe 
negligence  of  bis  fellow  servant;  bis  error 
consisting  in  not  finding  that  the  testimony 
showed  tbat  Rosemuu  was  tbe  fellow  servant 
of  the  plaintiff  at  the  time  of  tbe  acts  causing 
the  injury  to  plaintiff."  The  third  exception 
l8  substantially  tbe  same  as  tbe  second. 
These  exceptions  will  be  considered  together. 

Tbe  first  point  which  the  appellant's  at- 
torneys make  In  their  argument  Is  as  fol- 
lows: "Defendant  furnished  a  sufficient  sup- 
ply of  safe  and  suitable  appliances.  Tbe 
negligence.  If  any,  wad  in  the  adjustment, 
setting  up,  and  adaptation  of  tbe  appliances 
to  tbe  work  in  band.  It  ta  -well  settled  tbat 
tbe  adjustment  and  adaptation  of  implements 
to  the  work  in  hand,  according  to  its  various 
needs,  is  tbe  duty  of  a  servant,  and  not  of 
tbe  master,  and  negligence  on  defendant's 


part  cannot  be  predicated  upon  the  failure 
to  use  due  care  In  tbat  regard."  They  cited 
numerous  authorities  which  amply  sustain 
said  proposition,  provided  it  appears,  either 
from  tbe  express  language  of  tbe  contract 
entered  into  between  tbe  master  and  servant 
or  by  implication,  tbat  tbe  servant  agreed  to 
adjust  the  appliances  as  the  occasion  requir- 
ed during  tbe  progress  of  tbe  work,  or  no 
other  inference  could  be  drawn  from  the 
evidence.  Unless  this  fact  is  admitted,  tbe 
court  cannot  say,  as  matter  of  law,  tbat  the 
servant  undertook  to  discharge  this  duty, 
and  must  submit  the  question  to  tbe  Jury. 
In  2  Labatt  on  Master  &  Servant,  i  615,  tbe 
rule  is  thus  stated:  "The  limits  of  a  mas- 
ter's liability  for  an  injury  caused  by  a 
scaffold  or  other  appliance,  constructed  or 
adjusted  as  a  part  of  tbe  work,  are  deter- 
mined upon  the  hypothesis  tbat  it  is  bis 
duty.  In  tbe  alternative,  'to  furnish  either  a 
suitable  platform  or  scaffold  for  doing  tbe 
work  tbat  the  plaintiff  and  bis  employes  were 
required  to  do,  or  proper  and  suitable  ma- 
terials for  tbe  construction  of  such  a  plat- 
form.' Under  tbe  general  principle  stated 
in  section  594,  supra,  the  question  whether 
the  one  or  the  other  of  these  duties  was 
chargeable  to  the  master  is  primarily  one  for 
the  jury,  under  proper  instructions.  •  •  • 
Tbe  starting  point  of  one  of  these  lines  of 
investigation  may  be  said  to  be  in  the  ques- 
tion whether  the  construction  or  adjustment 
of  tbe  defective  instrumentality  was  a  func- 
tion which  tbe  master  was  justified  in  leav- 
ing to  tbe  servants  themselves.  *  *  * 
The  virtual  effect  of  the  authorities  Is  that, 
whenever  tbe  defective  scaffold  or  other  ap- 
pliance was  essentially  one  of  a  temporary 
character,  constructed  or  adjusted  with  a 
view  to  some  particular  piece  of  work,  tbe 
master  cannot  be  held  negligent  merely  for 
tbe  reason  that  be  left  such  construction  or 
adjustment  to  tbe  servants  themselves.  Ac- 
cordingly, whenever  tbe  Instrumentality  la 
one  of  this  character,  tbe  burden  of  proof 
lies  on  tbe  servant  to  overcome  tbe  presump- 
tion of  nonculpability  by  adducing  some 
positive  evidence  from  which  an  obligation 
on  tbe  master's  part  to  furnish  sucb  in- 
strumentality in  a  completed  state  is  rea- 
sonably Inferable.  On  tbe  other  band.  It  la 
also  clear,  both  upon  principle  and  author- 
ity,* tbat  tbe  fact  of  an  appliance  being  oi^ 
dinarily  prepared  by  the  plaintiff's  fellow 
servants  is  not  necessarily  a  bar  to  tbe  ac- 
tion. Since  tbe  duty  to  furnish  safe  appli- 
ances rests  upon  the  master,  he  must  dis- 
charge his  duty  In  the  premises.  •  •  • 
The  essential  question  to  be  determined.  If 
we  cboose  the  alternative  line  of  investiga- 
tion, is  whether  the  master  as  a  matter  of 
fact  assumed  to  furnish  the  scaffold  or  other 
instruuient:tl!ty  In  a  completed  form,  or  mere- 
ly furnished  the  materials  and  left  them  to 
be  used  by  the  servants  themselves.  Clearly, 
if  such  assumption  Is  established,  tbe  master 
will  be  liable  as  for  negligence,  evten  If  tbe 
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circumstanceB  were  anch  that  be  would  have 
been  Justified  In  leaving  the  servants  to  pre- 
pare the  defective    instrumentality    tbeiu- 
eehes.    The  case  la  for  the  jury  where  the 
evidence  Is  conflicting,  or  reasonably  constst- 
ent  either  with  the  hypothesis  that  the  de- 
fective  appliance    was    constructed   by   the 
fellow  servant  of  the  injured  person  out  of 
tbe  materials  famished  by  the  master  or 
with  tbe  hypothesis  that  it  was  constructed 
ander  tbe  direction  of  the  defendant  or  bis 
representative."     In  a  note  to  that  section, 
OD  page  1784.  we  find  tbe  following:    "Don- 
sell;  V.  Booth   Bros.  &  H.   I.   Granite   Co. 
aS97),  90  Me.   110.  37  AU.  874  (negligence 
li»e  was  In  tbe  erection  and  support  of  a 
ran  for  large  stones  and  In  tbe  selection  of 
tbe  gear),  citing  Arkerson  v.  Dennison  (1875), 
117  Mass.  407,  where  tbe  general  rule  was 
laid  down  as  follows:    'When  the  prepara- 
tion of  the  appliances  Is  neither  intrusted  to 
nor  assumed  by  tbem,  tbe  master  may  be 
beld  guilty  of  negligence  If  defective  appli- 
ances are  furnished,  even  though  tbe  work- 
men themselves  are  employed  in  the  prepara- 
tion of  them.     In  sucb  case,  negligence  ap- 
pearing, it  Is  a  question  of  fact  for  tbe  Jury 
whether  that  negligence  was  In  respect  of 
what  was  done  or  undertaken  by  tbe  fellow 
workmen  or  was  tbe  negligence  of  the  mas- 
ter.'"   In  the  case  of  Charping  v.  Toxaway 
Mills,  70  S.  C.  470,  50  S.  £.  186,  tbe  facts 
were  that  tbe  plaintiff  was  standing  on  a 
KalTold,  wblch   Is   a  temporary   structure, 
working  for  defendant  as  a  carpenter.    Tbe 
cross-beam  of   tbe  scaffold  broke,  and  the 
plaintiff  was  thrown  to  tbe  ground  and  In- 
jured.   Tbe  basis  of  the  action  for  damages 
was  the  alleged  failure  of  the  defendant  to 
provide  the  plaintiff,  bis  employe,  a   safe 
place  to  work.    Tbe  court  said,  at  page  476 
of  70  S.  C,  page  188  of  50  S.  E. :    'There  is 
no  doubt  tbat  tbe  master  Is  liable  when  In- 
jury tomes  to  a  servant  from  being  put  in  a 
place  or  furnished  with   appliances  which 
tbe  master,    by  the  use  of  reasonable  dili- 
gence, ought  to  have  known  to  be  unsafe,  aa 
well  as  when  be  bad  actual  knowledge  of 
the  defects." 

There  was  testimony  sustaining  the  fol- 
lowing allegations  of  the  complaint:  Tbat 
on  tbe  8tb  of  February,  1904,  tbe  defendant 
was  engaged  In  the  construction  of  a  public 
road  and  bridge  over  tbe  creek  therein  men- 
tioned; tbat  on  the  said  day  tbe  plaintiff  was 
employed  by  defendant  as  a  common  laborer, 
and  as  such  was  engaged  with  a  grading 
gang,  which  was  constructing  a  roadway, 
approaching  a  point  where  the  bridge  was 
being  constructed;  tbat  James  Roseman,  the 
foreman  in  charge  of  defendant's  works,  was 
engaged  In  erecting  the  benches  for  the 
bridge;  that  James  Roseman,  while  superin- 
tending the  erection  of  one  of  the  benches, 
inmmoned  the  plaintiff  from  the  work  of 
grading  tbe  road  and  ordered  him  to  assist 
in  the  erection  of  the  bench,  known  as  a 
"Inttle  post,"  which  plaintiff  at  once  proceed- 


ed to  do,  as  his  duty  to  defendant  required. 
If  Roseman,  the  foreman,  alone  had  been 
intrusted  with  the  duty  of  adjusting  the  jlm 
pole,  as  tiecame  necessary  in  tbe  erection  of 
tbe  bridge,  and  through  a  defective  adjust- 
ment the  place  where  be  worked  was  render- 
ed unsafe.  In  consequence  of  which  be  was 
Injured,  he  would  not  have  been  entitled  to 
damages.  Keys  v.  Granite  Co.,  72  S.  C.  97, 
51  S.  B.  649.  The  same  principle  would  ap- 
ply where  other  servants  also  agree  to  ar- 
range the  appliances  so  as  to  form  a  com- 
pleted machine,  although  it  might  render 
the  place  where  tbey  worked  unsafe  by  rea- 
son of  the  negligent  manner  in  which  tbe 
appliances  were  adjusted.  The  reason  is 
that  tbe  injury  would  be  attributable  to  the 
misconduct  of  the  fellow  servant.  But,  lie- 
fore  the  master  can  escape  liability  for  fall- 
ing to  provide  a  safe  place  to  work,  be  must 
show  tbat  the  servant  bad  taken  upon  him- 
self tbe  duty  of  adjusting  the  appliances  (In 
which  case  the  principle  for  which  tbe  ap- 
pellant's attorneys  contend  would  apply). 
This  may  be  sbown  by  express  agreement  or 
by  Implication,  and,  unless  admitted,  pre- 
sents a  question  of  fact  to  be  determined  by 
tbe  jury.  In  the  present  case  it  does  not  ap- 
pear from  the  testimony  that  the  plaintiff 
even  had  any  knowledge  tbat  be  was  suppos- 
ed to  Iiave  undertaken  to  adjust  the  appli- 
ances, and  it  cannot  be  said,  as  a  matter  of 
law,  that  be  entered  into  sucb  an  agreement. 

The  fourth  exception  assigns  error  In  re- 
fusing the  motion  for  a  nonsuit  on  tbe 
ground  that  the  testimony  showed  that  the 
plaintiff  assumed  tbe  risk  in  consequence  of 
which  be  was  Injured.  Rule  18  (33  S.  B. 
vlil)  of  the  circuit  court  is  as  follows:  "A 
motion  for  a  nonsuit  must  be  reduced  to 
writing  by  tbe  moving  counsel,  or  by  the 
stenographer,  under  tbe  direction  of  the 
court,  stating  tbe  grounds  of  tbe  motion." 
The  Intention  of  tbe  rule  is  tbat  the  grounds 
be  stated  specifically.  It  will  be  seen  by 
reference  to  tbe  grounds  of  tbe  motion  for 
nonsuit  tbat  this  ground  was  not  relied  up- 
on. But,  waiving  this  objection,  tbe  testi- 
mony alone  of  James  Roseman,  a  witness  for 
the  appellant,  is  sufficient  to  show  tbat  this 
exception  should  be  overruled. 

It  Is  tbe  judgment  of  this  court  tbat  the 
Judgment  of.  the  circuit  court  l>e  affirmed. 


ANDERSON   T.    SOUTH   CAROLINA   ft   G. 
R  CO. 

(Supreme  (%urt  of  South  Carolbia.     July  27, 
1907.) 

1.   CABRIEBS— INJUBT  TO  PASSKNQEB— ASSATJLT 

BT  Fellow  Passenoeb. 

In  an  action  for  injuries  to  a  passenger 
from  the  violence  of  a  fellow  passenger,  an  m- 
struction  that,  if  the  injury  complained  of  was 
80  unexpected  that  defendant's  employes  could 
not  have  seen  and  prevented  it  by  tbe  highest  de- 
gree of  care,  plaintiff  could  not  recover,  was 
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2.  SAifE— Inbtbuctions. 

Ab  inatniction  that,  when  a  pasaenger  ia 
injured  on  a  train  without  fault  on  his  part 
while  being  transported  by  a  carrier,  a  presump- 
tion arises  from  this  fact  alone  that  there  was 
negligence  on  the  part  of  the  carrier,  which 
presumption  the  carrier  is  bound  to  rebut,  or  it 
will  be  liable  in  damages  without  further  proof, 
is  erroneous,  in  that  no  such  presumption  can 
arise  from  mere  injury,  unless  caused  by  some 
instrumentality  in  the  charge  of  the  carrier,  and 
notice  of  the  threatened  violence  or  impending 
danger  must  be  brought  home  to  the  carrier  be- 
fore negligence  can  be  imputed. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Alkeu  County. 

Action  by  B.  X  Anderson  against  the 
South  Carolina  &  Georgia  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Hendersons,  for  appellant  Croft  &  Sal- 
ley  and  Sawyer  &  Owens,  for  appellee. 


JONES,  J.  Plaintiff  recovered  a  judgment 
of  $1,250  against  defendant  for  alleged  negli- 
gence in  falling  to  supply  sufflcieut  coaches 
to  accommodate  the  pasisengers  on  its  train 
from  Augusta,  Ga.,  to  Langley,  S.  C,  on  the 
afternoon  of  June  28,  1902,  in  permitting 
white  and  colored  passengers  to  ride  In  the 
same  coach.  In  not  having  a  suSiclent  force 
of  employes  upon  the  train,  and  In  falling 
to  protect  plaintiff — a  passenger — from  vio- 
lence on  the  part  of  a  fellow  passenger,  as 
the  result  of  which  negligence  plaintiff  re- 
ceived a  pistol  shot  wound  in  the  leg,  In- 
flicted, without  fault  on  his  part,  by  one  of 
the  negro  passengers  In  the  coach  lmme<liate- 
ly  In  front  of  the  cnr  in  which  plaintiff  was 
riding.  This  appeal  questions  the  correct- 
ness of  the  charge  to  the  Jury. 

The  defendant  requested  the  court  to 
charge  that  if  the  Injury  complained  of  was 
caused  by  another  passenger,  and  was  so 
sadden  and  unexpected  that  the  defendant's 
Mnploy4s  could  not  have  foreseen  and  pre- 
vented it  by  the  exercise  of  due  care,  then 
the  defendant  would  not  be  liable.  The  court 
charged  the  request,  except  that  the  words 
"the  highest  degree  of  care"  were  substituted 
for  the  words  "of  due  care."  This  modifica- 
tion of  the  request  and  the  general  charge 
that  a  railroad  company  must  exercise  the 
highest  degree  of  care  In  the  protection  of 
passengers  from  Injury  or  violence  form 
the  basis  of  the  first  and  second  exceptions. 
The  charge  as  given  correctly  stated  the  law 
as  to  the  degree  of  care  to  be  exercised  by 
carriers  of  passengers.  Steele  v.  Sonthern 
Railway,  .W  S.  C.  X>S.  a^  S.  E.  509.  74  Am. 
St  Rep.  T.'iO;  Latour  v.  Southern  Railway, 
n  8.  C.  54.1,  61  S.  K.  265 ;  Frnnklln  v.  Rail- 
way Co.,  4  S.  C.  332,  64  S.  E.  578. 

The  third  exception  complains  of  error  In 
charging  "that  the  obligation  of  a  common 
carrier  for  safe  transportation  Is  one  arising 
from  contract  Imposing  duties  growing  out  of 
the  relation  betwoen  the  parties.  Involving 
trust  and  confliienoe,  requiring  extraordinary 
care,  and  whenever  a  passenger  Is  Injured  on 


a  train,  without  fault  on  his  part,  while  being 
transported  by  a  carrier,  a  presumption  aris- 
es from  this  fact  alone  that  there  was  neg- 
ligence In  the  managem«it  of  the  road,  which 
presumption  the  carrier  is  bound  to  rebut, 
or  It  will  be  liable  In  damages  without  fuiv 
ther  proor' — ^the  error  being  that  no  presump- 
tion of  negligence  can  arise  from  the  mere 
Injury  of  a  passenger  unless  It  Is  shown 
that  the  Injury  was  caused  by  some  instru- 
mentality in  the  charge  of  or  under  the  con- 
trol of  the  carrier,  and  that  some  notice  of 
the  threatened  violence  or  Impending  danger 
must  be  brought  home  to  the  carrier  before 
negligence  can  be  Imputed.  This  exception 
Is  well  taken.  According  to  the  rule  in  this 
state,  there  Is  no  presumption  of  negligence 
on  the  part  of  the  carrier  from  the  bare 
fact  that  a  passenger  has  been  injured  while 
on  the  carrier's  train,  but  that  such  presump- 
tion does  arise  on  proof  of  such  Injury  as 
the  result  of  some  agency  or  Instrumentali^ 
of  the  carrier,  some  net  of  omission  or  com- 
mission of  the  servants  of  the  carrier,  or 
some  defect  In  the  Instrumentalities  of  trans- 
portation. Steele  v.  Railroad  Co.,  55  S.  C. 
389,  33  S.  B.  509,  74  Am.  St  Rep.  756 ;  Jar- 
rell  V.  Railroad  Co.,  58  S.  C.  494,  36  S.  E. 
910;  DooIIttle  v.  Railroad  Co..  62  S.  O.  139, 
40  8.  B.  133 ;  Stembrldge  v.  Railroad  Co.,  65 
S.  C.  447,  43  8.  E.  968;  Hunter  v.  Railroad 
Co.,  72  S.  C.  340,  61  S.  B.  8C0.  The  charge  was 
harmful,  as  In  this  case  the  Injury  was  not 
caused  by  any  agency  or  instrumentality  of 
the  defendant,  but  by  the  direct  act  of  a  fel- 
low passenger.  In  such  case  "knowledge  of 
the  existence  of  the  danger  or  of  the  facts 
and  circumstances  from  which  the  danger 
may  be  reasonably  anticipated  Is  necessary  to 
fix  a  liability  upon  the  carrier  for  damages 
sustained  In  consequence  of  failure  to  guard 
against  it"  1  Fetter  on  Carriers.  8  96, 
quoted  with  approval  In  Franklin  v.  Railway 
Co.,  74  S.  C.  386,  64  8.  B.  678.  Nnmerotis 
cases  In  other  jurisdictions  support  this  nile, 
but  we  cite  only  Tall  v.  Baltimore  S.  P.  Co., 
90  Md.  248,  44  Atl.  1007.  47  L.  R.  A.  120, 
wherein  the  subject  is  well  considered. 

It  Is  not  deemed  necessary  to  consider  the 
remaining  exceptions  to  the  charge. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


MORAGNB  T.  CHARLESTON  &  W.  a 
RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  27. 
1907.) 

Railroads— Private  Crossino — Rkpatr. 

Where  a  road  leads  from  the  public  road 
across  a  railroad  to  a  bouse,  and  is  nsed  only 
by  the  owner  and  by  the  tenant  of  a  neighbor, 
it  is  a  private  way,  and  the  railroad  ia  not  re- 
quired to  keep  the  crossing  over  such  private 
way  in  repair,  under  Civ.  Code  1902,  8  21S3. 
providing  tliat  a  railroad  crossing  a  highway 
shall  protect  its  rails,  so  u  to  procure  a  safe 
passage  across  th^g^d^byGoOglC 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  Covmty;  Purdy,  Judge. 

Action  by  J.  p.  Moragne  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. Ju^ment  for  defendant,  and  plaln- 
tlS  appeals.     Affirmed. 

Wm.  N.  Graydon,  for  appellant    Wm.  P. 
Greene,  tor  respondent 

POPE,  O.  J.  Plaintiff,  T.  P.  Morngne, 
brought  this  action  against  the  defendant 
railway  coinpany  to  recover  damages  for 
injury  to  a  mule  alleged  to  bare  been  aiused 
by  a  defective  crossing  on  Its  road.  Defend- 
ant denied  its  liability  on  the  ground  that 
the  road  was  a  private  way,  and  not  such  a 
crossing  as  It  was  required  by  law  to  keep 
up.  The  facts  are  as  follows:  Some  time 
after  the  road  was  built  defendant  establish- 
ed the  crossing  In  question.  The  road  leads 
from  plaintifTs  home  across  the  railroad  to 
the  public  roiid  and  certain  farm  tanils,  and 
Is  used  by  plaintiff's  family,  the  family  of 
tbe  tenant  of  one  Porter,  and,  according  to 
the  testimony  of  the  plaintiff,  "every  one 
who  bad  business  In  there,  coming  or  going 
to  my  house,"  or  going  to  Mr.  Porter's  place. 
The  crossing  had  been  bad  for  several  years, 
but  defendant,  although  frequently  requested 
to  do  so,  bad  neglected  to  fix  It  and  refused 
to  allow  plaintiff  to  do  so.  On  February  22, 
1906,  plaintiff  was  crossing  with  a  load  of 
fertilizer,  and  his  mule's  foot  was  caught 
between  a  projecting  spike  and  tlie  rail,  thus 
throwing  it  forward  and  crippling  It  ac- 
cording to  his  testimony,  permanently.  The 
case  was  heard  at  the  March,  1907,  term  of 
court  for  Abbeville  county,  and  resultc^d  in 
the  direction  of  a  verdict  by  tbe  iJiVHiding 
Judge,  Hon.  R.  O.  Purdy,  for  the  defendant; 
the  ground  being  that  it  was  a  private  cross- 
ing.   Plaintiff  appeals. 

The  question  of  roads  has  more  than  once 
been  discussed  in  this  state,  and  tbe  law  on 
tbe  subject  is  well  settled.  State  v.  Hardin, 
11  S.  C.  366;  State  v.  Tyler,  64  S.  C.  294,  32 
S.  E.  422;  Klrby  v.  Railway,  63  S.  C.  500, 
41  S.  E.  765.  According  to  these  decisions 
there  are  three  kinds  of  roads,  viz.,  highways, 
'  composing  two  classes,  public  roads,  and 
private  paths,  or  neighborhood  roads,  and 
private  ways.  The  flrst  two  classes  named 
are  public  in  contradistinction  from  the  last 
which  Is  private.  State  v.  Harden,  supra. 
The  three  classes  are  very  clearly  distinguish- 
ed in  the  case  of  Klrby  v.  Railway,  supra ; 
the  distinction  between  private  paths  or 
neighborhood  roads  and  private  ways,  the 
two  classes  germane  to  this  discussion,  being 
that  the  former  runs  from  one  public  road 
to  another  public'  road,  or  -from  a  public 
road  to  some  other  public  place,  or  from  one 
pablic  place  to  another,  while  the  latter  does 
not  connect  any  public  road  or  public  places 
at  alL  Again,  to  acquire  a  right  to  the 
former,  use  for  20  years  la  all  that  Is  neces- 
Wf,  wblle  In  tbe  latter  case  adverse  use 


must  be  shown.  From  the  distinctions  as 
made  by  tbe  court  however,  we  do  not  think 
that  only  those  are  neighborhood  roads  which 
run  from  one  public  road  to  another  public 
road,  or  from  a  public  road  to  a  public 
place,  or  from  one  public  place  to  another. 
Conceivably  a  road  might  be  an  outlet  of  a 
community  numbering  hundreds  of  people, 
and  yet  connect  only  at  one  end  with  a  pub- 
lic road  or  other  public  place.  Will  It  be 
contended  that  such  a  road  Is  less  a  public 
way  than  one  that  leads  off  to  a  church  or 
mill?  Certainly  not  On  the  other  hand,  not 
every  road  connecting  with  a  public  road  Is 
a  neighborhood  road,  as,  for  instance,  roads 
leading  up  to  residences,  such  as  avenues  and 
outlets  to  roads.  These  are  clearly  private. 
The  distinction  must  rest  on  tbe  facts  of  tlie 
various  cases.  The  road  now  under  consid- 
eration falls  under  the  class  last  alluded  to, 
l)elng  only  a  way  up  to  plaintiff's  house  and 
for  his  convenience,  and  for  tbe  use  of  the 
tenant  of  Mr.  Porter,  and  running  across 
their  proi>erty.  The  evidence  most  favorable 
to  plaintiff  was  that  It  was  an  outlet  for  him- 
self and  tenants  of  Mr.  Porter,  and  such 
people  as  desired  to  visit  their  homes.  If 
this  were  ail  that  was  required  to  be  shown 
in  order  to  establish  the  fact  of  a  public 
road,  whenever  occasion  demanded  It,  any 
avenue  or  road  leading  up  from  ttie  public 
road  to  a  private  house  could  easily  be 
shown  to  be  a  neighborhood  road.  We  think 
the  circuit  Judge  was  correct  in  holding  that 
the  only  inference  from  the  testimony  here 
produced  was  that  the  road  was  a  private 
way. 

The  appellant  contends,  however,  that  sec- 
tion 2183  of  the  Civil  Code  of  1002  gives  him 
a  right  to  recover,  even  though  it  be  a  pri- 
vate way.  That  section  provides:  "A  rail- 
road corporation  whose  road  Is  crossed  by  a 
highway  or  other  way  on  a  level  therewith 
shall,  at  its  own  expense,  so  guard  or  pro- 
tect Its  rails  by  plank,  timber,  or  otherwise, 
as  to  secure  a  safe  and  easy  passage  across 
its  road;  and  if.  In  the  opinion  of  tbe  coun- 
ty board  of  commissioners,  or  If  such  highway 
or  other  way  be  within  the  corporate  limits 
of  any  city,  town  or  village,  then  the  prop- 
er municipal  authorities  thereof,  any  subse- 
quent alteration  of  the  highway  or  other  way, 
or  any  additional  safeguards,  are  required 
at  the  crossing,  they  may  order  the  corpora- 
tion to  establish  tbe  same."  This  contention, 
we  think,  cannot  be  sustained.  Aside  from 
any  implication  of  the  act,  tbe  only  rensou- 
flble  construction  would  be  that  It  applied  on- 
ly to  public  roads.  Carried  to  the  conclu- 
sion contended  for  by  the  appellant,  a  rail- 
road company  would  be  required  to  provide 
for  every  crossing  or  path  across  its  roadbed, 
whether  public  or  private.  Even  at  ways 
where  the  statutory  signals  are  not  required 
the  company  would  have  to  provide  for  cross- 
ing. Such  a  construction  cannot  be  legiti- 
mate.   The   railroad  compan^^ls  owner  in 

Digitized  by  VjOOQ  IC 


162 


68  SOUTHEASTERN  REFOBTBB. 


(Ga. 


fee  of  Its  right  of  way,  and  its  right  to  con- 
trol it  is  analogous  to  the  right  of  Individ- 
uals to  control  Individual  property.  As  in 
the  case  of  property  owned  by  a  person,  so 
must  the  right  of  a  railway  give  place  to 
a  public  right  when  the  welfare  of  the  pub- 
lic demands  it  When,  however,  private  ad- 
vantage is  sought  to  be  gained,  there  is  no 
power  of  condemnation.  One  of  the  very 
foundation  elements  of  all  civilization  is  the 
right  to  hold  property  and  exercise  control 
over  it.  Even  governments  themselves  can- 
not legitimately  rob  one  person  of  his  prop- 
erty and  give  it  to  another.  Recognizing 
this  principle,  the  framers  of  oar  Constitution 
provided  therein  that  private  property  should 
not  be  taken  for  private  use  without  the  con- 
sent of  the  owner.  Clearly,  therefore,  tills 
being  a  private  way,  the  use  would  be  pri- 
vate The  Legislature,  then,  has  no  power 
to  place  the  burden  on  railways  of  keeping 
up  such  crossings.  Mays  v.  Seaboard  Rail- 
way, 75  S.  C.  455,  56  S.  E.  30.  But,  aside 
from  this  consideration,  the  clear  Implication 
of  the  act  Is  that  It  Is  to  apply  only  to  such 
roads  as  are  under  the  authority  of  the  coun- 
ty coninilSHloners  or  under  the  control  of 
the  municipal  authorities.  Such  roads  alone 
would  come  under  their  observation.  Not  be- 
ing responsible  for  private  ways,  it  is  hard- 
ly reasonable  to  suppose,  even  If  the  user 
thereof  did  not  object,  that  the  commission- 
ers would  Interest  themselves  to  the  extent 
of  examining  private  crossings.  In  the  case 
now  under  consideration.  It  does  not  appear 
that  the  commissioners  were  even  cognizant 
of  the  crossing.  It  was  established  merely 
as  an  accommodation,  and  was  used  with  the 
road's  consent  There  was  absolutely  no  evi- 
dence of  adverse  possession. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


COLUMBUS  R.  CO.  v.  WOOLFOLK. 
(Supreme   Court  of  Georgia.    July  11,   1907.) 

1.  Anihals— Knxino    Doo — Liabiuty. 

The  owner  of  a  dog  may  maintain  an 
action  against  one  who  wantonly  and  malicious- 
ly kills  or  injures  his  dog. 

[Ed.  Note.— For  cases  in  pohit  see  Cent.  Dig. 
vol.  2,  Animals,  S  115;  vol.  41,  Railroads,  { 
1399.1 

2.  EviDE.NCE— Value  of  Doo. 

"The  value  of  a  dog  [so  killed  or  injured] 
may  be  proved,  as  tliat  of  any  other  property, 
by  evidence  that  he  was  of  a  particular  breed 
and  had  certain  qualities  and  by  witnesses  who 
knew  the  market  value  of  such  animal  if  any 
market  value  l>e  shown." 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  S  29.3.] 

3.  Masteb  and  Sebvant— Torts  ov  Sebvant. 

A  master  is  liable  for  the  willful  torts  of 
his  servant,  committed  in  the  course  of  the 
servant's  employment,  just  as  though  the  mas- 
ter had  himself  committed  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  I  1230.] 

(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Muscogee  Coun- 
ty;  W.  A.  Little,  Judga 

Action  by  C.  M.  Woolfolk  against  the  Co- 
lumbus Railroad  Company.  Judgment  for 
plaintUT.    Defendant  brings  error.    Affirmed. 

Woolfolk  brought  suit  to  recover  the  value 
of  a  dog  alleged  to  have  been  willfully  and 
wantonly  killed  by  the  running  of  a  street 
car  on  defendant's  line  of  road.  It  is  alleged 
that  plaintiff's  dog  came  on  the  tracb  about 
150  feet  In  front  of  said  car,  and  In  full 
view  of  the  motormon  In  charge  thereof, 
and  that  said  motorman  Immediately,  and 
"with  Intent  to  kill  said  dog,  increased  the 
speed  of  said  car,  and  did  willfully,  wan- 
tonly, maliciously,  and  unlawfully  run  down 
said  dog,"  and  killed  him.  The  defendant 
demurred  to  the  petition  generally  as  setting 
forth  no  cause  of  action  against  It,  and  be- 
cause "said  petition  does  not  allege  that  said 
act  of  wantonness  and  malice  was  done  under 
the  command  or  with  the  consent  of  the  de- 
fendant" It  demurred  specially  to  the  par- 
agraph which  alleged  the  value  of  the  dogr 
to  be  $200.  The  court  overruled  both  gen- 
eral and  special  demurrers,  and  the  defend- 
ant excepted. 

Garrard  &  Garrard  and  W.  Cecil  NeilU 
for  plaintiff  in  error.  Slade  &  Swift  for  de- 
fendant in  error. 

BECK,  J.  (after  stating  the  facts).  1. 
"By  the  common  law  a  dog  is  property,  for 
an  injury  to  which  an  action  will  lie.  Wright 
V.  Ramscot  1  SaundL  84;  2  Bl.  Comm.  293." 
Uhlehi  V.  Cromack,  109  Mass.  273;  St. 
Louis  Ry.  Co.  v.  StanSeld,  63  Ark.  643,  40 
8.  W.  126,  37  L.  R.  A.  659 ;  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  347 ;  4  Bl.  Ck)mm.  236.  As  waa 
said  by  the  court  in  the  case  of  Graham  v. 
Smith,  100  Ga.  434,  28  S.  E.  225,  40  L.  R.  A. 
503,  62  Am.  St  Rep.  323  the  property  of  the 
owner  In  a  dog  "seems  to  be  better  defined 
at  common  law  than  it  Is  by  the  construction 
which  this  court  has  put  upon  our  statutes." 
The  decision  in  Jemiaon  v.  Railroad  Co., 
75  Ga.  444,  68  Am.  Rep.  476  holding  that  a 
suit  cannot  be  maintained  against  a  railroad 
company  for  the  "unintentional,  though  neg- 
ligent," killing  of  a  dog,  was  affirmed  in  the 
case  of  Strong  v.  Oa.  Electric  Co.,  118  Oa. 
615.  46  S.  E.  366.  In  the  latter  case  five 
justices  held  that  Inasmuch  as  the  rule  in  the 
Jemison  Case  "has  stood  as  good  law  since 
December  1,  1886,  and  the  General  Assembly 
has  passed  no  act  changing  the  same,  *  •  • 
the  rule  should  not  now  be  changed  by  over- 
ruling that  case."  Fish,  P.  J.,  and  Cobb,  J., 
concurred  In  the  opinion  In  the  Strong  Case 
solely  on  the  ground  that  It  was  controlled 
by  the  Jemison  Case.  Cobb,  J.,  in  his  concur- 
ring opinion,  said:  "The  trend  of  modem 
decisions  seems  to  be  In  favor  of  treating  the 
dog  as  property  to  the  same  extent  that 
other  domestic  animals  are  treated" — and 
cites'  ns  authority  the  very  elaborate  mono- 
graph note  in  40  L.  R.  A.  603,  to  the  case  of 
Graham  v.  Smith,  sm>nii--al80  the  note  In 
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37  L.  B.  A.  659,  to  tbe  case  of  St  LoniB  Rj. 

Co.  T.  Stanfleld,  U3  Ark.  643,  40  S.  W.  126. 
In  tbe  Jemison  Case,  supra,  wblle  holding 
that  an  owner  cannot  recoyer  for  the  "neg- 
ligent" destrnctlon  of  bis  dog,  the  court  ex- 
pressly ruled  that  such  owner  "may  main- 
tain an  action  of  trespass  vi  et  armls  for  the 
iranton  and  malicious .  liiliing  of  his  dog." 
loasmuch  as  tbe  killing  of  the  plaintiff's 
dog  in  the  present  case  Is  alleged  to  have 
be«n  the  result  of  the  "willful,  wanton,  and 
malicious"  conduct  of  the  defendant  com- 
pany's employ^,  we  might  safely  rest  our 
affimmnce  of  tfa«  Judgment  of  the  court  below 
spon  tbe  authority  of  the  Jemison  Case. 

But  it  Is  contended  by  counsel  for  the  plain- 
tiff in  error  that  "tbe  ruling  of  the  court  In 
tbat  case  (that  an  action  would  He  for  tbe 
wanton  and  malicious  killing  of  a  dog)  Is  pure- 
ly obiter  dicta,"  and  that  it  Is  not  consistent 
with  the  other  laws  of  the  state.  It  is  true 
that  the  question  of  tbe  liability  of  the  de-  , 
fendant  for  the  wanton  and  malicious  kill-  ' 
ing  of  plalntllTs  dog  was  not  before  tbe 
conrt  In  the  Jemison  Case;  but  we  are  un- 
able to  assent  to  tbe  otber  proposition  tbat 
SQch  a  rule  1b  Inconsistent  with  tbe  other 
decisions  of  this  court,  or  with  any  of  the 
statutes  of  tbe  state.  The  case,  cited  by  i 
plaintiff  in  error,  of  Moss  ▼.  Augusta,  03 
Ga.  797,  20  S.  B.  653,  tbe  same  being  an 
action  against  tbe  city  for  the  wanton  kill- 
ing of  plaintiff's  dog  by  an  oflScer  of  tbe  city, 
was  decided  upon  the  ground  that  "a  city  Is 
not  liable  for  the  Ul^al  and  tortious  arts  of 
its  police  officers."  And  the  case  of  Patton  v. 
State,  93  Ga.  Ill,  19  S.  E.  734,  24  L.  R.  A.  732, 
holding  that  the  willful  and  malirlous  killing 
of  a  dog  is  not  an  Indictable  trespass  under 
Pen.  Code,  i  729,  was  based  upon  the  ground 
that  "that  section  relates  to  tbe  injury  or  de- 
strnctlon tit  Inanimate  property,  and  does 
not  apply  to  Injuring  or  killing  animals  of 
any  kind."  In  the  case  of  Wilcox  y.  State^ 
101  Ga.  563.  28  S.  E.  981,  39  L.  R.  A.  709,  it 
was  expre8!>ly  held  that  a  doK  Is  a  "domestic 
animal."  Under  Civ.  Code  1895,  |  3822,  tbe 
owner  Is  made  Itnble  for  certain  acts  of  bis 
dog,  "thus  recognizing  tbat  tbe  dog  has  an 
owner,  and  consequently  tbat  tbe  thing  own- 
ed Is  property."  People  y.  Maloney,  1  Park- 
er, Cf.  R.  (N.  T.)  593.  Under  tbe  Constitu- 
tion of  tbe  state  (Clr.  Code  1895.  i  5883) 
dogs  are  treated  as  property,  and  the  Gen- 
eral Assembly  is  authorized  to  impose  a  tax 
npon  them;  and  Pen.  Code  1895,  S  164, 
makes  the  dog  a  subject  of  simple  larceny, 
and  an  indictment  for  simple  larceny,  eyen  of 
a  thing  specified  by  statute,  must  allege  both 
the  ownership  of  the  property  stolen  and  Its 
Talua  Dayls  y.  State,  40  Ga.  229;  Thomas  y. 
State,  90  Ga.  311,  22  S.  B.  958.  It  must,  there- 
fore, be  concluded  that  tbe  criminal  branch 
of  tbe  law  recognizes  the  dog  as  private 
property,  and  also  as  a  "thing  of  value." 

lo  the  Strong  Case,  supra,  Cobb,  J.,  in 
Us  concurring  opinion,  quotes  tbe  language 
of  a  decision  rendered  by  tbe  then  presiding 


Judge  of  tbe  Atlanta  circuit,  holding  tbat  a 
dog  was  property  subject  to  levy  and  sale. 
That  question,  however,  has  never  come  be- 
fore this  court,  and  is  no  part  of  the  opinion 
In  tbe  Strong  Case;  but  the  reasoning  of  the 
learned  circuit  Judge  there  quoted  Is  so 
cogent  tbat  we  refer  to  it  here  as  throwing 
a  flood  of  light  upon  the  question  of  tbe  true 
status  of  the  dog  in  this  state.  In  the  case 
of  Graham  v.  Smith,  supra,  it  was  held  that 
"the  owner  of  a  dog  has  such  a  property  in 
it  as  will  enable  him  to  maintain  an  action  of 
trover  for  its  recovery  In  case  of  Its  wrongful 
conversion."  In  the  well-consldered  opinion 
It  is  expressly  declared  that  a  dog  is  prop- 
erty. It  should  also  be  remembered  that  In 
a  trover  case  the  plaintiff  has  the  option  of 
taking  a  verdict  for  the  property  or  a  money 
verdict.  It  seems  to  us.  therefore,  that  tbe 
principles  enunciated  in  tbe  Orabam  Case 
control  the  case  at  bar;  for  It  would  be  a 
strange  inconsistency  In  tbe  law  to  permit 
the  plaintiff  in  a  trover  case  to  take  a  money 
verdict  for  tbe  value  of  a  dog  wrongfully 
converted,  and  yet  deny  him  tlie  right  to 
recover  tbe  value  of  a  dog  wantonly  and 
maliciously  killed.  True,  it  has  been  held 
in  this  state  tbat  "a  dog  is  not  property,  ex- 
cept In  a  qualified  sense."  Jemison's  Case, 
supra.  But  even  under  tbe  common  law, 
where  It  was  likewise  declared  that  the 
property  In  a  dog  was  "base  property,"  and 
where  be  was  not  the  subject  of  larceny, 
such  property  was  nevertheless  held  to  be 
sufflcient  to  maintain  a  civil  action  for  its 
loss.  It  would  appear,  therefore,  that  the 
rule  In  tbe  Jemison  Case,  which  declares 
that  tbe  owner  cannot  recover  for  the  "un- 
intentional, though  negligent,  destruction"  of 
his  dog.  is  extremely  technical,  and  has  no 
sound  basis  to  rest  upon.  And  while  this 
court  has  followed  tbe  ruling  in  tbe  Jemison 
Case,  so  far  as  to  hold  that  there  can  be  no 
recovery  for  the  "unintentional,  though  negli- 
gent," killing  of  a  dog.  we  feel  no  desire  to 
extend  tbat  rule.  Tbe  Jemison  Case  ex- 
pressly recognizes  that  the  owner  may  main- 
tain an  action  for  the  "wanton  and  mali- 
cious killing  of  bis  dog";  and,  as  tbe  alle- 
gations of  the  plaintiff's  petition  bring  this 
case  squarely  within  tbe  rule  last  announced, 
we  bold  that  tbe  petition  was  good  as 
against  a  general  demurrer. 

2.  Tbe  fifth  paragraph  of  the  petition  al- 
leges tbat  "said  dog  was  of  tbe  value  of 
$200."  Defendant  demurred  specially  to  this 
paragraph,  on  the  ground  tbat  "the  measure 
of  damages  would  not  be  based  upon  tbe 
value  of  tbe  dog,  as  a  dog  has  no  market 
value  in  contemplation  of  law."  It  is  true 
that  it  was  said  in  tbe  Jemison  Case  that 
"dogs  seem  to  have  no  market  value,  and  tbe 
rule  of  damages  In  the  case  of  live  stock 
killed  by  the  running  of  trains  could  not  be 
applied  to  them.  In  case  of  their  wanton 
and  malicious  killing  or  Injury,  a  different 
rule  for  ascertaining  damages  obtains.  Tbe 
act  Is  one  wblcfa  mav  be  compensated  by^ 
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general  or  exemplary  daniagea"  But  this 
was  merely  obiter,  and  Is  not  supported  by 
tbe  latest  and  best  authorities.  "Large 
amounts  of  money  are  now  invested  in  dogs, 
and  they  are  largely  the  subject  of  trade  and 
traffic."  Mullaly  v.  People,  86  N.  Y.  365. 
"It  Is  common  knowledge  that  many  dogs 
have  an  actual  commercial  and  mari^et 
value."  Strong's  Case,  supra.  The  better 
rule,  therefore,  for  ascertaining  the  measure 
of  damages,  seems  to  be:  "The  value  of  a 
dog  may  be  proved,  as  that  of  any  other 
property,  by  evidence  that  he  was  of  a  par- 
ticular breed,  and  had  certain  qualities,  and 
by  witnesses  who  kaevr  tbe  market  value  of 
such  animal.  If  any  market  value  be  shown. 
•  •  •  This  was  so  at  common  law,  yet 
it  was  held  at  common  law  that  tbe  ab- 
sence of  any  value  was  the  reason  that  pre- 
vented a  prosecution  for  larceny  of  a  dog." 
Note  in  40  L.  R.  A.  618,  and  see  numerous 
cases  cited. 

3.  The  principle  announced  in  tbe  third 
headnote  lias  beeu  freiiuentiy  ruled  by  this 
court,  and  disposes  of  all  the  other  assign- 
ments of  error.  Central  Ry.  Co.  v.  Brown, 
113  Ga.  414,  38  S.  E.  988,  84  Am.  St  Rep. 
260. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


CENTRAL  OP  GEORGIA  RY.  CO.  ▼. 
HUNTER. 

.(Supreme   Court   of   Georgia.    July   10,    1907.) 

1.  Pleading — Aiiendmxnt— New    Causb    o» 
Action. 

A  petition  in  a  suit  against  a  railroad 
company  alleged  that  the  defendant  was  the 
owner  of  tbe  biiildinf?  which  it  used  for  depot 
purposes,  and  thereby  invited  persons  having 
business  to  tmnsact  with  the  defendant  to  visit 
the  same,  and  tliat  the  plaintiff  went  to  the 
buiidine  for  tiie  purpo.oe  of  transacting  business 
with  the  defendant,  and  while  liiere  was  in- 
jured by  a  defect  in  the  floor  of  the  building, 
which  the  defendant  hnd  negligently  allowed  to 
exist.  An  amendment  was  allowed,  which  al- 
leged that  the  defendant  permitted  the  express 
company  to  carry  on  its  business  in  the  build- 
ing,  and  that  the  post  office  of  the  town  was 
also  situated  therein,  and  that  one  person 
occupied  all  of  the  positions  of  railroad  agent 
express  agent,  and  postmaster,  and  that  plain- 
tiff visited  the  building  to  transact  business 
with  such  person  as  agent  of  the  express  com- 
pany. Held,  that  the  amendment  did  not  set 
forth  a  new  cause  of  action. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  686,  687.] 

2.  Raiuioads— iNjuBiEs  TO  Pbbsons  at  Sta- 
tion. 

The.  evidence  authorized  the  verdict,  and 
no  Buflicient  reason  has  been  shown  for  revers- 
ing  the  judgment. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   41,   Railroads,  §§  868-872.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Taylor  County; 
E.  J.  Reagan,  Judge. 

Action  by  M  irtha  Hunter  against  the  Cen- 
tral of  Georgia  Railway  Company.    Judgment 


for  plaintiff.     Defendant  brings  error.    Af- 
firmed. 

Mrs.  Martha  Hunter  brought  suit  against 
the  Central  of  Georgia  Railway  Company,  al- 
leging: That  the  defendant  was  a  corpora- 
tion operating  a  line  of  railroads  In  tbe  coun- 
ty of  Taylor  and  had  damaged  her  In  the  sum 
of  $10,000.  The  plaintiff  visited  the  depot  of 
tbe  defendant  at  tbe  station  of  Howard,  in 
tbe  county  named,  "for  tbe  purpose  of  trans- 
acting business  with  the  defendant"  While 
she  was  leaving  the  depot  she  stepped  upon  a 
plank  in  the  floor  of  tbe  depot  and  tbe  plank 
gave  way,  causing  her  to  fall  into  the  hole. 
Tbe  depot  was  a  place  designed  for  public 
use,  and  was  used  by  the  public.  It  was  de- 
signed for  the  use  of  those  who  transacted 
business  with  the  defendant  and  was  so 
used.  Tbe  plank  on  which  she  stepped  w^as 
loose,  and  was  so  placed  that  any  one  step- 
ping upon  it  wouM  cause  it  to  tilt  and  be  pre- 
cipitated into  a  hole  thereunder.  Tbe  Inse- 
cure condition  of  tbe  place  was  known  to  tbe 
defendant  or  by  tbe  exercise  of  ordinary 
care  could  have  been  known.  The  negligence 
alleged  Is  in  allowing  the  depot  to  become  in- 
secure and  unsafe  in  the  manner  above  re- 
ferred to,  and  in  failing  to  repair  tbe  same 
after  notice  of  the  fact  that  the  same  was 
out  of  repahr.  The  petition  in  detail  alleged 
tbe  character  of  tbe  injuries  sustained,  which 
were  serious  and  permanent  The  plaintiff 
offered  an  amendment  to  the  petition,  alleg- 
ing, in  substance,  that  the  express  company 
was  permitted  by  the  defendant  to  carry  on 
its  business  in  the  depot,  that  she  went  to  tbe 
depot  for  tbe  purpose  of  transacting  business 
with  tbe  agent  of  the  express  company,  who 
was  also  the  agent  of  the  defendant  and  that 
the  post  office  of  the  town  was  also  situated 
In  tbe  depot  building,  and  the  agent  of  the 
defendant  was  also  the  postmaster.  The  pur- 
pose for  which  tbe  plaintiff  entered  the  depot 
is  alleged  to  have  been  to  pay  the  agent  of 
the  express  company  for  a  package  which 
bad  been  forwarded  by  him  for  her.  The 
defendant  objected  to  the  amendment  upon 
the  ground  tbat  it  added  a  new  and  distinct 
cause  of  action,  changing  the  legal  status  of 
the  parties  and  the  character  and  nature  of 
tbe  liability  of  the  defendant  and  tbat  the 
averments  of  the  amendment  were  in  no  way 
germane  to  tbe  cause  as  laid  in  tbe  original 
petition.  The  court  allowed  the  amendment 
and  the  defendant  excepted  pendente  lite. 
The  defendant  filed  an  answer,  in  which  it 
admitted  that  its  depot,  or  a  part  tliereof, 
was  intended  and  designed  for  the  use  of 
those  who  bad  business  to  transact  with  it. 
but  denied  tbat  it  was  designed  for  public 
use,  or  was  used  by  tbe  public,  except  in  the 
manner  above  referred  to.  When  the  case 
canio  on  for  a  trial,  at  the  conchision  of  the 
plaintiffs  testimony,  the  defendant  made  a 
motion  for  a  nonsuit  which  was  overruled, 
and  the  defendant  excepted  pendente  lite. 
The  trial  resulted  in  a  verdict  in  favor  of  tbe 
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plaintiff.  The  defendant  made  a  motion  for 
a  new  trial,  which  being  oTemiled,  It  ex- 
cepted. 

Charlton  E.  Battle,  for  plaintiff  In  error. 
Smith,  Bemej,  Smith  &  Hastings  and  R.  S. 
For,  tot  defendant  In  error. 

COBB.  P.  J.  (after  stating  the  facts).     1. 
Tlie    original    petition    unquestionably    set 
forth  a  cause  of  action.    It  was  alleged  that 
the  defendant  railroad  company  was  the  own- 
er of  a  hullding  used  as  o  depot,  and  in- 
Tited  people  having  business  with  the  com- 
pany to  come  to  the  building  and  transact 
such  buslnera.    The  plaintiff,  in  response  to 
this  Inyitation,  repaired  to  the  building  to 
transact  business  with  the  company,  and  was 
Injnred  while  there  by  a  defect  in  the  floor 
of  the  building,  which  the  defendant  negli- 
gently permitted  to  exist.    The  cause  of  ac- 
tion as  originally  alleged  grew  out  of  the 
ownership  by  the  railroad  company  of  the 
building,  and  its  continuing  it  In  a  use  which 
necessarily   Implied  an  invitation  to  all  who 
had  bnslnefis  with  It  to  resort  there  for  such 
pnrpose.    Tbe  exact  character  of  the  business 
is  not  alleged.    Tbe  character  of  the  business 
that  the  owner  or  occupier  of  lands  carries 
on  therein  Is,  In  a  case  of  the  character  now 
nnrter  conslder.itlon.  material  only  In  deter-' 
mining  whether  It  Is  of  a  nature  which  Im- 
plies an  Invitation  to  others  to  resort  to  such 
place.    The  use  by  a  railroad  company  of  a 
bnllding  by  them  for  a  freight  and  passenger 
depot  carries  with  it  an  Implied  Invitation  to 
any  one  who  may  have  business  with  it  in  its 
capacity  as  a  carrier  of  freight  or  a  carrier 
of  passengers.    "When  the  owner  or  occupier 
of  land,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  Its  prem- 
ises for  any  lawful  purpose,  he  is  liable  In 
damages  to  such  persons  for  Injuries  occa- 
sioned by  the  nnsafe  condition  of  the  land 
or  its  approaches,  and,  under  such  an  ex- 
press or  Implied  Invitation,  he  must  exercise 
ordinary  care  and  prudence  to   render  the 
premises  reasonably  safe  for  the  visit."    At- 
lanta on    Mills  V.  Coffey.  80  Ga.  145,  4  S. 
E.  759  (2>,  12  Am.  St.  Rep.  244;   Civ.  Code 
1885.  {  3824.    The  liability  of  a  railroad  com- 
pany as  the  owner  or  occupier  of  land,  en- 
gaged In  business,  is  the  same  as  that  of  any 
person  in  like  circumstances.     Central  Ball- 
road  V.  Gleason,  72  Ga.  742. 

It  Is  now  to  be  determined  whether  the 
amendment  was  a  departure  from  the  cause 
ot  action  alleged  in  the  original  petition; 
that  is,  to  use  tlie  language  of  our  law.  did 
the  amendment  set  forth  a  new  and  distinct 
cnnse  of  action?  What  were  the  new  facts 
alleged?  That  the  railroad  company.  In  its 
building,  permitted  the  express  company  to 
carry  on  its  business,  and  also  permitted  the 
United  States  government  to  carry  on  its 
postal  basiness,  and  that  the  postmaster,  the 
igent  of  the  express  company,  and  the  agent 
of  the  defendant  were  one  and  the  same  per- 


son, and  that  the  plaintiff  went  to  the  depot 
for  the  purpose  of  transacting  business  with 
the  express  company.  The  company  trans- 
acted Its  own  business  therein,  and  invited 
the  people  to  come  to  the  building  for  that 
purpose.  Tbe  amendment  simply  alleged 
that  It  permitted  the  express  company  to  also 
transact  business  therein,  and  therefore  In 
vlted  people  to  visit  the  building  for  the  pur 
pose  of  transacting  business  with  that  com- 
pany, and,  having  allowed  the  government  to 
use  a  portion  of  the  building  for  a  post  office, 
an  invitntloB  to  the  public  to  repair  to  the 
building  for  any  lawful  matter  connected 
with  the  post  office  department  resulted. 
There  was  no  change  In  the  allegation  as  to 
the  ownership  of  tlie  building.  In  the  amend- 
ment, however,  the  Invitation  was  brooder 
than  It  was  in  the  original  petition.  In  the 
original  petition  it  embraced  only  one  class, 
those  who  had  business  to  transact  with  the 
company.  In  the  amendment  It  embraced 
those  who  had  business  to  transact  with  the 
express  company  as  well  as  with  tbe  post- 
master. The  cause  of  action  results  from  an 
injury  to  one  who  had  been  Invited  to  the 
building  by  the  defendant.  The  original 
petition  alleged  the  acceptance  of  the  Invita- 
tion to  visit  the  building  for  the  purpose  of 
transacting  business  with  the  defendant 
The  amendment  alleged  the  acceptance  of 
tbe  Invitation  to  tbe  same  building  to  trans- 
act business  with  a  company  which  the  de- 
fendant permuted  to  carry  on  business  there- 
in. The  duty  to  Iceep  tbe  building  In  a  safe 
condition  was  the  same  in  each  instance; 
that  is,  it  was  tbe  duty  owing  to  all  who 
were  Invited  there  to  transact  business  with 
the  defendant,  or  with  any  one  whom  the 
defendant  permitted  to  carry  on  Its  business 
therein.  In  Plummer  v.  Dill,  156  Mass.  420, 
31  N.  E.  128,  32  Am.  St.  Rep.  463,  It  Is  said: 
"To  come  under  an  Implied  invitation,  as 
distinguished  from  a  mere  license,  the  visitor 
must  come  for  a  purpose  connected  with  the 
business  in  which  the  occupant  Is  engaged,  or 
which  he  permits  to  be  carried  on  there. 
There  must  at  least  be  some  mutuality  of  In- 
terest in  the  subject  to  which  the  visitor's 
business  relates,  although  the  particular  thing 
which  Is  the  subject  of  tbe  visit  may  not  be 
for  the  benefit  of  the  occupant."  This  lan- 
guage was  quoted  with  approval  In  King  v. 
Central  Ry.  Co.,  107  Ga.  700.  33  S.  E.  839. 
One  who  owns  a  building  and  occupies  a  por- 
tion thereof  for  the  transaction  of  his  own 
business,  and  permits  others  to  occupy  parts 
of  the  same  for  tbe  transaction  of  their 
business,  Impliedly  Invites  all  persons  having 
any  business  with  any  of  the  occupants  to 
come  to  the  building,  and.  as  a  consequence 
of  tbe  invitation  held  out,  is  under  a  duty 
to  render  the  building  reasonably  safe  for 
all  who  visit  It  In  response  thereto.  The 
cause  of  action  in  the  original  petition  rested 
upon  the  ownership  of  the  building  and  de- 
voting it  to  uses  which  impliedly  gave  an 
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iuvitatlcm  to  others  to  approach  and  use  the 
same.  The  amendment  simply  alleged  that 
the  Invitation  was  broader  In  Its  scope  than 
that  alleged  in  the  original  petition.  We  do 
Dot  think  that  the  amendment  constituted  a 
departure  from  the  cause  of  action  as  origi- 
nally laid. 

There  is  nothing  in  our  present  ruling  to 
conflict  with  the  ruling  In  Central  Ry.  Co.  ▼. 
Williams,  105  Ga.  70,  31  S.  E.  134.  In  that 
case  the  original  petition  alleged  that  the 
plalutlS  was  an  employ^  and  servant  of  the 
defendant,  and  that  be  was  Injured  on  ac- 
count of  a  defective  platform  on  which  he  was 
engaged- in  work;  and  the  amendment  sought 
to  convert  the  action  Into  one  against  the 
railroad  company  as  the  owner  of  the  prem- 
ises and  as  the  landlord  of  the  plaintifF's 
employer.  Under  the  original  petition  the 
duty  grew  out  of  the  relationship  of  master 
and  servant.  Under  the  amended  petition 
the  duty  grew  out  of  the  obligation  of  the 
landlord  to  the  tenant  and  ttie  tenant's  serv- 
ants to  keep  the  premises  in  repair.  It  Is 
said,  though,  that  in  the  present  case  the  re- 
laUon  of  landlord  and  tenant  existed  between 
the  railroad  company  and  the  express  com- 
pany, and  that  therefore  the  Williams  Case 
Is,  in  principle,  controlling,  if  not  precisely 
In  point.  The  difference  l)etween  the  cases 
Is  that  in  the  present  case  the  Invitation  was 
the  same,  and  the  duty  was  the  same,  whether 
the  plaintiff  went  to  the  depot  to  transact 
business  with  the  railroad  company  or  with 
the  express  company.  The  liability  arose 
out  of  the  same  state  of  facts — the  ownership 
of  the  building  and  the  invitation  to  others 
to  visit  the  same.  In  the  Williams  Case, 
under  the  original  petition,  the  liability  charg- 
ed grew  out  of  one  relationship,  and  the  lia- 
bility charged  in  the  amendment  grew  out  of 
an  entirely  separate  and  distinct  relation. 
Speaking  for  myself,  I  doubt  very  much  the 
soundness  of  the  decision  in  the  Williams 
Case,  when  It  is  considered  In  the  light  of 
the  broad  and  salutary  ruling  made  in  the 
case  of  City  of  Columbus  ▼.  Anglln,  120  Ga. 
785,  48  S.  E.  318.  For  similar  reasons,  there 
Is  no  conflict  between  the  present  ruling  and 
the  case  of  Heins  v.  8.  P.  &  W.  Ry.  Co.,  114 
Ga.  678,  40  S.  B.  710.  Even  If  there  were, 
that  case  is  In  conflict  with  the  case  of  Cen- 
tral Railroad  v.  Whitehead,  74  Ga.  441.  See 
the  remarks  of  Mr.  Justice  Lumpkin,  In  Geor- 
gia Railroad  Co.  v.  Haas,  127  Ga.  197,  56 
S.  E.  313.  There  was  no  error  in  allowing 
the  amendment. 

2.  Those  assignments  of  error  In  the  motion 
for  a  new  trial  relating  to  the  charges  which 
were  excepted  to,  and  the  requests  to  charge 
which  the  court  refused,  are  disposed  of  by 
what  has  been  said  In  the  preceding  division 
of  this  opinion.  The  evidence  shows  that  the 
depot  building  contains  several  rooms  devoted 
to  dlfTerent  purposes.  There  was  a  door 
leading  to  the  post  office,  which  could  be  used 
by  persons  having  business  to  transact  with 
the  postmaster,  or  with  the  express  agent,  or 


with  the  railroad  agent  There  was  also  a 
door  which  led  into  the  waiting  room,  and 
this  room  was  connected  by  another  door  with 
that  portion  of  the  building  In  which  the 
agent  of  the  railroad  company  and  the  agent 
of  the  express  company  transacted  the  busi- 
ness of  his  different  positions.  It  appears  that 
the  plaintiff  entered  the  building  by  the  door 
leading  to  the  portion  set  apart  for  the  post 
office,  where  the  agent  of  the  railroad  and 
express  companies  attended  to  his  business, 
and,  having  completed  her  business,  she  did 
not  return  in  this  way,  but  walked  through 
the  agent's  office,  through  the  door  to  the 
waiting  room,  and  from  there  out  of  the  door 
to  the  platform,  where  she  received  the  in- 
juries complained  of.  While  It  appears  from, 
the  evidence  that  it  was  usual  and  customary 
for  persons  having  business  with  the  agent  or 
with  the  postmaster  to  enter  and  depart  from 
the  building  through  the  door  the  plalntUt 
entered,  the  manner  In  which  the  business 
was  carried  on  in  the  building  In  the  various 
rooms  and  the  doors  connecting  the  same  was 
such  that  an  Inference  could  be  drawn  that 
one  entering  the  building  upon  any  business 
connected  with  the  persons  tliereln  was  at 
lit>erty  to  use  any  of  the  doors  as  means  of 
Ingress  and  egress.  It  distinctly  appears  that 
the  door  leading  from  the  agent's  office  into 
the  waiting  room,  and  the  door  leading  from 
the  waiting  room  to  the  platform,  were  open, 
and  there  is  nothing  to  indicate  that  it  was 
against  the  rules  of  the  company  for  one  hav- 
ing business  with  the  agent  In  any  of  tils 
three  capacities  to  leave  the  building  by 
this  route.  The  defendant  owed  to  the  plain- 
tiff a  duty  to  have  its  building,  and  the  means 
of  Ingress  and  egress,  and  the  platform,  in  a 
reasonably  safe  condition  at  all  places  that 
were  held  out  by  it,  according  to  the  way  It 
conducted  Its  business,  as  a  place  to  transact 
business  therein,  or  as  a  way  to  approach  and 
depart  therefrom.  On  every  material  issue 
the  evidence  authorized  the  finding  In  favor 
of  the  plaintiff.  We  see  no  sufficient  reason 
for  reversing  the  judgment 

Judgment  affirmed.     All  the  Justices  con- 
cur. 


Moi/AUGHLiN  T.  Mclaughlin. 

(Supreme   Court  of  Georgia.    July   11,   1907.y' 

1.  Injunction  —  Petition  —  Vebificatioh 
—Di  voRCE— Cross  -  Petition— Amen  dkent. 
An  equitable  petition  praying  for  an  in- 
junction should  be  verified.  Civ.  Code  1895,  81 
4905-4967 :  Boy  kin  v.  Epstein,  13  S.  B.  15,  87 
Ga.  25.  Where  a  suit  for  divorce  was  filed  by 
a  husband  aKainst  his  wife,  and  she  filed  an 
answer  in  which  she  also,  by  way  of  cross- 
petition,  prayed  for  alimony  and  injunction, 
this  should  have  been  verified ;  and  in  so  far 
as  it  prayed  for  extraordinary  equitable  relief 
it  was  subject  to  be  stricken  for  want  of  verifi- 
cation. But  where  the  judge  issued  an  order 
nisi  upon  it,  and  It  was  then  amended,  setting 
up  additional  grounds  and  an  additional  prayer 
for  injunction,  and  an  affidavit  was  attached  to- 
the  amendment  stating  tliat  "the  facta  stated 
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in  the  abort  and  foncolng  amended  plea  are 
tide."  there  was  do  error  in  overruling  a  de- 
mnner  to  the  croaa-i>etition  as  a  whole  for 
want  ef  Tcrlfication. 

[Gd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  27,  Injunction,  {  262.] 

2.  DivoRCB— Alimoht— ATTOBNrr'B   Fees. 

Under  the  evidence,  there  was  no  abuse  of 
discretion  in  awarding  temporary  aliiuouy  and 
attorney's  fees. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrieo  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  A.  T.  McLaughlin  against  N.  B. 
UcLanghlln.  From  a  judgment  awarding 
temporary  alimony  and  attorney's  fees,  plain- 
tiff brings  error.     Affirmed. 

Hendrix,  Smith  ft  Christian,  (or  plaintiff 
In  error.  Alexander  &  Oary,  for  defendant 
In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


TEMPLE)  BAPTIST  CHURCH  t.  OEOROIA 

TERMINAL    CO. 

(Supreme  Court  of  Ceorgia.    July  11,  1907.) 

1.  WaiT  OT  Ebbob  —  Heabiro  —  Time  Fob— 
'  — CowHTrruTiowAi.  Provisions. 

The  Constitution  imperatiyely  requires  tliat 
ill  cases  brought  to  the  Supreme  Court  shall  be 
beard  at  the  first  term,  unless  continued  for 
proTidential  cause,  and  that  all  cases  shall  be 
decided  at  a  time  not  later  than  the  end  ot  the 
tenn  following  that  at  which  they  are  heard.  In 
order  to  comply  with  this  constitutional  require- 
ment according  to  its  true  intent  and  spirit,  it  is 
necessary  that  the  docket  of  each  term  should  be 
made  up  in  such  manner  as  to  fix  with  definitc- 
oess,  as  nearly  as  may  be,  the  volume  x>t  the 
business  for  the  term. 

[Ed.  Note. — ^Por  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  i  8190.] 

2.  Same. 

In  the  absence  of  a  constitntional  provision 
or  a  valid  statute  regulating  the  methoo  of  dock- 
eting cases,  the  term  at  u^hich  they  shall  be  heard 
is  to  be  determined  by  the  Supreme  Court,  keei>- 
ing  in  view  the  constitntional  regnirement  re- 
ferred to  in  the  preceding  note. 
3..  Same. 

The  Supreme  Court,  from  its  very  origin, 
baa  exercised  the  power  to  dose  the  docket  of 
tiu  term  at  some  time  during  the  term  and  be- 
fore final  adjournment,  so  far  as  relates  to 
the  entering  of  cases  thereon. 

4.  Same. 

The  statutes  regulating  the  practice  in  the 
8apr«>me  Court,  when  constmed  in  pari  materia 
and  in  the  light  of  the  history  of  the  practice 
of  closing  the  docket,  contain  nothing  which, 
properly  construed,  denies  this  power,  but,  on 
the  contrary,  impliedly  recognize  the  existence 
of  the  same. 

5.  Same. 

The  bill  of  exceptions  and  record  in  the 
present  case  having  b««n  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  after  the  date  that 
the  docket  of  the  term  bad  been  closed  by  order 
of  the  court,  the  case  must  be  placed  on  the 
do<!ket  of  the  next  term. 
(Syllabus  by  the  Court) 

Action  by  the  Temple  Baptist  Church 
agalust  the  Georgia  Terminal  Company  for 
■n  Injunction  and  other  relief.    Judgment  for 


defendant,  and  plaintiff  brings  error.  Motion 
by  plaintiff  in  error  to  docket  the  cause  at 
the  then  term.     Motion  overruled. 

The  Temple  Baptist  Church  filed  a  petition 
In  equity  against  the  Georgia  Terminal  Com- 
pany, pmylug  for  an  injunction  and  other  re- 
lief. After  the  hearing  the  Judge  refused  to 
grant  the  Injunction,  and  the  plaintiff  except- 
ed. The  record  and  the  bill  of  exceptions 
were  filed  In  the  ofilce  of  the  clerk  of  the 
Supreme  Court  on  July  6,  1907.  The  Su- 
preme Court  bad,  on  June  12,  1907,  passed 
the  following  order:  "It  Is  ordered  that 
the  civil  docket  for  the  present  term  be  this 
day  closed,  and  that  the  crimtaal  docket  for 
said  term  be  closed  on  Monday,  July  1, 1907." 
On  the  same  date  that  the  record  and  the 
bill  ot  exceptions  above  referred  to  were  filed 
In  the  office  of  the  clerk  of  the  Supreme 
Court,  the  plaintiff  filed  a  motion  In  which 
It  was  asked  that  the  case  be  entered  upon 
the  docket  of  the  present  term  for  a  hearing. 
The  grounds  of  this  motion  were  as  follows: 
"The  act  of  1870,  now  incorporated  in  Olv. 
Code  1895,  i  5SS8,  provides  that  on  the  re- 
ceipt of  any  fast  writ  by  the  clerk  he  shall 
place  it  immediately  upon  the  docket  of  the 
circuit  to  which  it  belongs,  and  at  the  request 
of  either  party  the  court  shall  hear  the  case 
without  delay  and  without  respect  to  the 
order  of  the  circuits;  the  spirit  and  purpose 
of  the  act  being  to  Insure  a  speedy  hearing 
of  such  writ  It  Is  contended  that  the  court 
has  no  authority  to  pass  an  order  to  prevent 
or  restrict  the  hearing  of  such  writs ;  but.  on 
the  contrary,  it  is  made  the  duty  of  the  court 
to  provide  for  a  hearing  without  delay.  The 
only  power  given  to  the  court  by  statute  In 
reg.nrd  to  the  making  of  rules  is  the  authority 
to  make  the  hearing  more  speedy  and  system- 
atic thau  the  statute  provides.  The  statute 
enlarges  the  power  of  the  court  for  this  pur- 
pose, but  it  does  not  authorize  the  court  to 
restrict  or  limit  such  hearings.  It  is  con- 
templated by  the  act  that,  so  loii^  as  the 
court  Is  in  session,  it  shall  hear  such  writs 
and  continue  to  hear  the  same  until  adjourn- 
ment.  The  present  term  of  the  court  will 
continue  for  a  sufficient  time  to  hear  and  de- 
termine the  case,  and  the  parties  thereto  are 
willing  to  make  all  waivers  necessary  to  se- 
cure a  bearing.  The  case  involves  a  vast  out- 
lay of  money  In  a  public  Improvement  in- 
cident to  the  exercise  of  the  right  of  eminent 
domain,  affecting  the  rights  of  the  public  iit 
large,  as  well  as  the  rights  of  private  par- 
ties, to  a  public  street  in  the  city  of  Atlanta. 
The  nature  of  the  case  is  such  that  it  should 
be  heard  at  once.  The  petition  was  filed 
to  enjoin  the  closiug  of  a  public  street  by  the 
defendant  under  an  illegal  order  of  the  au- 
thorities of  the  city  of  Atlanta.  At  the  hear- 
ing on  June  8,  1907,  the  Judge  held  that  the 
plaintiff  was  estopped,  and  for  this  reason 
refused  the  injunction.  This  was  four  days 
before  the  passage  of  the  order  by  the  court 
closing  the  dodiet  for  entering  taj^  writs  pf 
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error  for  the  present  term.  When  the  Judg- 
ment refusing  tbe  Injunction  was  rendered, 
the  plaintiff  gave  notice  of  Its  intention  to 
apply  for  a  writ  of  error ;  and  an  order  was 
granted  t^  tbe  Jndge,  superseding  this  Judg- 
ment, to  allow  tbe  filing  of  tbe  bill  of  ex- 
ceptions. When  tbe  bill  of  exceptions  was 
filed  tbe  Judge  granted  an  additional  super- 
sedeas, suspending  tbe  Judgment  until  August 
6,  1907.  This  was  done  to  allow  a  bearing 
of  tbe  case  at  the  present  term.  The  whole 
proceeding  is  In  the  utmost  good  faith,  and  it 
is  the  desire  of  tbe  plaintiff  to  have  Its  rights 
determined  at  once.  If  the  case  Is  not  beard 
at  tbe  present  term,  tbe  defendant  will,  as 
soon  as  tbe  supersedeas  has  lapsed,  proceed 
to  excarate  the  street ;  and  before  a  bearing 
of  tbe  case  at  tbe  next  term  tbe  excavation 
will  be  accomplished  and  a  reversal,  of  tbe 
judgment  will  be  of  no  advantage,  and  It 
will  be  Impossible  to  restore  the  street.  The 
damage  cannot  be  estimated  in  money,  and 
tbe  only  protection  that  can  benefit  tbe 
plaintiff  is  to  stop  tbe  excavation,  and,  under 
tbe  present  conditions,  this  can  only  be  done 
by  a  bearing  at  the  present  term."  Tbe  peti- 
tion was  signed  by  counsel  and  verified  by  af- 
fidavit 

Berner,  Smith  &  Hastings,  for  movant 

COBB,  P.  J.  (after  stating  the  facts).  The 
act  establishing  the  Supreme  Court  of  Geor- 
gia divided  the  state  into  five  supreme  Judi- 
cial districts,  and  a  term  of  court  was  held 
twice  In  each  year  In  every  district  The 
court  sat  at  two  places  In  each  district  ex- 
cept tbe  fifth,  where  all  of  Its  sessions  were 
held  at  the  seat  of  the  government  In  tbe  dty 
of  Milledgeville.  In  order  to  carry  a  case 
to  tbe  Sux^reme  Court  It  was  necessary  for  tbe 
losing  party  to  tender  tbe  bill  of  exceptions 
to  the  Judge  within  four  days  after  the  trial. 
When  tbe  bill  of  exceptions  was  tendered.  If 
true,  the  Judge  was  required  to  certify  the 
same.  Within  10  days  thereafter  notice  was 
required  to  be  served  upon  the  opposite  party 
or  bis  counsel,  and  when  such  bill  of  excep- 
tions and  evidence  of  service  was  filed  In  tbe 
office  of  tbe  clerk  of  the  trial  court  it  was  the 
duty  of  that  ofiScer  to  certify  and  send  up  to 
the  Supreme  Court  a  complete  transcript  of 
tbe  entire  record  In  tbe  case  wltbln  10  days 
after  he  received  the  original  notice  with  a 
return  of  service  thereon.  Cobb's  Dig.  p.  451, 
f§  8,  9  (1  Ga.  viil,  ix).  Provision  was  made 
by  tbe  rules  of  the  court  for  writs  of  error, 
citation,  assignments  of  error  on  tbe  bill  of 
exceptions,  etc.  Rule  19  et  seq.,  1  Oa.  xlv 
et  seq.  The  rules  of  court  provided:  "All 
cases  returned  to  this  court  shall  be  entered 
on  tbe  bench  docket  and  numbered,  on  or  be- 
fore the  court  meets  on  the  first  day  of  the 
term  to  which  they  are  re.sijectlvely  returned, 
and  tbe  cases  first  received  by  tbe  clerk  shall 
be  first  entered."  Rule  7,  1  Ga.  xll.  It  will 
be  noted  that  It  was  by  a  rule  of  the  court 
and  not  by  a  statute,  that  the  Supreme  Court 
first  determined  when  the  docket  should  be 


closed  for  tbe  entry  of  cases  for  the  term. 
The  docket  was  closed  on  the  first  day  of  tiie 
term,   and  records  and  bills  of  exceprions 
thereafter  received  were  docketed  to  the  next 
term  of  the  court.    In  18!)5  an  »  t  wjix  jiassed 
requiring  the  clerk  of  the  Supreme  Court  to 
arrange  the  cases  on  tbe  docket  by  circuits, 
and  to  give  notice,  by  publication  in  a  news- 
paper at  the  place  where  tbe  conrt  was  to  be 
held,  of  tbe  order  In  which  tbe  circuits  were 
arranged;    It  being  also  In  this  net  provided 
that.  If  a  case  readied  tbe  office  of  the  clerk 
In  time  to  be  entered  upon  tbe  docket  before 
all  the  cases  from  that  circuit  were  heard, 
the  same  should  be  construed  as  being  dock- 
eted in  time  for  that  term,  and  that  error 
might  be  assigned  and  issue  Joined  at  any 
time    before    such    case    was    called.    Acts 
1855-56,  p.  108.    The  several  separate  judi- 
cial districts  of  tbe  state  were  abolished  by 
the  Constitution  of  1865,  and  the  entire  state 
was,  in  effect  declared  to  be  one  supreme  Ju- 
dicial district  and  tbe  court  was  required  to 
sit  at  tbe  seat  of  the  government  at  such 
time  in  each  year  as  the  Genera]  Assembly 
should    prescribe    Code    1868,    i    4961.    In 
pursuance  of  this  change  made  by  tbe  Con- 
stitution In  tbe  act  organizing  the  Supreme 
Court  tbe  General  Assembly,  in  18(i6,  passed 
an  act  providing  that  tbe  sessions  of  tbe  Su-  « 
preme  Court  should  be  beld  at  Milledgeville 
on  the  first  Mondays  of  June  and  December 
In  each  and  every  year,  and  that  such  ses- 
sions should  be  continued  until  the  business 
before  the  court  should  be  disposed  of.    It  al- 
so provided  that  all  bills  of  exceptions  shonld 
be  filed  In  tbe  office  of  tbe  clerk  of  tbe  Su- 
preme Court  at  least  20  days  before  tbe  com- 
mencement of  the  term  at  which  tbe  same  was 
to  be  heard,  and  bills  of  exceptions  filed  with- 
in less  than  10  days  should  be  docketed  for 
the  next  succeeding  term.    Acts  1866,  p.  46. 
The   practice   prescribed   by    this   act    of 
making  the  case  returnable  to  tbe  term  which 
began  not  less  than  20  days  from  the  time 
that  the  record  or  bill  of  exceptions  was  filed 
in  the  office  of  the  clerk  of  tbe  Supreme 
Court,  continued  until  1890,  when  tbe  deci- 
sion in  the  case  of  Logan  v.  W.  &  A.  R.  Co., 
86  Ga.  493,  12  S.  B.  586,  was  rendered.     In 
that  case  Mr.  Chief  Justice  Bleckley,  after 
reviewing  the  various  statutes  in  reference  to 
bringing  cases  to  tbe  Supreme  Court,   laid 
down  tbe  rule  that  tbe  return  term  fixed  by- 
law for  all  ordinary  bills  of  exceptions    Is 
the  first  term  which  begins  after  tbe  expira- 
tion of  30  days  from  tbe  filing  of  sucb  bills 
of  exceptions  in  the  office  of  the  clerk  of  the 
trial   court    Under  this  rule  the   term    to 
which  a  case  was  returnable  was  not  fixed 
by  tbe  date  on  which  the  record  and  bill  of 
exceptions  reached  the  office  of  the  clerk  of 
tbe  Supreme  Court  but  by  the  date  on  whlcb 
tbe  bill  of  exceptions  was  filed  in  tbe  office  of 
the  clerk  of  the  trial  court    This  was  a  de- 
cision by  a  unanimous  court,  and  was  follow- 
ed in  tbe  case  of  Bank  of  Culloden  ▼.  Bank  of 
Forsyth,  119  Oa.  361,  46  &  B.  424,  whJd* 
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was  alao  1*7  a  nnanlmous  court.    By  an  act 
approved  October  28,   1870,  it  was  provided 
that  If  a  case  had  been  transmitted  in  time 
to  reacb  the  cierk  of  the  Supreme  Court  20 
days  before  tbe  first  day  of  the  term,  and 
should  fall  ta  so  reach  tbe  clerk,  either  pai^ 
ty,  on  tbe  first  day  of  the  term.  If  tbe  record 
bad  then   arrived,  might  move  the  court  to 
have  It  entered  and  heard  In  its  order  at 
that  term,  and  if  tbe  court  was  satisfied  that 
it  was  so  transmitted  In  time,  and  If  not  so 
transmitted  that  It  was  by  reason  of  some 
act  of  the  defendant  In  error  to  produce  de- 
lay, the  motion  should  be  granted.  Acts  1870, 
p.  46.     On  Octobe-  28,  1870,  tbe  very  same 
day  that  the  act  last  referred  to  was  approv- 
ed, another  act  was  approved  wJilcb  provided 
that  bills  of  exceptions  in  cases  of  applica- 
tions for  Injunction  should  be  tendered  and 
°i^ed  within  10  days  from  tbe  date  of  the 
decision,   and  the  opposite  party  be  served 
within   5   days,   and   the  clerk  of   the  trial 
court,  within  6  days  from  the  date  of  service, 
was  required  to  make  a  transcript  of  tbe  re^ 
ord  and  transmit  tbe  same  immediately  to 
the  Supreme  Court  then  in  session,  and.  If 
not  In  session,  then  to  the  very  next  session ; 
and  its  arrival  by  the  first  day  of  the  term, 
or  at  any  time  thereafter  during  the  term, 
"was  declared  to  be  sufficient  to  insure  a  hear- 
ing.   If  tbe   record   being  returned   to   tbe 
court  then  in  session  shall  fail,  after  due  dili- 
geuce,  to  arrive  in  time  for  bearing  before  ad- 
journment, then  It  Bhould  stand  over  until 
tbe  next  term.    Tbe  clerk  of  the  Supreme 
Court  was   required,   immediately  upon   re- 
ceipt of  such  cases,  to  place  the  same  upon 
the  docket  of  tbe  circuit  to  which  It  belong- 
ed;   but,  at  the  request  of  eltber  party,  tbe 
Supreme  Court  was  required  to  hear  the  case 
wltbont  delay  and  without  respect  to  the  or- 
der of  circuits,  or  their  order  In  the  circuits, 
unless  some  rule  for  a  more  speedy  and  sys- 
tematic hearing  of  such  cases  was  adopted  In 
compliance  with  the  spirit  of  the  act,  giving 
them    precedence.    Acts   1870,  p.   405;    Civ. 
Code  1895,  S  5058. 

This  court  bad  held  that  neither  tbe  grant- 
ing of  an  ex  parte  application  for  an  injunc- 
tion at  chambers,  nor  the  dissolution  of  an 
injunction  so  granted,  were  such  Judgments, 
decisions,  or  decrees  of  the  Judge,  heard  at 
chambers,  as  to  authorize  a  writ  of  error  to 
this  court  while  the  case  was  pending  lu  the 
trial  court  Johnson  v.  Stewart,  40  Ga.  167; 
Nacoocbee  Mining  Co.  ▼.  Davis,  40  Oa.  309. 
These  decisions  were  rendered  in  1869,  and 
the  act  of  1870  was  eTidently  passed  by  the 
General  Assembly  to  remedy  the  defect  then 
existing  in  the  law  with  reference  to  the 
hearing  of  such  applications  by  the  Supreme 
Court  The  cfTect  of  this  act  was,  so  far  as 
applications  for  injunction  were  concerned, 
to  allow  a  party  to  the  case  In  the  trial  court 
to  bring  under  review  by  the  Supreme  Court 
a  mere  interlocutory  decision  of  tbe  Judge. 
This  was  not  permissible  under  the  original 
act  eatablisbing  the  Supreme  Court  which 


founded  tbe  Jurisdiction  of  tbe  Supreme 
Court  upon  tbe  fact  that  tbe  case  bad  been 
finally  disposed  of  In  the  trial  court.  This 
act  brings  Into  the  practice  what  is  now 
commonly  known  am  the  "fast  writ  of  error," 
original^  applicable  only  In  cases  of  applica- 
tions for  injunction,  but  subsequently  ex- 
tended to  a  large  class  of  cases.  See  Civ. 
Code  1896,  {  B640;  Gordon  T.  Ctordon,  100  Ga. 
262,  34  S.  B.  824.  In  1877  an  act  was  passed 
providing  that  no  case  should  be  dismissed 
by  the  Supreme  Court  or  the  hearing  thereof 
postponed,  by  reason  of  tbe  failure  of  the 
clerk  of  the  trial  court  to  transmit  tbe  record 
and  the  bill  of  exceptions  to  the  clerk  of  tbe 
Supreme  Court  provided  .the  bill  of  excep- 
tions and  record  reached  the  office  of  the 
clerk  of  tbe  Supreme  Court  before  arguments 
on  tbe  circuit  to  which  it  belonged  had  been 
concluded;  and  when  a  case  so  reached  the 
office  of  tbe  clerk  it  was  bis  duty  to  enter  It 
on  the  docket  of  cases  for  the  circuit,  and 
the  case  was  then  to  be  heard  at  the  term  to 
which  it  should  have  been  returned  "after  all 
of  the  cases  on  the  entire  docket  for  that 
term  had  been  heard."  This  act  provides, 
also,  that.  If  the  bill  of  exceptions  and  record 
do  not  reach  the  office  of  tbe  clerk  of  tbe  Su- 
preme Court  until  after  the  argummts  on  the 
circuit  have  been  concluded,  it  shall  be  dock- 
eted to  the  next  term,  and  then  heard  with 
tbe  cases  from  the  circuit  Acts  1877.  p.  99; 
Civ.  Code  1895,  {  6571.  The  latter  part  of 
this  act,  providing  for  tbe  docketing  of  de- 
layed cases  reaching  the  court  after  tbe  cir- 
cuit to  which  they  belonged  had  been  passed, 
was  declared  unconstitutional,  for  the  rea- 
son that  the  case  was  returnable  to  tbe  pre- 
ceding term,  and,  under  tbe  Constitution,  the 
General  Assembly  bad  no  authority  to  make 
it  returnable  to  tbe  next  term.  Davis  ▼.  Ben- 
nett 72  Ga.  762. 

In  1880  an  act  was  passed  which  provided 
that  no  writ  of  error  should  be  dismissed  on 
any  grround  which  could  be  removed  during 
the  term  to  which  tbe  writ  was  returnable, 
and  making  it  the  duty  of  the  Supreme  Court 
"to  give  such  time  during  said  term,  even  to 
the  end  of  the  same,  as  may  be  necessary  to 
remove  said  ground  if  It  can  be  removed  dur- 
ing said  term."  Acts  1880-81,  p.  123.  In  tbe 
case  of  Davis  v.  Bennett,  supra,  the  case  was 
called  for  argument  on  April  25,  1884.  That 
was  the  last  day  for  argument  during  the 
term.  Tbe  case  was  transmitted  too  late  for 
a  hearing  on  the  circuit  to  which  it  belonged. 
A  diminution  of  tbe  record  was  suggested, 
and  a  motion  to  dismiss  was  made.  The  rec- 
ord was  defective,  and  time  was  asked,  under 
the  act  above  referred  to,  to  complete  the 
record.  In  the  opinion  delivered  on  the  day 
following  the  court  says:  "By  the  act  of 
1880— Code  1895,  S  4272  (c) — no  writ  of  error 
can  be  dismissed  on  any  ground'  which  can 
be  removed  during  the  term  to  which  It  is 
returnable,  even  to  the  end  of  It  This  can- 
not be  removed.   The  end  of  tbe^term  is  here 
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to-day."  The  writ  of  error  wae  dismissed  on 
that  day,  notwithstanding  the  court,  accord- 
ing to  the  minutes,  continued  in  session  until 
June  10th,  consulting  and  deciding  cases 
which  had  been  argued  prior  to  April  25th. 
This  was  a  distinct  ruling  by  the  court  to  the 
effect  that- the  words  "end  of  the  term,"  In 
the  act  of  1880,  were  to  be  properly  con- 
strued, as  to  remedying  defects  in  the  record, 
as  being  the  last  day  on  which  argument  was 
to  be  heard  during  that  term.  The  court 
must  have  necessarily  drawn  n  distinc- 
tion between  the  "end  of  the  term,"  within 
the  meaning  of  the  act  providing  for  remedy- 
ing defects  in  the  record,  and  the  "final  ad- 
journment of  the  term,"  which  would  follow 
thereafter  at  such'  time  as  the  court.  In  Its 
discretion,  should  fix. 

It  appears  from  the,  foregoing  history  of 
the  practice  In  this  court  that  at  its  origin  It 
fixed  by  rule  the  time  that  the  docket  should 
be  made  up  and  closed  for  the  term.  The 
General  Assembly  thereafter  saw  fit  to  regu- 
late the  matter  by  providing  that  certain 
cases  should  be  treated  as  of  the  term,  al- 
though not  within  the  operation  of  this  mle ; 
that  la,  cases  arriving  after  the  first  day  of 
the  term,  but  before  arguments  on  the  cir- 
cuit to  which  th^  belonged  had  been  finish- 
ed. The  General  Assembly  recognized,  even 
by  the  passage  of  this  act,  that  there  must  be 
some  way  to  fix  the  business  of  the  term  and 
ascertain  the  time  when  the  docketing  of 
cases  should  stop.  The  original  rule  pro- 
vided that  docketing  of  casea  should  stop  on 
the  first  day  of  the  term.  The  General  As- 
sembly, recognizing  that  there  must  be  some 
rale  in  reference  to  this  matter,  simply  pro- 
vided that  cases  reaching  the  court  during 
the  term  might  be  added  to  the  docket  of 
that  term,  provided  arguments  on  the  cir- 
cuit had  not  been  concluded  when  tlie  bill  ef 
exceptions  and  record  were  filed  In  the 
clerk's  oflSce.  The  act  of  1870,  in  reference 
to  applications  for  injunction,  brought  Into 
existence  a  class  of  cases  before  unknown  to 
the  practice  of  the  court ;  that  is,  bills  of  ex- 
ceptions and  records  that  were  being  filed 
from  time  to  time  during  the  term,  subject 
to  be  disposed  of  at  the  term  when  filed. 
The  wlioie  policy  of  the  act  was  to  provide 
speedy  lien  rings  for  those  cases;  but  there 
was  nothing  in  the  act,  construing  the  lan- 
guage in  the  light  of  the  past  history  of  the 
court,  which  undertook  to  take  away  from 
tlie  court  tiie  right  to  fix  a  docket  of  cases 
for  tiie  term  and  to  provide  when  such  dock- 
et !i!liould  be  no  longer  open  for  the  entry  of 
cn^es.  So  long  as  the  docket  was  open  for 
the  entry  of  cases,  cases  within  the  operation 
of  the  net  of  1S70  were  to  be  expedited; 
but  there  Is  nothing  to  Indicate  that  it  was 
the  purpose  of  the  General  Assembly  to  de- 
prive the  court  of  the  power  to  fix  a  time 
for  closing  the  docket  of  the  term,  or  to  re- 
quire the  court  to  hold  tlie  docket  open  until 
the  very  day  of  final  adjournment,  in  order 


to  speed  any  case  or  class  of  cases.  The 
court,  as  it  was  constituted  at  the  time  of 
the  passage  of  this  act,  construed  the  act  as 
having  no  effect  whatever  upon  the  power  of 
the  court  to  fix  the  time  for  dosing  the  dock- 
et of  the  term,  and  the  practice  originated 
at  that  time,  when  Mr.  Chief  Justice  Warner 
was  the  presiding  officer  of  the  court,  to  close 
the  docket  for  the  entry  of  cases  when  tb<> 
last  case,  in  its  regular  order,  was  called. 
From  that  time  no  other  cases  were  entered 
on  the  docket,  and  the  court  then  proceeded 
to  bear  and  determine  those  cases  which  had 
been  passed  to  the  heel  of  the  entire  docket. 
The  formal  manner  in  which  the  able  and 
venerable  Chief  Justice  actually  closed  the 
book  and  gav«  instructions  to  the  clerk  to 
make  no  further  entry  of  cases  thereon  dur- 
ing the  term.  Is  in  the  recollection  of  some  of 
those  still  connected  with  the  court  in  differ- 
ent capacities.  In  his  formal  and  solemn 
way  he  would  close  the  lids  of  the  book,  lay 
bis  hand  upon  the  same,  remark  to  the  clerk 
that  the  docket  of  the  term  is  now  closed, 
and  then,  with  equal  formality  and  solem- 
nity, he  would  reopen  the  book  and  proceed 
to  call  the  cases  which  had  been  passed  to 
the  heel  of  the  entire  docket.  Tliis  was  the 
construction  of  the  law  by  the  court  as  it 
was  then  constituted,  and  of  the  meaning  to 
be  given  to  the  act  of  1870  in  this  particular. 
And  this  court,  though  It  has  changed  often 
in  personnel,  followed  the  practice  thus  in- 
stituted without  variation  until  1891,  when 
the  act  providing  for  the  speedy  hearing  of 
criuiinal  cases  became  the  law.  Acts  18!)0- 
91.  p.  108.  During  this  period  Mr.  Chief 
Justice  Jackson  and  Mr.  Chief  Justice  Bleck- 
ley were  the  presiding  officers  of  the  court, 
and  the  court,  though  differently  constituted 
as  to  associate  Justices,  followed  without  hes- 
itation and  without  doubt  the  practice  in- 
stituted almost  simultaneously  with  the  pas- 
sage of  the  act  of  1870.  After  criminal  cases 
were  put  in  the  class  of  fast  writs  of  error, 
the  court,  on  January  18,  1802.  passed  a  rule 
providins  for  the  speedy  hearing  of  such 
cases,  and  in  the  rule  recognized  that  the 
court  had  authority  to  close  the  docket  as  to 
the  entry  of  such  cases,  and  provided  for 
the  disposition  of  cases  which  reached  the 
court  during  the  term  but  too  late  to  be  dock- 
eted for  the  term  then  in  session.  On  Janu- 
ary 21,  1805,  this  rule 'was  amended,  and  the 
right  to  close  the  docket  was  agdin  distinctly 
retognized  by  the  court  On  February  15, 
1898,  there  apijears  upon  the  minutes  an  or- 
der directing  the  docket  closed  after  a  given 
date,  so  far  as  the  entry  of  criminal  ca.ses 
was  concerned.  While  this  is  the  first  formal 
order  iippeariiig  on  the  minutes,  an  exauiina- 
tion  into  the  manner  la  which  the  court  dealt 
with  criminal  cases  from  the  date  of  the  pas- 
sage of  the  act  of  1881  evidences  the  fact 
that  oral  orders  must  have  been  made  in 
reference  to  the  disposition  of  such  cases; 
for  It  distinctly  appears  t^t  records  In  such 
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cases  arrlylng  during  tbe  term  were  docket- 
ed to  tbe  next  term  of  the  court.  When  tbe 
court  was  reorganised  In  1897  tbe  rlgbt  of 
tbe  court  to  close  tbe  docket  was  recognized 
In  the  rules  then  adopted;  tbe  language  of 
tbe  role  being:  "Criminal  cases  filed  after 
the  docket  of  tbe  term  has  been  closed  will 
be  beard  at  the  next  term  In  advance  of  all 
other  business,  and  In  the  order  of  their  fil- 
ing." Rule  22,  97  Oa.  xil,  86  S.  E.  r.  This  rule 
was  amended  In  February,  1900,  and  the  fol- 
lowing  appears  In  tbe  amended  rule:  "Un- 
less otherwise  specially  ordered,  the  crim- 
inal docket  for  each  October  term  will  stand 
closed  on  the  last  Saturday  but  one  before 
the  third  Monday  in  tbe  month  of  February 
following  tbe  b^lnnlng  of  such  term.  The 
criminal  docket  of  each  March  term  will  be 
dosed  by  special  order." 

Under  the  recent  rules  of  tbe  Snpreme 
Court,  adopted  January  14,  1907,  tbe  antlior- 
Ity  of  the  court  to  close  the  criminal  docket 
by  8];)eclal  order  is  distinctly  recognized. 
Rule  27,  128  Ga.  xil.  From  necessity  the 
court  must  hare  tbe  authority  to  dose  tbe 
docket,  and  thus  fix  a  limit  to  tbe  business 
of  the  term.  Otherwise  it  would  be  Imprao 
ticable,  if  not  impossible,  to  dispose  of  tbe 
business  of  tbe  court  according  to  tbe  true  in- 
tent and  spirit  of  the  Constitution  and  ihe 
laws.  When  tbe  time  for  adjournment  of 
the  term  arrives,  the  court  loses  Jurisdiction 
of  all  cases  heard  at  the  preceding  term,  and 
affirmances  by  operation  of  law  result.  If 
the  imwer  exists,  then  the  time  when  tbe 
docket  shall  be  closed  must  necessarily  be 
left  to  the  discretion  of  the  court  According 
to  the  practice  institnted  by  Mr.  Chief  Jus- 
tice Warner  and  his  associates,  this  time  was 
fixed  when  the  last  case  on  the  regular  call 
of  the  docket  had  been  argued.  When  crlm- 
taial  cases  were  required  to  be  given  speedy 
bearing,  the  time  of  closing  the  docket  as  to 
those  cases  was  fixed  In  the  manner  above  re- 
ferred to ;  that  is,  by  an  automatic  rule  fix- 
ing a  certain  time  during  one  term,  and  by 
a  special  order  fixing  a  given  date  during  an- 
other term— It  being  practicable  In  tbe  one 
bistance,  on  account  of  tbe  terms  overlap- 
ping, to  fix  tbe  time  automatically,  and  not 
being  practicable  at  the  March  term,  which 
has  not,  and  should  never,  overlap  the  Octo- 
ber term,  to  fix  the  closing  of  the  docket  In 
any  other  way  than  by  special  order  desig- 
nating a  particular  day  for  this  purpose.  On 
June  22,  1906,  an  order  was  passed  closing 
both  tbe  dvil  and  criminal  dockets  of  tbe 
March  term,  1906,  on  July  7th.  This  appears 
to  be  tbe  first  time  that  the  civil  docket  was 
ever  closed  by  special  order ;  but  it  has  been, 
as  has  been  shown,  tbe  practice  to  close  tbe 
criminal  docket  In  this  manner  for  a  long 
time  prior  thereto.  The  fast  writs  that  are 
placed  upon  the  dvll  docket  come  to  this 
court  in  the  same  way  as  those  which  are 
placed  upon  tbe  criminal  docket  A  fast 
writ  of  error  Is  a  fast  writ  of  error,  without 
reference  to  the  character  of  the  case  which 
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the  record  discloses.  If  this  conrt  has  no 
power  to  close  tbe  civil  docket  It  Is  also  with- 
out authority  to  close  the  criminal  docket 
The  time  In  which  either  docket  is  to  be  dosed 
is  a  matter  within  the  discretion  of  tbe  court, 
if  it  can  be  shown  that  the  power  to  close 
under  any  circumstances  exists. 

While  the  manner  in  which  the  docket  was 
closed  has  varied,  there  is  nothing  to  Indi- 
cate, either  in  the  practice  of  the  court  or 
the  utterances  of  its  members,  wbidi  brings 
up  one  single  doubt  as  to  tbe  authority  of  the 
court  to  provide  what  shall  be  tbe  business  of 
a  given  term  as  to  the  cases  brought  under 
tbe  system  Inaugurated  under  the  act  of 
1870.  For  nearly  40  years  the  court  has  ex- 
erdsed  this  power,  without  dissent  from  any 
one  who  has  been  a  member  of  the  court  dur- 
ing that  long  period  of  its  history.  During 
this  period  the  authority  of  the  court  has,  up 
to  the  present  time,  been  recognized  by  tbe 
acquiescence  of  the  -bar  in  the  practice  which 
it  has  followed.  For  the  first  time  is  the 
authority  of  the  court  In  reference  to  tbe 
matter  brought  in  question.  This  court,  and 
all  other  courts,  will  recognize  the  practice  of 
co-ordinate  departments  of  government,  and 
allow  the  construction  placed  by  tbe  ofllcers 
in  such  department  upon  statutes,  and  even 
the  Constitution,  to  be  operative,  where  there 
Is  room  for  construction.  The  long-continued 
practice  of  the  executive  or  the  legislative 
department  will  be  treated  as  persuasive  au- 
thority by  tbe  courts,  and  has.  In  numerous 
cases,  been  followed,  although  the  Individuals 
composing  the  court  at  the  time  would  have 
doubt  as  to  tbe  true  construction  if  tbe  ques- 
tion were  left  unaffected  by  the  construction 
placed  upon  it  by  anotber  department  of  gov- 
ernment If  this  deference  is  shown  by  the 
courts  to  the  practice  of  other  departments 
of  government,  bow  much  more  are  we  au- 
thorized to  show  deference  to  tbe  practice  of 
our  own  department,  unchallenged  by  any 
one  who  ever  was  a  member  of  tbe  depart- 
ment, even  though  there  has  been  no  express 
utterance  that  such  practice  Is  authorized  by 
tbe  Constitution  and  by  the  laws.  There  was, 
under  tbe  Constitution  of  1868,  and  possibly 
under  the  present  Constitution,  the  gravest 
doubt  as  to  whether  tbe  Governor  has  any 
authority  to  approve  a  bill  after  the  adjourn- 
ment of  the  General  Assembly.  This  doubt 
was  voiced  by  Judge  Warner  In  Solomon  v. 
Commissioners,  41  Ga.  157;  but  tbe  right  of 
the  Governor  was  recognized  solely  for  the 
reason  that  tbe  past  history  of  the  state 
showed  the  practice  of  the  Governor  to  take 
five  days  after  the  adjournment  of  tbe  Gen- 
eral Assembly  for  the  revision  of  bills,  and 
this  practice  of  the  executive  department  of 
the  government  was  followed  by  the  courts, 
notwithstanding  the  doubt  as  to  the  true  in- 
terpretation of  the  Constitution.  Even  If  we 
should  allow  ourselves  to  settle  into  a  condi- 
tion of  doubt  as  to  the  right  of  the  court  to 
close  Its  docket  for  the  term,  we  would  not 
only  be  authorized,  but  we  wo^^^^most 
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constrained,  to  follow  In  the  footsteps  of  our 
predecessors  and  continue  the  practice  which 
was  In  existence  so  long,  and  which  has  been 
sanctified  by  the  reputation  and  character  of 
our  predecessors  who  inaugurated  as  well  as 
those  who  have  followed  It  without  hesita- 
tion or  misgiving. 

Let  us  for  a  moment  consider  what  would 
be  the  consequences  If  this  power  did  not 
exist  and  were  not  exercised.  The  court 
would  be  compelled  to  postpone  its  final  ad- 
journment until  all  of  the  cases  of  the  pre- 
ceding term  have  been  decided.  Since  the 
docket  was  closed,  on  June  12th,  14  cases 
brought  to  this  court  by  fast  writs  of  error 
have  reached  the  clerk's  ofilce,  Including  the 
one  now  under  consideration.  If  the  docket 
Is  reopened,  and  this  oase  placed  thereon, 
the  other  cases  must  be  given  the  same 
direction.  Other  cases  are  being  almost  daily 
received.  There  are  now  to  be  disposed  of, 
by  this  court,  more  than  60  cases  which  the 
Constitution  Imperatively  declares  shall  be 
decided  during  the  present  term;  and  then 
there  are  more  than  170  cases  of  the  present 
term,  many  of  them  brought  to  this  term 
on  fast  writs  of  error,  which  are  entitled 
to  consideration  at  the  earliest  possible  mo- 
ment If  the  power  to  close  the  docket  does 
not  exist,  not  only  the  cases  now  In  the 
clerk's  o£Bce  must  be  heard,  but  all  others 
that  reach  there  between  now  and  the  first 
Monday  In  October.  It  Is  Impracticable  to 
dispose  of  the  business  of  the  court  under 
the  constitutional  requirement,  unless  the 
business  of  the  term  can  be  fixed  In  some 
way  which  Is  reasonable  and  Just,  and 
proper  to  the  litigants  whose  cases  are  be- 
fore the  court  and  the  Judges  who  have  Im- 
posed upon  them,  under  their  oaths,  the 
duty  of  deciding  them.  If  the  docket  Is  not 
closed,  on  the  first  and  third  Mondays  In 
July,  August,  and  September  the  court  must, 
under  the  rules,  hear  all  fast  writs  of  error 
as  they  are  received  from  day  to  day  by  the 
clerk.  It  Is  not  reasonable.  It  Is  not  Just,  It 
is  not  practicable,  for  the  court  to  transact 
Its  business  unless  it  has  the  power  which 
it  has  exercised.  If  there  Is  no  authority 
in  the  court  to  close  the  docket  for  the  en- 
tering of  cases,  then  It  Is  not  only  imprac- 
ticable, but  It  Is  Imijosslble,  to  carry  into 
effect  the  provisions  of  the  act  of  1877,  as 
contained  in  Civ.  Code  1895,  g  5571.  This 
section  relates  to  delayed  cases,  and  It  is 
provided  that  such  cases  shall  be  heard 
"after  all  of  the  cases  on  the  entire  docket 
for  the  term  have  been  heard."  As  long  as 
cases  can  be  entered  on  the  docket  for  the 
term,  these  delayed  cases  are  not  subject 
to  call  for  argument ;  and  If  the  docket  must 
remain  open  until  the  day  of  the  final  ad- 
journment there  will  be  no  time  for  the  hear- 
ing of  the  delayed  cases.  If  the  docket  can- 
not be  closed  prior  to  the  date  of  final  ad- 
journment, any  case  entered  thereon  before 
final  adjournment  is  a  case  on  the  docket 


for  that  term,  and  the  delayed  oases  must 
await  the  hearing  of  all  such  cases.  Not 
only  must  the  delayed  cases  await  the  last 
day  of  the  term,  but  the  last  moment  of  the 
last  day. 

This  act  indicates,  by  the  strongest  implica- 
tion, that  tl>e  Tjegislature  contemplated  tliat 
the  court  should  exercise  the  power  which  it 
has  always  exercised  from  the  date  of  Its 
origin,  and  fix  reasonable  rules  and  regula- 
tions as  to  the  docket  of  the  term  and  the 
business  to  be  disposed  of  thereon.  The  law 
authorizes  it  to  exercise  this  power.  As  au- 
thority for  this  statement  we  simply  cite  the 
name  of  every  Chief  Justice  and  every  As- 
sociate of  this  court  who  has  presided  here 
from  1870  down  to  the  present  time;  and,  as 
highly  persuasive  authority,  we  call  atten- 
tion to  the  unbroken  acquiescence  of  the  bar 
during  that  long  period  of  thne.  When  in 
1906  the  General  Assembly  proposed  an 
amendment  to  the  Constitution  creating  the 
Court  of  Appeals,  it  Inserted  in  this  amend- 
ment this  language:  "All  writs  of  error 
in  the  Court  of  Appeals,  when  received  by 
its  clerk  during  the  term  of  the  court  and 
before  the  docket  of  the  term  Is,  by  order 
of  the  court,  closed,  shall  he  entered  thereon, 
and  when  received  at  any  other  time  shall  be 
entered  on  the  docket  of  the  next  term,  and 
they  shall  stand  for  hearing  at  the  term  for 
which  they  are  so  entered,  under  such  rules 
OS  the  court  may  prescrjbe,  until  otherwise 
provided  by  law."  Acts  1900,  p.  26;  120  Ga. 
xvlll,  xlx.  The  language  of  this  amendment 
is  In  entire  consonance  with  the  long-contin- 
ued practice  of  the  Supreme  Court  It  is 
reasonable  to  presume  that  the  General  As- 
sembly, in  using  the  language  above  quoted 
In  the  amendmmt  to  the  Constitution,  in- 
tended to  approve  the  practice  of  the  Su- 
preme Court  in  reference  to  closing  its  dock- 
et and  make  it  a  part  of  the  law  governing 
the  Court  of  Appeals.  A  casual  reading  of 
the  amendment  will  indicate  that  the  pur- 
pose of  the  General  Assembly  was  to  have 
the  Court  of  Appeals,  as  nearly  as  may  be,  a 
court  of  last  resort  for  cases  within  Its 
Jurisdiction,  of  the  same  character  aa  the 
Supreme  Court  It  not  only  makes  the 
provisions  of  the  Constitution  and  the  stat- 
ute relating  to  the  Supreme  Court  applicable 
to  that  court,  but  In  this  Instance  expressly 
conferred  upon  that  court  the  power  which 
the  General  Assembly  knew  had  always  been 
exercised  by  the  Supreme  Court  practically 
during  its  entire  history.  We  recognize  the 
importance  of  the  case  Involved  In  this  rul- 
ing. We  also  recognize  the  importance  of 
all  the  other  cases.  We  do  not  know  what 
is  in  these  other  records.  But  every  case 
which  reaches  this  court  is  an  important  case 
to  the  litigant  and  this  case  will>not  be  the 
first  by  which  an  Injury  may  have  resulted 
from  the  fact  that  the  docket  has  been  closed 
and  a  delay  in  the  hearing  brought  about 
While  we  regret  that  tlu» -administration  of 

Digitized  by  VjOOQ  [C 


Ga.) 


BEOWN  V.  CENTRAL  OP  GEORGIA  RY,  CO. 


163 


tlielaw  Is  snch  tbat  great  Injustice  Bometlmes 
results  from  following  established  procedure, 
It  Is  far  better  tbat  establistied  procedure 
should  exist,  <and  tfae  Indirldoal  Bostain  loss 
as  a  consetiuence  thereof,  than  that  chaos 
should  prevail  in  the  administration  of  the 
law  and  many  suflfer  In  conse<iuence  thereof. 
The  motion  to  docket  the  case  at  the  pres- 
ent term  must  be  OTerruled.  All  the  Justices 
concnr. 


GRAND  LOOGB   KNIGHTS  OP  PYTHIAS 
OF  GEORGIA  ▼.  CRESWELL  et  al. 

(Supreme   Coart   of   Georgia.     July   19,   1907.) 

1.  P  A  B  T  I  K  8 — AMKROMKHT— OPKRATION    AMD 

Eftkct. 
When  an  equitable  petition  was  filed  by  cer- 
tain members  and  officers  of  a  fraternal  order 
not  incorporated  in  this  state,  on  behalf  of  thent- 
Klves  and  other  members,  and  on  demurrer  rais- 
ing, among  other  points,  the  point  of  want  of 
proper  parties,  and  that  it  appeared  that  the 
Supreme  Liodge  of  the  order  was  a  corporation 
of  the  District  of  Columbia  and  was  not  made  a 
party,  an  amendment  was  presented  for  the  pur- 
ixise  of  making  it  a  party,  adding  other  allega- 
tions, and  by  order  oi  the  conrt  tne  amendment 
was  allowed,  the  Supreme  Lodge  was  made  a 
party,  and  the  case  was  directed  to  proceed  on 
behaJf  of  both  it  and  the  original  plaintiffs,  to 
which  order  no  exception  was  taken,  this  op- 
erated as  an  adjudication  that  there  was  an 
action  pending  with  sufficient  parties  to  author- 
ise amendment,  and  that  the  party  added  was  a 
proper  party. 

2.  IifJUNCTioNS— Prkumirabt    Injunction— 

GbOUNDB — COaPORATIONS— InrBINOEMENT  0» 

NAin. 

Inasmnefa  as  some  of  the  plaintiffs  are 
Baenabers  and  officers  of  an  unincorporated  fra- 
temal  association  of  this  state,  and  proceeding 
by  equitable  petition  filed  by  themselves  and 
otbeis  of  the  class,  and  another  plaintiff  is  the 
Snpieme  Lodge  of  the  organization  incorporated 
in  the  District  of  Columbia,  and  the  defendants 
taave  been  operating  and  are  seeking  to  be  in- 
corporated in  this  state  under  a  name  which  is 
daimed  to  be  an  infringement  of  the  name  of  the 
plaintiffs  association,  and  the  question  is  involv- 
ed VFbether  and  how  far  the  plaintiff,  which  is 
a  foreign  corporation,  might  be  affected  by  the 
state's  granting  a  charter  to  the  defendants  as  a 
domestic  corporation  in  the  name  and  for  the 
purpose  asked,  and  also  whether  there  is  a 
fraudulent  purpose  or  design  to  so  infringe,  un- 
der all  the  evidenoe  the  presiding  judge  should 
have  enjoined  the  defendants  from  obtaining  the 
charter  applied  for,  so  as  to  preserve  the  status 
in  respect  thereto  until,  on  final  jury  trial,  all 
of  the  questions  of  law  and  fact  can  be  fully 
adjndicated. 

[Bd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
VOL  27.  Injnnction.  fS  304^306.] 

3.  Sahe. 

Having  determined  that  the  court  erred  in 
refusing  to  grant  an  injnnction  as  to  the  char- 
ter applied  foi,  we  allow  the  ruling  of  the  chan- 
rellor  denying  the  injunction  in  other  matters  to 
stand  nntil  the  final  trial  or  further  order  of 
court,  leaving  open  all  the  other  questions  for 
fntnre  determination.  See  Foster  v.  Blood 
Bahn  Co..  3  S.  E.  284,  77  Ga.  216. 

4.  Saiix. 

The  mllngB  here  made  do  not  conclude  any 
qnestioos  of  law  or  fact  on  the  final  trial  of  the 
case,  except  as  ruled  above,  and  all  are  left  open 
to  be  then  determined. 
(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  between  Grand  Lodge  Knights  of 
Pythias  of  Georgia  and  C.  C.  Creswell  and 
others.  From  the  judgment.  Grand  Lodge 
Knights  of  P}-thias  of  Georgia  brings  error. 
Affirmed,  with  direction. 

John  P.  Ross  and  H.  Douglas,  for  plaintiff 
In  error.  Bell,  Fettigrew  &  Bell,  for  defend- 
ants Id  error. 

ROAN,  J.  Judgment  affirmed,  Trith  direc- 
tion. 

FISH,  C.  J.,  and  EVANS  and  ATKINSON, 
JJ.,  being  disqualified,  Judges  GOBBR,  of 
the  Blue  Ridge  circuit,  ROAN,  of  the  Stone 
Mountain  circuit,  and  EDWARDS,  of  the 
Tallapoosa  circuit,  were  designated  to  preside 
In  their  stead. 


FENDER  y.  VALDOSTA  LUMBER  CO. 
(Supreme   Court   of   Georgia.    July    10,    1907.) 

New  Tbiai.— Grounds. 

The  only  grounds  of  the  motion  for  a  new 
trial  being  that  the  verdict  waa  contrary  ta 
law  and  the  evidence,  and  the  evidence  being 
sufficient  to  support  the  verdict,  there  was  no 
error  in  overruling  the  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  37,  New  Trial,  {  142.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  between  J.  F.  Fender  and  the  Yal- 
dosta  Lumber  Company.  From  an  order  de- 
nying a  new  trial,  Fender  briugs  error.  Af- 
firmed. 

J.  A.  Wbltaker,  for  plaintiff  In  error. 
Woodward  &  Smith  and  O.  M.  Smith,  for 
defendant  .in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concnr. 


BROWN  ▼.  CENTRAL  OF  GEORGIA  RY. 
CO. 

(Supreme   Court   of   Georgia.    July   11,   1907.) 

Cakbiebs— ElxpuLSioN    or    Passbnoeb— Evi- 

OENCB. 

Where  a  passenger  boarded  a  railroad! 
train  at  Fort  Valley  for  the  purpose  of  going 
to  Smithville,  and  tendered  in  payment  of  his 
transportation  a  mileage  book,  which,  upon, 
examination,  was  found  not  to  contain  suffi- 
cient mileage  for  the  journey,  but  only  suffi- 
cient to  carry  the  passenger  to  Marshallville,. 
and  the  conductor  informed  the  passenger  that 
he  intended  to  stop  at  Marshallville,  that  the 
ticket  otiice  would  be  ouen,  and  that  the  pas- 
senger could  buy  a  ticket  from  the  agent  at 
that  point,  and  on  arriving  at  Marshallville  the 
passenger  left  the  train  immediately  for  the 
purpose  of  purchasing  a  ticket,  and  found  the 
ticket  office  open,  but  the  agent,  engaged  in 
other  business  than  selling  tickets,  did  not  wait 
on  plaintiff  Immediately,  and  where  it  appeared/ 
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that  there  was  snffident  time  for  the  ticket  to 
be  purchased,  if  the  agent  had  attended  to  the 
matter,  and  plaintiff  boarded  the  train  without 
having  obtained  a  ticket,  for  the  reason  that 
the  train  was  about  to  depart,  and  these  facta 
were  known  to  the  conductor,  and  the  plain- 
tiff tendered  the  conductor  three  cents  per  mile 
from  Marshallville  to  Smithville,  the  conductor 
had  no  legal  right  to  put  him  off  the  train 
because  he  refused  to  pay  four  cents  per  mile. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
Tol.  9,  Carriers,  §  1433.) 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Macon  County; 
Z.  A.  Littlejobn,  Judge. 

Action  by  W.  O.  Brown  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Brown  sued  the  railway  company,  alleging 
that  he  boarded  the  train  of  the  defendant 
at  Fort  Valley  for  the  purpose  of  going  to 
Smithville.  When  the  conductor  approach- 
ed he  handed  blm  a  mileage  book,  and  was- 
Informed  by  the  conductor  that  the  mileage 
in  the  book  was  not  sufficient  to  take  him  to 
Smithville.  When  the  plaintiff  boarded  the 
train  be  thought  he  had  sufficient  mileage 
to  carry  him  to  Smithville.  When  the  con- 
ductor informed  him  to  the  contrary,  he  of- 
fered to  pay  him  In  cash  whatever  amount 
was  necessary  to  continue  his  transportation 
to  Smithville,  when  the  conductor  replied: 
"I  have  got  to  stop  at  Marshallville,  and  the 
office  is  open,  and  you  can  buy  a  ticket  from 
the  agent."  On  arriving  at  Marshallville 
plaintiff  left  the  train  immediately  for  the 
purpose  of  purchasing  a  ticket,  but  the  agent 
was  engaged  with  his  express  business,  and 
could  not  wait  on  plaintiff,  and  the  conductor 
did  not  stop  a  sufficient  length  of  time  for 
blm  to  secure  the  ticket,  but  waved  the  train 
ahead  Just  as  the  agent  was  prepared  to  is- 
sue the  ticket  Plaintiff  then  boarded  the 
train,  and  the  conductor  demanded  four  cents 
per  mile  from  Marshallville  to  Smithville. 
Plaintiff  refused  to  pay  this  amount,  but 
offered  to  pay  fare  at  the  rate  of  three  cents 
per  mile,  plus  15  cents,  which  offer  was  de- 
clined. The  conductor  then  stopped  the 
train  at  a  flag  station,  known  as  "Winches- 
ter," about  two  miles  from  Mnrshallvllle, 
and  forcibly  ejected  plaintiff  from  the  train. 
It  is  allied  that  according  to  the  rules  and 
regulations  of  the  company  the  plaintiff  was 
entitled  to  ride  from  Marshallville  to  Smith- 
ville upon  payment  to  the  conductor  of  three 
cents  per  mile  for  the  distance  In  excess  of 
the  mileage  contained  in  the  book.  It  is 
also  alleged  that  the  conductor  had  no  right 
to  demand  four  cents  per  mile  from  Marsh- 
allTille  to  Smithville,  as  he  knew  that  the 
plnintiff  had  exercised  every  effort  to  secure 
a  ticket  at  Marshallville,  and  therefore  he 
was  entiUed  to  ride  on  a  cash  fare  of  three 
cents  per  mile.  The  petition  then  allies 
In  detail  the  damages  claimed  to  have  been 
sustained  on  account  of  being  ejected  at 
night  in  the  cold,  and  being  required  to  ride 


in  a  private  conveyance  two  miles  to  Marsh- 
allville, etc.  At  the  conclusion  of  the  plain- 
tiffs testimony  the  Judge  granted  a  nonsuit, 
and  the  plaintiff  excepted. 

Twiggs  ft  Oliver  and  Jas.  M.  Du  Pree, 
for  plaintiff  In  error.  Lawton  &  Cunning- 
ham and  W.  D.  Kiddoo,  for  defendant  la 
error. 

COBB,  P.  J.  (after  stating  the  facts). 
The  plaintiff  was  certainly  entitled  to  use 
his  mileage  book  for  the  purpose  of  trans- 
portation to  the  last  station  to  which  the 
train  was  scheduled  or  accustomed  to  stop, 
embraced  within  the  number  of  miles  re- 
maining in  the  book.  According  to  the 
averments  in  the  petition  this  station  was 
Marshallville.  He  Intended  to  go  to  Smith- 
ville, a  station  much  further  on,  and  thought 
he  had  mileage  sufficient  for  that  purpose.  He 
was  mistaken.  But,  even  if  he  had  not  labored 
under  this  misapprehension,  be  could  not 
have  secured  a  ticket  at  Port  Valley  from 
Marshallville  to  Smithville  In  order  to  com- 
plete his  Journey.  The  plaintiff  was  right- 
fully on  the  train,  therefore,  from  Port  Val- 
ley to  Marshallville;  and  the  question  Is 
whether  he  used  reasonable  dlilgence  to 
secure  a  ticket  after  Marshallville  was  reach- 
ed. The  conductor  was  under  no  obligation 
to  delay  the  train  at  Marshallville  for  the 
purpose  of  allowing  him  to  secure  a  ticket. 
Neither  was  the  ticket  agent  at  Marshallville 
under  any  obligation  to  keep  the  ticket  office 
open  for  the  sale  of  tickets  while  the  train 
was  standing  at  the  station.  If  Marshallville 
was  a  point  at  which  the  agent  was  au- 
thorized to  close  the  ticket  office  during  such 
time.  But  whether  Marshallville  was  a 
point  at  which  the  agent  was  authorized  to 
close  his  office  Is  Immaterial;  for  it  distinctly 
appears  that  the  ticket  office  was  open,  and 
the  agent  refused  to  sell  the  ticket  Im- 
mediately upon  demand,  for  the  reason  that 
he  was  engaged  In  business  connected  with 
the  express  company.  The  agent  did  not 
place  his  refusal  to  sell  the  ticket  upon  the 
ground  that  the  time  for  selling  tickets  for 
that  train  had  expired,  but  expressed  a 
willingness  to  sell  the  ticket,  and  delayed 
the  sale  simply  for  the  reason  that  be  was 
temporarily  engaged  with  other  matters.  If 
the  time  that  the  train  was  at  the  station 
was  sufficient  for  the  plaintiff  to  have  pur- 
chased a  ticket  If  the  agent  had  been  at  his 
place  as  ticket  agent,  the  failure  of  the  plain- 
tiff to  secure  a  ticket  from  Marshallville  to 
Smithville  was  not  his  fault,  but  was  the 
fault  of  the  company.  If,  when  the  train 
reached  Marshallville,  the  ticket  office  was 
closed,  and  properly  closed,  the  conductor 
would  have  had  the  right,  when  the  plaintiff 
re-entered  the  train,  to  demand  of  him  four 
cents  per  mile;  but  If  the  ticket  office  was 
open,  and  the  failure  to  procure  the  ticket 
was  due  to  the  refusal  of  the  agent  to  sell 
a  ticket  because  engaged:  inqUiffl  business. 
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especially  -vrhen  sncb  otber  business  was  not 
conaected  with  tbe  business  of  tbe  raiiroad 
company,  tbe  conductor,  upon  being  Informed 
of  the  circumstances  which  caused  tbe  fail- 
ure to  procure  tbe  ticket,  bad  no  authority 
to  demand  more  than  three  cents  per  mile. 
A  prospective  passenger  must  use  due  dili- 
gence, according  to  all  tbe  circumstances  of 
tbe  case,  to  procure  a  tlcliet  t)efore  boarding 
a  train,  or  rest  content  to  pay  tbe  additional 
charge  Imposed  upon  those  who  ride  without 
tickets;  but,  when  such  diligence  has  been 
used,  the  right  of  the  conductor  to  make  tbe 
additional  charge  does  not  exist.  Tbe  plain- 
tiir  had  the  right  to  ride  from  Fort  Valley  to 
SmithTilie  upon  a  ticket  purchased  from 
Fort  Valley  at  three  cents  per  mile  for  the 
entire  distance.  He  had  a  right  to  ride 
from  Fort  Valley  to  Smithvllle  upon  two 
tickets,  one  purchased  at  Fort  Valley  to 
carry  him  to  MarshallTiile,  and  tbe  other  at 
MarshallTille  to  carry  him  to  SmitbTille.  If 
he  boarded  tbe  train  at  Fort  Valley  with  a 
ticket  there  purchased  from  Fort  Valley  to 
MarshallTille,  he  took  tbe  chances  of  being 
able  to  purchase  a  ticket  from  MarshallTliJe 
to  SmitbTille  while  tbe  train  was  standing 
at  tbe  station;  and  if,  through  no  fault  of 
the  railroad  company,  he  failed  to  secure  a 
ticket  at  MarsbailTille,  he  must  rest  content 
to  pay  the  additional  charge.  When  be 
boarded  the  train  at  Fort  Valley  with  bis 
mileage  book,  be  was  in  tbe  same  position 
as  if  he  bad  bought  a  ticket  from  Fort  Val- 
ley to  MarshallTille.  His  Journey  was  really 
divided  into  two  parts.  His  right  to  trans- 
portation from  Fort  Valley  to  Marshaliville 
was  complete  and  undenled.  His  right  to 
transportation  from  Marshaliville  to  Smitb- 
Tille at  the  ticket  rate  depended  upon  wheth- 
er the  ticket  office  was  oi)en  at  Marshall- 
Tille, and  be  exercised  due  diligence  in  en- 
deavoring to  buy  a  ticket,  and  failed  from 
no  want  of  diligence  on  bis  part 

This  case  Is  very  similar  to  tbe  case  of 
Oeoi^ia  Ballroad  Co.  v.  Murden,  83  Ga.  753, 
86  Ga.  364.  In  that  case  tbe  plaintiff  boarded 
tbe  train  at  Robinson,  a  flag  station,  to  go 
to  Augusta,  and  tbe  conductor  demanded 
four  cents  per  mile  for  the  entire  distance, 
and  there  was  a  controversy  between  tbe 
plaintiff  and  tbe  conductor  as  to  whether  a 
passenger  who  boarded  a  train  at  a  flag 
station  could  be  charged  more  than  three 
cents  per  mile.  Tbe  conductor  finally  told 
tbe  plalntiCt  that  if  he  would  pay  him  four 
cents  per  mile  to  Crawfordvliie,  and  there 
leave  tbe  train  and  board  it  again,  he  could 
ride  tbe  remainder  of  the  distance  for  three 
cents  per  mile.  It  seems  that  there  was  a 
rnle  of  tbe  company  which  authorized  a 
conductor  to  accept  a  cash  fare  of  three 
cents  per  mile  on  night  trains  when  an  office 
was  closed.  The  plaintiff  left  tbe  train  at 
Crawfordvliie  and  attempted  to  purchase  a 
ticket,  but  tbe  office  was  closed.  When  he  re- 
entered tbe  train  tbe  conductor  demanded 
fonr  cents  per  mile  notwithstanding  tbe  fact 


that  the  office  was  closed,  and  upon  tbe  re- 
fusal of  the  plaintiff  to  pay  this  amount  he 
was  ejected  from  the  train.  Tbe  only  dif- 
ference between  that  case  and  this  Is  that  In 
that  case  tbe  office  was  closed  and  no  tickets 
were  being  sold,  while  in  the  present  case 
tbe  office  was  open,  but  the  agent  refused  to 
sell  the  ticket  until  he  bad  transacted  other 
business.  So  far  as  the  diligence  of  the 
passenger  was  concerned,  it  was  tbe  same  In 
each  case.  Each  did  all  that  reasonable 
diligence  required.  Tbe  passenger  in  the 
first  Instance  went  to  the  ticket  office  and 
found  it  closed,  and  the  passenger  In  this 
case  went  to  the  ticket  office  and  found  it 
open,  but  no  one  there  to  sell  the  ticket. 
This  case  is.  In  principle,  controlled  by  the 
ruling  In  the  Murden  Case  above  cited.  The 
court  erred  in  granting  a  nonsuit 

Judgment  reversed.    All  the  Justices  con- 
cur. 


HESTER  V.  OAIRDNER. 
(Supreme  Court  of  Georgia.    June  16,  1907.) 

1.  MOBTOAOES— Debts  Secubed— Fxttdbb  Ad- 
vances. 

The  demurrer  was  properly  overruled. 

2.  Same— Pabol  Evidence. 

If  a  deed  is  made  to  secure  a  particular 
debt.  It  cannot  be  e.Ttended  by  a  subsequent 
parol  ngreement  so  as  to  secure  other  debts. 
But  where  a  deed  in  the  form  of  a  warranty 
deed  was  given  to  secure  an  indebtedness,  and 
DO  bond  to  reconvey  was  made,  and  there  was 
Dothing  in  the  written  contract  to  fix  the  amount 
of  indebtedness  secured,  but  the  deed  expressed 
a  certain  amount  as  a  consideration  uiereof, 
in  a  suit  by  the  grantee  against  the  grantor 
or  his  administrator,  seeking  a  general  judg- 
ment and  also  to  establish  a  lien  on  the  prop- 
erty, it  was  competent  to  show  by  parol  evi- 
dence that  the  deed  was  given  to  secure  an 
indebtedness  already  existing  to  the  amount  ex- 
pressed as  a  consideration,  and  also  to  secure 
future  advances  to  be  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  S|  237-245,  247.] 

8.  Evidence— Paboi.    Evidence— Contbadio- 

nON  OF  ASSIONMBNT. 

Where  a  note  was  transferred  by  written 
assignment  from  the  payee  to  one  person,  it 
was  not  competent  to  ask  him,  the  assignee, 
to  state  in  parol  whose  note  it  was,  so  as  to 
prove  title  thereto  in  another. 

4.  Tbiai/— Issues  of  Fact. 

That  the  plaintiff  amends  his  petition,  so 
as  to  change  certain  allegations,  does  not  raise 
an  issue  with  himself  which  must  be  submitted 
to  a  jury. 

5.  Same— DiBECTioN    of    Vbbdict— Conflict 
IN  Evidence. 

There  was  some  conflict  in  the  evidence, 
and  tbe  court  erred  in  directing  a  verdict. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  County; 
H.  M.  Holden,  Judge. 

Action  by  Lavonia  Gairdner,  as  guardian, 
against  Matilda  Hester  and  others.  Judg- 
ment for  plaintiff,  and  defendant  Uestor 
brings  error.    Reversed. 

Anderson  Hester  made  a  deed  in  the  form 
of  an  ordinary  warranty  deed  to  Mrs.  jLavo- 
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a!a  Oairdner,  guardian.  It  was  dated  De- 
cember 6, 1900,  and  expressed  a  consideration 
of  $243.40.  Lavonla  Galrdner,  as  guardian 
for  James  P.  Oairdner,  brought  suit  against 
Blaclcwell,  as  admiulstrator  of  Hester,  al- 
leging: That  up  to  December  6,  1000,  site  liad 
advanced  to  Hester  the  sum  of  $243.40,  and 
that  on  said  date  she  took  an  absolute  deed 
from  him  to  secure  the  payment  of  the  sum 
named.  That  after  the  date  of  the  deed  she 
advanced  to  the  decedent  $156.99  In  the  ag- 
gregate. "Said  sum  was  advanced  under  the 
agreement  with  said  Edmunds,  alias  Hester, 
that  all  such  sums  so  advanced  to  him  should 
be  secured  by  said  deed,  and  that  your  peti- 
tioner should  not  deed  said  land  bade  until 
all  of  said  moneys  were  fully  paid  petitioner." 
The  giving  of  notice  of  an  intention  to  sue 
in  order  to  claim  attorney's  fees  was  alleged, 
in  accordance  with  the  act  of  1900.  -  The 
plaintiff  prayed  for  a  general  Judgment  for 
the  sum  of  $470,  besides  interest,  that  the 
Judgment  should  be  a  special  lien  upon  the 
land  described  in  the  deed,  that  the  plaintiff 
be  allowed  to  make  to  the  administrator  a 
-deed,  and  that  the  land  be  sold  as  the  prop- 
erty of  the  estate  for  the  purpose  of  first 
paying  this  debt  and  then  being  administered. 
The  plaintiff  amended  her  petition  by  al- 
leging as  follows:  "At  the  time  said  deed  was 
given  said  Anderson  Hester  owed  petitioner 
the  amounts  of  said  notes,  and  in  order  to 
secure  said  notes  said  Hester  gave  said  deed, 
and  also  to  secure  whatever  miglit  be  ad- 
vanced by  petitioner  subsequent  thereto. 
Since  the  making  of  said  deed  and  said  notes, 
petitioner  has  advanced  said  sum  of  $158.99 
under  the  agreement  that  said  deed  should 
•ecure  all  future  advancements  made  to  said 
Anderson  Hester  by  petitioner,  and  at  the 
time  said  deed  was  made  said  Oairdner,  plain- 
tiff, agreed  to  make  further  advances."  Plain- 
tur  further  amended  by  striking  from  the 
original  petition  every  thing  in  conflict  with 
this  amendment  Matilda  Hester,  the  widow 
of  the  decedent,  alleged  that  the  equity  of  re- 
demption in  the  land  bad  been  set  apart  to 
ber  as  a  year's  support,  and  she  was  made  a 
party  defendant  She  filed  a  demurrer  to  the 
petition,  which  was  overruled.  She  also  filed 
an  answer,  in  which  she  denied  that  the 
plaintiff  was  entitled  to  a  lien  upon  the  land 
tor  an  amount  In  excess  of  $243.40,  with  in- 
terest She  also  denied  that  the  plaintiff  was 
entitled  to  recover  attorney's  fees,  because 
the  law  under  which  the  plaintiff  gave  the 
notice  and  claimed  attorney's  fees  was  not  In 
force  when  the  note  sued  on  was  given. 
On  the  trial,  at  the  close  of  the  evidence,  the 
presiding  Judge  directed  a  verdict  in  favor 
of  the  plaintiff  for  $423.79  principal  and 
$112.56  Interest  Defendant  moved  for  a  new 
trial.  It  was  overruled,  upon  the  piaintifTs 
writing  off  part  of  the  recovery.  Defend- 
ant Hester  excepted. 

C.  P.  Harris,  for  plaintiff  In  error.    Joseph 
N.  Woriey,  for  defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facts). 
1.  The  demurrer  was  without  merit  and  was 
properly  overruled. 

2.  Objection  was  made  to  tbe  admission  of 
parol  evidence  offered  for  the  purpose  of 
shbwing  that  when  the  deed  was  made  Hester 
and  the  agent  of  tbe  plaintiff  agreed  that  it 
was  to  secure,  not  only  the  amount  of  money 
already  advanced,  but  also  that  which  might 
be  subsequently  advanced,  and  that  the  plain- 
tiff was  not  to  convey  the  land  back  to  Hester 
so  long  as  any  part  of  tbe  money  that  might 
be  subsequently  advanced  by  her  to  him 
should  remain  unpaid.  This  was  objected  to 
on  the  ground  that  it  tended  to  establish  a 
parol  agreement  made  contemporaneously 
with  tbe  deed,  and  thereby  to  add  to  the  deed 
terms  not  expressed  In  it  The  objection  was 
overruled.  Of  ■  course,  tbe  general  rule  is 
that  a  written  contract  cannot  be  varied  by 
parol  evidence.  The  deed  here  involved  was 
on  its  face  an  ordinary  warranty  deed.  It 
described  no  debt  and  contained  no  provision 
for  any  reconveyance.  There  was  nothing 
to  show  that  any  bond  for  title,  or  written 
contract  to  recouvey  title  upon  the  payment 
of  any  particular  debt  or  amount  was  made. 
"A  deed  or  bill  of  sale,  absolute  on  its  face 
and  accompanied  with  possession  of  the  prop- 
erty, shall  not  be  proved  (at  the  Instance  of 
the  parties)  by  parol  evidence  to  be  a  mort- 
gage only,  unless  fraud  in  its  procurement 
is  tbe  issue  to  be  tried."  Civ.  Code  1895, 
i  2726.  If  tbe  debtor  remained  in  posses- 
sion, he  or  his  widow,  who  to<^  a  year's  avp- 
port  in  the  property,  could  show  that  the  con- 
veyance was  only  intended  to  secure  a  debt 
and  thus  to  operate  as  an  equitable  mortgage. 
Carter  v.  Hallahan,  61  Ga.  314.  The  creditor 
could  bring  ejectment  on  such  a  title;  or.  If 
the  creditor  chose,  tbe  deed  could  be  fore- 
closed in  equity  as  such  a  mortgage.  Bate- 
man  V.  Archer,  65  Ga.  271.  It  does  not  ap- 
pear that  the  possession  was  surrendered  to 
the  grantee.  The  grantee  did  not  claim  the 
property  as  absolute  owner,  but  claimed  only 
that  she  held  the  title  to  secure  an  indebted- 
ness. Tbe  defendant  did  not  contest  this 
fact  but  only  the  amount  of  the  indebtedness 
thus  secured.  The  exact  question,  therefore, 
is  whether  the  amount  expressed  as  the  con- 
sideration of  the  deed  was  conclusive  as  to 
the  entire  amount  of  tbe  indebtedness  se- 
cured, or  whetber  it  was  competent  to  show 
by  parol  that  the  consideration  of  the  deed 
included  the  securing,  not  only  of  the  amount 
named,  but  also  of  other  advances  to  be 
made. 

If  a  deed  is  made  to  secure  a  particular 
debt,  it  cannot  be  extended  by  a  subsequent 
parol  agreement  so  as  to  secure  other  debts. 
This  may  be  done  by  written  contract  But 
to  allow  a  deed  to  be  extended  by  parol,  so 
as  to  Include  an  indebtedness  which  was  not 
secured  by  it  when  made,  would  be,  in  effect 
to  change  or  add  new  conditions  or  purposes 
to  a  deed  by  parol.    Piercr-y.  Parnlsh,  111 
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Ga.  725,  730,  37  S.  E.  79;  Wylly  T.  Screven, 
9S  Ga.  213,  25  S.  B.  435 ;  Johnson  t.  Ander- 
son, 30  Ark.  745 ;  Stoddard  ▼.  Hart,  23  N.  X. 
5r«6.  But  where  there  Is  nothing  in  the  writ- 
ten contract  between  the  parties  limiting  the 
security  to  a  particular  amount  or  debt,  and 
the  only  amount  stated  Is  as  a  consideration 
for  a  deed  which  Is  In  form  an  ordinary  war- 
ranty deed,  the  actual  consideration  of  such 
deed  existing  at  the  time  of  Its  making  may 
be  shown  by  parol.  At  common  law  the 
vrelght  of  authority  was  to  the  effect  that  the 
recital  in  a  deed  of  conveyance  of  the  pay- 
ment of  the  consideration  money  could  not  be 
denied  by  parol:  but  even  there  the  Judges 
»)metimes  expressed  doubt  on  the  subject. 
See  Rouutree  v.  Jacob,  2  Taunt  141;  Lam- 
pon  T.  Corke,  5  Barn.  &  Aid.  60G;  Baker  ▼. 
Dewey,  1  Bam.  &  C.  704.  The  weight  of  au- 
thorl^  in  America  Is  to  the  contrary,  and 
treats  the  recital  of  the  payment  of  the  pur- 
chase money  like  the  mention  of  the  date  of 
the  deed  and  other  matters  incidental  and 
collateral  to  the  principal  thing,  and  holds 
that,  while  the  grantor  is  estopped  from  de- 
nying the  conveyance,  yet  the  recital  Is  con- 
sidered at  most  but  prima  facie  evidence  on- 
ly of  payment,  in  an  action  of  assumpsit  to 
recover  the  price  which  is  yet  unpaid.  At 
an  early  date  It  was  held  by  this  court  that 
the  recital  of  the  payment  of  the  considera- 
tion money  In  a  deed  does  not  fall  within  the 
rule  by  which  a  party  Is  estopped  to  deny  It 
Harwell  v.  Fltts,  20  Oa.  723.  In  Martin  v. 
Gordon,  24  Oa.  533,  it  was  ruled  that  upon  a 
suit  for  damages  for  a  breach  of  warranty 
the  amount  of  consideration  money  recited  In 
the  deed  could  be  inquired  into.  Two  of  the 
Judges  held  that  this  could  be  done,  not  only 
against  the  grantee  of  the  warranty,  but 
against  any  subsequent  grantee.  Judge  Mc- 
Donald dissented,  urging  that  a  grantor  ought 
not  to  be  allowed  to  name  a  consideration  in 
his  deed,  and  thus  induce  subsequent  pur- 
chasers to  rely  on  it  and  afterwards  prove 
that  it  was  untrue,  to  the  prejudice  of  a  bona 
fide  purchaser  without  notice.  It  was  de- 
clared in  the  original  Code,  and  has  been 
preserved  In  each  of  the  succeeding  Codes, 
that  "the  consideration  of  a  deed  may  always 
be  inquired  into  when  tlie  principles  of  Jus- 
tice require  It"  Civ.  Code  1895,  {  3509.  The 
exact  meaning  of  the  expression  "when  the 
principles  of  Justice  require  it"  has  not  been 
determined.  In  th6  case  before  us  the  deed 
was  admittedly  made  to  secure  an  indebted- 
ness. An  amount  was  stated  as  the  consid- 
eration of  It;  and  It  was  claimed  that  parol 
evidence  could  not  be  introduced  to  show,  as 
a  part  of  the  consideration,  the  securing  of 
advances  beyond  the  amount  so  named.  In 
Dawaon  v.  Briscoe,  97  Ga.  408,  24  S.  E.  157, 
where  a  deed  to  realty  of  considerable  value 
purported  on  its  face  to  be  executed  upon  a 
nominal  money  consideration  only,  it  was 
held  that  it  could  be  supported  by  evidence 
showing  that  the  grantee  was  the  grantor's 
daughter,   and   that   the  real   consideration 


was  love  and  affection.  In  Thompson  t.  Co- 
dy, 100  Ga.  771,  28  S.  E.  669,  it  was  held  that 
where  the  consideration  of  the  deed  was  ex- 
pressed as  being  love  and  affection,  it  was, 
neverthelesw,  competent  to  support  It  by  evi- 
dence tending  to  show  that  there  was  an  ad- 
ditional valuable  consideration  moving  the 
grantor  to  its  execution.  We  think,  there- 
fore, that  it  would  be  competent  to  introduce 
evidence  to  show  that  the  actual  considera- 
tion of  the  deed  at  the  time  of  Its  execution 
covered,  not  only  the  securing  of  the  debt 
then  due,  but  also  the  securing  of  future  ad- 
vances to  be  made.  But  If,  when  the  deed 
was  made,  it  was  to  secure  a  particular  debt, 
it  could  not  be  made  a  security  for  other 
debts  by  a  subsequent  parol  agreement  See, 
also,  on  the  general  subject  of  parol  evidence, 
Atlanta  &  West  Point  U.  Co.  v.  Hodnett,  36 
Ga.  680;  Johnson  v.  McOomb,  49  Ga.  123; 
Stone  v.  Mlnter,  111  Oa.  45,  36  S.  B.  321,  50 
L.  R.  A.  356;  Carter  v.  Griffin.  114  Oa.  321, 
40  S.  B.  290;  Harkless  v.  Smith,  115  Ga. 
350,  41  a  E.  634. 

On  the  admissibility  of  parol  evidence  to 
explain  the  consideration  or  identify  the  debt 
to  be  secured  by  a  mortgage,  there  have  been 
numerous  decisions.  In  Sutton  v.  Sutton,  25 
Ga.  383,  It  was  held  that  "a  discrepancy  be- 
tween the  debt  and  the  mortgage  given  to 
secure  it  may  be  explained  by  parol  proof." 
In  Gunn  v.  Jones,  67  Ga.  308,  the  same  ruling 
was  made,  and  it  was  added:  "But  a  draft 
having  no  apparent  connection  with  a  mort- 
gage will  not  be  admitted  without  explana- 
tion." The  leading  case  on  the  subject  is 
that  of  Shlrras  v.  Caig  (U.  8.)  7  Cranch,  84, 
8  L.  Ed.  260.  It  was  there  held  that  "it  is 
not  necessary  to  the  validity  of  a  mortgage 
that  It  shonld  truly  state  the  debt  it  is  in- 
tended to  secure ;  but  it  will  stand  as  a  secur- 
ity for  the  real  equitable  claims  of  the  mort- 
gagees, whether  they  existed  at  the  date  of 
the  mortgage,  or  arose  afterwards,  upon  the 
faith  of  the  mortgage,  before  notice  of  the  de- 
fendant's equity."  In  the  opinion  Marshall, 
C.  J.  (page  60  of  7  Cranch),  said:  "It  is 
true  that  the  real  transaction  does  not  ap- 
pear on  the  face  of  the  mortgage.  The 
deed  purports  to  secure  a  debt  of  £30,000 
sterling,  due  to  all  the  mortgagees.  It  was 
really  Intended  to  secure  different  sums, 
due  at  the  time  from  particular  mortgagees, 
advances  afterwards  to  be  made,  and  lia- 
bilities to  be  Incurred  to  an  uncertain  amount 
It  is  not  to  be  denied  that  a  deed  which  mis- 
represents tlie  transaction  it  recites  and  the 
consideration  on  which  it  is  executed  Is  lia- 
ble to  suspicion.  It  must  sustain  a  rigorous 
examination.  It  is  certainly  always  advis- 
able fairly  and  plainly  to  state  the  truth. 
But  If,  upon  investigation,  the  real  transac- 
'tion  shall  appear  to  be  fair,  though  some- 
what variant  from  that  which  Is  described, 
it  would  seem  to  be  unjust  and  unprecedent- 
ed to  deprive  the  person  claiming  under  the 
deed  of  his  real  equitable  rights,  unless  it  be 
in  favor  of  a  person  ^h{^.  h^  i^e^^i^^gj^ln- 
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jured  and  deceived  by  the  misrepresentation." 
This  ruling  has  been  generally  followed.  Mo 
Klnster  v.  Babcock,  26  N.  Y.  378;  Miller  v. 
Lockwood,  32  N.  T.  293;  Stover  v.  Herring- 
ton,  7  Ala.  142,  41  Am.  Dec.  86 ;  Wllkerson  y. 
Tillman,  66  Ala.  532 ;  Bray  v.  Comer,  82  Ala. 
183,  1  South.  77;  Hendon  v.  Morris,  110 
Ala.  106,  20  South.  27;  Wilson  v.  Russell,  13 
Md.  495,  71  Am.  Dea  645;  Hendrix  t.  Gore, 
8  Or.  407:  Summers  v.  Roos,  42  Miss.  749, 
2  Am.  Rep.  653;  Nicklin  v.  Betts  Spring 
Company,  11  Or.  406.  .T  Pac.  51.  50  Am.  Rep. 
477;  Hall  v.  Tay,  131  Mass.  192;  Tally  v. 
Harloe,  35  Cal.  302,  95  Am.  Dec.  102.  In 
most.  If  not  all,  of  these  cases,  the  amount 
for  which  a  foreclosure  was  sought  was  less 
than  the  amount  expressed  In  the  face  of  the 
mortgage.  The  exact  question  as  to  whether, 
if  a  mortgage  expresses  a  certain  amount 
which  It  Is  made  to  secure,  this  amount  can 
be  increased  by  parol  evidence,  has  seldom 
been  dealt  with.  In  Edwards  v.  Dwlght,  68 
Ala.  389,  It  was  said  that  this  was  very 
doubtful ;  but  the  point  was  not  decided.  In 
the  later  Alabama  cases  above  cited  this  dis- 
tinction was  not  suggested.  In  1  Jones  on 
Mortgages  (6th  Ed.)  $  374,  It  is  said :  "It  Is 
not  necessary  that  the  mortgage  should  ex- 
press on  its  face  that  It  Is  given  to  secure 
future  advances.  It  may  be  given  for  a 
Specific  sum,  and  it  will  then  be  security  for 
a  debt  to  that  amount.  This  definite  sum 
will  then  limit  the  extent  of  the  lien."  But 
see  section  384.  Some  of  the  decisions  seem 
to  hold  otherwise.  See  Bell  v.  Radcliff,  82 
Ark.  645;  Johnson  v.  Bratton,  112  Mich. 
319,  70  N.  W.  1021;  Johns  ▼.  Church,  12 
Pick.  557,  23  Am.  Dec.  651.  In  the  section 
of  Jones  on  Mortgages  above  cited  (section 
1067)  It  Is  also  said:  "An  absolute  convey- 
ance may  be  used  to  secure  future  advances, 
or  to  secure  an  existing  debt  and  also  future 
advances.  The  agreement  to  reconvey  when 
the  advances  are  repaid  is  sufficient,  although 
It  exists  in  parol  only." 

As  to  a  mortgage,  the  Code  says  it  must 
"specify  the  debt  to  secure  which  it  Is  given." 
Civ.  Code  1895,  {  2724.  It  may  be  doubtful 
whether.  If  a  sum  be  thus  specified  as  part  of 
the  agreement  as  to  the  amount  to  be  secured. 
It  can  be  enlarged  by  parol.  One  or  two 
authorities  have  come  to  the  notice  of 
the  writer  in  which  a  distinction  Is  drawn 
between  increasing  by  parol  proof  a  specif- 
ic amount  agreed  to  be  secured  by  a  mortgage 
and  the  admission  of  parol  proof  to  show 
what  was  in  fact  the  consideration  of  a 
deed  purporting  to  be  an  absolute  conveyance, 
though  really  given  as  a  security.  It  Is  not 
necessary  In  the  present  case  to  determine 
the  rule  of  evidence  In  regard  to  mortgages 
or  Instruments  stating  on  their  face  that 
they  are  given  to  secure  only  a  name^ 
amount,  or  whether  the  amount  so  agreed 
to  be  secured  Is  a  limitation  forming  a  part 
of  a  contract  which  cannot  be  enlarged  by 
parol.  Nor  Is  It  necessary  to  go  as  far  as 
some  of  the  cases  above  cited.    As  already 


stated,  the  Instrument  here  Involved  is  not  on 
its  face  a  mortgage,  but  a  deed.  It  does  not 
declare  that  It  is  given  to  secure  a  specified 
amount,  or  any  amount  at  alL  Apparently 
no  bond  to  reconvey  upon  payment  of  any 
specified  amount  was  given.  In  order  to 
show  that  It  Is  a  security  at  all,  parol  evi- 
dence Is  necessary.  To  do  this  the  consider- 
ation of  the  deed  must  be  inquired  Into,  and 
it  must  be  shown  what  the  real  consideration 
was.  Having  gone  thus  far  In  the  Introduc- 
tion of  parol  evidence,  under  the  rulings  of 
this  court  already  cited  In  regard  to  the  ad- 
mission of  such  evidence  to  prove  that  the 
real  consideration  of  a  deed  was  more  or  less 
than  that  recited,  there  was  no  error  In  ad- 
mitting parol  evidence  to  show  that  the  in- 
debtedness secured  by  the  deed  when  It  was 
made  was  greater  than  the  amount  of  consid- 
eration expressed  on  Its  face.  No  third  per- 
son has  been  misled,  or  has  acted  to  bis  In- 
Jury  on  the  faith  of  the  recital.  The  wife  la 
entitled  to  a  year's  support  only  In  the  equity 
of  redemption.  It  Is  practically  a  case  Inter 
partes.  The  rights  of  third  persons  are  not 
Involved. 

3.  Objection  was  made  to  asking  a  witness, 
"Whose  note  is  that?"  reference  being  had  to 
a  note  of  the  decedent  given  to  one  Eber- 
hardt,  and  afterwards  transferred  In  writing 
to  Jones,  a  witness.  The  transfer  was  In 
these  words:  "For  value  received,  I  hereby 
transfer  the  within  note  to  W.  O.  Jones" — 
signed  by  the  payee.  The  answer  was,  "Mrs. 
Galrdner's  note."  Objection  was  made  on 
the  ground  that  the  note  was  transferred 
In  writing  by  the  payee  to  Jones,  and  parol 
evidence  was  not  admissible  to  vary  the  In- 
dorsement thereon,  or  to  show  that  the 
owner  was  different  from  the  indorsee.  The 
objection  was  overruled.  The  purpose  ap- 
parently was  to  show  that  the  note  had  been 
taken  up  by  an  agent  with  the  funds  of  his 
principal,  and,  though  transferred  by  the 
payee  to  the  agent  Individually,  that  it  was 
really  taken  ap  by  the  principal,  and  that 
the  amount  advanced  for  that  purpose  was  a 
part  of  the  Indebtedness  secured.  If  the  note 
were  transferred  to  the  principal,  or  were 
surrendered  and  canceled,  so  as  not  to  operate 
as  an  outstanding  liability  of  the  defendant 
In  the  hands  of  some  third  party,  we  see  no 
reason  why  It  could  not  be  shown  that  the 
principal  advanced  the  money  which  accom- 
plished that  result.  But  It  Is  not  competent 
to  produce  a  note  which  Is  transferred  In 
writing  to  one  person  and  baldly  show  by 
parol  that  It  belongs  to  another. 

4,  5.  The  presiding  judge  erred  In  direct- 
ing a  verdict  for  the  plaintiff.  Counsel  for 
defendant  contends  that  the  allegation  In  the 
original  petition  and  that  in  the  amendment 
in  regard  to  the  agreement  differed,  and  that 
this  made  a  question  of  fact  for  the  jury.  But 
we  do  not  understand  that,  whenever  a  plain- 
tiff withdraws  or  strikes  an  allegation  and 
substitutes  another  by  amendment,  this  makes 
an  issue  of  fact  in  the  pleadings  of  the  party 
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himself,  which  must  be  Bubmltted  to  a  Jury. 
Any  admission  made  by  him  In  bis  plead- 
ings, though  afterwards  stricken  or  with- 
drawn by  amendment,  may  still  be  tendered 
and  used  as  an  admission  on  bis  part  by  the 
opposite  party.  But  a  party  by  amendment 
<kes  not  raise  Issues  of  fact  with  himself, 
necessitating  the  assistance  of  a  Jury  to  de- 
termine them.  There  was,  however,  conflict- 
ing evidence  in  the  case.  Thus,  Jones,  the 
agent  of  the  plaintiff,  testified  that  "no  agree- 
ment was  made  about  this  deed,  except  what 
is  on  its  face."  Smith,  the  bookkeeper  of 
Jones,  testified  to  the  effect  that  there  was 
an  agreement  and  understanding  between 
Jones  and  Hester.  He  said:  "In  addition  to 
that,  the  understanding  was  that  any  further 
Indebtedness  made  thereafter  was  also  to 
be  secured  by  the  deed."  Plainly  no  such 
agreement  as  this  appears  on  the  face  of 
tlie  deed.  There  may  be  some  mode  of  recon- 
ciling or  explaining  these  conflicting  state- 
ments, but  they  should  be  passed  upon  by  the 
jury,  not  by  the  Judge. 

Judgment  reversed.    All  the  Justices  con- 
car. 


HALLIDAT  v.  BANK  OF  STEWART 

COUNTY. 

(Supreme  Court   of  Georgia.    July  11,   1907.) 

1.  Triai^Exci.178ion  of  Bviderob— Failube 
TO  Demtjb. 

Failure  to  demur  to  a  plea  which  gets  up 
DO  valid  defense  in  law  does  not  preclude  the 
plaintiff  from  moving  to  exclude  evidence  of- 
fered in  its  support. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {§  1433,  1436.] 

2.  Res  Judicata— Evidence. 

The  record  of  a  former  suit  between  the 
same  parties  is  not  admissible  in  evidence  in 
mpport  of  a  plea  of  estoppel  by  judgment, 
when  it  appears  therefrom  that  the  subject- 
matter  of  the  second  suit  could  not  have  been 
litigated  under  the  pleadings  in  the  first. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  S   1267.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stewart  Oun- 
ty ;  Z.  A.  Littlejohn,  Judge. 

Action  by  N.  W.  Halllday  against  the 
Bank  of  Stewart  County.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Ualiiday  brought  suit  against  the  Bank 
of  Stewart  County,  alleging  that  defendant 
was  Indebted  to  him  in  the  sum  of  $22.62,  be- 
sides interest  from  November  11,  1899,  for 
money  had  and  received  to  and  for  his  use, 
etc.,  which  defendant  refused  to  pay;  that  it 
was  In  like  manner  and  for  like  reason  in- 
debted to  him  In  the  sum  of  ^93.36,  be- 
sides interest  from  November  28, 1899,  which 
amount  it  also  refused  to  pay.  In  its  an- 
swer defendant  denied  generally  the  allega- 
tions of  the  petition,  except  those  as  to  its 
corporate  character  and  residence,  and  then, 
in  the  third  paragraph,  alleged:     In  1898 


defendant  extended  to  plaintiff  a  line  of  bank 
credit,  in  its  business  as  a  cotton  ware- 
houseman and  buyer  of  cotton,  under  an  ar- 
rangement and  agreement  whereby  defendant 
was  to  accept  and  pay  checks  or  drafts 
drawn  on  it  by  bim  for  the  purchase  price 
of  cotton.  In  faror  of  the  sellers  thereof, 
which  cotton  plaintiff  expected  to  buy  from 
time  to  time  during  the  cotton  season  of 
1898 ;  and  plaintiff  was  to  attach  to  the  drafts 
the  respective  warehouse  receipts  for  the  cot- 
ton, and  defendant  was  to  hold  in  pledge  and 
as  security  for  the  advances  thus  made  a 
special  property  In  the  cotton.  Plaintiff  was 
to  keep  covered  by  the  cotton  receipts  and 
other  collateral  securities,  and  deposits  and 
payments  of  money,  all  such  sums  of  indebt- 
edness as  might  arise  and  become  owing  by 
him  to  defendant,  as  well  from  advances  of 
money  to  pay  for  cotton  as  also  from  checks 
drawn  by  bim  on  the  bank  for  purposes 
other  than  the  purchase  of  cotton.  Under 
this  arrangement  plaintiff  became  largely 
Indebted  to  defendant,  and  in  addition  to 
the  cotton  warehouse  receipts  deposited  with 
defendant  a  certain  rent  note  given  by  C.  D. 
Grimes  and  held  by  plaintiff  for  il  bales  of 
cotton,  for  rent  due  and  payable  In  1899, 
and  another  rent  note  given  by  D.  M.  Gees- 
lln,  due  and  payable  In  1899,  for  4  bales  of 
cotton,  and  agreed  that  defendant  should 
apply  the  proceeds  of  said  notes  to  plaintiff's 
indebtedness  to  It.  The  $22.62  and  the  $493.- 
36  sued  for  are  the  proceeds  of  said  rent 
notes,  and  said  amounts  were  duly  credited 
by  defendant  on  the  debt  which  plaintiff 
owed  It;  and  all  the  cotton  pledged  by  plain- 
tiff with  defendant  has  been  accounted  for 
at  its  true  value,  and  that  the  two  sums  men- 
tioned above,  realized  from  the  sale  of  the 
rent  cotton,  have  been  fully  accounted  for 
to  plaintiff,  and  defendant  has  fully  account- 
ed for  all  property  and  money  of  plaintiff 
which  has  come  into  its  bands,  and  la  not 
Indebted  to  bim  In  any  sum  whatever. 

In  addition  to  this  plea  of  payment,  de- 
fendant In  the  fourth  paragraph  of  the  an- 
swer set  up  the  following  defense:  On 
March  24,  1899,  plaintiff  brought  In  the  su- 
perior court  of  Stewart  county,  against  de- 
fendant, an  action  of  complaint  for  person- 
alty, and  defendant  appeared  and  defended 
the  suit  and  filed  certain  pleas  therein.  Cop- 
ies of  the  pleadings  in  that  case  were  at- 
tached to  the  answer;  it  appearing  from  the 
petition  therein  that  the  suit  was  in  trover 
for  233  described  bales  of  cotton,  alleged  to 
have  belonged  to  plaintiff  and  to  have  been 
converted  by  defendant.  "By  said  pleas  in 
said  case,  and  particularly  the  third  and 
fourth  special  pleas  therein,  this  defendant 
set  up  the  Indebtedness  owing  by  the  plain- 
tiff to  this  defendant  as  a  reason  why 
*  *  *  plaintiff  ought  not.  In  equity  and 
good  conscience,  recover  of  •••  de- 
fendant the  full  value  of  the  property  sued 
for,  without  allowing  and  deducting  the  in- 
debtedness owing  by    •    •    •r  plaintiff  t? 
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tbis  defendant,  and  as  a  reason  wby  such 
verdict  and  judgment  should  be  meet  and 
Just  and  according  to  equity  and  good  con- 
science, making  due  allowance  for  and  tak- 
ing Into  account  the  claims  and  counter- 
claimii  growing  out  of  the  mutual  dealings 
Ijetween  the  parties."  The  suit  in  ti-over 
was  tried  at  the  April  term,  1901,  of  the 
court,  upon  the  issues  and  pleadings  there- 
in, "and  evidence  was  offered  as  to  the  in- 
debtedness owing  by  •  •  •  plaintiff  to 
this  defendant,  including  and  taking  into 
account,  as  entering  into  and  fixing  the  bal- 
ance due  on  said  debt,  the  aforesaid  items  of 
$22.62  and  $493.36  in  this  present  action 
sued  for;  and  said  items  were  passed  upon 
by  the  court  and  Jury  In  said  case,  and  by 
the  court  the  Jury  were  Instructed  that  they 
might  allow  the  debt,  including  said  items, 
In  Qxiug  the  amount  of  their  verdict,  and  the 
said  items  were  considered  and  passed  upon 
by  the  Jury,  and  the  plaintiff  received  cred- 
it therefor,  and  the  same  entered  into  and 
helped  to  fix  the  amount  of  the  verdict  and 
Judgment  in  said  case.  And  in  said  case  a 
verdict  was  rendered  upon  said  pleadings.  Is- 
sues, evidence,  and  instructions  of  the  court, 
and  a  judgment  duly  entered  up  thereon, 
a  copy  of  which  verdict  and  Judgment  is 
hereto  annexed."  By  an  amendment  to  its 
answer  the  defendant  added  a  prima  facie 
-case  in  favor  of  the  plaintiff,  and  that  plain- 
tiff had  "the  right  to  recover  the  amount 
sued  for,  save  and  except  for  the  defense  set 
up  In  and  by  paragraphs  3  and  4  of  the  de- 
fendant's answer."  It  then  reiterated  its 
defense  of  estoppel  by  judgment  as  alleged 
In  Its  original  answer,  and  assumed  the  bur- 
den of  proof. 

Upon  the  trial  the  defendant  offered  In  evi- 
dence the  record  of  the  trover  suit  Plaintiff 
objected  to  its  admission  upon  several 
grounds,  one  of  which  was  that  the  record 
showed  upon  its  face  that  the  subject-matter 
of  the  present  suit  could  not  have  been  liti- 
gated in  the  former  one.  The  court  over- 
ruled the  objections  and  permitted  the  record 
to  be  introduced  in  evidence.  From  this  rec- 
ord it  appears  that  the  defendant *ln  the  tro- 
ver suit  flled  a  general  plea  of  not  guilty  at 
the  April  term,  1899,  and  In  April,  1901.  flled 
an  amendment  to  this  plea,  which  amend- 
ment is  relied  on  In  the  present  case  by  de- 
fendant to  show  that  the  matter  now  in  con- 
troversy was  Involved  in  the  trover  action, 
under  the  pleadings  therein.  The  first  para- 
graph of  this  amendment  alleged:  Plaintiff 
"at  the  beginning  of  the  cotton  season  of 
1898,  made  an  arrangement  and  entered  into 
an  agreement  with  defendant,  whereby  de- 
fendant was  to  accept  such  checks  or  sight 
drafts  as  the  plaintiff  should  draw  on  de- 
fendant, in  favor  of  the  sellers,  for  the  pur- 
chase price  of  such  cotton  as  the  plaintiff  In 
his  business  as  cotton  dealer  might  buy  dur- 
ing said  cotton  season,  •  ♦  •  and  plain- 
tiff vras  to  attach  to  said  drafts  the  ware- 


house cotton  receipts  which  represented  said 
cotton,  and  •  *  •  said  warehouse  receipts 
representing  the  cotton  were  to  pass  into  pos- 
session and  belong  to  defendant  upon  pay- 
ment of  the  drafts ;  •  •  *  and  defendant 
was  thereby  to  become  the  owner  of  the  cot- 
ton." It  was  agreed  that  plaiutlff  sbouid 
sell  the  cotton,  or  any  part  thereof,  upon  be- 
ing called  on  by  defendant  so  to  do,  and  that 
upon  his  failure  to  do  so,  "upon  request  or 
whensoever  plaintiff's  account  was  not  fully 
protected  by  the  value  of  the  cotton  and 
plaintiff's  bonus,  then  defendant  had  the 
right  to  sell  In  Its  discretion  privately  or 
publicly,  and  without  other  notice  than  that 
to  be  given  plaintiff  as'  aforesaid,  *  •  • 
and  apply  the  proceeds  thereof  to  the  ac- 
count of  •  •  •  plaintiff  with  defendant," 
and  place  "any  overplus  which  might  remain 

*  *  *  to  pialntifTs  credit  in  defendant's 
bank,  •  ♦  •  subject  to  his  check."  The 
cotton  which  forms  the  subject-matter  of  the 
trover  suit  "was  purchased  by  •  •  • 
plaintiff  under  and  In  pursuance  of  said 
agreement,"  drafts,  with  the  warehouse  re- 
ceipts attached,  being  presented  to  defendant 
and  by  it  paid,  and  defendant  "became  vest- 
ed with  the  title  to  said  cotton,  with  the 
right  to  call  upon  plaintiff  to  sell  said  cotton, 
and  with  the  further  right  to  sell  said  cotton 
at  private  sale,  should  plaintiff  upon  request 
fall  or  omit  so  to  do."  The  "plaintiff  being, 
on  the day  of  December,  1898,  indebt- 
ed to  defendant  in  the  sum  of"  $5,860,  "for 
the  purchase  price  of  said  233  bales  of  cotton, 
and  the  account  of  plaintiff  being  unprotect- 
ed and  in  danger  of  loss  by  reason  of  the  low 
price  of  cotton,  and  his  bonus  being  exhaust- 
ed, so  paid  for  by  defendant  under  and  In 
pursuance  of  said  agreement  (and  being  the 
entire  purchase  price  thereof),  •♦  *  de- 
fendant on  said  day  called  upon"  him  to  sell 
the  cotton,  for  the  purpose  of  reimbursing  de- 
fendant, and  plaintiff,  though  afforded  a  fair 
and  reasonable  opportunity  so  to  do,  wholly 
failed  and  omitted  to  sell  the  cotton,  or  any 
part  thereof.  Whereupon  defendant,  for  its 
own  protection,  sold  the  cotton  "fairly  and 
honestly,  in  open  market,  for  its  fair  value 
and  the  best  price  which  defendant  was  able 
to  obtain  therefor,"   realizing  from  its  sale 

I  the  sum  of  $5,378.65,  "and  said  sum  was 
applied  to  the  debt  owing  to  defendant  by 
plaintiff   for   the   purchase   of   said   cotton. 

*  •  •  Wherefore  defendant  says  that  it  is 
not  in  possession  of  the  cotton  mentioned 
and  described  in  pialntifTs  petition,  and  is 
not  guilty  .of  the  wrongs  and  injuries  set 
forth  in  said  petition,  and  •  •  •  plaintiff 
ought  not  to  further  have  and  maintain  his 
said  action."  The  second  paragraph  alleged : 
The  2P>3  bales  of  cotton  were  sold  by  defend- 
ant, "for  and  In  behalf  of  said  plaintiff,  witli- 
out  objection  and  with  his  knowledge,  acqui- 
escence, and  consent,  and  at  a  price  which  [he] 
authorized  and  consented  to.  The  proceeds 
of  the  sale,"  $5,378.65,  "have  been  accounted 
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fur  by  defoidant  to  aud  with  plaintiff,  and 
ii|iplied  by  defendant  to  the  payment  of  an 
iuilebtedness  or*  $5,860.11,  "then  owing  by 
plaintiff  to  defendant  for  money  advanced 
and  loaned  for  the  purchase  of  said-  cotton 
at  plaintiff's  request,  and  were  so  applied 
•  *  *  In  accordance  with  the  agreement 
and  imderstandlng  between  plaintiff  aud  de- 
fendant" 

The  third  paragraph  alleged:  The  plaln- 
tiS.  being  engaged  in  the  cotton  warehous- 
ing  bnslnesa  In  the  town  of  Lumpkin,  and  de- 
siring to  buy  cotton,  undertook  and  agreed 
that,  if  defendant  would  accept  and  pay  such 
.«igbt  drafts  or  checks  as  be  might  draw  on  It 
for  the  purchase  price  of  cotton  bought  by  him, 
be  would  attach  to  the  drafts  the  warehouse 
receipts  for  the  cotton,  and  that  upon  pay- 
ment of  the  drafts  the  warehouse  receipts 
should  pass  to  the  bank,  and  It  should  hold 
and  own  the  cotton  represented  by  the  re- 
ceipts, and  bare  the  right  to  deal  therewith 
in  accordance  with  the  usage  goTernlng  trans- 
sctions  of  that  character  in  that  locality, 
vbich  entered  Into  the  contract  and  the  gen- 
eral and  universal  custom  of  said  business 
was  that  an  acceptor,  factor,  or  other  per- 
son furnishing  money  with  which  to  buy 
rotton,  or  making  advances  thereon  and  tak- 
ing title  thereto  as  security,  had  the  right  to 
sell  such  cotton  fairly  and  honestly,  at  private 
sale  in  the  usual  manner  of  cotton  sales,  at 
the  ruling  market  price,  without  30  days'  no- 
tice or  other  notice  to  the  debtor  or  pledgor, 
ncept  such  reasonable  notice  as  might  be 
given  him  without  working  a  delay,  and  that 
ifor  reasons  stated)  and  usage  and  custom 
are  reasonable,  and  were  well  known  to  per- 
sons engaged  in  buying  cotton  nnder  such  an 
arrangement  In  pursuance  of  such  agreement 
and  arrangement  plaintiff  purchased  the  233 
lialee  of  cotton  sued  for,  and  defendant  ac- 
cepted and  paid  the  drafts  or  checks  drawn 
by  him  for  the  purchase  price  thereof,  and 
tbereby  I>ecame  the  holder  of  the  warehouse 
receipts  attached  to  such  drafts,  and  thus 
became  the  holder  and  owner  of  the  cotton. 
Afterwards,  with  defendant's  consent,  plain- 
tiff shipped  the  cotton  to  Columbus,  Ga.,  to 
be  delivered  to  Blanchard,  Humber  &  Co., 
npon  payment  by  them  to  defendant  of  a 
draft  in  its  favor  sufficient  to  cover  the 
imount  dne  it  by  plaintiff:  and  defendant 
delivered  the  warehouse  receipts  to  plaintiff, 
taking  the  bill  of  lading  for  the  cottnn  in 
substitution  for  the  same  and  in  lieu  thereof. 
Tbis  draft  was  dishonored;  and  plaintiff  be- 
ing indebted  to  defendant  In  the  sum  of 
15.860.11  for  money  advanced  by  It  to  pay 
for  tile  cotton,  being  the  full  ptvchase  price 
tbereof,  defendant  called  on  him.  In  Decem- 
ber, 1898,  to  sell  said  cotton  for  the  purpose 
cf  paying  this  debt.  He  failed  to  sell  the  cot- 
ton or  to  pay  the  debt,  or  any  part  thereof. 
Defendant,  after  reasonable  notice  to  him, 
tben  exercised  its  right  to  sell  the  cotton  for 
its  own  protection,  and  did  sell  it  fairly  for  Its 
fan  market  Talae  and  at  the  best  price  that 


could  be  obtained.  The  cotton  brought  the 
sum  of  $ ,  "and  defendant  has  account- 
ed to  and  with  plaintiff  therefor  in  reduction 
of  plaintlfTs  said  indebtedness.  Wherefore 
defendant  says  that  it  is  not  guilty  of  the 
wrongs  complained  of,  and  the  plaintiff  ought 
not  to  maintain  his  said  action." 

The  fourth  paragraph  was  substantially  aa 
follows:  The  cotton  sued  for  was  delivered 
to  defendant  by  plaintiff  to  secure  his  in- 
debtedness to  defendant,  which  indebtedness 
was  created  by  the  advancement  by  defend- 
ant of  the  purchase  money  of  the  cotton.  The 
effect  of  the  contract  between  them  was  to 
Invest  defendant  with  a  special  property  in 
the  cotton,  for  the  purpose  of  securing  such 
Indebtedness  and  applying  the  proceeds  of 
the  cotton  to  the  payment  of  the  same,  "and 
to  the  extent  of  said  debt  defendant  is  en- 
titled to  retain  and  hold  said  cotton  or  Its 
pro(«eds."  Plaintiff  being  indebted  to  de- 
fendant $5,860.11  for  money  advanced  by  de- 
fendant for  his  use  "In  the  purchase  of  said 
cotton,  and  constituting  the  entire  purchase 
price  thereof,  and  the  said  indebtedness  being 
all  of  It  due,  and  •  •  •  plaintiff,  being 
called  on  so  to  do,  having  wlioliy  failed  to  seli 
said  cotton,  owing  to  false  ciassiflcation  or 
other  cause,  being  less  than  the  debt,  «  •  • 
defendant,  in  good  faith  and  in  the  belief 
that  it  was  acting  within  the  scope  of  its 
rights  under  the  contract,  and  for  the  bona 
flde  protection  of  its  own  interests,  and  act- 
ing as  It  believed  in  the  Interest  of  the  said 
HalUday  sold  said  cotton  fairly  and  honestly, 
for  the  highest  market  price  which  conid  be 
obtained  therefor,"  etc  Defendant  realized 
from  such  sale  $5,37865,  which  entire  sum 
was  applied  to  the  payment  of  the  debt  due 
to  it  by  plaintiff;  "said  proceeds  being  less 
than  said  debt."  If  "defendant  was  mistak- 
en as  to  Its  right  of  making  said  sale  in  that 
particular  manner,  and  if  by  reason  of  in- 
formality of  manner  of  exercising  the  right 
of  sale,  said  sale  might  constitute  in  law  a 
conversion  to  the  extent  of  any  damage  that 

♦  ♦    •    plaintiff    might    sustain    thereby, 

•  ♦  •  plaintiff  cannot  in  equity  and  good 
conscience,  or  upon  legal  principles,  recover 
of  defendant  for  such  conversion,  except  com- 
pensation to  the  extent  of  loss  and  damage 
actually  sustained  In  that  behalf.  And  de- 
fendant says  that,  the  said  sale  being  for  the 
full   and  fair   market  value  of  said  cottou, 

*  *  *  plaintiff  has  sustained  no  loss  or 
damage.  And  defendant  prays  that  the  ques- 
tion of  alleged  loss  or  damage,  and  the  ex- 
tent of  such  loss  or  damage,  if  any,  may  be 
Inquired  of,  and  that  such  verdict  and  judg- 
ment may  be  rendered  in  that  behalf  as  may 
be  meet  and  Just,  according  to  e(iu!ty  and 
good  conscience." 

The  fifth  paragraph,  after  setting  up  the 
agreement  between  the  parties  under  which 
the  cotton  was  bought  by  plaintiff  and  paid 
for  by  defendant,  and  that  upon  delivery  of 
the  warehouse  receipts  to  defendant  It  should 
become  vested  with  a  special  property  In  the; 
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cotton,  etc.,  and  that  afterwards  plaintiff  pro- 
cured defendant's  consent  to  ship  the  cotton 
to  Columbus,  as  previously  averred,  alleged 
that  plaintiff  represented  that  the  draft 
drawn  in  defendant's  favor  on  Blancbard, 
Humber  &  Co.  was  drawn  for  an  amount  au- 
thorized by  said  firm,  "based  on  a  true  and 
fair  classiflcation  of  said  cotton,"  and  that 
upon  the  faith  of  such  representations  de- 
fendant yielded  up  the  warehouse  receipts 
in  exchange  for  the  bill  of  lading  for  the 
cotton,  and  permitted  the  cotton  to  be  ship- 
ped. Plaintiff,  for  the  purpose  of  drawing 
the  draft  for  a  larger  amount  than  was  au- 
thorized by  the  drawees,  "classified  said  cot- 
ton as  of  a  higher  grade  than  the  same  was 
entitled  to,  and  •  •  •  drew  for  $911.73 
more  than  be  was  authorized  to  do.  and  by 
reason  thereof  said  draft  was  dishonored." 
Plaintiff,  when  called  upon  to  sell  the  cotton 
or  otherwise  protect  defendant,  wholly  fail- 
ed to  do  so,  and  the  cotton  by  plalntlfFs  said 
acts  was  subject  to  demurrage  charges  and 
other  expenses,  and  placed  elsewhere  than 
where  the  contract  bad  contemplated;  and 
defendant,  for  its  protection  from  loss  and 
Injury  from  plaintiff's  said  acts,  found  It 
necessary  to  sell  the  cotton,  and  sold  it  fair- 
ly," etc.  "Wherefore  defendant  says  that, 
if  plaintiff  has  suffered  loss,  it  was  through 
his  own  act,  fault,  and  error,  and  he  ought 
not  to  recover  In  said  action." 

After  the  introduction  of  further  evidence 
by  both  parties,  the  Jury  returned  a  verdict 
in  favor  of  the  defendant  The  plaintiff 
moved  for  a  new  trial,  which  motion  was 
orermled,  and  he  excepted. 

T.  T.  James  and  S.  B.  Hatcher,  for  plain- 
tiff in  error.  Hall  &  Wlmberly,  E.  T.  Hlck- 
ey,  Jno.  Hall,  and  Olln  Wlmberly,  for  de- 
fendant In  error. 

FISH,  0.  J.  (after  stating  the  facts).  1. 
One  ground  of  the  motion  for  a  new  trial 
was  that  the  court  erred  In  admitting  In  evi- 
dence tfhe  record  of  the  trover  suit,  over  the 
objections  urged  by  plaintiff  against  its  ad- 
mission. It  Is  contended  by  counsel  for  de- 
fendant In  error  that  objection  to  the  Intro- 
duction of  this  evidence  came  too  late,  as  the 
record  offered  was  "exactly  the  same"  as  that 
"annexed  to  the  plea  of  res  adjudlcata  as  an. 
exhibit,  and  by  reference  made  a  part  there- 
of," and  that,  so  far  as  the  record  of  the  pres- 
ent case  discloses,  there  was  no  demurrer  to 
this  plea.  As  seen  In  the  statement  of  facts, 
one  objection  urged  to  the  admission  of  the 
record  of  the  trover  case  was  that  it  showed 
upon  its  face  that  the  subject-matter  of  the 
case  at  bar  could  not  have  been  litigated  in 
that  case.  This  objection  did  not  come  too 
late.  "Objection  to  a  plea  insufficient  In  law 
may  be  made  by  a  motion  to  strike  the  plea, 
and  this  practice  is  to  be  commended;  but 
the  same  result  may  be  accomplished  by  ob- 
jection to  evidence  which  Is  offered  In  sup- 
iwrt  of  the  plea."  Walden  v.  Waiden,  124 
Ga.  14S,  S2  S.  B.  33it;   Crew  v.  Hutchenson, 


115  Ga.  511,  42  S.  E.  16;   Kelly  t.  Strouse, 

116  Ga.  872,  43  S.  E.  280. 

2.  Objection  to  the  introduction  of  the  rec- 
ord of  the  former  suit,  upon  the  above-stated 
ground,  was  well  taken.  It  is  clear  that  the- 
matter  In  controversy  in  the  case  on  trial 
could  not  have  been  litigated  under  the  plain- 
tiff's pleadings  In  the  former  suit.  The  for- 
mer suit  was  In  trover  for  the  recovery  of 
233  described  bales  of  cotton.  The  present 
action  was  brought  for  money  had  and  re- 
ceived by  defendant  to  plainticrs  use.  From 
the  answer  of  defendant  In  the  immediate 
case  It  appeared  that  defendant  had  received 
the  money  sued  for  as  the  proceeds  of  15 
bales  of  cotton  which  it  had  collected  on  cer- 
tain rent  notes,  payable  In  cotton,  which 
plaintiff  had  pledged  with  It  as  collateral  se- 
curity for  the  payment  of  his  indebtedness  to 
defendant,  and  that  these  15  t>ales  of  cotton 
were  no  part  of  the  233  for  which  the  action 
of  trover  was  brought,  and  in  fact  were  not 
even  in  existence  when  that  action  was  Insti- 
tuted. It  Is  clear,  therefore,  that  the  rights 
of  the  parties  relative  to  these  15  bales  of  rent 
cotton  could  not  have  been  Involved  and  de- 
termined In  the  trover  suit,  unless  they  were, 
as  claimed  by  the  defendant,  brought  Into 
the  trial  of  that  action  under  the  "equitable 
plea"  filed  therein  by  defendant,  about  two 
years  after  the  institution  of  the  suit  The 
plaintiff  contends  that,  as  the  former  suit 
sounded  In  tort  and  the  present  one  sounds  In 
contract,  the  subject-matter  of  this  last  suit 
could  not  have  been  litigated  In  the  first  ac- 
tion. In  the  view  which  we  take  of  the  case 
in  hand,  however,  It  is  not  for  us  now  to  de- 
termine what  matters  could  have  been  prop- 
erly pleaded  In  the  trover  suit  That  was  a 
question  to  be  raised  and  determined  In  that 
case,  not  In  this.  The  question  with  which 
we  are  concerned  is :  What  were  the  Issues 
which  were  actually  raised  by  the  pleadings 
In  the  former  suit?  Any  issue  which  was 
clearly  within  the  scope  of  the  pleadings  In 
that  case  might  have  been  determined  by  the 
verdict  and  Judgment  rendered  therein,  wheth- 
er the  particular  pleadings  which  raised  such 
Issues  were,  under  the  teelinlcal  rules  ap- 
plicable to  a  case  of  that  character,  proper 
or  improper.  And  any  issue  which  was 
within  the  scope  of  such  pleadings  could  not 
have  been  properly  determined  upon  the  trial 
of  that  case,  no  matter  what  evidence  might 
have  been  Introduced.  The  technical  rules 
applicable  to  actions  of  trover  are  pertinent 
hero  only  so  far  as  the  fact  of  tbeir  existence 
may  be  of  assistance  In  construing  allega- 
tions, in  the  trover  pleadings,  of  obscure  or 
doubtful  import  and  purpose,  as  the  Inten- 
tion to  inject  Into  the  casS  an  Issue  which 
covld  not  ordinarily  be  raised  In  a  trover 
case  should  clearly  and  unmistakably  appear 
'before  the  pleadings  would  be  construed  to 
have  raised  it 

Defendant  contends  that  Its  "equitable 
plea"  in  the  trover  case  was  broad  enough 
to  allow  and  to  requlije,^  upon  the  trial  of 
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that  case,  a  general  accounting  between  the 
parties  embracing  all  of  their  dealings  witb 
eacb  otber  growing  oat  of  tbe  busineos  ar- 
rangement between  tbem  set  out  in  Its  ans- 
wer in  that  case,  and  that  tbe  transfer  of 
tbe  two  rent  notes  to  defendant  by  plaintiff 
M  additional  collateral  security  for  bis  in- 
debtedness, the  collection  by  defendant  of 
the  IS  bales  of  cotton  thereon,  its  conversion 
of  thla  cotton  Into  money  and  crediting  the 
moDe;  on  plaintiff's  account,  were  a  part 
of  gach  dealings,  and  that,  although  It  re- 
ceived this  cotton  after  the  institution  of 
the  trover  rait.  It  was  bound,  under  its  plea, 
to  accoant  for  it  on  the  trial  of  that  case. 
It  further  contends  that  in  the  trover  trial 
this  matter  was  fully  gone  into  and  evidence 
submitted  thereon,  and  that  the  same  was 
taken  into  consideration  by  the  Jury,  and  the 
Terdict  for  the  plaintiff  was,  to  the  extent  of 
the  amount  received  by  defendant  for  this 
rent  cotton,  larger  than  It  otherwise  would 
hare  l)een.  In  other  words.  Its  plea  amounts 
to  this:  that  plaintiff  has  already,  in  the 
trover  suit,  recovered  that  which  be  seelcs 
to  recover  in  the  present  action.  Upon  the 
trial  under  review  the  defendant  introduced 
evidence  for  the  purpose  of  proving  that 
this  was  true.  This  plea  of  defendant  was 
not  strictly  speaking,  a  plea  of  res  adjudi- 
cata,  but  rather,  as  we  have  termed  It  in 
tbe  above  statement  of  facts,  a  piea  of  es- 
toppel by  Judgment,  though  it  is  quite  com- 
mon to  call  both  pleas  by  tbe  former  desig- 
nation. Draper  v.  Medlock,  122  Ga.  234-238, 
50  8.  K  113,  60  L.  R.  A.  483.  It  appeared 
from  the  plea  itself  tliat  plaintiff's  cause  of 
action  in  the  former  rait  was  different  from 
bis  cause  of  action  In  tbe  present  case.  "A 
jndgment  is  not  a  technical  estoppel  as  to 
any  matter,  if  the  matter  Is  not  such  that  it 
had,  of  necessity,  to  be  determined  by  the 
court  or  Jury  before  the  court  could  give 
the  judgment."  Hunter  v.  Davis,  19  Ga.  413; 
Bradley  v.  Brlggs,  55  Ga.  355.  But,  al- 
though the  mere  production  In  evidence  of 
the  record  in  a  former  case  between  the 
•ame  parties  may  not  show  that  the  subject- 
matter  of  the  second  suit  is  res  adjudlcata, 
because  it  bad,  of  necessity,  to  be  passed 
npon  before  tbe  Judgment  in  tbe  previous 
anit  could  have  beeu  rendered,  yet  if  such 
subject-matter  might  have  been  passed  upon 
in  tbe  former  litigation,  under  tbe  pleadings 
ibown  by  the  record  therein,  the  fact  that 
It  then  was  passed  on  may  be  shown  by 
extrinsic  evidence.  Draper  v.  Medlock,  su- 
pra, and  authorities  cited. 

This  principle  was  expressed  In  Johnson  v. 
Lovelace,  61  Ga.  64,  in  the  following  lan- 
S^ge:  "If  the  record  shows  that  the  same 
matters  might  have  been  litigated  in  the 
former  action,  then  the  fact  that  they  were 
actually  decided  in  that  former  action  may 
he  proved  by  extrinsic  evidence."  Obviously 
the  convene  of  this  Is  true;  that  Is,  if  the 
ncoid  riiows  that  tbe  same  matters  could 
M  hare  been  litigated  in  the  former  suit. 


then  the  fact  that  they  were  actually  de- 
cided therein  cannot  be  shown  by  extrinsic 
evidence.  It  is  only  matters  which  were  put 
in  issue  by  the  pleadings  In  the  former  case 
which  can  be  shown  by  extrinsic  evidence 
to  have  been  actually  decided  therein.  Ex- 
trinsic evidence  is  not  admissible  both  for 
tbe  puriwse  of  showing  or  raising  the  Israes 
in  the  former  case  and  showing  which  of 
such  issues  were  actually  decided  therein. 
In  courts  of  record  the  Issues  are  made  by 
the  written  pleadings.  What  the  Issues  were 
must  be  shown  by  the  record.  Whether  a 
particular  matter,  within  such  Issues,  was 
really  litigated  and  decided  upon  tbe  trial 
may  be  shown  by  extrinsic  evidence.  This 
principle  Is  ^pressed  In  Herman  on  Estop- 
pel and  Res  Judicata,  In  the  following  lan- 
guage: "But,  while  parol  evidence  may 
sometimes  be  admitted  for  the  purpose  of 
limiting  the  estoppel,  it  Is  never  allowed  to 
enlarge  its  operation,  or  to  show  what  ma^ 
ters  foreign  to  tbe  record  were  embraced  in 
the  verdict."  1  Herm.  Estop.  812.  It  was 
held  In  Campbell  v.  Butts,  S  N.  Y.  173,  that 
"a  party  insisting  upon  a  former  recovery 
as  a  bar  to  an  action  must  show  that  the 
record  of  tbe  former  suit  includes  the  mat- 
ter alleged  to  have  been  determined."  And 
in  Burdlck  v.  Post,  12  Barb.  (N.  Y.)  168,  the 
rule  was  announced  as  folloyrs:  "A  former 
suit  is  a  bar  only  to  such  claims  or  matters 
as  might  have  been  litigated  under  the 
pleadings  and  Issues  as  made."  ^he  Su- 
preme Court  of  Indiana  stated  the  rule  thus: 
"The  record  produced  to  support  a  plea  of  a 
former  Judgment  should  be  of  a  Judgment  in 
a  suit  in  which  the  cause  of  action  subse- 
quently sued  for  might  have  been  proved." 
Athearn  v.  Brannan,  8  Blackf.  440.  In  our 
opinion  the  record  in  the  trover  rait,  which 
was  Introduced  by  defendant,  will  not  stand 
any  of  these  tests. 

Let  us  analyze  the  amendment  to  the  origi- 
nal answer  in  the  trover  case.  The  first, 
second,  third,  and  fifth  paragraphs  thereof, 
each  of  which  seems  to  have  been  Intended  aa 
a  separate  plea,  are  clearly  mere  amplifica- 
tions and  explanations  of  the  general  plea  of 
not  guilty.  None  of  them  seek  to  have  a  bal- 
ance struck  between  the  aggregate  amount  of 
defendant's  liabilities  to  plaintiff  and  the  total 
indebtedness  of  plaintiff  to  defendant,  and  a 
verdict  rendered  accordingly,  but  each  seeks 
simply  a  general  verdict  in  favor  of  defend- 
ant, upon  Abe  ground  that,  under  the  circum- 
stances and  for  the  reason  stated,  It  bad  tbe 
right  to  sell  the  233  bales  of  cotton  sued  for, 
at  the  time  when  and  In  the  manner  that  it 
did  so,  and  appropriate  the  proceeds  toward 
the  payment  of  the  debt  due  It  by  the  plain- 
tiff, and  therefore  was  not  guilty  of  a  conver- 
sion in  so  doing.  It  is  however,  upon  tbe 
fourth  paragraph  that  defendant  In  error 
mainly  relies  to  support  its  contention  that 
tbe  matters  involved  in  the  last  suit  were 
witbin  the  scope  of  tbe  pleadings  in  the  first ; 
and  this  paragraph  Is  called,  in  the  brlef^i^ 
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Its  counsel,  its  "equitable  plea"  in  the'  trover 
case.  There  Is  not  in  this  plea  any  mention 
of  or  any  reference  to  the  rent  notes  of 
Grimes  and  Geeslin,  which  were  deposited 
with  defendant  by  plaintiff  to  secure  bis  in- 
debtedness to  defendant,  nor  of  the  15  baleu 
of  cotton  collected  by  defendant  on  the  notes ; 
nor  Is  there  in  such  plea,  or  attached  there- 
to, any  itemtised  statement  of  the  account 
between  the  parties,  which,  if  completely  set 
out,  might  have  indicated  an  intention  on 
the  part  of  the  defendant  to  have,  upon  the 
trial  of  the  trover  case,  a  complete  account- 
ing between  tbe  parties  covering  all  their  mu- 
tual dealings  under  the  business  arrange- 
ment between  them  set  up  in  tbe  plea,  and 
also  have  shown  that  the  matter,  now  In  con 
troversy  was  embraced  la  such  itemized  ac- 
count, and  hence  was  intended  to  l>e  tak- 
en Into  consideration  in  determining  where 
and  bow  tbe  balance  of  indebtedness  stood. 
There  Is  not  in  this  plea  any  reference  what- 
ever to  any  liability  of  the  defendant  to  the 
plaintiff,  past  or  present,  except  its  liability 
for  the  value  of  tbe  233  bales  of  cotton, 
which  It  alleged  bad  been  extinguished  by  its 
appropriation  of  tbe  proceeds  of  the  sale  of 
such  cotton  as  a  credit  on  ttie  amount  due  It 
by  tbe  plaintiff  for  the  money  advanced  by  It 
to  pay  for  the  cotton.  On  the  contrary,  tbe 
plea,  after  alleging  that  the  cotton  sued  for 
"was  delivered  to  defendant  by  plaintiff  to 
secure  lyalntlff's  indebtedness  to  defendant, 
which  indebtedness  was  created  by  advance- 
ment by  defendant  for  plaintiff  •  •  ♦  of 
tbe  purchase  price  of  said  cotton,"  alleged 
that  "to  the  extent  of  said  debt  tbe  defendant 
is  entitled  to  retain  and  bold  said  cotton  or 
its  proceeds."  This  allegation  is  inconsistent 
witb  tbe  idea  that  it  was  the  intention  of  tbe 
pleader  that,  if  the  money  received  by  the 
defendant  from  the  sale  of  tbe  15  bales  of 
rent  cotton  should  be  taken  into  consideration 
and  applied  by  tbe  jury  as  a  credit  on  the 
debt  created  by  the  advance  of  the  purchase 
price  of  the  233  bales  of  cotton  sued  for,  then 
defendant  would  not  be  entitled  to  retain 
and  hold  the  proceeds  of  the  cotton  sued  for 
to  the  extent  of  the  debt  created  by  the 
money  advanced  for  its  purchase. 

Nor  do  we  discover  any  prayer  for  a  gen- 
eral accounting  between  the  parties  as  to  all 
matters  connected  witb  their  mutual  dealings, 
tinder  the  agreement  or  arrangement  between 
them  set  up  in  the  plea.  Tbe  prayer,  which 
immediately  followed  tbe  allegation  that,  tbe 
sale  of  tbe  233  I>ales  of  cotton  embraced  in 
the  trover  suit  "l>elng  for  the  full  and  fair 
market  value  of  said  cotton,"  the  plaintiff 
bad  sustained  no  loss  or  damage,  was  in  the 
following  words:  "And  defendant  prays  that 
tbe  question  of  alleged  loss  or  damage,  and 
tbe  extent  of  such  loss  or  damage,  if  any, 
may  be  inquired  of,  and  that  such  verdict 
and  Judgment  may  be  rendered  in  that  behalf 
as  may  be  meet  and  Just,  and  according  to 
equity  and  good  conscience."    Whatever  may 


have  been  the  undisclosed  Intention  of  the 
pleader,  this  prayer  by  Its  terms  confined  the 
questions  to  be  inquired  into  and  determined 
to  tbe  loss  or  damage,  if  any,  of  the  plaintiff 
by  tbe  defendant's  sale  of  tbe  cotton,  and  the 
extent  of  such  loss  or  damage.  It  seems  clear 
that  the  question  whether  tbe  plaintiff  bad 
lost  anything  by  tbe  defendant's  selling  tbe 
cotton  when  and  as  it  did,  and,  if  so,  bow 
much,  could  not  Involve  the  consideration  of 
tbe  disposition  made  of  any  other  collateral 
held  by  the  defendant  Especially  would  tbiit 
seem  to  be  true  as  to  collateral  subsequently 
disposed  of.  While  the  question  whether  de- 
fendant was  Indebted  to  plaintiff,  or  plaintiCf 
Indebted  to  defendant,  might  well  Involve 
a  consideration  of  all  the  items  embraced  la 
a  true  account  between  tbem,  we  fail  to  see 
bow  tbe  naked  question  of  the  loss  or  dam- 
age sustained  by  plaintiff  by  defendant's  sale 
of  a  particular  lot  of  cotton  could  involve  the 
consideration  of  tbe  question  whether  the  de- 
fendant was  otherwise  indebted  to  the  plain- 
tiff. Tbe  concluding  c'ause  of  tbe  prayer, 
which  counsel  for  defendant  in  error  seem  to 
stress  in  their  brief,  does  not  broaden  tbe' 
scope  of  the  inquiry  already  prayed  for,  bat 
merely  prays  "that  such  verdict  and  Judg- 
ment may  be  rendered  in  that  t)ehalf  as  may 
be  meet  and  Just,  and  according  to  equity  and 
good  conscience."  This  apparently  means  no 
more  than  that  sucb  verdict  and  Judgment 
may  be  rendered  In  behalf  of  tbe  plaintiff's 
loss  or  damage  by  tbe  sale  of  the  cotton  as 
may  be  meet  and  just  and  according  to  equity 
and  good  conscience. 

Our  construction  of  this  plea  Is  that  it 
sought  to  escape  tne  usual  consequences,  in  a 
trover  suit,  of  proof  of  conversion — that  is, 
a  verdict  In  favor  of  the  plaintiff  for  tbe  re- 
covery of  the  property,  or  its  highest  proved 
market  value— upon  the  ground  that,  if  there 
bad  been  a  technical  couverslon  of  the  cotton 
by  the  defendant,  it  was  simply  through  an 
honest  mistake  on  its  part  as  to  its  rights, 
and,  as  it  bad  acted  in  the  utmost  good  faith 
in  the  matter,  and  bad  applied  tbe  entire  pro- 
ceeds received  by  it  from  tbe  sale  of  tbe 
cotton  to  tbe  payment  of  tbe  debt  which  It 
held  against  tbe  plaintiff,  and  the  parties  bad 
agreed  that  when  tbe  cotton  was  sold  Its 
proceeds  should  be  so  applied,  the  plaintiff 
ought  not  to  recover  anything  more  than  its 
actual  loss  or  damage ;  that  Is,  the  difference 
between  the  highest  proved  value  of  the  cot- 
ton and  the  amount  for  which  tbe  defendant 
sold  It.  The  defendant  did  not  in  tbis  plea, 
or  in  any  of  the  others,  plead  set-off  or  re 
coupment;  nor  did  It  even  allege  any  equi- 
table ground  upon  which  a  plea  of  set-off  ot 
recoupment  could  be  based  in  a  trover  case. 
While  it  alleged  tbe  amount  of  tbe  plaintiff's 
indebtedness  to  it  at  the  time  that  it  sold 
the  cotton,  there  was  no  prayer  for  a  Judg- 
ment for  defendant  for  any  balance  of  indebt- 
edness that  might  be  found  In  its  favor ;  nor 
was  there  any  prayer  that,  in  tbcievent  tbe 
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pnof  should  sho'v?  a  technical  conTersIon  of 
the  cotton  sued  for,  the  plaintiff's  Indebted- 
ness to  defendant  should  be  set  off  against 
the  amoont  which  the  Jury  should  find  as  the 
value  of  the  cotton  conyerted.  The  plea  al- 
iased the  amount  of  the  plaintiff's  indebted- 
ness to  defendant  at  the  time  it  sold  the  cot- 
ton ;  that  this  indebtedness  was  for  purchase 
money  which  defendant  had  advanced  to 
plaintiff  to  pay  for  this  very  cotton ;  that  un- 
der the  agreement  between  the  parties  de- 
fendant had  held  this  cotton  to  secure  this 
iDdebtedness,  and,  when  It  sold  the  same,  had 
applied  the  proceeds  to  the  payment  of  this 
debt  But  these  allegations  were  all  ap- 
parently for  the  sole  purpose  of  showing  that, 
in  equity  and  good  conscience,  the  plaintiff 
onght  not  to  be  allowed  to  recover  the  full 
value  of  the  cotton,  but  only  what  be  had 
l»t,  if  anything,  by  the  irregular  sale  of  tho 
cotton  by  defendant.  A  fair  test  of  the  ques- 
tion which  we  have  been  considering  would 
be  to  suppose  that  the  plaintiff  in  the  trover 
trial  had,  over  the  objection  of  the  defend- 
ant, sought  to  increase  his  recovery  by  show- 
ing that  the  defendant  was  not  only  liable 
to  him  in  damages  for  the  conversion  of  the 
233  bales  of  cotton  sued  for,  but  was  also 
liable  to  him  for  the  proceeds  of  the  rent 
notes  of  Grimes  and  Oeeslln,  which  he  had 
deposited  with  defendant  He  had  not  sued 
tor  the  proceeds  of  these  rent  notes,  and  so 
the  evidence  would  not  have  been  admissible 
under  the  allegations  of  his  petition ;  and  we 
fail  to  see  how  he  could  have  shown  to  the 
court  that  it  was  admissible  under  the  an- 
nver  of  the  defendant 

As  the  subject-matter  of  the  present  suit 
was  not  witbin  the  scope  of  the  pleadings 
in  the  former  suit,  the  court  erred  In  ad- 
mitting in  evidence  the  record  of  the  trover 
case.  Having  reached  this  conclusion,  the 
Enbsequent  rulings  of  the  trial  court,  com- 
plained of  In  the  motion  for  a  new  trial,  be- 
come immaterial.  They  resulted  from  the 
admission  in  evidence  of  the  record  of  the 
trover  case,  without  the  admission  of  which 
extrinsic  evidence  as  to  what  matters  were 
really  litigated  in  the  trial  was  not  admis- 
Elbla 

jQdgmoit  reversed.  All  the  Justices  con- 
cur. 


GAINES  et  al.  v.  DYER  et  al. 
(Sapreme  Court  of  Georsia.    July  10,  1907.) 

1.  Bbidqes— KsTABLisHVENT— Road    Coinns- 

■loifERS— Powers. 
In  the  county  of  Hall,  the  commissioners  of 
roads  and  revenues  have  jurisdiction  to  estab- 
lish public  roads  and  construct  public  bridges. 
Tn  the  matters  of  locating  the  site  and  construct- 
ing public  bridges  and  determining  the  cost  of 
the  same,  the  commissioners  have  a  broad  dis- 
cretion, which  will  not  be  disturbed  by  the 
court,  unless  plainly  and  manifestly  abused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  8,  Bridges,  1 13.] 


.  2.  S.vME— Abuse  of  Discretion. 
I  It  is  not  an  abuse  of  discrotion  for  the  com- 

missioners to  levy  a  tax  and  enter  into  a  con- 
tract for  the  construction  of  a  public  bridge  in 
an  existing  public  road  merely  because  no  bridge 
has  previously  existed,  or  oecause  no  public 
bridge  has  been  formally  established  by  legisla- 
tion or  previous  judgment  of  the  commissioners. 
I  8.  Saub. 

it  is  an  abuse  of  discretion  for  such  com- 
mis.sioner8  to  levy  or  collect  a  tax  or  enter  into 
a    contract    for    the    construction    of   a   public 
I  bridge  at  a  site  not  embraced  in  an  existing  pub- 
lic road ;   but,  where  it  appears  that  the  bridge 
'  is  intended  to  be  constructed  as  a  public  bridge, 
'  and  that  the  commissioners  can  legally  establish 
a  public  road  which  would  embrace  the  proposed 
site,  this  court  will  not  unqualifiedly  reverse  a 
judgment  of  the  chancellor  who  refuses  to  enjoin 
the   enforcement   of   the   levy   and    construction 
.  of  the  bridge,  but,  in  affirming  the  judgment,  will 
I  direct  a  modification  to  the  effect  that  injunc- 
',  tion  do  issue   until   such   public  road  be  estab- 
lished,   at   which    time   the   enforcement   of   the 
levy  and  construction  of  the  bridge  shall  be  per- 
mitted to  proceed. 

4.  Same— MEirriNGS. 

The  acts  creating  the  commissioners  of 
roads  and  revenues  for  the  county  of  Hall  (Acts 
1886,  p.  265 ;  Acts  1903,  p.  3.38)  authorize  spe- 
cial as  well  as  regular  meetings,  and  provide 
that  two  members  of  the  hoard  shall  constitute  a 
quorum.  Two  members  of  the  board  may  ex- 
ercise corporate  authority,  either  at  special  or 
regular  meetings,  in  the  matter  of  levying  a  spe- 
cial tax  for  building  public  bridges  and  in  the 
matter  of  executing  contracts  for  the  construc- 
tion of  such  bridges. 

5.  Ofticehs— Dk  Faofo— Vaxiditt  of  Acts. 

The  act  of  the  ordinary  of  Hall  county, 
participating  as  ex  officio  member  of  the  board 
of  commissioners  of  roads  and  revenues,  in  levy- 
ing a  special  tax  and  making  a  contract  for  the 
construction  of  a  public  bridge,  is  valid,  wheth- 
er be  be  treated  as  an  officer  de  jure  or  de  facto ; 
and,  under  the  iss^e8  made  in  this  case,  it  is  not 
necessary  to  inquire  into  the  constitutionality 
of  the  act  of  the  Legislature  making  him  such  ex 
officio  member. 

6.  Same  —  Taxation  —  Validity  —  Previous 
Execution  of  Contraot— Specification  of 
Purpose  —  Recouuendation  of  G  b  a  n  d 
Jury. 

It  was  competent  for  the  commissioners  on 
November  1,  1906,  to  levy  a  special  tax  for  the 
purjiose  of  building  a  public  bridge  for  which 
there  was  a  present  necessity.  This  is  true, 
although  a  previous  levy  may  have  been  made 
for  the  same  purpose  and  partly  collected,  and 
afterwards  adjudged  illegal  and  set  aside. 

(a)  It  was  not  necessary  to  the  validity  of 
the  levy  of  such  8i>ecial  tax  that  the  contract 
for  the  construction  of  the  bridge  should  have 
previously  been  executed. 

(b)  A  levy  of  an  extra  tax  was  substantially 
In  the  language  of  Pol.  Code  1895,  §  404,  par. 
2,  sufficiently  specifies  the  purpose  for  which  the 
tax  was  levied. 

(c)  A  special  tax  levied  for  the  purpose  of  con- 
structing a  public  bridge  is  authorized  by  law, 
and  a  recommendation  of  the  grand  jury  is  not 
essential  to  its  validity. 

7.  gAME— Creation  of  Debt. 

A  contract  between  the  county  authorities 
and  another  person  for  the  construction  of  a 
public  bridge  for  which  there  is  a  present  neces- 
sitv.' entered  into  after  the  levy  of  a  special  tax 
Eumcient  to  pay  for  the  bridge,  and  during  the 
same  }-ear,  does  not  create  a  debt,  although  it  is 
contemplated  that  the  contract  price  shall  be 
paid  in  whole  or  in  part  during  a  succeeding 
year. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hall  County; 

J.  J.  Klnsey,  Judge.  C^ n,n,n\a> 
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Action  by  H.  W.  T.  Oalnes  and  others  for 
Injunction  and  other  relief  against  W.  N. 
Dyer  and  others,  as  oommlBsloners  of  roads 
and  revenues  of  Hal!  county,  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed  with  direction. 

The  board  of  commissioners  of  roads  and 
revenues  of  the  county  of  Hall  was  created 
by  the  act  of  the  General  Assembly,  approved 
December  23,  1886.  Acts  1886,  p.  265.  It 
was  provided  that  the  board  should  con- 
sist of  three  members,  citizens  of  Hall  coun- 
ty, to  be  elected  by  the  grand  Jury,  and  au- 
thority was  conferred  upon  the  board  to  deal 
with  county  matters.  It  was  also  provided 
"that  said  commissioners  shall  hold  at  least 
one  Ineetlng  each  month ;  and  may  hold  spe- 
cial sessions  in  addition  to  the  regular 
monthly  sessions,  whenever  the  Interests  of 
the  county  demand  It"  It  was  also  pro- 
vided "that  two  of  said  board  shall  be  a 
qnoruffl,  and  two  must  concur  to  pass  any 
order,  or  let  any  contract,  pledge  the  county 
credit,  or  grant  or'  allow  any  claim  against 
the  county."  This  act  was  amended  by  the 
act  of  the  General  Assembly  approved  July 
80,  1003  (Acts  1903,  p.  338),  so  as  to  provide 
that  "at  the  next  regular  election  for  mem- 
bers of  the  General  Assembly  in  said  county 
of  Hall,  and  at  each  succeeding  regular  elec- 
tion for  members  of  the  General  Assembly, 
there  shall  be  elected  by  the  qualified  voters 
of  said  county  two  citizens  of  said  county, 
who  shall,  with  the  ordinary  of  said  county, 
constitute  a  board  of  commissioners  of  roads 
and  revenues,  npon  taking,  the  oath  herein- 
after prescribed."  On  October  23,  1905,  W. 
N.  Dyer  was  ordinary  and  claiming  to  act 
ex  officio  as  a  member  of  the  board  of  com- 
missioners of  roads  and  revenues.  At  the 
same  time  D.  H.  Jarrett  and  R.  C.  Simmons 
were  two  members  of  the  board  of  commis- 
sioners of  roads  and  revenues,  having  been 
elected  by  the  people  under  the  provision  of 
the  act  of  1903.  On  the  date  last  mentioned 
Dyer  and  Jarrett  held  a  special  meeting  at 
the  office  of  the  commissioners  of  roads  and 
revenues,  and  passed  an  order  "that  scaled 
bids  for  a  bridge  across  the  Chattahoochee 
river  at  a  point'  known  as  Browning's  Ferry 
crossing  be  advertised  for  In  the  Gaines- 
ville Eagle,  and  also  that  sealed  bids  for  a 
bridge  across  the  Chattahoochee  river  at  a 
point  Just  below  what  Is  known  as  the  Old 
Seven  Islands  Ford  be  advertised  for  in  the 
Gainesville  Eiagle."  In  pursuance  of  that  or- 
der, Dyer  and  Jarrett,  as  commissioners  of 
roads  and  revenues  of  Hall  county,  prepared 
an  advertisement  and  proceeded  to  publish 
the  same,  calling  for  sealed  bids  to  be  re- 
ceived by  the  commissioners  of  roads  and 
revenues  of  Hall  county  on  Saturday,  the  24th 
day  of  November,  1906,  for  the  erection  of 
the  two  bridges  In  question.  On  the  1st  day 
of  November,  1900,  Dyer  and  Jarrett.  as 
commissioners  of  roads  and  revenues  of  Hall 
county,  in  regular  session,  sitting  for  county 
inupoees,  passed  an  order  in  part  as  follows : 


"It  appearing  that  the  taxable  property  for  ' 
Hall  county  for  the  year  1906  amounts  to  the  I 
sum  of  $5,912,867,  and  it  further  appearing  ' 
tliat  the  taxes  levied  by  the  state  for  the  i 
year  1906  Is  48  cts.  on  each  hundred  dollars,  ' 
it  Is  therefore  ordered  that  the  following  sev-  , 
eral  per  cents,  on  said  tax  be,  and  the  same  ' 
are  hereby,  levied  for  the  following  specific 
purposes  for  county  taxes  in  the  presait  ' 
year.  1906,  to  wit:  To  build  and  repair 
courthouses  and  Jails,  bridges,  or  ferries,  or 
other  public  Improvements  according  to  con- 
tract, 24%  per  cent,  of  48  cents  equals  $6.- 
906.12."  The  item  of  $6,906.12  was  one  among 
several  items  for  county  purposes.  It  is  not 
necessary  to  state  the  others,  for  the  reason 
that  they  are  not  involved  in  the  case,  and  no 
question  is  raised  with  restiect  to  them. 
After  the  levy  of  the  tax  Just  referred  to  the 
bids  of  W.  W.  King,  a  contractor,  were  on 
November  24,  1906,  accepted  by  said  Dyer 
and  Jarrett  acting  as  commissioners  for  the 
erection  of  the  two  bridges,  one  at  $2,950  and 
the  other  at  $2,460,  and  written  contracts 
were  executed  therefor  and  entered  upon  the 
minutes  of  the  board  of  commissioners.  Ful- 
ler, as  tax  collector  of  Hall  conn^,  proceed- 
ed to  collect  the  tax  levy.  In  December, 
1906,  H.  W.  T.  Gaines  and  others.  In  behalf 
of  themselves  and  others  as  citizens  and  tax- 
payers of  Hall  county,  filed  a  petition  for  in- 
junction and  other  relief  against  Dyer  and 
Jarrett  and  Simmons,  as  conunlssioners  of 
roads  and  revenues  of  Hall  county,  and  like- 
wise against  King,  the  contractor,  and  also 
against  Fuller  as  tax  collector.  In  the  peti- 
tion it  was  contended  that  the  tax  levy  of 
$6,906.12  was  made  only  for  the  purpose  of 
raising  money  to  erect  said  two  bridges. 
Numerous  reasons  were  alleged  as  to  wliy 
there  was  no  authority  for  constructing  said 
bridges,  and  as  to  why  the  contracts  were  il- 
legal, and  as  to  why  the  levy  of  the  tax  was 
unnecessary,  unreasonable,  and  void.  There 
were  prayers  to  enjoin  the  tax  collector 
from  collecting  the  Item  objected  to  in  the 
general  tax  levy,  to  which  reference  tias  been 
made,  and  to  enjoin  the  contractor  from 
building  the  bridges  and  to  enjoin  the  com- 
missioners from  collecting  the  tax  and  from 
building  the  bridges.  There  were  also 
prayers  for  a  decree  setting  aside  the  levy  of 
the  special  tax  already  mentioned,  and  can- 
celing the  contract  entered  into  by  Dyer  and 
Jarrett  as  commissioners  with  King,  the  con- 
tractor. By  amendment  there  was  a  prayer 
that,  in  the  event  the  court  should  not  enjoin 
the  collection  of  the  tax  levy  of  $6,906.12.  the 
commissioners  be  enjoined  from  using  any 
portion  of  the  taxes  for  the  purpose  of  paying 
for  the  erection  of  the  bridges  in  question. 
Upon  the  hearing  the  court  refused  the  in- 
junction;   and  the  plaintiffs  excited. 

H.  H.  Perry,  W.  M.  Johnson,  and  J.  O. 
Adams,  for  plalntltTs  In  error.  H.  H.  Dean, 
Thompson  A  Bell,  and  W.  B.  Sloan,  tor  de- 
fendants in  err^ited  byGoOglc 
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ATKINSON,  J.  1.  In  the  petition  for  In- 
junction complaint  Is  made  of  the  levy  of  an 
extra  tax  for  the  amount  of  $6,906.12,  from 
tbe  proceeds  of  which  it  is  alleged  that  the 
county  authorities  were  Intending  to  con- 
gtmct  the  two  public  bridges,  one  at  Brown- 
ing's Ferry  crossing  and  the  other  at  a  point 
jnst  below  what  is  known  as  the  "Old  Sey&i 
Islands  Ford."  It  was  insisted  that  the  lery 
of  tills  tax  was  Illegal  and  that  tbe  contracts 
tor  the  construction  of  the  two  bridges  in 
qnestion  were  illegal,  among  other  reasons, 
because  (a)  no  public  necessity  for  either  of 
the  bridges  existed;  (b)  no  public  bridge  had 
prerionsly  existed  at  either  place  where  it 
was  proposed  to  construct  the  bridges;  (c) 
no  bridges  bad  been  established  at  said  points 
liy  any  authority  of  law;  (d)  the  cost  was 
BO  great  as  to  amount  to  useless  extravagance. 
Under  the  act  of  1886  (Acts  1886,  p.  28S),  as 
amended  by  the  act  of  IMS  (Acts  1903,  p. 
338),  the  commissioners  of  roads  and  revenues 
of  Hall  county  have  Jurisdiction  over  the 
connty  affairs,  and  have  authority  to  lay  out 
pnblic  roads,  construct  public  bridges,  and 
make  special  tax  levies,  among  others,  for 
Uie  purpose  of  providing  funds  for  the  con- 
stmction  of  bridges.  As  an  incident  to  tbe 
antbority  Just  stated,  the  commissioners  pri- 
marily have  tbe  right  to  determine  when  a 
necessity  exists  for  the  construction  of  a  pub- 
lic bridge,  and  what  amount  of  money  will 
be  expended  for  the  purpose.  In  the  exer- 
cise of  these  several  powers,  the  commlsslou- 
88  may  exercise  a  broad  discretion,  which 
will  not  be  disturbed  by  the  courts,  unless 
plainly  and  manifestly  abused.  In  the  case 
o(  Anderson  v.  Newton,  123  Oa.  612,  51  S.  E. 
506^  where  tbe  powers  of  commissioners  sim- 
ilar to  those  now  under  consideration  were 
being  reviewed,  Mr.  Justice  Evans,  speaking 
for  the  court,  said  (page  521  of  123  Oa.,  and 
page  511  of  51  S.  E.) :  "The  court  correctly 
beld  that  the  board  of  commissioners  was 
vested  with  discretionary  power  with  respect 
to  deciding  whether  or  not  the  erection  of  a 
new  courthouse  was  a  present  and  urgent 
pobllc  necessity,  and,  if  so,  upon  what  site  it 
should  be  built."  In  the  case  of  commission- 
erg  V.  Porter  Mfg.  Co.,  103  Qa.  617,  30  8.  B. 
549.  Mr.  Justice  Cobb,  speaking  for  this 
court  said:  "Tbe  discretion  vested  In  the 
comity  commissioners  must  be  from  the. na- 
ture of  tbe  case  a  broad  one,  and  therefore 
the  reviewing  power  of  the  Judge  of  the  su- 
perior court  must  be  exercised  with  caution, 
and  no  interference  had  unless  It  Is  clear  and 
manifest  that  the  county  authorities  are 
abasing  the  discretion  vested  in  them  by  law." 
As  to  the  existence  of  a  public  necessity  for 
each  of  the  bridges  in  question,  and  as  to 
tbe  reasonableness  of  tbe  expenditure  of  the 
amount  of  money  contracted  to  be  paid,  the 
evidence,  though  conflicting,  was  ample  to 
rapport  the  conclusion  of  the  commissioners 
that  a  public  necessity  actually  existed,  and 
that  be  expense  was  not  nnreasonable.    It 
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follows  that  upon  these  points*  there  was  no 
abuse  of  discretion. 

2.  We  may  next  consider  whether  the  loca- 
tion and  construction  of  the  bridges  at  the 
particular  places  in  question,  where  pnblic 
bridges  had  not  previously  existed  and 
where  there  bad  been  no  procedure  In  tbe 
courts  or  legislation  formally  establishing 
public  bridges  as  such,  was  an  abuse  of  dis- 
cretion. In  determining  this  question,  we 
call  attention  to  the  fact  that  there  is  no 
s^arate  'provision  of  law  requiring  action, 
either  by  the  courts  or  by  Legislature,  In  or- 
der to  establish  a  public  bridge.  A  public 
bridge  is  no  more  than  a  part  of  the  public 
highway.  PoL  Code  1895,  I  5.  In  an  existing 
highway,  where  there  Is  a  public  necessity 
for  a  bridge  and  the  finances  of  tbe  county 
will  permit,  it  is  as  much  the  duty,  and 
equally  within  the  power,  of  tbe  commission- 
ers to  construct  the  bridge  by  contract,  or 
otherwise,  as  it  would  be  within  their  power 
and  duty  to  make  any  other  Improvement  In 
the  highway  equally  necessary  to  the  public 
convenience.  It  does  not  require  any  formal 
procedure  to  authorize  the  commissioners  to 
construct  a  public  bridge  In  a  public  way, 
where  tbe  public  convenience  demands  the  con- 
struction of  such  bridge.  We  can  see  no 
abuse  of  discretion  In  undertaking  to  con- 
struct a  bridge  at  Browning's  Ferry  crossing. 

8.  As  to  the  bridge  to  be  constructed  "at  a 
point  Just  below  what  Is  known  as  the  Old 
Seven  Islands  Ford,"  the  question  is  somewhat 
difterent  because,  while  the  place  at  which 
tbe  bridge  is  to  be  constructed  Is  "Just  below 
•  •  •  the  Seven  Islands  Ford,"  it  does  not 
affirmatively  appear  that  the  place  of  con- 
templated location  is  in  an  existing  public 
road.  The  pleadings  and  evidence  are  of  such 
a  character,  however,  as  to  show  an  Irresist- 
ible conclusion  that  it  is  tbe  intention  of  tbe 
commissioners  to  construct  the  bridge  as  a 
public  bridge  for  tbe  use  of  the  public,  and 
provide  suitable  approaches  thereto  from  the 
public  roads  of  the  county.  In  such  manner  as 
to  render  the  bridge  a  part  of  the  public 
highway.  If  that  be  done,  the  distinction  be- 
tween Uiis  and  the  case  of  the  bridge  at  the 
Browning's  Ferry  crossing  would  be  eliminat- 
ed. Both  bridges  would  be  a  part  of  the  pub- 
lic highway.  It  is  possible  for  tbe  commis- 
sioners to  extend  the  public  road  in  such 
way  as  to  approach  and  Include  this  bridge. 
That  could  be  established  In  pursuance  of  sec- 
tion 620  of  the  Political  Code  of  1895,  and 
by  the  exercise  of  tbe  right  of  eminent  do- 
main, or  by  pnrciiase  or  dedication.  See 
Southern  Ry.  Co.  v.  Combs,  124  Oa.  1004,  53 
S.  E.  508.  But,  while  it  Is  possible  to 
create  a  public  road  which  would  embrace 
tbe  location  of  tbe  contemplated  bridge  In 
one  of  tbe  methods  Just  suggested,  there  are 
contingencies  which  could  prevent  such  crea- 
tiou.  It  may  be  that  the  owners  of  the  land 
would  refuse  to  dedicate,  or  It  may  be  that 
the  owners  of  the  land  would  refuse  to  sell, 
and  the  condition  might  arise  i^  which  the 
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authorities  'v^oald  be  bonnd  to  pursue  the 
provisions  of  the  Political  Code  of  1895,  | 
520,  and  take  the  property  by  the  exercise  of 
eminent  domain.  In  which  event  the  viewers 
provided  for  In  section  620  may  fall  to  agree 
to  the  location  of  the  road  at  the  particular 
lM>int  where  It  is  proposed  to  construct  the 
bridge.  So  long  as  these  contingencies  exist, 
it  does  not  seem  that  It  would  be  a  wise  ex- 
ercise of  discretion  to  levy  or  collect  a  tax  or 
expend  public  money  in  the  construction  of 
the  bridge,  because  the  contingencies  may 
eventually  create  a  legal  obstacle  of  such 
character  as  to  prevent  the  public  enjoyment 
of  the  bridge.  Certainly  the  citizens  should 
not  be  taxed  for  a  purpose  which  the  public 
could  not  enjoy.  It  is  by  no  means  certain 
In  the  case  at  bar  that  the  contingencies  men- 
tioned will  happen  In  such  way  as  to  create  a 
legal  obstacle  of  the  character  above  men- 
tioned ;  and,  while,  for  the  reasons  indicated, 
It  would  have  been  proper  for  the  authorltiea 
to  have  established  the  road  In  advance,  we 
would  not  on  that  account  alone  unqnaiifledly 
reverse  the  judgment  refusing  to  grant  the 
injunction.  If  the  road  is  legally  established 
and  the  bridge  should  be  constructed,  the 
citizens  and  taxpayers  will  derive  every  bene- 
fit from  the  bridge  that  would  have  been  af- 
forded bad  the  road  been  previously  establish- 
ed in  one  of  the  ways  recognized  by  law.  Un- 
der all  of  the  existing  conditions,  we  think  it 
would  have  been  better  for  the  judge  to  have 
enjoined  the  construction  of  the  Seven  Is- 
lands Ford  bridge,  and  the  levy  and  collec- 
tion of  so  much  of  the  tax  as  was  Intended  to 
be  applied  to  that  purpose,  until  the  commis- 
sioners bad,  in  'accordance  with  law,  estab- 
lished a  public  road  so  located  as  to  embrace 
tAe  site  of  the  proposed  bridge,  providing, 
however,  that,  when  the  road  was  so  es- 
tablished, then  the  ofQcers  be  allowed  to  ex- 
ecute the  levy  and  the  contractor  proceed 
with  the  construction.  As  already  indicated, 
we  see  no  abuse  of  discretion  with  respect 
to  the  bridge  at  the  Browning's  Ferry  cross- 
ing, and  see  only  occasion  for  modifying  the 
judgment  to  the  extent  just  Indicated  with 
respect  to  the  Seven  Islands  Ford  bridge. 

4.  Another  objection  to  the  levy  of  the 
special  tax  and  execution  of  the  contract  for 
the  construction  of  the  bridges,  which  was 
raised  and  insisted  upon  as  ground  for  In- 
junction, was  that  there  was  no  corporate 
action  authorizing  the  levy  or  contract ;  that 
the  only  pretended  coriK>rate  action  was  that 
of  two  of  the  commissioners  in  the  absence 
and  without  the  knowledge  or  concurrence  of 
the  third  commissioner.  The  act  as  amended, 
which  creates  the  board  of  commissioners  of 
roads  and  revenues  of  Hall  county,  authorizes 
special  meetings  to  be  held,  and  makes  two 
meniliers  of  the  board  a  quorum.  Acts  1886, 
p.  265;  Acts  1903,  p.  838.  The  evidence  dis- 
closed that  the  levy  was  made  at  a  regular 
meeting,  and  that  the  contract  was  authorized 
at  a  special  meeting  of  the  commissioners  law- 
fully assembled  at  the  office  of  the  commis- 


sioners. There  was  nothing  to  suggest  fraud. 
One  member  was  not  present,  but  there  was 
sufficient  evidence  to  authorize  the  court  to 
find  that  the  absent  commissioner  did  know 
of  the  meeting,  and  could  have  been  present 
and  could  have  participated  If  he  had  so  de- 
sired.   This  completely  answers  the  objection. 

5.  Another  objection  to  the  levy  of  the 
special  tax  and  execution  of  the  contract, 
which  was  relied  upon  as  a  ground  for  in- 
junction, was  that  Dyer,  the  otdlnary,  had 
no  right  to  act  as  one  of  the  commissioners. 
Among  the  reasons  assigned  as  to  why  he 
was  not  authorized  to  act  was  that  the  law 
declaring  him  ex  officio  a  m^nber  of  the 
board  of  commissioners  was  unconstitutional. 
If  the  contest  were  one  of  direct  inquiry  Into 
his  right  to  hold  the  office,  the  question  as  to 
the  constitutionality  of  the  law  would  be 
pertinent;  but  not  so  where  that  is  not  the 
question.  Dyer,  the  ordinary,  has  color  of 
office,  and  assumes  to '  act  and  does  act  in 
the  capacity  of  commissioner.  His  act  is 
valid,  *even  if  he  should  only  be  an  officer 
de  facto.  Under  these  conditions,  It  is  not 
necessary  to  make  Inquiry  into  the  right  by 
which    the   ordinary    acts   as  commissioner. 

6.  Other  objections  to  the  levy  of  the  spe- 
cial tax,  relied  upon  as  grounds  for  injunc- 
tion, were  (a)  that  the  levy  was  not  made  un- 
til November  1,  1906,  after  the  tax  colle<-tor 
had  collected  the  tax  for  the  year  1906  from 
many  taxpayers  and  receipted  them  in  full 
before  the  levy  was  made;  (b)  that  a  levy  of 
taxes  for  county  purposes  for  the  year  lOfX; 
had  been  made  on  September  10th,  which  in- 
cluded an  item  similar  to  the  bridge  Item  now 
under  consideration,  and  that  part  thereof 
had  been  collected;  (c)  that  no  contract  had 
been  made  to  complete  the  bridges  at  the  time 
the  levy  was  made ;  (d)  that  the  levy  for  the 
purpose  of  constructing  the  bridges  would 
be  "an  extra  levy,  extra  of  the  fixed  or  stand- 
ing yearly  expenses  of  the  county,  and  said 
purpose  would  have  to  be  specially  mentioned 
in  said  levy";  (e)  that  the  amount  of  the  levy 
was  over  100  per  cent,  of  the  per  cent,  levied 
by  the  state  for  the  year  1906,  and  was  not 
recommended  by  the  grand  jury.  These 
grounds  of  objection  are  not  well  founded  In 
law.  It  was  competent  on  November  1st  to 
make  a  levy  of  taxes  for  the  construction  of 
the  bridges.  Commissioners  v.  Porter  Mfg. 
Co.,  103  Ga.  613.1  The  fact  that  some  part  of 
the  levy  of  September  10th  had  been  collected 
before  that  levy  was  declared  Illegal  and  set 
aside  does  not  of  Itself  furnish  grounds  for 
enjoining  a  subsequent  levy  of  a  special  tax 
for  the  same  purpose  which  was  otherwise 
legal.  See,  In  this  connection,  Johnson  v. 
Plnson,  127  Ga.  144,  66  S.  E.  238  (4).  The  law 
does  not  require  a.  con  tract  to  be  made  for 
the  constmcti(Mi  of  the  bridges  before  the 
commissioners  would  be  authorized  to  levy  a 
tax  to  provide  funds  to  pay  for  the  same. 
If  it  is  necessary  to  levy  a  tax  for  the  pur- 
pose of  building  bridges,  the  levy  may  be 
made  before  the  contraet^s^madfii  ,,G<»iimiB- 
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gtoners  t.  Porter  Mfg.  Co.,  supra.  The  Politi- 
cal Code  of  1895,  S  404,  contains  nine  purposes 
for  which  taxes  may  be  IsTled  by  the  county 
antborltlee.  Among  the  purposes  mentioned 
Is  that  of  taxation  In  order  to  provide  funds 
lor  the  building  of  public  bridges.  The  item 
of  the  levy  which  Is  objected  to  Is  In  the  Ian- 
gnage  of  the  Code,  and  sufficiently  specifies 
tbe  porpoae  for  which  the  levy  was  mad& 
No  recommendation  by  the  grand  jury  was 
necessary  for  authority  to  levy  that  tax. 
Sullivan  V.  Tow,  125  Ga.  827,  64  8.  B.  173 
In  tbe  case  of  Conamissioners  v.  Porter  Mfg. 
Co.,  supra,  a  levy  was  made  "for  other,  law- 
ful pnrposes."  Objection  was  urged  to  that 
lev;  upon  the  ground  that  it  failed  to  specify 
tbe  particular  purpose  for  which  the  levy  was 
made.  In  committing  upon  tbe  objection, 
Mr.  Justice  Cobb,  spealcing  for  this  court, 
said:  "While  It  la  possible  for  the  county  au- 
tliorities  to  make  the  levy  more  full  than  it 
is,  It  Is  practically  Impossible  for  the  levy 
to  cover  all  items  which  might  be  legitimately 
paid  out  by  taxes  raised  under  this  clause, 
and  to  flII  up  this  clause  in  this  tax  levy  with 
an  enumeration  of  all  possible  charges  other 
than  those  enumerated  would  amount  in  a 
great  many  cases  to  levies  being  specifically 
made  for  the  purposes  which  would  never  be 
necessary  during  the  current  year.  The  Legis- 
lature having  granted  the  power  In  this  gen- 
eral way,  we  cannot  say  that  a  levy  which 
wag  in  the  exact  lan^age  of  the  statute  is 
ao  indefinite  that  it  should  be  enjoined."  We 
tiiinlc  that  tbe  reasoning  in,  that  case  Is  ap- 
plicable to  tbe  point  raised  by  objection  to 
the  levy  In  the  case  now  under  review.  Tbe 
commissioners  are  by  law  vested  with  a  broad 
discretion,  and  must  be  the  judges,  within 
reasonable  limits,  of  what  Is  needed  for  the 
Tarions  purposes  for  which  taxes  may  be 
levied.  Tbe  Political  Code  of  189!5,  t  406, 
directs:  "As  soon  as  tbe  county  tax  is  as- 
aessed  for  tbe  year.  It  shall  be  done  by  order 
of  such  [etc.]  and  entered  on  their  minutes, 
which  must  specify  tbe  per  cent,  levied  for 
each  specific  purpose."  But,  construing  this 
section  in  connection  with  section  404,  where 
tbe  Legislature  has  nndertalcen  to  deal  with 
file  subject  of  special  taxation  as  under  nine 
separate  subdivisions  designating  the  special 
purposes  for  wblch  county  taxes  may  be  lev- 
led,  we  think  it  a  sufBcient  specification  of 
the  purpose  if  the  levy  is  substantially  In 
tbe  language  of  the  Code. 

7.  Another  objection  to  the  contract,  urged 
IS  a  ground  for  injunction,  was  that  the 
effect  of  the  same  would  be  to  create  a  debt 
against  the  county,  because  there  was  pro- 
vision for  payment  in  and  during  a  year  suc- 
ceeding the  year  in  which  tbe  contracts  were 
made;  there  being  no  money  on  band  by  the 
county  with  which  to  pay  in  compliance  with 
tbe  contracts.  In  Manly  Building  Co.  v.  New- 
ton, 114  Ga.  246,  40  S.  E.  274.  it  was  said 
tliat  the  "county   authorities  may,  without 


being  said  to  create  a  debt  within  the  moon- 
ing of  the  Constitution,  contract  for  the 
building  of  a  courthouse  to  be  paid  for  out 
of  available  funds  in  the  treasury,  or  with 
the  proceeds  of  taxes  that  have  been  or  may 
lawfully  be  levied  during  the  year  In  which 
the  contract  is  made."  In  Carruth  v.  Wag- 
ener,  114  Ga.  740,  40  S.  B.  700,  and  Johnson 
V.  Pinson,  126  Ga.  121. 1S4  S.  El  922,  the  tax 
had  been  levied  when  tbe  contract  was 
made,  which  is  also  true  in  tbe  present  case. 
The  Question,  therefore,  as  to  whether  a  con- 
tract can  be  lawfully  made  in  anticipation  of 
a  tax  levy,  is  not  now  before  us;  and  it  is 
not  necessary  or  proper  that  we  should  ap- 
prove or  dlsam)rove  tbe  ruling  in  the  Manly 
Building  Company  Case  in  reference  to  this 
matter.  In  other  particulars  the  rulings  in 
that  case,  so  far  as  pertinent  to  the  case  now 
under  conslderatlr-,  are  upon  review  ap- 
proved and  followed.  The  tax  levy  of  No- 
vember 1,  1906,  was  collectible  during  the 
year  1006.  The  contracts  for  both  bridges 
were  executed  lu  the  same  year.  There  was 
nothing  irregular  In  this.  In  Johnson  v. 
Pinson.  120  Ga.  123,  54  8.  E.  923,  it  was  said: 
"As  this  tax  was  to  be  collected  during  tbe 
year,  the  county  authorities  were  authorized 
at  any  time  after  this  levy,  although  tbe  tax 
was  uncollected,  to  make  a  contract  for  the 
erection  of  the  courthouse  and  the  jail  in 
any  amount  they  saw  proper,  which  was  not 
in  excess  of  thp  sum  that  would  be  realized 
from  the  collection  of  the  tax."  Under  the 
pleadings  and  evidence  in  the  case  under 
review,  the  amount  of  the  levy  was  suffi- 
cient to  cover  the  cost  of  both  bridges.  Tbe 
mere  fact  that  payment  for  the  bridges  was 
to  be  made  in  whole  or  in  part  during  the 
year  succeeding  the  execution  of  the  con- 
tracts would  not  characterize  the  transac- 
tion as  the  creation  of  a  debt  If  there  was 
a  present  necessity  for  the  bridges,  and  au- 
thority to  levy  the  tax,  and  a  lawful  levy  for 
that  purpose,  the  collection  was  inevitable. 
Under  those  conditions  all  reasonable  pro- 
vision for  payment  for  the  bridgesi  would 
have  been  made  in  advance  of  the  making  of 
the  contract,  and,  under  the  rulings  made  in 
tbe  cases  cited,  no  debt  would  be  created. 
The  contracts  to  build  the  bridges  remain 
executory  until  the  work  is  completed. 
Whenever  any  sum  becomes  due  to  the  con- 
tractor, the  money  Is  available  by  force  of 
the  levy  of  the  tax  to  make  tbe  payment. 
After  a  careful  examination  of  all  of  the 
assignments  of  error,  we  are  satisfied  with 
tbe  ruling  of  the  court  In  refusing  to  grant 
the  Injunction,  with  but  one  exception,  and 
affirm  the  judgment,  with  direction  that  the 
judgment  of  the  court  below  with  respect 
to  the  bridge  "Just  below  the  Seven  Islands 
Ford"  be  modified  so  as  to  conform  to  the 
directions  hereinbefore  stated. 

Judgment   affirmed,    with    direction.     All 
tbe  Justices  concur. 
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SOUTHERN   RT.   CO.   r.    GORB. 
(Supreme  Court  of  Georgia.    July  11,  1907.) 

1.  Carriers— Injury  to  Passkkoeb  —  Meou- 

OENCB  OF  PasSENOEB. 

In  a  suit  by  a  passenger  against  a  railroad 
company  to  recover  damages  for  a  personal  in- 
jury, where  the  pleadings  and  evidence  make  an 
issue  as  the  plaintifiTs  diligence  and  the  defend- 
ant's negligence.  It  is  error  for  the  court  to 
omit  an  instruction  to  the  jury  embodying  the 
principle  expressed  in  Clv.  Code  189S,  t  3830, 
that,  "if  the  plaintifF  by  ordinary  care  could 
have  avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence,  he  is  not  entitled 
to  recover." 

2.  Same— Instructions. 

The  error  referred  to  in  the  preceding  note 
was  emphasized  by  an  instruction  that,  if  the 
plaintiff  and  the  agents  of  the  company  are  both 
at  fault,  the  plaintiff  may  recover,  but  the  dam- 
ages shall  be  diminished  by  the  jury  in  propoi> 
tion  to  the  amount  of  default  attributable  to 
him,  without  the  quaIifirt>*<on  contained  in  OIt. 
Code  1895,  i  3830. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Douglas  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Actioii  by  E.  Y.  Gore  against  tbe  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

B.  S.  Griggs,  Hugh  M.  Dorsey,  and  Lamar 
Rucker,  for  plaintlfl  in  error.  Lawton  Nally 
and  H.  W.  Nally,  for  defendant  in  error. 

BVANS,  J.  In  her  petition  against  tbe 
Southern  Railway  Company  .to  recover  dam- 
ages for  injuries  alleged  to  have  been  sus- 
tained by  ber  while  a  passenger  of  defend- 
ant's train,  Mrs.  B.  V.  Gore  made  substan- 
tially tbe  following  allegations:  Petitioner, 
in  company  with  her  adult  daughter,  present- 
ed herself  as  a  passenger  on  one  of  defend- 
ant's trains,  after  having  provided  them- 
selves with  tickets.  Just  as  they  were  about 
to  enter  the  train,  petitioner's  daughter  no- 
Ufled  the  conductor  that  petitioner  was  blind 
and  &1  years  of  age,  and  requested  that  she 
and  petitioner  might  have  time  to  enter  the 
cars,  and  get  seats  therein.  Petitioner  and 
tier  daughter  were  assisted  by  the  conductor 
on  the  first  step  of  the  car,  and  immediately 
after  helping  petitioner  on  tlie  step,  and  lie- 
fore  she  had  an  opportunity  to  enter  tlM 
coach,  the  conductor  signaled  the  engineer, 
and  tbe  train  Immediately  started.  While 
petitioner  was  on  the  outside  of  the  platform 
of  tbe  car,  endeavoring  to  enter  the  same,  sbe 
was  violently  thrown  against  the  door  fac- 
ing of  tbe  car  by  tbe  Jerking  motion  of  the 
train,  and  sustained  an  injury  to  ber  left 
knee.  Petitioner  aided  by  her  daughter  pro- 
ceeded into  the  car,  and,  on  account  of  its 
crowded  condition,  it  was  necessary  for  lier 
to  go  through  tbe  car  to  find  a  vacant  seat, 
and,  while  looking  for  a  seat,  petitioner  was 
thrown  by  tbe  motion  and  sudden  Jerking  of 
the  car  against  the  arm  of  one  of  the  seats 
in  the  car,  and,  as  a  consequence,  was  greatly 
braised  and  wounded  in  the  right  leg.  She 
alleged  that  the  injuries  thus  sustained  are 
parmonent  in  character,  that  she  has  suffered 


great  physical  pain,  and  that  she  has  expend- 
ed a  large  sum  for  medicines  and  medical  at- 
tention in  her  efforts  to  be  cured  of  the  sore- 
ness and  lameness  occasioned  by  her  injuries. 
She  alleged  that  the  company  was  negligent 
in  that  it  did  not  give  her  a  sufficient  time  to 
get  aboard  the  train  in  safety,  in  not  assist- 
ing her  upon  the  train  after  her  physical  in- 
firmities were  made  known  to  tbe  conductor, 
in  not  allowing  a  sufficient  time  to  petitioner 
to  find  a  seat,  in  putting  the  train  in  motion 
while  petitioner  was  outside  on  the  platform 
endeavoring  to  get  Inside  the  car,  and  in  not 
fnmishlng  sufficient  cars  in  which  passen- 
gers thereon  could  have  seats,  and  conven- 
iently find  them  while  boarding  the  train. 
The  railroad  company  by  way  of  plea  denied 
all  the  allegations  of  negligence  and  injury, 
and  further  pleaded  that,  if  petitioner  was 
injured  and  damaged  as  set  out  in  her  peti- 
tion, it  was  through  lack  of  care  on  her  part 

1.  The  plaintiff  submitted  evidence  tend- 
ing to  show  that  she  was  injured  as  set  out 
in  her  petition.  Her  daughter  testified  that 
the  train  did  not  stop  long  enough  for  ber 
mother  and  herself  to  enter  the  car;  that 
the  conductor  assisted  plaintiff  on  the  first 
step  of  the  coach  and  signaled  the  engineer, 
and  the  train  started  with  a  Jerk  while  plain- 
tiff was  on  tbe  coach  platform,  and  before 
she  bad  had  time  to  enter  tbe  car,  and  tbe 
sudden  Jerk  of  the  train  caused  plaintiff  to 
tte  thrown  against  the  facing  of  the  car  door. 
After  entering  the  car,  they  found  it  crowd- 
ed with  passengers,  and  it  was  necessary  to 
go  half  way  through  the  car  to  find  a  vacant 
seat  While  looking  for  a  seat  the  plaintiff 
injured  ber  knee  by  striking  it  against  tbe 
arm  of  a  seat  The  defendant  submitted  evi- 
dence tending  to  show  that  it  was  not  negli- 
gent as  alleged;  that  tbe  train  stopped  long 
enough  for  the  plaintiff  to  board  the  car  and 
find  a  seat;  that  tbe  car  was  not  crowded; 
that  the  conductor  was  not  informed  and  did 
not  know  of  plaintiff's  infirmity,  and  no  one 
applied  to  him  for  assistance;  and  that  no 
complaint  of  tbe  plalntlfTs  injury  was  made 
to  him.  The  trial  resulted  in  a  verdict  for 
the  plaintiff,  and  the  defendant  was  refused 
a  new  trial. 

From  this  brief  reference  to  the  evidence. 
it  will  be  seen  that  there  was  a  conflict  as 
to  the  defendant's  liability.  Negligence  and 
diligence  are  always  questions  of  fact  for  the 
Jury  under  appropriate  instructions  by  the 
court  upon  tbe  law.  When  it  was  shown  that 
tbe  plaintiff  was  a  passenger,  and  sustained 
injuries  caused  by  the  running  of  the  defend- 
ant's locomotive  and  cars,  the  plaintiff  made 
out  a  prima  facie  case,  and  was  oitltled  to 
recover  unless  the  evidence  showed  (1)  that 
the  plaintiff's  negligence  caused  the  injury; 
or  (2)  that  the  railroad  company  was  not 
negligent;  or  (3)  that,  if  the  railroad  com- 
pany was  negligent  the  plaintiff  could  have 
avoided  the  consequences  to  herself  of  that 
negligence  by  the  exercise  of  ordinary  care. 
In  its  motion  for  a  new^  trial  complaint  ia 
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made  that  the  court  entirely  omitted  to 
charge  tlie  principle  Involved  In  Civ.  Code 
1885,  I  3830,  that,  If  the  plaintiff  by  ordi- 
nary care  could  have  avoided  the  conse- 
quences to  herself  caused  by  the  defendant's 
negligence,  she  was  not  entitled  to  recover. 
Thla  principle  Is  not  allnded  to  In  the  charge, 
and,  indeed,  the  court  certified  that  he  "no- 
where charged  the  language  or  substance  of 
section  3830."  The  defendant's  plea  and  evi- 
dence not  only  made  an  Issue  as  to  the  de- 
fendant's own  n^llgence,  but  also  as  to  plain- 
tilTs  diligence.  The  law  denies  a  plaintiff 
the  right  of  recovery,  not  only  where  her 
negligence  cauaes  the  injury,  but  also  where 
by  the  exercise  of  ordinary  care  she  could 
have  avoided  the  consequences  to  herself  of 
the  defendant's  negligence.  Granting  the  de- 
fendant may  have  been  negligent,  it  was  for 
flie  jury  to  say  whether  the  consequences  of 
that  negligence  could  have  been  prevented  by 
proper  care  on  the  plaintiff's  part.  This  was 
one  of  the  substantial  defenses  of  the  de- 
fendant, and  the  court  was  bound  to  notice 
It  In  defining  the  law  appropriate  to  the  is- 
ineB  made  by  the  pleadings  and  evidence.  In 
every  case  it  Is  the  duty  of  the  court  to  fur- 
nish the  Jury  the  legal  principles  applicable 
and  necessary  to  guide  them  In  the  solution 
of  the  substantive  issues  made  by  the  plead- 
ings and  evidence.  An  omission  to  instruct 
the  jury  upon  the  law  pertaining  to  a  defense 
which  finds  support  in  the  evidence,  and 
which  would  be  a  bar  to  a  recovery,  Is  a 
doilal  of  a  substantial  right  to  the  defend- 
ant The  railroad  company  was  entitled  to 
hare  tlie  Jury  weigh  the  circumstances  at- 
tending the  injury  alleged  to  have  been  sus- 
tained, and  to  decide  whether  under  those 
drcnmstances  the  plaintiff  In  the  exercise 
of  ordinary  care  could  have  avoided  the  oon- 
aeqnenoes  to  herself  caused  by  the  defend- 
ant's negligence.  If  It  was,  in  fact,  negligent, 
and  to  have  tbe  jury  instructed  upon  the  law 
appropriate  to  this  issue.  A  failure  to  charge 
the  jury  on  tbls  issue  was  substantial  error. 
Central  B.  Co.  v.  Harris,  76  Oa.  501;  Atlanta 
Bailway  Go.  t.  Gardner,  122  Oa.  82,  48  S. 
B.818. 

2.  Tbe  error  committed  by'  the  court  in  the 
tailare  to  charge  the  substance  of  Civ.  Code 
1S85,  f  8830,  was  accentuated  by  the  in- 
ttrnction:  "No  person  shall  recover  damages 
from  a  railroad  company  for  an  Injury  to 
bimself  or  bis  property  where  the  same  is 
done  by  his  consent  or  Is  caused  by  bis  own 
negilgoice.  If  tbe  plaintiff  and  tbe  agents 
of  the  company  are  both  at  fault,  the  plaintiff 
may  recover,  but  the  damages  shall  be  dimin- 
ished by  tbe  Jury  In  proportion  to  the  amount 
of  default  attributable  to  him."  This  last 
charge  Is  made  a  ground  of  exception  in  the 
motion  for  a  new  trial,  because  It  joins  and 
itates  In  Immediate  connection,  and  without 
explanation,  two  distinct  propositions  of  law 
without  qualification.  The  charge  of  which 
complaint  is  made  Is  substantially  Civ.  Code 


1885,  t  2322.  In  A.  P.  &  L.  B.  Co.  v.  Luckle, 
87  Oa.  6,  13  8.  E.  105,  It  was  held  to  be 
error  to  give  this  entire  section  In  Immediate 
connection  without  qualifying  It  by  an  In- 
struction to  the  effect  that  if  both  parties 
were  at  fault,  and  the  alleged  Injury  was  the 
result  of  the  fault  of  both,  and  the  plaintiff 
could  not,  by  the  use  of  ordinary  care,  have 
avoided  the  alleged  injury  to  herself,  occa- 
sioned by  the  defendant's  negligence,  not- 
withstanding she  may  have  been  to  some  ex- 
tent negligent,  she  would  be  entitled  to  re- 
cover, but  the  amount  of  damages  should  be 
diminished  in  proportion  to  the  amount  of 
default  attributable  her.  Macon  Ry.  Co.  v. 
Streyer,  123  Oa.  280,  51  S.  B.  342,  and  cita- 
tiona 

Tbe  other  grounds  of  the  motion  are  with- 
out merit,  and  a  new  trial  is  granted  for  the 
errors  herein  pointed  oat. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


KBLLT  &  JONES  CO.  v.  MOORE 
(Supreme  Court  of  Georgia.    July  12,  1807.) 

1.  Pleading — Amendment. 

There  was  no  error  in  allowing  the  amend- 
ment offered  by  the  plaintiff  to  De  filed  and 
proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  676.] 

2.  JuDOMEN-r— Res  Judicata. 

An  employe  brought  suit  to  recover  install- 
ments of  salary  for  tbe  period  of  three  months, 
alleging  that  tbe  contract  of  employment  was 
for  a  year,  the  salary  being  payable  monthly, 
and  that  be  had  been  wrongfully  discharged  tie- 
fore  the  end  of  the  year.  The  defendant  had  no- 
tice that  this  snit  was  pending  against  him,  and 
allowed  a  judgment  to  be  taken  therein  by  de- 
fault. Subsequently  the  plaintiff  instituted  the 
present  action  to  recover  the  salary  for  the 
other  months  of  the  year.  Held,  that  the  de- 
fendant was  concluded  in  the  second  action  as 
to  all  matters  which  the  court  must  necessarily 
have  adjudicated  in  the  former  case  in  order  to 
reach  the  judgment  there  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  i  1256.] 

3.  Sake. 

The  defendant  was  concluded  as  to  the  mat- 
ters pleaded  by  him  in  his  answer  to  the  second 
action,  and  the  court  did  not  err  in  refusing  to 
allow  them  to  be  proved. 

4.  Masteb  and  Servant— Action  fob  Sebv- 

lOES. 

The  evidence  demanded  the  verdict;  and 
the  other  errors  complained  of,  if  errors  at  all, 
were  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  34,  Master  and  Servant  g  49.] 

(Syllabus  by  the  Court.) 

Enor  from  Superior  Court,  Fulton  CouDi 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  V.  A.  Moore  against  tbe  Kelly 
ft  Jones  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

See  54  S.  E.  118. 

Reuben  R.  Arnold  and  O.  D.  Maddox,  for 
plalntlfl  In  error.  Culberson  ft  Jobnaon,  for 
defendant  in  error.  ^^  . 
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BECK,  J.  Moore,  tbe  plaintiff  In  tbe  court 
below,  filed  a  declaration  In  attachment 
against  tbe  Kelly  &  Jones  Company,  a  non- 
resident corporation,  to  recover  $1,000  al- 
leged to  be  due  plaintiff  by  defendant  aa  sal- 
ary. Tbe  plaintiff  alleges  tbat  be  was  em- 
ployed by  tbe  defendant  as  sales  agent  for 
tbe  period  of  one  year,  beginning  February 
12,  1898 ;  tbat  be  was  wrongfully  discharged 
during  tbe  following  montb  of  May;  tbat 
be  bas  heretofore  obtained  a  judgment 
against  this  defendant  for  tbe  salary  due  blm 
from  the  time  be  was  wrongfully  discharged 
until  September  12,  1808,  and  be  brings  tbia 
action  to  recover  the  amount  of  salary  due 
him  under  said  contract  from  September  12, 
1898,  to  February  12,  1899.  To  this  peti- 
tion the  defendant  filed  an  answer,  alleging 
tbat  there  .was  a  written  contract  between 
tbe  plaintiff  and  the  defendant,  under  the 
terms  of  which  defendant  claimed  that  It 
bad  the  right  to  discharge  plaintiff  before  the 
end  of  the  .year,  and  that  plalntlfTs  dis- 
charge was  lawful;  wherefore  defendant 
denied  being  indebted  to  plaintiff  In  any 
amount  whatever.  After  tbe  filing  of  this 
answer,  the  plaintiff  offered  to  amend  hla 
petition  by  alleging  that  tbe  matters  set  up 
In  defendant's  answer  had  been  adjudicated 
In  a  former  case  In  the  city  court  of  .\tlanta, 
In  which  case  the  plaintiff  bad  recovered  tbe 
part  of  the  salary  alleged  to  be  due  him  by 
the  defendant  up  to  the  12th  day  of  Septem- 
ber, 1898.  Thfe  defendant  objected  to  tbe 
allowance  of  this  amendment,  and  also  ob- 
jected to  the  admission  of  the  said  former 
judgment,  upon  certain  grounds  which  will 
be  noted  In  detail.  The  petition  In  the  for- 
mer case  In  tbe  city  court,  after  setting  out 
certain  letters  tbat  had  passed  between  plain- 
tiff and  defendant,  alleged  tbat  "in  conse- 
quoice  of  said  correspondence,  and  in  com- 
pliance with  Its  terms,  petitioner  agreed  to 
represent  defendant  as  sales  agent  In  the 
territory  covered  by  the  states  of  Louisiana, 
Mississippi,  Alabama,  Tennessee,  Georgia, 
Florida,  North  Carolina,  South  Carolina,  and 
Virginia,  for  one  year  from  February  12, 
1896,  at  a  salary  payable  monthly  of  $200 
per  montb."  The  petition  in  tbe  present  case 
sets  out  substantially  tbe  same  correspond- 
ence between  the  parties,  and  alleges  that 
"shortly  thereafter  tbe  Kelly  &  Jones  Com- 
pany wired  petitioner  to  come  to  Pittsburg, 
which  petitioner  did,  •  •  •  when  defend- 
ant  renewed  bis  proposition  to  employ  pe- 
titioner as  sales  agent  for  [the  states  above 
mentioned]  for  one  year  at  a  salary  payable 
monthly  at  the  rate  of  $200  per  montb,  be- 
ginning from  February  12,  1898,"  wblcb 
proposition  petitioner  accepted.  It  requires 
no  argument  to  show  tbat  the  suit  In  the  city 
court  and  the  case  at  bar  were  upon  tbe 
aame  contract  of  employment;  and  tbat 
there  is  no  merit  in  tbe  contention  of  the 
plaintiff  in  error  that  the  former  suit  "waa 
based  upon  a  different  contract  alleged  to 
have  been  in  writing,  while  in  tbe  present 


case  that'  contract  waa  a  verbal  one,  and  la 
claimed  to  have  been  made  In  a  personal  In- 
terview." 

Another  objection  urged  by  the  defendant 
to  the  allowance  of  said  amendment  waa 
that  It  "set  forth  a  new  cause  of  action." 
Clearly  tbia  contention  has  no  foundation  In 
fact  Tbe  amendment  set  forth  no  cause  of 
action  at  all.  The  judgment  from  the  city 
court,  which  was  set  up  in  the  amendment, 
could  not  operate  as  the  basis  of  any  further 
demand  against  the  defendant  Its  only  ef- 
!  feet  could  be  to  estop  tbe  defendant  from  set- 
j  ting  up  any  matter  of  defense  in  tbe  present 
case  that  was  adjudicated  In  the  former 
suit. 
But  defendant  further  contends  that  "tbe 
'  judgment  In  said  city  court  was  a  default 
'  judgment;  that  there  were  no  Issues  made 
therein,  and  no  plea  filed  by  the  defendant, 
\vhlle  In  the  present  case  issues  were  made 
and  a  plea  filed  on  various  grounds;  that 
tbe  two  suits  made  different  Issues,  and 
that  tbe  judgment  In  the  city  court  could 
not  work  an  estoppel  against  defendant  In 
tbe  present  case."  In  said  former  case  in 
the  city  court  tbe  plaintiff,  Moore,  sued  out 
an  attachment  against  tbe  Kelly  &  Jonea 
Company,  and  a  summons  of  garnishment 
I  was  duly  Issued  and  served  on  the  garnishee. 
The  defendant  dissolved  the  garnishment  by 
giving  bond  and  security  as  provided  by  tbe 
Code,  and  name  of  counsel  was  marked  on 
tbe  docket  of  tbe  city  court  aa  representing 
.  the  defendant;  but,  owing  to  a  misunder- 
standing between  defendant  and  counsel,  no 
answer  or  plea  was  filed,  and,  when  the  case 
was  called  for  trial,  the  plaintiff  submitted 
evidence  to  sustain  bis  case,  and  a  verdict  was 
rendered  In  his  favor.  The  defendant  filed 
a  written  motion  to  set  aside  the  judgment 
entered  upon  said  verdict;  one  of  the  aey- 
eral  grounds  of  the  motion  being  tbat  there 
was  an  agreement  between  the  parties  In 
writing,  and  the  writing  was  kept  concealed 
and  not  exhibited  to  tbe  court  and  jury  try- 
ing tbe  case,  and  by  so  doing  tbe  plain- 
tiff made  It  appear  that  be  bad  a  just 
cause,  when.  In  fact,  be  bad  no  right  of 
recovery.  And  this  court  held  tbat  the  de- 
fendant was  concluded  by  tbe  judgment  on 
this  question,  and  could  not  reopen  the  pro- 
ceedings. Mr.  Justice  Little,  In  delivering 
tbe  opinion  of  the  court,  said:  "Tbe  de- 
fendant in  attachment  acquired  notice  of 
the  pendency  of  tbe  suit,  and  sent  one  of 
its  officers  to  tbe  city  of  Atlanta,  where  tbe 
attachment  proceedings  were  pending,  and 
dissolved  the  garnishment  The  effect  of 
this  act  was  equivalent  to  a  personal  service 
on  it  [the  defendant]."  Moore  v.  Kelly  & 
Jones  Co.,  109  Ga.  798,  35  S.  E.  168. 

As  we  have  seen  above,  the:3e  two  suits  were 
between  tbe  same  parties  and  upon  the  same 
contract  of  employment;  the  former  being 
a  suit  to  recover  tbe  salary  due  tbe  plaintiff 
under  said  contract  from  June  12,  1808,  to 
September  12tb,  [^i^^g^ie  latter  (the  present 
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:aae)  to  recover  the  balance  of  said  salary 
from  September  12tli  to  February  12th  of  the 
following  year.  No  Issues  were  made,  or 
souKtit  to  be  made.  In  the  second  case  which 
could  not  have  been  made  on  the  trial  of 
the  first.  The  fact  that  there  was  a  -Written 
contract  between  the  parties,  which  settled 
their  rights  favorably  to  the  defendant,  if 
there  was  sneh  a  contract,  was  a  fact  known 
to  the  defendant  before  the  first  trial.  The 
defendant  had  notice  of  that  suit,  and  could 
have  availed  himself  of  this  defense  at  that 
time.  But  tbis  he  failed  to  do,  and  the  court 
adjudicated  tbose  Issues  in  favor  of  the 
plaintiff.  la  entering  the  default  Judgment, 
the  court  -was  necessarily  lx)und  to  find  and 
bold  that  the  plaintiff  had  a  contract  with 
the  defendant  as  set  out  In  his  petition,  that 
this  contract  was  for  a  yenr.  and  that  the 
plaintiff  had  been  wrongfully  discharged 
Ix-fore  the  end  of  that  year,  and  was  en- 
titled to  recover  the  balance  of  the  salary  up 
to  the  time  of  bringing  suit.  No  other  Issues 
were  presented  In  the  trial  of  the  second 
case,  which  was  for  the  salary  that  had  ac- 
crued from  tbe  time  of  the  bringing  of  the 
first  suit  until  the  end  of  the  period  con- 
tracted for.  "It  is  not  necessary  to  the  con- 
clusiveness of  a  former  judgment  that  Issues 
should  have  been  taken  upon  the  precise 
point  controverted  In  tbe  second  action.  Any 
conclusion  which  the  court  or  Jury  must  evi- 
dently have  arrived  at  in  order  to  reach  the 
judgment  or  verdict  rendered  will  be  fully 
concluded."  24  Am.  Eng.  Enc.  Law  (2d  Ed.), 
7t5i!:  Callaway  v.  Irvin.  123  Ga.  844,  51  S. 
E.  477.  In  tbe  present  case,  the  question  as 
to  whether  or  not  there  was  a  contract  in 
^rrlting  between  the  parties,  as  defendant 
contends,  under  the  terms  of  which  the 
plaintiff  could  be  lawfully  discharged,  and 
all  other  questions  touching  plaintiff's  right 
of  action  against  the  defendant,  -were  ma- 
terial, issuable  facts,  clearly  Involved  and 
necessarily  adjudicated  In  the  former  case 
In  the  city  court  And,  imder  the  authori- 
ties above  cited,  it  makes  no  difference,  so 
far  as  tbe  conclusiveness  of  that  Judgment 
Is  concerned,  whether  Issue  was  actually 
Joined  upon  them  or  not  In  the  case  of 
Kennedy  v.  McCarthy,  73  Ga.  346,  the  fol- 
lowing facts  appear:  A  discharged  employ^ 
claimed  that  his  contract  of  employment  was 
for  a  year,  payable  monthly,  and  that  he  was 
wrongfully-  discharged  before  the  end  of  the 
year.  At  tbe  end  of  the  first  month  after  he 
was  dlscbarged,  he  brought  suit  for  the 
wages  of  that  month.  The  employer  defend- 
ed on  the  ground  of  incompetency  of  the  em- 
ploye, and  claimed  that  he  had  a  right  to 
discharge  him.  Tbe  employ^  obtained  a 
ju(li,'ment  wblcb  was  paid.  Subsequently 
t'lie  employ^  again  sued  for  the  other  months 
of  the  year,  and  the  defense  was  substantial- 
ly aa  before.  Under  these  facts  the  court 
held  "that  the  decision  In  the  first  case  was 
conclusive  as  to  tbose  defenses  in  the  sec- 
ond."   See  Civ.  Code  1805,  {  3741.    We  are 


constrained  to  bold,  therefore,  in  this  case 
that  the  court  committed  no  error  In  allow- 
ing the  plaintiff  to  amend  his  petition  by 
setting  up  the  Judgment  In  the  former  case, 
and  In  holding  that  said  Judgment  con- 
cluded tbe  defendant  as  to  all  questions 
toucbing  tbe  nature  and  effect  of  the  con- 
tract between  the  parties.  No  other  defense 
was  made;  and,  the  plaintiff  having  intro- 
duced evidence  which  authorized  a  finding  In 
bis  favor,  the  court  did  not  err  In  directing 
a  verdict  accordingly. 

In  view  of  what  has  been  ruled  above,  the 
errors  complained  of  In  the  other  grounds  of 
the  motion.  If  errors  at  all,  were  harmless. 
Rowe  V.  Ware,  30  Ga.  278. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


WESTERN  &  A.  R.  CO.  v.  YORK. 

(Supreme  Court  of  Georgia.    July  12,  1907.) 

1.  P1.EADINO— PETTTION— SlTFFTClENCY. 

The  petition  as  amended  set  forth  a  cause 
of  action  as  against  a  jffneral  demurrer  and  was 
not  subject  to  any  of  the  grounds  set  up  in  the 
special  demurrers. 

2.  Writ  op  Erbob— Review— Harmless  Er- 
ror— Argument  of  Counsel. 

Remarlc!)  of  counsel  while  addressing  the 
jury,  which  do  not  undertake  to  introduce  any 
material  fact  not  disclosed  l)y  the  evidence,  but 
which  are  merely  oratorical  in  character,  do  not 
constitute  sufficient  ground  for  declaring  a  mis- 
trial. 

8.  Trial  —  Instbuctions—Applicabilitt    to 

Issues. 

Under  the  facts  of  this  case  it  was  not  er- 
roneous for  the  judge  to  charge:  "The  duty 
resting  by  law  upon  all  persons  to  exercise  ordi- 
nary rare  to  avoid  the  consequences  of  another's 
negligence  does  not  arise  until  the  danger  is  im- 
Iiending.  or  the  circumstances  are  such  that  an 
ordinarily  prudent  man  would  have  reason  co 
apprehend  its  existence." 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  Negligence,  t  92.] 

4.  Trial— Questions  fob  Jury— Writ  op  Er- 
ror —  Review  —  Veboict  on  Confuoting 
Evidence. 

Diligence  of  the  person  injured  and  negli- 
gence of  the  defendant  were  questions  peculiarly 
for  the  jury.  The  evidence  upon  those  questions 
and  upon  all  other  issues  made  was  of  such  char- 
acter as  that  we  cannot  say  that  the  verdict  in 
favor  of  the  plaintiff  was  entirely  unsupported. 
The  discretion  of  the  trial  judge,  therefore,  in 
refusing  to  grant  a  new  trial,  will  not  be  inter- 
fered with. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i$  3871-3874.] 

(Syllabus  by  the  0>urt.) 

Error  from  Superior  Court,  Cobb  County; 
Geo.  F.  Gober,  Judge. 

Action  by  L.  B.  York  against  the  Western 
&  Atlantic  Railroad  (Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

John  L.  Tye,  Clay  &  Blair,  and  Tye  & 
Bryan,  for  plaintiff  In  error.  3.  Z.  Foster, 
for  defendant  in  error. 

ATKINSON,  J.    1.  The  questions  raised  by 
demurrer  are  of  such  character's  that, we 
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do  not  deem  It  necessary  to  make  further 
reference  to  them  than  Is  expressed  in  the 
first  headnote. 

2.  During  the  progress  of  his  argument 
before  the  Jury,  counsel  for  the  plaintiff  in 
the  court  below  used  the  following  language: 
"Man  Is  the  noblest  creation  of  Ood.  Ood 
made  no  greater  creation  than  man.  He  is 
the  grandest  product  of  divine  handicraft; 
and  He  hedged  about  him  the  law:  Thou 
Shalt  not  kill.'  Ood  told  Cain  that  the  blood 
of  his  brother  Abel  cried  to  him  from  the 
ground.  The  most  eloquent  sermon  I  ever 
heard  In  my  life  was  from  the  text:  The 
statutes  of  the  Lord  are  right'  'Thou  shalt 
not  kill'  is  the  statute  of  the  Ix>rd  God  Al- 
mighty. It  was  made  for  the  protection  of 
the  lord  of  creation — ^for  man;  and  It  ap- 
plies to  a  railroad  corporation  Just  as  much 
as  it  does  to  an  Indlrldual.  If  a  man  is 
dead  by  the  reckless  negligence  of  the  ser- 
vants  and  agents  of  the  railroad  corporation, 
the  full  consequences  to  him  are  the  same. 
He  Is  Just  as  dead  as  If  he  had  died  by  the 
uplifted  and  directed  and  murderous  hand 
of  bis  brother  man.  The  shedding  of  Inno- 
cent blood  is  Just  the  same — Just  the  same. 
Our  land  is  defiled  when  innocent  blood  Is 
shed  therein,  whether  It  be  by  the  hand  of  a 
railroad  corporation,  or  whether  it  be  by  the 
murderer's  hand,  or  some  one  contending  In 
a  death  grapple  with  his  brother  man;  and 
the  curse  of  Gk>d,  which  is  diarged  against 
that,  is  upon  it  Just  the  same.  Gentlemen 
of  the  Jury,  when  George.  W.  York  died  on 
that  public  crossing  in  the  dty  of  Acworth, 
last  October  was  a  year  ago,  his  innocent 
blood  stained  the  right  of  way  of  this  de- 
fendant" Whereupon  counsel  for  the  de- 
fendant moved  the  court  to  declare  a  mis- 
trial upon  the  ground  that  the  remarks  by 
counsel  for  the  plaintiff  were  Improper.  The 
court  refused  to  declare  a  mistrial.  Excep- 
tion is  taken  to  such  ruling,  and  the  same 
is  made  a  ground  of  the  motion  for  new  trlaL 
We  do  not  think  the  remarks  of  counaeT 
were  of  such  character  as  to  require  the 
court  to  declare  a  mistrial.  A  mere  flight 
of  oratory  of  counsel  when  addressing  the 
Jury  Is  not  ground  for  a  mistrial.  Counsel 
may  bring  to  his  use  In  the  discussion  of 
the  case  well-established  historical  facts,  and 
may  allude  to  such  principles  of  divine  law 
relating  to  transactions  of  m«i  as  may  be 
appropriate  to  the  case.  It  Is  not  Impas- 
sioned oratory  which  the  law  condemns  and 
discredits  In  the  advocate,  but  It  is  the  In- 
troduction of  facts  not  disclosed  by  the  evi- 
dence, which  requires  the  Judge  to  use  his 
power  of  declaring  a  mistrial.  In  this  con- 
nection, see  W.  &  A.  R.  Co.  V.  Cox.  115  Ga. 
719,  42  8.  E.  74;  Patterson  v.  State,  124  Ga. 
409,  62  S.  E.  534;  Taylor  v.  State,  121  Oa. 
854,  tf  S.  E.  303  (7);  McNabb  v.  Lockhart, 
18  Oa.  607,  and  citations.  An  examination 
of  the  remarks  of  counsel  which  are  com- 
plained of  will  show  that  there  was  no  effort 


to  introduce  any  fact  not  disclosed  by  the 
evidence. 

3.  While  instructing  the  Jury,  the  court 
charged  as  follows:  "The  duty  resting  by 
law  upon  all  persons  to  exercise  ordinary 
care  to  avoid  the  consequences  of  another's 
negligence  does  not  arise  until  the  danger  is 
impending,  or  the  circumstances  are  such 
that  an  ordinarily  prudent  man  would  have 
reason  to  apprehend  its  existence."  In  one 
of  the  grounds  of  motion  for  new  trial  this 
charge  Is  complained  of  as  erroneous,  for 
the  reason  that  It  was  inapplicable  to  the 
facts  of  the  case;  and  because  It  did  not 
correctly  state  the  law;  it  being  contended 
that  the  plaintiff's  duty  to  exercise  ordinary 
care  for  his  own  safety  begins  as  soon  as  the 
defendant's  negligence  comes  into  existences 
We  have  carefully  examined  the  evidence, 
and  cannot  agree  with  counsel  for  the  plain- 
tiff in  error  that  this  rule  is  inapplicable  to 
the  facts  of  the  case.  The  charge  of  the 
court  is  not  exactly  in  the  language  of  the 
opinions  In  the  cases  of  W.  A  A.  R.  Co.  t. 
Ferguson,  113  Ga.  708;  39  S.  E.  306,  54  L.  R. 
A.  802,  and  Williams  v.  Southern  Ry.  Co.. 
126  Ga.  710,  65  S.  E.  948,  but  Is  substantially 
In  accord  with  the  principle  therein  ruled. 

4.  Diligence  of  the  person  Injured  and 
negligence  of  the  defendant  were  questions 
peculiarly  for  the  Jury.  Under  the  princi- 
ple announced  In  Williams  v.  Southern  Ry. 
Co.,  supra,  the  evidence  upon  these  questions 
was  of  such  character  as  to  authorize  the 
case  to  go  to  the  Jury.  See,  also,  Shaw  v. 
Ga.  R.,  127  Oa.  8,  65  S.  B.  960 ;  G.,  C  &  N. 
R.  Co.  V.  Mathews,  116  Ga.  424,  42  S.  B.  771. 
The  amount  of  the  verdict  was  such  as  to  in- 
dicate that  the  Jury  regarded  the  plaintiff's 
husband  as  guilty  of  some  negligence;  but 
not  of  such  conduct  as  would  amount  to  a 
want  of  ordinary  care  for  his  own  safety 
after  the  n^ligence  of  the  defendant  came 
into  existence  and  was  known,  or  by  the 
exercise  of  ordinary  care  could  have  been 
known,  by  him.  The  evidence  upon  this 
point  was  of  such  character  as  to  support 
such  a  finding,  and  the  evidence  as  a  whole 
was  sufficient  to  support  the  verdict  Under 
these  conditlonB  we  will  not  Interfere  with 
the  discretion  of  the  trial  court  in  refus- 
ing to  grant  a  new  trlaL  See,  in  this  con- 
nection, L.  &  N.  R.  Co.  ▼.  Gassoway  (de- 
cided April  IS,  1907)  57  S.  B.  231 ;  Southern 
Ry.  Co.  V.  Rumsey,  124  Oa.  742,  52  S.  E.  812. 

Judgment  affirmed.    All  the  Justices  concur. 


MACK  et  al.  v.  KIME  et  al. 

(Supreme  Court  of  Georgia.    Aug.  9.  1907.) 

1.  RcLioioirs  Societies  —  EiCCLBSiAsrirAi. 
Tbibunaxs  —  BmoiNo  EiTBCT  OF  Deci- 
sions. 

A  voluntary  religious  society,  which  con- 
Rtitutps  a  subordinate  part  of  a  religious  or- 
ganization having  established  tribunals  author- 
ized, either  expressly   or   impliedly,   to  decide 
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all  qaefltiona  of  faith,  diieipliiM,  rale,  or  ec- 
clesiastical goTemnipnt,  is  bound  hj  the  ded- 
ans of  all  inich  tribunals  on  all  qnettiona  d*- 
tennined  by  them  within  the  reapectiTe  Juriadie- 
tions  of  each.  In  such  cases,  where  a  right  of 
property  asserted  in  a  civil  court  is  dependent 
on  a  qneation  of  doctrine,  discipline,  ecclesias- 
tical law,  rale,  custom,  or  church  government, 
ind  that  question  has  been  decided  by  the 
highest  tribunal  within  the  organization,  to 
which  it  has  been  regularly  and  properly  car- 
ried, the  dvil  courts  will  accept  that  decision 
as  conclusive,  and  be  governed  by  it  in  its  ftp- 
plication  to  the  case  before  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  42,  Religious  Societies,  {§  1S4-1S7.] 

1  SaMX— JUDICIAI,     SUFEBVISIOIf. 

The  general  rule  is  that,  where  property 
rights  are  involved,  the  civil  courts  will  fnte^ 
fere  to  protect  the  members  of  an  ecclesiastical 
orfranization  who  adhere  to  the  tenets  and 
doctrines  which  the  organization  was  organized 
to  promulgate,  and  protect  them  in  the  right 
to  use  tile  property,  as  against  those  members 
of  the  organization  who  are  attempting  to  di- 
vert the  same  to  purposes  utterly  foreign.  The 
constitated  authorities  of  a  chorch  cannot, 
where  members'  rights  are  inTolved,  entirelv 
tliandon  the  purposes  for  which  the  church 
was  organised,  and  divert  the  property  to  other 
OSes.  The  civil  courts,  in  determining  whether 
there  has  been  an  abandonment  of  the  tenets 
and  doctrines  of  tlM  organization,  will  look  to 
the  decisions  of  the  constituted  tribunals  of 
the  church  having  jurisdiction  to  decide  differ- 
ences as  to  teachings  and  doctrines,  and  will  in 
00  case  undertake  to  revise  the  judgment  of 
inch  tribunal  so  long  as  the  auestion  before  it 
was  one  clearly  witbin  its  jnrisdiction ;  and 
interference  will  only  be  had  when  it  is  mani- 
fest tliat  wiiat  the  church  tribunal  has  adjudi- 
cated is  not  a  difference  of 'opinion  as  to  doc- 
trine or  teachings,  but  an  attempt,  in  the  form 
of  such  adjudication,  to  utterly  abandon  the 
purposes  for  which  the  church  was  organized. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religions  Societies,  t  146.] 

S.  Samk. 

MHien  property  acquired  by  an  ecclesiasti- 
cal or^nization  is  devoted,  by  the  express  term 
of  a  gift,  grant,  or  sale,  to  support  any  specific 
religions  doctrine  or  belief,  the  civil  courts, 
when  necessary  to  protect  the  trust  to  which 
the  property  lias  iiecffi  devoted,  will  inquire  into 
the  religious  faith  or  practice  of  the  parties 
claiming  its  use  or  control,  and  will  see  that 
it  shall  not  be  diverted  from  that  trust  Bnt 
if  property  is  acquired  in  the  ordinary  wa^  of 
pnrcliase  or  gift,  for  the  use  of  a  religious 
Mciety,  the  civil  courts  will  only  inquire  as  to 
who  constituted  that  society,  or  its  legitimate 
mcceasoiB,  and  award  to  them  the  use  of  the 
property,  bat  it  will  not  in  case  of  a  schism  in 
the  organization,  inquire  Into  the  existing  re- 
Ugions  opinion  of  those  who  adhere  to  the 
acknowledged  organization. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  42,  Religious  Societies,  H  146,  147-163.] 
4  Saii;^. 

The  General  Assembly  of  the  Cumberland 
Presbyterian  Chnrch,  under  the  constitution  of 
that  organization,  has  executive,  legislative,  and 
judicial  anthority.  It  is  the  highest  court  of 
the  church,  and  also  the  highest  anthority  in 
legislative  and  executive  matters.  When  the 
provisions  of  the  constitntioii  in  reference 
'  to  the  anthority  of  the  General  Assembly 
are  taken  together  with  and  in  the  light  of 
Uie  purposes  for  which  the  organization  was 
formed  and  the  history  and  antecedents  of  the 
organization  itself,  a  reasonable  construction  of 
the  terms  of  the  constitution  gives  to  the  Gen- 
eral Assembly  authority  to  determine  whether 
tlie  teaching  and  doctrines  and  form  of  govern- 


ment of  another  organization  are  in  accord 
with  it,  and,  if  so,  to  unite  with  such  organiza- 
tion upon  such  terms  and  under  such  name  as 
the  judgment  of  the  General  Assembly  shall 
dictate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42.  Religious  Societies,  H  87-88.] 

(Syllabus  by  the  Court) 

Brror  from  Saperlor  Conrt,  Fulton  Coun- 
t7 ;  J.  T.  Pendleton,  Jndge. 

Action  by  R.  R.  Klme  and  otbers  against 
George  H.  Mack  and  ottierB.  Judgment  for 
plalntlfCa,  and  defendants  bring  error.  Re- 
versed. 

A  brief  biatorlcal  statement  as  to  the 
organisation  and  progress  of  tbe  Comberland 
Presbyterian  Oliurcb  is  appropriate  and  will 
be  more  or  leas  belpfnl  in  tbe  determination 
of  tbe  legal  questions  which  will  be  hereafter 
discussed.  The  Cumberland  Presbyterian 
Obnrcb  was  organized  in  Didtson  county, 
Tenn.,  February  4,  1810.  It  was  tlie  out- 
growth of  the  great  revival  of  1800— one  of 
tbe  most  powerful  revivals  that  tliis  country 
baa  ever  witnessed.  The  founders  of  tbe 
cbnrcb  were  Finis  Swing,  Samnei  King,  and 
Samuel  McAdow.  They  were  minlBters  In 
what  is  now  commonly  known  as  the  North- 
ern Presbyterian  Churcb,  but  they  rejected 
tbe  doctrine  of  election  and  reprobation,  as 
taught  In  tlie  Westminster  Confession  of 
FaitI).  These  three  ministers,  on  the  date 
above  referred  to,  met  In  a  log  cabin  and 
organised  an  independent  presbytery,  calling 
It  tbe  Cmnberland  Presbytery ;  and  this  was 
tbe  beginning  of  tbe'  Cumberland  Presbyter- 
ian Cburcb.  In  tluree  years  tbe  churcb  bad 
become  sulBciently  large  to  form  three  pres- 
byteries, and  these  presbyteries,  in  1813, 
met  and  constituted  a  synod.  Tbls  synod, 
in  a  paper  called  tbe  "Brief  Statement,"  set 
forth  tbe  points  wherein  tbe  Cumberland 
Presbyterian  dissented  from  tbe  Westminster 
Confession.  They  were  as  follows:  "(1) 
That  there  are  no  eternal  reprobates.  -(2) 
That  Christ  died,  not  for  a  part  only,  but 
for  all  mankind.  (3)  That  all  infants  dying 
in  infancy  are  saved  through  Christ  and  the 
sanctiflcatlon  of  tbe  Spirit  (4)  That  tbe 
spirit  of  God  operates  on  tbe  world,  or  as 
coeztensively  as  Christ  bas  made  atonement, 
in  such  a  manner  as  to  leave  all  men  inex- 
cusable." In  1814  the  synod  revised  tbe 
Westminster  Confession  of  Faltb  In  the  par- 
ticulars above  referred  to.  Subsequently  tbe 
General  Assembly  of  tbe  Cumberland  Pres- 
byterian Cburcb  was  formed,  and  In  1829 
tbls  judicature  made  such  clianges  In  tbe 
form  of  government  as  were  demanded  by  tbe 
formation  of  this  court  Such,  in  brief,  was 
tbe  early  history  of  this  cburcb. 

It  Is  to  be  noted  that  in  its  form  of  gov- 
ernment it  is  patterned  largely.  If  not  al- 
together, after  tbe  form  of  government  of 
the  parent  cburcb.  It  asserted,  in  forcible 
and  strong  terms,  tbe  differences  which  ezlst- 
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ed  between  It  and  the  parent  church;  but 
there  seems  to  have  been  no  substantial  or 
material  difference,  In  the  form  of  govem- 
ment  which  they  adopted,  from  that  which 
the  church  from  which  they  sprang  was  then 
using.  The  Cumberland  Presbyterian  Church 
grew  In  numbers  and  -In  Influence,  and  es- 
pecially in  the  state  In  which  it  was  organiz- 
ed and  adjacent  states;  but  its  territory  was 
not  limited  to  these.  In  1906  It  contained  17 
synods,  114  presbyteries,  and  a  total  member- 
ship of  nearly  200,000.  As  Is  true  In  nearly 
every  case  where  there  Is  a  division  on 
ecelesia^tlca]  teachings  and  a  separation  re- 
sulting therefrom,  there  were  In  this  in- 
stance persons  in  both  churches  who  seemed 
to  be  desirous  of  reconciling  the  differences 
and  bringing  together  the  two  organizations 
upon  such  terms  as  would  be  consistent  with 
the  consciences  of  each  side.  How  far  back 
this  desire  for  reunion  may  be  traced  is  im- 
material. In  1903  it  took  definite  shape,  and 
committees  were  appointed  by  the  General 
Assemblies  of  the  two  churches  to  take  Into 
consideration  the  questlou  of  the  reimlon  of 
the  two  bodies.  This  movement  for  reunion 
does  not  seem  to  have  been  limited  merely 
to  a  reunion  of  the  two  branches  bt  the  Pres- 
byterian Church  Involved  in  the  present  con- 
troversy, but  was  broader  In  its  scope,  and 
intended  to  accomplish,  if  practicable,  the 
reunion  and  consolidation  of  the  various  ec- 
clesiastical organizations  In  the  United  States 
that  adhere  to  and  teach  the  doctrines  of 
what  Is  commonly  known  as  the  "Presbyter- 
Ian  Church."  The  record  discloses.  In  detail, 
the  various  steps  that  were  taken  by  tlie 
General  Assemblies  of  the  two  churches  In 
reference  to  the  union.  This  finally  culmin- 
ated in  the  report  of  the  committee  on  union 
and  reunion  being  adopted  by  the  General 
Assembly  at  Decatur,  111.,  In  May,  1006. 
This  reiwrt  set  forth  the  terms  upon  which 
the  union  was  to  be  established.  The  re- 
sult of  the  vote  of  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church  was  as 
follows: 

Ministers  voting  in   the  affirmative 85 

Ruling  elders  voting  in  the  affirmative....  78 

Total  affirmative  vote 1C5 

Ministers  voting  in  the  negative 50 

Rating  elders  voting  in  the  negative 41 

Total  negative  vote.- 91 

Affirmative  majority 74 

The  moderator  then  declared  that  the  res- 
olution adopting  the  report  of  the  committee 
on  fraternity  and  union  had  been  carried, 
and  that  thei-eby  the  report  of  the  committee 
on  fraternity  and  union  bad  been  accepted, 
and  ia  atx-ordance  with  this  report  the  Gen- 
eral Assembly  adjourned  sine  die,  to  meet 
thereafter  only  as  a  component  part  of  the 
General  Assembly  of  the  Northern  Presby- 
terian Church.    It  also  appeared  that  prior 


to  the  action  of  the  General  Assembly  the 
question  of  reunion  had  been  submitted  to 
the  different  presbyteries,  and  111  presbyter- 
ies had  expressed  themselves ;  60  of  them  vot- 
ing approval,  and  51  disapproval.  It  thus  ap- 
pears that  a  majority  of  the  presbyteries  and 
a  majority  of  the  commissioners  in  the  Gen- 
eral Assembly  had  declared 'In  favor  of  tbe 
union.  It  Is  contended,  however,  by  the  dis- 
senting members  of  the  Cumberland  Presby- 
terian Church  that  an  analysis  of  the  vote 
In  the  presbyteries  will  show  that  a  ma- 
jority of  the  Individuals  composing  these 
presbyteries  did  not  favor  tbe  reunion;  that 
is,  that  while  a  majority  of  the  presbyteries, 
as  sucli,  favored  tbe  union,  the  majority  of 
the  members  composing  the  different  presby- 
teries did  not  approve  of  the  union.  Before 
the  adjournment  of  tbe  General  Assembly  at 
Decatur  those  commissioners  who  were  <^>- 
posed  to  the  union  entered  their  protest 
against  the  adoption  of  tbe  report  of  tbe 
committee;  and  after  tbe  General  Assembly 
had  adjourned  without  a  date,  to  meet  in 
subsequent  years  as  a  component  part  of  the 
Northern  Presbyterian  Cburcb,  the  dissent- 
ing members  assembled  themselves  together 
and  declared  themselves  to  be  the  General 
Assembly  of  the  Cumberland  Presbyterian  • 
Church,  and  proceeded  to  exercise,  as  far  as 
they  could,  the  iwwers  of  such  body.  The 
case  which  we  now  have  in  hand  Is  one  of 
the  numerous  controversies  which  sprang 
up  In  tbe  territory  covered  by  tbe  Cumber- 
land Presbyterian  Church,  bringing  in  ques- 
tion tbe  regularity  of  the  alleged  union  be- 
tween that  church  and  the  Northern  Pres- 
byterian Church. 

Klme  and  others  brought  an  equitable  pe- 
tition in  behalf  of  the  members  of  the  First 
Cumberland  Presbyterian  Church  of  Atlan- 
ta, Ga.,  against  Mack  and  others,  who  were 
alleged  to  have  been  members  of  that  chnrcli, 
but  who  now  claim  and  profess  to  be  of- 
ficers and  members  of  tbe  Presbyterian  Church 
of  the  United  States  of  America  (berein- 
att&e  referred  to,  for  convenience,  as  the 
"Northern  Presbyterian  Church"),  and  the 
Penn  Mutual  Life  Insurance  Company,  al- 
leging that  the  First  Cumberland  Presby- 
terian Church  of  Atlanta  was  an  exist- 
ing voluntary  association  of  persons  .for  the 
purpose  of  divine  worship,  etc.  In  harmony 
with  the  constitution,  creed,  etc.,  of  the  Cum- 
berland Presbyterian  Church,  which  had  had 
Its  complete  machinery  for  the  administration 
of  its  affairs  and  property  since  Its  organiza- 
tion in  1810,  and  that  tbe  constitution  and 
laws  of  said  church  did  not  authorize  any 
person  or  body  of  persons  to  desttoy  its  ex- 
istence as  a  separate  and  distinct  church,  or 
to  carry  it  over,  as  a  body,  with  its  prop- 
erty, into  another  organization ;  that  tbe 
Northern  Presbyterian  Church  Is  a  separate 
and  distinct  church,  having  Its  peculiar  con- 
stitution, creed,  etc.,  as  well  as  complete 
machinery  for  the  administratloui  of  its  af- 
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ralre;  tbat  one  Important  difference  between 
the  two  churches  Is  that  the  white  and  black 
itceg  are  not   brought  together  in  the  pres- 
liyterles,  synods,  and  assemblies  of  the  Cum- 
berland Presbyterian   Church,  while  in   the 
>iorthem    Presbyterian  Church   this   is  pos- 
sible, and  Is  optional  with  the  negro  Presby- 
terian (lurches;    that  the  First  Cumberland 
Presbyterian    Church   of  Atlanta  owns  cer- 
tain described  real  property ;  that  KIme  and 
otliers  are  trustees  of  the  Atlanta  church,  and 
custodians  of   the  title  of  the  property  own- 
ed by  it,  and  as  such  they  have  made  a  loan 
deed  to  property  owned  by  It  to  secure  an  In- 
debtedness of  $5,000,  evidenced  by  notes  pay- 
able to  the  Penn  Mutual  Life  Insurance  Com- 
pany, and  $4,000  of  said  Indebtedness  is  still 
anpald ;  that  It  has  other  outstanding  obliga- 
tions to  the  extent  of  $2,200  or  more;    that 
MadK   has   been    pastor  of   the  church,   and 
still    occupies   the   pulpit   and   exercises  the 
functions  of  pastor  thereof,  but  not  as  a  Cnm- 
l>erland  Presbyterian  minister,  but  as  a  minis- 
ter of  the  Northern  Presbyterian  Church,  of 
which  he  clainis  to  be  a  member;  tbat  certain 
named    parties    are    elders,    and    the   only 
elders,  of  the  Atlanta  church,  and  that  other 
named    parties    who    were    elders   are   still 
using  the  property  and  assimiing  to  act  in  an 
official   capacity,   but  not  as  elders  of  the 
Cumberland    Presbyterian    Church,    but    as 
elders  of  the  Northern  Presbyterian  Church ; 
that  the  defendants,  and  the  class  wtiom  they 
represent,    were    formerly    members   of   the 
Cumberland  Presbyterian  Church,  and  have 
beoi  for  a  long  time  advocating  the  destruc- 
tion of  that  church  and  Its  union  with  the 
Northern  Presbyterian  Church,  by  virtue  of 
which  the  Cumberland  Presbyterian  Church, 
with  all  its  membership  and  property,  would 
pass  out  of  existence;    that  since  May  24, 
1906.  they  have  been  declaring  that  they  are 
no  longer  memliers  of  the  Cumberland  Pres- 
byterian Church  but  members  of  the  North- 
cm  Presbyterian  Church,  and  that  the  Cum- 
berland Presbyterian  Church  has  passed  out 
of  existence  and  its  property  has' passed  in- 
to the  Northern  Presbyterian  Church;    that 
the  said  defendants  are  Interfering  with  the 
plaintitts  and   other  loyal   members  of  the 
Atlanta  church   in   their  efforts  to   worship 
In  tlie  bnlldint;  and  the  performance  of  oth- 
er duties,  and  are  preventing  plaintiffs  from 
80  worshiping,  and  are  usur[ilng  the  rights  of 
the  members  of  the  First  Cumberland  Presby- 
terian Church  by  holding  all  religious  and 
business  meetings  of  the  said  congregation 
as  meetings   of  tbe   Northern    Presbyterian 
Church;    tbat  the  defendants  are  attempt- 
ing and  threatening  to  proceed  to  have  the 
property  of  the  said  First  Cumberland  Pres- 
byterian   Church     transferred    and    assign- 
ed to   tlie   Northern    Presbyterian    Church; 
that  the  membership  of  the  Atlanta  church 
has  heretofore  numbered  about  100,  but  since 
May  24,  1006,   40  thereof,  Including  the  de- 
leaitmtB,  profesa  to  have  become  members  of 


the  Northern  Presbyterian  Church,  and  about 
40,  including  (letitloners,  still  remain  loyal 
members  of  the  First  Cumberland  Church  of 
Atlanta,  and  will  not  consent  to  any  union 
with  the  Northern  Presbyterian  Church,  be- 
cause they  cannot  conscientionsly  do  so,  nor 
to  the  transfer  of  any  property,  and  that 
the  remainder  of  the  membership  have  either 
withdrawn  or  remain  indifferent  to  the  re- 
sults flowing  from  the  alleged  union ;  that 
the  conduct  of  the  defendants  has  greatly 
damaged  the  usefulness  of  the  church  and 
Impaired  its  fliiuncial  resources;  that  the 
rights  of  the  creditors  are  also  seriously  af- 
fected; that  the  property  of  the  Atlanta 
church  was  donated  and  acquired  by  It  for 
specific  purposes  and  trusts,  to  be  carried  out 
under  the  coiistitutlon  of  the  Cuml!  rland 
Presbyterian  Church,  and  'the  transfer  of 
the  same  to  the  Northern  Presbyterian 
Church  wonid  be  a  diversion  of  church  funds ; 

I  that  subsorlTitlons  were  made  and  collected 
upon  the  faith  that  the  church  was  to  con- 

I  tinue  as  the  Cumberland  Presbyterian  Church. 
The  prayers  of  the  petition  were  that  the 
defendants  be  enjoined  from  transferring 
the  property  of  the  Atlanta  church,  or  any 
part  thereof,  to  the  Northern  Presbyterian 
Church,  and  from  interfering  with  the  use 
and  control  of  the  property  by  the  members 
of  the  Atlanta  church,  or  In  any  manner 
changing  the  present  status  of  the  proTiorty- 
and  title,  and  from  using,  in  the  name  of 
the  Northern  Presbyterian  Church,  the  i)roi)- 
erty  of  the  Atlanta  church,  except  by  per- 
mission of  that  church.  Upon  this  petition 
t)elng  presented  to  the  Judge,  he  granted  a 
restraining  order  and  set  the  case  down  for 
a  hen  ring. 

The  defendants  filed  an  answer,  to  which 
they  attached  nnmerous  exhibits,  from  which 
appear  the  history  of  the  organization  of  the 
Cumberland  Presbyterian  Church  and  the 
differences  between  the  teachings  and  doc- 
trines of  that  church  and  the  Northern  Prea- 
byterian  Church,  and  also  the  various  ef- 
forts which  had  l)een  made  from  time  to 
time  to  reconcile  the  differences  between 
these  two  branches  of  the  Presbyterian 
Church,  and  in  which  are  set  forth  in  detail 
the  different  steps  that  had  been  talcen  by  the 
two  branches  of  the  church  looking  to  a  recon- 
ciliation of  the  differences  between  the  two 
and  a  union  of  the  same,  and  also  the  various 
preliminary  actions  by  the  different  bodies 
of  the  two  churches  which  finally  culminated, 
in  1906,  In  the  union  of  the  two  branches 
of  the  church.  At  the  hearing  the  evidence 
was  voluminous,  all  bearing  upon  the  Issues 
which  were  set  forth  in  the  pleadings.  The 
Judge  granted  an  Injunction  as  prayed  for, 
his  order  stating:  "The  union  between  the 
Presbyterian  Church  of  the  United  States 
of  America  and  the  Cumberland  Church  was 
null  and  void.  The  action  of  the  General 
Assembly  of  the  Cumberl.nnd  Presbyterian 
Church   seeking  to   effect  such   union  was 
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without  constitutional  authority  and  In  con- 
flict with  the  express  provisions  of  their 
constitutlCHi."  To  the  Judgment  granting  the 
injunction  the  defendants  excepted.  , 

The  following  parts  of  the  constitution  of 
the  Cumberland  Presbyterian  Church  were 
in  evidence: 

Church  Courts. 

"(24)  It  is  necessary  that  the  government 
of  the  church  be  exercised  under  some  certain 
and  definite  form,  and  by  various  courts,  in 
regular  gradation.  These  courts  are  denom- 
inated Church  Sessions,  Presbyteries,  Synods, 
and  the  General  Assembly. 

"(25)  The  Church  Session  exercises  juris- 
diction over  a  single  church;  the  Presbytery 
over  what  Is  common  to  the  ministers,  Church 
Sessions,  and  Churches  within  a  prescribed 
district;  the  Synod  over  what  t>elongs  In 
common  to  three  or  more  Presbyteries,  and 
their  ministers.  Church  Sessions,  and  Church- 
es; and  the  General  Assembly  over  such  mat- 
ters as  concern  the  whole  church;  and  the 
jurisdiction  of  these  courts  Is  limited  by  the 
express  provisions  of  the  constitution.  Bvery 
court  has  the  right  to  resolve  questions  of 
doctrine  and  discipline  seriously  and  reason- 
ably proposed,  and  in  general  to  maintain 
truth  and  righteousness,  condemning  erron- 
eous opinions  and  practices  which  tend  to 
the  injury  of  the  peace,  purity,  or  progress 
of  the  church;  and,  although  each  court  ex- 
ercises exclusive  original  jurisdiction  over 
all  matters  specially  t>eIonglpg  to  it,  the  lower 
courts  are  subject  to  the  review  and  control 
of  the  higher  courts,  in  regular  gradation." 

"(27)  The  Church  Session  Is  charged  with 
maintaining  the  spiritual  government  of  the 
church,  for  which  purpose  it  is  its  duty  to 
inquire  into  the  doctrines  and  conduct  of  the 
church  members  under  its  care;  to  receive 
members  into  the  church;  to  admonish,  sus- 
pend, or  exconunnnlcate  those  found  delin- 
quent, subject  to  appeal;  to  urge  upon  par- 
ents the  importance  of  presenting  their  chil- 
dren for  baptism;  to  grant  letters  of  dis- 
mission, which,  when  given  to  parents,  should 
always  Include  the  names  of  their  baptized 
children;  to  ordain  and  install  ruling  elders 
and  deacons  when  elected,  and  to  require 
those  officers  to  devote  themselves  to  their 
work;  to  examine  the  records  of  the  proceed- 
ings of  the  deacons;  to  establlah  and  con- 
trol Sabbath  schools  and  Bible  classes,  with 
especial  reference  to  the  children  of  the 
church;  to  order  collection  for  pious  uses  and 
church  purposes;  to  take  the  oversight  of  the 
singing  In  the  public  worship  of  Ctod;  to 
assemble  the  people  for  worship  when  there 
is  no  minister;  to  concert  the  best  measures 
for  promoting  the  spiritual  Interests  of  the 
cbnrdi;  to  observe  and  carry  out  the  injunc- 
tions of  the  higher  courts;  and  to  appoint 
representatives  to  the  higher  courts,  and  re- 
quire on  their  return  a  report  of  their  dili- 
gence." 

"(81)  The  Presbytery  has  the  power  to  ex- 


amine and  decide  appeals,'  complaints,  and 
references  brought  before  It  In  an  orderly 
manner;  to  receive,  examine,  dismiss,  and 
license  candidates  for  the  holy  ministry;  to 
receive,  dismiss,  ordain,  Install,  remove,  and 
judge  ministers;  to  review  the  records  of  the  | 
Church  Sessions,  redress  whatever  they  may 
have  done  contrary  to  order,  and  take  efFect-  ! 
oal  care  that  they  observe  the  government  , 
of  the  church;  to  establish  the  pastoral  re- 
lation, and  to  dissolve  it,  at  the  request  of  , 
one  or  both  of  the  parties,  or  where  the  in- 
terests of  religion  Imperatively  demand  It; 
to  set  apart  evangelists  to  their  proper  work; 
to  require  ministers  to  devote  themselves  , 
diligently  to  their  sacred  calling,  and  to  cen- 
sure and  otherwise  discipline  the  delinquent;  , 
to  see  that  the  injunctions  of  the  higher 
courts  are  obeyed;  to  condemn  erroneous  opin- 
ions which  injure  the  purity  or  peace  of  the 
church;  to  resolve  questions  of  doctrine  and 
discipline  seriously  and  reasonably  proposed; 
to  visit  particular  churches,  to  inquire  into 
their  conditions,  and  redress  the  evils  that 
may  have  arisen  in  them ;  to  unite  or  divide 
churches  with  the  consent  of  a  majority  of 
the  members  thereof,  and,  for  cause,  to  dis- 
solve the  relations  t>etween  it  and  a  particu- 
lar church,  which  shall  thereafter  cease  to  be 
a  constitnent  of  the  Cumberland  Presbyterian 
Church,  and  forfeit  all  rights  as  such;  to 
form  and  receive  new  churches;  to  take  spe- 
cial oversight  of  vacant  churches;  to  con- 
cert measures  for  the  enlargement  of  the 
church  within  its  bounds;  in  general,  to  order 
whatever  pertains  to  the  spiritual  welfare 
of  the  churches  under  its  care;  to  appoint 
representatives  to  the  higher  courts;  and, 
finally,  to  propose  to  the  Synod,  or  to  the 
General  Assembly,  such  measures  as  may  be 
of  common  advantage  to  the  church  at  larpre.'* 

"(37)  The  Synod  has  power  to  receive  and 
decide  all  appeals,  complaints,  and  references 
regularly  brought  up  from  the  Presbyteries; 
to  review  the  records  of  the  Presbyteries,  and 
to  redress  whatever  they  may  have  done  con- 
trary to  order;  to  take  effectual  care  that 
Presbyteries  observe  the  government  of  the 
church,  and  that  they  obey  the  injunctions  of 
the  higher  courts;  to  create,  divide,  or  dis- 
solve Presbyteries,  when  deemed  expedient; 
to  appoint  ministers  to  such  work,  proper  to 
their  office,  as  may  fall  under  its  own  par- 
ticular jurisdiction  in  general ;  to  take  such 
order  with  respect  to  the  Presbyteries, 
Church  Sessions,  and  Churches  nnder  its  care 
as  may  be  in  conformity  with  the  principles 
of  the  government  of  the  church  and  of  the 
word  of  God,  and  as  may  tend  to  promote  the 
edification  of  the  church;  to  concert  meas- 
ures for  promoting .  the  prosperity  and  en- 
largement of  the  church  within  its  iMunda; 
and,  finally,  to  propose  to  the  General  As- 
sembly such  measures  as  may  he  of  common 
advantage  to  the  whole  church." 

"(40)  The  (General  Assembly  is  the  highest 
court  of  this  church,  and  represents  In  one 
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bod;  all  the  particnlar  cburcbes  thereof.  It 
bears  the  title  of  the  'General  Assembly  of 
tbe  Cumberland  Presbyterian  Church,'  and 
constitutes  the  bond  of  union,  i>eace,  corres- 
pondence, and  mutual  confldence  among  all 
Ite  churches  and  courts," 

"(43)  The  General  Assembly  sbnll  hare 
power  to  receive  and  decide  all  appeals,  ref- 
erences, and  complaints  regularly  brought  be- 
fore it  from  the  Inferior  courts;  to  bear 
testimony  against  error  in  doctrine  and  Im- 
morality in  practice,  injuriously  affecting  the 
chnrcb;  to  decide  In  all  controversies  re- 
electing doctrine  and  discipline ;  to  give  Its 
advice  and  instruction,  In  conformity  with 
the  goTemment  of  tbe  church,  In  all  cases 
submitted  to  It ;  to  review  tbe  records  of  tbe 
srnods :  to  take  care  that  the  Inferior  courts 
observe  the  govenunent  of  tbe  church ;  to  re- 
dress whatever  they  may  have  done  contrary 
to  order ;  to  concert  measures  for  promoting 
the  prosperity  and  enlargement  of  the 
church;  to  create,  divide,  or  dissolve  Sy- 
nods; to  institute  and  superintend  the  agen- 
cies necessary  In  tbe  general  work  of  tbe 
chnrcb ;  to  appoint  ministers  to  such  labors 
as  fall  onder  its  Jurisdiction;  to  suppress 
8chi8raatlcal  and  other  disputations  accord- 
ing to  the  rules  provided  therefor;  to  re- 
ceive under  Its  Jurisdiction  other  ecclesiasti- 
cal bodies  whose  organization  is  conformed 
to  the  doctrine  and  order  of  this  church ;  to 
antborize  Synods  and  Presbyteries  to  exer- 
cise siniiiar  power  In  receiving  bodies  suited 
to  become  constituents  of  those  conrts  and  ly- 
hig  within  tbeir  geographical  iMunds  respec- 
tively; to  su];>erlntend  the  affairs  of  tbe 
whole  church ;  to  correspond  with  other 
churches;  and.  In  general,  to  recommend 
Bieasares  for  the  promotion  of  charity,  truth, 
and  holiness  throughout  all  the  churches  un- 
der Its  care." 

"(60)  Upon  the  recommendation  of  the  Ge- 
era]  Assembly,  at  a  stated  meeting,  by  a  two- 
thirds  vote  of  the  members  thereof  voting 
thereon,  the  confessions  of  faith,  catechism, 
constitntion,  and  rules  of  discipline  may  be 
amended  or  changed  when  a  majority  of  tbe 
Presliyteries,  upon  the  same  being  transmit- 
ted for  tbeir  action,  shall  approve  thereof. 
-The  other  parts  of  the  government — ^thnt  Is 
to  say,  the  general  regulations,  the  directory 
for  worship,  and  the  rules  of  order— may  he 
amended  or  changed  at  any  meeting  of  the 
General  Assembly  by  a  vote  of  two-thirds  of 
the  entire  number  of  commissioners  enrolled 
at  that  meeting,  provided  such  amendment  or 
change  shall  not  conflict.  In  letter  or  spirit, 
with  the  Confession  of  Faith,  Catechism,  or 
constitution." 

Tbe  defendants  In  error  contend  that  tbe 
teachings  of  the  Cumberland  Presbyterian 
Church  are  radically  different,  which  they 
claim  appears  when  the  teachings  and  doc- 
trines of  the  two  churches  are  placed  side  by 
side,  as  they  are  In  the  parallel  columns 
which  follow: 


Fresbrterlan    Church    In 

tbe   United    State*   of 

America. 

Co&{eulon8  of  Faith. 

Chapter  III. 

Of  Ood'a  Eternal  Decree. 

III.  B7  the  decree  of 
Ctod,  for  the  manireita- 
tlon  of  hla  glory,  aome 
men  and  angels  are  pre- 
destined unto  everlast- 
ing life,  and  others  fore- 
ordained to  everlasting 
death. 

IV.  These  angela  and 
men,  thus  predestined 
and  foreordained,  are 
particularly  and  un- 
changeably designed;  and 
their  number  la  so  cer- 
tain and  deSnIte  that  It 
cannot  be  either  Increas- 
ed or  diminished. 

V.  Those  of  mankind 
that  are  predestined  un- 
to life,  Ood,  before  the 
foundation  of  the  world 
was  laid,  according  to 
his  eternal  and  immuta- 
ble purpose  and  the  se- 
cret counsel  and  good 
pleasure  of  his  will,  hath 
chosen  In  Christ  unto 
everlaatlng  glory  out  of 
his  mere  free  grace  and 
love,  without  any  fore- 
sight of  faith  or  good 
works,  or  perseverance 
In  either  of  them,  or  any 
other  thing  In  the  crea- 
ture, aa  conditions  or 
causes  moving  Him 
thereunto;  and  all  to  the 
praise  of  hia  glorious 
grace. 

VI.  As  Ood  hath  ap- 
pointed the  elect  unto 
glory,  so  hath  He,  by  the 
eternal  and  most  free 
purpose  of  His  will,  fore- 
ordained all  the  means 
thereunto.  Wherefore 
they  who  are  elected,  be- 
ing fallen  in  Adam,  are 
redeemed  by  Christ,  are 
effectually  called  unto 
faith  In  Christ  by  his 
spirit  worldng  in  due 
season,  are  Justified, 
adopted,  sanctified  and 
Icppt  by  His  power 
through  faith  unto  sal- 
vation. Neither  are  any 
other  redeemed  by  Christ, 
effectually  called,  adopt- 
ed, Justified,  sanctified 
and  saved,  but  the  elect 
only. 

VII.  The  rest  of  man- 
Idnd,  Ood  was  pleased, 
according  to  the  un- 
searchable counsel  of  His 
own  will,  whereby  He 
extendeth  or  wlthholdetll 
mercy  as  He  pleaseth, 
for  the  glory  of  Hla 
sovereign  power  over  His 
creatures  to  pass  by,  and 
to  ordain  them  to  dis- 
honor and  wrath  for 
their  sin,  to  the  praise 
of  His  glorious  justice. 

The    Larger    Catechism. 

Q.  12.  What  are  the  de- 
crees of  OodT 

A.  Ood's  decrees  are 
the  wise,  free  and  holy 
acts  of  the  counsel  of 
His  win,  whereby  from 
all  eternity  Be  bath,  for 
Hla  own  glory,  un- 
changeably foreordained 
whatsoever  conies  to  pass 
In  time,  especially  con- 
cerning angels  and  men. 

Q.    13.  What   hath    God 
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Cumberland  Presbyterian 
Church. 

Confession   of   Faith. 

Decrees  of  Ood. 

8.  Ood,  for  the  manl- 
fesUtlon  of  His  glory 
and  goodnesa,  by  the 
most  wise  and  holy  coun- 
sel of  His  own  will,  free- 
ly and  unchangeably  or- 
dained or  determined 
what  he  himself  would 
do.  what  he  would  re- 
quire His  intelligent 
creatures  to  do,  and 
what  should  be  the 
awards  respectively  of 
the  obedient  and  the  dis- 
obedient. 

9.  Though  all  divine 
decrees  may  not  be  re- 
vealed to  men,  yet  It  Is 
certain  that  Ood  has  de- 
creed nothing  contrary 
to  Hla  revealed  will  or 
written  Word. 


Free  Will. 

S4.  Ood,  In  creating 
man  In  bis  own  likeness, 
endued  him  with  intelli- 
gence, sensibility  and 
will,  which  form  the 
basis  of  moral  character, 
and  render  man  capable 
of  moral  government. 

3E.  The  freedom  of  the 
will  is  a  fact  of  human 
consciousness,  and  Is  the 
sole  ground  of  human 
accountability.  Man,  in 
his  estate  of  Innocence, 
was  both  free  and  able 
to  keep  tbe  Divine  law, 
also  to  violate  it.  With- 
out any  constraint,  from 
either  physical  or  moral 
causes,  he  did  violate  it 
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eipceiallr  decreed  eoD- 
eernlng  angela  and  men? 
A.  God,  by  an  eternal 
and  Immutable  decree, 
out  of  Hli  mere  lore  (or 
the  prayers  ot  His  glor- 
ious grace,  to  be  manl- 
fesied  In  due  time,  bath 
elected  some  angels  to 
glory;  and  In  Christ  hatb 
chosen  some  men  to  eter- 
nal life,  and  the  meana 
thereof;  and  also  accord- 
ing to  Hts  sovereign  pow- 
er, 'and  the  unsearchable 
counsel  of  bis  own  will 
(whereby  He  extendetb 
or  withholdeth  favor  as 
He  pleaseth),  hath  pass- 
ed by  and  foreordained 
the  rest  to  dishonor  and 
wrath,  to  be  for  their  sin 
Inflicted,  to  the  praise  o( 
the  glory  of  His  Justice. 

The    Shorter    Catechism. 

Q.  7.  What  are  the  a»- 
crees   ot  God? 

A.  The  decrees  ot  God 
are  His  eternal  purpose 
according  to  the  counsel 
of  His  will,  whereby,  for 
his  own  glory.  He  hath 
foreordained  whatsoever 
come*  to  pasa. 

Chapter  X. 
Ot   BSectual    CaUlng. 

I.  All  those  whom  God 
hath  predestined  unto 
life,  and  those  only.  He 
la  pleased  In  bis  appoint- 
ed and  accepted  time  ef- 
fectually to  call  by  Ula 
word  and  Spirit  out  ot 
that  state  of  sin  and 
death,  in  which  they  are 
by  nature,  to  grace  and 
salvation  by  Jesus 
Christ;  enlightening  their 
minds  spiritually  and 
savingly  to  understand 
the  things  of  God;  tak- 
ing away  their  heart  ot 
stone,  and  giving  unto 
them  a  heart  of  fiesh; 
renewing  their  wills,  and 
by  his  almighty  power 
determining  them  to  that 
which  is  good;  and  ef- 
fectually drawing  them 
to  Jesus  Christ,  yet  so 
as  they  come  most  free- 
ly, being  made  willing 
by  His  grace. 

II.  This  effectual  call 
Is  of  God's  free  and  spe- 
cial grace  alone,  not 
from  anything  at  all 
foreseen  in  man,  who  Is 
altogether  passive  there- 
in, until,  being  quick- 
ened and  renewed  by  the 
Holy  Spirit,  he  Is  there- 
by enabled  to  answer  this 
call,  and  to  embrace  the 
grace  offered  and  con- 
veyed in  It. 

III.  Elect  Infanta,  dy- 
ing in  infancy,  are  re- 
generated and  saved  by 
Christ  tbrough  the  spirit, 
who  worketh  when,  and 
where,  and  how  he  plea- 
seth. So  also  are  all 
elect  persons,  who  ars 
Incapable  of  being  out- 
wardly called  by  th* 
ministry  of  the  Word. 

IV.  Others,  not  elected, 
although  they  may  be 
called  by  the  ministry  of 
the  Word,  and  may  have 
some  common  operations 
ot  the  Spirit,  yet  they 
never  truly  come  to 
Christ,  and  therefore 
cannot  be  saved.    •   •   • 


Catecbism. 

Q.  7.  What  are  the  de- 
crees of  God? 

The  decrees  of  God  are 
His  wise  and  holy  pur- 
poses to  do  what  shall  be 
tor  His  own  glory.  Sin 
not  being  (or  His  glory, 
therefore.  He  has  not  de- 
creed It. 


Divine  Influence. 

n.  Ood,  the  Father, 
having  set  forth  His 
Son,  Jesus  Christ,  as  a 
propitiation  for  the  sins 
of  the  world,  does  most 
graciously  vouchsafe  a 
manifestation  of  the  Holy 
Spirit  with  the  same 
intent  to  every  man. 


Regeneration. 

n.  Those  who  belleTe 
In  the  Lord  Jesus  Christ 
are  regenerated  or  born 
from  above,  renewed  In 
spirit,  and  made  new 
creatures  In  Christ. 


H.  An  Infanta  dying  In 
Infancy,  and  all  persons 
who  have  never  had  the 
faculty  ot  reason,  are  re- 
generated and  saved. 


The   tiarger  Catechism. 

Q.  67.  What  Is  the  ef- 
fectual  calling? 

A.  Effectual  calling  la 
the  work  of  God's  al- 
mighty power  and  grace, 
whereby  (out  of  his  free 
and  especial  love  to  his 
elect,  and  from  nothing 
In  them  moving  him 
thereunto)  He  doth  In 
his  accepted  time  Invite 
and  draw  them  to  Jesus 
Christ,  by  His  Word  and 
Spirit,  savingly  enlight- 
ening their  minds,  re- 
newing and  powerfully 
determining  their  wills, 
so  as  they  (although  In 
themselves  dead  In  sin) 
are  hereby  made  willing 
and  able  freely  to  answer 
His  call,  and  to  accept 
and  embrace  the  grace 
offered  and  conveyed 
therein. 

Q.  68.  Are  the  elect 
only  effectually  called? 

A.  All  the  elect,  an4 
they  only,  are  effectually 
called,  although  others 
may  be  and  often  are 
outwardly  called  by  the 
ministry  of  the  Word, 
and  have  aome  common 
operation  of  the  Spirit, 
who,  for  their  willful 
neglect  and  contempt  of 
the  grace  offered  to 
them,  being  Justly  left 
In  their  unbelief,  do 
never  truly  come  to 
Jesus  Christ. 

The    Shorter    Catechism. 

Q.  U.  What  la  the  mis- 
ery of  that  estate  where- 
in  man  fell? 

A.  All  mankind,  by 
their  fall,  lost  commun- 
ion with  God,  are  under 
His  wrath  and  curse, 
and  so  made  liable  to  all 
the  miseries  of  this  life, 
to  death  itself,  and  to 
the  pains  of  hell  forever. 

Q.  20.  Did  God  leave 
all  mankind  to  perish  In 
the  estate  ot  sin  and 
misery? 

A.  God,  having  out  of 
his  mere  good  pleasure 
from  all  eternity  elected 
some  to  everlasting  life, 
did  enter  Into  a  cove- 
nant of  grace  to  deUver 
them  out  of  the  estate  of 
sin  and  misery,  and  to 
bring  them  into  an  ee- 
tate  of  salvation  by  a 
Redeemer. 

q.  21.  Who  is  the  Re- 
deemer of  God's  elect? 

A.  The  only  Redeemer 
ot  God's  elect  is  the 
Lord  Jesus  Christ,  who, 
being  the  eternal  Son  ot 
God,  became  man.  and 
was  so,  and  continueth  to 
be  God  and  man.  In  two 
distinct  natures  and  one 
person  forever. 

Chapter  XI. 
Of  Justification. 

I.  Those  whom  God  ef- 
fectually calletb  He  also 
justlfieth.    •    •    • 

IV.  God  did,  from  all 
eternity,  decree  to  Just- 
ify all  the  elect;  and 
Christ  did  In  the  fullness 
of  time  die  for  their  sin, 
and  rise  again  for  their 
Justification;  neverthe- 
less they  are  not  Justified 
until     the     Holy     Spirit 


Catechism. 

n.  What  are  the  evils 
of  that  estate  into  wbicit 
mankind,  fell? 

Mankind,  In  conse- 
quence of  the  tall,  have 
no  communion  with  God, 
discern  not  spiritual 
things,  prefer  sin  to 
holiness,  auffer  from  ihe 
tear  of  death  and  re- 
morse ot  conscience,  and 
from  the  appreiiension  of 
future   punishment. 

22.  Did  Ood  leave  man- 
kind to  perlah  In  thia  es- 
tate? 

No;  Ood  out  of  his 
meT»  good  pleasure  aud 
love  did  provide  salva- 
tion tor  sU  mankind. 

23.  How  did  Ood  pro- 
vide salyation  for  man- 
kind? 

By  giving  Bis  Son. 
who  'became  man,  and 
so  was  and  continues  to 
be  both  God  and  man  in 
one  person,  to  be  a  pro- 
pitiation for  the  sins  ot 
the  world. 


Jnstlfleatlon. 

4t.  Ail  those  who  truly 
repent  ot  their  sins,  and 
In  faith  commit  them- 
selves to  Christ.  Ood 
freely   losUfles.    •    •    « 
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doth  to  due  Ume  sfctnal- 
if  apply  Christ  unta 
tbem. 

Cliaptar  Xin. 

Of    SancUlicaUoB. 

I.  They  who  ara  aN 
lectually  called  and  r»> 
Koented,  haTing  a  naw 
heart  and  a  naw  tpirlt 
created  in  them,  ara  fur- 
ther lanctiflad,  really 
ud  personally,  tbrougb 
the  virtue  of  Cbrlic's 
death  and  raaurrectloo, 
bf  Hli  Word  and  Spirit 
iveHlos   In    them. 

The  Laiser    Catechiun. 

Q.  7S.  What  Is  aanctl- 
llcaUon  ? 

A.  Sanetiflcatlon  la  • 
work  of  God'a  israce, 
whereby  they  whom  God 
huh  before  the  founda- 
tion of  the  world  choaen 
to  be  holy  are  In  Ume, 
through  the  powerful 
operation  of  hla  eplrit, 
aspiring  tha  death  and 
recurrection  of  Christ 
nolo  tbem,  renewed  In 
their  whole  man  after  tha 
Inaca  of  Ood.    •    •    • 

Chapter  XIV. 

Of  Savins  Faith. 

I.  Tha  grace  of  faith, 
whereby  the  elect  ara 
enabled  to  believe  to  tha 
uving  of  their  souia,  ii 
the  work  of  the  spirit 
o(  Christ  In  their  hearts, 
udts  ordinarily  wrought 
by  the  ministry  of  the 
Word,  by  which  also, 
•Bl  by  tha  admlnlstra- 
ttn  of  the  Sacraments 
ud  prayer.  It  is  increas- 
ed and  strengthened. 

Chapter  XVU. 

Of  The   Perseverance   Of 
The  Saints. 

I.  They  whom  Ood 
hath  accepted  In  hla  ba- 
lovad.  ettectually  called 
and  tanctUled  by  tha 
Spirit,  can  neither  total- 
l)r  nor  finally  tall  away 
from  the  state  of  grace, 
but  ahall  certainly  per- 
Hvera  therein  to  the 
end,  and  b«  eternally 
■aved. 

II.  Tnis  perseverance 
of  the  saints  depends 
not  upon  their  own  free 
will,  but  upon  the  im- 
mutability of  the  decree 
o(  election,  flowing  from 
the  free  and  unchange- 
able love  of  God  the 
Ftither,  upon  the  eCSca- 
C7  of  tlie  merit  and  In- 
tercession of  Jesus 
Chitot,  tha  abiding  of 
the  Spirit  of  the  seed  ot 
(lod  wiiliin  them,  and  tha 
nature  of  the  covenant 
ot  grace,  from  all  which 
•ilaeth  also  the  certainty 
ud  infallibility    thereof. 

John  M.  aault  and  B.  V.  Carter,  for  plain- 
tiffs In  error.  E.  Marvin  Underwood,  W.  C. 
Caldwell,  and  J.  J.  McOIellan,  tor  defend- 
ants In  error. 

COBB,  P.  J.  (after  stating  the  facts).  1. 
Tlie  present  case  presents  one  of  ttiose  contro- 
Tergles  wblcli  bave,  unfortunately,  In  the 
past  often  found  their  way  into  the  cItU 
courts  of  this  country.    The  courts  of  this 


Saving  Faith. 

«.  Saving  faith,  in- 
cluding assent  to  tha 
truth  of  Qod'a  Holy 
Word,  is  tha  act  of  re- 
ceiving and  resting  upon 
Christ  alone  tor  salva- 
tion, and  is  accompanied 
by  contrition  for  >iu  and 
a  full  purpose  of  heart  to 
turn  from  tt  sad  Uvs 
onto  Ood. 


Piasarvatlon  and  Be- 
lievers. 

60.  Those  whom  Ood 
hath  justified  he  will  al- 
so glorify.  Consequent- 
ly the  truly  regenerated 
soul  will  not  totally  fail 
away  from  a  state  of 
grace,  but  will  be  pre- 
senrsd  to  aTerlastIng 
Ufa. 


61.  Tha  preservation  ot 
believers  depends  on  the 
unchangeable  love  and 
power  of  God,  the  mer- 
its, advocacy,  and  inter- 
cession of  Jesus  Christ, 
the  abiding  of  Holy 
Spirit  and  aeed  of  God 
within  them,  and  the 
nature  ot  tha  covenant 
ot  graoa.   •  •  • 


State  hare  been  remarkably  free  from  cases 
originating  In  schism  In  a  religious  body. 
Numerous  cases  appear  in  the  briefs  of  coun- 
sel, from  different  courts  of  tliis  country,  as 
well  as  some  in  the  BngUSh  and  Scottish 
courts,  invoWlng  controversies  growing  out 
of  differences  of  opinion  between  parties  and 
factions  in  ecclesiastical  organizations.  On 
accoimt  of  the  union  between  the  church  and 
the  government  in  England,  the  decisions  of 
the  civil  courts  of  that  country  cannot  be  im- 
plicitly followed  by  the  courts  of  this  coun- 
try, where  the  cItU  authorities  have  no  right 
to  Interfere  in  matters  peculiarly  ecclesiasti- 
cal. The  first  amendment  to  the  Constitu- 
tion of  the  United  States  denies  to  Congress 
the  power  to  make  any  law  respecting  the 
establishment  of  religion  or  prohibiting  the- 
free  exercise  thereof.  Civ.  Code  1S95,  i  6014. 
That  instrument  contains  no  limitation  on 
the  powers  of  the  state's  In  this  particular, 
but  every  state  in  the  Union  has  in  Its  Con- 
stitution a  provision  denying  to  the  civil  au- 
thorities the  right  to  control  or  Interfere  iiv 
any  way  in  matters  purely  ecclesiastical. 
The  people  of  no  state  In  the  Union,  as  a  po- 
litical entity,  have  any  creed  or  religion.  The 
people  of  the  United  States,  as  a  political  en- 
tity, have  no  creed  or  religion.  Each  Indi- 
vidual wltliln  the  Jurisdiction  of  the  United 
States,  whether  he  be  within  the  limits  of  a 
state  or  elsewhere,  has  a  right  to  determine- 
for  himself  all  of  those  questions  which  re- 
late to  his  relation  to  the  Creator  of  the  uni- 
verse. No  civil  authority  can  coerce  him  to- 
accept  any  religious  doctrine  or  teaching,  or 
restrain  him  from  associating  himself  with 
any  class  or  organization  which  promulgates 
religious  teachings.  Whether  he  shall  adopt 
any  religious  views,  or,  if  so,  what  shall  be 
the  character  of  those  views,  and  the  persona 
with  whom  he  shall  associate  in  carrying  out 
tlie  particular  views,  are  all  questions  ad- 
dressed to  his  Individual  conscience,  which  na 
human  authority  has  the  right,  even  in  the 
slightest  way,  to  interfere  with,  so  long  a» 
his  practices  In  carrying  out  his  peculiar 
views  are  not  Inconsistent  with  the  peace  and 
good  order  of  society.  We  have  confined  our 
investigations  In  this  case  almost  entirely  to 
the  decisions  of  the  courts  of  this  country, 
for  the  reasons  above  referred  to. 

When  an  individual  becomes  a  member  of  a 
religious  organization,  his  uniting  with  It  is 
his  vohintary  act,  and  he  becomes  bound  by 
the  rules  and  usages  of  the  organization.  A 
religious  association  usually  adopts  a  consti- 
tution, by  laws,  and  form  of  government.  A 
member,  when  he  enters  the  organization, 
voluntarily  assumes  the  duty  of  obeying  the 
laws  of  the  association.  As  to  all  mattera 
purely  ecclesiastical  he  Is  bound  by  the  de- 
cisions of  the  tribunal  fixed  by  the  organiza- 
tion to  which  he  belongs,  as  an  arbiter  to  de- 
termine the  disputed  questions  relating  to- 
matters  peculiarly  within  the  province  of  the 
organlzatioi>    In  attempting  to  c^iry  out  the 
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purpose  for  which  religions  associations  are 
formed  It  becomes  necessary,  In  almost  every 
Instance,  for  the  orgnnization  to  hold  and 
own  property.  The  members  of  the  organiza- 
tion therefore  become  Interested  In  the  prop- 
erty BO  owned.  Differences  may  arise  which 
bring  about  disputes  as  to  what  Interest  a 
members  or  class  of  members  of  an  organiza- 
tion may  have  in  this  property.  Rights  of 
property  are  as  peculiarly  within  the  Juris- 
diction of  the  civil  courts  of  the  land  as  pure- 
ly religious  rights  are  within  the  Jiu'lsdlction 
of  the  ecclesiastical  tribunals  of  a  religious 
organization.  How  far  the  civil  courts  will 
interfere  in  the  affairs  of  a  religious  body, 
where  property  rights  are  Involved,  is  a  ques- 
tion which  has  been  addressed  to  many  courts 
of  this  country.  Often  the  controversy  as  to 
the  right  of  property  grows  ont  of  a  contro- 
versy as  to  creed,  doctrine,  or  teaching. 
While  all  of  the  rulings  of  the  American 
courts  cannot  be  said  to  be  entirely  uniform, 
the  great  weight  of  authority  is  to  the  effect 
that  if  a  religious  organization  has,  under  Its 
form  of  government,  a  tribunal  constituted 
with  Jurisdiction  to  decide  difFerences  be- 
tween Its  members  as  to  creed,  teaching,  or 
doctrine,  the  dvll  courts  will  not  undertake 
to  review  or  revise  the  Judgment  of  the 
church  tribunal  in  reference  to  snch  matters. 
The  cases  which  support  this  ruling  seem  to 
be  founded  upon  sound  reasoning,  when  we 
take  into  consideration  the  constitutional  pro- 
visions which  deny  to  Ciongress  and  the  law- 
making powers  of  the  different  states  the 
right  to  interfere  in  matters  purely  ecclesias- 
tical. In  some  cases  It  has  been  said  that 
the  decisions  of  the  church  tribunals  are  per- 
suasive, and  not  to  be  departed  from  by  the 
civil  courts,  except  where  the  decisions  are 
clearly  wrong.  But  the  sounder  rule  is  that 
laid  down  in  those  cases  in  which  it  is  held 
that,  If  the  matter  relates  to  creed,  doctrine, 
or  teaching,  the  judgment  of  the  constituted 
church  tribunal  is  absolutely  conclusive  upon 
the  civil  courts,  whether,  in  the  opinion  of 
the  Judge  of  such  courts,  the  decision  appears 
to  be  right  or  wrong.  Whore  a  right  of  prop- 
erty turns  upon  such  a  decision  the  dvll 
courts  will  allow  the  property  to  go  in  that 
direction  in  which  the  decision  of  the  church 
tribunal  carries  It  One  of  the  leading  cases 
on  the  subject  in  this  country  is  Watson  v. 
Jones,  13  Wall.  (U.  S.)  670.  20  U  Ed.  600.  It 
was  there  held  that  in  a  case  where  the  right 
of  property  asserted  in  the  civil  courts  is  de- 
pendent upon  a  question  of  doctrine,  disci- 
pline, ecclesiastical  law,  rule,  custom,  or 
church  government,  and  that  question  has 
been  decided  by  the  highest  tribunal  within 
the  organization  to  which  it  has  been  carried, 
the  civil  courts  will  accept  that  decision  as 
conclusive,  and  be  governed  by  it  in  its  ap- 
plication to  the  case  before  it  In  the  opinion 
Mr.  Justice  Miller  says:  "It  is  not  to  be  sup- 
posed that  the  Judges  of  the  civil  courts  can 
be  as  competent  in  the  ecclesiastical  law  and 
religious  faith  of  all   these  bodies  as  the 


ablest  men  are  in  reference  to  tbdr  own.  It 
.would  therefore  be  an  appeal  from  the  more 
learned  tribunal  in  law,  which  should  decide 
the  case,  to  the  one  which  Is  less  so."  Page 
729  of  13  Wall.  (20  L.  Ed.  666).  See,  also, 
7  Rose's  Notes,  769;  Brundage  v.  Deardorf, 
92  Fed.  214,  84  0.  C.  A.  304;  Sehwelker  v. 
Hnsser,  146  lU.  399,  34  N.  E.  1022;  Lamb  ▼. 
Cain,  14  li.  R.  A.  518,  129  Ind.  4S6,  29  N.  B. 
13;  Watson  v.  Avery,  66  Ky.  332;  Trustees  of 
Trinity  M.  E.  Church  of  Norwich  v.  Harris, 
73  Conn.  216,  47  AtL  116.  50  L.  B.  A.  636; 
White  Lick  Quarterly  Meeting  of  Friends,  by 
Hadley  et  al..  Trustees,  v.  White  Lick  Quar- 
terly Meeting  of  Friends,  by  Mendenhall  et 
al..  Trustees,  89  Ind.  136. 

2.  The  constituted  tribunal  of  the  religious 
organization  has  Jurisdiction  to  determine  ftll 
ecclesiastical  questions  which  are  submitted  to 
it  under  the  law  and  usages  of  the  society. 
It  has  also  the  authority  to  determine  for  It- 
self  whether  it  has  Jurisdiction  in  a  given 
case.  The  highest  church  court  of  a  religions 
society  Is  like  the  highest  civil  court  It  has 
submitted  to  it  not  only  questions  growing 
out  of  controversies,  but  It  has,  of  necessity. 
Imposed  upon  it  the  duty  and  responsibility 
of  determining  what  are  within  the  limits  of 
its  Jurisdiction.  In  the  case  of  Watson  v. 
Farris,  45  Mo.  183,  it  was  held  that  the  Gen- 
eral Assembly  of  the  Presbyterian  Church, 
commonly  known  as  "Old  School,"  possessed 
extensive  original  and  appellate  Jurisdiction, 
and  whether  a  case  is  regularly  or  Irregnlar- 
ly  before  it  is  a  subject  for  it  to  determine 
for  Itself.  In  the  opinion  Judge  Wagner 
says  (page  197) :  "Now,  the  General  Assembly 
Is  the  highest  court  or  Judicatory  known  to 
the  Presbyterian  Church.  It  possesses  ex- 
tensive original  and  appellate  Jurisdiction; 
and  whether  the  case.  In  the  matter  of  the 
Declaration  and  Testimony  signers,  was  reg- 
ularly or  irregularly  before  it  was  a  subject 
for  It  to  determine  for  itself,  and  no  civil 
courts  can  revise,  modify,  or  impair  Its  ac- 
tion in  a  matter  of  purely  ecclesiastical  con- 
cern." When  a  controversy  Involving  the 
rights  of  a  member  is  presented  to  the  dvll 
courts,  they  will  examine  Into  the  constitu- 
tion and  laws  of  the  religious  society,  to  de- 
termine whether  a  tribunal  has  been  erected 
for  the  decision  of  ecclesiastical  questions, 
and  they  will  also  examine  into  the  laws  of 
the  association,  to  determine  whether  the  de- 
cision by  the  tribunal  was  concerning  a  matp 
ter  which  was  within  Its  Jurisdiction.  If  Its 
Jurisdiction  depends  upon  the  construction 
of  its  own  laws,  and  such  laws  have,  either 
expressly  or  impliedly,  conferred  upon  It  the 
right  to  determine  the  limits  of  its  Jurisdic- 
tion, the  decision  of  the  church  tribunal  as 
to  its  Jurisdiction  will  be  no  less  binding  than 
its  decision  on  the  merits  of  the  ecclesiastical 
question  determined  by  It  However,  if  it 
develops,  from  an  examination  of  the  con- 
stitution, laws,  and  usages  of  tnt  church, 
that  the  Judgment  Is  beyond  the  Jurisdiction 
of  the  church  tribunal,  ^d  so  manifestly 

Digitized  by  Va 


6a.) 


MACK  T.  KIMB. 


193 


beyond  It  that  tbelre  can  be  do  difference  of 
opinion  as  to  this  fact,  the  civil  conrts  will 
interfere  to  protect  the  members  in  their 
rights  of  proi)erty,  InToIved  in  such  a  lawless 
and  revolutionjiry  action  by  the  ecclesiastical 
organization.    Where  it  is  manifest  that  the 
church  conrt  has  decided  a  question  which, 
under  no  reasonable  constnictlon  of  the  rules 
of  the  church,  could  be  within  the  jurisdiction 
of  the  tribunal,  the-clyil  courts  will  recognize, 
as  the  true  church,  those  members  who  ad- 
here to  the  tenets  and  doctrines  of  the  or- 
ganization, and  who  are  adhering  to  the  rules 
of  the  church  and  living  under  the  form  of 
gOTemment   prescribed   by   its  constitution, 
and  cause  the  property  to  follow  the  line  as 
recognized  by  this  class.     So  long  as  church 
tribunals  merely  decide  questions  which  arise 
from  time  to  time  in  regard  to  the  teachings, 
doctrines,  or  government  of  the  church,  con- 
nected with  the  purposes  for  which  It  was 
organized,  the  civil  courts,  even  though  rights 
of  property  are  Involved,  will  not  Interfera 
Bnt  whenever  a  majority  in  those  organiza- 
tions in  which  a  majority  of  the  members  or- 
dinarily control,  or  where  the  highest  courts 
In  those  organizations  which  provide  for  varl- 
0D8  courts  to  determine  these  questions,  take 
guch  steps  as  to  clearly  Indicate  an  abandon- 
ment of  the  original  scheme  and  purpose  of 
the  organization,  and  use  It  for  ends  which 
were  not  expressly  contemplated,  and  under 
DO  reasonable  construction  of  the  rules  could 
ever  have  been  contemplated,  those  who  are 
faithful  to  the  original  purposes  of  the  or- 
ganization  are  to   be  treated   as   the  true 
church  and  the  owners  of  the  property  com- 
mitted to  It  for  the  promulgation  of  its  teach- 
ings and   doctrines.      In   Mt    Zlon   Baptist 
Church  V.  Whltmore,  83  Iowa,  138,  49  N.  W. 
81,  13  L.  R.  A.  198,  it  was  held  that  the  ma- 
jority of  the  members  of  a  Baptist  church, 
although  it  was  independent  in  government, 
have  no  power  to  divert  the  church  property 
to  the  propagation  of  doctrines  contrary  to 
Baptist  articles  of  faith  and  church  cove- 
nants, and  on  attempting  to  do  so  they  may 
be  enjoined  from  interfering  with  the  proper 
use  and  control  of  the  property  by  the  minor- 
ity.   It  was  also  held.  In  that  case,  that  the 
decision  of  a  Baptist  council,  on  the  joint 
call  of  both  factions  of  a  Baptist  church, 
which  agree  to  accept  It  as  final,  that  the  doc- 
trines taught  by  the  majority  faction  are  not 
in  harmony  wltii  the  teachings  of  the  denomi- 
nation. Is  conclusive,  and  may  be  adopted  by 
a  court  as  the  basis  of  its  action  in  giving 
the  control  of  the  church  property  to  the 
other  faction.    In  Christian  Church  of  Sand 
Creek  v.  Church  of  Christ  of  Sand  Creek, 
219  III.  503,  76  N.  B.  703,  the  ruling  was 
that  where  members  of  a  religious  congrega- 
tion divide  and  a  new  organization  is  formed 
by  the  withdrawing  faction,  the  title  to  prop- 
erty of  the  congregation  remains  in  the  part 
of  the  congregation  which   adheres  to  the 
tenets  and  doctrines  originally  taught  by  the 
congregation  to  whose  use  the  property  was 
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originally  dedicated.  There  was  also  a  rul- 
ing to  the  effect  that  where  members  of  a 
seceding  faction  of  a  congregation  form  a  new 
organization,  and  teach  and  practice  Innova- 
tions not  recognized  or  taught  by  the  original 
congregation,  they  abandon  their  Interest  in 
the  property  belonging  to  the  original  congre- 
gation at  the  time  of  the  division.  See,  also. 
Smith  V.  Pedlgo,  19  L.  R.  A.  433.  32  L.  R.  A. 
838,  146  Ind.  361,  33  N.  B.  777,  44  N.  B.  363; 
Ferrarla  v.  Vasconcellos,  81  111.  25 ;  Hale  v. 
Everett,  63  N.  H.  9, 16  Am.  Rep.  82 ;  Schnorr's 
Appeal,  67  Pa.  138,  6  Am.  Rep.  416;  Appeal 
of  Ramsey,  88  Pa.  60;  Bear  v.  Heasley,  08 
Mich.  279,  57  N.  W.  270,  24  L.  R,  A.  615. 

The  principle  at  the  foundation  of  all 
these  rulings,  as  well  as  a  great  many  others 
along  the  same  line  that  might  be  cited.  Is 
that  property  which  Is  devoted  to  the  pur- 
poses of  a  given  religious  organization  must 
be  used  for  the  purpose  to  which  it  is  de- 
voted, and  that  where  the  controlling  author- 
ity of  the  organization  (whether  it  be  a 
majority  of  the  congregation  of  those  church- 
es having  a  congregational  form  of  govern- 
ment or  the  highest  court  of  a  church  in 
those  churches  which  have  different  tribu- 
nals, with  api)eals  from  one  to  the  other)  en- 
gages In  a  palpable  attempt  to  divert  the 
property  to  a  purpose  uttei-ly  variant  from 
that  to  which  it  was  originally  devoted,  the 
civil  conrts  will  Interfere,  ev«i  at  the  in- 
stance of  a  minority,  In  cases  where  the 
form  of  church  government  Is  congregational; 
or  at  the  instance  of  the  dissenters,  without 
regard  to  number,  where  the  form  of  govern- 
ment Is  other  than  congregational,  and  pro- 
tect them  In  their  property  rights  against 
those  who,  without  authority,  are  attempting 
to  carry  the  property  along  lines  that  are 
utterly  variant  from  the  purpose  for  which 
the  organization  was  formed.  But  in  all 
cases  of  this  character  It  must  appear  that 
the  governing  authorities  of  the  church  have 
abandoned  the  tenets  and  doctrines  of  the 
original  organization.  Whether  they  have 
so  abandoned  them  is  an  ecclesiastical  ques- 
tion; and  if,  under  the  form,  of  government  of 
the  church,  there  is  a  tribunal  of  any  charac- 
ter erected  for  the  decision  of  these  questions, 
the  civil  courts  will  not  undertake  to  revise 
or  review  the  judgment  of  this  tribunal,  pro- 
vided the  question  is  of  such  a  character 
that  it  would  admit  of  dispute,  and  would 
therefore  be  proper  for  decision  by  the  ec- 
clesiastical tribunal.  So  long  as  the  case 
rests  upon  debatable  ground,  as  to  whether 
there  has  been  an  abandonment  of  the  pur- 
pose of  the  original  organization,  the  courts 
will  allow  the  judgment  of  the  church  tri- 
bunal to  stand  without  question :  but  where, 
in  a  given  case,  the  facts  are  such  that  there 
can  be  no  question  that  there  has  been  a  com- 
plete abandonment,  and  as  a  result  the  prop- 
erty will  be  diverted  to  purposes  never  con- 
templated by  the  original  organization,  the 
civil  courts  will  interfere  at  the  Instance  of 
those  who  adhere  to  the  tea(^il|igB  of  tbe 
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original  association.  If  property  la  acquired 
by  a  Baptist  cburcb,  which,  at  the  time  of 
its  organization,  is  teaching  the  doctrines  of 
the  Baptist  faith  as  it  Is  ordinarily  under- 
stood, and  thereafter  a  majority  of  the  con- 
gregation sboald  determine  to  dlssolye  the 
organization  and  unite  with  an  ecclesiastical 
body  which  was  teaching  doctrines  utterly 
antngoDlstic  to  what  are  commonly  under- 
stood as  the  doctrines  of  the  Baptiat  Church, 
the  civil  courts  would  protect  the  minority, 
vrho  adhere  to  the  doctrines  of  ttie  original 
organization,  in  their  right  to  hold  the  prop- 
erty, even  though  such  minority  consisted  of 
only  one  person.  But  If  the  question  should 
arjse  in  a  Baptist  congregation  as  to  what  is 
the  doctrine  of  the  Baptist  Church,  and  the 
differences  should  be  such  as  It  was  mani- 
fest that  there  could  be,  in  the  light  of 
the  history  of  the  particular  church  and 
other  churches  of  similar  faltli,  doubt  as 
to  what  was  the  true  rule  to  be  followed 
'  by  a  Baptist  church,  and  the  church  tribunal, 
constituted  according  to  the  customs  and 
usages  of  Baptist  Churches,  should  decide 
these  differences,  the  dvll  courts  would  not 
attempt  to  Interfere-  with  the  Judgment  of 
this  tribunal  determining  the  doctrinal  dif- 
ferences between  the  members  of  the  congre- 
gation. 

There  Is  a  radical  difference  between  an 
abandonment  of  all  the  teachings  and  doc- 
trines of  a  church  and  a  mere  difference  of 
opinion  among  the  members  of  an  organiza- 
tion as  to  what  are  the  true  doctrines  and 
teachings  of  the  organization.  There  may 
be  cases  where  the  entire  abandonment  will 
be  attempted,  and  such  intention  would  be 
clear  and  palpable.  But  the  cases  which 
are  most  apt  to  arise  are  those  which  are 
upon  the  border  line,  when  It  Is  hard  to  de- 
termine, In  the  particular  case,  whether  the 
action  of  the  constituted  authorities  of  the 
church  is  an  abandonment  of  its  original 
teachings,  or  merely  a  judicial  determination 
as  to  what  are  the  true  teachings  of  the 
church.  The  fact  that  there  are  cases  lying 
80  near  to  this  border  line  is  the  reason  that 
there  are  apparently  conSictlng  decisions  by 
the  courts  in  this  country  as  to  when  it  If 
proper  for  the  civil  courts  to  Interfere  in 
the  affairs  of  an  ecclesiastical  organization. 
It  is  true,  in  this  class  of  cases,  as  it  is  in 
every  case  arising  under  the  law,  that  the 
dvll  courts  have  generally  laid  down  the 
correct  rule  that  they  will  not  Interfere  with 
the  affairs  of  an  ecclesiastical  organization, 
where  the  rights  of  property  are  involved, 
unless  there  has  been  a  palpable  attempt  by 
the  governmental  authorities  of  the  church 
to  abandon  altogether  the  teachings  of  the 
original  organization.  But  there  are  cases 
where  this  rule  has  been,  as  to  the  facts  of 
the  particular  controversy,  wrongly  applied. 
If  the  members  of  a  church  abandon  the 
tenets  of  the  church,  they  lose  their  Interest 
in  the  property  of  the  church.  If  they  adhere 
to  the  doctrines  of  the  church,  but  abandon 


the  organization,  they  also  lose  their  inter- 
est In. the  property  of  the  church.  This  lat- 
ter pro{)osltlon  is,  in  effect,  the  ruling  in  the 
case  of  Godfrey  v.  Walker,  42  Ga.  562.  In 
that  case  tl»e  property  was  conveyed  to  trus- 
tees, for  the  use  of  the  colored  members  of 
the  Methodist  Episcopal  Church  South,  with- 
in the  Jurisdiction  of  the  General  Confer- 
ence of  that  church,  and  a  large  portion  of 
the  congregation  severed  their  connection 
with  this  church  and  united  with  the  African 
Methodist  Elplscopal  Church;  and  it  was 
held  that  they  thereby  lost  all  their  Interest 
in  the  property,  and  it  became  subject  to  the 
control  of  the  General  Conference  of  the 
Methodist  Episcopal  Church  South,  and  did 
not  become  the  property  of  the  African  Meth- 
odist Episcopal  Church. 

The  Code  declares:  "A  majority  of  those 
who  adhere  to  its  organization  and  doctrines 
represent  the  church.  The  withdrawal  by 
one  part  of  a  congregation  from  the  original 
body,  or  uniting  with  another  church  or  de- 
nomination, is  a  relinquishment  of  all  rights 
in  the  church  abandoned."  (Mv.  Code  1895, 
i  2360.  It  will  be  noted  that  this  section  Is  a 
mere  codification  of  the  ruling  made  in 
Bates  V.  Houston,  66  Ga.  198.  That  case  In- 
volved a  controversy  arising  In  a  Baptist 
cburcb  which  had'  a  t»ngregatlonal  form  of 
government.  The  rule  laid  down  there  Is  the 
one  which  Is  laid  down  by  all  the  courts,  and 
which  is  the  one  above  referred  to,  that  the 
abandonment  of  the  teachings  of  the  church 
by  members  of  the  organization  will  cause 
them  to  lose  their  Interest  in  the  property  of 
the  original  organization  which  was  set 
apart  for  the  promulgation  of  certain  teach- 
ings. No  question  as  to  the  effect  of  the  rul- 
ing of  ecclesiastical  tribunals  In  reference 
to  mere  difference  as  to  what  were  the  doc- 
trines of  the  church  was  Involved  in  that 
case.  But  another  general  rule,  recognized 
by  all  of  the  courts,  was  also  laid  down  In 
that  case,  which  is  embodied  in  Glv.  Code 
1896,  i  2362,  In  the  following  I<uiguage: 
"Courts  are  reluctant  to  Interpose  in  ques- 
tions affecting  the  management  of  the  tem- 
poralities of  a  church;  but  when  property 
is  devoted  to  a  specific  doctrine  or  purpose, 
the  courts  will  prevent  It  from  being  divert- 
ed from  the  trust."  The  case  of  Harris  v. 
Brown,  124  Ga.  310,  62  S.  B.  610,  2  L.  R.  A. 
(N.  S.)  828,  did  not  Involve  any  of  the  ques- 
tions now  before  us,  and  the  section  of  the 
Code  last  cited  was  simply  mentioned  to 
emphasize  the  rule  therein  laid  down. 

3.  When  an  ecclesiastical  organization  ac- 
quires property  by  deed,  or  will,  or  other  In- 
strument, and  the  Instrument  in  express 
terms  provides  that  the  property  shall  be  de- 
voted to  the  teaching,  support,  and  spread 
of  some  specific  form  of  doctrine  or  belief, 
the  civil  courts  have  authority  to  interfere 
in  the  affairs  of  the  organization  for  the  pur- 
pose of  preventing  a  diversion  of  the  prop- 
erty from  the  uses  to  which  it  was,  by  the 
instrument,  devoted.    This  rule  Is  laid  down 
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and  recognized  by  Mr.  Jnstlce  Miller  In  tbe 
oise  of  Watson  v.  Jones,  supra.  See,  also, 
First  Baptist  Church  of  Paris  v.  Fort,  93 
Tei.  215.  54  S.  W.  892,  49  L,.  R.  A.  617.  But 
where  property  Is  acquired  by  an  ecclesiasti- 
cal organization,  and  there  Is  nothing  In  the 
iiistrouient  under  which  the  title  passes  to 
tbe  organization,  or  to  trustees  In  Its  behalf, 
wblch  Imposes  a  limitation  upon  tbe  uses 
to  which  the  property  shall  be  devoted.  It  is 
to  be  presumed  that  It  was  tbe  Intention  of 
tbe  donor  that  the  property  was  to  be  devot- 
<vl  to  religious  purposes,  and  In  such  manner 
and  in  such  way  as  the  governing  body  of 
tbe  organization,  whatever  it  may  be,  shall, 
under  Its  constitution  and  rules,  determine, 
and  so  long  as  any  existing  religfious  organi- 
zation can  be  ascertained  to  be  that  organi- 
zation, or  Its  regular  legitimate  successor.  It 
is  entitled  to  the  use  of  tbe  property.  See 
Baptist  Church  y.  Fort,  supra.  In  case  of  a 
Ecbism  In  such  an  organization,  no  inquiry 
will  be  had  into  the  existing  religious  opin- 
ions of  those  who  comprise  the  legal  and  reg- 
ular organization.  The  proper  inquiry  is: 
Which  of  tbe  two  factions  constitute  the 
cburcb?  And  tbose  who  adhere  to  the  ac- 
knowledged organization  are  entitled  to  the 
use  of  the  property,  whether  adhering  or  not 
to  the  doctrines  originally  professed.  Wat- 
son V.  Jones,  supra;  Baptist  Obnrcb  T.  Fort, 
topra. 

4.  Tbe  Instrument  under  which  tbe  Gnm- 
bo'land  Presbyterian  Chnrcb  of  Atlanta  ac- 
qolred  title,  through  its  trustees,  to  the 
property  In  controversy,  does  not  in  express 
terms  provide  that  tbe  property  shall  be 
used  for  tbe  promotion  of  any  particular 
teactiing  or  doctrine.  The  trustees  hold  the 
title  for  the  benefit  of  tbe  ecclesiastical  or- 
ganlzatloD  known  as  the  "Cumberland  Pres- 
byterian Cburcb,"  of  which  tbe  Atlanta 
chnrcb  was  a  component  part  Hence  there 
la  nothing  in  tbe  present  case  which  author- 
izes tbe  interference  of  the  civil  courts  upon 
tbe  ground  tbat  tboe  has  been  a  diversion 
of  a  trust  fund  on  account  of  a  violation  of 
the  terms  of  the  Instrument  creating  the 
trust  Tbe  title  to  the  property  was  acquir- 
ed In  the  ordinary  way,  by  gift  or  purchase, 
without  limitation,  except  that  It  was  to  be 
used  for  religious  purposes,  and  the  religious 
purposes  are  tbose  of  tbe  Cumberland  Pres- 
byterian Church.  Tbe  only  question  to  be 
determined,  therefore,  is  whether,  under  tbe 
form  of  government  of  the  Presbyterian 
Cburcb,  the  property  of  tbe  Atlanta  church 
can  be  transferred  to  tbe  Northern  Presby- 
terian Church.  In  determining  this  question 
inqniry  must  be  bad  Into  tbe  constitution 
and  rules  of  the  Cumberland  Presbyterian 
CbardL  If,  under  the  form  of  government 
of  tbe  cburcb,  the  governmental  authorities 
luve  a  right  to  make  this  transfer,  the  civil 
courts  will  not  Interfere.  If  they  have  not, 
tbe  right  Interference  may  be  had  at  tbe  In- 
ttance  of  tbose  who  can  be  designated  as  tbe 
lawfully  constituted  authoritlea  of  the  Cum- 


berland Presbyterian  Church.  The  control- 
ling question,  therefore,  is  whether,  under 
tbe  form  of  goveniinent  as  set  forth  in  tbe 
constitution  of  the  Cumberland  Presbyterian 
Church,  the  governmental  authorities  of  tbat 
body  bad  tbe  right  to  unite  with  the  North- 
em  Presbyterian  Church.  The  constitution 
of  the  church  creates  certain  church  courts. 
It  declares  that  the  government  of  the 
church  is  to  be  exercised  in  some  certain  and 
deOnlte  form,  and  by  various  courts,  in  reg- 
ular gradation.  These  courts  are  denominat- 
ed "Church  Sessions,"  "Presbyteries,"  "Syn- 
ods," and  tbe  "General  Assembly."  The  Ju- 
risdiction of  eacli  of  these  courts  Is  defined 
In  tbe  constitution.  Tbe  Church  Session  bas 
Jurisdiction  of  a  single  church;  tbe  Presby- 
tery has  Jurisdiction  over  tbe  Church  Ses- 
sions, and  jurisdiction  within  a  prescribed 
district;  the  Synod  has  Jurlsdictiou  oya 
three  or  more  Presbyteries;  and  the  General 
Assembly  bas  Jurisdiction  over  such  matters 
as  concern  the  whole  church.  Every  court 
Is  declared  to  have  tbe  right  to  resolve  ques- 
tions of  doctrine  and  discipline  seriously  and 
reasonably  proposed;  and  although  each 
court  exercises  exclusive  and  original  Juris- 
diction over  all  matters  especially  belonging 
to  It,  the  lower  courts  are  subject  to  tbe  re- 
view and  control  of  the  higher  courts.  In  reg- 
ular gradation.  The  General  Assembly  bas 
Jurisdiction  to  review  and  decide  all  refer- 
ences and  complaints  regularly  brought  be 
fore  it  from  the  Inferior  courts,  and  to  de 
dde  all  questions  reH>ecting  doctrine  and 
discipline,  and  "to  receive  under  its  Jurisdic- 
tion other  ecclesiastical  bodies  whose  organ- 
ization is  conformed  to  tbe  doctrine  and  or- 
der of  this  church."  So  far  as  any  contro- 
versies in  reference  to  doctrine  are  concern- 
ed, by  the  very  terms  of  the  constitution  the 
General  Assembly  Is  made  tbe  highest  court, 
and,  of  course,  its  Judgment  on  the  matter  is 
final  and  conclusive.  The  General  Assembly 
of  the  Cumberland  Presbyterian  Church, 
hence,  has  Jurisdiction  to  determine  whether 
tbe  matter  In  controversy  is  within  Its  juris- 
diction, and  also  to  determine  the  controver- 
sy itself.  ■ 

On  tlie  question  as  to  whether  there  should 
be  a  reunion  of  the  Cumberland  Presbyte- 
rian Church  and  the  Northeni  Presbyterian 
Church,  it  was  for  the  determination  of  tlie 
General  Assembly  as  to  whether  these  two 
organizations  were  in  accord  with  each  other 
as  to  doctrine  and  order.  This  question  was 
determined  by  the  General  Assembly  at  De- 
catur, 111..  In  1906.  That  It  was  a  question 
about  which  there  could  be  honest  differen- 
ces of  opinion  is  manifest;  for  these  differen- 
ces appear  In  the  records  of  the  proceedings 
prior  to  and  at  the  time  the  judgment  was 
rendered  that  there  was  no  substantial  dif- 
ference between  the  two  organizations  in 
teachings  and  doctrines.  There  were  mem- 
bers of  the  General  Assembly 'Of  the  Cumber- 
land Presbyl.Tlan  Church  who  not  only  took 
a  contrary  view,  but  entered/^helr  protest 
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upon  the  minutes  of  the  General  Assembly, 
and  who  thereafter  withdrew  and  organized 
themselvea  Into  a  body  which  they  styled 
the  "True  Cumberland  Presbyterian  Church." 
We  will  not  undertake  to  determine  whether 
this  Judgment  of  the  General  Assembly  is 
correct  The  constituted  tribunal  of  the 
church  has  determined  the  question,  and, 
whether  determined  rightly  or  wrongly,  we, 
as  a  civil  court,  haying  no  ecclesiastical  Ju- 
risdiction whatever,  will  not  attempt  to  re- 
vise the  conclusions  and  findings  of  those 
who  are  learned  in  the  ecclesiastical  law. 
The  Greneral  Assembly  of  the  Cumberland 
Presbyterian  Church  have  accepted  the  dec- 
laration of  the  Northern  Presbyterian  Church 
as  to  Its  interpretation  of  its  confession  of 
faith,  and,  when  so  accepted,  it  has  deter- 
mined that  there  Is  no  substantial  or  reason- 
able difference  between  the  teachings  and 
doctrines  of  the  two  organizations.  This 
question  is  therefore  to  be  treated  as  settled 
forever  by  the  Judgment  ot  the  General  As- 
sembly of  the  Cumberland  Presbyterian 
Church. 

With  this  question  settled,  the  other  ques- 
tion arising  is:  Have  the  General  Assembly 
of  the  Cumberland  Presbyterian  Church  au- 
thority, under  the  constitution  of  the  church, 
to  provide  for  a  reunion  with  the  Northern 
Presbyterian  Church?  In  Fussell  v.  Hail, 
a  case  decided  on  June  1,  1007,  by  the  Ap- 
pellate Court  for  the  Third  District  of  Il- 
linois, the  Identical  question  with  which  we 
are  now  confronted  was  involved.  The  very 
act  of  the  Cumberland  Presbyterian  Church 
which  is  now  in  controversy  was  involved  in 
that  case.  In  the  opinion  Ramsay,  P.  J., 
after  referring  to  the  authority  of  the  Gen- 
eral Assembly  of  the  Cumberland  Presby- 
terian Church,  as  indicated  In  the  constitu- 
tion, says:  "The  effect  of  such  sections  is 
to  make  the  General  Assembly,  not  only  a 
legislative  and  admhilstratlve  body,  but  one 
with  Judicial  powers  upon  ecclesiastical  ques- 
tions as  well.  It  represents,  in  one  body,  all 
the  particular  churches  in  the  Cumberland 
Presbyterian  Church  organization,  and  con- 
stitutes one  bond  of  union.  Why  is  it  not 
possible  to  promote  the  prosperity  and  en- 
largement of  the  church  by  uniting  with  an- 
other body  that  teaches  a  doctrine  or  faith 
identical  with  its  own?  If  these  two  church- 
es, in  their  confessions  of  faith  and  their  re- 
ligious teachings,  are  the  same,  then  these 
interests  may  be  promoted  by  uniting  all 
those  who  preach,  teach,  and  believe  In  and 
care  for  those  interests,  the  same  as  can  be 
done  by  individuals  Joining  their  Interests  In 
copartnerships  or  corporations.  United  ac- 
tion is  productive  of  more  good  than  divided 
action  under  the  circumstances.  The  Gen- 
eral Assembly  has  power  to  receive  tinder  Its 
Jurisdiction  other  ecclesiastical  bodies  of 
the  same  faith.  Tills  clause  must  be  read 
with  the  clause  that  directs  the  taking  of 
measures  to  promote  and  enlarge  the  church; 
and  in  oar  Judgment  the  church  is  enlarged. 


and  its  prosperity  made  more  sure,  by  re- 
ceiving the  support  of  a  stronger  sister 
church.  If  a  smaller  church  can  be  received, 
surely  affiliation  and  union  can  l>e  made 
with  a  stronger  sister  church.  If  thereby 
the  church,  as  a  religious  body,  is  prosper- 
ed and  enlarged."  The  learned  Ju<U;e  then 
called  attention  to  the  fact  that  many  such 
anions  have  been  formed  among  the  Presby- 
terian Church  bodies  upon  the  faith  of  the 
inherent  or  Implied  power  to  do  so.  In  1785 
the  synods  of  New  York  and  Philadelphia 
took  steps  for  the  organization  of  the  Gen- 
eral-Assembly, with  a  view  to  the  union  of 
all  the  Presbyterian  bodies,  and  in  1789  re- 
solved such  synods  into  a  General  Assembly. 
In  1801,  after  having  failed  in  efforts  to 
unite  with  iMth  the  Reformed  Dutch  and 
Associated  Reformed  Churches,  the  General 
Assembly  so  organized  agreed  uiton  a  plan  of 
anion  with  the  General  Assembly  of  Connec- 
ticut This  action  seems  to  have  tieen  taken 
upon  the  faith  of  an  inherent  power  so  to 
act  It  was  from  that  organization,  so 
formed,  that  the  founders  of  the  Cumberland 
Presbyterian  Church  In  1810  withdrew  be- 
cause of  a  doctrinal  difference,  and  took  such 
action  that  the  organization  of  the  Cumber- 
land Presbyterian  Church  followed;  and  at- 
tention has  already  been  called  to  the  fact 
that  the  organization  of  the  Cumberland 
Presbyterian  Church  closely  followed.  In  its 
constitution,  the  form  of  government  from 
which  it  withdrew.  Many  kindred  unions 
have  beea  formed  in  like  manner,  between 
similar  bodies,  not  only  In  the  United  States, 
but  In  Canada  as  well,  and  upon  no  different 
authority.  Among  them  may  be  mentioned 
the  anion  of  the  Associated  Reform  Church 
with  the  Associate  Church  in  1858,  forming 
the  United  Presbyterian  Church;  the  Inde- 
pendent Presbyterian  Church  of  the  Oaro- 
linas  with  the  General  Assembly  of  the 
Presbyterian  Church  South  in  1863 ;  the  Old 
School  Presbyterian  Church  with  the  New 
School  in  1870;  the  Alabama  Presbyteries  of 
the  Associate  Reform  Church  with  the  Pres- 
byterian Church  South  in  1867.  Ramsay,  P. 
J.,  after  calling  attention  to  the  historical 
matters  Just  referred  to,  concludes  the  dis- 
cussion relating  to  the  power  of  the  Cumber- 
land Presbyterian  Church  to  unite  with  the 
Northern  Presbyterian  Church  In  the  follow- 
ing-language: "The  General  Assembly  of 
the  Cumberland  Presbyterian  Church,  when 
once  created,  had  the  same  Implied  power 
and  authority  In  that  church  that  its  kindred 
assembly  had  In  the  Presbyterian  Church  of 
the  United  States  of  America.  That  such 
General  Assemblies  and  like  bodies  have  an 
implied  power  to  unite  with  others  of  the 
same  faith  or  teachings  seems  to  be  support- 
ed by  the  authorities  and  to  spring  from  the 
very  nature  of  the  case." 

The  authority  of  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church  is  de- 
rived from  the  constitution.  This  church,  in 
its  form  of  government,  la^Uke  its  oredecea- 

Digitized  by  VjOO^C 


6>.) 


CENTRAL  OF  GEOKGIA  RY.  CO.  T.  CITY  MILLS  CO. 


197 


sore.  The  form  of  goremment  is  not  unlike 
the  federal  form  of  govemment  under  which 
we  lire.  The  General  Assembly  of  the  church 
is  the  highest  legislative,  executive,  and  Judi- 
cial power  of  the  church.  It  has,  in  these 
three  capacities,  all  of  the  authority  that  is 
expressly  conferred  by  the  constitution,  as 
well  as  that  which  is  to  be  necessarily  im- 
plied from  any  of  the  express  powers  there- 
in granted  or  from  the  general  design  and 
pnrpose  for  which  the  organization  was 
formed.  It  being  settled  by  the  judgment 
of  the  General  Assembly,  as  the  final  arbiter 
of  the  church  in  all  such  matters,  that  there 
is  no  sobstantlai  dltCerence  between  the 
teachings  and  doctrines  of  the  two  churches, 
the  question  as  to  whether  it  was  expedient 
for  the  two  churches  to  unite  under  one 
Dame  and  form  of  government  was  a  matter 
addressed  to  the  sound  judgment  of  the  Gen- 
eral Assembly  of  the  Cumberland  Presby- 
terian Church  itself.  The  very  constitution 
contemplates  union  with  the  other  churches. 
It  is  anthorized  to  receive  into  its  jurisdic- 
tion other  ecclesiastical  bodies  and  organiza- 
tions that  conform  to  the  doctrine  and  order 
of  the  Cumberland  Presbyterian  Church. 
When  this  provision  was  Inserted  in  the 
constitution,  it  was  proljably  contemplated 
that  such  organizations  would  generally  be 
organizations  of  less  power  and  less  strength 
and  less  numbers  than  the  existing  Cumber- 
land Presbyterian  Church;  but  there  is  no 
limitation  in  the  constitution  upon  the  pow- 
er to  receive  other  organizations,  and  this 
power  carries  with  it  the  Implied  power  to 
nnite  with  other  organizations,  under  the 
game  limitations  under  which  they  could  re- 
ceive in  their  name  and  in  their  jurisdiction 
similar  organizations.  In  the  judgment  of 
the  General  Assembly  of  the  Cumberland 
Presbyterian  Church,  the  purpose  for  which 
it  was  organized  Is  to  be  promoted  by  the  re- 
nnlon  with  the  church  from  which  it  sprang. 
They  may  be  mistaken  in  this.  This  re- 
union may  thrust  upon  them  and  their  as- 
sociates perplexing  questions,  which  in  time 
to  come  may  bring  about  disagreement  and 
separation.  But  all  of  those  matters  are 
matters  for  the  ecclesiastical  lx>dy  itself, 
and,  when  determined  by  it,  those  members 
of  the  church  who  are  not  in  accord  with  the 
governing  authority  must  either  bow  In  sub- 
mission to  the  powers  that  be  or  make  their 
alignments  with  other  organizations  with 
whom  they  can  live  In  accord  and  harmony. 
It  was  argued  tUat  the  constitution  of  the 
Cumberland  Presbyterian  Church  could  not 
be  amended,  except  by  a  two-thirds  vote,  etc. 
But,  under  the  view  that  we  have  taken,  no 
amendment  is  necessary  to  effect  the  reunion, 
and  therefore  it  Is  not  necessary  to  say  more 
ia  reference  to  this  pobit.  The  General  As- 
sembly, as  the  highest  church  court,  has  de- 
termined the  questions  arising  as  to  the  al- 
Veged  differences  of  doctrine.  The  General 
Assembly,   as  the  highest  authority  of  the 


church,  executive,  legislative,  and  Judicial, 
has  determined  that  it  is  wise  and  best  that 
the  reunion  should  take  place,  and  the  con- 
stitution of  the  church,  as  we  have  inter- 
preted it,  gives  that  body  power  and  Juris- 
diction to  deal  with  this  question,  and  the 
question  of  reunion  has  been  settled  in  form 
and  manner  as  the  constitution  prescribes. 
We  see  no  reason  whatever  for  the  interfer- 
ence of  the  civil  courts  in  the  controversy 
presented  in  the  present  record. 

There  were  other  questions  argued  in  the 
briefs,  as  to  the  rights  of  sureties  on  the 
notes  given  by  the  Atlanta  church  to  the 
Insurance  company,  etc. ;  but  the  trial  Judge 
did  not  pass  on  these  questions,-  and  based 
his  Judgment  solely  upon  the  ground  that 
the  reunion  of  the  two  churches  was  not 
autliorlzed  by  the  constitution  of  the  Cum- 
berland Presbyterian  Church.  We  have  con- 
fined  our  discussion  to  the  question  decided 
by  him,  and  will  determine  no  other  at  the 
present  time.  Having  reached  a  contrary 
conclusion  to  that  reached  by  the  able,  learn- 
ed, and  painstaking  trial  Judge,  no  other 
course  Is  open  to  us  than  to  reverse  the  Judg- 
ment 

Judgment  reversed.  All  the  Justices  con- 
cur. 


CENTRAL  OF  GEORGIA  RY.  CO.  v.  CITY 

MILLS  CO. 

(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 

1.  Cabbibbs  —  Cabbiaqe  or  Goods  —  LnirrA- 
Tiow  OF  Liability. 

A  common  carrier  cannot  limit  his  legal  lia- 
bility by  any  notice  given,  either  by  publica- 
tion or  by  entry  on  receipts  given  or  ticltets 
sold.  He  may  make  an  express  contract  releas- 
ing him  from  liability  not  arising  from  his 
negligence,  and  will  then  be  governed  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  t  675.] 

2.  Saws. 

A  milling  company,  which  did  a  large 
amount  of  shipping  over  a  railroad,  with  the  as- 
sent of  the  railroad  company  prepared  and  bad 
printed  for  itself  a  blank  form  of  shipping  re- 
ceipt, which  included  the  words,  "as  per  condi- 
tions of  the  company's  bill  of  lading."  The 
agent  who  prepared  the  form  testified  that  he  in- 
tended to  make  it  subject  to  the  conditions  in  the 
company's  regular  bill  of  lading;  that  tiie  meal 
which  was  involved  in  the  controversy  was  load- 
ed on  a  car  by  the  milling  company,  and  the  re- 
ceipt made  out  by  its  agent  and  presented  to  the 
agent  of  the  railroad  company  for  signing ;  that 
it  was  his  intention,  as  representing  the  milling 
company,  In  making  out  every  paper  or  contract 
of  shipment,  that  it  should  be  subject  to  the 
terms  and  conditions  of  the  company's  standard 
bill  of  lading ;  and  that  it  was  so  expressed  In 
the  paper,  and  so  understood  by  him,  but  that 
he  had  never  read  one  of  the  bills  of  lading,  al- 
though he  had  seen  thousands  of  them.  One  of 
the  conditions  contained  in  the  company's  ordi- 
nary and  regular  bill  of  lading  for  the  transpor- 
tation of  goods  other  than  cotton,  live  stock, 
and  one  or  two  special  kinds  of  shipments,  con- 
taining the  stipulation  that  "no  carrier  shall  be 
liable  for  loss  or  damage  not  occurring  on  its 
portion  of  the  route,  nor  after  said  property  is 
ready  for  delivery  to  the  consignee."  Held,  that 
it  was  error  to  charge  the  jurn:  "Did  both  of 
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the  parties,  the  plaintiff  and  the  defendant,  un- 
derstand b7  that,  at  the  time  this  receipt  was 
signed,  that  liability  of  the  defendant  company 
was  limited  to  its  own  line,  and  until  delivery  to 
the  connecting  carrier  in  good  order?  Did  they 
both  understand  it  that  way?  Was  that  the 
contract  between  them?"  Such  a  charge  was 
calculated  to  leave  the  jury  to  infer  that,  al- 
though the -shipper  may  have  deliberately  and  ex- 
pressly adopted  the  conditions  of  the  regular  bill 
of  lading  as  a  part  of  the  contract,  intending  to 
make  the  shipment  subject  thereto,  and  although 
it  may  have  nad  ample  opportuni^  for  knowing 
what  they  were,  yet,  if  its  agent  did  not  under- 
stand or  have  in  mind  this  particular  condition 
at  the  time  of  the  shipment,  it  would  not  be  a 
part  of  the  contract. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee 
County;   R.  W.  Freemap,  Judge. 

Action  by  the  City  Mills  Company  against 
the  Central  of  Georgia  Railway  Compaay. 
Judgment  for  plaintiff,  and  defendapt  brings 
error.    Reversed. 

The  City  Mills  Company  brought  suit 
against  the  Central  of  Georgia  Railway  Com- 
pany, alleging  that  It  made  a  shipment  of 
certain  meal  from  Columbus,  Ga.,  to  Jack- 
soaviUe,  Fla.,  and  that  the  defendant  failed 
to  deliver  the  freight  at  the  point  of  destina- 
tton.  The  bill  of  affreightment  was  as  fol- 
lows: "Received  from  City  Mills  Company, 
Columbus,  Ga.,  11,  20,  1902,  by  C.  R.  R.  Co., 
by  steamer,  in  apparent  good  order,  the  ar- 
ticles named  below,  to  be  delivered  in  like 
good  order,  without  unnecessary  delay:  To 
Peacock,  Hunt  &  West  Co.,  at  Jacksonville, 
Fla.  Car— Marks:  L.  &  N.  48G3.  As  per 
conditions  of  company's  bill  of  lading.  Ship- 
per's ord^  notify."  Then  followed  a  de- 
scription of  the  property,  weight,  and  rate; 
and  the  paper  was  signed  by  the  agent  of  the 
railway  company.  The  only  part  of  the  de- 
fense which  it  is  necessary  to  mention  Is 
that  the  defendant  company  bad  no  line  of 
railroad  running  from  Columbus  to  Jackson- 
ville, but  that,  as  was  well  known  to  the 
plaintiff  when  it  delivered  the  car  to  the  de- 
fendant, after  loading  It,  the  defendant 
would  deliver  It  at  Albany,  Ga.,  to  a  connect- 
ing line  of  railroad,  which  would  transport 
It  from  that  point  to  Jacksonville;  that  a 
memorandum  receipt  was  given,  which  Is 
set  out  above,  and  which  stipulated  that  the 
car  was  received  to  be  transported  by  the  de- 
fendant as  per  conditions  of  the  company's 
bill  of  lading,  one  of  which  was  tbat  the  de- 
fendant agreed  to  deliver  the  car  to  its  con- 
necting carrier  on  the  route  to  its  destina- 
tion, and  when  it  did  so  then  all  further  li- 
ability for  the  shipment  should  cease  as  to 
this  defendant;  that  it  did  transport  the  car 
to  Its  terminus  at  Albany,  and  there  deliver- 
ed it  in  good  order  to  the  connecting  carrier; 
and  therefore  It  contends  that  Its  liability 
ceased. 

The  secretary  and  treasurer  of  the  plain- 
tiff testified,  among  other  things,  as  follows: 
"The  receipt  signed  by  the  agent  of  the  rail- 
way company  for  this  shipment  was  on  the 
form  prepared  by  the  City  Mills  Company. 


The  receipt  was  made  out  by  the  pl&iutllt 
and  presented  to  the  agent  of  the  railway 
company,  Mr.  Feagin,  to  be  signed.  The  re- 
ceipt was  made  out  by  myself,  and  It  was  In 
my  handwriting.  This  form  was  used  at  the 
direction  of  the  railway  company  and  with 
their  approval.  It  was  a  matter  of  conven- 
ience, both  to  the  railway  company  and  to 
us.  This  receipt  is  not  signed  by  me,  or  the 
City  Mills  Company,  and  no  other  bill  of 
lading  was  shown  or  read  to  me.  I  have 
seen  thousands  of  the  Central  of  Georgia 
Railway  Company's  bills  of  lading,  but  I 
never  read  one  of  them.  I  do  not  know 
whether  they  are  all  alike.  The  form  of  the 
paper  on  which  we  have  sued  states  that  it 
was  subject  to  the  terms  of  the  bill  of  lad- 
ing. I  will  say  that  it  was  my  intention,  as 
representing  the  City  Mills  Company,  In 
making  out  every  paper  or  contract  of  ship- 
ment, that  It  was  subject  to  the  terms  and 
conditions  of  the  company's  standard  bill  of 
lading,  and  it  was  so  expressed  in  the  paper, 
and  I  so  understood  it  The  regular  bill  of 
lading  of  the  company  was  not  presented  to 
me.  I  do  not  know  the  verbiage  of  the  bills 
of  lading.  I  never  read  It  at  alL  We  have 
always  used  this  other  form,  and  the  ques- 
tion has  never  arisen.  This. form  of  paper 
sued  on  I  had  printed  myself,  and  the  verbi- 
age of  the  contract  reads:  'As  per  conditions 
of  the  company's  bill  of  lading.'  Candidly, 
I  bad  never  read  a  bill  of  lading  of  the  de- 
fendant railway  company.  I  have  seen  these 
bills  of  lading,  as  I  have  others;  but,  as  I 
have  stated,  I  did  not  have  occasion- to  read 
them.  I  cannot  say  whether  the  regular 
form  of  lading  now  shown  me  Is  the  kind  re- 
ferred to  in  the  receipt  or  contract  of  ship- 
ment attached  to  our  suit  I  presume,  of 
course,  that  the  contract  prepared  by  me  for 
the  City  Mills  Company  refers  to  their  regu- 
lar bill  of  lading.  I  do  not  know  how  many 
they  have.  *  •  •  I  certainly  did  know 
that  the  bill  of  lading  contained  the  terms 
and  conditions  for  the  protection  of  the  com- 
pany in  shipments,  but  I  was  not  aware  of 
those  conditions,  nor  what  they  were. 
*  *  *  It  was  my  intention,  when  I  made 
out  that  receipt  on  the  City  Mills  Company 
paper,  and  which  I  had  prepared,  to  make  it 
subject  to  the  company's  bill  of  lading.  The 
bill  of  lading  referred  to  was  the  company's 
regular  shipping  bill  of  lading.  It  was  my 
object  and  intention  to  make  it  refer  to  the 
company's  regular  bill  of  lading,  but  I  never 
read  the  conditions." 

The  agent  of  the  defenda'ht  company  testi- 
fied, among  other  things :  "The  railway  com- 
pany at  that  time  Issued  several  different 
bills  of  lading.  The  one  handed  me  is  the 
one  they  used  In  contracting  and  receipting 
for  general  merchandise.  Then  we  have  a 
form  that  applies  exclusively  to  live  stock. 
Then  we  have  two  cotton  forms  of  contract, 
one  a  domestic  and  one  a  foreign  shipment 
We  have  a  general  form  for  miscellaneous 
articles,   which    includes   nearly   everything 
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exrq)t  cotton,  live  stock,  and  household  goods. 
It  Is  my  opinion  that  the  f;eneral  bill  of  lad- 
ing, or  standard  bill  of  lading,  Is  the  one  re- 
ferred to  In  the  receipt  of  the  City  Mills 
Company  for  the  shipment  of  these  goods. 
The  receipt  Issued  on  tlie  City  Mills  Compa- 
ny's form,  containing  the  words,  'as  per 
conditions  of  company's  bill  of  lading,'  refers 
to  the  form  of  bill  of  lading  handed  me, 
which  Is  the  regular  bill  of  lading  of  the 
company.  So  far  as  I  know,  this  receipt  was 
not  signed  either  by  Mr.  Baird  or  the  City 
Mills  Company.  •  •  ♦  The  bill  of  lading 
referred  to  carries  the  conditions  of  the 
contract  of  shipment  *  *  *  If  household 
goods  were  shipped,  then  the  rate  and  value 
limitation  would  apply ;  but  the  condition 
as  to  the  limiting  liability  to  the  end  of  the 
company's  line  Is  a  general  limitation  that 
applies  to  all  shipments.  These  conditions 
are  not  changed." 

The  form  of  the  defendant's  bill  of  lading 
Introduced  in  evidence  contained  the  follow- 
ing clauses :  'The  railway  company  agrees 
to  carry  to  destination  the  goods  shipped,  If 
on  Its  road,  or  otherwise  to  deliver  to  an- 
other carrier  on  the  route  to  said  destination. 
*  *  *  In  consideration  of  the  rate  charged 
under  the  conditions  of  this  bill  of  lading.  It 
18  mntually  agreed  as  to  each  carrier  several- 
ly, but  not  Jointly,  of  all  or  any  of  said  prop- 
erty over  all  or  any  portion  of  said  route  to 
destination,  and  as  to  each  party  at  any  time 
Interested  in  all  or  any  of  said  property,  that 
every  service  to  be  performed  hereunder 
shall  be  subject  to  all  the  conditions,  whether 
printed  or  written,  on  the  face  or  back  there- 
of, all  of  which  are  agreed  to  by  the  shipper 
as  owner,  or  agent  for  the  owner,  and  ac- 
cepted for  himself  or  his  assigns,  as  Just  and 
reasonable."  One  of  the  conditions  on  the 
back  of  the  bill  of  lading  was  as  follows: 
"No  carrier  shall  be  liable  for  loss  or  damage 
not  occnrring  on  Its  portion  of  the  ronte,  nor 
after  said  property  la  ready  for  delivery  to 
consignee." 

The  Jury  found  for  the  plaintiff  $111.22, 
and  interest  at  7  per  cent,  from  December  2, 
1902,  to  February  5,  1006,  $24.65,  making  a 
total  of  $135.87.  The  defendant  moved  for 
a  new  trial  on  the  general  grounds,  and  also 
because  the  court  charged  as  follows :  "What 
conditions,  from  the  evidence  in  this  case, 
were  referred  to  by  the  words,  'as  per  con- 
ditions of  company's  bill  of  lading'?  Did 
both  of  the  parties,  the  plaintiff  and  the  de- 
fendant, understand  by  that,  at  the  time  this 
receipt  was  signed,  that  liability  of  the  de- 
fendant company  was  limited  to  its  own  line, 
and  until  delivered  to  the  connecting  carrier 
in  good  order?  Did  they  both  understand  it 
that  way?  Was  that  the  contract  between 
tbem?  Yon  look  to  the  evidence,  and  you  de- 
cide what  the  truth  about  the  matter  is." 
The  motion  was  overruled,  and  the  defendant 
excepted. 


Charlton  B.  Battle,  for  plalntitt  m  error. 
A.  W.  Cozart  and  J.  H.  Martin,  for  defend* 
ant  in  error. 

LUMPKIN,  J.  "A  common  carrier  cannot 
limit  his  liability  by  any  notice  given,  either 
by  publication  or  by  entry  on  receipts  or 
tickets  sold.  He  may  make  an  express  con- 
tract, and  will  then  be  governed  thereby." 
Civ.  Code  1895,  |  2276.  As  to  contracts 
seeking  to  waive  the  results  of  negligence 
as  a  common  carrier,  see  Central  Hailvtuy 
Co.  T.  Hall,  124  Ga.  322,  52  S.  E.  679,  4 
L.  R.  A.  (N.  S.)  898,  110  Am.  St  Rep.  170. 
The  express  contract  referred  to  above  may 
be  signed  by  the  parties,  but  is  not  obliged 
to  be  so.  The  mere  acceptance  of  a  bill  of 
lading  or  a  ticket  which  contains  a  limita- 
tion upon  liability  will  not  amount  to  an  ex- 
press contract  Boyd  v.  Spencer,  103  Ga.  828, 
30  S.  B.  841,  68  Am.  St  Rep.  140;  Southern 
Express  Co.  v.  Newby,  36  Ga.  635.  91  Am.  Dec. 
783.  Whether  an  express  contract  has  been 
made  limiting.  In  the  absence  of  any  signa- 
ture of  the  shipper  or  hia  agent.  Is  generally 
a  question  for  the  Jury,  if  there  be  evidence 
tending  to  show  such  a  contract.  Southern 
Express  Co.  v.  Purcell,  37  Ga.  103,  92  Am. 
Dec.  53;  Wallace  v.  Matthews,  39  Ga.  617, 
99  Am.  Dec.  473;  Wallace  r.  Sanders,  42  Ga. 
486,  490. 

The  presiding  Judge  charged .  the  jury  as 
follows :  "Did  both  of  the  parties,  the  plain- 
tiff and  the  defendant,  understand  by  that 
at  the  time  this  receipt  was  signed,  that  the 
liability  of  the  defendant  company  was  limit- 
ed to  Its  own  line,  and  until  delivered  to  the 
connecting  carrier  in  good  order?  Did  they 
both  understand  it  that  way?  Was  that  the 
contract  between  them?  You  look  to  the  evi- 
dence, and  you  decide  what  the  truth  about 
that  matter  is."  On  looking  to  the  evidence 
It  appears  that  the  plaintiff's  agent  testified 
that  the  plaintiff  itself  prepared  and  had 
printed  the  form  which  was  used.  It  was 
not  a  blank  prepared  by  the  railroad  company 
and  signed  by  its  agent  and  delivered  to  the 
shipper;  but  the  agent  of  the  latter  himself 
made  out  the  receipt  In  his  own  handwriting 
and  presented  it  to  the  agent  of  the  railroad 
company  tQ  sign.  The  car  was  furnished  by 
the  company,  and  loaded,  closed,  and  fastened 
by  the  plaintiff  before  being  delivered  to  the 
railroad  company.  The  shipment  was  made 
by  "shipper's  load  and  count."  The  plaintiff 
knew  that  the  defendant  did  not  have  a  line 
of  railroad  to  Jacksonville,  and  that  it  was 
necessary  that  the  car  should  be  transported 
over  a  connecting  line  in  order  to  reach  Its 
destination.  It  was  not  a  matter  of  haste,  or 
of  mere  acceptance  of  a  receipt  on  the  part 
of  the  plaintiff,  but  of  deliberation  and  prepa- 
ration. The  plaintiff  voluntarily  placed  in  a 
receipt  prepared  by  it  a  statement  that  the 
shipment  should  be  "as  per  conditions  of 
company's  bill  of  lading."  Its  agent  testified 
that  he  knew  the  bill  of  lading^  referred  to 
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contained  terme  and  conditions  for  the  protec- 
tion of  the  company  In  shipments,  but  he  did 
not  know  what  those  conditions  were.  Never- 
theless, without  taking  the  trouble  to  inform 
himself,  though  he  testified  that  he  had  seen 
thousands  of  the  bills  of  lading,  he  placed  this 
stipulation  on  the  face  of  the  receipt,  and  in- 
duced the  railroad  company  to  sign  it,  with 
such  reference  to  the  bill  of  lading  as  an  in- 
tegral part  of  it  He  also  testified  that  it 
was  his  intention,  as  representing  the  plain- 
tiff, in  making  out  every  paper  or  contract 
of  shipment,  that  It  should  be  subject  to  the 
terms  and  conditions  of  the  company's  stan- 
dard bill  of  lading,  that  such  was  his  intention 
when  be  made  out  the  receipt  relied  on,  and 
that  the  bill  of  lading  referred  to  was  the 
company's  regular  shipping  bill  of  lading,  but 
that  be  never  read  the  conditions  thereof. 
If  the  shipper  deliberately  prepared  a  con- 
tract for  the  railroad  company  to  sign,  and 
blmself  placed  in  it  an  adoption  of  the  condi- 
tions of  the  company's  regular  bill  of  lading, 
with  the  express  assent  of  the  company,  and 
with  the  pui-pose  of  binding  the  shipper 
thereby,  and  thns  induced  the  railroad  to  ac- 
cept and  use  It,  instead  of  using  the  regular 
bill  of  lading,  it  would  be  doing  violence  to 
the  most  fundamental  principles  of  contracts 
of  good  faith  between  parties  to  allow  the 
plaintiff  afterwards  to  say  that  he  was  not 
bound  by  the  conditions  of  the  company's  bill 
of  lading  because  the  shipper's  own  agent 
did  not  take  the  trouble  to  know  what  he 
meant  by  or  Included  in  the  contract  which  he 
himself  prepared.  There  la  no  pretense  that 
he  did  not  have  ample  opportunity  to  know 
what  tlie  conditions  were  before  and  when 
he  adopted  them  as  a  part  of  the  receipt 
which  he  was  preparing.  We  think  the 
charge  of  our  brother  of  the  superior  court 
might  have  led  the  jury  to  believe  that,  al- 
though it  may  have  been  intended  and  ex- 
pressly agreed  that  the  shipment  should  be 
subject  to  the  conditions  of  the  company's  bill 
of  lading,  yet  if  the  plaintiff's  agent,  at  the 
time  of  the  shipment,  did  not  understand  the 
contract  which  he  had  previously  prepared 
in  blank  and  then  filled  out,  and  thus  pre- 
pared for  the  other  party  to  sign,  however 
ample  opportunity  be  may  have  had  for  un- 
derstanding It,  or  however  negligent  it  may 
have  been  not  to  understand  it,  nevertheless 
the  plaintiff  would  not  be  bound  by  it. 

It  was  contended  by  counsel  for  the  plain- 
tiff that  it  was  not  certain  that  the  form  of 
the  bill  of  lading  which  was  introduced  in  evi- 
dence was  the  one  referred  to  In  the  receipt 
But  while  at  one  point  in  his  evidence  the 
plalntiCF's  agent  did  make  use  of  the  expres- 
sion, "I  cannot  say  whether  the  regular  form 
of  the  bill  of  lading  now  shown  me  is  the  kind 
referred  to  in  the  receipt  or  contract  of  ship- 
ment attached  to  our  suit,"  he  immediately 
added,  "I  presume,  of  course,  that  the  con- 
tract prepared  by  me  for  the  City  Mills  Com- 
pany refers  to  their  regular  bill  of  lading," 
4nd  at  another  time  stated  that  the  bill  of 


lading  referred  to  the  company's  "regular 
shipping  bill  of  lading." 

Judgment  reversed.    All  the  Justices  con> 
cur. 


BEARDEN  MERCANTILE  CX).  T.  BIADI- 

SON  OIL  CO. 

FITZPATRICK  v.  SAME. 

(Supreme  Court  of  Georgia.    July  12,  1907.) 

1.  Sales— CoRSTBucnON   of   CouTKAcrr— En- 
TiBE  OB  Severable  Cortbacts. 

When  an  executory  contract  for  the  sale  of 
goods  provides  in  one  distinct  paragraph  for  the 
sale  of  articles  of  a  given  character  at  a  stated 
price,  to  be  delivered  during  a  given  period  and 
in  a  slated  manner,  and  in  anotner  distinct  par- 
agraph, beginning  with  the  words,  "We  have 
also  sold  you,"  provides  for  the  sale  of  articles 
of  a  separate  and  distinct  character  to  be  deliv- 
ered in  a  given  manner,  but  with  no  time  for 
delivery  stated,  the  contract  is  divisible,  contain- 
ing two  separate  and  distinct  agreements  for 
the  sale  of  the  different  articles  therein  referred 
to;  and  this  Is  true,  notwithstanding  the  con- 
tract concludes  with  a  guaranty  that  as  to  the 
articles  referred  to  in  the  second  paragraph  local 
prices  shall  not  be  less  tlian  a  given  amount  "for 
the  balance  of  the  season,"  and  an  agreement  to 
handle  only  cash  trade,  except  car  load  lots  ont 
of  town. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  43,  Sales,  n  171-179.] 

2.  Sake— Tncs  of  Pebtobuasoe. 

In  a  contract  of  a  character  above  Indicat- 
ed, time  would  be  of  the  essence  so  far  as  the  ar- 
ticle referred  to  in  the  first  paragraph  was  con- 
cerned ;  but  it  would  be  otherwise  as  to  the  ar- 
ticles referred  to  in  the  second  paragraph. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  SS  218,  222.] 

3.  Same — Question  fob  Jobt. 

When  a  contract  fixes  no  time  for  perform- 
ance, it  is  to  be  construed  as  allowing  a  reason- 
able time  for  that  purpose ;  and  what  is  a  rea- 
sonable time  is  a  matter  of  fact,  to  be  determin- 
ed by  a  jnry  under  all  of  the  circumstances  of 
the  case. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  11,  Contracts,  {{  945,  947.] 

4.  Same  —  MoninoATioN— Waives  of  Siifu- 

LATIOR. 

While  parties  to  a  contract  may,  by  a 
course  of  dealing  after  a  contract  has  gone  into 
effect  waive  a  stipulation  therein,  still,  in  order 
to  bring  about  this  result  it  must  appear  from 
the  circumstances  that  it  was  the  mutual  inten- 
tion of  the  parties  to  so  change  the  contract 

5.  Same. 

The  answer  and  the  amendment  thereto,  la 
so  far  as  each  related  to  that  part  of  the  con- 
tract referring  to  the  sale  of  the  hulls,  set  forth 
no  ground  of  defense;  but  those  portions  relat- 
ing to  the  sale  of  meal  set  forth  a  cause  ol  ac> 
tion. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  O.  Lewis,  Judge. 

Two  actions  by  the  Madison  OH  Company 
— one  against  the  Bearden  Mercantile  Com- 
pany, and  the  other  against  H.  H.  Fltspat- 
rick.  From  a  Judgment  in  each  case  for 
plaintiff,  defendants  bring  error.     Reversed. 

The  Madison  Oil  Company  brought  suit 
against  the  Bearden  Mercantile  Company  on 
an  account  for  $l,C27.9<S./<-Tlie  bill  of  par' 
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OcnlarB  attached  to  the  petition  contained 
Items  of  cotton  seed  halls  and  meal,  sold  at 
different  dates  from  September  1,  1903,  to 
March  8,  1904.  The  total  amount  of  the  ac- 
count was  $1,958.28,  which  was  credited  with 
1330.32,  leaving  a  balance  due  as  above  stat- 
ed. The  defendant  filed  an  answer.  In  which 
it  admitted  that  the  goods  set  out  In  the  peti- 
tion were  sold  and  delivered  to  the  defend- 
ant as  therein  alleged,  and  that  the  plain- 
tiff was  entitled  to  recover,  unless  the  defense 
set  up  by  It  waa  sustained.  The  answer  tben 
alleged  that  on  October  15,  1903,  the  de- 
fendant. Jointly  with  H.  H.  Fltzpatrick,  en- 
tered Into  a  written  contract  of  which  the 
following  Is  a  copy: 

"Messrs.  Bearden  Mercantile  Co.  and  Mr. 
H.  H.  Fltzpatrick,  Madison,  Ga.— Gentlemen : 
Please  note  and  confirm  that  we  have  this 
day  sold  yoo  400  tons  of  cotton  seed  hulls, 
t  0.  b.  our  Madison  mill,  at  the  price  of 
H.50  per  ton  for  loose  hulls  and  $5.50  per 
ton  for  baled  hulls.  Same  to  be  delivered 
to  you  either  on  cars  or  in  wagons  at  our 
mill  at  your  option,  between  now  and  Janu- 
ary 1.  1904.  We,  if  possible,  will  store  for 
you  not  over  150  tons  In  our  hull  house  after 
this  time,  provided  It  is  possible  to  do  so. 
Same  to  be  delivered  as  desired  after  that 
time.  In  case  this  Is  necessary,  the  hulls 
are  stored  at  buyer's  risk.  Settlement  for 
bnllg  delivered  to  be  made  at  the  end  of  each 
month. 

"We  have  also  sold  you  200  tons  of  cotton 
leed  meal,  at  $21.00  per  ton  of  2,000  pounds, 
t  0.  b.  our  mill,  either  delivered  to  wagons 
or  loaded  on  cars;  but,  should  you  desire  to 
take  part  of  this  contract  In  second  grade, 
or  what  is  known  as  'off  meal,'  and  we  have 
the  same  on  hand  as  you  call  for  It,  this  oft 
meal  to  be  billed  to  you  at  $20.00  per  ton 
tab.  our  mill,  either  on  your  wagons  or  on 
cars.  Payment  for  all  meal  delivered  to  be 
made  at  the  end  of  each  month. 

"We  guarantee  our  local  prices  to  be  not 
less  than  $22.00  per  ton,  f.  o.  b.  our  mill,  for 
meal  In  small  quantities,  for  the  balance  of 
this  season,  and  further  agree  to  handle  only 
cash  trade,  except  car  lo.ad  lots  out  of  town. 
Madison  Oil  Co.,  D.  H.  Hicky,  Secy.  &  Treas. 
".Accepted.  Bearden  Mercantile  Co.  H.  H. 
Fltzpatrick." 

It  was  alleged  that  the  Items  In  the  ac- 
count prior  to  October  15,  1903,  and  subse- 
qiently  to  February  3,  1904,  were  not  de- 
livered under  the  contract,  but  such  Items 
were  covered  by  another  transaction;  that 
the  goods  In-  the  Items  between  the  dates  of 
October  16,  1903,  and  February  3,  1904,  were 
delivered  under  and  in  pursuance  of  the  con- 
tract above  set  out,  the  defendant  having  re- 
ceired,  during  these  dates,  90%  tons  of  hulls 
and  26%  tons  of  meal ;  that  the  legal  effect 
of  the  contract  was  to  give  the  defendant 
a  half  Interest  in  the  goods  therein  referred 
to,  but  that  he  has  not  received  of  the  plain- 
tiff his  half  of  the  goods.  He  has  at  all 
times  tieen  ready  and  willing,  and  has  of- 


fered, to  receive  the  goods  that  he  was  en- 
titled to  under  the  contract,  and  lias  been  at 
ail  times  ready  and  able  to  pay  for  the  same 
as  provided  by  the  contract  On  January  1, 
1904,  plaintiff  did  not  have  on  hand  sufficient 
hulls  to  deliver  all  that  might  have  been  de- 
manded of  it ;  but  defendant  waived  prompt 
delivery  and  accepted  later  deliveries,  and 
was  willing  to  accept  the  same.  On  February 
3,  1004,  plaintiff,  without  lawful  excuse,  re- 
fused to  deliver  any  more  goods  under  the 
contract,  and  notified  defendant  that  it  would 
not  do  BO.  It  then  and  there  repudiated  and 
terminated  the  contract  The  defendant  per- 
sisted in  an  effort  to  obtain  satisfaction,  but, 
being  unable  to  do  so,  on  April  5,  1904,  of- 
fered to  pay  petitioner  the  amount  sued  for 
in  this  case,  less  the  damages  that  it  liad 
sustained  on  account  of  the  hreach  of  the 
contract  by  the  plaintiff.  A  tender  of  $798.- 
05  waa  made,  which  is  the  amount  admitted 
to  be  due  by  the  defendant  after  crediting 
the  account  with  the  amount  of  tlie  damages 
above  referred  to.  At  the  time  of  the  breach 
of  the  contract  the  market  price  of  hulls  at 
the  place  of  delivery  was  $10.60  for  loose 
and  $11£0  for  baled  hnlls,  and  the  market 
price  of  meal  was  $24  per  ton. 

At    the    trial    the    defendant    offered    an 
amendment  to  its  answer,  in  which  It  was 
alleged  that  the  defendant  was  at  all  times 
ready  and  willing  to  pay  under  the  terms 
of  the  contract,  and  has  never  refused ;   that 
the  plaintiff  kept  the  books,  and  it  was  the 
custom   of  the  plaintiff.   In   Its  business,  to 
present  statements  for  payment,  but  it  pre- 
sented to  defendant  no  statement  at  the  end 
of  each  month,  or  at  any  time  during  the 
deliveries,   though  defendant  requested  the 
same.     Defendant  was  known  to  be  amply 
solvent,  and  by  tacit  consent  of  both  par- 
ties a  prompt  settlement  and  payment  at  the 
end  of  each  month  was  waived,  and  the  plain- 
tiff did  not  object  to  making  further  deliv- 
eries after  the  end  of  each  month  because 
settlements  had  not  been  made  by  the  de- 
fendant;   but   it   waived   payment   at   such 
times  and  continued  to  make  deliveries  un- 
der the  contract    Plaintiff  was  a  manufactur- 
er of  hnlls  and  meals,  and  was  manufactur- 
ing the  same  during  the  continuance  of  the 
contract,    and    up    to   February,    1904,    and 
thereafter.     On  January   1.    1904,   plaintiff 
had  not  the  hulls  contracted  to  be  sold  on 
hand,  which  was  well  known  to  both  par- 
ties ;  but  the  plaintiff  was  expected  to  manu- 
facture the  same.     Had  It  had  the  hulls  to 
deliver,  there  was  ample  room,  and  it  was  en- 
tirely possible,  to  have  stored  150  tons  of 
said  hulls  In  plaintiff's  warehouse,  as  stipu- 
lated In  the  contract.     Defendant  waived  a 
strict  delivery  of  all  hulls  due  on  January 
1st  and  by  mutual  consent  and  tacit  under- 
standing the  hulls  were  continued  to  be  de- 
livered from  time  to  time  thereafter  upon  the 
contract;   both  parties  thus  departing  from 
the  enforcement  of  the  time  stipulations.     It 
was  not  the  Intention  of  either  purtyjtc    *-- 
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don  tbe  contract  or  waive  a  final  performance. 
Were  It  otherwise,  it  was  tbe  duty  of  tbe 
plaintiff  to  bare  stored  for  tbe  defendant  In 
Its  warehouse  at  least  150  tons  of  balls  on 
January  1,  1904,  to  be  delivered  as  desired 
after  that  time.  This  tbe  plaintiff  did  not 
do,  but,  on  February  8,  1904,  notified  de- 
fendant that  It  would  make  no  more  deliver- 
ies. Defendant  then  demanded  a  full  per- 
formance, and  offered  to  perform  all  obli- 
gations on  its  part,  but  plaintiff  refused,  to 
tlie  damage  of  defendant.  Tbe  court  refused 
to  allow  this  amendment,  and  stmck  tbe 
original  answer  on  general  demnrrer;  and 
Judgment  was  entered  against  tbe  defendant 
for  tbe  amount  sued  for.  The  defendant 
excepted. 

The  facts  In  tbe  case  of  Madison  Oil 
Company  v.  FItzpatrIck,  except  as  to  the 
amounts,  are  practically  tbe  same  aa  those 
embraced  In  the  foregoing  statement. 

Samuel  H.  Sibley  and  WlllifoPd  &  Middle- 
brooks,  for  plaintiffs  in  error.  Foster  &  But- 
ler and  F.  C.  Foster,  Sr.,  for  defendant  In 
error. 

COBB.  P.  J.  (after  stating  the  facts).  1. 
The  contract  Involved  In  the  present  case  Is 
not  a  contract  for  tbe  sale  of  goods.  There 
were  no  particular  articles  Identified  by  the 
contract  and  it  lacked  this  essential  ele- 
ment of  a  sale.  It  is  an  executory  agreement 
,  for  tbe  sale  of  goods  to  be  delivered  at  a 
future  date.  As  such  It  Is  valid  and  binding ; 
and  this  is  tme.  notwithstanding  the  seller 
had  not  the  goods  In  his  possession,  had  not 
contracted  to  parcbase  them,  and  had  no 
other  expectation  of  acquiring  them  other 
than  by  purchase  or  manufacture  at  some 
time  Ijefore  the  date  of  delivery.  Forsyth 
Manufacturing  Co.  v.  Castlen,  112  Oa.  199, 
87  S.  E.  48.5.  81  Am.  St.  Rep.  28.  The  con- 
tract did  not  provide  for  tbe  sale  of  a  single 
article,  but  for  articles  of  a  given  class; 
and  there  were  two  separate  and  distinct 
classes  of  articles  referred  to  therein.  It 
Is  therefore  to  be  determined  whether  tbe 
contract  was  entire,  or  whether  it  was  sev- 
erable In  its  nature;  that  is,  whether  It  con- 
tained one  contract  for  the  sale  of  hulls  and 
meals,  or  whether  tbe  paper  contained  two 
contracts — one  an  agreement  to  sell  bulls, 
and  tbe  other  an  agreement  to  sell  meal.  If 
the  contract  Is  entire,  the  whole  must  stand 
or  fall  together.  If  It  is  severable,  the  fail- 
ure of  a  distinct  part  does  not  void  the  re- 
mainder. The  character  of  tbe  contract,  as 
to  whether  It  was  severable  or  entire.  Is  to 
be  determined  by  the  Intention  of  tbe  parties, 
as  Indli^ated  hy  tbe  terms  of  the  agreement. 
Civ.  Code  1895.  i  3643.  And  If  the  contract 
is  upon  one  consideration,  this  fact  Is  a 
strong,  and  in  some  cases  a  controlling,  cir- 
cumstance in  determining  the  character  of 
the  contract  and  that  It  was  the  Intention  of 
tbe  parties  that  it  should  he  entire. 

This  contract  however,  is  not  based  upon 
a  single  consideration.     The  amount  to  be 


paid  was  dependent  upon  the  quantity  of  < 
tbe  articles  that  were  ordered  from  time  to 
time.  Tbe  payments  were  to  be  made  at  i 
specified  times  after  delivery;  that  Is,  at  ! 
tbe  end  of  tbe  month.  Tbe  contract  deals 
first  with  tbe  subject  of  bulls,  and  stipulates  I 
the  price,  time,  place,  and  manner  of  delivery, 
as  well  as  ether  matters  connected  therewith. 
After  liavlng  concluded  with  this  matter, 
the  contract  In  a  distinct  paragraph  ap- 
proaches tbe  subject  of  meal  with  tbe  signifi- 
cant language:  "We  have  also  sold  you." 
etc.  This  paragraph  of  the  contract  pro- 
vides for  the  price,  place,  and  manner  of 
delivery,  and  also  other  matters  in  reference 
to  this  subject-matter.  The  parties  In  the 
paper  have  dealt  with  the  two  subject-mat- 
ters separately,  and  there  must  have  been 
some  reason  for  this  in  the  minds  of  the  con- 
tracting parties.  There  was  an  intention  to 
separate,  and  this  Intention  tbe  law  will 
allow  to  prevail.  The  paper  contains  two 
sei>arate  and  distinct  contracts,  Independent 
of  each  other.  If  time  was  of  the  essence 
as  to  that  portion  of  the  contract  relating 
to  hulls,  and  time  was  not  of  the  essence 
as  to  that  portion  of  the  contract  relating 
to  meal,  it  would  be  possible  for  tbe  defend- 
ants to  have  lost  their  right  to  demand  the 
delivery  of  the  bulls  and  still  be  in  a  jHtsi- 
tlon  to  demand  tbe  delivery  of  the  meal. 
But  if  time  was  not  of  tlie  essence  as  to 
either  of  the  subject-matters  of  the  contract, 
and  the  defendants  bad  a  reasonable  time, 
without  reference  to  tbe  date  stated,  to  call 
for  a  performance,  it  might  be  that,  under 
the  circumstances  of  the  case,  a  reasonable 
time  would  elapse  as  to  one  of  the  articles 
before  it  would  expire  as  to  the  other. 

But  it  Is  said  that  the  last  paragraph  In 
the  contract  In  which  the  plaintiffs  guarantee 
local  prices  for  meal  at  a  given  figure  "for 
the  balance  of  this  season,"  etc.,  Indicates 
that  It  was  tbe  Intention  of  the  parties  to 
make  tbe  transaction  In  reference  to  both 
subject-matters  concurrent  as  to  time  as  well 
as  In  other  particulars.  It  does  not  appear, 
from  the  terms  of  the  contract,  what  was 
the  season.  Whether  It  expired  on  the  1st 
day  of  January  following  the  execution  of 
tbe  contract  or  at  some  other  time,  we  can- 
not tell.  There  is  no  averment  in  tiie  plead- 
ings which  can  be  looked  to  to  resolve  this 
ambiguity  In  the  contract  Whatever  may- 
hare  been  the  season  for  tbe  sale  of  tbe 
articles,  the  contract  provides  that  this 
gruaranty  shall  be  operative;  but  we  do  not 
think  that  this  guaranty  has  the  effect  to 
change  the  character  of  the  contract  and 
rtmder  It  entire,  when  It  vronld  otherwise  be 
divisible.  When  the  contract  Is  construed 
as  a  whole,  we  think  It  a  reasonable  Interpre- 
tation that  it  was  the  Intention  of  the  par- 
ties that  It  should  be  divisible  aa  to  the  two 
classes  of  articles  referred  to  therein. 

2.  At  common  law  time  was  always  of  the 
essence  of  the  contract;  but  In  equity  It  was 
otherwise,  unless  it  was  the  manifest  in- 
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tentlon  of  tbe  parties  to  make  time  of  the 
essence.  This  Intention  might  be  either  ex- 
pressed or  implied.  Clark  on  Contracts  (2d 
Ed.)  406;  Hammon  on  Contracts,  881.  Our 
Code  has  adopted  the  more  liberal  rule  of 
the  eqnity  courts,  and  declares:  "Time  Is 
Dot  generally  of  the  essence  of  the  contract; 
but  by  express  stipulation  or  reasonable  con- 
struction it  may  become  so."  CIt.  Code 
1895,  i  3675,  par.  8.  Interpreting  the  con- 
tract, therefore,  nndor  this  rule,  we  must  not 
stop  merely  at  finding  the  time  for  the  per- 
formance specified,  and  hold  the  parties 
strictly  to  performance  within  tliat  time,  but 
must  go  farther,  and  determine  whether, 
-onder  the  tains  of  the  contract,  this  time 
Is  expressly  declared  to  be  of  the  essence  of 
tbe  undertaking,  or  whether,  if  not  so  ex- 
pressly declared,  a  reasonable  construction 
of  the  provisions  of  the  contract  would  neces- 
sarily lead  to  that  conclusion.  Applying  this 
rule,  we  have  little  difficulty  In  reaching  the 
conclusion  that  it  was  undoubtedly  the  In- 
tuition of  the  parties  tiiut  time  should  be 
of  tbe  essence  of  tbe  contract  ia  the  present 
ease,  so  far  as  it  related  to  the  sale  of  bolls. 
The  contract  says,  "We  bare  this  day  sold 
you,"  etc.,  describing  the  articles  and  the 
prioe.  "same  to  be  delivered  to  yon"  in  a 
given  way  "between  now  and  January  1, 
1904."  No  other  Interpretation  can  be  properly 
placed  upon  this  language  than  that  it  was 
the  intention  of  the  parties  that  at  least  a 
demand  for  the  hulls  should  be  made  before 
the  Ist  day  of  January,  1904. 

A  strict  construction  might  require  that 
tbe  demand  should  be  made  In  time  for  the 
delivery  before  that  date;  but  certainly  tbe 
contract  bears  tbe  interpretation  that  the 
demand  should  be  made  before  that  date, 
even  though  it  might  be  followed  by  a  de- 
livery thereafter.  The  right  to  demand  a 
delivery  of  the  articles  terminated,  so  far 
as  the  bulls  were  concerned,  on  the  1st  day 
of  January,  1904.  In  reference  to  the  meal 
the  time  for  the  delivery  does  not  appear  In 
the  paragraph  of  the  contract  dealing  with 
that  subject.  This  may  have  been  an  over^ 
sight,  or  It  may  hare  been  the  result  of  de- 
liberation. Keeping  in  mind  the  rnle  above 
referred  to,  that  In  order  for  time  to  be  of 
the  essence  there  must  be  an  express  stipu- 
Lition,  or  terms  demanding  a  reasonable  con- 
struction to  that  end,  we  cannot  say,  where 
a  contract  Is  entirely  silent  in  reference  to 
a  particular  article  which  is  dealt  with  In 
a  distinct  paragraph,  that  a  reasonable  con- 
struction requires  that  time  shall  be  of  the 
essence  of  tbe  contract.  If  we  were  to  at- 
tempt to  do  so,  what  time  would  we  fix? 
The  parties  have  omitted  to  specify  any 
time.  Must  we  look  to  an  e&tirely  distinct 
paragraph  of  the  contract,  dealing  with  an 
entlrrly  different  subject  of  sale,  and  fix  that 
as  the  time?  We  do  not  know  Judicially 
that  hulls  and  meals  are  so  intimately  con- 
nected with  each  other,  so  far  as  the  purpos- 
es of  commerce  and  trade  are  concerned. 


that  the  time  In  the  contract  for  the  sale  of 
one  would  be  appropriate  In  a  contract  for 
the  sale  of  the  other.  Of  course,  we  know 
that  cotton  seed  oil  and  cotton  seed  meal  are 
the  products  of  cotton  seed,  and  are  the 
products,  or  manufactured  from,  the  same 
thing,  because  this  is  a  matter  of  such  com- 
mon knowledge  that  every  person  knows  It; 
but  our  Judicial  knowledge  In  reference  to 
the  uses  of  trade  in  reference  to  the  two 
articles  is  not  so  broad  as  it  is  as  tt>  tbe 
fact  that  both  articles  are  produced  from  the 
same  thing  and  at  the  same  time. 

But  it  is  said  the  last  paragraph  of  the 
contract.  In  reference  to  guaranteeing  the 
local  price  during  a  given  season,  might  be 
looked  to  to  determine  this.  As  stated  above, 
w6  do  not  know  what  Is  the  season  for  tbe 
sale  of  either  of  these  articles.  There  Is 
nothing  In  the  contract  to  indicate  that  the 
season  for  the  sale  closed  on  January  1, 1901, 
as  to  the  meal,  and  In  fact  nothing  to  indi- 
cate that  tbe  season  closed  at  that  time  In 
reference  to  bulls.  And  on  the  question  as 
to  what  Is  the  season  for  tbe  sale  of  these 
articles  we  are  \n  ignorance,  both  Judicially 
and  individually.  It  may  have  been  tbe  pur- 
pose of  tbe  contracting  parties  to  make  time 
of  tbe  essence  as  to  the  meal.  But  they 
have  failed  to  provide  any  such  express 
stipulation,  and  a  reasonable  construction  of 
the  contract  does  not  call  for  such  an  in- 
terpretation. 

3.  When  a  contract  fixes  no  time  for  per- 
formance, tbe  contract  is  to  be  construed  as 
allowing  a  reasonable  time  for  that  purpose. 
Clark  on  Contracts  (2d  Ed.)  408;  Hammon 
on  Contracts,  881.  Where  a  par^  to  a  con- 
tract undertakes  to  do  a  particular  act,  the 
performance  of  which  depends  entirely  upon 
himself,  and  the  contract  is  silent  as  to  the 
time  of  performance,  tbe  law  implies  an  en- 
gagement that  It  shall  be  executed  within  a 
reasonable  time.  9  Cyc.  613.  Of  course,  it  was 
not  intended  by  tbe  parties  that  this  execu- 
tory agreement  should  continue  for  all  time. 
The  parties  had  definitely  agreed  that  the 
agreement  should  not  be  in  existence  after 
January  1,  1904,  so  far  as  tbe  hulls  were  con- 
cerned. The  plaintiff  had  agreed  to  sell  to 
the  defendants  meal.  Whether  they  were  en- 
titled to  receive  the  hulls  depended  upon 
whether  they  demanded  the  delivery  prior  to 
January  1,  1904.  Whether  they  should  be  en- 
titled to  demand  tbe  meal  depended  upon 
wbether  the  delivery  was  called  for  within  a 
reasonable  time  after  the  execution  of  the 
contract.  The  piaintiCf  was  under  no  obliga- 
tion to  tender  either  tbe  hulls  or  the  meal. 
It  was  under  obligntlon  to  deliver  In  the  one 
Instance  in  tbe  time  provided  In  the  contract, 
and  In  the  other  in  the  time  authorized  by 
law.  What  was  a  reasonable  time  in  which 
to  call  for  a  delivery  of  tbe  meal  under  the 
contract  is  a  question  of  fact,  to  be  deter- 
mined by  a  Jury  under  all  of  tbe  circum- 
stances of  the  case.  Tbe  answer  alleges  tbiit 
the   defendants   demanded  full  performance 
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on  rebruary  3,  1905.  Full  performance 
would  have  ineaut  the  delivery  of  all  of  the 
articles  that  defendants  were  entitled  to  de- 
mand under  the  contract  and  bad  not  been 
delivered  prior  to  that  time.  This  was  a 
sufficient  allegation  of  a  demand  for  delivery, 
and  whether  this  demand  was  made  within 
a  reasonable  time  is  to  be  determined  as 
above  Indicated. 

This  case  is  to  be  distinguished  from  the 
case  of  Electric  Railway  Co.  v.  Tennessee  Co., 
98  Ga.  189,  26  S.  E.  741,  In  that  the  contract 
there  under  consideration  was  an  executory 
agreement  for  the  sale  of  a  given  quantity  of 
articles  to  be  delivered  dally  for  a  iwrlod  not 
Bpecifled.  It  was  held  that  the  contracting 
party  who  was  to  fnrnlsh  the  articles  could 
not  terminate  the  contract  without  notice,  but 
that  it  could  be  terminated  by  giving  notice. 
In  the  present  case  the  articles  were  not  to 
be  delivered  dally,  but  they  were  to  be  de- 
livered when  called  for.  The  time  in  which 
they  were  to  be  called  for  not  being  fixed  by 
the  parties,  the  law  Implies  that  It  was  the 
Intention  of  the  parties  that  a  reasonable 
time  should  be  allowed  for  this  purpose.  In 
addition  to  this,  that  case  did  not  deal  with 
the  question  as  to  when  notice  of  discon- 
tinuance should  be  given.  There  Is  nothing 
In  that  case  to  Indicate  that  even  a  contract 
of  the  character  there  Involved  can  be  dls 
continued  by  notice  without  allowing  the 
parties  a  reasonable  time  to  make  other  ar- 
rangements In  reference  to  the  matter  which 
was  the  subject-matter  of  the  undertaking. 
The  case  rested  upon  the  principle  stated  In 
Clark  on  Contracts  In  this  language:  "If  a 
continuous  contract  fixes  no  time  during 
which  It  Is  to  last,  and  no  time  Is  fixed  by  law 
or  by  usage,  It  may  be  determined  at  the 
will  of  either  party  by  notice."  Clark  on 
Con.  (2d  Ed.)  430. 

4.  It  Is  said,  though,  that  It  appears  that 
the  defendant  did  not  comply  with  the  con- 
tract In  reference  to  payment  at  the  end  of 
each  month,  and  therefore  this  was  sufficient 
reason  for  the  plaintiff  to  refuse  to  make 
further  deliveries.  Under  the  averments  of 
the  answer  It  is  evident,  so  far  as  the  time 
Of  payment  was  concerned,  that  the  course 
of  dealing  between  the  parties  had  been  such 
48  to  nullify  this  stipulation  of  the  contract 
The  contract  provided  for  statements  to  be 
rendered  at  given  times,  which  were  not  ren- 
dered, although  demanded,  and  payment  was 
received  at  other  times  without  objection.  .  It 
Is  said,  too,  that  the  stipulation  as  to  time  In 
that  portion  of  the  contract  providing  for  the 
sale  of  hulls  has  also  been  waived.  There 
are  In  the  pleadings  averments  that  by  mu- 
tual agreement  and  tacit  consent,  or  similar 
words,  certain  things  had  been  done.  No  ex- 
press agreement  changing  the  time  Is  set  up 
In  the  pleadings.  The  facts  relied  upon  to 
show  such  agreement  are  set  forth,  and 
the  words  above  referred  to  seem  to  be 
merely  the  conclusion  of  the  pleader  from 
the  facts  alleged,  and  the  presiding  Judge, 


In  an  opinion  which  appears  In  the  record, 
states  that  It  was  admitted  In  the  argument 
before  him  that  these  words  were  to  b« 
given  no  more  effect  than  mere  conclusions 
from  the  facts  pleaded.  It  appears  that 
there  were  hulls  delivered  after  the  1st  day 
of  January.  This  might  constitute  a  waiver 
as  to  the  demand  being  made  before  that 
date,  so  far  as  these  hulls  were  concerned. 
But  would  this  waiver  go  any  further  than 
the  particular  transaction?  While  a  distinct 
stipulation  in  a  contract  may  be  waived  by 
the  conduct  of  the  parties.  It  must  appear 
that  It  was  the  Intention  of  the  parties  to 
treat  such  stipulations  as  no  longer  binding. 
The  mere  fact  that  one  party  so  Intended 
would  not  bring  about  this  result  It  must 
appear  that  It  was  the  mutual  Intention; 
that  Is,  the  circumstances  must  be  such  as.  In 
law,  to  make  practically  a  new  agreement  as 
to  sUpulations  contained  in  the  original  con- 
tract And,  construing  the  answer  most 
strictly  against  the  pleader,  we  cannot  say 
that  the  averments  are  sufficient  to  show 
that  there  was  such  a  course  of  dealing  as 
to  show  a  mutual  intention  to  do  away  with 
the  stipulations  in  the  original  contract  as  to 
the  time  that  the  hulls  were  to  be  delivered. 

5.  It  Is  contended  by  counsel  for  plain- 
tiff In  error  that  under  the  contract  the  oil 
company  was  bound  to  store  a  certain  quanta 
ty  of  hulls  on  the  1st  day  of  January,  1904, 
for  delivery  thereafter.  The  contract  was 
to  deliver  when  called  for  a  given  quantity  of 
hulls.  If  all  were  not  delivered  prior  to 
January  1,  1904,  and  the  quantity  undeliver- 
ed was  equal  to  or  less  than  the  quantity  in 
the  provision  In  reference  to  storing,  then 
the  plaintiff  was,  on  application,  to  store  for 
the  benefit  of  the  defendants ;  but  we  do  not 
think  that  It  was  the  Intention  of  the  parties 
that  this  quantity  should  be  stored,  without 
reference  to  a  request  on  the  part  of  the  de- 
fendants. A  reasonable  Interpretation  of  the 
contract  was  that  If  the  defendants,  in  their 
business,  could  not  use  the  entire  quantity 
before  the  1st  day  of  January,  1904,  the 
plaintiff  would  keep  stored  not  exceeding  a 
certain  quantity  for  deliverv  thereafter.  But 
there  was  no  positive  duty  Imposed  upon  the 
plaintiff  by  the  terms  of  the  contract  to  hold 
or  store  this  amount  for  the  benefit  of  the 
defendants.  There  Is  no  allegation  that  there 
was  any  request  on  the  part  of  the  defend- 
ants, prior  to  January  1,  1904,  to  store  this 
quantity.  The  right  of  the  defendants  to  de- 
mand delivery,  as  well  as  to  demand  storage, 
terminated  on  the  date  provided  In  the  con- 
tract The  answer  and  the  amendment  there- 
to, so  far  as  each  related  to  that  portion  of 
the  contract  providing  for  tlie  sale  of  hulls, 
set  forth  no  defense;  but  those  portions  of 
the  answer,  and  the  amendment  thereto,  re- 
lating to  the  contract  for  the  sale  of  meal, 
set  forth  a  cause  of  action. 

Judgment  reversed.    All  the  Justices  con- 
Digitized  by  vjOOQ  IC 
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(Supreme  Court  ot  Georgia.    July  11,  1907.) 

L  Wbit  or  Bbbob  — DiSKissAi.  — Waitkb  of 

OBJCOnORB. 
Wliere  a  wife  filed  suit  anunst  ber  husband 
for  pernuuient  alimony,  and  also  applied  to  have 
tempotary  alimony  awarded  for  the  benefit  of 
heraelf  and  their  child  of  tender  years,  and 
where  the  presiding  judge  declined  to  award  tem- 

Sorary  alimony  or  attorney's  fees  to  the  wife,  but 
irected  that  a  certain  amount  should  be  paid 
by  the  husband  each  month  for  the  support  and 
maintenance  of  the  child,  and  to  the  ruling  de- 
nvinir  temporary  alimony  and  attorney's  fees  for 
her  the  wife  excepted,  the  fact  that  while  the 
ease  was  pending  in  this  court  she  collected  some 
of  the  amount  awarded  for  the  support  of  the 
ciild  will  not  be  ground  for  dismi^ing  the  bill 
of  exceptions. 
£  DiVORCK  —  Tekpobabt  Alimoht  —  DlSCBE- 

noR  OT  Coxnrr. 
Where  a  wife  sues  her  husband  for  permanent 
alimony  on  the  ground  that  they  are  living  sepa- 
retely,  and  applies  for  temporary  alimony  pend- 
ing the  suit  on  the  hearing  of  the  application  for 
temporary  alimony  the  merits  of  the  case  are  not 
in  issue,  and  the  presiding  Judge  will  not  general- 
ly refuse  alimony  merely  because  the  evidence  is 
conflicting,  or  the  right  to  permanent  alimony  on 
tbe  final  trial  ma^  be  doubtful ;  but  it  ia  not  an 
innriable  or  arbitrary  rule  that  alimony  must  be 
awarded  upon  proof  of  the  marriage  and  sepa- 
ration, wiuiont  regard  to  the  circumstances  of 
the  caae.  The  presiding  judge,  in  fixing  the 
amount  of  alimony,  may  inquire  into  the  cause 
and  circumstances  of  the  separation  rendering 
the  alimony  necessary,  and  in  his  discretion  may 
refuse  it  altogether,  if  the  evidence  so  warrants, 
or,  if  there  is  a  minor  child,  he  may  award  an 
amount  for  the  support  of  the  child,  and  refuse 
to  award  alimony  for  the  wife. 

[HM.  Note.— For  cases  in  point,  see  Cent  Dig. 
roL  26,  Husband  and  Wife,  S{  1084,  1086.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  Mary  Coley  against  B.  B.  J. 
Ooley.  From  the  Judgment,  plaintiff  brings 
error.    Affirmed. 

Mrs.  Mary  Coley  brongbt  suit  for  tempo- 
rary and  permanent  alimony  against  her  hus- 
band, B.  B.  J.  Coley,  alleging  that  her  hus- 
band had  driven  ber  away  from  home  with- 
out cause,  that  they  were  living  In  a  bona 
fide  state  of  separation,  and  that  she  had  no 
means  of  Bniq>ort  for  herself  and  their  minor 
children,  exc^t  to  seek  employment  as  a 
domestic  servant.  On  the  bearing  of  the  ap- 
plicatlon  for  temporary  alimony,  she  alone 
testified  <»  her  own  behalf.  Ten  witnesses 
were  Introduced  on  behalf  of  the  defense, 
aereral  of  whom  testified  that  they  knew  ber 
seneral  character  for  truth  and  veracity  In 
the  community  in  which  she  lived,  that  it 
was  bad,  and  tbat  they  would  not  believe  ber 
OD  oath.  Several  others  testified  that  sbe 
mis  not  driven  from  home  by  the  defendant, 
tmt  left  of  her  own  accord;  that  she  was 
violent  and  abusive  toward  him,  cursing  blm, 
threatening  to  kill  him,  and  Indulging  in  the 
most  foul,  Tulgar,  and  indecent  language  In 
bis  presence  and  that  of  bis  young  children 
by  a  former  marriage;  tbat  she  left  once,  and 


afterwards  returned,  and  then  left  again; 
that  when  sbe  came  back  sbe  said  that  she 
"didn't  have  anything  on"  the  defendant,  and 
that  she  had  come  back  to  get  something 
against  htm,  but  that  she  had  been  unable  to 
do  so,  and  was  going  to  leave  again.  Prior 
to  her  marriage  she  bad  been  employed  in  a 
hotel.  The  presiding  Judge  refused  to  grant 
temporary  alimony  or  attorney's  fees  to  the 
wife,  but  allowed  15  per  month  for  the  bene- 
fit of  the  minor  child.    The  plaintiff  excepted. 

Hardeman  &  Jones,  for  plaintiff  in  error. 
Fort  &  Orice,  for  defendant  In  error. 

LUMPKm,  J.  (after  stating  the  facts).  1. 
On  the  call  of  the  case  in  this  court  a  motion 
was  made  to  dismiss  the  writ  of  error,  <Mi  the 
ground  tbat  the  plaintiff  had  collected  some 
alimony  under  the  order  and  had  sought  to 
collect  more.  In  support  of  the  motion  a 
letter,  bearing  date  after  the  filing  of  the  bill 
of  exceptions,  from  counsel  for  plaintiff  to 
one  of  the  counsel  for  defendant,  was  pre- 
sented. A  statement  in  it  Indicated  tbat  the' 
plaintiff  had  collected  three  or  four  of  the 
payments  ordered  to  be  made  for  the  benefit 
of  the  child,  and  the  attorneys  urged  that 
other  payments  which  were  In  arrears  should 
be  made.  If  a  Judgment  Is  rendered  In  favor 
of  the  plaintiff,  which  she  thinks  too  small, 
she  may  except  and  have  the  question  tested, 
or  she  may  suppress  her  dissatisfaction  and 
collect  the  Judigment  Sbe  cannot  do  both. 
Owens  V.  Read  Phosphate  Co.,  115  Ga.  768, 
42  S.  B.  02.  Were  this  Judgment  in  favor 
of  the  wife  and  for  her  benefit,  the  motion  to 
dismiss  would  prevail;  bnt  where  the  pre- 
siding Judge  refused  alimony  for  the  wife, 
and  only  made  provision  for  maintenance  of 
the  little  child  of  the  two  parties,  we  do  not 
think  it  would  be  within  either  the  spirit  or 
the  Justice  of  the  law  to  bold  tbat  she  must 
repudiate  this  entirely,  and  allow  the  child 
to  suffer,  in  order  to  permit  her  to  except  to 
the  refusal  of  alimony  for  her.  The  motion 
ia  overruled. 

2.  Formerly  a  wife  had  no  separate  prop- 
erty. What  sbe  had  at  marriage  and  what 
she  acquired  afterwards  vested  in  the  hus- 
band. If  a  separation  occurred,  whether  a 
divorce  was  pending  or  not,  starvation  or 
Buffering  was  often  imminent,  unless  provi- 
sion were  made  for  ber  support  from  the  prop- 
erty of  her  husband,  or  unless  sbe  was  cared 
for  by  the  charity  of  friends  or  relatives. 
It  was  thus  almost  a  matter  of  course  to 
grant  temporary  alimony  to  the  wife  where 
a  divorce  suit  was  pending  between  her  and 
her  husband.  In  the  great  change  which  has 
come  into  the  law  in  respect  to  the  property 
of  married  women,  under  which  she  not  only 
retains  the  property  which  she  had  at  mar- 
riage, and  that  which  sbe  acquires  subse- 
quently, bnt  sometimes  holds  the  title  of  all 
the  family  property,  the  rigid  application  of 
the  old   rale  in  regard  to  ttae  granting  of 
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alimony  has  been  somewhat  modified.  In 
the  first  Code  of  the  state  it  was  provided 
that,  "on  application  for  temporary  alimony, 
the  merits  of  the  cause  are  not  in  issue, 
though  the  judge,  in  fixing  the  amount  of 
alimony  may  Inquire  Into  the  cause  and  cir- 
cumstances of  the  separation  rendering  the 
alimony  necessary,  and  in  his  discretion  may 
refuse  it  altogether."  See  Civ.  Code  1895,  i 
2460.  When  the  original  Code  was  adopted 
there  was  no  provision  for  granting  tempo- 
rary alimony  except  pending  a  divorce  suit. 
In  1870  an  act  was  passed  (Acts  1870,  p.  413), 
which  Is  now  codified.  Civ.  Code  1895,  § 
2467.  It  provided  that  "when  husband  nud 
wife  are  living  separately,  er  are  bona  fide 
In  a  state  of  separation,  and  there  Is  no  ac- 
tion for  divorce  pending,  the  wife  may,  in 
behalf  of  herself  and  her  minor  children,  if 
any,  or  either,  Institute  a  proceeding  by  peti- 
tion setting  forth  fully  her  case;  and  upon 
three  days  notice  to  the  husband,  the  judge 
may  bear  the  same  in  term  or  in  vacation, 
and  grant  such  order  as  he  might  grant  were 
It  based  on  a  pending  libel  for  divorce,"  etc. 
It  will  be  seen  at  a  glance  that  the  Legisla- 
ture placed  the  granting  of  temporary  ali- 
mony pending  a  suit  for  permanent  alimony, 
where  the  parties  are  living  separately  or  are 
In  a  bona  fide  state  of  separation,  on  prac- 
tically the  same  footing  as  an  application  for 
temporary  alimony  pending  a  divorce  suit 
It  was  distinctly  declared  that  the  presiding 
judge  might  "grant  such  order  as  he  might 
grant  were  It  based  on  a  poidlng  libel  for 
divorce."  If  it  were  based  on  such  a  libel, 
the  section  of  the  original  Code  already 
quoted,  which  was  In  existence  when  the  act 
of  1870  was  passed,  and  Is  still  In  the  Code, 
stated  what  manner  of  order  might  be  grant- 
ed, and  provided  for  the  use  of  the  judge's 
discretion  in  respect  thereto.  The  duty  of  a 
husband  to  support  his  .wife  still  remained, 
and  was  not  destroyed  by  the  change  In  the 
law  in  respect  to  the  pn^terty  of  married 
women.  The  first  provision  of  section  24(K) 
of  the  Civil  Code  of  1895,  which  declares 
that  on  applications  for  temporary  alimony 
the  merits  of  the  cause  are  not  in  Issue,  in- 
dicates that  the  judge  will  not  take  the  place 
of  the  jury  on  the  ultimate  trial,  decide  the 
whole  merits  of  the  controversy  between  the 
parties,  and  grant  or  refuse  temporary  ali- 
mony as  if  be  were  granting  or  refusing  a 
divorce.  It  may  be  very  commonly  necessary 
and  proper  that  the  wife  should  be  supported 
dnring  the  suit,  and  should  have  counsel  fees. 
In  order  that  her  side  of  the  contention  may 
be  fairly  submitted  to  the  jury  on  the  final 
trial;  but,  on  the  other  hand,  it  Is  not  an 
arbitrary  and  nnvarying  rule  that  the  judge 
must  grant  alimony  or  attorney's  fees.  He 
is  allowed  some  discretion;  and.  If  the  facts 
are  such  as  to  demonstrate  the  impropriety 
of  granting  the  alimony,  In  the  discretion  of 
the  judge  It  may  be  refused. 


The  great  weight  of  the  testimony  here 
was  to  the  effect  tbat  the  plaintiff  shame- 
fully mistreated  her  hnsband,  threatening 
to  kill  him,  using  physical  violence  upon  him, 
and  employing  such  foul,  indecent,  and  pro- 
fane language  to  him  in  the  presence  of  his 
children  by  a  former  marriage,  and  in  the 
hearing  of  neighbors  and  other  members  of 
the  family,  as  to  shock  the  moral  sense  of 
decent  people.  The  testimony  also  indicat- 
ed that.  Instead  of  being  driven  from  bo:ue 
by  her  husband,  she  attempted  to  aggravate 
him  Into  striking  her,  for  the  avowed  pur- 
pose of  using  his  conduct  against  blm  in  a 
suit  for  aliraooy,  and  tbat,  failing  In  this, 
she  deserted  him.  She  denied  this.  Seven' I 
witnesses  impeached  her  veracity,  and  testi- 
fied that  she  was  unworthy  of  belief,  and 
she  brought  none  to  sustain  her.  Before  her 
marriage  she  had  been  employed  in  a  hotel, 
where  she  worked  for  a  living;  and  while  a 
return  to  labor  may  have  been  less  satis- 
factory to  her  than  alimony.  It  does  not  ap- 
pear to  have  been  a  hardship  to  which  she 
was  unaccustomed.  Dicken  v.  Dicken,  3S 
Ga.  063;  Williams  v.  Williams,  114  Ga.  772. 
40  S.  m  782.  In  Hawes  v.  Hawes,  66  Ga. 
142,  a  husband  and  wife  agreed  that  she 
should  stay  at  her  sister's  and  he  would  sup- 
port her  and  "do  what  was  right."  She 
brought  suit  against  him  for  alimony.  The 
court  held  that  this  constituted  a  case  of 
voluntary  separation  within  the  meaning  of 
the  Code.  In  the  opinion  Crawford,  J.,  add- 
ed: "Had  this  agreement  never  been  made, 
and  be  had  stood  upon  his  legal  rights  and 
obligations  under  the  other  facts  of  the  case 
as  disclosed  by  the  record,  his  liability  would 
have  been  governed  by  section  1740  [uuw 
section  2400]  of  the  Code,  as  construed  by 
this  court  in  Dicken  v.  Dicken,  38  Ga.  (>*«." 
In  Glass  v.  Wynn,  76  Ga.  319,  In  the  first 
division  of  the  opinion,  it  was  declared  that, 
"the  evidence  Is  distressingly  conUictiug  iu 
respect  to  the  party  whose  fault  caused  the 
separation,  but  this  court  defers  to  the  judg- 
ment of  the  court  below  thereon.  It  being  of 
opinion  that  there  is  evidence  enough  to  sus- 
tain the  judgment  against  any  Idea  that  be 
abused  his  discretion;  and  so  in  respect  to 
the  treatment  of  the  wife  by  the  husband 
the  testimony  conflicts,  and  we  must  adjudi- 
cate all  these  decisions  on  facts,  where  they 
are  thus  uncertain,  in  the  same  way."  Dis- 
cretion in  deciding  the  question  necessarily 
Involves  the  power  to  decide  it  either  way.  If 
the  evidence  so  authorizes  it  In  the  next 
division  of  tilie  opinion  it  was  said  that  the 
act  of  1870  declares  that  this  procedure  may 
be  had  at  the  Instance  of  the  wife,  when  hus- 
band and  wife  are  living  separately,  or  are 
bona  fide  In  a  state  of  separation,  there  be- 
ing no  action  for  divorce  pending;  and  tbo 
cause  before  the  court  was  held  to  fall  with- 
in the  provisions  of  the  act.  It  Is  true  tbtt 
the  able  Chief  Justice  who  delivered  the 
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opiDlon  made  nse  of  the  expression,  "And, 
in  onr  Judgment,  it  is  Immaterial  what 
broaglit  tills  separation  about,"  and  tbat  lie 
also  said:  "We  do  not  see  tlint  Hawes  v. 
Hawes  conflicts  with  this  view  of  the  sec- 
tion. If  80,  the  remark  is  obiter."  In  the 
third  division  of  the  opinion  It  was  said  that, 
•"even  If  there  must  be  cruel  treatment  or 
Toiiintary  separation  in  order  that  this  pro- 
c«edlng  may  be  had,  we  thinii  in  such  a  case 
cruel  treatment  may  exist  from  conduct 
other  than  blows." 

It  was  contended  that  this  was  an  adjudi- 
cation that,  if  parties  were  living  in  a  state 
of    separation.     It    was    immaterial    what 
brought  about  tbat  state,  and  that  the  pre- 
siding  Judge   had   no   discretion   to   refuse 
temporary  alimony  to  the  wife,  regardless  of 
the  conduct  of  the  parties,  but  was  bound  to 
award  it,  if  it  were  shown  that  the  parties 
were   married  and   were   living   separately. 
We  do  not  think  that  th!s  is  a  proper  In- 
terpretation to  put  upon  the  decision  in  that 
case;  and,  although  the  language  quoted  was 
used,   it  was  employed  arguendo,   and  was 
unnecessary  to  the  decision.    If  the  construc- 
tion contended  for  were  given,  it  would  place 
the  court  in  a  somewhnt  singular  attitude 
of  holding  three  propositions:    (1)  That  the 
presiding  Judge  had  a  discretion  in  the  mat- 
ter, and  that  it  did  not  abuse  it  in  that  case; 
(2)  that  he  had  no  discretion,  but  was  bound 
to  award  alimony,  regnrd'ess  of  discretion; 
and  (3)  that,  If  cruel  treatment  or  voluntary 
separation  must  be  shown,  there  was  suffi- 
cient evidence  of  It,  and  the  court  did  not 
err  in  bis  finding,  or,  in  other  words,  that  he 
did  not  abuse  his  discretion.    We  are  un- 
willing to  give  a  consitruction  to  the  ruling 
in  that  case  which  will  produce  such  a  con- 
flict of  positions.    Nor  do  we  believe  that 
the  court  meant  to  say  that,  If  marriage  and 
separation  were  shown,  the  presiding  Judge 
must  disregard  all  other  evidence  and  award 
alimony    In    all    events.     Suppose    a    wife 
should  desert  her  husband  without  cause,  and 
take  up  ber  abode  In  a  bouse  of  ill  fame  as 
a  common  prostitute,  would  any  court  hold 
that  her  husband  was  Vound  to  pay   her 
alimony  merely  because  they  had  been  mar-  '■ 
ried  and  were  living  separately?    The  case  ; 
of  Glass  V.  W.vnn,  so  far  as  has  come  to  I 
the  knowledge  of  the  writer,  has  been  but  j 
twice  cited — once  In  the  case  of  Ray  v.  Kay,  ! 
im  Ga.  2ri3,  32  S.  E.  91.  where  It  was  cited  : 
on  the  subject  of  what  might  constitute  cruel  | 
treatment;  and  once  In  Ring  v.  Ring,  118  Ga.  j 
183-188,  44  8.  E.  8«1.  32  U  R.  A.  87S   where  I 
It  was  criticised.     Probnbly  the  expression 
quoted  above  from  the  opinion  in  the  case  i 
of  Hawes  v.  Hawes  was  an  obiter  dictum;  ' 
but.  if  so,  we  think  it  was  a  correct  state- 
ment of  the  law.  j 

In  the  present  case  there  was  no  abuse  of  ; 
discretion  In  the  order  granted  by  the  pre-  I 
siding  Judge. 

Judgment  affirmed.  All  the  Justices  con-  j 
cur. 


MATHI8  V.  HARRELL.     (Nos.  100,  191.) 
(Court  of  Appeals  of  Georgia.    March  2,  1907.) 

1.  Contracts — Modification — Conditions. 

The  petition  as  amended  sets  forth  a  cause 
of  action,  and  the  court  did  not  err  in  overrul- 
ing the  defendant's  demurrer. 

2.  Same— Conditions— Waiter. 

The  court  erred  in  directing  a  verdict. 

3.  Same— Actions  —  Evidence  —  Admissibil- 
ity. 

No  other  error  appears. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Bainbrldge;  Har- 
reli.  Judge. 

Action  by  P.  L.  Mathis  against  one  Har- 
reli.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Defendant  assigns  a  cross-bill. 
Judgment  on  main  bill  reversed,  on  cross- 
bill affirmed. 

E.  S.  Longley  and  J.  R.  Wilson,  for  plain- 
tiff In  error.  Russell  &  Hawes,  for  defend- 
ant in  error. 


POWELL,  J.  The  Instrument  under  which 
the  plaintifrs .  cause  of  action  arose  is  as 
follows:  "Bainbrldge,  Ga.  Contract  between 
Mart  Clothing  Company,  of  the  first  part,  and 
P.  L.  Mathis,  second  part  The  Mart  Cloth- 
ing Company  is  to  furnish  P.  L.  Mathis  a 
stock  of  goods,  such  as  they  think  best  and 
in  such  amounts  as  they  think  advisable,  to 
do  a  general  business  in  Bainbrldge,  Ga., 
on  Water  Street,  in  the  Hicks  block,  to  be 
known  as  the  Bazaar.  Said  Mathis  Is  to  be 
manager,  keep  a  strict  account  of  the  cash, 
sales  and  expenses,  remit  all  cash  to  the 
Mart  Clothing  Company,  and  to  sell  strictly 
for  the  cash;  and  the  minute  that  anything 
Is  charged  or  sold  to  any  one  on  a  credit,  said 
P.  L.  Mathis  then  and  there  loses  all  interest 
In  the  business,  and  turns  same  over  to  the 
Mart  Clothing  Company,  without  any  further 
claim,  and  at  any  time  the  business  does  not 
prove  satisfactory,  or  is  not  being  run  satis- 
factory to  the  Mart  Clothing  Company,  said 
Mathis  Is  to  turn  over  the  business  to  the 
Mart  Clothing  Company,  and  to  receive  sixty 
dollars  per  month  for  his  services  for  each 
month  he  has  been  manager  of  the  Bazaar, 
less  what  he  has  already  drawn  out.  Am  to 
take  stock  at  least  once  a  year,  and  said 
Mathis  is  to  receive  one  half  of  the  net  profits 
for  running  and  managing  the  same,  and  P. 
L.  Mathis  is  to  draw  not  more  than  fifty 
dollars  for  living  expenses,  or  for  other  use, 
and  the  amount  he  draws  Is  to  be  deducted 
from  his  half  of  the  profits.  In  case  of  fire 
P.  L.  Mathis  is  to  receive  sixty  dollars  per 
month  for  each  month  be  has  been  manager, 
less  what  he  has  already  drawn,  and  relin- 
quish all  further  claims  to  the  business.  This 
3rd  Nov.,  1904.  The  Mart  Clothing  Compa- 
ny, per  C.  C.  H.  P.  L.  Mathis."  The  peti- 
tion brought  by  Mathis  alleges  that  Mrs. 
Harrell  is  the  sole  owner  of  the  Mart  Cloth- 
lug  Company,  and  that  he  was  to  receive  for 
bis  services  under  the  contract  |»rthJber_act 
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out  above,  a  salary  of  |60  per  month;  tbat 
under  the  contract  he  took  charge  of  the 
store  and  worked  In  the  same  as  manager  for 
13  months  and  20  days,  performing  his  con- 
tract as  agreed;  that  In  November,  1905,  by 
mutual  consent  of  himself  and  of  Mrs.  Har- 
rell,  he  severed  his  connection  with  the  busi- 
ness, and  upon  bis  turning  It  over  to  Mrs. 
Harrell  she  agreed  to  pay  him,  as  the  bal- 
ance due  him,  the  sum  of  $137,  bat  tbat  she 
neglects  and  refuses  to  pay  the  same,  al- 
though due  under  said  contract;  wherefore 
this  salt  Is  brought,  etc.  The  defendant  filed 
a  general  demurrer-  to  the  petition,  on  the 
ground  of  no  cause  of  action;  also  a  special 
demurrer  on  the  ground  that  "It  does  not 
appear  bow  or  In  what  manner  defendant 
became  Indebted  to  plaintiff  In  the  amount 
sued  for.  It  does  not  allege  tbat  the  amount 
sued  for  represents  one-half  of  the  net  profits, 
or  that  It  was  the  balance  due  upon  the 
salary  plaintiff  was  to  receive,  according  to 
the  terms  of  the  contract"  The  plaintiff 
filed  an  amendment  to  t\t^  petition,  amplify- 
ing tbe  original  allegations,  as  follows: 
"Tbat  defendant  is  Indebted  to  him  in  the 
sum  of  $137,  onder  the  contract  attached  to 
plalntltTs  petition;  that  under  said  contract 
plaintiff  was  to  receive  a  salary  of  $60  per 
month  for  bis  services  as  manager  of  said 
store;  that  he  worked  as  manager  for  tbe 
term  of  13  months  and  21  days;  that  during 
said  term  be  drew  only  $50  per  month,  and 
that  this  defendant  is  due  him  the  sum  of 
$137  on  his  salary  under  said  contract;  tbat 
wlien  he  left  the  service  of  the  said  defend- 
ant she  agreed,  through  her  agent,  O.  C.  Har- 
rell, to  pay  him  this  amount  within  one  week. 
Defendant  has  failed  to  pay  the  same  or  any 
part  thereof."  Tbe  court  overruled  the  de- 
murrer, and  this  ruling  is  complained  of  In 
tbe  cross-bill  of  exceptions.  The  defendant 
answered,  admitting  the  execution  of  tbe 
contract,  but  denying  the  other  material  al- 
legations of  the  petition,  and  pleading  far- 
ther that  the  plaintiff  had,  without  her  con- 
sent, broken  the  contract,  and  left  her  em- 
ployment; that  under  tbe  plaintiff's  manage- 
ment tbe  business  had  made  no  net  profits; 
that.  In  violation  of  the  terms  of  the  contract, 
tbe  plaintiff  had,  during  his  management  of 
tbe  business,  sold  on  credit  goods  to  tbe 
amount  of  $200  to  various  persons,  many  of 
whom  were  insolvent,  and  that  she  did  not 
know  of  this  violation  of  the  terms  of  tbe 
contract  prior  to  the  time  plaintiff  left  her 
employ. 

The  only  witnesses  sworn  In  the  case  were 
the  plaintiff  and  C.  0.  Harrell,  who  was  ad- 
mitted to  be  tbe  defendant's  manager  and 
general  agent  throughout  tbe  transaction. 
Mathls,  by  his  testimony,  substantiated  his 
allegations  as  to  the  length  of  service  per- 
formed by  blm.  He  further  testified  that, 
having  the  opportunity  of  working  for  better 
wages  elsewhere,  be  told  Harrell  that  he  was 
going  to  quit,  and  Harrell  consented,  and  tbe 
stocks  and  books  were  turned  over.    Harrell 


Inquired  as  to  bow  tbey  should  settle.  Ma- 
thls replied  that  the  quickest  way  was  for 
Harrell  to  pay  him  the  $60  per  month,  un- 
less he  desired  to  take  stock.  Harrell  agreed 
to  settle  on  this  basis,  and  promised  to  pay 
the  amount  the  next  week.  Harrell  request- 
ed Mathls  to  wait  a  while  longer,  until  he 
could  collect  some  of  tbe  accounts  which 
were  outstanding  on  tbe  books.  After  a  few 
days  another  demand  for  payment  was  made, 
and  Harrell  still  claimed  that  he  had  not 
collected  tbe  accoonts.  Matbis  replied  tbat 
he  would  take  the  accounts  as  payment  on 
the  amount  due  him.  Harrell  then  told  him: 
"I  will  not  pay  you  at  all.  I  have  consulted 
a  lawyer,  and  he  says  I  don't  have  to  pay 
yon."  Harrell  testified  that  Mathls,  Instead 
of  selling  for  cash  only,  as  required  by  tbe 
contract,  sold  goods  on  credit  to  various 
named  persons,  the  aggregate  of  these  credit 
sales  being  about  $150.  During  the  13  months 
In  which  Mathls  ran  the  business  it  lost  mon- 
ey, but  he  was  unable  to  say  how  mucb.  De- 
fendant did  not  object  to  his  quitting,  but 
refused  to  pay  blm,  because  he  had  broken 
tbe  contract  and  because  the  business  was 
losing  money.  Mathls,  being  recalled,  ad- 
mitted tbat  he  had  sold  a  portion  of  tbe 
goods  mentioned  on  credit,  the  amount  of 
tbe  same  aggregating  about  $110,  but  denied 
making  the  other  credit  sales  claimed  by 
Harrell.  As  to  two  of  the  largest  credit 
sales,  amounting  to  about  $75,  he  asserted 
that  these  were  made  wltb  Harrell's  knowl- 
edge, and  without  complaint  on  his  part 
Harrell  returned  to  the  stand  and  admitted 
that  credit  had  been  extended  to  these  two 
customers  with  his  knowledge  and  approyal, 
and  explained  that  he  was  willing  for  the 
extension  of  tbe  credit  to  them,  because  they 
were  bis  regular  customers  and  he  could  not 
supply  them  with  the  goods  they  wanted 
from  bis  other  store.  This  substantially 
states  the  entire  testimony;  and  upon  it  the 
court  directed  a  verdict  for  the  defendant 

1.  Under  the  allegations  of  the  petition, 
especially  as  amended,  we  think  a  cause  of 
action  is  laid.  Counsel  for  Harrell  contend 
that  tbe  demurrer  should  have  been  sustained 
because  the  plaintiff  seeks  to  recover  salary 
at  tbe  rate  of  $60  per  month,  though,  under 
tbe  contract  he  was  to  have  this  rate  of 
salary  only  upon  the  happening  of  one  or  tbe 
other  of  two  conditions— either  that  the  busi- 
ness did  not  prove  satisfactory,  or  that  It 
was  destroyed  by  fire — neither  of  which  la 
alleged  to  have  occurred.  It  will  be  seen, 
however,  that  tbe  plaintiff  did  not  predicate 
his  action  directly  upon  the  contract  but  up- 
on a  settlement  agreed  on  between  the  par- 
ties at  the  mutually  satisfactory  termination 
of  the  contract  In  onr  opinion  the  sum  ao 
agreed  upon  was  in  strict  accordance  wltb 
the  terms  of  the  contract,  for  this  was  tbe 
amount  to  be  paid  "at  any  time  the  business 
does  not  prove  satisfactory"  and  the  allegn- 
tion  that  tbe  arrangement  was  discontinuod 
by  mutual  consent  can  luye  no  other  reason- 
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able  intendment  tlian  that  it  was  satisfactory 
to  quit  and  therefore  onsatlsfactory  to  con- 
timie  tlie  huslness.  However,  it  is  unneces- 
sary for  ns  to  decide  this  mnch,  for  trrcspec- 
tire  of  the  rights  of  the  parties  under  the 
contract,  if  in  a  bona  fide  attempt  to  settle 
tbe  matter  the  parties  agreed  on  this  sum, 
siKh  an  accord  would  be  binding.  City  Blec. 
By.  Co.  V.  Floyd  Co.,  115  Oa.  655,  42  S.  B. 
45,  and  cases  therein  cited. 

2.  We  infer  from  the  briefs  of  counsel  that 
onr  able  and  Impartial  Brother  of  tbe  trial 
bencb  directed  the  verdict  for  the  defendant 
on  the  theory  that  It  affirmatively  appeared 
that  Mathis  had  forfeited  his  rights  under 
tbe  contract  by  reason  of  having  sold  goods 
on  credit.  While  it  is  undisputed  that  the 
plaintiff  violated  the  terms  of  the  original 
contract  in  this  respect,  still  such  a  violation 
could  be  waived  by  the  opposite  party,  and  It 
Is  by  no  means  certain,  nnder  the  evidence, 
that  such  a  waiver  has  not  taken  place. 
This  Is  a  question  for  the  jury.  If  Harrell, 
Tlth  notice  that  these  credit  sales  had  taken 
place,  still  agreed  upon  tbe  settlement  as 
claimed  by  Mathis,  he  cannot  repudiate  it 
Indeed,  even  in  the  absence  of  the  contract 
of  settlement.  If,  during  the  continuance  of 
the  business,  Harrell  was  cognizant  of  the 
fact  that  Mathis  was  extending  credit  to 
customers  and  made  no  objection,  the  jury 
Tonld  be  authorized  to  find  that  It  was  his 
Intention  to  waive  this  clause  of  the  orig- 
inal contract.  Civ.  Code  1885,  |  3642,  pro- 
rides:  "Where  parties.  In  the  course  of  tbe 
execution  of  a  contract,  depart  from  its 
terms  and  pay  or  receive  money  under  such 
departure,  before  either  can  recover  for  fail- 
ure to  pursue  the  letter  of  the  agreement, 
reasonable  notice  must  be  given  tbe  other  of 
intention  to  rely  on  the  exact  terms  of  the 
agreement.  Until  such  notice,  the  departure 
is  a  quasi  new  agreement."  There  being  evi- 
dence from  which  tbe  Jury  might  have  found 
that  Harrell  had,  either  in  making  the  settle- 
ment or  by  his  conduct  pending  the  continu- 
ance of  the  business,  waived  the  provisions 
of  the  contract  as  to  these  things,  the  direc- 
tion of  a  verdict  was  erroneous. 

3.  Counsel  for  Mathis  further  complains 
that  the  court  erred  in  excluding  his  testi- 
mony to  tbe  effect  that  Harrell  had  failed 
to  furnish  additional  goods  for  the  replenish- 
ing of  the  stock  upon  request  of  Mathis. 
Proof  of  this  fact  was  entirely  Irrelevant  to 
tile  plaintiff's  case  as  laid.  Besides,  as  we 
construe  the  contract,  the  character  and 
quantity  of  the  goods  to  be  furnished  was  left 
to  Barren's  discretion.  If  the  kind  or  amount 
famished  was  not  satisfactory  to  Mathis,  he 
had  his  remedy  under  the  contract  We 
hold  that  the  court  did  not  err  in  excluding 
the  testimony.  If  Mathis  were  suing  upon 
the  original  contract  and  upon  the  theory 
that  the  contract  terminated  because  the 
boslness  did  not  prove  satisfactory,  it  would 
be  competent  for  him  to  testify  that  the  busi- 
ness had  become  unsatisfactory  by  reason  of 
58  S.E.-14 


Harrell's  failure  to  furnish  the  goods  desir- 
ed; but  such  la  not  the  case. 

Judgment  on  main  bill  of  exc^rtlom  re- 
versed, on  the  cross-bill  affirmed. 


DAVIS  V.   KIRKLAND.     (No.  2.) 
(Court  of  Appeal!  of  Georgia.    Jan.  11,  1907.) 

1.  Tbiai/— QuxsTiona  roa  Jcbt. 

The  decision  of  every  issue  of  fact  is  ex- 
clusively for  the  Jury. 

[Ed.  Note.— For  cases  in  point  see  (3ent.  Dig. 
vol.  48,  Trial,  |  320.] 

2.  Samk — DiBccnito  Vkbdiot. 

A  verdict  should  not  be  directed,  unless 
there  is  no  issue  of  fact  or  nnleas  the  proved 
facta,  viewed  from  evMy  possible  legal  point  of 
view,  can  sustain  no  other  finding  than  that 
directed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  U  876-379.] 

8.  Baum. 

Where  there  la  conflict  a*  to  any  material 
issue  of  fact  it  is  erroneous  to  direct  a  verdict 
[Ed.  Note. — For  cases  in  point,  see  Oeat.  Dig. 
vol.  46,  Trial,  i|  342,  343.] 

(Syllabus  by  tbe  Court) 

Error  from  City  (3oart  of  Douglas;  Roan, 
Jndgfe 

Action  by  H.  Klrkland  against  Mrs.  R.  B. 
Hall  (now  Davis).  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed. 

C.  A.  Ward,  P.  L.  Smith,  and  W.  W.  Ben- 
nett for  plaintiff  in  error. 


RUSSELL,  J.  H.  Klrkland  brought  salt 
against  Mrs.  R.  B.  Hall.  He  asked  to  recov- 
er money  paid  to  her  for  timber  for  tari>en- 
tlne  purposes.  He  alleges  that  be  parted 
with  bis  money  upon  condition  that  it  should 
be  repaid  to  him,  or  to  the  party  who  might 
gain  a  certain  mentioned  case  then  pending 
in  the  superior  court  He  averred  that  Mrs. 
Hall  (now  Davis)  lost  In  that  suit  and  re- 
fused to  pay  him  as  agreed.  Daring  tbe 
trial  the  petition  was  amended  by  striking 
H.  Klrkland  and  inserting  the  words  "H.  & 
D.  Klrkland."  The  defendant  filed  a  general 
demurrer,  and  also  demurred  specially:  (1) 
Because  it  is  not  alleged  that  be  took  any 
warranty  for  bis  lease,  that  he  was  ever 
ousted  therefrom,  or  attorned  to  any  one 
else  with  tbe  consent  of  tbe  defendant  (2) 
Because  tbe  promise  alleged  was  without 
consideration.  (3)  Because  plaintiff  In  no 
way  counnected  himself  with  tbe  suit  in  the 
Coffee  superior  court  referred  to.  These  de- 
murrers were  overruled.  We  think  they 
should  have  been  sustained;  but  In  view 
of  what  is  said  hereafter,  it  is  not  neces.snry 
now  to  pass  on  tbem. 

The  defendant  in  her  answer,  though  she 
did  not  remember  the  exact  amount  of  mon- 
ey paid  her,  admitted  all  of  the  plaintiff's 
allegations,  except  as  to  tbe  promise  to  re- 
pay. She  denied  absolutely  that  there  was 
ever  such  an  agreement  on  her  part  as  was 
alleged  by  the  plalntl^^ji^^^t  subject 
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Tlw  oontrolling,  and  indeed  only,  tasne  of 
fact  raised  by  the  pleadings  was  whether  the 
defendant  promised  to  retnm  the  money  to 
the  plaintiff  npon  the  terms  and  conditions 
be  set  np.  The  Judge  directed  a  verdict  for 
the  plaintiff,  and  the  defendant  excepted. 

There  was  erldence  In  behalf  of  the  con- 
tentions of  both  parties.  The  legal  quarrel, 
begnn  in  the  pleadings,  warmed  into  a  well- 
drawn  battle  in  the  testimony.  And  the 
lines  of  the  two  armies  of  fact  at  issue  did 
not  harmonize  or  fraternize  any  more  after 
the  heavy  cannonading  of  the  witnesses  than 
they  did  at  first  In  the  desultory  firing  along 
the  picket  lines  of  the  pleadings.  For  this 
reason  we  thlnis  tbe  Judge  erred  in  direct- 
ing a  verdict  In  a  Oeorgia  trial  the  Judge 
Is  the  Impersonation  of  the  law  he  expounds, 
construes,  and  enforces.  The  jury  la  the  sole 
arbiter — ^the  only  god  of  battles— to  still  the 
conflict  and  decide  the  victor,  In  the  struggle 
between  antngonlRtIc  testimony  marshaled 
under  opposing  leaders,  each  contending  for 
■upremacy.  After  the  legal  battle  lines  have, 
by  tbe  permission  of  tbe  Judge,  moved  from 
tlie  ■klrmisbing  of  tbe  pleadings  Into  full 
action  and  real  conflict  between  contending 
statements  of  fact,  be  is  transformed  Into 
a  mere  representative  of  a  neutral  power, 
friendly  alike  to  both  belligerents — the  law — 
who  will  see  that  there  Is  no  violation  of 
those  rules  of  war,  enforced  by  law,  and  that 
neither  combatant  shall  smuggle  or  receive 
from  the  territories  of  law  any  contraband 
of  war  in  the  form  of  illegal  evidence.  The 
law,  whose  representative  he  Is,  Is  friendly 
to  both.  But  be  cannot  stop  tbe  conflict  as 
long  as  it  proceeds  under  law's  rules  of  war. 
Should  the  two  armies  meet,  panoplied  In 
their  pleadings,  and  either  fall  to  fight,  for 
the  total  lack  of  the  ammunition  of  evidence, 
tben,  as  tbe  representative  of  his  country, 
the  law,  he  declines  to  recognize  a  state  of 
war,  and  makes  no  protest  when  the  victor 
overruns  and  absorbs  bis  opponent's  terrl* 
tory.  If  they  fight  antii  the  arbiter  of  bat- 
tles of  fact,  tbe  Jury  decides  the  conflict 
and  acclaims  the  victor,  the  Judge  tben  only 
embodies  in  his  Judgment  proclamation  to 
tbe  world  at  large  of  the  law's  recognition 
and  approval  of  the  substantial  results  ac- 
cruing to  the  victorious  party. 

In  tbe  Justly  ordered  universe  of  Jarlspm- 
dence  there  has  never  been  friction  l>etween 
these  separate  nationalities,  the  law  and  the 
evidence.  Law  Itas  ever  held  a  protectorate 
over  facts,  and  guarantees  its  autonomy. 
These  nations  differ  greatly  In  intrinsic  char- 
acteristics. The  law  Is  serene  and  conserva- 
tive through  the  ages,  and  peace  and  order 
are  universal  in  her  wide  domain.  The  ter- 
ritory of  facts  is  in  well-nigh  constant  revo- 
lution, and  Its  every  inhabitant  is  volatile, 
erratic,  or  capricious,  and  especially  inclined 
to  change  his  costume  or  disguise  himself  at 
tbe  l>ehe8t  of  each  new  forensic  tailor.  Tbe 
law  does  not  exercise  ber  suzerainty  over 


tbe  domain  of  evidence  with  an  iron  hand 
with  a  view  of  enforcing  al>9oIute  peace 
among  its  Inhabitants,  because  tbe  very  rea- 
oon  for  ber  sovereignty  is  found  in  certain, 
continual,  and  irr^ressible  feuds  and  dissen- 
sions. Frequent  as  are  these  contentions, 
and  however  well  calculated  to  tax  the  pa- 
tl«ice  of  law's  ministers,  tlie  law  will  not  al- 
low her  Judge  to  enter  the  domain  of  evi- 
dence while  It  Is  unsettled,  nor  even  to  ex- 
press an  opinion  as  to  which  side  sbould 
win.  Since  the  birtb  of  Magna  Charta — one 
of  law's  leading  citizens — ^whenever  internal 
dissension  or  revolution  arises  In  the  terri- 
tory of  evidence,  to  determine  which  con- 
tending faction  shall  be  entitled  to  the  Jewel 
truth,  she  calls  in,  as  sole  arbiter  to  settle 
the  dispute,  the  Jury,  who  under  law's  ir- 
revocable appointment  shall  settle.  In  every 
nook  and  comer  of  law's  protectorate — ^the 
domain  of  facts — all  issues,  great  and  small. 
The  wisdom  of  all  men  most  enlightened,  the 
experience  of  those  most  familiar  with  the 
practice,  the  Innate  sense  of  Justice,  all  con- 
cur in  the  opinion  that  disputes  l>etween 
BUCb  varying  and  variable  characters  as  visit 
and  Inhabit  the  domain  of  facts  cannot  be 
satisfactorily  adjusted  and  finally  determined 
by  any  umpire  more  absolutely  reliable  and 
Just  than  tbe  Jury. 

In  tbe  very  beginning  of  its  oflldal  exist- 
ence this  court  desires  to  place  itself  on 
record  as  standing  for  the  exclusive  right  of 
the  Jury  to  determine  every  Issue  of  fact  in 
the  trial  of  every  case  In  Georgia.  And  we 
BO  willingly  and  cordially  follow  the  deci- 
sions of  the  Supreme  Court  in  63  Ga.  85, 
and  89  Ga.  571,  16  S.  B.  116,  that  we 
quote  from  them,  not  only  as  an  expression 
of  onr  views,  but  also,  if  possible,  to  em- 
phasize them  as  a  proper  construction  and 
analysis  of  the  separate  functions  of  our  Ju- 
dicial system.  It  is  true  that  tbe  rulings 
quoted  related  to  grants  of  new  trial,  where 
the  Jury  had  passed  upon  the  evidence,  while 
in  the  present  case  the  complaint  Is  that  the 
court  made  tbe  verdict  instead  of  the  Jury; 
bnt  tbe  principle  is  the  same.  In  Central 
R.  R.  Co.  V.  Ferguson,  63  Ga.  85,  Judge 
Bleckley  says:  "The  evidence  is  not  con- 
clusive. It  pushes  the  mind  into  that  great 
pitfall  called  'doubt,'  and  there  leaves  it 
Tbe  Jury  are  the  best  doctors  of  doubt  that 
we  know  of."  In  Richmond  &  Danville  R. 
Co.  V.  Allison,  89  Ga.  671,  16  S.  E.  116, 
Judge  Gober,  delivering  tbe  opinion,  says: 
"These  dicta  could  be  multiplied  Indefinitely 
from  the  bundreds  of  cases  wherein  this 
point  has  been  considered.  This  much  is  of- 
fered, not  that  it  is  new,  but  it  Is  profitable. 
There  is  no  safety,  exc^t  in  standing  on  the 
rule.  •  •  •  The  Jury  has  passed  npon 
tbe  case  as  presented,  and  their  conclusion 
is  embodied  in  this  verdict  Tbe  argument 
that  a  verdict  is  tbe  result  of  prejudice  and 
bias  is  one  that  is  easily  made.  It  is  tbe 
baldest   of  platitudes,  (aiul  can   be  offered 
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in  tlie  face  oC  almost  any  state  of  facts. 
It  Is  no  concern  of  the  appellate  court  what 
lerdict  is  rendered,  where  such  finding  Is 
proper  and  fair  from  the  evidence.  The 
prevailing  party  who  gets  a  verdict  has  a 
pnqwrty  right  In  it.  The  conrt  that  sets  it 
aside  without  some  sufficient  reason  forgets 
the  Constitntioii,  which  declares  that  the 
right  of  trial  by  jury  shall  remain  inviolate. 
•  •  •  The  appellate  comt,  as  the  exposi- 
tor of  the  law,  must  obey  the  law.  It  is 
booad  by  the  law,  as  other  courts  are  bound 
by  it  It  must  follow  precedent,  as  other 
coorts  follow  It.  *  *  *  CoortB  must  take 
the  verdict  of  Juries,  when  proper  from  the 
evidence,  aS  a  right  conclusion  as  to  what 
is  the  truth  of  a  case.  •  •  •  Whoever 
has  had  any  experience  with  Juries  must 
concede  that  they  endeavor  to  do  right 
They  take  questions  of  fact  in  a  practical 
way,  unimpeded  by  the  legal  fetters  that 
restrain  a  professional  mind.  They  may  not 
find  sometimes  as  a  court  would  find.  Tbe 
reply  Is:  The  law  has  left  this  work  to 
them.  If  they  do  their  work  fairly  under 
the  rales,  courts  ought  not  to  disturb  their 
verdicts.  In  'Trial  by  Jury,'  by  Forsyth,  he 
says:  'It  was  said  of  Socrates  that  he  first 
drew  philosophy  from  tbe  clouds,  and  made 
It  walk  upon  the  earth ;  and  of  the  dvll  Jury 
It  may  be  also  said  that  It  is  an  institution 
which  draws  down  the  knowledge  of  the 
laws  to  the  level  of  popular  comprehension.' 
From  this  standpoint,  in  a  practical  way,  by 
practical  men,  verdicts  are  made.  •  •  • 
When  we  reflect  that  tbe  ultimate  object 
of  all  our  laws  Is  to  put  12  upright  and  in- 
telligent men  in  the  Jury  box,  before  whom 
tbe  humblest  citizen  may  demand  redress 
(or  any  invasion  of  his  rights,  the  matter  is 
teen  as  It  Is  and  assumes  its  true  im- 
portance." 

No  principle  Is  better  settled  in  (Georgia 
tban  that  a  verdict  should  not  be  directed, 
unless  there  is  no  issue  of  fact,  or  unless 
tbe  proved  facts,  viewed  from  every  possible 
legal  point  of  view,  can  sustain  no  other 
finding  than  that  directed.  In  this  case  the 
plaintiff  swore  that  the  defendant  agreed,  la 
a  certain  contingency,  to  pay  back  certain 
money.  The  defendant  swore  Just  as  un- 
equivocally and  positively  that  she  made  no 
such  promise.  It  only  adds  force  to  the 
statement  to  say  that  both  parties  were  cor- 
roborated. In  such  situations,  as  remarked 
by  Judge  Bleckley,  the  Jury  is  the  only 
doctor  our  law  will  permit  to  prescribe. 
ythen  the  evidence  on  the  controlling  Is- 
sue in  a  case  is  conflicting,  it  is  error  for 
the  Judge  to  direct  a  verdict  in  favor  of  one 
ol  the  parties."  Colson  v.  Meyers,  80  Ga. 
tt9,  6  8.  E.  504.  The  paramount  right  of 
tbe  Jury  to  decide  any  issue  of  fact  in 
every  case.  In  Georgia,  is  absolutely  ex- 
elaslve  of  any  such  prerogative  on  the  part 
of  the  Judge.  Tbe  exercise  of  this  power  by 
tbe  Jury,  unless  waived  by  tbe  parties.  Is  an 


indispensable  requisite  of  a  legal  trial  in 
this  state,  and  an  invasion  of  this  right  (as 
has  been  held  by  our  Supreme  Court  times 
without  number)  demands  the  grant  of  an- 
other trial.  It  Is  true  that  the  Code  now 
authorizes  verdicts  to  be  directed.  "Where 
there  is  no  conflict  in  the  evidence  and  that 
Introduced  with  all  reasonable  deductions  or 
Inferences  therefrom  demands  a  particular 
verdict,  the  court  may  direct  the  Jury  to 
find  for  the  party  entitled  thereto."  '  Civ. 
Code  1886,  i  5331.  To  tbe  mind  of  the 
writer  the  fact  that  this  section  was  in- 
grafted upon  tbe  Code  by  the  codlflers,  by 
modification  of  language  used  In  Hooks  ▼. 
Frick,  75  Ga.  715  (a  case  that  was  itself  sub- 
mitted to  a  Jury,  and  that  after  argument  by 
counsel  and  charge  by  tbe  court),  and  not 
codified  (as  Is  usual)  from  a  statute  passed 
by  the  General  Assembly,  Is  quite  significant 
When,  however,  the  seal  of  legislative  enact- 
ment was  placed  on  the  entire  Code,  it  be> 
came  the  law. 

Speaking  for  myself,  I  think  that  the 
opinion  rendered  by  Chief  Justice  Jackson 
In  Manning  v.  Mitchell,  73  Ga.  665,  when 
he  said:  "On  what  principle  the  case  was 
decided  by  the  court  below,  we  cannot  see. 
Indeed,  unless  It  Is  a  case  which  Is  so  plain 
that  it  would  be  useless  to  send  it  back.  It 
would  be  done  because  the  court  directed 
the  verdict,  whicli,  under  Georgia  practice, 
it  had  no  power  to  do" — Is  in  keeping  with 
the  principles  of  our  Constitution.  And  I 
can  hardly  believe  that  this  great  Judge  ever 
expected  that  his  decision  on  the  precise 
question  of  directing  verdicts,  quoted  above, 
would  be  overturned  by  bis  own  language, 
used  when  the  question  being  discussed  was 
the  right  of  the  Judge,  under  "the  dumb  act," 
to  intimate  an  opinion  on  the  evidence,  and 
when  tbe  court  was  holding  that  a  Judge 
may,  in  his  charge,  assume  and  assert  the 
existence  of  any  fact  proved  and  not  contro- 
verted. The  doctrine  of  permitting  a  Judge 
to  direct  a  VM'dlct  originated  In  affirmances 
of  verdicts  in  cases  where  the  finding  was 
so  absolutely  required,  under  tbe  facts  In 
those  particular  cases,  that  for  this  reason 
the  Supreme  Court  held  the  error  harmless. 
One  of  the  stages  of  this  gradual  evolution 
can  be  seen  in  Hobby  v.  Alford,  73  Ga.  791. 
First  considered  an  error,  but  not  revers- 
ible if  harmless  to  the  losing  parly,  after 
many  evolutions  it  finally  received  legislative 
sanction  in  order  to  economize  time.  But,  If 
section  6331  be  analyzed,  the  word  "may" 
Imports  no  command.  It  is  merely  perm^ 
sive,  and  is  weighted  with  the  implication 
that  the  power  is  to  be  most  carefully  and 
cautiously  exercised  In  those  cases — and 
those  only— In  which  there  Is  no  possibility 
of  doubt  or  dispute  as  to  the  evidence.  And 
the  words  "no  confiict"  are  so  sweeping  and 
full  of  meaning  as  to  withdraw  the  permis- 
sion If  there  l>e  even  the  slightest  conflict  In 
the  testimony.    When  each  proved  fact  has 
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been  sabjected  to  every  possible  analysis, 
and  there  Is  only  one  solution  wblcb  will 
fnse  them  into  homogeneity;  when  the  light 
has  been  thrown  on  the  evidence  from  every 
direction,  and  it  presents  but  one  view; 
when  it  Is  certain  that  no  otiier  verdict  than 
that  directed  conid  be  found  or  stand — tben 
a  court  may  direct  a  verdict  And  this  be- 
cause the  case  b&a  resolved  Itself  Into  a 
question  of  law. 

Having  noted  the  birth  and  descent  of  sec- 
tion 6331,  we  will  say  that  we  shall  follow 
this  section  (sprung  from  the  union  of  Ju- 
dicial construction  and  legislative  acquies- 
cence, ushered  into  our  legal  world  by  the 
midwife  of  codification,  and  Its  paternity 
only  admitted  because  it  finds  Itself  in  the 
household  of  the  Code)  as  the  law,  where 
we  are  Ijound  to  do  so,  but  not  a  step 
further.  In  view  of  the  fact  tltat  we  hold 
that  the  directing  of  a  verdict  in  the  case 
was  such  error  as  demanded  a  new  trial,  It 
becomes  unnecessary  to  consider  the  various 
other  assignments  of  error.  If  error,  was 
committed  as  to  any  of  these,  the  learned 
trial  Judge  will  no  doubt  correct  it  on  the 
next  hearing. 

Judgment  reversed. 


LESTER- WHITNEY  SHOE  00.  T,  OLIVER 
CO.    (No.  73.) 

(Court  of  Appeals  of  GeorKia.    Feb.  20,  1907.) 

1.  Bills  and  Notes— Pbesertueiit  vob  Pa.t- 
KENT— Effect  of  Delay. 

In  order'  to  hold  the  payee  of  a  check  liable 
for  failure  to  present  it,  in  the  event  of  the 
failure  of  the  bank  on  which  it  la  drawn,  the 
maker  of  ttie  check  must  have  in  bank,  subject 
to  the  payment  thereof  at  any  and  all  times 
after  the  drawing  of  the  check,  either  funds 
of  his  own  subject  to  the  check,  or  some  positive 
agreement  or  understanding  with  the  bank  which 
will  guarantee  the  payment  of  the  check  at  such 
time  as  it  may  suit  the  pleasure,  convenience, 
or  interest  of  the  holder  to  present  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  i  1045.] 

2.  Same. 

Before  the  payee  of  a  check  can  be  held 
liable  for  damages  in  not  presenting  the  check, 
it  must  appear,  either  directly  or  from  the  cir- 
cumstances of  the  transaction,  that  he  has  ac- 
cepted the  check  from  the  drawer,  or  that  he  is 
under  some  obligation  to  do  so. 

&  Sams— Check— CoNTBAOT  or  Maeeb. 

The  issuance  of  a  check  includes  two  guar- 
anties on  the  part  of  the  maker — that  the  bank 
on  which  the  check  is  drawn  is  solvent,  and  that 
his  check  will  t>e  paid  on  presentation. 
4.  Same. 

If  the  maker  of  a  check  has  on  deposit  in  a 
bank  money  sufScient  to  pay  the  same,  and  the 
owner  fails  to  present  it  for  payment  within 
a  reasonable  time,  during  which  time  it  would 
have  been  paid  if  presented,  and  the  bank  fails 
between  the  time  of  drawing  and  the  presenta- 
tion thereof,  the  drawer  Is  discharged  from  lia- 
bility to  the  extent  of  the  injury  he  may  have 
sustained  by  reason  of  such  failure.  The  re- 
quirement of  presentation  within  a  reasonable 
time  on  the  part  of  the  bolder  of  the  check  is 
coupled  with  the  requirement,  as  to  the  maker, 


that  the  check  shall  certainly  be  paid  when  it 
is  presented. 

[J^d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  i  lt)45.] 

B.  Same. 

If  the  drawer  lias  no  effects  in  the  hands 
of  the  drawee,  and  there  is  no  positive  agree- 
ment to  pay  by  the  drawee,  the  making  of  the 
check  will  be  considered  fraud  on  the  part  of 
the  drawer,  and  presentation  and  notice  will 
be  excused. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  f  1042.] 

6.  EviDBNCB  —  DocuMENTABY— Books  of  Ac- 
count—Payment  BY  Check. 

The  admission  of  the  book  of  which  com- 
plaint is  made  in  the  fifth  ground  of  the  amend- 
ed motion  for  a  new  trial  was  error.  It  was 
not  sufficiently  identified  as  one  of -the  books  of 
the  bank,  nor  was  it  shown  who  kept  it  or  that 
it  was  correctly  kept.  Taibotton  B.  Co.  v. 
Gibson,  82  S.  E.  151,  106  Ga.  23a  But  the 
error  was  tiarmless,  because,  when  the  defendant 
attempted  to  set  up  his  damages  accruing  by 
reason  of  nonpresentation  of  his  check  against 
the  claim  of  the  plaintiff,  it  devolved  upon  him 
to  show  affirmatively  that  the  funds  were  on 
hand  to  meet  the  check  throughout  the  entire 
period  from  the  making  of  the  dieck  to  the  fail- 
ure of  the  bank.  If  the  defendant  failed  in 
this,  he  was  not  entitled  to  a  n^it,  because  a 
check  is  not  payment  tmtii  itself  paid;  and  it 
devolves  upon  the  maker,  in  the  event  of  its 
nonpayment,  to  show  why  it  should  be  treated 
as  a  payment  for  his  benefit. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  162S;  voL  39,  Payment,  f 
87.1 

7.  Account,  Action  or. 

Consequently  the  correctness  of  that  por- 
tion of  plaintiff's  account  which  was  covered  by 
the  check  and  equal  thereto  in  amount  being  ad- 
mitted, and  defendant  failing  to  show  damage 
by  the  nonpresentation  of  his  check,  a  verdict 
for  the  plaintiff  was  demanded. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Hodges, 
Judge. 

Action  by  the  Oliver  Company  against  the 
Lester-Whitney  Shoe  Company.  Judgment 
for  plalntitr,  and  defendant  brings  error.  Af- 
firmed. 

Hardeman  &  Jones  and  E.  P.  Johnston,  for 
plaintiff  in  error.  John  P.  Boss  and  Erwln 
&  Callaway,  for  defendant  in  error. 


RUSSKLL,  J.  The  plaintiff  (now  defend- 
ant in  error)  sued  the  defendant  (who  brings 
this  writ  of  error  as  plaintiff  in  error)  on  an 
account  In  the  city  court  of  Macon.  To  part 
of  the  account  the  defendant  pleaded  failure 
of  consideration,  and  no  complaint  Is  made 
as  to  BO  much  of  the  verdict  as  relates  to  that 
portion  of  the  alleged  indebtedness.  As  to 
the  other  portion  of  plaintiff's  account  the 
defendant  pleaded  plaintiff's  failure  to  pre- 
sent within  a  reasonable  time,  and  before  the 
failure  of  the  bank  on  which  It  was  drawn, 
a  check  sent  by  defendant  in  payment  of  that 
part  of  the  account;  and  the  assignment  of 
error  is  addressed  to  this  portion  of  the  ac- 
count, and  based  on  the  refusal  of  the  trial 
court  to  award  a  new  trial  thereon. 

The  third  groimd  of  the  motion  ft>r  new 
trial  asserts  that  the  verdict  is  contrary  to 
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law,  becatuse  "the  evidence  showed  that  de- 
fendant, on  the  9tb  day  of  December,  1003, 
sent  by  United  States  mall  to  Jorolomon 
OllTer  &  Go.  Its  check  on  I.  C.  Plant's  Son 
Bank  for  the  sum  of  $214.10,  which  said  check 
was  duly  received  by  the  said  Jorolomon 
Oliver  &  Co.,  and  accepted  by  It  as  a  payment 
on  said  acconnt  At  the  time  defendant  sent 
said  check  to  said  Jorolomon  Oliver  &  Co.,  It 
had  on  deposit  with  said  I.  C.  Plant's  Son 
Bank,  subject  to  said  check,  a  sufficient  sum 
to  i>ay  the  same,  and  contlnnoasly  since  said 
December  9,  1903,  It  has  on  d^osit  with  said 
bank  a  sufficient  sum  to  pay  said  check.  But 
so  It  la  that  said  check  baa  never  been  pre- 
sented to  said  bank  for  payment,  and  on  May 
16,  1904.  the  said  I.  C.  Plant's  Son,  Banker, 
became  Insolvent,  and  he  has  since  been  duly 
adjudged  a  bankrupt  Wherefore  defendant 
Bays  It  has  paid  upon  said  account  the  sum  of 
$214.10,  and  defendant  is  entitled  to  have  said 
payment  credited  upon  the  account  sued  on ; 
and  by  reason  of  the  conduct  of  said  Jorolo- 
mon Oliver  &  Co.  defendant  has  been  dis- 
charged from  liability  to  the  plaintiff  upon 
said  acconnt  to  the  extent  of  $214.10."  In 
the  fourth  ground  It  is  insisted  that  the 
court  erred  in  directing  a  verdict  for  the 
amount  of  the  check.  The  fifth  ground  of 
the  motion  complains  that  the  court  erred  In 
admitting  in  evidence,  over  the  objection  of 
defendant,  certain  pages  from  a  book  offered 
In  evidence  aa  the  ledger  of  I.  C.  Plant's  Son, 
Banker-^the  objection  being  (1)  because  the 
Identity  of  the  book  bad  not  been  established ; 
(2)  because  It  had  not  been  shown  to  have 
been  correctly  kept;  (3)  because  It  does  not 
appear  who  kept  it;  (4)  because  the  book  Is 
not  relevant  on  this  hearing,  and  Is  the 
transaction  of  a  third  person,  whose  action 
and  conduct  cannot  be  used  to  bind  the  Les- 
ter-Whitney Shoe  Company  In  this  case ;  (5) 
because  It  does  not  appear  that  the  Lester* 
Whitney  Shoe  Company  had  anything  to  do 
with  the'  keeping  of  the  book.  And  movant 
Insisted  that  the  admission  of  this  book  was 
distinctly  hurtful  to  the  defendant,  because, 
hi  the  absence  of  said  book,  there  was  no 
evidence  to  contradict  the  testimony  of  L. 
P.  Lester  that  they  had  money  on  deposit  to 
meet  the  check  from  the  date  he  gave  It  until 
the  failure.  The  sixth  ground  assigns  error 
In  the  following  charge  to  the  Jury:  "With 
reference  to  the  check  introduced  in  evidence, 
in  the  opinion  of  the  court  as  to  the  law  of 
the  case,  you  will  bring  in  a  verdict  In  any 
event  in  favor  of  the  plaintiff  in  this  case  for 
the  face  value  of  that  check,  with  Interest 
from  the  date  of  It,  because  In  the  Judgment 
of  the  court  that  Is  the  law  of  the  case,  and 
that  will  control  yon  in  reference  to  the 
check.  So,  whatever  your  finding  may  be 
upon  the  other  branches  of  the  case,  you  will 
bring  in  a  verdict  In  favor  of  the  plaintiff 
against  the  defendant  for  the  value  of  the 
check  with  interest  from  the  date  of  the 
cbe<^''  The  error,  as  insisted,  la  that  plain- 
tiff was  not  entitled  to  recover  the  amoxmt  of 


the  check  as  a  matter  of  law,  and  the  court 
should  either  have  left  to  the  Jury  the  ques- 
tion whether  or  not  the  defendant  was  guilty 
of  fraud  towards  plaintiff  sufficient  to  relieve 
the  plaintiff  of  the  duty  of  presenting  the 
check,  and  whether  or  not  under  the  clrcum- 
stances  plaintiff  was  under  any  necessity  or 
duty  to  present  the  check,  or  should  have  in- 
structed the  Jury  as  a  matter  of  law,  under 
the  undisputed  facts,  defendant  had  sustain- 
ed Injury  to  the  amount  of  the  check  by  the 
failure  of  the  plaintiff  to  present  It. 

It  appears  from  the  evidence  that  the  de- 
fendant gave  the  plaintiff  an  order  to  man- 
ufacture certain  shoes  according  to  samples; 
the  plaintiff  being  a  shoe  manufacturer,  and 
not  carrying  the  shoes  In  stock.  It  was  an 
entire  contract.  The  plaintiff  manufactured 
and  shipped  the  shoes,  and  they  were  duly 
received  by  the  defendant  The  defendant 
sought  to  accept  a  portion  of  the  shoes  and 
to  reject  about  one-third  of  them.  The  plain- 
tiff refused  to  consent  to  the  partial  rescis- 
sion of  the  contract,  and  the  defendant  retain- 
ed all  of  the  shoes,  but  refused  to  pay  for 
any  of  them  unless  the  plaintiff  would  credit 
the  purchase  price  with  the  contract  price  of 
the  shoes  the  defendant  had  sought  to  reject 
It  appears  from  the  evidence  in  the  record 
that,  "after  much  controversial  correspond- 
ence, on  December  9,  1903,  the  parties  being 
still  at  issue  as  to  the  debt  due,  the  defendant 
tendered  the  plaintiff  Its  check  for  $214.10, 
and  the  shoes  which  the  defendant  desired  to 
reject  and  the  return  of  which  the  plaintiff 
bad  refused,  In  settlement  of  the  matter." 
The  material  part  of  the  letter  accompanying 
the  check  (after  again  complaining  of  the 
shoes)  is  as  follows:  "We  again  tender  you 
a  settlement  of  the  matter.  We  inclose  our 
check  on  I.  C.  Plant's  Son  Bank  for  $214.10, 
to  pay  for  the  portion  of  the  bill  we  accept- 
ed. Remainder  of  the  goods,  to  the  amount  of 
$101.40,  are  here  subject  to  your  order.  They 
have  not  been  opened  since  they  came  in  the 
last  time."  The  plaintiffs  had  possession  of 
this  check  from  December  until  May,  during 
which  latter  month  the  bank  of  I.  G.  Plant's 
Son,  on  which  the  cheek  was  drawn,  failed. 
The  charge  of  the  court  on  this  subject 
amounted  to  the  direction  of  a  verdict,  and  Is 
to  be  closely  scanned.  In  every  case  where  a 
verdict  Is  directed.  It  ia  at  the  peril  of  an  In- 
vasion of  the  right  of  trial  by  Jury.  For,  as 
this  court  held  In  Davis  v.  Klrkiand.  1  Oa. 
App.  5,  58  S.  E.  209,  to  direct  a  verdict  was 
originally  always  error,  and  Is  only  sanctioned 
by  the  Code  where  the  error  is  harmless,  be- 
cause, under  the  evidence  In  that  special  case, 
no  other  verdict  would  be  right  or  could  legal- 
ly be  found.  The  whole  issue,  then,  so  far  as 
here  contested,  turns  on  the  questions  (1) 
whether  the  plaintiff  was  bound  to  present 
the  tendered  check  for  payment;  and  (2) 
If  so,  did  the  defendants  suffer  such  damage 
by  reason  of  the  failure  of  the  plaintiff  to 
present  the  check  as  would  entitle  the  defend- 
ant to  credit  for  the  amount, /as  though  the 
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check  bad  been  presented  and  paid?  It  was 
admitted  tbat,  If  tbere  was  damage  at  all,  the 
measure  of  the  defendant's  damage  by  the 
nonpresentation  was  $214.10,  the  amount  of 
the  check.  Had  the  plaintiff  accepted  the 
tender  of  settlement  it  would  have  been 
bound  to  present  the  check  for  payment 
within  a  reasonable  time,  and  It  would  have 
been  liable  for  any  loss  occasioned  defendant 
by  Its  failure  so  to  present  the  check.  Had 
the  plaintiff  presented  the  check  for  pay- 
ment, such  act  would  have  been  an  accept- 
ance of  the  tender  of  settlement,  and  the 
plaintiff  would  hare  been  bound  to  accept  the 
return  of  the  objectionable  shoes  in  response 
to  the  letter  above  quoted. 

The  plaintiff  promptly  notified  the  defend- 
ant that  it  would  not  accept  the  tendered  set- 
tlement, and  that  it  would  not  accept  the 
check  for  $214.10  and  the  return  of  the  shoes 
objected  to  in  settlement  of  the  debt  due  by 
defendant,  but  stated  that  it  would  bold  the 
dteck  to  give  the  defendant  an  opportunity 
to  remit  the  balance  of  the  debt  due.  It  is 
manifest  that  the  plaintiff  meant  to  convey  to 
the  defendant  ^e  information  that  it  would 
not  present  the  check  for  payment,  or  other- 
vise  manifest  an  acceptance  of  the  tender 
of  settlement  made,  but  would  bold  the  check 
to  await  another  check  to  cover  the  balance 
the  plaintiff  claimed  to  be  due  on  the  debt, 
and  would  then  present  both  checks  for  pay- 
ment And  it  is  clear  tbat  the  defendant  so 
understood;  for  the  defendant  on  December 
19,  1903,  In  answer  to  the  letter  of  the  plain- 
tiff's agent,  giving  notice  of  the  rejection  of 
the  tendered  settlement  and  the  conditional 
holding  of  the  check,  recognized  that  the 
plaintiff  had  rejected  the  tendered  settlement 
and  refused  to  accept  the  check,  saying,  "We 
offered  our  check,  •  •  •  but  the  A.  H. 
Oliver  Company  declined  to  accept  same." 
Then,  did  the  evidence  by  any  possible  con- 
struction show  that  the  plaintiff  was  bound 
to  present  the  check,  or,  falling  to  do  so  with- 
in a  reasonable  time,  thereby  entitled  defend- 
ant to  a  credit  of  Its  amount  on  plaintiff's 
account?  It  is  well  settled  tbat  the  failure 
to  make  demand  within  a  reasonable  time  la 
at  the  risk  of  the  holder;  and  some  of  the 
authorities  go  to  the  length  of  saying  that 
the  onus  of  showing  that  the  drawer  has  sus- 
tained no  loss  by  the  delay  lies  on  the  holder. 
Daniels  v.  Kyle,  1  Ga.  304.  And  the  charge 
of  the  trial  court  on  this  subject  which  was 
then  approved,  and  which  was  certified  to 
have  been  given  when  the  case  again  appear- 
ed In  5  Ga.  245,  was  as  follows:  "If  the 
defendant  bad  on  deposit  In  said  bank  money, 
or  any  effects  of  value,  at  the  time  of  draw- 
ing said  check,  and  the  owner  thereof  failed 
to  present  the  same  for  payment  within  rea- 
sonable time,  and  the  bank  failed  between 
the  time  of  drawing  and  the  presentation 
thereof,  the  drawers  were  discharged  from 
liability  to  the  extent  of  the  Injuries  they 
may  have  sustained  by  reason  of  such  fall- 
are."    To  the  same  effect  Is  Comer  v.  Dufour, 


95  Ga.  378,  22  S.  E.  543,  30  L.  R.  A.  300.  61 
Am.  St  Rep.  89.  This  is  the  rule  as  to  hold- 
ers ;  but  the  antecedent  question  to  be  deter- 
mined is:  Was  the  plaintiff  ever,  in  the 
sense  of  the  law,  a  holder,  so  as  to  be  sub- 
ject to  these  well-settled  rules?  The  evi- 
dence of  both  the  plaintiff  and  the  defend- 
ant as  shown  by  their  letters,  demonstrates, 
without  question,  that  the  check  was  first  of- 
fered by  the  defendant  in  settlement  that  It 
was  neVer  accepted  by  the  plaintiff,  and  that 
the  defendant  knew,  recognized,  and  in  writ- 
ing admitted  this  fact  A  check  is  not  pay- 
ment until  Itself  paid,  and,  of  course,  a  check 
declined  is  not  such  acceptance  as  to  make 
the  party  to  whom  it  is  sent,  and  who  ex- 
pressly refuses  to  accept  It  and  who  keeps  it 
only  while  further  negotiations  are  pursued, 
merely  to  see  If  he  cannot  effect  a  collection 
of  his  entire  claim,  a  holder.  If  there  bad 
been  dispute  on  this  proposition,  it  should 
have  been  submitted  to  the  jury.  But  as 
there  was  none,  the  charge  of  the  Judge  di- 
recting a  verdict  as  to  this  portion  of  plain- 
tiff's  claim  is  not  reversible  error. 

We  think  it  was  error  to  admit  the  bank 
ledger  in  evidence  in  this  case,  in  the  face  of 
the  timely  objection  made;  but  the  burden 
of  showing  tbat  there  were  funds  on  hand  to 
meet  the  check  was  upon  the  drawer  of  the 
check,  and  if  he  does  not  show  that  there  are 
funds  subject  to  his  check  at  all  times  after 
the  making  of  the  check,  or  some  other  ar- 
rangement by  which  payment  of  his  check  is 
guaranteed  at  any  time  the  payee  may  desire 
to  present  it  he  cannot  claim  damage  against 
a  holder  for  unreasonable  delay  In  presenta- 
tion. Leaving  out  of  the  case  the  book  er- 
roneously admitted,  no  proof  was  adduced  on 
that  subject  by  the  defendant  except  that  be 
bad  overdrawn  at  bank  when  the  check  was 
drawn,  and  may  have  overdrawn  several 
times  afterwards,  instead  of  proving,  as  he 
was  bound  to  do,  by  something  more  than 
mere  inference,  that  it  was  the  duty  of  the 
bank  to  pay  this  check  whenever  presented, 
either  out  of  his  money  or  by  express  con- 
tract to  allow  an  overdraft.  We  understand 
the  rule  in  Tomlln  v.  Thornton,  99  Ga.  585. 
27  S.  E.  147,  Just  as,  no  doubt  the  learned 
judge  understood  It  While  the  law  limits 
the  guaranty  of  the  maker  of  the  check  as  to 
the  solvency  of  the  bank  to  a  reasonable  time. 
It  is  perfectly  plain  that  the  law  does  Intend 
that  the  holder  shall  find  enough  money  there 
at  any  time  he  may  present  his  check,  and  all 
of  the  time  until  the  bank  becomes  Insolvent 
to  pay  It  "If  at  the  time  the  check  was  de- 
livered to  the  payee  the  bank  was  solvent 
and  held  funds  of  the  drawer  sutScient  to 
meet  it.  It  would  be  a  fraud  for  the  drawer, 
after  giving  a  check  upon  them,  to  withdraw 
the  amount  which  should  pay  It;  and  as  be 
could  not  rightfully  withdraw  the  amount  it 
would  be  unjust  to  require  that,  however 
long  the  cheek  bolder  might  permit  It  to 
remain.  It  should  be  at  the  drawer's  risk." 
So  that  we  think  that  there  was  no  eixor  la 
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directing  tbe  rerdlct,  because  no  other  rer- 
diet  conld  have  lawfully  been  found. 
Judgment  affirmed. 


STRICBXIN  ft  CO.  T.  CRAWLBT.    (No.  0.) 
(Court  of  Appeals  of  Georgia.    Jan.  11,  1907.) 

1.  ApPKAii — Rkvicw— Ebbobs  ot  Fact. 

By  the  terms  of  the  constitutional  amend- 
ment creating  the  Court  of  Appeals,  it  is  a  court 
for  correction  of  errors  In  law  and  in  equity 
odIj.  It  has  no  jurisdiction  whatever  to  con- 
sider errors  of  fact. 

[Ed.  Note.— For  cases  in  point,  sse  Gent.  Dig. 
Tol.  3,  Appeal  and  Error,  f  8tft)8.] 

2.  8A1CX. 

Where  the  issues  of  fact  in  a  case  hars 
been  fairly  submitted,  and  the  Jury — the  only 
proper  tribunal — has  found  a  verdict  on  those 
tacts,  and  no  error  of  law  is  disclosed,  and  the 
trial  judge  has  approved  the  verdict,  the  Judg- 
ment of  the  court  below  must  stand  affirmed. 

[Ed.-  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  3.  Appeal  and  Error,  {{  3948-3850.] 

8.  Pabtnessuip— Plbadino — Deniau 

It  is  unnecessary  to  prove  a  partnership, 
nnless  it  be  specifically  denied  on  oath. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  i  409.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  v^TaycrosB;  Myers, 
Judge. 

Action  by  E.  H.  Crawley  against  Strlcklln 
ft  Co.  D.  O.  Strlcklln  only  was  served. 
Judgment  for  plaintiff.  Defendants  bring 
error.    Affirmed. 

J.  H.  Tipton  and  J.  L.  Sweat,  for  plaintiffa 
Id  error.  W.  F.  Crawley,  J.  L.  Crawley,  and 
Leon  A.  Wilson,  for  defendant  In  error. 


RUSSELL,  J.    Crawley  brought  a  suit  in 
tbe  dty  court  of  Waycross  against  Strlcklln 
ft  Co.  (D.  a  Stricklin  ft  Co.)  on  the  follow- 
ing draft : 
"$1000.00.  Mieanopy,  Fla.,  12,  S,  1899. 

"At  sight,  pay  to  the  order  of  E.  H.  Craw- 
ley one  tbousand  dollars,  value  received,  and 
charge  tbe  same  to  tbe  account  of 

"Strlcklln  &  Company. 

■nV)  the  Downing  Company,  Brunswick, 
Oa." 

Upon  tbe  above  the  following  indorsemoit 
appears: 

"Noted  and  protested  for  nonpayment,  De* 
cember  11,  1889. 

"B.  D.  Walters, 
"Notary  Public,  Glynn  Co.,  Qa." 

Only  D.  C.  Stricklin  was  served.  Upon  the 
trial  tbe  Jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  the  amount  sued  for.  A 
motion  for  new  trial,  based  upon  the  stat- 
utory grounds,  was  filed  by  the  defendant 
It  vras  overruled,  and  thereupon  a  writ  of 
error  was  sued  out,  assigning  error  upon  the 
OTerrnlIng  of  the  motion. 

The  defendants,  in  their  answer  to  the  pe- 
tition, denied  indebtedness,  and  denied  that 
D.  C  Stricklin  was  a  member  of  tbe  firm  of 


Strlcklln  ft  Co.  They  further  pleaded  a  total 
failure  of  consideration,  though  they  admitted 
tbe  execution  of  tbe  draft  in  question  and 
their  refusal  to  pay  tbe  same.  The  answer 
was  not  sworn  to.  Tbe  defendants  assumed 
tbe  burden  of  proof.  It  was  uncontradicted 
In  the  evidence,  therefore,  that  the  defend- 
ants made  and  delivered  tbe  draft  sued  upon, 
and  there  was  no  dispute  that  It  was  given 
In  part  payment  of  some  Interest  or  sup- 
posed Interest,  in  a  certain  tract  of  land,  the 
appurtenances  thereto  belonging,  tbe  live 
stock,  and  commissary,  or  stock  of  mer- 
chandise, etc.,  known  as  the  "Coleman  Place." 
There  was  conflict  as  to  who  were  to  be  In- 
cluded as  partners  In  the  purchase,  and  also 
as  to  whether  any  written  transfer  of  the 
plaintiff's  interests  was  executed  and  de- 
livered to  the  purchasers.  There  was  also 
conflict  as  to  whether  the  plaintiff  bad  any 
Interest  to  convey.  But  upon  every  dis- 
puted point  in  the  case,  except  as  to  partner- 
ship, and  as  to  whether  D.  C.  Stricklin  was 
a  member  of  tbe  firm  of  Strlcklln  ft  Co.  (the 
signers  of  the  draft),  the  plaintlfTs  case  was 
supported  by  substantial  testimony  whleb 
fully  authorized  the  verdict  Having  held.  In 
Davis  V.  Klrkland,  1  Ga.  App.  5,  58  S.  E.  209. 
tbat  It  is  the  exclusive  province  of  the  Jury 
to  determine  all  disputed  issues  of  fact,  there 
are  really  only  two  questions  suggested  which 
require  any  determination  on  our  part.  In 
the  first  place,  was  the  loss  of  the  "opticfu" 
sufficiently  shown  to  authorize  the  introduc- 
tion of  parol  evidence  as  to  Its  contents? 
And,  secondly,  was  the  membership  of  D. 
C.  Stricklin  In  the  partnership  of  Stricklin 
&  Co.  sufficiently  shown? 

With  reference  to  the  first  question  It  ap- 
peared from  tbe  evidence  tbat  Crawley  & 
Ellington  had  taken  an  option.  In  writing, 
on  the  Coleman  property.  The  option  was  in 
tbe  possession  of  Ellington  and  in  his  safe. 
Crawley  testified  that  be  made  a  written 
transfer  of  bis  two-thirds  Interest  to  Strlck- 
lln ft  Ellington  and  turned  the  paper  over  to 
Ellington.  Ellington  testified  that  he  put 
it  in  bis  safe,  that  it  was  in  writing,  that 
it  was  transferred  to  himself  and  Strlcklln 
in  writing,  and  was  placed  In  his  safe  In  bis 
private  drawer  some  seven  years  ago.  He 
further  testified  tbat  be  had  made  search 
for  It,  and  it  was  not  to  be  found.  This  show- 
ing was  made  to  the  court,  who  thereafter 
allowed  testimony  as  to  the  contents  of  the 
option  or  writing  to  be  delivered;  and  we  are 
not  prepared  to  say  that  this  was  error.  We 
think  the  foundation  was  sufficiently  laid  for 
the  admission  of  parol  evidence  as  to  the 
contents  of  the  lost  paper.  It  Is  insisted  by 
plaintiff  In  error  that  the  original  option  and 
transfer  should  have  been  tendered  in  evi- 
dence, and,  if  not,  a  certified  copy  from  tbe 
record,  and.  If  It  was  not  recorded,  that 
parol  evidence  would  have  been  admissible; 
but  the  parol  evidence  must  have  shown  all 
the  essentials  of  a  legal  document     This, 
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plaintiffs  Insist,  It  failed  to  do,  as  the  evi- 
dence did  not  show  any  rlglit  or  title  In  the 
parties  giving  the  option,  or  a  sufficient  de- 
scription of  the  property,  or  any  attestation 
by  witnesses.  We  think  the  evidence  estab- 
lishes a  full  description  of  the  property  to 
be  conveyed,  both  realty  and  personalty,  and 
of  the  right  of  Coleman  &  Wilson  to  sell; 
for  they  are  shown  to  have  been  in  possession, 
and  that  the  maker  of  the  draft  was  ac- 
quainted with  the  character  and  extent  of 
that  possession.  An  option,  being  merely  an 
agreement  (upon  compliance  with  certain 
conditions)  to  sell  and  properly  convey  the 
property  therein  described,  does  not  neces- 
sarily require  attestation.  A  bond  for  title 
is  valid  without  attestation,  though  It  can- 
not be  recorded  unless  It  be  attested  as  pre; 
scribed  by  law. 

The  second  error  insisted  upon  Is  tbat  the 
plaintiff  should  have  been  required  to  prove 
that  D.  C  Stricklln  was  a  partner  of  Strick- 
lln  &  Co.  As  we  have  already  stated,  the 
defendant's  plea  was  not  under  oath.  The 
draft  being  an  unconditional  contract  In  writ- 
ing, the  plea  must  have  been  tmder  oath  be- 
fore the  burden  was  shifted.  Civ.  Code 
1895,  i  5655.  And  as  to  partnership:  "Part- 
ners suing  or  being  sued  in  their  firm  name, 
the  partnership  need  not  be  proved  unless 
denied  by  the  defendant,  upon  oath,  on  plea 
in  abatement  filed."  Civ.  Code  1895,  g  2637; 
Henderson  Warehouse  Co.  v.  Brand,  105  Ga. 
221,  81  S.  B.  551.  Under  the  above-recited 
section  of  the  Code  it  is  not  necessary,  where 
partners  are  sued  in  their  firm  name,  that  the 
partnership  should  be  proved,  unless  denied 
on  oath  by  a  plea  In  abatement.  "In  the  ab- 
sence of  such.  It  is  too  late  after  the  verdict 
for  him  to  complain,  and  the  verdict  can- 
not be  set  aside  on  this  ground."  Under  the 
mllng  in  Martin  v.  Lamb,  77  Ga.  252,  3  S.  B. 
10  (3),  it  was  the  duty  of  the  defendant,  D.  C. 
Stricklln,  to  show,  if  he  could,  tbat  he  was 
not  a  member  of  the  firm  of  Stricklln  &  Co. 
and  that  his  wife  was.  On  the  contrary,  we 
think  several  circumstances  shown  by  the  evi- 
dence would  have  fully  authorized  the  jury 
to  believe  that  he  was  a  partner.  The  evi- 
dence showed  tbat  he  drew  the  draft,  that 
it  was  drawn  aa  from  Micanopy,  Fla..  and 
that  he  stated  to  Ellington  that  he  had  two 
places  in  Florida,  etc.  But,  however  this 
may  be.  It  was  Incumbent  upon  the  defend- 
ant in  the  court  below  to  have  established  the 
fact  of  the  partnership,  inasmuch  as  his  plea 
was  not  verified  as  provided  by  law.  The 
plea  in  this  case  was  not  verified  at  all,  and 
certainly,  therefore^  could  be  in  no  better 
condition  than  one  verified  to  the  best  of 
one's  knowledge  and  belief;  and  in  77  Ga. 
232,  S  8.  E.  10,  above  cited.  It  was  held  that 
"a  plea  of  nonpartnership,  sworn  to  by  the 
defendant  to  the  best  of  his  knowledge  and 
belief,  does  not  cast  the  onus  upon  the  plain- 
tiffs, but  only  entitles  the  defendant  to  go  to 
the  Jury  and  establish  his  defense." 

Upon  the  subject  of  consideration  the  tes- 


timony was  confilctlng,  but  It  does  not  ap- 
pear tbat  plaintiff  in  error  did  not  have  an 
opportunity  of  getting  all  that  he  bargained 
for.  It  is  undisputed  that  the  plaintiff  in 
error  and  one  Ellington  had  an  option  on  the 
Coleman  turpentine  place  originally  for  30 
days,  which  then  had  more  than  20  days  to 
run,  at  the  price  of  |23,000;  that  they  paid 
$100  for  their  option.  Stridiiin  agreed  to  buy 
a  half  interest  in  the  place  at  $2&000  as  the 
price  for  the  wliole.  If  the  Jury  believed  the 
testimony  of  Crawley,  Ellington,  and  Sharpe, 
the  property  to  be  conveyed  was  fully  de- 
scribed, and  Included  the  land  making  up  the 
Coleman  turpentine  place  on  the  Satllla  river. 
In  Ware  county.  It  Included  the  leases,  and 
the  horses  and  mules,  wagons  and  harness, 
and  commissary  stock.  And,  as  the  contents  of 
the  option  were  admitted  by  the  defoidant 
In  the  court  below  to  be  known  to  him,  the 
jury  were  fully  authorized  in  finding  that, 
had  he  complied  with  the  terms  of  the  pur- 
chase, he  could  have  obtained  the  property 
he  contracted  for.  All  these  Issues  of  fact 
having  been  fairly  submitted  to  the  jury, 
who  are  the  only  chemists  In  a  case  of  facts, 
the  court,  being  satisfied  with  the  verdict, 
was  right  in  refusing  to  Invade  their  province 
by  granting  a  new  trial.  The  Judge,  as  a 
Juror  might  or  might  not  have  found  a 
different  verdict;  and  so  might  this  court 
In  some  cases,  If  Impaneled  as  jurors,  have 
refused  to  find  some  verdicts  which  we 
are  not  empowered  to  set  aside.  The  <^ 
eratlon  of  a  jury  trial  may  be  likened  to 
that  of  a  weighing,  sorting,  mixing,  and 
registering  machine,  so  delicately  adjasted 
that  It  attracts  every  molecule  of  evidence 
and  is  responsive  to  every  pulsation  of  the 
truth,  while  in  turn  it  Is  responsible  to  the 
law  to  separate  fact  from  fiction,  and  cor- 
rectly registers  its  verdict  on  the  dial.  By 
the  terms  of  its  creation  the  Court  of  Appeals 
is  a  court  for  the  correction  of  errors  in 
law  and  In  equity  only.  It  has  no  Jurisdio- 
tlon  whatever  to  consider  errors  of  fact. 
Judgment  affirmed. 


HASTINGS  ft  00.  v.  CHRI8T0PHBE. 

(No.  285.) 
(Coort  of  Appeals  of  Georgia.    April  25,  1907.) 

1.  Wbit  of  Ebhob— Review — Vkbdict  on  Coh- 

PLICTING   EVinKNOE. 

The  settlement  of  issues  of  fact  is  the  ex- 
clusive prerogative  of  the  jury.  The  Court  of 
Appeals,  by  the  express  terms  of  its  creation, 
was  established  for  the  correction  of  errors  of 
law  and  in  equity  only. 

2.  Saue. 

When  enongh  legal  evidence  is  snbmitted 
by  both  plaintiff  and  defendant  to  create  a 
manifest  issue  as  to  the  material  contention  of 
each,  or  to  raise  a  doubt  as  to  the  veracity  of 
any  witness  in  such  case,  the  settlement  of  such 
issue  of  fact,  as  well  as  the  solution  of  such 
doubt,  is  exdosively  within  the  province  of  the 
Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3928.] 
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3.  Sams. 

A  verdict  of  a  jury,  approved  by  the  trial 
judge,  will  not  be  disturbed  by  this  court  when 
It  appears  (no  matter  in  how  many  various 
forms  the  question  may  be  presented)  that  the 
motion  for  new  trial  is  urged  solely  on  the 
ground  that  the  verdict  is  contrary  to  evidence, 
tinlpss  it  be  made  to  appear  that  the  verdict  ia 
totally  unsupiMrted  by  the  evidence.  If  there 
it  00  vvidence  to  support  a  verdict,  such  verdict 
is,  for  tliat  reason,  contrary  to  law ;  and  in  such 
case  to  refuse  a  new  trial  would  be  such  error 
of  law  on  the  part  of  the  lower  court  as  that 
this  court  coula  conatitutionally  correct  it,  and 
■honld  do  ao. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tl.  3,  Appeal  and  Error,  |i  3848,  3950.] 

1  SiUIE. 

Tbe  Court  of  Appeala  is  witbont  Joriadie- 
tion  to  consider  an  assignment  of  error  addresaed 
solely  to  the  finding  ot  the  Jury  upon  issuable 
facts. 
(Byllabua  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  Beid. 
Judge. 

Action  by  one  Cliristopber  against  Hast- 
ings &  Ca  Judgment  for  pUlntlfl,  and  de> 
fendants  bring  error.    Affirmed. 

B.  If.  ft  O.  F.  Hltcbell,  for  plalntlfrfl  in  er- 
ror. Dorsey,  Brewster,  Howell  &  Heyman 
and  A.  H.  Tbompeon,  for  defendant  tn  error. 

RUSSBIiL,  J.  Clirlstopher  sued  Hastings 
ft  Co.  in  tbe  city  court  of  Atlanta  for  dam- 
ages resulting  to  him  from  a  breacli  of  con- 
tract entered  into  between  the  parties  with 
reference  to  the  sale  of  a  large  quantity  of 
cotton  seed,  wblch  Hastings  &  Co.  agreed  to 
buy,  but  wblch  tbey  declined  to  accept,  on 
the  ground  that  the  seed  did  not  come  up  to 
the  sample  by  which  they  were  sold.  It  is 
httisted  wltb  great  earnestness  by  counsel 
tor  the  plaintlCts  in  error  that  Christopher 
filed  no  replication  denying  their  plea  that 
tbe  sale  was  by  sample,  and  tliat  Christo- 
pher did  not,  as  a  witness,  deny  that  the 
sale  was  by  sample  until  after  both  sides 
bad  finished  their  direct  testimony,  "when 
be  went  upon  the  stand  and  testified  that  the 
trade  was  that  'due  allowance  should  be 
made  for  defects  appearing  in  a  crop  lot' " ; 
and  counsel  argue  tliat  if  Christopher  "bad 
not  testified,  in  rebuttal,  to  a  different  sort 
of  a  contract  from  tbe  one  on  wbicb  the  case 
had  heretofore  been  tried,  he  would  have 
been  without  evidence  to  sustain  his  case," 
and  that  "the  Jury  could  only  have  rendered 
tbe  verdict  they  did  by  accepting  Christo- 
pher's testimony  to  a  different  sort  of  a  con- 
tract, when  he  went  on  the  witness  stand  a 
second  time." 

No  matter  at  what  stage  of  the  testimony 
tbe  evidence  was  introduced,  tbe  question 
of  its  credibility  was  solely  for  the  Jury. 
Tbe  argument  addressed  to  us  could  be  con- 
sidered by  the  Jury,  but  it  comes  too  late 
when  presented  here.  The  only  question  we 
can  consider  in  regard  to  the  evidence  is 
that  of  Its  legal  sufficiency  or  insufficiency 
to  support  the  finding  reached  by  the  Jury. 
Tbe  constitutional  amendment  creating  the 


Court  of  Appeals,  in  its  express  terms,  re- 
stricted it  to  the  correction  of  errors  of  law 
and  in  equity  only.  If  a  verdict  is  without 
evidence  to  support  it,  it  is,  for  that  rea- 
son, contrary  to  law,  and  this  court  can 
correct  that  error;  but  If  the  verdict  is  the 
settlement  by  the  Jury  of  disputed  Issues 
of  fact,  and  if  there  is  any  evidence  to  au- 
thorize tbe  finding,  this  court  is  without 
Jurisdiction.  It  is  the  exclusive  prerogative 
of  tbe  Jury  to  settle  every  Issue  of  fact  to  be 
determined;  and,  where  there  la  an  Issue  of 
fact,  that  power  of  tbe  Jury  is  paramoimt 
and  exclusive.  The  trial  Judge  has  discre- 
tion conferred  upon  him  to  review  the  evi- 
dence upon  the  motion  for  new  trial.  This 
court  has  no  such  discretion.  We  can  only 
determine  from  the  evidence  in  a  case,  where 
there  is  no  evidence  to  support  a  verdict 
which  has  been  approved  by  the  trial  Judge, 
that  for  that  reason  such  verdict  Is  contrary 
to  law.  The  subject  baa  been  fully  treated 
by  this  court  in  Davis  v.  Kirkland,  1  Ga. 
App.  5,  68  S.  E.  209,  Stricklln  v.  Crawley, 
1  Oa.  App.  139,  58  S.  E.  216,  and  other  cases. 
It  Is  useless  to  expend  argument,  labor,  or 
money  in  prosecuting  writs  of  error  directed 
solely  to  tbe  fact  that  the  witnesses  of  the 
defendant  in  error  were  believed  In  pref- 
erence to  those  of  tbe  plaintiff  In  error.  Nor 
will  it  alter  the  case  when  skillful  cotmsel 
present  the  matter  In  varied  and  various 
forms.  It  can  l>e  said  once  for  al>  that  this 
court  has  neither  the  power  nor  tbe  disposi- 
tion to  assume  tbe  duty  of  tbe  Jury  In  de- 
termining the  credibility  of  witnesses. 

Wblle  the  plaintiffs  In  error  sustained  by 
their  testimony  the  contention  that  the  cot- 
ton seed  in  question  were  bought  by  sam- 
ple, and  that  tbe  seed  were  not  up  to  tbe 
sample,  still,  by  a  review  of  tbe  testimony 
for  the  defendant  in  error,  it  is  placed  be- 
yond any  question  that  tbe  defendant  in  er- 
ror (plaintiff  in  tbe  court  below)  was  fully 
entitled  to  tbe  verdict  awarded  him  by  tbe 
Jury,  in  case  tbe  Jury,  as  they  bad  a  perfect 
right  to  do,  preferred  to  believe  the  testi- 
mony be  submitted.  The  evidence  disclos- 
ed that  Hastings  &  Co.  are  seedmen,  dealing 
in  garden  and  farm  seed  of  all  descriptions, 
and  doing  a  large  business  in  cotton  seed.  In 
tbe  summer  or  early  fall  of  1904  Christopher 
was  approached  at  his  home  in  La  Orange, 
Ga.,  by  an  agent  of  Hastings  ft  Co.,  and  ask- 
ed if  he  had  any  of  bis  seed  for  sale.  Chris- 
topher replied  that  be  bad  none  of  bis  own 
growth,  but  that  be  controlled  a  crop  lot, 
wblch  was  grown  from  tbe  Christopher 
seed.  The  agent  asked  him  to  get  him  a 
sample  of  tbe  seed  and  take  it  to  Atlanta, 
and  said  that,  no  doubt,  he  and  Mr.  Hastings 
could  make  a  trade  about  it  The  seed  that 
Christopher  had  In  view  was  tbe  crop  for 
1904  and  1905,  grown  by  W.  F.  Hinds,  a 
farmer  in  Troup  county.  Christopher  there- 
upon got  a  sample  of  seed  from  Mr.  Hinds, 
took  out  some  of  it  to  take  with  him  to  At- 
lanta, and  kept  tbe  renuilnder  of  the  sample 
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at  La  Orange.  Be  came  to  Atlanta  to  see 
Mr.  Hastings,  and  after  a  considerable  dis- 
cussion made  a  trade  with  Mr.  Hastings,  as 
a  result  of  wbich  Hastings  agreed  to  pay 
blm  70  cents  per  busbel  for  the  entire  crop 
grown  on  the  plantation  of  Mr.  Hinds,  to 
run  up  somewhere  about  8,000  bushels. 
Hastings  bad  been  making  rery  large  prep- 
arations for  the  coming  season,  and  for  that 
reason  desired  credit  extended  blm,  which 
was  agreeable  to  Christopher.  It  was  agreed 
that  one-half  the  purchase  price  should  be 
paid  the  next  February,  and  the  balance 
a  little  later.  There  was  a  dispute  between 
Hastings  and  Chrifttopber  as  to  the  exact 
terms  of  the  contract  Hastings  was  to  send 
sacks  to  sack  the  seed.  Hastings  claimed 
that  he  bought  the  seed  strictly  according  to 
sample.  Christopher  testified  tbat,  while  the 
quality  of  the  seed  was  evidenced  by  a  sam- 
ple. It  was  agreed  between  the  parties  that 
due  allowance  should  be  made  for  a  crop 
lot.  it  was  understood,  however,  that  the 
seed  were  not  to  be  picked  seed,  but  were 
to  be  as  coming  from  the  ginnlngs.  Hast- 
ings' contention  was  that  the  sample  shown 
him  by  Christopher  was  the  finest  he  had 
ever  seen,  practically  free  from  faulty  seed, 
and  that  he  was  entitled  to  seed  of  sub- 
stantially the  same  character.  Christopher 
contended  that,  while  they  sat  talking  to- 
gether, Hastings,  either  consciously  or  un- 
consciously, picked  out  the  faulty  seed  In 
the  sample  he  brought  to  Atlanta  and  threw 
them  away. 

As  the  season  advanced  the  seed  business 
showed  signs  of  great  depression.  Cotton 
went  down,  and  there  was  not  near  the  de- 
mand for  cotton  seed  that  Hastings  &  Co. 
had  expected.  They  therefore  did  not  ask 
for  delivery.  Christopher  began  calling  on 
Hastings  &  Co.  to  give  instructions  with 
reference  to  the  seed,  and  to  send  some  one 
down  to  receive  them.  Hastings  &  Co.  began 
then  writing  letters  explaining  the  bard 
times  In  their  business,  and  tbat  the  seed 
would  probably  have  to  be  dumped  Into  an 
oil  mill,  and  suggesting  that  Christopher 
give  this  direction  to  the  seed,  and  that  they 
would  give  their  notes,  payable  at  some 
time  off,  for  the  difference  between  the  con- 
tract price  and  the  price  obtained  from  the 
oil  mill.  This  was  not  satisfactory  to  Chris- 
topher, and  finally,  on  his  repeated  demands 
tbat  Hastings  &  Co.  send  somebody  down  to 
Inspect  and  receive  the  seed,  Hastings  & 
Co.  sent  a  Mr.  Holder  for  that  purpose.  He 
went  In  alone  where  the  seed  were,  and,  after 
having  been  in  the  house  15  or  20  minutes, 
came  out  with  a  small  sack  of  cotton  seed, 
which  he  undertook  to  compare  with  what 
be  claimed  to  be  the  sample  given  him  by 
Hastings  &  Co.  as  the  sample  upon  which 
the  trade  was  based.  Holder  claimed  that 
the  sample  seed  were  better  than  the  seed 
be  bad  himself  taken  out  of  the  sacks. 
Christopher  and  Hinds  claimed  that  the  seed 
were    substantially    the    same.      Holder   re- 


turned to  Atlanta,  making  the  statement  to 
Christopher  that  the  seed  were  too  good  to 
be  dumped  into  an  oil  mill,  and  that  be  was 
going  to  endeavor  to  get  Hastings  &  Co.  to 
hold  the  seed  for  the  next  crop.  Upon  bis 
return  to  Atlanta,  Hastings  wrote  a  letter 
rejecting  the  seed  on  the  ground  that  they 
were  not  up  to  sample. 

On  the  trial  of  the  case  four  samples  of 
seed  were  offered  in  evidence  and  considered 
by  the  jury:  The  sample  tbat  Hastings 
claimed  was  the  trade  sample,  but  from 
which  Christopher  claims  Hastings  bad  pick- 
ed out  the  faulty,  leaving  only  the  best,  seed; 
a  sample  that  Christopher  claimed  was  part 
of  the  sample  that  be  brought  with  blm  to 
Atlanta,  but  wbich  appeared  to  have  In  It  a 
few  more  faulty  seed  than  the  sample  Hast- 
ings produced  In  court;  the  sample  tbat 
Hastings  claimed  had  been  brought  to  him 
by  HoMer,  and  which  seemed  to  contain  a 
few  more  faulty  seed  than  any  of  the  other 
samples;  and  a  sample  which  was  produced 
by  Christopher  as  a  sample  taken  out  of  the 
seed  which  bad  been  rejected.  All  of  tbesie 
samples  were  allowed  to  go  out  with  the 
Jury,  and  the  evidence  showed  that  all  of 
them  were  the  same  general  character  of 
seed;  some  of  the  witnesses  testlf^rlng  tbat 
they  looked  substantially  tbe  same,  and  some 
of  the  defendants'  witnesses  testifying  that 
what  Hastings  called  his  "trade  sample" 
had  fewer  faulty  seed  than  any  of  the 
others,  and  that  the  sample  which  was  re- 
jected contained  more  faulty  seed  than  any 
of  the  others.  The  evidence  made  It  clear 
that  a  sample  of  cotton  seed  could  be  ma- 
nipulated, either  by  picking  out  the  faulty 
seed  and  thus  Improving  the  appearance  of 
the  sample,  or  by  picking  out  the  good  seed 
and  thus  Injuring  the  appearance  of  tbe  sam- 
ple. The  evidence  for  the  plaintiff  showed 
that  the  seeds  tendered  were  up  to  sample, 
and  that  the  trade  sample  offered  by  Has- 
tings &  Co.  had  the  evidence  of  having  been 
picked;  and  Christopher  swore  that  Hastings 
had  picked  the  faulty  seed  out  of  It.  The 
evidence  further  showed  tbat  Hastings  stood 
to  lose  a  considerable  sum  on  account  of  this 
contract,  and  that,  when  it  became  evident 
that  he  was  endeavoring  to  get  out  of  tbe 
contract,  it  was  too  late  for  Christopher  to 
make  any  other  disposition  of  his  seed.  The 
strong  preponderance  of  tbe  evidence  was 
in  favor  of  the  plaintiff's  contention  in  tbe 
cause.  The  Jury  evidently  took  Into  consid- 
eration all  of  the  circumstances  that  de- 
veloped, and  properly  returned  a  verdict  for 
tbe  plaintiff. 

Judgment  affirmed. 


CHARLES  r:  BROOKBR.    (No.  W.) 
(Court  of  Appeals  of  Georgia.    Feb.  14,  11)07.) 
Appbal— Review. 

No  error  of  law  appearing,  this  court  will 
not  disturb  the  verdict  of^i^tSr-othete  there 
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is  evidence  to  support  thrfr  flnding.  The  right 
of  the  jnr;  to  oettle  dUpiired  iasues  of  fact  is 
(opreme  and  exclusive.  Davis  v.  Kirkland,  S8 
S.  E.  209.  1  Ga.  App.  5.  This  court  was  creat<^ 
for  the  correction  of  errors  of  law  and  in  equity. 
[Ed.  Note. — For  cawo  in  point,  see  Cent.  Dig. 
ToL  3.  Appe&l  and  Error.  |  3928.] 

(SjUabos  by  the  Court.) 

Error  from  Superior  Court.  Wbltfleld  Coanr 
ty;  Fite.  Judge. 

Action  by  one  Brooker  against  one  Cbarleii 
Judgment  for  plalntiBT  Liefore  a  Justice.  From 
■n  order  oyerruling  the  certiorari,  plaintiff 
brings  error.     Affirmed. 

J.  M.  Radolph  and  8am.  P.  Maddox,  for 
plaintiff  in  error.  Oeorge  O.  Olenn,  for  de- 
fendant in  error. 

BUSSELIi,  J.  This  was  a  anlt  on  a  note 
to  the  luBtice'a  court  witb  a  verdict  by  the 
Jnry  In  favor  of  the  defendant.  The  plain- 
tiff carried  the  ^case  to  the  superior  court, 
where  his  certioniri  was  dismissed;  and 
this  order  overruling  the  certiorari  was  the 
only  error  assigned. 

The  only  portious  of  the  record  specified 
and  sent  up  are  the  nsslgnments  of  error 
stated  In  tbe  petition  for  certiorari,  the  an- 
swer of  tbe  magistrate,  and  tbe  order  orer- 
mling  the  certiorari  and  refusing  a  new  tri- 
al It  Is  complained  in  tbe  petition  for  cer- 
Horarl  that  the  Justice  erred  in  allowing  in- 
troduced an  extract  from  a  former  certiorari, 
setting  out  tbe  evidence  of  the  witness  Mar- 
tin Warren;  that  it  should  have  been  ex- 
cluded, because  It  was  Imuiaterlal.  irrele- 
vant, and  not  evidence.  As  the  extract  com- 
plained of  was  not  specified  as  material,  and 
therefore  was  not  transmitted  to  this  court, 
we  are,  of  course,  unable  to  determine  wheth- 
er the  evidence  objected  to  was  Immaterial 
and  Irrelevant,  or  not.  And  it  would  be  un- 
necessary for  a  court  to  consider  that  por- 
tion of  the  objection;  for,  if  the  words  "not 
evidence"  can  be  considered  to  have  been 
used  Instead  of  tbe  word  "Inadmissible^" 
then  it  Is  autoptical  that  an  extract  from  a 
petition  for  certiorari  purporting  to  set  forth 
the  testimony  of  a  witness  on  a  former  trial 
would  be  inadmissible,  In  any  view  of  the 
case,  as  evidence  of  any  fact  stated  therein. 
In  the  language  of  tbe  assignment  of  error, 
it  Is  "not  evidence."  But  the  Justice,  In  his 
answer,  says  this  statement  of  error  is  un- 
true. And  as  the  magistrate's  answer,  un- 
traversed,  is  controlling  in  determining  what 
actually  occurred  on  tbe  trial,  bis  positive 
statement  that  the  extmct  was  never  admit- 
ted or  read  to  the  Jury  sweeps  away  the 
only  legal  hope  of  tbe  plaintiff  to  get  anoth- 
er trial.  Nothing  else  i!>  left  In  tbe  case;  for 
tbe  evidence  of  the  defendant.  If  believed  by 
the  Jnry.  fully  autborl/,  d  their  verdict 

It  appears,  from  the  evidence  in  the  record, 
that  tbe  plaintiff  sold  tbe  defendant  $85  worth 
of  bay  belonging  to  a  tenant  in  order  to  col- 
lect a  $7S  debt,  and,  althou;£b  the  tenant  was 
present  at  the  bargain,  neither  disclosed  to 


the  buyer  the  truth  as  to  the  ownership. 
The  plaintiff  was  very  anxious  to  sell.  In 
order  to  get  defendant's  note.  Instead  of  hia 
claim  on  his  tenant  debtor  or  the  hay  which 
he  volunteered  to  help  him  sell.  The  tenant 
wanted  to  sell  the  hay  lo  as  to  pay  his  debt. 
The  defendant  knew  nothing  of  these  deals 
between  the  plaintiff  and  his  debtor.  He 
testified:  "I  bought  the  hay  from  Mr.  Charles, 
and  If  Dtikes  (tbe  tenant)  bad  anything  to 
do  with  it  I  did  not  know  it"  He  was  not 
willing  to  buy  the  hay  unless  It  could  remain 
where  It  was  until  later,  when  be  could  move 
it  He  would  never  consider  tbe  question 
of  buying  until  the  plaintiff  stated  that  It 
could  stay  there,  and  assured  him  (according 
to  tbe  testimony  of  defendant)  that  It  would 
be  safe,  and  that  nothing  would  damage  It 
except  fire.  The  defendant  paid,  in  lumber, 
$17.91,  a  cow  taken  at  $20,  and  cash  $25,  on 
tbe  note.  The  defendant  left  the  bay  where 
be  purchased  it  and  the  answer  proceeds: 
"After  I  had  gone,  somebody  turned  some 
cattle  in  the  field  where  the  bay  was,  and 
tbey  ate  and  ruined  all  the  peavlne  hay,  and 
did  some  damage  to  the  rough  bay.  The 
whole  damage  was  $30,  or  more."  It  ap- 
peared, from  the  evidence  of  tbe  plaintiff 
himself,  that  the  cattle  were  turned  In  the 
field  where  the  hay  was,  by  an  arrangement 
with  the  very  tenant  whose  hay  bad  been 
sold  to  enable  plaintiff  to  transform  his  debt 
Into  the  note  agnlnst  the  defendant 

This  court  cannot  review  tbe  findings  of 
Juries  on  Issues  of  fact,  unless,  as  a  matter 
of  law,  a  verdict  has  no  evidence  to  support 
It  Therefore  we  can  only  say  that  the  as- 
signment of  error  that  "the  verdict  la  con- 
trary to  evidence  and  the  law  of  the  case" 
Is  not  sustained.  We  heartily  indorse  the 
general  principle  urged  by  tbe  diligent  coun- 
sel for  plaintiff  In  error  with  reference  to 
the  maintenance  of  rlgbt,  regardless  of  the 
number  of  trials.  If  It  appeared  to  this 
court  that  any  material  error  of  law  had  de- 
prived plaintiff  In  error  of  any  legal  right 
It  would  be  a  matter  not  to  be  considered  by 
us  that  tbe  case  liad  been  twice  tried  In  the 
Justice's  court  and  passed  upon  by  Jury,  and 
twice  taken  to  the  superior  court  by  certio- 
rari. No  number  of  wrongs  make  a  right. 
Our  decision  Is  based  upon  the  record  of  tbe 
one  trial  under  review,  and  upon  what  is  le- 
gally disclosed  by  that  record,  and  nothing 
else.  Judged  by  tbe  record,  we  are  not  at 
liberty  under  tbe  law,  to  order  another  trial 
in  this  case  merely  to  give  either  party  an- 
other chance.  There  must  be  somewhere  and 
somehow  an  end  to  litigation.  And  though 
the  amotmt  Involved,  no  matter  how  small, 
shall,  we  hope,  never  even  Incline  us  to 
shrink  from  or  neglect  the  most  careful  and 
conscientious  scrutiny  of  every  error  alleged 
and  sought  to  be  corrected,  yet  when  we  find 
no  error,  we  can  but  note  a  comparison  be- 
tween tbe  labor  and  the  reward.  With  a  dif- 
ference between  tbe  parties  of  little  more 
than  $20,  we  think  this  case  is  one  of^whkb 
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it  can  well  be  said  that  It  is  "a  huiuming 
bird  with  all  the  plumage  of  a  peacock." 
Judgment  affirmed. 


HAINES  V.  CHAPPBLIi.     (No.  126.) 
(Court  of  Appeals  of  Georgia.    March  22,  1907.) 

1.  Landlobd    and    Tenant— Distbess—Pbo- 

CEDT7BE. 

When  the  counter  affidavit  to  a  distress 
warrant  is  dismissed,  there  is  no  case  before 
the  court.  The  dismissal  of  the  counter  affi- 
davit carries  with  it  the  replevy  bond.  There 
can  be  no  judgment  entered ;  for  the  distress 
warrant,  without  the  counter  affidavit,  is  al- 
ready a  judgment  and  fi.  fa. 

2.  Baii.mi:nt — Contkbsion  bt  BAn.EX. 

Where  a  check  is  deposited  in  aid  of  a  bond 
and  to  strengthen  the  security,  the  transaction  is 
a  bailment.  The  application  of  the  check  to  any 
other  purpose  than  that  for  which  it  was  depos- 
ited is  a  conversion  on  the  part  of  the  bailee, 
and  entitles  the  bailor  to  recover  by  trover  the 
check,  or  the  value  thereof,  with  interest. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  6,  Bailment,  ||  64,  65.] 

8.  Sahx— Ditties  of  Bailee. 

The  bailee  is  such  an  agent  of  the  bailor 
as  that  he  is  required,  not  only  to  use  the  prop- 
erty for  the  special  object  only  for  whicn  he 
was  intrusted  with  it,  and  in  conformity  with 
the  purposes  of  the  trust,  but  to  act  in  good 
faith  where  tlie  interests  of  his  principal  are 
concerned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bailment,  f  33.] 

(Syllabus  by  the  Court) 

Error  from  Ciiy.  Court  of  Dnblin;  Burcb, 
Judge. 

Action  between  one  Haines  and  one  Chap- 
pell,  as  administrator.  From  tbe  Judgment, 
Haines  brings  error.    Reversed. 

William  Fairclotb  and  Hines  ft  Jordan, 
for  plaintiff  In  error.  Qeorge  W.  Williams 
and  Ira  S.  Cbappell,  for  defendant  in  error. 

RUSSELL,  J.  Haines  brought  an  action 
In  trover  against  Chambers  to  recover  a 
cbedc  for  $82.60.  Cbambers  defended  by  de- 
nying all  the  allegations  of  the  plalntifTs  pe- 
tition. On  the  trial  the  Jury  found  In  favor  of 
the  defendant  The  plaintiff  moved  for  a  new 
trial  on  the  statutory  grounds,  the  motion 
was  overruled,  and  by  writ  of  error  we  are 
asked  to  review  the  Judgment  on  tbe  motion 
for  new  trial. 

It  appears,  from  tbe  evidence,  that  one 
Dent  swore  out  a  distress  warrant  against 
one  Ouyton,  and  that  Haines  (tbe  plaintiff 
in  this  case)  signed  a  replevy  bond  as  securi- 
ty for  said  Ouyton,  who  bad  been  distrained 
for  $82.50.  The  defendant  in  trover  was  the 
bailiff  who  levied  tbe  distress  warrant  It 
appears  that,  some  question  having  arisen  as 
to  the  solvency  of  the  replevy  bond,  Haines, 
in  order  to  strengthen  the  security,  gave  the 
check  wblcb  is  tbe  subject-matter  of  this 
suit  Tbe  understanding  between  Haines 
and  the  bailiff  (now  defendant)  was  that  tbe 
latter  was  to  bold  the  check,  with  the  bond, 
as  a  bond,  until  the  flnal  determination  of 


tbe  distress  warrant  between  Dent  and  Guy- 
ton,  and.  If  Ouyton  lost  on  bis  defense,  then 
he  was  to  use  the  check  In  settlement  of  tbe 
distress  warrant  The  property  levied  upon, 
at  the  time  that  plaintiff  gave  the  replevy 
bond  and  the  check,  consisted  of  333  bundles 
of  fodder,  25  bushels  of  com,  and  573  pounds 
of  seed  cotton,  and  also  one  mouse-colored 
mule.  TTito  proi)erty  was  released  when 
Haines  went  security  on  the  bond  and  gave 
his  check.  It  appeared,  further,  from  the 
evidence,  that  thero  had  been  a  former  levy 
of  the  distress  warrant  upon  two  bales  of 
cotton,  one  weighing  470  pounds  and  tbe  oth- 
er 602  pounds,  which  levy  had  not  been  dis- 
missed. It  further  appeared  that  In  his 
counter  affidavit  to  tbe  distress  warrant 
which  was  produced  In  evidence,  Ouyton  de- 
nied tbe  indebtedness,  and  claimed  that  the 
same  bad  been  fully  paid  ott  Upon  the 
trial  of  the  distress  warrant  tbe  counter  affi- 
davit was  dismissed.  Ouyton  certlorarled 
tbe  case,  and  In  tbe  superior  court  tbe  cer- 
tiorari was  overruled.  Counsel  for  Dent 
thereupon  brought  a  rule  against  Chambers, 
as  constable,  alleging  that  he  had  bad  placed 
in  bis  hands  a  distress  warrant  in  favor  of 
B.  J.  Dent  against  Bill  Ouyton  on  Septem- 
ber 16,  1902,  with  instructions  to  make  tbe 
money,  $82.60,  by  levy  and  sale  of  two  bales 
of  lint  cotton  made  on  tbe  premises  of  tlie 
plaintiff  in  tbe  distress  warrant,  and  tbe 
property  of  tbe  defendant,  Ouyton;  that 
said  Chambers,  constable,  failed  and  refused 
to  levy  tbe  distress  warrant  on  said  cotton, 
but,  on  the  contrary,  without  authority  from 
plaintiff,  sold  said  cotton  to  J.  R.  Dent,  tak- 
ing a  check  upon  a  bank,  payable  October 
11,  1902,  wblcb  check  was  not  paid,  but  pay- 
ment of  same  refused  upon  its  presentation 
by  Chambers;  that  Chambers  has  never 
made  said  money,  and  thereby  petitioner  Is 
damaged  $82.60.  Tbe  defendant  constable 
answered:  It  is  true  that  be  had  the  dis- 
tress warrant  placed  in  his  hands,  and  now 
has  it  He  does  not  admit  or  deny  that  tbe 
two  bales  of  cotton  were  pointed  out  to  him, 
or  were  raised  on  plalntifTs  premises  by 
Bill  Ouyton,  but  admits  tbat  plaintiff  point- 
ed out  certain  property  for  him  to  levy  upon. 
He  denies  that  be  refused  to  levy  the  dis- 
tress warrant  He  admits  tbat  he  accepted 
tbe  check  for  $76.16,  of  which  payment  was 
refused.  He  further  says  that  be  levied  the 
distress  warrant  on  certain  mules  as  the 
property  of  Bill  Ouyton,  and  Bill  Ouyton 
made  affidavit  before  J.  T.  Chambers,  the 
Justice  of  the  peace  having  Jurisdiction,  de- 
nying tbat  be  owed  plaintiff  on  rent  any 
amount  for  1902,  and  then  and  there  tender- 
ed bim  (tbe  constable)  bond  in  manner  and 
form  prescribed  by  law,  and  deposited  wltb 
him  $82.50,  tbe  amount  of  said  distress  war- 
rant, to  be  paid  to  plaintiff  In  tbe  event  he 
(plaintiff)  won  bis  cause;  tbat  he  (tlie  con- 
stable) went  with  plaintiff  to  seize  said  prop- 
erty, being  two  bales  of  cotton,  and  take  it 
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to  his  honse,  wben  plaintiff  refused  to  allow 
him  to  seize  It  stating  tbat  be  preferred  that 
he  would  take  bond  for  It,  and  J.  R.  Dent 
claimed  then  to  have  purchased  It  for  value 
before  he  bad  notice  of  plalntlflTs  Hen.  and 
defendant  then  accepted  the  check  from  J.  R. 
Dent  aforesaid,  payment  of  which  was  after- 
wards refused;  that  be  was  Informed  nnd 
believed  that  J.  R.  Dent  had  so  purchased 
the  cotton  In  good  faith,  and  that  the  same 
was  not  subject  to  distress  warrant  He  fur- 
ther answered  that  said  case  before  the 
aforesaid  Joatlce  of  the  peace  was  decided 
adversely  to  Guyton,  who  certloraried  the 
canse  to  the  superior  court,  where  the  same 
la  now  pending,  and  tbat  be  (the  constable) 
has  In  his  hands  the  said  sum  of  $82.50, 
and  Is  ready  to  pay  the  same  orer  under  or- 
der of  court  Upon  this  evidence  the  jury 
fonnd  In  favor  of  the  defendant  and  the 
Indge  refused  a  new  trial. 

We  think  that  the  plaintiff  is  entitled  to 
a  new  trial,  and  that  the  overruling  of  bis 
motion,  under  the  evidence  submitted,  wns 
error.  This  conrt  stands  unequivocally  com- 
mitted to  the  doctrine  that  the  Jnry  are  ar- 
biters of  all  Issues  of  fact  Davla  ▼.  Kirk- 
land,  1  Ga.  App.  5.  58  S.  R.  209.  But  where 
there  Is  no  evidence  which,  wben  applied 
to  the  law  pertinent  to  the  cause,  will  sup- 
port the  verdict,  this  lads  of  evidence  con- 
itltates  an  error  of  law.  Under  the  imdls- 
pnted  evidence  It  cannot  be  questioned  that 
the  cbeck  of  Haines  was  deposited  with  the 
bailiff  as  a  bailment  "A  bailment  Is  a 
delivery  of  goods  or  property  for  the  execu- 
tion of  a  special  object  beneficial  either  to 
the  bailor  or  bailee,  or  both,  and  upon  a  con- 
tract express  or  Implied,  to  carry  out  this 
object  and  dlsiMse  of  the  property  in  con- 
formity with  the  purpose  of  the  trust"  Civ. 
Code  1888,  §  28&4.  The  bailee  becomes, 
therefore,  such  an  agent  of  the  bailor  ns  that 
be  la  required  not  only  to  use  the  property 
for  the  special  object  only  for  which  he 
was  Intmsted  with  It  and  In  conformity 
with  the  purpose  of  the  trust,  but  also  to  act 
in  good  faith  with  the  bailor  and  his  In- 
terpsts.  The  written  receipt,  as  well  as  the 
testimony  of  the  defendant  himself,  showed 
that  the  check  was  deposited  as  n  bond  for 
r<>plevln  in  the  matter  of  B.  .T.  Dent  v.  Bill 
Gnyton.  distress  for  rent  This  was  the 
»pedal  0b.1pct  for  which  the  check  was  In- 
trusted to  the  constable,  and  yet.  In  bis  an- 
swer to  the  rule,  the  constable  answered  that 
he  had  In  his  hands  the  sum. of  $82.50.  wlth- 
ont  Informing  the  conrt  that  the  counter 
affidavit,  the  bond,  and  consequently  the 
check  deposited,  according  to  the  terms  of  the 
Kceipt  as  a  bond,  had  all  been  dismissed. 
Certainly,  If  either  this  plaintiff  or  the  con- 
stable should  suffer.  It  should  be  the  con- 
stable. Furthermore,  the  rule  which  the 
officer  was  called  upon  to  answer  required 
Wm  to  show  cause  why  he  had  not  levied  up- 
on two  certain  bales  of  cotton,  or  why,  hav- 
ing levied  npon  the  cotton,  he  bad  not  made 


the  money  out  of  It ;  and  It  appears  that  be 
had  levied  upon  It  and  sold  it  without  author- 
ity of  law,  for  a  worthless  cbeck ;  and  It  ap- 
pears plainly  to  ua  that  after  this  action  he 
determined  to  save  himself  by  converting  the 
plaintiff's  check  to  his  own  use,  for,  in  dis- 
posing of  the  check  in  a  manner  not  author- 
ized by  the  terms  of  the  agreement  under 
which  he  received  It  this  disposition  amount- 
ed to  a  conversion,  which  at  once  terminated 
the  bailment  and  the  defendant's  right  of 
possession,  and  entitled  the  plaintiff,  by  tro- 
ver, to  recover  bis  check  or  the  value  thereof. 
The  defendant  Insists,  however,  tbat  the 
certlfled  check  was  not  deposited  with  bim 
as  a  bond,  nor  as  strengthening  a  bond,  but 
as  8  conditional  payment  of  the  distress  war- 
rant In  the  event  that  the  case  went  in  favor 
of  the  plaintiff  In  the  distress  warrant  We 
find  no  such  evidence  In  the  record.  The 
receipt  taken  at  the  time,  as  shown  by  the 
brief  of  evidence,  stated  that  the  cbeck  was 
deposited  as  a  bond  for  the  replevin  In  the 
matter  of  B.  J.  Dent  v.  Bill  Guyton,  distress 
for  rent  and  that  if  BUI  Guyton  finally  lost 
the  case,  A.  B.  Chambers  would  have  the 
cbeck  to  Indemnify  him  and  apply  it  to  the 
payment  of  claim  for  rent  This  receipt,  be- 
ing In  writing,  afforded,  under  a  well-known 
rule,  the  best  evidence  of  contract  of  bail- 
ment; but,  to  place  the  matter  beyond  any 
dispute,  the  record  gives  the  testimony  of 
the  defendant  himself,  as  follows:  "I  agreed 
[to  release  the  property],  thinking  that  money 
would  be  a  legal  bond."  There  was.  there- 
fore, no  evidence  on  the  part  of  either  this 
plaintiff  or  the  defendant  to  contradict  the 
purpose  of  the  bailment  as  contended  for 
by  the  plaintiff,  that  it  was  to  take  the  place 
of  the  replevin  Iwnd.  When  the  counter 
nffldavit  was  dismissed,  the  plaintiff  had  no 
case,  and  a  Judgment  for  the  plaintiff  for 
the  amount  of  rent  claimed  could  not  be 
rendered.  So  tbat  If,  as  Insisted  by  counsel 
for  defendant,  the  cbeck  was  deposited  as 
a  conditional  payment  of  the  rent,  the  posi- 
tion of  the  constable  would  be  no  better  than 
If  it  Is  assumed  (as  Is  shown  by  the  evi- 
dence) tbat  It  was  deposited  to  strengthen 
the  replevin  bond ;  for  constables,  like  other 
citizens,  are  presumed  to  know  the  law. 
and  If  this  constable  had  acted  with  the 
pood  faith  Imposed  by  law  npon  him  as  re- 
gards his  bailor,  and  had  answered,  in  re- 
sponse to  the  rule  against  him.  that  he  had 
had  deposited  In  his  hands  a  check  for  $82..V), 
and  had  attached  thereto  a  copy  of  the  re- 
ceipt which  be  was  required  to  slprn  before 
he  received  plalntlfTs  certified  check,  instead 
of  answering  that  he  had  $82.50  in  his  hands 
(though  it  was  more  than  three  months  lie- 
fore  he  collected  the  check),  we  hardly  think 
that  upon  this  statement  of  the  facts  any 
Judgment  would  have  been  entered  up  against 
him  for  $82.50,  though  there  might  have  been 
a  Judgment  entered  up  against. him  for  the 
value  of  the  two  bales  of  cotton,  which  he 
levied  upon,  as  appears  by  the  leatt^  on  Sep- 
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tember  16, 1902,  more  than  two  months  before 
the  levy  which  Is  the  occasion  of  this  suit, 
and  which,  If  the  constable  had  not,  without 
any  authority  of  law,  sold  for  a  che(^  which 
was  worthless,  might  have  fully  paid  the 
claim  of  the  plaintiff  In  the  distress  warrant 
In  collecting  the  check  and  paying  the  money 
therefrom,  not  on  the  bond  which  the  plaintiff 
In  error  had  signed,  and  to  further  secure 
which  he  had  given  bis  certified  check  (for 
this  bond  had  been  dismissed  with  the  coun- 
ter affidavit),  but  applying  the  check  to  re- 
lieve himself  from  a  rule  brought  for  an 
apparent  dereliction  of  duty,  more  than  two 
months  before  the  bailment  of  the  plaintiff 
In  error,  the  defendant  in  error  was  clearly 
guilty  of  a  conversion ;  and  for  this  conver- 
sion the  plaintiff  was  entitled  to  recover  bis 
check  or  the  value  thereof,  with  hire. 

If  there  was  any  question  of  conflict  In  fbe 
evidence  as  to  any  issue  which  could  lawfully 
be  presented,  the  verdict  of  the  jury  would 
remain  undisturbed.  But  we  are  unable  to 
overrule  the  well-settled  principle  that,  when 
a  counter  affidavit  Is  out  of  court,  the  entire 
case  goes  out  with  It  (Anders  v.  Blount,  67 
Ga.  41 ;  Habersham  v.  Bpplnger,  61  Ga.  199 ; 
McCulloch  V.  Good,  63  Ga.  619).  and  cannot 
repeal  section  2894  of  the  Civil  Code  of  1895, 
nor  find  In  the  record  any  evidence  in  con- 
flict with  that  of  the  defendant  In  error  him- 
self as  to  his  understanding  that  he  agreed 
to  release  the  property,  thinking  that  the 
money  would  be  a  legal  bond,  and  yet  (though 
an  agent  of  the  plaintiff  In  error)  applied  It 
to  relieve  himself  from  a  rule  Involving  a 
different  levy.  We  must,  therefore,  reverse 
the  judgment  of  the  court  below  and  order  a 
new  trial. 

Judgment  reversed. 


CRANKSHAW  v.   SGHWEIZER  MFG.  CX). 

(No.  83.) 
(Q>Qrt  of  Appeals  of  Georgia.    Jan.  24,  1907.) 

1.  Wbit    of   Error — Review — Quisstions    of 
Pact— Vebdict  or  Conflicting  Evidence. 

The  verdict  was  warranted  by  the  evidence. 
Where  the  error  assigned  is  that  the  verdict  was 
without  evidence  to  support  it,  and  there  is  any 
evidence  to  support  it,  the  verdict  should  not  be 
interfered  with,  unless  there  is  further  com- 
plaint that  (a)  some  ruling  of  the  court  im- 
properly withheld  evidence  from  the  jury,  or 
(b)  illegally  permitted  the  jury  to  consider  evi- 
dence which  should  not  have  been  submitted  to 
them,  or  (c)  that  the  court's  instructions,  when 
applied  to  the  evidence,  were  erroneous,  inap- 
plicable, or  misleading. 

[ICd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3935.] 

2.  Samk. 

In  this  case  the  proper  Issue  was  submitted 
to  the  jury,  there  was  conflict  in  the  evidence, 
and  the  verdict  as  to  the  issues  of  fact  was  fully 
authorized.  . 

8.  Tbiai^-Co-obbb  and  (Jorduot— Right  to 
Open  and  Close. 

In  order  to  entitle  the  defendant,  in  an  ac- 
tion arising  ex  contractu,  to  the  opening  and 
conclusion  of  the  argument,  the  defendant  must, 
before  the  introduction  of  any  evidence,  admit 


facts  authorizing  a  verdfot  in  favor  of  the  plain- 
tiff for  the  amount  cl'iimed  In  the  petition, 
without  imposing  upon  the  plaintiff  necessity  for 

?iroof  of  any  kind.     Thi"  admissions  of  the  de- 
endant  in  this  case  did  not  concede  a  prima 
facie  case. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46.  Trial,  {  50.1 

4.  Same. 

Compliance  with  the  warranties  in  this  case 
was  essential  to  a  n-fovery.  and  to  allpge  a 
breach  of  this  material  part  of  the  piaintifT* 
contract  destroys  the  admission  of  plaintifTs 
prima  facie  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  50.] 

5.  Evidence  —  Opinion  Bvidkrci  —  Siibjxot 

OF. 

There  was  no  error  In  admitting  the  testi- 
mony of  which  complaint  is  made  in  the  second 
ground.  The  witness  had  the  right  to  express 
an  opinion,  after  having  stated  the  facts  from 
whicn  he  deduced  it,  and  also  to  give  his  opin- 
ion as  an  expert  as  apiiears  from  the  evidence. 
[EM.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  20,  Evidence,  K  2:14.%  2J49.1 

6.  Sales— AcTioNa—BREACu  of  Wabeantt — 
Evidence — Admissibility. 

The  court  did  not  err  in  refusing  to  allow 
the  questions  set  forth  in  the  third  and  fourth 
grounds.  The  questions  a.'<ked  referred  to  the 
operation  of  jewelry  cases  in  Field's  store,  and 
had  no  relation  to  the  similarity  in  appearance 
between  the  jewelry  cases  involved  and  the  Field 
cases. 

7.  BviDKHCB— Admissions— Bt  Agent — Pabol 
Evidence  —  Contbadiction  of  Wbitteh 
Contract. 

There  was  no  error  in  rejecting  testimony 
as  to  the  alleged  statements  as  set  forth  in 
grounds  5  and  6,  nor  in  rejecting  the  letters 
referred  to  in  the  seventh  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {§  8!)8.  2030,  2035.] 

8.  Wbit  of  Ebbob— Review— Babmlesb  Ba- 
BOB— Admission  of  Evidence. 

The  question  and  answer  of  which  com- 
plaint is  made  in  the  eighth  ground  are  objec- 
tionable for  irrelevancy,  nut  neither  could  have 
been  harmful  to  the  defendant. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4153.] 

9.  Evidence— Admissions— Bt  Aoents. 

There  was  no  error  in  excluding  the  testi- 
mony quoted  in  the  ninth  ground;  it  not  ap- 
pearing from  the  evidence  that  that  person 
whose  declarations  were  sought  to  he  proved  was 
an  agent  of  the  defendant  authorised  to  st>eak, 
as  to  these  things,  in  bis  behalf. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence.  f{  887-^2.] 

10.  Same. 

The  court  properly  excluded  the  questions 
referred  to  in  tne  tenth  ground ;  the  evidence 
not  showing  that  the  alleged  declarant  was  an 
agent  of  the  defendant,  authorized  to  bind  the 
defendant  by  his  statements.  And  there  was  no 
error  in  rejecting  the  letter  written  by  the  de- 
fendant after  the  arrival  of  the  jewelry  cases. 
If  the  letter  wa^  admissible  on  the  theory  of 
notice,  its  exclusion  did  no  harm  in  this  case,  be- 
cause it  was  conceded  that  the  defendant  always 
claimed  that  there  were  certain  defects  in  the 
cases  he  bought. 

11.  TbIAL— InSTBUCTIONB— SUFFICIENCT. 

The  charge  of  the  court  gave  the  defendant 
the  benefit  of  every  contention  which  he  was  le- 

fally  entitled  to  nave  considered  by  the  jury, 
t  could,  perhaps,  have  been  more  full  and  spe- 
cific with  relation  to  some  matters  therein  pre- 
sented ;  but  the  -  defendant  cannot  complain 
that  an  abstract  principle  of  law  pertinent  to 
the  issue   was  not  given  ii)  charge,  when   the 
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cosit  in  the  charge  made  dear  tb«  specific  ap- 
plimtioo  of  the  principle  by  enumerating  all 
dcfpn.oes  set  up  b;  him.  and  stated  to  the  jarjr 
thai  rhe;  gbould  find  for  the  defendant  on  any 
of  thpm  which  was  proved  to  their  satisfaction. 
[Ed.  Note.— For  case*  in  point,  see  Cent  "Dig. 
Tol.  46,  Trial,  {  582.] 

12.  Sales— Warranty— lUFLiXD  Fitress  vob 

PUPPOSE  Irtended. 
ThHt  the  plaintiff  Imew  ths  pnrpose  for 
irlii(-h  the  articles  purchased  by  the  defendant 
verc  to  be  used  was  immaterial  In  this  case. 
"If  an  order  be  given  to  a  manufacturer  or  deal- 
er for  a  sp»^ific  article  of  a  known  and  recog- 
nkei  kind  and  description,  and  if  the  defined 
and  described  thing  be  actually  supplied,  titers 
is  no  implied  warranty  that  it  will  answer  the 
purpose  for  which  it  is  intended  to  be  used. 
The  only  implied  warranty  or  condition  of  the 
coniract  is  that  it  will  conform  to  the  descrip- 
tion and  be  of  good  workmanship  and  material." 

I  Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
Tol.  4.-?,  Sales.  {|  772-776.] 

(Syllabus  by  the  Court.) 

Error  from  City  Oonrt  of  Atlanta;  Oal- 
bonn.  Judge. 

Artlon  by  tbe  Bchweizer  Mantifacturlng 
Company  against  one  Crankshaw.  Jndgment 
for  plaintiff,  and  defendant  brings  error. 
Afflruied. 

Tbe  snlt  was  for  a  balance  alleged  to  be 
due  upon  a  contract  for  installing  certain 
n-all  sbowcases  in  the  defendant's  storehouse. 
The  defense,  as  stated  in  the  plea,  was  "that 
it  WHS  made  a  stipulation  and  warranty,  at- 
tached to  and  growing  out  of  said  contract, 
that  the  said  cases  were  to  work  perfectly 
smooth  and  without  friction ;  that  said  cases 
were  to  be  so  made  and  Installed  as  to  sup- 
port bric-a-brac,  docks,  and  henvy  articles 
of  gale  of  various  natures;  that  the  doors 
were  to  be  arranged  hung  with  bicycle  chains, 
welehts,  and  pulleys,  weights  to  slide  in 
pockets  in  back  of  the  case,  work  to  be  finish- 
ed In  best  style  and  workmanship  to  match 
sample  of  store-finish  work  furnished  by  de- 
fendant, and  ttie  said  cases  to  be  installed 
without  injury  or  damage  to  or  dlsflgure- 
ment  of  defendant's  cases ;  •  •  •  that 
tbe  said  wall  cases  were  not  Installed  In  tbe 
m.inner  stipulated  in  said  contract;  that 
■aid  cases  did  not>work  smoothly  and  free 
from  friction ;  that  great  injury  and  disfig- 
urement were  done  to  the  defendant's  cnses 
In  tbe  Installment  of  said  cases;  that  some 
of  tbe  sashes  of  said  cases  warp  from  side  to 
side  and  stick;  that  tbe  side  and  top  rails 
of  said  sashes  were  rubbed  in  many  places ; 
that  tbe  doors  were  not  arranged  to  slide  up, 
hung  with  bicycle  chains,  weights,  and  pul- 
leys, weights  to  slide  in  pockets  In  back  of 
the  cases,  but,  on  the  contrary,  were  hung 
with  ordinary  ti^nk  rollers,  and  in  such  man- 
ner as  with  great  difiiculty  to  be  moved  up 
and  down;  that  the  shelves  were  so  heavy 
and  brackets  so  light  as  to  be  Incapable  of 
supporting  articles  of  any  weight  or  breaka- 
ble articles  of  any  character  with  safety; 
that  tbe  sashes  were  warped  and  ill-fitted  to 
the  ciises.  and  various  and  other  defects  exist 
In  said  cases  and  in  t^e  installment  thereof ; 


*  *  *  that  great  expense  and  trouble  has 
been  occasioned  by  virtue  of  the  necessity  of 
calling,  at  inconvenient  times,  defendant's 
employes  from  their  ordinary  and  regular 
pursuits  to  assist  In  moving  the  sashes  in 
said  cases  up  and  down,  great  Inconvenience 
caused  customers  in  inspecting  and  examin- 
ing articles  exhibited  In  said  cases,  and  great 
loss  sustained  in  the  Inability  of  the  defend- 
ant to  display  in  said  cases  his  heavy  articles 
and  many  delicate  articles  of  breakable  char- 
acter, because  the  cases  were  and  are  so  illy 
constructed  and  Installed  as  to  be  Incapable 
of  supporting  articles  of  weight  or  articles 
easily  broken";  and  that  by  reason  of  the 
failure  of  the  plaintiff  to  comply  with  the 
contract,  "and  to  carry  out  the  stipulations 
thereof  and  the  warranties  connected  there- 
with, defendant  has  been  injured  and  damag- 
ed in  the  sum  of  $1,000,  besides  the  sum  of 
1720.41  alleged  by  [the  plaintiff]  to  be  due  on 
said  contract"  Under  the  evidence  and  tbe 
charge,  the  Jury  found  for  the  plaintiff  the 
amount  sued  for.  The  defendant  excepted 
to  tbe  overruling  of  his  motion  for  a  new 
trial.  For  the  grounds  of  the  motion  and 
the  other  material  facta,  see  the  opinion. 

Payne,  Jones  &  Jones,  for  plaintiff  in  error. 
RoBser  &  Brandon,  for  defendant  in  error. 

RUSSELL,  J.  1,  2.  The  plaintiff  in  error 
assigns  the  refusal  of  a  new  trial,  upon  his 
motion  and  amendments  thereto,  to  be  the  er- 
ror which  should  be  corrected.  The  first 
three  grounds  of  the  motion  are  in  ttie  stereo- 
typed form  commonly  caUed  the  "general 
grounds."  and  sometimes  known  as  a  "skele- 
ton motion" ;  but  they  call  for  a  complete  re- 
view and  weighing  of  the  evidence  as  It  ap- 
pears in  the  record,  which  In  this  case  is  by 
no  means  brief.  We  have  taken  tbe  pains  to 
travel  deliberately  more  than  once  through 
the  very  voluminons  record  in  this  case  and 
to  examine  Its  contents  most  critically.  We 
have  been  enlightened  on  some  of  the  princi- 
ples of  natural  philosophy  as  applied  to  cab- 
Inetmaklng,  and  have  become  conversant  with 
some  phases  of  tbe  Jewelry  business.  This 
court,  however,  being  restricted  to  the  correc- 
tion of  errors  of  law  and  In  equity,  the  only 
legitimate  purpose  of  our  Journey  through 
the  evidence  embodied  in  tbe  record  is  the 
discovery  of  errors  of  law,  and  especially  to 
determine,  so  far  as  the  three  original  grounds 
of  the  motion  are  concerned,  whether  the  re- 
fusal of  a  new  trial  is  an  error  of  law,  be- 
cause the  verdict  is  without  evidence  to  sup- 
port it  In  considering  the  three  general 
grounds  alone,  it  may  be  stated  as  a  general 
rule  that,  if  the  evidence  is  sufllclent  to  sup- 
port tbe  verdict,  it  should  not  be  interfered 
with,  unless  (a)  some  ruling  of  the  court  im- 
properly withheld  from  the  consideration  of 
the  Jury  evidence  which  they  should  have 
bad,  and  which  might  have  contributed  to  a 
different  result;  or  (b)  unless  the  Judge  Il- 
legally permitted  matters  to  be  considered  by 
the  Jury  which  were  foreign  to^the  true  IB- 
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sues,  and  which  he  should  not  have  allowed 
them  to  use  In  making  their  verdict ;  or  (c) 
unless  the  court's  Instructions  to  the  jurr  In 
the  charge  were  erroneous,  Inapplicable,  or 
misleading.  We  use  the  word  "matters"  in 
subhead  "b,"  for  the  reason  that  It  may  In- 
clude, In  some  cases,  not  only  testimony  of 
witnesses,  matters  of  proof,  but  also  various 
matters  of  fact,  ■such  as  improper  conduct  of 
the  court,  counsel,  parties,  officers  of  court, 
spectators,  or  the  jury  themselves.  This 
statement  Is  not  exhaustive,  and,  of  course, 
has  reference  peculiarly  to  motions  based  on 
ordinary  general  grounds.  It  has  no  applica- 
tion to  motions  dependent  on  refusals  to 
grant  continuances  on  newly  discovered  testi- 
mony, or  other  extraordinary  grounds,  nor 
to  a  ground  based  on  the  denial  of  a  right — 
such  as  Is  Insisted  on  in  this  case— of  open- 
ing and  concluding.  Considering  the  general 
grounds  first,  taken  by  themselves,  it  is  our 
opinion  that  there  was  no  error  in  refusing 
a  new  trial  upon  either  contention  of  the 
skeleton  motion,  or  upon  all  three  of  them 
taken  as  a  whole.  We  therefore  proceed  to 
-consider  the  several  grounds  presented  in  the 
amendment    These  are  13  in  number. 

3,  4.  In  the  first  the  movant  insists  that 
he  was  wrongly  deprived  of  the  right  to  open 
and  conclude  the  case  In  the  argument  before 
the  Jury.  He  was  the  defendant,  and  the 
Justness  of  his  claim  to  the  opening  and  con- 
clusion is  to  be  determined  by  the  extent  of 
his  admissions.  Did  he  admit  a  prima  facte 
ease?  It  cannot  be  doubted  that  this  ques- 
tion is  to  be  answered  by  a  comparison  in  this 
ease  of  the  allegations  in  the  petition  with 
the  answer  tibereto.  We  think  the  placing 
of  petition  and  plea  In  parallel  columns  dem- 
onstrates that  a  prima  fade  case  was  not 
admitted. 

PetWoB. 
Tb*  plalntlll  entered  In- 
to a  contract  with  tha 
defendant  to  turnlsh  him 
four  wall  ciues  for  the 
■am  of  $2,S00.  The  casai 
were  delivered  and  In- 
stalled In  the  store  of 
the  defendant  on  April 
21, 1903.  The  plaintiff  has 
fully  complied  with  Its 
contract.  The  defendant 
has  paid  ^2,079.59,  leaving 
due  $720.41,  besides  inter- 
est, paymeni  of  which 
has  been  refused  on  de- 
mand. 


Pleas. 

Tha  eases  referred  to 
were  delivered  and  In- 
stalled In  the  defendant's 
store;  but  the  petition 
does  not  set  up  the  con- 
tract between  the  parties. 
The  real  contract  Is  set 
up  in  paragraph  5  ot  the 
answer.  The  cases  were 
not  duir  set  up.  The 
plaintiff  did  not  tullir 
comply  with  Its  contract, 
and  the  defendant  Is  not 
Indebted  in  any  sum. 
Demand  tor  payment 
was  made,  and  rightly 
refused. 


And  the  remainder  of  the  plea  mentions 
many  other  Items  in  respect  to  which  a  con- 
tract was  not  complied  with.  We  do  not 
think  that  to  say  "a"  contract  has  been  made, 
but  has  failed  in  any  material  or  essential 
particular,  can  be  construed  as  an  admission 
that  the  contract  was  fully  compiled  with.  It 
is  possible  for  cases  to  arise,  and  for  the  peti- 
tion to  be  so  skillfully  framed,  that  to  admit 
the  plalntlfiTs  case  would  bring,  as  an  inevita- 
ble result,  a  verdict  for  the  plaintiff ;  and  It 
is  perhaps  true  in  this  case.  Nevertheless  the 
law  requires  such  an  admission  of  a  prima 
facie  case  as  would  entitle  plaintiff  to  re- 


covery without  proof  of  any  material  fact 
before  the  defendant  can  gain  the  conclusion. 
Abel  T.  Jarratt,  100  Ga.  732,  28  8.  E.  453; 
Reid  ▼.  Sewell,  111  Ga.  880.  36  S.  S.  937; 
Phoenix  Ins.  Co.  y.  Gray,  113  Ga.  433,  38  S.  B. 
992.  The  original  petition  in  this  case  see- 
ing to  recover  upon  a  contract  between  the 
parties,  before  there  could  be  a  recovery  for 
the  full  sum  sued  for,  It  must  have  beesi 
either  admitted  or  proved  (1)  that  the  con- 
tract sued  upon  was  in  fact  made  (2)  and 
that  the  plaintiff  had  fully  compiled  with 
that  contract.  The  plea  denies  both  these 
defenses.  It  disputes  the  contract  sued  oo 
being  the  one  made,  and  affirms  that  It  was 
not  complied  with.  The  very  essential  al- 
legations of  the  petition  are  negatived.  It 
denies  that  the  contract  was  ever  compiled 
with,  and  denies  that  there  Is  any  sum  due. 
The  admission  that  "a"  contract  was  made 
does  not  meet  the  requirements,  whoi  it  la 
insisted  that  It  was  only  partly  complied 
with.  The  main  body  of  the  contract  cannot 
be  admitted  for  the  purpose  of  making  a 
prima  facie  case,  and  at  the  same  time  the 
plaintiffs  case  be  destroyed  by  showing  a 
breach  of  warranties  Inevitably  forming  a 
part  of  the  contract  Every  stipulation  and 
warranty  is  as  much  a  part  of  the  contract  as 
the  consideration  Is,  and  just  as  inseparable  as 
the  names  of  the  parties.  "Often  they  are 
the  heart  and  soul  of  the  whole  contract, 
without  which  neither  party  could  have  been 
Induced  to  contract"  We  think  It  clear  that 
defendant  was  not  entitled  to  the  opening  and 
the  conclusion.  The  opening  and  conclusion 
In  a  case  on  trial  before  a  jury  Is  a  very  im- 
portant and  substantial  right,  and  its  Im- 
proper refusal  is  ground  for  new  trial ;  and 
in  this  case  to  have  taken  this  right  away 
from  plaintiff,  and  to  have  awarded  this  ad- 
vantage to  the  defendant  would,  we  think, 
have  afforded  the  plaintiff  just  gronnd  of 
complaint 

t>.  In  the  second  ground  of  the  amended 
motion  the  plaintiff  in  error  insists  that  the 
court  erred  in  admitting  in  evidence,  over  the 
objection  of  the  defendant  and  in  refusing 
to  exclude  on  motion  of  tfie  defendant's  coun- 
sel, the  following  testimony:  "These  bent 
plate  glass  doors  will  never  work  as  smoothly 
as  a  straight  door."  And  the  further  testi- 
mony :  "The  friction  is  more  in  a  bent  door 
than  in  a  straight  door.  There  is  no  way  un- 
der heaven  to  have  it  otherwise."  And  the 
further  testimony :  "In  case  it  [the  sash]  is 
stuck  [In  moving  it  up  and  down]  a  little,  you 
simply  adjust  the  door  to  a  level,  and  down  it 
comes.  That  Is  the  way  those  doors  work, 
and  work  beautifully.  They  could  not  be 
made  to  work  better."  At  the  time  of  the  In- 
troduction and  admission  In  evidence  of  said 
testimony,  the  defendant  moved  to  exclude  it. 
on  the  ground  that  it  consisted  in  the  mere 
conclusion  of  the  witness,  and  was  in  effect 
an  abrogation  of  the  functions  of  the  jury. 
The   court   overruled    said    objection.      The 

only  objection  offered  atitheltu&tpkthe  in- 
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trodnctlon  of  tbls  teetlmoiiy  was  that  the 
■tatements  were  mere  conclusions  of  tbe  wit- 
ness. This  objection  was  made  to  the  testi- 
mony aa  a  whole.  The  court  did  not  err  In 
declining  to  rule  all  of  It  out  Part  of  such 
testimony  is  clearly  a  statement  of  facts. 
But,  even  If  It  were  all  a  conclusion  of  the 
witness,  we  do  not  think  the  court  erred  In 
orerrallng  tbe  objection,  because  tbe  witness 
giring  the  testimony  was,  as  appears  from 
tbe  evidence,  an  expert  of  skill  and  long  ex- 
perience In  the  construction  of  such  jewelry 
cases,  and  therefore  entitled  to  give  his  opin- 
ion for  whatever  the  Jury  might  think  It 
worth.  Clv.  Code  1885,  J  2587.  And,  for- 
tber,  It  appears  that  tbe  witness  Johnson  had 
snperrised  tbe  construction  of  these  cases, 
and  before  expressing  these  opinions  had  al- 
ready given  all  tbe  necessary  facts  upon 
wblcb  he  based  his  opinion,  and  upon  tbe 
itatement  of  facts,  even  If  he  was  not  an  ex- 
pert be  was  entitled  to  express  an  opinion, 
the  weight  of  which  was  to  be  determined  by 
tbe  jury  upon  consideration  of  the  facts  pre- 
viously stated.  Clv.  Code  1895,  f  5285.  Even 
If  tbe  statement,  "They  could  not  be  made  to 
work  better,"  be  objectionable  as  being  an 
opinion  even  beyond  the  limits  of  expert 
knowledge,  a  casnal  examination  of  the  very 
Tolominons  evidence  In  this  case  leads  xa  to 
tbe  conclusion  that  the  introduction  of  this 
evidence  conld  not  have  influenced  the  ver- 
dict We  think,  however,  there  can  be  no 
doabt  that  tbe  court  admitted  the  evidence  on 
tbe  proof  of  tbe  witness's  expert  knowledge, 
and  It  Is  onr  opinion  that  there  was  no  error 
in  so  holding. 

S.  The  third  and  fourth  grounds  of  the 
amended  motion  for  a  new  trial  complained 
tliat  the  court  below  erred  In  refusing  to  per^ 
mit  defendant's  counsel  to  ask  the  witness 
Johnson  questions  with  respect  to  the  re- 
semblance or  lack  of  resemblance  between 
certain  jewelry  cases  in  Marshall  Field  & 
Ck>.'s  store  and  those  placed  in  the  defend- 
ant's store  in  Atlanta.  The  court  bad  ad- 
mitted in  evidence,  as  part  of  tbe  contract, 
a  letter  of  the  defendant.  In  which  it  to 
apeclflcally  stated  that  the  cases  to  be  In- 
stalled in  defendant's  store  were  "to  look 
exactly  like  those  we  saw  In  Marshall  Field's, 
with  colnmns  and  all."  It  was  therefore 
competent  to  prove  that  the  cases  were  to 
look  like  Field's  with  columns  and  all.  Tlie 
questions  to  which  answers  were  sought 
were  as  follows :  (1)  "Are  there  any  appear- 
ances of  friction  or  biting  of  the  sides  or  ends 
when  the  sash  comes  down  in  those  cases?" 
fS)  "When  the  doors  were  pushed  open  in 
thoee  cases,  did  the  doors  stop  while  being 
pushed  up  and  down?"  It  Is  perfectly  clear 
that  the  second  question  would  have  elicited 
an  answer,  not  as  to  tbe  appearance  of  tbe 
cases,  but  as  to  their  operation,  or  how  they 
worked;  and.  for  reasons  hereafter  to  be 
Mated,  we  think  tbe  action  of  the  cases  in 
nse  is  immaterial,  if  they  were  made  and  set 
op  according  to  tbe  apeciflcatlons  of  the  con- 
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tract,  of  good  material,  and  constructed  In  a 
workmanlike  manner.  And  while  tbe  word 
"appearances"  is  used  in  the  first  question 
above,  it  la  manifest,  by  the  words  that  fol- 
low, "friction  or  biting  of  tbe  sides  or  ends 
when  the  sash  comes  down,"  that  tbe  word 
"appearances"  only  relates  to  such  effects  as 
were  caused  by  the  working  or  operation,  and 
does  not  refer  to  their  looks  or  resemblance 
as  originally  constructed.  Furthermore,  it 
does  not  appear  in  the  evidence  that  tbe  de- 
sire expressed  by  tbe  defendant  that  bis 
cases  sboold  look  like  Marshall  Field's  was 
agreed  to  by  tbe  plaintiff,  and,  unless  this 
bad  been  expressly  done,  the  purpose  of  de- 
fendant that  they  should  look  like  Field's 
cases  must  yield  to  the  plans  and  speciflcations 
signed  and  agreed  upon  by  both  parties,  even 
though  tinder  the  plans  and  specifications 
agreed  ui>on  there  should  result  a  dissimilar- 
ity of  appearance.  Even  granting  that  by 
tbe  plaintiff's  silence  it  acquiesced  in  the 
stipulation  that  the  cases  look  like  Field's, 
and  that  this  similarity  became  an  additional 
obligation  of  the  contract,  and  that  defend- 
ant was  entitled  to  similarity  in  appearance, 
the  two  cases  might  look  exactly  alike,  and 
yet  the  doors  in  one  might  work  smoothly, 
and  the  doors  in  the  other  might  not  do  so. 
In  other  words,  to  show  by  their  appearance 
or  otherwise  that  tbe  doors  did  not  work 
smoothly  and  accurately  would  not  result  in 
showing  dissimilarity  in  appearance. 

7.  In  the  fifth  and  sixth  grounds  of  his 
amended  motion  tbe  defendant  insists  that 
the  court  erred  in  refusing  to  allow  him  to 
ask  the  plnintifT's  agent  the  following  ques- 
tion: "Did  Mr.  Swanson  tell  you  that  be  had 
any  difficulty  in  installing  said  cases?"  And 
further:  "Did  Mr.  Swanson  make  any  state- 
ment in  your  presence  that.  If  he  knew  It 
was  a  job  like  that,  he  would  not  have  come 
here  [to  Atlanta]?"  These  questions  were 
asked  with  the  purpose,  no  doubt,  of  elicit- 
ing information  with  respect  to  the  unwork- 
manlike construction  of  the  cases,  and  evi- 
dence upon  that  subject  was  material  and 
proper;  and  the  statements  of  an  agent  while 
actually  engaged  in  the  business  of  bis  prin- 
cipal within  the  scope  of  his  agency  are  gen- 
erally admissible.  But  it  must  first  appear 
from  the  evidence  that  the  agent  is  speaking 
within  tbe  scope  of  his  authority,  and  au- 
thorized to  bind  the  principal  by  his  sayings, 
before  tbe  principal  can  be  held  bound  there- 
by; and,  so  far  as  the  evidence  discloses,  tbe 
cases  were  in  a  state  of  complete  manufac- 
ture before  they  were  sent  to  Atlanta.  The 
witness  Swanson  occupied  no  oflSclal  position 
with  the  plaintiff  company,  and  his  sole  du- 
ty was  to  set  the  cases  up  in  the  defendant's 
store:  and  tbe  evidence  further  shows  that 
the  witness  Johnson  (tbe  agent  of  the  com- 
pany) was  not  in  Atlanta,  but  in  Chicago, 
during  the  whole  of  the  installation.  But, 
even  If  that  were  not  true,  Swanson  was 
not  an  officer  of  the  corporation,  but  simply 
its  laborer,  and  bis  conversation  with  an  of- 
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fleer  of  the  defendant  company  after  the  ter- 
mination of  the  contract  would  not  be  beard 
as  against  the  plaintiff's  Interest;  and  If 
the  statements  of  Swanson  are  a  part  of  the 
res  gestae,  the  statements  in  connection  with 
his  work,  even  when  a  part  of  the  res  gestae, 
cannot  be  beard  against  his  employer,  in  the 
absence  of  any  evidence  showing  that  he 
was  so  authorized  to  speak,  and  acting  in 
such  capacity  as  to  bind  the  employer  by  bis 
utterances.  Nor  was  there  error  in  exclud- 
ing from  the  evidence  the  letters  which  de- 
fendant sought  to  Introduce.  A  critical  ex- 
amination of  each  and  all  of  them  demon- 
strates that  the  letters  which  the  Judge  re- 
fused to  admit  In  evidence  were  mere  nego- 
tiations and  counter  propositions.  All  of  the 
prior  negotiations  were  merged  in  the  propos- 
als and  specifications  of  the  plaintiff,  when 
accepted  by  the  defendant;  and  we  presume 
that  the  trial  judge  admitted  the  letter  from 
plaintiff  and  one  from  defendant,  which 
went  to  the  Jury,  mainly  for  the  purpose  of 
showing  the  transmission  and  the  accept- 
ance of  the  contract  or  proposal  which  was 
submitted  in  writing.  The  letter  of  the 
plaintiff  says:  "We  inclose  speclflcattons, 
and  will  send  measurements  of  the  inside  of 
the  drawers,  etc.,  as  soon  as  possible.  Speci- 
fication Is  In  duplicate;  and  if  you  will  sign 
the  original,  and  return  to  us,  this  will  con- 
stitute a  contract."  In  reply  defendant 
wrote:  "I  received  this  morning  specifica- 
tions and  contract,  and  return  herewith 
signed  copy."  With  the  specifications  signed 
the  contract  would  have  been  complete  with- 
out more;  but  plaintiff  in  his  letter  asked 
whether  the  shape  of  the  glass  shelves  was 
to  follow  the  curve  of  the  case  or  be  straight 
on  front  edge,  and  also  asked  which  color  to 
follow  (It  appearing  that  a  mahogany  sample 
sent  by  defendant  had  a  different  color  on 
each  side).  The  defendant,  in  replying,  said 
nothing  about  the  mahogany,  but  selected 
"the  shelves  curved  to  go  with  swelled 
sash."  It  is  evident,  therefore,  that  there 
was  but  one  point  outside  of  the  specifica- 
tions which  was  thereafter  agreed  to  by  the 
parties,  to  wit,  the  curved  shelves,  although 
the  defendant  asks  the  plaintiff  to  "make 
these  cases  to  look  exactly  like  those  we  saw 
In  Marshall  Field's,"  etc.  The  plaintiff  gave 
the  defendant  an  option  in  the  selection  of 
the  shape  of  the  shelves,  and  was  bound  to 
act  upon  defendant's  expressed  choice  in  that 
respect  as  to  them;  but  the  evidence  no- 
where discloses  that  plaintiff  ever  agreed  to 
make  the  cases  look  exactly  like  those  be 
saw  In  Marshall  Field's,  unless  consent  may 
be  construed  from  silence.  If  silence  gives 
consent,  the  plaintiff  added  to  the  original 
contract  the  additional  stipulations  contained 
in  defendant's  letter  inclosing  the  signed  con- 
tract In  any  event  It  Is  perfectly  clear  that 
all  of  the  letters  excluded  by  the  trial  court 
merely  presented  proposals,  none  of  which 
were  agreed  to  by  both  parties;  that  there 
was  no  meeting  of  the  minds,  nothing  bind- 


ing upon  either  party,  no  definite  understand- 
ing, no  contract 

8.  We  fall  to  see  the  relevancy  of  the  fol- 
lowing question,  which  the  court  permitted 
to  be  asked  of  the  defendant:  "Did  not  you 
icnow  there  were  certain  physical  laws  in- 
volved by  which  one  glass  could  not  be  made 
to  work  as  easily  as  two?"  We  are  aware 
that  great  latitude  is  allowable  In  cross-ex- 
amination; but  It  seems  to  us  that  the  true 
question  is  not  what  the  defendant  knew  of 
physical  laws,  nor  what  was  the  purpose  to 
which  he  intended  to  apply  that  knowledge, 
nor  what  was  the  purpose  to  which  he  in- 
tended to  put  the  cases  which  he  proposed  to 
purchase.  But  the  real  question  was:  Did 
he  get  what  he  ordered  and  what  plaintiff 
contracted  to  supply?  For  this  reason  we 
think  the  objection  of  defendant's  counsel 
was  erroneously  overruled.  But  In  our  view 
of  the  case  the  error  is  too  harmless  to  work 
a  new  trial. 

9,  10.  The  defendant  complains  In  the 
ninth  ground  that  the  court  erred  in  exclnd- 
Ing  the  following  question  and  answer:  "Did 
Mr.  Miller  make  any  statement  In  your  pres- 
ence, or  In  Mr.  Johnson's  presence.  In  regard 
to  said  cases?"  Answer:  "Tes,  he  would 
not  undertake  to  fix  those  cases  for  less  than 
$50D."  Counsel  for  defendant  Insists  that 
as  the  statement  of  Miller  was  made  In  the 
presence  of  plaintlfTs  agent  U.  S.  Johnson, 
showing  certain  defects  In  the  case  and  In 
regard  to  the  expense  necessary  to  remedy  its 
defects,  the  statement  constituted  an  admis- 
sion on  the  part  of  the  agent  as  to  the  truth 
of  the  same,  la  that  plaintiff's  agent  stood 
by  and  did  not  deny  the  statement  though 
it  called  for  an  admission  or  denial,  and  that 
he  therefore  had  thereby  acquiesced  In  the 
same;  and,  further,  that  Miller,  who  made 
the  statement  in  examining  and  overlooking 
said  cases,  was  acting  for  and  In  behalf  of 
the  plaintiff,  and  as  such  his  statemmts 
were  such  admissions  as  were  entitled  to  go 
to  the  Jury.  There  are  many  circumstances 
under  which  the  silence  of  an  Individual  will 
count  against  him,  but  only  where  the  state- 
ment made  fairly  and  reasonably  called  for 
an  answer.  It  is  questionable  whether  John- 
son's silence  would  have  counted  against  him 
If  he  had  been  the  plaintiff,  instead  of  plain- 
tiff's agent,  and  Milier  had  said  to  him  that 
be  would  not  fix  the  cases  for  $500.  The 
headnotes  sufficiently  cover  the  further  ex- 
ceptions taken  to  the  exclusion  and  admis- 
sion of  evidence.  These  assignments  are 
without  substantial  merit  If  the  trial  Judge 
entertained  a  correct  view  of  the  law  ap- 
plicable to  the  really  controlling  questions 
in  the  case. 

11,  12.  We  come,  therefore,  to  determine 
what  is,  to  our  minds,  the  most  difficult  ques- 
tion In  the  case:  Whether  the  doctrine  of 
implied  warranty  Is  involved  and  should 
have  been  given  In  charge  to  the  Jury.  The 
twelfth  ground  of  the  amended  motion  Is  as 
follows :    "Because  the  court  erred  In  falling. 
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as  movant  contends,  entirely  to  charge  and 
put  before  the  Jary  the  main  defense  relied 
upon  by  the  defendant,  and  to  sustain  which 
abaodant  evidence  had  been  introduced,  to 
wit,  tliat  the  plaintiff  company,  in  nndertnk- 
ing  to  make  for,  deliver,  and  Install  in  the 
defendant's  store  the  said  fonr  cases,  im- 
pliedly warranted  that  the  same  would  l>e 
reasonably  suited  for  the  purposes  intended ; 
that  Is  to  say,  that  the  same  would  be  jewel- 
ry cases,  and  as  such  would  be  reasonably 
adapted  for  the  display  of  Jewelry,  bric-a- 
brac,  silverware,  and  other  articles  of  like 
imtnre,  such  as  are  displayed  In  Jewelry 
stores — it  not  appearing,  as  movant  contends, 
from  the  evidence  or  the  pleadings,  that  the 
!!ald  Implied  warranty  had  been  from  the 
nature  of  the  transaction  or  expressly  ex- 
cepted. The  evidence,  as  movant  contends, 
showed  that  the  said  cases  had  beea  pur- 
chased as  jewelry  cases,  and  as  such  were 
intended  for  the  display  of  Jewelry,  bric-a- 
brac,  silverware,  and  other  like  articles  in 
the  defendant's  jewelry  store;  and,  further, 
that  the  plaintiff  company,  through  its  agent 
and  authorized  representative,  the  said  TJ.  S. 
Johnson,  was  fully  apprised  of  the  purpose 
and  use  for  which  Jewelry  cases  were  to  be 
adapted  before  the  alleged  contract  for  their 
coDstmction  and  installation  in  the  defend- 
ant's store  had  been  completed  and  conclud- 
ed. It  was  one  of  the  main  contentions  of 
tlie  defoidant,  as  disclosed  by  his  pleadings 
and  the  evidence  introduced  thereunder,  that 
the  said  cases  were  not  reasonably  adapted 
and  suited  for  the  purposes  Intended,  to  wit, 
the  display  of  jewelry  in  the  defendant's 
Jewelry  store,  and  more  especially  in  that 
the  said  cases  did  not  work  smoothly  and 
free  from  friction;  that  great  injury  and 
disflgnrement  were  done  to  defendant's  cases 
In  the  Installation  of  said  cases;  that  the 
aashes  of  some  of  the  cases  warped  from  side 
to  side,  and  stuck;  that  the  sides  and  top 
rails  of  said  sashes  were  rubbed  in  many  pla- 
ces;  that  the  doors  were  not  arranged  to 
slide  up  and  bang  with  bicycle  chains, 
weights,  and  pulleys,  weights  to  slide  in 
pockets  in  back  of  the  cases,  but,  on  the  con- 
trary, were  hung  with  ordinary  trunk  rollers 
and  in  sucb  manner  as  with  difficulty  to  lie 
moved  up  and  down ;  tbat  the  shelves  were 
so  heavy  and  brackets  so  light  as  to  be  in- 
capable of  supporting  articles  of  any  weight 
or  breakable  articles  of  any  character  with 
aafety;  tbat  the  sashes  were  warped  and 
Ui-fltted  to  the  cases ;  and  that  various  and 
other  defects  existed  In  said  cases  and  in  the 
installment  thereof.  The  court  failed,  as 
aforesaid,  to  charge  said  jury  upon  the  law 
of  implied  warranty,  covering  one  of  the 
main  issues  upon  which  the  defendant's  case 
was  predicated,  and,  as  movant  contends, 
the  court  erred  in  failing  to  so  charge  upon 
the  grounds  and  for  the  reasons  as  aforesaid. 
Nor  was  the  failure  of  the  court  to  charge 
the  Jury  upon  the  law  of  Implied  warranty, 
govemhig  this   substantial   issue,   cured  or 


remedied,  as  movant  contends,  by  the  gen- 
eral charge  of  the  court  to  the  effect  that 
the  cases  must  be  constructed  and  installed 
in  the  defendant's  store  In  a  workmanlike 
and  reasonably  skillful  manner,  and  that  the 
defendant  would  be  entitled  to  recover  any 
damages  for  the  failure  to  so  construct  and 
install  them.  Such  a  charge  bad  the  effect 
of  confining  the  consideration  of  the  Jury  to 
the  determination  of  the  sole  issue  whether 
the  cases  were  constructed  and  Installed  In 
a  reasonably  skillful  and  workmanlike  man- 
ner, and  absolutely  eliminated  and  removed 
from  the  scope  of  the  Jury's  consideration 
the  entire  contention  of  the  defendant,  and 
the  evidence  produced  to  prove  the  same, 
that  the  cases  must  not  only  t)e  constructed 
and  installed  in  a  reasonably  skillful  and 
worlunanllke  manner,  but  that  they  must  be 
reasonably  adapted  to  the  purposes  for 
which  they  were  installed."  And  the  thir- 
teenth ground,  relating  to  latent  defects  un- 
disclosed, will  l>e  considered  with  the  twelfth, 
for  the  reason  that  the  warranty  that  the 
seller  knows  of  no  latent  defects  undisclosed 
is  one  of  those  which  may  be  implied,  if  the 
case  be  such  that  any  warranty  can  be  Im- 
plied. The  plaintiff  in  error  insists  that 
the  sashes  in  the  cases  frequently  stuck  and 
could  not  be  moved  without  very  great  ef- 
fort; that  his  evidence  further  shows  that 
plaintltTs  agent  was  aware  of  a  means  for 
working  the  sashes  properly,  or  of  causing 
the  same  to  work,  and  yet  he  failed  to  make 
known  the  same  to  the  defendant,  or  to  take 
any  steps  whatever  to  remedy  said  defects. 
And  plaintiff  in  error  insists,  in  this  ground 
of  the  motion,  that  "the  failure  of  the  court 
to  charge  or  put  before  the  Jury  this  Im- 
plied warranty  of  the  plaintiff,  that  he  knew 
of  no  latent  defects  undisclosed,  removed 
from  the  consideration  of  the  Jury  the  con- 
tention and  evidence  of  the  defendant  to  the 
prejudice  of  his  defense." 

Not  infrequently  a  mere  shade  of  difference 
determines  whether  the  Issue  calls  for  the 
application  of  the  doctrine  of  implied  war- 
ranty or  excludes  it  In  many  cases  In  our 
exi)erlence  the  line  of  demarcation  was  very 
dim.  and  we  think  there  can  be  cases  In 
which  as  to  different  portions  of  even  the 
same  transaction  the  law  of  express  warran- 
ty will  control,  so  far  as  there  has  been  ex- 
press warranty,  without  excluding  the  appli- 
cation of  an  implied  warranty  to  other  por- 
tions of  the  contract  We  are  aware  that 
this  statement  seems  contradictory  and  Is 
not  in  accord  with  the  general  view;  for 
in  Johnson  v.  Latimer,  71  Qa.  470,  it  was 
held  that  "it  is  only  in  the  absence  of  an  ex- 
press warranty  that  resort  can  be  had  to 
implied  warranty,  and  where  there  was  an 
express  warranty  the  court  could  refuse  to 
charge  on  the  subject  of  implied  warranty." 
In  that  case  the  court  not  only  refused  to 
charge  "that,  if  the  machine  sold  defendant 
by  plaintiffs  was  not  reasonably  suited  for 
the  use  Intended,  the  plaintiffs  could  not  re- 
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cover  unless  there  was  a  special  contract  as 
to  size,"  but,  on  the  contrary,  charged,  as  to 
the  wheat  separator  In  question,  "that  the 
warranty  which  the  law  required  the  plain- 
tiffs to  make  was  that  the  article  sold  was 
a  separator — that  is  to  say,  that  it  would 
separate  the  grain  from  the  chaff — but  he 
did  not  warrant  that  It  was  suitable  for 
transportation  over  the  roads  In  the  country, 
or  that  It  was  such  a  machine  as  could  be 
pulled  by  defendant's  team."  This  is  an  ex- 
press holding  that  there  can  be  no  implied 
warranty  If  there  Is  an  express  warranty. 
We  yield  to  It  as  binding  authority  and  no 
doubt  it  Influenced  the  trial  Judge  in  bis 
charge  to  the  Jury.  Civ.  Code  1895,  i  3555, 
raises  an  Implied  warranty  for  the  protec- 
tion of  those  purchasers  who  have  not  prefer^ 
red  to  try  to  protect  themselves  by  an  ex- 
press covenant  of  warranty,  or  where,  from 
the  nature  of  the  transaction,  there  can  be 
no  warranty  in  the  absence  of  an  expressed 
warranty.  Section  3555  is  a  provision  for 
the  protection  of  purchasers,  but  not  extend- 
ed to  "all"  purchasers.  "If  there  Is  no  ex- 
press covenant  of  warranty,  the  purchaser 
must  exercise  caution  In  detecting  defects. 
The  seller,  however,  in  all  cases  (unless  ex- 
pressly or  from  the  nature  of  the  transac- 
tion excepted)  warrants  (1)  that  he  has  a 
valid  title  and  right  to  sell;  (2)  that  the 
article  sold  is  merchantable,  and  reason- 
ably suited  to  the  use  intended ;  (3)  that  he 
knows  of  no  latent  defects  undisclosed."  It 
excepts  the  purchaser  who  prefers  to  safe- 
guard himself  by  an  express  covenant  of  war^ 
ranty,  him  who  fails  to  use  that  degree  of 
caution  which  would  easily  detect  patent  de- 
fects, and  him  whose  transaction  is  such  that 
by  its  very  nature  no  warranty  can  be  ex- 
pected to  arise  or  be  implied.  If  the  plaintiff 
in  error  properly  belongs  in  either  of  these 
classes,  he  can  derive  no  t)eneflt  from  the 
law  of  implied  warranty.  It  affords  him  no 
protectioh;  and  the  refusal  of  the  court  to 
charge  as  set  out  in  the  twelfth  and  thir- 
teenth grounds  of  the  motion  was  proper. 
An  inspection  of  the  charge  of  the  court,  as 
transmitted  in  the  record,  shows,  however, 
that  he  complaint  can  only  be  a  qualified 
one;  for,  while  the  Judge  did  not  expressly 
refer  to  section  3555,  he  explicitly  stated  all 
of  the  defects  insisted  upon  by  the  defendant 
in  his  plea,  and  thereafter  three  times  In- 
structed the  Jury,  in  substance,  as  follows: 
"If.  on  the  contrary,  according  to  the  defend- 
ant's plea,  the  contract  was  not  complied 
with,  and  the  work  was  not  done  according 
to  contract,  then  you  give  the  defendant 
such  damnges  as  you  think  he  Is  entitled  to 
recover  by  reason  of  the  failure  of  plaintiff 
to  comply  with  Its  contract." 

The  only  complaint  that  plaintiff  in  error 
can  make  is  that  the  court  did  not  charge 
the  Jury  that  the  company  impliedly  war- 
ranted that  the  manufactured  cases  would 
be  suitable  to  the  purposes  for  which  he  In- 


tended them.  The  Judge  did  not  so  charge. 
In  our  opinion  he  was  right  In  not  charging 
as  the  plaintiff  in  error  Insists  that  be 
should,  for  the  reason  that  by  the  very  na- 
ture of  the  transaction  there  could  be  no 
implied  warranty.  From  the  nature  of  the 
contract  there  could  be  no  Implied  warranty 
of  suitableness  of  purpose.  Crankshaw  did 
not  go  to  the  manufacturing  company  and 
purchase  Jewelry  cases  relying  on  its  Judg- 
ment. If  he  had  done  so,  an  implied  war- 
ranty would  have  arisen.  On  the  contrary, 
he  employed  the  manufacturing  company  to 
make  cases  according  to  plans  and  specifica- 
tions of  his  own;  and  when  these  Jewelry 
cases  were  made  according  to  Crankshaw's 
plans  and  specifications,  with  good  workman- 
ship and  proper  materials,  the  company  bad 
complied  with  its  contract,  whether  the  cases 
did  or  did  not  meet  the  purposes  of  Crank- 
shaw. If  the  company,  by  reason  of  Its  ex- 
perience liad  known  that  the  specifications 
furnished  by  Crankshaw  would  not  make  a 
good  Jewelry  case,  it  could  not  have  altered 
his  plans  and  made  a  different  Jewelry  case. 
This  would  have  been  a  violation  of  its  con- 
tract, and  Crankshaw  could  well  have  re- 
plied, to  the  suggestion  of  superior  knowl- 
edge and  consequent  action  in  pursuance 
therewith,  that  this  was  none  of  its  concern. 
If  the  cases  were  made  according  to  contract 
and  his  own  plans,  Crankshaw  got  what  he 
bargained  for,  and  whether  the  cases  there- 
after did  not  suit  his  purposes  was  wholly 
ImmaterlaL  To  hold  a  manufacturer  re- 
sponsible for  defects  which  he  may  know  will 
arise  from  peculiarities  of  proportion  or 
construction,  because  he  knows  the  use  f<^ 
which  the  manufactured  article  Is  intended, 
and  yet  Is  powerless  to  prevent  the  defects, 
because  he  cannot  alter  the  plan,  would  be 
indeed  a  harsh  rule.  The  dlstlnctkm  Is  apt- 
ly drawn  by  Prof.  Parsons  (1  Pars.  Con.  586, 
687):  "If  a  thing  be  ordered  of  the  manu- 
facturer for  a  special  purpose,  and  it  be 
supplied  and  sold  for  that  purpose,  there  is 
an  implied  warranty  that  It  is  fit  for  that 
purpose.  This  principle  has  been  carried 
very  far.  It  must,  however,  be  limited  to 
cases  where  a  special  thing  Is  ordered,  al- 
though this  be  intended  for  a  special  pur- . 
pose."  In  Leake  on  Contracts,  4(M,  the  rule 
is  thus  aptly  stated:  "If  an  order  be  given 
for  the  manufacture  or  supply  of  an  article 
to  satisfy  a  required  purpose,  and  not  any 
specific  article,  being  the  essential  matter  of 
the  contract,  the  seller  is  then  bound,  as  a 
condition  of  the  contract,  to  supply  an  article 
reasonably  fit  for  the  purpose,  and  is  con- 
sidered as  warranting  that  it  is  so.  But 
if  an  order  be  given  for  a  specific  article  of 
a  recognized  kind  or  description,  *  *  • 
and  the  article  is  supplied,  there  Is  no  war- 
ranty that  It  will  answer  the  purpose  de- 
scribed or  supposed,  although  Intended  and 
exi)ected  to  do  so." 
If  Crankshaw  had  applied  to  the  manu- 
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factnrer  for  manafactnred  jewelry  casea,  and 
had  depended  upon  the  Judgment  of  the 
manufacturing  company  to  furnish  blm  cases 
such  as  he  needed,  then  the  warranty  of  suit- 
ableness of  purpose  would  have  at  once 
arisen.  Inasmuch,  however,  as  he  did  not 
rely  upon  the  Judgment  of  the  manufactur- 
ing company  to  furnish  bim  the  Jewelry 
cases,  but  ordered  certain  cases  to  be  made 
by  certain  plans  and  spec!  float  Ions,  then  no 
such  warranty  arises,  and  Crankshaw  would 
be  botfnd  to  pay  for  the  cases,  whether  they 
In  fact  suited  his  purpose  or  not  The  ques- 
tions whether  such  cases  met  the  contract, 
and  were  properly  made  out  of  good  mate- 
rial, were  the  only  Issues  that  could  have 
arisen  between  Cranksbaw  and  the  manufac- 
turing company.  This  case  Is  somewhat 
similar  to  that  of  Goulds  v.  Brophy,  43  N. 
W.  834,  42  Minn.  109,  6  L.  R.  A.  392,  where 
the  defendant  ordered  a  15-lnch  anger  to 
make  a  20-lncb  hole,  and  the  plaintiff  sent 
him  the  machine.  In  that  case  the  Supreme 
Court  of  Minnesota  held  that  "If  an  or- 
der be  given  to  a  manufacturing  company 
or  dealer  for  a  specific  article  of  a  known 
and  recognized  kind  and  description,  and 
If  tbe  defined  and  described  thing  be  ac- 
tually supplied,  there  Is  no  implied  war- 
ranty that  It  will  answer  the  purpose  for 
whl(4i  It  is  intended  to  be  used.  The  on- 
ly implied  warranty  or  condition  of  tbe 
contract  is  that  it  will  conform  to  the  de- 
scription and  be  of  good  workmanship  and 
material."  The  same  rule  was  announced 
and  applied  in  C!osgrove  t.  Bennett,  32  Minn. 
371,  20  N.  W.  359.  There  the  defendant  or^ 
dered  a  specific  article  of  a  known  descrip- 
tion, which  was  manufactured  by  tbe  plain- 
tiff. "There  was  an  Implied  warranty,  or, 
more  correctly  speaking,  condition  of  the  con- 
tract, that  it  should  conform  to  tbe  descrip- 
tion, and  be  of  good  material  and  workman- 
ship according  to  that  description,  but  none 
that  it  would  answer  tbe  purpose  described 
or  sapposed."  Tbe  manufacturer  only  war- 
rants tbe  workmanship  and  material. 

One  of  the  issues  In  this  case  was  wheth- 
er tbe  workmanship  and  material  were  tbe 
best  quality,  and  tbe  charge  of  the  court 
allows  that  that  Issne  was  clearly  and  fairly 
submitted  to  the  Jury.  As-  authority  for  the 
principle  herein  ruled,  see  Seltz  v.  Brewer's 
Ref.  Co.,  141  U.  &  S18,  12  Sup.  Ct  46,  36 
Ll  Ed.  837;  2  BenJ.  Sales,  {{  987,  988;  Addi- 
son on  Contracts,  •977 ;  Milwaukee  Boiler  Co. 
v.  Duncan,  58  N.  W.  234,  87  Wis.  120,  41  Am. 
St  Rep.  33,  and  citations;  Ollivant  t.  Bay- 
ley,  5  Q.  B.  288;  Dlst  of  Colombia  ▼.  Clep- 
bane,  110  TJ.  S.  212,  3  Sap.  Ct  568,  28  L.  Ed. 
122;  Kellogg  Bridge  Co.  v.  Hamilton,  110 
U.  S.  108,  3  Sup.  Ct  537,  28  L.  Ed.  86 ;  Hoe 
V.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  163 ; 
Demlng  v.  Foster,  42  N.  H.  1C5.  If  these 
Jewelry  cases  were  made  according  to  Crank- 
sbaw's  design,  of  good  workmanship  and  good 
material  (and  this  does  not  seem  to  be  ques- 
tioned in  tbe  evidence),  it  would  not  matter 


whether  there  were  defects,  latent  or  patent ; 
for  "according  to  the  principle  of  decided 
casea,  and  upon  clear  grounds  of  Justice,  tbe 
fundamental  Inquiry  must  be  always  whether, 
under  tbe  circumstances  of  the  particular 
case,  the  buyer  had  the  right  to  rely  and  did 
rely  upon  the  Judgment  of  the  seller  and 
not  upon  bis  own."  No  matter  bow  be  reach- 
ed his  conclusion,  the  design  of  these  Jewelry 
cases  was  Mr.  Crankshaw'a  He  furnished 
bia  own  plans  and  specifications;  and  if,  aa 
the  Jury  found,  under  tbe  charge  of  tbe  court, 
tbe  workmanship  was  good  and  the  material 
good,  so  one  Is  responsible  for  defects  In  their 
operation  or  unsultableness  to  his  purpose 
except  the  defendant  himself.  We  agree 
with  tbe  proposition  that,  in  tbe  absence  of 
an  expreas  warranty,  tbe  Implied  warranty 
that  tbe  article  is  reasonably  suited  to  tbe 
use  Intended  will  apply,  unless  clearly  except- 
ed: but  we  have  no  hesitation  In  holding  that 
the  trial  Judge  was  right  in  his  view  that 
the  nature  of  this  transaction  excepted  tbla 
contract  of  sale. 

The  decision  in  Elgin  Jewelry  Co.  v.  Estes, 
122  Oa.  807,  50  S.  E.  939,  cited  by  plaintiff 
in  error,  la  not  in  point  Tbe  holding  there 
was  merely  that  there  was  no  expreas  war- 
ranty In  that  case,  and  that  the  so-called 
"warranties"  or  agreements  to  replace  arti- 
cles that  were  unsatisfactory,  and  those  not 
selling  readily,  with  new  articles  of  like 
kind,  was  no  express  warranty  as  to  the 
character,  quality  or  title  of  the  goods.  And 
for  like  reasons  it  was  held  in  National  Com- 
puting Scale  Co.  V.  Eaves,  116  Oa.  511,  42 
S.  E.  783,  that  there  waa  "no  express  war- 
ranty in  tbe  contract."  Tbe  case  of  Mals- 
by  V.  Toung,  104  Oa.  212,  30  S.  E.  854,  la 
also  dted.  Tbls  case  la  certainly  not  in 
point.  The  Judgment  of  tbe  lower  court  was 
reversed  because  tbe  law  of  implied  warran- 
ty was  incorrectly  charged,  and  tbe  Supreme 
Oonrt  in  tbe  decision  reafiJrmed  the  opinion 
in  Johnson  v.  Latimer,  71  Oa.  470.  Tbe  case 
of  McNeel  v.  Smith,  106  Ga.  215,  32  S.  E. 
119,  was  one  trbere  the  parties  to  tbe  con- 
tract expressly  excepted  Implied  warranties 
as  to  tbe  health,  life,  and  soundness  of  cer- 
tain mules.  And  in  tbe  case  of  Floyd  v. 
Woods,  110  Oa.  850,  36  S.  E.  225,  the  Judg- 
ment against  tbe  defendant  was  sustained 
because  he  bought  aa  we  think  the  defend- 
ant In  this  case  did,  "entirely  upon  bis  own 
Judgment"  Tbe  guano  cases,  cited  by  the 
very  able  counsel  In  bis  exhaustive  brief  for 
tbe  plaintiff  In  error.  In  our  Judgment  afford 
no  authority  and  are  not  applicable  In  this 
case;  for  tbe  guano  is  necessarily  manufac- 
tured according  to  the  formula  and  process 
of  the  seller,  while  tbe  Jewelry  cases  were 
to  be  made,  and  it  appears  from  tbe  record 
that  they  were  made,  according  to  tbe  speci- 
fications of  tbe  buyer.  If  the  workmanship 
and  material  were  good  (as  tbe  Jury  found 
they  were),  the  designer  of  tbe  Jewelry  casea 
would  be  responsible  for  their  probable  oper- 
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ation.  Just  as  tbe  maker  of  the  guano  for 
Its  probable  results. 

Tbe  jury  bavlng  settled  tbe  disputed  Is- 
sues of  fact,  and  tbere  being  in  our  judgment 
no  reversible  error  in  eitber  the  rulings  or 
tbe  charge  of  the  court,  the  judgment  must 
be  affirmed. 


DAUGHTRT  t.  SAVANNAH  ft  S.  ET.  CO. 

(No.  45.) 
(Court  of  Appeals  of  Georgia.    Feb.  14,  1907.) 

1.  Wbit  of  Ebbor  —  Review  —  Questions  of 
Fact— Verdict  or  Conflicting  Bvidencb. 

The  settlement'  of  disputed  issues  of  fact 
is  wholly  within  the  province  of  the  jury ;  and 
it  is  not  within  the  power  of  this  court  to  set 
aside  their  verdict,  unless  it  appears  that  it  is 
without  any  evidence  to  support  It.  Where  dis- 
puted issues  of  fact,  each  supported  by  a  numl)er 
of  witnesses,  have  been  settled  by  the  jury  under 
fair  and  appropriate  instructions  by  the  court, 
and  tbe  verdict  has  been  approved  by  tbe  trial 
judge,  the  judgment  of  the  lower  court  will  not 
be  disturbed,  unless  grave  and  material  error 
has  been  conunitted. 

[Ed.  Note, — For  cases  in  point,  see  Cent.  Dig. 
vol  S,  Appeal  and  Error,  |S  3833,  3049.] 

2.  Same. 

The  error  must  be  such  as  induced  or 
largely  contributed  to  the  erroneous  findmg,  and 
such  an  error  that,  if  a  new  trial  is  granted, 
tbe  result  should  in  all  probability  be  different 
on  another  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {f  3949,  3950.] 

8.  Sauk — Review— Harmless  Ebbob— Aduis- 

sioN  OF  Evidence. 

While  it  is  error  to  allow  a  witness  to  tes- 
tify that  the  "deceased  appeared  to  be  a  careless 
man;  that  was  my  experience  with  him" — the 
judgment  will  not  be  reversed  on  that  ground, 
where  the  record  discloses  that  similar  testi- 
mony had  previously  during  the  trial,  without 
objection  thereto,  been  allowed  to  be  introduced, 
or  where  it  appears  there  was  proper  positive 
evidence  of  the  same  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  f{  4162,  4166.] 

(Syllabus  by  tbe  Court) 

Error  from  City  Court  of  Statesboro; 
Branneu,  Judge. 

Action  by  Queen  Daughtry  against  the 
Savannah  ft  Statesboro  Railway  Company. 
Judgment  for  defendant,  and  plaintift  brings 
error.    Affirmed. 

H.  B.  Strange,  for  plaintiff  in  error.  O. 
S.  Johnston,  for  defendant  in  error. 

RUSSELIi,  J.  Queen  Daughtry  brought 
suit  against  tbe  railway  company  for  $5,000 
for  tbe  homicide  of  her  husband.  She  al- 
leged that  be  was  an  employe  of  the  defend- 
ant company  and  was  engaged  In  the  per- 
formance of  bis  duties  as  trainband;  that 
while  so  engaged  and  without  fault  on  his 
part,  by  the  negligence  of  the  defendant.  Its 
servants,  agents,  and  employes,  and  by  the 
use  of  tbe  defective,  rotten,  and  worn-out 
'  wire  rope,  and  by  tbe  careless  and  negli- 
gent erection  and  maintaining  of  the  guard 
post,   and   by   tbe   negligence   and  careless 


operation  of  tbe  engine,  locomotive,  cars, 
and  macbluery  of  tbe  defendant,  and  by 
the  Improper  and  n^ligent  use  of  a  spur 
track,  and  by  carlessness  and  negligence  of 
defendant  In  employing  as  conductor  of  tbe 
train  a  young  boy,  who  was  inexperienced 
and  Incompetent,  her  husband  was  struck, 
knocked  down,  aud  killed;  that  ber  husband 
was  in  the  performance  of  his  duties;  that, 
but  for  the  negligent  use  of  said  spur  track, 
guard  post,  and  rotten  and  defective  wire 
rope,  the  careless  and  negligent  stopping  of 
the  engine,  the  Incompetency  and  Inexpe- 
rience of  defendant's  conductor,  and  tbe 
orders  of  defendant's  agents,  her  husband 
would  not  have  been  killed.  The  defendant, 
admitting  jurisdiction  and  tbat  plaintiff  was 
an  employ^  and  was  killed,  denied  all  other 
allegations  of  the  petition,  and  set  up  as  Its 
defense  tbat  the  deceased  was  an  employ^ 
of  defendant,  and  bad  been  in  its  employ- 
ment In  different  capacities  for  a  number  of 
years,  and  was  quite  familiar  wltb  tbe 
track,  side  tracks,  and  tbe  stations  along 
tbe  line  of  tbe  road;  that  at  tbe  time  of 
bla  death  be  was  perhaps  tbe  oldest  em- 
ploy6,  in  point  of  time,  of  any  of  tbe  crew 
of  tbe  train  be  was  then  assisting  to  oper- 
ate; and  tbat  be  met  bis  death  by  his  own 
negligence,  and  by  putting  himself  unneces- 
sarily In  a  perilous  position  wblcb  be  was 
cautioned  a  moment  before  by  tbe  conductor 
not  to  assume.  Tbe  Jury  found  in  favor  of 
tbe  defendant  The  plaintiff  filed  a  motion 
for  new  trial,  wblcb  Included  tbe  three  gen- 
eral grounds,  and  was  afterwards  so  amend- 
ed  as  to  make  complaint  of  tbe  admiasion 
of  certain  evidence  introduced  on  tbe  trial, 
over  her  objections. 

Tbe  evidence  in  this  case  was  conflicting. 
It  may  truthfully  be  said  that  a  verdict 
would  have  been  authorized  for  either  party. 
A  large  number  of  witnesses  unlmpeacbed 
(except  by  the  conflict  which  their  testimony 
created)  sustained  by  tbelr  testimony  the 
contentions  of  each  party.  We  are  com- 
pelled to  leave  tbe  finding  of  the  Jury  un- 
distiurbed.  The  jury  had  tbe  exclusive  right 
to  say  what  was  the  truth  with  reference 
to  tbe  catastrophe  in  which  the  plalntlfTs 
husband  lost  bis  life — whether  his  death 
was  caused  by  tbe  negligence  of  tbe  railroad 
company  and  its  servants,  or  whether  by 
bis  own  carelessness  he  forfeited  his  life. 
From  its  first  decision  upon  that  subject, 
Davis  v.  Kirkland,  1  Ga.  App.  5,  58  a  E.  209, 
it  has  been  the  unanimous  opinion  of  this 
court  tbat  the  verdicts  of  Juries  upon  the 
facts  (if  the  conclusion  reached  Is  honestly 
attained  and  warranted  in  any  view  of  tbe 
evidence)  are  entitled  to  even  more  than  tbe 
highest  req)ect  and  consideration  of  tbe 
court;  not  only  this,  but  that  parties  who 
fairly  gain  such  verdicts  have  a  property 
right  therein,  of  which  they  should  not  be 
deprived;  and  furthermore,  tiiat  this  court 
is  clothed  with   if5fgiB9S»»a*n»ek5\fedlots 
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aside.  The  errors  for  which  a  new  trial 
should  be  granted,  where  there  la  evidence 
to  Bupport  the  verdict,  have  been  alluded 
to  In  Crankshaw  v.  Schwelzer  Mtg.  Co.,  1 
Ga.  App.  363,  58  S.  B.  222.  The  error  must 
be  such  as  Induced  or  largely  contributed 
to  the  erroneous  finding,  and  such  an  error 
that,  if  a  new  trial  is  granted,  the  result 
should  In  all  probability  be  different  on  an- 
other trial.  In  most  of  the  suits  for  dam- 
ages we  have  heretofore  considered  the  ver- 
dict was  in  favor  of  the  plaintiff.  In  this 
case  the  verdict  was  In  favor  of  the  defend- 
ant company;  but  the  rules  of  law  are 
strangers  to  the  character  or  quality  of  liti- 
gants, and,  this  court  being  bound  by  iU 
obligation  to  law,  we  are  not  able  to  assume 
the  province  of  the  Jury  and  either  measure 
the  credibility  of  the  witnesses  or  harmonize 
their  conflicting  statements.  The  verdict, 
therefore,  must  stand,  unless  the  admission 
by  the  trial  Judge  of  the  evidence  of  which 
complaint  is  made  In  the  amendment  to  the 
motion  was  such  error  as  either  Induced  the 
verdict,  or  harmfully  contributed  to  shape 
the  finding,  and  unless  the  lower  court  again 
erred  in  refusing  to  grant  a  new  trial  when 
the  previous  error  was  brought  before  him 
by   the    motion. 

Civ.  Code  1895,  i  5478,  provides:  "The 
superior  courts  may  grant  new  trials  in  all 
cases  where  any  material  evidence  may  be 
admitted  to,  or  illegally  withheld  from,  the 
Jury  against  the  demand  of  the  applicant." 
The  evidence  admitted  In  this  case  as  ap- 
pears from  the  motion  was:  "Daughtry  ap- 
peared to  be  a  careless  man.  That  was  my 
experience  with  him."  And  the  objection 
urged  by  the  plaintiff  was  "that  the  testi- 
mony of  acts  of  carelessness  and  negligence 
at  other  times  than  at  the  time  of  the  Injury 
were  irrelevant  and  Inadmissible."  In  the 
motion  it  was  insisted  that  the  overruling 
of  this  objection  was  error,  because  this 
testimony  was  illegal.  Irrelevant,  and  did 
not  show  negligence  at  the  time  of  the  In- 
jury, and  was  calculated  to  prejudice  the 
Jury  against  the  plaintiff,  and  cause  them 
to  believe  the  testimony  of  the  defense 
when  they  otherwise  would  not  believe  it 
We  think  that  the  objection  urged  by  the 
plaintiff  should  have  been  sustained ;  but  we 
have  not  been  shown  any  reason  why  the 
admission  of  this  evidence  should  have  prej- 
udiced plalntifTs  6B9e,  as  stated  in  the  mo- 
tion for  new  trial.  Considered  in  connection 
with  evidence  previously  and  subsequently 
introduced  without  any  objection  on  the  part 
of  the  plaintiff,  the  refusal  to  rule  out  this 
evidence.  In  our  view,  is  at  best  harmless  er- 
ror. According  to  very  high  authority  In 
this  state,  the  admission  of  the  evidence  of 
which  complaint  Is  made  was  not  only  not  er- 
ror, but  perfectly  proper.  We  are  of  opinion 
that  the  only  proof  of  carelessness  or  negli- 
gence that  can  be  shown  against  a  party  to 
defeat  or  diminish  his  recovery  for  damages 


must  relate  to  his  acts  at  the  time  of  the 
Injury,  and  therefore  that  the  evidence  com- 
plained of  should  have  been  excluded;  and 
the  weight  of  authority  certainly  tends  in 
that  direction,  but  the  trial  Judge  was  not 
without  eminent  authority,  contrary  to  this 
view,  to  support  his  ruling.  In  Enrlght  v. 
Atlanta,  78  Ga.  283,  one  of  the  exceptions 
taken  was  that  the  court  admitted,  over  ob- 
jection, testimony  to  prove  that  the  plaintiff 
had  been  intoxicated  on  several  occasions 
prior  to  the  date  of  the  injury,  from  a  wit- 
ness who  knew  nothing  of  his  condition  at 
that  time.  This  evidence,  as  shown  by  the 
charge  and  caution  of  the  trial  Judge,  must 
have  been  admitted  simply  to  throw  light  on 
the  evidence  as  to  whether  the  acts  of  plain- 
tiff at  the  ;time  were  or  were  not  negligent ;  ■ 
for  upon  this  evidence  the  trial  court  charg- 
ed as  follows:  "If  you  believe  from  the  evi- 
dence that  the  plaintiff  was  intoxicated  or 
so  far  under  the  Influence  of  intoxicants  as 
to  affect  his  conduct  at  the  time  he  was  in- 
jured, and  that  for  that  reason  or  any  other 
be  failed  to  exercise  ordinary  care  and  dili- 
gence and  was  Injured  as  a  result  of  his 
own  negligence,  be  could  not  recover.  Mere 
proof,  however,  of  a  habit  of  using  liquor,  or 
of  instances  of  Its  use  by  plaintiff,  to  excess, 
even  on  the  very  day  of  the  alleged  injury, 
would  not  bar  his  recovery.  If  the  Jury  be- 
lieve that  its  effect  did  not  extend  to  the 
time  he  was  Injured,  or  that  he  was,  not- 
withstanding, in  the  exercise  of  ordinary 
care  and  diligence."  And  In  the  third  head- 
note  of  the  decision  (78  Oa.  288)  the  court 
held  that  there  was  no  error  In  admitting 
the  evidence  of  repeated  drunkenness  for 
some  years  before  the  injury ;  the  Judge  hav- 
ing cautioned  the  Jury  that  such  testimony 
could  not  affect  plaintiff's  case  unless  he  was 
under  the  effects  of  liquor  on  the  night  of 
the  injury.  In  rendering  the  opinion  In  that 
case  Chief  Justice  Jackson  says:  "There  was 
no  error  In  admitting  evidence  of  repeated 
drunkenness  for  some  years  before  this  mis- 
fortune of  plaintiff  In  error,  and  even  after- 
wards, for  the  purpose  of  throwing  light  on 
the  issue  whether  or  not  he  was  under  the 
Influence  of  spirituous  liquors  that  night; 
the  Judge  having  cautioned  the  Jury  that, 
unless  the  plaintiff  was  under  the  effects  of 
liquor  that  night,  such  testimony  could  not 
affect  bis  case."  The  controlling  issue  In 
the  Enrlght  Case,  as  In  this,  was  whether  or 
not  the  negligence  of  the  plaintiff  should  de- 
feat his  recovery.  In  the  Enrlght  Case  the 
habit  of  drunkenness  was  used  to  illustrate 
the  plaintiff's  negligence;  and  in  this  case 
the  trial  Judge  allowed  the  witness'  testi- 
mony as  to  the  habit  of  the  plaintiff's  hus- 
band for  carelessness  for  the  same  purpose. 
In  concluding  the  opinion  In  tbe  Enrlght 
Case  Chief  Justice  Jackson  says:  "The  way 
of  the  transgressor  Is  hard,  and  frequent 
drunkenness,  and  the  calaboose  as  its  con- 
sequences, are  calculated  to  make  character 
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for  rashness  and  imprudence,  which  tell 
disastrously  upon  the  future  of  life,  and 
with  other  disasters  aometimes  causes  the 
loss  of  a  lawsuit"— showing  that  in  that 
case  the  evidence  may  have  l)een  very  dam- 
aging. In  this  case  we  think  the  statement 
of  the  witness  was  of  but  little  eftect  In 
S.,  F.  &  W.  Ky.  Ck>.  y.  Flannagan,  82  Ga. 
579.  9  S.  E.  471,  14  Am.  St  Rep.  183,  it  was 
held  that  It  was  not  error  to  receive  evi- 
dence showing  that  an  engineer  habitually 
neglected  to  ring  a  bell,  nor  evidence  show- 
ing the  habitual  high  speed  of  the  same  en- 
gine when  run  previously  by  the  same 
engineer  on  the  same  street;  this  being 
evidence  Introduced  by  the  plalntiCC.  And 
while  Judge  Bleckley,  In  rendering  the  opin- 
ion, says  that  this  testimony  is  of  doubtful 
admlsBiblllty,  he  cites,  as  sustaining  the 
opinion  of  the  court,  State  v.  Boston  R.  Co., 
58  N.  H.  410;  State  v.  Manchester  R.  Co., 
62  N.  H.  528;  Shaber  v.  St.  Paul  R.  Co.,  28 
Minn.  103,  9  N.  W.  575;  Randall  v.  Tel.  Co., 
54  Wis.  140,  11  N.  W.  419,  41  Am.  Rep.  17 ; 
Craven  v.  Cen.  Pac.  R.  Co.,  72  Cal.  »i5,  13 
Pac.  878;  Henry  v.  So.  Pac.  R.  Co.,  50  Cal. 
176;  Sheldon  v.  Hudson  River  R.  Co.,  14  N. 
Y.  218,  67  Am.  Dec.  155 — and  says:  "Upon 
BO  doubtful  a  question  we  think  th.e  court 
did  not  err  in  admitting  the  evidence.  There 
are  several  cases  In  our  Reports  holding 
tliat  doubtful  evidence  Is  to  be  admitted 
rather  than  excluded." 

Judged  by  these  authorities  alone,  the 
trial  judge  was  warranted  In  his  ruling 
of  which  the  complaint  is  made.  But  while 
believing,  as  we  do,  that  the  objection  of 
the  plaintiff  should  have  been  sustained,  and 
that  the  evidence  that  piaintifF's  hnsband 
was  a  careless  man,  or  at  least  always  ap- 
peared that  way  to  witness,  should  have 
been  rejected,  was  it  error  prejudicial  to  the 
plaintiff,  or  reversible  error?  It  Is  well 
settled  that  a  new  trial  will  not  be  granted 
for  harmless  error  In  admitting  evidence. 
Ford  ▼.  Kennedy,  64  Ga.  537  (6);  Mays  r. 
State,  88  Ga.  399,  14  S.  B.  560;  McCrory  t. 
Grandy,  92  Ga.  319,  18  S.  B.  65;  Wolff  T. 
Ga.  So.  R.  Co.,  94  Ga.  556,  20  S.  E.  484: 
Harvey  v.  West,  87  Ga.  553,  13  S.  E.  693. 
It  has  also  been  decided  that,  where  evi- 
dence of  doubtful  admissibility  is  submitted 
to  the  jury.  It  will  not  work  a  new  trial 
where  its  exclusion  would  probably  not 
change  the  result.  Eagle  Mfg.  Co.  v.  West 
61  Ga.  120  (4).  We  do  not  think  that  the 
admission  of  the  evidence  complained  of, 
whfen  taken  in  connection  with  the  other  tes- 
timony, could  possibly  have  had  any  per- 
ceptible influence  In  determinbig  the  verdict 
of  the  jury,  especially  in  view  of  the  fact 
that  the  same  thing,  to  wit  the  negligence 
of  the  plaintiff,  which  was  sought  to  be 
proved  by  the  testimony  objected  to,  was 
abundantly  proved  by  legal  evidence  to  which 
no  objection  could  be  offered.  The  conflict 
In  the  evidence   is  to  be  reconciled  by  the 


jury.  In  this  case  it  was  marked  and  strik- 
ing. We  cannot  say  that  the  jury  erred; 
and  we  are  boimd  to  hold  that  their  solemn 
finding  should  not  be  set  aside  for  an  im- 
material error  of  the  trial  court,  especially 
where  it  appears  from  the  record  that  simi- 
lar testimony  to  that  objected  to  had  been 
introduced  without  objection  on  the  part  of 
the  plaintiff.  It  may  be  that  the  other  wit- 
nesses testifying  were  of  lesser  weight  and 
humbler  character  before  the  jury.  Of  this 
we  cannot  judge.  While  It  is  error  to  allow 
a  witness  to  testify  over  proper  objection, 
and  In  a  general  way,  that  the  "deceased 
appeared  to  be  a  careless  man ;  that  was  my 
experience  with  him" — the  judgment  will 
not  be  reversed  on  that  ground,  where  the 
record  discloses  that  similar  testimony  had 
previously  during  the  trial,  without  objec- 
tion thereto,  been  allowed  to  be  introduced, 
or  where  It  appears  there  was  other  positive 
evidence  of  the  same  fact 
Judgment  affirmed. 


MORRIS  STORAGE  &  TRANSFER  CO.  t. 

WILKES.    (No.  272.) 
(Oonrt  of  Appeals  of  Georgia.     May  9,   1907.) 

1.  Bailment— Duties  of  Baii.ee. 

A  bailment  implies  and  reqaires,  on  the 
part  of  the  bailee,  the  utmost  good  faith  as  to 
every  matter  whereby  the  rights  of  his  bailor 
may  be  aSected.  This  is  not  the  imposition  of 
extraordinary  diligence. 
Z  Sake— Duties  or  Baitbe. 

While  a  bailee  or  depository  for  hire  is  not 
bound  to  exercise  extraordinary  diligence  in  the 
care  and  keeping  of  bis  bailment  still  he  is 
bound  to  ordinary  diligence,  measured  by  good 
faith  towards  his  bailor — a  golden  rule  of  the 
law — the  same  diligence  in  the  preservation  of 
the  bailor's  property  as  in  the  preservation  of 
his  own. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  6,  Bailment  I  45.] 
8.  Sake — Dbuand— Oolob  of  Pbocess. 

When  property  in  the  custody  of  a  bailee 
for  hire  is  demanded  by  a  third  person  under 
color  of  process,  it  becomes  his  duty  to  ascer- 
tain whether  the  process  is  such  as  requires  him 
to  surrender.  If  the  proceeding  is  illegal  or 
void,  it  is  the  right  and  duty  of  the  bailee  to 
refuse  to  surrender  the  property  of  the  bailor 
committed  to  his  care.  It  is  his  duty  to  offer 
such  resistance  to  the  taking,  and  to  adopt  such 
measures  for  reclaiming  it,  if  taken,  as  a  pru- 
dent man  would  if  bis  own  property  had  l>een 
demanded  and  taken  under  a  claim  of  riglit  with- 
out legal  process. 
(Syllabus  by  the  Court) 

Error  from  City  Oonrt  of  Atlanta;  Held, 
Judge. 

Action  by  Mrs.  Wilkes  against  the  Morris 
Storage  &  Transfer  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Afilrmed. 

Mrs.  Wilkes  sued  for  $300  damages  on  ac- 
count of  the  failure  of  the  defendant  storage 
company  to  deliver  to  her,' on  demand,  cer- 
tain household  goods  that  she  had  Intrusted 
to  it  for  keeping.  It  appeared  that  the  de- 
fendant had  suffered  the  goods  to  be  remov- 
ed from  Its  warehouse  upon_th9„$|c)ilbltion 
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br  a  constable  of  a  paper  purporting  to  be  an 
attachment  in  favor  of  the  R.  S.  Crutober 
Furniture  Company  against  Mrs.  Willies. 
Under  tbe  evidence  and  tbe  court's  cbarge 
the  Joty  found  for  tbe  plaintiff  $175,  and  tbe 
defendant  excepted  to  tbe  refusal  of  a  new 
trial.    For  tbe  otber  facts  see  tbe  opinion. 

Armlnius  Wrlgbt  for  plnintlft  In  error. 
B.  B.  Blackburn,  for  defendant  In  error. 

SUSSELL.  J.  The  plaintiff  In  error  com- 
plains that  Its  motion  for  new  trial  was  re- 
tuaed,  and  tbis  Is  tbe  only  assignment  of  er- 
ror in  tbe  bill  of  exceptions.  Tbe  motion 
was  based  on  tbe  general  grounds,  and  on 
foor  grounds  'wblcb  were  added  to  tbe  origi- 
nal motion  by  amendment  We  will  first 
consider  tbe  amended  grounds,  because,  un- 
der the  ruling  of  tbis  court  in  Cranksbaw  v. 
Schweizer,  1  Qa.  App.  363,  58  S.  E.  222,  there 
ia  DO  merit  In  tbe  general  grounds,  unless 
some  error  produced  or  contributed  to  the  re- 
snlt  and  tbe  verdict  complained  of. 

The  first  grotmd  of  tbe  amended  motion  is 
tliat  the  verdict  is  contrary  to  tbe  evidence 
on  the  subject  of  value  and  not  authorized 
b;  the  evidence.  Plaintiff  In  error  insists 
that  in  no  event  could  tbe  verdict  bave 
beea  greater  than  $100;  that  tbe  only  evl- 
dace  offered  by  tbe  plaintiff  on  tbe  subject 
of  value,  delivered  by  the  husband  of  plain- 
tiff, was  to  tbis  effect  It  Is  true  that  tbe 
hnaband  of  plaintiff  testified,  on  cross-exam- 
hiatlon,  that  "they  would  bave  brought  about 
one-half  of  what  they  cost  bad  tbey  been 
aold";  but  tbis  was  not  the  only  evidence  on 
this  subject  Not  only  did  tbe  plaiutiCrs 
husband  swear  as  above  quoted,  which  was 
merely  bis  belief  of  what  tbe  goods  would 
bring  at  a  forced  sale,  but,  in  further  testi- 
fying, be  said  that  the  furniture  in  question 
cost  $200,  that  It  was  still  not  quite  a  year 
old,  and  that  be  could  not  bave  gotten  tbe 
same  furniture  at  tbe  time  it  was  taken  from 
the  storage  company  for  what  be  bought  it 
tor.  C.  A.  Morris,  of  tbe  defendant  compa- 
ny, testifying  In  Its  behalf,  it  is  true,  placed 
the  value  at  $50,  $75.  or  $100;  but  on  cross- 
examination  be  admitted  that  at  a  forced 
sale  household  goods,  such  as  tbe  personal 
property  in  question,  very  seldom  brings 
what  It  is  wortb,  and  gave  bis  opinion,  as  an 
expert,  that  If  be  had  bousehoid  furniture 
that  answered  bis  purpose,  and  which  origi- 
nally cost  $200,  and  wbicb  It  would  take  $200 
to  replace,  the  furniture  taken  away  from 
him  would  be  equal  in  value  to  the  new  fur- 
niture. We  tbink  that  the  Jury  had  the  right, 
under  the  evidence,  to  fix  the  value  of  tbe 
ivoperty  at  tbe  amount  of  their  finding,  un- 
der the  proper  charge  of  tbe  court  upon  the 
sobject  of  value:  "Tbe  question  of  value  Is 
one  of  fact,  which  you  will  decide  for  your- 
Mlf.  You  are  not  bound  by  the  opinion  of  a 
witness  as  to  value.  You  are  not  required  to 
take  opinions  as  representing  tbe  value  of  tbe 
articles  mentioned.  You  will  take  Into  con- 
atdoatlOD  ail  tbe  evidence  that  will  illustrate 


tbe  question  to  you;  take  Into  consideration 
tbe  opinion  of  witnesses  as  given  to  yon; 
take  into  consideration  what  it  cost  to  pur- 
chase tbe  goods,  if  tbe  evidence  discloses  It ; 
take  into  considoation  what  it  would  cost  to 
replace  tbe  goods,  If  tbe  evidence  discloses  it, 
and  all  the  evidence  on  tbe  subject  that  will 
illustrate  tbe  subject — and  then  yourself  de- 
cide what  sum  would  represent  a  reasonable 
and  proper  value  of  tbe  articles  InTolved; 
and  that  sum.  If  tbe  plaintiff  recovers,  should 
represent  the  amount  of  her  recovery."  Un- 
der the  evidence  above  referred  to,  tbe  Jury 
would  bave  been  authorized  to  base  their 
finding  on  the  testimony  in  favor  of  tbe  plain- 
tiff, on  this  subject,  in  preference  to  that  of 
the  bailiff,  who  is  denominated  an  expart  or 
the  witness  who  did  tbe  multifarious  service 
of  swearing  out  tbe  attachment,  going  se- 
curity on  tbe  bond,  and  separating  and  seiz- 
ing the  property  In  question,  and  finally  giv- 
ing expert  testimony  in  behalf  of  tbe  corpo- 
ration. 

The  second  ground  of  tbe  amended  motion 
complains  that  the  court  refused  to  allow  tbe 
defendant  to  show  that  Mrs.  Wilkes  was  in- 
debted to  one  Crutcber  for  tbe  property  for 
'which  she  was  suing,  and  upon  which  tbe  at- 
tachment was  levied  for  tbe  purpose  of  re- 
covering the  purchase  money  of  tbe  same. 
There  was  no  error  In  this  ruling.  Tbe  reply 
of  tbe  trial  Judge,  In  rejecting  tbe  evidence 
ottered  on  this  subject  was  exhaustive,  when 
he  said,  "You  cannot  take  bee  goods  and 
pay  Crutcher's  debt" 

In  the  fourth  ground  of  tbe  amendment  to 
the  motion  tbe  plaintiff  In  error  complains 
that  tbe  verdict  Is  contrary  to  tbe  cbarge  of 
the  court,  quoted  above.  This  ground,  for 
the  reason  stated  above,  is  not  well  taken. 

Tbe  last  ground  of  the  amended  motion 
asks  for  a  new  trial  on  tbe  ground  of  newly 
discovered  evidence.  Tbe  evidence  discover- 
ed after  tbe  trial  and  verdict  purports  to  be 
a  certain  conditional  bill  of  sale,  signed  by 
tbe  plaintiff,  and  in  favor  of  R.  S.  Crutcber 
Furniture  Company,  describing  the  goods  sued 
for  in  tbis  case,  by  which  title  to  the  goods 
was  reserved  in  tbe  furniture  company,  and 
It  was  provided  that  in  default  of  payments 
therein  stipulated  the  furniture  company 
should  have  tbe  rigbt  to  take  possession  of 
the  property  "without  any  legal  process." 
We  think  tbe  court  rightly  refused  to  grant 
a  new  trial  on  this  newly  discovered  evi- 
dence, because  tbe  most  ordinary  diligence, 
under  the  circumstances  of  tbe  case,  would 
have  disclosed  tbe  existence  of  tbe  docu- 
ment in  question  before  tbe  trial.  The  Mor- 
ris Transfer  &  Storage  Company  did  not  deal 
with  the  B.  S.  Crutcber  Furniture  Company 
as  with  strangers  afar  off.  Tbe  record  does 
not  disclose  the  exact  distance  which  sepa- 
rates their  respective  places  of  business,  but 
it  does  disclose  the  fact  that  they  are  both  In 
the  city  of  Atlanta,  and  upon  terms  of  comi- 
ty, If  not  of  amity,  by  reason  of  which  any 
Inquiry  addressed  by  tbe  onertb^lie  other 
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would  have  received  a  tnitbfnl  re^onse;  for 
the  evidence  disclosed  that  the  storage  com- 
pany actually  allowed  the  agent  of  the  Crntcb- 
er  Company  to  go  into  the  storage  company's 
warehouse,  talse  out  the  property  that  they 
identified,  and  move  it  to  the  Cmtcher 
Company's  place  of  business  before  any  at- 
tachment was  levied.  The  goods  were  car- 
ried away  in  Mr.  Crutcher's  wagon.  The 
ballltF  testified  that  "Mr.  Poole  [an  employft 
of  the  Crutcher  Company]  was  at  the  storage 
company's;  that  Mr.  Crutcher  telephoned 
me  to  meet  him  there;  and  when  he  did  come 
there,  the  goods  had  been  taken  out  of  the 
storage,  and  were  ready  to  be  loaded  up." 
BJvery  circumstance  of  the  delivery  shows 
that  if  the  storage  company  had  been  only  as 
anxious,  in  good  faith,  to  protect  and  care 
for  the  property  of  its  bailor  (in  the  same 
manner  as  It  would  if  the  property  In  ques- 
tion had  been  its  own)  as  it  was  to  accommo- 
date Orutcher,  even  the  siigiitest  degree  of 
diligence  would  have  caused  it  to  inquire 
whether  Mr.  Poole,  as  agent  for  Crutcher, 
did  not  have,  as  his  conduct  would  have  in- 
dicated, title  to  the  goods  in  question. 

Motions  for  new  trials  upon  the  ground  ot 
newly  discovered  evidence  are  not  favored 
by  the  law,  and  should  not  be.  They  are 
tolerated  where  It  is  apparent  that  grave 
injustice  would  result  unless  the  newly  dis- 
covered evidence  is  admitted  on  another  trial, 
and  only  then  when  it  is  clear  that  ordi- 
nary diligence  could  not  have  discovered  the 
evidence  sought  to  be  adduced,  and  that 
a  different  result  in  view  of  the  discovery 
ought  to  obtain.  As  said  before,  we  think 
that  ordinary  diligence  would  have  discover^ 
ed  the  additional  bill  of  sale;  and  therefore 
there  was  no  abuse  of  discretion  on  the  part 
of  the  trial  Judge  in  overruling  this  ground 
of  the  motion  for  new  trial.  And  we  are 
not  clear  that,  even  if  it  could  not  have  been 
discovered  and  a  new  trial  ordered,  the  re- 
sult of  the  trial  should  be  different.  The 
only  province  of  this  conditional  bill  of 
sale  would  be  to  show  that  under  certain 
conditions  the  R.  S.  Crutcher  Furniture  Com- 
pany had  the  right  to  take  imssesslon,  with- 
out legal  process,  of  the  property  described 
In  the  bill  of  sale.  Tbls  might  be  a  good 
contract  between  Mrs.  Wilkes  and  the  fur- 
niture company;  but  the  effect  of  Its  being 
authority  to  the  bailee  to  deliver  the  goods 
on  mere  demand  would  be  to  make  blm  the 
Judge  and  Jury  to  determine  whether  or 
not  the  contract  had  been  fully  complied 
with  and  all  payments  made,  whether  the 
property  In  his  possession  was  the  same  as 
that  originally  sold  by  the  Crutcher  Com- 
pany, and  whether  the  instrument  offered 
was  in  fact  ever  executed  by  Mrs.  Wilkes. 
As  he  would  occupy  his  position  as  court 
and  Jury  at  his  own  risk,  this  ground  of  the 
motion  is  Imperfect,  and  was  rightly  over- 
ruled by  the  trial  Judge,  unle-ss  the  ground 
of  newly  discovered  evidence  had  been  sup- 
plem^ited  by  proof  showing  that  the  pay- 


ments had  not  been  made.  As  the  purported 
bill  of  sale  is  dated  November  21,  1899.  and 
the  payments  are  provided  to  be  at  $10  a 
month,  If  they  had  been  promptly  met.  all 
payments  would  have  been  fully  made  and 
the  contract  discharged  long  before  1902, 
which  was  the  date  of  the  storage;  and  the 
very  provision  for  repossession  of  the  prop- 
erty upon  default  of  any  of  the  payments 
might  give  rise  to  the  presumption  either 
that  the  payments  had  been  met  or  that  the 
stipulation  with  reference  to  taking  posses- 
sion of  the  property  without  legal  process 
had  been  waived.  In  our  Judgment  the  ver- 
dict was  right,  and  the  trial  Judge  was  right 
In  overruling '  the  motion  for  new  trial  upon 
all  of  the  grounds  therein  stated. 

It  Is  undisputed,  from  the  evidence,  that 
the  plaintiff  stored  her  household  furniture 
with  the  defendant  for  safe-keeping  upon 
agreed  valuable  consideration.  The  defend- 
ant became  thereby  a  bailee  for  hire.  Under 
Civ.  Code  1895,  i  2930,  a  warehouseman  is  a 
depository  for  hire,  and  Is  bound  even  for  or- 
dinary diligence;  and  failure  to  deliver  the 
goods  on  demand  makes  it  incumbent  on  him 
to  exercise  ordinary  diligence.  And  under 
av.  Code  1896,  i  2896:  "In  all  cases  of 
bailment,  after  proof  of  loss,  the  burden  of 
proof  is  on  the  bailee  to  show  proper  dili- 
gence." Under  the  facts  disclosed  by  the 
record,  the  defendant  in  error  showed  the 
bailment,  the  proof  of  loss,  and  established 
demand  upon  the  bailee.  This  should  be  a 
prima  facie  case.  Did  the  plaintiff  In  error 
shift  the  burden?  Its  defense  was  It  deliver- 
ed the  property  to  an  oflScer  of  the  law  under 
legal  process.  It  was  bound  by  law  to  or- 
dinary diligence  In  caring  for  and  keeping  It 
Civ.  Code  1895,  t  2898,  says ;  "Ordinary  dili- 
gence Is  that  care  which  every  prudent  man 
takes  of  his  own  property  of  similar  nature.** 
As  was  held  by  this  court  in  Haines  ▼. 
Chappell,  1  Ga.  App.  480,  58  S.  E.  220,  the 
bailee  is  not  only  bound  for  ordinary  dil- 
igence, but  he  must  exercise  good  faith  in 
his  relations  with  the  bailor.  Tbls  good 
faith  is  measured  by  a  golden  rule  of  the 
law:  The  same  diligence  by  the  bailee  for 
the  bailor's  property  as  for  his  own;  doing 
for  the  bailor  as  he  would  do  for  himself. 
Measured  by  this  rule.  It  would  have  taken 
a  wide  stretch  of  the  imagination  on  the 
part  of  the  Jury  to  conceive  that  the  defend- 
ant would  have  acted  as  to  property  it  be- 
lieved to  be  Its  own  as  it  did  act  with 
reference  to  the  delivery  of  the  bailor's  prop- 
erty in  this  case.  Could  the  Jury  have  rea- 
sonably believed  that  If  the  Cmtcher  Com- 
pany had  laid  claim  to  property  of  the 
storage  company  of  similar  nature,  the  stor- 
age company  would,  without  let  or  hindrance, 
have  allowed  an  agent  of  the  furniture  com- 
pany to  go  Into  its  warehouse  and  select  for 
the  furniture  company  such  property  as  he 
claimed  belonged  to  it,  and  would  have  de- 
livered It  to  him  and  taken 'his  receipt  there- 
for, and  allowed  blm  to  carry  It  to  the  side- 


6a.) 


HORRIS  STORAGE  A  TRANSFER  CO.  T.  WILKES. 


235 


trilk,  recelTluK  dlrecttona  from  a  bailiff 
wbo  was  acting  under  proceM  absolutely 
Told.  and  bare  made  no  Inqniry  or  protest 
lo  the  pr^nlseB? 

Tbe  very  able  connsel  for  plaintiff  In  error, 
«f  course  does  not  and  cannot  deny  that  the 
attachment  was  void.  The  affidavit  did  not 
atate  that  the  property  was  In  the  posses- 
don  of  tbe  defendant,  or  In  possession  of  any 
other  person  who  held  It  for  tbe  benefit  of 
tbe  debtor  In  fraud  of  the  attaching  creditor ; 
and  no  ralld  bond  was  given,  because  the 
affiant  to  the  affidavit  to  obtain  the  attacb- 
nait  was  the  surety  on  the  bond,  and  the 
agent  wbo  separated  and  moved  tbe  good& 
Bnt  tbe  plaintiff  In  error  contends  that  be 
should  not  be  held  liable  for  the  delivery 
to  tbe  constable  of  tbe  goods  described. 
Waiving  the  facts  that  the  receipt  In  the 
record  show  that  the  goods  were  delivered  to 
Cmtcher,  and  not  to  tbe  constable,  and  ad< 
mltting  for  the  sake  of  argument  that  deliv- 
ery was  made  to  the  constable,  we  do  not 
think  that  the  position  assumed  by  plaintiff 
In  error,  that  he  delivered  tbe  goods  because 
be  thought  he  was  compelled  to  deliver  them 
to  the  constable,  affords  him  any  defense.  A 
Imowledge  of  the  law  is  presumed.  The 
bailee,  like  every  other  citizen,  is  presumed 
to  know  the  law ;  and.  If  he  did  not,  he  is 
presumed  to  inquire  as  to  it  before  be  would 
allow  bis  property  taken  from  him.  So  be 
abonld  Inquire  before  allowing  property  In- 
tnuted  to  his  care  to  be  taken  therefrom ; 
and,  if  he  misjudges.  It  Is  at  his  own  risk. 
Snch  a  reqnlrnnent  is  not,  as  contended  by 
counsel  for  plaintiff  In  error,  an  Imposition 
of  extraordinary  diligence,  but  is  the  ap- 
plication of  ordinary  diligence  In  the  spirit  of 
good  faith  required  on  the  part  of  a  bailee. 
He  must  protect  the  bailor's  property  and 
regard  the  bailor's  rights  with  the  same 
care  that  he  would  his  own.  To  sustain 
tbe  contention  of  the  plaintiff  In  error  that 
It  was  not  its  business  to  Inquire  into  the 
apparmt  defects  in  the  attachment  proceed- 
ings, but  simply  to  surrender  the  proper- 
ly of  the  bailor,  under  tbe  circumstances  dis- 
closed, without  any  liability  to  account  there- 
for, would  be  to  abrogate  the  fundamental 
principles  recognized  as  governing  bailment 
tor  hire.  It  would  be  to  say  that  if  a  stran- 
ger knocked  at  the  bailee's  door,  and  claim- 
ed to  be  an  officer  of  the  law,  and  claim- 
ed to  haTe  a  process  from  a  court.  It  was 
his  duty  to  surrender  the  property  held 
by  him  in  trust,  without  even  going  to  the 
trouble  of  investigating  the  genuineness  of 
the  paper,  as  to  Its  legality,  or  tbe  right  of 
the  bolder  to  carry  away  tbe  property.  To 
state  such  a  position  Is  to  decline  to  receive  it 
"erlonsly. 

The  plaintiff  In  error  contends,  further, 
that  he  exhausted  the  requirement  as  to  ordi- 
nary diligence  by  notifying  one  Mr.  Johnson 
of  the  levy.  Tbe  ordinary  dlUgence  required 
by  the  bailee  Is  to  be  ascertained  in  every 
cue.  as  a  question  of  fact,  by  the  partic- 


ular circumstances  of  the  case.  Negligence 
and  diligence  are  peculiarly  questions  of 
fact  for  the  jury.  If  the  evidence  bad  shown 
that  Johnson  was  the  agent  of  the  bailor,  the 
jury  would  have  been  authorized  to  find  that 
the  storage  company  exercised  ordinary  dili- 
gence In  bringing  knowledge  of  existing  con- 
ditions to  the  bailor  through  her  agent.  She 
could  then  have  protected  herself.  But  tbe 
burden  of  proving  the  agency,  aa  tbe  bailee 
bad  parted  with  the  property,  was  upon  the 
bailee,  wbo  failed  to  show  that  Mr.  Johnson 
was  In  any  respect  the  agent  of  the  bailor 
for  any  purpose  whatever;  the  evidence  being 
undisputed  that  Mr.  Johnson  only  Introduced 
the  agent  of  the  bailor  to  the  bailee,  and  thus 
provided  it  with  a  customer.  Tbe  right 
upon  this  subject  was  clearly  presented  to 
tbe  jury  by  tbe  trial  judge,  and  their  find- 
ing that  Johnson  was  not  tbe  agent  of  Mrs. 
Wilkes  was  demanded  by  the  evidence. 

It  being  admitted  In  argument  before  this 
court  that  the  attachment  levied  upon  the 
goods  in  question  was  void,  counsel  Insists 
that  the  rule  of  ordinary  diligence  did  not 
require  the  bailee,  at  expense  to  himself  and 
at  the  risk  of  a  forcible  entrance  of  his  ware- 
bouse  by  an  officer,  to  take  steps  to  resist 
tbe  process,  although  void.  We  fall  to  find 
any  case  In  which  the  exact  question  bns 
been  determined  In  this  state.  But  In  view 
of  what  we  have  stated  above  as  to  the  good 
faith  required  of  the  bailee,  in  the  exercise 
of  ordinary  diligence,  where  the  rights  of  the 
bailor  are  affected,  and  especially  In  view  of 
the  definition  contained  in  Civ.  Code  1895,  I 
2888,  we  think  the  ruling  In  Roberts  v.  Stuy- 
vesant  Safe  Deposit  Co.,  123  N.  Y.  57,  25  N. 
B.  204,  9  L.  R.  A.  438,  20  Am.  Bt  Rep.  718, 
Is  persuasive  authority  upon  the  point  in- 
volved. That  case  was  an  action  to  recover 
damages  for  the  alleged  negligence  of  the 
defendant  as  a  bailee  for  hire.  The  Stuyve- 
sant  Company,  like  the  defendant  In  this 
case,  was  a  corporation  receiving  property 
on  denoslt.  as  bailee,  for  safe-keeping  and 
storage.  The  plaintiff,  as  in  this  case,  was 
a  woman.  Tbe  process  to  be  enforced  was  a 
search  warrant  being  served  by  an  officer, 
but  the  process  was  Invalid.  Tbe  defend- 
ant's officers  protested  agabust  the  seizure  of 
the  bailor's  property,  but  they  furnished  the 
levying  officer  with  the  means  to  identify  Its 
whereabouts,  and  he  thereupon  made  tbe 
seizure.  The  facts  of  tbe  two  cases  are 
similar,  except  that  the  Morris  Storage  Com- 
pany did  not  even  protest  against  the  levying 
of  the  attachment.  In  the  New  York  case, 
as  In  this,  the  levy  or  seizure  was  made  after 
the  bailee  had  pointed  out  the  property  and 
surrendered  Its  possession.  The  trial  court 
held  that  the  defendant  performed  Its  duty 
with  reference  to  the  property  which  It  held 
as  bailee;  but  tbe  Court  of  Appeals  reversed 
that  judgment,  and  held,  as  we  bold  here, 
that  the  defendant  neglected  to  exercise 
that  degree  of  diligence  and  fidelity  to  which 
it  was  bound  in  the  care  and  keeping  of  (fl[^ 
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property  'which  the  plaintiff  bad  confided  to 
its  charge.  In  rendering  the  opinion  the 
court  says:  "The  persons  who  tools  the 
property  had  no  process  that  authorized  them 
to  do  so;  and  hence  the  defendant  had  the 
right  to  make  such  resistance  to  it  as  they 
would  have  bad  if  the  same  parties  attempt- 
ed to  take  it  without  any  process  whatever, 
and,  if  overcome  by  superior  force,  they 
could  pursue  and  reclaim  it  by  legal  pro- 
ceedings or  otherwise  in  the  same  manner  as 
if  the  search  warrant  bad  not  been  procured. 
When  property  in  the  hands  of  the  bailee  for 
hire  is  demanded  under  color  of  process.  It 
becomes  his  duty  to  ascertain  whether  the 
process  Is  such  as  requires  him  to  surrender 
the  property,  and,  if  It  Is  not,  then  it  is  his 
rigbt  and  duty  to  refuse,  and  to  offer  such 
resistance  to  the  taking,  and  adopt  such 
measures  for  reclaiming  it.  If  taken,  as  a 
prudent  and  intelligent  man  would,  if  it  had 
been  demanded  and  taken  under  a  claim  of 
right  to  the  property  by  another  without 
legal  process.  The  defendant  did  not  dis- 
charge the  duty  that  it  owed  to  the  bailor 
and  owner  of  the  property  by  merely  mak- 
ing a  formal  protest  against  entering  the 
vaults  where  the  property  was.  A  person 
who  would  allow  his  own  property  to  be  tak- 
en away  from  blm  under  like  circumstances, 
and  without  doing  more  to  prevent  such  a 
resnlt,  or  to  repossess  himself  of  it  when 
taken,'  conld  scarcely  be  called  a  prudent 
man." 
Judgment  afElrmed. 


STUBBS  V.  STATH.    (No.  227.) 
(Court  of  Appeals  of  Georgia.    March  22,  1907.) 

1.  CanriNAi,  Law  —  AppEAi^—DiKinuTioN  or 
Record. 

Under  CHv.  Code  1895,  I  C626,  the  court 
may  look  to  any  part  of  the  record  to  enable 
it  to  clearly  understand  the  error  complained 
of ;  and,  it  appearing  in  this  case  that  the  sub- 
stance of  the  affidavit  asked  to  be  sent  up  is 
identical  with  what  tiie  plaintiff  in  error  con- 
tended it  to  be,  it  is  unneceasary  to  have  the 
aflBdavit  itself  transmitted. 

2.  Sahb— Evidence. 

The  verdict  was  anthorized  by.  the  evidence. 

(S.vllabus  by  the  Court) 

Error  from  City  Court  of  Blakely;  Jordan, 
Judge. 

One  Stubbs  was  convicted  of  crime,  and 
brings  error.    A£Brmed. 

R.  H.  Sheffield,  for  plahitiff  in  error.  W. 
Q.  Park,  Sol.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  In  error  sug- 
gests a  diminution  of  the  record,  and  asks 
that  the  affidavit  of  the  prosecutor,  on  which 
the  accusation  was  based,  be  ordered  trans- 
mitted to  tills  court  as  part  of  the  record. 
We  think  it  unnecessary  to  order  the  affidavit 
sent  up,  because,  even  if  its  contents  can  be 
considered  on  review  of  a  motion  for  new  tri- 
al, the  truth  of  the  contention  of  the  plain- 
tiff In  error  that  the  affidavit  upon  which  the 


accusation  Issued  was  for  a  misdemeanor  la 
already  apparent  from  the  record.  Bnt  It 
the  affidavit  Is  a  part  of  the  accusation,  and 
for  any  reason  is  defective,  the  objection 
Bhoold  have  been  urged  by  demurrer,  motion 
to  quash,  or,  even  after  conviction,  by  motion 
In  arrest  of  judgment  Neither  on  a  motion 
for  new  trial,  nor  by  a  writ  of  error  whose 
only  assignmoit  of  error  is  the  overmllng  of 
a  motion  for  a  new  trial,  can  advantage  be 
taken  of  the  defects  of  the  accusation.  This 
brings  us  to  the  merits  of  the  motion.  It  ap- 
pears that  there  was  evidence  which  would 
have  authorized  either  an  acquittal  or  a  con* 
viction,  and  that  the  Jury,  In  the  exorclae  of 
their  prerogative,  gave  the  preference  to  tlie 
witnesses  for  the  state.  The  verdict,  under 
the  decision  in  Davis  v.  Kirkland,  1  6a.  Anq. 
5,  58  S.  E.  209,  should  not  be  dlstnrbed. 
Judgment  affirmed. 


ROGERS  V.  STATE.    (No.  226.) 
(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

1.  CanuNAi.   Law  —  Devubbkb  —  Abbxst   ov 
JuDGMKNT— New  Tbiau 

An  objection  to  an  accusation,  on  the 
ground  that  it  was  baaed  on  a  defective  affidavit 
must  be  made  by  demurrer  or  motion  in  arrest 
of  judgment.  Such  objection  furnishes  no  rea- 
son for  granting  a  new  trial.  Rucker  v.  State, 
39  S.  E.  902,  114  Ga.  13;  Boswell  v.  State, 
39  S.  E.  897,  114  Ga.  40. 

2.  Save— DiiUNUTion  of  Rxcobd. 

Aa  the  defect  urged  against  the  accusation 
is  apparent  from  the  record,  the  motion  sug- 
gesting diminution  of  the  record  in  order  to  have 
the  affidavit  sent  up  will  not  be  granted.  Stubbs 
V.  State,  supra,  1  Ga.  App.  501. 

3.  Same — Review. 

The  evidence  authorized  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Blakely ;  Jordan, 
Judge. 
One  Rogers  was  convicted  of  crime,  and 

brings  error.    Affirmed. 

R.  H.  Sheffield,  for  plaintiff  in  error.    Wal- 
ter Q.  Park,  Sol.,  for  the  State. 

HILL^  0.  J.    Judgment  affirmed. 


GEORGIA  S.  ft  F.  RY.  CO.  v.  BARFIELD. 

(No.  70.) 
((^urt  of  Appeals  of  Georgia.     Feb.  14,  1907.) 

1.  JusncKS    or   the    Peace— Pxockbs—Rbq- 
risiTEs — Statdtobt  Pbovisiohb. 

The  terms  of  Civ.  Code  1895,  {  4116,  requir- 
ing a  copy  of  the  cause  of  action  sued  on  to  be 
attached  to  the  summons  in  a  justice's  court  do 
not  necessitate  a  specific  allegation  of  negli- 
gence, or  a  detailed  relation  of  the  acts  from 
which  negligence  may  be  inferred,  or  by  which 
it  is  to  be  proved,  or  that  the  plaintiff  set  out 
a  statement  of  the  facta  which  constitute  the  al- 
leged negligence. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  31,  Justices  of  the  Peace,  {  2S3.] 

2.  Same. 

Hence  a  summons,  in  a  suit  In  a  justice's 
court  against  a  carrier  for  damage  to  goods  ship- 
ped, which  alleges  that  the  plomtiff  claims  the 
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difference  between  a  named  amonnt  which  hi* 
iDod8  were  worth  when  sonnd,  previons  to  the 
injnry,  and  a  stated  sum  for  which  he  sold  the 
nods  after  they  had  been  damaged,  and  alleges 
damafe  in  a  certain  amount,  due  to  the  ne^li- 
tence  of  defendant  and  without  fault  of  plain- 
tiS,  it  not  demurrable,  under  the  ruling  in  Lou- 
iiTille  &  Nashyille  R.  Co.  v.  Cody,  46  S.  E.  429. 
119  6a.  371.  The  requirement  aa  to  summons 
ud  copy  in  a  justice's  court  is  an  exception  to 
the*  general  rules  of  pleading.  The  form  of 
the  action  is  not  changed  by  appeal  to  the  su- 
perior court. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
ToL  31,  Justice*  of  the  Peace,  {  253.] 

3.  CABBIERS— CAXBIA.OB  OF   FBEIOHT— ACTIONS 

—Evidence  —  Admissibility  —  Instbuo- 

non»— Expression  of  Opinion. 

It  was  not  error  to  allow  evidence  as  to  the 
condition  of  the  car,  thus  enabling  the  jury  to 
determine  whether  the  car  was  or  (as  alleged  by 
the  plaintilQ  wa*  not  a  safe  car,  and  whether 
the  injury  (if  any)  was  caused  by  the  act  of 
God  or  by  tne  negligence  of  the  carrier.  There 
vu  no  error  in  the  charge  of  the  court  to  whicli 
exception  is  taken. 
i.  Saicb— Pleading— Variance. 

A  variance  between  the  allegata  and  pro- 
btta,  which  arose  merely  from  the  introduction 
in  evidence  by  the  defendant  of  a  waybill  in 
which  the  initials  of  the  consignee's  name  were 
different  from  those  of  the  plaintiff  (though  the 
■arname  was  the  same),  was  not  necesaarily  ma- 
terial  or  fatal.  When  it  appears  that  aucb  way 
hill  was  prepared  and  issued  without  the  direc- 
tion and  knowledge  of  the  plaintiff,  and  in  his 
absence,  and  the  evidence  of  variance  presented 
by  the  one  party  is  fully  met  by  evidence  on  the 
part  of  the  other,  showing  the  true  consignee 
and  owner,  and  it  is  further  shown  that  the  car- 
rier treateid  such  party  (whose  initials  do  not 
correspond  with  those  in  the  waybill)  aa  the 
owner,  delivering  to  him  the  freight  and  accept- 
ing from  him  the  charges  for  its  carriage,  It  ia 
not  a  question  of  variance  between  the  allega- 
tions and  the  proof,  so  far  as  the  plaintiff's  case 
ia  concerned,  bnt  instead  raises  squarely  an  is- 
sue of  fact  for  determination  by  the  jury.  A 
variance  between  the  allegations  and  the  proof, 
to  be  material  or  fatal,  must  be  apparent  and 
sncontradicted. 
5.  Saice— AOT  or  God. 

No  injvry  can  be  said  to  be  the  act  of  God 
which  can,  nnder  any  fair  view,  be  attributed  to 
the  negligoice  of  man. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
TOl.  9,  Carriers,  {  62B.] 

(Syllabus  by  the  Court) 

Error  from  Snperlor  Court  Bibb  County; 
Felton,  Judge. 

Action  by  H.  U  Barfleld  against  the 
Georgia  Southern  ft  Florida  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Hardeman  ft  Jones,  for  plaintiff  in  error. 
M.  6.  Bayne,  for  defendant  In  error.. 


RDSSEIX,  J.  H.  L.  Barfleld  brought  an 
action  against  tbe  Georgia  Southern  ft  Flor- 
ida Railway  Company  In  a  justice's  court, 
and  obtained  judgment  for  $57.80.  The  de- 
fendant company  appealed  to  a  Jury  In  the 
superior  court  of  Bibb  county,  where  a  ver- 
dict was  rendered  by  the  jury  for  tbe  same 
amount  as  that  of  the  Judgment  of  tbe  jus- 
tice. The  def aidant  moved  for  a  new  trial. 
The  judge  of  the  superior  court  overruled  the 
motion,  and   thereupon  the  writ  of  error, 


which  brings  the  case  to  our  consideration, 
■was  sued  out 

The  action  was  begun  by  Issuance  and 
service  of  the  following  summons  from  the 
justice's  court:  "Office  of  J.  H.  L.  Gerdlne, 
N.  P.  ft  Ex  Officio  J.  P.  State  of  Georgia, 
Bibb  County.  5e4th  district,  G.  M.  To  Any 
Lawful  Sheriff,  Deputy  Sheriff,  or  Constable 
of  Said  County — Greeting:  The  defendant, 
Georgia  Southern  ft  Florida  Railway  Com- 
pany, is  hereby  required  to  be  and  appear  at 
the  next  justice's  court  to  be  held  in  and 
for  said  district,  at  the  Masonic  Temple,  518 
Mulberry  street,  Macon,  Georgia,  on  tbe  first 
Saturday  of  May  next,  by  10  o'clock  a.  m.,  to 
answer  the  complaint  of  B.  L.  Barfleld  for 
damages  to  property  as  set  oat  below,  and  Is 
annexed  to  this  summons,  or.  In  default,  tbe 
court  will  proceed  as  to  Justice  shall  apper- 
tain. Hereof  fail  not  Given  under  my  band 
and  seal  this  20th  day  of  April,  1905.  J.  H. 
li.  Gerdlne,  N.  P.  ft  Ez  Officio  J.  P.  [Seal.] 

"(Copy.)  For  that  on  Jan.  1st,  1905,  said 
plaintiff  caused  to  be  loaded  on  a  car  furnish- 
ed by  said  defendant  as  a  safe  car,  at  Hahlra, 
Ga.,  128^  bushels  of  sweet  potatoes,  to  be 
shipped  to  him  at  Macon,  Ga.,  In  good  condi- 
tion ;  and  by  negligence  of  said  defendant  said 
potatoes  were  injured  and  damaged  in  tbe  sum 
of  $57.89,  by  being  allowed  to  freeze  whlle-ln 
possession  of  said  company,  said  potatoes  be- 
ing of  the  value  of  $128.50  delivered  to  said 
defendant,  and  when  delivered  were  only 
worth  $70.61 — ^all  of  said  damage  being  by 
the  fault. and  negligence  of  said  defendant, 
and  without  fault  of  the  plaintiff.  M.  O. 
Bayne,  Plaintiff's  Attorney." 

This  was  afterwards  amended  as  follows: 
"And  now  comes  plaintiff  and  amends  his 
itemized  statement,  and  says  that  the  said 
potatoes  were  shipped  on  Jan.  25th,  1005,  in- 
stead of  Jan.  1st,  1905." 

In  the  Justice's  court,  and  also  before  tbe 
trial  of  the  appeal  In  the  superior  court,  a 
demurrer  was  flied,  asking  that  the  suit  be 
dismissed  for  the  reason  that  the  summons 
set  forth  no  cause  of  action  against  the  de- 
fendant, and  also  especially  because  "there 
Is  no  allegation  of  negligence  against  tbe  de- 
fendant that  would  authorize  plaintiff  to  re- 
cover." This  demurrer  was  overruled  by  the 
Judge  of  the  superior  court,  and  exceptions 
pendente  Ute  were  flled  to  this  ruling.  In 
Its  motion  for  new  trial  the  defendant  com- 
plained: (1)  That  the  verdict  was  directly 
contrary  to  the  evidence  and  without  evidence 
to  support  it  (2)  Because  the  allegata  and 
probata  failed  to  correspond,  and  there  was 
a  fatal  variance  between  the  allegations  and 
proof ;  the  summons  alleging  shipment  to  H. 
L.  Barfleld,  and  the  proof  showing  shipment 
to  jr.  F.  Barfleld.  (3)  Because  the  verdict  is 
contrary  to  law  and  to  tbe  principles  of  jus- 
tice and  equity,  and  especially  to  the  follow- 
ing principles  of  linw:  A  common  carrier  is 
not  liable  for  goods  in  bis  care  where  the  in- 
jury Is  occasioned  by  the  act  of  Ck)d,  unmixed 
with  the  carrier's  negligence.    "^ovapX  cop- 
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totds  tbat  the  eTldence  in  tbis  case  showed, 
withont  contradiction,  that  the  goods  in  ques- 
tion were  frozen  while  In  the  carrier's  pos- 
session, and  that  the  weather  was  so  extreme 
as  that  they  would  have  frozen  in  the  best 
protected  cars;  hence  no  act  or  default  of 
the  carrier  contributed  to  the  said  injury." 
(4)  Because  the  court  erred  in  permitting  H. 
L.  Barfleld,  the  plalntiflF,  to  testify :  "1  found 
that  the  car  was  an  old  car,  and  there  was  a 
board  off  the  end  of  it,  right  at  the  comer. 
The  board  or  opening  was  possibly  six  inchea 
wide  at  the  top  and  come  to  a  point  about 
half  way  the  car ;  and  the  door,  in  addition, 
was  not  in  good  condition.  It  had  been  open- 
ed and  shut,  and  nailed  and  fastened,  in  the 
way  the  freight  cars  open  and  shut,  so  often 
that  you  could  not  fasten  It  closely,  although 
It  would  have  answered  any  purpose  for  ordi- 
nary purposes,  but  it  did  not  exclude  the  air 
at  all ;  and  the  fact  tbat  the  door  not  being  In 
good  shape  and  the  hole  In  the  end  of  the 
car,  I  called  Toole's  attention  to  it,  and  told 
him  at  the  time  I  did  not  believe  the  potatoes 
would  have  frozen  If  that  had  been  a  real 
good  box  car  at  that  time."  To  the  Introduc- 
tion of  said  testimony  defendant  objected  be- 
cause there  was  no  notice  of  any  such  defect 
or  negligence  in  the  summonB;  and  the 
court  overruled  the  objection  and  admitted 
the  evidence.  (5)  Because  the  court  erred  in 
charging  the  jury  as  follows,  to  wit :  "They 
may  do  that  by  showing  that  they  have  ex- 
ercised that  degree  of  diligence  which  the 
law  requires  of  them.  In  the  particular  char- 
acter of  cars  subject  to  investigation  and 
under  investigation  at  the  time,  and  with  ref- 
erence to  freight  the  rule  is  that  no  loss  or 
damage  which  is  Inflicted  upon  freight  while 
under  their  control  is  one  that  they  are  not 
liable  for;  that  is  to  say,  no  excuse  avails 
the  carrier,  unless  the  loss  was  occasioned  by 
the  act  of  God  or  the  public  enemies  of  the 
state.  In  order  for  the  carrier  to  avail  him- 
self of  the  act  of  God  as  excuse,  he  must  es- 
tablish, not  only  that  the  act  of  God  ultimate- 
Ir  occasioned  the  loss,  but  that  his  own  neg- 
ligence did  not  contribute  thereto."  Defend- 
ant's objection  to  this  charge  Is  that  it  ex- 
cluded any  and  all  defenses,  and  was  an  ex- 
pression of  opinion  that  defendant  was  liable, 
and  not  excused  by  the  act  of  God  or  of  pub- 
lic enemies. 

Upon  the  bearing,  the  judge  overruled  the 
motion  for  new  trial.  In  his  bill  of  excep- 
tions the  defendant  (now  plaintiff  in  error) 
excepted  to  the  order  overruling  the  demur- 
rer, and  to  the  order  refusing  a  new  trial; 
and  therefore  the  questions  we  are  to  deter- 
mine are:  (1)  Was  it  error  to  overrule  the 
demurrers?  (2)  Should  a  new  trial  have 
been  granted  upon  the  grounds  stated? 

We  think  there  was  no  error  in  overruling 
the  demurrer.  Probably,  under  the  doctrine 
laid  down  in  Louisville  &  Nashville  R.  Co. 
V.  C!ody,  119  Oa.  871,  46  S.  E.  429,  the  demur- 
rer might  have  been  good  if  the  cause  had 
originated   in    some  court   other   than    the 


justice's  court;  but  In  the  Justice's  court  no 
forma]  pleadings  are  required,  '^he  law 
does  not  enjoin  upon  the  plaintiff  the  obli- 
gation to  fully  and  distinctly  set  forth  his 
cause  of  action  with  the  same  minuteness  and 
clearness  that  is  required  in  pleadings  In 
courts  of  record.  The  suit  is  brought  simply 
by  the  Issuing  of  summons,  attached  to  wUich 
is  usually  a  statement  giving  some  Indication 
of  the  nature  of  the  debt  sought  to  be  re- 
covered. This  Is  sufficient,  if  enough  : 
stated  to  put  the  defendant  on  notice  •  •  • 
as  to  the  character  of  the  claim  sought  to  be 
enforced."  Jones  v.  Dodd,  108  Ga.  516,  34 
S.  E.  169.  The  act  of  September  21,  18S1. 
which  Is  now  embodied  in  Civ.  Code  1895,  § 
4116,  is  a  remedial  statute,  and,  as  was  well 
said  by  Chief  Justice  Fish,  delivering  the 
opinion  In  Southern  Ry.  Co.  ▼.  Collins,  US 
Gn.  413,  45  S.  E.  30S:  "Before  Its  passage 
*  *  *  the  plaintiff  In  an  action  In  a  jus- 
tice's court  was  not  required  to  put  the  de- 
fendant upon  notice  of  the  nature  of  the  de- 
mand upon  which  he  was  sued.  Defendants 
were,  therefore,  often  placed  at  a  disadvan- 
tage in  defending  suits  instituted  In  justice's 
courts.  To  remedy  the  defect  in  the  law  the 
statute  of  1881  was  passed.  The  general  rule 
is  that  remedial  statutes  are  to  be  liberally 
construed,  and  in  construing  them  the  old 
law,  the  mischief,  and  the  remedy  are  to  be 
taken  into  consideration.  The  rule  of  liberal 
construction  applies  with  peculiar  force  to  a 
statute  relating  to  pleadings  in  a  justice's 
court,  where  -the  same  degree  of  strictness 
and  precision  In  pleading  \a  not  required  as 
in  the  higher  courts.  •  •  *  The  object 
of  the  law  requiring  a  copy  of  the  cause  of 
action  to  be  attached  to  the  sunmions  being 
tbat  the  defendant  shall  be  Informed  of  the 
nature  of  the  plaintiff's  demand  against  bim, 
it  is  immaterial  whether  the  statement  of  the 
cause  of  action  is  contained  In  the  body  of 
the  summons  or  is  actually  attached  to  the 
summons."  The  present  case,  like  Southern 
Ry.  Ca  V.  Collins,  falls  within  the  provision 
of  Civ.  Code  1895,  i  4994,  which  declares  that 
"no  technical  or  formal  objections  shall  Invali- 
date any  petition  or  process,  but  if  the  same 
substantially  conforms  to  the  requisitions  of 
this  Code,  and  the  defendant  has  had  notice 
of  the  pendency  of  tbe  cause,  all  other  ob- 
jections shall  be  disregarded:  provided,  there 
Is  legal  cause  of  action  set  forth  as  required 
by  this  Code."  As  bearing  upon  the  same 
principle,  see  Howell  v.  Field,  70  Ga.  592; 
Southern  Ry.  Co.  v.  Vam,  102  Ga.  764,  29 
S.  E.  822;  Davis  v.  County  of  Bibb,  116  Ga. 
26,  42  S.  E.  403.  We  do  not  find  that  tbe 
case  of  Harrison  v.  Southern  Ry.  Co.,  120 
Ga.  1054,  48  S.  E.  408  (cited  by  plaintiff  in 
error,  and  which  was  a  suit  in  the  superior 
court),  has  any  bearing  upon  the  question 
now  before  us.  The  court  was  right  In  over- 
ruling tbe  demurrer. 

We  come,  then,  to  tbe  second  assignment 
of  error,  based  upon  lite- Qyerruling  of  de- 
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fendanf  8  motion  on  the  ground  therein  stated. 
The  CTldence  sbows  that  the  plaintiff  was 
tbe  owner  of  the  potatoes  which  he  alleged 
bad  been  damaged,  and  that  be  was  so  treat- 
ed by  the  defendant,  who  delivered  than  to 
bim  and  accepted  from  him  the  freight  for 
their  carriage.  There  was  no  evidence  that 
he  was  not  the  owner.  It  is  true  that  the  bill 
of  lading  which  was  Introduced  was  in  these 
words:  "Received  by  the  Georgia  Southern 
&  Florida  Railway  Company  at  Habira,  Ga., 
StaUon,  1/25/1905,  from  H.  L.  Barfield,  the 
property  described  below,  in  apparent  good 
order,  marl^ed,  consigned,  and  destined  as 
Indicated  below,  which  said  carrier  agrees 
to  carry  to  said  destination,"  etc.  "Con- 
signee, J.  F.  Barfleld,  Place,  Macon,  Ga. 
Articles,  60  sacks  S.  potatoes;  weight,  7071; 
freight,  collect;  car,  Son.  200279.  [Signed] 
J.  M.  Johnson,  Agent."  Now,  in  view  of  the 
fact  that  the  plaintiff  swore  he  was  the 
owner  and  should  have  been  the  consignee, 
and  In  view  of  the  further  fact  that  there 
was  no  evidence  that  he  was  at  Hahira  at 
the  time  the  bill  of  lading  was  Issued,  or  had 
an;  knowledge  of  its  contents,  or  was  in  any 
way  responsible  for  Its  wording,  the  fact  that 
the  name  of  the  consignee  was  written  as 
J.  F.,"  instead  of  "H.  L.,"  Barfleld,  could 
have  well  been  treated  as  being  a  clerical 
mistake  of  the  company.  But,  If  that  con- 
tention of  the  defendant  in  error  be  not 
sound,  the  bill  of  lading  was  Introduced  by 
the  defendant,  and  at  best  would  but  raise 
the  issue  as  to  who  was  the  owner;  and  the 
jnry,  having  the  testimony  of  the  plaintiff 
that  he  was  the  owner,  would  have  the  right 
to  determine  that  Issue  of  fact,  finding  aa 
th^  might  determine  the  truth  to  be  from 
the  conflicting  evidence.  Variance  between 
the  allegata  axtd  probata  as  to  the  owner- 
ship would  be  fatal  (as  Insisted  by  the  coun- 
sel for  plaintiff  in  error)  if  the  evidence  did 
not  show  that  H.  L.  Barfleld  was  the  owner, 
or  If  by  any  rule  he  was  estopped  by  the  con- 
tents of  the  bill  of  lading  from  asserting  his 
ownership.  But,  in  view  of  his  testimony 
that  he  was  the  owner,  there  was  no  var- 
iance, so  far  as  plaintiff's  case  was  concerned, 
between  the  allegation  and  the  proof.  In 
view  of  the  fact  that  the  plaintiff  could  not 
take  the  goods  from  the  depot  without  paying 
the  freight,  and  that  It  was  his  duty  in  case 
of  partial  damage  to  do  (as  be  did)  every- 
thing within  his  power  to  lessen  the  damage 
devolving  upon  the  company,  and  In  view  of 
the  further  fact  that  he  was  treated  by  them 
as  the  owner,  we  see  nothing  to  prevent  him 
(torn  maintaining  an  action  In  the  form  In 
which  he  proceeded.  The  conduct  of  the  rail- 
road company  estops  It  from  relying  upon  its 
bill  of  lading,  at  least  so  far  as  the  Individ- 
nallty  of  the  consignor  and  consignee  are 
concerned. 

The  next  contention  of  the  plaintiff  In  er- 
ror is  that  the  verdict  Is  contrary  to  law, 
especially  because  a  common  carrier  is  not 


liable  for  Injury  occasioned  by  the  act  of 
God,  unmixed  with  the  carrier's  negligence. 
He  contends  that  the  evidence  shows  "that 
the  goods  In  question  were  frozen  while 
In  the  carrier's  possession,  and  that  the 
weather  was  so  extreme  that  they  would 
have  frozen  In  the  beet  protected  cars; 
hence  no  act  or  default  of  the  carrier  con- 
tributed to  the  said  Injury."  And  we  may 
consider  the  fourth  and  fifth  grounds  of  the 
motion  together  with  the  foregoing  (which  is 
the  third),  because  they  are  so  closely  con- 
nected that  it  Is  Impossible  to  separate  them; 
the  fourth  having  reference  to  the  evidence, 
and  the  fifth  to  the  charge  of  the  court  bear- 
ing upon  this  subject  The  evidence  ob- 
jected to  was:  "I  found  that  the  car  was  an 
old  car,  and  there  was  a  board  off  the  end 
of  It,  right  at  the  comer,  The  board  or 
opening  was  possibly  six  inches  wide  at  the 
top  and  come  to  a  point  about  half  way  the 
car;  and  the  door,  in  addition,  was  not  In 
good  condition.  It  had  been  opened  and 
shut,  and  nailed  and  fastened.  In  the  way  the 
freight  cars  open  and  shut,  so  often  that 
you  could  not  fasten  it  closely,  although  it 
would  have  answered  any  purpose  for  ordi- 
nary puri>osee,  but  it  did  not  exclude  the  air 
at  all;  and  the  fact  that  the  door  not  being 
In  good  shape  and  the  hole  In  the  end  of  the 
car,  I  called  Toole's  attention  to  it,  and  I 
told  him  at  the  time  I  did  not  believe  the 
potatoes  would  have  frozen  If  that  had  been 
a  real  good  box  car  at  that  time."  As  to  the 
portion  of  the  charge  to  which  objection  Is 
made,  it  appears  that  (after  juiving  stated 
proper  rules  with  reference  to  the  burden 
assumed  by  the  plaintiff,  and  the  amount  of 
evidence  necessary  to  enable  him  to  shift 
that  burden,  and  after  having  stated  the 
presumption  arising  against  the  company 
and  the  burden  thereby  placed  on  them  to 
show  nonliability)  the  court  continued  as 
follows:  'They  may  do  that  by  showing  that 
they  have  exercised  that  degree  of  diligence 
which  the  law  "regnires  of  them.  In  the  par- 
ticular character  of  care  subject  to  Investi- 
gation and  under  investigation  at  the  time, 
and  with  reference  to  freight  the  rule  is 
that  no  loss  or  damage  which  Is  Inflicted  up- 
on the  freight  while  under  their  control  Is 
one  that  they  are  not  liable  for;  that  Is  to 
say,  no  excuse  avails  the  carrier,  unless  the 
loss  was  occasioned  by  the  act  of  (rod  or 
the  public  enemies  of  the  state.  In  order 
for  the  carrier  to  avail  himself  of  the  act  of 
God  as  an  excuse,  he  must  establish  not  only 
that  the  act  of  God  ultimately  occasioned 
the  loss,  but  that  his  own  negligence  did  not 
contribute  thereto." 

The  objection  urged  In  the  fourth  ground 
of  the  motion  was  that  the  evidence  to 
which  the  defendant  company  objected  was 
not  specified  in  the  summons;  and,  as  we 
have  said  above,  we  think  this  subject  is 
fully  settled  by  the  decisions  relative  to  sum- 
mons In  Justices'  courts,  which  we  have 
cited.    The  complaint  of  the  charge  excepted 
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to  was  that  It  was  an  expression  of  opinion 
that  the  defendant  was  liable,  and  was  not 
excused  by  the  act  of  God  or  of  public 
enemies.  We  think  that  the  portion  of  the 
charge  excepted  to,  especially  taken  in  con- 
nection with  the  context  of  the  charge,  is 
without  error.  The  testimony  to  which  ob- 
jection is  made  was  not  objectionable  upon 
the  ground  made,  and  was  i)ertinent  to  the 
plalntlfTs  case.  The  charge,  so  far  from  he- 
ing  an  expression  of  opinion  that  the  defend- 
ant was  liable,  clearly  left  it  open  for  the 
Jury  to  determine  whether  the  freezing  of 
the  potatoes  was  occasioned  on  account  of 
the  unusnal  severity  of  the  weather  to  which 
some  of  the  witnesses  had  testified,  to  which 
no  act  of  negligence  on  the  part  of  the  com- 
pany contributed,  or  whether  the  character 
of  thf}  car  was  such  that  the  negligence  of 
the  company  did  contribute  to  the  injury. 
An  Interesting  question  is  presented  by  the 
brief  for  plaintlfTs  counsel  as  to  whether  a 
carrier  is  liable  for  Injury  to  a  shipment 
from  cold,  where  the  evidence  shows  that 
the  goods  would  have  been  frozen,  whether 
In  or  out  of  the  carrier's  possession.  It  Is 
not  necessary  for  us  to  decide  this  question 
or  multiply  words  in  its  discussion,  because 
in  our  opinion  injury  and  loss  can  never  be 
attributed  to  the  act  of  God  if,  in  any  fair 
view  of  the  evidence,  it  can  be  held  to  be 
due  to  the  act  of  man;  and  a  review  of  the 
evidence  shows  that  there  was  ample  proof 
to  authorize  the  Jury  to  conclude  in  this  case 
that,  if  the  car  had  been  a  safe  and  suitable 
car,  the  potatoes  would  not  have  frozen. 
Witness  Floumoy  swore  that  he  bad  had 
experience  In  shipping  potatoes  and  fruit 
on  cars,  and  that,  If  cars  were  loaded  on  a 
warm  day  at  Savannah,  they  would  be  10 
degrees  warmer  Inside  the  car  than  outside 
when  the  car  reached  Macon;  and,  if  there 
was  an  opening  snch  as  had  been  described 
by  witnesses,  be  would  say  that  all  the 
warmth  would  have  escaped.  He  further 
testified  tliat  a  crack  at  the  door  would  af- 
fect the  temperature.  He  further  testified 
that  in  the  summer  time,  after  you  get  in  a 
box  car,  yon  would  almost  fall  from  beat; 
and  that  in  cars  coming  from  Atlanta,  load- 
ed on  a  cold  day,  if,  upon  their  arrival  at 
Macon,  one  went  In  there  on  a  warm  day,  It 
would  be  colder  than  the  outside,  etc.  He 
further  swore  that  on  January  26,  1005,  the 
weather  was  cold,  but  on  the  25th  it  was 
very  warm;  and  if  the  potatoes  had  been 
put  in  a  close  car  and  taken  out  the  next 
day,  soon  after  they  arrived  (as  they  were), 
they  would  not  have  frozen.  All  of  this 
testimony  was  submitted  without  objection, 
and  could  have  well  Induced  the  belief  In  the 
minds  of  the  Jury,  from  the  evidence  of  one 
who  bad  years  experience  in  the  use  of  box 
cars,  that  the  freezing  of  the  potatoes  was 
due  to  the  defective  condition  of  the  car. 
The  Jury  had  the  right  to  base  their  verdict 
on  the  testimony  of  this  witness,  rather  than 
on  that  of  another,  which  did  not  accord  with 


his.  It  was  an  issue  of  fact  for  their  ex- 
clusive determination.  They  evidently  found 
that  the  defendant  was  n^ligent  in  not  pro- 
viding a  safe  car;  and,  as  there  is  evidence 
to  authorize  their  findings,  we  are  not  called 
upon  to  decide  whether,  if  perishable  articles 
should  freeze  and  it  was  uncontradicted  that 
the  carrier  used  all  diligence,  the  freezing 
would  be  called  the  act  of  God.  We  need 
only  say  that  in  this  case  the  cliarge  to  the 
Jury  Is  substantially  the  same  as  section 
2264  of  the  Civil  Code  of  18K5,  which  says 
chat  "in  cases  of  loss  the  presumption  of  the 
law  is  against  him  [the  common  carrier] 
and  no  excuse  avails  him  unless  It  was  oc- 
casioned by  the  act  of  God  or  the  public 
enemies  of  the  state."  It  may  be  Hi.nt  If 
goods  freeze  In  transit  which  are  loaded  un- 
der such  circumstances  that  the  consignee 
could  know  as  well  as  the  carrier  that  tbey 
were  likely  to  freeze,  and  the  carrier  used 
every  known  precaution  to  protect  tbem 
against  the  cold,  and  they  nevertheless  froze 
and  were  damaged,  the  shipper  would  be  es- 
topped from  collecting  the  claim  for  dam- 
afics;  but  that  is  not  the  uncontradicted  evi- 
dence In  this  case.  Before  the  Jury  each 
case  must  stand  upon  Its  own  facts.  Xt  is 
a  question.  In  all  such  cases,  of  the  negli- 
gence of  the  carrier;  and  negligence,  as  well 
as  diligence,  is  a  question  of  fact  for  de- 
termination in  each  case  by  the  Jury.  In 
this  case.  In  our  opinion,  the  charge  clearly 
presented  the  legal  principles  Involved,  and 
a  finding  In  favor  of  either  party  would  have 
been  authorized;  and  the  verdict  of  the  Jury, 
having  been  approved  by  the  trial  judge, 
should  not  be  disturbed. 
Judgment  affirmed. 


SCRIBNER'S  SONS  v.  MUTUAL  BLDQ. 

CO.    (No.  230.) 

(Court  of  Appeals  of  Georgia.    March  28,  1907.) 

1.  Appeal— Review— Vkbdict  or  Jury. 

Where  the  question  in  a  case  is  one  of  fact, 
every  presumption  is  in  favor  of  the  verdict  of 
the  jury,  that  tbey  found  what  was  the  truth 
about  the  matter;  and  the  record  mast  aflSnc- 
atively  show  that  the  verdict  was  contrary  to 
law  before  It  can  be  set  aside.  Maddox  v.  Cross, 
4  S.  E.  680,  80  Ga.  105. 

[Bd.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3673.] 

2.  New  Tbiai>— Ihstiffioiwict  o»  Vkbdict. 

Where  two  verdicts  have  been  rendered  in 
favor  of  the  same  party  on  substantially  the 
same  issues  of  fact,  and  two  new  trials  have 
been  granted  by  the  presiding  judge,  the  rule 
of  discretion  applicable  to  the  first  ^rant  of  a 
new  trial  has  no  application;  and  if  the  evi- 
dence on  the  last  trial,  although  conflicting,  sup- 
ported the  second  verdict,  it  should  not  be  set 
aside. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Oonn- 
ty;  Pendleton,  Judge. 

Action  by  Scrlbner's  Sons  against  the  Mu- 
tual Building  Company.  Verdict  for  plain- 
tiff. From  an  order  granting  a  new  trial, 
plaintifrs  bring  error.    Bevoaed.  ■ 
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Tbomas  L.  Bishop,  for  plaintiffs  in  error. 
Btheridge  A  Etberldge,  for  defendant  in  er^ 


BUSSBLIi,  J.  It  ap];>earB  from  tbe  record 
that  the  plaintiffs  aned  the  defendant  for 
damages  to  certain  boolis  stored  In  the  de- 
fendants bnlldlng,  and  recovered  a  verdict 
for  $50  and  costs.  The  case  was  carried  to 
the  superior  court  by  certiorari,  and  a  new 
trial  ordered.  It  further  appears  that  this 
la  the  third  trial  awarded  the  defendant  on 
tbe  same  state  of  facts,  and  that  no  error  of 
law  contributed  to  these  verdicts.  It  is  not 
only  true  that  a  party  has  a  property  right 
in  a  verdict,  but  It  is  also  true  that  it  is  one 
of  tbe  prime  objects  of  the  law  that  there 
shall  be  somehow  and  somewhere  an  end  to 
litigation.  If  this  were  a  case  of  a  first 
verdict,  even  though  the  evidence  fully  au- 
thorises the  finding  of  the  Jury,  we  should 
not  interfere  with  the  discretion  vested  In 
tbe  Judge  of  the  superior  court.  But  due  re- 
gard to  the  prerogative  of  the  Jury  to  decide 
Issues  of  fact,  as  well  ns  to  the  adjudications 
of  our  Supreme  Court  places  the  second 
grant  of  a  new  trial  on  a  different  footing 
from  tbe  first  grant  And  we  may  say  that 
the  force  of  the  argument  Is  increaaed 
where,  as  in  this  case,  the  third  grant  of  a 
new  trial  upon  the  same  issues  of  fact  is 
involved.  The  practical  effect  of  it  Is  to 
suggest.  If  not.  Indeed,  to  dictate,  to  the  Jury 
on  the  next  trial  that  tbey  shall  believe  the 
witnesses  which  the  preceding  Juries  have 
not  preferred,  and  shall  disregard  those  wit- 
nesses whom  their  predecessors  have  prefer- 
red, to  credit  It  Is  well  settled  that,  "where 
a  second  verdict  has  been  rendered  on  sub- 
stantially the  same  Issues  of  fact  in  favor  of 
the  same  party,  the  rule  of  discretion  applica- 
ble to  the  first  grant  of  a  new  trial  does  not 
apply,  and  if  at  the  last  trial  there  was  noth- 
ing objectionable  in  the  rulings  of  the  pre- 
siding Judge,  and  the  evidence,  though  con- 
flicting, supported  the  second  verdict  it 
should  not  be  set  aside."  Lewis  v.  Equitable 
Mortgage  Co.,  99  Oa.  336.  25  S.  E.  728;  Veal 
T.  Robinson,  76  6a.  838.  In  Dethrtige  y. 
Rome.  125  Ga.  806,  54  S.  E.  666,  the  Supreme 
Court  says:  "The  liberality  of  Indulgences 
by  this  court  in  favor  of  tbe  discretion  of 
the  trial  court  in  the  first  grant  of  a  new 
trial  will  not  be  extended  to  a  second.  In 
the  first  Instance  the  discretion  will  be  sus- 
,  tained.  when  questions  of  evidence  are  In- 
volved, almost  as  a  matter  of  course;  but 
not  so  with  subsequent  trials.  There  must 
be  an  end  to  litigation;  and  after  the  first 
grant  of  a  new  trial.  If  the  matter  In  contro- 
versy be  one  of  fact  for  the  Jury,  and  for  a 
second  time  In  passing  upon  the  same  facts 
the  verdict  upon  the  question  at  issue  be  eon- 
CDrrent  with  the  first  the  mere  discretion  of 
tbe  conrt  can  play  but  little  part  in  the  sec- 
ond motion  for  a  new  trial."  And  it  may 
be  remarked  that  fills  Is  especially  true 
whet*  the  subject-matter  of  that  discretion 
IB8.E.-16 


is  a  verdict  being  passed  upon  by  the  Judge 
of  the  superior  court  as  a  reviewing  court 
and  where  the  witnesses  were  not  subject  to 
his  sight  or  bearing,  as  in  trials  In  his  own 
court.  We  could  cite  a  longer  array  of  au- 
thorities sustaining  this  proposition,  but 
deem  it  unnecessary.  As  was  held  in  Coolc 
V.  Western  &  Atlantic  Railroad,  72  Ga.  48: 
"The  discretion  of  the  presiding  Judge  in 
granting  a  first  new  trial  had  been  exhausted 
in  tbe  case,  and  the  g^ant  of  another  was  er- 
ror." 

It  is  insisted  by  counsel  for  the  defendant 
that  the  plaintiffs  could  not  recover  because 
the  evidence  showed  that  there  was  no  de- 
fect In  the  pipe  which  burst  or  that,  If  there 
was  such  a  defect  it  was  not  known  or 
couid  not  have  been  tmown  either  to  the 
plaintiffs  or  the  defendant;  that  the  cause  of 
the  bursting  of  the  pipe  was  an  act  of  God. 
Whether  these  contentious  were  well  sustain- 
ed was  a  question  for  the  Jury.  The  Jury 
had  Just  as  good  reason  for  believing  that 
the  pipe  which  discharged  the  water  that 
damaged  the  plaintiff's  books  was  improi>er- 
ly  installed  and  .negligently  maintained  in 
the  building  by  the  landlord  as  that  the  leak- 
age was  caused  by  divine  intervention;  for, 
while  there  was  some  testimony  that  the 
pipe  was  in  perfect  condition  and  the  rain 
was  unprecedented,  there  was  testimony  for 
tbe  plaintiffs  that  tbe  water  pipe  was  defect- 
ive, and  certainly  defectively  constructed — 
not  that  the  pipe  burst,  but  as  testified  by 
one  of  the  plaintiffs'  witnesses,  "the  pipe 
was  hanging  down,  the  Joint  pulled  out,  and 
the  hanger  hooks  pulled  out  of  the  wall." 
To  our  mind  this  would  Indicate  defective 
plumbing,  if  not  defective  piping,  for  both 
of  which  the  landlord  was  responsible.  The 
Jury  may  have  taken  this  view  of  the  case, 
und,  in  any  event  with  causes  of  the  damage 
testified  to,  they  are  the  proper  Judges  as  to 
which  was  the  true  cause.  As  has  hereto- 
fore been  held  by  this  court  In  Georgia  So. 
lly.  Co.  V.  Barfield,  1  Ga.  App.  203,  58  S.  E. 
236:  "No  Injury  can  be  said  to  be  the  act  of 
God  which  can,  under  any  fair  view,  be  at- 
tributed to  the  negligence  of  man."  The  Jury 
seems  to  have  taken  the  defendant's  view  as 
to  any  damages  resulting  to  the  plaintiffs' 
books  which  were  stored  In  the  hallway; 
for,  while  the  plaintiffs  sued  for  $98,  the  ver- 
dict was  only  for  $50.  and,  while  the  defend- 
ant claimed  that  the  plaintiffs  had  the  only 
key  to  tbe  room  In  which  the  plaintiffs' 
books  were  stored,  the  evidence  Is  ample  to 
show  that  the  defendant's  building  was  a 
large  office  structure  with  a  complete  Janitor 
service,  and  that  access  could  have  been  had 
to  the  room.  This  phase  of  the  evidence, 
however,  relates  to  tbe  removal  of  the  books 
from  the  room  after  It  was  flooded;  and 
whether  the  plaintiffs'  books  were  removed 
or  not,  or  whether  it  was  the  duty  of  the 
defendant's  Janitor  to  remove  them  or  not. 
If  they  were  deluged  by  a  defectively  con- 
structed pipe  unquestionably  maintained  by 
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the  landlord  for  tbe  benefit  of  the  entire 
building,  and  which  Bome  of  the  evidence 
shows  was  defective  and  defectively  con- 
structed, the  plaintiffs  would  be  entitled  to 
recover  the  damages  entailed  upon  them, 
whether  the  books  were  removed  or  not 
The  cases  cited  by  defendant  are  not  in 
point. 
Judgment  reversed. 


ASKEW  A  00.  V,  SOTJTHBEN  ET.  CO. 

(No.  37.) 

(Ooart  of  Appeals  of  Georgia.    Jan.  24,  1907. 

Rehearing  Denied  March  2,  1907.) 

1.  Cabriers— Tbarsfeb  of  Bill  of  Ladiko 
— Action  by  Assignee. 

The  transferee  of  a  bill  of  lading  may  main- 
tain an  action  es  contractu  against  the  carrier 
for  fallare  to  deliver  to  him  all  or  any  portion 
of  the  goods  specified  in  the  bill  of  ladmg ;  and 
this  is  true,  whether  the  loss  of  the  goods  or  the 
shortage  occurred  before  or  after  ne  acquired 
title  to  the  bill  of  lading. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  170.] 

2.  Venus— Action  on  Bill  or  Lading. 

A  railroad  company,  which  in  Its  bill  of 
lading  has  agreed  to  deliver  goods  to  a  connect- 
ing carrier  and  which  does  deliver  a  portion  of 
the  goods  to  tbe  connecting  carrier,  the  remain- 
der of  the  goods  being  lost,  may  be  sued  for  the 
shortage,  as  a  breach  of  the  contract  of  car- 
rla^,  in  the  connty  in  which  it  undertook  to 
deliver  to  the  connecting  carrier. 
8.  Appeal  —  Decision  —  DiBEOTiOHB   on   Rb- 

KAND. 

Owing  to   imperfections   in   the   pleading, 
special  directions  are  given  in  connection  with 
the  reversal  of  the  judgment. 
(Syllabus  by  the  Court.) 

Error  from  Cilty  Court  of  Atlanta;  Reld, 
Judge. 

Action  by  Askew  &  Co.  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Re- 
versed, with  directions. 

W.  C.  Wright  and  J.  F.  Oollghtly,  for 
plalntifTS  In  error.  Dorsey,  Brewster,  How- 
ell &  Heyman,  for  defendant  in  error. 

POWELL,  J.  It  appears  from  the  petition 
that  Askew  &  0>.,  the  plaintiffs,  ordered  from 
Home  &  Goans,  of  Chattanooga,  Tenn.,  a 
car  load  of  com.  Home  &  Goans  shipped 
the  com  via  Southern  Railway,  from  Chat- 
tanooga, Tenn.,  consigned  to  themselves  at 
Newnan,  Ga.,  "order  notify  Askew  &  Co.," 
and  drew  and  aent  through  bank  a  draft  on 
Askew  &  Co.,  with  bill  of  lading  attached, 
in  accordance  with  our  Civ.  Code  1895,  { 
3554.  After  the  arrival  of  the  corn  at  New- 
nan,  the  plaintiffs  paid  tbe  draft  and  re- 
ceived the  duly  Indorsed  bill  of  lading,  and 
the  car  of  com  was  delivered  to  them,  but 
it  was  found  that  22,306  pounds  of  the  com 
had  been  lost  in  transit  Tbe  contract  rate 
of  freight  was  14  cents  per  hundredweight 
and  the  railway  company  demanded  and  col- 
lected 16  cents  per  hundredweight,  an  over- 
charge of  2  cents  pa  hundredweight,  both 


as  to  the  com  delivered  and  as  to  that  which 
was  short  The  delivery  at  Newnan  was 
made  through  another  carrier,  tbe  Atlanta 
&  West  Point  Railroad  (Company.  The  plain- 
tiff Sued  for  the  value  of  tbe  lost  com  and 
tbe  overcharge  In  freight  The  petition  was 
dismissed  on  oral  motion,  upon  tbe  ground 
that  it  set  forth  no  cause  of  action. 

1.  Tbe  specific  point  urged  as  to  why  tbe 
petition  sets  forth  no  cause  of  action  is  that 
the  corn  having  become  lost  before  tbe  plain- 
tiff became  the  owner  thereof  by  securing  the 
bill  of  lading,  the  right  of  action  is  in  the 
consignor,  and  not  in  the  consignee.  Viewed 
solely  Bs  a  tort  this  might  be  correct  How- 
ever, the  failure  to  deliver  the  com  In  ac- 
cordance with  the  contract  of  carriage  may 
be  treated  simply  as  a  breach  of  the  con- 
tract of  carriage.  Under  Civ.  Code  1895,  { 
3072,  "personalty  to  which  tbe  owner  has 
a  right  of  possession  In  tbe  future,  or  a  right 
of  Immediate  possession,  wrongfully  with- 
held, is  termed  by  the  law  a  chose  In  action." 
Under  Civ.  Code  1805,  I  8077,  "all  choses  In 
action  arising  upon  contract  may  be  assigned 
BO  as  to  vest  the  title  In  the  assignee."  Since 
a  cause  of  action  arising  in  tort  is  not  usu- 
ally assignable,  and  since,  at  common  law, 
ordinarily,  causes  of  action  originating  ex 
contractu  were  not  many  decisions  In  otber 
states  and  text-book  dtations  may  be  found 
to  the  ^ect  that  only  the  consignor  may  sue 
where  the  goods  are  lost  by  tbe  carrier  be- 
fore tbe  consignee's  title  or  substantial  in- 
terest in  the  subject-matter  of  the  shipment 
arises.  Under  the  sections  of  the  Code  cited 
above,  we  think  that  upon  the  transfer  to  the 
plaintiffs  of  tbe  bill  of  lading  calling  for  tbe 
full  quantity  of  com,  there  was  assigned  to 
them  the  right  of  action  for  the  defendant's 
loss  or  conversion  of  a  part  of  It  When 
Askew  &  Co.  became  the  owners  of  the  bill 
of  lading,  they  became  tbe  owners  of  all 
the  com  wherever  It  might  be,  whether  in 
tbe  car  or  out  of  the  car  (Joiner  v.  Stallings, 
127  Ga.  208,  66  S.  E.  304) ;  and  if  the  de- 
fendant retained  possession,  custody,  or  con- 
trol over  a  portion  of  it  by  falling  to  deliver 
it  on  demand,  or  If  tbe  defendant  broke  its 
contract  of  carriage,  as  embodied  in  the  bill 
of  lading,  by  falling  to  deliver  the  com  to 
them  or  to  the  connecting  carrier  for  tnem, 
the  right  to  sue  was  complete  In  them.  Reed 
T.  Janes,  84  Ga.  300,  11  S.  B.  401. 

Chief  Justice  Simmons,  In  tbe  case  of 
American  Nat  Bk.  v.  Georgia  R.  Co.,  96  Ga. 
668.  23  S.  B.  898,  61  Am.  St  Rep.  155,  ' 
says:  "A  very  large  proportion  of  the  busi- 
ness of  the  country  Is  founded  upon  trans- 
fers of  bills  of  lading;  and-  if  the  trans- 
feree were  required ,  at  his  peril  to  ascer- 
tain from  the  carrier  whether  the  repre- 
sentations made  in  the  bill  of  lading  are  true 
or  not  It  would  practically  put  an  end  to 
this  class  of  transactions." 

In  the  same  case  he  also  quotes  approving- 
ly from  the  case  of  McNeil  v.  Hill,  Woolw.  96, 
Fed.  Cas.  No.  8,914,  aa^  follows:  i  "A  more 
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modwD,  bat  still  not  recent,  invention  of  like 
character,  for  tbe  transfer,  without  ttae  com- 
beraome  and  often  Impossible  operations  of 
actual  delivery  of  articles  of  personal  prop- 
erty, Is  the  Indorsement  or  assignment  of 
bills  of  lading  and  warehouse  receipts.  In- 
stmmenta  of  this  kind  are  sul  generis.  From 
long  use  and  trade  they  have  come  to  have 
among  commercial  men  a  well-understood 
meaning,  and  the  indorsement  or  assijoi- 
ment  of  them  as  absolutely  transfers  tbe 
general  property  of  tbe  goods  and  chat- 
tels therein  named  as  would  a  bill  of  sale. 
•  •  •  If  the  warehouseman  gives  to  the 
party  who  holds  such  receipt  a  false  credit,  he 
will  not  be  suffered  to  contradict  his  state- 
ment wblcb  be  has  made  In  the  receipt,  so 
as  to  injure  a  party  who  has  been  misled 
by  It"  The  plaintiffs'  action  is  good,  wheth- 
er It  be  regarded  as  a  suit  by  tbem  as  trans- 
ferees of  the  cause  of  action  ex  contractu 
which  would  have  inured  to  tbe  original 
shippers,  or  by  them  as  the  actual  owners  on 
an  Implied  assimipsit  arising  from  the  de- 
fendant's conversion  by  not  delivering  the 
goods  to  them  on  demand  after  they  acquired 
the  title  through  the  bill  of  lading.  "Even 
an  action  of  tort  may  be  maintained  by  tbe 
purchaser  of  personal  property  not  in  the 
possession  of  the  seller  at  the  time  of  the 
sale."  Reed  v.  Janes,  84  Oa.  890,  11  S.  B. 
401.  "The  unlawful  taking  or  conversion  of 
personal  property  gives  the  wrongdoer  no 
title.  The  title  remains  in  the  original  owner 
or  his  assigns  until  Judgment  or  satisfaction 
for  tbe  tort"  Hail  v.  Robinson,  2  Gomst 
CS.  Y.)  293.  In  Robinson  v.  Weeks,  6  How. 
Prac.  (N.  T.)  181,  it  is  held  that  the  right 
of  action  for  a  chattel  wrongfully  converted 
may  be  assigned.  We  are  not  to  be  under- 
stood as  holding  that  a  right  of  action  aris- 
ing on  account  of  a  tort  to  property  may  or 
may  not  be  assigned.  That  question  is  not 
before  OS. 

2.  It  was  Insisted  by  tbe  defendant  in  error 
that  the  case  should  have  been  dismissed  in 
the  court  below,  because  no  jurisdiction  was 
shown,  and  because  the  suit  should  have 
been  brought  in  Coweta  county,  in  which 
the  city  of  Newnan  Is  located.  The  allega- 
tions of  the  petition  are  very  indeflnite  and 
meager  in  ttils  respect  Tbe  petition  does 
allege  enough,  however,  to  show  that  tbe  car 
of  com  was  not  delivered  by  the  defend- 
ant at  Newnan,  bat  that  they  effected  this 
delivery  through  the  Atlanta  &  West  Point 
Railroad  Company  as  connecting  carrier. 
Following  the  precedent  of  Watson  v.  R.  & 
D.  R.  Co.,  91  Oa.  226,  18  S.  B.  306,  we  take 
Judicial  cognizance  of  tbe  fact  that  the  South- 
em  Railway  Company  is  a  foreign  railway 
corporation  operating  lines  partly  In  this 
state  and  partly  in  other  states,  and  that  it 
has  a  line  extending  from  Chattanooga,  Tenn., 
to  Atlanta,  Oa.,  but  not  to  Newnan,  Oa.; 
also  that  the  Atlanta  &  West  Point  Railroad 
Company  has  a  line  of  railway  between  At- 
lanta and  Newnan,  and  that  It  has  no  other 


point  of  contact  with  tbe  Southern  Railway, 
except  in  Atlanta,  or  in  Fulton  county,  in 
which  Atlanta  Is  situated.  Under  the  bill 
of  lading  the  defendant  undertook  to  deliver 
to  the  connecting  carrier  all  the  com  speci- 
fied, and  therefore,  since  Atlanta  is  the 
place  where  that  duty  was  to  be  performed, 
the  breach  of  the  contract  is  to  be  regarded 
as  occurring  in  that  city.  Friedman  v.  Sea- 
board Air  Line  Railway,  124  Ga.  472,  52 
S.  E.  768.  The  courts  of  Fulton  county, 
therefore,  bad  Jurisdiction  of  tbe  action. 
Coakley  v.  Southern  Ry.  Co.,  120  Oa.  960, 
48  S.  E.  372. 

8.  In  what  we  have  said  above  we  have 
given  the  plaintiff  the  benefit  of  tbe  theory 
that  be  was  proceeding  as  upon  a  cause  of 
action  ex  contractu.  We  do  this  because  in 
some  of  its  phases  the  petition  is  subject 
to  such  a  constractlon,  and  tbe  motion  to 
dismiss  was  general  and  went  to  the  whole 
petition.  The  court  did  not  pass  upon  the 
special  demurrers.  The  petition  is,  liowever, 
to  use  an  exi^esslon  from  Chief  Justice 
Bleckley  (91  Ga.  226,  18  S.  E.  306).  "in  many 
respects  lamentably  meager  and  deficient" 
It  sets  up  in  the  same  count  inconsistent 
statements  of  fact  and  declares  upon  tbe  same 
cause  of  action  as  a  tort  as  well  as  a  con- 
tract and  is  otherwise  vague,  indeflnite,  and 
uncertain.  Since  we  are  sustaining  tbe  ac- 
tion only  so  far  as  it  sounds  in  contract,  it 
follows  that  all  allegations  appropriate  only 
to  a  suit  in  tort  are  mere  surplusage  and 
should  be  stricken.  It  is  not  in  tbe  interestof 
Justice,  nor  in  keeping  with  public  policy, 
that  plaintiffs  should  be  allowed  to  proceed 
to  trial  with  tbe  pleadings  In  such  shape  as 
they  are  in  this  case.  Fearing  that  tbe  de- 
fendant may  be  regarded  as  having  waived 
tbe  special  demurrers  filed  In  the  case,  exer- 
cising the  powers  conferred  on  this  court 
by  Civ.  Code  1895,  (  5498  (2),  we  direct  that 
tbe  trial  Judge  require  the  plaintiff  to  strike 
from  his  petition  the  allegations  germane 
only  to  an  action  In  tort  and  that  It  be  otber- 
wlse  amended  so  as  to  make  it  appear  that 
the  plaintiff  is  proceeding  either  as  trans- 
feree for  Home  &  Goans  for  a  breach  of 
the  contract  of  shipment  or  In  his  own  right 
as  owner  of  the  goods  upon  the  Implied  as- 
sumpsit arising  from  the  defendant's  keep- 
ing the  remainder  of  the  com  and  not  deliver- 
ing It  on  demand,  or  in  both  of  these  ca- 
pacities, if  the  petition  be  divided  Into  sep- 
arate counts  for  that  purpose,  and  that  upon 
the  plaintiff's  falling  or  refusing  to  do  this  his 
action  be  dismissed,  without  prejudice.  Tbe 
allegations  as  to  tbe  overcharge  of  freight 
sbow  no  cause  of  action  originating  In  Fulton 
county.  In  fact  we  Infer  from  tbe  petition 
that  the  overcharge  was  collected  by  the  At- 
lanta &  West  Point  Railroad  Company,  and 
not  by  tbe  defendant  since  tbe  transaction 
occurred  at  Newnan;  hence  we  direct  that 
the  allegations  as  to  the  overcharge  of  freight 
be  stricken  also. 

Judgment  reversed,  with  direction.    ■ 
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SOUTHERN  RY.  CO.  v.  OLIVER  & 

MORROW.    (No.  90.) 

(Court  of  Appeals  of  Georgia.    May  9,  1007.) 

1.  JD8TICE8   OF  THB    PKACX— PLXADINO— Coif- 

A  statement  of  complaint  for  damages,  at- 
tached to  a  summons  in  justice's  court,  itemiz- 
ing the  damages  to  certain  buggies;  giving  the 
nature  and  amount  of  damage  claimed  as  to 
each,  and  stating  that  "all  the  damages  afore- 
said were  caused  by  the  careless,  negligent  han- 
dling, keeping,  and  nauling  of  said  buggies  while 
in  the  care  of  said  company  as  common  cai^ 
rier  in  the  transportation  of  said  buggies  over 
its  line  of  railway,"  was  sufficient  for  the  jjur- 
poses  of  such  an  action  for  damages  in  a  jus- 
tice's court:  and  the  demurrers  thereto  were 
properly  overruled. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  I  321.] 

2.  Same— Pu:adino. 

In  justices'  courts  it  is  neither  possible, 
practicable,  nor  requisite  to  indulge  in  the  nice- 
ties of  pleading.  All  that  is  required  is  that 
there  should  be  attached  to  the  summons  a  copy 
of  the  "cause  of  action  sued  on."  "The  require- 
ment of  Civ.  Code  1885,  {  4116,  as  to  sum- 
mons and  copy  in  a  justice's  court,  is  an  excep- 
tion to  the  general  rules  of  pleading." 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §J  307,  308.] 

3.  Appeal,— HABia:.E88  Ebbob. 

A  new  trial  will  not  be  granted  for  imma- 
terial and  harmless  errors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  3,  Appeal  and  Error,  {  4029.] 

4.  Same. 

Nor  will  a  new  trial  be  granted  for  an  er- 
ror not  manifestly  prejudicial  to  the  party  com- 
plaining thereof,  but  injurious,  if  at  all,  to  the 
opposite  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Elrror,  t  4052.] 

6.  Tbial— Vebdict. 

The  presumptions  are  in  favor  of  the  valid- 
ity of  the  verdict  of  a  jury.  A  verdict  must  be 
given  a  reasonable  intendment,  and  the  maxim 
''Id  certum  est  quod  certum  reddi  potest"  is  to 
be  applied.  Expression  is  to  be  given  to  the 
true  meaning  of  the  jury's  finding  upon  the  is- 
sues submitted  to  them  only,  and  matters  imma- 
terial, and  not  involved  in  the  controversy,  or 
beyond  the  legitimate  province  of  the  jury,  may 
be  disregarded  as  surplusage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  i  3755.] 

6.  Same— SuBPLDSAQE. 

A  verdict  finding  for  the  plaintiff,  as  dam- 
ages, a  certain  sum,  including  the  costs,  is  not 
void  for  uncertainty.  It  is  without  the  province 
of  the  jury  to  determine  the  amount  of  costs  to 
be  paid  or  the  party  liable  therefor.  The  amount 
of  costs  is  fixed  by  law,  and  liability  therefor, 
though  dependent  upon  the  verdict,  is  determin- 
ed by  law.  Where  a  jury  attempts  to  award 
costs,  that  portion  of  the  verdict  will  be  reject- 
ed as  surplusage,  and  will  not  affect  the  residue 
of  a  verdict  properly  sustained.  "Utile  per 
inutile  non  vitiatur." 

(Ed.  Xot<>.— Fc  oases  in  point,  see  Cent  Dig. 
Tol.  46.  Trial,  {  789.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Conrt,  Hall  County; 
Kims^,  Judge. 

Action  by  Oliver  &  Morrow  against  the 
Soutbem  Railway  Company.  Judgment  for 
plaintiff  before  a  justice,  and  from  a  Judg- 
ment overruling  a  certiorari,  defendant  brings 
error.    Affirmed. 


Jotm  J.  Strickland,  Ed.  QuIlUan,  and  C.  R. 
Faulkner,  for  plaintiff  in  error.  Wllford 
B.  Sloan,  for  defendant  in  error. 

RUSSELL,  J.  Oliver  &  Morrow  brooglit 
salt  in  a  justice's  court  of  Hall  county 
against  the  Soutliern  Railway  Company  for 
alleged  damage  to  three  certain  "Oiickaman- 
ga  baggies."  Tbe  declaration  or  petition  to 
that  court,  with  tbe  summons  attached,  was 
served  on  tbe  agent  of  the  Southern  Railway 
Company  at  Gainesville,  in  that  county,  and 
tbe  defendant  company  answered,  denying 
tbe  allegations  of  plaintlS's  declaration  or 
petition,  and  moved  to  dismiss  the  suit  on 
tbe  ground  that  there  was  no  cause  of  action 
set  out  in  the  declaration  or  summons.  Tbe 
court  overruled  the  motion,  and  the  case  was 
submitted,  resulting  In  a  judgment  in  favor 
of  the  defendant  for  costs.  Plaintiff  appeal- 
ed the  case  to  a  Jury  in  that  court,  and  on 
tbe  call  for  trial  by  a  jury  tbe  defendant 
moved  to  dismiss,  upon  the  same  grounds 
urged  on  the  former  trial.  Tbe  court  re- 
fused to  hear  tbe  motion,  and  overruled  it, 
on  the  ground  that  it  had  l>een  passed  on  at 
tbe  former  trial ;  and  the  case  was  submitted 
to  a  jury.  The  evidence  introduced  on  tlie 
trial  by  both  plaintiff  and  defendant  dlscloe- 
ed  the  fact  that  tbe  buggies  alleged  to  have 
been  damaged  were  shipped  by  tbe  Chi(^a- 
mauga  Buggy  Company,  of  Chattanooga, 
Tenn.,  to  Itself  at  Oakwood,  Oa.,  and  tbe 
bill  of  lading,  with  sight  draft  on  Oliver  & 
Morrow  attached,  was  sent  to  tbe  bank  at 
Flowery  Branch,  Ga.,  and  the  baggies  deliv* 
ered  to  tbe  plaintiff  on  payment  of  tbe  sight 
draft  and  presentation  of  tbe  bill  of  lading 
to  the  agent  of  the  defendant  at  Oakwood. 
The  jury  returned  a  verdict  in  favor  of  plain- 
tiff for  $15,  including  costs.  The  defend- 
ant carried  the  case  to  the  superior  conrt 
by  certiorari,  tbe  certiorari  was  overruled, 
and  defendant  excepts  to  this  judgment 

The  plaintiff  in  error's  case  rests  upon  sev. 
en  assignments  of  error,  contained  in  Ita 
petition  for  certiorari.  It  alleges  that  tbe 
justice's  court  erred  (1)  in  refusing  to  sustain 
tbe  petitioner's  demurrer,  and  overruling 
the  motion  to  dismiss,  at  tbe  first  trial; 
(2)  in  refusing  to  bear  and  sustain  tbe  de- 
murrer and  motion  to  dismiss,  at  tbe  second 
trial;  (3)  in  overruling  tbe  motion  of  tbe 
defendant  to  rule  out  tbe  testimony  of  Hugh 
MQrrow,  upon  the  grounds  stated  in  the  peti- 
tion; (4)  in  stating  In  the  presence  and 
bearing  of  tbe  jury,  in  ruling  upon  tbe  way- 
bill introduced  by  the  defendant,  tliat  "tbe 
court  cannot  see  the  relevancy  of  tbe  way- 
bill, or  that  it  has  anything  to  do  with  the 
case,  but  will  let  it  go  in  for  what  It  is 
worth";  (5)  in  admitting  tbe  letter  purport- 
ing to  be  signed  by  C.  B.  Mllikin;  (6)  In 
making  the  remark,  in  the  presence  and  hear- 
ing of  the  Jury,  that  "tbe  court  will  let  the 
letter  go  along  In  with  tbe  waybill  yon  In- 
troduced awhile  ago,"  in  making  his  ruling 
as  to  the  letter  of  C.  B.  MilUdjL    (7)  Petition- 
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ar  further  alleges  that  the  verdict  of  the 
jury  Is  error,  first,  because  there  Is  not  evi- 
dence BofBclent  to  sustain  It,  and  it  Is  con- 
trary to  the  evidence  introduced;  and,  sec- 
ond, because  the  verdict  is  not  a  lawful  one. 

The  first  two  assignments  will  be  consid- 
ered together;  for,  although  the  reason  of 
the  Justice  for  bis  second  ruling  may  be 
wrong,  the  ruling  itself  both  on  the  first 
trial  and  the  second  Is  the  same.  In  each 
instance  the  court  refused  to  sustain  the  de- 
murrer and  dismiss  the  suit  We  do  not 
think  there  was  any  error  In  refusing  to  sus- 
tain the  demurrer.  Under  the  rulings  In  Ga. 
So.  &  F.  R.  Co.  V.  Barfleld,  1  Ga.  App.  203, 
38  S.  E.  236,  and  cases  therein  cited,  the  peti- 
tion was  full  enough  to  put  the  defendant 
on  notice  and  to  enable  It  to  prepare  Its 
defense;  and.  as  It  is  attached  to  a  proper 
summons,  It  Is  Immaterial  whether  the  sum- 
mons precedes  the  petition,  or  follows  It 
In  a  Justice's  court  It  is  not  only  Impossible, 
but  Impracticable,  to  Indulge  In  the  niceties 
of  pleading. 

In  the  third  assignment  of  error  complaint 
Is  made  that  the  court  refused  to  rule  out 
the  testimony  of  Hugh  Morrow,  as  being  in- 
definite and  Irrelevant  The  witness  seems 
to  have  known  nothing  of  the  case,  and  his 
testimony  appears  to  be  immaterial ;  but  for 
that  very  reason  the  ruling  of  the  court  was 
not  hurtful  to  the  defendant  and  It  Is  well 
settled  that  new  trials  are  not  granted  for 
Immaterial  evidence. 

As  to  the  fourth  exception  and  the  sixth, 
we  are  of  the  opinion  that  the  remarks  of 
the  court  afford  no  ground  of  complaint  to 
the  plaintiff  In  error.  In  so  far  as  they  are 
lmpr<q)er  and  harmful  they  tended  to  be 
hurtful  to  the  plaintiff  below,  now  defendant 
In  error.  Both  the  waybill  and  letter  of 
which  the  Justice  of  the  peace  was  speaking 
were  Introduced  by  the  plaintiff,  and  the  re- 
mark "that  the  court  cannot  see  the  relevancy 
of  the  waybill  or  that  It  has  anything  to  do 
with  the  case,"  which  tended  to  belittle  that 
paper,  when  followed  by  the  remark,  with 
reference  to  the  letter,  that  "the  court  will 
let  the  letter  go  along  In  with  the  waybill 
yon  introduced  awhile  ago,"  put  the  letter 
in  the  same  disparaged  class.  Under  the 
rulings  In  Askew  v.  Southern  Ry.  Co.,  1  Oa. 
App.  79,  68  S.  B.  242,  the  holder  of  a  bill 
of  lading  attached  to  a  draft  possession 
of  which  has  been  legally  secured  by  pay- 
ment of  the  draft  has  the  right  to  maintain 
an  action  as  a  consignee  pro  hac  vice.  It  ap- 
peared In  this  case  that  the  original  bill  of 
lading  was  lost  and  the  waybill  is  drcum- 
stanttal  evidence  of  the  fact  that  there  had 
been  a  bill  of  lading.  For  these  reasons,  both 
the  waybill  and  the  letter  of  Milikln  (notify- 
ing Oliver  &  Morrow  that  the  Bank  of  Flow- 
ery Branch  held  a  sight  draft  with  bill  of 
lading  attached)  were  material  to  the  plain- 
tiff's  case. 

The  seventh  exception  Is  divided  Into  two 


parts.  The  first  alleges  that  the  verdict  of 
the  Jury  is  contrary  to  the  evidence  and 
there  Is  not  sufficient  evidence  to  sustain  it 
The  second  objects  to  the  form  of  the  ver- 
dict, and  alleges  that  the  verdict  rendered  Is 
not  a  lawful  one.  In  regard  to  the  first 
exception  to  the  verdict  It  Is  only  necessary 
to  say  that  by  repeated  rulings  of  this  court 
the  verdict  of  a  Jury  is  sufficiently  sustain- 
ed If  there  Is  any  evidence  to  support  it; 
and  in  this  case  it  appears  that  the  consign- 
ors shipped  certain  buggies  to  themselves  as 
consignees  and  drew  a  draft  through  the 
Bank  of  Flowery  Branch,  for  the  purchase 
price,  with  the  bill  of  lading  attached.  The 
plaintiffs  paid  the  draft  and  the  bill  of  lad- 
ing was  delivered  to  them,  and  under  the 
decision  In  the  Askew  Case,  supra,  they  be- 
came, for  the  purposes  of  the  case,  the  con- 
signees. According  to  the  testimony,  two 
of  these  buggies  were  damaged — one  of  them, 
according  to  the  evidence  more  than  $5,  and 
the  other  $12.50.  The  petition  set  forth  the 
Items  of  damage  as  follows:  January  SOtb, 
by  Injury  to  one  Chickamauga  buggy,  by 
tearing  lining,  back,  and  top,  $5;  January 
30th,  by  tearing  cushion  and  scratching  back, 
'17.50;  April  24th,  damages  to  straps,  shaft 
and  top,  $12.5&— making  a  total  of  $25.  There 
was  no  evidence  as  to  the  amount  of  the 
damage  done  to  the  buggy  on  January  30th 
by  tearing  the  cushion  and  scratching  the 
back,  so  that  the  $7.50  item  must  be  eliminat- 
ed; but  the  first  witness  for  the  plaintiff 
testified  as  follows:  "I  know  something 
about  the  injury  to  the  three  buggies  sued 
for.  The  lining,  back,  and  top  of  one  was 
torn  BO  bad  we  could  hardly  sell  the  buggy. 
We  were  really  damaged  more  than  we  have 
sued  for."  We  think  that  this  Is  sufficient 
evidence.  If  believed  by  the  Jury,  to  fix  the 
amount  of  the  item  of  damage  to  the  first 
buggy,  as  stated  in  the  petition,  and  as 
contained  in  the  notice  of  damage  given  the 
company.  This  witness  and  others  swore 
that  the  damage  to  the  buggy,  received  on 
April  24th  was  $12.60;  so  that  the  Jury  had 
evidence  which  would  bare  authorized  a 
finding  of  $17.50. 

We  come,  therefore,  to  the  assignment  al- 
leging that  the  verdict  "We,  the  Jury,  find 
for  the  plaintiffs,  Oliver  &  Morrow,  $15.00, 
fifteen  dollars.  Including  costs  of  suit,"  Is  not 
a  lawful  one.  The  plaintiff  in  error  makes 
the  point  that  the  verdict  Is  Illegal  and  void 
for  uncertainty.  The  verdict  adds  to  its  find- 
ing for  the  plaintiff  the  words,  "including 
costs."  We  were  inclined  at  first  to  attach 
considerable  Importance  to  the  point;  but  up- 
on more  careful  Investigation,  and  upon  con- 
sideration of  the  principle  that  the  verdicts 
of  Juries  are  to  be  given  a  reasonable  intend- 
ment we  are  clear  that  the  verdict  Is  good, 
and  the  words,  "including  costs,"  may  either 
be  treated  as  surplusage,  or  the  word  "in- 
cluding" be  Interpreted  as  meaning  "and," 
which  was  more  probably  the>  intent  of  the 
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Jury.  It  Is  well  settled  that  surplusage  may 
be  rejected  from  a  verdict  otherwise  proper 
and  sustained  by  evidence.  The  doctrine  is, 
"Utile  per  inutile  non  vitiatur."  In  passing 
upon  the  costs,  the  Jury  did  a  useless  thing; 
for  the  costs  are  fixed  by  law,  and  by  law 
follow  and  are  carried  by  the  verdict  The 
Identical  question  as  to  costs  has  not  been  de- 
cided in  this  state,  so  far  as  we  are  able  to 
discover,  but  has  been  passed  upon  in  a  num- 
ber of  other  Jurisdictions.  In  the  case  of 
State  V.  Knight,  46  Mo.  83,  where  a  circuit 
Judge  refused  to  receive  a  verdict:  "We,  the 
Jury,  find  a  verdict  for  defendants,  they  to, 
pay  the  costs  of  this  suit" — the  Supreme 
Court  of  Missouri,  by  mandamus,  ordered  the 
verdict  received,  and  held  that  "the  Jury 
found  for  the  defendant  The  verdict  was 
good  and  complete.  The  matter  of  costs  was 
not  in  issue,  and  waa  not  submitted  to  them. 
That  part  of  their  verdict  therefore,  was 
merely  void,  and  should  have  been  disregard- 
ed as  surplusage."  And,  while  the  question 
of  costs  has  not  been  decided  In  this  state, 
much  more  Important  matters  have  been 
treated  as  surplusage  in  order  to  maintain 
the  general  principle  tbat  expression  should 
be  given  to  the  true  meaning  of  the  Jury's 
finding.  In  Euapp  v.  Harris,  60  6a.  404,  the 
jury  found  for  the  defendant  one-fifth  &f  cer- 
tain real  estate  subject  to  dower,  and  this 
was  one  of  the  assignments  of  error  insisted 
upon.  The  Supreme  Ctourt  affirmed  the  Judg- 
ment and  held  tbat  "it  was  Irregular  of  the 
jury  to  notice  the  right  of  dower,  that  right 
being  wholly  dehors  the  case  on  trial,  but  the 
verdict  as  a  whole  Is  not  vitiated  by  this  ref- 
erence to  Irregular  matter,  nor  by  any  mis- 
direction of  the  court  touching  that  matter. 
What  is  said  of  dower  in  the  verdict  is  mere 
surplusage,  and  is  to  be  bo  treated."  In  Hud- 
son v.  Hawkins,  79  Ga.  274,  4  S.  E.  682,  the 
jury,  often  finding  upon  tbe  exceptions  to 
an  auditor's  report  seriatim,  went  further 
and  found  an  aggregate  sum  for  tbe  plain- 
tiff, which  was  excepted  to  as  not  being 
true  and  legal.  Hie  trial  court,  in  making 
its  Judgment  disregarded  the  aggregate  sum 
found  by  tbe  Jury  and  treated  it  as  surplus- 
age. Iliis  was  approved;  the  Supreme  C!ourt 
holding  that  the  court  was  right  in  treating 
tbe  illegal  portion  of  the  verdict  as  surplus- 
age. The  case  of  North  &  South  Railroad  Co. 
V.  Crayton,  86  Ga.  499.  12  S.  B.  877,  was, 
like  the  present  case,  an  action  for  damages. 
A  motion  in  arrest  of  Judgment  was  made 
upon  tlie  ground  of  uncertainty  in  the  ver- 
dict The  case  went  to  the  Supreme  Court 
and  Blediley,  C.  J.,  delivering  the  opinion, 
ruled  as  follows:  "The  motion  In  arrest  of 
judgment  was  properly  overruled.  The  ver- 
dict was  in  these  words,  "We,  the  jury,  find 
for  plaintiff  $800,  less  amount  of  freight 
with  Interest'  etc.  The  words,  'less  amount 
of  freight'  are  surplusage.  There  was  no 
freight  Involved  in  the  issue  on  trial.  The 
verdict  Is  for  $800  less  nothing,  and  this  Is 
equivalent  to  1800  simply.    The  jury  having 


found  no  amount  by  which  it  la  to  be  dimin- 
ished, it  cannot  be  diminished  at  alL"  "When 
a  Jury  find,  not  only  the  Issues  submitted  to 
them,  but  embrace  in  tbeir  verdict  tlie  de- 
termination of  matters  not  involved  in  tlie 
controversy,  these  redundant  matters  are  de- 
nominated 'surplusage.'  The  maxim,  'Utile 
per  inutile  non  vldatur,'  Is  applicable,  and 
such  portion  of  the  verdict  as  lies  beyond 
the  legitimate  province  of  the  Jury  may  I>e 
disregarded  or  rejected."  29  Am.  &  Eng. 
Enc.  li.  (2d  Ed.)  1026. 

It  is,  of  course,  a  generally  recognized  rule 
of  practice  that  a  verdict  for  damages, 
whether  liquidated  or  unliquidated,  if  found 
for  the  plaintiff,  expressly  states  the  amount 
to  which  the  Jury  think  the  plaintiff  is  enti- 
tled; but  it  is  evident  to  our  minds  that  the 
jury  intended  to  add  tbe  costs  to  their  find- 
ing of  |15,  and  simply  used  tbe  word  "in- 
cluding" Inaptly,  Instead  of  the  proper  word 
"and,"  meaning  thereby  that  they  included, 
with  the  $15  in  their  verdict,  whatever  might 
be  costs.  The  maxim,  'Id  certum  est  quod 
certum  reddi  potest,'  Is  applicable  to  vwdicts. 
In  other  words,  they  Intended  to  Include  the 
costs,  not  in  the  $15,  but  in  the  vordict  Tbe 
only  complaint  that  can  be  made  of  this  ver- 
dict Is  that  it  may  be  uncertain,  because  the 
amount  of  tbe  costs  may  not  be  known  and 
may  not  have  been  known  to  the  Jury.  A 
substantial  certainty  to  a  common  and  rea- 
sonable intent  is  all  that  is  essential  to  a 
valid  verdict  Courts  are  inclined  to  favor 
the  validity  of  a  verdict,  and,  no  matter 
what  requisite  may  be  apparently  lacking,  it 
will  be  supported  if  from  the  terms  of  the 
finding  and  the  contents  of  the  record  it  can 
be  maintained.  Tbe  case  at  bar  is  not  like 
tbe  case  of  Sellers  v.  Mann,  113  Ga.  (MS,  30 
S.  B.  11,  where  tbe  finding  of  the  jury  was 
expressed  in  the  words:  "We,  the  Jury,  find 
for  the  plaintiff  nominal  damages."  That 
was  held  not  to  be  a  legal  verdict,  because  it 
named  no  amount  That  strictness  of  con- 
struction has  been  greatly  relaxed,  so  as  to 
give  effect  to  the  reasonable  meaning  of  a 
verdict,  rather  than  to  its  exact  words,  is 
shown  by  the  fact  that  In  Jackson  v.  Jack- 
son, 40  Ga.  153,  the  verdict  was  held  to  be 
void,  because  the  Jury  found  tar  the  plain- 
tiff principal,  interest  and  costs,  without 
any  reference  in  their  finding  to  a  disputed 
credit  on  the  note  In  question;  but  tbe  same 
question  l>eing  presented  In  the  same  case,  in 
47  Ga.  117,  the  Supreme  Court  overruled  the 
former  declsiou,  upon  the  authority  of  Mit- 
chell T.  Addison,  20  Ga.  50.  The  holding  of 
the  court,  being  "Id  certum  est  quod  certum 
reddi  potest"  is  too  trite  a  maxim  to  need 
elaboration.  The  finding  is,  therefore,  suffi- 
ciently certain.  See,  also,  Phillips  v.  Behn, 
19  Ga.  298;  MltcheU  v.  Addison,  20  Ga.  54; 
Giles  V.  Spinks,  04  Ga.  206  (3).  In  the  latter 
case  the  Supreme  Court  held  that  a  verdict 
finding  that  the  plaintiff  was  damaged  two 
certain  principal  sums  on  two  notes,  and  In- 
terest at  a  pertain  per  cent  on  eacli,  even 
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though  the  Interest  was  at  different  rates, 
and  although  the  verdict  was  too  large,  was 
not  illegal  for  uncertainty,  and  ordered  that 
the  Terdlct  be  reduced  to  $100  and  stand  for 
that  sum  as  damages,  with  costs  of  suit 
And  accordingly  the  court  reversed  a  judg- 
ment arresting  the  Judgment  on  this  verdict. 
"In  Williams  &  C!o.  v.  Brown,  Sheriff,  57 
Ga.  304,  this  court  held  that  'where  a  ver- 
dict may  by  a  reasonable  construction  be  un- 
derstood, and  a  legal  Judgment  entered  there- 
on, it  is  sufficient.' "  Seifert  v.  Holt,  82  Ga. 
761,  9  S.  B.  843:  Clegbom  t.  Love,  24  Oa. 
S81  (7).  In  Massey  v.  Durm,  7  S.  O.  810,  it 
was  held:  '°In  the  case  at  bar  the  verdict, 
without  the  words  which  'cumber'  it,  was 
certain  as  to  the  Intention  of  the  jury,  and 
valid  as  their  expression  on  the  very  Issues 
on  which  they  were  to  pass.  To  set  it  aside 
because  of  additional  words  which  do  not 
really  qnallfy  the  judgment  of  the  Jury  on 
the  mat»ial  issues  involved,  and  thus  permit 
a  second  trial,  would  be  without  any  suffi- 
cient cause."  In  Hancock  v.  Buckley,  18 
Mo.  App.  450,  the  verdict  was  for  the  plain- 
tiff, dividlntr  the  costs  between  the  parties. 
It  vras  held  that  this  latter  part  of  the  ver- 
dict, being  wholly  outside  of  the  Issues  sub- 
mitted to  the  jury,  was  to  be  treated  as  sur- 
plusage and  should  not  arrest  judgment,  for 
*'ntlle  per  inutile  non  vltiatnr."  If  the  Jury, 
in  rendering  a  verdict,  decides  the  whole  1^ 
sue.  and  then  adds  other  Immaterial  things, 
the  verdict  Is  not  thereby  vitiated.  WalUs 
V.  Bazet,  34  La.  Ann.  131.  In  Windham  v. 
Williams,  27  Miss.  313,  It  Is  declared  that,  If 
more  is  found  by  the  jury  than  Is  necessary, 
it  may  be  disregarded  as  surplusage.  It 
does  not  vitiate  that  which  is  necessary  and 
well  found.  To  the  same  effect  is  Worthan 
V.  Brewster,  30  Ga.  115. 
JadgoMnt  affirmed. 


SOUTHERN  BY.  CX).  v.  CHESTNUT  MOUN- 
TAIN MERCHANDISB  CO.     (No.  88.) 

<Conrt  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  Justices  of  the   Peace  —  Cgbtiobabi  to 
•Verdict— Final  .Tudgment. 

Certiorari  to  the  Baj)erior  court  will  He  from 
the  verdict  of  the  jury  in  a  justice's  court,  with- 
out regard  to  the  judgment.  Civ.  Code  1895,  g 
4149.  And,  where  such  a  verdict  has  tjeen  ren- 
dered, it  is  not  necessary  that  either  the  peti- 
tion for  certiorari  or  the  answer  of  the  magis- 
trate should  show  the  final  judzment.  It  is  the 
verdict,  and  not  the  formal  judgment,  following 
that  verdict  as  matter  of  course,  which  must  be 
attacked.  Section  4149,  supra,  affords  an  excep- 
tion to  the  genesal  rule  that  a  final  judgment 
must  be  shown.  It  is  based  upon  the  reason 
that  justice's  courts  have  no  power  to  grant  new 
trials;  and  the  party  injured  by  a  verdict  of 
the  jury  in  a  justice's  court  must  go  to  the  su- 
perior court,  or  the  verdict  will  stand. 

2.  Sake— Arsweb  or  Justice. 

But  while,  in  a  case  where  there  has  been 
an  appeal  to  a  jury  In  a  justice's  court,  "the 
CCTtiorari  is  to  correct  the  verdict."  the  answer 
of  the  magistrate  must  show  that  there  was  a 
verdict,  and  what  verdict.  If  any,  was  rendered. 


S.  Same. 

Consequently,  where  the  answer  of  the  mag- 
istrate did  not  verify  the  allegations  of  the  pe- 
tition for  certiorari  as  to  the  rendition  of  a  ver- 
dict by  the  jury,  and  no  exceptions  were  taken, 
to  require  an  answer  more  explicit,  there  was  no 
error  on  the  part  of  the  juage  of  the  superior 
court  in  overruling  the  certiorari.  Assignments 
of  error  in  a  petition  for  certiorari,  which  are 
not  verified  by  the  answer  of  the  original  trial 
court,  present  nothing  for  determination  by  the 
superior  court  or  the  Court  of  Appeals. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  g  794.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hall  County; 
Kimsey,  Judge. 

Action  by  the  Chestnut  Mountain  Merchan- 
dise Company,  for  use  of,  etc.,  against  the 
Southern  Railway  Company.  From  an  order 
of  the  justice  refusing  to  sustain  a  demurrer, 
the  railroad  applied  for  writ  of  certiorari; 
and  from  a  judgment  overruling  the  writ 
it  brings  error.    Affirmed. 

John  J.  Strickland.  Ed.  Qulllian  and  C.  R. 
Faulkner,  for  plaintiff  In  error.  Wllford  B. 
Sloan,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiff  In  error  filed 
a  petition  for  certiorari,  making  assignments 
of  error  as  to  refusal  to  sustain  a  demurrer, 
and  as  to  the  admitting  in  evidence  of  the  re- 
ceipt of  Its  agent  for  the  freight  on  certain 
buggies,  and  the  allowance  of  an  amendment 
making  Oliver  &  Morrew  usees  of  the  Chest- 
nut Mountain  Merchandise  Company.  The 
petition  further  alleged  that  the  verdict  was 
erroneous,  for  lack  of  evidence.  The  certi- 
orari was  overruled  by  the  Judge  of  the  su- 
perior court,  and  exception  Is  taken  to  his 
Judgment 

We  cannot  reverse  the  Judgment  overruling 
the  certiorari.  The  judge  of  the  superior 
court  must  get  the  truth  of  the  case  from  the 
answer.  The  certiorari  would  not  He  until 
the  final  determination  of  the  case  In  the 
Justice's  court,  and  the  answer  of  the  jus- 
tice did  not  show,  either  that  the  case  bad 
been  finally  decided  by  verdict  or.  If  so,  what 
was  the  finding  of  the  jury.  Ordinarily  It 
must  appear  that  there  has  been  a  final  judg- 
ment, and  the  answer  of  the  Justice  must 
verify  the  Judgment  alleged  as  being  the 
Judgment  which  was  rendered.  By  the  terms 
Of  Civ.  Code  of  1896,  {  4149,  where  a  case  Is 
appealed  to  a  Jury  In  a  Justice's  court,  the 
verdict,  Instead  of  the  Judgment,  must  be  ex- 
cepted to.  This  Is  for  the  reason,  as  stated 
by  Chief  Justice  Jackson  In  Boroughs  v. 
White,  69  Ga.  844,  In  discussing  that  section 
(then  section  4157J)  of  the  C!ode,  that  "tbe 
purpose  of  this  enactment  Is  to  provide  for 
a  new  trial,  where  tbe  facts  and  law  demand 
it  No  power  exists  in  the  Justice  court  to 
award  a  new  trial  In  any  case.  To  obtain  it, 
tbe  injured  party  must  go  to  tbe  superior 
court  by  writ  of  certiorari,  or  the  verdict  of 
the  five  men  who  try  tbe  appeal  in  the  Justice 
court  will  stand  forever,  no  matter  how  un- 
just it  may  be."    But,  while  It  was  not  nee- 
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essary  that  the  answer  of  the  Justice  In  this 
case  should  show  a  final  judgment,  which 
would  follow  as  a  matter  of  course  upon  the 
rendition  of  the  verdict,  it  was  necessary 
that  the  answer  of  the  justice  should  verify 
the  fact  that  the  trial  before  the  jury  had  re- 
sulted In  a  verdict,  or  else  the  certiorari 
would  have  been  prematurely  brought,  and 
that  it  should  show  that  the  verdict  com- 
plained of  in  the  petition  wa«  in  reality  the 
verdict  rendered,  or  else  nothing  was  present- 
ed for  the  determination  of  the  court.  As 
the  justice  In  this  case  answered  merely  that 
the  case  "was  tried  before  a  jury,  as  set 
forth  In  the  petition,"  there  was  nothing  t>e- 
fore  the  judge  of  the  superior  court  for  de- 
termination, and  the  certiorari  was  properly 
overruled;  and  his  decision,  under  the  ex- 
press ruling  In  Manning  v.  OainesvUle,  125 
Ga.  239,  53  S.  E.  1002,  and  cases  therein  cit- 
ed, must  be  affirmed. 

We  do  this  the  more  willingly  because,  un- 
der the  decisions  of  this  court  in  O.  S.  &  F. 
R.  Co.  V.  Barfleld,  1  Oa.  App.  203,  58  S.  E. 
236,  Askew  v.  Southern  By.  Co.,  1  Oa.  App. 
79,  58  S.  E.  242,  and  Davis  v.  Elrkland,  1  Ga. 
App.  5,  58  S.  E.  200,  there  Is  no  merit  in  the 
other  assignment  of  error.  The  opinion  in 
Brown  v.  Bonds,  125  Ga.  841,  842,  844,  54  S. 
E.  933,  dted  by  learned  counsel  for  the  de- 
fendant in  error  as  authority  for  his  conten- 
tion that,  even  where  certiorari  is  taken 
from  the  result  of  a  trial  on  appeal  In  a  jus- 
tice's court,  a  final  judgment  must  appear,  is 
not  in  conflict  with  what  we  have  ruled 
above.  Nor  was  the  question  now  before  us 
involved  in  the  case  of  Brown  v.  Bonds.  For 
that  reason  it  is  not  applicable  to  this  case. 
The  decision  in  W.  &  A.  R.  R.  v.  Carson,  70 
Ga.  389  (2),  Is  controlling.  It  distinctly  and 
properly  construes  section  4149  of  the  ClvU 
Code  of  1895,  and  expressly  holds  that  it  is 
the  verdict  of  the  jury,  and  not  the  judgment 
thereon,  which  is  to  be  corrected  by  certio- 
rari. 

Judgment  affirmed. 


DUNCAN  V.  STATE.    (No.  171.) 
(Court  of  Appeals  of  Georgia.    Jan.  31,  1007.) 

1.  Homicide— Assault  with  Intent  to  Kill 
— Instructions. 

Where  a  defendant  iB  on  trial  for  assault 
with  intent  to  murder,  the  intention  to  kill 
must  be  proved,  and  is  a  question  of  fact,  the 
determination  of  which  Is  the  ezclusive  province 
of  the  jury.  To  charge  the  jury  In  such  a 
case  that  if  they  believed  defendant  committed 
an  assault  as  charged  in  the  bill  of  indlctmen^ 
and  that  the  oSense  would  have  been  murder  if 
death  had  resulted  aa  a  consequence,  then  the 
jory  would  be  authorized  to  find  the  defendant 
guii^  of  the  offense  of  assault  with  intent  to 
murder,  is  reversible  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Homicide,  {  COl.] 

2.  Cbiminal  liAW  —  Instbuctions  —  Cubk  of 
Error  by  Other  Instruction. 

Nor  is  the  error  cured  by  a  limitation  upon 
that  portion  of  the  charee,  bv  reference  to  the 
indictment,  in  these  words:    "Committed  an  as- 


sault upon  A.  T.  Daniel,  as  charged  in  the  bill 

of  Indictment" 

8.  Homicide — Assault  with  Intent  to  Kill 

— ^Instbuctions. 

The  charge  requested:  "If  yon  believe  that, 
if  the  defendant  had  killed  Daniel  under  the  cir- 
cumstances proven  in  this  case,  he  would  not 
have  been  guilty  of  the  offense  of  murder,  then 
I  charge  you  that  you  cannot  convict  the  de- 
fendant of  the  offense  of  assault  with  intent  to 
murder" — was  a  correct  statement  of  a  prin- 
ciple of  law  applicable  in  this  case,  the  benefit 
of  which  the  defendant  was  entitled  to  receive. 
It  was,  however,  not  reversible  error  to  refuse 
to  give  it  in  charge  to  the  jury,  in  view  of  the 
cliarge  given  upon  this  subject. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  697.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; Martin,  Judge. 

Bill  Duncan  was  convicted  of  assault  witli. 
Intokt  to  kill,  and  brings  error.    Reversed. 

John  R.  Co(^r,  for  plaintitf  in  error.  B. 
D.  Orabam,  SoL  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  indicted 
for  the  offense  of  assault  with  Intent  to  mur- 
der, and  on  the  trial  was  convicted.  He  as- 
signs error  on  a  portion  of  the  charge  of  the- 
trial  judge,  and  on  the  refusal  of  the  court  to 
give  in  charge  a  written  request  presented 
by  bis  counsel. 

1.  The  charge  of  which  complaint  is  made 
Is  In  these  words:  "Now,  If  you  should  be- 
lieve beyond  a  reasonable  doubt,  from  the 
law  given  you  In  charge  and  the  evidence 
Introduced  and  admitted  during  the  trial  of 
the  case,  that  the  defendant,  Bill  Duncan, 
committed  an  assault  upon  A.  T.  Daniel,  as 
charged  In  the  bill  of  indictment,  and  that  It 
would  have  been  murder  If  death  bad  re- 
sulted In  consequence  of  such  an  assault, 
then  yon  would  be  authorized  to  find  the  de- 
fendant gnllty  of  tbe  offense  of  assault  with 
Intent  to  murder.  If  yon  do  not  so  believe, 
you  would  not  be  authorized  to  find  him 
guilty  of  this  offense."  It  is  evident  tbat 
this  charge  deprived  the  jury  of  their  right 
to  determine  one  of  the  essential  elements 
of  the  crime  with  which  the  defendant  stood 
charged;  1.  e.,  to  determine  it  from  the  evi- 
dence. The  Intention  to  kill  is  an  absolutely 
essential  Ingredient  of  the  offense  of  assault 
with  Intent  to  murder,  and  must  always  be- 
proved.  It  cannot  be  presumed  or  deduced, 
as  stated  by  the  learned  trial  judge  who  pre- 
sided In  this  case.  Discussion  of  this  propo- 
sition Is  useless,  because  It  has  been  so  fre- 
quently decided  as  to  require  no  elaboration. 
Gilbert  v.  State,  00  Ga.  691,  16  S.  E.  652; 
Gallery  v.  State,  92  Ga.  463,  17  S.  B.  863; 
Lanier  v.  State,  106  Ga.  368,  32  S.  E:.  335. 
See,  also,  Patterson  v.  State,  85  Ga.  133,  11 
S.  E.  620,  21  Am.  St  Rep.  152.  "The  law  will 
Impute  the  Intention  to  kill  where  there  Is 
killing,  but  not  where  there  Is  none.  •  •  • 
That  an  effect  not  produced,  and  which.  If 
produced,  would  have  constituted  a  different 
offense  from  that  actually  committed,   was- 
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Intended,  Is  surely  tor  determination  by  tb« 
jury  as  a  matter  of  fact"  It  will  be  noticed 
that  there  baa  been  no  restriction  In  the 
later  cases  of  the  doctrine  thus  announced  by 
Justice  Blandford  In  the  Patterson  Case. 

2.  Bat  it  Is  insisted  by  counsel  for  defend- 
ant in  error  that  the  Indictment  charges  all 
tbe  essential  elements  of  the  crime  of  as- 
sault with  intent  to  murder,  and  that  there- 
fore It  was  not  erroneous  for  tbe  court  to 
charge  that  if  tbe  Jury  found  that  defendant 
"committed  the  assault  on  Daniel,  as  charged 
in  the  bill  of  indictment,"  etc.,  tbey  would 
be  authorized  to  find  him  guilty  of  assault 
with  intent  to  murder;  and  we  are  referred 
to  Jackson  t.  State,  125  Ga.  101,  53  S.  B.  607, 
aa  authority.  No  opinion  was  rendered  in 
tliat  case;  but,  from  reading  tbe  headnotes, 
we  Bee  a  board  distinction  between  the  charge 
dealt  with  there  and  tbe  one  now  under  con- 
sideration. The  wording  of  tbe  charge  in  the 
Jackson  Case  is  quite  different  from  that  In 
the  present  case,  and  the  portion  of  tbe 
charge  there  complained  of,  directly  and 
specifically,  refers  tbe  Jury  to  proper  instruc- 
tions which  bad  been  giren  and  were  to  be 
given  on  tbe  subject  of  Intention;  and  with 
all  this  tbe  Supreme  Court  pla&ed  its  decision 
solely  on  tbe  ground  tbat  the  error  was  not 
harmful  under  the  particular  facts  of  that 
case.  In  tbe  case  at  bar  we  are  not  prepared 
to  say  as  much.  Tbe  error  in  tbe  charge  in 
the  Jackson  Case  could  well  have  been  harm- 
less, for  tbe  first  statement  of  tbe  Judge 
quoted  in  tbe  beadnotes  was  (after  referring 
to  the  rules  above  mentioned):  "If  you  be- 
lieve •  •  •  that  the  defendant  was  guilty 
of  making  an  assault  with  intent  to  murder," 
etc.;  not  "an  assault,"  as  in  this  case.  In 
tbe  Jackson  Case  tbe  Judge  bad  already  given 
tbe  Jury  the  proper  rules  for  determining 
whether  the  offense  was  assault  with  intuit 
to  murder,  and  then  proceeded  to  add  to  tbe 
words,  "If  you  believe  that  the  defendant  was 
guilty  of  mailing  an  assault  with  intent  to 
nrarder,"  other  language,  some  of  which  was 
erroneous,  but  which,  even  then,  was  quail- 
fled  by  tbe  words,  "under  tbe  circumstances"; 
and  tbe  reviewing  court  held  that,  in  view  of 
what  preceded,  the  language  used  was  not 
necessarily  harmful.  In  the  present  case  the 
trial  Judge  charges  that  if  tbe  Jury  believe 
that  "tbe  defendant  committed  an  assault  up- 
on Daniel,"  it  may  become  an  assault  with  In- 
tent to  murder,  by  reason  of  a  certain  pre- 
sumption— a  presumption  which  arises  in 
cases  of  homicide,  but  which  is  never  implied 
where  death  does  not  ensue.  As  was  tersely 
said  by  Judge  Lumpkin,  in  the  Napper  Case, 
123  Ga.  573,  61  S.  E.  5&3:  "Where  death  does 
not  result  tbe  intent  to  kill  la  not  matter  of 
legal  presumption,  but  is  a  matter  to  be 
found  by  the  Jury."  We  are  clear  that  the 
defendant  is  entitled  to  have  more  specific 
Instructions  given  to  the  Jury  on  the  vital 
question  of  intention  than  a  mere  passing 
reference  to  the  indictment  which  contains 


tbe  words,  "with  Intent  then  and  {here  to 
kill,"  etc.;  more  eapecially  aa  tbe  Jury  were 
told  immediately,  after  tbe  mere  mention  of 
tbe  Indictment  in  the  very  next  succeeding 
words,  that  if  tbey  believed  it  would  have 
been  murder  if  death  had  resulted,  then  tbey 
would  be  authorized  to  find  defendant  guilty 
of  assault  with  Intent  to  murder. 

3.  Tbe  defendant,  at  the  proper  time,  pre- 
sented a  writtoi  request  to  tbe  court  to 
charge  as  follows:  "Gentlemen  of  tbe  Jury, 
if  you  believe  that  If  the  defendant  bad 
killed  Daniel  under  tbe  circumstances  proven 
in  this  case,  be  would  not  have  been  guilty 
of  tbe  offense  of  murder,  then  I  charge  you 
tbat  you  cannot  convict  tbe  defendant  of  tbe 
offense  of  assault  with  intent  to  murder." 
This  request  is  the  converse  of  tbe  charge 
which  has  been  held  to  be  erroneous;  and 
for  that  reason  it  might  be  thought  to  be  in- 
appropriate. But  in  Napper  t.  State,  supra, 
Lumpkin,  J.,  very  clearly  shows  tbat  any 
supposed  inconsistency  is  only  apparent  but 
not  real;  and  a  request  in  substantially  the 
same  words  as  that  now  before  us,  was  ap- 
proved. 123  Ga.  674,  61  S.  B.  592.  In  tbe 
Napper  Case,  however,  no  such  charge  as 
tbat  of  which  complaint  is  made  in  this  case 
was  given,  and  a  new  trial  was  refused  be- 
cause the  court  was  satisfied,  upon  an  ex- 
amination of  the  entire  charge,  tbat  it  oorered 
tbe  principle  included  in  the  request  And 
in  this  case,  after  a  critical  review  of  tbe 
entire  charge,  we  would  bold  tbe  same  thing, 
and  affirm  the  Judgment  were  this  refusal 
to  charge  the  only  error  assigned.  But  in 
view  of  tbat  portion  of  tbe  charge  which  is 
the  ground  of  the  first  complaint  above  stated 
(and  which  has  been  held  erroneous,  in  sev- 
eral cases  subsequent  to  those  we  cite),  It 
would  have  been  better  to  have  presented  the 
request  to  tbe  Jury  in  Its  own  verbiage.  The 
concluding  words  of  the  particular  charge  of 
which  complaint  is  made  do  not  afford  a  sub- 
Btantlal  compliance  with  the  request;  for, 
when  tbe  Judge  added,  "If  you  do  not  so 
believe,  you  would  not  be  authorized  to  find 
him  guilty  of  this  offense,"  the  language  was 
so  general  that  the  Jury  might  have  well  been 
left  in  doubt  as  to  whether  be  referred  to  tbe 
assault  or  to  the  Intent — both  of  which  had 
Just  been  mentioned  in  the  same  connection. 

We  are  compelled  to  grant  a  new  trial, 
although  we  might  be  reluctant  to  do  so  on 
account  of  tbe  evidence  as  It  appears  in  the 
record.  Our  sense  of  obligation  to  the  law 
leaves  no  alternative. 

Judgment  reversed. 


SOUTHERN  COTTON  OIL  CO.  v.  GLAD- 
MAN.    (No.  83.) 
(Court  of  Appeals  of  Georgia.    Feb.  20,  1907.) 

1.  Master  and  Sebvart— Dutt  to  Furnish 
Safe  Place  in  Which  to  Work. 

The  master  is  under  absolute  duty  to  his 
servant,  not  only  to  furnish  hiny^»  %ue 
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in  which  to  worlc,  but  also  to  warn  him  of  any 
unusual  or  newly  developed  dangeis  which  arise 
in  the  course  of  the  emplojrment  and  which  are 
likely  to  escape  an  ordinarily  prudent  servant's 
knowledge  under  the  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  Si  171-174,  297- 
310.] 

2.  Saux. 

The  servant  may,  without  creating  an  im- 
putation of  negligence  against  himself,  rely  upon 
the  master's  performance  of  these  duties  until 
such  time  as  he  shall  discover,  or  in  the  exercise 
of  ordinary  diligence  should  discover,  that  there 
has  been  a  failure  in  this  respect  upon  the  nuu»- 
ter's  part. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  S47-M9,  67^ 
677.] 

8.  Sake— AssuvFTiOR  or  Risks— What  Biskb 

AasniiED. 

The  assumption  by  the  servant  of  the 
known  ordinary  risks,  even  of  a  dangerous  em- 
ployment, does  not  carry  with  it  the  Assumption 
of  an  unknown  supervening  extraordinary  haz- 
ard occasioned  by  the  master's  negligence. 
iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  {{  647-549.] 

4.   SAIO!. 

A  master  is  negligent  and  responsible  to  the 
servant  for  injuries  resulting  proximately  there- 
from, if  by  his  order  he  causes  the  servant  to 
do  an  act  which  exposes  him  to  a  danger  known 
to  the  master,  but  unknown  to  the  servant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di(. 
vol.  34,  Master  and  Servant,  S{  290-296.] 

6.  Sake. 

The  direct  order  of  the  master  to  do  an  act 
In  the  performance  of  which  the  servant  is  in- 
jured may  be  shown  by  the  servant  as  a  cir- 
cumstance tending  to  excuse  him  from  the  exer^ 
else  of  that  degree  of  caution  which  would  law- 
'  fully  be  expected  of  him  in  the  absence  of  such 
command. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  778-788.] 

6.  Sahk. 

Even  the  direct  and  immediate  order  of  the 
master  will  not  justify  a  servant  in  rashly  expos- 
ing himself  to  a  known  and  obvious  danger ; 
and  if,  in  compliance  with  the  command  in  such 
cases,  the  servant  be  injured,  he  cannot  recover 
of  the  master  therefor. 

iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  84,  Master  and  Servant,  {{  '778-788.] 

7.  Sake. 

Although  the  servant,  at  the  time  of  the  In- 
jury, may  be  performing  a  duty  so  dangerous  as 
to  Involve  the  element  of  rashness,  yet  if  this 
rash  conduct  is  not  a  natural,  proximate,  or 
contributory  cause  of  his  being  hurt,  and  the 
Injuries  are  received  by  reason  of  an  independ- 
ent act  of  negligence  on  the  master's  part,  the 
mere  fact  of  his  being  engaged  in  the  rash  con- 
duct mentioned  will  not  preclude  his  right  of 
recovery. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  34,  Master  and  Servant,  §§  795-800.] 

8.  Nbolioencb  —  Actions  —  Question   fob 

JUBT. 

Questions  of  diligence  and  of  nesligence.  In- 
cluding contributory  negligence,  address  them- 
selves peculiarly  to  the  jury,  and  a  court  prop- 
erly declines  to  solve  them  by  decision  on  de- 
murrer, except  in  plain,  indisputable  cases. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Disr. 
vol.  87,  Negligence,  §{  277-286.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  WadilDgtoa; 
Hardeman,  Judge. 


Action  by  one  Gladman  against  tbe  South- 
ern Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Lamar  &  Callaway,  for  plaintiff  In  error. 
F.  H.  Golley  and  R.  G.  Norman,  for  defend- 
ant in  error. 

POWELL,  J.  The  exception  in  this  case 
is  to  tbe  overruling  of  a  demurrer.  Gladman 
sued  tbe  Soutbem  Cotton  Oil  Company  for 
personal  injuries  sustained  by  bim  pending 
tbe  relation  of  master  and  servant  Tbe 
parts  of  the  petition  material  to  an  under- 
standing of  tbe  points  decided  may  be  sum- 
marized as  follows:  Plaintiff  was  a  member 
of  tbe  nigbt  crew  at  defendant's  plant  at 
Wasbington,  Ga.,  and  among  other  duties 
there  devolved  upon  him  the  oiling  of  the 
bearings  upon  a  certain  piece  of  machinery. 
In  order  to  perform  this  duty  it  was  neces- 
sary for  him  to  mount  a  ladder,  as  during 
the  course  of  bis  employment  be  bad  fre- 
quently done  witb  safe^;  there  being  no 
obstruction  or  object  of  danger  to  be  en- 
countered in  his  so  doing.  Tbe  locality  In 
which  this  serriee  was  performed  bad  been, 
until  about  two  weeks  prior  to  the  date  of 
tbe  injury,  illuminated  by  an  electric  light; 
and  during  tbe  period  while  tHe  light  was 
present  tbe  plaintiff  had  so  thoroughly  famil- 
iarized himself  with  the  location  of  objects 
that  be  was  able,  "with  perfect  safety  and 
without  peril,"  to  perform  this  duty  even  in 
tbe  dark.  One  night,  about  two  weeks  after 
tbe  light  bad  been  removed,  the  plaintiff, 
relying  upon  a  continuance  of  previously 
existing  conditions,  went  up  this  ladder  to 
oil  the  machinery.  During  that  day,  with- 
out notice  to  tbe  plaintiff,  tbe  defendant  bad 
caused  a  metal  pulley  to  be  attached  to  a 
rapidly  revolving  shaft,  and  to  be  located 
Just  above  the  ladder,  and  In  such  close  prox- 
imity thereto  that  to  have  attempted  to 
mount  the  ladder  and  oil  the  machinery  In  a 
bright  day  would  have  been  perilous,  and  at 
night  almost  impossible,  without  grave  dan- 
ger to  life  and  limb.  The  plaintiff  was  ignor- 
ant of  this  new  condition,  and  was  given 
no  warning  thereof,  but,  on  tbe  contrary, 
was  mounting  tbe  ladder  in  obedience  to  an 
expressed  command  from  his  master  to  go  up 
and  oil  the  bearings.  Under  these  circum- 
stances be  was  struck  by  the  pulley  and  In- 
jured. The  petition  also  contains  tbe  ordi- 
nary allegations  as  to  tbe  master's  knowledge 
of  this  danger  and  of  tbe  plaintiff's  lack 
of  knowledge,  either  actual  or  constructive. 
The  defendant  filed  a  general  demurrer,  and 
amplllied  tbe  grounds  by  contentions  that  it 
appears  from  tbe  petition  that  the  lnjurie.s 
were  the  result  of  tbe  plaintiffs  own  negli- 
gence; that  plaintiff  by  the  exercise  of  ordi- 
nary care  could  have  avoided  tbe  Injury ;  that 
the  defendant  was  without  negligence  con- 
tributing to  the  Injury;  that  plaintiff's  own 
negligence  In  going  Into  a^place  luiown  by 
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him  to  be  dang:eroTis,  without  a  light,  amount- 
ed to  rashness ;  that  the  plaintiff's  means  of 
kno\i-ledge  or  of  discovering  the  dangers  In- 
cident to  the  position  In  which  he  was  placed 
\ras  equal  to  that  of  defendant;  that  the 
plaintiff  Tentured,  In  the  dark,  without  a 
light,  into  close  and  dangerous  proximity 
to  and  Into  the  midst  of  dangerous  machinery 
vhile  In  motion,  which  was  such  a  self-evl- 
dently  dangerous  performance  that  the  plain- 
tiff thereby  assumed  the  risk  and  dangers 
thereof.  The  trial  court  overruled  the  de- 
murrer. 

1.  That  It  is  an  actionable  wrong  for  the 
master  to  so  change  the  arrangement  of  his 
plant  as  to  place  such  a  dangerous  Instru- 
mentality as  a  rapidly  revolving  metal  pulley 
in  close  and  perilous  proximity  to  a  ladder 
wbich  it  is  the  duty  of  a  servant  to  mount 
in  the  dark,  and  to  send  the  servant  up  the 
ladder  without  notice  or  warning,  Is  too 
axiomatic  to  admit  of  discussion  or  the  cita- 
tion of  authority.  As  Labatt  says,  In  his 
Master  dc  Servant,  §  240:  "A  master  Is  prima 
facie  bound  to  Instruct  the  servant  as  to  all 
rislvs  which  are  abnormal  or  extraordinary, 
and  are  at  the  same  time  of  such  a  kind 
that  the  servant  cannot  be  held  chargeable 
with  adequate  comprehension  of  their  nature 
and  extent,  or  of  the  proper  means  by  which  to 
safeguard  himself.  The  presumption  is  that 
III  risks  which  belong  to  this  category  are  not 
l^nown  to  the  servant  Hence  the  question 
whether  the  servant  should  have  been  warn- 
ed is  always  for  the  Jury,  where  the  evidence 
is  faifly  susceptible  of  the  construction  that 
the  peril  to  wbich  bis  Injury  was  due  was 
one  of  this  description,  and  there  Is  no  posi- 
tire  evidence  tending  to  charge  him  with 
Bctnal  or  constructive  knowledge  of  that 
peril  This  principle  is  equally  applicable 
vbete  the  risks  In  question  existed  at  the 
time  when  the  servant  commenced  the  per- 
formance of  his  contract,  or  were  afterwards 
created  by  some  material  change  in  the  In- 
trinsic condition  or  relative  arrangements  of 
the  mstrumentalltles  by  which  the  work  was 
being  done,  or  of  the  substances  which  the 
Injored  person  or  his  coemployCs  were  re- 
quired to  handle." 

2, 3.  "As  a  general  rule,  a  servant  Is  under 
DO  obligation  to  Inspect  the  appliances  about 
which  he  works,  or  that  part  of  the  plant 
b;  which  bis  safety  may  be  afCected,  for  the 
purpoae  of  discovering  concealed  dangers 
which  would  not  be  disclosed  by  superflcial 
obcervation."  He  may  rely  upon  the  pre- 
nunptlon  that  tbe  master  will  perform  the 
duties  required  of  him  as  to  the  safety  of 
tbe  plant  and  of  the  Instrumentalities  by 
which  the  work  Is  to  be  performed.  South- 
ern Cotton  Oil  Co.  V.  Dukes,  121  Ga.  787,  49 
S.  E.  788  (2) ;  Duke  v.  Bibb  Mfg.  Co.,  120  Oa. 
lOTi  48  &  E.  408.  Of  course.  If  as  a  matter 
of  fact  a  servant  knows  of  the  creation  or  of 
tbe  existence  of  the  abnormally  dangerous 
condition,  or  in  the  exercise  of  ordinary  dili- 


gence should  know  of  It,  his  relation  to  It  Is 
similar  to  what  It  would  be  If  the  hazard 
were  a  normal  one.  Crown  Cotton  Mills  v. 
McNally,  123  Ga.  35,  61  S.  E.  13 ;  Stubbs  v. 
Atlanta  Cotton  Mills,  92  Oa.  495,  17  S.  E. 
746;  Skipper  v.  Southern  Cotton  Oil  Co.. 
120  Ga.  942,  48  S.  E.  359 ;  Steele  v.  Georgia 
Iron  Co.,  121  Oa.  460,  49  8.  E.  291.  The  or- 
dinary and  usual  risks  of  the  employment, 
though  there  be  great  dangers  attendant 
thereon,  are  assumed  by  the  servant.  He 
does  not  assume  the  risk  of  additional,  un- 
known dangers  imposed  by  the  master's  neg- 
ligence; nor  Is  he  bound  to  anticipate  such 
dangers.  Such  supervening  negligence  of  the 
master  creates  an  extraordinary  hazard,  up- 
on which  a  recovery  of  damages  may  be 
predicated.  Southern  Cotton  Oil  Co.  v. 
Dukes,  supra;  Blount  Carriage  Co.  v.  Ware, 
125  Ga.  571,  54  S.  B.  637. 

4.  Among  the  absolute,  continuous,  and 
nondelegable  duties  of  the  master  to  the  serv- 
ant is  the  duty  "to  refrain  from  giving  or- 
ders which  will  require  a  servant  to  put 
himself  In  such  position  that  he  will  be  sub- 
jected to  tbe  risks  of  Injuries  from  a  dan- 
gerous Instrumentality."  Labatt,  M.  &  S.  | 
114;  Moore  v.  Dublin  Cotton  Mills,  127  Oa. 
609,  56  S.  E.  839.  Some  courts  have  charac- 
terized a  breach  of  this  duty  as  being  almost 
criminal.  Herdler  v.  Buck's  Stove  &  Range 
Co.,  136  Mo.  17,  37  S.  W.  115. 

5.  Since  the  servant  is  authorized  to  act 
upon  the  belief  that  the  master  will  properly 
perform  all  his  duties  growing  out  of  the 
relation,  he  is  also  justifiable  In  taking  for 
granted  that  the  master  will  not  give  him  an 
order  which  will  expose  him  to  unusual  dan- 
ger and  to  risks  not  already  assumed  by  him.- 
As  Justice  Cobb  says.  In  the  case  of  Moore 
V.  Dublin  Cotton  Mills,  supra:  "A  servant 
is  bound  to  obey  the  order  of  his  master,  un- 
less tbe  command  Includes  a  violation  of  the 
law,  or  the  act  required  is  so  obviously  dan- 
gerous that  no  person  of  ordinary  prudence 
would  undertake  to  perform  It  Where  the 
master  himself  gives  the  order,  and  the  serv- 
ant obeys  it  and  is  Injured  as  a  consequence 
thereof,  of  course,  the  master  Is  liable."  We 
quote  again  from  another  portion  of  this 
same  opinion:  "If  a  servant  although  an- 
adult,  and  fully  cognizant  of  his  general 
duty  In  reference  to  tbe  machine,  and  aware 
of  the  dangers  ordinarily  Incident  to  Its  op- 
eration, obe3rs  a  direct  order  of  a  servant, 
authorized  by  his  master  to  give  the  direc- 
tion. In  reference  to  the  mode  and  manner  of 
operating  the  machine,  and  Injury  results, 
the  master  Is  liable,  unless  the  act  required 
to  be  done  Is  one  so  obviously  dangerous  that 
no  reasonably  prudent  man  would  undertake 
to  perform  it,  or  the  servant  was  aware  of 
tbe  danger,  or  could,  by  the  exercise  of  or- 
dinary care,  have  discovered  It,  and  tbe  mas- 
ter had  equal  means  with  tbe  servant  of  dis- 
covering the  danger  attendant  upon  obedi- 
ence of  tbe  order."    In  dlscussjag  tiie  doc^ 
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trine  that  contributory  negligence  1b  usually 
negatlyed  by  evidence  that  the  servant  acted 
upon  a  direct  6rder,  Labatt,  M.  &  S.  S  439, 
says:  "Although  the  circumstances,  when 
abstracted  from  the  facts  of  the  giving  of  the 
order,  may  he  such  as  to  Justify  a  court  In 
holding  that  the  servant  appreciated  the  dan- 
ger to  which  his  Injury  was  due,  and  was 
negligent  In  subjecting  himself  to  that  dan- 
ger, such  a  conclusion  Is,  In  a  large  number 
of  Instances,  not  warrantable,  If  the  testi- 
mony goes  to  show  that  the  immediate  oc- 
casion of  his  being  subjected  to  that  danger 
was  his  compliance  with  the  order.  The  ef- 
fect of  this  doctrine  Is  that,  where  the  serv- 
ant. In  obedience  to  an  order,  performs  a 
duty  which,  though  dangerous.  Is  not  so  dan- 
gerous as  to  threaten  immediate  Injury,  or 
where  It  Is  reasonably  probable  that  the 
'  work  may  be  safely  done  by  using  more  than 
ordinary  caution  or  skill,  he  may  recover,  If 
Injured.  It  will  be  seen  that  this  rule,  when 
analyzed,  amounts  to  nothing  more  than  a 
statement  that.  In  determining  what  is  ordi- 
nary care  on  the  imrt  of  a  given  individual, 
all  the  circumstances  of  his  position  should 
be  regarded,  including,  in  cases  like  the  pres- 
ent, the  servant's  orders,  the  demands  of 
his  duty,  the  apparent  risk  to  be  met,  and 
the  purpose  of  bis  action,  no  less  than  his 
physical  surroundings.  Having  weighed  all 
these  considerations,  unless  the  case  then 
discloses  that  the  risk  was  such  as  would  not 
be  taken  by  a  man  of  common  prudence  so 
situated,  the  court  cannot  Justly  declare  that 
the  taking  of  that  risk  by  the  servant  In  obe- 
dience to  orders  was  negligence.  The  prac- 
tical result  of  such  a  doctrine,  when  stated 
In  terms  of  the  servant's  knowledge,  is  that 
\3ie  servant  may  maintain  an  action  unless  he 
not  only  knows  what  Is  the  risk  to  be  en- 
countered, but  also  that  It  will  probably  be 
attended  with  Injury  which  he  cannot  avoid 
by  the  exercise  of  care  and  caution." 

6.  Of  course,  a  servant  who  rashly  exposes 
himself  to  a  known  danger,  which  common 
prudence  ought  to  show  him  could  not  be  en- 
countered without  probable  injury,  cannot  re- 
cover In  case  he  is  thereby  injured,  even 
though  his  conduct  be  sanctioned  or  com- 
manded by  the  master. 

7.  The  rash  act  of  the  servant,  however, 
in  order  to  preclude  his  recovery.  If  his  In- 
jury result  from  negligence  of  the  master, 
must  be  a  natural,  proximate,  or  contributing 
cause  of  the  Injury.  This  rule  is  Implied  In 
the  epithet  "contributory,"  as  applied  to  the 
servant's  alleged  negligence,  and  is  sustain- 
ed by  so  great  an  abundance  of  authority 
as  to  preclude  the  necessity  for  citations.  In 
the  case  at  bar  It  may  have  been  rash  for 
the  servant  to  perform  the  alleged  duty  of 
mounting  a  ladder  and  oiling  the  bearings  of 
revolving  machinery  In  the  dark.  If  he  had 
been  hurt  by  falling  from  the  ladder,  or  by 
being  struck  or  caught  by  the  machinery  In 
Its  usual  condition,  his  rashness  in  undertak- 


ing the  work  would  have  precluded  a  recov- 
ery. But  the  quality  of  his  rashness  must 
be  measured  In  accordance  with  the  sur- 
roundings as  he  had  known  them,  and  as  be 
had  a  right  to  expect  still  to  find  them.  He 
was  not  hurt  by  the  dangers  he  had  under- 
taken to  encounter,  but  by  a  new  and  unex- 
pected thing  of  dittager,  attributable  directly 
to  bis  master's  negligence. 

8.  The  statement  of  the  eighth  beadnote 
Is  also  too  well  recognized  to  require  elabora- 
tion. We  announce  it  merely  as  basis  for 
the  statement  that  upon  the  trial  the  defend- 
ant may  ask  the  opinion  of  the  Jury  as  to 
those  matters  of  negligence  and  of  contribu- 
tory negligence  which  It  Is  sought  to  have  the 
Judge  solve  by  demurrer ;  and  if  that  branch 
of  the  court  shall  decide  that  the  plaintiff 
was  guilty  of  contributory  negligence  under 
the  circumstances,  they  should  find  for  the 
defendant,  and  this  court  will  freely  yield 
Its  acquiescence  to  their  Terdict, 

Judgment  affirmed. 


KINO  ▼.  SEABOARD  AIR  UKB  B.T. 

SEABOARD  AIR  WNE  RY.  v.  KINO. 

(Nos.  28,  29.) 

(Court  of  Appeals  of  Georgia.    Jan.  29,  1907.> 

1.  Masteb  and  Servant— Injubies  to  Skbv- 

ANT— PBESUMPTIONS. 

In  a  suit  by  an  employe  against  a  railway 
company  for  an  injury  received  in  the  running 
of  the  cars,  where  the  negligent  thing  complained 
of  existed  independently  of  the  acts  of  the  plain- 
tiff or  of  a  fellow  servant,  a  presumption  arises, 
upon  proof  of  the  injury  having  been  so  r^ 
ceived,  that  the  company  was  negligent,  and 
that  the  plaintiff  was  not  at  fault. 
■  [Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |{  877-893.] 

2.  Same— Danqkbous  Appliances. 

A  servant  may  recover  from  his  master  for 
an  injury  occasioned  by  a  dangerous  instru- 
mentality negligently  maintained  by  the  master, 
although  it  appear  that  the  servant  was  not 
ignorant  of  the  existence  of  such  dangerous  in- 
strumentality, if  it  is  shown  that  at  the  time  of 
the  injury  the  servant  was  rendered  oblivious 
or  otherwise  incapable  of  exercising  his  informa- 
tion as  to  the  existence  of  the  dangerous  thing, 
on  account  of  the  engrossing  character  of  the 
work  at  hand  or  other  excusing  circumstances 
brought  about  by  proper  attention  to  duty,  and 
not  by  his  own  carelessness.  The  requirement 
in  Civ.  Code  1895,  §  2612,  that  "it  must  •  •  • 
appear  that  the  servant  injured  did  not  know 
and  had  not  equal  means  of  knowing  such  fact, 
and  by  the  exercise  of  ordinary  care  could  not 
have  known  thereof,"  is  subject  to  the  foregoing 
limitation. 
8.  Sake. 

Where  the  railway  company  by  which  the 
servant  is  employed  uses  the  tracks  of  another 
railway  company  for  the  operation  of  its  trains 
thereon,  the  former  company  is  liable  to  its 
servant  for  Injuries  received  by  him  on  account 
of  a  negligently  constructed  low  overhead  bridge 
spanning  such  tracks,  without  "telltales"  or 
other  means  of  warning. 
4.  Pleading — Amenduent. 

An  amendment  to  the  petition,  which  mere- 
ly varies  the  acts  of  negligence,  but  which  does 
not  complain  of  any  different  wrong  or  injury 
from  that  set  forth  in  the  original  petition,  is 
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not  (Object  to  the .  objection  tbat  it  aeta  forth 
t  new  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  aee  Cent.  Dig. 
Tol.  39,  Pleading.  (}  686-700.] 

(Syllabna  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Reld, 
Judge. 

Action  by  one  King  against  the  Seaboard 
Air  I^e  Railway.  Judgment  of  nonsuit 
Plaintiff  brings  error,  and  defendant  asslgna 
cros&error.  Judgment  on  main  bill  of  ex- 
ceptions reversed;    on  cross-bill,  affirmed. 

W.  B.  Hammond  and  Andrews  &  Skeen, 
for  plaintiff.  Brown  &  Randolph,  for  defend- 
ant 

POWELL^  J.  King  brought  suit  against 
tbe  railway  company  for  personal  Injuries  re- 
ceived by  him  pending  his  employment  as  a 
bralieman.  He  was  hurt  by  being  struck  by 
an  overhead  bri  dge  at  Magnolia  street  cross- 
ing in  the  city  of  Atlanta.  This  bridge  was 
located  over  a  part  of  the  tracks  of  the  West- 
ern &  Atlantic  Railroad  Company,  which 
were  being  used  by  the  Seaboard  Air  Line 
Etallway  In  reaching  Its  freight  depot.  In  the 
center  of  tbe  city,  from  Howell's  Station, 
three  or  four  miles  away.  There  were  no 
"telltales"  or  other  means  of  giving  warning 
of  approach  to  the  bridge.  The  train  was 
made  up  by  th«  crew,  Including  the  plaintiff, 
at  a  point  near  the  bridge,  and  among  the 
carg  was  Inserted  an  unusually  high  foreign 
(nmtture  car.  It  was  necessary,  in  order  to 
ixevent  Injury  to  the  wheels,  that  as  soon  aa 
tbe  train  was  pat  In  motion  the  brakeman 
sboold  Instantly  mount  the  cars  and  release 
tbe  brakes.  The  conductor  having  given  or- 
ien  for  the  train  to  go,  the  brakeman  trans- 
mitted the  signal  to  the  engineer,  and,  as  the 
train  started,  mounted  the  cars  and  began  to 
loosen  the  brakes,  which  bad  been  made  fast 
on  all  the  cars.  He  first  turned  off  the  brakes 
on  the  car  next  to  the  engine,  and  started  to 
tbe  second  car,  running  as  he  went;  and  as 
be  approached  tbe  brake  at  the  further  end 
of  that  car,  which  was  the  high  furniture 
car  above  referred  to,  be  was  struck  on  the 
bade  of  tbe  head  and  neck  by  the  bridge  and 
knocked  to  tbe  ground,  where  he  was  further 
injured  by  tbe  train.  Tbe  plaintiff  had  been 
in  the  employment  of  the  defendant  company 
aa  a  brakeman  for  about  10  months,  and  bad 
been  In  the  particular  employment  which  re- 
qnired  him  to  pass  under  this  bridge  for 
abont  10  days.  The  plaintiff  further  stated 
tbat  in  passing  under  this  bridge  previously 
be  had  ducked  his  bead,  and  that  be  had  seen 
tbe  other  employes  of  the  company  do  tbe 
same.  He  bad  passed  under  tbe  bridge  in 
coming  Into  tbe  city  ttiat  day.  The  Injury 
happened  about  10  o'clock  In  the  morning  on 
a  fair  day. 

In  explaining  wby  he  did  not  notice  the 
bridge,  so  as  to  prevent  his  being  hurt,  the 
plaintiff,  who  was  a  witness  In  his  own  be- 
bslf,  said:    "I  got  up  on  top  of  the  car  and 


released  tbe  brakes.  When  I  got  on  tbe  sec- 
ond car,  I  bad  to  make  a  step  up  of  some- 
thing like  two  or  three  feet  I  kept  going 
back  until  tbe  bridge  struck  me.  My  back  was 
towards  tbe  bridge  all  the  time.  I  was  in  a 
hurry  to  get  back,  and  suppose  I  never  looked 
at  tbe  bridge.  If  I  had  turned  clear  around, 
I  would  have  seen  the  bridge.  I  would  not 
have  seen  it,  If  I  looked  to  tbe  right  or  the 
left.  It  is  a  very  long  bridge.  If  I  had  got 
right  down  under  there,  I  could  have  looked 
to  tbe  right  or  left  and  seen  it  I  knew  there 
was  a  Magnolia  street  bridge,  but  I  wasn't 
thinking  about  It  at  the  time.  My  mind  was 
on  my  work,  and  it  was  on  my  mind  altogeth- 
er. I  was  thinking  about  what  I  was  doing, 
and  not  a  thing  else.  If  I  bad  been  tbinking 
about  tbe  bridge,  and  hadn't  turned  my  back, 
and  bad  ducked  my  head  like  I  had  always 
done,  I  would  have  passed  under  It  *  *  * 
When  I  started  out  tbat  morning  I  was  in  a 
hurry  to  let  these  brakes  off.  It  was  the  rule 
to  hurry  all  the  time,  tbe  quicker  tbe  better. 
I  don't  remember  that  there  was  any  Im- 
minent collision  with  us  at  tbe  time.  It 
seems  that  we  were  In  a  hurry  for  something. 
It  was  Just  tbe  rules  to  always  get  them  off 
as  quick  as  you  can.  As  well  as  I  remember, 
it  was  like  It  always  was.  I  don't  remember 
anything  special.  Tbe  rule  was  always  to  be 
In  a  hurry  in  taking  off  brakes.  It  was  the 
same  as  any  other  day  I  suppose.  There 
were  no  'telltales'  out  there  on  the  Western 
&  Atlantic  tracks  that  were  used  by  the  Sen- 
board  Air  Line,  and  bad  not  been  since  I  had 
been  working  there.  •  •  •  After  I  got 
up  to  the  train  I  climbed  right  up  to  tbe  side 
of  the  car  next  to  the  engine.  I  was  in  a 
great  hurry,  with  my  mind  on  my  work.  It 
was  the  usual  rule  to  be  In  a  hurry  to  take 
off  the  brnkes,  and  I  took  them  off  as  quick 
as  I  could.  An  ordinary  freight  car  is  some- 
thing like  from  32  to  36  feet  long.  I  was 
struck  before  I  let  tbe  second  brake  off. 
That  Is  right,  as  near  as  I  can  remember.  I 
suppose  It  took  something  like  five  or  ten  sec- 
onds after  I  left  tbe  first  brake  before  I  could 
get  to  tbe  second.  *  *  *  I  didn't  think 
abont  the  bridge  at  all.  Tou  asked  me  your- 
self if  I  wasn't  nearer  the  bridge  than  I 
thought  I  was,  and  I  say,  'Yes,  sir,'  but  the 
bridge  never  entered  my  mind.  What  I 
meant,  by  saying  that  I  was  nearer  the  bridge 
than  I  thought  I  was,  was  this:  The  space 
from  where  I  got  on  tbe  car  to  tbe  bridge, 
after  going  back  and  looking  at  it  after  get- 
ting out  of  the  hospital,  tbe  first  place  I 
went —  I  went  to  look  at  tbe  distance  from 
tbe  switch  to  tbe  bridge,  and  It  was  not  as 
far  as  I  had  an  Idea  It  was;  while  I  didn't 
think  at  the  time  I  was  at  work,  that  Is  how 
I  came  to  say  that  I  went  down  on  tbe 
bridge  and  looked  from  the  bridge  up  to  tbe 
switch  point.  While  I  was  In  the  hospital  I 
got  to  studying  how  far  It  was  from  there. 
I  found  that  it  was  nearer  than  I  thought  It 
was  while  I  was  in  the  hospital.  I  Just  look- 
ed at  It  from  the  bridge.    I  ne^c^r  thought 
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about  tbe  distance  -when  I  -was  at  work.  It 
never  entered  my  mind.  I  was  thinking 
a1)out  my  work.  I  was  busy,  and  never 
tbonght  about  tbe  bridge.  After  I  got  oat  of 
tbe  hospital  I  went  to  look  at  It,  and  from 
tbe  bridge  up  to  tbe  switch  point  It  appear^ 
ed  to  be  a  great  deal  nearer  than  It  seemed 
in  thinking  It  over.  I  said  I  knew  there  was 
a  Magnolia  street  bridge.  I  didn't  know  I 
was  so  near  to  It.  I  didn't  know  I  was  in 
tbe  neighborhood  of  it  I  thought  I  was  fur^ 
ther  from  It  than  I  was.  •  *  •  I  am  not 
denying  anything.  I  tell  you  I  didn't  think 
about  the  bridge.  It  is  true  that  I  walked 
upon  the  car,  and  didn't  turn  around  and 
look,  because  the  bridge  didn't  enter  my 
mind.  Anybody  knows  that  I  would  not 
walk  up  and  let  the  bridge  knock  me  off,  if 
it  had  entered  my  mind.  I  was  thinking 
about  what  I  was  doing.  I  didn't  have  my 
mind  on  one  thing  else." 

Tbe  petition  alleged,  as  ground  of  negli- 
gence, the  breach  of  defendant's  duty  to 
plaintiff,  in  that  it  failed  to  see,  before  allow- 
ing the  train  on  which  petitioner  was  em- 
ployed to  pass  under  the  bridge,  that  the 
same  was  a  sufficient  distance  from  tbe 
trade  for  the  body  of  petitioner,  located 
as  be  was,  to  pass  thereunder  In  safety;  al- 
so, that  it  failed  to  see  that  all  proper  and 
Sufficient  "telltales,"  guard  ropes,  or  other 
devices  were  placed  at  a  safe  and  sufficient 
distance  from  the  bridge  to  pat  petitioner  on 
notice  of  the  approach  thereto,  so  that  peti- 
tioner could  have  protected  himself  from 
coming  In  contact  with  the  bridge.  By  an 
amendment  the  plaintiff  alleged  tbe  follow- 
ing further  ground  of  negligence:  "After  the 
train  was  made  up,  and  it  was  starting  to- 
wards Howell's  Station,  your  petitioner,  in 
tbe  discharge  of  bis  duties  as  brakeman, 
climbed  the  front  end  of  the  front  car,  next 
to  the  engine,  the  train  being  already  in  mo- 
tion, and  went  back,  along  the  top  of  said 
car,  to  let  off  the  brakes.  It  was  necessary 
for  him  to  make  great  haste,  for  the  reason 
that  the  brakes  were  on  and  tbe  train  had 
started  to  move,  and  it  was  not  only  his  duty 
to  release  the  brakes,  but  to  do  it  as  quickly 
as  possible.  For  this  reason  be  hurried  up 
tbe  front  end  of  the  car,  and  hurried  along 
tbe  top  of  the  first  car,  and  hurriedly  let  off 
the  brake  on  that  car,  and  then  made  as 
much  haste  as  be  possibly  could  to  pass  onto 
the  second  car  for  the  purpose  of  letting  off 
the  brake  on  that  car;  his  Intention  being  to 
then  pass  onto  the  third  car,  and  let  off  the 
brake  on  that  one.  So  urgent  was  the  neces- 
sity to  let  off  these  brakes  quickly  that  your 
petitioner's  mind  was  completely  engrossed 
and  absorbed  with  the  performance  of  that 
duty,  and  he  was  hurrying  along  tbe  top  of 
the  second  car,  with  bis  back  towards  the 
engine  and  the  bridge  which  the  train  was 
approaching,  when  be  was  knocked  off  tbe 
second  car,  near  tbe  rear  end,  as  set  forth 
in  his  original  declaration.  At  tbe  time  he 
was  knocked  off,  his  mind  was  Intent  upon 


letting  off  the  brakes  on  that  car,  to  the  ex- 
clusion of  every  thought  about  the  bridge. 
And  your  petitioner  avers  that  the  car  on 
which  he  was  at  the  time  he  came  into  con- 
tact with  the  bridge  was  more  dangerous 
than  the  ordinary  freight  car,  for  the  reason 
that  it  was  considerably  higher,  which  in- 
creased the  danger  to  your  petitioner  of  being 
struck  by  said  bridge.  And  your  petltionM" 
avers  that  neither  before  climbing  upon  said 
train  nor  while  thereon  did  he  receive  any 
warning  from  tbe  conductor  of  said  train, 
or  from  any  one  else,  of  the  increased  dan- 
ger of  going  upon  the  higher  car,  and  that 
his  mind  was  so  engrossed  and  absorbed  by 
the  urgent  necessity  for  releasing  tbe  brakes 
quickly  that  he  did  not  think  about  or  con- 
sider the  fact  of  the  Increased  danger,  but 
was  wholly  absorbed  in  the  performance  of 
the  duties  of  his  position.  Under  these  cir- 
cumstances your  petitioner  avers  that  It  was 
negligent  in  the  defendant  not  to  have  warn- 
ed your  petitioner  of  the  Increased  danger 
of  tbe  high  car,  and  to  have  Inserted  said 
high  car  in  tbe  train  without,  at  the  same 
time,  warning  your  petitioner  of  the  increas- 
ed danger  tberefrom.  And  your  i)etltloner 
avers  that  the  Insertion  of  said  high  car  in 
the  train,  and  the  failure  6f  tbe  defendant  to 
warn  him  of  the  Increased  danger,  was  the 
cause  of  his  being  knocked  off  tbe  same  and 
receiving  the  injury  as  set  forth  In  Ills  origi- 
nal petition."  To  this  amendment  the  de- 
fendant filed  various  grounds  of  demnrrer. 
However,  as  counsel  for  the  defendant,  in 
their  brief  and  argument,  summarize  these 
demurrers  as  raising  tbe  point  "that  tbe 
amendment  set  up  a  new  cause  of  action, 
which  was  offered  more  than  two  years  aft- 
er the  cause  of  action  arose,  and  If  It  sets  up 
a  new  cause  of  action  It  [the  amendmMitl 
should  not  have  been  allowed,  and  oae  rea- 
son therefor  would  be  that  tbe  statute  of 
limitations  had  run,"  and  as  we  find  that 
this  substantially  states  the  matter  correct- 
ly, we  will  not  set  the  demurrers  forth  more 
elaborately.  These  demurrers  were  overrnl- 
ed.  At  tbe  conclusion  of  the  plaintiff's  testi- 
mony, upon  motion  of  the  defoidant,  a  non- 
suit was  awarded.  This  judgment  the  plain- 
tiff in  error  In  tbe  main  bill  of  exceptions 
brings  up  for  review.  In  the  cross-bill  tbe 
defendant  assigns  error  npon  tbe  overruling 
of  the  demurrers  to  the  amendment. 

1.  The  negligence  complained  of  In  this  ac- 
tion not  being  the  act  of  a  fellow  servant, 
nor  being  an  act  In  the  performance  of 
which  tbe  plaintiff  himself  was  engaged.  It 
was  not  necessary  for  bim  to  show  affirma- 
tively either  that  be  himself  was  blameless 
or  that  tbe  railway  company  was  negligent 
further  than  to  prove  the  fact  of  his  being 
injured  as  stated  In  the  petition,  because  the 
proof  of  such  injury  immediately  raised 
against  the  company  a  presumption  of  negli- 
gence, and  the  plaintiff  thereupon  became 
prima  facie  entitled  to  recover,  without  fur- 
ther proof,  unless  bis  testimony  established 
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some  defense  which  would  defeat  bim.  Cen- 
tral a  Co.  ▼.  KeUy,  58  Ga.  107  (6),  113;  Cen- 
ttal  R.  Co.  T.  Kenney,  58  Ga.  4S9;  Sa-vannah 
Ry.  Oa  T.  Day,  »1  Ga.  676  (2),  679,  17  8.  B. 

2.  It  Is  not  Impossible,  however,  for  a 
plaintiff,  after  casting  the  burden  upon  tbe 
defendant  In  such  a  case,  to  disprove  bis 
case,  by  showing  afOrmatlvely  that,  despite 
the  presumption  to  tbe  contrary,  he  himself 
was  negligent  or  that  tbe  company  was  not, 
or  by  establishing  some  other  defense,  stjch 
as  that  the  act  of  negligence  was  embraced 
in  one  of  the  known  risks  wblcb,  under  tbe 
employment,  he  assumed.  In  determining  tbe 
ultimate  qaestlon  of  liability,  recourse  must 
tlierefore  be  bad  to  tbe  reciprocal  obligations 
imposed  upon  the  master  and  tbe  servant  by 
ttie  contract  of  employment.  These  are  terse- 
ly set  forth  in  Civ.  Code  1895,  §§  2611,  2612. 
These  Code  sections  are  not  statutory  in 
origin,  but  are  merely  declaratory  of  the 
general  law  as  it  previously  existed,  and 
must  be  construed  accordingly.  Tbe  fact  of 
their  being  codified  into  the  written  law  does 
not  add  to  them  any  quality  of  ezbaustlve- 
ness,  but  still  leaves  them  to  be  construed 
in  accordance  with  all  tbe  various  excep- 
tions, qualifications,  and  extensions  to  which 
the  principles  announced  therein  were  sub- 
ject before  they  were  placed  In  the  Code. 
As  is  shown  by  Labatt,  In  tbe  Introductory 
statement  to  his  most  excellent  work  on 
Master  and  Servant,  these  doctrines,  thus  de- 
fining tbe  extent  of  a  servant's  right  to  re- 
cover damages  for  injnrles  received  by  him  in 
tbe  course  of  the  employment,  represent  tbe 
result  of  a  compromise  between  the  principle 
that  the  servant  agrees  to  assume  all  the 
risks  Incident  to  the  work  undertaken  by 
bim  and  tbe  principle  that  the  master  is  an- 
swerable for  the  consequences  of  any  negli- 
gent acts  which  may  b,e  committed  by  him- 
self or  his  agents.  To  quote  from  this  same 
author,  as  be  proceeds  further  with  the  sub- 
ject: "A  proposition  which  has  so  frequent- 
ly been  enunciated  by  the  courts  as  to  have 
become  axiomatic  is  that,  prima  facte,  a  serv- 
ant does  not  assume  any  risks  which  may  be 
obviated  by  the  exercise  of  reasonable  care 
on  tbe  master's  part  In  other  words,  tbe 
abnormal,  unusual,  or  extraordinary  risks 
▼Ucfa  tbe  servant  does  not  assume  as  being 
Incidental  to  the  work  undertaken  by  bim 
are  those  which  would  not  have  existed  if 
the  master  h'ad  fulfilled  his  contractual  du- 
ties.  •  •  •  A  second  proposition,  which 
Is  also  beyond  the  reacb  of  controversy.  Is 
that  every  risk  which  an  employment  still 
Involves  after  a  master  has  done  everything 
that  he  Is  bound  to  do  for  tbe  purpose  of  se- 
eming the  safety  of  bis  servants  Is  assumed, 
as  a  matter  of  law,  by  each  of  those  servants. 
This  doctrine  prevents  recovery  unless  evi- 
dence is  Introduced  wblcb  warrants  the  In- 
ference that  tbe  injured  person  was  incapa- 
ble of  appreciating  tbe  risk  from  which  bis 
Injury  resulted." 


It  can  hardly  be  questioned  that  a  jury 
would  be  authorized  to  find  that,  as  to  a 
brakeman  whose  duties  require  bis  presence 
on  the  top  of  the  cars,  it  is  an  act  of  negli- 
gence for  a  railway  company  to  maintain 
across  tbe  tradu,  without  "telltales"  or  other 
efficient  means  of  warning,  an  overhead 
bridge  so  low  as  to  strike  employes  passing 
thereunder.  Savannah  Ry.  Co.  v.  Day,  91 
Ga.  676,  17  8.  B.  969  (1);  Stirk  v.  Central 
R.  Co.,  79  Oa.  496,  6  8.  E.  106.  These  cases 
also  bold  that  the  question  of  the  plaintifTs 
contributory  negligence  In  such  cases  Is  for 
tbe  Jury,  and  is  not  to  be  resolved  in  tbe  de- 
fendant's favor  by  a  nonsuit.  But  It  is  con- 
tended that  the  plaintiff  Is  precluded  from  re- 
covery in  the  case,  for  that  the  master's 
negligence  in  maintaining  tbe  low  bridge  was 
one  of  the  risks  assumed  by  the  servant,  be- 
cause be  knew  there  was  such  a  low  bridge 
and  knew  where  It  was  located.  The  theory 
that  tbe  servant's  knowledge  or  Ignorance 
of  tbe  dangerous  instrumentality  by  which 
he  is  hurt  determines  the  absence  or  the  ex- 
istence of  culpability  on  tbe  master's  part  has 
been  tbe  subject  of  much  Judicial  decision. 
In  each  and  all  of  Its  various  phases.  With 
unanimity  of  accord  It  is  agreed  that  if  the 
servant  knows,  at  tbe  time  of  tbe  injury, 
of  tbe  defect  and  of  the  danger,  and  is  in 
mental  position  to  be  aware  of  both,  the 
master  is  not  to  be  held  liable,  whether  tbe 
question  be  viewed  from  the  Juridical  aspect 
of  the  servant's  Implied  contractual  assump- 
tion of  tbe  risk,  or  of  bis  contributory  negli- 
gence. Upon  the  extension  of  the  rule  to  tbe 
case  of  a  servant,  who,  although  he  has  been 
possessed  of  actual  knowledge  of  the  danger-, 
ous  condition  brought  about  by  his  master's 
negligence,  is  for  tbe  time  being  deprived  of 
the  power  to  exercise  tbat  actual  knowledge 
by  reason  of  obliviousness,  or  by  Incapacity 
to  appreciate  tbe  danger,  or  by  temporary 
forgetfulness,  brought  about  by  the  engross- 
ing character  of  tbe  labor  which  his  du^ 
requires  bim  to  be  performing  at  the  time  btt 
is  injured,  the  courts  have  taken  widely  di- 
vergent views.  Many  courts  hold,  with  un- 
wavering rigidity,  tbat  the  servant's  knowl- 
edge Is  fatal  to  his  case,  despite  the  fact 
that  any  other  reasonable  man,  with  a  proper 
regard  for  his  master's  interests,  would  have 
been  subject  to  tbe  same  injury  under  tbe 
same  circumstances.  Other  courts  bold  that 
If  the  forgetfulness  or  the  Incapacity  to  real- 
ize tbe  danger  is  excusable,  and  Is  brought 
about  by  reason  of  proper  attention  to  tbe 
master's  business,  the  servant  may  recover. 

In  our  Judgment  the  state  of  the  servant's 
knowledge  should  be  considered  as  of  ttao 
moment  of  tbe  Injury.  We  cannot  know  a 
thing  until  our  mind  is  capable  of  grasping  it, 
and  we  no  longer  know  it  when  our  mind  - 
Is  Incapable  of  retaining  It.  The  knowledge 
on  tbe  part  of  tbe  servant  wblcb  precludes 
bis  recovery  may  be  actual  or  constructive. 
If  he  knows  of  the  danger,  or  if  4n  the  due 
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exercise  of  his  duty  toward  his  master  he 
ought  to  know  It,  the  role  is  the  same.  If 
on  account  of  youthfulness  or  mental  weak- 
ness the  servant's  mind  Is  Incapable  of  grasp- 
ing the  knowledge  of  the  danger,  though  it  be 
before  his  very  eyes,  the  courts  with  una- 
nimity hold  that  he  has  not  assumed  the 
risk ;  for  the  law  will  not  put  upon  the  young 
or  weak  mind  the  burden  of  grasping  that 
which  It  cannot  grasp.  It  therefore  seems 
reasonable  to  us  to  say  that  the  law  does 
not  put  upon  any  man's  mind  the  burden 
of  retaining  that  which  it  cannot  retain. 
If  the  failure  to  retain  is  through  inattention 
to  duty,  the  servant  is  at  fault;  but  if  it  is 
the  result  of  attention  to  duty,  of  doing  what 
he  ought  to  do,  the  servant  Is  not  at  fault  It 
Is  not  more  unreasonable  to  Imply  a  construc- 
tive lack  of  knowledge  In  favor  of  the  servant 
when  attention  to  duty  brings  forgetfulness 
than  It  is  to  imply  a  constructive  knowledge 
against  him  when  attention  to  duty  would 
bring  such  knowledge.  Ordinarily  an  implied 
assumption  runs  with  the  servant's  contract 
of  employment  that  he  will  obtain  and  retain 
knowledge  of  the  risks  incident  to  the  em- 
ployment, and  that  he  will  use  that  knowl- 
edge for  tlie  purpose  of  protecting  himself. 
U  Is  fair  that  a  negligent  failure  on  Ills  part 
either  to  obtain,  to  retain,  or  to  use  such 
knowledge  should  prevent  his  calling  upon 
the  master  for  indemnity  for  an  injury  re- 
sulting from  his  own  breach  of  his  contract 
of  employment  as  to  these  very  things.  On 
the  other  band,  where  the  servant  has  done 
all  that  any  one  coming  up  to  the  law's 
standard  of  an  ordinarily  prudent  man  woufd 
have  done,  under  the  same  circumstances, 
either  to  obtain,  retain,  or  use  such  knowl- 
edge, and  has  not  obtained  It,  or  does  not  re- 
tain it,  a  breach  of  the  contract  in  this  re- 
spect is  not  to  be  Imputed  to  him;  and  if 
the  Injury  results,  not  from  accident,  but 
from  negligence  of  the  master,  he  should  be 
allowed  to  bold  the  master  liable  for  the 
breach  of  the  master's  Implied  obligation  in 
the  contract  of  employment.  The  practical 
effect  of  the  eases  holding  to  the  contrary 
is  to  maintain  that  the  servant  is  required 
at  his  peril  to  exercise  in  some  cases-  of  this 
class— especially  in  just  such  cases  as  tills 
of  dangerous  overhead  bridges — a  degree  of 
skill  and  vigilance  which,  to  borrow  an  Il- 
lustration from  Labatt  (IVI.  &  S.  159),  Is  equul 
to.  if  not  greater  than,  that  which  was  pos- 
sessed by  the  pilot  described  in  Mark  Twain's 
"Life  on  the  Mississippi,"  who,  when  his 
turn  at  the  wheel  arrived,  even  when  he  was 
aroused  at  the  hour  of  midnight  in  the  dark- 
est and  most  tempestuous  weattier,  was  ex- 
pected to  comprehend  at  a  glance  the  exact 
position  of  the  boat,  without  any  instructioa 
from  his  predecessor  at  the  post. 

Moreover,  the  position  we  are  now  assert- 
ing is  not  without  an  abundance  of  able  au- 
thority to  support  it  In  addition  to  the 
Georgia  cases  of  Savannah  Ry.  Go.  v.  Day, 


and  Stirk  v.  Central  R.  Go.,  supra,  we  cite 
Kane  v.  Northern  Central  Ry.  Co.,  128  U. 
S.  91,  9  Sup.  Gt  16,  32  L.  Ed.  339  (holding 
that  It  was  for  the  Jury,  where  the  brake 
man's  necessary  haste  in  getting  to  the 
brakes  caused  him  to  forget  a  known  defect 
In  a  car);  McGovem  v.  Oil  Co.,  11  App.  Div. 
(N.  T.)  588,  42  N.  Y.  Supp.  595  (sustaining 
verdict  where  brakeman  was  injured  by  an 
overhead  beam  of  which  he  had  knowledge, 
his  attention  being  distracted  by  cries  of  a 
person  near  by);  Wallace  v.  Railroad  Co„ 
138  N.  T.  302,  33  N.  D.  1069  (holding  that  a 
brakeman  on  top  of  a  moving  train  is  not,  as 
a  matter  of  law,  chargeable  with  negligence 
simply  because  he  does  not  continually  bear 
In  mind  the  precise  location  of  the  train  rela- 
tively to  a  bridge  over  the  track);  Chicago, 
etc.,  Ry.  Co.  v.  Goebel,  20  111.  App.  163,  af- 
firmed 119  111.  515,  10  N.  B.  369  (holding  that 
laborers  have  the  right  to  l>ecome  so  engross- 
ed In  their  labor  as  to  become  oblivious  to 
the  approach  of  trains,  and  that  such  forget- 
fulness will  not  preclude  recovery);  Harker 
▼.  Burlington,  etc.,  Ry.  Co.,  88  Iowa,  409,  55 
N.  W.  316,  45  Am.  St  Rep.  242  (quoting  from 
1  Shear.  &  Red.  Neg.  t  213:  "The  mere  tech- 
nical fact  of  the  servant's  knowledge  of  a  de- 
fect is  not  sufficient  to  exonerate  the  master. 
If  for  any  reason  the  servant  forgets  It  and 
Is  not  at  fault  In  forgetting  It  at  the  precise 
time  he  suffers  thereby" — an  urgent  demand 
for  speed  on  the  employe's  part  Is  held  as 
sufficient  excuse  for  the  forgetfulness); 
Brown  v.  New  York,  etc.,  Ry.  Co.,  42  App. 
Dlv.  (N.  Y.)  548,  59  N.  Y.  Supp.  672,  affirmed 
166  N.  Y.  626,  60  N.  E.  1107  (verdict  sustain- 
ed for  a  fireman  leaning  out  of  window,  in 
performance  of  duty  of  watching  movements 
of  another  train,  struck  by  mall  crane  tempo- 
rarily forgotten  by  him);  Chicago,  etc,  Ry. 
Co.  V.  Cleveland,  92  111.  App.  308  (holding 
under  the  Illinois  statute,  which  Is  substan- 
tially Identical  in  terms  with  our  Civ.  Code 
1895,  U  2611,  2612,  "that  the  term  'knowl- 
edge,' as  used  in  defining  assumed  risks, 
means  no  more  than  that  all  the  facts  and 
circumstances  surrounding  the  given  case 
must  be  sufliclent  to  charge  the  employe  with 
the  required  information,"  and  that  a  train- 
man struck  by  a  flag  shanty  negligently 
located  might  recover  despite  his  knowledge 
of  the  location,  when  his  attention  was  dis- 
tracted by  the  engrossing  character  of  his 
duty  at  the  moment) ;  Northern-  Pacific  R,  Ca 
V.  Moi-tenson,  63  Fed.  530,  11  a  a  A.  335  (a 
low  bridge  case) ;  Mason  &  O.  R.  Go.  ▼.  Yock- 
ey,  103  Fed.  265,  43  G.  G.  A.  228  (question 
of  whether  fireman  was  negligent  In  forget- 
ting the  condition  which  caused  him  to  be  in- 
jured, he  being  engrossed  in  his  duties,  is  for 
the  jury). 

We  are  content  to  close  this  discussion  by 
adopting  the  views  expressed  in  the  same 
valuable  treatise  to  which  we  have  already 
referred  so  often  in  this  opinion  (Labatf s 
Master  &  Servant  p.  166)^  as  foUptn:   "A 
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correct  Tlew  of  the  sltnatlon,  it  Is  submitted, 
cannot  be  arrived  at,  unless  we  wholly  elim- 
inate from  tbe  question  tbe  element  of  a 
freedom  of  will  wblcb  bas  no  existence,  ex- 
cept In  the  Imagination  of  a  certain  school 
of  economists,  and  resort  to  first  principles 
for  the  purpose  of  ascertaining  what  stand- 
ard of  diligence  Is  demanded  from  tbe  em- 
ployer by  those  large  considerations  of  pub- 
lic policy,  upon  which,  in  the  last  analysis,  tbe 
whole  law  of  negligence  may  be  said  to  rest 
If  we  Tlew  the  subject  from  this  standpoint, 
oil  the  difficulties  of  tbe  subject  will  vanish. 
All  that  is  necessary  is  to  construe.  In  a  man- 
ner appropriate  to  the  relations  of  the  parties 
to  the  contract  of  service,  the  principle  that  no 
person  has  a  right  to  keep  his  property  in 
snch  a  condition  that  persons  who,  with  his 
consent,  are  brought  Into  close  relations  with 
it,  win  be  likely  to  receive  Injury,  even 
though  they  may  exercise  all  tbe  care  which 
it  Is  Justifiable  to  expect  from  them  under 
the  circumstances.  If  the  degree  of  care 
which  the  servant  must  exercise  in  order  to 
escape  injury  Is  greater  than  that  which, 
considering  the  exigencies  of  the  work  and 
other  matters  which  are  likely  to  divert  his 
attention  and  produce  a  temporary  forgetful- 
ness  of  a  known  danger,  it  is  reasonable  to  de- 
mand from  men  of  average  prudence  and  aver- 
age powers  of  observation,  then  it  may  be 
fairly  maintained  that  the  master  ought,  to 
bear  the  responsibility  of  any  accident  which 
may  occur,  quite  Irrespective  of  the  question 
whether  the  servant  was  or  was  not  aware 
of  the  nature  and  extent  of  the  danger.  The 
acceptance  of  this  principle  would  not  In- 
volve any  very  startling  changes  in  the  law 
as  we  now  have  It  It  would  merely  require 
ns  to  fix  the  standard  of  care  incumbent 
on  the  master,  with  a  view  to  the  consider- 
ation that  as,  the  implied  agreement  of  the 
servant  is  merely  that  he  will  use  ordinary 
diligence  In  the  discbarge  of  his  functions, 
It  li  a  breach  of  duty  in  the  master  to  keep 
bis  Instrumentalities  in  such  a  condition  that 
ordinary  diligence  will  not  always  save  the 
servant  from  injury.  A  rule  formulated  up- 
on this  basis  would  not  make  the  master  an 
insurer,  nor  would  It  necessarily  render  blm 
liable  simply  for  the  reason  that  his  appli- 
ances were  old  and  Imperfect  It  would 
merely  make  his  liability  dependent  upon 
whethOT  he  had  or  had  not  acted  unreason- 
ably, and  therefore  negligently,  in  holding 
out  inducements  to  do  work  which,  at  cer- 
tain conjunctures  not  unlikely  to  arise,  could 
not  be  performed  safely  without  the  exercise 
of  a  degree  of  care  which  no  fair-minded, 
considerate  person  would  demand  from  a 
servant  Such  a  rule  would  not  Impose  any 
burden  upon  the  employer  which  a  Just  and 
sensible  man  -would  be  unwilling  to  bear, 
and  would  effectually  prevent  that  cruel 
abuse  of  the  doctrine  of  assumption  of  risks, 
which  has  done  so  much  to  embitter  the  feel- 
ing with  which  capitalists  are  regarded  by 
tbe  working  classes." 
58  8.B.-17 


It  may  be  proper  for  us  to  distinguish  this 
case  from  the  cases  of  Blackstone  v.  Central 
Ry.  Co.,  112  Ga.  762,  88  S.  E.  79,  East  Tenn. 
By.  Co.  V.  Head,  92  Ga.  723,  18  S.  B.  976, 
and  Price  v.  Central  By.  Co.,  124  Ga.  899. 
B3  S.  E.  456.  In  none  of  these  cases  was 
tbe  decision  upon  this  precise  point  In  the 
case  of  Blackstone,  who  was  hurt  by  being 
struck  by  a  pole  located  too  near  the  track, 
it  was  shown  that  he  was  yardmaster,  and 
not  only  under  tbe  duty  of  knowing  the  loca- 
tion of  the  pole,  but  also  of  warning  other 
employes.  Head's  Case  turned  on  the  point 
that  he  was  not  acting  under  emergency,  and 
that  he  carelessly  took  an  unsafe  time  and 
place  to  look  out  from  the  engine,  whereby  he 
caused  himself  to  be  struck  by  a  post  of 
which  he  had  full  knowledge.  In  Price's 
Case  tbe  question  of  forgetfulness  or  obliv- 
iousness, caused  by  attention  to  duty,  was 
not  Involved.  Even  if  there  be,  in  the  rea- 
soning upon  which  any  of  these  cases  are 
based,  anything  In  conflict  with  the  rule 
which  we  are  here  announcing,  we  feel  Jus- 
tified In  relying  upon  the  older  decisions  In 
Savannah  Ry.  Co.  v.  Day  and  Stirk  v.  Rail- 
way Co.,  supra.  These  cases  clearly  recog- 
nize that  the  servant  may  forget  and  that 
to  guard  against  this  forgetfulness  tbe  com- 
pany ought  to  orect  and  maintain  "tell- 
tales." Tbe  "telltales"  would  arouse  him 
from  bis  obliviousness,  and  he  would  be  able 
to  escape  Injury.  Simmons  v.  Railway  Co., 
92  Ga.  658,  18  S.  B.  999,  is  akin  to  the  pres- 
ent case  in  basic  principles;  and  in  that  ac- 
tion a  recovery  by  the  servant  was  held  to 
be  authorized. 

3.  It  Is  Insisted  by  the  defendant  that  since 
the  track  which  was  being  used  was  the 
property  of  the  Western  &  Atlantic  Railroad 
Company,  and  not  of  the  defendant  the 
former  company  alone  would  be  liable  for 
the  Injury.  Unquestionably  the  allegations 
of  the  petition  set  forth  a  cause  of  action 
against  the  Western  &  Atlantic  Railroad 
Company.  It  Is  also  true  that  in  most  of, 
if  not  In  all  of,  the  cases  In  the  Georgia  Re- 
ports, where  employes  of  one  railway  compa- 
ny have  been  injured  by  the  defective  condi- 
tion of  another  railway  company's  tracks, 
roadway,  etc,  which  were  being  used  under 
an  arrangement  between  tbe  two  companies, 
the  suits  were  Instituted  against  tbe  com- 
pany owning  the  tracks,  etc.,  and  not  against 
tbe  company  sustahiing  the  relation  of  mas- 
ter. This  is  probably  due  to  the  fact  that 
more  defenses  are  open  to  the  master  com- 
pany than  to  the  otiiec.  However,  the  right 
to  sue  tbe  company  owning  the  tracks,  etc., 
Is  not  exclusive.  As  was  said  by  Chief  Jus- 
tice Bleckley,  In  Ellison  v.  Georgia  R.  Co., 
87  Ga.  722,  13  S.  B.  809,  under  a  similar 
state  of  circumstances:  "Far  more  reason- 
able would  It  be  to  treat  both  the  negligent 
parties  as  wrongdoers,  and  make  them  both 
answerable  for  tbe  result  to  which  they  mu- 
tually contributed,  than  to  excuse  one  of 
them  because  the  other  was  also  at  tatUt" 
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The  master's  duty  to  furnish  a  safe  place  to 
work  Is  absolute,  and  be  cannot  sblft  tbls 
responsibility.  The  well-considered  case  of 
Story  V.  Concord,  etc.,  R.  Co.,  70  N.  H.  364, 
48  Atl.  288,  Is  directly  In  point.  Tbere  Is 
some  conflict  of  opinion  In  the  decisions  of 
the  courts  of  the  different  states,  as  to  this 
question,  but  we  adopt  the  above  as  the 
sounder  view. 

We  have  not  overlooked  the  contention  of 
the  defendant  that  the  evidence  as  to  the 
fact  that  the  tracks  belonged  to  the  Western 
ft  Atlantic  Railroad  Company  and  were  leas- 
ed by  the  Seaboard  Air  I>lne  Railway  Is 
hearsay,  and  therefore  of  no  probative  value. 
An  Inspection  of  the  evidence  set  out  In  the 
record  does  not  sustain  this  contention.  That 
tbere  was  a  lease  of  the  tracks  by  the  lat- 
ter company  from  the  former  appears  to  be 
sustained  only  by  hearsay;  but  the  proof 
was  direct  that  the  tracks  belonged  to  the 
Western  &  Atlantic  Company,  and  that  the 
Seaboard  Company  was  using  tbem  for  the 
operation  of  trains.  This  alone  Is  material. 
The  exact  nature  of  the  agreement  by  which 
the  use  came  about  Is  not  so.  - 

4.  The  Judgment  complained  of  in  the 
cross-bill  was  not  erroneous,  dty  of  Co- 
lumbus V.  Anglln,  120  Oa.  785,  48  S.  B>.  318 
(6);  Colley  v.  Gate  City  Coffin  Co.,  92  Ga. 
664,  18  S.  E.  817. 

Judgment  on  the  main  bill  of  exceptions 
reversed;   on  the  cross-bill,  affirmed. 


ATLANTA  ft  B.  A.  L.  RT.  v.  McMANUS. 

(No.  107.) 

(Court  of  Appeals  of  Georgia.    Feb.  2.^  1907.) 

1.  COITBTS  —  Recobos— CoBREcnon— InSTBOC- 
TIONS. 

Although  a  copy  of  the  charge  of  the  court 
has  been  approved  and  filed,  the  trial  judge  has 
the  power  to  change  the  same,  by  correcting  er- 
rors made  in  transcribing. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  18,  Courts,  a  3U9,  372.] 

2.  EVIDBRCB— HIU.BBAT. 

The  testimony  of  a  witness  to  a  fact  of 
which  he  swears  he  has  personal  knowledge  is 
not  rendered  inadmissible  by  the  further  low- 
ing that  he  also  knows  it  from  hearsay. 
8.  Witnesses— Cboss-Examination— Bias. 

"The  right  of  cross-examination,  thorough 
and  sifting,  belongs  to  every  party  as  to  the 
witnesses  called  against  him."  AVhen  the  object 
is  to  show  bias,  great  latitude  should  be  allowed. 
tEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {  1192.J 

4.  Same. 

Where  a  witness  had  testified  on  a  former 
trial,  as  to  one  of  the  most  vital  questions  in 
the  case,  that  it  would  have  been  impossible 
for  the  deceased  to  have  fallen  from  a  car  door 
if  certain  bars  had  not  been  removed  from 
across  the  same,  and  on  the  trial  under  review 
testifipd  that  he  had  studied  over  the  matter  and 
found  it  to  be  different,  whereupon  be  was  being 
subjected  to  the  following  cross-examination: 
"Q.  What  do  you  now  say,  what  do  you  swear 
now,  do  you  take  it  back  or  stand  to  what  you 
swore?  A.  I  will  lake  it  laack.  I  will  leave  it 
to  any  railroad  man.  He  could  easily  have 
gone  under  it  or  over  it.  because  it  is  in  the 


center  of  the  cab  door.  Q.  So  you  take  it  back, 
do  you?  A.  I  take  that  question  back  I  an- 
swered there.  Q.  Mr.  Vance,  when  you  swore 
it  before,  were  j'ou  swearing  the  truth?" — and 
opposing  counsel  interrupted  the  examination 
with  the'following  objection:  "That  is  a  totallv 
iniproper  question,"  upon  which  the  court  ruled. 
"Yea,  1  don't  think  that  is  proper,"  held,  that 
counsel  was  within  the  limits  of  legitimate 
cross-examination. 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  1230.] 

5.  Master  and  Servant— Action  fob  Inju- 
ries TO  E)iflot£— Pbesuuptions  and  Bob- 
DEN  OF  Proof— Habuijess  Ebbob. 

In  a  suit  against  a  railway  company  for  the 
homicide  of  an  employ^  through  the  alleged  neg- 
ligence of  a  fellow  servant,  an  instruction  to 
the  jury  that  if  the  plaintiff  proves  that  the 
death  of  the  deceased  employe  was  occasioned 
by  the  railway  company  in  the  running  of  its 
cars,  and  nothing  further  appears,  a  prima 
facie  case  of  liability  is  made  out,  is  erroneous. 

(a)  Such  an  error  is  not  rendered  harmless  by 
giving  in  a  subsequent  portion  of  the  charge  the 
correct  law  on  the  subject,  unless  the  court  so 
plainly  instructs  the  jury  that  the  charge  first 
given  is  incorrect  as  that  the  jury  cannot  bt 
confused  and  misled. 

{Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant^  {  965;  vol.  40, 
Trial,  »  706,  709.] 

6.  Same. 

.  In  a  suit  against  a  railway  company  for 
the  homicide  of  an  employ^,  in  order  to  author' 
ize  a  recovery  the  plaintiff  must  catise  it  to 
appear  both  that  the  defendant  was  negligent 
and  that  the  employe  was  free  of  fault;  but 
when  the  death  of  the  employe  is  caused  in  the 
running  of  the  train,  either  one  or  both  of  these 
elements,  according  to  the  nature  of  the  case, 
may  be  prima  facie  supplied  by  the  proof  of 
the  injury  being  so  received. 

7.  Same— Feixow  Sebvakis— Statdtobt  Pbo- 

VISIONS. 

Under  the  statute  in  this  state,  an  employe 
of  a  railway  company  does  not  assume  the  risk 
of  injury  from  the  negligence  of  a  co-employe, 
and  it  is  not  error  for  the  court,  in  a  proper 
case,  so  to  instruct  the  jury. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  546,  567.] 

8.  SAUE— ASSUVFTION   OV  RiSK— WHAT   RiBKB 

Assumed. 

Although  an  employment  may  be  fraught 
with  certain  known  dangers,  yet  if,  notwith- 
standing those  dangers,  the  conditions  are  such 
that  the  servant  by  the  exercise  of  due  care 
may  perform  the  duties  of  the  employment  with- 
out probable  Injury,  the  servant,  in  assuming 
the  risks  of  these  dangers  by  entering  ur  re- 
maining in  the  employment,  does  not  assume  the 
risk  of  an  Independent,  unexpected,  supervening 
danger  produced  by  the  negligence  of  the  mas- 
ter, or,  In  cases  of  railway  companies,  by  the 
negligence  of  a  fellow  servant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §1  543,  547,  567.] 

9.  Tbiai^Instbuctiohb— Invasion  of  Pbov- 
iNCE  of  Jubt. 

It  is  erroneous  for  the  judge,  in  his  charge, 
to  assume  or  to  instruct  the  jury  that  certain 
things,  not  directly  made  so  by  law,  are  or  are 
not  negligent. 

lEd.  Note. — For  rases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  429.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Polk  County; 
Irwin,  Judge. 

Action  by  Mrs.  McManus  against  the  At- 
lanta   ft    Birmingham    A^  Line   Railway. 
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Judgment   for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Brown  &  Randolph  and  Janes  &  Hutcbens, 
for  plaintiff  in  error.  Janes  &  Hunt,  Buun 
ft  Trawidc,  and  Arnold  &  Arnold,  for  de- 
fendant in  error. 

POWELL,  J.  A  recovery  for  sometbtng 
OTer  $11,000  was  obtained  by  Mrs.  McManns 
against  tbe  defendant  railway  company  on  ac- 
count of  tbe  deatb  of  ber  husband,  T.  P.  Mc- 
Manns, who  was  killed  while  In  tbe  service  of 
tbe  company  as  a  conductor  on  a  construction 
train.  It  was  contended  on  bebnlf  of  tbe 
plaintiff  (hat  her  husband,  while  standing  la 
tbe  end  door  of  the  cab  at  the  rear  of  tlie 
train,  which  was  backing  slowly  across  a 
trestle,  discovered  the  presence  of  a  number 
of  laborers  on  the  trestle,  about  300  feet 
away,  and  caused  a  slow-down  signal  to  be 
given  to  the  engineer,  who  Instead  of  merely 
gradually  slowing  down,  threw  on  tbe  air 
brakes  in  full  emergency,  thus  causing  tbe 
train  to  stop  Instantly  with  a  sudden  jerk, 
whereby  McManns  was  hurled  forward 
through  the  door  and  out  upon  tbe  track, 
with  the  result  that  his  neck  was  broken. 
Tbe  company  contended  that  tbe  conduct  of 
the  engineer  was  not  negligent ;  that  tbe  stop 
was  not  more  sudden  than  was  required  un- 
der tbe  exigencies;  that  tbe  Jerk  was  not 
greater  than  was  ordinarily  to  be  expected  in 
a  construction  train ;  that  tbe  company  bad 
furnished  tbe  car  with  an  iron  rod,  known  as 
a  "grab  Iron,"  which  extended  horizontally 
across  the  door,  near  tbe  center:  and  that 
the  proximate  cause  of  the  conductor's  in- 
jury was  the  t&ct  that  he  had  removed  this 
protection  or  bad  caused  it  to  be  removed. 
The  further  facts  necessary  to  an  understand- 
ing of  tbe  decision  will  be  referred  to  in  the 
opinion.  In  addition  to  assigning  error  upon 
tbe  overruling  of  a  motion  for  a  new  trial, 
the  plaintiff  in  error  also  excepts  to  tbe  fact 
ttiat,  after  tbe  trial  Judge  had  caused  a  copy 
of  Ills  charge  to  be  filed  under  bis  written  ap- 
proval, be  caused  certain  material  changes 
to  be  made  In  It.  Tbe  judge  certifies  that 
these  changes  were  necessary  \a  order  to 
make  the  copy  speak  tbe  truth. 

1.  It  Is  the  duty  of  the  judge  to  make  tbe 
record  speak  the  truth.  If  by  inadvertence 
he  approves  as  true  that  whicb  in  fact  is  not 
true,  it  Is  not  only  his  privilege,  but  bis  duty, 
to  make  the  necessary  corrections. 

2.  One  of  the  assignments  of  error  relates 
to  an  objection  made  to  tbe  testimony  of  a 
witness  who  gave  evidence  as  to  the  amount 
of  wages  being  earned  by  the  plaintiffs  hus- 
band at  tbe  date  of  bis  death.  He  stated  that 
he  knew  this  fact  of  bis  own  knowledge,  but 
also  stated  that  he  had  seen  his  salary  checks. 
The  objection  is  that  the  testimony  Is  hear- 
say. A  witness  may  know  a  fact  both  from 
personal  knowledge  and  from  hearsay,  In 
which  event  the  testimony  Is  admissible. 

3.  4.  A  witness  named  Vance  testified  for 
tbe  plaintiff.     An  examination  of  his  testi- 


mony as  Bet  out  In  the  record  reveals  many 
Indications  of  bias  towards  that  side  of  the 
case.  Upon  bis  testimony  the  plaintiff  chiefly 
relied.  On  a  former  trial  of  the  case,  and  al- 
so In  a  written  statement  made  by  blm,  he 
had  said  that  If  tbe  "grab  iron"  bad  not  been 
removed  the  conductor  could  not  have  t>een 
thrown  from  the  car.  Upon  the  trial  un<ler 
review  he  stated  that  the  presence  of  the 
"grab  Iron"  would  not  have  prevented  this 
result.  Upon  cross-examination  tbe  following 
colloquy  occurred:  "Q.  What  do  you  now 
say?  •  •  •  Do  yon  take  It  back  or  stand 
to  what  you  swore?  A.  I  will  take  it  back.  I 
will  leave  It  to  any  railroad  man.  He  could 
easily  have  gone  under  It  or  over  It,  because 
It  Is  in  tbe  center  of  tbe  cab  door.  Q.  So 
you  take  It  back,  do  you?  A.  I  take  that 
question  back  I  answered  there.  Q.  Mr. 
Vance,  when  you  swore  it  before,  were  yon 
swearing  the  truth?"  It  was  here  that  the 
court  sustained  an  objection  that  the  cross- 
examination  was  being  Improperly  conducted. 
Generally  the  latitude  to  be  allowed  counsel 
in  cross-examination  is  a  matter  of  sound 
discretion  vested  in  tbe  trial  court,  but  tbe 
right  should  not  be  abridged.  Our  Civ.  Code, 
{  6282,  which  says,  "The  right  of  cross-ex- 
amination, thorough  and  sifting,  belongs  to 
every  party  as  to  tbe  witnesses  called  against 
him,"  announces  a  rule  of  ancient  standing  In 
courts  of  justice.  Rapalje,  Law  of  Witnesses, 
f  24iS  (8),  after  stating  tbe  discretion  vested 
in  tbe  trial  court,  says :  "There  Is  no  uniform 
rule  governing  tbe  matter,  greater  liberty  be- 
ing allowed  when  the  witness  shows  partisan- 
ship than  when  he  evinces  Impartiality ;  and 
It  requires  a  strong  case  to  justify  a  reversal 
for  the  allowance  of  too  much  latitude  on  the 
part  of  tbe  cross-examiner.  The  discretion 
particularly  extends  to  the  range  of  a  cross- 
examination  in  disparagement  of  the  char- 
acter of  a  witness ;  and  this  without  putting 
tbe  witness  to  his  claim  of  privilege.  The 
court  may  postpone  the  cross-examination  to 
a  subsequent  stage  of  tbe  cause,  or  permit  a 
party,  after  resting  bis  case,  to  cross-examine 
bis  adversary's  witnesses  or  call  others. 
Where  a  witness  has  betrayed  bias,  partiality, 
or  corruption,  this  discretionary  power  will 
be  exercised  in  extending  the  latitude  of  the 
questioner,  and  a  most  searching  cross-ex- 
amination will  be  allowed."  We  think  that 
counsel  for  the  defendant  had  tbe  right  to 
compel  the  witness  to  fully  disclose  to  the 
jury  bis  change  of  front  as  to  tbe  question, 
and  also  to  press  him  with  the  cross-examina- 
tion, with  the  view  of  disclosing,  not  only 
his  bias,  but  also  the  effects  which  this  bias 
might  have  In  coloring  his  testimony.  Al- 
though, out  of  deference  to  tbe  wide  discre- 
tion allowed  the  trial  judges  in  these  matters, 
we  would  not  reverse  tbe  judgment  on  this 
ground,  we  are  constrained  to  hold  that  coun- 
sel had  not  exceeded  proper  limits  in  bis 
cross-examination  of  the  witness.  Mitchell 
v.  State,  71  Ga.  129  (6),  167. 

fi.  At  tbe  beginning  of  his  Instructions  to 
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the  Jury  the  court  charged:  "Gentlemen  of 
the  Jury,  when  the  plaintiff  shall  have  shown 
the  killing,  proved  to  your  satisfaction  that 
her  husband  was  killed  by  the  railroad  In 
the  handling  of  its  cars,  as  alleged  in  the 
petition,  that  makes  out,  If  nothing  further 
appears,  if  she  does  not  in  that  proof  go  far- 
ther and  show  that  the  death  occurred  as 
the  result  of  the  negligence  of  her.  husband, 
she  would  be  entitled  to  recover.  In  other 
words,  the  killing  proven,  nothing  else  ap- 
pearing, as  I  said,  that  makes  out  a  prima 
facie  case,  and  the  plalntUC,  unless  some- 
thing further  appears,  would  be  entitled  to 
recover  such  an  amount  as  you  think  under 
the  evidence  plaintiff  has  proven."  This 
charge  is  clearly  erroneous  as  applicable  to 
the  case  at  bar.  The  true  rule,  of  course,  is 
that  before  an  employ^  in  such  a  case  raises 
a  presumption  of  negligence  against  the  com- 
pany he  must  show  his  own  freedom  of 
fault,  In  addition  to  showing  the  injury. 
While  It  is  conceded  by  counsel  for  defendant 
In  error  that  this  charge  is  error,  it  is  con- 
tended that  the  court  afterwards  cured  the 
error.  Prior  to  the  conclusion  of  the  charge 
the  attorney  for  the  plaintiff  Interrupted  the 
Judge  and  said  to  him:  "If  your  honor  will 
allow  me,  I  desire  to  call  attention  to  an  in- 
advertence in  your  charge,  and  ask  you  to 
correct  it  In  the  beginning  of  your  instruc- 
tions your  honor  charged  the  Jury  that,  if 
the  plaintiff  showed  the  killing  to  the  Jury's 
satisfaction  by  the  handling  of  the  cars,  such 
proof  alone  raised  the  presumption  of  the 
defendant's  liability  and  made  out  a  prima 
facie  case  for  the  plaintiff.  Your  honor  by 
inadvertence  omitted  to  charge,  as  a  qualifica- 
tion and  addition  to  this  role,  that  no  pre- 
sumption arose  against  the  company  unless 
the  plaintiff  had  first  proved  that  the  deceas- 
ed was  without  fault,  or  had  proved  that  the 
defendant  was  at  fault"  To  which  the  court 
replied:  "I  have  tried  to  do  it  In  every  case. 
It  must  appear  that  he  was  without  fanlt  I 
had  intended  to  do  it  That  Is  the  law.  It 
must  appear  that  he  was  without  fault  al- 
though it  may  appear  that  the  defendant  was 
at  fault  or  was  negligent.  It  must  in  any 
event  and  at  all  times  appear  that  he  was 
without  fault,  and  that  he  could  not  have 
avoided  the  consequences  of  the  Injury  to 
himself,  by  the  exercise  of  ordinary  care  and 
diligence.  Ton  will  understand  that  that  ap- 
plies to  the  case,  gentlemen,  and  under  all 
conditions  of  the  case."  We  are  not  prepared 
to  say  that  this  did  not  cure  the  error,  though 
we  must  confess  our  doubts  as  to  this.  Where 
an  erroneous  rule  Is  charged  as  to  e  material 
Issue,  the  error  Is  not  rendered  harmless,  by 
the  subsequent  statement,  or  even  reiteration, 
of  the  correct  rule,  unless  the  judse  expressly 
calls  the  attention  of  the  Jury  to  the  Incorrect 
statement  and  substantially  retracts  it  Geor- 
gia R.  Co.  V.  Hicks,  »5  Ga.  305,  22  S.  E.  251 ; 
Brush  Etectrlc  L.  4  P.  Co.  v.  Wells,  103  Ga. 
&12,  30  S.  E.  533  (1);  Augusta  Ry.  &  El.  Co. 


v.  Smith,  121  Ga.  32,  48  S.  E.  681;  Duncan  T. 
State,  1  Ga.  App.  118,  58  S.  E.  248. 

6.  Exception  Is  taken  to  the  following  ex- 
cerpt  from  tbe  charge:  "The  Jury  are  in- 
structed that  an  employe  who  sues  a  rail- 
road company  for  Injuries  after  proving  the 
injury,  may  recover  on  proof  of  either  of  two 
facts.  After  proving  the  injury.  If  he  proves 
that  be  was  free  from  negligence,  he  can  re- 
cover; or  If,  after  he  proves  the  injury,  be 
proves  that  the  servants  or  agents  of  the  com- 
pany were  negligent  he  can  recover."  This 
statement  standing  alone  and  apart  from 
the  context  in  which  It  Is  used,  might  be 
regarded  as  erroneous;  for,  in  a  certain  sense, 
the  plaintiff  must  make  both  things  appear — 
first  the  company's  negligence,  and  also  bis 
freedom  from  fault  However,  by  proving 
that  he  was  injured  in  the  running  of  tbe 
cars,  he  thereby  raises  a  presumption  which 
supplies  for  him  the  proof  of  one  or  the 
other,  or  both,  of  these  additional  elements, 
as  the  case  may  be.  In  case  the  injury  is 
occasioned  as  the  result  of  an  act  from  which 
the  plaintifl  is  disconnected,  the  presumption 
supplies  proof  of  both  these  elements.  Cen- 
tral R.  Co.  T.  Kelly,  68  Ga.  118;  King  t. 
Seaboard  Air  Line  Ry.,  1  Ga.  App.  88,  58 
S.  E.  252,  and  citations.  In  case  tbe  In- 
juries are  sustained  by  the  alleged  negli- 
gence of  other  servants,  in  the  performance 
of  an  act  with  which  plaintiff  was  connect- 
ed, the  presumption  supplies  only  one  of 
these  elements  in  his  favor.  Western  &  At- 
lantic R.  Co.  V.  Vandiver,  85  Ga.  470,  11  S. 
B.  781.  The  rationale  of  this  latter  phase  of 
the  rule  is  that  when,  the  ptalntlfl  proves 
that  he  was  injured  in  the  operation  of  the 
train,  the  law  presumes  that  the  injury  was 
occasioned  by  the  negligence  of  one  or  more 
of  the  railway  company's  servants  operating 
the  train;  and,  since  tbe  plaintiff  himself  is 
one  of  tbe  defendant's  servants  engaged  in 
that  act,  the  presumption  of  negligence  at- 
taches equally  to  him  as  to  his  fellow  serv- 
ants, so  that  he  must  go  further,  and  show 
either  that  he  was  not  at  fault,  thereby 
throwing  the  presumed  blame  to  his  feBows, 
or  that  some  other  servant  was  negligent 
thereby  relieving  himself  from  the  Imputa- 
tion. When  we  consider  the  entire  context 
in  which  the  charge  quoted  appears,  we  find 
that  the  language  as  a  whole  amounts  to  a 
reasonably  apt  statement  of  the  correct  rule. 

7.  Under  statute  in  this  state,  the  common- 
law  rule  exempting  the  master  from  liability 
to  a  servant  for  Injuries  inflicted  by  a  fel- 
low servant  has  been  modified  so  that  it  la 
not  applicable  to  employes  of  railway  com- 
panies. Civ.  Code  1895,  S  2610,  Is  as  follows: 
"Except  in  case  of  railroad  companies,  the 
master  is  not  liable  to  one  servant  for  in- 
juries arising  from  the  negligence  or  miscon- 
duct of  other  servants  about  the  same  busi- 
ness." The  exception  In  this  section  is  due 
to  Civ.  Code  1895,  §  2323,  which,  in  defining 
tbe  liability  of  railway  companies  for  In- 
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Juries,  provides:  "If  the  person  injured  la 
himself  an  employ^  of  the  company,  and  the 
damage  was  caused  by  another  employe,  and 
without  fault  or  negligence  on  the  part  of 
the  person  Injured,  his  employment  by  the 
company  shall  be  no  bar  to  tbe  recovery." 
Of  course,  a  fellow  servant  may  be  guilty  of 
contributory  negligence  by  ^voluntarily  pla-' 
cing  himself  within,  or  by  remaining  within, 
the  range  of  the  fellow  servant's  negligent 
conduct,  and  In  a  certain  sense  it  may  be 
said  that  In  such  cases  he  assumes  the  negli- 
gence of  the  fellow  servant;  but  a  laconic 
and  not  altogether  Inexact  statement  of  tbe 
substance  of  the  two  Code  sections  cited 
above  may  be  expressed  in  the  words,  "The 
employe  of  a  railway  company  does  not  as- 
sume tbe  risk  of  injury  from  the  negligence 
of  big  co-empIoyCs,"  and  in  eases  where  such 
a  statement  of  the  rule  is  not  liltely  to  prove 
misleading,  and  is  coupled  with  explicit  in- 
structions as  to  the  element  of  the  servant's 
contributory  negligence,  there  is  no  error  in 
80  charging  the  jury. 

8.  Some  of  tbe  grounds  of  tbe  motion  make 
complaint  of  charges  wherein  tbe  jury  was 
In  substance  instructed  that,  while  the  con- 
ductor in  this  case  assumed  the  riali  of  the 
ordinary  dangers  connected  with  the  opera- 
tion of  the  construction  train,  be  did  not 
thereby  a8suin<>  the  risk  of  the  negiij;ence  of 
other  employes  engaged  in  the  work.  This 
principle,  In  the  abstract,  is  accepted  as  cor- 
rect by  the  courts  of  this  state.  Lawtaorn 
v.  Millen  &  Southern  Ry.  C!o.,  97  Ga.  742,  25 
8.  E.  492 ;  Southern  Cotton  Oil  Co.  v.  Dukes, 
121  Ga.  787,  49  S.  E.  788:  Blount  Carriage 
&  Buggy  Co.  v.  Ware,  125  Ga.  571,  54  S.  E. 
637;  Southern  Cotton  Oil  Co.  v.  Oladman, 
1  Oa.  App.  259,  58  S.  E.  249.  As  is  said  in 
the  case  last  cited:  "The  assumption  by  tbe 
servant  of  the  known  ordinary  risks,  even  of 
a  dangerous  employment,  does  not  carry  with 
it  tbe  assumption  of  an  unknown,  superven- 
ing, extraordinary,  hazard  occasioned  by  the 
master's  negligence."  Of  course,  to  make  this 
role  as  stated  directly  applicable,  we  must 
remember  that  In  cases  of  railway  companies 
tbe  negligence  of  the  fellow  servant  is  regard- 
ed as  negligence  of  the  master  for  most  pur- 
poses. In  the  practical  application  of  the 
niie  above  stated  It  must  not  be  overlooked 
that  if  tbe  dangers  accompanying  tbe  employ- 
ment are  brought  about  In  whole  or  in  sub- 
stantial part  by  tbe  negligence  or  wrongful 
conduct  of  tbe  employ^  injured,  and  these 
dangers  caosed  the  Injury  or  contributed 
thereto,  such  servant  cannot  be  regarded  as 
blameless,  so  as  to  be  allowed  to  recover,  al- 
though the  supervening  negligence  of  the 
master  or  of  the  fellow  servant  may  justly  be 
regarded  as  the  chief,  efficient  agency  in  caus- 
ing the  Injury. 

9.  Error  is  also  assigned  on  several  of  the 
court's  charges  which  approach  the  border 
lioe  of  error,  and  in  some  cases  step  over,  in 
tbe  respect  that  in  these  instructions  tbe 
court  states  or  asstmies  that  certain  conduct 


does  or  does  not  amount  to  negligence.  The 
charge,  "Even  if  you  believe  that  the  occupa- 
tion in  which  the  deceased,  Mr.  McManus, 
was  engaged  was  dangerous,  the  jury  are  in- 
structed that  merely  to  engage  in  a  danger- 
ous occupation  Is  not  by  itself  negligence," 
approaches  the  border  line;  and  tbe  charge, 
"If  you  believe,  from  tbe  evidence,  that  not- 
withstanding the  fact  that  there  was  no  bar 
in  the  door,  Mr.  McManus  would  not  have 
been  Injured  if  tbe  train  had  been  bandied 
with  ordinary  care,  and  if  you  believe  that 
the  deatb  of  Mr.  McManus  was  caused  by  tbe 
negligence  of  the  engineer  In  jerking  the 
train,  or  In  otherwise  negligently  handling 
the  cars,  then  the  plaintiCF  could  recover  in 
this  case,  provided,  as  I  have  charged  you, 
and  always  have  charged  you,  that  he  could 
not  have  avoided  the  consequences  of  such 
negligence  to  himself,"  steps  over.  The  ex- 
pression, "was  caused  by  the  negligence  of 
the  engineer  in  jerking  the  train,"  U  justly 
open  to  the  criticism  that  It  assumes  that 
the  jerking  of  the  train  would  be  negligent. 
If  this  expression  had  been  accompanied,  ei- 
ther directly  with,  or  in  reasonably  proxi- 
mate relation  with,  an  instruction  that  it  was 
a  question  for  the  determination  of  the  jury 
as  to  whether  the  jerking  of  the  train,  if  any 
such  jerk  occurred,  was,  under  the  circum- 
stances, negligent  or  not,  the  meaning  given 
to  the  language  of  the  trial  Judge  might  be 
regarded  as  unwarranted.  However,  we  have 
carefully  searched  through  the  entire  charge 
of  the  court,  and  find  that  nowhere  did  he 
squarely  present  to  the  jury  the  issue  as  to 
whether  the  alleged  conduct  of  the  engineer 
amounted  to  negligence,  under  tbe  circum- 
stances; on  the  contrary,  we  think  It  may 
justly  be  stated  that  a  juror  of  ordinary  in- 
telligence would  be  led  to  believe,  from  the 
charge  as  a  whole,  that,  If  the  engineer  stop- 
ped tbe  train  suddenly  and  with  a  jerk,  such 
conduct  would  in  law  be  assumed  to  be  negli- 
gent. This  error  comes  at  a  crucial  point  in 
the  case,  and  though,  were  it  not  for  its  ex- 
istence, we  would  probably,  out  of  our  great 
reluctance  to  disturb  verdicts  for  minor  er- 
rors or  irregularities,  affirm  the  judgment,  we 
must  hold  that  for  tbis  Injustice  to  the  de- 
fendant we  slMUld  grant  a  new  trial.  Prob- 
ably the  strongest  defense  available  to  the 
railway  company,  under  the  circumstances  of 
tbis  transaction,  is  the  contention  that,  in 
view  of  the  sudden  discovery  of  the  presence 
of  a  number  of  persons  on  the  trestle  a  short 
distance  away,  it  was  not  negligent  for  the 
engineer  to  apply  the  air  brakes  in  the  full- 
est emergency,  even  though  a  violent  and  sud- 
den Jerk  to  tbe  train  was  the  nataral  result 
of  such  a  course.  Such  a  defense,  predicated 
upon  the  engineer's  exertions  to  save  human 
life,  would  likely  appeal  most  strongly  to  an 
ordinary  jury,  and  the  judge  should  not  have 
slighted  it,  and  especially  should  he  not  have 
used  language  In  his  charge  capable  of  being 
regarded  as  assuming  that  such  conduct  was, 
as  a  matter  of  law,   negligfnt^QwBi  lt$ial 
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judges  are  allowed  no  latitude  in  these  mat- 
ters. They  must  not  assume  or  declare  that 
any  given  conduct,  not  amounting  to  viola- 
tion of  law,  is  negligent  As  to  these  things 
our  Judges  have  been  stridden  dumb  by  stat- 
ute, and  their  very  attempt  to  speak  Is  made 
■mandatory  cause  for  a  new  trial. 

The  contention  that  the  verdict  is  excessive 
seems  not  to  be  well  founded.  If  the  defend- 
ant was  liable  at  all,  the  damage  assessed 
by  the  jury  seems  to  closely  approximate  the 
amount  fairly  Justified  by  the  proof.  We 
would  not  disturb  the  verdict  on  the  facta; 
but,  for  the  errors  pointed  out  above,  a  new 
trial  must  be  granted. 

Judgment  reversed. 


MOODY  V.  STATE.    (No.  385.) 
(Court  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  Cbihinai,  Law— Fobmeb  Acqcittai,. 

Where,  by  oversight,  inadvertence,  or  other- 
wise, the  defendant  is  put  on  trial  upon  an  in- 
dictment alleging  the  homicide  of  a  living  man, 
and,  upon  the  mistake  being  discovered,  a  ver- 
dict of  not  guilty  is  entered,  such  acquittal  can- 
not be  pleaded  in  defense  to  another  indictment 
charging  the  same  defendant  with  the  homicide 
of  another  person,  although  it  was  the  inten- 
tion in  the  first  instance  to  indict  and  prosecute 
for  the  killing  of  the  person  last  mentioned,  and 
no  other  transaction  was  contemplated,  in  the 
original  indictment  or  trial,  by  the  grand  jury, 
the  prosecutor,  or  the  state's  counsel. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g  3^.] 

2.  SaMB— INSTBUCTI0N8— COBBECnOW     0»    RB- 
POBT. 

The  trial  judge  has  the  power  to  correct 
errors  in  the  stenographic  report  of  his  charge, 
even  after  it  has  been  filed  as  part  of  the  record, 
imder  bis  approval. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  i  868.] 

8.  Saicb— New  Tbial. 

A  new  trial  will  not  be  granted  for  re- 
fusal to  grant  a  written  request  to  ctiarge, 
where  the  request  contains  an  inaccuracy  of 
law,  where  it  is  not  adjusted  to  the  proof  or 
the  defendant's  statement,  or  where  it  is  fairly 
covered  by  the  general  ciiarge. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  Si  1^,  ^11,  2012.] 

4.  Sake. 

Minor  verbal  inaccuracies  In  the  charge,  not 
calculated  to  mislead  the  jury,  do  not  constrain 
the  grant  of  a  new  trial. 

(Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  (  3154.] 

5.  Saks — Instbuctionb. 

In  the  absence  of  a  timely  written  request 
no  error  can  be  successfully  assigned  upon  the 
failure  of  the  judge  to  charge  upon  the  impeach- 
ment of  witnesses. 

J  Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  {  2007.] 

6.  Homicide— Dnno  Declabations. 

While  dying  declarations  should  be  received 
with  caution,  sHght  preliminary  proof  will  jus- 
tify the  judge  in  prima  facie  admitting  them,  for 
final  submission  to  the  jury. 

TEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  §  459.] 

7.  Same— iNSTBOCTiONS. 

It  is  proper  for  the  court  to  instruct  the 
Jury  that  he  passes  only  prima  facie  upon  the 


admissibility  of  dying  declarations,  and  that 
the  jury  are  the  judges,  not  only  of  the  weight 
to  be  given  them,  but  also  as  to  whether  tbey 
were  made  under  such  circumstances  as  to  be 
entitled  to  consideration  at  all. 

8.  Witnesses— Cbedibiljtt. 

The  credibility  of  the  witnesses  is  exclu- 
sively for  the  jury. 

'[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Crimmal  l^aw,  S  if  19.] 

9.  Cbucinal  Law — New  TbiaI/— Newlt  Dis- 

covEBED  Evidence. 

Newly  discovered  evidence,  cumulative  or 
impeaching  in  its  character,  does  not  require  the 
grant  of  a  new  trial. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14.  Criminal  Law,  §i  2328,  2331.] 

10.  Sahe — Appbai.. 

A  verdict  not  unsupported  by  evidence  will 
not  be  set  aside  by  this  court,  though  the  proof 
of  the  defendant's  guilt  may  not  be  altogether 
satisfactory. 
(Syllabus  by  the  Court) 

Error  from  Supei'lOT  Court,  Tattnall  Coun- 
ty;   RawUngs,  Judge. 

One  Moody  was  convicted  of  mnrder,  and 
brings  error.    Affirmed. 

W.  T.  Burkhalter  and  H.  H.  Elders,  for 
plalntltr  In  error.  Alfred  Herrington,  Sol: 
Qen.,  L.  J.  Tlppins,  and  W.  W.  Larsen,  for 
the  State. 

POWELL,  J.  1.  We  will  first  dispose  of 
the  plea  of  former  acquittal.  The  defendant 
had  killed  O.  D.  Bamhlll.  Upon  the  investi- 
gation of  this  homicide  the  grand  Jury  by 
inadvertence  returned  an  Indictment  wherein 
the  person  killed  was  named  as  M.  C.  Bam- 
hlll. M.  C.  BamhlU  was  a  wttnesa  before 
the  grand  Jnry,  and  was  In  life  at  the  time 
of  the  trial.  The  defendant  was  arraigned 
upon  this  indictment  the  Jury  was  sworn, 
and,  pending  the  introduction  of  evidence,  the 
error  was  discovered.  A  verdict  of  not  guilty 
was  entered,  and  a  new  indictment  was  re- 
turned, charging  the  murder  of  O.  D.  Bam- 
hlll. The  prosecutor,  the  state's  counsel,  and 
the  grand  Jury  were  attempting  to  prosecute 
and  Indict  in  the  first  case  for  the  same  homi- 
cide alleged  In  the  last  case.  Upon  arraign- 
ment on  the  second  indictment  the  defend- 
ant entered  a  special  plea  of  former  acquittal, 
and  the  facts  were  conceded  to  be  substan- 
tially as  above.  The  court  found  against  the 
plea.  If  it  were  not  for  the  precedent  of 
the  Supreme  Court  decision  In  Oully  v.  State, 
116  Ga.  527,  42  S.  E.  790,  this  state  of  facts 
would  present  a  close  question.  However,  the 
Gully  Case  is  so  closely  analogous  as  to  free 
the  question  from  doubt  Gully  committed 
bigamy  by  marrying  Bessie  Shlngler.  In- 
tending to  present  for  this  offense,  the  grand 
Jury  preferred  an  indictment  charging  the 
marriage  with  Gussle  Shlngler,  a  sister  of 
Bessie  Shlngler.  The  defendant  was  acquit- 
ted on  this  indictment,  and  a  new  bill  was 
returned,  charging  the  marriage  with  Bessie 
Shlngler.  It  was  conceded,  as  in  this  case, 
that  there  was  but  one  offense,  and  that  the 
wrong  name  was  inserted  in  the  first  Indict- 
ment by  inadvertence.     Therjtlea  was  held 
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bad.  The  meaning  of  that  decision  Is  that, 
If  the  first  Indictment  be  so  drawn  that  no 
phase  of  the  transaction  In  question  can  be 
investigated  vmder  It,  there  Is  no  Jeopardy  as 
to  the  transaction,  although  it  was  the  in- 
tention of  the  grand  Jury  and  the  prosecuting 
officer  that  there  should  be.  In  this  It  is  dis- 
tinguished from  Ingram  v.  State,  124  Ga. 
448.  52  S.  E.  759,  Holt  v.  State,  38  Ga.  187, 
and  several  other  cases  of  the  same  tenor. 

2.  Complaint  Is  made  that  the  court  cor- 
rected the  stenographic  transcript  of  his 
obarge.  after  having  approved  it  and  ordered 
it  filed.  No  error.  A.  &  B.  Air  Line  Ry.  v. 
McManus.  1  Ga.  App.  302,  58  S.  B.  258. 

3.  The  defendant  made  a  timely  request  In 
writing  that  the  court  give  In  charge  to  the 
jniy  section  72  of  the  Penal  Code  of  1896. 
The  court  did  not  give  this  section  In  charge 
literally,  bnt  did  give  in  charge  all  of  sec- 
tion 70.  We  think  the  latter  section  covered 
the  issues  as  fully  as  they  were  made  by  the 
defendant's  statement  or  evidence.  In  fact, 
neither  of  these  sections  was  applicable  un- 
der the  theory  of  the  defendant's  statement, 
for  therein  he  set  up  that  the  killing  was 
altogether  accidental,  so  far  as  he  was  con- 
cerned with  it;  and  this  the  court  covered 
fully.  Another  request  wag  properly  refused, 
because  it  did  not  contain  a  correct  principle 
of  law. 

4.  Error  Is  assigned  because  the  court  in- 
structed the  Jury  that,  if  they  believed  the 
killing  accidental,  they  would  be  "authorized" 
to  find  the  defendant  not  guilty;  the  specific 
criticism  being  that  the  Instructions  to  ac- 
quit under  tbese  circumstances  should  have 
been  absolute.  If  this  verbal  criticism  Is 
well  taken  (and  we  are  not  prepared  to  say 
that  it  is),  the  error  Is  too  trivial  to  work  a 
reversal. 

5.  Error  Is  assigned  that  the  court  did  not, 
without  request,  charge  upon  contradictory 
statements  of  the  deceased,  and  upon  the  Im- 
peachment of  witnesses.  Instructions  upon 
snob  questions  are  not  compulsory,  in  the 
absence  of  written  request.  Cress  v.  State, 
126  Ga.  567,  55  S.  B.  491. 

6.  Hie  foundation  for  the  submission  of 
the  alleged  dying  declarations  to  the  Jury 
was  sufficiently  laid.  Toung  v.  State,  114 
Ga.  850,  40  S.  E.  1000. 

7.  An  excerpt  from  the  Judge's  charge  on 
the  subject  of  dying  declarations  is  set  out, 
and  error  assigned  because  the  court  In- 
stmcted  the  Jnry  that  these  declarations 
were  first  passed  upon  by  the  court  prima 
iiiAe.  An  examination  of  the  context  dis- 
closes that  tlie  Instructions  were  In  accord- 
ance with  wliat  the  Supreme  Court  said 
should  be  charged  on  this  subject  In  the  case 
of  Bnsh  T.  State,  109  Ga.  126,  34  S.  B.  298. 

8.  One  of  the  grounds  of  the  motion  pre- 
sents the  contention  that  the  testimony  of 
the  defendant's  witnesses  was  uncontradicted, 
and  that  the  jury  was  bound  to  give  weight 
to  this  testimony.  The  credibility  of  the  wit- 
nesses is  ezclTislvely  for  the  Jnry.     In  this 


case  the  testimony  of  these  witnesses  was 
contradicted  In  many  material  respects,  and 
an  effort  was  made  to  impeach  them  by  pre- 
vious contradictory  statements,  yet  we  feel 
sure  that  the  Jury  did  give  weight  to  their 
testimony;  otherwise,  the  verdict  should  have 
been  for  murder,  not  for  voluntary  man- 
slaughter. 

9.  The  last  ground  Is  upon  newly  discov- 
ered testimony.  The  showing  in  this  respect 
did  not  come  up  to  the  rule.  Besides,  It  was 
mainly  Impeaching  in  its  character. 

10.  Though  we  have  some  doubt  of  the  de- 
fendant's guilt,  yet  after  a  careful  and  pains- 
talking  study  of  the  record  we  find  no  rever^ 
slble  error:  and  the  evidence  Is  sufficient 
to  support  the  verdict,  which  is  approved  by 
an  honest  and  conscientious  trial  judge. 

Judgment  affirmed. 


KINABD  V.  STATE.     (No.  172.) 
(Court  of  Appeals  of  Georgia.     Feb.  5,  1907.) 

1.  Fai.se    Pbetenses— Prosecution— Accusa- 
tion—Sufficiency. 

The  aceusation  was  sufficient,  as  against 
the  demarrers  of  the  defendant. 

2.  JiTBT— Cralxenqs— Gbounds  of  — Service 

AT  PBECEDINO   TEBU. 

It  is  good  ground  of  challenge  to  a  Juror  in 
a  city  court,  it  the  objection  be  timely  made, 
that  such  juror  served  upon  the  jury  in  the  same 
court  at  the  next  preceding  term. 
8.  False  Psetensks  —  Pboseoutior  —  Evi- 
dence—Admissibilitt. 

Upon  the  trial  of  a  person  charged  with 
cheating  and  swindling  by  making  false  repre- 
sentations as  to  the  ownership  of  property, 
claim  affidavits,  bonds,  etc.,  filed  by  third  per- 
sons to  a  levy  npon  certain  property  as  the  prop- 
erty of  the  defendant,  are  not  admissible  in  evi- 
dence. 

4.  Cbiminal  Law  —  Best  Evidence  —  Cebti- 
FiED  CoriEs  OF  Recorded  Instbuments. 

Certified  copies  of  duly  recorded  instru- 
ments shovrn  to  be  In  the  possession  of  the  de- 
fendant are  admissible  in  evidence  against  him, 
in  a  criminal  case,  as  against  the  objection  that 
the  original  is  the  highest  evidence,  unless  he 
voluntarily  offers  to  produce  the  originals. 
Farmer  v.  State,  28  S.  B.  26,  100  Ga.  41. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Lavv,  «  887,  888;  vol.  20,  Ev- 
idence, a  638,  642,  671.1 

5.  False  Pbetenses  —  Pboseoution  —  Evi- 
dence—Sufficienct. 

The  evidence  in  this  case  is,  as  a  matter  of 
law,  insufficient  to  sustain  the  verdict. 
(Syllabus  by  the  Ourt.) 

Error  from  Superior  Oonrt,  Worth  Oono- 
ty;  Spence,  Judge. 

G.  L.  Klnard  was  convicted  In  a  city  court 
of  cheating  and  swindling.  On  certiorari 
the  conviction  was  sustained,  and  defendant 
brings  error.    Reversed. 

C.  L.  Klnard  was  tried  In  the  city  court 
of  Sylvester  before  Judge  Park.  The  accusa- 
tion (founded  upon  the  affidavit  of  G.  C. 
Ford  and  J.  O.  Holloman,  to  the  best  of  their 
knowledge  and  belief)  alleged  that  C.  L. 
Klnard,  on  February  8,  1904,  falsely  and 
fraudulently  represented  to  Ford  &  Holloman 
that  he  bad  rented  land  enough  fDr^l2  plows 
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from  J.  R.  Hill,  and  land  enongh  for  5  plows 
from  T.  J.  Plnson,  and  was  going  to  run  17 
plows  that  y«ar;  tbat  be  bad  and  owned  17 
mules  tbat  were  unincumbered,  tbere  being 
nothing  against  them,  that  had  cost  him  an  av- 
erage of  $100  each;  that  he  owned  and  bad  In 
his  own  name  and  right  good  and  solvent  notes 
enough  to  make  him  well  worth  $4,000— and 
thereupon  obtained  a  credit  from  Ford  &  Hollo- 
man  for  commercial  fertilizers  to  the  amount 
and  value  of  $1,579.16,  and  thereby  caused 
FofQ  &  Holloman  loss  and  injury  to  that 
amount  and  value.  The  accused  demurred  on 
the  following  grounds:  (1)  The  accusation 
Is  not  based  on  a  positive  affidavit,  as  pre- 
scribed by  the  act  creating  the  city  court. 
Acts  1905,  p.  378.  (2)  It  falls  to  allege  that 
defendant  made  or  procured  another  to  make 
any  false  representations  to  Ford  &  Hollo- 
man,  with  Intent  to  obtain  from  them  any 
money  or  other  thing  of  value.  (3)  It  does  not 
allege  any  deceitful  means  or  artful  prac- 
tlce.i  made  or  used  by  defendant  before  ob- 
taining the  fertilizers.  (4)  It  does  not  ap- 
pear that  any  representation  was  made  prior 
to  or  at  the  time  of  obtaining  the  fertilizers. 
(5)  It  does  not  allege  with  sufficient  particu- 
larity the  place  of  the  commission  of  the  al- 
leged crime,  merely  alleging  that  it  was  in 
Worth  county,  without  putting  defendant  on 
notice  of  the  particular  place,  without  en- 
abling him  to  prepare  his  defense,  and  es- 
pecially falling  to  enable  him  to  prepare  a 
defense  of  alibi.  (6)  It  nowhere  sets  forth 
that  any  fraudulent  representations  were 
made  by  him  to  any  person  for  the  purpose 
and  with  Intent  of  defrauding  Ford  &  Hollo- 
man.  (7)  It  is  Insufficient,  as  a  whole,  to  be 
the  basis  of  a  valid  conviction.  (8,  11)  The 
representation  that  he  "was  going  to  run  17 
plows  that  year"  was  of  not  a  past  or  ex- 
isting fact,  but  of  an  act  contemplated  to  be 
done  In  the  future,  and  could  not  be  the 
basis  of  an  accusation  charging  him  with 
fraudulently  obtaining  credit;  and  it  does  not 
appear  tbat  he  entertained  a  different  inten- 
tion when  the  statement  was  'made,  nor 
whether,  If  he  did  Intend  to  run  this  num- 
ber of  plows,  he  had  good  cause  for  changing 
his  mind  and  not  doing  so.  (9)  It  Is  not  al- 
leged that  his  representations  misled  or  de- 
ceived Ford  &  Holloman,  or  caused  them 
to  part  with  their  property  to  their  injury, 
or  in  what  way  they  were  injured.  (10)  It 
Is  not  alleged  that  they  parted  with  the  fer- 
tilizers to  him  on  the  representations  he 
made  to  them,  nor  that  they  were  in  any  way 
Injured  in  consequence  of  the  representations, 
(12)  It  is  not  alleged  how  much  Ford  &  Hol- 
loman estimated  and  considered  the  pro- 
posed aap  to  be  worth,  nor  how  much  Kin- 
ard's  rent  contract  was  worth  from  Hill  and 
Plnson,  nor  what  amount  of  solvent  notes  he 
claimed  he  owned;  the  allegation  being  tbat 
all  of  the  property  rights  enumerated  In  the 
affidavit,  according  to  the  judgment  of  Ford 
&  Holloman,  were  worth  $4,000,  without  ^ec- 
Ifylng  the  value  of  Klnard's  property  going 


to  make  np  this  total,  for  which  reason  be 
Is  not  notified  of  what  he  Is  expected  to  meet. 
(13)  It  does  not  appear  what  amount,  or  that 
any  amount,  of  property  or  any  other  thing 
of  value  was  parted  with  by  Ford  &  Hollo- 
man upon  the  representations  made  to  them. 

This  demurrer  having  been  overruled,  evi- 
dence was  introduced  under  which,  together 
with  the  jndge's  charge,  the  jury  found  the 
accused  guilty.  On  certiorari  the  conviction 
was  sustained,  and  the  accused  excepted. 
.His  assignments  of  error  are  shown  by  the 
headnotes,  in  connection  with  the  following 
statement  of  what  appears  from  the  evidence : 
Ab  a  basis  of  credit  for  fertilizers  sold  to 
him  by  Ford  &  Holloman,  at  the  date  and  in 
the  county  alleged,  the  accused  stated  to 
Holloman  tbat  he  had  17  good  mules,  un- 
incumbered, on  which  he  did  not  owe  a  cent; 
that  he  had  rented  from  J.  R.  Hill  a  12- 
horse  farm  and  from  T.  J.  Plnson  a  5-horse 
farm;  and  that  he  had  good  notes  and  other 
property  to  the  amount  of  $2,300,  the  notes 
being  with  the  Sylvester  Banking  Company 
for  collection.  Ford  &  Holloman  extended 
him  the  credit,  relying  on  this  statement  He 
has  paid  them  nothing,  and  they  have  lost 
between  $1,600  and  $1,600.  He  rented  from 
T.  J.  Plnson  a  2-mule  farm,  80  or  90  acres. 
In  1904,  and  paid  him  the  rent  In  the  same 
year  he  rented  from  J.  R.  Hill  490  acres  of 
cultivatable  land,  which  could  be  cultivated 
with  12  plows.  There  were  12  or  14  mules 
on  this  land,  8  wage  hands,  and  3  croppers. 
He  planted  all  the  land,  but  could  not  work 
It  on  account  of  labor  falling.  There  was 
sickness  among  the  laborers  and  In  his  fam- 
ily. He  made  a  poor  crop  of  everything. 
Walters,  his  overseer  on  the  Hill  place,  testi- 
fied that  be  ran  a  12-borse  farm  there,  and 
there  was  a  cropper  who  started  a  S-horse 
farm,  but  he  quit  in  the  spring,  and  they 
could  not  get  labor  to  work  the  crop.  They 
made  about  150  bushels  of  com  with  the  13 
plows,  and  about  60  bales  of  cotton  on  both 
places  rented. 

Over  objection,  a  copy  of  a  mortgage  from 
the  accused  to  the  First  National  Bank  of 
Sylvester,  for  $315.50  principal,  dated  Feb- 
ruary 5,  1904,  aid  covering  8  mules,  was  ad- 
mitted in  evidence.  The  objection  was  on  the 
grounds  that  the  original  mortgage  had  not 
been  satisfactorily  accounted  for,  that  the 
mortgage  appeared  to  have  been  marked  paid 
and  canceled  of  record,  and  that  It  was  irrel- 
evant. The  cashier  of  the  bank  testified  that 
the  mortgage  was  marked  paid  and  turned 
over  to  the  accused  on  his  giving  the  bank  a 
draft  for  the  amonnt  of  It,  which  draft  was 
dishonored  on  presentation.  It  also  was  put 
in  evidence.  The  mortgage  was  foreclosed, 
and  5  mules  were  levied  on  to  satisfy  the  exe- 
cution issued  thereunder.  There  was  a  fur- 
ther objection  to  the  admission  of  the  draft 
and  of  the  testimony  concerning  it,  and  of 
the  evidence  as  to  the  foreclosure  of  the 
mortgage,  upon  the  ground  tbat  the  same 
was  Irrelevant    Objection  was  likewise  made 
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to  evidence  concerning  a  mortgage  on  mules, 
made  In  1903,  by  the  accused  to  Sam  Farlias. 
Another  objection  that  ws>i  overruled  was 
to  the  Introduction  of  claim  affldarits  and 
bonds  interposed  by  J.  F.  Kinard,  T.  M. 
Wilder,  and  C.  W.  Hill  to  the  levy  of  the 
mortgage  fl.  fa.,  before  mentioned,  on  cer- 
tain mules;  the  ground  of  objection  being 
tliat  the  evidence  was  irrelevant.  The  testi- 
mony shows  that  In  1901  the  accused  bad 
Tlth  the  Sylvester  Banking  Company  notes' 
to  the  amount  of  $1,800  or  $2,000,  though  in 
February  they  had  been  placed  in  the  bands 
of  au  attorn^  for  collection.  There  were 
$2,300  worth  of  them  at  first,  but  the  bank 
had  collected  some  of  them.  They  had  been 
pledged  to  the  bank  in  1903,  but  this  pledge 
bad  been  released  by  substitution  of  securi- 
ties. Most  of  these  notes  stood  in  the  name 
of  J.  F.  Kinard  &  Sons,  but  upon  a  dissolu- 
tion of  the  partnership  on  distribution  of  as- 
sets these  notes  bad  been  given  to  the  accused. 
At  the  First  National  Bank  of  Sylvester 
he  had  between  $1,000  and  $2,000  worth  of 
similar  notes.  It  appeared  from  the  testi- 
mony that  he  bad  about  18  mules  In  Febru- 
ary, 1904;  but  it  did  not  appear  tbat  any  of 
the  mortgaged  mules,  already  mentioned,  were 
included  in  this  number.  He  bad  been  en- 
gaged during  tbat  season  in  buying  and  sell- 
ing mules. 

Further  objection  was  made  to  the  admis- 
sion of  the  following  evidence,  on  the  ground 
tbat  It  was  Irrelevant  and  Immaterial:  The 
sheriff  testified,  as  to  his  efforts  to  find  the 
mules  described  In  the  mortgage  fl.  fa.  al- 
ready mentioned,  tbat  he  found  4  of  the  mules 
at  T.  M.  Wllder's  place  and  1  at  G.  F.  Kln- 
ard's  place,  but  his  further  search  did  not 
find  any.  An  officer  of  the  Sylvester  Bank- 
ing Company  testified  that  the  consolidated 
note  of  J.  F.,  O.  F.,  and  C.  L.  Kinard,  held 
by  tbat  bank,  on  February  8,  1904,  was  for 
$1,048.36.  J.  F.  Kinard  testified  that  he 
paid  at  least  $3,000  of  the  note  made  to 
the  Sylvester  Banking  Company  with  his 
own  money:  and  in  answer  to  the  question 
whether  the  defendant  was  worth  $4,000  on 
February  8,  1904,  he  answered:  "If  he  had  it, 
I  did  not  know  where  It  was  at" 

Payton  &  Hay,  for  plaintiff  In  error.  W. 
E.  Wooten,  Sol.  Gen.,  and  J.  H.  Tipton,  for 
the  State. 

POWELL,  J.    Judgment  reversed. 


MAHAN  V.  STATE.     (No.  25a) 
(Court  of  Appeals  of  Georgia.    March  28.  1907.) 
1.  CanniTAi.  Law— Best  and  Sxoondart  Ev- 

IDEHCB. 

Where  the  original  mortgage  was  in  the  pos- 
session of  the  defendant  in  a  crimlnnl  case,  a 
certified  copy  of  the  same,  made  from  the  record, 
!■  admissible  in  evidence  apainst  him,  as  against 
the  objection  that  the  original  is  the  highest  evi- 
dence, unless  he  voluntarfl;  offers  to  produce  the 


original.    Khiard  v.  State,  58  8.  E.  263,  1  Ga. 
App.  146. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  it  &T,  888.] 
2.  Appeait-Revikw. 

There  was  some  evidence  to  support  the  ver- 
dict ;  and,  as  the  trial  court  was  satisfied  there- 
with, this  court  cannot  disturb  the  judgment 
refusing  a  new  trial,  where  no  error  of  law  was 
committed. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Hamilton,  Judge. 

One  Mahan  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

George  A.  H.  Harris  &  Son.  for  plaintiff  In 
error.    W.  H.  Ennis,  Sol.  Gen.,  for  tbe  State. 

HILL,  0.  J.    Judgment  affirmed. 


JOHNSON  T.  STATE.     (No.  180.) 
(Court  of  Appeals  of  Georgia.    Feb.  13,  1907.) 

1.  STATDTM  — COMBTBUCTIOII  — PEHAI-    STAT- 
UTES. 

Criminal  statutes  are  to  be  strictly  con- 
strued:  and  it  cannot  be  presumed,  as  against 
the  defendant  in  a  criminal  case,  that  the  Legis- 
lature (in  the  absence  of  a  formal  expression 
of  such  puriKwe)  intended  to  enlarge  or  extend 
the  previously  well-defined  legal  meaning  of 
terms  employed  by  tbat  body  in  a  new  act,  so  as 
to  make  a  new  classification  or  cause  the  de- 
scriptive words  to  include  an  additional  class  of 
objects  to  that  formerly  understood  by  such 
terms. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  U  302^300,  322.] 

2.  Indictkent  —  Issues,  Paoo»,  and  Vabi- 
ANCE— Place  o»  Ofvenbe — Hiohwatb— Es- 

lABLISUUENT. 

If  the  criminality  of  an  act  depends  upon 
the  place  where  it  is  conunitted,-the  allegation  of 
place  is  material ;  and  variance  between  the  al- 
legation and  tbe  proof  is  fatal. 

(a)  Proof  that  a  road  was  commonly  and  large- 
ly used  by  tbe  general  public  for  a  nnml>er  of 
years,  without  more,  will  not  support  an  allega- 
tion that  such  was  a  "public"  highway,  or  a 
"public"  road. 

(b)  The  words  "public  highway"  denote  a 
generic  term.  The  words  "a  public  road,"  when 
used  in  an  indictment  based  upon  the  act  of 
1905  (Acts  1905,  p.  114),  are  descriptive  of  a 
species  whose  identity  and  characteristics  are 
fixed  by  law,  and  are  material ;  and  the  allega- 
tion must  be  sustained  by  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  ii  544- 
547.] 

3.  DauNKABDS— Intoxication  on  Highways 

— HlOHWAT  AND   ROAD   DlSTINOUIStlED. 

The  terms  "public  highway"  and  "public 
road"  are  not  synonymous. 

(a)  The  word  "road"  refers  to  the  piece  or 
strip  of  land  taken.  "Way,"  In  legal  parlance, 
merely  denotes  an  easement,  and  that  the  land 
has  been  subjected  to  servitude.- 

(b)  "Highway"  is  also  a  generic  term,  which 
includes  other  uses  besides  the  right  of  ordinary 
locomotion  over  land  which  has  been  subjected 
to  public  use. 

4.  Highways — Estabxjbhhent— Dedication. 

A  road  can  be  proved  to  be  a  public  road — 
1.  e.,  in  use  as  a  public  highway — m  four  ways. 
A  public  road  Is  created  in  four  ways;  (1)  By 
a  legislative  enactment;  (2)  by  action  of  tbe 
proper  county  authorities ;  (3)  by  dedication ; 
(4)  Dy  prescription. 
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5.  Same — Pbescbiftion— Dedication. 

In  the  absence  of  proof  of  the  establishment 
of  a  public  road  by  legislative  enactment,  or  by 
action  of  the  proper  county  authorities,  evidence 
of  '20  years'  use  and  working  by  the  proper 
authorities  will  create  a  public  highway,  gener- 
ally called  a  "public  road,"  by  prescription; 
and  proof  of  7  years'  use,  if  accompanied  by  evi- 
dence of  intention  to  give  a  way  on  the  part  of 
the  owner,  and  like  evidence  of  acceptance  on 
the  part  of  the  public  authorities,  will  establish 
a  dedication. 

[Ed.  Note. — For  cases  in  point,  we  Cent.  jJig. 
vol.  25,  Highways,  H  1-lU;  voL  15,  Dedica- 
tion, i  13.] 

6.  Sake. 

Consequently,  where  one  is  indicted  for  be- 
ing intoxicated  on  a  public  highway,  it  is  er- 
ror to  charge:  "If  the  evidence  shdws  you 
*  *  *  that  this  road  was  used  by  the  public 
for  a  number  of  years,  or  ♦•  *  by  a  com- 
munity of  people  for  any  number  of  years,  as 
a  matter  of  convenience  or  necessity,  •  *  » 
or  for  the  regular  use  of  travel,  it  would  not 
be  incumbent  upon  the  state  to  show  that  it 
was  a  public  road  or  private  highway,  establish- 
ed by  law  or  the  county  authorities,  and  main- 
tained as  such." 

7.  Saiie. 

It  is,  for  the  same  reason,  error  to  instruct 
the  jury  as  follows:  "I  charge  you  that  it  ia 
immaterial  as  to  whether  or  not  this  road  was 
maintained  by  the  public  or  county  authorities 
as  a  public  highway  or  private  way  ;  but  if  you 
find  that  this  road  was  used  as  a  highway  by 
a  community  of  people  for  any  number  of  years, 
as  a  means  of  mgress  or  egress  to  and  from 
their  homes,  and  that  the  crime  was  committed 
on  said  road  b^  this  defendant,  it  would  be  your 
duty  to  find  him  guilty." 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Douglas;  Roan, 
Judge. 

One  Johnson  was  convicted  of  being  In- 
toxicated on  a  highway,  and  he  brings  er- 
ror.   Reversed. 

J.  W.  Qulncey,  for  plaintiff  in  error.  M. 
D.  Dickerson,  Sol.,  and  W.  O.  Lankford,  for 
the  State. 

RUSSELL,  J.  The  defendant  in  the  court 
below  was  Indicted  for  the  oVense  of  being 
Intoxicated  on  a  public  highway.  The  word- 
ing of  the  act  (Acts  1905,  p.  114),  so  far  as 
material  In  this  case,  is  as  follows:  'It 
shall  be  unlawful  for  any  person  •  •  • 
to  be  and  uppear  in  an  intoxicated  condition 
on  any  public  street  or  highway."  Upon  the 
trial  the  jury  convicted  the  defendant.  He 
asked  for  a  new  trial,  which  was  refused, 
and  he  now  excepts  to  the  judgment  of  the 
trial  judge  in  overruling  bis  motion,  and  as- 
signs error  thereon. 

In  the  amendment  to  his  motion,  approved 
by  the  court,  the  defendant  complains  that 
the  court  erred-  In  tlie  following  charge:  "It 
is  one  of  the  contentions  of  the  defendant  In 
this  case  that  the  road  or  highway  upon 
which  the  alleged  offense  was  committed  is 
not  such  a  public  road  or  highway  as  is  con- 
templated by  the  act.  I  charge  you  that  if 
the  evidence  in  this  case  shows  to  you  to  a 
moral  and  reasonable  certainty,  and  beyond 
a  reasonable  doubt,  that  this  road  was  used 
by  the  public  for  a  number  of  years,  or  was 
used  by  a  commimlty  of  people  for  any  num- 


ber of  years,  as  a  matter  of  convenience  or 
necessity,  in  going  to  and  from  market  or 
church,  or  for  the  regular  use  of  travel.  It 
would  not  be  incumbent  upon  the  state  fo 
show  that  it  was  a  public  road  or  private 
highway,  established  by  law  or  the  county 
authorities,  and  maintained  as  such;  but  ii 
you  find  that  this  road  upon  which  the  al- 
leged crime  was  committed  was  used  as  be- 
fore stated,  then  It  would  be  your  duty  to 
find  the  defendaut  guilty,  if  you  find  in 
point  of  fact  that  he  did  commit  the  act 
charged  In  the  bill  of  indictment  I  charge 
you  that  it  is  immaterial  as  to  whether  or 
not  this  road  was  maintained  by  the  public 
or  county  authorities  as  a  public  highway  or 
private  way;  but  if  you  find  that  this  road 
was  used  as  a  highway  by  a  community  of 
people  for  any  number  of  years,  as  a  means 
of  ingress  or  egress  to  and  from  their  homes, 
and  that  the  crime  was  committed  on  said 
road  by  this  defendant,  it  would  be  your 
duty  to  find  him  guilty."  The  plaintiff  in 
error  assigns  two  errors  on  the  foregoing 
charge:  (1)  That  it  authorized  the  verdict 
of  guilty,  when  the  evidence  showed  that  the 
offense  charged  was  not  committed  on  a  pub- 
lic highway,  as  contemplated  by  the  act  of 
the  Legislature  making  drunkenness  on  a 
public  highway  a  Tiolatlon  of  law;  (2)  that 
the  charge  Intimated  that  a  crime  had  ac- 
tually been  committed.  The  second  ground 
of  the  exception  was  abandoned  in  the  argu- 
ment in  this  court.  There  is  but  one  ques- 
tion, therefore,  to  be  settled  in  this  case,  as 
the  evidence  would  authorize  the  Jury  to 
have  found  that  the  defendant  was  intoxicat- 
ed; and  the  purpose  of  our  inquiry  will  be 
to  ascertain  what  the  Legislature  Intended 
by  the  words  "public  highway"  in  the  act, 
and  what  Is  the  true  meaning  of  the  words 
"public  road"  In  the  indictment  If  the 
place  where  the  defendant  was  alleged  to  be 
intoxicated,  as  shown  by  the  evidence,  la  a 
public  highway,  then  the  verdict  of  the  Jury 
is  right.  If  the  evidence  adduced  and  ap- 
pearing in  the  record  does  not  show  the  place 
where  the  acts  of  the  defendant  were  com- 
mitted to  be  a  public  road  and  public  high- 
way, then  the  charge  of  the  trial  judge  was 
erroneous,  and  the  verdict  should  be  set 
aside. 

It  Is  insisted  by  state's  counsel  that  the 
lawmakers  intended  to  protect  all  highways 
which  are  used  by  the  public  and  which  are 
In  this  sense  public;  and  the  question  is  ask- 
ed: "If  the  Legislature  intended  to  make  it 
a  criminal  offense  for  a  person  to  be  intox- 
icated on  public  roads  established  by  law, 
why  did  the  act  not  say  such  public  roads 
as  are  statutory  or  established  by  law?"  In 
the  opinion  of  the  members  of  this  court,  the 
peace  and  quiet  of  the  citizen  who  lives  on 
any  road  which  is  used  for  travel  by  the  pub- 
lic is  entitled  to  the  same  protection,  by  sim- 
ilar means,  to  that  provided  in  this  healthful 
statute  for  those  who  happen  to  live  on  pub- 
lic roads,  and  It  is  the  prerogative  of  the 
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LegiBlatnre  to  bo  amend  the  act  of  1905  as  to 
make  this  the  law;  but  it  is  not  ivlthln  tbe 
jurisdiction  of  tbis  or  any  other  court  to 
legislate,  and  the  fact  tliat  In  tbe  yery  crea- 
lion  of  tills  court  it  Is  bound  by  the  decisions 
of  the  Supreme  Court  largely  limits  our  pow- 
er to  construe.  So  while  we  thinly,  for  our- 
selves, that  all  roads  are  alike  entitled  to 
protection,  it  cannot  be  presumed  that  the 
Legislature  did  not  know  the  meaning  of 
ibe  terms  It  chose  to  employ  in  its  act  It 
ig  rather  to  be  Inferred,  and  is  clear  to  our 
mind,  that  for  some  sufficient  reason  tbe 
legislatiTe  mind  did  not  see  proper  to  apply 
the  operation  of  its  act  to  roads  which  might 
cease  to  be  used  at  the  will  of  those  who 
owned  and  controlled  them;  1.  e.,  at  the  will 
of  the  owners  of  the  fee.  Criminal  statutes 
are  to  be  strictly  construed  with  a  view  to 
protecting  every  right  of  the  citizen,  and  as 
against  the  defendant  in  a  criminal  case  it 
cannot  be  presumed  that  the  Legislature  in- 
tended to  enlarge  and  extend  the  previously 
well-defined  meaning  of  terms  employed  by 
tbem  to  constitute  a  crime;  more  especially 
as  the  words  "public  street  and  highway" 
had  been  defined  by  the  courts  of  tbis  state 
and  had  a  fixed  and  definite  meaning.  Tbe 
term  "public  road"  is  not  only  distinguished 
from  "private  way,"  but  It  must  mean  a  way, 
Dot  only  used  by  tbe  public,  but  maintained, 
repaired,  and  controlled  by  the  proper  au- 
thorities having  In  charge  tbe  public  roads. 
Penalties  are  affixed  for  various  violations  of 
the  road  law,  which  would  be  unjust  and  In- 
applicable to  roadways  subject  to  be  discon- 
tinued at  the  pleasure  of  other  than  the  public 
autliorlties;  and  tbe  safety  'of  a  citizen  de- 
mands that  these  penalties  provided  for  the 
public  good  Bball  not  be  enforced  as  to  pass- 
ways  opened,  used,  and  maintained  only 
during  tbe  pleasure  of  private  citizens.  Fur- 
thermore, tbe  burden  of  keeping  up  tbe  pub- 
lic roads  has  to  be  borne  by  the  great  body 
of  the  citizens,  so  that  we  are  boiiud  to  con- 
etme  tbe  words  of  the  statute  as  well  as  the 
allegations  of  the  indictment  strictly. 

That  a  variance  between  the  allegations 
in  an  Indictment  which  are  material  and 
the  proof  offered  in  support  thereof  Is  fatal 
i>  axiomatic;  and  "if  tbe  criminal  character 
of  the  act  depends  upon  tbe  locality  in  which 
It  la  committed,  tbe  allegation  of  place  be- 
comes material,  •  •  •  furnishes  an  es- 
KQtial  feature  in  the  description  of  tbe  of- 
fense, must  be  accurately  laid,  and  matter 
of  local  description  must  be  proved."  If, 
therefore,  the  proof  In  this  case  (as  we  think) 
does  not  show  that  tbe  place  where  the  de- 
fendant appeared  intoxicated  was  the  same 
place  or  sucb  a  place  as  is  alleged  In  the  in- 
dictment tbe  variance  will  be  fataL  In  our 
Judgment  the  place  shown  by  the  evidence 
I'  a  piece  of  land  owned  and  worked  by 
prirate  individuals,  over  which  tbe  public  Is 
I'ermitted,  at  the  will  of  tbe  owners,  to  pass 
and  repass  as  may  suit  tbe  convenience,  ne- 


cessity, or  pleasure  of  the  passer-by,  but 
which  has  never  become  either  the  pub- 
lic highway  mentioned  In  the  statute  or  the 
public  road  used  to  describe  It  in  tbe  indict- 
ment In  our  opinion  the  error  in  this  case 
arose  from  confusing  a  road  used  by  the 
public  with  a  public  road.  There  can  be  no 
doubt  that  the  state  proved  that  tbe  locality 
where  the  defendant  Is  alleged  to  have  been 
intoxicated  Is  a  road,  which  simply  means 
a  piece  of  land  either  used  or  appropriated 
for  travel.  But  the  Indictment  alleged  '"a. 
public  road,"  and  the  statute  penalizes 
drunkenness  on  the  "public  highway."  Thus 
It  became  essentially  material  to  be  shown 
whether  tbe  road  in  question  was  a  public 
road  and  public  highway.  We  think  there  Is 
a  fatal  variance  between  tbe  proof  and  the 
allegations  made,  not  because  the  location 
was  not  "a  road,"  but  because  it  was  not 
shown  to  be  "a  public  road,"  and  because,  on 
tbe  contrary,  the  evidence  established  tlie 
fact  that  It  was  not  a  public  road.  So  far 
as  the  general  and  continuous  use  by  an  en- 
tire community  Is  concerned,  the  proof  Is 
sufficient;  but  mere  use  Is  not  enough  to 
prove  dedication  or  prescription,  If  either  was 
relied  upon. 

The  terms  "public  highway"  and  "public 
road"  are  not  synonymous.  We  sometimes 
use  tbe  term  "road"  in  ordinary  conversation 
In  the  same  sense  as  "way,"  but  In  legal 
parlance  this  Is  Improper.  "'Road'  means 
any  piece  of  land  used  or  appropriated  for 
travel.  •  •  •  'Way'  •  *  *  means  near- 
ly the  same  thing,  as  'right  of  way'  or.  In 
other  words,  the  right  of  one  person,  •  •  • 
or  of  the  community  at  large,  to  pass  over 
tbe  land  of  another."  GboUar-Potosl  Mining 
Co.  V.  Kennedy,  93  Am.  Dec.  416,  8  Nev.  861. 
The  word  used  in  the  statute  Is  "highway," 
which  Is  defined  by  1  Bouv.  Law  Diet.  7S0, 
to  be  "a  passage,  road,  or  street  which  every 
citizen  has  a  right  to  use."  But  even  this 
definition  Is  not  exhaustive,  because  the 
term  may  be  applied  more  broadly.  Abbott's 
Law  Dictionary  says:  "There  is  a  difterence 
in  the  shade  of  meaning  conveyed  by  two 
uses  of  the  word.  Sometimes  it  signifies 
right  of  free  passage,  in  the  abstract, 
not  importing  anything  about  the  character 
or  construction  of  the  way.  Thus  a  river  is 
called  a  highway.  •  •  •  Again,  it  has 
reference  to  some  system  of  law  authorizing 
the  taking  of  a  strip  of  land,  and  preparing 
and  devoting  It  to  the  use  of  travelers.  In 
this  use  It  Imports  a  roadway  upon  the  soil, 
constructed  under  the  authority  of  these 
laws."  We  may  say,  then,  in  brief,  that  tbe 
word  "road"  refers  to  the  land.  "Highway" 
denotes  the  easement,  and  that  the  land  tak- 
en has  been  subjected  to  servitude,  "carrying 
with  it  the  right  to  use  the  soli  for  the  pur- 
poses of  repair  and  improvement,  and  In 
cities  for  tbe  more  general  purposes  of  sew- 
erage, the  distribution  of  light  and  water, 
and    the    furtherance    Sfgi,iSSl^lG©0§ie 


268 


SS  SOUTHEASTERN  BBPOBTEB. 


(Ga. 


health,  trade,  and  convenience."  A  highway 
may  be  a  road,  but  a  road  Is  not  necessarily 
a  public  highway.  To  be  a  public  highway 
it  must  be,  as  stated  In  the  indictment  In 
this  case,  a  public  road. 

It  being  settled,  then,  that  the  statute  has 
reference  to  only  such  public  roads  as  are 
public  highways,  we  come  to  consider  the 
nature  of  the  proof  required  to  show  whether 
a  given  locality  Is  within  the  descriptive 
term  "a  public  road."  A  public  road  can  be 
created  in  four  ways:  (1)  By  a  Legislative 
enactment ;  (2)  by  action  of  the  proper  coun- 
ty authorities;  (3)  by  dedication;  and  (4) 
by  prescription.  No  effort  was  made  to  prove 
the  character  of  the  road  in  this  case,  as 
coming  under  either  of  the  first  two  heads. 
Was  it  proved  to  be  a  road  by  dedication? 
The  evidence  perhaps  established  fully  that 
Oberry,  the  owner,  had  evidenced  an  Inten- 
tion to  donate  the  land  to  the  public;  but 
the  evidence  also  disclosed  the  fact  that  there 
had  been  no  acceptance  on  the  part  of  the 
public.  There  Is  no  evidence  that  the  public 
authorities  have  ever  worked  the  road  as  a 
public  road.  Construing  section  3591  of  the 
Civil  Code  of  1895,  which  is  in  these  words, 
•'If  the  owner  of  lands,  either  expressly  or 
by  his  acts,  dedicates  the  same  to  public  use, 
and  the  same  is  so  used  for  such  a  loigth 
of  time  that  the  public  accommodation  or 
private  rights  might  be  materially  affected 
by  an  interruption  of  the  enjoyment,  be  can- 
not afterwards  appropriate  it  to  private  pur- 
poses," Justice  Cobb  says:  "A  dedication  to 
public  use  IB  *  *  *  not  complete  until 
two  things  appear;  that  is,  an  intention  on 
the  part  of  the  owner  to  dedicate  bis  prop- 
erty to  the  public  use,  and  an  acceptance  on 
the  part  of  the  public  of  the  property  for 
such  use.  •  •  •  The  Intention  to  dedicate 
need  not  be  shown  by  an  express  declaration 
to  that  effect.  But  the  use  must  be  of  such 
a  character  as  to  clearly  indicate  that  the 
public  has  accepted  the  dedication  of  the 
property  to  the  public  use.  The  acceptance 
need  not  be  express;  but  if  the  way  be  used 
by  the  public,  and  worked,  or  treated  by  the 
public  authorities  as  a  part  of  a  system  of 
public  highways  In  the  place  where  the  way 
is  claimed,  and  this  is  continued  'for  such  a 
length  of  time  that  the  public  accommodation 
and  private  rights  might  be  materially  af- 
fected by  the  Interruption  of  the  enjoyment,' 
the  dedication  to  the  public  use  Is  complete 
as  against  the  owner  of  the  fee."  Healey 
V,  Atlanta,  125  Ga.  737,  54  S.  E.  749,  citing 
Mayor  and  Council  of  Madison  v.  Booth,  53 
Ga.  609;  Parsons  v.  Trustees,  44  Ga.  529; 
Georgia  B.  Co.  v.  Atlanta,  118  Ga.  486,  45 
S.  B.  256;  Kelsoe  v.  Oglethorpe,  120  Ga.  951, 
48  S.  E.  360,  102  Am.  St.  Rep.  138.  And  in 
the  Healey  Case  It  Is  further  said  that  un- 
less It  api)ears  clearly  that  the  "dedication 
was  accepted  by  the  public  authorities,  either 
in  express  terms  or  by  implication  resulting 
from  tke   maintenance  of  a  way  as  public 


in  its  nature,"  the  use  of  one's  property  will 
not  amount  to  a  dedication.  In  the  head- 
note  it  is  said  that  "in  every  case  of  an  im- 
plied dedication  it  must  appear  tliat  the 
property  has  been  In  the  exclusive  control  of 
the  public  for  a  period  long  enough  to  raise 
the  presumption  of  a  gift"  We  assume  this 
latter  statement  to  be  a  succinct  statement 
as  to  the  time  necessary  to  create  a  road 
by  dedication,  and  It  is  also  based  upon 
sound  reason;  for.  If  there  is  an  Implied 
dedication.  It  must  rely  upon  the  presumption 
of  a  gift,  which  arises  in  seven  years. 

It  being  further  true  that  the  use  by  the 
public  of  Mr.  Cherry's  property  Is  not  neces- 
sarily inconsistent  with  the  retention  of 
dominion  by  him,  we  think  that  the  state 
failed  to  show  dedication  as  to  the  road  in 
question.  Nor  will  the  evidence  authorize 
the  conclusion  that  the  road  had  become  a 
public  road  by  prescription,  because  it  no- 
where appeared  that  the  public  bad  used  and 
maintained  It  as  a  highway  for  a  period  of 
20  years  or  more.  In  Southern  Ballway  Co. 
V.  Combs,  124  Ga.  1010,  63  8.  E.  508,  the 
court  (while  declining  to  determine  the  exact 
term  of  use  by  the  public  and  working  by 
public  authorities  necessary  to  make  a  road 
a  public  road  by  prescription)  says:  "It  is 
certain  that  a  road  may  become  a  public  road 
when  It  has  been  used  by  the  pabilc  and 
worked  by  the  public  authorities  for  20 
years."  And  we  will  add  that  20  years'  use, 
and  work,  maintenance,  and  control  by  the 
public  road  authorities,  are  required  to  fix 
title  In  the  public,  as  well  as  in  the  citizen, 
where  possession  adverse  to  the  owner  alone 
Is  relied  upon.  In  the  recent  case  of  Kelsoe 
V.  Oglethorpe,  120  Qa.  961,  48  S.  E.  S66,  102 
Am.  St  Bep.  188,  the  Supreme  Court  held 
that  20  years'  adverse  possession  was  neces- 
sary to  work  a  nonuser  of  a  public  road  once 
established.  So  we  think  there  is  no  ques- 
tion that  evidence  of  20  years'  possession  and 
use  would  be  required  were  a  prescriptive 
title  relied  upon.  Instead  of  proof  of  dedica- 
tion, or  an  order  passed  by  the  proper  county 
authorities,  or  a  legislative  enactment.  Many 
of  the  cases  In  which  the  question  has  been 
raised  as  to  what  constitutes  a  public  road 
in  Georgia  have  arisen  under  Civ.  Code  1895, 
t  2222,  which  relates  to  railroad  crossings 
over  public  roads.  We  have  examined,  per- 
haps, all  of  these  cases,  and  It  appears  that 
up  to  and  including  the  case  of  Georgia  R.  Co. 
V.  Cromer,  106  Ga.  296,  31  S.  E.  758,  the  view 
was  entertained  that  the  words  "public  road" 
were  qualified  by  the  words  "established  pur- 
suant to  law."  And  while  it  was  not  direct- 
ly decided,  an  Inference  could  have  been 
drawn,  from  the  earlier  decisions,  that  tbe 
existence  of  a  road  as  a  public  road  must 
be  shown  by  a  public  record,  at  least  la  so 
far  as  the  terms  were  applicable  to  section 
2222.  By  later  decisions,  however,  the  rules 
we  have  laid  down  above  have  been  recog- 
nized, and  the  classification  of  the  four  meth- 
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ods  of  proof  we  have  ad(vted  is  authorized. 
And  the  doctrine  we  have  drawn  from  ded- 
BioDS  of  other  states  which  hold  that  the 
road  Is  the  land,  and  the  highway  the  serri- 
tnde  or  oae  to  which  the  land  has  been  sub- 
jected. Is  sustained  In  our  own  state  In  Kar- 
anagh  t.  Mobile  &  Oirard  R.  Co.,  78  Ga.  271, 
2  &  E.  113,  where  the  court  held  that  the 
streets  of  Columbus  belonged  to  the  state,  but 
as  highways  they  belonged  to  the  dty  of 
Columbus. 

In  view  of  what  we  have  stated,  the  charge 
we  have  quoted  In  this  opinion,  and  which 
was  given  by  our  learned  brother  of  the 
trial  bench  in  this  case,  was  erroneous ;  and, 
after  reviewing  a  multitude  of  authorities 
In  addition  to  those  we  have  cited,  we  re- 
turn to  the  words  of  the  first  headnote  in 
Hart  T.  Taylor,  61  Oa.  156:  "A  neighborhood 
road  used  by  a  settlement  of  people,  great 
or  small.  Is  not  a  public  road  In  the  sense 
of  the  Georgia  Code,  and  in  the  common 
parlance  of  our  people."  Placing  this  in 
juxtaposition  with  the  charge  that  "It  is 
Immaterial  as  to  whether  or  not  this  road 
was  maintained  by  the  public  or  county  au- 
thorities as  a  public  highway  or  private 
way,  but  if  you  find  that  this  road  was  used 
as  a  highway  by  a  community  of  people  for 
any  number  of  years,  as  a  means  of  ingress 
or  egress  to  and  from  their  homes,  and  that 
tlie  dime  was  committed  on  said  road  by 
this  defendant,  it  would  be  your  duty  to 
find  him  guilty,"  we  are  compelled  to  re- 
verse the  judgment  of  the  court  below. 

Judgment  reversed. 


MT.   TBRNON   BANK  ▼.   QIBBS   «t  al. 
(No.  266.) 

(Court  of  Appeals  of  Georgia.    April  25,  1907.) 

1.  Bills  and  Notes — Action  on  Note— At- 
TOBNET's  Fee. 

The  intention  of  the  General  Assembly  in 
the  passage  of  the  act  of  1900  relating  to  at- 
torney's fees  (Acts  lti(X),  p.  53)  was  evidently 
dual.  It  conferred  a  benefit  on  the  debtor,  by 
relieving  him  from  the  burden  of  attorney's  fees, 
while  foreseeinfc,  as  a  consequence  thereof,  re- 
lief to  the  public  from  the  expense  of  the  litiga- 
tion thus  prevented.  When  complied  with,  the 
debtor  saves  the  attorney's  fees;  the  public 
nves  the  ezpeuse  of  trial. 

2.  Sake— Rktusk  Dat. 

The  "return  day"  of  a  term  of  court  is  the 
last  day  a  suit  can  be  filed  to  be  returnable  to 
that  term.  Keeping  in  view  the  manifest  in- 
tention of  the  Legislature,  and  conserving  the 
plainly  beneficial  effect  of  the  act  in  question, 
the  term  "return  day,"  therein  contained,  is 
to  be  presumed  to  have  been  used  to  convey  the 
same  meaning  which  had  generally  and  legally 
been  applied  to  it  previously  to  its  passage 
Johnson  v.  State,  68  S.  E.  265,  1  Ga.  App.  195. 

3.  Sake. 

Hence,  where  suit  had  been  brought  upon 
a  promissory  note  containing  provision  for  at- 
torney's fees,  and  it  was  admitted  that  the  writ- 
ten notice  of  intention  to  sue  had  been  duly 
given,  and  it  was  uncontradicted  that  payment 
of  the  debt  and  interest  thereon  was  not  made 
nntil  several  days  after  the  last  return  day,  it 


was  error  to  enter  a  judgment  relieving  the  de< 
fendant  from  the  attorney's  fees. 
(Syllabus  by  the  Court) 

Error  from  City  Ck>urt  of  Mt  Vernon; 
Oelger,  Judge. 

Action  by  the  Mt.  Vernon  Bank  against  J. 
W.  Glbbs  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

W.  M.  Lewis  and  M.  B.  Calhoun,  for  plain- 
tiff in  error. 


RUSSELL,  J.  Suit  was  brought  in  the 
city  court  of  Mt  Vernon  on  a  promissory 
note  which  provided  for  the  payment  of  10 
per  cent  attorney's  fees,  if  collected  by  law 
or  through  au  attorney  at  law.  In  the  rec- 
ord appears  the  following:  "Notice  of  Inten- 
tion to  Sue  Note.  Oct  24,  1906.  To  J,  W. 
Glbbs,  N.  B.  Glbbs,  B.  S.  Glbbs:  You  are 
hereby  notified  that  I  Intend  to  bring  suit 
against  you  to  the  December  monthly  term, 
1906,  Of  the  city  court  of  Mt  Vernon,  of  said 
county,  on  a  promissory  note  made  and  ex- 
ecuted by  you  to  the  Mt  Vernon  Bank,  on 
the  23d  day  of  January,  1904,  and  for  the 
principal  sum  of  sixty-three  dollars  and  elgh- 
ty-^ve  cents ;  said  note  falling  due  on  the  Ist 
day  of  November,  1901,  and  bearing  interest 
from  maturity  at  the  rate  of  8  per  cent,  per 
annum,  and  10  per  cent,  attorney's  fees. 
*  *  *  And  if  you  fail  to  pay  said  note  on 
or  before  the  return  day  of  the  said  court,  at 
the  term  above  mentioned,  I  shall  sue  for 
said  attorney's  fees,  In  addition  to  the  prin- 
cipal and  interest  due  thereon;  said  note  hav- 
ing been  placed  In  my  hands  by  the  holder 
thereof  for  collection.  M.  B.  Calhoun,  Attor- 
ney for  Plaintiff."  The  time  for  holding  the 
court  as  it  appears,  was  the  second  Monday 
(10th)  of  Decembw,  1906.  And  on  December 
3d  the  principal,  interest,  and  costs  due  on 
the  note  were  paid.  The  attorney's  fees 
were  not  paid.  On  the  10th  of  December, 
1906,  the  defendant  J.  W.  Glbbs  filed  the 
following  sworn  answer:  "(1)  Defendant 
shows  to  the  court  that  he  has  paid  off  and 
discharged  all  the  principal,  interest,  and 
costs  due  on  said  suit,  and  that  said  pay- 
ment was  made  before  the  return  day  of  said 
court  (2)  Defendant  denies  his  liability  for 
the  attorney's  fees,  alleged  to  be  due  on  said 
note."  By  agreement  of  the  parties  the  is- 
sues were  submitted  to  the  trial  judge  with- 
out a  jury,  together  with  another  case  be- 
tween the  same  parties  involving  the  same 
Issue,  and  as  to  which  latter  case  it  is  fur- 
ther agreed  in  writing  that  the  judgment  of 
this  court  shall  be  binding.  On  the  trial  in 
the  court  below  it  was  agreed  in  open  court 
that  Glbbs,  the  maker,  had  paid  the  princi- 
pal, interest,  and  costs  accrued  In  both  of 
said  cases;  and  therefore  the  only  question 
submitted  in  that  court,  or  in  this,  was 
whether  the  defendants  are  liable  for  the  10 
per  cent  attorney's  fees  stipulated  to  be  paid. 
In  the  note. 

The  case  was  submitted  upon^^he  follow- 
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Ing  agreed  statement  of  facts:  That  the  prin- 
cipal, interest,  and  costs  were  paid  on  Mon- 
day, December  3,  1906;  that  tbe  Decemtier 
monthly  term,  1906,  of  said  court  convened 
on  Monday,  December  10,  1906;  in  other 
words,  that  the  note  was  not  paid  15  days 
before  the  first  day  of  December  term,  1906, 
of  the  court  And  it  was  admitted  that  the 
notice  of  plalntlflTs  intention  to  sue  on  the 
note,  and  to  sue  for  the  10  per  cent,  attor- 
ney's fees,  had  been  duly  and  legally  served 
on  all  of  tbe  defendants  more  than  10  days 
before  the  filing  of  the  suit  Upon  this 
agreed  statement  of  facts  the  court  entered 
the  following  Judgment:  "It  appearing  to 
the  court  that  the  above-stated  case  has  been 
settled,  except  tbe  attorney's  fees  alleged  to 
be  due,  and  the  same  being  submitted  to  the 
court  on  an  agreed  statement  of  facts,  the 
only  question  being  the  liability  of  defend- 
ants for  said  attorney's  fees,  It  is  ordered  by 
the  conrt  that  said  defendants  be  relieved  of 
the  payment  of  tbe  attorney's  fees  alleged  to 
be  due.  This  order  to  be  of  force  and  effect 
in  each  one  of  said  cases  stated  as  above, 
filed  to  tbe  December  monthly  term  of  tbe 
dty  court  of  Mt.  Vernon,  December  10, 1906." 

We  think  the  court  erred  in  not  entering 
up  Judgment  for  the  attorney's  fees.  Sec- 
tion 3667  of  tbe  Civil  Code  of  1805,  as 
amended  by  the  act  of  1900  (Acts  1900,  p. 
53),  is  as  follows:  "Obligations  to  pay  attw- 
ney's  fees  upon  any  note  or  other  evidence  of 
indebtedness  *  •  •  are  void,  and  no  court 
shall  enforce  such  agreement  to  pay  attor- 
ney's fees  unless  tbe  debtor  shall  fail  to  pay 
such  debt  on  or  before  the  return  day  of  the 
conrt  to  which  suit  is  brought  for  tbe  collec- 
tion of  the  same;  provided,  the  holder  of 
tbe  obligation  sued  upon,  his  agent  or  at- 
torney, notifies  the  defendant  In  writing,  ten 
days  before  suit  is  brought,  of  bis  intention 
to  bring  suit,  and  also  tbe  term  of  the  court 
to  which  suit  win  be  brought."  There  can 
be  no  doubt  as  to  the  written  notice  in  the 
case.  Defendant  admitted  he  was  notified  in 
writing  10  days  before  tbe  suit  was  brought, 
which  means  10  days  before  it  was  filed.  Did 
the  defendant,  as  alleged  in  bis  answer,  "pay 
such  debt"  before  "the  return  day"?  Tbe  trial 
court  seems  to  bave  decided  the  case  upon 
tbe  idea  that  the  words  "return  day"  meant 
the  first  day  of  the  term.  But,  if  the  words 
"return  day"  be  construed  to  mean  the  first 
day  of  the  court  (as  they  must  have  been  con- 
strued by  tbe  trial  Judge,  to  authorize  the 
Judgment  he  rendered  upon  the  evidence), 
the  notice  provided  for  by  law  would  be  ab- 
solutely useless,  because  the  debtor  would 
already  bave  been  Informed,  by  service  of 
tbe  petition  and  process,  not  that  be  would 
be  sued,  but  that  he  In  fact  had  been  sued. 

There  can  be  no  question  as  to  the  mean- 
ing of  the  phrase  "return  day,"  as  used  in 
the  act  of  1900.  It  has  a  general  ordinary 
meaning,  and  it  has  been  defined  according 
to  that  meaning  In  the  decisions  of  the  Su- 
preme Court  of  this  state.    It  always  bad  ref- 


erence to  the  filing  of  the  suit,  and,  popularly, 
is  most  generally  called  "the  last  return  day." 
Tbe  Legislature,  when  changing  an  existing 
law,  as  in  creating  a  new  law,  is  to  be  presum- 
ed to  understand  the  meaning  of  the  words  em- 
ployed, and  to  use  such  words  to  convey  the 
same  meaning  as  is  commonly  attached  to 
them  g«ierally  at  the  time  of  their  use.  Fur- 
thermore, one  of  tbe  cardinal  rules  to  be  ob- 
served, in  ascertaining  the  meaning  of  any 
word  employed  In  a  statute,  is  to  look  to  the 
intention  of  the  lawmakers.  In  tbe  passage 
of  tbe  act  of  1900,  tbe  General  Assembly  evi- 
dently intended  to  accomplish  two  purposes. 
It  desired  to  relieve  tbe  debtor,  as  far  as  pos- 
sible, from  the  burden  of  attorney's  f«>s. 
where  they  could  be  of  no  benefit  to  him ;  aiid 
in  making  it  to  his  Interest  to  relieve  himself 
from  the  payment  of  attorney's  fees,  by  speedy 
payment  of  the  debt,  It  sought  thereby  at  the 
same  time  to  relieve  the  public,  as  far  as  pos- 
sible, from  the  burdens  of  useless  litigation. 
The  interest  of  the  public  and  tbe  courts  was 
In  view  of  the  legislative  mind,  as  well  as  the 
interest  of  tbe  debtor;  and  one  of  tbe  most 
beneficial  results  of  l^islatlve  wisdom  is  the 
prevention  of  useless  lawsuits.  If  the  debt 
was  paid,  and  the  law  discharged  tbe  attor- 
ney's fees  in  consequence  of  tbe  paymeut  of 
tbe  debt,  before  tbe  last  return  day,  tbe  pub- 
lic would  be  saved  the  expense  of  trial,  tbe 
oflScers  of  court  their  trouble,  and  tbe  creditor 
delay.  The  act  confers  a  benefit  on  tbe  debt- 
or, foreseeing  as  a  consequence  relief  to  tbe 
public  from  useless  litigation.  The  debtor 
saves  the  attorney's  fees.  Tbe  public  saves 
expenses  of  court  This  purpose  of  the  act 
would  be  practically  defeated,  if  tbe  words 
"return  day"  were  held  to  mean  tbe  first 
day  of  the  court 

Beginning  with  the  passage  of  the  "Twitty 
bill"  (Acts  1890-91,  p.  221;  Civ.  Code  1895. 
{  3667),  our  laws  bave  seemed  to  view  at- 
torney's fees  askance;  and,  construing  the 
whole  act  together.  It  is  the  evident  inten- 
tion of  the  General  Assembly  to  give  every 
debtor  who  has  promised  to  pay  attorney's 
fees,  whether  suit  be  brought  or  not  at 
least  10  days  in  which  to  remove  tbat  lia- 
bility, by  payment  for  he  is  to  be  notified  at 
least  10  days  before  the  latest  day  tbe  suit 
can  be  brought  to  that  term,  and,  if  be  pays 
the  demand  before  tbe  return  day,  the  obliga- 
tion to  pay  attorney's  fees  l>ecomes  void.  The 
manifest  purpose  of  tbe  law  was  to  give  to 
the  debtor  10  days,  not  only  to  relieve  himself 
from  paying  attorney's  fees,  bat.  In  most  in- 
stances, to  avoid  suit  altogether.  The  expres- 
sion "return  day,"  as  stated  above,  as  con- 
strued by  our  courts,  has  a  fixed  and  definite 
meaning.  It  means  tbe  last  day  on  which 
suits  returnable  to  the  next  term  may  be 
filed.  Baxley  v.  Bennett,  33  Ga.  14C;  Hood 
V.  Powers,  57  Ga.  24S;  Everett  v.  Fersts 
Sons  &  Co.,  126  Ga.  662,  55  S.  E.  816.  Tbe 
defendant  made  his  payment  seven  days  be- 
fore  court;  and,  under  tbe, act  of  1906  (Acts- 
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1906,  p.  294)  creating  the  city  conrt  of  Mt 
Veroon,  the  last  fliiug  day  la  15  days  before 
tbe  first  day  of  the  term  to  wblch  the  suit  Is 
returuable;  so  that  his  payment  was  after, 
instead  of  before,  the  return  day.  The  de- 
fendant admitted  in  open  court  that  the  no- 
tice was  served  more  than  10  days  before  tbe 
time  of  flling  tbe  salt ;  and,  by  falling  to  pay 
within  tbe  10  days,  and  paying  8  days  after 
tbe  salt  was  filed,  he  became  subject  to  the 
attorn^'s  fees,  according  to  the  undisputed 
evidence.  It  was,  therefore,  error  for  the 
Judge  of  the  city  court  to  enter  a  Judf^ment 
relieving  the  defendant  from  bis  obligation 
as  to  attorney's  fees.  There  should  be  a 
Judgment  for  attorney's  fees  on  tbe  amount 
dne  (at  tlie  time  of  the  payment),  according 
to  tbe  terms  of  the  contract 
Judgment  reversed. 


WOOD  ▼.  STATE.    (No.  398.) 
(Coart  of  Appeals  of  Georgia.    April  25,  1907.) 

1.  Cbiminal  Law— Evidkncb— Weight— Pos- 
itive AND  Xeqative. 

The  rule  that  the  existence  of  a  fact  testi- 
fied to  by  one  positive  witness  is  to  be  believed, 
rather  than  that  such  fact  did  not  exist  because 
man;  witnesses,  who  had  the  same  opportunity 
of  observation,  swear  that  they  did  not  see  or 
know  of  ita  having  transpired,  does  not  apply 
when  one  of  two  persons  having  equal  facilities 
for  weing  or  hearing  a  thing  swears  that  it  oc- 
eorred.  and  the  other  that  it  did  not.  Weeks  v. 
State,  79  Oa.  37,  S  S.  E.  323 ;  Atlanta  &  W.  P. 
Railroad  v.  Johnson,  66  Oa.  260;  Cobb  ▼. 
State,  27  6a.  649. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1248.] 

2.  SaXB  —  TltlAX  —  INSTBUCTIONS  —  RULES  OW 

Evidence. 

While  tbe  fact  that  positive  testimony  af- 
firmatory  and  positive  testimony  contradictory 
thereof  lias  been  introduced  in  a  given  case 
iroald,  witiiont  more,  render  a  char^  upon  tbe 
■object  of  positive  and  negative  testmiony  Inap- 
plicable and  improper,  still,  if  in  the  same  case 
n^ative  testimony  was  also  introduced,  a  prop- 
er charge  upon  that  subject  would  not  be  erro- 
neous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  {  1744.] 

8.  Saue. 

Where,  nnder  the  evidence,  the  rule  em- 
bodied in  section  985  of  the  Penal  Code  of  1895 
can  properly  be  given,  the  judge  should  also,  nnd 
in  connection  therewith,  give  an  instruction  that 
the  jury,  in  weighing  the  testimony  of  such  wit- 
nesses, must  consider  and  pass  upon  the  ques- 
tion of  their  credibility.  Grant  ▼.  State,  60  8. 
E.  M6,  122  Ga.  744  (S). 
i.  Sake. 

Id  any  case  it  is  error  to  give  in  charge  to 
the  jury  the  rule  In  regard  to  positive  and  neg- 
ative testimony  embodied  in  Pen.  Code  1895.  § 
f>^.  without  Stating  the  qualification  that  other 
things  moat  be  equal,  and  the  witnesses  of  equal 
credibility,  and  that  the  rule  does  not  apply  as 
to  those  witnesses  who  have  each  given  positive, 
thoagh  conflicting,  testimony;  some  swearing 
that  a  certain  thing  transpired,  and  others 
equally  positively  that  it  did  not. 
(Syllabus  by  the  Court) 

Bnor  from  City  Conrt  of  Montlcello ;  Thnr- 
Dian,  Judge. 
One  Wood  was  convicted  of  shooting  on  a 


public   highway  In  violation  of   Pea.   Code 
1895,  {  508,  and  he  brings  error.    Reversed. 

Greene  F.  Johnson,  for  plaintiff  in  error. 
Doyle  Campbell,  Soi.,  for  the  State. 

RUSSELL,  J.  Two  assignments  of  error  are 
Insisted  upon  by  the  plaintiff  in  error:  (1) 
That  tbe  court  erred  in  giving  in  charge  to 
the  jury  section  986  of  the  Penal  Code  of 
1895,  without  quallflcation ;  and  (2)  that  the 
couH  erred  In  falling  to  charge  that  tbe  rule 
applying  to  the  distinction  between  positive 
and  negative  evidence  does  not  apply  when, 
of  two  parties  having  equal  facilities  for 
knowing  a  thing,  one  swears  that  It  occurred 
and  the  other  that  it  did  not  occur,  the  tes- 
timony of  both  witnesses.  In  that  event  being 
positive  evidence.  In  the  amended  motion  Is 
another  ground,  referring  to  the  court's  re- 
fusal to  charge  a  written  request;  but  this 
assignment  was  abandoned  In  this  court 

The  defendant  was  indicted  for  a  violation 
of  Pen.  Code  1895,  g  508,  forbidding  the' 
discharge  of  firearms  on  a  public  highway  be- 
tween dark  and  daylight  There  was  posi- 
tive evidence  that  he  fired  a  pistol  as  alleg- 
ed In  the  Indictment  and  equally  positive 
evidence  that  he  did  not  fire  a  pistol  at  the 
time  and  place  alleged.  Tbe  defendant,  as 
appears  from  tbe  evidence,  was  in  a  buggy 
with  two  other  persons.  Some  witnesses 
swore  that  shots  were  fired  by  two  of  the 
persons  in  the  buggy,  and  there  was  testi- 
mony from  two  of  the  state's  witnesses  that 
they  did  not  know  whether  the  shots  were 
fired  by  one  man  or  by  both  who  were  in  the 
baggy.  In  other  words,  there  was  positive 
testimony  that  two  men  in  the  buggj'  fired 
pistols,  positive  testimony  that  no  one  in  the 
buggy  fired  at  all,  and  negative  testimony 
from  witnesses  who  did  not  profess  to  know 
whether  tbe  shots  were  fired  by  the  defend- 
ant or  his  companion.  The  judge  gave  sec- 
tion 986  of  the  Penal  Code  of  1896  In  charge 
to  the  jury,  without  any  quallflcation  or  any 
instruction  as  to  its  application.  Under  the 
facts  above  stated,  we  think  that  the  omis- 
sion of  the  trial  court  to  instruct  tbe  Jury 
that  tbe  rule  embodied  In  section  985  Is  only 
applicable  when  other  things  are  equal  and 
the  witnesses  are  of  equal  credlblll^  would 
require  a  new  trial ;  and  when  to  that  failure 
of  the  trial  Judge  Is  added  bis  failure  to  ex- 
plain to  tbe  Jury  that  the  testimony  of  a  wit- 
ness who  testifies  that  a  certain  thing  did  not 
occur  Is  as  much  positive  testimony  as  the. 
statement  of  one  who  swears  that  it  did  oc- 
cur, our  duty  to  grant  a  new  trial  is  impera- 
tive. 

The  headnotes  suflSdently  embody  our  opin- 
ion, and  there  is,  therefore,  no  necessity  to 
elaborate  the  principle  which  controls  our  de- 
cision. It  Is  said  In  Klmbrough  v.  State, 
101  Ga.  585,  29  S.  B.  39,  that  It  would  not  do 
to  lay  down  the  broad  rule  that  witnesses 
who  testify  positively  to  a  fact  are  to  be  be- 
lieved, rather  than  those  whose  testimony 
may  be  negative ;  for  "the  negative  testlnMuy 
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ot  a  witness  of  good  character  will  always 
outweigh  the  positive  testimony  of  a  wit- 
ness shown  to  be  unworthy  of  belief."  That 
the  general  rule  as  to  the  probative  value  of 
positive  and  negative  testimony  is  subject  Id 
the  qualification  that  other  things  are  equal 
and  the  witnesses  are  of  equal  credibility  Is 
again  decided  In  Atlanta  Ry.  Co.  v.  Bigham, 
105  Ga.  498,  30  S.  E.  934,  and  in  Skinner  v. 
State,  108  Ga.  747,  32  S.  E.  844. 

The  proposition  that  where  one  witness 
swears  that  a  certain  thing  occurred,  and 
another  with  equal  opportunity  to  know 
swears  positively  that  It  did  not  occur,  needs 
only  to  be  stated,  to  demonstrate  that  the  evi- 
dence of  both  witnesses  is  positive  testimony, 
the  one  not  more  so  than  the  other.  The  ap- 
plicability of  section  986  to  the  testimony  Is 
often  a  doubtful  matter.  Except  In  a  clear 
case,  that  section  should  not  be  given  In 
charge  to  the  jury;  and,  when  It  Is  glv«i, 
the  Jury  should  be  Instructed  as  to  its  mean- 
ing and  ftppllcatlon,  especially  in  a  case  like 
this,  where  there  was  positive  testimony  af- 
flrmatory,  positive  testimony  contradictory, 
and  negative  testimony,  all  material  to  the 
Issue. 

Judgment  reversed. 


JACKSON  V.  STATE.     (No.  882.) 
(Court  of  Appeals  of  Georgia.     May  3,  1907.) 

1.  Pabbnt  and  Child— Abardonitent. 

The  evidence  in  this  case  anthorized  the 
conviction  of  the  defendant  "A  father  who 
within  this  state  willfully  and  voluntarily  aban- 
dons his  child  before  it  is  bom,  and  persists  In 
the  abandonment  afterwards,  leaving  it  in  a  de- 
p^dent  and  destitute  condition,  is  guilty  of  a 
misdemeanor." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parent  and  Child,  i  176.] 

2.  Cbiminal    Law  —  Witnesses  —  Caoss-Ex- 
AHiNATiON— Offer  to  Pbove. 

While  the  right  of  ctoss-examination,  thor- 
ough and  sifting,  should  not  be  abridged,  never- 
theless, even  upon  cross-examination,  where  an 
answer  to  a  question  propounded  to  a  witness  is 
refused  by  tbe  court,  and  snch  refusal  is  assign- 
ed as  error,  it  must  appear  that  counsel,  on  the 
trial,  stated  to  the  court,  either  what  he  expect- 
ed to  prove,  or  (if  that  Is  impracticable  or  im- 
possible) what  he  desired  to  prove,  by  the  answer 
to  such  rejected  question.  Upon  failure  of  such 
statement  to  the  trial  court,  this  court  cannot 
review  the  alleged  error. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f  1593.] 

3.  Same— Instbuctions— Application  —  Evi- 
dence. 

In  the  absence  of  evidence  sufficient  to  re- 
but the  presumption  of  paternity  arising  from 
the  marriage  relation,  it  is  not  error  to  refuse  to 
charge  that  the  defendant  would  not  be  guilty 
of  abandonment  if  the  jury  are  satisiied  that  the 
defendant  never  acknowledged  tbe  paternity  of 
the  child  and  has  always  denied  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §{  1980-1984.] 

4.  Same. 

The  issue  as  to  whether  or  not  the  abandon- 
ment is  willful  is  not  illustrated  by  the  conduct 
or  sayings  of  the  reputed  father,  unless  it  be 
shown  by  the  evidence  that  he  is  not  such  Ei- 
ther. 
(Syllabus  by  the  Court.) 


Error  from  City  Court  of  Sandersvllle ; 
Hyman,  Judge. 

Bufus  Jackson  was  convicted  of  abandon- 
ment of  blB  minor  child,  and  brings  error. 
Affirmed.  i 

E.  W.  Jordan,  for  plaintiff  In  error.  O.  H. 
Howard,  Sol.,  for  tbe  State.  I 

RUSSELL,  J.  RufuB  Jackson  was  convict-  ' 
ed  of  abandonment  of  his  minor  child.  The 
evidence. showed  that  be  married  LlUIe  Jack- 
son, and  before  the  birth  of  tbe  child  aban- 
doned her,  and  never  lived  with  her  or  con- 
tributed to  her  or  tbe  child's  support  The 
mother  was  shown  to  be  unable  to  work,  and 
the  child  suffered  cold  and  hunger  by  reason 
of  tbe  abandonment  Tbe  father  made  no 
provision  for  it  or  for  tbe  mother,  at  tbe 
time  of  Its  btrtb,  but  voluntarily  and  willful- 
ly abandoned  It;  and,  though  it  appeared 
that  the  child's  grandmother  contributed 
some  to  Its  support  and  to  that  of  tbe  moth- 
er, the  evidence  shows  that  this  was  only  at 
times,  and  that  frequently,  from  tbe  time  of 
the  child's  birth.  It  was  dependent  and  desti- 
tute, and  actually  suffered  for  lack  of  food, 
clothing,  and  fire  to  keep  it  warm.  It  was 
argued  by  the  movant  that  no  date  is  shown 
when  this  dependency  existed,  and  whether  It 
occurred  before  the  finding  of  tbe  Indlctmoit 
A  fair  and  reasonable  construction  of  the  evi- 
dence of  LUlIe  Jackson  Is  that  this  condition 
existed  and  continued  from  the  child's  birth, 
on  March  22,  1906.  The  Indictment  was 
found  In  September,  1906. 

The  defendant.  In  his  motion  for  new  trial, 
which  was  overruled.  In  addition  to  tbe  gen- 
eral grounds,  contends  that  tbe  oourt  erred 
In  refusing  to  allow  the  prosecutrix,  aa  a  wit- 
ness, to  answer  the  following  question  pro- 
pounded to  her  by  tbe  defendant's  counsel: 
"How  much  salary  per  month  does  your 
mother  earn?"  Movant  Is  unable  to  state 
what  answer  would  have  been  made  by  said 
witness  to  said  question ;  she  being  the  pros- 
ecutrix and  leading  witness  for  the  state. 
The  purpose  of  said  question,  as  insisted, 
was  to  elicit  from  the  witness,  upon  cross- 
examination,  facts  from  which  the  Jury  could 
infer  that  the  mother  of  the  prosecutrix  and 
the  grandmother  of  the  child  earned  a  suffi- 
cient salary  to  support  the  child ;  movant 
contending  that,  the  evidence  showing- that 
the  child  was  supported  by  the  grandmother 
and  lived  with  its  mother  In  the  bouse  of  the 
grandmother,  the  amount  of  her  earnings 
was  a  material  fact  shedding  light  upon 
whether  or  not  the  child  was  in  a  destitute 
and  dependent  condition.  It  Is  further  in- 
sisted that  the  court.  In  refusing  to  allow 
the  witness  to  answer  said  question,  erred, 
because  It  was  an  abridgment  of  movant's 
right  to  a  full  and  complete  cross-examina- 
tion of  the  witness  called  against  him,  be- 
cause the  matter  sought  from  the  witness 
was  relevant  and  material  upon  the  Issue  of 
Us  guilt  or  Innocence.    lB-JUM>ther  ground  of 
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tbe  motion  It  Is  contended  tbat  the  court  err- 
ed In  refusing  to  give  In  charge  to  the  jnrjr 
tbe  following  Instruction,  tbe  same  harlng 
been  requested  In  writing:  "If  you  believe 
from  tbe  evidence  In  this  case  that  the  de- 
fendant, Rufus  Jackson,  has  never  nrknowl- 
edged  tbe  paternity  of  the  child,  and  has  at 
no  time  regarded  himself  as  the  father  of  the 
child,  or  claimed  the  child  as  his  own,  then 
he  would  not  be  guilty  of  abnndonment  of 
(dilld."  And,  finally,  tbe  defendant  urges  as 
a  ground  for  new  trial  that  the  undisputed 
evidence  in  the  case  shows  that  the  defend- 
ant baa  never  recognized,  claimed,  or  ac- 
knowledged at  any  time  tbe  fatherhood  of 
the  child,  and  that  be  has  never  lived  with 
tbe  motber  of  tbe  child,  nor  contributed  to 
her  support,  and  that  he  instituted  legal  pro- 
ceedings for  divorce  before  the  birth  of  the 
child,  and  that  tbe  offense  of  abandonment 
Is  not  made  out  until  it  is  shown  that  tbe 
defendant  at  some  time  claimed  the  cliild  or 
acknowledged  its  paternity. 

The  verdict  was  authorized  by  the  evi- 
dence, unless  the  court  erred  in  tbe  ruling  as 
to  tbe  admission  of  evidence,  or  in  the  re- 
fusal to  charge  as  requested  in  tbe  sixth 
ground  of  the  motion,  and  unless  these  errors 
Eo  contributed  to  tbe  verdict  as  to  be  harm- 
ful to  the  defendant  There  is  no  merit  in 
the  ground  that  the  verdict  Is  contrary  to 
evidence.  While  It  has  been  held  in  a  num- 
ber of  cases — those  dted  by  plaintiff  In  error 
as  well  as  others — ^that  It  most  be  shown 
tliat  tbe  child  abandoned  was  left  by  tbe  fa- 
ther in  a  dependent  and  destitute  condition, 
tbe  Jury  were  authorized,  from  the  evidence 
In  this  case,  to  find  that  fact  fully  establish- 
ed. And  while  recognizing  the  principle  laid 
down  in  a  number  of  decisions,  ending  with 
Williams  V.  State,  126  Ga.  637,  B6  S.  E.  480, 
that,  where  an  essential  element  of  a  crime 
is  prescribed  by  law,  It  must  both  be  charged 
and  proved  by  tbe  state,  In  tbe  strict  con- 
stmction  of  criminal  statutes,  still.  In  a  case 
where  a  father  Is  heartless  enough  to  add  to 
antenuptial  wrongs  tbe  desertion  of  his  Inno- 
cent offspring,  this  court  will  not  be  over- 
zeakms  In  rewelgblng  the  testimony  passed 
upon  by  the  Jury.  It  is  further  insisted  by 
the  plaintiff  In  error  that,  admitting  that 
destitution  and  dependence  existed,  it  Is  not 
shown  when  it  existed,  and  whether  it  occur- 
red before  the  finding  of  tbe  indictment 
The  Indictment  was  found  In  September, 
1906.  A  fair  and  reasonable  construction  of 
the  evidence  for  the  state  leaves  no  other 
conclusion  than  that  this  condition  existed 
and  continued  from  the  child's  birth  In 
March,  1906.  As  to  this  six  months  before 
tbe  Indictment  tbe  evidence  makes  a  clear 
case ;  and  as  evidence  as  to  tbe  condition  ex- 
isting subsequent  to  tbe  indictment  was  not 
objected  to,  tbe  error,  if  any.  Is  Immaterial. 
Tlie  evidence,  in  our  view  of  the  case,  makes 
a  strong,  clear  case  of  abandonment,  of  de- 
pendence and  destitution.  This  case  is  con- 
trolled by  Bull  V.  State,  80  Ga.  704,  6  a  B. 
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178,  in  which  Judge  Bleckley,  rendering  the 
opinion,  declares  that  "a  father  who  within 
this  state  willfully  and  voluntarily  abandons 
bis  child  before  it  Is  bom,  and  persists  In  the 
abandonment  afterwards,  leaving  It  in  a  de- 
pendent and  destitute  condition,  Is  guilty  of 
a  misdemeanor." 

We  come,  now,  to  tbe  special  grounds  of 
tbe  amended  motion.  Did  the  court  err  in 
refusing  to  allow  the  mother  of  the  child  to 
answo:  a  question  as  to  bow  much  tbe 
grandmother  earned  per  month?  Conceding 
that  each  party  Is  entitled  to  tbe  right  of 
cross-examination,  thorough  and  sifting,  of 
witnesses  called  by  bis  opponent  and  waiv- 
ing tbe  fact  that  It  does  not  appear  that  tbe 
trial  court  was  informed  what  answer  would 
be  made  to  the  proposed  question,  and  that 
for  that  reason,  there  is  nothing  that  tl>ls  ' 
court  can  consider  upon  this  assignment  of 
error,  and  granting  that  the  answer  of  the 
witness  would  have  shown  an  earning  capac- 
ity on  tbe  part  of  the  grandmother  suffi- 
cient to  support  the  child,  there  was  still  no 
error  in  the  ruling  of  the  court;  for  while  it 
is  competent.  In  defense  of  the  charge  of 
abandonmoit;  to  show  that  others  do  pro- 
vide for  the  support  of  the  child,  still  It  is 
not  material  or  proper  to  allow  testimony 
that  others  are  able  to  do  so.  It  cannot  seri- 
ously be  contended  that  there  Is  any  legal 
duty  on  tbe  grandmother  to  support  this 
grandchild.  However,  as  matter  of  law,  we 
cannot  consider  this  assignment  of  error. 
Where  error  is  ascribed  to  a  court  in  refusing 
to  allow  a  witness  to  answer  a  question,  It 
must  appear  that  a  statement  was  made  to 
the  court  at  the  time,  showing  what  the  an- 
swer would  be,  or  what  answers  were  ex- 
pected. Bowden  v.  Bowden,  125  Ga.  108,  53 
S.  EX  606  (1).  "Where  a  quesUon  Is  asked, 
the  answer  excluded,  and  no  statement  made 
to  the  Judge  as  to  what  tbe  witness  would  have 
sworn,  there  Is  nothing  before  the  court  It 
Is  Impossible  for  the  Judge  on  tbe  motion  for 
new  trial,  or  for  this  court  on  a  bill  of  excep- 
tions, to  say  whether  the  complaining  party 
would  have  been  benefited  or  Injured  by  tbe 
answer.  The  witness  may  not  have  known 
anything  of  the  subject  inquired  about ;  and  if 
a  new  trial  should  he  granted  because  the  an- 
swer was  excluded,  it  might  happen  that  on 
the  second  trial  the  question  would  be  again 
propounded,  allowed,  and  tbe  witness  give 
hearsay,  inadmissible,  or  irrelevant  testimony, 
or  the  answer  might  be  harmful,  Instead  of 
helpful,  or  the  witness  might  reply,  'I  do  not 
know,'  with  the  result  that  the  time  and 
money  of  the  parties  and  the  country  had 
been  wasted  for  so  Inconsequent  a  conclu- 
sion. That  this  is  not  unlikely  to  occur  Is 
shown  by  the  experience  of  all  practicing 
lawyers,  who  have  often  seen  a  long  and 
heated  argument  as  to ,  tbe  right  to  ask  a 
question,  followed  by  the  laughter  of  all  by- 
standers when  the  court  held  It  competent 
and  the  witness  replied  that  he  knew  noth- 
ing about  tbe  matter.  ♦   •   •/K^ouldinpv- 
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er  do  to  grant  a  new  trial  until  It  appeared, 
not  only  that  the  question  was  prop«,  but 
that  the  answer  was  material  and  would  have 
been  of  benefit  to  the  complaining  party." 
Griffin  V.  Henderson,  117  Ga.  383,  43  S.  B. 
712.  It  may  be  considered  that  the  strict- 
ness of  this  rule  should  be  much  relaxed  in 
cross-examination;  but  even  then,  unless  the 
nature  of  the  question  discloses  the  answer 
expected,  the  counsel  should  state  to  the 
court  what  be  expects  to  prove,  or.  If  he  can- 
not make  such  statement,  what  he  wants  to 
prove  by  the  witness.  The  right  of  cross- 
examination  should  in  no  case  be  abridged, 
but  this  right  is  granted  in  order  to  confer 
a  substantial  benefit:  and,  as  there  Is  no  du- 
ty devolving  on  a  grandmother  to  support  a 
grandchild,  we  hold  that  any  answer  that 
witness  could  have  made  would  have  been 
so  immaterial  to  the  issue  as  to  have  In  no 
way  aided  the  defendant  either  In  disproving 
the  charge  made  by  the  state  or  In  defending 
himself  against  It 

There  was  no  error  In  refusing  to  charge, 
as  requested  by  defendant,  upon  the  subject 
of  whether  defendant  ever  acknowledged 
that  he  was  the  father  of  the  child.  It  could 
not  be  material  as  to  whether  he  claimed  or 
recognized  the  child,  or  whether  he  consist- 
ently at  all  times  denied  that  the  child  was 
his.  The  mother  of  the  child  being  his  wife, 
he  Is  bound  by  the  legal  presumption  of  pa- 
ternity, which  can  only  be  rebutted  by  proof. 

Judgment  afllrmed. 

PHILIP   CAREJ^JMFG.    CO.   ▼.   VIADUCT 

PLACE  et  al.     (No.  281.) 
(Court  of  Appeals  of  Georgia.     May  8,  1907.) 

1.  Mechanics'  Liens— PBOCEEnrNOs  i«  Peb- 
FECT— Judgment. 

A  materialman's  lien  is  not  complete  as 
sucb  until  there  is  a  judgment  fixing  the  amount. 

2.  Same. 

In  order  to  foreclose  and  perfect  such  lien, 
80  as  to  bind  tJie  owner  of  real  estate  for  the 
price  of  material  furnished  a  contractor,  tliere 
must  be  a  judgment  against  the  contractor, 
where  no  privity  exists  between  the  materialman 
and  the  owner  of  the  property. 
8.  SA^fE— Opebation  and  E^tkct— Extent  of 
Liability  op  Owneb. 

The  filing  of  a  suit  to  foreclose  a  material- 
man s  lien,  claim  of  which  has  been  previously 
filed  in  accordance  with  law.  does  not  of  itself 
create  such  lien ;  and  the  existence  of  such  lien 
may  be  prevented. 

(a)  There  is  a  difference  between  a  claim  of 
lien  and  the  lien  itself,  when  established  in  ac- 
cordance with  section  2804  of  the  Civil  Code  of 
18!).5. 

(b)  The  contractor  must  be  sued  with  the  own- 
er of  the  realty  sought  to  be  subjected  to  the  spe- 
cial lien,  and  the  owner's  liability  as  to  amount 
and  in  all  other  respects  can  be  no  greater  than 
the  contractor's. 

4.  BaNKBCPTCT— DlSCHABGE  OF  Bankbupt. 

Consequently,  where  the  contractor  is  dis- 
charged in  bankruptcy  prior  to  the  judgment 
creating  the  lien,  and  his  liability  is  thereby  an- 
nulled, the  lien  cannot  thereafter  be  foreclosed 
against  the  property  of  the  owner  and  a  judg- 
ment be  rendered  against  him.  It  would  require 
an  equitable  action  to  protfvt  the  plaintifiF  in  the 


rights  sotorbt  to  be  asserted  under  the  circum- 
stances.    Hudson  V.  Lamar.  49  8.  B.  735,  121 
Ga.  835 ;   Bell  v.  Dawson  Grocery  Co.,  48  8.  E. 
150,  120  Ga.  628. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  Reld, 
Judge. 

Suit  to  foreclose  a  materialman's  lien  by 
the  Philip  Carey  Manufacturing  ComiMtny 
against  the  Viaduct  Place  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  E.  &  L.  F.  McClelland  for  plaintiff  in 
error.  Smith,  Hammond  &  Smith,  Culber- 
son &  Johnson,  and  W.  B.  Talley,  for  de- 
fendants In  error. 

RUSSELL,  J.  Philip  Carey  Manufacturing 
Company  brought  suit  to  foreclose  a  mate- 
rialman's lien  on  the  property  called  the 
"Viaduct  Place,"  In  the  city  of  Atlanta, 
against  Steiner-Emery  Company  as  owners 
and  J.  F.  Clemmons  as  contractor.  By  agree- 
ment of  the  parties  his  honor,  H.  M.  Reld, 
Judge  of  the  city  court  of  Atlanta,  without 
the  Intervention  of  a  jury,  rendered  Judg- 
ment In  the  case  upon  the  following  agreed 
statement  of  facts:  The  Philip  Carey  Manu- 
facturing Company  Is  a  corporation  of  Ohio 
with  a  place  of  business  In  the  city  of  At- 
lanta, and  Is  a  materialman.  J.  F.  Clemmons 
was  a  contractor,  and'had  contracted  to  Im- 
prove the  Viaduct  Place.  Clemmons  pur- 
chased of  the  Philip  Carey  Manufacturing 
Company  certain  material,  part  of  which, 
amounting  to  $51.16,  was  used  in  Improving 
the  building  of  Viaduct  Place.  Said  material 
was  furnished  during  the  month  of  August 
1905.  Philip  Carey  Manufacturing  Company 
filed  Its  claim  of  lien  In  the  office  of  the  clerk 
of  the  superior  court  of  Pulton  county  Octo- 
ber 7,  1906,  and  It  was  recorded  October  10, 

1905.  The  building  improved  Is  In  Fulton 
county,  Ga.  The  Philip  Carey  Manufactur- 
ing Company  filed  their  suit  on  October   13, 

1906,  against  J.  F.  Clemmons,  contractor,  and 
Stelner-Emery  Company,  now  Viaduct  Place, 
owners.  Both  of  said  parties  were  served 
October  20,  1906.  Clemmons  was  adjudicated 
a  bankrupt  on  October  5,  1905.  On  the  sched- 
ule of  said  bankrupt  It  appears  that  the 
Philip  Carey  Manufacturing  Company  was  a 
creditor  of  the  bankrupt  In  the  sum  of  |159.-< 
76,  and  It  was  admitted  that  said  debt  was 
scheduled  In  said  bankruptcy  proceedings, 
and  the  manufacturing  company  had  notice 
of  the  bankruptcy  proceedings,  but  never 
proved  or  attempted  to  prove  their  claim. 
The  balance  due  Clemmons  by  Viaduct  Place 
was  set  apart  to  him  as  "a  homestead.  The 
order  of  court  confirming  the  homestead  was 
dated  July  18,  1906,  and  Clemmons  was 
granted  his  final  discharge  In  bankruptcy 
July  21,  1906.  Upon  the  above  agreed  state- 
ment of  facts  and  the  admissions  of  the 
pleadings  the  foliowhig  Judgment  was  ren- 
dered: "Upon  the  pleading  in  said  case  «nd 
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DIHm  the  agreed  statement  of  facts  submitted 
tbe  court  finds  for  tbe  defendant  J.  F.  Clem- 
mons  on  his  plea  of  discbarge  In  bankruptcy. 
As  no  Judgment  can  be  rendered  against 
Clemmons  as  contractor,  I  find  in  favor  of 
the  other  defendant;  and  Judgment  is  ren- 
dered agahist  the  plalntifF  for  costs."  Tbe 
plaintiff  In  error  excepts,  upon  the  ground 
that  the  Judgment  is  contrary  to  law  and 
without  authority  of  law;  that  the  effect  of 
•aid  Judgment  is  to  hold  that  tbe  discharge 
In  bankruptcy  of  a  contractor  relieves  the 
property  Improved  of  a  materialman's  Uea 
for  material  furnished  to  Improve  the  same. 
The  contention  of  the  plaintiff  in  error  is 
that  while  no  general  Judgment  can  l>e  ob- 
tained against  the  contractor  after  his  dis- 
charge in  bankruptcy,  the  bankrupt  can  be 
made  a  party  for  the  purpose  of  fixing  tbe 
amount  of  the  debt,  and  that  tbe  debt  so 
fixed  thus  becomes  a  lien  against  the  proper- 
ty improved,  and  the  contractor's  discharge 
in  bankruptcy  does  not  relieve  the  property 
Improved  of  its  lien. 

We  think  the  finding  of  the  trial  Judge  was 
manifestly  correct,  In  view  of  the  facts  sul)- 
mltted.  The  contractor  was  adjudged  a  bank- 
rupt on  October  6,  1908,  two  days  before  the 
plaintiff  in  error  filed  its  claim  of  lien  on  the 
property  of  Viaduct  Place  on  account  of  tbe 
material  in  question.  In  the  contractor's 
acUedule  in  bankruptcy  it  was  shown  that 
the  plaintiff  in  error  was  a  creditor  of  the 
contractor  on  this  claim  for  material,  and 
that  tbe  claim  was  provable  In  bankruptcy. 
According  to  tbe  agreement  of  facts,  tbe 
plaintiff  In  error  paid  no  attention  to  the 
proceedings  In  bankruptcy.  It  could  have 
sone  into  the  bankrupt  court,  and  have  es- 
tablished the  amount  of  its  Hen  and  Identified 
the  use  to  which  its  material  was  put  It 
bad  notice  that  tbe  bankrupt  court  was  deal- 
ing with  this  debtor,  the  contractor,  and  all 
of  his  rights  and  liabilities.  This  case  came 
on  to  be  tried  November  30,  1906.  On  July 
21,  1906,  the  contractor.  Clemmons,  was  given 
als  final  discharge  in  bankruptcy,  and  such 
discharge  was  set  up  by  defendant  In  his 
plea.  The  amount  due  tbe  contractor  by  Via- 
duct Place,  as  shown  by  the  agreed  state- 
ment of  facts,  had  been  set  apart  to  Clem- 
mons as  part  of  his  exemption.  The  dis- 
charge of  the  contractor  relieved  Viaduct 
Place,  especially  In  view  of  the  fact  that  the 
title  of  the  indebtedness  was  vested  in  the 
defendant  as  part  of  his  exemption.  The 
plea  of  the  defendant  Viaduct  Place,  whicb 
is  not  denied,  says  that  "demands  had  been 
made  on  this  defendant  by  the  trustee  In 
bankruptcy  for  said  J.  F.  Clemmons  for  the 
balance  due  by  tbis  defendant  to  said  Clem- 
mons on  account  of  said  work.  This  defend- 
ant shows  that  the  exclusive  jurisdiction  of 
the  assets  of  said  J.  F.  Clemmons,  part  of 
which  Indebtedness  of  this  defendant  to  said 
Clemmons  'on  account  of  work  done  by  bim 
on  said   building,   Is  vested  In  tbe  United 


States  District  Court  sitting  in  bankruptcy, 
and,  if  the  plaintiff  has  any  claim  to  or  lien 
upon  said  fund  or  any  part  of  It  tbe  court 
of  bankruptcy  has  full  .lurlsdlction  to  ad- 
judicate said  claim."  The  plea  proceeded 
further  to  state  that  the  defendant  withheld 
the  amount  due,  as  shown  by  the  affidavit 
of  Clemmons,  made  In  accordance  with  the 
statnte,  to  wU,  the  sum  of  $61.16,  which  is  ,. 
moitioned  In  the  agreed  statement  of  facta.  ^^^^^^ 
Under  the  very  letter  of  the  bankrupt  act  the 
court  could  not  enter  Judgment  against  Clem- 
mons, because  he  had  been  adjudicated  a 
bankrupt  and  discharged.  Behig  without 
power  to  render  Judgment  against  the  con- 
tractor, the  court  could  not  render  a  general 
Judgment  against  Viaduct  Place;  and  the 
plaintifTs  only  remedy  was  to  enforce  against 
tbe  specific  property,  into  which  its  material 
went  a  previous  or  contemporaneous  Judg- 
ment against  the  contractor,  fixing  the 
amount  of  the  balance  due  tbe  contractor  by 
tbe  property  owner  for  material  furnished. 
It  is  well  settled  that  a  special  Judgment 
fixing  a  lien  on  tbe  property  of  an  owner  in 
favor  of  one  as  to  whom  no  privity  of  con- 
tract exists,  cannot  be  obtained  until  there  Is 
first  a  genera]  Judgment  for  the  claim  against 
tbe  contractor.  Aliombard  v.  Trustees,  73  Oa. 
322;  Castiebei^  v.  Johnston,  92  Ga.  409,  17 
S.  B.  772;  Clayton  v.  Farrar,  119  Ga.  87,  46 
S.  B.  72Si)  Mauck  V.  Rosser.  126  Ga.  268,  66 
S.  E.  S2.^t  is  held  in  Klipstein  v.  Allen-Miles 
Co.,  136  Fed.  885,  69  C.  C.  A.  229,  that  even 
the  process  to  secure  an  inchoate  lien  against 
one  who  is  adjudged  a  bankrupt  during  tbe 
progress  of  tbe  proceeding  may  be  Interrupted 
by  bankruptcy  proceedings.  But  this  case  is 
even  stronger  than  the  Klipstein  Case;  for 
In  tbe  present  case  Clemmons  bad  been  ad- 
Judged  a  bankrupt  before  any  claim  of  lien 
was  filed  by  the  plaintiff  in  error.  Before 
the  claim  of  lien  was  filed,  the  debt  was  duly 
scheduled  In  bankruptcy,  was  provable  in 
bankruptcy,  and  could  be  discharged  In  bank- 
ruptcy. For  the  plaintiff's  right  of  lien  to 
be  perfected,  It  was  bound  to  file  a  suit  with- 
in 12  months  and  to  procure  a  Judgment 
against  the  contractor.  As  bankruptcy  pro- 
ceedings were  already  pending,  the  suit  was 
destined  to  be  of  no  avail,  unless  the  bank- 
rupt failed  to  procure  a  discharge.  When  the 
discharge  was  granted,  and  was  pleaded  in 
the  suit  the  last  chance  for  tbe  establish- 
ment of  the  special  lien  was  obliterated.  In 
the  Klipstein  Case,  cited  above,  an  effort  was 
made  to  subject  the  property  of  a  third  per- 
son to  garnishment  proceedings.  Before  final 
Judgment,  affecting  the  rights  of  such  third 
person,  was  rendered,  there  was  no  obliga- 
tion ais  to  such  third  person.  Tbe  rendition 
of  tbe  final  Judgment  was  interrupted  by  the 
discharge  in  bankruptcy,  and  the  bar  thus 
interposed  relieved  and  discharged  the  gar- 
nishee from  all  liability,  notwithstanding  a 
dissolution  bond  had  been  given.  In  the  case 
at  bar  tbe  Car^  Manufacturing  Company 
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sought  to  snbject  the  property  of  Vladact 
Place,  a  third  person,  bo  far  as  any  con- 
tractual relation  Is  concerned,  to  the  payment 
of  Glemmons'  debt  Before  this  could  be 
done.  Judgment  against  Clemnunis  was  es- 
sential. Before  such  judgment  could  be  ren- 
dered, discharge  in  bankruptcy  intervened 
and  made  the  rendition  of  a  Judgment  against 
Glemmons  lmpoa8ibl^^.nd  the  plaintltt  hav- 
ing without  obJectloirSlowed  the  amount  due 
by  Viaduct  Place  to  the  contractor  to  be  set 
aside  as  part  of  his  exemption,  not  only 
would  Viaduct  Place,  If  Judgment  were  ren- 
dered against  It  In  this  case,  be  compelled  to 
pay  the  same  amount  twice,  but  the  effect  of 
the  bar  of  the  Judgment  of  discharge  was  to 
relieve  Viaduct  Place  and  Its  property  from 
all  liablUtieB  to  the  plaintiff  in  error.  Under 
the  admitted  facts  the  Judgment  of  the  lower 
court  appears  to  us  to  be  a  legal  necessity. 

Learned  counsel  for  plaintiff  In  error  dte 
the  case  of  McCall  t.  Herrhig,  116  6a.  235, 
42  S.  E.  468,  as  authority  for  the  proposition 
that  in  an  action  in  which  only  the  establish- 
ment of  a  special  lien  on  specific  property  is 
sought,  and  no  Judgment  In  personam  Is  pray- 
ed against  the  defendant,  a  plea  to  the  effect 
that  the  defendant  has  been  adjudicated  a 
bankrupt  presents  no  defense  to  the  action. 
In  that  case  a  security  deed  upon  his  own 
property  was  given  by  the  bankrupt  more 
than  four  months  prior  to  the  bankruptcy. 
It  was  not  in  any  manner  affected  by  the 
bankruptcy  proceedings,  as  there  was  a  legal 
method  of  enforcing  It  without  the  necessity 
of  a  Judgment  against  the  bankrupt  From 
the  statement  of  facts  in  the  McCall  Case  it 
appears  that  the  United  States  court  passed 
an  order  allowing  the  plaintiff  to  prosecute 
her  suit  for  the  puriwse  of  obtaining  a  special 
Judgment  and  having  her  Hen  fixed  against 
the  property  described  in  the  deed.  And  in 
this  case.  If  the  plaintiff  had  proceeded  in 
the  United  States  court  to  bring  to  the  atten- 
tion of  that  court  the  fact  that  it  claimed  a 
special  lien  for  the  material  furnished,  it  Is 
to  be  presumed,  following  its  prior  ruling 
In  the  McCall  Case,  that  the  United  States 
court  would  have  arrested  its  proceeding  as 
to  the  claim  In  question  until  the  plaintiff,  if 
entitled  thereto,  could  have  established  its 
special  Hen,  and  thereupon  would  have  direct- 
ed that  the  amount  admitted  by  the  contract- 
or to  be  due  be  applied  to  the  payment  of  the 
special  Hen,  Instead  of  making  It  a  part  of 
the  bankrupt's  exemption.  The  holding  in 
the  McCall  Case  was  to  the  effect  that  the 
fact  tliat  defendant  had  been  adjudicated  a 
bankrupt  was  no  bar  to  the  assertion  of  her 
lien  by  one  who  held  a  deed  to  the  land  as 
security  for  her  debt  There  is  considerable 
difference  between  this  and  the  assertion  of 
a  lien  for  material  furnished  to  a  contractor 
in  building  or  repairing  a  building.  In  the 
one  case,  by  law,  the  title  vests  In  the  holder 
of  the  security  deed.  In  the  other  case  the 
owner  of  the  property  may  not  even  know  of 


the  claim  against  his  realty.  The  dealing  In 
the  first  case  Is  inter  partes.  In  the  latter 
the  rights  of  third  persons  are  affected.  The 
property  conveyed  to  secure  the  debt  in  the 
McCall  Case  could  not  be  exempted  so  as  to 
defeat  plalntifTs  lien.  In  the  present  case 
the  plaintiff  had  no  lien  which  would  with- 
stand or  overcome  the  exemption,  unless  it 
had  procured  its  recognition  in  the  bank- 
ruptcy proceedings. 
The  cases  of  Smith  v.  Zachry,  115  Ga.  722. 

42  S.  E.  102,  and  Evans  v.  RounsavIUe,  115 
Ga.  684:,  42  S.  E.  100,  are  not  In  point  In 
the  Zachry  Case  Smith  was  adjudicated  a 
bankrupt  more  than  a  year  after  Zachry  ob- 
tained his  Judgment  The  court  held  that 
the  lieu  was  not  lost  because  Smith  had  been 
adjudicated  a  bankrupt;  and  in  this  case,  if 
the  manufacturing  compnny  had  obtained  a 
lien  by  a  Judgmdht  against  Clemmons  (In- 
stead of  merely  claiming  a  Hen)  prior  to 
the  adjudication  In  bankruptcy,  our  holding 
would  be  the  same  as  in  the  Zachry  Case. 
In  the  Evans  Case  there  is  nothing  in  con- 
flict with  what  we  now  hold.  AU  that  is 
decided  is  that  a  valid  lien,  created  on  the 
property  of  the  bankrupt  more  than  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  is  not  affected  by  bis  discharge, 
and  that  after  such  discharge  a  creditor 
holding  such  a  lien  may  proceed  to  enforce  it 
against  the  property  of  the  bankrupt  in  the 
state  court  Counsel  also  cites  the  case  of 
Carter  v.  People's  National  Bank,  109  Ga. 
673,  86  8.  B.  61.  As  construed  by  the  Su- 
preme Court  in  the  Evans  Case,  supra,  the 
only  ruling  made  in  the  Carter  Case  with 
reference  to  the  bankruptcy  law  Is  that  "a 
plea  Interposed  to  a  proceeding  to  foreclose 
a  mortgage  on  land,  In  a  superior  court  of 
this  state,  that  pending  the  proceedings  to 
foreclose  the  mortgagor  was  adjudicated  a 
bankrupt,  and  praying  that  such  proceedings 
be  stayed  for  the  period  of  12  months,  or  un- 
til the  question  of  the  discharge  In  bank- 
ruptcy of  the  mortgagor  Is  determined,  is  not 
good,  and  the  court  committed  no  error  in 
sustaining  a  demurrer  to  the  same."  The 
cases  of  Philmon  v.  Marshall,  116  Ga.  811, 

43  S.  B.  48,  McKenney  v.  Cheney,  118  Ga. 
387,  46  S.  B.  433,  and  Camp  v.  Young,  119 
Ga.  981,  47  S.  B.  660,  have  no  application  to 
the  Issue  before  us.  Bach  of  these  decisions 
passes  upon  Hens  already  established  and 
firmly  fastened  on  the  property  of  the  bank- 
rupt more  than  4  months  prior  to  adjudica- 
tion. 

If  the  question  is,  as  distinctly  stated  by 
counsel  for  plaintiff  in  error,  whether  or  not 
a  valid  vested  lien  of  a  materialman,  under 
the  state  law,  against  the  owner  of  property 
for  improvement  of  his  real  estate,  is  divest- 
ed by  a  petition  in  bankruptcy  by  or  against 
the  contractor,  we  would  unhesitatingly  an- 
swer, "No."  But  if  the  question  as  appli- 
cable to  the  facts  of  this  case  is  .whether  a 
Uen  in  process  of  establishment  Is  prevented 
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from  ripening  by  a  dlacharge  In  bankmptcy, 
wbere  the  rlgtata  of  innocent  third  parties 
ue  concerned  (whose  double  liability  might 
have  been  prevented  by  the  plaintiff)>  we  an- 
swer, "Yes."  As  to  whether  a  mere  petition 
in  bankruptcy  would  have  the  effect  of  estop- 
ping the  prosecuting  and  perfecting  of  the 
lien,  it  is  not  necessary  now  to  decide,  as  a 
final  dlacharge  was  admitted  In  this  case. 
All  of  the  cases  cited  are  similar  to  the  pend- 
ing case.  In  KoIIocIe  v.  Jackson,  5  Oa.  133, 
the  factor's  lien  rested  on  actual  possession 
of  the  property  of  the  bankrupt  prior  to  the 
tMDkmptcy.  In  Loudon  v.  Biandford,  66  Oa. 
151,  the  question  raised  here  was  not  decided, 
but  the  Hen  was  complete  prior  to  the  bank- 
ruptcy proceedings.  In  Berry  v.  Jackson,  113 
6a.  196,  41  S.  B.  698,  90  Am.  St.  Rep.  102, 
the  title  to  specific  property  was  involved; 
the  plaintiff  in  the  trover  proceedings,  on 
the  one  hand,  claiming  the  actual  title,  and 
tbe  bankrupt  resisting  on  the  otber.  A  funda- 
mental distinction,  however,  l^tween  all  the 
cases  cited  and  the  case  at  bar.  Is  that  in  this 
case  the  plaintiff  in  error  seeks  to  establish 
a  lien  on  tbe  property  of  a  third  person, 
whereas  the  cases  dted  treat  only  of  liens  al- 
ready established  on  the  property  of  the 
bankrupt  blmself  prior  to  bankruptcy  pro- 
ceedings. 
Judgment  affirmed. 


McCABE    r.    STATE.    (No.    8TO.) 
(Court  of  Appeals  of  Georgia.    May  8,  1907.) 
Larcert  —   What  CowsTrruTsa  Houss  — 

A  boiiae  or  balldlnK.  within  the  meaning  of 
Pen.  Code  189S.  H  178.  179,  defining  larceny 
from  the  bouse,  is  a  structure  havine  a  roof 
and  lateral  inclosure  of  some  sort,  in  which 
persona  live  or  work,  animals  are  confined,  or 

Property  Is  stored  or  contained.  A  wharf  or 
loding  place,  where  vessels  are  brongbt  to 
disrharge  or  take  on  cargoes,  and  where  freight 
is  placed  awaiting  removal,  covered  by  a  roof, 
but  otherwise  wholly  aninclosed,  is  not  a  bonae 
01  building,  within  the  above  sections. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Larceny,  H  48,  98.] 

(STUabns  by  the  Ooort) 

Error  from  Superior  Ooort,  Obatbam  (boun- 
ty; Cann,  Judge. 

One  McCabe  was  convicted  of  larceny  from 
I  house,  and  brings  error.    Reversed. 

O'Connor,  O'Byme  &  Hartridge,  for  plain- 
tiff in  error.  William  W.  Osborne,  Sol.  Oen., 
for  tbe  State. . 

HILL,  0.  J.  The  defendant  In  the  court 
below  was  Indicted  for  tbe  offense  of  larceny 
from  tbe  bonse;  the  house  described  In  the 
Indictment  as  "the  storage  wharf,  same  being 
a  building  of  the  Ocean  Steamship  Company 
of  Savannali."  The  goods  were  piled  up  on 
tbe  wharf,  and  sheds  were  built  over  the 
wharf  for  tbe  protection  of  the  freight  from 
tbe  weather.     Tlie  evidence  does  not  show 


that  this  wharf  was  inclosed  at  tbe  sides, 
and  It  is  fair  to  presume  that  the  wharf  was 
simply  a  platform  upon  which  the  freight 
was  stored,  and  was  only  protected  from  the 
top  by  the  shed,  and  that  there  was  no  In- 
closure  or  protection  on  the  sides.  The  main 
question  for  our  decision  Is  whether  this 
structure  constituted  a  house  or  building 
under  sections  178  and  179  of  tbe  Penal  Code 
of  1895,  which  define  the  offense  of  larceny 
from  the  house. 

Under  the  common  law  there  was  no  such 
offense  as  larceny  from  the  house,  but  such 
offense  was  included  within  the  definition  of 
simple  larceny.  4  Blackstone's  CJommen- 
tarles,  239.  But,  beginning  with  the  statute 
of  Henry  VIII,  the  distinct  offense  of  larceny 
from  tbe  bouse  was  created,  the  evolution  as 
to  tbe  kind  of  bouse  In  which  larceny  could 
be  committed  being,  first,  tbe  dwelling  bouse 
and  outhouses  within  tbe  protection  or  cnr- 
ttlage  of  the  dwelling  bouse,  and  then  any 
outhouse,  ahop,  warehouse,  or  storehouse,  and 
finally  any  building  In  which  anything  of 
value  was  contained  or  stored.  Tbe  fact  that 
such  places  were  Invaded  to  consummate  the 
larceny  made  the  offense  more  aggravated, 
and  a  severer  punishment  was  Inflicted  than 
in  cases  of  simple  larceny.  Our  own  statute 
is  very  broad  In  its  classification  of  build' 
Ings  protected;  the  language  being,  "any 
dwelling  house,  store,  shop,  warehouse,  or  any 
other  building."  The  words  "any  other 
building"  must  be  construed  in  connection 
with  the  character  of  buildings  specifically 
enumerated.  The  building  or  structure  pro- 
tected by  tbe  statute  must  have  tbe  distin- 
guishing features  of  a  house.  A  bonse  Is  de- 
fined to  be  "a  place  of  abode  or  shelter; 
*  *  *  a  building  used  for  storing  or  sbel- 
terlng  something;"  and  a  "building"  la  de- 
fined as  "an  edifice  for  any  use;  that  which 
is  built,  as  dwelling  bouse,  bam,  etc."  Stand- 
ard Dictionary.  Tbe  Supreme  Court  of 
Georgia,  In  particular  cases,  .has  made  several 
very  broad  applications  of  the  word  "house," 
as  used  In  tbe  statute  defining  larceny  from 
tbe  house.  In  Garter  v.  State,  106  Ga.  372, 
82  8.  E.  345,  71  Am.  St.  Rep.  262,  It  declared 
that,  "a  freight  car  body,  which  bad  been 
detached  from  the  wheels  and  placed  upon 
permanent  posts  near  a  railway  track  at  a 
station,  and  to  which  a  platform  bad  been 
attached,  thus  constituting  a  structure  to  be 
used  as  'a  freight  warehouse,'  and  which  is 
used  for  this  purpose  only.  Is  a  'bouse,'  with- 
in the  meaning  of  section  136  of  the  Penal 
Code  of  1895,"  defining  arson.  And  in  Wil- 
liams V.  State,  105  Ga.  814,  32  S.  B.  129,  70 
Am.  St  Rep.  82:  "A  structure  which  Is  sta- 
tionary, which  is  eight  feet  tali,  covered  with 
shingles  and  inclosed  with  wire,  erected  for 
tbe  purpose  of  tbe  safe-keeping  of  birds  and 
fowls,  is  a  bouse,  within  tbe  meaning  of  our 
Code,  which  defines  the  offense  of  larceny 
from  the  house.^'  In  Bone  v.  State,  121  Ga. 
147,  48  8.  E.  986,  the  court  upheld  a  convlo- 
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tlon  of  larceny  from  the  house,  where  prop- 
erty was  token  from  a  car  In  the  union  pas- 
senger depot  In  Atlanta.  The  specific  queE»- 
tlon  whether  the  depot  was  a  house,  in  the 
meaning  of  the  statute,  was  not  before  the 
court  In  that  case.  The  contention  was  that 
the  Indictment  should  have  been  framed  un- 
der section  185  of  the  Penal  Code  of  1886, 
which  specifically  makes  It  an  offense  to  steal 
from  a  railroad  car.  The  record  does  not 
disclose  the  kind  of  building  the  union  pas- 
senger depot  was,  but  the  court  treated  it  as 
"a  permanent  structure  designed  for  the  ao- 
commodation  of  passengers";  and  it  is  fair 
to  presume  that  it  contained  rooms  for  pas- 
sengers and  baggage. 

Courts  of  other  states  have  defined  the 
word  "house,"  or  "building,"  as  contained  In 
larceny,  burglary,  arson,  and  disorderly  house 
statutes.  It  Is  unnecessary  to  cite  the  deci- 
sions of  those  courts  on  the  subject  In  all 
of  them  the  structure  falling  within  the  def- 
inition was  not  only  covered  by  some  sort 
of  a  roof,  but  was  also  enclosed  In  some  way 
or  by  some  kind  of  material.  In  other  words, 
according  to  those  declslcms,  a  platform  cover- 
ed by  a  roof  Is  not  enough  to  constitute  a 
bouse;  'but.  In  addition  to  the  platform  or 
roof,  or  floor,  there  must  be  some  lateral  In- 
dosure — an  Inclosed  structure,  where  people 
live  or  work,  or  animate  property  is  confined, 
or  inanimate  property  Is  stored  or  contained. 
The  Supreme  Court  of  Texas,  In  Pavro  v. 
State,  39  Tex.  Cr.  R.  «2,  46  S.  W.  932,  73 
Am.  St.  Rep.  960,  defines  the  word  "building" 
In  the  burglary  statute  as  "a  fabric  built  or 
constructed;  a  structure;  an  edifice;  •  •  • 
a  house  for  residence,  business,  or  public  use, 
or  for  shelter  of  animals  or  storage  of  goods. 
*  *  *  In  the  widest  sense,  any  production 
or  piece  of  work  artificially  built  up,  and 
composed  of  parts  Joined  together  In  some 
definite  manner;  any  construction."  In  Wil- 
lis V.  State,  33  Tex.  Cr.  R.  168,  25  8.  W. 
1119,  it  was  held  that  a  fruit  stand  built  In 
the  shape  of  a  piano  box,  large  enough  for 
the  owner  to  stand  up  in  while  making  sales, 
and  in  which  he  slept  and  kept  his  clothing, 
was  a  house,  within  the  contemplation  of  the 
burglary  statute.  It  has  also  been  held  that 
a  tent  in  which  persons  lived  was  a  house. 
And  even  a  covered  wagon,  in  which  a  man 
and  woman  traveled  and  slept,  was  held  to 
be  a  bouse.  The  law  protects  the  humble 
tenant  in  his  tent  as  well  as  his  more  for- 
tunate neighbor  In  his  palace,  but  the  build- 
ing must  be  protected  from  intrusion  or  tres- 
pass by  some  sort  of  material.  It  may  be 
stone,  wood,  wire,  or  cloth.  As  was  said 
by  the  Supreme  Court  of  Indiaqa  in  Schilling 
T.  State.  116  Ind.  205,  18  N.  E.  685,  "the  house 
must  be  some  sort  of  a  building  or  Inclosed 
structure."  "Any  structure  which  has  walls 
on  all  sides  and  is  covered  by  a  roof,  is  a 
house."  Maul  v.  State  (Tex.  Cr.  App.)  26  S. 
W.  20a  In  this  Texas  case  the  building  in 
question  was  Inclosed  by  four  sides,  but  had 


no  roof.  And  the  Supreme  Court  of  Cali- 
fornia, In  People  v.  Stickman,  34  Cal.  245.  in 
construing  the  burglary  statute,  held  that  the 
word  "house"  included  every  kind  of  build- 
ing or  structure  "housed  In." 

We  think  a  careful  reading  of  the  lan- 
guage of  our  statute  contained  in  Pen.  Code 
1895,  SS  178,  179,  bears  out  the  construction 
that  a  house  is  something  more  ttian  a  mere 
covering  or  roof  for  a  platform  or  wliarf. 
"Larceny  from  the  house  is  the  breaking  or 
entering  any  house  with  the  intent  to  steal, 
or,  after  breaking  or  entering  said  house, 
stealhig  therefrom,"  etc.  There  must  be 
some  sort  of  bouse  or  inclosure  to  break  or 
enter,  and  to  steal  from.  We  therefore  hold 
that  a  wharf  <xily  covered  by  a  shed,  and 
open  on  all  sides,  with  nothing  to  obstruct 
entrance,  and  wholly  nnlnclosed,  is  not  a 
house  or  building,  within  the  statute  defining 
"larceny  from  the  house."  Where  there  is 
doubt  as  to  whether  the  ofTense  is  larceny 
from  the  house  or  simple  larceny,  the  safe 
plan  would  be  to  have  two  counts  in  the  in- 
dictment, charging  both  offenses.  The  deci- 
sion of  this  court  on  the  foregoing  question 
rendering  a  new  trial  necessary,  we  do  not 
decide  the  points  made  on  the  evidence. 

Judgment  reversed. 


BRAWNER  V.   BCADDOX.     (No.  27.) 
(Court  of  Appeals  of  Georgia.    March  1,  1907.) 

1.  Writ  of  Ebbob— Recobd— Bill  or  Exckf- 
TioNs— Incorporation  of  EJvidence — Stat- 

UIOBT  PbOVISIORS. 

The  right  given  Civ.  Code  1895,  (  5529,  is 
one  the  exercise  of  which  is  optional  with  the 
plaintiff  in  error.  It  is  cumulative  of  the 
right  to  take  the  course  pointed  ont  in  section 
5528.  The  plaintiff  In  error  is  not  required  to 
prefer  its  use  to  the  method  laid  down  in  sec- 
tion 5528. 

2.  Sake  —  Bill  of   Exceptions  —  Setting 
FoBTH  BviDENCB— Sufficiency. 

The  brief  of  so  much  of  the  evidence  as  is 
"material  to  a  clear  understanding  of  the  errors 
complained  of,"  which  is  incorporated  in  the 
bill  of  exceptions  in  this  case,  is  sufficient. 
Enough  evidence  admitted  to  be  true  is  specified 
in  the  bill  of  exceptions  and  appears  in  the  rec- 
ord to  make  clear  the  errors  complained  of. 

3.  Same  —  Dismissal  —  Defects  in  Recobd— 
Statutoby  Pbovisions. 

Even  if  this  were  not  the  case,  this  court 
has  no  power  to  dismiss  the  writ  of  error  on 
that  ground.  Civ.  Code  ISO.'J,  |§  5534,  55«!>. 
We  therefore  refuse  to  dismiss  the  writ  of  er- 
ror. 

4.  J0DOUENT  —  Default— Entby—Statxttobt 
Pbovisions. 

The  entry  "Defit"  on  the  judge's  docket  is 
a  sufficient  entry  of  the  fact  that  no  defense 
has  been  filed  in  the  case. 

(a)  The  entry  of  the  judge  on  his  docket  is  in 
the  nature  of  a  memorandum  for  his  use  and 
guidance.  No  set  formality  is  required  for  the 
judgment  mentioned  in  section  5077  (judgment 
by  default),  except  that  "the  court  shall  enter 
default  on  the  docket,  which  shall  be  considered 
a  judgment  by  default,  without  a  formal  entry 
thereof." 

(b)  The  word  "default"  may  be  represented 
by  an  intelligible  abbreviation. 
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5.  Saiob— Opcniko— DiacBKTion  or  Coubt. 

The  opening  of  a  default  at  a  trial  term, 
after  the  defendant  conforms  with  the  conditions 
impcaed  by  section  50722,  is  a  matter  i>xpr«Mly 
within  the  discretion  of  the  trial  judge. 

(a)  That  power  conferred  on  him  is  ample 
and  to  be  used  in  the  exercise  of  a  sound  legal 
discretion. 

(b)  We  are  not  prepared  to  say  that  this 
discretion  was  abused  in  this  case,  and  there* 
fore  bold  that  no  error  was  committed  in  open- 
ing the  defaalt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  30,  Judgment,  |  1»5.] 

6.  PLEADINO— PKTITIOH— SUKFICIBNCT. 

There  was  no  error  in  sustaining  defend- 
ant's demurrer  to  plaintiff's  petition. 
(Srllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  Beld, 
Judge. 

Action  by  J.  J.  Brawner  against  J.  J.  Mad- 
dox  and  another.  A  default  Judgment  againBt 
defendants  was  by  order  of  the  court  opened, 
and  defendants'  demurrers  to  the  petition 
sustained,  and  plaintiff  brings  error.  On  mo- 
tion to  dismiss  writ  of  error.  Motion  over- 
mled,  and  judgment  affirmed. 

F.  B.  Radensleben.  for  plaintiff  In  error. 
0.  D.  Maddox,  for  defendants  In  error. 

RUSSELL,  J.  The  defendant  In  error  has 
filed  a  motion  to  dlauiss  the  writ  of  error; 
and  as  this  motion,  if  sustained,  will  dispose 
of  the  case,  we  will  consider  it  first.  The 
first  ground  of  the  motion  sets  up  that  the 
plaintur  in  error  has  failed  to  Incorporate  in 
the  bill  of  exceptions  a  brief  of  so  much  of 
the  evidence  as  Is  material  to  a  clear  under- 
standing of  the  errors  complained  of.  By 
Civ.  Code  1895,  {  5528,  a  duty  is  Imposed  on 
the  judge,  as  well  as  on  the  plaintiff  in  er- 
ror: and  hence  this  grotmd  of  the  motion 
calls  for  a  review  of  the  actions  of  both. 
Paragraphs  1,  2,  and  8  of  section  5528  read 
as  follows: 

"(1)  If  the  case  Is  not  one  in  which  a  judg- 
mmt  on  a  motion  for  new  trial  is  to  be  re- 
viewed, the  plaintiff  In  error  shall  plainly 
and  specifically  set  forth  the  errors  alleged 
to  have  been  committed,  and  shall  Incorpo- 
rate In  the  bill  of  exceptions  a  brief  of  so 
much  of  the  written  and  oral  evidence  as  Is 
material  to  a  clear  understanding  of  the  er- 
rors complained  of,  and  shall  specify  therein 
such  portions  of  the  record  as  are  material 
to  such  understanding. 

"(2)  If  none  of  the  evidence  is  material  to 
elucidate  the  errors  complained  of,  this  fact 
shall  be  stated  and  the  evidence  omitted. 

"(3)  The  judge  to  whom  such  bill  of  excep- 
tions Is  tendered  shall,  If  needful,  change  the 
same  so  as  to  conform  to  the  truth  and  make 
it  contain  all  the  evidence,  and  refer  to  all  of 
the  record,  necessary  to  a  clear  understand- 
ing of  the  errors  complained  of." 

We  think  that  the  plaintiff  In  error  did 
what  he  was  required  to  do  by  paragraphs  1 
and  2.  We  think  the  trial  judge  did  what  he 
was  required  to  do  In  paragraph  S.  It  Is 
true  plaintiff  in  error  did  not  detail  In  totl- 


dem  verbis,  or  set  forth  In  chronological  se- 
quence, the  statements  coming  from  the 
mouths  of  the  witnesses  as  they  were  Intro- 
duced on  the  hearing  of  the  motion.  A  brief 
of  the  evidence  is  what  Is  required,  and  the 
briefer  the  better,  and  certainly  the  more 
helpful  to  courts  of  review  In  reaching  the 
merits  of  a  case.  In  the  bill  of  exceptions 
certified  by  the  judge  It  Is  stated  that  all  re- 
citals In  the  motion  (to  open  the  default)  are 
"accepted  as  true  and  undisputed  by  tbe  plain- 
tiff in  error,"  and  thereinafter  be  asks  to  be 
sent  up,  as  part  of  the  record,  the  motion, 
the  statements  of  which,  be  says,  are  facta 
It  amounts  to  saying :  "All  tbe  evidence,  ma- 
of  which  I  complain.  Is  already  'briefed'  In 
terlal  to  a  clear  understanding  of  the  errors 
the  motion,  and  I  ask  It  to  be  sent  up."  A 
fact  admitted  Is  not  required  to  be  otherwise 
proved;  and  a  statement  of  a  fact  cannot  be 
better  verified  than  by  the  admission  of  Its 
truth  by  tbe  opposite  party.  We  think  that 
it  will  hardly  be  questioned  that  the  able 
judge  In  the  court  below  so  understood  It, 
or  he  would  have  complied  with  the  duty  laid 
upon  him  In  Civ.  Code  1895,  |  5028,  par.  3, 
and  would  have  "changed  it  so  as  to  make  It 
contain  all  the  evidence  necessary  to  a  clear 
imderstandlng  of  the  errors  complained  of." 
This  court  approves  the  manner  in  which 
this  duty  was  performed  by  the  trial  court. 
Certainly  It  would  have  been  impertinent  for 
tbe  defendant  to  have  proved  more  than  he 
stated  in  his  motion,  and  plaintiff  In  error 
says  he  admits  all  the  recitals  In  the  motion 
to  be  true.  No  testimony,  no  matter  how 
many  witnesses  repeated  It,  nor  how  great 
their  respectability  and  reliability,  could  have 
proved  the  statements  In  the  motion  any  bet- 
ter, or  have  made  the  evidence  any  more  full, 
than  did  this  admission  of  their  truth.  We 
cannot  determine  from  the  record  whether 
this  admission  was  made  in  the  court  below 
or  not ;  but,  if  It  had  been  as  full  and  sweep- 
ing there  as  it  appears  in  the  bill  of  excep- 
tions, we  feel  sure  that  the  able  trial  Judge 
would  not  have  uselessly  consumed  time  In 
hearing  the  evidence  as  to  these  facts,  the 
law  declaring  them  proved  when  admitted  by 
tbe  opposite  party.  It  was  the  duty  of  the 
judge  to  make  the  bill  of  exceptions  contain 
all  the  evidence  material  to  a  clear  under- 
standing of  the  errors  complained  of,  and  we 
think  that  duty  was  performed,  not  only  as 
fully  as  required  by  law,  but  In  such  a  way 
as  to  be  practically  helpful  to  tbls  court 
When  plaintiff  in  error  accepted  all  the  re- 
citals in  the  motion  now  before  us  as  true, 
he  said  In  effect:  "Upon  this  agreed  state- 
ment of  facts  (with  regard  to  which  there 
can  be  no  dispute),  I  contend  that  the  judge 
erred  In  opening  the  default,  and  here  are  the 
facts  which  were  addressed  to  his  discre- 
tion." No  doubt  the  trial  judge  so  under- 
stood It,  and  so  do  we. 

■  In  the  brief  of  the  defendant  In  error  fur^ 
ther  objection  Is  urged  to  the  certificate  of 
the  judge  In  that  It  reads,  "oeFtaiu  recitals 
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of  the  evidence,"  while  section  5532,  as  Is  in- 
sisted, requires  the  wording  to  be  either  "con- 
tains all  the  evidence"  or  "specifies  all  the 
evidence."  We  are  not  required  to  consider 
this  objection,  because  it  is  not  set  forth  in 
the  motion  to  dismiss ;  and  we  will  only  say, 
in  passing,  that  the  bill  of  exceptions  shows, 
in  the  first  place,  that  It  is  not  true  In  fact 
The  words  used.  Instead  of  being  "certain 
recitals  of  the  evidence,"  are,  "contains  re- 
citals of  the  evidence."  And,  In  the  second 
place,  while  it  Is  true  that  section  5532  (Acta 
1889,  p.  114)  prescribes  a  set  form  for  the 
judge's  certificate,  it  is  also  true  that  a  later 
mactment  (Acts  1803,  p.  52,  codified  as  sec- 
tion 5534)  expressly  provides  that  it  shall  be 
the  duty  of  the  Judge  to  whom  any  bill  of  ex- 
ceptions is  presented  to  see  that  the  certificate 
is  In  legal  form  before  signing  the  same; 
and  any  failure  of  any  Judge  to  discharge 
his  duty  in  this  respect  shall  not  prejudice 
the  rights  of  the  parties  by  dismissal  or  oth- 
erwise. And  the  uniform  current  of  authori- 
ty in  this  state  approves  the  rule  to  which  the 
concluding  portion  of  this*  section  gives  ut- 
terance. 

The  second  ground  of  the  motion  to  dis- 
miss complains  that  the  plaintltr  in  error, 
not  having  Incorporated  In  the  bill  of  excep- 
tions a  brief  of  the  evidence,  also  failed  to 
have  such  brief  approved  and  sent  up  as 
provided  In  Civ.  Code  1895,  i  5529.  This  sec- 
tion presents  a  right  the  exercise  of  which 
is  optional  with  the  plaintiff  in  error;  and 
section  5531  specifically  declares  that  '^e 
plaintiff  In  error,  at  his  election,  may  Incor- 
porate the  brief  of  w  much  of  the  evidence 
as  is  necessary  to  a  clear  understanding  of 
the  errors  complained  of,  in  the  hill  of  ex- 
ceptions, rather  than  have  the  same  sent  up 
In  the  record."  Having  already  ruled  that 
section  5528  was  effectually  complied  with, 
and,  even  if  it  had  not  been  so  complied  with 
In  this  case,  that  it  is  not  good  ground  for 
dismissal,  there  Is,  in  our  opinion,  no  merit 
in  this  ground  of  the  motion.  It  is  there- 
fore adjudged  that  the  motion  to  dismiss  be 
overruled  and  refused. 

The  facts  in  this  case  are  as  follows:  J. 
J.  Brawner  brought  a  suit  against  J.  J.  A  3. 
B.  Maddox,  to  the  November  term,  1905,  of 
the  city  court  of  Atlanta.  The  defendants 
failed  to  file  either  answer,  demurrer,  plea, 
or  other  defense  at  said  term,  as  required  by 
law,  or  afterwards  during  said  term.  At  the 
regular  appearance  call  of  the  court  for  said 
term  the  case  was  called,  and,  no  defense 
having  been  filed,  defendants  were  In  default 
and  the  court  so  entered  upon  Its  docket. 
The  defendants  did  not,  during  said  first 
term,  when  the  default  was  entered  against 
them,  make  any  motion  to  open  the  default 
At  the  next  term  (January,  1906)  the  de- 
fendants presented  to  the  court  a  written 
motion  or  petition  praying  the  court  to  open 
the  default  and  to  allow  them  to  plead.  The 
motion  set  up,  as  reasons  why  the  default 
should  be  opened,  that  J.  B.  Maddox,  one  of 


the  members  of  the  firm,  had  charge  of  this 
particular  kind  of  business;  that  when  bg 
was  served  the  copies  were  laid  upon  his 
desk,  and  lie  fully  intended  to  file  proper 
pleadings  by  way  of  defense;  that  at  that  | 
time  J.  E.  Maddox  was  sick,  barely  able  to 
be  at  his  office  or  attend  to  business,  and  be  ' 
forgot  the  papers  lying  on  his  desk;  that  im- 
portant matters  of  business  called  him  to 
New  Xork,  and  during  his  absence  the  papers 
became  misplaced  and  there  was  nothing  to 
remind  him  of  them  on  bis  return ;  that  de- 
fendant's attorney  was  also  sick  at  that  time, 
for  which  reason  defendants  failed  to  file 
proper  demurrers,  pleas,  and  answers;  that 
J.  J.  Maddox,  the  senior  member  of  the 
firm,  was  also  in  bad  health  and  was  unable 
to  attend  to  any  business;  and  that  defend- 
ants had  a  meritorious  defense,  were  ready 
to  plead  Instanter,  and  announced  ready  to 
proceed  with  the  trial.  This  petition  to  open 
the  default  was  heard  at  the  March  term  In 
open  court  the  defendants  introducing  an 
affidavit  substantiating  Its  allegations.  The 
plaintiff  accepted  the  recitals  therein  as  true 
and  undisputed,  and  offered  no  evidence.  The 
court  thereupon  passed  an  order  opening  the 
default  and  allowing  defendants  to  file  their 
plea,  answer,  or  demurrer  to  plaintiff's  peti- 
tion, upon  payment  of  costs ;  and  this  action 
of  the  court  Is  one  of  the  exceptions  of  plain- 
tiff in  error.  Upon  the  showing  made  the 
court  might  either  have  refused  to  grant  the 
petition  or  have  granted  it  and  allowed  the 
default  to  be  opened.  Civ.  Code  1895,  i  5072, 
provides  that :  "At  the  trial  term  the  judge 
in  tils  discretion,  ui>on  payment  of  costs,  may 
allow  the  default  to  be  opened  for  providen- 
tial cause  preventing  the  filing  of  a  plea,  or 
for  excusable  neglect,  or  where  the  judge 
from  all  the  tacts  shall  determine  that  a 
proper  case  has  been  made  for  the  default 
to  be  opened  on  terms  to  be  fixed  by  the  court 
In  order  to  allow  the  default  to  be  thus  open- 
ed, the  showing  shall  be  made  under  oatli, 
shall  set  up  a  meritorious  defense,  shall  offer 
to  plead  instanter,  and  announce  ready  to 
proceed  with  the  trial."  There  was,  for  some 
time  after  the  passage  of  the  act  of  1895, 
doubt  as  to  whether  there  were  any  terms 
upon  which  a  default  could  be  opened  after 
the  trial  term.  We  think  it  now  well  settled 
that  a  default  cannot  be  opened  after  the  trial 
term  has  passed.  Deerlng  Harvester  Co.  v. 
Thompson,  116  Oa.  419,  42  S.  E.  772.  But 
at  the  trial  term,  both  by  the  terms  of  the 
statute  as  well  as  by  numerous  decisions, 
it  Is  left  a  matter  wholly  within  the  discre- 
tion of  the  trial  Judge  whether  he  will  open 
the  default  at  the  trial  term,  provided  al- 
ways that  the  conditions  required  by  section 
5072  be  complied  with.  And  by  special  act 
the  provisions  applicable  to  Judges  of  the 
superior  court  are  made  applicable  to  the 
city  court  of  Atlanta  in  the  matter  of  open- 
ing defaults.  Acts  1902,  p.  117. 
The  defendants  further^insisted  that  the 
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entry  made  by  tbe  Judge  did  not  put  tbe 
case  In  default.  The  consideration  of  this 
contention  la  of  no  great  moment,  inasmuch 
tg  we  hold  that  the  Judge  did  not  err  in 
opening  the  default  But  we  think  that  the 
entry  made  by  tbe  Judge  was  a  perfectly  good 
Judgment  by  default,  and.  If  It  had  not  been 
opened,  would  have  entitled  the  plaintiffs  to 
take  a  verdict  at  the  trial  term.  It  Is  better 
practice  to  make  entry  on  tbe  docket  by 
using  the  words  "In  default"  as  prescribed 
by  section  5069;  but  as  the  entries  on  the 
bench  dodcet  have  been  held  to  be  mere  mem- 
oranda for  the  Information  and  guidance 
of  the  Judge  and  for  his  special  use,  we  are 
of  the  opinion  that  the  abbreviation  "Dent" 
was  Jnst  as  Intelligible,  and  equally  as  effect- 
ive to  Inform  the  court  at  the  trial  term  that 
tbe  defendant  had  not  filed  any  defense  at 
the  appearance  term,  as  If  the  words  "In 
default"  had  been  written  out  In  full.  The 
wording  of  section  S072  Is  such  that  It  con- 
veys very  ample  powers  as  to  opening  de- 
faults— ^not  only  providential  cause,  which  Is 
broad,  and  excusable  neglect,  which  la  still 
broader,  but  finally,  as  if  reaching  out  to 
talie  In  every  conceivable  case  where  injus- 
tice might  result  if  the  default  were  not  open- 
ed, the  section  goes  on  to  say,  "Where  the 
Jndjiie  from  all  the  facta  shall  determine  that 
a  proper  case  has  been  made,"  etc.  We  can- 
not say  that  the  learned  trial  Judge  abused 
tbe  discretion,  as  insisted  by  plaintiff  In  er- 
ror. It  la  true  that  In  Cannon  v.  Harrold,  61 
Ga.  158,  it  was  held  that  a  motion  to  vacate 
a  Judgment  by  default,  on  tbe  ground  that  de- 
fendant was  sick  and  could  not  put  in  bis 
plea,  was  properly  overruled;  no  reason  be- 
ing shown  why  the  plea  was  not  filed  before 
tbe  trial  term'.  In  Athens  li.  M.  Co.  v.  Myers, 
98  6a.  307,  2S  S.  E.  503,  it  was  held  that  it 
was  not  error  to  refuse  to  set  aside  a  Judg- 
ment by  default  made  at  the  same  term  at 
wblch  the  Judgment  was  rendered,  where  no 
defense  had  been  made  to  the  act  on  account 
of  tbe  gross  negligence  of  the  defendant  or 
his  counsel,  though  defendant's  showing  con- 
tained allegations  which  might  have  con- 
rtltuted  a  good  defense.  In  W.  U.  Tel.  Co.  v. 
Lark,  95  Oa.  806,  23  S.  B.  118,  a  refusal  to 
allow  a  default  opened,  where  the  motion  was 
made  npon  the  ground  that  a  plea  had  been 
sent  by  mall  to  the  clerk  in  time  to  be  filed 
at  the  first  term,  was  upheld.  But  all  of  these 
cases  were  decided  prior  to  the  passage  of 
the  act  of  1895,  now  embodied  in  Civ.  Code 
1895.  i  5072.  We  apprehend  the  true  rule 
for  the  exercise  of  the  discretion  conferred 
by  section  5072  to  be  laid  down  in  Brucker 
T.  O'Connor,  115  Ga.  05,  41  S.  B.  245: 
"While  this  section  gives  to  the  Judge  a  broad 
discretion.  It  does  not  mean  that  he  can  act 
•rtrttranly,  but  that  he  may  exercise  a  sound 
<ad  legal  discretion.  It  does  not  give  him 
■nthorlty  to  opm  a  default  caprlcioutdy  or 
tor  fanciful  or  Insufficient  reasons.  Excus- 
able neglect  does  not  mean  gross  negligence, 
it  does  not  mean  a  willful  disregard  of  the 


process  of  tbe  court,  but  refers  to  cases 
where  there  Is  a  reasonable  excuse  for  fail- 
ing to  answer.  The  Code  gives  a  Judge  no 
authority  to  open  a  default,  after  the  term 
has  passed,  for  reasons  that  fall  short  of  a 
reasonable  excuse  for  the  negligent  failure 
to  answer."  See,  also,  Kellam  v.  Todd,  114 
Ga.  981,  41  S.  B.  89,  and  Ingalls  v.  Lamar, 
115  Gn.  296,  41  8.  B.  673.  But  while  this 
court  might  In  the  first  Instance,  have  re- 
fused to  open  the  default  on  the  showing 
made  in  this  case,  the  law  has  such  regard 
for  and  confidence  in  the  proper  exercise  of 
discretionary  powers  of  those  of  its  ministers 
to  whom  it  commits  such  authority  that  every 
presumption  is  against  the  abuse  of  this 
trusted  discretion.  We  will  not  say,  there- 
fore, that  the  Judge  erred  when  he  determined 
"that  a  proper  case  had  been  made  for  the 
default  to  be  oi)ened." 

After  tbe  opening  of  the  default  tbe  de- 
fendants demurred  to  the  plaintiff's  petition. 
In  addition  to  general  demurrer,  defendants 
demurred  specially  upon  the  ground  that 
plaintiff  alleged  no  demand  for  the  property, 
the  value  of  which  he  sought  to  recover,  be- 
cause his  petition  shows  that  he  has  never 
paid  the  debt  which  he  alleRcd  he  owed  the 
defendant  and  to  secure  which  he  surrendered 
tbe  property  to  defendants,  and  because,  un- 
der the  allegations  of  plaintiff's  petition,  the 
suit  is  really  a  petition  for  an  accounting, 
of  which  the  city  court  of  Atlanta  had  no 
Jurisdiction.  Upon  the  consideration  of  the 
petition  we  think  the  court  did  not  err  in 
sustaining  these  demurrers;  no  amendments 
of  the  petition  being  offered. 

Jud^ent  afllnned. 


HOLMES  ft  CO.  V.  POPE  ft  FLEMING. 

(No.  55.) 

(Court  of  Appeals  of  Georgia.    March  1,  1907.) 

1.  Gabnishmbrt— Pbocedube. 

Subject  to  a  few  exceptions  (as,  for  in- 
stance, as  to  torts  which  a  gamisliee  mav  hav^ 
committed  against  a  defendant),  a  Judgment 
creditor  may  by  garnishment  acquire  a  control 
over  the  cbosea  in  action  of  the  defendant,  and 
thereby  In  effect  bring  suit  against  his  debtor'i" 
debtor ;  and,  though  by  gamishinent  the  creditor 
ma^  stand  in  tbe  debtor^s  shoes  as  to  choges  in 
action,  be  enjoys  tbe  privilege  cum  onere. 

2.  Sake— Pbofebtt  Subject. 

For  the  converse  is  likewise  true:  "Cred- 
itors cannot  reach  by  garnishment  any  assets 
which  the  debtor  himself  could  not  recover  from 
tbe  garnishee."  Tim  v.  Franklin,  13  S.  £}. 
259,  87  Ga.  95.  "What  one  cannot  recover 
himself  cannot  be  recovered  by  garnishment 
against  him."    Bates  v.  Forsyth,  69  Ga.  365. 

8.    SAITE. 

Consequently,  as  to  a  fund  in  the  hands  of 
a  garnishee  t.o  be  advanced  under  a  contract 
and  in  pursuance  thereof  and  held  for  on* 
special  purpose  only,  as  the  debtor  cannot  com- 
pel its  payment  to  other  purposes  foreign  to 
the  contract,  neither  can  the  garnishing  cred- 
itor extend  nis  rights  beyond  those  of  the  de- 
fendant. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  24,  Garnishment,  U  04.  KKWOil  „„[„ 
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4.  Same — ScT-Onr  bt  Oabnishee. 

As  to  assets  in  the  hands  of  a  garnishee  be- 
longing to  a  nonresident  of  this  state,  such 
garnishee  is  entitled  to  set  off  any  indebtedness 
owed  by  said  nonresident  defendant  in  garnish- 
ment, even  though  such  indebtedness  be  not 
due.  Tlie  question  as  to  whether  such  garnishee 
is  or  is  not  indebted  to  the  nonresident  defend- 
ant, or  has  assets  of  such  defendant  in  _  his 
hands,  shouid  be  ascertained  by  a  comparison 
of  their  respective  claims,  and  answer  made  ac- 
cordingly.    Civ.  Code  1895,  §  3755. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Oamiahment,  |{  255-259.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  Coun- 
ty;  Eve,  Judge. 

Action  by  Holmes  &  Co.  against  A.  M. 
Calboun,  wltb  garnishment  on  Pope  &  Flem- 
ing. Judgment  for  garnishees,  and  plaintiffs 
bring  error.    Affirmed. 

C.  P.  Pressley,  for  plaintiffs  in  error.  W. 
H.  Fleming,  for  defendants  In  error. 

RUSSELL,  J.  Holmes  &  Co.  sued  oat  an 
attachment  against  A.  M.  Calboun  as  a  non- 
resident, and  served  a  summons  of  garnish- 
ment on  Pope  &  Fleming,  who  filed  an  an- 
swer denying  the  indebtedness.  The  plain- 
tiffs in  attachment  traversed  the  answer  of 
the  garnishees,  and  at  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  In  favor 
of  the  answer  ot  the  garnishees  and  against 
the  traverse  of  the  plaintiffs.  The  plaintiffs 
made  a  motion  for  new  trial,  which  was 
overruled,  and  the  overruling  of  this  motion 
Is  the  error  assigned  here. 

A  motion  to  dismiss  the  writ  of  error  was 
duly  presented  here,  and  will  be  first  consid- 
ered. The  motion  Is  as  follows:  (1)  "Be- 
cause there  Is  no  sufficient  assignment  of 
error,  the  only  assignment  of  error  being  the 
following  recital  In  the  bill  of  exceptions, 
namely:  To  which  order  of  Judge  Eve, 
overruling  said  motion  [for  new  trial]  and 
denying  said  new  trial,  the  said  John  F. 
Holmes  &  Co.  did  then  and  there  except  and 
assign  the  same  as  error.'  From  their  recital 
It  does  not  appear  upon  which  one  or  more 
of  the  grounds  of  motion  for  a  new  trial  as- 
signment of  error  Is  predicated,  nor  does  It 
appear  that  plaintiff  In  error  made  any  ex- 
ception to  the  said  ruling  at  the  time  of  pre- 
senting the  bill  of  exceptions."  (2)  Because 
the  grounds  of  motion  for  new  trial  were  cer- 
tified as  true,  "subject  to  correction  at  the 
hearing,"  and  It  does  not  appear  that  said 
grounds  were  subsequently  approved  without 
qualification.  (3)  Because  the  brief  of  evi- 
dence contains  only  a  brief  of  the  oral  testi- 
mony, and  does  not  embrace  In  any  form  any 
of  the  written  documentary  evidence  Intro- 
duced at  the  trial;  the  said  written  docu- 
mentary evidence  being  Included  as  part  of 
the  transcript  of  the  record,  and  not  In  the 
brief  where  It  legally  belonged. 

We  find  no  merit  In  this  motion.  The  as- 
signment of  error  Is  sufficient  under  numer- 
ous rulings  of  the  Supreme  Court    "A  mo- 


tion for  a  new  trial  being  based  upon  several 
grounds  distinctly  set  forth  therein,  an  as- 
signment of  error  In  a  bill  of  exceptions  that 
the  court  erred  in  overruling  the  motion  la 
sufficiently  plain  and  specific  in  setting  forth 
the  errors  complained  of,  under  the  act  of 
November  11,  1889."  Gray  v.  Phillips,  88 
Ga.  199,  14  S.  B.  205.  See,  also,  Hardison  v. 
Burr,  73  Ga.  125;  Ersklne  v.  Duffy,  76  Ga. 
602 ;  Futch  v.  State,  90  Ga.  472,  16  S.  E.  102. 
The  second  ground  for  motion  to  dismiss  is 
because  the  grounds  of  the  motion  for  new 
trial  were  certified  as  true,  subject  to  cor- 
rection at  the  hearing.  This  ground  of  mo- 
tion to  dismiss  Is  obliterated  by  the  positive 
statement  In  the  bill  of  exertions  that  the 
recitals  of  fact  contained  In  the  motion  for 
new  trial  are  true  and  correct.  There  is  no 
merit  In  the  third  ground  of  the  motion  to 
dismiss.  While  the  documentairy  evidence 
should  always  be  briefed,  it  appears  from  the 
approved  brief  of  evidence  that  the  rule  was 
substantially  complied  with  in  this  case.  And 
It  is  "unlawful  •  *  •  to  dismiss  any 
case  for  any  want  of  technical  conformity  to 
the  statutes  or  rules  regulating  the  practice, 
•  *  *  where  there  is  enough  in  the  bill  of 
exceptions  or  transcript  of  the  record  pre- 
sented, or  both  together,  to  enable  the  court 
to  ascertain  substantially  the  real  questions 
In  the  case,"  etc.  Civ.  Code  1805,  S  5560.  In 
this  case  the  full  copies  may  be  treated  as 
mere  surplusage.  Rudolph  t.  Underwood.  88 
Ga.  666,  16  S.  B.  55  (9).  "Where  the  bill  of 
exceptions  and  the  Judge's  certificate  both 
conform  to  the  act  of  1889  for  bringing  cases 
to  this  court,  and  the  error  complained  of  Is 
the  overruling  of  a  motion  for  new  trial,  the 
writ  of  error  will  not  be  dismissed  l)ecanae 
this  court  may  be  of  opinion  that  some  parts 
of  the  record  specified  are  not  material." 

For  another  reason  the  motion  to  dismiss 
Is  not  well  taken.  "It  appears  that  the  brief 
was  agreed  upon  as  correct  by  counsel  for 
both  the  movant  and  the  respondent  in  the 
motion  for  a  new  trial,  and  the  bill  of  excep- 
tions states  affirmatively  that  this  brief  was 
approved  by  the  court  and  ordered  filed.  The 
record  also  discloses  that  the  motion  for  a 
new  trial  was  heard  and  determined  without 
objection  of  any  iclnd  to  the  brief  of  the  eyl- 
dence.  In  other  words,  it  was,  at  the  hear- 
ing, treated  by  the  respondent  as  coming  up 
to  all  the  legal  requirements.  In  view  of 
these  facts,  it  was  too  late  for  him,  after  the 
motion  for  a  new  trial  had  been  heard  upon 
Its  merits,  to  raise  any  question  as  to  the 
form  of  the  brief,  or  to  make  complaint  that 
it  was  not  duly  filed."  It  is  not  the  policy 
of  our  law  to  favor  dismissal,  but  rather  its 
constant  aim  to  reach  substantial  Justice 
without  undue  regard  to  mere  technicalities. 
A  motion  to  dismiss  is  not  the  proper  manner 
or  the  remedy  to  compel  compliance  with 
Civ.  Code  1895,  t  5528.  See  sections  5568, 
5569;  Rudolph  v.  Underwood.  88  Ga.  665,  16 
S.  E.  56 ;  Southern  M.  Co.  v.  Brown,  107  Oa. 
264,  33  S.  B.  73;   Pullen  t.  State.  116  Oa. 
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555,  42  8.  E.  774.  Ab  faeld  by  this  court  In 
Brawner  ▼.  Maddox,  1  Oa.  App.  832,  58  S.  E. 
278,  a  writ  of  error  will  not  be  dismissed  If 
tbe  bill  of  ezceptlona  and  the  record  disclose 
what  may  be  material  to  a  clear  understand- 
ing of  the  errors  complained  of.  In  this  case, 
n-hlle  It  was  Improper  to  have  sent  np  full 
copies  of  the  documentary  evidence,  the  court 
Is  fnlly  and  clearly  apprised  by  the  brief  of 
eridence  of  ererythlng  material  therein,  and 
tbe  full  copies  can  well-  be  treated  as  surplus- 
age, the  costs  of  which,  In  case  of  reversal, 
might  be  taxed  against  the  plaintiff  In  error, 
bat  which  do  not  require  tbe  severe  penalty 
of  dismissal.  The  motion  to  dismiss  tbe  writ 
of  error  Is  therefore  refused. 

On  the  trial  of  tbts  case  It  appeared  that 
Mrs.  Calhoun,  against  whom  a  Judgment  wai 
rendered  on  an  attachment  as  a  nonresident, 
bad  procured  a  loan  of  money  from  the  gar- 
nishees. Pope  &  Fleming,  and  that  a  balance 
of  said  loan  was  still  In  the  hands  of  Pope 
k  Fleming.  This  sum  Holmes  &  Co.  sought 
to  reach  by  process  of  garnishment  It  fur- 
ther appeared  that  the  fund  in  the  bands  of 
Pope  &  Fleming  was  part  of  a  loan  advanced 
for  one  qpedfic  puri)OBe,  to  wit  to  aid  Mrs. 
Calhoun  in  her  fanning  operations — assist 
her  to  produce  a  crop  of  cotton,  which,  as 
ftas  contracted,  should  afterwards  be  handled 
and  sold  upon  commission  by  Pope  &  Flem- 
ing as  cotton  factors.  Not  only  was  the  mon- 
ey to  be  used  for  only  one  purpose,  but  there 
was  a  benefit  In  the  contract  to  Pope  &  Flem- 
big,  who  were  to  receive  commission  on  a  fix- 
ed number  of  bales  of  cotton  to  be  raised  by 
Mrs.  Calhoun  and  to  be  handled  by  them. 
The  consideration  Inducing  the  loan  was  less 
affected  by  the  interest  on  the  money  than 
by  the  larg;er  commissions  on  the  cotton  to 
be  delivered,  and  the  single  purpose  for  which 
tbe  money  was  advanced  was  to  aid  In  raising 
that  crop.  In  tlieir  amended  answer  the  gar- 
nishees claim  that  there  was  no  Indebtedness 
on  their  part  subject  to  garnishment,  for  the 
following  reasons:  "Mrs.  Calhoun  is  a  non- 
resident of  tbe  state  of  Oeorgia,  as  appears 
from  the  afildavlt  on  which  the  attachment 
was  sued.  On  tbe  date  when  the  summons  of 
garnishment  was  served,  and  continuously 
and  up  to  and  beyond  the  date  of  filing  the 
answer,  to  wit,  iTnly  3,  1906,  Mrs.  Calhoun 
was  Indebted  to  Pope  &  Fleming  on  tbe  note 
for  $524.89,  dated  March  24,  1905,  due  Novem- 
ber 1,  1905.  The  largest  amount  of  money 
owed  by  Pope  &  Fleming  to  said  Mrs.  Cal- 
houn at  any  time  from  the  service  of  the 
summons  of  garnishment  on  May  10,  1906, 
was  $500,  the  amount  which  they  agreed  to 
advance  for  the  express  purpose  of  raising 
crops  on  tbe  plantation  In  South  Carolina, 
on  which  crops  Pope  &  Fleming  bad  a  lien  for 
the  repayment  of  said  money,  and  which  sum 
was  placed  to  her  credit  on  March  24,  1005; 
and  on  July  3,  1905,  the  balance  due  as  shown 
by  the  books  was  $72.30,  Pope  &  Fleming 
having  paid  out  on  drafts  the  following  sums : 
$200,   April    17,    1905;    $225,    May   6,    1905; 


$2.70,  June  6,  1005.  Mrs.  Calhoun  was  also 
Indebted  to  Pope  ft  Fleming  In  the  sum  of 
$75  under  a  written  contract  to  send  Pope  ft 
Fleming,  as  commission  merchants,  for  sale^ 
all  the  crop  of  cotton,  not  less  than  50  bales, 
wblch  was  to  be  raised  by  Mrs.  Calhoun  on 
said  plantation;  and,  in  the  event  the  50 
bales  were  not  sent  In  whole  or  in  part,  a 
payment  of  $1  per  bale  was  to  be  made  for 
the  deficiency.  At  the  date  of  filing  the  an- 
swer to  said  garnishment  on  July  8,  1905,  the 
crops  on  said  plantation  had  not  matured, 
and  the  expense  of  making  and  gathering  the 
same  had  not  been  paid,  and  hence  the  pur- 
pose for  which  the  money  was  advanced  un- 
der the  terms  of  the  contract  above  referred 
to  had  not  been  performed,  and  a  diversion  of 
the  whole  or  any  part  of  said  money  by  Mrs. 
Calhoun,  or  tbe  seizure  thereof  by  any  cred- 
itor, would  necessarily  have  been  an  injury 
to  Pope  &  Fleming,  and  would  have  prevented 
the  fulfillment  of  said  contracts."  Holmes  ft 
Co.  traversed  the  answw  of  tbe  garnishees. 
On  that  issue  trial  was  bad,  and  the  evidence 
introduced  by  the  plaintiff  fnlly  sustained  all 
the  material  allegations  of  fact  contained  in 
the  answer  of  the  garnishees.  The  Judge  di- 
rected a  verdict  against  the  traverse  and  In 
favor  of  the  garnishees.  Holmes  ft  Co.  filed 
a  motion  for  new  trial,  which  waa  overruled, 
and  they  excepted. 

We  think  there  was  no  error  In  refusing 
a  new  trial,  because  the  verdict  was  demand- 
ed under  the  evidence  by  either  one  of  two 
legal  reasons:  The  money,  which  Pope  ft 
Fleming  were  still  due  to  Mrs.  Calhoun  un- 
der the  contract,  was  to  be  advanced  only 
for  one  special  purpose  beneficial  to  them; 
and,  secondly,  the  defendant  being  indebted 
to  them  on  a  note,  they  were  entitled  to  ap- 
ply any  amount  they  might  be  due  her  to- 
ward the  payment  of  their  note,  although  It 
was  not  due,  because  she  was  a  nonresident. 
Qenerally  a  Judgment  creditor  may  acquire 
by  garnishment  a  control  over  the  choses  In 
action  of  the  defendant,  and  thereby  in  effect 
bring  suit  against  his  debtor's  debtor;  but 
there  are  many  exceptions  to  this  rule,  for 
there  are  cases  in  which  a  creditor  may  en- 
force claims  where  the  debtor  could  not,  and, 
conversely,  the  debtor  may  proceed  where 
the  creditor  could  not  Secret  liens  and 
fraudulent  deeds  may  bind  the  one  and  be  in- 
effective against  the  other.  On  the  other 
band,  the  debtor  may  sue  for  torts;  but  the 
creditor  cannot  make  such  a  cause  of  action 
available  even  by  a  process  of  garnishment 
Williams  V.  Williams.  122  Ga.  180,  50  S.  E. 
62,  106  Am.  St  Rep.  100.  But  where  by  gar- 
nishment the  creditor  is  placed  in  the  shoes 
of  the  debtor  as  regards  the  garnishee,  he 
enjoys  that  privilege  in  connection  with  the 
burdens  of  the  position ;  for  what  tbe  debtor 
cannot  recover  he  cannot  reach.  The  fund  in 
the  hands  of  Pope  &  Fleming,  if  subject  to 
be  advanced  to  Mrs.  Calhoun  without  limita- 
tion, could  be  reached  by  Holmes  &  Co.  But 
as  the  uncontradicted  evidence/^ahowed  that 
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tbe  contract  required  Mrs.  Calhoun  to  use 
It  in  making  a  crop,  sbe  conld  not  demand  It 
for  any  other  purpose,  and  Holmes  &  Co., 
standing  In  her  shoes,  occupy  no  better  posi- 
tion, because  tbe  expenditure  of  tbis  mon^ 
on  a  pleasure  trip  by  Mrs.  Calhoun,  or  by 
Holmes  &  Co.  In  part  payment  of  tbelr  claim, 
would  eltber  of  them  necessarily  hare  been 
Injurious  to  Pope  &  Fleming  and  In  viola- 
tlon  of  their  contract 

But  aside  from  this,  tbe  imcontradlcted 
evidence  showed  that  Mrs.  Calhoun  was  a 
resident  of  the  state  of  South  Carolina,  and. 
Indeed,  her  nonresldence  was  the  ground  of 
the  plaintiffs'  attachment;  and,  this  being 
so,  If  Mrs.  Calhoun  had  brought  salt  her- 
self against  Pope  &  Fleming  for  the  $72.30  in 
their  hands,  they  could  have  pleaded  as  a  aet- 
otr  their  note  for  $524.89,  even  though  that  note 
did  not  fall  due  until  November  1st,  Civ.  Code 
1895,  {  8755.  If  the  note  could  be  pleaded  as 
a  Bet-otr  at  the  time  of  the  service  of  sum- 
mons of  garnishment  then  the  amount  in  the 
bands  of  Pope  &  Fleming  was  always  less 
than  such  set-off.  Mrs.  Calhoun  could  not 
recover  In  this  case  against  Pope  &  Fleming 
herself,  and  as  "what  one  cannot  recover  him- 
self cannot  be  recovered  by  garnishment 
against  him,"  so  Holmes  &  Co.  could  not  re- 
cover; and  the  verdict  rendered  was  proper. 

Judgment  a£Srmed. 


PATTERSON  v.  STATtt     (No.  418.) 
(Court  of  Appeals  of  Oeorgia.    May  9,  1907.) 

1.  Falsb  Pbetewsm— Statptobt  Pbovibions 

— CONM'IT  UTION  AXITT. 

The  act  of  the  General  Assembly,  malting  It 
Illegal  for  any  person  "to  procure  money  or  oth- 
er thing  of  value  on  a  contrnct  to  perform  serv- 
ices, with  intent  to  defraud"  (Acts  1903,  p.  90), 
like  every  criminal  statute,  is  to  be  strictly  con- 
strued. It  cannot  be  construed  as  an  act  to 
compel  payment  of  debts  or  performance  of  con- 
tract. Tbe  offense  being  denominated  "cheating 
and  swindling,"  it  cannot  be  proved  without 
proof  of  loss  and  damage ;  but  this,  though  nec- 
essary, is  merely  incidental.  The  paramount 
controlling,  ever-essential  element  of  the  offense, 
which  must  be  proved  to  have  been  coexistent 
with  tbe  debt  or  contract  is  the  intent  to  de- 
fraud. 

[Ed.  Note.— For  cases  In  point,  see  CJent  Dig. 
vol.  34,  Master  and  Servant,  {  75.] 

2.  Same— Elements  of  OnrnsE — Intent. 

A  conviction  under  Acta  1003,  p.  00,  is  not 
authorized,  where  the  evidence  merely  shows 
that  the  defendant,  upon  a  comparison  of  ac- 
counts with  tbe  hirer,  is  indebted  to  the  latter 
for  an  unpaid  balance  of  account.  The  state  is 
obliged  to  select  a  certain  definite  transaction 
(unless  it  prefers,  either  in  the  same  or  different 
counts,  to  charRe  more  than  one),  aa  to  which 
it  must  be  proved  that  the  defendant  with  tbe 
intent  of  not  performing  tbe  service,  procured  a 
definite  sum  or  definite  articles  of  value,  with 
the  definite,  fraudulent  purpose  of  causing  loss 
or  damage,  and  of  thereby  clieating  the  hirer.  A 
prosecution  under  this  act  will  not  lie  for  injuiy 
to  any  one  except  the  hirer. 

[Ed.  Note.— For  cases  in  point  see  Ont.  Dig. 
vol.  34,  Master  and  Servant  i  75.] 

8.  Sams— Accusation — SDrFiciENcr. 

Acts  1903,  p.  90,  creates  two  distinct  offens- 
es, the  commission  of  either  of  which,  if  the  act 


done  was  induced  by  an  antecedent  fraudulent 
Intent  causes  the  actor  to  he  deemed  a  common 
cheat  and  swindler.  It  creates  two  new  classes 
of  lawbreakers.  In  the  one  class  are  included 
those  who  contract  to  twiform  services  with  in- 
tent to  procure  money  or  otixer  thing  of  value 
and  do  not  intend  to  perform  tlie  service.  The 
second  class  is  composed  of  those  who,  after 
having  made  a  contract  procure  money  or  other 
thing  of  value,  with  fraudulent  intent  not  to 
perform  the  services  contracted  to  be  rendered. 
The  statute  makes  two  distinct  offenses,  and  the 
defendant  is  entitled  to  know  whether  be  is 
charged  with  both  or  only  one  of  them,  and,  if 
only  one,  which  one  he  is  required  to  answer; 
and  he  must  be  so  charged  as  to  enable  him  to 
plainly  know  of  which  offense  he  stands  accused, 
and  thus  be  able  to  prepare  his  defense. 
4.  Same— Elements  op  Opeense— Intent. 

This  statute  was  not  intended  to  provide  a 
means  of  Iiaving  an  accounting  and  to  secure  ef- 
fectual settlements  by  laborers  and  croppers  at 
tlie  end  of  the  year,  although  It  be  true  that  the 
dread  of  a  criminal  sentence  is  more  effective 
Uian  a  worthless  fi.  fa.  Advancements  which 
may  have  been  procured  by  the  employe  with 
honest  intentions  cannot  be  taken  into  account 
together  with  advancements  fraudulently  pro- 
cured, and  the  assumption  made,  after  deducting 
credits  doe  tbe  employ^  and  striking  a  lialanoe^ 
that  such  balance  was  procured  in  fraud  by  the 
defendant.  The  intent  to  defraud  must  be  shown 
to  have  existed  at  some  particular  time,  and 
with  reference  to  a  particular  advancement 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Newton}  John- 
son, Judge. 

One  Patterson  was  convicted  of  a  viola- 
tion of  Acts  1903,  p.  90,  making  It  Illegal  for 
any  person  to  procure  money  or  other  thing 
of  value  on  a  contract  to  perform  services, 
with  Intent  to  defraud,  and  he  brings  error. 
Reversed. 

H.  M.  Calbotin,  for  plaintiff  In  error.  Ben- 
ton Odom,  SoL,  for  tbe  State. 

RUSSELL,  J.  This  case  was  tried  before 
bis  honor,  tbe  Judge  of  tbe  city  court  of 
Newton,  without  the  Intervention  of  a  Jury; 
a  jury  trial  not  being  demanded.  The  court 
adjudged  tbe  defendant  guilty,  and,  upon  mo- 
tion therefor,  refused  him  a  new  trial.  We 
think  a  new  trial  should  have  been  granted, 
and,  therefore,  that  the  court  erred  In  over- 
ruling the  motion.  It  is  unnecessary  to  con- 
sider all  tbe  assignments  of  error.  Some  of 
tbem  are  devoid  of  merit,  and  the  discussion 
of  others  can  serve  no  useful  purpose,  as  It 
would  but  recall  well-recognized  principles. 
We  shall  therefore  only  refer  to  the  consider- 
ations which  control  our  Judgment  in  revers- 
ing the  Judgment  of  our  brother  of  tbe  trial 
bencli. 

This  defendant  was  charged  with  a  viola- 
tion of  tbe  act  of  1903,  making  it  "illegal  for 
any  person  to  procure  money  or  other  thing 
of  value  on  a  contract  to  perform  servicps,' 
with  intent  to  defraud."  Acts  1903,  p.  90. 
In  this  act  the  General  Assembly  declares 
that  "If  any  person  shall  contract  with  an- 
other to  perform  for  him  services  of  any 
kind,  with  intent  to  procure  money  or  otlier 
thing  of  value  thereby,  and  not  to  perform 
tbe  service  contracted  for,  to  tbe  loes  and 
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damage  of  the  hirer ;  or,  after  having  bo  con- 
tnrted,  sball  procure  from  the  hirer  money, 
or  other  thing  of  valne,  with  Intent  not  to  per- 
form gncb  service,  to  the  loss  and  damage  of 
tbe  hirer,  he  shall  be  deemed  a  common  cheat 
nud  swindler,  and  upon  conviction  ehall  be 
punished  as  prescribed  In  section  1039  of  tbe 
Code."  And.  in  the  second  section  (page  91) 
it  18  enacted  that  the  Intent  to  defraud  shall 
be  presumed,  upon  "satisfactory  proof  of  the 
contract,  the  procuring  thereon  of  money  or 
otber  thing  of  value,  the  failure  to  perform 
tbe  services  so  contracted  for,  or  failure  to 
return  the  money  so  advanced  with  Interest 
tbereon  at  the  time  said  labor  was  to  be  per- 
formed, without  good  and  sufflclent  cause 
and  loss  and  damage  to  the  hirer."  As  the 
Legislature  could  not  pass  a  law  which 
would,  by  any  device  or  construction,  coun- 
tenance or  allow  Imprisonment  for  debt,  and 
as  such  cannot  be  presumed  to  be  the  legis- 
lative intention,  it  follows  that  neither  the 
existence  nor  the  nonpayment  of  a  debt  can 
be  an  essential  Ingredient  of  the  crime.  The 
fact  of  Indebtedness  can  only  be  persuasive 
evidence,  which  may  or  may  not  lead  to  the 
conclusion  that  the  paramount,  controlling, 
ever-eesentlal  element  of  the  offense — the  In- 
tent to  defraud — ^was  pre-exlstent  to  the  debt 
and  caused  the  extension  of  tbe  credit 

Every,  crime  consists  In  the  union  or  Joint 
operation  of  act  and  Intention.  Sometimes 
tbe  Intention  can  be  proved,  sometimes  It  can 
only  be  Inferred  or  presumed,  and  the  gener- 
al rule  laid  down  by  our  Code  Is  that  the 
Intention  will  be  manifested  by  the  circum- 
stances connected  with  perpetration  of  the 
offense.  Pen.  Code  1895,  {  32.  An  Intention 
to  defraud  Is  a  peculiar  mental  state,  and  as 
It  cannot  be  seen  or  touched,  and  as  no  wit- 
ness can  testis  to  Its  presence  or  absence 
by  Insight  Into  the  kaleidoscope  of  another's 
mind.  Its  existence  can  only  be  developed  and 
demonstrated  by  the  conduct  of  the  party 
nnder  Investigation.  In  this  particular  stat- 
ute the  Intention  is  peculiarly  tbe  crucial  test 
of  guilt  or  innocence,  and  it  is  extremely 
donbtfnl  If  tbe  general  rule  can  be  fully  ap- 
plied, because  our  Supreme  Court,  In  defining 
and  limiting  section  32,  very  properly  holds 
that  "the  law  presumes  that  every  act  which 
Is  In  Itself  unlawful  was  criminally  Intended, 
nntil  the  contrary  Is  made  to  appear."  Law- 
rence V.  State,  68  Ga.  289.  The  very  safety 
of  society  requires  tlie  observance  of  this  rule 
as  to  acts  In  themselves  unlawful.  The 
principle  there  is  that,  the  act  being  unlaw- 
ful, the  violator  of  the  law  will  be  presumed 
to  have  intended  the  results  which  naturally 
follow  the  unlawful  act  But  can  this  rule 
be  applied  where  the  act  of  Itself  Is  not  un- 
lawful? To  the  mind  of  the  writer  the  ques- 
tion is  a  serious  one.  It  is  certainly  not  un- 
lawful, in  any  criminal  sense,  to  contract 
with  another  to  i)erform  services,  and  then 
not  perform  them,  although  there  was  at  tbe 
time  of  tbe  contract  an  Intention  to  procure 


money  by  reason  of  the  contract  If  no  mon- 
ey was  in  fact  obtained.  It  would  be  simply 
to  make  a  debt  with  no  Intention  of  paying 
it;  tbe  making  of  a  contract  for  breach  of 
which  the  opposite  party  would  be  entitled 
to  his  action  for  damages.  And  to  procure 
money  or  goods  from  the  hirer  after  the  con- 
tract has  been  made,  taken  alone.  Is  but  the 
creation  of  the  debt.  We  are  well  aware  that 
the  Legislature  can  do  away  with  the  prin- 
ciple contained  in  section  82  (Loeb  v.  State, 
75  On.  263) ;  and  It  may  be  that  It  was  the 
legislative  Intent  In  the  passage  of  the  act 
of  1003,  to  apply  the  same  rule  to  acts  in  and 
of  themselves  not  criminally  unlawful  as  to 
those  punished  by  law  as  crimes.  In  any 
event  we  are  bound  by  the  decisions  of  the 
Supreme  Court  in  Lamar  v.  State,  120  Qa. 
812,  47  B.  B.  968.  and  Banks  v.  State,  124 
Ga.  16,  62  a  B.  74,  2  L.  R,  A.  (N.  S.)  1007, 
to  hold  that  the  act  is  constitutional. 

Tbe  law  was  sustained,  however,  on  tbe  ex- 
press Idea  that  It  was  to  be  so  construed  as 
not  to  penalize  nonpayment  of  debts  or  lend 
the  aid  of  the  criminal  law  to  the  enforce- 
ment of  mere  civil  contracts.  It  Is  a  cardinal 
rule  of  construction  that  criminal  statutes 
are  to  be  strictly  construed  in  favor  of  every 
citizen  whose  liberty  Is  put  In  danger  by  ac-  . 
cusatlon  of  crime.  This  rule  should  in  no  de- 
gree be  relaxed,  either  In  construing  the  stat- 
ute or  applying  the  proof  to  the  charge.  In  a 
statute  like  the  act  of  1903,  now  under  our 
consideration — an  act  which  (no  matter  how 
healthful  Its  general  purposes  or  how  bene- 
flclRl  its  effect  In  some  cases)  nevertheless  at 
all  times  exposes,  and  sometimes,  we  fenr, 
subjects,  the  weakest,  the  poorest,  and  tbe 
most  unintelligent  of  our  citizens  to  oppres- 
sion and  Injustice  at  the  hands  of  tbe  power- 
ful, shrewd,  and  unscrupulous.  We  do  not 
menu  to  say  that  this  law  Is  used  In  this 
way,  or  that  there  are  not  very  numerous 
Instances  where  the  law  serves  a  proper  pur- 
I>ose.  We  are  speaking  now  only  of  the  easy 
possibilities  of  misusing  the  law  for  the  very 
purpose  the  Legislature  did  not  intend — the 
collection  of  debts  and  the  enforcement  of 
civil  contracts,  without  regard  to  tbe  Inten- 
tion of  the  defendant.  Tbe  Intention  to  de- 
fraud must  be  clearly  shown  in  every  case 
before  there  can  be  a  lawful  conviction,  un- 
der the  statute,  and  proof  of  the  fraudulent 
Intent  must  be  established  by  the  same  rule 
as  other  facts  In  criminal  cases. 

The  statute  of  1903  adds,  to  the  catalogue 
of  those  acts  heretofore  made  penal,  two  acts, 
the  commission  of  either  of  which.  If  such 
act  is  Induced  by  an  antecedent  fraudulent 
intent,  causes  the  actor  to  be  deemed  a  com- 
mon cheat  and  swindler.  It  creates  two  new 
classes.  It  sets  out  two  distinct  offenses.  In 
the  one  class  Is  Included  any  person  who  con- 
tracts to  perform  services  of  any  kind  with 
Intent  to  procure  money  or  other  thing  of 
value  and  does  not  Intend  to  perform  tbe 
service.     If  loss  or  damage  results  to  the 
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hirer,  Bucb  person  Is,  on  conviction,  to  be 
punished  as  a  common  cheat  and  swindler. 
This  is  the  distinct  class  of  those  who  get 
the  money  on  the  faith  of  the  contract,  but 
never  set  to  work.  The  fraudulent  intent 
antedates  the  contract  The  second  class  Is 
composed  of  those  who,  after  making  a  con- 
tract, procure  money  or  other  thing  of  value 
with  Intent  not  to  perform  the  service.  This 
Includes  all  those  who,  being  already  under 
contract,  then  conceive  the  fraudulent  in- 
tent. The  fraudulent  Intent  must  antedate 
the  full  performance  of  the  contract,  but  need 
not  have  existed  before  the  contract  The 
statute  makes  two  distinct  offenses,  and  the 
defendant  Is  entitled  to  know  whether  he  Is 
charged  with  both,  or  one  of  them,  and.  If 
only  one,  which  one  he  is  required  to  answer. 
And  he  should  be  so  charged  In  the  accusa- 
tion as  to  enable  him  to  prepare  his  defense. 
It  appears,  from  the  accusation,  that  this  de- 
fendant was  only  charged  with  the  second 
offense  in  the  act — cheating  and  swindling 
after  the  contract  was  made. 

The  accusation  allies  that  "after  having 
contracted  with  M.  A.  Klias  to  perform  labor 
for  him  as  a  farm  laborer,  by  entering  Into 
a  contract  with  said  Mathew  Klias  .to  work  a 
crop  01^  halves  with  him  for  the  year  1906, 
•  •  •  did,  with  the  Intent  not  to  perform 
said  labor,  procure  from  said  Mathew  Klias 
the  sum  of  $55.70  in  money,  did  without 
any  excuse  fall  to  perform  said  labor,  thereby 
damaging  and  injuring  the  said  M.  A.  Klias 
in  the  sum  of  $55.70,"  etc.  The  prosecutor 
testified  that  the  defendant  contracted  with 
him  in  December,  1905,  to  work  with  him  and 
to  run  a  one-horse  farm  on  halves  on  bis  (the 
prosecutor's)  place  for  the  year  1906;  that 
the  defendant  moved  on  the  prosecutor's 
place  In  January,  1906,  made  his  crop,  and 
laid  it  by;  and  the  prosecutor  had  no  cause 
of  complaint  as  to  the  defendant's  working 
the  crop,  but  he  would  not  gather  his  crop  as 
he  should  have  done.  Defendant  and  bis 
family  gathered  some  of  the  crop,  but  would 
not  gather  it  all,  and  witness  had  to  employ 
cotton  pickers  to  gather  some  of  It  On  De- 
cember 22,  1906,  defendant  moved  off  prose- 
cutor's place,  and  left  500  or  600  pounds  of 
seed  cotton  In  the  field.  Prosecutor  furnish- 
ed defendant,  on  the  faith  of  the  contract  of 
labor,  $5  a  month  in  cash  from  January  to 
August,  paid  W.  J.  Kldd  $10,  and  Dr.  Griffin 
$22,  for  the  defendant  and  furnished  to  the 
defendant  merchandise  and  other  things  (of 
which  be  had  an  account  on  his  books  at 
home).  The  total  amount  furnished  to  the 
defendant,  including  the  money  advanced, 
was  about  $200.  Prosecutor  further  testified 
that  defendant  made  4  bales  of  cotton,  the 
cotton  seed  therefrom,  and  75  bushels  of  corn, 
one-half  of  which,  under  their  contract  belong- 
ed to  defendant;  bat  witness  got  all  of  this, 
and.  after  be  gave  him  this  credit  defendant 
still  owed  blm  $55.70,  and  moved  of  his  place 
owing  him.  The  warrant  put  in  evidence 
showed  that  It  was  sworn  out  on  February  4, 


1907.  The  defendant  stated  that  he  and  bis 
family  gathered  all  the  crop  in  the  fall  that 
they  could  gather ;  that  out  of  the  four  bales 
of  cotton  the  prosecutor  only  let  him  have  $3 
to  buy  provisions,  and  did  not  let  him  use 
any  of  the  com  for  bread;  and  that  the 
prosecutor  would  not  let  blm  have  bread  out 
of  the  field,  nor  furnish  him  with  money  with 
which  to  buy  food.  He  stated  that  he  complet- 
ed his  contract  and  gathered  all  of  the  crop 
before  be  moved  away,  about  Christmas,  1906. 

The  objections  to  the  accusation  were  waiv- 
ed by  the  Joinder  of  issue,  and  cannot  be 
considered ;  and  we  will  not  consider  the  ex- 
ceptions in  regard  to  the  different  Initials 
and  name  by  which  the  prosecutor  was  de- 
nominated In  the  accusation,  becanse  (if 
Mathew  Klias  and  M.  A.  Klias  are  not  one 
and  the  same  man)  the  fact  that  the  accusa- 
tion sets  forth  that  defendant  entered  into 
a  contract  with  Mathew  Klias  and  concludes 
that  M.  A.  Klias  was  Injured  would  have  af- 
forded good  ground  for  general  demurrer,  as 
setting  forth  no  offense,  inasmuch  as  a  prose- 
cution imder  the  act  of  1003  will  not  lie  for 
injury  to  any  one  except  the  hirer. 

We  think  the  court  erred  in  refusing  a 
new  trial  upon  the  eighth  ground  of  the  mo- 
tion. The  court  allowed  the  witness  Klias 
to  testify,  and  admitted  in  evidence,  over  the 
defendant's  objection,  the  statement  from 
that  witness,  that  he  had  furnished  mer- 
chandise and  other  advances,  which,  together 
with  the  money  furnished,  amounted  approxi- 
mately to  $200,  and,  after  receiving  all  of  the 
crop  made  by  defendant  and  crediting  him 
with  It  it  still  left  defendant  indebted  to  him 
$55.70.  The  objection  insisted  on  at  the  time 
was  that  this  evidence  was  illegal,  irrelevant 
and  inadmissible.  We  think  that  the  objec- 
tion is  well  taken.  It  was  certainly  irrele- 
vant, to  the  charge  made  in  the  accusation 
(that  the  defendant  had  procured  $55.70  in 
money  at  one  certain  time  with  fraudulent 
intent),  to  prove  anything  in  regard  to  "mer- 
chandise and  other  articles"  furnished  at 
various  other  times.  The  evidence  was  Il- 
legal, because  Irrelevant  and  inadmissible, 
and  because  it  plainly  established  the  fact 
that  the  subject-matter  of  the  prosecutor's 
evidence  was  the  unpaid  balance  of  an  in- 
debtedness running  through  an  entire  year, 
for  which  the  prosecution  could  not  be  main- 
tained, instead  of  being  an  amount  of  money 
alleged  to  have  been  Illegally  procured  by 
means  of  a  fraudulent  Intention  formed  at 
a  particular  time.  It  is  very  plain  to  us  that 
the  objection  to  the  evidence  should  have  been 
sustained;  and,  If  this  evidence  be  rejected, 
there  Is  none  upon  which  the  judgment  of 
guilty  can  rest  The  excuse  given  by  the 
cropper  in  this  case  for  even  his  temporary 
absence  from  the  farm  was  good — that  he  Is 
a  father,  and  his  family  had  to  have  food, 
and  his  employer  failed  to  furnish  it,  and 
even  refused  to  let  him  have  com  from  the 
field  for  bread.  And  this  statement  was 
uncontradicted,  ^^j(^||y  the  prosecutor.    But, 
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»s  the  court  did  not  believe  It  we  will,  for 
the  purpose  of  the  case,  eliminate  It  from 
the  record.  Lamar  v.  Prosser,  121  Ga.  154, 
4S  S.  E.  877.  This  statute  wag  not  Intended 
to  provide  a  means  of  an  accounting  and  to 
secure  effectual  settlement  by  laborers  and 
croppers  at  the  end  of  the  year.  The  dread  of 
a  criminal  sentence  Is  more  effectlTe  than  a 
vorthless  fl.  fa.  The  hirer  cannot  take  ad- 
vancements which  may  have  been  proourod 
by  bis  employ^  with  an  honest  Intention  to 
perform  service,  and  to  those  add  advance- 
ments  fraudulently  procured,  and.  by  strik- 
ing a  balance,  assume  that  the  balance  is  the 
amount  procured  In  fraud  by  the  defendant 
Tbe  Intent  to  defraud  must  exist  at  some  par- 
ticular time,  and  with  reference  to  some  par- 
ticular advancement  It  can  exist  as  to  more 
tban  one  transaction,  but  In  that  event.  Is  a 
distinct  offense,  and  must  be  bo  charged  and 
proved. 

Failure  to  return  the  money  Is  one  of  the 
circumstances  from  which,  by  the  terms  of 
the  second  section  of  the  act,  the  Intention  to 
cheat  may  tte  presumed,  and  failure  to  per- 
form labor  la  another ;  and  yet  both  of  these, 
by  the  very  terms  of  the  statute,  meey  he  nul- 
lified. If  the  employe  had  good  and  sutBclent 
cause  for  neither  paying  nor  working.  The 
statute  was  not  Intended  to  enforce  contracts, 
or  collect  debts  uncollectible  by  ordinary  pro- 
cess. If,  by  reason  of  sickness  or  other  un- 
avoidable cause,  tbe  contract  of  labor  cannot 
be  performed,  nor  the  money  repaid,  neither 
tbe  nonpayment  of  the  debt  nor  the  fnllure 
to  work  raises  the  presumption  of  a  fraudnr 
lent  intent  The  hirer  must  show  lo^s  or 
damage  resulting  from  the  particular  fraud- 
ulent transaction  upon  which  the  prosecution 
Is  based— either  partial  or  total  loss  of  the 
money  be  advanced,  or  the  labor  he  lost; 
but  that  la  merely  for  the  reason  that  the  of- 
fender Is  deemed  a  common  cheat  and  swin- 
dler, and  It  Is  elementary  that  there  can  be 
no  cheating  without  proof  of  loss.  The  oit- 
fen.<!e  cannot  be  proved,  therefore,  without 
proof  of  loss  and  damage.  But  proof  of  loss 
aod  damage  will  not  alone  suffice  to  establish 
fnillt.  For  Instance,  In  the  present  case.  If 
the  defendant  had  acted,  with  regard  to  the 
cultivation  of  bis  crop.  In  the  manner  that  tbe 
prooecntor  testified  that  he  did,  and  hall  or 
wind,  or  a  cloudburst,  had  destroyed  it,  the 
hirer's  loss  would  have  been  far  greater  than 
(without  giving  tbe  cropper  any  credit  for  his 
cotton  seed)  be  estimated  It  to  be.  and  yet  no 
one  wonld  seriously  Insist  that  the  mere  pro- 
curing of  mon^  and  advances,  tbe  failure  to 
perform  service  or  to  repay  the  money  with 
interest,  no  matter  what  was  the  hirer's  loss, 
wonld  render  the  defendant  guilty  of  cheating 
and  swindling. 

The  state  alleged  that  $55.70  was  procured 
with  fraudulent  Intent,  as  the  transaction  on 
which  It  planted  Its  case.  It  was  obliged  to 
select  a  certain  definite  transaction  (unless 
it  preferred,  either  In  tbe  same  or  in  dif- 
ferent connte,  to  charge  more  than  one)  In 


which  the  defendant,  with  tbe  Intent  of  not 
performing  the  service,  procured  a  definite 
sum  or  definite  articles  of  value,  with  tbe 
definite  fraudulent  purpose  of  causing  Ions  or 
damage  by  not  repaying,  and  of  thereby 
cheating  the  prosecutor.  The  legal  evidence 
totally  failed  to  show  that  the  defendant  ever 
received  tbe  amount  of  money  alleged  In  the 
accusation  at  the  time  alleged,  or  at  auy 
other  time  within  two  years  before  the  date 
of  the  accusation.  This  court  is  most  reluc- 
tant In  any  case  to  set  aside  tbe  verdict  or  the 
judgment  of  a  court  acting  as  a  Jury,  and  will 
never  disturb  such  finding  on  tbe  ground  that 
It  Is  contrary  to  evidence,  where  there  Is  any 
evidence  to  support  It;  but  where  tbere  Is 
no  evidence  to  authorise  the  verdict,  It  la 
contrary  to  law,  and  must  for  that  reason  be 
set  aside. 
Judgment  reversed. 


EVERETTT,  RIDLEY  &  CO.  v.  HOLCOMB. 

(No.  184.) 
(Conrt  of  Appeals  of  Georgia.     May  10,  1907.) 

1.  Apfeai,  —  Review  —  DisoHABOB   m   Bail- 
Trover. 

If  a  jud^e,  after  bearing  evidence  upon  a 
petition  for  discharge  in  bail-trover  proceedings, 
shall  find  that  the  applicant  is.  under  tbe  pro- 
visions of  Civ.  Code  1805,  {  4608,  entitled  to  be 
discharged  upon  bis  own  recocuizance,  and  there 
is  some  evidence  to  support  that  finding,  it  will 
not  be  set  aside  by  this  court,  unless  the  discre- 
tion of  the  judge  is  manifestly  abased. 

IBJd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {f  4020,  4028.] 

2.  ABRESI^BAJL-TBOVKB— RCLBABE. 

While  tbe  provisions  of  tbe  Code  in  bail- 
trover  proceedings  contemplate  imprisonment  in 
jail,  the  defendant  may  petition  to  be  released 
from  any  detention  against  his  will  by  a  sheriff 
or  his  deputy  by  virtue  of  proper  bail  process. 
&  Same— Sheriff's  Return— Travebsb. 

In  proceedings  based  upon  such  a  petition, 
a  traverse  to  the  sheriff's  return  upon  the  bail 
process  is  too  late,  if  filed  after  pleading  to  tbe 
merits. 
(Syllabus  by  tbe  Court,) 

Error  from  City  Court  of  Sandersvllle ; 
Hyman,  Judge. 

Action  by  Everett,  Ridley  &  Co.  against  J. 
H.  Holcomb.  From  an  order  discharging  de- 
fendant on  his  own  recognizance,  plalntlfta 
bring  error.   Affirmed. 

R.  Douglas  Fengln,  for  plaintiffs  In  error. 
A.  R.  Wright  and  T.  W.  Hardwick,  for  de- 
fendant In  error. 

CANN.  J.  On  August  28,  1905,  J.  H.  Hol- 
comb, In  the  name  of  his  wife,  M.  C.  Hol- 
comb, transferred  In  writing  to  Everett,  Rid- 
ley &  Co.  certain  open  accounts  due  her.  On 
November  2,  1906,  Everett,  Ridley  &  Co. 
brought  trover  against  J.  H.  Holcomb  there- 
for, alleging  that  they  had  delivered  to  him 
the  said  accounts,  to  collect  and  to  turn  over 
the  proceeds  as  fast  as  collected.  Demand 
was  alleged  to  have  been  niude  upon  him 
November  13,  1905,  April  7,  1006,  and  October 
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26, 1906.  The  value  of  the  property  was  stat- 
ed to  be  $1,250.  On  November  3,  1906,  the 
sheriff  made  his  return  that  he  had  served 
the  petition  and  process, .  and  executed  the 
bail  process,  "by  arresting  the  said  J.  H.  Hol- 
comb,  and  have  him  now  in  custody."  On 
the  same  day  J.  H.  Holcomb  petitioned,  in 
proper  form,  the  Judge  of  the  city  court  of 
Sandersville  for  discharge  from  imprison- 
ment, and  thereupon  the  Judge  issued  a  rule 
for  Everett,  Ridley  &  Co.  to  show  cause  why 
the  defendant  should  not  be  discharged.  On 
December  4,  1906,  Everett,  Ridley  &  Co,  waiv- 
ed the  flve-day  notice  required  by  the  statute, 
aqcl  agreed  that  the  bearing  be  had  on  De- 
cember 7, 1906.  The  bearing  was  held  In  con- 
formity with  this  agreement,  without  any 
traverse  of  the  sheriff's  return  until  after 
pleading  to  the  merits  of  the  application  for 
discharge.  During  the  hearing  the  defendant 
testified  that  he  was  not  able  to  give  a  solv- 
ent bond  for  $2,500,  as  required ;  that  be  bad 
no  property  or  money;  that  neither  Everett, 
Ridley  &  Co.,  nor  any  one  for  them,  had  put 
in  his  hands  for  collection  the  accounts  alleg- 
ed; that  he  bad  not  held  them  for  collection 
for  .Everett,  Ridley  &  Co. ;  that  he  bad  not 
been  In  possession,  custody,  or  control  of 
those  accounts ;  that  he  was  not,  at  the  time 
of  the  bearing  of  the  application  for  dis- 
cbarge, in  possession,  custody,  or  control  of 
them,  and  was  not  on  October  31,  1906,  the 
day  the  affidavit  for  ball  was  made,  and  has 
not  been  since ;  that  be  has  no  money  in  bis 
possession  arising  from  the  collection  of 
those  accounts;  that  he  has  no  money  of 
Everett,  Ridley  ft  Co. ;  that  he  was  In  custody 
at  the  time  he  made  application  for  dis- 
charge, and  has  been  in  the  custody  of  the 
sheriff  ever  since ;  that  the  deputy  sheriff,  in 
whose  charge  he  was,  did  not  permit  him  to 
go  anywhere  be  wanted  to.  R.  H.  White, 
a  witness  for  the  plaintiffs,  testified  that  he 
was  a  member  of  the  firm  of  Everett,  Ridley 
ft  Co.;  that  the  afildavit  for  bail  was  true 
in  every  particular;  that  the  defendant  had 
possession  of  the  property  -when  he  went  to 
see  him  in  November ;  that  the  def  ende^nt  had 
the  custody  of  M.  C.  Holcomb's  stock  and 
boolis;  that  he  has  never  known  of  anybody 
else  having  custody  of  the  property;  that 
on  April  7,  1906,  be  went  to  see  the  defend- 
ant as  the  agent  of  his  wife,  M.  G.  Holcomb, 
and  asked  him  to  deliver  to  Everett,  Ridley  ft 
Co.  those  accounts,  and  that  the  defendant 
did  not  at  that  time  deny  the  title  of  Everett, 
Ridley  ft  Co.  to  them ;  that  he  said  he  did  not 
consider  those  he  had  not  collected  -worth 
anything;  that  he  admitted  having  the  ac- 
counts in  his  possession  In  April,  1906 ;  that 
In  March,  1906,  he  wrote  Holcomb  something 
regarding  them,  and  had  his  letters  here; 
that  he  knew  personally,  from  having  talked 
with  the  defendant,  that  he  had  collected 
some  of  those  accounts ;  that  he  saw  defend- 
ant November  13,  1905;  that  Holcomb  made 
n  statement  at  that  time  as  to  what  accounts 
iie  had  collected,  and  showed  Whit*  a  list  of 


the  accounts  be  had  collected;  that  he  did 
not  deliver  to  White  the  money  he  had  col- 
lected for  them ;  that  White  made  a  demand 
upon  him  for  the  money,  and  the  response 
Holcomb  made  to  the  demand  was  that  be 
did  not  have  it  and  could  not  deliver  It; 
that  as  to  the  other  accounts  he  gave  White 
very  little  satisfaction,  and  told  him  some 
of  them  were  not  worth  anything,  that  the 
ones  be  had  collected  were  all  that  were 
worth  anything,  and  declined  to  deliver  the 
accounts ;  that  the  mercantile  business  of  M. 
C.  Holcomb  was  terminated  some  time  prior 
to  the  witness'  visit  In  April,  1906,  about 
January,  lOOG;  that  J.  H.  Holcomb  said  he 
had  possession  of  those  accounts  since  that 
time;  that  up  to  the  time  of  his  demand, 
April  7,  1906,  the  witness  presumed  that  M. 
C.  Holcomb  bad  signed  the  transfer  of  the 
accounts  from  herself  to  Everett,  Ridley  & 
Co.  The  sheriff,  a  witness  for  Everett,  Rid- 
ley &  Co.,  testified  that  he  took  the  defendant 
In  charge ;  that  the  defendant  was  partly  im- 
prisoned at  the  Jail,  but  was  not  locked  In  a 
cell,  because  he  had  no  cell  to  lock  him  In; 
that  be  was  In  custody ;  that  be  was  i>erinit- 
ted  to  gq  home  the  day  he  was  arrested,  and 
was  put  In  the  charge  of  a  deputy  living 
some  distance  from  the  county  seat.  The 
deputy  was  not  in  Sandersville,  the  eoanty 
seat,  with  the  defendant,  on  the  day  of  the 
trial.  After  hearing  the  evidence  the  Judge 
discharged  the  defendant,  J.  H.  Holcomb,  up- 
on hia  own  recognizance,  to  appear  at  the 
January,  1907,  term  of  the  city  court  of 
Sandersville,  to  answer  the  plaintiff  on  the 
merits  of  tbe  action  of  trover  brought  to  tbat 
term  of  the  court.  To  this  Judgment  Everett, 
Ridley  ft  Co.  excepted. 

1.  Under  Civ.  Code  1895,  |  4604,  the  prop- 
erty, at  the  time  of  the  making  of  the  affi- 
davit, must  be  in  the  possession,  custody,  or 
control  of  the  defendant,  unless  It  affirma- 
tively appears  that,  since  the  plaintiff's  affi- 
davit was  made,  the  defendant  has  acquired 
the  power  of  producing  the  property.  Rasan 
V.  Chicago  Packing  Co.,  93  Oa.  712,  21  S.  BL 
143.  There  was  little,  if  any,  testimony  to 
show  definitely  that  either  of  these  condi- 
tions existed.  The  hearing  upon  an  applica- 
tion for  discharge  without  security  is  a  sum- 
mary one  to  hear  evidence  upon  the  facts 
contained  In  the  petition  for  discharge  before 
tbe  Judge  of  the  court  In  which  the  suit  is 
pending,  and  If  be  should  find  "that  the  peti- 
tioner can  neither  give  tbe  security  nor  pro- 
duce tbe  pr(^)erty,  and  that  the  reasons  for 
tbe  nonproductlon  are  satisfactory,  be  shall 
discharge  tbe  petitioner  upon  his  own  recog- 
nizance, conditioned  for  his  appearance  to 
answer  the  suit  brought;  otherwise,  he  shall 
recommit  him  to  custody."  Civ.  Code  1895,  { 
4608.  As  was  stated  by  Justice  Simmons  In 
Ragan  v.  Chicago  Packing  Co.,  supra,  this 
provision  of  law  "means  tbat  even  if  a  man 
does  obtain  the  possession  of  personal  proper- 
ty illegally  and  wrongfully,  and  diqxMes  ot 
it,  be  may,  upon  being  required  la  a  proceed- 
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log  of  thlB  kind  to  produce  tbe  property  or 
give  security  tberefor,  be  discharged  If  be 
glTes  the  Judge  satisfactory  reasons  for  bis 
liiablUtjr  to  do  so ;  and  It  is  not  necessary  for 
him  to  show  that  the  property  was  lost  by 
misadventure  or  by  blameless  conduct  on  bis 
part.  If  be  is  unable,  at  the  time  process  Is 
sued  out,  to  comply  with  the  requirements  of 
the  law  in  regard  to  producing  the  property 
or  giving  security,  and  his  Inability  to  do  so 
continues,  without  any  fault  or  misconduct  on 
his  part  since  that  time,  this  must  be  deemed 
a  satisfactory  reason."  The  Judge  is  the  one 
to  determine  all  these  Issues.  Unless  his  de- 
termination affirmatively  appears  to  be  a  man- 
ifest abuse  of  discretion.  It  will  not  be  dis- 
turbed. The  bail-trover  remedy  is  a  summa- 
ry and  barsh  one.  It  la  In  derogation  of  the 
right  to  personal  liberty.  Persons  seeking 
to  avail  themselves  of  this  remedy  should 
be  held  to  strict  proof  of  the  statutory  re- 
gnisites,  and  the  petitioner  for  discbarge 
should  be  treated  with  reasonable  liberality 
in  applying  the  evidence,  keeping  In  mind 
the  purposes  Intended  by  this  law.  Applying 
the  forgoing  principles,  the  evidence  was 
sufficient  to  authorize  the  Judgment  dischar- 
ging the  petitioner  upon  bis  own  recog- 
nizance. 

2.  While  section  4606  of  the  Civil  Oode  of 
1886  contemplates  that  the  defendant  shall 
be  committed  to  Jail,  and  section  4608  that 
be  "be  held  in  Imprisonment"  at  the  time  of 
the  petition  for  discharge,  the  sheriff  testi- 
fied in  tbls  case  that  the  defendant  was 
partly  Imprisoned  at  the  Jail;  that,  while  he 
never  locked  the  defendant  In  a  cell  more  than 
be  bad  on  the  day  of  the  hearing  the  defend- 
ant was  in  Jail  that  day;  and  be  bad  not 
been  locked  In  a  cell  "for  the  simple  reason 
that  be  did  not  bave  one  to  lock  him  up  In." 
The  sberlff  also  testlfled  that  he  bad  the  de- 
fendant In  custody.  "Custody,"  In  criminal 
law.  Is  the  same  thing  as  "detention"  in  civil 
law,  and  is  synonymous  with  "imprison- 
ment." Rapalje  &  Lawrence,  Law  Dictiona- 
ry. "Imprisonment"  is  the  detention  of  a 
person  contrary  to  bis  will.  10  Am.  &  Bng. 
Enc.  of  Law  (1st  Bd.)  197.  The  evidence 
shows  such  custody  or  Imprisonment  as 
would  render  the  sheriff  liable  for  bis  dis- 
cbarge. The  confinement  or  detention  was 
against  the  will  of  defendant,  by  virtue  of 
the  affidavit  for  ball,  which  was  sufficient 
legal  authority.  See,  in  this  connection.  Pen. 
Code  1895,  «  106;  Civ.  Code  1895,  §  3851. 
The  testimony  disclosed  sufficient  holding 
in  imprisonment  to  authorize  the  Judge  to 
act  upon  the  petition  for  discharge. 

3.  The  traverse  to  the  return  of  the  sheriff 
was  too  late,  as  it  was  not  submitted  until 
after  pleading  to  the  merits.  Civ.  Code  1805, 
I  49S8L  It  Is  not  necessary  to  discuss  the 
other  grounds  of  error  alleged,  even  where 
properly  specified.  If  there  was  any  error, 
It  was  not  of  such  character  as  to  require 
a  reversal. 

Judgment  affirmed. 
58  S.B.— 19 


HILL,  C.  J.,  and  RUSSBLL,  J.,  being  dis- 
qualified. Judges  CANN,  of  the  Bastem  cir- 
cuit, and  GOBER,  of  the  Blue  Ridge  cir- 
cuit, were  designated  to  preside  In  tbeit 
itead.  • 


CBDARTOWN  COTTON  &  EXPORT  00.  v. 

MILBS.    (No.  882.) 
(Court  of  Appeals  of  Georgia.    May  24,  1907.) 

1,  BlASTEB   A.ND   SeBVANT— IIIJTTBIBS   TO   SeSV- 
AHT — PLC  A  DIN  G— PETITIOH  . 

Every  petition  sboaid  set  forth  the  facta 
upon  which  the  cause  of  action  is  based  "plain- 
ly, fully,  and  distinctly,"  and  with  such  cer- 
tainty that  the  same  may  be  understood  by  the 
defendant  who  is  to  answer  them,  the  Jury  who 
are  to  ascertain  the  truth  thereof,  and  the  court 
who  is  to  give  judgment. 

(a)  The  plaintiff  is  not  required  to  set  forth 
the  evidence,  either  direct  or  circumstantial,  by 
which  be  expects  to  establish  the  traversable 
facts  alleged  In  the  petition. 

(b)  The  certainty  required  as  to  the  allega- 
tions in  a  suit  by  a  servant  against  his  master 
for  personal  injuries  occasioned  by  a  defective 
instrumentality  is  discussed. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Pleading,  {|  81,  1U5:  vol.  84,  Master 
and  Servant,  g  809.] 

2.  Bahk. 

The  court  erred  in  overruling  the  demurrers 
to  the  petition. 

{Bd.  Note. — ^For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  818.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Action  by  W.  L.  MUea  against  the  Cedar- 
town  Cotton  &  Export  Ck>mpany.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Bunn  &  Trawlck,  for  plaintiff  in  error. 
Seaborn  &  Barry  Wright  and  J.  A.  Wright, 
for  defendant  in  error. 

POWELL,  J.  Tbe  exception  in  this  case 
is  to  the  overruling  of  a  demurrer  to  the 
plaiutlff's  petition.  The  petition,  omitting 
formal  parts,  alleges:  Paragraph  1:  That  de- 
fendant operates  a  cotton  factory.  Para- 
graph 2:  That  on  the  15tb  day  of  Jul^,  1906, 
petitioner  was  in  tbe  service  of  defendant  as 
a  card  stripper.  Petitioner  was  cleaning  his 
card,  and  while  cleaning  the  feed  shaft  the 
pulley,  upon  which  the  belts  from  the  cyl- 
inder and  from  the  comb  run,  flew  off  the 
axle,  and  the  t>elt  from  the  cylinder  pulley 
caught  petitioner's  arm  between  the  shoulder 
and  elbow,  and  Jerked  petitioner  against  the 
card,  pulled  and  wound  his  arm  around  and 
between  the  feed  Bhaft  and  the  card,  and 
broke  it  in  two  places  between  the  shoulder 
and  elbow.  Paragraph  8:  The  flying  off  of 
said  pulley  was  due  to  the  negligence  of  de 
fendant.  In  that  the  nut  and  screw  which 
held  said  pulley  on  the  axle  were  not  in 
their  places,  and  the  end  of  tbe  axle  was 
also  broken.  Said  fact  should  have  been 
knovni  to  tbe  defendant,  and  was  unknown 
to  tbe  plaintiff,  and  his  injury  is  due  to  tbe 
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negligence  aforesaid.  Paragraph  4  specifical- 
ly describes  tbe  injary  received.  Paragraph 
S :  All  of  said  injuries  were  dne  to  the  negli- 
gence of  defendant,  and  could  not  have  been 
averted  by  plaintiff  by  the  exercise  of  ordi- 
nary care.  Paragraphs  6  and  7  allege  plain- 
tiff's age  (45  years),  his  earning  capacity, 
pain,  and  suffering,  and  contain  the  ad  dam- 
num and  usual  prayers.  By  amendment  there. 
Is  added,  after  the  word  "plaintiff,"  in  the 
third  paragraph,  the  words  "and  could  not, 
by  the  exercise  of  ordinary  care,  have  been 
known  to  him." 

In  addition  to  the  general  demurrer,  the  de- 
fendant, by  special  demurrer,  insists  "that 
the  allegations  of  fact  set  out  In  said  petition 
show  that  the  defect  complained  of  was  a 
patent  one,  and  that.  If  plaintiff  did  not 
know  the  existence  of  tbe  same,  he  could,  by 
the  exercise  of  ordinary  care,  have  discov- 
ered it";  also  that  they  do  not  sufiBcIently 
describe  tbe  defect  complained  of  in  said 
machine  and  the  manner  In  which  the  injury 
was  received;  also,  as  to  the  third  para- 
graph of  the  petition,  that  "the  allegationa 
in  said  paragraph  do  not  show  how  or  why 
said  nut  or  screw  happened  to  be  off,  who 
took  It  off,  or  when  it  was  removed;  eald 
paragraph  charges  that  tbe  end  of  the  axle 
was  also  broken,  but  there  are  no  allegations 
which  show  that  said  alleged  broken  axle  in 
any  way  caused  or  contributed  to  the  Injury; 
said  paragraph  does  not  show  that  plaintiff 
did  not  know  about  said  nut  and  screw  be- 
ing out  of  place;  tbe  last  sentence  in  said 
paragraph  sets  out  a  conclusion,  and  contains 
no  averments  which  show  how  or  wherein 
defendant  was  negligent";  also,  as  to  para- 
graph 2,  that  "the  allegations  therein  are 
confused,  vague,  Indefinite,  and  do  not  put 
defendant  on  notice  as  to  how  plaintiff  was 
injured";  also,  as  to  paragraph  5,  "that  the 
same  is  too  general;  said  paragraph  contains 
no  allegations  showing  negligence  on  part  of 
defendant ;  the  last  clause  of  said  paragraph 
is  merely  a  conclusion  of  the  pleader."  T^bb 
trial  court  overruled  all  tbe  demurrers. 

1.  As  to  pleadings  at  common  law  it  has 
been  said  on  eminent  and  unquestioned  au- 
thority (Chltty  on  PI.  256):  "The  principle  rule 
as  to  the  mode  of  stating  the  facts  is  that 
they  must  be  set  forth  with  certainty,  by 
which  term  is  signified  a  clear  and  distinct 
statement  of  the  facts  which  constitute  tbe 
cause  of  action  or  ground  of  defense,  so 
that  they  may  l>e  understood  by  the  party 
wlio  is  to  answer  them,  by  the  Jury  who  are 
to  ascertain  the  truth  of  the  allegations,  and 
by  the  court  who  are  to  give  Judgment"  Our 
Civil  Code  (section  4960)  requires  that  the 
plaintiff,  in  bis  petition,  shall  plainly,  fully, 
and  distinctly  set  forth  bis  charge,  groimd 
of  complaint,  and  demand.  As  construed  by 
the  courts  of  this  state,  this  statutory  provi- 
sion requires  a  higher  degree  of  certainty 
in  pleading  than  was  necessary  at  common 
law;  but  the  object  to  be  obtained  is  the 
same  under  both  systems,  to  wit,  that  the 


pleadings  be  understood  by  tbe  party,  the 
Jury,  and  the  court.  They  certainly  ought 
to  be  so  certain  and  full  that  the  court  may 
look  to  the  allegations  of  fact  and  know 
whether  a  cause  of  action  is  set  forth  or  not. 
Tbe  plaintiff  is  not  required  to  set  forth  tbe 
evidence,  either  direct  or  circumstantial,  by 
which  be  expects  to  establish  the  traversable 
facts  alleged  in  tbe  declaration,  and  a  de- 
murrer cannot  properly  be  used  to  compel 
hhn  to  do  so;  but  all  tbe  facts  necessary  to 
be  stated  shoul.d  be  set  forth  plainly,  and 
special  demurrer  will  compel  this.  In  negli- 
gence suits,  in  order  that  the  court  may  deter- 
mine from  an  inspection  of  the  pleading 
whether  a  cause  of  action  is  set  forth,  each 
fact  necessary  to  raise  the  duty  and  to  sbow 
tbe  specific  breach  thereof,  or  the  epecific 
wrong  inflicted,  should  t>e  plainly  and  un- 
equivocally stated;  and  oiougb  of  the  details 
of  each  element  of  tbe  case  should  be  set  out 
to  clearly  distinguish  the  transaction  as  an 
actionable  one,  and  not  to  leave  It  doubtful 
whether  It  Is  so  or  not  Many  facts,  especial- 
ly those  resting  peculiarly  within  the  knowl- 
edge of  the  opposite  party,  may  be  alleged  in 
general  terms;  but  they  should  be  alleged 
as  facts,  not  merely  as  legal  conclusions. 

In  a  suit  by  a  servant  against  tbe  master 
for  an  injury  occasioned  by  a  defective  in- 
strumentality, the  servant  should  allege  tbe 
facts  of  his  employment  This  usually  may 
be  done  in  general  terms,  provided  the  lan- 
guage used  is  sufficient  to  clearly  distinguish 
his  relation  to  the  master  from  that  of  a 
volunteer.  He  should  allege,  also,  the  char- 
acter of  the  services  he  was  hired  to  perform. 
The  allegations  as  to  this  may  be  general,  ex- 
cept that  they  should  Increase  in  definiteness 
as  they  relate  to  tiie  particular  instrumental- 
ity in  question,  and  as  to  this  they  should  be 
sufficiently  specific  to  show  the  relationship  of 
the  service  to  the  Instrumentality.  It  is  not 
ordinarily  necessary  to  allege  the  master's 
duty  to  furnish  reasonably  safe  Instrumental- 
ities ;  for  this  is  a  matter  of  which  the  court 
will  take  Judicial  notice,  and.  If  this  duty  be 
alleged  at  all,  it  may  be  stated,  without  ob- 
jection,- in  tbe  form  of  a  legal  conclusion. 
Things  of  wUch  the  courts  take  ex  officio  no- 
tice need  not  be  specially  pleaded.  Chitty, 
Pi.  236.  He  should  also  set  out  a  definite  de- 
scription of  the  instrumentality  in  question; 
and  more  details  are  required  when  the  in- 
strumentality is  not  a  simple  and  well-known 
contrivance  than  when  it  consists  of  some- 
thing tbat  people  generally,  from  their  com- 
mon knowledge,  understand  in  detail  without 
elaboration  of  description.  However,  it  Is 
not  necessary  to  go  into  details  of  description, 
except  so  far  as  may  be  necessary  to  show 
the  relation  of  the  instrumentality  to  tbe  du- 
ties of  the  servant,  to  the  specific  mode  of 
the  injury,  to  the  exact  nature  of  the  defect, 
to  the  negligence  of  the  master,  to  tbe  lack 
of  contributory  negligence  of  the  servant,  or 
to  some  other  essential  element  of  the  case 
The  defect  In  the  instrumentality  should  also 
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be  set  forth  with  slmllflr  certainty,  and  It 
sboQld  appear  whether  the  defect  waa  latent 
or  patent.  This  should  be  shown  by  facts 
stated,  and  not  by  mere  conclusions  of  th« 
pleader.  The  facts  should  disclose  the  proz- 
imateneas  of  the  defect  aa  a  cause  of  the  lii> 
jary.  The  master's  actual  or  conatmctly* 
knowledge  must  appear.  If  the  allegation  be 
that  the  master  knew  of  the  defect,  this  may 
be  simply  and  directly  stated,  and  it  Is  not 
necessary  to  state  how  or  why  he  knew  It 
If  constmctlve  knowledge  be  charged  to  the 
master,  and  the  facts  stated  In  the  petition 
make  a  case  where  by  law  the  duty  of  know- 
ing Is  imposed  upon  the  master,  the  legal  con- 
clusion "that  he  ought  to  have  known"  is  not 
subject  to  objection;  bnt  If  the  duty  of 
knowing  does  not  arise  as  a  matter  of  law 
from  the  facta  already  stated,  then  the  speci- 
fic drcnmstances  creating  the  dnty  of  know- 
ing mnst  be  detailed.  See  Babcock  ▼.  John- 
son. 120  Oa.  1034,  48  8.  B.  438.  Also  the 
servant's  lack  of  knowledge  must  appear. 
As  to  this,  the  allegation  that  the  servant 
"did  not  know"  of  a  defect  Is  a  statement  of 
fact  and  Is  sufficient  as  alleging  actual  lack 
of  knowledge.  Freedom  from  Implied  knowl- 
edge can  be  alleged  In  the  form  of  a  legal 
conclusion  only  when  the  facts  set  forth 
show  such  a  state  of  circumstances  as  to  r»> 
lleve  the  plaintiff  from  such  an  imputation; 
otherwise  the  court  will  disregard  the  lejral 
conclusion  and  give  judgment  on  the  facts 
actually  stated.  If  the  plaintiff  relies  npon 
hla  tender  years,  his  inexperience,  a  false 
sense  of  security  occasioned  by  misrepresen- 
tations of  the  master,  the  latent  character  of 
the  defect,  or  other  reason  regarded  by  the 
law  as  sufficient  to  relieve  the  servant  from 
Implication  of  knowledge,  the  facts  should  be 
definitely  stated.  The  details  of  how  the  in- 
jury occnrred  shonld,  of  course,  be  specific- 
ally set  forth.  8o  far  as  they  Ulnstrate  the 
character  of  the  defect  in  the  Instmmental- 
Ity,  the  master's  negligence,  or  the  servant's 
freedom  from  fault,  they  should  be  more 
specific  than  wherein  they  are  merely  col- 
lateral to  the  salient  legal  elements  of  the 
case.  The  sum  of  the  whole  matter  is  that 
the  petition  should  set  out  plainly  and  dis- 
tinctly, by  allegations  of  facts,  an  unequivo- 
cal cause  of  action.  If  the  facts  as  alleged 
also  reasonably  tend  to  establish  some  de- 
fense which  would  defeat  the  action,  enough 
additional  facts  mnst  be  set  out  to  negative 
this  defense.  But  the  petition  need  not  an- 
ticipate a  defense  which  the  facts  alleged  do 
not  disclose.  Of  course,  these  suggestions 
are  not  Intended  to  be  considered  as  exhaust- 
ive. There  are  many  other  matters  to  be 
resarded.  We  are  merely  trying  to  stress  the 
point  that  the  pleader  should  make  his  neces- 
sary allegations  plain,  definite,  and  unequivo- 
cal, and  that  he  may  be  compelled  by  demur- 
rer to  do  so,  but  that,  when  he  has  done  this, 
he  cannot  be  compelled  by  special  demurrer 
to  go  further  and  allege  details  which  might 
be  valuable  to  the  opposite  party  In  the  prep- 


aration of  bis  defense,  and  that  it  Is  not  re- 
quired that  the  pleader  set  forth  the  evidence 
tv  which  be  expects  to  prove  the  allegations 
so  made. 

2.  Applying  these  rules  to  the  petition  in 
the  present  case,  we  think  that  it  is  deficient 
in  certainty.  The  description  of  the  machine 
at  which  the  plaintiff  was  working  Is  very 
Indefinite.  The  court  cannot  say,  from  what 
is  set  out,  whether  the  defect  was  latent  or 
patent,  or  whether  the  fact  that  the  end  of 
the  axle  was  broken  had  any  relation  to  the 
Injury.  The  plaintiff  relies  npon  construct- 
ive notice  on  the  master's  part  as  to  the  ab- 
sence of  a  nut  and  screw,  without  alleging 
that  the  nut  and  screw,  which  were  not  in 
their  places,  were  left  off  by  the  master,  or 
that  they  had  been  off  such  a  length  of  time 
to  charge  him  with  notice.  He  alleges  the 
conclusion  that  by  ordinary  care  he  himself 
could  not  have  known  of  their  absence,  with- 
out showing  any  facts  on  which  to  base  this 
conclusion.  8o  far  as  the  petition  discloses, 
the  defect  was  patent.  We  recognize  the 
rule  that  if  the  defect  was  latent  the  master 
would  be  ordinarily  held  bound  to  discover 
the  fact  sooner  than  the  servant,  since  the 
duty  of  Inspection  rests  on  the  master  and 
not  on  the  servant;  bnt  the  allegations  are 
not  sufficient  to  justify  an  application  of  this 
rule.  Every  fact  alleged  in  this  petition  might 
foe  true,  and  the  master  not  be  liable.  Unless 
the  plaintiff  amends  his  petition  and  cures 
these  defects.  It  should  be  dismissed. 

Judgment  reversed. 


CURTIS  et  al.  v.  STATE.    (No.  424.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

CnnniTAi.  Law— Nkw  Tmai,. 

The  judgment  of  the  trial  court  refusing  a 
new  trial  is  not,  for  any  reason  assigned,  erro- 
neous. 
(Syllabns  by  the'  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Joe  Curtis  and  others  were  convicted  of 
crime,  and  bring  error.    Affirmed. 

Marlon  W.  Harris  and  John  R.  Cooper,  for 
plaintiff  In  error.  Wm.  Brunson,  Sol.  Gen., 
for  the  State. 

PS2R   CURIAM.     Judgment  affirmed. 


FERRY  &  CO.  V.  MATTOX  &  TURNER. 

(No.  82.) 

(Conrt  of  Appeals  of  Georgia.    May  28,  1907.) 

1,   PABTNBBSHIP— JunGMBNT— IHMVIDUAI.    LI- 
ABILITY. 

Judgment  against  a  partnership  binds,  not 
only  the  firm  property,  but,  when  that  is  ex- 
hausted, it  binds  the  individual  assets  of  the 
partners  served.  A  judgment  need  not  be  ren- 
dered against  the  individual  members  of  a  part- 
nership in  order  to  bind  Individual  assets.  "A 
judgment  against  a  copartnership  binds  not  only 
the  partnership  property,  but  also  the  iadiridu- 
ized  by  V-' 
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al  property  of  each  member  of  the  same  who 
has  been  served  with  the  process;  but  it  does 
not  bind,  and  execution  issuing  thereon  cannot 
be  levied  on,  the  individual  proi>erty  of  one  not 
served."    Ells  v.  Bone,  71  Gfa.  469. 

[Ed.  Note.— For  cases  in  point,  see  Cent  X>\g. 
vol.  38,  Partnership,  §  438.] 

2.  Same— Pabtrkbship  Debts. 

A  partner's  separate  property  is  bonnd  alike 
by  all  judgments  against  him,  whether  tbe]f  be 
judgments  against  him  as  an  individual  or  judg^ 
ments  against  him  as  a  partner.  As  to  the  pro- 
ceeds of  partnership  property,  an  equity  among 
the  partners  themselves  requires  that  this  prop- 
erty be  applied  first  to  the  payment  of  partner- 
ship debts,  and  it  works  in  such  a  way  as  to  give 
debts  against  the  partnership  a  preference  over 
debts  against  a  partner,  in  respect  to  that  part- 
ner's interest  in  the  partnership  effects.  Hos- 
kins  V.  Johnson,  24  Ga.  630. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §  434] 

3.  Samb— Sebvice  on  Pabtneb. 

Service  on  a  partner  is  service  on  the  firm. 
Notice  to  a  partner  is  notice  to  the  firm. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  38,  Partnership,  g  377.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Elbert  Ootmtr ; 
H.  M.  Holden,  Judge. 

Action  by  D.  M.  Ferry  &  Co.  against  Mat- 
toz  &  Turner.  Judgment  for  plalntifts.  From 
an  order  OTermling  a  certiorari  and  render- 
ing final  judgment,  plaintifFs  bring  error. 
Reversed. 

Z.  B.  Rogers,  for  plaintiffs  in  error.  L  0. 
Van  Duzer,  for  defendant  in  error. 

RUSSELL,  J.  Suit  was  brought  In  a  Jus- 
tice's court  by  D.  M.  Ferry  &  Co.  against  the 
firm  of  Mattox  &  Ttimer.  Ttie  summons  was 
directed  to  the  firm  of  Mattox  &  Turner. 
There  was  an  acknowledgment  of  service  in 
these  words :  "I  acknowledge  service  on  the 
witliin  summons,  and  waive  all  other  service 
of  any  kind.  [Signed]  Mattox  &  Turner,  per 
J.  R.  Mattox."  This  was  the  only  service  of 
tbe  summons  that  was  ever  had.  When  the 
case  came  on  for  trial  before  the  Justice  of 
the  peace,  that  magistrate  entered  up  Judg- 
ment against  tbe  firm  of  Mattox  &  Turner, 
and  against  John  R.  Mattox  and  M.  W.  Tur- 
ner as  individuals.  Mattox  t  Turner  cer- 
tloraried  to  the  superior  court  and  tbe  Judge 
of  the  superior  court  overruled  tbe  certiorari 
and  denied  a  new  trial,  but,  in  doing  so,  ren- 
dered a  Judgment  finally  disposing  of  the 
case,  to  which  V.  M.  Ferry  &  Co.  excepted. 
The  Judgment  of  tlie  Judge  of  the  superior 
court  overruled  the  certiorari,  but  corrected 
'the  Judgment  entered  by  the  Justice  of  tlie 
peace  upon  the  verdict  of  tbe  Jury,  so  as  to 
make  it  bind  nothing  but  tbe  partnership  as- 
sets (If  any)  of  Mattox  &  Turner.  His  Judg- 
ment was  as  follows:  "After  liearing  the 
within  certiorari  and  argument  thereon,  and 
after  considering  tbe  same,  it  is  ordered  that 
tbe  same  be  refused  and  a  new  trial  of  tbe 
case  be  denied.  It  is  ordered,  further,  that 
the  plaintiffs  recover  of  the  defendants,  Mat- 
tox &  Turner,  the  sum  of dollars,  costs 

of  this  proceeding.    It  is  ordered  that  the 


Judgment  rendered  in  tbe  Justice's  court  have 
tbe  effect  of  binding  the  partnership  assets  of 
tbe  firm  of  Mattox  &  Turner,  and  that  said 
verdict  and  Judgment  operate  only  against 
said  assets,  and  that  portion  of  tbe  Judgment 
against  J.  R.  Mattox  and  M.  W.  Turner  as 
individuals  Is  stricken  from  said  Judgment" 
The  plaintiffs  in  error  except  only  to  tbat 
portion  of  tbe  Judgment  wbicb  orders  tbat 
the  Justice's  court  Judgment  operate  only 
against  assets  of  the  firm  of  Mattox  &  Tur- 
ner, and  strikes  J.  R.  Mattox  and  M.  W. 
Turner  as  individuals  from  tbe  Judgment 
The  defendants  in  error,  who  were  tbe  peti- 
tioners in  the  petition  for  certiorari,  have  not 
filed  any  cross-bill  of  exceptions,  and  bence 
we  have  only  two  questions  to  decide:  (1) 
Did  tbe  court  err  in  adjudging  that  the  Judg- 
ment against  a  partnership  should  bind  only 
partnership  assets?  (2)  Did  tbe  conrt  err  in 
striking  that  portion  of  tbe  Judgment  render- 
ed against  J.  R.  Mattox  and  M.  W.  Turner 
as  individuals? 

We  tbink  that  the  court  erred  in  declaring 
in  Ills  final  Judgment  tbat  tbe  Judgment  ren- 
dered previously  in  tbe  Justice's  court  should 
only  bind  partnership  assets.  It  is  well  set- 
tled tbat,  when  partnership  assets  are  exhaust- 
ed, tbe  individual  property  of  tbe  partners 
served  become  liable  for  partnership  debts. 
This  is  true,  even  if  there  be  no  service  on 
all  of  tbe  partners.  As  to  tbe  second  ques- 
tion, we  tbink  tbat  the  court  erred  in  part, 
and  tbat  bis  Judgment  was  partly  right. 
There  was  no  error  in  ordering  tbat  M.  W. 
Turner  be  stricken  from  tbe  Judgment,  l>e- 
cause  be  was  not  served  with  copy  summons, 
nor  did  he  acknowledge  service ;  but  we  tbink 
tbat  tbe  Judgment  should  bind  tbe  property 
of  J.  R.  Mattox,  and  tliat  It  was  error  to 
strike  tbe  portion  of  the  Judgment  binding 
him  as  an  individual  Service  of  a  partner 
is  always  good  service  of  tbe  firm,  and  notice 
to  a  partner  is  always  notice  to  the  firm.  Tbe 
acknowledgment  of  service,  which  we  have 
quoted  above,  was  in  reality  a  personal  ac- 
knowledgment of  service  by  Mattox,  though 
signed  "Mattox  &  Turner,  per  J.  R.  Mattox." 
He  bad  notice  of  tbe  suit  He  appeared  and 
pleaded  to  it  He  Is  bound  by  the  judgment 
The  plea  is  in  tbe  following  words:  "And 
now  comes  J.  R.  Mattox,  a  member  of  tbe 
firm  of  Mattox  ft  Turner,  and  for  plea  and 
answer  to  tbe  above  suit  says  (1)  that  tbe 
said  firm  of  Mattox  &  Turner  is  not  indebted 
to  tbe  plaintiff  in  the  manner  and  form  al- 
leged or  in  any  manner  whatever;  tliat  said 
Mattox  &  Turner  is  not  indebted  to  tbe  plain- 
tiff in  any  sum  whatever."  And  tbe  affidavit 
to  the  plea  was  made  by  J.  R.  Mattox.  Tbe 
words  "a  member  of  the  firm  of  Mattox  tc 
Turner"  may  be  treated  as  surplusage,  and 
that  leaves  it  merely  a  plea  made  by  Mattox. 
But  even  if  he  acknowledged  service  as  a 
member  of  tbe  firm,  and  only  pleaded  in  be- 
half of  tbe  firm,  be  bad  notice  of  tbe  suit, 
was  In  court,  and  not  only  took  no  steps  to 
protect  himself  against  tbe  Judgment,  but  did 
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not  even  except  thereto  by  certiorari.     Tbe 
question  of  amending  tbe  Judgment  was  not 
before  the  superior  court    It  was  not  one  of 
the  complaints  made  by  tbe  petitioner,  and 
no  errors  except  those  brought  to  tbe  atten- 
tion of  the  court  can  be  corrected  on  cer- 
tiorari.   We  think  It  extremely  doubtful,  for 
this   reason,    whether   even    Turner's   name 
conld  have  been  stricken  from  the  Judgment ; 
but.  as  there  Is  no  insistence  as  to  him,  we 
will  assume  that  It  was  proper  to  relieve  blm 
from  the  binding  force  of  tbe  Judgment    But 
as  to  Mattox  the  case  is  different    In  the  en- 
tire litigation  he  was  not  only  personally  par- 
ticipating In  the  proceedings,  but  he  was  in 
reality  the  partnership's  only  representative,  i 
Neither  as  a  partner  nor  as  an  Individual  | 
can  he  be  heard  to  complain  of  the  Judgment  j 
in  the  Justice's  court;   and,  not  having  com- 
plained, the  Judge  of  tbe  superior  court  un- 
necessarily afforded  blm  a  relief  be  bad  not  ; 
asked. 
Judgment  reversed.  ! 


RHODES,  DOIjVIN  ft  00.  v.  CONTINBN- 

TAL  FURNITURE  OO.     (No.  839.) 
(Court  of  Appeals  of  Georgia.     May  28,  1907.) 

1.  JT7PTIOE8    OP    TEra    PkAC*  —  JtrRISDIOTIOH— 

Tbansfbb  ot  Gaubkb. 

Where  an  attachment  is  returned  to  a  court 
which  the  papers  show  on  tbelr  face  does  not 
have  jurisdiction  thpreof,  that  court  should  re- 
fuse to  entertain  jurisdiction,  and  may  order 
the  proceedings  transferred  and  returned  to  tbe 
proper  court. 

2.  Saixs— Dklivert. 

Where  a  contract  of  sale  contemplates 
transportation  to  the  purchaser  through  the  me- 
dium of  a  common  carrier,  ordinarily  delivery 
of  the  goods  to  tbe  carrier  and  acceptance  from 
it  of  its  standard  bill  of  lading  is  delivery  to  the 
purchaser. 

tEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  43,  Sales,  {  377.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Greene  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  the  Continental  Furniture  Com- 
pany against  Rhodes.  Dolvin  &  Co.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AflSrmed. 

Samuel  H.  Sibley,  for  plaintiff  in  error. 
J.  P.  Brown,  for  defendant  in  error. 

POWELL.  J.  This  action  commenced  by 
attachment  issued  by  tbe  Justice  of  the  peace 
of  the  123d  district  Q.  M.,  Greene  county. 
Tbe  affidavit  recited  the  residence  of  tbe  de- 
fendant as  being  In  the  141st  district  of  that 
county.  Tbe  bond  in  describing  the  case  re- 
cited that  tbe  attachment  was  returnable  to 
the  Justice's  court  of  the  143d  district,  and 
tbe  attachment  itself  was,  by  tbe  Justice, 
made  ^o  returnable.  Thereafter  the  plaintiff 
l>y  leave  of  that  court  amended  tbe  attach- 
ment and  bond  by  striking  tbe  words  "143d 
district''  and  inBe.-tlng  tbe  words  "14l8t  dis- 
trict"   It  does  not  appear  that  tbe  security 


to  tbe  bond  consented  to  this  amendment 
After  ordering  the  amendment  the  Justice  of 
the  143d  district  directed  that  tbe  case  be 
withdrawn  from  that  court  and  transferred 
to  the  Justice's  court  of  the  141st  district, 
"to  which  it  is  returnable."  The  statutory 
notice  of  tbe  pendency  of  tbe  attachment  in 
the  Justice's  court  of  tbe  141st  district  was 
given  to  tbe  defendant  for  tbe  purpose  of  re- 
covering a  personal  Judgment  Without  ob- 
jection, tbe  parties  went  to  trial  in  that 
court,  the  defendant  obtained  Judgment,  and 
tbe  plaintiff  appealed  to  tbe  superior  court 
In  that  court  tbe  defendant  assailed  the 
pleadings  by  moving  to  dismiss  the  case,  "up- 
on the  ground  that  tbe  papers  showed  upon 
tbelr  face  that  tbe  case  was  one  regularly 
sued  out  and  returned  to  tbe  Justice's  court 
of  the  143d  district  G.  M.,  and  that  tbe  at- 
tempted amendment  and  transfer  thereof 
from  said  named  court  to  that  of  the  14lBt 
district  was  without  authority  of  law  and 
void,  and  said  court  of  the  141st  district  was 
without  jurisdiction  to  enter  a  confession  of 
Judgment  by  tbe  plaintiff  therein,  and  tbe 
superior  court  was  without  Jurisdiction  to 
entertain  an  appeal  from  such  a  confession, 
and  further  moved  that  tbe  case  be  remanded 
to  said  court  of  the  143d  district  as  a  case 
pending  therein  and  undisposed  of  therein." 
The  court  overruled  the  motion  and  tbe  trial 
resulted  in  favor  of  the  plaintiff.  The  de- 
fendant renewed  bis  attack  by  motion  in  ar- 
rest of  Judgment,  on  the  following  grounds: 
"Because  It  appears  on  the  face  of  the  record 
that  said  case  was  an  attachment  regularly 
sued  out  to  tbe  Justices  court  of  tbe  143d  dis- 
trict, G.  M.,  and  that  tbe  bond  given  was 
for  an  attachment  returnable  to  said  court 
and  tbe  attachment  was  actually  returned  to 
said  court,  and  the  papers  made  a  case  law- 
fully pending  therein.  It  appears  further 
that  said  court  without  consent  of  tbe  de- 
fendants or  of  the  security  In  the  attach- 
ment l>ond,  undertook  to  transfer  said  case 
to  the  Justice's  court  of  tbe  141st  district 
and  that  confession  of  Judgment  was  there 
entered  by  tbe  plaintiffs  without  a  trial. 
Movants  show,  therefore,  that  said  court  of 
tbe  143d  district  was  without  lawful  author- 
ity to  enter  the  orders  It  did  and  to  transfer 
said  case  to  said  court  of  the  141st  district 
and  that  said  latter  court  acquired  no  juris- 
diction thereof,  and  that  an  appeal  from  a 
Judgment  in  said  latter  court  Invests  this 
court  with  no  greater  Jurisdiction  than  said 
Justice's  court  had,  and  that  there  Is  no  regu- 
lar or  lawful  basis  In  the  record  fo^  a  Judg- 
ment in  this  court."  Tbe  court  overruled  the 
motion  in  arrest  of  Judgment  and  also  a  mo- 
tion for  a  new  trial.  Tbe  defendant  brings 
error. 

1.  We  think  that  neither  the  motion  to  dis- 
miss the  action  nor  the  motion  in  arrest  of 
Judgment  was  well  taken.  Tbe  law  fixed  tbe 
Jurisdiction  to  hear  the  case  in  the  district  of 
the  defendant's  residence.  While  an  attach- 
ment should  give  directions  for  Ma  return. 

Digitized  by  VjUC 


294 


68  SOUTHEASTERN  RBPORTBE. 


(Ga 


still  "It  Is  not  this  written  direction  to  tbe 
sheriff  or  constable  which  gives  the  court 
lurlsdlctlon,  but  the  law."  Blake  ▼.  Gamp, 
45  Ga.  298.  Lack  of  Jurisdiction  In  the  Jus- 
tice's court  of  tbe  143d  district  appeared  on 
the  face  of  tbe  record,  since  the  affidavit  re- 
cited that  the  defendant  resided  In  tbe  14l8t 
district  The  Justice's  court  of  the  143d  dis- 
trict, therefore,  properly  declined  to  assume 
jurisdiction  of  the  same.  Every  court  has 
Jurisdiction  to  entertain  cognizance  of  a  mat- 
ter presented  to  it  to  the  extent  of  determin- 
ing whether  It  has  jurisdiction,  and,  If  it 
finds  that  it  has  no  Jurisdiction,  of  giving  di- 
rections to  the  matter,  consistent  with  its 
lack  of  Jurisdiction.  When  the  Justice  of  the 
peace  discovered  that  he  bad  violated  the 
provisions  of  tbe  statute,  In  returning  the 
case  to  his  own  court,  be  properly  refused  to 
take  Jurisdiction,  and  his  direction  that  it  be 
transferred  to  tbe  proper  court,  while  prob- 
ably not  necessary,  was  an  order  consistent 
with  his  lack  of  Jurisdiction.  See  Oarreker 
V.  Thornton,  1  Ga.  App.  608,  67  8.  B.  988, 
and  citations. 

At  ail  events,  the  case  was  finally  In  fact 
filed  In  tbe  proper  court.  In  that  court  every 
amendable  defect  became  cured  by  the  trial 
and  the  Judgment;  for  It  is  shown  by  the 
record  that  the  defendant  appeared  at  the 
trial  and  testified,  though  that  trial  resulted 
In  a  confession  of  Judgment  by  the  plaintiff. 
See  Covington  v.  Oothrans,  35  Ga.  156; 
Blake  V.  Camp,  45 'Ga.  298;  Townsend  v. 
Stoddard,  26  Ga.  430;  Williams  v.  Bucban- 
nan,  75  Ga.  789;  R.  &  D.  R.  Co.  v.  Benson, 
80  Ga.  205,  12  S.  E.  357,  22  Am.  St.  Rep.  446. 
It  is  true  that  the  bond  recited  that  it  was 
given  In  a  case  returnable  to  the  143d  dis- 
trict; and  It  may  be  that  consent  of  the 
surety  was  necessary  to  an  amendment  of 
the  bond,  and  even  that  tbe  attempted 
amendment  of  the  bond  rendered  it  void  as  to 
him,  so  that  It  was  no  longer  a  good  bond; 
but  as  to  these  things  we  give  no  opinion, 
for  no  attack  was  made  upon  tbe  bond  In 
accordance  with  the  statutory  method  pro- 
vided in  the  act  of  November  11,  1899.  Ga. 
Laws  1899,  p.  87.  If  the  bond  were  found 
deficient,  there  would  result,  not  a  dismissal 
of  the  case,  but  a  dismissal  of  the  levy, 
and  the  plaintiff  might  have  Judgment  not- 
withstanding the  levy  was  dismissed.  Lock- 
ett  V.  De  Neufvllle,  55  Ga.  458;  Perry  v. 
Mulligan,  58  Ga.  479;  Hodnett  v.  Stone,  03 
Ga.  645  (2),  20  S.  E.  43. 

2.  We  think  that  upon  the  merits  of  tbe 
case  the  evidence  demanded  a  verdict  for 
the  plaintiff.  Tbe  defendant  ordered  a  ship- 
ment of  furniture  from  the  plaintiff  to  be 
sent  to  him  at  Siloam,  Ga.,  from  High  Point, 
N.  0.  It  appears  beyond  controversy  that 
the  furniture  was  delivered  In  good  order  to 
the  railroad  company  at  High  Point,  and 
that  It  was  damaged  in  transit  by  water 
leaking  on  it  through  a  defect  In  tbe  roof 
of  the  ear.  Indeed,  one  of  the  defendants, 
testifying  as  a  witness,  conceded:    "I  order- 


ed all  the  furniture  to  be  shipped  in  one 
car,  and  to  come  by  railroad  In  the  cus- 
tomary way.  It  was  so  shipped  In  the  way 
I  expected  It  to  be."  Counsel  for  the  plaintiff 
In  error  concedes  that  ordinarily  In  such 
sales  delivery  to  the  carrier  Is  delivery  to  the 
purchaser,  but  contends  that  tbe  rule  is  not 
applicable  In  this  case,  because  the  shipper 
took  from  the  carrier  a  bill  of  lading  which 
contained  many  material  exceptions  from  Its 
common-law  liability,  though  tbe  same  was 
no'  signed  by  the  shipper.  It  appears  that 
the  consignors  took  from  the  railway  com- 
pany its  "standard  bill  of  lading."  It  may 
be  true  that  under  the  law  of  North  Carolina 
It  is  not  required,  as  In  Georgia,  that  the 
shiiiper  sign  the  contract  of  carriage  In 
order  to  make  Its  special  terms  effective; 
but  we  know  of  no  common-law  rule  nor 
of  any  North  Carolina  statute  which  re- 
quires a  carrier  to  Issue  any  other  than  Its 
standard  bill  of  lading.  However,  an  ex- 
amination of  tbe  law  in  North  Carolina  as 
declared  by  Its  courts  will  show  that  In  that 
state  a  carrier  cannot  contract  against  Its 
negligence.  The  rule  there  on  that  subject 
Is  as  It  Is  In  this  state.  Nor  Is  the  stipula- 
tion in  the  bill  of  lading  requiring  tbe  claim 
for  damage  to  be  filed  within  thirty  days 
valid,  under  the  laws  of  that  state.  Cape- 
hart  V.  Seaboard  R.  Co.,  81  N.  C.  438,  31 
Am.  Rep.  505.  We  think  that  delivery  to 
the  carrier  may  be  held  as  delivery  to  the 
purchaser,  where  the  carrier's  standard  bill 
of  lading  Is  accepted,  in  tbe  absence  of  ex- 
press direction  from  the  purchaser  requiring 
some  other  method  of  shipment,  especially  in 
tbe  absence  of  any  showing  that  the  shipper 
had  the  power  to  compel  the  carrier,  by 
whom  It  was  mutually  anticipated  that  the 
transportation  was  to  be  effected,  to  make 
any  other  form  of  contract  of  carriage,  or 
that  the  carrier  customarily  issued  any  other 
form  of  bill  of  lading. 
Judgment  affirmed. 


TERRELL  v.  TOMMET.    (No.  274.) 
(Court  of  Appeals  of  Georgia.     July  4,  190T.) 

CxBTiORABi— Error,   Writ  of  —  Review  — 

Overruling  Certiobabi. 

Where  a  certiorari  involves  no  legal  prin- 
ciple, but  on  the  sole  ground  that  the  jiidsment 
was  not  supported  by  the  evidence  challenges  a 
Judgment  of  the  recorder  or  police  judge  of  the 
city  of  Atlanta  declaring  the  existence  of  a  pri- 
vate alley,  and  findinK  that  a  fence  or  gate  built 
across  the  alley  interfered  with  the  right  to  its 
use,  and  directing  that  the  obstruction  l>e  abat- 
ed as  a  nuisance,  tbe  judgment  of  tbe  superior 
court  overruling  the  certiorari  and  affirming  the 
Judgment  will  not  be  disturbed  unless  manifestly 
erroneous. 

(SyllaboB  by  the  Court) 

Error  from  Superior  Court  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  G.  A.  Tommey  against  W.  H. 
Terrell.  Judgment  for  piaiutlff,  and  defend- 
ant  brings  error.^  Afflrmq^Q^^gJ^ 
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Mrs.  Tommey  filed  a  petition  In  the  re- 
corder's court  of  Atlanta,  alleging  that  she 
was  tlie  owner  and  in  possession  of  a  cer- 
tain lot  In  that  city;  that  along  the  east 
side  of  tbe  lot  wag  an  alley,  which  was  an 
appurtenance  to  It,  and  which  had  been 
open  and  used  continuotisly  and  uninterrupt- 
edly by  her  and  her  predecessors  In  title  and 
possesion  for  more  than  20  years,  and  that 
tbe  right  to  nse  the  alley  as  a  means  of 
iugress  and  egress  had  been  fully  recognized 
and  undisputed  for  more  than  20  years,  that 
the  defendant,  Terrell,  had  deprived  her  of 
tbe  use  of  nearly  half  of  the  alley,  and  had 
prevented  her  from  nslng  the  alley  as  a  way 
of  fn;n%88  and  egress  by  constructing  a  gate 
and  fence  across  it;  and  that  the  fence  and 
gate  so  constructed  across  the  alley  were  a 
private  nuisance;  and  she  prayed  for  an 
order  requiring  the  defendant  to  abate  the 
same.  The  evidence  was  conflicting,  but 
there  was  much  testimony,  both  documen- 
tary and  oral.  In  support  of  the  plaintUTs 
contentions.  The  recorder  entered  a  Judg- 
ment finding  that  the  alley  in  question  "Is 
appurtenant  to  the  property  of  the  plamtlff," 
and  "that  she  had  the  right  to  use  the  same 
for  the  entire  length  of  her  lot  on  tbe  east 
side."  and  "that  the  fence  and  gate  erected 
across  said  alley  by  the  defendant,  W.  H. 
Terrell,  is  a  nuisance,  and  that  said  Terrell 
Is  hereby  required  to  abate  the  same  within 
10  days  after  this  date  by  removing  said 
fence  and  gate  and  leaving  said  alley  open 
and  unobstructed."  To  this  Judgment,  tbe 
defendant  by  his  petition  for  certiorari,  ex- 
cepted on  tbe  ground  that  It  was  without 
evidence  to  support  it.  The  Judgment  of 
the  superior  court,  overruling  the  certiorari, 
is  assigned  as  error. 

W.  H.  Terrell  and'  Edgar  Latham,  for 
plaintiff  In  error.  Walter  T.  Colquitt,  for 
defendant  In  error. 

Him  O.  J.    Judgment  aflSrmed. 


GAINER  v.  STATE.     (No.  480.) 
(Conrt  of  Appeals  of  Georgia.    May  28,  1007.) 

1.  TAGRANCT — EVIDINCB. 

Tbe  fact  that  a  party  is  black  and  ragged, 
and  asleep  at  night,  and  has  not  worlced  for 
fonr  dajs.  although  he  may  have  no  money,  will 
not  of  Itself  authorize  a  conviction  for  vagran- 
cy. Where  a  person  has  been  arrested  without 
a  warrant,  evidence  obtained  by  unlawful  search 
and  seizure  that  such  person  has  no  money 
shonid  liave  been  rejected. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  47,  Vagrancy,  t  3.] 

2.  Same. 

The  evidence  did  not  authorize  the  convic- 
tion, which  consequently  was  contrary  to  law. 

[FA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  14,  Criminal  taw,  {  876.] 

(Syllabus  by  tbe  Court) 

Error  from  City  Court  of  Douglas;   C.  T. 
Roan,  Judge. 


Ben  Gainer  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Rogers  &  Heath  and  F.  Willis  Dart  foi 
plaintiff  in  error.  M.  D.  Dickerson,  SoL, 
for  the  Stat& 

RUSSBLU  J.    Judgment  reversed. 


RUCKER  V.  STATE.    (No,  204.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

1.  Cbiminal  Law— New  Trial. 

A  verdict  of  guilty,  dependent  upon  an  un- 
corrotxirated  confession,  should  be  set  aside  upon 
motion  for  new  trial. 

iEid.  Note. — For  cases  in  point,  see  C!ent.  Dig. 
.  14,  Criminal  Law,  {  1222.] 

2.  Sake— iNsrauoTioNS— CoNFESBioRB. 

While,  in  the  absence  of  a  request  to  charga 
upon  that  subject,  a  trial  court  is  not  generally 
required  to  instruct  the  jnr^  upon  the  subject 
of  confessions,  or  as  to  their  force  and  effect, 
still,  where  the  case  of  the  state  is  entirely  de- 

Eendent  upon  a  confession  in  order  to  anthor- 
!e  a  conviction,  the  jury  should  be  given  ap- 
propriate instructions  with  reference  to  the  care 
with  which  such  confessions  should  be  consid- 
ered, and  they  should  be  informed  that  a  convic- 
tion is  not  authorized  unless  such  confession  be 
corroborated. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  14,  Criminal  Law,  {  1864.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Hart  County; 
H.  M.  Hoiden,  Judge. 

Wylie  Rucker  was  convicted  of  a  misde- 
meanor, and  brings  error.    Reversed. 

A.  O.  &  Julian  McCurry,  for  plaintiff  in 
error.    David  W.  Meadow,  Sol.  Gen.,  for  the 

State. 

RUSSELL,  J.  The  defendant  Wylle  Ruck- 
er, was  convicted  of  the  offense  of  a  misde- 
meanor under  Pen.  Ctode  1895,  i  122.  It  Is 
alleged  in  the  indictment  that  the  defendant 
enticed,  persuaded,  and  decoyed  one  George 
Smith,  who  was  under  a  verbal  contract  as 
a  farm  laborer,  to  leave  his  employer,  after 
he  bad  actually  entered  the  service  of  such 
employer,  by  offering  to  pay  said  Smith  higher 
wages.  The  evidence  on  behalf  of  the  state 
showed  that  George  Smith  was  under  a 
verbal  contract  made  about  tbe  10th  of  May, 
1904,  by  which  he  was  to  work  for  the 
prosecutor  until  Christmas,  for  $7  a  month 
and  bis  board.  He  worked  a  little  over  two 
months  with  his  employer,  and  then  went  to 
work  with  the  defendant  The  prosecutor 
further  testified  that  the  defendant  confessed 
to  him  that  he  had  employed  said  Greorge 
Smith,  and  was  to  give  him  $8.50  or  $9  a 
month,  and  that  he  knew  that  the  servant 
had  actually  entered  the  prosecutor's  service 
and  had  worked  over  two  months.  It  further 
appo.tred,  from  tbe  evidence,  that  George 
Smith,  the  employe,  wanted  to  "knock  around 
a  while,"  and  that  the  prosecutor  agreed  to 
let  him  rest  from  the  time  they  got  done 
laying  by.    Under  this  agreement  he  worked 
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with  the  defendant,  or  with  hla  father,  from 
the  latter  part  of  July  nntU  some  time  In 
August,  and  "after  the  vacation  he  came  back 
and  worked  for  [the  prosecutor]  about  two 
weeks."  The  evidence  for  the  defendant, 
which  was  uncontradicted,  showed  that 
George  Smith  was  a  minor,  whose  mother 
was  living.  It  also  appeared  that  the  de- 
fendant made  a  contract  with  his  mother 
for  the  hire  of  the  boy,  and  that  nothing  was 
done  to  Induce  the  boy  to  work  with  the  de- 
fendant, and  that  be  did  not  work  with  him 
after  the  defendant  was  Informed  that  the 
boy  was  under  contract  with  the  prosecutor. 
The  defendant  Insisted  that  he  only  boarded 
the  boy,  George  Smith,  for  the  month  during 
laylng-by  time,  during  which  his  employer 
had  given  him  leave  of  absence,  and  that  the 
agreement  was  that  he  was  to  work  for  the 
defendant  for  his  board. 

We  think  the  court  ened  In  not  granting 
the  defendant  a  new  trlaL  The  motion  for 
new  trial  was  based  upon  the  general  grounds; 
and.  In  addition.  It  is  averred  that  the  court 
erred  In  failing  to  charge  the  Jury,  although 
not  requested  so  to  do,  that  "all  admissions 
should  be  scanned  with  care  and  confessions 
of  guilt  should  be  received  with  great  cau- 
tion. A  confession  alone,  uncorroborated  by 
other  evidence,  will  not  justify  a  conviction." 
The  movant  also  Insisted  that  the  court 
erred  In  falling  to  charge  the  Jury  the  rule 
of  law  with  reference  to  circumstantial  evi- 
dence, to  wit,  that  to  warrant  conviction  coi 
such  evidence  the  proved  fact  must  exclude 
every  other  reasonable  hypothesis  save  that 
of  guilt  of  the  accused.  The  conviction  In  this 
case  must  depend  entirely  upon  the  evidence 
of  the  prosecutor  that  the  defendant  admitted 
to  him  that  he  persuaded  the  servant,  George 
Smith,  to  work  with  him  and  leave  his  em- 
ployer by  offering  the  boy  higher  wages. 
Without  this  evidence  the  state  would  have 
no  case  whatever,  and  the  essential  fact  con- 
tained In  this  statement  Is  the  very  gist  of 
the  whole  criminal  action.  Generally  the 
court  Is  not  required  to  charge  the  Jury  upon 
the  subject  of  confessions  at  all,  in  the  ab- 
sence -of  a  written  request  for  instructions 
upon  that  iftibjeet;  but  there  is  a  distinction 
between  a  case  In  which  the  conviction  may 
depend  upon  a  confession  or  upon  other  evi- 
dence, and  a  case  in  which  conviction,  if  had, 
must  depend  upon  the  confession  alone,  as 
in  this  case.  In  cases  of  the  former  class  the 
confession  Is  always  more  or  less  corroborated 
by  the  other  evidence  In  the  case.  In  this 
case  there  was  no  corroboration;  and,  for 
that  reason,  although  the  testimony  as  to 
the  confession  be  true,  It  cannot  support  a 
conviction.  If  the  state  had  proved  that 
George  Smith  and  the  prosecutor  made  the 
contract  alleged  in  the  indictment,  and  that 
Smith  entered  into  such  service  and  left  be- 
fore its  completion,  the  state  would  have 
had  no  case  whatever  against  this  defendant; 
for  It  would  have  failed  absolutely  to  show 
that  he  enticed,  persuaded,  or  decoyed  George 


Smith  away  from  such  employment.  Aa  be- 
fore remarked,  the  knowingly  enticing,  per- 
suading, and  decoying  of  the  farm  laborer  or 
other  servant  of  another  constitutes  the 
whole  offense,  and  therefore  the  statonent 
made  by  the  defendant  to  the  prosecutor  was 
not  a  mere  inculpatory  admlaslcm,  but  a  con- 
fession, and  we  think,  therefore,  that  the  jury 
should  have  been  charged  that  confessions  of 
guilt  should  be  received  with  great  caution 
and  that  a  confession  uncorroborated  will 
not  Justify  a  conviction.  "The  case,  at  best, 
is  close  and  doubtful,  and  it  Is  by  no  meaoB 
clear  that  the  evidence  warranted  a  convic- 
tion. It  was  therefore  essential  to  the  fair- 
ness of  the  trial  that  the  jury  should  have 
distinctly  understood  that  th^  could  not 
lawfully  convict  upon  a  confession  alone,  and 
that  It  was  Incumbent  upon  them  to  pass  on 
and  determine  the  all-important  question 
whether  or  not  the  confession,  if  proved  to 
their  satisfaction,  was  corroborated  by  other 
evidence,  which  in  connection  with  the  confes- 
sion itself  was  sufficiently  strong  and  con- 
vincing to  satisfy  their  minds  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  accused." 
The  confeBsi(Hi  is  not  corroborated  in  thia 
case  by  the  corpus  delicti,  for  the  entire 
criminal  act  depends  upon  the  confession. 
We  are  further  of  the  opinion  that  a  new 
trial  should  have  been  granted  for  the  reason 
that  the  evidence  is  insufficient  to  author- 
ise conviction.  Taking  the  confession,  as 
proved,  to  be  sufficiently  corroborated,  it 
nowhere  aroears  that  the  defendant  knew, 
at  the  time  that  George  Smith  came  to  his 
house,  or  at  the  time  that  he  employed  him, 
that  he  was  undo:  contract  with  the  prose- 
cutor. The  most  that  was  proved  by  the 
prosecutor  upon  that  subject  was  that  the 
defendant  knew  that  the  laborer  had  actually 
entered  his  service  and  had  worked  over  two 
months.  This,  the  prosecutor  says,  the  de- 
fendant told  him  he  knew;  and  the  only 
evidence  that  the  boy,  Geoi%e  Smith,  was 
ever  at  the  defendant's  house  after  the  con- 
versation between  the  prosecutor  and  the 
defendant,  comes  from  the  prosecutor,  as 
being  a  statement  made  to  him  by  a  person 
other  than  the  defendant  This  was,  of 
course,  inadmissible  against  the  defendant, 
unless  the  evidence  had  shown  that  the  de- 
fendant was  present  and  by  his  silence  ac- 
quiesced in  the  statement  made.  Nothing 
la  more  vexatious,  abominable,  or  injurious 
than  the  Interference  of  outsiders  with  the 
servants  or  laborers  with  whom  another  has 
contracted  and  upon  the  faith  of  whose  con- 
tract he  relies  to  honestly  fulfill  his  own  ob- 
ligations, and  the  laws  against  these  viola- 
tors of  the  public  peace  and  comfort  should 
be  enforced.  But  It  must  be  borne  in  mind 
that  In  this  class  of  cases,  as  in  every  other 
criminal  charge,  the  state  Is  required  to  , 
prove  the  guilt  of  the  accused.  And  to  sus- 
tain a  conviction  in  this  case  this  court 
would  have  to  shut  Its  eyes  to  the  fact  that 
it  was  proved,  and  not  contradicted,  that  the- 
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boy,  George  Smith,  had  a  mother  llring,  and 
tbat  the  state  produced  no  evidence  to  show 
bow  he  wa/i  able  to  make  a  legal  contract, 
and  farther  failed  to  show  that  the  defend- 
ant knew  that  a  legal  contract  had  been 
made. 

It  Is  Indispensable  to  show.  In  accnaatlons 
bronght  under  section  122  of  the  Penal  Code, 
tliiit  there  was  a  legal  contract  and  that  the 
defendant  knew  It.  Both  of  these  essen- 
tials the  state  failed  to  establish.  The  evl- 
drace  In  this  case  Is  very  similar  to  that  in 
McAllister  v.  State,  122  Oa.  744.  50  S.  E.  921. 
It  is  not  enough  to  show  that  a  defendant  em- 
ployed a  servant  who  had  already  quit  the 
serrlce  of  his  employer  or  had  been  temporar- 
ily released  from  such  service,  even  thongh  It 
be  shown  that  the  defendant  employed  such  a 
servant  by  a  promise  of  higher  wages.  If 
the  servant  has  already  left  his  employer,  or 
If  there  was  no  legal  contract  with  the  for- 
mer employer,  he  who  employs  snch  servant 
does  not  violate  section  122  of  the  Penal 
Code.  In  the  McAllister  Case,  above  cited, 
the  defendant  sent  his  wagons  and  helped  the 
SMTant,  Jackson,  to  move  bis  household 
goods,  over  the  protest  and  threats  of  the 
employer.  And  yet  the  Supreme  Court  In 
that  case  says:  "The  words  used  In  the  stat- 
ute, 'entice,  persuade,  or  decoy,'  Indicate 
that  there  must  be  some  word  or  act  of  In- 
citement or  Inducement  on  the  part  of  the 
defendant,  whereby  he  influences  the  will 
of  the  servant  so  that  the  latter  becomes 
dissatisfied  with  his  employment  and  is  al- 
lured away.  That  Jackson  of  his  own  voli- 
tion quit  the  service  of  his  employer,  and  was 
then  hired  by  the  accused  and  by  him  as- 
sisted in  moving  his  household  effects,  is 
not  enough  to  authorize  a  conviction  under 
the  statute,  unless  it  be  shown  that  the  ser- 
vant was  prompted  to  leave  his  employer 
by  the  accnsed.  Bnt  It  was  argued.  If  this  is 
not  Bufflelent,  It  will  be  impossible  to  con- 
vict any  one  under  this  statute.  That  may 
be  true,  but  the  courts  cannot  bend  the  con- 
struction of  a  statute  in  order  to  assist  the 
state  in  making  out  a  case  If  the  statute  does 
not  authorize  such  a  construction.  •  •  • 
Penal  statutes  are  to  be  constmed  strictly, 
and  a  sufficient  answer  to  the  argument  ab 
Inconvenlentl  Is  'Ita  lex  scripts  est'" 

Judgment  reversed. 


DENNARD  ft  OO.  v.  BUTLER.     (No.  808.) 
(Court  of  Appeals  of  Georgia.     June  26,  1907.) 

1.  PossESSOBT  Wabkant— When  Lixs. 

Possessory  warrant  is  the  proper  remedy  to 
recover  possession  of  personal  property  where 
such  possession  has  been  obtained  by  fraud,  vio- 
lence, seduction,  or  other  like  means. 

[Ed.  Note. — For  cases  in  point,  lee  Cent.  Dig. 
vol.  40,  Possessory  Warrant,  g  2.] 

2.  Same— EviDEHCT. 

The  undisputed  evidence  in  this  case  clear- 
ly showing  that  the  personal  property  was  ob- 
tained bv  none  of  the  means  inhibited  by  the 
statute,  out  by   consent,  the  judgment  of  the 


court  sustalnhig  the  certiorari  and  making  a 
final  disposition  of  the  case  was  without  error. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  S.  E.  Dennard  ft  Co.  against 
R.  L.  Butler.  Judgment  for  plaintiff  was 
reversed  on  certiorari,  and  plaintiff  brings 
error.    Affirmed. 

R.  Douglas  Feagln,  for  plaintiff  In  error. 
Hardeman  ft  Jones  and  B.  P.  Johnston,  for 
defendant  in  error. 

HILL,  C.  J.  This  was  a  possessory  war- 
rant sued  out  to  recover  possession  of  a 
horse.  The  Justice  decided  the  case  in  favor 
of  the  plaintiff,  and  the  defendant  filed  a 
petition  for  the  writ  of  certiorari.  This  was 
granted,  and  on  the  bearing  of  the  certiorari 
the  superior  court  entered  Judgment  sustain- 
ing the  certiorari,  "upon  the  ground  that 
S.  B.  Dennard  ft  Co.  never  had  possession 
that  would  entitle  them  to  maintain  a  pos- 
sessory warrant"  Error  Is  assigned  to  this 
judgment 

The  following  Is  a  substantial  statement 
of  the  facts:  Dennard  ft  Co.  were  livery 
stable  keepers.  They  boarded  a  horse  in  the 
daytime  for  one  Will  Stewart  who  used  the 
horse  at  night  to  a  public  back.  Stewart 
did  not  pay  for  the  board  of  the  horse,  and 
Dennard  ft  Co.  thereupon  told  him  that  he 
could  not  get  the  horse.  Stewart  stated  that 
it  would  be  impossible  for  him  to  pay  the 
board  due  for  the  horse  unless  he  could  get 
him  at  night  to  use  to  pnll  his  hack.  He  told 
Dennard  &  Ca  that  be  could,  by  using  the 
horse,  keep  up  the  current  board  and  pay 
50  cents  a  day  Qn  the  back  board.  Dennard 
ft  Co.  consented  to  let  him  take  the  horse 
out  with  the  understanding  that  the  horse 
was  to  ronaln  under  their  control  and  be 
brought  back  to  their  stable  as  soon  as  the 
work  was  done  for  the  night  The  horse 
had  been  in  the  stable  for  8  or  10  weeks  before 
Dennard  ft  Co.  found  out  that  he  did  not 
belong  to  Stewart,  but  to  the  defendant,  R. 
L.  Butler.  Butler  was  Informed  by  Dennard 
ft  (3o.  that  Stewart  was  not  paying  the  board 
of  the  horse.  One  afternoon  a  negro  by  the 
name  of  Banks,  who  was  driving  for  Stewart 
came  to  the  stable,  and,  with  the  permission 
of  Dennard  ft  Co.,  took  the  horse  out  R.  L. 
Butler,  the  owner  of  the  horse  having  pre- 
viously told  Stewart  that  he  wanted  him 
back,  saw  htm  In  the  possession  of  the  negro, 
Banks,  and  demanded  him  from  the  negro, 
who  voluntarily  turned  him  over  to  Butler. 
Possessory  warrant  is  the  remedy  when  any 
personal  chattel  has  been  taken,  enticed,  or 
carried  away,  either  by  fraud,  violence,  seduc- 
tion, or  other  means,  from  the  par^  com- 
plaining, or  when  such  personal  chattel,  hav- 
ing recently  been  in  the  just  peaceable,  and 
legally  acquired  possession  of  such  complain- 
ing party,  has  dl8apx)eared  without  his  con- 
sent and  has  been  secured  or  taken  posses- 
Digitized  by  VjOOQ  IC 
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slon  of  by  the  party  complained  against,  un- 
der some  pretended  claim,  or  without  lawful 
warrant  or  authority.  CIt.  Code  1895,  S 
4799.  "Unless  It  clearly  appears  that  the 
defendant  acquired  possession  In  one  of  the 
modes  Inhibited  by  the  (statute],  there  Is 
nothing  for  the  proceeding  to  rest  on.  Un- 
der a  possessory  warrant  there  Is  no  question 
as  to  the  title  or  as  to  the  right  of  posses- 
sion, but  the  sole  question  is  as  to  the  man- 
ner in  which  the  possession  has  been  obtain- 
ed by  the  defendant"  Trotti  v.  Wyly,  77 
Oa.  684;  Brown  t.  Todd,  124  Oa.  939,  63 
S.  E.  678.  The  plaintUF  could  hare  kept  pos- 
session of  the  horse  for  the  enforcement  of 
his  lien  as  a  livery  stable  man,  but  he  chose 
not  to  do  so,  and  surrendered  possession  of 
the  horse  to  Banks,  who  was  not  bis  agent, 
but  the  agent  of  Stewart  Banks  surrender- 
ed possession  peaceably  and  voluntarily  to 
Butler,  the  owner.  Butler's  possession  was 
obtained  by  consent  and  without  fraud,  vio- 
lence, seduction,  or  other  like  means.  These 
facts  being  undisputed,  the  superior  court 
did  right  In  sustaining  the  certiorari  and 
making  a  final  disposition  of  the  case. 
Judgment  affirmed. 


MOSEIiT  V.  STATE.    (No.  488.) 
(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

Master  and  Skbvant— Labob  Oontbaot— Vi- 
olation—Evidenck. 

No  error  of  law  was  committed,  and  the 

evidence  fully  warranted  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americua ;  O.  R. 
Crisp,  Judge. 

Dodson  Mosely  was  convicted  of  violating 
the  labor  contract  act,  and  brings  error.  Af- 
firmed. 

W.  M.  Harper,  for  plaintiff  In  error.  Zach 
Chllders,   Sol.,  for  the  State. 

HILL,  C.  J.  The  defendant  was  convict- 
ed of  a  violation  of  what  Is  known  as  the 
"labor  contract  act"  of  1903.  By  consent, 
he  was  tried  by  the  court  without  the  inter- 
vention of  a  jury.  He  filed  a  motion  for  a 
new  trial,  which  being  refused  he  brought  the 
case  to  this  court 

The  following  is  a  substantial  statem^t 
of  the  evidence :  The  accused  worked  for  the 
prosecutor  during  the  year  1906.  In  the 
fall  of  190C  he  asked  the  prosecutor  for  f  13, 
who  replied  that  he  already  owed  him  so 
much  money  which  be  had  advanced  to  him 
during  the  year  1906,  and  that  he  would  not 
be  able  to  work  It  out  under  his  contract 
for  that  year.  The  prosecutor  told  the  ac- 
cused that  he  would  advance  him  the  $16, 
if  he  would  agree  to  work  for  him  for  such 
time  during  the  year  1907,  commencing  Jan- 
uary 1,  1907,  as  it  would  require  to  work  out 
the  sum  of  $62  at  $11  per  month,  said  sum  of 
$62  including  the  sum  of  $15  then  advanced, 
and  the  balance  of  the  $62  was  money  the 


accused  then  owed  the  prosecutor,  and  which 
had  been  advanced  to  the  accused  by  the 
prosecutor  during  the  year  1906  under  the 
contract  of  1906.  The  accused  agreed  to 
these  terms,  and  the  prosecutor  then  and 
there  advanced  to  the  accused  the  $15  on  the 
faith  of*  such  contract  The  accused  worked 
for  the  prosecutor  on  his  farm  the  1st  day  of 
January,  1907,  and  on  that  day  drew  his  ra- 
tions for  a  week,  but  left  after  that  day  and 
did  not  do  any  more  work  for  the  prosecutor, 
and  did  not  return  the  $15  so  advanced.  The 
prosecutor  advanced  the  $15  to  the  accused 
by  giving  him  a  check  for  $15  on  the  Plant- 
ers' Bank  of  Amerlcns.  The  failure  to  work 
for  the  prosecutor  according  to  the  agree- 
ment damaged  him  to  the  amount  of  $15  so 
advanced  on  the  faith  of  the  agreement,  and 
the  prosecutor  knew  of  no  good  or  sufficient 
cause  for  the  failure  to  perform  the  service 
BO  contracted  for.  The  accused  in  his  state- 
ment admitted  every  fact  testified  to  by  the 
prosecutor,  except  the  contract  for  1907.  He 
denied  that  he  made  such  contract 

It  is  Insisted  by  the  plaintiff  In  error  that 
the  contract  proved  by  the  prosecutor  is  too 
indefinite  and  uncertain  as  to  duration  to 
support  the  accusation;  and  McCoy  v.  State, 
124  Oa.  218,  52  8.  E.  434;  Presley  v.  State, 
124  Ga.  446,  52  S.  E.  750;  and  Watson  v. 
State,  124  Ga.  454,  52  S.  E.  761,  are  dted 
and  relied  upon.  In  these  cases  and  in 
Glenn  v.  State,  123  Ga.  585,  51  S.  E.  605,  It 
was  held  that  before  a  lawful  conviction 
could  be  had  for  a  violation  of  the  act  of  1903 
there  must  be  proof  of  a  distinct  and  definite 
contract  for  service.  In  the  McCoy  Case  the 
proof  was  that  the  accussed  got  the  money 
before  he  made  the  contract  to  perform  the 
service.  Ten  dollars  was  advanced  on  the 
statement  of  the  accused  that  he  would  re- 
turn some  time  after  Christmas  and  work 
for  the  prosecutor.  At  what  time  after 
Christmas  he  was  to  come  back  and  work 
for  the  prosecutor  was  not  stated.  How  long 
he  was  to  worlc,  how  he  was  to  work,  wheth- 
er by  the  day,  week,  month,  or  year,  or 
whether  be  was  to  be  paid  according  to  the 
amount  of  work  he  should  do,  or  what  com- 
pensation he  was  to  receive,  was  all  left  to 
conjecture.  In  the  Presley  Case  the  bead- 
note  is  that  an  accusation  for  a  violation  of 
this  act,  "which  fails  to  set  forth  in  sub- 
stance a  contract  definite  and  certain  as  to 
its  terms  and  duration.  Is  subject  to  demur- 
rer." In  the  Watson  Case  the  same  ruling 
was  made.  Applying  the  law  as  declared  in 
these  cases  to  the  case  now  under  considera- 
tion. It  will  be  seen  they  do  not  support  the 
contention  of  the  plalntifC  in  error,  but  ou 
the  contrary,  the  facts  here  measure  fully 
up  to  the  requirements  of  the  law  as  laid 
down  by  the  Supreme  Court  Here  there  was 
a  definite  and  distinct  contract  The  time 
when  service  under' the  contract  was  to  begin 
was  definitely  stated  as  January  1,  1907. 
The  duration  of  the  contract  was  definitely 
fixed  by  the  words,  "beginning  to  work  Jau- 
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nary  1,  1907,  and  to  contlnne  work  thereaft- 
er nntll  the  $62  has  been  worked  out  at  |11 
per  month";  and  the  amonnt  of  compenaa- 
tion  was  to  he  $11  per  month  during  the 
period  of  the  contract  It  did  nq^  make  any 
difference  that  a  part  of  this  compensation 
was  the  payment  of  a  debt  which  the  ac- 
cused owed  the  prosecutor  for  advances  made 
during  the  year  1906.  In  addition  to  the 
payment  of  this  debt  by  blB  labor,  the  ac- 
cused procured  $16  In  money  from  the  pros- 
ecutor on  his  contemporaneous  contract  of 
serrlce.  If  there  had  been  nothing  but  the 
agreement  to  pay  an  existing  debt  due  hla 
employer,  fey  rendering  to  him  future  serv- 
ices, and  a  failure  to  perform  such  services 
or  to  p<iy  the  debt,  the  offense  as  defined  In 
the  act  of  1903  would  not  have  been  com- 
mitted; but  money  was  procured  on  a  con- 
tract to  perform  servicee  therefor.  These 
facts  constitute  a  violation  of  this  act 
Bridges  v.  State,  126  Ga.  91,  64  8.  B.  916. 

It  is  Insisted  In  the  next  place  that  there 
was  no  proof  that  the  accused  in  falling  to 
perform  the  services  or  return  the  money 
did  so  "without  good  and  sufficient  cause." 
Unquestionably  this  fact  is  one  of  the  ma- 
terial elements  of  the  offense  which  the 
state  must  prove.  Johnson  v.  State,  125  Ga. 
243,  54  S.  E.  1S4.  This  fact  must  usually 
be  shown  by  the  circumstances  of  the  case. 
It  Is  dlfHcult  to  prove  the  negative  by  direct 
testimony.  The  prosecutor  testified  that  be 
knew  of  no  good  and  sufficient  cause  for  the 
failure  of  the  accused  to  perform  his  con- 
tract The  evidence  showed  that  the  accused 
quit  work  for  the  prosecutor  after  the  first 
day,  and  went  to  work  for  another  employer, 
to  whom  he  bad  previously  hired.  If  he 
could  perform  labor  for  another,  it  Is  fairly 
Inferable  that  he  could  have  performed  his 
contract  with  the  prosecutor. 

This  conviction  Is  doubtfnl  on  the  essen- 
tial point  as  to  the  exlstoice  of  the  criminal 
intent  at  the  time  the  money  was  obtained 
by  the  defendant  The  money  was  obtained 
some  time  In  the  fall  of  1906,  under  con- 
tract to  work  for  1907.  This  seems  rather 
long  for  the  incubation  of  the  criminal  in- 
tent, and  It  might  be  that  such  Intent  was 
formed  subsequently  to  the  time  of  procur- 
ing the  money.  However,  since  this  point 
is  not  made  In  the  t>rlcf  -or  argument,  we 
must  assume  that  this  question  of  criminal 
Intent  was  fairly  and  fully  considered  by  the 
cotirt  acting  as  the  Jury;  and  we  will  not 
dlstarb  the  finding. 

Judgment  affirmed. 


DURDEN  et  al.  ▼.  SOUTHERN  RT.  CO. 

(No.  307.) 

(Oonrt  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  Raiijioads — Duty  to  Pubnish  Srtpfiro 
FACiLrnES. 

In  the  absence  of  charter  limitations,  con- 
tractual obligations,  rule  of  the  railroad  com- 
minion,  or  statutory  enactment  to  the  contiary. 


a  railway  company  may  ezerdse  Its  discretion 
In  removmg  a  aide  track  or  spur  at  which  It  has 
been  accustomed  to  receive  and  deliver  freights 
as  a  common  carrier. 

2.  Saue— Notice  of  Removai,  or  Sid*  Tbaok. 
Aa  a  common  carrier  a  railway  company 
owes  to  the  public  the  duty  of  giving  reasonable 
notice  of  the  intention  to  abandon  such  a  side 
track,  if  the  result  of  such  removal  is  to  leave 
no  facllltlea  for  the  receipt  or  delivery  of  such 

Soods  as  it  has  been  accustomed  to  receive  and 
eliver  there.  From  a  breach  of  this  duty  a 
cause  of  action  will  arise  in  favor  of  one  who. 
in  response  to  the  Implicit  invitation  of  the  car- 
rier to  bring  goods  to  that  place  for  shipment 
has  so  located  bis  goods,  intended  for  shipment, 
that  by  the  removal  of  the  track  and  the  dis- 
continuance of  shipping  facilities  without  no- 
tice, he  has  been  specially  damaged. 
8.  Same— quKsnoN  roB  Jubt. 

What  IS  reasonable  notice  in  such  cases  Is 
a  question  of  fact  for  the  jury ;  and,  in  deter- 
mining it,  the  exigencies,  both  of  the  public,  so 
far  as  its  members  are  likely  to  be  interested  as 
shippers,  and  of  the  carrier,  in  the  light  of  its 
private  rights  and  public  obligations,  should  be 
considered. 
4.  Save— MEAStTBB  or  Damaqbs. 

The  damage  recoverable  by  a  particular  pro- 
spective shipper,  who,  having  arranged  his  prop- 
erty for  shipment,  is  disappointed  by  the  unex- 
pected removal  of  the  facilities,  is  so  much  of 
his  loss  sustained  by  reason  of  such  removal  as 
he  would  not  have  sustained  if  reasooable  no- 
tice of  the  intention  to  remove  ttad  been  given  by 
the  carrier. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Charity  Dnrden  and  others 
against  the  Southern  Railway  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Reversed,  with  direction. 

Jos.  H.  Hal)  and  Warren  Roberts,  for 
plaintiffs  in  error.  N.  B.  &  W.  A.  Harris, 
for  defendant  in  error. 

POWELL,  J.  The  error  assigned  in  this 
case  is  the  sustaining  of  a  demurrer  to  the 
plaintiff's  petition.  According  to  the  allega- 
tions of  the  petition,  the  defendant  is  a  for- 
eign corporation,  operating  a  line  of  railway 
in  this  state.  The  plaintiff,  about  two  years 
prior  to  the  bringing  of  the  suit  bought  a 
tract  of  land  lying  immediately  on  the  line 
of  the  railroad.  This  land  lies  between  the 
Ocmulgee  river  and  the  railroad,  was  bought 
for  the  wood  and  timber  on  it  and  has  little 
value  for  any  other  purpose.  At  the  time  the 
plaintiff  purchased  this  land  there  was  locat- 
ed adjacent  thereto,  on  the  defendant's  line 
of  railway,  a  side  or  spur  track,  at  which  the 
defendant  was  receiving  and  had  been  for  15_ 
years  accustomed  to  receive  and  deliver  cars' 
of  freight  as  a  common  carrier.  For  about 
two  years  defendant  had  been  accustomed  to 
receive  from  the  plaintiff  for  transportation 
cars  of  wood  at  this  side  track.  In  February, 
190C,  without  any  previous  notice  being  giv- 
en, defendant  removed  this  side  track,  and 
left  plaintiff  no  means  of  delivering  his  wood 
tor  transportation.  At  the  time  the  side 
track  was  taken  up,  plaintiff  actually  had  on 
the  railway  right  of ^w^  awaiting  cars,  a 
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quantity  o{  wood.  He  also  had  45  additional 
cords  of  wood  cut  and  ready  for  transporta- 
tion. AH  of  said  wood  had  been  sold  to  cus- 
tomers In  the  city  of  Macon.  There  Is  no  oth- 
er available  means  of  transportation,  and  a 
total  loss  of  the  valne  of  the  wood  has  been 
occasioned  to  the  plaintiff  by  the  removal  of 
transportation  facilities.  Further,  there  are 
500  cords  of  uncut  wood  on  said  land,  for 
which  plaintiff  had  a  ready  marlcet,  which 
will  be  totally  lost  by  reason  of  the  destme- 
tion  of  plaintiff's  transportation  facilities. 
By  amendment  to  the  petition.  It  Is  alleged 
that  the  side  track  was  not  a  private  side 
track,  but  was  established  and  maintained 
for  the  benefit  of  the  public,  in  the  receptioB 
and  delivery  of  freights  by  the  carrier;  also, 
that  a  portion  of  the  cut  wood  previously  Kr 
ferred  to  had  been  delivered  actually  into  the 
custody  of  the  carrier  for  shipment  before 
the  removal  of  the  side  track.  The  defendant 
demurred  generally  and  specially.  The  effect 
of  the  demurrer  is  to  assert  that  the  defend- 
ant had  the  right  to  move  the  side  track  at 
its  pleasure  or  discretion;  that  no  contract  to 
maintain  the  same  is  set  forth;  that  no  right 
of  the  plaintiff  has  been  violated;  that  the 
defendant  has  failed  in  no  duty  due  the  plain- 
tiff; also,  that  the  damages  alleged  are  too 
remote  and  speculative.  The  trial  court  sus- 
tained the  demurrers,  and  the  plaintiff  brings 
error. 

1.  The  point  Involved  in  this  case  is  some- 
what novel;  for,  while  there  are  several  re- 
ported cases  apparently  cognate,  each  of 
them,  so  far  as  our  research  has  disclosed, 
contains  some  feature  which  distinguishes  it 
from  the  case  at  bar  by  the  reason  of  the 
peculiar  facts  or  of  the  statute  law  of  the  ju- 
risdiction where  rendered.  Tliere  are  cases 
Involving  the  right  of  railway  companies  to 
abandon  stations  once  established,  but  spe- 
cial reference  Is  usually  had.  in  the  deter- 
mination of  them,  to  the  terms  of  charters, 
local  statutes,  or  orders  of  railroad  commis- 
sions. Some  cases  have  Involved  breaches  of 
contracts  to  maintain  side  tracks  for  the 
benefit  of  particular  shippers.  In  tliis  case  no 
charter  Is  involved,  for  the  defendant  is  a 
foreign  corporation,  and  no  duty  by  charter 
Is  asserted,  no  special  contract  is  alleged,  no 
violation  of  state  statute  law  is  claimed. 
There  is  no  rule  or  order  of  the  railroad  com- 
mission upon  the  subject  Looking  to  the 
common  law,  we  find  that,  in  the  absence  of 
charter  requirements,  statutory  regulation,  or 
special  contract  to  the  contrary,  there  is  no 
inhibition  against  a  carrier  using  its  discre- 
tion in  abandoning  the  stations  at  which  It 
has  been  accustomed  to  receive  freight.  The 
safety  of  public  travel  frequently  demands 
the  abolition  of  side  tracks  or  spurs,  and  the 
discretion  of  the  railway  company  in  remov- 
ing them  will  rarely  be  interfered  with  by 
the  court  Jones  v.  Newport  News  &  M.  V. 
Co.,  65  Fed.  736,  13  C.  O.  A.  95;  MercantUe 
Trust  Co.  V.  Columbus  B.  Co.  (C.  a)  90  Fed. 


148;  Oman  v.  Bedford  Co.,  134  Fed.  64,  67 
C.  G.  A.  190.  The  United  States  Supreme 
Court,  in  Northern  Pacific  R.  Co.  v.  Wash- 
ington Territory,  142  U.  S.  492,  12  Sup. 
Ct  283,  35  ^.  Ed.  1092,  held  that  a  station  at 
a  county  seat  might  be  abolished;  but  this 
decision  was  by  a  divided  court,  and  we  real- 
ly think  that  the  dissenting  opinion  presents 
tbe  sounder  view. 

2.  However,  from  a  recognition  of  a  rail- 
way company's  rights  to  remove  the  side 
track  and  to  discontinue  the  receipt  and  de- 
livery of  freight  at  the  place  where  It  was 
located,  it  does  not  necessarily  follow  that 
the  manner  in  which  this  right  Is  exercised 
may  not  create  a  cause  of  action  in  favor  of 
one  who  has  been  damaged  thereby.  We  do 
not  think  that  a  common  carrier  can,  with- 
out liability,  hold  out  to  the  public  either  an 
actual  Or  implied  representation  that  it  will 
receive  goods  for  slilpment  at  a  certain 
place,  and  then,  without  reasonable  notice, 
withdraw  its  faciiitieB  for  complying  with 
its  implicit  invitation,  to  the  injury  of  one 
who,  upon  faith  of  the  carrier's  representa- 
tion, has,  with  the  view  of  accepting  the 
carrier's  offer  to  receive  goods  at  the  place 
named,  caused  his  goods  to  be  placed  in  such 
position  that  the  withdrawal  of  the  facili- 
ties for  shipment  specially  damages  him. 
When  the  carrier  erects  a  public  station  or 
side  track,  at  which  It  receives  and  delivers 
goods  for  transportation.  It  In  a  sense  makes 
to  the  public  an  open  promise  to  receive 
goods  there,  a  representation  that  It  la 
ready  and  willing  to  perform  there  the  right, 
due  to  the  public,  of  receiving  goods  for 
transportation.  Individual  members  of  the 
public  have  a  right  to  act  upon  this  open 
promise,  this  public  representation,  until 
due  notice  is  given  that  the  same  is  to  be 
withdrawn.  This  In  line  with  the  reasoning 
of  the  court  of  Queen's  Bench  In  Denton  v. 
Great  Northern  Ry.  Co.,  34  Eng.  L.  &  Eq. 
Rep.  154.  In  that  case  the  court  says  that 
such  a  course  of  dealing  with  the  public 
amounts  to  a  contract  broken  and  a  deceit 
perpetrated.  Says  Crompton,  J.:  "It  Is  very 
much  like  the  case  of  an  advertisement 
offering  a  reward;  •  •  •  but  I  prefer 
resting  Judgment  on  the  duty  and  obliga- 
tion of  the  defendants  as  common  carriers. 
•  •  •  It  is  not  necessary  for  me  to  say 
whether  the  defendants  are  liable  as  for 
the  breach  of  a  particular  contract  made 
with,  the  plaintiff,  at  the  same  time  they  are 
liable."  Carriers  have  the  right  to  chanjge 
the  schedules  of  their  passenger  trains,  but 
if  the  schedule  be  changed,  or  If  a  regular 
train  be  discontinued,  without  reasonable 
notice,  a  prospective  passenger,  who  has  ar- 
ranged his  affairs  in  contemplation  of  a 
maintenance  of  the  schedule,  may  recover 
the  damages  actually  sustained  by  him  as  a 
result  thereof.  Savannah,  etc.,  B.  Co.  v. 
Bonaud,  58  Ga.  180.  The  duty  of  common 
carriers  to  anticipate  that  members  of  the 
public  will  arrange  their  affairs  with  refer- 
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ence  to  located  shipping  points,  and  vrlll  be 
BpeciaUy  damaged  by  a  discontinuance  of 
fadlities  at  such  points,  without  notice,  is 
analogons  to  their  duty  to  anticipate  and  to 
provide  can  for  handling  the  ordinary  and 
varying  volume  of  traffic  likely  to  be  offered 
for  transportation  along  Its  lines.  See  the 
cases  cited  in  footnote  to  the  case  of  Hous- 
ton By.  Ck>.  T.  Campbell,  91  Tex.  551,  46  S. 
W.  2,  43  L..  B.  A.  225.  The  Illustration  given 
by  I^rd  Campbell,  C.  J.,  in  the  case  of  Den- 
ton V.  Great  Northern  By.  Co.,  supra,  is  also 
in  point:  "Now,  suppose  a  ship  advertised 
u  lying  In  St  Katharine  docks,  and  bound 
for  Calcutta,  and  that  she  would  carry  gooda 
at  a  certain  rate.  If  sent  within  a  certain 
time;  and  suppose  that,  relying  on  these  rep- 
resentations, goods  are  sent  and  the  answer 
then  Is  that  the  adventurers  have  changed 
their  arrangements,  that  they  got  better 
freights,  and  that,  Instead  of  going  to  Cal- 
catta.  the  ship  Is  going  to  Jamaica;  I  think, 
onder  sach  circumstances,  an  action  could 
be  maintained  by  a  party  prejudiced  against 
the  parties  making  such  representations  to 
the  public." 

3.  As  to  what  ]8  reasonable  notice  is  a 
qnestlon  of  fact  a  Jury  question.  In  de- 
termining what  Is  reasonable,  the  exigencies, 
both  of  the  public,  so  far  as  Jts  members 
are  likely  to  be  interested  as  shippers,  and 
of  the  carrier,  in  the  light  of  its  private 
rights  and  public  obligations,  should  be  con- 
sidered. 

4.  Such  damages  as  would  have  accrued  to 
the  plalntlfif  by  the  removal  of  the  side  track 
if  the  reasonable  notice  had  been  given  is 
damnum  absque  injuria.  In  this  case  no 
damage  can  be  allowed  to  the  plaintiff  be- 
cause his  standing  timber  Is  rendered  less 
valuable.  The  failure  to  give  the  reasonable 
notice  has  not  affected  that  It  is  doubtless 
tme  that  the  plaintiff  paid  an  enhanced  price 
for  it  because  he  expected  tbe  shipping 
facilities  to  remain;  but  as  to  this  his  loss 
is  similar.  In  legal  contemplation,  to  what 
it  would  be  If  he  had  bought  a  mercantile 
business  near  a  factory,  at  an  increased 
price,  because  of  the  anticipated  trade  of 
the  employes,  and  the  factory  had  suspend- 
ed operations.  But  as  to  the  wood  cut  In 
bona  fide  anticipation  of  shipment  at  this 
sidetrack  he  may  recover  actual  damages, 
if  the  allegations  of  the  petition  be  sustained 
by  proof.  The  measure  of  this  damage  Is 
not  necessarily  the  market  value  of  the 
wood.  In  assessing  this  actual  damage  the 
)nry  may  consider  the  expense  incurred  In 
getting  the  wood  ready  for  shipment;  and. 
If  the  allegation  that  there  is  no  other  fea- 
sible way  of  removing  this  wood  be  sustained, 
the  actual  deterioration,  or  even  total  loss 
of  the  wood,  if  the  proof  goes  to  that  extent, 
based  on  its  market  value,  may  be  recovered. 
The  damages  recoverable  Is  so  much  of  the 
loss  sustained  by  reason  of  the  removal  of 
tbe  side  track  as  the  plaintiff  would  not  have 
snstalned  If  reasonable  notice  of  tbe  inten- 


tion to  remove  had  been  given.  The  trial 
court  having  sustained  the  demurrers,  both 
general  and  special,  the  Judgment  is  revers- 
ed, with  direction  that  further  proceedings 
be  had  in  accordance  with  this  opinion.  The 
trial  court  may  require  the  petition  to  be 
amended  to  correspond  with  the  views  herein 
expressed. 
Judgment  reversed,  with  direction. 


OEAWFOBD  V.  STATB.    (No.  476.) 
(Court  of  Appeals  of  Oeorgla.    June  20,  1907.) 

FALSK   PKBTEIfSSS— Aoocsation  —  SurFiciEN- 

OT. 

The  accusation  in  tbis  case  does  not  allege 
facts  coDstituting  a  criminal  offense,  and  tbe  de- 
murrer thereto  should  have  been  sustained. 

[Ed.  Note.— For  cases  in  ponit  see  Cent  IMg. 
vol.  28,  False  Fretenies,  i  IS.] 

(Syllabns  by  the  Court) 

Error  from  Superior  Court  Fnlton  County ; 
J.  T.  Pendleton,  Judge. 

F.  B.  Crawford  was  convicted  of  obtaining 
money  under  false  pretenses,  and  brings  er- 
ror.   BeverKed. 

C.  B.  Bosser,  Jr.,  for  plaintiff  in  error. 
C.  D.  Hill,  Sol.  Oen.,  B.  B.  Blackburn,  and 
Lowry  Arnold,  Sol.,  for  the  State. 

HILL,  C.  J.  Crawford  was  charged,  by  an 
accusation  In  tbe  criminal  court  of  Atlanta, 
with  a  violation  of  section  870  of  the  Penal 
Coda  This  section  Is  in  the  following  lan- 
guage: "Any  person  using  any  deceitful 
means  or  artful  practice,  other  than  those 
which  are  mentioned  In  this  code,  by  which 
an  Individual,  or  the  public,  is  defrauded  and 
cheated,  shall  be  punished  as  for  a  misde- 
meanor." The  accusation,  describing  specific- 
ally the  deceitful  means  and  artful  practice 
used  by  the  defendant  Is  In  these  words: 
"State  of  Georgia,  Fulton  County.  I,  C.  S. 
King,  in  the  name  and  behalf  of  the  citizens 
of  Geeorgia,  charge  and  accuse  F.  B.  Craw- 
ford, of  the  county  and  state  aforesaid,  with 
the  offense  of  misdemeanor,  for  that  the  said 
F.  B.  Crawford,  in  the  county  aforesaid,  on 
the  19th  day  of  October,  1905,  did,  by  deceit- 
ful means  and  artful  practice,  cheat  and  de- 
fraud the  Stephen  A.  Ryan  Co.,  a  corporation 
duly  incorporated  under  and  by  virtue  of  the 
laws  of  the  county  of  Fulton  and  state  of 
Georgia,  out  of  the  sum  of  $10.00,  In  lawful 
currency  of  the  United  States,  in  that  on  the 
19th  day  of  October,  1905,  the  said  F.  B. 
Crawford  did  represent  unto  C.  S.  King,  who 
was  agent  for  the  said  Stephen  A.  Ryan  Co., 
the  corporation  aforesaid,  that  he  was  in  the 
employ  of  the  Western  &  Atlantic' Railroad 
Company,  and  that  the  said  Western  &  At- 
lantic Railroad  Company  was  due  him  for 
wages  earned  for  tbe  month  of  October,  1905, 
more  than  the  amount  of  $11.00,  and  that 
there  were  no  Judgments,  attachments,  or  or- 
ders against  his  salary ;  that  said  representa- 
tions were  made  for  the  purjpoae  ot^lnducing 
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C.  S.  King,  agent  for  the  said  Stephen  A. 
Ryan  Co.,  to  purchase  from  the  said  F.  B. 
Crawford  bis  salary  account  while  In  the  em- 
ploy of  the  said  Western  &  Atlantic  Railroad 
Company  earned  for  the  month  of  October, 
1905,  to  the  extent  of  $11.00,  and  that  the 
said  C.  S.  King,  agent  for  the  Stephen  A. 
Ryan  Co.,  believing  that  said  representations 
were  true,  and  acting  upon  the  faith  of  the 
same,  purchased  from  F.  B.  Crawford  his 
salary  account  while  in  the  employ  of  the 
Western  &  Atlantic  Railroad  Company,  earn- 
ed for  the  month  of  October,  1905,  to  the  ex- 
tent of  111.00  and  paid  to  him  on  said  date, 
October  19,  1005,  the  sum  of  $10.00,  and  took 
from  the  said  F.  B.  Crawford  an  assignment 
of  his  salary  account  of  his  wages  earned 
while  In  the  employ  of  the  Western  &  Atlan- 
tic Railroad  Company  for  the  month  of  Oc- 
tober, 1905,  in  words  and  language  as  fol- 
lows: 'Atlanta,  Qa.,  Oct  10th,  1905.  For 
value  received,  I  this  day  assign  to  Stephen 
A.  Ryan  Co.  $11.00  of  my  salary  earned  for 
the  month  of  October,  which  pay  him.  In 
order  to  obtain  the  above  amount  of  money, 
and  make  this  salary  sale,  I  state  that  I  am 
employed  regularly  by  the  firm,  corporation, 
or  party,  to  whom  this  is  directed,  and  that 
they  are  Indebted  to  me  more  than  the  above 
amount  for  salary,  for  month  named,  and 
there  are  no  garnishments,  attachments,  or 
orders  against  my  salary.  I  state  that  this 
is  an  original  transaction,  and  is  not  a  re- 
newal or  an  extension  of  any  kind,  and  that 
I  received  the  money  for  this  paper  the  day 
I  signed  it,  less  the  legal  fee.  I  appoint  S. 
A.  Ryan  my  attorney  In  fact,  to  Indorse  my 
check  and  receipt  for  same.  To  Western  & 
Atlantic  Railroad  Company.  F.  B.  Crawford, 
29  Hill's  Ave.' — that  after  making  said  rep- 
resentation in  order  to  obtain  the  said  sum  of 
money  from  the  said  Stephen  A.  Ryan  Com- 
pany, and  after  obtaining  the  money  on  said 
assignment,  as  herein  set  out  and  described, 
the  said  F.  B.  Crawford,  by  artful  practice 
and  with  the  purpose  to  defraud  and  cheat 
and  swindle  the  said  Stephen  A.  Ryan  Co., 
did  himself  cash  the  time  so  sold  and  trans- 
ferred to  said  Stephen  A.  Ryan  Co.,  and  ap- 
propriated the  same  to  his  own  use,  with  the 
intention  to  defraud  the  said  Stephen  A. 
Ryan  Co.  oat  of  the  sum  of  $10.00  as  herein 
set  up,  and  did  defraud  the  said  Stephen  A. 
Ryan  Co.  out  of  the  sum  of  $10.00;  that  at 
the  time  the  said  F.  B.  Crawford  collected 
the  money  due  him  for  wages,  earned  while  in 
the  employ  of  the  said  Western  &  Atlantic 
Railroad  Company,  for  the  month  of  Octo- 
ber. 190.5,  he,  the  said  F.  B.  Crawford,  knew 
that  he  did  not  have  title  to  the  wages  as- 
signed by  him  to  the  said  Stephen  A.  Ryan 
Company  to  the  extent  of  the  assignment,  as 
herein  set  up,  and  that.  In  collecting  the 
wages  due  him,  for  the  month  of  October, 
1905.  he  intended  to  defraud,  and  did  de- 
fraud, the  said  Stephen  A.  Ryan  Company  out 
Of  the  sum  of  $10.00;  of  the  value  of  $10.00, 
all  of  which  said  acts  on  the  part  of  F.  B. 


Crawford  were  contrary  to  the  laws  sf  said 
state,  the  peace,  good  order,  and  dignity 
thereof.  O.  S.  King,  prosecutor.  Lowry  Ar- 
nold, SoL  December  term,  1906.  Criminal 
court  of  Atlanta."  The  defendant  demurred 
to  this  accusation,  on  the  ground  "that  It  sets 
forth  no  distinct  crime ;  that  it  is  vague,  un- 
certain, and  Indefinite  and  general  in  its  al- 
legations, and  does  not  properly  put  the  de- 
fendant on  notice  of  what  he  is  expected  to 
defend;  and  that  it  is  fatally  defective  be- 
cause it  is  nowhere  alleged  that  the  defend- 
ant made  any  false  representations  relating 
to  any  past  or  existing  fact."  This  demurrer 
was  overruled,  and  the  defendant  was  tried 
and  convicted.  He  thereupon  petitioned  the 
superior  court  for  a  writ  of  certiorari,  alleg- 
ing in  his  petition  that  the  court  erred  la 
overruling  the  demurrer,  and  that  the  ver- 
dict was  without  evidence,  and  was  contrary 
to  law.  The  court  sanctioned  the  petition 
and  granted  the  writ  of  certiorari,  and,  ap- 
on  hearing  the  certiorari,  entered  a  Judgment 
overruling  the  same,  and  the  case  comes  to 
this  court  on  exceptions  to  the  Judgment  of 
the  superior  court  overruling  the  certiorari. 
The  section  of  the  Code  upon  which  this 
accusation  is  framed  is  very  broad  In  its 
terms.  It  very  greatly  enlarges  the  common- 
law  and  statutory  offense  of  cheating  and 
swindling  by  false  pretenses  or  representa- 
tions. In  other  words,  many  acts  would  be 
criminal  under  this  statute  which  would  not 
be  criminal  under  the  common  law,  or  under 
statutes  specifically  defining  the  offense  of 
cheating  and  swindling.  Borne  of  the  es- 
sential elements  necessary  to  constitute 
cheating  and  swindling  by  false  pretenses 
or  representations  need  not  exist  to  make  a 
violation  of  this  section.  For  instance,  the 
deceitful  means  or  artful  practice  need  not 
be  false,  or  relate  only  to  existing  facts  or 
past  events.  It  might  exist  if  the  represen- 
tations made  were  absolutely  truthful,  but 
were  deceitfully  and  artfully  used  with  the 
Intent  to  defraud,  and  actually  did 'defraud. 
A  future  promise  or  agreement  might  con- 
stitute "deceitful  means  or  artful  practice" 
by  which  an  Individual  was  defrauded  and 
cheated.  "Any  deceitful  means  or  artful 
practice"  by  which  an  individual  is  defraud- 
ed and  cheated  is  within  the  terms  of  this 
statute.  It  is  a  question  of  fact  for  the  jury 
to  determine  whether  the  means  or  practice 
used  in  defrauding  and  cheating  were  deceit- 
ful or  artful,  under  the  ordinary  signification 
of  these  words.  To  illustrate:  If  all  the  al- 
legations in  this  accusation  as  to  the  repre- 
sentations of  the  defendant,  which  were 
made  to  Induce  the  prosecutor  to  buy  his 
salary,  were  absolutely  true,  as  represented, 
yet,  if  at  the  time  of  making  such  represen- 
tations he  had  the  Intent  to  cheat  and  de- 
fraud the  prosecutor  by  subsequently  himself 
collecting  from  the  railroad  company  the 
amount  of  the  salary  which  he  had  actually 
sold  and  for  which  he  had  l)een  paid,  this 
offense  would  be  shown,  under  section  6T0 
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of  the  Penal  Code  1895.    These  representa- 
I    tioos,  made  to  Induce  tbe  buying  of  the  sal- 
aiy,  was  the   artful  practice   used   by   him 
which  put  him  in  position  and  made  it  i>os- 
sibte  for  him  to  carry  out  and  execute  his 
traodnlent  Intent.    If,  however,  at  the  time 
of  malting  these  representations  and  selling 
bis  salary,  he  did  not  have  any  fraudulent 
purpose,  or  any  Intention  of  himself  collect- 
ing his  salary  he  would  not  be  gnllty  of 
riolating  this  statute.     We  think  these  gen- 
eral statements  are  sound  and  are  fully  sup- 
ported by  the  decision  of  the  Supreme  Court 
In  Gamer  t.  State,  100  Ga.  257.  28  S.  E.  24. 
Bat  tbe  accusation    in   this    case   does    not 
measure  up  to   tbe  requirements  above  an- 
nounced, so  as  to  set  forth  any  offense,  even 
under  this  omnibus  section  of  tbe  Code.    The 
accusation    nowhere    alleges   in    terms   that 
the  representations    were   false   and    made 
with  intent  to  defraud;    nor  does  It  allege 
that  the  representations  were  true,  yet  were 
used  artfully  and  deceitfully  by  the  defend- 
ant with  the  specific  Intent  to  defraud  the 
prosecutor,  or  that  the  defendant  when  he 
made  these  representations  then  and  there 
had  the  intent,  notwithstanding  the  sale  of 
bis  salary,  to  himself  collect  the  same  and 
(randulently  convert  It  to  his  own  use.    The 
fraadnlent  intent  is  applied  only  to  the  act 
of  subsequently    collecting   the    salary   and 
converting  it,  and  It  Is  not  alleged  that  such 
fraudulent  Intent  was  in  the  mind  of  the  de- 
fendant when  he  made  the  representations 
that  Induced  the  purchase  of  his  salary  ac- 
connt   The  accusation  being  defective  in  tbe 
particulars  pointed  out.  It  should  have  been 
qnashed  on  demurrer. 
Jodgmoit  reversed. 


SMITH  T.  SHEPPARD.     (No.  843.) 
(Court  of  Apiieals  of  Georgia.    Jane  19,  1907.) 

1.  Husband  and  Wife— Gifts— Validity. 

"Tbe  boBband  can  make  a  gift  to  his  own 
wife,  althongh  she  lives  in  the  same  house  with 
him,  *  *  *  as  easilv  as  be  can  make  a  pres- 
ent to  his  neighbor's  wife,"  and  when  such  gift  1* 
niade  in  good  faith,  and  consummated  by  deliv- 
er; and  acceptance,  it  cannot  thereafter  be  de- 
feated by  a  sale  made  by  the  husband. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
iDl  28,  Hnsband  and  Wife,  f  252.] 

2.  Samk— BiTBDKN  or  Pboot. 

In  a  contest  between  the  wife,  as  donee,  and 
I  nbeequent  purchaser  from  the  husband,  the 
harden  is  on  tbe  former  to  show  tbe  gift  and  Its 
nlidity. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  26,  Husband  and  Wife,  |  253.] 

8.  Samk— Action  bt  Wifb— Tbiai,  —  Dircot- 

150  Verdict. 

Whether  this  burden  was  successfully  car- 
ried in  this  case  should  have  been  submitted  to 
be  determined  by  tbe  jury,  and  tbe  direction  of 
a  verdict  for  the  defendant  was  erroneous. 

(Syllabns  by  the  Court.) 

Error  from  City  Court  of  Blakely ;  W.  A. 
Jordan,  Judge. 
Action    by    Bailie   Smith   against   G.    W. 


Sbeppard.      Judgment    for    defendant,    and 
pluintlff  brings  error.    Reversed. 

Wm.  I.  Geer,  Arnold  &  Arnold,  and  J.  B. 
Ridley,  for  plaintl^r  In  error.  J.  B.  Pottle, 
for  defendant  In  error. 

HILL,  a  J.  1.  In  McNaugbt  ▼.  Ander- 
son, 78  Ga.  603,  8  S.  E.  6(i8,  6  Am.  St.  Rep. 
278,  Chief  Justice  Bleckley  declares,  speak- 
ing for  the  court,  that  "the  legal  imity  of 
husband  and  wife  has.  In  Georgia,  for  most 
purposes  been  dissolved,  and  a  legal  dual- 
ity established.  A  vrlfe  is  a  wife,  and  not  a 
husband,  as  she  was  fMinerly.  Legislative 
chemistry  has  analyzed  tbe  conjugal  unit, 
and  It  is  no  longer  treated  as  an  element,  but 
as  a  compound.  A  husband  can  make  a 
gift  to  his  own  wife,  although  she  lives  in 
the  house  with  him  and  attends  to  her  house- 
hold duties,  as  easily  as  he  can  make  a  pres- 
ent to  his  neighbor's  wife.  This  puts  Der 
on  an  equality  with  other  ladles,  and  looks 
like  progress."  Therefore  a  husband  can 
make  a  valid  gift  of  a  personal  chattel,  such 
as  a  horse,  to  his  wife,  although  she  may  be 
living  with  him ;  and  such  a  gift,  when  con- 
summated by  delivery  to  the  wife  and  ac- 
ceptance by  her,  will  be  upheld  by  the  eourt, 
unless  made  with  fraudulent  Intent  Civ. 
Code  1895,  f  8664. 

2,  8.  When  the  husband  makes  a  gift  to 
the  wife  of  a  personal  chattel,  bona  fide  and 
without  any  fraudulent  Intent,  and  the  gift 
is  consummated  by  delivery  and  acceptance, 
he  cannot  subsequently  deprive  the  wife  of 
snch  gift  by  a  conveyance  of  the  personal 
chattel  to  a  third  party.  In  a  contest  be- 
tween the  wife  and  a  subsequent  purchaser 
from  the  husband  of  such  personal  chattel, 
the  presumption  would  be  that  the  gift  to 
the  wife  by  the  husband  was  made  with  in- 
tent to  defraud  the  purchaser,  and  the  burden 
would  be  upon  tbe  wife  to  show  the  bona 
fides  of  the  gift  The  provision  of  the  stat- 
ute of  Elizabeth,  as  codified  In  Civ.  CoAe 
1895,  S  35.^0,  that  a  voluntary  conveyance 
is  void  as  against  subsequent  bona  fide  pur- 
chasers for  a  valuable  consideration  wUliout 
notice.  Is  not  a  general  rule  of  law  without 
an  exception.  The  exception  to  this  general 
rule  Is  where  the  evidence  rebuts  tbe  pre- 
sumption of  fraud  against  tbe  gift  and  clearly 
establishes  its  bona  fides.  We  think  this  ex- 
ception Is  clearly  pointed  out  In  the  ease  of 
Howard  v.  SnelUng,  82  Ga.  195,  and  In  the 
case  of  Cathcart  v.  Robinson.  6  Pet  279, 
8  L.  Ed.  120.  This  must  be  tbe  law.  else 
there  would  be  presented  an  irreconcilable 
confilct  between  section  3564  of  the  Civil 
Code  of  1895,  which  defines  a  valid  gift, 
and  section  3530  of  the  Civil  (Jode  of  1805, 
as  to  the  rights  of  bona  fide  purchasers 
against  voluntary  conveyances.  The  law's 
purpose  Is  to  prevent  a  fraud  by  the  donor 
upon  the  donee  In  the  subsequent  sale,  as 
well  as  to  prevent  a  fraud  upon  the  pur- 
chaser by  the  previous  gift.  There  was 
conflict  In  tbe  evidence  In  this  case  as;  to 
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tbe  making  of  the  gift  by  the  husband  to  the 
wife  and  its  consummatlOD.  There  was  no 
eyidence  that.  If  the  gift  was  made  and  con- 
summated, there  was  any  fraudulent  in- 
tent on  the  part  of  the  husband  as  against 
the  subsequent  purchaser.  The  gift.  If  made, 
was  consummated,  according  to  the  eyidence 
of  the  pialntlff,  two  years  prior  to  the  sale 
of  the  horse  by  the  husband  to  the  pur- 
chaser. In  tbe  language  of  Mr.  Justice  Jen- 
kins, In  Howard  v.  Snelllng,  supra,  this  was 
"a  very  long  Incubation  of  a  fraudulent  In- 
tent." Whether  the  gift  was  made,  and  its 
consummation  and  bona  fides,  under  the  evi- 
dence in  this  case,  should  have  been  submit- 
ted to  the  jury  to  be  determined  by  them. 
Tbe  direction  of  the  verdict  for  the  defend- 
ant was  error. 
.Tudgment  reversed. 

POWELL,   J.,  disquallfled. 


BELL  V.  F0S8  BROS,  et  al.     (No.  855.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

Erbob,    Wbit  of— Rxvibw— Grant  or   New 

Tbial. 

This  being  the  first  grant  of  a  new  trial, 
and  it  not  afiirmativelv  appearing  that  the  ver- 
dict as  rendered  was  demanded  by  the  law  and 
the  evidence,  this  court,  following  tbe  repeated 
rulings  of  the  Supreme  Court,  will  not  interfere 
with  the  discretion  of  the  trial  judge.  Civ.  (jode 
1895.  S  6585. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3863,  3871.] 

(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Qnltman;  W.  B. 
Bennet,  Judge. 

Action  by  G.  W.  Bell  against  Foss  Bros, 
and  another.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial  on  motion  of  de- 
fendant 0.  0.  Foes,  plaintiff  brings  error. 
Affirmed. 

The  suit  was  by  G.  W.  Bell  against  Foss 
Bros.,  a  firm  composed  of  C.  C.  Foss,  R.  J. 
Foss,  and  against  J.  L.  Massey,  on  a  promis- 
sory note  made  by  the  defendants  and  pay- 
able to  the  plaintiff.  The  only  defense  filed 
was  by  C.  C.  Foss.  He  denied  that  he  signed 
or  delivered  the  note,  or  authorized  any  one 
to  do  so  for  him,  and  alleged  that  at  the  time 
it  was  made  he  was  In  the  ginnery  business 
with  bis  brother,  R.  J.  Foss,  but  that  it  was 
not  made  in  tbe  transaction  of  their  partner- 
ship business  or  in  any  way  connected  there- 
with, and  that  R.  J.  Foss  was  not  authorized 
to  sifrn  the  partnership  name  to  It.  There  was 
conflict  In  the  evidence  as  to  the  consideration 
of  the  note;  the  evidence  for  the  plaintiff 
l>elng  that  tbe  note  was  given  to  him  for  bor- 
rowed money  to  pay  the  debts  of  Foss  Bro&, 
and  the  evidence  of  C.  C.  Foss  being  that  the 
money  was  borrowed  by  R.  J.  Foss  for  the  In- 
dividual use  of  R.  J.  Foss  in  the  purchase  of 
a  mule.  A  verdict  was  rendered  against  all 
tbe  defendants,  and  C.  C.  Foss  filed  a  motion 
for  a  new  trial  on  the  statutory  grounda, 
wUcb  was  granted  by  the  trial  judge. 


Stanley  S.  Bennet 
for  plaintiff  In  error, 
f  endant  in  error. 


and   Sam  S.   Bennet, 
L.  W.  Branch,  for  da- 


HILL,  O.  J.    Judgment  affirmed. 


GODDARD  ▼.  STATE.    (No.  472.) 
(Court  of  Appeals  of  Georgia.    June  19,  190T.) 

1.  False  Pbetcnses— Euoients  or  Oitensks. 

The  essential  requisites  In  the  offense  of 
cheating  and  swindling  by  false  representationa 
are:  (a)  That  the  representations  were  made; 
(b)  that  they  were  knowingly  and  designedly 
false ;  (c)  that  tliey  were  made  with  intent  to 
deceive  and  defraud ;  (d)  tliat  they  did  deceive 
and  defraud  ;  (e)  that  they  related  to  an  existing 
fact  or  past  event;  (f)  that  the  party  to  whom 
tlie  false  statements  were  made,  relying  on  their 
truth,  was  thereby  induced  to  part  with  tiia 
property.  It  is  incumbent  upon  the  state  to 
prove  all  of  these  elements  of  the  offense,  and  if 
any  one  is  lacking  in  the  proof  the  offense  is 
not  made  out. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dis. 
vol.  23,  False  Pretenses,  {f  1-26.] 

2.  Samhi— BviDKNca: — Suffioibnot. 

Applying  the  facts  proved  to  the  above  legal 
requirements,  the  verdict  in  this  case  was  with- 
out evidence  to  support  it,  the  conviction  of  the 
accused  was  contrary  to  law,  and  the  trial  court 
should  have  granted  him  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Oeat,  Dig; 
vol.  23,  False  Pretenses,  i  62.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Cartersvllle ;  A. 
M.  Foute,  Judge. 

E.  Goddard  was  convicted  of  cheating  and 
swindling  by  false  representations,  and  he 
brings  error.    Reversed. 

Joe  M.  Moon,  for  plaintlfl  in  error.  T.  O. 
Mllner,  Sol.,  for  the  Stata 

HILL,  C  J.  The  defepdant  was  convicted 
of  cheating  and  swindling.  In  tbe  dty  conrt 
of  CSartersvlUe,  on  evidence  substantially  as 
follows:  The  accused  was  the  owner  of  a 
light  bay  medium-sized  horse,  which  he  sold 
to  the  prosecutor  for  $35.  At  the  time  of  the 
sale  he  represented  to  the  prosecutor  that  the 
horse  "was  not  over  10  or  12  years  old,  and 
was  a  good  com  and  fodder  eater,  and  was 
sound  In  every  respect"  Tbe  prosecutor  saw 
tbe  horse  before  he  bought  him,  and  drove 
him  to  his  buggy.  He  was  apparently  y&j 
old,  and  was  very  poor.  The  accused  told 
the  prosecutor  that  his  condition  was  due  to 
the  fact  that  a  negro  bad  made  a  crop  with 
him  and  had  fed  him  on  Jolinson  grass ;  that 
ail  he  needed  was  "feed,"  was  a  good  horset 
and  "bad  all  the  gaits  and  a  pair  of  draw- 
bars thrown  in,"  and  that  be  was  worth  $45, 
and  If  he  kept  on  fattening  as  he  had  done 
in  tbe  one  month  in  which  he  had  had  bim 
he  would  be  worth  $75.  The  prosecutor  told 
the  accused,  after  examining  the  horse,  that 
"he  seemed  to  be  older  than  10  or  12  years, 
and  looked  like  he  might  be  16  years  old"; 
but  the  accused  insisted  that  he  was  only  10 
or  12  years  old.  The  prosecutor  asked  the 
accused  if  the  horse  could  eat  com  and  fod- 
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der,  and  he  replied  that  he  could  eat  any- 
thing. The  prosecutor  and  the  accused  hitch- 
ed the  horse  to  a  buggy,  and,  after  driving 
him  awhile,  told  the  accused  that  "he  moved 
Teiy  well,"  and  that  he  would  give  him  $36 
tor  the  horse.  The  accused  wanted  $46.  A 
Mend  of  the  accused,  standing  near,  listen- 
ing to  the  barter,  advised  the  accused  to  take 
the  $35,  and  the  accused,  after  hesitating 
awhile,  consented  to  do  so,  and  delivered  the 
horse  to  the  prosecutor.  The  prosecutor  paid 
for  the  horse  and  took  blm  home.  This  was 
on  Saturday.  On  the  next  Monday  the  borse 
was  returned  to  the  defendant  by  the  prose- 
cutor, who  stated  that  the  representation! 
that  the  horse  was  a  good  com  and  fodder 
eater,  and  was  only  10  or  12  years  old,  were 
nntme,  and  demanded  the  return  of  his  mon- 
ey, which  was  refused.  On  Saturday  night 
and  Sunday  morning  the  prosecutor  and  bis 
son  gave  the  horse  com  and  fodder  to  eat, 
but  he  did  not  eat  any  of  It.  The  prosecutor 
stated  that  he  relied  solely  upon  the  repre- 
sentations made  to  him  by  the  defendant  as 
to  the  age  of  the  horse  and  as  to  his  ability 
to  eat,  but  that  he  afterwards  learned  that 
the  horse  was  16  or  16  years  old  and  could 
not  eat  com  and  fodder.  The  prosecutor 
stated  that.  If  he  had  known  these  facts,  he 
would  not  have  paid  anything  for  the  horse 
and  would  not  have  had  him  as  a  gift  One 
witness,  besides  the  prosecutor,  stated  that 
the  horse  ate  com  with  dlflBculty  and  "stem- 
med" his  fodder.  This  was  substantially  the 
case  as  made  by  the  state.  Several  witness- 
es for  the  defendant  testified  that  the  defend- 
ant was  approached  by  the  prosecutor  and 
asked  to  sell  him  the  horse ;  that  the  defend- 
ant was  reluctant  to  sell  the  horse,  stating  to 
the  prosecutor  that  he  was  In  a  bad  condition 
because  of  bad  treatment,  and  was  not  fit  to 
sell,  but  that  he  thought  he  was  worth  $45 ; 
that  he  told  the  prosecutor  that  the  horse 
had  h^n  fattening  rapidly  while  In  bis  pos- 
session, and  that  he  had  fed  him  on  meal 
from  the  mill ;  that  the  horse  was  sound, 
and  that  he  did  not  know  his  age,  but  that 
he  was  apparently  an  old  borse;  that  he  was 
told  by  the  party  from  whom  he  got  him  that 
he  was  about  12  years  old ;  that,  while  the 
accused  told  the  prosecutor  that  he  fed  the 
borse  on  meal  from  the  mill,  he  also  told  him 
that  the  horse  could  eat  com  and  fodder,  as 
he  had  fed  blm  on  some.  Several  of  these 
witnesses  also  testified  that  they  fed  the 
horse  on  com  and  fodder  after  the  prose- 
cutor bad  turned  him  loose,  and  that  he  ate 
both.  AH  the  witnesses  stated  that  the  horse 
was  old  and  very  poor.  One  witness  stated 
that  after  the  prosecutor  returned  the  horse, 
and  the  accused  refused  to  take  him,  and  he 
was  turned  loose  without  an  owner,  he  took 
possession  of  the  borse.  and  for  two  months 
fed  bim  on  com  and  fodder  and  other  feed ; 
ttiat  the  horse  fattened  about  two  pounds  a 
day.  and  got  in  good  condition,  and  he  "swap- 
ped him"  for  another  horse,  worth  $.<}5 ;  and 
that  he  got  in  cash  $10  besides.  The  fore- 
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going  IB  a  substantial  statement  of  all  the 
material  evidence  In  the  case. 

In  repeated  mllngs  of  this  court  It  has 
been  announced  that  the  verdict  of  the  Jury 
will  not  be  disturbed  If  there  was  any  evi- 
dence to  authorize  It,  but  that,  if  the  verdict 
was  entirely  without  evidence  to  support  it, 
it  will  be  set  aside  as  contrary  to  law.  Sev- 
eral exceptions  are  made  to  the  charge  of  the 
court  and  to  the  refusal  to  charge  as  request- 
ed, and  these  exceptions  are  urged  very  forci- 
bly by  the  able  attorney  for  the  plaintiff  in 
error;  but  the  view  that  we  entertain  of 
this  case  on  the  merits  makes  It  unnecessary 
for  us  to  consider  any  of  these  specific  ex- 
ceptions. We  think  the  verdict  against  the 
defendant,  even  under  the  evidence  for  the 
state.  Is  wholly  unwarranted.  To  support 
a  conviction  for  cheating  and  swindling,  as 
charged  In  this  case,  there  are  certain  essen- 
tial facts  which  It  is  incumbent  upon  the 
state  to  prove.  Were  the  alleged  representa- 
tions made?  Were  they  knowingly  false? 
Were  they  made  with  Intent  to  deceive  and 
defraud?  Did  they  deceive  and  defraud? 
And  was  the  prosecutor  induced  by  sucb  rep- 
resentations, beUevtng  in  their  trath,  to  part 
with  his  property?  All  these  elements  must 
exist  before  the  offense  is  complete.  There 
was  evidence  that  the  representations  were 
made  by  the  defendant  to  the  prosecutor,  to 
wit,  that  the  horse  was  a  good  com  and  fod- 
der eater,  that  he  was  not  more  than  10  or  12 
years  old,  and  that  he  was  sound  In  every  re- 
spect. Were  these  representations  false,  and 
known  to  be  so  by  the  defendant  when  he 
made  them?  That  the  horse  was  sound  In 
every  respect  was  affirmed  by  all  the  witness- 
es, and  was  undisputed.  The  statement  that 
he  could  eat  com  and  fodder  was  abundantly 
shown  by  actual  experiments.  The  only  tes- 
timony to  the  contrary  was  that  of  the  pros- 
ecutor and  his  son  that  be  did  not  eat  the 
com  and  fodder  given  to  him  by  them  on  two 
occasions.  There  was  no  proof  that  the  com 
and  fodder  which  they  gave  to  the  horse  was 
In  good  condition ;  and,  in  view  of  the  evi- 
dence that  the  horse  always  had  eaten  com 
and  fodder,  It  is  fair  to  presume  that  its  con- 
dition on  the  two  occasions  when  he  failed  to 
eat  them  was  the  reason  for  such  failure, 
and  not  the  horse's  inability  to  eat  such  feed. 
The  statement  as  to  the  age  of  the  horse  was 
apparently  only  the  opinion  of  the  defendant, 
for  he  said  he  had  only  owned  the  borse  a 
short  time;  hut  It  Is  fair  to  presume  that 
the  statement  as  to  the  age  was  not  made 
with  Intent  to  deceive  the  prosecutor,  for 
the  defendant  gave  hi  in  every  opportunity  to 
determine  that  question  for  himself.  He 
turned  the  horse  over  to  the  prosecutor  to 
drive,  and  assisted  the  prosecutor  In  making 
an  examination  of  the  horse.  The  age  of  the 
horse  was  a  patent  defect,  discoverable  by 
ordinary  inspection.  AH  the  witnesses  testi- 
fied that  the  horse,  in  the  lanfniage  of  Dr. 
Johnson,  describing  an  old  maid,  was  *^ld. 
ugly,  and  miserably  poor."     Besides,  the  state- 
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ment  of  the  prosecutor  shows  that  he  was 
not  deceived  as  to  the  age  of  the  horse.  Aft- 
er making  an  examination  he  stated  that  he 
believed  the  horse  was  more  than  12  years 
old,  and  looked  like  he  might  be  16  years  old. 
"The  evidence  showing  that  the  defects  In 
the  mare  traded  by  the  accused  to  the  prose- 
cutor were  patent,  and  that  they  were  actual- 
ly discovered  by  the  latter  before  the  trade 
was  concluded,  the  conviction  of  the  accused 
of  being  a  common  cheat  and  swindler  was 
not  warranted,  although  he  represented  the 
mare  to  be  'all  right' "  Baln^  ▼.  State^  94 
Ga.  599,  19  S.  K.  892. 

We  have  preferred  to  go  fully  Into  the  mer- 
its of  this  case,  because  we  are  convinced 
ttom  a  careful  consideration  of  the  evidence 
that  the  conviction  of  the  defendant  was 
wrong.  All  the  facts  and  circumstances  dear- 
ly  Indicate  that  the  defendant  did  not  use 
any  "deceitful  means  or  artful  practice"  to 
Induce  the  prosecutor  to  purchase  the  horse. 
By  general  consent,  much  latitude  should  be 
allowed  in  trading  horses;  but  the  evidence 
in  this  case  failed  to  show  that  the  defend- 
ant availed  himself  of  any  such  latitude,  but 
showed,  on  the  contrary,  tha.t  he  was  a  fair 
and  honest  trader,  and  the  reason,  apparent- 
ly, for  dissatisfaction  with  his  purchase  by 
the  prosecutor,  was  because  his  family  did 
not  like  the  horse,  or,  in  the  language  of  bla 
son,  "would  not  have  such  an  old,  poor 
horse."  We  think  the  verdict  of  the  jury 
was  unsupported  by  the  evidence,  and  that 
the  defendant  should  have  been  granted  a 
new  trial. 

Judgment  reversed. 


SOUTHERN  RT.  CO.  v.  PURTEAR. 

(No.  826.) 

(Court  of  Appeals  of  Oeorgla.    May  24,  1907.) 

1.  Railboaos— Injubies  to  AimiAiA— Nkou- 
QENCE— Blowing  Whistlb, 

The  act  of  an  ennoeer  In  blowing  a  whistle 
in  compliance  with  the  mandate  of  the  statute 
in  approaching  a  public  ctoasinc  is  not  negli- 
gence, nnless  the  whistle  was  blown  in  such 
manner  as  to  produce  an  annecessary  and  nn- 
usnal  noise.  Neither  is  the  blowing  of  the  whis- 
tle by  the  engineer  for  the  purpose  of  prevent- 
ing stock  from  getting  on  the  track  in  front  of 
a  running  train,  where  there  is  apparent  danger 
that  the  stock  would  ^et  on  the  track  unless  so 
frightened  away,  negligence,  unless  the  blowing 
was  done  in  an  unusual  and  unnecessary  man- 
ner. There  was  no  evidence  in  this  case  to  sup- 
port the  verdict  against  the  railway  company, 
and  the  presumption  of  negligence  was  clearly 
rebutted  by  the  positive  and  uncontroverted  tes- 
tim<my. 

[Ed.  Note.— For  cases  in  point,  see  (Tent.  Dig. 
vol.  41,  Railroads,  H  1403,  1476.] 

2.  Sams— Pboxiuate  Causk. 

To  render  a  railroad  company  responsible 
in  damages  for  killiriK  a  horse,  the  evidence,  or 
some  reasonable  inference  dediicible  therefrom, 
must  show  that  the  death  of  tlie  horse  resulted 
from  the  injuries  received.  The  evidence  and 
circiimstancos  in  this  case  failed  to  show  that 
the  death  of  the  horse  in  April  was  the  result  of 
the  injuries  received   in  December  before,   but 


dM  clearly  show  that  such  death  was  caused  by 
some  disease  disconnected  with  those  injuries. 
(Syllabus  by  the  Clourt.) 

Error  from  Superior  (Tonrt,  Whitfield  Conn- 
ty;  A.  W.  Flte,  Judge. 

Action  by  D.  Pnryear  against  the  Southern 
Railway  dompany.  Judgment  for  plaintlfl. 
and  defendant  brings  error.    Reversed. 

See  66  S.  B.  73. 

Shtmiate,  Maddox  &  McCamy  and  3.  H. 
Rudolph,  for  plaintiff  In  error.  Geo.  G. 
Glenn,  for  defendant  in  atot. 

HILL,  0.  J.  Puryear  sued  the  Southern 
Railway  Company  in  a  Justice's  court  for 
damages  for  the  alleged  killing  of  his  colt 
In  December,  1904,  by  the  running  of  the 
train  of  the  defendant  company;  the  suit 
being  for  |7S.  The  verdict  and  Judgment  in 
the  case  were  against  the  defendant,  for 
|75.  Thereupon  It  brought  its  petltiwi  for 
certiorari  to  the  superior  court  The  Judge 
of  the  superior  court,  on  the  bearing  of  the 
certiorari,  overruled  the  same,  and  refused 
to  grant  a  new  trial.  This  Judgment  is 
brought  here  for  review.  The  evidence 
makes  the  following  case:  In  the  latter  part 
of  December,  1904,  the  colt  in  question  and  a 
mule  were  in  the  dirt  road,  at  a  point  about 
400  or  1300  yards  south  of  where  the  dirt 
road  crosses  the  track  of  the  Southern  Rail- 
way. The  colts  were  a  short  distance  south 
of  the  blow  post  of  said  crossing.  The  dirt 
road  at  this  place  runs  parallel  to  and  with- 
in a  very  short  distance  of  the  railroad 
track.  At  the  time  of  the  injuries  com- 
plained of  the  train  of  the  defendant  compa- 
ny was  running  north.  The  uncontradicted 
evidence  of  the  engineer  is  that,  as  he  ap- 
proached the  blow  post  for  said  crossing,  he 
observed  the  colts  In  the  dirt  road,  and  that 
they  commenced  running  along  the  dirt  road 
together;  that  when  be  reached  the  blow  post 
he  blew  the  crossing  signal;  that  the  'colta 
continued  to  run  up  the  road  ahead  of  the 
engine,  and  that,  being  afraid  that  they 
would  run  on  down  to  the  crossing  and  take 
up  the  track,  which  was  the  habit  of  ani- 
mals under  similar  circumstances,  in  the  ef- 
fort to  prevent  this  and  to  frighten  the  colta 
away  from  the  track  and  make  them  torn 
back,  he  commenced  blowing  the  stock  alarm 
at  them;  that  the  mule  colt  did  turn  back, 
but  that  the  horse  colt  continued  running 
down  the  road,  outrunning  the  train,  and 
passed  over  the  crossing,  and  that  was  the 
last  he  saw  of  him.  The  engineer  further 
testified  that  there  was  no  unusual  or  imnec- 
essary  noise  made  by  the  running  of  the 
train,  or  by  the  blowing  of  the  whistle  at  the 
time  and  place  of  the  blowing,  and  that  the 
blowing  of  the  whistle  was  the  proper  thing 
to  do  under  the  circumstances;  that  he  ceas- 
ed blowing  the  whistle  before  the  colt  reach- 
ed the  crossing,  and  did  not  blow  it  any 
more.  This  evidence  of  the  engineer  was 
corroborated  by  the  flrenoap,  and  was  not 
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fontradlcted  by  any  of  the  witnesses  for  the 
plaintiff.  The  testimony  shows  that  the 
colt,  after  running  across  the  railroad  cross- 
ing, ran  Into  the  fence,  knocked  down  two 
panels  and  one  of  the  posts,  and  cut  Its 
shoulder  and  Its  flank,  and  sprained  Its  right 
ankle.  Tbe  cut  In  Its  shoulder  was  from 
four  to  six  Inches  long  and  about  an  Inch 
deep  In  tbe  deepest  place;  but  the  wounds 
were  flesh  wounds,  and  did  not  strike  the 
bone.  The  sprain  In  the  ankle  caused  It  to 
become  slightly  enlarged,  and  when  the  colt 
would  walk  It  had  a  slight  limp.  There 
were  no  bones  broken  at  all.  Tbe  flesh 
wounds  healed,  but  the  colt  never  seemed  to 
get  right  On  April  15th  thereafter  the 
plaintiff  drove  the  colt  through  the  country, 
18  miles,  to  his  father's.  Some  time  after- 
wards the  oolt  was  turned  loose  In  the  pas- 
tare  with  other  stodi,  and  It  got  sick.  It 
was  doctored,  and  got  better;  but  It  again 
got  sick,  and  died.  Several  of  the  witnesses 
testified  that  they  could  not  tell  what  was 
the  matter  with  the  colt,  but  that  It  Just 
"got  down  and  seemed  to  be  weak."  One  of 
the  witnesses,  who  seemed  to  be  somewhat 
of  a  horse  doctor,  thought  the  colt  bad  the 
colic,  and  drenched  It  with  buttermilk.  This 
is  substantially  all  tbe  evidence  in  the  case, 
and  tbe  question  presented  Is:  Does  this  evi- 
dence, considered  most  favorably  for  tbe 
plaintiff,  make  a  case  of  liability  against 
the  raUroad? 

L  Tbe  proximate  cause  of  tbe  fright  of  the 
colt,  as  shown  by  the  uncontradicted  evi- 
dence^ was  tbe  noise  of  the  approaching 
train ;  for  there  had  been  no  blowing  of  the 
whistle  at  the  time  tbe  colt  was  seen  run- 
ning  np  the  dirt  road  parallel  with  the  rail- 
road trade  There  was  no  unusual  noise 
caused  by  tbe  running  of  the  train,  only  the 
noise  Incident  usually  to  tbe  running  of  a 
heavy  freight  train.  The  evidence  showed 
that  it  was  absolutely  necessary  for  the 
whistle  to  be  blown  at  tbe  blow  post.  In  order 
to  OMnply  with  tbe  Imperative  mandate  of 
tbe  statute;  but  the  testimony  is  uncontra- 
dicted that  in  tbe  performance  of  his  duty 
the  ffiiglneer  did  not  blow  the  whistle  so  as 
to  cause  an  unnecessary  or  unusual  noise. 
If  the  noise  of  the  running  train  and  the 
blowing  of  the  whistle  at  tbe  blow  post  caus- 
ed tbe  fright  of  tbe  colt,  the  railroad  would 
not  have  been  liable ;  for  these  things  were 
not  n^llgence,  unless  unnsnal  and  unneces- 
sary, or  done  In  an  unusual  or  unnecessary 
manner.  This  is  too  clear  for  doubt.  The 
blowing  of  the  whistle  by  the  enRlneer  sub- 
sequently was  done  by  him  (according  to  bis 
uncontradicted  evidence)  for  the  purpose  of 
preventing  the  colts  from  running  on  the 
tra^  or  across  the  crossing,  and  was  done 
for  tbe  purpose  of  preventing  Injury  to  the 
colts  by  frightening  them  away  from  the 
track.  We  do  not  think  that  the  engineer  can 
reasonably  be  adjudged  guilty  of  negligence 
for  blowing  the  whistle  for  the  purpose  in- 
dicated, if  done  in  a  proper  way.     On  the 


contrary,  we  tbink  it  was  tbe  prudent  thing 
for  tbe  engineer  to  have  done.  We  tbink, 
therefore,  that  if  tbe  noise  of  tbe  running 
train  and  the  blowing  of  the  whistle,  under 
tbe  circumstances,  caused  tbe  fright  of  the 
colt,  and  caused  It  to  Injure  Itself  as  de- 
scribed In  tbe  evidence,  the  company  Is  not 
.responsible  for  such  fright  or  tbe  conse- 
quences thereof;  for  tbe  evidence  clearly 
shows  that  its  agent  exercised  all  ordinary 
and  reasonable  care  and  diligence  In  connec- 
tion with  the  matter  and  to  prevent  any  In- 
jury to  the  colt,  the  specific  acts  of  alleged 
negligence  In  blowing  the  whistle  being  nei- 
ther unusual  nor  unnecessary  at  the  time 
when  and  the  place  where  it  was  done. 

2.  Tbe  evidence  showed  that  the  colt  was 
Injured  the  last  of  December,  lOM,  by  run- 
ning into  tbe  fence  and  inflicting  upon  it- 
self two  flesh  wounds  and  spraining  one 
ankle.  These  wounds  were  not  serious,  and 
the  two  flesh  wounds  were  entirely  healed, 
and  as  a  result  of  the  sprained  ankle  there 
was  a  slight  limp.  The  colt  died  five  months 
thereafter  from  some  unknown  disease,  which 
was  thought  by  the  person  who  treated  it 
to  hare  been  colic.  Even  if  tbe  company  was 
liable  for  the  Injuries  which  tbe  colt  received 
In  running  against  the  fence,  unless  it  died 
as  a  result  of  such  Injuries,  the  company 
would  not  be  liable  for  Its  death.  The  facta 
of  this  case,  instead  of  showing,  or  even 
raising  an  Inference,  that  the  death  was  the 
result  of  the  injuries.  Indicated  very  clearly 
that  death  was  caused  by  some  disease  whol- 
ly unconnected  with  the  injurlesi  We  there- 
fore conclude  that  there  was  no  evidence 
of  negligence  on  tbe  part  of  the  defendant 
railway,  but  tbat,  on  the  contrary,  any  pre- 
sumption of  negligence  arising  from  the  in- 
juries was  fully  rebutted  by  the  positive 
and  imcontradlcted  testimony  of  unlmpeacb- 
ed  witnesses,  and  tbat  the  death  of  the  colt 
resulted,  not  from  the  Injuries  received  In 
December,  but  from  -some  disease  wholly 
disconnected   therefrom   in  April   following. 

Tbe  judgment  of  the  superior  court  in 
overruling  the  certiorari  and  refusing  a  new 
trial  is  reversed. 


WILLIAMS  V.  PAIN  ft  STAMPS.     (No.  85.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

Justices  of  thb  Pxaob  —  Pbocedttbs  —  Con- 

tinuanob. 

In  a  justice's  court  a  suit  upon  an  uncon- 
ditional contract  In  writing  may  be  tried  at  the 
first  term,  although  a  plea  be  filed,  if  the  plain- 
tiff be  pre-sent  and  willing  to  proceed  to  trial. 
Even  at  the  first  term  the  defendant  cannot 
continue  tbe  case  as  a  matter  of  right. 

Russell,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  Superioi;  Court,  Wilkes  County: 
H.  M.  Holden,  Judge. 

Action  by  Fain  &  Stamps  against  George 
Williams.     Judgment^  for^^Ia|ntl5^^^j^. 
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firmed  on  certiorari,  and  defendant  brings 
error.    A£9rmed. 

I.  T.  Irvln,  Jr.,  for  plaintiff  In  error.  Jas. 
M.  Pltner,  for  defendants  In  error. 

POWELL,  J.  This  decision  Is  conversant 
merely  about  the  meaning  of  one  word — ^the 
word  "consenting."  The  plaintiff  sued  In  a, 
justice's  court  upon  an  unconditional  con- 
tract in  writing.  The  defendant's  counsel 
appeared  at  the  first  term  and  filed  what 
amounted  to  a  plea  of  the  general  Issue.  The 
plaintiff  Insisted  upon  an  Immediate  trial  of 
the  case,  and  the  court,  over  objection  of  de- 
fendant's counsel,  allowed  blm  to  proceed. 
He  obtained  a  Judgment,  and  the  defendant 
sought  by  certiorari  to  set  the  same  aside, 
on  the  ground  that  under  the  law  the  caae 
was  not  triable,  over  his  objection,  at  the 
first  term.  The  judge  of  the  superior  court 
overruled  the  certiorari,  and  error  is  assigned 
to  that  ruling. 

CiT.  Code  1895,  li  4133-4135,  governing  the 
practice  in  such  cases,  are  as  follows: 

"Sec.  4133.  All  cases  before  a  justice  of 
the  peace  stand  for  trial  at  the  time  and 
place  designated  in  the  summons,  and  shall 
be  then  and  there  tried,  unless  continued  ac- 
cording to  law. 

"Sec.  4134.  Whenever  the  defendant  in  the 
justice's  court  on  an  unconditional  contract 
in  writing  uinkes  defense,  he  shall  make  such 
defense  at  the  first  term. 

"Sec.  4185.  When  such  defense  Is  thus 
made,  the  cause  shall  stand  for  trial  at  the 
next  term  (subject,  however,  to  continuance 
as  provided  by  law):  Provided,  that  said 
cause  may  be  tried  at  the  term  when  said 
plea  Is  filed,  If  the  plaintiff  or  his  attorney 
is  present  consenting  thereto." 

The  original  plaintiff  says  that  he  was  pres- 
ent and  consenting  to  a  trial  at  the  first 
term,  and  that  the  case  Is  within  the  proviso 
of  section  4135.  The  defendant  says  the  word 
"consenting,"  ex  vl  termini,  connotes  the  con- 
currence of  another  volition  with  that  of  the 
plaintiff;  that  the  plaintiff's  willingness  to 
try  at  the  first  term  Is  not  sufllclent,  but  that 
there  must  be  also,  on  the  defendant's  part,  a 
willingness  to  try  before  consent  can  exist; 
that  one  person  cannot  consent  until  there 
Is  another  willing  person  to  consent  with.  It 
is  Insisted  that  the  individual  action  of  a 
single  mind  may  be  called  "assent,"  but  not 
"consent."  To  this  proposition  the  majority 
of  this  court  cannot  assent,  whether  we  vlevi 
It  from  a  phllolcglcal  or  from  a  judicial  stand- 
point The  synomic  discrimination  between 
the  words  "assent"  and  "consent"  Is  not  based 
on  the  distinction  between  single  and  Joint 
volition;  but,  according  to  the  authority  of 
the  Standard  Dictionary.  Webster's  Inter- 
national Dictionary,  and  Crabb's  English 
Synonyms,  "assent  respects  the  judgment,  con- 
sent respects  the  will." .  The  word  "consent," 
us  Is'  true  with  most  of  our  English  words,  has 
many  shades  of  meaning;  and  it  is  frequently 
used  to  exprras  the  notion  of  "a  voluntary 


accordance  with  or  concurrence  In  what  Is 
done  or  proposed  by  another."  From  an  ety- 
mological standpoint  the  prefix  "con"  does 
Imply  joint  action;  but  In  the  interpreta- 
tion of  statutes  we  look  to  the  ordinary,  not 
the  etymological,  signification  of  words. 
Loosely,  the  word  "consent"  is  used  inter- 
changeably with  the  words  "assent,"  "acqui- 
escence," "concurrence,"  "agreement,"  "ap- 
proval," and  "permission."  However,  best  us- 
age always  distinguishes  it  from  "assent"  and 
kindred  words,  according  to  the  shade  of  mean- 
ing just  pointed  out;  "consent"  connoting  indi- 
vidual volition,  and  "assent"  individual  judg- 
ment. As  an  act  of  judgment  we  may  assent 
to  the  necessity  of  a  surgical  operation,  but 
from  lack  of  fortitude  may  not  have  the  will 
power  to  consent  to  it  Thus,  Shakespeare 
makes  the  poor  apothecary,  whom  Romeo 
tempts  with  money  in  order  to  induce  blm  to 
furnish  the  poison  for  the  c<mtemplated  sui- 
cide, reply,  "Poverty,  but  not  my  will,  con- 
sents." This  same  writer  also,  in  the  open- 
ing verses  of  Henry  VI,  In  lamenting  the 
death  of  the  former  Henry,  uses  the  word 
"consent"  to  express  the  Idea  of  individual 
volition,  when  he  calls  upon  the  comets  to 
scourge  "the  bad  revolting  stars,  that  have 
consented  into  Hoiry's  death."  The  power 
of  the  colonial  legislature  to  permit  or  to 
refuse — Its  unilateral  volition — Is  Implied  by 
the  use  of  this  word  as  it  appears  In  the 
excerpt  from  the  Declaration  of  Independ- 
ence: "He  has  kept  among  us.  In  times  of 
peace,  standing  armies,  without  the  consent 
of  our  Legislature."  In  the  biblical  usage  of 
the  word  the  same  idea  of  the  action  of  the 
individual  will,  as  distinguished  from  Judg- 
ment is  preserved.  The  murderers  of  Ste- 
phen laid  down  their  clothes  at  the  feet  of  a 
young  man  named  Saul  (Paul);  and,  though  he 
took  no  part  with  them,  his  wish  and  will  in 
the  matter  is  expressed  by  the  words,  "And 
Saul  was  consenting  unto  his  death."  Acts, 
vlll,  1.  Certainly  there  is  no  intention  to  in- 
timate that  there  was  an  agreement  among 
the  guests  who  were  invited  to  the  marriage 
feast,  and  yet  it  is  said  of  them,  "All,  with 
one  consent  began  to  make  excuse."  Luke, 
xiv,  18.  Note  the  use  of  the  word  "one"  to 
complete  the  sense  in  this  quotation.  The 
last  phrase  of  Rom.  1,  3,  which,  according  to 
the  translation  of  1611,  reads,  "Who  knowing 
the  judgment  of  God,  that  they  which  prac- 
tice such  things  are  worthy  of  death,  not  only 
do  the  same,  but  have  pleasure  In  them  that 
do  them,"  is  rendered  in  the  revised  version 
of  1881,  "But  also  consent  with  them  that 
practice  them,"  and  thus  "have  pleasure  in" 
and  "consent  with"  are  recognized  as  inter- 
changeable terms.  Compare  with  this  last 
extract  Ps.  1,  18,  "When  thou  sawest  a  thief, 
thou  consentedst  with  him."  To  express  the 
individual  action  of  his  spiritual  volition 
Paul  says  (Rom.  vll,  16):  "If,  then,  I  do  that 
which  I  would,  I  consent  unto  the  law  that 
Is  good."  The  king  of  England  is  alwa}-s 
said  to  assent  not  to  con^nt,  to  aa  act  of 
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Parliament;  (or  theoretically  he  has  no  per- 
sonal will  or  choice,  and  merely  expresses 
bis  Judgment  as  to  whether  the  law  is  for 
the  people's  good. 

When  we  come  to  the  law  we  find  this 
■hade  of  meaning  still  preserred,  though  not 
always  so  closely  as  In  literature,  where  lin- 
guistic precision  receives  more  care.    For"  ex- 
ample, the  expression  "age  of  consent"  stands 
In  close  legal  relation  to  the  phrase  "against 
her  win."    In  that  topic  of  criminal  law  in 
which   these  expressions  are  most  familiar, 
the  volition,  not  the  judgment,  of  the  female, 
l8  considered.    Her  judgment  may  oppose  the 
act;    and  yet  if,  as  In  the  case  of  the  fair 
young  woman  of  Byron's  poem  who,  "swear- 
ing die  would  ne'er  consent,  consented,"  her 
will  does  not  oppose,  the  crime  is  not  com- 
plete.   When  we  desire  to  express  the  meeting 
of  the  minds  of  the  parties  to  a  contract.  It 
is  not  customary  to  use  the  word  "consent" 
alone;    but,  to  insure  greater  precision,  we 
say    "mutuality    of    consent,"    or    "mutual- 
ity of  assent" — the  former  being  the  more 
accurate   expression.     If    it    had   been    in- 
tended  by   section  4135   of   the   Civil   Code 
of  1895  to  make  such  cases  triable  at  the 
first  term  only  when  both  parties  are  will- 
ing, some  such  expression  as  "mutual  con- 
««it,"   or   "consent   of   the    parties,"    would 
have  l>een  used.    Compare  sections  5126  and 
4848.     The  manifest  legislative  intent  Is  to 
give  to  the  plaintiff  the  right  to  exercise  his 
own  volition  as  to  whether  the  trial  shall 
be  had  at  the  first  term  or  the  second,  subject, 
of  course,  to  the  right  of  the  defendant  to 
continue  for  cause.    This  gives  to  the  plain- 
tiff no  undue  advantage.    It  merely  protects 
him   against  the   legal   surprise  which   may 
arise  from  the  filing  of  the  plea,  and  affords 
him  the  time.  If  he  needs  It,  to  make  prepara- 
tion to  meet  the  matters  set  up  In  defense. 
The  defendant  has  already  had  10  days'  no- 
tice of  the  plaintiff's  demand,  and  la,  there- 
fore, ordinarily  expected  to  be  ready  for  trial 
at  the  first  term.     If  the  plaintiff  Is  also 
ready,  there  Is  no  need  for  further  delay.  The 
law  may  justly  extend  to  the  plaintiff.  If  be 
wishes  it,  further  time  to  meet  a  plea  just 
filed,  without  affording  the  defendant  further 
delay  when  he  Is  or  should  be  ready  for  trial. 
Of  course,  if  the  defendant  is  not  ready,  and 
can  make  a  proper  showing  for  a  continuance, 
the  magistrate  may  grant  It 
Judgment  Afilrmed. 

RUSSELL,  J.,  dissents. 


CARROLL  T.  HUTCHINSON.    (No.  255.) 
(Court  of  Appeals  o(  Georcia.     May  24,  1907.) 
1.  Plkadiro — Facts  ob  Conolusionb— Allk- 

OATIONS  of  FBAU1>— SUFFICIKNCT. 

A  plea  alleging  fraud,  but  not  alleging  spe- 
dfic  acts  constitutmg  fraud,  should  be  stricken 
on  demurrer. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dia. 
vol.  39,  Pleading,  H  12,  28%.] 


2.  EVIDKNCE— PaBOL  OB  EXTBIRSIC  EVIDXNCK 

Affecting  Wbitinos— Vabting  Tebvs  of 

WBnTEN   COWTBACT. 

One  who,  in  the  absence  of  fraud,  know- 
iogly  gives  his  promissory  notes  for  a  sum  of 
money  for  the  purchase  price  of  land,  for  which 
be  accepts  from  the  payee  of  the  notes  a  bond 
for  title,  conditioned  upon  the  payment  of  that 
sum,  cannot  defeat  the  collection  of  the  notes 
by  showing  an  antecedent  executory  agreement 
on  the  payee's  part  to  give  him  the  land,  or  a 
part  of  the  purchase  price,  or  to  sell  it  to  him  at 
a  price  different  from  that  stated  In  the  written 
contract 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  g  2043.] 

3.  SaMK— SUFFICIENCT. 

The  evidence  demanded  a  verdict  for  the 
plaintiff. 
(Syllabus  by  tlie  Court) 

Error  from  City  Court  of  TbomasviUe; 
C.  P.  Hansen,  Judge. 

Action  between  Timothy  Carroll  and  B.  P. 
Hutchinson.  From  the  judgment  Carroll 
brings  error.    Reversed. 

M.  Baum,  W.  C.  Snodgrass,  and  B.  P.  8. 
Denmark,  for  plaintiff  in  error.  Theo.  Tito*, 
for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


GRB8HAM  et  al.  v.  HEWATT.  (No.  814.) 
(Court  of  Appeals  of  Georgia.  May  24,  1907.) 
CoHTRAtTTs— LeoALrrT  OF  Object  ai»d  Com- 

8IDKBATI0N— SUPPBESSIOH    OF    CBIHINAL 

Pbosecution. 

This  case  ia  controlled  by  the  decision  of 
the  Supreme  Court  in  Jones  v.  Peterson,  43  S. 
E.  417,  117  Ga.  58,  and  the  cojies  therein  cited. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Gwinnett 
County;   C.  H.  Brand,  Judge. 

AcUon  by  William  Hewatt  against  J.  M. 
Oresham  and  others.  From  the  judgment, 
defendants  bring  error..  Affirmed. 

Gresham,  having  been  arrested  on  a  t>a8- 
tardy  warrant,  made  the  following  contract: 
"The  State  v.  Joseph  Gresham.  Warrant 
for  Bastardy.  Miss  L.  D.  Hewatt  Pros.  It 
Is  agreed  by  the  parties  to  the  above-stated 
matter  that  WUllam  Hewatt,  father  of  Miss 
L.  D.  Hewatt  take  said  child  bom  of  the 
said  Miss  L.  D.  Hewatt,  and  care  for  and 
maintain  said  child  and  support  same;  that 
said  Joseph  Gresham  agrees,  for  and  In  con- 
sideration of  the  support  of  said  child  and 
the  dismissing  of  said  warrant  against  him, 
to  pay  to  said  William  Hewatt  the  sum  of 
three  dollars  per  month,  to  be  paid  as  fol- 
lows: [The  payments  to  be  made  are  set 
out]  This  shall  be  In  full  liberality  [of  the 
liability]  on  the  part  of  said  Joseph  Gres- 
ham for  the  support  maintenance,  or  educa- 
tion of  said  child  or  its  mother,  and,  if  lie 
complies  with  the  payments  when  they  be- 
come due,  shall  be  a  bar  to  any  further  pros- 
ecution as  to  said  matter.  But,  should  said 
Joseph  Gresham  fail  to  pay  any  of  said 
payments  when  they  become  due,  then  said 
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prosecution  Is  at  liberty  to  bare  another  war- 
rant Issued  for  said  Joseph  Gresham  for 
said  charges.  Then  the  same  is  to  be  a  bar 
and  release  of  any  further  liberality  [liabil- 
ity?] of  said  Joseph  Gresham  to  said  Wil- 
liam Hewatt  on  this  contract,  or  any  liberal- 
ity [liability]  of  his  securities  on  same  for 
any  further  sum,  or  any  part  of  same. 
Should  said  child  die  at  any  time,  then  said 
payments  on  same  shall  cease,  except  what 
Is  then  due  on  same,  or  the  proportion  of  the 
amount  due  on  same,  except  the  $18  due 
December  25,  1901,  which  is  to  be  paid  in  any 
event  This  contract  Is  to  be  nonnegotiable 
and  nontransferable.  The  said  Monro  Gres- 
ham and  Sam  Ewing  and  [7]  bind  ourselves 
to  said  William  Hewatt  for  the  amounts  of 
each  of  the  payments  of  |3  per  month  for 
said  ten  years,  and  agree  to  see  the  same 
paid  when  due.  And  each  of  ub  hereby  waive 
all  exemptions  of  the  homestead  against  the 
payment  of  any  part  of  said  sums  which  will 
become  due  on  this  contract  It  is  imder- 
stood  and  agreed  that  there  shall  be  no  fur- 
ther prosecution"  of  said  Joseph  Gresham  for 
said  ofFense,  or  any  other  ofCense  arising  out 
of  same,  provided  said  Joseph  Gresham  com- 
piles with  his  part  of  this  contract.  Wit- 
ness our  hands  and  seals  this  the  20th  day 
of  September,  1901.  J.  J.  Gresham.  [L.  S.] 
J.  M.  Gresham.  [L.  S.]  S.  J.  Ewing  [L.  S.] 
Executed  In  the  presence  of  E.  T.  Nix."  The 
sureties  having  been  sued  on  default  of  pay- 
ment of  certain  of  the  Installments,  and  a 
Judgment  having  been  rendered  against  them, 
they  sought  to  avoid  it  on  the  following 
grounds:  That  the  contract  is  Illegal,  be- 
cause the  consideration  is  the  suppression  of 
a  criminal  prosecution ;  that  the  contract  Is 
also  Illegal  for  the  reason  that,  under  Pen. 
Code  1895,  S{  1248-1250,  the  only  mode  of 
requiring  a  putative  father  to  support  and 
maintain  a  bastard  •child  is  that  set  forth 
therein;  that  the  contract  Is  merely  an 
optional  one  on  the  part  of  the  defendants; 
that  under  the  contract  a  suit  thereon  and 
a  criminal  prosecution  might  be  maintained 
at  the  same  time.  One  of  the  sureties  also  set 
up  that  he  signed  the  contract  under  duress, 
to  prevent  his  son,  the  putative  father  of  the 
bastard,  from  going  to  Jail;  that  the  son 
was  under  arrest,  and  incarceration  was  im- 
mediately threatened. 

O.  A.  Nix,  for  plaintiffs  hi  error.  F.  F. 
Juhan  and  M.  D.  Irwin,  for  defendant  in  er- 
ror. 

POWELL,  J.    Judgment  affirmed. 


TURNER  ▼.  WARE.    (No.  289.) 

(Court  of  Appeals  of  Georgia.    May  24;  1907.) 

1.  CoNTBACTS— Actions — Defenses— Fraud. 

Where  a  party  has  been  induced  to  enter 
into  a  contract  by  a  willful  fraud  on  the  part 
of  the  other  party,  calculated  to  deceive  and 
irhi^  does  deceive,  the  defrauded  party  may  set 


up  the  fraud  in  his  defense  to  an  action  on  the 
contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §  420.] 

2.  Bills  and  Notes  —  Actions  —  DsransB— 

Fraud  . 

In  a  suit  on  a  promiSBory  note  against  the 
maker  thereof,  the  defense  was  that  the  maker 
had  been  induced  to  sign  the  same  by  a  mis- 
representation of  a  material  fact,  made  willfully 
to  deceive  him  by  the  holder  thereof.  Held,  it 
was  error  to  exclude  the  testimony  in 'proof  of 
this  defense  and  to  direct  a  verdict  for  the 
plaintitr. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  $  2^3.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  A.  D.  Ware  against  J.  D.  Turn- 
er. Judgment  for  plaintiff,,  and  defendant 
brings  error.    Reversed. 

B.  Douglas  Feagin,  for  plaintiff  in  error. 
L.  O.  Moore,  for  defendant  in  error. 

HILL,  O.  3.  Ware  sued  Turner  In  a  Jus- 
tice's court  on  a  note  for  $65  for  rent  of  a 
store  on  BHrst  street.  In  the  city  of  Macon. 
Turner  pleaded  that  he  was  induced  to  sign 
the  note  by  fraudulent  misrepresentations 
made  to  him  by  Ware,  and  pleaded  set-off 
and  recoupment  against  Ware  of  $85.  The 
facts  of  the  transaction  between  Ware  and 
Turner  were  substantially  as  follows:  In 
March,  1906,  Turner  was  renting  a  store  on 
Second  street  in  Macon,  and  was  paying  $60 
per  month,  and  his  rent  notes  were  outstand- 
ing until  October  1,  1906.  Ware  was  renting 
a  store  on  First  street  under  a  lease  to  Oc- 
tober 1,  1907.  Turner  did  not  know  wliat 
rent  Ware  was  paying.  Ware  wanted  to  ex- 
change stores  with  Turner,  and  they  agreed 
to  make  an  exchange  of  stores,  and,  as  both 
parties  had  rent  notes  outstanding,  it  was 
agreed  that.  In  order  to  avoid  the  trouble  of 
making  new  notes,  each  would  continue  to 
pay  his  outstanding  notes  for  the  rent  of  the 
Bt(Hre  each  had  been  occupying,  and  they 
would  adjust  between  themselves  the  differ- 
ence in  the  rent;  and  each  took  the  other's 
word  as  to  what  rent  he  was  paying.  Turn- 
er told  Ware  that  he  was  paying  $60  per 
month  for  his  store,  which  was  the  truth. 
Ware  told  Turner  that  he  was  paying  $65  per 
month  for  his  store,  which  Turner  relied  up- 
on as  being  the  truth;  but  in  fact  Ware  was 
only  paying  $50  x>er  month  for  his  store,  and 
his  notes  for  this  amount  were  outstanding. 
Under  these  representations,  which  each  ac- 
cepted as  true,  and  which  each  acted  upon, 
the  exchange  of  stores  was  made.  Under 
this  contract  Turner  gave  his  notes  to  Ware 
for  $65  for  the  monthly  rent  which  Ware 
said  his  store  had  been  costing  him;  and  it 
was  agreed  that  Turner  should  pay  these 
notes  each  month  by  taking  up  his  own  notes 
for  $60  for  the  rent  monthly  of  the  store  he 
had  occupied  on  Second  street,  and  pay  Ware 
the  $5  difference  in  the  rent  of  the  two  stores 
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la  moDe7.  Turner,  relying  upon  the  truth- 
fulness  of  Ware's  statement  and  having  no 
cause  for  suspecting  any  deception  or  fraud, 
paid  and  took  up  bis  $(n/  notes  each  month 
lor  six  months  after  the  exchange  of  stores 
was  made.  This  payment  covered  the  roit 
of  the  store  vrblcb  Ware  had  moved  Into,  and 
which  bad  been  occcupled  by  Turner  from 
April  1,  1906,  to  October  1,  1906.  and.  In  ad- 
dition. Turner  paid  to  Ware  the  $5  per  month 
for  five  months,  thereby  taking  up,  in  pursu- 
ance of  the  agreement,  five  of  his  $65  notes 
whidi  he  bad  given  to  Ware.  Turner  taaving 
thus  paid  his  six  $60  notes,  and  in  addition 
the  $5  dlfTerence  in  tlie  rent  of  the  stores  to 
Ware,  be  was  only  due,  at  the  time  the  suit 
was  brought  on  the  $65,  the  sum  of  $5,  as- 
sninlng  that  there  bad  been  no  misrepresen- 
tation or  fraud,  and  that  Ware's  contention, 
as  claimed,  was  correct.  Ware's  suit  ^as  for 
the  full  amount  of  $65  and  Interest,  and  Turn- 
er claimed  that  be  had  paid  rent,  when  Ware ' 
sued,  $85  more  than  the  aggregate  rent  of 
the  First  street  store  according  to  what  Ware 
was  actually  paying  therefor  when  the  ex- 
change of  stores  was  made;  this  $85  being 
composed  of  the  $5  difference  In  the  rent  of 
tbe  two  stores  for  the  five  months,  which 
Tnmer  bad  paid  to  Ware,  and  the  $10  per 
month,  which  Turner  had  paid  as  the  differ- 
ence In  rent,  relying  ux>on  the  statement  of 
Ware  that  Iiis  monthly  rent  was  $65,  Instead 
of  $50.  The  evidence  for  the  defense  clearly 
established  the  truth  of  Turner's  contention; 
it  being  shown  that  Ware  as  a  matter  of  fact 
was  only  paying  $50  per  month  for  bis  store, 
and  not  $65,  as  was  represented.  Tbe  court, 
however,  ruled  out  all  tbe  testimony  for  tbe 
defense,  and  directed  the  Jury  to  return  a 
verdict  for  the  plaintiff  Ware  on  tbe  note  of 
$66  for  tbe  full  amount,  with  Interest  Tbe 
def aidant  made  a  motion  for  a  new  trial, 
based  on  the  usual  statutory  grounds  and  the 
Judgment  of  the  court  excluding  the  testi- 
mony In  support  of  bis  defense  and  in  direct- 
ing a  verdict  for  tbe  plaintiff. 

We  think,  under  the  evidence  submitted  by 
tbe  defendant,  tbe  court  erred  In  excluding 
this  testimony  and  in  directing  a  verdict  for 
the  plaintiff,  and  erred  In  not  granting  a  new 
trial.  Civ.  Code  1895.  ^  4026,  defines  legal 
fraud  as  "misrepresentation  of  a  materia) 
tact,  made  willfully  to  deceive,  *  •  • 
and  acted  on  by  tbe  opposite  party."  Tbe 
evidence  submitted  by  the  defendant  shows 
that  Ware  did  make  a  misrepresentation  to 
Turner  as  to  the  amount  of  rent  paid  month- 
ly for  bis  store.  It  cannot  be  assumed  other- 
wise than  that  this  misrepresentation  was 
made  willfully  to  deceive.  Of  course.  Ware 
knew  what  amount  of  rent  he  was  paying 
for  bte  store,  and  such  misrepresentation  was 
acted  on  by  Turner  under  tbe  belief  that  it 
was  tbe  truth.  This  leaves  for  consideration 
only  the  question  as  to  whether  such  misrep- 
resentation was  of  "a  material  fact"  Under 
tbe  contract  made  between  tbe  parties,  the 
exact  amount  of  rent  each  was  paying  for  his 


store  was  a  material  fact,  as  determining  the 
amount  eacb  was  thereafter  to  pay  on  the  ex- 
change of  stores.  It  was  understood  that  the 
man  whose  rent  was  the  less  of  the  two  was 
to  pay  to  the  other  the  difference.  If,  there- 
fore. Ware  had  not  made  the  mlsrepreseuta- 
tion  to  Turner,  to  wit  that  his  store  cost  him 
$65  rent  per  month,  but  had  told  him  tbe 
truth,  to  wit  that  his  store  was  only  $50  rent 
per  month,  instead  of  Turner  paying  Ware 
$5  per  month  as  the  difference  In  rent  Ware 
under  the  terms  of  the  agreement  would  have 
paid  Turner  $10  per  month  as  the  difference 
in  rent  This  misrepresentation,  therefore, 
took  out  of  Turner's  pocket  $5  per  month  that 
he  paid  to  Ware  as  the  difference  in  tbe  rent 
as  represented  by  Ware,  and  kept  out  of 
Turner's  pocket  $10  per  month  which  Ware 
should  have  paid  him  as  tbe  difference  In  the 
actual  rent  of  the  two  stores.  If  these  facts 
were  true,  and  the  evidence  submitted  by  the 
defendant  gave  him  the  right  to  have  that 
fact  determined  by  a  Jury,  then  the  plaintiff 
was  not  only  guilty  of  legal,  but  actual,  fraud. 
If  either  party  to  a  transaction  conceals  some 
fact  which  Is  material,  which  is  within  his 
own  knowledge,  and  which  It  is  bis  duty  to 
disclose,  be  is  guilty  of  actual  fraud.  Civ. 
Code  1896,  ||  4026,  4026,  4027;  In  re  Tappan, 
22  Pac.  257,  6  L.  R.  A.  428,  13  Am.  St  Rep. 
174.  In  Epps  ▼.  Waring,  93  Ga.  765,  20  S.  B. 
645,  Mr.  Justice  Lumpkin  says:  "It  is  a  uni- 
versally recognized  doctrine,  supported  by  all 
respectable  text-writers,  and  upheld  in  every 
well-considered  case,  bearing  upon  this  sul)- 
Ject  that  where  a  party  has  been  Induced  to 
enter  into  a  contract  by  willful  fraud  on  the 
part' of  the  other  party,  calculated  to  deceive 
and  which  does  deceive,  tbe  defrauded  party 
may  set  up  the  fraud  In  bis  defense  to  an  ac- 
tion upon  the  contract."  Under  these  deci- 
sions, the  defense  set  up  in  this  case  was 
good,  and  the  evidence  submitted  by  the  de- 
fendant entitled  blm  to  a  verdict,  unless  such 
evidence  was  controverted;  and  we  think  that 
our  learned  brother  of  the  trial  court  erred  in 
excluding  the  testimony  of  tbe  defendant 
and  In  directing  a  verdict  for  the  plaintiff, 
and  In  refusing  to  grant  tbe  defendant  a  new 
trial. 
Judgment  reversed. 


THOMPSON  V.  BEACHAM.    (No.  837.) 
(Court  of  Appeals  of  Georgia.    May  24,  1907.) 

1.  Justices  or  thb  Peace— Review— Certio- 
B  A  B I  —  Arsweb  or  Magistrate  —  Suffi- 
ciency. 

While  the  answer  of  the  trial  magistrate 
to  a  writ  of  certiorari  must  verify  the  fact  that 
a  final  judgment  has  been  rendered,  yet  an  an- 
swer which  merely  verifies  the  rendition  of  a 
final  judgment,  without  more,  is  entirely  in- 
sufficient, where  the  certiorari  Is  brought  to  cor- 
rect errors  in  the  proceedings  which  were  had 
at  the  trial,  and  ui>on  which  such  judgment  was 
rendered. 

2.  Same— Points— Vebification. 

Allegations  in  the  petition  for  certiorari. 
not  verified  by  the  answer,  are  not  to  be  taken 
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as  admitted,  and  present  nothing  (or  determina- 
tion, either  by  toe  superior  or  the  appellate 
court  Landrum  v.  Moss,  07  S.  E.  965,  1  6a. 
App.  216 ;  Little  v.  Fort  Valley,  51  S.  E.  601, 
123  Oa.  503;  Brown  v.  Gainesville,  53  S.  E. 
1002,  125  Ga.  238. 
(Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Pike  County; 
E.  3.  Reagan,  Judge. 

Action  between  E.  B.  Thompson  and  J.  H. 
Beacham.  From  the  Judgment,  Thompson 
brings  error.    Reversed. 

O.  D.  Domlnick,  for  plaintiff  In  error.  Jas. 
M.  Smith,  for  defendant  In  error. 

POWELL,  J.    Judgment  reversed. 


DOWNEY  V.  FOGARTY.     (No.  299.) 

(Court  of  Appeals  of  Georgia.    May  24,  1907.) 

ExBOB,  Wbit  of— Evidence— SuFFicntNCY. 

In  this  case  no  error  of  law  is  complained 
of,  and  the  verdict  was  fully  authorised  by  the 
evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  between  M.  J.  Downey  and  D.  O. 
Fogarty.  From  the  Judgment,  Downey  brings 
error.    Affirmed. 

Saml.  H.  Myers,  and  Wallace  B.  Pierce, 
for  plaintiff  In  error.  D.  O.  Fogarty,  pro 
se. 

HILL,  C.  J.    Judgment  afSrmed 


HATER  V.  BATBB.    (No.  302.) 

(Conrt  of  Appeals  of  Georgia.    May  24,  1907.) 

Ebbob,  Writ  of— Nonappbabanct  of  PnAiN- 
TiFF  IN  Ebbob— Affibmanck— Damages. 
This  case  was  brought  to  this  court  by 
writ  of  error,  and  when  called  in  its  order  there 
was  no  appearance  for  the  plaintiff  in  error. 
The  defendant  in  error  moved  the  court  to  open 
the  record,  and  asked  for  an  affirmance  of  the 
Judgment  and  damages  for  delay,  under  Civ. 
Code  1895,  §  5594.  In  compliance  with  this  mo- 
tion, the  record  was  opened  and  the  case  consid- 
ered. There  is  no  merit  whatever  in  the  ex- 
ceptions of  the  plaintiff  in  error,  and  this  fact 
taken  in  connection  with  his  failure  to  appear 
and  prosecute,  shows  that  he  must  have  brouKht 
the  case  here  for  delay  only.  It  is  ordered  that 
the  judgment  be  affirmed,  and  that  10  per  cent. 
on  the  amount  of  the  judgment  in  the  court 
below  be  awarded  against  the  plaintiff  in  error 
in  favor  of  the  defendant  in  error  as  damages 
for  bringing  the  case  here  for  delay  only.  Cra- 
ton  V.  Hackney,  17  S.  E.  124,  91  Ga.  192; 
Avera  v.  Vason,  42  Ga.  234. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah,  T.  M. 
Norwood,  Judge. 

Action  between  William  Bater  and  S.  E. 
Bater.  From  the  Judgment,  William  Bater 
brings  error.    Affirmed. 


J.  E.  Myrick,  for  plaintiff  In  error.    Bobt 
L.  Cioldlng,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed,  with  dam- 


REED  ▼.  STATE.    (No.  459.)  I 

(Conrt  of  Appeals  of  Georgia.    June  19,  1907.)       | 
HoMioiDE— Evidence  —  Suffioiewot  —  Mar-       i 

SI^UOHTEB.  ! 

There  was  no  evidence  in  this  case  to  au- 
thorize a  charge  upon  the  subject  of  manslaugh- 
ter or  a  conviction  for  that  offense.  ' 
(Syllabus  by  the  Court.)  { 

Error  from  Superior  Court,  Hall  County;  . 
J.  J.  Klmsey,  Judge. 

James  Reed  was  conTlcted  of  manslaugb-  | 
ter,  and  he  brings  error.    Reversed. 

Thompson  &  Bell  and  H.  H.  Dean,   for       ' 
plaintiff  In  error.    W.  A.  Charters,  Sol.  Gen. 
and  F.  M.  Jotmson,  for  the  State. 

POWELL,  J.  The  deceased  was  found 
mortally  wounded.  The  defentlant  was  ac- 
cused of  murdering  him.  The  evidence  was 
entirely  circumstantial.  Whoever  killed  the 
deceased,  if,  indeed,  his  death  was  not  ac- 
cidental, struck  him  on  the  head  with  some 
blunt  Instrument,  probably  a  piece  of  wood. 
The  record  discloses  none  of  the  circumstan- 
ces under  which  the  mortal  blow  was  given. 
The  evidence  connecting  the  defendant  with 
the  crime  was  very  slight;  but  It  is  manifest 
that  he  was  guilty  of  murder,  (f  he  was  the 
person  who  committed  the  unexplained  homi- 
cide. While  manslatighter  may  be  shown  by 
circumstantial  evidence,  yet  In  all  such  cases 
enough  of  the  actual  details  of  the  killing 
must  appear  to  relieve  the  transaction  from 
the  presumption  that  it -was  unprovoked  and 
malicious. 

The  wisdom  of  the  rule  that  manslaughter 
should  not  be  submitted  to  Juries  In  cases 
of  homicide,  where  the  defendant  Is  gniHty  of 
either  murder  or  nothing,  is  exemplified  in 
the  present  instance.  It  appears  from  the 
record  that  the  trial  Judge  at  first  instructed 
the  Jury  that  there  was  no  manslaughter  in 
the  case;  that  the  Jury  should  find  the  de- 
fendant guilty  of  murder,  or  else  they  should 
acquit  him.  After  three  days'  deliberation 
the  Jury  reported  that  they  stood  six  for 
acquittal  and  six  for  conviction.  The  Judge 
then,  upon  a  change  of  mind,  gave  them  in- 
structions upon  manslaughter;  and  in  a  few 
minutes  the  Jury  returned  a  verdict  finding 
the  defendant  guilty  of  tliat  offense.  This 
verdict  was  manifestly  a  compromise,  where- 
in twelve  men,  widely  apart,  six  believing  the 
defendant  a  murderer,  six  believing  him  In- 
nocent, gave  up  their  honest  convictions  and 
found  him  guilty  of  an  offense  of  which,  un- 
der the  law  and  the  evidence,  he  could  not 
have  been  guilty  at  all,  in  order  to  relieve 
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themselTes  of  further  consideration  of  the 
case    Under  the  well-establlsbed  rule  In  this 
atate,  a  new  trial  refmlts. 
Judgment  reversed. 


RODSCH  y.  GREEN.     (No.   33a) 
(Court  of  Appeals  of  Georgia.    May  28,  1907.) 

1.  JtrmcEs  OF  THB  Peace  —  Appeal  —  Dis- 
inssAL. 

An  appeal  is  a  de  novo  investigation,  and 
should  not  be  dismissed  l)ecauiie  of  the  almence 
of  either  party  to  the  cause.  The  action  may  be 
dismissed  for  such  absence  and  failure  to  prose- 
cute the  case  on  the  part  of  the  plaintiff,  but 
the  appeal  cannot  be  dismissed  for  that  reason. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  31,  Jnstices  of  the  Peace,  ff  640.] 

2.  Save. 

Consequently,  where  judgment  In  favor  of 
the  defendant  had  been  rendered  by  a  justice  of 
the  peace,  and  the  case  had  been  appealed  to 
the  superior  court,  it  was  error,  for  nonappear- 
ance of  the  plaintifiF,  to  dismiss  the  appeal,  or^ 
der  an  affirmance  of  the  jndjnnent  in  favor  of 
the  defendant,  and  enter  judgment  for  costs 
igainst  the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jones  County; 
H.  O.  Lewis,  Judge. 

Action  by  J.  A.  Ronscb  against  Thomas 
Qnea.  Judgment  for  defendant  before  a 
justice.  An  appeal  therefrom  to  the  superior 
court  was  dismissed,  and  plaintiff  brings  er- 
ror.  Reversed. 

R.  Douglas  Feagin,  for  plaintiff  In  error. 
Johnson  &  Jobnson,  for  defendant  In  erro(. 

RUSSELL,  J.  Rouscb  brought  a  com- 
plaint on  a  note  against  Thomas  Green. 
Green  filed  a  plea  of  non  est  factum,  and 
otba  pleas  In  addition  thereto.  On  the  trial 
of  the  case  before  the  Justice,  a  judgment 
was  rendered  In  favor  of  tbe  defendant. 
The  plaintiff  appealed  tbe  case  to  the  supe- 
rior court  When  the  case  was  called  in  its 
order  In  the  superior  court,  neither  the  appel- 
lant nor  bis  counsel  was  present.  The  de- 
fendant announced  ready  and  made  a  motion 
to  dismiss  the  appeal,  and  thereupon  tbe 
court  granted  the  following  order  and  judg- 
ment: "Jones  Superior  Court,  October  Term, 
1906.  Tbe  wtlhin  case  having  been  called  in 
Its  regular  order,  and  there  being  no  appear- 
ance for  tbe  appellant,  it  is  ordered,  upon 
motion  of  tbe  defendant,  that  tbe  appeal  be 
dismissed,  the  judprnent  of  the  lower  court 
be  sustained,  and  that  defendant  recover  of 
plaintiff  all  costs  of  this  suit,  to  be  taxed  by 
tbe  clerk."  Tbe  plaintiff  (now  plaintiff  In 
error)  excepts  to  this  judgment,  and  alleges 
that  the  court  erred  In  entering  up  the  judg- 
ment and  order  above  set  forth,  and  in  dis- 
missing tbe  appeal,  and  In  ordering  tbe  judg- 
ment of  the  justice's  court  afidrmed  at  plain- 
tiff's coat. 

There  Is  but  one  question  presented  for  ad- 
judication, and  that  Is  whether  the  defend- 
ant In  a  case  pending  on  appeal  has  the  right 
to  dismiss  tbe  appeal,  or  is  restricted  to  a 


motion  to  dismiss  tbe  case.  The  objection 
of  the  plaintiff  in  error  is  limited  to  this  one 
question,  for  the  reason  that  there  cannot 
be  any  error  in  the  judgment  of  the  superior 
court  In  affirming  the  judgment  of  the  Jus- 
tice's conrt,  if  tbe  defendant  bad  tbe  right 
to  dismiss  tbe  appeal;  for,  If  so,  tbe  law  It- 
self would  afnrm  tbe  Judgment  of  tbe  jus- 
tice's court.  This  has  been  held  In  Fagan 
v.  MCner,  81  Ga.  75,  6  S.  B.  177;  and  the 
same  principle  is  embodied  in  tbe  concluding 
portion  of  section  4470  of  tbe  CTIvIl  CJode  of 
1805.  We  tblnk  tbe  Judge  of  tbe  superior 
court  erred  In  dismissing  tbe  appeal  on  the 
motion  of  defendant's  counseL  Although  it 
Is  true  that  the  appeal  merely  suspends  judg- 
ment, It  Is  nevertheless  true  that  the  appeal 
Is  a  proceeding  de  novo.  So  far  as  concerns 
the  opposite  party  (the  respondent),  tbe  pres- 
ent case,  when  appealed,  was  an  original 
suit  on  the  promissory  note,  brought  In  tbe 
superior  court  As  such  original  suit,  and 
thus  considered,  when  tbe  plaintiff  failed  to 
appear  tbe  defendant  could  do  nothing  ex- 
cept move  to  dismiss  the  action;  and,  the 
appeal  making  tbe  case  In  tbe  Justice's  court 
stand  In  tbe  same  relation  to  tbe  respondent 
as  If  the  case  had  been  brought  In  tbe  superi- 
or court  and  bad  never  been  tried,  tbe  de- 
fendant's rights  were  no  greater  than  If  that 
bad  been  originally  done. 

Counsel  for  defendant  In  error  urges  that. 
If  tbe  defendant's  only  remedy  Is  to  dismiss 
tbe  case  on  appeal,  such  a  rule  would  be 
harsh  and  unjust  because  the  plaintiff.  In 
that  event,  could  renew  his  action,  and  the 
judgment  of  the  "justice  would  become  a  nul- 
lity. Tbe  learned  counsel  for  defendant  in 
error  asks:  "How  can  a  defendant  In  a  case 
like  this  ever  get  any  benefits  from  the 
judgment  in  the  lower  court,  if  be  Is  forced 
to  dismiss  the  case  on  appeal?"  And-  ho 
then  proceeds  to  argue:  "All  the  plaintiff 
would  have  to  do  would  be  to  remain  away, 
and  thus  either  force  the  defendant  to  dis- 
miss the  case  on  appeal  or  await  his  pleas- 
ure for  trial.  The  plaintiff  can  keep  on  liti- 
gating, and  worry  tbe  defendant  until  the 
statute  bars  bim."  Even  if  this  be.  true 
(though  It  is  not  usual  for  plaintiffs  to  pros- 
ecute fruitless  suits),  we  can  only  follow  the 
law.  By  Civ.  Code  1895,  i  448»:  "An  ap- 
peal to  tbe  superior  court  Is  a  de  novo  Inves- 
tigation. It  brings  up  the  whole  record  from 
the  ponrt  below,  and  all  competent  evidence 
is  admissible  on  tbe  trial  thereof,  whether 
adduced  on  a  former  trial  or  not.  Either 
party  Is  entitled  to  be  heard  on  the  whole 
merits  of  the  case."  The  judgment  appealed 
from  is  in  no  legal  sense  final.  Until  the  ap- 
peal was  disposed  of,  the  case  was  undeter- 
mined, and  there  could  be  no  final  judgment 
on  tbe  merits.  "Tbe  appeal  opened  the  case 
to  a  full  hearing  on  all  the  Issues  made.  Its 
effect  was  to  suspend  the  first  judpnient." 
Had  tbe  judgment  been  for  the  plaintiff,  it 
would  have  "bound  tbe  property  of  the  de- 
fendant to  no  greater  extent  thjurto  nr^ent 
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Its  alienation  between  that  time  and  tbe 
signing  of  the  Judgment  on  the  appeal." 
Williams  T.  McDanlel,  77  Ga.  6.  By  tbe 
proTisions  of  Civ.  Code  1895,  {  4471,  "no  pee- 
son  shall  be  allowed  to  withdraw  an  appeal 
after  it  shall  be  entered,  but  by  the  consent 
of  the  adverse  party,"  and,  except  for  de- 
fects in  the  appeal  proceedings,  this  is  tbe 
only  provision  for  disralsslug  an  appeal.  If 
the  appeal  Is  properly  In  court,  and  all  the 
requirements  of  law  with  relation  to  appeals 
have  been  compiled  with,  and  there  is  no  de- 
fect as  to  time,  bond,  sureties,  etc.,  the  ap- 
peal cannot  be  dismissed  by  tbe  opposite  par- 
ty, except  upon  the  same  terms  as  any  other 
action  originating  In  the  court.  And  we  fail 
to  see  any  peculiar  hardship  In  this.  Tbe 
defendant  on  the  appeal,  if  be  is  the  respond- 
ent, can  move  to  dismiss  the  case,  and  it  is 
true  it  can  be  brought  again.  If  the  cause 
was  an  original  action,  all  tbe  defendant 
could  do  would  be  to  dismiss  tbe  case,  and 
It,  too,  could  be  brought  again.  It  Is  true 
tbat,  80  far  as  our  Investigation  extends,  in 
all  the  cases  in  which  the  Supreme  Court 
has  held  it  to  be  error  to  dismiss  the  appeal, 
the  defendant  was  tbe  appellant  But  this 
does  not  alter  the  rule.  The  reason  why  In 
any  case  it  is  error  to  dismiss  such  an  ap- 
peal Is  tbat  both  parties  have  the  same  right 
(If  tbe  case  is  properly  in  court)  to  be  heard 
upon  the  merits  as  if  it  bad  never  been 
tried. 

The  only  reason  tbe  defendant  In  error 
gives  why  it  should  be  otherwise  Is  tbat  If 
he  had  moved  to  dismiss  the  case,  and  it  bad 
been  dismissed,  plalntlflF  could  sue  again, 
whereas.  If  the  appeal  can  t>e  dismissed,  he 
would  hold  the  judgment  rendered  by  tbe 
Justice  in  bis  favor.  This  would  violate  the 
express  provision  of  section  4469,  which 
makes  an  appeal  a  new  investigation.  With- 
out referring  to  numerous  authorities  which 
amply  sustain  our  view  of  this  subject,  we 
think  the  question  is  fully  settled  In  tbe  case 
of  Bateman  v.  Smith  Gin  Company,  98  Ga. 
219.  25  S.  B.  422:  "Where  a  plaintiff  falls 
to  appear  and  prosecute  bis  case,  it  Is,  of 
coarse,  tbe  right  of  the  defendant  to  move 
to  have  the  same  dismissed  for  want  of  pros- 
ecution; and  this  Is  tbe  only  proper  course 
to  be  pursued,  unless  there  has  been  filed  a 
plea  of  set-off,  or  some  other  defense  in  the 
nature  of  a  cross-action  against  the  plaintiff. 
In  tbat  event,  it  might  be  the  right  of  tbe 
defendant  to  proceed  to  prove  bis  counter- 
dalm  and  take  Judgment  thereon;  but,  even 
then,  tbe  merits  of  tbe  plaintiff's  cause  of 
action  would  not  be  affected  by  the  rendition 
of  a  Judgment  in  tbe  defendant's  favor  upon 
bis  counterclaim."  See,  also,  Qrlffln  Marble 
Works  V.  Padgett,  77  Ga.  497,  498;  Central 
Ry.  Co.  V.  Howard,  112  Ga.  917,  38  S.  K  338; 
Montgomery  v.  Foucbe,  125  Ga.  43,  53  S.  B. 
767;  Furniture  Co.  v.  Edwards,  105  Ga.  240- 
242,  31  S.  E.  161.  In  Singer  Mfg.  Co.  v. 
Walker,  77  Ga.  649,  tbe  exact  question  was 
decided,  except  tbat  the  defendant,  Instead 


of  tbe  plaintiff,  appealed  from  the  Judgment 
of  tbe  justice  of  the  peace;   but  tbe  reason 
of  tbe  decision  is  stated,  and  is  the  same  as 
that  upon  which  we  base  our  Judgment. 
Judgment  reversed. 


GIRABDBAU   v.   CITY   OF   ATLANTA- 

(No.  449.) 

(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

Insitbancb — Insttbakce  Bbokeb. 

One  who,  by  virtue  of  a  contract  with  a 
firm  of  general  insorance  agents,  solicits  insur- 
ance for  their  oflSce  and  for  their  ofiBce  alone, 
and  who  receives  for  his  compensation  a  portion 
of  the  commissions  paid  by  the  insurance  com- 
panies on  tbe  business  so  solicited,  and  who 
does  not  otherwise  engage  in  any  insntanoe  busi- 
ness. Is  not  an  insurance  broker. 
(Syllabos  by  the  Court) 

Brror  from  Superior  Court,  Falt<m  Clounty; 
J.  T.  Pendleton.  Judge. 

Action  by  the  city  of  Atlanta  against  G.  H. 
GIrardean.  Judgment  for  tbe  city,  and  de- 
fendant brings  error.    Beversed. 

B.  B.  Arnold  and  J.  B.  Bidley.  for  plain- 
tiff in  error.  J.  L.  Mayson  and  W.  P.  Hill, 
for  defendant  In  error. 

POWELL,  J.    Judgment  reversed. 


DALTON  GROCBBT  00.  v.  TYSON  & 

VICKEBS.     (No.  861.) 

(Court  of  Appeals  of  Georgia.    June  26.  1907.) 

Warr   of    Bbbok  —  Review  —  Questions    of 

Fact. 

No  error  of  law  is  complained  of.  The  ver^ 
diet  is  supported  by  evidence  and  approved  by 
the  trial  court  This  coort  has  no  authority  to 
disturb  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  {f  8948-3950.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  NasbviUe;  H.  B. 
Peeples,  Judge. 

Action  between  the  Dalton  Grocery  Com- 
pany and  Tyson  &  Vickers.  From  the  Judg- 
ment, tbe  Dalton  Grocery  Company  brings 
error.    AfiStmed. 

Hendricks,  Smith  &  Christian,  tor  plaintiff 
in  error.  W.  G.  Harrison  and  Bale  A  Knlgbt, 
for  defendants  In  error. 

HILL,  0.  3.    Judgment  affirmed. 


HBNBY  VOGT  MACH.  00.  ▼.  BAILEY. 

(No.  846.) 

(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

CHATTII,    MOBTGAGEB— FArLURE     TO     FII.B     OB 

Recobd  Mobtoagb— Actuai.  Notice. 

A  sale  of  personal  property  to  secure  a 
debt,  where  the  property  remains  in  the  posses- 
sion of  the  vendor,  is  Inoperative  and  void  as 
against  third  persons,  unless  it  is  rednced  to 
writing,  in  which  event  it  will  be  good  as  to 
third  persons  when  recorded,  or,  when  not  re- 
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corded,  aa  to  aubsequent  purchasers  or  creditors 
who  have  actual  notire  of  such  sale.  When  such 
sale  is  not  in  writing,  the  personal  property 
must  be  delivered  into  the  possession  of  the  ven- 
dee aa  security  for  the  payment  of  the  debt,  to 
be  valid. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  {  872.] 

(Syllaboa  by  the  Conrt) 

Error  from  City  Court  of  Amerlciu;  0. 
R.  Crisp,  Judge. 

Action  by  the  Henry  Vogt  Machine  Com- 
pany against  W.  D.  Bailey.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

G.  R.  BIIlB^  for  plaintiff  In  error.  W.  A. 
Dodson,  for  defendant  In  error. 

HILL,  C.  J.  The  Henry  Vogt  Macbine 
Company  filed  a  materialman's  Hen  against 
E.  D.  Ansley  on  October  6,  1903;  said  lien 
being  on  the  real  estate  in  the  city  of  Amerl- 
cus  on  which  the  ice  plant  of  E.  D.  Ansley 
was  situated,  and  also  the  buildings,  machin- 
ery, etc.,  embracing  the  whole  plant,  includ- 
ing the  property  claimed  by  W.  D.  Bailey. 
The  said  machhie  company  foreclosed  its  ma- 
terialman's lien  and  obtained  a  Judgment  es- 
tablishing the  Hen,  and  also  obtained  In  the 
same  suit  a  general  Judgment  against  E.  D. 
Ansley.  The  Judgment  !n  rem  and  the  Judg- 
ment in  iKrgonam  were  both  obtained  on 
January  20,  1905.  The  fl.  fa.  Issued  thereon 
was  levied  on  the  property  of  E.  D.  Ansley, 
tacludlng  a  certain  "Laidlaw,  Dunn  &  Gordon 
air  compresser,  with  attacbmoits."  This 
fl)eciflc  property  was  claimed  by  W.  D.  Bail- 
ey. On  the  trial  of  the  claim  ease  the  Jury 
found  the  property  not  subject,  and  there- 
opon  a  motion  for  a  new  trial  was  made  by 
the  plaintiff,  which  was  overruled,  and  the 
plaintiff  excepted. 

The  undisputed  evidence  showed  that  this 
property  claimed  by  Bailey  was  bought  by 
Ansley  In  July,  1903,  from  the  Latta-Martln 
Pump  Company,  of  Hickory,  N.  0.  The  prop- 
erty was  not  paid  for  at  the  time  it  was  pur- 
chased, and  Ansley  gave  four  notes  for  the 
purchase  money,  which  were  indorsed  by  W. 
D.  Bailey,  who  subsequently  paid  these  notes. 
When  Bailey  paid  the  notes,  Ansley  told  him 
that  he  could  retain  title  to  the  property  un- 
til he  was  repaid.  Possession  of  the  prop- 
erty, however,  was  not  delivered  to  Bailey, 
but  remained  In  Ansley.  Neither  did  Ansley 
execute  any  writing  or  bill  of  sale  to  Bailey 
for  the  property.  It  was  simply  a  verbal 
agreement  between  Ansley  and  Bailey.  Be- 
fore the  record  of  its  materialman's  Hen  by 
the  machine  company,  and  when  a  line  of 
credit  was  extended  by  It  to  Ansley,  Ansley 
informed  the  secretary  and  treasurer  of  the 
machine  company  that  the  property  in  ques- 
tion belonged  to  Bailey,  that  Ball^  had  paid 
for  the  property,  and  that  it  was  his  pn^ 
erty,  and  that  the  title  thereto  was  to  remain 
in  him  until  he  was  repaid.  The  trial  Judge, 
In  his  Judgment  overruling  the  motion  for  a 
new  trial,  makes  the  foUowing  statement: 


"After  consideration,  the  court  is  of  the  opin- 
ion that  the  evidence  makes  out  a  verbal 
conditional  sale  between  Ansley  and  Bailey, 
claimant,  before  the  flliiig  of  materialman's 
lien  by  the  Henry  Vogt  Machine  Company. 
In  the  opinion  of  the  court,  the  law  requires 
the  recording  of  conditional  sales  to  protect 
innocent  purchasers.  The  uncontradicted  evi- 
dence in  this  case  is  that,  before  the  lien  was 
ever  filed  or  sued  oat,  Adam  Vogt,  the  secre- 
tary and  treasurer  and  general  manager  of 
the  plaintiff,  was  given  actual  notice  by 
Ansley  that  the  property  Involved  in  this 
claim  was  the  property  of  Bailey,  claimant" 

The  court  tried  the  case  on  the  theory 
that  the  facts  showed  a  conditional  sale.  We 
do  not  think  that  under  the  facts  a  condi- 
tional sale  wag  shown.  It  was  at  most  a  sale 
to  secure  the  payment  of  a  debt  To  consti- 
tute a  valid  sale  of  personal  property  to  se- 
cure the  payment  of  a  debt,  so  as  to  be  good 
as  against  subsequent  creditors,  a  bill  of  sale 
to  the  property  must  be  executed  by  the  ven- 
dor to  the  vendee,  and  recorded.  If  such  bill 
of  sale  is,  however,  not  recorded,  but  has 
been  actually  executed,  and  the  creditor  has 
actual  notice  of  it,  then  the  title  conveyed  by 
it  shall  be  good  as  against  the  claim  of  such 
creditor,  whether  he  be  a  purchaser  or  n 
Junior  lien  holder.  Civ.  Code  1895,  {  2772. 
It  will  thus  be  seen  that  there  must  be  con- 
structive notice  by  the  record,  or  actual  no- 
tice, before  the  vendee's  title  would  be  pro- 
tected. There  might  also  be  a  verbal  sale, 
good  against  subsequent  purchasers  or  cred- 
itors, provided  the  personal  property  sold 
was  actually  delivered  Into  the  possession 
of  the  vendee,  in  which  event  it  would  be  a 
pledge  or  pawn  to  secure  the  debt  Civ.  Code 
1895,  8  2956.  Tbe  facts  in  this  case  show  that 
there  was  neither  a  written  bill  of  sale  nor 
a  verbal  sale  with  delivery  of  possession  of 
the  property  as  a  pledge  or  pawn.  There 
seems  to  have  been  simply  a  verbal  under- 
standing or  agreement  between  Ansley  and 
Bailey,  by  which  the  title  to  the  property  was 
to  remain  In  Bailey  untU  he  was  repaid  tbe 
money  which  he  advanced  for  the  payment 
of  the  property.  The  question  of  notice, 
therefore,  to  the  machine  company,  which 
the  learned  Judge  seemed  to  rely  upon  as  pro- 
tecting Bailey,  tbe  claimant,  we  think  was 
wholly  immaterial,  for  the  sale  of  the  prop- 
erty in  question  to  Ansley  by  tbe  Latta-Mar- 
tln Pump  Company  and  the  delivery  of  the 
property  to  him  were  absolute  so  far  as  tbe 
rights  of  third  parties  were  concerned,  and  the 
mere  verbal  agreement  between  Ansley  and 
Bailey  was  Inoperative  as  to  all  parties  deal- 
ing with  Ansley.  It  follows,  therefore,  that 
the  property  in  question  was  subject  both  to 
tbe  materialman's  lien  of  the  machine  com- 
pany and  to  the  special  Judgment  thereon,  and 
was  also  subject  to  the  general  Judgment  of 
the  machine  company  against  Ansley.  We 
therefore  think  that  the  trial  court  erred  in 
not  granting  a  new  trial.  ^^  ■ 

Judgment  reversed.  Dgitized  by  vjOOQIC 
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HAM  T.  BROWN  BROS.    (No.  31S.) 
(Court  of  Appeals  of  Georgia.     May  24,  1007.) 

1.  Pbinicpal  and  Agent— Declabations  or 
Agent— Proof  of  Agency. 

Primarily  the  declarations  of  an  alleged 
asent  are  not  admissible  to  jirove  the  agency. 
If  the  agency  be  otherwise  prima  facie  proved, 
such  declarations  then  become  admissible  in 
corroboration.  Jones  v.  Harrell,  35  S.  B.  690, 
110  Ga.  380,  and  ciUtions. 

[EM.  Note.— For  cases  in  point  see  Cent.  Oif. 
vol.  40,  Principal  and  Agent,  {  40.] 

2.  Same. 

If,  after  the  agency  is  prima  facie  estab- 
lished, the  alleged  agent  be  introduced  as  a  wit- 
ness and  deny  the  apency,  evidence  of  such  dec- 
larations are  admissible,  not  only  to  corroborate 
the  testimony  tending  to  establish  the  agency, 
but  also,  if  the  proper  foundation  be  laid,  to 
impeach  him  as  a  witness.  Jones  t.  Harrell,  35 
S.  E.  600,  110  Ga.  381. 
8.  Same— Evidence  of  Otheb  Tbansactioms. 

Where  It  is  sought  to  show  that  the  defend- 
ant's husband  was  her  agent  in  transactions 
with  the  plaintiff,  evidence  of  transactions  wiUi 
other  persons,  in  which  he,  with  her  subsequent 
ratification,  acted  as  her  agent,  is  not  admissi- 
ble to  establish  the  agency  in  the  transactions 
with  the  plaintiff.  Conyers  t.  Ford,  36  S.  B. 
947,  111  Ga.  754. 

4.  Evidence— Admissions. 

Admissions  made  by  the  defendant  to  other 
persons  that  her  husband  was  her  general  agent 
may  be  proved  against  her 

5.  Ebbob,  Wbit  of— Review. 

Apart  from   errors  of  the  character  Indi- 
cated in  the  third  headnote,  the  trial  seems  to 
have  been  fair  and  free  from  substantial  enor. 
(Syllabus  by  the  Court.) 

Error  from  City  (Jourt  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Action  by  Brown  Bros,  against  Mrs.  P. 
H.  Ham.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Bevwsed. 

Sam  Ii.  Olive,  for  plalntlB  In  error.  C.  P 
Harris,  for  defendants  In  error. 

POWELL,  J.    Judgment  reversed. 


MORRIS  et  al.  ▼.  DUNCAN.    (No.  284.) 
(Court  of  Appeals  of  Georgia.    May  24,  1007.) 

Appeal— Review. 
No  enor  appears. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  E.  H.  Duncan  against  C.  R.  and 
L.  M.  Morris,  administrators.  .ludgment  for 
plaintlfl,  and  defendants  bring  error.  Af- 
firmed. 

The  principal  points  made  by  the  plaintiffs 
In  error  and  decided  adversely  are  these: 
By  reason  of  a  default,  the  law  Implied,  as 
against  the  defendants  (now  plaintiffs  In  er- 
ror), a  conclusive  admission  of  all  the  facts 
alleged  In  the  petition,  and  he  was  allowed 
to  contest  before  the  Jury  only  the  amount  of 
the  damages.  The  plaintiff  testified  that  the 
value  of  the  goods  taken  by  the  plaintiff 
was  so  much,  and  described  the  damage  done 


to  the  goods.  The  defendant  having  died, 
and  bis  personal  representatives  being  par- 
ties, the  point  was  made  that  the  plaintiff 
was  not  a  competent  witness  to  prove  these 
facts.  The  suit  being  for  the  malicious 
abuse  of  legal  process,  the  Judge  charged 
the  Jury  that  compensatory  damages  for 
the  plaintiff's  wounded  feelings  (but  not 
punitive  damages,  the  defendant  being  dead) 
might  be  allowed.  The  point  Is  made  tbat 
the  plaintiff  did  not  testify  that  her  feelings 
had  been  wounded;  also  tbat  under  the  cir- 
cumstances damages  for  wounded  feelings 
were  not  recoverable.  The  suit  was  original- 
ly against  several  defendants,  all  of  whom, 
the  petition  alleged,  resided  In  Fnlton  coun- 
ty. Subsequently  all  the  defendants,  ex- 
cept the  admlnistratora  of  Morris,  were 
stricken  from  the  suit  Several  terms  after 
this  had  occurred  (the  case  In  the  meantime 
having  gone  to  the  Supreme  Court  and  hav- 
ing been  remanded  to  the  court  below  for 
new  trial)  the  defendants,  on  the  last  trial 
of  the  case,  attempted  to  prove  that  neither 
Morris  nor  his  administrators  bad  ever  lived 
In  Fnlton  county,  but  had  ever  been  resi- 
dents of  Dekalb  county.  The  trial  court 
refused  to  permit  this  to  be  proved.  There 
was  no  plea  to  the  Jurisdiction.  The  court 
charged  the  Jury  that  they  might  In  their 
discretion,  add  interest  to  the  amount  of 
actual  damage  they  should  find  In  the  plain- 
tilTs  favor.  The  point  Is  made  that  Inter- 
est during  the  pendency  of  the  suit  should 
have  been  excluded,  as  the  delay  In  getting 
the  case  to  final  trial  had  been  occasioned 
by  the  plaintiff's  laches. 

W.  H.  Terrell,  for  plaintiffs  In  error.  Ben. 
J.  Conyers,  for  defendant  In  error. 

POWELL,  J.  The  defendants,  through 
their  able  and  untiring  counsel,  have  made  a 
gallant  fight  especially  so  in  the  light  of  the 
handicap  of  the  default  encountered  at  the 
beginning  of  the  case.  See  the  reports  of 
the  same  case,  sub  nom.  Mullins  v.  Mat- 
thews, 122  Ga.  286,  50  S.  E.  101,  and  Morris  v. 
Duncan,  128  Ga.  467,  54  S.  E.  1045.  But  the 
end  has  come  at  last;  for,  after  a  dose  and 
careful  examination  of  the  record,  we  find 
no  error,  and  therefore  affirm  the  Judgm«it 
recovered  by  the  plaintiff. 

Judgment  affirmed. 


ATLANTIC  COAST  LINE  R.  CO.  v.  HART 

LUMBER  CO.     (No.  354.) 
(Court  of  Appeals  of  Georgia.     May  24,  1907.) 
1.  Parties— Substitution. 

A  plaintiflF,  where  it  becomes  necessary  for 
the  purpose  of  enforcing  his  rights,  may  amend 
his  petition  by  substituting  the  name  of  anoth- 
er person,  suing  for  his  use. 

(a)  The  right,  for  the  protection  of  which  such 
amendment  is  allowable,  need  not  be  such  a  right 
as  is  capable  of  direct  enforcement  by  the  orig- 
inal plaintiff,  either  in  law  or  in  equitf,  provid- 
ed it  be  substantiaL  ^->  i 
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(b)  Upon  Barb  an  amendment  being  made,  a 
ame  of  action  must  be  shown  to  exist  in  favor 
of  the  nominal  party. 

[Ed  Note.— For  caaea  in  point,  see  Cent.  Dig, 
Tol.  37,  Parties,  |  88.] 

S.  FuADino — RiTLiRo  ON  Dbmubbbb— Wait- 
er BT  AlCERDVERT. 

A  part7  who  submits  to  a  ruling  on  plead- 
In^  by  filing  an  amendment  to  meet  the  objec- 
tion, waives  nis  right  to  except  on  the  ground 
that  the  amendment  was  not  necessary.  Brant- 
lov  T.  Southerland,  S7  8.  B.  960,  1  Oa.  App. 
m;  Glover  v.  Railway  Co.,  82  S.  B.  876,  107 
Gt.34. 
3.  Sam— PiBA— Cebtaintt. 

An  affirmative  plea,  laclcing  in  certainty 
and  showing  no  reason  why  the  defendant  can- 
sot  make  it  more  certain,  should,  when  the  de- 
fects are  specifically  pointed  out  by  demurrer,  be 
itricken,  unless  amended. 
1  Writ  of  Ewio»—R«v raw— Scope. 

Where  the  judgment  is  reversed  on  account 
of  decisive  errors  in  the  initial  pleadings,  alleged 
errors  occnrring  on  the  trial  will  not  be  consid- 
ered. 

[E<1.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  ff  3331.] 

(Syllaboa  by  the  Court) 

Error  from  City  Court  of  NaslivUle;  H. 
B.  Peeplee,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad 
Company  against  the  Hart  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Beversed. 

HendrlCka,  Smith  &  Christian,  for  plain- 
tiff in  error.  Bule  A  Knight,  for  defoidant 
In  error. 

POWELIi,  J.  The  plaintiff,  the  railroad 
company,  claimed  that  the  defendant,  the 
hiitiber  company,  had  obtained  some  railroad 
iron  under  a  contract  to  rent  and  return  It, 
or,  if  any  portion  was  not  redelivered  on 
demand,  to  pay  the  value  thereof.  These 
contracts  were  not  made  with  the  plaintiff 
that  broogbt  tbe  suit,  but  with  the  Brunswick 
t  Western  Railroad  Company  and  with  the 
Sarannab,  Florida  &  Westetii  Railroad  Com- 
pany. At  the  trial  the  plaintiff  offered  to 
amend  by  striking  its  name  as  plaintiff,  and 
by  inserting  tbe  names  of  the  other  two 
railroad  companies  as  plaintiffs,  suing  for 
Its  use.  The  court  refused  to  allow  this 
amendment.  The  plaintiff  thai  toidered 
lunendment  striking  its  name  as  plaintiff  and 
iii,«ertlng  the  name  of  the  Brunswick  &  West- 
era  Railroad  Company  as  plaintiff,  suing 
for  its  Tise ;  and  the  court  also  refused  this. 
Among  other  things,  tbe  defendant  pleaded 
that  It  had  rented  some  Iron,  but  that  the 
same  bad  been  checked  up  and  returned.  To 
this  plea  the  plaintiff  demurred,  on  the 
ground  that  "it  Is  in  the  nature  of  a  plea 
of  payment,  and  tbe  party  to  whom,  the 
place  where,  and  the  date,  and  tbe  amount 
of  tbe  rail  returned  on  same.  Is  not  set 
forth  as  required  by  law,"  and  that  "it  Is  so 
vague  and  indefinite  until  It  amounts  to  no 
plea  or  defense  whatever."  The  court  over- 
ruled this  demurrer.  Upon  demurrer  to  the 
petition  for  lack  of  certainty,  the  court  re- 
Qoired  an  amendment  of  the  plaintiff.    Tbe 


plaintiff  ammded  to  meet  the  ruling,  and  nomr 
excepts  on  the  ground  that  the  court  erred 
in  requiring  the  amendment  The  trial  pro- 
ceeded, resulted  in  a  nonsuit,  and  several  er- 
rors are  assigned. 

1.  Ordinarily  new  and  distinct  parties  can- 
not be  added  by  amendment;  but  there  are 
exceptions  to  tbls  rule.  One  exception  is 
that  provided  by  Civ.  Code  1895,  I  B105, 
which  allows  a  plaintiff,  when  it  becomes 
necessary  for  tbe  purpose  of  enforcing  his 
rights,  to  substitute  the  name  of  another 
person  in  bis  stead,  suing  for  bis  use.  Since 
such  an  amendment  is  allowable  for  tbe 
designated  purpose  "of  enforcing  the  rights 
of  such  plaintiff,"  some  showing  should  be 
made  to  tbe  court  that  some  right  of  the 
original  plaintiff  Is  connected  with  the  cause 
of  action  he  desires  to  assert  In  the  name  of 
the  nominal  party  to  be  substituted ;  but  this 
right  need  not  be  so  perfect  as  to  be  capable 
of  direct  enforcement,  either  in  law  or  in 
equity.  It  is  analogous  to  the  practice  in 
ejectment,  where  tbe  real  plaintiff  is  allowed 
to  lay  demises  In  tbe  name  of  any  living 
person,  and  recover  upon  any  of  such  de- 
mises, though  he  t>e  unable  to  connect  his  title 
by  legal  evidence  with  tbe  title  of  the  person 
in  whose  name  he  recovers,  provided  that  the 
court  is  satisfied  that  be  bona  fide  claims 
under  such  person,  or  has  some  connection 
with  his  title  See  Couch  v.  Turner,  17  Ga. 
480;  Shanks  v.  Wbite,  86  Oa.  432;  Harper 
V.  Wilkes,  76  Oa.  106;  Kinsey  v.  Sensbough, 
17  Ga.  640.  If  the  court  is  satisfied,  by  the 
showing  made,  that  the  original  plaintiff  has 
directly  or  indirectly  bought  or  otherwise 
acquired  the  substituted  plaintifTs  cause  of 
action,  or  a  substantial  Interest  therein,  he 
should  not  refuse  such  an  amendment  though, 
from  failure  to  comply  with  legal  prerequi- 
sites, or  through  absence  of  formal  proof, 
tbe  plaintiff  cannot  establish  a  fail  legal 
connection  therewith.  Usually  tbe  statement 
of  counsel,  or  the  oath  of  tbe  party  that 
be  does  claim  such  an  interest,  in  the  absence 
of  a  counter  showing,  is  sufficient.  After 
the  amendment  is  made,  tbe  pleadings  must 
show  a  cause  of  action  in  the  nominal  plain- 
tiff, and,  to  authorize  recovery,  the  proof 
must  establish  it.  Therefore  an  amendment 
wblcb  would  have  the  effect  of  substituting 
as  plaintiff  a  person  who,  under  the  plead- 
ings, would  not  have  even  an  apparent  right 
to  sue,  should  be  refused.  This  is  the  hold- 
ing of  the  Supreme  Court  in  Mitchell  v.  Rail- 
way Co.,  Ill  Ga.  771.  36  S.  B.  971,  51  L.  R.  A. 
622  (2),  and  In  Norwich  Union  Insurance  Co. 
V.  Wellhouse,  113  Ga.  970,  39  S.  B.  897.  Tbe 
contention  of  the  defendant  In  error  that  these 
decisions  negative  tbe  privilege  of  an  original 
plaintiff,  wtK>  has  not  tbe  strictly  legal  right 
to  sue,  to  amend  by  substituting  In  his  stead 
and  for  his  use  a  plaintiff  who  has  the 
apparent  legal  right.  Is  not  well  founded.  In 
this  view,  tbe  court  did  not  err  in  refusing 
tbe  amendment  wherein  tbe  plaintiff  sought 
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to  Bubstltate  two  separate  and  distinct  plain- 
tiffs, suing  for  his  use,  but  did  err  In  re- 
fusing the  amendment  (Bering  to  substitute 
the  Brunswids  &  Western  Railroad  Com- 
pany alone. 

2.  The  proposition  announced  in  the  sec- 
ond headnote,  being  well  settled,  needs  no 
diaciisslon. 

3.  The  court  ought  to  have  sustained  the 
plaintiff's  demurrer  to  that  paragraph  of  the 
plea  which  set  up  redelivery;  and.  In  the 
absence  of  an  amendment,  that  much  of  tlie 
defense  should  have  been  stricken.  In  such 
a  plea  the  defendant  should  allege  with  such 
reasonable  certainty  as  he  may  be  able  to 
do  the  time  and  place  of  redelivery,  the  per- 
son to  whom  made,  and  the  amounts  delivered 
in  each  installment.  If  the  delivery  was  by 
Installments.  If  for  any  reason  these  facts 
cannot  be  set  up  in  detail,  the  plea  should 
show  the  court  8(»ne  excuse  for  failure  of 
strict  compliance. 

4.  Where  the  reviewing  court  finds  re- 
versible error  in  the  rulings  of  the  trial  court 
as  to  the  initial  pleadings.  It  is  not  usual  to 
look  further  into  the  record  for  the  con- 
sideration of  errors  assigned  to  rulings  upon 
the  trial,  since  a  new  trial  necessarily  re- 
sults. See  Cagle  v.  Shepard,  1  Ga.  App.  192, 
57  S.  B.  946,  and  cases  cited.  Counsel  for 
defendant  in  error  in  their  brief  have  argued 
as  to  what  they  consider  errors  made  against 
tbem  by  the  court  in  ruling  on  the  demurrer 
to  the  plaintiff's  petltiou ;  but.  In  the  absence 
of  a  cross-bill,  these  matters  are  not  prop- 
erly before  this  court 

Judgment  reversed. 


AUSTIN  V.   M.   FERST'S   SONS  ft  CO. 

(No.  356.) 

(Court  of  AppeaU  of  Georgia.    May  24,  1907.) 

1.  PLEAniNO — PBTITION— DErBOTB— Waiveb. 

AH  exceptions  to  petitions  and  pleas  shall 
be  taken  at  tne  first  term.  If  a  plaintiff's  i)etl- 
tlon  is  Insufficient  in  law,  or  for  any  reason  is 
not  sufficiently  full  to  enable  the  defendant  to 

E*  sad  thereto,  the  defendant  mnst  make  his  ob- 
:tions  at  the  first  term,  or  he  will  be  held  to 
ve  waived  any  objection  which  can  be  cured 
by  amendment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  i  1360.] 

2.  SAMK— AVENDMXNT. 

There  was  no  error  in  allowing  the  plain- 
tiff's petition  to  be  amended  by  adding  the  name 
of  his  counsel.  Currie  v.  Deaver.  57  S.  E.  S^t, 
1  Ga.  App.  11;  Oillis  v.  Atlantic  Coast  Line 
R.  Co.  (Ga.)  56  S.  E.  1003. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  S  676.] 

3.  Motions — Ordeb  Allowing  Auendhxnt— 
Failube  to  Pass— E>ffect. 

The  failure  to  pass  an  order  allowing  an 
amendment  was  immaterial,  when  the  trial  judge, 
in  his  ordpr  overruling  a  demurrer,  used  the  lan- 
guage :  "The  demurrer  is  overniled  after  amend- 
ment allowed" — the  amendment  proposed  being 
clearly  stated  in  writing,  fully  entitled  in  the 
cause,  and  signed  by  counspl.  and  tlie  only  omis- 
sion being  the  signature  of  the  judge.  When 
the  paper  containing  such  an  amendment  has 


been  entered  upon  the  minutes,  and  such  minutes 

have  been  approved  and  signed  by  the  jndge,  the 

writing  is  fully  identified,  and  the  amendment 

authorized. 

4.  Pleading — Auendment— Pktitioii. 

There  was  no  error  in  allowing  the  peti- 
tion to  be  amended  by  adding  thereto  the  name 
of  the  plaintiff's  attorney,  nor  by  alleging  that 
the  account  was  due  and  unpaid,  and  that  the 
defendants  were  a  partnership  composed  of  nam- 
ed individuals.  Perkins  Co.  v.  Shewmake,  46 
8.  E.  832,  119  Ga.  617.  The  words  "M.  Fersf » 
Sons  &  Co."  do  not  import  a  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  (Corporations,  {  2053.  ] 

6.  Evidence— Stateuents  in  Pleadings. 

Evidence  that  the  defendant  admitted  tliat 
the  account  sued  upon  was  correct  is  not  rebut- 
ted by  the  defendant's  plea,  although  sworn  to. 
The  pleadings  only  form  the  issue.  Admissions 
therem  contained  may  be  used  against  tlie  party 
making  them,  but  amrmative  statements  made 
by  him  in  his  own  behalf  have  no  probative  val- 
ue, when  in  conflict  with  sworn  testimony  deliv- 
ered on  the  trial.  The  proof  submitted  was  suffi- 
cient to  prove  the  correctness  of  the  plaintiff's 
account 

6,  TBIAI^-INBTBUCTIOHS— SCFFICIENCT. 

The  charge  of  the  court  was  not  for  the 
reasons  assigned,  erroneous. 
(Syllabus  by  the  C!ourt) 

Error  from  City  Court  of  Naahvllle;  H.  B. 
Peeples,  Judge. 

Action  between  I*  J.  Austin  and  M.  Ferst's- 
Sons  &  (3o.  From  the  Judgment,  Austin- 
brings  error.    Affirmed. 

Hendricks,  Smith  &  Christian,  for  plaintiff 
in  error.  J.  O.  Sirmans  and  Bnie  &  Knigbt, 
for  defendants  in  error. 

BUSSBLL,  J.    Judgment  affirmed. 


DHNNBT  V.  STATE.    (No.  437.) 
(C>>nrt  of  Appeals  of  Georgia.    Jnly  19,  lOm.y 
Ghattxi.  Mobtoaobs  —  Sau  or  Mobtoaoki» 

Pbopebtt— Evidence. 

The  gist  of  the  offense  tmder  Pen.  Code- 
1895,  (  671,  is  the  fraudulent  sale  or  disposition 
of  mortgaged  personal  property,  and  loss  there- 
by sustained  by  the  mortgagee.  The  statute  re- 
quires proof  of  both  elements  of  the  offense. 
Loss,  in  its  legal  sense,  was  not  shown,  where 
the  only  evidence  on  the  subject  was  the  gen- 
eral statement  by  the  prosecutor  that  he  nad 
lost  "a  good  deal  of  valuable  time,  and  had  to 
employ  a  lawyer  to  foreclose  the  mortgage," 
without  stating  the  value  of  such  time,  or  tlie 
amount  paid  or  promised  the  lawyer  for  Us 
services. 

(Syllabus  by  the  Court) 

Brrw  from  Superior  (3ourt  Rabun  0>anty: 
J.  J.  Ktmsey,  Judge. 

R.  J.  Denney  was  convicted  of  a  sale  of 
mortgaged  personalty,  and  brings  error.  Re- 
versed. 

W.  S.  Paris,  ftor  plaintiff  in  error.  W.  A. 
Charters,  Sol.  Gen.,  for  the  State. 

HILIi,  C.  J.  The  plaintiff  in  error  was 
convicted  In  the  superior  court  of  Rabun 
county  of  the  wrongful  sale  of  mortg.iged 
property.  In  violation  of  Pen.  Code  1895.  $ 
671.    There  was  no  conflict  in  the  evidence  on. 
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the  trial,  and  the  following  facts  were  shown: 
The  prosecutor  Indorsed  a  note  for  the  plain- 
tiff In  error  for  $1B0  to  enable  him  to  bor- 
row this  sum  from  one  HlUlard  York.  To 
indemnify  the  prosecutor  as  surety  on  the 
note  the  plaintiff  In  error  executed  a  mort- 
gage to  him  on  two  mules.  The  prosecutor 
testified:  "I  took  the  mortgage  to  Indemnify 
me  and  save  me  harmless  from  loss  In  the 
event  I  had  to  pay  the  note  we  gave  to  York." 
The  plaintiff  In  error  failed  to  pay  the  note 
at  maturity,  and  York  brought  snlt  thereon, 
recovered  a  Judgment  against  both  principal 
and  surety,  and  had  an  execution  issued  and 
levied  on  the  property  of  the  plaintiff  in  er- 
ror, who  was  the  maker  of  the  note,  and 
sold  It;  but  the  amount  realized  failed  to 
satisfy  the  execution  In  full.  Thereupon  the 
prosecutor  foreclosed  his  mortgage,  and,  the 
sheriff  failing  to  find  the  mortgHged  property, 
the  prosecutor  indicted  the  plaintiff  In  error. 
After  the  Indictment  had  been  returned  by 
the  grand  Jury,  the  plaintiff  In  error  paid  off 
the  balance  of  the  debt  for  whldi  the  prose- 
cutor was  liable  as  surety.  The  only  evidence 
as  to  the  prosecutor's  loss  was  the  following 
statement  made  by  him:  "I  suffered  loss  by 
the  sale  of  the  mortgaged  property.  1  lost  a 
good  deal  of  valuable  time,  and  I  had  to 
employ  a  lawyer  to  foreclose  the  mortgage." 
The  proof  failed  to  show  the  value  of  the 
prosecutor's  time  In  dollars  and  cents,  or  that 
he  paid  a  lawyer  anything  to  foreclose  the 
mortgage. 

It  may  be  remarked,  as  Illustrating  the 
question  of  Intent,  that  the  defendant  told 
the  prosecutor  that  he  had  sold  the  mules. 
We  think  that  under  this  evidence  the  con- 
viction of  the  defendant  was  wholly  unsup- 
ported, and  therefore  contrary  to  law.  The 
gist  of  the  offense,  under  this  section  of  the 
Code,  is  the  fraudulent  sale  or  disposition  of 
mortgaged  personal  property,  and  loss  there- 
by sustained  by  the  holder  of  the  mortgage. 
In  other  words,  there  must  be  a  fraudulent 
sale,  and  consequent  loss,  before  this  of- 
fense exists.  Tlie  first  element  of  the  of- 
fense might  have  been  Inferred  In  this  case 
from  the  fact  that  the  sheriff  failed  to  find 
the  property  which  had  been  mortgaged  to 
Indemnify  the  surety  against  loss;  but  the 
evidence  utterly  falls  to  show  that  the  sale 
of  the  mortgaged  property  resulted  In  any 
loss  to  the  surety.  If  the  evidence  shows 
that  the  prosecutor,  as  such  surety.  Incurred 
any  pecuniary  loss  In  prosecuting  his  remedy 
against  the  mortgagor,  or  In  protecting  him- 
self as  such  surety,  this  would  be  such  loss 
as  would  be  covered  by  the  statute;  but  the 
general  statement  that  the  only  loss  Incurred 
by  him  was  that  of  his  valuable  time,  and 
the  employment  of  a  lawyer  to  foreclose  the 
mortgage,  where  the  proof  falls  to  show 
definitely  the  pecuniary  loss  In  some  amount 
to  the  prosecutor,  such  general  statement  of 
loss  is  entirely  too  Indefinite,  vague,  and 
uncertain  to  constitnte  proof  of  loss  as  In- 


tended by  this  penal  statute.  Under  the  un- 
disputed evidence,  the  mortgage  In  this  case 
was  given  to  the  surety  to  Indemnify  and 
save  him  harmless  from  loss  In  the  event  he 
bad  to  pay  the  note  upon  which  be  was 
surety;  and  the  evidence  showed  that  this 
contingency  never  happened,  for  the  entire, 
debt  was  fully  paid  by  the  maker  of  the  note, 
and  the  surety  Incurred  no  loss  whatever  In 
connection  with  his  suretyship. 

For  the  reasons  above  stated,  we  conclude 
that  the  court  erred  in  not  granting  the  de- 
fendant a  new  trial. 

Judgment  reversed. 


OABLB  CO.  V.  HANCOCK.    (No.  S17.) 
(Court  of  Appeals  of  Oeorgia.    May  24,  1907.) 

1.  Salb— Offer  to  Pdtichasb— Appbovai,. 

IJF  a  traveling  salesman,  who  has  no  au- 
thority to  close  a  sale,  takes  from  a  prospective 
purchaser  a  written  contract  agreeinK  to  buy  an 
article  on  named  terms  and  conditions,  but  by 
atlpnlations  in  the  writinit  the  contract  is  sub- 
ject to  the  approval  of  the  agent's  principal,  the 
writing  amounts  to  a  mere  offer,  and  is  unilat- 
eral, until  the  approval  contemplated  has  been 
duly  made. 

fKd,  Note.— For  cases  in  point,  see  (3ent.  Dig. 
vol.  43,  Sales,  |  46.] 

2.  Peauds.  Statut*  o»— Cohtbaot— Appbov- 
Ai.  IN  WBrrrno. 

In  such  a  case,  if  the  contract  relates  to 
"goods,  wares  or  merchandise  to  the  amount  of 
|50  or  more,"  and  is  therefore  within  the  pur- 
view of  the  statute  of  fronds,  the  approval  con- 
templated must  be  in  writing  before  the  contract 
becomes  mutual. 

TEd.  Note.— For  cases  in  point,  see  (3ent  Dig. 
vol.  23,  Frauds,  Statute  of,  |  105.] 

8.  Saueb — Offeb  to  PtmcHASE— Withdrawal. 

In  such  a  case  the  offer  may  be  withdrawn 

at  any  time  before  the  contract  becomes  mutual. 

rEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  43,  Sales,  f  45.] 

(Syllabus  by  the  Court) 

Error  from  City  <3ourt  of  Athens;  Howell 
Cobb,  Judge. 

Action  by  the  Cable  Company  against  A.  C. 
Hancock.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

The  plaintiff's  traveling  salesman  Induced 
the  defendant  to  buy  a  piano,  but  the  sales- 
man did  not  have  the  authority  to  make  a 
binding  contract  of  sale.  He  took,  however,  a 
written  Instrument,  signed  by  the  defend- 
ant, reciting  that  the  plaintiff  had  agreed  to 
sell  him  a  described  piano  for  a  given  sum, 
to  be  paid  at  a  named  date  In  the  future;  the 
condition  being  annexed  that  the  title  should 
remain  In  the  seller  until  paid  for.  It  was 
expressly  recited,  however,  that  the  contract 
was  subject  to  the  approval  of  the  plaintiff. 
The  piano  was  already  In  the  defendant's 
custody,  having  been  previously  left  with  him 
on  trial.  The  salesman  carried  the  contract 
at  once  to  the  plaintiff's  ofiice,  and  turned 
it  over  to  the  manager  in  charge,  who  stated 
that  It  was  satisfactory;  that  the  company 
would  accept  it    The  contract  was  then  de- 
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Ilvered  to  the  bookkeeper,  who  entered  it  on 
the  books.  Afterwards,  on  the  same  day,  the 
defendant  by  telephone  told  the  plalntlfT's 
manager,  at  its  office,  that  he  had  decided 
to  cancel  the  order.  The  manager  replied 
that  he  bad  already  placed  the  contract  on  the 
.books,  and  that  he  conld  not  accept  a  can- 
cellation. No  written  approval  or  acceptance 
of  the  contract  was  shown.  The  defendant 
tendered  back  the  piano,  refusing  to  recog- 
nize the  contract  The  plalntilT  sued  on  the 
contract.  The  piano  was  worth  more  than 
$50.  The  trial  Jndge  directed  a  verdict  for 
the  defendant,  and  the  plaintiff  excepted. 

Jno.  J.  Strickland  and  Thos.  F.  Oreen,  for 
plaintiff  in  error.  Brwln  &'Erwln,  for  de- 
fendant in  error. 

POWEUj.  J.  (after  stating  the  foregoing 
facts).  The  usual  and  implicit  power  of  a 
traveling  salesman  Is  merely  to  take  orders, 
offers  to  buy,  and  not  to  make  completed  con- 
tracts of  sale.  Such  was  the  fact  In  this 
case.  Uvea  In  the  absence  of  a  condition  In 
the  written  instrument  itself  requiring  ap- 
proval or  acceptance  by  the  principal,  the  law 
would  have  Implied  such  a  condition  in  the 
transaction.  The  writing  (although  in  form, 
save  only  for  the  clause  requiring  approval, 
a  binding  contract)  needed  something  to  make 
It  complete,  viz.,  the  acceptance  of  its  terms 
by  the  opposite  party ;  for,  until  the  opposite 
party  agreed  to  sell  on  the  terms  in  the  writ- 
ing mentioned,  the  promisor's  agreemoit  to 
buy  and  to  pay  was  without  consideration. 
Until  the  owners  of  the  piano  made  a  valid 
promise  to  sell,  the  consideration  contemplat- 
ed for  the  promise  to  buy  and  to  pay  was 
unilateral,  and  amounted  only  to  a  mere  offer. 
This  principle  is  now  so  well  established  by 
a  large  volume  of  authority  as  not  to  re- 
quire specific  citations. 

2.  The  price  of  the  piano  was  more  than 
$50,  and  therefore  the  transaction  was  within 
the  purview  of  the  statute  of  frauds,  and  no 
oral  approval  or  acceptance  of  the  contract  by 
the  seller  would  raider  it  binding  on  him. 
Until  the  seller  became  bound  to  the  con- 
tract by  a  writing,  or  by  some  act  which 
would  take  the  transaction  out  of  the  stat- 
ute of  frauds,  the  buyer  could  not  have  held 
him  to  its  terms;  and  it  therefore  was  lack- 
ing in  the  essential  element  of  mutuality. 
Sivell  V.  Hogan,  119  Ga.  171,  46  S.  B.  67. 
Delivery  of  the  piano  under  the  contract,  and 
acceptance  thereof  by  the  buyer,  would  have 
been  sufficient  to  make  the  contract  complete. 
The  buyer's  custody  of  the  piano  under  the 
circumstances  stated,  however,  did  not  have 
this  effect  Compare  Loyd  v.  Wight,  20  Ga. 
574.  65  Am.  Dec.  630;  Id.,  25  Ga.  215;  Bruns- 
wick Gro.  Co.  V.  Lamar,  116  Ga.  1,  42  S.  B. 
860. 

3.  Until  the  contract  became  mutual,  the 
buyer  had  the  right  to  withdraw  his  assent. 
Therefore  he  had  the  right  to  withdraw  it  at 
any  time  before  the  seller  entered  his  written 
approval.    He  exercised  this  right  and  the 


verdict  directed  in  his  favor  was  therefore 
demanded.  See  Sivell  v.  Hogan,  119  Ga  173, 
46  S.  E.  67;  Atlanta  Bu?gy  Co.  v.  Hess  Spring 
Co.,  124  Ga.  338.  52  S.  B.  613,  4  lu  B.  A.  (N. 
S.)  431. 
Judgmoit  affirmed. 


BBDINGPIBLD  &  CO.  r.  BATES  ADVER- 
TISING CO.    (No.  803.) 
(Court  of  Appeals  of  Georgia.    May  28.  1907.) 

1.  PucADiRO — Answer— Striking. 

AVhile  it  is  error  to  strike  an  entire  plea 
when  any  portion  thereof  is  good,  still  an  an- 
swer of  the  defendant  may  properly  be  stricken 
when  the  denials  contained  in  the  answer  to  a 
petition  filed  in  orderly  and  distinct  paragraphs 
are  entirely  inconsistent  with  the  admissions 
made  by  him  in  the  same  connection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  89,  Pleading,  {{  1093-1094.] 

2.  Same — Constbuction. 

Where  a  defendant  denies  the  allegation  of 
indebtedness  on  an  account  sued  on,  but  at  the 
same  time  admits  all  of  the  averments  of  the 
plaintiff's  petition  necessary  to  oonstitate  such 
indebtedness,  the  admission,  and  not  the  denial, 
must  prevail,  as  pleadings  are  to  be  taken  most 
strongly  against  the  pleader. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  i  66.] 

8.  Same. 

Where  a  petition  sets  forth  a  cause  of  ac- 
tion in  orderly  paragraphs,  and  the  plea  and 
answer  thereto  set  up  no  ground  of  defense,  the 
court  may,  at  any  stage  of  the  trial,  give  the 
case  such  direction  as  will  disregard  the  plea. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Macon;  Bobt 

Hodges,  Judge. 

Action  by  the  Bates  AdvertlBing  Company 
against  Bedingfield   &  Go.     Judgment   for 
plaintiff,  and  defendants  bring  error.     Af- 
.  firmed. 

Nottingham  &  Cabanlss,  for  plaintiffs  in 
error.    Steed  &  Ryals,  for  defendant  in  error. 

RUSSELL,  J.  The  Bates  Advertising  Com- 
pany sued  Bedingfield  &  Co.  for  a  balance  of 
an  account  arising  upon  a  written  contract 
The  defendants  except  to  the  striking  of  their 
answer  on  demurrer;  and  the  only  question 
for  our  consideration  Is  wheth«  the  Judge 
of  the  city  court  erred  in  sustaining  the  de- 
murrer. 

The  Bates  Advertising  Company,  in  its  pe- 
tition, averred  that  Bedingfield  &  Co.  were 
indebted  $135  and  interest  upon  ah  account 
and  contract*.  Attached  to  the  petition  were 
a  bin  of  particulars  and  the  contract  relied 
upon.  The  bill  of  particulars  specified  that 
Bedingfield  &  Co.  was  Indebteded  for  "serv- 
ices rendered  on  mail  service  work  (cancella- 
tion clause  at  the  rate  of  $15  for  each  piece), 
$180,"  and  were  entitled  to  credit  for  pay- 
ments of  $15  December  30th,  January  SOth, 
and  February  27th,  respectively,  making  $45 
in  all,  and  leaving  a  balance  due  of  $135.  The 
plaintiff  also  attached,  as  part  of  its  petition, 
three  letters  received  from  the  defendants, 
inclosing  the  above  paym«itB,  in  one  of  wblcb 
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tbe  incIosTiTe  la  referred  to  as  "being  thia 
montb'8  payment  for  services  rendered,"  in 
mother  as  "being  second  payment  of  our  ac- 
count," and  in  the  third  and  last  letter  the 
indosure  la  described  as  "third  payment  on 
onr  contract"  The  cause  of  action  was 
predicated  upon  the  contract,  which  was  es- 
specially-  pleaded  and  attached  to  the  peti- 
tion, together  with  a  letter  from  the  defmd- 
ants,  ayaillng  themselves  of  a  conditional  re- 
lease provided  for  in  the  contract.  The  or- 
der or  contract  relied  upon  by  the  plaintiff 
(and  adnxltted  by  the  defendants  In  tbeir  an- 
swer) la  as  follows: 

"Macon,  Ga.,  Oct  24,  1904. 
"The  Bates  Advertising  Company,  Spruce 
and  Williams  Sts.,  New  York  City— Gentle- 
men:   Ton  may  enter  our  order  for  a  siieclal 
advertising  service  to  be  soat  out  12  times 
daring  a  period  of  12  months  to  a  list  of  3,000 
names.     This  service  Is  to  consist  of  a  spe- 
cial bnslness-getting  plan  covering  12  mail- 
ings; all  tbese  mailings  to  be  fac-simile  type- 
n-ritten    letters,    large   Illustrated   cards,   or 
special  Illustrated  folders,  at  your  discretion. 
The  price  of  service  to  be  $80  per  month  for 
a  period  of  12  months.    It  is  understood  that 
the  order  of  mailing  and  the  character  of 
matter  Is  to  be  whatever  in  your  own  Judg- 
ment will  produce  the  best  results.    It  is  un- 
derstood  that  all  reading  matter,  sketches, 
designs,  and  dummies  are  to  be  submitted  at 
one    time    for   our   approval    or   criticism. 
Should   -we  for  any  reason  decide  at  this 
time  not  to  proceed  further  with  the  work, 
we  are  to  be  released  from  this  order,  on  con- 
dition that  we  return  all  matter  and  designs 
to  yon  within  10  days  and  pay  for  the  work 
at  the  rate  of  $15  for  each  form  of  letter, 
card,  or  folder.    It  Is  understood  that  the 
above  price  Includes  the  formulating  of  the 
business-getting  plan,  the  preparation  of  read- 
ing matter,  making  designs,  making  neces- 
sary electrotypes,  printing  all  matter,  folding 
(in  the  case  of  letters,  inclosing  in  envelopes 
and  sealing),  addressing  and  fixing  of  stamps 
(but  does  not  Include  postage),  and  mailing. 
If  matter  Is  to  be  mailed  from  our  ofBce, 
these  iwlces  are  f.  o.  b.  cars.  New  York.    This 
price   does  not  Include  letterheads  and  en- 
velopes, which  will  be  furnished  from  our 
regular  stock,  bnt  does  Include  inserting  In- 
dividuals' names  at  the  heads  of  the  letters. 
"Yoars  truly, 

"[Signed]  Bedlngfleld  &  Co." 
Under  the  clause  allowing  a  conditional  re- 
lease, the  defendants,  on  December  6,  1904, 
wrote  the  plaintiffs:  "We  fear  that  the  ex- 
penditure Involved  In  getting  out  the  circu- 
lars as  contemplated  by  you  in  the  sketch 
submitted  to  us  would  be  larger,  after  figur- 
ing the  postage,  etc.,  than  we  feel  warranted 
In  expending.  We  wIH  therefore  pay  you  for 
the  sketches  rabmltted  at  the  price  stipulated 
In  the  contract" 

The  defendants  denied  indebtedness  In  any 
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sum,  bnt  admitted  that  they  entered  Into  the 
contract  above  set  forth.  They  specially 
pleaded  that  the  plaintiff  did  not  furnish  them 
with  letters  and  advertising  matter  specially 
designed  for  them,  or  specially  designed  by 
Mr.  Charles  Austin  Bates.  The  answer  in- 
sisted that  the  matter  furnished  the  defend- 
ants was  of  like  character  and  kind  with 
that  furnished  to  other  parties  with  whom 
the  plaintiff  had  contracted.  The  defendants 
further  admitted  that  they  decided  and  elect- 
ed not  to  proceed  further  under  the  contract 
and  averred  that  the  forms  submitted  to  them 
were  of  such  nature  and  character  that  they 
did  not  feel  warranted  in  expending  the  large 
sum  necessary  to  mail  them  to  their  custo- 
mers. They  averred  that  on  December  6th, 
at  the  time  they  declined  to  proceed  further 
with  the  advertising  scheme,  they  had  not 
had  opportunity  to  thoroughly  Investigate  the 
character  of  the  matter  submitted  to  them  by 
the  plaintiff,  other  than  to  see  that  the  same 
was  of  poor  quality  and  not  the  work  the 
plaintiff  had  contracted  to  furnish.  The  de- 
fendants admitted  the  contract,  the  submis- 
sion of  specimen,  and  the  payments,  and  ad- 
mitted writing  all  the  letters  attached  to  the 
plaintiff's  petition,  but  insisted  that  the  let- 
ters were  not  special  letters  prepared  for 
their  exclusive  use,  and  especially  that  they 
were  not  prepared  by  Charles  Austin  Bates, 
and  asked  to  recoup  the  $45  paid  by  them. 
The  only  ground  of  defense  set  up  by  the  de- 
fendants, then,  was  that  the  plaintiff  failed 
to  comply  with  the  terms  of  the  contract  In 
that  the  form  submitted  had  not  been  spe- 
cially prepared  for  defendants  by  Charles 
Austin  Bates. 

The  plaintiff  demurred  to  this  defense,  as 
variously  repeated  In  the  fourth,  fifth,  sixth, 
seventh,  ninth,  and  twelfth  paragraphs  of  the 
answer,  on  the  ground  that  the  provisions 
embodied  in  the  defense,  not  being  expressed 
in  the  written  contract  and  being  in  conflict 
with  it  constituted  an  attempt  to  add  to, 
vary,  and  contradict  by  parol  the  terms  of  a 
valid  written  Instrument  Upon  Inspection 
of  the  pleadings  we  think  there  can  be  no 
question  that  this  ground  of  the  demurrer 
was  well  taken  and  properly  sustained.  The 
answer  does  not  seek  to  reform  the  contract 
(and,  indeed,  the  city  court  had  no  Jurisdic- 
tion to  do  so) ;  nor  does  it  set  up  that  there 
was  any  fraud,  accident,  or  mlstalce ;  nor  does 
It  allege  that  the  provisions  sought  to  be  add- 
ed were  embodied  in  a  written  contempora- 
neous agreement  or  In  a  subsequent  parol 
agreement  or  that  the  written  contract  Is 
either  Incomplete  or  ambiguous.  The  provi- 
sions which  the  answer  sought  to  add  are 
In  conflict  with  the  written  contract  which 
distinctly  provides  that  the  character  of  the 
matter  is  to  be  whatever  In  plalntlfTs  Judg- 
ment will  produce  the  best  results,  and  there 
Is  nothing  in  the  contract  providing  that 
"matter  of  like  character  and  kind"  should 
not  be  furnished  by  plaintiff^  jothers,  nor 
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that  the  matter  furnished  to  the  defendants 
should  be  the  work  of  Charles  Austin  Bates. 
These  new  and  distinct  provisions  were  lim- 
itations on  the  rights  of  plaintiff  under  the 
contract,  and  ooald  not  be  added  without  re- 
forming it. 

The  plaintiff  also  demurred  on  the  ground 
that  the  answer  distinctly  admitted  that  the 
reading  matter  and  slcetches  for  designs  were 
submitted  to  the  defendants  for  approval, 
and  the  work  was  approved  and  accepted  and 
agreed  to  be  paid  for  at  the  less  price  under 
the  contract;  the  defendants  electing  the 
smaller  price  on  account  of  the  expense,  and 
thereby  waiving  any  defects  which  had  been 
discovered.  In  the  seventh  paragraph  of  the 
answer,  notice  at  the  time  of  submission  of 
the  character  of  the  work  Is  admitted,  be- 
cause it  is  averred  that  ttie  defendants  saw 
that  the  work  was  of  poor  quality,  and  not 
of  the  kind  the  plaintiff  had  contracted  to 
furnish.  We  think,  therefore,  that  as  to  this 
ground  the  demurrer  was  properly  sustained. 
It  Is  true  that  the  answer  denies  acceptance, 
but  It  clearly  admits  all  the  facts  necessary 
to  constitute  an  acceptance,  to  wit,  the  sub- 
mission of  the  matter  for  approval  and  the 
writing  and  sending  of  the  letter  making  the 
election  and  giving  the  reason  why  they  pre- 
ferred to  pay  $180,  rather  than  I960.  The 
defendants'  denial  of  acceptance  being  In- 
consistent with  the  facts  admitted  by  them, 
there  was  no  error  In  striking  on  demurrer 
that  portion  of  defendants'  plea.  "Where  a 
defendant,  in  bis  answer  to  a  petition  filed 
In  orderly  and  distinct  paragraphs,  •  •  • 
does  not  undertake  to  deny  allegations  In  the 
petition  which  are  entirely  Inconsistent  with 
the  truy>  of  the  denial  set  up  In  the  answer, 
and  the  plaintiff  moves  to  strike  the  answer 
on  this  ground,  it  is  not  error  for  the  court 
to  strike  the  answer  after  giving  the  defend- 
ant ample  opportunity  to  amend  the  same." 
Burns  V.  Condon,  108  Oa.  794,  33  S.  £.  907. 
"The  defendant  could  not  both  admit  and 
deny  its  allegation  of  its  indebtedness  to  the 
plaintiff  on  the  account  sued  on;  and,  as 
its  pleadings  are  to  be  taken  more  strongly 
against  It,  It  Is  the  admission,  and  not  the 
denial,  which  must  prevail."  Williams  Mfg. 
Co.  T.  Warner  Refining  Co.,  125  Ga.  411,  54 
S.  E.  96. 

The  plaintiff  further  demurred  to  the  an- 
swer, as  we  think  properly,  upon  the  ground 
that  the  defendants,  after  admitting  the 
writing  of  the  letter  of  December  6th,  at- 
tempt in  their  answer  to  set  up  other  rea- 
sons for  declining  to  go  on  with  the  service 
than  that  expressed  in  their  letter.  It  seems 
ta  us  that  the  reason  why  they  agreed  to  pay 
the  very  amount  for  which  they  are  being 
sued  would  be  Immaterial  In  any  view  of  the 
case;  but,  however  this  may  be,  as  they  ad- 
mit the  letter,  tbey  are  esto^>ed  from  setting 
np  other  reasons  not  assigned  in  that  letter. 
Fenn  v.  Ware,  100  Oa.  563,  28  S.  E.  238; 
Cowdery  t.  Greenlee,  126  Ga.  786,  66  S.  E. 


918  (1).  "Where  a  party  gives  a  reason  for  I 
his  conduct  and  decision  touching  anytblug 
involved  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  bis  ground  and 
put  his  conduct  upon  anotlier  and  dlffer^it 
ccmslderatlon.  He  is  not  permitted  to  thus 
mend  his  hold.  He  Is  estopped  from  doing 
it  by  a  settled  principle  of  law."  2  Herman 
on  Estoppel,  947. 

The  demurrer  to  the  answer  on  the  ground 
that  the  defenses  that  the  dietches  submitted 
were  not  made  by  Charles  Austin  Bates,  and 
were  not  specially  made  for  the  defendants, 
were  Insufilclent  in  law,  was  properly  sus- 
tained, because  the  defendants'  admission 
showed  that  under  the  election  made  by  tlxem 
the  sketches  submitted  were  to  be  returned 
to  the  plaintiff  at  the  end  of  ten  days,  and 
under  the  election  it  was  immaterial  whether 
these  sketches  were  the  work  of  Bates,  or 
whether  tbey  were  similar  in  character  to 
other  sketches  sent  out  by  the  plaintilf.  "We 
see  no  error  in  sustaining  the  special  de- 
murrers to  which  we  have  referred;  and 
when  the  special  defenses  had  been  tbus 
stricken,  as  there  was  nothing  left  In  the 
answer  except  denials  Inconsistent  with  the 
admissions,  these,  too,  could  properly  be 
stricken,  under  the  principles  so  clearly  an- 
nounced hi  the  Williams  Case,  126  Ga.  408. 
54  S.  E.  95,  to  which  we  have  previously  rfr 
ferred,  and  the  Judgment  rendered  was  an 
inevitable  consequence. 

We  find  no  error  In  the  rulings  complained 
of.  Neither  rescission  nor  recoupment  was 
properly  pleaded;  and.  Indeed,  neither  could 
be  pleaded,  under  the  admissions  made  by  the 
defendants.  The  defendants,  according  to 
the  answer,  got  nothing  for  their  money;  bnt. 
If  they  were  bitten  by  an  empty  scheme.  It 
was  their  own  fault  They  admit  the  con- 
tract, the  submission  of  the  sketches,  and  the 
letters  confirmatory  of  the  first  contract  and 
affording  evidence  of  the  second.  They  ex- 
pressly accepted  the  work  at  the  price  stipa- 
lated  In  the  contract  They  filed  no  plea 
of  failure  of  consideration.  The  litigation 
reached  its  only  legitimate  termination. 

Judgment  affirmed. 


VIRGINIA  BRIDGE  &  IRON  CO.  t. 

CRAFTS.     (No.  42.) 

(Court  of  Appeals  of  Georgia.    Jane  19,  1907.) 

1.  Tbial  —  iNBTBUcrnoRft— AppLicABiLmr    to 
Ibsdes. 

In  no  trial  should  the  scope  of  the  court's 
instructionB  to  the  jury  be  more  limited  or  more 
extensive  than  the  range  of  the  relevant  evidence 
properly  submitted  therein.  Tlie  charge  of  the 
court  should  be  pertinent  and  applicable  to  the 
issues  presented  by  the  evidence,  and  it  is  error 
to  charge  the  jury  upon  a  theory  which  is  not 
sustained  by  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  g  596.] 

2.  Same. 

'VN'here  one  of  the  issues  was  no  contract,  or 
a  certain  definite  contract  charges  applicable  to 
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the  nature  of  a  contract  which  had  not  be«n 
shown  to  exist  were  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  46,  Trial,  J  596.] 

8.  CONTRACTB— CONSTBUCnOH  —  LEQAUTT     OF 

Object. 

A  contract  will  be  constmed  as  made  for  a 
legal,  rather  than  for  an  illegal,  purpose;  and 
the  more  especially  when  such  contract  is  at- 
tacked by  a  party  thereto  who  has  been  benefit- 
ed thereby. 
4.  Sake. 

"Coarta  hold  themselves  bound  to  the  ob- 
•errance  of  mles  of  extreme  caution,  when  in- 
voked to  declare  a  transaction  void,  on  grounds 
of  public  policy ;  and  prejudice  to  the  public  in- 
terest must  clearly  appear  before  a  court  will 
be  warranted  in  pronouncinK  transaction  void 
oa  this  account.  It  is  not  to  be  lightly  inferred 
from  focts  and  circumstances  of  doubtful  import 
and  meaning,  or  which  may  admit  of  different 
constroction,  one  consistent  with,  and  the  other 
opposed  to,  unquestioned  poliCT."  Smith  ▼.  Du- 
boae,  3  S.  B.  314,  78  Ga.  415,  6  Am.  St.  Rep. 
260. 

6.  Sam*— IiEQALiTT  OF  Object— Pbeventioh 
OF  CoifPETiTivE  Bidding. 

"Where  the  government  offers  contracts  for 

Snblic  works  to  the  lowest  bidder,  the  public  is 
eeply  interested  in  free  competition  in  the  bid- 
ding;  and  as  a  general  rule  any  agreements 
among  contractors  to  suppress  the  bidding,  and 
thereby  to  acquire  the  contract  from  the  gov- 
ernment at  a  higher  figure  than  could  otherwise 
be  obtained  if  the  competition  was  left  untram- 
neled,  are  held  to  be  illegal."  15  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  953. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
TOl.  11,  Contracts,  K  659-661.] 

6.  Same. 

"  'A  joint  proposal,  the  result  of  honest  co- 
operation, though  ft  might  prevent  the  rivalry  of 
tlie  parties;,  and  thus  lessen  competition,  is  not 
an  act  forbidden  by  public  policy.  •  •  *  The 
public  may  obtain  at  least  the  benefit  of  the 
joint  responsibility  and  of  the  joint  ability  to 
do  the  service.'  "  "In  all  contracts  secured  in 
such  a  manner,  the  conrts  should  never  hesitate 
to  protect  parties  in  their  agreements  with  each 
other  and  compel  them  to  comply  with  the  terms 
thereof."  Hoffman  v.  McMullen,  83  Fed..  377, 
28  C.  a  A.  183,  45  L.  R.  A.  410.  "The  rule 
rendering  illegal  contracts  suppressing  competi- 
tion in  the  letting  of  public  constructions  does 
sot  render  ille^l  bona  fide  partnership  agree- 
ments for  bidding  for  *nch  contracts,  or  other 
boaa.  fide  arrangements  between  prospective  bid- 
den, whereby  a  bid  for  the  entire  contract  Is 
pat  in  and  the  parties  to  the  agreement  are 
each  to  do  a  part  of  the  work ;  the  object  of 
the  parties  not  being  to  suppress  competition." 
15  Am.  &  Eng.  Enc.  of  Law  (2d.  Ed.)  953. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  11,  CV>ntractm  {{  659-681.] 

7.  Same. 

The  Jndgment  refusing  a  new  trial  ii  not, 
for  any  reason  assigned,  erroneous. 
(SylUbns  by  the  Court) 

Emw  ftom  City  Court  ol  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  tbe  Virginia  Bridge  &  Iron  Com- 
pany against  George  H.  Crafts.  From  the 
Judgment,  plaintiff  brings  error.     Affirmed. 

Artbnr  Heyman,  Dorsey,  Brewster,  How- 
ell &  McDanlel,  and  Francis  L.  Eyles,  for 
plaintiff  In  error.  Westmoreland  Bros,  and 
Hamilton  Douglas,  for  defendant  in  error. 

BU8SBL.L.,  J.  Tbe  Virginia  Bridge  ft  Iron 
Oampany  bronght  their  action  against  George 


H.  Crafts  In  the  city  court  of  Atlanta  to  re- 
cover a  balance  of  $2,850.66  alleged  to  be  due 
on  an  account  for  structural  material  fur- 
nished to  the  defendant,  who  was  a  contract- 
or and  builder  of  bridges.  Defendant  admit- 
ted the  correctness  of  the  account,  but  plead- 
ed a  counterclaim,  by  way.  of  set-off  (aver- 
ring that  the  plaintiff  had  no  ofllce  or  place 
of  business,  or  assets,  in  Georgia),  that  the 
plaintiff  "is  indebted"  to  defendant  in  the 
sum  of  13,836  for  failure  to  comply  with 
certain  agreements  made  between  plaintiff 
and  defendant  as  to  sharing  In  the  work  of 
building  certain  bridges  in  the  Vicksburg 
National  Military  Park,  In  the  state  of  Mis- 
sissippi, let  out  under  competitive  bids  by 
the  United  States  government. 

The  defendant.  In  his  extended  answer, 
avers  that  In  1903  and  1904  both  plaintiff 
and  defendant  were  in  the  business  of  tak- 
ing contracts  to  build  both  substructure  and 
superstructure  of  bridges;  that  plaintiff,  in 
addition  to  being  a  contractor,  was  also  a 
manufacturer  of  structural  steel  superstruc- 
tures; that  defendant  made  a  special  feature 
of  building  substructures,  such  as  excava- 
tions, concrete  bases,  brick  piers  and  walls, 
etc.,  commonly  called  the  "substructure"; 
that  this  fact  was  known  to  plaintiff,  who 
often  let  out  the  substructure  work  of 
bridges  let  to  it  by  entire  contract;  that 
in  January,  1903,  when  the  United  States 
called  for  bids  looking  to  the  construction 
of  certain  bridges  In  the  Military  Park,  ne- 
gotiations were  entered  Into  between  plain- 
tiff and  defendant  that  they  should  so  ar- 
range their  bids  as  that  defendant  should 
put  In  the  only  bid,  with  the  understanding 
and  agreement  that  plaintiff  should  have 
the  steel  work,  or  superstructure,  and  de- 
fendant the  other  work,  or  substnieture,  on 
whatever  contracts  might  be  awarded  by 
the  United  States  government  to  defendant; 
that  the  bid  so  made  by  defendant  was 
partly  for  the  use  and  benefit  of  plaintiff  and 
at  prices  for  the  respective  portions  agreed 
on  by  the  parties  l>efore  the  bid  was  sub- 
mitted; that  on  February  12,  1903,  the  con- 
tract to  build  three  bridges  was  awarded  to 
defendant  and  he  at  once  placed  an  order 
with  plaintiff  for  the  steel  work,  in  accord- 
ance with  their  agreement,  but  subsequently 
(February  16,  1903)  the  government,  through 
its  officers,  decided  to  reject  all  the  bids 
and  call  for  new  ones,  and  specified  that  the 
estimate  of  cost  for  building  both  super- 
structure and  substructure  should  be  made 
separately.  In  each  bid,  these  second  bids  to 
be  opened  April  16,  1903,  in  Vicksburg. 

It  Is  further  averred  that  on  March  16, 
1903,  the  president  of  the  plaintiff  company 
addressed  a  letter  to  defendant,  saying,  "If 
it  is  your  desire  to  take  the  matter  up  along 
the  lines  we  worked  together  before, 
•  •  •  we  know  of  no  special  objection;" 
and  asked  what  method  of  procedure  defend- 
ant would  advise;  the  meaning  of.  said  let- 
ter (defendant  avers)  being  to  arrange  some 
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plan  by  whldi  plaintiff  and  defendant  conld 
co-operate  In  securliig  one  or  more  of  the  doz- 
en bridges  to  be  let  by  the  government,  so 
that  one  could  furnish  the  substructure  and 
the  other  the  superstructure.  Defendant  had 
extended  negotiations  with  Vernon  H.  Smith, 
the  representatlTe  of  plaintiff,  and  submitted 
to  Smith  the  flgiu%8  and  calculations  which 
were  the  basis  of  the  bids  made  by  plaintiff 
at  the  second  letting,  and  under  which  plain- 
tiff, in  his  own  name,  finally  obtained  the 
contracts  and  erected  three  of  the  bridg- 
es let  by  the  goTemment  Defendant  avers 
that  on  the  night  of  April  15,  1903,  before 
submitting  bids  next  day,  in  Ylcksburs, 
plaintiff  and  Smith  met,  had  a  long  inter- 
view, examined  plana,  estimates,  figures,  and 
prints;  that  Smith  made  an  agreement  with 
defendant  to  take  defendant's  estimates,  sub- 
mit a  bid  in  plaintiff's  name,  and  that  de- 
fendant should  have  the  substructure  work 
at  the  figures  submitted,  and  plaintiff  the 
superstructure  of  whatever  contracts  might 
l>e  awarded  to  plaintiff.  Defendant,  being 
on  the  ground  with  all  equipments  and  Im- 
plements for  work  (having  Just  finished 
some  similar  work),  could  do  the  work 
cheaper  than  other  contractors,  and  this 
fact  was  a  mutual  Inducement  for  plaintiff 
and  defendant  to  work  in  concert;  and  de- 
fendant then  and  there  disclosed  and  turned 
over  to  the  plaintlfTs  said  agent  bis  esti^ 
mates,  prices,  calculations  of  quotations,  eta, 
to  be  used  by  plaintiff  in  preparing  bis  bid. 
He  says,  further,  that  Immediately  on  said 
contract  being  made  with  the  United  States 
government  by  plaintiff  to  construct  three 
bridges,  Imown  as  Nos.  4,  6,  and  8,  in  said 
park,  defendant  offered  to  perform  his  part 
of  said  contract,  and  demanded  his  right  to 
do  the  substructure  work  at  the  price  named 
for  same  in  plaintiff's  bid,  all  of  which  was 
denied  and  refused  by  plaintiff,  who  award- 
ed the  substructure  to  another  contractor 
(Rubush)  at  a  cheaper  price,  all  to  his  injury 
and  damage  as  aforesaid.  To  the  defend- 
ant's answer  were  attached  tabulated  state- 
ments showing  how  he  would  be  entitled  to 
damages,  and  for  which  he  prays  set-off, 
amounting  to  $3,856,  besides  interest  from 
October  1,  1903. 

The  Jury  found  for  the  plaintiff  |837.7H, 
upon  which  Judgment  was  entered.  Plaintiff 
moved  for  new  trial  on  the  several  groimds 
stated  in  the  record.  At  the  hearing  of  the 
motion  the  trial  Judge  passed  the  following 
order:  "Defendant  having  voluntarily  writ- 
ten off  the  sum  of  $144.23  from  the  set-off 
found  in  his  favor,  leaving  the  amount  due 
the  plaintiff  the  sum  of  $081.98,  the  motion 
for  new  trial  is  hereby  overruled  and  denied." 

In  the  volumluous  record  there  is  evidence 
for  the  defendant  that  the  first  letting,  which 
was  afterwards  rejected  by  the  government, 
took  place  as  alleged;  that  afterwards,  on 
the  night  of  April  15,  1903,  before  the  second 
letting  next  day,  plaintiff's  agent,  Vernon  H. 
Smith,  and  the  defendant,  met  in  the  latter's 


room  at  the  hotel  In  Vicksbnrg  to  confer  as 
to  methods  of  submitting  bids;  that  plain- 
tiff's agent  said  his  principal  was  chiefly  a 
manufacturer  of  steel  structural  work  and  did 
not  care  for  fonndatlon  work,  though  it  did 
not  refuse  it;  that  defendant  had  figures 
made  out  In  detail  on  substructure,  and  Smith 
some  detailed  figures  on  superstmctnre;  that 
Smith  stated  that  he  had  compared  certain 
figures  he  bad  from  his  company,  on  t>oth 
substructure  and  superstructure  work,  with 
the  plans  of  the  engineer  on  substructure 
work,  and  did  not  consider  them  reliable; 
that,  if  defendant  would  show  taim  his  esti- 
mates on  qnalitleft  and  prices,  he  (Smith) 
would  use  those  prices  in  bidding  on  the  sub- 
structure, and,  if  be  got  any  contract  on  aiiy 
of  the  snbwork  of  the  bridges,  he  would 
turn  the  snbwork  over  to  the  defendant  In 
bidding  for  the  entire  bridge  Smith  agreed  to 
put  his  separate  bid  for  the  snbwork  1  per 
cent  higher  than  the  defendant's  bid,  and 
the  defendant  was  to  put  his  price  for  super- 
structure higher  than  the  plaintiff's.  Both 
submitted  bids.  There  was  no  agreement  as 
to  what  should  be  done  in  the  event  defend- 
ant got  the  award  for  superstructure  and  sub- 
structure. If  defendant  got  the  award  for 
superstructure,  then  he  was  to  do  it;  and 
there  was  nothing  said  as  to  where  he  shonld 
get  the  superstructure  materials.  "I  was  not 
presumed  to  get  the  superstructure  work,  as 
I  was  to  bid  above  him."  Some  time  after- 
wards the  defendant  and  Smith  met  in  At- 
lanta, and  for  the  first  time  the  defendant 
learned  that  the  plaintiff  had  given  the  con- 
tract  to  RubuBh.  When  pressed  for  an  ex- 
planation, he  said  that  the  bid  tiad  named  4 
months  as  the  time  for  completion  of  the 
work,  and  that  he  had  to  make  the  contract 
In  such  a  time  as  that  the  substructure  work 
must  be  done  in  2^4  months,  and  that  be  did 
not  know  that  the  defendant  could  do  It  in 
that  time;  that  the  other  party  had  agreed 
to  do  it  In  2Vi  months,  and  he  had  given  him 
the  contract 

The  plaintiff,  in  its  testimony,  through  its 
representatives,  denied  that  any  such  agree- 
ment as  defendant  alleged  ever  took  place  in 
Vlcksburg,  and  testified  that  the  first  agree- 
ment, governing  the  first  bid,  came  to  an  end 
with  the  rejection  by  the  government  of  the 
first  letting;  that  the  naked  suggestion  In 
the  first  letter  of  its  president  (Robertson) 
to  Crafts  was  a  suggestion  only,  and  no  sub- 
sequent negotiations  ever  ripened  it  into  a 
contract;  that  after  the  bids  had  been  for- 
mulated and  submitted,  Vernon  Smith,  agent 
of  plaintiff,  was  Informed  by  the  government 
officer  superintending  construction  that,  if 
the  time  mentioned  In  plaintiff's  substructure 
work  bid  were  shortened,  he  could  recommend 
acceptance  as  to  three  bridges;  that  said  offi- 
cer told  him  that  Rubush  conld  do  it  in  less 
time;  that  Smith  Immediately  went  to  see 
Rubush,  and  was  assured  that  the  latter  could 
do  the  substructure  in  2^  months;  that  he 
then  shortened  the  time  in  bis  bid  to  correa- 
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pond,  and  his  bid  was  then  recommended  and 
flnaUy  closed  by  contract  with  the  goyern- 
ment  He  (Smith)  did  not  give  the  contract 
to  Rnbuah  at  that  time,  bnt  merely  got  a 
basis  to  rely  on;  had  not  doaed  with  Rnbuah 
at  time  of  meeting  with  Crafts  at  the  latter'a 
bonse  In  Atlanta,  but  did  afterwards;  was 
wllilng  at  that  time  to  give  the  woiic  to 
Crafts,  If  the  latter  had  proposed  to  do  the 
work  In  the  same  time  aa  Rubnsh ;  and  had 
alM>  lessened  his  calculation  aa  to  quantities. 
Tbere  was  some  agreement  among  the  bridge 
btiildera  and  contractors  In  the  line  and  In- 
toidment  of  allowing  certain  work  to  go  to 
certain  Indlrlduala  without  underbidding  on 
the  part  of  others.  Defendant  did  not  partici- 
pate In  this  scheme.  After  the  rejection  of 
the  first  bids  there  was  correspondence  be- 
tween Crafts  and  Smith  about  certain  changes 
in  tracings  and  estimates  which  Crafts  want- 
ed to  use  at  the  second  letting.  Smith  erased 
the  name  of  Virginia  Bridge  Company  on  blue 
prints,  and  substituted  the  name  of  Oeorge 
H.  Grafts;  this  becanse,  says  Smith,  "I  took 
my  tracings  to  our  draftsman  and  notified 
him,  at  Crafts'  request,  of  certain  changes 
to  be  made  In  them."  The  parties  differed  In 
respect  to  the  slse  and  amount  of  steel  Joists, 
and  perhaps  in  other  respects. 

The  business  Crafts  bad  with  the  witness 
(Smith)  when  they  met  at  the  Ylcksburg  hotel 
was  "to  get  the  bine  prints  we  had  prepared 
for  him."  In  turning  over  these  plans  to 
Crafts,  be  was  simply  carrying  out  the  agree- 
ment of  the  previous  letting.  In  case  this 
was  arranged,  he  (Crafts)  was  to  use  these 
plans  In  the  bidding;  .ind.  In  case  It  was  so 
agreed.  Crafts  was  to  have  this  work  as  at 
previous  bidding,  with  the  understanding  that 
he  was  to  give  "us"  the  steel  work  for  the 
superstructure  at  a  pound  price.  The  pound 
price  was  not  fixed  by  witness  and  Crafts 
that  evening.  It  remained  the  same  as  at 
former  letting.  Smith  looked  at  Crafts'  esti- 
mates and  adopted  his  unit  of  prices.  His  es- 
timates did  not  check  relatively  with  Smith's. 
The  greater  variance  was  as  to  bridge  5,  in 
which  there  was  decided  difference.  Witness 
told  Crafts  that  he  would  place  plaintiff's 
bid  on  substructure  above  Crafts',  so  that, 
to  event  the  work  was  let  separately,  It 
would  go  to  him.  Witness  said  nothing  In 
regard  to  what  was  to  be  done  aa  to  Crafts 
getting  snbwork  in  the  event  the  government 
did  not  let  bids  separately  and  plaintiff  got 
awards.  "I  bad  no  contract  with  Crafts  at 
all  with  reference  to  his  getting  the  sub- 
stmctnre  at  the  price  I  bid  to  the  govern- 
ment for  It,  In  the  event  I  was  successful  In 
my  bid."  It  was  not  agreed  that  witness 
was  to  get  any  Interest  out  of  C^fts'  bid,  or 
"be  ont  of  mine,"  in  the  event  Smith  put  in 
a  bid.  Crafts  bid  at  the  second  letting,  and 
did  not  use  plans  of  the  Virginia  Bridge  & 
Iron  Company.  Smith,  for  plaintiff,  bid  at 
the  second  letting.  Crafts  did  not  give  Smith 
anything  definite  aa  to  the  time  he  could  "do 
this  wo^"  except  what  was  contained  in  his 


bid  to  the  government.  Plalutiff  got  the  let- 
ter that  Crafts  wrote,  after  contract  with 
Rnbush,  about  May,  agreeing  to  do  the  work 
In  2\tt  months.  He  refused  to  make  that  bid 
In  Atlanta  at  time  spoken  of.  The  president 
of  the  plaintiff  company,  C.  B.  Michael,  testi- 
fied that  Crafts  bought  other  orders  for 
bridges  and  paid  for  them  without  making 
demand  for  claim  on  account  of  the  VIcks- 
burg  affair.  As  he  paid  for  those,  the  plain- 
tiff sold  him  still  another  order,  the  one  now 
sued  for.  It  also  apiwared  in  testimony  that 
the  Virginia  Bridge  ft  Iron  Company  and 
George  H.  Crafts  were  competitive  bidders  for 
the  work  on  the  bridges  in  controveray. 

After  a  careful  examination  of  the  very 
voluminous  record  in  this  case,  we  are  un- 
able to  find  any  reason  for  reversing  the 
Judgment  of  the  trial  court  in  refusing  a  new 
trial.  Omitting  the  general  grounds  of  the 
motion,  we  come  to  consider  the  grounds 
contained  in  the  amendment  thereto.  The 
plaintiff  in  error  Insists  that  the  court  should 
not  have  charged  the  Jury  that  the  contract 
set  up  in  defendant's  plea.  If  proved,  was  a 
legal,  enforceable  contract,  with  sufficient 
consideration  to  support  It,  for  the  reasdn 
that  the  evidence  did  not  authorize  the 
charge,  and  that  the  evidence,  if  it  showed 
anything,  proved  an  agreement  in  restraint  of 
trade  and  in  violation  of  the  laws  relating 
to  fair  competition,  and  was  unilateral,  not 
mutual,  and  because  there  was  no  authority 
In  the  plaintiff  to  transfer  the  contract  or 
any  part  thereof  to  any  other  [teraon.  ygt 
see  nothing  in  the  evidence  offered  by  the 
defendant  showing  that  the  agreement  was 
Illegal  or  contrary  to  public  policy.  The 
plaintiff  denied  any  agreement  at  all.  The 
defendant's  testimony  only  proved  that,  with- 
out any  intention  to  defraud  or  overreach  the 
government,  the  plaintiff,  who  did  not  desire 
the  substructure  work,  agreed,  in  considera- 
tion of  the  use  of  the  defendant's  carefully 
prepared  estimates  on  the  substructure,  to 
allow  the  defendant  to  do  that  portion  of 
the  work  under  any  contract  the  plaintiff 
might  receive.  The  contract  was  not  unilat- 
eral, because  the  plaintiff  (if  the  agreement 
was  really  made)  could  have  compelled  the 
defendant  to  do  the  substructure  work, 
though  at  a  loss;  and  the  contract,  as  ap- 
pears In  the  record,  forbids  the  transfer  of 
the  contract  or  any  Interest  therein,  and 
does  not  forbid  the  contractor  from  having 
any  portion  of  the  work  done  by  any  other 
person,  as,  for  instance,  by  subcontract 

The  next  Insistence  of  the  plaintiff  In  error 
is  that  the  court  erred  in  submitting  to  the 
jury  the  question  as  to  whether  the  defend- 
ant was  damaged.  We  think,  from  what  bos 
been  already  stated,  that  the  jury  were 
authorized  to  find  that  a  legal  agreement  was 
entered  Into  by  which  Crafts  was  entitled 
to  do  the  substmctural  work  on  any  bridges 
contracted  for  in  the  Vlcksburg  Military 
Park;  and  if  the  evidence  satisfied  the  jury 
that  a  profit  would  have  resulted,  to  Crafts 
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b7  reason  of  that  agreement,  and  of  com- 
pliance therewith  by  the  plaintiff  company, 
the  defendant  was  entitled,  as  damages,  to 
any  profits  whi<A  would  thus  have  accrued 
to  him.  For  this  reason  we  think  there  Is 
no  merit  In  the  seventh,  eighth,  and  ninth 
grounds  of  the  motion  for  new  trial. 

In  the  tenth  ground  of  the  motion  It  is  in- 
sisted that  the  court  erred  in  not  charging 
the  jury  upon  a  material  issue  in  the  case> 
to  wit:  It  is  contended  by  plaintiff  that.  If 
there  was  a  valid  contract  giving  the  defend- 
ant the  substructural  work  of  bridges  4,  6, 
and  8,  it  was  based  upon  estimates  as  to 
the  actual  cost  of  the  construction  of  said 
substructures  submitted  by  defendant  to 
plaintiff,  and  claimed  by  the  defendant  to  be 
accurate,  and'  upon  a  certain  percentage  add- 
ed by  defendant  as  his  profit  for  doing  the 
work ;  and  plaintiff  contends  that  it  offered 
to  let  defendant  do  this  work,  provided  he 
would  do  it  on  the  percentage  of  profit  speci- 
fied by  him  at  the  time  the  agreement  was 
entered  into,  and  that  the  defendant  refused 
to  accept  this  offer  of  plaintiff.  The  plaintiff 
insists  that  the  court  erred  In  not  instructing 
the  jury  that  if  they  found  that  the  plaintiff 
offered  to  let  the  defendant  do  the  work  for 
this  certain  percentage  of  profit,  and  the  de- 
fendant refused  to  accept  this  proposition,  the 
plaintiff  would  be  relieved  from  liability. 
There  Is  no  merit  in  this  ground  of  the  mo- 
tion, for  the  reason  that  the  instructions  of 
the  court  must  be  predicated  upon  evidence, 
and  there  was  no  evidence  to  authorize  sudi 
a  charge.  In  its  last  analysis  the  Issue  was 
clear-cut  between  the  plaintiff  and  the  de- 
fendant; the  plaintiff  insisting  that  there  was 
no  contract  at  all  by  which  it  was  bound  to 
let  the  defendant  have  the  substructural 
work,  and  the  defendant  Insisting  that  la 
consideration  of  having  prepared  proper  es- 
timates for  the  plaintiff,  which  estimates 
were  of  advantage  to  the  plaintiff  In  secur- 
ing the  contract  for  superstructure,  he  was 
entitled  to  erect  the  substructure  and  receive 
whatever  profits  might  accrue  from  the  bid 
thus  submitted  by  tbe  plaintiff  in  reality 
83  his  agent  There  was  no  evidence  from 
any  source  that  there  was  any  agreement 
that  the  defendant  should  only  receive  a 
certain  per  cent,  of  profit  on  the  actual  cost, 
and  therefore  it  was  Immaterial  that  the 
plaintiff  offered  to  let  defendant  do  the  work 
upon  that  basis. 

The  request  to  charge,  which  the  court  re- 
fused, and  which  is  embodied  in  the  eleventh 
ground  of  the  motion,  is  as  follows:  "I 
charge  you,  if  you  believe  from  the  evidence 
that  an  arrangement  was  made  by  which  the 
bids  of  tbe  plaintiff  for  substructure,  if  suc- 
cessful, were  to  be  turned  over  to  defend- 
ant, that  such  an  arrangement  was  not  bind- 
ing on  the  plaintiff,  because,  under  the  con- 
tract entered  into  between  the  government 
and  plaintiff,  such  agreement  was  Impossible 
of  performance."  We  think  this  request  was 
properly  refused.     An  examination   of  tbe 


contract  shows  that  there  was  nothing  in 
'  its  terms  which  prevents  the  contractor  from 
procuring  any  portion  of  the  work  to  be  done 
by  others.  It  Is  merely  tbe  manifest  pur- 
pose of  the  United  States  government  to 
recognize  no  one,  in  so  far  as  its  liability  is 
concerned,  except  the  original  contractor,  and 
to  hold  such  contractor  solely  liable  for  any 
breach  or  nonperformanc&  This,  too,  with- 
out question,  is  the  construction  placed  upon 
It  by  the  government;  for  the  evidence  in 
this  very  case  discloses  the  fact  that  the 
plaintiff,  upon  the  suggestion  of  the  agent 
of  the  government  who  signed  the  contract 
In  Its  behalf,  procured  one  Rubush  to  erect 
the  very  substructures  which  the  defendant 
claimed  the  right  to  build.  Tbe  same  com- 
plaint substantially  is  made  In  the  twelfth 
ground  of  the  motion  for  new  trial,  and,  for 
the  reasons  just  stated.  Is  without  merit. 

In  the  thirteenth  ground  of  the  motion  the 
plaintiff  contends  that  the  court  should  have 
submitted  to  the  jury  the  contention  that 
tbe  reduction  of  the  time,  in  Its  bid.  from 
4%  months  to  2V6  months,  was  tbe  making 
of  a  new  contract,  and  that,  even  If  the 
agreement  between  plaintiff  and  defendant 
had  been  a  legal  and  valid  one,  the  new 
agreement  was  not  binding  on  defendant,  and 
defendant  had  no  interest  therein.  The  court 
properly  refused  plaintiff's  request  upon  this 
subject  If  the  defendant  had  any  agree- 
ment with  the  plaintiff,  it  waa  that  be  was 
to  do  the  substructure  work  under  any  con-  • 
tracts  made  by  the  plaintiff  with  the  govern- 
ment for  brlt^es  In  the  Vicksburg  Itfllltary 
Park — not  on  any  bids  made  by  the  plaintiff. 
The  bids  mlgbt  never  materialize  into  a  con- 
tract and  the  defendant  testified  that  the 
agreement  reached  to  the  contract  When 
tbe  chairman  of  tbe  government  commission 
declined  to  accept  tbe  plaintiff's  bid  unless 
the  time  was  reduced  to  2^  months,  it  was 
the  duty  of  the  plaintiff  to  Inform  tbe  de- 
fendant of  the  change;  and  this  tbe  plaintiff 
did.  Good  faith  required  tbls.  As  no  con- 
tract bad  yet  been  entered  into,  the  defend- 
ant might  then  either  decline-  to  undertake 
the  labor  In  tbe  lessened  time  or  accept  the 
modification  of  the  proposal.  In  this  case 
the  defendant  by  bis  letter  of  April  28,  1903, 
offered  to  do  the  work  in  the  2^  months: 
and  the  opntract  was  not  entered  Into  until 
May  11,  1903.  This  testimony  is  undisputed. 
There  would  be  point  in  the  plaintiff's  re- 
quest to  charge.  If  the  evidence  bad  shown 
that  defendant  was  only  to  receive  the  sub- 
structure under  certain  bids.  Instead  of  tbe 
substructural  work  of  such  bridges  as  the 
plaintiff  might  get  to  build,  or  if  be  had  de- 
layed in  notifying  tbe  plaintiff  that  he  was 
still  ready  to  do  the  work  In  conjunction  with 
the  plaintiff,  according  to  their  agreement 
regardless  of  the  reduction  of  time  to  2^ 
months. 

After  a  very  painstaking  review  of  the 
evidence,  we  are  unable  to  sustain  the  plain- 
tiffs  contention  that  the  i^ieuut  of  damages 
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an-nrded  as  a  aet-off  to  the  defendant  la  ex- 
cessive. We  have  expended  much  labor  and 
time  In  the  consideration  of  the  tremendous 
record  In  this  case,  only  to  Ond,  after  several 
successive  readings  of  the  evidence,  a  plain 
confilct  In  the  testimony,  which  It  was  the 
dot;  of  the  Jury  to  settle.  The  charge  of 
the  court,  when  considered  in  connection 
with  the  evidence.  Is  a  clear  and  forcible  pres- 
entation of  the  law  applicable  to  the  case, 
and  is  free  from  error  of  any  kind. 
Judgment  aflSrmed. 


FIELDS  T.  STATB.    (No.  109.) 
<Conrt  of  Appeals  of  Georgia.     May  24.  1907.) 

1.  Rape — Assault   with   Intknt  to    Raps — 
Evidence — Corboboration  ok  Female. 

In  the  charge  of  assault  with  intent  to 
tape,  the  credit  to  be  attached  to  the  testimony 
of  the  injured  female  is  a  matter  wholly  for  the 
jury.  If  such  witness  is  credible  to  the  jury, 
corroboration  of  her  testimony  is  unnecessary. 

[Ed.  Note. — For  cases  in  iraint,  see  Cent.  Dig. 
vol.  42,  Rape,  i  83.] 

2.  Same. 

It  is  not  error.  In  a  case  of  assault  with  In- 
tent to  rape,  to  refuse  to  charge  that  the  accused 
shonld  not  be  convicted  unon  the  testimony  of 
the  woman  alone,  unless  she  made  some  outcry 
or  told  of  the  injury  promptly,  or  her  clothing 
was  torn  or  disarranged,  or  her  person  showed 
signs  of  violence,  or  there  were  other  circum- 
ttances  which  tend  to  corroborate  her  story. 
The  particular  circumstances  which  may  tend  to 
corroDorate  a  witness,  and  the  number  of  such 
drcumstances  necessary  to  produce  that  result, 
are  wholly  matters  for  the  jury ;  and  the  jury 
may  believe  the  witness  without  corroboration. 

3.  Saxk  — iRSTBUonons  — Obadk  ob  Dbobke 
or  Offensk. 

On  the  trial  of  an  Indictment  for  assault 
with  intent  to  rape,  where  the  evidence  is  such 
that  the  jury  may  be  authorized  to  find  that  the 
assault  was  committed  by  the  accused  with  the 
intention  of  gaining  the  woman's  consent  to 
have  sexual  intercourse  with  him,  without  any 
intent  to  overpower  her  will  and  commit  the 
crime  of  rape,  it  is  error  to  refuse  to  give  in 
charge  the  law  of  assault,  or  assault  and  bat- 
tery, as  the  indictment  may  authorize. 

4.  CsmiNAL  Law  — iNBTBTTcnoRS  — Defend- 

ART'S  STATEMEHT. 

In  charging  upon  the  prisoner's  statement, 
a  trial  Judge  can  employ  no  better  language  than 
that  embodied  in  Pen.  Code  1895.  {  1010.  Omis- 
sion to  instruct  the  jury  that  they  may  believe 
the  defendant's  statement  in  preference  to  the 
•worn  testimony  is  reversible  error. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Mnscogee  Ck>nn- 
ty;  Wm.  A.  Little,  Judge. 

James  Fields  was  convicted  of  assault  with 
faitent  to  rape,  and  be  brings  error.  Re- 
versed. 

Carson  &  McCutchen,  for  plaintiff  in  error. 

5.  P.  Gilbert,  Sol.  Gea,  for  the  State. 

RUSSELL,  J.  The  defendant  was  con- 
victed of  assault  with  Intent  to  rape.  Hia 
motion  for  a  new  trial  was  overruled,  and  he 
assigns  error  on  the  Judgment  refusing  a 
new  trial.  The  plalntift  In  error  relies  upon 
three  assignments  of  error,  all  predicated  up- 
on the  charge  of  the  court 


He  Insists  that  the  court  erred  In  refusing 
a  written  request  to  charge  the  Jury  as  fol- 
lows: (a)  "I  charge  yon,  gentlemen  of  the 
Jury,  that  In  a  case  where  rape,  or  assault 
with  Intent  to  commit  rape.  Is  the  charge 
against  the  defendant,  that  be  shall  not  be 
convicted  upon  the  testimony  of  the  woman 
alone,  unless  there  are  some  concurrent  cir- 
cumstances which  tend  to  corroborate  her 
evidence.  In  this  respect  the  ofFense  of  rape 
seems  to  be  an  exceptional  one,  and  the  ac- 
cused should  not  be  convicted  upon  the  tes- 
timony of  the  woman  alone,  however  imsI- 
tlve  it  may  be,  unless  she  makes  some  out- 
cry, or  told  of  the  Injury  promptly,  or  her 
clothing  was  torn  or  disarranged,  or  her 
person  showed  signs  of  violence,  or  there 
were  other  circumstances  which  tend  to  cor- 
roborate her  story."  G>)  "In  rape  cases  the 
testimony  of  the  party  alleged  to  have  beoi 
raped  should  always  be  scrutinized  with 
care."  In  our  opinion  the  court  properly  re- 
fused to  Instruct  the  Jtury  as  requested.  The 
request  seems  to  be  almost  a  literal  quota- 
tion of  some  of  the  language  used  in  the 
opinion  of  the  majority  of  the  court  in  the 
case  of  Davis  ▼.  State,  120  Ga.  435,  48  S.  E. 
180;  and,  while  it  Is  a  statement  of  the  con- 
siderations which  controlled  the  Judgment  of 
the  majority  of  the  Supreme  (3ourt,  "there 
are  many  things  said  by  this  court,  both  In 
headnotes  and  opinions,  that  are  sound  law, 
but  which  nevertheless  would  be  Improper 
Instructions  to  a  Jury."  Savannah  Ry.  Co. 
V.  Evans,  115  Ga.  818,  41  S.  E.  631,  90  Am. 
St  Rep.  116.  (2)  This  must  naturally  be 
true,  for  the  reviewing  court  can  analyze  and 
discuss  the  evidence  in  a  case  with  a  free- 
dom absolutely  forbidden  trial  Judges  by 
Civ.  Code  1895,  {  4334;  nor  does  It  follow  that 
the  charge  requested,  even  If  It  should  be 
proper  In  a  case  of  rape,  was  appropriate  to 
a  case  like  this,  of  assault  with  Intent  to 
rape. 

The  decision  of  the  majority  of  the  court 
in  Davis  v.  State  does  not  accord  with  our 
individual  views,  and  seems  to  us  to  be  an 
Invasion  of  the  constitutional  prerogatives 
of  the  jury.  We  shall  be  bound  by  It  In 
view  of  the  legal  requirement  to  that  eflTect, 
as  applicable  to  cases  of  rape;  but  we  shall 
not  extend  the  principle  therein  embodied  to 
cases  of  assault  with  Intent  to  rape.  The 
dicta  of  Judge  Hale,  upon  which  the  deci- 
sion In  the  Davis  Case  rests,  refers  only  to 
cases  of  rape,  and  the  reasoning  Is  based 
upon  the  necessity  for  protection  of  the  de- 
fendant from  that  speedy  and  uncontrollable 
Indignation  aroused  by  as  heinous  a  charge 
as  that  of  rape.  This  Is  recognized  in  the 
Davis  Case.  Rape,  unless  the  accused  be  rec- 
ommended to  mercy,  Is  a  capital  felouy,  and 
the  dicta  of  Lord  Hale  seems  to  recognize  the 
ghastly  fact  that  there  can  come  no  remedy 
to  the  defendant  after  he  has  paid,  with  bis 
life,  the  penalty  of  perjury  on  the  part  of  tlie 
prosecutrix.    On  the  c^^r^hand,  the  penalty 
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for  asaanlt  with  Intent  to  rape  cannot  at 
most  exceed  20  years  Imprisonment  In  tbe 
penitentiary,  and  If,  by  any  chance,  the  truth 
should  develop  that  the  accused  was  tbe  In- 
nocent victim  of  a  feigned  charge  and  false 
accnsatlon,  some  reparation,  however  late, 
could  be  afforded  the  defendant  unjustly  ac- 
cused. We  would  be  bound  by  the  decision 
of  the  Supreme  Court,  If  this  court  had  Ju- 
risdiction to  correct  errors  on  convictions  for 
rape;  but  we  do  not  apprehend  that  the  de- 
cision in  Davis  y.  State  was  intended  to  ap- 
ply to  cases  of  assault  with  intent  to  rape,  but 
rather  that  the  ruling  In  that  case,  as  drawn 
from  the  language  of  the  decision,  was  based 
upon  the  exigencies  arising  from  the  gravity 
of  the  charge  and  the  enormity  of  the  pen- 
alty. We  are  tbe  more  impressed  with  this 
view  by  the  fact  that  at  tbe  time  liOrd  Hale 
wrote,  assault  with  Intent  to  rape  was  a  mere 
misdemeanor,  as,  indeed.  It  was  in  our  own 
state  until  1817;  and  from  1817  to  1833  It 
was  only  punished  by  imprisonment  from 
one  to  five  years.  The  amount  of  corrobora- 
tion, if  any,  required  to  support  the  testi- 
mony of  a  witness  in  a  case  of  assault  wltb 
Intent  to  rape  Is  a  question,  not  for  the  court, 
bat  for  the  jury;  and  for  tbe  judge  to  Instruct 
the  Jury  that  the  accused  should  not  be  ccm- 
vlcted,  no  matter  bow  positive  the  testimony 
of  the  woman  may  be,  unless  she  made  some 
outcry  or  told  of  tbe  Injury  promptly,  or  un- 
less her  clothing  was  torn  or  disarranged, 
would  be  for  the  Judge^  and  not  the  Jury,  to 
measure  tbe  credibility  of  such  witness. 

In  our  opinion  the  testimony  of  the  prose- 
cntrix  in  a  prosecution  for  the  offense  of 
assault  with  Intent  to  rape  needs  no  cor- 
roboration. Her  testimony  alone  Is  suffi- 
cient to  antbortze  conviction,  if  it  Is  credible 
to  the  Jury.  Pen.  Code,  (  901,  declares  that 
tbe  testimony  of  a  single  witness  Is  generally 
sufficient  to  establish  a  fact  The  only  ex- 
ceptions to  this  rule  enumerated  In  our  Code 
"are  made  in  specified  cases,  such  as  to  con- 
vict of  treason  or  perjury,  and  in  any  case 
of  felony  where  the  only  witness  Is  an  ac- 
complice. In  these  cases  (except  in  treason) 
corroborating  circumstances  may  dispense 
wltb  another  witness."  It  Is  clear,  therefore, 
as  the  crime  charged  in  this  case  is  neither 
treason  nor  perjury,  the  only  way  the  offense 
could  be  brought  within  tbe  exception  pro- 
vided in  section  901,  supra,  is  by  holding  that 
the  female  assaulted  is  an  accomplice;  and 
the  mere  statement  of  that  proposition  is 
sufficient  to  expose  Its  fallacy,  for,  to  say  that 
the  female  assaulted  considered,  consented, 
and  willingly  participated,  as  an  accomplice 
must  do  in  the  commission  of  the  offense,  is 
to  destroy  the  charge  and  acqnit  the  ac- 
cused. Assault  with  Intent  to  rape  is  an  as- 
sault made  with  Intent  to  have  carnal  knowl- 
edge, not  only  forcibly,  but  against  her  will; 
and  If  the  female  is  not  to  be  deemed  an  ac- 
complice, and  therefore  required  to  be  cor- 
roborated, she  must  produce  an  eyewitness. 


From  tbe  nature  of  tbe  case  this  is  generally 
Impossible.  Tbe  protection  of  female  vlitue 
is  far  too  priceless  to  be  thus  Jeopardized. 

The  learned  trial  Judge  was  right  in  re- 
fusing tbe  request,  not  only  for  the  foregoing 
reasons,  but  especially  upon  the  grotmd  that 
tbe  request,  as  a  whole,  was  not  a  correct 
statement  of  the  law  applicable  to  tlie  case. 
"If  a  request  to  charge  be  not  all  proper,  the 
court  need  not  give  any  part  of  it  in  charge." 
Atlanta  ▼.  Buchanan,  70  Ga.  685.  And,  for^ 
thermore,  tbe  request  was  augnmentative. 
Regardless  of  these  two  latter  defects,  and 
even  if  tbe  request  had  been  properly  fram- 
ed, tbe  court  did  not  err  in  refusing  to  in- 
struct tbe  Jury  as  requested.  In  tbe  earliest 
decision  of  our  Supreme  Court  npon  this 
subject  (Camp  v.  State,  8  Ga.  421)  the  court 
laid  down  the  rule  as  to  the  testimony  of 
tbe  injured  female  In  cases  of  assault  with 
intent  to  rape,  and  it  is  controlling  until 
expressly  reviewed  and  overruled.  The  learn- 
ed trial  Judge  presented  the  principle  there- 
in affirmed  (and  which  we  now  follow)  with 
uneqnalled  clearness  and  Impartiality.  In  tbe 
Camp  Case,  above  referred  to,  Judge  Nisbet, 
delivering  the  opinion,  after  quoting  from 
Blackstone  and  liis  reference  to  Lord  Hale, 
says:  "The  degree  of  evidence  which  in  this 
case  ought  to  satisfy  the  Jury  of  the  defend- 
ant's guilt  depends  upon  tbe  circumstances 
of  each  case,  and  cannot  be  reduced  to  specif- 
ic rule.  3  Chltty,  Criminal  Law,  572."  The 
trial  Judge  left  the  credibility  of  the  little 
girl  In  this  case  to  the  Jury,  and  we  do  not 
see,  under  the  ruling  in  tbe  Camp  Case,  how- 
he  could  have  done  otherwise.  When  Lord 
Hale  wrote:  "If  tbe  witness  be  of  good 
fame,  If  she  presently  discovered  the  offense," 
etc,  "these  and  the  like  are  concurring  cir- 
cumstances give  greater  probability  to  her 
evidence" — It  was  simply  an  illustration  of 
the  practical  effect  of  the  rule  he  had  pre- 
viously stated,  and  which,  in  different  lan- 
guage, was  charged  by  the  Judge  in  this  case. 
It  was  no  more  applicable  to  be  given  in  a 
charge  to  a  Jury  than  his  oft-quoted  reminis- 
cent reasoning:  "Rape  is  an  accusation  eas- 
ily to  be  made,  bard  to  be  proved,  and  harder 
to  be  defended  by  tbe  party  accused,  though 
never  so  innocent"  But  antecedent  to  tbe 
Illustration  and  tbe  reasoning  is  tbe  rule: 
"The  party  ravished  may-  give  evidence  npon 
oath,  and  Is  in  law  a  competent  witness ;  bat 
the  credibility  of  ber  testimony,  and  how  far 
forth  she  is  to  be  believed,  must  be  left  to 
the  Jury,  and  is  more  or  less  credible  accord- 
ing to  tbe  circumstances  of  fact  that  concur 
In  that  testimony."  The  request  to  charge 
embodied  words  of  caution  to  be  applied  in 
measuring  tbe  admissibility  of  tbe  evidence, 
which  Is  a  function  of  the  court  It  sought 
to  apply  them  to  the  weight  of  the  testimony, 
the  determination  of  which  is  a  question 
for  the  jury. 

It  is  alleged  that  tbe  court  erred  In  failing 
to  charge  upon  the  subject  tuTasaaalt  and 
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aaranlt  and  battery.  It  la  well  settled  that 
wbere  a  charge  of  graver  character  Includes 
minor  offenses.  If  the  evidence  will  justify  or 
reqalre  a  verdict  finding  the  defendant  guil- 
ty thereof.  It  is  the  duty  of  the  judge  to 
Instruct  the  jury  as  to  the  principles  of  law 
tppllcable  to  the  lesser  offense,  and  that  the 
defendant  may  be  convicted  thereof  if  in  the 
opinion  of  the  jury  he  be  gallty  of  such  lesser 
grade  of  the  same  generic  offense.  This 
general  rule  is  to  be  qnallfled  to  the  extent 
that  the  leaser  offense  must  either  necessarily 
be  inrlnded  In  the  greater  by  a  charge  In 
the  Indictment,  or,  if  It  may  or  may  not  be, 
then  the  averments  of  the  indictment  descrlb- 
faig  the  manner  in  which  the  greater  offense 
was  committed  most  contain  allegations  es- 
sential to  describe  the  lesser  offense.  The 
whole  sabject  la  discnssed  In  Watson  v.  State, 
116  6a.  007,  43  S.  B.  32,  and  the  cases  of 
Wilson  V.  State,  53  Oa.  205,  Hopper  T. 
State.  54  Cte.  380.  Bard  v.  State,  66  Oa.  319, 
Trowbridge  t.  State,  74  Oa.  431,  Malone  ▼. 
State.  77  Ga.  767,  Jenkins  y.  State,  92  Oa. 
470,  17  8.  E.  603,  and  Bell  v.  State,  108  Oa. 
401,  30  &  E.  204,  68  Am.  St  Bep.  102,  are 
there  cited  as  authority.  The  Jury  should 
In  all  cases  be  Instructed  that  the  defendant 
may  be  convicted  of  the  lesser  offense,  where 
the  evidence  submitted,  under  any  view  there- 
of, will  anthorlze  conviction  of  the  lesser 
grade.  Sntton  t.  State,  123  Ga.  126,  61  S.  B. 
816.  Otherwise,  though  the  Jury  may  have 
doubts  as  to  whether  the  defendant  may  be 
guilty  of  the  graver  or  of  the  lesser  charge, 
if  satisfied  that  the  defendant  Is  gnllty  of 
one  or  the  other,  they  will  be  misled  into  the 
opinion  that  conviction  can  only  be  had  In 
tbe  partlcnlar  case  for  the  greater  offense, 
and  thereby  Injustice  will  result  to  the  de- 
fendant Inasmuch  as  the  Indictment  In  this 
case  not  only  alleged  an  assault,  but  the  evi- 
dence might  have  authorized  an  inference 
tbat  the  defendant  iivtended  to  cajole  or  per- 
suade tbe  female  Into  consent  to  yield  to  bis 
desires,  and  thus  to  effect  intercourse  with- 
out force;  the  Jury  should  have  been  instruct- 
ed that  if  they  found,  from  tbe  evidence,  that 
it  was  not  the  Intention  of  the  defendant  to 
have  carnal  knowledge  of  the  female  forcibly 
and  against  her  will,  but  that  the  intention 
of  the  defendant  was  to  arouse  the  passions 
of  the  female  or  otherwise  Induce  her  con- 
sent and  that  if  the  circumstances  were  such 
as  to  lead  them  to  believe  tbat  the  defend- 
ant would  have  desisted  short  of  force  and 
violence,  then  the  defendant  might  be  con- 
victed of  the  offense  of  an  assault  We  can- 
not tell  what  was  tbe  opinion  of  the  jury 
upon  this  subject;  but  the  omission  of  a 
charge  upon  tbe  subject  of  assault  excluded 
from  tbe  con8lderatl<m  of  defendant's  In- 
tention as  a  whole,  and  forced  them  to  the 
conclusion  tbat  the  assault  made  by  defend- 
ant was  made  with  no  other  intention  than 
to  rape.  The  evidence  seems  to  us  to  strong- 
ly Bostain   this   conclusion,   and  no  doubt 


tiM  learned  trial  judge  entertained  the  same 
view;  but  In  view  of  the  publicity  of  the 
place  wbere  the  assault  was  alleged  to  bare 
been  made,  and  the  fact  that  It  was  at  tbe 
home  of  the  female,  wbere  tbe  defendant  was 
not  an  Intruder,  but  a  frequent  visitor,  the 
jury  might  have  taken  an  entirely  different 
view,  if  they  bad  been  told  tbat  they  could 
consider  another  aspect  of  the  question  and 
might  find  tbe  defendant  guilty  of  assault. 
Instead  of  being  instructed,  as  they  were, 
that  tbey  sliould  find  him  guilty  of  assault 
with  Intent  to  rape,  or  acquit  him. 

We  think,  too,  tbat  tbe  court  erred  in  the 
instructions  given  tbe  jury  with  reference 
to  tbe  defendant's  statement  Tbe  jury 
should  tiave  been  Instructed,  especially  in 
this  case,  tbat  tbey  bad  the  right  to  believe 
the  statement  of  tbe  prisoner  in  preference 
to  the  sworn  testimony,  If  tbey  chose  so  to 
do.  In  this  particular  case  tbe  omission  was 
harmful,  for  the  reason  that  tbe  statement  of 
the  defendant  and  tbe  evidence  of  the  little 
girl  (totally  antagonistic  to  each  other)  were 
tbe  only  evidence  In  regard  to  the  commission 
of  the  crime.  Tbe  statement  of  the  defend- 
ant was  in  material  conflict  with  the  evi- 
dence offered  aji^ainst  his  plea,  and  for  tbat 
reason  It  was  tbe  duty  of  the  court,  without 
request  to  Instruct  tbe  Jury  fully  upon  that 
subject.  Tbe  court  did  give  a  very  full 
charge  with  reference  to  the  defendant's 
statement  but  omitted  to  tell  tbe  jury,  what 
they  should  always  be  Informed,  that  tbey 
bad  tbe  right  to  prefer  tbe  statement  if  they 
cbose,  to  the  sworn  testimony.  It  Is  possible 
(considering  tbe  very  able  charge  of  the 
learned  trial  judge  upon  this  subject  as  a 
whole)  that  the  jury  may  have  understood 
that  they  bad  the  right  to  believe  the  state- 
ment If  tbey  saw  proper ;  but  in  our  opinion 
this  does  not  dispense  with  the  necessity  of 
their  being  unequivocally  so  instructed.  De- 
cisions of  our  Supreme  Court  upon  tbe  de- 
fendant's statement  are  almost  without  num- 
ber; but,  after  all,  the  proper  course  Is  point- 
ed out  In  the  case  of  Ozburn  v.  State,  87  Ga. 
185,  13  S.  E.  247,  In  the  following  language : 
"In  this  connection  we  will  state  tbat  It 
would  be  a  much  wiser  and  safer  practice 
for  our  brethren  of  tbe  circuit  bench,  In 
charging  concerning  statements  made  by  de- 
fendants, to  confine  themselves  to  the  lan- 
guage of  the  statute  upon  this  subject  and 
not  to  Indulge  in  extended  comments  upon  tbe 
effect  to  be  given  such  statements.  This 
course  on  tbeir  part  will  relieve  them  and 
this  court  of  much  embarrassment  and  dif- 
ficulty arising  from  a  contrary  practice." 

Judgment  reversed. 


PTIiANT  V.  WEBB.    (No.  815.) 

(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

1.  Fraitds,  Statutb  of— Obioinai.  Promise. 

A.  rented  to  B.  certain  land  for  $40  upon 
which  to  make  a  crop.    After  planting  his  crop 
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B.  was  taken  sick.  C.  paid  B.  $25  for  his  crop, 
and  agreed  to  pay  A.  the  $40  rent.  A.  consented 
to  the  substitution  and  accepted  C.  as  his  tenant. 
Held,  that  the  agreement  of  C.  to  pay  A.  the  $40 
rent  is  an  original  undertaking,  and  is  not  re- 

?iu!red  to  be  in  writing  under  the  statute  of 
rauds.  Cuesta  t  Goldsmith.  57  S.  E.  983,  1 
6a.  App.  48:  Evans  t.  Griffin,  57  S.  E.  021,  1 
Ga.  App.  327. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  fS  47-49.] 

2.  Justices  of  the  Peace— Cebtiobabi. 

The  evidence  in  this  case  demanding  the 
verdict  rendered  in  the  justice  court,  the  judg- 
ment of  the  superior  court  on  certiorari,  grant- 
ing  a  new  trial,  was  erroneous. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  Jesse  Pylaot  against  J.  W.  Webb. 
Judgment  for  plaintiff  before  a  justice.  From 
an  order  on  certiorari  In  tbe  superior  court 
granting  a  new  trial,  plaintlCT  brings  error. 
Reversed. 

F.  F.  Juhan  and  M.  D.  Irwin,  for  plainttft 
In  error.  N.  L.  Hutcbins,  Jr.,  for  defaidant 
in  error. 

HIUj,  0.  J.    Judgment  reversed. 


ADAMS  V.  HAIGLER  et  al.     (No.  76.) 
(Court  of  Appeals  of  Georgia.     May  28,  1907.) 

1.  Contracts  — Contbactob's  Bond— Aotioit 
— Pleading. 

No  error  appears  in  the  rulings  of  the  court 
on  the  demurrers  to  the  pleas,  except  as  pointed 
out  in  the  opinion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  t  12.] 

2.  Same— Evidence. 

The  allegations  of  the  petition  were  proved 
by  the  evidence  introduced  in  behalf  of  the 
plaitttiif,  assuming  it  to  be  true,  and  the  jndg- 
ment  granting  a  nonsuit  was  error. 

[Ed.  Note'.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  338.] 

(Syllabus  by  the  Court) 

E>ror  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  D.  D.  Adams  against  J.  V. 
Haigler  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed- 

Hardeman  &  Jones,  for  plaintiff  in  error. 
M.  Felton  Hatcber,  for  defendants  In  errw. 

HILL,  C.  J.  Adams  brought  suit  on  a  con- 
tractor's bond  against  Halgler  and  Frey  as 
principals  and  Bazemore  as  surety.  Demur- 
rers were  filed  by  tbe  defendants  to  the  peti- 
tion, and  were  sustained  by  tbe  trial  court 
On  exceptions  to  tbls  Judgment,  tbe  Supreme 
Court. reversed  the  judgment,  and  held  that 
the  "allegations  in  tbe  original  petition  and  tbe 
amendment  seem  to  set  fortb  a  complete  cause 
of  action  upon  the  bond"  and  that  "tbe  peti- 
tion was  not  subject  to  any  of  tbe  objections 
set  fortb  in  the  demurrers."  Adams  v.  Haig- 
ler, 123  Ga.  659,  51  S.  E.  638.  Tbe  opinion 
of  tbe  Supreme  Court  is  comprehensive,  and 


fully  -settles  tbe  law  of  tbe  case  relating  to 
tbe  allegations  of  tbe  petition.  We  do  not 
tbink  any  profitable  purpose  would  be  ac- 
complished by  making  an  extended  state- 
ment of  tbe  case,  as  that  has  been  done  by 
tbe  Supreme  Court  Tbe  case  Is  now  before 
tbls  court  on  exceptions  to  tbe  refusal  of  tbe 
court  to  strike  certain  pleas  and  to  tbe  grant- 
ing of  a  nonsuit. 

Tbe  defendants  filed  separate  answers,  de- 
nying tbe  allegations  of  tbe  plaintiff,  except 
as  to  tbe  execution  of  tbe  contract  Halgler 
pleaded:  (3)  That  at  the  time  of  entering  In- 
to that  contract  another  contract  was  made 
by  Frey  and  himself  with  tbe  plaintiff,  in 
which  it  was  agreed  that  tbe  plaintiff  should 
purchase  the  lumber  and  other  things  nec- 
essary In  tbe  construction  of  tbe  house;  (4) 
that  after  tbe  signing  of  the  original  contract 
it  was  agreed  between  tbe  plaintiff  and  him- 
self that  they  would  not  carry  out  all  Its 
terms,  and  it  was  not  carried  out  In  all  its 
terms,  in  that  tbe  plaintiff  agreed  to  buy 
and  to  furnish  to  him  certain  lumber,  and 
tbe  plaintiff  instructed  blm  that  It  was  not 
necessary  to  live  up  to  paragraph  6  of  tbe 
contract,  and  not  necessary  for  him  to  see 
the  architect  and  get  a  written  estimate,  but 
that  he  (Haigler)  could  come  to  blm  (tbe 
plaintiff)  when  in  need  of  money;  (5)  that  it 
was  agreed  between  the  plaintiff  and  himself 
that  paragraph  3  of  tbe  contract  should  not 
be  carried  out;  (6)  that  it  was  agreed  be- 
tween tbem  that  no  written  direction  from 
the  architect  was  necessary  for  alterations 
in  tbe  plans  or  for  extra  work;  (12)  that  In 
good  faith  he  (Halgler)  performed  bis  work 
as  far  as  possible,  and  tbe  plaintiff  was  not 
damaged  in  any  amount,  for  be  was  not  sub- 
jected to  any  loss,  and  he  got  more  than  bis 
money's  worth.  Other  parts  of  Haigler'a 
pleading  were  stricken  on  demurrer.  The 
demurrer  as  to  tbe  foregoing  paragraphs 
was  overruled. 

Frey,  In  bis  answer,  repeated  tbe  foregoing 
averment  of  Halgler  as  to  the  agreement 
that  the  plaintiff  should  furnish  lumber,  etc., 
and  set  up  further:  (4)  That  after  the  sign- 
ing of  tbe  contract  be  (Frey),  with  tbe  con- 
sent of  tbe  plaintiff  and  of  Halgler,  with- 
drew from  "said  partnership"  and  tbe  con- 
tract, and  was  released  from  any  further  In- 
terest or  connection  therewith;  and  (5)  that 
up  to  tbe  time  of  said  withdrawal  he  had 
not  failed  or  refused  to  carry  out  his  con- 
tract, and  It  was  at  the  suggestion  of  the 
plaintiff  (he  has  learned  since  bis  withdraw- 
al) that  he  gave  up  tbe  contract,  and  it  was 
admitted  by  the  plaintiff  as  being  satisfac- 
tory that  he  should  withdraw.  A  demurrer  to 
each  of  these  paragraphs,  as  well  as  to  the 
entire  answer  of  Frey,  was  overruled. 

Razemore  pleaded:  (3)  That  at  the  time 
tbe  contract  attached  to  the  petition  was 
made  be  "knew  of  no  other  contract  being 
signed  between  tbe  parties  thereto,  and  he 
never  consented  in  any  way  to  the  change^ 
abrogation,  or  alteration  of^ld  contract  in 
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any  way,  nor  to  the  signing  of  any  otbcr 
contract  in  reference  thereto";  (4)  that  "he 
is  discharged  by  law  from  any  liability  on 
said  bond,  for  the  reason  that  said  aver- 
meots  In  the  declaration  admit  said  contract 
was  abrogated,  altered,  and  changed  by  the 
parties  thereto  by  mutnal  consent,  and  with- 
out the  knowledge  and  consent  of  this  de- 
fendant; (0)  thaf'he  Is  discharged  from  liabil- 
ity on  said  bond  as  surety,  for  the  further 
reason  that  said  changes,  alterations,  and 
abrogations  of  said  contract  increased  the 
risk  of  said  defendant  as  surety,  and  exposed 
ttie  defendant  to  greater  liability  thereon, 
without  his  knowledge  or  consent";  (6)  that 
he  Is  discharged  as  surety  because  the  plain- 
tiff purchased  the  material  used  in  the  con- 
Btmction  of  the  building,  In  violation  of  the 
contract  defendant  being  willing  to  risk  the 
judgment  and  experience  of  the  parties 
whose  faithful  performance  he  guaranteed, 
but  nnwiUing  to  accept  and  risk  the  Judg- 
ment of  the  plaintiff  in  purchasing  material, 
owing  to  the  plaintiff's  lack  of  experience  in 
that  line;  (7)  that  he  Is  discharged  because 
tbe  plaintiff  violated  paragraph  7  of  the  con- 
tract, "In  that  he  purchased  said  material 
without  giving  five  days'  notice  as  required 
thereby,  and  without  any  notice  or  consent 
to  or  of  this  defendant";  (8)  that  he  is  dis- 
charged because  the  plaintiff  failed  to  have 
the  said  lumber  delivered  at  the  proper 
thnes,  which  delay  increased  the  cost  of  the 
bonding  several  hundred  dollars,  and  which 
delay  and  purchases  above  set  out  Increased 
the  risk  and  liability  of  this  defendant  as 
surety,  and  since  the  filing  of  this  suit  he 
bag  learned  that  the  plaintiff  admitted  that 
there  were  such  delays,  and  put  in  a  claim 
against  the  parties  from  whom  the  material 
was  purchased  for  a  certain  sum  as  damages 
for  the  delay;  (9)  that  he  Is  discharged  be- 
caose  the  plaintiff,  without  bis  knowledge  or 
consent,  paid  out  money  In  a  different  way 
and  mode  from  that  required  by  the  con- 
tract; (10)  that  be  is  discharged  because, 
without  his  knowledge  or  consent,  the  plain- 
tifl  consented  to  Frey's  withdrawal  from  the 
contract  which  consent  increased  the  risk  of 
the  surety  and  exposed  him  to  greater  liabil- 
ity; (11)  that  he  Is  discharged  because  the 
plaintiff  accepted  the  house  from  the  con- 
tractors; (12)  that  be  Is  discharged  because 
tbe  plaintiff,  in  his  declaration,  avers  that 
tbe  said  additions  and  alterations  In  the  plan 
of  work  were  made  without  being  directed 
In  writing  by  the  architect,  and  without  the 
consent  or  knowledge  of  the  surety,  as  re- 
quired by  the  contract,  which  likewise  In- 
creased the  risk  of  this  defendant  as  surety; 
and  aS)  that  he  Is  not  liable  to  tbe  plaintiff 
In  any  amount  for  the  reason  that  the  plain- 
tiff has  not  been  damaged,  but  has  received 
more  than  bis  money's  worth  for  every  ex- 
pense Incurred.  The  plaintiff  demurred  gen- 
waUy  and  specially  to  Bazemore's  answer, 
»nd  tbe  demurrer  was  overruled. 
!•  We  will  oMisIder  tbe  pleas  and  demur- 


rers in  so  far  aa  we  think  tbe  Judgment  of 
the  court  was  erroneous  thereon.  The  de- 
murrer to  paragraph  3  of  Halgler's  answer 
should  have  been  sustoJined;  tbe  alleged 
change  of  the  contract  in  the  particular  men- 
tioned having  been  the  result  of  an  agree- 
ment by  all  the  parties  thereto,  as  stated  in 
this  paragraph.  Such  consent  novation  could 
not  be  set  up  as  a  sufficient  and  valid  defense 
by  the  contractors.  The  demurrer  to  para- 
graph 4  of  Halgler's  answer  should  have  be«-n 
sustained.  It  was  wholly  Immaterial  from 
whom  Adams,  tbe  plaintiff,  purchased  the 
lumber  to  be  used  in  building  the  bouse;  it 
having  been  agreed,  as  alleged  in  paragraph 
3,  that  be  should  purchase  the  "lumber  and 
other  things  necessary  In  the  construction  of 
tbe  house."  Paragraph  5  of  the  contract  pro- 
vides bow  the  contractors  shall  be  paid,  to 
wit,  tliat  the  architect  shall  make  an  estimate 
of  the  material  and  labor  put  Into  tbe  build- 
ing during  the  preceding  month,  and  this  esti- 
mate sbal>  be  paid  by  tbe  owner,  deducting 
16  per  cent  to  be  paid  on  tbe  completion  and 
acceptance  of  the  work.  This  clause  of  the 
contract  was  changed  by  the  owner  and 
Haigler,  the  contractor,  who  continued  the 
work  imder  the  contract  and  the  change  was 
for  tbe  benefit  of  tbe  contractor.  A  change 
for  the  benefit  of  tbe  contractor  and  with  bis 
consent  certainly  could  not  be  pleaded  as  a 
defense  to  his  failure  to  complete  the  con- 
tra<!t.  The  demurrer  to  the  sixth  paragraph 
of  Halgler's  answer  should  have  been  sus- 
tained; It  being  alleged  that  tbe  matter  there- 
in referred  to  was  the  result  of  an  agreement 
between  the  parties  to  the  contract  The 
twelfth  paragraph  of  Halgler's  answer  sets 
up  no  issuable  fact  but  Is  a  conclusion  of  the 
pleader,  and  constitutes  no  defense.  Tbia 
paragraph  should  have  been  stricken. 

The  tlilrd  paragraph  of  the  answer  of  tbe 
defendant  Frey  should  have  been  stricken, 
for  the  same  reason  that  the  demurrer  to 
paragraph  3  of  Halgler's  answer  should  have 
been  sustained. 

The  demurrer  to  paragraphs  4,  6,  6,  7,  9, 
10,  12,  and  13  of  Bazemore's  answer  should 
have  been  sustained.  The  questions  made  by 
these  paragraphs  of  the  surety's  answer  are 
fully  covered  by  the  decision  of  the  Supreme 
Court  overruling  the  demurrers  to  the  peti- 
tion. These  allegations  of  tbe  petition  were 
held  by  the  Supreme  Court  not  to  constitute 
a  novation  of  the  contract  so  as  to  increase 
the  risk  of  the  surety  and  to  release  him  from 
the  contract  "The  act  of  Haigler  In  carry- 
ing on  the  work  was,  under  the  allegations 
of  the  petition,  not  a  novation,  but  in  pursu- 
ance of  the  original  contract  •  •  •  Baze- 
more's risk  as  surety  was  not  increased  by 
any  act  of  Adams,  and  •  •  •  the  condi- 
tion of  the  bond  was  broken  by  Halgler's 
failure  to  comply  with  the  terms  of  the  con- 
tract." "Haigler  was  allowed,  with  the 
knowledge  of  Bazemore,  the  surety,  to  con- 
tinue the  work  which  Frey  bad  tailed  to  com-- 
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plete.  Both  Halgler  and  Frey  were  under 
an  obligation  to  complete  the  work,  and  It 
was  immaterial  to  the  plaintiff  wnich  one 
actually  did  the  work.  Bazemore,  the  surety, 
was  surety  for  both,  and  he  was  alike  re- 
sponsible for  the  failure  of  either."  Adams 
V.  Halgler,  123  Ga.  650,  664,  51  S.  E.  638. 

The  decision  of  the  Supreme  C!ourt,  we 
think,  reduced  the  defenses  that  could  be 
made  by  the  defendants  (1)  to  showing  that 
the  delay  In  completing  the  work  was  due  to 
the  alterations  and  additions  made  by  the 
plaintiff,  and  not  by  the  fault  of  the  contract- 
ors; (2)  to  any  material  changes  in  the  con- 
tract not  embraced  in  the  admitted  changes 
set  out  In  the  petition,  and  which  were  not 
consulted  to  by  the  defendant  Bazemore,  and 
which  increased  his  risk  as  surety.  (3)  The 
separate  answer  of  Frey  averred  that  the 
plaintiff  had,  with  the  consent  of  Halgler,  re- 
leased him  from  compliance  with  the  con- 
tract This  made  a  sufficient  defense  as  to 
him,  U  true.  Except  as  herein  ruled,  we 
think  the  Judgment  of  the  trial  coart  in  over- 
ruling the  demurrers  to  the  pleas  was  right 

2.  We  think  the  court  erred  in  sustaining 
the  motion  to  nonsuit  The  question  on  the 
nonsuit  Is,  not  whether  the  plaintiff  was  en- 
titled to  recover,  but  whether  his  evidence 
supported  the  case  made  by  the  allegations 
of  his  petition.  An  examination  of  the  evi- 
dence will  show  tliat  the  plahitlff  substan- 
tially supported  the  allegations  of  his  peti- 
tion. The  damage  claimed  under  the  con- 
tract  was  composed  of  three  items:  (1)  The 
sum  of  $426.03,  besides  interest,  expended  by 
the  plahitiff  in  excess  of  the  contract  price 
in  the  purchase  of  material  and  in  the  pay- 
ment of  labor;  (2)  $40,  the  rental  value  of  the 
bouse  between  the  date  fixed  in  the  contract 
for  the  completion  of  the  house  and  the  date 
when  it  was  sufficiently  completed  for  occupa- 
tion; (3)  $33.60  for  additional  work  necessary 
to  be  done,  and  the  material  therefor,  in  or- 
der to  complete  the  house  in  accordance  with 
the  contract  In  support  of  these  items  the 
plaintiff  introduced  the  contract  and  bond 
sued  on,  and  showed,  by  his  own  testimony 
and  that  of  his  architect  that  the  contractors 
commenced  work  under  the  contract  In  a 
few  days  one  of  the  contractors,  Frey,  aban- 
doned the  work  without  the  consent  of  the 
plaintiff,  and  the  other  contractor,  Halgler, 
continued  under  the  contract  He  could  not 
get  credit  for  the  material,  nor  could  he  pay 
for  the  labor,  unless  Adams  would  agree  to  be 
responsible.  It  was  agreed  between  Adams 
and  Halgler  that  Adams  would  furnish  the 
money  to  meet  the  pay  rolls  and  would  pay 
the  bills  for  the  material  whenever  they  were 
approved  by  Halgler.  The  payments  made 
by  Adams  for  material  and  labor,  according 
to  the  evidence,  exceeded  the  contract  price 
by  $426.03.  There  seems  not  to  have  been 
any  proof  submitted  by  the  plaintiff  in  sup- 
port of  his  claim  for  $40  as  the  rental  value 
of  the  bouse  fOr  the  month  he  was  delayed  In 
getting  Into  It    The  item  of  $33.60,  covering 


additional  work  and  materials  necessary  ti> 
complete  the  house  in  accordance  with  the 
terms  of  the  contract  was  proved  by  the  tes- 
timony of  the  architect  and  the  plaintiff. 
The  evidence  introduced  In  behalf  of  tbe 
plaintiff,  assuming  It  to  be  true,  proved  his 
case  as  laid,  except  as  to  the  item  of  $40 
above  mentioned;  and  it  was  error  to  grant 
the  nonsuit 
Judgment  reversed. 


CA  VENDER  T.  ATKINS.     (No.  327.) 
(Court  of  Appeals  of  Georgia.    Jane  20,  1907.) 

CONTINUANCB — ABBENCIE  OF  PaRTT. 

There  is  no  abuse  of  discretion  in  refusing 
a  continuance  upon  the  ground  of  the  absence  of 
a  party  to  a  cause,  where  it  is  not  made  to  ap- 
pear that  such  party  is  at  the  time  of  the  trial 
unable  to  be  present. 

[Ed.  Note.— For  cases  in  {wint  see  Cent  Dig. 
vol.  10,  Continuance,  (  41.] 

(Syllabas  by  the  Court) 

Error  from  Superior  Court,  Chattooga 
County;   Moses  Wright  Judge. 

Attachment  in  a  justice's  court  by  D.  J. 
Atkins  against  J.  W.  Cavender.  From  a 
judgment  of  the  superior  court  dismissing  a 
petition  for  certiorari  to  review  the  judg- 
ment in  the  Justice's  court  for  plaintiff,  de- 
fendant brings  error.  Affirmed,  with  direc- 
tion. 

Taylor  ft  Jolly  and  McHenry  ft  Porter,  for 
plaintiff  in  error.  F.  W.  Copeland  and  J.  M. 
Bellah,  for  defendant  In  error. 

RUSSELL,  J.  Tbe  defendant  In  error 
caused  to  be  issued  against  the  plaintiff  in 
error  an  attachment,  upon  the  ground  that 
he  was  not  a  resident  of  the  state  of  Georgia, 
which  was  returned  to  the  justice's  court  of 
the  962d  district  to  the  February  term,  held 
February  4,  1905.  Prior  to  the  court  day  the 
plaintiff  in  error  spoke  to  the  Justice  of  tbe 
peace  about  a  continuance  of  the  case,  in 
order  that  be  might  attend  the  superior  court 
of  Murray  county.  Upon  his  return  to  his 
home  In  Chattanooga,  Tenn.,  he  Inclosed  the 
following  certificate  in  the  letter  which  fol- 
lows: 

"Mr.  J.  W.  Cavender  Is  III  with  la  grippe, 
and  unable  to  attend  to  business. 

"C.  Holzclaw,  M.  D. 
"State  of  Tennessee,  County  of  Hamilton. 

"Sworn  to  and  subscribed  before  me  this 
tbe  let  day  of  February,  1905. 

"W.  S.  Weitzell,  N.  P.    [SeaL]" 
"Chattanooga,  Tenn.,  Feb.  1st  1905. 

"Esquire  Geo.  O.  Ramsey,  Subnlgna,  Ga. — 
Dear  Sir:  I  returned  home  sick,  and,  as  I  am 
not  able  to  come  down  Saturday,  I  send  you 
my  doctor's  affidavit,  which  is  proper  show- 
ing for  you  to  continue  the  case.  Hope  the 
continuing  of  it  won't  disconcert  any  oae. 
I  am  sorry  I  am  not  able  to  come. 

"Your  friend,  (J.  W.  Cavender." 
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Upon  thli  ahowlng  the  Jndge,  In  the  ex- 
«rclK  of  talB  dlacretion,  refused  to  CMitlnae 
the  case  and  rendered  judgment  In  favor  of 
the  plaintiff.  An  appears  from  the  answer  of 
the  jnsHce,  no  plea  had  been  filed  In  the 
caw,  and  no  point  is  made  that  evidence 
tnffident  to  aathorlse  the  Judgment  was  not 
addnced.  The  defendant  carried  the  case  to 
the  niperlor  court  by  certiorari,  where  the 
petition  was  dismissed;  and  exception  to 
taken  to  the  Judgment  dlsminlng  the  certio- 
rari 

The  only  question  in  the  case  to  whether 
the  Justice  of  the  peace  abused  his  discre- 
tion in  refusing  a  continuance  of  the  case 
upon  the  showing  made.  We  agree  with  the 
Jodge  of  the  8ut>erior  court  in  holding  that 
the  magistrate  was  not  required  to  con- 
tinne  the  case  upon  the  showing  presented. 
The  certificate  of  the  physician  purported  to 
glre  the  condition  of  the  party  on  February 
1st.  Tlie  court  did  not  sit  until  February 
4tb,  and  the  certificate  contained  no  state- 
ment which  could  inform  tile 'court  as  to  the 
dnratlon  of  the  movant's  Illness,  or  from 
which  the  court  could  absolntely  infer  that 
the  movant's  aliment  would  continue  until 
the  day  upon  which  court  was  to  be  held. 
We  think  every  facility  should  be  afforded 
each  and  every  party  In  every  case  for  fairly 
presenting  his  side  of  the  Issue,  and  that  the 
law  of  continuance  should  be  given  a  IIl>eral 
construction ;  but  we  are  not  prepared  to  say 
that  the  trial  Judge  in  this  case  abused  the 
discretion  with  which  he  is  vested  by  law. 
The  mere  absence  of  a  party  has  nowhere 
been  held  to  be  of  itself  enough  to  authorize 
the  continuance  of  the  case.  A  meritorious 
reason  existing  at  the  time  of  the  trial,  which 
prevents  his  presence,  must  be  made  to  ap- 
pear; and  It  should  further  be  shown  that 
the  presence  of  the  party  would  be  likely  to 
cause  a  different  result  from  that  obtained, 
before  the  Judgment  should  be  set  aside  and 
a  new  trial  ordered.  "The  law's  delay"  Is 
one  of  the  most  serious  Impediments  in  the 
administration  of  substantial  Justice  in  the 
courts.  We  do  not  mean  to  say  that  in  any 
case  there  should  be  unseemly,  undue,  or 
unjust  haste;  but  hope  deferred  makes  the 
beart  sick,  and  many  a  case  is  killed  by  con- 
tinuance. 

Though  constrained  to  aflirm  the  Judgment 
in  this  case,  for  the  reason  that  the  showing 
made  did  not  require  a  continuance,  because 
it  did  not  cover  the  date  of  trial,  this  judg- 
ment Is  not  to  preclude  or  prevent  the  plain- 
tiff In  error  from  proceeding  by  equitable 
petitl(m  to  have  the  Judgment  rendered  set 
aside.  If  as  a  matter  of  fact  he  has  a  merito- 
rious defense  and  was  really  physically  un- 
able on  the  day  of  trial  to  attend  court  The 
judgment  Is  affirmed,  with  direction  that  this 
judgment  shall  not  operate  to  prejudice  the 
right  of  plaintiff  In  error  to  proceed  accord- 
ingly. 
Judgment  affirmed,  with  direction. 


SOUTHERN  BT.  CO.  T.  JOHNSON. 

(No.  193.) 

(Court  of  Appeals  of  Georgia.    May  24,  1907.) 

1.  Gabsixbs— Carriaob  of  Good*— Aonoini— 

Qdestion  roR  JuBT— Deuvest. 

Delivery  of  freight  to  a  common  carrier, 
where  an  action  to  brought  to  recover  for  loss 
of  articles' alleged  to  have  t>een  delivered,  la  a 

?[uestion  of  fact  for  the  determination  of  the 
ury. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  9,  Carriers,  f  690.] 

2.  Same  —  CowTBAors    roB    Tbahspobtatior 
Implied. 

Where  the  evidence  authorizes  a  finding  that 
certain  goods  were  delivered  to  the  agent  of  a 
railroad  companv,  who  received  them  and  was 
made  acqnalntea  with  their  destination,  a  con- 
tract of  carriage  may  be  implied,  although  no 
bill  of  lading  or  receipt  for  the  goods  be  usued 
and  delivered  to  the  anipper. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  202.] 

3.  Same  —  ACTioHB  —  Pebsohb    ERrnxED   to 
Sue. 

While,  in  the  absence  of  a  contract  a  per- 
son who  has  no  property,  general  or  special,  in 
goods,  cannot  sue  in  his  own  name,  in  tort,  for 
the  destruction  of  such  goods  by  a  carrier,  nev- 
ertheless the  contract  need  not  he  In  writing,  but 
may  be  implied  from  delivery  and  acceptance  of 
the  goods  for  shipment,  and  the  consignor  may 
sue  for  the  loss  or  nondelivery,  though  ne  be  but 
a  bailee.  "He  has  such  a  special  property  in 
the  goods  as  to  give  him  a  right  of  action." 
Great  Western  R.  Co.  v.  McComas,  83  III.  185. 
The  shipper,  if  not  the  owner,  holds  the  recovery 
in  trnst  for  the  true  owner. 

4.  BAins. 

"The  shipper  to  a  part^  In  interest  to  the 
contract,  and  it  does  not  lie  with  the  carrier 
who  made  the  contract  with  him  to  say,  upon  a, 
breach  of  it,  that  he  is  not  entitled  to  recover 
the  damages,  unless  it  be  shown  that  the  con- 
signee objects."  Hooper  v.  Railway  Co.,  27 
Wis.  81,  9  Am.  Rep.  439. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Appling  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  Mrs.  Johnson  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Mrs.  John- 
son having  died  pending  the  writ  of  error,  J. 
C.  Johnson,  her  administrator,  was  made  par- 
ty defendant  In  error.    Affirmed. 

De  Lacy  ft  Bl8lx>p  and  H.  A.  King,  for 
plaintiff  in  error.  J.  H.  Thomas,  for  defend- 
ant in  error. 

RUSSELIi,  J.  Mrs.  Johnson,  the  plalntllT 
In  the  court  below,  agreed  with  Krauskoff 
Bros.  &  C!o.,  of  Savannah,  Ga.,  to  take  a  cer- 
tain shipment  of  hats  to  her  store;  they  in- 
sisting that  she  keep  or  buy  all  the  hats  in 
the  shipment,  but  allowing  her  the  privilege 
of  returning  to  them  such  of  the  goods  as  she 
did  not  want  She  took  the  goods  on  these  con- 
ditions to  her  place  of  business  and  kept  them 
for  some  time,  but  finally  decided  to  ship  back 
to  them  the  larger  portion  of  the  goods,  packed 
them  In  boxes,  and  had  them  marked  "K. 
B.  ft  Co.,  Savannah,  Ga.,"  and  delivered 
them  to  a  drayman  to  take  to  the  depot 
The  drayman  swears  that  he  delivered  the 
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goods  to  the  agents  of  Krauskoff  Bros.  & 
Co.  at  tbe  depot,  aud  tliat  be  delivered  them 
as  be  was  accustomed  to  deliver  such  goods. 
The  evidence  of  the  plaintitT  showed  that 
she  delivered  the  goods  to  tbe  agents  of 
Krauskott  Bros.  &  Co.,  and  that  these  agents 
accepted  them  for  shipment,  but  failed  to 
furnish  her  with  a  bill  of  lading,  receipt,  or 
other  evidence  of  delivery.  Krauskoff  Bros. 
&  Co.  not  having  received  any  of  tbe  goods, 
or  any  bill  of  lading  or  receipt  of  shipment, 
naturally  Insisted  on  payment  for  tbe  en- 
tire shipment,  and  Mrs.  Johnson,  having 
failed  in  her  effort  to  return  a  portion  of  the 
goods,  paid  for  them.  She  then  sued  tbe 
railroad  company  In  a  Justice's  court  for  the 
value  of  tbe  goods  delivered  to  the  company. 
This  suit  was  appealed  to  the  superior  court, 
and  a  verdict  was  rendered  for  the  plaintiff. 
Tbe  original  defendant  in  error,  Mrs.  John- 
son, having  died  pending  the  writ  of  error, 
J.  C.  Johnson,  her  administrator,  was  made 
a  party  defendant  in  error. 

Lieamed  counsel  for  plaintiff  in  error  In- 
sists that  this  action  Is  a  suit  in  tort,  and  that 
for  that  reason  tbe  plaintiff  was  not  entitled 
to  recover,  because  It  appears  that  she  bad 
no  title  to  tbe  goods  that  were  lost.  While 
particularity  of  pleading  la  not  required  In 
justices'  courts,  we  think  it  very  clear  that 
the  suit  is  one  on  a  contract  of  carriage  aris- 
ing from  the  transaction  between  the  plain- 
tiff as  bailee  and  agent  for  Krauskoff  Bros. 
&  Co.,  and  tbe  defendant  as  common  carrier. 
In  tbe  summons  it  is  alleged  that  "all  tbe 
articles  named  in  said  bill  of  particulars 
*  •  •  were  turned  over  to  said  company 
by  petitioner  to  be  transported,"  eta;  "said 
railway  company  being  a  common  carrier  for 
hire,"  etc.,  and  "said  railway  company  hav- 
ing failed  to  deliver  tbe  goods  as  agreed  be- 
tween them  and  the  shipper,  the  said  Mrs. 
J.  C.  Johnson,  at  their  destination.  Savan- 
nah, Oa.,  as  aforesaid."  We  think  that  this 
alleges  a  contract,  and  asks  recovery  only  for 
tbe  breach  of  such  contract;  and  It  is  only 
upon  the  theory  that  a  contract  was  proved 
that  tbe  verdict  can  be  sustained,  for  the 
plaintiff  failed  to  show  that  she  had  title  to 
tbe  goods  in  question,  and,  of  course,  no  one 
but  tbe  owner  can  recover  damages  in  tort 

Tbe  plaintiff  In  error  claims  that  there 
was  no  contract;  and  tbe  evidence  certainly 
discloses  that  there  was  no  written  contract 
to  carry  tbe  goods  in  question.  It  is  insisted 
that  tbe  goods  were  never  received;  that  the 
evidence  falls  to  show  proper  Identification 
of  the  goods  sued  for,  or  their  delivery  to  tbe 
company.  Tbe  plaintiff  In  error  further  con- 
tends tbat  tbe  defendant  in  error  bad  no 
right  to  her  recovery  in  tbe  court  below,  be- 
cause she  had  no  title  to  the  goods  sued  for. 
As  to  whether  or  not  there  was  delivery  and 
identification  of  tbe  goods,  and  proof  of  their 
delivery  to  the  carrier,  these  are  questions  of 
fact;  and  tbe  evidence  admitted,  so  far  as 
this  portion  of  tbe  case  is  concerned,  author- 
ized tbe  finding  of  the  Jury.    Mrs.  Johnson 


testified   tbat  she  packed  the   bats   In    two 
boxes  and  saw  her  husband  mark  tbem  "K. 
B.  &  Co.,  Savannah,  Ga."    She  herself  deliv- 
ered these  boxes  to  tbe  drayman.    Tbe  dray- 
man swears  that  he  delivered  these  boxes  to 
the  agents  of  tbe  company,  and  called  their 
attention   to   their   presence   in   the   depot; 
and  to  show  that  they  were  the  same  two 
boxes,   tbe  plalntifTs  husband  testifies  thnt 
be  saw  tbem  at  tbe  depot  after  the  drayman 
carried  tbem  there,  and  called  tbe  attention 
of  tbe  company's  agent  to  tbe  marking  or 
lettering  he  bad  placed  on  tbem.    If  tbe  Jury 
believed  plaintiff's  witnesses,  ib&ce  could  be 
no  doubt  as  to  tbe  identification  of  tbe  goods 
sued  for,  and  of  their  delivery  to  the  com- 
pany.    While   we    agree   with    counsel    for 
plaintiff  in  error  that  the  testimony  fails  to 
I  show  tbat  Mrs.  Johnson  was  tbe  owner  of 
the  goods  (although  she  did  pay  for  tbem 
,  after  their  loss),  still,  if  we  are  right  In  our 
'  construction  of  tbe  nature  of  this  suit.  It  be- 
j  comes  Immaterial  that  Mrs.  Johnson  was  not 
!  the  owner;   for  i)y  delivery  of  the  goods  to 
tbe  carrier  for  shipment  to  the  place  marked 
I  upon  tbe  boxes,  to  wit,  Savannah,  Ga..  and 
:  tbelr  acceptance  by  tbe  railroad  company  for 
;  that  purpose,  a  contract  to  carry  arose  by 
'  natural  implication,  and  tbe  ownership  of  no 
I  person  other  than  Mrs.  Johnson  is  disclosed. 
'  and  it  Is  not  sought  to  enforce  tbe  rights 
i  of  any  other  person.    Mrs.  Johnson,  although 
I  not  tbe  true  owner,  can  maintain  tbe  action. 
I  and  could  hold  tbe  recovery  In  trust  for  tbe 
'  true  owner.    Construing  the  decision  in  Oar- 
;  ter  v.  Southern  Railway  Company,  111  Ga. 
38,  36  S.  B.  308,  60  L.  R.  A.  354,  with  tbe 
Lockbart  Case,  73  Ga.  472,  54  Am.  Rep.  8S3, 
it  may  be  stated  tbat  a  bailee  may  sue  for 
tbe  breach  of  a  contract  of  carriage  made 
with  him.    It  Is  distinctly  decided  in  Carter 
V.  Southern  Railway  Company  that  a  person 
who  has  in  charge,  as  agent,  the  goods  of 
another,  and  who  makes  with  tbe  common 
carrier  a  contract  to  ship  tbe  goods,  In. which 
tbe  agency  Is  not  disclosed,  may  maintain  an 
action  in  his  own  name  for  the  breach  of  tbe 
contract.    Such  a  plaintiff  being  the  consign- 
or of  tbe  goods  shipped,  the  contract  is  made 
with  him,  and  be  is  primarily  liable  for  tbe 
cbarges  for  carriage.     Tbe  carrier,  having 
treated  him  as  the  owner  of  the  goods,  can- 
not dispute  his  title,  unless  tiie  title  of  tbe 
true  owner  Is  sought  to  be  enforced  against 
the  carrier.    It  is  equally  well  settied  that 
where  a  plaintiff  has  no  Interest  In  the  prop- 
erty and  no  contract  with  the  carrier,  he  has 
no  cause  of  action.    Lockhart  v.  Railroad,  73 
Ga.  472,  54  Am.  Rep.  883.     We  are  of  tbe 
opinion  that  under  the  evidence  Mrs.  John- 
son was  such  a  bailee  of  the  goods  in  ques- 
tion that,  If  she  had  made  a  contract  with 
reference  to  their  transportation,  she  could 
have  maintained  an  action  for  tbe  breach  at 
tbe  contract 

The  real  question  in  this  case,  then  is: 
Was  a  contract  of  carriage  entered  into  be- 
tween Mrs.  Johnson  and  the  carrier?    No  bill 
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of  lading,  freight  receipt,  or  other  written 
evidence  of  a  contract,  was  pnt  In  evidence, 
and  -we  must  therefore  determine  from  the 
circumstances  appearing  In  evidence  whether 
the  defendant  company  made  a  contract  to 
transport  tbe  goods  in  question.  The  evi- 
dence of  the  plaintiff  discloses  nothing  on 
this  subject.  She  delivered  the  goods  to  a 
drayman,  and  she  never  received  a  bill  of 
lading,  and  had  no  knowledge  of  what  the 
drayman  did  with  the  goods  after  she  tamed 
them  over  to  blm.  Her  husband  testified 
that  the  goods  were  delivered  to  the  com- 
pany's agent,  for  he  saw  the  boxes  contain- 
ing them  at  the  depot,  and  called  the  atten- 
tion of  tbe  company's  agent,  Lee  Patterson, 
to  the  marking  on  the  box,  "K.  B.  &  Co.,  Sa- 
vannah, Ga."  The  drayman  testified  that  ho 
delivered  two  boxes,  marked  "K.  B.  &  Co.," 
to  the  depot  agent  at  Baxley.  He  did  not 
get  a  bill  of  lading  at  that  time,  because  he 
was  in  a  burry.  It  appears,  therefore,  that 
there  was  evidence  to  authorize  the  Jury  to 
find  that  tbe  two  boxes  of  hats  were  deliver^ 
ed  by  the  plaintiff  to  the  company  for  ship- 
ment, and  accepted  by  them.  They  were 
plainly  marked  "K.  B.  &  Co.,  Savannah, 
6a.,"  and  the  testimony  Is  undisputed  that 
the  goods  for  whose  loss  tbe  suit  Is  brought 
were  contained  In  boxes  marked  "K.  B.  Sc 
Co.,  Savannah,  Ga."  According  to  testimony 
which  the  Jury  was  authorized  to  believe, 
there  was  nothing  lacking  to  show  an  im- 
plied contract,  and  the  terms  of  the  contract 
The  point  of  destination  w«s  plainly  marked 
on  both  boxes,  and  when  the  railroad  com- 
pany received  the  goods,  withont  objection, 
under  the  evidence  that  it  was  quite  usual 
not  to  make  out  bills  of  lading  immediately, 
the  company  tacitly  agreed  to  deliver  them, 
either  at  destination  or  to  a  connecting  car- 
rier, to  l)e  transported  to  destination.  The 
coorse  of  dealing  evidenced  a  contract  The 
Jury  could  well  imply  a  contract  from  the 
acceptance  of  the  goods  for  shipment,  and 
that  it  was  only  through  oversight  that  a  re- 
ceipt or  bill  of  lading  was  not  issued.  So  we 
do  not  think  that  the  contention  of  plaintiff 
In  error  that  this  is  an  action  in  tort  is  sus- 
tained. In  any  event  a  common  carrier  can- 
not dispute  the  title  of  the  person  delivering 
the  goods  for  shipment  by  setting  up  ad- 
verse title  in  himself  or  In  a  third  person, 
which  Is  not  being  enfwced  against  him. 
Wallace  v.  Matthews,  39  Ga.  617,  99  Am. 
Dec.  473.  Payment  to  tbe  administrator  of 
Mrs.  Johnson  will  be  full  protection  against 
payment  to  any  one  else. 
Judgment  affirmed. 


DICES  V.  STATE.     (No.  490.) 
(Conrt  of  Appeals  of  Oeortcla.    June  20,  1907.) 
1.  WrrNESsES— Examination  bt  Court. 

While  the  court  has  a  right  to  question  a 
witness  during  the  trial  of  a  case,  the  examina- 
tion mnst  be  carefully  guarded  so  as  not  to  vio- 
late the  hihibltion  of  section  4334,  Civ.  Code 


1895.  The  examination  of  the  witness  by  the 
court  In  this  case  wan  not  mo  euarded,  and 
amonnted  to  a  clear  violation  of  that  section. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  60,  Witnesses,  (  852.] 

2.  Cbiminal  Law— Appeal  —  Objbctiokb 
Waived. 

E>xception8  not  insisted  on  In  the  argument, 
or  covered  by  the  brief,  will  be  treated  as  aban- 
doned. 

[EkL  Note.— For  cases  in  point,  see  Cent-  Dig. 
vol.  8,  Appeal  and  Error,  (  4250.J 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Btchmond 
County;  H.  C.  Hammond,  Judge. 

John  Dicks  was  convicted  of  burglary,  and 
brings  error.    Reversed. 

A.  L.  Franklin,  for  plaintiff  In  error.  J.  S. 
Reynolds,  Sol.  Gen.,  and  John  M.  Graham, 
for  the  State. 

HILL,  C  X  Plaintiff  in  error  was  con- 
victed for  a  violation  of  section  184  of  the 
Penal  Code  of  1895,  upon  an  Indictment 
charging  that  he  did  break  and  enter  a  cer- 
tain railroad  box  car  of  the  Augusta  South- 
em  Railroad  Company  with  the  intent  to 
steal  valuable  goods  therein,  and,  after  hav- 
ing so  entered,  did  wrongfully  and  fraudu- 
lently take  and  carry  away,  with  intent  to 
steal  the  same,  two  boxes  of  raisins,  the 
property  of  the  said  railroad  company.  His 
motion  for  a  new  trial  was  overruled,  and 
the  case  is  before  this  court  for  review.  Ex- 
ceptions to  the  Judgment  of  the  court  In 
overruling  a  plea  In  abatement,  and  In  ad- 
mitting certain  testimony  over  the  objection 
of  the  defendant,  are  not  alluded  to  In  the 
brief  filed  in  this  court,  and  will  therefore 
be  treated  as  abandoned.  Two  points  are 
presented  for  the  decision  of  this  court. 

1.  It  Is  complained  that  the  presiding  judge 
erred,  in  that  he  intimated  to  the  jury  bis 
opinion  of  tbe  defendant's  guilt  and  what 
had  been  proved,  as  follows:  During  the 
progress  of  the  trial  and  after  the  defendant 
bad  made  his  statement  the  detective  who 
made  the  arrest  and  who  discovered  the 
stolen  property  was  recalled,  and  after  he 
had  been  examined  by  counsel  for  both  the 
state  and  the  defendant  the  court  continued 
the  examination  as  follows:  "Q.  Was  he 
told  what  he  was  being  arrested  for?  A. 
We  carried  a  search  warrant  and  told  him 
we  had  a  search  warrant  for  bis  place  and 
for  blm;  and  he  never  did  make  any  ex- 
planation as  to  where  the  goods  came  from 
or  why  he  was  In  posBession  of  them.  Q.  Did 
he  make  any  denial?  A.  No,  sir.  Q.  Did  he 
see  these  raisins?  A.  Yes,  sir.  Q.  Said  noth- 
ing about  Aaron  Skinfleld  at  that  time?  A. 
No,  sir;  he  did  not  Q.  Were  you  present  at 
the  preliminary  hearing?  A.  I  was.  Q.  Did 
he  make  any  denial  there?  A.  Not  that  I 
heard.  Q.  Have  you  ever  heard  of  Aaron 
before  In  connection  with  this  case?  A.  No, 
sir;  I  think  not"  Then  tbe  witness  was 
cross-examined,  and  the  court  asked  him  the 
following  questions:  "Q.  Expl^  to  tbe  ju- 
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ry  where  John  Dicks  was  when  you  and  the 
gentleman  with  you  discovered  this  first  box 
of  raisins  in  his  house.  A.  He  was  there  in 
the  room.  Q.  Did  be  or  not  see  you  put  your 
bands  on  the  box  of  raisins  and  take  them 
into  your  custody?  A.  1  don't  see  why  be 
could'nt  He  was  right  there  in  the  room, 
dressing.  Q.  Did  be  see  you  with  the  two 
boxes  of  raisins?  A.  Yes,  sir.  Q.  Did  be 
see  you  lemoTe  them  from  his  house?  A. 
I  cau't  say  that  be  did.  because  we  ran  him 
right  ofT  to  Jail.  Q.  Did  he  see  you  with 
these  boxes  of  raisins  at  the  time?  A.  Tes, 
sir.  Q.  Did  he  otter  you  any  explanation? 
A.  No,  sir.  Q.  Did  he  say  he  got  tbem  from 
Aaron  Skinflcld?  A.  He  did  not  Q.  Were 
those  raisins  at  the  magistrate's  office?  A. 
Yes,  sir.  Q.  Did  he  say  there  at  the  magis- 
trate's office  ttiat  be  got  them  from  Skin- 
fleld?  A.  No,  sir;  he  did  not  Q.  Have  you 
ever  seen  him  where  those  boxes  of  raisins 
were,  at  police  headquarters  or  anywhere 
else,  when  he  was  being  charged  with  this 
crime?  A.  Yes,  sir;  they  were  at  the  mag- 
istrate's there,  and  he  was  faced  with  tbem 
there.  Q.  Did  be  offer  any  explanation?  A. 
No,  sir.  Q.  Did  he  offer  the  explanation 
that  Sklnfleld  bad  come  to  his  house  and 
asked  permission  to  leave  them  there?  A. 
No,  sir."  Defendant's  counsel  continued  to 
cross-examine  the  witness,  and  when  he 
finished  the  court  asked  the  following  ques- 
tions: "Q.  How  long  did  John  Dicks  stay 
in  Jail  before  he  had  a  preliminary  and  went 
out  on  bond?  A.  I  don't  remember  how 
long.  I  think  he  was  there  probably  three 
weeks.  Q.  Did  you  see  him  during  that 
time?  A.  Yes,  sir.  Q.  Did  be  offer  you  any 
explanation?  A.  No,  sir;  none  at  alL  He 
told  me  to  go  to  bis  lawyer." 

To  illustrate  the  pertinency  of  the  fore- 
going examination  it  Is  only  necessary  to 
state  that  the  only  evidence  of  the  defend- 
ant's guilt  was  the  presumption  arising 
from  the  possession  of  the  stolen  property 
soon  after  the  commission  of  the  crime,  wltli- 
ont  a  satisfactory  explanation  of  such  pos- 
session. This  detective,  three  days  after  the 
raisins  were  stolen  from  the  car,  found  tbem 
in  the  defendant's  bouse.    Neither  at  that 


time,  nor  on  the  subsequent  occasions  al- 
luded to  by  the  court  when  be  had  an  op- 
portunity to  do  so.  did  be  ever  make  any  ex- 
planation at  all  of  his  possession.  He  de- 
layed his  explanation  until  he  made  bis 
statement  to  the  Jury  on  the  trial;  then  stat- 
ing tliat  one  Aaron  Sklnfleld  left  them  at  bis 
bouse  the  night  they  were  stolen.  The  iter- 
ation and  reiteration  by  the  court  of  tiiis 
strongly  Incriminating  omission  on  the  part 
of  the  defendant  must  have  forcibly  impress- 
ed the  Jury  with  the  Idea  that  in  the  oimu- 
lon  of  the  Judge  the  explanation  of  bis  pos- 
session of  the  stolen  goods,  as  then  given  by 
the  defendant,  was  a  fabricated  afterthought 
The  emphasis  which  the  Judge  by  his  ques- 
tions gave  to  this  significant  failure  of  the 
defendant  on  the  r^eated  occasions  Itefore 
the  trial,  when  It  was  to  bis  Interest  to  have 
promptly  made  an  explanation,  and  when  it 
was  reasonable  to  think  that  be  would  have 
done  so.  Indicated  that  the  Judge  had  very 
grave  doubts  of  the  truth  of  the  one  made: 
This  question  has  been  fully  covered  by  the 
recent  decision  of  this  court  in  the  Sharpton 
Case,  1  Ga.  App.  542,  57  S.  K  929.  We  can 
only  repeat  what  we  said  then — that  while 
the  court  can  with  propriety  ask  questions 
of  a  witness  on  the  stand  for  the  purpose 
of  bringing  out  the  facts  of  the  case,  such 
practice  Is  Imprudent  and  unsafe,  and  will 
Invariably  result  in  the  imperative  grant  of 
a  new  trial  when  such  examination  Is  at  all 
extended  and  on  the  vital  points  of  the  case. 
The  rather  lengthy  examination  of  the  wit- 
ness above  set  out  callUig  repeated  atten- 
tion to  the  weak  point  In  the  defense,  was 
a  clear,  though  doubtless  an  unconscious, 
violation  of  the  right  of  the  defendant  to 
have  his  guilt  determined  by  the  Jury  with- 
out the  slightest  assistance  from  the  court. 

2.  It  is  insisted  that  there  was  no  evidence 
of  a  "breaking"  of  the  car.  We  have  care- 
fully examined  the  brief  of  evidence,  and 
we  find  that  while  the  evidence  on  this  point 
is  weak  and  not  entirely  satisfactory,  yet 
there  Is  some  evidence  to  support  the  vw- 
dict  as  to  this  fact  and  the  trial  court  was 
satisfied. 

Judgment  reversed. 
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ACKBB  T.  ANDERSON  COUNTY. 

(Sapreme   Conrt  «f   South   Carolina.    Aug.   6, 

1907.) 

CoBONERS  — Inquest  — Fkm—Liabiutt    or 
County. 

An  inquest  over  a  dead  body  Is  a  proceed- 
ing essentially  criminal  in  its  nature,  and  falls 
within  *be  term  "criminal  proceedings,"  for 
which  salaries  are  provided  in  lieu  of  fees  given 
br  Civ.  Code  1902,  (  8117— section  1006  pro- 
viding for  salaries  of  magistrates  in  Anderson 
county,  and  section  904  providing  that  magis- 
trates shall  receive  annual  salaries  in  lieu  of 
fees  in  criminal  cases  or  proceedings — and  a 
magistrate  in  Anderson  connty  holding  an  in- 
quest cannot  collect  fees  from  the  county  there- 
for. 

Appeal  from  Common  Pleas  Circuit  Court 
Court  of  Anderson  County;  Watts,  Judge. 

Controversy  without  action  between  R.  V. 
Aclier  and  Anderson  county.  Judgment  for 
defendant    Plaintiff  appeals.    Affirmed. 

J.  £j.  Breazeale,  for  appellant  Bonbam  A 
Watkina,  for  respondent 

JONBS,  J.  Tbla  was  a  controvenr  In  tbe 

drcnlt  court  without  action  upon  an  agreed 
statement  of  facts.  The  plalntUF  la  a  magis- 
trate for  Anderson  connty,  and  In  tbe  year 
1905  held  two  inqaests  over  dead  bodies,  for 
which  serrices  he  presented  a  claim  for  $17 
to  the  connty  commissioners  of  Anderson 
county.  Tbe  inquests  were  held  more  than 
15  miles  from  the  courthouse  and  upon  the 
request  of  two  reputable  dtizena  Tbe  coun- 
ty commissioners  refused  to  pay  tbe  claim, 
upon  tbe  ground  that  tbe  statutes  make  no 
provision  for  the  payment  of  such  fees  to 
magistrates  in  Anderson  county.  Tbe  cir- 
cuit court  sustained  this  view  and  dismissed 
tbe   proceedings. 

We  concur  with  tbe  circuit  court.  Costs 
and  fees  are  never  allowed  to  an  officer  un- 
less some  statute,  strictly  construed,  confers 
the  right.  Lancaster  v.  Barnwell,  40  S.  C. 
44G,  19  S.  E.  74;  Green  t.  Anderson  Co.,  66 
S.  C.  411.  34  S.  E.  691.  We  find  no  statute 
authorizing  sucb  costs. 

Tbe  authority  of  a  magistrate  to  bold  an 
inquest  is  derived  from  section  888,  Code  of 
Laws  1902,  which  provides  that  "any  magis- 
trate of  tbe  county,  except  in  tbe  county  of 
Charleston,  is  authorized  and  required  to 
exercise  all  the  powers  and  discharge  all  the 
duties  of  tbe  coroner  in  holding  inquests  over 
the  body  of  deceased  persons  and  taking  all 
proper  proceedings  therein,  in  all  cases  where 
the  coroner  of  tbe  county  is  sick,  or  absent 
or  at  n  greater  distance  than  fifteen  miles 
from  tbe  place  for  sucb  inquiry,  or  when  tbe 
office  is  vacant"  Section  3117,  1  Civil  Code 
1902,  among  tbe  fees  and  costs  of  magis- 
trates for  civil  and  criminal  matters,  pro- 
vides a  fee  of  $8.50  for  "proceedings  on  cor- 
oner's inquest  as  prescribed  by  law."  But 
section  1006  of  that  volume  and  amendatory 
statutes  provide  for  salaries  of  magistrates 
in  Anderson  coimty,  and  section  994  express- 
ly provides  that  tbe  magistrates  "shall  re- 
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celve  annual  salaries  in  lieu  of  all  feet  and 
costs  in  criminal  cases  or  proceedings."  An 
Inquest  over  a  dead  body  is  a  proceeding  es- 
sentially criminal  In  Its  nature,  and  must 
fall  within  tbe  meaning  of  the  t^m  "crimin- 
al proceeding,"  In  Ueu  of  fees  for  wblcb  tbe 
salary  is  provided.  Cr.  Code  1902,  H  701- 
729,  regulates  tbe  procedure,  and  by  section 
890,  1  Civ.  Code  1902,  the  Inquisition  and 
evidence  must  be  returned  to  the  clerk  of 
tbe  court  of  general  sessions.  This  would 
be  conclusive  If  tbe  coroner  were  allowed 
fees  for  holding  Inquests  In  Anderson  coun- 
ty, but  by  act  of  1904  (24  St  at  Large,  p. 
418)  the  coroner  of  Anderson  county  Is  paid 
a  salary  In  lien  of  all  costs  and  fees.  Hence 
there  is  no  statute  authorizing  the  payment 
of  fees  for  holding  an  inquest  in  Anderson 
county,  whether  the  service  is  rendered  as 
magistrate  or  as  coroner. 

Tbe  judgment  ot  tbe  circuit  court  is  af- 
firmed. 


GERMAN-AMERICAN  INS.  CO.  t.  SOUTH 
BRN  RY    CO. 

(Suprenw  Conrt  of  South  Carolina.    Aug.  8, 
1907.) 

Railboads  —  FnES  Scr  bt   Looomotives — 

LlABIUTT. 

Where  cotton  is  deposited  on  the  premises 
of  a  railway  company  under  an  agreement  that 
It  remain  on  tbe  premises  of  the  company  with- 
out its  consent  at  the  sole  risk  of  the  shipper 
until  tendered  and  accepted  for  shipment,  the 
carrier  ia  not  liable  for  its  loss  by  fire  from  its 
locomotive  under  Civ  Code  1902,  (  2135,  mak- 
ing evpry  railroad  cor  ">any  responsible  for 
property  destroyed  by  fire  from  its  engines,  un- 
less the  property  was  placed  on  the  right  of 
way  unlawfully  and  without  its  consent. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  f  1665.] 

Gary,  J.,   dissenting. 

« 

Appeal  from  Common  Pleas  Circuit  Court, 
Fairfield  County;    Prince,  Judge. 

Action  by  the  German-American  Insurance 
Company,  tbe  Royal  Insurance  Company, 
and  MlUett  ft  Co.  against  tbe  Southern  Rail- 
way Company.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Reversed. 

Defendant  appeals  on  following  exceptions: 

(1)  "That  his  honor,  the  presiding  Judge, 
erred  in  refusing  tbe  motion  to  direct  a  ver- 
dict In  favor  of  tbe  defendant,  upon  tbe 
ground  that  It  appeared  from  the  undisputed 
evidence  In  tbe  case  that  the  property  de- 
stroyed bad  been  placed  on  tbe  defendant's 
right  of  way  by  Mlilett  ft  Co.,  tbe  owners, 
with  knowledge  that  the  defendant  did  not 
consent  to  its  being  so  placed  before  it  should 
be  tendered  for  shipment,  and  that  it  was 
never  so  tendered. 

(2)  "That  his  honor,  the  presiding  judge, 
erred  in  refusing  to  direct  a  verdict  for  the 
defendant,  for  tbe  reason  that  there  was  no 
testimony  tending  to  show  that  the  property 
wblch  was  destroyed  while  upon^e  def end- 
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ant's  right  of  way  bad  been  placed  on  rach 
rigbt  of  way  with  its  consent 

(3)  "That  his  honor,  the  presiding  Judge, 
erred  In  refusing  to  direct  a  verdict  for  the 
defendant,  for  the  reason  that  it  appeared 
from  the  evidence  that  there  was  a  mis- 
Joinder  of  parties  plaintiff  and  of  causes  of 
action.  The  rights  of  the  plaintiffs  being 
several,  and  not  Joint,  the  evidence  could  not 
sustain  a  verdict  in  favor  of  the  defendants 
Jointly. 

(4)  "That  his  honor,  the  presiding  Judge, 
erred  in  refusing  the  defendant's  motion  for 
a  new  trial,  for  the  reason  that  there  was  no 
testimony  tending  to  show  tiiat  the  cotton 
destroyed  had  l>een  placed  upon  the  defend- 
ant's right  of  way  with  its  consent. 

(5)  "That  his  honor,  the  presiding  Judge, 
erred  in  refusing  the  defendant's  motion  for 
a  new  trial,  on  the  ground  that  the  verdict, 
being  for  a  single  sum  in  favor  of  the  de- 
fendants Jointly,  was  not  supported  by  the 
evidence,  which  showed  the  rights  of  the 
plaintiffs  to  l>e  several,  and  not  Joint 

(6)  "That  bis  honor,  the  presiding  Judge, 
erred  in  charging  the  Jury,  with  reference  to 
the  cotton  on  tlie  right  of  way:  'Now,  if 
yon  find  it  was  there  with  the  knowledge  of 
the  defendant  company,  then  tl>e  inference, 
in  the  absence  of  other  testimony,  the  Infer- 
ence might  be  drawn  that  it  was  there  with 
the  consent  of  the  company;  and  that  infer- 
ence arises  only  in  those  cases  where  the 
property  of  one  is  placed  upon  the  lands  of 
another,  who  has  a  right  to  object  to  Its  being 
there.  But  I  charge  you  that  a  railway  com- 
pany has  a  right  to  object  to  the  storing  of 
cotton  on  its  right  of  way  that  is  not  placed 
there  for  the  purpose  of  shipment  on  the 
railroad' — in  that  he  thereby  Instructed  the 
jury,  in  efCect,  that  an  inference  of  consent 
on  the  part  of  the  company  to  the  placing  of 
property  on  Its  right  of  way  arose  from  the 
fact,  If  shown  by  the  evidence,  that  the  prop- 
erty was  placed  upon  such  right  of  way  with 
its  knowledge,  in  the  absence  of  any  other 
testimony,  and  was  a  charge  on  the  facts,  in 
violation  of  section  26,  art  &,  of  the  Constitu- 
tion of  this  state,  and  said  cliarge  was  In 
violation  of  the  provisions  of  section  21S5,  1 
Code  of  Laws  of  South  Carolina  1902,  which 
required  the  plaintiff  to  affirmatively  prove 
consent  on  the  part  of  the  railway  company 
to  the  placing  of  the  property  on  Its  right  of 
way. 

(7)  "That  his  honor,  the  presiding  Judge, 
having  charged  the  Jury  that  'the  statute  ex- 
empts the  railroad  company  from  liability 
for  the  destruction  by  fire  of  property  placed 
upon  its  right  of  way  without  its  consent  and 
recognizes  the  right  of  the  company  to  with- 
hold its  consent  when  any  property  Is  placed 
thereon,  and  such  consent  must  be  affirmative- 
ly shown,'  erred  in  also  charging  the  Jury 
that  the  Inference  that  the  company  consent- 
ed to  the  property  being  placed  on  its  right 
of  way  arose,  if  the  Jury  should  find  that  it 
was  placed  there  with  the  knowledge  of  the 


company.  It  baying  a  rlffiit  to  object.  In  the 
absence  of  any  other  testimony,  the  charge 
being  contradictory,  and  making  proof  of 
knowledge  equivalent  under  the  statute  to 
proof  of  consent 

(8)  "That  his  honor,  the  presiding  Judge, 
erred  in  construing  the  written  notice.  Ex- 
hibit P,  introduced  in  evidence,  and  In  charg- 
ing the  Jury  in  reference  thereto,  as  follows: 
'By  this  notice  the  railway  says  it  doesn't 
consent  It  is  for  you  to  say  whether  It  did 
or  not  It  says  the  cotton  Is  there  at  tbo 
risk  of  the  owner.  I  charge  yon  that.  If  tbe 
railroad  consented  for  that  cotton  to  b.  there, 
the  railroad  couldn't  limit  its  liabilities  under 
that  statute.  Tbe  question  is:  Uid  tbe  rail- 
road company  consent  for  It  to  be  there? 
It  It  consent  for  it  to  be  there,  it  can't  say: 
"I  consented  for  it  to  be  there,  but  it  must 
be  at  your  risk."  I  charge  you  that  under 
that  statute  the  railroad  company  can't  do 
that;  and,  if  the  railroad  company  consent- 
ed for  It  to  be  there,  why,  then,  it  was  at  the 
risk  of  the  railroad  if  It  burned  it  Now, 
that  is  my  Interpretation  of  the  law  in  con- 
nection with  this  notice  that  has  l>een  placed 
in  evidence' — whereas,  it  is  submitted  that 
the  railroad  company  was  under  no  obliga- 
tion to  permit  property  to  be  placed  or  to 
remain  on  its  right  of  way  until  it  should  be 
tendered  for  shipment,  and  could.  In  the  exer- 
cise of  Its  rights,  attach  to  its  permission 
that  property  be  placed  or  remain  on  its 
right  of  way  before  being  tendered  for  ship- 
ment, a  valid  condition  that  should  be  there 
without  its  consent  and  at  the  risk  of  its 
owner  until  tendered  for  shipment" 

B.  L.  Abney  and  W.  H.  Townsend,  for  ap- 
pellant   J.  B.  McDonald,  for  respondents. 

JONES,  X  The  plaintiff  insurance  com- 
pany seeks  to  be  subrogated  to  the  rights  of 
Millett  &  Co.  to  recover  under  section  2185  of 
the  Civil  Code  of  1902.  This  statute  makes 
every  railroad  corporation  responsible  in 
damages  to  the  owner  whose  property  may  be 
injured  by  fire,  communicated  by  its  locomo- 
tive engines  or  originating  wltliin  the  limits 
of  the  right  of  way,  in  consequence  of  the 
act  of  Its  authorized  agents  or  empioyfis,  ex- 
cept in  any  case  where  tbe  property  sliall 
have  been  placed  on  the  right  of  way  of  such 
corporation  unlawfully  or  without  its  con- 
sent It  was  shown  that  the  cotton  of  Millett 
&  Co.  was  destroyed  by  flre  while  on  defend- 
ant's right  of  way,  but  not  tendered  for  ship- 
ment, by  a  spark  communicated  from  defend- 
ant's locomotive  engine;  but  the  vital  ques- 
tion is  whether  tbe  cotton  was  on  defendant's 
right  of  way  by  Its  consent,  as  cont^nplated 
by  the  statute. 

The  undisputed  testimony  was  that  Millett 
&  Co.  placed  the  cotton  on  defendant's  right 
of  way  under  an  agreement  stipulating: 
"This  cotton  is  deposited  on  the  premises  of 
the  Southern  Railway  Company  and  tbe  same 
remain  upon  the  premises  of  this  company 
without  its  consent  and/at^p^  ^|tf iliett  & 
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Co.]  sole  risk,  ootil  tendered  and  accepted  for 
sbipment"  Now,  It  is  contended  that,  not- 
withstanding this  express  stipulation,  the  cot- 
ton was  on  defendant's  right  of  way  by  its 
consent  before  it  was  tendered  for  shipment 
We  cannot  think  so.  Mlllett  &  Co.  and  those 
in  privity  with  them  should  be  estopped  to  as- 
sert a  fact  which  is  contrary  to  their  agree- 
ment that  until  tendered  for  shipment  the 
cotton  remains  upon  the  right  of  way  with- 
out defendant's  consent.  It  Is  said  that  such 
an  agreement  is  void  on  the  ground  of  public 
policy.  As  is  subserveB  a  very  high  public 
policy  to  enforce  contracts  between  parties 
8ui  Juris,  courts  should  not  nullify  contracts 
as  against  public  policy  unless  the  case  is 
free  from  all  reasonable  doubt.  The  rule  la 
that  "a  contract  is  not  void  as  against  pub- 
lic policy  unless  it  Is  injurious  to  the  interest 
of  the  public  or  contravenes  some  establish- 
ed Interest  of  society."  What  interest  of  the 
public  Is  injuriously  affected  by  the  agree- 
ment In  question?  Millett  &  Oo.  bad  no  right 
as  a  men^ber  of  the  public  to  place  cotton 
on  defendant's  premises,  unless  tendered  for 
shipment,  except  by  agreement  with  defend- 
ant, and  defendant  owed  no  duty  to  the  pub- 
lic or  to  Mlllett  ft  C!o.  to  allow  cotton  to  be 
placed  on  its  right  of  way,  except  for  ship- 
ment A  different  question  would  be  present 
if  Mlllett  ft  Oo.  bad  the  right  as  a  member 
of  the  public  to  place  cotton  on  defendant's 
right  of  way.  Independent  of  an  agreement 
The  status  of  the  cotton  on  the  right  of  way, 
being  fixed  by  the  agreement  alone,  must  be 
determined  by  the  agreement  alone.  If  It  be 
true  that  the  cotton  was  on  defendant's  prem- 
ises by  Its  consent  on  condition,  the  owner 
cannot  cling  to  the  consent  and  repudiate  the 
condition  upon  which  it  was  given,  for  that 
would  be  like  a  consent  obtained  by  fraud 
or  deception  which  is  no  consent. 

The  authorities  generally  hold  that  a  con- 
tract by  a  railroad  corporation  Is  not  against 
public  policy  because  It  exempts  from  liability 
for  fires,  even  negligently  communicated  by 
its  agents  or  defective  instrumentalities  to 
property  placed  by  the  owner  upon  railroad 
premises,  not  as  a  patron  dealing  with  the 
company  as  a  common  carrier,  but  by  virtue' 
of  the  special  agreement  Oriswold  v.  Illi- 
nois Central  R.  R.  Co.,  90  Iowa,  265,  67  N. 
W.  843.  24  L.  R.  A.  647;  Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.,  70  Fed. 
201,  17  C.  C.  A.  82,  30  L.  R.  A.  183;  Id..  20 
Sup.  Ct.  33. 175  D.  8.  91,  44  L.  Ed.  84,  follow- 
ing the  rule  established  by  the  state  court 
in  the  Griswold  Case.  Stephens  v.  Southern 
Pacific  Co.,  109  Cal.  86,  41  Pac.  783,  29  L.  R. 
A.  751,  50  Am.  St.  Rep.  17;  Oremwlcb  Ins. 
Co.  V.  Louisville  ft  Nashville  R.  R.  Co.,  112 
Ky.  598,  66  S.  W.  411,  67  S.  W.  16,  56  U  R. 
A.  477,  d9  Am.  St  Rep.  313;  Osgood  v.  Cen- 
tral Vermont  R.  Co.,  77  Vt  334,  60  Atl.  137, 
70  L.  R.  A.  930;  Mann  v.  Pere  Marquette 
R.  Co.,  135  Mich.  210,  97  N.  W.  721.  These 
canes  combat  the  view  that  the  public  has  an 
interest  in  the  contract,  because  it  tends  to 


induce  negligence  In  the  equipment  and  oper- 
ation of  the  locomotives.  The  contract  In 
this  case  is  not  to  do  an  act  prohibited  by 
statute  or  which  Is  contrary  to  the  public 
policy  as  declared  b^  a  statute,  but  is  the 
admission  by  both  parties  of  a  fact  which 
takes  the  case  out  of  the  statute,  viz.,  that 
the  cotton  was  not  upon  the  right  of  way 
with  the  consoit  of  defendant  until  tendered 
for  shipment 

Under  the  foregoing  views.  It  was  error 
to  refuse  to  direct  a  verdict  for  defendant 
and  to  refuse  the  motion  for  new  trial. 

The  Judgmoit  of  the  circuit  court  is  re- 
versed. 

OART,  A.  J.  (dissenting).  This  Is  an  ap- 
peal from  a  Judgment  recovered  by  the  plain- 
tiff against  the  defendant,  under  section 
2135  of  the  Code  of  Laws,  for  loss  of,  or 
damage  to,  37  bales  of  cotton  by  fire  from 
a  locomotive  of  the  defendant  which  cotton. 
It  Is  alleged,  bad  been  placed  upon  the 
platform  and  right  of  way  of  the  defendant 
at  its  depot  In  Winnsboro,  S.  C,  on  the  22d 
of  Sq>etmber,  1904,  by  its  consent 

The  cotton  had  been  purchased  by  Millett 
&  Co.,  who  took  out  two  policies  of  Insurance 
— one  in  Oerman-Amerlcan  Insurance  Com- 
pany and  the  other  In  Royal  Insurance  Com- 
pany— each  of  said  policies  being  in  the  sum 
of  11,000.  The  loss  under  the  policies.  If  any, 
was  made  payable  to  the  Winnsboro  Bank, 
as  its  Interest  might  appear,  by  virtue  of 
an  agreement  between  the  insurance  compan- 
ies and  Mlllett  ft  Co.  The  insurance  com- 
panies and  Mlllett  &  Co.  Joined  as  plaintiffs 
in  the  action,  although  it  was  alleged  in  the 
complaint  that  the  insurance  companies  had 
paid  the  loss  which  had  been  adjusted  be- 
tween them  to  Mlllett  &  Co.  and  the  Winns- 
boro Bank.  It  was,  however,  alleged  that 
Millett  ft  Co.  were  made  parties  plahitiff, 
as  a  matter  of  form,  by  reason  of  their  for- 
mer interest,  to  which  the  insurance  com- 
panies were  subrogated. 

The  defendant  demurred  to  the  complaint 
and  also  filed  an  answer.  The  grounds  of 
demurrer  were:  (1)  "That  it  appeared  upon 
the  face  of  the  complaint  that  no  cause  of 
action  was  stated  in  favor  of  the  plaintiffs 
Millett  &  Co."  (2)  "That  It  appeared  on  the 
face  of  the  complaint  that  there  was  a  mis- 
Joinder  of  causes  of  action,  in  that  the 
plaintiffs  insurance  companies  each  had  a 
separate  claim  against  the  defendant,  and 
not  a  joint  cause  of  action."  The  demurrer 
was  overruled.  At  the  close  of  the  testimony, 
the  defendant's  attorneys  requested  bis  hon- 
or, the  presiding  Judge,  to  direct  the  Jury  to 
find  a  verdict  in  favor  of  the  defendant,  up- 
on grounds  hereinafter  mentioned,  which  was 
refused.  The  defendant  did  not  introduce 
any  testimony.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiffs  for  $1,560.84.  The 
defendant's  attorneys  also  made  a  motion 
for  a  new  trial  upon  the  same  grounds  as 
those  upon  which  they  requested  the  presid- 
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Ing  Judge  to  direct  a  verdict  The  appel- 
lant's exceptions  will  be  set  out  In  the  re- 
port of  the  case. 

The  first  question  that  will  be  considered 
Is  whether  there  was  any  testimony  tending 
to  sustain  the  allegation  of  the  complaint 
that  the  cotton  was  placed  upon  the  defend- 
ant's platform  with  its  consent 

We  reproduce  the  testimony  touching  this 
question.  E.  Millett  a  witness  for  the  plain- 
tiffs, testified  as  follows :  "Q.  What  is  that 
platform  used  for,  Mr.  Millett?  A.  At  that 
time  It  was  to  store  cotton  on  principally. 
Q.  Store  cotton  on  principally?  A.  Yes,  sir. 
Q.  For  what  purpose?  A.  Until  they  got  a 
bill  of  lading  for  it,  or  put  it  in  a  warehouse. 
Q.  Was  cotton  generally  put  there  for  ship- 
ment? A.  Tes,  sir;  but  not  absolutely.  Q. 
Mr.  Millett  you  had  Just  bought  this  cotton 
from  wagons,  as  they  came  to  town?  A. 
Yes,  sir.  Q.  And  It  was  taken  down  there 
and  weighed,  and  jost  left  on  the  platform? 
A.  It  was.  Q.  Yon  have  not  tendered  it  for 
shipment  at  all?  A.  No,  sir.  Q.  Now,  as  to 
this  notice,  can  yon  state  whether  or  not  for 
every  bale  of  cotton  yon  put  there  you  got 
a  notice?  About  when  were  these  notices 
sent— once  a  week,  or  once  a  month,  or  how? 
A.  Well,  almost  all  the  time,  almost  every 
time  I  sent  one  bale  or  more  there,  more  or 
less.  Q.  Sir?  A.  Once  In  a  while  he  wouldn't 
stamp  them.  He  would  overlook  stamping 
them,  but  as  a  general  thing  it  was  on  all 
the  notices.  Q.  You  accepted  that  notice  as 
the  terms  upon  which  the  cotton  was  acc^ted 
by  the  railroad  company,  did  yon  not?  A. 
I  paid  no  attention  to  it  at  all.  Q,  Did  you 
understand  that  It  was  not  there  with  their 
consult?  (Mr.  McDonald:  We  object  to 
that)  A.  No,  I  didn't  (Mr.  McDonald:  Well, 
I  will  let  that  come  out  I  will  withdraw 
my  objection.)" 

T.  J.  Cureton,  a  member  of  the  firm 
of  Millett  &  Co.,  testified  as  follows:  "Q. 
About  this  time  how  was  cotton  put  on 
that  platform  for  what  purposes?  A.  Well, 
it  was  put  there  for  shipment,  and  also 
the  convenience  of  the  parties.  Q.  Who 
weighed  the  cotton?  Q.  Who  was  the  welgh- 
.er  there?  A.  Mr.  Crelght  Q.  Well,  cap- 
tain, will  you  state  whether  or  not  during 
the  cotton  season,  I  mean  about  this  time, 
along  in  September,  1004,  all  the  cotton  that 
was  bought  here,  that  was  not  stored  in  a 
warehouse,  was  put  there  on  that  platform? 
A.  I  think  it  was,  when  they  could  get  it 
on  it  Sometime  they  couldn't  get  It  on.  Q. 
Why  couldn't  they  get  it  on?  A.  Sometimes 
there  would  be  more  on  the  platform  than  It 
would  hold,  and  they  would  have  to  put  it 
on  the  ground  contiguous.  Q.  Do  you  know 
who  controls  that  platform  there?  A.  I  sup- 
pose the  railroad — the  railroad  agent  Q. 
The  railroad  agent?  A.  Yes,  sir.  Q.  How 
near  does  that  platform  come  up  to  the  de- 
pot? A.  Ck>mes  right  up.  Q.  It  is  Joined  to 
the  depot?    A.  Yes.  sir ;  Joined  to  the  depot 


and  surrounds  It  That  ia,  the  depot  cuts 
it  off  rather.  Q.  Well,  there  is  a  platform 
on  all  sides,  one  next  to  the  track,  and  one 
the  Bide  next  to  your  bouse?  A.  Yea,  air. 
Q.  Captain,  what  did  you  say  about  this  at 
the  last  trial?  A.  I  don't  remember.  Q. 
Didn't  you  say  they  were  there  at  your  risk? 
A.  I  considered  it  there  at  the  risk  of  my 
insurance.  I  wouldn't  have  taken  a  policy 
otherwise.  Q.  You  accepted  this  as  showing 
that  the  railroad  company  didn't  consent  to 
that  cotton  being  there,  did  you  not?  A.  Yes, 
sir,  not  on  those  terms — at  their  risk.  Q. 
And  this  cotton  was  never  tendered  for  ship- 
ment? A.  Not  that  I  recollect  of.  Most  of 
it  had  been  bonj^t  that  day.  Q.  Captaha, 
were  these  notices  sent  every  day  or  every 
week,  or  every  month,  or  how?  A  It  was 
generally  on  every  lot  of  cotton  bought  Q. 
Captain,  what  did  you  do  with  these  notices? 
A.  I  filed  them  on  my  file.  Q.  Did  yon  pay 
any  attention  to  them?  A.  I  didn't  pay  any 
attention  to  them.  Of  course,  1  knew  that 
that  was  the  terms." 

W.  H.  Flenniken,  another  witness  in  behalf 
of  the  plaintiffs,  testified  as  follows.  "Q. 
Mr.  Flenniken,  when  cotton  is  bought  here 
from  wagons,  what  ia  done  with  it?  A.  It 
is  hauled  to  the  depot  down  there,  weighed 
up  by  the  public  weigher,  and  the  tickets  are 
sent  here  for  settlement  Q.  Who  is  the  pub- 
lic weigher  there?  A.  Mr.  Creight— W.  D. 
Crelght  Q.  Where  is  the  cotton  left  after 
It  Is  weighed?  A.  On  the  platform,  sir.  Q. 
For  what  purpose?  A.  For  shipping;  that 
Is  as  far  as  I  know,  of  course." 

The  following  Instrument  of  writing  was 
Introduced  in  evidence,  under  the  admis- 
sion that  while  it  Is  not  the  notice  given  to 
Millett,   it   is   shniiar: 


No. Winnsboro,  S.  C 

Bought  by 


-,  190-. 
from 


Cotton  as  listed. 


( )  Bales. 

Weight    Titis  cotton  is  de- 

Sosited  on  premines  of  the 
oathem  Railway  Com- 
pany, and  the  same  re- 
main upon  tlie  preraisea 
of  tliis  Company  without 
its  consent  and  at  your 
sole  risk  until  tendered 
and  accepted  for  ship- 
ment 


W.  B.  Crei^t  Agt 
weigher. 

This  testimony  shows  that  the  platform 
was  used  by  the  public  generally  as  a  place 
for  storing  cotton,  preparatory  to  shipment 
by  consent  of  the  defendant  f  that,  as  the 
railroad  company  had  control  of  the  plat- 
form, the  cotton  was  In  its  possession  as  soon 
as  It  was  deposited  thereon ;  tliat  while  the 
mutual  benefits  contemplated  by  the  public 
and  the  railroad  company  may  not  have  cre- 
ated the  relation  of  temporary  warehouse- 
man on  the  part  of  the  defendant  neverthe- 
less it  became  a  gratuitous  bailee;  that  the 
conduct  of  the  defendant  was  not  only  cal- 
culated to  affect  the  rights  of  Millett  &  Co, 
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but  likewise  of  tbe  pvbllc  geoerallx,  who,  In 
effect,  were  Invited  to  place  cotton  on  the 
platform. 

Uur  construction  of  the  writing  containing 
the  notice  is  tliat  tbe  defendant  connented 
for  the  cotton  to  be  deposited  on  its  platform, 
but  attached  a  condition  to  Its  consent 

The  testimony  shows  that  the  exceptions 
raising  this  question  cannot  be  sustained. 

The  next  question  for  consideration  is 
whether  the  condition  is  valid.  Section  218S 
of  the  Code  of  Laws  is  as  follows:  "Every 
railroad  corporation  shall  be  responsible  in 
damages  to  any  person  or  corporation  whose 
buildings  or  property  may  be  injured  by 
lite  communicated  by  Its  locomotive  engine, 
or  originating  within  the  limits  of  the  right 
of  way  of  said  road  in  conseqnence  of  the 
act  of  any  of  its  authorized  agents  or  em- 
ployees, except  in  any  case  where  the  prop- 
erty shall  have  been  placed  on  the  right  of 
way  of  such  corporation  unlawfully,  or  with- 
out Its  consent,  and  shall  have  an  Insurable 
Interest  In  tbe  property  upon  Its  route  for 
which  it  may  be  held  responsible,  and  may 
procure  Insurance  thereon  in  its  own  behalf." 
This  statute  was  construed  in  the  case  of  Mc- 
Candless  v.  Railroad,  38  S.  C.  103,  16  S.  B. 
428,  18  L.  S.  A.  440,  and  declared  to  be  con- 
stitutional, and  In  every  state  adopting  a  sim- 
ilar statute  It  has  been  construed  with  tM 
same  result.  The  Supreme  Court  of  the  Unit- 
ed States  has  sustained  the  constitutionality 
of  these  statutes,  and  In  the  case  of  St  Lonis 
&  8.  F.  Ry.  Co.  V.  Mathews,  165  U.  S.  1, 
17  Sup.  Ct  243,  41  L.  Ed.  611,  ably  and  elab- 
orately discusses  the  reason  for  this  conclu- 
sion, which  is  that  they  are  a  legitimate  ex- 
ercise of  the  police  power.  See,  also,  Atchi- 
son T.  &  S.  F.  R.  R.  Co.  V.  Matthews,  174 
U.  S.  98,  19  Sup.  Ct  609.  43  L.  Ed.  909,  and 
McConnell  ▼.  Kitchens,  20  S.  C.  430,  47  Am. 
liep.  845.  Statutes  prohibiting  certain  acts 
on  the  ground  that  they  are  against  public 
policy  stand  upon  a  different  footing  from 
others.  Inasmuch  as  contracts  entered  into 
between  parties  contrary  to  tbe  provisions 
of  such  statutes  are  null  and  void.  McCon- 
nell V.  Kitchens,  20  S.  C.  430,  47  Am.  Rep. 
845;  Thomas  v.  Railroad  Co.,  101  U.  S. 
71,  25  L.  Ed.  050.  As  this  statute  has  been 
declared  valid  as  a  police  measure.  It  nec- 
essarily follows  that  the  public  has  an  inter- 
est in  its  provisions,  which  cannot  be  abro- 
gated by  private  agreement.  It  is  this  rea- 
son that  prevents  us  from  following  the  prin- 
ciple announced  in  the  cases  cited  by  the  ap- 
pellant's attorneys.  In  determining  the  ques- 
tion under  consideration,  we  are  not  control- 
led by  the  decisions  of  the  Supreme  Court 
or  tbe  United  States,  as  that  court  decided  in 
tbe  case  of  Hartford  Ins.  Co.  v.  Railroad  Co., 
175  U.  S.  91,  20  Sup.  Ct  33,  44  L.  Ed.  84, 
that  such  questions  arise  under  statutory  lo- 
cal laws  and  the  decisions  of  the  state  courts 
will  be  followed,  by  the  courts  of  the  United 
States,  in  the  construction  of  these  statutes. 

These  views  practically  dispose  of  all  ques- 


tions presented,  except  those  mentioned  In 
the  third  and  fifth  exceptions,  which  have 
not  been  argued  by  the  appellant's  attorneys, 
and  we  deem  it  only  necessary  to  state  that, 
upon  examination,  it  has  been  found  they 
cannot  be  sustained. 

To  recapitulate,  It  thus  appears  (1)  that 
the  testimony  shows  tbe  cotton  was  placed  on 
the  platform  by  consent  of  the  railroad  com- 
pany; (2)  that  tbe  statute  was  enacted  as 
a  police  regulation;  and  (S)  that  the  con- 
tention of  the  appellant  that  a  valid  condi- 
tion was  attached  to  the  notice  cannot  be 
sustained,  for  the  reason  that  the  condition 
limited  the  operation  of  the  statute  as  a 
police  regulation  and  was  against  pnbllc 
policy. 

For  these  reasons,  I  dissent 


THOMPSON  T.  PIEDMONT  MUT.  INS.  CO. 

(Sunreme  Conrt  of  South  Carolina.   Aug.  6, 
1907.) 

1.  InauKAiiCB  —  AooiTioiiAi.     Policies  — 
Khowlxdos  or  Agent. 

In  an  action  on  an  insurance  policy,  evi- 
dence held  to  ihow  that  the  soliciting  agent  of 
the  company  had  notice  that  the  property  was 
insured  In  two  other  companies  at  tbe  time 
of  the  application. 

[Eid.  Note.— -For  cases  In  noint,  see  Cent.  Dig. 
vol.  28,  Insurance,  (  1716.] 

2.  Same— Mutual  Inbuhancb— Right  to  Sue 

A  mutual  aRiiesgment  insurance  policy  pro- 
vided that  no  8utt  should  be  brougbt  thereon 
uEtil  an  assessinent  had  been  made,  or  until  in- 
sured had  taken  such  steps  as  were  necessary 
to  compel  the  assessment.  After  loss  the  com- 
pany Mnied  all  liability,  ^eld,  that  insured 
could  sue  on  the  policy  before  bringing  an  ac- 
tion to  compel  an  assessment 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield. 

Action  by  John  Thompson,  as  trustee  for 
J.  B.  Williams,  against  the  Piedmont  Mutual 
Insurance  Company.  Judgment  for  plain- 
tlfr,  and  defendant  appeals.    Affirmed. 

Carlisle  & 'Carlisle,  for  appellant  R.  T. 
Caston,  Edward  Mclver,  and  Stevenson  ft 
Matheson,  for  appellee. 

GART,  A.  J.  Tbe  following  statement  Is 
set  out  in  the  record:  "Tbis  Is  an  action 
brought  by  the  plaintiff  as  the  trustee  of 
the  bankrupt  estate  of  J.  E.  Williams  against 
the  Piedmont  Mutual  Insurance  Company. 
Tbe  complaint  is  based  upon  a  policy  of  In- 
surance in  the  sum  of  two  thousand  ($2,000.- 
00)  dollars,  and  alleges  the  compliance  with 
all  the  terms  and  conditions  of  the  policy 
and  loss  of  twelve  thousand  ($12,000.00)  dol- 
lars on  storeroom  and  goods  in  Chesterfield 
county.  The  complaint  further  alleges  that 
J.  E.  Williams,  the  Insured,  was  adjudged 
bankrupt  by  the  United  States  conrt  before 
tbis  suit  commenced.  In  tbe  prayer  for  Judg- 
ment demand  is  made  against  the  defendant 
for  the  sum  of  two  thousand  ($2,000.00)  dol- 
lara  and  costs."    The  answer  .admits  the  exe- 
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cation  of  policy  sued  on,  and  seta  up  several 
afBrmatlve  defenses,  all  of  which  were  aban- 
doned at  the  trial,  except  two,  as  follows: 
"First.  In  that  after  the  Issuance  of  the  poli- 
cy, without  the  knowledge  or  consent  of  this 
defendant,  plaintiff  took  out  additional  Insur- 
ance upon  the  property  covered  by  this  policy, 
In  other  companies,  which  said  policies  were 
In  force  at  the  time  of  the  fire.  Second.  In 
that  Insured  agreed  In  said  policy  that  no  suit 
or  action  against  this  company,  for  collection 
of  any  claim  against  It,  should  be  sustainable 
In  any  court  of  law  until  assessment  had  been 
made  against  the  policies  then  liable  for  their 
pro  rata  share  due  on  each  policy  to  pay 
said  claim,  and  that  he  would  assume  the 
burden  of  proving  affirmatively,  as  part  of  his 
case  In  chief,  that  said  assessment  had  been 
made,  and  that  all  the  other  conditions  and 
requirements  of  the  policy  had  been  compiled 
with,  or  that  he  bad  taken  such  legal  steps 
as  may  have  been  necessary  to  compel  said  as- 
sessment. If  the  company  should  refuse  to  pay 
the  same;  and  the  defendant  had  refused, 
and  did  refuse,  to  make  an  assessment  to 
pay  the  claim  of  plaintiffs  assignor,  J.  B. 
Williams,  and  that  no  steps  were  taken  before 
this  suit  was  brought  to  compel  them  to  do 
so."  The  Jury  rendered  a  verdict  In  favor 
of  the  plaintiff  for  $2,000.  The  defendant 
made  a  motion  for  a  new  trial,  upon  grounds 
which  were  overruled,  and  afterwards  made 
the  basis  of  Its  exceptions. 

1.  The  first  assignment  of  error  Is  as  fol- 
lows: "Because  the  verdict  was  totally  with- 
out evidence  to  sustain  It,  under  the  charge 
of  his  honor  that  a  mere  soliciting  agent  of 
the  company,  without  the  power  to  write  or 
deliver  a  policy,  would  have  no  power  to 
receive  notice  for  the  company,  except  as 
the  same  would  relate  to  a  policy  of  insur- 
ance which  be  was  soliciting  at  that  time ; 
that  Is,  notice  of  additional  insurance,'  and 
also  because  the  said  verdict  was  without 
facts  and  evidence  to  sustain  it  under  the 
charge  of  his  honor  'that  a  mere  soliciting 
agent,  who  does  nothing  but  go  around  and 
ask  people  to  Insure,  and  take  their  applica- 
tion, any  incidental  knowledge  be  may  ac- 
quire would  not  amount  to  notice  to  Insure 
company  itself — the  error  being  that  all  the 
testimony  showed  that  agent  mentioned  was 
merely  a  soliciting  agent,  and  did  not  obtain 
knowledge  of  additional  insurance  while  so- 
liciting or  delivering  the  policy  sued  on,  but 
that  such  Information,  If  received  at  all, 
was  received  months  afterward." 

J.  E.  Williams,  the  party  insured,  testified 
In  behalf  of  the  plaintiff  as  follows:  "Q. 
Yon  didn't  get  this  Insurance  policy  from 
Mr.  Clark?  A.  I  think  the  same  man.  Q. 
Did  not  the  policy  come  by  mall?  A.  Of 
course.  Q.  Do  you  mean  you  got  the  paper 
from  Mr.  Clark?  A.  I  took  the  Insurance 
from  Mr.  Clark,  and  the  policy  came  through 
the  mail.  Q.  What  other  Insurance  was  there 
on  that  property  at  the  time  of  the  fire?  A. 
One  in  Philadelphia  and  one  In  New  York. 


Q.  When  Mr.  Clark  was  there  the  last  time, 
did  you  tell  him  about  the  other  insurance 
you  had?  A.  Yes.  Q.  What  was  Mr.  Clark 
doing?  A.  He  was  talking  op  for  the  Pied- 
mont. Q.  Did  he  solicit  Insurance  with  you  ? 
A.  Yes ;  he  said  he  could  let  me  bare  a  little 
more  Insurance,  that  they  did  not  hardly  ever 
go  further  than  $2,000,  but  tbey  could  put  a 
few  hundred  more.  I  told  blm  I  bad  $6,000 
In  Insurance,  and  he  said  be  could  give  a  few 
more  hundred,  a  little  amount,  he  didn't  say 
the  amount,  In  his  company.  Q.  Did  you  tnke 
It  or  not?  A.  No;  I  told  talm  I  would  see 
blm  later.  Q.  You  paid  assessments  after 
Mr.  Clark  and  you  were  talking  that  sum- 
mer? A.  Yea.  Q.  After  the  fire?  A.  No; 
I  sent  a  cbedc  after  the  fire,  and  it  was  re- 
turned. Q.  Was  that  the  only  one  yon  paid 
after  your  last  talk?  A.  No;  I  paid  until 
the  fire  and  after  the  fire.  Q.  When  they 
sent  the  check  back  tbat  you  sent,  was  there 
a  letter  or  anything  with  It?  A.  Yes ;  they 
said  they  had  sent  It  through  mistake.  Q. 
What  reason  did  they  assign  for  sending  It 
back?  A.  Tbey  said  I  wbs  not  due  It;  tbat 
they  had  sent  It  tturough  mistake;  that  I  was 
not  due  them  any,  as  my  store  was  burnt." 
When  recalled  for  the  defendant,  be  testified 
as  follows:  "Q.  After  you  took  out  this  ad- 
ditional Insurance,  is  it  not  a  fact  that  Mr. 
Clark  came  there  representing  the  same  com- 
pany that  you  had  insured  In?  (Defendant 
objects  to  witness  proving  agency  of  Clartc 
by  the  declarations  of  Clark  himself.)  Q.  Is 
it  not  a  fact  that  he  tiad  the  applications  of 
this  same  company  along?  A.  Yes.  Q.  And 
undertook  to  get  you  to  take  Insurance  In  the 
same  company  tbat  you  had  It  in  before?  A. 
Yes.  Q.  That  was  after  yon  took  the  other 
Insurance?  A.  Yes.  Q.  You  told  him  that 
fact?  A.  Yes.  Q.  He  solicited  Insurance  for 
this  very  company?  A.  He  did.  Q.  Had 
you  had  any  notice  that  he  was  not  repre- 
senting that  company  from  the  company  It- 
self? A.  No.  Q.  You  made  your  application 
through  him?  A.  Yes.  Q.  And  the  com- 
pany issued  you  a  policy?  A.  Yes.  Q.  You 
dealt  with  him  while  he  was  there  represent- 
ing the  company?  A.  Yes.  Q.  Without  any 
notice  that  he  was  not  representing  the  com- 
pany? A.  No."  Opposite  the  signature  of 
J.  B.  Williams  to  bis  application  for  Insur- 
ance, In  pursuance  of  which  the  policy  here- 
in was  Issued,  are  these  words:  "Witnessed 
and  approved  by  J.  B.  Clark,  agent" 

From  the  foregoing  it  will  be  seen  that 
there  was  testimony  to  the  effect  that  J.  B. 
Clark  was  the  agent  of  the  Insurance  com- 
pany who  solicited  Insurance  from  the  plain- 
tiff, and  through  whom  he  made  his  applica- 
tion, which  was  approved  by  Clark:  also, 
that  he  not  only  then,  but  afterwards,  exer- 
cised powers  other  than  those  of  a  mere 
soliciting  agent,  and  apparently  within  the 
scope  of  his  employment;  and  that  he  re- 
ceived notice  from  J.  E.  Williams,  while 
pollcltinK  additional  Insurance,  and  exer- 
cising the  right  to' determine  ^^^^  first 
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Instance,  whether  It  waa  a  desirable  risk, 
tbat  Williams  had  Insured  the  property  In 
two  other  companleB.  There  was  no  testl- 
rnony  tending  to  prove  that  J.  E.  WllUamB 
bad  notice  of  any  change  of  the  relations 
existing  between  the  Insurance  company  and 
Clark.  He  therefore  had  the  right  to  pre- 
sume tbat  they  still  contlnned.  Wilson  r. 
Assurance  Go.,  61  8.  C.  S40,  29  S.  B.  245,  64 
Am.  St  Rep.  700.  The  Information  which 
Qark  received  had  a  direct  connection  with 
tbe  transaction  in  which  he  was  attempting 
to  negotiate  additional  insurance,  and  notice 
of  such  facts  was,  therefore,  imputable  to 
tbe  Insurance  company. 

In  the  case  of  Glbbes  Machinery  Co.  t. 
Boper.  77  S.  C.  89,  4S,  67  S.  B.  667,  669,  J. 
A.  Pate,  an  agent  of  the  plalntlil,  while  ne- 
^tiating  the  sale  of  certain  machinery,  re- 
ceived notice  of  a  deed  from  Ii.  B.  Roper 
to  Pocahontas  Roper,  and  of  the  mortgage  of 
tbe  land  from  Pocahontas  Roper  to  C.  S. 
McCall,  bnt  failed  to  communicate  such  no- 
tice to  his  principal.  The  question  was 
whether  the  Oibbes  Machinery  Company  was 
a  creditor  for  value  without  notice  as  to  the 
land  conveyed  by  the  deed.  The  court  thus 
ruled  upon  this  question:  "Pate  unquestion- 
ably Iiad  authority  as  agent  to  enter  Into  the 
agreement  for  the  sale  of  the  machinery  sub- 
ject to  the  approval  of  his  principal,  and, 
In  tbls  Instance,  the  sale  of  the  machinery  waa 
ratified  by  the  principal.  The  contract  showed 
upon  its  face  that  a  due  regard  for  business 
methods  made  It  the  duty  of  the  agent  to  take 
Into  consideration  the  financial  responsibility, 
of  the  purchaser.  In  the  absence  of  a  Ilmltatlcm 
npoQ  the  authority  of  tbe  agent,  of  which 
the  purchaser  had  notice.  And  it  appears 
from  tbe  testimony  that  tbe  agent,  in  dis- 
diarglng  said  duty,  considered  tbe  fact  that 
the  land  bad  been  conveyed  to  Mrs.  Roper, 
and  by  bar  mortgaged  to  C.  S.  McCall,  in 
determining  whether  the  credit  of  L.  B. 
Roper  was  thereby  affected.  As  the  financial 
condition  of  1a.  B.  Roper  was  an  element  nec- 
essarily entering  into  the  sale  of  the  machin- 
ery by  the  ag^it,  in  tbe  first  instance,  uniesB 
the  purchaser  had  been  notified  that  the 
agent  was  not  authorized  to  consider  this 
question,  the  fact  that  Roper  had  conveyed 
the  land  and  that  it  had  t>een  mortgaged 
was  material,  and  had  a  direct  bearing  upon 
the  contract  Under  such  circumstances  no- 
tice communicated  to  the  agent  will  be  im- 
puted to  the  principal.  Salinas  v.  Turner, 
83  8.  a  231,  11  S.  B.  702;  Bates  v.  Mort- 
gage Co.,  87  S.  C.  88,  IB  S.  B.  883.  21  L.  R. 
A.  340;  American  Co.  v.  Felder,  44  S.  O. 
478,  22  S.  E.  608;  Blackwell  v.  Mortgage 
Co.,  66  S.  C.  105,  43  8.  E.  396.  Therefore 
there  was  error  in  the  mllng  that  the  plain- 
tiff was  a  purchaser  for  value  without  no- 
tice."  This  exception  Is  overruled. 

2.  Tliere  are  several  other  exceptions,  bnt 
they  simply  present  In  different  form,  the 
question  whether  "his  honor  erred  In  charg- 
ing tbe  Jury  tbat  plaintiff  did  not  liave  to 


bring  an  action  to  compel  assessment  against 
the  policies  then  liable  for  their  pro  rata 
share,  before  suit  could  be  brought  at  law  on 
the  policies  of  Insurance,  when  the  company 
denied  liability  on  the  policies."  The  rule  Is 
thus  stated  In  Lawler  v.  Murphy,  68  Conn. 
294,  20  Atl.  457,  8  L.  R.  A.  113,  119:  "Two 
other  questions  were  discussed  betore  us, 
namely,  wheth»,  If  it  should  be  held  that 
the  contract  contained  .an  agreement  to  make 
an  assessment,  the  plaintiff's  remedy  is  at 
law,  or  whether  she  must  first  go  Into  a  court 
of  equity  to  compel  the  defendants  to  make 
the  assessment;  and,  if  an  action  of  law  can 
be  sustained,  what  is  the  rule  of  damages. 
As  to  the  first,  we  think  an  action  at  law  can 
be  sustained.  Neither  circuity  nor  multi- 
plication of  actions  is  favored  by  our  prac- 
tice. If  there  is  a  contract  to  make  an  as- 
sessment, a  breach  of  which  Is  alleged  and 
damages  demanded  therefor,  and  a  mie  of 
damages  can  be  provided,  why  should  not 
an  action  at  law  be  sustained?  Both  NIblack 
and  Bacon,  recent  writers  upon  the  subject 
of  Mutual  Benefit  Societies,  after  examin- 
ing a  great  number  of  cases,  come  to  the 
conclusion,  with  which  we  fnlly  agree,  tbat 
the  decided  weight  of  authority  is  to  the  ef- 
fect that  an  action  at  law  will  lie  for  dam- 
ages for  breach  of  a  contract  to  make  an 
assessment"  See,  also.  Bents  v.  N.  W.  Aid 
Ass'n,  40  Minn.  202,  41  N.  W.  1037,  2  L.  R. 
A.  784;  Jackson  v,  N.  W.  M.  R.  Ass'n,  78 
Wis.  607,  41  N.  W.  708,  2  L.  R.  A.  786. 

When  the  insurance  company  denies  all 
liability  and  refuses  to  make  tbe  assessment, 
it  has  no  Just  ground  to  complain  if  the  party 
insured  brings  an  action  at  law,  and  recovers 
the  amount  of  damages  to  which  he  would 
have  been  entitled  if  the  company  bad  per- 
formed Its  part  of  the  contract 

These  exceptions  are  also  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  tbe  circuit  court  be  afiOrmed. 


LEE  ▼.  TJNKEFBR  et  aL 

(Supreme   Court   of    South   Carolina.    Aug.   2, 
1907.) 

1.  Pabtim— Defbct. 

Where  a  d<>fect  of  parties  plaintiff  appears 
on  the  face  of  the  complaint,  the  objection  must 
be  raised  by  demurrer,  otherwise  by  answer. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  37,  Parties,  M  123,  125.] 

2.  Samk— Waivkb. 

Where  a  defect  of  parties  plaintiff  is  not 
raised  by  demurrer  or  answer,  it  is  waived. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  37,   Parties.  I  167.) 

3.  Frauds,    Statute   of  — Promise   to    Pay 
Debt  of  Another— New  Consideration. 

A  promise  to  pay  the  debt  of  another  on 
forbearance  to  enforce  a  subsisting  lien  is  not 
within  the  statute  of  frauds,  where  the  release 
is  a  damage  to  the  creditor  or  a  benefit  to  the 
party  making  the  promise. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,    Statute  of,  il<  90-58.]    . 
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4.  Dismissal  and  Nonsuit— Oboundb. 

Admission  of  improper  evidence  is  not 
ground  for  nonsuit. 

5.  Tbial— Evidence— Motion  to  Stbike. 

Where  no  objection  is  made  to  evidence 
wlien  offered,  a  motion  to  strilie  it  out  is  prop- 
erly denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  i  242.] 

e.  New  Tbiaj>-Gbounds— Vasianck. 

A  new  trial  should  be  granted  on  material 
variance  between  the  ptoot  and  the  pleading. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  1300.] 

Appeal  from  Common  Pleas  Circuit  Comrt 
of  Spartanburg. 

Action  by  J.  M.  Lee  against  J.  O.  TTnkefer 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Unkefer  appeals.     Reversed. 

Simpson  &  Bomar,  for  appellant  Sanders 
&  De  Pass,  for  appellee. 

GARY,  A.  J.  Tbls  is  an  action  to  recover 
the  balance  alleged  to  be  due  on  a  promissory 
note. 

The  questions  presented  by  the  ezcepttons 
render  necessary  reference  to  the  complaint, 
the  allegations  of  which  are  substantially  as 
follows:  That  the  defendants  were  partners 
doing  business,  as  plaintlfr  Is  informed  and 
believes,  under  the  Arm  name  of  Mcllwain, 
Unkefer  «>>mpany.    That  on  or  about  the 

day  of ,  1800,  the  plaintiff  herein. 

being  then  the  owner  of  a  note,  dated  the  10th 
of  December,  1895,  for  $7,500,  due  on  or  be- 
fore the  Isc  of  January,  1901,  signed  by  James 
C.  Johnston,  and  secured  by  a  mortgage  of  real 
estate,  and  being  also  the  owner  of  a  note 
dated  the  18th  of  November,  1886,  due  De- 
cember 18,  1896,  for  13,964.  signed  by  James 
C.  .Tohnston,  and  secured  by  mortgage  of 
real  estate,  commenced  an  action  to  foreclose 
said  mortgages.  That  at  the  time  of  the 
commencement  of  said  action  the  Central 
National  Bank  held  a  note  of  James  C.  John- 
ston, Indorsed  by  this  plaintiff,  dated  June 
10,  1888,  for  16.128.23,  with  Interest  thereon 
at  8  per  cent  per  annum  from  the  4th  of 
April,  1800,  and  to  secure  said  note  tbls 
plaintiff  had  assigued  and  delivered,  as  col- 
lateral security,  the  notes  and  mortgages  to 
said  bank.  That  the  defendants,  having 
formed  a  corporation,  or  being  about  to  form 
one,  with  James  C.  Johnston,  and  being  de- 
sirous of  purchasing  the  land  covwlng  said 
mortgages,  for  the  purpose  of  quarrying 
stone,  in  order  to  obtain  a  clear  title  to  said 
land,  contracted  with  this  plaintiff  that,  if 
he  would  stop  said  suit  and  assign  Samuel 
B.  Goucher  the  said  mortgages  and  notes, 
they  would  pay  the  amount  due  the  Central 
National  Bank  by  the  said  James  C.  John- 
ston, for  which  this  plaintiff  was  security, 
and,  in  addition  to  that,  would  pay  the  plain- 
tiff in  cash  the  sum  of  $2,000,  and  would  pay 
the  balance  due  on  the  note  by  James  C. 
Johnston  to  the  Central  National  Bank,  for 
which  this  plaintiff  was  security,  which 
note   was   to  be   assigned  by   the   Central 


National  Bank  to  tbls  plaintiff.  Said  pay- 
ments to  be  made  as  follows:  $1,000  of 
said  balance  to  be  paid  on  the  1st  of  No- 
vember, 1901,  the  balance  to  be  paid  on  April 
1,  1802,  the  interest  in  the  meantime  to  be 
paid  semiannually.  That,  in  consideratliHi 
of  said  agreement,  this  plaintiff  did  stop  said 
suit  for  the  foreclosure  of  said  mortgages, 
and  did  assign  the  same  to  Samuel  B.  Oooch- 
er,  which  assignment  tbls  plaintiff  alleges 
was  for  the  benefit  of  all  the  defendants 
herein;  It  being  understood,  as  plaintiff  la 
Informed  and  believes,  that  these  defendants 
were  to  take  stock  in  the  corporation  then 
recently  formed,  or  about  to  be  formed,  to 
be  known  as  Keystone  Granite  Company,  in 
payment  and  satisfaction  of  said  mortgages. 
That  thereafter  the  defendant  did  pay  to 
plaintiff  the  amount  due  Central  National 
Bank,  and  the  sum  of  $2,000  In  cash,  and  on 
the  10th  November,  1901,  the  $1,000  first  In- 
stallment ou  the  balance  of  said  note,  as 
they  had  agreed  to  do.  That  defendants 
have  failed  to  pay  the  balance  due  on  said 
note,  and  there  is  now  due  by  defendants  to 
pralntlff  the  sum  of  $3,459.56,  interest  thereon 
at  the  rate  of  8  per  cent  per  annum  from  the 
1st  of  November,  1901.  The  defendant  J-  O. 
Unkefer  denied  the  allegations  of  partnership, 
also  the  allegations  as  to  the  agreement  be- 
tween the  plaintiff  and  the  defendants,  and 
interposed  the  plea  that  the  said  agreement 
was  obnoxious  to  the  statute  of  frauds.  At 
the  close  of  the  plaintiff's  testimony,  the  de- 
fendant Unkefer  made  a  motion  for  a  non- 
,8ult,  on  the  following  grounds:  "(1)  That 
James  C.  Johnston  was  a  partner  also,  and 
there  was  a  failure  to  join  him  as  a  par- 
ty plaintiff.  (2)  That  the  testimony  merely 
showed  a  collateral  agreement  to  pay  the 
debt  of  another,  and  which  was  not  to  be 
performed  within  a  year.  (3)  That  the  plain- 
tlfTs  action  was  to  recover  the  balance  od 
a  note  originally  given  for  $6,128.23.  and  bis 
own  testimony  showed  that  the  defendant 
had  promised  to  pay  not  the  note  sued  on, 
but  an  mtirely  different  note,  executed  at 
another  time,  and  for  the  sum  of  $7,500." 
The  motion  for  nonsuit  was  refused.  The 
jury  rendered  a  verdict  in  favw  of  the  plain- 
tiff for  $4,410.72  against  J.  G.  Unkefer  (the 
only  defendant  who  was  served).  The  de- 
fendant appealed  upon  numerous  exceptions 
which,  however,  may  be  considered  under 
the  following  heads: 

1.  Was  there  error  in  refusing  the  motion 
for  nonsuit  on  the  ground  that  there  was 
a  failure  to  join  James  C.  Johnston  as  a 
party  plaintiff?  The  rule  is  well  settled  that 
if  there  is  a  failure  to  join  a  necessary  par- 
ty as  a  plaintiff,  and  the  defect  appears 
upon  the  face  of  the  complaint,  the  proper 
remedy  is  by  demurrer.  If,  however,  the 
complaint  does  not  disclose  the  Infirmity, 
then  the  objection  must  be  taken  by  answer; 
but  in  either  case  the  party  raising  the  ob- 
jection must  point  out  the  defect,  in  order 
that  the  amendment  may^not  can 
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If  tbe  objection  to  tbe  nonjoinder  of  a  party 
Is  not  raised  in  this  manner,  it  is  waived. 
Pomeroy'a  Code  Rem.  H  206,  207 ;  15  Bnc.  of 
PI.  &  Pr.  747-749. 

2.  Does  the  testimony  merely  aliow  a  col- 
lateral agreement  to  pay  tbe  debt  of  anotherT 
One  of  tbe  considerations  entering  Into  tbe 
agreement  was  the  discontinuance  of  the 
salt  for  foreclosure  of  tbe  two  mortgage*, 
and  the  cancellation  or  control  of  them  by  the 
defendants.  The  case  Is  ruled  by  tbe  well- 
Kttled  principle  recognized  In  Ellis  t.  Car- 
roll. 68  a  a  S76,  47  8.  E.  670,  102  Am.  St 
Bep.  679,  that  a  promise  to  pay  the  debt  of 
another,  upon  forbearance  to  enforce  a  sub- 
sisting Hen,  Is  not  within  the  statute  of 
frauds,  when  the  release  Is  a  damage  to  tbe 
creditor,  or  a  benefit  to  tbe  party  maslng  the 
promise.  Tbe  exceptions  raising  this  ques- 
tion canno*  be  sustained. 

3.  Was  the  testimony  of  tbe  plaintiff  in- 
admissible, on  the  ground  that  it  contradicted 
tbe  written  evidence  of  the  agreement?  In 
the  first  place,  his  honor,  tbe  presiding  1udge, 
was  not  requested  to  rule  upon  any  specific 
objections  to  testimony  supposed  to  contra- 
dict tlie  written  evidence  of  the  agreement, 
and  the  general  objection  Interposed  by  tbe 
defendants'  attorneys  was  not  sufildent  to 
raise  this  question.  The  presiding  judge, 
therefore,  properly  refused  to  consider  tbis 
objection  in  ruling  upon  the  motion  for  non- 
suit, and,  even  If  It  was  Incompetent,  it 
could  not  serve  as  the  basis  of  a  motion  for 
nonsnit.  Ashe  v.  Railway,  66  S.  C.  134,  43 
8.  E.  393.  The  exceptions  raising  this  ques- 
tion are  overruled. 

4.  Was  there  a  fatal  variance  between  the 
allegations  of  the  complaint  and  the  testi- 
mony, as  to  the  agreement  between  the 
plaintiff  and  the  defendants?  On  tbe  8th  of 
January,  1900,  while  the  action  was  pend- 
ing to  foreclose  tbe  two  mortgages,  S.  P. 
Goucber,  for  Mdlwaln,  Unkefer  Company, 
entered  into  a  written  agreement  with  the 
plaintiff,  whereby  Lee  was  to  talce  no  fur- 
ther action  in  the  foreclosure  proceedings 
until  April  1,  1900,  and  In  consideration 
thereof  the  defendants  were  to  pay  tbe  in- 
terest on  the  $7,.'J00  note  from  that  date,  un- 
til tbe  1st  of  April,  1900,  and  also  the  Interest 
on  tbe  $6,129.23  note,  and  at  the  expiration 
of  the  time  mentioned  tbe  defendants  were  to 
have  tbe  option  of  paying  the  $6,129.23  note 
and  of  securing  to  Lee  payment  of  the  note 
for  $8,000  (meaning  thereby  the  $7,600  note), 
or  of  paying  that  note  and  of  having  it  as- 
signed to  them  or  some  one  of  them.  Tlie 
testimony  shows  that  Unkefer  about  the  Ist 
of  At»'II,  1900,  came  to  Spartanburg  and  re- 
fused to  abide  by  tbe  said  agreement,  and 
that  he  and  tbe  plaintiff  entered  Into  another 
agreement,  tbe  terms  of  which  are  thus 
stated  by  tbe  plaintiff:  "Q.  What  was  the 
trade?  A.  He  was  to  pay  off  the  bank  note 
and  release  me  of  that,  and  then  was  to  pay 
$2,000  to  me  at  that  time,  and  at  six  month's 
to  pay  another  $1,000,  and  at  another  six 


months  was  to  pay  the  remahider,  with  Inter- 
est Q.  Which  note  was  that?  A.  $8,000 
note.  Q.  How  much  did  be  pay  the  banJc  at 
tbat  time?  A.  He  paid  it  all  up.  Q.  Paid 
tbe  $8,000  all  off?  A.  $6,000.  Q.  The  $6,000? 
A.  Entirely  off.  Q.  He  paid  that  to  tbe  bank 
on  that  date?  A.  Tes,  sir.  Q.  After  be  had 
paid  it  off,  what  did  be  do— what  did  the 
bank  do?  A.  Oave  it  to  me,  I  reckon.  Q. 
What  note  are  you  suing  on  in  this  action? 
A.  Suing  on  tbe  note  tbat  wan  given  first,  as 
be  promised  to  pay  off.  Q.  What  I  want  to 
know  Is  which  note  is  It  yon  claim  Mdlwaln, 
Unkefer  Company  owe  you.  Is  it  this 
$6,128,  or  $7,600,  or  the  $3,149  note?  A.  I 
reckon  it  Is  the  $7,600  note.  Q.  Don't  you 
know?  A.  He  paid  off  tbe  bank.  Q.  Your 
suit,  Mr.  Lee,  is  brought  on  tbe  $6,129  note, 
and  tbe  allegation  here  In  tbe  complaint  is 
that  they  owed  you  a  balance  on  tbat  note. 
IS  tbat  correct?  A.  They  had  two  mortgages. 
Q.  Which  note  is  it  you  are  suing  on?  Wblcb 
note  Is  it  that  Unkefer  promised  to  pay? 
A.  It  was  tbe  $8,000  not&  He  promised  to 
pay  me  first,  and  then  be  would  not  do  tbat 
He  wanted  some  changes,  and,  when  I  agreed, 
tben  be  paid  the  bank  off.  Q.  How  much 
money  did  Mr.  Unkefer  pay  the  bank  when 
be  was  here  the  latter  part  of  March?  A. 
He  paid  them  $6,000.  Q.  $6,129?  A.  Yes 
sir.  Q.  What  became  of  the  noto  for  $6,129? 
Have  you  ever  had  it  from  that  day  until 
this?  A.  No,  sir.  Q.  And  it  was  paid  off 
tbat  day  at  the  bank,  the  Central  National 
Bankz  A.  Yes,  sir.  Q.  After  tbat  was  paid 
he  paid  yon  In  addition  $2,000  In  cash?  A. 
That  was  on  that  $8,000.  Q.  He  paid  you 
that  day  $2,000  In  cash?  A.  Yes,  sir.  Q. 
Didn't  he  also  pay  you  later  a  $1,000?  A. 
Yes,  sir;  In  six  months.  Q.  You  say  tbat 
$8,000  Is  still  due?  A.  Yes,  sir.  Q.  Balance 
of  the  $8,000  note?  A.  Whatever  it  Is."  It 
will  thus  be  seen  that  tbe  agreement  alleged 
In  the  complaint  and  tbe  testimony  of  the 
plaintiff  to  sustain  those  allegations  vary  In 
Important  particulars.  It  is  stated  In  the 
complaint,  and  seems  to  be  conceded  by  tbe 
plaintiff  in  bis  testimony,  tbat  tbe  note  for 
$6,129.23  was  paid  In  full  to  the  Central 
National  Bank  by  tbe  defendants.  If  this 
be  true,  then  a  recovery  In  this  action  would, 
to  that  extent,  compel  the  defendants  to  pay 
tbe  note  twice,  even,  too,  after  It  had  lost  Its 
legal  effect  These  complications  would  be 
avoided,  if  the  plaintiff  could  recover  upon  an 
agreement  that  the  defendants  were  to  pay 
the  balance  due  on  the  note  for  $7,500.  This 
court  of  course.  Is  not  to  be  understood  as 
expressing  any  opinion  upon  the  facts,  but 
wishes  merely  to  show  that  there  Is  a  vital 
variance  between  the  allegntlons  and  the  tes- 
timony. The  exceptions  raising  this  question 
are  sustained. 

It  is  the  judgment  of  this  court  tbat  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  tbat  court  for  a 
new  trlaL  ,^  . 
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ROUNTRKB  et  ol.  y.  OADLDEN. 
(Supreme   Court   of   Georgia.    July   18,   1907.) 

1.  Descent    and    Distribution  —  Subvivino 
Wife— Election— Doweb--Chii,d'8  Past. 

When  It  appears  that  the  widow,  who  was 
entitled  either  to  dower  or  to  a  child's  part  In 
the  real  estate  of  her  husband,  dealt  with  an 
interest  therein  as  if  she  were  the  absolute 
owner,  such  conduct  will  be  sufficient  to  raise 
an  inference  that  she  had  made  an  election 
to  take  a  child's  part  in  the  time  prescribed  by 
law,  and  cast  upon  those  seeking  to  show  that 
she  had  not  so  elected  the  burden  of  showing 
that  such  an  election  had  not  taken  place  with- 
in such  time.  And  this  is  true  notwithstand- 
ing .the  widow  may  have  made  a  mistake  of  law 
as  to  the  interest  she  was  entitled  to,  and 
claimed  a  one-sixth  interest,  when  slie  was  real- 
ly entitled  to  a  onefifth  interest. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  t  201.] 

2.  Evidence— Deolaba'tionb  Against  Inteb- 

EST. 

The  admissions  of  a  defendant  in  execu- 
tion against  his  interest,  before  the  pendency 
of  litigation,  are  admissible  in  evidence  in  fa- 
vor of  either  the  claimant  or  the  plaintiff  in 
execution. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  SI  824-^.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  R.  O.  Mitchell,  Judge. 

Action  by  S.  S.  Rountree  and  others 
against  Mrs.  Gaulden.  Judgment  for  plain- 
tiff. On  levy  of  execution,  S.  S.  Gaulden  filed 
a  claim.  Judgment  for  claimant,  and  plain- 
tiffs bring  error.     Reversed. 

The  executors  of  Rountree  obtained  a  Judg- 
ment against  Mrs.  Jones,  and  caused  the  exe- 
cution issuing  thereon  to  be  levied  upon  an 
undivided  one-sixth  Interest  In  a  described 
parcel  of  land.  Gaulden  Interposed  a  claim. 
The  case  was  submitted  to  the  judge,  with- 
out the  intervention  of  a  Jury,  who  beard 
the  same  upon  certain  agreed  facts  and  evi- 
dence, and  rendered  a  Judgment  finding  the 
property  not  subject  The  plaintiffs  In  exe- 
cution assign  error  upon  this  Judgment,  and 
also  upon  certain  rulings  upon  the  admia- 
sibility  of  testimony.  It  appeared  from  the 
evidence  that  Hardy  E.  Hunter,  who  died  in- 
testate in  the  year  18.>.'5.  was  at  the  time  of 
bis  death  the  owner  of  the  tract  of  land 
which  was  referred  to  In  the  levy;  that  he 
left  survivlnjt  him  a  widow  and  five  children; 
that  his  widow  was  appointed  his  adminis- 
tratrix, and  In  the  year  1856  intermarried 
with  Jones,  who  became  the  administrator; 
that  Jones,  as  admlnlHtrntor,  sold  all  of  the 
lands  of  the  Intestate,  except  the  land  re- 
ferred to  In  the  levy,  and  paid  three  of  the 
children  their  interests  as  distributees  In 
the  proceeds  of  the  sale,  the  receipts  for  such 
amounts  being  dated  at  different  times  dur- 
ing the  year  1869.  The  testator  of  the 
plaintiffs  in  execution  obtained  a  Jud^ient 
against  Mrs.  Jones,  who  was  the  widow  of 
Hunter,  in  1881.  The  execution  Issued  upon 
this  Judgment  has  been  k^t  In  life  by  proper 
entries,  and  Is  the  execution  levied  in  the 


pi-esent  case.  A  witness  testified  tbat  Mrs. 
Jones  resided  on  the  land  described  In  tbe 
Judgment  when  the  same  was  obtained,  and 
lived  there  during  the  lifetime  of  her  hus- 
band, Jones,  and  since  his  death.  A  deed 
was  introduced  In  evidence,  dated  December 
.31,  1900,  In  which  three  children  of  Hunter 
and  Mrs.  Jones  were  the  grantors  and  Hardy 
M.  Hunter,  another  child,  was  the  grantee, 
which  recited  that  the  parties  to  the  deed  be- 
ing the  heirs  at  law  of  Hardy  E.  Hunter,  and 
the  parties  of  the  first  part  having  received 
their  distributive  shares  of  the  estate,  and 
the  party  of  the  second  part  not  having  been 
settled  with,  and  only  a  small  portion  of  tbe 
estate  remaining.  In  consideration  of  these 
facts  and  the  sum  of  $10,  the  grantors  quit- 
claimed to  the  grantee  all  of  their  interest  In 
the  lot  of  land  described  in  the  levy.  A  deed 
from  tbe  grantee  in  the  deed  above  referred 
to  to  Gaulden,  tbe  claimant,  dated  January 
11,  1901,  upon  a  consideration  of  $2,000.  con- 
veying the  lot  described  In  the  levy,  was  also 
Introduced.  J.  E.  Hunter,  a  son  of  the  de- 
fendant In  execution,  was  examined  by  Inter- 
rogatories. One  of  the  interrogatories  was 
as  follows:  "How  much  land  did  your  father 
own  at  his  death?  Did  she  ever  claim  a 
child's  part  in  any  of  those  lands?  What 
became  of  those  lands?  How  much  remained 
unsold  by  the  administrator  of  your  father's 
estate?"  Tbe  witness  answered:  "About 
1,500  acres,  and  my  mother  never  claimed 
a  child's  part  In  any  of  it.  All  of  this  was 
sold  by  the  administrator,  except  the  2(0 
acres  now  held  by  Dr.  8.  S.  Ganlden."  This 
Interrogatory  and  answer  were  objected  to, 
on  the  ground  that  It  was  sought  thereby  to 
Introduce  secondary  evidence  as  to  the  facts 
inquired  about,  and  because  the  evidence 
was  Irrelevant  and  Immaterial.  In  answer 
to  the  question  as  to  why  bis  mother  and  the 
children  made  a  deed  to  H.  M.  Hunter,  tbe 
witness  said:  "Because  he  had  never  re- 
ceived anything  from  the  estate."  This  was 
objected  to  on  tbe  ground  that  tbe  evidence 
was  irrelevant  The  witness,  in  answer  to 
another  Interrogatory,  stated  that  Wm.  Jones 
had  bought  the  land  of  tbe  estate  and  badly 
managed  it  SQd  he  heard  bis  mother  say 
that  ber  husband  had  so  squandered  her  first 
husband's  estate  that  she  did  not  feel  that 
she  was  entitled  to  an.vthlng.  This  was 
also  objected  to,  upon  the  ground  that  it  was 
Immaterial  and  Irrelevant  The  evidence  in 
the  answer  to  the  interrogatory  above  re- 
ferred to  was  also  objected  to  upon  tbe 
ground  that  the  witness  admitted.  In  the  an- 
swer to  the  Interrogatory,  that  he  derived 
his  Information  from  having  heard  bis  mother 
talk  and  on  account  of  his  familiarity  with 
the  matters  connected  with  the  estate.  The 
plaintiff  in  execution  offered  in  evidence  the 
answer  of  Mrs.  Jones  to  an  interrogatory 
propounded  to  her  In  another  case,  in  which 
she  said  she  had  agreed  to  waive  her  right 
to  dower  and  take  a  child's  part  in  the  es- 
tate of  her  first  husband.-.  Upon  iObJectlon 
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by  counsel  for  claimant  this  evidence  wu 
ruled  out.  It  was  sbown  that  the  records 
of  Lowndes  county,  which  contained  the  rec- 
ord of  the  administration  of  Hunter's  estate, 
bad  been  destroyed  by  fire  In  1863.  PlalntlfF 
In  execution  tendered  In  evidence  the  mar- 
riage settlement  between  Wm.  Jones,  Martha 
Hunter,  and  James  West,  trustee,  dated 
August  7,  1856,  which  recited  that  Martha 
Hunter  was  "entitled,  as  widow  and  heir"  of 
the  estate  of  Hardy  Hunter,  to  a  "one-slztb 
part  of  said  estate,"  and,  no  division  having 
been  made  among  the  heirs  and  distributees, 
she.  In  consideration  of  the  intended  mar- 
riage and  of  $1  paid  by  sold  Jones,  conveyed 
to  West  "her  Interest  In  the  said  estate  of 
said  Hardy  Hunter,  deceased,  together  with 
Its  increase,  It  being  a  onc-«lxtb  part  of  the 
property  herein  specifled,"  but  nevertheless 
upon  certain  trusts  therein  referred  to.  The 
land  referred  to  In  the  levy  was  embraced 
in  the  property  described  In  the  marriage 
settlement.  The  trustee  In  the  marriage  set- 
tlement was  to  bold  the  property  therein  con- 
veyed "upon  the  trusts  and  for  the  uses  of 
the  said  Wm.  Jones  during  the  Joint  lives  of 
the  said  Wm.  Jones  and  Martha  Hunter,  his 
intended  wife,  and,  after  tbe  death  of  either 
of  them,  then  of  the  survivor  during  the  term 
of  bis  or  her  natural  life,  and,  if  either  of 
them  die  having  no  issue  living  by  the  other, 
then  to  convey  the  said  property  to  the  sur- 
vivor, forever,  and,  if  tbe  said  Wm.  Jones 
and  Martha  Hunter  should  both  die  having 
Issue  living  of  the  said  marriage,  then  in 
trust  to  convey  said  separate  property  to 
the  said  Issue  living  at  the  time  of  the  death 
of  the  survivor  of  them  share  and  share 
alike."  It  appeared  from  the  evidence  that 
Wm.  J<Hies  was  dead  at  the  time  of  the  levy. 
Tfie  court  refused  to  admit  the  marriage  set- 
tlemoit,  and  this  mMng  Is  assigned  as  error. 

D.  W.  Rountree  and  W.  H.  GrifiSn,  for 
pialntifTs  in  error.  J.  O.  McCall  and  Stanley 
S.  Bennet,  for  defendant  in  error. 

COBB,  p.  J.  (after  stating  tbe  facts).  1. 
Uix>n  the  death  of  the  husband,  the  wife  is 
entitled  to  dower.  She  Is  permitted  to  take, 
however,  In  lieu  of  dower  a  child's  share  in 
tbe  estate.  If  she  elects  to  take  her  dower, 
she  has  no  further  Interest  in  the  realty. 
If  she  elects  to  take  a  child's  share,  she  Is 
entitled  to  tbe  share  which  a  child  would 
take,  unless  the  shares  exceed  Ave  In  number, 
In  n-hich  event  she  Is  entitled  to  a  one-fifth 
part  of  the  estate.  Civ.  Ck>de  1895,  §  3355. 
Her  election  to  take  a  child's  part  of  the 
real  estate  in  lien  of  dower  must  be  exercis- 
ed within  12  months  from  tbe  grant  of  let- 
ters testamentary  or  of  aduilnistratlon  on 
the  husband's  estate.  Civ.  Code  1895,  S  4689 ; 
La  Grange  Mills  v.  Kener,  121  6a.  429,  49  S. 
E.  300.  There  is  no  presumption  of  law  that 
a  widow  will  elect,  or  has  elected,  to  take  a 
child's  part  In  the  estate  of  her  husband. 
Jossey  V.  Brown,  119  Ga.  758,  47  S.  E.  350. 


It  must  alBrmatively  appear  that  she  elected 
to  take  a  child's  part  within  tbe  time  pre- 
scribed by  law.  This  may  appear  by  an 
election  In  writing,  duly  signed,  tiled  and 
recorded  in  tbe  office  of  tbe  ordinary,  but 
this  is  not  the  only  method  of  proving  the 
fact  of  such  election.  The  fact  of  election 
may  be  sbown  by  circumstances  establishing 
the  same,  as  well  as  by  direct  evidence.  If 
the  circumstances  are  such  as  to  establish 
that  an  election  has  been  made  In  time,  It  Is 
as  much  affirmatively  established  as  If  there 
were  direct  evidence  to  that  effect  The  con- 
duct of  the  widow  In  reference  to  the  proper- 
ty of  the  estate  of  her  husband  may  be  look- 
ed to  In  determining  whether  an  election  baa 
taken  place.  In  Sewell  v.  Smith,  54  Ga.  567, 
It  was  held  that  where  the  widow  remained 
In  possession  of  land  In  which  she  was  en- 
titled to  take  either  dower  or  a  child's  part 
until  long  after  ber  right  to  dower  was  bar- 
red, without  making  any  formal  election, 
there  would  be  a  presumption  that  she  had 
elected  to  take  a  child's  part,  and  this  Is  es- 
pecially true  where  such  a  course  was  most 
beneficial  to  ber  interests.  In  Sloan  v.  Whlt- 
aker,  58  Ga.  819,  it  was  held  that  where  a 
widow,  whose  apparent  Interest  was  to  take 
a  child's  part  in  lieu  of  dower,  was  assigned 
a  child's  share  of  ber  husband's  realty  as 
well  as  i)ersonalty,  which  was  accepted  and 
appropriated,  there  would  be  a  presumption 
after  her  death,  until  the  contrary  appeared, 
that  she  had  elected  to  take  a  child's  share 
In  lieu  of  dower,  and  this  was  true,  though 
no  steps  for  making  the  division  were  taken 
until  after  the  time  for  making  an  election 
bad  expired.  If  tbe  widow  deals  with  an 
Interest  In  the  estate  as  her  own,  which  she 
would  not  be  entitled  to  except  upon  tbe 
theory  that  she  had  elected  to  take  a  child's 
share,  tbe  fact  that  she  so  dealt  with  It  is 
a  circumstance  to  be  considered  in  determin- 
ing whether  she  had  so  elected.  We  think 
that  the  marriage  settlement.  In  which  Mrs. 
Jones  dealt  with  the  property  in  question  as 
if  It  were  her  own,  and  which  could  not  be 
hers  unless  she  had  elected  to  take  a  child's 
share  in  the  estate,  was  admissible  on  tbe 
question  as  to  whether  an  election  to  take  a 
child's  share  had  been  made  by  her.  It  Is 
true  that  It  does  not  appear  that  this  mar- 
riage settlement  was  executed  within  12 
months  from  the  date  of  the  administration 
upon  the  former  husband's  estate,  and  that 
It  does  not  appear  that  the  other  acts  by  tbe 
widow  tending  to  show  an  election  took  place 
within  12  months;  but  the  fact  that  she  so 
dealt  with  it,  even  if  it  was  after  the  expira- 
tion of  such  time.  Indicated  that  an  elec- 
tion bad  taken  place,  and  the  evidence,  taken 
as  a  whole,  both  that  admitted  and  that  re- 
jected, which  could  be  properly  admitted, 
was  of  such  a  character  as  to  at  least  estab- 
lish prima  facie  that  an  election  had  taken 
place.  It  was  sufficient  to  cast  the  burden 
upon  the  claimant  to  disprove  an  election. 
But,  It  Is  said,  she  dealt  with  a  one-sixth  in- 
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terest  in  tbe  estate  aa  her  own,  when,  under 
the  law,  8he  was  entitled  to  a  one-flfth  Inter- 
est That  she  made  a  mistake  of  law  as  to 
her  Interest  does  not  alter  the  sltoatlon.  She 
was  entitled  to  no  interest  in  the  estate  ex- 
cept dower  or  a  child's .  share  in  fee.  She 
made  a  mistake  as  to  the  quantum  of  her 
share  In  fee,  but  she  was  evidently  dealing 
with  the  property  as  If  she  were  the  owner, 
and  there  is  nothing  In  her  conduct  to  indi- 
cate that  there  was  any  other  intention  on  ber 
part  If  she  was  entitled  to  a  one-flfth  in- 
terest, and  claimed,  under  a  mistake  of  law, 
only  a  one-sixth,  she  would  not  lose  that 
which  she  claimed  simply  because  by  tbe 
mistake  she  received  less  than  the  law  al- 
lowed. 

2.  The  admissions  of  the  defendant  in  ex- 
ecution in  a  claim  case,  made  after  the  pen- 
dency of  the  litigation,  are  not  admissible 
In  evidence,  but  admissions  made  before  the 
pendency  of  the  litigation  are  admissible. 
Civ.  Code  1805,  |  5189 ;  Horn  v.  Ross,  20  Oa. 
210,  65  Am.  Dec.  621;  Van  Epps'  Notes; 
Smith  V.  Cox,  20  Oa.  240.  The  declaration 
of  a  defendant  in  execution,  made  at  a  time 
when  it  was  against  his  interest  to  make 
it  has  been  held  to  be  admissible  in  favor  of 
the  plaintiff  in  execution.  Foster  v.  Ruther- 
ford, 20  Oa.  676.  When  a  defendant  in  ex- 
ecution is  In  possession  of  the  land  at  tbe 
time  of  the  levy,  any  declaration  made  by 
blm  up  to  the  time  of  the  levy,  and  while  in 
possession,  Is  admissible  in  evidence  in  a 
claim  case.  Rutledge  v.  Hudson,  80  Ga.  267, 
5  S.  E.  93;  Smiley  v.  Padgett,  123  Ga.  39,  50 
S.  E.  927.  Any  declaration  made  by  Mrs. 
Jones  while  she  was  in  possession  of  the  prop- 
erty, which  was  prejudicial  to  her  Interest, 
would  be  admissible  In  evidence  against  those 
claiming  under  her.  Olanton  v.  Griggs,  5 
Oa.  434.  Declarations  by  Mrs.  Jones  against 
ber  Interest,  made  while  she  was  In  posses- 
sion of  tbe  property  and  prior  to  the  convey- 
ance which  passed  whatever  interest  she  had 
therein  to  ber  son,  would  be  admissible 
against  a  claimant  who  derived  title  from 
her  grantee.  The  declarations  made  by  ber, 
whether  against  her  interest  or  in  ber  own 
favor  at  the  time  when  she  was  not  the  own- 
er or  in  possession  of  tbe  property,  and  sub- 
sequently to  the  pendency  of  the  present  liti- 
gation, would  not  t>e  admissible.  Civ.  Code 
1895,  §  5180.  It  is  said,  though,  that,  even 
if  It  was  erroneous  to  refuse  to  admit  in  evi- 
dence tbe  marriage  settlement,  tbe  Judgment 
should  not  be  reversed,  for.  If  the  marriage 
settlement  had  been  admitted,  it  would  have 
shown  that  Mrs.  Jones  had  no  leviable  estate 
In  the  property,  for  the  reason  that  the  mar- 
riage settlement  created  an  executory  trust 
We  will  not  now  pass  upon  tbe  question  as 
to  tbe  character  of  tbe  estate  that  Mrs.  Jones 
has  in  the  property,  for  the  reason  that  this 
question  was  not  passed  upon  by  the  trial 
judge.  Tbe  marriage  settlement  was  offered 
in  evidence  for  the  pnrpose  of  showing  that 
Mrs.  Jones  bad  dealt  with  what  she  thought 


was  a  child's  share  in  ber  husband's  estate, 
and  Its  admissibility  for  this  purpose  was 
tbe  only  question  passed  upon  by  tbe  trial 
judge.  .Whether  Mrs.  Jones,  since  tbe  death 
of  ber  second  husband,  has  an  Interest  In  tbe 
property  which  is  subject  to  levy  and  sale,  or 
whether  the  marriage  settlement  created 
merely  an  executory  trust  giving  ber  an  In- 
terest only  In  tbe  rents,  issues,  and  profits, 
we  win  not  now  undertake  to  determine,  leav- 
ing these  questions  to  be  decided  on  another 
trial.  The  evidence  was  admissible  for  the 
purpose  for  which  it  was  offered — that  is, 
as  a  circumstance  showing  an  election  by  tbe 
widow  to  take  a  child's  share — and  whether 
when  admitted  it  will  have  tbe  effect  to  en- 
tirely defeat  tbe  plaintiff  In  execution  we 
will  leave  for  determination  after  tbe  evi- 
dence is  before  tbe  court,  and  the  question  of 
the  construction  of  the  instrument  baa  been 
passed  upon  by  tbe  trial  judge. 

Judgment  reversed.    All  tbe  Justices  caur 
car. 


BTARNES  V.  ROBERTS. 

(Supreme  Court  of  Georgia.    July  13,  1807.) 

Salb— Passing  of  Trn,B— Tbovkb. 

"If  personal  chattels  be  sold  upon  the  ex- 
press condition  that  they  are  to  be  paid  for 
on  delivery,  and  they  are  delivered  upon  the 
faith  that  the  condition  will  be  immediately 
performed,  and  performance  is  refused  upon  de- 
mand in  a  reasonable  time,  no  title  passes  to 
the  buyer.  Bergan  v  Magnus,  25  8.  E.  570,  98 
Ga.  514.  Therefore  in  such  a  transaction  tro- 
ver will  lie  to  recover  the  goods  or  their  equiva- 
lent in  money."  Wilson  v.  Comer,  54  S.  B.  355, 
125  Ga.  600. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  i  645.] 

(Syllabus  by  the  Court)  # 

Error  from  Superior  Oourt,  Cherokee  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  J.  B.  Roberts  against  U.  L. 
Stames.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed- 

Roberts  brought  his  action  against  Stames 
to  recover  two  marble  monuments;  The  evi- 
dence showed,  In  brief,  as  follows:  At  c«e 
time  the  plaintiff,  the  defendant,  and  an- 
other were  partners,  and  conducted  business 
under  tbe  name  of  the  Roberts  Marble  Com- 
pany. Subsequently  the  plaintiff  bought  tbe 
interests  of  the  other  two,  and  conducted 
business  in  the  same  name.  At  a  later  date 
the  defendant  purchased  from  him  the  two 
monuments  for  which  suit  was  brought  Tbe 
written  contract  which  was  signed  by  the  de- 
fendant stated  that  he  had  made  tbe  purchase 
from  the  Roberts  Marble  Company.  It  pro- 
vided that  the  purchase  price  should  be  paid 
In  cash;  that  the  proi>erty  should  belong  to 
the  Roberts  Marble  Company  until  wholly 
paid  for,  and  that  it  could  be  taken  posses- 
sion of  by  tbe  vendor.  The  plaintiff  testi- 
fied: "I  delivered  it  [tbe  property]  to  blm 
with  that  understanding,  that  he  pay  for  It 
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In  casb,  as  soon  as  be  could  drive  there  and 
aet  it  ap  and  come  back,  be  would  pay  me 
for  It.  I  delivered  It  to  him  wltb  that  un- 
dentandlng."  When  asked,  "Isn't  It  true  you 
agreed  to  deliver  It  to  blm  for  hkn  to  load 
00  wagon  and  carry  to  Mrs.  Stephens  and 
deliver  it?"  be  answered,  "I  suppoaed  It 
was  going  there,  from  the  contract.  That 
was  not  tlie  agreement  between  me  and 
Stames.  I  was  not  present  when  they  were 
loaded  on  the  wagon.  We  agreed  to  load  the 
stnff  for  him."  He  was  then  asked,  "And 
for  blm  to  take  them  over  there  to  the  orlgl- 
oal  purchaser,  Mrs.  Stephens?"  He  answered, 
'There  was  no  agreement  about  that"  At 
another  time  he  said:  "I  do  not  know  It  is 
trae  that  at  the  time  Mr.  Stames  told  me  he 
wonld  take  the  monuments  and  set  them  np 
and  come  back  and  pay  me  that  be  waa  tak- 
ing them  to  set  up  for  Mrs.  Stephens  In  Mil- 
ton county."  The  defendant  took  the  monn- 
ments,  bnt  failed  to  pay  for  them  or  to  re- 
tnm  them  on  demand.  He  introduced  no 
evidence.  The  presiding  judge  refused  to 
grant  a  nonsuit  or  to  direct  a  verdict  for  the 
defendant,  but  directed  a  verdict  for  the 
plaintiff. 

X.  A.  Morris  and  Cbas.  H.  Qriffln,  for 
plaintiff  in  error.  O.  I.  Teasley  and  P.  P. 
Da  Pre,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
The  principles  set  out  in  the  headnote  and 
tlie  autborltles  there  cited  control  the  case. 
The  evidence  did  not  show  such  a  relinquish- 
ment or  waiver  of  the  plaintiff's  right  as 
against  the  defendant  as  to  prevent  a  re- 
covery. Had  it  been  sought  to  recover  the 
property  from  the  person  who  purchased  it 
from  the  defendant,  a  very  different  case 
wonld  have  been  presented;  or,  if  the  evi- 
dence bad  shown  that  the  plaintiff  agreed  for 
the  defendant  to  sell  the  property  before  pay- 
ment, this  might  have  raised  the  question 
wlietber  such  sale  would  have  been  a  con- 
version. The  testimony,  however,  does  not 
go  to  that  extent 

Some  anthorities  go  further  than  we  feel 
called  on  to  do  in  this  case-  Thus  in  Dows 
y.  Dennistonn,  28  Barb.  393,  the  Supreme 
Court  of  New  York  declared  that  "an  under- 
standing, arrangement,  or  custom  that  the 
possession  of  the  goods  shall  be  intrusted  to 
tbe  vendee  for  the  purpose  of  enabling  blm 
to  realize  upon  them,  and  thus  provide  the 
means  for  tbe  payment  of  the  price,  cannot 
x  construed  into  an  absolute  transfer  of  the 
title  to  tbe  property,  as  between  the  original 
parties  to  it,  or  persons  having  no  greater 
equities  than  tbe  original  parties."  See,  also, 
on  the  general  subject,  Harding  v.  Metz,  1 
Tenn.  Ch.  610;  Adams  v.  O'Connor,  100 
Mass.  515,  1  Am.  Rep.  137;  Fleeman  v. 
McEean,  25  Barb.  474;  24  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  1065. 

The  plaintiff  in  error  Insists  that  be  waa 
aot  in  possession,  custody,  or  control  of  tbe 


property  wben  tbe  salt  was  brongbt,  and 
therefore  there  could  be  no  recQvery  against 
him.  This  contention  Is  nnsound.  If  it  were 
sustained,  every  defendant  in  a  trover  suit 
could  defeat  a  recovery  by  showing  that  the 
conversion  was  complete  before  tbe  action 
was  brought.  On  the  contrary,  tbe  conver- 
sion furnishes  a  basis  for  bringing  tbe  suit. 
Apparently  the  right  of  a  person  who  has 
been  incarcerated  under  bail  process,  and 
who  is  neither  able  to  give  security  nor  pro- 
duce tbe  property,  upon  showing  to  tbe  pre- 
siding Judge  satisfactory  reasons  for  tbe  non- , 
production  to  be  discharged  from  custody,  has 
been  confused  wltb  the  idea  of  defending 
against  the  recovery  of  a  verdict  in  tbe  main 
suit  Civ.  Code  1896,  |  4606,  wbtpb  regulates 
such  a  proceeding  for  discharge,  expressly 
declares  that  it  shall  not  in  any  way  affect 
tbe  right  of  tbe  plaintiff  upon  the  trial  of  the 
question  of  property  involved  in  the  suit 
If  tbe  pn^ierty  has  been  placed  beyond  tbe 
reach  of  the  plaintiff  and  defendant  and  is 
In  the  hands  of  a  third  person  from  whom 
it  cannot  be  recovered,  this  may  perbaps 
affect  the  right  to  claim  a  verdict  for  tbe 
property  Itself,  bat  would  not  destroy  the 
right  to  recover  a  money  verdict 

Judgment  affirmed.    All  tbe  Jostlces  con- 
cur. 


DB  LONET  V.  HULL. 
(Supreme  Court  of  Oeorgia.    Aug.  8,  1807.) 

BxEcnroBS  AitD  Aduinistratobs— Distbibu- 
TioN  AMONa  Lboatkbs— Duties. 

Where  an  executor  holds  certiflcates  of 
8tock  or  certificates  of  indpbtednesa  issued  by  a 
railroad  company,  which,  by  tbe  termi  of  the 
will,  are  beoueathed  to  a  person,  to  go  over  to 
another  in  the  event  he  dies  "without  leaving  a 
family,"  and  where,  in  a  suit  in  chancery  for 
an  aconnting  and  other  relief,  it  is  decreed 
that  the  execntor  "shall  at  once  tarn  over  and 
deliver"  to  the  legatee  the  property  bequeathed 
to  him  to  he  held  by  him  unaer  the  will,  the 
executor  has  tbe  right,  before  surrendering  the 
certificate,  to  indorse  thereon  memoranda  to  tbe 
effect  that  the  certiGcates  are  held  by  the 
legatee  under  the  terms  of  the  will. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Clarke  County ; 
C.  H.  Brand,  Judge. 

Action  by  Thomas  C.  De  Loney  against 
Rosa  Hull.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

Strickland  &  Green,  for  plaintiff  in  error. 
Jos.  L.  Hull,  for  defendant  in  error. 

PER  CURIAM.  Mrs.  Rosa  B.  De  Loney 
left  a  will  bequeathing  real  and  personal  prop- 
erty to  her  two  children,  Thomas  C.  De  Loney 
and  Mrs.  Rosa  Hull,  tbe  wife  of  Jno.  H.  Hull. 
With  respect  to  the  bequest  to  Thomas  G.  De 
Loney,  the  will  provided  that  "all  of  the  prop- 
erty as  specified  given  to  my  son  Thomas  C.  De 
Loney  (must  be  invested  from  time  to  time  as 
circumstances  may  require),  but  can  not  be 
spent  or  Invested  In  any  business,  except  the 
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Income  arising  therefrom ;  but  mnst  be  used 
as  a  support. of  himself.  In  the  event  of  bis 
death  leaving  no  family,*  then  this  entire 
share  to  belong  to  his  sister,  Mrs.  John  H. 
Hull,  and  at  her  death  to  her  children  subject 
to  the  same  directions  as  the  shares  belonging 
to  her."  The  will  further  provided:  "I 
direct  my  son  Thomas  C  De  Loney's  certifi- 
cates of  stock  or  bonds,  deeds,  and  all  other 
busiaess  papers  to  be  kept  in  bank  safe.  I 
appoint  my  daughter  Rosa,  the  wife  of  John 
H.  Hull,  executrix  of  this  my  last  will." 
.After  the  executrix  had  qualified  and  before 
completely  administering  the  estate,  Thomas 
C.  De  Loney  brought  suit  In  Clarke  superior 
court  against  her  for  his  part  of  the  property, 
alleging  that  Bhe  refused  to  deliver  it  to  him 
on  the  ground  that  she  was  trustee  for  him, 
and  as  such  had  the  right  to  hold  the  prop- 
erty. That  suit  resulted  in  a  decree,  which, 
so  far  as  pertinent  to  the  question  made  in 
the  present  case,  provided  "that,  under  the 
terms  of  the  will  of  Mrs.  Rosa  R  De  Loney, 
a  trust  was  created  for  Thomas  C.  De  Loney 
as  for  the  share  of  said  estate  left  him  In 
said  will ;  that  said  Thomas  O.  De  Loney  Is 
a  male  of  full  age  and  was  at  the  time  the 
will  took  effect;  that  since  that  time  the 
health  of  said  Thomas  C.  De  Loney  has  im- 
proved to  such  an  extent  as  to  vacate  said 
trust  under  the  laws  of  this  state,  and  said 
trust  is  hereby  vacated  and  set  aside,  and 
said  Mrs.  Rosa  Hull,  executrix,  shall  at  once 
turn  over  and  deliver  to  said  Thomas  C. 
De  Loney  the  property  bequeathed  and  de- 
vised to  him  in  said  will,  to  be  held  by  said 
Thomas  C.  De  Loney  under  the  will,  and  In 
the  event  of  bis  death,  leaving  no  family,  as 
provided  In  said  will,  then  his  entire  share 
Is  to  belong  to  Rosa  Hull  for  life,  and,  at  her 
death,  to  her  children."  After  the  rendition 
of  that  decree,  the  executrix  proceeded  to  de- 
liver to  Thomas  C.  De  Loney  a  certain  certifi- 
cate of  indebtedness  of  the  Atlanta  &  West 
Point  Railroad  Company,  and  likewise  certain 
certificates  of  stock  in  the  Atlanta  &  West 
Point  Railroad  Company  and  in  the  Georgia 
Railroad  &  Banking  Company,  respectively, 
but  upon  which  she  Indorsed  the  following: 
(a)  Upon  the  certificate  of  Indebtedness,  the 
words:  "To  be  held  by  him  under  the  terms 
contained  in  the  last  will  of  Mrs.  Rosa  E. 
De  Loney,  of  record  in  Clarke  county, 
Georgia*"  (b)  Upon  each  of  the  two  certifi- 
cates of  stock,  the  words:  "Under  the  will 
of  Mrs.  Rosa  E.  De  Loney."  In  addition  to 
these  certificates,  there  were  other  certificates 
to  which  the  said  Thomas  C.  De  Loney  was 
entitled.  The  indorsements  by  the  executrix 
were  unsatisfactory,  and  Thomas  C.  De  Loney 
instituted  suit,  complaining  that  the  indorse- 
ments created  such  limitations  as  rendered  it 
Impossible  for  him  to  dispose  of  the  property 
or  handle  it  in  any  way  whatever,  thereby 
rendering  the  property  worthless  to  him. 
The  petition  contained  the  following,  among 
other  prayers:  "That  the  said  Rosa  Hull,  as 
executrix  of  Rosa  El.  De  Loney,  be  decreed 


to  carry  out  the  spirit  and  terms  of  the  de- 
cree hereinbefore  mentioned,  and  to  that  end 
should  be  required  to  have  transferred  to  pe- 
titioner his  16  shares  In  the  Georgia  Railroad 
&  Bankhig  Company,  his  five  shares  In  the 
Atlanta  &  West  Point  Railroad  Company,  and 
his  debenture  for  $500  in  the  Atlanta  &  West 
Point  Railroad  Company,  without  any  terms 
or  limitations  in  the  certificates,"  and  that 
petitioner  "have  the  right  to  sell  any  of  said 
script  or  property  when  he  thinks  advisable 
and  make  a  good  title  to  the  purchaser." 
The  defendant  answered  at  length;  but  it  is 
not  necessary  to  state  any  more  of  the  de- 
fendant's contentions  than  that  she  insisted 
that  inasmuch  as  she  and  her  children  bad  a 
contingent  remainder  interest  in  the  certifi- 
cates under  the  will  of  Mrs.  Rosa  E.  De  Lon- 
ey, and  under  the  former  decree  of  the  court, 
to  which  reference  has  been  made,  it  was  her 
right  to  Indorse  the  certificates  In  the  manner 
indicated.  The  case  was  submitted  to  the 
presiding  Judge,  who  was  authorized  by  con- 
sent to  pass  upon  all  questions  of  law  and 
fact,  trying  the  case  upon  the  pleadings, 
which  were  to  be  taken  as  true  and  without 
the  introduction  of  further  evidence.  Upon 
consideration,  the  Judge  entered  Judgment, 
refusing  to  grant  the  relief  prayed.  Excep- 
tion was  taken  to  this  ruling,  and  the  only 
question  argued  by  counsel  for  the  plaintiff 
In  error  is  whether  or  not,  under  the  facts 
stated,  the  executrix  had  the  right  to  refuse 
to  deliver  the  certificates  of  stock  without 
Indorsement  of  the  character  hereinbefore 
Indicated.  We  will  deal  only  with  that  qnes- 
tlon. 

The  decree  did  not  undertake  to  diminish 
or  increase  the  quantity  of  Interest  which 
Thomas  C.  De  Loney  had  in  the  certificates 
in  question.  It  simply  recognized  the  existence 
of  his  interest  in  the  property  under  the  'will, 
and  directed  that  the  executrix  should  at 
once  turn  over  and  deliver  to  said  Thomas  C. 
De  Loney  "the  property  bequeathed  and  de- 
vised to  him  in  said  will."  There  was  no  di- 
rection that  she  should  not,  in  the  course  of 
delivery,  enter  upon  the  certificates  sach 
memoranda  as  might  tend  to  perpetuate  no- 
tice of  the  existence  of  the  limitations  in  the 
will.  The  character  of  the  corpus  of  the  es- 
tate was  such  that  it  could  be  wasted  by  the 
first  taker,  and  lost  entirely  to  those  who 
might  take  upon  the  happening  of  the  condi- 
tion upon  which  the  first  taker  held.  The 
entry  made  or.  the  certificate  could  only  tend 
to  prevent  such  condition  of  affairs  by  cer- 
tifying to  future  purchasers  the  truth  as  it 
appears  of  record.  Certainly  that  could  be 
no  wrong  to  any  one.  The  legatee  ought  not 
to  deal  with  the  certificates  as  if  there  were 
no  conditions  attached  to  his  estate  therein. 
For  the  reasons  suggested,  the  court  no  donbt 
intended  that  he  should  not  deal  with  tbem 
in  an  unrestricted  manner.  The  decree  spe- 
cifically enjoins  that  the  property  is  "to  be 
held  by  said  Thomas  C.  De  L<oaey  under  the 
will."    It  further  provides  ^hat,  "in  the  event 
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of  his  death,  leaving  no  family,  aa  provided 
In  said  will,  then  his  entire  Bbare  Is  to  be- 
long to  8ald  Rosa  Hull  for  life  and  at  her 
death  to  her  children."  In  KoUock  r.  Webb, 
U3  6a.  762,  38  S.  R  339,  Mr.  Justice  Cobb, 
speaking  for  the  court,  on  pages  708,  680  of 
113  6a„  on  pages  342,  343  of  S9  S.  B.,  said : 
"While  in  oar  opinion  the  deed  properly  coo- 
stnied  gives  the  living  children  of  Mrs.  La 
Pierre  a  vested  remainder  subject  to  be  de- 
rested  upon  her  death  without  issue,  still, 
for  the  purposes  of  the  present  case,  we  think 
It  Is  immaterial  whether  the  remainder  cre- 
ated by  the  deed  for  the  benefit  of  the  children 
of  Mrs.  La  Pierre  was  vested  or  contingent 
.K  life  tenant  Is  entitled  to  the  corpus  of  the 
property  for  bis  own  use,  but  this  possession 
is  subject  to  the  right  of  the  remainder- 
men to  have  the  property  in  a  state  of  secure 
Ity  to  be  forthcoming  to  them  upon  the  ter- 
mination of  the  life  estate."  Numerous  au- 
thorities are  cited  for  the  support  of  the 
pn^xwltlon  therein  stated.  See  Lnqulre  v. 
Lee,  121  6a.  628,  629,  49  8.  B.  834.  A 
fair  construction  of  the  decree  now  under 
consideration  at  least  authorizes  the  indorse- 
ments upon  the  certificates  of  which  com- 
plaint Is  made. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


BNGUSH  V.  MARSHALL  et  al. 

(Sopreme  Court  of  Georgia.    July  13,  1907.) 

L  Advkbse  POS8BSBI0II— Colob  or  TiTU. 

In  1880  Ogbum  executed  to  Marshall  a 
deed  to  secure  the  payment  of  a  debt.  Subse- 
quently Ogbum  died  without  having  luiid  the 
debt.  In  1887  the  administrator  of  Ogbum, 
deceased,  without  obtaining  an  order  of  court, 
agreed  with  Marshall  that  the  latter  should  can- 
cel the  evidence  of  the  debt,  and  be  thereafter 
rrated  with  absolute  title  to  the  property.  Ac- 
cordingly Marshall  surrendered  the  notes  against 
Ogbam,  deceased,  to  the  administrator,  and 
went  Into  possession  of  the  land,  holding  the 
dt^  thereto  which  had  been  executed  to  him 
by  Ogbum  to  secure  said  debt.  Held,  that  Mar- 
iball'i  possession  was  under  color  of  title,  and 
tbat  after  seven  years'  possession  hia  title  to 
the  land  became  absolute. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  1,  Adverse  Possession,  if  560,  562.] 

2.  Ebbob,  Wbtt  op— Absiormknts  of  E<bbob. 

This  court  cannot  consider  an  assignment 
of  error  based  upon  a  refusal  to  allow  a  wit- 
ncsi  to  answer  certain  questions,  when  It  does 
not  appear  what  the  answers  would  have  been. 
Maniy  v.  Wazeibaum.  38  S.  E.  701,  108  Ga.  14. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  )  2905.] 

3.  Save— EviDiNCB— RiviKw. 

The  court  did  not  err  In  directing  a  verdict 
for  the  claimant. 
(Syllabns  by  the  Court.) 

Error  from  Superior  Court,  Macon  Coun- 
ty: Z.  A.  Llttlejobn,  Judge. 

Troceedings  by  B.  G.  English,  administra- 
tor, for  the  sale  of  certain  real  property.  T. 
J.  Marshall  filed  claim,  and  pending  the  trial 
died,  and  bis  executors,  T.  P.  Marshall  and 


O.  D.  Marshall,  were  made  parties,  and,  from 
an  order  denying  a  new  trial,  plaintiff  brings 
error.   Affirmed. 

On  the  29th  day  of  April,  1880,  J.  L.  Og- 
burn  executed  and  delivered  to  T.  J.  Marshall 
a  deed  to  a  certain  lot  of  land  In  Macon  coun- 
ty, Ga.,  the  land  in  controversy.  While 
this  deed  was  in  form  an  unconditional  war- 
ranty deed,  it  is  conceded  by  both  sides  that 
It  was  Intended  as  a  deed  to  secure  the  pay- 
ment of  a  debt,  Marshall  executing  to  Ogbum 
bis  bond  for  titles  to  reconvey  the  property 
upon  the  payment  of  the  debt.  Ogbum  re- 
mained In  possession  of  the  premises  until 
his  death,  which  occurred  some  time  during 
the  year  188S.  According  to  the  testimony  of 
the  plaintiff  In  error,  Ogbum's  father  remain- 
ed In  possession  of  the  land  for  two  years 
longer,  till  1887.  Diurlng  the  latter  year,  one 
Glover,  administrator  of  Ogbum,  deceased, 
entered  Into  an  agreement  with  Marshall,  the 
grantee  in  the  security  deed,  whereby  said 
administrator  agreed  to  surrender  the  bond 
for  titles  to  said  land,  and  Marshall  agreed 
to  take  the  land  in  settlement  of  the  debt 
which  the  deed  had  been  given  to  secure. 
Accordingly  the  notes  held  by  Marshall  against 
Ogbum,  deceased,  were  turned  over  to  the 
administrator,  marked,  "Settled  by  purchase 
of  lot  of  land  No.  100  In  the  13tb  district  of 
Macon  Coimty,  Georgia"  (the  land  in  contro- 
versy), and  thereupon  Marshall  went  into 
possession  of  the  land.  This  sale  was  made 
without  order  of  court,  and  no  writing  was 
signed  except  that  noted  above.  Subsequent- 
ly, in  September,  1904,  English  qualified  as 
administrator  de  bonis  non  of  said  Ogbum, 
and  proceeded,  after  obtaining  an  order  from 
the  court  of  ordinary  dated  December  term, 
1904,  to  advertise  for  sale  the  land  above  de- 
scribed as  the  property  of  said  Ogbum,  de- 
ceased. Before  the  land  was  sold,  on  Decem- 
ber 3, 1904,  T.  J.  Marshall  filed  a  claim  to  the 
property.  Pending  the  trial  of  this  claim 
said  Marshall  died,  and  his  executors,  T.  P. 
Marshall  and  0.  P.  Marshall,  were  made  par- 
ties and  the  case  proceeded  to  trial  before  a 
Jury.  At  the  conclusion  of  the  evidence  for 
both  sides,  the  court  directed  a .  verdict  for 
the  claimant.  The  plaintiff  moved  for  a  new 
trial,  which  motion  was  overruled,  and  he 
excepted. 

ID.  A.  Hawkins,  Hooper  &  Dykes,  and  W. 
W.  Dykes,  for  plaintiff  in  error.  Greer  ft 
Felton,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts).  Mar- 
shall, the  claimant  In  the  court  below,  de- 
fendant in  error  here,  contended  that  he  had 
been  in  possession  of  the  land  in  controversy 
since  1887  under  color  of  title,  and  that  his 
title,  therefore,  became  absolute  after  seven 
years'  possession.  The  plaintiff  In  error  de- 
nied that  Marshall  bad  any  color  of  title  up- 
on which  to  base  a  prescription,  and  the  is- 
sue thus  made  constitutes  the  principal  ques- 
tion to  be  decided  by  this  court    Marshall 
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■was  the  grantee  In  a  deed  given  to  secure  tbe 
payment  of  a  debt.  Ogbum,  the  grantor, 
died  without  having  paid  the  debt  secured  by 
the  deed.  Glovpr,  the  administrator  of  Og- 
buiii,  agreed  with  Marshall  that  the  latter 
should  cance)  the  evidence  of  the  debt,  and 
be  thereafter  vested  with  absolute  title  to 
the  property.  Accordingly  Marshall  cancel- 
ed tbe  debt,  and  went  Into  possession  of  the 
land,  boldihg  the  deed  which  bad  been  execut- 
ed to  him  by  Ogbum  to  secure  the  debt  thus 
canceled.  It  Is  conceded  by  the  claimant, 
Marshall,  that  Glover  had  no  authority  to 
make  this  agreement,  and  that  the  deed  held 
by  said  claimant  was  color  and  not  title. 
The  plaintiff  In  error,  administrator  de  bon- 
is nou  of  said  Ogbum,  contended,  on  the  oth- 
er hand,  that  "claimant's  possession  was  not 
under  or  by  virtue  of  any  color  of  title,  but 
possession  was  obtained  by  virtue  of  a  ver- 
bal agreement  between  the  administrator  of 
Ogbum's  estate,  and  claimant,  and  under  this 
verbal  sale  or  agreement  possession  was 
had."  It  has  been  held  by  this  court  that 
where  the  parties  to  a  security  deed  agree 
that  the  grantee  shall  take  the  land  in  satis- 
faction of  the  debt,  and  in  pursuance  of  this 
agreement  tbe  grantee  cancels  the  debt  and 
goes  Into  possession  of  the  property,  the  deed 
to  blm  ceases  to  be  a  security,  and  becomes 
an  absolute,  indefeasible  conveyance.  Irwin 
V.  McKnIght,.76  Ga.  669;  BuUard  v.  Jones,  68 
Ga.  472.  And  this  Is  true  although  the  gran- 
tor and  grantee  agreed  In  parol  that  the  lat- 
ter should  cancel  tbe  debt,  and  be  thereafter 
rested  with  absolute  title  to  tbe  property. 
Carter  v.  Grlffln,  114  Ga.  321,  40  S.  E.  290. 
Clearly,  therefore,  when  the  grantor  and  gran- 
tee make  and  execute  such  an  agreement,  the 
grantee  holds  possession  of  the  land,  not  by 
virtue  of  a  verbal  agreement  with  tbe  gran- 
tor, but  by  virtue  of  the  deed,  which  has 
ceased  to  be  a  security,  and  has  become  an 
absolute  conveyance.  And  we  can  see  no 
good  reason  for  holding  In  this  case  that 
Marshall  was  in  possession  of  the  land  mere- 
ly "by  virtue  of  a  verbal  agreement  between 
him  and  the  administrator  of  Ogbum's  es- 
tate," and  not  claiming  it  under  tbe  deed, 
which  they  had  sought  to  convert  into  an  ab- 
solute conveyance.  The  only  thing  lacking, 
necessary  to  make  the  deed  to  Marshall  a 
perfect  title,  was  tbe  authority  of  the  admin- 
istrator to  make  the  agreement  whereby 
Marshall  was  given  the  land  in  settlement  of 
the  debt  secured  by  the  deed.  If  the  admin- 
istrator had  been  authorized  to  make  this 
agreement,  the  deed  from  Ogbum  to  Mar- 
shall, as  soon  as  tbe  latter  canceled  the  debt 
and  took  possession  of  the  property,  would 
have  become  absolute.  And  it  has  been  re- 
peatedly held  that  the  lack  of  authority  in  a 
person  to  make  a  conveyance,  although  it 
may  render  the  paper  wholly  valueless  as  ti- 
tle, does  not  destroy  Its  efficacy  as  color  of 
title.  In  the  case  of  Street  v.  Collier,  118  Ga. 
470,  45  S.  E.  294,  it  was  said:    "To  hold  that 


the  paper  is  not  color  of  title,  because  tbe 
persons  executing  it  had  not  tbe  full  author* 
ty  of  law  wtalcb,  if  they  bad,  would  make  it 
not  color  but  title,  would  destroy  tbe  distinc- 
tion be  tween  color  and  title."  And  see  cases 
there  cited  In  support  of  this  view,  and  the 
rale  announced  as  to  what  constitutes  color 
of  title.  The  evidence  not  only  fails  to  show 
that  Marshal)  committee  or  intended  any 
fraud  in  making  tbe  agreement  above  refer- 
red to,  but  it  does  show  that  be  paid  a 
fair  value  for  the  land,  ant'  other  circumstan- 
ces indicating  very  clearly  that  both  he  and 
tbe  administrator.  Glover,  acted  in  perfect 
good  faith  during  the  entire  transaction. 

The  plaintiff  in  error  cites  in  his  briel  the 
case  of  Ladd  v.  Jackson,  43  Ga.  288,  the  sin- 
gle headnote  of  which  is  as  follows:  "Where 
the  title  to  land  of  a  deceased  intestate  vests 
In  his  minor  belrs  at  tbe  time  of  his  death, 
the  statute  of  limitations  or  prescription  ceas- 
es to  run  against  them  during  thelc  minori- 
ty." But  there  is  nothing  in  the  record  in 
this  case  to  which  this  law  could  apply. 
There  is  no  evidence  that  the  deceased  had 
any  minor  heirs  at  the  time  of  his  death,  ind 
nothing  appears  which  would  prevent  the  pre- 
scription in  favor  of  Marshall  from  mnntng 
from  tbe  time  he  went  into  possession  of  tbe 
land,  to  wit,  1887. 

The  only  other  assignment  of  error  Is  cov- 
ered by  the  second  headnote.  The  evidence 
demanded  the  verdict  and  the  court  commit- 
ted no  error  In  directing  }t  accordingly 

Judgment  afDrmed.  All  the  Justices  con- 
cur. 


CENTBAt   OF    GBOBGIA   BY.    CO.    v. 

BANKS  &  POBTSON. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  Pleading— DuPLicrrr  ii»  Petition— Blbc- 
TtoN— Cube  by  Vebdiot. 

A  petition  contalna  alleeatioBs  which  are 
appropriate  to  an  action  seeking  to  enforce  a 
liability  against  a  railway  company  as  a  car- 
rier of  freight  under  the  statute,  as  well  as  al- 
legations appropriate  to  on  action  8e«king  to 
enforce  against  the  company  a  common-law  lia- 
bility, and  which  are  sufficient  to  set  forth  a 
complete  cause  of  action  under  either  tbe  stat- 
ute or  the  common  law,  is  bad  for  dnplicity, 
and,  upon  special  demurrer  attacking  the  pen- 
tion  upon  that  ground,  tbe  plaintiCf  would  be 
put  to  his  election.  But,  where  no  special  de- 
murrer is  filed  to  such  petition,  and  on  the 
trial  of  the  case,  upon  the  issues  made  by  tbe 

Setition  and  answer  thereto,  a  verdict  is  ren- 
ered  for  the  plaintiff,  it  will  not  be  set  aside 
as  being  without  evidence  to  support  it,  if 
either  cause  of  action  as  set  forth  is  supported 
by  any  evidence. 

[Ed.  Note.— For  cases  in  point,  s«e  Gent.  Dig. 
vol.  39,  Pleading,  §§  184^137,  1457.] 

2.  CABRIEBS— INJTJBT  TO  Stock— Shipicent. 

In  the  present  case  there  was  no  evidence 
to  authorize  the  Jury  to  find  a  verdict  against 
the  defendant  upon  either  a  atatntory  or  com- 
mon-law liability. 

iEd.  Note. — For  cases  in  point,  see  Geat.  Dig, 
.  9,  Carriers,  i  960.] 

(Syllabns  by  the  Court) 
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Error  ftt>m  Superior  Court,  Muscogee 
County;   B.  W.  Freeman,  Judge. 

Action  by  Banks  &  Fortson  against  the 
Central  of  Georgia  Ballway  Company.  Judg- 
ment for  plaintlffa.  Defendant  ttrlngs  error. 
Beremd. 

Tbe  plaintiffs.  Banks  ft  Fortson,  delivered 
to  tlie  LonlSTllle  ft  NashTllle  Ballroad  Com- 
pany a  car  load  of  mules,  to  be  shipped  from 
Horse  COTe,  Ky.,  to  Columbus,  Oa.,  via  Birm- 
ingham. Ala.  Tbe  contract  of  shipment  was 
signed  at  Horse  Cove,  Ky.,  by  Lazarus  ft  Alt- 
sbeler,  from  whom  the  plaintiffs  purchased 
the  stock.  Fortson,  a  member  of  the  plain- 
tiffs' firm,  who  was  In  charge  of  the  mnlpt), 
arrived  In  Birmingham  In  advance  of  the 
mules,  and  Immediately  called  upon  the  agent 
of  the  Central  of  Georgia  Railroad  Company, 
at  that  place  to  secure  a  pass  from  Birming- 
ham to  Columbus;  but,  because  It  did  not 
appear  from  the  contract  which  had  been 
made  wlUi  the  Louisville  ft  Nashville  Com- 
pany, that  the  car  of  mules  was  routed  over 
the  Central  of  Georgia's  road,  the  latter 
company  refused  to  issue  the  pass.  Where- 
upon Fortson  signed  for  bis  Arm  an  inde- 
pendent contract  with  the  Central  of  Georgia 
Railway  Company  to  ship  the  mules  from 
Birmingham  to  Columbus  over  that  com- 
pany's road.  This  contract  recites  that  In 
consideration  of  said  company  agreeing  to 
transport  the  car  load  of  mules  at  the  re- 
duced rate  of  $66,  and  a  free  pass  to  the 
owner  or  his  agent  on  the  train  with  bis 
stock,  tbe  owner  or  shipper  assumes  certain 
risks  specified  in  the  contract,  and  releases 
the  carrier  from  all  liabilitir  for  injury, 
loss,  or  damage  "which  shall  not  affirmative- 
ly appear  to  have  been  caused  by  tbe  negli- 
gence of  said  railway  company."  The  Cen- 
tral of  Georgia  Railway  Company  then  is- 
sued to  Fortson  a  pass  over  Its  road  from 
Birmingham  to  Columbus,  and  tiie  mules 
were  received  by  said  company,  and  shipped 
to  Oolumbns  under  the  contract  last  referred 
to.  When  said  car  arrived  in  Columbus,  it 
was  found  that  some  of  the  mules  were  badly 
iOjured  and  damaged.  The  plaintiffs  brought 
suit  against  the  Central  of  Georgia  Railway 
Company,  as  the  last  of  two  connecting  car- 
riers, to  recover  tbe  value  of  tbe  mules 
damaged,  and  also  alleged  In  another  count 
that  "the  injury  and  damage  to  said  mules 
aforesaid  was  due  to  tbe  negligence  of  the 
defendant,  its  servants,  and  agents  in  tbe 
transportation  of  said  mules  by  It"  The 
defendant  denied  that  "It  received  the  al- 
lied sto<A  from  the  Louisville  ft  Nashville 
Ballroad  Company  as  a  connecting  carrier 
for  transportation  to  Columbus,  •  *  * 
but  on  the  contrary,  this  defendant  says 
that  It  received  said  stock  from  Banks  ft 
Fortson  *  *  *  on  and  under  a  written 
contract  of  affreightment  signed  and  entered 
into  by  the  said  Banks  ft  Fortson  and  by 
tills  defendant  at  Birmingham,  Ala."  It 
Airther  answered  that  if  said  stock  were 
bijnred  as  alleged,  "such  injuries  were  not 
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occasioned  by  any  negligence  upon  the  part 
of  this  defendant  its  agents,  or  servants  In 
handling  or  In  transporting  said  stock  from 
Birmingham,  Ala.,  to  Columbus,  Ga.,  but 
such  injuries,  if  any  they  had,  were  at- 
tributable to  the  inherent  nature  of  the  stock, 
*  *  *  and  from  the  excepted  clauses  set 
forth  in  the  contract  for  which  this  defend- 
ant Is  not  liable."  Upon  the  trial  both  sides 
Introduced  testimony  in  support  of  their 
contentions,  but  there  was  no  evidence  tend- 
ing to  charge  tbe  defendant  with  any  negli- 
gence In  handling  or  transporting  the  mules 
from  Birmingham  to  Columbus,  while  the 
defendant  submitted  testimony  showing  that 
it  had  been  guilty  of  no  such  negligence. 
The  Jury  retnmed  a  verdict  in  favor  of  the 
plaintiffs;  and  the  defendant  assigns  error 
upon  the  Judgment  overmling  its  motion 
for  a  new  trlaL 

Charlton  B.  Battle,  for  plaintiff  In  error. 
Hatcher  ft  Carson,  for  defendant  In  error. 

BE7CK.  J.  (after  stating  the  facts).  There 
are  allegations  In  the  petition  appropriate  to 
an  action  seeking  to  enforce  against  the  de- 
fendant a  liability  under  the  statute  on  ac- 
count of  Its  being  the  last  of  a  connecting 
line  of  carriers,  and  other  allegations  appro- 
priate to  an  action  seeking  to  enforce  a  com- 
mon-law liability  upon  the  defendant;  and, 
as  against  a  general  demurrer,  the  allegations 
snfDclently  set  forth  a  good  cause  of  action, 
either  under  the  common  law  or  under  the 
statute.  Such  a  petition,  upon  special  de- 
murrer pointing  out  the  defects,  would  have 
been  held  to  be  had  for  duplicity.  But, 
there  having  been  no  special  demurrer  to  the 
petition  and  tbe  parties  having  gone  to  trial 
apon  the  petition  as  It  stood  and  the  answer 
thereto,  and  having  Introduced  evidence  rela- 
tive to  tbe  Issues  raised,  we  have  to  deter- 
mine whether  or  not  there  was  evidence  to 
support  the  verdict  In  favor  of  the  plaintiffs 
under  both  of  tbe  causes  of  action  as  stated 
in  tbe  petition. 

The  property  alleged  to  have  been  Injnred 
and  damaged  in  transportation  was  delivered 
to  the  Initial  carrier  at  Horse  Cove,  Ky.,  un- 
der a  contract  of  shipment  made  with  the 
Louisville  ft  Nashrille  Railroad  Company, 
to  be  transported  from  there  to  Columbus, 
Ga.  Before  tbe  property  being  transported 
(a  car  of  mules)  reached  Birmingham,  Ala., 
over  the  line  of  railway  of  the  initial  carrier, 
Fortson,  a  member  of  plaintiffs'  firm,  who  it 
appears  was  in  charge  of  the  stock,  and  who 
had  preceded,  upon  a  passenger  train,  the 
freight  train  to  which  was  attached  the  car 
of  mules,  upon  bis  arrival  at  Birmingham 
went  to  the  oflSce  of  the  defendant  company 
in  that  city  to  get  a  pass  from  Birmingham 
to  Columbus,  which  it  seems  It  was  customary 
for  this  railway  company  to  Issxie  to  ship- 
pers of  stock  who  were  in  charge  of  the  same. 
The  agent  of  the  defendant  company  to  whom 
he  applied  for  the  pass  refused  at  first  to 
issue  it  because  the  car  of  freight  was  not 
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routed  over  the  defendant's  line  of  railroad. 
Then,  instead  of  standing  upon  the  original 
contract  of  shipment  from  Horse  Cove,  Ky., 
to  Columbus,  6a.,  and  having  the  final  carrier 
to  receive  the  freight  from  the  preceding  car- 
rier as  in  good  order,  if  as  a  matter  of  fact 
they  were  in  good  order,  Fortson,  in  order  to 
procure  a  pass,  entered  into  a  new  contract  of 
shipment   with   defendant   company,   or,   as 
stated  in  his  own  words:    "I  entered  into 
this  contract  for  the  shipment  on  account  of 
this  not  having  been  marked  in  care  of  the 
Central  of  Georgia  Railway  at  Birmingham. 
I  did  enter  into  this  contract  [exhibit  9]  at 
Birmingham  In  order  to  get  a  pass  from  Bir- 
mingham to  Columbus.    The  defendant  charg- 
ed me  local  rates  of  $56  on  the  shipment  of 
mules  In  question  from  Birmingham  to  Col-  j 
umbns.    •    •    •    In  addition  to  that,  defend-  I 
ant  Issued  me  free  transportation  from  Blr- 
Ingham  to  Columbus."     Not  only  is  there  I 
an  entire  absence  of  direct  proof,  or  proof  to 
show,  a  state  of  facts  from  which  the  pre-  { 
sumption  would  have  arisen,  that  the  freight  i 
In  question  was  received  in  good  order  from  I 
the  Initial  carrier,  but  from  the  evld»ice  In-  j 
troduced  by  the  plaintiff  it  is  shown  that  up-  > 
on  an  Independent  contract  of  shipment  en-  ' 
tered  Into  between  the  plaintiff  and  the  de-  ! 
fendant  the  car  load  of  stock  was  turned  over  ' 
to  the  defendant  by  the  shipper,  to  be  trans-  I 
ported  under  the  contract  last  referred  to.  ! 
There  is  nothing  to  support  the  cause  of  ac- 
tion seeking  to  enforce  liability  against  the 
defendant  under  the  statute;  and  it  remains 
to  determine  whether  or  not  there  is  evidence 
to  support  a  verdict  against  the  defendant 
company  under  Its  common-law  liability.  Aft- 
er a  careful  reading  of  the  record,  It  appears 
that  this  evidence  was  wanting.     Injury  to 
a  numl>er  of  the  mules  shipped  was  shown, 
but  every  presumption  of  negligence  upon  the 
part  of  the  defendant  railway  company  was 
overcome  by  uncontroverted  testimony. 

In  view  of  the  conclusions  that  we  have 
reached,  it  is  unnecessary  for  us  to  pass  up- 
on the  questions  raised  by  the  assignments 
of  error  upon  the  court's  refusal  to  give  In 
charge  the  written  requests  submitted  by 
connsel  for  the  plaintiff  in  error.  And  the 
exceptions  to  the  court's  rulings  upon  the 
admission  of  evidence  seem  to  have  been 
abandoned. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


JENKINS  V.  JONES  et  aL 
(Sopreme  Court  of  Georgia.    Aug.  8.  1907.) 

Tbial— Nonsuit— Prima  Facik  Case. 

The  evidence  made  out  a  prima  facie  case, 
and  the  grant  of  a  nonsuit  was  error. 

FEd.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  I  338.] 

(Syllabns  by  the  Court.) 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; W.  N.  Spence,  Judge. 


Action  by  J.  C.  Jenkins  against  P.  B.  Jones 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

R.  7.  Bacou,  Jr.,  for  plaintiff  in  error.  1. 
A.  Bush  &  Son,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


HODGES  T.  STUART  LUMBER  CO.  | 

(Supreme  Court  of  Georgia.    July  18,  1907.) 

EXKCUTOBS    AND    AdMINISTBATOBS— ACTIORS—  '■ 

Pbescvftions. 

After  the  lapse  of  20  years  from  the  date 
of  the  qoalification  of  the  legal  representative 
of  an  estate,  as  a  general  rnle  it  is  legitimate 
to  presume  that  the  estate  has  been  fully  ad- 
ministered and  a  distribution  bad  according  to 
law  in  cases  of  intestacy,  and  according  to  the 
will  where  the  decedent  died  testate,  and  the 
terms  of  the  will  do  not  negative  the  inference. 
This  presnmption  is  not  conclusive,  but  the  bur- 
den in  such  cases  is  upon  the  legal  representa- 
tive seeking  to  assert  a  right  or  title  of  the 
estate  to  show  such  facts  as  are  sufficient  to  re- 
move the  same. 

TEd.  Note.— For  cases  in  i>oint,  see  Cent.  Dig. 
vol.  22,  Elsecntors  and  Administrators,  S  1861.J 

(Syllabus  by  the  Court,) 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  A.  G.  Powell,  Judge. 

Action  by  C.  S.  Hodges,  administrator, 
against  the  Stuart  Lumber  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Hodges,  as  administrator  de  bonis  non 
with  the  will  annexed  of  Alley  Hugueley, 
brought  an  action  against  the  Stuart  Lumber 
Company,  alleging  that  a  described  lot  of 
land  was  the  property  of  the  estate  which 
he  represented,  and  that  the  defendant  enter- 
ed upon  the  land  and  felled  and  carried  away 
all  of  the  timber  thereon ;  such  timber  being 
of  the  value  of  $1,200.  The  petition  prayed 
for  a  Judgment  for  the  amount  above  refer- 
red to,  and  for  process.  The  defendant  filed 
an  answer,  denying  all  of  the  material  alle- 
gations imposing  a  liability  upon  It  It  also 
specially  pleaded  that  the  title  to  the  lot  at 
the  time  of  the  alleged  trespass  was  not  In 
the  plaintiff,  but  in  the  devisees  under  the 
will  of  Alley  Hugueley,  and  that  the  execntor 
bad  assented  to  the  devise.  It  is  further 
pleaded  that  they  hold  the  lot  under  a  war- 
ranty deed  from  Walnman,  and  that  they 
took  possession  In  good  faith  under  such 
deed.  The  plea  then  attacked  the  Judgment 
of  the  ordinary  of  Wilkes  county,  appointing 
the  plaintiff  as  administrator  de  bonis  non. 
etc.  The  trial  resulted  In  a  verdict  in  favor 
of  the  plaintiff.  The  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  granted,  and 
the  plaintiff  excepted.  It  appears  from  the 
brief  of  evidence  tiiat  the  parties  have  agreed 
that  the  verdict  so  far  as  the  amount  is  con- 
cerned, was  demanded  by  the  evidence :  and 
it  also  appears,  from  the  order  of  the  Judge 
overruling  the  motion,  that>he  waa  oitlrely 
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satiafled  with  the  verdict  as  to  the  amount, 
but  baaed  hla  grant  of  a  new  trial  solely  up- 
on tbe  point  that  the  plaintiff  was  not  enti- 
tled to  recover  at  all.  Tbe  lot  in  question  Is 
not  referred  tv  In  the  will  of  Alley  Hugue- 
ley;  and,  If  It  passed  at  all  under  the  will, 
it  was  under  the  residuary  clause,  which  Is 
hi  the  following  language:  "I  will  and  be- 
queath that  all  the  rest  and  residue  of  my 
estate,  both  real  and  personal,  be  sold  by  my 
executor  as  soon  as  may  be  convenient  and 
suitable  after  my  death,  and  that  the  net  pro- 
ceeds thereof  be  divided  Into  nine  equal 
gfaares."  The  i>ersons  to  take  the  shares  are 
tbe  four  sons,  the  three  daughters,  a  grand- 
daughter, and  the  children  of  a  daughter. 
The  win  was  executed  In  1840.  Alley  Hu- 
goeley  died  in  1841  or  1842.  The  record  does 
not  disclose  when  the  will  was  admitted  to 
record. 

B.  B.  Bower  and  Albert  H.  Russell,  for 
plaintiff  in  error.  Donalson  ft  Donalson,  for 
defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts).  So 
far  as  the  attack  upon  the  judgment  of  tbe 
ordinary  appointing  the  administrator  Is  con- 
cerned, the  case  Is  controlled  by  the  ruling 
In  Sharpe  v.- Hodges,  121  Ga.  798,  49  S.  B. 
775,  which  involved  the  very  judgment  now 
In  question. 

The  case  turns  upon  the  question  whether 
the  administrator  with  tbe  will  annexed  is 
vested  with  the  right  to  recover  the  posses- 
sion of  the  land.  If  not,  he  cannot  bring  an 
action  of  trespass.  The  administrator  with 
the  will  annexed  has  all  the  power  of  tbe 
executor,  except  such  as  arises  from  personal 
trust  and  confidence.  Civ.  Code  1895,  {  3309. 
When  an  executor  assents  to  a  devise  or  a 
legacy,  all  interest  of  the  estate  in  the  prop- 
erty passes  out  of  him.  The  assent  is  gener- 
ally Irrevocable;  and  this  Is  true,  although 
the  remainder  of  the  aesets  are  Insufficient 
to  pay  the  debts.  Watklns  v.  Gilmore,  121 
Ga.  4S8,  49  S.  £.  598.  After  the  lapse  of  20 
years,  there  Is  a  presumption  that  the  execu- 
tor has  assented  to  a  legacy.  Flemlster  v. 
Flemlster,  83  Ga.  79,  9  S.  E.  724;  Phillips 
V.  Smith,  119  Ga.  556,  46  S.  B.  640.  After 
the  lapse  of  30  years.  It  Is  legitimate  to  pre- 
sume that  all  the  debts  of  the  estate  have 
been  paid.  Coleman  v.  Lane,  26  Ga.  515. 
Should  there  not  be  also,  after  such  lapse  of 
time,  a  presumption  that  there  has  been  a 
distribution,  either  In  kind  or  In  money.  It 
tbe  will  requires  a  sale  and  a  division  of  the 
proceeds?  The  law  contemplates  that  there 
shall  be  a  final  settlement  of  an  estate  within 
12  months  after  administration  is  granted. 
Civ.  Code  1895,  S  3439.  While  there  may  be 
no  presumption  that  there  has  been  a  final 
settlement  within  the  12  months,  ought  It 
not  to  be  legitimate  to  presume,  after  a  lapse 
of  20  years,  tbat  there  has  been?  Presump- 
tions of  payment  and  final  settlement  have 
been  held  to  arise  from  tbe  lapse  of  time  and 


defeat  legatees  in  suits  to  recover  legacies. 
1  Woemer's  Law  of  Adm.  (2d  Ed.)  K  538- 
568;  18  Cyc.  607.  Where  one  is  In  posses- 
sion of  property  once  belonging  to  an  estate, 
and  the  legal  representative  seeks  to  recovo* 
the  same  after  the  lapse  of  more  than  20 
years,  ought  a  prima  facie  case  for  recovery 
to  arise  merely  by  proof  of  title  in  the  de- 
ceased and  administration  granted?  Ought 
there  not  to  be  in  such  a  case.  In  the  Interest 
of  repose  and  the  quieting  of  possession,  at 
least  an  Inference  of  fact  tbat  tbe  possessor 
acquired  title  either  directly  or  Indirectly 
from  those  who  took  under  the  will?  Any 
other  rule  would  put  In  jeopardy  the  title  t» 
every  foot  of  land  in  the  state,  where  the- 
owner  is  not  able  to  show  a  perfect  paper  ti- 
tle or  possession  for  the  period  required  to- 
work  a  title  by  prescription.  Admlnlstratloa 
could  be  obtained  on  the  estate  of  the  orlg-^ 
inal  grantee  in  any  given  case,  and  the  legal 
representative  thus  require  an  occupant  to 
defend  his  title,  although  those  under  whom 
he  claims  might  have  had  a  perfect  chain  ot 
title,  but,  on  account  of  loss  of  the  original 
deeds  and  failure  to  record  tbe  same,  destruc- 
tion of  tbe  records,  or  similar  reasons,  the 
chain  could  not  be  produced,  and  on  account 
of  tbe  death  of  witnesses  secondary  evidence 
could  not  be  available.  Certainly  It  must  be 
the  law  that  as  against  a  second  adminlstra- 
tlon^  granted  more  than  20  years  after  the 
death  of  the  decedent  and  the  time  for  final 
settlement  under  the  first  adminlBtration,  it  Is 
legitimate  to  presume,  in  behalf  of  a  poBsess- 
or,  that  there  has  been  a  final  settlement, 
and  that  the  right  of  the  legal  representative 
to  recover  had  passed  out  of  him,  either  by 
assent  to  legacies  or  sales  In  conformity  to 
the  provisions  of  the  will,  or  in  some  other 
way  known  to  the  law,  and  cast  upon  the  le- 
gal representative,  whose  appointment  was 
so  long  delayed,  the  burden  of  showing 
that  there  has  been  no  final  settlement  by 
his  predecessor.  See,  In  this  connection,  Bnli 
loch  V.  Dunbar,  114  Ga.  754,  40  S.  E.  783; 
Woolfolk  V.  Beatly,  18  Ga.  520;  Daniel  v. 
Sapp,  20  Ga.  514.  To  quiet  title  such  a  pre- 
sumption Is  absolutely  necessary.  The  law 
requires  an  executor  to  qualify  within  one 
year  after  the  will  is  admitted  to  record,  and 
also  requires  that  the  will  be  proved  as  soon 
as  practicable  after  the  death  of  the  testator. 
Civ.  Code  1895,  {  8294.  When  It  appears  that 
a  win  has  been  admitted  to  record,  but  the 
date  when  so  admitted  does  not  appear,  it  Is 
legitimate  to  presume  that  it  was  proved 
within  a  reasonable  time  after  the  death  of 
the  testator.  A  jury  would  certainly  be  au- 
thorized to  raise  such  an  Inference,  even 
though  there  may  be  no  presumption  of  law. 
When  the  case  is  considered  as  a  whole,  we 
cannot  say  that  the  verdict  was  absolutely 
demanded  by  tbe  evidence,  and,  this  being  the 
first  grant  of  a  new  trial,  the  judgment  wilt 
be  affirmed. 
Judgment  affirmed.    AH  the /Justices  con<- 
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8PBNCB  T.   MORROW   et   al. 
(Sapreme   Court  of  0«orgi&.     July  13,  1907.) 

1.  Wbit  of  Ebbobt— Assionhxnt  of  Bbboxs— 
suffioienct— instbuctionb. 

An  anignment  of  error  that  the  conrt 
"omitted  any  instruction  as  to  the  legal  nature 
of  fraud,  and  its  indicia  and  circumstances,"  is 
too  general  to  apprise  the  reviewing  court  of 
the  nature  and  character  of  the  particular  legal 
principle  which  the  exceptor  complains  was  omit- 
ted from  the  charge. 

[E<d.' Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  3,  Appeal  and  Error,  |  3013.] 

2.  Same  —  Rbvibw  —  Habicless  Ebbob  — Ik- 
bibuctions. 

An  exception  to  an  excerpt  from  the  charge 
because  of  incompleteness  of  statement  of  a  par- 
ticular legal  proposition  is  not  good  when  the 
incompleteness  is  sunplied  in  appropriate  con- 
text by  the  general  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  TrUl,  i  703.] 

3.  Sahe — RuuNQs  AS  to  Evidence. 

A  ground  of  a  motion  for  a  new  trial, 
which  assigns  error  upon  the  exclusion  of  cer- 
tain gin  books,  without  disclosing  so  much  of 
the  contents  of  the  books  as  to  enable  the  re- 
viewing court  to  determine  the  relevancy  and 
competency  (MC  the  rejected  evidence,  cannot  be 
considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  2905.] 

4.  Fbacduucni  Cokveyances  —  Knowuedob 
AHD  Intent  of  Gbantkb— Facts  Putting 
on  Inquibt. 

Where  the  issue  In  a  claim  case  is  the  bona 
fides  of  a  sale  by  an  insolvent  debtor,  ^t  is 
not  error,  of  which  the  execution  creditor  can 
complain,  to  charge:  "On  the  other  hand,  if 
yon  should  conclude  from  the  evidence  in  this 
case  that  this  was  not  a  voluntary  convejrance, 
but  was  a  conveyance  for  a  valuable  considera- 
tion, a  money  consideration,  and  you  should  fur^ 
ther  conclude  from  the  evidence  In  this  case  that 
this  sale  was  not  made  for  the  purpose  of  de- 
frauding, delaying,  or  hindering  the  creditors 
of  the  grantor,  or  if  you  should  conclude  that 
it  was  made  with  that  intention,  but  that  in- 
tention wjis  not  known  at  the  time  the  deed  was 
taken  to  the  grantees  (the  claimants  in  this 
case),  and  could  not  have  been  known  by  the 
exercise  of  ordinary  and  reasonable  care  and 
diligence,  you  should  find  in  favor  of  the  claim- 
ants." 

VEjd.  Note..— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  H  500,  501.] 

6.  Wbit  of   Ebbob— Review— Questions   of 

Fact. 

The  other  assignments  of  error  are  without 
merit.  The  evidence  was  conflicting,  and  the 
court  fairly  snbmitted  the  issues  under  propier 
and  appropriate  instructions.  Under  such  cir- 
cumstances, a  verdict  supported  by  the  evidence 
and  approved  by  the  trial  Judge  will  not  be 
vacated. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  (boun- 
ty ;.H.  G.  Lewis,  Judge. 

An  execution  In  favor  of  I.  N.  B.  Spence 
against  A.  Q.  Cheney  having  been  levied  up- 
on a  tract  of  land,  a  claim  was  Interposed 
by  I^  J.  Morrow  and  another,  alleging  the 
property  to  be  their  own.  Judgment  for 
claimants,  and  plaintiff  In  execution  brings 
error.    Affirmed. 

B.  W.  Butler,  for  plaintiff  in  error.  WUli- 
f ord  &  Middlebrooks  and  T.  L.  Reese,  for  de- 
fendants in  error. 


BYANS,  J.  An  execution  in  favor  of  L 
N.  B.  Spence  against  A.  Q.  Cheney  was  lev- 
led  upon  a  tract  of  land,  and  a  claim  was  In- 
terposed by  Mrs.  L.  J.  Morrow  and  Mrs. 
Fannie  A.  Slgman.  The  daimants  were 
daughters  of  the  defendant  In  fl.  fa.,  and 
claimed  to  have  purchased  the  land  prior  to 
the  Judgment  for  a  valuable  consideration. 
The  plaintiff  In  fl.  fa.  contended  that  the 
transaction  between  the  claimants  and  tlie 
defendant  in  fl.  fa.  was  collusive  and  fraudu- 
lent The  contentions  of  each  of  the  parties 
found  support  in  the  evidence,  but  the  Jury 
decided  the  Issue  with  the  claimants.  The 
plaintiff  In  execution  moved  for  a  new  trial, 
which  was  denied,  and  he  excepted. 

1.  An  assignment  of  error  is  too  general 
where  the  complaint  Is  that  the  court  "omit- 
ted any  instruction  as  to  the  legal  nature  of 
fraud,  and  Its  indicia  and  circumstances," 
or  "to  charge  the  Jury  the  doctrine  of  close 
scrutiny  of  the  transaction;  It  appearing 
that  the  subject  under  review  and  at  Issue 
being  an  alleged  deed  from  a  parent  to  his 
children  (all  of  them)  and  by  which  the  par- 
ent rendered  himself  Insolvent"  Smltb  ▼. 
State,  125  Ga.  300,  64  8.  E.  124.  The  court  Is 
not  Informed,  by  these  references  of  loose 
generalizations,  as  to  the  precise  nature  of 
the  legal  principles  on  these  subjects  which 
the  complaining  litigant  deemed  pertinent  to 
his  case.  A  reviewing  court  on  such  general 
assignment  cannot  with  any  degree  of  ac- 
curacy divine  the  particular  principle  which 
the  plaintiff  in  error  might  have  had  in  mind 
when  the  grounds  of  error  were  framed.  It 
Is  a  maxim  of  the  law  that  there  should  be 
an  end  of  litigation,  and  a  verdict  approved 
by  the  trial  court  should  stand  when  support- 
ed by  evidence,  where  no  substantial  error  of 
law  has  l>een  committed.  The  burden  Is  on 
the  losing  party  to  show  error,  and  this  can 
only  be  done  by  a  specific  assignment,  whera- 
In  It  Is  made  to  appear  that  some  error  of 
law  has  been  committed,  or  that  the  verdict 
is  without  evidence  to  snpi>ort  It 

2.  Complaint  is  made  that  the  conrt  erred 
in  charging  the  Jury  that  "every  sale  made 
with  intention  to  defraud  the  creditors  of 
the  vendor,  if  such  intention  is  known  to  the 
vendee  (the  claimants  in  this  case).  Is  abso- 
lutely void  as  against  such  creditors."  The 
exception  does  not  complain  of  the  charge  as 
far  as  It  goes;  but  It  is  contended  that  It  is 
erroneous,  because  the  court  should  have 
added,  "If  such  Intention  Is  known  to  the 
vendee,"  or  "could  have  been  known  by  the 
vendee,"  and  "the  vendee  was  without  no- 
tice or  ground  for  reasonable  suspicion." 
When  considered  In  connection  with  the  en- 
tire charge,  the  criticism  of  this  excerpt  loses 
its  force.  The  court  fully  covered  the  law 
respecting  a  transfer  of  property  by  an  in- 
solvent debtor  in  the  general  charge. 

3.  Another  exception  is  that  the  conrt  err* 
ed  in  excladlng  the  gin  books  of  a  certain 
firm,  offered  for  the  purpose  of  Impeaching 
one  of  the  daimant'a  witnesses,  and  to  show 
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tbe  quantity  of  cotton  ginned  from  the  place 
occupied  by  the  claimant  and  her  hnsband 
"daring  the  yean  nnder  Investigation."  Nei- 
ther the  contents  of  the  book  nor  any  partlc- 
nlar  entries  were  disclosed  In  this  ground  of 
the  motl(Ki.  If  a  party  to  a  case  desires  to 
except  to  the  exclusion  of  evidence,  It  Is  In- 
cumbent upon  him  to  set  out  In  substance 
the  evidence,  that  the  court  may  judge  of 
Its  competency  and  relevancy.  Unless  this 
is  done,  the  ruling  complained  of  cannot  be 
considered.  Lamar  Drug  Co.  v.  Lamar,  123 
Ga.  667,  51  S.  E.  584;  Yatea  T.  State,  127 
Ga.  813,  56  S.  B.  1017. 

4.  The  court  charged  the  following:  "On 
the  other  hand,  If  you  should  conclude  from 
the  evidence  In  this  case  that  this  was  not 
a  voluntary  conveyance,  but  was  a  convey- 
ance for  a  valuable  consideration,  a  money 
consideration,  and  you  should  further  con- 
clude from  the  evidence  In  this  case  that 
this  sale  was  not  made  for  the  purpose  of 
defrauding,  delaying,  or  hindering  creditors 
of  the  grantor,  or  if  you  should  conclude  It 
was  made  with  that  Intention,  but  that  Jn- 
tentlon  was  not  known  at  the  time  the  deed 
was  taken  to  the  grantees  (the  claimants  In 
this  case),  and  could  not  have  been  known 
by  the  exercise  of  orainary  and  reasonable 
care  and  dlllgrence,  you  should  find  In  favor 
of  the  claimants."  This  charge  Is  alleged 
to  be  error,  in  that  it  directed  the  jury  to 
find  for  the  plaintiff  unless  the  claimant  had 
positive  knowledge  of  the  Intention  of  the 
grantor  to  binder,  delay,  or  defraud  bis  cred- 
itors, or  could  have  acquired  such  knowledge 
by  the  exercise  of  ordinary  and  reasonable 
care  and  diligence}  that  the  court  should 
Iiave  cliarged  that  ttie  sale  to  tlie  claimants 
must  have  been  without  notice  or  ground  for 
reasonable  suspicion.  The  Code  declares 
that  every  conveyance  of  property  by  a 
del)tDr  bad  or  made  with  the  intention  to 
delay  or  defraud  creditors,  where  such  in- 
tention is  known  to  the  party  taking,  is 
fraudulent  But  a  trana  fide  transaction,  on 
a  valnable  consideration,  and  without  notice 
or  ground  for  reasonable  suspicion,  shall  be 
valid.  Civ.  Code  1896,  f  2695  (2).  We  think 
the  charge  as  given  Imposed  a  greater  burden 
upon  the  claimants  than  that  required  by 
the  Code.  This  charge  was  in  effect  an  In- 
struction that  the  transaction  would  be  deem- 
ed fraudulent  if  the  claimants  could  by  the 
exercise  of  ordinary  and  reasonable  care  and 
diligence  have  known  of  the  debtor's  Inten- 
tion to  defraud  his  creditors.  The  law  con- 
templates that  tne  purchaser  shall  be  aCTect- 
ed  by  snch  facts  known  to  him  as  would  give 
notice  or  ground  for  reasonable  suspicion  of 
the  debtor's  fraudulent  Intent  He  Is  not 
necessarily  required  to  exercise  diligence  In 
every  case  to  discover  the  debtor's  Intent 
The  law  charges  him  with  the  consequences 
of  bis  knowledge  of  circumstances  which  af- 
ford ground  for  reasonable  suspicion  of  the 
debtor's  fraudulent  Intent,  and  not  so  much 
the  duty  of  exerdslng  reasonable  diligence 


to  discover  such  circumstances  which  may 
be  unknown  to  him.  Besides,  those  cir- 
cumstances which  would  put  a  man  of  or- 
dinary prudencis  in  the  exercise  of  reasonable 
diligence  to  ascertain  the  fraudulent  Intent 
of  the  debtor  In  the  disposition  of  his  prop- 
erty would  at  least  afford  a  reasonable  sus- 
picion of  the  debtor's  fraudulent  intent  If 
there  was  any  error  in  the  charge.  It  was 
committed  against  the  claimants,  and  fur- 
nishes no  ground  for  complaint  to  the  plaln- 
tlfr  In  fl.  fa. 

B.  The  amended  motion  for  new  trial  con- 
tains various  other  grounds.  One  complains 
that  the  court  unduly  empbaslzed  the  conten- 
tions of  the  claimants;  another,  that  the 
charge  as  a  whole  did  not  fairly  and  com- 
prehensively present  the  legal  principles  con- 
trolling the  Issues  In  the  case;  others  com- 
plain that  the  verdict  is  contrary  to  specifle 
charges  of  the  court.  We  do  not  think 
that  any  of  these  assignments  of  error  are 
meritorious.  The  charge  fully  presented  the 
law  applicable  to  the  case  made  by  the  evi- 
dence, and  the  verdict  Is  supported  by  the 
evidence.  It  has  the  approval  of  the  pre- 
siding judge,  and,  as  no  substantial  error 
of  law  was  committed,  his  discretion-  in  re- 
fusing a  new  trial  will  not  be  Interfered 
with, 

Judgmoit  affirmed.  All  the  Justices  con- 
cur. 


RUSHIN  V.  CENTRAL  OF  GEORGIA  RT, 
CO. 

(Supreme  Court  of   Georgia.     July  13,  1907.) 

1.  CaJSBIKBS — CaBBIAGE   or  PASBEKaEBS— Peb- 

BOKAi,  INJUBIEB— Action  fob  Injuxieb— Na- 

TXTBE  AND  FOBM. 

A  passenger  who  is  injured  by  the  negli- 

?;ence  of  a  carrier  may,  at  his  election,  sue 
or  a  breach  of  the  contract  to  safeljr  transport, 
or  for  a  breach  of  the  duty  springing  from  a 
violation  of  the  contract  of  carriage. 

2.  Saio:. 

A  petition  does  not  commingle  the  two  rem- 
edies when  all  the  allegations  taken  together 
tend  to  a  'statement  of  a  ground  of  recovery  for 
a  breach  of  duty.  The  petition  is  not  rendered 
double  by  the  inclusion  of  an  inapt  expression, 
where  it  is  apparent  the  plaintiff  does  not  rest 
his  claim  for  recovery  upon  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  S  134.] 

8.  Sake. 

A  petition  for  damages  against  a  railroad 
company  for  injuries  alleged  to  nave  been  caused 
by_  an  employ^  carelessly  and  wlllfuily  slam- 
ming the  car  door  against  the  plaintiffs  hand, 
whldi  was  resting  against  the  door  facing  or 
jamb,  though  it  sets  forth  in  general  terms  a 
contract  of  carriage  and  alleges  a  breach  there- 
of, should  be  treated  as  an  action  ex  delicto, 
when  it  is  manifest  from  the  allegations  and 
structure  of  the  petition  that  the  plaintiff  is 
seeking  a  recovery  because  of  the  defendant's 
hreach  of  duty,  and  not  on  account  of  its  breach 
of  contract 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Marlon  County; 
Wm.  A.  Little,  Judge. 
Action  by  Sam  Rushln  against  the  Central 
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of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

la  bis  petition  against  the  Central  of 
Georgia  Railway  Company,  as  amended, 
Rusbin  alleged:  That  on  October  18,  1904, 
be  purchased  from  the  agent  of  the  railway 
company  at  Bnena  Vista  a  ticket  from  that 
place  to  Columbus,  Ga.,  "the  said  corporation 
agreeing  by  the  terms  of  said  purchase  to 
safely  transport  your  petitioner  from  Buena 
Vista,  Ga.,  to  Columbus,  Ga.,  a  point  on  said 
line  of  railway."  That  after  purchasing  the 
ticket  be  got  on  the  train,  "for  the  purpose 
of  being  carried  by  said  corporation,  accord- 
ing to  the  terms  of  the  contract  as  evidenced 
by  the  purchase  of  the  ticket  aforesaid,"  to 
his  destination.  That  the  train  wag  stopped 
at  Zellohee,  a  station  where  passengers  got 
on  and  off  the  train,  and  while  the  train  was 
BO  stopped  petitioner  and  others  got  off  to 
speak  to  some  friends,  who  were  on  the 
ground,  and  got  back  on  the  train  when  It 
was  ready  to  leave  the  station.  "That,  when 
in  the  act  of  returning  to  the  car  when  leav- 
ing said  station,  he  was  Injured  as  follows, 
and  in  the  following  manner:  In  going  back 
Into  the  train,  he  had  reached  the  platform 
and  started  into  the  car,  and  there  met  the 
porter  on  said  train  coming  out  the  door. 
That  he  stepped  to  one  side  to  allow  the 
porter  to  pass,  and  put  his  hands  In  the 
door-facing  or  jamb  as  he  did  so.  That 
the  porter,  when  he  passed  through  the  door, 
slammed  It  to  with  such  force  that  the  ends 
and  the  nails  were  mashed  off  two  of  the 
fingers  of  his  right  hand.  That,  in  attempt- 
ing to  enter  said  door,  he  reached  for  the 
knob  thereof  to  open  the  same,  when  the 
porter  of  said  train  pulled  It  out  of  his  way 
by  opening  said  door.  That  he  then  attempt- 
ed to  enter,  aud  the  porter  in  coming  out  of 
the  door  came  in  collision  with  him,  and 
thereby  made  it  necessary  for  plaintiff  to 
either  shove  the  porter  out  of  his  way  or 
stand  aside  until  said  porter  conld  come  out. 
Choosing  the  latter,  and  with  due  caution 
and  circumspection  on  his  part,  he  stood 
aside,  the  train  then  being  In  motion.  He 
put  his  hand  on  said  door  facing  where  the 
door  opened  In  order  to  steady  himself  and 
to  prevent  falling  or  being  brushed  away  by 
said  porter.  That  said  porter,  with  full 
knowledge  of  his  position,  and  seeing  his 
hand  on  said  facing  where  said  door  shut, 
and  with  full  knowledge  that  to  slam  said 
door  to  would  catch  bis  band,  did  careless- 
ly, negligently,  recklessly,  and  willfully  slam 
said  door  to  on  plaintiff's  band,  wounding 
and  injuring  him  as  aforesaid.  That  peti- 
tioner and  said  porter  (who  was  an  employe 
of  said  corporation)  were  going  facing  each 
other,  petitioner  going  into  the  car,  and  the 
said  employe  coming  out,  and  petitioner 
could  be  plainly  seen  by  said  employe,  and 
that  this  act  on  the  part  of  said  employe  was 
an  act  of  carelessness  and  negligence.    That 


said  employe  did  see  said  plaintiff,  and  saw 
where  his  hand  rested,  and  could  have  by  the 
exercise  of  ordinary  care  and  diligence  pre- 
vented said  injury  to  said  plaintiff,  but,  with 
a  wanton  disregard  for  plaintlCTs  safety, 
did  slam  said  door  to  on  plaintiff's  hand.  In- 
juring him  as  aforesaid,  and,  seeing  plain- 
tiff's hand  so  caught  in  said  door,  still  held 
to  the  bolt  thereof  and  continued  to  press 
the  same  against  plaintiff's  band,  notwith- 
standing plaintiff's  cry  from  pain  caused  by 
said  mash  until  plaintiff  shoved  falm  away, 
at  the  same  time  telling  him  to  open  the 
door  and  let  him  get  his  hand  out,  for  which 
tortious  act  plaintiff  was  injured  and  dam- 
aged in  the  sum  of  $300."  Special  damages 
to  the  extent  of  $10  were  alleged.  Two 
hundred  dollars  was  claimed  for  pain  and 
suffering,  and  because  the  "carelessness  and 
negligence  on  the  part  of  said  defendant 
[was]  so  willful  that  It  amounted  to  ag- 
gravating circumstances,"  for  which  plaintiff 
also  claimed  $100  as  punitive  damages.  The 
thirteenth  and  last  paragraph  (>f  the  petition 
as  amended  sets  forth:  "Your  petitioner 
would  show  that  said  corporation  was  negli- 
gent of  a  public  duty  which  It  owed  to  said 
plaintiff  flowing  from  said  contract  of  car- 
riage, and  violated  the  terms  of  said  con- 
tract, as  evidenced  by  the  purchase  of  the 
ticket  aforesaid,  to  safely  carry  said  peti- 
tioner from  Buena  Vista  to  Columbus,  in 
that  had  said  employe  exercised  ordinary  care 
and  diligence  such  injury  would  not  have 
occurred,  and  by  reason  of  such  negligence 
of  its  duty  due  said  plaintiff  as  a  passenger 
by  reason  of  said  contract  of  carriage,  and 
violation  of  said  contract  by  which  tortious 
act  aforesaid,  your  pptltioner  has  been  Injur- 
ed and  damaged  In  the  oum  of  $300  as  afore- 
said." The  defendant  demurred  generally, 
and  also  specially,  to  several  paragraphs  of 
the  petition,  on  the  ground  that  the  suit  was 
laid  on  a  breach  of  contract,  and,  as  these 
paragraphs  complain  of  tortious  acts  In  the 
discharge  of  a  public  duty,  it  is  an  effort 
to  join  an  action  ex  delicto  with  a  sbit  for 
breach  of  contract.  The  trial  judge  sus- 
tained both  demurrers,  and  dismissed  the 
petition,  to  which  ruling  plaintiff  excepted. 

Jno.  C.  Butt  and  W.  D.  Crawford,  for 
plaintiff  in  error.  C.  B.  Battle,  for  defendant 
In  error. 

EVANS,  J.  A  passenger  injured  while  on 
the  cars  in  the  progress  of  his  journey  by 
the  negligence  of  the  carrier  has  two  reme- 
dies— one  an  action  for  the  breach  of  the 
contract,  the  other  an  action  on  the  case  for 
the  wrong;  and  he  may  elect  which  remedy 
he  will  pursue.  Patterson  ▼.  Augusta  R. 
Co.,  04  Ga.  140,  21  S.  B.  283.  Of  course,  he 
cannot  join  both  causes  of  action  in  the  same 
suit.  If  be  does  so,  an  appropriate  demurrer 
will  require  a  dismissal  of  the  petition  for 
duplicity,  unless  the  duplicity  is  removed  by 
an  amendment  eliminating  the  allegations  In> 
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appropriate  to  the  remedy  elected.  A  petl- 
tloD  l8  not  necessarily  duplicItouB  because 
of  some  Inconsequential  or  Inapt  expression, 
which  may  not  be  strictly  pertinent  to  the 
case  therejp  made.  Our  statute  does  not  re- 
quire the  plaintiff  to  state  his  case  with  all 
the  niceties  and  reflnementa  of  special  plead- 
ing. It  Is  satisfied  when  he  plainly,  fully, 
and  distinctly  sets  forth  his  charpn,  ground 
of  complaint,  and  demand,  and  the  name 
of  the  person  against  whom  process  Is  prayed. 
In  stating  the  narrative  of  facts  npon  which 
a  recovery  Is  sought.  It  Is  common,  especial- 
ly In  actions  of  this  kind,  for  the  plaintiff 
to  state  matters  from  which  It  appears  that 
be  may  have  another  cause  of  action,  either 
by  way  of  amplification  or  as  strengthening 
hlB  description  of  the  cause  of  action  on 
which  he  relies,  when  It  Is  obvious  he  does 
not  rest  his  claim  of  recovery  upon  them. 
These  soperflnous  statements  are  but  sur- 
plusage. They  mar  the  symmetry  of  the  peti- 
tion, but  do  not  destroy  It  by  making  It 
double.  In  the  case  of  Seals  ▼.  Augusta 
Sou.  R.  Co.,  102  Ga.  817,  29  S.  B.  11«,  the 
action  was  against  the  railroad  company  for 
wrongfully  carrying  a  passenger  beyond  the 
station  to  which  she  purchased  her  ticket. 
The  petition  alleged  a  contract  of  carriage 
and  Its  breach,  and  the  Insistence  of  the 
railroad  company  was  that  the  suit  was 
thereby  rendered  one  upon  the  contract  Thla 
court,  however,  held  that  the  character  of 
the  plalntlfTs  suit  depended,  not  upon  a  sin- 
gle allegation  independently  construed,  but 
npon  a  consideration  of  the  whole  petition. 
The  structure  of  the  petition  in  the  present 
case  clearly  shows  the  action  to  be  ex  de- 
licto. It  Is  true  that  the  plaintiff  alleges 
with  great  particularity  a  contract  of  car- 
riage; but  this  allegation  Is  mere  matter  of 
Inducement  to  show  the  public  duty  which 
the  carrier  owed  to  the  plaintiff.  As  was  said 
In  the  Seals  Case :  "Those  allegations  which 
■et  forth  the  contract  may  well  be  taken  as 
simply  Intended  to  lay  the  foundation  for  the 
hitrodnctlon  of  evidence  to  show  the  exist- 
ence of  this  public  duty,  preparatory  to  the 
Introduction  of  further  testimony  to  estab- 
lish a  violation  of  that  dnty  amounting  to 
the  tort  which  appears  to  be  the  real  gist 
of  the  action."  The  fourth,  fifth,  sixth,  sev- 
enth, and  eighth  paragraphs  contain  allega- 
tions entirely  appropriate  to  an  action  for 
a  breach  of  public  duty.  The  claim  of  dam- 
ages for  physical  pain  and  suffering,  and  for 
careless  and  willful  conduct  of  the  defend- 
ant's employes,  plainly  shows  that  the  plain- 
tiff Is  suing  for  the  tort,  and  not  for  the 
breach  of  the  contract  But  it  Is  contended 
that  even  after  paragraph  18  was  amended, 
there  remained  an  allegation  that  the  defend- 
ant had  violated  the  terms  of  the  contract 
to  safely  carry  the  plaintiff.  This  expres- 
sion, however,  when  taken  in  connection 
with  the  other  allegations  of  the  same  para- 
graph, shows  that  the  plaintiff  made  refer- 
ence thereto,  not  for  the  purpose  of  declaring 


on  the  breach  of  the  contract  or  uniting  any 
action  which  he  might  have  for  failure  to 
safely  transport  with  that  for  which  he 
sues,  but  to  show  that  his  Injuries  were 
caused  by  the  negligence  of  the  defendant's 
employes  in  the  violation  of  Its  public  duty 
growing  out  of  the  contractual  relation  of 
passenger.  We  have  carefully  examined  the 
petition,  and  do  not  believe  that  It  was  open 
to.  the  criticism  of  duplicity  which  was 
raised  by  the  special  demurrer. 

The  general  demurrer  was  also  sustained 
and  the  petition  dismissed.  As  amended,  the 
petition  stated  a  case  of  a  passenger  who  was 
willfully  injured  by  an  'employe  of  the  car- 
rier. Surely  no  argument  is  needed  to  prove 
that  the  plaintiff  is  entitled  to  recover  npon 
a  case  such  as  Is  here  stated.  In  the  brief 
of  the  defendant  our  attention  was  directed 
to  the  cases  of  Hardwick  v.  Georgia  R.  Co., 
85  Ga.  SOT,  U  8.  E.  832,  Ham  v.  Georgia 
K.  Co.,  97  Ga.  411,  24  S.  E.  152,  and  Murphy 
v.  Atlanta  &  West  Point  R.  Co.,  80  Ga.  882, 
15  S.  B.  774,  which  are  claimed  to  support 
the  contention  of  the  railroad  company  that 
no  cause  of  action  Is  set  out  In  the  petition. 
The  plaintiff  in  each  of  these  cases  had  bis 
band  Injured  by  the  slamming  of  a  car  door, 
but  under  entirely  dissimilar  circumstances 
from  those  alleged  In  the  petition  In  the  pres- 
ent case.  In  none  of  them  was  It  alleged 
that  the  carrier's  servant  willfully  Injured 
the  plaintiff.  The  court  erred  in  dismissing 
the  petition  on  general  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


HOPPER  V.  WILSON  et  al. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  ArrAciTHERT— OiAnia  or  Thibo  Pebson— 

PSOCEDUBK. 

The  failure  to  Join  Issue  in  a  claim  case 
within  five  mmutes  after  the  announcement  of 
ready  by  both  parties  is  a  sufficient  reason 
for  the  Jndge  to  dismiss  the  levy ;  but,  if  In  the 
exercise  of  a  sound  discretion  he  refuses  to 
dismiss  the  levy,  his  ruline  will  not  be  inter- 
fered with.    Civ.  Code  1895,  $  6046. 

2.  Ebbob,  WBrr  of— Dischetion  op  Coubt— 
Refusal  o»  New  Tbial. 

The  evidence  was  of  such  character  as  to 
demand  the  verdict  and  the  discretion  of  the 
court  In  refusing  to  grant  a  new  trial  will  not 
be  interfered  with. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  J  3872.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Banks  CJounty, 
J.  J.  Klmsey,  Judge. 

Action  by  C.  N.  and  W.  S.  Wilson  against 
Noah  Walker  in  attachment;  J.  A.  Hopper 
claimant  Judgment  holding  the  property 
subject  and  claimant  brings  error.    Affirmed. 

C.  B.  Faulkner  and  F.  M.  Johnson,  for 
plaintiff  in  error.  W.  W.  Stark,  A.  J.  Griffin, 
W.  B.  Sloan,  and  H.  H.  Perry,  for  defendant 
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ATEIKSON,  7.  This  was  a  claim  case. 
Mrs.  Hopper  was  claimant  Noah  "Walker 
was  defendant  in  attachment  The  Jary  found 
the  property  subject  The  claimant  moved 
for  a  new  trial,  which  being  refused  excep- 
tion was  taken,  and  the  ruling  of  the  court 
refusing  to  grant  a  new  trial  Is  here  for  re- 
view. The  first  headnote  sufficiently  deals 
with  the  matter  to  which  It  relates.  Error  Is 
assigned  upon  the  charge  of  the  court  and 
upon  the  admission  of  certain  evidence;  but, 
as  the  verdict  was  demanded  by  other  evi- 
dence, omitting  all  reference  to  the  evidence 
which  was  admitted  over  objection,  we  will 
not  consider  the  assignment  of  error  made 
upon  the  charge  of  the  court  or  upou  the 
ruling  of  the  court  admitting  the  evidence 
to  which  objection  was  made. 

It  remains  only  to  deal  with  the  g^ieral 
grounds.  The  plalntUC  in  attachment  In- 
troduced the  attachment  record  and  levy 
describing  an  undivided  one-half  interest 
in  a  certain  tract  of  land,  and  proved  that 
J.  M.  Brooks  had  died  before  the  attachment 
was  sued  out  The  plaintiff  then  introduced 
a  writtffli  agreement  between  the  claimant 
Julia  A.  HoiH>er,  and  the  defendant  in  at- 
tachment Noah  Walker,  made  at  the  March 
term,  1884,  of  the  superior  court  of  Banks 
county,  whereby  they  settled  a  suit  then 
pending  in  said  court  between  them.  Involv- 
ing the  title  to  the  land,  which  agreement 
was  approved  and  made  the  Judgment  of  the 
court  By  the  terms  of  the  agreement.  It 
was  provided,  among  other  things,  that  the 
said  Julia  A.  Hopper  should  have  possession 
of  the  premises  until  the  death  of  her  father, 
the  said  J.  M.  Brooks,  and  after  his  death 
title  to  the  same  should  "vest  absolnteiy  in 
fee  simple,  jointly  and  severally,"  in  said 
Julia  A.  Hopper  and  Noah  Walker,  "their 
heirs  and  assigns,  each  an  undivided  one- 
balf  Interest  therein."  The  plaintiff  having 
closed,  the  claimant  offered  certain  evidence 
tending  to  show  that  prior  to  her  marriage 
with  Hopper  she  'had  been  married  to  one 
Walker,  and  by  him  had  several  children, 
all  of  whom  had  attained  majority  before 
the  trial  of  the  attachment  and  claim  case; 
that  her  husband  Walker  died  at  some  date 
which  the  record  falls  to  disclose;  that  after 
the  death  of  her  first  husband  she  married 
Hopper,  who  had  also  died,  leaving  her  with 
one  child,  the  issue  of  that  marriage,  who 
was  a  minor  at  the  time  of  the  trial  of  the 
claim  case;  that  she  had  been  in  continuous 
iwssesslon  of  the  land  for  nearly  40  years, 
and  while  in  possession  she,  as  the  head  of 
the  family.  In  1870  applied  for  and  obtained 
a  judgmait  of  the  court  of  ordinary  setting 
apart  the  land  in  dispute  as  a  homestead. 
She  admitted  having  had  the  litigation  with 
Noah  Walker  subsequently  to  the  creation  of 
the  homestead,  and  the  execution  of  the 
agreement  and  rendition  of  the  judgment  dis- 
posing of  the  litigation  involving  the  asser- 
tion of  title  by  one  Walker  to  the  property  in 


dispute.  The  title  asserted  was  adverse  to 
Mrs.  Hopper,  either  as  an  Individual  or  as 
the  head  of  a  family.  The  judgment  con- 
dusively  settled  the  differences  between  them, 
and  vested  title  to  the  undivided  one-half 
interest  in  the  land  now  in  dispute  in  the 
defendant  in  fl.  fa.,  subject  only  to  the  con- 
dition that  its  possession  should  be  post- 
poned until  the  death  of  J.  M.  Brooks.  Mrs. 
Hopper  as  an  Individual  was  plaintiff  in  the 
case  against  Noah  Walker,  and  Mrs.  Hopper 
as  an  Individual  is  claimant  In  the  case  now 
under  consideration.  Under  these  conditions 
there  is  no  room  for  contention  that  the 
agreement  which  was  made  the  judgment  of 
the  court  in  the  first  case,  is  not  conclusive 
upon  Mrs.  Hopper  in  the  present  case.  More- 
over, see,  in  this  connection,  Barfleld  v.  Jef- 
ferson, 84  Ga.  609,  11  S.  E.  148.  Ab  the 
claimant  cannot  go  behind  the  Judgment  no 
other  verdict  could  have  been  rendered  ex- 
cept one  finding  the  property  subject 

Judgment  affirmed.    All  the  Justices  coo- 
cur. 


GORDON  COUNTY  et  al.  v.  MAYOR,  ETC, 

OF  TOWN   OF  CALHOUN. 

(Supreme  Court  ©f  Georgia.    Aug.  8,   1907.) 

1.  Dedication— Acts  Oonstitutiro— Expbkss 
Dedication. 

E.,  in  pursuance  of  en  obligation  previous- 
ly entered  into,  granted,  sold,  and  conveyed  to 
the  Judges  of  the  inferior  court  of  Gordon 
county  certain  described  lands,  including  the 
tract  in  controversy,  and  inserted  in  the  tenen- 
dum clause  the  following  provision:  "Provided, 
however,  and  it  is  hereby  understood,  that  all 
that  part  of  said  piece  of  land  which  lies  south 
of  the  road  leading  from  the  depot  to  the  Ooth- 
caloga  Mill,  and  which  has  not  heretofore  been 
laid  off  into  town  iota,  shall  remain  as  a  com- 
mon for  the  town  of  Calhoun,  and  no  lots  shall 
be  sold  or  timber  cut  from  the  same  without 
the  joint  consent  of  the  judges  of  the  Inferior 
court  of  Gordon  county  for  time  being,  and  of 
the  said  John  P.  King."  Htld,  that  this  con- 
stituted an  express  and  Immediate  dedication 
as  to  that  part  of  said  land  which  lies  south  of 
the  road  leading  from  the  depot  to  the  Ootli- 
caioga  Mill  as  a  common  for  the  town  of  Cal- 
houn; and  the  stipulation  that  no  lots  should 
be  sold  nor  timber  cut  from  the  land  without 
the  joint  consent  of  the  judges  of  the  inferior 
court  and  of  the  grantor  was  not  a  reservation 
of  any  property  rights  or  title  inconsistent 
with  the  use  and  occupation  of  said  town  as  a 
common. 

2.  Same — Ofebatioh  and  Effbci^— Riohts  as 
to  Contbol  ot  Pbopebtt— Pasties  Plain- 
tiff. 

The  land  dedicated  bein|  situated  .In  the 
town  of  Calhoun,  that  municipality  is  a  prop- 
er party  plaintiff  to  equitable  proceedin{;s  in- 
stituted to  preserve  the  use,  and  prevent  inter* 
ference  therewith. 

8.  Same. 

The  fact  that  the  town  of  Calhoun  had  not 
been  incorporated  at  the  time  of  the  dedication 
of  the  common  would  not  destroy  the  effective- 
ness of  the  dedication ;  the  organization  and  in- 
corporation of  the  town  being  then  contemplat- 
ed and  shortly  thereafter  accomplished,  and  the 
deed  with  all  its  terms  and  conditions  having 
been   accepted   by   the  Judges   of   the  inferior 
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coort,  and  the  town,  after  Its  organization  and 
io«>rporatioa,  having  accepted,  used,  and  en- 
joyed the  common  for  a  long  period  of  time. 

[Ed.  Note.— For  case*  in  point,  aee  Cent.  Dig. 
ToL  15,  Dedication,  |  9.1 

(S^llaboa  by  the  Court) 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

BUI  bj  the  mayor,  eta,  of  tbe  town  of 
Calbonn  against  Gordon  county  and  others. 
Judgment  for  plainttlfB,  and  defendants 
bring  error.    Afflrmed. 

In  1850  John  P.  King  and  the  authorities 
of  Gordon  county  made  and  entered  Into  a 
contract,  whereby  King  agreed  to  sell  and 
convey  to  the  county  authorities  certain  lands 
wbereon  the  town  of  Calhoun  is  now  situated, 
and  the  authorities  agreed  to  accept  tbe  land, 
lay  out  the  county  site  tnereon,  sell  the  lots, 
and  divide  tbe  proceeds  of  tbe  sale  with 
King.    In  1851,  in  pursuance  of  tbe  above 
contract.  King  conveyed  to  tbe  Justices  of 
toe  inferior  court  of  Gordon  county  tbe  lands 
described  in  the  controversy.    Tbe  habendum 
and  tenendum  clause  of  said  deed  is  as  fol- 
lows:   "To  have  and  to  bold  the  said  parcel 
of  land   [except  five  acres  which   bad  been 
Kid  to  tbe  state  as  a  site  for  a  depot  on  the 
W.  &  A.  B.  R.]  unto  the  said  judges  of  the 
Inferior  court  aforesaid,   and  their  success 
Mrs  and   assigns,   forever.    Provided,  how- 
ever, and  it  is  hereby  understood,  that  all 
that  part  of  said  piece  of  land  wblcb  lies 
tontb  of  tbe  road  leading  from  the  depot  to 
the  Ootbcaloga    Mill,    and   wblcb   has   not 
heretofore  been  laid  off  Into  town  lots,  shall 
remain  as  a  common  for  the  town  of  Calhoun, 
and  no  lots  shall  be  sold  or  timber  cut  from 
tbe  same  without  the  joint  consent  of  tbe 
judges  of  tbe  Inferior  court  of  Gordon  county 
for  time  beln{r<  >i>d  of  tbe  said  John  P.  King." 
At  tbe  time  this  deed  was  executed  tbe  town 
of  Calhoun  bad  not  been  Incorporated,  but 
was  Incorporated  by  an  act  of  th«  Legislature 
approved  tbe  following  year,  1852,  and  the 
lands  to  be  used  as  a  common  are  situated 
within  the  corporate  limits  of  that  town.  The 
town  was  laid  out,  lots  were  sold,  and  the 
proceeds  divided  as  was  agreed  upon,  and 
all  that  part  of  said  tract  of  land  which  lies 
Mrath  of  the  road  leading  from  the  depot  to 
the  Ootbcaloga  Mill  was  reserved  as  a  com- 
mon for  tbe  town  of  Calhoun,  and  no  lots 
were  sold   nor  timber  cut  from  tbe  same. 
During  the  past  year  Henry  B.   King,  tbe 
nccessor  In  title  of  John  P.  King,  and  the 
anthorltlea  of  Gtordon  county,  acting  jointly, 
tmdertook  to  convey  a  part  of  the  "common" 
to  one  Gardner.    Tbe  mayor  and  aldermen 
of  Calhoun  filed  a  bill  to  enjoin  the  sale. 
Tbe  defendants  demurred  to  tbe  petition  on 
tbe  grounds  (1)  that  no  cause  of  action  was 
tet  out ;  and  (2)  that,  if  the  petition  did  set 
out  a  cause  of  action,  the  municipality  was 
not  a  proper  party  plaintiff.    Tbe  court  over- 
ruled tbe  demurreri,  and  the  defendants  ex- 
cited. 


T.  W.  Skelly  and  R.  J.  &  J.  McCamy, 
for  plalntlGFs  in  error.  Neel  &  Peeples,  for 
defendants  in  error. 

BECK,  J.  (after  stating  tbe  facts).  1.  Tbe 
petition  In  ttale.  case  sets  forth  facts  which 
constitute  an  Immediate  and  express  dedica- 
tion of  tbe  lands  in  dispute.  After  the 
clause  of  conveyance  in  the  deed  of  John  P. 
King  to  the  judges  of  tbe  inferior  court,  we 
find  In  tbe  habendum  and  tenendum  clause 
the  following:  "To  have  and  to  bold  tbe 
said  piece  or  parcel  of  land  [except  as  be- 
fore excepted]  unto  tbe  said  judges  of  the 
Inferior  court  aforesaid,  and  their  successors 
and  assigns,  forever.  Provided,  however, 
and  It  Is  hereby  understood,  that  all  that 
part  of  said  piece  of  land  which  lies  south 
of  tbe  road  leading  from  the  depot  to  tbe 
Ootbcaloga  Mill,  and  wblcb  has  not  hereto- 
fore been  laid  off  into  town  lots,  shall  re- 
main as  a  common  for  tne  town  of  Calhoun, 
and  no  lots  shall  be  sold  or  timber  cut  from 
the  same,  without  the  Joint  consent  of  tbe 
Judges  of  the  Inferior  court  of  Gordon  coun- 
ty, for  time  being,  and  of  the  said  John  P. 
King."  No  other  construction  can  be  put 
upon  the  language  that  it  "shall  remain  a 
common  for  the  town  of  Calhoun";  and  tbe 
import  of  these  words,  as  amounting  to  an 
express  dedication.  Is  not  rendered  nugatory 
nor  weakened  by  the  clause  following,  and 
providing  that  "no  lots  shall  be  sold  or  tim- 
ber cut  from  the  same  wttbout  the  joint  con- 
sent of  tbe  Judges  of  the  Inferior  court  of 
Gordon  county,  and  of  the  said  John  P. 
King."  Suppose  that  the  dedication.  Instead 
of  having  been  made  expressly  by  the  terms 
of  the  deed,  had  been  made  as  in  the  case 
of  ClndnnaU  v.  White,  6  Pet  (U.  S.)  431, 
8  L.  Ed.  4S2 — ^tbat  Is,  a  plan  of  the  town  had 
been  made  and  approved  by  tbe  owner  of 
tbe  land — ^according  to  which  the  SO  acres 
lying  south  of  tbe  road  from  the  depot  to 
the  Ootbcaloga  Mill  was  set  apart  as  a  com- 
mon for  tbe  use  and  benefit  of  tbe  town, 
and  that  lots  bad  been  sold  in  pursuance  of 
and  with  reference  to  this  plan.  Clearly, 
under  the  direction  of  that  case  and  the 
nimierons  cases  which  have  followed  It,  a 
plain  case  of  dedication  would  have  been  es- 
tablished. But  suppose,  further,  that  ap- 
pended to  the  plan  or  map  of  the  town  as 
laid  out,  as  a  part  thereof,  there  bad  been 
the  statement  in  writing  that  no  lots  should 
be  sold  nor  timber  cut  from  tbe  land  consti- 
tuting the  common  without  the  consent  of 
the  owners  of  the  land  at  the  time  of  the 
dedication  and  certain  designated  public  of- 
ficers. Could  this  stipulation  have  bad  tbe 
effect  to  destroy  the  presumption  of  a  dedi- 
cation arising  from  tbe  fact  that  lots  had 
been  sold  with  reference  to  tbe  plan?  It 
would  seem  not.  Such  a  stipulation  might 
have  effect  to  prevent  the  municipal  au- 
thorities from  making  any  change  In  the  con- 
dition or  status  of  tbe  common  without  the 
consent  of  the  designated  pe^iiq,J>^4t 
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could  not  have  the  effect  of  preserving  to 
tbe  original  owners  nor  those  In  prlvit; 
with  them  the  power  to  change,  alter,  or 
dispose  of  the  lands  set  apart  In  the  plan 
of  the  town  as  a  common.  So  we  hold  In 
this  case  that  tbe  plain  language  of  the 
deed  creates  a  common  In  the  lands  in  dis- 
pute, and  that,  while  the  stipulation  as  to 
the  selling  of  lots  and  cutting  timber  there- 
from might  operate  as  a  restriction  upon 
the  power  of  the  municipal  authorities  in 
dealing  with  the  common  should  they  at- 
tempt to  make  a  change  therein,  or  dispose 
of  any  portion  thereof,  it  was  not  a  reser- 
vation of  property  right  or  title  to  the  prem- 
ises referred  to  Inconsistent  with  the  right 
of  the  town  and  its  inhabitants  to  use  and 
enjoy  them  as  a  common. 

2.  The  deed  conveyii^  the  land  declares 
the  use  for  the  town  of  Calhoun,  and  the 
land  to  be  used  as  a  common  is  situated 
within  the  corporate  limits  of  that  town.  That 
being  true,  the  town  in  its  corporate  capacity 
was  tbe  proper  party  plaintiff  in  these  pro- 
ceedings. "The  municipality  in  which  the 
land  dedicated  Is  situated,  as  trustee  for  the 
public,  may  maintain,  proceedings  to  enforce 
and  preserve  the  use.  Thus,  where  lands 
are  dedicated  to  the  use  of  the  inhabitants 
of  a  city  or  Incorporated  village  for  a  pub- 
lic square,  a  bill  may  be  filed  in  the  name 
of  the  corporation  to  restrain  the  erection 
of  a  nuisance  thereon,  or  to  protect  the 
equitable  right  of  the  corporators  to  tbe  use 
of  tbe  public  square  as  such,  and  it  may 
maintain  ejectment  to  recover  possession  of 
the  dedicated  prt^erty  from  any  one  wrong- 
fully withholding  it"  13  Cyc.  502;  Marsh 
V.  Fairbury,  168  111.  401,  45  N.  E.  236; 
Rhodes  r.  Brlghtwood,  145  Ind.  21,  43  N. 
B.  942. 

3.  The  principle  set  forth  in  the  third 
beadnote  is  well  settled.  "The  title  to  land 
which  has  been  dedicated  to  public  use,  as 
for  a  highway  or  public  square  in  a  city,  is 
In  the  city  as  trustee  for  tbe  public;  and 
it  has  been  held,  in  the  case  of  such  a  dedi- 
cation of  land  in  a  proposed  city  to  be  there- 
after built,  that  the  fee  will  remain  in  abey- 
ance until  tbe  proper  grantee  or  city  comes 
in  esse,  when  it  will  vest  in  such  city.  A 
dedication  to  tbe  public  may  exist  where 
there  is  no  city  or  town  or  corporate  entity 
to  take  as  grantee;  and  In  such  case,  while 
the  fee  may  remain  in  the  Individual  who 
dedicates  the  land,  he  will  be  estopped  from 
setting  It  up  as  against  the  public  who  may 
be  Interested  In  tbe  use  of  tbe  land  accord- 
hig  to  its  dedication.  Nevertheless,  when  a 
dedication  is  made  In  an  existing  city,  tbe 
city  takes  title  as  trustee.  These  statements 
are  borne  out  by  tbe  following  cases :  Paw- 
let  V.  Clark,  9  Cranch  (U.  S.)  292,  3  L.  EJd. 
735;  Beatty  v.  Kurtz,  2  Pet  (U.  S.)  566,  7 
L.  Ed.  521;  Cincinnati  v.  White's  Lessee,  6 
Pet  (U.  S.)  431,  435,  436,  8  L.  Ed.  452 ;  Bar- 
clay V.  Howell's  Lessee,  6  Pet  (U.  S.)  498; 
8  L.  Bd.  477;  New  Orleans  r.  United  States, 


10  Pet  (U.  S.)  662,  9  L.  Ed.  573;  Police 
Jury  V.  Foulbouze,  30  La.  Ann.  64."  Wer- 
leln  v.  New  Orleans,  177  U.  S.  390,  401,  20 
Sup.  Ct  682,  44  L.  Ed.  817. 

Judgment  affirmed.    All  tbe  Justices  con- 
cur. 


PALMER  ▼.  INGRAM.     (No.  311.) 
(Court  of  Appeals  of  Georgia.    June  26.  1907.) 

1.  Exceptions,  Biix  of— Warr  of  Ebbob— 
Absigrxent  of  Errobs— Sufficiency. 

The  following  assignment  of  error  did  not 
sufficiently  comply  with  the  requirements  of  Civ. 
Code  1895, 1 5527:  "On  the  trial  of  said  case  tbe 
following  order  was  giftnted,  to  wit:  'On  mo- 
tion of  jjIaintlfTs  counsel,  the  foregoing  answer 
is  dismissed  in  open  court,  October  31,  1906. 
Frank  L.  Little,  Judge  City  Court  of  Sparta"— 
which  said  order  so  granted  on  verbal  motion  of 
plaintiff's  counsel  was  error."  An  assignment 
of  error  must  plainly  specify  not  only  the  deci- 
sion complained  of,  but  most  point  out  the  er- 
ror in  snch  decision. 

2.  DaUAGXS  —  AaaBBSMKNT  —  DEFAinLT  in 
PusADiNO  —  Unliquidated  Daxages  —  Xe- 
OEssiTY  OF  Proof. 

In  suits  for  unliqnidated  damages,  notwith- 
standing the  absence  of  plea  or  answer,  the 
plaintiff  shall  be  required  to  prove  the  amount 
of  damages. 

3.  Landlord  and  Tenant— Bbeaoh  of  Lcasb 
BY  Lessor— Meabubb  of  Damages. 

In  a  suit  to  recover  damages  for  the  breach 
of  a  contract  by  which  the  defendant  agreed  to 
rent  to  the  plaintiff  a  farm  for  one  year  for  a 
stipulated  sum  to  be  paid  as  rental,  tbe  measure 
of  damages  for  not  admitting  the  plaintiff  into 
possession  at  the  beginning  of  the  term  is  the 
difference  between  the  rent  to  be  paid  and  th« 
actual  rental  value  of  the  premises  at  the  timt 
of  the  breach. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  |  723.] 

4.  Samk. 

In  this  case  it  was  error  to  allow  aa  dam- 
ages the  difference  in  the  stipulated  rent  and  the 
gross  value  of  the  products  of  the  farm  for  the 
year  of  the  lease,  without  any  deduction  for 
cost  of  production. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Judge. 

Action  by  Ann  Ingram  against  Teresa  Pal- 
mer. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

T.  M.  Hunt  and  R.  H.  Lewis,  for  plain- 
tiff In  error.  H.  H.  Little  and  W.  H.  Bur- 
well,  for  defendant  in  error. 

HILL,  C.  J.  The  plaintiff  below  brought 
suit  to  recover  damages  for  a  breach  of  a 
written  contract  by  which  the  defendant 
agreed  to  rent  her  a  certain  described  farm 
for  tbe  year  1905  at  a  stipulated  rental 
of  1,500  pounds  of  midland  lint  cotton.  By 
consent  the  case  was  tried  by  the  court  with- 
out the  intervention  of  a  Jury.  On  motion 
by  the  plaintiff,  the  court  dismissed  the  an- 
swer of  tbe  defendant,  and,  after  hearing  evi- 
dence and  argument,  rendered  Judgment  for 
the  plaintiff  for  the  sum  of  9423.25,  besides 
interest  and  costs.  The  defendant  enow 
plaintiff  In  error)  asslgns^Mrror  on  the  Judg- 
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ment  dlnnlssiiig  her  answer,  and  also  excepts 
to  the  Judgment  against  her  for  said  sum, 
becaoae  Bald  Judgment  was  "contrary  to 
law  and  evidence,  and  without  evidence  to 
support  It" 

The  Judgment  dismissing  the  answer  was 
as  follows:  "On  motion  of  plaintiff's  coun- 
sel, the  foregoing  answer  Is  dismissed  In 
open  court,  October  31,  1906.  Frank  L.  Lit- 
tle, Judge  City  Court  of  Sparta."  And  the 
exception  to  this  order  Is  In  the  following 
words:  "Which  said  order  so  granted  on 
verbal  motion  by  plaintiff's  counsel  was  er^ 
ror."  The  defendant  In  error  objects  to  this 
assignment  of  error,  on  the  ground  that  it 
does  not  specify  plainly  the  decision  com- 
plained of  or  point  out  the  error  In  the  de- 
cision. We  think  this  objection  is  well  taken, 
and  that  this  assignment  of  error  does  not 
comply  with  the  requirements  of  Civ.  Code 
1895,  t  5527,  which  declares  that  every  bill 
of  exertions  "shall  specify  plainly  the  de- 
cision complained  of  and  the  alleged  error." 
Warren  v.  Oliver.  Ill  Ga.  808,  86  8.  B.  673. 

Notwithstanding  the  fact  that  this  left  the 
case  without  plea  or  answer,  the  burden  was 
still  upon  the  plaintiff  to  prove  her  damages, 
as  the  damages  claimed  were  unliquidated, 
av.  Code  1895,  H  5073,  5078.  She  introduced 
her  tease,  and  proved  Its  breach  by  the  de- 
foidant,  and  also  proved  what  had  been 
made  on  the*  farm  during  the  year  covered 
by  her  contract  The  conrt  awarded  her 
damages  for  the  full  amount  so  prove^  less 
the  amount  of  rent  that  she  had  stipulat- 
ed to  pay.  In  other  words,  the  court  al- 
lowed her  the  gross  amount  of  what  was 
made  on  the  farm,  without  any  deduction 
(oT  the  value  of  the  labor  and  cost  necas- 
sary  to  be  bestowed  In  making  the  amount 
only  deducting  ther^rom  the  amount  that 
she  bad  agreed  to  pay  for  the  rent  of  the 
farm.  We  think  that  the  measure  of  dam- 
ages tlius  adopted  by  the  court  was  improih 
er,  and  entirely  too  liberal  to  the  plaintiff. 
Ur.  Chief  Justice  Bleckley,  in  Kenny  y. 
Collier,  79  6a.  746,  8  S.  B.  60,  speaking  for 
the  court  says:  "The  measure  of  damages 
for  not  admitting  a  lessee  or  tenant  Into 
possession  at  the  beginning  of  the  term  Is 
the  excess  in  the  value  of  the  term  over  the 
amount  stipulated  as  rent  This  is  the  gen- 
eral rule."  And  he  further  says  that  this 
general  rule  "confines  the  recovery  to  profits 
arising  from  the  contract  Itself,  the  measure 
of  which  Is  the  difference  between  cost  and 
value.  If  there  be  no  difference,  or  if  cost  be 
Id  excess  of  value,  nominal  damages  only  will 
be  recoverable."  The  plaintiff  In  this  case  was 
entitled  to  recover,  if  the  evidence  Justified 
it,  the  difference  In  the  market  value  of  her 
lease  for  the  year  and  the  amount  which  she 
bad  agreed  to  pay  for  it  If  the  stipulated 
price  was  In  excess  of  the  market  value  of  the 
lease,  she  could  only  recover  nominal  dam- 
ages for  the  breach.  The  only  proof  sub- 
mitted was  as  to  the  gross  value  of  what 
bad  been  produced  on  the  farm  during  the 


year  that  the  plaintiff  was  entitled  to  the 
farm  under  her  contract;  and  the  court  gave 
her  as  damages  the  difference  between  this 
gross  amount  and  the  stipulated  rent  This 
measure  of  damages  would  make  It  far  more 
profitable  to  tenants  that  landlords  should 
break  their  leases  at  the  beginning  of  the 
term  than  that  they  should  keep  them.  Evi- 
dence of  the  net  proceeds  of  the  crop  made  on 
the  farm  was  used  as  illustrative  of  what 
was  the  true  market  value. 
Judgment  reversed. 


CLARE  A  WILCOX  t.  EMPIRE  MERCAN- 
TILE CO.     (No.  847.) 
(Coart  of  Appeals  of  Oeorgia.     July  4,  1907.) 

1.  Wbit  or  EasoB— Review— Ebboneoub  Ir- 
VTBUcmoNS — Habxless  E^bob. 

New  trials  are  not  granted  for  hannlen  er- 
rors. When  a  Jury  find  a  verdict  which  is  necea- 
sarily  correct  in  spite  of  erroneous  instructions, 
errors  in  the  charge  are  harmless.  Where,  upon 
review  of  the  evidence,  it  is  maoifest  that  the 
finding  of  the  Jury  was  as  favorable  to  the  party 
complaining  thereof  as  If  no  error  had  been 
committed,  defects  In  the  charge  are  Immateri- 
al ;  and  it  would  be  useless  to  order  a  second 
trial,  wlien  the  Judgment  rendered  in  the  former 
trial  is  as  favorable  to  him  as  it  could  iiave 
been,  had  there  been  no  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4227.] 

2.  CoNTBACTS—CoHBTBUonoM— Question   roK 

JUBT. 

While  it  is  the  duty  of  the  court  to  con- 
strue written  contracts  for  the  Jury,  In  the  al>- 
sence  of  ambiguity,  yet  in  this  case  the  court 
very  properly  left  to  the  Jury  to  determine  the 
meanmg  of  the  words  "invoice  cost,"  contained 
in  the  contract,  for  the  reason  that  the  stock  of 
goods  in  question  had  l>een  twice  sold  by  invoice, 
and  it  was  an  issue  of  fact  between  the  parties 
as  to  which  invoice  was  to  determine  the  cost 
or  value  of  the  articles  sold.  See  Moss  Mfg. 
Co.  V.  Carolina  Cement  Co.,  57  S.  E.  914,  1  Ga. 
App.  232. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  11,  Contracts,  i  767.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  (bounty; 
J.  H.  Martin,  Judge. 

Action  by  the  Empire  Mercantile  Company 
against  Clark  &  Wilcox.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Afilrmed. 

Haygood  &  Cutts,  for  plaintiffs  in  error. 
B.  W.  Ryman,  for  defendant  in  error. 

RUSSELL,  J.  The  ^Empire  &iercantile 
Company  had  two  stocks  of  merchandise  at 
Wray.  One  stock  of  goods  at  Wray  had  been 
bought  as  a  whole  from  the  Dooly  Lumber 
Company  and  was  what  might  be  called  an 
old  stock.  Clark  &  Wilcox  entered  into  a 
negotiation  to  buy  both  stocks  of  goods,  and 
the  trade  was  closed  by  the  following  writing 
or  contract:  "Received  of  Messrs.  B.  E.  Wil- 
cox and  John  Clark  five  and  no/100  dollars 
as  part  payment  on  stock  of  merchandise  now 
owned  by  us  at  Wray,  Ga.;  it  l>elng  under- 
stood and  agreed  by  both  parties,  should  the 
Dooly  Lumber  Co.  fall  to  agrerto 
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agreement  between  them  and  the  Empire 
Mercantile  Co.,  then  Bald  sale  to  be  null  and 
void,  otherwise  to  be  in  full  effect,  to  take 
place  and  be  tranaferred  on  the  lat  day  of 
March,  1903,  at  invoice  price  plus  the  freight, 
and  should  any  article  In  stock  appear  to  be 
damaged,  when  both  parties  fail  to  agree  on 
price  said  article  to  be  taken  out  of  InTentory. 
provided,  however,  such  articles  are  meant  as 
are  actually  damaged  or  shop-worn.  Terms 
of  sale:  Two  thousand  dollars  cash;  balance 
to  t>e  divided  Into  six  equal  payments  of  30, 
60,  90,  130,  160,  180  days  each."  In  conform- 
ity with  this  contract  Clark  &  Wilcox  exe- 
cuted the  six  notes,  payable  as  therein  pro- 
vided, and  five  of  them  were  paid  at  maturity. 
The  sixth  note  was  not  paid.  Suit  was 
brought  on  it  and  is  the  subject  of  this  liti- 
gation. 

It  seems  that  the  stock  which  was  t>ought 
from  the  Dooly  Lumber  Company  was  the 
cause  of  the  trouble.  Some  time  after  the 
sale  Clark  &  Wilcox  found  out  that  the  Dooly 
Lumber  Company  had  given  the  Empire  Mer- 
cantile Company  a  discount  of  25  per  cent 
when  they  bought  this  <^d  stock.  The  dis- 
pute, therefore,  arose  as  to  whether  the  words 
"invoice  price"  referred  to  the  original  in- 
voice cost,  which  appeared  to  have  been 
marked  on  the  goods,  or  to  tbe  price  paid  by 
the  Empire  Mercantile  Company  for  the 
stock  of  the  Dooly  Lumber  Company,  on 
which  there  was  25  per  cent  concession.  It 
was  undisputed  that  at  the  time  of  the  nego- 
tiation for  the  sale,  and  when  the  sale  was 
closed,  some  of  the  members  of  the  mercantile 
company  did  not  know  that  there  had  been  a 
25  per  cent  discount  allowed  in  their  pur- 
chase. Under  these  circumstances  we  agree 
with  the  judge  of  the  superior  court  that  the 
judge  of  the  city  court  very  •  properly  al- 
lowed the  Jury  to  determine  what  was  meant 
by  the  words  "invoice  cost"  in  the  contract 
between  the  parties  in  this  case.  ' 

Nearly  all  of  the  numerous  exceptions  as- 
sign error  on  tbe  failure  of  the  Judge  of  the 
city  court  to  construe  the  contract  as  matter 
of  law.  We  think  the  learned  counsel  mis- 
conceived the  holding  of  tbe  trial  court 
There  is  nothing  in  the  charge,  nor  is  there 
any  ruling  of  the  court,  which  indicates  a 
purpose  on  the  part  of  the  trial  Judge  to  shirk 
his  duty  in  this  regard ;  but  where  a  contract 
is  ambiguous  the  Jury  must  find  the  facts, 
and  in  this  instance  it  was  nothing  but  an 
issue  of  fact  that  was  to  be  determined,  to 
wit  whether  invoice  cost  (the  meaning  of 
which  is,  the  cost  as  appears  from  tbe  invoice 
or  bill  furnished  contemporaneously  with  a 
purchase  of  goods)  in  this  case  was  to  be  de- 
rived from  one  invoice  or  another  and  differ- 
ent invoice;  in  other  words,  whether  the  price 
was  to  tie  fixed  by  the  invoice  at  which  the 
Dooly  Lumber  Company  stock  was  bought  by 
them,  or  whether  Indebtedness  of  Clark  & 
Wilcox  to  the  Empire  Mercantile  Company 
for  the  stock  purchased  by  tbem  from  the 


Dooly  Lumber  Company  was  to  be  diminished 
by  a  25  per  cent  discount  wiiicli,  so  far  as 
tbe  evidence  discloses,  did  not  appear  upon 
any  invoice.  And  in  this  view  of  the  case  tbe 
ruling  of  the  court  in  our  opinion,  was  more 
favorable  than  the  plaintiffs  in  error  had 
any  right  to  expect.  But  conceding  all  that 
the  plaintiffs  in  error  claim  (which  is  that 
they  were  entitled  to  a  discount  of  25  per 
cent  on  tbe  stock  of  goods  known  as  tbe 
"Dooly  Lumber  Company  stock"),  no  error 
harmful  to  tbe  plaintiffs  in  error  appears  In 
tbe  Judgment  overruling  the  certiorari.  Their 
contention  was  that,  allowing  the  25  per  cent, 
tbe  note  would  be  canceled  by  the  credit  t» 
which  they  would  thus  be  entitled.  But  tbe 
evidence  shows  that  taking  into  considera- 
tion about  $600  worth  of  the  Dooly  Lumber 
Company's  stodi  returned  by  Clark  &  Wil- 
cox as  shop-worn,  there  was  only  about  $40(> 
worth  of  this  stock  Included  in  the  purchase, 
Wbile  there  was  conflict  as  to  this,  and  te&tl- 
mony  placing  the  amount  higher  than  $500; 
still  the  Jury  were  authorized  to  find,  as  the 
value  of  the  Dooly  Lumber  Company  stock. 
$500  Ies&  Twenty-flve  per  cent  of  this  valn- 
atiMi  being  deducted  from  tbe  note  sued 
on  would  be  equivalent  to  tbe  verdict  found 
by  the  Jury. 

The  credibility  of  the  witnesses  is  exclu- 
sively a  question  for  the  Jury>  and  In  our 
opinion  the  preponderance  of  the  evidence 
established  the  fact  that  the  valne  of  tbe 
Dooly  Lumber  Company  stock  accepted  by 
the  plaintiffs  In  error  showed  it  to  be  worth 
from  $300  to  $400,  and  not  exceeding  tbe  lat^ 
ter  figure.  The  verdict  of  the  Jury  found  $243.- 
71  for  the  plaintiffs.    The  note  in  suit  was  for 
$368.71,  a  reduction  of  $125.     The  verdict 
therefore,  shows  clearly  that  the  Jury  adopt- 
ed  tbe   theory    of   tbe   plahttUfs    in    error 
that  they  ought  to  l>e  allowed  a  discount  of 
25  per  cent,  and  that  they  fonnd  the  valne 
of  the  Dooly  Lumber  Company  stock  to  be 
$500.    The  Jury  would  have  been  authorized, 
under  the  evidence,  to  find  the  value  of  the 
Dooly  Lumber  Company  stock   to  be  only 
$300,  or  to  find  it  to  be  $400;  and  in  either 
event  as  tbe  credit  allowed  would  have  been 
less,  a  greater  verdict  In  favor  of  tlie  plain- 
tiff than  that  found  would  have  been  fully 
sustained.    In  this  view  of  the  case,  the  er- 
rors assigned  in  tbe  petition  for  certiorari 
either  failed  to  be  sustained  or  became  en- 
tirely Immaterial.    Granting  every  contention 
of  the  plaintiffs  in  error,  and  that  the  court 
on  another  trial  should  rule  in  exact  accord- 
ance with  their  view  of  tbe  case^  still,  if  the 
Jury   believe  that  the  value  of  the  Dooly 
Lumber   (Company's  stock,   after  the   rejec- 
tion of  the  shop-worn  goods,  was  worth  no 
more  than  $500,  the  verdict  would  l>e  the 
same;   and,  as  no  reason  appears  why  tbe 
result  would  be  different  a  new  trial  is  use- 
less.   It  is  useless  to  grant  a  new  trial  for 
errors  in  a  charge  or  ruling  upon  evidence, 
when  the  result  of  such  trial  and  the  judg- 
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meat  rendered  tberein  la  as  favorable  to  tbe 
movant  as  It  could  be  If  there  had  been  do 
error;  and  when,  upon  a  review  of  tbe  evi- 
dence. It  Is  manifest  tbat  the  finding  of  the 
Jury  was  as  favorable  to  tbe  party  complain- 
ing thereof  as  If  no  error  had  been  com- 
mitted, defects  In  the  charge  of  the  court  be- 
come immaterial,  it  being  otherwise  evident 
that  the  parties  have  had  a  fair  trial  and  tbe 
evidence  was  fully  and  properly  submitted. 
Judgment  affirmed. 


HAIil.  r.  COATS  et  al.    (No.  340.) 
{Court  of  Appeals  of  Georgia.    June  26,  1907.) 

Writ  of  Ebbob — Rxvixw. 

No  material  error  of  law  was  committed, 
and  the  theory  of  the  evidence  adopted  by  the 
Jary  in  6nding  the  verdict  is  not  unwarranted, 
and  ia  in  entire  accord  with  substantial  justice. 
[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  7.  Bills  and  Notes,  |  87&] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judges 

Attachment  by  J.  M.  Hall  against  Clara 
Coats  and  others.  From  the  Judgment, 
plaintiff  brings  error.    Affirmed. 

Jas.  B.  Sanders,  for  plaintiff  In  error. 
Williams  &  Biackshear,  for  defendants  In 
<rror. 

HILIs  O.  J.  The  plaintiff  in  error  sued 
out  on  attachment  against  tbe  defendants, 
returnable  to  the  city  court  of  Dublin,  for 
the  purchase  money  of  two  mules.  The  dec- 
laration alleged  that  tbe  defendants  bought 
from  Pope  &  Bales  two  mules  for  $353.39, 
for  which  they  made  and  delivered  to  said 
Pope  &  Bales  their  note,  and  to  secnre  the 
payment  thereof  executed  a  mortgage  on  the 
mules.  The  note  and  mortgage  were  dated 
November  24,  1904,  and  due  September  15, 
19(K>.  Tbe  note  recited  that,  if  not  paid  at 
maturity.  It  was  to  bear  Interest  at  8  per 
cent  per  annum  from  its  date.  Tbe  note 
and  mortgage  were  transferred  to  tbe  plaln- 
Ufr  by  Pope  &  Bales  October  2,  1005.  In  an- 
swer to  the  declaration  the  defendants  admit- 
ted tbe  execution  of  the  note  and  mortgage, 
and  tbat  the  same  were  for  the  purchase  mon- 
ey of  the  mules.  They  further  answered 
tbat  they  bad  paid  on  the  note  I16S.16,  and 
that  after  the  note  was  due,  and  when  It 
was  still  In  the  possession  of  Pope  &  Bales, 
they  bad  tendered  to  Pope  &  Bales  the  full 
balance  due  thereon,  which  Pope  &  Bales 
stated  was  $190,  and  that  Pope  &  Bales  had 
agreed  to  surrender  to  them  the  note  on  pay- 
ment of  this  balance;  that,  notwithstanding 
this  agreement.  Pope  &  Bales  refused  to 
accept  the  tender  of  this  amount  and  sur- 
render the  note,  on  the  ground  that  they  had 
transferred  it  to  J.  M.  Hall,  the  plaintiff. 
They  further  answered  that  they  then  ten- 
dered the  full  amount  due  on  said  note  to  J. 
H.  Hall,  "and  are  here  and  now  ready  to 


pay  the  said  Hall  the  entire  balance  doe  on 
said  note,  and  here  bring  the  same  Into  court 
and  tender  It"  All  of  the  facts  as  to  the 
tender  were  admitted  to  be  true,  but  the 
plaintiff  alleged  that  no  payments  had  been 
made  on  the  notes  by  the  defendants,  and 
that  the  full  amount,  with  interest,  was  duef 
that  the  credits  on  the  notes  were  made  by 
him,  and  not  by  the  makers.  The  jury  found 
a  verdict  for  the  plaintiff  for  $190,  with- 
out interest,  and  be  made  a  motion  for  a 
new  trial,  which  was  overruled. 

It  was  not  denied  that  Pope  &  Bales  told 
tbe  defendants  that  the  balance  due  on  the 
note  was  $190,  and  that  they  agreed  to  sur- 
render tbe  note  on  payment  of  this  balance; 
nor  was  It  denied  tbat  tbe  defendants  did 
tender  this  amount  to  Pope  A  Bales  and  to 
J.  M.  Hall.  The  evidence  Is  not  clear  as  to 
the  exact  date  when  the  tender  was  made  to 
Pope  8l  Bales,  but  there  is  some  evidence 
from  which  the  jury  might  have  found 
that  such  tender  was  made  before  tbe  trans- 
fer of  the  note  to  Hall.  If  such  was  the 
fact.  Hall  took  tbe  note.  It  being  past  due, 
subject  to  the  rights  which  resulted  from 
tbe  agreement  of  Pope  A  Bales  to  accept 
$190  in  full  payment  thereof,  and  the  tender 
to  them  of  this  amount  Tbe  only  objection 
urged  by  counsel  for  the  plaintiff  to  tbe 
tender  was  that  it  wAs  not  In  full  of  the  spe- 
cific debt  due  on  tbe  note.  A  calculation  of 
the  balance  due  on  the  note,  when  tbe  mak- 
ers asked  the  holders  thereof  how  much  was 
then  due,  will  show  a  small  sum  in  excess 
of  $190,  including  principal  and  Interest; 
but  the  holders  bad  the  right  to  accept  in  full 
payment  the  sum  of  $190,  and,  having  agreed 
to  do  so,  the  full  obligation  of  tbe  defendants 
was  met  when  that  amount  was  tendered. 
The  jury  accepted  this  theory  of  the  case, 
and  we  cannot  say  that  this  verdict  is  un- 
supported by  the  evidence.  It  seems  to  be 
In  accordance  with  substantial  justice,  and 
we  will  let  It  stand,  there  having  been  no 
error  of  law  committed. 

Judgment  affirmed. 


DILMAN  BROS.  v.  PATTERSON  PRODUCE 

A  PROVISION  CO.    (No.  379.) 
(Court  of  Appeals  of  (Georgia.    June  26,  1907.) 

1.  SAUS  —  EZBCTJTOBT     CONTBACT     TO     BuY— 

Bbeach— Reuedt— FOBX. 

A  breach  of  an  executory  contract  for  the 
purchase  of  goods  will  not  support  an  action  up- 
on an  open  account  for  the  price  thereof. 

2.  Sales— Executed    Saxb— Passing    of   Ti- 
tle—Necessity. 

Tbe  intention  of  the  parties  to  a  contract 
may  dispense  with  delivery  of  personal  goods, 
and  delivery  may  lie  constructive ;  but  for  a 
contract  of  sale  to  be  executed,  and  not  merely 
executory,  the  title  must  pass  to  the  purchaser. 
In  the  absence  of  delivery. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  43,  Sales,  {  512.] 

8.  Save. 

"The  main  thing  to  be  considered  is  the  in- 
tention of  the  parties."    Shepard  r.  King,  23,  S. 
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E.  114,  96  Oa.  84.  Where  title  to  personal  good* 
is  retained  by  the  vendor  by  attaching  a  bill  of 
lading,  "order  notify,"  to  a  draft  for  the  par- 
chase  price  of  such  goods,  delivery  is  postponed 
until  after  payment,  and  the  contract  of  sale 
Is  executory. 

■  (Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
Tol.  43,  Sales,  SS  612,  542,  547,  549.] 

4.  Watr  OF  Ebrob— Review— DiBCBEiioR  or 

Court — Granting  New  Tbiai.. 

The  general  rule  as  to  the  discretion  of  the 
presiding  judge  in  gmnting  a  first  new  trial  does 
not  prevail,  where  such  grant  rests  solely  on  a 
question  of  law.  Hiller  v.  Howell,  74  Oa. 
174. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appoal  and  Error,  {  38C3.] 

(Syllabus  by  the  Court,) 

Error  from  City  Court  of  CordeI«;  B.  F. 
Strozler,  Judge. 

'  Action  by  Dilman  Bros,  against  the  Pat- 
terson Produce  &  Provision  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Afflrmed. 

Hill  &  Royal,  for  plaintUTs  in  error.  W. 
U.  Dorris,  for  defendant  in  error. 

RUSSELL,  J.  Dilman  Bros,  brought  their 
suit  upon  an  open  account  against  the  Pat- 
terson Produce  &  Proylsion  Company  for 
$232.16;  this  amount  representing  the  price 
of  a  car  load  of  Danish  cabbage  and  Baldwin 
apples,  shipped  on  Lehigh  Valley  car  No. 
6,600,  from  Waterloo,  N.  Y.,  on  March  20, 
1905,  by  Dilman  Bros.,  "order  notify"  Pat- 
terson Produce  &  Provision  Company,  at 
Cordele,  Ga.  The  plalntitts  had  the  bill  of 
lading  for  the  shipment  taken  to  their  own 
order,  and  attached  thereto  a  draft  for  the 
purchase  price  of  said  produce,  and  drawing 
through  the  Cordele  National  Bank  of  Cor- 
dele, Ga.,  and  the  draft,  together  with  the 
bill  of  lading,  was  presented  to  the  defendant 
for  payment  The  defendant  refused  to  ac- 
cept the  car  of  produce  or  to  pay  the  draft, 
and  notified  the  plaintiffs  of  this  fact  im- 
mediately; and  the  plaintiffs  Instituted  this 
suit.  Upon  an  agreement  between  the  coun- 
sel in  the  case,  the  Issue  was  submitted  to 
the  court  without  a  Jury ;  and  after  hearing 
the  evidence  the  court  rendered  a  judgment 
in  favor  of  the  plaintiff  for  said  amount  of 
the  purchase  price  of  the  produce.  The  de- 
fendant made  a  motion  for  a  new  trial  upon 
various  grounds.  Upon  the  bearing  of  the 
motion  his  honor.  Judge  Strozler,  granted  a 
new  trial;  and  this  is  the  error  assigned  in 
the  bill  of  exceptions. 

As  the  new  trial  was  granted  for  the  sole 
reason  that  it  appeared  from  the  evidence 
"that  the  goods  sued  for  were  never  delivered 
to  the  defendant,  and  for  this  reason  an  ac- 
tion upon  account  could  not  be  maintained," 
It  Is  only  necessary  to  consider  two  grounds 
of  the  motion  for  new  trial.  These  are  as 
follows:  "(3)  Because  the  court  erred  in 
rendering  Judgment  In  favor  of  the  plaintiff, 
for  the  reason  that  under  the  evidence  the 
contract  was  an  executory  contract,  and  not 


an  executed  contract,  and  the  title  to  said 
property  did  not  imss  out  of  the  plaintiff  in- 
to the  defendant,  and  the  title  to  same,  un- 
der the  contract  of  shipment,  would  not  pass 
out  of  the  plaintifC  until  the  draft  attached 
to  the  bill  of  lading  was  paid,  because  the 
evidence  shows  that  the  shipment  was  made 
to  'order'  of  the  plaintiff.  (4)  Because  the 
court  erred  in  rendering  judgment  in  favor 
Of  the  plaintiff  against  the  defendant,  for 
the  reason  that  the  evidence  does  not  disclose 
any  delivery  of  the  merchandise  sued  for  to 
the  defendant  by  the  plaintiff,  or  any  ac- 
ceptance of  them  on  the  part  of  the  defend- 
ant, and  this  plaintiff  cannot  maintain  an 
action  for  the  purchase  price  of  the  mer- 
chandise against  this  defendant  in  plaintiff's 
suit  on  open  account"  The  question  in  the 
case  turns  upon  the  point  whether  there  had 
been  a  sale  of  the  articles  whose  purdiase 
price  was  sued  for— whether  the  contract  be- 
tween the  parties  was  executory  or  executed. 
It  Is  well  settled  that  delivery  of  goods  is 
essential  in  order  to  maintain  an  action  for 
the  purchase  price.  It  is  true  that  actual 
delivery  may  be  diepensed  with  by  agree- 
ment of  the  parties,  and  also  true  that  by 
constructive  delivery  (where  such  is  shown 
by  the  evidence)  actual  manual  possession  of 
the  goods  by  the  vendee  is  not  necessary  to 
complete  the  sale.  But  to  complete  the  sale 
of  personalty  there  must  be  a  relinquishment 
by  the  vendor  to  the  vendee  of  dominion  and 
control  of  the  property  sold.  The  evidence 
in  this  case  shows  that  the  parties  contem- 
plated a  cash  transaction,  and  that  actual  de- 
livery should  be  had  before  the  sale  was 
complete.  Under  Civ.  Code  1895,  i  3546,  "uo- 
tll  delivery  is  made  or  dispensed  with,  the 
goods  are  at  the  risk  of  the  seller,"  and  "if  a 
purchaser  refuses  to  take  and  pay  for  goods 
bought  the  seller  may  retain  them  and  re- 
cover the  difference  between  the  contract  and 
tlie  market  price  at  the  time  and  place  of  de- 
livery, or  he  may  sell  the  property,  acting  for 
this  purpose  as  agent  for  the  vendee,  and  re- 
cover the  difference  between  the  contract 
price  and  the  price  on  resale,  or  he  may  store 
or  retain  the  property  for  the  vendee  and 
sue  him  for  the  entire  price."  Civ.  Code 
1896,  I  8661.  The  contract  was  an  executory 
and  not  an  executed  contract  for  the  reason 
that  Dilman  Bros.,  as  sellers,  took  a  bill  of 
lading  from  the  railroad  company  to  their 
own  order,  and  attached  draft  to  same  for 
the  purchase  price,  drawing  on  the  defend- 
ant, through  the  bank  of  the  defendant's  resi- 
dence. The  vendors  thereby  retained  title  to 
the  goods  in  themselves  until  the  draft  was 
paid  or  accepted  by  the  defendant  under  the 
contract  of  shipment,  thereby  rendering  the 
railroad  the  agent  of  the  seller,  and  not  the 
agent  of  the  buyer.  Furthermore,  under  the 
contract  of  shipment,  the  bill  of  lading  was 
security  for  the  draft,  and  neither  the  title 
nor  the  right  to  the  bill  of  lading  passed  to 
the  defendant,  but  the  title  to  theigpods  re- 
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malned  In  the  plaintiff.  For  these  reasons 
we  tbink  the  Judgment  of  the  trial  Judge  In 
graoting  a  new  trial  was  right 

Tlie  case  of  Maddoz  t.  Wagner,  111  Ga. 
146,  36  S.  E.  609,  lays  down  the  rule  that 
a  breach  of  an  executory  contract  for  the 
purchase  of  goods  will  not  support  an  action 
upon  an  open  account  for  the  price  thereof. 
Tlien,  was  this  an  executory  contract?  The 
goods  were  ordered  by  telegram  and  were 
consigned  to  the  order  of  the  shippers.  One 
of  the  stipolatlonB  of  the  bill  of  lading  was 
as  follows:  "Not  negotiable.  If  the  word 
•order'  is  written  Immediately  before  or  after 
tlie  name  of  the  party  to  whose  order  the 
property  is  consigned,  the  surrender  of  the 
bill  of  lading,  properly  indorsed,  shall  be 
r«qnlred  befwe  the  delivery  of  the  property 
at  destination,  as  provided  by  section  9  of 
tbe  conditions  of  the  auiform  bill  of  lading, 
on  the  back  thereof."  And  on  the  hacli  of 
tbe  bill  of  lading  was  the  following:  "(9) 
If  the  word  'order'  is  written  hereon  imme- 
diately before  or  after  tbe  name  of  the  party 
to  whose  order  the  property  is  consigned 
(without  any  conditions  or  limitations  other 
than  the  name  of  a  party  to  be  notified  of 
tbe  arriTal  of  the  property),  the  surrender 
of  this  bill  of  lading  properly  indorsed  shall 
be  required  before  the  delivery  of  the  prop- 
erty at  destination.  If  any  other  than  tbe 
aforesaid  form  of  coustgnment  is  used  here- 
in, the  said  property  may,  at  the  option  of 
the  carrier,  be  delivered  without  requiring 
tbe  production  or  surrender  of  this  bill  of 
lading."  As  before  stated,  this  bill  of  lad- 
ing was  attached  to  a  draft  for  tbe  purchase 
price  drawn  on  the  Patterson  Produce  &  Pro- 
vision Company,  and  under  Civ.  Code  1895, 
i  3551,  neither  the  title  to  the  goods  nor  the 
right  to  tbe  bill  of  lading  passed  to  them 
mtil  they  either  accepted,  or  accepted  and 
secured,  or  paid,  that  draft  As  held  by  tbe 
Supreme  Court  In  F'armers'  &  Traders'  Bank 
f.  Allen-Holmes  Company,  122  Ga.  69,  49 
S.  EX  817:  "Under  the  very  terms  of  the  con- 
tract of  shipment  tbe  carrier  obligated  it- 
self to  transport  the  car  and  hold  it  subject 
to  tbe  orders  of  the  holder  of  the  bill  of  lad- 
ing, whether  such  holder  was  the  party  to 
wbom  the  bill  of  lading  was  originally  is- 
sued or  his  assignee."  So  that  delivery  to 
tbe  carrier  was  never  delivery  to  the  Patter- 
son Produce  &  Provision  Company,  unless  it 
became  the  holder  of  the  bill  of  lading  in 
one  of  the  ways  pointed  out  In  section  3554. 
It  did  not  pay  the  draft.  There  was  no  de- 
livery. The  manner  of  the  shipment  proved 
tbe  contract  of  sale  to  be  executory — such  a 
contract  as,  under  the  dedsiou  in  Maddoz 
T.  Wagner,  supra,  would  not  support  tbe  ac- 
tion npon  open  accoimt 

The  case  of  Woodward  t.  Solomon,  7  Ga. 
246,  cited  by  learned  counsel  for  plaintiff  in 
error,  does  not  rule  contrary  to  what  we  now 
bold.  In  that  case  tbe  vendor  had  been  paid 
in  fnll  for  his  property,  and  in  writing  relln- 
Quisbed  dominion  and  control  to  the  vendee. 


In  tbe  Woodward  Case  the  vendee,  having 
paid  the  price,  not  only  had  the  right  of 
property,  but  was  also  entitled  to  the  posses- 
sion. The  vendor  did  everything  there  was 
to  be  done,  and  the  rule  laid  down  in  that 
case  is  merely  that.  If  there  is  nothing  to  be 
done  by  the  vendor,  tbe  title  passes  to  the 
vendee.  In  other  words,  the  court  was  sim- 
ply discussing  the  question  of  title  to  prop- 
erty under  sales  generally.  As  said  by  Jus- 
tice Lumpkin,  in  Allen  v.  Hollis,  31  Ga.  143 
(1):  "When  goods  are  sold,  and  nothing  is 
said  as  to  the  time  of  delivery  or  time  of 
payment  and  everything  the  seller  has  to  do 
is  complete,  the  property  vests  in  the  buyer." 
And,  after  remarking  that  Broom's  Commen- 
taries upon  the  Common  Law  contained  more 
law  than  any  volume  of  its  size  extant  he 
quotes  from  that  book  as  follows:  "Prop- 
erty in  specific  chattels  may  pass  without 
delivery.  It  will  so  pass  when,  at  the  time 
of  tbe  bargain,  everything  is  alrealy  done 
which  according  to  the  intentions  of  the  par- 
ties was  necessary  to  transfer  tbe  property. 
An  appropriation  of  tbe  property,  being 
equivalent  to  a  delivery  by  the  vendor  and 
the  assent  of  the  vendee  to  take  the  specific 
chattels  and  pay  the  price,  is  equivalent  to 
his  accepting  possession.  The  effect  of  the 
contract,  therefore,  is  to  vest  the  chattel  in  ■ 
the  bargainee."  The  rule  is  nothing  more 
nor  less  than  that  transfer  of  title  (tbe  right 
of  property)  is  equivalent  to  delivery  and  dis- 
penses with  it  The  doctrine  has  no  applica- 
tion in  this  case,  for  the  vendor  in  this  case 
expressly  reserved  title  by  attaching  the  bill 
of  lading  to  the  draft 

If  Dilman  Bros,  had  consigned  the  goods 
directly  to  the  Patterson  Produce  &  Provision 
Company,  title  would  have  passed  to  the 
consignee;  and,  delivery  to  the  carrier  being 
delivery  to  the  consignee,  nothing  would  have 
remained  for  the  vendor  to  do,  and  the  case 
would  have  been  properly  brought.  But  the 
evidence  shows  that  the  vendors  in  this  case 
did  not  intend  to  dispense  with  delivery. 
That  usual  essential  of  a  sale  was  still  in- 
complete, and  title  was  retained  in  order  to 
make  the  execution  of  the  contract  depend- 
ent upon  payment.  "The  general  rule  is  tbat 
when  one  orders  goods  from  a  distant  place, 
to  be  shipped  by  a  common  carrier,  and  the 
order  is  accepted  and  the  goods  shipped,  the 
delivery  to  the  common  carrier  is  delivery  to 
the  purchaser,  tbe  common  carrier  being  tbe 
agent  of  the  purchaser  to  receive  them;  and 
wlien  this  is  done  the  title,  without  more, 
passes  from  the  vendor  to  the  vendee.  If, 
however,  the  vendor  of  the  goods  is  not  sat- 
isfied of  the  solvency  of  the  purchaser,  or  Is 
doubtful  thereof,  or  wishes  to  retain  the  title 
himself,  be  may  vary  this  rule,  when  he 
makes  the  consignment  and  delivers  the 
goods  to  the  carrier,  by  taking  the  bill  of 
lading  from  the  carrier  to  his  own  order. 
When  the  vendor  does  this,  it  is  evidence  that 
he  does  not  part  with  the  title  of  the  goods 
shipped,  but  retains  the  same  until  the  draft 
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which  he  sends  with  the  bill  of  lading  ts  ac- 
cepted or  paid."  Delivery  of  personal  goods 
may  be  evidence  of  tltla  Title  is  not  neces- 
sarily d^endent  apon  delivery.  But  there 
can  certainly  be  no  sale  without  change  of 
title.  There  was  no  error  In  granting  a  new 
trial. 

It  is  not  necessary  to  consider  the  other 
questions  raised  In  the  record.  While  It  Is 
true,  as  a  general  rule,  that  the  first  grant 
of  a  new  trial  on  the  part  of  the  trial  court 
will  not  be  reviewed  or  controlled,  still  the 
general  rule  as  to  the  dlscretlou  of  the  pre- 
siding Judge  In  granting  a  first  new  trial  does 
not  apply  when  the  new  trial  is  granted  sole- 
ly on  a  question  of  law. 

Judgment  affirmed. 


FOOTB  ft  DA  VIES  CO.  v.  HOUOHIN  iSTQ. 

CO.    (No.  283.) 
(Court  of  Appeals  of  Oeorgia.    June  26,  19070 

1.  OONTKAOTB — CONTBACT  TO  CONSTEUCT  MA- 

CHINK— Duty  of  Manufactukeb. 

A.,  a  manufacturer  of  machinery,  entered 
into  a  contract  with  B.,  a  boolcbinder,  to  con- 
struct for  him  a  "book-covering  machine"  ac- 
cording to  B.'a  design.  The  machine  was  an 
experiment,  and  there  was  doubt  as  to  its 
practical  success  when  completed.  B.  therefore 
agreed  with  A.  "to  i>ay  all  the  expenses  incur- 
red in  getting  up  the  machine,  whether  the  ma- 
chine finally  met  with  B.'s  approval  or  not." 
Held;  (a)  In  the  construction  of  the  machine 
A.  was  under  an  implied  obligation  to  use  rea- 
sonably proper  and  suitable  material  and  to  per- 
form the  work  of  construction  in  a  reasonably 
skillful  manner,  (b)  If  the  machine,  when  com- 
pleted, was  not  suited  to  the  purpose  intended 
and  was  a  failure,  and  such  unsatisfactory  re- 
sult was  due  to  the  inferior  quality  of  the  ma- 
terial used  by  A.  in  its  construction  and  to  the 
unskillful  manner  in  which  he  performed  the 
work,  B.  would  be  released  from  his  contract  to 
pay  all  the  expense  incurred  by  A.  in  getting  up 
the  machine. 

2.  Sakb. 

In  a  suit  by  A.  against  B.  to  recover  the  ex- 
pense incurred  in  constructinr  the  machine,  an 
answer  setting  up  the  facts  indicated  in  the  fore- 
going headnote  as  the  causes  for  the  failure  of 
the  machine  to  produce  satisfactory  results  con- 
stituted a  good  defense,  and  evidence  offered  in 
support  thereof  should  have  been  allowed  and 
submitted  to  the  consideration  of  the  jury. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  .Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  the  Houchin  Manufacturing  Com- 
pany against  the  Foote  &  Davies  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Cbas.  W.  Smith,  for  plaintiff  in  error. 
Candlers,  Thomson  &  Hirscb,  for  defendant 
in  error. 

HILL,  C.  J.  The  plaintiff  In  the  court  be- 
low was  a  manufacturer  of  machinery,  and 
the  defendant  was  a  publisher  and  bookbind- 
er. The  president  of  the  defendant  company 
desired  to  have  constructed  a  book-covering 
machine,  and,  acting  for  bis  company,  em- 


ployed the  defendant  to  construct  such  a  ma- 
chine. As  the  machine  seems  to  have  bad  no 
model,  but  was  novel  and  experimental,  there 
was  some  doubt  as  to  its  practical  success. 
The  plaintiff,  therefore,  while  willing  to  un- 
dertake its  construction,  and  though  it  had 
faith  in  its  ability  to  construct  the  machine 
to  meet  the  views  of  the  defendant,  was  un- 
willing to  attempt  the  experiment  without  a 
special  contract  This  contract  was  entered 
into  by  the  parties,  and  is  evidenced  by  the 
following  two  letters : 

"Atlanta,  Ga..  April  1.  1904. 

"Messrs.  Foote  &  Davies,  City — Gentlemen; 
With  further  reference  to  the  conversation 
bad  with  our  Mr.  Houchin,  we  beg  to  advise 
you  that  we  are  entering  your  order  for  one 
of  the  machines  referred  to  upon  the  follow- 
ing conditions:  Ail  expenses  that  we  may 
incur  In  getting  up  this  machine,  whether  the 
machine  finally  meets  your  approval  or  not, 
will  be  borne  by  yon.  While  we  have  every 
reason  to  believe  that  we  will  get  up  a  ma- 
chine to  successfully  meet  your  views,  yet 
we  could  not  attempt  to  make  the  experiment 
at  our  expense.  We  write  this,  so  that  there 
may  be  no  misunderstanding  between  ns,  and 
ask  yon  to  acknowledge  receipt  of  this  letter, 
agreeing  with  our  requirements,  and  we  will 
proceed  with  the  machine  without  farther 
delay. 

"Tours  truly, 
"Houchin  Manufacturing  Company." 

In  reply  to  this  letter,  the  Foote  &  Davies 
Company  wrote  as  follows : 

"Atlanta,  Ga.,  April  2,  1904. 

"The  Houchin  Mfg.  Co.,  116  Oamett  St, 
City — Gentlemen:  Yours  of  the  1st  is  our 
understanding  of  the  contract  for  baildlng 
machine. 

"Touts  Tery  truly, 

"Foote  &  Davies  Company." 

Under  the  contract  entered  into  by  these 
two  letters,  the  machine  was  completed.  It 
proved  to  be  unsuccessful,  and  on  the  refusal 
of  the  Foote  &  Davies  Company  to  pay  the 
expense  of  constructing  the  same  the  Houch- 
in Manufacturing  Company  brought  suit 
against  the  Foote  &  Davies  Company  for  the 
expenses  incurred  in  getting  up  the  machine. 
The  suit  was  based  upon  the  foregoing  con- 
tract In  addition  to  the  answer,  making  a 
general  denial  of  Indebtedness,  the  Foote  & 
Davies  Company  filed  an  amendment  thereto, 
as  follows:  "Defendant  says  that  the  ma- 
chine which  plaintiff  built  for  It  was  proper- 
ly planned,  and,  if  properly  and  carefully 
built,  would  have  been  serviceable  and  of 
great  value  to  the  defendant,  but  that.  In- 
stead of  Its  having  been  properly  built  it 
was  built  so  carelessly  and  of  such  inferior 
material,  and  the  work  thereon  was  so  in- 
ferior, that  said  machine  is  unserviceable 
and  of  absolutely  no  value  to  the  defendant" 
This  amendment  was  allowed.  On  the  trial 
of  the  case  the  defendant  offered  proof  in 
support  of  this  amended  answer,  which  was 
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rejected  by  the  court;  as  In  the  opinion  of  the 
court,  under  the  terms  of  the  contract,  the 
defendant  took  the  risk  ot  everTthIng  In  the 
contract  In  connection  with  the  conatmctlon 
of  the  machine.  The  court  permitted  the  de- 
fendant to  show  the  market  valne  of  the  ma- 
terial that  wag  put  Into  the  machine,  but  re- 
fQBed  to  allow  the  defendant  to  show,  either 
that  such  material  waa  of  proper  quality  to 
put  Into  the  machine  or  that  the  machine  was 
constructed  in  a  suitable  and  workmanlike 
manner,  and  for  these  reasons  was  worthless. 
Tbe  Jury  found  a  verdict  for  the  plaintiff  for 
tbe  full  amount  and  the  defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled, 
and  the  plaintiff  excepted. 

Tbe  only  material  exceptions  to  be  con- 
sidered by  this  court  are  the  exceptions  to 
tbe  mllnga  of  tbe  trial  court  In  refusing  to 
allow  evidence  to  be  Introduced  by  the  de- 
fendant in  support  of  tbe  averments  set  up 
lo  tbe  amended  answer  and  in  charging  the 
jnry  that  under  the  contract  In  the  case  tbey 
conid  not  consider  the  allegations  that  the 
machine  was  not  constructed  In  a  proper  and 
workmanlike  manner,  but  was  very  Improp- 
erly and  carelessly  constructed,  and  of  in- 
terior material,  and  the  work  on  It  was  infe- 
rior, and  that  as  a  result  the  machine  was  not 
senrlceable,  and  was  of  no  value  to  the  de- 
fendant Tbe  machine  In  question  was  the 
conception  of  Mr.  Foote,  the  president  of 
the  defendant  corporation,  and  It  was  under- 
stood that  it  was  an  experiment  and  its 
practical  utility,  when  constructed,  was  doubt- 
ful. Mr.  Foote  testified  that  during  the  con- 
struction of  the  machine  by  the  plaintiff  be 
vag  personally  present  a  great  deal  of  the 
time,  and  made  repeated  objections  to  the 
material  that  was  going  into  tbe  macbine  and 
to  tbe  ctmracter  of  the  workmanship;  but 
these  objections  were  disregarded.  We  think 
the  trial  oonrt  erred  In  its  construction  of 
the  contract  in  question.  We  think  that  tm- 
der  this  contract  there  was  an  implied  ob- 
ligation on  the  part  of  the  plaintiff  to  con- 
struct the  machine  skillfully  and  in  a  work- 
manlike manner,  and  to  make  a  selection  of 
propw  material  to  be  used  in  it  If,  after 
using  sudi  skill  and  selecting  such  material, 
the  macbine  as  completed  did  not  prove  to  be 
a  snccessfal  exi)eriment,  the  defendant  was 
nerertbeless  bound  to  pay  the  expense  of 
its  constraction.  It  seems  to  us  that  it 
wonld  be  an  unreasonable  interpretation  to 
place  upon  the  contract  that  however  un- 
skillfnlly  made  and  however  Inferior  and  un- 
snited  the  material  used,  the  defendant  was 
neTertheless  bound  to  pay  all  exp^ense  In- 
corred  In  connection  therewith.  It  seems  to 
OS  far  more  reasonable  to  say  that  if  the 
■nanufacturertg,  after  using  proper  skill  and 
workmanship  and  ordinarily  good  material, 
bad  nevertheless  failed  In  making  a  success- 
ful macbine  according  to  the  plans  of  the  de- 
fendant it  was  twund  to  pay  the  expense  in- 
enrred. 

Any  other  construction.   In   our  opinion, 


would  place  tbe  defendant  at  an  unfair 
disadvantage  and  mtirely  at  the  mercy  of 
the  plaintiff.  In  the  case  of  Cannon  v.  Hunt 
116  Ga.  452,  42  S.  B.  784,  the  Suprone  C!ourt 
held  that  If  tbe  particular  kind  of  material 
to  be  furnished  and  the  manner  In  which 
the  work  is  to  be  done  are  not  specified  in 
a  contract  tbe  contractor  is  at  liberty,  and 
Is  under  a  corresponding  dnty,  to  himself 
make  a  selection  of  proper  material  and  to 
perform  tbe  wcark  in  tbe  manner  in  which  it 
should  be  done.  No  particular  kind  of  ma- 
terial Is  specified  in  tbe  contract  now  under 
consideration  to  be  used  in  the  construction 
of  the  machine,  nor  does  the  contract  say 
anything  as  to  the  manner  in  which  the  work 
of  couBtructlon  should  be  performed.  But 
we  think  that  the  law  wrote  Into  the  contract 
the  obligation  to  use  reasonably  suitable  ma- 
terial and  to  do  reasonably  skillful  work  in 
the  construction  of  the  machine  If  the  ma- 
chine was  a  failure,  and  was  not  reason- 
ably suited  to  the  purpose  for  which  It  was 
constructed  and  Intended,  and  this  was  be- 
cause of  defective  and  unsuitable  material 
and  careless  and  unskillful  workmanship, 
and  not  because  of  any  defect  in  the  plan 
thereof  as  indicated  by  tbe  defendant  we 
think  these  facts  would,  if  proved,  constitute 
a  good  defense,  and  would  not  be  repugnant 
to  the  terms  of  tbe  contract  between  the 
parties.  Of  course,  if  Foote  was  present  di- 
recting the  work,  and  saw  the  material  used 
and  tbe  character  of  the  work  done,  and 
made  no  objection,  this  plea  would  not  avail 
tbe  defendant. 
Judgment  reversed. 


TAYLOR  V.  CHAMBERS.    (No.  357.) 
(Court  of  Appeals  of  Oeorgia.     June  20,  1907.) 

1.  Slawdkr— Pbivileqkd  Communications. 

Communications  which  wonld  otherwise  be 
slanderous  are  protected  as  privileged,  if  made 
in  ^ood  faith  by  tbe  Injured  person  m  the  prose- 
cution of  an  inquiry  regardintr  a  crime  which 
he  believes  to  have  been  committed  upon  his 
property,  and  for  the  purpose  of  detecting  the 
criminal  or  bringing  him  to  punishment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  (130.] 

2.  PlXADINO— AmKDUEKT    OT  Pktition— Bf- 
rEcr. 

A  petition  may  be  amplified  by  amendment. 
Such  an  amendment  voluntarily  made,  may 
cure  errors  previously  committed  by  the  court 
in  the  amending  party's  favor  as  to  the  original 
sufficiency  of  the  pleadings. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  S  736.] 

8.  Tbial— Right  to  Open  anu  Close. 

A  partial  plea  of  justification  will  not  en- 
title tbe  defendant  in  a  slander  suit  to  open  and 
conclude. 

[Ed.  Note.— For  ct^es  in  point  see  (3ent.  Dig. 
vol.  46,  Trial,  i  47.] 

(Syllabus  by  the  Court) 

Error  from  City  C!ourt  of  Nashville;  H.  B. 
Peeples,  Judge. 
Action  by  Frank  Cbambars  against  H.|T. 
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Taylor.    Judgment  for  plalntUt,  and  defend- 
ant brings  error.    Reversed. 

Bule  &  Knight,  for  plaintiff  In  error.  J. 
W.  Powell,  W.  O.  Harrison,  and  Alexander 
&  Gary,  for  defendant  in  error. 

POWELL,  J.  An  action  for  slander  was 
brought  by  Chambers  against  Taylor.  The 
petition  as  amended  alleged,  in  substance, 
that  the  defendant  had  said  to  H.  W.  Orlffln, 
Samuel  Long,  J.  D.  Hutchinson,  J.  F.  Robin- 
son, W.  W.  Bird,  W.  F.  Matthls,  Joel  W. 
Parrlsh,  Willie  Lasslter,  and  Eddie  Lassit- 
er  that  the  plaintiff  had  burned  a  certain 
house  of  the  defendant,  thereby  Intending 
falsely  and  maliciously  to  Impute  to  the 
plaintiff  a  felony,  the  crime  of  arson.  In 
the  fourth  paragraph  it  is  alleged  that  the 
defendant  also  tried  to  hire  Long  to  swear 
that  the  plaintiff  confessed  the  crime  In 
the  sixth  paragraph  it  is  alleged  that  ou  the 
preliminary  trial,  at  which  the  plaintiff 
stood  charged  with  this  offense,  the  defend- 
ant imder  oath  publicly  proclaimed  that  the 
plaintiff  had  burned  the  house.  In  the  sev- 
enth paragraph  it  is  alleged  that  the  defend- 
ant attempted  to  indict  the  plaintiff  before 
the  grand  Jury  for  the  offense,  but  failed. 
The  defendant  denied  all  the  allegations  of 
the  petition,  bat  set  up  additionally:  "That 
it  is  true  that  in  December,  1904,  one  of  his 
houses,  out  of  which  plaintiff  had  Just  mov- 
ed, was  mysteriously  burned,  and  all  the  cir- 
cmnstances  {Minted  toward  plaintiff  being 
the  perpetrator  of  the  deed;  that  In  good 
fnlth  and  in  performance  of  a  private  and 
public  duty  he  made  affidavit  and  had  plain- 
tiff arrested  for  committing  said  act;  that 
all  words  spoken  by  him  were  in  furtherance 
of  the  belief,  from  facts  and  circumstances 
imown,  that  plaintiff  committed  the  act,  and 
not  from  a  wanton  and  malicious  mind  on 
the  part  of  defendant,  and,  although  a  com- 
mittnl  court  did  not  find  plaintiff  guilty,  the 
facts  and  circumstances  surrounding  the 
whole  transaction  point  strongly  to  his  being 
the  perpetrator;  that  defendant  has  never 
since  said  committal  trial  attempted  to  push 
In  any  manner  such  charge  against  plaintiff, 
preferring  to  let  the  matter  drop  agalnM 
him,  merely  from  his  own  choice,  and  not 
from  a  belief  of  the  innocence  of  plaintiff." 
The  defendant  also  demurred  generally  and 
specially;  but  we  do  not  deem  It  profitable 
to  report  the  grounds  herein. 

There  was  no  evidence  as  to  the  communi- 
cation of  the  alleged  slander  to  any  of  the 
persons  named  in  the  petition,  except  H.  W. 
Griffin,  Ed  Lasslter,  and  Will  Lasslter.  Aft- 
er swearing  out  a  warrant  against  Chambers 
charging  bim  with  arson,  Taylor,  in  pur- 
suance to  directions  from  the  magistrate, 
went  to  Griffin,  on  whose  place  Chambers 
was  living  at  the  time  of  the  fire,  and  told 
him  that  the  house  had  been  burned,  and 
that  he  desired  to  get  the  man  who  did  It; 


that  from  circumstances  he  was  led  to  be- 
lieve that  Chambers  was  the  guilty  person; 
and  that,  desiring  to  prove  Chambers'  where- 
abouts on  the  night  in  question,  he  had  come 
to  bim  (Griffin)  for  information  as  to  that 
fact  Ed  Lcusiter  was  the  person  who  dis- 
covered that  the  house  was  on  fire;  and,  he 
having  expressed  the  belief  that  Chambers 
had  burned  the  bouse,  the  defendant  In  dis- 
cussing the  matter  agreed  with  bim.  Will 
Lasslter  was  also  a  witness  to  material  cir- 
cumstances in  connection  with  the  criminal 
prosecution,  and  in  discussing  the  case  with 
him  the  defendant  expressed  the  belief  that 
Chambers  was  gnlity.  There  was  no  evi- 
dence supporting  the  other  allegations  of  the 
petition.  Taylor  testified  to  a  state  of  facts 
indicating  utmost  good  faith  In  his  discuss- 
ing with  the  witnesses  the  plaintiff's  sus- 
pected connection  with  the  burning  of  the 
house.  The  Jury  returned  a  verdict  for  $300 
in  favor  of  the  plaintiff. 

L  "Any  person  may  speak,  write  and  pub- 
lish his  sentiments  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  liberty." 
Const.  Ga.  art  1,  par.  15  (Civ.  <3ode  1895,  I 
5712).  It  Is  not  an  abuse  of  this  liberty  for 
one  who  has  had  his  property  burned,  and 
who  suspects  another  of  having  set  it  on  fire, 
to  institute  a  criminal  proceeding  against 
the  latter,  and,  in  connection  therewith  and 
in  the  preparation  of  the  case,  to  make  bona 
fide  statements  of  his  suspicions  and  grounds 
of  suspicion  to  third  persons,  who  would 
likely  possess  evidence  as  to  the  guilt  or  In- 
nocence of  the  accused,  with  the  view  of 
ascertaining  bow  far  th^  knowledge  and  In- 
formation would  corroborate  or  weaken  the 
charge  made;  and  this  is  true,  whether  the 
suspicions,  if  bona  fide  entertained,  were 
well-founded  or  not  Such  communications 
are  privileged,  and,  If  not  maliciously  made, 
are  not  actionable.  In  a  slander  suit  based 
upon  such  communications,  malice  is  not 
presumed,  and  the  burden  of  showing  the 
same  Is  upon  the  plaintiff.  These  principles 
are  well  recognized,  and  from  an  abundance 
of  authority  we  cite  only  the  following: 
CiT.  Code  1895,  |  8810:  VMitress  r.  Rosaer, 
73  Oa.  639;  Newell  on  Slander  and  Libel 
(2d  Ed.)  p.  600,  18  98-100;  Id.  p.  478, 1  68. 

2,  3.  In  regard  to  rulings  upon  the  plead- 
ings in  the  trial  court:  The  amendments 
made  to  the  t>etition  cured  any  error  commit- 
ted in  overruling  the  demurrers,  except  as 
follows:  The  demurrer  to  the  latter  portion 
of  the  fourth  paragraph  of  the  petition 
should  have  been  sustained;  likewise  the  de- 
murrer to  the  sixth  and  seventh  paragraphs. 
The  defendant's  plea,  not  admitting  the  nse 
of  the  words  charged  In  the  manner  allied, 
was  not  such  a  plea  of  Justification  as  to 
give  the  defendant  the  right  to  open  and  con- 
clude. There  was  no  error  in  allowing  the 
petition  to  be  made  more  specific  by  amend- 
ment 

Judgment  reversed. 
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TRAnxm,  SPENCER  ft  CO.  t.  BBIM- 
BEBT.   (No.  353.) 

(Conrt  of  Appeals  of  Georgia.     Hay  24,  1907.) 

1.  CoRTBAcra  —  CoNSTRUcnoH  —  TntB  as  o» 

THE  ES8KNCE  OF  THK  CONTBACT. 

Time  is  of  the  eisence  of  a  contract,  wlien 
tlie  nature  of  the  contract  ia  such  as  to  indicate 
tlitt  tbia  must  have  been  the  intention  of  the 
parties.  In  order  for  a  proposition  to  be  bind- 
ing upon  him  who  makes  the  proposal,  the  op- 
posite party  must  accept  it  before  the  tune  fixed 
for  the  performance  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dl(. 
Tol.  11,  Contracts,  U  939-913.] 

2.  Sake. 

In  a  case  where  B.  agreed  in  writing  to 
pay  to  the  creditors  of  C,  in  the  event  that  they 
■"may  herpafter  accept  my  offer  of  settlement, 
•  •  •  50%  of  principal  in  full  settlement  of 
nid  claims,  paying  25%  February  1,  and  25% 
.\pril  1,  1S09,"  and  D.,  one  of  the  creditors,  ac- 
cepted the  proposition  on  May  16,  1899,  B. 
was  not  bonnd  thereby  to  pay  the  said  50  per 
cent,  for  the  reason  that  an  acceptance  after  the 
date  proposed  for  payment  ia  not  acceptance 
within  a  reasonable  time. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {  67.] 

3.  Samk. 

The  evidence  disclosing  the  above  state  of 
facts,  in  an  action  brought  to  recover  the  60 
per  cent,  proposed  to  be  paid,  it  was  not  error 
to  award  a  nonsuit 
(Syllabcs  by  the  Court) 

Error  from  Superior  Conrt,  Mitchell  Ooan- 
ty;  W.  N.  Spence,  Judge. 

Action  by  Traylor,  Spencer  ft  Co.  against 
M.  F  Brimbery.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

L  A.  Busb  ft  Sons  and  W.  R.  Hammond, 
for  plaintiffs  In  error.  Pope  ft  Bennet,  for 
defendant  In  oror. 

RUSSBLiL,  J.  Traylor,  Spencer  ft  Co. 
brought  suit  In  a  justice's  court  against  M. 
F.  Brimbery.  Attached  to  the  summons  was 
the  following  account:  "Winston,  N.  C, 
July  15.  1899.  M.  F.  Brimbery,  In  Account 
with  Traylor,  Spencer  ft  Company.  Terms: 
1/2  Feb.  ist;  1/2  April  1st,  1899.  July  16. 
To  cash  acct.  settlement  and  transfer  acct  vs. 

A.  B.  Brimbery,  at  50%,  $66.37."  The  case 
▼as  appealed  to  the  superior  court,  and  upon 
introduction  of  the  plaintiff's  evidence  a  non- 
suit was  awarded. 

The  plaintiff  introduced  the  following  writ- 
ing: "Camilla,  Oa.,  Dec.  23,  189a  In  con- 
sideration that  the  stock  of  goods,  notes,  ac- 
counts, and  other  property  belonging  to  A. 

B.  Brimbery  Is  hereby  placed  In  my  hands 
for  disposition,  I  hereby  agree  to  pay  to  I. 
A.  Bush  ft  Sons,  attorneys  at  law,  for  such 
of  creditors  of  A.  B.  Brimbery  as  have  not 
already  accepted  my  offer  of  50%  In  full  set- 
tlement of  claims,  their  pro  rata  share  of  the 
proceeds  of  aald  stock  of  goods,  notes,  and 
accounts,  etc.,  as  soon  as  the  same  can  be 
reduced  to  cash  by  me.  In  the  event  that 
Said  creditors  may  hereafter  accept  my  offer 
of  settlement,  as  made  to  I.  A.  Bush  ft  Sons, 
attorneys  aforesaid,  I  agree  to  pay  them  50% 


of  principal  in  full  settlement  of  said  claim, 
paying  2S%  February  1,  and  25%  April  1, 
1890.  Claims  as  follows:  French,  Morris 
&  Co.,  $100.95;  Loomls  ft  Hart  Mfg.  Co., 
$49.10;  Atlanta  Wooden  Ware  Ca,  $43.46: 
Traylor,  Speucer  ft  Co.,  $127.00;  Cumberland 
Paper  Co.,  $67.16;  Ware  Fur  Mfg.  Co.,  $72.00; 
Wilber  Seed  Co..  $32.00;  John  C.  Vogler.  $38.- 
25;  W.  H.  Marks  ft  Co.,  $23.60  (paid);  Waxel- 
baum  Pepper  Co.,  $49.01).  [Signed]  M.  F. 
Brimbery." 

I.  A.  Busb  testified  for  the  plaintiffs  that 
I.  A.  Busb  ft  Sous  were  attorueys  fur  the 
plaintiffs  when  the  agree  :ient  was  signed  by 
M.  F.  Brimbery.  A.  B.  Brimbery,  a  son  of 
defendant,  failed  in  business  and  turnod  over 
to  L  A.  Bnsh  bis  stock  of  merchandise  and 
other  property  for  the  be  eflt  of  his  creditors. 
M.  F.  Brimbery  claimed  to  t>e  one  of  A.  B. 
Brimbery's  largest  creditors.  The  said  M. 
F.  made  the  proposition  set  out  in  the  agree- 
ment, and  by  consmt  of  A.  B.  Brimbery  I. 
A.  Bush  ft  Sons  turned  all  the  property  of 
A.  B.  Brimbery  over  to  M.  F.  Brimbery. 
Soon  after  this  M.  F.  Brimbery  sold  the  stock 
of  goods  for  $2,000  or  $2,200.  Witness  was 
not  able  to  state  the  amount  realized  out  of 
the  other  property.  He  further  testlfled  that 
Marshall  E.  Bush,  a  witness  on  the  former 
trial  of  the  case,  was  dead;  that  the  said  de- 
ceased witness  testified,  on  the  former  trial, 
that  as  soon  as  he  was  authorized  by  plain- 
tiffs in  this  case  he  notified  said  Brimbery 
that  he  would  accept  his  proposition  of  50 
per  cent  on  the  dollar  as  full  settlement.  L 
A.  Bush  further  testified  that  he  knew  that 
M.  F.  Brimbery  was  notified  by  M.  B.  Bush, 
because  he  talked  to  him  about  It  sev»al 
times.  The  notice  of  acceptance  was  given 
M.  F.  Brimbery  after  the  dates  named  in 
the  agreement  and  after  the  date  of  the 
letter  hereafter  In  evidence. 

The  plalntitts  introduce:!  In  evidence  the 
following  letter:  "Danville,  Va.,  May  16, 
18!I9.  Messrs.  I.  A.  Bush  &  Sons,  Camilla 
Georgia — Dear  Sirs:  In  reply  to  your  favor 
conceinin);  A.  B..Br:mber.v's  account,  would 
say  that  you  may  accept  40%  net  to  hs  In 
full  settlement  of  the  account  We  trust 
that  yon  will  close  the  matter  at  once. 
Traylor,  Spencer  ft  Company."  I.  A.  Bush 
then  testified:  "This  letter  from  Traylor, 
Spencer  &  Co.  to  I.  A.  Bush  &  Sons  came  by 
due  course  of  mail  from  the  post  office  ad- 
dress of  plaintiffs." 

Omitting  the  objections  to  the  magistrate's 
summons  and  to  the  peculiar  wording  of  the 
account  thereto  attached,  and  that  the  con- 
tract proposed  by  Brimbery  may  well  be 
construed  as  a  contract  between  the  defend- 
ant and  I.  A.  Bush  &  Sons,  attCH^eys  at  law, 
for  all  such  creditors  of  A.  B.  Brimbery  as 
have  not  already  accepted  the  offer  at  50  per 
cent  and  not  a  contract  for  the  plaintiffs  In- 
dividually, and  remembering  that  niceties  of 
pleading  are  not  required  in  Justices'  courts 
(Southern  Railway  Co.  v.  Oliver,  1  Ga.  App. 
730,  58  S.  E.  244),  we  come  to  ^e  controlling 


»  come  to  the  controlling 
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point  In  fbe  eaae.  We  have  no  dlfficnlty  In 
construing  the  suit  as  one  for  $65^7  In  cash, 
which  wonld  have  been  the  amount  due  If 
the  plaintiffs  had  accepted  the  proposition. 
If  the  plaintiffs  had  accepted  the  defendant's 
proposal,  he  would  have  owed  them  26  per 
cent  of  their  claim  on  February  1st,  and  26 
per  cent  on  April  Ist  and  this  debt  was  to 
be  discharged  In  cash.  He  had  been  in- 
trusted with  the  stock  of  goods,  and  If  this 
proposition  was  accepted  the  debt  did  not 
arise  altogether  from  the  contract;  but  the 
contract  was  also  evidence  of  the  amount 
he  was  to  pay.  Assuming,  then,  that  the 
statement  of  account  Is  sufficient  for  the 
purposes  of  a  Justice's  court,  and  that  suit 
was  brought  (as  is  apparent)  to  recover  under 
the  60  per  cent,  proposition,  and  not  the  pro 
rata,  was  the  evidence  so  insufficient  to  sus- 
tain the  allegations  that  a  nonsuit  ought  to 
have  been  awarded? 

We  think  that  the  case  was  properly  non- 
salted.  Admitting  that  the  evidence  har- 
monized with  the  summons  and  that  the  suit 
was  brought  to  recover  the  60  per  cent  of- 
fered, the  suit  must  fall  for  the  reason  that 
the  evidence  shows  that  the  offer  or  proposal 
to  pay  60  per  cent  was  not  accepted  until 
long  after  the  time  for  the  performance  of 
the  contract  had  passed.  The  proposal  can- 
not be  construed  to  be  held  out  Indefinitely, 
In  view  of  the  times  fixed  for  the  payments 
In  case  of  acceptance;  and  the  offer  would 
have  had  to  be  accepted  in  a  reasonable  time. 
To  a  proposal  made  December  23,  1898,  and 
payments  under  which  were  to  begin  Feb- 
ruary 1st  following,  an  acceptance  made  sev- 
eral months  thereafter  (during  May,  1899) 
would  not  be  an  acceptance  wlttiln  a  reason- 
able time.  It  is  evident,  from  the  terms  of 
the  writing  signed  by  Brimbery,  that  he  pro- 
posed to  pay  the  creditors  either  their  pro 
rata  share  of  the  proceeds  of  the  stock  of 
goods,  notes,  accounts,  etc.,  or  60  per  cent 
of  the  amount  of  the  claim  of  each  creditor, 
at  his  option.  If  be  honestly  administered 
the  trust  reposed  in  him,  the  creditor  would 
receive  his  pro  rata  share,  which  might  be 
more  or  less  than  60  per  cent  of  his  ac- 
count There  was  no  risk  in  this  to  Brim- 
bery. The  risk  was  on  the  creditor.  If  the 
creditor  accepted  the  SO  per  cent,  It  devolved 
the  risk  upon  Brlml)ery,  and  there  was  no 
risk  on  the  creditor,  thongh  his  pro  rata 
share  from  the  stock  of  goods  might  not  have 
amounted  to  10  per  cent  of  his  claim.  From 
the  very  nature  of  the  transaction  time  was 
of  the  essence  of  the  proposal  to  contract, 
and  of  the  contract  If  one  had  beea  made  by 
acceptance  on  the  part  of  the  creditor. 

If  the  creditor  liad  accepted  the  60  per 
cent  proposal  before  February  1,  1889,  Brim- 
bery would  have  been  bound  to  pay  the 
amounts  contracted  to  be  paid,  regardless  of 
what  the  stock  brought  and  whether  he  had 
sold  the  stock  or  not  He  would  have  been 
compelled  to  pay,  if  able  to  respond,  even  if 
the  atock  had  been  destroyed  by  fire.    In 


other  words,  he  took  all  the  chances.  The 
plalntifte  really  had  three  options.  They 
could  allow  Brimbery  to  sell  and  collect  for 
the  stock,  notes,  accounts,  etc^  and  take 
their  pro  rata  In  a  division  with  all  the 
creditors.  They  could  have  accepted  the  60 
per  cent  or  could  have  disregarded  Brim- 
bery's  proposal  altogether,  sued  the  debtor, 
A.  B.  Brimbery,  or  his  legal  representatlvci 
and  garnished  M.  F.  Brimbery,  obtained  a 
Judgment  for  the  full  amount  Justly  due  him. 
and  perhaps,  by  garnishment  have  collected 
his  entire  claim.  By  failing  to  accept  either 
of  Brimbery's  proposals,  he  Is  remitted  to 
the  latter  course  of  action. 
Judgment  affirmed. 


INORAM  T.  JACKSON  MBROANTILB  CO. 

,      (No.  397.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 
L  Gabnishment  — JuDoitENTS  Which  Wab- 

BANT— DoBtlANT  JUDGMENT. 

Under  Civ.  Code  1895,  f  3761,  no  Judgment 
shall  be  enforced  after  it  becomes  dormant. 

(a)  To  allow  a  dormant  judgment  to  subject 
money  through  a  process  of  garnishment  based 
thereon  would  be  to  enforce  it  in  violation  of 
this  section. 

(b)  A  Judgment  obtained  in  a  Justice's  court  is 
dormant  where  the  execution  Issued  thereon  is 
more  than  seven  years  old,  and  neither  the  ex- 
ecntion  nor  any  ofiScial  entry  thereon  has  been 
entered  upon  the  superior  court  execution  dock- 
et ;  and  this  is  true,  although  the  execution 
has  been,  within  the  period  named,  entered  up- 
on the  genwal  execution  docket. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Garnishment  i  8;  vol.  81,  Justices  ot 
the  Peace,  }  415.] 

2.  Same  — JuDoitKNT  AaAinsT  Defendakt— 

NECESsrrT. 

A  valid  existing  Judgment  against  the  de- 
fendant Is  a  condition  precedent  to  a  Judgment 
against  the  garnishee;  and  the  lat'er  may  con- 
test the  validity  of  the  judgment  aniinst  Uie  de- 
fendant, when  the  same  is  offered  as  a  basis 
for  a  Judgment  in  the  garnishment  case.  This 
is  true,  although  the  garnishee  has  failed  to 
make  answer,  or  has  answered  admitting  indebt- 
edness to  the  defendant  or  has  answered  deny- 
ing Indebtedness,  and,  upon  traverse,  the  issue 
has  been  found  against  nlm. 

[Ed.  Note.— For  cases  in  point  aee  Gent  Dig* 
vol.  24,  Garnishment  i  249.J 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Butts  Cotmty; 
0.  Lk  Redman,  Judge  pro  hac. 

Garnishment  proceedings  In  a  Justice's 
court  by  the  Jackson  Mercantile  Company, 
on  a  Judgment  obtained  against  J.  M.  In- 
gram,  against  J.  S.  Ingram,  administrator 
of  the  estate  of  Susan  P.  Ingram,  deceased. 
From  a  Judgment  of  the  superior  court  for 
plaintiff  on  certiorari  to  review  the  Judgment 
in  Justice's  court  for  the  garnishee,  the  gar> 
nlshee   brings   error.     Reversed. 

O.  M.  Duke,  for  plaintiff  In  error.  H.  M. 
Fletcher  and  Ray  &  Ray,  for  defendant  in 

error. 

POWEIili.  J.  On  May  16;  1897,  the  Jack- 
son Mercantile  C^mpuoy  recovered  Judgment 
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In  a  Jnatlce'B  ooort  asainat  J.  M.  Ingram. 
On  May  21,  1897,  execution  waa  laaned.  On 
Angoat  28,  1897,  the  ezecntion  was  placed 
npon  the  general  execution  docket  of  the 
county.  On  January  9,  1904,  an  entry  of 
nulla  bona  was  made  on  the  execution;  bnt 
neither  the  execution  nor  the  entry  of  nulla 
bona  has  ever  been  recorded  on  the  superior 
court  execution  docket  On  October  17,  1906, 
the  Jackson  Mercantile  Company  sued  out 
a  gamlsbment  proceeding  based  on  this  Judg- 
ment, and  caused  summons  of  garnishment  to 
be  served  upon  J.  S.  Ingram,  administrator 
upon  the  estate  of  Susan  P.  Ingram.  To  the 
answer  of  the  garnishee  there  were  filed  both 
an  objection  as  to  Its  being  sufSdent,  and  aa 
to  the  time  of  Its  filing,  and  also  a  trsTerae. 
When  the  execution  was  offered  on  the  trial, 
as  evidence  of  the  plaintiff's  Judgment 
against  the  defendant,  the  point  was  made 
that  it  was  dormant  The  Jury  found  In 
favor  of  the  garnishee.  The  plaintiff  sued 
out  certiorari;  and  on  the  hearing  in  the 
superior  court  the  Judge  pro  hac  vice  award- 
ed final  Judgment  in  favor  of  the  plaintiff, 
presumptively  npon  the  theory  that  the  an- 
swer of  the  garnishee  was  lnsu£9clent  or  not 
filed  in  time,  and  that  the  garnishee  was, 
therefore,  not  In  position  to  attack  the  va- 
lidity of  the  plaintiff's  Judgment 

1.  The  Judgment  was  dormant  This  Is 
clear.  When  a  Judgment  la  obtained  In  a 
Justice's  court.  In  order  to  prevent  dorman- 
cy, tlie  execution  and  entries  are  to  be  re- 
corded npon  the  supo'ior  court  execution 
docket,  not  upon  the  general  execution  dock- 
et The  record  upon  the  latter  docket  Is  for 
a  different  purpose.  Civ.  Code  1895,  |  S762; 
Colnmbns  Fertiliser  Co.  v.  Hanks,  119  Oa. 
050,  47  S.  E.  222;  Bountree  V.  Jones,  124  Ga. 
395,  62  S.  E.  326.  A  dormant  Judgment  is 
asleep  for  all  purposes,  legal  and  equitable; 
and  by  the  express  letter  of  Civ.  Code  1886, 
I  8761,  it  is  not  to  be  enforced.  Pabner  v. 
Inman,  126  Oa.  619,  66  S.  E.  229.  To  let  it 
seize  money  through  a  process  of  garnish- 
ment would  unquestionably  be  to  enforce  It, 
and  wonld  l>e  a  violation  of  the  law. 

2.  A  valid  existing  Judgment  against  the 
defendant  is  a  necessary  prerequisite  to  a 
Judgment  against  the  garnishee;  for  the  ex- 
istence of  such  a  Judgment  is  the  only  and 
adequate  answer  of  the  garnishee  to  the  de- 
fendant when  the  latter  calls  npon  him  for 
payment  of  the  indebtedness  existing  t>e- 
tween  them.  The  garnishee  may  by  aoBwer 
admit  Indebtedness  to  the  defendant  or,  I7 
failing  to  answer,  may  put  himself  Into  a 
poaltion  where  the  court  conclusively  pre- 
snmes  against  him  an  admission  of  such  In- 
debtedness, or  he  may  become  estopped  to 
deny  the  indebtedness,  by  reason  of  a  finding 
in  favor  of  a  traverse  to  his  answer.  Still 
be  Is  not  to  be  required  to  pay  to  the  plaintiff 
tbe  money  actually  or  constructively  admitted 
or  found  to  be  due  to  the  defendant  until  the 
plaintiff  submits  a  Judgment  against  the  de- 
fendant valid  against  the  lattear  and  sufficient 


to  protect  the  garnishee  from  the  subsequent 
demand  of  tbe  defendant  against  the  gar- 
nishee for  the  same  fund.  Until  tbe  gar- 
nishee has  actually  or  constructively  admit- 
ted the  indebtedness,  or  a  finding  has  been 
rendered  against  bim  estopping  him  from 
denying  the  Indebtedness,  and  final  Judgment 
Is  about  to  be  entered  against  him,  the  gar- 
nialiee  has  no  Interest  in  tbe  question  wheth- 
er tbe  plaintiff  has  a  valid  Judgment  against 
the  defendant  or  not;  but  then,  though  not 
tin  then.  It  is  his  right  and  duty  to  Inquire 
into  the  validity  of  the  alleged  Judgment 
against  the  defendant,  on  which  tbe  final 
Judgment  against  the  garnishee  must  nec- 
essarily rest.  Merchants'  Bank  v.  Halman, 
80  Oa.  624,  6  («.  R.  796.  Bee,  also,  Fagan  v. 
Jackson,  1  Ga.  .'pp.  24,  67  8.  B.  1002. 
Jodgment  reversed. 


BUKR  V.  ATLANTA  PAPER  CO.    (No.  222.) 
(Court  of  Appeals  of  Georgia.    May  24,  1907.) 

1.  Sales— Wabbanties  —  CoNsraucnoii '  and 
Ofesation. 

In  the  case  of  an  sxpresS  warranty  that  th« 
property  sold  will  b«  of  a  particular  kind  and 
quality,  the  pundiaser  has  a  right  to  rely  on 
the  warranty,  and  may  plead  partial  failure  of 
consideration,  growing  out  of  defects  discovered 
after  acceptance,  even  though  such  defects  would 
have  become  apparent  upon  an  examination  be- 
fore delivery.  Cook  v.  Finch,  44  S.  E.  96,  117 
6a.  641.  And  partial  payments,  with  know>. 
edge  of  the  defective  condition,  will  not  estop 
the  buver  from  pleading  partial  failure  of  con- 
sideration. Moultrie  Repair  Co.  v.  Hill,  48  8. 
E.  143,  120  Ga.  731. 

[Ed.  Note.— For  caaes  in  point  see  Cent  Dig. 
vol.  43,  Sales,  it  817-823.] 

2.  Saks— AcmoKB— EviDBNCK. 

The  defendant  having  pleaded  and  relied 
npon  an  express  warranty  and  partial  failure 
of  consideration,  evidence  tending  to  show  that 
the  article  sold  was  defective  in  certain  particn- 
lais  covered  by  the  express  warranty  was  prop- 
erly admitted:  and,  the  jury  having  sustained 
the  defendant's  plea,  their  verdict  will  not  be 
disturbed. 

3.  Saick. 

The  fact  that  "the  vendee  accepted  delivery 
of  Inferior  box  board,  and,  with  knowledge  of  Its 
inferiority,  caused  it  to  be  made  into  boxes," 
and  for  that  reason  "the  vendor  would  not  be 
answerable  in  damages  for  loss  accruing  from 
making  the  box  board  into  boxes,"  lias  no  appli- 
cation in  a  case  where  recoupment  is  not  plead- 
ed nor  damages  asked.  While,  as  a  general  ml& 
a  vendee  cannot  complain,  after  acceptance  of 
an  article  with  knowledge  of  its  defective  condi- 
tion, that  it  Is  inferfor  to  the  quality  contracted 
for,  yet  where  the  seller,  upon  complaint  made 
by  the  buyer,  expressly  authorized  the  vendee  to 
use  the  article  (box  board),  admitting  that  it 
was  not  up  to  warranty,  and  leaving  tbe  entire 
matter  in  the  hands  of  the  vendee,  and,  after 
knowledge  that  the  vendee  claimed  that  tbe 
gooda  were  of  an  inferior  quality,  accepted  a 
payment  on  the  goods  sold,  such  a  state  of  facts 
presents  an  exception  to  the  general  mle. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  St  817-823.] 

4.  Writ  of  Brbor— Prkssrtatior  of  Bbbob — 
inbxtfficienot  of  evidence. 

Complaint  cannot  be  made  that  evidence  is 
too  vague,  uncertain,  and  Indefinite  to  author- 
ize a  verdict)  when  such  evidence  corresponds  in 
nature,  statement  and  definiteness  with  the 
pleadings,  unless  attention  has  been  called  tiiare- 
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to  by  demarrer  to  the  pleadings  or  objection  at 
(he.  trial  to  the  evidence.  A  caae  ii  sustained 
when  the  proof  fits  the  ptea. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  2,  Appeal  and  Error,  g  1290.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta  ;'H.  M. 
Reld,  Judge. 

Action  between  the  Atlanta  Paper  C<xn- 
pany  and  C.  H.  Burr,  Jr.  From  the  Judg- 
ment, Burr  brings  error.    Affirmed. 

W.  R.  Hammond,  for  plalntifT  In  error. 
Slaton  ft  Phinips,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


ACER  ▼.  STATE.     (No.  482.) 
<Court  of  Appeals  of  Georgia.    June  19,  1907.) 
i;  Indictment— Matters    to    be    Proved— 

SCBFLUBAOE  —  CRIMINAL     LAW  —  HabMLESS 

Error-  Ebroneoub  Admission  or  Evi- 
dence. 

The  name  "Americas  Furniture  &  Under- 
taking Company"  connotes  a  corporation.  An 
allegation,  in  a  criminal  accusation,  that  this 
company  is  a  corporation,  is  sui-plusage,  and 
need  not  be  proved.  The  admission  of  secondary 
evidence  tending  to  prove  such  allegation  is 
therefore  harmless  error,  where  the  corporate  en- 
tity has  not  been  put  in  issue.  Crawford  v. 
SUte,  68  Ga.  822;  Mattox  v.  State,  41  S.  E. 
709,  115  Ga.  221;  Alsobrook  v.  State,  54  S.  B. 
805,  126  Ga.  102. 

2.  False  Pretenses— Triai^-Instructions. 

In  a  case  of  cheating  and  swindling,  to  give 
in  charge  to  the  jury  section  31  of  the-  Penal 
Code  or  1895,  without  more,  is  not  sufficient 
compliance  with  a  written  request  to  charge 
that  "Intention  is  an  essential  ingredient,  and 
it  must  be  proved  beyond  a  reasonable  doubt, 
and  t>efore  you  will  t>e  authorized  to  convict  it 
must  appear  that  it  was  the  intention  of  the 
defendant  at  the  time  to  cheat  and  defraud  the 
prosecutor."  Crawford  v.  State,  43  S.  E.  762, 
117  Ga.  251,  252-  Mulkey  v.  State,  68  8.  B. 
1022,  1  Ga.  App.  521. 

3.  Writ  of  Error— Review. 

No  other  error  appears. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Amerlcus;  0.  R. 
Crisp,  Judge. 

Simon  Ager  was  convicted  of  cheating  and 
swindling,  and  be  brings  error.    Reversed. 

Howell  B.  Simmons,  for  plaintitt  in  error. 
Zach  Cbilders,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  reversed. 


SOUTHERN  RT.  CO.  v.  FLTNT.    (No.  245.) 

(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

1.  Railroads— Injuries  to  Persons  on  Ad- 
jacent Highways. 

The  statute  requiring  the  blowing  of  the 
whistle  or  the  ringing  of  the  bell  and  the  check- 
ing of  the  speed  of  the  train  when  approaching 
a  public  crossing  is  not  applicable  when  the  in- 
jury occurred  elsewhere  than  at  a  public  cross- 
ing. The  statute  Is  for  the  protection  of  those 
on  the  crossing,  approaching  with  the  intention 


to  use  it,  or  who  have  just  passed  over  the  cross- 
ing. 

lEd.  Note.-rFor  cases  in  point,  see  Gent  Dig. 
vol.  41,  Railroads,  §  1260.] 

2.  Same— Violation  or  Rule  or  Railboad— 
Proximate  Cause. 

The  violation  of  a  rule  of  the  company  in 
the  operation  of  its  trains  is  not  actionable  neg- 
ligence, unless  such  violation  was  the  prozinuLte 
cause  of  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  9  1390.] 

3.  Same— DuTT  or  Railroad. 

Relatively  to  travelers  on  adjacent  high- 
ways, when  the  crossing  law  is  not  applicable, 
railroad  companies  are  under  no  duty  to  regu- 
late the  speed  of  their  trains  to  prevent  horses 
from  becoming  frightened  at  the  sight  of  the 
moving  train,  or  the  noise  produced  thereby, 
and  are  not  liable  for  injuries  resulting  from 
horses  becoming  frightened  on  highways  at  the 
mere  sight  of  Its  trains,  or  the  noises  usually 
and  necessarily  incident  to  the  running  of  the 
trains. 

[Ed.  Note. — For  cas"s  in  point,  see  Gent  Dig. 
vol.  41,  Railroads,  ft  1260,  1271.] 

4.  Same. 

Railroad  companies  are  not  required,  where 
the  crossing  law  does  not  'apply,  to  give  any 
warning  signal  to  travelers  upon  adjacent  high- 
ways of  the  approach  of  the  train ;  nor  are  they 
required  to  keep  any  lookout  for  such  travelers. 
TTie  probability  of  horses  becoming  frightened 
on  public  roads  near  to  railroad  tracks  by  the 
running  of  trains,  which  may  result  in  injury, 
is  a  risk  which  the  traveler  on  the  road  assumes, 
and  is  one  for  which  the  railroad  company  is  not 
responsible,  unless  caused  by  the  negligent  con- 
duct of  its  employes  in  operating  the  train  in 
an  unusual  and  unnecessary  manner. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  {  1260.] 

6.  Same. 

The  duty  to  give  warning  signals,  and  to 
keep  a  lookout  is  limited  to  persons  on  the  track, 
or  that  apparently  may  get  on  the  track.  No 
such  duty  is  required  as  to  travelers  on  adjacent 
and  parallel  hignways. 

6.  Same. 

Where  those  in  charge  of  the  running  train 
see  apparent  danger  to  persons  on  the  highway, 
it  then  becomes  their  duty  to  use  reasonable  and 
practicable  care  to  prevent  injury. 

7.  Same. 

"Injuries  resulting  from  the  frightening  of 
a  horse  by  the  appearance  of  moving  railway 
cars,  trains,  or  locomotives,  or  the  usual  noises 
or  incidents  of  their  ordinary  operation,  are 
damnum  absque  injuria." 

8.  Same. 

Applying  the  foregoing  principles  of  law  to 
the  petition  and  the  amendments  thereto,  there 
was  no  actionable  negligence  alleged,  and  the 
general  demurrer  to  the  petition  as  amended 
should  have  been  sustained. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Forsyth;  W.  M. 
Clark,  Judge. 

Action  by  J.  W.  Flynt  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Arthur  Heyman  and  Cabanlss  ft  Willing- 
ham,  for  plaintiff  in  error.  Smith,  Bemer, 
Smith  &  Hastings,  for  defendant  In  error. 

HILL,  C.  J.  J.  W.  Flynt  brought  suit 
against  the  Southern  Railway  Company  to  re- 
cover damages  for  the  loss  of  the  services  of 
his  wife.    In  his  original  petition  be  alleged 
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tbe  following  facts:  On  December  29,  1904, 
he  and  his  wife  were  riding  in  a  buggy  along 
a  public  street  in  the  town  of  Culloden.  The 
street  crossed  the  track  of  the  defendant,  and, 
after  cioflsing  tbe  track,  ran  for  aome  dls- 
tance  parallel  to  the  same.  As  petitioner 
droye  his  baggy  np  to  said  crossing,  he  stop- 
ped and  listened  for  the  train,  heard  none, 
and  drove  over  the  crossing.  If  any  warning 
had  been  given  by  the  ringing  of  the  bell  or 
the  blowing  of  the  whistle,  he  would  not 
hare  driven  upon  and  over  said  crossing  un- 
til the  train  had  passed.  While  the  buggy 
in  which  he  and  his  wife  were  riding  was 
near  tbe  track  of  the  defendant,  and  the 
horse  was  turning  Into  the  street,  a  freight 
train  approached  tbe  crossing  at  a  rapid  rate 
of  speed  without  ringing  tbe  bell,  or  blowing 
tbe  whistle,  or  giving  any  other  warning, 
thereby  frightening  the  horse  and  causing 
him  to  become  unmanageable.  The  horse  ran 
a  short  distance  from  the  track,  and  then 
began  backing  towards  the  track,  and  his 
wife,  fearing  that  he  would  back  onto  the 
track  and  into  the  train,  and  cause  her  death, 
'limped  from  tbe  bug^y  to  the  ground.  He 
alleges,  further,  that  the  defendant  failed  to 
check  and  keep  checking  tbe  speed  of  said 
train  as  it  approached  tbe  crossing,  and  fail- 
ed to  ring  tbe  bell  or  blow  the  wblstle,  all 
of  which  he  alleges  was  negligence ;  that  be- 
cause of  the  situation  of  the  public  street  and 
the  railroad  at  said  place,  it  was  one  In 
which  horses  and  animals  would  be  frighten- 
ed at  the  approach  of  trains,  and  tbe  defend- 
ant knew  this,  or  would  have  known  It  by 
the  exercise  of  reasonable  care,  and  In  the 
exercise  of  reasonable  care  should  have  blown 
the  wbistle  or  rung  the  bell  as  the  train  ap- 
proached said  place,  and  the  failure  to  ring 
the  bell  or  blow  the  whistle  as  It  approached 
said  place  was  negligence.  Each  and  all  of 
said  negligence.  It  Is  alleged,  caused  the  In- 
Jury  to  plaintiff's  wife.  The  petition  fully 
sets  forth  the  character  of  her  injuries,  her 
age,  the  value  of  her  services,  and  doctors' 
bills.  To  this  petition  the  defendant  demur- 
red generally,  on  the  ground  that  the  petition 
"does  not  set  forth  any  cause  of  action,"  the 
demurrer  setting  forth  specifically  wherein 
the  petition  fails  to  set  forth  any  cause  of  ac- 
tion, and  demurred  specially  on  the  ground 
that  the  petition  failed  to  set  forth  with 
sufflclent  particularity  the  rate  of  speed 
which  was  complained  of. 

To  meet  this  demurrer  the  plaintiff  amend- 
ed his  declaration  as  follows :  The  train  was 
nnnlng  over  the  crossing  at  a  rate  of  10  or 
15  miles  an  hour.  Plaintiff  and  his  wife 
were  riding  In  his  buggy  about  dark.  On 
their  approach  to  the  town  of  Culloden  they 
crossed  the  track  of  tbe  railroad  company 
and  turned  Into  a  public  road  wblch  ran 
parallel  wlib  tbe  track  for  several  hundred 
yards,  down  to  another  public  crossing  Just 
north  of  the  depot  of  the  defendant  Tbe 
track  and  the  public  road  were  close  to  each 
other.    Looking  down  this  road  to.  the  depot 


of  the  defendant,  a  person  would  be  unable 
In  the  nighttime  and  at  the  hour  In  which 
they  were  traveling  to  determine  whether  the 
train  was  moving  at  all,  and.  If  moving, 
whether  it  was  moving  from  or  towards  him ; 
tbe  Inability  to  determine  this  fact  being  due 
to  the  Btraightness  of  the  road  and  tbe  track 
with  reference  to  the  depot  The  place  on 
tbe  public  road  at  which  the  Injury  occurred 
was  near  the  public  crossing  within  the  city 
limits.  In  view  of  this  fact,  and  tbe  locall^ 
of  the  public  road  with  reference  to  the  track. 
It  was  the  duty  of  the  company  to  operate 
its  trains,  especially  after  dark,  with  such 
care  and  diligence,  and  to  have  Its  trains  un- 
der such  control,  that  they  could  be  stopped 
at  any  time  In  the  event  travelers  along  the 
road  were  being  endangered  by  their  opera- 
tion, and  failure  to  exercise  this  care  and 
diligence  in  this  particular  case  brought 
about  said  Injuries,  for  which  tbe  defendant 
Is  liable.  It  Is  a  rule  of  the  defendant  that, 
"when  cars  are  pushed  by  an  engine  (except 
when  shifting  and  making  up  trains  in  the 
yards),  a  white  light  must  be  displayed  on 
the  front  of  the  leading  car  at  night"  Tbe 
train  which  caused  the  Injury  was  being 
pushed  back  by  the  engine,  and  there  was 
no  light  of  any  character  upon  the  front 
of  the  rear  car  to  put  the  defendant  upon 
notice  that  the  train  was  moving  in  his  di- 
rection, so  that  be  could  be  upon  bis  guard 
and  get  out  of  the  buggy,  or  otherwise  avoid 
the  danger  of  tbe  train,  and  this  failure  to 
comply  with  said  rule  was  negligence.  It 
was  the  duty  of  the  defendant.  In  the  exer- 
cise of  reasonable  care  and  diligence,  when 
It  undertook  to  operate  its  trains  from  the 
depot  back  towards  Atlanta  and  over  tbe 
public  crossing  near  the  depot  and  along  the 
highway  over  wblch  the  petitioner  and  his 
wife  were  traveling,  to  have  a  flagman  or 
other  employe  on  the  end  of  the  rear  coach, 
so  as  to  detect  any  danger  to  travelers  over 
said  road  and  avoid  Injuries  to  tbem.  This 
was  especially  true  In  view  of  the  fact  that 
there  was  a  public  crossing  over  said  rail- 
road track ;  and  In  any  view  It  was  the  duty 
of  the  company.  In  operating  its  trains  after 
night,  pushing  them  back,  to  have  rung  the 
bell,  blown  tbe  wbistle,  or  to  have  had  a 
light  upon  the  rear  end  of  the  said  car,  or 
an  employe  thereon  to  detect  the  danger  to 
travelers  and  avoid  Injuries  to  them.  Failure 
to  nave  said  light  or  said  employe  on  the 
end  of  said  car,  or  to  ring  the  bell,  or  to 
blow  the  whistle,  was  negligence,  for  which 
tbe  defendant  was  liable  In  tbe  event  of  In- 
Jury  resulting. 

Although  It  Is  alleged  that  tbe  train  ap- 
proached a  public  crossing  at  an  illegal  and 
rapid  rate  of  speed,  without  checking  tbe 
speed,  or  blowing  the  whistle,  or  ringing  the 
bell,  It  Is  clear,  from  tbe  allegations  of  the 
petition  as  amended,  that  a  violation  of  the 
requirements  of  the  public  crossing  law  is 
not  relied  upon  as  a  ground  of  recovery. 
This  law.  la  made  only  for  the  protection  of 
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travelers  at  or  near  the  crossing,  and  In  this 
case  It  la  alleged  that  the  plaintiff  bad  left 
the  crossing  and  was  In  the  public  road  run- 
ning parallel  with  the  railroad  down  to  the 
crossing  near  the  depot  Indeed,  the  cross- 
ing over  which  the  plaintiff  had  driven  was 
not  the  crossing  which  it  Is  alleged  the  de- 
fendant approached  and  ran  across  without 
complying  with  the  law.  ThU  was  the  cross- 
ing nearer  the  depot,  and  it  Is  not  alleged 
that  the  plaintiff  intended  to  use  this  cross- 
ing. On  the  contrary,  It  Is  apparent  that  he 
did  not  so  intend.  It  is  stated  by  the  learned 
and  eloquent  attorney  for  the  defendant  in 
error  that  "the  plaintiff  put  bis  right  to  re- 
cover, not  upon  the  violation  of  the  statute 
with  reference  to  public  crossings,  either 
within  or  without  the  limits  of  a  town,  but 
upon  the  failure  of  the  defendant  to  exercise 
reasonable  care  and  diligence  in  the  operation 
of  its  trains  after  dark,  and  at  the  particular 
place  described  in  the  petition  and  the 
amendments  thereto."  At  this  time  and 
place,  the  acts  of  omission  and  commission 
relied  upon  as  constituting  negligence  may  be 
succinctly  summarized  as  follows:  (1)  A 
failure  to  comply  with  a  rule  of  the  com- 
pany requiring  -a  white  light  on  the  front  of 
the  rear  car  of  a  backing  train.  (2)  The  il- 
legal and  rapid  rate  of  speed  of  the  backing 
train,  which  frightened  the  horse.  (3)  The 
failure  of  the  company  to  warn  the  plaintiff 
that  the  train  was  approaching'  on  the  track 
near  the  parallel  highway  over  which  he  was 
traveling  with  bis  wife;  the  time  being  at 
night,  and  the  plaintiff  not  being  able  to  dis- 
cera,  on  account  of  the  straightness  of  the 
track  and  its  parallel  relation  to  the  highway 
from  where  he  was  to  the  depot  where  the 
train  was,  whether  it  was  moving  from  or 
towards  him,  and  the  place  where  plaintiff 
was  driving  being  on  a  public  road  in  a 
town,  near  to  the  track,  and  over  which  it 
was  to  be  reasonably  expected  that  numbers 
of  people  would  be  traveling.  For  these  rea- 
sons it  is  alleged  that  ordinary  diligence  re- 
quired the  defendant  to  run  its  trains  slow- 
ly, to  use  the  white  light  at  the  front  of  the 
rear  car  of  the  backing  train,  and  to  give 
warning  signahs  and  keep  a  lookout  for 
people  who  might  l>e  on  this  nearby  parallel 
public  road. 

Do  these  allegations  ,set  forth  a  cause  of 
action  against  the  defendant  company?  The 
test  of  liability  is  the  existence  of  some  du- 
ty, and  the  proof  of  liability  is  the  breach  of 
this  duty,  and  both  the  duty  and  the  breach 
must  be  alleged  and  proved  by  the  plaintiff. 
Failure  to  discharge  a  duty  to  the  plaintiff, 
and  resulting  injury  to  him,  are  indispensable 
elements  of  actionable  negligence.  As  Mr. 
Justice  Lumpkin  expresses  It:  "Relatively  to 
one  to  whom  no  diligence  whatever  is  due, 
there  can,  in  legal  contemplation,  be  no  neg- 
ligence at  all  in  causing  him  a  personal  in- 
Jury,  and  the  measure  of  the  diligence  due 
by  a  railroad  company  to  any  person  ig  a 


relative  one,  and  what  is  or  is  not  due  dili- 
gence must  .be  arrived  at  in  every  case  -with 
reference  to  the  surrounding  circumstances 
and  the  relation  which,  for  the  time  I>eing. 
the  company  nnd  <->«>  peeeaa  in  question  oo 
cupied  towards  each  other."  Holland  t. 
Sparks,  92  Ga.  753,  756,  18  S.  B.  990,  99L 
So  the  fundamental  question  in  this  case  is: 
What  duty  of  dlHg^ence  did  the  company  owe 
to  the  plaintiff  at  the  time  and  place  of  the 
injury?  This  question  must  be  resolved  sole- 
ly from  the  allegations  of  the  petition.  It 
is  alleged  that  the  company  was  negligent,  in 
that  it  violated  the  following  rule  of  the  com- 
pany: "When  cars  are  pushed  by  an  engine 
(except  when  shifting  or  making  up  trains 
in  the  yards),  a  white  light  must  be  displayed 
on  the  front  of  the  leading  car  at  night"  It 
is  claimed  that  the  violiatlon  of  this  rule  was 
negligence  as  to  the  plaintiff,  because  the  fail- 
ure to  use  the  white  light  on  the  front  of  the 
rear  car  of  the  backing  train  prevented  him 
from  discovering  that  the  train  was  backing 
towards  him,  so  that  he  could  have  been  up- 
on his  guard  and  gotten  out  of  the  buggy  and 
avoided  the  danger.  It  is  not  alleged  that 
the  rule  was  applicable  to  tbe  facts  of  the 
case,  or  that  the  cars  pushed  by  the  engine 
were  not  within  the  exception  to  tbe  rule. 
Indeed,  It  is  fairly  Inferable  from  the  peti- 
tion that  the  engine  was  shifting  tbe  cars 
and  making  up  the  train  at  or  near  the  de- 
pot Besides,  it  is  distinctly  alleged  that  the 
proximate  cause  of  the  injury  was  the  fright 
of  the  horse,  and  that  the  horse  became 
frightened  at  the  rapid  rate  of  speed  of  the 
train.  The  failure  to  have  the  Mght  was, 
therefore,  not  negligence  causing  the  Injury, 
If  negligence  at  all.  The  allegation  that  the 
light  would  have  enabled  the  plaintiff  to 
avoid  the  injury  is  remote  and  conjectural 

It  is  next  alleged  that  the  "train  approach- 
ed said  crossing  at  a  rapid  rate  of  speed, 
without  ringing  the  bell,  or  blowing  the 
whistle,  or  giving  any  warning,  thereby 
frightening  the  horse  and  causing  him  to  be- 
come unmanageable."  Eliminating  from  this 
statehient  any  applicability  to  the  public 
crossing  statute,  in  accordance  with  tbe  al- 
legations of  the  petition  as  amended  and  tbe 
declaration  of  counsel  for  defendant  in  error, 
and  we  have  the  situation  presented,  upon 
which  negligence  Is  based,  of  a  traveler  on  a 
public  highway,  near  the  railroad,  whose 
horse  is  frightened  by  the  rapid  speed  of  the 
train.  Of  course,  the  negative  statement  that 
this  Illegal  and  rapid  speed  was  unaccom- 
panied by  the  blowing  of  the  whistle  or  the 
ringing  of  the  bell  was  not  Intended  as  mat- 
ter of  aggravation.  The  failure  to  do  these 
things,  reasonably  considered,  diminished  the 
peril  of  the  situation.  Therefore  the  only 
pertinent  and  Illustrative  allegation  of  neg- 
ligence is  the  rapid  rate  of  speed  of  tbe  train, 
which  frightened  the  horse  on  the  adjacent 
highway.  An  allegation  of  negllg^ence  in  re- 
spect to  the  spee^  c^,  the  train  can  only  be 
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material  where  tbe  law  Imposes  some  duty 
upon  tbe  railroad  company  to  regulate  its 
speed  In  reference  to  the  place  where  the 
train  is  operated.  There  Is  no  allegation  here 
that  tbe  speed  of  tbe  train  was  contrary  to 
any  public  law,  state  or  maulcipal.  As  to  a 
traveler  on  a  highway  who  did  not  intend  to 
croas  the  track,  there  was  no  duty  Imposed 
npon  tbe  railroad  company  as  to  tbe  speed  of 
tbe  train.  There  Is  no  allegation  of  any  an- 
nnial  and  nnnecessary  noise  caused  by  tbe 
nmnlng  of  tbe  train;  and,  so  far  as  this  court 
la  advised,  the  railroad  company  had  tbe 
right  to  nm  its  train  on  its  track  at  the  time 
and  place  and  with  reference  to  the  traveler 
on  the  highway,  regardless  of  speed. 

The  allegation  "that  the  close  proximity  of 
the  train  and  tbe  rapid  and  Illegal  rate  of 
apeed  at  which  it  was  running  made  it  Im- 
possible for  the  plaintiff  or  his  wife  to 
get  ont  of  tbe  boggy  In  time  to  avoid  injury" 
does  not  alter  tbe  case.  It  wonld  be  impos- 
sible for  a  railroad  company  to  ran  its  trains 
In  such  a  manner  as  to  allow  travelers  on 
an  adjacent  highway  to  get  oat  of  vehicles, 
\t  horses  Indicated  fright  at  tbe  approach  of 
trains,  and  the  law  does  not  Impose  upon 
lallroad  companies  such  an  onerous  burden 
or  impracticable  daty.  Fright  of  horses 
caused  by  running  trains  is  one  of  tbe  nec- 
essary risks  which  travelers  <mi  tbe  highways 
taka  Injuries  resulting  from  horses  becom- 
ing frightened  by  tbe  appearance  of  railway 
cars,  trains,  or  locomotives,  or  ^te  nsnal 
aolse  incident  to  its  ordinary  c^wration,  are 
damnum  absque  injuria.  Dewey  v.  Chicago 
N.  &  St  P.  Ry.  Co.,  75  N.  W.  74,  99  Wis.  458. 
'A  railroad  company  is  not  liable  for  In- 
Jtnies  resulting  from  horses  becoming  fright- 
ened on  the  highways  at  the  mere  sight  of 
Its  trains  or  the  noises  necessarily  incident 
to  tbe  mnnlng  of  trains  or  the  operation  of 
tbe  road."  8  Elliott  on  Bailroads,  |  1204;  2 
Thompson  on  Negligence,  1 1908. 

Tbe  plaintifif  alleges  that  on  account  of  tbe 
location  of  the  track  with  reference  to  the 
pnbllc  road,  and  tbe  Impossibility  for  hlm- 
Klf  or  his  wife  to  look  down  towards  the 
depot,  where  tbe  train  was  standing  or  being 
operated,  and  to  tell  whether  it  was  moving 
towards  them,  it  was  the  duty  of  tbe  com- 
pany, in  operating  at  this  point  and  along 
this  track,  to  use  such  care  and  diligence  that 
Its  employes  would  be  able  to  stop  the  train, 
If  at  any  time  it  should  appear  that  travelers 
and  teams  were  in  danger  by  tbe  operation 
of  Its  trains,  and  that  such  care  and  diligence 
Kqolred  that  a  railroad  company  should 
notify  tbe  travelers  on  tbe  highway  of  the 
approach,  either  by  a  light,  or  tbe  ringing 
of  tbe  bell,  or  having  an  employ^  on  the 
tront  end  of  tbe  rear  car,  for  tbe  purpose 
of  detecting  danger  to  travelers  and  avoiding 
tnjnry  to  them.  In  our  opinion  railroad  com- 
panies owe  no  such  degree  of  diligence  to 
travelers  on  adjacent  highways.  Tbe  rail- 
load  companies  have  as  much  right  to  use 


their  tracks  as  travelers  have  to  use  tbe 
highway.  It  Is  the  duty  of  travelers  on 
adjacent  and  nearby  public  roads  to  keep  a 
lookout  for  approaching  trains,  and  to  guard 
against  Injuries  resulting  from  horses  becom- 
ing frightened.  The  traveler  Is  In  a  much 
better  position  to  prevent  dangerous  conse- 
quences from  frightened  horses  than  tbi*  rail- 
roads are  to  prevent  tbe  fright  of  horses. 
That  horses  on  highways  will  become  fri^iht- 
ened  at  tbe  cars  cannot  be  foreseen  or  i  ire- 
vented  by  those  in  charge  of  running  trnius. 
Travelers  bave'Sucb  knowledge  and  such  pow- 
er in  the  exercise  of  proper  diligence.  The 
law  simply  imposes  upon  railroad  companies 
tbe  duty  of  operating  trains  relatively  to 
adjacent  highways  so  as  not  nnnecessarlly 
to  Interfere  wltb  the  rights  of  individuals 
traveling  such  highways,  or  to  endanger  sucb 
travelers  by  unusual  and  unnecessary  noises. 
Tbe  duty  of  keeping  a  lookout  and  of  giving 
warning  Is  limited  to  the  track  and  the  pub- 
lic crossing.  It  does  not  extend  to  travelers 
on  adjacent  highways.  "A  statute  which  re- 
quires railroad  companies  to  give  a  warning 
signal  of  the  approach  of  trains  to  their 
crossings  of  tbe  road  or  street  Imposes  no 
duty  to  give  such  warning  to  those  who  have 
not  lately  used,  who  are  not  using,  and  who 
do  not  Intend  to  use  tbe  crossing,  and  sucb 
inrtieB  cannot  recover  of  railroad  companies 
for  a  failure  to  give  tbe  warning.  This  rec- 
ord does  not  tend  to  prove  any  negligence  on 
tbe  part  of  tbe  railroad  company.  The  fact 
that  it  failed  to  give  the  statutory  signal 
for  a  crossing  is  tbe  only  evidence  of  Its  neg- 
ligence. It  owed  no  duty  to  ring  its  bell 
or  sound  Its  whistle  because  the  plaintiff  was 
driving  along  the  public  road,  unless  that 
duty  was  Imposed  upon  It  by  this  statute. 
In  tbe  absence  of  a  statate,  It  has  as  much 
right  to  use  Its  railroad  for  Its  trains,  with- 
out notice  to  the  plaintiff,  as  the  plaintiff 
had  to  use  the  public  road  without  notice 
to  It"  Reynolds  v.  Great  Northern  Ry.  Ck). 
(C.  C.  A.,  8tb  Circuit)  69  Fed.  808,  16  C.  C. 
A  435,  29  L.  R.  A.  695.  "The  railway  com- 
pany owes  to  a  workman  In  an  adjacent  field, 
to  a  domestic  In  a  neighboring  bouse,  or  to 
a  traveler  on  a  parallel  road,  who  has  not 
crossed  and  does  not  Intend  to  cross  or 
enter  upon  tbe  railroad,  no  duty  to  signal  tbe 
approach  of  Its  train."  69  Fed.  808,  16  C.  C 
A.  435,  29  L.  R.  A.  695;  Carrlngton  v.  L.  &  N. 
Ry.  Co.,  6  South.  910,  88  Ala.  472.  It  Is  well 
settled  that  no  negligence  can  be  Imputed  to 
a  railroad  for  failure  to  give  warning  of 
approaching  trains  by  reason  of  the  close 
proximity  and  paralleling  of  Its  right  of  way 
to  tbe  public  thoroughfare.  Pavor  v.  Boston 
&  Lowell  R.  Corp.,  114  Mass.  350,  19  Am.  Rep. 
364;  Melton  v.  St  Louis  Ry.  Co.,  73  S.  W.  232, 
99  Mo.  App.  282 ;  Bailey  v.  Hartford  R.  Co., 
16  Atl.  2.S4,  56  Conn.  444 ;  Lamb  v.  Old  Colony 
R.  Co.,  2  N.  E.  932,  140  Mass.  79,  64  Am. 
Rep.  449. 
While  we  do  not  think  tbe  law  Imposes 
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tipon  railroad  companies  the  duty  of  keeping 
a  lookout  or  of  giving  warning  to  travelers 
on  an  adjacent  highway  of  the  approach  of 
trains,  yet,  when  danger  to  such  traveler  is 
discovered,  it  then  becomes  a  duty  to  use 
care  to  avert  an  injury,  such  care  as  the  then 
situation  would  malce  it  practical  and  pos- 
sihle  for  the  railroad  In  the  proper  conduct 
of  its  business  to  use.  L.  .&  N.  R.  Oo.  ▼. 
Smith,  53  S.  W.  269,  107  Ky.  178 ;  Lamb  ▼. 
R.  Co.,  140  Mass.  79,  2  N.  B.  932.  54  Am.  Rep. 
449;  Ala.  Great  Southern  Ry.  Co.  v.  Fulton, 
144  Ala.  332,  39  South.  282;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Schmidt,  134  Ind.  16,  33  N. 
E.  774.  In  the  case  now  tinder  consideration, 
the  sole  allegation  of  negligence  causing  the 
injury  is  that  the  running  of  the  train  at 
such  a  rapid  rate  of  speed  caused  the  fright 
of  the  horse.  It  has  been  repeatedly  held, 
not  only  by  the  Supreme  Court  of  this  state, 
but  In  many  other  jurisdictions,  that  railway 
companies  were  not  liable  for  the  fright  of 
horses,  and  injuries  resulting  therefrom, 
caused  by  the  running  of  engines,  cars,  or 
trains,  unless  such  running  was  accompanied 
by  unusual  and  unnecessary  noises.  The 
uniform  ruling  of  the  courts  on  this  question 
is  tersely  expressed  by  the  decision  of  the  Su- 
preme Court  of  Pennsylvania  In  Ylngst  v. 
Lebanon  Street  Ry.  Co.,  31  Atl.  687,  167  Pa. 
438:  "As  the  right  of  the  defendant  company 
to  run  its  cars  on  its  track  is  folly  equal  to 
the  right  of  the  plaintiff  to  ride  in  a  wagon  on 
the  street,  the  mere  fact  that  the  horse  took 
fright  at  the  sight  of  the  cars  confers  no 
right  of  action  whatever  against  the  de- 
fendant." And  in  the  case  of  Douglas  v. 
Railway  Co.,  88  Ga.  282,  14  S.  B.  616,  the 
Supreme  Court  says :  "Where  the  proximate 
cause  of  an  Injury  received  by  a  person  from 
a  plunging  horse,  which  took  fright  at  an 
approaching  train,  was  the  noise  made  by 
the  emission  of  steam  by  the  engine  of  the 
train,  the  railroad  company  will  not  be  liable 
in  damages  to  the  person  so  injiu^d,  unless 
it  appears  that  the  noise  was  unusual  or 
unnecessary  at  the  time  when  and  the  place 
where  It  was  made." 

We  therefore  hold  that  the  allegations  of 
the  petition  as  amended  did  not  set  out  any 
facts  indicating  that  the  railroad  company 
was  chargeable  with  actionable  negligence 
causing  the  injury  to  the  plaintiff's  wife, 
and  the  court  should  have  sustained  the  de- 
murrer. 

Judgment  reversed. 


ROBERTS  V.  DOCKINS  (two  cases).     (Nob. 

321,  322.) 
(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

1.  Warr  of  Ebror— Review. 

In  case  No.  321,  the  pleadings  and  evidence 
contained  in  the  record  do  not  warrant  the  ver- 
dict rendered. 

2.  Same. 

In  case  No.  322,  the  pleadings  and  evidence 
do  warrant  the  verdict,  and  no  error  appears. 
(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Rabun  County ; 
J.  J.  Kimsey,  Judge. 

Two  actions  between  T.  G.  Roberts  and  A. 
M.  Dockins.  From  the  judgment  in  each 
case,  Roberts  brings  error.  Judgment  as  to 
one  case  affirmed,  and  as  to  the  other  revers- 
ed. 

J.  R.  Grant,  J.  0.  Edwards,  and  McMillau 
&  Erwin,  for  plaintiff  In  error.  W.  S.  Paris, 
for  defendant  in  error. 

POWELL,  J.  The  two  actions  were  com- 
menced in  the  justice's  court  and  came  to  the 
superior  court  by  appeal.  The  original  sum- 
monses were  identical;  both  being  in  the 
usual  form  and  requiring  the  defendant  to 
appear  to  answer  a  complaint  "In  an  action 
upon  two  promissory  notes  dated  DeceinT)er 
25,  1894,  for  $50  principal  each,  a  copy  of 
which  said  notes  Is  hereto  attached."  Each 
summons  had  attached,  without  explanation, 
not  two  notes,  but  four  notes,  for  $50  each, 
all  dated  December  25,  1894,  and  maturing 
consecutively  on  the  25th  day  of  December  of 
each  of  the  years  from  1896  to  1899,  inclu- 
sive. Certain  identical  small  credits,  aggre- 
gating less  than  $50,  were  entered  after  the 
copies  of  the  notes  In  each  case.  In  case  No. 
822,  in  the  superior  court,  the  plaintiff  made 
an  amendment  to  bis  summons,  and  therein 
stated  that  the  two  notes  sued  on  In  this  case 
were  the  notes  maturing  In  the  years  1898 
and  1899;  but  the  clerk  certifies  that  no 
amendment  was  filed  in  case  No.  321,  though 
In  the  biil  of  exceptions  an  amendment  to  the 
summons  Is  specified  as  a  part  of  the  record. 
It  appears  from  a  note  by  the  trial  Judge  at- 
tached to  the  brief  of  the  evidence  that  all  of 
these  notes  were  written  on  one  sheet  of  pa- 
per and  constituted  one  transaction,  and  were 
all  Introduced  in  evidence  In  both  cases.  In 
case  No.  321,  In  the  brief  of  the  evidence.  Is 
the  following  explanation:  "PlaintiETs  at- 
torney stated  that  they  were  only  suing  on 
the  note  maturing  December  25,  1899,  and 
that  the  other  three  were  only  offered  to  show 
the  land  transaction — three  being  on  the  same 
sheet  of  paper."  In  case  No.  322,  In  'the 
brief  of  the  evidence,  the  same  language  ap- 
pears, except  that  the  words  "December  25, 
1898,"  are  used  Instead  of  the  words  "Decem- 
ber 25,  1899."  The  only  evidence  Introduced 
was  the  four  notes.  In  case  No.  321  the 
court  directed  a  verdict  for  171.26;  In  case 
No.  322,  for  $100.  There  are  in  the  record 
several  assignments  of  error ;  but,  except  as 
herein  Indicated,  none  of  them  are  meritori- 
ous. 

1.  In  case  No.  821,  since  four  notes  were 
attached  to  the  summons,  and  there  was 
nothing  In  the  pleadings  to  identify  which 
two  were  being  sued  upon,  the  court  erred  in 
directing  a  verdict  for  the  sum  of  $71.26,  es- 
pecially so  In  the  light  of  the  fact  that,  al- 
though all  four  of  the  notes  were  Introduced, 
only  one  of  them,  according  to  statement  of 
plaintiff's  counsel,  was  relied  upon.  We 
might,  in  order  to  give  a  reasonable  intend- 
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ment  to  Oie  action  of  the  court,  disregard  the 
statement  of  counsel ;  but.  If  we  do  so,  there 
is  nothing  in  the  record  by  which  the  verdict 
can  be  supported.  A  single  note  would  not 
Justify  the  amount  found.  All  four  of  the 
notes  would  prove  a  case  for  more  than  $100, 
which  would  be  beyond  Jurisdiction  of  the 
conrt;  the  case  being  an  appeal. 

2.  In  case  No.  822  the  amendmait  did  iden- 
tify the  two  notes  sued  on ;  and,  since  these 
t<ro  notes  were  In  evidence,  we  sustain  the 
action  of  the  court  in  this  case. 

In  case  No.  321,  Judgment  reversed;  in 
case  No.  322,  Judgment  affirmed. 


E.   VAN   WINivLE  GIN  &  MACHINB 

WORKS  V.  PITTMAN  et  al. 

(No.  318.) 

(Coart  of  Appeals  of  Greorgia.     July  4,  1907.) 

1.  TriaI/— Right  to  Ofen  and  Ci.08e. 

The  right  to  open  and  conclude  in  a  jury 
trial  is  of  ?reat  importance:  and  the  plaintiff 
should  not  be  deprived  of  this  right,  unless  the 
defendant,  in  his  pleadings,  before  the  introduc- 
tion of  any  testimony  by  the  plaintiff,  admits 
facts  auttiorizing,  without  further  proof,  a  ver- 
dict in  the  plaintiff's  favor  for  the  full  amount 
claimed  in  the  declaiation. 

[Ed.  Note. — For  cases  in  point,  sse  Cent  Dig. 
ToL  46,  Trial,  f  47.] 

2.  Saicz. 

Oral  admissions  by  the  defendant  are  not 
tufficient  to  entitle  him  to  the  opening  and  con- 
clusion. Admissions  for  that  purpose  mast  be 
made  in  his  pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  46.  Trial,  {  60.] 

a  Same. 

In  a  suit  by  a  corporation,  as  such,  on  a 
promissory  note  which  contains  a  provision  for 
attorney's  fees,  and  alleging  written  notice  of 
intention  to  sue,  as  required  by  law,  an  admis- 
sion in  the  answer,  limited  to  the  execution  of 
the  note,  accompanied  with  a  denial  of  the  alle- 
gation as  to  notice  of  Intention  to  sue,  is  not 
sufficient  to  entitle  the  defendant  to  open  and 
conclude  the  argument. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Jefferson;  W. 
W.  Stark,  Judge. 

Action  by  the  B.  Van  Winkle  Gin  &  Ma- 
chine Works  against  W.  C.  Pittman  and 
others.  Judgment  for  defendants,  and  plaln- 
tifr  brings  error.    Reversed. 

J.  S.  Ayers  and  Ellis,  Wlmblsb  &  Ellis, 
for  plalntur  In  error.  John  B.  Gamble  and 
Shackelford  &  Shackelford,  for  defendants  in 
error. 

HILL,  G.  J.  This  was  a  suit  on  a  promls- 
aory  note.  The  petition  alleged  that  the 
plaintiff  was  a  corporation,  that  the  defend- 
ants were  Jointly  and  severally  indebted 
to  it  In  the  amount  of  the  note  made  and  de- 
livered to  it  by  the  defendants,  and  that 
written  notice  bad  been  duly  served  on  the 
defendants  of  an  intention  to  sue.  The  de- 
fendants filed  a  Joint  answer.  They  denied 
that  plaintiff  was  a  corporation  under  the 
laws   of   Georgia.     They    d^iied   that   any 


written  notice  was  served  on  them  as  re- 
qnlred  by  law  of  an  Intention  to  sue.  They 
admitted  the  execution  of  the  note  sued  on. 
They  further  answered  that  they  bad  paid 
$100  on  the  note,  which  had  not  been  cred- 
ited to  them.  The  Jury  found  a  verdict  for 
the  plaintiff  for  the  amount  which  the  de- 
fendants admitted  in  their  answer  was  due 
on  the  note.  Tbe  plaintiff  made  a  motion  for 
a  new  trial,  and  the  court  overruled  the  mo- 
tion. On  the  trial  of  the  case,  when  counsel 
for  plaintiff  had  opened  the  case  and  ten- 
dered in  evidence  the  note  sued  on,  the  attor- 
neys for  the  defendants  stated  orally  that 
the  defendants  would  admit  a  prima  fade 
case,  and  asked  that  tbey  be  allowed  the 
opening  and  condnsion.  Over  the  objec- 
tion of  the  plaintiff,  the  conrt  permitted  the 
defendants  to  assume  the  burden  and  open 
and  conclude  the  argument  before  the  Jury. 
The  plaintiff  excepts  to  this  ruling,  because 
it  deprived  the  plaintiff  of  Its  legal  right, 
and  was  contrary  to  law  and  the  rules  of  the 
conrt  Besides  the  general  grounds,  it  as- 
signs several  errors  in  the  admission  of  tes- 
timony. We  think  it  only  necessary  to  re- 
view the  ruling  allowing  to  the  defendants 
the  right  to  open  and  conclude  the  case. 

1,  2.  The  Supreme  Court  has  frequently 
held  that  the  right  to  open  and  conclude  in 
a  Jury  trial  is  an  important  right,  and  that 
an  improper  denial  will  work  a  reversal. 
Buchanan  v.  McDonald,  40  Ga.  288;  Chap- 
man V.  Atlanta  &  West  Point  Railroad,  74 
Ga.  648;  Fisher  v.  Jones  Co.,  108  Oa.  490, 
84  S.  B.  172.  This  right  Is  most  valuable 
when  the  questions  in  the  case  are  largely  de- 
pendent upon  the  facts,  and  the  opinion 
which  the  Jury  may  entertain  of  conflicting 
evidence.  Of  course,  the  general  rale  is  that 
this  right  belongs  to  the  plaintiff;  and  be- 
fore the  defendant  will  be  entitled  to  open 
and  conclude  the  argument  he  must  in  his 
pleadings  admit  enough  to  make  out  a  prima 
facie  case  for  the  plaintiff.  In  other  words 
the  pleadings  of  the  defendant  must  contain 
admissions  sufficient  to  entitle  the  plaintiff 
to  a  verdict  for  the  full  amount  sued  for. 
Admissions  made  by  the  defendant  for  the 
purpose  of  gaining  the  advaatage  of  opening 
and  concluding  must  be  in  his  pleadings,  and 
not  merely  oral.  Du  Blgnon  v.  Wright,  122 
Ga.  263,  60  S.  E.  65;  Dorough  v.  Johnson. 
108  Ga.  812,  84  S.  E.  168.  The  foregoing 
being  well  settled  as  rules  of  law,  does  the 
admission  contained  in  the  answer-  of  the 
defendants  measure  up  to  the  requirements? 
This  is  a  suit  on  a  promissory  note.  The 
admission  In  the  answer  is:  "Defendants  ad- 
mit the  execution  of  the  note  sued  on."  "The 
defendant  In  an  action  upon  a  promissory 
note  payable  to  the  plaintiff  or  bearer  is 
entitled  to  open  and  conclude,  when  by  his 
plea  he  admits  the  execution  of  the  note  sued 
on  «ind  that  the  plaintiff  is  the  legal  holder 
of  the  same."  Levens  v.  Smith,  102  Ga.  480, 
31  S.  E.  104. 

3.  It   is    insisted    that    the    admisslon^PS 
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tbe  answer  aa  to  tbe  ezecntion  of  the  note 
■ned  an  was  not  safflclent,  In  that  it  failed 
to  admit  that  the  plaintiff  was  the  legal 
holder  of  the  aame,  and  aa  auch  entitled  to 
bring  the  suit,  and  that  the  denial  of  the 
allegation  of  corporate  existence  made  It 
necessary  for  the  plaintiff  to  prove  that 
fact  The  plaintiff  la  the  payee  named  in 
the  note.  Its  name  Imports  a  corporation, 
even  if  there  was  no  anch  allegation.  A 
presumption  of  corporate  existence  was  thus 
raised  and  the  burden  was  cast  on  the  de- 
fendants to  prove  afflrmatively  that  no  such 
corporation  existed.  The  admission,  aided 
by  this  presumption,  was  safflclent  on  this 
part  of  the  plaintiff's  caae.  Besides,  we  can- 
not see  how  the  corporate  existence  of  tbe 
plaintiff  was  at  all  material  to  the  defend- 
ants. They  admitted  the  execution  of  the 
note.  Tbe  salt  was  brought  by  the  payee 
against  the  makers,  and  whether  such  payee 
was  a  corporation  or  a  partnership  was  whol- 
ly Inconsequential.  But  the  plaintiff,  ac- 
cording to  the  terms  of  tbe  note,  also  sued 
for  attorney's  fees,  and  alleged  that  written 
notice  of  Intention  to  sue  had  been  properly 
given  tbe  defendants.  This  allegation  was 
denied  in  the  answer,  which  made  it  tacom- 
bent  upon  the  plaintiff  to  prove  it  In  order  to 
recover  attorney's  fee*  "To  entitle  the  de- 
fendant in  a  civil  action  arising  ex  contractu 
to  tbe  opening  and  conclusion  of  the  argu- 
ment by  virtue  of  the  admission  that  tbe 
plaintiff  has  a  prima  fade  right  to  recover, 
the  defendant  must,  before  tbe  introduction 
of  any  evidence,  admit  facts  autliorizing, 
without  further  proof,  a  verdict  in  the  plain- 
tiff's favor  for  the  full  amount  claimed  in 
the  declaration."  Abel  v.  Jarratt,  100  Ga. 
732,  28  S.  E.  453 ;  Phcenix  Insurance  Co.  v. 
Gray,  113  Ga.  432,  38  S.  B.  992.  We  are 
clear  that  the  admission  made  by  tbe  de- 
fendants, for  the  reasons  stated,  was  not 
sufficient  to  entitle  them  to  the  right  to  open 
and  conclude  the  case,  and  that  the  trial 
court  erred  in  permitting  them  to  do  so. 

Tbe  other  grounds  In  the  motion  for  a 
new  trial,  as  corrected  and  verified,  are  with- 
out merit. 

Judgment  reversed. 


WORTH  COUKTY  v.  SYKBS.    (No.  348.) 
(Court  of  Appeals  of  Georgia.    June  20,  1907.) 

Counties  —  Officers  —  Compensatioh  — 
County  Tbeasubeb— ComtissioNS. 

A  county  ia  not  liable  to  the  county  trasur- 
er  for  commiHsiona  upon  a  fund  which  he  never 
bandlrd.  and  which  was  raised  by  private  dona- 
tion and  deposited  with  the  ordinary,  with  the 
conditions  imposed  that  the  ordinary  should  per- 
sonally disburse  it  in  buying  a  lot  and  in  paying 
other  expenses  in  tbe  erection  of  a  public  buU<f 
ing  for  the  county,  and  that  he  should  not  pay  it 
into  the  county  treasury. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester;  Frank 
Paris,  Judge. 
Action  by  B.  F.  Sykes  against  Worth  coun- 


ty.    Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

J.  H.  Tipton,  for  plaintiff  In  error.    FolhiU 
&  Foy,  for  defendant  In  erpor. 

POWELL,  J.    To  Influence  the  removal  of 
the  county  seat  of  Worth  county  from  Isabel- 
la to  Sylvester,  citizens  of  the  latter  com- 
munity agreed  in   public  advertisement    to 
erect  a  new  courthouse  and  a  jail  in  the  event 
of  such  removal,  and  as  a  guaranty  of  good 
faith  deposited  with   the   ordinary  of  tbe 
county  certified  Checks  for  $10,(X)0.    The  re- 
moval was  duly  authorized.    Afterwards  tbe 
ordinary,  acting  for  the  county,  decided  that 
it  would  be  wise  to  erect  buildings  more  com- 
modious than  those  originally  planned   and 
costing  more  than  $10,000.    It  was  thereupon 
agreed  between  the  ordinary  and  the  com- 
mittee representing  the  citizens  of  Sylvester 
that  out  of  the  fund  deposited  the  ordinary 
should  buy  lots  for  the  courthouse  and  the 
jail,  and  use  the  remainder  in  paying,   as 
far  as  it  would  go,  other  necessary  expenses 
incident    to   removing   the   old  ofiSces    and 
erecting  the  new  buildings;  but  It  was  stlpn- 
lated,  in  order  to  avoid  charges  for  handling 
tbe  fund,  that  the  same  should  be  disbursed 
by  the  ordinary  directly,  and  should  not  be 
handled  through  the  county  treasury.    There 
was  a  condition  In  the  original  offer  that  all 
expenses  of  an  election  contest  should  first 
be  paid  out  of  the  sum  above  mentioned; 
and  these  expenses,  amounting  to  $1310,  were 
retained  before  the  money  was  turned  over 
to  the  ordinary.    Out  of  the  fund  which  went 
into  his  hands  the  ordinary  bought  lots  for 
the  courthouse  and  tbe  jail,  and  used  the 
remainder  of  the  money,  with  the  exception 
of  about  $2,000,  in  paying  the  architect's  fee 
and  shnllar  bills.    Before  the  sum  of  $2,000, 
just  referred  to,  was  expended,  the  ordinary 
decided  to  remove  from  the  county;  and,  with 
the  consent  of  tbe  committee,  he  paid  that 
amount  into  the  county  treasury.    After  the 
funds  came  into  the  hands  of  the  ordinary, 
the  county  treasurer  demanded  that  they  be 
paid  into  tbe  treasury.    Except  to  the  extent 
Indicated   above,  this  demand  was  refused. 
Thereupon  the  treasurer  sued  for  bis  com- 
missions on  the  money  and  recovered  judg- 
ment for  commissions  on  the  full  amount,  less 
the  sum   retained   for  expenses  of  the  con- 
test and  the  $2,000  which  had  been  paid  over 
to  him. 

In  tbe  argument  of  the  case  many  nice 
questions  were  ably  presented.  We  do  not 
deem  it  necessary  to  enter  at  length  upon  a 
discussion  of  them;  for,  after  full  considera- 
tion of  them  all,  we  think  that  the  case  finally 
turns  upon  the  points  herein  decided.  While 
by  Pol.  Code  1895,  f  458,  "all  county  funds 
are  to  be  paid  to  and  disbursed  by  the  county 
treasurer,  except  such  as  may  be  si>eclflca]ly 
excepted  by  law,  and  then  to  be  collected  and 
disbursed  as  specially  directed,"  and  while 
by  Pol.  Code  1895,  {  460,  it^U.  thb.  duty  of 
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tbat  officer  "to  diligently  collect  from  all 
offloeta  and  otbera  all  county  dues,"  yet  we 
do  not  tblnk  that  the  fond  In  oontroyeray  waa 
a  county  fond  in  the  aenae  aaed  In  the  atat- 
nte;  nor  do  we  think  that  the  treaaurer  had 
tiie  right  to  demand  .of  the  ordinary  cuatody 
of  the  aame.  We  concede  that  the  dtlaena  of 
SyWeater  might  hare  made  a  donation  of 
money  to  the  comity  fmula  of  the  comity  (In- 
deed, snch  aeema  to  have  been  the  reanlt 
when,  with  their  conaent,  the  ordinary  paid 
the  $2,000  Into  the  comity  treaaary);  and  in 
that  event  aach  money  would  paaa  beyond 
the  control  of  the  donora  and  become  aubject 
to  the  sole  control  of  the  comity  authorltlea. 
On  the  other  hand,  there  waa  no  obatade  to 
prevent  their  making  a  donation  on  the  con- 
dition that  the  money  ahonld  not  become 
comity  fnnda,  but  should  be  so  invested  that 
it  should  pass  into  the  custody  of  the  coun- 
ty In  the  shape  of  property,  and  not  of  cash. 
The  ordinary  did  not  bold  the  money  in  this 
case  as  the  agent  of  the  county  as  a  corpora- 
tion, but  as  the  agent  of  the  donors;  the 
fmid  possibly  being  Impressed  with  an  im- 
plied trust  in  favor  of  the  citizens  of  the 
county,  who  are  In  legal  contemplation  a  dif- 
ferent entity  from  the  county  as  a  corpora- 
tion. Compare  Justices  v.  Plank  Boad  Co., 
9  6a.  485,  486.  The  treasurer  could  not  have 
successfully  demanded  this  fund  from  the 
committee  of  citizens;  nor  did  he  have  the 
right  to  demand  It  from  their  agent,  the 
ordinary,  although  this  agency  may  have 
been  lodged  In  the  same  person  in  whom  of- 
flclally  was  vested  jurisdiction  In  county 
matlfers.  If  he  had  demanded  the  fond  of 
the  ordinary,  It  would  have  been  a  complete 
reply  on  the  letter's  part  that  he  had  been 
forbidden  to  deliver  It  by  the  very  terms  of 
the  conditions  on  which  It  came  Into  his 
hands.  Unless  the  treasurer  had  a  right  to 
demand  the  fund,  his  claim  to  commlsslona 
must  be  unsuccessful.  Wood  v.  Commission- 
ers of  Greene  County,  60  Ga.  B56;  City  of 
Baxley  v.  Holton,  114  Ga.  724,  40  S.  E.  728; 
Board  of  Heads  and  Revenues  v,  Clark,  117 
Ga.  291,  43  S.  B.  722.  The  county  treasurer 
Is  not  entitled  to  commissions  on  anything 
but  money.  His  bond  is  not  responsible  for 
anything  else.  The  county  receives  and  takes 
other  property  without  his  Intervention.  The 
donation  in  this  case,  when  it  came  Anally 
Into  the  custody  of  the  county,  came  as  prop- 
erty, not  as  cash;  hence  the  claim  for  com- 
missions should  have  been  denied. 

It  Is  true  that  there  is  in  the  record  an 
official  order  of  the  ordinary,  sitting  for  coun- 
ty purposes,  in  which  it  Is  recited  that  he 
accepts  the  cash  deposited  with  him  in  lieu 
of  the  former  proposition  of  the  citizens  to 
erect  the  buildings;  but  other  recitals  in  the 
same  order  restrict  the  meaning  of  the  lan- 
guage ao  used,  and  it  la  clear  from  the  parol 
proof  that,  even  at  the  time  of  the  passage 
of  this  order,  the  former  agreement  that  the 
donation  should  come  finally  into  the  custody 


of  the  oonnty  In  the  form  of  speciflcs  bought 
with  the  mMiey,  and  not  of  caah,  was  never 
abrogated.  The  trial  Judge  held  that  this 
parol  evidence  had  no  probative  value;  that 
It  could  not  vary  the  recitals  of  the  order. 
In  this  he  erred.  This  order  waa  not  such  a 
contract  aa  created  an  estoppel  against  the 
truth  being  shown  in  variance  or  explanation 
thereof.  Beeldea,  the  treasurer  could  not 
make  this  question,  aa  be  was  not  a  party  to 
the  agreement.  The  ordinary  could  not  make 
the  county  liable  for  commissions  on  a  fund 
which  he  had  not  in  fact  received  as  a  coun- 
ty fund,  no  matter  how  solemnly  he  may 
have  asserted  he  had  so  received  it  If  the 
recitals  of  fact  of  the  ordinary  in  bla  order 
are  to  be  taken  as  meaning  that  be  had  re- 
ceived an  unconditional  donation  in  cash,  in 
the  light  of  the  record  such  statement  was 
not  the  truth  of  the  transaction;  and  the 
treasurer  must  recover  from  the  county  upon 
the  truth  of  the  transaction,  and  not  other* 
wise. 
Judgment  reversed. 


BPPS  V.  STATE.    (No.  467.) 
(Court  of  Appeals  of  Ctoorgia.    June  19,  1907.) 

1.  J0RT— Febemptobt    Chaixkroes— Ntihbeb 

— STATtJTOBT  PBOVIBIONS. 

Under  the  act  eitablishin^  the  city  court 
of  Jeffersonvllle,  the  defendant  m  criminAl  cases 
is  given  the  right  to  seven  peremptory  cballpnges, 
and  the  state  to  five.  Acts  1005,  p.  248.  Where, 
in  the  trial  of  a  criminal  case  in  tbat  court,  the 
defendant  exercised  this  right  and  chillenged 
peremptorily  seven  of  the  jurors,  but  the  state 
challenged  peremptorilT  only  three  jurors,  there 
waa  no  error  in  the  Judgment  of  the  court  in  re- 
fuHing  to  allow  the  defendant  the  two  peremp- 
tory challenges  which  bad  been  waived  by  the 
state.  The  contention  that  the  defendant  was 
entitled  to  the  peremptory  challenges  which  the 
state  had  not  used,  in  addition  to  the  seven  al- 
lowed to  him  by  law,  is  utterly  without  merit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  >  616.] 

2.  Warr  or  Ebbob— Evidence— SuFFicnsNCT. 

No  other  error  of  law  is  complained  of,  and 
the  verdict  was  fully  authorized  by  the  evidence. 
(Syllabus  by  the  Oiart) 

Error  from  City  Court  of  Jeffersonvllle; 
W.  M.  Clements,  Judge. 

Will  Epps  was  convicted  of  a  crime,  and 
he  brings  error.    Affirmed. 

R.  V.  Hardeman,  S.  A.  Crump,  and  L.  D. 
Moore,  for  plaintiff  In  error.  M.  J.  Cars- 
well,  Sol.,  for  the  State. 

HILL,  C.  J.   Judgment  affirmed. 


SOLOMON  V.  STATE.     (No.  367.) 
(Omrt  of  Appeala  of  Georgia.    May  24,  1007.) 
1.  CaiviKAi.  Law— CoHoucT  of  Tbiai^— Re- 

KARKB    or    JUDOE. 

Taken  in  connection  with  the  char^fe  on  the 


aame  subject.  It  is  not  error  to  state,  in  ruling 
testimony  relative  to 
•the  rala-ia  thi»— the 


upon  the  admissibility  of  testimony  relative  to 
dying  declarations,  that 


Digitized  by  VjOOQIC 


58  SOUTHEASTERN  HEPOBTBB. 


(Ga. 


meaning  of  the  law  is  this:  That  when  a  man 
feels  like  he  is  in  a  dying  condition,  and  makes 
a  statement,  it  haa  the  same  weight  aa  if  made 
under  oath,  upon  the  theory  that  a  man  in  a 
dying  condition  would  not  misrepresent  a  fact." 

2.    HOUICIDE   —   INSTBDCTIONS    —   VOLtlNTABT 

MANSI.A.nOHTEB — Cbiminal  Law— Habmuiss 
Ebbob — ^Ebboneoub  Instbuctionb. 

Under  the  evidence  submitted,  the  law  of 
voluntary  manslaughter  should  have  been  given 
in  charge  to  the  jury,  and  the  jury  were  proper- 
ly instructed  upon  that  subject  by  the  trial 
judge.  "Minor  verbal  inaccuracies  in  the  charge, 
not  <^culated  to  mislead  the  jury,  do  not  con- 
strain the  grant  of  a  new  trial."  Moody  v. 
State,  58  S.  E.  202,  1  Ga.  App.  772. 

[Ed.  Note.— For  cases  in  iioint,  see  Cent  Dig. 
vol.  26,  Homicide,  jj  655;  vol.  14,  Criminal 
Law,  §  1438.] 

8.  New  Tbial— Newly  Discoveeed  Evidbnok 
— Natube  of  Evidence  Discoveeed. 

The  ground  of  the  motion  for  a  new  trial, 
predicated  upon  alleged  newly  discovered  evi- 
dence, presents  no  reason  for  setting  aside  the 
verdict,  and  does  not  commend  itself  to  favor- 
able consideration.  When  the  affidavits  filed  in 
connection  with  this  ground  are  considered,  no 
reason  is  afforded  for  believing  that  on  another 
trial  a  different  result  would  or  should  be  ob- 
tained. 
4.  Same— Obounds. 

The  numerous  grounds  of  the  motion  for 
a  new  trial  not  specifically  treated  by  the  rul- 
ing  above   announced   disclose   no    reason    for 
'reversing  the  judgment  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; T.  A.  Parker,  Judge. 

Mark  Solomon  was  convicted  of  man- 
slaughter, and  he  brings  error.    Affirmed. 

A.  C.  Pate,  Marlon  Turner,  and  Shelby  My- 
rlck,  for 'plaintiff  in  error.  EV  D.  Graham, 
Sol.  Gen.,  for  tlie  State. 

RUSSEHXi,  J.  Mark  Solomon  was  Indicted 
for  the  offense  of  murder,  and  was  conTicted 
of  the  offense  of  manslaughter.  After  con- 
viction, a  motion  for  a  new  trial  was  made 
and  was  overruled,  and  the  bill  of  exceptions 
assigns  error  upon  the  judgment  refusing  a 
new  triaL  As  appears  from  the  record,  the 
defendant  and  one  Oscar  Newman  bad  an  al- 
tercation on  the  night  of  November  16,  1885, 
In  which  Newman  was  cut  in  the  side,  and 
Newman  died  three  days  later  from  the  ef- 
fects of  the  wound.  They  were  returning 
borne  along  the  road  after  having  called  on 
some  young  girls.  Newman  was  about  18 
years  of  age;  Solomon,  perhaps  a  little 
younger.  A  dispute  arose  about  an  apple 
which  Solomon  or  Newman  had  given  to  one 
of  the  young  ladles  that  evening,  both  of 
them  having  given  an  apple  to  the  same 
young  girl.  B'our  of  the  young  men  were 
going  along  the  road  together — ^Newman,  Sol- 
omon, Henry  Dixon,  and  J.  T.  Grimsley. 
Orimsley  bad  given  an  apple  to  Newman,  and 
be  asked  Newman  what  be  did  with  the  ai>- 
pie  be  gave  bim.  Newman  replied:  "I  gave 
It  to  my  girl."  Tbe  defendant  remarked  that 
a  respectable  girl  would  not  take  an  apple 
from  a  young  man.  Newman  then  said: 
"Yes;  I've  given  her  baskets  full."  Solomon 
again  said  that  no  respectable  young  lady 


would  take  an  apple  from  a  young  man. 
Newman  said:  "My  sisters  are  respectable." 
Then  Solomon  said,  "You  must  be  a  damn 
fool,"  and  Newman  struck  Solomon  across 
the  shoulders  with  a  walking  cane.  As  be 
did  80,  Solomon  made  a  back- handed  lick,  as 
they  were  walking  side  by  side.  As  soon  as 
the  lick  was  made,  Newman  said:  "Boys  be 
has  cut  me."  They  were  at  the  fence  where 
Newman  turned  off  to  go  through  the  field. 
Dixon  and  Grimsley  went  with  Newman 
through  the  field.  Tbe  defendant  went  on 
home.  Newman  bad  gone  only  a  little  way 
In  the  field  before  be  bad  to  lie  down.  Help 
was  summoned  from  bis  home,  and  he  was 
carried  there.  Newman  said:  "He  has  cut 
me."  Solomon  picked  up  a  limb  lying  in  tbe 
road,  and  drew  it  back  and  said:  "If  you 
haven't  enough,  I'll  give  you  enough."  The 
cane  with  which  Newman  strudi  Solomon 
was  a  little  limber  cane  about  tbe  size  of  a 
finger.  It  was  not  a  stick  that  one  could 
kill  another  with.  Newman  lived  three  days 
and  three  nights.  According  to  the  witness 
Grimsley,  Dixon  and  himself  were  walking 
together,  and  the  defendant  and  tbe  deceas- 
ed were  also  walking  together;  but  tbe  evi- 
dence does  not  disclose  which  couple  was 
ahead  of  tbe  other.  The  first  thing  that  at- 
tracted Grimsley'B  attention  was  that  Solomon 
called  Newman  a  "damn  fool,"  and  all  stop- 
ped. Tbe  next  thing  that  occurred  was  that 
Newman  struck  Solomon  with  a  little  walking 
cane,  and  tbe  next  was  a  back-baud  lick  from 
Solomon,  and  Newman's  exclamation  that 
be  was  cut  Grimsley  did  not  see  any  knife. 
It  was  at  night,  and,  though  the  moo»  was 
shining,  it  was  cloudy.  Tbe  state  proved 
the  dying  statement  of  the  deceased  by  Jesse 
Newman,  his  father.  This  statement  was  as 
follows:  "You  heard  me  and  Dixon  as  we 
were  going  down  to  Mrs.  Jesup's.  You  beard 
me  shaking  tbe  apples  oS  the  trees.  I  gave 
one  to  one  of  tbe  girls.  On  the  return  back 
home  Mr.  Solomon  got  in  a  dispute  about  It 
He  ran  tmder  me  and  cut  me.  Aa  be  cut  ne^ 
I  struck  bim  with  that  little  cane."  Tbe 
wound  was  in  tbe  abdomen  of  tbe  deceased, 
about  opposite  the  navel  and  about  two  inch- 
es long,  ranging  downwards.  It  did  not  go 
straight  in.  This  is  tbe  case  on  the  part  of 
the  state.  Tbe  defendant's  statement  was, 
that  the  deceased  struck  him  with  a  stick,  and 
that  he  then  reached  down,  took  up  a  limb, 
and  drew  it  back  ai  tbe  defendant  who  was 
approaching  him  with  a  knife  drawn,  having 
pulled  it  from  his  left-band  pocket  and  that 
be  (Solomon)  hit  Newman  over  the  bead  -with 
the  limb,  and  Newman  ducked  down,  and  as 
he  went  down  he  said,  "I  am  cut"  and  then 
Newman  got  up,  shut  his  knife  up,  and  put 
it  in  his  pocket.  Solomon's  contention  about 
tbe  knife  was  that,  if  Newman  was  cut  he 
cut  himself.  The  defendant  was  indicted 
shortly  after  tbe  killing,  but  for  some  reason 
not  disclosed  by  the  record  he  was  not  tried 
for  more  than  21  years.  He  moved  for  a 
new  trial  upon  various  greunds.    i 
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In  the  first  asBlgnment  of  error  It  Is  In- 
sisted tbat  the  Judge  erred  In  Baying,  In  the 
presence  of  the  jury,  while  ruling  upon  the 
admlsslhillty  of  certain  testimony  relative  to 
the  dying  declaration  of  Oscar  Newman: 
''The  rule  Is  this — the  meaning  of  the  law  Is 
this:  Tbat  when  a  man  feels  like  he  Is  in  a 
dying  condition,  and  makes  a  statement.  It 
has  the  same  weight  as  If  made  under  oath, 
upon  the  theory  that  a  man  In  a  dying  condi- 
tion would  not  misrepresent  a  fact."  It  Is 
insisted  that  this  language  contained  an  er- 
roneous statement  of  the  law  aa  to  the 
weight  and  effect  of  a  dying  declaration,  and 
was  calculated  to  Impress  the  Jury  that  the 
deceased  would  not  misrepresent  the  facts  of 
the  difficulty  which  occurred  between  him 
and  the  defendant,  and  that  the  statement  of 
the  court  amounted  to  an  expression  of  (pin- 
ion, in  the  presence  of  the  Jury,  upon  ttie 
evidence.  We  do  not  think  that  the  assign- 
ment of  error  Is  well  taken.  The  court  cor- 
rectly stated  the  reason  underlying  the  ad- 
missibility of  dying  declarations.  There  was 
no  expression  or  intimation  of  opinion  as  to 
what  weight  the  Jury  should  give  the  evi- 
dence, in  saying  that  such  statements  are  ad- 
mitted "upon  the  theory  that  a  man  in  a 
dying  condition  would  not  misrepresent  a 
fact" 

The  second  assignment  of  error  complains 
that  the  court  charged  the  law  of  voluntary 
manslaughter,  and  read  to  the  Jury,  as  a 
part  of  the  charge  on  that  subject,  section  65 
of  the  Penal  Code  of  1895.  The  plaintiff  in 
error  insists  that  the  court,  by  reading  the 
entire  section,  gave  the  jury  the  Impression 
that  voluntary  and  involuntary  manslaugh- 
ter were  one  and  the  same  thing,  and  could 
have  prevented  the  Jury  from  bringing  in  a 
Terdlct  of  involuntary  manslaughter;  and  the 
plaintiff  in  error  insists,  further,  that  the 
Judge  should  not  have  charged  upon  the  sub- 
ject of  voluntary  manslaughter  at  all.  This 
assignment  is  absolutely  without  merit  All 
the  evidence  in  the  case  shows  a  sudden 
quarrel,  and  not  to  have  charged  upon  the 
subject  of  voluntary  manslaughter  would 
have  been  manifest  error.  It  would  have 
heen  more  proper  to  omit  the  definition  of  In- 
voluntary manslaughter,  contained  in  sec- 
tion 65,  as  no  view  of  the  case  rendered  a 
charge  upon  Involuntary  manslaughter  ap- 
plicable; but  the  error.  If  any,  was  certainly 
harmless. 

There  Is  no  merit  in  the  third  ground,  in 
which  exertion  is  taken  to  the  charge  of  the 
court 

The  portions  of  the  charge  excepted  to  in 
the  fourth,  fifth,  and  sixth  grounds  of  the 
amended  motion  are  correct  presentations 
of  principles  of  law  applicable  to  the  facts 
of  the  case.  The  charge  excepted  to  In  the 
fourth  ground  was  as  follows:  "If  they  [the 
(acts  and  circumstances  surrounding  the 
case]  were  such  as  to  excite  the  fears  of  a 
reasonable  man  that  some  bodily  harm,  less 
than  a  felony,  was  imminent,  and  the  defend- 


ant killed  the  deceased  under  these  circum- 
stances, he  would  be  guilty  of  voluntary  man- 
slaughter." The  fifth  ground  complains  of 
the  following  charge:  "I  charge  you,  further, 
tbat  If  you  find  that  the  difficulty  between 
the  defendant  and  the  deceased  was  brought 
about  by  the  defendant  cursing  the  deceased, 
that  the  deceased  thereupon  struck  him  with 
a  stick — a  small  stick — that  the  stick  did  not 
make  a  sufficient  blow  to  be  disproportionate 
to  the  Insult  given,  and  tbat  thereupon  the 
defendant  stabbed  and  killed  the  deceased, 
be  would  be  guilty  of  murder."  The  charge 
complained  of  In  the  sixth  ground  was  giv- 
en In  connection  with  instructions  upon  the 
application  of  the  rale  of  reasonable  doubt, 
and,  considered  In  connection  with  the  rest  of 
the  charge,  was  beneficial,  rather  than  hurt- 
ful, to  the  defendant  The  language  com- 
plained of  was  as  follows:  "If  you  are  not 
satisfied  of  bis  guilt  of  the  crime  of  murder, 
•then  consider,  under  the  rules  of  law  which 
I  have  given  you  in  charge,  as  applied  to  the 
evidence,  whether  the  defendant  is  guilty 
of  voluntary  manslaughter;  and,  if  you  are 
satisfied  that  he  Is,  then  it  would  be  your 
duty  to  so  find.  The  punishment  for  volun- 
tary manslaughter  is  confinement  In  the  peni- 
tentiary for  not  less  than  1  nor  more  than  20 
years.  If  you  should  not  be  satisfied  to  a 
moral  and  reasonable  certainty,  and  beyond 
a  reasonable  doubt  tbat  the  defendant  Is 
guilty  of  the  offense  of  murder,  then  you  look 
to  the  law  as  given  you  in  charge,  and  the 
testimony  as  you  have  heard  it  from  the 
witness  stand  In  the  case,  and  see  whether 
or  not  the  defendant  is  guilty  of  the  lesser 
offense  of  voluntary  manslaughter;  and  if 
you  find  to  a  moral  and  reasonable  certain- 
ty and  beyond  a  reasonable  doubt  that  he  Is, 
then  the  form  of  the  verdict  would  be:  'We, 
the  Jury,  find  the  defendant  guilty  of  volun- 
tary manslaughter.' "  The  error  assigned  as 
to  these  three  extracts  from  the  charge  was 
that  a  charge  upon  the  subject  of  voluntary 
manslaughter  was  not  warranted  by  the  evi- 
dence; and,  as  we  have  stated  above,  a  con- 
sideration of  the  evidence  satisfies  us  that 
there  is  ne  merit  in  these  exceptions. 

The  seventh  ground  of  exception  is  because 
the  court  charged  the  Jury:  "If  you  are 
satisfied  of  the  guilt  of  either  of  these  of- 
fenses, then  the  form  of  your  verdict  would 
be:  *We,  the  Jury,  find  the  defendant  guilty.' " 
Not  to  have  Instructed  the  jury  as  above 
quoted  would  have  been  error,  and  conse- 
qnently  there  is  no  merit  In  the  assignment  of 
error. 

The  eighth  ground  of  the  motion  relied 
upon  the  newly  discovered  evidence  of  R.  S. 
Manning,  as  appears  in  two  affidavits,  both 
dated  November  6,  1905,  which  are  as  fol- 
lows: "Personally  appeared  before  me,  the 
undersigned,  an  officer  of  the  said  state  au- 
thorized by  law  to  administer  oaths,  R.  S. 
Manning,  who  on  oath  says  that  he  knew 
Oscar  Newman  before  be  died,  and  was  at 
Oscar  Newman's  home  on  tbar  Monday  or 
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Tuesday  before  the  Wednesday  on  which 
Oscar  Newman  died;  that  at  that  time 
Oscar  Newman  told  deponent  that  he  (Oscar 
Newman)  did  not  know  whether  Mark  Sol- 
omon cut  him,  or  whether  he  cut  himself,  as 
his  knife  was  open  in  his  pants  pocket  at  the 
time  of  the  difficulty  with  Solomon."  The 
second  affidavit  was  as  follows:  "Personally 
appeared  before  me,  the  undersigned,  an  of- 
ficer of  said  state  authorized  by  law  to  ad- 
minister oaths,  R.  S.  Manning,  who  on  oath 
says  that  he  knew  Oscar  Newman  before 
Oscar  Newman  died,  and  was  at  bis  home 
Monday  or  Tuesday  before  he  died  on  Wed- 
nesday. That  deponent  examined  Oscar  New- 
man's clothes,  to  see  where  the  knife  which 
caused  the  wound  from  which  Newman  died 
cut  the  clothes.  Deponent  says  that  there 
was  a  hole  through  the  inside  lining  of  New- 
man's pants  pocket,  which  was  directly  over 
or  covered  the  wound  in  his  (Newman's) 
stomach,  which  caused  his  death ;  that  there 
was  no  hole  or  cut  in  the  outside  cloth  of 
the  pants;  that  the  pants  showed  no  other 
cut  except  the  one  in  the  lining  of  the  pocket; 
that  the  pants  were  the  ones  that  Newman 
wore  on  Sunday,  and  were  oomparattvely 
new." 

Waiving  the  point  that  Judge  A.  C.  Pate, 
one  of  defendant's  counsel,  as  appears  from 
the  record,  did  not  make  the  required  affi- 
davit, and  that  his  partner  could  not  swear 
that  Judge  Pate  did  not  know  of  the  facts 
therein  contained,  and  for  that  reason  the 
affidavit  would  not  be  admissible  in  evidence, 
we  think  that  the  ruling  of  the  court  was 
correct  in  refusing  to  grant  a  new  trial 
because  of  the  newly  discovered  evidence. 
In  the  first  place  there  was  conflict  between 
the  testimony  of  Manning  and  that  presented 
by  the  state  upon  the  hearing.  Two  witness- 
es swore  that  Manning  was  never  at  the 
home  of  Oscar  Newman  after  the  cutting,  and 
had  no  opportunity  to  have  any  conversa- 
tion with  him  or  to  see  his  pants,  as  ha 
swears  he  did.  This  raised  a  qnestion  of 
veracity,  and  called  for  an  exercise  of  dis- 
cretion and  choice  on  the  part  of  the  Judge 
of  the  superior  court,  with  which  an  appel- 
late court  could  not  interfere,  and  which 
it  would  not  control,  unless  that  discretion 
was  manifestly  abused.  Furthermore,  If 
there  had  been  no  contradiction  of  the  affi- 
davit of  Manning  by  other  witnesses,  the  phy- 
sical facts  testified  to  by  all  the  witnesses, 
and  not  contradicted  by  Manning  himself, 
sustain  the  judgment  of  the  Judge  of  the 
stiperlor  court  in  not  granting  a  new  trial 
upon  the  newly  discovered  evidence.  All  of 
the  witnesses  testified  with  reference  to  the 
wound  that  It  was  above  the  pants  line,  on 
the  left-hand  side  of  the  abdomen,  and  rang- 
ed downward.  For  Manning's  testimony  to 
have  any  probative  value,  the  wound  would 
have  bad  to  range  upward,  if  the  hole  which 
was  discovered  in  the  pants  was  caused  by 
the  same  stroke  as  caused  the  death  of 
young  Newman.    It  is  strange  that,   living 


in  the  same  neighborhood  with  the  partie» 
to  this  case,  Mr.  Manning  retained  this  in- 
formation sacredly  locked  in  his  own  con- 
science for  21  long  years.  Bnt  even  now  It 
could  not  produce  a  different  result  were 
another  trial  had;  for,  if  it  be  submitted  to 
the  Jury  that  Mr.  Manning  saw  a  hole  In 
the  pants  pocket  of  the  deceased,  whether 
on  the  right  or  left  hand  side  not  disclosed, 
when  all  the  testimony  shows  that  the  cut 
which  caused  the  death  of  the  deceased  was 
above  the  pants  line  on  the  left-band  side, 
and  ranged  downward,  it  could  not  affect  the 
case.  The  affidavit  of  Manning  should  have 
at  least  disclosed  whether  the  pocket  was  the 
right-hand  or  the  left-hand  pocket  His  tes- 
timony as  to  the  statement  by  Oscar  Newman 
comes  under  the  rule  that  new  trials  will  not 
be  granted  for  newly  discovered  evidence 
merely  impeaching  in  its  character;  for  Mr. 
Manning  does  not  claim  to  have  seen  the 
difficulty  any  more  than  did  Mr.  Newman,  the 
father  of  the  deceased.  His  testimony,  there- 
fore, would  only  be  admissible  as  a  con- 
tradictory statement  made  by  the  deceased, 
and  for  the  purposes  of  discrediting  the  state- 
ment made  to  his  father. 

We  fln^  no  error  in  the  Judgment  overrul- 
ing the  motion  for  a  new  trial,  and,  being  a 
court  for  the  correction  of  errors  only,  we 
are  constrained  to  affirm  the  Judgment  The 
Judgment  must  be  predicated  upon  the  rec- 
ord, and  upon  nothing  else.  But,  in  view  of 
statements  made  in  the  argument,  the  truth 
of  which  we  admit,  we  would,  could  we  law- 
fully do  so,  award  the  plaintiff  in  error  a  new 
trial.  It  seems  to  us  a  proper  case  for  the 
exercise  of  executive  clem»icy ;  but  we  have 
no  pardonhig  power. 

Judgment  affirmed. 


a.  V.  ORESS  GO  V.  BBRBY  BROS.,  Limited. 

(No  868.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 
Writ  or  Ebbob— Review  . 

The  asslgnmente  of  error  in  this  case  are 
wholly  without  merit,  and  the  finding  of  the 
court  was  fully  warranted  by  the  evidence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  8855 ;  vol.  43,  Sales, 
S  486.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Nashville;  H.  B. 
Peeples,  Judge, 

Action  by  Berry  Brothers,  Limited,  against 
the  G.  V.  Gress  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hendricks,  Smith  &  Christian,  for  plaintiff 
In  error.  Buie  &  Knight  for  defendant  In 
error. 

HILL,  0.  J.  Berry  Bros.,  Limited,  brought 
suit  against  the  G.  T.  Gress  Company  on  an 
open  account  in  the  city  court  of  Nashville. 
The  case  was  tried  by  the  court  by  consent 

Digitized  by  VjOOQ  It 


GU 


WHITFIELD  T.  STATE. 


385 


of  counsel  wlthont  a  Jury,  and  Judgment  waa 
entered  for  the  plaintiff  for  the  amonnt  sued 
for.  Tlie  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  on  thla  Judg- 
ment error  is  aaslgned. 

The  motion  for  a  new  trial  waa  baaed  on 
the  usual  statutory  grounds,  and  on  the  fol- 
lowing grounds,  set  forth  In  on  amendment 
to  the  motion:  (1)  In  refusing  to  exclude 
the  second  and  third  direct  Interrogatories, 
and  the  answers  thereto,  of  Orrl  C.  Lake,  the 
only  witness  for  the  plaintiff;  the  objection 
being  that  the  said  interrogatories  were  lead- 
ing. (2)  Because  the  account  sued  ui>on  was 
not  sworn  to  by  any  person  authorized  to 
swear  to  it;  it  being  sworn  to  by  Henry  W. 
Sey  ler,  bookkeeper.  (3)  Because  the  account 
sued  upon  was  not  proved  as  required  by 
law.  (4)  Because  no  delivery  was  ever  shown 
by  the  plaintiff  to  any  person  or  corporation 
for  the  defendant,  or  to  the  defendant  itself. 

The  second  interrogatory,  objected  to  as 
leading,  was  as  follows:  "If,  In  answer  to 
the  first  question,  you  state  that  you  are 
credit  manager  for  the  plaintiff,  then  state 
what  transactions  plaintiff  had  with  the  de 
fendant  In  the  year  1004."  We  do  not  think 
this  interrogatory  was  leading.  Besides,  the 
allowance  of  leading  questions  is  a  matter 
within  the  discretion  of  the  trial  Judge,  and 
bis  Judgment  will  be  reversed  only  where  it 
Is  apparent  that  Injustice  has  been  done. 
Certainly  this  does  not  appear  in  the  allow- 
ance of  this  question  and  answer.  Georgia 
S.  Co.  T.  Churchill,  113  Oa.  14,  38  S.  E.  836 ; 
City  of  Borne  v.  Stewart,  116  Oa.  738,  42  S. 
E.  1011.  The  objection  to  the  third  interroga- 
tory appears  from  the  record  not  to  have  been 
made  and  filed  with  the  Interrogatories  be- 
fore the-  Issuing  of  the  commission.  CI  v. 
Code  1896,  i  666& 

The  petition  in  this  case  was  strictly  In  ac- 
cordance with  the  pleading  act,  and  a  bill  of 
particulars  containing  each  item  of  the  ao- 
connt  was  made  a  part  of  the  petition  and 
svrom  to  by  the  bookkeeper  of  the  plaintiff. 
It  was  not  necessary  to  verify  the  petition, 
or  any  part  thereof,  suit  having  been  brought 
in  a  coort  of  record;  and  the  defendant's  fil- 
ing an  answer  nnverifled  shows  that  the  peti- 
tion was  considered  as  an  nnverifled  one. 
The  petition  having  fully  set  out  the  items  of 
the  account,  it  was  only  necessary  on  the 
trial  to  prove  the  items  by  competent  testi- 
mony. 

The  account  sued  uipon  was  clearly,  ac- 
cnrately,  and  fully  proved  by  the  testimony 
of  the  credit  man  of  the  plaintiff,  who  testi- 
fied positively  from  his  own  knowledge  of 
the  facts.  It  is  not  pointed  out  in  this  as- 
signment of  error  In  what  manner  or  In 
what  particular  the  account  was  not  proved 
as  required  by  law;  and  this  court  Is  not 
aware  of  any  better  way  to  prove  a  fact 
than  by  a  witness  who  swears  that  of  bis 
own  knowledge  he  knows  the  fact  to  be  true. 
The  credit  man  of  the  plaintiff  swore  positive- 
ly and  of  his  own  knowledge  that  in  the  year 
68  8.B.— 2S 


1904  the  plaintiff  sold  and  shipped  to  th* 
defendant  the  goods  as  itemized  and  made  a 
part  of  the  petition.  In  the  absence  of  evi- 
dence to  the  contrary,  this  would  be  suf- 
ficient proof  of  delivery. 

We  are  constrained  to  say  in  this  case  that 
in  our  opinion  the  assignments  of  error  are 
entirely  without  merit,  and  the  finding  of 
the  Judge  was  fully  warranted  by  the  evi- 
dence. 

Judgment  affirmed. 


WHITFIELD  T.  STATE.     (No.  482.) 
(Oonrt  of  Appeals  of  Georgia.    May  28,  1907.) 

1.  Cbiminai.   Law  — Tbial  — Ikotbtjctiohs  — 
Chaboe  on  Pobitivk  and  Nkoativx  Txsn- 

IfONT. 

Where  the  state  relied  upon  positive  testi- 
mony as  proof  of  the  criminal  act,  and  the  de- 
fendant relied  upon  negative  testimony  to  dis- 
prove such  criminal  act,  it  was  error  for  the 
court  to  charge,  without  qualification,  the  rule 
for  determining  the  relative  value  of  positive 
and  neeative  testimony  as  contained  In  Pen. 
Code  1895,  §  986.  In  connection  with  the  ml* 
for  weighing  the  testimony  as  eml>odied  in  this 
section,  the  court  should  also  tiave  instructed  the 
jury  to  consider  and  pass  upon  the  credibility  of 
the  witnesses. 

2.  Intozioatiiio    Liquobs— Cbdiirai.   Pbos- 

EOUTIONB— iNSTBtlOTIONS. 

Wtiile  it  is  not  necessary  that  the  person 

firosecuted  for  the  act  of  selling  should  own  the 
iquor,  yet  the  question  of  ownership  is  one  of 
the  elements  which  the  Jury  may  look  to  in  de- 
termining who  made  the  sale;  and  in  a  prose- 
cution for  the  unlawful  sale  of  liquor,  where 
the  defense  was  that  the  defendant  neither  own- 
ed nor  sold  the  liquor,  it  was  error  to  instruct 
the  jury  tliat  the  title  of  the  liquor  alleged  to 
have  been  sold  was  not  a  matter  for  them  to 
consider. 

3.  Sauk— BvtnKRCE— ADUissiBiLrrr. 

Apart  from  a  minor  error  in  the  exclusion 
of  testimony,  no  other  error  appears. 
(SylUbus  by  the  Court.) 

Error  from  City  Court  of  Montlcello;  W, 
M.  Clements,  Judge. 

Lewis  Whitfield  was  convicted  of  an  unlaw- 
ful sale  of  liquor,  and  he  brings  error.  Re- 
versed. 

Greene  F.  Johnson,  for  plaintiff  in  error. 
Doyle  Campbell,  Sol.,  for  the  State. 

HILL,  0.  J.  The  defendant  was  Indicted 
and  convicted  for  selling  without  license  spir- 
ituous, alcoholic  malt,  and  intoxicating  liq- 
nors  in  Jasper  county.  The  testimony  against 
him  was  given  by  one  witness,  who  swore  that 
he  bought  four  bottles  of  beer  from  him,  pay- 
ing therefor  60  cents;  the  beer  being  in  the 
house  where  the  defendant  and  several  other 
negroes  were  drinking  whisky  and  beer.  The 
witness  testified  that  the  defendant  told  him, 
at  the  time  he  sold  him  the  four  bottles  of 
beer,  that  it  did  not  belong  to  him,  but  be- 
longed to  one  John  Glover.  The  defendant 
introduced  two  witnesses,  who  testified  that 
they  were  present  in  the  house  at  the  same 
time  with  the  witness  for  the  state,  and  saw 
him  get  the  four  bottles  of  beer^^rom  the  dde- 
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fendant,  and  heard  him  tell  th«  witness  for 
the  state  that  the  beer  did  not  belong  to  blm, 
but  to  one  John  OloTer;  that  the  beer  was  In 
a  box  which  was  marked  "John  Glover." 
Both  these  witnesses  swore  that,  If  the  wit- 
ness for  the  state  paid  the  defendant  any 
money  for  the  beer,  they  did  not  see  him  do 
so,  and  they  were  present  all  the  time.  They 
also  stated  that  they  got  some  beer  from  the 
defendant  on  the  same  occasion,  but  paid 
him  no  money.  The  defendant  further  offered 
to  prove  by  these  two  witnesses  that  they  paid 
John  Glover  for  the  beer  which  they  got 
from  the  defendant;  but  this  testimony  was 
excluded  by  the  court  This  was  all  the  evi- 
dence In  the  case.  The  defendant  stated  that 
the  beer  did  not  belong  to  him,  but  that  be 
had  been  asked  to  carry  It  to  the  house  by 
the  owner,  John  Glover,  and  that  he  did  not 
sell  any  of  the  beer  to  the  witness  for  the 
state,  or  to  any  one  else,  but  that  this  wit- 
ness and  bis  witnesses  took  some  bottles  of 
beer  out  of  the  house. 

1.  The  judge.  In  his  charge,  gave  without 
qualification  the  rule  embodied  In  Pen.  Cktde 
1895,  {  985,  as  to  the  relative  value  of  posi- 
tive and  negative  testimony.  .  While  the  facts 
presented  a  typical  case  for  the  application 
of  this  rule,  the  judge  erred  in  not  also  giv- 
ing, in  connection  therewith,  the  qualifica- 
tion that  the  Jury,  in  weighing  such  testimony, 
should  also  consider  and  pass  upon  the  ques- 
tion of  the  credibility  of  the  witnesses.  It 
has  been  repeatedly  held  by  the  Supreme 
Court,  and  by  this  court  In  the  three  recent 
cases  of  Wood  v.  State,  1  Oa.  App.  684,  68 
S.  B.  271,  Phillips  V.  State,  1  Ga.  App.  687, 
57  S.  E.  1079,  and  Thomas  v.  State,  Id.,  that 
section  985  of  the  Penal  Ck>de  of  1895  should 
never  be  given  In  charge  to  the  Jury,  except 
with  the  qualification  above  stated.  "In 
weighing  evidence  Its  character  as  to  being 
positive  or  negative  Is  one  element  for  con- 
sideration ;  but  It  is  not  the  only  one.  Cred- 
ibility is  also  essentially  involved."  War- 
rick V.  State,  125  Ga.  142,  53  S.  E.  1031. 

2.  Error  la  also  assigned  on  the  following 
charge  by  the  court:  "I  charge  you  that  the 
question  of  the  title  of  the  beer  alleged  to 
have  been  sold  is  not  a  matter  for  you  to 
consider."  Of  course,  the  defendant  was 
guilty.  If  he  sold  the  beer,  whether  it  be- 
longed to  him  or  to  some  one  else;  but  he 
contended,  and  introduced  evidence  In  sup- 
port of  his  contention,  that  the  beer  did  not 
belong  to  blm,  and  that  he  did  not  sell  it  at 
all,  and  the  question  of  ownership  might 
have  been  considered  by  the  jury  as  a  fact 
corroborating  the  defendant's  statement  and 
supporting  his  contention.  It  would  not 
have  been  error  for  the  court  to  Instruct  the 
jury  that,  if  they  believed  that  the  defendant 
sold  the  beer  or  assisted  In  selling  It,  the  ques- 
tion of  ownership  was  Immaterial;  but  we 
think  the  court  went  too  far  In  charging,  un- 
der the  facts  of  this  case,  that  the  question 
of  ownership  was  not  a  matter  for  them  to 
consider  at  alL 


3,  We  think  the  court  erred  In  excluding 
the  testimony  of  the  two  witnesses  to  the  ef- 
fect that  each  got  beer  at  the  same  time  and 
place  that  the  witness  for  the  state  got  his 
beer,  but  that  they  did  not  pay  the  defendant 
therefor,  but  did  pay  one  John  Glover.  While 
the  purchase  of  the  beer  by  these  two  wit- 
nesses, and  their  payment  for  the  same  to 
John  Glover,  were,  in  a  sense,  a  separate 
transaction  from  the  one  for  which  the  de- 
fendant was  tried,  yet  It  did  In  some  degree 
tend  to  establisb  the  contention  of  the  defend- 
ant that  the  beer  did  not  belong  to  blm,  and 
that  he  was  not  selling  It  The  fact  that  these 
two  witnesses  got  the  beer  at  the  same  time 
and  place  as  did  the  witness  for  the  state, 
and  did  pay  therefor-  the  party  whom  the 
defendant  claimed  was  the  owner,  was  of  pro- 
bative value  as  corroborating  hla  contention. 

The  other  assignments  of  error  we  think 
are  without  merit;  but,  for  the  reasons  stat- 
ed, we  think  the  court  erred  in  refusing  to 
grant  the  defendant  a  new  trlaL 

Judgment  reversed. 


SHEFFIELD  et  al.  v.  JOHNSON  COUNTY 

SAVINGS  BANK.    (No.  410.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 

1.  Bills  and  Notes  —  Indobseuent — Sum- 
ciEMCY — Seal. 

Writing  and  signature  are  necessary  to  the 
formal  indorsement  of  a  negotiable  instrument; 
but  no  particular  form  of  signature  is  necessary, 
any  form  adopted  as  sach  being  sufficient  A 
seal  is  unnecessary  to  its  sufficiency,  whether 
it  be  that  of  a  private  person  or  of  a  corpora- 
tion. 

[Ed.  Note.— For  eases  in  point,  see  Gent  Dig. 
vol.  12,  Corporations,  §  182S.] 

2.  Sake. 

In  a  suit  by  the  plaintiff  as  the  transferee  of 
a  negotiable  instrument,  a  written  indorsement 
thereon,  bearing  as  the  signature  only  tlie  coi^ 
porate  name  of  the  payee,  not  accompanied  by 
the  name  of  the  a^ent  by  whom  affixed  nor  by 
the  corporate  seal,  is  nevertheless  sufficient  proof 
of  the  transfer,  unless  tlie  indorsement  be 
Bi)ecificaily  denied  on  oath. 

[Ed.  Note.— For  cases  in  point,  see  (Dent  Dig. 
vol.  7,  Bills  and  Notes,  §  1022.] 

8.  Saue  —  Actions  —  Bubden  of  Proof  cm 
Showing  Failure  of  Conbidebation. 
While  by  common  law  and  by  general  law, 
aa  recognized  in  most  of  the  American  states 
and  possibly  In  this  state,  if  the  defendant  in 
an  action  by  the  legal  holder  of  a  negotiable 
promissory  note  shows  that  the  note  was  pro- 
cured by  fraud  or  duress,  or  that  it  Is  founded 
upon  an  illegal  consideration  or  an  original  total 
lack  of  consideration,  the  burden  of  proving 
that  he  is  a  bona  fide  holder  for  value  is  cast 
upon  the  plaintiff,  yet  no  such  result  follows 
from  proof  showing  mere  failure  of  considera- 
tion, total  or  partial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and   Notes,  {  1677.] 

4.  Same — Evidkncb— Sufficienct. 

Tlie  verdict  directed  in  this  case  la  larger 
in  amount  than  the  proof  warrants. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Blakely;   W.  A. 
Jordan,  Judge. 
Action   by   the  Johnspo.  Oountr   Savings 
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Bank  against  R.  H.  Sheffield  and  otbers,  ad- 
ministrators. Judgment  for  plaintiff,  and 
defendants  bring  error.    Beversed. 

Pottle  &  Glessner  and  R.  H.  Sheffield,  for 
plaintiffs  In  error.  Bush  &  Stapleton  and 
Oliver  &  Bassell,  for  defendant  In  error. 

POWELL,  J.  The  plaintiff  aned  upon  a 
n^otlable  promissory  note  made  by  the  de- 
fendants' intestate,  payable  to  the  New  Eng- 
land Jewelry  Company.  Upon  the  back  of 
the  note  was  an  Indorsement  as  follows: 
"March  2, 1903.  For  value  received,  we  here- 
by sell  and  assign  the  within  note  to  the 
Johnson  County  Savings  Bank.  New  Eng- 
land Jewelry  Co."  The  defendant  pleaded, 
and  attempted  to  prove,  that  the  considera- 
tion of  the  note  was  jewelry,  alleged  to  be 
good  aervlceable  gold-plated  and  gold-fllled 
Jewelry,  sold  by  the  New  England  Jewelry 
Company  to  the  defendants'  Intestate,  where- 
as a  lot  of  brass  jewelry  was  delivered, 
worth  only  about  one-fourth  as  much  as  the 
jewehry  contracted  for.  There  was  no  evi- 
dence of  the  circumstances  under  which  the 
plaintifTs  title  to  the  note  was  acquired,  ex- 
cept the  written  transfer  set  forth  above. 
The  court  excluded  the  testimony  offered  by 
the  defendants,  showing  that  the  jewelry 
was  brass  and  worth  only  a  small  amount, 
and  directed  a  verdict  for  the  plaintiff. 

1,  2.  The  plaintiffs  In  error  concede  that, 
if  the  plaintiff  in  the  court  below  is  to  be- 
conclaslvely  considered  as  a  bona  fide  holder 
for  value,  their  defense  was  not  available 
to  defeat  a  recovery.  They  contend,  how- 
ever, that  the  indorsement  on  the  note  was 
prima  facie  Insufficient;  that  the  name  New 
England  Jewelry  Company  connotes  a  corpo- 
ration; that  a  corporation  can  act  only 
through  an  agent;  that  when  no  corporate 
seal  is  attached  there  Is  no  presumption  that 
the  signature  Is  genuine.  This  exact  point 
was  made  In  each  of  the  following  cases: 
Templeton  v.  Hayward,  65  III.  178;  Walker 
V.  Krebanm.  67  III.  252;  Second  National 
Bank  v.  Mnrtln,  82  Iowa,  442,  48  N.  W.  735. 
In  all  of  them  the  contention  Is  overruled. 
In  speaking  of  a  similar  Indorsement,  the 
conrt  in  the  case  last  cited  says:  "But,  In 
our  opinion,  the  signature  of  the  indorsement 
is  sufficient  as  it  appears.  A  little  thought 
will  make  this  plain.  The  name  of  the  cor- 
poration written  on  the  back  of  the  Instru- 
ment Is  In  fact  the  signature  of  the  indorser, 
just  as  it  would  be  If  It  were  shown  that  it 
was  made  by  an  officer  of  the  corporation 
that  signs  it.  It  Is  the  corporation  that  does 
the  act  by  the  officer;  for  it  has  not  hands, 
and  cannot  write.  When  the  name  is  found 
written  upon  the  notes.  It  is  known  that  it 
is  Intended  as  the  Indorsement  in  blank.  If 
the  name  be  written  there  by  an  officer  hav- 
ing authority.  It  will  bind  the  corporation, 
npon  that  fact  being  established,  though  the 
ofBcer's  name  be  not  subscribed  to,-  nor  ap- 
liears  in,  the  instrument  It  cannot  be  doubt- 
ed that,  had  defendants  raised  an  Issue  pre- 


senting the  question  whether  the  name  of 
the  corporation  was  written  upon  the  notes, 
for  the  purpose  of  indorsing  them,  by  the 
officer  clothed  with  authority  so  to  do,  the 
plaintiff  would  have  been  permitted  to  pre- 
sent evidence  supporting  the  indorsement,  by 
showing  the  authority  of  the  one  making  It 
and  his  Intention  to  bind  the  corporation  as 
an  indorser.  Now,  as  no  such  issue  was 
raised  by  the  defendants'  answer,  the  suffi- 
ciency and  validity  of  the  Indorsement  stands 
as  admitted  In  the  case."  See,  also,  7  Cyc. 
792;  Habersham  v.  Lehman,  63  Ga.  880; 
Neal  V.  Gray,  124  Go.  511  (S),  515,  62  S.  E. 
622;  Tyson  v.  Bray,  117  Ga.  688,  46  S.  E. 
74.  It  la  true  that  the  slgnatnre,  not  pur- 
porting to  be  made  by  any  particular  agent 
authorized  to  act  for  the  corporation  and 
not  being  accompanied  by  the  corporate  seal, 
does  not  Import  its  own  authenticity;  but 
the  defendant,  by  not  denying  the  indorsement 
under  oatb,  conclusively  admits  Its  genuine- 
ness. Civ.  Code  1895,  (  S705.  The  case  of 
Dodge  V.  American  Freehold  Mtg.  Co.,  109 
Ga.  394,  S4  S.  E.  672  (2),  relates  to  the  meth- 
od of  proving  the  execution  of  an  instrument 
not  constructively  and  conclusively  admitted 
to  be  genuine  by  a  statutory  rule  of  pleading, 
as  is  the  case  with  this  Indorsement  The 
principles  announced  In  the  first  two  head- 
notes  are  now  so  well  established  by  the  cur- 
rent of  authority  as  to  admit  of  no  serious 
question. 

8.  When  a  plaintiff  introduces  in  evidence 
a  negotiable  promissory  note  duly  assigned  to 
him  before  maturity,  the  presumption  imme- 
diately arises  that  he  is  a  bona  fide  holder 
for  value  and  is  entitled  to  protection  against 
equities  and  defenses  which  the  maker 
might  have  against  the  original  payee.  At 
common  law,  if  the  defendant  showed  by  big 
proof  that  the  note  was  procured  by  fraud 
or  duress,  or  that  it  was  founded  upon  an 
Illegal  consideration  or  an  original  total  lack 
of  consideration,  the  burden  was  shifted  to 
the  plahatlff  to  show  that  he  did  in  fact  re- 
ceive the  note  in  ordinary  course  of  trade, 
in  good  faith,  for  value,  and  without  notice 
of  the  defenses;  and  this  seems  to  be  the 
rule  recognized  in  most  of  the  American 
states,  and  possibly  in  Georgia.  See  Norton 
on  Bills  and  Notes,  243;  2  Greenleaf  on  Ev. 
(10th  Ed.)  {  172;  Duncan  v.  Scott,  1  Camp. 
89;  Miller  v.  Race,  1  Burr.  452;  8  Cyc.  236- 
238.  But  "mere  evidence  of  failure  of  con- 
sideration or  partial  failure  of  considera- 
tion la  not  sufficient  to  throw  upon  the  hold- 
er the  burden  of  proving  that  he  obtained 
the  paper  in  good  faith."  8  Cyc.  239,  and 
citations.  The  defendant's  plea  and  tender- 
ed proof  alleged  and  showed  only  a  partial 
failure  of  consideration. 

4.  The  note  was  payable  in  five  equal  in- 
stallments, due  seriatim  on  the  20th  day  of 
the  following  months:  January,  April,  July, 
and  October,  1903,  and  January,  1804.  It 
contained  the  following  provision:  "Any  In- 
stallment past  due  to  draw  6  per  cent  inter- 
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est  per  annntn.  If  not  paid  within  ten  days 
after  due,  the  whole  note  to  become  due  on 
the  option  of  holder."  The  first  installment 
appears  to  have  been  paid.  Otherwise  the 
plaintiff  would  have  fallen  within  the  pur- 
view of  the  latter  portion  of  Oiv.  Code  1885, 
I  3695.  The  court  directed  a  verdict  for  the 
aggregate  principal  of  the  four  other  install- 
ments, "with  interest  on  that  amount  at  6  per 
cent  per  annum  from  April  20, 1903."  In  this 
direction  as  to  Interest  we  find  error.  The 
installments  bore  no  interest  until  after  the 
matorlty  of  each.  The  plaintiff  had  the 
option  to  declare  the  whole  note  due  for  a 
default  in  the  payment  of  any  Installment; 
but  It  was  not  obliged  to  do  so.  The  entire 
note  did  not  ii)80  facto  become  due  when  the 
first  installment  became  past  due.  It  requir- 
ed affirmative  action  on  the  part  of  the  hold- 
er to  effectuate  this  result.  The  holder  of 
the  note  might  have  preferred  to  retain  It  as 
a  contract  maturing  In  installments,  with 
the  privilege  of  suing  each  installment  In 
a  Justice's  court,  rather  than  to  convert  It 
Into  a  single  demand  above  Justice's  court 
Jurisdiction.  We  cite  this  as  one  of  a  num- 
ber of  possible  considerations  why  the  law 
will  not  presume  the  exercise  of  the  option 
on  the  plaintiff's  part  We  are  not  prepared 
to  say  that  the  plaintiff  could  hasten  the  ma- 
turity of  the  notes,  even  by  an  exercise  of 
the  option,  so  as  to  make  his  entire  demand 
bear  Interest  from  that  date,  though  as  to 
this  we  are  not  called  upon  for  a  decision  at 
presoit  Ibe  court  having  directed  a  verdict 
for  too  large  a  sum,  a  reversal  results.  Kel- 
ly V.  Stronse,  116  Oa.  874,  43  S.  B.  2S0  (^). 
Judgment  reversed. 


STORY  T.  BUTT.     (No.  342.) 
(Coart  of  Appeals  of  Georgia.    May  28,  1907.) 

1.  lAm  Estates— Cbops  —  Stattttobt  Provi- 
sions. 

Oir.  Code  1895,  §  3092,  relating  to  the  right 
of  a  tenant  for  life  to  emblements,  is  merely  de- 
claratory of  the  common  law. 

[Hid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Life  Estates,  S  33.] 

2.  Same. 

Civ.  Code  1895,  |  3093,  which  entitles  one 
who  rents  from  the  tenant  for  life  to  the  land 
nntil  the  end  of  the  year,  upon  his  complying 
with  his  contract  with  the  tenant  for  life,  not- 
withstanding the  latter  dies  during  the  year,  is 
not  of  common-law  origin,  but  is  manifestly  an 
adaptation  made  by  the  compilers  of  our  Code 
from  St.  14  &  15  Vict  c.  25. 

(a)  Under  this  section  a  power  is  conferred 
npon  the  tenant  for  life  to  represent  the  whole 
estate  to  the  estent  of  making  a  rent  contract 
binding  to  the  end  of  the  year  in  which  the  death 
of  such  tenant  for  life  may  occur. 

(b)  The  correlative  duty  of  the  undertenant  Is 
to  comply  with  his  contract  with  the  life  tenant ; 
and  if  he  does  so  he  is  not  accountnble  to  the 
remainderman  for  any  portion  of  the  year's 
rent,  though  the  life  tenant  die  before  the  crops 
are  sown. 

(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Marion  Coun- 
ty;   W.  A.  Little,  Judge. 


Action  by  W.  E.  Butt  against  Jesse  C. 
Story.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

D.  L.  Farmer,  for  plaintiff  in  error.  W.  B. 
Short  and  Geo.  P.  Munro,  for  defendant  In 
error. 

POWELL,  J.  Mrs.  Eliza  Story  had  a  life 
estate  in  certain  lands.  She  rented  them  to 
the  plaintiff  in  error,  Jesse  C.  Story,  for  the 
year  1905,  and  took  from  him,  for  the  rent, 
a  negotiable  promissory  note.  She  died  Feb- 
ruary 20,  1905,  having  previously  transferred 
to  another  the  rent  note.  Butt  the  defendant 
in  error,  was  the  remainderman,  or  rather,  by 
purchase,  he  succeeded  to  all  the  rights  of  a 
remainderman,  and  for  the  purposes  of  the 
case  may  be  regarded  as  such.  In  the  fall 
of  1905  Butt  demanded  payment  of  the  rents 
of  Jesse  Story,  who  refused,  having  paid  them 
to  the  holder  of  his  rent  note.  Butt  sued  oat 
a  distress  warrant  and  Story  defended.  The 
ground  had  been  plowed  at  Mrs.  Story's 
death,  but  the  crops  had  not  been  planted. 
The  trial  court  held  that  although  Jesse 
Story  was,  as  under  tenant  of  the  life  tenant 
entitled  to  possession  of  the  lands  imtii  the 
end  of  the  year,  yet  since  the  life  tenant 
had  died  prior  to  the  sowing  of  the  crops, 
the  remainderman  was  entitled  to  the  rent 
for  the  year,  and  that  Butt  might  maintain 
the  distress  warrant  against  Jesse  Story,  not- 
withstanding he  had  paid  the  rents  to  the 
holder  of  his  rent  note.  Under  the  holding 
of  the  trial  court  there  was  a  verdict  in  favor 
of  Butt  and  Story  brings  error. 

1.  Section  3092  of  our  CivU  Code  of  1805, 
which  declares,  "If  the  life  estate  be  ter- 
minated not  by  act  of  the  tenant  he  and  bis 
legal  representatives  shall  be  entitled  to  em- 
blements, which  are  the  profits  of  crops  sow- 
ed by  him  during  life,  whether  the  plants  be 
annual  or  iierennlal,"  and  section  3093,  which 
asserts,  "If  the  tenant  for  life  rents  the  land 
for  the  year,  and  dies,  or  the  estate  Is  other- 
wise terminated  daring  the  year,  the  tenant 
shall  be  entitled  to  the  land  for  the  term  of 
the  year,  ujpon  complying  with  his  contract 
with  the  tenant  for  life,"  are  not  both  of  the 
same  origin.  The  former  is  merely  declara- 
tory of  the  common  law.  The  latter  Is  stat- 
utory in  nature,  having  become  law  In  this 
state  through  the  adoption  of  the  first  Code, 
into  which  it  was  Inserted  by  the  codlfiers 
as  a  new  proposition.  At  common  law,  prior 
to  St  11  Geo.  II,  c.  19,  If  the  life  tenant  died 
before  the  rent  day,  his  executor  could  not 
recover  from  the  undertenant  the  rent  or  any 
portion  thereof ;  nor  could  any  one  else  col- 
lect it  The  undertenant  went  rent  free,  and 
all  his  Interests  in  the  land  terminated,  ex- 
cept a  qualified  right  of  Ingress  and  egress 
for  the  protection  of  his  emblements,  the 
right  to  gather  crops  already  sown;  for 
even  the  undertenant's  rights  to  this  extent 
were  respected.  Note  the  statement  of  Black- 
stone  as  to  this  right:  "A  third  incident  to 
estates  for  life  relates  to^  the  undertenants. 
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or  leBsees;  tor  they  bare  the  aam«,  nay 
greater,  indulgences  tban  the  lessors,  the  orig- 
inal tenants  tor  life.  The  same,  for  the  law 
of  estovers  and  emblements  with  regard  to 
the  tenant  for  life  is  also  law  with  regard 
to  bis  undertenant,  who  represents  blm  and 
stands  in  bis  place ;  and  greater,  for  in  those 
cases  where  tenant  for  life  shall  not  have  the 
emblements,  because  the  estate  determines 
by  bis  own  act,  the  exceptions  shall  not 
reacb  his  lessee,  who  is  a  third  person."  BI. 
Com.  123.  The  right  to  emblements  merely 
relates  to  the  privilege  of  gathering  crops 
already  sown,  and  the  right  to  possess  the 
premises  is  indnded  therein  only  so  far  as 
sacb  possession  is  necessarily  Incident  to  the 
gathering  of  such  crops.  There  was  no  com- 
mon-law privilege  that  the  undertenant  might 
possess  the  premises  until  the  end  of  the  year. 
2.  The  uncertainty  of  the  life  tenant's  es- 
tate, and  consequMitly  of  the  undertenant's 
dependent  term,  frequently  made  the  under- 
tenant's condition  a  precarious  one.  It  also 
made  bis  lease  leas  valuable.  Private  inge- 
nuity first  found  a  means  to  avoid  the  hard- 
ship; so  tbat  It  liecame  customary  for  the 
grantor  of  a  life  estate  to  give  the  life  ten- 
ant the  express  power  to  make  leases  which 
should  not  terminate  with  the  life  estate. 
Finally,  In  1851,  Parliament  passed  8t  14  & 
15  Vict  c  26:  "Tbat  where  the  lease  or  ten- 
ancy of  any  farm  or  lands  held  by  a  tenant 
at  rack-rent  shall  determine  by  the  death  or 
cessor  of  the  estate  of  any  landlord  entitled 
for  bis  life,  or  for  any  other  uncertain  inter- 
est instead  of  claims  to  emblements,  the  ten- 
ant shall  continue  to  bold  and  occupy  such 
farm  or  lands  until  the  expiration  of  tbe  then 
current  year  of  bis  tenancy,  and  shall  then 
quit  upon  tbe  terms  of  his  lease  or  holding, 
in  the  same  manner  as  if  such  lease  or  ten- 
ancy were  then  determined  by  effluxion  of 
time  or  other  lawful  means  during  tbe  con- 
tinuance of  his  landlord's  estate;  and  tbe 
succeeding  landlord  or  owner  shall  be  enti- 
tled to  recover  and  receive  of  tbe  tenant,  In 
the  same  manner  as  bis  predecessor  or  such 
tenant's  lessor  could  have  done  if  he  had  been 
living  or  bad  continued  tbe  landlord  or  les- 
sor, a  fair  proportion  of  tbe  rent  for  the 
period  which  may  have  elapsed  from  tbe 
day  of  the  death  or  cessor  of  tbe  estate  of 
such  predecessor  or  lessor  to  the  time  of  tbe 
tenant  so  quitting,  and  tbe  succeeding  land- 
lord or  owner  and  the  tenant  respectively 
shall,  as  between  themselves  and  as  against 
each  other,  be  entitled  to  all  the  benefits  and 
advantages,  and  be  subject  to  the  terms,  con- 
ditions, and  restrictions  and  conditions,  to 
which  the  preceding  landlord  or  lessor  and 
such  tenant  respectively  would  have  been 
entitled  and  subject  in  case  the  lease  or  ten- 
ancy bad  determined  in  manner  aforesaid  at 
tbe  expiration  of  such  current  year."  This 
statute,  of  course,  did  not  come  to  us  as  a 
part  of  tbe  laws  of  England,  which  this 
state  had  previously  adopted;  but  its  exist- 
ence and  beneficial  purposes  must  have  been 


known  to  tbe  great  lawyers  who,  10  years 
after  its  passage,  undertook  the  compilation 
of  our  Code,  for  in  tbat  Code  the  spirit  of 
this  statute  appears  In  the  following  lan- 
guage (section  2238):  "If  a  tenant  for  life 
hires  out  a  slave,  or  rents  tbe  land  for  a 
year  and  dies,  or  tbe  estate  is  otherwise  ter- 
minated during  the  year,  tbe  birer  shall  be 
entitled  to  the  slave  and  the  tenant  to  the 
land,  for  tbe  term  of  tbe  year,  upon  comply- 
ing with  bis  contract  with  tbe  tenant  for 
life." 

The  very  words  of  this  section,  especially 
so  much  thereof  as  relates  to  tbe  hiring  of 
slaves.  Indicates  a  local  and  statutory  origin. 
The  band  of  war  wiped  from  the  statute  tbe 
provision  as  to  slaves,  but  tbe  remainder  of 
it  stands  as  our  present  section  3098  of  the 
Civil  Code  of  ISOo.  Both  the  statute  of  Vic- 
toria and  our  Code  section  make  tbe  tenant 
for  life  the  representative  of  tbe  entire  es- 
tate for  the  purposes  leasing  It  to  tbe  end  of 
tbe  year.  The  law  thus  confers  tbe  power 
which  formerly  a  special  grant  was  neces- 
sary to  create.  Bo  tbat  now,  when  the  un- 
dertenant secures  his  rent  contract  for  the 
year  from  tbe  life  tenant  his  estate  and  right 
of  possession  Is  not  dependent  solely  upon 
tbe  estate  of  the  life  tenant  but  is  also  sup- 
ported by  the  life  tenant's  power  as  tbe  rep- 
resentative of  tbe  whole  estate.  His  correla- 
tive statutory  obligation  is  compliance  witb 
"bis  contract  witb  the  life  tenant"  If  bia 
contract  with  tbe  life  tenant  binds  blm  to 
pay  tbe  rent  in  advance,  and  be  pays  It  he 
has  made  compliance  and  cannot  be  required 
to  pay  again;  or  If  the  life  tenant  exact  a 
negotiable  promissory  note,  payment  of  tbat 
note  to  tbe  legal  bolder  thereof  Is  all  that 
can  be  required  of  blm.  Tbe  law  having 
made  tbe  life  tenant  tbe  agent  of  the  re- 
mainderman, as  well  as  of  himself,  to  make 
the  contract  of  tenancy  for  tbe  year,  tbe  re- 
mainderman must  stand  or  fall  by  tbe  terms 
of  tbat  contract  Tbe  question  whether  un- 
der St  11  Geo.  II,  C.  10,  or  any  other  law,  or 
principle  of  equity,  the  remainderman  can 
recover  from  the  estate  of  tbe  life  tenant  all 
or  any  portion  of  the  year's  rent  Is  not  now 
before  us  for  consideration. 

We  hold,  and  in  this  case  we  cannot  prop- 
erly decide  more  as  to  the  resulting  rights 
of  parties,  tbat  Jesse  Story,  having  complied 
with  bis  contract  with  the  life  tenant,  was 
entitled  to  the  possession  of  tbe  premises  to 
tbe  end  of  tbe  year,  and  that  be  was  not  ad- 
ditionally liable  to  the  remainderman  for  tbe 
rent  The  Supreme  Court  of  Alabama  seems 
to  have  reached  a  similar  conclusion  in  tbe 
case  of  Terrell  v.  Reeves,  103  Ala.  265,  16 
South.  55,  where  it  is  held:  "Where  one 
takes  possession  of  leased  la\ids  under  a  deed 
from  the  life  tenant  who,  prior  to  said  con- 
veyance, had  assigned  the  rent  note  for  the 
then  current  year  to  a  third  person,  to  whom 
the  lessee  paid  tbe  rent,  upon  tbe  death  of 
tbe  life  tenant  In  the  same  year,  such  gran- 
tee Is  not  liable  to  the  remainderman  for  tbe 
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rent  of  said  land  daring  the  year  In  whicb 
the  said  deed  was  executed."  Those  having 
occasion  to  pursue  the  common-law  phases 
of  this  question  further  may  profitably  ex- 
amine the  following  cases:  Ex  parte  Smytbe, 
1  Swan.  337,  and  cases  cited  in  the  foot- 
notes :  Hawkins  t.  Kelly,  8  Ves.  Jr.  308,  and 
citations ;  Pagett  ▼.  Gee,  9  Mod.  482 ;  Bock- 
ingham  v.  Penrlce,  1  P.  Wms.  177 ;  Jenner  v. 
Morgan,  1  P.  Wms.  392;  Clun's  Case,  10 
Yes.  127 ;  Duppa  t.  Mayo,  1  Sannd.  282,  and 
citations;  Plymouth  t.  Tbrogmorton,  Salk. 
65;  Price  t.  Pickett,  21  Ala.  741;  Marshall 
T.  Moseley,  21  N.  T.  280. 
Judgment  reversed. 


HUGHES   V.   STATE.     (No.  174.) 
(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  Abbest  —  Authority  to  Abbest  Without 
Wabbant— Constitutional  Law — Pebson- 
All  Secubitt— Unseasonable  Seabcbes. 

Neither  a  policeman  nor  any  other  arrest- 
ing officer  has  any  authority,  without  a  war- 
rant, either  upon  suspicion  or  information  that 
another  is  carying  a  concealed  weapon,  to  ar- 
rest the  latter  and  search  his  person  for  the 
purpose  of  ascertaining  whether  or  not  such 
person  is  in  fact  violating  the  law  prohihiting 
carrying  concealed  weapons.  Even  if  the  person 
arrested  was  so  violating  the  law,  the  oSense  was 
not,  in  legal  contemplation,  committed  in  the 
presence  of  the  officer,  and  such  an  arrest, 
search,  and  seizure  are  unauthorized  by  law, 
and  are,  within  the  meaning  of  the  Constitu- 
tion, unreasonable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arrest,  H  147,  161;  vol.  43,  Searches 
and  Seizures,  f  5.] 

2.  Sake. 

As  a  general  rule  the  law  requires  a  war- 
rant in  order  to  render  an  arrest  legal,  whether 
it  be  made  by  a  policeman  or  by  an^  other 
public  officer.  There  are  three  exceptions  to 
this  rule:  Where  an  oSense  is  committed  in  the 
officer's  presence ;  where  the  offender  is  endeav- 
oring to  escape ;  and  where,  from  other  cause, 
there  is  lilcely  to  be  a  failure  of  justice,  for 
want  of  an  officer  to  issue  a  warrant 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arrest,  S  147.] 

3.  Criminal  Law— EvinENCE— Admissibility 
—  Evidence  Obtained  by  Unlawfol 
Search  of  Person. 

Evidence  of  guilt,  which  the  defendant,  ei- 
ther directly  or  indirectly,  is  compelled  to  dis- 
close by  an  unlawful  search  and  seizure  of  his 
person  under  an  illegal  arrest,  is  not  admis- 
sible in  a  criminal  prosecution  against  the  per- 
son thus  illegally  arrested. 
(Syllabus  by  the  Court.) 

Error  from  Superior  CJourt,  Fnlton  County ; 
J.  T.  Pendleton,  Judge. 

J.  E.  Hughes  was  convicted  of  carrying  a 
concealed  weapon,  and  he  brings  error.  Re- 
versed. 

Frank  L.  Haralson,  for  plaintiff  In  error. 
C.  D.  Hill,  Sol.  Oen.,  and  Lowry  Arnold,  SoU 
for  the  State. 

RUSSELL,  J.  The  bill  of  exceptions  as- 
signs error  on  the  part  of  the  judge  of  the 
superior  court  in  overruling  a  certiorari.  The 
plaintiff  In  error  was  convicted  in  the  crim- 


inal court  of  Atlanta  of  the  offense  of  carry- 
ing a  pistol  concealed.  He  sought  to  have 
bis  case  reviewed  by  the  superior  court,  and 
to  that  end  he  presented  a  petition  for  cer- 
tiorari, which  was  duly  sanctioned.  The 
petition  showed  that  the  only  evidence  ad- 
duced by  the  state,  upon  which  a  conviction 
could  be  bad,  was  objected  to  on  the  trial, 
and  a  timely  motion  was  made  to  withdraw 
It  from  the  consideration  of  the  Jury,  "be- 
cauise  the  defendant  was  forced  to  produce 
evidence  against  himself;  the  arrest  being 
illegal  and  the  evidence  illegal."  The  assign- 
ments of  error,  in  the  petition  for  certiorari, 
are:  (1)  That  the  verdict  is  contrary  to  law 
and  contrary  to  evidence;  (2)  that  the  evi- 
dence complained  of  and  asked  to  be  ruled 
out  by  the  court  was  Improperly  admitted, 
because  this  evidence  was  obtained  by  an  il- 
legal search  of  defendant's  person,  which 
forced  defendant  to  furnish  evidence  against 
himself,  and  the  court  committed  error  In  not 
ruling  It  out  upon  objection  or  motion;  (3) 
because  the  court  erred  in  its  charge,  as  set 
forth  In  this  petition;  (4)  because  the  court 
erred  in  not  ruling  out  the  evidence  com- 
plained of  as  being  Illegally  obtained  from  J. 
E.  Chapman  (the  only  witness  for  the  state), 
on  motion  of  defendant's  counsel,  as  set  out 
in  this  certiorari. 

The  only  witness  for  the  state  testified  as 
follows:  "On  Saturday  night,  September 
22,  1906,  I  saw  the  defendant  and  another 
man  turn  from  Wblteball  viaduct,  at  tbe 
ticket  office  of  tbe  W.  &  A.  Railroad,  and 
start  across  the  passway  from  Peachtree  via- 
duct to  Brond  street  Myself,  George  Stein, 
and  Mr.  Hutcbins,  both  city  policemen,  fol- 
lowed them,  overtook  them,  and  searched 
them,  and  found  on  the  person  of  the  defend- 
ant a  pistol.  Tbe  pistol  was  In  bis  right  hip 
pocket  under  his  coat  We  had  hold  of  him 
when  the  search  was  mada  We  then  carried 
him  down  to  the  police  station,  where  we  en- 
tered a  charge  against  him  of  concealed 
weapons.  The  defendant  and  the  man  with 
him  were  walking  leisurely  along  the  pass- 
way  when  we  overtook  them.  The  defendant 
had  not  violated  any  law  that  we  knew  of. 
He  was  not  intoxicated.  We  did  not  have 
any  warrant  or  any  other  legal  process 
against  him.  We  had  no  authority  to  make 
tbe  search  when  we  found  the  pIstoL  He 
was  tried  on  the  charge  before  Judge  Broyles, 
tbe  recorder,  and  bound  over  to  this  court  by 
him.  I  did  not  see  the  defendant  do  any- 
thing in  violation  of  law  before  we  took  a 
hold  of  him  and  searched  him.  He  was  be- 
ing held  by  tbe  other  policeman  while  I  made 
tbe  search.  He  made  no  attempt  to  get  away 
or  to  resist  tbe  officers."  This  was  the  whole 
of  the  state's  case. 

The  defendant  proved  by  both  of  the  wit- 
nesses who  were  with  him,  and  also  asserted 
In  his  statement,  that  be  was  quietly  and 
peaceably  walking  a  public  thoroughfare  on 
a  peaceable  mission;  that  he  was  not  talk- 
ing In  a  loud  tone  of  voice/nor  were  his  com- 
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panlons,  and  tbat  he  turned  back  because  he 
saw  a  mob  gathering  at  the  corner  of  De- 
catur, Wbltetrall,  and  Peachtree  streets,  and 
be  was  walking  leisurely  along,  when  three 
dty  officers  walked  up  behind  him,  two  Of 
them  grabbed  him,  and  they  immediately 
commenced  searching  him ;  that  he  was  per- 
fectly sober,  and  was  not  connected  with  the 
mob  or  with  any  one  connected  with  the  mob ; 
that  he  is  a  law-abiding  citizen,  a  carpenter 
by  trade,  who  receives  good  wages  and  sticks 
closely  to  his  business.  The  defendant  did 
not  say  whether  the  pistol  was  concealed  or 
not  Both  of  his  witnesses  were  Inclined  to 
the  belief  that  the  pistol  was  not  concealed, 
while  they  only  testified  that  they  had  seen 
It  a  short  time  previous  to  the  arrest. 

The  petitioner  In  certiorari  excepted  to  the 
following  charge  of  the  court,  which  was  ad- 
mitted by  the  answer  to  be  correctly  set 
forth :  '^on  have  nothing  to  do  with  the  ar- 
rest of  the  defendant,  or  the  circumstances 
attending  bis  arrest  It  is  not  a  question 
with  yon  whether  the  arrest  was  legal  or  il- 
legal, and  whether  the  search  and  seizure  of 
his  person  was  illegal  or  not  or  whether  or 
not  in  this  search  they  found  a  pistol  on  the 
defendant  The  only  question  for  you  to  de- 
termine is  whether  or  not  the  defendant  had 
on  bis  person,  *not  in  an  open  manner  and 
fully  exposed  to  view,  a  pistol.'  The  question 
with  you  is  (and  it  la  the  only  question),  did 
he  have  this  pistol  concealed?  I  charge  you 
tbat  this  Is  the  law,  and  tbat  the  Jury  Is 
bound  to  take  it  as  the  law.  As  to  whether  or 
not  the  officers  In  this  case  had  a  warrant 
for  the  defendant,  or  whether  or  not  he  was 
involved  in  violation  of  some  law,  you  have 
nothing  to  do.  The  question  for  you  to  decide 
Is  whether  or  not  this  pistol  was  concealed." 

The  defendant's  motion  for  new  trial  hav- 
ing been  overruled,  and  his  certiorari  dismiss- 
ed,' the  question  very  clearly  presented  to 
US  by  the  court's  ruling  on  the  defendant's 
objection  to  the  evidence  and  to  the  charge 
of  the  court  is  whether  the  evidence  objected 
to  should  have  been  excluded  as  illegal;  in 
other  words,  whether  the  Jury  can  consider, 
as  the  Judge  charged  them  that  they  could, 
evidence  from  a  witness  whose  only  knowl- 
edge of  the  facts  was  derived  by  force,  after 
an  Illegal  arrest  of  the  defendant  by  such 
witness,  acting  as  an  officer.  The  question 
has  already  been  decided  by  this  court  in 
Hammock  v.  State,  1  Oa.  App.  126,  68  S.  B. 
66.  But  this  case  is  an  even  more  aggravat- 
ed instance  of  a  violation  of  the  right  of  per- 
sonal liberty,  and  of  the  ctmstltutional  provi- 
sion which  protects  the  citizen  from  being 
compelled  to  testify  against  himself,  than  the 
Hammock  Case.  In  tbat  case  the  sheriff  at 
least  acted  upon  information  that  the  defend- 
ant was  guilty  of  the  offense.  In  the  present 
case  an  orderly  citizen,  on  a  peaceable  mis- 
sion, so  far  as  the  evidence  discloses,  while 
walking  the  public  thoroughfare,  Is  assaulted, 
seized,  searched,  and  deprived  of  his  proper- 
ty, tither  upon  bare  suspicion  or  from  mere 


curiosity.  While  one  of  the  officers  holds 
him,  another  searches  bis  person  and  dis- 
covers a  concealed  pistol.  The  defendant 
was  violating  one  law.  To  get  proof  of  this 
the  witness  was  compelled  to  violate  two. 

With  the  utmost  abhorrence  and  detesta- 
tion of  the  practice  of  carrying  deadly  weap- 
Bons  concealed,  we  canot  give  our  sanction 
to  a  prosecution  for  crime  which  involves  a 
commission  of  more  crimes.  Unless  two 
wrongs  make  a  right,  prosecutions  and  con- 
victions on  evidence  which  can  only  be  ob- 
tained by  graver  violations  of  the  law  can- 
not be  countenanced  by  any  consideration 
of  sound  public  policy.  Surely,  unless  the 
law  recognizes  favorites  among  crimes  and 
gloats  with  fond  partiality  In  the  prosecution 
of  one  offense  more  than  another.  It  ought 
not  to  be  necessary  to  abuse  the  liberty  of 
the  citizen  and  compel  him,  directly  or  indi- 
rectly, not  only  by  fear,  but  by  superior  force, 
to  furnish  evidence  against  himself.  Under 
our  Constitution  no  witness  is  compelled  to 
testify  against  himself,  or  even  to  Incriminate 
himself,  and  all  evidence  obtained  by  force 
or  fear  is  Justly  outlawed.  As  well  said  by 
Justice  Lumpkin,  rendering  the  opinion  in 
Pickett  v.  State,  99  Qa.  15,  25  &  B.  609,  69 
Am.  St  Rep.  226 :  "While  •  •  •  an  offi- 
cer may,  without  a  warrant,  make  an  arrest 
for  an  offense  committed  In  his  presence,  he 
has  no  authority,  upon  bare  suspicion,  or  up- 
on mere  Information  derived  from  others,  to 
arrest  a  citizen  and  search  his  person  in  or- 
der to  ascertain  whether  or  not  he  was  car- 
rying a  concealed  weapon  in  violation  of  law. 
The  Constitution  of  this  state  expressly  de- 
clares in  the  Bill  of  Rights  that  'the  right 
of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects,  against  unreason- 
able searches  and  seizures,  shall  not  be  vio- 
lated.' •  •  •  If  any  search  Is  unreason- 
able and  obnoxious  to  our  fundamental  law, 
it  la  one  of  the  kind  with  which  we  are  now 
dealing.  Even  if  the  person  arrested  did  in 
fact  Iiave  a  pistol  concealed  about  his  person, 
the  fact  not  being  discoverable  without  a 
search,  the  offense  of  thus  carrying  it  was 
not,  in  legal  contemplation,  committed  in  the 
presence  of  the  officer,  and  the  latter  vio- 
lated a  sacred  constitutional  right  of  the  citi- 
zen in  assuming  to  exercise  a  pretended  an- 
ttiorlty  to  search  his  person  in  order  to  ex- 
I)Ose  his  suspected  criminality." 

In  our  opinion  the  ruling  of  the  Supreme 
Court  In  the  Pickett  Case  Is  controlling,  at 
least  GO  far  as  the  offense  of  carrying  con- 
cealed weapons  is  concerned ;  and,  inasmuch 
as  It  has  not  been  reviewed  and  expressly 
overruled,  subsequent  decisions  apparently  In 
conflict  therewith  must  yield  to  the  older  ad- 
judication. We  are  aware  that  In  Dozler  v. 
State,  107  Ga.  708,  33  S.  B.  418,  it  was  held 
that  It  was  not  error  to  allow  the  sheriff  to 
testify  tbat,  the  accused  being  In  bis  custody 
under  a  warrant  for  a  criminal  offense,  be 
searched  him  and  found  a  pistol  concealed 
in  his  pocket;    but  in  that  caae  the  ruling 
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was  put  expressly  upon  the  ground  that  the 
defendant  was  not  compelled  to  furnish  the 
evidence,  and  the  case  was  thus  distinguished 
from  the  case  of  Evans  v.  State,  106  6a.  619, 
82  8.  E.  659,  71  Am.  St  Rep.  276.  The  Dozler 
Case  affords  no  parallel  for  the  present  case. 
In  the  first  place,  as  shown  by  the  conclusion 
of  the  opinion,  the  defendant's  own  statement 
demanded  a  verdict  of  guilty.  "He  stated 
that  he  had  the  pistol  •  •  •  in  his  hand, 
that  when  he  saw  the  sheriff  coming  he 
dropped  it  In  bis  pocket,  and  the  sheriff 
searched  him  and  found  It  in  his  pocket  So 
that  in  any  event  the  conviction  must  prop- 
erly stand."  So  far  as  the  record  In  the 
Dozler  Case  shows,  no  force  was  necessary 
to  get  the  pistol  from  the  prisoner;  and  be 
was  in  the  lawful  custody  of  an  officer,  wbo 
bad  arrested  him  on  a  warrant  for  a  different 
offense,  and  whose  duty  It  was,  at  least  be- 
fore confining  him  In  }all,  to  search  him  and 
be  certain  that  he  had  no  Instrumentalities 
concealed  about  his  person  by  which  he  might 
effect  an  escape.  The  trial  Judge  seems  to 
have  framed  his  charge  in  accordance  with 
the  decision  In  the  Dozler  Case,  without  tak- 
ing Into  consideration  the  fact  that,  through- 
out the  opinion.  It  Is  expressly  distinguished 
from  those  cases,  previously  decided,  in  which 
the  defendant  was  compelled  to  furnish  evi- 
dence against  himself  and  where  there  was 
no  lawful  arrest  and  the  further  fact  that 
for  that  reason,  the  rule  In  the  Dozler  Case 
was  never  Intended  to  be  applicable  to  a  case 
such  as  this,  where  the  Incriminating  evi- 
dence was  forced  from  a  party  not  under  law- 
ful arrest  but  illegally  and  lawlessly  de- 
tained. 

It  must  be  remembered  that  what  Judge 
Lumpkin,  in  the  Williams  Case,  100  Qa.  521, 
28  S.  E.  627,  39  L.  R.  A.  269,  used  the  lan- 
guage: "We  know  of  no  law  In  Georgia 
which  renders  inadmissible  in  evidence  the 
fruits  of  an  illegal  and  wrongful  search  and 
seizure;  nor  are  we  aware  of  any  statute 
from  which  it  could  be  logically  gathered 
that  the  admission  of  such  evidence  violates 
any  recognized  principle  of  public  policy" — 
the  words  were  merely  used  arguendo,  and 
were  addressed  to  an  entirely  different  prop- 
osition from  the  one  before  us.  The  objec- 
tion to  the  evidence  in  the  Williams  Case  was 
"that  should  it  be  admitted  to  the  Jury,  it 
would  violate  the  constitutional  and  inalien- 
able right  of  defendant  to  be  secure  against 
such  searches  and  seizures ;  and  she  then  and 
there  expressly  claimed  this  right  privilege, 
and  immunity,  not  only  under  the  state  Con- 
stitution, but  as  one  to  which  she  was  en- 
titled under  the  United  States  Constitution," 
etc.  And  by  a  careful  reading  of  the  opin- 
ion it  will  be  seen  that  all  of  the  reasoning 
of  the  opinion  is  addressed  to  the  inquiry  as 
to  whether  the  contention  of  the  accused, 
that  her  constitutional  rights  were  Infringed 
by  the  ruling  of  the  trial  Judge  upon  the 
specific  objection  made,  was  tenable.  The 
decision  was  that  the  objection  made  was  not 


tenable;  for  the  reason  that  In  the  absence 
of  express  legislation  directed  against  the 
misconduct  of  private  persons,  these  rights 
cannot  be  enforced  so  as  to  protect  the  citi- 
zen. In  the  words  of  the  decision  (page  519 
of  100  Ga.,  and  page  627  of  28  S.  E.  [39  L.  R. 
A.  269]):  "As  we  understand  it  the  main,  If 
not  the  sole,  purpose  of  our  constitutional 
inhibitions  against  unreasonable  searches  and 
seizures,  was  to  place  a  salutary  restriction 
upon  the  powers  of  government;  that  is  to 
say,  we  believe  the  framers  of  the  Constlta* 
tion  of  the  United  States  and  of  this  and  oth' 
er  states  merely  sought  to  provide  against 
any  attempt  by  legislation  or  otherwise,  to 
authorize.  Justify,  or  declare  lawful  any  un- 
reasonable  search  or  seizure.  This  wise  re- 
striction was  intended  to  operate  upon  legis- 
lative bodies,  so  as  to  render  ineffectual  any 
effort  to  legalize  by  statute  what  the  people 
expressly  stipulated  could  in  no  event  be  made 
lawful ;  upon  executives,  so  that  no  law  vio- 
lative of  this  constitutional  Inhibition  should 
ever  be  enforced ;  and  upon  the  Judiciary,  so 
as  to  raider  it  the  duty  of  the  courts  to 
denounce  as  unlawful  every  unreasonable 
search  and  seizure,  whether  confessedly  with- 
out any  color  of  authority,  or  sought  to  be 
Justified  under  the  guise  of  legislative  sanc- 
tion. For  the  misconduct  of  private  persons, 
acting  upon  their  individual  responsibility 
and  of  their  own  volition,  surely  none  of 
the  three  divisions  of  government  is  respons- 
ible." 

To  confirm  what  we  have  said  above  witli 
reference  to  the  Williams  Case,  we  need  only 
add  that  in  the  Evans  Case,  106  Ga.  622,  32 
S.  E.  660,  71  Am.  St  Rep.  276,  a  case  prac- 
tically identical,  as  to  the  facts,  with  the 
case  at  bar,  the  Supreme  Court  all  the  Jus- 
tices concurring,  spoke  as  follows:  "In  the 
case  of  Williams  v.  State,  100  6a.  611,  28  S. 
E.  624,  39  L.  R.  A.  269,  no  such  question  as 
the  one  now  under  discussion  was  raised  or 
decided.  In  that  case  an  officer  took  from 
the  person  of  the  accused  marked  coins  which 
were  afterwards  used  In  the  evidence  against 
her.  *  *  *  Tiie  decision  in  that  case 
simply  holds  that  the  constitutional  provision 
as  to  unreasonable  searches  and  seizures  did 
not  render  the  evidence  inadmissible.  It  was 
there  said  that  the  purpose  of  the  constlta- 
tlonal  provision  was  to  deter  the  lawmaking 
power  from  authorizing  or  declaring  lawfal 
any  unreasonable  search  or  seizure,  and  to 
prevent  courts  and  executives  from  enforcing 
any  law  which  was  violative  of  this  provi- 
sion, but  that  It  was  not  Intended  to  operate 
So  as  to  prevent  the  courts  from  receiving 
evidences  of  crime,  although  they  might  hare 
been  obtained  by  an  illegal  and  unreasonable 
search  and  seizure.  It  would  seem  frona 
these  cases  that  the  law  in  this  state  is  that 
evidences  of  guilt  found  upon  a  person  under 
legal  arrest  may  be  used  in  evidence  against 
him,  but  that  where  a  person  not  in  legal 
custody  is  compelled  to  furnish  IncrimlnatiBis 


OaJ) 


SHERMAN  ▼.  STATE. 


893 


erldence  against  himself,  the  evidence  Is  not 
admissible.  The  rallng  made  In  the  Day 
Case,  63  Ga.  667,  constrains  us  to  reverse  the 
judf^ent  of  the  conrt  below  in  refusing  a 
new  trial,  on  the  ground  that  the  evidence 
complained  of  was  Improperly  admitted." 

The  case  of  Duren  y.  TbomasTille,  125  Oa. 
1,  53  S.  E.  814,  is  not  similar  to  the  case 
before  as.  The  most  that  can  be  said  of  the 
erldence  procured  by  search  in  that  case  is 
that  It  furnished  an  Incriminatory  circum- 
stance which,  when  taken  In  connection  with 
other  proof  In  the  case,  might  lead  to  the 
conclusion  of  the  defendant's  guilt;  and  the 
same  is  true  as  to  the  knowledge  obtained 
by  search  In  the  Williams  Case.  In  the  case 
of  concealed  weapons  the  unlawful  search 
and  seizure.  If  It  discloses  anything,  affords 
proof  of  the  only  fact  necessary  to  constitute 
a  violation  of  the  law.  And  this  line  of 
distinction  between  cases  where  only  incrim- 
inatory circumstances  are  derveloped,  and  a 
case  where  direct  evidence  of  absolute  guilt 
Is  obtained.  Is  recognized  In  frequent  ded- 
Blons.  It  Is  not  necessary,  however,  to  fur- 
ther distinguish  the  Duren  Case,  because.  In 
so  far  as  It  conflicts  with  the  Evans  Case, 
above  cited.  It  must  yield  to  the  older  ad- 
judication. But,  even  under  the  ruling  In 
the  Daren  Case,  the  evidence  In  the  present 
case  should  have  been  rejected,  when  the 
motion  was  made  asking  that  It  be  withdrawn 
from  the  Jury ;  lOr,  If  the  criterion  be,  "Who 
furnished  or  produced  the  evidence?'  and 
if  It  be  true  that  "If  the  person  suspected  Is 
made  to  produce  the  Incriminating  evidence 
It  Is  Inadmissible,"  as  held  In  the  Duren 
Case,  the  evidence  of  the  state's  only  witness 
In  this  case  was  inadmissible,  because  the 
defendant  was  forced  to  produce  the  evidence 
by  being  so  completely  overpowered  that 
there  was  not  even  a  cbance  to  resist  If 
not  bonnd  by  the  previous  decisions  of  the 
Supreme  Court,  the  writer  would  unhesitat- 
ingly bold  that  evidence  procured  while  a 
prisoner  Is  onder  arrest,  whether  such  ar- 
rest were  lawful  or  unlawful,  should  be  ex- 
cluded ;  bat  the  ruling  of  the  Supreme  Court, 
that  where  a  person  not  In  legal  custody  is 
compelled  to  furnish  incriminating  evidence 
against  himself  the  evidence  Is  not  admis- 
sible. Itself  requires  the  grant  of  a  new  trial 
in  this  case. 

Judgment  reversed. 


SHERMAN  V.  STATE.    (No.  448.) 
(Conrt  of  Aiipeals  of  Georgia.    June  19,  1907.) 

1.  CsiviNAi,  Law— EvinKWCT— Admissibility 
—Evidence  Obtained  by  Seabob  of  De- 
IKndant's  Pebson. 

Evidence  obtained  by  Illegal  selzare  and 
search  of  the  defendant's  person,  by  which  he  is 
compelled  to  eriminate  himself,  being  inadmis- 
sible against  a  defendant  accused  of  crime,  the 
harden  devolves  upon  the  state  to  show  that 
evidence  obtained  by  search  was  procured  dCter 
a  legal  arrest  Proof  that  the  arrest  was  legal 
is  not  made  by  the  statement  of  a  witness  that 


the  arrest  was  made  under  a  warrant  The  con- 
clusion of  a  witness  that  a  given  paper  is  a 
warrant  under  which  an  arrest  ma;  legally  be 
made  is  not  proper  proof  that  Sttcli  a  paper  is 
in  fact  a  warrant  by  virtue  of  which  a  legal 
arrest  has  been  made,  so  as  to  authorice  the 
admission  of  evidence  obtained  by  means  of  an 
arrest  under  such  paper  or  alleged  warrant 
2.  JuBT  —  Service    of   Bejecteo   Jvbob,   on 

JcBT — Gbocnd  fob  New  Tbial. 

Where  a  juror,  properly  rejected  by  either 
party  to  a  cause,  serves  without  the  knowledge 
or  consent  of  such  party  and  bis  counsel,  and, 
unknown  to  such  party  or  his  counsel,  partic- 
ipates in  the  finding  and  rendering  of  a  verdict 
in  the  case,  a  new  trial  should  be  granted  on 
the  motion  of  such  party. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  31.  Jury,  {  634.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus;  C.  B. 
Crisp,  Judge. 

Ed  Sherman  was  convicted  of  carrying  a 
concealed  weapon,  and  he  brings  error.  Be- 
versed. 

Howell  B.  Simmons,  for  plaintiff  In  error. 
Zacb.  Cbilders,  Sol.,  for  defendant  in  error. 

RUS8EnL.L,  J.  Ed  Sherman  was  tried  and 
found  guilty  of  the  offense  of  carrying  con- 
cealed weapons.  He  moved  for  a  new  trial, 
and  his  motion  was  overruled.  It  Is  only 
necessary  to  notice  the  amended  grounds  of 
the  motion.  These  were  two  in  numlier.  In 
the  first  it  la  Insisted  that  the  court  erred  la 
refusing  to  exclude  the  testimony  of  the 
state's  witness,  upon  the  ground  that  a  legal 
arrest  was  not  shown,  because  it  did  not  ap- 
pear that  the  party  arresting  defendant  had 
a  warrant  against  the  defendant  and  be- 
cause It  must  appear  that  the  arrest  of  the 
defendant  was  legal  before  the  testimony 
would  be  admissible.  The  second  ground  of 
the  motion  for  new  trial  was  that  "only 
eleven  of  the  Jury  selected  to  try  the  case 
served,  and  that  in  place  of  W.  A.  Stephens, 
one  of  the  Jury  selected  to  try  the  case,  was 
put  or  voluntarily  went  In  one  W.  H.  Justice, 
a  member  of  the  panel  of  the  Jurors  that  had 
been  stricken."  With  regard  to  the  second 
ground  of  the  motion,  the  presiding  Judge 
qualifies  bis  approval  by  the  following  note: 
"Two  jury  lists  were  handed  out  and  a  Jury 
stricken.  The  Jury  was  called,  and  12  Jurors 
took  their  places  in  the  Jury  box,  after  being 
duly  sworn.  The  solicitor  and  defendant's 
counsel  l>oth  made  their  opening  statements 
to  the  Jury.  Evidence  was  then  Introduced, 
and  at  its  conclusion  the  case  was  argued 
by  the  solicitor  and  the  defendant's  counsel. 
The  Jury  retired,  and  later  the  court  was 
notified  the  Jury  had  made  a  verdict.  The 
court  had  the  Jury  brought  Into  the  court- 
room, and  the  foreman  reported  the  Jury  had 
made  a  verdict.  The  court  Instructed  the 
solicitor  to  receive  It  which  was  done,  and 
the  verdict  read  and  published  In  open  court 
As  soon  as  the  verdict  was  read  and  publish- 
ed, Mr.  Simmons  came  up  to  the  bench  and 
informed  the  court  privately  he  thought  one 
of  the  Jurors  who  served  had  been  stricken. 
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The  court  informed  Mr.  Simmons  be  knew 
nothing  of  tlie  matter,  but  would  bave  tbe 
jury  called,  wbicb  was  done,  and  one  of  tbe 
Jurors  bad  been  stricken.  Mr.  Simmons  bere 
in  open  court  requested  tbe  court  to  declare 
a  mistrial,  wblcb  tbe  court  refused,  saybig 
tbe  motion  came  too  late,  as  tbe  verdict  bad 
been  rendered,  received,  and  publlsbed  In 
open  court"  Tbe  ground  of  motion  witb  ref- 
erence to  tbe  Juror  was  verified  by  the  affi- 
davit of  Mr.  Simmons,  defendant's  attorney, 
wbo  swore  that  bis  client  did  not  know  any 
memt>er  of  tbe  Jury,  and  that  tbe  Jury  was 
stricken  by  him  in  t)ebalf  of  bis  client  He 
further  swore  that  Justice  was  stricken  by 
bim,  and  would  not,  in  any  event  have  t>een 
accepted  by  defendant,  or  by  him  as  de- 
fendant's counsel.  In  a  case  where  tbe  rights 
of  a  negro  (defendant  being  a  negro)  were 
concerned.  Tbe  affidavit  of  counsel  further 
Bbowed  that  the  defendant  and  bis  counsel 
relied  upon  the  officers  to  see  that  the  Jury 
selected  served,  for  tbe  reason  that  tbe  de- 
fendant knew  none  of  tbe  Jurors,  and  his 
counsel  was  not  acquainted  with  all  of  those 
selected;  further,  that  tbe  defendant's  coun- 
sel is  near-sighted,  and  did  not  have  on  bis 
glasses,  and  did  not  notice  that  said  Justice 
was  on  tbe  Jury  until  tbe  Jury  bad  made  a 
verdict  Tbe  Jury  list  used  upon  tbe  trial, 
and  a  copy  of  wbicb  is  attached  to  tbe  rec- 
ord, shows  that  W.  H.  Justice  was  stricken 
by  the  defendant 

Tbe  court  was  right  in  refusing  to  declare 
a  mistrial.  The  motion  to  declare  a  mistrial 
came  too  late.  But  we  think  that  the  de- 
fendant Is  entitled  to  a  new  trial,  and  that 
our  learned  brother  of  tbe  trial  bench  erred 
In  overruling  the  motion.  The  only  evidence 
introduced  for  the  state  was  that  of  tbe  wit- 
ness Gatewood,  who  testified  as  follows: 
"On  October  5,  1906,  I  arrested  Ed  Sherman, 
the  defendant  and  carried  bIm  to  the  Jail, 
and  in  bis  right  hip  pocket  be  bad  a  pistol 
concealed.  I  found  It  there  when  I  went  to 
search  bim,  before  locking  blm  up.  I  had  a 
warrant  for  him  when  I  made  tbe  arrest 
This  was  In  Sumter  county,  Ga.  I  bad  one 
of  tbe  warrants,  and  M.  Holloway  bad  tbe 
other,  when  the  arrest  was  made.  I  do  not 
know  who  Issued  the  warrant  that  I  bad; 
will  not  say  that  it  was  Issued  by  Judge 
Orisp  or  Judge  Suber.  But  I  had  a  warrant 
for  bim — one  of  tbe  two  warrants  that  I  have 
in  my  liand."  Tbe  defendant's  counsel  mov- 
ed to  rule  out  tbe  testimony  of  Gatewood,  as 
it  did  not  show  a  legal  arrest  We  think 
this  motion  should  have  been  sustained.  The 
state  is  required  to  prove  Its  case  by  legal 
evidence.  From  tbe  evidence  adduced  it  Is 
not  shown  whether  the  arrest  was  or  was 
not  a  legal  arrest;  and  the  testimony  could 
not  aftect  tbe  rights  of  the  defendant,  or  be 
used  to  convict  him,  until  it  was  shown  af- 
firmatively that  tbe  defendant  bad  been  le- 
gally arrested.  As  this  court  has  already 
held,  in  the  case  of  Hughes  v.  State,  2  Ga. 
App.  ,  58  S.  E.  390,   "evidence  of  guilt 


which  the  defendant,  either  directly  or  in- 
directly, is  compelled  to  disclose  by  an  un- 
lawful search  and  seizure  of  bis  person 
under  an  Illegal  arrest,  is  not  admissible  In 
a  criminal  prosecution  against  tbe  person 
thus  illegally  arrested."  Tbe  law  requires 
a  warrant,  in  order  to  render  an  arrest  legal, 
unless  the  offense  is  committed  in  tbe  offi- 
cer's presence,  the  offender  is  endeavoring 
to  escape,  or  there  is  likely  to  be  a  failure 
of  Justice  for  want  of  an  officer  to  issue  a 
warrant  See  Hughes  v.  State,  supra.  Tbe 
arrest  in  this  case  may  have  been  legal,  and 
It  x)erhapB  could  have  been  shown  that  tbe 
defendant  was  arrested  on  a  warrant  But 
it  devolved  upon  tbe  state  to  show  that  the 
defendant  was  arrested  on  a  warrant,  and 
tbe  state  failed  to  prove  it  Tbe  testimony 
of  Gatewood,  that  he  bad  a  warrant  for  blm 
and  that  be  was  arrested  on  one  of  the  two 
warrants  that  be  bad  in  his  hand,  was  noth- 
■  Ing  but  tbe  mere  conclusion  of  tbe  witness 
that  the  paper  was  a  warrant  Tbe  paper 
itself,  if  it  was  a  warrant  was  the  best  evi- 
dence of  what  it  contained,  and  as  to  wheth- 
er it  was  or  was  not  really  a  warrant  The 
conclusion  stated  by  tbe  witness  was  not 
only  objectionable,  because  It  involved  a 
statement  of  tbe  contents  of  a  paper  upon 
wbicb  depended,  perhaps,  the  liberty  of  de- 
fendant, but,  further,  because  the  answer  of 
tbe  witness  assumed  to  pass  upon  the  suffi- 
ciency of  tbe  contents  of  that  paper  to  con- 
stitute a  valid  warrant  authorizing  the  de- 
fendant's arrest  The  statement  of  the  wit- 
ness could  not  prove  tbe  paper  to  tie  a  legal 
warrant,  even  If  the  paper  had  been  lost  and 
parol  evidence  of  Its  contents  were  thus  ad- 
missible. Not  to  say  more,  the  answer  of 
the  witness  assumed  that  the  paper  under 
which  the  defendant  was  arrested  was  is- 
sued by  an  officer  authorized  to  issue  war- 
rants upon  a  proper  affidavit,  and  that  it  set 
forth  the  violation  of  a  penal  law.  If  tbe 
defendant  was  arrested  upon  a  legal  war- 
rant proof  of  that  fact  was  not  made  by  the 
statement  of  a  mere  conclusion  of  the  wit- 
ness; and,  as  it  was  not  shown  that  the  de- 
fendant was  legally  arrested  on  a  warrant 
the  evidence  ol)tained  by  reason  of  bis  ar- 
rest should  have  been  excluded.  If  the  paper 
really  was  a  warrant,  the  state  could  easily 
have  put  it  in  evidence. 

We  think,  too,  that  a  new  trial  should  bave 
been  granted  upon  the  ground  that  Justice 
served  upon  the  Jury,  Instead  of  Stephens, 
after  having  been  rejected  by  the  defendant 
Tbe  case  at  bar  is  nearly  identical  witb  tbe 
case  of  Striplbig  v.  State,  77  Ga.  108.  3  S. 
E.  277.  It  is  true  that  in  tbe  Stripling  Case 
neither  tbe  defendant  nor  bis  counsel  knew 
the  Juror  who  served,  while  in  tbe  present 
case  tbe  defendant's  counsel  did  know  the 
juror  Justice;  but  the  testimony  that  the 
counsel  is  near-sighted  and  did  not  see  Jus- 
tice on  tbe  jury,  or  know  that  he  was  there, 
until  the  Jury  came  to  render  their  verdict 
is  not  disputed,  and  otherwise  there  is  no 
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differaic«  In  the  two  caaes.  It  does  not  ap- 
pear how  Jnatlce  came  to  be  substltnted  for 
Stephens;  and,  as  remarked  In  the  Stripling 
Case,  "It  Is  somewhat  remarkable  that  the 
rabstltution  was  not  discovered  and  correct- 
ed at  an  earlier  period."  But  In  the  Strip- 
ling Case,  as  In  this,  the  mistake  was  not 
discoTered  until  after  the  trial  was  over. 
In  that  case  Jobson  was  substituted  for 
Jones,  and  Jones  was  an  acceptable  Jnror 
(as  Stephens  was  In  this  case),  while  Job- 
8on  would  have  been  a  very  unacceptable 
one  (as  Justice  appears  to  have  been  in  this 
case).  "The  allegation,  in  short,  Is  that  the 
defendant  was  tried  by  only  11  Jurors  of 
bis  own  selection,  and  he  asked,  therefore, 
that  a  new  trial  be  granted  blm  upon  this 
and  other  grounds,  which,  as  before  stated, 
the  court  refused.  This  refusal  we  are 
aatlBfled  was  error."  There  might  have  been 
exceptions  made  to  Justice  propter  afFectum, 
If  the  defendant  had  desired  to  urge  them; 
but,  however  this  may  bei  the  record  shows 
that  the  defendant  had  nsed  his  right  to 
strike  Justice,  and  thereby  peremptorily 
challenged  him.  The  defendant  had  the 
right  to  be  tried  by  the  12  jurors  selected; 
and.  If  It  be  true  (and  It  is  not  contradicted) 
that  neither  the  defendant  nor  his  counsel 
knew  Justice  was  on  the  jury  until  after 
the  verdict,  he  was  entitled  to  a  new  trial. 
If  the  affidavit  of  the  defendant's  counsel  1b 
true,  "Somebody  other  than  the  defendant 
or  bis  connM  was  evidently  to  blame,"  and 
It  Is  not  material  whether  It  was  called  to 
the  attention  of  the  judge  prior  to  the  mo- 
tion for  new  trial.  That  the  right  to  a  Jnry 
of  one's  own  selection  may  be  preserved  by 
motion  for  new  trial,  see  Dovey  v.  Hobson, 
6  Taunton,  461. 

In  our  examination  of  this  question  we 
have  found  two  cases  In  which  a  new  trial 
was  held  to  have  been  properly  refused 
where  one  jnror  was  substituted  for  another; 
but  neither  of  those  cases  la  similar  to  this 
case.  In  the  case  of  Anderson  v.  Green,  46 
Ga.  362,  a  juror  was  selected  by  both  parties, 
and  another  answered  to  his  name  and 
served  in  his  stead,  and  the  Supreme  Court 
held  that  that  was  not  a  good  ground  for 
new  trial,  as  it  did  not  appear  tliat  both  the 
substitute  and  the  principal  were  unknown 
to  the  defendant  and  his  counsel.  The  dif- 
ference between  the  Anderson  Case  and  the 
case  at  bar  Is  that  the  person  who  served 
bad  not  been  rejected.  In  the  present  case 
Justice  had  been  peremptorily  challenged 
and  stricken  from  the  list  by  the  defendant. 
Nor  was  any  reason  shown  or  offered  to  be 
shown  in  the  Anderson  Case  why  the  per- 
son who  served  was  for  any  cause  objection- 
able to  the  defendant  And  the  case  of  Bums 
V.  State,  80  Oa.  545,  7  S.  E.  88,  is  unlike  this 
case,  as  that  case  was  held  by  the  Supreme 
(3onrt  to  be  tmllke  the  Stripling  Case,  because 
In  the  Burns  Case  the  juror  Charles  Foster, 
who  aerved,  was  accepted  by  the  defendant, 
and  the  coort  held  that,  while  the  accused 


and  his  counsel  did  not  know  all  the  facts, 
yet  In  the  exercise  of  due  dlllgeuee  they 
ought  to  have  known,  before  accepting  the 
juror,  whether  the  Juror  they  accepted 
((jbarles  Foster,  a  negro,  instead  of  Charles 
FostO",  a  white  man)  was  21  years  of  age 
or  a  minor  and  whether  be  was  upon  tiie 
jury  list  of  the  county.  In  other  words,  the 
extent  of  the  holding  in  that  case  was  that 
an  exception  propter  defectum  to  a  Juror  ac- 
cepted by  a  party  on  the  trial  could  not  be 
considered  on  a  motion  for  new  trial;  but, 
from  what  appears  here,  this  defendant, 
after  having  positively  rejected  the  Jnror, 
was  tried  by  him  without  fault  on  bis  part 
To  refuse  him  a  new  trial,  under  this  state 
of  facts,  would  be  to  deprive  blm  of  bis  right 
of  peremptory  challenge. 
Judgment  reversed. 


STEWART  V.  STATE.    (No.  877.) 
(<3onrt  of  Appeals  of  Oeorgia.     May  24,  1907.) 

This  case  is  controlled  by  the  decision  in 
Hughes  V.  State,  58  S.  D.  S90,  2  (3a.  App.  — . 
(Syllabus  by  the  Q>urt) 

Error  from  City  Court  of  Vienna;  D.  U 
Henderson,  Judge. 

One  Stewart  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Bnsbee  ft  Bnsbee,  for  plaintiff  in  error. 
Watts  Powell,  Sol.,  for  the  State. 

BUSSELL,  J.    Judgment  reversed. 


LIVINGSTON  &  STEWART  v    KING. 
(No.  352.) 

(Court  of  Appeals  of  Georgia.     June  20,  1907.) 

1.  Justices  or  the  Peace— Appeal— Affida- 
vit OF  IHABILITT  TO  GiVE  BOND  —  SuFFI- 
CIENCT. 

Where  an  appeal  is  entered  by  a  firm  from 
a  jud^ent  in  a  justice's  court  to  a  jury  in  the 
superior  court  and  no  appeal  bond  Is  given,  but 
the  individual  members  of  the  firm  make  affi- 
davit that  each  member  of  said  firm  separately, 
"owing  to  his  poverty,  is  unable  to  give  the  se- 
curity required  by  law,"  there  was  no  error  In 
dismissing  the  appeal  on  the  ground  that  the 
affidavit  did  not  show  that  the  firm  was  unable 
to  give  the  bond  required  by  law.  Marlow  v. 
Hughes  Lumber  Co.,  17  S.  B.  922,  92  Ga.  554; 
Kline  v.  Swift  Specific  Company,  45  S.  E.  314, 
118  Ga.  514. 

2.  Motions— Obal  Motions  —  Dkfeotb  on 
Face  of  Pleadings. 

■  The  defect  being  apparent  en  the  face  of 
the  pleadings,  could  properly  be  taken  advantage 
of  by  oral  motion.  It  is  only  where  the  powers 
of  the  court  are  invoked  touching  matters  that 
lie  outside  the  pleadings  that  a  written  applica- 
tion or  motion  is*  required.  Civ.  Code  IS,').^,  f 
5046 ;  Smith  v.  Equitable  Mortgage  Co.,  25  S. 
E.  423,  98  Ga.  240 ;  McCook  v.  Crawford,  40  S. 
a  225,  114  Ga.  337. 

(Syllabus  by  the  CiJonrt.) 


Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 
Action  between  Livingston  &  Stewart  and 
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C.  W.  King.    From  the  Jadgment,  LiTlngston 
&  Stewart  bring  error.    Affirmed. 

Payton  &  Hay,  for  plaintiffs  in  error. 
Pasamore  &  Tison  and  J.  H.  Tipton,  for  de- 
fendant In  error. 

HILL,  C.  J.    Judgment  affirmed. 


E.  VAN  WINSXE  OIN  &  MACHINE 

WOEKS  y.  MATHEWS  et  aL 

(No.  319.) 

(Court  of  Appeals  of  Geortria.     July  4,  1907.) 

1.  COBPOBATIONS  —  ACTIONS  —  BUBDEN     OF 

Proof  —  Cobpoeatb  Existenok  —  TaiAi/— 

Right  to  Open  and  Close. 

In  a  Bait  on  a  promissoTy  note  by  the  payee 
therein  named,  where  the  allegation  is  made 
that  the  plaintiff  was  a  corporation,  it  would 
be  incumbent  upon  the  defendant  to  prove  af- 
firmatively that  no  such  corporation  existed. 
This  would  be  true,  without  such  allegation, 
where  the  name  of  the  plaintiff  itself  imports  a 
corporation.  Wilson  y.  ^rague  Mowing  Machine 
Company,  65  Ga.  672 ;  Cribb  y.  Waycrosa  Lum- 
ber Company,  82  Ga.  697,  9  S.  E.  4J6 :  Mattox 
V.  State,  116  Ga.  219,  41  S.  E.  709.  Therefore, 
in  such  a  anit,  where  the  defendant  In  his  plead- 
inpr  admits  the  execution  of  the  note,  sucn  ad- 
mission, with  the  ijresumption  of  corporate  ex- 
istence, makes  a  prima  facie  case  for  the  plain- 
tiff, and  the  defendant  would  be  entitled  to  the 
opening  and  conclusion,  although  by  his  answer 
he  had  expressly  denied  the  allegation  that  plain- 
tiff was  a  corporation 

[Ed.  Note.— For  caaea  in  point,  aee  Cent.  Dig. 
yol.  46.  Trial,  (§  47,  60.] 

2.  Writ  of  Ekbob  —  Evidxnok— Adkissibil- 

ITT. 

The  other  grounds  in  the  motion  for  a  new 
trial,  alleging  error  in  the  admission  of  testi- 
mony,  as   corrected   and  verified   by   the   trial 
court,  are  without  merit. 
(Syllabus  by  the  Court.) 

Error  from  City  CJourt  of  Jefferson;  W.  W. 
Stark,  Jadge. 

Action  by  tbe  E.  Van  Winkle  Gin  &  Ma- 
cblne  Works  against  D.  P.  Matbews  and 
others.  From  tbe  judgment,  plaintiff  brings 
error.    Affirmed. 

J.  S.  Ayers  and  EIUs,  Wlmblsh  ft  Ellis,  for 
plaintiff  in  error.  John  B.  Gamble  and 
Shackelford  &  Shackelford,  for  defendants 
In  error. 

HILL,  C.  J.    Judgment  affirmed. 


ELBERT  COUNTY  y.   SWIFT.     (No.  220.) 
(Court  of  Appeals  of  Georgia.    May  24,  1907.) 

L  Eminent   Domain  —  Nature   of  Injubt— 

Substantial  Damage. 

The  damages  recoverable  under  the  provi- 
sions of  the  Constitution  of  1877  are  for  sulv- 
stantial  injury  to  private  property,  real  damage 
affecting  the  market  value,  and  not  speculative 
or  imaginary  damage  affecting  only  the  natural 
beauties  of  the  property. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
yol.  18,  Eminent  Domain,  {  237.] 

2.  Counties  —  (3i.a.iifs  Aoainsti  —  Fbesenta- 
TioN— Time  fob. 

Claims  against  counties  must  be  presented 
by  written  demand  to  the  proper  county  author- 


ities within  12  months  after  such  daima  accrue 
or  become  payable,  or  the  same  are  barred,  un- 
less held  by  minors  or  persons  laboring  under 
disabilities.  Where  it  appeared  from  the  evi- 
dence that  the  above  requirement  had  not  been 
complied  with,  a  verdict  against  the  county  was 
unauthorized. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  {  316.] 

(Syllabus  by  the  C!ourt.) 

Error  from  City  Court  of  Blberton;  P.  P. 
Proffitt,  Judge. 

Action  by  T.  M.  Swift,  for  the  use  of  J. 
X.  Swift,  against  Elbert  county.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

C.  P.  Harris,  for  plaintiff  in  error.  Z.  B. 
Rogers,  for  defendant  in  error. 

HILL.  C.  J.  T.  M.  Swift,  for  tbe  use  of 
J.  Y.  Swift,  brought  suit  against  Elbert  coun- 
ty for  damages  to  land.  The  trial  court 
oyerruled  a  demurrer,  and  the  case  was  sub- 
mitted to  a  Jury,  which  returned  a  verdict 
in  favor  of  the  plaintiff  for  $175.  A  motion 
for  a  new  trial  was  made  and  denied.  Tbe 
defendant  excepts  to  the  judgment  oyemiling 
the  demurrer  and  to  the  refusal  to  grant  a 
new  trial.  This  court  win  not  consider  tbe 
question  made  by  tbe  demurrer,  but  will  de- 
cide the  case  on  the  merits,  as  shown  by  tbe 
facts. 

Tbe  plaintiff  was  tbe  owner  of  a  certain 
tract  of  land  located  on  the  pubHc  road  from 
Elberton  to  Petersburg.  This  tract  of  land 
had  no  improyements  upon  It,  but  by  reason 
of  many  natural  advantages,  which  are  fully 
described  In  the  petition  and  by  the  eyideuce, 
it  was  "unsurpassed  in  beauty  and  grandeur" 
as  a  site  for  a  residence.  Besides  these  nat- 
ural advantages.  It  was  located  directly  on 
tbe  public  road,  which  gave  it  additional  val- 
ue; and  it  was  the  Intention  of  J.  Y.  Swift, 
wbo  beM  tbe  beneficial  interest  in  tbe  prop- 
erty, to  erect  on  tbe  same  a  family  residence. 
Tbe  road  which  ran  between  Elberton  and 
Petersburg  and  directly  alongside  this  prop- 
erty had  been  the  public  highway  for  a  long 
time,  and  it  was  by  this  road  that  Ingress 
and  egress  was  bad  to  and  from  the  property. 
The  evidence  Is  silent  as  to  the  value  of  tbe 
property  in  question,  except  that  It  was 
"chiefly  valuable  for  a  building  site."  In  tbe 
spring  of  1905  the  commissioners  of  roads 
and  revenues  of  Elbert  county  cut  out,  grad- 
ed, and  opened  a  new  road.  The  new  road 
leaves  the  old  one  some  distance  above  tbe 
property  In  question,  and  comes  back  into  It 
some  distance  below.  Between  this  property 
and  the  new  road  there  la  an  embankment 
of  trees  and  bushes  which  completely  bides 
the  property  from  the  road,  "and  Is  a  grue- 
some and  unseemly  sight  In  front  thereof.** 
AHbough  the  old  road  was  not  closed  up.  It 
was  practically  abandoned  by  tbe  traveling 
public,  who  preferred  the  new  and  better 
road.  The  old  road,  however,  still  remained 
as  a  highway,  and  as  a  means  of  Ingress  and 
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egress,  Into  and  from  the  property.  The 
damage  resulting  to  the  property  In  question 
by  tbe  opening  of  the  new  road  was  alleged 
sobstantlally  as  follows:  The  property  could 
not  be  seen  from  the  new  road,  and  therefore 
Ita  beauty  as  a  building  site  was  destroyed. 
Tbe  property  was  left  off  the  traveled  high- 
way, because  the  old  road  Is  practically 
abandoned,  and  has  not  been  worked  by  the 
musty  since  the  building  of  the  new  road. 
Tbere  was  no  way  of  getting  to  the  new  road 
from  the  property,  or  from  the  new  road  to 
tbe  property,  except  through  the  Intervening 
woods,  or  going  for  some  distance  on  the  old 
road.  Instead  of  a  valuable  and  beautiful 
residence  site  on  a  public  road,  which  af- 
forded easy  access  to  it,  it  has  become  prop- 
erty without  special  advantages  for  residence 
porpoees,  located  on  an  abandoned,  unused, 
and  nnworked  road.  There  is  no  evidence  as 
to  tbe  market  value  of  the  property  before 
tbe  new  road  was  opened,  or  since,  and  no 
evidence  as  to  value  at  all.  except  the  single 
ttatement,  by  the  owner  and  his  witnesses, 
tbat  the  property  had  been  damaged  at  least 
$300  by  the  opening  of  the  new  road  and  the 
practical  abandonment  of  the  old  road.  All 
tbe  witnesses  for  the  plaintiff  concurred  In 
tbe  opinion  that  tbe  property  in  question  was 
<:blefly  valuable  as  a  building  site  because  of 
its  natural  advantages  and  of  Its  location 
alongside  the  old  road,  and  that  it  had  been 
damaged  by  the  new  road  and  the  abandon- 
ment of  the  old  road,  for  such  use,  from  $500 
to  $1,000.  This  IB  a  8ul>stantlal  statement  of 
tbe  material  evidence  for  the  plaintiff.  Wlth- 
ont  reference  to  the  evidence  for  the  defend- 
ant, does  this  evidence  for  the  plaintiff  make 
1  case  for  the  recovery  of  damages? 

t  Under  the  Ck>naUtution  of  1S77,  if  prl-  J 
nte  property  la  damaged  by  the  construction 
ot  roads  or  any  Improvement  made  for  the 
use  of  the  public,  its  owner  can  recover  what- 
erer  damage  he  has  actually  sustained. 
CampbeU  v.  Metropolitan  Street  R.  Co.,  82 
6a.  320,  9  S.  B.  1078.  Under  this  provision 
of  onr  Constitution  a  recovery  may  be  bad 
In  an  cases  where  private  property  has  sus- 
tained a  substantial  injury  from  the  making 
and  use  of  an  Improvement  that  Is  public  in 
Its  cbarecter,  whether  the  damage  is  direct, 
<8  when  caused  by  trespass  or  physical  in- 
Taslon  of  the  property,  or  consequential,  as 
In  the  diminution  of  its  market  value.  City 
of  Atlanta  v.  Green,  67  Ga.  390;  Chicago  v. 
Taylor,  125  U.  S.  161,  8  Sup.  Ct  820,  31  L. 
Ed.  638.  Unquestionably,  also,  tbe  owners 
of  land  adjacent  to  public  roads  have  a  prl- 
Tate  right  to  have  free  access  to  their  land 
and  buildings  thereon  from  the  roads.  82 
6a.  320,  9  S.  B.  1078,  supra;  Street  Ry.  v. 
CnmmlnsviUe,  14  Ohio  St.  523.  Applying 
these  general  principles  to  the  facts  as  shown 
!n  behalf  of  the  plaintiff.  Is  this  case  one  for 
damages?  Certainly  there  is  not  shown  any 
physical  Injury  to  his  property,  or  any  tres- 
pass thereon  by  tbe  acts  of  the  county  com- 


missioners in  constructing  the  new  road.  Do 
the  facts  show  any  consequential  damage, 
diminishing  the  market  value  of  the  prop- 
erty? Has  his  private  property  sustained 
any  substantial  injury  from  tbe  making  of 
the  new  road?  It  cannot  be  said  that  tbere  Is 
any  diminution  of  its  market  value,  for  tbe 
very  simple  reason  that  it  is  not  shown  by  the 
evidence  to  have  bad  any  market  value  either 
before  or  since  the  opening  of  the  new  road. 

It  is  contended  that  its  value  as  a  building 
site  has  been  damaged  $500  at  least,  be- 
cause it  Is  no  longer  adjacent  to  a  public  road, 
from  which  it  can  be  seen,  and  to  which  there 
is  easy  access.  The  estimate  of  this  damage 
is  purely  speculative,  for  there  is  no  evidence 
whatever  as  to  its  value  as  a  building  site 
before  the  new  road  was  made.  Abstractly 
considered,  the  property  still  retains  all  of 
Its  natural  advantages  as  a  building  site. 
We  think  damages  might  be  recoverable  for 
any  diminution  of  the  value  of  tbe  property 
In  connection  with  the  lue  or  uses  to  which 
it  had  been  put,  or  to  which  it  was  peculiarly 
adapted;  but  we  think  it  entirely  too  remote 
and  speculative  to  give  damages  for  a  sup- 
posed injury  to  tbe  mere  ethical  value  of 
property  for  a  certain  use.  Legal  redress  is 
given  for  substantial,  and  not  Imaginary,  in- 
jury to  property — for  damage  to  market 
value,  and  not  injury  to  landscape  beauty. 
In  this  case  the  opening  of  the  new  road  did 
not  affect  the  physical  advantages  of  tbe 
property.  It  Is  true  "tbe  embankment  of 
trees  and  bushes"  between  the  road  and  the 
property  was  left,  "a  gruesome  and  unwhole- 
some" obstruction  intervening  between  tbe 
road  and  the  property;  but  this  obstructloh 
was  not  placed  there  by  tbe  ruthless  band  of 
the  county.  It  was  the  unappreciative  act  of 
nature.  We  know  of  no  law  that  required 
this  unsightly  "embankment  of  trees  and 
bushes"  to  be  removed  by  the  county  author- 
ities, so  that  the  natural  beauties  of  the  prop- 
erty could  be  seen  and  admired  from  the  pub- 
lic road. 

On  tbe  question  as  to  interfering  wltb  or 
preventing  access  to  the  property  from  the 
public  road,  the  evidence  shows  that  tbe  old 
road  is  still  open,  and  if  the  owner  of  the 
property  desires  to  use  the  same  for  resi- 
dential purposes,  and  to  afford  tbe  traveling 
public  tbe  benefit  of  Its  beauty  as  they  pass 
<H>  by,  or  to  afford  him  Ingress  and  egress  to 
and  from  the  public  road,  he  has  only  to  call 
upon  the  county  authorities,  under  the  act 
of  1903  (Acts  1803,  p.  41),  to  work  this  road 
and  keep  it  in  proper  condition.  It  is  some- 
what remarkable  that,  notwithstanding  the 
fact  that  this  property  was  so  unsurpassed  In 
Its  beauty  for  residence  purposes,  it  had 
never  been  Improved  by  the  present  owner, 
although  be  had  been  in  possession  thereof 
for  many  years.  Tbe  unsurpassed  advan- 
tages of  this  favored  spot  for  an  "ideal  coun- 
try home"  seem  to  have  been  overlooked  or 
neglected  by  those  who  so  greatly  apprecl- 
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ated  Its  beauties  ontll  the  opening  of  the  new 
road.  This  pabllc  Improvement  was  the  flash- 
light that  brought  into  view  and  value  the 
hidden  beauties  of  the  place.  We  do  not 
know  of  any  law  that  requires  a  county  to 
pay  damages  to  a  private  citizen  whose  eyes 
have  only  been  opened  to  the  beauties  of  his 
private  property  by  an  Improvement  of  pub- 
lic utility. 

2.  All  claims  against  counties  must  be 
presented  within  12  months  after  they  ac- 
crue. Pol.  Ck)de  1895,  {  862.  The  allegation 
of  the  petition  Is  that  "In  the  spring  of  190S" 
the  county  cut  out,  graded,  and  built  the  new 
road  which  damaged  the  property,  and  that 
the  petitioner  "made  a  written  demand  on 
the  defendant  for  the  sum  of  $500  damages," 
which  had  been  refused.  No  time  Is  stated 
when  such  written  demand  was  made.  The 
evidence  on  the  subject  Is  that  the  attorney 
for  the  plalntlfT  handed  to  the  clerk  of  the 
board  of  commissioners  a  written  claim  for 
damages.  In  the  amount  of  $300,  and  that  the 
boQrd  received  It  and  declined  to  pay  It.  It 
Is  not  stated  when  such  written  claim  for 
damages  was  made.  The  suit  for  damages 
was  not  filed  until  July  24,  1906.  It  nowhere 
appears,  therefore,  either  by  allegation  or  by 
evidence,  that  any  demand  was  made  on  the 
county  within  12 'months  from  the  spring  of 
1906,  when  the  claim  for  damages  was  ai> 
leged  to  have  accrued.  Treating  the  filing  of 
the  suit  as  a  written  demand,  It  does  not 
show  that  such  demand  was  made  within  the 
12  months,  for  it  was  filed  July  24, 1906. 

Let  the  Judgment  of  the  court  refusing  to 
grant  a  new  trial  be  reversed. 


DUNLAP  HARDWARE  CO.  v.  THARP. 

(No.  305.) 

(Court  of  Appeals  of  Georgia.     May  24,  1907.) 

1.  JUDOIISRT— DOBUANT  JUDGMENTS. 

The  proper  officer  to  record  on  the  execu- 
tion docket  of  a  county  court  entries  on  execu- 
tion* issued  from  that  court  is  the  judge  of 
the  court.  The  sheriff  has  no  authority  to  make 
such  record.  Therefore,  where  the  sheriff  re- 
corded on  the, execution  docket  of  the  county 
court  from  which  the  execution  issued  an  entry 
made  by  him  as  sheriff  on  the  execution,  there 
was  no  such  compliance  with  the  law  as  would 
prevent  the  dormancy  of  the  Judgment  upon 
which  the  execution  was  based. 

2.  Execution— Retubw—Recobd. 

When  the  record  on  the  execution  docket  of 
an  entrv  on  an  execution  is  made  by  the  proper 
officer,  ne  should  date  such  record  as  of  the  date 
when  made. 

8.   JUDOITENT— DOBUANT  JUDOMENTS. 

The  entry  as  it  appears  on  the  execution 
should  be  recorded  on  the  docket,  and  a  substan- 
tial compliance  with  this  requirement  is  neces- 
sary. 
(Syllabus  by  the  Court) 

E!rror  from  Superior  Court,  Houston  Covai- 
ty;    W.  H.  Felton,  Jr.,  Judge. 

Action  by  the  Dunlap  Hardware  Company 
against  A.  H.  Tharp.  The  hardware  com- 
pany obtained  a  Judgment  against  Tharp, 
and  levy  of  execution  thereon  was  made  by 


the  sheriff  on  the  property  of  defendant, 
whereupon  defendant  filed  an  affidavit  of  Il- 
legality on  the  ground  that  the  Judgment 
was  dormant  at  the  date  of  the  levy.  From 
a  Judgment  sustaining  the  allegation  of 
illegality  and  dismissing  the  levy,  the  hard- 
ware company  brings  error.    Affirmed. 

Hardeman  &  Jones,  for  plaintiff  In  error. 
C.  B.  Brunson  and  Wm.  Brunson,  for  de- 
fendant In  error. 

HILIi,  C.  J.  The  Dunlap  Hardware  Com- 
pany (plaintiff  In  error)  obtained  a  Judg- 
ment against  Tharp  (the  defendant  In  error) 
In  the  county  court  of  Houston  county,  on  Oc- 
tober 21,  1^5.  Execution  was  Issued,  and 
duly  entered  upon  the  execution  docket,  Oc- 
tober 30,  1895.  Nulla  bona  was  entered  upon 
the  execution  on  March  11, 1901.  The  execu- 
tion docket  of  the  county  court,  opposite 
the  entry  of  the  execution,  showed  the  fol- 
lowing entry:  "Return  nulla  bona  made  by 
sheriff  on  this  fl.  fa.  March  11,  1901."  Levy 
of  this  execution  was  made  by  the  sheriff 
on  property  of  the  defendant  January  2, 
1906,  and  the  defendant  thereupon  filed  an 
affidavit  of  Illegality,  on  the  ground  that 
the  Judgment  was  dormant  at  the  date  of  the 
levy.  The  issue  thus  presented  was  sub- 
mitted to  the  decision  of  the  judge  without 
the  Intervention  of  a  Jury.  The  execution 
was  introduced  in  evidence,  with  entries 
above  noted.  The  entry  of  nulla  l>ona  on 
said  execution  appeared  as  follows:  "Geor- 
gia, Houston  County.  Due  search  made,  and 
no  property  of  the  defendant  found  npon 
which  to  levy  the  within  execution.  This 
the  11th  day  of  March,  1901.  TSIgned]  M.  L. 
Cooper,  Sheriff."  Opposite  the  entry  upon 
the  execution  docket  was  the  following  entry: 
"Return  nulla  bona  made  by  sheriff  on  this 
fl.  fa.  March  11,  1901."  M.  L.  Cooper,  the 
sheriff,  testified  that  he  made  the  entiy  of 
nulla  bona  on  the  fl.  fa.,  and  also  the  entry 
on  the  execution  docket.  He  did  not  re- 
member when  it  was  made,  but  he  did  not 
make  any  entry  and  date  It  back.  This  was 
the  only  evidence;  and  the  court  sustained 
the  illegality  and  dismissed  the  levy. 

The  only  question  presented  in  the  case 
Is  whetber  the  entry  made  by  the  sheriff  on 
the  execution  docket  of  the  county  court  was 
sufficient  to  prevent  the  dormancy  of  the 
judgment  "An  entry  made  by  a  proper  of- 
ficer upon  an  execution  Issued  from  a  judg- 
ment unless  recorded  upon  the  execution 
docket  of  the  court  from  which  the  execu- 
tion issued,  will  not.  even  as  between  the 
parties  to  the  judgment,  arrest  the  running 
of  the  dormancy  statute."    Nowell  v.  Halre. 

116  Ga.  380.  42  S.  R.  719.  See.  also.  Civ. 
Code  1895.  H  3761,  37G2;   Smith  v.  Bearden. 

117  Ga.  822,  45  S.  E.  59;  Palmer  v.  Inman, 
1^6  Ga.  519,  55  S.  E.  229 ;  Benton  v.  Fish,  1 
Ga.  App.  65C.  57  S.  E.  1079.  It  is  contended  In 
this  case  that  the  record  on  the  execution 
docket,  relied  upon  to  keep  the  execution  in 
life,  was  not  sufficient  format  purpose,  under 
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the  law,  becanse  made  by  tbe  sheriff,  who 
was  not  the  proper  officer  to  make  It,  and  It 
does  not  appear  that  he  wan  In  any  way  au- 
thorized to  malce  it ;  because  it  was  not  dat- 
ed: and  because  It  was  mt  a  true  transcript 
of  the  entry  on  tbe  execution.  The  proper  of- 
ficer to  make  entries  on  executions  on  the  exe- 
ration  docket  of  the  county  court  la  the  Judge 
of  that  court  Civ.  Code  1895,  S  4185.  The 
sheriff  has  no  authority  to  make  such  record 
on  the  docket.  No  presumption  arises  as  to 
the  regularity  of  the  sheriff's  act  In  making 
such  record,  because  he  has  no  authority  up- 
on the  subject  whatever.  Regularity  in  the 
performance  even  of  a  ministerial  act  will 
DOt  I>e  presumed,  unless  tbe  ministerial  of- 
ficer was  authorized  by  law  to  perform  the 
act  In  other  words,  the  question  of  regular- 
ity in  the  performance  of  an  act  cannot 
arise  where  no  duty  Is  Imposed  by  law,  or 
authority  given  by  law  to  do  the  act  Civ. 
Code  1895,  S  37(13,  requires  that  tbe  clerk, 
or  proper  officer,  making  the  entry  on  the 
execution  docket,  shall  date  such  record  when 
It  is  made.  In  this  case  the  entry  on  the 
execution  docket  is  as  follows:  "Return 
nulla  bona  made  by  sheriff  on  this  fl.  fa. 
March  11,  1901."  This  date  clearly  applies 
to  the  entry  made  by  the  sheriff  on  the  exe- 
cution, and  not  to  tbe  date  when  the  entry 
was  recorded  by  him  on  the  execution  dock- 
et We  do  not  think  this  sufficient  The 
date  when  the  record  Is  made  on  the  exe- 
cution docket  should  be  clear  and  unequiv- 
ocal, for  tbe  time  of  the  record  upon  the 
execution  docket  is  the  all-important  fact 
from  which  to  determine  the  question  of 
dormancy;  the  language  of  statute  being: 
"No  Judgment  shall  be  enforced  after  seven 
years  from  its  rendition,  when  no  execution 
has  been  issued  upon  it  and  the  same  placed 
upon  the  execution  docket,  or  when  execu- 
tion has  been  issued  and  seven  years  have 
expired  from  the  time  of  the  record,  upon  the 
execution  docket  of  the  court  from  which 
the  same  issued,  of  tbe  last  entry  upon  tbe 
execution  made  by  an  officer  authorized  to 
execute  and  return  tbe  same."  Civ.  Code 
1895,  f  8761. 

To  save  the  Judgment  from  becoming  dor- 
mant the  statute  requires  that  the  entry  on 
tbe  execution  must  be  recorded  on  tbe  execu- 
tion docket  of  the  court  which  the  same 
issued.  A  substantial  compliance  with  this 
requirement  is  essential.  What  was  placed 
on  the  execution  docket  by  the  sheriff  in  this 
case  was,  not  the  entry  which  was  on  tbe 
execution,  but  a  mere  statement,  according 
to  the  sheriff,  of  what  the  entry  was.  The 
reason  for  this  requirement  is  that  the  execu- 
tion docket  must  show  a  proper  entry  of  the 
sheriff  on  the  execution.  The  entry  on  the 
docket  of  the  words,  "Return  nulla  bona 
made  by  the  sheriff  on  this  fl.  fa.  March  11, 
1901,"  Is  shown  by  reference  to  the  entry 
on  tbe  fl.  fa.  not  to  be  a  correct  transcript 
It  is  true,  as  contended  by  the  learned  coun- 
sel for  plaintiff  In  error,  that  tbe  Supreme 


Coiu^  in  many  cases  has  given  to  the  dor- 
mancy statutes  an  equitable  construction ;  but 
sucb  construction  has  been  limited  to  those 
cases  where  the  acts  of  the  plaintiff  In  execu- 
tion to  enforce  bis  execution,  by  reason  of 
their  public  character,  served  to  keep  the 
Judgment  alive.  It  has  never  been  held  by 
the  Supreme  Court  that  entries  on  the  exe- 
cution can  be  effective  for  this  purpose  when 
not  recorded  in  the  manner  prescribed  by  the 
statute.  In  the  case  of  Columbus  Fertiliz- 
er Co.  V.  Hanks,  119  Ga.  955,  47  8.  E.  224, 
tbe  Supreme  Court  holds  that,  If  the  act  of 
1885  (Civ  Code  1896,  If  8781,  8762)  means 
anything,  "It  Is  that  entries  on  an  execu- 
tion cannot  serve  to  keep  the  Judgment  In 
life  unless  the  entries  are  properly  recorded." 

We  think  It  very  clear  that  the  Judgment 
of  the  trial  court  for  the  reasons  stated, 
should  be  affirmed. 

Judgment  affirmed. 


SAWYER  V,  CITY  OF  BLAKELY.    (No.  480.) 
(Court  of  Appeals  of  Georgia.    June  19,  1907.) 

1.  Municipal  Cokpobations  — Police  Pow- 
EBs— Pbohibitino  Possession  of  Intoxi- 
cating Liquors. 

A  city  whose  charter  contains  a  "general 
welfare  clause"  may  legally  pass  an  ordinance 
prohibiting;  the  possession  of  iotoxicating  liquors 
kept  for  the  purposes  of  illegal  sale. 

2.  Intoxicating  Liquobs— Cbiuinai.  Pbose- 
cutions— evimnoe— sufficiinct. 

Under  sucb  an  ordinance,  proof  of  the  pos- 
session of  the  liquor  and  an  Illegal  sale  thereof 
will  authorize  a  conviction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  t  809.] 

3.  Cebtiobabi— WaEir  Libs. 

Certiorari  lies  to  correct  Judgments  which 
are  irregular  or  erroneous,  but  not  those  which 
are  wholly  void. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Certiorari,  g§  40-42.] 

4.  Wbit  of  Erbob  —  Existence  of  AcrtTAL 
CoNTBOVEBSY— Moot  Questions. 

'  The  courts  will  not  pass  upon  moot  consti- 
tutional questions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Cont/titutional  Law,  i  43.] 

(Syllabus  by  tbe  Court) 

Error  from  Superior  (Tourt,  Early  County; 
W.  C.  Worrlll,  Judge. 

Monk  Sawyer  was  convicted  of  a  viola- 
tion of  an  ordinance  of  the  city  of  Blakeiy 
prohibiting  the  possession  of  Intoxicating 
liquor  kept  for  the  purpose  of  an  unlawful 
sale,  and  he  brings  error.    Affirmed. 

The  plaintiff  in  error  was  convicted  be- 
fore the  mayor,  presiding  in  the  police  court 
of  the  city  of  Blakeiy,  for  a  violation  of  the 
following  municipal  ordtaiance:  "If  any  per- 
son shall  have  in  his  possession  in  said  city 
any  intoxicating  liquors  for  the  purpose  of 
unlawful  sale  or  giving  away  thereof,  on  con- 
viction thereof  such  person  shall  be  punished 
as  prescribed  in  section  17  of  tbe  city  ordi- 
nances. In  prosecutions  for  tbe  violation  of 
this   ordinance,   one-half   the 
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paid  to  the  Informer."  By  section  17  of  the 
city  ordinances  all  persons  convicted  there- 
under are  to  be  punished  according  to  sec- 
tion 13  of  the  city  charter  (Acte  1900,  p.  223), 
which  prescribes  that  the  officer  presiding  In 
the  police  court  shall  have  the  authority  to 
punish  persons  convicted  therein  of  violating 
'  the  city  ordinances  by  fine  not  exceeding 
$100,  by  imprisonment  In  the  Jail  of  Early 
county,  or  such  other  place  as  the  city  coun- 
cil may  provide  for  a  prison,  for  a  term  not 
exceeding  100  days,  either  or  both,  and  to 
coerce  the  payment  of  fines  by  imprisonment. 
Labor  in  the  chain-gang  or  on  the  streets, 
not  exceeding  100  days,  may  be  allowed  as 
alternative  to  fine  or  imprisonment  Sen- 
tence may  be  cumulative.  Upon  the  trial 
the  accused  moved  a  discharge  on  the  ground 
that  there  was  no  sufficient  charter  authority 
for  the  passage  of  the  ordinance  under 
which  he  was  being  tried.  The  mayor  de- 
nied the  motion,  and  to  this  one  of  the  ex- 
ceptions is  taken.  The  evidence  was  con- 
flicting; but  the  mayor  adjudged  the  defend- 
ant guilty  and  Imposed  a  fine  of  $50,  with 
the  alternative  of  50  days'  work  on  the 
streets  of  the  dty.  The  defendant  sought 
certiorari,  which  was  denied  by  the  judge 
of  the  superior  court 

Among  the  grounds  for  certiorari  it  is  con- 
tended that  the  Judgment  and  sentence  of 
the  police  is  void,  because  section  13  of  the 
city  charter  is  in  violation  of  article  1,  |  1, 
par.  2  (the  due  process  of  law  clause),  of  the 
state  Constitution,  "because  it  provides  for 
a  i)enalty  of  3%  months'  servitude  in  the 
clialn-gang  or  on  the  streets  of  Blakely,  wltli- 
out  providing  for  the  due  process  of  law  in 
the  trial* of  offenders;  the  process  allowed 
petitioner  consisting  of  a  warrant  sworn  out 
before  the  mayor,  on  which  he  was  put  up- 
on trial,  without  a  copy  of  the  accnsation 
charging  him  with  a  crime,  and  without  a 
trial  by  Jury,  and  with  nothing  more  on  the 
record  than  the  name  of  the  arresting  officer, 
the  names  of  the  witnesses  for  the  prosecu- 
tion, the  offense  charged,  and  (after  the 
trial)  the  Judgment  and  sentehce  of  the 
court"  A  paragraph  of  the  petition  for  cer- 
tiorari also  asserts:  "Your  petitioner  avers 
that  he  has  been  denied  the  equal  protection 
of  the  laws,  contrary  to  and  in  violation  of 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States  (Civ.  Code  1885,  S 
6030)  which  says  that  no  state  shall  'deny 
to  any  person  withhi  its  Jurisdiction  the 
equal  protection  of  the  laws,'  in  that  be  was 
convicted  of  a  crime  whose  punishment  was 
more  severe  than  the  average  punishment  of 
misdemeanors  in  the  state  courts  of  our 
state,  yet  he  was  not  furnished  with  an  accu- 
sation of  the  crime,  nor  allowed  a  trial  by  a 
Jury;  and  this  deprivation  of  your  petition- 
er's constitutional  rights  he  assigns  as  er- 
ror." It  appears  that  the  accused  did  not 
appeal  to  the  city  council,  but  sought  a  cer- 
tiorari directly  l^om  the  mayor's  decision. 


Section  14  of  the  city  charter  provides:  "Any 
person  convicted  in  the  police  court  may  ob- 
tain certiorari  directly  from  the  decision  of 
the  officer  presiding  in  said  court  under  the 
same  rules  as  certiorari  is  obtained  from  the 
decisions  of  county  Judges  In  criminal  cases, 
or  he  may  waive  bis  right  to  apply  for  cer- 
tiorari, and  may,  within  four  days  from  the 
rendition  of  the  decision  in  the  police  court 
enter  an  appeal  to  the  city  council,  who  shall 
hear  the  case  anew,  and  their  decision  shall 
be  final.  There  shall  be  no  certiorari  from 
the  decision  of  the  counclL"  In  the  peti- 
tion for  certiorari  the  applicant  seeks  to 
make  the  point  that  this  provision  of  the 
charto'  is  contrary  to  section  4634  of  the 
Civil  Code  of  1895,  which  provides  that  cer- 
tiorari can  be  had  to  correct  errors  in  any 
inferior  Judicature,  and  is  therefore  uncon- 
stitutional, as  being  a  special  law  in  con- 
travention of  a  general  law. 

Park  te  Collins,  for  plaintiff  in  oror.  J. 
R.  Pottle,  for  defendant  In  error. 

POWELL,  J.  (after  stating  the  facts).  1. 
The  ordinance  under  which  the  accused  was 
convicted  is  valid.  The  charier  of  the  city 
of  Blakely  (section  25)  contains  a  broad 
"general  welfare  clause,"  and  in  addition 
thereto  adopts  by  reference  section  686  of 
the  Political  Code  of  1895,  which  itself  is 
broad  enough  in  terms  to  authorize  this  ordi- 
nance. Mayson  v.  Atlanta,  77  Ga.  662  (3); 
Bagwell  V.  Lawrenceville,  94  Ga.  654,  21  S. 
B.  908  (2);  Paulk  v  Sycamore,  104  Ga.  24^ 
SO  S.  B.  417.  41  L.  R.  A.  772,  69  Am.  St  Rep. 
128;  Reese  v.  Mewnan,  120  Ga.  198,  47  S.  B. 
560  (1). 

2.  The  mayor's  finding  was  supported  by 
the  evidence.  Rooney  v.  Augusta,  117  Ga. 
709,  45  S.  E.  72  (2);  Reese  v.  Newnan.  120 
Ga.  198,  47  S.  B.  660  (2). 

8.  The  point  that  the  section  of  the  charter 
under  which  the  punishment  was  imposed  is 
unconstitutional  and  void  will  not  be  consid- 
ered, nor  certified  to  the  Supreme  Court:  for 
certiorari  lies,  not  to  correct  that  which  is 
void,  but  only  that  which  is  Irregular  or  er- 
roneous. Levadas  v.  Beach,  117  Ga.  178,  43 
S.  B.  418  (2);  Bass  v.  MilledgevUle,  122  Ga. 
177,  50  S.  B.  59. 

4.  The  question  as  to  the  constitutionality 
of  so  much  of  the  fourteenth  section  of  the 
city  charter  as  requires  the  accused  to  waive 
bis  right  of  certiorari  in  order  to  appeal  to 
the  city  council,  and  makes  the  finding  of 
that  body  final,  is  not  properly  before  us; 
for  the  accused  did  not  appeal  to  the  city 
coimcil,  and  no  court  has  yet  denied  to  bim 
the  right  of  certiorari  from  any  decision  of 
that  body.  The  time  to  decide  that  question 
will  not  be  at  hand  until  the  right  to  certio- 
rari from  the  decision  of  the  city  council  is 
Judicially  denied  and  that  Judgment  Is 
brought  under  review.  Courts  will  not  gratu- 
itously decide  moot  couBtitntional  questions. 

Judgment  affirmed. 
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ANDERSON  T.  8TATB.    (No.  895.) 

(Conrt  of  AppeaU  of  Oeorsia.    May  16,  1907.) 

1.  Cbixirai.    LiAW— Wbit    or    Ebrob— Psia- 
iNTAnon  III  LowBB  CoosT  or  Oiouniw  of 
BiTiBw— GoRSTtTcnoRAL  QuianoN. 
Before  a  reviewing  court  ia  authoriced  to 
pua  upon  the  constitutionality  of  an  act  of  the 
Genera]    Aaaembly,    It    muit    appear    that    the 
fneation  was  made  or  presented  in  the  court  be- 
low and  was  passed  upon  by  the  trial  judge; 
tbo  the  alleged  repugnancy  of  the  statute  to 
lome  portion  of  the  Constitution  moat  be  spo- 
cifically   asserted. 

(a)  An  allegation  of  the  repugnancy  of  a 
itatnta  to  the  Constitution  is  not  sufficiently 
•pecific,  nnlesB  the  daoae  or  paragraph  of  the 
Constitution  claimed  to  be  violatea  ia  set  out. 

(b)  No  constitutional  Question  la  properly 
presented  in  this  case. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
ToL  15,  Criminal  Law,  f  2619.] 

1  iHOICTMXKT— SUTFICIENCY. 

An  in<Uctment  is  sufficient  which  states  the 
offense  in  the  terms  or  language  of  the  statute, 
or  80  plainly  that  the  nature  of  the  offense 
charged  may  be  easily  understood  by  the  jury. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  27,  Indictment  and  Information,  |  182.] 

3.  CBnaRAi.  Law  — MIBDEHBA.NOB8— Pur- 
I8HMERT  —  Statutes— PROBPKcnvB   Ofkba- 

TION. 

By  Pen.  Code  189S.  i  1039,  a  deBnite  pun- 
ishment la  prescribe  for  "every  crime  declared 
to  be  a  misdemeanor."  The  effect  of  this  sec- 
tion is  not  merely  confined  to  the  misdemeanora 
enumerated  in  the  Code,  but  has  a  prospective 
force. 

4.  GAlflRO— SPCOTn.ATIOR  IR  FUTURES— GAM- 
ING House— What  Cokstitutes— Aotuai, 
Deuvebt— Nbcessitt. 

A  place  where  futures  are  bought  and  sold 
on  margins  is  a  gaming  house. 

(a)  This  is  true,  although  "the  contracts  are 
telegraphed  out  of  the  state,"  if  the  actual 
wagering  or  the  settlement  of  the  wagers  take 
place  in  this  state. 

(b)  The  Boykin  act  (Acts  1906,  p.  95)  has 
withdrawn  from  the  business  of  dealing  in  fu- 
tures on  margins  whatever  legislative  sanction 
there  was  to  be  implied  from  the  fact  that  by 
the  tax  act  of  the  state  a  license  tax  bad  been 
imposed  upon  "bucket  shops." 

(c)  An  assertion,  although  made  in  each  trans- 
action, by  the  customer*  of  an  office  where 
fatores  are  bought  and  sold,  that  actual  de- 
livery is  contemplated  and  understood  in  all 
cases,  will  not  prevent  the  keeper  of  the  office 
from  being  guilty  of  maintaining  a  gaming 
honse.-  if  as  a  matter  of  fact  the  customers, 
throughout  a  continued  course  of  dealings,  do 
not  make,  tender,  or  accept  actual  delivery,  but, 
through  the  proprietor  of  the  office,  settle  their 
winnings  and  losses  in  money.  The  actual  facts 
of  the  case  must  override  the  contradictory  al- 
lied contemplation  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.    24,   Gaming,   {{   199,   200.] 

Sw  CRiinRAi.  Law— Writ  of  Error— Review 
— Harmless  Error. 

Where  an  indictment  contains  two  counta, 
and  the  defendant  has  been  found  guilty  on 
both  counts,  and  only  one  sentence  nas  been 
imposed,  and  the  evidence  authorizes  the  con- 
viction, errors  assigned  relating  to  one  count 
only  are  Immaterial.  In  this  case  the  evidence 
authorised  the  verdict  on  both  counts.  The 
trial  having  been  entirely  free  from  error  as  to 
the  count  in  the  indictment  charging  the  main- 
tenance of  a  gaming  house,  this  court  will  not 
poas  npon  alleged  errors  in  the  instructions  of 
the  court  to  the  Jury  in  relation  to  the  count 
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chsKlng  a  violation  of  the  Boykin  act  com- 
monly blown  as  the  "Anti-Bucket  Shop  Law." 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  16,  Criminal  Law,  |  8154] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ooort,  FnKon  Coun- 
ty; L.  S.  Roan,  Judge. 

C.  N.  Anderson  was  convicted  under  an  in- 
dictment charging  in  one  count  a  violation  of 
the  Boykin  act  (Acts  1906,  p.  95),  commonly 
known  as  the  "Anti-Bucket  Shop  Law,"  and 
In  another  a  violation  of  the  statute  prohibit- 
ing gaming  bouses,  and  he  brings  error.  Af- 
firmed. 

Anderson,  Felder,  Rountree  &  Wilson  and 
Rosser  &  Brandon,  for  plaintitr  in  error.  C. 
D.  Hill,  Sol.  Gen.,  T.  W.  Backer,  and  R.  R. 
Arnold,  for  the  State. 

POWELL,  X  This  Is  what  is  known  as 
the  "Backet  Shop  Case,"  being  the  first  to 
come  to  this  court  from  a  prosecution  undrar 
the  Boykin  act  (Laws  Ga.  1906,  p.  95).  The 
title  of  that  act  is  as  follows:  "An  act  to 
prohibit  contracts  and  agreements  for  the 
sale  and.  future  delivery  of  cotton,  grain,  pro- 
visions and  other  commodities,  stocks,  bonds 
and  other  securities  upon  margin,  commonly 
known  as  dealing  in  futures;  to  declare  such 
transactions  unlawful,  and  to  constitute  a 
misdemeanor  on  the  part  of  any  person,  as- 
sociation of  persons  or  corporation  partici- 
pating therein,  whether  directly  or  Indirect- 
ly; to  prohibit  the  establishment,  mainte- 
nance or  operation  of  any  office  or  other  place 
where  such  contracts  are  made  or  offered;  to 
define  what  sball  constitute  prima  facie  evi- 
dence  of  guilt;  to  compel  all  persons  partici- 
pating In  such  transactions  to  testify  concern- 
ing their  connection  therewith;  to  provide 
that  no  discovery  made  by  any  witness  which 
would  tend  to  subject  him  to  conviction  or 
punishment  under  this  act  shall  be  used 
against  such  witness  In  any  penal  or  criminal 
proceeding,  and  that  be  shall  be  altogether 
pardoned  therefor;  to  provide  that  regular 
commercial  exchanges  and  other  bona  fide 
trade  organizations  may  post  quotations  of 
market  prices,  and  for  other  purposes."  Sec- 
tion 1  (page  96)  provides  that  "from  and  aft- 
er January  1,  1907,  it  shall  be  unlawful  for 
any  person,  association  of  persons  or  corpora- 
tion, either  as  principal  or  agent  to  eEtablisb, 
maintain  or  operate  an  office  or  other  place 
of  business  In  this  state  for  the  purpose  of 
carrying  on  or  engaging  in  the  business,  for- 
bidden by  this  act,  commonly  called  'dealing 
in  futures  on  margins,'  and  any  person  vio- 
lating the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor."  In  section  2  it  Is 
provided  that  "every  contract  or  agreement, 
•whether  or  not  in  writing,  whereby  any  per- 
son or  corporation  shall  agree  to  buy  or  seH 
and  deliver,  or  sell  with  an  agreement  to  de- 
llTcr,  any  wheat,  cotton,  corn  or  other  com- 
modity, stock,  bond,  or  other  security  to  any 
other  person  or  corporation  when  in  fact  It 
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is  not  In  good  f  altb  Intended  by  the  parties 
that  an  actual  delivery  ot  the  articles  or  thing 
shall  be  made.  Is  hereby  declared  to  be  un- 
lawful, whether  made  or  to  be  performed 
wholly  within  this  state  or  partly  within  and 
partly  without  this  state;  it  being  the  Intent 
of  this  act  to  prohibit  any  and  all  contracts 
or  agreements  for  the  purchase  or  sale  and 
delivery  of  any  commodity  or  other  thing  of 
value  on  margin,  commonly  called  'dealing  In 
futures,'  when  the  intention  or  understand- 
ing of  the  parties  Is  to  receive  or  pay  the  dif- 
ference between  the  agreed  price  and  the 
market  price  at  the  time  of  settlement:  pro- 
Tided,  that  nothing  herein  contained  shall  be 
construed  to  apply  to  transactions  by  mail  or 
wire  between  persons  in  this  state,  and  per- 
sons outside  this  state  where  the  person  out- 
side this  state  is  not  represented  In  this  state 
by  any  broker,  agent  or  attorney  in  said 
transaction."  Section  3  makes  any  person 
who  shall  become  a  party  to  any  of  such  con- 
tracts, personally  or  as  agent,  directly  or  in- 
directly, or  who  Shan  do  anything  to  aid  or 
further  such  an  agreement,  guilty  of  a  mis- 
demeanor. Section  4  makes  participants 
competent  witnesses  and  provides  Immunity 
from  punishment  for  such  as  are  called  to 
testify.  Section  5  (page  97)  makes  proof  of 
certain  things  prima  facie  evidence  of  guilt 
of  a  violation  of  sections  2  &nd  3.  Section  e 
is  as  follows:  "Proof  that  anything  of  value 
agreed  to  be  sold  and  delivered  was  not  ac- 
tually delivered,  and  that  one  of  the  parties 
to  such  agreement  deposited  or  secured,  or 
agreed  to  deposit  or  secure,  what  are  com- 
monly known  as  'margins,'  shall  constitute 
prima  facie  evidence  of  a  contract  declared 
unlawful  by  the  terms  of  this  act"  Section 
7  provides  that  "proof  that  any  person,  as- 
sociation of  persons  or  corporation,  either  as 
principal  or  agent,  has  established  an  office 
or  place  whare  are  posted  or  published  from 
information  received  the  fluctuating  prices 
of  cotton,  grain,  provisions,  stocks,  bonds  or 
other  commodity  or  thing  of  value,  or  either 
of  them,  shall  constitute  prima  facie  evidence 
of  guilt  of  the  offense  or  offenses  prohibited 
In  section  1  of  this  act"  And  section  8: 
"This  act  shall  not  be  so  construed  as  to  pre- 
vent or  render  unlawful  the  posting  or  pub- 
lishing of  market  quotations  or  prices  of 
commodities,  stocks,  bonds,  and  securities  by 
any  regularly  organized  commercial  exchange 
or  other  bona  fide  trade  organization  In  which 
no  purchase  or  sale  for  future  delivery  on 
man^n  Is  permitted;  that  no  person  or  cor- 
poration committing  any  of  the  acts  or  things 
prohibited  In  defense  thereof  to  ptead  the 
payment  of  any  license  or  other  tax  to  the 
state,  or  to  any  county  or  municipality  there- 
of, nor  shall  the  payment  of  any- license  or 
other  tax  In  any  wise  operate  to  relieve  such 
offender  from  the  penalties  imposed  by  this 
act"    Conflicting  laws  are  repealed. 

The  indictment  contained  two  counts,  one 
under  this  act  and  the  other  one  under  the 


statute  prohibiting  gaming  houses.  The  sub- 
stance of  the  first  count  Is  that  the  defendant, 
with  others,  "in  the  county  aforesaid,  on  the 
25tb  day  of  January,  in  the  year  of  our  Lord, 
1907,  with  force  and  arms,  did  establish, 
maintain,  and  operate  an  office  and  place  of 
business  for  the  purpose  of  carrying  on  and 
engaging  In  the  business  commonly  called 
'dealing  In  futures  on  margins,'  and  did  then 
and  there,  In  said  office  and  place  of  business 
established  for  the  purpose  aforesaid,  main- 
tain and  operate  and  engage  in  a  business 
commonly  called  'dealing  in  futures  on  mar- 
gin.'" The  second  count  charges  that  the 
same  persons  did,  "in  the  county  aforesaid, 
on  the  day  aforesaid,  keep  and  maintain  a 
gaming  house."  The  defendant  demurred  to 
the  first  count  of  the  indictment,  on  the  fol- 
lowing grounds:  "(1)  Because  the  first  count 
of  said  Indictment  does  hot  state  facta  suffi- 
cient to  charge  the  defendants,  or  either  of 
them,  with  a  crime  under  the  laws  of  the 
state  of  Georgia.  (2)  Because  It  is  not  aver- 
red in  said  count  that  the  business  which  the 
defendants  are  alleged  to  have  established, 
maintained,  and  opiated  Is  'forbidden'  by 
the  act  of  the  Legislature  (Acts  1906,  p.  95), 
nor  that  the  business  is  one  in  which  con- 
tracts are  made  for  the  future  delivery  of 
commodities,  and  that  actual  delivery  of 
such  commodities  Is  not  contemplated.  0) 
Because  the  allegations  of  said  count  are 
consistent  with  Innocence  under  the  law,  and 
said  count  does  not  point  out  the  details,  nor 
in  what  ways  or  particulars  the  penal  laws 
were  violated.  (4)  Because  the  act  of  the 
Legislature  aforesaid,  upon  which  said  count 
is  based,  prescribes  no  penalty  or  punish- 
ment for  a  violation  of  said  act"  The  de- 
murrer was  overruled,  and  exceptions  were 
duly  taken. 

The  material  parts  of  the  evidence  are  as 
follows : 

The  first  witness  for  the  state  had  been  a 
clerk  In  the  defendant's  office,  both  prior  and 
subsequent  to  January  1,  1907.  He  testified 
that  In  the  defendant's  office  stocks,  cotton, 
and  other  commodities  were  bought  and  sold 
on  margins  for  future  delivery.  He  was  with 
the  defendant  for  over  a  year,  and  no  actual 
deliveries  were  ever  made  during  that  period. 
On  January  1,  1907  (the  date  the  Boykln  act 
went  Into  effect),  the  defendant  made  a  slight 
change  In  the  name  of  his  firm ;  and  the  room 
In  which  they  had  formerly  posted  market 
quotations  was  turned  over  to  the  Atlanta 
Commercial  ETxchange.  A  door  which  bad 
opened  between  the  defendant's  office  and 
this  quotation  room  was  closed  up,  and  al- 
so the  opening  through  a  window.  In  the 
larger  room,  after  January  1st,  was  the  At- 
lanta Commercial  Exchange;  and  In  there 
a  blackboard  was  kept  an  operator  was  on 
duty,  and  the  fluctuations  of  the  market  were 
XMJSted.  None  but  members  of  the  Atlanta 
Commercial  E!xchange  were  admitted  to  this 
room.    There  were  some,^  to  80  membera. 
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"70  become  a  member  you  jntt  make  an 
application  to  the  secretary  and  pay  $1  a 
month  dnes.  If  a  man  wants  to  buy  any- 
thing, any  cotton  or  stocks  or  bonds,  or  wants 
to  sell,  he  can  get  the  quotations  In  the 
larger  room,  from  the  blackboard  where  they 
are  posted;  but  he  can't  make  a  trade  In 
there.  For  Instance,  If  he  wants  to  buy  100 
bales  of  March  cotton,  or  sell  100  bales  of 
March  cotton,  he  sees  that  In  the  larger  room 
on  the  blackboard,  and  then  If  he  wants  to 
make  a  trade  he  goes  to  the  next  room  to 
Mr.  C.  N.  Anderson's  [the  defendant's]  office, 
coming  out  of  the  corridor  of  the  Prudential 
Building,  stepping  about  10  feet  into  another 
door.  Yes,  sir ;  he  would  come  out  Into  the 
corridor,  and  go  around  about  10  feet  Into 
another  door,  to  get  in  where  Mr.  Anderson 
Is.  In  there  with  Mr.  Anderson  is  Mr.  Huf- 
faker,  an  operator,  and  a  boy  and  myself 
when  I  was  employed  with  them.  When  he 
goes  into  Mr.  Anderson's  ofDce,  if  be  wants 
to  make  a  trade,  he  has  first  to  sign  a  power 
of  attorney,  on  a  blank  furnished.  Yes;  I 
have  seen  a  great  many  men  make  trade 
there.  I  have  known  only  one  man  to  make 
a  trade  in  that  place  since  the  1st  of  Jan- 
uary of  this  year.  The  money  was  handed 
either  to  myself  or  to  Mr.  Anderson,  by  Mr. 
Ewlng,  to  buy  stock.  I  think  It  was  he  was 
buying.  I  have  seen  Mr.  Ewlng  do  that  a 
great  many  times  since  the  Ist  of  January. 
If  he  wanted  to  buy,  for  Instance,  $100 
worth  of  stock,  he  would  pay  the  money  to  O. 
N.  Anderson  &  Co. — to  Mr.  C.  N.  Anderson. 
It  would  be  placed  to  Mr.  Swing's  credit  If 
the  stock  went  down,  or  wbaterer  he  bought 
wait  down,  he  would  have  to  put  up  addition- 
al margin,  if  he  wished  to  carry  the  stock. 
Tes;  I  have  known  him  to  do  that.  For  in- 
stance. If  he  bought  any  particular  stock, 
expecting  it  to  go  up,  and  It  went  down,  I 
bare  known  him  to  come  in  and  put  up  mar- 
gins to  stay  in.  Yes,  sir;  I  have  seen  that 
done  more  than  once  in  tbia  county,  since  the 
Ist  of  January,  by  Mr.  Ewlng.  If  Mr.  Ewlng 
won,  then  Mr.  Anderson  paid  bim  the  money 
in  his  office,  which  was  adjoining  the  black- 
board room.  Yes,  sir;  they  settled  by  the 
figures  of  quotation  on  the  blackboard.  The 
money  was  paid  to  Mr.  Ewlng,  if  he  won, 
by  Mr.  Anderson,  at  that  place;  if  he  lost, 
the  money  he  had  already  paid  was  kept  by 
Mr.  Anderson  and  forwarded  to  whoever  the 
broker  was  he  placed  the  trade  with.  His 
correspondent  outside  of  the  state  and  coun- 
ty was  Campbell  &  Co.  That  was  the  only 
correspondent  he  had.  I  don't  know  who 
Campbell  &  Co.  waa,  except  they  are  In  Cin- 
cinnati. No,  sir;  I  could  not  swear  there 
was  a  Campbell  ft  Co.  Yes;  if  he  lost,  he 
paid  bis  loss  to  Mr.  Anderson  in  that  room. 
If  be  wanted  to  let  bis  trade  go,  Mr.  Ander- 
son kept  the  money ;  and  if  he  wanted  to  stay 
in  the  market,  he  would  have  to  put  up  ad- 
ditional margins  with  Mr.  Anderson.  If  the 
price  of  a  particular  stock  he  had  bought 
went  down,  and  he  didn't  put  up  a  margin. 


the  money  he  had  already  put  up  was  ex- 
hausted, and  was  sent  to  Cincinnati  by  Mr. 
Anderson.  If  there  was  a  rise  In  the  price 
of  an  article  he  bad  bought,  and  he  wanted 
to  close  out,  then  he  got  his  money  from  Mr. 
Anderson  in  that  building.  He  would  get 
the  difference  between  what  he  bought  it  at 
and  what  be  sold  at,  less  the  commission. 
•  •  •  From  the  room  containing  the  black- 
board I  would  say  you  would  have  to  go 
about  16  or  16  feet  to  get  where  Mr.  Anderson 
sat." 

On  cross-examination  this  witness  testi- 
fied: "The  business  that  C.  X.  Anderson  un- 
dertook to  do  was  Just  acting  as  agent  for 
people,  to  transmit  orders  for  execution  In 
some  other  state.  As  to  my  connection  with 
G.  N.  Anderson  &  Co.,  and  the  duties  I  per- 
formed in  connection  with  that  firm,  I  was 
clerk,  you  might  say.  If  any  came  In,  and 
couldn't  write  quick  enough,  and  wanted  a 
quick  execution,  I  would  assist  them  in  writ- 
ing It,  and  they  signed  all  the  blanks.  I 
never  actually  transmitted  any  of  the  orders 
tliat  went  through  C.  N.  Anderson  &  Co.  to 
Cincinnati,  except  handing  them  to  the  oper-  . 
ator.  In  the  case  of  Ewlng  he  came  and 
signed  the  telegram  himself,  on  a  Western 
Union  telegraph  blank,  and  I  handed  that  to 
the  operator,  and  the  operator  transmitted  It 
over  the  wire.  Yes;  that  Is  true.  C.  N. 
Anderson  &  Co.  had  no  Interest  in  that  trans- 
action, except  to  receive  a  commission  or 
brokerage  from  Ejwing;  that  Is  all.  Yes; 
Ewlng  paid  me  and  Anderson  &  Co.  the  mar- 
gins to  put  up  for  him,  and  C.  N.  Anderson 
&  Co.  put  that  up  with  Campbell  &  Co.  a 
N.  Anderson,  acting  as  broker  for  Ewlng, 
when  this  telegram  bad  been  sent  (n  and 
executed  and  the  trade  confirmed,  took  the 
margin  and  sent  it  on  to  Campbell  &  Co. 
Campbell  &  Co.  were  the  brokers  in  Cincin- 
nati. C.  N.  Anderson  &  Co.  paid  Campbell  & 
Co.  part  of  the  brokerage  they  received  from 
Ewlng  on  any  other  trade  that  came  In. 
Yes;  it  is  true  that,  when  a  telegram  was 
handed  to  the  operator  to  be  forwarded  to 
Campbell  &  Co.,  no  order  was  executed,  or 
no  statement  of  execution  was  banded  out  to 
the  trader,  until  Campbell  &  Co.  were  heard 
from.  Tlie  purpose  was,  when  Ewlng  filed 
the  telegram  with  the  operator,  that  wire 
was  sent  on  to  Campbell  &  Co.,  and  when 
Campbell  &  Co.  telegraphed  back,  then  C.  N. 
Anderson  &  Co.  took  the  margin  from  Ewlng 
and  sent  it  on,  and  the  trade  was  executed. 
I  cannot  recall  specifically  the  several  trades 
that  Ewlng  made,  or  the  exact  date.  I  sim- 
ply know  that  Mr.  Dwing  came  In  and  made 
trades.  I  am  really  testifying  about  the 
course  of  business  more  than  anything  else. 
I  can't  recall  any  specific  trade  where  be 
made  a  profit  or  loss.  I  am  satisfied  Mr. 
Bwing  made  some  profit,  but  I  do  not  recall 
any  specific  Instance.  No;  I  cannot  recall 
any  other  person.  I  was  with  L.  J.  An- 
derson &  Co.  from  the  31st  of  January,  1906, 
and  with  C.  N.  Anderson  ticlm' fft^jMi ^jit 
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January  this  year,  until  about  the  IStb  of 
January  or  tbe  16th  of  January.  *  *  *  I 
don't  know  whetber  It  was  for  actual  de- 
livery or  not  No;  I  do  not  know  tbat  tbere 
was  ever  any  understanding  bad  wltb  Ewlng 
or  any  otber  trader  tbat  tbe  goods  were  not 
to  be  actually  delivered  wben  called  for.  I 
don't  know  anything  about  tbat.  The  mem.- 
bers  of  tbe  association  were  not  required,  if 
they  wanted  to  make  trades,  to  make  them 
through  C.  N.  Anderson  &  Co.  at  alL  I  know 
of  some  members  of  tbe  exchange  tbat  did 
not  make  any  trade  at  all.  Mr.  Lincoln  la 
one,  a  grain  man  here  doing  business  in  At- 
lanta. I  cannot  recall  any  others  just  now, 
but  I  presume  I  do  know  others.  It  is  true 
that  tbere  are  a  number  of  tbe  members  of 
the  exchange  who  did  not  have  anything  to 
do  with  O.  N.  Anderson  &  Co.,  and  did  not 
-operate  In  tbere  at  the  time  I  was  there. 
Tbe  two  places  of  business  were  entirely  dis- 
tinct C.  N.  Anderson  &  Oo.  bad  no  control 
orer  the  <^)eratlons  of  tbe  exchange.  They 
were  brokers  pure  and  simple,  for  commis- 
sion, operating  only  for  a  commission  on  em- 
ployment I  do  not  know  positively  that  per- 
sons who  wanted  to  trade  through  O.  N.  An- 
derson &  Co.  took  tbelr  quotations  from  tbe 
board  of  the  Atlanta  Commercial  Exchange, 
but  I  know  a  great  many  of  them  did.  Yes; 
as  a  matter  of  fact  I  simply  know  tbat  some 
members  of  tbe  exchange  traded  through  C. 
N.  Anderson  A  Ca  Yes;  C.  N.  Anderson  & 
Oo.  bad  their  own  operator.  It  is  true,  as  a 
matter  of  fact,  tbat  wben  a  trade  was  closed 
witb  wliich  O.  N.  Anderson  &  Co.  were  con- 
nected it  was  closed  with  the  quotation  of 
prices  as  given  by  Campbell  &  Co.,  in  Cin- 
cinnati, or  by  themselves  if  they  made  a 
limited  order.  If  they  made  a  limited  order, 
it  went  oat  at  tbat  limit,  or  tbe  trade  closed 
at  that  time.  Whether  tbere  was  a  profit  or 
not,  it  was  settled  according  to  the  limit  Q. 
Bat  where  that  was  not  true,  where  tbe 
operator's  margin  was  exhausted  and  his 
trade  was  closed,  or  where  be  ordered  it 
closed  at  a  certain  figure,  tbat  was  all  done 
by  quotation  from  Campbell  &  Co.  straight, 
wasn't  it?  You  didn't  have  to  go  to  tbe 
board  for  that  did  you?  A.  I  will  have 
to  commit  myself  to  answer  tbat  question. 
I  win  have  to  commit  Anderson  to  answer 
tbat  question.  Q.  You  say  you  can't  answer 
that,  then?  Wben  you  stated  on  direct  ex- 
amination that  Anderson  always  closed  the 
trade  and  settled  by  the  quotations  on  tbat 
board,  you  didn't  mean  that,  did  you?  A. 
Well,  yoo  ask  me  a  direct  question  now. 
They  were  both  on  the  same  wire.  They 
got  their  quotations  over  the  same  wire,  and 
tbat  is  tbe  reason  why  I  stated  what  I  did 
on  tbe  direct  examination.  It  is  a  mere  de- 
duction of  mine.  No;  it  is  not  true,  as  a 
matter  of  fact,  since  I  think  about  it,  that 
Anderson  &  Co.  bad  to  go  to  that  blackboard 
to  get  the  quotations  at  all.  Yes;  It  fre- 
quently happened  tbat  a  trader  who  wanted 
to  purchase  cotton  for  future  delivery  would 


simply  have  bis  («der  telegraphed  in  to  pur- 
chase at  the  prevailing  quotations,  and  that 
was  all  done  in  Cincinnati.  A  telegram  was 
simply  sent  In  to  Campbell  ft  Co.  to  execute 
an  order  the  best  they  could  upon  tbe  market 
at  tbe  time  they  got  it,  according  to  the  mar- 
ket wlien  they  got  it  when  it  was  sent  with- 
out a  limit  to  It  Yes;  it  frequently  hap- 
pened, wben  a  prospective  purchaser  wanted 
to  buy  at  a  certain  figure  and  the  market  in 
the  meantime  ran  up,  that  Campt)ell  ft  Co. 
could  not  buy  at  all,  and  when  they  ordered 
the  trade  closed  out  upon  the  market  what- 
ever the  market  might  be,  that  was  done  by 
Campbell  ft  Co.  in  Cincinnati,  and  tlie  mar- 
ket telegraphed  in,  when  the  trade  was 
wound  up  or  closed.  No;  that  was  not  done 
by  any  Inspection  of  these  blackboards  at 
all." 

On  redirect  examination  this  witness  tes- 
tified: "As  to  tbe  purpose  of  having  tliat 
blackboard  in  the  room  where  the  quotations 
and  fluctuations  of  tbe  market  were  posted, 
it  was  to  furnish  quotations  to  tbe  manbers. 
No;  a  man  could  not  know  anything  about 
tbe  market  until  he  went  in  to  that  board, 
unless  he  could  make  a  guess  at  it  A  mem- 
ber would  get  bis  information  upon  which  he 
made  bis  trade  from  this  blackboard.  Tbe 
Information  on  tbe  blackboard  came  from 
Campbell  &  Co.  Ttiat  Information  from 
Campbell  ft  Oo.  came  on  the  same  wire  as 
C.  N.  Anderson  ft  Co.  They  were  tbe  same 
line — the  same  wire;  but  Anderson's  oper- 
ator did  not  take  those  that  were  put  on  the 
board,  you  know.  Yes;  it  came  over  that 
wire.  The  same  quotations  tbat  went  on 
tbat  board  came  over  Anderson's  wire. 
There  were  two  operators,  one  in  Anderson's 
room  and  one  where  the  blackboard  was, 
and  both  of  them  took  the  same  information 
of  tlie  rise  or  the  fall,  or  fiuctuationa.  <tf 
stock,  bonds,  cotton,  etc.,  from  Campbell  ft 
Co.  of  Cincinnati.  Mr.  Anderson  got  those 
commissions.  As  to  tbe  expense  of  those 
quotations,  telegraph  service,  the  cost  of  a 
wire  a  day,  it  didn't  cost  anything  to  get 
those  messages,  so  far  as  I  know.  I  don't 
know  who  paid  for  them.  It  cost  nothing  to 
my  knowledge.  I  don't  know  about  tbat  I 
know  prior  to  the  1st  of  January  it  didn't 
cost,  but  after  the  1st  of  January  I  couldn't 
swear  positively  whether  it  cost  anything  or 
not  As  to  how  many  employes  were  in 
those  rooms,  the  two  places,  there  were  two 
where  the  blackboard  was — the  operator,  and 
the  secretary  and  treasurer,  who  was  the 
doorkeeper.  The  operator  marked  the  quota- 
tions. In  tbe  other  room  were  only  three, 
after  I  left;  four  wben  I  was  there.  Tbe 
operator  was  paid  $30  a  week,  and  I  was 
paid  |20  a  week,  and  the  otRce  boy  was  paid 
$3.50  a  week.  I  said  tbat  the  last  I  knew 
of  it  there  were  about  75  or  SO  members  of 
tbe  exchange  tbat  paid  a  dollar  a  month." 

The  Mr.  Ewing  referred  to  atrave  was  also 
called  as  a  witness.  He  testified:  "I  have 
bought  up  there  several  ^es  since  the  Ist 
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of  Janoary,  1907,  trat  I  ooald  not  tell  you 
bow  many  times.  We  bare  got  a  board  of 
trade  up  tbere,  you  know,  aometblng  over 
100  monbera,  and  we  pat  tbe  quotations  on 
tbe  board  aa  tbey  come  in,  and  we  see  tbe 
quotations,  and  tben  send  our  orders  any- 
where we  please.  Wben  I  would  go  in  and 
get  tbe  quotatlona  from  tbe  board,  I  woald 
go  around  in  tbe  otber  room,  where  Mr.  An- 
derson stayed,  to  make  my  trade,  wben 
I  wanted  to  go  and  trade  tbere.  I  believe 
Ur.  Danne  was  staying  there,  and  I  gave 
the  money  to  him.  Yes;  I  have  paid  mon- 
ey to  Mr.  0.  N.  Anderson — I  have  no  Idea 
bow  many  times,  but  30  or  40  times,  I  avfh 
pose — since  tbe  1st  of  January,  1007.  Wben 
I  would  go  and  get  tbe  quotations  from 
tbe  blackboard  and  wanted  to  buy  a  com- 
modity, I  would  usually  go  in  and  give 
it  to  Mr.  0.  N.  Anderson.  If  tbe  market 
went  np,  I  got  my  money  from  Anderson;  if 
It  went  against  me,  I  don't  know  where  it 
went  If  it  went  against  me,  and  I  wanted 
to  stay  in  the  market,  I  would  put  np  more 
money.  When  I  would  put  up  more  money 
In  order  to  stay  in  tbe  market,  I  would  give 
It  to  Mr.  Anderson  nsnally.  •  •  •  I  am 
a  member  of  tbe  Atlanta  Commercial  Eii- 
Change.  Tbe  only  good  that  membership  did 
me  was  tbe  information  it  gave  me  by  seeing 
quotations  on  the  blackboard.  That  is  tbe 
reason  I  went  into  it.  I  wanted  to  see  tbe 
market.  We  were  not  required  to  trade  with 
C.  N.  Anderson  ic  Co.,  not  confined  to  him  at 
all.  We  could  have  went  anywhere  and 
traded  we  wanted  to.  It  is  true  it  was  ex- 
plained to  us  that  if  we  wanted  to  trade 
with  C.  N.  Anderson,  that  tbey  could  not  act 
In  any  otber  capacity  than  our  agents,  and 
that  tbey  would  act  In  that  way,  if  we  paid 
a  commission.  We  always  signed  a  contract 
to  that  effect  to  Anderson,  that  he  was  to  act 
as  our  agent  Yes;  we  went  in  tbere  with 
tbe  understanding  that  C.  N.  Ai^erson  &  Oo. 
would  not  act  with  reference  to  dealings  in 
any  other  way,  except  upon  employment  to 
be  paid  a  commission  for  their  services. 
niat  was  tbe  understanding,  and  I  always 
signed  a  contract  to  that  effect — appointed 
blm  as  my  agent  Wben  I  put  np  a  margin 
tbere  I  telegraphed  through  tbe  operator, 
0Y&!  tbe  Western  Union  wire,  to  tbe  Cincin- 
nati brokers,  and  tbey  bad  to  telegraph  back 
oonflrmlng  tbe  trade.  Always  wben  I  put  in 
an  order  for  a  trade  I  pnt  tbe  money  in  that 
way,  with  tbe  order,  and  that  money  was  to 
be  forwarded  by  Mr.  Anderson  on  my  behalf, 
as  my  agent,  wben  I  made  the  trade  through 
blm.  I  bad  to  pnt  the  money  in  for  bis  pro- 
tection. He  was  employed  as  my  agent,  to 
pay  It  to  tbe  people  outside  tbe  state.  I  fre- 
quently put  in  orders  for  a  trade  and  nevw 
got  It;  but  I  always  got  my  money — ^no 
tronble  about  getting  my  money  back.  Yes; 
I  r^iarded  him,  through  all  those  transac- 
tions, as  my  representative,  my  agent,  to 
place  offers  for  me  outside  tbe  state,  for 
which  I  paid  a  compensation.    That  was  tbe 


nnderstanding  wben  I  began;  and  wben  1 
closed  tbe  trade,  if  tbere  was  money  coming 
back  to  me,  I  instructed  blm,  as  my  repre- 
sentative, to  get  it  back  and  pay  it  to  me. 
That  is  all  tbere  was  of  it,  and  I  never  bad 
any  trouble.  He  acted  mighty  nice  with  me. 
I  took  his  receipt  for  the  money,  and  if  I 
didn't  get  tbe  trade  I  would  go  and  give  him 
tbe  receipt,  and  he  would  give  me  tbe  money 
back.  I  have  done  that  often.  Very  fre- 
quently I  would  not  get  a  trade  at  alL  Yes; 
I  signed  all  of  these  orders  that  were  made 
and  sent  over  tbe  wire,  and  tbey  were  direct- 
ed to  Campbell  St  Co.,  of  Cincinnati,  and 
that  is  tbe  way  tbey  were  directed.  I  never 
got  any  actual  cotton,  or  stocks,  or  bond*. 
I  never  asked  for  it  Tbey  never  offered  it 
to  me,  and  I  never  did  want  it  As  to  wheth- 
er or  not  I  would  bay  100  bales  of  cotton 
straight  oat,  I  wouldn't  have  that  much 
money.  I  coold  not  have  paid  for  100  bales 
of  cotton.  If  I  bought  100  bales  of  cotton  I 
would  pay  $100.  I  suppose  cotton  was 
worth  about  |4S  or  $60  a  bale.  No,  sir;  I 
never  had  any  und»standing  with  Campbell 
ft  Oo.  that  tbey  would  make  actual  delivery 
If  I  required  it,  because  I  never  expected  any 
actual  delivery.  No;  I  bad  no  understand- 
ing with  them  that  they  would  be  relieved 
from  delivering  cotton  if  I  required  it  I 
never  bad  any  contract  of  that  kind  at  all. 
I  have  always  understood  tbey  would  de- 
liver tbe  cotton  if  I  did  require  it  No;  I 
never  saw  one  of  them  In  my  life  (refen-iilg 
to  Campbell  &  Co.).  Tlie  only  contract  I 
had  was  wben  I  wired  an  order  and  thejr 
confirmed  it  That  is  all;  nothing  at  all 
said  about  actual  delivery.  Nothing  was 
ever  said  at  all  about  any  stipulation  be- 
tween me  and  tbem  that  if  tbey  wanted  to 
deliver  the  stock  I  would  not  be  required  to 
take  it  I  don't  reckon  they  knew  a  thing 
about  my  financial  responsibility.  I  never 
saw  Campbell  &  Co.  I  was  expecting  Mr. 
Anderson  to  look  after  that.  I  have  beard 
a  good  deal  about  Campbell  &  Co.,  and  I 
supposed  I  was  dealing  with  them  through 
Anderson.  I  never  settled,  except  on  tbe 
rise  or  fall  of  the  market  That  Is  tbe  way 
I  settled." 

Tbe  district  superintendent  of  tbe  Western 
Union  Telegraph  Company  testified  that  tbe 
telegraph  wire  above  referred  to  connects  tbe 
defendant's  ofllce  with  Odell's  office  in  Cin- 
cinnati. It  is  a  leased  wire,  and  tbe  rental 
rate  is  $26  per  mile  per  annum.  It  is  about 
500  miles  from  Atlanta  to  Cincinnati. 

The  manager  of  tbe  Prudential  Building,  in 
which  these  ofllces  are  located,  testified  that 
the  lease  of  these  rooms  stands  in  the  name 
of  Walter  Campbell,  but  by  Campbdl's  in- 
stmctions  tbe  rents  are  paid  by  draft  on  the 
Odell  Stock  &  Grain  Company.  This  in- 
cludes both  rooms,  Anderson's  office  and  tbe 
blackboard  room.  The  two  rooms  rent  for 
$1,000  pee  year. 

Another  witness  testified:  "I  am  in  and 
out  there  [referring  to  defendant's  ofllce] 
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two  or  tbne  times  a  day.  I  bave  bought 
a  little  cotton  up  there  by  telegraph  every 
day.  1  -would  sign  a  telegrani,  I  think,  to 
Cincinnati.  I  am  not  positlTe  where  It  went, 
but  I  gave  It  to  a  young  man  there  In  the 
office^  and  he  bought  me  some  cotton  in  Cin- 
cinnati, he  said.  I  got  the  quotation  of  the 
cotton,  the  basis  for  my  trade,  in  another 
office,  down  this  way  next  to  the  Neal  Bank. 
I  think  Just  two  doors  between,  or  maybe 
Just  one  door.  There  Is  one  door  In  Mr.  An- 
derson's office,  and  then  I  come  down  this 
way  and  go  into  the  blackboard  and  look  up 
there,  and  that  Is  where  I  get  my  quota- 
tions. When  I  bought  cotton  I  went  in  the 
room  where  Mr.  Anderson  was.  I  don't 
think  I  bought  but  50  bales  of  cotton,  and 
paid  $1  a  bale  for  what  I  bought  Cotton  la 
worth  now,  I  suppose,  about  $50  for  the  ac- 
tual stuff.  I  put  up  $50,  and  bought  60  bales. 
That  is  the  way  I  bought  it,  or  $26  for  25 
bales:  I  think  I  bought  60  bales  up  there. 
I  think  I  made  a  little  on  my  transaction. 
IslT.  Anderson  gave  me  a  check,  I  think. 
ITes ;  in  that  building  there.  I  work  for  the 
Bell  Telephone  Company.  No;  I  never  ask- 
ed for  the  delivery  of  that  cotton.  They 
never  offered  to  deliver  the  cotton  to  me.  I 
would  settle  on  rise  and  fall  of  the  market, 
of  course — on  the  fluctuation." 

On  cross-examination  the  same  witness 
testified:  "1  was  In  there  two  or  three  times 
a^day.  Mr.  Hamilton  occupies  the  exchange 
and  seems  to  be  In  charge  there — a  gentle- 
man who  sits  at  the  door,  old  man  Hamil- 
ton, I  think.  He  seems  to  be  manager  of  the 
place  in  there.  He  tells  me  he  is.  Yes ;  un- 
fortunately, I  am  a  member  of  the  exchange. 
I  pay  a  dollar  a  month  for  the  privltege  of 
going  In  and  looking  at  the  board.  No;  I 
do  not  pay  anything  for  the  privilege  of  trad- 
ing anywhere.  I  go  In  and  look  on  the  board 
and  get  these  quotations,  and  then  go  and 
trade  where  I  please.  Of  course,  I  could 
trade  in  New  York  or  anywhere  else  I  want- 
ed to.  I  am  under  no  obligations  to  trade 
with  Anderson  any  more  than  with  Curran, 
or  any  other  broker  or  commission  merchant 
In  the  city  of  Atlanta;  none  whatever.  Mr. 
Whittlesey  Is  the  man  who  puts  the  quota- 
tions on  the  board.  No ;  I  do  not  believe  I 
have  seen  either  one  of  those  gentlemen  in 
Anderson's  office.  As  to  these  gentlemen,  Mr. 
Hamilton  and  Mr.  Whittlesey,  going  to  their 
work  every  morning  Just  like  the  clerks  In 
Neal's  Bank,  they  are  there;  but  1  dont 
stay  there.  As  to  whether  they  go  home  at 
night  when  tbey  close  business  I  do  not 
know.  I  could  not  tell  you  where  tbey  go. 
I  do  not  remember  ever  to  have  seen  them  go 
to  Anderson's  office.  When  I  go  to  Ander- 
son's office  to  make  a  trade,  I  Just  write 
out  a  telegram.  Yes;  I  sign  my  name  to  it, 
and  I  think  It  goes  to  Cincinnati,  but  I  am  not 
Ijosltlve.  The  order  goes  to  buy  or  sell  a  cer- 
tain number  of  bales  of  cotton,  according  to 
the  rules  of  the  exchange.  I  saw  Mr.  Ander- 
son In  his  office,  and  I  think  probably  he  has 


a  stenographer  and  operator  that  I  saw  In 
thera  No,  sir;  I  never  saw  these  people  in 
the  exchange  office  doing  anything.  I  do  not 
stay  there.  I  have  never  seen  Mr.  Anderson 
and  his  force  doing  anything  in  the  exchange 
at  all.  I  don't  remember  now  to  have  ever 
seen  Mr.  Anderson  in  there.  Yes;  that  is 
the  way  I  have  understood  it,  that  those  two 
businesses  were  separately  conducted,  so  far 
as  I  can  see.  No  more  connection  between 
Anderson  and  this  exchange  than  between  the 
Neal  Bank  and  the  exchange,  so  far  as  I 
can  see  or  know.  Those  quotations  are  put 
on  a  board  in  the  exchange  room.  I  never 
saw  any  board  in  Anderson's  office.  There 
are  no  quotations  published  In  Anderson's 
office,  any  more  than  in  the  Neal  Bank.  I 
never  gave  Mr.  Whittlesey,  the  operator  In 
the  Commercial  Exchange,  an  order  for  cot- 
ton, stocks,  oats,  grain,  barley,  or  anything 
else.  As  to  whether  or  not  I  would  have 
seen  if  anybody  else  had  given  an  order  while 
I  was  there,  I  don't  pay  much  attention  to 
that  I  Just  pass  in  and  out,  yon  know.  No ; 
I  never  saw  anybody  give  Mr.  Hamilton, 
the  secretary,  an  order,  and  I  never  saw 
anybody  pay  him  any  money  for  stodks  or 
bonds  or  futures.  In  that  room  where  the 
Commercial  Elxchange  la  conducted,  the  only 
business  done  is  transacted  by  Mr.  Hamil- 
ton, the  secretary  (who  sits  at  the  door  and 
admits  members  and  puts  out  nonmembers), 
and  the  receiving  of  quotations  by  Mr.  Whit- 
tlesey, the  operator,  and  putting  them  on  the 
blackboard — is  all  I  have  seen  done  there. 
If  anything  else  was  done  In  there  I  would 
have  seen  it,  I  suppose.  As  you  go  Into  that 
room  from  the  hallway  the  operator  sits  to 
your  right,  as  you  enter,  and  Mr.  Hamilton 
sits  to  the  left,  close  to  the  door,  with  a 
table  to  bis  left,  and  the  members  of  the  ex- 
change sit  and  watch  the  board,  or  come  In 
or  go  out  This  is  all  I  have  ever  seen  done 
In  that  room — the  operator  posting  the  quo- 
tations on  the  board,  and  Mr.  Hamilton,  the 
secretary,  admitting  the  members  and  beep- 
ing out  nonmembers.  I  don't  think  I  ever 
traded  for  anything  but  a  little  cotton.  I 
think  I  gave  my  orders  to  Mr.  Anderson  or 
the  operator.  I  am  not  positive  which.  I 
don't  remember  exactly,  but  I  think  my  tele- 
grams were  addressed  to  Cincinnati,  Ohio, 
to  buy  a  certain  number  of  bales  of  cotton 
at  a  certain  price.  I  fixed  the  price.  Sup- 
posing I  order  60  bales  of  cotton,  say  of 
May  deliveries,  say  at  9  cents,  the  price  of 
the  order  I  gave  would  be  fixed  at  the  place 
of  execution  In  Cincinnati.  If  I  should  send 
a  dispatch  to  buy  me  50  bales  of  cotton  at  the 
market  quotation,  the  price  would  be  the 
quotations  at  Cincinnati,  I  wqpld  think.  I 
went  by  the  prices  on  the  board  In  the  Com- 
mercial Exchange  room,  but  it  was  confirmed 
In  Cincinnati.  I  suppose,  when  I  would  go 
In  and  see  the  price  of  cotton.  If  May  delivery 
was  0,50,  and  I  would  send  a  telegram  to 
Cincinnati,  to  buy  me  a  certain  number  of 
bales,  I  suppose  they  would  buy  it  at  the 
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iDUicet  wbete  the  concern  was  that  was  rep- 
resenting it     I  suppose  they  would  buy  It 
at  the  market  they  had  there,  in  the  state 
ot  OUo.    Yea ;  before  my  order  waa  execut- 
ed I  would  get  a  return  wire  from  Cincinnati, 
conflrmlng  my  trade,  telling  me  they  bad  ex- 
ecuted my  order  in  Cincinnati,  at  9.60,  or 
9.45,  or  whatever  the  price  might  have  been. 
I  rappose  that  is  the  way  it  is  done.    Yea; 
in  this  transaction  Mr.  Curtis  Anderson,  the 
broker,  was  simply  my  agent  executing  my 
order.    That  is  what  ba  said.    Of  course,  He 
was  my  agent    I  was  trading  through  him. 
I  paid  him  a  commission  to  represent  me. 
It  cost  me  so  much  to  make  the  trader    No; 
I  never  did  go  Into  Mr.  Anderson's  place  of 
bosinesB  and  telegraph  an  order  to  any  other 
place  in  Georgia  for  execution:    but  I  al- 
ways telegraphed  my  order  outside  of  the 
state.    Tbat  is  my  understanding.    The  $50 
I  would  put  up  for  50   bales  of   cotton,   I 
snpposa,  was  Just  the  margin  in  the  trade, 
yon  know.     I  don't  remember  that  I  saw 
the  contract  under  which  I  purchased  that 
cotton.    They  handed  me  a  telegram,  I  think. 
They  always  gave  you  a  contract.    No;    I 
bave  not  a  copy  of  one  of  those  contracts. 
No;    I   don't  know  what  the  Intention  of 
Campbell   &  Co.,   or   anybody   else   that   I 
bonght  this  cotton  from,  was.    There  was  no 
agreement  between  me  and  my  agent,  C.  N. 
Anderson  &  Co.,  or  between  the  firm  In  Cin- 
cinnati, tbat  there  was  not  to  be  a  delivery 
\>f  this  cotton ;    no  contract  between  us  at 
all;   no  actual  agreement  about  It;   nothing 
that  I  know  of.    I  bonght  this  amount  of  cot- 
ton, and  paid  this  amount  of  money,  the 
amount  named  in  the  contract,  for  future 
delivery,  and  that  was  the  whole  contract; 
all  I  know  about  It    Just  buy  so  many  bales 
of  cotton,  and  pay  so  much  money.    I  have 
been  told  tbat  there  were  about  100  members 
of  this  exchange.     Tbat  Is  all  I  know.     I 
see  the  members  of  this  exchange  in  there, 
when  I  would  go  In  from  time  to  time.    The 
members  of  the  exchange  go  in  there  and  look 
at  the  quotations,  and  then  go  out  and  send 
their  orders  anywhere  they  please.    Yes,  sir; 
there  are  a  great  many  members  of  this  ex- 
change wbo  are  dealing  in  grain  and  other 
commodities,  flour  men  and  so  on.  who  go 
in  there;    but  I  couldn't  say  whether  they 
made  trades  or  not     I  would  see  them  in 
there  with  other  members." 

For  the  defense  several  gentlemen  testified 
that  they  were  members  of  the  Atlanta  Com- 
mercial Exchange,  and  that  they  themselves 
bad  no  relation  with  the  defendant  They 
did  not  buy  or  sell  futures;  but,  being  in  the 
actual  business  of  dealing  in  grain,  etc.,  de- 
sired the  market  quotations  for  business 
purposes. 

The  defendant's  statement  is  as  follows: 
"I  am  a  member  of  the  firm  of  C.  N.  Ander- 
son &  Co.,  who  are  general  brokers  in  tbe 
city  of  Atlanta.  We  consulted  attorneys  be- 
fore we  ever  began  our  business,  and  believed 
-that  we  were  within  the  law  of  Georgia, 


and  we  bad  no  intention  of  violating  tbe 
laws  and  would  not  do  so  if  we  knew  it  We 
are  purely  brokers;  got  no  Interest  in  these 
transactions  you  have  beard  about  wbatso^ 
ever,  except  to  receive  our  commission.  We 
require  every  customer  wbo  places  one  of 
these  orders  to  sign  a  power  of  attorney, 
authorizing  us  to  act  as  their  agent  before 
we  place  any  orders  whatsoever.  Campbell 
&  Co.  are  brokers  in  Cincinnati,  and  trade 
on  the  dlCTerent  exchanges  tbrougliout  tbe 
country,  not  for  themselves,  but  for  tbeir 
clients.  We  have  no  connection  whatever 
witb  Campbell  &  Co.  of  Cincinnati,  not  the 
slightest  Tbe  only  connection  whatsoever 
w6  bave  wItb  them  Is  to  get  our  commission 
from  our  customers.  We  pay  them  a  part 
of  tbat  commission  to  handle  these  orders 
for  our  customers.  We  pay  our  rent  to 
Walter  Campbell.  As  to  tbe  commercial 
agency,  I  don't  know  anything  about  tbeir 
rent  Their  business  Is  entirely  separate 
from  mine,  and  we  bave  no  connection  witb 
them  whatsoever." 

Samples  of  the  contracts  signed  by  tbe 
defendant's  customers  were  introduced.  They 
were  in  tbe  following  terms:  "I  do  bereby 
constitute  and  appoint  C.  N.  Anderson  &  Co. 
my  lawful  agents  and  brokers,  with  authority 
to  place  for  me  such  orders  as  I  may  give 
them,  with  such  persons  and  in  such  mar- 
kets as  they  may  select  located  outside  of 
tbe  state  of  Georgia,  for  tbe  purchase  or  sale 
of  bonds,  stocks,  cotton,  grain,  and  other 
produce,  either  for  present  or  future  delivery, 
and  I  agree  to  pay  them  the  usual  and  cus- 
tomary commlssfon  allowed  by  brokers  for 
like  services,  for  all  such  services  rendered 
to  me  by  them;  and.  In  cases  of  orders  for 
future  delivery,  I  agree  to  furnish  them  with 
tbe  usual  and  customary  margins  required, 
to  be  placed  for  my  account  with  those  to 
whom  said  orders  are  given,  provided  that 
the  said  agents  and  brokers  shall  not  be 
bound  to  place  any  orders  given  to  tbem  by 
me,  unless  they  so  desire." 

The  defendant  also  Introduced  samples  of 
tbe  statements  sent  by  Campbell  &  Co.  to 
Anderson  &  Co.,  showing  dally  transactions. 
These  statements  contained,  at  the  head 
thereof,  the  following  language:  "Below  we 
submit  a  statement  of  business  transacted 
for  your  account  as  ordered.  On  all  margin- 
al business  the  right  is  reserved  to  close 
transactions  when  margins  are  running  out 
without  giving  further  notice ;  we  being  gov- 
erned In  this  by  the  market  quotations  as 
received  at  our  office.  We  solicit  and  receive 
no  business,  except  with  tbe  understanding 
that  the  actual  delivery  of  the  property  bought 
or  sold  ui)on  orders  in  all  cases  is  contem- 
plated and  understood.  All  unfilled  orders 
expire  with  the  day,  unless  ordered  open." 

Defendant  also  put  in  evidence  the  articles 
of  association  of  tbe  Atlanta  Conmiercial 
Excbange,  in°  substance  as  follows:  "The 
undersigned  do,  by  subscrlbiiLg^^is  agree- 
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ment,  bereby  assoclafe  ourselves  togetber  in 
good  f  altb,  as  a  trade  organization  or  aasocla- 
tlon,  for  tbe  purposes  hereinafter  stated, 
agreeing  among  onrselves  to  do  and  perform 
the  matters  and  things  hereinafter  set  out; 
and  we  consent  and  agree  that  any  person 
or  persons  who  may  hereafter  duly  sign  this 
agreement,  or  any  correct  copy  thereof,  shall 
become  a  member  of  the  organization,  or  as- 
sociation. Tbe  purpose  of  this  association 
or  organization  is  to  establish  a  place  and 
conduct  an  office,  or  offices,  for  the  posting 
and  publishing  of  market  quotations  or  prices 
of  commodities,  atoclca,  bonds,  and  securities, 
upon  blacliboards  or  otherwise,  for  the  mu- 
tual benefit  and  advantage  of  the  members  of 
the  association.  It  is  agreed  and  distinctly 
tmderstood  that  the  organization  or  associa- 
tion shall  neither  directly  nor  Indirectly  pur- 
chase or  sell,  for  future  delivery  on  margin, 
any  of  the  articles  or  things  tbe  market 
prices  of  which  are  quoted  and  published 
thereby;  nor  shall  It,  directly  or  indirectly, 
permit  any  person,  or  persons,  or  corpora- 
tion, to  use  its  offices,  or  In  connection  with 
tbe  association,  in  the  purchase  or  sale,  for 
future  delivery  on  margin,  of  any  such  arti- 
cles or  things.  The  publication  in  Its  of- 
fices of  market  quotations,  or  prices,  as  afore- 
said, is  to  be  strictly  for  the  advantage  and 
benefit  of  tbe  members  of  tbe  association  or 
organization,  and  each  of  them.  In  the  con- 
duct of  their  private  atfalrs,  and  in  conform- 
ity with  the  act  of  the  General  Assembly  of 
Georgia,  relative  to  dealing  in  'futures,'  ap- 
proved August  20,  1906.  It  is  agreed  and 
understood  that,  so  soon  as  practicable,  tbe 
association  or  the  members  thereof  shall  be 
duly  Incorporated  under  the  laws  of  Georgia, 
under  the  name  and  style  of  'Atlanta  Com- 
mercial Exchange,'  or  such  other  name  or 
style  as  may  hereafter  be  agreed  upon.  It 
Is  further  agreed  and  understood  that  a 
president,  or  other  executive  of  the  associa- 
tion, shall  be  forthwith  elected,  as  also  a 
secretary  and  treasurer,  who  shall  hold  their 
position,  with  such  duties  attached  thereto 
as  are  usual  In  connection  with  such  offices, 
until  tbe  association  shall  be  duly  Incorporat- 
ed, organized,  and  regular  officers  elected. 
Such  president  or  executive  head  to  receive 

a  monthly  salary  of dollars,  and  such 

secretary  and  treasurer  to  receive  a  monthly 

salary  of  dollars.    It  is  agreed  that 

tbe  president  or  executive  bead  may  employ 
an  operator,  rent  offices,  and  equip  the  same, 
and  undertake  any  other  expense,  within 
reason,  as  he  may  deem  necessary  to  the 
proper  operation  of  the  offices  and  the  con- 
duct of  tbe  business  of  tbe  association,  until 
ttie  due  incorporation  thereon.  Our  attor- 
neys, Messrs.  Anderson  &  Anderson,  of  At- 
lanta, Georgia,  are  herewith  authorized  forth- 
with to  proceed  to  incorporate  said  associa- 
tion, in  accordance  with  the  spirt  of  this 
agreement,  and  to  prepare  by-laws  for  its 
operation,  and  submit  the  some  to  the  in- 
corporators  upon   the   organization   of   tbe 


company.  This  tbe  28th  day  of  December,. 
1906."  Signed  by  C.  N.  Anderson  and  about 
76  others. 

1.  Since  it  Is  the  duty  of  this  court  to  certl- 
ty  to  the  Supreme  Court,  for  Instmctions,. 
any  questions  as  to  the  constitutionality  of 
tbe  statute  under  which  the  defendant  was 
indicted,  if  such  a  question  is  properly  made- 
and  is  necessary  to  the  determination  of  the- 
case  by  this  court,  we  have  first  investigated 
the  record  with  the  view  of  ascertaining 
whether  any  such  questions  are  so  made. 
We  find  the  following  assignments  of  error 
In  which  apparent  attempts  to  attack  the  con- 
stitutionality of  the  Boykin  act,  or  portions 
thereof  are  made.  In  the  bill  of  exceptions,. 
In  assigning  error  upon  the  exertions  pen- 
dente lite,  the  following  ground  is  set  forth: 
"That  the  court  erred  (and  the  verdict  of  the 
Jury  was  void)  for  that  said  act  of  the  Legis- 
lature of  Georgia,  known  as  the  'Boykin  Act,"^ 
is  absolutely  void,  in  that  it  contravenes  tbe 
Constitution  of  the  state  of  Georgia,  because- 
it  Is  a  special  act  prescribing  a  rule  of  law 
where  there  are  general  provisions  of  law 
covering  the  case,  and  because  said  act  vio- 
lates tbe  Constitution  of  the  United  States, 
in  that  it  denies  to  persons  falling  under  thfr 
operation  of  the  law  the  equal  protection  of 
the  laws;  and  because  said  act,  as  a  whole, 
opposes  and  nullifies  the  fundamental  rale 
of  law  In  American  criminal  Jurisprudence, 
that  a  person  charged  with  crime  is  pre- 
sumed to  be  innocent  until  proven  guilty  by 
the  prosecuting  power  beyond  a  reasonable 
doubt"  This  fails  to  raise  a  constitutional 
question,  for  two  reasons:  Reviewing  court» 
will  not  pass  upon  the  constitutionality  of 
an  act  of  the  General  Assembly,  unless  it 
appears  that  the  question  was  made  or  pre- 
sented in  the  court  below  and  was  passed 
upon  by  the  trial  Judge;  nor  unless  It  clearly 
appears  from  the  record  what  clause  or  para- 
graph of  the  Constitution  it  is  claimed  that 
the  statute  violates.  S.,  P.  &  W.  Ry.  Co.  ▼- 
Hardin,  110  Ga.  433,  437,  35  S.  E.  681 ;  Jones 
V.  Oemler,  110  Ga.  209,  35  S.  E.  375;  Brown- 
V.  State,  114  Ga.  60,  30  S.  E.  873;  Newklrk 
V.  So.  Ry.  Co.,  120  Ga.  1048,  48  S.  E.  426; 
State  V.  Henderson,  120  Ga.  781,  48  S.  B. 
334  (7);  Henderson  v.  State,  123  Ga.  46a  51 
S.  E.  385 ;  Moore  v.  Houston  County,  124  Ga, 
898,  53  S.  B.  506;  Prey  v.  Oemler,  120  Ga. 
224,  47  S.  E.  546  (2);  Laffitte  v.  Burke,  US 
Ga.  1000,  39  S.  E.  433.  See,  also,  Vander- 
ford  V.  Brand,  126  Ga.  72,  54  S.  E.  822; 
Sowell  V.  State,  126  Ga.  108,  54  S.  E.  916: 
Scale  V.  State,  126  Ga.  64S,  56  S.  E.  472. 

In  one  of  the  grounds  of  the  motion  for  a 
new  trial  error  is  assigned  upon  the  court's 
having  Instructed  the  Jury,  In  the  language 
of  the  Boykin  act,  that  "wherever  It  is  prov- 
en that  any  person,  association  of  persons, 
or  corporation  has,  either  as  principal  or 
agent,  an  established  office  or  place  where 
are  posted  or  published,  from  information 
received,  the  fiuctuating  prices  of  cotton, 
grain,  provisions,  stocks,  bonds,  or  other  com- 
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modlty  or  thing  of  valne,  or  either  of  them, 
this  shall  constitute  prima  facie  evidence  of 
guilt  of  the  offense  prohibited  in  section  one 
of  this  act,"  and  as  ground  of  error  It  is  set 
out  that  "the  portion  of  the  charge  com- 
plained of  was  also  error,  because  the  sec- 
tion of  the  Bo^icin  act  which  provides  that 
proving  that  one  has  an  office,  or  place  of 
business,  where  there  are  posted  the  flnctn- 
atlng  prices  of  the  market,  conetitntea 
prima  facie  gnllt  of  maintaining  or  opera- 
ting an  office  or  other  place  of  bnslness  for 
the  purpose  of  carrying  on  and  engaging  in 
the  bnslness  commonly  called  'dealing  in 
futures  on  margins,'  Is  void.  It  violates  the 
fundamental  principle  which  has  come  down 
to  OS  from  our  forefathers,  and  which  ap- 
plies to  all  criminal  cases,  that  one  charged 
with  crime  should  be  presumed  to  be  innoc«it 
until  proven  guilty  beyond  a  reasonable 
doubt  The  provision  of  the  act  referred  to 
absolutely  makes  the  doing  of  a  thing,  not 
only  Innocent  under  the  act,  hot  distinctly 
permitted  by  the  act,  an  evldmce  of  the 
commission  of  a  crime;  that  is  to  say.  It 
makes  the  proof  of  an  Innocent  thing  prima 
facie  evidence  of  the  commission  of  a  thing 
entirely  distinct  and  mparate  which  is 
made  penal.  Said  provision  of  the  Boykin 
act  Is  also  void  because  it  la  a  special  aot 
prescribing  a  rule  of  law  where  there  are 
general  provisions  of  law  covering  the  case. 
It  makes  a  particular  rule  of  evidence,  and 
raises  a  particular  presumption  as  to  a  cer- 
tain offense  made  penal,  whereas  there  are 
general  provisions  of  law  (1)  to  the  effect 
that  In  all  criminal  cases  the  defendant  must 
be  proven  guilty  beyond  a  reasonable  doubt; 
(2)  that  in  all  criminal  prosecutions  which 
rest  upon  circumstantial  evidence  the  circimi- 
stances  must  l>e  sufficient  to  exclude  every 
bypothesls  other  than  guilt;  otherwise,  there 
can  be  no  conviction.  The  provision  of  the 
Boykin  act  above  referred  to,  therefore, 
violates  the  Constitution  of  the  state,  that 
any  special  legislative  enactment,  where 
there  is  a  general  law  applicable,  Is  void." 
Although  presented  to  the  trial  conrt  this  as- 
signment fails  to  properly  present  the  con- 
stitutional question,  since  no  clause  or  para- 
graph of  the  Constitution  Is  specified  therein. 
We  may  be  pardoned  for  saying,  obiter,  that, 
if  these  questions  had  been  properly  present- 
ed, the  constitutional  objections  could  hardly 
have  been  regarded  as  meritorious.  In  the 
light  of  the  decisions  of  the  Supreme  Court 
b>  Banks  t.  State,  124  6a.  16,  62  S.  B.  74, 
2  L.  R.  A.  (N.  S.)  1007,  and  Loeb  v.  State, 
75  6a.  263,  and  of  this  court  in  Mnlkey  ▼. 
State,  1  ea.  App.  621,  67  S.  B.  1022. 

2.  In  regard  to  the  point  raised  by  demur- 
rer, as  to  the  first  count  of  the  indictment, 
that  it  does  not  negative  the  idea  that  In 
the  bnslness  alleged  to  have  been  carried  on 
by  the  defendant  the  actual  delivery  of  com- 
modities was  oMitemplated,  It  will  be  noted 
that  the  title  of  the  act  does  not  incorporate 
this  exception,  and,  if  this  exception  exists 


at  all,  the  act  has  nevertheless  declared  In 
general  terms  the  dealing  in  futures  on  mar- 
gins to  be  unlawful.  The  spirit  of  the  fol- 
lowing cases  BO  dearly  confutes  this  point 
that  a  citation  of  them  seems  sufficient:  Wil- 
liams v.  State,  89  6a.  488,  18  S.  B.  662; 
Rumph  ▼.  State,  119  6a.  121,  45  S.  B.  1002; 
Herring  v.  State,  114  6a.  96,  39  8.  E.  866; 
Kitchens  v.  State,  116  6a.  847,  43  S.  B.  2.56; 
Tigner  v.  State,  119  6a.  114,  46  S.  E.  1001; 
Sowell  T.  State,  126  6a.  105,  54  S.  B.  916 
(2);  Kemp  v.  State,  120  6a.  158,  47  S.  B.  548 
(4) ;  Seale  v.  SUte.  121  6a.  745,  49  S.  E.  740; 
Oglesby  V.  State,  121  6a.  602,  40  S.  B.  706. 
The  first  section  of  the  act,  In  general  terms, 
makes  criminal  the  maintenance  of  an  office 
or  place  of  business  for  the  carrying  on  of 
the  bnslness  commonly  called  "dealing  In 
futures  on  margins";  and  the  words,  "for- 
bidden by  this  act"  are  merely  bi  the  nature 
of  an  epithet  and  do  not  limit  the  gener- 
ality of  the  section.  The  second  section  of 
the  act  Is  a  legislative  amplification  of  the 
definition  of  the  words,  "commonly  called 
dealing  in  futures,"  but  does  not  have  the 
effect  of  taking  from  them  anything  adhering 
In  their  ordinary  meaning.  Not  only  Is  it 
tmlawfnl  to  do  those  things  commonly  called 
"dealing  in  futures,"  as  the  words  in  their 
ordinary  acceptation  mean,  bat  also  to  do 
any  of  the  other  things  mentioned  In  the 
second  section  of  the  act  If  they  are  not 
already  Inelnded  In  the  ordinary  meaning 
of  the  words  "dealing  In  futures."  An  Indict- 
ment Is  sufficient  which  states  the  offense  In 
the  terms  and  language  of  the  statute,  or  so 
plainly  that  the  nature  of  the  offense  charged 
may  be  easily  imderstood  by  the  jury.  Pen. 
Code  1895,  {  929. 

3.  The  contention  in  the  demurrer  that  the 
act  prescribes  no  penalty  is  altogether  with- 
out merit  A  violation  of  its  provisions  is 
declared  to  be  a  misdemeanor;  and  by  Pen. 
Code  1895,  {  1039,  a  definite  punishment  for 
"every  crime  declared  to  be  a  misdemeanor" 
Is  prescribed. 

4.  Error  is  assigned  upon  the  following 
charge  of  the  court :  "If  the  defendant  con- 
ducted an  establishment  where  transactions 
of  the  kind  just  described  were  permitted 
(that  Is,  dealing  In  futures  on  margins,  con- 
trary to  the  Boykin  act),  allowed,  and  en- 
couraged, to  the  defendant's  tmowledge,  and 
with  his  participation  therein,  or,  that  Is,  if 
persons  came  together  and  bought  or  sold 
commodities,  with  an  agreement  for  future 
delivery,  when  it  was  not  in  good  faith  in- 
tended to  deliver  the  commodities,  and  when 
the  undertaking  of  the  parties  is  to  receive  or 
pay  the  difference  between  the  agreed  price 
and  the  market  price  at  the  time  of  settle- 
ment, then  the  defendant,  if  that  is  establish- 
ed beyond  a  reasonable  doubt  from  the  evi- 
dence in  this  case,  would  be  guilty  of  main- 
taining a  gaming  house,  as  defined  in  the  sec- 
ond count  of  this  indictment"  This  raises 
the  distinct  question  whether  one  who  op- 
erates an  office  where  "futures"  are  bou^t 
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and  Bold  Is  guilty  of  the  offense  of  keeping  a 
gaming  house.  We  do  not  think  that  at  com- 
mon law  such  an  office  would  have  been  a 
gaming  bousa  We  also  recognize  the  dis- 
tinction between  the  meaning  of  the  words 
"betting,"  "wagering,"  "gaming,"  and  "gam- 
bling." Yet  we  are  constrained  to  hold  that 
by  Judicial  evolution  and  legislative  enact- 
ment the  common-law  offense  of  keeping  a 
gaming  house  has  been  so  broadened  in  Its 
scope  as  to  include  any  place  wherein  per- 
sons are  allowed  to  assemble  for  the  purix>se 
of  betting,  wagering,  gaming,  or  gambling, 
and  especially  where  such  practices  are  en- 
couraged by  the  proprietor.  We  cannot  give 
full  credit  to  the  spirit  of  the  cases  of  Throw- 
er V.  State,  117  Ga.  753,  45  S.  B.  126,  and 
Jones  V.  State,  120  Ga.  186,  47  S.  B.  561,  with- 
out reaching  this  conclusion.  It  may  be  that 
in  the  cases  Just  cited  the  Supreme  Court 
gave  to  the  meaning  of  the  word  "gaming 
house"  an  unwarranted  extension  (we  do  not 
say  they  did,  or  did  not),  and  it  may  be  that 
a  strained  distinction  may  be  drawn  between 
the  business  under  consideration  in  this  case 
and  that  denounced  in  those  cases ;  but  if  we 
give  those  cases  full  faith  as  precedents,  as 
not  only  propriety,  but  also  the  Constitution 
itself,  requires  us  to  do,  we  are  obliged  to 
bold  that  a  gaming  house  Is  no  longer  to  be 
regarded  as  a  place  prohibited,  as  at  common 
law,  because  the  spirit  of  amusement  found 
there  entices  laborers  and  apprentices  from 
their  wonted  toll,  but  as  a  place  which  It  is 
criminal  to  keep  because  persons  congregate 
there  to  wager  or  to  hazard  money  or  other 
things  of  value,  whatever  be  the  device 
whereby  It  Is  accomplished,  whether  by  games 
of  amusement  or  otherwise.  However,  It 
may  be  noted  that  by  English  statute  ante- 
dating our  adoption  of  the  laws  of  the  mother 
country  it  was  contemplated  that  the  word 
"gaming  house"  should  have  a  progressive 
meaning.  By  St  33  Hen.  VIII,  c.  9,  S  11,  It 
is  enacted  that  "no  manner  of  person  or  per- 
sons, .  of  what  degree,  quality,  or  condition 
soever  he  or  they  be,  from  the  feast  of  the 
nativity  of  St  John  the  Baptist  now  next 
coming,  by  himself,  factor,  deputy,  servant, 
or  other  person,  shall  for  his  or  their  gain, 
lucre,  or  living,  keep,  have,  hold,  occupy,  ex- 
ercise, or  maintain,  any  common-bouse,  alley 
or  place  of  bowling,  coytlng,  cloysh-cayles, 
lialf-bowl,  tennis,  dlcingtable,  or  carding,  or 
any  other  manner  of  game  prohibited  by  any 
estatute  heretofore  made,  or  any  unlawful 
new  game  now  invented  or  made,  or  any  oth- 
er new  unlawful  game,  hereafter  to  be  Invent- 
ed, found,  bad  or  made,  upon  pain  to  forfeit 
and  pay  for  every  day  keeping,  having  or 
mnlntalning,  or  suffering  any  such  game  to  be 
had,  kept  executed,  played,  or  maintained 
within  any  such  house,  garden,  alley,  or  other 
place,  contrary  to  the  form  and  effect  of  this 
estatute,  forty  shillmgs."  1  Hawkins'  Pleas  of 
the  Crown  (8th  Bd.)  721.  In  the  case  of 
Rex  V.  Howell  (K.  B.  1672)  8  Keble,  510, 
"the  defendant  being  convicted  of  keeping  a 


common  cock-pit  six  days,  the  court  concetved 
it  an  unlawful  game  and  took  their  measure 
by  St  23  Hen.  VIII,  of  40s.  a  day,  though 
the  Indictment  were  at  common  law." 

As  to  whether  buying  and  selling  cotton 
futures  is  within  this  category  of  gaming, 
wagering,  and  gambling,  we  quote  from  the 
opinion  in  Cunningham  v.  National  Bank,  71 
Oa.  403,  51  Am.  Rep.  266 :  "But  what  is  the 
transaction  termed  'futures'?  It  Is  this:  One 
person  says  that  I  will  sell  yon  cotton  at  a  cer- 
tain time  in  the  future  for  a  certain  price. 
You  agree  to  pay  that  price,  knowing  that  the 
person  you  deal  with  has  no  cotton  to  deliver 
at  the  time,  but  with  the  understanding  tUat 
when  the  time  arrives  for  delivery  you  are  to 
pay  him  the  difference  between  the  market 
value  of  that  cotton  and  the  price  you  agreed 
to  pay  if  cotton  declines,  and  if  cotton  ad- 
vances he  is  to  pay  you  the  difference  be- 
tween what  you  promised  to  give  and  tbe  ad- 
vance market  price.  If  this  is  not  a  specula- 
tion on  chances,  a  wagering  and  betting  be- 
tween the  parties,  then  we  are  unable  to  un- 
derstand the  transaction.  A  betting  on  a 
game  of  faro,  brag,  or  poker  cannot  be  more 
hazardous,  dangerous,  or  uncertain.  Indeed, 
it  may  be  said  that  these  animals  are  tame, 
gentle,  and  submissive,  compared  to  this 
monster.  The  law  has  caged  them  and  driv- 
en them  to  their  dens.  They  have  been  out- 
lawed, while  this  ferocious  beast  has  been 
allowed  to  stalk  about  In  open  mid-day,  with 
gilded  signs  and  flaming  adverti^^ements,  to 
lure  the  unhappy  victim  to  its  embrace  of 
death  and  destruction.  What  are  some  of 
tbe  consequences  of  these  speculations  on 
'futures'?  The  faithful  chroniclers  of  tbe 
day  have  Informed  us,  as  growing  directly 
out  of  these  nefarious  practices,  that  there 
have  been  bankruptcies,  defalcations  of  pub- 
lic officers,  embezzlements,  forgeries,  larcen- 
ies, and  death.  Certainly  no  one  will  con- 
tend for  one  moment  that  a  transaction 
fraught  with  such  evil  consequences  is  not 
immoral.  Illegal,  and  contrary  to  public  pol- 
icy. In  the  case  of  Rudolf  t.  Winters,  7 
Neb.  126,  the  Supreme  Court  of  that  state 
held  'that  a  contract  to  operate  the  grain  op- 
tions, to  be  adjusted  according  to  the  differ- 
ence In  tbe  market  value  thereof,  is  a  con- 
tract for  a  gambling  transaction  which  the 
law  will  not  tolerate^  It  is  contra  bonos 
mores,  and  against  public  policy.'  We  rec- 
ognise this  ruling  to  be  sound,  and  we  adopt 
the  same.  This  was  also  ruled  by  tbe  Su- 
preme (Donrt  of  Illinois.  Pickering  ▼.  Cease, 
79  111.  328.  Likewise  in  Wisconsin.  Ever- 
ingham  v.  Meighan,  55  Wis.  354,  13  N.  W. 
269 ;  Barnard  v.  Backhaus,  52  Wis.  593,  6  X. 
W.  252,  9  N.  W.  595;  Lyon  v.  Culbertson. 
83  111.  83,  25  Am.  Rep.  349 ;  Gregory  v.  Wat- 
towa,  58  Iowa,  713,  12  N.  W.  726;  Hawley  v. 
Bibb,  69  Ala.  62;  Rumsey  v.  Berry,  65  Me. 
574;  Yerkes  v.  Salomon,  11  Hun  (N.  Y.) 
473;  Story  v.  Salomon,  71  N.  Y.  420;  Pea- 
body  v.  Speyers,  56  N.  Y.  230;  Knapp  v. 
St  Louis,  K.  C.  &  N.  Ry.  Co.,  6  Mo.  App.  206; 
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Gregory  v.  Wendell,  89  Mich.  337,  33  Am. 
Rep.  390,  8.  c.  40  Mich.  432;  Bampeon  v. 
Sbaw,  101  Mass.  146,  8  Am.  Rep.  327 ;  ClaAe 
T.  Fobs,  7  Blss.  640,  Fed.  Cas.  No.  2,862; 
In  re  Green,  7  Bias.  338,  Fed.  Cas.  No.  5,751 ; 
Beveridge  t.  Hewitt,  8  III.  App.  4C7 ;  5  Moore, 
571;  Thompson  Bros.  t.  Cummlngs  &  Co., 
6S  Ga.  124;  Porter  t.  Massengale,  68  Ga. 
296." 

The  same  decision  also  quotes  approvingly 
from  Bnia's  Appeal,  56  Pa.  298,  as  follows : 
"Anything  which  Induces  men  to  risk  their 
money  or  property,  without  any  other  hope 
for  return  than,  to  get  for  nothing  any  given 
amount  from  another,  Is  gambling,  and  de- 
moralizing to  the  community,  no  matter  by 
what  name  it  may  be  called." 

It  Is  Insisted,  however,  that  since  the  cur- 
rent tax  act  (Acts  1905,  p.  28)  levies  a  tax  of 
$1,000  upon  all  persons  engaged  In  the  busi- 
ness of  buying  or  selling  futures,  such  legis- 
lative sanction  has  been  given  to  this  busi- 
ness as  to  prevent  the  maintenance  of  an  of- 
fice for  that  purpose  from  being  a  gaming 
boose.  It  Is  true  that  It  was  held  In  Miller 
V.  Shropshire,  124  Oa.  829,  53  8.  B.  336,  that, 
"irrespective  of  whether  a  purely  speculative 
transaction  In  cotton  Is  a  'gaming'  contract, 
within  the  meaning  of  Civ.  Code  1895,  I 
36T1,  Inaamnch  as  the  General  Assembly  per- 
mits one  paying  a  license  tax  to  engage  In 
the  business  of  buying  and  selling  'futures,' 
be  cannot  be  subjected  to  the  penalty  Imposed 
by  that  section,  which  declares  that  'money 
or  property  delivered  up  upon'  a  gaming  con- 
sideration 'may  be  recovered  back  from  the 
winner  by  the  loser.  If  he  shall  sue  for  the 
aame  In  six  months  after  the  loss,'  or,  if  be 
shall  fail  to  bring  suit  within  that  period, 
by  any  person,  at  any  time  within  four  years 
(thereafter),  for  the  Joint  use  of  himself  and 
the  educational  fund  of  the  county.'  "  How- 
ever, by  the  Boykin  act  all  legislative  sanc- 
tion Is  expressly  withdrawn  from  such  trans- 
actions. See  Odell  v.  Atlanta,  97  Ga.  670,  25 
S.  E.  178.  The  Boykin  act,  being  the  latest 
expression  of  the  legislative  mind,  controls; 
and  It  pro  tanto  repeals  so  much  of  the  tax 
act  as  previously  had  the  effect  of  sanction- 
ing, for  any  purpose,  dealing  in  futures. 

The  point  U  also  made  that  this  charge  Is 
entirely  unjustified  by  the  evidence;  and  It 
is  contended  that  the  evidence  shows,  with- 
out conflict,  that  Anderson  was  a  broker, 
pure  and  simple,  who  acted  only  for  parties 
in  the  state  of  Georgia,  upon  their  employ- 
ment as  their  agent,  for  a  commission  paid 
by  them:  that  he  dealt  only  with  parties  out- 
side the  state  In  executing  orders  for  future 
delivery;  and  that  In  all  cases  the  parties 
ODtside  of  the  state  and  C.  N.  Anderson  con- 
templated actual  delivery.  A  very  similar 
contention  was  disposed  of  In  Jones  v.  State, 
supra.  As  was  said  there:  "When  a  man 
desired  to  make  a  bet,  he  filled  out  an  ap- 
plication to  be  telegraphed  to  Roots  In  New 
Orleans,  and  at  the  same  time  handed  In  the 
amount  of  money  be  wished  to  risk  on  the 


horse  selected.  This  money  was  received  b> 
Jones,  or  one  of  his  agents.  So  far  as  ap- 
pears from  the  record,  the  applicant  never  re- 
ceived any  notice,  beture  the  race  was  run,  as 
to  whether  hla  bet  was  accepted  or  rejected. 
After  the  race  was  over,  the  result  of  the 
race  was  announced,  and  another  agent  of 
Jones,  in  the  same  bouse,  paid  the  winnings 
to  those  who  had  won.  Where  the  bet  was 
lost,  the  money  which  had  accompanied  the 
application  was  deposited  by  Jones  to  the 
credit  of  Roots.  Under  this  state  of  facts  we 
think  that  the  money  was  hazarded  In  the 
house  in  question.  The  bettor  deposited  it 
there,  and  lost  It  If  be  failed  to  win,  or  re- 
gained It  If  be  did  win.  The  whole  trans- 
action as  to  the  money  took  place  In  this 
house.  This  was  the  very  object  for  which 
the  house  was  kept  It  was  of  Itself  an  in- 
vitation to  the  people  to  go  to  that  place  and 
make  their  otters  to  bet  depositing  their 
money  with  the  proprietor  of  the  house. 
While  there  is  no  law  in  this  state  to  punish 
the  bettors,  there  Is  a  law  for  the  punish- 
ment of  the  proprietor  of  such  a  house  in 
which  people  can  meet  dally  to  bet  on  horse 
races  and  hazard  their  money  thereon.  The 
money  was  not  sent  to  New  Orleans.  It  was 
placed  in  the  keeping  of  the  accused,  and  he 
kept  It  if  the  bettor  lost  or  repaid  it  to- 
gether with  the  winnings,  if  the  bettor  won. 
It  is  clear  to  our  minds  that  the  money  was 
hazarded  In  the  bouse  kept  by  Jones.  The 
fact  that  Roots  had  the  right  to  accept  or  re- 
ject an  otter  to  bet  makes  no  difference.  The 
proof  shows  that  he  did  accept  bets  from  sev- 
eral of  the  witnesses,  or  at  least  that  they 
were  paid  or  not  according  to  the  result  of 
the  race.  It  seems  to  us  that  the  whole 
system  was  a  mere  device  or  sham  to  evade 
the  criminal  law  upon  this  subject— an  effort 
to  evade,  based  upon  a  technical  definition  of 
the  word  'betting,'  and  an  artificial  distinc- 
tion as  to  where  the  bet  was  consummated. 
As  was  once  said  by  Judge  Bleckley:  'It  is 
something  easier  for  an  offender  to  baffle  the 
dictionary  than  the  Penal  Code;  for  the 
former  is  perplexed  with  verbal  niceties  and 
shades  of  meaning,  while  the  latter  grasps 
in  a  broad,  practical  way  at  the  substantial 
transactions  of  men.' "  The  facts  of  this 
case  are  so  very  similar  to  those  of  the  Jones 
Case  as  to  make  further  comment  unneces- 
sary. 

We  are  not  unmindful  of  the  fact  that  in 
the  case  at  bar  the  defendant  furnished  to 
his  customer  a  statement  of  business  on 
which  was  printed  the  words:  "Actual  de- 
livery of  property  bought  or  sold  upon  orders 
In  all  'cases  is  contemplated  and  understood." 
But  we  are  not  forgetful  of  the  fact  that  in 
all  the  transactions  of  the  defendant's  office 
no  actual  delivery  ever  took  place.  If  actual 
delivery  was  "contemplated,"  its  inchoate 
entity  never  developed  into  tangibility.  If  it 
was  "understood,"  the  temptation  to  ridicule 
becomes  Irresistible.  One  of  the  definitions 
of  the  word  "understand"  Is  "to  supply  men- 
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tally  as  In  explanation  at  an  elUpals,"  and 
the  oonnw  of  deallnga  wblch  took  plaw 
through  defendant's  alB.<»  will  not  authorize 
a  wider  meaning,  for  from  the  evidence  there 
was  an  entire  elUpslB  of  actual  deliveries. 
Such  devices  rarely  fool  Intelligent  judges  or 
Juries.  Only  the  very  simple  wonld  be  de- 
ceived Into  believing  that  a  house  of  assigna- 
tion was  a  respectable  hotel  because  there 
might  happen  to  be  a  notice  posted  at  the 
door  stating  that  "Ladles  accompanied  by 
gentlemen  other  than  their  lawful  husbands 
will  Fot  be  furnished  accommodations  here." 
5.  We  have  set  out  at  great  length,  we  fear 
unduly  so,  the  evidence  In  this  case.  But 
we  think  that  through  this  full  statement  of 
the  facts  as  shown  on  the  trial  any  Impartial 
mind  will  be  able  to  discover  that  a  device, 
elaborate  in  detail,  was  planned  for  the 
evasion  of  the  law,  but  that,  despite  it  all, 
the  defendant  failed  to  conceal  plain  and  un- 
mistakable evidences  of  his  guilt  We  have 
no  hesitancy  in  saying  that  the  evidence  au- 
thorized the  verdict  under  both  coonts;  but, 
since  it  will  be  unnecessary  for  us  to  pass 
upon  errors  in  instructions  given  or  refused 
as  to  matters  relating  only  to  the  first  count. 
If  the  conviction  can  be  upheld  under  the  sec- 
ond count  (for  only  one  sentence  was  Imposed), 
we  may  rest  our  judgment  upon  the  sufficiency 
of  the  evidence  as  to  the  conviction  on  that 
count  alone.  In  this  view  of  the  case,  errors, 
If  any  were  committed,  which  relate  only  to 
the  first  count  are  Immaterial,  and  thercdTore 
wonld  not  authorize  a  reversal.  Having  held 
that  one  who  keeps  an  office  for  tbe  purpose 
of  affording  an  opportunity  to  persons  to 
buy  and  sell  futures  on  margins  can  be  con- 
victed of  keeping  a  gaming  house,  irrespec- 
tive of  whether  the  contracts  are  telegraphed 
out  of  tbe  state  or  not,  we  have  no  difficulty 
In  sustaining  the  conviction.  It  Is  not  neces- 
sary that  we  should  pass  upon  the  question 
whether  It  Is  essential  that  the  wagering  In- 
tent— ^tbe  Intent  to  speculate,  without  bona 
fide  contemplation  of  actual  delivery — should 
be  present  in  the  minds  of  both  the  contract- 
ing parties  before  the  transaction  is  unlaw- 
ful; for  In  every  trade  which  took  place 
through  the  defendant's  office,  so  tar  as  the 
evidence  discloses,  and,  therefore,  so  far  as 
tbe  legality  of  this  conviction  Is  concerned,  It 
Is  conclusively  shown  that  no  actual  deliveries 
were  had,  and  that  no  such  intention  bona 
fide  existed  In  the  mind  of  either  party. 
When  one  of  the  defendant's  customers  lost, 
the  other  party  to  the  contract  did  not  re- 
quire delivery.  He  took  the  money  de- 
posited with  the  defendant.  When  the  cus- 
tomer won,  this  undisclosed  counter  party 
did  not  tender  delivery;  but  Anderson  at 
once  paid  over  to  the  customer  the  amount  of 
his  winnings.  In  such  a  course  of  dealings 
the  irresistible  inference  Is  that  both  parties 
acted  upon  tbe  contract  as  a  purely  wagering 
transaction,  and  that  the  defendant  was  the 
mere  go-between,  the  mutual  agent  of  both 
parties.    It  two  gentlemm  had  met  In  the 


defendant's  office,  -and  bad  called  for  cards 
and  poker  dilps,  and  the  defendant  had  fur- 
nished them,  charging  so  much  for  tbe  chlpg, 
being  stakeholder  as  It  were,  and  at  the  end 
of  the  game  had  cashed  these  chips,  wonld 
be  be  beard  to  assert  In  defense  to  an  Indict- 
ment for  keeping  a  gaming  house,  that  one 
of  the  gmtlemen  did  not  intend  to  play  for 
money,  that  he  was  merely  playing  for  amuse- 
ment that  in  fact  at  the  very  time  of  pay- 
ing for  his  chips,  be  signed  a  written  state- 
ment that  it  was  always  contemplated  and  un- 
derstood that  the  playing  was  for  amus^nent 
only,  and  not  for  money  or  other  thing  of 
value?  No  matter  how  solemnly  either  one 
or  both  of  these  gentlnnen  who  played  at 
this  game  of  futures  may  have  asserted  that 
actual  delivery  was  contemplated  and  under- 
stood, as  matter  of  fact  they  did  not  play  that 
way.  The  record  discloses  the  Identity  of 
some  of  the  gentlemen  who  played  on  one 
side  of  this  fascinating  game,  but  It  Is  silent 
as  to  who  was  the  counter  party  or  parties. 
Be  that  as  it  may.  It  is  very  clear  that  this 
undisclosed  player  had  a  representative  pres- 
ent In  the  transaction,  who  took  care  of  his 
winnings  and  who  paid  bis  losses — tbe  de- 
fendant He  may  not  have  known  the  defend- 
ant and  the  defendant  may  not  have  known 
him;  but  one  may  be  an  agent  for  an  un- 
known and  unseoi  principal. 

These  outlawed  occupations  oftm  attempt 
to  conceal  their  true  Inwardness  by  devious 
ways  and  Indirect  dealings;  but  the  lav 
looks  only  to  the  real  substance  of  the  trans- 
action. Think  of  the  shrewd  device  by  which, 
on  January  1, 1907,  when  tbe  Boykin  act  went 
into  effect  the  door  between  the  two  rooms 
formerly  used  en  suite  by  the  defendant  was 
closed  and  nailed  up,  and  the  room.  In  which 
continued  those  acts  denounced  by  the  stat- 
ute as  evidences  of  guilt  was  transferred  to 
the  apparently  cmnplete  custody  of  the  At- 
lanta Commercial  Exchange,  an  organization 
containing  In  Its  membership  several  excel- 
lent gentlemen  who  needed  market  quotations 
for  absolutely  Intimate  purposes,  as  well  as 
several  others  who  bad  no  such  legitimate 
uses  for  tbem ;  e  g.  tel^hone  employes  who 
bought  and  sold  cotton.  But  who  paid  for 
the  maintenance  of  this  room  where  the 
fluctuating  market  was  represented  on  the 
blackboard?  Will  It  be  contended  that  tbe 
office  rent  the  wages  of  the  employes,  and 
the  annual  r^ital,  of  approximately  $12,500, 
for  the  leased  wire  to  Cinciimatl,  were  paid 
out  of  tbe  modest  sum  of  $1  per  month  con- 
tributed by  each  of  the  100  members  of  this 
exchange?  ts  there  not  some  significance  in 
the  fact  that  a  telegraph  instrumMit  in  the 
defendant's  office  ticked  simultaneously  with 
the  other  on  the  same  wire  In  the  quotation 
room,  and  that  tbe  Odell  Stock  &  Grain  Com- 
pany paid  the  drafts  for  the  rent  of  both 
rooms;  that  the  Odell  Company  paid  tbe 
rent  though  the  lease  stood  in  the  name  of 
Campbell,  and  that  to  Campbell  the  defend- 
ant's customers  telegranhed^   and  that  f  rona 
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CampbeU  cune'  the  stat^nents  In  return, 
and  that  thia  telegraph  wire  bad  one  terw 
minns  In  Odell'B  ofDce  in  Cincinnati  and  the 
other  In  this  anotation  room,  touching  the  de- 
toidanfs  office  en  paaaant?  Such  a  tangled 
web  to  be  ao  Innocent !  Perhaps  the  Jury  may 
bare  conceived  the  Idea  that  the  defendant 
and  CampbeU  were  merely  the  Odell  Com- 
pany's agents ;  that  this  same  Odell  Company 
was  the  undisclosed  principal,  whose  losses 
the  defendant  paid,  whose  winnings  he  col- 
lected. If  they  did,  we  shall  not  say  that 
they  have  thereby  outraged  logic. 

We  find  the  trial  free  from  material  error, 
and  the  verdict  well  supported  by  the  evi- 
dence. 

Judgment  aflBrmed. 


VINSON   V.  WILLINOHAM  COTTON 
MILLS. 

WILLINOHAM  COTTON  MILLS  v.  VIN- 
SON. 
(Noa.  233,  234.) 
{Court  of  Appeals  of  Georgia.     May  24.  1907.) 

1.  Mastek  asd  Sebvakt— Dttr'  to  Pbovidc 
Saix  Machinkbt. 

It  is  not  Incumbent  upon  persons  or  corpo- 
rations using  machinery  in  the  prosecution  of 
their  business  to  procure  the  best  and  safest 
machinery  which  can  be  made.  It  is  suflScient 
if  the  machinery  is  of  a  kind  in  general  use, 
and  reasonably  safe  for  all  per8on»who  operate 
it  with  ordinary  care  and  diligence.  "No  man- 
ufactaring  or  bosiness  establishment  is  bound  at 
its  peril  to  mal«  use  onl^  of  the  best  imple- 
ments and  the  best  macbineiy  and  the  safest 
methods."  CooIey,J.,  In  Michigan  Cent.  R.  Co. 
T.  Smithson,  7  N.  W.  T93,  45  Wich.  219. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34.  Master  and  Servant,  {  173.] 

2.  SAl^^— Wabnino  and  Inbtbuotino  Bkbv- 

ART  —  IKKXFEBIKRCBD    AND    YOUTHU'UL    Bx- 
PIA3Yi. 

An  employe  18  years  of  age,  who  has  had 
7  months'  experience  and  2  months'  special  in- 
itmctions  in  her  particular  line  of  work,  and  in 
connection  with  the  special  kind  of  machinery 
osed  in  such  work.  Is  not  an  inezx>erienced  child 
of  tender  years,  so  as  to  impose  upon  her  em- 
ployer any  exceptional  degree  of  care. 

[E<d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  34.  Master  and  Servant,  i  141.] 

8.    SAMB— CONTBIBTJTOBT   NeGUOENOE. 

In  a  suit  by  a  servant  against  his  master 
for  personal  injuries,  the  burden  is  upon  the 
Rervant  to  show  negligence,  causing  the  injuries, 
by  the  master;  and  a  servant,  while  working 
with  dangerous  machinery,  is  bound  to  exercise 
due  diligence  to  avoid  any  casualty  to  himself, 
and  if  he  fails  to  exercise  such  care  he  cannot 
recover,  though  the  master  himself  may  bave 
been  at  fault. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  }  674.] 

4.  Nkouokncb— Pbozimatk  Cause. 

N^ligence,  to  be  the  basis  of  a  recovery, 
must  be  the  proximate  cause  of  the  injury ;  and 
if  the  Injury  would  have  occurred,  regardless  of 
the  negligent  act,  there  can  be  no  recovery. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  gf  69,  71,  73.] 

5.  Sahb— Evidence— SuFFiciEHCT. 

The  evidence  introduced  by  the  plaintiff, 
and  all  reasonable  deductions  therefrom,  failed 
to  establish  the  allegations  of  negligence  against 
the  master,  but,  on  the  contrary,  showed  that 


the  servant's  injury  was  caused  by  lier  own  neg- 
lect to  exercise  ordhiary  and  due  cars  In  connec- 
tion with  her  work. 
6.  Sams. 

Under  tlM  foregoing  well-settled  principles 
of  law,  the  Jndpnent  granting  a  nonsuit  was 
right 

[Ed.  Note.— For  eases  In  point  see  Cent  Dig. 
vol  34,  Master  and  Servant,  {t  967-094.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Leila  Vinson,  by  next  friend, 
against  the  Wllllngham  Cotton  Mills.  Judg- 
ment for  defendant,  and  plalntlfT  brings  er- 
ror. Defendant  assigns -a  cross-bill.  Judg- 
ment affirmed  on  the  main  bill  of  excq>tlons, 
and  the  cross-bill  dismissed. 

Olawson  ft  Fowler,  Jos.  H.  Hall,  and  J. 
B.  Hall,  for  plaintiff  In  error.  Hardeman  & 
Jones  and  John  P.  Ross,  for  defendant  in 
error. 

HILL,  C.  J.  Plaintiff  In  error,  a  minor  18 
years  of  age.  by  next  friend,  sued  her  employ- 
er, the  defendant  in  error,  for  Injuries  sus- 
tained while  engaged  at  the  work  she  was  em- 
ployed to  do.  Her  petition  alleged  that  she 
was  operating  a  loom.  and.  while  so  em- 
ployed, was  struck  In  the  eye  with  a  shuttle, 
which  was  thrown  out  of  its  place.  Her 
employer  was  alleged  to  have  been  negligent 
In  the  following  particulars:  (1)  In  failing 
to  provide  a  shuttle  guard,  an  appliance  In 
general  use  In  cotton  mills  of  similar  char- 
acter; (2)  in  falling  to  instruct  and  warn 
Its  employe  of  the  great  danger  attending  her 
work  as  a  loom  operator  because  of  the  ab- 
sence of  a  shuttle  guard  on  the  loom,  the 
employe,  by  reason  of  Immaturity  and  inex- 
perience, not  knowing  and  having  no  oppor- 
tunity to  know  of  this  danger.  These  two 
allegations  of  negligence,  although  somewhat 
elaborated  by  the  allegations  and  the  evidence 
In  support  thereof,  present  substantially  the 
charges  of  negligence  made  against  the  em- 
ployer. We  will  consider  these  two  grounds 
in  their  order. 

The  machinery  was  not  alleged  to  have  been 
defective  or  out  of  repair,  and  there  was  no 
latent  defect;  but  because  of  the  defendant's 
falling  to  provide  a  shuttle  guard.  It  was 
charged  that  the  machinery  was  not  equal 
In  kind  to  that  in  general  use,  and  was  not 
reasonably  safe  for  all  persons  to  operate  It 
with  ordinary  care  and  diligence.  A  shuttle 
guard  Is  a  steel  rod  fixed  to  the  "reed  cap," 
directly  over  the  shuttle  as  it  passes  from  side 
to  side  of  the  loom.  This  guard  extends  di- 
rectly over  the  path  of  the  shuttle,  and  is  a 
device  In  general  use  In  all  cotton  mills.  It 
prevents  the  shuttle  from  flying  up  while  the 
loom  Is  In  operation.  It  does  not  prevent 
It  from  flying  out  The  flying  shuttle  strikes 
the  guard,  and  la  thus  deflected  from  Its 
course,  and  Is  prevented  from  flying  up.  and 
made  to  fly  out  on  the  side  by  the  guard. 
The  loom  In  use  by  the  defendant  was  of  the 
Crumpton  &  Knowles  manufacture,  and  th^ 
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make  tbe  best  and  most  modem  tTpes  of 
looms.  These  looms  were  used  for  the  manu- 
facture of  hose  and  belting  duck,  and  no 
shuttle  gnftrds  are  ever  used  on  these  looms 
tn  the  manufacture  of  such  material;  but, 
in  the  place  of  a  shuttle  guard,  there  is  used 
what  Is  called  a  "reed  cap,"  projecting  above 
tbe  race  board  of  the  shuttle,  and  occupying, 
with  reference  to  the  shuttle,  the  place  of 
the  shuttle  guard.  In  other  words,  a  reed 
cap  on  the  Crumpton  &  Knowles  loom  for 
the  manufacture  of  hose  and  belting  duck, 
snch  as  were  used  In  the  defendant's  mills, 
performs  the  same  functions  as  the  shuttle 
guard.  The  evident^  on  tbis  allegation  of 
negligence,  as  introduced  by  tbe  plaintiff, 
therefore,  established  tbe  fact  that  tbe  ma- 
chine in  question  was  manufactured  by  ma- 
chinists of  the  best  skill  and  character,  was 
of  the  best  and  most  modern  type,  and  had 
tbe  usual  appliance  attached  to  such  looms 
for  the  protection  of  operatives  from  flying 
shuttles.  It  is  a  general  rule  of  law  that  the 
master  is  not  required  to  provide  an  abso- 
lutely safe  machine,  but  only  one  equal  In 
kind  to  that  In  general  use.  Olv.  Code  189S, 
S  2611;  Ala.  Midland  Ry.  Co.  v.  Guilford,  119 
Ga.  62.3,  46  S.  B.  655;  Davis  v.  Augusta  Fac- 
tory, 02  Ga.  712,  18  S.  B.  974.  As  Illustrating 
tbe  danger  or  safety  in  operating  this  char- 
acter of  looms,  tbe  plaintiff  testified  that  dur- 
ing the  six  or  seven  months  in  which  she  bad 
been  occupied  operating  one  of  tbe  looms 
only  one  shuttle  had  flown  out,  from  over 
100  looms  in  operation,  and  that  this  one  was 
from  a  loom  which  was  out  of  fix.  We  there- 
fore conclude  that  the  testimony  failed  to 
support  the  allegation  of  negligence  as  to  the 
dangerous  character  and  condition  Of  the  ma- 
chinery used  by  the  master. 

But,  if  not  having  a  shuttle  g^uard  was  a 
dangerous  defect,  it  was  perfectly  patent  to 
the  operator.  It  is  insisted  that  she  was  a 
minor  of  tender  years,  and  Inexperienced 
tn  the  use  of  such  machinery,  and  that  her 
employer  was  gnllty  of  negligence  in  failing 
to  Instruct  and  warn  her  of  tbe  danger  at- 
tending her  work  as  a  loom  operator  because 
of  tbe  absence  of  shuttle  guards  on  the  looms. 
The  evidence  for  the  plaintiff  showed  that 
she  was  18  years  of  age,  and  she  was  not 
shown  to  have  been  deficient  in  Intelligence. 
She  had  been  running  a  loom  for  6  or  7 
months,  and  had  S  months'  experience  in 
running  the  loom  by  which  she  was  Injured 
and  2  months'  special  Instruction  by  ber  em- 
ployer before  she  was  permitted  to  run  the 
loom.  It  Is  therefore  fair  to  presume  that  she 
knew  how  to  operate  a  loom.  She  knew  that 
shuttles  did  sometimes  fly  out  of  tbe  looms; 
for  one  flew  out  of  her  loom  once  before. 
She  knew  that  It  was  the  duty  of  the  operator 
to  watch  tbe  shuttle,  so  that,  if  the  thread 
broke  or  got  tangled,  she  could  stop  the  loom 
and  fix  It;  and  she  knew  that,  if  tbe  broken 
threads  got  tangled  or  "wadded  up,"  it  would 
cause  tbe  shuttle  to  fly  out.  The  evidence 
showed  tbat  tbe  shuttles  do  not  fly  out  in 


front,  where  the  operator  should  stand  when 
operating  the  machine,  but  that  they  do  fly  out 
either  to  the  right  or  left  The  plaintiff's 
testimony  on  tbe  foregoing  points  sbows 
that  she  was  not  inexperienced.  It  sbows 
tbat  she  knew  how  to  operate  a  loom.  She 
stated  that  she  had  been  In  the  habit  of  oper- 
ating two  looms,  but  that  on  the  day  she  was 
injured  she  was  only  operating  one;  that 
while  her  loom  was  in  operation  she  took 
her  seat  upon  the  stool  on  tbe  side  of  the 
loom,  and  with  ber  back  to  it  and  was  read- 
ing a  newspaper  or  book.  She  knew  that  her 
duties  required  her  to  constantly  watch  the 
shuttle  to  prevent  an  accident  if  the  tbrenUs 
broke  or  got  tangled.  Her  own  expert  witness 
testified  that  such  conduct  on  ber  part  was 
unsafe.  "It  was  unsafe  for  tbe  weaver  to 
sit  in  front  of  tbe  loom,  with  ber  head  on  a 
level  with  tbe  shuttle,  and  be  engaged  in 
reading  at  the  time,  and  not  watching  tbe 
shuttle  for  the  purpose  of  filling  the  shuttle 
and  repairing  the  breaks.  It  is  tbe  duty  of 
tbe  operator  to  watch  tbe  work,  to  repair 
such  breaks  as  soon  as  tb^  occur.  It  is  un- 
safe for  the  operator  to  run  a  loom,  paying  no 
attention  to  the  loom,  and  leave  breaks  in  a 
warp  thread  unrepaired,  and  then  sit  down 
with  ber  head  on  a  level  with  the  shuttle 
course  or  lath  of  the  loom."  It  might  there- 
fore, be  conceded  that  the  master  was  negli- 
gent in  not  providing  a  shuttle  guard,  yet  as 
shuttle  guards  do  not  prevent  shuttles  from 
flying  out  at  the  sides,  but  only  out  at  the 
front,  the  plaintiff's  own  negligence  was  the 
proximate  cause  of  her  injury.  It  cannot  un- 
der her  own  testimony  and  that  of  her  ex- 
pert witness,  be  reasonably  contended  that  she 
was  in  the  exercise  of  due  care ;  but  her  own 
carelessness  was  the  cause  of  her  Injury.  This 
evidence  overwhelmingly  shows  that  tbe  safe 
way  to  operate  a  loom  was  to  stand  up  in 
front  and  constantly  watch,  and  tbat  the  un- 
safe way  was  to  sit  down  at  the  end  of  the 
loom  and  become  absorbed  In  reading.  It 
can  hardly  be  doubted  that,  if  the  plaintiff 
had  been  watching  to  prevent  the  result  of 
broken  threads,  she  would  not  have  been  hurt. 
Having,  with  her  experience  and  knowledge, 
voluntarily  selected  the  unsafe  way  to  per- 
form her  work,  she  cannot  recover.  Civ. 
Code  1895,  S  2612;  Brush  Electric  Co.  v. 
Wells,  103  Ga.  615,  30  S.  B.  533;  McDanlel  v. 
Acme  Brewing  Co.,  113  Ga.  80,  33  S.  E.  404; 
Southern  Cotton  Oil  Co.  v.  Skipper,  125  Ga. 
368,  54  S.  E.  110. 

In  addition  to  what  has  been  stated,  it 
may  be  said  tbat  the  proof  is  clear  that  the 
absence  of  a  shuttle  guard  in  no  wise  con- 
tributed to  the  Injury  of  tbe  plaintiff.  If 
there  had  been  a  shuttle  guard,  it  would  have 
prevented  the  shuttle  from  flying  out  towards 
the  front  and  have  deflected  it  to  tbe  side. 
In  other  words,  with  a  guard  the  shuttle 
would  have  taken  the  same  course  that  It 
did  take,  and  it  is  not  unreasonable  to  sup- 
I)ose  that  the  reed  cap,  which  on  this  type 
of  machine  occupies  the  same  place  that  tlM 

Digitized  by  VjOOQIC 


6a.) 


JOHNSON  y.  STATE. 


413 


shuttle  guard  does  to  other  machines,  did  pre- 
Tent  the  shuttle  from  flying  out  to  the  front, 
and  did  deflect  It  to  the  side.  It  seems,  there- 
fore, IneTltable  that  the  shuttle  guard  In  this 
caw  would  not  only  have  prevented  the  In- 
jury to  the  plaintiff,  but,  in  connection  with 
ber  own  careless  condact,  would  actually  have 
caused  the  injury.  "It  needs  no  citation  of 
authority  to  sustain  the  proposition  that  neg- 
ligence, to  be  the  basis  of  a  recovery,  must 
te  connected  with  the  injury  which  is  the 
subject  of  the  suit"  Moseley  v.  Schofleld's 
.  Sons  Co.,  123  Ga.  199,  51  8.  E.  310.  It  must 
have  been  the  proximate  cause  of  the  Injury 
to  the  servant,  or  the  master  is  not  liable 
tlierefor.  Richmond,  etc.,  R.  Co.  v.  Dtcltey, 
90  Ga.  491,  16  S.  B.  212;  Hamby  t.  Union 
Paper  Mills  Co.,  110  Ga.  1,  35  S.  E.  207. 

We  therefore  conclude  that  under  no  view 
of  the  proof  submitted  by  the  plaintiff  in  sup- 
port of  the  allegations  of  negligence,  and  all 
fair  and  reasonable  deductions  therefrom, 
nnder  well-established  principles  of  law, 
would  a  verdict  for  the  plaintiff  hare  been 
supported;  and  the  court  did  not  commit  an 
error  In  granting  the  motion  to  nonsuit. 

.Tudgroent  affirmed  on  the  main  bill  of  ex- 
ceptions:   cross-bill  of  exceptions  dismissed. 


JOHNSON  V.   STATE.     (No.  43a) 
(Coort  of  Appeals  of  Georgia.    June  20,  1907.) 

1.  CaiifiNAi.   lAw— Gertiobabi — SxBViCB   or 
Notice. 

Failure  to  serve  the  Solicitor  General  with 
a  notice  of  the  sanction  of  a  petition  for  certio- 
rari in  a  criminal  case  witnin  the  time  pre- 
scribed by  law,  except  in  case  of  "unavoidable 
cause"  preventing  such  service.  Is  ground  (or 
dismissal. 

TEd.  Note.— For  cases  In  point,  see  C«it.  Dig. 
vol.  15,  Criminal  Law,  i  2725.1 

2.  Same — Unavoidable  Cause. 

Where  several  months  elapse  lietween  the 
date  of  the  death  of  coansel  for  the  plaintiff 
In  certiorari  and  the  expiration  of  the  time 
within  which  notice  could  regularly  have  been 
given,  such  death  will  not  be  considered  as  un- 
avoidable cause. 
(Syllabus  by  the  Conrt.) 

Error  from  Superior  Court,  Qnitman  Coun- 
ty; W.  0.  Worrill,  Jndge. 

Iionnle  Johnson  was  convicted  of  swindling, 
and  brings  error.    AflBrmed. 

Haines  &  Gnrr,  (or  plaintiff  In  error.  J. 
A.  Lalng,  Sol.  Gen.,  by  Arnold  &  Arnold  and 
J.  B.  Ridley,  for  the  State. 

FOWELiL,  J.  The  accused  was  convicted 
of  the  offense  of  cheating  and  swindling  un- 
der the  acts  of  1903.  Gen.  Laws  1903,  p.  90. 
Under  decisions  of  this  conrt  and  of  the 
Supreme  Court,  he  was  not  guilty,  because 
be  was  a  minor  and  was  prevented  from  {)er- 
formlng  bis  contract  by  parental  authority. 
See  Heywood  v.  State,  1  Ga.  App.  530,  57 
S.  E.  1025;  Holkey  t.  State,  1  Ga.  App.  521, 
57  S.  E.  1022;  Patterson  v.  State,  1  Ga.  App. 
782,  58  8.  B.  284;  Howard  v.  State,  126  Ga. 
538,  55  S.  B.  239;  Anthony  v.  State,  126 
Ga.  632,  6&  S.  B.  479  &).    We  regret,  there- 


fore, that  the  result  of  our  Judgment  herein 
must  be  to  leave  in  force  the  punlshmoit  im- 
posed. However,  we  cannot  look  to  the 
merits  when  they  have  not  been  presented  In 
the  manner  prescribed  by  the  statutes.  In 
crlmlual  matters,  we  have  no  extraordinary 
or  equitable  Jurisdiction,  whereby  we  may 
relieve  an  Innocent  defendant  who,  through 
bis  negligence,  baa  been  caught  In  the  meshes 
of  legal  tecbnicalltlea.  Chancery  Jurisdiction 
In. criminal  cases.  If  the  figure  of  speech  be 
allowable,  is  conferred  upon  the  Governor 
and  the  prison  commlBBlon,  and  not  upon  the 
courts. 

The  Judge  o(  the  superior  court  dismissed 
the  certiorari  brought  by  the  accused  to  set 
aside  the  Illegal  conviction,  and  this  judg- 
ment we  must  affirm.  The  conviction  was 
bad  in  the  county  court,  petition  for  cer- 
tiorari was  duly  presented,  sanctioned  and 
filed,  and  the  writ  was  issued  and  answered. 
Upon  tbe  call  of  the  case  on  the  certiorari 
docket,  the  Solicitor  General  moved  to  dis- 
miss, because  the  notice  of  tbe  sanction  and 
of  tbe  time  and  place  o(  bearing  required  by 
GlT.  Code  1895,  |  4644,  bad  not  been  given. 
It  was  shown  to  tbe  court  that  in  August, 
1906,  soon  after  the  sanction  of  the  certiorari, 
coimsel  for  the  applicant  became  HI  and 
died.  Tbe  writ  was  returnable  to  tbe  March 
term,  1907,  and  at  that  term  tbe  present 
counsel  were  employed.  They  could  not  say 
whether  the  notices  had  been  given  or  not. 
The  Solicitor  General  stated  that  he  had  no 
recollection  of  ever  having  received  tbe  no- 
tice. 

The  burden  of  showing  service  of  tbe 
notice  was  upon  the  plaintiff  in  certiorari; 
and  tbe  showing  made  did  not  establish  the 
(act.  Jones  v.  Gill,  121  Ga.  93,  48  S.  E.  G88. 
Failure  o(  service,  unless  prevented  by  provi- 
dential cause,  Is  fatal.  See  Butts  v.  State, 
90  Ga.  450,  16  S.  E.  96;  Moore  v.  State,  96 
Ga.  309,  22  S.  E.  960;  McElbannon  v.  State, 
112  Ga.  221,  37  S.  E.  402.  The  statute  says 
that  "In  default  of  such  notice  (unless  pre- 
vented by  unavoidable  cause)  the  certiorari 
shall  be  dismissed."  "Unavoidable  cause" 
means  more  than  "excusable  negligence,"  and 
relieves  against  tbe  default  only  when  prompt 
measures  are  thereafter  taken.  Southern 
RaUway  Co.  v.  Carr,  118  Ga.  355,  45  S.  E. 
400.  Sickness  or  death  of  counsel  for  ap- 
plicant are  primarily  to  be  classed  as  un- 
avoidable cause;  so,  also,  would  be  the  death 
or  absence  of  tbe  Solicitor  General  In  a  crim- 
inal case;  but  tbe  service  must  be  prevented 
by  this  cause,  and  not  by  the  applicant's 
neglect  to  take  prompt  measures  after  such 
cause  has  been  ascertained  and  can  be  re- 
lieved against  In  this  case  counsel  for  tbe 
applicant  died  in  August  or  September,  1906. 
The  time  for  service  did  not  expire  until 
March,  1007.  Hence  the  failure  to  serve 
must  be  attributed  to  negligence,  and  not  to 
unavoidable  cause. 

Judgment  affirmed.  V'^^r^l^ 
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RODOBRS  T.  8TATBL     (No.  «r5.) 
<Coart  of  Appeals  of  Georgia.    Jnne  20,  1907.) 

Cbiminai.  Law  —  Ckbtiobabi  —  InsumciEKX 

Anbweb. 

If  the  answer  to  a  certiorari  in  a  criminal 
«B8e  does  not  verify  the  fact  that  there  liaa 
been  a  conviction  or  final  judgment,  neither  the 
superior  court  nor  this  court  can  pass  upon  the 
-errors  assigned  in  the  petition. 

[Ed.  Note.— For  cases  in  ooint,  see  Coit.  Di(^ 
vol.  15,  Criminal  Law,  |  2768.J 

(Syllabus  by  the  Coort) 

Error  from  Superior  Court,  Fnlton  County; 
J.  T.  Pendleton,  Judge. 

Albert  Rodgera  was  convicted  of  crime, 
and  from  an  order  refusing  a  certiorari  he 
brings  error.    Affirmed. 

Moore  &  Moore,  for  plaintiff  In  error.  G. 
D.  Hill,  SoL  Gen.,  for  the  State. 

POWELL,  J.  If  we  could  properly  pass 
upon  the  merits  of  the  case,  we  would  un- 
tiesltatlngly  grant  a  new  trial.  The  evi- 
dence was  clearly  insutflclent  to  support  a 
conviction.  See,  in  this  connection,  Johnson 
T.  State  (tbla  day  dedded)  68  S.  E.  265. 
However,  so  far  as  this  court  can  judicially 
know,  the  defendant  has  never  been  con- 
victed. This  court,  as  well  as  the  superior 
court,  must  in  certiorari  cases  look  exclu- 
sively to  the  answer  for  such  Information. 
The  answer  is  wholly  silent  as  to  the  juris- 
<dlctIonal  fact  that  there  has  been  a  final  ver- 
dict or  judgment  in  the  trial  court  The  ap- 
plicant for  certiorari  should  have  made  ex- 
-ceptlons  to  the  answer;  but  he  failed  to  do 
so.  This  is  fatal.  This  proposition  Is  too 
plainly  and  definitely  established  to  allow  the 
slightest  judicial  evasion  of  it,  even  though 
the  defendant  be  innocent.  Manning  v. 
Gainesville,  125  Ga.  239,  63  S.  E.  1002;  Col- 
bert V.  State,  118  Ga.  306,  45  S.  E.  403;  Lit- 
tle T.  Ft.  Valley,  123  Ga.  503,  61  S.  E.  601 
<1);   Landrum  v.  Moss,  57  S.  E.  966. 

Judgment  affirmed. 


ROUSE  ▼.  STATE.     (No.  474.) 
<Court  of  Appeals  of  Georgia.    June  20,  1907.) 
!•  Cbimiwai,  Law— Tbial — Examination  of 
Witness  by  Coubt— Intimation  of  Opin- 
ion ON  Facts. 

In  the  exercise  of  the  right  of  questioning 
witnesses,  a  presiding  judge  should  not,  by  the 
form  or  manner  of  his  examination,  intimate 
any  opinion  upon  the  facts.  Sharpton  v.  State. 
1  Ga.  App.  542,  57  S.  E.  929. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1525.] 

2.  Same— Instbuctions— Dbfendant's  State- 
ment. 

"In  charging  upon  the  prisoner's  statement, 
a  trial  judge  can  employ  no  better  language  than 
that  embodied  in  section  1010,  Pen.  Code  1895." 
Fields  V.  State,  2  Ga.  App.  — ,  58  S.  E.  327. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f  B96.1 

3.  Same  —  Expbession    ob    Intimation    of 
Opinion. 

"The  office  of  a  charge  by  the  court  is  to 
give  to  the  jury  such  instructions  touching  the 


roles  of  law  pertinent  to  the  {ssnes  involved  in 
the  pending  trial  as  will  enable  them  intelligent- 
ly to  apply  thereto  the  evidence  submitted,  and 
from  the  two  constituents,  law  and  fact,  make  a 
verdict.  In  delivering  his  charge,  the  trial  judge 
should  carefully  avoid  an  invasion  of  the  province 
of  the  jury.  He  should  refer  to-the  evidence  only 
so  far  as  is  necessary  to  present  the  leading 
issues  in  the  caose,  leaving  the  minor  conten- 
tions of  opposing  counsel  to  the  consideration 
of  the  jury  under  appropriate  general  instmc- 
tions.  It  should  contain  no  such  summary  of 
the  evidence  as  might  to  a  jury  either  seem  to 
be  an  argument  or  amount  to  the  expression  or 
intimation  of  an  opinion  thereon.  It  is  there- 
fore error  for  the  presiding  judge  to  repeat  the 
substance  of  the  testimony  of  the  state's  wit- 
nesses as  detailed  from  the  stand,  and  submit 
this,  with  the  argumentative  deductions  drawn 
therefrom  by  the  state's  counsel,  as  the  Issues 
in  the  case."  Thomas  v.  State,  96  Ga.  4S4. 
22  S.  E.  315  (8). 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   14,   Criminal  Law,   {  1806.] 

4.  Samx— Statemkht  of  Contentions  of  Pajb- 

TIBS. 

In  all  cases,  in  stating  the  contention  of 
the  parties,  the  contention  of  each  shonld  be 
alike  fairly  stated,  and,  if  a  statement  of  the 
contention  or  position  of  a  party  be  attempted, 
it  must  be  correctly  given. 

6.  Same. 

The  trial  jndge,  in  stating  the  contentions 
of  a  party,  should  not  so  mix  and  mingle  such 
contentions  with  the  inferences  and  deductions 
favorable  to  such  party,  as  to  present  such  con- 
tentions to  the  jury  in  the  form  of  an  argu- 
ment ;  and  this  Is  especially  erroneous  where 
the  contentions  of  the  opposite  parties  are  mors 
meagerly  presented  or  incorrectly  stated. 
.6.  Same. 

"In  the  courts  of  this  state  juries,  and  not 
judges,  sum  up  the  evidence."  McVIcker  v. 
Conkle,  24  S.  B.  28,  96  Ga.  697.  The  jndge 
should  not,  in  his  charge,  review  in  detail  each 
fact  and  circumstance  in  testimony  in  such  a 
way  as  tends  to  Impress  the  jury  that  the  testi- 
mony has  established  the  contention  of  one  of 
the  parties,  or  that  certain  testimony  is  enti- 
tled to  more  weight  than  other,  and  to  so  par^ 
ticularize  and  argumentatively  enforce  upon  the 
jury  various  inferences  which  may  arise  from 
the  evidence  is  an  intimation  of  opinion  for- 
bidden by  Civ.  Code  1896,  f  4334,  and  the  error 
is  not  diminished  by  the  use  of  such  expres- 
sions as  "the  state  insists,"  "it  is  contended." 
etc.     Suddeth  v.  State,  37  S.  E.  747,  112  Ga. 

7.  Same— Impeachment  or  Witnessbs. 

While  it  is  not  incumbent  on  a  trial  jndge 
(in  the  absence  of  a  written  request)  to  dbaree 
the  law  as  to  impeachment  of  witnesses,  still, 
where  the  subject  is  referred  to  in  the  charge, 
proper  and  adequate  instructions  thereon  should 
be  given.  Where  reference  is  made  in  the 
cliarge  to  subjects  upon  which  by  law  no  charge 
is  necessary  without  request,  the  jury  should  - 
be  properly  Instructed  on  the  subjects  thus  re- 
ferred to. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1^2.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  County ; 
W.  N.  Spence,  Judge. 

William  Rouse  was  convicted  of  a  crime, 
and  brings  error.    Reversed. 

Payton  &  Hay,  for  plaintiff  In  error.  W.  E!. 
Wooten,  Sol.  Gen.,  for  the  State. 


RUSSELL,  3.    Judgment  reveraed. 
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BBITrSH-AMERICAN  MORTGAGE  CO.  ▼. 

JONES,   Comptroller   General. 

(Supreme  Court  of  South  Carolina.    Aug.  2, 

1907.) 

1.  CoBPOBATiona— Foreign    Corpobationb  — 
DoiNo  Business  in  State. 

A  foreign  corporation,  whose  business  it 
ia  to  loan  mone.v  on  real  estate  mortgnges,  does 
busiDcss  in  the  state  when  it  pays  in  New  York 
a  draft  attached  to  a  note  and  mortgage  execut- 
fi  in  South  Carolina  on  lands  in  the  state  on 
application  forwarded  by  resident  borrower. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  12,  Corporations,  ft  2530-2527.1 

2.  Taxation— DouBi^    Taxation— Cobpoba- 

TIONS. 

Where  a  foreign  corporation,  nn^er  Act 
1893,  21  St.  at  Large,  p.  409,  paid  the  license 
re<iuired  in  order  to  do  business  in  the  state, 
and  thereafter  fully  complied  with  such  act,  it 
may  be  required  by  Act  1904,  24  St.  at  Large,  p. 
402.  to  pay  an  additional  tax  based  on  the 
talue  of  its  property  in  the  state  used  in  its 
business. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45.  Taxation,  i  108.] 

On  reargumeut     Dismissed. 

For  former  opinion,  see  56  S.  E.  983. 

B.  L.  Abney,  for  petitioner.  J.  Frazer  Ly- 
on, Atty.  Gen.,  for  respondent. 

GARY,  A.  J.  This  is  an  application  to 
the  court.  In  the  exercise  of  its  original  ju- 
risdiction, for  an  order  of  injunction  restrain- 
ing the  Comptroller  General  from  enforcing 
the  provisions  of  an  act  entitled  "An  act  to 
require  the  payment  of  annual  license  fees 
by  corporations  doing  business  in  this  state, 
and  reix>rt8  to  the  Comptroller  General."  24 
i^t.  at  Large,  p.  462.  The  petitioner  is  a 
foreign  corporation,  the  principal  business 
of  which  is  lending  money  upon  mortgages  of 
real  estate.  On  the  26th  of  November,  1894, 
the  petitioner  flled  a  declaration  in  the  office 
of  the  Secretary  of  State,  in  pursuance  of 
an  act  entitled  "An  act  to  declare  the  terms 
on  which  foreign  corporations  may  cany  on 
business  and  own  property  within  the  state 
of  South  Carolina,"  approved  December  23, 
1893.  21  St.  at  Large,  p.  409.  In  said  dec> 
laration.  the  petitioner  stated  that  it  was  the 
owner  of  property  in  this  state — referring  to 
the  investments  made  by  it  upon  mortgages  of 
real  estate  situate  in  said  state — and  designat- 
ed as  its  place  of  location  in  South  Carolina 
the  office  of  E.  K.  Palmer,  in  the  city  of  Co- 
lumbia, and  named  said  Palmer  as  its  agent, 
upon  whom  process  could  be  served.  The 
manner  of  transacting  business  Is  as  fol- 
lows: "A  person  in  South  Carolina,  who  de- 
sires to  make  a  loan  from  this  company,  for- 
wards hts  application  from  the  home  office 
in  the  city  of  New  York,  where  the  applica- 
tion is  accepted  or  rejected.  If  accepted,  the 
notes  and  mortgages  are  prepared  in  New 
York,  and  sent  to  the  applicant  in  South  Car- 
olina, who  executes  them  In  South  Carolina, 
and  forwards  them  to  New  York  with  draft 
attached,  which  draft  Is  paid  in  New  York,  ac- 
cording to  the  terms  of  the  contract,  the  debt 
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ia  payable  In  New  York,  and,  ns  a  matter  of 
fact,  iB  collected  and  paid  in  that  city."  The 
attorneys  of  the  respective  parties  to  this 
proceeding,  entered  Into  the  following  agree- 
ment :  "It  is  agreed  that  this  case  be  heard 
by  the  Supreme  Court  upon  its  merits,  upon 
the  facts  as  stated  In  the  petition,  and  accom- 
panying exhibits,  and  in  the  return  and  an- 
swer." 

1.  The  first  question  tbat  will  be  considered 
is  whether  the  facts  show  that  the  petition- 
er was  doing  business  in  this  state.  Section 
1787  of  the  Code  of  Laws  (Civ.  Code  1902) 
is  as  follows:  "It  shall  be  a  further  condi- 
tion precedent  to  the  right  of  any  such  (for- 
eign) corporation  to  do  business  in  this  state, 
that  it  shall  be  taken  and  deemed  to  be  tbe 
fact.  Irrebuttable,  and  part  and  parcel  of  all 
contracts  entered  into,  between  such  corpora- 
tion and  a  citizen  or  corporation  of  this  state, 
tbat  the  taking  or  receiving,  from  any  citizen 
or  corporation  of  this  state  of  any  charge,  fee, 
payment,  toll.  Impost,  premium,  or  other 
moneyed  or  valuable  consideration,  under  or 
in  performance  of  any  such  contract,  or  of 
any  condition  of  the  same,  shall  constitute 
the  doing  of  Its  corporation  business  within 
this  State,  and  that  the  place  of  tbe  making 
and  of  tbe  perfomiance  of  such  contract, 
shall  be  deemed  and  held  to  be  within  thli 
state,  anything  contained  In  such  contract, 
or  any  rules  or  by-laws  of  such  corpora- 
tion, to  the  contrary  notwithstanding."  This 
section  clearly  shows  that  the  petitioner  was 
doing  business  in  this  state.  Even  if  this 
statute  had  not  been  enacted,  the  exercise  by 
the  petitioner  of  the  corporate  functions 
hereinbefore  mentioned  would  have  consti- 
tuted the  doing  of  business  in  this  state. 
Chattanooga  Nat  B.  &  L.  Ass'n  v.  Denson,  189 
U.  S.  408,  23  Sup.  Ct.  630,  47  L.  Ed.  870,  In 
which  it  was  decided  tbat  the  granting  of  a 
loan  by  a  Tennessee  building  and  loan  asso- 
ciation to  a  citizen  of  Alabama,  upon  the  let- 
ter's signed  application,  solicited  by  a  travel- 
ing agent  for  the  association,  and  the  taking 
of  a  note  and  mortgage  executed  within  the 
state  by  the  borrower  as  security,  constitute, 
regardless  of  the  form  and  terms  of  such 
instruments,  the  doing  of  business  in  the 
state  within  the  meaning  of  the  Alabama 
Constitution  and  statutes,  requiring  foreign 
corporations  doing  any  business  within  the 
state  to  designate  a  local  agent  for  service 
of  process  and  to  hove  a  known  place  of 
business  within  tbe  state. 

The  attorneys  for  the  petitioner  contend 
that  tbe  case  just  mentioned  is  materially 
different  from  that  under  consideration,  in 
that  there  was  no  agent  of  the  petitioner  in 
this  state  soliciting  business.  The  court,  bow- 
ever,  did  not  rest  Its  decision  upon  that  fact, 
but  on  the  ground  that  tbe  foreign  corpora- 
tion exercised  within  tbe  state  of  Alabama 
some  of  the  functions  for  which  it  was  cre- 
ated. The  court  used  this  language,  at  page 
415  of  189  IT.  S.  and  page  632  of  23  Sup.  Ct. 
(47  L.  Ed.  870):  "Counsel  has  ^discussed  .at 
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some  length  the  situs  of  contracts,  and  by 
the  law  of  what  place  they  are  determined. 
We  think,  however,  that  the  discussion  Is 
not  relevant  It  withdraws  our  consideration 
from  the  Constitution  and  statute  of  Ala- 
bama ;  and  It  Is  manifest  the  contention  bas- 
ed upon  It,  If  yielded  to,  would  defeat  their 
purpose.  The  prohibition  is  directed  to  the 
doing  of  any  business  in  the  state  In  the  ex- 
ercise of  corporate  functions ;  and  there  can 
be  no  doubt  that  petitioner  considered  that 
It  was  exercising  such  functions  In  the  state. 
♦  *  *  The  application  of  Denson  was  pre- 
sumably solicited  as  other  applications  were, 
and,  If  what  was  done-  In  pursuance  of  it 
did  not  constitute  doing  business  In  the  state, 
the  effect  would  be,  as  expressed  by  the  Cir- 
cuit Court  of  Appeals,  that  petitioner  and 
other  foreign  associations,  engaged  in  the 
same  business  of  loaning  money  on  real  se- 
curity may  safely  flood  the  state  of  Ala- 
bama with  soliciting  agents,  make  all  the 
negotiations  for  the  loans,  take  real  estate 
securities  therefor,  and  fully  transact  all 
business  pertaining  to  their  corporate  func- 
tions as  though  incorporated  therein,  and  yet 
neitlier  be  obliged  to  have  a  known  place  of 
business,  or  any  authorized  agent  within  the 
state,  nor  pay  any  license  tax  or  fee,  as  re- 
quired  of  nonresident  corporations  doing  busi- 
ness therein." 

2.  The  next  question  to  be  determined  is 
whether  the  act  of  1904,  as  hereinafter  men- 
tioned, Is  in  violation  of  the  contract  by 
which  the  petitioner  was  permitted  to  do 
business  In  this  state.  When  the  petitioner 
was  granted  permission  to  carry  on  its  busi- 
ness in  this  state,  the  acts  of  1888  and  1892 
were  of  force,  certain  provisions  of  which 
were  Incorporated  In  the  Code  of  Laws  as 
section  1800,  and  are  as  follows:  "Every 
foreign  Insurance  company  of  any  class — 
fire,  life,  marine,  surety,  security,  guarantee, 
hailstorm,  live  stock,  accident,  plate  glass, 
and  other  like  Insurance  companies — for- 
eign land  associations,  .foreign  building  and 
loan  associations,  foreign  banking  associa- 
tions, and  all  other  like  classes  of  like  busi- 
ness not  Incorporated  under  the  laws  of 
South  Carolina,  except  national  banks  and 
except  benevolent  Institutions  organized  un- 
der the  grand  lodge  system,  shall  each,  be- 
fore transacting  any  business  in  this  state, 
pay  an  annual  license  fee  of  one  hundred 
dollars  to  the  Comptroller  General,  on  or  be- 
fore the  thlrty-flrst  day  of  March  In  each 
year,  to  be  deposited  by  him  In  the  treasury 
of  the  state.  It  shall  be  unlawful  for  any 
such  foreign  companies,  as  are  required  to 
pay  license  fees,  to  transact  any  business  In 
this  state,  until  they  shall  have  and  keep 
some  duly  appointed  resident  agent  in  this 
state,  on  whom  legal  process  may  be  served, 
so  as  to  bind  the  company  he  represents,  and 
service  of  process  upon  this  agent  at  his 
main  office,  shall  be  sufficient  to  give  juris- 
diction to  the  court  Issuing  same,  in  any 
county  in  this  state.    The  license  Issued  by 


the  Comptroller  General,  shall  give  to  the 
company  obtaining  the  same,  power  and  au- 
thority to  appoint  any  number  of  agents  to 
take  such  risks,  or  transact  any  business 
of  insurance  In  each  and  every  county  of  the 
state,  and  the  same  shall  be  so  granted  as  to 
expire  on  the  31st  of  March  of  each  year. 
But  the  Comptroller  General  must  be  notified 
of  such  appointment  before  such  agent  takes 
any  risks  or  transacts  any  business,  as  afore- 
said, giving  the  poetoffice  address,  residence 
and  a  certified  copy  of  the  resolution,  ap- 
pointing such  agent  or  agents,  duly  signed  by 
the  president  and  secretary  of  such  com- 
pany." The  petitioner  paid  the  license  fee 
therein  mentioned.  The  act  of  1893  (21  St 
at  Large,  p.  409)  was  effective  at  the  time 
the  petitioner  was  allowed  to  do  business  in 
this  state,  and  contains  the  provision  "that 
foreign  corporations  duly  incorporated  under 
the  laws  of  any  state  of  the  United  States, 
or  of  any  foreign  country.  In  treaty  and 
amity  with  the  said  United  States,  are  here- 
by permitted  to  locate  and  carry  on  business 
within  the  state  of  South  Carolina,  in  like 
manner  as  the  natural  bom  citizens  of  the 
states  of  the  United  States,  or  of  such 
foreign  country  might  do  under  the  law, 
existing  at  the  time,  subject,  nevertheless,  to 
the  terms  and  conditions  In  this  act  hereafter 
set  forth."  This  provision  became  section 
1779  of  the  Code  of  Laws.  Section  7  (page 
410)  of  the  act  of  1893  was  as  follows:  "All 
and  every  such  foreign  corporation  carrying 
on  business  or  owning  proi)erty  in  this  state, 
shall  be  subject  to  the  laws  of  this  state, 
but  nothing  herein  contained  shall  be  con- 
strued to  permit  any  such  foreign  corpora- 
tion, to  exercise  any  franchise  or  enjoy  any 
privilege  or  immunity,  other  than  the  right 
to  own  property  and  carry  on  business  in 
like  manner  as  Individuals,  natural  born 
citizens  of  such  state  of  the  United  States,  or 
of  foreign  countries,  might  do,  and  subject 
to  the  terms  and  conditions  of  this  chapter." 
This  Is  now  section  1790  of  the  Code  of 
Laws.  The  act  of  1893  was  amended  in 
1004  by  an  act  entitled  "An  act  to  amend 
section  1779  of  the  Civil  Code  [being  volume 
1,  Code  of  Laws  1902],  relating  to  the  forma- 
tion of  foreign  corporations"  (24  St  at  Large, 
p.  435),  so  as  to  read  as  follows:  "Foreign 
corporations  duly  incorporated  under  the 
laws  of  any  state  of  the  United  States,  or 
of  any  foreign  country  in  treaty  and  amity 
with  the  said  United  States,  are  hereby  per- 
mitted to  locate  and  carry  on  business  with- 
in the  state  of  South  Carolina,  in  like  man- 
ner and  with  like  powers  as  corporations  of 
like  kind  and  class  created  under  the  laws 
of  this  state,  subject,  nevertheless,  to  tbe 
terms  and  conditions  in  this  chapter  here- 
after set  forth."  Sections  4  and  5  (page  •IW) 
of  the  act  of  1904  (the  title  of  which  has 
already  been  set  out)  are  as  follows:  Sec- 
tion 4:  "Every  corporation  organized  un- 
der the  laws  of  this  state  to  do  business  for 
profit,  other  than  railroad  companies,  ezpre^ 
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companies,  street  railway  companies,  naviga- 
tion companies,  water  works  companies,  pow- 
er companies,  light  companies,  telephone  com- 
panies, telegraph  companies,  parlor,  dining 
and  sleeping  car  companies,  shall,  upon  the 
flilag  ot  tbe  report  required  of  them  in  sec- 
tion 1,  pay  to  the  State  Treasurer,  on  or  be- 
fore the  first  day  of  April,  in  each  year,  an 
annual  license  fee  of  one-half  of  one  mill 
npon  each  dollar  paid  in  to  the  capital  stocic 
of  said  corporation,  said  license  fee  to  be 
not  lees  than  five  dollars  in  any  case."  Sec- 
tion 5:  "Upon  the  filing  of  the  report  re- 
quired of  foreign  corporations  in  section  2, 
tiie  Comptroller  General  shall,  from  the  facts 
thus  reported,  and  any  other  facts  coming 
to  his  knowledge,  determine  the  value  of  the 
property  of  such  corporation  used  within  this 
state  by  them  in  the  conduct  of  their  business, 
and  shall  file  a  statement  of  the  value  so  de- 
termined, with  the  license  tax  payable  there- 
on, with  the  State  Treasnrer,  who  shall 
diarge  and  collect  from  such  companies,  in 
addition  to  the  initial  fees  provided  for 
in  the  Code  of  Laws  for  South  Carolina,  in 
19Q2,  and  acts  amendatory  thereto,  an  annual 
license  fee  of  one-half  mill  upon  each  dollar 
of  the  value  of  the  property  of  such  corpora- 
tion used  within  this  state  In  the  conduct 
of  its  business." 

The  i;>etltloner'8  attorneys  rely  upon  the 
case  of  Am.  S.  ft  R.  Co.  v.  Colorado  ex  rel. 
Lindsley,  27  Sup.  Ct.  108,  51  L.  Ed.  303,  in 
which  it  was  held  that  a  right  to  do  business 
in  the  state,  without  being  subject  to  any 
greater  liabilities  than  those  imposed  upon 
domestic  corporations,  was  acquired  by  a 
foreign  corporation  npon  Its  admission  into 
tbe  state  of  Colorado,  under  the  laws  then  of 
force;  which  subjected  foreign  corporations 
to  the  liabilities,  restrictions,  and  duties  im- 
posed upon  domestic  corporations  of  like 
character,  and  such  right  was  impaired  by 
an  act  of  that  state  subsequently  enacted, 
which  required  such  corporations  to  pay  an 
annual  license  fee  In  double  the  amount  of 
that  imposed  npon  domestic  corporations. 
Tbe  court  uses  this  language:  "A  provision 
in  a  statute  of  this  nature,  subjecting  a  for- 
eign  corporation  to  all  the  liabilities,  etc.,  of 
a  domestic  one  of  like  character,  must  mean 
that  it  shall  not  be  subjected  to  any  greater 
liabilities  than  are  Imposed  upon  such  domes- 
tic corporation.  The  power  to  impose  dif- 
ferent liabilities  was  with  the  state  at  the 
outset  It  conld  make  them  greater  or  less 
than  In  case  of  a  domestic  cor}X)ratlon,  or 
it  could  make  them  the  same.  Having  the 
general  power  to  do  as  it  pleased,  when  it 
enacted  that  the  foreign  corporation,  upon 
coming  in  the  state,  should  be  subjected  to  all 
tbe  liabilities  of  a  domestic  corporation,  it 
amounted  to  tbe  same  thing  as  if  the  statute 
had  said  tbe  foreign  corporation  should  be 
subjected  to  the  same  liabilities.  In  other 
words,  the  liabilities,  restrictions,  and  duties 
upon  domestic  corporations  constitute  the 
measure  and  limit  of  the  liabilities,  restric- 


tions, and  duties  which  might  thereafter  be 
imposed  upon  the  corporations  admitted  to 
do  business  in  this  state.  It  was  not  a  mere 
license  to  come  in  tbe  state  and  do  business 
therein,  upon  payment  of  a  sum  named,  lia- 
ble to  be  revoked  or  the  sum  increased  at  tbe 
pleasure  of  the  state.  It  was  a  clear  con- 
tract that  tbe  liabilities,  etc.,  should  be  tbe 
same  as  the  domestic  corporation,  and  the 
same  treatment  in  that  regard  should  be 
measured  out  to  both.  If  it  were  desired  to 
increase  the  liabilities  of  the  foreign.  It 
could  only  be  done  by  increasing  those  of 
the  domestic  corporations  at  tbe  same  time 
and  the  same  extent.  *  •  •  Nor  is  this 
a  case  where  the  power  given  by  the  state 
Constitution  to  the  General  Assembly  to  al- 
ter, amend,  or  annul  a  charter  is  appUcabla 
The  act  does  not  alter  the  charter,  or  annul 
or  amend  it  It  simply  increases  the  taxa- 
tion which  up  to  the  time  of  its  enactment 
had  t>een  Imposed  upon  all  foreign  corpora- 
tions doing  business  in  the  state.  •  •  « 
It  is  unnecessary  to  refer  to  tbe  many  cases 
cited  by  both  parties  hereto.  Some  of  them 
refer  to  the  question  as  to  the  nature  of  such 
tax,  while  others  decide  upon  tbe  facts  ap- 
pearing In  them,  whether  there  was  a  con- 
tract or  not.  As  already  stated,  the  name 
of  tbe  tax  or  its  kind  is  not  important  so 
long  as  it  is  plain  that  tbe  act  of  1902  in- 
creases the  liabilities  of  the  foreign  corpora- 
tion over  those  which  obtain  in  that  of  the 
domestic.  And  In  regard  to  the  case  of  con- 
tract while  the  principle  that  a  contract 
may  arise  from  a  legislative  enactment  has 
been  reiterated  times  without  number,  it 
must  always  rest  for  Its  support  in  the  par- 
ticular case  upon  tbe  construction  to  be  giv- 
en the  act  and  in  this  case  we  are  great- 
ly aided  by  the  former  cases  regarding  taxa- 
tion and  legislative  contract." 

The  respondent's  attorneys,  however,  con- 
tend that  section  7  of  the  act  of  1893,  here- 
inbefore mentioned,  prescribes  the  terms 
upon  which  foreign  corporations  were  per- 
mitted to  do  business  in  this  state,  to  wit, 
that  they  should  be  subject  to  the  laws  In 
like  manner  as  corporations  chartered  under 
the  laws  of  South  Carolina.  It  will  be  seen 
by  reference  to  sections  1  and  7  of  said  act 
that  they  are  inconsistent,  and  it  would  be 
difficult  to  reconcile  them.  It  seems  that  the 
Legislature  did  not  entertain  the  view  that 
it  placed  foreign  and  domestic  corporations 
on  the  same  footing;  hence  the  necessity  for 
passing  the  act  of  1904  (page  435)  amending 
it  But,  conceding  that  such  was  the  effect 
of  section  7,  the  act  of  1004  (page  462)  dis- 
tinguishes between  domestic  and  foreign  cor- 
porations. Section  4  of  that  act  provides  for 
an  annual  license  fee  of  one-half  of  one  mill 
upon  each  dollar  paid  in  to  the  capital  stock 
of  a  domestic  corporation,  while  in  the  case 
of  a  foreign  corporation  it  is  required,  in 
addition  to  the  initial  fees,  to  pay  a  license 
fee  of  one-half  of  one  mill  upoh  each  dollar 
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of  the  value  of  the  property  naed  within  the 
state  in  the  conduct  of  its  business. 

But  the  respondent's  attorneys  also  con- 
tend that  the  state  has  the  right  to  prescribe 
the  conditions  upon  which  foreign  corpora- 
tions shall  be  permitted  to  do  business  in  the 
state,  even  when  they  are  more  burdensome 
than  those  imposed  upon  domestic  corpora- 
tions (which  cannot  be  denied);  that  the  li- 
cense granted  the  petitioner  in  1891  expired 
on  the  3l8t  of  March,  1895,  and,  when  the 
license  was  granted  in  each  subsequent  year, 
it  expired  on  the  3l8t  of  March  of  the  year 
next  ensuing;  that  the  granting  of  the  li- 
cense In  each  year  was  a  new  contract,  and, 
when  In  1904  the  petitioner  took  out  a  new 
license,  it  was  subject  to  the  provisions  of 
the  act  of  1904  (page  462),  which  was  approv- 
ed on  the  29th  of  February,  1904.  They 
cite  the  cases  of  Security  L.  Ins.  Co.  v.  Pre- 
witt,  200  tJ.  8.  446,  26  Sup.  (X  314,  50  L. 
Ed.  645;  Security  L.  Ins.  Co.  t.  Prewltt.  202 
U.  S.  246,  26  Sup.  Ct.  619,  60  L.  Ed.  1013;  Ph. 
F.  Ins.  Ass'n  t.  New  York,  119  V.  S.  110,  7 
Sup.  Ct.  108,  30  L.  Ed.  342.  In  the  last-men- 
tioned case  the  court  uses  this  language  (page 
119  of  119  D.  S.,  and  page  113  of  7  Sup.  Ct 
[30  L.  Ed.  342]):  "This  Pennsylvania  cor- 
poration came  into  the  state  of  New  York 
to  do  business  by  the  consent  of  the  state, 
under  this  act  of  1853,  with  a  license  granted 
for  a  year,  and  has  received  such  license  an- 
nually, to  run  for  a  year.  It  is  within  the 
state  for  any  given  year  under  such  license, 
and  subject  to  the  conditions  prescribed  by 
statute.  The  state,  liavlng  the  power  to  ex- 
clude entirely,  lias  the  power  to  change 
conditions  of  admission  at  any  time  for  the 
future,  and  to  impose  as  a  condition  the 
payment  of  a  new  tax,  or  a  further  tax  as 
a  license  fee.  If  it  imposes  such  license  fee 
as  a  prerequisite  for  the  future,  the  foreign 
corporation,  until  it  pays  such  license  fee.  Is 
not  admitted  within  the  state  or  within  Its 
jurisdiction.  It  is  outside,  at  the  threshold, 
seeking  admission,  with  consent  not  yet 
given."  After  most  careful  consideration, 
we  have  reached  the  conclusion  that  this  ob- 
jection must  be  sustained. 

It  Is  also  contended  that  the  petitioner  had 
not  compiled  with  the  requirements  of  the 
statute  In  1894  when  It  received  a  license, 
and  that  It  has  no  right  to  carry  on  Its  busi- 
ness In  this  state.  The  objection,  however, 
cannot  be  sustained,  as  each  license  was  a 
new  contract,  and  the  petitioner  complied  be- 
fore the  last  license  was  granted. 

It  is  the  judgment  of  this  court  that  the 
petition  be  dismissed. 


JENNINGS  V.  TALBERT. 

(Supreme    Court   of   South   Carolina.    Aug.    2, 
1907.) 

1.  Wills— Natdbe  of  Estate. 

A  testatrix's  devise  to  her  bnsbnnd  for  life, 
"investing  him  with  power  to  rent  or  lease," 
to  collect  rents,  and  conferring  power  of  sale 


"and  to  distribote  the  proceeds  of  such  rents 
and  sales  between  mv  two  daughters  and  their 
heirs,"  gives  the  busband  a  life  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  SI  1418-1430.] 

2.  Same— Patent 'Ambiguities. 

Ambiguities  in  a  will  are  patent  where  the 
uncertainty  arises  upon  the  words  of  the  will, 
and  before  any  attempt  is  made  to  apply  them 
to  the  object  which  tney  describe. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  49,  Wills,  H  1033-1036.] 

3.  Same — Latent  Ambiqctitt. 

Where  there  is  no  defect  on  the  face  of  a 
will,  but  there  is  an  uncertainty  in  attempting 
to  put  It  into  effect,  the  ambiguity  is  latent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {{  1033-1036.] 

4.  Same. 

Where  the  ambignity  in  a  will  is  latent, 
parol  testimony  is  admissible  to  reach  a  correct 
conclusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  49,  Wills,  »  1033-1036.]  ^  •-  "'*- 

Appeal  from  Common  Pleas  CIrctilt  Court 
of  Abbeville  County;   Purdy,  Judge. 

Action  by  Lillie  May  Jennings  against  R. 
J.  Talbert,  Individually  and  as  executor.  De- 
cree for  plaintUT,  and  defendant  appeals.  Re- 
versed. 

Wm.  J.  Thurmond,  for  appellant  Wm.  N. 
Graydon,   for   respondent 

POPE,  C.  J.    Mrs.  Georgia  A.  Talbert  died 
In   September,    1900,   seised   of   certain   real 
estate  in  Abbeville  county.    According  to  her 
last  will  and  testament,  she  willed,  devised, 
and  bequeathed  certain  property  "to  my  be- 
loved husband.  Dr.  R.  J.  Talbert,  during  the 
term  of  tiis  natural  life,  investigating  [invest- 
ing] him  with  power  to  rent  and  lease  said 
lands  and  building,  and  collect  rents  for  the 
same,  and  I  further  confer  upon  him  power 
to  sell,  make,  execute  and  deliver  titles  to 
all  singular,  the  property  above  described  or 
any  part  thereof,  and  to  distribute  the  pro- 
ceeds of  such  rents  and  sales  between  my 
two  daughters,  Anna  P.  Robinson  and  Lillie 
May  Jennings,  and  their  heirs,  share  and 
share    alike."     In    October,    1906,    plaintiff, 
LlUle  May  Jennings,  commenced  this  action 
against  R.  J.  Talbert,  individually  and  as  ex- 
ecutor  of   the  estate   of   Mrs.  Talbert,   and 
against  Anna  P.  Robinson,  who  refused   to 
Join    as   plaintiff.    The    complaint    alleged 
concealment  of  the  will  by  Dr.  Talbert;  that 
according  to  Its  terms,  he  held  the  property 
In  trust  for  plaintiff  and  Anna  P.  Robinson; 
that  defendant  Talbert  had  committed  waste 
by  selling  timber  off  of  said   land.    It  de- 
manded a  judgment  against  him  for  one-half 
of  the  rents  and  profits  of  said  real  estate 
and  for  timber  and  other  property  disposed 
of;   that  defendant  be  enjoined  from  further 
waste;    that   he  give  bond  for  the  faithful 
performance  of  bis  duties  as  trustee  or  be 
removed;    and,    flually,   that  plaintiff   have 
judgment   against   him   for  one-half  of  the 
rents  and  profits  of  the  real  estate  and  for 
one-half  the  value  of  timber^nd  other  gcop- 
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erty  dlsiosed  of.  Defendant  answered  and 
gave  notice  that,  upon  the  calling  of  tUn 
case,  a  demurrer  wonld  be  made  to  the  com- 
plaint on  the  ground  that  It  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  It  appeared  upon  the  face  of  the 
will  that  defendant,  R.  J.  ^albert,  had  a  life 
estate  In  the  property.  After  bearing  the 
motion,  Judge  R.  O.  Purdy  refused  to  sustain 
the  demurrer  or  construe  the  will,  saying: 
"That  in  a  case  of  this  kind,  where  the  lan- 
guage bears  two  constructions,  it  would  be 
committing  an  Injustice  for  the  court  to  un- 
dertake to  pass  upon  the  rights  of  the  par- 
ties without  knowing  something  of  the  cir- 
cumstances relating  to  the  property  or  the 
parties."  By  agreement  the  question  as  to 
waste  was  omitted  In  this  bearing.  The  de- 
fendant appeals. 

In  his  conclusion  we  thing  the  circuit  Judge 
committed  error.  That  there  Is  some  un- 
clearness  or  ambiguity  alx>ut  the  will  Is  un- 
deniable. Ambiguities,  however,  are  patent 
and  latent;  the  distinction  being  that  In  the 
former  case  the  uncertainty  is  one  which 
arises  upon  the  words  of  the  will,  deed,  or 
other  instrument  as  looked  at  in  themselves, 
and  before  any  attempt  is  made  to  apply 
them  to  the  object  which  they  describe,  while 
in  tbe  latter  case  the  uncertainty  arises,  not 
upon  the  words  of  the  will,  deed,  or  other  in- 
strument as  looked  at  in  themselves,  but  upon 
those  words  when  applied  to  the  object  or 
subject  which  they  describe.  2  Ency.  of 
Law,  388.  Thus,  where  there  is  conflict  in 
words  or  clauses  of  a  will  or  other  Instru- 
ment, the  ambiguity  Is  patent  Where,  how- 
ever, there  is  no  defect  upon  the  face  of  the 
paper,  but,  when  attempting  to  put  It  Into 
effect.  It  appears  that  there  is  uncertainty,  as 
for  instance  where  there  are  two  legatees  of 
the  same  name  or  two  pieces  of  property 
which  tbe  description  fits  equally  well,  the 
ambiguity  is  latent.  In  the  former  case  the 
construction  and  Intention  must  be  derived 
solely  from  the  words  contained  in  the  instru- 
ment. In  the  latter  case  parol  testimony  may 
be  received  to  enable  the  reaching  of  a  cor- 
rect conclusion.  30  Ency.  of  Law,  078;  Don- 
ald v.  Dendy.  2  McMuI.  130;  Patterson  v. 
Lelth,  2  Hill.  Ch.  17.  The  ambiguity  here  is 
too  clearly  patent  to  require  discussion. 
Therefore  parol  testimony  could  not  be  re- 
ceived for  enlightenment  on  the  subject. 

The  words  In  which  doubt  occurs  are  those 
quoted  above.  It  will  be  noticed  that  by  the 
first  words  used  an  absolute  estate  for  life 
Is  conferred  upon  the  defendant.  Ck>ntinulug, 
the  testator  invests  him  with  power  to  rent 
and  lease  tbe  said  lands  and  collect  rents 
for  tbe  same,  and,  in  case  he  saw  fit,  to  even 
sell  all,  or  any  part  thereof,  and  to  distribute 
the  proceeds  of  such  rents  and  sales  between 
testator's  daughters.  The  most  that  can  Be 
said  of  these  additional  clauses  is  that  they 
Invest  defendant  with  certain  discretionary 
powers.  It  seems  reasonable  to  suppose  that 
bad  Mrs.  Talbert  wished  her  husband  to  hold 


the  property  in  trust  for  her  daughters,  as 
plaintiff  contends,  she  would  have  said  so, 
thus  removing  all  doubt.  A  more  reasonable 
Inference  Is  that  on  account  of  the  high  re- 
gard In  which  sbe  held  her  husband,  and 
resting  Implicitly  on  her  confidence  In  bim, 
she  chose  to  leave  it  to  bis  discretion  as  to 
the  best  way  In  which  her  daughters'  Inter- 
ests In  the  property  should  be  guarde<l.  In 
regard  to  plalntltTs  contention,  we  remark 
there  Is  a  tendency  In  modern  decisions  to 
restrict  within  very  narrow  limits  the  Impli- 
cation oif  trusts  where  tbey  are  not  express- 
ly declared;  the  ground  being  that  any  or- 
dinary person  wishing  to  create  a  trust  would 
do  so  in  mandator  words,  that  method  be- 
ing simplest  and  most  certain.  Mr.  Pomeroy, 
in  his  work  on  Equity  Jurisprudence  (section 
1015)  says :  "Judges  for  some  time  past  have 
shown  a  decided  leaning  against  the  doctrine 
of  precatory  trusts  and  a  strong  tendency  to 
restrict  Its  operation  within  reasonable  and 
somewhat  narrow  bounds.  Many  of  the  ear- 
lier decisions  would  certainly  not  be  followed 
at  the  present  day."  He  further  adds,  In  the 
following  section:  "Upon  the  authority  of 
tbe  more  modern  decisions,  the  whole  doc- 
trine may  be  summed  up  in  a  single  proposi- 
tion :  In  order  that  a  trust  may  arise  from 
the  use  of  precatory  words,  tbe  court  must  be 
satisfied  from  the  words  themselves,  taken 
In  connection  with  all  tbe  other  terms  of  the 
disposition,  that  the  testator's  intention  to 
create  an  express  trust  was  as  full,  complete, 
settled  and  sure,  as  though  he  had  given  the 
property  to  hold  upon  a  trust  declared  In  ex- 
press terms  in  the  ordinary  manner."  To 
the  same  effect  is  Story  on  Equity  Jurispru- 
dence, S  1088b.  The  rule  adopted  in  this 
state,  and  in  a  number  of  other  jurisdic- 
tions. Is  that,  where  an  absolute  and  unqunlt- 
fied  estate  is  first  created  in  words  which 
import  absolute  uncontrollable  ownership, 
words  relied  on  to  show  that  the  testator  in- 
tended to  cut  down  such  an  estate,  or  to  af- 
fect it  with  any  trust,  must  not  only  be  man- 
datory, but  must  in  themselves  show  the  man- 
ner in  which  they  are  to  operate,  so  that  the 
purpose  of  the  testator  may  be  clearly  ap- 
parent— how  or  in  what  degree  he  Intended 
to  cut  down  the  estate  previously  created,  or 
what  was  the  precise  nature  of  the  trust  he 
intended  to  impress  upon  it.  Howze  v.  Bar- 
ber &  Drennan,  29  S.  C.  470,  7  S.  E.  817,  and 
authorities;  30  Ency.  of  Law,  687,  and  au- 
thorities. 

Viewing  the  words  now  under  consideration 
in  the  light  of  these  rules  of  law,  we  think 
plaintiff's  contention  cannot  be  sustained.  It 
is  admitted  by  all  that  tbe  first  clause  stand- 
ing alone  would  vest  tbe  defendant,  R.  J. 
Talbert,  with  a  life  estate.  In  order  to  cut 
down  tbe  estate,  the  language  must  be  man- 
datory ;  that  is,  a  clear  command,  or,  in  the 
language  of  tbe  criterion  above  quoted,  the 
terms  taken  in  connection  with  the  whole 
will  must  show  the  testator's  Intention  to  es- 
tablish a  trust  as  clearly  as  If^fae  had^^ie<^lar- 
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ed  a  trust  In  express  terms.  Certainly  there 
Is  nothing  mandatory  In  the  terms  used,  nor 
showing  a  clear  Intention  to  create  a  trust. 
The  terms  "investing  him  with  power  to 
rent,"  etc.,  "and  further  conferring  upon  him 
power  to  sell,"  etc.,  as  was  said  above,  Imply 
absolute  discretion  in  the  matter.  But  granting 
that  they  are  mandatory,  even  more  is  requir- 
ed ;  they  must  go  further  and  show  in  what 
manner  they  are  to  operate,  how  or  in  what 
degree  the  testator  intended  to  cut  down  the 
estate  previously  granted,  or  what  was  the 
precise  nature  of  the  trust  he  intended  to  im- 
press upon  it.  This  condition  is  also  un- 
fulfilled. By  reference  to  the  words,  it  is 
almost  impossible  to  reach  the  testator's  in- 
tention should  we  adopt  the  view  of  the  im- 
plication of  a  trust.  Suppose,  for  Instance, 
instead  of  renting  the  property  under  con- 
sideration, defendant  should  have  utilized  It 
for  his  own  purposes,  would  he  be  responsible 
for  rents?  Again,  when  are  the  rents  to  be 
distributable?  Numerous  other  difficulties 
might  conceivably  arise  if  we  endeavor  to 
impress  upon  the  property  a  trust 

We  think,  and  therefore  bold,  that  Mrs. 
Talbert's  intention  was  to  Invest  her  hus- 
band with  a  life  estate  in  the  property.  That 
much  is  clear.  In  construing  the  remaining 
clauses,  if  we  take  Into  consideration  the  es- 
teem in  which  she,  according  to  the  language 
of  the  will,  held  her  husband,  a  very  probable 
Inference  is  that  it  occurred  to  her  that  the 
defendant  would  at  all  times  have  the  wel- 
fare of  bis  daughters  In  mind  and  that 
possibly  circumstances  might  arise  in  which 
be  might  wish  to  rent  the  land  or  even  sell  it 
for  their  benefit.  In  that  case  she  wished 
him  to  have  the  power  to  utilize  the  property 
^a  he  saw  fit  Of  course,  the  grant  of  the 
life  estate  gave  him  power  to  rent  and  col- 
lect the  rents  so  long  as  the  property  was 
in  his  possession,  but  by  expressing  the  power 
it  cannot  be  said  that  the  necessary  infer- 
ence was  that  be  should  hold  the  property 
in  trust  for  his  daughters.  The  testator 
seemed  to  rest  entirely  upon  her  husband's 
discretion.  Hence  we  think  plaintiff  has  no 
right  to  complain  of  his  actions  so  long  as 
he  does  not  Injure  her  future  estate.  The 
ground  of  the  demurrer  is  well  founded,  and 
should  have  been  sustained. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed. 


JONBSVILLE  MFG.  CO.  v.  SOUTHERN  RT. 

(Supreme   Court   of    South'   Carolina.    Aug.   5, 

1907.) 

1.  TbiaI/— NoNsun.  ^    , 

If  there  is  any  evidence  to  go  to  the  Jury, 
or  if  plaintiff  makes  out  a  prima  facie  case,  a 
nonsuit  win  not  be  granted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Trial,  f  359.] 

2.  Evidence  — Law  of  Otheb  State  — Pbk- 
sumftions. 

The  law  of  Wisconsin  not  having  been 
proved,  it  will  be  presumed  to  be  the  common 


law  as  understood  and  enforced  by  the  courti 
of  South  Carolina. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  f  101.] 

8.  CAKBiEBB—FREioirr— Notice   to   Consion- 

EKS. 

Where  it  was  shown  that  it  was  the  custom 
of  defendant  carrier  to  notify  consignees  of 
arrivals  of  their  goods,  the  presumption  Is  that 
if  the  goods  for  the  loss  of  which  plaintiff  sued 
had  arrived,  notice  would  have  been  given. 
4.  CoioiEBCE  —  Intkbstate  Cokmebce  —  Lia- 
bility OF  Initial  Cabbieb. 

Code  1902,  §  2176,  makes  the  Initial  car- 
rier  liable  for  loss  of  goods  shipped  over  its 
line  and  connecting  lines  unless  a  receipt  in 
writing  is  produced  from  the  connecting  car- 
rier. Held,  that  the  act  is  not  unconstitution- 
al, ai  seeking  to  impose  any  burden  on  inter- 
state commerce. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Commerce,  {  84.] 

6.  Cabbiebs  —  Initial    Cabbikbb  —  Receipt 

FBOU    COSNECTINO   CaBBIEB. 

A  receipt  within  Code  1902.  }  2176,  making 
Initial  carrier  liable  for  loss  of  goods  shipped 
over  it  and  connecting  lines  unless  it  produces 
a  receipt  in  writing,  is  not  required  to  be  in 
any  particular  form,  and  evidence  of  a  freight 
agent  of  the  railroad  company  •  testifying  froio 
a  record  of  bis  office,  known  as  the  "per  diem 
sheet"  that  the  goods  shipped  were  received  on 
a  waybill  on  a  certain  date  and  transferred  to 
a  car  of  another  railroad  company  for  such 
railroad  company,  and  were  receipted  for  by 
them  at  a  certain  hour  on  that  day,  was  suffi- 
cient 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County. 

Action  by  the  Jonesville  Manufacturing 
Company  against  the  Southern  Railway. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Sanders  &  De  Pass  and  Townsend  &  Town- 
send,  for  appellant  J.  Ashby  Sawyer,  for 
respondent 

POPE,  C.  J.  Tills  action  was  begun  on 
August  4,  1005,  by  the  plaintUT  to  recover 
of  the  defendant  railroad  company  the  value 
of  five  cases  of  hosiery  delivered  to  it  at 
Jonesville,  S.  C,  consigned  to  Eaufer,  Smith- 
ing &  Co.,  Milwaukee,  Wis.,  the  same  being 
five  of  a  shipment  of  seven  cases.  The  de- 
fendant admitted  the  receipt  of  the  goods, 
but  alleges  that  they  were  lost  by  a  connect- 
ing carrier,  and  produced  in  evidence  a  con- 
tract of  carriage,  signed  by  both  parties,  by 
which  It  was  agreed  defendant's  liability 
should  be  limited  to  its  own  line.  Also,  by 
its  amended  answer.  It  set  up  loss  by  the  act 
of  God.  The  case  came  on  for  trial  before 
his  honor.  Judge  Geo.  R  Prluce,  and  a  jury 
at  the  June,  1906,  term  of  court  for  Union 
county,  and  resulted  in  a  verdict  of  $313.39  for 
the  plaintiff.  A  motion  for  a  new  trial  hav- 
ing been  refused,  defendant  appealed. 

1.  The  first  question  we  consider  Is  wheth- 
er a  nonsuit  should  have  been  granted.  If 
there  Is  any  evidence  to  go  to  the  Jury,  or  If 
the  plaintiff  makes  out  a  prima  facie  case, 
a  nonsuit  will  not  be  granted.  Norrls  v. 
Cllnkscales,  44  S.  C.  315,  22  S.  B.  1;  Jacobs 

V.  Gllreath,  45  S.  C.  46,  22  KB.  757;  Springs 
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r.  Railway,  46  S.  C.  101,  24  S.  E.  166,  and 
nnmeroos  other  cases.  Here  plaintiff  proved 
delivery  to  tbe  defendant  and  that  the  goods 
were  not  received  by  the  consignee.  Defend- 
ant cont^tds,  however,  that  there  was  no 
evidence  showing  the  goods  did  not  arrive 
at  MilwatUcee,  and  therefore  the  presump- 
tion Is  that  they  did  arrive;  that  the  circuit 
Judge  was  in  error  in  charging  that  It  was 
incmnbent  upon  tbe  railroad  to  give  the  con- 
signee notice  of  the  arrival  of  the  goods  at 
their  destination.  Tbe  last  contention  must 
be  sustained.  Tbe  law  of  South  Carolina 
does  not  reqalre  notice.  Brlstow  v.  Railway, 
72  S.  G.  44,  51  S.  B.  529.  The  law  of  Wis- 
consin, not  having  been  proved,  will  be  pre- 
sumed to  be  the  common  law  as  understood 
and  enforced  by  tbe  courts  of  this  state. 
But.  apart  from  this,  It  was  shown  that  It 
was  the  custom  of  tbe  defendant  to  notify 
Kaufer,  Smithing  &  Co.  of  the  arrival  of 
their  goods,  as  was  done  In  the  case  of  the 
two  cases  received.  The  presumption,  there- 
fore, iB  that.  If  these  goods  had  arrived,  no- 
tice would  have  been  given  to  tbe  consignee. 
Hence,  plaintiff  having  shown  delivery  to 
the  defendant  and  that  Kaufer,  Smithing  & 
Co.  never  received  any  notice  of  their  arrival. 
a  prima  facie  case  was  made  out  and  the 
nonsuit  was  properly  refused. 

2.  Tbe  controlling  question  in  tbe  case  Is 
the  construction  of  section  2176  of  the  Civil 
Code  of  1902,  which  provides:  "In  case  of 
loss  or  damage  to  any  article  or  articles  de- 
livered to  any  railroad  corporation  for  traus- 
portatloa  over  its  own  or  connecting  roads,  the 
initial  corporation  or  corporation  first  re- 
ceiving tbe  same,  shall  in  every  case  be 
liable  for  such  loss  or  damage,  but  may 
discharge  Itself  from  liability  by  the  pro- 
duction of  a  receipt  In  writing,  for  the  said 
article  or  articles  from  the  corporation  to 
whom  It  waB  its  duty  to  deliver  such  article 
or  articles  in  the  regular  course  of  transpor- 
tation. In  which  event,  the  said  connecting 
road  or  roads  shall  be  severally  so  liable,  but 
may  in  succession  and  In  like  manner  dis- 
cbarge themselves  respectively  therefrom; 
but  if  any  such  corporation  shall  willfully 
fall  or  refuse,  upon  reasonable  demand  being 
made  to  it  by  any  party  interested  In  tbe  pro- 
duction of  such  receipt,  to  produce  the  same, 
then  It  shall  not  be  entitled  to  claim  the  bene- 
fit of  such  exemption  in  any  action  against 
tbe  said  railroad  corporation  to  render  it 
liable  for  such  loss  or  damage."  The  circuit 
Indge  charged  and  held.  In  overruling  tbe 
motion  for  a  new  trial,  that  under  this  stat- 
Qte  defendant  was  absolutely  liable  if  It 
(ailed  to  produce  a  receipt  from  its  connect- 
ing carrier.  Defendant  attacked  the  consti- 
tntionallty  of  the  act  as  applied  to  carriers 
beyond  the  borders  of  the  state.  We  think 
the  act  is  constitutional.  It  does  not  seek 
to  Impose  any  burden  on  interstate  com- 
merce. There  is  no  attempt  In  any  way  to 
try  to  prevent  the  carrier  from  making  a 
contract  limiting  Its  liability  to  its  own  road. 


Where  such  a  contract  Is  entered  Into,  how- 
ever, the  road  remains  responsible  until  it 
proves  that  It  did  not  cause  the  loss  or  dam- 
age. The  act  in  question  was  Intended  only 
to  establish  a  rule  of  evidence  by  which  the 
connecting  carrier  could  relieve  Itself  of  such 
liability,  which,  according  to  the  case  of 
Richmond,  etc.,  Railroad  v.  Patterson  To- 
bacco Company,  160  U.  S.  312,  18  Sup.  Ct 
335,  42  L.  Ed.  760,  a  State  has  a  right  to  do. 
The  question  arises,  then:  What  consti- 
tutes a  receipt  In  writing?  Tbe  term  usually 
Implies  a  formal  paper  signed  by  one  party 
and  delivered  to  another.  This  was  doubt- 
less the  meaning  of  receipt  in  tbe  mind  of 
the  circuit  Judge  when  be  charged  the  jury 
in  this  case.  We  do  not,  however,  think 
that  such  a  limitation  should  be  put  upon  the 
act  Its  purpose  was  to  enable  railroads  to 
relieve  themselves  from  liability  for  loss  of 
goods  by  showing  by  written  evidence  that 
they  had  been  delivered  to  a  connecting  car- 
rier. In  the  case  of  Miller  Bros.  v.  Railway, 
33  S.  C.  359,  366,  11  8.  E.  1093,  195©.  9  L.  R. 
A.  S33,  In  which  objection  was  made  to  the 
admission  of  certain  evidence,  thus  raising 
the  identical  question  raised  here,  the  court 
said:  "Without  now  undertaking  to  decide 
whether  there  are  circumstances  under 
which  parol  testimony  may  be  admissible  to 
prove  the  delivery  of  property  by  one  car- 
rier corporation  to  its  next  connecting  line, 
we  think  the  testimony  of  Cudworth  as  to 
the  receipt  of  the  property  by  the  steamship 
line  cannot  be  said  to  be  'merely  oral.'  He 
said  'he  recollected  the  receipt  of  the  goods  by 
referring  to  my  receipts.'  Being  shown  the 
paper,  dated  October  4,  1887  (Exhibit  C), 
he  said:  'That  is  the  original  In  my  band- 
writing.  These  [describing  the  property] 
are  checked  off  as  received.  They  are  rec< 
ords  of  my  office;  duplicates  were  furnished 
the  South  Carolina  Railway  Company,'  etc. 
We  do  not  understand  that  the  act  requires 
tbe  receipt  spoken  of  to  be  in  any  particular 
form.  Tbe  Intention  was  to  require  the  de- 
livering company,  in  order  to  discharge  itself, 
to  produce  such  written  evidence  of  the  re- 
ceipt of  tbe  property  by  the  connecting  car- 
rier to  which  it  is  delivered  as  will  shift  the 
liability  to  account  for  the  property  to  that 
company.  As  it  seems  to  us,  the  paper  dat- 
ed October  4, 1887,  and  signed  by  Alfred  Cud- 
worth  'for  steamer,'  sufficiently  identifies  tbe 
property  received,  and  is  substantially  such 
'receipt  in  writing'  as  to  be  a  discharge  to 
tbe  railroad  company."  Applying  this  lan- 
guage to  the  case  now  under  consideration, 
we  think  there  is  such  production  of  a  re- 
ceipt as  will  prevent  the  circuit  judge  from 
holding  that  there  was  a  total  failure  on  the 
part  of  the  defendant  to  produce  a  receipt  in 
writing,  and  therefore  it  could  not  possibly 
get  a  verdict  in  Its  favor.  Witness  Pollard, 
the  freight  agent  of  the  Mobile  &  Ohio  Rail- 
road Company  at  St  Louis,  testified  from  a 
record  of  bis  office,  known  as  the  "per  dlera 
sheet,"  that  '^e  seven  cases  bl^ed^K^F.  pro- 
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ducts  were  received  at  East  St.  Louis,  June 

4,  1003,  In  Southern  car  No.  24082,  from 
Corintb,  Miss.,  on  waybill  25,  dated  June  1, 
1903;   that  they  were  transferred,  on  June 

5,  1003,  Into  C.  &  A.  car  No.  15173,  which 
was  delivered  to  the  Terminal  Railroad  As- 
sociation at  East  St.  Louis,  111.,  for  the  C. 
&  A.  road  on  June  6,  1003.  and  were  re- 
ceipted for  by  thSm  at  3:45  that  day."  Ac- 
cording to  the  testimony,  the  per  diem  sheet 
accompanies  ail  cars  transferred  from  one 
railroad  company  to  another,  and  is  signed 
by  the  agent  for  both  receiving  and  deliver- 
ing roads,  and  it  is  an  aeltnowledgment  of 
the  receipt  of  the  car  by  the  receiving  com- 
pany. It  Is  to  establish  the  delivery  of  cars 
to  the  railroad  Interested.  This  sheet  was 
also  Introduced  In  evidence  and  was,  accord- 
ing to  the  language  of  the  court  above  cited, 
of  Itself  apart  from  other  records  and  testi- 
mony based  upon  them,  sufficient  receipt  of 
the  goods  by  the  Mobile  &  Ohio  Railroad 
Company. 

This  conclusion,  we  think,  Is  decisive  of 
the  case.  There  are-  other  exceptions,  but 
the  decision  of  this  question  either  decides 
them  or  makes  consideration  of  them  un- 
profitable. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed 
and  the  case  remanded  for  a  new  trial. 


KIRVEN  V.  VIRGINIA-CAROLINA  OHE^I- 

ICAL  CO. 

(Supreme  Court  of  South  Carolina.    Aug.  S, 

1007.) 

1.  JxJDOMERT  — Res  Judicata  — Idbntitt  oj 

ISSUKS. 

A  judgment  in  the  United  States  court 
on  a  note  tor  fertilizers  is  not  res  judicata  in 
an  action  In  a  state  court  for  damages  to  de- 
fendant's crops,  caused  by  the  use  of  such  fer- 
tilizer, where  the  same  question  was  raised  in 
the  United  States  court,  but  was  withdrawn  by 
consent  of  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  §§  1244,  1263.] 

2.  Sam?— Matters  Litigated. 

Under  the  rulings  of  the  United  States 
Supreme  Court,  a  judgment  is  not  res  judicata 
in  a  second  action  on  a  different  cause  of  ac- 
tion, unless  the  question  was  actually  litigated 
in  the  original  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1244.] 

Pope,  C.  J.,  and  Jones,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;    Klugh,  Judge. 

Action  by  J.  P.  Klrven  against  the  Virginia- 
Carolina  Chemical  Company.  Judgment  for 
platntiCr.    Defendant  appeals.    Afilrmed. 

Wilcox  &  Wilcox,  W.  F.  Dargan,  Dargan  & 
Coggeshall,  and  Mitchell  &  Smith,  for  appel- 
lant. E,  O.  Woods,  Geo.  W.  Brown,  and  Ste- 
venson &  Matheson,  for  respondent. 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plahitifl  as  the  result  of  using  certain  fer- 


tilizers In  the  cultivation  of  his  crops,  man- 
ufactured and  sold  to  him  by  the  defendant 

As  the  main  question  herein  Is  whether 
the  Issues  raised  by  the  pleadings  had  already 
been  adjudicated  in  an  action  between  the 
same  parties.  In  the  Circuit  Court  of  the 
United  States,  It  will  be  necessary  to  state 
briefly  the  proceedings  In  the  two  cases. 

On  the  15th  of  November,  1808,  the  Vir- 
ginia-Carolina Chemical  Company,  as  plain- 
tiff, filed  a  complaint  in  the  court  of  common 
pleas  for  Darlington  county,  state  of  South 
Carolina,  against  J.  P.  Klrven,  as  defendant, 
in  which  It  was  alleged  that  on  the  14th  of 
March,  1898,  the  defendant  made  hig  certain 
note,  whereby  he  promised  to  pay  to  the  or- 
der of  S.  M.  McCall  $2,228  on  the  25tb  of 
October  thereafter,  that  the  said  note  was 
Indorsed  for  value  to  the  plaintiff,  and  that 
no  part  thereof  bad  been  paid.  On  the  30th 
of  November,  1808,  his  honor.  Judge  Watts,  on 
motion  of  plaintiff's  attorneys,  granted  an 
order  that  the  cause  be  discontinued,  with- 
out prejudice  to  the  right  of  the  plaintiff  to 
commence  another  action  at  such  time  as  It 
might  be  advised.  On  the  11th  of  April,  1003, 
the  Virginia-Carolina  Chemical  Company  filed 
a  complaint  In  the  United  States  Circuit 
Court,  setting  forth  the  facts  mentioned  in 
the  first  complaint.  On  the  30th  of  May, 
1903,  the  defendant,  J.  P.  Klrven,  served  an 
answer  to  the  complaint,  In  which  be  set  up 
the  following  defenses:  First.  That  S.  M. 
McCall  was  the  owner  of  the  fertilizers  for 
which  said  note  was  given ;  that  at  the  time 
the  note  was  assigned  to  the  plaintiff,  and  at 
the  time  of  the  commencement  of  said  action, 
S.  M.  McCall  and  the  defendant,  J.  P.  Klrven, 
were  residents  and  citizens  of  the  state  of 
South  Carolina,  and  therefore  that  the  Cir- 
cuit Court  of  the  United  States  was  without 
jurisdiction.  Second.  That  the  plaintiff  was 
a  foreign  corporation,  and  could  not  maintain 
the  action,  for  the  reason  that  It  had  failed 
to  comply  with  the  requirements  of  the  stat- 
ute relative  to  foreign  corporations  doing 
business  In  this  state.  Third.  "That  the  note 
sued  upon  in  this  action  was  given  by  the  de- 
fendant to  S.  M.  McCall  for  fertilizers,  for 
which  he  agreed  to  pay  a  sound  price,  which 
Is  set  forth  In  the  note  sued  upon,  and  were 
purchased  for  the  use  of  the  defendant  him- 
self and  his  tenants  and  customers  in  making 
a  crop  for  the  year  In  which  the  said  note 
was  given,  but  the  said  fertilizers  were  so 
unskillfully  manipulated  and  manufactured 
and  prepared,  and  were  of  such  Inferior  qual- 
ity, that,  Inster.d  of  being  of  benefit  to  the 
crops  of  defendant  and  his  tenants  and  cus- 
tomers to  whom  he  furnished  the  same,  they 
were  deleterious  and  destructive  to  the  croi>s 
and  destroyed  the  same  In  large  part,  and 
there  was  an  entire  failure  of  consideration 
to  the  defendant  for  said  note."  On  the  12th 
of  April,  1004,  his  honor,  W.  H.  Brawley, 
United  States  judge,  gniuted  leave  to  the  de- 
fendant, J.  P.  Klrven,  to  file  such  additional 
answer  or  counterclaim  as  he  might  be  ad- 
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vised.  On  the  6tli  of  March,  1905,  the  de- 
feadaut,  J.  P.  Kirren,  filed  blB  answer,  re- 
citing that  he  "by  leare  of  the  court  first 
tiad  and  obtained  flies  this,  bis  supplemental 
answer,  hereby  withdrawing  any  former  an- 
swer heretofore  filed  by  him  herein." 

The  amended  answer  contained  the  first 
two  defenses  hereinbefore  mentioned,  and  as 
a  third  defense,  by  way  of  counterclaim,  al- 
leged that  under  attachment  proceedings  In 
Nurtb  Carolina  the  plalntitT  had  In  bis  pos- 
session the  proceeds  of  70  bales  of  cotton, 
amounting  to  $2,450,  belonging  to  the  defend- 
ant, J.  P.  Kirren,  and  for  which  he  demanded 
judgment.  But  the  third  defense,  hereinbe- 
fore mentioned,  was  withdrawn  by  leave  of 
the  court,  and  no  reference  was  thereafter 
made  In  the  pleadings  to  the  defense  of  fail- 
are  of  consideration.  Consequently,  during 
the  progress  of  the  trial,  when  the  defendant, 
J.  P.  Klnren,  conunenced  to  testify  about  the 
crops,  his  honor,  the  United  States  Judge, 
promptly  ruled  that  such  testimony  was  not 
admissible,  and  excluded  It.  In  that  action 
the  jury  rendered  a  rerdlct  in  favor  of  the 
plaintiff  for  $911.07,  and  on  the  4th  of  April, 
1905,  Judgment  was  duly  antered  thereon. 
On  the  11th  of  October,  1906,  a  certified  rec- 
ord of  •the  said  judgment  was  filed  in  the 
office  of  the  clerk  of  the  court  of  common 
pleas  for  Darlington  county.  On  the  8th  of 
February,  1904  (before  Judgment  was  entered 
in  the  Circuit  Court  of  the  United  States), 
J.  P.  KIrven  commenced  the  present  action 
in  the  conrt  of  common  pleas  for  Darlington 
county  against  the  Virginia-Carolina  Chem- 
ical Company,  alleging  that  said  defendant 
caused  damage  to  his  crops  in  the  simi  of  $1,- 
995  by  reason  of  selling  to  bim  acid  phosphate 
and  dissolved  bone  which  "bad  been  manu- 
factured with  such  gross  negligence  and  want 
of  skill  that,  instead  of  being  advantageous 
to  the  crops  to  which  they  were  applied,  they 
destroyed  the  same  In  large  part,  and  were 
not  only  worthless  to  the  plaintiff,  but  by 
destroying  his  crops  damaged  him  very  heavi- 
ly." The  answer  of  the  defendant  to  this 
complaint  was  practically  a  denial.  Sub- 
sequently, however,  leave  was  granted  for  It 
to  file  a  supplemental  answer,  whereupon  it 
set  up  as  a  defense  that  the  issues  in  this  ac- 
tion were  adjudicatedj  or  could  have  been 
determined,  in  the  action  in  the  Circuit  Court 
of  the  United  States.  The  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $1,905. 

In  their  argument  the  appeiiaut's  attor- 
neys state  that  the  main  issue  In  the  case 
is  whether  the  Judgment  rendered  in  the  Cir- 
cuit Court  of  the  United  States  on  the  note 
given  for  the  fertilizers,  and  here  alleged  to 
have  destroyed  plaintiff's  crop,  did  not  adju- 
dicate all  Issues  between  the  same  parties  In 
this  cause.  As  a  prellminnry  question.  It  will 
be  necessary  to  determine  what  force  and 
effect  Is  to  be  accorded  the  Judgment  ren- 
dered in  the  Cirtniit  Conrt  of  the  United 
States.  When  the  court  derives  its  Jurisdic- 
tion from  the  citizenship  of  the  parties,  and 


no  question  is  raised  in  the  case  involving  a 
right  under  the  Constitution  or  laws  of  the 
United  States,  then  the  Judgment  of  the 
court  of  the  United  States  is  only  entitled 
in  a  state  court  to  the  force  and  effect  it 
would  have  had  if  it  had  been  rendered  in 
the  state  court  But  in  all  other  cases  the 
court  of  the  United  States  will  determine  the 
question  of  res  Judicata  upon  principles  set- 
tled by  the  Supreme  Court  of  the  United 
States.  Hancock  Nat  Bank  v.  Famum,  176 
U.  8.  640,  20  Sup.  Ct  506,  44  li.  Ed.  019; 
Deposit  Bank  v.  Frankfort,  191  U.  S.  499,  24 
Sup.  Ct  154,  48  L.  Ed.  276;  Gunter  v.  Rail- 
road, 200  U.  S.  273,  26  Sup.  Ct  252,  50  U 
Ed.  477.  In  the  case  heard  by  the  Circuit 
Court  of  the  United  States  the  question  was 
presented  under  a  statute  of  the  United 
States  whether  tbe  assignee  of  the  note  had 
the  right  to  maintain  the  action.  When  the 
judgment  was  urged  as  a  bar  to  tbe  action  in 
the  state  court  a  federal  question  was  pre- 
sented, and  must  be  determined  in  accordance 
with  the  decisions  of  the  United  States  Su- 
preme Court. 

Tbe  appellant's  attorneys  In  their  argument 
say:  "Speaking  generally,  it  may  be  said 
that  the  decisions  of  these  courts  establish 
that,  when  tbe  second  suit  Involves  the  same 
claim  as  the  first  the  Judgment  In  the  first 
case  Is  an  absolute  bar,  not  only  to  tbe  mat- 
ters actually  litigated,  but  as  to  every  matter 
that  might  have  been  litigated;  that.  If  the 
second  suit  Is  upon  an  entirely  different 
claim,  the  estoppel  only  extends  to  the  mat- 
ter decided" — and  cite  the  leading  case  of 
Cromwell  v.  Sac  County,  94  U.  S.  351,  24 
L.  Ed.  105,  In  which  Mr.  Justice  Field,  In 
behalf  of  the  court,  thus  states  the  principle: 
"In  considering  the  operation  of  this  judg- 
ment. It  should  be  borne  la  mind,  as  stated 
by  counsel,  that  there  Is  a  difference  between 
the  effect  of  a  judgment  as  a  bar  or  estoppel, 
against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand,  and  its  ef- 
fect as  an  estoppel  In  another  action  between 
the  same  parties  upon  a  different  claim  or 
cause  of  action.  In  tbe  former  case  the  judg- 
ment, if  rendered  upon  the  merits,  constitutes 
an  absolute  bar  to  a  subsequent  action.  It 
is  a  finality  as  to  tbe  claim  or  demand  in  con- 
troversy, concluding  parties  and  those  in 
privity  with  them,  not  only  as  to  every  mat- 
ter which  was  offered  and  received  to  sus- 
tain or  defeat  the  claim  or  demand,  but  as  to 
any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose.  Thus, 
for  example,  a  Judgment  rendered  upon  a 
promissory  note  is  conclusive  as  to  the  valid- 
ity of  tbe  instrument  and  tbe  amount  due 
upon  it,  although  it  be  subsequently  alleged 
that  perfect  defenses  actually  existed,  of 
which  no  proof  was  offered,  such  as  forgery, 
want  of  consideration,  or  payment.  If  such 
defenses  were  not  presented  in  tbe  action, 
and  establlsiied  by  competent  evidence,  the 
subse(iuent  allegations  are  as  conclusive,  so 
far  as  future  proceedings  at^w  are  jcou- 
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cerned,  as  tbough  the  defeuses  never  existed. 
The  language,  therefore,  which  Is  so  often 
used,  that  a  judgment  estops  not  only  as  to 
every  ground  of  recovery  or  defense  actually 
presented  In  the  action,  but  also  as  to  every 
ground  which  might  have  been  presented.  Is 
strictly  accurate  when  applied  to  the  demand 
or  claim  in  controversy.  Such  demand  or 
claim,  having  passed  Into  Judgment,  cannot 
again  be  brought  into  litigation  between  the 
parties  In  proceedings  at  law,  upon  any 
ground  whatever.  But,  wbere  the  second  ac- 
tion between  the  same  parties  Is  upon  a  dif- 
ferent claim  or  demand,  the  judgment  In  the 
prior  action  operates  as  an  estoppel  only  as 
to  those  matters  In  issue  or  points  contro- 
verted upon  the  determination  of  which  the 
finding  or  verdict  was  rendered.  In  all  cases, 
therefore,  where  It  Is  sought  to  apply  the  es- 
toppel of  a  Judgment  rendered  upon  one 
cause  of  action  to  matters  arising  In  a  suit 
upon  a  different  cause  of  action,  the  inquiry 
must  always  be  as  to  the  point  or  question 
actually  litigated  and  determined  In  the 
original  action,  not  what  might  have  been 
thus  litigated  and  determined.  Duly  upon 
such  matters  Is  the  Judgment  conclusive  in 
another  action." 

The  present  action  and  that  in  the  Circuit 
Court  of  the  United  States,  it  is  true,  were 
between  the  same  parties,  but  upon  a  differ- 
ent claim  or  demand;  one  being  upon  a  prom- 
issory note  and  the  other  for  unliquidated 
damages,  arising  from  the  destruction  of 
plalntllTs  crops,  through  the  alleged  gross 
negligence  on  the  part  of  the  defendant  In 
the  manufacture  of  the  fertilizers  used  upon 
said  crops.  Therefore  plaintiff  Is  not  es- 
topped from  raising  this  question  unless  It 
was  actually  litigated  and  determined  In  that 
action.  The  record,  however,  shows  that  the 
claim  upon  which  this  action  is  based  was 
withdrawn  and  not  abandoned,  and  that, 
when  J.  P.  Klrven  offered  to  Introduce  testi- 
mony as  to  the  crops,  his  honor,  the  presiding 
Judge,  ruled  that  It  was  Incompetent. 

The  first  and  second  exceptions  are  over- 
ruled. 

The  third  exception  cannot  be  sustained, 
for  the  reason  that,  when  the  charge  Is  con- 
sldered  in  Its  entirety,  It  will  be  seen  that  It 
Is  not  susceptible  of  the  inferences  which  the 
appellant  has  drawn  from  It. 

The  fourth  exception  must  be  overruled,  as 
the  fact  that  In  a  number  of  instances  In 
which  the  fertilizers  were  used  the  crops 
were  destroyed  afforded  some  evidence  tend- 
ing to  show  that  the  fertilizers  were  worth- 
less and  deleterious  to  the  crops. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  (concurring).  The  question 
of  res  Judicata  Is  close  and  difficult,  but  I 
think  the  conclusions  reached  by  Mr.  Jus- 
tice OARY  are  right  on  principle  and  author- 
ity. The  Virginia-Carolina  Cliemlcal  Com- 
pany, defendant  In  this  action,  sued  the  plain- 


tiff, Klrven,  In  the  federal  court  on  notes  ag- 
gregating $2,228,  given  for  the  purchase  mon- 
ey of  fertilizers.  Kirven  set  up,  among  other 
defenses,  failure  of  consideration,  in  that  the 
fertilizers  were  not  only  worthless,  but  posi- 
tively deleterious.  Subsequently  this  defense 
was  withdrawn,  and  on  the  trial  of  other 
Issues  the  defendant  recovered  Judgment  for 
$1,723.40.  While  the  suit  on  these  Issues 
was  pending  in  the  federal  court,  Kirven 
commenced  action  against  the  Virginia-Caro- 
lina Chemical  Company  In  the  court  of  com- 
mon pleas  for  Darlington  county  to  recover 
damages  to  his  crop  from  the  use  of  tlie  fer- 
tilizer for  which  the  notes  were  given;  the 
essience  of  the  complaint  being  contained  in 
this  paragraph:  "That  the  said  fertilizers,  to 
wit,  acid  phosphate  and  dissolved  bone,  had 
been  manufactured  with  such  gross  negligence 
and  want  of  slilll  that.  Instead  of  being  of  ad- 
vantage to  the  crops  to  which  they  were  ap- 
plied, they  destroyed  the  same  In  large  part 
and  were  not  only  worthless  to  the  plaintiff, 
but,  by  destroying  his  crops,  damaged  blm 
very  heavily,  and  by  the  Injury  which  was  In- 
flicted on  his  crop  of  cotton  and  corn,  by  fer- 
tilizers which  w%re  manufactured  and  sold  for 
use  upon  them,  he  was  damaged  In  the  sum 
of  $1,095  and  costs."  The  Virginia-Carolina 
Chemical  Company  answered  by  a  general  de- 
nial, but,  after  the  determination  of  the  suit 
on  the  notes,  by  supplemental  answer  alleged 
that  the  claims  set  up  by  Kirven  had  been 
adjudicated  in  the  action  on  the  notes  In  the 
federal  court.  Having  Introduced  the  rec- 
ord In  the  federal  court,  on  this  ground  the 
defendant  requested  the  state  court  to  direct 
a  verdict  in  Its  favor.  It  Is  clear  that  Kir- 
ven's  claim  might  have  been  set  up  as  a 
counterclaim  In  the  federal  court;  and  the 
appellant  first  contends  that  the  Code  of  Civil 
Procedure  of  1902  expressly  requires  all 
counterclaims  to  be  set  up  In  the  answer. 
This  position  Is  thoroughly  unsound. 

Section  170,  which  Is  relied  on.  Is:  "The 
answer  of  the  defendant  must  contain:  (1) 
A  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted  by 
the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief. 
(2)  A  statement  of  any  new  matter  consti- 
tuting a  defense  or  a  counter-claim.  In  ordi- 
nary and  concise  language,  without  repeti- 
tion." All  that  this  means  is  that  any  paper 
purporting  to  be  an  answer  must  contain  ei- 
ther a  denial  of  a  material  allegation  of  the 
complaint  or  new  matter  constituting  a  de- 
fense or  a  counterclaim,  or  it  will  be  no  an- 
swer. It  cannot  In  any  view  be  considered 
a  legislative  enactment  that  any  separate 
cause  of  action  which  might  have  been,  but 
was  not,  used  as  a  counterclaim,  shall  not  be 
available  in  a  separate  action.  There  are 
such  enactments  in  the  Codes  of  some  states, 
but  they  are  very  diSerecU  from  section  170 
of  our  Code.  The  Codes  of  California  and 
Minnesota  are  examples.  Brosnan  v.  Kram- 
er, 66  Pac.  079,  135  Cl 
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7  Minn.  356  (Gil.  282).  Mr.  Pomeroy  clearly 
lays  down  the  rule  that  provisions  for  the 
counterclaim,  such  as  are  contained  In  our 
Code,  do  not  preclude  tbe  defendant  from 
bringing  a  separate  suit  on  a  cause  of  ac- 
tion Tfbich  might  have  been  set  up  as  a 
counterclaim.     Pomeroy's  Rem.  {  804. 

Counsel  for  appellant  strongly  argued,  how- 
ever, even  if  this  is  true,  as  a  general  rule 
"tbis  role  does  not  apply  where  the  subject- 
matter  of  the  set-off  or  counterclaim  was  in- 
rolred  and  adjudicated  In  the  former  action 
In  such  wise  that  the  judgment  therein  nec- 
es.-^arily  negatives  the  facts  on  which  the  de- 
fendant would  liave  to  rely  In  order  to  es- 
tablish bis  demand."  This  statement  of  an 
exception  to  the  general  rule,  taken  from 
2!  Cyc.  1202,  may  be  accepted  as  true,  yet  I 
tin  not  think  this  case  falls  under  It.  Had 
Kirven  gone  to  trial  on  the  plea  of  failure  of 
consideration,  saying  nothing  of  bis  counter- 
claim for  damages,  and  had  lost  on  that  Is- 
sue, the  judgment  would  have  been  conclusive 
that  there  was  no  failure  of  consideration,  and 
hence  obviously  no  basis  for  a  separate  ac- 
tion for  damages  for  Injury  done  by  the  fer- 
tilizer sold.  The  case  In  that  condition  would 
have  been  within  the  exception.  But  he  had 
bis  election  to  use  the  fact,  if  fact  it  be,  of 
the  worthlessness  of  the  fertilizer  as  a  de- 
iea»e  by  pleading  failure  of  consideration,  or, 
by  separate  suit,  assert  as  a  distinct  cause 
of  action  the  fiertillzer  to  be  positively  delete- 
rious, and  claim  damages  for  the  injury 
which  resulted  from  its  use.  Inasmuch  as 
he  did  not  submit  the  Issue  of  failure  of  con- 
iideration  in  the  federal  court,  the  judgment 
In  that  court  did  not  adjudicate  that  there 
wag  no  defect  in  the  goods  or  injury  from 
their  use.  It  only  precluded  Kirven  from 
setting  up  defects  as  a  defense  ever  there- 
after on  the  familiar  rule  that  a  defendant 
must  set  up  all  his  defenses  or  lose  the  benefit 
of  them.  Therefore,  as  a  defense,  failure  of 
consideration  was  gone.  But  when  Kirven 
elected  not  to  use,  as  a  defense,  the  fact  of 
worthlessness,  which  might  have  been  avail- 
able in  the  action  of  the  Virginia-Carolina 
Chemical  Company  against  him,  he  was  not 
precluded  from  using  the  very  different  facts 
of  deleteriousness  and  positive  Injury  caused 
by  appellant's  alleged  negligence  In  the  man- 
ofactore  of  the  fertilizer  as  the.basls  of  an  in- 
dependent  cause  of  action.  Having  such  a 
canse  of  action  against  the  yirglnia-Carolina 
Chemical  Company,  Kirven  had  a  right  to 
thoose  his  own  time  and  his  own  tribunal  for 
Userting  it,  and  could  not  be  forced  to  assert 
it  at  the  time  and  before  the  tribunal  chosen 
by  tbe  company.  This  conclusion  is,  I  think, 
Id  accord  with  the  principles  laid  down  in 
Hart  V.  Bates,  17  S.  C.  40.  The  reason  for  it 
It  thus  clearly  stated  In  tbe  lucid  opinion  of 
Judge  Sanford,  in  Brown  v.  Bank,  132  Fed. 
450,  452,  66  C.  C.  A.  293:  "The  reason  for 
this  rule  Is  that  the  damages  resulting  from 
the  plaintiff's  wrongful  act  may  be  indeter- 


minate, or  may  not  have  entirely  accrued, 
when  he  brings  his  action,  and  it  might  be 
unjust  or  Inequitable  to  permit  him  to  de- 
termine the  time  when  the  defendant  must 
present  and  prove  bis  claim  for  the  damages 
which  he  has  suffered  from  the  breach  of  the 
plaintiff's  contract."  In  Cromwell  v.  Sac 
County,  94  U.  S.  351,  24  L.  Ed.  195,  Justice 
Field  uses  this  langiuge:  "But,  where  the 
second  action  between  the  same  parties  is 
upon  a  different  claim  or  demand,  the  judg- 
ment In  the  prior  action  operates  as  an  estop- 
pel only  as  to  those  matters  iu  issue  or  points 
controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered. 
In  all  cases,  therefore,  where  It  is  sought  to 
apply  the  estoppel  of  a  judgment  rendered 
upon  one  cause  of  action,  the  Inquiry  must 
always  be  as  to  the  point  or  question  actual- 
ly litigated  and  determined  in  the  original 
action,  not  what  might  have  been  thus  liti- 
gated and  determined.  Only  upon  such  mat- 
ters is  the  judgment  conclusive  in  another 
action."  This  language  is  quoted  with  ap- 
proval In  Willoughby  v.  Railroad  Co.,  52  8. 
C.  174,  29  S.  B.  629,  where,  however,  the 
doctrine  of  res  judicata  was  held  to  apply 
because  the  very  questions  made  in  the  sec- 
ond suit  had  been  actually  litigated  and  de- 
cided in  tbe  first 

It  has  been  repeatedly  held  that  a  judg- 
ment for  tbe  purchase  price  of  goods  does 
not  preclude  a  separate  action  against  the 
seller  for  breach  of  warranty,  and  the  prin- 
ciple has  been  extended  to  other  like  cases, 
unless  the  pmrchaser  had  set  up  the  breach 
as  a  defense  or  counterclaim.  Black  on  Judg- 
ments, §§  761-769;  Van  Fleet  on  Former  Ad- 
judication, U  168-170;  23  Cyc.  1202;  Pome- 
roy's Rem.  {  804;  24  Am.  &  Eng.  Enc.  785, 
Riley  v.  Hale,  33  N.  E.  491,  158  Mass.  240; 
Dewsnap  et  al.  v.  Davidson,  26  Atl.  902,  18 
R.  I.  98;  Jones  v.  Witousek  et  al.,  86  N.  W. 
59,  114  Iowa,  14;  Uppfalt  v.  Woermann  et 
al.,  46  N.  W.  419,  30  Neb.  189;  Kennedy  v. 
Davisson,  S3  S.  E.  291,  46  W.  Va.  433 ;  Van 
Epps  T.  Harrison  (N.  Y.)  40  Am.  Dec.  326, 
note;  Johnson  v.  Reeves  (Oa.)  37  S.  E.  980, 
112  Ga.  690;  Pub.  Ass'n  v.  Fisher,  54  N.  W. 
759,  95  Mich.  274;  Oreen  t.  Bank,  supra. 
Cases  like  Ryan  t.  ASBOciatlon,  50  S.  C.  185, 
27  S.  E.  618,  62  Am.  St  Rep.  831,  are  not  op- 
posed  to  this  conclusion.  There  Ryan  sued 
to  recover  double  the  sum  alleged  to  have 
been  received  by  the  defendant  association 
for  usurious  Interest  The  charging  of  usur- 
ious Interest  was  under  the  statute  a  defense 
to  the  action  on  the  debt,  but  the  penalty 
was  recoverable  as  a  counterclaim  or  in  a 
separate  action  only  for  usurious  interest 
actually  received.  Before  any  action  was 
brought  on  the  debt  usurious  interest  had 
been  charged,  but  not  received.  To  this  ac- 
tion, therefore,  Ryan  had  a  defense  for  usury, 
but  no  counterclaim  for  a  penalty.  He  did 
not  set  up  the  defense,  and  therefore  it  was 
held,   after  Judgment  ag^in||,y  ^Igt^^^^l^ 
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debt,  the  defense  of  usury  was  forever  shut 
off,  just  88  the  defense  of  payment  would 
have  been.  It  was  held,  further,  that  the 
excess  of  Interest  having  been  received,  not 
on  the  contract,  but  on  the  Judgment  into 
which  the  agreement  had  been  merged,  the 
penalty  could  not  be  recovered.  But  it  was 
not  held  nor  Intimated  that,  if  usurious  In- 
terest be  received  on  a  contract  before  Judg- 
ment, the  debtor  could  not  bring  a  separate 
action  for  the  penalty,  though  he  had  chosen 
not  to  set  up  the  defense  of  usury  against  the 
suit  on  the  contract  On  the  contrary,  the 
opinion  was  expressed  that  he  could  bring 
such  an  action  without  having  set  up  the  de- 
fense of  usury  It  is  difficult  to  understand 
how  the  failure  of  the  crops  on  the  land, 
where  the  fertilizer  In  question  was  used, 
could  have  been  caused  by  negligence  In  Its 
manufacture,  but  there  was  much  evidence 
for  the  consideration  of  the  jury  on  that 
point,  and  the  judgment,  therefore,  cannot 
be  reversed  for  an  .entire  lack  of  testimony 
to  sustain  It. 

POPE,  C.  J.  (dissenting).  Being  unable  to 
concur  In  the  opinion  of  Mr.  Justice  GARY,  I 
state  briefly  my  views. 

The  Code  of  Civil  Procedure  of  1002  (sec- 
tion 170)  provides:  "The  answer  of  the  de- 
fendant must  contain:  (1)  A  general  or-spe- 
cial  denial  *  *  * .  (2)  A  statement  of  any 
new  matter  constituting  a  defense  or  counter- 
claim In  ordinary  and  concise  language,  with- 
out repetition."  Section  171  provides:  "The 
counter-claim  mentioned,  in  the  last  section 
must  be  one  existing  in  favor  of  the  defend- 
ant, against  a  plaintiff  between  whom  a  sev- 
eral judgment  might  be  had  in  the  action, 
and  arising  out  of  the  following  causes  of 
action:  (1)  A  cause  of  action  arising  out  of 
the  contract  or  transaction  set  forth  In  the 
complaint  as  the  foundation  of  the  plaintiff's 
claim  or  connected  with  the  subject  of  the 
action.  (2)  In  an  action  arising  on  contract, 
any  other  cause  of  action  arising  also  on  con- 
tract, and  existing  at  the  commencement  of 
the  action.  The  defendant  may  set  forth  by 
answer  as  many  defenses  and  counter-claims 
as  he  may  have,  whether  they  be  such  as  here- 
tofore have  been  denominated  legal  or  equi- 
table, or  both.  They  must  each  be  separate- 
ly stated,  and  refer  to  the  causes  of  action 
which  they  are  intended  to  answer,  in  such 
manner  that  they  may  be  intelligibly  dis- 
tinguished." 

For  a  proper  understanding  of  the  spirit 
which  prompted  these  sections.  It  will  be 
necessary  to  refer  briefly  to  the  state  of  pro- 
cedure as  it  existed  at  the  time  of  the  adop- 
tion of  the  Code.  It  will  be  remembered  that 
prior  thereto  tribunals  for  the  trial  of  ques- 
tions of  law  were  separate  and  distinct  from 
those  which  had  to  deal  with  equity  issues. 
Likewise  there  were  numerous  forms  in  ac- 
cordance with  which  it  was  necessary  to  bring 
the  various  classes  of  cases  then  existing. 


Consequently  all  procedure  was  fraught  with 
much  technicality.  Choice  of  a  wrong  form 
or  failure  to  distinguish  between  legal  and 
equitable  Issues  often  proved  fatal  to  causes 
of  action.  With  the  progress  of  the  science, 
however,  it  was  Impossible  that  such  a  state 
of  affairs  could  continue.  Formality  bad  to 
give  place  to  materiality.  The  relief  sought 
was  embodied  In  the  Code,  which  provided 
for  the  abolition  of  all  distinction  between 
suits  in  equity  and  actions  at  law  and  the 
abolition  of  all  common-law  forms  and  the 
establishment  of  one  form  to  be  known  as 
the  civil  action.  It  was  Intended  that  the 
new  procedure  should  be  highly  remedial. 
Instead  of  having  to  spilt  action  and  bring 
law  Issues  in  law  courts  and  equity  Issues 
in  equity  courts,  or  law  defenses  In  law 
courts  and  equity  defenses  in  equity  courts, 
there  was  to  be  but  one  action,  in  which  all 
joined  In  interest  must  be  made  parties  and 
every  question  connected  with  the  case  was 
to  be  adjudicated.  Lltigration  would  be  thus 
convenlenced  and  multiplicity  of  suits  pre- 
vented. 

Proceeding  to  carry  out  this  design,  the 
framera  of  this  legislation  were  met  with 
cases  in  which,  although  It  might  be  an  ad- 
vantage to  litigants  to  pursue  a  certain 
course,  yet  there  was  no  special  advantage 
to  be  gained  as  a  matter  of  public  policy. 
Others  occurred  In  which  justice  and  public 
policy  demanded  certain  methods  of  proced- 
ure. In  providing  for  the  former  permis- 
sive words  were  used,  while  in  the  latter 
cases  the  language  is  mandatory.  Atten- 
tion Is  called  to  this  for  the  purpose  of  em- 
phasizing the  word  "must"  in  the  act  now 
under  consideration.  The  Legislature  hav- 
ing used  the  term,  this  court  must  take  for 
granted  that  It  was  used  advisedly  and  for 
the  purpose  of  remedying  some  existing  evil. 
It  has  no  authority  to  hold  that  the  term  was 
used  Inadvertently.  The  act  also  provides 
that  the  defendant  may  set  up  as  many  de- 
fenses or  counterclaims  as  he  has,  however 
Inconsistent  they  are  with  each  other.  This 
is  to  give  him  the  benefit  of  all  his  claims. 
Construing  this  clause  with  the  whole  act 
the  strong  Implication  is,  if  he  fail  to  set  up 
any  one  of  his  defenses  or  counterclaims,  he 
is  after  judgment  precluded,  from  again  as- 
serting what  might  have  been  bis  right  This 
Is  the  only  construction  consistent  with  the 
mandatory  injunction  as  to  what  the  answer 
shall  contain.  Of  course,  it  does  not  apply 
to  defenses  or  claims  not  Included  in  the 
statute.  The  law  gives  the  defendant  an  op- 
portunity, but  does  not  attempt  to  compel 
him  to  take  advantage  of  It;  that  Is,  it  does 
not  attempt  to  say  that  he  shall  set  up  all 
of  bi9  claims  and  defenses.  Under  our  stat- 
ute one  action  makes  a  flaality.  Pomeroy  in 
his  work  on  Remedies  (section  804)  says,  in 
the  absence  of  statutory  provision.  It  is  not 
necessary  to  plead  counterclaims  in  defense. 
Impliedly,  however,  where.  statute|  does  re- 
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qaire  It,  all  daims  and  defenses  must  be 
set  up. 

Is  the  statute  above  quoted  applicable  to 
tbe  case  now  under  consideration?  Section 
171  provides,  among  otber  things,  that  coun- 
terclaims mentioned  in  the  preceding  section 
must  exist  In  favor  of  the  defendant  against 
tbe  plaintiff,  and  must  arise  out  of  the  same 
transaction  or  be  connected  with  the  subject- 
matter  of  tbe  suit  This  language,  while 
to  some  extent  indefinite,  is  sufflclentlj-  clear 
to  remove  all  doubt  from  this  case.  It  seems 
plain  that  tbe  claim  on  which  tbe  action  here 
Is  brought  arose  out  of  the  transaction  as  to 
the  fertilbser.  But,  If  this  be  doubted,  cer- 
tainly no  one  can  doubt  but  that  it  Is  connect- 
ed with  tbe  subject-matter  of  the  former 
suit.  Tbe  fertillEer  sold  was  productive  of 
the  alleged  damage  here  sought  to  be  recov- 
ered for.  Therefore  It  should  bave  been 
set  up  as  a  defenre.  There  are  no  cases  exact- 
ly in  point,  but  McAllley  v.  Barber,  4  S.  0. 
48,  and  Rice  v.  Mahaffey,  9  8.  C.  282,  to 
some  extent  support  tbe  position  taken. 

But,  aside  from  tbe  statutory  provision, 
there  is  a  strong  ground  for  holding  that  the 
plaintiff  here  cannot  now  maintain  tbis  ac- 
tion. Tbe  general  rule  will  not  be  doubted 
that  a  direct  final  judgment  of  a  court  of 
competent  Jurisdiction  on  the  same  subject- 
matter,  between  the  parties  and  privies  in 
law  or  estate,  Is  conclusive,  and  cannot  be 
re-examined  in  a  subsequent  action  in  tbe 
same  or  any  other  court.  Manlgault  v.  Deas, 
Bailey's  Eq.  293;  McDowall  v.  McDowall, 
Bailey's  Eq.  326;  Davis  v.  Murphy,  2  Rich. 
Law,  560,  45  Am.  Dec.  749 ;  Hart  v.  Bates,  17 
S.  C.  35.  The  difficulty,  however,  arises  in 
the  application  of  the  rule.  What  constitutes 
the  same  subject-matter  and  what  are  the 
Issues  decided?  The  rule  as  laid  down  by 
Taylor  on  Evidence  (volume  2,  {  1513),  that, 
"except  in  special  cases,  tbe  plea  of  res 
judicata  applies  not  only  to  points  upon 
which  tbe  court  was  actually  required  to 
form  an  opinion  and  pronounce  Judgment, 
but  to  every  point  which  properly  belonged 
to  tbe  litigation  and  which  the  parties,  ex- 
ercising reasonable  diligence,  might  bave 
brought  forward  at  the  time,  is  supported  by 
much  authority.  24  A.  ft  E.  Ency.  of  Law, 
781;  Ontram  v.  Morewood,  3  East,  346; 
Gould  V.  Railway,  91  U.  S.  528,  23  t,.  Ed.  416; 
Henderson  v.  Henderson,  3  Hare,  115;  Staf- 
ford V.  Clark,  2  Ring.  382;  Miller  v.  Covert, 
1  Wend.  (N.  Y.)  487 ;  Bagot  v.  Williams,  8  B. 
*  C.  241;  Roberts  v.  Helm,  27  Ala.  678; 
Dunham  v.  Bower,  77  N.  Y.  76,  33  Am.  Rep. 
570;  Cromwell  v.  Sac  County,  94  U.  S.  351,  24 
L.  Ed.  195;  Dowell  v.  Applegate,  152  U.  S. 
327, 14  Sup.  Ct.  611,  38  L.  Ed.  463;  and  numer- 
ous other  United  States  cases.  Equally  well 
founded  Is  tbe  principle  that  a  party  cannot 
split  up  bis  defenses.  Beloit  v.  Morgan,  7 
Wall.  (U.  S.)  619.  19  L.  Ed.  205;  Henderson 
V.  Henderson,  supra;  Gunter  v.  Railway, 
200  n.  S.  273,  26  Sup.  Ct  252,  50  L.  Ed.  477. 

Without  passing  on  these  questions,  how- 


ever, we  proceed  to  the  principle  that  seems 
conclusive  of  the  case.  Without  conflict 
are  tbe  authorities  in  holding  that  where 
judgment  goes  against  tbe  defendant  and  be 
afterwards  sues  tbe  plaintiff  on  a  cross- 
claim,  which  he  might  have  presented  in  tbe 
first  suit  but  did  not  If  the  facts  which  be 
must  establish  to  authorize  bis  recovery  pre 
inconsistent  with  tbe  facts  on  which  the 
plaintiff  recovered  in  tbe  first  action,  or  In 
direct  opposition  to  them,  the  former  Judg- 
ment is  a  bar.  Black  on  Judgments,  {  676: 
23  Cyc.  1202;  Ryan  v.  Association,  50  S.  C. 
187,  27  S.  B.  618.  62  Am.  St  Rep.  831 ;  Blair  v. 
Bartlett  76  N.  Y.  150,  81  Am.  Rep.  455 ;  Blge- 
low  on  Estoppel  (2d  Ed.)  p.  36;  Reichert  v. 
Krass,  41  N.  E.  835,  13  Ind.  App.  348;  Dun- 
1  ham  V.  Bower,  supra;  Association  v.  Wel- 
;  ling  (0.  C.)  116  Fed.  100;  Fay6rweather  v, 
1  Ritch,  195  U.  S.  301,  25  Sup.  Ct  58,  49  L.  Ed. 
I  193.  This  rule  is  founded  on  grounds  of 
reason  and  public  policy.  Without  It  tbe  con- 
clusiveness of  judgments  would  become  a 
wlU-o-tbe-wisp,  a  mere  phantom  existing 
in  the  Imagination  of  minds.  The  second 
court  obtaining  jurisdiction,  if  it  sustains  the 
claim  of  the  plaintiff,  would  In  effect  reverse 
the  decision  of  the  former  com-t  and  make 
It  a  mere  nullity  In  many  cases.  A  state  of 
facts  found  to  exist  by  a  Jury  of  12  men 
could  be  declared  by  12  others  not  to  exist. 
Never  could  a  plaintiff,  who  recovered  judg- 
ment In  an  action,  feel  assured  that  the 
defendant  was  not  keeping  back  sofaie  count- 
erclaim by  which  be  meant  to  make  bis 
judgment  of  no  effect  Courts  of  justice 
would  be  robbed  of  much  of  their  Justice- 
dispensing  power,  and  great  multiplicity  of 
suits  would  result. 

With  this  principle  in  view,  let  us  examine 
tbe  facts  of  the  present  case.  Tliere  can  be 
no  doubt  that,  although  tbe  former  action 
In  this  case  was  brought  upon  a  note,  it  was 
in  fact  for  the  recovery  of  tbe  value  of  the 
fertilizer  here  alleged  to  have  caused  the 
damage.  Plaintiff  himself  In  the  record  ad- 
mits this.  What  issue  was  decided  then  in 
that  former  case?  Plaintiff  there  alleged 
that  it  had  sold  to  the  defendant  fertiliser 
to  tbe  value  of  a  certain  sum.  This  de- 
fendant denied.  Tbe  Issue  went  to  the  jury, 
and  they  found  for  the  plaintiff.  Interpret- 
ing their  verdict,  they  In  effect  say  that 
plaintiff  did  sell  tbe  defendant  fertilizers,  that 
they  were  valuable  to  him  to  the  amount 
claimed,  and,  therefore,  defendant  should  pay 
plaintiff  such  amount.  The  defendant  now 
brings  this  action,  alleging  damages  arising 
from  the  deleterious  quality  of  the  fertilizers. 
This  would  bave  been  a  perfect  defense  to 
tbe  action  above  referred  to  if  defendant 
could  have  proved  it  He  could  even  have 
claimed  his  damage,  and  tbe  jury,  instead  of 
finding  that  the  fertilizers  were  of  value  to 
him,  could  hare  found  that  they  did  him 
damage,  and  could  have  given  him  a  judg- 
ment against  the  plaintiff. 
This  case  is  identical  in  principle  wlth^tfie 
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case  of  Blair  ▼.  Bartlett,  supra.  In  that  case 
plaintiff  brought  an  action  for  malprac- 
tice. Prior  to  this  action  tbe  defendant  had 
brought  an  action  against  him  In  which  he 
recovered  the  full  amount  claimed  for  hia 
services.  To  this  action  be  pleaded  res  Judi- 
cata. The  court  sustained  this  plea,  saying 
that  the  former  case  had  established  the 
facts  of  the  rendition  of  the  services,  and 
that  they  were  valuable  to  the  defendant 
since  he  was  compelled  to  pay  for  them. 
But,  If  of  value^  they  could  not  have  been 
useless;  and.  If  of  use,  they  could  not  have 
been  harmful.  Identical  are  tbe  facts  found 
here.  Tbe  former  action  settled,  beyond  all 
question,  that  plaintiff  received  the  fertiliz- 
ers and  that  they  were  of  value  to  blm.  Ap- 
plying the  reasoning  of  the  court  above,  if 
they  w»e  of  value,  they  could  not  have  been 
useless,  and,  If  of  use,  they  could  not  have 
been  harmful.  Value  and  harm  are  antipo- 
dal terms.  They  cannot  coexist  in  the  same 
material.  The  former  action  having  found 
that  tbe  fertilizers  were  valuable,  if  the 
plaintiff  Is  now  allowed  to  recover  in  this 
action,  he  must  necessarily  impute  error  to 
the  former  finding  of  a  court  of  competent 
Jurisdiction,  a  thing  which,  according  to  tbe 
authorities  and  as  a  matter  of  public  policy, 
he  will  not  be  allowed  to  do. 

For  these  reasons  I  think  tbe  Judgment 
should  be  reversed. 

JONES,'  J.  I  concur  in  the  view  that  th»e 
should  be  a  reversal  upon  the  ground  last 
discussed  in  this  opinion. 

Remittitur  is  held  up  to  permit  appellant 
to  take  this  case  to  the  United  States  Su- 
preme Court 


FLEMING  V.  POWER,  Auditor. 

(Supreme  Ck>urt  of  South  Carolina.    Aug.  7, 
1907.) 

Taxation— Lbvt  of  Tax— Injunction— Reu- 
EDT  AT  Law. 

An  application  to  enjoin  a  county  auditor 
from  collectine  an  income  tax,  under  Civ.  Code 
1902,  §S  328-331.  will  be  denied,  piaintiBf  having 
a  complete  remedy  under  Civ.  Code  1902,  §  413, 
authorizing  payment  under  protest  and  an  ac- 
tion against  the  county  treasurer  for  the  recov- 
ery of  the  same. 

Application  by  J.  O.  C.  Fleming  for  injunc- 
tion against  O.  A  Power,  auditor  of  Laurens 
county,  to  restrain  him  from  levying  income 
tax.    Petition  dismissed. 

Dial  &  Todd,  for  petitioner.  M.  P.  De 
Bruhl,  Asst  Atty.  Gea,  for  the  respondent 

POPE,  C.  3.  This  is  an  application  by  the 
petitioner,  J.  O.  C.  Fleming,  to  this  court  in 
its  original  Jurisdiction,  for  a  writ  of  in- 
junction against  the  respondent  as  auditor 
of  Laurens  county,  to  enjoin  him  from  pro- 
ceeding under  an  act  of  the  General  As- 
sembly entitled  "An  act  to  raise  revenue  for 


the  support  of  the  state  government  by  the 
levy  and  collection  of  a  tax  on  incomes,"  ap- 
proved the  5th  day  of  March,  1897,  and  now 
incorporated  in  the  Code  of  Laws  of  Soutli 
Carolina,  1902  (Civil  Code),  volume  1,  as  sec- 
tions 325  to  331,  inclusive,  to  assess  and 
charge  against  the  petitioner  a  tax  of  1  per 
cent  on  each  dollar  of  his  Income  over  and 
above  the  sum  of  $2,600,  to  wit  the  sum  of  $30. 
and  from  adding  thereto  60  per  cent  thereof 
as  a  penalty  for  petitioner's  failure  to  make 
a  return  of  his  income.  A  rule  to  show  cause 
having  been  granted,  the  cause  was  beard 
by  this  court  upon  the  facts  stated  in  tbe  pe- 
tition, and  in  the  answer  and  return  of  tbe 
respondent  There  Is  no  dispute  in  regard 
to  matters  of  fact    Tbe  questions  in  issue 

'  are  questions  of  law. 

I      However  interesting  the  merits  of  the  case 
might  be,  this  court  will  not  consider  them. 
It  is  well  settled  that  where  there  is  an  ade- 
quate remedy  at  law,  courts  of  equity  will 
not  interfere.    Therefore,  in  this  case,  if  pe- 
titioner has  an  adequate  remedy  at  law  the 
injunction  will  not  issue.    Section  41S  of  tbe 
Civil  Code  of  1902  provides :     "In  all  cases 
In  which  any  county,  state,  or  bther  taxes  are 
now  or  shall  be  hereafter  charged  upon  the 
books  of  any  county  treasurer  of  tbe  State 
against  any  person,  and  such  treasurer  sliall 
claim  the  payment  of  tlie  taxes  so  cliarged, 
or  shall  take  any  step  or  proceeding  to  col- 
lect the  same,  the  person  against  whom  such 
taxes  are  charged,  or  against  whom  such  step 
or  proceeding  shall  be  taken,  shall,  if  lie  con- 
ceives the  same  to  be  unjust  or  illegal  for  any 
cause,  pay  tbe  said  taxes  notwithstanding, 
under  protest  in  such  funds  or  moneys  as 
the  said  county  treasurer  shall  be  authorized 
to  receive  by  the  act  of  the  General  Assem- 
bly levying  the  same;    and  upon  such  pay- 
ment being  made,  the  said  county  treasurer 
shall  pay  the  taxes  so  collected  into  the  state 
treasury,  giving  notice  at  tbe  same  time  to 
the  Comptroller  General  that  the  payment 
was  made  under  protest;    and  tbe  person  so 
paying  said  taxes  may,  at  any  time  within 
thirty  days  after  maidng  such  payment  but 
not  afterwards,  bring  an  action  against  the 
said  county  treasurer  for  the  recovery  there- 
of In  the  court  of  common  pleas  for  the  coun- 
ty in  which  said  taxes  are  payable ;  and  If  it 
be  determined  In  said  action  that  such  taxes 
were  wrongfully  or   Illegally  collected,  for 
any  reason  going  to  the  merits,   then  the 
court  before  whom   tbe  case   is  tried  shall 
certify  of  record  that  the  same  were  wrong- 
fully collected  and  ought  to  be  refunded,  and 
thereupon  the  Comptroller  General  shall  Is- 
sue  his  warrant  for  the   refunding  of   tbe 
taxes  so  paid,  which  shall  be  paid  in  prefer- 
ence to  other  claims  against  the  treasury: 
Provided,  that  the  county  treasurers  shall  be 
required  to  receive  Jury  and  witness  tickets 
for  attendance  upon  the  circuit  courts  of 
the  state  receivable  for  taxes  due  tbe  county 
in  which   tbe  said   services   are   rendered." 
Why  this  remedy  Is  Inadequate  in  tills  case 
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we  are  oiAble  to  aee.  Petitioner  having 
brought  his  action  for  recovery  the  court 
can  then  proceed  to  an  Inquiry  as  to  the 
Talldlty  of  the  act,  and,  if  it  Is  found  to  be 
null  and  Yoid,  bis  money  will  be  retomed. 

Petitioner  contends,  however,  that  even  if 
in  this  instance  he  recovers  the  taxes  so  paid 
the  alwve  quoted  remedy  would  be  insufS- 
dent.  for  the  reason  that  each  year  there 
would  be  an  Illegal  assessment  and  collection, 
and  as  often  he  would  be  compelled  to  bring 
an  action  for  recovery  and  would  thus  be 
put  to  much  annoyance  and  expense.  Clearly 
this  contention  cannot  be  upheld.  The  Idea 
of  county  or  state  authorities  attempting  to 
collect  a  tax  under  a  law  declared  void  by 
the  courts  is  absolutely  repugnant  to  the 
principles  upon  which  our  government  is 
founded.  The  power  of  the  courts  to  pass 
upon  legislative  acts  and  declare  them  uncon- 
stitutional,  if  necessary,  is  regarded  as  one 
of  the  bulwarks  of  liberty  and  of  the  pro- 
tection of  property,  and  any  action  which  in 
effect  nullifies  such  authority  or  brings  it 
into  contempt  will  not  be  likely  to  occur. 

In  our  opinion  the  petitioner  has  a  full 
and  adequate  remedy  at  law,  and  therefore 
Ills  petition  is  dismissed. 


McMillan  et  al.  V.  McMIIXAN. 

(Supreme   Court    of    Sooth    Carolina.    Aug.    6, 

1907.) 

1.  Specific   Peefobmawcb— Contbact— Deh- 

NITENE8S. 

Unless  the  material  stipulations  of  a  con- 
ttact  are  made  out  with  sufficient  definiteness 
for  the  court  to  do  justice  concerning  them,  it 
will  not  undertake  to  decree  specific  perform- 
ance. 

[Bi.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  {  61.] 

2.  Sake  — Fabol     Cohtbact  —  Patiiknt    or 
Price. 

Payment  of  the  purchase  money  alone  can- 
not support  an  action  for  specific  performance 
of  a  parol  contract  to  convey  land,  where  the 
possession  was  not  changed  after  the  alleged 
contracC 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  126.] 

3.  Same— luFBovEMENTS. 

Improvements  of  snch  an  extent  that  a 
reasonabie  man  would  not  incur  the  expense 
of  making  them,  except  in  reliance  on  a  con- 
tract of  purchase,  are  necessary  to  a  suit  for 
specific  performance  of  a  verbal  contract  on  the 
ground  of  part  performance. 

[SSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  44,  Specific  Performance,  §S  132,  133.] 

4.  Sahie  —  Relief    Awabdid  —  Recovkbt    of 
Pbice  Paid. 

Where  a  complaint  in  an  action  for  specific 
performance  of  a  parol  contract  to  convey  land 
stated  that  plaintiff  was  to  have  possession  and 
nse  of  the  home  place,  support  his  mother,  and 
pay  off  a  mortgage,  and  on  payment  of  the  debt 
was  to  receive  a  conveyance  of  one-half  interest 
in  the  entire  tract,  and  the  evidence  was  insuffi- 
cient to  permit  a  decree  of  specific  performance, 
plaintiff  conld  recover  the  money  paid  on  the 
price  of  the  land. 

[Ed.  Xote.— For  cases  in  point,  see  Cent.  Dig. 
rol.  44,   Specific  Performance,  t  419.] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield. 

Action  by  M.  B.  McMillan,  individually 
and  aa  administrator  of  John  A.  McMillan, 
and  others,  against  M.  J.  McMillan.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

W.  P.  Pollock,  for  appellants.  Stevenson  Sc 
Matbeson,  for  respondent. 

WOODS,  J.  This  action  was  brought 
against  the  defendant,  Mrs.  M.  J.  McMillan, 
by  the  plaintiffs,  the  widow  and  children 
of  her  deceased  son,  John  A.  McMillan,  for 
specific  performance  of  an  alleged  agreement 
to  convey  to  John  A.  McMillan  one-baif  in- 
terest in  a  tract  of  land  containing  637  acres. 
On  the  testimony  taken  and  reported  by  a 
referee,  the  circuit  Judge  dismissed  the  com- 
plaint, and  the  plaintiffs  appeal. 

This  tract  of  land  with  two  others,  of  124 
acres  and  10  acres,  belonging  to  Thos.  E.  Mc- 
Millan, the  husband  of  defendant  and  father 
of  John  A.  McMillan.  Having  been  unsuc- 
cessful In  a  mercantile  business  investment, 
John  A.  McMillan  In  February,  1803,  moved 
with  his  family  to  the  home  of  his  father. 
On  his  father's  death,  in  November  follow- 
ing, he  became  administrator  of  the  estate 
and  continued  on  the  land  with  bis  mother 
until  his  own  death,  in  October,  1901.  The 
plaintiffs,  his  widow  and  children,  remained 
until  1904,  and  since  leaving  have  rented  out 
and  received  the  income  from  part  of  the 
place.  In  1894,  after  the  death  of  Thos.  E. 
McMillan,  the  three  tracts  of  laud  belonging 
to  bis  estate  were  sold  under  an  order  of 
the  court  for  the  payment  of  his  debts,  and 
purchased  by  his  widow,  the  defendant,  for 
$1,100.  To  obtain  the  money  to  comply  with 
her  bid,  she  executed  a  mortgage  to  F.  M. 
Welsh  for  $755.  John  aided  her  in  arrang- 
ing for  the  purchase  of  the  property  and  in 
the  negotiation  of  the  loan.  The  complaint 
alleges  a  parol  contract  made  between  John 
A.  McMillan  and  bis  mother,  by  which  John 
was  to  have  possession  and  use  of  the  entire 
home  place  of  637  acres,  support  his  mother, 
who  was  living  with  him,  and  pay  off  the 
mortgage,  and,  upon  payment  of  the  debt,  he 
was  to  receive  from  bis  mother  a  conveyance 
of  one-half  interest  in  the  entire  tract.  The 
question  Is:  Was  there  a  definite  parol  con- 
tract made  out  by  the  clear  preponderance 
of  the  evidence  with  such  partial  iwrform- 
ance  as  to  take  It  out  of  the  statute  of  frauds? 

1.  We  do  not  think  there  was  any  incon- 
sistency or  variance  In  the  evidence  of  the 
plaintiff's  witnesses  as  to  the  subject-matter 
of  the  alleged  contract  The  principal  wit- 
ness, Welsh,  testified:  "Mrs.  M.  J.  McMillan 
told  me  In  the  presence  of  John  A.  McMillan 
that,  when  John  A.  McMillan  paid  up  the 
mortgage  debt,  she  was  going  to  convey  to 
him  one-half  of  the  home  tract"  This  did 
not  necessarily  mean  one-half  of  the  area  of 
the  tract,  and  Is  not  inconsistent  with  the 
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explanation  by  the  witness,  on  being  recalled, 
that  "Mrs.  McMillan  said  wben  the  mortgage 
was  paid  she  would  transfer  him  one-half  In- 
terest In  the  land."  Indeed,  It  seems  clear 
that  all  the  plaintiff's  witnesses,  who  un- 
dertook to  state  the  contract,  though  using 
different  language,  meant  to  testify  to  a  con- 
tract to  convey  a  one-half  interest  and  not 
one-half  In  area.  Nor  do  we  think  the  con- 
tract attributed  to  Mrs.  McMillan  was  too 
Indefinite  as  to  the  time  within  which  the 
mortgage  was  to  be  paid.  Time  is  not  usual- 
ly of  the  essence  of  sue*  agreements.  When 
no  time  for  payment  Is  mentioned,  it  should 
be  considered  that  either  immediate  payment 
or  payment  In  a  reasonable  time,  according 
to  the  circumstances  of  the  case,  is  Intended. 
The  failure  to  show  an  express  stipulation 
as  to  the  time  of  performance,  especially  as 
to  payment  of  money,  standing  alone,  should 
not  be  allowed  to  defeat  a  parol  agreement 
for  the  sale  of  land,  which  Is  sufficiently 
definite  In  other  respects.  Thompson  v.  Dul- 
les, 5  Rich.  Eq.  387 ;  Prothro  v.  Smith,  6  Rich. 
Eq.  332;  29  Am.  &  Eng.  Enc.  37.  In  this 
case  the  mortgage,  which  It  Is  said  John  A. 
McMillan  was  to  assume,  was  payable  at  a 
future  day,  and  It  is  a  fair  inference  that  he 
was  to  pay  It  at  maturity. 

There  is  more  ditUcuIty  on  the  part  of  def- 
Initeness  with  respect  to  the  period  for 
which  Mrs.  McMillan  was  to  live  with  her 
son,  and  receive  support  from  him.  It  was 
not  fixed  by  any  of  the  witnesses.  When  a 
widow  contracts  to  convey  land  either  in 
fee  or  for  her  life  for  the  consideration  of 
ber  support,  the  obligation  for  support  ex- 
tends to  the  end  of  her  life;  but,  when  she 
makes  no  deed  and  only  contracts  for  her 
support.  In  consideration  for  the  use  of  agri- 
cultural lands  without  fixing  the  period  for 
which  the  arrangement  is  to  continue,  the 
court  cannot  bind  either  party  to  any  definite 
time,  and  either  may  terminate  the  arrange- 
ment at  the  end  of  any  agricultural  year. 
Here  the  agreement  attributed  to  Mrs.  Mc- 
Millan contemplated  the  conveyance  of  a  half 
interest  in  the  land  to  Jolm  A.  McMillan 
and  bis  use  of  the  whole,  for  which  he  was  to 
pay  the  mortgage  and  support  his  mother. 
Nothing  appears  In  the  Imputed  contract  as 
to  bow  long  the  support  was  to  continue. 
This  was  an  Important  feature,  not  severable 
from  the  other  elements  of  the  contract.  It 
was  not  pretended  that  there  was  one  con- 
tract that  John  A.  McMillan  should  pay  the 
mortgage  and  have  one  half  the  land,  and 
another  that  be  should  have  the  use  of  the 
whole  land,  or  the  remaining  half,  for  the 
support  of  bis  mother.  The  court  cannot 
therefore,  refer  the  support  to  the  considera- 
tion of  the  use  of  the  land  exclusively,  and 
say  It  was  to  end  at  the  will  of  either  party. 
Nor  can  It  refer  the  support  exclusively  to 
the  alleged  promise  to  convey,  and  hold  It 
was  to  continue  for  the  life  of  the  mother.  In 
this  essential  feature  the  contract  was  alto- 


gether indefinite.  Unless  the  mifterlal  stipu- 
lations of  a  contract  are  made  out  with  suffi- 
cient deflnlteness  for  the  court  to  do  Justice 
concerning  them,  it  will  not  undertake  to 
decree  specific  performance.     . 

But,  assuming  a  sufficiently  definite  parol 
contract  to  have  been  made,  there  was  no 
proof  of  such  partial  performance  as  would 
take  the  case  out  of  the  statute  of  frauds. 
John  A.  McMillan,  it  is  true,  at  the  time  of 
his  death,  had  paid  all  of  the  mortgage  debt 
except  about  $200.  This  balance  was  paid 
by  his  mother  after  his  death;  and,  before 
the  commencement  of  this  action,  the  plain- 
tiffs tendered  to  ber  the  amount  so  paid,  and 
Interest.  Payment  of  the  purchase  money 
alone,  however,  cannot  support  an  action  for 
specific  performance.  Possession  was  not 
changed.  John  A.  McMillan  after  his  father's 
death  continued  to  live  on  the  place,  manag- 
ing the  farm.  This  condition  as  to  posses- 
sion continued  after  the  alleged  contract  of 
purchase.  As  a  general  rule,  change  of  pos- 
session is  necessary.  Hatcher  v.  Hatcher, 
McMul.  Eq.  318;  Poag  v.  Sandlfer,  5  Rich. 
Eq.  181;  Charles  v.  Byrd,  29  S.  C.  559,  8 
S.  E.  1.  If  the  possession  be  not  changed, 
there  must  be  some  act  of  the  purchaser  show- 
ing with  equal  clearness  an  assertion  of 
dominion  over  the  land  in  bis  own  right  as 
purchaser;  and  of  such  act  the  plaintiff 
must  have  notice.  There  was  evidence  of 
some  building,  ditching,  and  perhaps  other 
Improvements  made  by  John  A.  McMillan. 
But  the  nature  and  extent  of  the  improve- 
ments taken  in  connection  with  the  relation 
of  the  parties  did  not  Indicate  an  assertion 
of  exclusive  title  by  John  A.  McMillan.  He 
was  one  of  three  children,  with  an  expec- 
tation of  inheritance  of  all  his  mother's  lands. 
The  rental  income  of  the  lands  used  by  bim 
was  from  $350  to  $400,  and  the  only  charge 
for  it  was  his  mother's  board,  and  that  for 
only  a  portion  of  the  time.  The  Improve- 
ments were  for  the  comfort  of  his  family, 
and  for  increasing  the  productiveness  of  the 
land,  which  he  had  the  prospect  of  retaining 
for  an  Indefinite  period.  Improvements  of 
such  extent  that  a  reasonable  man  would 
not  incur  tbe  expense  of  making  them,  ex- 
cept in  reliance  on  a  contract  of  purchase, 
must  add  strength  to  a  claim  of  part  per- 
formance of  a  verbal  contract  of  purchase, 
especially  If  made  with  the  consent  or  knowl- 
edge of  the  legal  owner.  But  John  A.  McMil- 
lan, as  a  reasonable  man,  might  well  have 
made  these  improvements,  expecting  to  re- 
ceive the  benefit  of  them  without  re^>ect  to 
any  contract  of  purchase.  There  is  no  proof 
that  the  improvements  and  tbe  support  given 
to  Mrs.  McMillan  were  worth  so  much  more 
than  the  use  of  the  land,  or  that  John  A.  Mc- 
Millan had  been  induced  by  a  verbal  contract 
to  so  change  his  condition  or  prospects  that 
It  would  be  a  fraud  upon  him  not  to  enforce 
the  alleged  contract.  Thus  far  the  case  has 
been  considered  solely  on  ilie^^i;8^]v  of  the 
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rontractual  relations  between  the  defendant 
and  ber  son,  John,  given  by  F.  M.  Welsh  and 
otber  witnesses  on  bebalf  of  plalatiffs,  and 
we  think  this  evidence,  leaving  ont  of  view 
the  evidence  for  the  defendant,  does  not 
make  out  a  case  for  specific  performance. 
When  the  evidence  for  the  defendant  Is  con- 
sidered, the  terms  of  the  agreement  between 
John  and  hla  mother  become  involved  In  the 
greatest  doubt  and  uncertainty.  Mrs.  Mc- 
.Millan  flatly  denied  the  contract  of  sale,  and 
testified,  on  the  contrary,  that  John  was  to 
pay  the  mortgage,  and,  as  compensation,  to 
hare  the  land  for  three  years.  And  her 
erldence  is  not  without  corroboration  in  the 
statements  which  otber  witnesses  say  were 
made  to  them  by  John  A.  McMillan.  The 
erldence,  therefore,  as  to  the  nature  of  the 
contract  under  which  John  A.  McMillan  oc- 
cupied the  land  and  made  payments  on  the 
mortgage  Is  contradictory,  and  does  not  pro- 
duce any  clear  conviction  that  Mrs.  McMil- 
lan agreed  to  conv^  liim  one-half  Interest 
in  the  land.  It  was  to  just  such  cases  as 
this  that  tlie  ttatnte  of  firauds  was  intended 
to  apply. 

To  sum  up,  specific  performance  must  be 
denied  for  these  reasons:  (1)  The  existence 
of  a  parol  contract  to  convey  is  not  estab- 
lished by  evidence  clear  and  convincing.  (2) 
Assuming  such  a  contract  to  have  been  made. 
It  is  so  Indefinite  in  some  of  its  material  ele- 
ments that  the  court  could  not  do  justice  be- 
treen  the  parties  in  a  decree  for  specific  per- 
formance. (3)  There  was  no  change  of  pos- 
session, and  the  acts  relied  on  as  a  part  per- 
formance of  the  contract  to  convey,  contended 
for  by  the  plaintiffs,  are  not  inconsistent  with 
the  contract  for  a  limited  use  of  the  land, 
testified  to  by  the  defendant. 

2.  Fbially,  the  plaintiffs  contend.  If  they 
hare  failed  to  make  out  a  case  for  specific 
performance,  the  plaintiff  M.  E.  McMillan, 
as  administratrix  of  the  estate  of  John  A.  Mc- 
Millan, Is  entitled  to  recover  tbe  money  paid 
by  bim  on  the  purchase  price  of  the  land.  We 
think  the  complaint  Is  broad  enough  to  cover 
SDcb  relief.  But,  as  the  relief  specially  ask- 
ed In  the  complaint  was  a  decree  for  specific 
performance  and  not  a  judgment  for  the  re- 
covery of  money,  the  defendant  should  l>e  al- 
lowed, if  BO  advised,  to  set  up  the  pleas  of 
statute  of  limitations  and  laches.  In  ascer- 
taining what  amount.  If  any.  Is  due  by  the 
defendant  for  money  paid  by  John  A.  Mc- 
Millan for  her  benefit  on  the  purchase  price 
of  tbe  land,  she  should  be  allowed  credit  for 
tbe  reasonable  rental  value  of  the  land,  less 
the  value  of  John  A.  McMillan's  contribution 
to  her  support,  and  less  the  increased  value 
imparted  to  the  land  by  any  substantial  bet- 
terments placed  on  the  land  by  him  while 
occupying  it. 

With  this  modification,  the  judgment  of  the 
circuit  court  is  affirmed,  and  the  case  remand- 
ed to  that  court  for  such  further  proceedings 
u  may  be  necessary. 

68  S.B.-28 


TODD  V.  WESTERN  UNION  TELEGRAPH 

CO. 

(Supreme  Court  of  South  Carolina.    Aug.  7, 

1907.) 

L  Afpkaj.  aro  Ebbob— Tbiai.  Ooubt's  Dis- 

CBETION— CONTINUANCB. 

After  motion  to  amend  complaint  during 
trial  was  granted,  a  refusal  to  continue  tbe  ca»e 
on  account  of  surprise  Is  not  reversible  error, 
unless  abuse  of  discretion  is  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  f  3837.] 

2.  Tblegbaphs— Delivebt  —  PuwrnvE    Dam- 
ages. 

In  an  action  for  delay  in  delivery  of  tele- 
gram, where  the  evidence  was  nndisputed  of  an 
effort  to  deliver  It  and  the  delay  was  long,  and 
It  was  not  finally  delivered  because  the  addressee 
was  located  too  late  to  render  the  message  of 
any  avail,  the  company  is  not  liable  for  puni- 
tive damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Telegraphs  and  Telephones,  {  71.] 

3.  Saub— Mental  Arouish. 

In  an  action  for  delay  in  delivering  a  tele- 
gram directing  the  recipient  to  furnish  a  car- 
riage at  a  railway  station,  plaintiff  cannot  show 
mental  anguish  on  account  of  not  being  able  to 
get  the  carriage  for  his  wife  and  children,  where 
they  were  not  mentioned  in  the  telegram. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  TelegiapiiB  and  Telephones,  S  69.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County. 

Action  Iv  H.  L.  Todd  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plalntllE.     Defendant  appeals.     Reversed. 

Qeo.  H.  Feasons  and  Evans  ft  Finley,  for 
appellant    Johnson  ft  Nasb,  for  respondent 

OARY,  J.  This  action  Is  baaed  upon  the 
failure  to  deliver  a  telegram.  Ttie  allega- 
tiona  of  the  complaint  material  to  the  ques- 
tions Involved  are  as  follows :  "That  on  the 
29th  day  of  June  1904,  the  plalnUflT  was  at 
Clinton,  B.  C,  with  his  family,  conslstiug  of 
his  wife  and  several  small  children.  At  half 
past  8  o'clock  in  the  morning  of  said  day 
he  delivered  to  the  defendant,  at  its  oflBce  In 
Clinton,  a  message  directed  to  R.  M.  League, 
at  White  Stone,  directing  said  R.  M.  League 
to  meet  him  that  afternoon  at  Olendale  Mills 
with  a  carriage.  That  plaintiff  then  and 
there  informed  defendant  of  tbe  Importance 
of  said  message,  and  requested  that  it  be 
sent  immediately,  so  tuat  he  and  his  family 
would  not  be  left  at  Glendale  Mills,  several 
miles  from  home,  without  means  of  convey- 
ance. The  defendant  received  said  message, 
and  promised  to  promptly  transmit  and  de- 
liver same  as  directed.  That,  although  said 
R.  M.  Lieague,  who  Is  a  servant  and  employ^ 
of  the  plaintiff,  was  at  his  well-known  place 
of  business  during  the  whole  of  said  day, 
when  said  message  could,  and  ought  to  have 
been  delivered  to  him,  and  although  said 
place  of  business  was  within  200  yards  of 
the  office  of  defendant  at  White  Stone,  and 
within  the  regular  delivery  limits  of  said  of- 
fice, said  defendant  willfully,  wantonly,  with 
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gross  negligence,  and  In  utter  disregard  of. 
the  rights  of  plaintiff  failed  to  transmit  and 
deliver  said  message,  and  said  message  has 
never  been  delivered  to  R.  M.  League,  or  to 
any  one  for  blm  until  this  day,  and  no  at- 
tempt even  to  do  so  has  ever  been  made. 
That,  if  defendant  had  promptly  and  proper- 
ly delivered  said  message,  as  it  was  its  duty 
to  do,  R.  M.  League  could  and  would  have 
met  plaintiff  at  Glendale  Mills  with  a  closed 
and  comfortable  carriage,  and  conveyed  blm 
and  bis  family  home  to  White  Stone,  with- 
out exposure  to  the  inclement  weather,  ar'1 
plaintiff  would  have  been  spared  great  men- 
tal stress  and  anguish,  to  which  he  was  sub- 
jected by  the  wanton,  willful,  and  negligent 
acts  of  the  defendant."  The  defendant  de- 
nied the  allegations  of  negligence  and  willful- 
ness, and  set  up  as  a  defense  "that  If  plain- 
tiff suffered  any  damage,  as  alleged  in  the 
complaint.  It  was  by  reason  of  the  negligence 
of  plaintiff,  and  his  failure  to  take  advantage 
of  the  means  at  his  command  for  preventing 
such  damage."  During  the  progress  of  the 
trial,  the  plalntltTs  attorneys  made  a  mo- 
tion to  amend  the  last  of  said  paragraphs  of 
the  complaint,  so  as  to  make  it  read:,  "If 
they  had  delivered  the  telegram  to  R.  M. 
League,  he  would  have  sent  a  closed  carriage 
to  Glendale,  as  directed  by  Mr.  Todd."  The 
motion  was  granted,  whereupon  the  defend- 
ant's attorney  made  a  motion  for  a  continu- 
ance, on  the  ground  of  surprise,  which  was 
refused.  The  Jury  renaered  a  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

1.  Error  is  assigned  In  permitting  the 
amendment,  and  in  refusing  thereafter  to 
continue  the  case,  but  the  exceptions  raising 
these  questions  are  overruled,  for  the  reason 
that  It  has  not  been  made  to  appear  that 
there  was  an  abuse  of  discretion. 

2.  The  next  question  for  consideration  Is 
whether  there  was  any  testimony  tending  to 
show  that  the  plaintiff  was  entitled  to  puni- 
tive damages.  The  message  was  transmitted 
from  Clinton,  by  way  of  Spartanburg,  where 
It  was  received  some  time  during  the  morn- 
ing of  the  29th  of  June,  and  shortly  there- 
after sent  by  telephone  to  White  Stone 
Springs,  about  three  miles  from  White  Stone 
railroad  station,  which  Is  about  three  miles, 
also,  from  Glendale  Mills.  White  Stone  Sta- 
tion was  formerly  known  as  Rich  Hill,  and 
the  telegraph  ofllce  at  White  Stone  had  been 
established  only  a  short  time.  There  was  no 
telegraph  oflSce  at  White  Stone  Springs.  The 
plaintiff  testified  that  he  arrived  at  Glendale 
^ills  about  4  o'clock  In  the  afternoon. 

C.  L.  Mingus,  a  witness  for  the  defendant, 
thus  explains  why  the  telegram  was  not  de- 
livered: "Q.  Where  did  you  live  the  29th  day 
of  June,  1904?  A.  Spartanburg.  Q.  What 
was  your  occupation?  A.  I  was  manager  of 
the  Western  Union  Company.  Q.  State 
whether  or  not  yon  received  the  telegram  from 
H.  L.  Todd  to  R.  M.  League?  A.  Yes,  sir.  Q. 
Have  you  got  the  telegram?    A.    Yes,  sir.   Q. 


State  whether  you  received  It  at  Spartan- 
burg? A.  Yes,  sir;  received  It  at  Spartan- 
burg. Q.  -State  what  was  done  with  It?  A. 
The  message  was  received  in  the  regular 
course  of  business,  and  telephoned  to  White 
Stone.  Q.  What  time  was  it  received?  A. 
10:24  In  the  momhig.  Q.  And  sent  when? 
A.  It  was  'phoned  two  minutes  later  to  White 
Stone  Hotel.  It  was  known  in  the  telegraph 
mle  book  as  White  Stone.  Q.  You  had  a  tele- 
phone connection  with  White  Stone  Hotel, 
and  when  you  got  a  message  you  'phoned  It? 
A.  Yes,  sir.  Q.  All  messages  were  'plMmed 
there?  A.  I  bad  been  'phoning  them  always, 
because  all  the  messages  we  had  handled  at 
the  time  addressed  to  White  Stone  went  to 
White  Stone  Hotel.  So  far  as  I  remember 
this  is  the  first  that  I  have  ever  found  that 
was  not  really  intended  for  White  Stcme 
Hotel  addressed  that  way.  Q.  It  was  'phoned 
down  there  and  left  with  whom?  A.  Hotel 
clerk,  Mr.  Fox.  Q.  Did  he  receive  It?  A. 
Yes,  sir;  10:20  a.  m.  He  Is  the  man  who  took 
the  messages  almost  all  the  time.  Q.  What 
date  was  that  message  received?  A.  June 
29,  1904.  Q.  Was  it  received  at  10  o'clock  on 
the  29th?  A.  10:20,  and  two  minutes  later 
'phoned  to  White  Stone  Hotel,  and  received 
by  Mr.  Fox,  the  hotel  clerk.  Q.  Was  that 
message  returned  to  you?  A.  Some  hours 
after  that — I  don't  know  the  time  of  the  day 

i  either,  I  made  no  record  of  It — ^but  some 
hours  after  that  time,  as  well  as  I  remember, 
probably  3:30  to  4  o'clock,  somewhere  along 
there,  the  hotel  called  up  and  said  they  were 
unable  to  deliver  the  message — couldn't  find 
any  one  about  the  hotel  with  that  name.  I 
asked  them  if  they  had  sent  it  to  the  water 
house  where  they  were  shipping  water,  and 
there  they  found  that  they  didn't  know  any- 
thing about  this  man  Leagu&  And  It  was,  I 
think,  in  the  neighborhood  of  an  hour — I 
won't  say  as  to  the  time — they  called  again, 

!  and  said  they  didn't  know  him  there,  but 
there  was  a  man  by  the  name  of  League  at 
White  Stone  Station,  and  I  looked  at  the  mes- 
sage and  I  saw  that  Mr.  Todd  had  gone  there, 
and  I  saw  It  was  entirely  too  late  to  accomp- 
lish the  purpose,  and  to  have  forwarded  It 
to  White  Stone  Station  under  our  rules  and 
custom  would  have  Incurred  an  expense  of 
25  cents  additional,  and.  If  It  hadn't  been 
paid  there.  It  would  have  fallen  on  me  to  pay 
It,  but  It  was  entirely  too  late  to  carry  out 
the  purpose  of  the  telegram,  according  to  my 
Information  given  In  the  telephone  message." 
While  there  was  long  delay,  there  was  un- 
disputed evidence  of  an  effort  to  deliver  the 
message,  and  the  reason  It  was  not  finally  de- 
livered was  because  it  would  then  have  been 
useless. 

These  facts  bring  the  case  within  the 
principle  announced  in  Roberts  v.  Telegraph 
Co.,  73  S.  C.  620,  53  8.  E.  985,  and  Key  v. 
Telegraph  Co.,  76  S.  G.  284,  66  S.  B.  949,  that 
mere  delay  in  delivering  a  telegram  is  not 
sufficient  to  send  the  case  to  the  Jury  on  the 
question  of  punitive  damages  when  there  is 
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oDdlspiited  evidence  of  an  effort  to  dellyer. 
Tbls  aBsignment  of  error  is  sustained. 

3.  Tbe  last  question  for  (XMislderatlon  la 
whether  tbere  was  any  testimony  tending  to 
show  that  the  plaintiff  suffered  mental  an- 
guish.   The  plaintiff  testified  as  follows:  "Q. 
Did  yon  suffer  any  mental  angulsli  or  dis- 
tress?  A.  I  did.    Q.  State  the  facts  why  you 
were  worried?   A.  I  was  greatly  worried  and 
put  out  from  the  fact  that  it  was  threatening, 
and  I  had  my  wife  with  me—    (Mr.  Evans: 
Now.  your  honor,  he  Is  simply  trying  to  get 
in  this  irrelevant  testimony  before  this  Jury, 
which  be  has  no  right  to  do  after  the  court 
has  held  that  he   cannot   testify    to   that 
Court:  Don't  say  anything  about  your  suffer- 
ing with  reference  to  your  wife.)    Witness: 
I  was  greatly  worried  from  the  fact  that  I 
could  not  get  any  conveyance,  and  it  was 
coming  on  night,  and  all  the  teams  were  out 
from  Glendale,  and  we  had  no  way  to  get 
home."    His  honor,  the  presiding  judge,  ruled 
that  the  plaintiff  could  not  Introduce  testi- 
mony for  the   purpose  of  showing   mental 
aoguish  on  account  of  not  being  able  to  get 
the  carriage  for  his  wife  and  children,  as 
they  were  not  mentioned  In  the  telegram. 
The  case  of   Capers  v.  Telegraph   Co.,    71 
S.  C.  29,  60  S.  B.  537,  decides  that  the  men- 
tal anguish  statute  has  reference  to  social 
and  personal  matters,  as  distinguished  from 
business  transactlCMis;    and,   when   the  pre- 
siding Judge  ruled  out  the  testimony  as  to 
the  wife  and  children,  there  was  no  element 
of  mental  anguish,  and  It  became  purely  a 
business  transaction.    The  case  is  different 
from  that  of  Toale  v.  Telegraph  Co.,  76  S. 
C.  248,  67  &  E.  U7,  In  which  the  Jury  was 
allowed  to  consider  the  fact  that  the  plaintiff 
informed  the  defendant's  agent,  when  he  de- 
livered the   message  for  transmission,  that 
he  was  anxlons  to  reach  home,  so  as  to  be 
with  his  family.     This  assignment  of  error 
Is  also  sustained. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trlaL 


SPEBGLB  V.  SOVEREIGN  CAMP  OP  THE 
WOODMEN  OP  THE  WORLD  et  al. 

(Supreme    Ooort  of   South   Carolina.   Aug.   6, 
1907.) 

INSDHAKCB  —  BKITEFIT     INBOBARCK  —  BkREFI- 
OIABT. 

The  certificate  of  mpmbersbip  of  a  mutual 
benefit  society  provided  for  payment  of  $3,000 
on  the  death  of  a  member  to  the  beneficiary 
named,  who  under  the  by-laws  must  be  either 
the  wife,  children,  adopted  children,  parents, 
etr.,  and,  if  the  member  outlived  the  beneficiary 
named  and  died  without  namin);  another  bene- 
ficiary, the  benefit  was  to  go  to  the  member's 
next  living  relation  in  the  order  named.  A 
member  named  his  wife  as  beneficiary,  and  she 
dii>d  and  he  married  again,  leaving  a  second 
wife,  withoat  having  changed  the  oeneficiary. 
Held,  that  the  second  wife  took  the  benefit. 

I  Ed.  Note. — For  cases  in  point,  see  Oenk  Di& 
ToL  28,  Insurance,  i  1913.J 


Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County. 

Action  hy  Hattle  K.  Speegle  against  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World  and  others.  Judgment  for  all  defend- 
ants, except  the  first,  and  plaintiff  appeals. 
Reversed. 

B.  M.  Shuman,  for  appellant  Cotbran, 
Dean  &  Cotbran,  for  respondents. 

POPE,  O.  J.  On  June  19,  1896,  J.  B. 
Speegle  became  a  member  of  the  defendant 
corporation.  Woodmen  of  the  World,  and  re- 
ceived from  it  a  benefit  certificate  for  $3,000, 
payable  at  his  death  to  his  wife,  Susan  Spee- 
gle, subject  to  the  conditions  named  in  the 
constitution  and  by-laws  of  the  corporation. 
The  beneficiary,  Susan  Speegle,  died  In  March, 
1900,  leaving  seven  children.  No  new  bene- 
ficiary was  named  in  the  certificate.  There- 
after J.  E.  Speegle  married  the  plaintiff,  Hat- 
tle K.  Speegle,  who  is  now  his  surviving  wid- 
ow; he  having  died  on  the  17th  of  October, 
1905.  She  began  this  action  on  the  22d  day 
of  March,  1906,  to  recover  the  amount  named 
In  the  certificate.  The  defendant  corporation 
filed  a  i>etitlon  for  Interpleader,  alleging  a 
dispute  between  the  plaintiff,  Hattle  K.  Spee- 
gle, and  the  above-named  children  of  J.  El. 
Speegle,  deceased,  as  to  who  was  entitled  to 
the  benefit  provided  for  In  the  J>eneficlary 
certificate,  and  prayed  that  it  be  allowed  to 
pay  the  fund  into  the  court,  and  that  the 
children  of  J.  B.  Speegle  be  made  parties  de- 
fendants, and  contests  with  the  plaintiff  the 
right  to  the  benefit.  The  petition  having 
been  granted,  the  children  appeared  and  an- 
swered. After  hearing  the  case,  bis  honor. 
Judge  R.  C.  Watts,  held  that  they  were  en- 
titled to  the  fund.    The  plaintiff  appealed. 

Section  3  of  the  constitution  and  by-laws 
of  the  defendant  corporation,  the  section  ger- 
mane to  this  discussion.  Is  as  follows :  "The 
objects  of  the  order  shall  be  to  combine 
white  male  persons  of  sound  bodily  health, 
exemplary  habits  and  good  moral  character, 
between  the  ages  of  fifteen  and  fifty-two 
years.  Into  a  secret,  fraternal,  beneficiary 
and  benevolent  order;  provide  funds  for 
their  relief,  comfort  the  sick  and  cheer  the 
unfortunate  by  attentive  ministrations  In 
times  of  sorrow  and  distress ;  promote  frat- 
ernal love  and  unity;  create  a  fund  from 
which,  on  reasonable  and  satisfactory  proof 
of  deatb  of  a  beneficiary  memt>er,  who  has 
complied  with  all  of  the  requirements  of  the 
order,  there  shall  be  paid  a  sum  not  to  ex- 
ceed three  thousand  dollars,  to  the  person  or 
persons  named  in  his  certificate  as  benefici- 
ary or  beneficiaries,  which  beneficiary  or  ben- 
eficiaries shall  be  his  wife,  children,  adopted 
children,  parents,  brothers,  sisters,  or  other 
blood  relations,  or  to  persons  dependent  up- 
on the  member.  ♦  •  •  The  name  or  names 
of  the  beneficiary  or  beneficiaries  shall  be 
written  in  every  beneficiary  certificate  Is- 
sued.   In  case  such  benefits  ^re  ^pftyfth^ti^o 
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one  of  the  relations  named  herein,  who  shall 
at  the  time  of  the  death  of  a  member  be  al- 
so deceased,  and  no  new  designation  has  been 
made  as  hereinafter  provided  during  life, 
the  benefits  shall  be  due  and  payable  to  the 
member's  next  tiring  relation  in  the  order 
named  In  this  section;  if  there  be  no  sucb 
relatlre  BQrrlTlng,  then  said  beneflts  shall  be 
forfeited  to  and  remain  In  the  beneficiary 
fund."  Taking  into  consideration  the  philan- 
thropic views  stated  in  this  by-law,  we  pre- 
mise that  one  of  the  purposes  uppermost  in 
the  minds  of  the  founders  of  the  organiza- 
tion was  the  protection  of  those  near  and 
dear  to  the  members  of  the  order  from  want 
in  case  of  death.  Therefore,  subject  to  the 
genera]  rules,  that  construction  should  be 
adopted  which  is  most  consistent  with  this 
view.  The  by-law  permits  the  member  to 
make  any  one  of  the  above  classes  his  benefi- 
ciary, but  we  do  not  think  It  going  too  far 
to  say  that  the  presumption  was  that  the 
party  nearest  and  most  likely  to  be  in  need, 
should  the  insured  die,  would  be  named  In 
the  certificate  as  beneficiary.  In  case  the 
person  so  named  should  die  prior  to  the 
death  of  the  member,  then  continuing  the 
presumption  that  the  benefit  should  be  re- 
ceived by  the  person  next  closest  to  the  mem- 
ber, it  was  provided  that  in  such  case  "the 
benefit  shall  t>e  due  and  payable  to  the  mem- 
ber's next*  living  relation  in  the  order  named 
In  this  section."  Thus  the  rule  of  kinship  Is 
laid  down  by  the  certificate  and  necessarily 
binds  the  court  (it  being  the  contract  of  the 
parties)  in  arriving  at  a  conclusion  as  to 
who  is  entitled  to  the  benefit  of  the  policy. 
Difficulty  arises,  however,  over  the  word 
"next,"  as  used  in  the  section  quoted.  De- 
fendants contend  that  it  refers  to  the  benefi- 
ciary, and  means  the  next  class  after  that 
named  in  the  certificate  as  beneficiary,  while 
appellant  contends  that  it  is  used  as  a  syn- 
onym of  "nearest"  and  refers  to  the  mem- 
ber.* There  c:<.n  be  no  doubt  that  there  is  a 
shade  of  difference  between  the  words  "next" 
and  "nearest"  It  is  likewise  equally  true 
that  this  shade  of  difference  Is  often  disre- 
garded. Therefore,  if  by  using  the  terms  as 
synonymous  the  proper  Intention  can  be 
arrived  at,  we  can  legitimately  do  so.  Evi- 
dently, as  was  said  above,  the  intention  was 
to  see  that  the  immediate  connections  of  the 
member,  that  class  nearest  to  him,  should 
not  suffer.  This  being  the  purpose,  "next" 
must  have  the  meaning  of  "nearest"  and 
have  reference  to  the  member,  not  the  bene- 
ficiary, otherwise  the  very  nearest  would  of- 
ten go  unprovided  for.  The  presumption  t)e- 
ing  that  the  beneficiary  was  the  person  clos- 
est to  the  insured,  then  in  case  of  death  of 
the  beneficiary,  and  afterwards  of  the  insur- 
ed, no  change  of  beneficiary  having  been 
made,  the  by-law  sought  to  provide  for  the 
next  closest  relation.  In  this  sense  we  may 
give  "ue-vt"  the  meaning  contended  for  by  the 
respondents;    that  is,  the  Implication  of  a 


third  person  coming  between.  Thus  in  case 
the  dying  t)eneflclary  was  insured's  wife, 
and  there  was  a  second  wife  at  the  time  of 
his  death,  she,  In  the  eyes  of  the  framers  of 
the  by-law,  was  construed  to  be  the  relation 
next  nearest  to  the  memt>er.  Again,  in  the 
absence  of  a  second  wife,  the  children  would 
be  the  nearest,  an  I  so  on  through  the  classes. 
The  law  works  automatically,  so  to  speak, 
there  being  no  members  of  one  class,  the 
next  class   taking. 

The  respondents  contend,  however,  that 
upon  the  death  of  the  wife  the  benefit  be- 
came practically  vested  in  the  children;  and, 
further,  that,  by  bis  failure  to  designate  a 
new  beneficiary,  the  deceased  exhibited  his 
intention  that  the  children  should  be  l>enefl- 
ciarles.  These  contentions  cannot  be  sus- 
tained. In  the  first  place.  It  is  admitted  by 
the  respondents  that  the  insured  had  the 
power  to  change  the  beneficiary  at  any  time 
he  saw  fit;  the  matter  being  entirely  under 
his  control.  Therefore,  until  his  death,  until 
he  was  no  longer  able  to  change  his  mind  as 
to  who  should  be  his  beneficiary,  no  one 
could  be  said  to  have  a  vested  Interest  in  the 
benefit  Bven  if  there  had  been  no  second 
wife,  the  greatest  interest  that  the  children 
could  possibly  have  had  prior  to  the 'death 
of  J.  B.  Speegle,  in  the  absence  of  being  ex- 
pressly delegated  as  beneficiaries,  was  a  mere 
expectancy  or  contingency. 

As  to  the  second  contention,  who  can  say 
that  the  deceased  was  not  of  the  opinion  that 
by  failure  to  designate  a  new  beneficiary  the 
benefit  would  fall  to  his  wife  at  his  death. 
Clearly  we  think  this  opinion  on  his  part  as 
probable  as  the  one  contended  for  by  the  re- 
sjKtndents.  The  certificate  especially  provid- 
ed that  In  case  of  the  death  of  the  named 
beneficiary,  the  next  relation,  beginning  with 
the  wife,  should  take.  By  his  second  mar- 
riage the  deceased  practically  named,  or 
rather  made  in  tfe  light  of  the  by-laws,  a 
new  beneficiary,  and  thus  caused  the  expec- 
tancy of  the  children  to  lapse.  Mattison  v. 
Woodmen  of  the  World,  60  S.  W.  897,  25  Tex. 
Civ.  App.  214;  Harris  v.  Harris  (Tex.  Civ. 
App.)  97  S.  W.  504 

It  Is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 


CITY  OF  WASHINGTON  v.  BDRBBIA  LUM- 
BER CO. 

(Supreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

Licenses— Subjects  of  Taxes— Occupations. 
One  operating  a  band  sawmill,  tiie  product 
of  wiiich  ia  lumber,  and  a  box  and  roller  factory, 
is  engaged  in  two  distinct  businesses,  taxed  sep- 
arately by  an  ordinance  imposing  an  annual  tax 
on  sawmills  and  an  annual  tax  on  box  or  roller 
factories. 

Appeal    from    Superior    Court,    Beaufort 
County;  W.  R.  Allen,  Judge. 

Action  by  the  city  of  Washington  against 
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tbe  Eiardxa  Lumber  Company.  From  a  judg- 
meat  tor  plaintiff  defendant  appeals.  AX- 
flrmed. 

W.  O.  Rodman,  for  appellant  Bragaw  * 
Harding,  for  appellee. 

OLARK,  G.  J.  The  ordinances  of  the  town 
of  Washington  under  authority  of  law  pre- 
BCTibed  among  the  subjects  of  taxation  "milla 
and  factories  of  all  kinds,  ineluding  band 
BawmiUs  $25  per  year;  circnlar  sawmills 
$20;  barrel,  box  or  roller  factories  $26  per 
year."  The  defendant  has  two  buildings, 
160  feet  apart,  bnllt  and  formerly  owned  by 
distinct  companies,  but  now  connected  by 
steam  pipes  and  oiwrated  by  the  same  com- 
pany. In  one  of  thes^e  buildings,  which  Is  a 
band  sawmill,  the  finished  product  is  lum- 
ber. In  the  other,  the  product  Is  boxes  and 
rollers.  This  last  mill  uses  logs  from  which 
the  product  is  made  direct;  only  a  very  small 
percentage  of  Its  output  being  dressed  lum- 
ber which  comes  in  the  rough  state  from  the 
other  mill. 

From  the  above  agreed  facts.  It  is  clear 
that  there  are  two  distinct  businesses,  taxed 
separately  by  the  town  ordinance.  That  both 
are  conducted  by  the  same  company  does  not 
exempt  one  of  them.  Aray  t.  Commission- 
ers. 138  N.  G.  600,  51  8.  B.  41,  1b  exactly  in 
point. 

Affirmed. 


WHITE  r.  BLB5T. 

(Supreme  Court  of  North  Carolina.    Sept.  11, 
1907.) 

Acnojf— Natdbe— BJLEcnoir  to  Stm  in  Tobt. 
The  complaint  in  an  action  brought  in  a 
court  not  havine  jurisdiction  if  it  is  on  contract, 
alleging  that  plaintiff  placed  with  defendant  a 
horae  to  sell  for  him,  that  defendant  received 
for  it  $149,  which  he  lias  converted  to  his  own 
use.  and  asking  for  recoveiy  of  such  sum,  and 
for  arrest  and  bail  of  defendant,  will  be  treated, 
in  favor  of  joriadiction,  aa  an  election  to  sue 
for  that  tort. 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty; Lyon,  Judge. 

Action  by  T.  W.  White  against  Thomas 
Eley.  Judgment  for  defendant  Plaintiff  ap- 
peals.   Reversed. 

Winston  &  Matthews,  for  appellant  St 
Leon  ScnII,  for  appellee. 

CLARE,  C  J.  The  complaint  alleges  that 
plaintiff  placed  with  the  defendant  a  horse 
to  sell  for  him,  that  the  defendant  received 
for  the  horse  the  sum  of  $149,  which  be  has 
converted  to  his  own  use,  and  asks  for  re- 
covery of  the  sum  so  converted  and  for  ar- 
rest and  ball  of  defendant  The  defendant 
demurred  ore  tenns  that  the  superior  court 
had  no  original  jnrlsdlctlon  because  this  Is 
an  action  on  contract  The  court  sustained 
the  demnrter  .and  dismissed  the  action. 

There  is  error.  "When  the  action  can  be  fair- 
ly treated  ob  based  either  on  contract  or  In 


tort,  the  courts  In  favor  of  Jurisdiction  will  sus- 
tain the  election  made  by  the  plalntiflf."  Brlt- 
tain  T.  Payne,  118  N.  C.  989,  24  S.  E.  711; 
Schulbofer  v.  Railroad,  118  N.  C.  109C,  24  S. 
E.  709.  The  plaintiff  could  sue  either  for  the 
tort  the  unlawful  conversion,  or  on  the  con- 
tract. Bringing  the  action  In  one  court  when 
be  might  have  brought  it  In  the  other  is 
prima  fade  such  election.  Sams  v.  Price, 
119  N.  C.  574.  26  S.  E.  170;  Parker  v.  Ex- 
press Co.,  132  N.  C.  130,  43  S.  E.  608.  In 
such  cases  the  plaintiff  may  waive  the  tort 
and  sue  in  contract  Bullinger  v.  Marshall, 
70  N.  C.  520;  McDonald  v.  Cannon,  82  N.  C. 
245;  Wall  v.  Williams,  91  N.  C.  477;  Ed- 
wards V.  Cowper,  99  N.  C.  421,  6  S.  E.  792; 
Timber  Co.  v.  Brooks,  100  N.  C.  698,  14  S. 
E.  315.  Or  be  may  elect  to  sue  for  the  tort 
Bowers  v.  Railroad,  107  N.  C.  721,  12  S.  B. 
452;  Purcell  v.  Railroad,  108  N.  C.  424. 
12  S.  E.  954,  956.  12  L.  R.  A.  118;  Thomp- 
son V.  Express  Co.,  144  N.  C.  389,  57  S.  B. 
1&  In  Froellch  v.  Exp.  Co.,  67  N.  C.  1,  It 
was  held  that  the  complaint  showed  that  the 
plaintiff  had  elected  to  sue  on  the  contract 
for  a  sum  leas  t}iaa  $200,  notwithstanding 
the  action  bad  been  brought  in  the  superior 
court 

The  Judgment  dlBmlsslng  the  action  is  re- 
versed. 


PATTERSON  v.  NORTH  CAROLINA  LUM- 
BER CO.  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

1.  Mabteb  and  Servant  —  Risks  ABStrifED  — 
Acts  Ootsidk  of  Ekfi.otiisnt. 

Where  a  servant  employed  in  a  planing  mil! 
to  straighten  l>oarda  leaves  his  work  without 
the  order  or  request  of  the  master,  and  as  a 
favor  to  another  servant  in  charge  of  a  planer 
undertakes  to  operate  the  same,  and  is  injured, 
the  master  is  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  654.] 

2.  Saxx. 

A  master  Is  ander  no  legal  obligation  to 
anticipate  a  servant's  deviation  from  his  in- 
structions and  the  possible  danger  which  may 
arise  to  him  therefrom,  and  consequently  to 
provide  means  for  averting  it 

3.  Tbial  —  Inbtbuctionb  —  Pbesehtation   of 
Theory  of  Case. 

It  Is  error  to  refuse  a  special  instruction 
asked  aa  to  a  particular  phase  of  the  case  pre- 
sented by  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  48.  Trial,  {  478.] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;   Lyon,  Judge. 

Action  by  Louis  Patterson  against  the 
North  Carolina  Lumber  Company  and  oth- 
ers for  personal  Injuries.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
for  new  trial. 

This  was  a  civil  action  which  was  tried 
before  Lyon,  J.,  and  a  Jury  at  March  term, 
1907,  of  Halifax  superior  court.  The  plain- 
tiff was  employed  by  the  defendant  to 
straighten  boards  in  its  planing  mill.     Ha 
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alleged,  and  there  was  eyidence  tending  to 
prove,  that,  where  any  employ^,  who  operat- 
ed a  planing  machine,  called  upon  blm  to 
take  his  place,  while  he  was  absent,  he  bad 
been  ordered  by  the  manager  to  d6  so ;  that 
McWynn  who  had  charge  of  one  of  the  plan- 
ers, left  bis  place  and  requested  the  plain- 
tiff to  operate  the  maclilne  while  he  was 
away.  Plaintiff  undertook  to  do  so,  and, 
while  feeding  the  machine,  his  band  was  cut 
and  lacerated  by  a  reTolving  cylinder;  the 
machine  being,  as  he  alleged,  in  a  defective 
condition,  and  to  recover  damages  for  the 
injury  be"  brings  this  suit  There  was  evi- 
dence tending  to  show  that  the  plaintiff  had 
received  no  order  to  take  McWynn's  place, 
but  that  bis  duty  was  confined  to  straighten- 
ing the  boards.  Among  the  several  instruc- 
tions requested  by  the  defendant  was  the 
following:  "Where  an  employe  undertakes 
to  do  something  not  his  duty  to  do,  the  mas- 
ter Is  not  negligent ;  and,  if  the  Jury  should 
find  from  the  evidence  that  the  plaintiff  was 
acting  outside  the  scope  of  his  employment 
when  he  was  injured,  tbey  will  answer  the 
first  issue  (as  to  negligence),  'No,'  and  the 
second  Issne  (as  to  contributory  negligence), 
'Tes.'  This  instruction  was  refused,  and 
the  defendant  exce{>ted.  There  was  a  verdict 
and  Judgment  for  the  plaintiff,  and  the  de- 
fenant  appealed. 

Day,  Bell  &  Allen  and  F.  H.  Busbee  &  Son, 
for  appellants.  Geo.  C.  Oreen  and  Albion 
Dunn,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  think  the  defendant  was  clearly 
entitled  to  the  instruction  which  was  refused. 
Where  the  employs  steps  outside  the  line  of 
his  dnty,  or  goes  beyond  the  scope  of  bis  em- 
ployment, and  does  something  be  is  not  re- 
quired to  do,  he  cannot  recover  from  his  mas- 
ter for  any  consequent  injury,  for  in  that 
particular  he  is  not  bis  servant,  and  bis  con- 
tract does  not  provide  for  the  new  risk  which 
be  thus  assumes-  and  to  which  be  exposes 
himself.  The  result  Is  the  same,  where  the 
servant,  without  the  order  or  request  of  his 
employer  or  his  representative,  or  contrary  to 
his  orders,  or  at  the  request  of  another  em- 
ploys, who  has  no  authority  from  the  master 
to  make  it,  undertakes  to  do  something  not 
assigned  to  him.  In  such  a  case  he  assumes 
all  the  risk  of  injury.  The  master  contracts 
to  exercise  ordinary  care  for  the  purpose  of 
keeping  his  premises,  his  machinery,  his  tools, 
and  bis  appliances  In  a  reasonable  condi- 
tion of  safety  for  the  protection  of  his  serv- 
ant employed  to  perform  a  stated  service,  and 
who  Is  entitled  to  that  protection  while  en- 
gaged In  his  work  and  so  long  as  he  continues 
therein  and  confines  himself  to  what  he  is 
employed  to  do.  The  duty  of  the  master 
to  furnish  safe  and  suitable  implements  apd 
appliances,  which  due  care  for  the  protec- 
tion of  his  servant  would  suggest,  extends 
only  to  those  employes  who  are  required, 
permitted,  or  expected.  In  the  course  of  the 


employment,  to  make  use  of  the  instrumen- 
talities provided  by  him,  or  who,  while  la 
the  performance  of  their  work,  may  be  in- 
jured by  them  if  they  are  defective.  Where 
the  servant  departs  from  the  sphere  of  his 
assigned  duty,  the  relation  of  master  and 
servant  Is  considered  as  temporarily  sus- 
pended. The  servant's  position  is  then  anal- 
ogous to  that  of  a  trespasser,  or  perhaps  of 
a  bare  licensee,  and  bis  master  owes  him  no 
duty,  nor  Is  be  under  any  legal  obligation  to 
anticipate  bis  deviation  from  his  instructions 
and  the  possible  danger  which  may  arise  to 
blm  therefrom,  and  consequently  to  provide 
means  for  averting  It.  The  servant  becomes 
a  volunteer  as  to  the  particular  act  which,  is 
outside  the  scctpe  of  his  service  and  which 
he  attempts  to  perform.  He  must  therefore 
take  things  as  he  finds  them,  and  suffer  the 
consequences  of  bis  own  error.  The  master 
cannot  be  held  liable  therefor,  as  the  law  will 
not,  on  obvious  grounds  of  Justice,  compel 
the  master  to  answer  in  damages  for  an  In- 
Jury  which  the  servant  has  brought  on  him- 
self by  undertaking  to  do  that  whlch.be  was 
not  directed  or  required  to  do,  and  it  refers 
his  injury  not  to  the  fault  of  the  master  but 
to  his  own  unnecessary  and  gratuitous  act. 
Where  the  servant  leaves  his  own  work  to 
do  something  else  for  which  be  was  not  en- 
gaged, the  duty  of  the  mal|M;  towards  blm 
reaches  Its  vanishing  polnt^is  It  has  been 
said,  at  tbe  moment  of  tbe  transition,  and 
his  corresponding  liability  for  a  resulting 
Injury  disappears.  There  being  no  longer 
a  contractual  or  legal  relation  imposing  any 
duty  on  the  master,  for  a  breach  of  wblcb 
be  would  be  liable,  it  follows  that  there  is 
nothing  upon  which  to  rest  any  claim  for 
damages,  because  no  cause  of  action  arises 
from  a  failure  to  perform  a  mere  act  of  hu- 
manity, or  for  the  violation  simply  of  a 
moral  obligation,  not  Involving  any  legal  du- 
ty. This  principle  Is  well  established.  If  not 
elementary.  It  Is  grounded  In  wisdom  and 
Justice.  It  is  perfectly  fair  to  the  master 
and  to  tbe  servant,  and  moreover  is  support- 
ed by  the  highest  authority.  4  Thompson  on 
Negligence,  if  4677,  4678;  Whltson  v.  Wrenn, 
134  N.  G.  86,  46  S.  B.  17.  It  has  been  cry- 
stalized  into  one  of  tbe  leading  maxims  of 
the  law ;  for  in  applying  tbe  same  doctrine 
in  the  case  last  cited  (page  90  of  134  N.  C, 
page  19  of  46  S.  E.)  we  said :  "The  plaintiff 
in  this  case  has  simply  done  something  which 
his  master  virtually  told  blm  not  to  do. 
He  substituted  bis  own  will  for  that  of  bis 
employer,  and  his  case  comes  within  the  max- 
im 'Volenti  non  fit  injuria.' "  There  are  oth- 
er expressions  in  that  case  illustrating  the 
principle,  which  are  directly  applicable  to 
tbe  facts  of  this  one.  Mellor  v.  Manufactur- 
ing Co.,  160  Mass.  362,  23  N.  E.  100,  6  L.  R. 
A.  792;  Railway  v.  Hall,  105  Ala.  589,  17 
South.  176;  Allen  t.  Hlxson,  111  Oa.  460,  36 
S.  E.  810:  Parent  v.  Manufacturing  Ck).,  70 
N.  H.  199,  47  Atl.  261 ;  Walker  v.  Railway, 
104  Mich.  606,  62  N.  W.  1032.    Tbe  recent 
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case  decided  In  this  court  of  Martin  v.  Man- 
nfactnring  Co.,  128  N.  C.  264.  38  S.  E.  876, 
83  Am.  St  Rep.  671,  Is  exactly  in  poinL 
Tbe  identity  of  the  two  cases  Is  strllcing. 

Applying  tbe  principle  we  hare  stated  to 
tlie  facts  of  this  case,  we  conclude  that  there 
was  proof  to  sustain  a  finding  for  the  defend- 
ant under  the  Instruction,  which  was  refused, 
namely,  that  the  plaintiff  bad  left  the  place 
of  bis  worlc  and,  as  a  faror  to  McWynu,  had 
undertaken  to  perform  bis  duty  In  feeding 
the  machine,  when  be  was  hurt,  and  tbe  fact 
that  there  was  evidence  to  tbe  contrary  can- 
not deprive  the  defendant  of  the  right  to 
bare  tbe  disputed  question  Bubmltted  to  tbe 
jory.  It  only  made  it  tbe  more  necessary 
tliat  sncb  a  course  should  bare  been  taisen. 
We  hare  Jnst  held  that.  If  a  special  instruc- 
tion Is  asked  as  to  a  particular  phase  of 
the  case  presented  by  the  evidence,  it  should 
be  given  by  tbe  court  In  substantial  comf orm- 
Ity  to  tbe  prayer.  Baker  v.  Railroad,  144  N. 
C.  — ^,  56  S.  B.  653.  We  so  bold  In  this 
case,  as  the  rule  Is  manifestly  a  just  and  a 
most  reasonable  one.  Home  v.  Power  Co., 
141  N.  C.  50,  53  S.  B.  658,  and  cases  cited. 

We  have  examined  tbe  general  charge  of 
the  court  with  tbe  greatest  care,  and  can 
9nd  therein  no  substantial  or  adequate  re- 
sponse to  the  rejected  prayer.  If  there  Is  any 
reference  to  it  at  all,  and  we  think  theu  is 
not.  The  charge,"  therefore,  does  not  supply 
tbe  omission  to  give  the  si>ecial  instruction. 
Tbe  refusal  to  give  the  instruction,  which 
tbe  defendant  requested,  was  error  and  en- 
titles it  to  another  trlaL  I'be  qnestions  in- 
rolved  in  tbe  other  errors  assigned  may  not 
again  be  presented,  and,  for  this  rea8<Hi,  we 
forbear  to  discuss  them. 

New  trial. 


RIDDICE  V.  DUNN. 

(Snpreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

L  Ai>FEAi< — Bbvuw— Pbesuicftiors. 

Where,  in  an  action  for  wharfage  charges 
a^isst  a  consignee,  it  appeared  that  wharfage 
''halves  bad  always  been  paid  by  the  consi^ees 
for  goods  delivered  at  a  wharf,  and  the  bill  of 
lading  was  not  made  a  part  of  tbe  case  agreed 
on  appeal  from  a  judgment  for  plaintiff,  it  must 
be  assumed  that  there  was  nothing  in  the  bill 
of  lading  inconsistent  with  tbe  custom  as  to  the 
party  liable  for  wbarfage  charges, 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  {  3675.1 

2.  Wbakvks — Wharfage— RioHi  to. 

A  wharfinger  is  entitled  to  make  a  charge 
for  the  use  of  bis  wharf. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  48,  Wharves,  H  18-17.] 

S.  Customs  ard  Ubaoks  —  Afplication  and 
Operatiok. 

PiaintifT  was  a  wharfinger,  and  his  wharf 
was  the  only  place  at  a  certain  port  for  the 
delivery  of  goods  from  tbe  boats  of  the  trans- 
portation companv  which  carried  the  goods  on 
which  it  was  sought  to  collect  wharfage  charges. 
Prior  to  and  at  the  dme  of  the  shipment  of 
these  goods  he  had  always  made  wharfage  char- 
f<^.  wnich  were  paid  byconsignees  of  goods  de- 
liveied  at  his  wbarf.   Tbe  charge  sought  to  be 


collected  was  tbe  customary  one,  and  reasonable, 
and  the  custom  to  impose  the  same  on  con- 
signees was  well  known  to  defendant  consignee. 
Tbe  tariff  rates  of  the  company  transporting  the 
goods  made  no  reference  to  wharfage  charges. 
Held,  that  defendant  was  liable  for  tbe  wharf- 
age charges. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  10,  Customs  and  Usages,  {{  23,  24.] 

4.  WRABVBS— RiOHT TO  ESTABLISH  AND  MAIN- 
TAIN. 

A  riparian  owner  has  a  right  to  erect  and 
maintain  wharves  subject  to  Re^isal  1905,  S 
1696,  declaring  that  navigation  shall  not  l>e  ol>- 
structed,  etc. 

VEA.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Wharves,  |  1.] 

5.  Shipping — Cabbiaob  or  Ooods— Delivebt. 

Where  a  consignee  of  goods  did  not  inform 
a  transportation  company  of  his  intention  not 
to  be  bound  by  tbe  established  custom  at  a  cer- 
tain port  to  make  wharfage  cliarges  against  con- 
signees and  not  against  the  carrier,  tbe  car- 
rier was  entitled  to  unload  the  goods  at  the 
wharf,  which  was  the  usual  place  of  deposit  in- 
stead of  delivering  them  ont  of  the  ship  or  at  its 
side. 

Appeal  from  Superior  Court  Oatee  Coimty ; 
W.  R.  Allen,  Judge. 

Action  i>y  R.  M.  Rlddlck  against  Joe  Dunn. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Civil  action  heard  upon  a  case-agreed  by 
W.  R.  Allen,  Judge  at  March  term  of  Gates 
superior  court  The  plaintiff  brought  the  suit 
to  recover  tbe  amount  of  wbarfage  charges 
upon  goods  shipped  on  a  vessel  of  tbe 
Albemarle  Steam  Navigation  Company  trom 
Franklin,  Va.,  to  OatesviUe,  in  this  state.  He 
was  lessee  individually  of  a  wharf  at  the  lat- 
ter town,-  which  was  the  usual  and  only  place 
for  tbe  delivery  of  goods  from  tbe  boats  of 
tbe  said  company,  plaintiff  being  its  agent 
at  Oateeville.  It  was  admitted  that  the 
charge  for  wbarfage  was  tbe  customary  one 
and  also  reasonable,  and  that  such  charges 
have  always  been  made  and  paid  by  tbe 
owners  of  goods  delivered  from  tbe  com- 
pany's steamers  on  the  wharf.  The  de- 
fendant bad  received  goods  himself  and 
paid  the  wharfage  charges,  but  notified  tbe 
defendant  that  be  would  not  do  so  in  tbe 
'future  and  not  to  receive  any  more  of  bis 
goods  on  the  wbarf.  Tbe  plaintiff  insisted 
on  their  payment,  and  the  defendant  has  since 
received  goods  from  the  wbarf  and  paid  the 
charges  tbereon,  though,  at  the  time,  be  re- 
fused to  pay  tbe  charges  now  claimed,  or 
any  others  thereafter.  The  goods  on  which 
tbe  charges  now  sued  for  were  made,  have 
been  delivered  to  and  received  by  him  from 
tbe  plaintiff's  wbarf.  Tbe  published  rates 
of  tbe  Navigation  Company  contained  no  ref- 
erence to  a  charge  for  wbarfage.  Upon  the 
case-agreed  tbe  Judge  decided  with  the  plain- 
tiff, and  from  tbe  Judgment  tbe  defendant  ap- 
pealed. 

W.  M.  Bond  and  A.  Pilston  Godwin,  for  ap- 
pellant   L.  L.  Smith,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  We 
do  not  see  why  the  defendant  Is  not  liable 
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for  the  sum  demanded.  Tbe  plaintiff  was  a 
wharfinger  and  dealt  with  his  patrons  ac- 
cording to  a  general  custom  or  nsage,  which 
had  been  recognized  and  acquiesced  in  by  all 
of  tbe  consignees,  Including  the  defendant,  at 
the  port  of  GatesvUle,  whose  goods  were  car- 
ried by  the  ships  of  the  Navigation  Company, 
namely,  that  the  charges  for  wharfage  should 
be  paid  to  the  plaintiff  by  them.  The  bill  of 
adlng  was  not  made  a  part  of  the  case- 
igreed,  and,  as  we  are  not  permitted  here 
to  presume  anything  against  the  correctiiesb 
)f  the  court's  ruling,  it  must  be  assumed  that 
:here  Is  nothing  therein  Inconsistent  with 
the  custom  or  usage  as  to  the  party  liable 
tor  wharfage  charges.  Indeed,  It  Is  stated  in 
the  case  that  there  Is  no  reference  to  such 
charges  In  the  company's  tariff  of  rates  which 
would  seem  to  imply  that  the  latter  were 
made  with  reference  to  the  local  custom  at 
Gatesrille,  and  that  the  rates  of  transporta- 
tion were  lower  than  they  would  have  been 
if  the  company  had  undertaken  to  pay  the 
terminal  charges  for  wharfage.  We  cannot 
infer- that  carriers  will  voluntarily  and  gra- 
tuitously pay  wharfage  charges,  which,  in 
some  cases,  may  be  as  much  as  tbe  freight 
on  the  goods.  That  is  not  their  custom,  we 
believe;  and,  as  they  are  entitled  to  charge 
for  the  «itlre  service  rendered,  including 
any  expenditures  for  terminal  facilities,  pro- 
vided they  are  reasonable,  we  must  take  It 
that  the  company  did  not  Intend  that  the 
freight  charges  should  cover  any  amount 
to  be  paid  to  the  plaintiff  for  wharfage,  for 
there  Is  no  evidence  that  this  Is  so,  and  tbe 
custom  which  is  admitted  to  have  existed 
at  Oatesville  would  tend  to  show  that  It  Is 
not  true,  but  that,  on  the  contrary,  the  par- 
ties— consignor,  consignee,  and  carrier — were 
all  dealing  with  each  other  in  view  of  the 
custom  and  expected  to  be  governed  thereby. 
If  the  carrier  agreed  to  pay  the  wharfage,  or 
all  terminal  charges,  either  In  the  bill  of  lad- 
ing or  otherwise,  it  was  easy  to  have  Inserted 
the  fact  In  the  case-agreed,  or  to  have  proved 
it,  if  the  parties  could  not  have  agreed  in 
respect  to  it  In  the  absence  of  any  more  defi- 
nite statement  of  the  facts,  we  must  hold 
that  the  parties  contracted  with  reference' 
to  tbe  custom  and  are  bound  by  It,  the  same 
as  If  it  had  been  expressly  stated  In  their 
agreement.  Miller  v.  Tetherlngton,  6  H. 
&  N.  (Exch.)  278.  That  case  decides  that, 
when  a  custom  Is  well  known  to  exist,  tbe 
parties  must  be  considered  to  have  contracted 
with  reference  to  it,  so  as  to  Import  Its  terms 
Into  their  agreement,  or  to  require  that  the 
latter  should  be  interpreted  by  It  Brown 
V.  Byrne,  8  El.  &  B.  (77  E.  C.  L.)  703,  is  per- 
haps more  to  tbe  point,  it  bearing  a  closer 
resemblance  to  our  case  in  its  facts  and  tbe 
precise  question  presented.  See,  also.  Buckle 
V.  Knoop,  L.  B.  2  Exch.  125,  WIgglesworth 
▼.  Dallison,  2  Smith's  L.  Cases  (Ed.  1888) 
842,  and  especially  the  notes  at  page  853;  and, 
as  bearing  somewhat  on  the  question,  Vaugh- 
an  V.  Railroad,  63  N.  C.  11,  Norrls  v.  Fow- 
ler, 87  N.  O.  9,  and  9  Cyc.  682. 


Wharfage  is  a  mere  charge  made  by  the  own- 
er of  the  soli  or  shore  for  the  use  of  a  portion 
of  It,  which  charge  be  has  a  right  to  make. 
The  price,  perhaps,  may  be  snbject  to  munici- 
pal regulation,  but  tbe  right  to  charge  is  un- 
doubted. O'Conley  v.  Natchez,  9  Miss.  (1  Sm. 
&  M.)  31,  40  Am.  Dec.  87;  Cannon  v.  New 
Orleans,  20  Wall.  (U.  S.)  577,  22  L.  Ed.  417. 
Right  to  compensation  for  the  use  of  a  wharf 
may  be  claimed  upon  an  express  or  implied 
contract  according  to  the  circumstances.  If 
the  price  has  not  been  agreed  upon,  tbe  pro- 
prietor recovers  what  is  Just  and  reasonable 
for  the  use  of  bis  property  and  the  benefit 
conferred  as  In  other  like  cases.  1  Famham 
on  Waters,  570.  A  riparian  owner  had,  at 
common  law,  a  qualified  interest  in  the  wa- 
ter frontage  belonging  by  nature  to  his  land, 
and,  consequently,  the  right  to  construct 
thereon  wharves,  piers,  or  landings  as  far  as 
deep  water,  subject  however  to  certain  re- 
strictions in  their  construction  and  use  im- 
posed by  statute  (Revlsal  1905,  {  1696),  one  of 
which '  is  that  navigation  must  not  be  ob- 
structed. Bond  V.  Wool,  107  N.  0.  139,  12 
S.  E.  281.  This  originated  the  right  to  com- 
pensation for  wharfage  or  for  the  use  of  the 
wliarf,  pier,  or  landing.  Lord  Mansfield 
said:  "Every  body  that  pays  has  a  benefit, 
for  If  they  go  to  tbe  wharf  they  have  the 
benefit  of  It,  and  If  they  land  their  goods  else- 
where within  the  manor  they  land  upon  tbe 
plaintiff's  property."  Colton  v.  Smith,  1  Cow- 
per,  47.  In  the  case  of  Fitzsimmons  v.  Mil- 
ner,  32  S.  0.  (2  Rich.  Law)  370,  it  was  held 
that,  though  it  was  shown  to  be  customary 
for  the  factor  to  pay  the  wharfage  charges 
for  goods  shipped  to  his  consignee,  yet  tbe 
latter  is  also  liable  as  owner,  if  the  former 
failed  to  pay  them,  because  of  his  right  of 
property  and  the  benefit  received  from  the 
care  of  the  goods  and  the  use  of  tbe  wharf. 
It  is  also  said  In  that  case:  "That  it  is  the 
rule  of  law,  as  well  as  the  custom,  for  the 
consignee  to  pay  tbe  wharfinger,  may,  we 
ttilnk,  be  gathered  from  the  cases."  Whether 
that  be  so  or  not,  we  conclude  that,  upon  the 
facts  agreed,  the  plaintiff  has  derived  a  bene- 
fit, as  far  as  appears,  from  tbe  use  of  the 
wharf,  and  upon  a  well-settled  principle 
should  pay  Its  reasonable  value,  which  is 
admitted  in  the  case  to  be  the  amount  claimed, 
though  the  precise  nature  of  the  use  is  not 
disclosed.  This  court  has  recognized  tbe 
right  of  a  wharfinger  to  charge  the  owner 
of  goods  for  the  use  of  his  wharf.  Woos- 
ter  V.  Blossom,  60  N.  0.  244,  72  Am.  Dea 
549.  It  does  not  appear  distinctly  whether 
the  charge  against  the  defendant  was  for 
dockage  or  berthage,  strictly  speaking,  or 
for  wharfage,  using  tbe  former  terms  In 
the  sense  of  a  charge  against  a  vessel  for 
tbe  privilege  of  mooring  to  a  wharf  or  pier, 
which  Is  one  of  the  usual  and  customary  port 
charges  against  tbe  vessel,  and  the  latter 
as  denoting  a  charge  against  merchandise 
for  the  use  of  a  wharf  which  Is  said  to  be 
one  of  Its  meanings.    SO 
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(2d  Ed.)  497;  People  v.  Roberts,  02  Cal.  659, 
28  Pac.  689;  Wharf  Case,  3  Bland  (Md.)  373; 
Bodgers  v.  Stophel,  32  Pa.  Ill,  72  Am.  Dec. 
775.  We  Infer  from  all  the  facta  and 
clrcvunstances  that  the  charge  In  this  case 
was  of  the  latter  kind. 

We  hare  not  discussed  the  question  as  to 
tbe  liability  of  the  carrier,  upon  general 
principles,  for  wharfage  charges,  because  we 
think  the  parties  must  be  considered  as  hav- 
ing dealt  with  each  other  upon  the  basis  of 
the  established  custom,  and  the  freight  rates 
may  have  been,  and  no  doubt  were,  calcu- 
lated and  fl.xed  with  reference  thereto.  The 
defendant  may  not  be  paying  more  than  be 
would  be  required  to  pay.  If  the  company  bad 
agreed  to  pay,  or  should  be  held  liable  for, 
all  terminal  charges,  as  It  would,  in  all  proba- 
bility, increase  Its  rates  by  the  amount  bo 
expended  for  that  purpose,  and  this,  as  we 
bare  said.  It  would  have  a  right  to  do.  If  tbe 
rates  for  the  whole  service  are  reasonable,  un- 
der all  the  circumstances,  for  they  cannot  ex- 
ceed what  Is  a  fair  return  for  tbe  capital  in- 
vested. 

We  have  not  overlooked  the  fact  that  the 
defendant  never  Informed  the  Navigation 
Company  of  his  Intention  not  to  be  bound  by 
tbe  established  custom  at  tbe  port  of  Gates- 
TI11&  The  contract  was  between  him  and 
that  company,  as  the  carrier,  and  the  latter 
bad  every  reason  to  suppose  that  the  defend- 
ant was  willing  to  abide  by  the  custom  In 
tbe  carriage  of  tbe  particular  goods  for  tbe 
care  of  which  the  charge  was  made  by  tbe 
plalntlfF.  This  gave  the  carrier  the  right  to 
noload  the  goods  on  the  wharf,  which  was 
tbe  usual  place  of  deposit.  Instead  of  de- 
livering them  out  of  the  ship  or  at  its  side. 

The  ruling  of  the  court  upon  the  facts  was 
correct. 

Judgment  affirmed. 


ALSTON  et  al.  ▼.  CONNELL. 

(Sapieme  Court  of  North  Carolina.    Sept  11, 
1907.) 

L  Spbcific  Pertobmanci:— Relief— Account- 
rao— Rate  o»  Istebest. 
A  purchaser  of  land  on  foreclosure  executed 
to  plaintiff  an  option  to  purchase  the  land  at 
an;  time  prior  to  a  date  named.  Within  an 
extension  of  time  agreed  on  by  the  parties  plain- 
tiff tendered  tbe  amount  required  to  complete 
tbe  purchase,  which  was  refused.  Plaintiff  sued 
to  enforce  the  option,  and  on  appeal  it  was  held 
that  he  was  entitled  to  a  conveyance  of  the  land, 
(abject  to  an  accounting  for  use  and  occupation, 
«tc.  Held,  that  the  option  and  not  the  deed  of 
trust  constituted  the  correct  basis  for  tbe  ac- 
counting, and  hence  6  per  cent.  Interest  being 
tbe  legal  rate,  on  the  balance  due  from  com- 
plainant, was  properly  allowed,  and  not  8  per 
cent  stipnlated  for  in  the  deed  of  trust. 

2.  Same— iMPBOTniKNTB  to  Land— Basis  of 
Allowahob. 
On  an  accounting  between  one  entitled  to  a 
conveyance  of  land  under  an  option  and  the 
owner  for  use  and  occupation,  etc.,  the  basis  of 
u  allowance  for  improvements  to  the  land  is 
not  the  cost  thereof,  but  the  amount  by  which 
the  value  of  the  land  has  been  enhanceo. 


8.  Same. 

A  purchaser  of  land  on  foreclosure  ex- 
ecuted to  plaintiff  an  option  under  which  plain- 
tiff was  entitled  to  purchase  the  land  at  any 
time  prior  to  a  date  named.  Within  an  exten- 
sion of  time  agreed  on  by  the  parties  plaintiff 
tendered  the  price,  which  was  refused.  The  op- 
tion provided  that  the  purchaser  on  foreclosure 
was  to  remain  in  possession  and  to  expend  a 
sum  fixed  for  improvements,  such  sum  being  In- 
cluded in  the  contract  price.  Held,  on  an  ac- 
counting between  plaintiff  and  the  purchaser, 
that  any  expenditure  for  improvements  beyond 
tbe  amount  named  in  the  contract  and  any  made 
after  tbe  time  when  the  purchaser  wrongfully 
withheld  possession  and  after  notice  that  plain- 
tiff intended  to  assert  his  right  could  not  be  com- 
pensated for. 

Appeal  from  Superior  Court,  Warren  Coun- 
ty;  Lyon,  Judge. 

Action  by  P.  G.  Alston  and  others  against 
■Thomas  Conneil.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

T.  Polk,  B.  O.  Green,  W.  A.  Montgomery, 
and  I.  I.  Hicks,  for  appellant  F.  S.  Spruill 
and  O.  W.  Bickett,  for  appellees. 

HOKE,  J.  On  a  former  appeal  in  this 
cause  it  was  held  that  the  plaintiff  P.  G. 
Alston  had  a  valid  and  binding  option  on  the 
land,  tbe  subject-matter  of  litigation,  and 
known  as  "Tusculum,"  at  the  contract  price 
of  $3,502,  subject  to  an  accounting  between 
the  parties,  for  use  and  occupation,  etc.,  as 
indicated  in  tbe  decree,  affirmed  on  the  said 
appeal.  See  140  N.  C.  485,  53  8.  E.  292. 
This  decision  having  been  certified  down  In 
obedience  thereto,  the  referee,  A.  O.  ZoUicof- 
fer,  Esq.,  proceeded  to  take  and  state  the  ac- 
count, and  upon  the  evidence  and  findings  of 
fact  declared  the  true  account  and  the  rights 
of  the  parties  to  be  as  follows: 

"Upon  the  foregoing  facts,  and  feeling  him- 
self bound  by  the  contract  between  the  par- 
ties as  to  the  option,  and  the  opinion  of  the 
Supreme  Court  rendered  in  this  action  since 
bis  appointment,  as  he  understands  and  con- 
strues the  said  opinion,  the  referee  doth  hold 
and  conclude  that  the  account  between  the 
plaintiff  and  defendant  should  be  stated  as 
follows: 

To  amount  option  price  for 

"Tusculum,       due     Jan- 
uary  1,    1901 $3,502.00 

To  interest  on  same,  6  per 

GOtt,   from   January    1, 

1901,  to  11th  February, 

1907   1,284.06 

By  rent  since  January  1, 

1901   $1,500.00 

By    interest    on    same,    6 

per    cent.,    to    February 

11,  1007 285.00 

By  hickory  timber  cut  and 

sold  from  land 69.00 

By    interest    on    same    to 

February  11.   1907 24.96 

By  balance  due  February 

11,    1907 2.967.10 

$4,786.05    $4,786.05 
To   balance   due   Feb-    11, 
1907,  brought  down $2,957.10 

"That  tbe  defendant  is  entitled  to  recover 
of  the  plaintiffs  tbe  sum  of  $2,957.10,  with  in- 
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terest  on  tbe  same  from  tbe  11th  day  of 
February,  1907,  at  tbe  rate  of  6  per  cent,  per 
annum  until  paid,  and  upon  tbe  payment 
thereof  the  plalntltFs  are  entitled  to  specific 
performance  of  tbe  contract  to  convey  the 
■Tuscolum'  farm  as  prayed  for  in  tbe  com- 
plaint bereln." 

Defoidant  excepted  and  assigns  for  error 
<1)  that  the  referee  should  have  allowed  In- 
terest at  tbe  rate  of  8  per  cent,  on  $2,441.62, 
tbe  amount  of  tbe  original  Indebtedness,  this 
.being  tbe  rate  stipulated  for  In  tbe  original 
note  and  the  deed  of  trust  on  tbe  property, 
given  to  secure  It.  A  reference  to  the  for- 
mer opinion  is  made  for  a  more  extended 
statement  of  the  facts.  The  exception  cannot 
be  sustained  for  tbe  reason  that  the  original 
contract  of  indebtedness  and  tbe  deed  of 
trust  given  to  secure  It  are  not  the  correct' 
basis  for  the  present  accounting  between  the 
parties.  The  evidence  and  findings  of  fact 
established  that,  under  and  by  virtue  of  tbe 
power  given  in  tbe  deed  of  trust,  a  sale  of 
tbe  farm  was  held  at  which  defendant,  Thom- 
as Connell,  became  tbe  purchaser  and  receiv- 
ed the  title.  Monroe  v.  Fuchtler,  121  N.  0. 
104,  28  a  E.  63.  And  holding  this  title  he 
executed  to  P.  O.  Alston  tbe  option  declared 
on  in  this  present  action,  and  this  option, 
and  tbe  material  and  relevant  facts  attend- 
ing it,  furnish  the  data,  and  the  only  data, 
for  a  correct  and  true  accounting.  The 
pleadings,  testimony,  issue,  and  verdict  set 
out  in  the  former  appeal  all  show  that  both 
plaintiff  and  defendant  desired  and  intended 
that  this  should  be  so,  and  the  opinion  states 
this  position  as  follows:  "This  position, 
however — that  of  the  right  to  redeem — is  not 
open  to  the  plaintiff  in  tbe  present  condition 
of  the  record,  for  the  reason  that  the  suit 
was  originally  instituted  by  P.  O.  Alston, 
and  complaint  filed  seeking  to  enforce  his 
rights  under  his  written  agreement  of  date 
December  5,  1898,  and  under  which  Thomas 
Connell  obligates  himself  to  convey  the  prop- 
erty. Tbe  heirs  at  law  of  B.  C.  Alston  make 
themselves  parties  plaintiff  and  seek  the  same 
relief,  and,  while  tbe  pleadings  set  forth  the 
entire  fact  and  some  evidence  is  offered  tend- 
ing to  sustain  a  claim  in  behalf  of  these 
heirs,  the  issues  framed  and  passed  upon  are 
not  decisive  of  those  rights,  but  are  address- 
ed to  tbe  question  of  this  written  agreement 
and  tbe  facts  especially  bearing  tliereon,  and 
are  only  determinative  of  the  interest  arising 
thereunder.  The  rights  of  the  parties  there- 
fore are  considered  as  they  may  arise  upon 
this  written  paper,  and  the  issues  determined 
in  reference  to  the  same."  This  being  true, 
and  tbe  <H>tion  at  $3,502  making  no  express 
stipulation  for  a  lower  rate,  the  referee  prop- 
erly allowed  the  lawful  rate,  6  per  cent,  from 
the  time  the  obligation  matured. 

Defendant  makes  further  assignment  of 
error  that  tbe  referee  failed  to  allow  the  de- 
fendants tbe  sum  of  $1,500  for  permanent 
and  valuable  improvements  put  upon  the  land 
by  Thomas  Connell,  while  be  was  in  posses- 


sion of  same,  and  after  be  had  given  P.  6. 
Alston  tbe  option  declared  on  and  established 
by  tbe  verdict  and  judgment  in  the  cause. 
Even  if  this  claim  for  improvements  was  val- 
id, the  proper  allowance  would  not  be  for 
tbe  amount  of  their  cost,  but  tbe  amount  by 
which  the  value  of  tbe  land  was  enhanced. 
But  tbe  claim  is  not  valid.  It  Is  set  up  as 
a  claim  for  betterments,  an  equitable  de- 
fense now  generally  provided  for  by  statute, 
and  arising  when  one  In  the  actual  occupation 
of  real  estate  under  color  of  title,  believed 
by  him  to  be  good,  and  without  notice  of  a 
superior  title,  makes  permanent  improve- 
ments on  the  land,  by  reason  of  which  the 
value  of  same  Is  enhanced.  The  doctrine  Is 
usually  applicable  In  tbe  case  of  claimants 
under  adversary  titles,  and  only  in  the  rarest 
instances  can  it  exist  where  the  occupant  Is 
in  possession  under  a  contract  which  defines 
tbe  rights  of  the  parties  and  limits  tbe  length 
of  tbe  tenure.  This  doctrine  of  betterments, 
and  the  principle  upon  which  it  was  original- 
ly made  to  rest,  is  very  well  stated  by  Ashe, 
J.,  in  the  case  of  Wharton  v.  Moore,  84  N.  C. 
482,  37  Am.  Rep.  627,  as  follows:  "This  right 
to  betterments  is  a  doctrine  that  has  gradual- 
ly grown  up  in  the  practice  of  tbe  courts  of 
equity;  and,  while  it  has  been  adopted  In 
many  of  the  states,  It  is  not  recognized  in 
others.  But  it  may  now  be  considered  as  an 
established  principle  of  equity  that,  when- 
ever a  plaintiff  seeks  tbe  aid  of  a  court  of 
equity  to  enforce  his  title  against  an  inno- 
cent person,  who  has  made  improvements  on 
land  without  notice  of  a  superior  title,  be- 
lieving himself  to  be  the  absolute  owner, 
aid  will  be  given  him,  only  npon  the  terms 
that  be  shall  make  due  compensation  to  such 
Innocent  person  to  the  extent  of  tbe  enhanced 
value  of  the  premises  by  reason  of  tbe  mel- 
iorations or  Improvements  upon  tbe  princi- 
ple that  he  who  seeks  equity  must  do  equity." 
Here  it  will  be  noted  that  the  claimant  must 
be  an  Innocent  person;  and  in  any  correct 
statement  of  the  principle  will  be  found  this 
or  some  equivalent  requirement  indicating 
that  the  occupant  made  the  expenditures  in 
good  faith;  that  Is,  that  he  believed,  and  had 
reasonable  ground  to  believe,  at ,  the  time 
they  were  made,  that  he  was  tbe  true  owner. 
It  would  be  difficult  to  suggest  a  case  when 
an  occupant  could  establish  such  a  claim 
after  he  had  received  notice  that  the  real 
owner  Intended  to  assert  bis  rights,  but  cer- 
tainly this  should  never  be  allowed,  when 
such  occupant,  having  entered  under  a  con- 
tract which  expressly  defined  his  rights, 
wrongfully  remained  in  possession  In  viola- 
tion of  his  contract,  and  made  the  improve- 
ments  after  notice  that  the  true  owner  in- 
tended to  insist  upon  and  assert  his  claim, 
and  so  It  is  here.  By  the  contract  between 
the  parties,  as  extended,  tbe  defendant  was 
to  remain  in  possession  till  January  1,  1901. 
He  was  to  expend  for  improvements  during 
this  time,  by  express  stipulation,  the  sum  of 
$250  and  no  more,  and  tWs.,  was  included  in 
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tbe  contract  price,  which  has  been  charged 
against  tbe  plaintiff,  tbe  bolder  of  the  op- 
tion. Any  expenditures  tor  Improvements  be- 
yond this  amount  were  not  authorized  by  the 
tontract,  and  any  made  after  that  time  were 
made  when  defendant  wrongfully  withheld 
the  poBsession,  and  after  notice  that  plalntlfT 
Intended  to  assert  his  rights,  and  the  same 
cannot  therefore  be  allowed  as  a  credit 
against  plaintiffs  demand. 

We  were  referred  by  counsel  to  tbe  case 
of  GUllB  V.  Martin,  17  N.  C.  470,  26  Am.  Dec 
729,  as  authority  to  sustain  their  position,  but 
tre  do  not  so  understand  this  decision.  There 
tbe  defendant  on  tbe  evidence  was  declared 
a  mortgagee  by  the  decree  of  the  court,  and 
in  talcing  the  account  was  allowed  for  Im- 
provements put  on  the  property  while  he  was 
in  possession.  Tbe  court  stated  tbe  general 
rale  to  be  that  a  mortgagee  in  possession  Is 
not  allowed  for  Improvements  over  and  above 
necessary  repairs,  and  made  the  case  then 
before  it  an  exception  on  testimony  which 
•bowed  that  the  improvements  were  required 
for  the  enjoyment  of  tbe  property;  that  they 
freoe  made  when  tbe  defendant  believed  and 
had  good  reason  to  believe  be  was  the  true 
owner,  and  at  a  time  when  the  defendant  bad 
BO  notice  or  reason  to  believe  that  the  claim- 
ant Intended  to  assert  any  right  or  Interest 
In  the  property.  The  decision,  therefore,  Is 
sot  favorable  to  defendant  On  tbe  contrary 
this  and  other  authorities  fully  support  the 
nling  of  the  referee  in  disallowing  the  claim, 
and  there  Is  no  error  in  the  Judgment  con- 
flrmlng  tbe  report  Hallyburton  y.  81agle, 
132  N.  a  957,  44  S.  £.  669;  Sontberland  v. 
Merrltt,  120  N.  a  818,  28  S.  El  814;  Dunn  T. 
Bagby,  88  N.  C.  91;  Cleland  v.  Clark,  123 
Uicta.  179,  81  N.  W.  1086,  reported  also  In 
81  Am.  St  Rep.  161,  with  a  full  and  learned 
note  by  tbe  editor. 

Tbere  Is  no  error,  and  the  Judgment  below 
ii  affirmed. 

Affirmed. 

OLARK,  a  J.,  did  not  sit 


BRISCOB  v.  PARKER.  ^ 

(Supreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

1.  W^TEBS — DiVEBSION   07  SUBFAOK   WATEBS. 

It  is  a  diversion  of  waters  onto  plaintiff's 
land,  to  its  detriment,  which  is  not  permissible, 
where  water  is  collected  by  defendant's  ditches, 
and  carried  by  tiiem  throogh  his  land  and  that 
of  the  next  lower  proprietor,  and  there  ceases 
to  be  carried  further  to  a  natural  water  way, 
but  is  allowed  to  ooze  through  and  water-sob 
plaintiff's  land. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
TOl.  48,  Waters  and  Water  Courses,  §{  131-134.] 

2.  Save— Rkvkdt. 

Plaintiff  for  the  diversion  onto  his  land  ot 
^tttt  by  defendant's  ditches  may  sue  for  dam- 
Het;  not  being  restricted  to  the  remedy  by  pro- 
ceedings under  Revisal  1905,  i  3983,  for  tbe  cut- 
tini;  of  a  ditch  to  drain  their  lands. 

[EA.  Note.— For  cases  in  i>oint  see  Cent.  Dig. 
I'oL  48,  Waters  and  Water  Conrses,  {  138.] 


8.  AtPEAi.  —  PREStTMPnaNs  —  Insteuotions 

— Obcdikkck  bt  Jubt. 

Where,  after  the  court  had  excluded  a  jpaper 
offered  by  plaintiff,  bis  counsel  on  permission  of 
the  court  reopened  the  argument,  and  in  the 
course  ot  it  stated  the  contents  of  the  paper, 
and  the  court  adhered  to  its  ruling  and  told  tbe 
jury  not  to  consider  the  contents  of  the  paper 
or  the  statements  of  counsel  in  regard  thereto, 
the  jury  will  be  considered  to  have  understood 
and  obeyed  the  instruction. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3757.] 

Appeal  from  Superior  Court,  Gates  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  J.  R.  Briscoe  against  Hardy  W. 
Parker.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

This  was  an  action  by  a  lower  proprietor 
against  an  upper  for  increasing  tbe  flow  of 
water  in  sncb  way  as  to  obstruct  and  throw 
It  on  plaintUTs  land  and  water-sob  it. 

There  was  evidence  offered  by  plaintiff 
tending  to  show  that  defendant  bad  collected 
water  that  fell  on  his  own  land  and  by 
means  of  ditches  had  conveyed  the  water 
Into  a  ditch  called  "Haw  Tree  Branch"  on 
his  own  land,  which  ditch  ran  across  the 
laud  of  one  Mullen  and  which  ditch  was  for 
the  purpose  of  draining  tbe  land  of  tbe  de- 
fendant and  which  he  was  under  obligation 
to  keep  In  good  order;  that  the  lower  end  of 
said  ditch  ran  up  to  the  land  of  the  plaintiff, 
and  if  kept  open  and  clear  would  have  caus- 
ed tbe  water,  which  the  defendant,  by  his 
ditches,  cut  to  drain  bis  own  land,  bad  emp- 
tied into  said  Haw  Tree  branch  ditch,  to 
flow  through  tbe  land  of  tbe  plaintiff  and 
into  a  certain  canal ;  that  defendant  had  fail- 
ed and  refused  to  keep  open  said  Haw  Tree 
branch  ditch  at  Its  end  close  to  tbe  land  of 
this  plaintiff  and  had  allowed  same  to  be- 
come clogged  and  dammed  np,  thereby  caus- 
ing tbe  waters  which  his  ditches  bad  emp- 
tied into  Haw  Tree  branch  ditch  to  overflow 
the  banks  of  said  ditch  and  spread  upon  and 
submerge  and  drown  tbe  land  of  the  plaintiff, 
thereby  causing  him  injury  and  damage. 
There  was  evidence  Introduced  by  the  de- 
fendant to  tbe  contrary.  Tbere  was  also 
evidence  tending  to  show  that  Haw  Tree 
branch  was  a  natural  water  course,  and  that 
defendant's  ditches  emptied  into  it  at  a  place 
not  on  his  own  land. 

The  court,  among  other  things,  charged 
the  Jury  if  defendant,  the  upper  tenant,  col- 
lects the  surface  water  falling  on  his  land  In 
ditches  and  discharges  the  ditches  on  the 
land  of  the  lower  tenant,  the  plaintiff,  other- 
wise than  by  natural  water  courses  on  his 
own  land,  and  thereby  Increases  the  flow  of 
water  on  the  land  of  the  lower  tenant,  he  is 
liable  therefor,  and.  If  you  so  find  by  a 
greater  weight  of  the  evidence,  answer  the 
flrst  Issue,  "Yes,"  although  tbe  surface  wa- 
ter of  defendant's  land  would  flow  to  land 
of  the  lower  tenant  Tbe  defendant  assigns 
that  part  of  the  charge  as  error. 

There  was  evidence  on  both  sides  tending 
to  show  that  tbere  were  several  other  land- 
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owners  besides  the  defendant,  whose  iauds 
drained  into  Haw  Tree  branch,  or  Haw 
Tree  branch  ditch,  as  the  plaintiff  called  it; 
and  there  was  also  evidence  tending  to  show 
that  the  plaintiff  bad  not  attempted  to  culti- 
vate or  clear  up  the  land  which  he  claimed 
to  be  damaged  nor  to  drain  the  same  since  he 
went  into  the  possession  thereof  about  18 
years  ago,  and  that  those  under  whom  he 
claimed  had  not  attempted,  to  cultivate  it,  or 
to  drain  it  since  the  latter  part  of  the  Civil 
War,  and  that  the  plaintiff  bad  sold  and  al- 
lowed timber  trees  on  the  land  along  the 
course  of  Haw  Tree  branch,  and  that  the 
tops  of  the  trees  had  fallen  across  the  branch 
and  bad  not  been  removed,  and  evidence  to 
the  contrary.  There  was  also  evidence  tending 
to  show  that  Haw  Tree  branch  was  a  nat- 
lu-ai  water  course;  and  tbere  was  evidence 
on  the  part  of  the  plaintiff  tending  to  show 
that  there  had  been  many  years  ago  a  ditch 
along  Haw  Tree  branch  and  that  it  was  a 
ditch,  aud  evidence  on  the  part  of  defend- 
ant tending  to  show  that  there  had  never 
been  a  ditch  along  its  course,  but  that  it  had 
always  been  a  natural  water  course. 

Plaintiff  Introduced  evidence  to  show  tbe 
injury  to  the  laud  caused  by  the  flooding  of 
the  land.  The  defendant  moved  to  set  aside 
the  verdict  and  dismiss  the  action,  on  the 
ground  that  the  plaintiff  had  sought  the 
wrong  remedy,  and  that  he  ought  to  have 
applied  the  statutory  remedy,  and  because 
of  the  manifest  injustice  done  the  defend- 
ant by  reason  of  the  fact  (1)  that  the  dam- 
ages attempted  to  be  proved  were  hypotheti- 
cal and  not  actual,  and  (2)  that,  according  to 
all  the  evidence,  if  any  damage  was  incurred 
by  plaintiff  as  alleged,  several  other  parties 
besides  the  defendant  contributed  thereto,  and 
therefore  defendant  ought  not  to  bear  all  the 
burden,  and  for  that  reason  the  verdict 
should  be  set  aside;  and  this  contention  was 
presented  to  the  court  as  a  matter  of  right, 
and  not  as  a  matter  of  discretion.  Tbe  court 
overruled  the  motion,  and  the  defendant  ex- 
cepted. Verdict  and  Judgment  for  plaintiff. 
Appeal  by  defendant 

L.  L.  Smith,  for  appellant  H.  Sl  Ward 
and  W.  M.  Bond,  for  appellee. 

CLARK,  C.  J.  The  principle  settled  by 
our  decisions  Is  that  In  tbe  interest  of  health 
aud  good  husbandry  better  drainage  is  to  be 
encouraged.  Hence,  an  upper  proprietor  can 
accelerate  and  even  Increase  the  flow  of  wa- 
ter from  bis  land,  but  due  regard  for  tbe 
rights  of  the  lower  proprietor  forbids  that 
the  flow  of  water  should  be  diverted  to  bis 
detriment  Hocutt  v.  Railroad,  124  N.  C. 
214,  32  S.  B.  681 ;  Mlzell  v.  McGowan,  125  N. 
C.  439,  34  S.  E.  538;  Id.,  129  N.  C.  93,  39  S. 
E.  729,  85  Am.  St  Rep.  705;  Lassiter  v.  Rail- 
road, 126  N.  C.  609,  36  S.  B.  48;  Rice  v.  Rail- 
road, 130  N.  0.  876,  41  S.  B.  1031;  Mullen  v. 
Canal  Co.,  130  N.  0.  602.  41  S.  E.  1027,  61 
L.  R.  A.  833.    Tbere  was  here  evidence  tend- 


ing to  show  that  the  water  collected  by  de- 
fendant's ditches  and  carried  by  them 
through  his  own  land  and  that  of  tbe  next 
lower  proprietor  there  ceased  to  be  carried 
farther  to  a  natural  water  way,  but  were  al- 
lowed to  ooze  through  and  water-sob  the 
plaintiff's  land  to  his  detriment  Tbere  was 
conflicting  evidence,  but  the  Jury  so  foimd 
the  fact  If  so,  the  water  put  upon  the 
plaintiff's  land  was  not  in  the  due  and  order- 
ly course  of  nature  from  tbe  Increase  and  ac- 
celeration of  the  flow  from  tbe  better  drain- 
age of  his  farm  by  the  upper  proprietor,  but 
was  In  fact  a  diversion  of  the  water  upon 
the  plaintiff's  land  to  its  detriment  "The 
defendant  had  no  right  to  collect  surface 
water  •  ♦  ♦  into  a  ditch  not  adequate  to 
receive  It  and  thus  flood  and  injure  tbe  land 
of  another."  Staton  v.  Railroad,  109  N.  C. 
341,  13  S.  E.  933;  Porter  t.  Durham,  74  N.  C 
707;  Jenkins  v.  Railroad,  110  N.  O.  444,  447, 
15  S.  E.  193.  This  is  not  the  case  of  drahi- 
ing  into  a  natural  water  way.  Increasing  its 
flow,  which  the  defendant  had  a  right  to  da 
Mlzell  V.  McGowan,  120  N.  C.  134,  26  S.  E. 
783. 

For  such  injury  tbe  plaintiff  could  bring 
this  action  at  bis  election.  Mlzell  t.  Mc- 
Gowan, 120  N.  0.  137,  26  S.  E.  783.  He  is 
not  restricted  to  the  remedy  prescribed  by 
Bevisal  1905,  §  3983  et  seq.  Indeed  that  pro- 
ceeding is  one  which  tbe  defendant  tbe  up- 
per tenant  might  well  have  resorted  to. 

The  court  excluded  a  paper,  offered  in  evi- 
dence by  the  plaintiff.  The  plaintiff's  coun- 
sel, notwithstanding,  upon  permission  of  the 
court  reopened  the  argument  and  In  the 
course  of  It  stated  the  contents  of  the  paper. 
Tbe  court  adhered  to  Its  ruling,  aad  told  the 
Jury  not  to  consider  the  contents  of  the  pai)er 
nor  tbe  statement  of  counsel  in  regard  there- 
to. Tbe  Jury  must  have  understood  so  plain 
an  Instruction;  and,  furthermore,  that  tbe 
paper,  having  been  excluded  as  evidence,  and 
not  testified  to  by  any  one,  they  could,  not 
consider  it  If  a  Jury  is  not  possessed  of  this 
much  intelligence.  It  is  not  a  proper  part  of 
a  trial  court 

No  error. 


NICHOLSON  T.  DOVER, 

(Supreme  Court  of  North  Carolina.    Sept  11, 
1907.) 

1.  Frauds,  STAixn*  of— Mkuorahduh — Suf- 

nCIKNCT. 

Letters  addressed  to  a  third  person  stating 
and  afflrming  a  contract  may  be  used  acainst 
tiie  writer  as  a  memorandum  of  the  contract 
and  are  sufficient  evidence  of  tbe  contract  to 
warrant  tbe  court  in  giving  effect  to  it 

2.  Principal  and  Aobht— Biouis  or  Urdis- 

OLOSED  PBINCIPAI. 

Where  an  owner  of  land  authorized  anoth- 
er to  sell  the  same  to  a  third  person  named,  and 
the  agent  contracted  to  sell  the  same  to  such 
third  person,  but  such  third  person  was  merely 
acting  as  agent  for  another,  his  principal  was 
entitled  to  enforce  the  contract  to  the  same  ex- 
tent that  he  oould  enforce  it  notwithstanding 
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the  owner  of  the  land  vna  withoat  knowledge 
of  the  principal'a  interest. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  40,  Principal  and  Agent,  {  504.] 

Appeal  from  Superior  Cknirt,  Beaufort 
Comty;  W.  B.  Allen,  Judge. 

Action  by  P.  A.  Nicbolson  against  Joseph 
Dover.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Beversed. 

Nicholson  &  Daniel,  for  appellant  Bra- 
|aw  &  Harding,  for  defendant 

BROWN,  J.  The  defendant  owned  *•/>« 
of  the  land  described  In  the  complaint,  and 
B.  B.  Nicbolson  owned  i/ao.  Each  owner 
seemed  desirous  of  owning  the  entire  tract 
or  of  selling  his  Interest  therein.  Negotia- 
tions were  conducted  with  Dover,  who  was 
a  resident  of  Pennsylvania,  by  B.  B.  Nlchol- 
wn,  through  W.  B.  Rodman,  wbo  was  Dov- 
er's agent  and  attorney.  The  negotiations 
are  embodied  in  22  letters  passing  between 
Dover  and  Rodman  and  B.  B.  Nicholson,  all 
of  which  are  set  out  in  the  record,  and  which 
it  is  unnecessary  to  do  more  than  refer  to. 
Tbese  letters  comprise  the  basis  of  the  plain- 
tifTs  action.  The  defendant  contends  tbat 
there  is  no  sufficient  contract  In  writing  or 
memorandum  or  note  thereof  within  the 
requirements  of  the  statute  of  frauds.  Be- 
tides other  letters  which  it  is  unnecessary  to 
refer  to,  we  think  there  are  two  which  plain- 
ly authorized  Rodman  to  enter  into  a  con- 
tract to  sell  the  defoidant's  interest  in  the 
land.  On  May  24,  1905,  defendant  wrote 
Rodman:  "Now  I  want  to  sell,  if  possible, 
and  I  want  you  and  Mrs.  Nicbolson  to  give 
me  the  very  highest  cent  that  he  will  pay  me 
for  the  land  in  Cbocowlnity.  Then  I  will 
give  you  and  blm  a  definite  answer,  and  we 
am  settle  all  right"  In  the  letter  of  June 
21,  1906,  the  authority  to  sell  is  confirmed. 
After  further  correspondence  Dover  gives 
Bodman  in  his  letter  of  July  1,  1905,  express 
aatbority  to  sell  the  land  to  B.  B.  Nicholson 
upon  a  basis  of  $1,800  for  the  wh<de  tract; 
tbat  is  to  say,  Dover  was  to  have  2*/ao  of 
tbe  $1,800  for  his  interest  This  proposition 
was  accepted  by  B.  B.  Nicholson  in  bis  let- 
ter of  July  30,  1905,  to  Rodman  in  behalf 
of  his  principal  P.  A.  Nicholson,  tbe  plain- 
tiff. We  think  the  letters  set  out  in  the  rec- 
ord are  a  sufficient  compliance  with  the  re- 
quirements of  the  statute.  It  has  always 
been  held  tbat  letters  addressed  to  a  third 
party,  stating  and  affirming  a  contract,  may 
be  Qsed  against  the  writer  as  a  memorandum 
of  it  Brown  on  Statute  of  Frauds,  {  354A, 
and  cases  cited.  Such  writings  are  sufficient 
evidence  of  the  contract  to  warrant  the  court 
in  giving  effect  to  It  Mlzell  v.  Burnett,  49 
N.  C.  254,  69  Am.  Dec.  744.  The  principal 
contention  of  the  learned  counsel  for  def end- 
tot  is  that  although  Rodman  might  have  been 
vested  with  ample  power  to  sell,  the  author- 
ity was  to  sell  to  B.  B.  Nicholson  and  not  to 
tblg  plaintiff. 

Tbe  correspondence^  ai  well  as  tbe  testi- 


mony of  B.  B.  Nicbolson  and  P.  A.  Nichol- 
son, proves  that  the  negotiations  for  the  pur- 
chase of  Dover's  interest  in  the  lands  was 
conducted  by  B.  B.  Nicholson  for  the  plain- 
tiff, and  that  the  offer  of  Dover  made  through 
Bodman  was  accepted  by  B.  B.  Nicbolson  for 
plaintiff.  This  was  well  known  to  Rodman, 
and  the  fact  that  he  failed  to  disclose  it  to 
Dover  will  not  avoid  the  contract  of  sale,  or 
relieve  Dover  from  its  performance.  Assum- 
ing that,  so  far  as  Dover  is  concerned,  tbe 
plaintiff  is  an  undisclosed  principal  as  to  him, 
yet  tbe  plaintiff  may  enforce  tbe  contract 
made  on  his  behalf  by  B.  B.  Nicbolson,  his 
agent  The  right  of  a  principal  to  maintain 
an  action  on  a  written  contract  made  by  bis 
agent  in  his  own  name  without  disclosing 
the  name  of  the  principal  is  well  settled. 
Oelrlcbs  v.  Ford,  21  Md.  489;  Tow  Boat  Co. 
V.  Tel.  Co.,  62  S.  B.  768,  124  Ga.  478;  Cowan 
T.  Falrbrother,  118  N.  C.  400,  24  S.  E.  212, 
32  L.  R.  A.  829,  54  Am.  St  Rep.  733.  If  Dov- 
er had  personally  conducted  this  correspond- 
ence directly  with  B.  B.  Nicbolson,  wbo  was 
acting  for  the  plaintiff,  an  undisclosed  prin- 
cipal, the  latter  could  enforce  the  ccmtract 
as  against  Dover.  The  fact  that  be  conduct- 
ed It  through  his  agent  will  not  alter  tbe 
case.  "It  is  a  well-established  rule  of  law 
that,  when  a  contract  not  under  seal,  is  made 
,witb  an  agent  in  his  own  name  for  an  undis- 
closed principal,  either  the  agent  or  tbe 
principal  may  sue  upon  it  the  defendant  In 
tbe  latter  case  being  entitled  to  be  placed 
in  tbe  same  position  at  the  time  of  tbe  dis- 
closure of  the  real  principal  as  if  the  agent 
had  been  the  real  contracting  party."  Bar- 
ham  V.  Bell,  by  Shepherd,  a  J.,  112  N.  C. 
133,  16  S.  E.  903;  Ewell's  Evans  on  Agency, 
379;  Story  on  Agency,  420 ;  Wharton  on  Agen- 
cy &  Agents,  403.  The  defendant  authorized 
Rodman  to  sell  to  B.  B.  Nicbolson  upon  cer- 
tain terms.  Tbe  agent  not  exceeding  tbe  au- 
thority conferred  upon  him,  contracted  to  sell 
to  B.  B.  Nicholson  according  to  the  instruc- 
tions given  him.  B.  B.  Nicbolson  was  acttaig, 
so  It  turns  out,  as  the  agent  of  the  plaintiff, 
whose  interest  was  not  disclosed  to  defend- 
ant Under  tbese  conditions  the  acts  of  the 
agent  Rodman,  are  equally  binding  upon  the 
principal,  Dover,  as  if  tbe  principal  had  done 
tbe  act  himself.  In  other  words,  so  long  as 
Rodman  was  obeying  his  instructions  in  sell- 
ing to  B.  B.  Nicholson,  it  made  no  difference 
whether  the  contract  was  made  directly 
by  Dover,  the  principal,  or  through  Rodman, 
the  agent  the  effect  would  be  the  same.  The 
principal  is  liable  where  tbe  agent  acts  with- 
in tbe  scope  of  bis  apparent  authority,  pro- 
vided a  liability  would  attach  to  tbe  prin- 
cipal if  be  was  in  the  place  of  the  ageut 
Navigation  Co.  v.  Bank,  47  U.  S.  344,  12  L. 
Ed.  405;  Ford  v.  Williams,  62  U.  S.  287,  10 
L.  Ed.  36.  The  law  is  stated  very  clearly 
by  the  Supreme  Court  of  Georgia  as  follows : 
"When  an  agent  makes  a  contract  without 
disclosing  the  name  of  bis  principal,  the 
principal  may  cbUm  all^hl^j^^h^^g^^ 
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single  limitation  that  the  other  party  shall 
not  be  Injured  thereby."  Woodruff  t.  Mo* 
Oehee,  90  Ga.  15& 

It  follows  that  if  Rodman,  acting  for  the 
defendant,  and  within  the  Bcope  of  his  pow- 
ers, made  a  valid  contract  with  B.  B.  Nichol- 
son, and  that  the  latter  at  the  time  was  act- 
ing for  the  plaintiff,  the  latter  may  enforce 
the  contract  against  the  defendant  to  the 
same  extent  that  B.  B.  Nicholson  couid .en- 
force It,  although  the  defendant  had  no 
knowledge  at  the  time  of  plaintifTs  Interest. 
The  defendant  has  In  no  way  been  injured. 
Whatever  equity  or  claim  the  defendant 
could  set  up  against  the  agent  he  could  set 
up  against  the  principal  when  he  was  dis- 
closed. In  this  case  the  defendant  has  no 
grievance  against  either.  He  simply  declines 
to  carry  out  his  valid  contract  made  by  an 
authorized  agent  because,  as  he  writes  Rod- 
man on  September  11,  1905,  he  had  Just  re- 
ceived an  offer  of  $2,000  cash  for  the  land. 
The  personality  of  the  purchaser  was  not  the 
ground  of  plaintiff's  refusal,  but  the  fact 
that  he  could  get  a  higher  price.  Tatdng 
the  evidence  to  be  true,  the  plaintiff  is  en- 
titled In  the  superior  court  to  a  decree  for 
specific  performance.    It  Is  so  ordered. 

Reversed. 

CliARE,  O.  J.,  did  not  sit 


COLLINS  V.  TAYLOR. 
(Supreme  Court  of  Oeorgia.    Aug.  8,  1907.) 

LaNDI>OBD  and  TENAN'T— DlSTBBSa— Pboceed- 
INQS  to  DIBTSAIR. 

An  affidavit  to  obtain  a  distress  warrant  on 
the  ground  that  the  rent  is  due  Is  amendable  by 
alleging  that  the  rent  was  not  due  at  the  time 
the  affidavit  was  made,  but  at  that  time  the  ten- 
ant was  seeking  to  remove  bis  goods  from  the 
premises,  where  the  distress  warrant  has  been 
converted  into  mesne  process  by  the  tenants  fil- 
ing the  statutory  counter  affidavit. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Macon  County; 
Z.  A.  Llttlejohn,  Judge. 

Distress  warrant  by  R.  O.  Collins,  as  agent 
of  one  Ellington,  against  Cook  Taylor.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Haygood  &  Cutts,  for  plaintiff  In  error. 
Greer  &  Felton,  for  defendant  In  error. 

EVANS,  J.  Collins,  as  agent  for  Mrs.  El- 
lington, sued  out  a  distress  warrant  against 
Taylor,  alleging  in  his  affidavit  that  the 
amount  claimed  was  due  and  unpaid.  The 
defendant  filed  bis  statutory  counter  affi- 
davit, denying  that  the  sum  distrained  for 
or  any  part  thereof  was  due;  and  the.  dis- 
tress warrant  and  affidavit  were  returned 
to  the  superior  court  When  the  case  was 
called  for  trial,  the  plaintiff  offered  to  amend 
by  striking  from  the  original  affidavit  the 
allegation  that  the  rent  was  due  and  un- 
paid, and  inserted  In  lieu  thereof  the  follow- 


ing:   "That  said  Cook  Taylor  has  rented  the 

premises  described  in  the  original  affidavit 
for  a  period  of  twelve  months  beginning 
September  1st,  1904,  at  twenty-five  ($25.00) 
per  month,  and  at  the  time  of  suing  out  said 
distress  warrant  said  Cook  Taylor  was  seek- 
ing to  remove  his  goods  from  the  rented 
premises  without  paying  or  offering  to  pay 
the  rent  for  the  unexpired  portion  of  said 
term."  The  court  refused  to  allow  the 
amendment  and  the  plalntlfl  excepted  to  this, 
ruling.  The  plaintiff  then  offered  evidence 
to  the  effect  that  the  defendant  had  rented 
the  premises  from  September  1,  1904,  for  the 
period  of  one  year,  at  the  monthly  rental  of 
$25,  that  the  rent  prior  to  January  1,  1905, 
had  been  paid,  and  that  the. rent  for  Janu- 
ary was  not  due  until  the  end  of  the  month 
by  the  terms  of  the  contract  The  distress 
warrant  was  sued  out  on  January  25,  1905. 
At  the  conclusion  of  the  piaintitTs  testimony, 
the  court  on  motion  of  defendant  granted 
a  nonsuit,  and  exception  was  taken  to  this 
Judgment 

i.  A  landlord  may  distrain  for  rent  as 
soon  as  the  same  Is  due,  or  before  due.  If  the 
tenant  Is  seeking  to  remove  his  goods  from 
the  premises.  Civ.  Code  1895,  {  3124.  The 
party  distrained  may  In  all  cases  file  a  coun- 
ter affidavit  denying  that  the  sum  or  some 
part  thereof  distrained  for  is  not  due.  and 
have  the  issue  made  by  his  counter  affidavit 
tried  In  the  proper  court  Civ.  Code  1895.  { 
4819.  No  other  pleading  by  the  defendant  Is 
necessary  to  let  In  evidence  to  sustain  any 
legitimate  defense  he  may  have  to  the  land- 
lord's demand.  Smith  v.  Green,  128  Ga.  90, 
57  S.  E.  98;  Johnson  v.  Patterson,  86  Ga. 
725,  13  S.  E.  17.  The  filing  of  the  counter 
affidavit  converts  the  distress  warrant  into 
mesne  process,  and  thereafter  the  proceeding 
amounts  to  a  suit  for  rent  Hardy  v.  Poss, 
120  Ga.  385,  47  S.  E.  947.  The  affidavit  for 
a  distress  warrant  serves  the  purpose  of 
stating  the  plaintiff's  cause  of  action.  If 
It  Is  therein  alleged  that  the  rent  Is  due,  the 
probata  must  sustain  this  allegation,  to  en- 
title the  plaintiff  to  recover.  Evidence  that 
the  tenant  Is  seeking  to  remove  his  goods 
from  the  premises  is  not  competent  in  sudt 
a  case.  Anders  t.  Blount  67  Ga.  41;  Holt 
V.  LIcette,  111  Ga.  810,  36  S.  B.  703.  In  nei- 
ther of  these  cases  was  the  question  made 
that  the  affidavit  was  amendable  so  as  to 
make  It  conform  to  the  evidence.  Of  course. 
If  the  affidavit  was  amendable  so  as  to  allege 
that  the  tenant  was  seeking  to  remove  his 
goods  from  the  premises,  testimony  support- 
ing such  allegation  would  be  competent  The 
law  of  amendment  In  this  respect  Is  very 
liberal.  All  affidavits  for  the  foreclosure  of 
liens,  or  which  are  the  foundation  of  legal 
proceedings,  are  amendable  to  the  same  ex- 
tent as  ordinary  declarations.  Civ.  Code 
1895,  i  5122.  This  statute  is  remedial  In 
Its  nature,  and  is  therefore  to  be  liberally 
construed  and  applied.  Before  Its  enact- 
ment affidavits  which  were  the  foundation 
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of  munmary  process  were  not  amendable. 
Brown  v.  McCluskey,  26  Ga.  577.    The  mani- 
fest purpose  of  the  C!ode  (section  6122)  was 
to  change  this  rule,  so  as  to  permit  amend- 
ments to   affidavits   upon   which   summary 
process  was  Issued.    It  has  been  held  to  au- 
Qiorize  an  amendment  to  an  attachment  affi- 
davit which  alleged  the  ground  of  attach- 
ment to  be  that  the  debtor  is  "about  to  re- 
move without  the  limits  of  the  state"  by 
adding  thereto  the  words  "and  county,"  so 
as  to  make  It  read,  "without  the  limits  of  the 
state  and  county."     Brumby  v.  Rlckoft,  94 
Ga.  429,  21  S.  B.  232.    The  Hississlppl  Code 
of  1871,   8  1483,  authorized  amendment  of 
defective  affidavits  In  attachment,  and  the 
Supreme  Court  of  the. United  States  was  of 
the  opinion  that  under  such  a  provision  tiiere 
could  be  no  ob]ecti<m,  on  principle,  to  an 
amendment  adding  a  new  ground  of  attach- 
ment   Fitzpatrlck  v.  Flannagan,  106  U.  S. 
648, 1  Sup.  Ct  360,  27  L.  Bd.  211.    We  cannot 
perceive  any  obstacle  In  the  way  of  amend- 
ing the  affidavit  to  conform  to  the  actual 
conditions  existing  at  the  time  of  suing  out 
the  distress  warrant    Such  an  amendment, 
from  the  nature  of  things,  cannot  be  preju- 
dicial to  the  tenant    His  objection  to  such 
an  amendment  is  purely  technical.    It  is  an 
objection  which  does  not  raise  the  issue  that 
tlie  tenant  is  not  liable,  or  that  the  suing 
out  of  the  warrant  was  premature,  but  that 
the  landlord  is  put  to  his  election  In  the  first 
instance  to  state  on  what  ground  he  is  en- 
titled to  distrain.     Section  8124  affords  the 
landlord  a  remedy  by  distress  warrant,  both 
when  the  rent  Is  due  and  when  it  is  not  due 
under  certain  circumstances.    It  does  not  re- 
late or  refer  to  the  rent  contract  which  is 
tlie  cause  of  action.    An  amendment  of  the 
character  refused  by  the  court  states  no  new 
cause  of  action.    The  landlord  is  still  pursu- 
ing his   remedy   by    distress   warrant,   not- 
withstanding the  proceeding  has  been  con- 
verted Into  an  action  for  rent  by  the  tenant's 
counter  affidavit.     And  he  may  amend  by 
ailing  facts  which  show  that  he  may  law- 
fully proceed  against  his  tenant  by  distress 
warrant 

The  plaintiff's  case  depended  upon  the  al- 
lowance of  the  proffered  amendment;  and, 
when  this  was  disallowed,  he  was  unable  to 
prove  his  case,  and  the  nonsuit  was  inevi- 
table. The  judgment  of  nonsuit  was  the  con- 
sequence of  an  erroneous  ruling,  and  must 
be  reversed  on  that  account. 

Judgment  reversed.  All  the  Justices  con- 
cnr. 


8APP  et  al.   v.  WILLIAMSON  et  al. 
(Supreme  Court  of  Georgia.    July  13,  1907.) 

1.  JuDOmENT— COWSERT      DECREE— ENTBT      IH 
VACAnON.  ■       .  ,  . 

What  purports  to  be  a  consent  decree  nav- 
iiiB  been  entered  in  vacation,  and  there  being  no 
order  in  term  authorizing  the  decree  to  be  so 
entered,  and  the  same  not  having  been  entered  at 


a  time  and  nlace  fixed  under  the  provisions  of 
Civ.  Code  1^,  i  4328  et  aeg.,  it  is  inoperative 
as  a  judgment  of  the  court,  for  the  reason  that 
the  judge  was  without  authority  to  enter  the 
same. 

2.   EXECUTOHS   AND    ADinNlBTBATOBS— UfPBOP- 
EB  PAYMEWT  OV  CI.AIMB. 

If  a  paper  purporting  to  be  a  consent  de- 
cree, in  a  case  in  which  the  administrator  of  a 
deceased  person  is  a  party,  Is  inoperative  as  a 
judgment,  for  the  reason  that  the  court  was 
without  jurisdiction  to  render  the  decree,  but 
operative  as  an  agreement  to  which  the  adminis- 
trator has  assented,  the  heirs  of  the  estate  will 
not  be  concluded  by  the  paper,  as  an  agreement, 
from  calling  the  administrator  to  an  acco-unt- 
ing  for  any  matter  therein  which  charged  the 
estate  with  claims  with  which  it  was  not  charge- 
able, or  which  provided  for  a  distribution  of  the 
assets  of  the  estate  in  any  other  manner  than 
that  authorized  by  law. 
8.  Cancellation     of     Instbuments  —  Am- 

QUATE  REUEDT  AT  LAW. 

Whatever  may  be  the  rights  of  the  plain- 
tiffs in  another  proceeding,  with  proper  allega- 
tions and  proper  parties,  tliere  was  no  equity  in 
tiie  present  petition,  and  the  court  did  not  err 
in  dismissing  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Cancellation  of  Instruments,  }  7.] 

4.  Pleading — Heabino  on  Dehubbeb. 

When  there  are  several  defendants  to  au 
equitable  petition,  and  some  of  them  file  de- 
murrers and  others  do  not,  the  petition  should 
not  be  dismissed  as  to  the  defendants  who  did 
not  demur,  even  though  there  is  no  equity  in 
the  petition  as  to  any  of  the  defendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  {  557.] 

(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Dodge  County ; 
Jno.  P.  Ross,  Judge  pro  hac. 

Action  by  C.  W.  Sapp  and  others  against 
A.  G.  Williamson  and  others.  Judgment  for 
defendants,  and  plaintlfCs  bring  error.  Af- 
firmed. 

Charles  W.  Sapp,  George  W.  Sapp,  Jeff  D. 
Sapp,  Wm.  8.  Sapp,  Katie  Ward,  Lou  Pow- 
ell, and  Annie  Cobb  brought  their  petition 
against  the  Merchants'  &  Farmers'  Bank,  J. 
C.  Rawlins,  administrator  of  Susan  A.  Sapp, 
W.  B.  Sapp,  A.  G.  Williamson,  J.  C.  Rogers, 
sheriff,  T.  B.  Ragan,  and  Mollle  H.  Grace,  al- 
leging that  the  plaintiffs  were  the  children  of 
W.  B.  Sapp  and  his  wife,  Susan  A.  Sapp,  and 
are  the  heirs  at  law  of  the  latter,  who  died  in- 
testate In  1902 ;  that  at  the  September  term, 
1895,  of  the  superior  court  of  Dodge  county, 
Ragan,  as  surviving  partner  of  the  firm  of 
Ragan  &  Co.,  began  proceedings  to  foreclose 
a  mortgage  on  a  descrlljed  lot  of  land  against 
W.  B.  Sapp,  and  obtained  a  judgment  of 
foreclosure  In  1898.  The  plaintiff  was  repre- 
sented by  J.  H.  Martin,  Esq.,  and  the  de- 
fendant by  Smith  &  Clements,  as  attorneys. 
On  May  28,  1898,  an  execution  Issued  on  the 
foreclosure  judgment  was  levied,  and  a  claim 
was  interposed  by  Susan  A.  Sapp,  which 
seems  never  to  have  been  disposed  of.  In 
this  case  the  plaintiff  was  represented  by  J. 
H.  Martin,  Esq.,  and  tue  claimant  by  E.  Her- 
man, Esq.  In  1899  Ragan,  as  surviving  part- 
ner, filed  suit  In  the  county  court  against  W. 
B.  Sapp  as  principal  and  D, 
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carlty.  This  case  was  appealed  by  consent 
to  the  superior  court;  dismissed  for  the 
want  of  prosecution,  reinstated  on  the  same 
day,  and  seems  to  have  been  never  there- 
after disposed  of.  J.  H.  Martin,  Esq.,  repre- 
sented the  plaintiff,  and  E.  B.  Milner,  Esq., 
the  defendant  In  1904  MolUe  H.  Grace 
brought  a  petition  in  equity  against  W.  B. 
8app  and  J.  C.  Rawlins,  administrator,  to 
cancel  a  deed  from  W.  B.  Sopp  to  Susan  A. 
Sapp,  bearing  date  September  30,  1889,  to 
certain  described  lots  of  land;  among  them 
being  the  lot  embraced  in  the  mortgage  above 
referred  to,  all  of  such  lots  adjoining  each 
other,  and  being  embraced  in  one  tract  The 
deed  purported  to  be  upon  a  consideration 
of  $1,000.  The  petition  also  sought  to  en- 
join Rawlins,  the  administrator,  from  selling 
the  land  described  in  the  deed  under  an  or- 
der granted  by  the  court  of  ordinary,  and  al- 
so sought  to  foreclose  a  mortgage  on  one  of 
the  lots  given  by  W.  B.  Sapp  to  Mollie  H. 
Grace.  Certain  of  the  heirs  at  law  of  Susan 
A.  Sapp  were  made  parties  defendant  to 
this  proceeding.  J.  H.  Martin,  Esq.,  repre- 
sented the  plaintlfr,  and  W.  M.  Morrison, 
Esq.,  and  Messrs.  Hall  &  Wimberly,  repre- 
sented the  defendant.  At  the  same  time,  and 
in  the  same  court,  Ragan,  surviving  part- 
ner, brought  a  petition  In  equity  against  the 
same  parties  for  the  same  purposes  as  in- 
dicated in  the  petition  of  Mollie  H.  Grace; 
Ragan  setting  up  the  same  mortgage  which 
he  had  previously  foreclosed.  In  this  case 
the  attorneys  were  the  same  as  in  the  case 
of  MoUIe  H,  Grace.  In  1904  the  Merchants' 
&  Farmers'  Bank  obtained  a  Judgment  of 
foreclosure  on  one  of  the  lots  described  in 
the  deed  above  referred  to  against  Susan  A. 
Sapp,  and  the  mortgage  execution  was  levied. 
In  this  case  the  plaintiffs  were  represented 
by  J.  P.  HIghsmlth,  Esq.,  and  the  defend- 
ant was  In  default  In  1905  Ragan,  as  sur- 
viving partner,  brought  a  petition  in  equity 
against  the  Merchants'  &  Farmers'  Bank, 
Rogers,  sheriff,  and  Rawlins,  administrator, 
for  the  purpose  of  enjoining  the  sale  un- 
der the  mortgage  execution  of  the  Merchants' 
&  Farmers'  Bank,  so  far  as  It  related  to  one 
of  the  lots  therein.  In  this  case  the  plain- 
tiff was  represented  by  Messrs.  W.  L.  &  War- 
ren Grice,  the  bank  by  Messrs.  D.  M.  Rob- 
erts &  Son  and  J.  P.  Highsmitb,  Esq.  The  sher- 
iff and  administrator  do  not  seem  to  have  been 
represented  by  counsel,  or  to  have  made  any 
defense.  There  was  no  process  annexed  to 
the  petition,  nor  does  it  appear  to  have  been 
filed,  but  the  same  was  answered  by  the  bank. 
In  1905  Mollie  H.  Grace  brought  a  petition  in 
equity  against  the  bank,  Rogers,  sheriff,  and 
Rawlins,  administrator,  for  the  purpose  of  en- 
joining the  sale  of  another  lot  embraced  in 
the  mortgage  of  the  bank.  In  this  case  no 
process  was  annexed  to  the  petition,  nor  does 
the  same  appear  to  have  been  filed ;  but  an 
answer  was  filed  by  the  bank.  The  plaintiff 
was  represented  by  Messrs.  W.  L.  &  Warren 
Orlce,  the  bank  by  Messrs.  D.  M.  Roberts  & 


Son  and  3.  P.  HIgbsmltb,  Esq.,  and  the  sher- 
iff and  administrator  by  J.  E.  Wooten  and 
W.  M.  Morrison,  Esq.  Geo.  W.  Sapp  inter 
posed  a  claim  to  a  part  of  the  land  embraced 
In  the  mortgage  execution  of  the  bank,  and 
Charles  W.  Sapp  also  Interposed  a  claim  to 
a  portion  of  the  land  embraced  in  the  mort- 
gage. While  the  litigation  was  In  the  stage 
above  referred  to,  what  purports  to  be  a 
consent  decree  was  entered.  This  decree 
bears  no  date,  but  purports  to  be  signed 
nunc  pro  tunc  aa  of  May  16,  1905,  though, 
as  a  matter  of  fact  it  was  not  signed  at  that 
time,  nor  at  the  May  term,  1905.  nor  at  any 
term,  nor  In  open  court  at  a  place  where  the 
court  was  held,  but  was  actually  signed  in  an- 
other county  after  the  adjournment  of  court 
in  vacation,  at  chambers.  The  decree,  after 
stating  some,  if  not  all,  of  the  cases  above  re- 
ferred to,  recites  that  the  disqualification  of 
the  presiding  Judge,  Hon.  J.  H.  Martin,  Is 
waived  by  all  parties,  and  by  consent  the  cases 
are  heard  and  determined  at  the  May  term, 
1905,  by  the  presiding  Judge,  without  the  inter- 
vention of  a  Jury.  It  is  then  decreed  that 
the  cases  be  consolidated;  that  the  claims 
filed  by  Susan  A.  Sapp,  Chas.  W.  Sapp.  and 
Geo.  W.  Sapp  be  withdrawn ;  that  certain 
described  lands  be  sold  under  the  foreclosure 
Judgment  of  the  bank  and  Ragan  and  "under 
the  Grace  paper"  after  due  advertisement 
It  provides  the  manner  in  which  the  sale 
shall  be  conducted  by  lots  and  the  disposition 
to  be  made  of  the  proceeds,  the  Ragan  mort- 
gage to  be  first  paid  in  full,  and  Ragan  be  paid 
$36.75  actual  expenses  Incurred  In  the  injunc- 
tion matter  and  other  matters  relating  there- 
to ;  that  the  mortgage  of  Mollie  H.  Grace  be 
next  paid  in  full,  then  the  mortgage  of  the 
bank  be  next  paid,  then  another  debt  to  Ra- 
gan ;  and  that  Judge  Roberts,  attorney  for  the 
bank,  he  reimbursed  for  certain  actual  ex- 
penses in  defending  the  injunction  proceeding, 
and  that  the  costs  of  court  be  next  paid.  Aft- 
er the  payment  of  the.  sums  above  referred  to, 
any  balance  remaining  Is  to  be  turned  over  to 
the  administrator  of  Susan  A.  Sapp  for  the 
purposes  of  administration.  The  decree  then 
recites:  "It  Is  further  understood  by  all 
the  parties  hereto  that  as  this  consent  decree 
was  agreed  to  on  May  16,  1905,  the  same 
being'  a  day  during  the  regular  May  term, 
but  for  providential  cause  was  not  presented 
to  the  Judge  for  his  signature  at  the  time 
contemplated,  that  this  decree  be  now  signed 
nunc  pro  tunc  as  of  May  16,  1906,  all  parties 
consenting  hereto."  It  then  provided  that  the 
mortgage  lien  of  Mollie  H.  Grace  be  dis- 
placed, and  its  lien  attach  to  the  proceeds  In 
the  same  manner  as  if  the  mortgage  had 
been  duly  foreclosed,  and  that  the  several 
petitions  above  referred  to  be  dismissed,  and 
that  the  decree  supersedes  all  former  orders 
in  the  different  cases.  The  decree  was  sign- 
ed by  Messrs.  W.  L.  &  Warren  Grice  as  at- 
torneys for  Ragan,  G.  Vv.  Sapp.  Chas.  W. 
Sapp,  and  Mollie  H.  Grace,  and  by  W.  M. 
Morrison,  Esq.,  as  attori^y  Jew  Rawlins,  ad- 
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xninistrator,  and  by  Messrs.  D.  M-  Roberts  & 
Son  and  J.  P.  Highsmlth  as  attorneys  for 
the  bank,  and  by  >v.  B.  Sapp.  Upon  this 
decree  Judge  Martin  entered  tbe  following: 
"So  ordered  and  decreed.  Let  this  be  en- 
tered on  the  minutes  of  Dodge  superior  court" 
There  appears  on  tlie  decree  an  entry  by  the 
clerk  that  the  same  was  entered  on  the  min- 
utes of  the  court,  on  specified  pages,  May 
term,  1905. 

It  is  alleged,  in  the  petition,  that  O.  W. 
Sapp  and  C.  W.  Sapp  never  consented  to  the 
terms  of  the  decree,  and  never  authorized  the 
attorneys  purporting  to  sign  the  decree  in 
their  behalf  either  to  sign  the  same  or  to 
withdraw  their  claims,  and  that  they  are  in 
actual  possession  of  the  land  claimed,  and 
have  been  In  possession  more  than  seven 
years  under  a  parol  gift  of  their  father  and 
mother,  and  by  reason  of  the  gift  have  made 
valuable  improvements,  and  therefore  claim 
the  ownership  of  the  laud.  Having  learned 
that  their  claims  had  been  withdrawn,  they 
prepared  a  second  claim  to  the  property  and 
tendered  it  to  the  sherlfT,  when  he  proceeded 
to  sell  the  same  under  the  pretended  decree; 
but  tbe  Bheriff  refused  to  accept  the  claim, 
upon  the  ground  that  tbe  creditors  and  ad- 
ministrator of  Susan  A.  Sapp  objected  there- 
to. They  prepared  a  petition  setting  forth  the 
facts  herein  set  forth,  for  the  purpose  of  en- 
joining the  sale,  but  It  was  impossible  for 
them  to  reach  a  Qualified  Judge  before  the 
time  for  tbe  sale,  and  therefore  they  simply 
filed  their  petition,  and  gave  notice  of  their 
claim  at  the  sale.  The  petition  and  claim 
were  disregarded  by  the  sheriff  and  the  lands 
were  acid  to  Williamson,  to  whom  the  sheriff 
executed  a  deed.  It  is  alleged  that  the  sale 
was  illegal,  for  the  reason  that  the  levy  and 
advertisement  did  not  state  the  name  of  any 
one  as  the  owner  of  the  land  levied  on.  All 
of  the  petitioners  aver  that  while  the  decree 
purports  to  have  been  granted  by  consent,  as 
a  matter  of  fact,  none  of  them  ever  consented 
thereto,  nor  authorized  any  attorney  or  any 
other  person  to  consent  to  any  such  decree, 
nor  did  they  waive  the  disqualification  of  the 
presiding  Judge,  nor  did  they  agree  for  the 
decree  to  be  entered  during  vacation  without 
the  Intervention  of  a  Jury,  never  having  been 
consulted  in  reference  to  any  of  tnese  mat- 
ters. The  plaintiffs  Jeff  D.  Sapp,  Wm.  S. 
Sapp,  Katie  Ward,  Lou  Powell,  and  Annie 
Cobb  show  tliat  so  far  as  they  are  concerned, 
although  they  were  parties  to  the  litigation 
in  which  the  decree  was  rendered,  the  decree 
does  not  even  purport  to  have  been  consented 
to  by  them,  or  by  any  person  In  their  behalf, 
and,  in  fact,  was  never  consented  to  by  them 
or  by  any  authorized  person  for  them.  It 
is  alleged  that  the  mortgage  in  favor  of  Mol- 
lie  B.  Grace  has  never  been  foreclosed,  and 
the  sheriff  had  no  authority  to  sell  the  land 
therein  mortgaged ;  that  it  was  illegal  to  sell 
onder  the  Ragan  mortgage  any  other  prop- 
erty than  that  embraced  in  the  mortgage  ex- 
ecatlon.  The  manner  In  which  the  proceeds 
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of  the  sale  were  directed  to  be  made  is  at- 
tacked as  being  illegal  and  unauthorized. 
The  payment  of  the  expenses  of  Ragan  is 
also  attacked  as  being  Illegal  and  beyond  the 
jurisdiction  of  the  court  The  different 
amounts  that  were  ordered  to  be  paid  to  dif- 
ferent parties  Is  alleged  to  be  illegal  for  vari- 
ous reasons.  It  is  alleged  that  Rawlins,  as 
administrator  of  Susan  A.  Sapp,  had  no  au- 
thority to  consent  for  funds  arising  from  the 
sale  of  the  property  of  the  estate  to  be  ap- 
plied to  the  debts  of  W.  B.  Sapp  and  other 
claims  to  which  it  was  appropriated  by  the 
decree,  and  the  administrator  had  no  au- 
thority to  bind  these  plaintiffs  In  regard  to 
the  .matters  embraced  In  the  litigation.  The 
amount  of  the  indebtedness  Is  set  forth,  as 
well  as  the  value  of  the  property.  It  is 
distinctly  alleged  that  there  has  never  been 
any  necessity  for  the  decree  or  for  the  sale 
of  the  land,  for  the  reason  that  the  plaintiffs, 
as  heirs  of  Susan  A.  Sapp,  have  been  at  all 
times  ready  and  willing  to  pay  the  Just  debts 
of  her  estate  and  divide  the  remainder  among 
themselves,  and  they  are  still  ready  to  do 
this,  and  they  are  also  ready  and  willing  to 
pay  all  the  Just  debts  of  W.  B.  Sapp  secured 
by  liens  to  which  the  land  may  be  legally 
subject  It  is  also  alleged  that  the  decree  is 
illegal,  because  granted  in  vacation,  at  cham- 
bers, out  of  the  county  in  which  the  litigation 
was  pending,  and  by  a  disqualified  Judge. 
Plaintiffs  have  received  no  part  of  the  pro- 
ceeds of  tbe  sale,  and  the  sheriff  has  not  put 
Williamson,  the  purchaser.  In  possession ;  but 
Williamson  has  been  cutting  and  hauling  the 
timber  from  two  of  the  lots,  and  Is  threaten- 
ing to  take  possession  of  the  land.  The  pray- 
er is  that  the  sheriff  be  enjoined  from  placing 
Williamson  In  xiossession,  and  that  he  be  en- 
joined from  taking  possession ;  that  all  of  the 
defendants  be  enjoined  from  Interfering  with 
or  disposing  of  the  land  sold  by  the  sheriff; 
and  that  the  decree  be  declared  null  and  void 
and  be  set  aside;  and  for  general  relief  and 
process.  By  amendment  It  Is  alleged  that  the 
decree  was  void  for  the  further  reason  that 
there  was  no  order  granted  or  taken  in  term 
time  providing  for  a  hearing  and  disposition 
of  the  case  in  vacation,  and  there  Is  no  writ- 
ten consent  of  the  parties  In  the  premises. 

Williamson,  MoIIle  H.  Grace,  and  Ragan 
filed  a  demurrer,  in  which  they  alleged  that 
there  was  no  equity  in  the  petition;  that  It 
appears  therefrom  that  the  plaintiffs  sue  as 
heirs  at  law  of  Susan  A.  Sapp,  and  that  her 
estate  la  represented  by  an  administrator, 
and  It  Is  not  alleged  that  the  administrator 
has  been  discharged  or  that  he  has  consented 
to  the  bringing  of  the  suit,  and  there  Is  no 
allegation  of  fraud  or  collusion  between  the 
administrator  and  the  other  defendants;  that 
It  does  not  appear  that  the  plaintiffs  are  all 
of  tbe  heirs  of  Susan  A.  Sapp,  nor  what  Is 
the  Interest  of  each  of  them ;  that  the  allega- 
tion in  reference  to  the  irreparable  damages 
are  too  general  and  vague;  that  the  wrongs 
complained  of   are   merely   trespasses,  .and 
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there  la  no  allegation  of  Insolvency;  that,  bo 
far  as  the  plaintlfFs  Cbas.  W.  Sapp  and  Geo. 
W.  Sapp  are  concerned,  there  Is  no  allegation 
that  the  attorneys  who  nigned  the  decree  In 
their  behalf  did  not  represent  them  in  the 
claim  cases ;  and  that  the  order  of  the  ordi- 
nary authorizing  the  sale  of  the  land  cannot 
be  collaterally  attacked. 

The  demurrer  was  sustained,  and  the  plain- 
tiffs excepted. 

De  Lacy  &  Bishop,  for  plaintiffs  in  error. 
W.  L.  &  Warren  Grlce,  D.  M.  Roberts  &  Son, 
and  W.  M.  Morrison,  for  defendants  In  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  While  the  record  In  this  case  con- 
tains only  the  petition  and  the  demurrer,  it 
fairly  bristles  with  allegations  of  fact  and 
averments  of  dates,  and  this  is  calculated  to 
beget  confusion.  But,  after  a  careful  consid- 
eration of  the  petition,  we  think  that  the  case 
at  last  can  be  resolved  by  the  application  of  a 
few  well-settled  principles.  The  judges  of 
the  superior  court  cannot  exercise  any  power 
oat  of  term  time,  unless  the  authority  to  do 
BO  is  expressly  granted  by  the  law,  or  an  or- 
der has  been  taken  in  term  conferring  author- 
ity to  render  a  judgment  In  vacation.  Civ. 
Code  1895,  {  4326.  The  law  expressly  author- 
izes such  judges  to  hear  and  determine,  in 
vacation,  without  an  order  passed  In  term, 
motions  for  new  trials,  certlorarls,  and  such 
other  matters  as  are  not  referred  to  a  jury, 
provided  application  Is  made  by  either  party, 
or  his  counsel,  and  10  days'  notice  In  writing 
is  given  to  the  opposite  party  of  the  time  and 
place  of  hearing.  Civ.  Code  1895,  H  4323, 
4824.  What  purports  to  be  a  consent  decree 
In  the  present  case  was  not,  according  to  the 
allegations  In  the  petition,  entered  In  term 
time.  It  does  not  appear  that  an  order  was 
taken  In  term  authorizing  the  decree  to  be 
entered  in  vacation.  The  all^ation  of  the  pe- 
tition Is  that  there  was  no  such  order.  The 
matters  Involved  were  such  as,  under  the 
law,  would  be  referred  to  a  Jury,  nnless,  by 
consent,  the  judge  was  authorized  to  pass 
upon  the  questions  of  fact  Involved.  Even  it 
a  case  of  this  character  could  be  heard  in 
vacation,  under  the  sections  above  referred 
to,  providing  for  10  days'  notice,  there  was 
nothing  to  Indicate  that  a  hearing  was  had 
under  this  provision  of  the  law.  On  the  con- 
trary. It  appears  from  the  very  paper  itself 
that  the  decree  was  not  so  signed,  It  being 
stated  therein  that  the  terms  of  the  decree 
were  agreed  upon  in  term  and  the  decree 
entered  nunc  pro  tunc.  While  an  order,  judg- 
ment, or  decree  may  be  entered  nunc  pro  tunc 
under  certain  conditions,  this  must  be  done 
in  term  time,  except  In  those  cases  where  the 
judge  is  authorized  to  act  in  vacation.  Of 
course,  it  is  within  the  power  of  the  parties 
to  waive  the  disqualification  of  the  judge, 
and,  when  such  waiver  Is  made,  be  has,  in 
the  particular  case,  all  the  authority  he 
would  have  If  no  such  disqualification  ex- 
isted;   but  mere  waiver  of  the  disqualifica- 


tion does  not  confer  upon  him  any  greater 
power  than  he  already  had  under  the  law. 
Even  If  the  presiding  judge  had  not  been  dis- 
qualified In  the  present  case,  we  think  the 
decree  would  be  inoperative  for  the  reasons  I 
above  referred  to.  , 

2.  As  the  decree  was  Inoperative  as  a  judg- 
ment of  the  court,  the  question  arises:  How 
far  Is  the  paper  binding  upon  the  parties  who 
have  consented  thereto?  While  what  pur- 
ports to  be  a  consent  decree  may  fall  to  oper- 
ate as  a  judgment  binding  upon  the  parties 
on  account  of  the  want  of  jurisdiction  in  the 
court,  or  other  valid  reason,  still.  If  the 
terms  of  the  same  were  entered  Into  upon 
a  sufficient  consideration,  agreed  to  l>y  the  par- 
ties with  a  full  knowledge  of  Its  contents. 
It  would,  In  the  absence  of  fraud,  accident  or 
mistake,  be  operative  as  an  agreement  binding 
upon  all  of  the  parties  thereto.  KIdd  v.  Huff, 
106  Oa.  209,  31  S.  E.  430  (1);  Driver  v.  Wood, 
114  Ga.  206,  40  S.  E.  257.  What  purports  to 
be  the  consent  decree  is  signed  by  counsel  in 
behalf  of  at  least  some  of  the  plaintiffs.  It 
is  distinctly  alleged  that  none  of  the  plaintiffs 
ever  consented  to  the  decree,  but  it  is  not 
denied  that  the  counsel  who  signed  the  decree 
were  the  counsel  of  record  of  those  parties 
whom  they  purported  to  represent,  lie 
signature  of  the  counsel  would,  therefore,  be 
prima  facie  evidence  that  the  parties  had 
consented  thereto.  The  control  of  counsel 
over  a  case  in  their  hands  Is  under  the  law 
very  broad,  and,  except  In  those  cases  where 
the  law  distinctly  declares  that  counsel  can- 
not bind  their  clients  by  agreement  entered 
Into  In  reference  to  a  case  In  which  they  are 
employed,  the  consent  of  counsel  will  bind 
the  client  so  far  as  the  opposite  party  Is  con- 
cerned; the  counsel,  of  course,  being  respon- 
sible to  his  client  for  any  loss  resulting  from 
the  fact  that  he  has  disobeyed  Instructions, 
or  the  rights  of  his  client  have  been  preju- 
diced by  his  negligence.  But,  for  the  purposes 
of  this  case,  we  will  deal  with  what  purports 
to  be  a  consent  decree  as  Inoperative  upon 
the  plaintiffs,  both  as  a  judgment  and  as  an 
agreement;  for  In  our  opinion,  even  when  it 
Is  so  dealt  with,  there  is  no  equity  In  the 
petition.  All  of  the  plaintiffs  sue  as  the 
heirs  at  law  of  Susan  A.  Sapp  In  reference 
to  some  of  the  matters  Involved.  Two  of 
the  plaintiffs  set  up  title  In  themselves— 
each  to  a  portion  of  the  lands  In  controversy. 

We  will  first  deal  with  the  petition  so  far 
as  It  relates  to  the  alleged  claims  of  the 
heirs  at  law  of  Susan  A.  Sapp.  It  must  be 
kept  In  mind  that  the  estate  of  Susan  A. 
Sapp  is  represented  by  an  administrator. 
The  bank  had  a  mortgage  execution  upon  a 
portion  of  the  lands  Involved  in  the  contro- 
versy; such  mortgage  having  been  given  by 
Susan  A.  Sapp.  A  sate  under  this  mortgage 
execution  had  been  enjoined  at  the  Instance 
of  Ragan  in  one  proceeding,  and  Mrs.  Grace 
In  another.  With  these  Injunctions  removed, 
there  was  no  legal  obstacle  In  the  way  of  the 
bank  proceeding  to  sell  thieiandembraced  In 
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it8  mortgage  execntlon.  The  partlea  who  had 
obtained  these  Injunctlona  consented  to  the 
sale,  and  the  plaintiffs  had  no  concern  In  this 
matter.  Ragan  and  Mrs.  Grace  could  have 
dismissed  their  bills  and  the  Injunctions  been 
thereby  dlssolred.  They  could  bare  allowed 
their  bills  to  remain  pending,  and  It  was  no 
concern  of  the  plaintiffs  In  this  case  that 
th^  had  consented  to  the  injunctions  being, 
In  effect,  dissolved.  Even  if  the  bank  had 
caused  a  sale  to  be  had  In  violation  of  the 
Injunctions,  it  would  have  been  no  concern 
of  the  plaintiffs,  but  the  ofBcers  of  the  bank 
and  its  counsel  would  have  rendered  them- 
selves amenable  to  the  court  for  contempt, 
and,  at  the  Instance  of  Ragan  and  Mrs.  Grace, 
proceedings  might  be  had  to  punish  them  for 
contempt  or  to  restore  the  status.  But  the 
plaintiffs  had  no  concern  whatever  In  refer- 
ence to  this  matter.  If  the  mortgage  foreclo- 
sure judgment  was  a  valid  judgment  against 
the  administrator,-  title  to  the  land  would 
have  passed  at  the  sale.  If  it  was  not  a  valid 
jndgment,  no  title  would  have  passed.  Bat 
It  Is  said  that  under  the  terms  of  the  con- 
sent decree  the  proceeds  of  the  sale  were  to 
be  divided  in  sach  way  as  to  prejudice  the 
heirs  of  Susan  A.  Sapp  that  claims  were  to 
be  paid  which  were  not  charges  against  her 
estate  at  all,  and  that  it  provided  for  the 
payment  of  the  debts  of  W.  B.  Sapp  out  of 
the  proceeds.  It  Is  also.  In  effect  charged 
that  the  lauds  not  embraced  in  the  mortgage 
were  to  be  sold  under  the  mortgage  execution. 
There  Is  no  allegation  that  the  administrator 
of  Susan  A.  Sapp  Is  insolvent,  nor  Is  it  al- 
leged that  the  securities  on  his  bond  are  in- 
solvent. If  the  sale  under  the  mortgage  ex- 
ecution of  the  bank  was  conducted  in  good 
faltb  and  without  collusion  between  the  ad- 
ministrator and  the  bank,  the  sale  was  valid. 
And,  even  If  there  was  collusion  between  the 
administrator  and  the  bank,  and  Williamson 
was  not  a  party  to  the  collusive  arrangement, 
but  bought  In  good  faith  as  the  highest  bid- 
der at  the  sale,  the  sale  would  be  valid.  But, 
If  the  administrator  bad  been  faithless  to 
bis  trust  In  any  way,  he  must  respond  to  the 
heirs  of  the  estate  for  the  amount  which 
they  have  been  damaged.  If  the  adminis- 
trator has  agreed  to  pay  claims  out  of  the 
assets  of  the  estate  which  he  had  no  author- 
ity to  pay,  upon  an  accounting  he  will  be  held 
liable  to  the  heirs  for  such  amounts.  The 
decree  does  not  stand  In  the  way  of  the  heirs 
as  a  judgment,  and  if,  as  a  contract.  It  is 
binding  upon  the  administrator,  the  heirs 
may  still  go  behind  It,  and  show  that  he  has 
entered  Into  an  agreement  which  was  unau- 
thorized by  law,  and  therefore  he  must  make 
good  to  the  heirs  the  loss  they  have  sustained 
theret>y.  As  to  all  of  the  matters  alleged  as 
claims  of  the  plaintiffs  as  heirs  at  law  of 
Susan  A.  Sapp,  they  have  an  adequate  remedy 
at  law  by  suit  against  the  administrator  and 
the  securities  on  his  bond,  and  it  is  not  neces- 
sary that  the  paper  purporting  to  be  a  con- 
sent decree  should  be  canceled. 


3.  The  petition  also  sett  up  a  claim  of 
title  on  behalf  of  Geo.  W.  Sapp  and  Cbas.  W. 
Sapp,  each  to  a  different  part  of  the  lands 
In  controversy.  The  decree  purported  to 
withdraw  the  claims  which  these  parties  had 
filed.  There  Is  no  denial  of  the  fact  that  the 
counsel  signing  the  decree  in  their  behalf  rep- 
resented them,  and  It  was  within  the  author- 
ity of  counsel  to  withdraw  their  claims  if 
they  saw  proper,  being  liable  to  their  clients 
in  the  event  It  was  contrary  to  instructions 
or  negligence  on  their  part.  There  is  nothing 
In  the  decree  which  purports  in  terms  to  con- 
demn the  land  of  these  two  Sapps  to  any  of 
the  executions.  It  only  purports  to  withdraw 
the  claims;  and,  so  far  as  they  constituted 
an  obstacle  to  the  sale,  such  obstacle  was 
thus  I  removed.  There  is  nothing  In  the  de- 
cree which  makes  the  land  subject  to  the  ex- 
ecutions, if  they  were  not  already  subject, 
and  there  is  nothing  which  prevents  the 
claimants  from  thereafter  asserting  title  to 
the  same.  They  claim  title  under  a  parol 
gift  from  their  father  and  mother;  such  gift 
being  followed  by  valuable  Improvements. 
If,  at  the  time  that  their  father  was  the  own- 
er, be  gave  them  the  land  claimed,  and  in  pur- 
suance of  this  parol  gift  they  entered  in  good 
faith  and  made  valuable  improvements,  they 
would  have  a  complete  equity  as  against  him 
and  as  against  all  persons  who  attempted  to 
acquire  any  interest  from  him  after  they  had 
entered  into  possession  and  made  improve- 
ments, and  while  they  were  still  in  posses- 
sion. This  would  also  be  true  if  their  moth- 
er was  the  owner  of  the  property  and  the 
gift  emanated  from  her.  It  was  not  abso- 
lutely indispensable  to  the  completion  of  their 
equity  that  their  possession  should  continue 
for  seven  years.  Garbutt  v.  Mayo,  67  S.  E. 
485.  The  allegations  In  reference  to  the  pa- 
rol gift  and  the  Improvements  made  on  the 
faith  of  the  same  are  meager,  but  possibly 
sufficient  to  withstand  a  general  demurrer. 
But  there  is  no  prayer  that  the  title  acquired 
under  this  parol  gift  be  recognized.  The 
prayers  of  the  petition  are  merely  to  restrain 
the  sheriff  from  putting  Williamson  in  pos- 
session of  the  land  sold  under  the  mortgage 
execution  of  the  bank,  and  to  restrain  all  of 
the  defendants  from  Interfering  with  any  of 
the  land  mentioned  in  the  petition,  and  to 
set  aside  the  consent  decree  and  the  sale  In 
pursuance  thereof,  and  for  general  relief. 
The  prayer  for  general  relief  would  not  au- 
thorize a  decree  setting  up  the  title  undw 
the  parol  gift,  for  it  is  well  settled  that  no 
relief  can  be  granted  under  such  prayer  ex- 
cept that  which  Is  germane  or  connected  with 
one  of  the  specific  prayers.  Steed  v.  SaVage, 
115  Ga.  97,  41  S.  E.  272.  What  might  be  the 
rights  of  these  two  Sapps  in  another  proceed- 
ing, in  which  they  set  up  their  title  under 
the  parol  gift  and  ask  for  an  Injunction  to 
prevent  the  sheriff  from  dispossessing  them, 
we  will  not  now  determine;  but,  under  the 
prayers  of  the  present  petition,  they  are  not 
entitled  to  a  decree  declaring  them  the  own- 
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^18  of  ttie  property  as  against  the  mortgage 
executloii  of  the  bank.  They  are  not  bound 
by  the  decree  as  a  judgment,  and  they  are 
not  bound  by  the  decree  as  a  contract,  for  the 
reason  that  the  paper  does  not  purport  to  di- 
vest them  of  any  rights  which  they  might 
have  In  the  land.  They  may  hereafter  assert 
their  title  In  a  proper  proceeding  with  the 
proper  prayers.  Whether,  if  there  had  been 
a  prayer  In  the  present  case  for  this  relief, 
the  petition  would  have  been  multifarious, 
we  win  not  now  determine.  In  no  view  of 
the  case  do  we  think  there  was  any  equity 
in  the  petition. 

4.  As  to  the  defendants  who  demurred,  the 
petition  was  properly  dismissed,  but  it  should 
not  have  been  dismissed  as  to  the  defendants 
who  did  not  unite  in  the  demurrer.  Ballln 
T.  Ferst,  65  Ga.  546  (4);  Byron  v.  Gunn,  111 
Ga.  806,  35  S.  E.  649  (2). 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 


WRIGHT  V.  STAFFORD  &  SONS. 
(Supreme   Court  of  Georgia.    July   13,   1907.) 

1.  Wkit   or   Ebbob— DisMissAi/— Dktecib   in 

PBOCBBDinoS. 

A  motion  for  a  new  trial  was  made,  which 
by  order  of  the  court  was  continued  from  time 
to  time  until  the  21st  of  May,  1906,  at  which 
time.  In  accordance  with  an  order  of  the  judge, 
the  movant  presented  a  brief  of  the  evidence  for 
approval.  The  presiding  jndce  took  the  motion 
for  final  determination,  and  oy  consent  of  par- 
ties and  an  order  passed  it  was  set  for  June 
2d,  in  a  different  county  from  that  where  the 
case  was  tried  (as  was  recited  in  the  bill  of 
etceptions).  On  the  hearing  the  Judge  approved 
the  grounda  of  the  motion  and  also  the  brief 
fit  evidence,  and  ordered  It  to  be  filed  with  the 
tilerk  of  the  superior  court  of  the  county  where 
It  was  pending  within  10  days.  No  objection 
or  motion  to  dismiss  appears  to  have  been  made 
fai  the  superior  court.  He  also  overruled  the 
motion.  The  brief  was  filed  on  June  9th.  To 
the  overruling  of  the  motion  the  movant  ex- 
cepted. A  motion  to  dismiss  the  writ  of  error 
was  made  on  the  gronnd  that  the  brief  of  evi- 
dence was  not  approved  until  June  2d,  and  filed 
June  9th,  and  that  there  was  no  prior  order 
granted  giving  authority  for  the  hearing  of  the 
motion  or  the  presenting  or  approving  of  the 
brief  of  evidence  on  the  date  mentioned.  Held, 
that  the  motion  to  dismiss  will  be  overruled. 

2.  EXBCHTTION— Claiicb   bt   Tribd   Pebsons— 

EVIDENCK — ADKISSTBILmr. 

The  deeds  offered  In  the  present  case  did 
not  on  their  face  appear  to  be  connected  with 
the  land  in  dispute,  or  to  throw  any  light  ou 
the  controversy.  The  motion  for  a  new  trial 
asserted  that  the  claimant  insisted  and  sought 
by  evidence  to  show  that  there  was  a  parol  par- 
tition. But  the  statement  as  to  the  evidence 
offered  was  so  vague  and  general  th«t  it  did 
not  show,  if  there  was  a  parol  division,  with 
any  distinctness,  what  it  was,  or  that  it  was 
sufficiently  perfected  to  pass  any  title.  Wheth- 
er it  could  l>e  made  sufficient  to  make  the  deeds 
admissible  Is  not  decided. 

3.  Samb. 

For  a  like  reason,  there  was  no  error  in 
excluding  from  evidence,  when  standing  alone, 
a  general  statement  by  a  witness  that  he  was 
a  witness  to  an  agreement  in  which  the  de- 
fendant in  fi.  fa.  and  his  father  and  other  chil- 
dren of  the  latter  made  a  partition  or  division 
"of  all  the  lands,  including  the  lands  levied  on." 


4.  Sah«. 

It  was  erroneons  to  reject  evidence  tend- 
ing to  show  that  the  husband  of  the  claimant, 
under  whom  she  claimed,  made  an  exchange  with 
the  defendant  in  fi.  fa.  before  tlie  judgment 
against  him  was  rendered,  whereby  the  claim- 
ant's husband  gave  to  the  defendant  an  interest 
in  60  acres  of  land  and  a  pair  of  mules  and 
wagon,  worth  $350,  for  the  defendant's  inter- 
est in  the  land  in  controversy,  and  that  the  de- 
fendant took  possession  of  such  property  and 
afterwards  sold  it 
6.  Writ  of  Ebbok— Reversal. 

The  judgment  is  reversed  and  the  case  re- 
turned for  a  new  trial,  in  order  that  all  legiti- 
mate evidence  may  be  offered  and  admitted, 
if  relevant.  Tills  court  does  not  now  express 
any  opinion  as  to  the  effect  which  the  evidence 
may  have,  or  whether  the  alleged  donor  ac- 
quired a  title  superior  to  the  Hen  of  the  execu- 
tion, or,  if  he  did,  whether  a  parol  gift  to  his 
second  wife  and  her  children  (if  made)  would 
convey  such  a  title  or  interest  as  to  be  superior 
to  the  claim  of  one  of  his  heirs,  or  of  a  judg- 
ment creditor  of  such  heir. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pike  County; 
B.  J.  Reagan,  Judge. 

Action  between  Susie  Wright  and  J.  W. 
Stafford  &  Sons.  From  the  judgment,  Susie 
Wright  brings  error.    Reversed. 

Robert  L.  Bemer,  fOr  plaintiff  in  error.  C. 
J.  Lester,  for  defendant  In  error. 

PER  CnRIAM.  Judgment  reversed.  All 
the  Justices  concur. 


WESTERN   ft   A.    R.   CO.   v.   TENNESSEE 

COAL,  IRON  ft  R.  CO. 
(Supreme   Court  of  Georgia.    Aug.   10,   1907.) 

EBBOB,       WBIT      op  —  AmBKANCX  —  Di  vidbd 
COUBT. 

This  case  being  for  decision  by  a  full  bench, 
and  the  six  justices  being  evenly  divided  in  opin- 
ion, the  judgment  is  affirmed  by  operation  of 
law. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bartow 
County;    A,  W.  FIte,  Judge. 

Action  between  the  Western  ft  Atlantic 
Railroad  Company  and  the  Tennessee  Coal, 
Iron  ft  Railroad  Company.  From  the  Judg- 
ment, the  Western  ft  Atlantic  Railroad  Com- 
pany brings  error.    Affirmed. 

John  L.  Tye,  Neel  &  Peeples,  and  Tye  & 
Bryan,  for  plaintiff  in  error.  Thos.  W.  Mll- 
ner  ft  Sons,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed  by  op- 
eration of  law. 


HART,   Atty.   Gen.,   v.  ATLANTA  TER- 
MINAL CO.  et  al. 
(Supreme   Court  of   Georgia.    July   19,  1907.) 

1.  Injunction— Geounds  op  Relief. 

Without  reference  to  the  legality  or  il- 
legality of  the  claim-check  system  as  originally 
practiced,  it  was  alleged  and  evidence  was  in- 
troduced to  show  that  it  had  been  abandoned. 

and  there  was  no  evidence  of  an  intention  to 
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reinstate  it.  Under  these  conditions,  there 
could  be  no  abnie  of  discretion  in  refusing  an 
injunction  in  regard  to  it 

2.  CASXina  —  Casbiaok  or  Pabsenokbs  — 
Baooaqb  —  Spbciai.  Pbithjcgks  as  to 
Hardltrq. 

In  the  case  of  Kates  ▼.  Atlanta  Baggage 
Co..  34  S.  E.  372,  46  L.  R.  A.  431,  107  Ga. 
637,  after  announcinK  that.  "relatiTel;  to  pas- 
Eengers  and  their  baggage,  the  duty  of  a  railway 
company  in  its  capacity  as  a  common  carrier 
lienns  with  atFording  to  them,  and  to  all  of  them 
alike,  proper  and  suitable  facilities  for  entering 
depots  to  purchase  tickets  and  take  passage,  and 
for  checking  baggage,  and  ends  with  affording 
to  them  like  facilities  for  leaving  such  depots 
and  obtaining  their  baggage  on  presenting  the 
checks  therefor,"  the  court  decided  that,  if  a 
railway  company  in  good  faith  complies  with 
the  law  as  above  laid  down,  it  does  not  violate 
any  public  duty  or  deprive  any  citizen  of  any 
lawful  right  by  granting  to  a  single  corporation 
or  individual  the  exclusive  right  of  entering 
its  trains  to  solicit  the  transportation  of  pas- 
sengers and  baggage,  or  by  renting  to  such  cor- 
poration or  individual  a  portion  of  its  baggage 
room  and  conceding  to  it  or  him  the  privileges 
necpssarily  incident  to  the  occupancy  and  use 
thereof,  provided  that  so  doing  does  not  Inter- 
fere with  the  exercise  by  any  other  person  of 
any  right  which  he  may  lawfully  demand  of 
the  company  aa  a  common  carrier."  This  deci- 
sion was  concnried  in  by  the  entire  bench  of 
six  justices.  Upon  review,  it  cannot  be  re- 
versed except  by  the  concurrence  of  the  entire 
bench ;  and  in  this  case  the  decision  must  stand, 
as  a  sufficient  number  of  justices  do  not  concur 
in  order  to  overmie  It 

3.  Saxb. 

The  questions  of  law  in  the  present  case 
(the  claim-check  practice  not  being  now  involved, 
as  stated  in  a  previona  note)  are  suttstantially 
controlled  by  the  decision  in  the  chrp  above 
referred  tOw 

1  iNJTTRcnoN — Obotthdb  of  Rxuinr. 

On  the  questions  of  fact  as  to  the  actual 
practice  followed  in  regard  to  baggage,  and 
other  issues  of  fact,  the  evidence  was  conflict- 
inK.  and  there  was  no  abuse  of  discretion  on 
the  part  of  the  presiding  judge  in  denying  an 
injunction. 

6.  Pabttes— Pabtiks  Plaintiff— Rial  Party 

in    IKTEBEST — AMEKDUBRT. 

The  Governor  of  the  state  passed  an  order 
directing  that  the  Attorney  General  file  ap- 
propriate proceedings  in  the  proper  courts  m 
the  name  of  the  state,  to  correct  the  wrongs 
to  the  people  complained  of."  In  the  action 
bronght  the  petition  stated  that  "this  suit  is 
mstitnted  by  virtue  of  an- executive  order  made 
bv  Hon.  .Toseph  M.  Terrell,  Governor  of  Geor- 
gia, on  the  day  of  May,  1906,  in   pur- 

■Dance  of  his  authority  as  chief  executive  of 
the  state  of  Georgia,  and  in  pursuance  of  the 
Mthority  vested  in  the  Honorable  John  0. 
Hart  as  the  Attorney  General  of  the  state  of 
Georgia."  Held,  that  the  suit  was  substantial- 
ly one  by  the  state,  and  upon  special  demurrer 
wising  the  point  that  it  was  Drought  in  the 
Mme  of  the  Attorney  General,  instead  of  in 
the  name  of  the  state.  It  could  be  amended. 

ft.  MABDAinrs— ExotusiON  OF  Otheb  Remb- 

DIE9— IwjuNCnOR. 

In  a  case  such  as  that  made  in  the  peti- 
tion.^ brought  for  the  benefit  of  the  public,  an 
tppiication  for  injunction  would  be  an  appro- 
priate remedy,  if  the  facte  justified  it;  and  the 
cxelnsive  remedy  was  not  by  writ  of  mandamus. 

7.  Wan  OF  Ebbob— Evidence. 

The  rulings  complained  of  as  to  the  evi- 
dence were  not  such  aa  to  affect  the  decision 
above  made. 

Freeman,  X,  dissenting  In  part 

(Syilabna  by  tlM  Goart) 


Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  John  G.  Hart,  Attorney  General, 
against  the  Atlanta  Terminal  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Jno.  C.  Hart,  Atty.  Gen.,  Arnold  &  Arnold, 
and  Jno.  L.  Hopkins  &  Sons,  for  plaintiff  In 
error.  Dorsey,  Brewster  &  Howell,  Herbert 
Haas,  Rosser  &  Brandon,  and  Arthur  Hey- 
man,  for  defendants  in  error. 

FREEMAN,  J.  Tbe  mlings  of  tbe  majority 
of  tbe  court  are  contained  in  tbe  beadnotes; 
and  In  tbe  discussion  wblcb  will  follow 
anything  tbat  may  be  said  wblcb  Is  In' con- 
flict with  sncb  rulings  Is  to  be  understood  aa 
setting  forth  merely  tbe  Individual  views  ot 
tbe  writer. 

During  tbe  year  1906  tbe  American  Bag- 
gage &  Transfer  Company  filed  a  bill  against 
tbe  Atlanta  Baggage  &  Cab  Company  (here- 
inafter called  the  "Gab  Company")  and  tbe 
Atlanta  Terminal  Company  (hereinafter  call- 
ed tbe  "Terminal  Ctompany"),  wherein  it  was 
sought  to  enjoin  tbe  grant  by  tbe  Terminal 
Company  to  tbe  Cab  Company  of  the  use  of 
a  system  of  "claim  checks,"  and  for  the  pur- 
pose of  having  declared  void  a  certain  con- 
tract between  tbe  Terminal  Company  and  tbe 
Cab  (>>mpany,  on  tbe  ground  that  such  con- 
tract was  In  violation  of  Const  art  4,  {  2, 
par.  4.  Upon  a  trial  bad  In  tbat  case  before 
tbe  Judge,  a  temporary  injunction  was  grant- 
ed, to  wblcb  Judgment  there  was  exception 
to  this  court;  and  on  May  24,  1906,  tbe  Judg- 
ment of  tbe  court  below  was  reversed,  as 
will  be  seen  from  a  report  of  tbat  case  in 
Atlanta  Terminal  Co.  v.  American  Baggage 
&  Transfer  Co.,  126  6a.  677,  S4  8.  E.  711. 
Afterwards,  upon  application  of  tbe  Transfer 
Company,  tbe  Governor  authorized  tbls  suit 
to  be  brought  by  tbe  Attorney  General.  The 
petition  avers  that  the  Terminal  Company  is 
a  railroad  corporation  of  this  state,  tbat  tbe 
Cab  Company  is  a  corporation,  and  that  tbe 
Terminal  Company  is  the  owner  of  the 
Terminal  Station  in  the  city  of  Atlanta, 
wblcb  is  used  for  tbe  arrival  and  departure 
of  trains  of  tbe  Southern  Railway,  tbe  At- 
lanta &  West  Point  Railroad,  and  tbe  Cen- 
tral of  Georgia  Railroad  Companies,  who 
are  made  parties  to  tbe  suit  Tbe  Terminal 
Company  and  the  railway  companies  filed 
separate  answers.  The  Judge  refused  the  in- 
junction prayed  for,  and  tbe  plaintiff  prose- 
cuted a  writ  of  error  to  this  court  Tbe 
pleadings  are  voluminous,  and  much  evi- 
dence was  offered  by  both  sides.  The  con- 
tentions of  tbe  parties  In  tbe  pleadings  and 
tbe  evidence,  so  far  as  Is  necessary  for  an 
undertaking  of  tbe  questions  discussed,  will 
be  stated  in  the  opinion. 

Tbe  privileges  granted  tbe  Cab  Company' 
by  tbe  Terminal  Company,  complained  of  by 
tbe  plaintiff  In  error,  so  far  as  are  pertinent  to 
this  discussion,  are:  (1)  Tbe  exclusive  con- 
trol of  checking  baggage  from  and  to  all 
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points  in  the  city  of  Atlanta  from  and  Into 
the  baggage  room  of  the  Terminal  Station. 
(2)  The  exclusive  prlvU^e  of  having  an 
office  In  the  depot  building  from  which  to 
conduct  business.  (3)  The  exclusive  privi- 
lege of  soliciting  business  on  the  depot  prop- 
erty and  In  the  depot  building  from  pas- 
sengers. (4)  The  exclusive  privilege  of 
boarding  cars  of  the  several  railroad  com- 
panies entering  the  passenger  station,  for  the 
purpose  of  soliciting  the  delivery  in  the  city 
Of  Incoming  baggage.  (5)  The  exclusive 
privilege  of  receiving  from  the  Terminal 
Company  railroad  checks  and  checlcing  bag- 
gage at  hotels  and  residences  of  passengers 
when  tickets  or  evidences  of  the  right  to 
travel  are  exhibited  to  it  (6)  The  exclusive 
right  to  rent  and  occupy  for  the  purpose  of 
delivery  and  storage  of  baggage  of  incoming 
passengers  for  delivery  In  the  city  of  Atlan- 
ta, and  of  outgoing  passengers,  prior  to  the 
checking  of  such  baggage  with  railroad 
checks.  Each  of  these  privileges  is  granted 
exclusively  to  the  Cab  Ciompany  and  denied 
to  all  others.  Prior  to  the  decision  rendered 
by  this  court  on  May  24,  1906,  in  the  case  of 
Atlanta  Terminal  Company  v.  American 
Baggage  Company,  125  Ga.  677.  54  S.  B.  711, 
each  of  these  privileges  was  granted  and  en- 
Joyed  by  the  Cab  Company,  except  the  last. 
After  the  rendition  of  that  opinion,  the 
Terminal  Company  cut  off  one  corner  of  Its 
baggage  room  by  an  iron  railing,  about  three 
feet  high,  and  furnished  the  same  to  the  Cab 
Company  In  which  to  store  outgoing  1)aggage 
prior  to  the  checking  of  the  same  by  railroad 
checks.  This  space  so  cut  off  opened  on  the 
driveway  from  which  trunks  and  other 
baggage  are  delivered  into  the  baggage  room, 
and  also  had  openings  into  the  remathlng 
portion  of  the  baggage  room,  which  space 
the  Cab  Company  was  occupying  at  the  time 
this  suit  was  filed.  The  Terminal  Company, 
after  this  arrangement  was  made,  discon- 
tinued privileges  (1)  supra,  and,  refused  to 
receive  into  that  portion  of  the  baggage  room 
not  rented  to  the  Cab  Company  any  trunk  or 
other  parcel  whatever  until  the  same  was 
accompanied  by  a  railroad  ticket  or  other 
right  to  travel  on  one  of  the  railroads  using 
the  station.  In  other  words,  the  Terminal 
Company  discontinued  the  claim-check  sys- 
tem, which  up  to  that  time  bad  been  used  ex- 
clusively by  the  Cab  Company.  The  Ter- 
minal Company,  also,  after  the  rendition  of 
said  opinion,  denied  to  the  Cab  Company 
privilege  (5).  With  these  changes,  the  busi- 
ness of  receiving  and  discharging  baggage 
when  this  suit  was  filed  was  the  same  as 
it  was  when  the  case  in  125  Ga.  677,  54  S. 
E.  711,  supra,  was  decided.  It  is  insisted 
by  the  plaintiff  In  error  that  each  of  these 
exclusive  privileges  granted  the  Cab  Com- 
pany is  Illegal,  and  should  be  so  declared. 

1-4.  The  case  of  Kates  v.  Atlanta  Baggage 
&  Cab  Company,  107  Ga.  636,  34  S.  E.  372, 
46  L.  R.  A.  431,  decides  adversely  the  con- 
tentions of  the  plaintiff  In  error  as  respects 


the  right  to  grant  to  the  Cab  Company  the 
exclusive  privilege  of  having  an  office  in 
the  depot  building  for  the  transaction  of  its 
business,  of  boarding  the  cars  of  the  sev- 
eral railroad  companies  prior  to  entering  the 
station  for  the  purpose  of  soliciting  the  de- 
livery in  the  city  of  incoming  baggage,  of 
soliciting  business  on  the  depot  property  and 
in  the  depot  building,  of  checking  to  point  of 
destination,  with  railroad  checks,  the  bag- 
gage of  passenger^  at  hotels  and  residences. 
The  plaintiff  in  error  asks  that  the  Kates 
Case  be  reviewed  and  overruled.  The  Judg- 
ment In  the  case  was  concurred  In  by  a  full 
bench  of  six  Justices.  In  order  to  overrule 
It,  the  Judgment  of  reversal  must  be  con- 
curred in  by  a  full  bench  of  six  Justices.  Up- 
on a  review  of  the  Kates  Case,  a  sufficient 
number  of  Justices  do  not  concur  in  order  to 
.overrule  and  reverse  it  Therefore  that  de- 
cision must  stand  and  be  followed  as  to  all 
questions  decided  by  it  In  view  whereof, 
it  is  not  deemed  advisable.  In  this  connection, 
to  enter  upon  a  discussion  of  the  principles 
underlying  the  decision.  The  subject  Is  treat- 
ed in  Beale  &  Wyman's  Railroad  Rate  Regu- 
lation, {{  809-816,  where  the  authorities  pro 
and  con  are  collated.  An  Inspection  of  the 
opinion  In  the  Kates  Case  will  reveal  that 
article  4,  J  2,  par.  4  (Civ.  Code  1895,  i  5800), 
was  considered  by  the  court,  and  the  decision 
rendered  with  reference  thereta  It  is  in- 
sisted by  plaintiff  In  error  that  the  right  of 
the  Terminal  Company  to  rent  to  the  Cab 
Company  space  in  the  baggage  room,  to  be 
exclusively  occupied  by  it  for  the  storage  of 
trunks  prior  to  offering  them  to  the  baggage 
master  to  be  checked  with  railroad  checks 
for  transportation,  was  not  decided  in  the 
Kates  Case.  Th«  defendants  insist  to  the 
contrary.  In  order  to  pass  upon  this  conten- 
tion, it  becomes  necessary  to  critically  ex- 
amine the  Kates  Case,  in  order  to  determine 
If  the  contention  of  defendants  in  error  is 
correct;  for,  if  they  be  correct  in  this  con- 
tention, the  Kates  Case  is  controlling,  aa  has 
been  shown  above. 

The  facts  upon  which  the  opinion  In  the 
Kates  Case  Is  based  are  stated  in  the  opin- 
ion. The  first  sentence  shows  this:  "The 
facts  necessary  for  a  clear  comprehension  of 
the  merits  of  the  petition,  under  which  the 
defendants  were  sought  to  be  enjoined,  may 
be  briefly  stated  as  follows."  It  will  not  be 
seriously  contended  that  the  legal  principles 
announced  arose  out  of  or  would  be  applica- 
ble to  a  different  state  of  facts  than  those 
stated  by  the  court  upon  which  the  opinion  is 
based,  even  tiiougb  an  examination  of  the 
record  should  reveal  a  material  difference. 
On  page  642  of  107  Ga.,  and  page  374  of 
34  S.  E.,  Judge  Little  states  the  questions  for 
determination  by  the  court  this  way:  "The 
evidence  was  in  direct  conflict  on  many 
points.  As  to  the  truth  of  the  allegations 
about  which  the  evidence  Is  conflicting.  It 
is,  so  far  as  we  are  concerned,  settled  by 
the  determination  of  the  Judge,  and  the  right 
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of  tbe  petitioner  to  bare  the  Judgment  re- 
fusing the  injunction  reversed  must  depend 
on  the  application  of  legal  principles  to  such 
of  the  allegations  as  are  not  contested  by  the 
evidence,  and  these  are,  first,  that  the  de- 
fendants permit  the  Cab  Company  to  enter 
the  passenger  trains  before  reaching  the  city 
for  the  purpose  of  soliciting  baggage,  and  re- 
fuse the  same  privileges  to  petitioner;  sec- 
ond, that  the  servants  of  the  Cab  Company 
are  allowed  accesc  to  the  passenger  station 
for  the  purpose  of  soliciting  patronage  and 
for  more  conveniently  attending  to  its  busi- 
ness, and  this  privilege  is  refused  to  peti- 
tioner; third,  that  the  privilege  of  using  an 
ofiSce  In  the  baggage  room  of  the  defendants 
for  the  transaction  of  its  business  is  granted 
to  the  Cab  Company,  and  refused  to  Kates; 
fourth,  the  privilege  of  checking  the  baggage 
of  prospective  passengers  at  hotels  and  resi- 
dences In  advance  of  delivery  of  baggage  at 
the  passenger  station."  These  questions  were 
decided  against  the  contentions  of  Kates. 
Kates  also  claimed  in  his  petition  (top  of 
page  638  of  107  6a.,  and  page  373  of  34  8. 
E.)  that  the  Cab  Company  was  "given  the 
exclusive  privilege  of  entering  the  depot 
building  for  the  purpose  of  handling  trunks 
and  baggage,  and  of  issuing  what  la  known 
as  'claim  checks';  that  Is  to  say,  that  com- 
pany is  allowed  to  deliver,  at  his  home  or 
elsewhere,  to  a  prospective  passenger,  its 
check  for  bis  trunk,  and  on  delivery  of  a 
trunk  so  checked  at  the  baggage  room  it  Is 
received  by  the  baggage  master  and  held 
until  the  dieck  Is  presented,"  and  on  same 
page  (middle)  the  Cab  Company  "Is  allowed 
storage  in  tbe  baggage  room  for  the  baggage 
of  Its  customers  hours  in  advance  of  the  de- 
parture of  outgoing  trains,  and  transacts  its 
business  in  the  baggage  room."  These  allega- 
tions were  denied  by  the  answer  (page  639, 
near  bottom  of  107  Ga.,  and  page  373  of  34  S. 
E.).  "Defendants  answered,  admitting  that  a 
contract  existed  with  the  Cab  (Company,  but 
averring  that  no  exclusive  privilege  of  enter- 
ing the  depot  for  the  purpose  of  hauling 
trunks,  baggage,  etc.,  has  been  given  to  the 
Cab  Company ;  that  tbe  same  rights  which  are 
accorded  to  the  Cab  Company  as  to  the  re- 
ceipt and  delivery  of  baggage  are  extended  to 
all  companies  and  persons  engaged  In  the 
business.  Including  the  petitioner ;  that  the  pe- 
titioner, as  well  as  the  Cab  Company,  Is  per- 
mitted by  tbe  board  of  control  to  give  claim 
checks  to  its  patrons,  which  tbe  baggage 
master  recognizes."  It  is  true  that  on  page 
641  tbe  judge  further  states:  "As  a  part  of 
his  evidence,  the  petitioner  introduced  a  con- 
tract •  *  •  by  which  it  was  provided  that 
[the  Cab  CJompany]  should  have  the  exclusive 
control  of  checking  baggage  from  all  parts  of 
the  city  of  Atlanta  into  and  from  the  bag- 
gage room  of  the  depot."  But,  notwith- 
standing this,  the  judge  treated  the  existence 
of  the  "claim-check"  system  to  have  been  In 
Issue  between  tbe  parties,  as  will  appear 
from  thU  extract  from  the  opinion  on  page 


646,  near  middle,  of  107  Ga.,  and  page  375  of 
34  8.  E.:  "Receiving  and  discharging  bag- 
gage is  one  of  the  duties  of  a  public  passen- 
ger carrier,  and  the  obligations  before  enu- 
merated apply  in  full  force  in  the  receipt  and 
discharge  of  baggage  at  the  Union  Passenger 
Station  in  the  city  of  Atlanta,  and  if  it 
should  be  found  to  be  true  that  the  defendant 
railroad  companies,  either  in  the  receipt  or 
delivery  of  baggage  by  their  baggage  master 
or  other  agents,  discriminated  against  any 
passenger  or  the  agent  of  any  passenger  in 
the  time  or  manner  in  wblcb  baggage  was 
received  or  discharged  either  through  a  sys- 
tem of  claim  checks  or  otherwise,  such  dis- 
crimination would  be  a  palpable  violation  of 
their  public  duties,  for  which  the  law  affords 
ample  remedy  by  Injunction  and  full  redresa 
In  tbe  nature  of  damages." 

It  iB  urged  by  tbe  counsel  for '  the  Cab 
Company  in  this  case  that  the  court  in  this 
extract  was  speaking  of  baggage  in  its  tech- 
nical sense,  having  in  mind  a  trunk,  the  cus- 
tody and  possession  of  which,  by  reason  of 
its  owner's  relation  to  the  railroad,  could 
at  once  be  legally  enforced  upon  it;  that  la, 
when  presented  with  a  railroad  ticket,  to  be 
checked  to  point  of  destination.  Tbe  court, 
bowever,  oould  not  have  had  this  view  of  the 
mattw,  for  the  simple  reason  that  Kates 
was  not  complaining  that  there  was  a  re- 
fusal to  check  with  railroad  checks  trunks 
when  presented  with  tbe  evidence  of  the 
right  of  transportation.  His  complaint  in 
this  respect  was  that  the  baggge  master  re- 
ceived into  the  baggage  room  trunks  having 
on  them  claim  checks  of  the  Cab  Company, 
and  refused  him  the  same  privilege.  Nor 
could  the  court  have  had  In  view  the  com- 
plaint of  Kates  as  to  checking  baggage  by 
the  Cab  Company  with  railroad  checks  at 
hotels  and  residences,  because  the  opinion 
deals  with  this  subject  and  upholds  this  spe- 
cial privilege  thus  given  to  the  Cab  Company 
as  being  legal.  It  hardly  seems  possible  to 
escape  the  conclusion  that  tbe  court  had  In 
mind  the  system  of  claim  checks  as  practiced 
at  the  station,  and  of  which  Kates  was  com- 
plaining. It  was  not  the  system  of  claim 
checks  in  and  of  Itself  which  Kates  objected 
to.  He  had  the  perfect  right  to  have  a  sys- 
tem of  bis  own,  just  as  the  Cab  Company 
bad;  but  the  trouble  was,  as  claimed  by 
Kates,  that  tbe  baggage  master  recognized 
tbe  system  of  the  Cab  Company  and  received 
the  trunks  into  the  baggage  room,  but  re- 
fused to  recognize  those  upon  trunks  bandied 
by  Kates.  Tbe  court  says  that  "if  it  should 
be  found  to  be  true  [that  is,  as  tbe  writer 
Interprets  the  meaning  of  the  court,  if  the 
jury  on  the  final  trial  of  the  case  should  find 
it  to  be  true  that  the  baggage  master  re- 
ceived trunks  Into  the  baggage  room  on  the 
claim  checks  of  the  Cab  Company  and  refus- 
ed a  like  privilege  to  trunks  handled  by 
Kates,  the  parties  being  at  issue  on  this  ques- 
tion] that  the  defendant  railroad  companies, 
either  in  tbe  receipt  or  delivery  of  baggage 
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by  their  baggage  master  or  other  agents,  dis- 
criminated against  any  passenger  or  the 
agent  of  any  passenger  In  the  time  or  man- 
ner in  which  baggage  was  received  or  dis- 
charged either  through  a  system  of  claim 
cbeclts  or  otherwise,  such  di^rimlnatton 
wonld  be  a  palpable  violation  of  their  public 
dnties,"  etc.  It  is  clear  that  if  the  court  did 
not  decide  the  system  of  claim  checks,  prac- 
ticed as  claimed  by  Kates,  to  be  a  palpable 
violation  of  the  public  duties  of  the  rail- 
roads, It  certainly  was  not  decided  to  be  le- 
gal, and  is  still  an  open  question,  so  far  as 
the  Kates  Case  is  concerned.  The  only  right 
of  storage  allowed  the  Cab  Company  in  the 
liaggage  room  was  to  place  the  trimks  han- 
dled by  it  along  with  and  among  the  other 
trunks  in  the  baggage  room;  this  right  of 
storage  being  exercised  under  the  claim-check 
privilege.  It  is  certain,  so  far  as  storage 
privileges  were  concerned,  that  the  Cab  Com- 
pany bad  no  separate  space  set  apart  to  It 
for  that  purpose.  The  conclusion  follows 
that  in  point  of  fact  the  Cab  Company  bad 
no  right  of  storage  in  the  baggage  room  ex- 
cept that  accorded  by  the  claim-check  privi- 
leges, which,  being  a  matter  about  which 
there  was  conflicting  evidence,  was  not  de- 
cided, and  the  opinion  so  expressly  states. 
"The  right  of  the  petitioner  to  have  the  Judg- 
ment refusing  the  injunction  reversed  must 
depend  on  the  application  of  legal  principles 
to  such  of  the  allegations  as  are  not  contest- 
ed by  the  evidence."  Page  642  of  107  Ga., 
and  page  374  of  34  S.  E.  One  of  the  conten- 
tions by  Kates  was  that  the  Cab  Company 
had  the  prlvU^e  of  using  an  ofBce  in  the 
baggage  room  for  the.  transaction  of  its 
business,  and  this  right  was  denied  to  him. 
There  was  no  conflict  In  the  evidence,  nor 
denial  in  the  pleadings,  as  to  the  truth  of 
this  contention  by  Kates.  Whatever  busi- 
ness may  have  been  transacted  in  this  ofiice 
by  the  Cab  Company  it  is  certain  that  the 
storage  of  trunks  was  not  a  part  of  such 
business.  The  original  record  in  the  case 
indicates  that  the  ot&ce  was  used  in  connec- 
tion with  Incoming  baggage.  In  paragraph 
15  of  Its  answer,  the  board  of  control  says: 
"Therefore  it  is  necessarily  true  that,  in 
order  to  do  this  work  effectively,  some  ar- 
rangement had  to  be  made  with  some  com- 
pany granting  to  it  the  privilege  of  meeting 
incoming  trains  for  the  purpose  of  receipting 
for  baggage  to  be  delivered  to  the  passenger's 
residence.  In  order  to  do  this,  the  defendant 
bad  to  furnish  the  company  thus  engaged 
with  an  office  in  which  business  could  be  con- 
ducted." Kates  attacked  the  right  of  office 
privileges  and  the  right  of  storage  privileges 
separately;  and  it  Is  a  significant  fact  that 
the  court  treated  these  subjects  under  sepa- 
rate beads,  sanctioning  the  office  privilege  as 
legal,  and,  if  not  condemning,  certainly  re- 
fusing to  pass  on  the  legality  of  the  storage 
privilege,  because  its  existence  as  an  ex- 
clusive privilege  was  In  Issue.  It  would  be 
fair  to  say  that,  in  view  of  the  foregoing,  the 


office  privilege  was  an  incident  to  the  exclu- 
sive privileges  sanctioned  by  the  court,  and 
its  use  was  to  enable  the  Cab  Company  to 
enjoy  these  privileges,  and  to  that  extent  it 
was  legal. 

It  is  insisted,  however,  that  the  right  of 
the  Cab  Company  to  bave  an  office  In  the  bag- 
gage room  from  which  to  conduct  its  busi- 
ness was  distinctly  decided;  that  there  Is 
no  difference,  In  principle,  in  the  right  to 
an  office  in  the  baggage  room  and  the  right 
of  storage  space;  that,  the  right  of  rental 
being  conceded,  the  right  of  use  for  all  pur- 
poses follows.  In  this  connection,  it  would 
be  well  to  determine  what  principle  the  Kates 
Case  decides.  It  will  not  be  controverted 
that  the  exclusive  privileges  beld  by  the 
court  to  be  legal,  which  were  granted  the 
Cab  Company  and  denied  to  Kates,  are  all 
based  upon  the  same  legal  principles.  They 
are  all  stated  together,  and  one  line  of  ar- 
gument applies  to  all.  The  court  on  page 
643  of  107  Ga.,  and  page  375  of  34  S.  E., 
says :  "The  merits  of  his  [Kates']  complaint, 
if  any  exist,  must  be  found  In  the  fact  of 
the  refusal  of  the  defendant  to  grant  to  him 
the  opportunities  so  to  serve  the  public,  and 
thereby  better  his  business.  Whether  tbe 
refusal  so  to  do  is  proper  or  unlawful  does 
not  depend  upon  favor  or  Inclination  of  the 
railroad  company,  but  upon  the  plaintiff's 
right."  In  order  for  Kates,  therefore,  to 
show  that  be  was  entitled  to  an  office  in 
the  depot  building,  he  had  to  show  that  be 
had  a  legal  right  under  the  facts  to  compel 
the  railroads  to  grant  it  to  him.  Tbe  court 
further  says  that,  "if  it  should  depend  upon 
favor,  then  the  plaintiff  in  error  has  no  cause 
of  complaint,  because  favttr  Is  essentially  free 
and  voluntary,  and  may  not  be  demanded, 
and  It  is  In  this  view  we  come  to  measure  | 
by  the  legal  standard  what  are  the  rights 
of  tbe  petitioner  under  the  allegations  he  j 
makes,  as  against  the  rights  of  the  defend-  ! 
ants  to  control  property  to  which  they  have  j 
title,  and  consequently  the  right  of  use,  and  ; 
the  plaintiff  In  error  [Kates],  to  succeed,  must  I 
establish  the  proposition  that  tbe  defend- 
ants as  common  carriers  are  In  law  bound  '■ 
to  afford  to  him  the  same  conveniences  and 
facilities  for  carrying  on  his  business  which 
they  afford  to  others  engaged  in  tbe  same 
calling."  The  court  then  proceeds  to  argue 
that  Kates,  seeking  to  ply  his  private  busi- 
ness upon  the  railroads'  property,  has  no 
right  which  be  can  enforce.  The  decision  is  ] 
predicated  upon  the  proposition  that  the  rail- 
road companies  have  the  right  to  exclude 
from  their  premises  persons  going  thereon 
for  tbe  purpose  of  transacting  private  busi- 
ness, and  that,  as  to  this  class,  the  property  \ 
of  such  companies  Is  private  property,  and  { 
they  therefore  bave  the  right  to  grant  privl-  ' 
leges  to  one  and  deny  them  to  others;  cit- 
ing the  case  of  Fluker  v.  Railroad  Co..  81 
Ga.  461,  8  S.  B.  629,  2  li.  R.  A.  843,  12  Am. 
St  Rep.  328.  From  the  foregoing  it  seems 
to  be  clear:    (a)  That,  as  a  matter  of  fact, 
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the  Cab  Company  bad  no  separate  space  in 
tbe  baggage  room  for  storage  purposes.  It 
had  an  office  In  the  baggage  room,  but  bag- 
gage was  not  stored  in  the  office.  It  had  no 
storage  privilege  In  the  baggage  room  which 
was  held  to  be  legal  by  tbe  court ;  the  claim- 
check  privilege  being  in  dispute,  (b)  That 
tbe  court  decided,  on  legal  principles  (1)  that, 
as  to  Kates  seeking  to  ply  bis  private  busi- 
ness, he  had  no  right  to  enjoin  the  railroad 
companies  from  granting  the  special  privi- 
leges to  the  Cab  Company  until  like  privi- 
ties were  granted  to  him ;  (2)  that,  except  as 
to  duties  as  passenger  carriers  which  they 
owed  the  public,  their  property  was  private 
property.  The  court  never  decided,  nor  was 
tbe  question  In  the  case,  that  Kates  could. 
In  the  suit,  assert  tbe  rights  of  passengers, 
or  tbe  rights  of  prospective  passengers.  Un- 
der the  decision  of  this  court  In  tbe  case  of 
Atlanta  Terminal  Company  v.  American 
Transfer  Co.,  125  Ga.  677,  54  8.  B.  711,  the 
rights  of  passengers  or  of  prospective  pas- 
sengers cannot  be  enforced  by  a  person  or 
corporation  seeking  only  to  carry  on  private 
business.  The  conclusion  follows  that  this 
court  Is  not  concluded  by  tbe  Kates  Case  in 
So  far  as  the  point  Is  made  In  the  case  at 
bar  as  to  whether  the  Terminal  Company  can 
legally  contract  with  tbe  Cab  Company  to 
grant  exclusively  to  tbe  Cab  Company  space 
In  Its  baggage  room  for  the  storage  of  out- 
going baggage  of  Its  patrons  prior  to  check- 
ing tbe  same  with  railroad  checks,  and  re- 
fuse to  receive  into  the  baggage  room  the 
trunks  of  all  other  persons  until  presented 
with  railroad  tickets,  or  evidence  of  the  right 
to  be  transported  over  one  of  the  lines  of 
railroad  using  tbe  station.  If  tbe  language 
In  tbe  fourth  beadnote  In  tbe  Kates  Case 
be  susceptible  of  a  broader  construction,  it 
should  be  construed  and  limited  by  tbe  legal 
principles  underlying  the  decision,  and  by  tbe 
questions  really  made  and  decided.  The 
rights  of  that  portion  of  the  public  having 
business  with  the  railroads  could  not  be  en- 
forced or  their  wrongs  redressed  by  Kates, 
and  such  rights  were  not  Involved  in  that 
case,  and  hence  could  not  have  been  decided. 
The  defendants  In  error  deny  that  the 
claim-check  system  was  in  force  when  this 
suit  was  filed,  and  the  evidence  In  support 
of  this  contention  is  not  contradicted.  There 
was  no  evidence  of  any  intention  to  renew 
this  ^rstem.  Therefore  the  Judge  committed 
no  error  in  refusing  to  enjoin  this  practice. 
While  this  la  true,  the  system  will  be  con- 
sidered along  with  tbe  storage  privilege,  as 
tbe  same  legal  principles  are  applicable  to 
both.  Inquiry  will  therefore  be  bad  as  to 
these  matters:  (a)  Whether  the  system  of 
"claim  checks"  as  practiced  before  tbe  ren- 
dition of  the  opinion  in  the  Atlanta  Terminal 
Co.  Case,  125  Ga.  877,  54  S.  E.  711,  was  or 
was  not  In  violation  of  law;  and  (b)  whether 
tbe  excluBlve  occupancy  of  a  portion  of  the 
baggage  room  In  the  Terminal  Station  by  tbe 
Cab  Company,  after  the  rendition  of  that 


opinion,  as  shown  by  the  pleadings  and  evi- 
dence, is  or  is  not  in  violation  of  law.  For 
convenience,  these  two  questions  will  be  dis- 
cussed together.  Tbe  claim-check  system  Is 
not  of  Itself  unlawful.  Any  person  or  cor- 
poration engaged  In  the  business  of  hauling 
trunks  or  parcels  to  or  from  the  passenger 
station  can  establish  this  system  In  conduct- 
ing Its  business.  The  "claim  check"  is  used 
simply  as  a  convenient  method  of  Identifying 
tbe  parcel.  The  operation  of  this  system  by 
the  Cab  Company  is  stated  by  tbe  plaintiff 
and  admitted  by  defendant  to  be  as  follows: 
Tbe  proposed  passenger  calls  for  tbe  Cab 
Company  to  transfer  bis  trunk  from  bis  borne 
or  hotel  to  tbe  station.  The  Cab  Company 
sends  Its  wagon  to  the  home  or  hotel,  and 
there  receives  tbe  trunk,  placing  one  of  Its 
checks  on  trunk,  bearing  a  given  number, 
and  giving  to  tbe  proposed  passenger  a  dupli- 
cate check  carrying  tbe  same  number.  Tbe 
trunk  Is  then  conveyed  by  the  Cab  Com- 
pany's wagon  to  the  baggage  room  of  the 
Terminal  Company.  The  baggage  master  re- 
ceives tbe  trunk  Into  tbe  baggage  room,  bear- 
ing the  check  of  the  Cab  Company.  Tbe 
passenger  folkiws  the  trunk  at  whatever  time 
suits  his  convenience,  purchases  his  railroad 
ticket,  presents  this  to  an  employfi  of  the 
Terminal  Company  at  the  baggage  room,  ac- 
companied by  the  claim  check  Issued  by  the 
Cab  Company,  and  receives  a  railroad  check 
for  his  trunk,  nothing  further  being  required 
of  bim  In  Identifying  bis  trunk  or  otherwise. 
The  Terminal  Company  bas  granted  the  Cab 
Company  the  exclusive  privilege  of  this  use 
of  claim  checks.  It  refuses  to  receive  Into 
Its  baggage  room  at  all  any  trunk  offered  by 
any  other  transfer  company  or  person,  wheth- 
er accompanied  by  a  claim  check  or  not,  un- 
less it  be  accompanied  by  a  railroad  ticket 
or  evidence  of  the  right  to  be  transported  as 
a  passenger  over  one  of  the  lines  of  railroad 
using  the  Terminal  Station.  If  the  proposed 
passenger  transports  bis  trunk  in  person  and 
It  Is  presented  to  the  baggage  master,  the 
privilege  of  depositing  the  trunk  In  tbe  bag- 
gage room  Is  denied  him,  unless  be  presents 
with  the  trunk  a  railroad  ticket  If  he  should 
carry  bis  trunk  to  the  baggage  room  before 
be  buys  bis  ticket  he  would  be  compelled  to 
leave  his  trunk  unprotected  in  the  driveway 
or  make  other  disposition  of  it  while  he  went 
to  the  ticket  office,  some  distance  away,  In 
another  part  of  the  building,  to  purchase  a 
ticket.  The  driveway  for  tbe  delivery  of 
trunks  into  the  baggage  room  is  on  the  north 
side  of  tbe  building,  and  is  the  only  way  pro- 
vided by  which  baggage  is  received  or  de- 
livered. It  is  an  open  way  and  unprotected. 
If  the  trunk  should  be  presented  by  any  other 
transfer  company,  or  person*  other  than  tbe 
owner,  admission  In  tbe  baggage  room  Is  re- 
'fused.  If  tbe  proposed  passenger  bas  not  seen 
proper  to  buy  his  railroad  ticket,  and  Intrust 
It  with  such  transfer  company  or  person, 
or  If  such  proposed  passenger  did  not  himself 
appear  In  person,  Identify  bis  baggage,  and 
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present  bis  railroad  ticket  If,  when  such 
trunk  had  arrived  at  the  baggage  room,  the 
proposed  passenger  had  not  arrived,  the 
trunk  would  have  to  be  cared  for  by  the  per- 
son In  charge  of  it,  exposed  to  the  weather, 
until  the  owner  should  appear  with  his  trans- 
portation and  Identify  the  trunk.  Neither 
the  railroad  companies  nor  their  agent,  the 
Terminal  Company,  have  provided  any  place 
whatever  for  the  deposit  of  baggage  or  for 
Its  temporary  storage.  A  rule  has  been 
promulgated  and  enforced  that  no  trunks  or 
other  parcels  intended  to  be  transported  on 
the  railroad  as  baggage  should  be  received 
into  the  baggage  room  under  any  circum- 
stances, except  those  bearing  the  Cab  Com- 
pany's checks,  unless  the  same  was  accom- 
panied by  railroad  tickets,  and  when  thus 
presented  would  be  checked  as  baggage. 
Such,  In  brief,  was  the  method  of  doing  busi- 
ness as  respects  the  receipt  of  trunks  at  the 
baggage  room  at  the  time  the  decision  in  the 
Atlanta  Terminal  Company  Case,  supra,  was 
rendered.  Shortly  after  the  decision  in  that 
case,  and  before  this  suit  was  filed,  a  rule  was 
made  that  no  trunk  or  other  parcel  whatever 
would  under  any  circumstances  be  received 
into  the  baggage  room  unless  accompanied 
by  railroad  tickets;  the  right  of  the  Cab  Com- 
pany to  deliver  the  trunks  of  its  patrons 
being  thereby  revoked.  In  lieu  of  this  priv- 
ilege thus  denied  the  Cab  Company,  the  Ter- 
minal Company  allowed  the  Cab  Company 
to  occupy  a  part  of  the  baggage  room  itself, 
which  space  opened  on  the  driveway  and  also 
opened  into  the  balance  of  the  baggage  room 
not  rented.  Into  this  space  the  Cab  Company 
delivered  the  trunks  of  its  patrons,  where 
they  remained  until  the  proposed  passenger 
appeared  and  bought  his  railroad  ticket  He 
then  took  his  railroad  ticket  and  bis  claim 
check,  and  presented  It  in  the  depot  build- 
ing to  the  agent  of  the  Cab  Company,  this 
office  being  not  in  the  baggage  room,  but  on 
tbe  passage  leading  from  the  ticket  ofllce  to 
the  train  shed.  When  thus  presented,  such 
agent  of  the  Cab  Company  would  take  tbe 
ticket  and  claim  check,  and  go  a  short  dis- 
tance to  the  space  In  the  baggage  room  oc- 
cupied by  the  Cab  Company,  where  the  trunk 
was  identified  by  the  claim  check  and  ten- 
dered to  the  baggage  master,  who  received 
it  and  gave  a  railroad  check.  This  check  was 
handed  the  passenger  by  the  agent  of  the  Cab 
Company,  who  could  then  proceed  on  his 
Journey  without  any  further  trouble  or  in- 
convenience. These  privileges  of  having  an 
otBce  in  the  depot  building  and  of  renting 
space  in  the  baggnge  room  or  elsewhere  from 
tbe  Terminal  Company  were  exclusively  en- 
Joyed  by  the  Gab  Company.  All  other  per- 
sons, whether  tendering  baggage  in  person, 
or  through  the  medium  of  other  transfec 
companies  or  draymen,  desiring  to  have  bag- 
gage checked,  were  compelled  to  tender  rail- 
road tickets  simultaneously  with  the  baggage 
before  their  trunks  were  received  in  the  bac- 


gage  room,  in  the  same  way  and  maimer  aa 
when  the  claim-check  system  was  in  forca 

The  plaintiff  insisted  that  the  claim-cL.ck 
system  was  discontinued  because  of  the  deci- 
sion in  the  Atlanta  Terminal  Company  Case, 
supra,'  and  that  the  claim  tliat  exclusive 
space  was  rented  to  tbe  Cab  Company  was 
only  a  subterfuge  to  avoid  the  ruling  in  that 
case,  and  thus  continue  the  same  discrimina- 
tion against  the  public  as  practiced  by  the 
claim-check  system;  that  the  Inconvenience 
to  the  general  public  in  procuring  railroad 
checks  for  baggage  was  greater  since  tbe 
change  than  before;  that,  when  tbe  change 
was  made,  tbe  space  which  had  been  up  to 
that  time  used  for  incoming  baggage  was  used 
for  outgoing  baggage  and  vice  versa,  and  the 
distance  the  passenger  would  have  to  walk 
to  procure  bis  baggage  checked,  was  greater 
than  it  was  before,  while  the  patrons  of  the 
Cab  Company  had  no  further  to  walk  than 
before,  tbe  Cab  Company's  office  being  on  the 
way  to  the  train  shed.  The  defendant  denied 
that  any  such  motive  prompted  the  change; 
and  claimed  that  the  Terminal  Company,  as 
agent  of  the  railroads,  owed  no  public  duty 
to  any  person  in  respect  to  checking  baggage 
.until  such  person  had  obtained  the  right  to 
travel  by  the  purchase  of  a  railroad  ticket, 
and  that,  when  such  evidence  of  the  rela- 
tion of  passenger  and  carrier  had  been  es- 
tablished, everybody  was  treated  alike;  that 
the  facilities  for  serving  tbe  public  were 
ample;  that  space  in  the  baggage  room  not 
necessary  for  this  purpose  was  not  impressed 
with  any  public  use,  and  was  private  prop- 
erty, and  that  it  had  the  right  to  rent  it  to 
the  Cab  Company  If  It  chose  to  do  so.  For 
similar  reasons,  the  Terminal  Company  hi- 
slsted  that  the  claim-check  system  was  legal. 

Mr.  Justice  Little  in  the  Kates  Case,  107 
Ga.  645,  34  S.  E.  376,  says:  "It  is  a  sound 
legal  principle  that  a  railway  company  as  a 
common  carrier  cannot  grant  to  any  person 
or  persons,  or  to  any  part  of  the  public,  rights 
or  privileges  which  it  refuses  to  others,  but 
must  treat  all  alike.  Receiving  and  dischar- 
ging baggage  is  one  of  the  duties  of  a  public 
passenger  carrier."  It  being  the  duty  of  u 
carrier  as  such  to  receive  the  baggage  of 
those  who  desire  to  travel  upon  its  lines,  it 
is  its  duty,  also,  to  provide  suitable  and  con- 
venient facilities  for  tbe  reception  thereof. 
Such  facilities  as  it  prepares  must  be  furnish- 
ed without  discrimination  to  all  alike  who  de- 
sire to  avail  themselves  of  the  use  of  such 
facilities.  This  is  a  public  duty.  It  is  not 
granted  as  a  favor,  but  may  be  demanded  as 
a  right.  The  right  to  have  baggage  trans- 
ported by  a  common  carrier  is  incidental  to 
tbe  right  of  the  owner  thereof  to  be  trans- 
ported. Incidental  in  the  sense  that  no  right 
to  have  baggage  transported  arises  unless  the 
ovnier  thereof  procures  the  right  of  transpor- 
tation for  himself.  The  price  paid  for  a  rail- 
road ticket  is  the  consideration  for  the  right 
of  transportation  of  both  person  and  baggage, 

and  l8  equally  obllgatoix  upon  the  carrier. 
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The  price  paid  for  the  ticket  pays  for  the 
transportation  of  the  baggage  in  the  same 
way  that  it  pays  for  the  transportation  of  the 
person.  3  A.  ft  E.  Enc.  Law,  643;  Hutch. 
Car.  (ed.  1906)  t  1241;  6  Cyc.  663.  A  railway 
company  has  the  right  to  malie  and  enforce 
reasonable  mles  for  the  conduct  of  its  busi- 
ness. A  role  requiring  the  purchase  of  a 
tidcet  before  a  parcel  is  checked  for  transpor- 
tation as  baggage  is  a  reasonable  rule,  and  a 
rule  requiring  that  the  ticket  be  exhibited 
to  the  proper  agent  before  such  checking  Is 
done  Is  a  reasonable  one.  It  does  not  follow, 
however,  that,  until  the  relation  of  passenger 
and  carrier  is  established  by  the  purchase 
of  a  ticket,  the  railway  company  owes  no 
public  duty  to  the  person  desiring  to  become 
a  passenger.  The  railway  company  owes  to 
the  person  desiring  to  become  a  passenger  the 
duty  to  afford  him  all  necessary  and  con- 
venloit  faculties  for  entering  Into  contractual 
relations  with  It  It  Is  the  duty  of  such 
company,  when  such  rules  as  above  Indicated 
are  made,  where  the  only  way  provided  for 
entering  trains  by  both  passengers  and  bag- 
gage is  through  a  depot  provided  for  such 
purpose,  to  furnish  suitable  waiting  rooms  for 
the  comfort  and  convenience  of  passengers 
after  the  purchase  of  tickets,  and  of  prospec- 
tive passengers  before  purchase  of  tickets, 
to  provide  suitable  and  convenient  offices 
where  tickets  can  be  purchased,  and  to  pro- 
vide suitable  baggage  rooms  for  the  recep- 
tion of  trunks  and  parcels  to  be  checked  for 
tranqiortatlon.  The  person  desiring  to  be- 
come a  passenger  has  the  right  to  demand  the 
use  of  these  facilities  for  the  purpose  of  en- 
tering Into  contractual  relations  with  the  car- 
rier for  a  reasonable  time  preceding  the  ac- 
tual consTunmation  of  the  contract  of  car- 
riage. These,  being  public  duties,  must  be 
performed  by  the  carrier  for  every  person  de- 
siring to  use  such  facilities  with  fairness  and 
impartiality,  and  without  any  discrimination 
whatever.  As  to  these  duties  the  property  of 
the  carrier  Is  impressed  with  a  public  use, 
and  no  exclusive  privileges  can  be  granted 
by  the  carrier  to  any  corporation  or  per^n  in 
the  enjoyment  of  them  or  any  of  them.  It 
is  private  property  only  as  between  the  car- 
rier and  those  of  the  general  public  who  have 
no  occasion  to  nse  it  for  purposes  of  transpor- 
tation. Donovan  v.  Penn.  Co.,  199  U.  S.  279, 
28  Sup.  Ct.  91,  SO  L.  Ed.  192.  It  is  well  set- 
tled that  no  hackman  can  be  prevented  from 
driving  to  the  carrier's  depot  when  his  hack 
contains  a  prospective  passenger,  because  in 
respect  to  prospective  passengers  as  well  as  In 
re^)ect  to  those  who  have  perfected  the  con- 
tract of  carriage,  such  property  is  impressed 
with  a  public  use.  "A  passenger  upon  ar- 
riving at  the  station,  in  whatever  vehicle.  Is 
entitled  to  have  such  facilities  for  entering 
the  company's  d^Mt  as  may  be  necessary." 
Donovan's  Case,  199  U.  S.  296,  26  Sup.  Ct. 
95  [SO  Ll  Ed.  192].  He  has  the  right  to  enter 
tlie  depot  He  has  the  right  to  sit  in  the 
waiUng  room  prior  to  the  purchase  of  a  tick- 


et He  has  the  right  In  common  with  the 
general  public,  to  the  use  of  any  and  ail 
facilities  provided  as  preliminary  to  enter- 
ing into  the  actual  contract  of  carriage.  The 
rights  he  may  demand  for  himself  he  may 
demand  for  such  parcels  as  under  the  law  be 
has  the  right  to  have  transported  by  the  car- 
rier as  baggage.  If  a  prospective  passenger 
carries  his  trunk  on  his  shoulder,  or  in  his 
own  private  dray,  intending  presently  to  en- 
ter into  contractual  relations  with  the  car- 
rier, and  presents  the  same  to  the  baggage 
master.  It  is  the  duty  of  the  baggage  master 
to  receive  it  into  the  baggage  room  as  a  par- 
cel to  be  subsequently  checked  as  baggage 
proper.  Thus  presenting  a  trunk  is  notice  to 
the  carrier  that  such  person  intends  in  a 
reasonable  time  to  perfect  a  contract  with  the 
carrier  whereby  the  trunk  will  be  checked  as 
baggage  for  transportation;  or,  if  the  pro- 
spective passenger  sends  his  trunk  by  his 
servant  or  by  a  transfer  company,  the  same 
duty  would  arise  upon  the  part  of  the  car- 
rier, and  the  presentation  of  such  parcel 
would  be  notice  to  the  carrier  that  the  own- 
er would  appear  In  a  reasonable  time  and 
demand  that  the  parcel  be  checked  for  trans- 
portation. It  would  be  but  the  first  step  in 
using  the  facilities  of  the  carrier  to  enter  into 
contractual  relations  with  It  for  the  transpor- 
tation of  himself  and  baggage.  The  carrier 
would  have  the  right  to  prescribe  and  enforce 
such  rules  as  would  be  reasonable,  taking 
into  consideration  the  custom  prevailing 
among  the  traveling  public,  as  to  how  long 
before  the  departure  of  trains  such  parcels 
could  be  thus  delivered,  in  order  that  con- 
gestion In  the  baggage  rooms  would  be  pre- 
vented, to  provide  for  the  identification  of 
such  parcels  when  railroad  checks  should 
be  subsequently  demanded,  and  for  storage 
charges  similar  to  those  prevailing  when  in- 
coming baggage  Is  not  called  for  in  a  reason- 
able time.  This  being  one  of  the  public  du- 
ties of  the  carrier  arising  from  the  use  of 
property  Impressed  with  a  public  use,  it  is  a 
privilege  which  any  person  desiring  to  con- 
tract with  the  carrier  has  the  right  to  enjoy. 
It  follows  that  the  claim-check  system,  the 
use  of  which  was  granted  exclusively  to  the 
Cab  Company  and  denied  to  everybody  else. 
Is  a  palpable  violation  of  a  public  duty;  the 
vice  in  the  system  as  practiced  being  the  re- 
ception into  the  baggage  room  of  the  trunlca 
of  Its  patrons  prior  to  the  appearance  of  the 
owners  with  railroad  tickets,  and  denying 
this  right  to  ail  other  persons.  The  foregoing 
applies  with  equal  force  to  the  space  occupied 
by  the  Cab  Company  in  the  baggage  room  of 
the  Terminal  Company.  Instead  of  receiving 
the  trunks  hauled  by  the  Cab  Company  into 
the  baggage  room  along  with  other  trunks, 
one  corner  of  the  baggage  room  is  set  apart 
to  the  Cab  Company's  exclusive  use,  and 
the  trunks  hauled  by  It  received  into  this 
space.  The  eCtect  is  the  same.  A  passenger 
carrier  cannot  thus  prefer  the  Cab  Company 
in  the  discharge  of  a  duty  it  owes  to  all  alike. 
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In  tbe  Terminal  Company  Case,  supra,  the 
majority  of  the  court.  If  they  did  not  decide 
that  the  claim-check  system  as  practiced  was 
Illegal,  at  least  broadly  Intimated  that  It  was 
so.  If  the  claim-check  system  as  practiced  be 
Illegal,  It  Is  difficult  to  perceive  how  the  right 
of  storage,  as  practiced,  would  be  legal.  In 
the  case  at  bar  the  suit  Is  brought  on  behalf 
of  passengers  and  prospective  passengers ;  on 
behalf  of  that  portion  of  the  public  who  do 
not  depend  on  the  favor  of  the  transportation 
companies,  but  who  may  demand  as  a  mat- 
ter of  right  equal  and  Impartial  treatmait 
The  facilities  and  conveniences  enjoyed  by 
that  portion  of  the  public  patronizing  the 
Cab  Company  In  receiving,  storing,  and  check- 
ing baggage,  and  denied  to  others.  Is  an  un- 
just discrimination  and  a  violation  of  the 
public  duties  of  the  railroad  companies, 
whether  practiced  directly  by  them  or 
through  their  chosen  agent,  the  Terminal 
Company,  whether  by  means  of  a  claim- 
check  system  or  renting  exclusive  space  in 
the  baggage  room.  The  means  by  which  the 
discrimination  is  brought  about  Is  not  ma- 
terial. It  Is  the  discrimination  Itself  that  Is 
obnoxious.  A  common  carrier,  holding  him- 
self out  to  the  public  as  such,  Is  bound  to  re- 
ceive all  goods  and  passengers  offered  that  he 
Is  able  and  accustomed  to  carry,  upon  com- 
pliance with  such  reasonable  regulations  as 
he  may  adopt  for  bis  own  safety  and  the 
benefit  of  the  public.    Civ,  Code  1895,  {  2298. 

It  Is  Insisted  In  this  case  that  the  carrier 
has  adopted  a  rule  which  the  agent,  the  Ter- 
minal Company,  is  bound  to  obey,  to  the  ef- 
fect that  no  parcel  shall  be  received  into  the 
baggage  room  unless  tbe  same  be  accompa- 
nied by  a  railroad  ticket;  that  this  rule  is 
adopted  for  its  own  safety,  as  well  as  for  the 
benefit  of  the  public.  It  Is  conceded  that  a 
rule  is  reasonable  which  provides  that  no 
parcel  shall  be  checked  with  a  railroad  check 
for  transportation  before  the  pre.sentatlon 
of  a  railroad  ticket,  but  It  does  not  follow, 
because  this  regulation  is  reasonable  and  is 
for  the  protection  of  the  carrier,  that  a  regu- 
lation refusing  admission  Into  tbe  baggage 
room  of  any  parcel  whatever  imtll  the  trans- 
portation Is  provided  would  be  a  reasonable 
rule  either  for  the  the  protection  of  the  car- 
rier or  for  the  public  interest  From  a  con- 
sideration of  the  method  of  checking  bag- 
gage for  transportation  at  the  Terminal  Sta- 
tion by  that  portion  of  the  public  not  patron- 
izing the  Cab  Company,  It  is  evident  that 
such  a  rule  Is  not  In  the  Interest  of  the  pub- 
lic. Nor  is  such  a  rule  necessary  for  the  car- 
rier's protection.  The  argument  Is  stressed 
that  the  public  would  Impose  upon  the  rail- 
road and  have  trunks  and  other  parcels 
transported  when  the  owner  was  not  a  pas- 
senger. This  could  not  arise,  because,  after 
the  package  is  received  in  the  baggage  room. 
It  cannot  be  checked  for  transportation  until 
the  railroad  ticket  is  presented.  If  not  check- 
ed for  transportation,  then  the  Terminal  Com- 
pany can  collect  storage.    No  reason  has  been 


suggested  which  sustains  sach  a  rule  being 
reasonable.  See  6  Cyc.  670;  Coffee  ▼.  Li.  & 
N.  R.  Co.,  76  Miss.  669,  25  South.  157,  4& 
li.  R.  A.  112,  71  Am.  St  Rep.  685. 

6.  The  defendants  make  the  point  tv  de* 
murrer  that  the  suit  Is  brought  in  the  nam» 
of  tbe  Attorney  General,  and  not  In  the  name 
of  the  state;  that  the  Attorney  General  has 
no  authority  to  maintain  the  suit  In  his  name. 
The  suit  is  brought  in  the  following  lan- 
guage: "John  C.  Hart,  as  Attorney  General 
of  tbe  state  of  Georgia,  in  Its  behalf  and  by 
virtue  of  the  authority  vested  by  law  in  said 
office,  and  by  an  executive  order  made  May 

,  1906,  avers  as  follows."   Paragraph  3& 

of  the  petition:  "This  suit  is  instituted  by 
virtue  of  an  executive  order  made  by  Honor- 
able Joseph  M.  Terrell,  Governor  of  Georgia, 
and  on  the day  of  May,  1906,  In  pur- 
suance of  his  authority  as  the  chief  executive 
of  the  state  of  Georgia,  and  in  pursuance  of 
tbe  authority  vested  in  Hon.  John  O. 
Hart,  as  tbe  Attorney  G«neral  of  the  state 
of  Georgia."  The  executive  order  referred  to 
is  as  follows:  "After  reading  the  foregoing 
petition,  it  is  directed  that  the  Attorney  Gen- 
eral file  appropriate  proceedings  in  the  proper 
courts.  In  tbe  name  of  the  state,  to  correct 
the  wrongs  to  the  people  complained  of."  It 
is  urged  that  this  is  not  tbe  suit  of  the  state, 
but  the  suit  of  tbe  Attorney  General;  that 
the  only  suit  that  could  be  brought  was  in  the 
name  of  tbe  state  by  the  Attorney  General. 
Atkinson  v.  Cawley,  112  Ga.  485,  37  S.  B. 
716,  is  relied  on  as  authority  for  this  position. 
In  that  case  the  suit  was  brought  by  "W.  Y. 
Atkinson,  Governor  of  the  state  of  Georgia, 
suing  for  the  use  of  B.  S.  Calhoun."  Tbe 
court  says  that  this  was  an  effort  to  bring 
a  suit  on  behalf  of  the  state  under  au- 
thority of  the  Governor.  If  the  petition  liad 
been  in  the  name  of  the  state  of  Georgia  by 
and  through  W.  Y.  Atkinson,  Governor,  there 
would  be  no  doubt  that  the  state  would  be  a 
party  to  the  case.  Tbe  Governor  had  no  au- 
thority to  sue  In  his  own  name  as  an  indi- 
vidual, or  in  bis  official  capacity  as  Governor 
for  the  use  of  a  private  citizen,  for  the  simple 
reason  that  no  cause  of  action  existed  in 
in  him  as  an  individual  or  In  liis  official 
capacity  as  Governor,  and  be  has  no  anthortty 
to  bring  such  a  suit  on  behalf  of  an  Individual 
interested  in  the  subject-matter  of  the  suit 
The  court  says:  "The  words,  'suing  for  the 
use  of  B.  S.  Calhoun,'  which  follow  the  words 
'Governor,'  etc.,  indicate  that  tbe  suit  is 
brought  for  the  benefit  of  Calhoun.  As  the 
nominal  plaintiff  is  not  the  state,  but  simply 
W.  Y.  Atkinson,  who  neither  as  an  indi- 
vidual nor  as  a  Governor  bas  any  authority 
to  bring  the  action,  B.  S.  Calhoun  is  to  bo 
treated  as  the  real  plaintiff  In  the  cas&  In 
no  view  of  the  matter  can  the  petition  be  con- 
strued as  one  brought  by  the  state."  We 
apprehend,  however,  that.  If  the  suit  bad  been 
brought  by  W.  Y.  Atkinson  as  Governor  who 
sues  for  and  on  behalf  of  the  state,  tbe  court 
would  have  held  that  tbe  state  was  tbe  real 
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party,  and  that,  on  demnrrer,  the  petition 
coald  have  been  amended.  So  we  think  in 
this  case.  The  Attorney  General  in  his  offl- 
da]  capacity  had  the  nndoubted  authority  to 
bring  the  suit.  The  declaration  shows  that 
lie  claims  no  personai  interest  In  it.  If  he 
had  soed  In  the  name  of  the  state  by  and 
tlirongh  John  C.  Hart,  Attorney  General,  the 
state  nndonbtedly  would  have  been  a  party. 
The  suit  of  John  G.  Hart  as  Attorney  Gener- 
al of  the  state  and  In  its  behalf,  and  by  an 
authority  of  an  executive  order,  is  substan- 
tially a  suit  by  the  state.  In  the  case  of 
Dent  T.  Merriam,  113  Ga.  83,  38  S.  E.  334, 
the  court  says:  "The  strict  rules  of  pleading 
would  have  required  that  this  suit  t>e  brought 
by  Amy  Merriam  by  her  next  friend,  Ta- 
mah  Dent,  instead  of  by  Tamah  Dent  as 
next  friend  of  Amy  Merriam.  This  court, 
however,  has  frequently  held  in  exactly  sim- 
ilar cases  that  such  an  Irregularity  is  im- 
material, and  will  not  alTect  the  decision  of 
fbe  case.  The  more  regular  form  of  pleading 
is  for  the  minor  to  sue  by  the  next  friend, 
but,  if  the  next  friend  sue  as  next  friend  to 
the  minor,  it  is  the  same  in  substance.'  Las- 
peter  y.  Simpson,  78  Ga.  61,  3  S.  E.  ZH;  Van 
Peit  ▼.  Railroad  Cio..  89  Ga.  706,  15  S.  E. 
S22;  Ellington  T.  Beaver  Dam  Ck>.,  93  Oa. 
55,  19  S.  E.  21."  In  the  case  of  Van  Pelt  v. 
Railroad  Co.,  supra,  the  first  beadnote  is 
as  follows:  "Though  in  suits  conducted  by  a 
next  friend  the  minor  ought  regularly  to  sue 
by  him,  yet,  if  the  next  friend  sue  in  behaif 
of  the  minor,  it  is  the  same  in  substance. 
The  defect  is  amendable  by  alleging  that  the 
minor  sues  by  next  friend."  So  we  hold  that 
the  suit  as  brought  is  substantialiy  the  suit 
of  the  state,  but  that  strictly  good  pleading 
would  require  that  it  should  have  been  In  the 
name  of  the  state  by  and  through  John  G. 
Hart  as  Attorn^  General.  This  defect  is 
cnrable  by  amendment  which  the  plaintiff 
can  mal;e  In  the  court  below. 

6.  The  defendant  insists  by  demurrer  that, 
If  any  right  of  action  exists  under  the  plead- 
ings and  evidence  in  the  case,  mandamus  and 
not  bijnnction  is  the  remedy.  An  injunction 
can  only  restrahi.  It  cannot  compel  a  party 
to  perform  an  act  It  may  restrain  until 
performance.  Civ.  Code  1895,  g  4922.  In 
the  case  of  Goodrich  v.  Georgia  Railroad  Co., 
115  Ga,  340,  41  S.  E.  659,  Mr.  Justice  Cobb 
for  the  court  reviews  the  authorities  inter- 
preting the  atMve  section  of  the  Code.  These 
principles  are  deduced  therefrom:  (a)  If 
the  main  purpose  of  the  petition  is  to  compel 
the  performance  of  an  act,  then,  under  our 
Code,  injunction  cannot  be  used  as  a  remedy 
to  accomplish  this  purpose.  Under  our  Code 
injonction  can  be  used  only  to  restrain,  (b) 
While  the  conrt  cannot  issne  a  purely  majida- 
tory  order,  the  conrt  can  grant  an  injunction, 
the  essential  nature  of  which  is  to  restrain, 
altbongh  In  yielding  obedience  to  the  re- 
straint the  defendant  may  be  incidentally  re- 
Wired  to  perform  some  act  The  cases  of 
Oeorgia  Pacific  Ry.  Co.  t.  Donglasville,  75 


Ga.  828,  Russell  v.  Mohr-Weil  Lumber  Co., 

102  Ga.  563,  29  8.  B.  271,  Vaughn  v.  Yawn, 

103  Ga.  677,  29  S.  B.  759,  and  Paschal  v.  Till- 
man, 106  Ga.  494,  30  S.  E.  870,  are  cited  and 
distinguished,  holding  that  in  each  of  these 
cases  the  order  complained  of,  if  carried  into 
effect  would  have  required  the  party  against 
whom  it  was  issued  to  perform  some  affirma- 
tive act  which  was  the  main  and  controlling 
purpose  of  the  order.  In  the  case  at  bar, 
as  made  by  the  petition,  brought  by  the  state 
for  the  benefit  of  the  public,  injunction  Is  an 
appropriate  remedy,  and  tlie  exclusive  rem- 
edy was  not  by  writ  of  mandamus.  See,  in 
this  connection.  Trust  Co.  v.  State,  109  Ga. 
747,  35  S.  E.  323,  48  L.  R.  A,  520. 

For  reasons  stated  In  the  foregoing  dis- 
cussion, the  writer  is  of  the  opinion  that  the 
Judge  beiow  shonid  have  enjoined  the  defend- 
ants from  carrying  out  the  contract  with 
the  Oab  Company,  renting  to  it  exclusively 
space  in  the  baggage  room,  on  the  ground 
that  it  Is  an  Illegal  discrimination  against 
the  public,  and  is  violative  of  article  4,  {  2, 
par.  4,  of  the  Constitution.  The  opinion  of 
the  majority  being  as  expressed  in  the  head- 
notes,  the  Judgment  of  ^e  court  below  will 
be  affirmed. 

Five  Justices  concur. 

FREEMAN,  J.,  dissents. 

FREEMAN,  J.,  designated  to  preside  In 
place  of  the  CHIEF  JUSTICE,  whose  absence 
is  due  to  providential  cause. 

ATKINSON,  J.  (specially  concurring).  In 
my  opinion  the  right  of  the  defendant  to  rent 
space  In  its  baggage  room  to  another  for  the 
purpose  of  enabling  the  tenant  to  carry  on 
therein  the  business  of  storing  tmnks  and 
other  parcels  preparatory  to  checking  them 
as  baggage  rests  upon  the  same  principle  as 
the  right  of  the  defendant  to  grant  to  an- 
other the  exclusive  use  of  the  "claim-check" 
system.  Concerning  that  question,  my  views 
are  fully  expressed  in  the  report  of  the  case 
of  Atlanta  Terminal  Company  v.  American 
Baggage  Co.,  125  Ga.  677,  54  S.  E.  71.  In 
the  present  case  there  is  a  slight  conflict  of 
evidence  as  .to  whether  there  was  not  a  dis- 
crimination in  favor  of  the  Atlanta  Baggage 
&  Cab  Company  in  the  matter  of  checking 
tmnks  as  baggage  after  passenger  relations 
had  been  established  by  purchasers  of  tickets. 
For  example,  the  evidence  offered  generally 
by  the  defendant  tended  to  show  that  there 
was  no  such  discrimination,  while  the  testi- 
mony of  Mis.  Robertson  indicates  that  after 
the  purchase  of  a  ticket  by  one  not  a  patron 
of  said  Atlanta  Baggage  &  Cab  Company, 
the  purchaser  of  the  ticket  was  not  then  af- 
forded an  equal  opportunity  with  patrons 
of  the  Atlanta  Baggage  &  Cab  Company  for 
identifying  and  checking  trunks.  It  may  be 
that  the  example  cited  was  Illustrative  of  a 
general  custom  of  discrlminatloa  .^ftei 
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passenger  relation  had  been  established.  As 
to  whether  It  was  or  not,  and,  if  so,  whether 
in  fact  the  complaint  was  well  foonded, 
presented  questions  of  fact  for  determina- 
tion by  the  chancellor.  Aside  from  these 
qnestions,  I  do  not  see  from  the  evidence 
any  other  question  of  fact  involved  in  the 
case.  The  other  questions  are  purely  of  law, 
and  are  such  as  to  enable  me  to  agree  with 
the  majority  in  the  conclusion  that  the  court 
did  not  commit  error  by  refusing  to  grant 
the  injunction. 


AMERICUS  GROCERY  CJO.  ▼.  RONBT. 

(Supreme    Court    of    Georgia.    Aug.  ■©,    1907.) 

1.  MasHcr  and   Sebvant— Contbact  op  BjM- 

PLOTMENT— BBKACH. 

If  a  merchant  employed  a  traveling  sales- 
man for  a  year  at  a  fixed  salary,  and  during  the 
continuance  of  the  term  sought  to  change  the 
contract  by  substituting  a  percentage  on  sales 
in  lieu  of  a  definite  salary,  and  if,  upon  refusal 
of  the  employs  to  make  the  change,  the  employer 
declined  to  proceed  with  the  contract  or  contin- 
ue the  employment,  except  upon  condition  that 
such  change  should  be  accepted,  and  thereby  the 
salesman  was  prevented  from  further  perform- 
ance of  the  contract,  this  amounted  to  a  breach 
of  the  contract  on  the  part  of  the  employer, 
which  would  authorize  a  recovery  by  the  em- 
ploy*. 

[Ei.  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  I  7.] 

2.  Same— EviDKNOE. 

The  evidence  was  sufficient  to  authorize  the 
verdict,  and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Eirror  from  Superior  Court,  Sumter  Coun- 
ty;   Z.  A.  lilttlejohn.  Judge. 

Action  by  J.  C.  Roney  against  the  Americus 
Grocery  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Shipp  &  Sheppard,  for  plaintiff  In  error. 
Allen  Fort  &  Sons,  for  defendant  in  error. 

LUMPKIN,  J.  Roney  sued  the  Americus 
Grocery  Company,  claiming  that  he  had  been 
employed  for  a  year  at  a  fixed  salary,  but 
had  been  discharged  during  the  year  without 
lawful  cause.  He  recovered  a  verdict.  The 
defendant  moved  for  a  new  trial:  It  was  re- 
fused, and  the  defendant  excepted. 

If  the  plaintiff's  evidence  was  true,  he  was 
employed  for  a  year  at  a  fixed  salary.  Be- 
fore the  time  had  expired,  his  employer  de- 
sired to  change  the  contract,  so  that  be 
should  work  for  a  commission,  instead  of  at 
a  certain  salary.  He  was  unwilling  to  do 
this;  and  the  employer  would  not  allow  him 
to  work  further  under  the  contract  made,  un- 
less he  would  accept  a  commission  in  lieu  of 
a  salary.  He  offered  to  continue  work  under 
the  original  contract,  but  the  employer  would 
not  permit  this.  There  was  some  conflict  In 
the  evidence,  but  two  telegrams  sent  by  the 
defendant  to  the  plaintiff  while  he  was  trav- 
eling for  it  Quite  Btiongly  supiiort  his  con> 


tention.  On  December  30,  1900,  he  wrote  to 
the  defendant  company  a  letter  in  which 
he  said:  "My  contract  expires  with  you  on 
August  15,  1901.  I  will  continue  to  work 
on  salary  until  that  time."  On  the  next  day 
the  defendant  telegraphed  to  him  as  follows: 
"None  of  our  employees  have  any  time  con- 
tracts. The  proposition  made  t>e8t  can  do. 
Answer  whether  satisfactory  or  not."  To 
this  he  replied  by  telegram:  "My  letter  of 
yesterday  is  my  answer  to  your  telegram." 
The  defendant  responded:  "Our  telegram 
final  so  far  as  we  are  concerned."  If  an  em- 
ployer has  a  contract  with  his  employe  for  a 
definite  time  at  a  fixed  salary,  he  has  no  legal 
right  during  the  term  to  demand  of  the  em- 
ploy6  that  the  latter  shall  release  blm  from 
the  contract  as  made,  and  accept  a  commis- 
sion upon  goods  sold  in  lieu  of  a  salary 
agn^eed  upon.  If  the  employ^  complies  with 
his  contract,  he  has  a  right  to  insist  that  the 
employer  shall  do  likewise.  He  is  not  com- 
pelled to  accede  to  a  proposed  change  in  it 
If  the  employer  declines  to  proceed  with  the 
contract  unless  the  change  is  made,  in  spite 
of  the  refusal  of  the  employfi  to  make  It,  this 
is  a  breach  of  a  contract  on  the  part  of  the 
employer.  Such  a  case  Is  made  by  the  plain- 
tiff's evidence;  and,  while  there  was  some 
conflict,  the  issue  was  determined  by  the 
Jury  in  his  favor. 

It  was  contended  that,  if  the  plaintiff  had 
accepted  employment  on  a  commission,  he 
would  have  made  earnings,  and  that  this 
would  have  diminished  his  damages,  if  it 
would  not  have  prevented  any  from  accruing, 
and  that  it  is  the  duty  of  on  employ^.  If  be  be 
discharged,  to  mitigate  the  damages  by  earn- 
ing what  he  can  during  the  term  of  the  em- 
ployment. Had  he  agreed  to  the  change,  he 
would  have  had  no  right  of  action  at  all, 
whether  he  was  damaged  or  not  The  law 
will  not  put  him  between  two  horns  of  a  di- 
lemma by  saying  to  him:  "If  you  ag^ree  to 
accept  commissions  In  lieu  of  a  salary,  you 
have  no  right  of  action,  because  there  will 
be  a  mutual  alteration  of  the  original  con- 
tract. If  you  decline  to  agree  to  the  proposed 
change,  it  can  be  urged  against  you  that  you 
might  have  earned  as  much  as  under  your 
contract,  or  at  least  something.  In  the  one 
event,  you  cannot  recover  at  all.  In  the  other 
your  recovery  must  be  diminished  by  what 
you  might  have  made  as  a  commission."  This 
would  be  equivalent  to  saying  to  the  plaintiff 
that  he  must  give  up  bis  right  of  action  en- 
tirely, in  order  to  try  to  prevent  damages  ac- 
cruing from  the  breach  of  the  contract  The 
law  does  not  Impose  such  a  condition  upon 
a  contracting  party  who  Insists  upon  his  con- 
tract He  is  not  required  to  yield  the  whole 
right  In  order  to  diminish  the  damages  in 
part. 

The  evidence  authorized  the  charge  to 
which  exception  was  taken,  and  also  the 
finding  of  the  Jury. 

Judgment  affirmed.    All  t)i«  Justices  con- 
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WITHAM  ▼.   STEWAKT,  Tax  Collector. 
(SopTeme   Court  of  Georgia.    Aag.   10,   1907.) 

1.  Licenses— Tax  on  Bark  Pbesidbntb— Lia- 

BILITT. 

Section  2,  par.  2,  of  the  act  of  y>e  General 
Aisembly,  approved  December  16,  19(K2  (Act 
19<>2.  p.  20),  provides  that  a  "specific  tax'^  of 
$10  for  each  of  the  fiscal  years  1903  and  1004 
shall  be  levied  upon  the  presidents  of  each  of 
the  express,  telegraph,  steamboat,  railroad, 
street  railroad,  telephone,  electric  light,  sleep- 
ing and  palace-car  companies,  banks,  building 
and  loan  nssociations,  and  gas  companies  doing 
business  in  this  state."  Held,  that  under  the 
provisions  of  said  act,  where  it  appears  that  the 
same  penon  is  the  president  oi  two  or  more 
banks,  a  tax  of  SIO  may  be  collected  from  such 

ferson  for  each  bank  of  which  he  is  president, 
t  appearing  in  the  present  case  that  the  plain- 
tiff in  error  was  the  president  of  several  banks 
doing  business  in  this  state,  he  was  liable  to  be 
taxed  in  the  amount  specified  In  the  above  act 
for  each  bank  of  which  he  was  the  president. 

2.  CONSTTTtmOWAL  IiAW— Equax  Pkotectiow 
OP  Laws. 

The  tax  in  question  is  not  repugnant  to  par- 
agraph 1,  S  2,  art.  7,  of  the  Constitution  of  this 
state;  nor  is  such  tax  obnoxious  to  the  four- 
teenth amendmeiit  to  the  federal  Constitution, 
as  denying  to  anv  person  "the  equal  protection 
of  the  laws."  Singer  Mfg.  Co.  v.  Wright,  25 
S.  E.  249,  97  Ga.  114,  35  L.  R.  A.  497. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  8J  8,  9 ;  vol.  9,  Constitutional 
Law,  f  289.] 

3.  LicExsEs— Collection  of  Tax. 

It  appearing  that  the  president  of  the 
banks,  from  whom  the  taxes  were  sought  to  be 
collected,  was  a  resident  of  Fulton  county,  it 
was  proper  for  the  tax  collector  of  that  county 
to  collect  the  amount  due  by  the  said  president 
as  taxes  nnder  the  provisions  of  the  act  above 
referred  to ;  and  the  court  did  not  err  in  refusing 
to  enjoin  the  collection  of  the  same. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fnlton  Oonn- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  W.  S.  Witham  against  A.  P. 
Stewart,  tax  collector.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Ellis.  Wlmbish  &  Ellis,  for  plaintiff  In  er- 
ror. Jno.  C.  Hart,  Atty.  Gen.,  and  H.  M. 
Patty,  for  defendant  In  error. 


BECK,   J.     Judgment  affirmed. 
Justices  concur. 


All  the 


SPENCB  V.  SOLOMONS  CO.  et  al. 

(Supreme  Court  of  Georgia.    Aag.  8,  1907.) 

Heceiveks  — PuwDS'iN  Rkctivek's  Hands  — 
Rights    of    CKEorroB    of    Claimant  —  Iit- 

POnNDINO   FtTND. 

Where  money  is  held  by  a  receiver  in  a 
court  of  equity,  which  by  decree  is  payable  to 
the  plaintilr,  it  is  erroneous  for  the -chancellor, 
DDon  application  of  a  general  creditor  of  such 
plaintiff  who  has  no  lien  by  judgment  or  other- 
wise, nor  any  interest  in  the  fund,  either  legal 
Or  equitable,  to  order  the  same  held  by  the  re- 
eeiver  nntil  snch  creditor  can  institute  and  pros- 
ecnte  a  snit  for  the  recovery  of  a  judgment. 
(Syllabus  by  the  Court) 

Error  fvom  Superior  Court,  Mitchell  Coun- 
ty; L  J.  Bovmajret,  Jud^e  pro  tiac. 


Action  by  J.  M.  Spence  against  Ferry's 
Pharmacy.  Solomons  Company  and  others 
Intervened.  From  the  Judgment,  J.  M.  Spence 
brings  error.    Reversed. 

J.  M.  Spence  Instituted  suit  against  Perry's 
Pharmacy,  a  corporation,  for  the  purpose  of 
foreclosing  a  mortgage  in  equity.  A  receiver 
was  appointed.  Solomons  Company  and  nu- 
merous other  persons  intervened.  Solomons 
Company  intervened  specially  and  sought  af- 
firmative relief  against  Spence,  the  plaintiff, 
and  alleged  the  following:  "(1)  That  to  the 
October  term,  1006,  of  this  honorable  court, 
there  was  filed  a  petition  by  J.  M.  Spence 
against  Perry's  Pharmacy,  a  corporation 
within  the  Jurisdiction  of  said  court,  brought 
for  the  purpose  of  foreclosing  in  equity  a  cer- 
tain mortgage  executed  by  said  Perry's  Phar- 
macy to  said  J.  M.  Spence  on  or  about  the 
17th  day  of  October,  1904,  to  secure  a  note 
of  like  date  for  the  sum  of  $4,200,  due  six 
months  after  the  date  thereof.  That  under 
said  petition  this  court  appointed  T.  B.  Perry 
receiver  of  the  assets  of  the  defendant  mort- 
gagor, who,  under  the  order  of  this  court, 
sold  the  assets  of  said  defendant  which  were 
covered  by  said  mortgage,  realizing  there- 
from the  sum  of  $3,100,  or  other  large  sum. 
(2)  That  there  is  now  In  the  bands  of  the 
receiver  in  said  cause  the  said  sum  of  money, 
less  any  disbursements  for  expenses  which 
said  receiver  may  have  legally  paid  out  nnder 
order  of  this  court,  which  said  sum  is  for 
disbursement  as  this  court  may  order  In  the 
final  decree  to  be  entered  herein.  (3)  That 
your  petitioner  Is  the  holder  of  three  certain 
promissory  notes,  aggregating  the  principal 
sum  of  $1,658.95,  besides  interest  and  pro- 
test fees,  which  said  notes  are  as  follows: 
One  for  the  sum  of  1658.96,  dated  January 
18,  1905,  due  on  June  15,  1905,  signed  by 
Perry's  Pharmacy  and  Indorsed  by  B.  Perry, 
T.  B.  Twitty,  and  J.  M.  Spence,  and  bearing 
interest  from  maturity  at  the  rate  of  8  per 
cent  per  annum.  Said  note  was  protested 
for  nonpayment  at  the  cost  of  $1.60,  paid  by 
your  petitioner.  A  copy  of  said  note  Is  here- 
to attached  as  part  hereof,  marked  'Exhibit 
A,*  to  which  reference  Is  hereby  made  for  the 
particulars  thereof.  Two  of  said  notes  are 
for  the  sum,  respectively,  of  $500  each,  dated 
January  23,  1906,  signed  by  M.  V.  Rabbins 
and  D.  v.  Thompson,  who  also  sign  by  their 
firm  names,  Thompson  &  Bobbins  Drug  Com- 
pany, and  bearing  interest  from  January  17, 
1005,  at  the  rate  of  8  per  cent  per  annum. 
Each  of  said  notes  was  duly  protested  for 
nonpayment  at  a  total  cost  of  $3  paid  by  your 
petitioner.  Copies  of  said  two  notes  are 
hereto  attached  as  part  hereof,  marked  'Ex- 
hibit B,'  to  which  reference  is  made  for  the 
particulars  thereof.  (4)  Your  petitioner  fur- 
ther shows  that  by  reason  of  the  liability  to 
it  by  J.  M.  Spence,  In  virtue  of  his  indorse- 
ment notes  and  his  failure  to  pay  same,  it 
has  an  interest  in  the  fund  now  in  the  cus- 
tody, through  its  officer  and  receiver,  to  the 
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extent  of  the  amouutB  due  upon  said  notes, 
to  wit,  the  principal,  interest,  and  protest 
fees.  (5)  Your  petitioner  further  shows  that 
under  the  laws  of  this  state  it  Is  not  per- 
mitted to  garnish  the  receiver,  and  avers 
that,  unless  allowed  to  Intervene  in  this  cause 
on  its  own  behalf  for  the  purpose  of  the  f^md 
in  court,  should  the  said  plaintiff  recover  in 
his  action  subjecting  to  the  payment  of  its 
debt  against  the  said  J.  M.  Spence,  to  wit, 
the  amount  of  the  principal,  interest,  and  pro- 
test fees  of  said  three  notes,  by  reason  of  his 
liability  thereon  as  indorser,  it  apprehends 
that  said  amounts  or  some  part  thereof  will 
be  lost  to  it,  for  the  reason  that,  so  far  as 
It  Is  informed  and  believes,  the  said  J.  M. 
Spence  has  no  tangible  property  out  of  which 
your  petitioner  could  collect  the  amounts  due 
to  it  by  the  said  J.  M.  Spence,  as  aforesaid, 
by  the  ordinary  process  of  suit.  Judgment, 
and  execution.  (6)  That  by  virtue  of  Ills 
said  indorsement  on  the  notes  above  set  forth 
the  said  J.  M.  Spence  Is  indebted  to  your  pe- 
titioner In  the  principal  sum  of  $1,658.95,  the 
further  sum  of  $4.50,  protest  fees  and  inter- 
est on  said  principal  sum  from  March  17, 
1905,  that  being  the  average  Interest  date, 
at  the  rate  of  8  per  cent  per  annum."  The 
intervention  originally  contained  a  prayer 
for  Judgment  against  Spence,  but  this  prayer 
by  amendment  was  stricken,  and  In  lieu 
thereof  the  following  was  substituted:  "In- 
tervenors  pray  that  in  the  event  that  it  shall 
be  decreed  by  the  court  that  the  mortgage 
sought  to  be  foreclosed  by  J.  M.  Spence  is  a 
valid  and  binding  instrument,  and  that  the 
said  J.  M.  Spence  shall  recover  of  the  de- 
fendant, Ferry's  Pharmacy,  thereon,  that 
then  and  In  this  event  that  the  receiver  of 
this  honorable  court  be  decreed  to  hold  up 
and  retain  in  his  custody  out  of  any  moneys 
in  his  hands  to  which  the  said  mortgagee 
may  be  entitled,  or  the  same  may  be  otber- 
-wlse  impounded  by  this  honorable  court  or 
A  sufficiency  of  said  funds  to  pay  off  in  full 
the  notes  due  to  this  intervenor  as  shown  in 
their  original  Intervention,  as  same  may  be 
ascertained  and  fixed  in  an  action  at  law  be- 
tween this  Intervenor  and  the  said  J.  M. 
Spence."  Spence  did  not  file  an  answer  to 
the  intervention,  but  demurred,  among  others, 
upon  the  ground  that  the  intervention  "does 
not  show  any  rlgbt,  either  in  law  or  in  equity, 
why  the  relief  prayed  for  should  be  granted." 
The  court  overruled  the  demurrer,  and,  after 
hearing  evidence,  passed  the  following  order: 
"After  hearing  the  evidence  In  said  interven- 
tion and  after  argument  of  counsel,  it  being 
made  to  appear  to  the  court  from  the  sworn 
allegations  contained  in  the  petition  and  In- 
tervention of  Solomons  Company,  filed  in  this 
court  In  the  cause  above  stated,  and  from  the 
evidence  Introduced,  that  the  plaintiff  and 
mortgagee,  J.  M.  Spence,  is  Indebted  to  Sol- 
omons Company  In  the  sum  of  (principal)  one 
thousand  six  hundred  and  fifty-eight  dollars 
and  nlnety-flve  cents,  besides  protest  fees 
and  Interest  as  Indorser  <hi  three  certain  nego- 


tiable promissory  notes,  and  it  appearing 
that  said  indorser  is  insolvent,  and  that, 
therefore,  said  Solomons  Company  will  be  un- 
able to  compel  payment  at  said  debt  by  said 
indorser,  and  it  further  appearing  to  the 
court  that  there  is  now  in  the  hands  of  T. 
B.  Perry, 'as  receiver  of  this  court  in  said 
cause,  a  sum  of  money  decreed  to  be  paid 
l>y  said  receiver  to  the  said  J.  M.  Spence,  on 
the  mortgage  foreclosure  as  above  stated, 
upon  the  prayers  of  the  petition  and  inter- 
vention of  said  Solomons  Company  that  a 
sufficient  sum  in  the  bands  of  said  receiver 
be  withheld  by  said  court  and  impounded  to 
await  the  Judgment  that  may  be  hereafter 
rendered  between  the  intervenors  and  said 
J.  M.  Spence  in  an  action  against  said  J.  M. 
Spence  by  said  Intervenors,  until  the  further 
order  of  the  court;  and  it  further  appearing 
to  the  court,  sitting  as  a  court  of  equity, 
that  said  intervenors  are  without  an  adequate 
remedy  in  a  court  of  law  to  reach  said  funds 
in  the  hands  of  the  receiver  of  this  court,  by 
garnishment  or  otherwise,  so  as  to  subject 
same  to  any  Judgment  that  may  hereafter 
obtain  against  the  said  J.  M.  Spence  in  said 
suit  to  be  hereafter  brought,  it  is  ordered  and  i 
decreed  by  the  court  that  the  receiver  of  this  j 
court  in  the  above-stated  case,  T.  B.  Perry, 
shall  retain  from  the  said  funds  in  his  bands 
belonging  to  and  decreed  to  be  paid  by  him  j 
to  said  3,  M.  Spence  the  sum  of  nineteen  hun- 
dred dollars,  to  await  the  further  order  of  j 
this  court  In  the  premises,  provided  that  this 
Judgment  and  decree  shall  have  effect  only  ' 
If  the  said  intervenors,  Solomons  Company,  | 
within  thirty  days  from  date,  file  with  the  | 
clerk  of  the  superior  court  of  Mitchell  county 
a  bond  with  good  and  solvent  security  to  be 
approved  by  the  clerk  in  the  sum  of  one  thou-  \ 
sand  dollar^,  payable  to  J.  M.  Spence,  and  | 
conditioned  to  pay  said  Spence  any  damages 
and  costs  be  may  sustain  by  reason  of  the 
foregoing  money  being  held  up,  In  the  event 
of  failure  of  said  Intervenor  to  recover 
against  said  J.  M.  Spence  in  the  suit  afore- 
said to  be  hereinafter  Instituted  and  brought 
within  flO  days  from  date."  Spence  excepted, 
assigning  error  on  the  Judgment  overruling 
the  demurrer,  and  upon  the  Impounding  of 
the  money. 

13.  E.  Cox  and  A.  O.  Powell,  for  plaintiff  In 
error.    Jacob    Oazan,    Theo.    Titus,    D.    P. 
Grosland,  R.  J.  Bacon,  Jr.,  and  B.  B.  Lane, 
for  defendants  in  error. 
t 

ATKINSON,  J.    Solomons  Company  found     i 
the  money  of  Spence  In  the  hands  of  a  re-     i 
celver  In  the  court  of  equity,  and  sought  to     j 
Impound  It    To  accomplish  that  object,  aver- 
ring that  garnishment  was  not  the  remedy, 
the  aid  of  equity  and  the  application  of  equi- 
table   remedies    were    sought     The    relief 
prayed  Is  not  against  the  defendant  whom 
Spence  was  suing,  but  against  Spence.     It 
is  Independent  and  In  no  way  germane   to 
the  relief  which  Spence  was  seeking  against 
Perry's  Pharmacy.    It  was  unnecessary   to 
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call  tbe  proceeding  an  intervention.  It  it  a 
proper  case.  Solomons  Company  could,  of 
coarse,  by  equitable  remedy.  Impound  the 
money  fonnd  In  tbe  bands  of  a  receiver  or  In 
tlie  hands  of  tbe  defendant,  or  In  tbe  bands 
of  any  private  Individual.  See,  In  tbis  con- 
nection. Field  T.  Jones,  11  Ga.  413;  Baker  v. 
Gladden,  72  Oa.  469.  But  in  tbe  ctTse  at  bar, 
and  in  any  other  case  where  resort  Is  bad  to 
equitable  remedies,  It  is  Incumbent  upon  tbe 
Intervenor  to  allege  such  facts  as  under  equi- 
table principles  would  bave  authorized  a 
court  of  equity. to  grant  tbe  relief.  Tbe  re- 
lief sought  1b  in  its  nature  not  less  barsb 
than  tbe  writ  of  injunction  or  tbe  appoint- 
ment of  a  receiver.  It  Is  an  attempt  to  limit 
the  i)ower  of  control  by  Spence  of  money 
which  rightfully  belonged  to  blm  and  to  which 
be  was  then  entitled  to  possession.  Does 
tbe  plaintiff  allege  such  facta  as  In  equity 
would  Justify  such  a  harsh  remedy?  In  an 
ordinary  garnishment  case,  it  would  be  re- 
quired to  Institute  an  attachment  suit,  or  a 
common-law  suit  seeking  a  lien,  and  in  either 
case  tbey  would  be  required  to  execute  an 
approved  statutory  bond  In  double  the  amount 
of  the  debt  claimed  to  be  due  before  they 
could  impound  tbe  fund.  Solomons  Company 
has  not  done  even  this.  Yet  It  Is  asking  the 
Interposition  of  an  equitable  remedy.  Equity 
sometimes  requires  more,  but  never  less, 
than  tbe  law  exacts  for  tbe  grant  of  particu- 
lar relief. 

It  suffldently  appears  from  tbe  allegations 
of  their  intervention  that  at  best  tbe  inter- 
venor is  no  more  than  a  general  creditor  of 
Spence  without  any  lien,  either  by  Judgment 
or  otherwise,  and  without  interest,  legal  or 
equitable,  in  tbe  fund  sought  to  be  impounded 
■Without  Hen  or  Interest,  either  legal  or  equi- 
table, we  can  see  no  theory,  under  tbe  alle- 
gations of  tbe  intervention,  by  which,  under 
equitable  principles,  it  could  impound  the 
money.  See,  in  tills  connection,  Peyton  v. 
Lamar,  42  Ga.  131,  and  citations;  Scott  v. 
Jones.  74  Ga.  762  (4);  Gullmartln  v.  Hallway 
Co.,  101  Ga.  569,  29  a  E.  189,  and  citations; 
5IeKenzIe  v.  Thomas,  118  Ga.  728,  45  8.  E. 
6i«  (6),  and  citations;  Tichenor  v.  Williams 
Pavement  Co.,  116  Ga.  308,  45  S.  B.  505. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


TATDM  V.  SEABOARD  AIR  LINE  RY. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

RAiLBOAoa— AcnoRS  Against— Venue. 

Where  it  does  not  appear  either  from  an 
admi^on  in  the  pleadings  or  from  tbe  evidence 
submitted  in  behalf  of  the  plaintiff  on  the  trial 
of  an  action  against  a  railroad  company  for  the 
recovery  of  damages  alleged  to  have  been  the 
result  of  a  personal  injury  that  the  tort  was 
committed  in  the  county  where  the  suit  was 
bronfcht,  or  that  tlie  suit  wrr  brought  in  the 
connty  where  tbe  principal  office  of  the  defend- 
ant was  located,  and  that  there  was  no  agent  of 
tbe  railroad  company  in  the  connty  where  the 
tort  was  committed,  a  Judgment  of  nonsuit  will 
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not  be  disturbed.    Atlantic  Coast  Line  R.  Co.  t. 
Du  Pont,  50  S.  B.  103.  122  Ga.  251. 

[Ed.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  lUilioads,  {{  46-00.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  P.  S.  Tatum  against  tbe  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

B.  H.  Williams,  for  plaintiff  in  error.  Tom 
Eason,  for  defoidant  in  error. 


EVANS,  J.    Judgment  affirmed. 
Jostices  concur. 


All  tbe 


ATLANTIC  *  B.  RY.  CO.  v.  ATLANTIC 

COAST  UNB  R.  CO. 
(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

Injunction— Railboad   Spub  Tbackb— Con- 

TBACT9— Construction  . 

Under  the  facta  and  pleadings  in  the  rec- 
ord, the  court  did  not  err  in  refusing  tbe  in- 
junction. 

(Syllabus  by  tbe  Court) 

Error  from  Superior  Court,  Glynn  County ; 
T.  A.  Parker,  Judge. 

Action  by  tbe  Atlantic  &  Birmtaigbam  Rail- 
way (Company  against  tbe  Atlantic  Coast 
Line  Railroad  Company.  From  an  order  re- 
fusing ao  injunction,  plaintUf  brbigs.  error. 
Affirmed. 

Tbe  Atlantic  &  Birmingham  Railway  Com- 
pany filed  a  petition  for  injunction  against 
tbe  Atlantic  Coast  Line  Railroad  Company, 
seeking  to  restrain  the  defendant  from  con- 
structing and  maintaining  a  spur  track  lead- 
ing from  the  defendant's  main  line  of  track 
on  A  street  In  tbe  city  of  Brunswick  to  tbe 
planing  mill  of  Noble  &  Parker,  which  spur 
track  would  cross  plaintlETs  main  line  on  A 
street.  It  appears  from  the  petition  that  the 
defendant's  track  had  been  laid  and  was  In 
operation  along  A  street  at  the  time  the  peti- 
tioner acquired  the  right  to  lay  its  trade 
parallel  to  defendant's  line  on  the  east  side  of 
said  street;  and.  In  order  to  construct  plain- 
tiff's track  along  A  street.  It  was  necessary 
to  remove  defendant's  line  to  tbe  westward 
of  Its  then  existing  location.  At  and  prior 
to  tbis  time  the  defendant  was  maintaining 
a  spur  track  extending  from  its  main  line 
eastward  to  tbe  premises  of  tbe  Standard 
Oil  (Company,  and  another  spur  track  leading 
from  its  main  line  eastward  to  the  mill  of 
Noble  &  Parker.  On  October  21,  1905,  plain- 
tiff and  defendant  entered  into  a  contract, 
the  material  portions  of  which  are  as  follows: 
"The  Birmingham  Co.  [plaintiff],  desiring  to 
extend  Its  main  line  of  track  •  •  •  along 
tbe  east  side  of  A  street,  •  •  •  has  made 
application  unto  tbe  Atlantic  Co.  [defendant] 
to  make  such  changes  in  tbe  location  of  tbe 
tracks  of  tbe  Atlantic  Co.  •  *  •  by  mov- 
ing tbe  same  westward,  as  will  enable  the 
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Birmingham  Go.  to  lay  Its  tracks  along  A 
street  without  encroaching  npon  private  prop- 
erty, and  the  Birmingham  Co.  has  requested 
the  Atlantic  Co.  to  waive  Its  objections  to  the 
location  of  Its  [the  Birmingham  Company's] 
tracks,  •  «  •  offering  as  a  consideratton 
unto  the  Atlantic  Co.,  for  the  change  of  Its 
tracks  It  will  have  to  make  between  L  and  C 
streets  on  A  street,  that  It  [the  Birmingham 
Company]  will  bear  all  expenses  occasioned 
by  such  change  of  tracks  of  the  Atlantic  Co. 
•  •  •  and  the  Birmingham  Co.  further  of- 
fering the  Atlantic  Co.,  as  a  consideration  for 
the  Atlantic  Co.  not  pressing  its  objections  to 
the  extension,  •  •  •  to  save  and  hold 
harmless,  as  hereinafter  provided,  the  Atlan- 
tic Co.  from  any  injury  which  may  arise  un- 
to the  Union  Passenger  Station  property  of 
the  Atlantic  Co.  Now,  therefore,  In  consid- 
eration of  the  premises  and  of  the  covenants 
hereinafter  contained  on  behalf  of  the  Birm- 
ingham Co.  running  unto  the  Atlantic  Co., 
the  first  and  second  parties  have  covenanted 
and  agreed  to  and  with  each  other  as  fol- 
lows:" The  first  stlpnlation  provides  that 
the  Birmingham  Company  shall  "so  drain 
F  street  In  the  vicinity  of  the  Union  Passen- 
ger Station  property  as  that  the  storm  and 
other  water,  which  by  the  change  of  grade 
occasioned  by  the  construction  of  the  pro- 
posed tracks  of  the  Birmingham  Co.,  would 
otherwise  flow  upon  said  property,  shall  be 
carried  off,  •  •  *  so  as  not  to  drain  Into 
or  accumulate  upon  the  said  Union  Passenger 
Station  property."  The  second  stipulation 
provides  that  the  Birmingham  Company  shall 
bear  the  expense  of  removing  the  tracks  of 
the  Atlantic  Company  to  the  west  side  of  A 
street.  The  third  and  fourth  provisions  of 
the  contract  are  as  follows:  "It  Is  also  un- 
derstood and  agreed  that  the  second  party 
shall  construct,  at  the  expense  of  the  first 
party,  a  safe  and  proper  rigid  crossing  over 
and  across  the  side  track  of  the  second  party 
leading  from  its  proposed  main  line  on  A 
street  to  the  property  of  the  Standard  Oil  Co., 
so  that  the  second  party  shall  have  hereafter, 
as  now, .  permanent  sidetrack  connection  Into 
the  property  of  the  Standard  Oil  Co.,  for  the 
benefit  of  said  second  party.  It  Is  further 
agreed  that  the  map,  or  blueprint,  hereto  at- 
tached, Identified  by  the  signature  of  the 
presidents  of  the  respective  parties  to  this 
contract,  delineates  the  correct  profile,  loca- 
tion, and  character  of  work  to  be  done,  and 
shall,  where  not  otherwise  herein  specifically 
provided,  govern  In  the  doing  of  the  things  by 
the  parties  hereto  agreed  to  be  done  and  per- 
formed." The  blueprint  above  referred  to 
does  not  show  the  location  of  the  Noble  & 
Parker  planing  mill,  nor  the  spur  track 
heading  thereto.  In  Its  answer  the  defendant 
alleged  that  It  bad  maintained  a  spur  track 
connecting  Its  main  line  with  the  Noble  & 
Parker  planing  mill  for  four  years  prior  to 
the  execution  of  the  above  contract  with  the 
plaintiff,  and  that  the  plaintiff  In  the  con- 
struction of  Its  own  line  removed  defeidant's 


said  spur  track  witbont  defendant's  knowl- 
edge or  consent,  "and  since  then  defendant 
has  been  unable  to  deliver  to  and  receive 
freight  from  said  planing  mill,  •  *  •  and 
said  spur  track  cannot  be  replaced  without 
laying  same  across  plaintiff's  track,  as  de- 
fendant has  the  right  to  do  and  was  under- 
taking tO'  do  when  the  restraining  order  was 
granted  in  this  cause."  At  the  bearing  the 
court  passed  an  order  denying  the  injunction 
prayed  for,  and  dissolving  the  temporary  re- 
straining order  previously  granted.  The 
plaintiff  excepted. 

Croratt  &  Whitfield  and  Rosser  &  Bran- 
don, for  plaintiff  In  error.  Bennet  &  Con- 
yers,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts).  The 
contention  of  the  plaintiff  Is  that  the  con- 
tract shows  the  unqualified  intention  of  the 
parties  to  establish  the  new  condition,  and 
nothing  else,  upon  a  street,  prescribed  by  the 
contract  and  by  the  blueprint  attached  to  it, 
as  a  part  of  It,  that  they  show  that  the 
Standard  Oil  crossing  and  side  track  were  to 
be  retained  as  a  part  of  the  new  condition, 
and  show  and  provide  for  no  other  crossing 
or  side  track.  If  another  existed  prior  to  the 
making  of  the  contract  and  was  intended  to 
be  retained  under  the  new  condition,  then 
the  contract  would  have  so  provided;  there 
being  no  contention  that  such  a  provision  for 
the  Noble  &  Parker  crossing  and  side  track 
was  omitted  from  the  contract  by  fraud,  ac- 
cident, or  mistake,  or  at  all.  And  It  is  fur' 
ther  contended  that  the  intention  of  the  par- 
ties to  the  contract,  as  appears  by  the  recitals 
therein,  was  to  provide  for  the  relocation  of 
the  main  line  track  of  the  defendant  upon 
A  street  by  removing  It  to  a  point  west- 
ward of  its  then  location,  so  as  to  permit 
the  entry  upon  that  street  of  another  rail- 
road, namely,  that  of  the  plaintiff,  and  the 
laying  of  its  trades  and  the  operation  of  its 
trains  along  the  eastern  side  of  said  street, 
and  one  thing  more,  to  wit,  the  maintenance, 
under  the  changed  conditions,  of  the  con- 
necting line  then  existing  between  the  track 
of  the  defendant  and  the  premises  of  the 
Standard  Oil  Company  so  far  as  the  contract 
speaks  the  Intention  of  the  parties. 

The  weakness  of  the  argument  submitted 
to  sustain  the  contentions  of  the  plaintiff 
consists  In  the  fact  that  the  contract  does  not 
purport  to  deal  generally  with  the  subject 
of  side  or  spur  tracks  leading  into  or  connect- 
ing with  the  main  line  of  the  defendant  com- 
pany. It  deals  only  with  the  side  tracks  or 
Bide  track,  the  crossing  of  which  over  the 
line  of  plaintiff's  road  should  be  constructed 
at  the  expense  of  the  latt^.  Had  the  con- 
tract provided  that  the  defendants  should 
have  a  spur  track  leading  to  Its  main  line 
from  the  Standard  Oil  plant,  generally  and 
without  reference  to  the  question  as  to  tbe 
party  upon  whom  the  cost  would  fall  of  con- 
structing the  crossing  at,  the  point  where 
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such  Bpor  track   Intersected  the  plalntUTa 
line,  then  the  contract  would  have  dealt  with 
a  class  In  the  sense  that  would  have  render- 
ed applicable  the  rule  Invoked  by  the  plain- 
tiffs, that  "the  express  mention  of  one  act, 
contention,  stipulation,  class  or  number,  iier- 
un  or  place  Implies  the  exclusion  of  another 
or  others  not  mentioned.     Hie  maxim  re- 
strains what  is  Implied  by  what  Is  expressed; 
what  Is  general,  by  what  is  particular  and 
specific."    Exc^t  as  to  the  crossing  of  plaln- 
tlfTs  road  by  the  spur  track,  when  the  ex- 
pense of  constructing  and  maintaining  a  rigid 
rrpssing  was,  by  the  terms  of  the  contract. 
Imposed  upon  the  plaintiff,  the  right  of  the 
defendant   company   to   have   and   maintain 
other  spur  tracks  then   In  existence  across 
A  street,  as  they  existed  at  the  time  the 
contract  was  signed,  is  not  controlled  nor 
affected  by  It    The  court  could  well  have  de- 
cided, under  the  pleadings  and  facta  In  this 
record,  that  tlie  undertaking,  as  set  forth  In 
this  contract,  upon  the  part  of  the  defendant, 
was  gratuitous,  In  which  case  it  should  not, 
by   the  application  of  the  highly  technical 
rule  of  construction,  have  Imported  Into  the 
contract  terms  which  are  not  expressly  writ- 
ten there,  and  which  are  not  necessarily  im- 
plied from  what  Is  found  In  the  face  of  that 
instrument.    And  apparently,  from  the  plead- 
ings and  the  evidence,  the  defendant  here, 
as  a  matter  of  favor,  gratuitously  consented 
to  a  change  in  the  location  of  Its  road  so 
that  plaintifTs  track  might  be  laid  along  the 
street  in  which  defendant's  .track  was  al- 
ready located.    And,  unless  constrained  there- 
to  by  the  terms  of  the  contract  bestowing 
this  apparent  gratuity,  we  will  not  read  into 
the  contract  terms  by  which  there  will  be 
Imposed  upon  the  party  bestowing  the  favor 
the  hardship  of  losing  the  right  to  maintain 
spur  tracks  to  its  main  line  which  has  been 
In  existence  and  use  for  years. 

Judgmoit  affirmed.    All  the  Justices  con- 
cnr. 


G.  S.  BAXTER  &  00.  v.  WBTHBBINGTON. 
(Supreme  Court  of  Oeorgia.    Aug.  8,  1907.) 

1.  Advebsb  Possession— Bxtbnt. 

The  actual  adverse  possession  of  a  part  oi 
a  tract  of  land  by  a  person  having  a  recorded 
deed  will  be  construed  to  extend  to  all  the  land 
embraced  within  the  Iranndaries  of  the  deed. 

[Ed.  Note.— For  cases  in  iraint,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  t  647.] 

2.  Same. 

The  proof  in  this  case  was  sufficient  to 
■bow  the  pre8cril>er's  possession  was  so  open 
and  notorious  as  to  put  the  true  owner  on  no- 
tice of  bis  intention  to  assert  ownership  to  the 
whole  tract. 
(Syllabus  by  the  Court,) 

Brror  from  Superior  Court,  Echols  Coun- 
ty;   R.  O.  Mitchell,  Judge. 

Action  by  Jos^b  Wetherlngton  against  O. 
S.  Baxter  ft  Co.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 


Toomer  ft  Reynolds,  (or  plaintlflF  in  erroK 
B.  G.  Tlson,  Wilcox  ft  Patterson,  and  Craw- 
ford ft  Wilcox,  for  defendant  in  error. 

EVANS,  J.  The  action  was  trespass  to  re- 
cover damages  for  cutting  timber  on  lot  No. 
462  in  the  thirteenth  district  of  originally 
Appling,  now  Echols,  county.  The  plaintiff 
relied  upon  a  prescriptive  title  to  prove  his 
ownership  of  the  land.  The  sole  question 
presented  by  the  record  Is  whether,  under  the 
evidence,  the  plaintiff  established  a  good  pre- 
scriptive title.  The  abstract  attached  to  the 
petition  set  out  a  grant  from  the  state  to 
H.  Torrence,  and  mesne  conveyances  from 
the  grantee  to  the  plaintiff.  The  last  con- 
veyance was  from  O.  M.  English  to  the  plain- 
tiff, dated  February  6,  1883,  and  recorded 
June  22,  1887.  It  was  agreed  that  the  land 
was  originally  granted  to  H.  Torrence.  The 
plaintiff  tendered  in  evidence,  and  the  court 
admitted  as  color  of  title  only,  the  deeds 
referred  to  in  the  plaintllTs  abstract,  pur- 
porting to  convey  the  premises  in  question 
from  Torrence  to  the  plaintiff.  It  was 
shown  for  the  plaintiff  that  in  188S  O.  M. 
English  conveyed  lot  No.  462  for  the  con- 
sideration of  ^130.  At  the  same  time  he  sold 
other  land;  the  consideration  being  $000. 
The  latter  transaction  included  two  lots,  Nos. 
501  and  502,  which  adjoined  tot  No.  462. 
At  the  time  of  the  sale  English  resided  on 
lot  No.  501,  and  cultivated  a  farm  of  118 
acres,  about  S  or  4  acres  of  which  were  In 
the  southwest  comer  of  lot  No.  462.  This 
farm  had  been  cultivated  continuously  for 
15  years  prior  to  1883,  and  since  that  time 
has  been  In  continuous  cultivation  by  the 
plaintiff,  who  went  Into  possession  of  the  lot 
purchased  from  English.  There  were  no 
bouses  on  lot  No.  462  at  the  time  of  the 
purchase  from  English,  except  some  com- 
crlbs,  which  were  either  near  or  on  the  line 
of  lot  No.  462.  All  of  the  plalntirs  farm 
cultivated  by  him  was  situated  on  lots  Nos. 
501  and  502,  except  a  small  triangular  por- 
tion situated  In  the  southwest  corner  of 
lot  No.  462.  The  plaintiff  when  he  bought 
lot  No.  462  believed  he  was  getting  a  genuine 
title.  He  placed  his  deed  on  record,  return- 
ed it  for  taxes,  and  has  used  from  the  en- 
tire lot  462  needful  timber  for  plantation 
purposes.  About  10  years  before  the  Insti- 
tution of  the  suit,  the  plaintiff  leased  the  tur- 
pentine privileges,  and  the  lessees  boxed  and 
worked  the  timber  on  the  entire  tract  for 
three  successive  years;  no  objection  being 
raised  by  any  one  as  to  his  right  to  have 
the  timber  worked  for  turpentine.  Since 
1883  the  plaintiff  has  continuously  cultivat- 
ed the  three  or  four  acres  of  land  which  were 
situated  in  the  southwest  comer  of  lot  462 
He  purchased  lot  462  on  the  same  day  hi 
purchased  lots  601  and  502,  but  took  a  sepa- 
rate deed  to  462.  There  is  a  public  school- 
house  on  lot  462,  about  100  or  200  yards 
from  the  lot  line,  which  was  built  by  the 
plaintiff   with   the   help   of   his  ,iielgbbors. 
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Tbls  school  la  under  the  control  of  a  board 
of  truBteeB. 

The  possession  of  an  occupant  of  land  un- 
der a  deed  extends  to  the  boundaries  de- 
fined in  his  deed.  If  the  possession  of  a  part 
of  the  land  is  of  such  a  character  as  to  put 
the  vorld  on  notice  that  he  Is  adversely 
claiming  the  i>art  of  which  he  Is  In  actual 
possession.  It  Is  not  the  policy  of  the  law 
to  permit  the  true  owner  of  the  land  to  be 
disseised  by  equivocal  possession.  But,  if 
the  occupant's  possession  be  of  such  a  char- 
acter as  to  announce  to  the  world  and  to 
the  true  owner  his  assertion  ot  ownership, 
and  that  possession  is  under  a  duly  record- 
ed deed,  it  will  be  construed  to  extend  to 
all  the  contiguous  property  embraced  there- 
in, and  after  seven  years  will  give  a  title 
by  prescription.  Civ.  Code  1895.  {{  3686, 
3GS7,  3689.  The  plaintiff's  cultivation,  for 
18  years  after  his  purchase,  of  a  triangular 
portion  of  lot  462  In  the  southwest  corner, 
when  aided  by  his  leasing  the  timber  on  the 
entire  tract  during  the  eighth,  ninth,  and 
tenth  years  after  his  purchase,  and  the  box- 
ing and  working  of  the  timber  for  turpen- 
tine, were  such  positive  acts  that  no  one 
could  misunderstand  his  assertion  of  owner- 
ship of  the  entire  lot  No.  462.  At  all  events, 
the  character  of  the  plaintlflTs  possession 
as  developed  by  proof  was  sufficient  to  au- 
thorize the  Jury  to  find  that  it  was  so  open, 
notorious,  and  adverse  as  to  put  the  true 
owner  on  notice  of  the  intention  of  the  oc- 
cupant to  claim  the  entire  lot  In  Furger- 
son  V.  Bagley,  95  Ga.  616,  20  S.  E.  241, 
it  was  said  that  "the  rule  of  the  Code, 
*  *  *  .  that  actual  possession  of  a  part  of 
a  tract  of  land  by  one  having  paper  title  to 
the  whole  extends  by  construction  over  the 
whole  tract,  is  satisfled  where  a  bona  fide 
purchaser  for  value,  after  taking  a  convey- 
ance, Incloses  even  as  small  a  portion  as 
1  acre  of  a  lot  containing  490  acres,  adds  to 
It  half  an  acre  in  the  following  year,  and 
in  that  year  cultivates  the  whole  Indosure, 
then.  In  subsequent  years,  builds  upon  the 
tract  and  otherwise  Improves  It,  maintain- 
ing his  possession  openly  and  notoriously 
under  a  claim  of  right  until  the  full  term 
of  seven  years  has  expired  from  the  date  of 
completing  his  first  Inclosure."  The  char- 
acter of  the  plaintiff's  possession  In  the  case 
now  before  this  court  differs  essentially  from 
that  involved  In  the  cases  of  Boyall  v. 
Lisle,  15  Ga.  545,  60  Am.  Dec.  712,  and 
Carrol  v.  Gllllon,  33  Ga.  539.  In  the  Boyall 
Case  the  possession  was  of  an  acre  and  a 
quarter  of  land  on  the  adjoining  lot,  used 
sometimes  as  a  cow  pen  and  sometimes  for 
cultivation.  The  prescriber  also  cut  logs  for 
a  house  from  this  land.  The  court  held  that 
this  possession  was  so  clandestine  that  the 
true  owner  was  not  put  on  notice  that  the 
possessor  was  Intending  an  assertion  of  the 
title  to  the  entire  lot  In  the  Carrol  Case  the 
possession  relied  on  for  prescription  consist- 
ed of  a  narrow  strip  of  land  16  feet  in  width, 


extending  half  across  a  lot  which  be  had 
cultivated  for  a  number  of  years  as  a  part 
of  a  plantation  lying  mainly  on  an  adjoin- 
ing lot  There  were  no  buildings  on  the 
land ;  neither  was  there  any  assertion  of  pos- 
session b^ond  the  narrow  strip  which  was 
cultivated  along  with  his  other  lands.  This 
kind  of  possession  was  of  such  an  equivocal 
nature  that  the  true  owner  might  naturally 
infer  that  there  was  no  Intention  to  cross 
his  line  and  cultivate  his  land.  In  the  ca:e 
in  hand,  not  only  was  the  actual  possession 
of  the  triangular  portion  of  three  or  four 
acres  for  18  years,  but  soon  after  the  plain- 
tiff purchased  he,  through  a  lessee,  boxed 
the  timber  over  the  whole  lot  for  turpentine 
purposes.  For  more  than  seven  years  after 
this  occurrence  the  plaintiff's  possession  was 
not  disturbed.  Surely  the  cutting  and  box- 
ing of  the  trees  for  turpentine  over  the  entire 
tract  would  be  notice  that  the  plaintiff's  pos- 
session of  the  small  area  in  actual  cultiva- 
tion was  not  under  the  belief  that  it  was 
not  included  in  lot  No.  462,  but,  on  the  con- 
trary, that  such  possession  was  an  assertion 
of  claim  of  ownership  to  the  whole  of  lot 
462.  The  Jury  found  that  the  plaintiff  bad 
a  good  prescriptive  title,  based  upon  seven 
years'  possession  under  color.  The  trial 
court  refused  to  disturb  the  verdict,  and  we 
think  the  evidence  Is  sufficient  to  sustain 
the  Jury's  finding. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


BROCKHAN  v.  HIRSCH  et  aL 

(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

TalAIr-DlBECTINO  Vebdict. 

There  being  no  conflict  in  tlie  evidence  on 
the  material  and  controlling  issues  in  the  case 
and  that  introduced,  with  all  reasonable  deduc- 
tions or  inferences  therefrom,  demanding  a  ver- 
dict for  the  defendant,  the  court  did  not  err  in 
directing  the  jury  to  so  find.  Civ.  Code  1895,  t 
5331. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Trial,  {}  382,  383,f 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Cotm- 
ty ;  J.  T.  Pendleton,  Judge. 

Bill  by  A,  D.  Brockhan  against  Henry 
HIrsch  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    AfOrmed. 

The  plaintiff,  Brockhan,  filed  a  bill  in  Ful- 
ton superior  court  against  HIrsch  and  Nelms, 
sheriff,  seeking  to  set  aside  the  sale  of  cer- 
tain lands  made  by  said  sheriff  under  ex- 
ecutions in  favor  of  said  HIrsch;  the  lands 
being  purchased  by  the  last-named  defend- 
ant The  material  allegations  of  plaintiff's 
petition  are  as  follows:  Petitioner  executed 
to  M.  &  J.  HIrsch  a  mortgage  on  certain  de- 
scribed lands,  consisting  of  a  tract  contain- 
ing 91.6  acres  in  the  Fourteenth  district  ot 
Fulton  county,  and  also  an  undivided  half 
Interest  in  a  lot  in  the  dty^f  Atlanta,  front- 
Digitized  by  VjOOQIC 
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ing  92  feet  on  Ivy  street.  Said  mortgage 
va8  afterwards  transferred  to  defendant 
Hirscli,  and  foreclosed  by  blm  on  all  of  said 
lands  September  25,  1899,  for  $7,225.40,  prin- 
cipal and  interest.  On  November,  1899,  a 
certain  execution  In  favor  of  one  Koch  was 
levied  on  tbe  said  lauds  In  tbe  rourteeatb 
district  of  Fulton  county,  which  bad  been 
previously  mortgaged  to  Hirscb,  and  also 
on  a  lot  fronting  on  Ivy  street,  not  Included 
in  the  HIrsch  mortgage.  The  last-mentioned 
execution  In  favor  of  Koch  was  thereafter 
transferred  to  HIrsch,  and  certain  tax  ^ecu- 
tions,  amounting  to  about  $1,780,  against  the 
aaid  Ivy  street  lot,  which  had  been  levied 
Dpon  by  the  said  Koch,  were  also  transferred 
to  defendant  HIrsch.  In  December,  1900, 
tbe  Ivy  street  lot  was  sold  by  HIrsch  under 
tlie  Koch  fl.  fa.,  and  purchased  by  said 
Hirscb,  for  $3,800,  a  part  of  which  sum  was 
applied  to  the  payment  of  said  tax  execu- 
tions against  said  land,  and  not  credited  on 
tbe  said  fl.  fa.,  which  petitioner  alleged  was 
a  wrongful  application  of  that  part  of  the 
funds  arising  from  the  sale  of  the  lands.  In 
March,  1901,  the  other  lot  fronting  02  feet 
on  Ivy  street  was  sold  under  the  Koch  fi.  fa., 
and  bought  by  HIrsch  for  tbe  sum  of  $7,200. 
It  is  charged  in  the  petition  that,  at  the  time 
the  last-mentioned  lot  on  Ivy  street  was  be- 
ing sold  by  the  sheriff,  "there  was  a  large 
crowd  of  about  100  persons  assembled  in 
front  of  tbe  courthouse  and  around  4  other 
auctioneers  who  were  conducting  auction  sales 
tliere,  and  malting  a  great  noise  and  uproar," 
and  "petitioner  further  shows  that  after  said 
sheriff  had  read  the  advertisement  for  tbe  sale 
of  your  petitioner's  said  property,  and  l)efore 
bidding  began  the  attorney  for  said  HIrsch 
spoke  up  and  said  In  a  loud,  commanding 
voice:  'Give  notice  that  whoever  buys  this 
property  must  pay  for  it  before  2  o'clock,  or 
it  will  be  resold.'  •  •  •  And  said  sher- 
iff gave  said  notice."  And  petitioner  char- 
ges that  tbls  notice  was  given  for  the  pur- 
pose of  preventing  bidding  and  to  depress 
tbe  sale,  and  that  it  did  prevent  bidding  and 
depress  tbe  sale,  and  that  "on  account  of 
said  noise  and  uproar,  and  the  unwarrantable 
interference  of  said  HIrsch's  attorney,  tbe 
said  Hirscb  was  enabled  to  buy  petitioner's 
land  •  *  •  for  the  low  price  of  $74iOO, 
which  was  less  than  half  its  value."  Sub- 
stantially tbe  same  complaint  is  made  In  re- 
gard to  nolae  and  confusion  which  prevailed 
at  tbe  time  the  91.6  acres  In  tbe  Fourteenth 
district  was  exposed  for  sale;  and  petitioner 
contends  tbat  said  noise  and  confusion  de- 
pressed the  bidding  and  caused  tbe  land  to 
bring  less  than  its  true  value.  She  further 
complains  that  the  Koch  fl.  fa.  was  levied 
npon  the  91.6  acres  In  the  Fourteenth  dis- 
trict, and  also  upon  the  two  lots  fronting  on 
Ivy  street,  and  that,  although  only  one  of 
the  Ivy  street  Iota  was  sold  under  said  fl.  fa., 
tbe  sheriff  made  an  entry  thereon,  reciting 
that  *tbe  property  described  In  the  attached 
levy"  was  sold,  and  petitioner  alleges  tbat 


this  entry  and  record,  tbe  same  being  record- 
ed in  the  book  of  deeds  in  tbe  clerk's  office^ 
"was  a  great  wrong  to  ber,  •  •  •  b»> 
cause  it  prevented  bidders  from  attending 
the  sales  and  prevented  bidding"  when  the 
other  lots  on  Ivy  street  and  the  land  in  the 
Fourteenth  district  were  offered  for  sale: 
Tbe  defendants  denied  that  any  fraud  had 
been  practiced  upon  the  petitioner  in  tbe 
manner  of  conducting  said  sales,  and  alleged 
tbat  she  was  present  during  tbe  sale  of  ber 
property,  and  made  no  request  of  tbe  sheriff 
to  put  a  stop  to  tbe  noise  and  disorder,  or 
to  suspend  tbe  sale  until  quiet  was  restored, 
tbat  she  consented  to  tbe  application  of  part 
of  tbe  proceeds  of  tbe  first  sale  to  the  pay- 
ment of  the  tax  fl.  fas.,  and  was  not  damaged 
by  the  erroneous  entry  of  tbe  sheriff  on  tbe 
execution  above  referred  to.  At  the  conclu- 
sion of  tbe  testimony,  the  court  directed  a 
verdict  In  favor  of  Ibe  defendants,  and  tbe 
plaintiff  excited. 

L.  R.  Ray,  for  plaintiff  In  error.  W.  8. 
Thomson  and  Candler,  Thomson  &  HIrsch, 
for  defendants  in  error. 

BKCK,  J.  (after  stating  tbe  facts  as  above). 
On  tbe  controlling  issues  of  tbe  case,  there 
was  no  material  conflict  in  the  evidence,  and 
that  submitted  would  have  authorized  no  oth- 
er verdict  than  tbe  one  wblch  the  trial  Judge 
directed  in  favor  of  the  defendant 

Complaint  Is  made  of  the  appropriation  of 
part  of  the  proceeds  of  the  first  sale  to  tbe 
payment  of  tax  fl.  fas.,  which  had  been  is- 
sued against  tbe  plaintiff,  and  which  had 
been  transferred  to  Hirscb  upon  his  pay- 
ment  of  the  amount  due  upcm  them.  It  may 
be  true  that,  as  a  strict  matter  of  law,  tbe 
holder  of  tbe  tax  fl.  fas.  might  not  have  a 
right  to  claim  any  part  of  the  funds  produc- 
ed by  this  sale,  and  that  the  land  would 
not  have  been  freed  from  tbe  Hen  of  those 
tax  fi.  fas.,  but,  conceding  this,  tbe  plaintiff 
In  error  can  derive  no  advantage  from  it  In 
this  case,  for  It  Is  affirmatively  shown  by 
uncontroverted  testimony  that  this  applica- 
tion of  the  proceeds  of  the  sale  referred  to 
was  made  with  the  plaintiff's  consent,  lit, 
Hopkins,  who'  made  the  agreement  with  tUa 
defendant's  counsel  for  this  applicatlMi  of 
such  parts  of  the  proceeds  as  might  be  nec- 
essary to  pay  the  tax  fl.  fas.,  testified  to 
the  fact  of  the  agreement,  and  that  in  this 
matter  he  was  representing  Miss  Brockhan, 
and  the  truth  of  this  testimony  Is  nowhere 
denied.  On  the  contrary,  it  was  corroborat- 
ed by  a  distinct  admission  In  one  paragraph 
of  plaintiff's  petition  as  originally  filed.  This 
paragraph  was  stricken  by  amendment,  but 
was  Introduced  in  evidence  by  defendant, 
and  is  in  the  following  language:  "Your  pe- 
titioner, through  her  attorney  at  law,  in  a 
spirit  of  liberality  toward  said  Henry  Hirscb, 
seeing  be  was  determined  to  so  apply  said 
money,  allowed  $1,780.55  of  said  purchase 
money  to  be  applied  to  tbe  payment  ,9<.8ald 
tax   executlona,"         Digitized  t 
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trouchlng  the  second  ground  of  alleged 
fraud  relating  to  the  erroneous  entry  by  the 
sheriff,  that  the  entire  property  described  In 
the  levy  had  been  sold,  when,  in  fact,  only 
one  piece  had  been  sold,  It  might  be  said 
that  there  Is  nothing  In  the  evidence  to  sug- 
gest that  this  vras  done  with  fraudulent  In- 
tent, and  the  entire  evidence  upon  this  sub- 
ject strongly  negatives  the  existence  of  such 
an  intent.  And,  besides  this,  there  Is  no 
testimony  coming  from  any  witness  to  show 
that  the  slightest  harm  resulted  to  Miss 
Broekhan  from  the  making  of  this  entry, 
as  it  does  not  appear  that  any  prospective 
purchaser  or  any  one  else  saw  or  was  in- 
fluenced by  this  erroneous  entry. 

The  third  ground  upon  which  the  charge 
of  fraud  is  predicated  relates  to  the  an- 
nouncement, at  the  sale  of  the  property  front- 
ing 92  feet  on  Ivy  street,  that  a  sale  would 
be  made  at  2  o'clock  If  the  bids  were  not 
paid.  This  ground  is  without  merit,  be- 
cause there  was  nothing  in  the  announcement 
br  conduct  of  the  sheriff  which  was  Illegal, 
as  he  had  a  right  under  the  law  to  give  no- 
tice of  a  resale  in  case  of  a  failure  of  the 
bidders  to  pay  tlte'  amount  of  the  bid  by  a 
reasonable  hour  on  the  day  of  the  sale. 
Civ.  C!ode  1895,  i  &466;  Suttles  v.  Sewell,  109 
Ga.  707,  35  S.  E.  224.  It  Is  not  insisted  that 
the  time  fixed  was  in  any  way  unreasonable ; 
and  we  cannot  see  that  the  fact  of  this 
announcement  having  been  made  at  the  sug- 
gestion of  counsel  for  Hlrsch  could  have 
had  the  effect  of  making  any  act  illegal  if 
otherwise  unexceptionable,  unless  it  was 
made  to  appear  that  some  harm  resulted  to 
the  party  whose  property  was  being  offered 
for  sale,  and  no  testimony  was  Introduced 
to  show  that  harm  did  result  or  couid  have 
resulted. 

The  next  ground  of  fraud  is  the  alleged 
inadequacy  of  the  price  for  which  the  prop- 
erty therein  referred  to  was  sold,  and  the 
noise  and  confusion  existing  In  front  of 
the  courthouse  at  the  time  of  the  sale.  Here, 
again,  there  is  a  total  lack  of  evidence  which 
would  Iiave  authorized  the  Jury  upon  this 
issue  to  have  made  a  finding  contrary  to  that 
directed  by  the  court.  That  there  was  con- 
siderable noise  and  confusion,  and  probably 
more  than  should  have  been  tolerated  by  the 
sheriff,  api)ears  to  be  shown  by  the  testimony 
In  the  record.  But  whether  or  not  this  bad 
an  Injurious  effect  upon  the  sale  is  purely 
speculative.  Besides,  the  complainant  in  this 
case  was  present  at  the  sale,  and  made  no 
objection  to  proceeding  with  the  same  at  that 
time.  Had  she  made  a  request  of  the  sheriff 
to  restore  order  and  quiet,  or  bad  she  made 
objection'  to  the  sale  proceeding  under  the 
surroundings  as  they  existed  at  that  time, 
and  then  in  case  the  sheriff  bad  foiled  either 
to  take  steps  to  put  a  stop  to  the  disorder 
and  confusion  prevailing,  or  to  suspend  the 
sale  until  the  noise  and  confusion  bad  ceased, 
she  might  have  bad  good  grounds  for  ob- 
jecting to  the  consummation  of  the  sale ;  and, 


If  her  request  and  objection  had  been  dis- 
regarded, there  might  have  been  valid 
grounds  for  setting  aside  the  sale;  at  least 
a  question  would  have  been  raised,  under 
the  pleadings  setting  up  those  facts,  for  de- 
termination by  a  jury,  as  to  whether  or  not 
she  had  been  harmed.  Bat,  In  order  to  take 
advantage  of  those  grounds,  she  should  have 
acted  promptly.  Having  failed  to  act  in 
limine,  and  waited  until  this  late  day,  she 
could  not  prevail  in  this  action  upon  this 
ground  without  introducing  evidence  showing 
that  she  was  harmed  by  the  sale  having  tak- 
en place  under  the  circumstances  narrated  In 
her  petition. 

No  material  error  appearing  to  have  lieen 
committed  by  the  trial  judge  in  the  conduct 
of  the  case,  the  judgment  directing  a  verdict 
Is  affirmed.    All  the  Justices  concur. 


SOUTHERN  RX.  CO.  ▼.  BROUGHTON. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  Dahaoks— Pebsoral    Irjubibs  —  Instbuo- 
noNS. 

Where  in  a  suit  based  upon  an  alleged  tort, 
resulting  In  personal  injuries  to  the  plaintiff, 
damages  are  claimed  for  lost  time,  expenses  for 
medical  and  surgical  treatment,  permanent  dim- 
inution in  earning  capacity  caused  by  the 
physical  injuries  received,  and  mental  and 
physical  pain  and  suffering  caused  by  such  in- 
juries, It  is  erroneous  to  charee  the  jury  the 
provisions  of  Civ.  Code  1895,  {  S907,  relative 
to  suits  for  torts  wherein  the  entire  injury  al- 
leged is  to  the  peace,  happiness,  or  feelings  ot 
the  plaintiff. 

2.  Tbiajv— iNSTBUcnoNa. 

When  there  is  no  evidence  upon  which  a 
recovery  for  a  particular  element  of  alleged  dam- 
ages could  lawfully  be  based,  the  judge  should 
not  submit  to  the  jury  the  question  of  the  plain- 
tiff's right  to  recover  for  such  element  of  dam- 
ages. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  a  596-612.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Telfair  Cotintr; 
J.  H.  Martin,  Judge. 

Action  by  M.  P.  Broughton  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
Eschol  Graham  and  H.  D.  D.  Twiggs,  for  de- 
fendant in  error. 

FISH,  O.  J.  Missouri  P.  Broughton  sued 
the  Southern  Railway  Company  for  damages 
for  alleged  personal  Injuries  clahned  to  have 
been  sustained  by  falling,  at  night.  In  the 
dark,  over  the  tongue  of  a  truck  on  the  plat- 
form of  defendant's  depot,  where  she  bad 
gone  to  purchase  a  ticket  She  recovered  a 
verdict  for  $6,000,  and  the  case  is  In  this 
court  for  review,  on  exceptions  to  the  over- 
ruling of  defendant's  motion  for  a  new  trial. 

1.  The  damages  claimed  by  plaintiff  were 
for  lost  time,  mental  and  physical  pain,  ex- 
penses for  medical  attention,  and  punitive 
damages.    In  instructing  the  jury  the  court 
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read  from  Civ.  Code  1895,  |  3907,  as  follows: 
"In  some  torts  the  entire  Injury  is  to  the 
peace,  happiness  or  feelings  of  the  plaintiff; 
in  aach  cases  no  measure  of  damages  can  he 
prescribed,  except  the  enlightened  conscience 
of  impartial  Jurors.  The  worldly  circum- 
stances of  the  parties,  tlie  amount  of  bad 
faith  in  the  transaction,  and  all  the  attend- 
ant facts  should  be  weighed."  Brror  was  as- 
signed In  the  motion  for  a  new  trial  on  this 
charge.  Clearly  the  exception  was  well  tak- 
en, as  the  exact  point  has  been  several 
times  ruled  by  this  court  In  accordance  with 
this  assignment  of  error.  In  Atlantic  & 
Birmingham  Railway  Company  v.  Bowen,  125 
Ga.  460,  54  S.  B.  105,  It  was  held:  "In  an 
action  against  a  railroad  company,  where  the 
plaintiff  sues  for  the  value  of  lost  time,  phys- 
ical pain  and  suffering,  physician's  bill,  per- 
manent physical  Impairment,  and  the  conse- 
quently diminished  capacity  to  labor,  alleged 
to  be  the  result  of  personal  Injuries  sustain- 
ed In  consequence  of  the  negligence  of  the 
defendant  company  and  Its  employes.  It  is 
error  to  give  in  charge  to  the  Jury  the  follow- 
ing provisions  of  Civ.  Code  1895,  {  3907:  'In 
some  torts  the  entire  injury  Is  to  the  peace, 
happiness,  or  feelings  of  the  plaintUT;  In 
such  cases  no  measure  of  damages  can  be 
prescribed,  except  the  enlightened  conscience 
of  impartial  Jurors.'  "  A  similar  ruling  was 
made  in  Central  of  Georgia  Railway  Co.  v. 
Almand,  116  Ga.  T80,  43  S.  B.  67,  where  this 
■court  said  that  the  provisions  of  the  Code 
section  read  by  the  court  to  the  Jury  In  the 
case  now  in  hand  have  reference  only  to  ac- 
tions where  the  entire  injury  alleged  Is  to 
the  peace,  happiness,  and  feelings  of  the 
plaintiff,  as  the  law  prescribes  a  more  definite 
measure  for  determining  the  amoimt  recover- 
able on  account  of  lost  time  and  expenses. 
A  number  of'  decisions  of  this  court  were 
there  cited  in  support  of  the  ruling  that,  in 
cases  similar  to  the  one  at  bar^  evidence  of 
the  worldly  circumstances  of  the  parties  was 
inadmissible,  and  it  was  therefore  erroneous 
to  Instruct  the  Jury  that  they  should  be  con- 
sidered by  them.  Moreover,  as  was  said  In 
Bowen's  Case,  supra,  punitive  damages  were 
not  recoverable  in  the  case  at  hand,  for  the 
reason  that  there  were  no  circumstances  of 
aggravation  either  in  the  act  or  the  intention. 
In  the  Judgment  overruling  the  motion  for  a 
new  trial  in  the  present  case,  the  trial  Judge 
said:  "In  view  of  the  fact  that  plalntifTs 
counsel  expressly  stated  to  the  Jury  during 
the  trial  of  the  case  and  In  their  arguments 
that  they  did  not  ask  fo/t  vindictive  or  puni- 
tive damages,  and  the  court,  after  giving  this 
abstract  preposition  of  law,  properly  and  spe- 
cifically instructed  the  Jury  in  what  particu- 
lars they  should  find  only  the  actual  dam- 
ages sustained,  and  confined  the  application 
of  the  rule  to  damages  resulting  from  pain 
and  suffering  and  the  like,  and  that  while  it 
may  have  been  erroneous  to  have  made  this 
charge,  yet.  In  the  light  of  the  entire  charge 
.and  statements  of  plaintllTs  counsel  to  the 


Jury,  I  am  of  opinion  that  It  could  have  done 
the  defendant  no  harm.!'  We  have  very  care- 
fully studied  the  entire  charge  of  his  honor 
as  It  appears  In  the  record,  and  we  cannot 
agree  with  him  that  he  "properly  and  specifi- 
cally Instructed  the  Jury  In  what  particulars 
they  should  find  only  the  actual  damages  sus- 
tained, and  confine  the  application  of  the 
rule  to  damages  resulting  from  pain  and  suf- 
fering and  the  like."  We  find  nothing  in  the 
charge  which  can  be  construed  Into  an  In- 
struction that  the  rule  given  by  the  court  to 
the  Jury,  to  the  effect  that  the  measurement 
of  damages  was  the  enlightened  conscience 
of  Impartial  Jurors,  is  limited  to  the  fixing 
of  the  amount  of  damages  for  pain  and  suf- 
fering. The  fact  that  plaintiff's  counsel  stat- 
ed, in  their  arguments  to  the  Jury,  that  they 
did  not  ask  for  vindictive  or  punitive  dama- 
ges, Instead  of  rendering  the  charge  under 
discussion  harmless,  was  an  additional  rea- 
son why  the  court  should  not  have  given  it 
The  Jury  might  well  have  reasoned  that  al- 
though the  plaintiff  was  not  asking  for  vin- 
dictive or  punitive  damages,  yet  as  the  Judge, 
who  knew  this  as  well  as  they  did,  had 
given  them  In  charge  the  rule  applicable  to  a 
case  In  which  the  measure  of  damages  Is 
solely  the  enlightened  consciences  of  Im- 
partial Jurors,  it  must  be  applicable  to  the 
case  which  they  were  trying  and  to  the  dam- 
ages which  were  claimed  by  the  plaintiff 
therein.  Surely  this  court  cannot  assume 
that  the  Jury,  In  the  absence  of  Instructions 
to  that  effect,  understood  that  the  rule  for 
measuring  damages  by  their  enlightened  con- 
sciences applied  solely  to  such  damages  as 
they  might  find  for  the  pain  and  suffering 
caused  the  plaintiff  by  the  alleged  injuries. 
The  charge  might  have  been  especially  harm- 
ful In  the  present  case,  in  view  of  the  fact 
that  the  plaintiff  sought  to  recover,  as  dam- 
ages, medical  and  surgical  expenses  incurred 
by  her  In  consequence  of  her  alleged  injuries, 
and  yet,  as  we  will  show  In  the  next  division 
of  the  opinion,  failed  to  prove,  even  approxi- 
mately, the  amount  of  such  expenses.  In  the 
present  case  the  erroneous* charge  was  not 
cured  and  Its  probable,  or  at  least  possible, 
harmful  effect  obviated  by  other  specific  In- 
structions, whereby  the  Jury  were  given  prop- 
er and  accurate  rules  for  the  different  kind 
of  damages  for  which  the  action  was  brought, 
as  was  true  In  Keatlng's  Case,  99  Ga.  308,  25 
S.  E.  669,  and  Goodson's  Case,  118  Ga.  833, 
45  S.  E.  680. 

2.  Another  exception  was  to  the  Instruc- 
tions of  the  court  as  to  plalntiiTs  right  to 
recover  reasonable  expenses  for  medical  at- 
tention. If  the  Jury  should  find  in  her  favor; 
the  assignment  of  error  being  that  there 
was  no  evidence  to  authorize  a  charge  on 
this  subject  We  think  this  assignment  well 
taken.  It  was  utterly  impossible  for  the  Jury, 
from  the  testimony,  to  even  form  an  approx- 
imately accurate  estimate  of  the  amount 
of  expense  which  the  plaintiff  had  incurred 
for  medical  and  surgical  attention  and  treat- 
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ment  rendered  necessary  In  consequence  of 
the  injuries  which  she  had  received  In  fall' 
Ing  over  the  track  on  the  platform  of  defend- 
ant's depot  This  was  a  matter  which,  from 
Its  nature,  was  capable  of  accurate  proof,  and 
yet  the  plaintiff  only  gave  to  the  Jury  a 
rough  estimate,  or  approximation,  of  the 
amount  which  she  had  expended  for  all  the 
medical  and  surgical  treatment  which  she 
had  received  after  she  was  Injured  In  the 
way  alleged  In  her  petition,  admitting  at  the 
same  time  that  a  part  of  this  amount  was 
for  treatment  of  ailments  not  caused  by  her 
fall  over  the  truck,  and  not  even  attempting 
to  separate  the  amount  she  paid  for  the  treat- 
ment of  such  ailments  from  the  amount 
which  she  paid  for  medical  and  surgical 
treatment  caused  by  the  injuries  which  she 
alleged  were  the  result  of  defendant's  negli- 
gence. According  to  her  own  testimony,  she 
had  been  treated,  at  different  times  and 
places,  by  several  physicians  and  sargeons. 
Upon  the  subject  of  the  amount  of  expense 
which  she  thus  incurred,  she  testified:  "I 
have  not  kept  an  accurate  account  of  my 
physicians'  and  surgeons'  bills  for  my  treat- 
ment It  has  been  between  $600  and  $700. 
I  can  swear  positively  $600.  •  •  *  I  do 
not  know  that  I  could  correctly  state  the 
amount  I  paid  to  each  physician.  I  only 
based  my  estimate  on  a  bank  account  that  I 
used  solely  for  medical  attention.  It  Is  ex- 
hausted." She  further  testified,  in  refer- 
ence to  treatment  at  a  sanitarium  In  Savan- 
nah, where  Dr.  White,  assisted  by  other  sur- 
geons, performed  surgical  operations  upon 
her,  the  principal  one  being  for  an  injury 
to  her  shoulder,  caused,  as  she  claimed,  by 
her  fall  over  the  truck,  as  follows:  "They 
treated  me  for  some  other  things  as  well. 
I  was  treated  for  some  other  minor  troubles. 
The  main  troqble  dated  back  to  the  birth  of 
my  baby.  For  two  years  it  had  not  given 
me  any  trouble  to  amount  to  anything,  but 
Dr.  White  said  he  thought  best  to  attend  to 
it  There  was  some  operation  besides  that 
upon  my  arm.  •  •  ♦  They  did  not  make 
any  Itemized  statement  [of  their  bill  for 
services].  I  do  not  suppose  that  they  would 
treat  this  other  ailment  for  nothing.  In  stat- 
ing what  I  paid  for  physicians'  bills  I  meant 
for  all  puri)08eB.  In  my  family  I  have  had 
very  little  treatment  except  for  my  treat- 
ment since  that  time.  I  do  not  know  what  I 
did  with  the  bills;  sometimes  I  taken  a  re- 
ceipt and  sometimes  I  did  not.  *  •  *  As 
to  why  I  cannot  remember  how  much  I 
paid  my  physicians  for  treatment  of  my 
shoulder  and  how  much  for  other  treatment 
if  I  had  taken  the  time  to  figure  the  matter 
up,  I  might  do  it  I  do  not  care  to.  I  am 
tired  of  doctors'  bills.  I  do  not  remember 
exactly  now.  I  would  not  like  for  the  rail- 
road to  pay  for  the  treatment  of  my  female 
troubles  that  they  are  not  responsible  for. 
As  to  whether  I  expect  the  jury  to  say  what 
they  are  responsible  for  without  the  facta, 


I  will  leave  that  to  them  to  decide.  If  tb^ 
think  the  railroad  is  not  responsible  for  any 
part  of  my  physicians'  bills,  they  can  so 
■tate."  Dr.  White,  a  surgeon  of  the  city  of 
Savannah,  testified,  in  behalf  of  the  plain- 
tiff, that  on  January  18,  1902,  he  operated 
on  her  for  four  dlfTerent  ailments,  which  he 
separately  named  and  described,  one  of  them 
being  an  Injury  to  her  shoulder,  and  subse- 
quently performed  another  operation  on  the 
shoulder;  that  three  of  the  four  ailments,  or 
physical  "troubles,"  for  which  he  operated 
upon  her  the  first  time,  were  Independent  of 
the  shoulder  Injury,  and,  in  his  opinion,  ex- 
isted before  she  received  such  injury.  While 
he  testified  that  "the  troubles"  other  than  the 
Injury  to  the  shoulder  were  minor  ones,  as 
compared  to  that  injury,  he  did  not  under- 
take to  inform  the  Jury  what  his  charges 
were  for  the  treatment  of  the  shoulder  in- 
Jury,  as  distinguished  from  his  charges  for 
the  treatment  of  the  plaintiff's  other  physic- 
al ailments.  Indeed,  neither  he  nor  the 
plaintiff  even  stated  what  the  whole  amount 
of  his  bill  was.  No  other  evidence  Ln  the 
record  tends  to  throw  any  light  on  the  amount 
expended  by  the  plaintiff  for  medical  and 
surgical  attention  and  treatment  rendered 
necessary  by  the  Injuries  alleged  to  have 
been  received  by  the  plaintiff  in  consequence 
of  defendant's  negligence.  There  was  no 
evidence  at  all  as  to  the  reasonableness  of 
the  amounts  which  the  plaintiff  paid  the  dif- 
ferent physicians  who  treated  her.  Indeed, 
this  was  not  to  be  expected  when  she  failed 
to  state  what  these  respective  amounts  were. 
Undoubtedly  a  plaintiff  who  is  entitled  to 
recover  damages  for  a  physical  Injury  may 
recover,  as  a  part  thereof,  reasonable  physi- 
cians' bills  Incurred  In  consequence  of  the  In- 
Jury;  but,  in  order  to  recover  for  such  ex- 
penses, there  must  be  proof  of  a  definite  na- 
ture as  to  the  amount  so  expended,  and  also 
some  evidence  as  to  the  reasonableness  of 
such  amouut.  As  was  said  in  Mayor  of  Sa- 
vannah V.  Waldner,  49  Ga.  816,  324:  "A 
plaintiff  cannot  claim  for  what  Is  capable  of 
almost  exact  proof,  without  furnishing  the 
Jury  some  testimony  to  arrive  at  the  meas- 
ure or  amount  of  the  claim.  Proof  of  what 
are  the  physician's  bills,  and  other  expenses 
growing  out  of  damages  received,  is  always 
required  to  entitle  a  recovery  thereof."  In 
Allen  V.  Harris,  113  Ga.  107,  38  S.  E.  322  (4), 
It  was  held:  "Proof  of  what  was  paid  tor 
professional  services  is  not  without  more, 
sufficient  proof  of  their  value."  As,  under 
the  evidence,  there,  could  be  no  lawful  re- 
covery by  the  plaintiff  for  what  the  Judge 
termed  "medical  bills  and  medical  expenses," 
It  was  erroneous  for  him  to  instruct  the 
Jury  that  if  they  believed  "from  the  evidence 
in  this  case  that  the  defendant  is  liable  to 
the  plaintiff,  and  that  the  plaintiff  was  in- 
jured and  It  became  necessary  for  her  to 
incur  medical  bills  and  medical  expenses, 
*    *    *    the  defendant  w^nld  be  liable  ta 
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ber  for  reasmiable  expenses  in  securing  medi- 
cal attention,"  etc.  When  tbere  Is  no  evi- 
dence upon  which  a  recovery  for  a  particular 
element  of  alleged  damages  could  lawfully 
be  based,  the  judge  should  not  sabmit  to 
the  Jury  the  question  of  the  plaintiff's  right 
to  recover  for  such  element  of  damages. 

Tbere  were  other  assignments  of  error  In 
the  motion  for  a  new  trial  with  which  we  do 
not  deem  it  necessary  to  deal  specifically. 
Some  of  the  matters  complained  of  were  such 
as  will  not  likely  arise  upon  another  trial; 
and,  while  some  of  the  instructions  excepted 
to  were  not  strictly  accurate,  none  of  them 
were  so  erroneoos  as  to  require  the  grant  of 
a  new  trial,  except  those  which  we  have  dls- 
cossed  in  this  opinion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


WATSON  et  aL  t.  EQUITABLB  MORTOAOB 
CO.  et  al. 

(Sopreme  Coart  of  Georgia.    Aug.  10,  1907.) 

Erbor,  Writ  oi*— When  Lies— .Xdmiristra- 
nvR  Obdbb— Rkfusai,  or  Injunction. 
Where,  upon  an  appropriate  application,  a 
receiver  was  appointed  in  an  equity  suit  and  di- 
rected  to  do  certain  things,  and  no  exception 
was  taken  to  the  order  of  appointment,  but  aft- 
erwards the  defendants  amended  their  answer 
and  prayed  the  court  to  enjoin  the  receiver  from 
doing  the  things  which  he  bad  been  appointed  to 
do,  a  bill   of  exceptions  will  not  lie  to  the  re- 
fusal of  the  court  to  interfere  with  the  receiver 
while  the  main  case  is  pending  in  the  court. 
(Syllabus  by  the  Court.) 

Error  from  Snjperior  Court,  Monroe  Cotm- 
ty;   K  J.  Reagan,  Judge. 

Action  by  K.  H.  Watson  and  others  against 
the  Equitable  Mortgage  Company  and  others. 
Judgment  for  defendants,  and  plaintiftd  bring 
error.     Dismissed. 

J.  W.  Preston  and  M.  Q.  Bayne,  for  plain- 
tiffs In  error.  John  L.  Tye,  Cabanlss  &  Wil- 
llngham,  Tye  &  Bryan,  and  Chas.  A.  Bead, 
for  defendants  in  error. 


ATKINSON,  J.  Peter  McMlckle  executed 
a  deed  conveying  certain  property  to  "Rufus 
H.  Watson,  Jr.,  for  the  use,  benefit  and  ad- 
vantage, in  trust  for  Mary  M.  Watson,  for 
life,  •  •  •  for  her  sole  and  separate  use 
and  on  her  decease  to  her  child  or  children 
as  she  may  leave  In  life."  In  the  deed  there 
was  a  power  given  the  trustee  to  sell  the 
property  for  reinvestment  upon  the  written 
consent  of  the  said  Mary  M.  Watson.  The 
trustee  made  application  to  the  Judge  of  the 
niperlor  -court,  in  behalf  of  Mary  M.  Wat- 
son and  her  children,  for  leave  to  mortgage 
tbe  prot>erl7  so  conveyed.  The  Judge  grant- 
ed an  order  authorizing  tbe  trustee  to  exe- 
cute a  mortgage  In  accordance  with  the  ap- 
plication. A  mortgage  was  executed  by  the 
tmstee,  purporting  to  create  a  lien  upon  the 
estates  for  life  and  remainder.    There  was  a 


default  In  tbe  payment,  and  the  mortgage 
was  foreclosed  and  the  property  sold  at  sbor- 
Iff's  sale.  The  purchaser  at  sheriff's  sale 
afterwards  conveyed  the  property  in  fee  to 
Mary  M.  Watson.  After  thus  obtaining  a 
deed  to  tbe  entire  property,  Mary  M.  Watson 
executed  a  deed  to  secure  a  debt  to  the 
Equitable  Mortgage  Company,  conveying 
said  entire  property  as  security  for  a  speci- 
fied debt  Default  In  payment  followed,  and 
tbe  Equitable  Mortgage  Company  Instituted 
a  suit  for  tbe  purpose  of  recovering  Judg- 
ment and  subjecting  tbe  property  to  its  pay- 
ment While  this  suit  was  pending,  Rutus 
H.  Watson,  Jr.,  as  trustee,  Instituted  suit 
against  the  Equitable  Mortgage  Company, 
attacking  tbe  mortgage  executed  by  tbe  trus- 
tee, and  likewise  the  title  alleged  to  have  re- 
sulted from  the  sheriff's  sale,  and  likewise 
the  title  held  by  the  Equitable  Mortgage 
Company  as  security  for  tbe  debt  In  this 
suit  It  was  prayed  that  the  Equitable  Mort- 
gage Company  t>e  enjoined,  that  tbe  security 
deed  be  canceled,  and  that  tbe  title  to  tbe 
property  be  decreed  to  be  In  R.  H.  Watson. 
Jr.,  as  trustee  for  Mary  M.  Watson  for  life, 
with  remainder  to  her  children.  Tbe  Equi- 
table Mortgage  Company  filed  defenses  to 
this  suit;  and,  upon  tbe  final  trial,  the  chil- 
dren of  Mary  M.  Watson  who  were  in  life 
appeared  In  court  by  counsel,  and  presented 
an  application  to-  the  Judge  to  allow  them 
to  so  amend  their  declaration  as  to  proceed 
in  their  own  names.  Instead  of  in  the  name 
of  the  trustee.  Tbe  record  here  does  not  dis- 
close that  tbe  Judge  passed  any  order  allow- 
ing tbe  amendment  Tbe  trial  proceeded 
however,  and  resulted  In  a  verdict  for  the 
defendant,  upon  which  Judgment  was  enter- 
ed. There  was  no  motion  for  a  new  trial  or 
exception  taken.  After  that  trial  the  Equi- 
table Mortgage  Company  proceeded  with  the 
prosecution  of  the  suit  against  Mary  M.  Wat- 
sou  and  recovered  Judgment  When  tbe 
property  was  about  to  be  sold,  claims  were 
Interposed  by  R.  H.  Watson,  Jr.,  as  trustee 
tor  Mary  M.  Watson  and  her  children,  and 
also  by  the  children  of  Mary  M.  Watson, 
whicb  caused  a  postponement  of  the  sheriff's 
sale.  Tbe  Equitable  Mortgage  Company  in- 
stituted another  suit  against  R.  H.  Watson,. 
Jr.,  as  trustee,  and  tbe  children  of  Mary 
M.  Watson,  reciting  tbe  entire  history  of  the 
litigation  up  to  and  including  the  rendition 
of  tbe  Judgment  subjecting  tbe  property  to- 
tbe  payment  of  the  debt  and  tbe  filing  of  the 
claims  at  the  time  the  property  was  about 
to  be  offered  for  sale  by  the  sheriff.  It  was 
further  alleged  in  that  suit  that  tbe  claim- 
ants were  insolvent,  that  the  taxes  were  ac- 
cumulating, and  that  tbe  property  was  in- 
sufficient to  pay  the  debt;  that  for  several 
reasons  the  claimants  were  estopped  from  as- 
serting any  claim  under  tbe  trust  deed,  and 
especially  that  they  have  been  concluded  by 
the  former  Judgment  In  tbe  suit  wherein 
they  bad  caused  themselves  toAts  made  par- 
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ties  by  amendment,  and  wherein  tliey  liad  as- 
serted tlie  same  title  and  bad  endeavored  to 
defeat  tbe  title  of  the  Equitable  Mortgage 
Company.  Among  others,  there  were  prayers 
for  Injunction  against  the  further  assertion 
of  title:  likewise  a  prayer  for  the  appoint- 
ment of  a  receiver  to  talce  charge  of  the 
property,  collect  tbe  rents,  and  sell  the 
property  for  the  payment  of  taxes  and  prin- 
cipal and  interest  due  to  the  Equitable  Mort- 
gage Company.  No  exception  was  filed  to 
such  order.  The  receiver  advertised  the 
property  for  sale;  and  tbe  defendants  in  the 
last-named  suit  then  filed  an  amendment  in 
the  nature  of  a  cross-bill  to  their  previous 
answer,  and  again  asseited  their  title  under 
tbe  trust  deed,  and  prayed  that  the  receiver 
be  discharged,  and  that  all  orders  and  de- 
crees heretofore  made  by  tbe  court  under 
agreement  or  otherwise  be  set  aside  as  void, 
and  that  the  court  enjoin  tbe  receiver  from 
celling  tbe  property  and  from  taking  posses- 
sion thereof  until  the  rights  of  tbe  parties 
could  be  settled  under  the  cross-bill.  There 
was  an  interlocutory  hearing  upon  tbe  appli- 
cation for  injunction.  Tbe  case  was  tried 
upon  the  allegations  of  tbe  pleadings,  with- 
out the  introduction  of  evidence.  After  con- 
sidering the  case  thus  submitted,  tbe  judge 
refused  to  enjoin  the  receiver  as  prayed. 
Tbe  defendants  in  the  main  suit,  who,  by 
their  answer  in  tbe  nature  of  a  cross-bill, 
bad  applied  for  an  Injunction  against  the  re- 
ceiver, excepted  and  assigned  error  upon  tbe 
order  of  tbe  court  refusing  to  enjoin  tbe 
receiver. 

An  examination  of  the  bill  of  exceptions 
shows  that  the  plaintilTs  in  error  complain  of 
only  one  ruling  of  the  judge,  to  wit,  his  re- 
fusal to  grant  an  injunction.  An  examina- 
tion of  the  record  discloses  that  the  injunc- 
tion sought  was  against  a  receiver  of  the 
court  for  the  purpose  of  preventing  him  from 
doiug  certain  things  which  he  had  been  di- 
rected to  do  by  previous  orders  of  the  court. 
While  the  remedy  sought  Is  called  an  Injunc- 
tion in  the  pleadings,  it  Is  not  in  fact  such 
an  injunction  as  Is  contemplated  in  Civ. 
Code  1895,  f  5526,  to  the  grant  or  refusal  of 
which  a  writ  of  error  would  lie  from  the 
ruling  of  the  court  before  tbe  final  trial  of 
the  case.  The  order  applied  for  was  a  mere 
administrative  order,  directed  by  the  judge 
to  the  receiver,  to  the  grant  or  refusal  of 
which  exceptions  pendente  lite,  and  a  fur- 
ther assignment  of  error  in  the  bill  of  excep- 
tions after  tbe  conclusion  of  the  case  would 
be  proper  and  necessary,  if  tbe  complaining 
party  desired  to  review  the  ruling  of  the 
court.  There  were  no  exceptions  pendente 
iite,  and  the  case  does  not  appear  to  have 
been  finally  disposed  of.  Under  such  condi- 
tions, this  court  cannot  take  jurisdiction  of 
the  matter.  See,  in  this  connection,  Lam- 
bert Hoisting  Engine  Co.  v.  Dexter,  127  Qa. 
581,  56  S.  E.  778,  and  citations. 

Writ  of  error  dismissed.  All  the  Justices 
concur. 


MEIiVIM  ▼.  MEIiYIM. 
(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 

1.  DlVOBCE— Tkmfokaby   Aliuont. 

The  judge  was  authorized,  under  the  plead- 
ings and  evidence,  to  award  temporary  alimony 
and  counsel  fees  to  the  wife,  and  the  allowance 
was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  i{  632-634.] 

2.  Sake>— Injunction. 

The  writ  of  injunction  to  restrain  a  hus- 
band from  incumbering  or  disposing  of  his  prop- 
erty pending  a  divorce  and  alimony  suit  snould 
not  t>e  granted,  where  the  husband  is  neither  at- 
tempting nor  threatening  to  sell  or  incumt>er  his 
property,  and  no  other  equitable  ground  for  the 
issuance  of  tbe  writ  is  shown  to  exist. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  f{  600-^3.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; W.  N.  Speuce,  Judge. 

Action  by  M.  M.  MelTin  against  E.  M. 
Melvin.  From  a  judgment  awarding  tem- 
porary alimony,  defendant  brings  error.  Af- 
firmed In  part  and  reversed  in  part 

W.  C.  Worrlll  and  S.  S.  Bennet,  for  plalu- 
tlff  in  error.  J.  R.  Pottle  and  0.  L.  Glessner, 
for  defendant  In  error. 


EVANS,  J.  Tbe  wife  filed  a  petition 
against  tbe  husband,  praying  a  divorce,  an 
allowance  of  alimony  and  attorney's  fees,  and 
an  injunction  against  tbe  husband  incum- 
bering or  selling  bis  property  pending  tbe 
suit.  On  the  interlocutory  bearing  the  court 
awarded  the  wife  counsel  fees  and  tempo- 
rary alimony,  and  enjoined  the  defendant 
from  incimibering  or  selling  his  property  un- 
til final  decree.  The  defendant  excepts  on 
the  grounds  that  tbe  wife  Is  not  entitled  to 
alimony  under  the  case  made,  that  the  al- 
lowance was  excessive,  and  that  no  cause  for 
an  injunction  pendente  lite  was  shown. 

1.  The  ground  for  divorce  was  cruel  treat- 
ment The  truth  of  the  allegations  was  de- 
nied by  tbe  defendant  It  appeared  that 
both  husband  and  wife  had  been  previously 
married.  By  the  husband's  former  marriage 
he  had  two  minor  sons,  and  by  tbe  wife's 
former  marriage  she  had  a  minor  daughter. 
The  wife  also  bad  a  separate  estate,  which 
previously  to  the  marriage  bad  yielded  an 
annual  income  of  about  $400.  The  court  al- 
lowed as  alimony  a  present  sum  of  $76,  and 
a  monthly  allowance  of  $15  until  final  de- 
cree, and  counsel  fees  to  tbe  extent  of  $50. 
There  was  proof  that  the  husband  was  a 
good  business  man,  worth  about  $10,000, 
and  received  from  the  management  of  his 
property  an  annual  net  Income  of  about  $1,- 
000.  Civ.  Code  1895,  S  2458,  declares:  "In 
arriving  at  tbe  proper  provision,  the  judge 
shall  consider  the  peculiar  necessities  of 
the  wife,  growing  out  of  the  pending  litiga- 
tion; he  may  also  consider  any  evidence  of 
a  separate  estate  owned  by  the  wife;  and 
U  such  estate  U  ampin,  as  compared  with 
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tbe  husband's,  temporary  alimony  may  be 
refused."  The  conrt  may  alen  consider  tbe 
tact  that  the  wife  has  a  minor  daughter 
by  a  former  marriage,  dependent  upon  her 
for  a  support  The  husband  Is  nnder  no 
legal  duty  to  support  his  step-daughter;  and 
tbe  court,  in  estimating  tbe  wife's  Income 
from  her  separate  estate  should  take  this  cir- 
cumstance Into  consideration.  The  allowance 
was  authorized  by  the  evidence,  and  was 
not  excessive. 

2.  Tbe  petition  did  not  allege  that  tbe  hus- 
band was  disposing  of  his  property,  or  In- 
cumbering it,  or  even  threatening  to  do  so. 
Xor  did  the  petition  allege  any  special  rea- 
son why  the  husband  should  be  enjoined 
from  disposing  of  or  incumbering  his  prop- 
erty. No  proof  was  submitted  that  the  hus- 
band was  attempting  or  even  contemplating 
the  transfer  of  his  property  to  defeat  the 
wife's  ciaim  for  alimony.  A  wife  may,  in  a 
proper  case,  apply  for  an  injunction  to  pre- 
vent tbe  bosband  from  alienating  or  Incum- 
bering his  property  to  defeat  her  claim  for 
alimony,  bat  she  cannot  resort  to  this  ex- 
traordinary remedy  solely  because  she  may 
be  entitled  to  have  ber  husband  pay  her  ali- 
mony. Before  the  writ  of  injunction  can 
properly  issue.  It  must  appear  from  tbe  spe- 
cial drcomstances  of  the  case  that  tbe  is- 
eaance  of  tbe  writ  is  essential  to  the  pro- 
tection of  ber  right  to  alimony.  The  court 
therefore  erred  In  granting  a  temporary  In- 
Jmictlon. 

Judgment  affirmed  In  part,  and  reversed 
la  part    All  the  Justices  concur. 


WALKER  T.  O'NEILL  MFO.  CO. 
(Sopreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  JCDeiqERT— LiKR. 

Where  a  chose  in  action  is  owned  by  several 
individaals  jointly,  and  Buit  instituted  by  one 
of  them  alone,  making  no  reference  in  the  plead- 
ings to  the  joint  ownership,  or  to  the  other  in- 
dividuals, and  the  plaintiff  obtains  judgment  in 
his  individual  name,  without  reference  to  the 
others,  the  judgment  does  not  create  a  lien 
against  the  defendant  In  favor  of  those  who 
vere  not  named  therein. 

.  (a)  A  sale  of  the  execution  issued  upon  such 
judgment  by  the  plaintiff  named  therein  to  the 
defendant  satisfies  the  claim  of  the  plaintiff. 

fEd.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
TOl.  30,  Jndgment  8  1529.] 

2.  Attorney  and  Client  — ENrOBCBMENT  of 
LiE\— Payment  of  Fees. 

Where  an  attorney  at  law,  asserting  the 
statntory  lien  for  attorney's  fees,  seeks  to  col- 
lect the  same  from  the  defendant  in  fi.  fa.  aft- 
er wtclement  with  the  plaintiff,  and,  testifying 
in  his  own  behalf,  fails  to  state  clearly  and  un- 
eqaivocally  the  terms  of  the  contract  of  employ- 
ment, or  the  amount  due  him,  either  by  express 
or  implied  contract,  bat  testifies  affirmatively 
that  alter  the  settlement  between  the  parties  the 
plaintiff  sent  him  a  check  which  recited  that  it 
was  "in  full  for  fees,"  and  that  he  indorsed  and 
collected  the  check  without  raising  any  question 
witli  the  plaintiff  that  it  was  not  in  full  satis- 
faction of  the  fees,  such  acceptance  and  use  of 
the  check,  without  explanation,  authorized  tbe 
conrt  to  hold  as  a  matter  of  law  that  no  at- 
tonuys  fees  were  due. 


8.  Tbiai^Dibectimo  Vebdict. 

The  nncontradicted  evidence  in  this  case, 
when  considered  in  that  view  moat  favorable  to 
the  contentions  of  the  plaintiff,  demanded  a 
verdict  for  the  defendant,  and  the  conrt  did  not 
commit  error  by  so  directing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {}  382,  383.1 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  Henry  Walker  against  tbe 
O'Neill  Manufacturing  Company.  Judgment 
for  defendant  Plaintiff  brings  error.  Af- 
firmed. 

G.  N.  Featberston  and  Henry  Walker,  for 
plaintiff  in  error.  Denny  &  Harris,  for  de- 
fendant in  error. 

ATKINSON,  J.  An  attorney  at  law  had 
in  bis  bands  for  collection  separate  claims 
against  a  debtor  in  favor  of  four  separate 
creditors.  Tbe  debtor  was  insolvent,  and  at 
a  sale  of  bis  assets  by  a  receiver  tbe  attor- 
ney at  law  purchased  for  bis  own  use  an 
open  account  due  to  tbe  debtor  by  another 
person.  The  attorney  then  notified  bis  four 
clients  of  his  purchase,  and  offered  to  let 
them  have  tbe  account  so  purchased  If  each 
would  pay  sums  proportionate  to  their  re- 
spective claims  sufficient  In  amount  to  reim- 
burse bim.  They  agreed,  and  paid  bim  the 
money.  After  such  payment  tbe  attorney  at 
law,  for  convenience,  sued  the  account  so 
purchased  In  tbe  name  of  one  of  bis  clients 
only;  the  record  not  disclosing  that  any  oth- 
er person  bad  any  interest  therein.  Judg^ 
ment  was  obtained.  Thereupon  garnishment 
proceedings  were  instituted  against  the  em- 
ployer of  the  defendant,  and  judgment  was 
obtained  against  tbe  garnishee.  In  tbe  gar- 
nishment there  was  no  suggestion  of  any 
other  party  plaintiff  than  the  sole  creditor, 
tbe  Ahrens  &  Ott  Manufacturing  Company, 
in  whose  name  suit  bad  been  originally  in- 
stituted. After  tbe  rendition  of  the  judg- 
ment in  the  garnishment  proceeding,  the  at- 
torney caused  execution  to  issue  thereon  and 
retained  it  in  bis  possession.  Afterwards 
the  attorney  in  bis  Individual  name  sought 
to  purchase  tbe  execution  from  the  plaintiff. 
The  purchase  price  was  agreed  upon,  and  tbe 
attorney  entered  upon  tbe  execution  a  blank 
assignment  thereof  to  himself,  and  forwarded 
the  same  to  the  plaintiff  for  the  purpose  of 
having  the  assignment  executed  by  the  plain- 
tiff, and,  at  tbe  same  time,  authorized  a 
draft  to  be  drawn  by  tbe  plaintiff  on  bim 
for  tbe  purchase  price.  Tbe  assignment  was 
executed  according  to  directions,  with  tbe 
exception  that  the  date  was  omitted.  On  ac- 
count of  that  omission  the  attorney  was  un- 
willing to  accept  it.  Upon  this  point  we  may 
quote  from  the  testimony  of  the  attorney  as 
follows:  "Seeing  the  date  to  be  filled  by 
them  had  not  been  filled  in,  after  holding  it 
for  quite  a  while,  tbe  fl.  fa.  was  returned  to 
them  to  supply  the  date.    It  remained  quite 
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a  while  In  tbelr  bands,  and  was  finally  re- 
turned to  me  undated.  *  •  •  For  several 
days  before,  and  at  tbe  time  of  tbat  pay- 
ment of  July  ITtta,  I  bad  tbe  fl.  fa. ;  bad  it  on 
tbe  8tb  or  10th  of  July.  I  bad  tbe  fl.  fa. 
levied,  and  this  Illegality  was  Interposed  to 
the  levy."  There  was  nothing  said  by  tbe 
attorney  at  law  indicating  that  tbe  purchase 
contemplated  a  credit  transaction.  On  tbe 
contrary,  testimony  was  introduced  to  tbe 
effect  tiiat  It  was  a  cash  transaction,  which 
fact  does  not  appear  to  be  In  any  way  con- 
tested by  the  attorney.  Fending  tbe  negotia- 
tions above  recited,  tbe  defendant  in  fl.  fa. 
also  entered  into  negotiations  with  the  plain- 
tiff in  fl.  fa.  for  the  purchase  of  the  execu- 
tion, and  succeeded,  in  consideration  of  the 
true  amount  of  the  principal  and  interest 
and  cost  due  to  the  plaintiff,  without  respect 
to  any  of  tbe  three  other  alleged  creditors, 
whose  names  were  not  disclosed  by  tbe 
Judgment,  In  obtaining  from  the  plaintiff  a 
written  assignment  in  these  words:  "Louis- 
ville, Ky.,  July  17,  1900.  Received  of  O'Neill 
Mfg.  Company  of  Rome,  Oa.,  $257.99  in  full 
and  complete  settlement  of  all  our  Interests 
in  a  certain  Judgment  of  the  superior  court 
of  Floyd  County,  Georgia,  which  was  ren- 
dered on  the  12tb  day  of  April,  1899,  in  favor 
of  the  Abrens  &  Ott  Mfg.  Company  v.  O'Neill 
Mfg.  Company  as  garnishees."  The  consid- 
eration expressed  in  this  asstgument,  $257.- 
99,  Is  the  same  payment  to  which  reference 
was  made  in  tbe  testimony  of  tbe  attorney 
above  quoted  as  having  been  made  on  "July 
17th."  It  thus  appears  from  tbe  testimony 
of  tbe  attorney,  who  was  the  plaintiff  in 
error  in  tbe  present  case,  tbat  at  the  time  of 
tbe  purchase  of  the  execution  by  the  defend- 
ant the  execution  was  actually  in  his  hands, 
delivered  to  him  by  the  plaintiff.  There  was 
undisputed  testimony  to  the  effect  that  tbe 
attorney  did  not  pay  tbe  purchase  price 
which  be  agreed  to  pay  for  the  execution, 
but,  having  possession  of  it  under  the  cir- 
cumstances already  enumerated,  he  caused 
tbe  same  to  lie  levied  on  the  defendant's 
property.  After  the  levy,  tbe  defendant  filed 
an  affidavit  of  illegality,  upon  the  ground, 
among  others,  tbat  the  fl.  fa.  had  been  paid 
and  fully  satisfied  by  the  defendant  by  rea- 
son of  the  payment  of  the  sum  of  $257.99 
hereinbefore  recited.  Tbe  foregoing  state- 
ment deals  with  that  view  of  the  case  which 
is  most  favorab^le  to  the  contentions  of  the 
plaintiff  In  error.  The  court  directed  a  ver- 
dict in  favor  of  the  defendant  In  fl.  fa. 

1.  To  sustain  the  Judgment  refusing  to 
grant  a  new  trial,  the  evidence,  when  con- 
sidered in  its  most  favorable  light  for  tbe 
plaintiff  in  error,  must  have  been  of  such 
character  as  to  demand  a  verdict  against 
blm.  Considering  the  evidence  in  this  light, 
we  are  unable  to  see  that  the  plaintiff  In 
error  acquired  any  interest  in  the  fi.  fa.  by 
purchase.  His  negotiations  were  not  prose- 
cuted to  the  completion  of  a  purchase.  The 
contemplated  sale  to  him  was  a  cash  transac- 


tion. He  received  and  Inspected,  but  did  not 
accept,  the  article  tendered,  and  did  not  pay 
the  purchase  price.  Under  such  conditions 
tbe  title  did  not  pass.  See,  in  this  connec- 
tion, Stames  v.  Roberts,  58  S.  E.  34&  Other 
than  these  unconsummated  and  Ineffectual 
negotiations,  there  was  nothing  to  interfere 
with  the  right  of  the  plaintiff,  the  Abrens  St 
Ott  Manufacturing  Company,  to  sell  tbe  fi. 
fa.  to  the  defendants  therein  named.  Tbe 
plaintiffs  did  sell  all  of  their  interests  and 
make  a  valid  assignment  therein  in  writing. 
When  they  sold  their  interests,  they  sold  the 
entire  execution,  because  there  was  no  other 
party  plaintiff,  and  consequently  no  one  else 
could  be  consulted.  Whatever  may  have 
been  the  Interests  of  other  persons  in  tbe 
subject-matter  of  tbe  suit  which  resulted  In 
the  first  Judgment,  those  Interests  could  not, 
under  the  condition  of  the  record,  be  traced 
Into  the  present  Judgment  so  as  to  acquire  a 
lien  upon  the  defendant's  property.  Tbe 
plaintiff,  the  Abrens  &  Ott  Manufacturing 
Company,  did  not  in  either  suit  pretend  to 
proceed  for  the  use  of  any  person  except 
themselves.  If  other  parties  bad  an  Interest 
in  tbe  original  execution,  they  would  have 
been  proper  parties  to  tbe  first  suit,  and 
could  have  obtained  an  interest  In  tbe  Judg- 
ment, but,  as  against  the  defendants,  there 
Is  no  theory  by  which  they  could  remain 
out  of  tbe  case  until  Judgment  and  then 
claim  by  force  of  tbe  Judgment  a  lien  upon 
the  defendant's  property.  See,  in  this  con- 
nection, Whitman  v.  Boiling,  47  Ga.  125; 
Smith  V.  Pate,  51  Oa.  246;  City  Bank  of 
Macon  V.  Crossland,  65  Ga.  734  (4). 

2,  3.  But  It  is  Insisted  that  tbe  plaintiffs, 
by  a  sale  of  the  execution,  could  not  defeat 
tbe  lien  of  tbe  attorney  for  bis  fees,  and 
that  he  had  a  right  to  have  the  execution 
proceed  for  tbe  purpose  of  enabling  blm  to 
collect  his  fees.  It  is  contended  °  that  his 
lien  exists  under  the  provisions  of  CIt.  Code 
1895,  §  2814,  par.  2,  which  provides  that  at- 
torneys at  law  shall  have  a  lien  "upon  suits. 
Judgments,  and  decrees  for  money,  superior 
to  all  liens  but  tax  liens,  and  no  person  shall 
be  at  liberty  to  satisfy  said  suit  Judgment 
or  decree  until  the  lien  or  claim  of  tbe  at- 
torney for  his  fees  is  fully  satisfied;  and  at- 
torneys at  law  shall  have  tbe  same  right  and 
power  over  said  suits.  Judgments,  and  de- 
crees, to  enforce  their  liens,  as  their  clients 
had  or  may  have  for  the  amount  due  thereon 
to  them."  In  order  to  support  the  claim  of 
lien,  the  burden  of  proof  was  upon  the  at- 
torney to  show  the  existence  of  a  valid  Judg- 
ment and  execution.  It  is  conceded  by  tbe 
defendants  that,  to  tbe  extent  of  tbe  amount 
which  they. paid  to  Abrens  &  Ott  Manufac- 
turing Company  as  purchase  money  for  tbe 
execution,  there  was  a  valid  Judgment  and 
execution.  It  Is  not  necessary,  therefore,  to 
inquire  whether  upon  that  point  the  burden 
of  proof  was  supported.  The  burden  was 
also  upon  the  party  asserting  tbe  lien  to 
show  the  amount  of  attorney's  fees  due  at 
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tbe  time  of  the  trial,  for  which  it  wag  claim- 
ed that  he  had  a  lien.  The  attorney  testifled 
In  his  own  behalf,  and  was  In  a  position  to 
testify  clearly  and  uneqniTocally  as  to  wheth- 
er any  particular  amount  had  been  agreed 
tipon  between  himself  and  his  client  as  a 
fee— If  so,  what  amount,  and,  if  none  bad 
been  agreed  upon,  then  to  express  his  opinion 
as  to  the  reasonable  value  of  the  serylces 
rendered  by  him  to  the  plaintiff  in  recover- 
InR  tbe  Judgment.  As  a  matter  of  fact,  he 
did  not  testify  that  the  amount  of  his  fee 
had  or  bad  not  been  fixed  by  agreement  be- 
tween himself  and  his  client,  and  he  did 
not  express  his  opinion  as  to  the  value  of 
bis  serrlces  to  the  plaintiff,  separate  and 
distinct  from  all  of  the  services  which  he 
rendered  to  all  of  his  clients,  three  of  whom 
be  contended  bad  Interests  in  tbe  Judgment, 
but  aone  of  whom  were  parties  thereto.  It 
bas  already  been  seen  that  tbe  execution 
coold  not  have  been  enforced  against  tbe  de- 
fendant for  tbe  benefit  of  the  clients  of  the 
attorney,  other  than  the  plaintiff  in  execu- 
tion, for  the  recovery  of  the  principal  and 
Interest  alleged  to  be  due  them.  If  the  ez- 
erution  could  not  be  enforced  for  tbelr  bene- 
fit for  tbe  collection  of  the  principal  and  In- 
terest alleged  to  be  due  them,  for  the  same 
reason.  It  could  not  be  enforced  for  the  bene- 
fit of  the  attorney  for  such  attorney's  fees  as 
they  may  have  been  liable  to  pay  blm.  As 
to  those  claims  be  had  no  Judgment,  and  it 
follows  that  he  had  no  lien  against  the  de- 
fendants. 

With  respect  to  the  Indebtedness  of  the 
plaintiffs  in  fl.  fa.  to  the  attorney  for  counsel 
fees,  and  the  amount  thereof,  if  any  such 
debt  existed,  it  is  readily  seen  that  the  tes- 
timony of  the  attorney  thus  far  considered 
is  not  clear  and  unequivocal.  But  there  was 
further  evidence  upon  the  subject  The  at- 
torney testified  that,  after  tbe  payment  of 
t!ie  $257.99  bad  been  made  by  the  defend- 
ant to  tbe  plaintiff  as  purchase  for  tbe  fi. 
fa.,  "1  received  a  little  check  for  $13,  recit- 
ing tb.it  It  was  In  full  for  fees.  The  check 
vas  mislaid.  When  found  some  time  after- 
wards I  Indorsed  it  and  collected  it"  No 
explanation  is  made  by  tbe  attorney  as  to 
why  he  Indorsed  and  collected  the  check, 
If  be  did  not  receive  it  in  full  payment  of 
counsel  fees  due  by  the  plaintiff.  If  he  did 
receive  It  as  such  that  was  the  end  of  his 
contention  for  counsel  fees.  If  he  did  not 
receive  It  as  such,  the  burden  was  upon  blm 
to  explain.  In  the  absence  of  explanation. 
It  will  be  deemed  that  whatever  may  have 
^n  the  amount  agreed  upon,  or  whatever 
tbe  value  of  the  services,  tbe  check  satisfied 
bU  claim.  See,  in  this  connection,  Jenkins 
V.  National  Building  Ass'n,  111  Ga.  732,  36 
8.  E.  943;  Walker  v.  Wadley,  124  Ga.  286, 
52  8.  E.  904.  Under  this  view  of  the  attor- 
ney's evidence^  there  was  not,  upon  the  sub- 
ject of  attorney's  fees,  any  Issue  to  be  sub- 
mitted to  tbe  Jury.     Upon  the  case  as  a 


whole,  there  was  no  error  In  directing  a  yer- 
diet 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


D0B8BX  V.  STATB.    (No.  458.) 
(Conrt  of  Appeals  of  Georgia.    June  26,  1907.) 

1.  HoMICinS    —    iNSTBUCnORS— IMVOLUNTABT 

Manslauohteb. 

The  law  of  involuntary  manBlaaghter,  as 
applicable  to  the  evidence,  was  fully  and  proper- 
ly presented  to  the  jury  by  tbe  charge  of  the 
court. 

2.  Saks. 

A  reqnest  to  charge  the  jury  that  it  is  their 
duty,  where  threats,  if  proved,  are  susceptible 
of  two  constructions,  to  give  the  defendant  the 
l>enefit  of  the  innoceut  construction,  was  proper- 
ly refused.  The  absence  of  the  word  "equally" 
Tenders  the  request  one  not  proper  to  be  granted. 
8.  Cbimirai,  Law— Tbiai^Instbuctions— In- 
vading Pbovincb  or  Jury. 

To  instruct  the  jury  that  threats  (in  any 
case)  "are  of  very  little  importance  as  evidence 
In  guiaing  the  jury*'  would  be  a  violation  of 
Civ.  Code  1895,  8  4334.  The  jury,  and  not 
the  judge,  must  weigh  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  i  I'l,)!.] 

4.  Same — Constbuction  as  a  Wholk. 

Extracts  from  a  charge,  upon  which  er- 
ror is  assigned,  must  be  considered  and  con- 
strued in  connection  with  tbe  charge  taken  as 
a  whole.  It  is  impossible  for  a  trial  judge  to 
repeat,  in  every  connection,  ail  of  the  principles 
involved  in  the  case ;  nor  is  he  required  to  in- 
dulge in  such  repetition.  Where  the  statements 
upon  different  legal  propositions  are  carefully 
distinguished  and  cautiously  contrasted  with 
each  other,  and  so  clearly  that  they  can  neither 
mislead  nor  confuse,  the  ordinary  intelligence  of 
the  jury  can  safely  be  relied  upon  to  render  fre- 
quent repetition  of  the  same  principle  of  law 
unnecessary  and  useless. 

[Ed.  Note. — For  cases  in  point,  see  C!ent  Dig. 
vol.  14,  Criminal  Law,  i  iSOO.} 

6,  6.  Same. 

The  judgment  of  the  trial  court,  refusing 
a  new  trial,  is  not  for  any  reason  assigned,  er- 
roneous. 
(Syllabus  by  the  CioiHt.) 

Error  from  Superior  Court,  Hall  (Soant;: 
J.  J.  Kimsey,  Judge. 

J.  T.  Dorsey  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.    Affirmed. 

See  56  S.  E.  479. 

Thompson  &  Bell  and  H.  H.  Dean,  for 
plaintiff  In  error.  W.  A.  Caiarters,  Sol.  Gen_ 
and  F.  M.  Johnson,  for  the  State. 


RUSSELL^  J.  Dorsey  was  Indicted  for 
murder,  and  convicted  of  voluntary  man- 
slaughter. His  motion  for  a  new  trial  was 
refused,  and  he  excepts  to  that  Judgment. 

Tbe  evidence  showed  that  he  and  tbe  de- 
ceased and  several  others  had  been  drlnlung 
together  at  Intervals  during  tbe  afternoon 
and  evening.  As  frequently  occurs  on  such 
occasions,  there  were  several  trivial  quarrels, 
in  which  the  deceased  participated.  Tbe  de- 
fendant finally  started  to  a  house  where  he 
did  not  wish  the  other  to  accompany  him,  and 
requested  the  deceased  not  to  do.  so.    Tiiis 
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request,  and  some  words  over  a  drink  of 
whisky,  were  followed  by  the  deceased  final- 
ly getting  In  front  of  the  defendant,  calling 
bim  vile  names,  and  making  a  motion  as  if 
to  strike  him.  There  was  no  evidence  that 
the  deceased  had  any  weapon,  though  the  de- 
fendant claimed  in  his  statement  that  he  bad 
either  a  knife  or  knucks.  The  defendant  had 
In  his  hand  a  billiard  cue,  which  had  been 
cut  off  80  as  to  be  used  as  a  walking  stick, 
and  with  this  be  struck  the  deceased  twice, 
once  in  the  mouth  and  once  on  the  side  of 
the  head,  knocking  him  down  each  time.  He 
then  proceeded  on  his  journey.  The  deceas- 
ed went  back  to  his  home,  procured  medical 
attention,  and  died  In  two  days.  There  was 
a  former  trial  of  this  case,  which  is  reported 
In  126  Ga.  633,  65  S.  E.  479.  In  addlUon  to 
the  evidence  there  reported,  there  was  tes- 
timony on  the  present  trial  that  the  deceased 
threatened  to  kill  the  defendant  if  the  de- 
fendant did  not  kill  him,  and  there  was  also 
evidence  on  the  part  of  the  state,  not  ad- 
duced on  the  former  trial,  that  the  weapon 
used  was  a  deadly  weapon.  The  case  was 
remanded  by  the  Supreme  Court  for  a  new 
trial  upon  the  sole  groimd  that  the  Judge 
failed  to  Instruct  the  ]ury  as  to  the  law 
of  involuntary  manslaughter;  the  Supreme 
Court  holding  that  "if  the  jury  should  find 
that  the  weapon  was  one  which  would  not 
ordinarily  produce  death,  and  was  therefore 
not  a  deadly  weapon,  and  the  circumstances 
demonstrated  to  the  satisfaction  of  the  jury 
that  there  was  no  intention  to  kill,  then,  even 
though  the  blow  was  not  justified,  the  ac- 
cused would  be  guilty  only  of  the  oftense  of 
involuntary  manslaughter,  the  grade  of  which 
he  would  be  convicted  to  be  determined  by 
whether  the  blow  was  inflicted  as  a  result 
of  an  unlawful  act,  or  whether,  under  the 
circumstances,  he  was  justified  In  striking 
a  blow,  but  In  administering  It  did  not  use 
due  care  and  circumspection."  This  error  of 
the  trial  court  was  corrected  on  the  last 
trial,  and  both  grades  of  involuntary  man- 
slaughter were  given  in  charge  to  the  jury; 
the  jury,  as  on  the  previous  trial,  returning 
a  verdict  finding  the  defendant  guilty  of 
voluntary  manslaughter.  The  case  Is  now 
brought  to  this  court  for  review  upon  several 
assignments  of  error  in  addition  to  the  gen- 
eral grounds. 

The  first  of  these  grounds  is  that  the 
court  erred  In  refusing  a  written  request  to 
charge  that,  while  provocation  by  words, 
threats,  menaces,  or  contemptuous  gestures 
would  not  be  sufficient  to  reduce  the  homicide 
below  the  grade  of  murder,  when  the  killing 
Is  done,  not  on  account  of  any  fear  in  the 
mind  of  the  slayer,  but  solely  for  the  pur- 
pose of  resenting  the  provocation,  neverthe- 
less threats,  accompanied  by  menaces,  may 
in  some  instances  be  sufficient  to  arouse  the 
fears  of  a  reasonable  man  that  his  life  is  in 
danger,  or  that  a  felony  Is  about  to  be  per- 
petrated upon  him;  and,  if  the  defendant 
acted  under  the  fears  of  a  reasonable  man 


that  the  deceased  Intended  by  violence  or 
surprise  to  commit  a  felony  upon  him,  the 
defendant  would  be  justified.  This  request 
was  In  the  language  of  the  decision  of  the 
Supreme  Court  In  Cummlng  v.  State,  99  Ga. 
662,  27  S.  B.  177,  except,  in  the  written  re- 
quest presented,  the  word  "resisting"  was 
used,  instead  of  "resented."  It  devolved  up- 
on the  defendant  to  present  a  correct  re- 
quest, and  even  though  the  error  may  be  only 
typographical,  yet,  as  it  does  not  correctly 
state  the  law,  it  was  not  Incumbeut  upon 
the  court  to  present  it  to  the  jury.  The 
plaintiff  in  error  Insists,  however,  that  the 
principle  embraced  In  the  request  should 
have  been  given  In  charge  to  the  jury.  We 
think  the  jury  should  have  been  and  were  in- 
structed on  the  proposition  for  which  the 
plaintiff  in  error  contends. 

The  trial  judge,  upon  this  subject.  Instruct- 
ed the  jury  as  follows:  "You  know  I  charg- 
ed you  a  while  ago,  gentlemen  of  the  jury, 
that  In  order  to  reduce  a  homicide  from  mur- 
der to  voluntary  manslaughter — that.  Is, 
where  a  human  being  is  killed  under  a  great 
heal;  of  passion — that  no  words,  contemptu- 
ous gestures,  or  things  of  that  sort,  oppro- 
brious epithets,  should  not  be  sufficient  prov- 
ocation to  reauce  the  killing  from  murder 
to  voluntary  manslaughter.  Under  the  head 
of  reasonable  fears  in  case  of  justifiable 
homicide — under  this  head  of  justifiable 
homicide — where  the  defendant  is  without 
fault  in  bringing  on  the  difficulty,  acting  un- 
der reasonable  fears,  the  law  provides  (it  be- 
ing purely  a  question  of  fact  as  to  whether 
the  attendant  circumstances  justified  a  rea- 
sonable fear  upon  the  part  of  the  accused 
that  such  Injury  was  about  to  be  committed 
upon  his  person)  that  that  question  la  one 
exclusively  for  lie  jury.  There  are  so  many 
conditions  under  which  grounds  for  reason- 
able fear  could  arise  that  the  Legislature  has 
not  undertaken  to  say  that  any  given  state 
of  facts  or  circumstances  shall  or  shall  not 
be  sufficient  to  constitute  grounds  of  reason- 
able fear,  but  has  left  the  matter  open  for 
determination  by  the  jury.  In  each  Instance, 
without  further  limitation  than  that  the  cir- 
cumstances must  be  sufficient  to  excite  the 
fears  of  a  reasonable  man  that  some  one  or 
more  of  the  offenses  named  In  the  Penal 
Code  were  about  to  be  committed,  or  that  his 
life  was  In  Imminent  danger;  thus  leaving 
it  to  the  jury,  after  all,  to  pass  upon  the 
sufficiency  of  the  circumstances  for  that  pur- 
I>ose.  And  the  jury  would  have  the  right  to 
consider  the  conduct  of  the  defendant  and 
the  conduct  of  the  deceased — the  words  that 
were  used.  If  there  were  any  used.  The  jury 
would  consider  it  all,  what  words  were  pass- 
ed by  one  to  the  other;  and  it  is  for  the 
jury  to  say  whether  or  not  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  rea- 
sonable man.  If  the  circumstances  are  suffi- 
cient to  excite  the  fears  of  a  reasonable  man, 
the  killing  will  be  attributed  to  them,  In  the 
absence  of  proof  to  the /contrary:  i  uid  also 
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tbat  the  accused  acted  under  tbose  fears  and 
■ot  In  a  spirit  of  revenge.  The  sufficiency 
of  the  fears  Is  a  question  for  the  Jury  always. 
The  defendant  wUl  be  Justifiable  If  there  be 
a  reasonable  doubt  as  to  whether  he  acted 
ander  such  fears,  or  had  reason  to  feel  that 
It  was  necessary  to  kill  In  order  to  save  his 
own  life  or  to  prevoit  a  felony  from  being 
committed  upon  his  person." 

We  think  these  Instructions  as  fully  put 
before  the  Jury  the  principle  that  words, 
though  not  amounting  to  actual  assault,  may 
In  some  instances  be  sufficient  to  arouse  the 
fears  of  a  reasonable  man,  as  did  the  request, 
and  was  more  apt  for  the  purpose  than  the 
charge  requested,  In  that  it  called  the  at- 
tention of  the  Jury  to  tlie  circumstances 
creating  the  "some  Instances"  referred  to  by 
the  Supreme  Court  A  court  of  review  fre- 
quently uses,  and  can  properly  use,  language 
n-hlch  would  be  highly  Improper  or  confusing 
to  the  Jury,  If  glv«i  in  charge  by  a  trial 
judge.  To  have  charged  the  Jury  that  "In 
some  Instances"  threats  accompanied  by  mra- 
aces  might  be  sufficient  to  arouse  the  fears 
of  a  reasonable  man,  without  instructing  the 
}Dry  as  to  the  nature  of  those  instances, 
would  have  been  erroneous,  because  the  Jury 
would  have  had  no  Information  as  to  how  they 
were  to  determine  from  the  evidence  whether 
snch  an  Instance  was  presented  in  the  case 
at  bar.  The  trial  Judge  gave  them  a  correct 
nle  when  he  said  that  the  Jury  could  con- 
sider the  (Mnduct  of  the  parties,  the  words 
that  were  passed  from  one  to  the  other,  etc., 
consider  it  all,  and  say  whether  or  not  the 
circumstances  were  sufficient  to  excite  the 
fears  of  a  reasonable  man;  and  the  charge 
we  have  quoted  above,  calling  special  atten- 
tion to  his  previous  charge  on  section  65  of 
the  Penal  Code  of  1895  (when  Instructing 
them  as  to  the  law  of  voluntary  manslaugh- 
ter), and  applying  by  contrast  the  use  of  op- 
probrious words  to  the  doctrine  of  reason- 
able fears  (should  the  Jury  believe  the  de- 
fendant acted  under  snch  fears),  rendered  it 
hnpossible  tbi^t  the  Jury  could  either  have 
been  confnsed  or  misled,  or  the  defendant's 
rights  prejudiced. 

2.  The  plaintiff  in  error  assigns  error  up- 
on the  refusal  of  a  request  to  charge  as  fol- 
lows: "I  charge  you,  further,  that  if  there  is 
any  proof  of  threat  by  the  defendant  intro- 
duced before  yon,  and  such  threats  are  sus- 
ceptible to  two  constructions,  It  is  the  duty  of 
the  Jury  to  give  the  defendant  the  l>eneflt  of 
the  innocent  construction.  If  they  can,  rather 
than  the  guilty  construction."  This  not  t)elng 
a  correct  statement  of  the  law,  the  court  was 
not  required  to  present  It  to  the  Jury.  The 
role  is  that,  if  threats  are  equally  susceptible 
of  two  constructions,  it  Is  the  duty  of  the 
jury,  if  they  can,  to  prefer  the  innocent  con- 
Btmetlon. 

3.  To  have  given  the  charge,  the  refusal 
ot  which  Is  excepted  to  in  the  third  ground 
of  the  motion,  would  have  been  a  manifest 
violation  of  the  provisions  of  Oiv.  Code  1895, 


I  4334.  The  charge  requested  was  in  these 
words :  "I  charge  you  that  mere  Idle  threats, 
without  any  Intention  of  carrying  the  same 
Into  execution,  and  without  any  effort  to  do 
so,  are  of  very  little  Importance  as  evidence 
In  guiding  the  Jury  in  the  deliberation  of  the 
case." 

4.  Exception  Is  taken  to  the  following 
charge  of  the  court:  "I  charge  you,  gentle% 
men  of  the  Jury,  If  two  men  suddenly  fall 
out  and  fight,  and  there  is  a  mutual  intent 
to  fight  upon  the  part  of  the  men,  and  there 
Is  great  heat  of  passion,  and  th^  do  fight; 
although  there  might  not  be  but  one  blow 
stricken,  and  that  blow  is  the  fatal  blow,  if 
there  Is  mutual  intent  to  fight,  and  they  do 
fight,  and  one  Is  killed  as  the  result  of  it — 
I  charge  you  that  such  killing  would  be 
voluntary  manslaughter,  unless  Justified." 
The  complaint  made  of  the  charge  is  tbat  It 
took  from  the  Jury  the  consideration  of  the 
law  of  Involuntary  manslaughter,  and  also 
the  consideration  of  the  question  as  to  wheth- 
er such  fight  was  with  or  without  a  weapon, 
or  with  or  without  intent  to  kill,  or  with  a 
weapon  likely  to  produce  death  when  used  in 
the  manner  in  which  it  was  used,  or  without 
regard  to  whether  there  was  any  Intention  to 
kill  on  the  part  of  the  defendant,  and  because 
it  required  the  Jury  to  find  the  defendant 
guilty  of  voluntary  manslaughter.  It  Is  Insist- 
ed, further,  that  the  charge  was  error,  because 
contrary  to  the  decision  of  the  Supreme  Court 
in  the  following  language:  "If  the  Jury 
should  find  that  the  weapon  was  one  which 
would  not  ordinarily  produce  death,  and 
therefore  was  not  a  deadly  weapon,  and  the 
circumstances  demonstrated  to  the  satisfac- 
tion of  the  Jury  that  there  was  no  intention 
to  kill,  then,  even  though  the  blow  was  not 
Justified,  the  accused  would  be  guilty  only 
of  the  offense  of  Involuntary  manslaughter, 
the  grade  of  which  he  would  be  convicted  to 
be  determined  by  whether  the  blow  was  in- 
flicted as  a  result  of  an  unlawful  act,  or 
whether,  under  the  circumstances,  he  was 
Justified  In  striking  the  blow,  but  in  adminis- 
tering it  did  not  use  due  care  and  circumspec- 
tion." It  is  further  insisted  that  It  was  er- 
roneous to  instruct  the  Jury  that  such  kill- 
ing would  be  voluntary  manslaughter,  un- 
less Justified. 

The  extracts  from  the  charge  to  which  ex- 
ception is  taken,  if  considered  alone,  or  if  it 
had  been  delivered  as  a  part  of  the  Instruc- 
tion with  reference  to  Involuntary  manslaugh- 
ter, or  if  there  had  been  an  absence  of  other 
and  correct  Instructions  upon  the  subject  of 
Involuntary  manslaughter,  would  have  been 
error.  But  it  must  be  borne  In  mind  that 
the  language  quoted  in  this  exception  Is  only 
a  disconnected  fragment  from  the  charge  of 
the  court  upon  the  subject  of  voluntary  man- 
slaughter. In  which  the  court  more  than  once 
called  their  attention  to  the  fact  that  It  was 
only  to  be  considered  as  applicable  to  that 
particular  grade  of  homicide.  The  Judge 
first  instructed  the  Jury  as  to-^e  law.  of 
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mnrder,  then  the  application  of  the  law  of 
voluntary  manslaughter  was  discussed,  thai 
involuntary  manslaughter,  and  finally  Justifi- 
able homicide ;  and,  as  the  Judge  would  pass 
from  one  to  the  other,  he  very  carefully  and 
cautiously  called  the  attention  of  the  Jury 
thereto,  and  instructed  them,  so  that  they 
could  not  be  confused  or  misled.  Considered 
jvith  what  preceded  and  followed  the  extract 
upon  which  error  is  assigned,  there  is  no 
ground  for  complaint ;  for  it  Is  impossible  for 
the  trial  Judge  to  repeat  in  every  connection 
all  of  the  principles  and  limitations  involved 
in  the  entire  case,  nor  is  he  required  to  do  so. 
Some  reliance  must  be  had  on  the  ordinary 
intelligence  of  the  Jury  to  render  repetition 
unnecessary  and  useless. 

In  other  portions  of  the  charge,  after 
clearly  and  specifically  referring  to  the 
charge  here  complained  of  and  distinguishing 
the  application  of  the  two  principles,  ac- 
cording as  the  Jury  might  find  the  truth,  the 
court  fully  Instructed  the  Jury  that  they  were 
to  consider  the  nature  and  character  of  the 
weapon  and  the  intention  with  which  it  was 
used,  charging  them  as  follows:  "I  charge 
you  that  If  you  believe,  from  the  evidence, 
that  the  weapon  used.  If  one  was  used,  if  it 
was  not  a  deadly  weapon,  or  if  it  was  a  dead- 
ly weapon,  it  was  not  used  in  a  deadly  man- 
ner, then  I  charge  you  be  would  be  Justified. 
It  would  be  for  you  to  Justify  the  use  of  it 
by  words;  that  is  to  say.  If  the  deceased  used 
words,  opprobrious  words  and  epithets,  to  the 
defendant,  it  would  be  for  the  Jury  to  say 
whether  or  not  the  defendant  was  justified 
in  the  use  of  the  weapon.  Now,  if  the  Jury 
should  believe,  as  I  have  already  charged 
yoa,  that  the  defendant  was  Justified  In  the 
use  of  the  weapon,  but  that  it  was  not  used 
with  due  caution  and  circumspection,  why 
then  he  would  be  guilty  of  Involuntary  man- 
slaughter in  the  commission  of  a  lawful  act. 
But  if  you  should  believe,  from  the  evidence, 
that  the  weapon  was  a  deadly  weapon,  in 
the  manner  In  which  It  was  used,  then  I 
charge  you  that  words  would  not  Justify 
the  use  of  It,  and  it  would  be  for  the  Jury 
to  say  whether  it  was  a  deadly  weapon,  or 
not,  in  the  manner  in  which  it  was  used; 
and  if  the  killing  was  done  then  in  that  way 
by  the  defendant,  with  no  Intent  to  kill,  if 
he  had  no  intent  to  kill,  and  there  was  no 
mnllce  at  the  time  of  the  killing,  why  then 
I  charge  you  that  it  would  be  involuntary 
manslaughter  in  the  commission  of  an  un- 
lawful act" 

This  charge  not  only  gave  all  contended 
for  by  the  plaintiff  in  error,  but  was  really 
more  favorable  than  the  defendant  had  any 
right  to  expect;  for  It  would  have  permitted 
the  Jury  to  acquit  the  defendant  and  Justi- 
fy him  in  the  killing  for  the  use  of  mere 
words.  The  error  in  the  charge  was  prej- 
udicial to  the  state,  and  not  to  the  defend- 
ant. The  phrase  to  which  exertion  is  taken, 
that  "such  killing  would  be  voluntary  man- 
slaughter, unless  Justified,"  Instead  of  exclud- 


ing Involontary  manslaughter  from  the  con- 
sideration of  the  Jury,  as  assigned,  is  fuU/ 
explained' and  referred  to  in  the  very  full 
charge  upon  the  subject  of  involuntary  man- 
slaughter delivered  by  the  court 

5.  The  complaint  made  in  the  fifth  ground 
of  the  motion  is  that  the  court,  in  the  charge 
upon  which  error  is  assigned,  excluded  from 
the  Jury  the  law  of  Involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act, 
under  the  evidence  in  the  case.  Boiled  down, 
it  Is  nothing  but  a  complaint  that  the  law  of 
involuntary  manslaughter  was  not  charged 
in  Immediate  connection  with  the  cliarge  as- 
signed as  error.  As  stated  above,  the  Judge 
instructed  the  Jury  on  each  grade  of  homi- 
cide clearly,  fairly,  fully,  and  in  accordance 
with  the  law,  and  so  carefully  called  the  at- 
tention of  the  Jury  to  the  distinctions  to  be 
drawn  that  this  assignment  of  error  is  in  our 
Judgment  absolutely  without  merit.  Sum- 
ming up  all  the  different  points  made  by  the 
plaintiff  in  error,  an  inspection  of  the  charge 
as  a  whole  discloses  the  fact  that  each  and 
all  of  them  are  answered  by  the  presentation 
to  the  Jury  of  every  principle  Insisted  upon 
by  him,  except  that  the  Judge  very  properly 
did  not  charge  upon  the  weight  to  be  given 
to  threats;  and,  in  the  absence  of  a  proper 
request  upon  that  subject,  the  omission  to 
present  it  to  the  Jury  is  not  reversible  error, 
under  the  facts  of  this  case. 

6.  The  plaintiff  in  error  farther  insists  that 
he  is  entitled  to  a  new  trial  on  account  of  the 
following  language  of  the  court,  used  In 
charging  the  jury:  "As  honest,  upright  men, 
you  take  this  case.  You  have  the  Interests  of 
society  on  one  hand,  and  you  have  the  In- 
terest of  defendant  on  the  other;  and  as 
honest,  good  men,  men  who  love  liberty,  men 
who  love  society,  men  who  love  law  and  or- 
der, decide  this  case  according  to  the  evidence 
and  the  law  as  given  you  In  charge  by  the 
court."  After  a  review  of  the  very  impartial 
charge  in  this  case,  with  which  the  Jury 
could  not  have  failed  to  be  impressed,  we  are 
constrained  to  consider  criticism  of  this  por- 
tion of  the  charge  as  hypercritical.  It  Is  not 
necessary  for  a  Judge  to  refer  to  the  impor- 
tance of  the  case  In  his  charge  to  the  jury; 
but  the  propriety  of  doing  so  Is  purely  a  mat- 
ter of  discretion,  and  he  cannot  be  held  to 
have  erred  unless  in  such  remarks  there  Is 
contained  a  misstatement  of  the  law,  or  such 
an  utterance  as  is  calculated  to  prejudice  the 
minds  of  the  Jury  against  the  accused.  The 
statement  by  the  Judge  that  the  jury  had  tha 
interests  of  society  on  one  hand,  and  the  In- 
terest of  the  defendant  on  the  other,  does 
not,  without  a  forced  construction,  not  to  be 
drawn  from  the  absolutely  fair  and  impartial 
charge  preceding  it,  necessarily  imply  that 
the  Interests  of  society  were  antagonistic  to 
the  interests  of  the  defendant  It  is  not  un- 
like the  statement,  very  frequently  made  by 
trial  judges,  of  the  names  of  the  parties 
to  the  case.    It  Is  not  very  dissimilar  to  the 
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opening  remarks  of  the  charge  of  the  ooort  in 
Cobb  T.  State,  27  6a.  681,  to  which  no  excei>- 
tion  was  talcen.  In  Akridge  ▼.  Noble,  114  Oo. 
9o0,  41  8.  E.  78,  It  was  expressly  held  that  It 
is  not  erroneoiis  for  the  jndge  to  call  the  at- 
tention of  the  jury  to  tlie  fact  tliat  they  have 
token  an  oath  to  try  the  case  according  to  the 
evidence  and  the  law  as  glvaa  them  In  the 
charge  by  the  court,  and  that  they  cannot 
set  np  any  ideas  of  their  own  in  reference  to 
the  law  of  the  case,  In  opposition  to  the 
cbaige  of  the  conrt  In  Beck  t.  State,  76 
6a.  472,  complaint  was  made  that  the  conrt 
erred  In  charging  the  Jury  to  take  the  case 
without  any  desire  to  convict  an  innocent 
man  or  to  acquit  a  guilty  one,  but  with  the 
sole  purpose  of  vindicating  the  law  and  find- 
ing the  truth  of  the  case;  and  the  Supreme 
Court  held  that  there  was  no  error  In  this 
part  of  the  charge — that  "it  is  the  duty  of  the 
jury  to  vindicate  the  law." 

It  will  t>e  noticed  that  the  closing  instruc- 
tion of  the  court  was  that  the  jury  should 
"decide  the  case  according  to  the  evidence, 
and  the  law  as  given  you  In  charge  by  the 
conrt"  The  first  and  second  assignments  of 
error  are  that  the  verdict  was  contrary  to 
the  evidence,  without  evidence  to  support  it, 
and  against  the  weight  of  the  evidence.  In 
oar  view  the  plaintiff  in  error  iias  no  reason 
(or  complaint,  upon  these  grounds,  which  we 
are  authorized  to  consider.  The  evidence  ful- 
1;  anstalns  the  verdict,  though  the  Jury,  un- 
der the  charge  of  the  court,  would  have  been 
justified  In  finding  a  verdict  for  involtmtary 
manslaughter  of  either  grade,  or  in  acquitting 
the  accused.  This  court  cannot  consider  the 
qnestion  of  evidence,  unless  for  want  of  evi- 
dence a  verdict  Is  contrary  to  law. 

Judgment  affirmed. 


STARNES  et  al.  v.  ATLANTA  POLICE  RE- 
LIEF ASS'N.    (No.  277.) 
(Conrt  of  Appeals  of  Georgia.    June  26,  1907.) 

1.  Benbficiaz,    Associations— Membftbship— 
fobferrubb — nonpatxert  of  dues. 

Where  the  constitution  of  a  relief  associa- 
tioQ  provides  that  "no  member  shall  be  entitled 
to  benefits  who  has  not  paid  daes  and  assess- 
nenta  in  advance,"  and  that  "any  member 
whose  dnea  remain  unpaid  for  two  months  shall 
be  dropped  from  the  roll  and  lose  nil  claim  to 
membership,"  neither  of  these  results  will  ipso 
facto  amount  to  a  forfeitare  of  the  benefits. 
There  must  l>e  some  judicatory  or  affirmative 
action  by  the  association,  declaring  the  mem- 
ber suspended  or  expelled. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Beneficial  Associations,  {  15.] 

2.  Same. 

Where  the  secretary  of  the  association  lias 
limply  marked  the  defaulting  member  as  "sus- 
pended," this  does  not  amount  to  affirmative 
action  of  the  association. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  6,  Beneficial  Associations,  |  15.] 

3.  Sauk. 

Where  the  association  has  entered  upon  its 
Biinntes  an  order  declaring  a  member  dropped 
as  "being  two  montlis  in  arrears  with  his  dues 
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to  the  association,"  such  order  will  be  ineffect- 
ive and  inoperative,  unless  at  that  time  the  dues 
of  the  member  have  remained  unpaid  for  two 
months. 

4.  Save. 

Where  the  son  for  some  months  paid  to  the 
proper  officer  of  the  association  his  father's 
memlMrship  dues,  which  were  accepted  by  such 
officer,  the  actual  bona  fide  tender  thereafter 
by  the  son  of  his  father's  dues  as  such  member 
to  said  officer,  who  declined  positively  to  receive 
them,  prevented  a  forfeiture  of  the  member- 
ship for  nonpayment  of  dues;  and  where  such 
tender  has  been  made,  and  so  declined,  the  ten- 
der need  not  be  repeated  to  prevent  a  forfeiture. 

5.  Sams  —  BBRxnciABiBS  —  "FAiaLT"      Db- 
nnso. 

The  word  "family,"  used  in  the  constitu- 
tion of  a  benefit  association  to  designate  the 
class  to  which  the  beneficiaries  must  belong, 
includes  any  relative  who  lives  with  tlie  mem- 
ber and  who  la  dependent  upon  him,  or  with 
whom  the  member  lives  and  by  whom  he  is 
supported  and  cared  for,  at  the  time  of  his  death. 
The  majority  of  this  court  gives  to  the  word 
"family"  a  broader  definition  than  the  one 
just   Indicated. 

6.  Same— Con STiTDTiOH  and  Bt-Laws— Con- 
struction. 

Courts    should    construe    the    constitution 
and  by-laws  of  a  relief  association  liberally,  to 
effect  its  benevolent  purpose,  and  not  so  as  to 
defeat  such  purpose. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  A.  Stames  and  others  against 
the  Atlanta  Police  Relief  Association.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Reversed. 

J.  W.  Moore  and  Oordon  &  Branch,  for 
plaintiffs  in  error.  J.  L.  Mayson  and  W.  P. 
Hill,  for  defendant  In  error. 


HILL,  0.  J.  This  was  a  suit  by  the  plain- 
tiffs in  error,  as  the  only  heirs  and  members 
of  the  family  of  W.  A.  Stames,  against  the 
Atlanta  Police  Relief  Association.  At  the 
conclusion  of  the  evidence  the  court  directed 
a  verdict  for  the  defendant,  and  to  thia 
judgment  the  plaintiffs  except 

The  following  is  a  substantial  statement 
of  the  evidence : 

W.  A.  Stames  was  a  policeman  of  the  city 
of  Atlanta,  and  in  1898  became  a  member  of 
the  Atlanta  Police  Relief  Association.  On 
October  16,  1904,  be  died.  It  was  admitted 
that  from  the  date  of  his  becoming  a  member 
until  July  6,  1904,  he  continued  to  be  a  mem- 
ber in  good  standing  in  the  association.  It 
was  also  admitted  that  the  plaintiffs  were 
his  only  children  at  the  date  of  bis  death, 
and  that  his  wife  bad  died  in  the  month  of 
June,  1904,  and  that  the  relief  association 
bad  paid  to  him  in  the  early  part  of  October, 
1904,  the  benefit  to  which  he  was  entitled  by 
reason  of  his  wife's  death.  There  was  a  con- 
fiict  In  the  evidence  as  to  the  payment  of 
the  dues  for  the  months  of  July  and  August, 
1904.  It  was  admitted  by  the  secretary  of 
the  association,  whose  duty  It  was  under  the 
by-laws  of  the  association  to  receive  such 
dues,  that  he  received  the  dues^from  the 
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plaintiff  W.  A.  Starnes,  Jr.,  for  the  month  of 
July,  1904,  but  that  he  soon  thereafter  re- 
turned them  to  Starnes,  who  voluntarily 
took  them  back.  The  latter  part  of  this 
statement  was  denied  by  Starnes.  It  was 
conceded  that  the  son  had  been  paying  bis 
father's  dues  for  some  months  before  bis 
death,  and  the  son  testified  that  in  August, 
when  the  monthly  dues  were  to  be  paid,  be 
tendered  to  the  secretary  the  dues  for  that 
month;  that,  aft»  taking  the  $1  for  that 
month,  the  secretary  at  that  time  gave  back 
to  him  $2,  being  the  dues  for  July  and  Au- 
gust, telling  him  that  they  preferred  to  drop 
his  father  from  membership,  because  of  bis 
Immoral  conduct;  that  the  secretary  handed 
the  money  to  him  before  he  made  this  state- 
ment, and  be  at  once  tendered  it  back,  denying 
his  right  to  receive  It,  or  the  secretary's  right 
to  return  It,  but  that  the  secretary  refused 
to  take  it  back.  The  witnesses  for  the  as- 
sociation testified  that  Dr.  Starnes,  the  son, 
agreed  to  take  back  the  dues,  and  asked  that 
his  father  be  dropped  for  nonpayment  of 
dues,  and  not  for  immoral  conduct.  This 
was  denied  by  Dr.  Starnes.  No  dues  were 
paid  or  tendered  for  September  or  October, 
1904,  because,  as  Dr.  Starnes  testified,  the 
secretary  bad  notified  him  that  he  would 
not  receive  any,  If  tendered.  The  minutes  of 
the  association  showed  that  W.  A.  Starnes 
had  been  dropped  from  the  roll  of  member- 
ship August  11,  1904,  because  "two  months 
In  arrears  with  his  dues  to  the  association." 
Article  4  of  the  association  was  introduced 
in  evidence.  The  part  thereof  pertinent  to 
the  subject  of  dues  Is  as  follows: 

"Section  1.  Each  member  shall  pay  to  the 
secretary  $1  dues  each  month  in  advance. 

"Sec.  2.  All  dues  and  assessments  shall  be 
paid  to  the  secretary  by  the  5th  day  of  each 
month.  No  member  shall  be  entitled  to  ben- 
efits who  has  not  paid  dues  and  assessments 
in  advance. 

"Sec.  3.  Any  member  whose  dues  remain 
unpaid  for  two  months  shall  be  dropped 
from  the  roll  and  lose  all  claim  to  member- 
ship." 

The  evidence  was  undisputed  that  W.  A. 
Starnes  and  wife,  during  his  membership  In 
the  association,  bad  lived  with  their  daugh- 
ter, Mrs.  Crist,  for  six  years  prior  to  his 
death;  that  be  went  to  Alabama  to  do  some 
work,  and  after  an  absence  of  several  months 
returned  to  Atlanta  and  went  to  live  with 
his  son,  Dr.  Stnrnes,  where  he  was  support- 
ed and  cared  for  by  said  son  about  one 
month,  when  he  died  at  bis  son's  house.  Ar- 
ticle 5,  section  1,  of  the  constitution,  was  as 
follows:  "On  the  death  of  any  member  the 
sum  of  $1,000  shall  be  paid  to  bis  family, 
each  memt)er  to  be  assessed  $2.50."  It  was 
admitted  that  the  only  members  of  the  fam- 
ily of  W.  A.  Starnes  at  the  date  of  bis  death 
were  the  plaintiffs,  his  three  children,  all 
of  whom  were  of  age,  married,  and  living 
separate  from  their  father,  and  not  depend- 
ent on  him;  but,  as  stated,  at  tbe  date  of  his 


death  be  was  living  with  his  son,  W.  A. 
Starnes,  Jr.,  one  of  the  plaintiffs,  and  at 
tbat  time,  as  claimed,  was  dq>aident  upon 
said  son. 

It  was  insisted  by  the  defendant,  in  sup-  i 
port  of  tbe  motion  to  direct  a  verdict,  tbat 
under  this  evidence  no  legal  verdict  for  tbe 
plaintiffs  could  have  been  found:  (1)  Be- 
cause W.  A.  Starnes  was  not  a  member  of 
tbe  association  at  the  time  of  his  death,  as 
the  evidence  showed  that  he  had  been  drop- 
ped by  formal  action  of  the  association  Au- 
gust 11,  1904,  being  two  months  in  arrears 
with  his  dues  to  tbe  association;  (2)  be- 
cause at  the  time  of  his  death  be  bad  not 
paid  all  dues  and  assessments  in  advance, 
and  was  therefore  not  entitled  to  benefits; 
(3)  l>ecause,  from  tbe  undisputed  evidence, 
tbe  plaintiffs  did  not  constitute  the  "family" 
of  tbe  member,  within  the  meaning  of  tbat 
term  in  the  constitution. 

Under  Civ.  Code  1895,  {  6331,  tbe  court  may 
direct  a  verdict  where  there  is  no  conflict 
in  the  evidence,  and  tbat  introduced,  with  all 
reasonable  deductions  and  inferences  there- 
from, demands  the  verdict  as  directed.  There 
was  decided  conflict  in  the  evidence  on  the 
question  of  the  payment  of  dues.  To  support 
the  direction  of  a  verdict  we  must  assume 
that  the  testimony  of  Dr.  Starnes  was  true, 
but  was  legally  Immaterial.  It  was  ad- 
mitted that  Dr.  Starnes  paid  tbe  dues  to 
the  secretary  June  6th,  thus  continuing  the 
membership  of  his  father  until  July  5th. 
On  August  6th  the  secretary  marked  Starnes 
"suspended,"  and  on  August  11th  thereafter 
tbe  association  dropped  him  from  membership 
as  "being  two  months  In  arrears  with  his 
dues  to  the  association."  But  this  action  of 
the  association  was  unauthorized  by  the  con- 
stitution. The  language  is:  "Any  member 
whose  dues  remain  unpaid  for  two  months 
shall  be  dropped  from  the  roll  and  lose  all 
claim  to  membership."  His  dues  were  ad- 
mittedly paid  up  to  July  5,  1904.  The  as- 
sociation could  not  drop  him  from  member- 
ship for  nonpayment  until  the  dues  had  re- 
mained unpaid  for  two  montbs,  which  would 
not  have  been  the  case  until  September  6, 
1904.  A  member  cannot  be  dropped  immedi- 
ately ut>on  failure  to  pay  dues.  A  definite 
time  of  default  is  fixed.  The  dues  must  be- 
come due  and  "remain  unpaid  for  two  months" 
before  such  action  can  be  taken.  This  la 
tbe  plain,  unequivocal  construction  to  be 
placed  on  these  words.  If  the  construction 
was  doubtful,  we  would  give  to  it  the  con- 
struction which  would  prevent  a  forfeiture. 
In  Warwick  v.  Knights  of  Damon,  107  Ga. 
115,  32  S.  B.  951,  tbe  Supreme  Court  ex- 
presses only  the  universal  and  controlling 
rule  in  holding  that  "forfeitures  are  not 
favored  In  the  law,  and,  in  order  to  work 
a  forfeiture  of  the  rights  of  membership  in 
a  mutual  association,  it  must  clearly  appear 
that  such  was  the  meaning  of  the  contract, 
and  tbe  facts  upon  which  a  forfeiture  is 
claimed  must  be  proved  by  tbe  most  satis- 
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factory  evidence."  The  court,  In  applying 
this  doctrine  to  an  awoclatlon  closely  an- 
alogoua  to  the  one  now  under  consideration, 
declares:  "When  the  rights  of  members  or 
their  beneficiaries  are  InTolved,  by-laws  de- 
claring a  forfeiture  are  to  be  construed  strict- 
ly If  their  validity  is  called  in  question,  and 
liberally  If  it  is  sought  to  bring  such  claimants 
within  their  provisions,  bo  as  to  prevent  a 
forfeiture  In  either  case." 

But,  apart  from  the  order  of  the  associa- 
tion expelling  Stames,  dated  August  11,  1904, 
it  is  Insisted  that  plaintiffs  cannot  recover 
under  section  2  of  article  4  of  the  constitu- 
tion, which  in  express  words  provides  that 
"no  member  shall  be  entitled  to  benefits  who 
has  not  paid  dues  and  assessments  in  ad- 
vance." We  think,  under  the  facts  of  this 
case  as  shown  by  the  plaintiffs,  there  was 
never  a  legal  "suspension"  of  Stames  be- 
cause he  had  not  paid  "dues  and  assessments 
in  advance."  The  plaintiff's  evidence  showed 
a  payment  of  the  dues  for  July  and  August, 
although  returned  after  payment  In  the  man- 
ner described,  and  gave  as  a  reason  for  not 
tendering  the  dues  for  September  and  Octo- 
ber the  positive  declaration  of  the  secretary 
that  he  would  not  accept  them,  if  tendered. 
If  this  testimony  was  true,  all  dues  had  been 
paid  in  law  at  the  date  of  Stames'  death, 
October  16,  1904,  and  he  was  at  that  time 
a  member  In  good  standing.  "Even  where 
the  rules  of  the  association  Indicate  that  such 
nonpayment  of  a  monthly  assessment  by  a 
member  is  a  ground  of  suspension,  a  for- 
feiture of  his  benefits  under  the  certificate 
win  not  result  from  such  nonpayment,  un- 
less there  has  be(>n  some  Judicatory  or  af- 
firmative action  by  the  association  declaring 
the  member  suspended."  Warwick  v.  Knights 
of  Damon,  107  Oa.  115,  82  S.  E.  951.  it 
cannot  be  reasonably  claimed  that  the  act 
of  the  secretary,  August  6,  1904,  In  marking 
Stames  "suspended,"  Is  sufficient  "Judica- 
tory or  affirmative  action  by  the  association." 
No  action  declaring  a  suspension  for  non- 
payment of  dues  or  assessments  was.  ever 
taken  by  the  association.  The  only  action 
of  the  association  expelling  the  member  be- 
cause "his  dues  and  assessments  had  re- 
mained unpaid  for  two  months"  was  that  of 
August  11,  1904,  which  the  evidence  shows 
was  entirely  Ineffective,  because  in  violation 
of  the  constitution  and  unwarranted  by  the 
facts.  We  conclude  that  the  fact  of  member- 
ship at  the  time  of  death  should  have  been 
left  to  be  ifetermlned  by  the  Jury,  and  could 
not  have  been  decided  by  the  court  as  a  mat- 
ter of  law. 

2.  The  main  question,  however,  upon  which 
It  is  said  the  learned  Judge  below  based 
his  Judgment  directing  a  verdict  for  the  de- 
fendant, was  the  opinion  entertained  by 
him  that  the  deceased,  whatever  might  have 
been  his  status  in  reference  to  membership 
In  the  association,  had  no  "family  at  the 
date  of  his  death  to  take  the  benefit."  The 
evidence  showed  that  his  wife  had  died  a 


few  months  before,  and  all  of  his  three 
children,  the  plaintiffs  In  the  suit,  had  mar- 
ried and  had  families  of  their  own,  and 
were  living  In  separate  households  from  their 
father,  and  were  not  dependent  upon  him  for 
support  Article  Q,  section  1,  of  the  consti- 
tution of  the  association  provides:  "On  the 
death  of  any  member  the  sum  of  $1,000  shall 
be  paid  to  his  family,  each  member  to  be 
assessed  $2JS0."  What  is  the  meaning  of 
the  word  "family,"  as  here  used?  The  word 
Is  most  elastic  and  flexible,  either  broad  or 
narrow,  according  to  the  subject-matter  to 
which  it  applies.  In  its  limited  sense  the 
word  "family"  signifies  the  father,  mother, 
and  children.  In  Its  ordinary  acceptation  It 
means  all  the  relatives  who  descended  from 
a  common  progenitor.  In  its  very  restricted 
sense  It  means  husband  and  wife;  father, 
mother,  and  children;  father  and  children; 
mother  and  children;  or  children  forming 
the  same  household.  Some  general  rules  of 
construction  have  been  laid  down  for  our 
guidance  when  the  word  is  used  in  contracts 
of  insurance  by  mutnal  insurance  companies, 
benefit  societies,  and  like  associations. 
"Where,  under  the  contract,  certain  classes 
of  persons  only  may  take  the  fund,  a  broad 
and  liberal  meaning  should  be  given  to  the 
words  in  which  the  classes  are  specified." 
Nlblack,  Benefit  Societies  (2d  Ed.)  t  175- 
"Where  the  word  'family'  has  been  used  to 
designate  the  class  to  which  the  beneficiaries 
must  belong,  the  courts  have  not  generally 
given  it  a  strict  construction,  and  relation- 
ship, either  consanguinal  or  marital,  has  not 
always  been  insisted  uix>n  in  order  to  bring 
one  under  this  class."  8  Am.  &  Bng.  Enc. 
Law  (2d  Ed.)  963;  Carmlcbael  v.  N.  W. 
Mut  Ben.  Ass'n,  51  Mich.  494,  16  N.  W.  87L 
When  we  come  to  consider  the  cases  where 
the  courts  have  construed  the  meaning  of 
the  term  "family,"  we  find,  notwithstanding 
these  general  rules,  great  divergence  of  con- 
struction. Some  courts,  adopting  the  lil)eral 
construction,  have  held  that  the  word  "fam- 
ily" Includes  relatives  by  blood  or  marriage, 
even  when  not  living  In  the  same  household 
with  the  member  or  dependent  on  him  at  the 
time  of  his  death.  In  Tepper  v.  Boyal  Ar- 
canum. 61  N.  J.  Eq.  638.  47  Atl.  460,  88  Am. 
St  Bep.  449,  the  court  holds  that  stepchil- 
dren living  apart  from  the  member  and  in- 
dependent of  him  at  the  time  of  his  death, 
who  had  been  brought  up  In  his  household, 
could  lawfully  be  designated  as  members  of 
bis  "family,"  even  after  they  had  married 
and  left  his  household.  The  court  In  that 
case  construes  the  word  "family,"  as  used  in 
the  constitution  and  by-laws  of  benefit  so- 
cieties, as  including  members  of  the  house- 
hold who.  In  the  usual  course  of  family  de- 
velopment have  separated  themselves  from 
memt>ershlp  In  the  family.  In  Faxon  v. 
Grand  Lodge,  87  111.  App.  262,  it  was  held 
that  the  stepmother  of  a  member,  who  was 
not  living  with  nor  dependent  upon  the  mem- 
ber at  the  time  of  his  death,  was  a  member 
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of  bis  family,  tinder  the  meaning  of  that 
term  as  used  in  the  constitution  and  by-laws 
of  the  lodge;  she  being  the  only  surviving 
member  of  his  family.  For  substantially 
similar  rulings,  see  Lane  v.  Lane,  99  Tenn. 
639,  42  S.  W.  1058;  Norwegians'  Old  Peo- 
ple's Home  Society  v.  Wilson,  176  111.  94,  62 
N.  E.  41 ;  Hosmer  v.  Welch,  107  Mich.  470,  65 
N.  W.  280,  67  N.  W.  504 ;  Wilson  v.  Cochran, 
81  Tex.  677,  98  Am.  Dec.  553;  Hofman  v. 
Grand  Lodge,  73  Mo.  App.  47;  Ferbrache  v. 
Grand  Lodge,  81  Mo.  App.  268 ;  Klotzv.  Klotz 
(Ky.)  22  a  W.  551.  Other  courts,  following 
the  view  of  Lord  Kenyon  In  King  t.  In- 
.habltants  of  Darlington,  4  Term  Rep.  800, 
have  given  to  the  word  "family"  a  restricted 
meaning.  "In  common  parlance,"  said  Lord 
Kenyon,  "the  family  consists  of  those  who 
live  under  the  same  roof  with  the  pater 
famllias;  those  who  form  (If  I  may  use  the 
expression)  his  fireside.  But,  when  they 
branch  out  and  become  the  heads  of  new 
establishments,  tb^  cease  to  be  a  part  of 
the  father's  family."  Similar  constructions 
of  the  word  "family,"  when  used  in  the 
charter  or  by-laws  of  benefit  societies,  will  be 
found  in  the  following  cases:  Elsey  t.  Odd 
Fellows'  Association,  142  Mass.  224,  7  N. 
E.  844;  Tyler  t.  Odd  Fellows'  Association, 
145  Mass.  134,  13  N.  E.  360 ;  Roco  v.  Green, 
60  Tex.  483;  Brewer  v.  Supreme  Lodge,  87 
Mo.  App.  614;  Zimmerman  t.  Franke,  34 
Kan.  650,  9  Pac.  747. 

From  a  most  careful  study  of  confiictlng 
authorities,  I  deduce  the  following  as  the 
sound  rule  of  construction :  Where  the  word 
"family"  is  used  to  designate  the  class  who 
shall  receive  the  benefit,  any  relation  who  is 
living  with  and  dependent  upon  the  member, 
or  with  whom  the  member  ia  living  and  upon 
whom  he  is  dependent,  at  the  date  of  his 
death,  is  within  the  designated  class  and  en- 
titled to  the  benefit  This  combines  the  fam- 
ily relation  with  the  fact  of  dependence,  both 
of  which,  I  think,  should  exist  in  such  cases. 
The  construction  of  this  word  in  the  consti- 
tution of  the  association,  Insisted  upon  by 
the  able  attorney  for  the  association,  as 
meaning  wife  and  dependent  minor  children, 
or  wife,  or  dependent  minor  children,  is  en- 
tirely too  narrow,  and  defeats  the  benevolent 
purpose  of  the  association.  There  might  be 
cases  where  the  member's  family  consisted  of 
adult  children  dependent  upon  him,  or  where 
the  member  himself  was  dependent  upon 
adult  children,  who  took  care  of  him  and 
paid  his  dues.  Surely  in  such  cases  it  would 
be  unreasonable  to  hold  that  the  benefit  failed 
because  there  was  no  one  to  take  it  In 
our  opinion,  the  constitution  and  by-laws  in 
these  associations  should  be  construed  by  the 
courts  so  as  to  effect  their  benevolent  ob- 
ject, and  not  to  defeat  that  object  There 
was  some  evidence  in  this  case  from  which 
the  Jury  could  have  inferred  that  the  son 
had  paid  the  dues  of  his  father  to  the  as- 
sodation  for  some  months,  .and  that  at  the 
dat«  of  his  father's  death  he  was  living  with 


and  was  being  supported  by  the  son.  We 
think  he  was  entitled  to  have  these  questions 
of  fact  determined  by  the  Jury,  and  that  a 
direction  of  a  verdict  against  him  was  er- 
roneous. 
Judgment  reversed. 

RUSSELL  and  POWELL,  JJ.  (specially 
concurring).  With  the  result  reached,  and 
with  most  of  what  is  said  by  the  Chief  Judge 
In  the  opinion  filed  by  him,  we  fully  con- 
cur. However,  we  think  that  the  word  "fam- 
ily" should  be  given  an  even  broader  mean- 
ing than  he  has  given  it  Upon  the  theory, 
well  recognized  by  the  courts  in  dealing  with 
Insurance  and  similar  beneficial  contracts, 
that  a  death  benefit  bought  and  paid  for  by 
a  person  in  life  should  not  fail  upon  his 
death  for  lack  of  a  beneficiary  competent 
to  take,  no  hesitancy  has  been  shown,  in  the 
construction  of  such  contracts,  in  giving  great 
elasticity  to  the  meaning  of  words,  where 
necessary  to  do  so  in  order  to  find  a  bene- 
ficiary. Such  a  rule  of  construction  is  de- 
sirable from  the  standpoints  both  of  the  In- 
surer and  of  the  insured.  One  of  the  chief 
objections  hitherto  made  against  fraternal  in- 
surance is  that  it  does  not  offer  freedom  in 
the  designation  of  beneficiaries,  and  that  the 
member  is  liable  to  pay  for  insurance  which 
can  never  be  collected,  by  reason  of  some 
strict  and  technical  construction  of  the  limi- 
tations Imposed  as  to  who  shall  be  a  bene- 
fldary.  The  result  of  a  course  of  Judicial 
construction  which  liberally  construes  such 
contracts,  so  as  to  make  it  more  certain  that 
the  benefits  bought  will  reach  some  person 
or  persons  whom  the  member  would  really 
wish  such  benefits  to  reach,  is,  therefore,  to 
give  popularity  to  this  form  of  insurance. 
In  such  contracts  the  word  "family"  has  been 
most  liberally  extended,  wherever  necessary 
to  eftectuate  the  beneficial  purpose.  It  Is  a 
word  which  must  vary  In  meaning  according 
to  the  conditions  surrounding  the  member  at 
the  date  of  his  death.  From  a  review  of  the 
decisions  we  deduce  the  following  order  of 
precedence  which  should  ordinarily  be  ob- 
served In  determining  who  are  entitled  to 
take  under  the  words  "family  of  the  mem- 
ber," or  similar  designations:  (1)  Wife  and 
umnarried  children,  minor  or  adult;  or,  if 
no  unmarried  children,  (2)  wife  alone;  or, 
if  no  wife,  (3)  unmarried  children  alone;  or, 
if  no  wife  and  no  unmarried  children,  (4) 
persons '  related  by  consanguinity  or  a£Bnity, 
living  with  the  member  in  the  same  house- 
hold ;  or,  if  none  of  these,  (6)  any  person  re- 
lated by  consanguinity  or  affinity  upon  whom 
the  member  is  dependent ;  or  (6)  any  person 
related  by  consanguinity  or  aflanity,  depend- 
ent on  and  supported  by  the  member;  or, 
if  none  of  these,  (7)  married  children,  irre- 
spective of  dependency ;  or.  If  none  of  these, 
(8)  father,  mother,  brothers  and  sisters,  irre- 
spective of  active  household  connection  and 
Irrespective  of  the  question  of  dependence; 
and  in  some  instances  ^aa  even  further  ex- 
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tension  may  be  made,  If  necessary,  In  order  | 
to  find  a  beneficiary.    The  exl!stence  of  tbe  | 
benefit  connotes  a  contemplated  beneficiary, 
and  tb*  law  will  find  one,  if  possible. 


DURANT  LUMBER   CO.   v.   SINCLAIR 

LUMBER  CO.    (No.  363.) 

(Court  of  Appeals  of  Georgia.    June  26,  190T.) 

1.  OocBTB  —  8tn»Bnat  Coubt  —  Tbah8»«k  or 

CavSBB    to    CoUVZ    or    AfFS^U-^UBiSOIO- 

noN. 

Although  the  Court  of  Appeals  came  in- 
to existence  on  October  12,  1906,  the  Supreme 
Court  retained  jurisdiction  of  writs  of  error 
from  city  courts  until  January  1,  1907;  and 
it  still  has  Jorisdiction  In  such  cases,  to  tbe 
extent  that  It  may  cause  them  to  be  filed  and 
transferred  to  this  court. 

2.  ASSIGNMBNTB  —  ACTIOKB      BT     ASSIGN** — 

Pabties— Pi.AiRTiirM  —  Pebsons    Entitled 

TO    SrE— SET-OJT   and  ConNTKBCLAIM. 

One  who,  having  bought  the  business  of 
another,  fills  an  order  sold  by  the  latter  to  a 
third  person,  cannot  maintain  in  his  own  name 
a  suit  against  such  third  peison  apon  the  con- 
tract of  sale. 

(a)  In  such  a  case  he  may  sue  in  the  name  of 
his  predecessor  in  business,  with  himself  as 
usee. 

(b)  In  that  event  the  defendant  may  set  oS 
counter  demands  existing  in  his  favor  against 
the  nominal  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  J  206;  vol.  40,  Principal 
and  Agent,  Sf  513,  520.1 

3.  Sauis— Evidence — Sufficiency. 

The  evidence  was  insufficient  to  show  a 
contract  between  the  plaintiff  and  the  defend- 
ant. 

4.  Sr-Off  and  ConnTKBOLAnt— Pabtijes  to 

and  MUTUAI.ITT   OF  OSOBS-DEMANDS. 

While  an  undisclosed  principal  may  sue 
apon  a  contract  made  with  his  agent,  yet  the 
opposite  party  to  the  contract  will  be  entitled 
to  set  off  any  claim  he  may  have  against  the 
agent. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Valdosta;  O. 
M.  Smith,  Jndge. 

Action  by  the  Sinclair  Lnmber  Company 
against  the  Durant  Lumber  Company.  Judg- 
ment tor  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Jasl  M.  Johnson  and  A.  J.  Little,  for  plaln- 
tltr  in  error.  O.  A.  Whitaker,  for  defendant 
In  error. 


POWELL,  J.  The  Dnrant  Lumber  Com- 
pany bought- a  car  load  of  lumber  from  one 
Wells,  who  was  operating  a  mill  business. 
Tbe  Sinclair  &  Slmms  Lumber  Company  cut 
the  lumber,  and  shipped  It  The  Sinclair  & 
Simms  Lumber  Company,  which,  for  conven- 
ience, we  will  herein  call  the  "Sinclair  Com- 
pany," brought  suit  in  Its  own  name  against 
the  Durant  Lumber  Company,  which  herein 
we  will  likewise  call  the  "Durant  Company." 
For  original  answer  the  defendant  filed  a 
general  denial  of  the  paragraph  of  tbe  peti- 
tion alleging  Indebtedness  upon  the  account 
To  meet  a  contention  of  tbe  plaintiff  that 
Wells  was  acting  as  agent  of  the  Sinclair  \ 


Company  In  making  the  contract,  tbe  defend- 
ant filed  an  amendment  to  tbe  answer,  in 
which  he  set  up  that.  If  Wells  was  agent  of 
the  plaintiff,  the  defendant  had  no  knowl- 
edge of  the  fact,  that  Wells  was  Indebted  to 
tbe  defendant,  and  that  as  to  the  remain- 
der of  the  money  beyond  Wells'  indebted- 
ness to  the  defendant.  It  had  been  paid  Into 
court  under  a  garnishment  proceeding  Insti- 
tuted against  Wells  by  one  of  his  creditors. 
It  appears  from  the  evidence  that  shortly 
after  Wells  made  the  contract  of  sale  be 
■old  out  his  business  to  the  Sinclair  Com- 
pany. The  contention  of  the  plaintiff  is  that 
before  the  lumber  was  cut,  Wells  notified 
tbe  Durant  Company  of  this  fact,  and  that 
Wells,  as  the  agent  of  tbe  plaintiff,  made  a 
new  contract,  whereby  the  plaintiff  was  to 
cut  it  Instead  of  him.  Tbe  defendant  de- 
nied that  it  bad  any  Intimation  that  Wells 
had  sold  out,  or  that  the  Sinclair  Company 
was  to  cut  the  lumber,  until  after  it  had 
been  shipped.  Upon  this  point  the  plaintiff's 
case  rests  solely  upon  tbe  following  testi- 
mony of  Wells:  "I  did  tell  blm  [Durant]  of 
the  sale  a  day  or  two  after  it  was  made,  and 
before  this  lumber  was  cut  that  Is  sued  for. 
I  told  Mr.  Durant  that  I  had  sold  out,  and 
that  the  Sinclair  &  Slmms  Lumt>er  Company 
would  have  to  fill  the  balance  of  their  or- 
ders U  they  were  filled;  that  I  had  nothing 
more  to  do  with  them.  That  was  t>efor« 
tl)l8  lumber  was  cut.  Don't  remember  what 
Mr.  Durant  said  about  that;  only  he  said 
he  wanted  his  orders  filled.  I  was  manag- 
ing the  business  of  the  Sinclair  &  Slmms  Lum- 
ber Co.  Q.  You  say  that  Just  a  few  days 
after  yon  sold  ont  to  the  Sinclair  ft  Slmms 
Lnmber  Company  you  put  Mr.  Durant  on 
notice?  A.  Yes,  sir;  I  came  np  here  in  a 
day  or  so  after  I  had  sold  ont,  and  told  him 
that  I  bad  sold  out  I  told  him  in  that  con- 
versation that  I  would  be  with  the  Sinclair 
&  Slmms  Lumber  Company.  Q.  Was  tbere 
anything  said  between  you  and  Mr.  Durant 
about  the  Sinclair  ft  Slmms  Lumber  Com- 
pany continuing  to  cut  for  him?  A.  Well, 
be  said  he  wanted  his  old  orders  filled,  that 
be  bad  placed  bis  orders,  and  be  wanted  them 
filled.  I  told  him  that  I  did  not  have  any- 
thing to  do  with  them,  that  was  with  the 
Sinclair  &  Slmms  Lumber  Company.  Q. 
What  did  be  say  In  that  connection?  A.  He 
said  that  he  wanted  tbem  filled."  Tbere  was 
evidence  of  an  Indebtedness  existing  from 
Wells  to  tbe  Durant  Company  at  the  time 
that  the  order  was  taken  and  at  the  time  it 
was  filled.  On  this  point  the  court  charged 
the  jury:  "The  defendant  in  this  case  could 
not  take  this  car  of  lumber  (even  if  Wells 
was  tbe  agent  and  he  dealt  with  him  in 
ignorance  of  his  being  the  agent  and  tbe 
other  parties  the  principals),  and  place  any. 
part  of  it  to  the  payment  of  the  account  due 
by  W.  E.  Wells  to  blm  which  existed  prior 
to  this  time,  or  any  other  account,  except  pay- 
ment of  money  on  this  particular  car;  and 
they  don't  claim  in  this  case^to  have|  paid 
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any  money  on  thU  particular  car,  except  as 
paid  In  coort,  and  there  Is  no  evidence  to 
jnstlfy  a  yerdlct  In  favor  of  the  defendant 
on  the  question  of  payment,  and  It  resolved 
Itself  down  to  this  one  question  In  the  case, 
and  there  Is  hut  one  question  yon  are  to  de- 
cide, and  that  is  whether-  or  not  the  ship- 
ment of  this  car  of  Inmber  by  plaintiffs  in 
this  case  to  defendants  was  authorized  by 
defendants."  The  verdict  was  In  the  plain- 
tiff's favor.  To  the  overruling  of  the  mo- 
tion for  a  new  trial  the  defendants  filed  a 
bill  of  exceptions,  which  was 'signed  Decem- 
ber 13,  1906,  and  filed  In  the  office  of  the 
clerk  of  the  Supreme  C!ourt  on  December  22, 
1006.  After  Janoary  1.  1907,  the  case,  hav- 
ing originated  in  a  city  court,  was  trans- 
ferred by  the  Supreme  Court  to  this  court 
The  defendant  in  error  has  filed  a  motion  to 
dismiss  the  writ  of  error,  on  the  grounds 
that  on  December  13,  1906,  the  Court  of  Ap- 
peals had  exclusive  Jurisdiction  of  cases  aris- 
ing in  city  courts,  and  the  writ  of  error 
signed  that  day  was  made  returnable  to  the 
Supreme  Court;  also  that  on  that  date  the 
Supreme  Court  had  no  Jurisdiction  to  oiter- 
tain  writs  of  error  from  city  courts;  that 
the  Supreme  Court,  being  without  Jurisdic- 
tion, had  no  power  to  transfer  the  case. 

1.  We  will  first  dispose  of  the  motion  to 
^smiss  the  writ  of  error.  It  is  ill  founded. 
By  the  constitutional  amendment  of  1906 
(Acts  1906,  p.  24)  the  Supreme  Court  retain- 
ed Jurisdiction  of  writs  of  error  from  city 
courts  until  January  1,  1907.  Express  power 
was  also  conferred  on  that  court  to  transfer 
snch  cases  of  the  class  mentioned  as  were 
pending  therein  on  January  1,  1907,  to  the 
Court  of  Appeals.  Even  now,  by  virtue  of 
another  provision  of  the  same  constitutional 
amendment,  the  Supreme  Court  may  enter- 
tain Jurisdiction  of  writs  of  error  In  cases 
not  reviewable  by  that  court,  to  the  extent 
of  transferring  them  to  the  Court  of  Appeals, 
"and  the  Court  of  Appeals  shall  try  the 
cases  so  transferred."  A  writ  of  error  which 
Is  made  returnable  to  the  Supreme  Court, 
when  it  should  be  made  returnable  to  the 
Court  of  Appeals,  Is  not  void.  The  framers  of 
the  constitutional  amendment  wisely  made 
provision  for  such  cases;  for,  although  fre- 
quently there  is  doubt  as  to  which  court  has 
the  Jurisdiction,  the  writ  of  error  may  in  all 
cases  be  filed  in  the  Supreme  Court,  and,  if 
that  court  finds  that  the  case  is  within  the 
Jurisdiction  of  the  Court  of  Appeals,  it  will 
be  transferred.  This  motion  to  dismiss  arises 
from  a  misconception  of  our  ruling  in  Gaines- 
ville Midland  By.  v.  Jackson,  1  Oa.  App.  682, 
57  S.  B.  1007.  While,  as  held  in  that  case, 
the  Court  of  Appeals  came  into  existence  Oc- 
tober 12,  1006,  yet  this  in  no  wise  interferes 
with  the  powers  reserved  to  the  Supreme 
Court,  under  the  constitutional  amendment 
creating  this  court 

2.  The  Judgment  must  be  reversed.  Cer- 
tainly the  Sinclair  Company  could  not  sue 
in  its  own  name  ujpon  the  original  contract 


between  Wells  and  the  Darant  Company; 
for  he  was  not  the  agoit  of  the  Sinclair 
Company  when  that  contract  was  made.  It 
might  have  maintained  a  suit  In  the  name 
of  Wells  for  Its  use,  but  the  defendant  would 
have  been  entitled  to  the  protection  of  all 
the  defenses  It  might  have  had  against  Wells. 
Atlantic  Coast  Line  R.  Co.  v.  Hart  Lumber 
Co.,  58  S.  E.  316. 

3.  Nor  was  there  sufficient  evidence  of  a 
subsequent  new  contract  whereby  the  de- 
fendant bought  ftom  the  Sinclair  Company, 
through  Wells  as  its  agent  The  evidence 
upon  which  the  plaintiff  must  rely  to  es- 
tablish that  contention  is  set  out  above  It 
shows  that  Wells  notified  the  defendant  that 
be  had  sold  his  sawmill  to  the  plaintiff,  and 
that  if  the  lumber  was  cut  the  plaintiff 
would  have  to  cut  it  Nowhere  does  Wells 
say  that  the  Durant  Company  agreed  to  sur- 
render its  contract  with  him  and  to  make  a 
new  purchase  from  the  Sinclair  Company; 
but  he  says  that  Mr.  Durant  replied  that  "he 
wanted  his  old  order  filled,  that  he  had  plac- 
ed his  orders,  and  wanted  them  filled."  The 
words  quoted  are  apt  for  the  expressing  of 
the  idea  that  Durant  Insisted  on  Wells'  com- 
plying with  his  contract  even  though  it  were 
necessaiy  for  him  to  get  some  one  else  to  cut 
the  lumber,  and  Inept  to  express  the  idea 
that  a  direct  pprchase  by  the  Durant  Com- 
pany from  the  Sinclair  Company  was  con- 
templated. 

4.  But  even  conceding  that  the  plaintiff's 
evidence  was  such  as  to  show  that  Wells 
contracted  with  the  defendant  as  the  agent 
of  Sinclair  Company,  yet  since  the  defoidant 
denied  any  knowledge  of  the  agency  until 
after  the  shipment  was  made*  the  court's 
Instructions  quoted  above  were  erroneous. 
While  an  undisclosed  principal  may  sue  upon 
a  contract  made  with  his  agent  yet  the  op- 
posite party  to  the  contract  will  be  entitled  to 
set  off  any  claim  he  may  have  against  the 
agent  and  not  merely  such  claims  as  arise  out 
of  the  particular  contract  in  question.  Ruan 
v.  Gunn,  77  Ga.  53 ;  Rosser  v.  Dardm,  82  Ga. 
210,  7  S.  E.  919,  14  Am.  St  Rep.  1S2. 

Judgment  reversed. 


GOLDSMITH  t.   STATB.    (No.  267.) 

(Court  of  Appeals  of  Georgia.    July  10,  1007.) 

Cbimirai.  Law— Accusation— Auxnduxnt. 

A  solicitor  of  a  city  court  may  amend  aa 
accusation  in  that  court  at  any  time  before  the 
defendant  therein  has  pleaded  to  the  merita, 
provided  the  affidavit  of  the  prosecator  will 
legally  support  the  aocnsation  as  amended,  nn- 
leas  snch  amendment  i*  forbidden  by  the  act 
creating  such  city  court    - 

fEd.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  14,  Criminal  Law,  f  433V^.] 

(Syllabus  by  the  Court) 

Error  from  City  C!ourt  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

John  Goldsmith  was  convicted  of  crime, 
and  brings  error.    Affirmedi^  ■ 
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Isaac  8.  Peebles,  Jr.,  and  Wallace  B.  Pierce, 
for  plaintiff  in  error.  Jas.  C.  C.  Black,  Jr., 
Sol.,  and  John  M.  Graham,  for  the  State. 

RUSSELL,  J.  The  6b\j  assignment  of  er- 
ror to  be  passed  upon  in  this  case  is  the  com- 
plaint that  the  court  erred  in  allowing  the 
accusation  against  the  plaintiff  In  error  to 
be  amended,  and  In  refusipg  to  quash  It 
The  amendment  was  permitted  before  the 
defendant  pleaded,  and  it  consisted  In  chang- 
ing the  ownership  of  a  pistol  alleged  to  have 
been  stolen  and  of  the  bouse  In  which  It  was 
said  to  hare  been  contained.  The  question 
Is  thus  squarely  presented  whether  the  solici- 
tor of  the  city  court  of  Richmond  county  has 
the  right  to  amend  an  accusation  originat- 
ing In  that  court  and  based  upon  an  affi- 
davit of  a  prosecutor;  and.  If  so,  under 
what  circumstances  can  such  amendment  be 
allowed.  The  thirty-second  section  of  the 
act  creating  the  city  court  of  Richmond  coun- 
ty provides:  "Defendants  in  criminal  cases, 
where  the  prosecution  originates  in  said  city 
court,  or  where  such  defendants  are  bound 
over  to  said  city  court  by  any  justice  of  the 
peace  or  notary  public,  shall  be  fried  on 
written  accusations,  setting  forth  plainly  the 
offense  charged,  founded  on  affidavit  con- 
taining the  name  of  the  accuser,  and  signed 
by  the  solicitor  of  said  court.  The  proceed- 
ings, after  accusation,  shall  conform  to  the 
rules  governing  in  the  superior  court,  except 
there  shall  be  no  Jury  trial,  unless  demanded, 
as  hereinbefore  provided,  by  the  accused.  In 
all  cases  tried  upon  accusations,  the  offense 
shall  be  therein  charged  with  the  same  par- 
ticularity, both  as  to  the  matter  of  form  and 
substance,  as  is  required  by  the  laws  and 
rules  of  criminal  pleading  to  be  observed  In 
bills  of  indictm^it  in  the  superior  courts." 
Acts  1880-1881,  p.  580.  The  plaintiff  In  er- 
ror Insists  upon  the  latter  portion  of  the 
section  that  the  proceedings  after  accusation 
shall  conform  to  Hhe  rules  governing  the  su- 
perior courts,  and  the  offense  shaH  be  charg- 
ed with  the  same  particularity  as  is  required 
to  be  observed  in  bills  of  Indictment  in  the 
superior  court 

We  confess  that  the  determination  of  the 
^estlon  Is  not  without  some  difficulty,  In 
view  of  the  language  of  the  act  which  we 
have  quoted,  if  considered  alone  and  with- 
out reference  to  the  difference  between  the 
word  "accusation"  (as  used  with  special  ref- 
erence to  a  city  court,  and  not  considered  in 
a  generic  sense)  and  an  indictment  There 
is,  however,  a  marked  difference  between  ac- 
cusation and  an  indictment,  which  would 
furnish  reasons  for  allowing  an  accusation 
to  be  amended,  while  an  Indictment  cannot 
be  except  by  the  grand  jury  Itself  before  the 
defendant  pleads.  The  Indictment  is  found 
upon  the  oaths  of  a  grand  jury,  whereas  an 
accusation  in  a  aty  or  a  county  court  Is  based 
upon  the  affidavit  of  the  prosecutor;  and,  if 
the  affidavit  of  the  prosecutor  is  not  amend- 


ed, the  analogy  between  the  two  Is  complete, 
although  an  indictment  cannot  be  amended. 
An  accusation  is  the  equivalent  of  the  com- 
mon-law "information";  and  we  apprehend, 
therefore,  that  when  the  act  says  that  the 
proceedings  after  the  accusation  shall  con- 
form to  the  rules  governing  In  the  superior 
court  the  Legislature  Intended  to  refer  to 
the  accusation  as  It  stands  when  the  defend- 
ant is  finally  put  upon  trial,  and  not  to  pre- 
clude the  right  of  amending  the  accusation, 
either  to  make  It  conform  to  the  affidavit  on 
which  It  Is  based  or  to  amplify  the  charge 
contained  In  the  affidavit,  so  as  to  comply 
with  the  requirement  of  the  act  as  to  the 
particularity  with  which  the  charge  should 
be  set  forth.  We  are  satisfied  that  this  Is 
the  proper  construction  to  be  given  the  sec- 
tion of  the  act  creating  the  city  court  of 
Richmond  county,  above  quoted.  It  clearly 
appears  from  the  following  decisions:  In 
Gordon  v.  SUte,  102  Ga.  079,  20  8.  B.  446, 
Mr.  Justice  Cobb  said:  "The  term  [accusa- 
tion], as  used  In  our  law  in  reference  to 
trials  in  courts  having  jurisdiction  of  mis- 
demeanor cases,  Is  but  the  equivalent  of  an 
information  at  common  law."  And  Justice 
Fish,  speaking  for  the  court  In  Wright  v. 
Davis,  120  Ga.  676,  48  8.  Bl.  173,  says:  "Un- 
der the  common  law,  from  which  most  of  our 
Ideas  of  'due  process  of  law'  are  derived,  an 
Information  lies  for  all  misdemeanors,  and  an 
Information  by  the  attorney  or  solicitor  gen- 
eral •  •  •  Is  the  mere  allegation  of  the 
prosecuting  officer  by  whom  It  Is  preferred." 
If  it  be  true  that  an  accusation  takes  the 
place  of  a  common-law  information,  an  accu- 
sation In  a  city  court  In  the  absence  of  a 
statutory  provision  to  the  contrary,  is  sub- 
ject to  amendment  In  Rex  v.  Wilkes,  4 
Burrows,  2527,  Lord  Mansfield  says:  "There 
is  a  great  difference  between  amending  In- 
dictments and  amending  informations.  In- 
dictments are  found  upon  the  oaths  of  a  jury, 
and  ought  only-  to  be  amended  by  themselves ; 
but  Informations  are  as  declarations  In  the 
king's  suit  An  officer  of  the  crown  has  the 
right  of  framing  them  originally,  and  may, 
with  leave,  amend.  In  like  manner  as  any 
plaintiff  may  do.  If  the  amendment  can  give 
occasion  to  a  new  defense,  the  defendant  has 
leave  to  change  his  plea."  There  can  be  no 
question  that  the  solicitor  could  have  with- 
drawn the  accusation  and  have  preferred  a 
new  one.  The  motion  to  quash  was  based 
upon  the  fact  that  he  had  merely  amended 
the  original  accusation.  If  the  accusation 
was  not  amendable  the  motion  to  quash  the 
accusation  should  have  been  sustained;  and, 
as  this  would  have  been  a  final  disposition  of 
the  cause,  the  overruling  of  the  motion  prop- 
erly presents  the  allowance  of  the  amendment 
to  this  court  for  review. 

The  question  has  not  been  directly  raised 
In  any  case  which  has  come  under  our  ob- 
servation, but,  from  wliat  has  been  said 
above,  we  are  convinced  that  the  allowance  of 
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the  amendment  In  this  case  was  not  error, 
because  It  was  made  before  the  defendant 
pleaded  to  the  merits.  The  amendment  did 
not  conflict  with  the  affidavit,  and  the  act 
creating  the  court  did  not  forbid  It  In  the 
case  of  Barlow  v.  State,  77  Ga.  448,  the  court 
did  not  settle  the  question  now  before  us, 
but  rather  decided  what  we  have  already 
held,  that  the  solicitor  could  have  withdrawn 
the  accusation  and  have  presented  another, 
and  held  that  the  defendant  wonid  not  be 
beard  to  complain,  because,  instead  thereof, 
the  accusation  was  amended,  because  he  him- 
self consented  to  be  tried  on  the  accusation 
as  amended,  rather  than  require  another  ac- 
cusation. In  the  case  of  Conly  v.  State,  83 
6a.  498,  10  S.  E.  123,  the  defendant  was  tried 
In  the  city  court  of  Atlanta  upon  an  accusa- 
tion which  failed  to  allege  venue;  and  an 
amendment  was  allowed  alleging  venue  after 
the  evidence  had  closed.  The  judgment  find- 
ing him  guilty  was  reversed  because  the 
court  did  not  sustain  a  motion  In  arrest  of 
Judgment,  and  the  court  held  that  it  was  too 
late  to  amend  after  the  party  has  been  put 
upon  his  trial.  This  was  the  real  question 
in  the  case  that  was  to  be  decided;  and  the 
court  held  that  the  accusation  takes  the  place 
of  an  indictment  But,  while  this  was  the 
only  issue  in  that  case,  the  court,  in  deciding 
the  case,  we  think  decided  thl&  What  might 
have  been  considered  obiter  in  that  case  is 
based  upon  the  principles  announced  in  the 
authorities  to  which  we  have  referred,  and 
Is  sound  law.  "The.  solicitor  of  the  city 
court,  before  trial  of  a  criminal  case,  and 
before  the  selection  of  a  jury,  can  at  any 
time  amend  the  accusation  as  he  may  deem 
proper."  This  rule  does  not  admit  in  Its 
fullness  the  statement  made  by  Justice 
Blaudford,  that  "the  accusation  takes  the 
place  of  an  indictment"  The  rule  is  based 
upon  a  recognition  that  here  Is  a  substantial 
difTerence  between  the  two,  and  that  If  the 
afDdavlt  upon  wtalcb  the  accusation  sought 
to  be  amended  is  based  is  for  any  reason 
Insufficient  or  incompatible  with  the  accusa- 
tion as  amended,  the  amendment  cannot  be 
allowed,  but  the  state  will  be  forced  to  pro- 
cure a  new  affidavit  and  a  new  accusation 
thereon.  In  this  case,  as  the  defendant  was 
charged  In  the  affidavit  with  "misdemeanor — 
larceny  from  the  bouse,"  without  more,  the 
afildavlt  was  as  applicable  to  the  accusation 
as  amended  as  to  the  original. 
Judgment  affirmed. 


PASCHAL  &  SON  v.  MOLINB  JEWELRY 
CO.    (No.  456.) 

(Court  of  Appeals  of  Oeorgia.    July  10,  1907.) 

Appeal— Judgment    Aoaimsi    Fibm— Bond- 
Dismissal. 

A  judgment  wag  rendered  In  a  county  court 
apainat  the  individual  members  of  a  partner- 
ship. An  appeal  was  entered  in  tiie  name  of 
the  partnership  by  its  attorney  at  law,  and  the 


sole  surety  was  one  of  the  partners  against 
whom  jndfrment  had  been  rendered.  Held,  that 
the  appeal  was  a  nullity,  was  not  amendable, 
and  was  properly  dismissed  on  motion.  Uordon 
V.  Robertson,  26  Oa.  410,  and  cases  cited  in 
the  footnotes ;  Fisher  v.  Pearson,  67  S.  B.  1018, 
1  6a.  App.  517,  and  citations. 

rEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  K  2024,  202G.] 

(Syllabus  by  the  (X>urt) 

Error  from  Superior  Court,  Putnam  Oonn- 
ty;  H.  6.  Lewis,  Judge. 

Action  by  the  Mollne  Jewelry  Company 
against  Paschal  &  Son.  Judgmoit  for  plain- 
tiff in  the  county  court  Defendants'  appeal 
was  dismissed,  and  they  bring  error.  Af- 
firmed. 

W.  T.  Davidson,  for  plalntifb  In  error. 
Turner  &  Adams,  for  def«idant  in  error. 

POWELL,  J.    Judgment  affirmed. 


6B00VER,  CONOLT  ft  DAVIS  t.  MEL- 
TON.   (No.  439.) 
(C!onrt  of  Appeals  of  Geor{^    July  4,  1907.) 

Attachment— Lbvy  on  Realtt. 

This  case  is  controlled  by  the  decisions  of 
the  Supreme  Court  in  the  cases  of  Harris  r. 
Kittle,  45  S.  E.  729,  119  Ga.  30  (2).  McCroiy 
V.  Hall,  no  a.  E.  881.  104  6a.  666,  Smith  t. 
Brown.  23  S.  E.  840.  96  6a.  274,  New  Ens- 
land  Mtge.  Co.  V.  Watson.  27  S.  B.  160,  99  G«. 
733,  and  Baker  v.  Anltman,  33  S.  E.  423,  107 
Oa.  339,  73  Am.  St  Rep.  132,  holding  that 
some  overt  act  of  constructive  seizure  by  the 
levying  officer  is  essential  to  the  validity  of  the 
levy  of  an  attachment  npon  real  estate. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.' 
vol.  5,  AtUchment  f  482.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Quitman;  B.  L. 
Sblpp,  Judge. 

Action  between  Croover,  Conoly  &  Davis 
agahist  F.  F.  Melton.  From  the  judgment 
6roover,  Conoly  &  Davis  bring  error.  Af- 
firmed. 

Sam  S.  Bennet  and  Stanley  S.  Bennet  for 
plaintiffs  in  error.  J.  A.  Wilkes,  for  defend- 
ant In  error. 

POWELL,  J.   Judgment  affirmed. 


6URB  T.   CARTER.    (No.  430.) 
(Court  of  Appeals  of  Georgia.    July  4,  1907.> 

CoNTiNTTANCK— Amendment  or  Pleading. 

The  court  erred  in  not  granting  the  defend- 
ant's motion  for  a  continuance,  upon  the  plain- 
tilTs  having  tendered  a  material  amendment  to 
his  petition,  whereby  the  defendant  was  sur- 
prised and  rendered  less  prepared  for  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,   Continuance,  J   109.] 

(Syllabus  by  the  0>urt.) 

Error  from  City  Court  of  Dawson;   Frank 
Park,  Judge. 
Action  by  W.  P.  Carter  against  T.  B.  Qwru 
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lodgment  for  plaintiff,  and  defendant  brings 
error.    Beversed. 

W.  H.  Gnrr,  for  plaintiff  In  error.  A.  M. 
Baines  and  M.  J.  Yeomana,  for  defendant 
in  error. 

POWEIX,  J.    Judgment  reversed. 


EISEB  CO.  ▼.  McLEAN,  BVBRBTT  A  CO. 

(No.  403.) 
(Gonrt  of  Appeal*  of  Georgia.    Jnly  18,  190T.) 
Pleading — SuSTAiniito   Dkiiubrkb— Bfrot. 

"A  judgment  overniling  a  demurrer  to  an 
answer,  unless  excepted  to  and  reversed,  oon- 
cludcs  the  plaintiff  as  to  the  legal  suffidencv  of 
the  answer ;  and,  if  the  aame  goes  to  the  whole 
of  the  plaintiff's  demand  and  u  duly  supported 
by  evidence,  a  complete  defense  is  established." 
LoDiavUle  Coffin  Co.  v.  Bhudy,  35  S.  B.  082, 
111   Ga.    827. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
nl.  39,  Pleading,  |  66&] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Stateaboro;  3.  F. 
Brannen,  Judge. 

Action  by  the  M.  C.  Klser  Company  against 
McLean,  Bverett  &  Co.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Johnston  A  Cone  and  Mayeon  &  Hill,  for 
plaintiff  in  error.  B.  Lee  Moore,  for  defend- 
ant in  error. 

POWELL,  J.    Judgment  affirmed. 


CITI  OP  STATBSBOBO  v.  SIMMONS. 

(No.  291.) 

(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

Ebbob,  Writ  of— Evimnce— Bevmw. 

No  material  error  of  law  was  committed. 
The  evidence  warranted  the  verdict,  and  it  was 
approved  by  the  trial  court. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Statesboro;  J.  F. 
Brannen,  Judge. 

Action  by  B.  SlmmonB  against  the  city  of 
Statesboro.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Bemer  Proctor  and  Johnston  ft  Cone,  for 
plaintiff  in  error.  Dent  ft  Lanier,  for  de- 
fendant In  error. 

HILL,  C,  J.    Judgment  affirmed. 


BENSEL  CONST.  CO.  v.  BOMEB.  (Na  406.) 

(Coart  of  Appeals  of  Georgia.    July  18,  1907.) 

1.  MuNiciFAi.    CoBPORATions—STBKKTa— Ob- 
structions—LiABiLiTT. 

A  city  may  by  reasonable  ordinance  limit 
the  amount  of  space  in  the  street  which  may  bo 
occupied  by  material  assembled  for  the  erection 
of  a  building  on  an  abutting  lot  A  violation 
of  such  an  ordinance  is,  as  against  a  member 
of  the  public  nsing  the  street  for  ordinary  travel 


and  Injured  by  reason  of  such  violation,  per  se 
wrongful  and  negligent;  and  the  court  may  so 
instruct  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  38,  Municipal  Corporations,  f$  1688-1689.] 

2.  Saicb— NaouoaNCB  or  Pxoestbian. 

Pedestrians  have  the  right  to  use  the  en- 
tire highway,  and  are  not  confined  to  the  side- 
walks alone.  If  a  pedestrian  leaves  the  side- 
walk and  enters  upon  the  portion  of  the  high- 
way devoted  primarily  to  venicles,  the  surround- 
ings may  require  of  him  the  exercise  of  a 
greater  amount  of  care  and  caution  for  his  own 
protection  than  if  he  had  remained  upon  the 
sidewalk;  but  the  question  of  his  negligence 
under  the  drcumstances  is  one  for  the  Jury. 

3.  SahB— BVIOXNOK. 

I  There  being  evidence  justifying  a   finding 

that  the  defendant  was  negligent,  that  the 
I  plaintiff  was  injured  as  the  proximate  result 
:  thereof,  and  that  the  plaintiff  waa  not  guilty 
;  of  such  contributory  negligence  as  to  defeat  a 
.  recovery,  the  verdict  in  the  latter's  favor  is 
;  sustained. 

(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Kate  Homer  against  the  Wil- 
liam Bensel  Construction  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Anderson,  Felder,  Bountree  ft  Wilson,  for 
plaintiff  In  error.  Jas.  L.  Key,  for  defendant 
In  error. 

POWBLL,  J.  Mrs.  Homer  recovered  a 
verdict  against  the  William  Bensel  Construc- 
tion Company  for  personal  Injuries;  and  the 
latter.  Its  motion  for  a  new  trial  having 
been  overruled,  brings  error. 

The  defendant  was  engaged  in  erecting 
a  building  on  the  north  side  of  Trinity  ave- 
nue. In  the  city  of  Atlanta,  and,  under  build- 
ing permits  and  a  city  ordinance  allowing 
the  laying  of  building  material  on  the  street 
and  sidewalk  to  the  extent  of  one-half  the 
width  thereof,  had  piled  lumber  and  otber 
building  material  In  the  street  Mrs.  Homer 
lived  on  the  north  side  of  Trinity  avenue. 
Just  above  the  place  'where  tbe  building  was 
I  being  erected,  and,  returning  borne  after 
nightfall,  she  stumbled  over  a  piece  of  scant- 
ling projecting  from  underneath  a  pile  of 
lumber,  fell,  and  sustained  injuries.  Accord- 
ing to  her  testimony,  which  la  to  be  taken  as 
true  (although  contradicted),  since  the  jury 
decided  in  her  favor,  the  pile  of  lumber  cov- 
ered more  than  one-half  of  the  width  of  the 
street  and  the  sidewalk  was  totally  obstruct- 
ed. Tbe  piece  of  scantling  over  which  she 
stumbled  projected  about  five  feet  further 
out  into  tbe  street  than  did  the  outer  margin 
of  the  pile  of  lumber.  A  city  ordinance  re- 
quired the  placing  of  lighted  lanterns  so  as 
to  mark  tbe  comers  of  such  obstructions; 
and,  while  tbree  lanterns  were  placed  on 
tbe  lumber,  they  were  not  so  placed  as  to  In- 
dicate that  there  was  any  obstruction  beyond 
the  margin  of  the  lumber,  and,  owing  to  the 
darkness,  the  plaintiff  did  not  see  the  scant- 
ling.   She  knew  that  tbe  building  was  going 
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on,  and  that  lumber  was  piled  In  the  street, 
but  did  not  know  of  this  scantling,  as  it  bad 
been  placed  there  since  she  had  last  passed 
the  place  where  It  was.  Coming  up  Trinity 
avenue  towards  her  home,  when  she  reached 
the  obstructiopr  on  the  sidewalk,  she  attempt- 
ed to  go  around  It  in  the  street,  though  she 
could  haye  avoided  It  by  using  the  sidewalk 
on  the  south  side  of  the  avenue.  The  ordi- 
nance of  the  city  provides  (omitting  Imma- 
terial parts):  "Any  person  or  persons  ac- 
tually building,  or  about  to  build  or  repair 
any  building,  may  collect  and  lay  all  such 
materials  as  may  be  necessary  for  such 
building  or  repairs  In  the  street,  lane,  or 
alley  next  adjoining  to  or  In  front  of  such 
building  or  repairs,  and  such  person  or  per- 
sons so  building  or  repairing  shall  have  the 
privilege  of  using  one  half  of  the  sidewalk 
and  one  half  of  the  width  of  the  street  ad- 
Joining  or  in  front  of  said  building  or  re- 
pairs; during  all  such  time  as  such  materials 
shall  80  He  in. any  street,  lane,  or  alley,  the 
owner  or  proprietor  of  such  materials  shall 
cause  a  lamp  or  lantern,  with  good  and  suf- 
ficient light  therein,  to  be  securely  hung  up, 
placed  or  fixed  on  a  post,  or  otherwise,  at 
each  of  the  two  comers  of  such  enclosure 
projecting  Into  the  said  street,  lane,  or  alley, 
and  in  such  manner  as  clearly  and  plainly 
to  show  the  place  and  extent  occupied  by 
such  material." 

It  Is  urged  by  the  plaintiff  In  error  that 
the  verdict  is  contrary  to  the  evidence,  be- 
cause the  plaintiff  by  ordinary  care  could 
have  avoided  the  injury,  and  because  the 
negligence,  if  any,  of  the  defendant,  was  not 
the  proximate  cause  of  the  injuries.  Ex- 
ception is  also  taken  to  the  following  In- 
structions of  the  court  to  the  Jury:  "This 
defendant  had  the  right,  under  the  permit  is- 
sued to  It  by  the  city,  to  use  one-half  of  the 
width  of  the  street  In  laying  its  material, 
piling,  and  keeping  it  during  the  progress 
of  the  building,  but  it  did  not  have  the  right 
to  go  any  farther  than  half  the  width  of 
the  street;  and,  if  It  used  any  more  than 
half  the  width  of  the  street  for  the  purpose, 
such  use,  beyond  a  half  of  it,  was  in  viola- 
tion of  the  city  ordinance,  and  unlawful,  and 
It  would  be  as  against  any  person  who  sus- 
tained Injury  on  account  of  such  violation. 
If  such  person  did  sustain  Injury,  negligence 
as  against  that  person.  But  If  they  did  not 
exceed  half  the  width  of  the  street,  gentle- 
men, if  they  were  within  their  legal  rights  as 
defined  under  this  ordinance,  then,  so  far  as 
their  acts  being  a  question  of  negligence  as 
a  matter  of  law,  there  would  be  no  negli- 
gence. If  tbey  did  not  violate  the  ordinance." 
Also:  "This  clause  of  the  ordinance  means 
Just  what  it  says,  expressed  In  plain  English 
words,  and  I  cannot  make  It  any  clearer  by 
enlarging  upon  It  If  there  was  a  failure 
on  the  part  of  the  defendant  to  comply  with 
that  clause  of  the  section  with  reference  to 
the  lights,  that  would  be  a  violation  of  the 


ordinance,  and,  as  against  any  person  Injured 
on  account  of  it,  would  be  negligence  as  a 
matter  of  law,  and  you  would  so  consider  it 
If  there  was  no  violation  of  Its  terms,  to 
which  I  called  your  attention,  then  as  a 
matter  of  law,  gentlemen,  there  would  be 
no  negligence  with  reference  to  the  lights, 
but  would  become  a  question  for  you,  under 
the  instructions  which  I  shall  npw  give  you 
on  the  general  subject  of  negligence."  Also : 
"So  far  as  going  along  the  street  is  concern- 
ed, as  a  matter  of  law  a  pedestrian — that  Is, 
one  walking — ^has  the  legal  right  to  walk 
on  any  part  of  the  street,  as  well  as  the 
sidewalk.  Now,  whether  a  pedestrian,  or 
person  walking,  is  in  violation  of  ordinary 
care  in  going  upon  any  part  of  the  street 
at  any  time,  or  at  a  given  time  and  place, 
tmder  a  given  state  of  circumstances  and 
facts.  Is  a  question  for  the  Jury  to  determine. 
Whether  ordinary  care  required  one  not  to 
have  done  It,  or  whether  one  could  have  done 
It  In  the  exercise  of  ordinary  care,  It  be- 
comes a  question  of  fact  for  the  Jury  to  say 
what  ordinary  care  required  under  the  cir- 
cumstances." Other  exceptions  were  taken; 
but,  as  they  do  not  Involve  any  new  or  in- 
teresting questions,  we  shall  not  elaborate 
them,  but  merely  state  that  they  present  no 
error. 

1.  An  unlawful  obetruction  to  the  free  and 
safe  passage  along  a  public  street  is  a  nui- 
sance; and  ordinarily  a  person  specially  in- 
jured th»eby  has  a  cause  of  action.  Brooks 
V.  Atlanta,  1  Ga.  App.  678,  57  S.  E.  1081,  and 
citations.  The  city  may  by  a  reasonable  or- 
dinance limit  the  amount  of  space  in  the 
street  which  may  be  occupied  by  material  as- 
sembled for  the  erection  of  a  building  on  an 
abutting  lot  No  complaint  is  made  tliat  the 
ordinance  in  question  is  unreasonable  or  in- 
valid. As  against  a  member  of  the  public  in- 
jured as  the  proximate  result  thereof,  a  viola- 
tion of  such  an  ordinance  la  per  se  wrongful 
and  negligent ;  and  the  court  may  so  Instruct 
the  Jury.  This  is  no  Invasion  of  the  province 
of  the  Jury  to  determine  questions  of  negli- 
gence from  the  facta  proved;  for,  if  the  or- 
dinance and  the  violation  be  shown,  the  negli- 
gence follows  as  a  matter  of  law.  C^entrai 
By.  Co.  V.  Bond,  111  Ga.  14  (7),  17,  86  S.  B. 
299,  and  citations.  Likewise,  where  the  city 
ordinance  requires  the  placing  of  lanterns  to 
indicate  the  presence  and  the  boundaries  of 
obstructions  permitted  In  the  streets,  noncom- 
pliance with  the  requirement  to  n^ligent 
Wilson  V.  White,  71  Oa.  C06,  61  Am.  R^. 
269. 

2.  We  think  the  Instruction  of  the  court 
upon  the  subject  of  the  right  of  a  pedestrian 
to  use  the  street  Instead  of  confining  himself 
to  the  highway,  correctly  states  the  law.  The 
entire  highway  Is  for  the  use  of  pedestrians; 
and.  If  a  person  on  foot  leaves  the  sidewalk 
and  goes  upon  the  portion  of  the  street  de- 
voted primarily  to  the  use  of  vehicles,  he  is 
not  necessarily  negligent  ^Ttae  circumstances 
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may  require  of  him  a  greater  amonnt  of  care 
and  caution  for  his  own  protection  ttian  if 
be  remained  apon  the  gldewallc;  but  this  is 
all  an  open  question  for  the  Jury.  Atlanta  k 
W.  P.  R.  Co.  V.  Atlanta,  B.  &  A.  Ry.  Co.,  126 
Ga.  529,  64  S.  E.  736;  Brunswick  R.  Co.  T. 
Gibson,  97  Ga.  498,  26  S.  B.  484. 

3.  We  cannot  hold  that  the  plalntlfC  was 
guilty  of  such  contributory  negligence  as  to 
defeat  her  recovery.  We  presume  that  this 
question  was  fairly  submitted  to  the  Jury,  as 
there  is  no  complaint  to  the  contrary.  We 
cannot  say  as  a  matter  of  law  that  common 
prudence  demands  that  a  pedestrian  who, 
wallcing  along  the  sidewalk  on  one  side  of  the 
street,  meets  with  an  obstruction,  shall,  in  or- 
der to  reach  a  point  further  along  on  the 
same  side  of  the  street,  cross  to  the  opposite 
sidewalk,  proceed  till  the  obstruction  be  pass- 
ed, and  then  recross,  rather  than  to  attempt 
to  go  around  the  obstruction  Dy  using  that 
portion  of  the  street  which  under  the  law 
shoiild  not  be  obstructed  and  which  the  lo- 
cation of  the  danger  signals  does  not  indicate 
to  be  obstructed.  Nor  can  we  say  that  the 
violation  of  the  ordinance  in  question  was  not 
the  proximate  cause  of  the  injury.  It  is 
tme  that  if  the  lumber  had  been  piled  within 
the  lawful  limits,  and  the  projecting  scant- 
ling had  also  been  situated  within  those 
bounds,  and  the  plaintiff  had  attempted-  to 
pass  as  close  to  the  lumber  as  she  did,  in  all 
probability  she  would  have  been  injured  Just 
as  she  was.  If  this  had  been  the  case,  and 
lantema  properly  placed  had  Indicated  the 
presence  of  the  scantling  or  other  obstruction 
within  the  boundaries  so  marked  out,  and  the 
plaintiff  had  transgressed  within  these 
bonnds,  she  could  not  have  recovered.  She 
then  would  have  l>een  injured,  but  the  defend- 
ant wonid  have  been  free  from  wrong,  and 
therefore  not  responsible;  but  such  is  not  the 
case.  The  defendant  wrongfully  placed  an 
obstruction  where  it  did  not  have  the  right  to 
place  It  The  plaintiff,  using  the  highway  in 
the  exercise  of  ordinary  care,  and  without 
notice  of  the  presence  of  the  obstruction,  fell 
over  it  and  was  injured.  These  are  the  facts 
found  to  be  true  by  the  Jury;  and  the  re- 
covery is  therefore  sustained. 

Judgment  affirmed. 


McCOOE  T.  DUBLIN  &  8.   W.   R.  CO. 

(No.  440.) 

(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

1.   CAXBIEBS— EXFTTLSION    OF    PASSENQEB. 

"It  is  the  duty  of  paasengers  to  supply 
themselves  with  tickets  before  getting  on  the 
trains." 

[ISd.  Note.— For  cases  in  point,  see  <3ent.  Dig. 
vol.  9,  Carriers,  |  1005.] 

Z.  Saicb— Evidence. 

Where  a  passenger,  without  fault  of  the 
railroad  company,  but  soiely  because  of  bis 
own  lack  of  reasonable  diligence,  fails  to  boy 
a  ticket,  he  is  not  entitled  to  transportation 
without  paying  the  train  rate;  and,  if  he  re- 


fuses to  pay  inch  rate,  the  company  can  lawfully 
eject  him. 

[Ed.  Note.— For  case:*  in  point,  see  Cient  Dig. 
vol.  9,   Carriers,   |  1433.] 

8.  Tbiai— NoNSTjrr. 

The  plaintiff's  own  testimony  clearly  shows 
that  he  had  no  cause  of  action,  and  that  his 
case  was  utterly  without  merit  The  nonsuit 
was  properly  granted. 

[Dd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,   Trial,   f   360.1 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  W.  M. 
Clements,  Judge. 

Action  by  Archy  McOook  against  the  Dul>- 
lln  ft  South  Western  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brlngi 
error.    Affirmed. 

K.  J.  Hawkins,  for  plaintiff  in  error. 
Daley  &  Bussey  and  P.  U.  Wade,  for  defend- 
ant in  error. 

HILL,  O.  J.    Judgment  affirmed. 


SCHLEY  V.  STATE.    (No.  612.) 
(Court  of  Appeals  of  Georgia.     July  25,  1907.) 

Cbivikal  Law— Appeai/— Review. 

Tliis  case  ig  controlled  by  the  decision  in 
this  court  in  Plnmmer  v.  State,  1  Ga.  App.  607, 
57  8.  E.  069. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americas;  O.  R. 
Crisp,  Judge. 

Wiley  Schley  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Blalock  k  Cobb,  for  plaintiff  in  error.  F. 
A.  Hooper,  SoL,  and  Zacb  Childers,  SoL,  tor 
the  State. 

POWELL,  J.    Judgment  affirmed. 


FRANKLIN  v.  STATE).    (No.  B08.) 
(Conrt  of  Appeals  of  Georgia.    July  25,  1007.) 

FAI.BB  Pretenses— Cheatino — Evidence. 

The  facta  alleged  in  the  accusation  and 
proved  did  not  constitute  the  offense  of  cheat- 
ing and  swindling:  and  the  verdict  should  have 
l>een  set  aside  and  a  new  trial  granted  on  the 
general  grounds. 

[E3d.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  23,  False  Pretenses,  g  62.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Fayettevllle; 
W.  B.  Hollingsworth,  Judge. 

J.  H.  H.  Franklin  was  convicted  of  cheat- 
ing and  swindling  and  brings  error.  Re- 
versed. 

J.  W.  Wise,  for  plaintiff  In  error.  T.  Y. 
Lester,  Sol.,  for  the  State. 

HILL,  0.  J.  The  defendant  was  convict- 
ed for  a  violation  of  Pen.  Code  1805,  f  670, 
the  general  section  on  the  subject  of  cheat- 
ing and  swindling.    The  specifie^cts  alle«d 
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as  constituting  the  offense  are  set  out  in  tbe 
accusation  as  follows:  Said  defendant  "did 
on  the  14th  day  of  November,  19(^,  In  county 
of  Fayette,  by  using  deceitful  means  or  art- 
ful practices  other  than  those  mentioned  In 
volume  3,  Code  of  Georgia  of  1S95,  cheat 
and  defraud  Charlie  Bussey  to  the  extent  of 
ten  dollars,  •  •  •  said  deceitful  means 
and  artful  practice  consisting  in  the  said 
Franklin  representing  to  said  Charles  Bussey 
that  he  had  sworn  out  an  accusation  against 
said  Bussey  In  the  city  court  of  Fayetteville 
for  disturbing  divine  worship,  said  represen- 
tation being  false  and  fraudulent,"  etc.  The 
evidence  showed  that  the  defendant  was  the 
pastor  of  a  church  in  the  country;  that  the 
prosecutor,  Bussey,  had  by  disorderly  conduct 
disturbed  the  congregation  assembled  In  the 
church  while  engaged  in  divine  worship. 
The  defendant  proposed  to  prosecute  him  for 
this  offense;  and,  while  he  did  not  actually 
swear  out  the  accusation,  he  intended  to  do 
so,  and  did  not  carry  out  such  Intention  be- 
cause of  the  payment  of  |10.  We  think,  un- 
der these  facts,  tbe  conviction  was  without 
evidence,  and  was  contrary  to  law.  Tbe 
prosecutor  was  not  defrauded  or  cheated  by 
representations  made  by  the  defendant  Nei- 
ther was  such  representation  deceitful  or  art- 
ful. The  defendant  did  accuse  the  prosecutor 
of  disturbing  his  congregation  lawfully  as- 
sembled for  divine  worship,  and  agreed  not 
to  press  the  prosecution  or  accusation  if  he 
was  paid  $10.  Tbe  $10  was  paid,  and,  ac- 
cording to  promise,  no  prosecution  was  in- 
stituted. While  the  conduct  of  the  defendant 
or  pastor  does  not  show  a  very  high  standard 
of  morality,  yet  it  falls  short  of  a  penal  of- 
fense. 
Judgment  reversed. 


SWAIN  et  al.  v.  NASWORTHT.    (No.  373.) 
(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

1.  Ijai«di,obd   and   Tenant— Distbebs   Wab- 
BAN-F— Dismissal. 

Upon  tbe  trial  of  a  case  arising  from  tbe 
filing  of  a  counter  affidavit  and  replevy  bond 
to  the  foreclosure  of  a  distress  warrant,  tbe  de- 
fendant cannot  properly  move  to  dismiss  the 
levy  on  the  ground  that  it  is  excessive. 

2.  Same  —  Counteb   Affidavit  —  Effect    of 

FiLINO. 

The  effect  of  filing  the  counter  affidavit  and 
bond  is  to  render  tbe  procesa  mesne ;  and  the 
proceeding  becomes  a  suit  to  recover  rent,  the 
distress  warrant  operating  as  a  declaration  and 
the  counter  affidavit  as  a  plea.  Cbisbolm  v. 
Lewis,  66  Ga.  729;  Elam  v.  Hamilton,  69  6a. 
736 ;  Seifert  v.  Holt,  9  8.  E.  843,  82  Ga.  757. 

3.  Same— Excessive  IiEvt. 

The  tenant's  remedy  against  an  excessive 
levy,  if  he  has  any  remedy,  is  an  action  in  dam- 
ages for  the  abuse  of  the  process.  Stargis  v. 
Frost,  56  Ga.  189. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  {  1155.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Abbeville ;  D.  B. 
Nicholson,  Judge. 


Action  by  J.  M.  Nasworthy  against  T.  E. 
Swain  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.   Affirmed. 

E.  H.  Williams,  for  plaintiffs  in  erroE,  Hal 
Lawson,  for  defendant  in  error. 

POWELL,  J.    Judgmait  afElrmed. 


TURNER  V.  STATa    (No.  613.) 

(Court  of  Appeals  of  Georgia.    July  2S,  1907.) 

Vaqbanct— Evidence. 

The  defendant  was  convicted  on  an  accnsa- 
tion  charging  her  with  vagrancy  under  the  act 
of  1905,  and  alleging  that  she  was  a  minor  over 
16  and  under  21  years  of  age.  The  undisputed 
evidence  showed  that  her  father  was  able  to 
support  her.  Held,  that  the  verdict  of  gnilty 
was  not  warranted  by  the  evidence.  Acts  1905, 
p.  110,  par.  8;  Collins  v.  State,  5S  &  IL  809, 
125  Ga.  15. 

[Ei.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Vagrancy,  t  !•] 

(Syllabns  by  the  Court) 

Error  from  City  Coort  of  Americas;  0.  B. 
Crisp,  Judge. 

Bertha  Turner  was  convicted  of  Tagran<7, 
and  brings  error.    Reversed. 

Blalock  Sd  Cobb,  for  plaintiff  In  error. 
Zach  Chllders,  Sol.,  for  the  State. 

HILL,  O.  J.    Judgment  reversed. 


FAIR  T.  METTROPOLITAN  LIFE  INS.  00. 

(No.  809.) 
(C^nrt  of  Appeals  of  Georgia.    Jnly  25,  1907.) 

Ebbor,  Wbit  of— Gbant  of  New  Tklal. 

Unless  the  judgment  rendered  is  aboolntely 
demanded  by  the  evidence,  the  first  grant  of  a 
new  trial  on  certiorari  will  not  be  interfraed 
with. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Ortiorari,  |  205.] 

(Syllabns  by  the  Court) 

Error  from  Superior  Conrt,  Bibb  Ooonty: 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  W.  T.  Fair  against  the  Metro- 
politan Life  Insurance  Company.  Verdict  for 
plaintiff.  From  an  order  granting  a  new  tri- 
al, defendant  brings  error.    Affirmed. 

L.  D.  Moore,  for  plaintiff  in  error.  Harde- 
man &  Jones  and  E.  P.  Johnston,  for  defend- 
ant in  error. 

RUSSELL,  J.    Judgment  affirmed. 


STRACHAN  A  CO.  v.  WOLF.    (No.  417.) 
(Court  of  Appeals  of  Georgia.    Jnly  4,   1907.) 

1.  Ebbob,  Wbit  of— Review— Reinstatement 

After  Dismissal. 

The  exercise  of  discretion  by  the  trial 
Judge  In  reinstating  a  case  dismissed  for  want 
of  prosecution  will  not,  unless  flagrantly  abused, 
be  disturbed.  Davis  v.  Alexander,  27  Ga.  479; 
Wallace  v.  Cason,  42  Ga.  43a 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  3S38J^|^ 
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2.  Jxn>01fZIIT— COKTBOIi— Annuluent. 

As  to  thoae  Judgments  which,  outside  of 
the  merits  of  the  controversy,  pertain  to  the 
miee  of  practice,  and  are  rendered  upon  formal 
matters  of  procedure,  the  trial  Judge  is  allowed 
a  wider  control,  as  to  modification  or  annul- 
ment, than  as  to  Judgments  upon  substantial 
matters  affecting  the  merits  of  any  portion  of 
the  case.  E.  T.,  V.  &  G.  Ky.  Co.  v.  Green,  22 
S.  E.  36,  9S  Ga.  37. 

3.  ElBBOB,  Wan  or— Review— Dismissal— Re- 
instatement. 

While  the  truth  of  a  motion,  to  reinstate  a 
case,  or  similar  motion,  should  be  made  to  ap- 
pear, yet,  where  the  presiding  Judge  entertains 
the  motion,  this  fact,  on  exceptions  to  the  Judg- 
ment, affords  a  sut&cient  implicit  verification; 
aliter,  where  the  motion  is  denied, 
i.  DiaMiBBAL—MonoN  TO  Reinstate. 

A  motion  of  the  character  indicated  Is  to 
be  regarded  as  filed  when  actually  presented  to 
the  court  for  action,  though  the  written  entry 
of  filing  by  the  clerk  is  not  made  until  a  later 
date. 
(Syllabns  by  the  Court.) 

Error  from  City  Court  of  Bmnawlck;  A. 
D.  Gale,  Judge. 

Action  by  Edward  Wolf,  for  use,  etc., 
•gainat  F.  D.  M.  Strachan  &  Co.  Judgment 
for  plaintUF,  and  defendant  brings  error. 
Afflrmed* 

Benuet  &  Conyera,  for  plaintiff  In  error. 
Hardeman  &  Jonea  and  Max  Isaac,  for  de- 
fendant In  error. 

POWELXs  J.     Judgment  affirmed. 


PORTER  v.  TBRRELIi.    (Na  444.) 
(Conrt  of  Appeals  of  Georgia.    July  4,  1907.) 

1.  IkBOE,  Wbit  or— Bnx.  or  ExcEPnons— 
EIxHiBiis— Review. 

Exhibits  attached  to  a  bill  of  exceptions, 
following  the  certificate  of  the  Judge  thereto, 
and  which  are  not  Identified  by  tne  trial  Judge, 
cannot  be  considered  by  this  court.  Assign- 
ments of  error,  the  determination  of  which  is 
dependent  upon  such  exhibits,  therefore  cannot 
be  passed  upon. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  H  2714-2718,  280(P 
2909.1 

2.  HnSBARD     AND     WlTB— AOEHOT    OF     HXTS- 

BAND — Evidence. 

Proof  of  the  relationship  of  husband  and 
wife,  and  that  work  was  done  and  material 
furnished  to  improve  real  estate  belonging  to 
the  wife  without  more,  is  not  sufficient  evidence 
to  establish  the  fact  that  she  is  an  undisclosed 
principal  and  the  husband  merely  her  agent 
BO  as  to  render  her  liable  for  contracts  made 
by  him  with  third  parties. 

(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Douglas ;  a  T. 
Roan,  Judge. 

Action  by  O.  B.  Porter  against  A.  C.  Ter- 
rell. Judgment  for'  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Rogers  &  Heath  and  J.  W.  Quincey,  for 
plaintiff  In  error.  F.  Willis  Dart,  for  de- 
fendant In  error. 

RUSSELL,  J.  The  plaintiff  sought  a  gen- 
eral Judgment  against  the  defendant  and  a 


special  Judgment  against  certain  real  estate 
belonging  to  her,  against  which  be  alleged 
he  was  entitled  to  enforce  his  lien  as  a  con- 
tractor and  materialman.  The  petition  al- 
leged a  balance  to  be  due  for  material  fur- 
nished and  work  done  by  him  under  a  con- 
tract with  the  defendant  as  to  certain  water 
connections,  sewerage  connections,  and  plumb- 
ing In  a  certain  house  and  on  real  estate  al- 
leged to  have  been  owned  by  defendant,  in 
the  city  of  Douglas.  The  petition  averred 
that  the  material  was  furnished  and  work 
performed  under  a  contract  made  with  the 
defendant,  Mra.  Alice  C.  Terrell  herself,  and 
that  she  paid  him  on  said  contract  the  sum 
of  $68.63,  leaving  the  balance  sued  for,  which 
she  refused  to  pay.  It  was  further  alleged 
that  plaintiff  was  entitled  to  a  lien  "upon 
said  real  estate  and  the  house  and  improve- 
ments put  therein  for  the  balance  of  said 
sum  of  $44.94,"  and  ttiat  he  had  recorded  his 
claim  of  Hen  as  required  by  law  and  brought 
bis  action  within  the  time  prescribed.  His 
prayers  were  for  a  general  Judgment  against 
the  defendant  and  a  special  Judgment  against 
the  real  estate  described.  The  defendant 
filed  an  answer,  in  which  she  denied  gener- 
ally the  allegations  as  thus  pleaded,  and  spe- 
cially denied  that  she  was  Indebted  to  the 
plaintiff  in  any  manner  or  form,  and  further 
alleged  that  the  plaintiff  was  not  entitled  to 
and  had  no  valid  lien  on  the  premises  de- 
scribed in  his  petition,  and  was  not  entitled 
to  a  Judgment  against  her,  either  general  or 
special. 

The  testimony  for  the  plaintiff  showed 
that  W.  W.  Terrell,  the  husband  of  the  de- 
fendant, alone  had  employed  him  and  con- 
tracted with  him  to  do  the  work,  and  furnish 
the  material  set  out  in  the  bill  of  particulars 
attached  to  his  petition,  that  the  plaintiff 
had  done  the  work  and  furnished  mate- 
rials, and  that  It  was  all  worth  $113.57. 
and  that  this  had  been  paid  by  the  said  W. 
W.  Terrell,  except  $44.94,  which  he  refused 
to  pay,  claiming  that  what  he  had  paid  was 
as  much  as  the  material  and  work  were 
worth.  After  the  plaintiff  had  completed  his 
work  and  furnished  the  material  therefor, 
and  when  he  went  to  record  his  lien  for  the 
balance  claimed  by  him,  he  discovered  that 
the  real  estate  in  question  did  not  belong 
to  W.  W.  Terrell,  but  was  the  property  of 
his  wife,  Mrs.  Alice  C.  Terrell,  and  the  plain- 
tiff thereupon  made  out  and  recorded  his 
lien  against  the  wife.  There  was  not  the 
slightest  suggestion  even  that  the  plaintiff 
bad  any  contract,  agreement,  or  understand- 
ing, directly  or  Indirectly,  with  Mrs.  Terrell 
in  regard  to  the  material  or  work  in  ques- 
tion; and  the  only  reference  made  to  her  at 
all  was  the  fact  that  she  was  present  a  part 
of  the  time  while  the  work  was  being  done 
and  made  some  suggestions  as  to  putting 
in  an  extra  wash  basin,  coupled,  however, 
with  the  injunction  to  see  her  husband  about 
the   matter   first,    which  the  plaintiff   did. 
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Snch  contract  as  the  plaintiff  had  was  solely 
with  W.  W.  Terrell,  the  account  was  charg- 
ed to  him,  and  he  made  all  of  the  payments 
thereon,  as  heretofore  stated. 

The  plaintiff  also  offered  in  evidence  a 
certified  copy  of  the  Hen  recorded  at  bis  in- 
stance, which  was  In  the  following  language: 
"Georgia,  Coffee  County.  The  undersigned, 
0.  B.  Porter,  a  mechanic,  claims  a  lien  upon 
certain  waterworks  and  sewerage  erected 
and  put  in  one  dwelling  house  and  premises 
owned  and  occupied  by  Mrs.  Alice  C.  Terrell, 
situated  on  the  comer  of  Sycamore  and  Madi- 
son streets,  in  the  city  of  Douglas.  Said 
lien  is  claimed  for  material  and  plumbing 
work  done  by  the  undersigned  In  said  struc- 
ture and  on  the  premises.  The  amount  for 
which  the  undersigned  claims  this  lien  is 
forty-four  dollars  and  &4  cents.  And,  now 
within  three  months  since  the-same  was  done, 
the  undersigned  records  this  lien  therefor 
In  the  office  of  the  clerk  of  the  superior  court 
of  the  county  where  said  property  is  situated 
as  aforesaid,  pursuant  to  the  provisions  of 
section  2804  (2)  of  the  CivU  Code.  This  De- 
cember 14,  1906.  C.  B.  Porter."  "Recorded 
December  14,  1906.  Sessions  Fales,  Clerk 
Superior  Court"  "Clerk's  office.  Coffee  Su- 
perior Court.  I,  J.  R.  Overman,  clerk  of  the 
superior  court  of  Coffee  county,  do  hereby 
certify  that  the  above  and  foregoing,  is  a 
true  copy  of  the  original  Hen  now  of  record 
in  my  office,  on  Mortgage  Record,  No.  14,  page 
501.  This  March  18,  1907.  J.  R.  Overman, 
Clerk  superior  court,  Coffee  county  Georgia." 
This  certified  copy  was  objected  to  upon  the 
ground  that  the  proper  foundation  had  not 
been  laid,  and  generally  upon  the  ground  that 
the  evidence  In  the  case  showed  a  contract 
with  W.  W.  Terrell,  Instead  of  with  the  de- 
fendant, and  did  not  show  any  right  of  the 
plaintiff  to  connect  the  defendant  with  the 
contract  The  court  sustained  the  objections, 
and  ruled  that  the  copy  lien  could  not  be  ad- 
mitted as  evidence.  The  plaintiff  then  clos- 
ed, and,  upon  motion  of  the  defendant's  coun- 
sel, the  court  awarded  a  nonsuit,  passing  the 
following  Judgment:  "Upon  motion  of  de- 
fendant a  nonsuit  is  hereby  granted  in  this 
case,  upon  the  ground  that  the  plaintiff  fails 
to  show  such  facts  as  entitle  him  to  recover 
In  said  case."  The  plaintiff  in  error  excepts 
to  the  ruling  of  the  court  excluding  the  cer- 
tified copy  of  lien  and  to  the  Judgment  of 
nonsuit  The  evidence  may  nave  been  suffi- 
cient to  establish  the  loss  of  the  original 
claim  of  Hen,  but  It  is  immaterial  whether 
this  is  so  or  not  If  this  paper  was  properly 
identified  before  us,  we  could  not  reverse  the 
Judgment  of  the  trial  Judge,  although  he  may 
have  excluded  the  paper  for  the  wrong  rea- 
son. It  would  have  been  properly  excluded 
because  it  failed  to  set  forth  a  claim  of  lien 
on  anything  except  the  waterworks  and  sew- 
erage put  in  the  dwelling  house  and  premises. 
It  did  not  claim  a  Hen  on  the  real  estate  as 
provided  by  the  Code.  But  even  If  the  Judge 
of  the  city  court  erred  In  excluding  this  pa- 


per, under  the  well-settled  mlinga  of  the 
Supreme  Court,  we  cannot  ourselves  consider 
the  paper,  by  reason  of  the  fact  that  It  is  nei- 
ther included  in  the  bill  of  exceptions  nor 
identified  by  the  trial  Judge,  and  does  not 
precede  his  certificate.  For  want  of  this 
identification,  we  cannot  lawfully  know  the 
contents  of  the  paper  excluded  by  the  trial 
court,  so  as  to  be  able  to  determine  whether 
the  ruling  was  in  fact  erroneous.  Whether 
this  paper  be  defective  or  not  without  it  a 
special  Judgment  could  not  be  rendered,  and 
no  special  Hen  could  be  created. 

We  come  next  to  consider  whether  there 
was  error  In  awarding  the  nonsuit  for  the 
reason  that  the  plaintiff  was  entitled  to  a 
general  Judgment  We  do  not  think  the 
court  erred  in  adjudging  a  nonsuit.  The  evi- 
dence did  not  establish  the  fact  that  the  de- 
fendant was  an  undisclosed  principal,  and 
that  the  husband  was  her  agent  There  is 
in  the  evidence  no  suggestion  that  the  plain- 
tiff had  any  contract,  agreement  or  under- 
standing with  Mrs.  Terrell  In  regard  to  the 
materia]  or  work  in  question.  The  only  ref- 
erence made  to  her  in  the  evidence  is  the 
statement  that  she  was  present  part  of  the 
time  while  the  work  was  being  done,  and 
made  a  suggestion  as  to  putting  in  a  certain 
wash  basin,  coupled,  however,  with  the  In- 
junction to  see  her  husband  about  the  matter 
first  which  the  plaintiff  did.  There  was  no 
stipulated  price  to  be  paid  for  the  work  to 
be  done',  and  no  evidence  that  the  defendant 
authorized  it  to  be  done.  Nor  does  any  rea- 
son appear  from  the  evidence  why  the  plain- 
tiff would  not  have  done  the  work  for  the 
husbiind.  Such  contract  as  plaintiff  had  was 
with  W.  W.  Terrell  only.  The  account  was 
charged  to  him,  and  he  made  all  the  pay- 
ments thereon.  There  was  no  escape  from 
a  nonsuit,  because  the  plaintiff  alleged  con- 
tractual relations  with  the  defendant,  and 
there  was  no  testimony  tending  to  support 
this  allegation.  "A  materialman's  Hen  does 
not  arise  against  the  real  estate  of  the  true 
owner  unless  the  material  is  furnished  di- 
rectly to  the  true  owner,  or  *to  one  who 
occupied  the  legal  relation  of  a  contractor,' 
or  one  who  had  some  contractual  relation 
with  the  true  owner  in  connection  with  the 
improvements  to  be  made."  Pittsburgh  Glass 
Co.  V.  Peters  Land  Co..  123  Ga.  726,  51  S. 
E.  725;  Jennings  v.  Hoggins,  125  Oa.  340, 
64  S.  B.  169.  The  title  of  the  true  owner 
cannot  be  incumbered  by  a  Hen  without  some 
act  on  bis  part  signifying  his  assent  Re- 
pairs or  additions  might  be  made  at  the 
direction  of  a  disseisor,  trespasser,  or  tenant 
and  "might  even  be  improvements  and  add 
to  the  value  of  the  property,  and  yet  might 
not  be  of  a  character  which  the  owner  desir- 
ed placed  on  his  land.  If  the  real  estate 
could  be  subjected  to  a  Hen  under  such  cir- 
cumstances, he  might  be  called  upon  to  pay 
for  that  which  the  next  week  he  would  cause 
to  be  torn  down  and  removed.  It  frequently 
happens  that  tt[^^g|,  and  a  new  house  sell 
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for  less  than  the  cost  <rf  building,  and  It 
Is  nnfortnnately  trne  tbat  one  la  often  Im- 
proved ont  of  bia  estate.  Bat,  before  tbls 
can  be  done,  be  must  at  least  consent  to 
the  making  of  tbe  disastrous  Improvement." 
Reppard  t.  Morrison,  120  Oa.  30,  47  8.  B. 
555. 

■  We  have  only  referred  to  tbese  decisions 
upon  tbe  aubject  of  Hens  because  tbe  plaintiff 
in  error  strenuously  Insists  tbat  plaintiff 
was  entitled  to  a  general  Judgment,  and  tbe 
same  doctrine  of  agency  or  authority  to  act 
would  be  applicable  to  bind  tbe  defendant 
for  the  contract  of  her  husband  and  subject 
her  to  a  general  Judgment  as  would  be  nec- 
essary were  the  assignment  as  to  tbe  special 
judgment  properly  before  us.  The  only  real 
question,  therefore.  Is  whether,  the  relation 
of  husband  and  wife  being  shown,  a  finding 
Is  required  that  the  latter  shall  in  any  and  all 
events  be  bound  therefor,  where  the  husband 
for  any  reason  sees  fit,  of  bis  own  accord  and 
upon  bis  own  responsibility,  to  make  expen- 
ditures upon  premises  which  happen  to  be 
owned  by  the  wife,  but  which  were  not  the 
basis  of  the  credit  extended,  or  whether  the 
creditor  in  such  cases  shall  be  required  to 
prove  other  facts  or  circumstances  In  addi- 
tion to  the  relationship,  showing  It  to  be 
right  and  proi)er  that  the  wife  shall  be 
bound  for  the  contract  If  the  husband  Is 
acting  as  agent  for  his  wife  and  she  Is  slmj>ly 
the  undisclosed  principal,  of  course,  her  lia- 
bility cannot  be  questioned  any  more  than  if 
he  had,  with  her  assistance,  concealed  or 
misled  the  contractor  as  to  the  true  ownership 
of  the  property,  to  Improve  which  work  or 
material  was  furnished.  The  authorities  cit- 
ed by  the  plaintiff  In  error  upon  the  subject 
of  an  undisclosed  principal  are  not  applica- 
ble to  the  facts  of  this  case.  Where  the 
wife  1b  the  principal  and  the  husband  agent, 
there  are  generally  at  least  some  clrcdin- 
stances  pointing  to  that  conclusion.  None 
such  appear  In  this  case.  In  the  absence  of 
evidence  of  any  peculiar  circumstances,  no 
conclusive  presumption  arises,  from  proof  of 
the  relation  of  husband  and  wife,  that  a  hus- 
band may  not  present  bis  wife  with  a  new 
batb  tub,  or  that  he  may  not  have  put  It  in 
the  bouse  for  his  own  use  and  benefit,  al- 
though the  wife  may  own  the  real  estate. 
Under  the  decisions  In  the  cases  of  Colquitt 
▼.  Solomon,  61  Ga.  494,  Masland  v.  Kemp, 
70  Oa.  786,  and  other  cases  cited,  there  can 
be  no  question  that,  even  If  tbe  copy  lien 
tendered  should  have  been  allowed  as  evi- 
dence. It  cannot  t>e  considered  by  this  court. 
It  la  attached  to  the  bill  of  exceptions  on  a 
separate  sheet  and  following  the  Judge's 
certificate.  It  is  not  identified  by  the  Judge's 
signature  as  being  the  "Exhibit  A"  referred 
to  in  tbe  bill  of  exceptions.  Certainly,  there- 
fore, there  could  not  have  been  a  special 
Judgment  against  the  defendant;  and  as,  in 
our  opinion,  the  plaintiff's  evidence  fails  to 
show  that  tbe  wife  was  the  undisclosed  prin- 
cipal of  her  husband,  and  the  evidence  show- 


ed, wltlwut  contradiction,  that  the  employ- 
ment was  procured  by  the  husband,  the  work 
done  according  to  his  suggestion  and  wishes, 
and  all  the  payments  made  by  him,  ther* 
could  have  been  no  general  Judgment  against 
the  defendant.  There  was  no  error  in  the 
Judgment  awarding  a  nonsulti 
Judgment  afllrmed. 


HBNDRIX  V.  ELLIOTT.    (No.  429.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  JnsTioBs    or    ths    Pkack  —  FLEADiiia — 
AuENousm. 

An  account  attached  to  a  summona  in  a 
Justice's  coart,  and  set  forth  in  the  following 
language,  to  wit:  "A.  to  B.  dr.,  to  commisgiona 
on  sales  on  real  estate  to  Dr.  Grove,  as  per 
agreement,  $75.(X)"— eufiSclently  indicates  and 
specifies  "some  particular  (act  or  transaction 
as  a  cause  of  action"  to  authorize  an  amend- 
ment amplifying  the  details  and  circumstances 
of  the  particular  transaction. 

2.  Saue. 

A  rule  of  liberal  construction  is  to  be 
applied  to  section  4116  of  the  Civil  Code  of 
189S,  because  the  same  decree  of  strictness 
and  precision  is  not  required  in  justices'  courts 
as  in  courts  of  higher  jurisdiction.  If  a  defend- 
ant in  the  justice's  court  is  informed  of  tbe 
nature  of  the  plaintiff's  demand  against  him,  the 
purpose  of  the  law  is  fulfilled. 
(Syllabus  by  the  Court.) 

Error  from  Superior  (3ourt,  Fulton  (bounty; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  H.  Elliott  against  J.  H.  Hen- 
drlx.  Judgment  for  plaintiff  was  affirmed 
on  appeal,  and  defendant  brings  error.  Af- 
firmed. 

W.  H.  Terrell,  for  plaintiff  in  error.  Al- 
dine  Chambers  and  Wm.  M.  Smith,  for  de- 
fendant In  error. 


RUSSELL,  J.  Tbls  suit  started  in  the  Jus- 
tice's court  It  was  appealed  to  the  superior 
court  The  summons  called  the  defendant 
to  answer  to  an  action  of  debt  due  on  ac- 
count. Attached  to  the  summons  was  the 
following  copy  of  the  account:  "J.  H.  Hen- 
drix,  to  J.  H.  Elliott,  dr.,  to  commissions  on 
sales  of  real  estate  to  Dr.  Grove,  as  per 
agreement,  175.00."  After  the  appeal  to  the 
superior  court,  tbe  defendant  moved  to  dis- 
miss tbe  case,  "on  tbe  ground  that  no  cause 
of  action  was  set  forth  in  the  case  of  the 
alleged  account  attached  to  tbe  summons." 
The  court  overruled  this  motion,  and  allow- 
ed the  plaintiff  to  amend  by  setting  forth 
with  greater  particularity  the  sales  referred 
to  and  how  the  indebtedness  for  commissions 
was  created.  The  defendant  excepted  pen- 
dente lite  to  tbe  overruling  of  his  motion 
to  dismiss,  and  to  the  allowance  of  the 
amendment  There  Is  no  assignment  of  er- 
ror In  the  bill  of  exceptions  as  to  the  rulings 
to  which  exceptions  were  taken  pendente  lite; 
and,  while  error  may  be  assigned  as  to  the 
subject-matter  of  exceptions  pendente  lite  by 
distinct  assignment  of  error  In  the  brief  or 
written  argument  in  this  court,  it  is  doubtful 
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in  this  case  whether  there  Is  anytbing  evea 
thus  presented  to  our  consideration  in  the 
brief  of  counsel  for  plaintiff  In  error.  Aa, 
however,  several  authorities  are  referred  to, 
and  the  point  is  made  that  there  was  nothing 
to  amend  by  so  far  as  the  amendment  al- 
lowed was  concerned,  we  will  consider  the 
brief  as  containing  an  assignment  of  error 
as  to  the  orders  complained  of  in  the  ex- 
ceptions pendente  lite. 

We  think  the  trial  judge  did  right  In  re- 
quiring the  plaintiff  to  amend,  and  in  refus- 
ing to  dismiss  the  case.  Really  no  amend- 
ment was  necessary.  As  held  by  this  court 
In  Georgia  So.  Ry.  Co.  v.  Barfleld,  1  Ga.  App. 
203,  58  S.  E.  236,  niceties  in  pleading  are 
not  required  in  Justices'  courts.  The  require- 
ment of  Civ.  Code  1895,  {  4116,  was  certainly 
sufficiently  compiled  with  by  tlie  allowance 
of  the  amendment,  and  the  statement,  "to 
commissions  on  sales  of  real  estate  to  Dr. 
Grove,  as  per  agreement,  |75.00,"  set  forth 
a  cause  of  action.  The  use  of  the  word 
"commissions"  indicated  clearly  that  the 
plaintiff  claimed  either  a  percentage  or  a 
fixed  amount  for  itervlces  as  an  agent,  rep- 
resenting either  the  seller  or  the  buyer  in 
the  purchase  of  property.  The  word  "sales" 
put  the  defendant  on  notice  that  there  was 
more  than  one  of  the  transactions  involved. 
It  was  clearly  stated  that  the  sales  for 
which  plaintiff  claimed  compensation  were 
of  real  estate.  The  transactions  w«e  then 
particularly  Identified  by  stating  that  one 
Dr.  Grove  was  the  purctiaser  of  the  pieces 
of  real  estate  in  the  sale  of  which  plaintiff 
was  concerned  and  for  which  he  claimed 
compensation,  and  the  matter  was  still  fur- 
ther Identified  by  the  statement  that  there 
bad  been  an  agreemeut  In  reference  to  the 
commissions,  which,  in  the  absence  of  any- 
thing to  the  contrary,  could  only  be  inferred 
to  be  between  plaintiff  and  defendant.  "A  pe- 
tition showing  a  plaintiff  and  a  defendant,  and 
Betting  out  sufficient  to  indicate  and  specify 
some  particular  fact  or  transaction  as  a  cause 
of  action,  is  enough  to  amend  by."  Civ. 
Code  1895,  (  5068.  The  plaintiff  in  error 
cites  us  to  the  cases  of  Thomas  v.  Forsyth 
Chair  Co.,  119  Ga.  698,  46  S.  B.  869,  Powell 
V.  Alford.  113  Ga.  979,  39  S.  E.  449,  and  M. 
&  B.  R.  Co.  V.  Walton,  121  Ga.  275,  48  S.  B. 
940,  to  establish  the  proposition  that  the 
cause  of  action  is  not  set  forth  with  suffi- 
cient certainty.  None  of  these  cases  would 
be  applicable  to  the  cause  of  action  attached 
to  the  summons  In  this  case.  As  we  have 
shown,  the  statement  as  to  the  account  indi- 
cates and  sufficiently  specifies  a  particular 
transaction  as  required  by  the  Code.  The 
defendant  is  given  notice  of  what  be  is  re- 
quired to  meet.  In  the  first  case  cited  by 
counsel  for  plaintiff  in  ertor  the  Judgment 
was  reversed,  not  only  because  no  bill  of  par- 
ticulars was  attached  to  the  summons,  but 
because  there  was  nothing  to  furnish  rea- 
sonable notice  to  the  defendant  as  to  tha 
character  of  the  plaiutlfC's  demand.    By  an 


examination  of  the  original  record  in  Thomas 
T.  Forsyth  Chair  Co.,  in  the  clerk's  office  of 
the  Supreme  Court,  we  find  that  the  account 
attached  in  that  case  to  the  summons  con- 
tained no  reference  whatever  to  what  it  was 
for — no  bill  of  particulars.    It  was  as  fol- 
lows:   "Thomas  &  Blake  in  account  with 
Forsyth  Chair  Company.    Chairs  and  rock- 
ers, 1901.    April  30,  $22J00.    Sept  12,  $8.50. 
$30.50."     Following  that    account   are    two 
statements,  both  dated  September  12tli— one 
for  "one  dozen   166,  duplicate,  $8.60";  the 
other  "two  dozen  60,  $17.00,  half  dozen  156, 
$23.00,  less  rebate  $1.00,  leaving  $22.00."     It 
Is  clear  from  these  accounts  that  no  one 
could    tell   what   plaintiff   purchased    from 
defendant.    In    Powell    t.    Alford,    Alford 
was   sued   as   a   guarantor,    and   Judgment 
was  rendered  against  him  as  a  principal. 
The  case  was  taken  by  certiorari   to   the 
superior   court,    where    the   certiorari    was 
sustained  and  the  Judgment  against  Alford 
set  aside  on  the  express  ground  that,  hav- 
ing been  sued  as  a  guarantor,  a  Judgment 
against  him  as  principal  could  not  be  sus- 
tained; the  court  holding  as  follows:    "The 
suit  was  against  J.  F.  Wood  and  G.  W.  Al- 
ford   as    guarantor.     No    amendment    was 
made  either  to  the  summons  or  the  account 
sued  on,  both  of  which  stated  Alford  to  be 
guarantor.     I    cannot    surmise    a    possible 
amoidment  or  send  the  case  back  on  such  a 
surmise.    The  plaintiff,  having  so  sned  Al- 
ford, must  so  recover  against  him,  if  at  all. 
He  could  not,  in  such  a  snlt,  recover  against 
him  as  sole  principal  debtor."    The  case  was 
then  carried  to  the  Supreme  Court  by  writ 
of  error  and  the  Judgment  of  the  trial  court 
affirmed;  the  court  holding:     "The  plaintiff  in 
an  action  in  a  Justice's  court  must  set  forth 
with  some  degree  of  certainty  his  canae  of 
action,  and,  having  done  so,  must  recover,  if 
at  all,  upon  the  cause  as  laid,  and  cannot  re- 
cover upon  a  different  and  distinct  ground 
of  liability."    The  holding  thus  embraced  two 
ideas  only:    One,  that  the  cause  of  action  In 
that  case  was  set  forth  with  certainty;  and 
the  other,  that,  being  thus  set  forth,  the  plain- 
tiff must  recover  on  his  cause  of  action  as 
laid,  and  can,  in  no  event,  recover  on  a  total- 
ly different  cause  of  action.    While  in  the 
third  case  cited  by  counsel  for  plaintiff  in 
error  it  was  held  that,  on  motion  to  dismiss, 
the  action  was  proper  where  no  cause  of 
action  was  set  forth  (even  after  an  appeal 
had  been  entered  to  the  superior  court)  and 
that  that  motion  should  have  been  sustained 
in  the  case  then  being  considered,  still  the 
decision  in  that  case  is  authority  tor  what 
we  now  hold.    The  court  in  deciding  that 
there  was  nothing  in  the  statement  of  ac- 
count in  that  case  to  put  the  defendant  upon 
notice  of  the  charact»'  of  plaintiff's  claim, 
Inferentially  decided.   In  the  spirit  of  the 
Code,  that  where,  as  in  this  case,  there  is 
ample  statement  to  put  the   defendant  on 
notice  and  enable  him  to  prepare  his  defense^ 
the  suit  should  not  be  dismissed.  ,^  I  ^ 
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The  plaintiff  In  error  also  relies  upon  the  de- 
cision of  Atlanta  R7.  Co.  v.  Shippen,  126  Oa. 
784.  55  S.  E.  1031.  The  decision  In  that  case 
is  simply  that  the  suit  should  have  been  dis- 
missed because  It  was  doubtful  what  was  the 
character  of  the  claim  sought  to  be  recovered. 
As  said  by  the  Supreme  Court:  "It  might  be 
construed  to  be  a  claim  for  an  overcharge. 
It  might  be  oonstrued  to  be  a  claim  for  a 
penalty.  *  *  *  The  penalty  for  the  uae 
of  *  *  *  such  equivocal  language  is  a 
dismissal,  if  the  moat  onfavorable  construc- 
tion would  oust  the  court  of  Jurisdiction. 
*  *  *  There  was  no  amendment  In  this 
case,  and  the  penalty  for  equivocal  language 
should  have  been  Imposed  and  the  case  dis- 
missed." The  only  points  in  the  decision 
are  that,  under  the  facts  stated,  the  suit 
could  be  construed  as  one  for  penalty  with- 
out an  amendment,  and  should,  therefore, 
have  been  dismissed,  and  that  by  amendment 
It  could  have  been  saved,  the  court  referring 
to  Atla.  R.  Co.  V.  Ga.  By.  Co.,  125  Ga.  7©8, 
54  S.  E.  7S3,  in  which  the  plaintiff  saved  his 
case  by  amendment.  The  defendant  In  error 
seems  to  have  bad  the  latter  case  in  mind  in 
preparation  of  the  amendment  allowed  in 
this  <!ase.  If  there  were  ambiguity  in  the 
cause  of  action  as  originally  set  forth.  It 
was  rdieved  by  the  amendment  There  was 
no  error  in  allowing  the  amendment,  or  In 
oveiTulIng  the  motion  to  dismiss.  The  ex- 
ception taken  to  the  order  overruling  the 
motion  for  new  trial  Is  without  merit.  The 
plaintiff  fully  established  his  case,  if  the 
jnry  preferred  to  believe  him  and  his  wit- 
nesses in  preference  to  the  testimony  of  the 
defendant,  which  was  uncorroborated;  and, 
the  trial  judge  having  approved  the  finding 
of  the  Jury,  we  have  neither  the  power  nor 
the  disposition  to  disturb  their  verdict  as 
to  the  facts,  nor  to  Interfere  with  the  proper 
Judfrraent  of  the  court  in  the  premises. 

Judgment  affirmed. 


KAHINSKT  V.  HORRTGAN,  Sheriff.    (No. 

19a) 

(Conrt  of  Appeals  of  Georgia.    Jaly  18,  1807.) 

1.  EXSCimOK— AmDAVlT      OF      ItLKOAUTY— 

Rkpi,bvt  Bond. 

The  obligation  of  a  replevy  bond,  filed  with 
an  affidavit  of  illegality,  is  to  redeliver  the  goods 
at  Uie  time  and  place  of  sale. 

2.  Bakkbuptct— Lien  of  Judoment— Bxion- 
TiON — ItEPtEVT  Bond. 

Thp  lien  of  a  judgment  obtained  more  than 
four  months  prior  to  the  filinK  of  the  petition 
in  bankruptcy  is  saperior  to  the  adjudication  in 
bankruptcy;  and  tlie  adjudication  of  the  prin- 
cipal in  a  replevy  bond  to  be  a  bankrupt  does 
not  relieve  the  surety  from  the  obligation  of  bis 
bond,  especially  where  such  surety  takes  no  step 
to  bring  such  lien  to  the  attention  of  the  bank- 
rupt conrt. 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  {  306.] 

3.  Same— Affidavit  of  Illeoalitt— Replevy 
Bond. 

Where  property  is  levied  upon,  and  it  is 
replevied,  the  principal  or  surety  must  show  why 
the  identical  proper^  levied  upon  la  not  dellv- 
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ered ;  and,  where  sncb  writ  Is  brought  upon  such 
bond,  the  burden  of  proof  Is  upon  the  defend- 
ant surety,  and  not  upon  the  plaintiff,  to-  show 
sufficient  reason  why  such  property  Is  not  pro- 
duced. 
(Syllabus  by  the  Court) 

E<rror  from  City  Court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  J.  J.  Horrigan,  sheriff,  for  use, 
etc.,  against  L.  Kamlnsky.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Osborne  ft  Lawrence  and  E.  H.  Abrabams, 
for  plaintiff  in  error.  Geo.  W.  Owens,  for  de- 
fendant In  error. 

RUSSBILIik  J.  On  November  5,  1903,  Hor- 
rigan, sheriff  of  the  dty  court  of  Savannah, 
levied  an  execution  in  favor  of  Max  Ripps 
for  the  sum  of  $192.26  and  costs  upon  the 
stoclc  of  goods  of  one  I.  Berendt;  the  retuni 
of  the  levy  being  as  follows:  "On  and  by 
virtue  of  the  within  execution,  I  have  this 
day  levied  upon  the  following  property  be- 
longing to  one  I.  Berendt:  The  stock  of 
goods  now  In  the  storehouse  kept  by  said 
Berendt  on  tlie  southwest  comer  of  York  and 
East  Broad  streets.  Savannah,  Georgia." 
Berendt  contested  the  levy  by  affidavit  of 
Illegality,  and  gave  a  forthcoming  bond  for 
the  property,  with  Kamlnsky,  plaintiff  in 
error,  as  surety  on  the  bond;  the  words  of 
description  of  the  property  replevied,  em- 
ployed In  the  bond,  being  the  same  as  those 
used  In  the  levy.  The  affidavit  of  ill^allty 
was  filed  on  December  16,  1903,  and  the  bond 
was  executed  on  the  same  day.  The  condi- 
tion of  the  bond  was  such  that  should 
Berendt  deliver  said  property  so  levied  on  at 
the  time  and  place  of  sale,  In  the  event  said 
illegality  should  be  dismissed  by  the  court 
or  be  >rlthdrawn,  or  should  L.  Kamlnsky  do 
so  for  him,  then  said  bond  to  be  void;  else 
of  full  force  and  effect  The  Illegality  was 
dismissed  by  the  court  on  tlie  lltb  day  of 
July,  1901.  On  May  23,  1904,  Berendt  ap- 
plied for  homestead,  filing  schedule  showing 
the  stock  of  goods  as  owned  by  him  as  part 
of  his  assets,  approximating  $1,500  In  value. 
On  July  23,  19(H,  the  stock  of  goods  In  the 
storehouse  kept  by  I.  Berendt  on  the  south- 
west comer  of  Toiic  and  East  Broad  streets. 
Savannah,  Ga.,  as  the  property  of  said  I. 
Berendt,  was  surrendered  into  the  custody 
of  the  bankrupt  court  of  the  United  States 
for  the  Eastern  Division  of  the  Southern  Dis- 
trict of  Georgia,  and  on  July  23,  1904,  Berendt 
was  adjudicated  an  involuntary  bankrupt. 
Under  the  order  of  the  referee  In  bankruptcy, 
the  property  as  above  described  was  sold  by 
the  trustee  In  bankruptcy  at  public  outcry, 
and  brought  the  sum  of  $560.  After  the  ad- 
judication in  bankruptcy  had  been  made,  the 
affidavit  of  illegality  was  dismissed  In  the 
state  court;  and,  when  the  sheriff  went  to 
make  demand  for  the  goods,  he  found  the 
same  In  charge  of  the  deputy  marshal  of  the 
United  States,  acting  as  custodian  of  the 
bankruptcy  court    The  surete  ^pointed  out 
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Hie  goods  to  the  sheriff,  bnt  delivery  was  re- 
fused by  the  marshal. 

The  defendant  in  error  filed  his  suit  to 
the  May  term,  1905,  of  the  city  court  of 
Savamiah,  alleging  as  follows:  That  I. 
Berendt  and  L.  Kamlnsky  were  residents  of 
the  city  of  Savannah ;  that  at  the  November 
term,  1903,  of  the  city  court  of  Savannah, 
Max  BIpps  obtained  Judgment  against  the 
said  L  Berendt  for  $192.26  principal,  and  in- 
terest from  November  26,  1902,  and  costs  of 
court,  and  that  on  said  date  an  execution 
was  issued  from  said  court  on  said  Judgment 
and  levied  on  that  day  on  the  stock  of  goods 
tbea  in  the  storehouse  of  I.  Berendt,  on  the 
southwest  comer  of  York  and  East  Broad 
streets,  in  the  dty  of  Savannah;  that  on  the 
16th  day  of  December,  1903,  said  Berendt 
filed  his  affidavit  of  illegality  to  said  execu- 
tion, and  gave  bond  in  terms  of  the  law, 
with  said  !•.  Kamlnsky  as  surety  on  the  same, 
conditioned  that  should  said  Berendt  deliver 
said  property  so  levied  on  at  the  time  and 
place  of  sale,  in  the  event  said  illegality 
should  be  dismissed  by  the  court,  or  with- 
drawn, or  should  the  said  L.  Kamlnsky  so  do 
for  him,  then  said  bond  to  be  void,  else  of 
full  force  and  effect;  that  subsequently  said 
illegality  was  dismissed  by  the  court  on  the 
11th  day  of  July,  1901,  and  that,  subsequent 
to  the  filing  of  the  said  Illegality,  said 
Berendt  filed  Ills  petition  for  a  homestead  In 
the  court  of  ordinary  of  Chatham  county, 
and  subsequent  to  filing  said  petition  for 
homestead  filed  a  petition  In  bankruptcy  in 
the  United  States  court,  for  the  Southern 
District  and  Eastern  Division  of  Georgia,  in 
which  he  also  claimed  a  homestead,  and  that 
on  the  23d  day  of  July,  1904,  thU  last  pe- 
tition was  referred  to  the  referee  in  b:iiik- 
ruptcy,  and  on  the  28tb  day  of  July,  1901, 
Berendt  was  adjudicated  a  bankrupt,  and 
that  on  the  17th  day  of  August,  1904,  a 
trustee  was  appointed  for  said  bankrupt's 
estate,  who  duly  qualified  and  filed  his  peti- 
tion for  authority  to  sell  all  of  the  property 
belonging  to  said  bankrupt's  estate,  and  that 
an  order  was  duly  passed  giving  said  author- 
ity on  the  10th  day  of  October,  and  the  trus- 
tee filed  his  report  of  the  sale  on  the  20tb  day 
of  December,  1904,  showing  that  all  of  the 
property  of  the  said  Berendt  had  been  sold 
for  the  sum  of  $560,  which  sale  was  duly 
confirmed;  and  that  on  the  20th  day  of  No- 
vember, 1904,  said  trustee  filed  his  report 
of  the  property  set  apart  to  said  Berendt  aa 
a  homestead,  and  an  order  was  passed  ap- 
proving said  report,  whereby  all  of  the  prop- 
erty of  Berendt  was  set  aside  to  him  as  a 
homestead.  Petitioner  further  showed  that 
from  the  date  of  said  levy,  namely,  Novem- 
ber 5,  1908,  to  the  23d  day  of  July,  1904, 
when  the  marshal  of  the  United  States  court 
took  possession  of  the  stock  of  goods  of 
Berendt,  the  said  Berendt  had  remained  In 
possession  of  the  stock  of  goods  levied  on 
previously  by  the  sheriff,  and  continued  to 


sell  the  same  in  due  course  of  business,  and 
continued  to  do  business  In  his  store  on  tb«    | 
southwest  corner  of  Yotk  and  E^st  Broad    '■ 
streets.  In  the  city  of  Savannah,  and  that, 
by  virtue  of  the  above  facts,  it  was  impossi- 
ble to  advertise  said  property  of  Berendt  for 
sale  or  to  require  him  or  his  surety  afore-    i 
said  to  produce  the  same  at  the  time  and 
place  of  sale,  whereby  the  principal  and  sure- 
ty became  Indebted  to  the  petitioner  for  the 
use  of  Max  Rlpps  in  the  amount  of  his  bond. 

In  reply  to  plaintiff's  petition  the  defoid- 
ant  denied  th^  allegation  in  all  other  para- 
graphs, except  that  he  resided  hi  Chatbam 
county ;  and  set  up  that,  though  he  admitted 
the  execution  of  the  bond  described  in  the 
petition,  he  was  not  liable  thereon,  because 
on  the  28th  day  of  July,  1904,  Berendt  was 
adjudicated  a  bankrupt,  and  on  the  29tli 
day  of  November,  1904,  he  received  his  dis- 
charge in  bankruptcy,  whereby  Max  Rlpps 
became  barred  from  further  proceeding 
against  the  defendant,  and  for  the  further 
reason  that  all  of  the  property  for  the 
forthcoming  of  which  said  bond  bad  been 
given  was  taken  charge  of  by  the  bankrupt- 
cy court  and  administered  by  it,  and  that, 
by  reason  of  said  administration,  he  was  un- 
able to  produce  or  deliver  said  goods  upon 
the  demand  of  the  plaintiff  in  this  case. 

Before  the  trial  of  the  case,  plaintiff 
amended  his  petition  as  follows:  "Tour  peti- 
tioner further  shows  that  from  the  date  of 
said  levy,  to  wit,  November  5,  1903,  to  the 
23d  day  of  July,  1904,  when  the  marshal 
of  the  United  States  court  took  possession  of 
the  then  stock  of  goods  of  the  said  Berendt, 
he,  the  said  Berendt,  remained  in  possession 
of  the  stock  of  goods  levied  on  by  the  sheriff 
of  the  court,  and  continued  to  sell  the  same 
in  due  course  of  buslnesa,  and  continued  to 
do  business  in  his  store  on  the  southwest  cor- 
ner of  Toiit  and  East  Broad  streets,  in  the 
city  of  Savannah."  To  this  amendment  the 
defendant  demurred,  but  it  was  allowed  by 
the  court;  and  to  the  averment  of  said  amend- 
ment the  defendant  filed  no  plea. 

This  case  was  evidently  tried  in  the  court 
below  on  the  single  Issue  as  to  whether  the 
stock  of  goods  taken  charge  of  by  the  United 
States  marshal  in  aid  of  the  proceedings  in 
bankruptcy  was  the  same  stock  of  goods  lev- 
ied on  by  the  sheriff.  The  contention  of  the 
plaintiff  was  that,  before  the  marshal  took 
charge  of  the  property,  the  stock  of  goods 
had  been  changed  or  disposed  of  by  sale  from 
time  to  time  until  more  than  enough  of  the 
stock  had  I>een  dissipated  to  pay  the  plain- 
tiff's debt  The  defendant's  surety  contended 
that  the  stock  of  goods  was  the  same,  and 
that  as  a  surety  he  was  relieved  from  liability 
on  the  forthcoming  bond  by  reason  of  the 
fact  that  the  property  was  placed  beyond  the 
power  of  his  principal  and  himself  on  ac- 
count of  its  seizure  by  the  bankrupt  court. 
We  would  find  no  fault  with  the  Judgment 
of  the  lower  court  if  t^  were  «  real  Issue 
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which  should  have  been  determined;  for  it 
appears  that  the  stock  was  for  nearly  eight 
months  In  the  custody  of  the  defendant 
Berendt,  and  that  his  doors  remained  open 
for  business,  and  we  think  the  jury*  could 
have  reasonably  inferred  that  in  that  length 
of  time  as  small  an  amount  as  $102  worth  of 
goods  in  stock  must  hare  been  sold  or  dis- 
posed of.  We  think  it,  however,  fruitless  to 
discuss  the  various  assignments  of  error  aris- 
ing from  a  trial  predicated  upon  the  theory 
to  which  we  liave  alluded.  The  errors  com- 
mitted, if  any,  were  immaterial.  The  real 
Issue  in  the  case  was  whether  the  surety 
was  liable  on  his  bond  for  the  nonproductlon 
of  the  property  according  to  the  terms  of  his 
obligation.  Under  the  agreed  statement  of 
facts,  he  was  liable,  because  the  proceedings 
In  bankruptcy  were  not  instituted  for  more 
than  four  montlis  after  the  levy  of  the  sber- 
MT.  The  lien  was  not  divested  by  the  pro- 
ceedings In  bankruptcy.  Bankr.  Act  July  1, 
1898,  c.  541,  g«  67,  67f,  30  Stat.  504,  605  [U. 
S.  Comp.  St.  1901,  pp.  3449,  3430] ;  Dozier  v. 
McWhorter,  113  Ga.  584,  39  S.  B.  106.  Nei- 
ther the  trustee  In  bankruptcy  nor  the  United 
States  marshal  was  entitled  to  the  possession 
of  the  goods;  and  when  Berendt,  the  princi- 
pal, surrendered  them  to  the  bankrupt  court, 
it  was  the  duty  of  the  surety  to  bring  to  the 
attention  of  that  conrt  the  fact  that  the  stock 
of  goods  was  subject  to  the  lien  of  the  fl.  fa. 
wbicb  had  been  levied  upon  them,  and  to 
have  procured  their  release  for  bis  own  pro- 
tection. Having  tacitly  consented  to  the  sur- 
render of  tills  stock  of  goods.  It  does  not  lie 
in  bis  mouth  to  claim  an  advantage  from 
that  which  he  could  himself  bare  prevented. 
In  so  far  as  the  homestead  Is  concerned,  it 
appears  to  have  been  taken  in  the  residue 
of  the  stock  of  goods  after  the  adjudication 
In  I>ankruptcy,  and  to  have  been  dependent 
entirely  upon  It.  As  the  stock  of  goods  un- 
der levy  should  not  have  been  turned  over 
to  the  bankrupt  court  and  as  this  disposition 
could  have  l>een  prevented  by  the  surety,  be 
can  derive  no  benefit  from  that  As  said  by 
the  Supreme  Conrt  In  Fleming  v.  Odum,  59 
Ga.  363:  "The  personal  property  was  In  the 
hands  of  the  sheriff  on  final  process,  and  the 
assignee  in  bankruptcy  could  not  dispossess 
bim  legally  'of  it"  And  In  this  case  the 
property  levied  upon  was  in  the  bands  of  the 
principal  (only  by  reason  of  the  bond  upon 
which  the  defendant  Kaminsky  was  surety*, 
and  the  trustee  in  bankruptcy  could  not  have 
dispossessed  blm  if  the  surety  bad  interposed 
proper  and  timely  objections.  The  defendant 
failed  to  carry  the  burden  resting  upoa  him. 
The  admission  in  his  answer  that  he  ex- 
ecuted the  I>ond.  and  that  the  goods  were  not 
produced  in  accordance  with  Its  terms,  put 
upon  the  defendant  the  burden  of  showing 
that  all  of  the  goods  levied  upon  had  been 
set  apart,  and  that  none  of  them  were  sold. 
In  this  view  of  the  case,  we  think  that  the 
Terdlct  for  the  plaintiff  was  demanded  by 


the  evidence;  and,  as  none  of  the  exceptions 
taken  addressed  themselves  to  this,  the  true 
view  of  the  case,  they  need  not  be  noticed. 
Judgment  atUrmed. 


MIMBS  V.   STATE.    (No.   510.) 
(Conrt  of  Appeals  of  Georgia.    July  7R,  1907.) 

1.  DlBOBDEBLT   IIOUSB— EV1D«NC«. 

There  was  no  error  in  refnsiog  a  new  trial 
on  the  ground  that  there  was  not  sufficient  evi- 
dence to  support  the  conviction. 

[Ei.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  17,  disorderly  House,  H  26-29.] 

2.  Criminal  Law— Opinion  Evidence. 

The  testlmoy  of  a  witness.  In  reforring  to 
an  act  which  took  place  in  his  presence,  "tt 
seems  to  me  that  be  closed  the  door  behind  him, 
but  I  cannot  say  ponitive  that  be  did  close  the 
door,  I  was  so  far  away" — is  not  subject  to  ol>- 
jection  on  the  ground  that  It  is  opinionative. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  1035-1039.] 

(Syllabos  by  the  Court) 

Error  from  City  Court  of  Mt  Vernon;  J. 
B.  Gelger,  Judge. 

Martha  Mlmbs  was  convicted  of  keeping 
a  disorderly  house,  and  brings  error.  Af- 
firmed. 

Wm.  B.  Kent  and  A,  C.  Saflold,  for  plain- 
tiff In  error.     W.  M.  Lewla,  SoL,  for  the 

State. 

POWELL,  J.  1.  The  defendant  was  con- 
victed of  maintaining  and  keeping  a  lewd 
house.  The  evidence  shows  that  the  defend- 
ant, ber  daughter,  and  her  niece  lived  to- 
gether; that  men  were  seen  frequenting  the 
place  by  night  and  by  day ;  that  the  defend- 
ant bad  a  general  reputation  of  being  a  lewd 
woman,  and  the  bouse  of  being  a  place  of 
prostitution.  This  was  snfBcIent.  McCain 
V.  State,  67  Ga.  391;  Hogan  v.  State,  76 
Ga.  82. 

2.  A  witness  may  testify  to  facts  with  a 
desree  of  certainty  less  than  that  of  absolute 
posltlveness.  Many  men  guard  their  state- 
ments as  to  facts  concerning  which  they  are 
most  certain  with  expressions  Indicative  of 
doubt  With  some  people,  notably  the  Scotch, 
this  cautiousness  is  almost  a  national  trait 
But  that  the  witness  is  not  willing  to  state 
positively  the  existence  of  a  fact  of  which 
from  the  nature  of  things  be  has  some  knowl- 
edge does  not  render  his  testimony  Inadmls^il- 
ble.  The  statement  of  the  witness  in  this 
case.  "It  seemed  to  me  that  he  closed  the 
door  behind  him,"  taken  In  connection  with 
the  context,  manifestly  showed  that  the  wit- 
ness was  not  attempting  to  give  bis  opinion, 
bnt  to  state  the  impression  of  his  mind  as 
to  a  fact  concerning  wblch  bis  recollection 
or  ability  to  see  perfectly  would  not  permit 
bim  to  state  with  more  posltlveness.  In 
Franklin  v.  Macon,  12  Ga.  257,  the  court 
says :  "It  is  not  sufficient  to  exclude  the  tes- 
timony of  a  witness,  who  swears  that  the 
impression  resting  on  his  n^nd_wa8_qo_and 
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BO,'  as  eTory  witness  must  swear  according 
to  the  Impressions  on  bis  mind,  wblcb  are.tbe 
materials  of  bis  knowledge,  and  this  la  only 
a  more  cautious  mode  of  expressing  himself." 
Ordinarily  the  words  "It  was  my  understand- 
ing," when  used  by  a  witness,  means  his 
knowledge  and  recollection  of  the  fact, 
though,  of  course,  there  are  times  when  these 
would  be  apt  words  to  express  merely  the 
opinion  of  the  witness.  In  the  former  event 
the  evidence  is  admissible,  In  the  latter  not 
BO.  Moody  V.  Davis,  10  Ga.  403 ;  Fielder  v. 
Collier,  13  Ga.  496;  Neal  v.  Field,  68  Ga. 
534;  Martin  v.  State,  38  Ga.  297;  Prlntup 
V.  Mitchell,  17  Qa.  558  (3),  63  Am.  Dec.  258. 
The  words  "I  believe"  ordinarily  Indicate  that 
what  follows  them  is  merely  the  opinion  of 
the  witness;  but  this  Is  not  always  so. 
They  may  be  merely  words  of  caution.  In 
which  event  the  evidence  is  admissible  not- 
withstanding the  statement  may  be  prefaced 
by  these  words.  .  Thompson  v.  Davltte,  69 
Ga.  483  (13) ;  Imboden  v.  Etowah  Co.,  70  Ga. 
87  (12d).  In  Central  R.  v.  Cogglns,  73  Ga. 
689,  it  is  held  that,  taken  in  connection  with 
the  other  facts  to  which  he  deposed.  It  was 
aot  error  to  permit  the  plaintiff  to  testify 
that,  "as  the  engineer  slacked  up  for  the 
switchman  to  get  on  the  train,  he  seemed  to 
shut  off  his  engine,  and  the  car  ran  up  on 
the  engine,  and  he  opened  his  engine  right 
suddenly,  I  suppose."  As  to  the  use  of  the 
word  "suppose"  as  qualifying  the  statement 
of  the  witness,  but  not  rendering  It  inadmissi- 
ble, see  Atlanta  Ry.  Co.  v.  Beaucbamp,  93 
Ga.  3.  19  S.  E.  24.  In  Thomas  v.  State,  67 
Ga.  464  (4),  the  Supreme  Court  says:  "The 
appearance  of  a  thing  is  a  fact"  To  state 
that  a  thing  "seems"  so  to  a  witness  is  merely 
to  state  its  appearance  as  viewed  by  the  wit- 
ness. See,  in  this  connection,  Roberts  v. 
State,  123  Ga.  14U,i  and  citations.  The  words 
used  by  Justice  Lumpkin  in  the  case  of 
Franlvlln  v.  Macon,  12  Ga.  261,  are  still  true 
and  apply  to  existing  conditions.  We  there- 
fore quote  them  with  approval :  "I  have  long 
been  satisfied  that  we  are  too  hidebound  and 
restricted  in  our  practice  with  regard  to  the 
admissibility  of  evidence.  The  books  of  Re- 
ports will  show  that  there  is  no  state  In  the 
Union,  and  no  country  in  the  world,  where 
there  are  as  many  captious  objections  made 
to  the  testimony.  It  is  high  time  that  the 
practice  should  be  discouraged.  •  •  • 
Nothing  tends  more  to  embarrass  a  trial, 
civil  or  criminal,  than  the  frequent  and 
frivolous  objections  that  are  so  commonly 
and  so  capriciously  made  to  the  Introduction 
of  the  proof."    Judgment  affirmed. 


ATLANTA  4  W.  P.  R.  CO.  v.  HUDSON. 

(No.  333.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907.) 
1.  Evidence— Phtsicai,  Experiments. 

In  a  suit  against  a  railroad  compHny  for 
killing  stock,  where  the  vital  point  illustrating 


'  61  S.  E. 


the  question  of  negligence  Is  the  distai 
the  stock  could  have  oeen  seen  on  the  i 
the  engineer,  it  is  competent  for  the 
to  prove  the  results  of  experiments  mai 
quently  to  the  accident,  where  it  appei 
the  experiments  were  made  at  the  plac 
accident,  and  upon  facts  and  under  cc 
substantially  similar  to  those  surronnc 
accident. 

[Ed.  Note.— For  caaes  in  point,  see  C« 
vol.  20,  Evidence,  i  439.] 

2.  Saue. 

Physical  experiments  based  on  sub 
ly  similar  facts  treqnently  elucidate  the 
controversy.  The  closer  the  similarity 
facts  proved  and  the  facta  upon  which 
periment  is  based,  the  greater  the  p 
value  of  such  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Ce 
vol.  20,  Evidence,  S  439.1 

8.  Trial  —  Instbuctioss  —  Cbkdibii 

Witnesses. 

The  charge  of  the  court  complaine 
the  subject  of  the  impeachment  of  witnci 
a  substantial  compliance  with  the  sec 
the  Code. 

[Ed.  Note.— For  cases  in  point,  see  Ce 
vol.  46,  Trial,  t  492.] 

4.  Railboads  —  KiLLina     Stock — Dii 
Required. 

The  rule  of  diligence  required  of  r 
in  running  cars  to  prevent  killing  stoci 
modified  or  altered  by  the  legislation  k: 
the  "stock  law" ;  and  it  is  not  as  mattei 
contributory  negligence  to  allow  stock 
at  large  in  communities  where  such  a 
fence  law  prevails. 

5.  Same— EviDENcr. 

No  error  of  law  was  committed,  i 
verdict  was  warranted  by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  La  C 
Frank  Harwell,  Judge. 

Action  by  A.  O.  Hudson  against  the  . 
&  West  Point  Railroad  Oimpany.  Ju 
for  plaintiff,  and  defendant  brings  err< 
firmed. 

Arthur  Heyman,  Dorsey,  Brewster  i 
el],  and  Arthur  H.  Thompson,  for  plai 
error.  J.  R.  Terrell  and  F.  P.  Long! 
defendant  in  error. 


Him  C.  J.  The  plaintiff  sued  the  ^ 
&  West  Point  Railroad  Company  for 
two  cows  and  injuring  a  third.  Th 
found  a  verdict  for  the  plaintiff,  and  1 
tlon  of  the  defendant  for  a  new  tri 
overruled.  The  evidence  showed  th 
cows  were  killed  at  or  near  a  private  c 
near  the  town  of  La  Grange.  The 
tlon  of  the  defendant  was  that  the  ei 
could  not  see  the  cows  in  time  to  stop 
trol  the  train,  because  of  the  embankc 
a  cut  through  which  the  track  ran  Just 
reaching  the  crossing;  that  the  cowi 
from  around  the  edge  of  the  cut,  and 
gineer  did  not  see  and  could  not  hai 
them  until  the  train  was  right  at  then 
he  did  everything  In  his  power  to  previ 
accident  after  seeing  the  cows.  The  p 
contended  that  a  cow  at  or  near  the  c: 
In  question  could  be  seen  by  the  aigim 
several  bundred  yardai  before  raacbii 
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CTOBBing,  and  in  ample  time  to  stop  or  get  ttie 
train  under  control. 

1.  The  storm  center  of  the .  evidence  was 
the  contested  point  as  to  how  far  a  cow  could 
have  been  seen  on  the  track  by  the  engineer 
in  approaching  the  crossing  at  or  near  which 
the  accident  occurred.  To  illustrate  this 
question,  the  court  permitted  the  plaintiff 
to  prove  the  result  of  certain  experiments  he 
and  others  had  made.  These  experiments 
consisted  in  placing  a  steer  at  and  near  the 
crossing  where  the  cows  were  killed,  and 
then  In  determining  by  sight  and  measure- 
ments how  tar  the  steer  could  be  seen  up  the 
track  In  the  direction  from  which  the  train 
was  approaching,  and  also  by  determining  in 
the  same  manner  the  distance  from  the  track 
near  the  crossing  that  the  steer  could  be  seen 
by  a  person  standing  where  the  train  left 
the  cut  before  reaching  the  crossing.  The  re- 
sults of  these  experiments  wer»  objected  to 
as  evidence  by  the  defendaut,  on  the  ground 
that  they  were  not  based  upon  the  actual 
facts  of  the  case,  and  were  therefore  irrele- 
vant The  experiments  were  made  according 
to  the  facts  as  proved  by  the  plaintiff.  Ex- 
periments made  In  and  out  of  court  some- 
times makes  a  practical  demonstration  of  the 
question  in  issue,  and  are  often  the  best  evi- 
dence In  elucidating  the  truth.  It  Is  neces- 
sarily largely  within  the  discretion  of  the 
trial  court  to  determine  whether  the  testi- 
mony shows  that  the  experiments  were  made 
under  sncb  conditions  as  to  fairly  Illustrate 
the  point  in  issue.  Yet,  when  It  it  shown  that 
the  conditions  were  essentially  the  same,  the 
testimony  should  be  admitted,  and  its  weight 
determined  by  the  Jury.  If  the  experiments 
\>e  predicated  upon  different  facts  than  those 
in  the  particular  case,  evidence  of  the  re- 
sults would  tend  to  confuse  rather  than  en- 
lighten the  Jury,  and  should  be  excluded.  We 
think  the  true  rule  is  that  there  should  I>e 
substantial  and  reasonable  similarity  In  the 
facts  proved  in  the  case  and  the  facts  upon 
which  the  experiment  is  based.  The  facts 
need  not  be  exactly  or  In  every  particular 
similar.  If  they  are  sufficiently  similar  to  ac- 
complish the  purpose  of  assisting  the  Jury 
to  Intelligently  consider  the  issue  of  fact  pre- 
sented in  regard  to  the  special  point  in  con- 
troversy, the  evidence  is  admissible.  Of 
course,  the  closer  the  similarity  in  the  facts 
of  the  case  and  the  facts  of  the  experiment, 
the  greater  the  probative  value  of  the  evi- 
dence. Morton  v.  State  (Trac.  Cr.)  71  S.  W. 
281;  Commonwealth  v.  Piper,  120  Mass.  185; 
5  Bnc  Bv.  475,  485.  The  case  of  Byers  v. 
Nashville  B.  Co.,  94  Tenn.  345,  29  8.  W.  128, 
is  analogous  to  the  present  one.  It  appeared 
that  plaintiff's  husband  had  been  killed  by 
defendant's  train  while  crossing  a  bridge. 
On  the  question  as  to  whether  the  engineer 
could  have  stopped  the  train  after  coming  in 
view  of  the  deceased,  the  plaintiff  was  allow- 
ed to  introduce  evidence  of  exi)erimenta 
showing  the  distance  at  which  a  man  could 
be  seen  standing  where  deceased  was  killed. 


We  think,  under  the  facts  in  the  record,  the 
requirements  of  the  law  were  sufficiently 
shown  to  make  the  evidence  of  the  experi- 
ments and  the  results  therefrom  admissible. 

2.  Error  Is  assigned  on  the  following 
charge  as  to  impeaclunent  of  witnesses:  "A 
witness  may  be  Impeached  by  proof  of  contra- 
dictory statements  as  to  matters  that  are 
material  to  the  Issues  on  trial.  The  general 
rule  is  that,  when  a  witness  has  been  success- 
fully impeached,  he  should  not  be  believed. 
If  such  witness  be  corroborated — that  is,  If 
there  be  other  evidence  In  the  case  sustaining 
what  the  witness  said — such  witness  may  be 
believed.  In  all  attempts  at  impeachment  It 
is  for  you,  the  Jury,  to  say  whether  or  not 
such  attempt  has  beoi  successful."  The  ob- 
jection to  this  Instruction  is  that  It  took  away 
from  the  Jury  the  right  to  believe  the  witness, 
although  Impeached  by  proof  of  contradictory 
statements;  It  being  for  the  Jury  to  deter- 
mine the  credit  to  be  given  his  testimony 
when  impeached  by  proof  of  contradltory 
statements.  This  criticism  of  the  charge  Is 
not  well  taken.  The  court  did  leave  the 
whole  matter  of  the  witness'  credit,  although 
impeached,  to  be  determined  by  the  Jury. 

8.  Error  is  assigned  on  the  failure  of  the 
court  to  charge  the  Jury  upon  the  issue  of 
contributory  negligence.  It  is  claimed  that 
what  is  known  as  the  "stock  law"  existed  In 
the  community  where  the  cows  were  killed, 
and  that  the  fact  that  the  owner  of  the  cows 
allowed  them  to  roam  at  large  where  sncb 
law  prevailed  famished  evidence  of  contribu- 
tory negligence.  The  existence  of  the  stock 
law  may  be  a  pertinent  fact  to  be  considered 
by  the  Jury,  along  with  other  facts  and  cir- 
cumstances, In  determining  the  question  of 
the  exercise  of  ordinary  and  reasonable  care 
and  diligence  In  guarding  against  killing 
stodc  by  the  running  of  trains.  The  exist- 
ence of  the  stock  law  is  not  necessarily  evi- 
dence of  contributory  negligence,  nor  is  the 
rule  of  diligence  imposed  by  law  upon  rail- 
roads to  prevent  the  killing  of  stock  altered 
or  modified  by  such  local  legislation.  "With 
or  without  the  stock  law,  the  degree  of  dili- 
gence required  of  railroad  companies  Is  one 
and  the  same.  It  is  ordinary  and  reason- 
able care."  Besides,  there  was  no  request 
for  the  court  to  charge  on  this  subject:  and 
even  If  such  instruction  had  been  proper, 
there  was  no  error  in  falling  to  give  It  where 
no  request  to  do  so  was  made. 

Judgment  affirmed. 


EPPERSON    V.    KITCHENS.    (No.    462.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.> 

1.   JaSTICES    OP    THB    PlEAOB— CXBTIOBABI— Ds- 

FEcnvK  Affidavit. 

After  the  petition  for  certiorari  has  been 
sanctioned  and  the  answer  of  the  magistrate 
filed,  and  sncb  answer  snpports  the  alleKatioDs 
of  the  petition,  the  certiorari  will  not  be  dis- 
missed because  of  a  defect  in  the  affidavit  of 
the  plaintiff  in  certiorari  verifying  the  petitl«ii. 
Digitizec 
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2,  BJbbob,  Writ  op— Cebtiobabi— Bbvikw  o» 
Evidence. 

Where  the  superior  court,  on  certiorari,  set 
•tide  a  verdict  rendered  in  a  justice's  court,  and 
ordered  a  new  trial  because  "the  ends  of  justice 
require  it,"  the  voice  of  the  evidence  demand- 
iag  such  verdict,  to  be  heard  in  this  court,  would 
liave  to  be  very  clear  and  very  load. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Banks  County; 
C.  H.  Brand,  Judge. 

Action  between  W.  T.  Epperson  and  J. 
W.  Kitchens.  From  an  order  refusing  to 
diiiuiiss  a  petition  for  certiorari,  Epperson 
brings  error.    Affirmed. 

A.  C.  Brown,  for  plaintiff  In  error.  Mar- 
tin ft  Stevenson  and  A.  J.  Griffin,  for  defend- 
ant In  error. 

HILL,  0.  J.    Judgment  affirmed. 


STKES  et  al.  v.  BROWN.    (No.  451.) 
<  Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  EteBOB,  Writ  op— Review— Denial  of  New 
Tbiai.— Evidence. 

Grounds  of  a  motion  for  a  new  trial  In 
which  error  is  assigned  upon  the  admission  of 
evidence  will  not  be  considered  by  this  court, 
when  the  evidence  objected  to  is  not  set  forth, 
literally  or  in  substance,  nor  attached  to  the 
motion  as  an  exhibit.  Hicks  v.  Webb,  56  S. 
E.  307.  127  Ga.  171  (5) :  Lewis  v.  Hutchinson, 
m  8.  E.  998.  127  Ga.  790  (3),  and  cases  cited ; 
Wnldrop  V.  Wolff,  40  8.  E.  830,  114  Ga.  610  (2). 
I  Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  2809.] 

2.  Same. 

The  verdict  is  well  warranted  by  the  evi- 
dence; and  no  reversible  error  appears. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Griffin;  B.  W. 
Hnmmond,  Judge. 

Action  by  Mattle  Brown,  administratrix, 
against  J.  M.  Sykes  and  otbers.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

T.  E.  Patterson,  for  plaintiffs  In  error. 
Lloyd  Cleveland,  for  defendant  In  error. 

POWELL,  J.    Judgment  affirmed. 


VIRGINIA-CAROLINA  CHEMICAL  CO.  v. 
ROBERTS.    (No.  138.) 

(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Error,  Writ  of— Disuissax. 

Tiie  assignment  of  error  in  the  bill  of  ez- 
cegitions  is  sufficiently  specific.  The  motion  to 
(iismiaa  the  writ  of  error  is  therefore  overruled. 

2.  Judgment— Mattebs    Concluded — Identi- 
TT  OF  Issues. 

One  who  has  unsuccessfully  claimed  title 
t*  property  levied  upon  by  an  execution  in 
favor  of  a  third  party  is  not  thereby  estopped 
iTom  foreclosing  a  mortgage  in  his  favor  upon 
the  property  previously  claimed  by  him  and  as- 
sertiag  the  lien  of  such  mortgage.    Consequent- 


ly  there   was  no   error  in  sustaining  the 
tiorari  in  this  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent 
vol.  30,  Judgment,  {  1234.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dougl 
County;  W.  N.  Spence,  Judge. 

Action  by  A.  D.  Roberts  against  ttae 
glnla-Carolina  Chemical  Company.  J 
ment  for  defendant.  From  an  order  sue 
Ing  a  certiorari.  It  brings  error.    AfBrm 

L.  W.  Nelson,  for  plaintiff  In  error.  J 
Walters,  Jr.,  and  Clayton  Jones,  for  de 
ant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 


SOUTHERN  RT.  CO.  v.  STONB.    (No. 
((3ourt  of  Appeals  of  (Georgia.    July  18,  1 

1.  JnSTIOES   OF    THE    PEACE — CEBTIOBARI- 
8WEB 

The  allegations  of  the  petition  for  cert 
must  be  verified  by  the  answer  of  the  magii 
whose  decision  is  sought  to  be  reviewed,  c 
truth  of  the  allegations  must  be  admitti 
tlie  defendant  in  certiorari. 

2.  Save— Dismissal. 

Where  no  answer  to  a  certiomrl  was 
giving  information  to  the  reviewing  court 
what  was  done  by  the  lower  court,  and  tl 
swer  was  not  waived,  and  the  truth  of  tl 
legations  contained  in  the  petition  was  n( 
mitted,  there  was  nothing  before  the  con 
which  a  final  judgment  could  have  been  rem 
In  such  condition  of  the  record,  the  only 
er  judgment  would  have  been  the  dismiss 
the  certiorari ;  and  a  final  Judgment  b: 
superior  court  against  the  plaintiff  in  cert 
for  the  amount  alleged  to  have  been  recc 
in  the  justice's  court  was  erroneous,  and 
be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Oent 
vol.  31,  Justices  of  the  Peace,  ^  823.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Appling  < 
ty;   T.  A.  Parker,  Judge. 

Action  by  W.  L.  Stone  against  ttae  Sou 
Railway  Company.  Judgment  for  pla 
before  a  Justice.  From  a  Judgment  ag 
defendant  on  certiorari,  he  brings  error, 
versed. 

De  Lacy  &  Bishop,  for  plaintiff  in  < 
H.  L.  Williams,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  reversed. 


HILL   &    MOULTRIE   v.    WHEELER. 

830.) 
(Court  of  Appeals  of  Georgia.    July  18,  : 

Brokers— Action    fob    (Commissions— ( 
TioNS  for  Jury. 

On  tba  trial  of  an  action  by  real  < 
agents  for  the  recovery  of  a  commission  a 
sale  of  property,  it  was  error  to  award  a 
suit,  where  it  appeared  from  the  evidence 
the  defendant  bad  placed  the  property  in 
hands  to  sell  upon  specified  terms,  and 
pending  negotiations  between  the  agents 
their  customer, /they^^^l  prevented  fron 
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ing,  or  at  least  from  concluding  their  negotia- 
tions for  a  sale,  by  the  action  of  their  principal 
in  takinjr  the  matter  into  his  own  hands  and, 
without  notice  to  them,  selling  the  property  at  a 
lower  price  to  the  customer,  procured  by  their 
efforts.  In  sach  a  case  the  good  faith  of  the 
parties  and  the  question  as  to  whether  the 
stipulated  price  was  waived,  as  well  as  wheth- 
er a  purchaser  would  have  given  the  stipulated 
price,  are  all  qaestioiis  of  faict  for  the  jury. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd;  Harper 
Hamilton,  Judge. 

Action  by  Hill  &  Moultrie  against  J.  T. 
Wheeler.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 

Lipscomb  &  WilHngham,  for  plaintiffs  In 
error.  Seaborn  &  Barry,  Wright,  for  defend- 
ant in  «rror. 


RtJSSEn^iIj,  J.  We  tbink  the  court  erred 
in  awarding  a  nonsuit  In  this  case,  for  we 
think  that  there  was  an  issue  of  fact  Involy- 
ed  in  the  evidence  upon  which  <mly  the  Jury 
i-ould  legally  pas&  The  question  was  cer- 
tainly raised  by  the  testimony  adduced  In 
liebalf  of  the  pialntUI,  as  to  whether  the  de- 
fendant acted  In  good  faith  In  selling  the 
property  himself  at  a  lower  price  than  he 
had  at  first  stipulated,  after  using  the  serv- 
ices of  the  real  estate  agents  to  find  a  pur- 
chaser for  It  and  to  int^est  him  in  its  ad- 
vantages. Under  the  testimony  for  the  plain- 
tiffs, the  Jury  conld  have  found  (in  the  ab- 
sence of  any  further  evidence)  that  there  was 
a  waiver  of  one  of  the  terms  of  the  sale  on 
the  part  of  the  defendant— that  Is,  as  to  the 
price  at  which  defendant  was  willing  to 
tell — and  that  the  defendant  himself  prevent- 
ed the  sale  being  made  by  the  real  estate 
agents  to  prevent  them  from  receiving  com- 
missions. It  appears  from  the  testimony  of 
the  plaintiffs  that  the  defendant  and  Capt 
Garllngton,  to  whom  he  sold,  met  several 
times  in  the  plaintiffs'  office,  and  made  two 
or  three  trips,  after  the  first  one,  to  view  the 
premises,  and  that  in  all  of  the  negotiations 
up  to  the  very  time  of  the  sale  the  plaintiffs 
were  engaged  In  assisting  the  defendant  to 
tell  the  property,  not  necessarily,  so  far  as 
appears  from  the  evidence,  at  the  price  first 
set  by  the  defendant,  but  at  some  price  to 
be  agreed  upon  by  seller  and  buyer.  To  use 
the  language  of  one  of  the  plaintiffs  in  the 
evidence,  "We  were  constantly  negotiating, 
in  trying  to  get  them  together  and  get  them 
to  agree."  It  further  appears  that  the  de- 
fendant never  notified  the  plaintiffs  that  he 
bad  taken  the  property  out  of  their  hands; 
that  he  did  not  withdraw  It,  but  after  sev- 
eral different  meetings  and  various  proposi- 
tions and  counter  propositions,  and  while 
negotiation  was  still  pending  between  the 
plaintiffs  and  their  customer,  the  defendant 
himself  sold  the  property. 

We  do  not  mean  to  say  that  the  plaintiffs 
were  obliged  to  recover,  that  the  evidence  de- 
manded a  verdict  in  their  favor,  and,  indeed, 
the  Jury  might  find,  on  evidence  adduced  by 


both  parties,  that  they  were  not  entitled  to 
recover;  but  we  are  clear  that  the  evidence, 
construed  in  the  light  of  decisions  In  our 
state,  would  have  authorized  a  finding  for 
the  plaintiffs.  Where  the  evidence,  in  any 
,vlew  of  the  case,  would  authorize  a  finding 
for  the  plaintiffs,  the  case  should  not  be  tak- 
en away  from  the  Jury  by  a  Judgment  of 
nonsuit  While  a  real  estate  agent,  to  recov- 
er commissions  from  his  principal,  must 
show  that  he  was  employed  to  sell  land  in 
which  the  principal  had  an  interest,  and 
that  he  procured  a  customer  ready  and  able 
to  buy  upon  the  terms  proposed  by  the  seller, 
still  there  may  be  an  implied  modification  of 
the  terms  of  sale,  arising  from  the  conduct 
of  the  seller,  which  would  be  equivalent  to 
an  express  modification.  The  price  at  which 
property  Is  to  be  sold  is  only  one  of  the 
terms  of  the  sale,  and  may  be  modified  by 
the  principal,  as  any  other  term.  And,  If 
the  owner  of  the  real  estate  who  has  placed 
It  for  sale  in  the  bands  of  a  real  estate 
agent  interferes  with  the  sale  by  his  agent, 
by  modifying  the  terms  of  sale  as  regards 
the  price,  he  would  be  Just  as  much  liable 
for  his  commissions  as  if  be  had  interfered 
In  any  other  way.  Under  the  principle  laid 
down  in  Doonan  v.  Ives,  73  Ga.  302,  if  the 
brokers  set  to  work  to  sell  the  property  and 
procured  Capt  Garlington  as  a  customer,  or 
one  likely  to  buy  from  them,  and,  pending 
their  negotiation  with  him,  the  owner  inter- 
fered, knowing  or  having  Information  that 
they  were  negotiating  with  the  customer, 
and  sold  the  property  to  the  customer  thus 
procured  by  them,  even  with  some  modifica- 
tions of  the  price  at  which  he  had  authorized 
them  to  sell,  he  could  not  defeat  their  com- 
missions, "because  it  would  be  the  fraudu- 
lent taking  advantage  of  their  labor  without 
paying  for  It"  If  the  negotiation  in  which 
the  plaintiffs  were  engaged  had  terminated, 
and  they  had  abandoned  all  further  efforts 
to  sell,  or  if  the  defendant,  after  reasonable 
notice  to  them  (if  no  time  limit  had  been 
agreed  upon),  had  withdrawn  his  property 
from  their  bands,  and  thereafter  himself  sold 
to  Garlington,  or  any  other  purchaser,  with- 
out the  plaintiffs'  aid,  they  could  not  recover. 
Because  one  puts  property  in  the  hands  of 
a  broker  to  sell.  It  does  not  follow  that  he 
himself  cannot  sell.  If  be  does  not  use  their 
labor  to  .help  him,  he  owes  them  nothing.  If 
he  does  use  It  and  puts  in  to  take  the  trade — 
its  consummation— out  of  their  hands  so  as  to 
escape  paying  them,  then  ex  sequo  et  bono, 
he  does  owe  them,  and  must  pay  just  what 
they  could  have  made  by  the  contract  if  he 
had  not  prevented  it  This  Is  sound  sense 
and  good  law.  In  this  case  it  is  tmdisputed 
that  the  plaintiffs  brought  the  defendant 
and  Capt  Garlington,  who  purchased  his 
place,  together;  that  previous  to  this  Mr. 
Moultrie,  one  of  the  plaintiffs,  bad  Interested 
Garlington  in  the  property,  and  had,  at  his 
own  expense,  carried  him  several  miles  to 
see  It  and  taken  the  trouble  to^shqw  it  to 

Digitized  by  VjUO^  IL 


504 


68  SOUTHEASTERN  REPORTER. 


laim.  On  several  different  occasions,  after 
tbe  defendant  and  Garllngton  began  to  dis- 
cus; s  the  matter,  tbey  used  the  plaintUIs'  office 
and  maps  In  discussing  the  proposed  trade, 
and  Mr.  Moultrie  did  all  be  could  to  effect  an 
agreement.  Each  time  Garllngton  would  say 
tbat  he  would  give  $9,000.  According  to  the 
erldence,  he  never  did  say  that  he  would  not 
give  $10,000,  the  price  agreed  upon  between 
the  seller  and  his  agents;  nor  did  the  seller 
in  these  conferences  say  that  he  would  not 
tnke  less  than  $10,000.  As  Moultrie  was  pres- 
ent, engaged  In  assisting  the  defendi-.u:  to 
sell,  we  think  It  more  fair  to  presume  tbat 
the  stipulation  as  to  price  was  waived  by 
the  seller  than  that  he  should  receive  the 
sei'vices  of  the  agent  for  nothing.  In  view  of 
tlie  fact  that  he  did  not  withdraw  the  prop- 
erty from  the  hands  of  the  agents  or  lead 
them  to  suppose  tbat  he  would  undersell 
tliem.  The  question  of  good  faith  was  one 
that  should  have  been  submitted  to  the  Jury. 
It  should  have  been  left  to  the  jury  to  say 
wlietber  by  selling  to  Garllngton  at  $9,000, 
Instead  of  for  $10,000  to  a  purchaser  pro- 
cured by  the  plaintiffs,  the  defendant  did  not 
ratify  all  of  the  efforts  of  the  plaintiffs  to 
Roll,  and  did  not  himself  waive  one  of  the 
terms  of  the  sale,  to  wit,  the  original  price 
fixed  by  him  in  his  agreement  with  the  real 
CKtate  agent.  In  Odell  v.  Dozler,  104  Ga. 
203,  30  S.  E.  813,  It  was  held  that  the  lia- 
bility of  the  principal  to  the  agent  was  not 
affected  by  the  Inability  of  the  purchaser, 
procured  by  such  agent,  to  comply  with  the 
original  terms  of  sale.  In  this  case  the  pur- 
cLnser.  Instead  of  being  unable,  was  un- 
willing to  comply  with  the  terms  so  far  as 
the  price  was  concerned;  and,  according  to 
the  testimony  of  the  plaintiffs,  the  defendant, 
without  notifying  his  agents  or  giving  them 
any  further  opportunity  to  perfect  the  sale 
at  the  higher  price,  sold  at  a  lower  price  to 
their  customer,  and  thus  perhaps  prevented 
them  from  making  the  sale  at  the  higher 
pi-ice.  If  this  Is  true,  the  plaintiffs  are  en- 
tHlod  to  recover.  If  It  Is  not  true,  the  de- 
fftidant  can  show  It  and  relieve  himself 
from  a  recovery.  In  any  view  of  It,  it  Is  a 
question  for  the  Jury,  and  not  for  the  court, 
to  determine. 
Judgment  reversed. 


AT.LEN  *  CO.  V.  HASTINGS  INDUSTRIAL 

CO.    (No.  351.) 
(Conrt  of  Appeals  of  Georgia.    July  10,  1907.) 

1,  Corporations  —  Subscriptions  —  Bind- 
ing CONTBACT. 

A  Stock  subscription  is  a  transaction  be- 
twpen  the  subscriber  and  the  corporation,  and 
tlie  obli^Ation  of  one  can  only  be  sustained  by 
ttip  corresponding  obiipation  of  the  other.  If 
txith  are  not  t)0und.  neither  is  t)Ound.  Therefore 
a  !^ubscription  which  is  not  binding  upon  the 
corporation  until  a  stipulated  amount  has  been 
secured  and  accepted  b.v  the  corporntion  is  also 
nat  binding  upon  the  subscriljer;  and  until  thesp 
cnnditions  have  been  fully  accomplislied,  and 
tlie  subscription  has  ripened  into  a  binding  con- 


tract, any  party  may  withdraw  therefro 
out  the  consent  of  the  others.  The  wa 
may  withdraw  his  subscription,  and  thi 
ration  may  refnse  to  accept. 

[Ed.  Note.— For  cases  in  point,  sec  C€ 
vol.  12.  Corporations,  §  328.1 

2.  Same— Tektativb  SuBSCBrpnos. 

As  to  a  tentative  contract  between 
acribers  to  the  formation  of  a  propoi 
poration  and  a  third  person,  conditionec 
shall  not  become  binding  until  a  certait 
subscribed,  one  who  has  si^ed  as  a  su 
may  withdraw  his  subscription,  without 
sent  of  such  third  person,  at  any  timi 
the  sum  named  has  been  subscribed. 
(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Balnbrld 
M.  Harrell,  Judge. 

Action  by  the  Hastings  Industrial 
ny  against  Allen  &  Oo.    Judgment  fo 
tiff.    Defendant  brings  error.    Revei 

K  S.  Longley,  tor  plaintiff  in  erroi 
sell  &  Hawes,  for  defendant  In  erroi 

HILL,  C.  J.  The  Hastings  Industri 
pany,  a  corporation  under  the  laws 
state  of  Illinois,  brought  suit  in  t 
court  of  Balnbridge  against  Allen 
a  partnership  doing  business  In  the 
Balnbridge.  The  suit  was  based  on 
tract  of  subscription  for  stock,  for  a  i 
factory  to  be  erected  at  Balnbridge 
Hastings  Industrial  Company.  The  n 
portions  of  the  contract  are  as  followt 
the  subscribers  hereto,  desiring  a  < 
factory  of  the  following  description 
at  and  near  the  town  of  Balnbridge, 
of  Decatur,  state  of  Georgia,  hereb, 
into  this  agreement  with  the  Hastings 
trial  Company  of  Chicago,  Illinois,  p 
the  first  part,  the  subscrit)ers  hereti 
second  parties,  for  the  constructit 
equipment  of  a  canning  factory,  to  1 
and  equipped  according  to  the  desc 
endorsed  hereon,  on  the  following  ta: 
conditions,  for  $6,900.  This  contract 
binding  unless  the  amount  of  $6,900  ( 
should  be  subscribed,  and  It  is  und 
that  no  subscriber  Is  liable  for  a  gre 
terest  In  said  factory  when  same  is  c 
ed  than  Is  represented  in  his  or  her 
of  subscription.  Each  subscriber  ag 
pay  the  amount  subscribed  by  blm  oi 
the  first  party  when  the  factory  Is  coi 
and  no  more.  Subscriptions  to  this  ( 
may  be  secured  for  any  amount;  and 
purpose  one  or  more  duplicates  of  th 
of  this  agreement  may  be  circulated 
ond  party,  and  at  any  time  after  t 
scriptlons  on  all  forms  to  be  circulate 
equal  or  exceed  the  purchase  price.  It 
closed  by  the  first  party's  special  age 
Ing  the  same,  and  such  forms  shall  b 
together  and  constitute  the  sole  cont 
tween  the  parties.  First  party  shall  h 
right  to  first  collect  from  said  subs 
If  it  sees  fit  the  eutire  amount  due  nn< 
contract,  but  all  money,  notes,  or  s 
tions,   remaining  after   the  first  pai 
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been  fully  paid,  is  the  proper^jr  of  tbe  second 
parties,  and  may  be  used  by  tbem  as  surplus. 
Second  parties  agree  to  appoint  an  executive 
committee  of  three  when  this  contract  is 
closed,  with  full  power  and  authority  in  a 
majority  to  represent  them  in  all  of  tbelr 
buaioess  herein,  and  from  time  to  time  to  in- 
tpect  the  work  and  material  of  the  first  par- 
ty Willie  It  Is  building  said  factory  and  pla- 
cing said  materiaL  Said  second  parties  shall 
irithin  ten  days  from  the  date  of  this  con- 
tract select  and  furnish  at  the  expense  of 
second  parties  suitable  and  reasonably  level 
land,  with  water  ready  on  same,  with  which 
to  connect  pomp  for  the  use  of  said  factory, 
and  designate  to  first  l>arty  in  writing  the 
land  80  selected,  and  it  is  further  understood 
that  hi  case  second  parties  should  fail  to 
furnish  said  land  and  water  within  ten  days 
after  the  execution  of  tlUs  contract,  said 
party  of  the  first  part,  at  its  option,  may  se- 
lect and  furnish  land  and  water  In  behalf  and 
at  tbe  expense  of  the  subscribers.  Said  fac- 
tory to  be  completed  by  first  party  within 
ninety  days,  or  thereabouts,  after  the  same 
is  located  as  above  provided,  and  payment 
for  same  shall  be  due  from  date  of  comple- 
tion. In  case  first  party  shall  be  delayed  in 
tbe  execution  of  this  contract  by  strikes, 
storms,  unavoidable  accidents,  and  other  caus- 
es over  which  it  has  no  control,  then  the  time 
limit  for  the  completion  of  this  contract 
sliall  be  extended  for  a  period  of  time  equal 
to  80ch  delays.  For  the  purpose  of  forming 
a  corporation  to  own  and  operate  said  fac- 
tory and  fully  carry  out  the  intention  of 
Bobscrlbers,  it  Is  hereby  agreed  that,  when 
this  contract  is  closed,  second  parties  are  to 
incorporate  under  the  laws  of  the  state,  fix- 
ing the  aggregate  amount  of  the  capital  at 
not  less  than  tbe  contract  price,  divided  into 
shares  of  one  hundred  dollars  each,  or  in 
accordance  with  tbe  laws  of  the  state,  which 
are  to  be  issued  to  the  subscribers  in  propor^ 
tlon  to  their  paid  up  Interests  in  said  fac- 
tory. The  specifications  and  description  of 
said  factory  building  and  machinery  attach- 
ed herpto,  and  tbe  provisions  following  same, 
are  a  pert  of  this  contract.  First  party 
agrees  to  furnish  at  the  expense  of  second 
parties  an  experienced  processor  for  the  first 
season,  if  second  parties  give  first  party 
thirty  days'  written  notice  that  they  desire 
one.  All  contracts  with  agents  mnst  be  in 
print  or  writing.  For  the  full  and  faithful  per- 
formance of  our  respective  parts  hereof,  we 
bind  ourselves  and  successors.  Executed  and 
dated  this  Sth  day  of  February,  1006.  The 
HasUngB  Industrial  Company,  per  O.  Press- 
Prlck,  Special  Agent" 

The  aggregate  amount  of  $6,900  was  sub- 
scribed by  various  citizens  of  Balnbrldge 
under  this  contract  The  defendants  sub- 
scribed for  three  shares,  or  |800.  The  suit 
Is  for  this  unpaid  sabscription.  The  defense 
relied  upon  was  that  this  contract  was  not 
binding  until  tbe  amount  of  the  contract 
price,  16,900,  bad  been  subscribed  and  the 


contract  dosea  by  the  special  agent  of  the 
plaintiff  signing  the  same;  ttiat  defendants 
were  released  from  this  subscription  by  the 
special  agent  of  the  plaintiff,  who  stated 
that  he  had  authority  to  make  such  release, 
almost  immediately  after  they  had  made  the 
subscription,  before  tbe  requisite  amount  of 
$6,900  liad  l>een  subscribed  and  before  the 
contract  had  l>ecome  executed  by  the  special 
agent  signing  and  accepting  the  same  for  the 
plaintiff.  This  verbal  agreement  releasing 
the  defendants  was  entered  into  while  the 
contract  was  unilateral  and  before  It  became 
binding  on  either  party.  It  was  not  denied 
that  the  agent  bad  released  the  defendants 
from  the  contract  His  right  to  do  so  was 
challenged.  Nor  was  it  denied  that  this  re- 
lease was  made  by  the  agent  before  the 
$6,900  had  been  subscribed,  and  before  he 
tiad  closed  the  subscription  and  accepted  the 
contract  We  do  not  think  the  agent's  au- 
thority to  release  Is  material.  He  was  the 
special  agent  charged  with  the  work  of  get- 
ting the  subscriptions  and  closing  the  con- 
tract for  the  Industrial  company.  He  cer- 
tainly was  the  proper  agent  for  the  defend- 
ants to  notify  of  their  intention  to  withdraw 
from  the  contract  It  cannot  be  doubted 
that  the  contract'  was  executory  and  not 
binding  upon  either  parly  unless  the  $6,900 
was  subscribed  and  the  subscription  closed 
and  the  contract  accepted.  Until  these  condi- 
tions were  fully  performed,  the  contract  was 
inchoate  and  incomplete,  and  either  party 
had  the  right  to  withdraw  therefrom.  The 
right  of  withdrawal  was  given  by  law,  and 
did  not  depend  upon  the  assent  of  the  other 
party.  Whether'the  defendants'  proposition  be 
considered  as  an  agreement  to  pay  so  much 
for  the  erection  of  a  canning  factory,  or  as  an 
offer  to  subscribe  so  much  to  the  stock  of  a 
corporation  on  certain  conditions,  they  with- 
drew this  proposition  or  offer  before  accept- 
ance and  completion  of  the  contract;  and  we 
think  they  had  a  clear  right  to  do  so.  Any 
unaccepted  offer  either  to  pay  money  or  to 
subscribe  for  stock  may  be  legally  with- 
drawn. ClT.  Code  1895,  {  3645;  2  Olark  & 
Marshall  on  Private  Corporations,  g  451,  and 
notes.  We  do  not  deem  it  Important  to  de- 
cide tbe  other  questions  In  the  record,  as 
our  judgment  of  reversal  on  the  foregoing 
point  is  conclusive  of  the  case. 
Judgment  reversed. 


MVING8T0N   r.   U.    ANDERSON    &    SON. 

(No.  450.) 

(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

1.  Saies— Delivery— Wabehousb  Receipt. 

Delivery  of  a  warehouse  receipt  is  construc- 
tive delivery  of  the  articles  which  it  represents, 
but  constructive  delivery  will  not  sufiice  if 
actual  delivery  at  the  time  of  the  sale  is  im- 
possible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Soles,  i  383.]    „  T   rtrMT\r> 
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2.  Same  —  Wabhantt  —  Bbeaoh  —  Rights  of 

pubchaskb. 

The  delivery  of  a  warehouse  receipt  im- 
plies a  guaranty  on  the  part  of  the  seller  that 
the  articles  represented  by  the  receipt  are  in 
existence  and  in  the  custody  of  the  bailee  there- 
in specified ;  and  for  a  breach  of  this  implied 
warranty  the  purchaser,  on  failure  of  actual  de- 
livery, may  recover  the  purchase  price  paid  by 
him,  or  proceed  against  the  warehouseman,  at 
bis  option.  The  right  of  action  against  the 
warehouseman  is  not  exclusive  of  the  purchas- 
er's remedy  against  the  vendor,  should  the  pur- 
chaser elect  to  rescind  the  contract  of  purchase 
for  the  reason  that  delivery  was  impossible  at 
tlie  time  of  his  purchase. 

(Syllabus  by  the  Courts 

Error  from  City  Court  of  BaBtman;  A.  D. 
Gale,  Judge. 

Action  by  J.  K.  Livingston  against  U.  An- 
derson &  Son.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

De  Lacy  &  Blsbop  and  W.  M.  Morrison, 
for  plaintiff  In  error.  D.  M.  Roberts  &  Son 
and  Tye,  Peeples,  Bryan  &  Jordan,  for  de- 
fendants In  error. 


RUSSELL,  J.  Livingston  brought  suit 
aealnst  U.  Anderson  &  Son,  alleging  that  be- 
tween the  24th  and  31st  days  of  December, 
1003,  he  bought  from  them  a  bale  of  cotton, 
represented  by  a  warehouse  receipt  as  fol- 
lows. 


tloner  the  bale  of  cotton  represented  b 
warehouse  receipt,  and  that  It  wonid 
llvered  to  him  by  said  warehonsem 
presentation  of  the  receipt  The  pet 
alleged  that  he  had  folly  compiled 
the  terms  of  the  contract  of  purcha 
the  bale  of  cotton  by  paying  defendai 
entire  purchase  price,  relying  upon  tbi 
dertaklng  and  contract  to  deliver  tb 
of  cotton  to  petitioner,  and  that  defe 
received  and  accepted  from  petltlom 
full  purchase  price,  to  wit,  $76.38.  Tb 
ure  and  refusal  of  the  warehouseman 
liver  the  cotton,  and  the  failure  and  i 
of  U.  Anderson  &  Son  to  deliver  It  t 
tloner  in  pursuance  of  the  sale  and 
fendant's  contract  and  agreement  to  < 
to  hlin.  Is  alleged  as  a  breach  of  C( 
by  the  defendants,  and  judgment  Is 
"(a)  for  the  recovery  of  said  bale  of 
and  the  hire  thereof,  or  Its  value;  or 
the  damages  resulting  to  petitioner 
the  breach  of  contract;  or  (c)  for  the 
ery  of  the  purchase  money  of  said 
paid  to  U.  Anderson  &  Son,  and  ii 
thereon  from  November  7,  1903,  treatl 
contract  for  the  sale  of  said  cotton  t 
tloner  as  rescinded  by  reason  of  the 
hereinbefore  set  forth,  and  petition* 
fore  the  commencement  of  this  suit, 
tendered  and  now  hereby  contlnuoosl 


Eastman,  Oa.,  Nov.  Tth,  1M& 
Beoeived  of  T.  L.  Klrklay. 

Marks. 

1 

No. 
477 

weights. 

Wet. 

Bewelghts. 

Harrell'i  Ptio-proof  Warebonse. 

W.  F.  Harrell,  Proprietor. 

One  bale  cotton.  Harks,  m 
etc.,  as  per  margin,  subject  to  t 
•entatlon  of  tbls  receipt  or  oi 
paying  expenses  and  all  ad 
Acta  of  Prortdenoe  and  fire  ex 

W.  F.  Harrell,  for  the  Propr 


Petitioner  further  alleged  payment  to  the 
defendant  of  $76.38  for  said  cotton,  and  that 
thereupon  the  warehouse  receipt  representing 
the  cotton  was  delivered  to  him,  that  peti- 
tioner presented  the  receipt  and  the  ware- 
bouseman  failed  to  deliver  the  cotton,  and 
that  thereupon  petitioner  took  the  receipt 
t>3c4c.to  defendants  and  tendered  it  to  them, 
and  demanded  of  them  the  return  of  the 
pvirchase  money  paid  for  the  cotton,  which 
defendants  refused  to  do.  The  petition  fur- 
ther alleged  that  the  bale  of  cotton  in  ques- 
tion was  not  in  the  warehouse  at  the  time 
of  his  demand,  but  had.  In  fact,  been  shipped 
out  of  the  warehouse  some  time  before  de- 
fendants sold  the  same  to  plaintiff,  of  which 
r.ict  plaintiff  had  no  knowledge  or  notice 
until  after  his  purchase  from  defendants,  and 
until  after  said  receipt  was  presented  to 
the  warehouseman  and  delivery  of  the  cot- 
ton demanded  thereunder.  The  petitioner 
further  averred  that,  by  reason  of  his  pur- 
chase and  the  payment  of  the  agreed  price. 
It  was  the  duty  of  the  defendants,  and  the 
law  implied  a  contract,  to  deliver  to  petl- 


dering  back  to  said  U.  Anderson  tc  So 
warehouse  receipt  delivered  by  them  t 
tloner." 

The  defendants  admitted,  in  their  a 
the  sale  of  the  cotton  to  the  plaintl) 
the  delivery  of  the  warehouse  rece 
above  set  out;  that  the  bale  of  cotto 
not  delivered  by  the  warehousemat 
that  the  plaintiff  tendered  back  the 
house  receipt  and  demanded  back  tb 
chase  price;  and  that  they  refused  t 
the  plaintiff  the  value  of  the  bale  of 
or  to  deliver  the  cotton  to  him  or  to 
to  him  the  amount  of  the  purchase 
paid  therefor.  The  defendants  set 
their  defense  that  they  purchased  the  1 
cotton  In  the  usual  course  of  business 
they  bonght  by  sample  aud  sold  the 
way,  obtaining  the  warehouse  receipt 
the  party  to  whom  It  was  issued,  ai 
llvered  the  receipt  to  the  plaintiff;  th 
plaintiff  knew  the  warehouse  in  whli 
cotton  was  stored,  as  shown  by  the  r 
and  knew  that  the  defendants  did  noi 
the  cotton  at  tbcslc  place  of  business 
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the  defendants  acted  in  good  faith,  belleTlng 
that  a  warehouse  receipt  meant  something, 
and  that  when  a  warehouseman  Issued  a  re- 
ceipt, agreeing  to  hold  the  cotton  represented 
by  It  until  the  cotton  was  delivered  back  to 
him,  this  agreement  would  be  kept  and  the 
bale  of  cotton  would  remain  in  the  warehouse 
until  the  cotton  was  surrendered.  Defend- 
ants Insisted  that  plaintiffs  cause  of  action 
was  against  the  warehouseman,  and  that 
plamtUTs  petition  drew  them  Into  useless 
litigation,  and  they  asked  for  damages 
against  the  plaintiff. 

The  case  was  submitted  to  the  jndge,  wlth- 
ont  the  Intervention  of  a  Jury,  upon  the  fol- 
lowing agreed  statement  of  facts:  "It  Is 
agreed  by  and  between  the  parties  and  their 
attorneys  In  the  above-stated  case  that  the 
facts  are  as  follows:  Plaintiff  bought  from 
defendants  during  the  latter  part  of  Decem- 
ber, 1903,  the  bale  of  cotton  described  In  the 
warehouse  receipt  set  forth  In  plaintiff's  peti- 
tion, the  same  being  the  original  warehouse 
receipt  given  for  said  cotton,  and  paid  de- 
fendants the  agreed  price  of  $76.38  therefor, 
and  defendants  delivered  to  plaintiff  or  his 
agent  said  warehouse  receipt.  As  a  matter 
of  physical  fact,  the  cotton  was  not  In  the 
warehouse  at  the  time  of  said  sale,  but  had 
some  time  previously  been  shipped  away  by 
M.  H.  Edwards  ft  Bro.,  who  claimed  It  under 
a  duplicate  receipt  Issued  on  the  same  day  as 
said  original  receipt,  but  after  the  Issue  of 
said  original  receipt;  but  Livingston  did  not 
know  of  the  claim  of  Edwards  &  Bro.,  or  of 
said  shipment,  until  after  he  bought  from  de- 
fendants and  until  plaintiff  presented  the  re- 
ceipt be  got  from  defendants  to  the  ware- 
houseman and  demanded  the  cotton,  but  Iwth 
plaintiff  and  defendants  supposed  the  cotton 
was  In  the  warehouse  at  the  time  of  the  sale 
by  defendants  to  plaintiff.  When  plaintiff 
presented  the  receipt  to  the  warehouseman 
and  demanded  the  cotton  and  learned  that  It 
was  not  there,  but  had  been  shipped  away 
before  the  purchase  from  defendants,  be  took 
the  receipt  back  to  the  defendants,  and  de- 
manded of  them  either  the  bale  of  cotton  or 
tile  return  of  the  purchase  money  he  had 
paid  to  them  for  it;  and  defendants  refused 
either  to  deliver  the  cotton  or  return  the  pur- 
chase money,  and  still  refuse  to  do  so,  and 
plaintiff  has  never,  In  fact,  received  the  cot- 
ton or  the  return  of  the  money  he  paid  for  It 
Defendants  claim  that  his  claim  or  right  of 
action,  if  any,  should  be  against  the  ware- 
houseman. Defendants  paid  T.  L.  Eirkley 
$62.63  for  said  bale  of  cotton  by  their  check 
on  the  Citizens'  Banking  Company  November 
7,  1903,  and  then  received  from  Klrkley  said 
original  Warehouse  receipt  which  they  de- 
livered to  the  plaintiff  at  the  time  of  selling 
said  bale  of  cotton  to  plaintiff,  and  said  check 
was  paid  by  said  bank."  The  trial  Judge 
rendered  judgment  for  costs  in  favor  of  the 
defendants,  and  the  plaintiff  asks  for  a  re- 
view of  that  judgment  by  direct  bill  of  ex- 
ceptions. 


The  question  In  the  case  Is  whether  the 
plalntiiTs  right  of  action  against  the  ware- 
houseman Is  bis  only  remedy,  or  whether 
he  has  not  also  the  right  of  recovery  against 
the  defendants  for  the  ani,onnt  paid  to  them 
for  the  bale  of  cotton  represented  by  the 
warehouse  receipt  which  he  tendered  back 
to  them  with  a  demand  for  bis  money.  It 
Is  undisputed  that  at  the  time  the  warehouse 
receipt  was  delivered  to  him  there  was  no 
cotton  in  the  warehouse  subject  to  delivery 
by  virtue  of  that  receipt  It  Is  likewise  un- 
disputed that  that  fact  was  not  known  to  ei- 
ther of  the  parties.  It  Is  unquestioned  that 
the  plaintiff  made  his  tender  of  the  receipt 
within  30  days  from  the  time  that  he  became 
aware  that  the  bale  of  cotton  would  not  and 
could  not,  be  delivered  by  the  warehouseman. 
■  The  plaintiff  can  maintain  an  action  against 
the  warehouseman,  and  he  could  have  brought 
such  an  action.  Defendants  contend  that  this 
was  his  only  remedy ;  and  this  seems  to  have 
been  the  view  of  the  trial  judge.  In  our 
opinion  the  plaintiff  not  only  had  the  right  to 
bring  an  action  against  the  warehouseman, 
but  be  might  at  his  option,  tiave  treated 
the  contract  as  rescinded;  and,  having  ten- 
dered back  the  receipt  within  a  reasonable 
time,  be  was,  under  the  agreed  statement 
of  facts,  entitled  to  recover  the  $76.38  paid 
by  him,  with  Interest  from  the  time  of  de- 
mand for  repayment 

The  cases  cited  by  the  learned  counsel  for 
the  defendant  In  error  establish  only  a  prop- 
osition as  to  which  there  can  be  no  dispute — 
that  this  plaintiff  could  have  brought  an  ac- 
tion of  trover  against  the  warehouseman, 
or  conld  sue  and  recover  the  value  of  the 
bale  of  cotton  from  the  warehouseman.  To 
this  effect  is  the  ruling  In  Nail  t.  Farmers' 
Warehouse  Co.,  95  6a.  770,  22  S.  E.  665, 
Zorn  T.  Hannah,  99  Oa.  634,  25  S.  E.  829,  and 
Citizens'  Banking  Co.  v.  Peacock,  103  Ga. 
171,  29  S.  E.  752,  and  Peacock  v.  Citizens' 
Banking  Co.,  110  Ga.  284,  34  S.  E.  851,  so 
far  as  affects  this  case.  In  Central  Ry.  Co. 
V.  Exchange  Bank,  101  Ga.  353,  28  S.  E.  866, 
it  is  said:  "Cotton  packed  Into  bales  is 
certainly  personalty.  The  transfer  or  surren- 
der of  warehouse  receipts,  or  other  symbols 
representing  cotton,  may  very  properly  be  re- 
garded as  equivalent  to  an  actual  physical 
delivery  of  the  cotton  itself,  and  therefore 
will  operate  as  a  constructive  delivery  pass- 
ing title."  But  in  that  case  the  cotton  in 
question  was  at  the  warehouse,  was  levied 
upon  by  an  officer,  and  the  only  question  In- 
volved, as  stated  by  the  Supreme  Court  on 
page  351  of  101  Oa.,  and  page  865  of  28  S. 
E.,  was:  "In  whom  was  the  legal  title  to 
this  cotton  at  the  time  of  the  levy?"  That 
question  was  to  be  answered  by  determining 
whether  one  Roosevelt  was  or  was  not  the 
agent  of  the  claimant  and  the  court  decided 
that  he  was  not  such  agent  That  was  the 
only  issue  passed  upon  by  the  court  In 
Farmers'  ft  Merchants'  Bank  v.  Bennett  120 
Ga.  1012,  48  S.  E.  398,  the  defendant  came 
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into  possession  of  wareliouse  receipts  wltli- 
out  the  consent  or  knowledge  of  the  plaintiff, 
presented  them  at  the.  warehouse,  and  re- 
ceived two  bales  of  cotton,  and  disposed  of 
them  without  any  authority  from  the  plain- 
titt ;  and  it  was  held  that  the  banlc,  as 
pledgee,  might  either  bring  an  action  of 
trover  against  the  defendant,  or  waive  the 
tort  and  sue  in  assumpsit  for  the  market 
value  of  the  cotton.  In  the  case  of  Rawls 
V.  Saulsbury,  66  6a.  397,  nothing  more  Is 
held,  so  far  as  applicable  to  this  case,  than 
that  the  plaintiff  could  have  brought  an 
action  against  the  warehouseman,  and  the 
same  thing  may  be  inferred  from  Ounn  y. 
Knoop,  73  Oa.  510.  All  of  these  cases,  as 
well  as  Sbepard  v.  King,  96  Oa.  84,  23  S.  E. 
113,  recognize  that  the  transferring  of  a 
warehouse  receipt  Is  a  mode  of  effecting  de- 
livery, and  that  It  is  furth»  true  that  a  sale 
may  be  completed  without  actual  delivery 
of  the  goods  sold.  In  all  of  the  cases  we 
have  been  able  to  examine,  the  personal  prop- 
erty was  in  the  hands  of  the  bailee  at  the 
time  of  the  transfer  of  the  symbol  represent- 
ing such  property.  In  this  case  it  Is  admit- 
ted that,  unknown  to  either  party,  the  bale 
of  cotton  described  in  the  warehouse  receipt 
delivered  by  the  defendants  to  the  plaintiff 
was  not  at  the  time  of  such  transfer  in  the 
custody  of  the  bailee — the  warehouseman. 
The  warehouseman  could  not  deliver  the 
cotton.  He  might  not  be  able  to  respond  to 
a  Judgment  for  the  value  thereof,  and,  in 
either  event,  the  plaintiff  had  received  noth- 
ing for  his  money,  except  a  demand  and  right 
of  action  against  the  warehouseman.  This 
makes  a  case,  as  to  its  facts,  unlike  any 
which  has  been  expressly  ruled  in  this  state. 
If  the  Supreme  Court  has  ever  held  (while 
holding  that  the  pledgee  or  transferee  of  a 
warehouse  receipt  can  proceed  against  the 
warehouseman)  that  the  holder  of  such  re- 
ceipt, where  the  cotton  or  other  goods  can- 
not be  reached,  is  confined  solely  to  an  ac- 
tion against  the  warehouseman,  we  have 
been  unable  to  find  it;  and,  in  the  absence 
of  a  distinct  ruling  to  that  effect,  we  think 
that  the  plaintiff  has  his  option  to  proceed,' 
if  he  chooses,  against  either  the  warehouse- 
man or  the  defendants  In  this  case,  because 
there  was  no  cotton  which  could  be  delivered 
by  the  warehouseman,  and  upon  bis  discov- 
ery of  that  fact  he  promptly  treated  the  con- 
tract as  rescinded,  offered  to  restore  the  re- 
ceipt, and  made  timely  demand  for  the  pur- 
chase price.  When  Livingston  brought  this 
action  on  the  case,  he  elected  to  take,  and 
asked  for,  a  Judgment  against  Anderson  & 
Sou  for  the  purchase  money  he  paid  them 
for  the  cotton,  with  Interest  thereon.  At  the 
time  of  the  purchase  -there  was  no  such  cot- 
ton; and  to  deny  Livingston  the  right  of 
recovery  would  be  to  permit  Anderson  &  Son 
to  sell  him  a  bale  of  cotton  which  they  did 
not  have,  but  which  they  were  supposed  to 
have,  and  get  his  money  for  it,  and  there- 
after neither  deliver  the  cotton  nor  return  the 


purchase  money,  and  thus  get  Livingstoa's 
money  for  absolutely  nothing. 

It  is  clearly  held  in  Riggers  v.  Pace,  5  Ga. 
172,  that,  notwithstanding  title  may  have 
passed  from  seller  to  buyer,  yet,  if  the  seller 
refuses  to  deliver  the  goods,  the  buyer  may 
either  bring  trover  to  recover  the  goods,  or  a 
special  action  on  the  case  for  damages. 
Where  one  party  to  a  contract  la  ready  and 
willing  to  perform  and  the  other  is  not,  the 
first  may  maintain  an  action  against  the 
other.  So  that,  granting  that  the  title  would 
have  passed.  If  the  defendants  bad  bad  the 
cotton  in  the  warehouse,  by  the  delivery  of 
the  warehouse  receipt,  under  the  doctrine  in 
the  Riggers  Case,  we  think  this  plaintiff  can 
recover.  As  we  have  stated  above,  the  effect 
of  the  rulings  of  our  Supreme  Court  is  simply 
that  the  delivery  of  warehouse  receipts  is 
such  constructive  delivery  of  the  articles 
therein  described  as  will  pass  title;  and  a 
provision  to  the  same  effect  in  favor  of 
pledgees  is  contained  In  Civ.  Code  189.j.  { 
2956.  But,  as  a  person  selling  personal  prop- 
erty is  bound  to  deliver  the  thing  sold  to  the 
purchaser,  and  as  the  law  makes  it  his  duty 
to  do  BO  whether  he  In  express  terms  agrees 
to  deliver  the  articles  sold  or  not,  the  very 
fact  of  selling  the  thing  raises  an  implied  con- 
tract of  delivery.  A  constructive  delivery  by 
delivering  a  bill  of  sale  or  a  warehouse  re- 
ceipt for  the  articles  sold  will  not  relieve  the 
seller  from  making  actual  delivery  of  the 
thing  which  such  bill  of  sale  or  warehouse 
receipt  represents,  where  the  uncontradicted 
evidence  shows  that  such  article  was  not  in 
the  possession  of  the  bailee  at  the  time  of  the 
sale.  The  constructive  delivery  relies  upon 
the  presumption  that  the  property  is,  as  it 
purports  to  be,  in  the  possession  of  the  ware- 
houseman or  the  bailee.  If,  as  a  matter  of 
fact,  the  property  of  which  the  warehouse 
receipt  was  a  symbol  has  already  passed  from 
the  possession  of  the  bailee,  there  la  no  con- 
structive delivery.  The  seller  must  then  rely 
upon  actual  delivery,  or  the  purchaser  may 
treat  the  contract  as  rescinded,  and  recover 
damages  for  the  breach  of  tiie  contract.  The 
law  declares  the  delivery  of  a  warehouse  re- 
ceipt for  cotton  to  be  a  constructive  delivery 
of  the  cotton  represented  thereby  for  the  sole 
purpose  of  passing  the  title,  so  that  an  ac- 
tion in  trover  against  the  warehouseman  is- 
suing the  receipt  can  be  predicated  thereoa 
by  the  holder.  Just  as  If  there  had  been  an 
actual  delivery  of  the  cotton  itself,  in  the 
event  of  a  conversion  by  the  warehouseman 
or  bis  refusal  to  deliver  the  cotton  to  the 
holder,  and  In  such  case  the  warehouseman 
will  not  be  heard  to  deny  the  title  of  the 
holder  of  his  own  receipt,  whereby  be  obli- 
gated himself  to  deliver  the  cotton  upon  the 
presentation  and  surrender  of  the  receipt. 
But  tbls  does  not  relieve  the  seller  from  mak- 
ing an  actual  delivery  of  the  cotton  what  de- 
manded by  the  purchaser;  and  a  refusal  to 
make  such  actual  delivery  subjects  the  seller, 
in  case  the  receipt  really  represented  nothlns 
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tangible  at  the  time  of  tbe  sale,  to  an  action 
by  the  pnrdiaser  for  the  recovery  of  the  cot- 
ton, or  the  purchase  price  paid  therefor. 
The  sale  of  the  cotton  and  the  delivery  of  the 
Traretaonse  receipt  therefor  to  a  purchaser  Is 
equivalent  to  a  warranty  on  the  part  of  tbe 
seller  that  the  cotton  is  in  the  warehouse. 
This  must  be  conceded  to  be  true,  or,  at  best, 
tbe  purchaser  would  be  only  buying  a  law- 
suit; and  but  few  are  anxious  for  that  class 
of  property.  If  the  property  represented  by 
the  receipt  is  not  In  fact  in  the  warehouse 
(as  the  purchaser  haa  a  right  to  expect  It  to 
be),  there  has  been  on  the  part  of  the  vendor 
a  breach  of  the  Implied  warranty  arising 
from  tbe  fact  of  sale  and  delivery  of  the  re- 
ceipt. In  making  mch  a  sale,  tbe  vendor  not 
only  says  that  be  has  title,  but  he  In  effect 
says  to  the  purchaser:  "I  own  a  bale  of  cot- 
ton, and  it  is  in  the  warehouse,  with  the 
marks  and  numbers  and  the  weight  shown  In 
the  warehouse  receipt  which  I  now  deliver 
to  you,  and  all  you  have  to  do  Is  to  take  this 
receipt  to  the  warehouse  and  get  tbe  cotton. 
I  guarantee  that  yeu  will  now  find  It  there 
and  get  it  on  presentation  of  this  receipt." 
If,  In  fact,  the  seller  had  no  such  bale  of 
cotton  in  the  warehouse  at  the  time,  but  It 
had  been  previously  carried  away  to  parts 
onknown.  It  seems  to  us  that  if  it  is  out  of 
the  power  of  the  vendor  to  deliver  the  thing 
sold,  he  should  at  least  be  liable  to  the  pur- 
chaser for  the  return  of  tbe  purchase  money 
paid  him. 

In  this  case  the  defendants  prevented  the 
completeness  of  the  plalntlfTs  title  by  Belling 
him  a  bale  of  cotton  that  they  did  not  actual- 
ly have  and  could  not  deliver  in  pursuance 
of  the  sale,  and  upon  tbe  representation,  nec- 
essarily implied  from  the  circumstances  of 
the  transaction,  that  the  cotton  was  In  the 
warehouse,  when,  In  fact.  It  had  been  several 
weeks  previously  taken  out  of  the  warehouse 
and  shipped  away  by  an  adverse-  claimant. 
The  defendants  cannot  dispute  the  plalntlfTs 
title,  for  It  came  through  them;  and  the  de- 
fendants cannot  defend  by  questioning  tbe 
sufficiency  of  tbe  plaintiff's  title,  because  the 
act  of  tbe  defendants  themselves  prevented 
tbe  completeness  of  their  title.  See  Holton  v. 
Carter,  00  6a.  299, 15  a  E.  819. 

According  to  the  evidence,  there  was  a 
mutual  mistake  of  fact  on  the  pert  of  both 
parties  in  this  case.  When  Anderson  &  Son 
undertook  to  sell  the  bale  of  cotton  to  Liv- 
ingston and  be  paid  them  for  It,  Anderson  & 
Son.  as  well  as  Livingston,  erroneously  be- 
lieved that  tbe  cotton  was  in  the  warehouse. 
As  a  matter  of  fact,  it  was  not  there  at  that 
time;  bat  some  time  before  the  transaction 
bad  been  shipped  away  to  parts  unknown. 
As  so<Mi  as  this  fact  became  known  to  Living- 
ston, be  undertook  to  rescind  the  contract  of 
purchase,  and  treated  It  as  rescinded,  and 
took  the  warehouse  receipt  back  to  Anderson 
&  Son  and  tendered  it,  demanding  that  tbe 
pnrcb.tse  price  be  refunded,  and  tbey  refused 
to  accept  the  receipt  or  refund  tbe  purchase 


money.  A  contract  predicated  upon  a  mutaal 
mistake  of  fact  may  be  rescinded.  It  Is  un- 
disputed tbat  In  this  case  both  parties  were 
laboring  under  tbe  belief  tbat  the  cotton  was 
in  the  warehouse,  and  based  their  contract 
upon  that  belief,  when  as  a  matter  of  fact  It 
was  not  there.  Livingston,  having  tendered 
back  the  warehouse  receipt  to  Anderson  & 
Son  when  tbe  mistake  was  discovered,  re- 
scinded the  contract.  And  Livingston  having 
done  all  that  a  court  of  equity  could  have  re- 
quired him  to  do,  and  the  exercise  of  affirma- 
tive chancery  powers  of  extraordinary  equi- 
table relief  not  being  asked,  it  was  not  neces- 
sary for  tbe  plaintiff  to  go  into  a  court  of 
equity,  but,  the  contract  of  purchase  being 
treated  as  rescinded,  tbe  plaintiff  could  sue 
tor  tbe  recovery  of  the  purchase  money  paid. 
The  action  was  properly  brought,  and,  under 
the  admitted  facts,  the  court  erred  in  not 
rendering  a  Judgment  for  the  plaintiff  for  tbe 
amount  of  tbe  purchase  pricey  with  Interest 
thereon. 
Judgment  reversed. 


HAMMOND  V.   STATE,    (No.  507.) 
(Court  of  Appeals  of  Georgia.    July  25,  1007.) 

1.  Gbiminai.  Law— Tbiai<— iNBTBUcnOMS. 

Tbe  evidence  Justified  the  verdict. 
lEjA.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  14,  Criminal  Law,  |  1994.] 

2.  SaUB— INBTBUCTIONB. 

The  instructions  complained  of,  when  tak- 
en in  connection  with  the  context,  do  not  pre- 
sent any  grounds  of  material  or  reversible  error. 
(Syllabus  by  the  Court) 

IBrror  from  City  Court  of  Eastman;  W.  M. 
Clements,  Judge. 

Bill  Hammond  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

De  Lacy  &  Bishop  and  D.  M.  Roberts  &  Son, 
for  plaintiff  In  error.  Chas.  W.  Griffin,  SoL, 
W.  M.  Morrison,  Sol.,  and  Tye,  Peeples,  Bry- 
an &  Jordan,  for  the  State. 

POWELL,  J.  The  trial  Judge  charged: 
"Moral  and  reasonable  certainty  is  all  tbat 
can  be  expected  In  legal  Investigation.  lu 
all  civil  cases  tbe  preponderance  of  testi- 
mony Is  considered  sufficient  to  produce  men- 
tal conviction.  In  criminal  cases  a  greater 
strength  of  mental  conviction  Is  held  nec- 
essary to  Justify  a  verdict  of  guilty."  Excep- 
tion is  taken  to  so  much  of  this  Instruction 
as  states  that  "In  all  civil  cases  tbe  prepond- 
erance of  testimony  Is  considered  sufficient  to 
produce  mental  conviction,"  on  the  ground  of 
Its  Irrelevancy  to  tbe  Issua  While  in  crim- 
inal trials  it  Is  not  appropriate  tbat  tbe 
Judge  should  ordinarily  refer  to  the  rule 
of  proof  applicable  in  civil  trials,  yet,  taken 
In  connection  with  the  context  and  with  tbe 
fact  that  the  Judge  fully  instructed  the  Jury 
as  to  the  benefit  of  reasonable  doubt  to  which 
the  defendant  was  entitled  and  as  to  the 
presumption  of  innocence  in  his  favor,  it  Is 
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dear  that  no  Injury  resulted  to  blm.  Jack- 
son V.  State,  125  Ga.  102,  53  S.  E.  607  (3). 

Ii^irtber  Isolated  excerpts  from  the  charge 
are  excepted  to.  When  viewed  In  light  of 
the  entire  charge,  they  present  no  ground  of 
rererslble  error. 

Judgment  affirmed. 


WESTERN  &  A.  R.  CO.  v.  ClARK.    (No. 
824.) 

(Court  of  Appeals  of  Georjria.    July  18,  1907.) 

1.  Railroaos— KiixiNG  Stock— Evidence. 

In  the  absence  of  positive  evidence  of  neg- 
ligence,  or  where  the  only  express  evidence  of 
negligence  in  behalf  of  the  plaintiff  is  a  mere 
expression  of  opinion,  the  presumption  of  neg- 
ligence arising  against  a  railroad  company  from 
proof  of  the  killing  of  an  animal  is  met  and 
overcome  by  evidence  for  the  defendant  com- 
pany showing  that  the  animal  could  not  have 
been  seen  soon  enough  to  avoid  the  casualty, 
and  after  it  was  discovered  all  diligence  was 
used  to  prevent  the  killini;. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §i  1578-1581.] 

2.  Error,  Writ  of— Findiho  of  Jurt— Con- 
clusiveness. 

But  whore  the  evidence  for  the  plaintiff 
<!hows  negligence  as  a  matter  of  fact,  and  is  in 
material  conflict  with  the  evidence  introduced 
by  the  defendant  for  the  purpose  of  rebutting 
the  presumption  of  negligence,  an  Issue  of  fact 
is  raised  which  must  be  determined  by  the  jury, 
find  their  finding  thereon  will  not  be  disturbed 
by  this  court. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  EHg. 
vol.  3,  Appeal  and  Error,  |  3935.] 

3.  Justices  of  the  Peace— Cebtiobabi— An- 
swer. 

Unless  the  point  be  waived,  a  judge  of  the 
superior  court  commits  no  error,  of  which  plain- 
tiff in  certiorari  can  justly  complain.  In  over- 
ruling the  certiorari,  where  the  answer  to  the 
writ  of  certiorari  does  not  verify  the  statement 
in  the  petition  that  a  verdict  and  judgment  were 
rendered  against  it  in  the  court  In  which  the 
case  originated,  or  disclosed  what  disposition  (if 
any)  was  made  of  the  case  in  that  court. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  31,  Justices  of  the  Peace,  H  794.  795.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  J.  W.  Clark  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment  for 
[ilalntlff,  and  defendant  brings  error.  Af- 
firmed. 

See  57  S.  E.  016. 

W.  H.  Odell  and  R.  J.  Be  J.  McCamy,  for 
plaintiff  In  error.  W.  E.  Mann,  for  defendant 
la  error. 

RUSSELL,  J.  This  case  has  been  to  the 
Supreme  Court,  and  Is  reported  In  121  G4. 
410.  40  S.  E.  290.  No  opinion  follows  the 
Judgment  rendered  In  the  headnote.  So  far 
as  appears  from  the  headnote,  the  judgment 
of  the  lower  court  was  reversed  at  that  time 
because  the  evidence  In  behalf  of  the  rail- 
road company,  rebutting  the  presumption  of 
negligence  arising  from  proof  of  the  killing 
of  the  animal  by  the  defendant  company's 


train,  was  uncontradicted,  except  b 
expression  of  opinion  by  one  wlto 
have  not  thought  It  necessary  to  exi 
original  record  transmitted  to  the 
Court  on  the  former  hearing,  bet 
gardless  of  what  may  tben  have 
there  Is  In  tbe  record  before  us  a  d 
flict  In  the  evidence  upon  the  snbje 
ligence  as  related  to  the  killing.  1 
of  fact  it  Is  the  exclusive  provim 
jury  to  decide,  and  we  have  neither 
er  nor  disposition  to  disturb  their  fl: 
appears  that  the  engineer  and  fit 
butted  the  presumption  of  negllgen( 
from  tbe  killing  of  the  steer  by  tbe  ( 
company's  train  by  testifying  that 
not  see  tbe  animal  In  question  (ai 
count  of  a  curve  could  hot  see  it)  un 
within  20  or  30  feet  of  tbe  engii 
both  swore  that  they  were  looking  a 
that  the  steer  was  killed  450  yards 
tbe  public  road  crossing.  Both  swo 
too  late  when  tbe  animal  was  seen  1 
thing  to  stop  the  train,  and  that  not 
done.  Under  this  evidence  the  pn 
of  negligence  would  have  been  rebv 
without  more  a  finding  for  the  plain 
not  have  been  authorized.  In  th< 
however,  appears  tbe  testimony  of 
nesses  for  tbe  plaintiff,  which  Is 
conflict  with  tbe  evidence  in  behalf  > 
fendant,  as  to  the  only  material  Isa 
case.  The  only  real  question  in  tbe 
whether  the  cattle  came  so  sudden 
track  from  previous  concealment  th 
impossible  for  the  train  crew,  tbe 
so  diligent  to  prevent  the  casua! 
two  witnesses  for  tbe  plaintiff  test 
tbe  steer  could  have  been  seen  for  i 
that  tbere  was  nothing  to  preven 
glneer  and  fireman  (either  emt 
curve,  or  other  obstacle)  from  seelE 
had  been  looking  out.  One  of  tbese 
stated  that  be  saw  tbe  killing ;  tha 
tie  were  In  pialn  view,  and  could  t 
seen  by  tbe  engineer,  If  be  had  bee 
out,  for  a  distance  of  260  measun 
thnt  no  effort  was  made  to  stop  tbe 
fore  the  killing;  that  the  speed  of 
was  not  slackened,  and  the  whistle 
blown.  According  to  tbe  plaintiff's 
tbe  killing  could  have  been  preventec 
the  engineer  blmself  testified  that 
could  be  stopped  In  136  yards.  Ace 
defendant's  testimony  tbe  accident 
be  prevented ;  and  this  clearly  rals 
sue  of  fact,  which  could  not  be  8< 
cept  by  the  jury.  As  It  does  not  api 
their  finding  was  Induced  by  or  c 
upon  any  error  of  tbe  court,  it  cann 
turbed. 

We  have  passed  upon  this  phae 
case  only  because  no  notice  seems 
been  taken  In  the  court  below  of  t 
in  the  magistrate's  answer,  or,  at  I 
plaintiff  in  error  was  given  the  t 
tbe  doubt  as  to  tbe  unexpressed 
of  tbe  magistrate,  and  tbe  point  wai 
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It  doabtleea  was  tbe  Intention  of  tbe  magia- 
trate  to  adopt  the  allegations  of  tbe  petition 
as  to  tbe  Judgment  rendered  and  the  assign- 
ment of  error,  bat  be  failed  to  say  so;  and 
the  Judgment  of  tbe  superior  court  in  over- 
mling  tbe  certiorari  would  be  sustained  If 
bis  decision  bad  been  based  only  on  tbe 
ground  that  tbe  answer  did  not  disclose  what 
diRposltlon  was  made  of  tbe  case  In  tbe  trial 
court.  Tbe  language  of  tbe  answer  is  as 
follows:  "And  now  comes  the  defendant, 
answering  tbe  writ  of  certiorari  served  on 
him,  and  says  that  tbe  following  is  also 
beld  as  bis  answer,  except  as  follows."  This 
is  all  of  the  Justice's  answer,  except  that  fol- 
lowing tbe  words  above  quoted  be  purports  to 
give  tbe  substance  of  the  testimony  of  two 
witnesses  for  tlie  plalntlfF  (defendant  In  cer- 
tiorari). We  would  have  decided  tbe  case 
upon  tbe  principle  announced  in  Btoner  v. 
Maglns,  lie  Oa.  797.  43  8.  E.  46,  and  fre- 
quently since  reaffirmed,  without  any  discus- 
sion, except  for  tbe  fact  that  tbe  point  seems 
to  have  been  waived  in  the  court  below.  It 
was  at  least  treated  thus  by  tbe  trial  Judge ; 
for  tbe  answer  of  tbe  magistrate  was  trav- 
ersed, a  trial  had  upon  It  and  a  verdict  ren- 
dered, finding  against  tbe  traverse.  As  stat- 
ed above,  we  think  that  tbe  magistrate 
intended  to  adopt  the  allegations  of  the  petl- 
tk>n  for  certiorari,  so  as  to  verify  tbe  state- 
ment therein  that  a  verdict  and  Judgment 
were  rendered  against  it  in  bis  court.  But 
be  failed  to  do  so,  and  for  that  reason,  If 
for  no  other,  tbe  Judgment  of  tbe  superior 
court  in  overmllng  tbe  certiorari  must  stand 
affirmed. 
Judgment  affirmed. 


HOLT   V.    STATE.    (No.    506.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  CBniiKAi.    Law  —  Tbial  —  Rkkabks    oi 
Covvt. 

It  is  never  necessary  or  proper  for  a  court 
during  the  trial  of  a  case  and  in  the  hearing  of 
the  jury  empaneled  therein,  to  relieve  Itself  by 
reference  to  the  right  of  the  Supreme  Court  to 
reverse  its  rulings  to  which  respectful  objec- 
tion is  being  made,  and  by  suggestmg  that  coun- 
sel try  tbe  remedy.  In  a  case  stubbornly  con- 
tested and  close  and  doubtful,  to  intercept,  cut 
off,  and  prevent  a  question  from  being  asked  a 
witness  by  defendant's  counsel,  with  the  re- 
mark: "I  may  be  wrong  about  this.  You  have 
your  remedy.  You  can  go  to  the  Supreme 
Court.  I  won't  pormit  him  to  testify  about  a 
matter  on  the  former  trial  until  the  record  is 
read  to  him" — was  prejudicial  to  the  defendant, 
and  it  is  such  an  Intimation  of  the  court's 
opinion  that  the  defendant  U  guilty  as  requires 
tbe  grant  of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  I^w,  |i  1520-1 520.] 

2.  Same. 

"The  fact  that  a  defendant  in  a  criminal 
case  may  take  up  his  case  to  the  Supreme  Court 
is  no  reason  why  he  should  not  have  meted  out 
to  him  by  the  court  and  jury  the  full  measure 
of  bis  legal  rights."    Hodges  v.  State,  15  Ga. 

lis. 


8.  Sai»— Nkw  Tbiai^-Cboss-Examinatioii. 
The  right  of  a  defendant  to  test  the  con- 
sistency or  improbability  of  a  witness'  story, 
as  well  as  his  Interest  or  feeling  In  tbe  case,  by 
cross-examination,  thorough  and  sifting,  i*  se- 
cured to  every  party  as  to  witnesses  called 
against  him.  Civ.  Code  1805,  f  5282.  And  a 
material  abridgement  or  denial  of  this  right  is 
ground  for  a  new  trial.  A.  ft  B.  Ry.  v.  Mfr 
Menus,  1  Ga.  .^pp.  802,  58  S.  B.  26& 
(Syllabus  by  the  Conrt.) 

Error  from  City  Court  of  Eastman ;  W.  M. 
Clements,  Judge. 

Ed  Holt  was  convicted  of  crime,  and  brings 
error.     Reversed. 

De  Lapy  A  Bishop  and  D.  M.  Roberts  & 
Son,  for  plaintiff  in  error.  Ctaas.  W.  Griffin, 
Sol.,  W.  M.  Morrison,  Sol.,  and  Tye,  Peepies, 
Bryan  &  Jordan,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


OHLBN  V.  ATLANTA  &  W.  P.  R.  CO.    (No. 

16a) 

(Court  of  Appeals  of  Georgia.    July  18,  1007.) 

1.  CABBIERa— InjUBT     TO      FbEIOHT— BUBDKN 

or  Pboof. 

A  common  carrier,  sued  on  its  common-law 
liability  for  loss  or  injury  of  goods  received  by 
it  for  transportation,  may  relieve  Itself  of  lia- 
bility by  showing  that  the  goods  were  damaged 
before  ft  received  them.  Where  It  does  not  ap- 
pear either  that  the  carrier  received  the  goods 
as  in  bad  order  or  that  they  were  In  fact  In 
bad  order  when  received,  the  presumption  is  that 
they  were  in  good  order,  and  tne  burden  of  proof 
is  upon  such  carrier  to  show  that  It  was  free 
from  negligence,  and  that  its  negligence  did  not 
canse  or  contribute  to  the  damage. 

[EM.  Note.— For  cases  in  jtoint,  see  Cent  Dig. 
vol.  8,  Carriers,  f  681.] 

2.  Saxs— Damages. 

Where  there  was  evidence  of  the  delivery 
b^  the  carrier  In  a  damaged  condition  of  an  en- 
tire shipment,  and  that  the  goods  were  originally 
shipped  in  good  condition,  and  evidence  as  to  the 
amount  of  damage,  authorizing  the  recovery  ot 
a  larger  amount  as  damages  on  the  entire  ship- 
ment. It  was  error  to  direct  a  verdict  for  only 
a  portion  of  the  damaged  goods,  as  to  which 
the  defendant  conceded  liability. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Held.  Judge. 

Action  by  F.  X.  Ohlen  against  tbe  Atlanta 
&  West  Point  Railroad  Company.  From  a 
verdict  for  plaintiff  for  less  than  tbe  amount 
claimed,  be  brings  error.    Reversed. 

Moore  &  Pomeroy,  for  plaintiff  in  error. 
Dorsey,  Brewster,  Howell  &  Heyman,  tor 
defendant  in  error. 


RUSSELL,  J.  Oblen  filed  suit  in  the  city 
court  of  Atlanta  against  tbe  Atlanta  &  West 
Point  Railroad  Company,  to  recover  damage 
for  100  kegs  of  fish  shipped  from  St  An- 
drews, Fla.,  to  Atlanta,  Ga.  This  suit  Is 
based  upon  two  counts:  First,  tbe  statutory 
action  against  the  last  of  the  connecting  Hues 
of  carriers;  and,  secondly,  the  common-law 
liability.    The  plaintiff  insisted  only  upon  tbe 
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common-law  count;  and  hence  the  count  bas- 
ed on  section  2298  of  tbe  Civil  Code  will  not 
be  considered.  The  court  directed  a  verdict 
for  $8  In  favor  of  the  plaintiff.  The  plain- 
tiff excepted,  and  brings  the  case  to  this 
court  for  review. 

There  are  two  assignments  of  error.  The 
first  assigns  error  upon  the  overruling  of 
plaintiff's  objection  to  a  freight  bill  "dated 
May  4th,  bearing  the  name  of  F.  H.  Allen, 
covering  car  9077,  109V4  kegs  of  fish,  marked, 
'Weight  8,750  pounds,'  with  $51.20  freight 
marked,  'Paid  on  May  14,  1904,'  and  bearing 
the  signature  of  S.  C.  McGlll,  Agent";  the 
objection  made  by  the  plaintiff  being  that  the 
evidence  was  Immaterial,  irrelevant,  and  il- 
legal, and  that  It  was  an  admission  by  the 
defendant  in  its  own  favor.  The  second  as- 
signment of  error  excepts  to  the  ruling  of 
the  court  In  directing  the  verdict  over  the 
plaintiff's  objection.  We  shall  consider  the 
second  assignment  first,  because  the  princi- 
ples involved  are  controlling  In  tbe  case. 

While  the  verdict  was  directed  for  the 
plaintiff.  It  was  in  effect,  a  verdict  directed 
for  the  defendant,  because  the  defendant 
conceded  that  one  keg  wag  lost,  and  one  keg 
so  damaged  as  to  be  worthless,  and  tendered 
$8  and  court  costs  in  court  So  far  as  insist- 
ed on  by  tbe  plaintiff,  tbe  petition  alleged 
that  on  or  about  the  last  day  of  April,  1904, 
be  bought  and  bad  shipped  to  him  from  St 
Andrews,  Fla.,  to  Atlanta,  6a.,  109  quarter 
kegs  of  fish,  which  were  delivered  to  him  by 
the  defendant  In  Atlanta  on  or  about  May 
14,  1904;  that  when  shipped  the  fish  were 
in  good  order,  and  not  in  a  damaged  condi- 
tion, but  when  delivered  they  were  decayed, 
unmerchantable,  and  in  a  badly  damaged 
condition;  and  that  a  portion  of  the  fish 
(one-fourth  keg)  was  never  delivered.  He 
charged  that  tbe  time  consumed  in  conveying 
the  fish  was  unreasonable  and  unnecessary, 
and  that  this  fact  contributed  in  a  measure 
to  their  damage,  that  this  shipment  of  fish 
should  have  arrived  in  Atlanta  on  or  about 
May  4,  1904,  and  that  the  defendant  wrong- 
fully and  negligently  held  and  refused  to  de- 
liver the  shipment  until  on  or  about  May 
14,  1904,  which  fact  he  charged,  contributed 
to  their  damage. 

The  evidence  for  the  plaintiff  showed  that 
one  Ponder,  as  his  broker,  received  the  bill 
of  lading  from  him  and  sold  tbe  fish  to  J. 
J.  &  .T.  E.  Maddox  while  they  were  in  trans- 
it When  the  bill  of  lading  arrived  about 
the  1st  of  May,  Ponder  telephoned  to  the 
ofllce  of  the  defendant  company  at  Atlanta, 
and  Inquired  for  the  fish,  and  was  told  that 
they  were  not  there.  He  then  called  on  the 
cashier  at  the  office  of  the  Atlanta  &  West 
Point  Railroad,  about  a  week  after  he  receiv- 
ed the  bill  of  lading,  and  was  told  that  the 
fish  were  not  there.  Two  or  three  days  later 
be  again  made  inquiry,  and  was  told  that 
they  bad  not  arrived.  He  then  went  into 
tbe  depot  and  made  a  personal  search,  and 
found  tbe  fish,  marked  "F.  X.  Ohlen."    This 


was  between  the  8th  and  lOtb  of  May.  Aft- 
er the  fish  were  found,  they  were  not  deliver- 
ed until  the  14th  of  May ;  for  tbe  reason  that 
tbe  defendant  company  insisted  on  collecting 
a  larger  amount  of  freight  than  that  called 
for  in  the  bill  of  lading.  The  fish  were  sold 
to  Maddox  at  $S.2S  per  keg,  though  the  mar- 
ket price  was  more  than  that  After  the  fish 
were  delivered  to  Maddox,  it  was  discovered 
that  they  were  rotten  and  of  no  value.  Mad- 
dox refused  to  pay  for  them,  and  tendered 
them  back.  The  tender  was  waived,  because 
it  was  apparent  that  the  fish  were  worthless. 
The  witness  further  testified  that  a  shipment 
of  fish  from  St  Andrews,  Fla.,  should  reach 
Atlanta  within  three  or  four  days  after  ship- 
ment It  further  appeared  in  the  evidence 
that  permitting  fish  of  the  character  In  ques- 
tion to  ait  In  a  hot  warehouse  for  a  number 
of  days  would  cause  them  to  decay.  It  ap- 
peared from  the  testimony  of  Mr.  Maddox 
that  there  was  no  brine  in  the  kegs  when 
they  were  opened.  He  also  noticed  Ofalen's 
name  on  them,  and  could  not  say  tta^  were 
only  marked  with  the  initials  "F.  X.  O."  He 
also  testified  that  the  market  value  of  the 
fish  between  the  Ist  and  15th  of  May  was 
$5  a  keg.  Hie  agreed  price  was  $3.25  a  keg. 
Under  a  notice  to  the  defendant  the  bill 
of  lading  was  produced  and  Introduced  in 
evidence  for  the  plaintiff,  as  follows:  "Pen- 
sacola,  St  Andrews  and  6ulf  Steamatalp  Ca 
Consignee's  receipt  Original.  Receired  in 
apparent  good  order  from  H.  W.  Stelnholser 
of  date  April  29,  1904,  at  St  Andrews,  Fla., 
consigned  to  F.  X.  Ohlen,  Atlanta,  Oa., 
marked  F.  X.  O.,  104%  kegs  fish.  Rate 
63c  per  hundred  pounds.  Weight  8750. 
[Signed]  a  Wishenburg,  Agt"  Indorsed: 
"Deliver  to  bearer.  May  6,  1004.  Frank  X. 
Ohlen."  Plaintiff  also  introduced  a  letter 
from  Ponder  to  McOili,  agent  of  the  Atlanta 
&  West  Point  Railroad,  as  follows:  "We 
hold  B/L  for  109  packages  salt  fish,  which 
from  marlis  on  package  we  found  out  arrived 
here  on  tbe  4th  inst  We  Inquired  at  the 
depot  In  person  <mce  or  twice,  and  over  tbe 
phone,  if  goods  had  arrived,  and  were  in- 
formed in  the  negative.  On  the  10th  Inst  we 
searched  for  the  goods  through  your  d^)ot 
and  found  them  there.  Rate  of  freight  <« 
B/L  Is  Indorsed  63c  per  cwt,  and  we  have 
In  our  possession  letter  from  B.  R.  Cobb,  O. 
F.  A.  of  Pensacola,  St  Andrews  &  Gulf 
Steamship  Co.,  who  Issued  B/L  giving  rate 
from  Cromston,  Fla.,  to  Atlanta,  6a.  of  63c. 
We  have  been  refused  delivery  of  the  ship- 
ment unless  freight  charges  in  full,  which  is 
more  than  63c  per  cwt.,  be  paid.  Weather 
is  getting  hot  and  fish  are  being  damaged 
every  day  they  set  in  warehouse,  and  this 
is  to  put  yon  on  notice  that  we  shall  de- 
mand of  your  road  damages,  whatever  they 
might  be,  and  If  the  freight  charges  are  not 
adjusted  at  once  we  will  reject  the  ship- 
ment entirely  and  bring  suit  for  amount  of 
shipment"  Also  letter  from  S.  C.  McGill, 
agent  to  C.  B.  feeder  Company,  of  May  14, 
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1904,  as  follows:  "ConflrmlnK  my  telephone 
message  to  your  bookkeeper  this  a.  m.,  this 
Is  to  notify  yon  that  we  are  ready  to  pro- 
tect rate  of  63c  per  cwt  on  salt  fish  from  St 
Andrews,  Fla.,  to  Atlanta.  Oa.  Will  yon 
kindly  send  down  and  get  shipment,  which 
is  at  our  depot?"  According  to  the  testi- 
mony, the  fish  were  pnt  np  in  brine,  in  little 
quarter  barrels,  with  wooden  hoops  around 
them.  They  were  put  up  to  keep,  and  In  cool 
weather  ought  to  keep  60  or  90  days.  "Th^ 
would  go  to  pieces  quicker  If  stored  In  a 
warm  place  for  any  length  of  time."  It 
was  also  in  evidence  that,  so  far  as  its  gener- 
al appearance  was  concerned,  the  kegs  were 
apparently  in  good  condition.  And  the  testi- 
mony showed  that,  if  there  was  a  leakage,  it 
would  make  the  kegs  lighter,  though  there 
was  no  evidence  that  the  kegs  were  weighed 
before  delivered. 

In  our  opinion  the  exception  to  the  verdict 
directed  by  the  court  Is  well  taken.  Con- 
sidered by  Itself,  the  testimony  in  behalf  of 
the  plaintiff  entitled  him  to  a  recovery  for  the 
market  value  of  the  entire  shipment  of  109 
kegs,  and,  considered  In  connection  with  the 
testimony  for  the  defendant,  the  most  that 
can  be  said  is  that  an  Issue  of  fact  was  pre- 
sented which  shonld  have  been  submitted 
to  the  Jury.  We  apprehend  that  our  learned 
Brother  of  the  trial  bench  was  controlled  in 
his  decision  by  the  ruling  announced  in  Evans 
T.  A.  &  W.  P.  E.  C3o.,  66  Ga.  502,  In  which  it 
was  held  that  the  receipt  of  corn  In  apparent 
good  order  given  by  an  agent  of  a  steamboat, 
which  com  was  to  be  carried  by  water  to 
Memphis  and  thence  by  rail  to  La  Grange, 
fnrnlshed  no  evidence  ttiat  the  defendant  re- 
ceived the  com  In  good  order,  or  apparent 
good  order,  or  as  in  good  order.  In  our 
judgment  the  decision  above  cited  has  no 
application  whatever  to  the  case  at  bar,  al- 
thongb  there  Is  a  similarity  as  to  the  facts. 
In  the  Evans  Case  it  appears  that  the  action 
was  based  upon  section  2084  of  the  Civil 
Code  of  1895,  now  section  2298,  and  the  de- 
cision Is  based  entirely  upon  a  strict  con- 
struction of  that  statute;  Judge  Jackson,  In 
rendering  the  opinicm,  saying,  "Our  statute 
(section  2084  of  the  Code)  makes  the  last 
company  of  connecting  railroads  liable.  It 
Is  silent  in  respect  to  any  connection  with 
steamboats."  But,  even  In  that  case,  it  was 
held  that  if  It  had  been  proved  that  any  of 
the  connecting  railroads  received  the  com  In 
good  order,  or  as  in  good  order,  "then  the 
presumption  would  have  arisen  that  the  corn 
remained  In  that  condition  of  good  order 
from  connecting  road  to  connecting  road  until 
it  reached  defendant,  and  hence  that  U  was 
received  by  plaintiff  as  in  the  good  order  in 
which  it  left  the  other  road,  and  such  pre- 
sumptive proof  would  have  been  suflScIent 
to  carry  the  case  to  the  jury,  and,  unless  re- 
butted, to  have  authorized  a  recovery  from 
the  defendant  Such  seemed  to  be  the  au- 
thoritiea  and  principle  and  practical  good 
sense,  and  the  convenience  of  the  public  sus- 
S8S.S.--33 


tain  it  But  this  case  breaks  down  from  the 
fact  that  there  Is  no  positive  proof  that  the 
defendant  received  this  com  In  good  order  or 
as  in  good  order,  and  no  presumptive  proof 
thereof  by  proof  that  any  road  with  which  it 
connected  so  received  the  com,  nor  any  proof 
that  it  received  the  com  from  any  other  car- 
rier." Under  the  evidence  submitted  by  the  de- 
fendant In  the  form  of  the  freight  receipt  had 
the  plaintiff  Insisted  on  his  statutory  remedy 
under  Civ.  Code  1395,  i  2298,  his  case  would 
not  have  broken  down,  as  Judge  Jackson 
termed  It,  for  lack  of  proof  that  a  road  with 
which  It  connected  received  the  fish  in  good 
order,  or  that  It  received  the  fish  trosn  an- 
other carrier.  It  must  be  home  In  mind,  how- 
ever, that  the  statutory  action  predicated 
on  section  2298  was  expressly  abandoned  by 
the  plaintiff.  Perhaps  it  was  abandoned  on 
account  of  the  decision  in  the  Evans  Case, 
but,  in  any  event  as  that  case  was  brought 
under  the  provisions  embodied  in  section  2298 
(which  was  formerly  section  2084  of  the 
Code),  the  raling  In  the  Evans  Case  Is  not  In 
point  Where  the  action  is  based  on  the 
common-law  right  of  action,  the  carrier  Is 
bound,  if  he  receives  goods  in  good  order, 
to  deliver  them  In  good  order,  whether  there 
be  a  bin  of  lading  or  no  bill  of  lading,  a 
connecting  carrier  or  no  connecting  carrier. 
The  general  rule  as  to  the  common  carrier's 
liability  for  goods  In  his  possession  as  car- 
rier (and  regardless  of  contractual  excep- 
tions) is  that  the  carrier  is  liable  for  all  loss 
or  destruction  of  or  Injury  to  such  goods 
not  occasioned  by  the  act  of  God  or  the  pnblic 
enemy.  Therefore,  where  the  loss  is  not 
due  to  the  excepted  causes,  proof  of  negli- 
gence Is  Immaterial,  and  the  carrier  cannot 
escape  liability  by  proving  reasonable  care 
and  diligence.  Under  the  common  law  the 
carrier  Is  absolutely  liable  to  deliver  the 
goods  in  the  condition  In  which  it  receives 
them,  with  only  the  exception  stated  In  the 
rule  above.  This  general  rule  Is  stated  and 
Illustrated  by  Judge  NIsbet  In  the  early  case 
of  Fish  V.  Chapman,  2  Ga.  849,  46  Am.  Dec. 
393.  In  the  more  recent  development  of  the 
rales  of  the  carrier's  liability.  It  has  been  held 
that  he  Is  not  liable  for  loss  or  damage  due 
to  the  intrinsic  qualities  of  the  goods  carried. 
But  this  exception  is  not  included  In  the  ex- 
ception made  for  the  "act  of  God"  in  the 
common-law  rale.  The  act  of  God,  as  expres- 
sive of  a  cause  of  loss  or  damage,  means  a 
casualty  not  due  to  bimian  agency,  not  only 
not  due  to  It  but  one  which  is  In  no  way  con- 
tributed to  by  human  agency. 

With  the  rale  of  common-law  liability  set- 
tled, it  Is  clear  that  the  question  of  fact  in 
this  case  is:  What  was  the  condition  of  the 
fish  at  the  time  the  defendant  received  the 
kegs  containing  them?  The  evidence  Is  un- 
disputed that  the  fish  were  received  In  a 
damaged  and  worthless  condition  from  the 
defendant  By  this  proof  the  plaintiff  es- 
tablished the  fact  that  he  had  not  contributed 
to  tlie  injury,  and  shifted  to  the  defeni^nt 
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the  burden  of  abowlng  responBibllity  for  the 
bad  condition  of  the  fish  to  be  chargeable  to 
aome  one  elae,  either  a  connecting  carrier  or 
the  Bhipper,  where  It  was  shown  that  the 
goods  were  recently  in  good  condition.  The 
carrier  had  the  right  to  refuse  the  shipment 
when  tendered  to  him,  whether  by  the  orig- 
inal shipper  or  by  a  connecting  carrier,  If 
in  bad  condition,  to  Inform  himself  of  the 
condition  and  nature  of  the  goods  before  re- 
ceiving tiiem  for  shipment,  and  he  had  the 
best  opportunity  of  furnishing  information 
aa  to  who  was  responsible  for  the  unsound 
or  damaged  condition  of  the  shipment.  It 
can  be  presumed  that  the  flsh  were  at  one 
time  sound,  and,  whether  the  defendant  re- 
ceived them  from  the  shipper  or  from  a 
connecting  carrier,  if  a  carrier  delivers  them 
In  bad  condition  from  his  hands,  the  pre- 
sumption will  arise  that  the  damage  accrued 
while  in  his  custody;  for  the  reason  that  a 
carrier  Is  not  required  to  transport  articles 
unfit  for  shipment  or  in  bad  condition  with- 
out at  least  being  able  to  prove  that  fact. 
On  the  other  hand,  in  most  Instances  all  that 
the  consignee  can  prove  Is  the  condition  of 
the  gooda  at  the  time  he  received  them,  and 
the  fact  that  they  came  from  the  custody 
of  the  carrier.  For  this  reason,  we  thlnlc 
that  the  plaintiff  made  a  prima  facie  case 
when  he  proved  that  the  goods  had  been 
In  possession  of  the  defendant  as  a  carrier 
from  May  4th  to  May  14th,  and,  when  de- 
livered by  the  carrier,  were  worthless.  It 
then  became  the  duty  of  the  carrier  to  show 
that  the  goods  were  in  bad  condition  when 
delivered  to  him;  and,  upon  failure  of  such 
proof,  the  presumption  that  they  would  not 
have  been  received  by  him  except  in  proper 
condition  to  be  shipped  Is  not  rebutted,  and 
the  carrier  becomes  liable  for  the  damage. 
We  are  aware  that  this  rule  imposes  a  bur- 
den upon  the  carrier  for  hidden  defects  in 
some  cases,  but  the  carrier  will  still  be  pro- 
tected by  the  rule  which  relieves  from  lia- 
bility where  the  injury  or  destruction  of  the 
shipment  Is  caused  by  the  act  of  the  shipper, 
or  by  violation  by  the  shipper  of  reasonable 
rules  made  by  the  carrier,  or  where  there  is 
a  fraudulent  concealment  of  the  nature  or 
value  of  the  goods,  or  where  the  shipper 
dissuades  the  carrier  from  Inquiry  and  there- 
by misleads  the  carrier  as  to  the  nature  and 
value  of  the  shipment,  or  where  the  goods 
are  insulBclenUy  paclced,  if  the  defect  Is 
not  known  to  the  carrier  and  the  carrier  la 
without  fault. 

The  Supreme  Court  in  the  case  of  Breed  v. 
Mitchell,  48  Ga.  637,  fully  Justifies  our  hold- 
ing in  this  case.  Judge  McCay,  delivering 
the  opinion  for  the  court,  says:  "Whatever 
may  be  the  rule  as  to  the  presumption  of  the 
condition  in  which  goods  are  received.  It  is 
certainly  true  that  the  carrier  will  be  pre- 
sumed to  have  received  the  goods  In  good 
order  for  shipping;  that  Is,  that  they  were 
in  such  condition  that  they  oould  be  moved 


without  loss.  A  carrier  is  not  bound  to  re- 
ceive goods  which  cannot  be  moved  without 
loss.  A  man  may  have  a  right  to  compel  a 
carrl«  to  ship  damaged  goods,  but  he  can- 
not compel  him  to  ship  goods  that  are  so 
badly  packed  as  that  they  cannot  be  trans- 
ported. At  any  rate,  It  Is  but  a  fair  pre- 
sumption that,  when  the  carrier  got  the 
goods,  they  were  in  such  a  condition  as  that 
they  were  capable  of  being  transported." 
And  upon  the  same  principle  we  hold  that,  If 
a  carrier  can  be  compelled  to  ship  damaged 
goods.  It  Is  his  duty  to  know  It  He  Is  best 
prepared  to  prove  It,  and  Is  so  out  of  the 
ordinary  rule  of  business  transactions  that 
In  the  absence  of  proof  that  he  did  receive 
the  goods  in  damaged  condition,  it  Is  fair 
to  presume  that  he  received  them  as  in  good 
condition.  If  not  actually  in  good  condition. 
It  is  in  evidence  in  this  case  that  the  goods 
were  actually  received  from  a  connecting 
carrier,  the  Western  Uailroad  of  Alabama, 
and  carried  in  the  same  car  to  Atlanta,  by 
the  defendant;  and,  as  said  by  the  Supreme 
Court  in  Paramore  t.  W.  E.  Co.,  63  Ga.  386: 
"If  the  carrier  who  receives  them  finds  that 
they  are  not  In  good  order,  that  damage  has 
already  occurred,  he  can  protect  himself.  It 
might  be  his  duty  to  receive  them  in  such 
order  and  to  deliver  them — that  is,  he  may 
be  compelled  to  receive  even  damaged  goods 
— but  he  Is  not  bound  to  receive  them  when 
they  are  so  badly  packed  that  they  cannot  be 
received  without  loss.  Breed  v.  Mitchell,  48 
Ga.  633.  So  the  defendant  was  not  boimd 
to  receive  these  cars  from  the  Atlanta  & 
West  Point  Railroad  with  the  hogs  so  crowd- 
ed that  they  were  in  danger  of  suffocation. 
If  it  did,  it  made  the  act  of  that  road  its 
own  act,  and  was  bound  for  the  damages  re- 
sulting from  It  And  the  burden  is  on  it  to 
show  whether  the  suffocation  occurred  before 
or  after  its  receipt  of  such  cars."  In  this 
case  the  car  containing  the  goods  was  receiv- 
ed by  the  Atlanta  &  West  Point  Railroad 
Company  from  the  Western  Railroad  of  Ala- 
bama, Instead  of  being  received  by  the  West- 
em  Railroad  of  Alabama  from  the  AUanta 
&  West  Point  Railroad  Company,  as  in  the 
Paramore  Case,  and  the  shipment  Is  flsh, 
whereas  hogs  were  being  carried  in  the  case 
cited;  but  the  rule  must  be  the  same.  The 
goods  in  each  case  were  destroyed,  so  far  as 
practical  use  was  concerned,  and  the  burden 
is  on  the  carrier  delivering  the  goods  to  show 
whether  the  injury  occurred  before  or  after 
its  receipt  of  the  shipment  It  Is  true  that 
the  action  in  the  Paramore  Case  was  based 
on  section  2084  of  the  Code,  but  that  fact 
would  not  vary  the  sound  reasoning  upon 
which  the  presumption  of  receipt  in  good 
order  Is  based.  The  court  further  proceeds 
to  say  that.  If  the  goods  be  In  bad  order 
or  damaged,  any  road  can  so  specify  in  Its 
receipt  and  be  protected;  and  that,  if  a  car- 
rier can  protect  himself  against  liability  for 
the  receipt  of  goods  In  bad  order — in  an  un- 
merchantable cpnditlon-^at  least  the  bar- 
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den  Is  on  bim  of  showing  that  It  was  not  by 
his  default  or  bis  own  negligence  that  the 
injury  was  caused."  While  this  action,  so 
far  as  recovery  Is  concerned  (plaintiff  having 
abandoned  the  first  count).  Is  not  based  upon 
lecUon  2298,  still,  as  a  matter  of  fact  it  ap- 
pears from  the  receipt  offered  by  the  defend- 
ant that  the  goods  were  delivered  In  good 
order  by  the  Ix>uisville  &  Nashville  RailroncI 
Company  to  the  Western  Railroad  of  Alaba- 
ma, and  that  that  road,  without  change  of 
cars,  delivered  the  goods  to  the  defendant 
company.  So  that,  if  we  consider  the  goods 
in  the  light  of  the  receipt,  they  must  be  pre- 
sumed to  have  been  in  good  order  when  re- 
ceived by  the  defendant,  and  the  burden  Is 
shifted  to  the  defendant  to  show  the  con- 
trary. Furthermore,  the  bill  of  lading  Issued 
by  the  initial  carrier,  the  steamboat  company. 
Is  In  evidence,  and  recites  that  the  goods 
were  received  In  good  order.  And  In  Bell  v. 
W.  &  A.  R.  Co.,  125  Ga.  512,  54  S.  E.  532 
(a  case  based  upon  the  common-law  liability 
of  the  carrier),  It  Is  held  that  "the  bill  of  lad- 
ing Issued  by  the  Initial  carrier  plays  an 
important  part  in  the  plaintilTs  ease,  wheth- 
er the  plaintiff  relies  upon  the  count  growing 
ont  of  the  breach  of  duty  arising  under  the 
contract,  or  on  the  count  charging  liability 
on  the  part  of  the  defendant  under  Olv.  Code 
1895,  {  2298,  as  being  the  last  connecting  car- 
rier who  received  the  goods  in  good  order. 
In  the  first  Instance,  though  the  consignee 
be  not  a  party  to  a  contract  of  carriage  be- 
tween a  railroad  company  and  a  shipper,  the 
consignee  may  make  proof  of  such  contract 
with  a  view  to  showing  that  the  company  be- 
came liable  to  him  for  a  failure  to  comply 
with  Its  legal  duty  as  a  common  carrier." 
And  In  the  same  case  (page  513  of  125  Ga..  and 
page  533  of  54  S.  E.)  It  is  held  that,  "when 
a  connecting  carrier  who  has  completed  the 
transportation  and  delivered  the  goods  to 
the  consignee  in  a  damaged  condition  is 
sued  for  the  loss  In  value,  upon  proof  that 
the  initial  carrier  received  the  shipment  in 
good  order,  the  jury  have  the  right  to  infer 
that  they  continued  in  that  condition  down  to 
the  time  of  the  delivery  t»  the  carrier  mak- 
ing the  delivery  to  the  consignee,  and  that  in- 
jury or  loss  occurred  while  in  bis  possession. 
If  nothing  more  had  appeared  than  that  the 
consignor  delivered  the  cabbages  to  the  ini- 
tial road  in  good  order,  the  plaintiff  would 
have  shifted  the  burden  on  to  the  defendant 
company  of  showing  that  It  was  not  respon- 
sible for  their  damaged  condition  when  deliv- 
ered." The  cases  of  Henry  v.  Central  R. 
Co..  80  Ga.  815,  15  S.  B.  757  (1),  and  W.  & 
A.  B.  Co.  V.  Exposition  Mills,  81  Ga.  529,  7 
8.  B.  916,  2  L.  R.  A.  102,  sustain  our  holding 
that,  where  a  railroad  company  is  sued  on  Its 
common-law  liability  for  damages  to  goods 
delivered  by  it  in  a  damaged  condition,  the 
presumption  arises  that  it  received  the 
freight  In  good  order,  and  that  this  presump- 
tion must  be  rebutted  by  proof.  In  Henry's 
Case,  dted  above,  it  is  held  that  where  it 


does  not  appear  either  that  the  carrier  re- 
ceived the  goods  as  in  bad  order  or  that  they 
were  In  fact  in  bad  order  when  received,  the 
presumption  is  that  they  were  in  good  order. 
Hutchinson  on  Carriers  (3d  Ed.)  {  1348,  is  au- 
thorlty  for  the  proposition  tliat  the  bill  of 
lading  Issued  by  the  initial  carrier  is  compe- 
tent evidence  to  establish  the  condition  of 
goods  at  the  time  of  their  delivery  to  such 
carrier,  and  that,  where  goods  are  received 
as  In  good  order  by  the  initial  carrier,  the 
presumption  Is  that  the  goods  remained  in 
the  same  good  condition  when  they  came  Into 
the  possession  of  the  carrier  sued.  Section 
229S  of  the  Civil  Code  of  1895  has  reference 
only  to  railroads,  and  consequently  the  bill  of 
lading  Issued  In  this  case  by  the  steamboat 
company  would  not  have  been  competent  evi- 
dence bad  the  count  for  the  statutory  reme- 
dy been  relied  on;  but,  as  only  the  count 
based  on  the  common-law  liability  of  the  de- 
fendant was  Insisted  upon,  the  bill  of  lading 
Issued  by  the  steamboat  company,  the  Initial 
carrier,  was  properly  admitted.  Its  contents 
established  the  fact  that  the  goods  were  de- 
livered by  the  consignor  in  good  order,  and 
certainly,  in  connection  with  the  other  evi- 
dence In  the  case,  raised  the  presumption 
that  the  defendant,  the  Atlanta  &  West 
Point  Railroad  Company,  received  them  In 
good  order.  This  presumption,  unless  rebut- 
ted, entitled  the  plaintiff  to  a  recovery;  and 
consequently  It  was  error  to  direct  a  verdict 
for  an  amount  so  small  that  it  amounted  to  a 
verdict  for  the  defendant 
Judgment  reversed. 


STILES  V.  SHEDDEN.    (No.  445.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  Tbiait— Right  to  Open  and  Cix>se. 

In  an  action  upon  a  contrflct,  the  defend- 
ant is  entitled  to  open  and  conclude  when,  by 
his  pleadings,  before  the  introduction  of  any 
evidence,  he  admits  a  prima  facie  case  for  the 
piaintiS ;  that  is  to  say,  such  a  case  that,  if  no 
evidence  were  introduced,  the  plaintiS  would 
be  entitled  to  take  judgment  for  the  full  amoant 
authorized  by  his  petition. 

[Ed.  Note.— For  cases  In  point,  see  Ont  Dig. 
vol.  46,  Trial,  |  50.j 

2.  BiLUS  AND  Notes— Delivebt— Title. 

The  title  to  a  negotiable  promissory  note 
indorsed  in  blank  by  tlie  payee  may  thereafter 
pass  by  delivery  to  subsequent  holders. 

[Ed.  Note.— For  caaea  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  |  460.] 

8.   TaiAIr-lHSTBDCTIONS. 

Instructions  inapplicable  to  the  pleadings 
and  the  evidence,  and  therefore  tending  to  con- 
fuse the  jury,  should  not  be  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |  587.] 

4.  Same. 

The  court  should  not  single  out  one  of  w^ 
era!  issues  and  instruct  the  jury  that  it  is  the 
main  issue ;  nor  should  he  instruct  them  that 
this  issue  is  to  be  determined  by  a  conaideratioa 
of  the  evidence  of  the  witnesses  who  have  tes- 
tified on  the  stand  and  by  interrogatories,  where 
material  documentary  evidence  has  been  intro- 
duced npon  the  question,     itized  by  V3 
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Instructions  tending  to  mislead  the  Jary  as 
to  the  true  nature  of  the  defense  set  np  in  the 
case  should  not  be  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  569.] 

8.  Evidence— Opinion  Bvidenck. 

Where  a  witness  has  stated  that  a  note 
was  turned  over  to  another  for  a  specific  pur- 
pose, he  may,  as  against  the  objection  that  it 
is  opinionative,  testify  that  this  purpose  has 
ended. 
(Syllabns  by  the  Court) 

Error  from  City  Court  of  Cartersvllle;  A. 
M.  Foute,  Judge. 

Action  by  R.  F.  Sliedden  against  William 
H.  Sttlea.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Shedden  sued  Stiles  upon  a  promissory 
note  for  $500.  The  note  was  signed  by 
Stiles,  payable  to  himself  or  order,  indorsed 
by  himself  and  George  T.  Hodgson;  both  the 
Indorsements  being  in  blank.  It  also  bore 
the  Indorsement:  "For  collection  account  of 
English-American  Loan  and  Trust  Co.,  Roby 
Robinson,  Cashier."  The  defendant's  answer 
admitted  the  execution  of  the  note,  and  that 
the  same  was  transferred  by  Indorsement  to 
Sbedden.  He  set  up  in  defense  that  the 
note  was  an  accommodation  paper,  wholly 
without  consideration;  that  it  was  obtained 
by  Hodgson  for  Shedden  at  Shedden's  in- 
stance and  request,  with  the  sole  view  that 
Sbedden  might  use  it  as  collateral;  that 
these  facta  were  fully  known  to  Sbedden  at 
the  time  he  to<^  the  uote;  that  be  paid  noth- 
ing for  it;  that  Sbedden,  recognizing  this  to 
be  the  fact,  had  never  prior  to  the  bringing 
of  the  suit  presented  the  note  for  payment, 
or  claimed  that  Stiles  owed  blm  anything  on 
it,  though  nearly  10  years  had  elapsed  In  the 
meantime;  that  the  note  had  long  since  serv- 
ed Its  purpose,  and  would  have  been  canceled 
and  returned,  but  for  the  fact  that  the  par- 
ties thereto  were  under  the  impression  that 
it  had  been  destroyed.  The  defendant,  there- 
fore, alleged  that  he  was  not  indebted  to 
Shedden  on  the  note,  and  that  the  latter  was 
not  a  bona  fide  holder  of  the  same  for  value. 
Upon  this  plea  the  defendant  claimed  the 
right  to  open  and  conclude.  The  court  over- 
ruled this  demand,  and  allowed  this  privi- 
lege to  the  plaintiff.  This  ruling  is  the  basis 
for  one  of  the  exceptions  taken  in  the  record. 
The  oral  evidence  was  conflicting.  That  of 
the  defendant  tended  to  show  that  Sbedden 
was  the  general  agent  and  Hodgson  the  local 
agent  of  the  Mutual  Life  Insurance  Company; 
that  Hodgson  borrowed  money  from  Shedden, 
and  Shedden  borrowed  in  New  York;  that 
Hodgson,  In  addition  to  certain  notes  which 
he  put  up  as  collateral  for  the  loan  made 
by  Sbedden  to  him,  as  an  accommodation  to 
Shedden  executed  Ills  notes  in  blank  to  the 
sum  of  $100,000,  and  turned  them  over  to 
Shedden  in  order  that  the  latter  might  bor- 
row money  on  them;  and  that  at  Shedden's 
Instance  be  also,  for  the  same  purpose,  ob- 
tained notes  from  his  friends,  getting  them 


from  Stiles,  his  partner,  from  Mure,  Us 
brother-in-law,  Hodgson,  his  nephew,  and 
Nicholson,  his  otBce  boy,  and  the  note  in  suit 
was  of  this  number.  When  business  connec- 
tlou  t>etween  Hodgson  and  Shedden  closed, 
all  of  these,  notes,  except  the  one  in  suit, 
were  returned  by  Shedden.  By  oversight  the 
one  in  suit  was  not  returned.  Sbedden,  as  a 
witness  in  his  own  behalf,  denied  all  this, 
and  said  that  be  had  bought  this  note  from 
Hodgson  and  had  paid  him  $500  for  it  A 
large  amount  of  letters  and  other  docamen- 
tary  evidence  was  introduced  by  the  defend- 
ant tending  strongly  to  support  ills  plea.  We 
mention  this  fact  because  exception  is  taken 
to  a  charge  of  the  court  tending  to  eliminate 
this  evidence  from  consideration  by  the  jury. 
The  Jury  returned  a  verdict  for  the  plaintiff. 
In  the  motion  for  a  new  trial,  the  pialuUff 
in  error  assigned  error  upon  the  following  in- 
structions of  the  court  to  the  Jury:  (1)  "The 
plaintiff  contends  that  he  bought  this  note 
from  one  George  T.  Hodgson,  and  that  be 
paid  value  for  it  according  to  its  terms — Ui 
other  words,  that  the  note  was  discounted  to 
him  and  that  tie  took  it  up,  paying  value  for 
it;  that  it  was  not  a  mere  accommodation  to 
him  at  ail;  ttiat  he  did  not  receive  It  that 
way,  and  did  not  use  it  tliat  way.  You  look 
to  the  evidence,  gentlemen,  and  see  what  the 
plaintiff  contends,  and  examine  the  note, 
which  will  be  before  yon,  and  see  if  there  ia 
any  evidence  that  It  was  used  by  the  plain- 
tiff at  all;  and  I  charge  you  that  as  tiiis  is 
a  negotiable  paper.  If  he  had  used  it  it 
would  have  t>een  necessary  for  him  to  have 
made  an  Indorsement  upon  the  note."  (2) 
"I  charge  you  that  every  transferrer  of  a  ne- 
gotiable instrument,  whether  by  Indorsement 
or  delivery,  warrants  (unless  otherwise  agreed 
by  the  parties)  that  he  is  the  lawful  bolder 
and  has  a  right  to  sell,  that  the  instrument 
is  genuine,  and  that  he  has  no  knowledge  of 
any  facts  that  prove  the  instrument  wortb- 
less,  either  by  insolvency  of  the  maker,  pay- 
ment, or  otherwise."  (3)  "I  charge  you  that 
the  title  of  the  holder  of  a  note  cannot  be 
inquired  into,  unless  it  is  necessary  for  the 
protection  of  the  defendant,  or  to  let  in  tlie 
defense  which  he  seeics  to  make.  I  charge 
you  that  an  indorsement  or  assignment  of 
any  bill,  bond,  or  note,  when  the  same  is  sued 
on  by  the  Indorsee,  need  not  be  proved,  un- 
less denied  on  oath."  (4)  "I  charge  yoo, 
gentlemen,  that  the  main  question  for  yoa 
in  this  case  is  this:  Did  the  plaintiff  pay 
Hodgson  a  valuable  consideration  for  this 
note?  And,  In  determining  this,  you  will 
look  to  all  the  evidence  as  it  comes  to  you 
from  the  witnesses,  and  the  evidence  present- 
ed by  interrogatories."  (6)  "This  being  a 
negotiable  instrument,  if  this  plaintiff  came 
into  possession  of  it  for  a  valuable  consider- 
ation before  it  was  due,  and  without  any  no- 
tice of  any  dishonor,  he  would  be  entitled  to 
recover.  I  charge  you  that  in  support  of  the 
defendant's  contention  lie  must  show,  by  a 
preponderance  of  the  evidence,  that  Sbedden 
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did  not  pay  Hodgson  a  conalderation  for  the 
paper."  Other  portions  of  tbe  charge  ar« 
excepted  to;  but,  as  this  court  finds  no  error 
In  them,  it  Is  not  deemed  necessary  to  set 
tbem  out  here.  Another  ground  of  the  mo- 
tion for  a  new  trial  complains  that  tbe  court 
excluded  from  the  Jury  the  answer  of  the 
witness  Hodgson,  as  follows:  "This  note 
most  assuredly  has  served  the  purpose  for 
which  It  was  given,  and  it  should  have  been 
returned  to  me  when  I  made  demand  upon 
Mr.  Shedden  for  the  return  of  all  my  col- 
lateral notes,  at  which  time  most,  and,  as  I 
thought,  all,  of  them  had  been  returned;  and 
this  one  was  included  in  my  demand  for  their 
return."  Other  exceptions  taken  to  rulings 
npon  evidence  are  not  considered  material. 
There  is  in  tbe  motion  also  a  ground  of  new- 
ly discovered  evidence;  but,  as  the  affidavit 
as  to  the  diligence  used  by  client  and  counsel 
to  discover  this  evidence  before  the  trial  is 
not  sufficient  (for  it  states  the  fact  of  such 
diligence  as  a  mere  matter  of  conoluslon, 
without  giving  any  facts  upon  which  the  con- 
clusion is  baaed),  the  court  does  not  consider 
it 

Thos.  W.  Mllner  &  Son,  for  plaintiff  in  er- 
ror. P.  8.  EXhridge  and  3.  M.  Moon,  for  de- 
fendant in  error. 

POWELL,  J.  (after  stating  the  foregoing 
facts).  1.  Under  the  pleadings  the  defend- 
ant took  tbe  burden  of  proof,  and  was  en- 
titled to  the  opening  and  conclusion.  In  ac- 
tions ex  contractu  the  teat  is :  If  under  the 
pleadings  the  plaintiff  would  be  entitled  to 
a  Judgment  in  his  favor  for  the  full  amount 
authorized  by  his  petition,  without  the  in- 
troduction of  any  proof,  unless  the  defend- 
ant by  bis  evidence  can  affirmatively  avoid 
the  prima  facie  case  admitted  In  plalntitTs 
favor,  tbe  defendant  is  entitled  to  open  and 
conclude.  In  this  case,  the  defendant  hav- 
ing admitted  the  execution  of  tbe  note  and 
tbe  transfer  to  the  plaintiff,  he  admitted  a 
prima  facie  case  In  the  latter's  favor.  The 
rule  does  not  contemplate  that  the  defend- 
ant shall  admit  an  absolute  case  for  his  ad- 
versary— only  a  prima  facie  case. 

2.  Tbe  Instruction  set  out  above  and  num- 
bered 1  is  so  manifestly  erroneous  that  we 
attribute  it  to  a  lapsus  linguae.  Of  course,  a 
negotiable  note  already  Indorsed  in  blank 
by  tbe  payee  may  pass  by  delivery,  and  in 
tbe  case  at  bar  Shedden  could  have  used  the 
note  without  putting  his  indorsement  there- 
on. Heard  ▼.  De  Loach,  106  Ga.  500,  30  S. 
B.  940.  Indeed,  under  the  evidence,  we  can- 
not reasonably  account  for  the  subsequent 
Indorsement  of  the  Bngllsb-American  Loan 
A  Trust  Company  npon  any  other  theory 
than  tliat  Sbedden  passed  tbe  note  to  it  by 
deUvery.  We  can  readily  appreciate  bow 
baimful  this  instruction  could  have  been 
to  the  defendant,  coming  as  it  did  at  the  be- 
ginning of  the  charge;  for  one  of  the  defend- 
ant's contentlona  was  that  Shedden  took  this 


note  as  accommodation  paper.  In  order  that 
he  might  obtain  money  on  it,  a  contention 
strenuously  deuied  by  tbe  plaintiff,  and  this 
Instruction  practically  settles  the  matter  by 
Informing  the  Jury  that  Shedden  could  not 
have  used  the  note  without  putting  hla  in- 
dorsement on  it;  whence  would  arise  the 
conclusion  that  be  had  not  used  it,  and  from 
that  naturally  the  Inference  that  he  had  not 
obtained  It  for  that  purpose. 

8.  Tbe  Instructions  numbered  2  and  3,  while 
in  tbe  abstract  correct  statements  of  law, 
were  inapplicable  to  the  pleadings  and  the 
evidence,  and  therefore  tended  to  confuse 
tbe  Jury.  It  Is  error  to  give  such  Instruc- 
tions. Culberson  v.  Alabama  Construction 
Co.,  127  Ga.  099,  56  S.  E.  765,  and  tbe  long 
line  of  cases  cited  In  7  Michie's  Dig.  Ga. 
Rep.  670,  et  seq. 

4.  Tbe  instruction  numbered  4  Is  erroneous 
for  two  reasons:  First,  because  It  singles 
out  one  of  the  issues  and  gives  Judicial 
weight  to  it  by  characteriaing  it  as  tbe 
"main  question,"  especially  so  when  under 
the  pleadings  and  tbe  evidence  this  is  not  neo- 
essariiy  so,  for,  although  tbe  plaintiff  might 
have  paid  a  valuable  consideration  for  the 
note,  if  be  took  it  with  notice  of  its  true 
consideration,  or  rather  lack  of  considera- 
tion, he  would  not  be  entitled  to  the  pro- 
tection of  an  Innocent  bolder.  Then  the  in- 
struction eliminates  from  the  consideration  of 
the  Jury  all  of  the  documentary  evidence  in> 
troduced.  Lamar  v.  Glawson,  38  Ga.  252^ 
Bowden  v.  Achor,  95  Ga.  244  (8),  also  245 
ai).  22  S.  B.  254 ;  McLean  v.  Clark,  47  Ga. 
24;  Myers  ▼.  State,  97  Ga.  76,  102,  25  8.  B. 
252. 

5.  As  to  the  instruction  numbered  5,  the 
error  is  that  it  overlooks  tbe  fact  that  no- 
tice of  an  original  lack  of  consideration,  and 
not  notice  of  dishonor,  was  tbe  contention 
of  the  defendant. 

6.  The  evidence  of  Hodgson,  set  out  above, 
was  improperly  excluded.  He  had  stated 
the  purpose  for  which  the  note  bad  been  de- 
livered to  Shedden.  It  was  not  opinionative 
for  bim  to  state  that  this  purpose  bad  ended. 
It  is  strenuonsly  urged  npon  us  that  tbe 
Judgment  should  be  reversed  upon  the  facts. 
While  we  must  concede  that  the  verdict  is 
apparently  strongly  contrary  to  tbe  weight 
of  tbe  evidence,  yet  this  is  a  matter  which 
addresses  Itself  to  the  Jury  and  to  the  trial 
Judge,  not  to  this  court.  We  look  only  to  see 
if  there  Is  any  evidence  to  support  the  ver- 
dict 

Judgment  reversed. 


WESTEU.N   ITXTOX  TELEGRAPH  CO.  r. 

COOPER.     (No.  320.) 

(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Telegraphs  —  Bbbob   in   Tbanbkissiok — 

AOENCT. 

This  case  is  controlled  by  the  decision  ol 
the  Supreme  Court  in  Brooke  v.^estem  Unioa 
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fbe  sidewalk  and  haTlng  no  knowledge  of 
any  defect  or  obstruction  In  the  sidewalk,  she 
would  not  be  entitled  to  recover."  From 
what  bas  Just  been  said  it  Is  manifest  that 
this  exception  Is  not  well  taken.  The  degree 
of  care  Is  the  same  whether  the  traveler  has 
knowledge  of  the  defect  or  not  Ordinary 
care  and  diligence  is  the  requirement  in  ei- 
ther situation.  To  constitute  ordinary  care 
In  the  case  where  knowledge  exists  may  re- 
quire the  exercise  of  more  caution,  of  more 
forethought,  of  more  circumspection,  or  the 
employment  of  more  acts  of  prudence  than 
In  the  case  where  the  knowledge  does  not 
exist,  but  the  degree  of  care  Is  always  the 
same.  The  court  should  leave  to  the  jury, 
nntrammeled  by  any  intimations  further 
than  a  statement  of  the  general  legal  rules 
applicable,  the  whole  question  of  what  acts 
the  plaintiff  should  have  done  or  should  have 
refrained  from  doing  under  the  particular 
situation. 

3.  In  defining  ordinary  care  the  trial  Judge 
used  this  language  to  the  Jury:  "Ordinary 
care  is  that  care  which  you  and  the  gener- 
ality of  men  would  exercise  In  taking  care 
of  your  own  property  and  affairs."  A  charge 
which  makes  the  individual  Jurors  the  stand- 
ard of  prudence  is  erroneous.  Coleman  v. 
Altai,  79  Oa.  643,  5  S.  E.  204,  11  Am.  St 
Rep.  449.  The  Individual  Jurors  might  be 
extremely  cautious  men,  or,  on  the  other 
hand,  might  be  somewhat  careless;  for  up- 
rightness and  intelligence,  not  care  anU  cau- 
tion in  handling  one's  affairs,  is  the  test  of 
the  qualification  of  a  Juror,  but  from  that 
Intelligence,  "from  their  observation,  from 
their  common  sense,  their  common  knowledge 
and  experience"  the  Jurors  determine  the 
standard  of  ordinary  prudence,  of  ordinary 
care  and  diligence.  Broyles  v.  Frlsock,  97 
Oa.  643,  25  S.  E.  389. 

4.  To  constitute  a  sidewalk  a  portion  of  a 
public  street  by  dedication,  both  dedication 
and  acceptance  must  appear;  but  both  these 
elements  may  be  shown  by  implication.  To 
bind  the  city,  the  acceptance  must  be  made 
by  the  public  authorities;  as  to  the  city  of 
Americns,  under  section  43  of  its  charter, 
by  the  mayor  and  city  council.  Acts  1889,  p. 
972.  If  a  formal  acceptance  be  relied  upon, 
this  can  be  shown  only  by  the  minutes  of 
the  council.  Parsons  v.  Trustees,  44  Oa.  538. 
If  implied  acceptance  be  relied  upon,  it  may 
be  shown  by  proof  that  the  street  or  walk 
was  used  or  worked  as  a  highway  under 
the  authority  of  the  council.  Mere  use  by 
the  members  of  the  public  Is  not  sufficient 
"Acceptance  may  be  Implied  from  repairs 
made  and  ordered,  or  knowingly  paid  for  by 
the  authorities  which  have  the  legal  power 
to  adopt  the  street  or  highway."  Abbott's 
Municipal  Corp.  {  736 ;  Kelsoe  v.  Oglethorpe, 
120  Ga.  954,  48  S.  B.  366,  102  Am.  St  Rep. 
138 ;  Georgia  R.  Co.  v.  Atlanta,  118  Ga.  489, 
45  S.  E.  256;  Parsons  v.  Trustees,  supra; 
Elliott's  Roads  and  Streets,  Sg  151-154. 
There  was  sufficient  evidence  both  as  to  the 


dedication  and  acceptance  to  authorize  the 
submission  of  the  same  to  the  Jury.  Testi- 
mony that  work  was  done  upon  the  sidewalk 
by  the  street  hands  of  the  city,  or  by  the  city 
engineer,  or  under  the  direction  of  members 
of  the  street  committee,  is  admissible  for  the 
purpose  of  raising  the  implication  that  the 
work  was  done  under  authority  of  the  city 
council. 

There  being  evidence  tending  to  show  that 
the  stump  was  not  on  the  land  originally 
bought  by  the  city  for  a  street  and  also  a 
dispute  as  to  whether  the  street  bad  been 
widened  by  the  donation  of  the  abutting 
landowner  and  acceptance  by  the  city  of  an 
additional  strip  to  be.  used  for  the  sidewalk, 
both  these  questions  should  have  been  sub- 
mitted to.  the  Jury, 

Judgment  reversed. 


LEE  &  ANDERSON  v.  LOUISVILLE  &  N. 

R.  CO.  et  al.    (No.  287.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

1.  Garnishment— Pbopkbtt    Subject  — Set- 
tlement OF  TOBT. 

When  a  Eummons  of  ^mishment  has  been 
served  upon  the  defendant  in  an  action  for  dam- 
ages, and  when,  in  compromise  of  such  an  ac- 
tion, an  agreement  is  made  by  the  defendant 
thus  garnished  to  settle  the  plaintiff's  claims 
for  iDJuries  alleged,  the  proceeds  of  such  agree- 
ment or  the  snm  agreed  to  be  paid  is  subject  to 
garnishment  issued  in  behalf  of  a  creditor  of 
the  plaintiff  in  the  suit  for  damages.  While 
liability  on  the  tort  Is  not  garnishable,  the 
amount  agreed  to  be  ^aid  in  settlement  there- 
of is  subject  to  garnishment.  He  who  disre- 
gards a  summons  of  garnishment  does  so  at  his 
peril. 

[Eld.  Note. — For  cases  in  point,  see  C!ent  Dig. 
vol.  24,  Garnishment  M  214-216.] 

(Syllabns  by  the  C!ourt.) 

2.  Same. 

Liabilities  for  torts  are  not  subject  to  gar- 
nishment until  liquidated  by  judgment  or  other- 
wise. The  bnrden  is  on  the  plaintiff  to  show, 
upon  traverse,  that  funds  have  come  into  the 
garnishee's  hands,  prior  to  the  service  of  the 
summons  of  garnishment  or  pending  the  same, 
subject  to  the  proceedings.  This  is  not  done  by 
showing  that  the  defendant  claimed  a  cause  of 
action  for  tort  against  the  garnishee,  and  that 
without  admitting  liability  the  garnishee,  after 
service  of  summons,  bought  peace  by  paying  to 
the  defendant  a  sum  of  money  in  cash  or  in  a 
negotiable  instrument  which  the  defendant  im- 
mediately negotiated  to  a  third  person;  it  not 
appearing  that  there  was  any  other  agreement 
liquidating  the  defendant's  demand  against  the 
garnishee.    (Per  Powell,  J.,  dissenting.) 

Error  from  Superior  Court,  Newton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Action  by  Lee  &  Anderson  against  J.  T. 
Wright  Judgment  for  plaintiffs.  Summons 
of  garnishment  served  on  the  Louisvliie  & 
Nashville  Railroad  Company  and  others. 
Judgment  for  garnishees,  and  plalntltT  brings 
error.    Reversed. 

Rogers  &  Knox,  for  plaintiff  in  error.  Jos. 
B.  &  Bryan  Gumming  and  J.  M.  Pace,  for 
defendants  In  error.  r^ ^^^\^ 
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RUSSELL,  7.  Lee  &  Andenon  held  a  fl. 
fa.  against  J.  Tom  Wright,  obtained  In  the 
connty  court  of  Newton  county.  Summons  of 
garnishment  based  upon  this  judgment,  was 
served  on  certain  railroad  companies  on  the 
24tb  of  April,  1906,  requiring  them  to  answer 
at  the  July  term,  1906,  of  Newton  connty 
court,  what  property,  money,  or  effects  of 
the  defendant  they  bad  at  the  date  of  the 
eerrlce  of  the  summons  of  garnishment,  and 
also  what  property,  money  or  efTects  of  the 
defendant  may  hare  come  Into  their  hands 
at  any  time  from  the  date  of  said  service  to 
the  date  of  the  answer,  and  also  what  they 
owed  the  defendant  at  the  date  of  the  serv- 
ioe,  and  also  what  they  may  have  become  In- 
debted to  the  defendant  at  any  time  between 
the  date  of  the  service  of  the  summons  and 
the  answer.  At  the  time  of  the  service  of 
said  summons  there  was  pending  In  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  Georgia,  at  Atlanta,  a  suit 
for  $15,000  for  damages  for  personal  injuries 
alleged  to  have' been  sustained  on  March  4,  ■ 
1905.  In  which  said  J.  T.  Wright  was  plain- 
tiff and  the  garnishees  were  defendants  On 
the  14th  day  of  May,  1906,  while  the  trial 
of  said  case  was  In  progress,  there  was  a 
parley  between  plaintiff  and  defendants 
therein,  the  outcome  of  which  was  that  the 
garnishees  agreed  to  pay  J.  T.  Wright  the 
snm  of  |1,T50  in  full  settlement  and  release 
of  any  and  all  claims'  whatsoever  growing 
out  of  said  Injury.  On  the  same  day  the 
garnishees  gave  to  Wright  a  sight  draft  for 
$1,750  in  luU  settlement  of  any  and  all  claims 
and  damages  incident  to  the  alleged  personal 
Injuries,  which  draft  was  paid  bv  the  gar- 
nishees on  the  15th  day  of  May,  1906,  In  full. 
The  garnishees  thus  Ignored  the  garnishment 
of  plaintiffs  In  fl.  fa.,  and  paid  the  whole 
amount  of  said  $1,750  to  said  Wright  The 
garnishees  filed  their  answer  at  the  Jnly 
term,  1906,  of  the  county  court  of  Newton 
county,  denying  that  they  were  Indebted  to 
J.  T.  Wright  at  the  time  of  the  service  of  the 
summons  of  garnishment  or  that  they  bad 
become  indebted  to  him  at  any  time  since  the 
service,  in  any  sum  whatever  which  was  sub- 
ject to  the  process  ot  garnishment,  or  that 
tbey  owed  him  any  debt;  but  the  answer 
stated  the  facts  substantially  as  herein  set 
out  The  answer  was  traversed  by  the  plain- 
tiffs in  fl.  fa.,  and  the  case  was  appealed  by 
consent  to  the  superior  court.  On  the  trial 
tbe  plaintiffs  tendered  In  evidence  their  fl. 
fa.  against  Wright,  obtained  at  the  October 
term,  1903,  of  Newton  county  court,  for  the 
principal  sum  of  $291.34 ;  also,  certified  copies 
of  the  suit  in  the  United  States  court  and  of 
tbe  Judgment  of  that  court  withdrawing  the 
case  from  tbe  jury  and  dismissing  It;  also, 
tbe  paid  draft  given  by  the  garnishees  to 
said  Wrlgbt  for  $1,750  In  full  settlement  of 
bis  claim  for  damages  from  personal  in- 
juries. Tbe  court  rendered  judgment  against 
tlie  traverse  and  In  favor  of  tbe  garnishees 
and  tbe  plaintiffs  excepted,  insisting  that  the 


garnishees  acted  In  their  own  wrong  In  Ignor- 
ing the  garnishment  and  paying  the  defend- 
ant the  full  amount  of  money,  as  the  sum- 
mons of  garnishment  operateu  as  a  lien  from 
tbe  time  of  seirlce  up  to  tbe  time  of  making 
tbe  answer,  and  that  by  no  act  of  the  debtor 
or  the  garnishees  or  both  could  the  Hen  be 
defeated. 

Two  questions  are  presented.  Is  tbe  fund, 
for  any  reason  of  law  or  public  policy,  ex- 
empt from  garnishment?  Or  are  the  gai*- 
nlahees  protected  by  reason  of  the  fact  that 
the  draft  outstanding  In  tbe  hands  of  other 
persons  might  subject  them  to  liability  to 
pay  tbe  amount  a  second  time?  A  claim  for 
tort  is  not  subject-matter  of  garnishment; 
and  It  is  Insisted  that  agreements  to  settle 
or  compromise  should  not  be  hampered  or 
thwarted,  because  It  is  to  the  public  interest 
that  such  cases  be  settled.  The  draft  in  this 
case  was  drawn  by  a  railroad  company  on 
Itself  "An  order  for  money,  drawn  by  a 
municipal  corporation  upon  its  own  treasur- 
er, payable  upon  demand  and  without  condi- 
tion, la  In  effect  a  promissory  note  and  Is  'an 
unconditional  contract  In  writing"  within  the 
meaning  of  Civ.  Code  1895,  {  4134."  Morgan 
V.  Cohntta,  120  Ga.  428,  47  S.  E.  971.  Then, 
could  a  promissory  note  be  garnished?  We 
think  the  court  erred  In  finding  against  tbe 
traverse.  Every  facility  should  be  afforded 
to  creditors  for  the  collection  of  debts,  and 
the  processes  of  courts  should  not  I>e  disre- 
garded and  contemned  unless  tbe  right  to 
ignore  them  is  unquestioned.  With  the  ex- 
ceptions hereafter  mentioned,  garnishment 
reaches  everything  due  at  the  time  of  service 
of  garnishment  and  everything  becoming  due 
by  the  garnishee  to  the  debtor  up  to  the 
time  of  tbe  answer.  Having  been  served 
with  process  of  garnishment  it  there  Is  any 
time  between  the  service  of  tbe  summons 
and  tbe  date  of  bis  answer  when  be  becomes 
Indebted  to  the  garnishing  plaintiff's  debtor, 
no  matter  what  the  manner  of  bis  payment 
he  pays  at  bis  own  peril.  Tbe  public  policy 
which  favors  the  compromise  and  settlement 
of  lawsuits  Is  not  superior  to  tbe  public 
policy  in  favor  of  collecting  a  just  debt  and 
requiring  that  the  proper  notice  be  taken  of 
tbe  process  of  the  courts.  The  question  then 
is:  Was  there  any  time  after  the  service 
of  tbe  summons  when  tbe  garnishees  In  this 
case  were  Indebted  to  Wright  the  defend- 
ant In  garnishment?  If  there  was  any  such 
time,  tbe  ilen  of  the  gamlsnment  would  at- 
tach. It  Is  Immaterial  whether  the  garnish- 
ees were  liable  to  Wright  In  tort  or  not;  for 
that  liability  Is  not  subject  to  gamlsbment 
See  Holmes  v.  Pope.  1  Ga.  App.  338,  58  S.  E. 
281.  The  fact  that  Wright  was  plaintiff  in 
an  action  for  damages  arising  from  personal 
Injuries  to  himself  Is  therefore  Imraaferlal, 
unless  for  some  reason  or  In  some  way  it  be- 
came tbe  occasion  of  a  contract  by  which  the 
garnishees  became  indebted  to  him.  We 
think  the  undisputed  evidence  shows  that 
a  debt  from  the  garnishees  to  Wright  was 


522 


68  SOUTHEASTERN  REFOBTER. 


^i 


created  by  tbe  proposition  to  pay  blm  $1,750 
and  bis  acceptance.  U  was  not  payment, 
but  it  was  a  promise  to  pay,  supported  by 
tbe  consideration  tbat  be  wouid  dismiss  tbe 
suit.  It  was  a  mutuai  understanding,  creat- 
ing an  obligation  on  tbe  part  of  eacb  of  tbe 
parties  and  enforceable  by  eitber  on  bis  com- 
pliance wltb  bis  agreement. 

Tbe  fact  that  tbe  garnishees  denied  liabil- 
ity as  to  Wright's  suit  Is  Inconsequential  In 
the  case.  They  bought  their  peace  for  the 
fixed  stipulated  price  which  Wright  charged 
for  it.  The  bargain  was  struck,  and  they 
owed  him  for  their  purchase  vmtll  they  paid 
him.  Tbe  draft  was.  In  effect,  a  promissory 
note,  but  neither  the  draft  nor  note  Is  tbe 
debt  Eacb  Is  only  evidence  of  a  debt 
which  antecedes  It.  The  note  would  presume 
the  existence  of  a  debt,  but  a  debt  does  not 
depend  upon  tbe  creation  of  either  draft  or 
note.  When  the  parties  In  tbe  case  In  tbe 
United  States  court  made  their  bargain  by 
which  tbe  garnishees  promised  to  pay  Wright 
$1,750,  they  could  have  paid  it  in  cash  as 
well  as  by  draft.  If  they  could,  then  the 
fact  tbat  they  gave  a  draft  is  immaterial  In 
tbe  elucidation  of  the  question  as  to  whether 
they  are  subject  to  garnishment  To  say 
this  would  be  to  hold  that  the  length  of 
time  required  to  discharge  a  debt  determines 
the  question  as  to  whether  it  is  such  a  debt 
as  will  be  reached  by  garnishment  already  of 
force  and  served  upon  the  garnishee.  If  a 
garnishee's  promissory  note  or  negotiable 
draft  Is  outstanding  when  the  garnishment  is 
sued  out,  tbe  garnishee  Is  protected,  to  pre- 
vent blm  from  having  to  pay  tbe  debt  twice. 
But  where  a  garnishee,  having  no  obligation 
to  pay  outstanding  voluntarily  assumes  one 
to  the  debtor  of  a  garnishing  creditor,  be 
cannot  invoice  protection  against  a  creditor 
which  be  himself  has  created.  Tbe  garnish- 
ees insist  tbat  to  bold  them  subject  In  this 
case  would  be  to  prevent  sales  for  cash  by 
a  debtor  where  a  possible  purchaser  has  been 
garnlsbeed.  We  do  not  think  this  of  neces- 
sity follows.  We  are,  at  least,  not  called  up- 
on to  so  decide.  Whether  this  is  or  is  not 
true  when  the  garnishees  gave  Wright  the 
draft  on  themselves,  it  was  to  all  intents  and 
purposes  a  promissory  note  due  and  payable 
on  demand;  and  it  cannot  be  questioned  tbat 
the  debt  thus  evidenced,  not  being  for  any 
admitted  or  established  liability  in  tort,  is 
subject  to  garnishment.  Tbe  very  learned 
counsel  for  the  defendants  In  error  insists 
that,  in  accordance  with  the  provisions  of 
tbe  garnishment  law  applicable  to  negotiable 
Instruments,  the  garnishees  from  the  moment 
they  gave  the  check  or  sight  draft  were  In- 
debted, not  to  Wright,  but  to  whomsoever 
was  tbe  bona  flde  bolder  at  the  time  It  was 
presented  for  payment  We  do  not  think 
that  a  garnishee  required  by  mandate  of  tbe 
court  to  answer  as  to  bis  relation  and  status, 
whether  as  to  property  in  his  bands  or  debt 
due  by  blm,  should  be  allowed  to  nullify  tbe 
process  of  tbe  court,  and  at  the  same  time 


claim  its  protection  against  his  o' 
But  whether  or  not  we  are  right 
opinion,  when  tbe  debt  is  evidence 
draft  drawn  by  one  on  himself,  tbe 
lied  upon  is  not  applicable. 

We  have  considered  the  case  who! 
tbe  position  tbat  there  was  no  pro] 
the  hands  of  the  garnishee  up  to  the 
the  answer,  and  that  the  only  questi< 
considered  was  whether  any  debt 
time  prior  to  the  answer,  became  dui 
garnishee  to  Wright  the  defendant 
i  nisbment.  We  have  borne  In  mind 
i  form  ruling  that  liability  for  tort  i 
I  debt,  and  tbat  tbe  debt  which  arose 
I  (dependent  of  any  such  liability,  and 
I  luSisted  by  the  garnishees  (defendant 
I  action  for  damages),  no  such  liability 
;  existed.  But  while  liability  for  toi 
a  debt  the  fact  must  not  be  lost  i 
that  a  garnishee  is  not  only  require) 
swer  what  be  owes  tbe  defendant  b 
also  made  responsible  to  account  to  t 
for  any  property  of  tbe  debtor  sul 
the  garnishee's  control  and  disposal, 
having  B.'s  horse  in  bis  bands  as  ba 
swers  that  after  being  garnished  be  e 
ed  blm  by  B.'s  order,  for  a  piece  of 
Alabama,  not  subject  to  tbe  garni 
would  be  be  discharged?  If,  then, 
nisbees  bad  any  property  of  Wright 
bauds,  the  lien  of  tbe  gamishmeni 
attach,  and  tbey  could  not  change  it 
or  character.  And,  while  liability 
is  not  subject  to  garnishment  tbat 
arising  from  a  tort  Is  property  has  bi 
by  tbe  Supreme  Court  In  Banks 
Candless,  119  Ga.  798,  47  S.  E.  332 
expressly  held  that  tbe  contingent 
i  of  a  tort-feasor  is  property  which  th 
cannot  transfer  to  the  Injury  of  a  i 
If  this  be  true,  and  if  it  is  based  uj 
sound  reason,  can  tbe  debtor,  with 
of  the  garnishing  creditor,  be  perm 
put  tbe  property  where  a  creditor 
reach  it?  If  it  be  property  subject  tc 
iter's  demand,  as  expressly  held  in 
119  Ga.,  will  not  garnishment  bold 
tbe  proper  tribunal  may  at  least  bav 
portimity  of  adjudging  whether  it  is  < 
exempt  from  tbe  process?  We  think  i 
extent  of  the  holding  as  to  liability 
was  tbat  such  liability  was  not  a  d< 
Ject  to  garnishment.  The  reason  foi 
apparent  because  tbe  amount  has  i 
ascertained;  for,  after  judgment 
ment  is  effective  to  fix  a  lien  on  the  n 
Under  the  ruling  in  Westmoreland  v. 
69  Ga.  258,  tbe  term  "debtor"  is  ap 
to  tort-feasors,  and  is  extended  so  a 
elude  "one  who  owes  another  for  a 
certained  damage  to  person  or  prope 
far  as  fraudulent  conveyances  by  tha 
Is  concerned.  And  following  this  v 
ruling  in  119  Ga.,  47  S.  E.,  supra,  tb 
In  our  opinion,  makes  the  principle 
ble  to  garnishments  by  holding  that 
ascertained  claim  for  damage  Is  p 
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And  we  see  no  conflict  la  these  boldings.  A 
claim  for  unliquidated  damages  may  be  prop- 
erty (its  value  dependent  upon  circumstances 
very  great  or  very  small),  wbUe  It  cannot 
be  a  debt  because  tbe  amount  is  unknown. 
As  property  tbe  claim  of  Wright  In  this  case 
was  subject  to  gamlabment,  and  as  a  prom- 
ise of  the  garnishees  to  pay  a  certain  sum, 
whereby  a  debt  was  created.  It  was  no  less 
subject.  In  either  event  tbe  Judgment  of  tbe 
trial  Judge  was  erroneous. 
Judgment  reversed. 

POWELL,  J.  (dissenting).  I  will  outline 
my  reasons  for  dissenting  In  this  case.  Be- 
fore the  plalntlfTs  could  recover  against  tbe 
garnishees  (the  railroad  companies).  It  was 
incumbent  upon  tbem  to  show  that  tbe  gar- 
nishees were  indebted  to  tbe  defendant 
(Wright)  at  the  time  of  tbe  service  of  the 
summons  of  garnishment,  or  became  Indebted 
between  that  date  and  the  time  of  filing  tbelr 
answer.  Proof  that  at  tbe  time  of  the  service 
of  the  snmmons  an  action  was  pending  by 
Wright  against  the  railroad  companies  is 
not  proof  that  tbe  companies  were  really  In- 
debted to  him.  This  would  be  true  even  as 
to  an  action  ex  contractu ;  and  it  is  Irrefraga- 
bly  tme  as  to  an  action  for  tort.  Gamble  v. 
Central  R.  Ck).,  80  Ga.  595,  7  S.  B.  315,  12 
Am.  St.  Rep.  270.  If  it  bad  been  shown  that, 
as  a  result  of  eitber  form  of  action,  a  final 
unappealed  Judgment  had  been  rendered,  this 
would  have  been  suflSclent  evidence  of  an  In- 
dd>tedness  from  and  after  tbe  rendition  of 
the  Judgment.  In  the  case  at  bar  no  final 
Judgment  was  ever  rendered.  Did  the  rail- 
road companies,  then,  become  Indebted  be- 
tween the  service  of  the  summons  of  garnish- 
ment and  tbe  date  of  the  answer  thereto? 
If  the  parties  merely  liquidated,  by  agree- 
ment, an  admitted  or  established  tort,  tbe 
qnestion  should  be  answered  in  the  affirma- 
tive. From  the  record  it  is  clear  they  did 
not  do  this.  In  the  very  proposition  of  set- 
tlement tbe  companies  denied  liability,  and 
merely  offered,  as  a  cash  transaction,  to  buy 
peace.  They  offered  to  buy  for  cash  some- 
thing which  was  not,  at  least  so  far  as  the 
proof  shows,  a  liability  against  tbem.  This 
they  could  do  without  Incurring  an  Indebt- 
edness; for  in  casta  transactions  no  indebt- 
edness Is  contemplated  by  the  parties,  or  by 
the  law.  Bergan  v.  Magnus,  98  Ua.  514,  :!5 
S.  El.  570;  Matbewson  v.  Belmont  (Company, 
76  Ga.  359 ;  Emery  v.  Atlanta  Exchange,  88 
Ga.  325,  14  S.  E.  556.  It  was  a  cash  transac- 
tion; but  it  Is  said  that  tbe  companies  did 
not  pay  in  cash.  They  did  the  same  thing. 
They  paid  by  a  negotiable  Instrument;  and, 
as  Lord  Mansfield  says  of  such  Instruments 
In  tbe  case  of  Miller  v.  Race,  1  Burr.  457: 
"Now  they  are  not  goods,  not  securities,  nor 
documents  for  debts,  nor  are  so  esteemed; 
but  are  treated  as  money,  as  cash,  in  the 
ordinary  course  and  transaction  of  business 
by  the  general  consent  of  mankind,  which 
gives  them  tbe  credit  and  currency  of  money 


to  all  Intents  and  purposes.  They  are  as 
much  money  as  guineas  themselves  are,  or 
any  other  current  coin  that  Is  used  In  com- 
mon payments  as  money  or  cash."  Indeed, 
this  court  and  the  Supreme  Court  recognize 
that  an  Indebtedness  by  negotiable  Instru- 
ment Is  not  subject  to  garnishment,  unless 
tbe  garnishing  creditor  shows  that  the  bill 
has  become  past  due  In  tbe  bands  of  tbe 
defendant,  or  that  it  is  otherwise  so  im- 
pounded that  possibility  of  Its  negotiation  Is 
excluded.  Of  course.  If  tbe  draft  given  to 
Wright  was  not  a  negotiable  Instrument,  my 
whole  argument  falls.  It  was  In  the  follow- 
ing form:  "$1,750.00.  Georgia  Railroad. 
Atlanta,  Ga.  May  14,  1006.  At  sight  pay  to 
tbe  order  of  John  T.  Wright  tbe  sum  of 
seventeen  hundred  and  fifty  dollars,  in  full 
settlement  of  any  and  all  claims  and  damages 
Incident  to  alleged  personal  Injuries  sus- 
tained at  Atlanta,  Ga.,  In  tbe  Union  Passen- 
ger Depot  on  March  4,  1905.  To  W.  S.  Mor- 
ris, Esq.,  Treasurer,  <ja.  R.  R.  Augusta,  Ga. 
Jos.  B.  Cummlng,  Gen.  C!ounsel  Ga.  R.  R." 
Indorsed:  "John  T.  Wright"  Also:  "Pay 
to  the  order  of  any  bank  or  banker.  Prior 
endorsements  guaranteed.  May  14,  1906. 
Fourth  National  Bank  of  Atlanta,  Oa..  Chas. 
J.  Ryan,  Cashier."  "A  bill  of  exchange  may 
be  drawn  upon  tbe  drawer  himself,  and  Is 
then  In  effect  the  promissory  note  or  the  ac- 
cepted bill  of  tbe  drawer  at  tbe  holder's  elec- 
tion; and  this  Is  true  In  general  of  a  bill 
or.  a  draft  drawn  by  a  principal  on  his  agent, 
or  by  an  agent  on  his  principal,  or  In  the 
principal's  business  by  one  agent  on  another." 
7  Cyc.  569.  Treated  purely  as  a  promissory 
note,  the  Instrument  In  question  may  be  prop- 
erly considered  as  past  due,  and  tuerefore 
not  negotiable  from  the  moment  of  its  issue, 
under  the  rule  stated  in  Civ  C!ode  1895,  ( 
3700.  Under  tbe  same  section.  If  treated 
(as  the  holder  was  entitled  to  do  at  bis  op- 
tion) as  a  bill  of  exchange,  it  was  not  due 
until  presented  for  payment.  If  presented 
In  a  reasonable  time.  The  Intention  of  tbe 
parties  as  derived  from  the  form  and  nature 
of  the  Instrument  largely  controls.  It  was 
manifestly  not  the  purpose  of  the  railroad 
company  to  give  Its  note  payable  on  demand, 
but  to  give  a  draft  made  In  Atlanta,  and  not 
payable  until  It  could  be  presented  in  Au- 
gusta, and  to  have  it  operate  and  pass  as  an 
ordinary  bill  of  exchange.  In  the  case  of 
Lynch  v.  Goldsmith,  64  Ga.  60.  Judge  Bleck- 
ley— and,  when  In  Georgia  decisions  we  speak 
of  Bleckley,  "we  have  reached  tbe  mountain 
from  which  the  drift  boulders  were  detach- 
ed,"— after  deciding  as  to  tbe  applicability  of 
Civ.  Code  1895,  {  3700,  to  the  instrument 
then  In  question,  adverts  by  way  of  obiter 
to  the  proposition  that  the  Intention  as  to 
tbe  maturity  of  tbe  instrument  should  be 
determined  by  the  purposes  It  Is  Issued  to 
subserve.  In  tbe  case  at  bar  the  maker 
of  tbe  paper  manifestly  Intenrlpd  that  It 
should  not  be  payable  on  Immediate  demand. 
Tbe  payee  likewise  so  took  lt„for.^imme- 
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dlately  negotiated  It  to  tbe  bank.  Being  a 
negotiable  Instrument,  tbe  garnishment  did 
not  catcb  tbe  Indebtedness  tbereby  repre- 
sented. 

I  tblnk  therefore  that  the  trial  Jndge  de- 
cided tbe  case  properly,  and  dissent  from  tbe 
judgment  of  this  court  to  tbe  contrary. 


HINES   V.    STATE.    (No.   600.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Cbiminai,  Law— Appeai/— Review. 

Tlie  verdict  being  fully  warranted  by  the 
evidence,  and  no  error  of  law  complained  of, 
the  judgment  of  the  superior  court  in  refusing 
the  writ  of  certiorari  will   not  be  disturbed. 

2.  Same— AssiONMENTS  or  Ebbob— Abanoon- 

UENT. 

Assignments  of  error  not  presented  in  the 
brief  or  argument  will  be  considered  as  aban- 
doned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  H  3011-8013.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Liberty  Coun- 
ty; P.  E.  Seabrooli,  Judge. 

Bill  mnes  was  convicted  of  erlme^  and 
brings  error.    Affirmed. 

O'Connor,  O'Byrne  &  Hartrldge  and  Don- 
ald Eraser,  for  plalntitr  In  error.  N.  J.  Nor- 
man, Sol.  Gen.,  for  tbe  State. 

HILL,  C.  J.    Judgment  affirmed. 


STONE  V.  GABBBTT  &  EUSSELL.    (No. 
407.) 

(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

Bills  Ann  Notes— Action  on  Dbafts— Evi- 
dence. 

There  is  no  complaint  of  any  error  of  law, 
and  under  the  evidence  the  jury  could  have 
properly  found  no  other  verdict. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Newton  Coun- 
ty;   L.  S.  Uoan,  Judge. 

Action  by  Garrett  &  Bussell  against  G. 
W.  Stone.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

Stone  shipped  24  bales  of  cotton  to  Garrett 
&  Bussell,  cotton  factors,  at  Augusta,  Ga. 
From  time  to  time  he  drew  drafts  on  Gar- 
rett &  Bussell  against  tbis  cotton.  Tbese 
drafts  were  cashed  by  Garrett  &  Bussell,  and 
Stone  admitted  receiving  the  money  thereon. 
The  drafts  were  ail  Introduced  in  evidence, 
and  showed  that  the  total  amount  advanced 
exceeded  the  proceeds  for  which  tbe  cotton 
wns  sold  by  the  sum  sued  for.  Suit  was 
brought  for  this  amount  in  tbe  county  court, 
and  appealed  to  tbe  superior  court  The  de- 
fense was  that  the  plaintiffs  had  been  in- 
structed by  the  defendant  to  hold  the  cotton 
until  he  ordered  them  to  sell  it,  and  that 
they  disregarded  his  Instructions  and  sold 


it  when  tbe  market  was  down.  HI 
to  tbe  plaintiff,  put  In  evidence,  8bo\ 
he  directed  them  to  sell  the  cotton 
ply  tbe  proceeds  to  the  iwyment 
drafts.  This  the  plaintiffs  did  in  tl 
course  of  trade,  and,  after  applying 
ceeds  to  tbe  payment  of  tbe  def 
drafts,  there  was  left  tbe  balance  re 
ed  by  the  suit  The  Jury  found  a  vei 
the  full  amount,  with  Interest  A 
for  a  new  trial  was  made  by  the  d( 
on  Hie  general  grounds,  and  was  ovei 

B.  R.  Gunn  and  W.  H.  Whaley,  fc 
tiff  In  error.  Bogers  &  Knox  and 
Brown,  for  defendants  in  error. 

HILL,  0.  J.    Judgment  affirmed. 


SOUTHERN   STATES   PORTLAN 
MENT  CO.  V.  HELMS.    (No.  44 

(Court  of  Appeals  of  Georgia.    July  1 

L  Master  and  Servant^-Injubies  t 

ant— Pleading — Defects   in    Magi 

Inspection — Contkibutory  Neolig 

In  a  suit  by  a  servant  against  the 

the  petition   should  plainly   and   distil 

forth  the  elements  necessary  to  a  recov< 

gal  results  arising  from  the  facts  allegec 

fileaded  in  general  terms  or  in  the  fo 
egal  conclusion.  A  petition  so  drawn 
against  demurrer 

(a)  In  snch  a  petition,  as  to  tbe  el< 
the  master's  knowledge  of  the  defect  ii 
strumentality  causing  the  injury,  if  t 
alleged  make  a  case  where  by  law  the 
knowing  of  the  defect  is  imposed  npon 
ter,  the  pleader  may,  without  subjec 
petition  to  successful  attack  by  a  d 
charge  in  general  terms  that  the  maste 
or  ought  to  have  known"  of  the  defecl 
where  the  facta  alleged  do  not  as  a  n 
law  devolve  this  duty  upon  the  master. 

(b)  Among  the  absolute  duties  of  thi 
is  that  of  making  inspections  for  the  < 
of  defects  and  dangers  in  those  instn 
ties  within  the  range  of  which  the  se 
likely  to  come  in  the  discharge  of  his 
hence,  by  law,  the  master  ought  to  knov 
defects  as  a  reasonable  inspection  w< 
close. 

(c)  The  servant  must  allege  and  prove 
of  knowledge,  both  actual  and  constru 
the  defect ;  but  this  want  of  knowledi 
cially  in  cases  where  the  death  of  the 
has  resulted,  may  be  shown  circumstai 

(d)  As  a  general  rule,  a  seri-ant  is  i 
obligation  to  inspect  the  appliances  abo 
he  works,  or  that  part  of  the  plant  I 
his  safety  may  be  affected,  for  the  pu 
discovering  concealed  dangers  which  w 
be  discovered  by  superficial  observatior 

(e)  If  the  allegations  of  the  petiti 
that  the  machinery  furnished  by  the  ms 
not  reasonably  safe  for  a  servant  ope 
with  reasonable  care  and  diligence,  the 
is  not  subject  to  demurrer  on  the  gro 
it  is  not  also  alleged  that  it  was  not 
kind  to  that  in  general  use. 

(f)  Sections  2611  and  2612  of  the  Ci 
of  1895  are  not  statutory  in  origin.  1 
not,  and  do  not  purport  to  be.  exhausti 
subject  of  the  reciprocal  liabilities  an 
of  master  and  servant  They  are  mei 
cations  of  particular  phases  of  the  lai 
plied  by  the  Supreme  Court  in  certain 
cases,  and,  for  the  most  part,  rest  on  sti 
culled  in  those  cases  from  text-books; 
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therefore  to  be  construed  In  connection  with  the 
entire  general  law  on  the  anbject 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Serrant,  ff  832,  235,  G74, 
573.  714.] 

2.  Pleading — Akendmbnt— Nbw     Cause     o» 

Action. 

An  amendment  to  the  petition  which  mPrely 
amplifies  or  varies  the  acto  of  nef;lisence  from 
which  it  is  aliened  an  injury  resulted  is  not 
subject  to  the  objection  that  it  sets  forth  a 
new  and  distinct  cause  of  action. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Die. 
▼ol.  39,  Pleading,  {  687.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Polli  County; 
P.  A.  Irwin,  Judge. 

Action  by  F.  M.  Helms  against  the  South- 
ern States  Portland  Cement  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

The  error  assigned  in  this  case  is  the  over- 
ruling of  a  general  and  special  demurrer  to 
the  plaintlfTs  petition.  The  petition.  In  sub- 
stance, alleges:  (1)  The  Jurisdiction  of  the 
coart  over  the  person  of  the  defendant  (2) 
That  defendant  has  damaged  plalntifT  in  the 
sum  of  $10,000.  (3)  That  petitioner  is  the 
wife  of  one  Charles  B.  Helms,  who  was  on 
the  24th  day  of  October,  1905,  icllled  while 
engaged  at  hia  work  as  what  Is  known  as 
"oiler,"  at  the  plant  of  defendant,  where  the 
defendant  is  engaged  In  the  mannfacture  of 
cement.  In  said  county.  (4)  That  "her  said 
husband  was  at  work  at  said  cement  plant, 
and  the  only  duty  he  had  to  perform  under 
bis  contract  of  employment  was  to  oil  the 
machinery,  which  he  was  doing  at  the  time 
he  was  killed."  (5)  That  "it  was  not  ber 
basband's  duty  to  watch  and  keep  In  repair, 
or  to  adjust  any  of  the  said  machinery,  or 
to  examine  the  same  at  any  time,  or  to  ob- 
serve or  Inspect  it  and  note  any  misconstruc- 
tion or  disarrangement  thereof.  That  he 
was  Incompetent  to  do  so,  which  was  known 
to  the  said  defendant"  (6)  That  "among 
the  machinery  of  the  defendant  at  said  plant 
there  is  what  is  known  as  'tube  mill'  No.  4, 
which  Is  constructed  and  connected  with  and 
operated  by  a  line  of  Iron  shafting,  which 
rests  npon  a  cement  wall  and  extends  from 
an  electric  dynamo  or  motor  near  said  cement 
wall,  across  said  wall  to  a  cogwheel  that  Is 
attached  to  the  large  drum  or  tube.  In  which 
the  cement  material  Is  In  some  manner 
treated.  That  on  top  of  said  cement  wall, 
where  the  said  shafting  rests,  there  Is  a  box- 
ing or  Journal  In  which  said  shaft  revolves; 
and  on  top  of  this  boxing  or  Journal  are 
two  places  or  small  holes  made  to  admit  oil 
therein,  and  that  this  particular  place  and 
piece  of  machinery  was  being  oiled  by  petl- 
tloner'B  husband  at  the  time  of  his  death." 
(7)  That  "there  is  an  Iron  cuff  or  collar  that 
Is  made  in  two  pieces  that  Is  fastened  togeth- 
er on  each  of  the  two  sides  of  said  shafting 
by  bolts  and  set  screws.  Tlie  said  cuff  or 
collar  Is  made  with  a  trench  or  groove  In 
the  outer  circular  edge  thereof,  evidently  for 


the  purpose  of  permitting  the  said  cnff  or 
collar  to  be  fastened  together  and  around 
said  shafting  by  means  of  two  iron  bolts,  and 
at  the  same  time  prevent  said  bolts  and  also 
the  set  screws  (which  bold  the  cuff  or  collar 
In  place)  from  protruding  beyond  the  outer 
surface  of  the  said  cuff  or  collar,  and,  upon 
being  properly  constructed,  would  present  a 
smooth  and  regular  surface."  (8)  That  "the 
set  screw  was. an  Iron  or  steel  screw  that 
went  through  the  edge  of  the  cuff  or  collar 
and  into  a  slot  or  notch  In  said  shafting 
to  hold  the  said  cuff  or  collar  In  Its  proper 
place.  That  If  the  said  screw  had  been  prop- 
erly made,  of  the  right  size  and  length,  It 
would  have  served  its  purpose  perfectly,  and 
the  head  of  it  would  have  been  below  the 
outer  surface  of  the  said  cuff  and  down  in 
the  trench  or  groove  In  the  said  cuff.  Said 
cuff  was  placed  on  said  shaft  Just  flush  with 
the  edge  of  the  said  cement  wall  on  the  side 
next  to  the  dynamo,  and  this  was  the  side 
of  the  wall  from  which  plaintlfTs  husband 
bad  to  approach  the  said  oiling  places  to  oil 
the  said  piece  of  machinery."  (9)  That  "the 
said  bolts  holding  the  said  cuff  together  were 
extended  so  far  at  each  end  as  to  be  danger- 
out;  for  the  reason  that  If  any  part  of  the 
clothing  of  ordinary  kind  worn  by  petition- 
er's husband  happened  to  come  Into  contact 
with  the  cuff  while  the  machinery  was  In 
motion,  the  rapid  revolving  shaft  would 
cause  the  ends  of  said  bolts  to  catch  the  cloth- 
ing." (10)  That  "the  head  of  said  set  screws 
protruded  quite  a  way  beyond  the  edge  of  the 
said  cuff,  and  that  said  shaft  while  in  opera- 
tion made  about  200  revolutions  to  the  min- 
ute." (11)  That  "it  was  her  husband's  duty 
to  oil  said  machinery  when  It  was  In  motion, 
and  that  while  be  was  so  doing  on  the  date 
aforesaid,  the  head  of  the  said  set  screw  and 
the  ends  of  the  said  bolts  in  the  said  cuff 
or  collar  came  in  contact  with  his  clothing, 
and  the  shaft  being  operated  by  electricity, 
was  rapidly  revolving  as  aforesaid,  and 
caught  up  his  clothing  which  he  had  on,  and 
held  him  by  this  means  and  forced  his  body 
aroimd  as  the  shaft  revolved,  and  struck 
his  head  and  other  parts  of  his  body  against 
the  said  cement  wall  and  other  parts  of  said 
machinery,  and  In  this  manner  caused  his 
death."  (12)  That  "It  was  negligence  on  the 
part  of  the  defendant  to  have  constructed 
said  machinery  as  aforesaid,  and  in  permit- 
ting it  to  so  remain."  (13)  That  "said  ma- 
chinery could  have  been  made  perfectly  safe 
by  an  expenditure  of  not  more  than  $10,  by 
placing  guard  rails  along  the  outside  of  said 
cement  wall.  Just  a  few  inches  beyond  the 
said  cuff  or  collar,  which  would  have  pre- 
vented any  Injury  or  danger  to  petitioner's 
husband  while  in  the  discharge  of  his  duty 
as  oiler,  and  to  others  In  going  around  said 
shaft  and  cuff.  Petitioner  alleges  that  the 
failure  on  the  part  of  the  said  defendant  to 
80  place  such  guard  rails  was  negligence." 
(14)  The  age  and  earning  capacity  of  peti- 
tioner's deceased  husband  la  alleged. 
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To  the  original  petition  the  defendant  de- 
mnrred  on  the  following  grounds :  No  cailse 
of  action  la  set  forth. '  No  liability  against 
defendant  is  shown.  No  negligence  render- 
ing defendant  liable  is  shown.  It  appears 
that  the  alleged'  Injury  was  caused  by  the 
negligence  of  the  deceased.  It  does  not  ap- 
pear that  the  deceased  could  not  have  avoided 
the  injury  by  exercise  of  proper  care.  It 
appears  that  the  deceased  had  equal  means 
with  the  master  of  observing  the  danger. 
There  is  no  allegation  that  the  master  knew 
of  the  danger,  or  that  the  servant  did  not 
know  of  the  danger  or  had  not  equal  means 
with  the  master  of  knowing  the  danger.  It 
also  demurred  specially  to  paragraphs  9  and 
18  of  the  petition,  "because  It  is  not  alleged 
that  the  construction  of  the  machinery  there- 
in mentioned  is  not  like  that  used  in  other 
plants  of  like  nature  and  engaged  in  the 
same  business,"  the  defendant  not  being 
bound  to  furnish  any  certain,  particular  con- 
trivance. It  also  specially  demurred  to  para- 
graph 10,  in  that  It  was  not  specific  as  to  the 
distance  the  set  screw  protruded.  The  plain- 
tiff thereupon  filed  the  following  amendment, 
adding  at  the  close  of  paragraph  7  the  words: 
"It  was  the  duty  of  the  defendant  so  to  con- 
struct Its  machinery  as  to  maker  Its  opera- 
tion attended  with  no  unusual  danger  to  the 
said  husband  of  the  plaintiff,  Charles  E. 
Helms,  while  performing  his  duties  in  con- 
nection therewith.  This  was  not  done,  as 
defendant  was  bound  to  do,  but.  Instead  of 
the  said  cuff  being  properly  put  together, 
around  the  shaft  in  the  manner  It  was  made 
and  Intended  should  be,  it  was  unskillfully 
and  carelessly  done,  for  the  reason  that  one 
of  the  Iron  or  steel  bolts  that  held  the  two 
pieces  of  the  collar  together  was  too  long, 
and  protruded  beyond  the  outer  surface  of 
the  collar  from  three-eighths  to  one-half 
inch.  That  plalntlfTs  husband  had  only  been 
at  work  at  the  said  place  In  the  capacity  of 
oiler  but  a  few  days,  and,  the  said  machin- 
ery being  in  motion  night  and  day,  he  had 
no  opportunity  of  knowing  its  Improper  man- 
ner of  construction,  and  that  he  had  no  no- 
tice given  him  of  it,  and,  not  being  a  skilled 
mechanic,  did  not  know  how  it  should  be 
constructed.  That  plalntlfTs  said  husband 
could  not  by  ordinary  diligence  have  dis- 
covered the  defect  and  danger.  That  the 
defendant  had  a '  mechanic  whose  duty  it 
was  to  see  that  the  machinery  was  prop- 
erly constructed,  and  It  was  not  plaintiff's 
husband's  duty.  Besides,  It  was  the  duty  of 
the  defendant  to  properly  construct  and  keep 
in  repair  all  its  machinery,  and  to  keep  It  In 
a  reasonably  safe  condition.  That  defendant 
knew  or  ought  to  have  known  of  the  defective 
condition  of  the  said  machinery  above  de- 
scribed." To  the  amended  petition  the  de- 
murrer was  renewed,  the  following  additional 
grounds  being  added:  As  to  the  statement  In 
paragraph  5  that  deceased  "was  Incompe- 
tent to  do  so,  which  was  known  to  the  said 
defendant,"  on  the  ground  that  the  allega- 


tion Is  a  mere  conclusion  of  the  pleader,  and 
states  no  facts  on  which  said  allegation  is 
based.  As  to  paragraph  2,  on  the  same 
ground.  As  to  the  amendment  to  paragraph 
7,  on  the  ground  that  It  is  confused,  mixed, 
and  not  clear  in  meaning.  As  to  the  state- 
ment In  this  amendment,  that  "It  was  the 
duty  of  the  defendant  so  to  construct  Its 
machinery  as  to  make  its  operation  attended 
with  no  unusual  danger  to  the  deceased,"  be- 
cause It  states  a  mere  conclusion,  with  no 
facts  upon  which  to  predicate  it  Also  as 
to  that  portion  of  the  original  petition  which 
states  that  deceased  had  been  at  work  as  an 
oiler  but  a  few  days,  on  the  ground  that  the 
number  of  days  Is  not  definitely  stated.  Also 
as  to  the  statement  In  the  amendment  "that 
plaintiff's  said  husband  could  not  by  ordi- 
nary diligence  have  discovered  the  defect 
and  danger,"  because  it  states  a  mere  con- 
clusion of  the  pleader.  And  as  to  the  state- 
ment "that  defendant  knew  or  ought  to 
have  known  of  the  defective  condition,"  on 
the  same  ground.  There  were  other  grounds, 
but  all  of  them  are  of  substantially  the  same 
nature  as  these  above  set  out.  Upon  the 
amendment  being  made,  the  court  stni<^  par- 
agraph 13  of  the  petition  and  overruled  the 
demurrer,  and  the  defendant  excepts  to  this 
judgment.  It  also  complains  that  the  court 
erred  in  allowing  the  amendment 

Blance  &  Tlson,  for  plaintiff  in  error. 
Janes  &  Hutchens,  for  defendant  In  error. 

POWELL,  J.  1.  In  the  case  of  Gedartown 
Cotton  &  Export  Co.  v.  Miles,  No.  332,  5S  S. 
E.  288,  this  court  undertook  to  discuss  and 
to  elaborate  the  form  and  nature  of  a  peti- 
tion for  the  recovery  by  a  servant  against 
his  master  for  damages  for  personal  Injuries 
received  in  the  course  of  the  employment 
The  petition  in  this  case  seems  to  come  up 
to  the  standard  there  set  In  fact.  If  the 
pleader  In  this  case  had  had'tbe  opinion  Jnst 
referred  to  before  him,  he  could  hardly  have 
followed  It  with  greater  accuracy.  The  na- 
ture of  the  servant's  employment  of  the  In- 
strumentality causing  the  Injury,  and  of 
the  defect  which  was  the  Immediate  cause, 
as  well  as  the  relation  existing  between  these 
things  as  bringing  about  an  actionable  wrong, 
are  carefully  and  definitely  set  forth.  Mat- 
ters of  fact  are  set  forth  as  such,  while  those 
matters  of  which  the  court  will  take  Judicial 
notice  are  pleaded  as  legal  conclusions,  which 
is  unobjectionable.  The  petition  states  that 
the  deceased  was  employed  as  an  oiler,  and 
connects  the  employment  with  the  injury,  by 
alleging  that  In  pursuance  to  the  perform- 
ance of  his  duty  he  was  engaged  at  the  time 
he  was  hurt  In  oiling  the  defective  pieces  of 
the  machinery.  The  duty  of  the  defendant 
to  furnish  reasonably  safe  machinery  Is  al- 
leged In  general  terms,  and,  as  said  before, 
this  Is  allowable  under  the  rules  of  good 
pleading.  The  Instrumentality  Is  definitely 
described,  and  the  definiteness  of  description 
Increases,  as,  Indeed,  It  should,  as  It  touches 
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the  ?nestlon8  of  the  relation  of  the  Instru- 
mentality to  the  duties  of  the  serrant,  to 
the  specific  mode  of  the  Injury,  to  the  exact 
nature  of  the  defect,  to  the  negligence  of 
the  master  and  the  lack  of  contributory  neg- 
ligence on  the  part  of  the  servant;  for  by 
alle^ng  the  presence  oi  the  journal  and  the 
oil  boles  therein  It  shows  the  relation  of  the 
instrumentality  to  the  duties  of  the  servant. 
By  alleging  the  presence  of  a  projecting  set 
screw  capable  of  catching  clothing,  It  shows 
the  relation  of  the  Instrumentality  to  the 
exact  mode  of  the  Injury.  By  alleging  the 
presence  of  this  projecting  set  screw  at  a 
place  where  in  the  ordinary  construction 
and  arrangement  of  the  machine  It  would  not 
be  expected  to  project,  because  of  the  groove 
Into  which  It  should  fit  snugly,  It  shows  the 
exact  nature  of  the  defect.  And  from  these 
same  things  the  negligence  of  the  master  ap- 
pears, and  by  showing  the  speed  at  which 
the  shaft  and  collar  revolved  it  neptatlves  the 
contributory  negligence  of  the  servant.  The 
defect  Is  set  forth  with  certainty,  and  from 
the  facts  stated  it  appears  that  it  was  latent ; 
also,  that  It  was  the  proximate  cause  of  the 
Injury.  As  to  the  element  of  the  master's 
knowledge,  the  allegation  Is  "that  tho  de- 
fendant knew  or  ought  to  have  known  of 
the  defective  condition  of  the  machinery 
above  described."  Taken  In  connection  with 
the  other  allegations  of  the  petition,  this  Is 
sufficient  As  was  said  In  the  Miles  Case, 
supra :  "If  constructive  knowledge  be  charg- 
ed to  the  master,  and  the  facts  stated  In  the 
petition  make  a  case  where  by  law  the  duty 
of  knowing  is  Imposed  upon  the  master,  the 
resulting  legal  conclusion  'that  he  ought  to 
have  known'  Is  not  subject  to  objection." 
Among  the  absolute  nondelegable  duties  of 
the  master  are  those  of  furnishing  reason- 
ably safe  machinery  and  of  making  Inspec- 
tions for  the  discovery  of  defects  in  those 
Instrumentalities  within  the  range  of  which 
the  servant  Is  expected  to  come.  Dennis  v. 
Scbofleld's  Sons  Co.,  1  Ga.  App.  489,  57  S. 
E.  925;  Moore  v.  Dublin  Cotton  Mills,  127 
Ga.  610,  56  S.  B.  839  (3);  Southern  Cotton 
Oil  Co.  V.  Dukes,  121  Ga.  791,  49  8.  E.  788 ; 
Bnbcock  v.  Johnson,  120  Ga.  1034,  48  S.  E. 
438  (6);  McDonnell  v.  Central  Ry.  Co.,  118 
Ga.  86,  44  S.  E.  840.  Hence  by  law  the  mas- 
ter ought  to  know  of  such  defects;  and  It 
therefore  follows  that,  the  preliminary  facts 
necessary  to  raise  the  duty  having  been  set 
forth  in  detail,  the  statement  of  the  legal 
conclusion  Is  unobjectionable.  Pierce  v.  Sea- 
board Air  lilne  By.,  122  Ga.  664.  50  8.  E. 
468.  The  servant's  lack  of  actual  knowledge 
Is  not  directly  alleged,  but  this  element  Is 
Inferentlally  shown  from  the  facts  stated; 
and.  In  the  absence  of  a  more  specific  demur- 
rer pointing  out  the  fact  that  this  is  pleaded 
inferentlally,  and  not  directly,  we  shall  hold 
the  petition  sufficient.  "Demurrer,  being  a 
critic,  should  Itself  be  free  from  Imperfec- 
tions." Special  demurrer  must  put  Its  finger 
upon  the  exact  point  of  weakness.    The  alle- 


gations are  that  plaintiff's  husband  had  only 
been  at  work  at  the  said  place  In  the  capac- 
Ity  of  an  oiler  but  a  few  days,  and,  the  said 
machinery  being  in  motion  night  and  day,  be 
had  no  opportunity  of  knowing  of  the  Im- 
proper  manner  of  construction,  and  that  he 
bad  no  notice  given  him  of  It,  and  "could 
not  by  ordinary  diligence  have  discovered  the 
defect  and  danger";  and  this  In  connection 
with  the  fact  that  the  shaft  revolved  at  the 
rate  of  200  revolutions  per  minute,  which 
would  naturally  render  the  defect  ordinarily 
unobservable,  makes  a  circumstantial  case 
of  lack  of  knowledge.  As  the  Supreme  Court 
says,  through  Justice  Cobb,  In  the  McDonnell 
Case,  118  Ga.  91,  44  8.  B.  843:  "Want  of 
knowledge  on  the  part  of  the  servant  as  to 
the  defects  In  the  machinery  may  be  shown 
by  circumstances,  as  well  as  by  i^tm^t  evi- 
dence. Of  course.  In  a  esse  like  the  present, 
where  the  servant  loses  his  life.  It  Is  Impos- 
sible In  a  suit  by  his  widow  to  show  by  di- 
rect evidence  this  want  of  knowledge.  If 
the  circumstances  are  such  that  It  can  be 
reasonably  inferred  that  the  servant  did  not 
have  knowledge,  this  inference  from  the  facts 
suflJciently  establishes  want  of  knowledge." 
As  a  nicety  of  pleading.  It  is  better  to  allege 
the  lack  of  actual  knowledge  directly,  even 
though  the  pi-oof  be  circumstantial.  How- 
ever, In  the  light  of  what  we  have  Just  said, 
we  hold  that  the  petition  sufficiently  alleges 
a  lack  both  of  actual  and  of  constructive 
knowledge.  As  to  the  element  of  constructive 
knowledge,  the  statement  In  Southern  Cotton 
Oil  Co.  V.  Dukes,  121  Ga.  787,  49  8.  E.  788, 
la  pertinent:  "As  a  general  rule,  a  servant 
Is  under  no  obligation  to  Inspect  the  appli- 
ances about  which  he  works,  or  that  part  of 
the  plant  by  ^hlch  his  safety  may  be  af- 
fected, for  the  purpose  of  discovering  con- 
cealed dangers  which  would  not  be  disclosed 
by  superficial  observation."  See,  also.  South- 
ern Cotton  Oil  Co.  V.  Gladman,  1  Ga.  App. 
259,  58  8.  E.  249. 

Since  In  this  case  the  servant  met  his 
death,  not  from  the  obvious  danger  of  the 
rapidly  revolving  shaft,  but  from  the  con- 
cealed danger  of  a  projecting  set  screw,  the 
case  Is  easily  distlngulshnble  from  the  case 
of  Commercial  Guano  Co.  v.  Neather,  114  Ga. 
416,  40  S.  E.  299,  and  McDanlel  v.  Acme 
Brewing  Co.,  113  Ga.  80,  38  S.  E.  404.  It 
must  be  remembered,  too,  in  this  case  that 
the  projecting  set  screw  was  located  In  a 
place  where  a  servant  relying  upon  the  pru- 
dence of  the  master  would  not  ordinarily  an- 
ticipate It  Indeed,  while  the  construction  of 
the  machine  seems  to  'have  necessitated  the 
presence  of  a  set  screw  In  this  collar,  yet, 
since  it  was  also  necessary  to  oil  the  adjoin- 
ing bearing,  the  maker  of  the  machine,  ob- 
viously anticipating  the  danger  that  would 
exist  by  leaving  the  head  of  the  crew  expos- 
ed, bad  arranged  a  groove  in  the  collar  into 
which  the  set  screw  might  fit  without  pro- 
truding. The  negligence  consisted  not  In 
the  use  of  a  set  screw,  but  in  leaving  it  pro- 
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trudlng,  instead  of  protecting  It  by  placing 
It  down  witliln  the  groova  See,  in  tbis  con- 
nection, Labatt,  M.  &  S.  S  T7,  and  cases  dted 
In  the  footnote. 

The  objection  that  tbe  petition  does  not  al- 
lege that  tbe  macblnery  was  not  equal  In 
kind  to  that  in  general  use  is  not  well  taken. 
In  tbe  first  place,  tbis  fact  does  inferentlally, 
if  not  absolutely,  appear  from  tbe  allegations 
made.  Also,  under  CIt.  Code,  i  2611,  the 
master  Is  bound  to  exercise  ordinary  care 
"in  furnishing  machinery  equal  In  kind  to 
that  In  general  use,  and  reasonably  safe  for 
all  persons  who  operate  it  with  ordinary  care 
and  diligence."  "^ken  thus  conjunctively, 
these  two  clauses  are  mea!<ureably  accurate 
in  stating  tbe  rule  upon  this  subject.  In 
cases  involving  tbe  law  of  master  and  serv- 
ant we  must  not  forget  in  applying  the  two 
sections  of  our  Civil  Code  of  1895  (sections 
2611  and  2612),  that  they  are  not  statutory 
In  origin.  They  are  mere  °  codifications  of 
particular  phases  of  the  law  as  applied  by 
tbe  Supreme  Court  in  certain  report^  cases ; 
and  for  tbe  most  part  rest  on  statements  cull- 
ed in  these  cases  from  Wood's  Law  of  Mas- 
ter and  Servant  As  we  said  In  King  v.  Sea- 
board Air  Line  Ry.,  1  Ga.  App.  8S,  58  S.  B. 
252,  codification  has  given  tbem  no  element 
of  ezbaustlvenesB,  but  the  whole  law  of 
master  and  servant  exists  just  as  it  did  be- 
fore these  sections  appeared  in  our  Code; 
and  there  are  many  phases  of  this  branch 
of  the  law  not  covered  by  these  two  Code  sec- 
tions. We  look  to  tbe  general  law  as  llmltp 
Ing,  explaining,  and  extending  their  meaning. 
Tbe  fact  that  tbe  machinery  furnished  by 
the  master  is  equal  in  kind  to  that  in  gen- 
eral use  la  a  circumstance  tending  to  show 
that  he  has  exercised  ordinary  care  In  that 
respect;  but  after  all,  there  Is  tbe  further 
test  that  It  must  be  reasonably  safe  for  all 
persons  who  operate  it  with  ordinary  care. 

With  tbe  exceptions  of  some  regrettable 
lack  of  unity  in  form  and  order  of  arrange- 
ment, a  rhetorical  rather  than  a  substantial 
blemish,  the  petition  is  well  drawn.  As 
amended  It  sets  out  a  clear,  definite  cause  of 
action ;  and  the  court  properly  overruled  tbe 
demurrer. 

2.  Tbe  amendment  to  the  petition  was  prop- 
erly allowed,  over  the  objection  that  it  intro- 
duced a  new  cause  of  action.  King  t.  Sea- 
board Air  Line  Ry^  supra,  and  cases  there- 
in cited. 

Judgment  afllrmed. 


EARLT    COUNTY    v.   FAIN.    (No.   345.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  BsinoES— PuBLio  Bridges. 

"A    bridge    which    constitutes    a    portion    of 
the  public  road  is  necessarily  a  public  bridge." 

2.  Saue  —  Repairs  —  Neglioenck  —  LiA- 
BiLirr  OF  County. 

It  matters  not  by  what  authority  such 
bridge  is  constructed,  whether  by  act  of  the 
General  Assembly  or  an  order  of  the  oonnty 


officers,  by  the  road  hands  or  by  an  individual. 
If  it  is  a  part  of  the  public  county  road  and 
tbe  public  authorities  use  it  it  becomes  a  pul>- 
lie  utility,  and  the  duty  of  keeping  it  in  repair 
Is  imposed  upon  ttie  county  authorities,  and 
the  county  Is  liable  for  an  injury  resulting  from 
a  negligent  performance  of  such  duty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   8,  Bridges,  $  50.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Early  County; 
E.  J.  Reagan,  Judge. 

Action  by  J.  R.  Fain  against  Early  county. 
Judgment  for  plaintiff.  Defendant  brings 
error.     Afilrmed. 

R.  H.  Sheffield,  for  plaintiff  In  error.  L. 
M.  Rambo,  for  defendant  in  error. 

HILL,  C.  J.  Fain  brought  suit  In  a  jus- 
tice's court  against  Early  county,  on  account 
of  damages  resulting  from  injuries  received 
by  his  horse  in  falling  through  a  public 
bridge  of  said  county.  By  consent  the  case 
was  appealed  to  tbe  superior  court  without  a 
trial  in  the  Justice's  court  Tbe  judge  of  tbe 
superior  court  without  tbe  intervention  of  a 
jury,  tried  the  case  on  the  following  agreed 
statement  of  facts:  "That  on  the  14th  day 
of  February,  1904,  J.  R.  Fain  was  driving 
along  the  Ft  Gaines  and  Damascus  public 
road  In  a  buggy  with  a  horse  attached  there- 
to, which  was  the  property  of  J.  R.  Fain; 
that  on  said  public  road,  about  one-fiftb  of 
a  mile  south  of  Gaines  cross-roads,  in  the 
1535  district  G.  M.,  of  Early  county,  a  bridge 
was  constructed  over  a  gully  or  drain,  said 
bridge  being  under  10  feet  In  length,  by  tbe 
county  of  Early  by  Its  proper  officers,  to  wit 
tbe  superintendent  of  roads  of  Early  county, 
Ga.,  and  not  constructed  under  soctions  344, 
345,  or  346  of  tbe  Political  Code  of  1895. 
since  December  29,  1888;  that  said  described 
bridge  formed  a  part  of  tbe  Ft  Gaines  and 
Damascus  public  road,  and  was  a  continua- 
tion of  said  public  road  over  a  drain,  and  was 
used  by  the  public  as  a  public  bridge;  that 
on  the  14th  day  of  February,  1904,  the  floor- 
ing of  said  bridge  was  In  an  Inferior,  Insutti- 
clent  and  decayed  condition,  and  that  the 
timbers  of  said  bridge  were  In  an  Inferior 
and  decayed  condition,  which  was  unknown 
to  J.  R.  Fain,  and  wblch  was  known  to  the 
superintendent  of  the  public  roads  of  Early 
county  and  the  county  commissioners  of  Ear- 
ly county;  that  on  tbe  said  14tb  of  Feb- 
ruary, 1904,  tbe  horse  which  the  said  J.  R. 
Fain  was  driving  fell,  without  fault  on  the 
part  of  J.  R.  Fain,  through  said  bridge,  on 
account  of  tbe  inferior  and  decayed  condition 
of  tbe  flooring  and  the  timbers  of  which  said 
bridge  was  constructed,  and  sustained  pcrma- 
ment  Injuries,  which  decreased  the  value  of 
the  horse  In  the  sum  of  $75,  in  which  !)um 
tbe  said  J.  R.  Fain  was  and  is  damaged." 
Tbe  court  found  for  the  plaintiff  $75,  and 
judgment  was  entered  accordingly.  Defend- 
ant's motion  for  a  new  trial  was  overruled. 
The  single  question  submitted  for  our  deci- 
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sion  la  whether  the  bridge,  whose  defectlye 
condition  caoned  the  Injury  to  plaintiff's 
horse,  was  a  public  bridge  within  the  mean- 
ing of  the  GodBL  The  Supreme  CJourt  In  the 
cases  of  Tatnall  County  t.  Newton,  112  Ga. 
780,  38  a  B.  48,  and  Howlngton  y.  Madison 
County,  120  Oa.  700,  65  8.  B.  942,  defines 
a  pablle  bridge  a*  follows:  "A  bridge  which 
constitutes  a  part  of  a  public  road  Is  neces- 
sarily a  public  bridge."  The  pleading  in  this 
case  alleged  that  the  bridge  in  question  was 
constructed  by  the  county  authorities  since 
the  passage  of  the  act  of  December  29,  1888, 
and  was  a  public  bridge.  The  stipulation 
as  to  the  facts  Is  that  the  bridge  was  so  con- 
structed since  the  passage  of  said  act,  and 
"formed  a  part  of  the  Ft  Gaines  and  Da- 
mascus public  road,  and  was  a  continuation 
of  said  public  road  over  a  drain,  and  was 
nsed  by  the  public  as  a  public  bridge."  The 
court  in  the  Tatneli  County  Case,  supra, 
says:  "If  a  public  bridge,  and  not  within  the 
limits  of  an  incorporated  municipality.  It 
seems  Inevitable  that  it  must  be  regarded  as 
a  county  bridge.  No  matter  how  the  bridge 
comes  Into  being,  if  It  does  so  or  remains  in 
place  with  the  assent  of  the  proper  county 
autboritles,  its  character  as  a  public  concern 
becomes  established."  "If  an  Individual 
builds  a  bridge,  and  the  public  use  It,  and  It 
becomes  a  public  ntlUty,  the  public  authori- 
ties must  repair  It"  lailott  on  Roads  and 
Streets  (2d  Ed.)  H  28,  80,  32;  4  Am.  ft  Eng. 
Enc.  L.  (2d  Ed.)  921.  We  therefore  conclude 
that  a  bridge  which  constitutes  a  portion  of 
the  public  road  Is  necessarily  a  public  bridge: 
To  make  It  a  public  bridge.  It  Is  not  necessary 
that  It  be  established  by  an  act  of  the  Legis- 
lature or  an  order  of  the  ordinary  or  county 
commissioners  as  a  public  bridge,  and  built 
and  r^alred  according  to  Pol.  Code  1805, 
n  344,  845,  348,  with  funds  raised  under 
section  404,  par.  4.  It  may  be  built  by  the 
road  hands  and  kept  In  repair  by  them,  or  It 
may  be  built  by  private  Individuals  and  gly- 
en  to  the  public.  It  Is  nevertheless  a  public 
bridge  If  a  part  of  the  public  road,  and  be- 
comes a  pnbllc  utility  by  public  use.  It  Is 
admitted  that  the  bridge  In  question  was 
"constmcted  by  the  county  of  Early  by  Its 
proper  oflScets;  that  It  fcM'med  a  part  of  the 
pnbllc  road,  and  was  used  by  the  public  as 
a  public  bridge."  Its  character  as  a  public 
bridge  is  thus  established  by  these  admis- 
sions under  the  rulings  of  the  Supreme 
Court  and  other  authorities  above  cited.  The . 
act  of  December  29,  1888  (Pol.  Code  1895,  i 
COS),  very  largely  extends  the  liability  of 
counties  for  Injuries  caused  by  defective  pub- 
lic bridges.  It  makes  counties  primarily  li- 
able for  all  injuries  caused  by  reason  of  any 
defective  bridges,  whether  erected  by  con- 
tractors or  county  authorities.  It  is  admit- 
ted that  the  bridge  now  under  consideration 
was  constructed  by  the  county  authorities 
•Ince  the  act  of  1888.  It  seems  clear  that 
nnder  these  admissions,  coupled  with  the 
other  admissions  that  the  bridge  was  defect- 
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Ire,  that  the  county  anthorltles  knew  of  such 
defective  condition,  and  that  the  Injuries 
occurred  to  the  horse  because  of  such  de- 
fective condition  and  without  fault  of  the 
plalntitr,  the  Judgment  of  the  court  against 
the  county  was  Inevitable. 

The  tendency  of  modem  legislation  is  to 
greatly  enlarge  the  statutory  liability  of 
counties  with  reference  to  highways.  This 
Is  due  to  the  fact  that  counties  are  becom- 
ing more  populous,  and  are  invested  with 
greater  powers  and  provided  with  larger 
means  of  performing  their  public  duties. 
The  distinction  which  now  exists  between 
municipalities  and  counties  as  to  the  duty  of 
keeping  in  repair  highways  and  bridges,  and 
correlative  liability  for  failure  to  exercise 
such  duty,  will  gradually  disappear  as  the 
reason  for  such  distinction  ceases.  "Both 
cities  and  counties  are  governmental  corpo- 
rations invested  with  authority  over  a  des- 
ignated locality,  and  what  Is  the  duty  of  on« 
Is.  In  Its  essential  nature,  the  duty  of  the 
other."  Elliott  on  Roads  and  Streets  (2d 
Ed.)  I  52;   Dill,  Mun.  Corp.  (3d  Ed.)  |  978. 

Judgment  affirmed. 


BUSH  V.  WEST  TBLIiOW  PINE  CO.    (No. 

386.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  Master  and  Sebvart— Injtjbt  to  Sebv- 
ant-assumption  of  rlsk— coktbibutobt 
Neoligerce. 

Id  a  suit  1^  a  servant  against  his  master 
on  account  of  injuries  received  through  a  de- 
fective instiumehtality  furnished  to  the  former 
by  the  latter,  the  servant's  knowledge,  actual 
or  constructive,  of  the  defect,  may  usually  be 
considered  in  establishing  either  or  both  of  two 
defenses  open  to  the  master — the  one,  assump- 
tion of  the  risk  by  the  servant ;  the  other,  con- 
tributory negligence  on  the  servant's  part 

rB!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  {g  574-600.] 

2.  Same— CoicFLAiRTS— AssuBANCEs  OF  Safe- 
ty. 

While  ordinarily  the  law  reads  into  con- 
tracts of  employment  an  agreement  on  the 
servant's  part  to  assume  the  known  risks  of  the 
employment,  so  far  as  he  has  the  capacitv  to 
realize  and  comprehend  them,  vet  this  implica- 
tion may  be  abrogated  by  an  express  or  implied 
contract  to  the  contrary.  If  the  servant  com- 
plains to  the  master  that  the  instrumentality 
appears  to  be  dangerous,  and  thereupon  the 
master  commands  him  to  proceed  with  the  work, 
and  assures  him  there  is  no  danger,  the  law  im- 
plies a  quasi  new  agreement,  whereby  the  mas- 
ter relieves  the  servant  of  his  former  assump- 
tion of  tlie  risk,  and  places  responsibility  for 
resulting  injuries  npon  the  master. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  649,  650.] 

3.  Same— Question  fob  Juby. 

"If  the  plaintiff  by  ordinary  care  could 
have  avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence,  he  is  not  entitled 
to  recover."  The  servant  by  continuing  to  work 
after  knowledge  that  the  Instrumentality  is 
dangerous  may  defeat  his  case  on  the  theory 
that  such  conduct  is  within  the  rule  just  stat- 
ed ;  bnt  the  command  of  the  master  and  his 
assurances  of  safety  may  be  shown  by  the  serv- 
ant as  a  circumstance  tending  to  excuse  him 
from  the  exercise  of  that  caution^  ^hich  other- 
Digitized  by' 
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wise  would  lawfully  be  expected  of  him.  Un- 
less the  exposure  to  the  danger  is  obv!o\i8  and 
rash,  the  question  whether  the  servant  under 
the  circumstances  has  been  guilty  of  a  breach 
of  due  care  is  for  the  jury. 

[B)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1168-1179.] 

4,  Same— Pleading. 

The  court  errod  in  sustaining  the  demur- 
rer to  the  plaintifT's  petition. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Valdosta;  C.  P. 
Hansen,  Judge. 

Action  by  J.  T.  Bush  against  the  West 
yellow  Pine  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

Woodward  &  Smitb  and  0.  A.  Whltaker, 
for  plaintiff  in  error.  W.  E.  Tbomas,  for  de- 
fendant In  error. 


POWELL,  J.  This  case  comes  to  us  upon 
the  sustaining  of  a  demurrer  to  the  plaintiCTs 
petition.  The  allegations  of  the  petition  as 
amended  are  that  the  plaintiff  was  employed 
as  a  servant  of  the  defendant  in  loading  cars 
with  heavy  lumber.  He  was  unskilled  and. 
Inexperienced  In  bis  work,  and  unfamiliar 
with  the  use  of  the  appliances  furnished. 
This  fact  was  known  to  tbe  defendant. 
Pieces  of  timber  called  "Jumpers"  were  fur- 
nished, with  wbich  tbe  Ituuber  was  to  be 
slided  and  loaded.  Tbe  plaintiff  called  the 
attention  of  tbe  defendant's  superintendent 
in  charge  of  the  work  to  the  fact  that  these 
"Jumpers"  did  not  appear  to  be  of  suflSclent 
size  and  strength  to  withstand  the  strain 
upon  them,  and  also  told  him  that  he  (tbe 
plaintiCF)  was  unfamiliar  with  tbe  character 
of  the  work  and  tbe  sufficiency  of  tbe  ap- 
pliances. The  superintendent  told  blm  that 
be  (tbe  superintendent)  knew  bis  business; 
that  tbe  "jumpers"  were  properly  adjusted 
and  were  all  right  and  perfectly  safe;  that 
there  was  no  danger,  and  ordered  plaintiff  to 
go  abend  with  tbe  work.  Relying  upon  these 
assurances,  plaintiff  continued  in  the  work. 
As  a  matter  of  fact  the  "jumpers"  proved  to 
be  too  short,  and  under  the  strain  gave  way; 
and  as  a  result  a  piece  of  timber  fell  upon 
plaintiff  and  injured  him. 

1.  The  servant's  knowledge,  actual  or  con- 
structive, of  the  dangerous  condition  of  an 
instrumentality  furnished  blm  by  bis  master, 
becomes  an  important  matter  of  investiga- 
tion, from  two  distinct  phases  of  tbe  case, 
when  be  has  been  injured  through  that  In- 
strumentality and  attempts  to  bold  the  mas- 
ter responsible  for  tbe  injury.  First,  it  may 
be  considered  in  relation  to  his  assumption 
of  the  risk,  a  matter  included  by  implication 
in  the  contract  of  employment;  and  then  In 
relation  to  the  question  of  his  contributory 
negligence.  These  two  aspects  are  some- 
times confounded,  but  they  arc  distinct. 
Every  student  of  the  law  of  master  and  serv- 
ant recognizes  tbe  correctness  of  Labatt's 
statement  (M.  &  S.  §  1):  "The  doctrines 
which  define  tbe  extent  of  a  servant's  right 


to  recover  damages  for  personal  Injui 
celved  in  the  course  of  his  empk 
represent,  broadly  speaking,  the  resuli 
compromise  between  the  principle  ■ 
servant  agrees  to  assume  all  the  ri 
cldent  to  tbe  work  undertaken  by  hi 
the  principle  that  a  master  Is  answers 
the  consequences  of  any  negligent  acts 
may  be  committed  by  faimself  or  his 
In  tbe  last  analysis,  therefore,  every  i 
in  the  law  of  employer's  liability  < 
essentially  in  the  determination  of  th 
tlon  whether  the  facts  under  review  s 
controlled  by  the  one  or  by  the  other  c 
principles."  As  a  part  of  the  comi 
referred  to,  the  law  reads  Into  evei 
tract  of  employment  a  prima  facie  agr 
on  the  servant's  part  that  he  assumes 
known  risks  of  the  employment  so 
(his  mental  and  physical  developmei 
sidered)  they  are  within  his  capacity  1 
prebend,  and  also  that  be  will  use  a 
sponding  due  care  and  diligence  to  bee 
formed  of  and  to  understand  suet 
risks  as  are  not  immediately  knov 
comprehended.  This  element  of  aasv 
of  risk  may,  therefore,  In  a  suit  by  tl 
ant  against  the  master  for  personal  li 
be  considered  as  a  matter  of  contract, 
by.  If  it  be  applicable  under  tbe  pai 
facts  of  the  case,  the  master  escapi 
responsibility,  notwithstanding  he 
otherwise  be  liable,  just  as  In  a  s 
delicto  against  a  carrier  for  a  bread 
public  duty  to  safely  carry  goods  a 
contract  of  carriage  may  be  shown 
carrier  to  limit  bis  liability.  Thus  tl 
ant's  knowledge  of  a  defect  in  an  InsI 
tallty  furnished  by  the  master  is  a  t 
matter  of  Investigation,  as  tending  t 
that  as  to  such  defect  be  has  assun 
risk;  but  it  is  also  relevant  upon  tb 
phase  of  tbe  case,  that  wblcb  relates 
contributory  negligence.  Since  no  i 
can  recover  (or  an  Injury  of  which  t 
negligence  Is  tbe  proximate  cause,  oi 
be  could  have  avoided  by  tbe  ezer 
ordinary  care,  It  frequently  becomes  a 
of  defense  to  the  master  that  tbe  s( 
exposure  of  himself  to  a  known 
amounted  to  a  failure  to  exercise  dt 
or  amounted  to  contributory  neg 
Thus,  by  viewing  tbe  element  of  th 
ant's  knowledge  In  separate  aspects,  v 
tbe  better  be  able  to  see  the  partlcula 
to  be  given  to  tbe  Insertion  into  tbe 
the  new  elements  of  a  direct  order 
master  and  of  bis  assurances  that  tb 
may  be  safely  done  with  the  Instrumei 
furnished. 

2.  Now,  since  the  assimiptlon  of  ri 
contractual  result.  It  may  be  varied 
other  term  of  the  contract  might  b 
Instance,  it  would  be  competent  for  tl 
ter  and  the  servant  to  make  an  < 
agreement  that  the  servant  should 
sume  any  of  the  risks  of  the  employme 
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Bucb  a  contract  wonld  be  enforced  by  tbe 
court.  Tbat  wblch  otberwiBe  would  be  Im- 
plicit yields  to  that  wblcta  baa  become  ex- 
plicit to  the  contrary.  Not  only  may  terms 
which  the  law  would  ordinarily  imply  into 
a  contract  be  varied  by  express  agreement 
to  the  contrary,  but,  also,  wbere  the  circum- 
stances warrant  it,  the  original  Implication 
may  cease,  and  new  and  distinct  terms  may 
be  Implied.  Even  express  terms  may  some- 
times be  subsequently  varied  by  implication. 
Our  Civil  Code  of  1895  (section  3042)  upon 
the  subject  of  mutual  temporary  disregard 
of  contract  Is  an  express  recognition  of  this 
principle.  So,  although  primarily  the  serv- 
ant contracts  to  assume  tbe  risks  of  tbe 
character  we  have  been  discussing,  still,  pend- 
ing the  course  of  tbe  employment,  transac- 
tions may  occur  between  the  master  and  serv- 
ant wherefrom  the  law  will  Imply  a  quasi 
new  agreement  as  to  tbls  matter,  and  will 
bold  that  the  master  has  Implicitly  agreed  to 
release  tbe  servant  from  his  promise  to  as- 
sume the  risk.  To  make  the  specific  appli- 
cation, the  servant,  recognizing  that  the  risk 
is  on  himself,  says  to  the  master:  "This  in- 
strumentality furnished  by  yon  to  me  is  un- 
safe." The  master  replies:  "Use  it.  It  Is 
saf6."  Or:  "Use  It  temporarily,  and  I  will 
repair  it  and  make  It  safe."  Tbe  servant 
obeys  the  order  and  Is  Injured.  What  effect 
will  tbe  law  give  to  such  transactions?  In 
the  first,  where  the  master  says,  "It  Is  safe," 
tbe  law  will  construe  these  words  as  such 
a  warranty  that  a  breach  of  It  will  release 
tbe  servant  from  the  assumption  of  the  risk. 
In  tbe  other  case,  wbere  the  master  says, 
"Use  It;  I  will  repair  It  and  make  It  safe" — 
the  law  implies  an  agreement  on  the  master's 
part  tbat  the  temporary  use  pending  the  time 
necessary  to  get  tbe  repairing  done  shall  be 
at  his  risk,  and  not  at  that  of  the  servant, 
who  has  complained  of  tbe  Instrumentality. 
Just  here  the  quotation  from  Cooley  on  Torts 
(2d  Ed.)  t  559,  reproduced  with  approval  in 
the  case  of  Cheeney  v.  Ocean  Steamship  Co., 
92  Ga.  731,  19  S.  R  35,  44  Am.  St.  Rep.  113, 
is  directly  In  point:  "If  the  servant,  having 
a  right  to  abandon  tbe  service  because  it  is 
dangerous,  refrains  from  doing  so  In  conse- 
quence of  assurances  that  the  danger  shall 
be  removed,  the  duty  to  remove  the  danger 
is  manifest  and  Imperative,  and  the  master 
is  not  in  the  exercise  of  ordinary  care  unless' 
or  until  he  makes  his  assurances  good.  More- 
over, the  assurances  remove  all  ground  for 
the  argument  that  the  servant,  by  continuing 
the  employment,  engages  to  assume  its  risks. 
So  far  as  the  particular  peril  is  concerned, 
tbe  implication  of  law  is  rebutted  by  the  giv- 
ing and  accepting  of  the  assurance;  for  noth- 
ing la  plainer  or  more  reasonable  than  tbat 
the  parties  may  and  should,  where  practica- 
ble, come  to  an  understanding  between  them- 
selves regarding  matters  of  this  nature." 
See,  also,  Labatt,  M.  &  S.  S  260. 

3.  "Viewed  from  the  standpoint  of  the  serv- 
ant's contributory  negligence,  the  master's 


direct  command  to  use  the  instrumentality, 
and  bis  assurance  that  It  is  safe,  stand  In 
this  relation  to  the  servant's  right  to  recover. 
The  law  recognizes  that,  under  normal  cir- 
cumstances, tbe  knowledge  and  means  of 
knowledge  possessed  by  the  servant  are  In- 
ferior to  those  possessed  by  tbe  master;  and 
the  former  is,  as  a  general  rule,  justified  in 
relying  upon  any  express  statement  made  by 
the  latter  in  respect  to  the  extent  of  the  dan- 
ger of  tbe  employment,  and,  In  view  of  this 
disparity  of  information,  an  assurance  of 
safety,  or  a  specific  order,  may  be  regarded 
as  having  bad  tbe  effect  of  lulling  tbe  serv- 
ant into  a  feeling  of  security,  and  as  having 
given  him  good  reason  for  relaxing  tbat  vigi- 
lance for  bis  own  safety  which  he  otherwise 
would  have  exercised,  and  it  is  therefore 
usually  a  question  for  the  Jury  whether  such 
command  and  such  assurance  do  not  operate 
to  relieve  tbe  servant  from  the  Imputation 
of  contributory  negligence  or  failure  to  use 
due  care,  which  otherwise  would  be  imputed 
to  hbn.  Labatt,  M.  &  a  H  407,  440,  451. 
"Tbe  servant  does  not  stand  on  tbe  same 
footing  with  the  master.  His  primary  duty 
Is  obedience,  and  If,  when  In  the  discbarge  of 
tbat  duty,  be  Is  damaged  through  the  neg- 
lect of  the  master,  it  is  but  meet  that  he 
should  be  recompensed."  Patterson  v.  Pitts- 
burg &  C.  B.  Co.,  76  Pa.  389,  18  Am.  Rep. 
412.  "A  prudent  man  has  a  right,  within 
reasonable  limits,  to  rely  upon  the  ability 
and  skill  of  the  agent  in  whose  charge  tbe 
common  master  has  placed  him,  and  is  not 
bound  at  bis  peril  to  set  bis  own  judgment 
above  that  of  his  superior."  See  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181;  Shortel  v. 
St  Joseph,  104  Mo.  114,  16  S.  W.  397,  24 
Am.  St.  Rep.  317;  Harrison  v.  Denver,  etc., 
R.  Co.,  7  Utah,  523,  27  Pac.  728;  Kain  v. 
Smith,  80  N.  X.  375;  Connolly  v.  Poillon,  41 
Barb.  3G6.  Tbe  Supreme  Court  of  Massa- 
chusetts, In  the  case  of  McKee  v.  Tourtel- 
lotte,  167  Mass.  69,  44  N.  E.  1071,  48  L.  R. 
A.  542,  expresses  the  idea  thus:  "When  we 
say  that  a  man  appreciates  a  danger,  we 
mean  tbat  be  forms  a  judgment  as  to  the 
future,  and  tbat  his  judgment  Is  right.  But, 
If  against  this  judgment  is  set  the  judgment 
of  a  superior — one,  too,  who  from  the  nature 
of  the  callings  of  tbe  two  men,  and  of  the 
superior's  duty,  seems  likely  to  make  the 
more  accm-ate  forecast — and  if  to  this  is  add- 
ed a  command  to  go  on  with  bis  work  and 
to  run  the  risk,  it  becomes  a  complex  ques- 
tion of  tbe  particular  circumstances  whether 
tbe  inferior  is  not  justified,  as  a  prudent 
man,  in  surrendering  his  own  opinion  and 
obeying  tbe  command.  Tbe  nature  and  the 
degree  of  the  danger,  tbe  extent  of  tbe  plain- 
tiff's appreciation  of  It,  and  the  exigency  of 
the  work  all  enter  Into  consideration,  and 
no  tmiversal  rule  can  be  laid  down."  In  tbe 
footnote  to  the  case  just  cited,  as  it  is  re- 
produced in  48  L.  R.  A.  543,  is  a  lengthy  ci- 
tation of  authorities  supporting  this  proposi- 
tion.   This  court,  in  the  cases  of  Southern 
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Cotton  Oil  Co.  ▼.  Oladman,  1  Ga.  App.  2S8, 
68  a  BL  249,  and  the  Supreme  Court  In 
Moore  ▼.  Dublin  Cotton  Mills,  127  Ga.  609, 
66  S.  E.  839,  hare  recently  discussed  tbe  ef- 
fect of  a  direct  order  of  the  master  as  tend- 
ing to  rellere  the  servant  from  the  exercise 
of  that  degree  of  caution  which  would  lawful- 
ly be  expected  of  him  In  the  absence  of  such 
a  command.  Of  course,  the  servant  Is  only 
tbe  more  excusable  for  relying  upon  such  an 
order  when  It  is  accompanied  by  an  assur- 
ance of  safety. 

4.  It  Is  actionable  negligence  for  the  master 
to  order  his  servant  to  work  with  an  unsafe 
instrumentality.  An  assurance  of  safety, 
coupled  with  the  order,  not  only  aggravates 
the  master's  negligence,  but  also  relieves  the 
servant  from  the  assumption  of  the  risk. 
The  assurance  of  safety  likewise  makes  the 
question  of  the  servant's  contributory  negli- 
gence one  for  solution  by  tbe  Jury,  unless 
the  danger  be  so  obvious  that  to  undertake 
to  encounter  It  amounts  to  plain  rashness. 
The  master's  command  and  assurance  of  safe- 
ty to  the  servant  prevents  the  former  escap- 
ing liability  on  the  theory  that  the  latter 
has  assumed  tbe  risk.  It  is  for  the  Jury  to 
say  whether  the  servant's  conduct  in  con- 
tinuing to  work  In  the  light  of  his  knowledge 
of  the  danger,  even  after  the  assurance  of 
safety  Is  given  due  weight,  was  or  was  not 
negligence;  for  a  person  who  has  failed  ta| 
exercise  ordinary  care  to  protect  himself 
cannot  recover.  This  Is  a  maxim  of  the  law 
applicable  to  all  suits  predicated  upon  neg- 
ligence, and  la  wholly  independent  of  the 
question  as  to  who  has  assumed  the  risk  as 
a  matter  of  contract  This  Is  a  jury  ques- 
tion which  the  court  did  not  have  the  power 
to  determine  on  demurrer. 

Judgment  reversed. 


CARTER  V,  STATE    (No.  427.) 
(Court  of  Appeals  of  Georgia.    July  4,  1907.) 

1.  Cbimiral  Law— £!xcx.usion  or  Eviderob 
— Habicless  Ebbob. 

The  exclusion  of  evidence  olfered  to  rebut 
the  presumption  of  malice,  in  a  trial  for  mur- 
der, is  not  cause  for  a  new  trial,  where  the 
defendant  is  only  convicted  of  voluntary  man- 
slaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  3153.] 

2.  HouiciDE— Dnno  Deolabationb. 

"That  a  witness  may  have  made  a  different 
statement  as  to  alleged  dying  declarations,  on 
the  examination  by  the  court  into  their  ad- 
missibility, from  that  thereafter  made  by  him 
in  the  hearing  of  the  jury,  is  not  ground  for 
excluding  his  evidence  as  to  such  declarations. 
The  injunction  that  dying  declarations  are  to 
be  received  with  great  caution  is  directed  more 
especially  to  the  jury  than  to  the  judge.  The 
judge,  in  passing  upon  the  admissibility  of  dy- 
In^  declarations,  determines  only  whether  a 
pruna  facie  case  is  presented,  conceding  the 
testimony  to  be  true.  He  does  not  pass  upon 
the  credibility  of  the  witness  delivering  the  tes- 
timony. If  a  witness  makes  different  state- 
ments in  any  respect  material  to  the  proof  of 
dying  declarations,  the  Jury  may  discredit  him. 


but  the  trial  judge  cannot  for  that  reason  with- 
hold his  testimony  from  tbe  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  28,  Homicide,  {  45&] 

8.  CannRAL    Law  — Cafaoitt    to    Coioiit 

GanfB. 

The  ability  to  distinguish  between  right  and 
wrong  in  relation  to  a  particular  act  about  to 
be  committed  is  the  general  test  of  criminal 
responsibility  in  this  state.  The  only  exception 
so  far  recognized,  as  to  one  who  has  reason 
sufficient  to  distinguish  between  right  and  wrong 
as  to  the  act  about  to  be  committed,  is  where 
such  act  Is  connected  with  a  peculiar  delusion 
under  which  the  prisoner  is  laboring,  and  where, 
in  consequence  of  such  delusion  and  without 
criminal  intent,  the  will  is  overmastered.  In- 
termittent insanity,  caused  by  physiod  weak- 
ness or  nervous  disorders^  is  no  excuse  or  justi- 
fication for  crime,  unless  it  appears  that  at  the 
time  of  the  act  committed  the  defendant  was  in- 
capable of  adjudging  the  quality  of  the  act  and 
of  knowing  whether  it  was  right  or  wrong. 

[Ed.  Note. — For  cases  in  point,  see  C^it.  Dig. 
vol.  14,  Criminal  Law,  §{  66,  69.] 

4.  Same— Insanity— INSTBUCTION. 

Where  evidence  as  to  the  insanity  of  a  de- 
fendant is  introduced  under  tbe  general  plea  of 
not  guilty  in  a  criminal  case,  it  is  the  duty  of 
the  trial  judge  to  instruct  the  jury  upon  the 
subject  of  insanity  as  a  defense.  In  the  ab- 
sence of  evidence  that  the  defendant  acted  un- 
der the  influence  of  an  overmasterilig  delusion, 
there  was  no  error  in  the  diarge  complained  of 
in  this  case.  If  fuller  instructions  were  de- 
sired, they  should  have  been  requested  in  writ- 
ing. 

SE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  §{  1821,  2007.] 

6.  Sake  — Tbiai.— CoRDDCT  or  Judob  — Ap- 

FEAL. 

The  conduct  of  the  judge  towards  witnesses 
will  not  be  controlled,  except  for  such  abuse 
of  his  authority  as  would  manifestly  tend  to 
shape  or  unduly  influence  the  finding  of  the 
Jury.  The  refusal  of  a  trial  Judge  to  allow  a 
question  to  be  answered  by  a  witness  cannot 
be  reviewed,  unless  it  appears  that  the  answer 
expected  to  such  question  was  stated  at  the 
time  of  the  ruling  complained  of. 

[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   15,  Criminal  Law,  I  S»32.] 

0.  Sams— ADiassiON  or  Bvidbrcb— Habicless 

Ebbob. 

While  testimony  tliat  one  of  the  defendant's 
witnesses  or  her  husband  had  unlawfully  sold 
whisky  should  have  been  repelled  upon  tbe 
objection  offered,  that  such  testimony  was  ir- 
relevant and  immaterial,  still  the  error  in  ad- 
mitting this  testimony  la  not  sufficiently  grave 
to  warrant  a  new  trial. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  15,  Criminal  Law,  S  2209.] 

7.  Same— New  Tbiax. 

The  remaining  assignments  of  error  are 
without  merit. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,   {  2328.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  C!ourt,  Polk  County; 
Price  Edwards,  Judge. 

Will  Carter  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    AflSrmed. 

J.  K.  Davis,  J.  M.  Hunt,  and  Bunn  & 
Bnnn,  for  plaintUt  in  error.  W.  K.  Fleldw, 
Sol.  Gen.,  for  the  State. 

RCSSELL,  J.    Tbe  plahitlff  In  error  waa 
convicted  of  the  offense  of,  voluntary  man- 
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■langhter.  He  ezcepta  to  the  Jndgment  re- 
fusing a  new  trial.  The  teetlmony  in  the 
case  is  extremely  TOlumloous,  but  la  subatan- 
tlally  as  follows:  On  the  part  of  the  state 
It  was  shown  that  after  a  trial  In  a  Justice's 
court.  In  which  Garter  (the  plaintiff  in  error) 
was  one  of  the  parties  and  the  deceased, 
Reed,  was  a  witness,  Beed,  in  company  with 
aereral  other  persons,  started  from  the  court- 
house toward  home.  The  decision  of  the 
Justice's  court  was  adverse  to  Carter.  Reed 
was  a  witness  at  the  trial,  in  behalf  of  one 
Townaend,  who  was  the  opposite  party  in 
the  salt  against  Carter.  He  was  perhaps  also 
somewhat  Interested  In  the  result  of  the  case, 
and  concerned  In  favor  of  Townsend.  The 
deceased  was  over  70  years  of  age  and  quite 
deaf.  As  he  was  proceeding  homeward  with 
his  companions,  the  party  was  overtaken  by 
Carter,  who  walked  along  with  them  about 
200  yards,  during  which  time  Carter  charged 
the  deceased  with  being  responsible  for  the 
lawsuit  against  him,  and  used  some  vile 
epithets  about  the  deceased.  Perhaps  on  ac- 
count of  his  deafness,  the  deceased  did  not  ap- 
pear to  have  beard  Carter's  first  remarks. 
A  little  later  Carter  and  Reed  became  In- 
volved in  an  altercation,  and  Carter  drew 
from  his  pocket  a  pistol  and  shot  Reed,  who 
was  unarmed,  except  with  a  small  walking 
cane,  and  who  fell  to  the  ground  and  scream- 
ed. Townsend  seized  Carter  and  the  pistol, 
and  held  him  until  the  pistol  was  taken 
from  him.  The  evidence  for  the  state  does 
not  disclose  that  Reed  bad  any  weapon  of 
any  kind  other  than  the  small  walking  cane; 
and  It  was  proved  that  he  habitually  carried 
this  to  walk  with.  He  was  picked  up,  car- 
ried home,  and  undressed,  and  no  weapon 
was  found  upon  him.  As  a  result  of  the 
wound,  death  supervened  four  days  later. 
Before  his  death  Reed  stated  that  he  was 
going  to  die.  He  made  this  statement  on 
the  night  of  the  difficulty,  as  well  as  an  hour 
or  two  before  his  death.  And  after  each 
of  these  statements,  showing  consciousness 
of  his  condition,  he  gave  his  version  of  the 
difficulty.  The  testimony  for  the  defendant, 
as  to  the  material  Issues  in  the  case,  was 
squarely  in  conflict  with  that  for  the  state. 
Witnesses  on  behalf  of  the  defendant  testi- 
fied that  Reed  made  the  first  advance  upon 
Carter  and  struck  him  with  his  walking 
stick,  and  that  Reed  had  a  knife  In  bis  hand. 
Some  of  the  witnesses  testified  that  they  did 
not  know  whether  the  deceased  struck  with 
the  knife  or  not,  while  others  testified  that 
the  deceased  struck  the  defendant  with  the 
knife  and  cut  his  coat  upon  the  shoulder, 
and  that  thereupon,  while  the  deceased  was 
still  cutting  at  him  with  the  knife.  Carter 
stepped  backward  and  fired.  There  was  also 
testimony  showing  that  there  was  a  mutual  in- 
tent to  fight,  and  that  Beed  drew  his  knife  and 
Carter  his  pistol  about  the  same  time.  The 
defendant  also  attempted  to  show  that  he 
was  insane;  and  testimony  was  permitted 
from  several  witnesses  showing  that  he  was 


at  times  wild  and  Irrational.  He  further 
offered  evidence  of  partial  or  temporary  In- 
sanity, of  weakness  of  mind  In  connection 
with  his  weakened  condition,  and  of  a  dis- 
tortion of  mind  In  connection  with  his  dis- 
turbed nervous  condition,  and  of  his  habit 
of  taking  liquor  and  narcotics  impairing  his 
capacity.  The  defendant  moved  for  a  new 
trial  upon  the  general  grounds,  and  upon 
grounds  relating  to  the  charge  of  the  coprt 
and  the  failure  to  charge,  as  well  as  grounds 
relating  to  the  exclusion  and  Introduction  of 
testimony,  and  to  conduct  of  the  court, 
which  Is  claimed  to  have  been  prejudicial  to 
the  defendant,  and  upon  the  ground  of  newly 
discovered  evidence. 

1.  The  first  ground  of  the  amended  motion 
assigns  error  In  that  the  court  ruled  out  cer- 
tain evidence  relating  to  the  purported  testi- 
mony of  Carter,  the  defendant,  at  the  Jus- 
tice's court  Immediately  preceding  the  diffi- 
culty which  resulted  In  Reed's  death.  The 
only  error  assigned  Is  that  the  court  should 
have  admitted  this  testimony  In  order  to 
permit  the  defendant  to  rebut  the  idea  of 
malice  on  bis  part  against  Reed,  and  to  meet 
the  state's  theory  that  Carter  had  HI  will 
against  Reed  and  was  the  aggressor  In  the 
fight  It  is  unnecessary  to  consider  whether 
the  exception  would  have  been  well  taken  if 
the  verdict  had  been  for  murder;  for.  Inas- 
much as  the  defendant  was  only  convicted 
of  voluntary  manslaughter,  no  harm  result- 
ed to  him  by  reason  of  the  court's  ruling. 
The  Jury,  by  their  verdict,  found  that  the 
killing  was  done  without  malice,  and  the 
testimony  repelled  by  the  judge  was  only 
proper  to  be  considered  by  the  jury  to  induce 
the  same  result  as  occurred. 

2.  The  second  exception  of  the  plaintiff  In 
error  Is  that  the  court  erred  In  refusing  to 
allow  him  to  prove  by  one  Mr.  Reeves 
whether  the  witness  had  not  heard  him  state 
from  the  stand  that  Mr.  Evhis  had  asked 
him  to  let  Mr.  Reed  pasture  In  the  pasture, 
and  that  he  was  going  to  do  It  He  contends 
that  this  evidence  was  material  and  would 
have  been  beneficial,  and  was  offered  for 
the  purpose  of  showing  that  he  bad  no  mal- 
ice or  ill  will  against  the  deceased.  He  fur- 
ther insists  that  this  evidence  would  have 
greatly  assisted  him  In  showing  the  jury  that 
he  acted  In  self-defense  and  without  malice 
or  111  will.  The  verdict  being  for  voluntary 
manslaughter,  the  lack  of  evidence  showing 
absence  of  malice  was  not  Injurious  to  the 
plaintiff  in  error.  Furthermore,  the  offer  to 
prove  the  facts  stated  was  not  properly 
made.  Counsel  should  have  stated  what  the 
witness  of  whom  be  wished  to  ask  the  ques- 
tions would  testify.  It  not  being  shown  by 
such  statement  that  the  witness  would  have 
testified  what  the  plaintiff's  counsel  offered 
to  prove,  this  assignment  of  error  cannot  be 
considered. 

3.  The  third  ground  of  the  motion  assigns 
error  upon  the  admission  of  certain  purport- 
ed dying  declarations  of  the  deceased.    The 
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objections  offered  were  that  such  declara- 
tions should  be  received  with  great  caution, 
and  that  the  evidence  should  be  excluded 
because  the  witness  J.  BL  Wilson,  by  whom 
the  declarations  were  shown,  had  testified 
during  the  court's  examination  into  the  ad- 
missibility of  the  testimony,  and,  in  the  ab- 
sence of  the  jury,  "that  such  declarations 
were  made  by  the  deceased  on  Friday  night 
prior  to  his  death  on  the  following  Tuesday 
morning,  and  that  deceased  was  conscious 
until  a  short  time  before  be  died  and  had 
been  told  that  he  would  recover,"  and,  after 
giving  that  evidence,  testified:  '"That  Is  all 
ho  said,  and  he  never  did '  make  any  other 
statement:  and  I  stayed  with  him  several 
nights,  and  had  him  by  the  hand  when  he 
died.  »  •  •  That  is  all  I  heard  him  say." 
And,  after  delivering  this  testimony,  the  wit- 
ness was  present  in  court,  heard  the  argu- 
ment of  counsel,  and  went  upon  the  stand, 
and  stated  that  upon  Tuesday  night,  Just 
before  Reed's  death.  Reed  stated  that  "he 
had  done  nothing  to  Mr.  Carter  to  cause  Mr. 
Carter  to  kill  him."  The  complaint  of  the 
plaintiff  in  error  is  that  the  court  should  not 
have  admitted  the  declarations  alleged  by 
the  witness  to  have  been  made  by  Reed  on 
Tuesday  morning,  shortly  before  his  death, 
because  the  witness  had  changed  and  alter- 
ed his  evidence  In  the  presence  of  the  court; 
that  the  court  violated  the  rule  that  dying 
declarations  should  be  received  with  great 
caution,  by  permitting  the  witness  to  testify 
to  the  Jury  with  relation  to  the  statements 
made  by  Reed  shortly  before  his  death.  We 
cannot  see  that  the  ruling  of  the  court  was, 
for  the  reason  assigned,  erroneous.  In  'the 
iirst  place,  the  instruction  that  dying  dec- 
larations are  to  be  received  with  great  cau- 
tion is  more  especially  directed  to  the  Jury 
than  to  the  Judge.  In  the  next  place,  the 
judge,  in  passing  upon  the  admissibility  of 
dying  declarations,  only  determines  whether 
a  prima  facie  case  has  been  established; 
and,  so  far  as  the  credibility  of  the  witness 
is  concerned,  a  court  of  review  cannot  from 
the  very  natm'e  of  the  case  control  his  dis- 
cretion. In  the  third  place,  the  court  per- 
mitted the  discreiiancy  in  the  statement  by 
the  witness  to  be  proved  to  the  Jury,  so  that 
it  was  within  their  power  to  pass  upon  the 
questions  of  fact  involved,  and,  if  the  wit- 
ness had  really  made  contradictory  state- 
uient.i.  It  was  in  their  power  to  impeach  and 
discredit  him  thereby.  After  all,  we  see  no 
real  conflict  (after  careful  reading  and  re- 
r.-:iiling  Wilson's  testimony) — at  least,  no 
ijw.'ssary  conflict — in  his  statement.  After 
detailing  to  the  court  the  statements  made 
by  Reed  to  him  on  Friday  night,  he  proceeds 
to  say  ••tliat  is  ail  he  said,  and  he  never  did 
make  any  other  statement;  and  I  stayed 
with  him  several  nights";  etc.,  "that  is  all 
1  heard  him  say."  The  statements  the  wit- 
ness related  to  the  Jury  as  having  been  made 
by  Reed  on  Tuesday  morning  shortly  before 
his  death  are  In  practically  the  identical  lan- 


guage of  those  he  repeated  to  the  court  short' 
ly  before  adjournment  the  evening  before; 
and  if  he  had  replied,  using  the  same  lan- 
guage he  did,  with  three  very  Immaterial 
changes,  bis  veracity  could  not  have  been 
questioned  even  by  the  plaintiff  in  error. 
As  innocence  is  to  be  presumed  mstead  of 
guilt,  and  as  the  language  of  both  declara- 
tions detailed  by  the  witness  is  Identical,  and 
as  the  ordinary  witness  is  not  so  skilled  in 
the  art  of  speech  as  to  aptly  choose  the  very 
word  suitable  to  convey  the  shade  of  thought 
he  might  seek  to  convey,  we  think  that  the 
trial  judge  properly  understood  the  witness 
as  Intending  to  say:  "That  is  all  be  said, 
and  be  never  did  make  any  different  state- 
ment. •  •  •  That  Is  what  [all]  I  beard 
him  say."  Plainly,  to  oiu:  mind,  the  only 
idea  the  witness  intended  to  convey  was  that 
the  statements  he  had  attributed  to  the  de- 
ceased were  truthfully  repeated,  and  that 
the  deceased  had  not  at  any  time  made  any 
other  or  different  statement  In  his  hearing. 
If  the  witness  had  been  asked  the  distinct 
question  whether  the  deceased  ever  repeat- 
ed these  statements  at  any  other  time  than 
Friday  night,  and  had  answered  the  question 
In  the  negative,  the  Jury  would  have  been  au- 
thorized to  discredit  him;  but  the  trial  Judge 
could  not  for  that  reason  withhold  bis  testi- 
mony from  the  Jury.  In  the  absence  of  evi- 
dence that  the  witness'  attention  was  specif- 
ically called  to  the  point,  to  discredit  blm 
because  of  the  language  used  in  the  answer 
which  we  have  heretofore  quoted  would  be 
manifestly  unfair. 

4.  In  the  fourth  ground  of  the  motion  for 
new  trial  it  is  Insisted  that  the  court  erred 
in  charging  the  Jury  as  follows:  "The  de- 
fendant sets  up  the  further  defense  of  in- 
sanity. A  person  shall  be  considered  of 
sound  mind  who  is  neither  an  idiot,  a  Imui- 
tlc,  aSlcted  with  insanity,  or  who  has  arriv- 
ed at  the  age  of  14  years,  or  before  that  day, 
if  such  person  knows  the  distinction  between 
right  and  wrong.  The  law  presumes  every 
defendant  to  be  of  sound  mind,  and  the 
burden  is  on  the  defendant  to  satisfy  the 
Jury  to  a  reasonable  certainty  that  he  was 
not  of  sound  mind  when  the  act  was  com- 
mitted. The  insanity  which  the  law  recog- 
nizes as  an  excuse  for  crime  must  be  such  as 
dethrones  reason  and  incapacitates  an  In- 
dividual from  distinguishing  between  right 
and  wrong  as  to  the  consequences  of  his 
conduct.  If  you  find  from  the  testimony  sub- 
mitted on  the  trial  of  this  case,  to  a  reason- 
able certainty,  that  the  defendant  at  the  time 
of  the  lionilclde  was  aflllcted  with  insanity  to 
that  extent  as  to  dethrone  reason  and  to  in- 
capacitate him  from  distinguishing  between 
right  and  wrong  as  to  the  conseciuences  of 
his  act  or  conduct,  you  should  acquit  the  de- 
fendant of  the  offense  charged.  If  you  find 
from  the  testimony  that  the  defendant  at  the 
time  of  the  homicide  had  sufficient  mind  and 
understanding  to  distinguish  between  right 
and  wrong  as  to   the  consequences  of  his 
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own  act  and  conduct,  he  Is  responsible  for  his 
act.  In  other  words,  If  he  was  not  at  the 
time  of  the  homicide  afflicted  with  Insanity 
to  such  an  extent  as  to  dethrone  reason  and 
Incapacitate  blm  from  distingulsblng  between 
right  and  wrong  as  to  tbe  consequences  of  bis 
own  act  and  conduct,  It  would  be  your  duty 
to  And  against  the  plea  of  defendant  of  in- 
sanity. A  lunatic  or  person  Insane,  without 
lucid  Intervals,  shall  not  be  found  guilty  of 
any  crime  or  misdemeanor  of  which  he  may 
be  charged,  provided  tbe  act  so  charged  as 
criminal  was  committed  In  tbe  condition  of 
such  lunacy  or  Insanity;  but,  If  a  lunatic 
has  lucid  interrals  of  understanding,  he  shall 
answer  for  what  he  does  in  those  intervals 
as  If  he  had  no  deficiency.  So,  gentlemen  of 
tbe  Jury,  if  you  And  from  tbe  testimony  that 
tbe  defendant  was  afflicted  with  insanity 
at  times,  he  would  be  responsible  for  his 
acts  when  not  under  the  Influence,  or  not  in 
that  state  of  mind.  If  he  did  the  act,  and 
was  not  In  one  of  these  conditions  at  the 
time— not  in  a  condition  of  not  distinguishing 
betwen  right  and  wrong  at  the  time — he 
would  be  responsible  for  his  act  as  though 
he  was  not  afflicted  with  Insanity  at  all." 
The  complaint  of  the  plaintiff  in  error  is  that 
the  Judge  presented  the  law  of  total  Insani- 
ty, and  not  a  theory  on  partial  insanity  or 
temporary  insanity  or  distortion  of  mind 
growing  out  of  a  physical  condition  of  the 
defendant,  and  Its  effect  (by  reason  of  the 
shattered  nervous  system  of  defendant  and 
the  use  of  stimulants  and  opiates)  on  his 
mental  condition.  Counsel  for  plaintiff  In 
error  Insists  that,  under  the  evidence  as  to 
the  physical  condition  of  the  defendant,  ex- 
citement would  unbalance  him  and  cause  him 
to  lose  bis  normal  Judgment  and  discretion 
and  make  him  like  a  man  wild  or  crazy,  and 
that  under  these  conditions,  although  the 
defendant  did  not  set  up  full  Insanity,  nor 
seek  to  prove  It  as  a  complete  defense,  in 
and  of  Itself,  defendant  was  not  to  be  held  to 
we  the  same  normal  Judgment,  discretion, 
and  coolness  that  the  ordinary  man  would 
be  called  on  to  use,  and  that  the  Judge  should 
have  instructed  the  Jury  that  the  defendant 
should  be  Judged,  as  he  was,  and  not  held 
to  the  standard  required  of  the  normal  or- 
dinary man  unafflicted,  as  be  was,  with  ref- 
erence to  his  conduct  at  tlie  time  of  the  dif- 
ficulty, and  that  the  Jury  should  have  been 
instructed  that  they  should  consider  the  men- 
tal condition  or  distortion  of  mind  of  the  de- 
fendant if  they  believed  such  was  caused  by 
his  physical  condition  in  determlnins  wlieth- 
er  the  defendant  acted  in  good  faith,  believing 
that  there  was  a  necessity  for  taking  the  life 
of  his  assailant  to  save  his  own  life  or  to 
prevent  a  felony  from  being  perpetrated  up- 
on blm.  Tbe  exact  exception  to  ,tbe  charge 
quoted  above  Is  thus  set  out  by  plaintiff  In 
error  In  this  motion  for  new  trial :  "The  de- 
fendant did  not  set  up  as  matter  of  defense 
«uch  Insanity  at  the  time  of  the  homicide 


as  would  make  btm  IrresponBible  for  his  acts 
under  the  general  rules  of  law  relating  to 
pleas  of  Insanity,  but  offered  evidence  of  a 
partial  or  temporary  Insanity,  or  weakness  of 
mind  or  distortion  of  mind,  in  connection 
with  his  weakened  physical  condition  and 
his  disturbed  nervous  system,  and  tbe  babit 
of  taking  liquor  and  narcotics,  as  impairing 
hlB  capacity,  under  circumstances  of  excite- 
ment or  danger,  to  act  with  the  same  calm- 
ness and  deliberation  and  discretion  as  tbe 
average  or  ordinary  man  would  be  held  to 
act  and  Judge,  and  tbe  defendant,  by  bis 
counsel,  claimed  that,  owing  to  bis  mental 
and  physical  condition,  be  would  not  be  held, 
and  should  not  be  held  by  tbe  court  and  Jury, 
to  act  with  tbe  same  discretion  and  Judgment 
as  the  ordinary  physically  and  mentally  sound 
man,  and  claimed  that  the  court  should  sub- 
mit that  question  in  his  charge  to  the  Jury; 
that  in  determining  as  to  whether  be  acted 
in  good  faltb,  believing  that  bis  life  was  in 
danger  and  that  it  was  necessary  to  shoot  the 
deceased  to  save  himself,  tbe  Jury  should 
have  been  allowed  to  consider  this  question. 
This  theory  of  defense  was  not  submitted  at 
all  by  tbe  court  to  tbe  Jury,  but,  In  lieu 
thereof,  the  court  gave  to  the  Jury  the  gen- 
eral law  of  insanity,  and  tbe  movant  insists 
that  he  erred  therein,  and  further  erred  in 
not  submitting  the  claim,  as  above  set  forth, 
which  was  urged  by  tbe  defenddnt  through 
his  counsel." 

The  objection  is  twofold:  That  tbe  charge 
on  insanity,  being  Irrelevant,  was  hurtful 
to  tbe  defendant;  and  that  the  real  conten- 
tion of  the  defendant  upon  this  subject  was 
not  presented.  We  find  no  error  in  the 
charge  complained  of,  and,  if  fuller  and  more 
explicit  Instructions  were  desired,  they 
should  have  been  requested.  It  appears  from 
the  record  that  evidence  was  Introduced  for 
the  purpose  of  showing  that  the  defendant 
was  insane  at  the  time  of  tbe  homicide,  and 
therefore  it  was  Incumbent  upon  the  court 
not  to  turn  the  Jury  loose  upon  that  evidence 
without  chart  or  compass  to  aid  them  in  ap- 
plying them.  And  the  rule  announced  by  the 
court  has  been  uniformly  recognized  in  this 
state,  at  least  ever  since  the  ease  of  Roberts 
V.  State,  3  Ga.  310.  The  rule  there  laid  down 
by  the  Supreme  Court  Is  as  follows:  "If  a 
man  has  reason  sutUclent  to  distinguish  be- 
tween right  and  wrong  in  relation  to  a  i)ar- 
ticular  act  about  to  be  committed,  he  is  crim- 
inally responsible."  The  only  exception  luude 
to  this  general  rule  Is  where  the  act  done  is 
connected  with  a  peculiar  delusion,  and  is 
committed  in  consequence  of  such  delusion 
without  criminal  Intent,  but  by  reason  of  the 
will  being  overmastered  and  overpowered  by 
such  delusion.  The  doctrine  laid  down  in 
the  Roberts  Case  has  never  been  overruled 
or  questioned  by  the  Supreme  Court.  The 
case  has  frequently  been  cited  with  approval. 
See  Choice  v.  State,  31  Ga.  424;  Danforth 
V,  State,  75  Ga.  614,  58  Am.  Rep.  480;  Carr 
V.  State,  96  Ga.  284,  22  S.  Bl.  570;   Flanagan 
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T.  State,  103  Ga.  62S,  30  S.  E.  6S0;  Taylor 
T.  State,  106  Ga.  776,  81  S.  E.  764.  The 
Judge  conld  not  present  the  theory  of  partial 
or  temporary  Insanity  insisted  upon  by  the 
plaintiff  in  error,  because  there  was  no  evi- 
dence that  the  defendant  was  acting  under 
the  influence  of  any  delusion  and  that  the 
act  was  committed  In  connection  with  such 
delusion.  There  has  never  been  any  morbid 
sentimentality  on  the  subject  of  insanity  In 
the  decisions  iu  this  state,  and  yet  there  has 
been  always  the  exercise  of  the  largest  hu- 
manity In  behalf  of  the  actually  insane.  The 
question  Is  not  without  difficulty.  As  said 
by  Judge  Nisbet  in  Roberta  v.  State,  supra: 
"The  laws  of  the  sane  mind  are  but  little 
understood.  Much  less  are  the  laws.  If  In- 
deed such  phraseology  ia  predicable  of  It,  of 
the  unsound  mind.  We  can  judge  of  the  one 
by  external  devel(H>mente  and  by  our  own 
cousciousness;  but  of  the  other  only  by  ex- 
ternal Indicia.  There  are  few  men  so  bal- 
anced In  intellect  as  not  at  some  time  and 
upon  some  subjects  to  approximate  towards 
derangement  Intellectual  ^ithuslasm  not 
unfrequently  approaches  the  line  of  insanity. 
The  numerous  cases  of  mania  or  delusion 
which  leave  the  mind  sound  in  general,  but 
as  to  certain  things  shattered  or  wholly  ob- 
literated, have  Increased  the  difficulty  of  any 
specific  general  rule  as  to  the  responsibility 
of  those  generally  classed  as  Insane.  •  •  • 
The  subject  of  insanity  is  not  responsible — 
humanity,  reason,  the  law  so  adjudge.  In 
all  definitions  of  murder  of  which  I  have 
knowledge  the  requirement  is  found  that  the 
slayer  must  be  of  sound  mind.  Our  own 
statutory  definition  requires  him  to  be  'a 
person  of  sound  memory  and  discretion.'  Ac- 
countability for  crime  presupposes  a  crimi- 
nal intent,  and  that  requires  a  power  of  rea- 
soning upon  the  character  and  consequences 
of  the  act — a  will  subject  to  control.  The 
difficulty  is  to  determine  who  Is  'a  person  of 
sound  memory  and  discretion,'  who  is  in- 
capable of  a  criminal  Intent,  who  is  incapa- 
ble of  reasoning  upon  the  character  and  con- 
sequences of  the  act,  and  who  is  without  con- 
trol over  his  will.  •  •  •  Mr.  Chltty  says: 
'In  criminal  cases  the  question  is  whether 
at  the  time  the  act  was  committed  the  pris- 
oner waa  incapable  of  Judging  between 
right  and  wrong,  and  did  not  then  know  that 
the  act  was  an  offense  against  the  law  of 
God  and  nature.'  •  •  •  There  are  some 
exceptions  to  this  rule,  one  certainly  which 
was  first  establiahed  In  the  leading  case  of 
The  King  v.  Hadsfleld.  The  great  speech  of 
Mr.  Erskine  in  defense  of  Hadsfleld  has  shed 
new  light  upon  the  law  of  insanity.  It  Is 
looked  upon  by  the  profession  as  authority. 
•  *  *  In  that  case  he  assumed  the  posi- 
tion that  a  man  might  have  reason  sufficient 
to  distinguish  between  the  right  and  wrong 
of  an  act  about  to  be  committed,  and  yet,  by 
ceason  of  some  delusion  overmastering  the 
wilt,  there  might  be  no  criminal  intent. '  To 
apply  this  proposition,  it  was  admitted  by 


Mr.  Erskine  that  the  act  itself  must  be  con- 
nected with  the  peculiar  delusion  under 
which  the  prisoner  labored.  •  •  •  To  use 
the  language  of  Mr.  Erskine :  'Reason  is  not 
driven  from  her  seat,  but  distraction  alts 
down  upon  It  along  with  her,  holds  her 
trembling  upon  It,  and  frightens  her  from  her 
propriety.' "  Our  courta  have  never  gone  to 
the  full  extent  of  Mr.  E^rsklne's  argument 
and  certainly  never  held  the  contention  at 
the  plaintiff  in  error  upon  this  subject  to  be 
the  law.  No  decision  has  come  under  our 
observation  where  temporary  Insanity  or  lo» 
of  self-control,  caused  by  physical  infirmity, 
has  been  held  to  Justify  a  killing  or  even  to 
reduce  the  offense  from  murder  to  man- 
slaughter. In  Ita  last  analysis  the  conten- 
tion of  the  plaintiff  In  error  Is  that,  while 
ordinarily  sane,  his  physical  condition  was 
such  and  his  nerves  were  so  unstrung  that 
he  was  more  easily  excited  than  an  ordinary 
man,  and  that,  when  thus  excited,  be  became 
temporarily  irresponsible.  Similar  defenses 
have  been  several  times  disapproved  by  our 
Supreme  Court.  In  Fogarty  v.  State,  80  Ga. 
460,  5  S.  E.  782,  the  Supreme  Court  held 
that  there  waa  no  error  in  refusing  to  charge 
the  Jury  that  "If  the  defendant  commit  an 
assault  knowing  It  to  be  wrong,  when  driven 
to  It  by  an  uncontrollable  and  irresistible  Im- 
pulse, arising  not  from  natural  passion,  but 
from  an  unsound  condition  of  mind,  be  1» 
not  criminally  responsible."  In  the  case  of 
Patterson  v.  State,  86  Ga.  70,  12  S.  Bl  174. 
while  the  court  aflirmed  the  Judgment  of  the 
trial  Judge  in  excluding  certain  testimony  for 
a  different  reason.  Chief  Justice  Bleckley 
took  occasion  (while  the  language  used  by 
the  trial  Judge  is  not  stated)  to  say  that  what 
he  said  was  pertinent,  and  the  ruling  upon 
the  question  In  that  case  is  authority  for  the 
statement  that  the  citation  of  the  learned 
counsel  for  plaintiff  in  error  upon  the  sub- 
ject of  the  appearance  and  general  health, 
etc.,  of  the  person  whose  sanity  is  in  ques- 
tion, are  not  in  point  in  this  case.  In  Lee  v. 
State,  116  Ga.  569,  42  S.  Ei.  759,  and  in  Rog- 
ers V.  State  (Ga.)  57  S.  B.  227,  the  doctrine 
announced  in  Studstill  v.  State,  7  Ga.  12, 
that  there  is  no  distinction  as  to  partial  or 
temporary  Insanity  and  that  such  insanity 
is  not  recognized  as  a  defense,  relieving  from 
responsibility  of  crime,  is  reaffirmed.  In  Lee's 
Case  the  trial  Judge  refused,  upon  request, 
to  charge  the  Jury  that  If  they  believed  from 
the  evidence  that  the  defendant  at  the  tim» 
of  the  homicide  was  afflUcted  with  epilepsy 
to  such  an  extent  as  to  be  insane,  and  that 
under  the  influence  of  such  epilepsy  he  was 
hicapable  of  controlling  his  action,  but  was 
impelled  by  the  effect  of  such  disease  to  the 
commission  of  the  homicide  in  question,  even 
be  may  have  had  knowledge  as  to  the  right 
or  wrong  of  the  action  In  question,  that  the 
defendant  would  not  be  guilty.  The  refusal 
to  thus  Instruct  the  Jury  was  expressly  ap- 
proved. The  court  then  proceeded  to  re- 
affirm the  former  decision  as  to  the  general 
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niie  and  the  exception  la  regard  to  delu- 
sional insanity.  But,  as  to  a  very  similar 
theory  to  that  contended  for  by  the  plaintiff 
in  error  in  this  case.  Chief  Justice  Simmons, 
deliyering  the  o()lnion,  says:  "It  seems  to  us 
that  to  uphold  such  a  theory  would  be  to  put 
the  public  at  the  mercy  of  any  person  who 
falls  tq  suppress  his  anger  or  jealousy,  who 
Is  sane  at  one  moment,  insane  at  the  next, 
and  then  immediately  afterwards  sane  again. 
It  is,  bowser,  useless  to  elaborate  any  fur- 
ther, as  this  court  is  bound  by  Its  former  de- 
cisions upon  this  subject,  which  will  be  found 
cited  In  Carr  y.  Bute,  96  Oa.  284,  22  S.  E. 
570;  Taylor  T.  State,  lOS  Ga.  746,  SI  S.  B. 
764;  Minder  t.  State,  113  Ga.  773,  39  S.  E. 
284.  We  therefore  conclude  that  requests  to 
charge  which  sought  to  substitute  another 
test  of  sanity  for  the  knowledge  of  right  and 
wrong  should  not  have  been  glren.  With  re- 
gard to  the  exception  to  the  general  rule  in 
case  of  delusional  Insanity,  the  charge  was 
correct,  and  followed  the  cases  of  Roberts  t. 
State,  3  Ga.  810;  Danfortb  t.  State,  76  6a. 
614,  58  Am.  Rep.  480;  Flanagan  t.  State, 
103  Ga.  619,  30  S.  E.  550." 

In  this  case  no  request  was  preferred ;  but, 
bad  the  defendant  obtained  all  be  contend- 
ed for  In  this  ground  of  the  motion.  It  cei^ 
talnly  could  not  have  reduced  the  offense 
lower  than  voluntary  manslaughter,  and,  in 
view  of  the  finding  of  the  Jury,  no  possible 
barm  was  done  him.  The  evidence  upon 
the  subject  of  Insanity  was  introduced  by  the 
defendant  in  the  testimony  of  Dr.  Chapman, 
bis  sister,  and  other  witnesses,  and  as  in- 
sanity at  the  time  of  the  commission  of  the 
alleged  crime  need  not  be  specially  pleaded, 
but  may  be  relied  upon  as  a  defense  upon 
the  plea  of  general  Issue,  we  think  the  trial 
Judge  should  have  charged  upon  the  subject 
Ab  there  was  no  evidence  of  delusion  on  the 
part  of  the  defendant,  or  that  he  acted  under 
the  Influence  of  such  delusion  in  the  commis- 
sion of  the  act  with  which  he  was  charged, 
there  was  no  error  in  not  extending  the  in- 
structions griven. 

5.  The  fifth  ground  of  the  motion  allies 
tbat  the  court  erred  In  rebuking  one  of  de- 
fendant's witnesses  In  the  presence  of  the 
Jury,  and  thereby  prejudicing  defendant's 
case  by  discrediting  bis  witness.  This  Is  spe- 
cially Insisted  upon  because  plaintiff  In  er- 
ror argues  that  the  court  was  unfair  In  the 
trial  to  the  defendant,  and  partial  to  the 
state,  as  shown  by  the  difference  of  treat- 
ment given  these  witnesses  by  the  court  It 
appears  that  the  witnesses  had  been  separat- 
ed, and  tbat  the  defendant's  witness,  not 
having  been  Informed  of  the  order  of  the 
court  sequestering  the  witnesses,  sat  down 
for  an  Instant  In  the  courtroom  before  he 
came  to  the  stand.  Upon  this  fact  being  dis- 
closed, although  defendant's  witness  said  be 
heard  none  of  the  evidence,  the  court  said 
to  said  witness:  "You  knew  the  witnesses 
were  separated  yesterday,  didn't  you?"  Up- 
on tbe  witness  replying  In  the  affirmative. 


the  court  Inquired:  "Why  did  you  come  in 
the  courthouse  and  sit  down?"  And  when 
the  witness  answered  that  he  sat  down  be- 
cause he  was  expecting  to  take  the  witness 
chair,  tlM  court  remarked:  "We  will  se« 
about  this  when  we  get  through."  Plaintiff 
in  error  contrasts  this  with  the  action  of  the 
court  In  connection  with  a  witness  sworn  on 
the  part  of  the  state,  who  had  been  in  tbe 
courthouse  a  jtortlon  of  the  day  during  the 
delivery  of  testimony,  and  to  whom  objec- 
tion was  made  as  a  witness  upon  that  ground, 
but  whom  the  court  allowed  to  testify  We 
do  not  fully  approve  the  practice  of  threaten- 
ing a  witness  in  the  hearing  of  the  Jury,  but 
we  cannot  say  that  any  threat  was  neces- 
sarily Implied  by  the  language  of  the  court 
The  language  of  the  court  Is  Just  as  sus- 
ceptible of  the  Idea  tbat  the  court  did  not 
wish  to  consume  time  with  a  further  exami- 
nation Into  tbe  matter  at  tbat  time,  and  tbat 
he  would  not.  If  a  hearing  was  had,  punlsb 
tbe  witness,  as  to  the  construction  that,  by 
his  language,  he  threatened  witness.  But, 
even  If  he  had  fined  the  witness  for  disobedi- 
ence of  his  order,  we  could  not  control  bla 
discretion,  unless  manifestly  abused;  nor 
would  It  necessarily  follow  tbat  tbe  credi- 
bility before  tbe  Jury  would  be  diminished 
because  of  the  fact  that  the  court  might  have 
adjudged  him  guilty  of  disobedience  of  the 
court's  orders.  So  far  as  tbe  treatment  of 
the  state's  witness  being  Improper,  It  Is  al- 
ways discretionary  with  tbe  trial  court  as 
to  whether  certain  witnesses  may,  for  any 
si)eclal  reason,  be  allowed  to  remain  In  tbe 
courtroom,  and  the  fact  tbat  the  witness  has 
beard  the  testimony  is  not  sufficient  reason 
to  exclude  his  testimony.  We  cannot  say 
that  the  treatment  of  the  two  witnesses  shows 
partiality  to  the  state  or  was  prejudicial  to 
the  defendant,  as  contended  by  plaintiff  In  er- 
ror, nor  tbat  the  treatment  of  these  two 
witnesses,  as  It  appears  In  the  record.  Is 
tantamount  to  an  expression  of  opinion,  on 
the  evidence  In  the  case,  unfavorable  to  tbe 
accused. 

6.  Tbe  sixtn  ground  of  tbe  motion  contends 
tbat  the  court  erred  in  allowing  testimony 
from  the  witness  Mrs.  GUI,  showing  that  her 
husband  had  sold  liquor  and  trying  to  show 
tbat  she  herself  had  sold  liquor  The  objec- 
tion to  the  evidence  was  that  it  was  Inmia- 
terlal  and  Irrelevant.  And  error  Is  also  as- 
signed because  such  evidence  was  not  proper 
to  be  used  as  a  mode  of  Impeachment  We 
readily  concur  In  tbe  opinion  of  counsel  for 
plaintiff  In  error  that  the  fact  that  the  party 
may  or  may  not  have  been  guilty  of  unlaw- 
fully selling  Intoxicating  liquor  Is  not  a 
proper  mode  of  Imi^acblng  a  witness,  and 
tbe  business  followed  by  the  witness's  hus- 
band was  Immaterial.  But  conceding  tbat 
tbe  court  erred  In  his  ruling  In  this  matter, 
the  error  Is  not  sufficiently  grave  to  warrant 
a  reversal. 

7.  There  was  no  error  on  the  part  of  the 
trial  court  In  refusing  to  allow  the  witness 
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Reeves  to  Bbow  that  the  pasture  In  question 
In  the  lawsuit  which  preceded  the  difficulty 
was  In  the  possession  of  Carter,  and  that  he 
had  the  right  to  It  In  any  view  of  the  case, 
this  evidence  was  Immaterial. 

8.  Nor  was  any  barm  done  the  defendant 
by  the  refusal  of  the  court  to  allow  the  wit- 
ness Jackson  to  testify  what  the  defendant 
threw  up  early  In  the  morning  of  the  day  of 
the  difficulty.  The  court  allowed  testimony 
without  limit  as  to  the  comparative  size  and 
strength  of  the  defendant  and  the  deceased 
at  the  time  of  the  difficulty,  and  the  witness 
Jackson  was  allowed  to  testify  as  to  the 
health  of  the  defendant  early  In  the  morning 
of  that  day,  and  that  the  defendant  turned 
sick  and  threw  up.  If  defendant  was  sick, 
and  the  sickness  had  not  been  relieved  at 
the  time  of  the  difficulty,  the  weakness  caus- 
ed thereby  might  be  considered  by  the  jury, 
but  could  not  be  material  as  to  what  was 
thrown  up,  in  the  absence  of  any  statement 
to  the  court  by  counsel  as  to  what  he  expect- 
ed to  show. 

9.  The  defendant  also  insisted  in  his  mo- 
tion that  a  new  trial  should  be  granted  upon 
the  ground  of  newly  discovered  evidence. 
The  affidavit  of  W.  M.  Raper  tended  to  show 
that,  while  the  deceased  was  being  undress- 
ed after  the  difficulty,  his  pants  fell  upon 
the  floor  and  something  heavy  hit  the  floor 
(presumably  a  knife),  and  that  deceased 
showed  great  anxiety  about  what  was  in  his 
pocket,  and  called  several  times  to  his  wife 
and  family  to  see  after  it.  This  witness 
also  testified  that  he  asked  the  deceased  what 
caused  the  trouble,  and  he  said :  "Oh,  Iiord, 
I  couldn't  take  everything."  This  witness 
testified  at  the  trial.  The  most  that  can  be 
said  as  to  the  testimony  of  this  witness  in 
80  far  as  being  of  advantage  to  the  defend- 
ant is  concerned  Is  that  it  tends  to  show  that 
the  deceased  might  have  had  a  knife  in  his 
pocket  when  he  was  carried  home,  and  there- 
fore might  have  had  one  at  the  time  of  the 
difficulty.  As  this  evidence  is  merely  cumu- 
lative of  the  testimony  of  several  witnesses 
for  the  defendant,  who  testified  on  the  trial 
more  strongly  to  the  same  effect,  it  affords 
al)solutel.v  no  reason  for  granting  a  new  trial. 
The  other  ndidavit  made  by  .Toseph  Hendrix 
cannot  be  coiisideixHl  because  it  is  not  accom- 
panied hy  the  afiidavlts  of  counsel  or  of  the 
defendant  or  of  witnesses  vouching  for  de- 
ponent's good  cliaracter  and  as.soeiatlons,  as 
re<inired  by  law. 

After  a  very  painstaking  investigation  and 
consideration  of  the  mass  of  testimony  in 
tills  case,  and  ciireful  exaniinaticm  Into  every 
contention  urged  by  tlie  plaintiff  In  error,  we 
are  flrniiy  convinced  that  no  error  was  com- 
mitted requiring  the  grant  of  a  new  trial. 
The  evidence  was  conflicting.  We  have  no 
power  to  disturb  the  verdict  of  the  Jury 
thereon.  And,  if  we  had  such  power,  the  in- 
terest of  society  would  not  be  subserved  by 
its  exercise  in  this  case. 

Judgment  affirmed. 


ATLANTIC  COAST  LINE  R.  CO.  T.  BUNN 

et  al.    (No.  441.) 
(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  JnUT— COKPBTENCT.  « 

Each  party  in  a  civil  cause  has  the  right  to 
a  panel  or  24  impartial  men  from  which  to 
select  the  jury.  To  be  entitled  to  ait  on  a  case, 
a  juror  must  be  omni  exccptione  major,  and 
where  it  appears.  l>efore  l>eginning  to  strike 
the  jury,  that  any  juror  is,  for  any  reason,  dia- 
qualiiied,  such  juror  should  be>  excused  for 
cause. 

2.  New  TbiaIt— Incompetent  Jttborb. 

An  employe  is  not  a  competent  Juror  to 
try  a  case  m  which  hts  employer  is  a  party. 

Failure  to  remove  jurors  thus  disqualified  and 
to  fill  the  panel  as  provided  by  Act  1878,  p.  145, 
is  ground  for  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  |  420 ;  vol.  37,  New  Trial,  <  77.] 

3.  Railroads— Road  Crossinob. 

A  road  crossing,  such  as  is  referred  to  in 
section  2222,  Civ.  Code  1895,  is  the  crossing  by 
a  railroad  of  a  public  highway,  not  only  used, 
but  maintained  as  such  by  the  proper  authori- 
ties having  the  same  in  charge.  The  evidence 
must  show  the  road  to  be  a  public  highway  or 
street,  and  that  such  crosses  the  railroad,  l)e- 
fore  there  is  proof  of  a  road  crossing.  See 
Johnson  v.  State,  SS  S.  K.  265,  C!ourt  of  Ap- 
peals. 

4.  Appbali— Review. 

No  other  error  appears. 
(Syllabus  by  the  Court) 

Error  from  City  (3ourt  of  Waycross;  J.  T. 
Myers,  Judge. 

Action  by  J.  R.  and  T.  Bunn  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

Bennet  &  Conyers  and  Jno.  O.  McDonald. 
for  plaintiff  In  error.  Wilson,  Bennet  & 
Lambdin,  for  defendants  In  error. 

RUSSELL,  J.  This  case  comes  to  this 
court  on  exceptions  taken  to  the  refusal  to 
grant  a  new  trial.  Several  assignments  of 
errors  are  presented,  but  In  our  view  of  the 
case  it  is  only  necessary  to  discuss  one  of 
them.  The  fourth  ground  of  the  amended 
motion  for  a  new  trial  alleges  that  "the  court 
erred  in  refusing  the  motion  made  by  coun- 
sel of  movant  to  excuse  from  service  on  the 
Jury  from  the  panel  of  Jurors  called  to  try 
said  case  W.  A.  Sweat,  J.  P.  Llde,  and  Will 
Youtnans,  who  were  employes  of  the  plain- 
tiffs, and  by  reason  thereof  disqualified  to 
serve  as  Jurors  in  said  case,  said  motion  hav- 
ing been  made  before  commencing  to  strike 
or  .oeiect  the  Jury  in  said  case;  the  same  l)eiDg 
error  because:  (a)  The  employes  of  parties 
litigant  are  presumed  to  be  prejudiced.  (bi 
The  Jury  trying  a  cause  should  be  perfectly 
impartial  between  the  parties,  (c)  Any  cause 
which  would  prompt  a  Juror  to  lean  in  favor 
of  one  side  or  the  other  should  be  excuse  or 
cause  for  such  Juror  from  serving  on  the 
Jury,  and  thereby  not  force  the  side  against 
which  he  would  lean  to  strike  him  therefrom, 
and  thereby  lose  any  right  as  to  strikes." 
The  employes  of  the  plaintiff  were  dlsqoalt- 
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fled  88  jurors.  It  would  not  be  questioned 
that  under  the  express  rule  In  the  case  of 
Central  Railroad  v.  Mitchell,  63  Ga.  173,  the 
employes  of  the  defendant  corporation  should 
be  held  to  be  disqualified;  and  no  reason 
appears  to  as  why  the  employ^  of  one  party 
would  be  more  likely  to  hare  a  leaning  or  to 
have  prejudged  the  case  than  the  employes  of 
another  party  to  the  cause.  An  employ^, 
whether  of  an  Individual,  a  partnership,  or  a 
coriioratlon,  may  be,  In  rare  instauces,  an 
impartial  juror  In  passing  upon  the  rights  of 
bis  employer.  It  Is  possible  for  a  judge  or 
juror  to  be  so  absolutely  fair  that  he  could 
try  his  own  cause.  But  there  must  be  a  rule 
upon  the  subject,  and  the  only  rule  that  can 
be  adopted  with  safety  Is  one  which  recog- 
nizes the  Influence  to  which  humanity  Is  gen- 
erally susceptible,  and  not  a  rule  based  upon 
rare  exceptions.  As  aald  by  Justice  Jackson, 
in  Central  Railroad  v.  Mitchell,  supra:  "It 
Is  almost  Impossible,  however  Incorruptible 
one  may  be,  not  to  bend  before  the  weight  of 
baterest;  and  the  power  of  employer  over 
employes  is  that  of  him  who  clothes  and 
feeds  over  him  who  Is  fed  and  clothed. 
Hence  the  common  law  excluded  all  servants, 
and  our  statutes  have  nowhere  altered  the 
rule,  and  It  should  not  be  altered.  A  close  rel- 
ative Is  a  less  dangerous  juror,  if  not  a  de- 
pendent kinsman,  than  one  who  is  dependent 
on  his  employer.  See  3  Chit  Black,  side  p. 
363;  Bacon's  Abrldg.  "Juries,"  2,  347,  5,  353; 
TIdd'8  Praa  852,  3."  The  employes  of  a 
plaintiff  should  be  disqualified  as  jurors  for 
the  same  reason  that  they  would  be  if  they 
were  the  employes  of  the  defendant;  and 
employes  of  a  person  or  partnership  should  be 
disqualified  for  the  reason  that  would  dis- 
qualify them  if  they  were  the  employes  of  a 
corporation.  A  juror  must  be  omnI  excep- 
tione  major.  If,  then,  these  three  jurors  were 
In  fact  employes  of  the  plaintiffs,  they  should 
have  been  excused  for  cause,  if  proper  ob- 
jection was  made  at  the  proper  time.  A  jury 
trial  is  a  travesty  unless  the  jurors  are  Im- 
partial. 

But  it  is  insisted  by  learned  counsel  for  the 
defendants  in  error  that  the  assignment  of 
error  Is  not  in  such  legal  shape  as  to  inform 
us  what  action  was  taken  by  the  court  be- 
low on  the  motion  submitted  by  counsel  for 
the  defendant  (now  plaintiflf  in  error);  that 
tbe  defendant  was  not  entitled  to  have  the 
jurors  excused  simply  by  calling  the  atten- 
tion of  the  court  to  their  disqualification;  that 
this  court  is  not  informed  by  the  assignment  of 
error  wbat  action  was  taken  in  tlie  court  be- 
low on  the  question,  and  that  the  trial  court 
may  have^tound  some  evldeuce  that  the  jurors 
were  not  disqualified  to  serve,  for  the  rea- 
son alleged.  For  these  reasons.  It  Is  insisted 
by  the  defendant  In  error  that  the  assign- 
ment of  error  does  not  bring  to  the  attcutioii 
of  this  court  sufficient  facts  to  enable  it  to 
determine  whether  the  lower  court  com- 
mitted error  In  refusing  to  excuse  the  jurors 
from  service  in  the  cause.    We  disagree  with 


learned  counsel  as  to  this.  Tbe  recitals  of 
fact  In  the  motion  are  fully  approved  and 
certified  by  the  trial  judge.  We,  of  course, 
cannot  tell  whether  evidence  was  heard  by 
the  court  touching  tbe  disqualification  or  not; 
but  It  is  certified  that  the  jurors  objected  to 
were  employes  of  the  plaintiff.  It  Is  Im- 
material to  this  court  how  knowledge  of  this 
fact  was  obtained  by  the  trial  judge,  because 
no  point  is  made  that  be  became  possessed 
of  tbe  fact  Improperly.  The  trial  judge,  by 
approving,  without  qualification,  the  grounds 
of  the  motion  for  a  new  trial,  states  that 
It  was  a  fact  that  the  jurors  were  employes 
of  the  plaintiff,  and  that  he  knew  that  fact 
before  passing  upon  tbe  motion  of  defendant's 
counsel.  It  would  have  been  proper  for  the 
trial  judge,  If  tbe  question  as  to  whether  tbe 
jurors  were  or  were  not  employes  of  one  of 
tbe  parties  had  been  in  issue,  to  hear  evi- 
dence upon  that  subject;  but  from  the  word- 
ing of  the  assignment  of  error  <wblch  is  cer- 
tified by  tbe  judge  to  contain  a  true  state- 
ment of  fact)  It  can  easily  be  inferred  either 
that  the  statement  by  counsel  of  the  employ- 
ment of  the  jurors  was  admitted  by  the 
opposite  party,  or  rested  in  the  court's  own 
knowledge;  and  In  either  event  evidence 
would  be  unnecessary  for  the  Information  of 
the  court  The  language  of  tbe  fourth  ground 
Is,  "W.  A.  Sweat,  J.  P.  Llde,  and  Will  You- 
mans,  who  were  employes  of  the  plaintiffs" — 
not  who  movant  insisted  or  alleged  were 
employes  of  the  plaintiffs.  If  the  wording  of 
this  ground  had  been  "W.  A.  Sweat,  J.  P. 
Lrlde,  and  Will  Youmans,  who  movant  con- 
tended were  employes  of  the  plaintiffs,"  the 
contention  of  learned  counsel  for  the  defend- 
ant In  error  would  be  sustained.  It  appears 
from  the  testimony  of  J.  P.  Llde,  set  forth 
In  tbe  record,  that  he  was  an  employe  of  the 
plaintiffs,  and  It  can  reasonably  be  assumed 
that  it  was  not  insisted  before  the  trial  court 
that  any  one  of  the  three  jurors  objected  to 
was  not  an  employe  of  tbe  plaintiffs  at  the 
time  that  tbe  defendant  asked  to  have  them 
excused  for  cause. 

The  jurors,  then,  were  disqnallfled.  Was 
the  objection  properly  presented  to  the  trial 
court?  A  party  in  a  civil  case  is  only  re- 
quired, where  a  juror  Is  for  any  reason  dls- 
(luallfled,  to  request  the  presiding  judge  to 
cause  the  panel  to  be  filled.  Pen.  Code  18115, 
§  Sii4.  The  counsel  for  the  plaintiff  in  error 
properly  requested  that  the  disqualified  ju- 
rors be  excused,  and  we  think  the  refusal  of 
the  court  to  coui])ly  was  such  an  error  as  de- 
mands a  new  trial.  "The  defendant  b.td  the 
right  to  a  panel  of  24  from  which  to  strike- 
all  24  Impartial  men.  Columbus,  Mayor  of,  v. 
Goetchius,  7  Ga.  139;  Justices  v.  Griflan  &  W. 
P.  Plank  Road  Co.,  15  Ga.  39;  Howell  v. 
Howell,  59  Ga.  145.  He  was  denied  this  right. 
•  *  ♦  The  denial  was  erroneous  and  hurt- 
ful. A  big  part  of  the  battle  is  the  selection 
of  tbe  jury,  and  an  Impartial  jury  Is  the  cor- 
nerstone of  the  fairness  of  trial  by  jury."  Nel- 
son V.  Dickson,  63  Ga.  686,  36  Am.  Rep.  128. 
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Ab  llie  cause  will  be  remanded  for  another 
bearing,  we  do  not  deem  It  necessary  to  deal 
more  fully  with  the  other  assignments  of  er- 
ror than  by  reference  to  what  Is  contained 
in  the  headnotes. 
Judsment  reTersed. 


STRICKLAND  v.  THORNTON  &  NAS- 
WORTHX.    (No.  844.) 

(Court  of  Appeals  of  Georgia.    July  2S,  1907.) 

L  Ebbor,  Writ  ov— Dismis8ai<— Box  of  Ex- 
ceptions—Datb  OF  Sebvice. 

While  aerrice  of  a  bill  of  exceptions,  before 
it  has-been  certified  by  the  judge,  is  equivalent 
to  no  service,  and  an  acknowledgment  of  serv- 
ice on  a  bill  of  exceptions  canoot  by  aliunde 
proof  be  sliown  to  bear  the  wrong  date,  yet 
other  parts  of  the  record  outside  of  the  bill  of 
exceptions  may  be  consulted  to  ascertain  the 
true  date  of  acknowledgment  of  service  on  the 
bill  of  exceptions.  And,  when  it  thus  appears 
that  the  acknowledgment  of  service  was  erro- 
neously dated,  the  writ  of  error  will  not  be  dis- 
missed. Harper  v.  Burke,  74  6a.  412.  When 
a  bill  of  exceptions  is  certified  as  of  the  date 
October  1&  1906,  and  the  acknowledgment  of 
service  is  dated  October  17,  1906,  and  it  ap- 
pears from  the  certified  bill  of  exceptions  that 
the  case  was  not  heard  until  October  18th,  it 
sufficiently  appears  that  the  bill  of  exceptions 
was  not  served  prior  to  October  18,  190o,  and 
that  this  ground  of  the  motion  to  dismiss  is 
not  well  taken. 

[Ejd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  (  2829.] 

2l  Coubts— Sttfbevx   Coubt— Jubisdictior. 

The  Supreme  Court  of  this  state  had  Ju- 
risdiction of  a  writ  of  error  suit  brought  from 
the  city  court  of  Dawson  on  October  18,  1906. 

3.  EXECUTOBS      AND      ADUINISTBATOBS— BlOHI 

OF  Action— RxoovEBT  of  Persoraxtt. 
It  is  error  to  sustain  a  demurrer  to  a  peti- 
tion brought  by  an  administratrix,  alleging  that 
her  intestate  at  the  time  of  his  death  was  in 
possession  of  a  tract  of  land  which  he  had  rent- 
ed out  for  the  year,  during  which  be  died,  and 
that  the  rent  due  said  intestate  for  said  year, 
consisting  of  cotton,  had  l>een  taken  possession 
of  by  the  defendants  without  right  or  author^ 
ity,  and  with  notice  of  plaintiff's  right  to  the 
same,  and  sold  by  them,  and  asking  judgment 
for  the  proceeds  of  said  sale,  upon  the  ground 
tlut  the  action  could  not  be  maintained,  be- 
cause plaintiff  had  not  title  in  said  rent  cotton. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  132.J 

4.  Same— TiTLB  to  Personaltt. 

Under  the  provision  of  Civ.  Code  1895,  { 
S363,  the  title  to  all  personalty,  including  choses 
in  action,  vests  in  the  representative.  "Rent  is 
personalty,  and  the  right  to  collect  and  distrib- 
ute it  is  In  the  personal  representative  of  the 
decedent"  Autrcy  v.  Autrey,   94   Ga.  579,   20 

5.  E.  431.  And  that  the  rent  was  payable  in 
cotton,  and  not  money,  does  not  change  the 
rule.  The  petition  alleging  that  the  defendants 
had  notice  of  plaintiff's  right  this  case  is  con- 
trolled by  the  decision  in  Bates-Farley  Sdvir-rs 
Bank  v.  Dismukes.  107  Oa.  212,  83  B.  E.  175. 
It  differs  from  Worrill  v.  Barnes,  57  Ga.  404, 
especiallv  in  the  fact  that  in  the  case  last  cited 
the  purchaser  was  an  innocent  party  and  bought 
without  notice,  and  the  landlord  was  still  in 
life;  and  the  case  therefore  was  not  affected  by 
section  8353  of  the  Civil  Code  of  1895. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  (  132.]   - 

(Syllabus  by  the  Court.) 


Error  from  City  (Toort  of  Dawson;  A.  M. 
Raines,  Judge. 

Action  by  Sarah  Strickland,  administratrix, 
against  Thornton  &  Nasworthy.  Judgment 
for  defendants,  and  plaintiff  brings  enor. 
Reversed. 

R.  O.  Lovett,  tor  plaintiff  In  error.  H.  J. 
Teomans  and  M.  O.  Edwards,  for  defoidantf 
In  error. 

RUSSELL^  3.    Judgment  reversed. 


.MAYOR,  ETC.,  OF  MACON  v.  DALET  et  sL 

(No.  899.) 
(0>urt  of  Appeals  of  Gkotgia.   July  18,  1907.) 

1.  Municipal    Cobpobations  —  Charge    or 
Gbadb— Damages. 

The  fact  that  a  change  in  the  grade  of  t 
street  is  made  in  conformity  to  an  ordinance  of 
a  municipality  acting  in  its  legislative  capadtr 
does  not  prevent  an  abutting  property  owner 
from  recovering  consequential  images  to  such 
property  resulting  from  said  pabUc  work. 

2.  ElflRKRT  DOHAIH  —  CORSKQUBRTXAI.  DaX- 

AOEB. 

The  O>nstitution  of  1877  (paragraph  1, 
i  3,  Bill  of  Rights)  gives  to  the  citizen  the 
right  to  recover  consequential  damage  to  bii 
property  resulting  from  work  of  a  poolic  char- 
acter, although  such  work  may  be  authorized  by 
legislative  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  I  237.] 

3.  Saue. 

The  constitutional  provision  referred  to  In 
the  foregoing  note  limits  the  power  of  eminent 
domain  m  ue  state,  and  in  counties  and  mu- 
nicipalities as  the  agents  of  the  state.  It  is 
remedial  in  character,  and  for  the  ponjose  of 
giving  property  holders  additional  security,  and 
should  he  lilierally  construed. 

[Ed.  Note.— For  cases  in  p(rint  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  S  174.] 

4.  Municipai.    Cobpobations  —  Charoe    of 
Grade. 

The  measure  of  dsmrges  to  abutting  prop- 
erty caused  by  raising  the  grade  of  a  street  a 
the  difference  l>etween  the  market  value  of  the 
property  before  and  after  the  change  of  the 
grade.  On  the  trial  of  an  action  for  the  recov- 
ery of  such  damages,  it  is  competent  to  prove 
the  cost  of  the  fillinf;  in  of  the  property  and 
raising  it  to  the  level  of  the  street  as  a  fact 
or  circumstance  illustrating  the  general  ques- 
tion of  market  value. 

5.  Tbial  — Instructions  — CONSTRUCTiOH   of 
Chabob  as  a  Whole. 

Where  the  court  instructed  the  Jury  fully, 
clearly,  and  correctly  as  to  the  measure  of  dam- 
ages, there  was  no  material  error  in  failing  to 
charge  specifically  that,  in  arriving  at  market 
value,  any  enhancied  value  of  the  property  caused 
by  the  street  improvement  should  be  set  off 
against  any  damages  proved.  In  determining 
the  question  of  market  value,  the  jury  neces- 
sarily would  have  to  consider  consequential  en- 
hancement, as  well  as  consequential  damage. 

6.  Same— Evidence. 

No  error  of  law  was  committed,  and  the 
verdict  is  amply  supported  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Ciourt  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Janey  Daley  and  others  Bgainst 
the  mayor  and  council  d^  the  city  of  Macon. 
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Judgment  for  plaintiffs,  and  defendant  brlnga 
error.    Afflrmed- 

Mlnter  Wimberly  and  Jesse  Harris,  for 
plalntiffk  in  error.  R.  D.  Feagln  and  Gland 
Estes,  for  defendant  in  error. 

HILL,  a  3.    Plaintiffs  in  tbe  oonrt  t>elow 
brouglit  snlt  against  tbe  mayor  and  conncil 
of  tbe  city  of  Macon  for  damages  resulting 
to  tbelr  property  by  tbe  action  of  the  city 
In  raising  tbe  grade  of  tbe  street  on  wblch 
Bald  property  was  situated.    Tbe  Jnry  found 
a  rerdlct  for  tbe  plaintiffs,  and  the  Judgment 
of  tbe  court  oTerrullng  the  defendant's  mo- 
tion for  a  new  trial  brings  the  case  to  this 
court     It  was  admitted  tliat  the  change  of 
grade  of  the  street  in  front  of  plaintiffs'  prop- 
erty was  In  conformity  to  an  ordinance  of  tbe 
mayor  and  council  of  tbe  city  of  Macon  in 
tbelr  legislative  capacity ;  and  It  is  therefore 
Insisted  that  there   Is  no   liability   for  any 
consequential  damages  to  said  property  caus- 
ed by  tbe  change  In  tbe  grade  of  tbe  street 
!t  is  perfectly  well  settled  that  municipal 
•."orporatlons,  acting  under  authority  confer- 
red by  tbe  Legislature,  are  not  liable  for 
consequential  damages  to  abutting  landown- 
ers  arising   from   grading   or   changing  the 
grade  of  streets,  provided  that  In  so  doing 
tbey  keep  within  tbe  limits  of  the  streets, 
and   there  is  no  physical   InTasion   of  the 
rights   of  private  property,  and  reasonable 
care  and  skill  are  exercised  In  tbe  perform- 
ance of  tbe  work,  unless  there  is  some  pro- 
vision In  the  State  Constitution,  In  the  city 
charter,  or  In  some  statute  creating  such  lia- 
bility;    and,    even    where    tbe    Constitution 
contained  tbe  provision  that  private  property 
should  not  be  "taken"  for  pnbllc  use  without 
jnst  compensation,  it  was  uniformly  held  by 
tbe  courts  of  tbe  state  and  the  United  States 
Supreme  Conrt  that  municipalities  were  not 
liable  for  consequential  damages  caused  by 
an  auttiorlzed  ctiange  in  the  grade  of  a  pub- 
lic street  where  private  property  was  not 
actually  taken  or  there  was  no  physical  In- 
vasion of  tbe  property.     Tbe  theory  upon 
wblcb  these  decisions  was  based  was  that  the 
state  had  duly  delegated  to  tbe  municipality 
tbe  power  to  make  pnbllc  Improvements,  and 
as  long  as  tbe  work  was  carried  on  within 
the  scope  of  the  authority  thus  delegated,  and 
without   negligence   in    tbe  performance   of 
tbe  work,  there  would  be  no  liability  what- 
ever damage  occnrred.    "A  citizen  was  thus 
left    without   protection   in   all   that    large 
clan  of  cases  done  for  tbe  public  benefit  or 
for  a  use  public  or  quasi  public,  although 
no  part  of  bis  tangible  property  was  puyslcal- 
ly  taken,  tbe  use  or  value  of  tbe  property 
was  palpably  impaired,  or  was  stripped  of 
Incidents   comprised   within   tbe   conception 
of  complete  property  rights  wblch  brought  to 
those  rights  quite  as  much  value  as  the  mere 
possession  of  property."     Brown  ▼.  Seattle, 
5  Wash.  35,  81  Pac.  813,  82  Pac.  214,  18  L. 
R.  A.  161.    This  was  a  mischief  for  which  a 
remedy  was  sought;    and  a  most  complete 


remedy  was  fonnd  in  the  constitutional  pro- 
visions of  many  of  tbe  states.  Tbe  state  of 
Illinois  was  tbe  pioneer  in  this  measure  of  re- 
lief to  tbe  dtlzen.  In  1870  that  state  insert- 
ed In  its  Constitution  tbe  provision  that  "pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation." 
Many  of  tbe  states  followed  the  example  thus 
set  of  a  more  liberal  rule  of  protecting  the 
citizen  against  pnbllc  progress  or  improve- 
ment, and  similar  constitutional  provisions 
were  adopted.  Where  this  special  constitu- 
tional provision  existe,  tbe  rule  of  municipal 
liability  has  been  changed,  and  greatly  en- 
larged. The  courta  have,  without  a  single  ex- 
ception, held  that  although  prior  to  these 
provisions  a  municipal  corporation  was  under 
no  liability  to  an  adjoining  abnttlng  landown- 
er for  any  damages  sustained  from  tbe  action 
of  the  city  In  grading  or  changing  tbe  grade 
of  Ita  streets,  unless  bis  property  was  actual- 
ly invaded,  under  such  provisions  a  city  is 
liable  to  him  for  all  direct  and  consequential 
damages  resulting  from  changing  tbe  grade  of 
tbe  street 'where  the  damage  thus  inflicted 
exceeded  tbe  benefit  derived  from  the  grad- 
ing. Of  course,  tbe  same  rule  applies  to  all 
Improvementa  of  a  public  character.  Tbe  de- 
cisions of  tbe  courts  announcing  this  rule  of 
liability  are  numerous.  Many  of  them  can 
be  found  collated  in  O'Brloi  v.  Philadelphia, 
ISO  Pa.  589,  24  Atl.  1047,  SO  Am.  St.  Rep. 
835-850,  where  the  subject  is  ably  and  ex- 
haustively considered  by  tbe  learned  editor. 
Tbe  Supreme  Court  of  tbe  United  States, 
In  tbe  case  of  Chicago  t.  Taylor,  125  U.  S. 
161,  8  Sup.  Ct.  820,  31  L.  Ed.  638.  construing 
tbe  provision  of  tlie  Illinois  Constitution, 
supra,  declares  that,  under  such  provision, 
"a  recovery  may  be  had  in  all  cases  where 
private  property  has  sustained  a  substantial 
injury  from  the  making  and  use  of  an  im- 
provement that  is  public  in  Ite  character, 
whether  tbe  damages  be  direct,  as  when  caus- 
ed by  trespass  or  physical  invasion  of  the 
property,  or  consequential,  as  in  diminution 
of  Ita  market  value." 

As  pertinent  to  tbe  contention  of  tbe  able 
and  indefatigable  attorney  representing  tbe 
city  of  Macon,  now  being  considered,  that 
the  city  is  relieved  from  liability  because  tbe 
change  In  the  grade  of  the  street  was  In  ac- 
cordance with  a  profile  or  plan  of  improve- 
ment adopted  by  tbe  mayor  and  council  In 
pursuance  of  legislative  action  and  under 
legislative  authority,  we  quote  from  tbe  opin- 
ion of  Mr.  Justice  Harlan  this  statement: 
"Tbe  city  did  this  work  under  the  power  con- 
ferred by  ite  charter  to  lay  out  establish, 
<q;>en,  alter,  widen,  extend,  grade,  pave  or  oth- 
erwise Improve  streets,  alleys,  avenues,  side- 
walks, wharves,  parks,  and  public  grounds,' 
and  as  directed  by  special  ordinances  of  tbe 
city  council."  The  question  Is  not  an  open 
one  in  Georgia.  Tbe  Constitution  of  1877 
and  decisions  of  tbe  Supreme  Conrt  settle  it 
beyond  all  controversy.  Paragraph  1,  t  3, 
Bill  of  Rights,  declares:    "Private  property 
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shall  not  be  taken  or  damaged  for  public 
purposes  without  Just  and  adequate  compen- 
sation being  first  paid."  Under  the  express 
terms  of  this  broad  provision  of  the  funda- 
mental law,  neither  the  state  nor  county 
nor  city  by  legislation  or  otherwise  can  au- 
thorize or  do  any  public  worii  which  dam- 
ages private  property  without  Just  and  ade- 
quate compensation.  In  City  of  Atlanta  t. 
Green;  67  Ga.  386,  the  Supreme  Court  held 
that  the  constitutional  provision,  supra, 
changed  the  rule  of  liability  for  consequen- 
tial damages  resulting  to  property  owners 
from  raising  or  lowering  the  grade  of  streets, 
and  that  such  damages  were  recoverable. 
This  ruling  has  been  approved  and  followed 
In  every  case  since.  Smith  v.  Floyd  County, 
85  Ga.  420,  425.  11  8.  E.  850;  Moore  v.  At- 
lanta, 70  Ga.  611  (3);  City  of  Augusta  v. 
Scbrameck,  96  Ga.  426,  23  S.  E.  400,  51  Am. 
St.  Rep.  146;  Atlantic  Railway  Company  v. 
McKnIght,  125  Ga.  331,  54  S.  E.  148;  Pause 
V.  Atlanta.  98  Ga.  92,  26  S.  E.  489,  58  Am. 
St.  Rep.  290;  Mayor  and  Council  of  Macon 
v.  Wing,  113  Ga.  90,  33  S.  E.  392;  Barfield 
V.  Macon  County,  109  Ga.  386,  34  S.  E.  596; 
Campbell  v.  Met  St.  R.  Co.,  82  Ga.  320,  9 
S.  E.  10T8.  Indeed,  the  language  of  the  Con- 
stitution Is  so  clear  and  free  from  doubt  that 
no  room  Is  left  for  Judicial  interpretation. 
The  Inclination  of  the  court  to  content  it- 
self with  reference  to  Its  terms  has  yielded 
only  to  the  earnest  appeal  of  the  learned 
counsel  for  the  plaintiff  In  error  to  carefully 
consider  his  contention,  and  the  authorities 
cited  In  support  thereof.  This  has  been  done; 
but  this  court  has  found  no  reason  for  not 
willingly  accepting  the  decisions  of  the  Su- 
preme Court  of  the  state,  the  unanimous  de- 
liverances of  other  courts  of  last  resort.  In- 
cluding the  Supreme  Court  of  the  United 
States,  or  from  giving  to  the  plain  language 
of  the  Constitution  Its  only  rational  construc- 
tion. If  the  position  of  counsel  were  sound, 
the  mandatory  language  of  the  Constitution 
■would  be  wholly  ineffective  and  meaningless, 
and  the  paramount  law  of  the  state  would 
be  powerless  to  protect  the  citizen  wherever 
private  property  was  taken  or  damaged  for 
public  use,  provided  such  taking  and  damage 
was  In  pursuance  of  legislative  action  of  the 
state,  or  of  counties  and  municipalities  by 
virtue  of  legislative  power  delegated  to  them 
by  the  state.  Neither  the  state  In  its  legis- 
lative capacity  nor  the  subordinate  agents 
of  the  state  can  thus  render  Inoperative  and 
void  the  supreme  law  of  the  land. 

2.  The  first,  second,  third,  fourth,  and  fifth 
grounds  of  the  amended  motion  for  a  new  trial 
assign  error  In  the  ruling  of  the  court  per- 
mitting testimony  to  be  Introduced  as  to  the 
cost  of  filling  in  the  lot  to  a  level  with  the 
street,  and  in  not  Instructing  the  Jury  as  to 
the  effect  of  such  testimony.  Plaintiffs  are 
entitled  only  to  recover  the  diminution  In  the 
market  value  of  the  property.  It  is  urged 
that  such  evidence  tended  to  confuse  them  as 
to  the  measure  of  damage.    Any  evidence  that 


will  tend  to  show  damage  to  the  propaty 
would  be  admissible.  Certainly  the  cost  of 
filling  up  the  lot  to  a  level  with  the  street ' 
was  a  proper  factor  to  be  considered  in  de- 
termining the  question  of  damage.  The  court 
clearly  and  correctly  Instructed  the  Jury  that 
the  measure  of  damages  to  abutting  property, 
caused  by  raising  the  grade  of  a  street,  was 
the  difference  between  the  market  value 
before  and  after  the  grade  was  changed.  But 
this  evidence  of  the  cost  of  the  filling  In  the  lot 
to  bring  it  up  to  the  level  of  the  street  was 
competent,  not  as  an  independent  Item  ot 
siieclal  damage,  but  as  a  fact  or  circumstam-e 
throwing  light  upon  the  general  question  of 
the  diminution  of  market  value.  Camp- 
bell V.  Metropolitan  Street  Railroad  Com- 
pany, 82  Ga.  320,  9  S.  B.  1078;  City  of  Au- 
gusta V.  Scbrameck,  96  Ga.  426.  23  S.  E. 
400,  61  Am.  St.  Rep.  146;  AUanta  Railway 
Company  v.  McKnIght,  125  Ga.  329,  54  S. 
E.  148  (3). 

The  sixth  and  seventh  grounds  are  fully 
covered  by  the  first  part  of  this  opinlou. 
These  grounds  embody  requests  to  charge  the 
principle  of  law  as  therein  contended  by  the 
city. 

3.  The  eighth  ground  assigns  error  in  the 
failure  of  the  court  to  charge  the  jury  that 
any  increased  value  resulting  from  the  im- 
provements should  be  set  off  against  the  dam- 
age proved.  While  the  court  did  not  ex- 
pressly charge  this  well-established  rule  of 
law,  yet  the  charge  was  so  apt  and  clear  as 
to  the  damage  that  plaintiffs  were  entitled 
to  recover  that  we  do  not  think  the  Jury  could 
have  been  at  all  confused,  or  have  failed  to 
understand  the  correct  measure  of  damage. 
The  Jury  could  not  arrive  at  the  market 
value  without  taking  Into  consideration  both 
consequential  damage  and  consequential  ec- 
bancement,  balancing  the  one  against  the 
other,  thus  determining  if  there  was  in  fact 
any  real  damage.  But  there  was  no  request 
made  to  charge  more  specifically  on  this  sub- 
ject 

In  our  opinion  the  law  governing  the  facts 
of  the  case  was  fully,  fairly,  and  aptly  sub- 
mitted to  the  Jury.  No  error  was  committed 
during  the  trial,  and  the  evidence  amply  soi^ 
ports  the  verdict. 

Judgment  affirmed. 


ATLANTIC  &  B.  RT.  CO.  v.  SMITH.    (No. 

376.) 
(Court  of  Appeals  of  Georgia.    Aug.  10.  1907.) 
1.  Railroads  — KiLLiNQ     Stock  —  Isstbuc- 

TIONS. 

In  a  suit  against  a  railroad  company  for 
killing  Stock,  the  court  instructed  the  jury  as 
{ollows:  "If  you  believe  from  the  evidence  in 
the  case,  and  from  all  the  facts  and  surroandinj; 
circumstances,  that  the  defendant  did  use  all 
the  means  he  possibly  could,  or  such  as  the  law 
requires,  if  you  believe  that  he'  used  all  dili- 
gence in  bis  power  to  keep  from  killing  the 
mule,  it  would  be  your  duty  to  find  for  the 
defendant."  The  court  immediately  corrected 
the  error  complained  of  li^  this  charge,  as  foi- 
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lows:  "Now,  what  I  aaid  about  all  dilisence 
just  now  I  correct  that  to  this  extent:  Exer- 
cise all  reasonable  care  and  diligence  (that  is, 
the  class  of  diligence  required  in  the  matter  of 
stock),  all  ordinary  and  reasonable  care  and 
diligence  (that  is,  the  class  reqaired),"  Held, 
that  the  error  was  sufficiently  cured  and  ren- 
dered harmless.  Especially  is  this  true  when 
in  the  body  of  the  charge  the  court  gave  to  the 
jury  section  2321  of  the  Civil  Code  of  1895,  and 
specifically  instructed  them  that  the  diligence 
required  of  railroads  to  prevent  the  killing  of 
Etock  was  ss  laid  down  in  said  section.  Savan- 
nah Railway  Co.  v.  Hatcher,  45  S.  E.  2.39,  118 
Ga.  273 ;  Morrison  v.  Dickey,  46  S.  E.  863,  119 
Ga.  701 ;  East  Tenn.  R.  Co.  v.  Miller,  22  8.  B. 
r«.  95  Ga.  73a 

2.  TRTAI/— IHSTBTJCTIOMS— NECraSITT     OF     B*- 
QCEST. 

In  the  absence  of  a  written  request  for  the 
court  to  define  to  the  jury  the  meaning  of  the 
words  "ordinary  and  reasonable  care  and  dili- 
Knce."  there  was  no  error  in  the  omission  to 
do  so.  It  is  doubtful  if  any  specific  definition 
would  enlighten  the  jury,  or  make  any  clearer 
the  plain  meaning  of  these  simple  words. 

[Ed.  Note.— For  cases  in  point,  see  CSent  Dig. 
vol.  46.  Trial,  Si  627,  628.] 

3.  Ekrob,  Writ  oii^-Review. 

This  court  again  emphasizes  the  fact  that, 
where  there  is  no  error  of  law,  it  has  no  aa- 
thority  to  disturb  a  verdict  supported  by  any 
evidence.  Neither  has  it  any  inclination  to  do 
so  where  such  verdict  is  approved  by  the  trial 
court, 

fEd.  Note. — For  cases  in  point,  see  C^nt.  Dig. 
vol.  3.  Appeal  and  Error,  SS  3912-3953.] 

(Syllabos  by  the  Conrt.) 

Error  from  City  Court  of  Vienna;  D.  I* 
Henderson,  Judge. 

Action  by  J.  P.  Smith  against  the  Atlantic 
t  Blrminghnm  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AflOrmed. 

Rosser  &  Brandon  and  Cram  &  .Tones  for 
plaintiff  In  error.  George  &  Woodward,  for 
defendant  in  error. 

HILL,  0.  J.    Jadgment  aflBrmed. 


KBNNEDT   ▼.   STATE.    (No.  622.) 
(Court  of  Appeals  of  Georgia.    July  25,  1007.) 

Cbiminat.    Law— Bkvibw  —  Bvidbnck  —  New 

Tbial. 

The  verdict  finding  defendant  guilty,  being 
wholly  without  evidence  to  support  it,  was  con- 
trary to  law,  and  a  new  trial  should  have  been 
granted. 

[Ed.  Note.— 'For  cases  In  point,  see  Ont.  Dig. 
vol.  15,  Criminal  Law,  i  3226.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; (3eo.  T.  Cann,  Judge. 

Rosa  Kennedy  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Edgar  J.  OUver,  Twiggs  &  Oliver,  Jacob 
Gozan,  and  Walter  01  Hartridge,  for  plain- 
tiff In  error.  W.  W.  Osborne,  Sol.  Gen.,  for 
defendant  In  error. 

RUSSBLL,  J.    jQdgment  reversed. 


GARRICK  T.  JONES.    (No.  402.) 
(Conrt  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  E^BOB,  Wbit  or— Quistionb  Ueviewabuc— 
Q1TE8T10N8  OF  Fact. 

In  a  conrt  for  the  correction  of  errors  of 
law,  the  verdict  of  the  jury  is  conclusive  as  to 
issues  of  fact  properly  submitted  to  them.  Three 
well-defined  issues  of  fact  were  involved — con- 
tract, performance,  advances — upon  the  deter- 
mination of  which  depended  the  legal  result  of 
lien  or  no  lien.  The  verdict  established  the 
plaintiff's  evidence  as  the  truth  of  the  case,  and 
is  presumptively  right.  No  reason  appears  why 
the  verdict  and  the  judgment  in  accordance 
therewith  should  be  set  aside,  and  the  motion 
for  new  trial  was  properly  refused. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  3912.] 

2.  Landlord     and    Tenant  —  Renting     on 
Shabes— Title  to  Crops. 

According  to  the  facts  fojnd  by  the  jury 
to  be  true,  the  plaintiff  in  error,  as  landlord, 
was  to  furnish  the  land,  plow  stock,  etc..  and 
the  defendant  in  error  was  to  furnish  the  labor, 
and  the  crop  was  to  be  equally  divided.  The  re- 
lation of  landlord  and  "cropper"  existed,  which 
is  merely  a  mode  of  paying  a  laborer  wages  for 
his  labor,  and  he  has  no  title  to  any  part  of 
the  crop  until  the  rent  and  advances  are  paid. 
It  was  undisputed  that  the  landlord  was  in  con- 
trol and  had  received  all  of  the  crop  that  had 
been  gathered  up  to  the  foreclosure  of  the  labor- 
er's special  lien;  and  the  jury  found,  as  author- 
ized by  the  evidence,  that  the  portion  of  the  crop 
taken  by  the  landlord  was  more  than  enough  to 
pay  the  rent  and  all  the  advance.-;,  and  that  the 
cropper  was  entitled  to  foreclose  his  special  lien 
on  the  remainder.  The  right  of  the  jury  to  pre- 
fer this  evidence  cannot  be  questioned,  and  it  is 
equally  well  settled  that,  after  the  payment  of 
the  rent  and  all  advances,  a  cropper  is  entitled 
to  foreclose  his  special  laborer's  lien  for  the  bal- 
ance due.  McElmurray  v.  Turner,  12  S.  E.  359, 
86  Ga.  215. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  S  1355.] 

3.  Aobiculturi>— Liens  oa  Cbops. 

If  a  landlord  has  no  property  upon  which 
a  laborer's  general  lien  may  be  foreclosed,  a 
cropper  is  not  required  to  wait  to  foreclose  his 
special  laborer's  lien  until  the  entire  crop  has 
been  delivered  to  the  landlord  and  by  him  dis- 
posed of.  Theoretical  satisfaction  is  not  the 
equivalent  of  actual  relief.  The  rent  and  ad- 
vances made  to  aid  in  making  the  crop  must, 
from  the  nature  of  the  case,  be  first  paid,  but 
the  agreement  to  pay  the  cropper  part  of  the 
crop  as  his  wages  is  as  much  a  part  of  the  con- 
tract 

4.  Save. 

Delivery  of  the  landlord's  share  of  the  crop 
by  the  cropper,  and  payment  by  such  cropper 
for  all  advances,  is  full  performance  of  the 
contract  upon  his  part,  aud  will  entitle  such 
cropper  to  foreclose  his  lien  as  a  laborer,  ei- 
ther upon  the  remainder  of  the  crop  or  upon 
the  property  of  the  landlord  generally. 
(Syllabus  by  the  Ojurt) 

Error  from  City  Court  of  Stateaboro;  J. 
F.  Brannen,  Judge. 

Action  between  John  Garrick  and  E.  J. 
Jones.  From  the  Judgment,  Garrick  brings 
error.     Affirmed. 

A.  M.  Deal  and  Fred  Lanier,  for  plaintiff 
In  erron  R.  L.  Moore,  for  defendant  in  er- 
ror. 


RUSSELL.  J. 


Judgment  affirmed. 
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COTHRAN  T.   STATE.    (No.  68B.) 
{Court  of  Appeals  of  Georgia.    Ang.  8,  1907.) 

1.  CsnaNAi.  lAw— Cbedibiutt  of  Witnkss- 
E8 — QuEanoN  fob  Jubt. 

The  credibility  of  the  witnesses  ia  exclusive- 
ly a  matter  for  the  Jury. 

[Ed.  Note.— 'For  cases  in  point  see  Cent.  Dig. 
VOL  14,  Criminal  I*w,  St  1719-1721.] 

2.  Same. 

Although  one  witness  for  the  state  whose 
testimony  supports  the  verdict  may  have  been 
attacked  by  impeaching  testimony,  and  several 
witnesses  to  the  difficulty  charged  this  one  wit- 
ness with  bein^  the  actual  perpetrator  of  the 
crime,  yet  the  3nry  had  the  right  to  accept  his 
testimony  as  the  truth  of  the  case;  and  this 
court  will  not  disturb  the  verdict  where  no  er- 
ror of  law  was  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  15,  Criminal  Law,  H  3076,  8077.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  Coon- 
ty;  Moses  Wright,  Judge. 

joe  Cothran  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  M.  Henry,  for  plaintiff  In  error.  W.  H. 
Bunls,  SoL  Oen.,  for  the  State. 

TTTT.T^  O.  J.    Judgment  affirmed. 


COOPER  V.  STATE.    (No.  696.) 

(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

Cbiminai,  Law— AppeaI/— Review. 

Although  the  evidence  is  weak  and  circum- 
stantial only,  yet  there  l>eing  some  evidence  to 
support  the  verdict,  this  court  has  no  power  to 
set  it  aside. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  15,  Criminal  Law,  i  3076.] 

(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Warren  (boun- 
ty;    H.  M.  Holden,  Judge. 

Felix  Cooper  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

L.  R.  Massengale,  for  plalntlfT  in  error. 
David  W.  Meadow,  SoL  Oen.,  for  the  State. 

POWELL,  J.     Judgment  affirmed. 


ROBBERSON  v.  STATa    (No.  609.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

OtlHlNAL  Law  —  EWlDBNCE  —  IWBTBUCTIOKS  — 

Requests. 

The  evidence  authorized  the  verdict,  and, 
taken  in  its  entirety,  plainly  shows  that  the 
crime  was  committed  within  the  statute  of  limi- 
tations. There  being  no  evidence  other  than  de- 
fendant's statement  upon  which  to  base  the  as- 
signment of  error  in  regard  to  the  failure  of  the 
court  to  charge  certain  principles,  the  jud^ent 
will  not  be  reversed  on  account  of  such  failure; 
It  not  appearing  that  any  request  so  to  charge 
was  made  in  writing. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  2007.] 

(Syllabus  by  the  Court) 


Error  from  City  Cionrt  of  Sylvester;  Frank 
Park,  Judge. 

Mary  Bobberson  was  convicted  of  crlme^ 
and  brings  error.    Affirmed. 

L.  D.  Paasmore,  for  plaintiff  In  error.  J. 
EL  Tipton,  Sol.,  for  the  State. 

POWELL,  3.    Judgment  affirmed. 


McDUFFlB  V.  STATa    (No.  673.) 
(Ctourt  of  Appeals  of  Georgta.   July  25,  1907.) 

1.  CannNAL  Law— New  TbiaIt-Newlt  Dis- 
covEBED  Evidence. 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  not  favored  by 
the  courts,  and  it  should  clearly  appear  that  the 
evidence  newly  discovered  is  of  such  a  charac- 
ter as  to  probably  change  the  result  upon  anoth- 
er trial. 

[Eid.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2335.] 

2.  Same. 

Where  the  newly  discovered  evidence  was 
that  of  a  boy  only  seven  years  of  age,  whose 
father  and  others,  in  counter  affidavits  filed  to 
the  motion,  stated  be  was  immature  intellectual- 
ly and  physically,  and  did  not  understand  the 
nature  of  an  oath,  and  where  it  also  appeared 
in  the  counter  showing  that  the  said  boy  witness 
had  stated  on  examination  that  he  did  not  under- 
stand the  nature  and  obligation  of  an  oath,  and 
where  it  was  further  made  to  appear  by  counter 
affidavits  that  the  alleged  newly  discovered  evi- 
dence of  the  boy  witness  was  probably  untrue, 
this  court  will  not  interfere  with  the  judgment 
of  the  trial  court  in  refusing  to  grant  a  new 
trial  on  this  ground. 

[Ed.  Note.— For  cases  in  point  see  C!ent  Dig. 
vol.  15,  Criminal  Law,  §  2335.] 

3.  Same— Review. 

No  error  of  law  is  complained  of,  and  the 
verdict  was  fully  warranted  oy  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Wilcox  Coun- 
ty;  U.  V.  Whipple,  Judge. 

J.  D.  McDuffle  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

E.  H.  Williams,  for  plaintiff  In  error.  B. 
D.  Graham,  SoL  Gen.,  for  the  Stat& 

HILLk  C  J.    Judgment  affirmed. 


SUTTON  v.  STATE.    (No.  614.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  (TBiinnAL  Law— Appeai/— Evidence. 

The  evidence  demanded  the  verdict 

2.  Sake— Habuucss  Ebbob. 

While  it  would  have  been  erroneous  to  ask 
the  question,  "Have  you  stated  all  you  wish  to 
say  about  selling  the  liquor?"  had  the  case  been 
on  trial  before  the  jury,  the  question,  even  m 
intimating  an  opinion,  was  not  prejudicial  to 
the  defendant  who  was  on  trial  before  the  judge 
without  a  jury. 

3.  Same— Statement  by  Accused. 

Where  a  defendant  is  making  his  statement 
in  a  criminal  case  in  which  the  jud^e  is  pre- 
siding without  the  intervention  of  a  jury,  it  is 
not  error  for  the  court  to  intervene  and  curtail 
a  rambling  statement  as  to  matters  irrelevant  to 
the  case,  after  the  defendant  has  assflrtied  that 


the  defendant  has  asaprted 
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be  haa  said  all  be  desires  to  nr  with  reference 
to  the  offense  he  is  alleged  to  nave  oommltted, 
and  has  fully  denied  all  connection  with  the  al- 
leged offense. 

(Ed.  Note.--For  cases  in  point  ses  Cent.  Di(. 
TOL  14,  Criminal  Law,  {  1589.] 

(SyllabDs  by  the  Court) 

Error  from  Cltj  Coort  of  Abbeville;  D. 
B.  Nicbolson,  Jndge. 

George  Sutton  was  convicted  of  the  Illegal 
sale  of  Intoxlcattng  liquors,  and  brings  error. 
Afflrmed. 

•  C  C  Curry  and  E.  H.  WilUama,  for  plain- 
tur  in  error.  M.  B.  Cannon,  SoL,  for  tlie 
State. 

BUSSBLIi,  X    Judgment  afBrmed. 


BUBRIS  T.  STATE.    (No.  620.) 
(Conrt  of  Appeals  of  Georgia.   July  25.  1907.) 

1.  HomOIOB— A88A1TI.T  WITH  IRTBNT  TO  MUB" 
DEB — iNBTKnCTIONB. 

While  it  is  necessary,  in  order  to  sustain  a 
verdict  of  ^ilty  of  assault  with  intent  to  mur- 
der, that  toe  evidence  shonld  show  such  a  case 
that  if  death  had  ensued  from  the  assault  the 
defendant  would  be  guilty  of  murder,  yet  it  is 
error  for  the  conrt  to  instruct  the  jury  that,  if 
the  defendant  made  an  assault  with  a  weapon 
likely  to  produce  death  under  such  circumstances 
as  would  have  made  him  guilty  of  murder  had 
death  ensued,  he  would  be  guilty  of  the  offense  of 
assault  with  intent  to  murder.  Smith  t.  State, 
52  Ga.  88 ;  Najaper  v.  State,  51  S.  E.  592,  123 
Ga.  571,  and  citations;  Adams  v.  State,  53  S. 
E.  804,  125  Ga.  11 ;  Shockley  v.  State,  64  S.  E. 
692,  125  Ga.  778;  Dnncan  v.  State,  58  S.  E. 
248,  1  Ga.  App.  118,  and  citations. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  i  118.] 

2.  Samx. 

It  is  error  to  charge  the  jury  in  a  ease 
where  the  defendant  has  cut  the  prosecutor  with 
a  knife  that  the  defendant  would  be  guilty  of 
the  statutory  offense  of  stabbing  if  the  cutting 
was  done  under  such  circumstances  as  that  it 
would  have  been  voluntary  manslaughter  if 
death  bad  ensued. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Conrt,  Jobnson  Coun- 
ty;  B.  T.  Rawllngs,  Judge. 

Jeny  Burris  was  convicted  of  asaault  with 
intent  to  murder,  and  brings  error.  Re- 
versed. 

El.  L.  Stephens,  for  plaintiff  in  error.  Al- 
fred Herrington,  SoL  Gen.,  and  W.  W.  Lar- 
sen,  for  the  State. 

POWELIi,  J.  1.  The  first  headnote  re- 
quires no  elaboration.  An  examination  of 
the  anthorlties  cited  will  show,  not  only  the 
existence  of  the  rule,  but  also  the  sound 
reasons  upon  which  it  is  established. 

2.  While  Chief  Justice  Jackson,  In  his  dis- 
senting opinion  in  Baldwbi  v.  State,  75  Ga. 
4S9,  expresses  it  as  bis  view  of  the  law,  in 
cases  of  cutting  with  a  knife,  that  when,  if 
the  offender  had  killed,  it  would  have  been 
manslaughter,  the  offense  Is  stabbing,  yet 
the  majority  opinion  In  that  case,  declaring 
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that  since  the  amendment  to  the  stAhblng 
act  the  circumstances  of  justification  are  for 
the  jury  In  each  case,  has  not  been  ques- 
tioned by  the  Supreme  Court  in  later  rulings, 
and  has  been  expressly  followed  by  this  court 
in  Edmundaon  v.  State,  1  Ga.  App.  116,  57 
&  B.  947.  While  such  a  cutting  cannot  be 
assault  with  Intent  to  murder,  and  cannot 
be  any  offense  higher  than  that  of  stabbing, 
It  is  not  necessarily  the  latter  offense.  See 
Napper  v.  State,  123  Ga.  572,  61  S.  E.  592. 
A  knife  is  not  necessarily  a  deadly  weapon. 
Paschal  v.  State,  125  Ga.  279,  54  S.  B.  172. 
The  law  Infers  no  intention  to  kill  from  the 
fact  of  the  cutting,  unless  death  actually 
ensues.  A  distinction  must  be  kept  in  mind 
between  those  cases  In  which  the  jury  find 
that  the  purpose  of  the  defendant  was  to 
take  the  life  of  the  person  assaulted  and 
those  In  which  this  fact  does  not  appear  to 
their  satisfaction.  In  cases  where  the  de- 
fendant has  cut  with  a  knife,  or  other  sharp 
instrument  If  the  cutting  was  done  with  the 
specific  Intention  of  killing  the  person,  cut, 
the  offense  Is  assault  with  Intent  to  murder, 
If  the  cutting  was  done  under  such  circum- 
stances that,  if  death  had  ensued,  the  homi- 
cide would  have  been  murder,  and  in  that 
event  only.  Also  where  the  cutting  has  been 
done  by  the  defendant  with  the  intention  of 
killing  the  person  cut  if  the  cutting  was  done 
under  circumstances  that,  if  death  had  result- 
ed, the  homicide  would  have  been  voluntary 
manslaughter,  the  defendant  would  not  be 
guilty  of  assault  with  intent  to  murder,  but 
would  be  guilty  of  the  statutory  offense  of 
stabbing.  Although  the  cutting  may  have 
been  done  by  the  defendant  with  the  Inten- 
tion of  killing  the  prosecutor,  yet  if  It  was 
done  under  such  circumstances  that.  If  death 
had  resulted,  the  homicide  would  have  been 
justifiable  by  reason  of  being  committed  In 
self-defense  or  under  circumstances  of  justi- 
fication, the  defendant  would  be  guilty  of  no 
offense.  These  rules  only  apply  In  the  event 
that  the  cutting  was  done  with  deadly  in- 
tent with  the  intent  to  kill }  and  this  Intent 
is  a  specific  fact  to  be  proved  in  each  case, 
though  it  may  be  inferred  by  the  jury  from 
the  facts  and  circumstances  of  the  case.  If 
the  cutting  by  the  defendant  was  not  ac- 
companied with  any  Intention  of  killing  the 
person  cut,  the  defendant  Is  not  guilty  of 
any  higher  offense  than  that  of  stabbing,  and 
his  guilt  or  Innocence  of  that  offense  Is  to 
be  determined  by  the  question  whether  the 
cutting  was  done  in  self-defense  or  under 
other  circumstances  of  justiflcatloni  Wheth- 
er the  stabbing  is  justifiable  or  not  Is  to  be 
determined  by  the  jury  in  each  case  in  light 
of  the  nature  and  extent  of  the  cutting,  the 
character  of  the  weapon  used,  the  provoca- 
tion, if  any,  offered  by  the  person  cut  and 
all  the  other  circumstances.  While  oppro- 
brious language  alone  will  not  justify  a 
stabbing  (see  Ward  v.  State,  56  Ga.  409),  yet 
a  slight  cutting  not  intended  tp  be  deadly 
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may  be  Justified  by  an  assault  or  other  provo- 
cation offered  by  the  person  cut,  too  slight 
to  Justify  a  homicide  or  a  deadly  assault 
with  a  knife  or  similar  weapon. 
Judgment  reversed. 


YANCEY  T.  STATE.    (No.  567.) 
(Court  of  Appeals  of  Georgia.    July  25,  190T.) 

1.  C!biiunal  Law— Appea.1/— Review. 

There  being  gome  evidence  to  support  the 
verdict,  the  same  will  not  be  set  aside,  tliough 
evidence  may  have  been  introduced  tending  to 
impeach  the  state's  chief  witness.  Plummer  v. 
State,  57  S.  E.  969,  1  Ga.  App.  507. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  ;§  3076,  3077.] 

2.  IHTOXICATTNG  LiQUOBS— INSTRUCTIONS. 

In  a  county  where  the  sale  of  intoxicating 
liquor  is  prohibited  by  law,  it  is  not  error  for 
the  court  to  state  directly  to  the  Jury  that  such 
Is  the  case,  instead  of  reading  them  the  statute. 
8.  Sake. 

No  reversible  error  is  found  in  the  record. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester ;  Frank 
Park,  Judge. 

Lee  Yancey  was  convicted  of  the  sale  of 
Intoxicating  llqaors,  and  brings  error.  Af- 
firmed. 

J.  J.  Forehand  and  T.  R.  Perry,  for  plains 
tiff  in  eetoT.   J.  H.  Tipton,  Sol.,  for  the  Stat& 

POWELL^  J.    Judgment  affirmed. 


HcCONNELIi  V.  STATE.    (No.  618.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  Disobdeblt  House  —  Btiderok  —  Rkpcta- 

XION. 

"Reputation  of  a  house  being  kept  and 
maintained  as  a  lewd  house  is  admissible  evi- 
dence" on  the  trial  of  a  person  charged  with 
said  offense.  Such  evidence  of  itself,  and  wholly 
uncorroborated,  is  not  sufficient  evidence  to  sup- 
port a  conviction  for  said  offense. 

[Ed.  Note.-~For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Disorderly  House,  {1  22,  29.] 

2.  Saue. 

There  were  other  facts  and  drcumstances  in 
evidence  in  this  case  warranting  the  jury  in  con- 
cluding that  the  general  reputation  of  toe  house 
for  lewdness  was  in  fact  its  real  character ;  and, 
there  being  no  material  error  of  law,  the  Judg- 
ment refusing  a  new  trial  is  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Disorderly  House,  §|  26-29.] 

(Syllabus  by  the  Court) 

Eicror  from  Superior  Court,  Chatham  Coun- 
ty ;  Geo.  T.  Cann,  Judge. 

Lizzie  McConnell  was  convicted  of  keeping 
a  disorderly  house^  and  brings  error.  Affirm- 
ed. 

Jacob  Gazan  and  O'Connor,  O'Byme  & 
Hartrldge,  for  plaintiff  tn  error.  W.  W.  Os- 
borne, Sol.  Gen.,  for  the  State. 

HILL,  C.  J.  Lizzie  McConnell  was  con- 
victed of  the  offense  of  keeping  a  lewd  house. 


Her  motion  for  a  new  trial  was  overruled,  i 
and  she  brings  the  case  to  this  court  The 
principal  ground  of  error  assigned  is  that  the 
verdict  Is  without  any  evidence  to  support  It 
and  therefore  contrary  to  law.  To  determine 
this  question.  It  is  necessary  to  consider  the  i 
evidence  for  the  state,  which,  briefly  stated, 
is  as  follows:  The  defendant  was  a  negro 
woman  living  in  a  house  containing  nine 
rooms,  mostly  bedrooms,  located  in  what 
might  be  called  the  "tenderloin"  district  of 
Savannah.  Living  In  the  house  with  her  was 
her  son  and  one  negro  girl  attendant  It  watf 
proved  by  several  police  officers  In  the  city 
that  the  general  reputation  of  the  house  was 
that  of  an  assignation  or  lewd  house,  and 
such  had  been  Its  general  reputation  for  sev- 
eral years.  A  short  time  prior  to  the  arrest 
of  the  defendant  for  keeping  a  lewd  house.  It 
was  shown  that  she  had  rented  a  room  in 
her  house  to  a  young  white  woman,  who  was 
brought  there  at  midnight  tn  a  hack  by  a 
white  man,  and  that  while  this  woman  was 
In  the  bouse,  an  abortion  was  performed  upon 
her,  from  the  effects  of  which  she  died. 
When  the  officers  arrested  the  defendant, 
they  found  In  her  house  a  white  woman  lock- 
ed in  a  room  upstairs.  In  a  street  dress,  with 
her  hat  off,  who  gave  them  a  fictitious  name 
and  address.  Ttie  defendant  in  her  statement 
to  the  Jury  admitted  that  she  had  rented  the 
house  in  question  for  the  purposes  of  keeping  ' 
It  as  a  lewd  house  some  three  or  four  years 
before  her  indictment,  but  stated  that  she 
had  not  kept  it  for  such  unlawful  purpose 
for  three  or  four  years ;  that  she  had  discon- 
tinued keeping  it  since  said  time  for  improp- 
er purposes,  and  lived  there  with  her  son 
and  his  wife  and  child  until  the  death  of  the 
wife  and  child,  and  had  continued  to  live 
there  with  her  son  until  the  present  time. 
She  stated  that  she  owned  the  house  and 
would  have  sold  It,  but  could  not  get  any 
price  for  it ;  that  she  made  her  living  In  the 
summertime  by  selling  watermelons,  and  In 
the  wintertime  selling  wood  from  a  wood- 
yard,  and  from  operating  public  hacks.  It  was 
also  shown  by  the  evidence  that  white  men 
and  white  women  frequented  said  house.  We 
will,  first  consider  the  special  assignments  of 
error. 

1.  The  court  permitted  Murphy,  a  witness 
for  the  state,  to  testify,  over  the  objection  of 
defendant,  that  he  had,  In  his  capacity  as  a 
policeman,  visited  the  residence  of  .the  de- 
fendant about  two  months  prior  to  the  date 
of  his  testimony,  while  he  was  investigating 
"that  abortion  case,"  meaning  the  case  in 
which  it  was  alleged  that  the  young  white 
woman  had  had  a  criminal  operation  per- 
formed upon  her  In  the  house  of  the  defend- 
ant from  the  effects  of  which  she  had  died. 
It  was  insisted  that  this  testimony  was  irrele- 
vant and  Inadmissible,  for  the  reason  that,  if 
an  abortion  had  been  committed  In  the  house 
of  the  defendant  such  fact  was  no  proof  that 
she  kept  and  maintained  a  lewd  house,  and 
that  the  purpose  or  motlve-of  the  witness  In 
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Ttslting  the  bouse  of  tbe  defendant  was 
fartber  Irrelevant  as  not  being  In  line  with 
tbe  alleged  purpose  for  which  the  defendant 
kept  and  maintained  the  house,  and  that  such 
testimony  tended  to  confuse  the  mlnda  of  the 
Jnry,  and  mislead  and  prejudice  them  against 
tbe  defendant  The  court,  in  admitting  this 
testimony.  Instructed  the  Jury  that  they  were 
not  to  consider  the  evidence  in  reference  to 
any  alleged  abortion.  We  think  the  fact  that 
a  young  white  woman,  presumptively  of  im- 
moral character,  had  been  an  Inmate  of  said 
bouse,  was  a  circumstance,  its  weight  to  be 
determined  by  the  Jury,  Illustrating  tbe  char- 
acter of  the  house. 

2.  It  Is  insisted  that  the  court  erred  In  per- 
mitting this  same  witness  to  testify  for  tbe 
state,  over  the  objection  of  the  defendant, 
tbat  defendant  had  stated  to  him  that  she 
had  rented  a  room  In  her  bouse  to  a  white 
woman  about  two  weeks  prior  to  the  visit 
of  the  police  officer,  it  being  urged  that  this 
testimony  was  irrelevant,  unless  the  state 
could  show  also  tbat  the  reputation  of  the 
woman  to  whom  the  room  was  rented  was 
tbat  of  nnchastlty,  or  that  the  purpose  ot 
renting  tbe  room  to  her  was  for  prostitution, 
or  that  tbe  woman  committed  an  act  of  pros- 
titution In  tbe  house ;  It  being  contended  that 
tbe  mere  renting  of  the  room  in  the  house  to 
tbe  woman,  without  proof  of  more,  was  not 
competent  evidence  on  the  charge  of  keeping 
and  maintaining  a  lewd  bouse.  This  admis- 
lion  of  the  defendant  was  relevant  testimony 
in  connection  with  the  circumstances  that  the 
woman  in  question  was  a  white  woman  who 
bad  been  brought  to  the  bouse  at  midnight  by 
a  white  man,  who  was  not  her  husband  or  re- 
lated to  her,  and  that  while  in  the  house  this 
woman  bad  performed  upon  her  an  abortion. 

3.  It  was  said  that  the  court  erred  In  per- 
mitting a  police  officer  as  a  witness  for  the 
rtate  to  testify,  over  the  objection  of  defend- 
ant, that  tbe  woman  to  whom  tbe  room  had 
been  rented,  and  upon  whom  tbe  criminal 
abortion  bad  been  committed,  was  not  then 
In  life,  it  being  insisted  that  this  testimony 
was  calculated  to  mislead  tbe  Jury,  and  to 
prejudice  their  minds  against  tbe  defendant 
Tbe  court.  In  admitting  the  testimony,  stated 
to  the  Jury  that  he  did  so  for  the  sole  pur- 
pose of  explaining  why  the  state  did  not  pro- 
duce her  as  a  witness,  It  having  already  been 
shown  by  tbe  testimony  that  defendant  had 
rented  tbls  white  woman  a  room  in  the 
bouse.  Tbe  further  fact  tbat  tbe  woman 
was  dead  could  not  have  been  hurtful  to  the 
defendant 

4.  Counsel  for  the  defendant  offered  to 
prove  by  two  of  the  state's  witnesses  that, 
when  tbey  went  to  the  defendant's  house  to 
make  the  arrest,  they  found  a  white  woman 
in  a  bedroom  upstairs,  who  stated  to  them 
tbe  purpose  of  her  yisit  to  said  house,  and 
the  reason  for  ber  presence  therein;  she 
stating  then  and  there  to  these  officers  tbat 
sbe  had  entered  the  house  t6r  the  purpose  of 
finding  a  dressmaker,  thinking  that  a  dress- 


maker was  located  therein,  and  tbat,  seeing 
the  officers  coming  In,  she  bad  become  fright- 
ened and  fled  upstairs;  that  she  was  a  re- 
spectable lady,  and  was  not  in  said  house 
for  the  purpose  of  lewdness.  In  view  of  the 
fact  that  In  tbe  same  conversation  this  wo- 
man bad  given  to  the  officers  a  name  and  ad- 
dress which  was  found  to  be  fictitious,  which 
facts  were  allowed  to  be  shown  In  behalf  of 
the  state,  we  think  all  of  this  conversation 
should  have  been  admitted  to  the  Jury.  We 
do  not  think,  however,  that  the  refusal  to 
'  admit  it  was  such  harmful  error  as  to  de- 
mand a  new  trial. 

5.  But  tbe  main  point  relied  upon  by  coun- 
sel for  plaintiff  In  error,  and  presented  to 
this  court  with  much  foroe^  Is  that  there  was 
no  legal  evidence  submitted  to  the  Jury  upon 
which  a  verdict  of  guilty  of  the  crime  char- 
ged could  have  been  based.  It  is  urged  that 
there  is  not  in  tbe  testimony  of  any  witness 
a  single  fact  based  upon  bis  own  knowledge 
to  prove  the  offense  charged,  to  wit,  that  of 
maintaining  and  keeping  a  lewd  house.  It 
is  Insisted  that  the  testimony  given  by  tbe 
police  officers  tbat  the  defendant  maintained 
and  kept  a  house  having  the  reputation  of 
being  a  lewd  bouse  furnishes  no  evidence  to 
support  a  conviction,  and  was  Inadmissible. 
The  Supreme  Court,  In  Hogan  v.  State,  76 
Oa.  82,  held  that  the  reputation  of  a  bouse 
being  kept  and  maintained  as  a  lewd  house 
was  admissible  evidence  on  the  trial  of  a  per- 
son charged  with  keeping  and  maintaining 
a  lewd  honse.  It  is  insisted  by  learned  coun- 
sel that  this  ruling  Is  unsound  and  contrary 
to  decisions  of  many  courts  of  last  resort  on 
the  same  subject;  and  we  are  asked  to  cer- 
tify this  question  to  the  Supreme  Court  for 
the  purpose  of  having  this  decision  reviewed. 
It  is  said  that  tbls  evidence  Is  admissible 
only  where  the  statute  makes  It  an  offense  to 
keep  and  maintain  a  house  of  ill  fame.  We 
think  the  words  "ill  fame"  are  used  In 
these  statutes  as  synonymous  with  the  word 
"lewd,"  both  meaning  a  bouse  kept  for  tbe 
purpose  of  permitting  the  practice  of  forni- 
cation and  adultery  therein.  We  cannot  think 
that  It  was  Intended  to  create  a  substan- 
tive offense  In  keeping  a  house  which,  justly 
or  unjustly,  had  the  reputation  of  being  a 
house  of  ill  fame.  The  offense  must  be  the 
keeping  of  a  bouse  which  was  In  fact,  and 
not  merely  In  name,  a  house  for  the  prac- 
tice of  immorality.  But  we  do  not  think  It 
necessary  to  extend  this  discussion.  We  do 
not  think  tbe  Supreme  Court  in  the  decision 
supra  Intended  to  hold  that  general  reputa- 
tion of  a  house  of  itself  alone  and  uncorrobo- 
rated was  sufficient  evidence  to  prove  the 
offense,  but  that  it  was  admissible  as  a  cir- 
cumstance tending  to  prove  the  fact,  and, 
in  connection  with  other  facts  and  circum- 
stances, might  be  sufficient  to  prove  the  ex- 
istence of  the  offense.  Construing  the  deci- 
sion with  this  limitation,  we  see  no  reason 
to  doubt  its  soundness,  or  to  certify  tbe  ques- 
tion to  the  Supreme  Court  for  review.  QlQ 
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Without  going  Into  a  consideration  of  the 
evidence,  we  content  ourselves  with  the  state- 
ment that  there  were  other  facts  and  cir- 
cumstances proved,  along  with  the  general 
reputation  of  the  house,  which  warranted  the 
verdict  of  the  Jury.  What  might  be  called 
the  general  complexion  of  the  place  had  the 
appearance  of  lewdness,  and  there  were  sev- 
eral leprous  spots  in  this  complexion  which 
strongly  {Minted  to  the  existence  of  immoral- 
ity. This  court  cannot  say  that  there  was 
no  evidence  to  support  the  verdict,  or  that 
the  trial  court  abused  its  discretion  In  re- 
fusing to  grant  a  new  trial. 

Judgment  affirmed. 


BEEVES    V.    STATE.    (No.    (599.) 
<Court  of  Appeals  of  Georgia.    July  25,  1907.) 

HOMICIOK  —  EVIDCNCK  —  VOI.UNTA£T     MAR- 
SLAUOHTEB. 

A  verdict  of  voluntary  manslaughter  will 
not  be  sustained  as  against  the  exception  that 
the  same  is  wJtbont  evidence  to  support  it,  when 
the  testimony  of  the  witness  and  the  statement 
of  the  defendant  present  only  the  issue  whether 
the  defendant  was  guilty  of  murder  or  was  Jus- 
tifiable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  Si  3074.  3084.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Meriwether 
County;   B.  W.  Freeman,  Judge. 

Jack  Reeves  was  convicted  of  voluntary 
manslaughter,  and  brings  error.     Reversed. 

W.  R.  Jones  and  Hill  &  Culpepper,  for 
plaintiff  In  error.  J.  B.  Terrell,  Sol.  (Sen., 
for  the  State. 

POWELL,  J.  This  court  is  very  slow  to 
set  aside  the  verdict  of  a  Jury,  approved  by 
the  trial  Judge,  on  the  ground  that  there 
is  no  evidence  to  support  It;  but  in  this 
case  there  Is  not  the  slightest  scintilla  of 
evidence  upon  which  the  verdict  rendered 
can  legally  rest  The  defendant  was  indict- 
ed for  murder,  and  found  guilty  of  volun- 
tary manslaughter.  If  the  Jury  had  believed 
the  testimony  of  the  state's  witness,  and 
the  dying  declarations  of  the  deceased  as  de- 
tailed by  his  wife,  a  verdict  of  guilty  of 
murder  would  have  been  authorized;  for, 
according  to  this  version  of  the  case,  the 
defendant  committed  nothing  less  serious 
than  a  malicious,  unjustifiable,  unmitigated 
homicide.  But  by  their  verdict  the  Jury 
found  that  the  defendant  was  not  guilty  of 
this  offense,  and,  for  the  purposes  of  the 
trial  under  review,  acquitted  him  thereof. 
The  testimony  by  which  a  conviction  of  mur- 
der would  have  been  authorized  having  been 
eliminated,  the  remainder  of  the  evidence  In 
the  case  shows  a  perfect  case  of  Justifiable 
homldde.  There  was  no  evidence  whatever 
of  a  homicide  not  Justifiable,  and  not  mali- 
cious, but  provoked  by  an  assault  or  other 
equivalent  circumstances  to  Justify  the  ex- 
citement of  passion ;  that  Is  to  say,  of  a  vol- 


untary manslaughter.  According  to  the 
state's  testimony,  the  defendant  and  the 
deceased  were  walking  along  4n  the  road 
quarreling.  Each  had  a  gun,  but,  withoat 
any  more  provocation  than  mere  words,  the 
defendant  stepped  to  one  side  of  the  road, 
deliberately  raised  his  gun,  and  shot  the  de- 
ceased, who  was  making  no  assault  whatev- 
er on  blm.  After  the  deceased  was  shot  and 
had  fallen  to  the  ground,  he  raised  his  gun. 
and  shot  the  defendant  Of  course,  this 
subsequent  shot  by  the  deceased  could  not 
Justify  or  mitigate  the  defendant's  offense 
already  committed.  According  to  the  de- 
fendant's statement  corroborated  by  his  wit- 
nesses, the  deceased  and  a  companion  made 
a  Joint  quarrel  with  him,  which  he  8ou;;ht 
to  decline  until  the  deceased,  with  the  state- 
ment that  he  was  going  to  shoot  the  defend- 
ant. Jumped  back,  cocked  his  gun,  aimed  it 
and  fired,  the  load  striking  the  defendant 
who,  to  repel  the  attack,  also  fired  his  gun 
simultaneously,  striking  the  deceased  and 
mortally  wounding  him.  If  this  be  the 
truth  of  the  case,  the  killing  was  Justifiable 
homicide.  There  Is  no  theory  of  mutual  com- 
bat on  which  the  verdict  can  be  Justified.  If 
one  draws  a  gun  on  me  and  threatens  fo 
shoot  me,  no  mutual  combat  arises  by  rea- 
son of  the  fact  that  I  take  physical  Issue 
with  him  and  shoot  first,  even  though  I  may 
have  used  approbrlous  words  to  him.  But- 
ler V.  State,  92  Ga.  801,  19  8.  E.  51 ;  Boat- 
wrlgbt  V.  State,  89  Ga.  140,  15  S.  E.  21. 
If  we  segregate  the  testimony,  and  take  so 
much  of  the  defendant's  statement  as  ai!- 
serts  that  the  deceased  and  his  companion 
were  provoking  a  difficulty  with  him,  wheth- 
er at  the  immediate  scene  of  the  difficult? 
or  earlier  in  the  day  (for  there  was  evidence 
of  a  previous  quarrel),  by  words  and  by 
menaces,  and  likewise  take  so  much  of  the 
state's  testimony  as  asserts  that  the  defend- 
ant shot  the  deceased  before  he  had  drawn 
any  weapon,  and  that  the  latter  made  no 
effort  to  shoot  until  after  the  former  had 
mortally  wounded  him,  the  homicide  would 
not  be  manslaughter ;  for,  while  In  some  cases 
words,  threats,  and  menaces  may  be  so  cir- 
cumstanced as  to  operate  to  afford  a  Jagtlfi- 
catlon  for  a  homicide  on  the  theory  of  rea- 
sonable fear,  yet  In  no  case  are  they  sufficient 
to  reduce  the  offense  from  murder  to  man- 
slaughter. Cununlng  v.  State,  99  Ga.  662,  27 
S.  E.  177.  It  is  true,  so  we  find  from  the 
record,  that  over  a  month  before  the  homi- 
cide occurred  the  defendant  and  the  deceased 
bad  bad  a  difilculty.  In  which  the  deceased 
gave  the  defendant  sufllclent  provocation  to 
have  reduced  a  homicide  occurring  on  ac- 
count thereof  from  murder  to  manslaughter; 
but  there  Is  not  the  slightest  suggestion  In 
the  testimony  or  the  statement  of  the  defend- 
ant that  the  homicide  was  the  result  of  or 
was  in  anywise  connected  with  this  previous 
difficulty.  In  fact  from  the  context  It  seems 
manifest  that  tola  testimony  was  used  for 
the  sole  purpose  of  showinsthe  JloJLent  cbar- 
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acter  of  tbe  deceased.  In  fact,  after  a  close, 
careful  scratlny  of  the  record,  we  find  no 
evidence  of  a  T0ltintai7  manBlaughter.  The 
rordlct  was  manlfestlr  a  compromise.  Such 
conqiromlses,  whereby  the  jurors  give  up 
their  deliberate  conTlctlons  and  honest  dlfTer- 
ences  over  the  question  of  the  defendant's 
guilt  of  the  only  crime  In  Issue  under  the 
testimony,  and  compromise  by  convicting  him 
of  another  oSense  of  which  he  is  manifestly 
not  guilty,  is  unlawful,  is  unfair  to  the  state 
and  unfair  to  the  accused.  In  this  connec- 
tion, note  the  typlc  case  of  Beed  v.  State  (No. 
459),  iS8  S.  E.  312.  It  is  true  that  the  court 
gave  the  Jury  instructions  oh  the  law  of  vol- 
nntary  manslaughter,  and  no  exception  la 
taken  thereto.  However,  this  does  not  pre- 
vent the  verdict  being  as  a  matter  of  law 
without  evidence  to  support  it,  and  exertion 
la  tely  taken  on  that  ground. 
Jadgmoit  reversed. 


WIIiUAMS  V.  STATE.    (No.  S26.) 
(Oowrt  of  Appeals  of  Georgia.    July  25,  190T.)  , 

1.  BUBGLABT — DWHXINO    HOUSK— EVIDENOB. 

In  the  absence  of  any  proof  to  the  contrary, 
the  jnry  In  a  burglary  caae  are  antborised  to 
Infer  that  a  bailding  described  as  the  "liome"  of 
the  prosecutor  is  a  dwelling  house. 

2.  Sams— EviDENCB. 

The  evidence  amply  warranted  the  verdict 
rendered,  and  no  reversible  error  of  law  is  a» 
signed. 
(Syllabns  by  the  Court) 

Error  from  Superior  Ciourt,  Chatham  Cotin- 
ty;   Geo.  T.  Cann,  Judge. 

Ctiarles  Williams  was  convicted  of  burg- 
lary, and  brings  error.    Affirmed. 

Gordon  &  Charlton,  for  plaintlfF  in  error. 
W.  W.  Osborne,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  afBrmed. 


BROWN.  V.  STATE.    (No.  612.) 
(Coart  of  Appeals  of  Georgia.     July  2S,  1907.) 

1.  WEAFOHS  — CONOBAIiXD       WBAPORe  — Bvi- 
DEKCK. 

A  person  who  has  a  pistol  in  his  pocket  in 
such  a  manner  that  those  stanSing  in  full 
view  of  the  defendant's  person  cannot  see  it  is 
not  carrying  it  in  that  open  manner  and  fully 
exposed  to  view  contemplated  by  Pen.  Code  1895, 
1341. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  48,  Weapons,  {  9.] 

2  CbimikaIi  Law— Afpkai/— Revicw. 

The  errors  of  law  assigned  are  not  meri- 
torious, and  the  evidence  amply  authorized  the 
verdict. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  l^organ  Coun- 
ty; H.  O.  Lewis,  Judge. 

Sim  Brown  was  convicted  of  carrying  a 
concealed  weapon,  and  brings  error.  Af- 
firmed. 


M.  C.  Few,  for  plaintiff  in  error.  Jos.  B. 
Pottle.  Sol.  Gen.,  and  E.  W.  Butler,  Sol.,  tar 
the  State. 

POWELL,  J.    Judgment  afBrmed. 


SMITH  V.   STATE.    (No.   898.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Criwnai.  Law— Venue— Evidence. 

The  venne  is  a  jurisdictional  fact,  and  a 
conviction  is  unauthorized  unless  the  venne  be 
established  clearly  and  beyond  a  reasonable 
doubt 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  1278.] 

2.  Same— Evidence. 

The  venue,  as  any  other  fact  in  a  case,  may 
be  proved  by  circumstantial  evidence,  as  well  a* 
by  direct  proof,  but  numerous  decisions  of  the 
Supreme  Court,  by  which  the  Court  of  Appeals 
is  bound,  compel  a  holding  that  the  evidence  in 
this  case  does  not  disclose  sufficient  circumstan- 
ces to  adequately  establish  that  the  crime  charg- 
ed was  committed  in  the  county  alleged. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  14,  Criminal  Law.  i  1277.] 

(Syllabus  by  the  Court) 

Error  from  Sui^erior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Jim  Smith  was  convicted  of  crime,  and 
brings  error.    Reversed. 

John  R.  Cooper,  for  plaintUf  in  error.  Wm. 
Bmnson,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  only  question  in  this 
case  is  whether  the  vaiue  Is  sufficiently  prov- 
ed. It  is  insisted  by  plaintiff  in  error  that 
it  is  not  proved  beyond  a  reasonable  doubt, 
and  by  the  state  that  it  is  established  by  cir- 
cumstances. Venue  can  be  proved  by  circum- 
Btantial  evidence,  just  as  any  other  fact  may 
thus  be  establlghed.  Were  the  question  a 
new  one,  and  to  t>e  determined  by  us  as  an 
original  proposition,  we  would  perhaps  bold 
that  the  circumstances  in  this  case  ought  to 
satisfy  a  jury  beyond  any  othM'  reasonable 
conclusion  that  the  car  was  broken  into  in 
the  county  of  Bibb,  and  that  the  jurisdiction 
of  the  court  was  thus  proved,  because  it  ap- 
pears that  the  car  was  left  at  the  Southern 
yard  in  or  near  Macon,  and  this  court  would 
feel  authorized  to  take  judicial  cognizance  of 
the  geographical  extent  of  Bibb  county,  and 
of  the  location  of  the  city  of  Macon  therein. 
But  in  view  of  the  holding  in  Gosha's  Case,  50 
Ga.  36,  and  Moye's  Case,  65  Ga.  764,  we  are 
constrained  to  bold  that  the  venue  in  this 
case  was  not  sufficiently  shown,  and  that  for 
failure  of  proof  of  this  jurisdictional  fact 
the  case  must  be  remanded  for  another  trial. 
In  both  of  those  cases  it  Is  held  that  the  ven- 
ae of  the  crime  must  be  eetabllshed  clearly 
and  beyond  all  reasonable  doubts.  In  Gosha's 
Case  the  proof  was  that  the  crime  was  com- 
mitted within  50  yards  of  a  residence  which 
was  in  Sumter  coimty.  And  In  view  of  the 
locality  in  -\\-liii^b  the  crime  was  committed, 
and  the  nature  of  the  crime,  thj^  would  seem 
Digitized  by  VjOOQIC 


550 


68  SOUTHEASTERN  REPORTER. 


(Ga. 


to  be  sufficient.  But  the  Supreme  Court 
tbongbt  otherwise,  Jackson,  J.,  delivering  the 
unanimous  opinion  of  the  court  In  Moye's 
CJase  the  proof  showed  that  the  crime  was 
committed  In  the  lumber  yard  of  a  Mr.  Sloan 
in  the  city  of  Amerlcus,  and  yet  the  Supreme 
Court  again  held  that  this  was  not  sufficient 
to  prove  that  the  offense  was  committed  In 
Sumter  county.  In  Cooper's  Case,  106  Ga. 
120,  32  S.  B.  23,  the  proof  showed  that  the 
difficulty  occurred  in  front  of  a  certain  store 
In  Iiawrencevllle.  the  county  town,  and  It 
was  again  held  that  the  venue  was  not  suffi- 
ciently proved. 

The  most  that  the  evidence  In  this  case 
shows,  with '  reference  to  the  venue,  is  that 
the  car  alleged  to  have  been  broken  was  left 
In  the  Southern  yard  In  Macon,  and  may 
have  been  broken  Into  there.  Under  the  de- 
cisions above  referred  to  there  was  no  suffi- 
cient proof  that  the  crime,  If  committed  by 
the  defendant,  wag  committed  In  Bibb  coun- 
ty. While  we  are  constrained  to  make  this 
ruling,  we  would  suggest  legislation  to  the 
effect  that  a  new  trial  should  not  foe  required 
to  be  granted  upon  the  ground  that  the  venue 
has  not  been  sufficiently  proved,  unless  the 
point  be  insisted  upon  at  the  trial  and  before 
verdict. 

Judgment  reversed. 


McCain  v.  statr  (No.  522.) 

(Court  of  Appeals  o*  Georgia.      July  25,  1907.) 

1.  Sunday  —  Violation  op   Sunday   Law  — 
Babbbbs. 

A  barber  who  pursues  the  work  of  his  ordi- 
nary calling  on  the  Lord's  Day  by  shaving  the 
members  of  a  club  at  a  room  in  the  clubhouse, 
and  receives  compensation  therefor,  violates  Pen. 
Code  1895,  §  422. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Sunday,  {  6.] 

2.  Same— EviDBNCK. 

The  crimiDBl  character  of  such  act  is  not 
affected  by  the  fact  that  the  compensation  for 
said  work  is  not  compulsory,  but  voluntary ;  nor 
by  the  fact  that  the  work  is  confined  to  mem- 
bers of  the  club. 

3.  Same— Judicial  Notice. 

The  courts  will  judicially  recognize  that 
shaving  by  a  barber  is  not  a  work  of  necessity 
permitted  by  the  statute  to  h  'lone  on  the  Sab- 
bath Day. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  I^aw,  $  715.] 

4.  Same— Evidence. 

The  verdict  having  been  demanded  by  the 
undisputed  evidence,  the  errors  of  law  complain- 
ed of  were  immaterial  and  harmless. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Slaughter  McCain  was  convicted  of  a  vio- 
lation of  the  Sunday  law,  and  brings  error. 
Affirmed. 

W.  J.  Nunnally  and  Denny  &  Harris,  for 
plaintiff  In  error.  W.  H.  Bnnis,  Sol.,  and 
Seaborn  &  Barry  Wright  for  the  State. 


HILL,  C.  J.  The  plaintiff  in  error  woe 
convicted  of  the  violation  of  Pen.  Code  1805. 
S  422.  The  Judgment  overruling  bis  motion 
for  a  new  trial  Is  brought  to  this  court  for 
review.  The  undisputed  evidence,  substan- 
tially stated,  is  as  follows:  He  was  a  bar- 
ber, pursuing  his  business  and  work  of  his 
ordinary  calling  during  the  week  In  a  shop  hi 
the  city  of  Rome.  On  Sundays  he  went  to 
the  house  occupied  by  the  Elks  Club,  and  hi 
a  room  set  apart  for  the  purpose  be  shaved 
members  of  the  club,  receiving  therrfor 
whatever  the  members  saw  fit  to  give  him. 
No  other  persons  except  members  were  shav- 
ed, and  no  compulsory  charge  was  made, 
but  the  amount  paid  by  the  members  was 
25  cents  a  shave.  It  was  also  shown  that 
some  of  these  members,  on  account  of  beinj; 
engaged  all  day  Saturday,  could  not  conven- 
iently get  a  shave  on  said  day,  and,  in  order 
to  present  a  decent  appearance  In  attendance 
at  church,  they  thought  It  necessary  to  get 
a  shave  on  Sundays.  It  Is  Insisted  by  the 
plaiutifF  In  error  that  under  this  evidence 
there  was  no  violation  of  section  422  (1)  be- 
cause there  was  no  consideration  demanded 
for  the  work;  (2)  because  the  shaving  of  the 
members  of  the  club,  under  the  evidence,  was 
a  work  of  necessity;  (3)  because  the  plaintiff 
In  error  was  not  engaged  in  the  work  of  bis 
usual  and  ordinary  calling  at  his  usual  place 
of  business,  but  the  shaving  In  question  was 
occasional  and  performed  at  a  private  house 
and  confined  to  the  members  of  the  club,  who 
were  not  able,  for  reasons  stated,  to  get  a 
shave  on  Saturday.  Error  is  also  ossigued  to 
the  ruling  admitting  as  evidence  a  former  in- 
dictment for  the  same  ofllense  against  the 
plaintiff  In  error,  and  the  plea  of  guilty  there- 
on, and,  also,  that  the  court  erred  In  not  io- 
etructlng  the  Jury  that  the  burden  was  on 
the  state  to  show  that  the  act  charged  was 
not  a  work  of  necessity  or  charity. 

1.  Since  colonial  days  it  has  been  the  pol- 
icy of  the  state  of  (zeorgia  to  prohibit  all 
persons  from  using  the  Sabbath  as  a  day  of 
labor,  or  from  pursuing  their  ordinary  call- 
ing on  said  day.  By  an  act  of  the  colonial 
Legislature  of  March  4,  1762,  it  was  pro- 
vided: "No  tradesman,  artificer,  workman, 
laborer,  or  other  person  whatsoever  shall  do 
or  exercise  any  worldly  labor,  business,  or 
work  of  their  ordinary  calling  on  the  Lord's 
Day  or  any  part  thereof  (works  of  necessity 
or  charity  only,  excepted)."  Cobb's  Digest  of 
Laws,  p.  853,  i  2.  This  colonial  act  Is  In  the 
exact  language  of  the  statute  of  29  Charles 
II,  c  7.  Section  422  of  the  Penal  C^ode  of 
1885  is  a  substantial  codification  of  this  act. 
The  terms  of  the  statute  are  very  broad. 
They  not  only  forbid  the  pursuit  of  secular 
business,  but  forbid  any  work  of  ordinary 
calling  on  the  Lord's  Day,  except  works  ot 
necessity  or  charity.  It  makes  no  sort  of 
difference  that  the  secular  business  Is  not 
carried  on  on  Sunday  at  the  usual  place  of 
business.    If  the  work  Is  that  of  bis  ordinary 
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calling,  and  la  occasionally  performed  by  the 
defendant  at  a  different  place,  be  violates  the 
Btatate.  The  law  not  only  closes  the  busi- 
ness places  of  secular  employment  during 
the  Sabbath,  but  stops  on  said  day  work  of 
ordinary  calling,  whatever  that  work  may  be 
or  wherever  that  work  may  be  done.  The 
purpose  of  the  law  is  to  require  cessation 
from  labor,  and  to  set  apart  one  day  as  a 
day  of  rest  as  essoitlal  to  the  physical  and 
moral  well-being,  not  only  of  the  Individual, 
but  of  society.  It  cannot  be  doubted  that  the 
plaintiff  in  error  in  shaving  his  customers 
at  the  rooms  of  the  club  did  pursue  the  work 
of  his  ordinary  calling.  It  was  simply  a 
change  of  location,  but  the  work  was  the 
same  as  pursued  on  week  days  at  his  place 
of  business.  Neither  can  it  be  doubted  that 
tliis  work  was  done  by  him  because  of  the 
(rompensatlon  paid  by  the  members.  The 
fact  that  the  work  in  question  was  confined 
to  the  members  of  the  club,  and  was  per- 
formed In  the  clubhouse,  may  reduce  the 
flagrancy  of  the  offense,  but  cannot  alter 
the  express  terms  of  the  law.  The  work  on 
Sundays  was  possibly  not  so  active  and  con- 
stant as  the  defendant's  work  on  week  days. 
Still,  shaving  was  the  work  of  his  ordinary 
calling.  "Those  things  that  are  repeated 
daily  or  weekly  in  the  course  of  trade  or 
business  are  parts  of  the  ordinary  calling 
of  the  man  exercising  such  trade  or  busi- 
ness." Beed  v.  State,  U9  Qa.  663,  46  S.  K. 
837. 

The  contrition  of  the  plaintiff  in  error 
that  the  work  of  shaving  the  members  of  the 
club  was  a  work  of  necessity,  because  such 
members,  by  reason  of  their  occupation  on 
Saturdays,  could  not  get  a  shave,  and  clean- 
liness demanded  a  daily  shave,  cannot  be 
reasonably  upheld.  While  shaving  may  be 
regarded  as  an  act  of  personal  cleanliness, 
desirable  to  be  performed:  upon  the  first  day 
as  well  as  upon  other  days  of  the  week,  still 
this  fact  does  not  make  shaving  necessary  or 
the  work  of  the  barber  one  of  necessity. 
The  statute  makes  no  exception  in  favor  of 
a  man  who  cannot  shave  himself,  or  who 
cannot  conveniently  procure  some  one  to 
(bare  blm  on  a  week  day.  Many  states  have 
statutes  expressly  prohibiting  the  opening  of 
barber  shops  on  Sundays,  and  expressly  de- 
claring that  shaving  is  not  an  act  of  neces- 
sity. But  it  needs  no  decision  of  the  courts 
or  the  declaration  of  the  statute  to  convince 
men  of  ordinary  intelligence  and  experience 
that  shaving  Is  not  a  work  of  necessity  with- 
hi  the  meaning  of  that  term  as  constituting 
the  exception  In  the  statute  now  under  con- 
sideration. 

2.  We  think  the  court  committed  an  error 
In  permitting  the  introduction  of  an  indict- 
ment agaiu.^t  the  defendant,  and  his  plea  of 
guilty  thereon,  for  a  similar  offense,  and  if 
there  were  any  doubt,  under  the  nncontra- 
Terted  evidence  in  this  case,  of  the  defend- 
■nts  guilt,  such  error  would  be  reversible; 


but.  In  view  of  the  facts  of  this  case,  this 
error  was  immaterial  and  harmless. 

8.  It  is  a  general  rule  that  the  state  must 
affirmatively  show  that  the  act  of  the  ac- 
cused on  which  a  criminal  charge  is  based 
does  not  fall  within  an  exception  made  by 
the  statute.  In  this  case,  however,  the  busi- 
ness or  work  of  the  plaintiff  in  error  was 
proved.  The  character  of  such  work  is  pecu- 
liarly within  the  experience  and  knowledge 
of  all  men,  and  the  Jury  knew  as  well  as  any 
witness  could  tell  them  whether  this  work 
was  a  work  of  necessity  or  charity.  The 
court  in  the  charge  left  it  to  the  Jury  to  say 
whether  the  work  In  question  was  one  of 
necessity  or  not,  and  we  think  the  Jury 
could  determine  this  fact  without  the  opinion 
of  any  witness.  Indeed  It  has  been  held, 
and  we  think  correctly  so,  that  the  court 
will  take  Judicial  notice  that  the  shaving  of 
his  customers  by  a  barber  is  a  worldly  labor 
or  work  done  by  him  in  the  course  of  his 
ordinary  calling,  and  is  not  within  the  ex- 
i-eptlons  of  the  statute.  State  v.  Frederick, 
45  Ark.  347,  S5  Am.  Rep.  555. 

We  are  clear  that  under  the  undisputed 
facts  of  this  case  the  plaintiff  In  error  was 
guilty  of  violating  Pen.  Code  1805,  §  422,  and 
that  the  evidence  demanded  the  verdict 
against  him.  His  offense  was  not  a  very 
flagrant  violation  of  the  law,  but  it  was  a 
violation.  Opinions  may  differ,  and  they 
really  do  differ,  as  to  whether  abstaining 
from  labor  on  Sunday  Is  a  religious  duty, 
but,  whether  it  is  or  not.  It  is  certain  that 
the  Legislature  of  Georgia  has  prescribed  it 
as  a  civil  duty,  and  makes  a  violation  of  this 
duty  a  criminal  offense. 

Judgment  affirmed. 


WOODRUFF  et  al.  v.  HUGHES.    (No.  405.) 
(Court  of  Appeals  of  Georgia.    July  18,  1907.) 

1.  CossPiBAOT  —  Civil   Lia.bii.xtt  —  Gist   ok 
Offensb. 

Where  dvil  liability  for  a  conspiracy  ia 
sought  to  be  Imposed,  the  conspiracy  of  Itself 
furnisheB  no  cause  Of  action.  The  gist  of  the 
action  is  not  the  conspiracy  alleged,  but  the  tort 
committed  against  the  plaintiff  and  .the  damage 
thereby  done. 

[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Conspiracy,  SS  4,  5.J 

2.  Same— Defined. 

A  conspiracy  Is  the  combining  of  two  or 
more  persons,  for  the  purpose  of  doing  something 
unlawful,  oppressive,  or  immoral,  as  a  means  or 
an  end.  The  allegation  and  proof  of  conspiracy 
ia  important  to  the  action  only  because  it  will 
enable  the  plaintiff  to  recover  his  damages  in 
case  the  conspiracy  can  be  proved,  not  only  from 
the  actual  participants  engaged  in  -  committing 
the  injury,  but  also  from  those  defendants  who 
conspired  to  accomplish  it,  although  neither  pres- 
ent nor  participating.  An  averment  that  the 
acts  alleged  were  done  in  pursuance  of  a  con- 
spiracy does  not  change  the  nature  of  the  ac- 
tion, but  it  may  be  pleaded  and  proved  as  ag- 
gravating the  wrong  of  which  the  plaintiff  com- 
plained, and  to  enable  him  to  recover  against  all 
the  conspirators  as  joint  tort-feasors,  or  (in  case 
no  conspiracy  be  shown)  that  the  plaintiff  may 
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still  Kcoyer  airainst  such  of  the  defendants  as 
may  be  gnilty  of  the  tort. 

[Ed.  Note.— For  cases  in  point,  see  Cent  INs. 
▼01.  10,  Conspiracy,  U  1.  2.] 

5.  Sauk  —  AonoNS  —  Evidenok  —  Sum- 

OIENCT. 

In  an  action  on  the  case  for  conspiracy,  the 
allegation  with  reference  to  the  combination, 
conspiring,  and  concert  of  action  are  mere  mat- 
ters of  inducement  leadinf;^  up  to  the  relation  of 
the  acts  from  which  conspiracy  may  be  inferred. 
To  show  conspiracy,  it  is  not  necessary  to  prove 
that  the  parties  met  together  or  entered  into 
any  specific  or  formal  agreement,  or  that  by 
words  or  writing  they  formulated  their  unlawful 
objects.  Proof  that  two  or  more  persons,  either 
positively  or  tacitly,  come  to  an  understanding 
that  they  will  accomplish  an  anlawfnl  design,  or 
a  lawful  design  unlawfully,  is  sufficient. 
4.  Pleading  —  Conclubionb  op  Law  Fbok 
Pacts  Ali^oed. 

Possession  of  realty  is  presumed  to  be  law- 
ful until  the  contrary  appears,  and,  where  pos- 
session is  alleged,  that  such  possession  is  law- 
ful is  snch  a  conclusion  as  can  properly  be 
pleaded. 

6.  Savk— Matteb  ov  Evidence. 

In  neither  petition  nor  answer  is  an  ex- 
haustive statement  of  the  exact  evidence  upon 
which  a  party  will  rely  in  the  establishment  of 
bis  contentions  required.  On  the  contrary,  so 
far  as  matters  of  inducement  and  other  minor 
matters  are  concerned,  a  clear,  brief  statement 
of  immaterial  matters  (the  briefer  the  better)  is 
to  be  commended. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Ddg. 
▼ol.  39,  Pleading,  {  31.] 

6.  Same. 

There  was  no  error  in  overruling  the  de- 
murrer. 

(Syllabus  by  the  Court) 

Brrop  from  City  Oourt  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  J.  A.  Hughes  against  O.  W. 
Woodrafl  and  others.  G.  W.  Woodruff  was 
dismissed  for  want  of  proper  service,  and 
from  a  Judgment  for  plaintiff  the  otber  de- 
fendants bring  error.    Affirmed. 

Payne,  Jones  &  Jones,  for  plaintiffs  in  er- 
ror. R.  B.  Blackburn  and  Westmoreland 
Bros.,  for  defendant  In  error. 

RUSSELL,  J.  J.  A.  Hughes  brought  suit 
In  the  city  court  of  Atlanta  against  Q.  W. 
Woodruff,  B.  Woodruff,  J.  C.  Gentry,  Robert 
P.  Jones,  and  Wlnfleld  Jones,  to  recover  dam- 
ages for  an  alleged  eonspiracy  to  oust  the 
plaintiff  from  the  lawful  possession  of  cer- 
tain premises.  Some  time  after  the  Institu- 
tion of  the  suit,  G.  W.  Woodruff  was  dis- 
missed as  a  party  defendant,  on  account  of 
failure  to  properly  serve  blm  with  copy  pro- 
cess. To  the  original  petition,  the  defend- 
ants. Jointly  and  severally,  demurred  general- 
ly, as  well  as  specially.  The  demurrer,  on 
being  heard  before  bis  honor.  Judge  Reld, 
was  overruled.  To  the  order  overruling  said 
general  and  special  demurrers,  the  defendants 
except.  The  petition  alleges.  In  substance, 
that  on  the  3d  of  February,  1906,  the  plain- 
tiff was  In  lawful  possession  of  a  certain 
house  and  lot  in  the  city  of  Atlanta,  known 
as  "No.  16  Railroad  street,"  having  been  In 
lawful  possession  thereof  from  the  10th  of 


January,  1906,  up  to  and  Including  the  3d 
of  February,  1906;  that  the  defendants,  con- 
spiring and  confederating  for  the  purpose  of 
evicting  the  plaintiff  from  said  premises,  un- 
dertook forcibly  to  eject  him  therefrom,  fall- 
ing in  which,  one  of  the  defendants,  acting 
for  and  on  behalf  of  the  others,  caused  a 
warrant  to  issue  against  the  plaintiff  charg- 
ing him  with  the  offense  of  criminal  trespass; 
and  that  under  said  warrant  the  plaintiff 
was  arrested  and  carried  before  a  magistrate, 
where,  upon  securing  bis  recognizance  bond, 
he  was  released  from  custody.  The  petition 
thereupon  proceeds  to  allege  that,  being  re- 
leased from  custody,  the  plaintiff  returned  to 
the  said  premises,  unlocked  the  door,  be  hav- 
ing the  keys  of  said  house  In  his  custody,  and 
went  into  the  house,  and  found  therein  and 
on  the  premises  agents  and  servants  of  the 
defendants;  that  Immediately  thereafter  and 
on  the  same  day  the  defendants,  still  further 
carrying  out  the  eonspiracy,  caused  a  war- 
rant to  Issue  charging  the  plaintiff  with  the 
offense  of  forcible  entry  and  detainer,  under 
which  warrant  plaintiff  was  arrested,  incar- 
cerated in  Jail  for  four  or  five  hours,  and. 
uiion  giving  his  bond,  was  finally  released 
from  custody;  that,  after  being  released  the 
second  time,  the  plaintiff  repaired  to  said 
premises  and  undertook  to  repossess  himself 
thereof,  but  was  by  force  and  violence  on  the 
part  of  the  defendants  prevented  from  re- 
possessing himself  of  said  property,  apd  that 
the  defendants  took  possession  thereof  and 
retained  the  same  over  his  objection  and  pro- 
test; that,  the  warrants  coming  on  to  be 
heard,  the  magistrate  dismissed  them,  and 
plaintiff  was  discharged  from  custody;  that 
both  of  the  warrants  were  sued  out  mali- 
cionsly  and  without  probable  cause,  defend- 
ants well  knowing  that  the  plaintiff  was  bi 
lawful  possession  of  said  premises  and  had 
not  committed  the  crimes  charged  In  said 
warrants;  that  said  prosecutions  were  press- 
ed against  him  maliciously  and  v^thout  prob- 
able cause,  there  being  aggravating  circom- 
stances  both  In  act  and  Intention  in  the  con- 
duct of  proceedings  against  him;  and  that 
the  plaintiff,  by  reason  of  said  conduct  on 
the  part  of  said  defendants,  was  greatly 
wounded  in  his  feelings,  held  up  to  contempt 
and  ridicule,  and  humiliated  In  the  extreme. 
It  is  alleged  that  both  of  the  prosecutions 
alleged  were  a  part  of  one  and  the  same 
scheme,  conspiracy,  and  confederation  of  the 
defendants  to  oust  the  plaintiff  from  the  pos- 
session of  said  property  and  gain  the  physi- 
cal possession  thereof.  The  plaintiff  seeks 
punitive  as  well  as  actual  damages,  and  asks 
Judgment  against  the  defendants  in  the  sum 
of  $10,000. 

We  will  first  consider  the  general  demurrv 
of  the  defendants  alleging  that  the  petition 
sets  forth  no  cause  of  action,  because,  if  that 
contention  is  well  taken,  the  special  demurs 
rers  need  not  be  considered.  We  think  the 
petition  sets  forth  such  a  cause  of  action  as 
will  withstand  the  general  demurrer.    It  has 
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been  frequently  aald  that  tbere  I9  no  legal 
term  of  which  it  Is  more  difficult  to  give  an 
exact  definition  than  conspiracy,  and  yet  its 
essentials  are  easily  enumerated.  "The  ele- 
ments «f  a  conspiracy  are:  (a)  The  confeder- 
ating: The  combining  together  of  two  or 
more  persons,  (b)  The  intent:  For  the  pur- 
pose, (c)  The  object:  Of  doing  something 
onlawful  or  oppressive,  or  immoral,  as  a 
means  of  an  end."  Eddy  on  Combinations,  i 
3G5,  p.  238.  The  law  of  civil  conspiracy  is 
only  an  extension  of  the  law  of  criminal  con- 
spiracy, and,  as  far  as  rights  and  remedies 
are  concerned,  ail  criminal  conspiracies  are 
embraced  within  civil  conspiracies.  In  a 
criminal  conspiracy,  the  conspiring  together 
is  the  essence  of  the  charge.  It  must  be  ei- 
ther to  do  an  unlawful  act  or  to  do  a 
lawful  act  by  criminal  or  unlawful  means, 
but  proof  of  the  conspiracy  to  do  either  will 
authorize  a  conviction.  On  the  other  hand, 
where  civil  liability  for  a  conspiracy  is  sought 
to  be  imposed,  the  conspiracy  of  itself  fur- 
nishes no  cause  of  action.  The  gist  of  the 
action  is  the  damage,  and  not  the  conspiracy. 
As  said  by  Devens,  J.,  in  Boston  v.  Simmons, 
ISO  Mass.  403,  23  N.  K  211,  6  L.  R.  A.  629, 
15  Am.  St.  Rep.  230:  'The  averment  of  a 
conspiracy  In  the  declaration  does  not  ordi- 
narily change  the  nature  of  the  action,  nor 
add  to  its  legal  force  or  efCect.  The  gist  of 
the  action  is  not  the  conspiracy  alleged,  but 
the  tort  committed  against  the  plaintiff  and 
the  damage  thereby  done  wrongfully.  Where 
damage  results  from  an  act  which,  If  done 
by  one  aione,  would  not  afford  ground  of  ac- 
tion, the  lllte  act  would  not  be  rendered  ac- 
tionable because  done  by  several  in  pursuance 
of  a  conspiracy.  On  the  other  hand,  when 
the  tort  committed  and  the  damage  resulting 
therefrom  proceed  from  a  series  of  connected 
acts,  the  averment  that  they  were  done  by 
several  In  pursuance  of  a  conspiracy  does  not 
so  change  the  nature  of  the  action,  that,  if 
the  wrongful  acts  are  shown  to  tiave  been 
done  by  one  only.  It  cannot  be  maintained 
against  him  alone,  and  the  other  defendants 
exonerated."  Whether  a  conspiracy  be  civil 
or  criminal,  if  the  person  who  is  the  object 
of  such  conspiracy  is  damaged,  he  has  his 
remedy  in  an  action  on  a  case.  As  pointed 
out  In  8  Cyc  645,  the  statement  that  the 
conspiracy  is  not  Itself  the  cause  of  action  has 
two  meanings:  (1)  That  the  conspiracy  is 
executed  to  the  Injury  of  another;  and  (2) 
that  the  conspiracy  will  not  render  an  act 
nnlawful  which  is  lawful  when  committed 
by  one.  But  all  parties  to  a  conspiracy  are 
Jointly  and  severally  liable  for  damages  occa- 
sioned by  the  unlawful  combination  and  acts 
done  by  any  one  of  the  conspirators  in  fur- 
therance of  a  common  object  become  the  acts 
of  all.  Conceding,  then,  that  an  averment 
that  the  acts  alleged  were  done  in  pursuance 
of  a  conspiracy  does  not  change  the  nature 
of  the  action  or  add  anything  to  Its  legal 
effect,  the  allegation  and  proof  of  conspiracy 
Is  Important  to  the  action  only  because  it  will 


enable  the  plaintiff  to  recover  his  damages 
against  such  of  the  defendants  as  may  be 
shown  to  be  guilty  of  the  tort,  even  should 
he  fall  to  prove  a  conspiracy  or  concerted 
design;  and  it  may  be  pleaded  and  proved 
as  aggravating  the  wrong  of  which  the  plain- 
tiff complains  and  to  enable  him  to  recover 
against  all  the  defendants  as  Joint  tort-fea- 
sors, if  the  conspiracy  can  be  proved,  the 
party  wronged  may  loolc  beyond  the  actual 
IMirtlcipants  In  committing  the  injury  and 
Join  with  them  as  defendants  whoever  con- 
spired to  accomplish  it  "An  action  will  not 
He  for  the  greatest  conspiracy  imaginable,  if 
nothing  be  put  in  execution ;  but,  if  the  party 
be  damaged,  the  action  will  lie."  Savile  v. 
Roberts,  1  Ld.  Raym.  374. 

In  passing  upon  the  general  demurrer, 
then,  only  two  questions  need  he  considered: 
Were  sufficient  facte  alleged  in  the  petition 
to  set  forth  and  constitute  a  conspiracy  with- 
in the  above  definition?  And  does  It  appear 
that  the  plaintiff  was  damaged  by  reason 
thereof?  If  both  of  these  questions  be  an- 
swered In  the  affirmative  (as  we  think  they 
should  be),  then  tbere  was  no  error  In  over- 
ruling the  general  demurrer.  The  law  rec- 
ognizes the  intrinsic  difliculty  of  proving  a 
conspiracy.  The  allegations  with  reference 
to  conspiracy  are  treated  as  matters  of  in- 
ducement leading  up  to  a  more  particular  de- 
scription of  the  acts  from  which  conspiracy 
may  be  inferred.  It  has  even  been  held  that, 
when  it  becomes  necessary  to  prove  a  con- 
spiracy In  order  to  connect  the  defendant 
with  the  wroDg  complained  of,  no  averment 
of  the  conspiracy  need  be  made  In  the  plead- 
ings to  entitle  it  to  be  proved.  Parker  v. 
Huntington,  2  Qray  (Mass.)  124.  Less  cer^ 
tainty  is  required  In  setting  out  matters  of 
Inducement  than  In  setthig  out  the  gist  of 
the  action.  We  think,  therefore,  that  para- 
graph 3  of  the  plaintiff's  petition  sufficiently 
sets  forth  a  conspiracy  between  the  defend- 
ants to  enable  him,  if  he  can,  to  hold  all  of 
them  liable  as  Joint  tort-feasors,  and  to  ag- 
gravate and  increase  his  damages  should  he 
be  found  to  be  entitled  to  any.  The  conspir- 
acy may  sometimes  be  inferred  from  the  na- 
ture of  the  acts  done,  the  relation  of  the 
parties,  the  Interests  of  the  alleged  conspira- 
tors, and  other  circumstances.  The  rule  is 
to  allow  great  latitude  In  setting  out  in  the 
complaint  the  particular  act  upon  which  the 
conspiracy  is  to  be  inferred,  and  even  to  al- 
low individual  acts  of  the  conspirators  to  be 
averred.  "To  show  conspiracy,  it  is  not  nec- 
essary to  prove  an  express  contract  or  agree- 
ment to  the  parties  thereto.  The  essential 
element  of  the  charge  is  the  common  design ; 
but  it  need  not  ai^ear  that  the  parties  met 
together  either  formally  or  informally,  or  en- 
tered Into  any  explicit  or  formal  agreement, 
nor  is  it  essential  that  it  should  appear  that 
either  by  words  or  by  writings  they  formulat- 
ed their  nnlawful  objects.  It  Is  sufficient 
that  two  or  more  persons  hi  any  manner 
either  positively  or  tacitly  come  to  a  mutual 
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understanding  that  they  will  accomplish  the 
unlawful  design.  And  any  one,  after  a  con- 
spiracy is  formed,  who  knows  of  its  exist- 
ence and  purposes  and  Joins  therein,  becomes 
as  much  a  party  thereto  as  if  be  bad  been  an 
original  member."  1  Eddy  on  Comb.  %  3C8. 
The  petition,  then,  sufficiently  alleged  "the 
combining  together  of  two  or  more  persons." 
It  also  alleged  the  intent  (for  the  purpose) 
of  evicting  plaintiff  from  the  premises  de- 
scribed. Then  was  the  object  of  their  con- 
spiracy, either  in  the  means  used  or  in  the 
end  sought  to  be  attained,  unlawful,  op- 
pressive, or  Immoral?  According  to  the  al- 
legations of  the  petition,  the  means  used  to 
accomplish  the  eviction  was  the  unlawful 
and  malicious  use  of  legal  process.  Accord- 
ing to  those  allegations,  two  warrants  with- 
out any  foundation  were  sworn  out  against 
the  plalntlfC.  He  was  twice  arrested,  was 
confined  in  Jail,  and  subjected  to  humilia- 
tion without  cause.  If  these  aHegatlons  be 
true,  even  if  the  defendants  had  the  right 
to  the  possession  of  the  premises,  they  used 
unlawful  and  Immoral  means  to  obtain  It. 
If  this  action  was  taken  in  pursuance  of  a 
common  intent,  understanding,  or  design,  all 
who  participated  in  the  acts  alleged  would  be 
liable.  If  the  proof  failed  to  show  conspir- 
acy, then  any  one  guilty  of  either  of  the  un- 
lawful means  by  which  petitioner  was  dam- 
aged (if  he  was  damaged  as  alleged)  should 
respond.  In  view  of  what  has  been  said 
above,  there  was  no  error  in  overruling  the 
general  demurrer.  The  conspiracy  was  suffi- 
ciently alleged.  It  Is  immaterial  whether 
the  act  which  it  is  alleged  the  defendant  in- 
tended to  do  was  or  was  not  unlawful,  op- 
pressive, or  Immoral.  "Conspiracy  Is  the 
combination  of  two  or  more  persons  to  do  (a) 
something  that  Is  unlawful,  oppressive,  or 
immoral ;  or  (b)  something  that  is  not  un- 
lawful, oppressive,  or  immoral,  by  unlawful, 
oppressive,  or  Immoral  means;  or  (c)  some- 
thing that  is  unlawful,  oppressive,  or  Im- 
moral, by  unlawful,  oppressive,  or  immoral 
means."  1  Eddy  on  Comb.  J  171.  The  means 
alleged.  In  either  event,  were  unlawful  and 
oppressive.  The  damages  were  such  as  were 
connected  with  and  would  naturally  flow 
from  the  tortious  acts  alleged.  The  dam- 
ages being  the  gravamen  of  the  action,  the 
act  or  acts  causing  such  damages  are  re- 
quired to  be  set  forth  with  particularity ;  but 
no  complaint  Is  made  upon  this  score  by  de- 
fendants, and,  indeed,  we  think  there  Is  no 
room  for  such  complaint 

The  defendants  demurred  specially  as  fol- 
lows: 

(1)  To  the  allegation  in  paragraph  2  of  the 
petition,  tliat  plaintiff  was  in  lawful  pos- 
session of  a  certain  bouse  and  lot  In  the  city 
of  Atlanta,  etc.,  on  the  ground  that  the  al- 
legation is  a  mere  conclusion  of  the  pleader 
and  not  based  upon  any  alleged  facts  to  sub- 
stantiate It ;  and  to  the  allegation  In  the  same 
paragraph  with  reference  to  the  length  of 
time  which  plaintiff's  lawful  possession  Is 


stated  to  have  existed,  upon  the  same  ground; 
and  because  It  Is  not  shown,  by  the  allega- 
tion of  said  paragraph  alone  or  in  conjunc- 
tion with  other  paragraphs  of  the  petition, 
by  virtue  of  what  authority,  right.  Interest, 
or  title,  or  by  consent  or  authority  of  what 
person  holding  title  or  right  of  possession 
of  said  premises  the  plaintiff  was  In  lawful 
possession  of  said  premises.  We  think  that 
this  demurrer  was  properly  overruled,  be- 
cause, if  it  Is  specific  enough  to  reach  the 
word  "lawful"  as  being  the  conclusion  of 
the  pleader.  It  would  not  be  well  taken,  be- 
cause possession  is  presumed  to  be  lawful 
until  the  contrary  appears,  and  the  statement 
that  the  possession  was  lawful  would  be  such 
a  conclusion  as  naturally  followed  the  state- 
ment of  possession.  For  the  same  reason. 
It  is  not  necessary  for  the  petitioner  to  state 
by  what  authority  or  title  he  is  in  possession. 
Indeed,  from  our  standpoint,  the  matter  U 
entirely  immaterial,  because  it  Is  a  state- 
ment made  by  the  way  of  inducement  lead- 
ing up  to  the  tort  alleged  later  in  the  peti- 
tion. 

(2,  3)  The  second  ground  of  demurrer  com- 
plains specially  to  the  allegation  that  "the 
defencUints  each  and  all  confederated  and 
conspired  together  for  the  purpose  of  evict- 
ing plaintiff  from  said  premises,"  on  the 
ground  that  said  allegation  neither  by  itself, 
nor  with  conjunction  with  other  paragraphs 
of  the  petition,  alleges  any  circumstances 
upon  which  the  conspiracy  can  be  based.  As 
we  have  already  stated,  the  conspiracy  Is  not 
the  cause  of  action,  and  the  statement  of 
conspiracy  is  only  for  the  purpose  of  aggra- 
vating the  damages  and  of  Joining  defend- 
ants who  may  have  conspired,  and  yet  have 
not  personally  participated  in  the  acts  done. 
This  demurrer  Is  settied  by  the  case  of  Park- 
er V.  Huntington,  above  cited.  And,  for  the 
same  reason,  the  statement  In  the  [>etition  in 
regard  to  defendants  causing  WInfield  Jones 
to  appear  before  a  Justice  of  the  peace  and 
make  oath  that  the  plaintiff  had  committed 
the  offense  of  forcible  entry  and  detainer  la 
sufficiently  ample. 

(4,  6)  Defendants  demur  specially  to  the  al- 
legation that  plaintiff  "sought  to  repossess 
himself  thereof,  but  was  by  force  and  vio- 
lence, menace,  and  threats  made  by  defend- 
ants, their  agents  and  servants,  prevented 
from  repossessing  himself  of  said  property," 
on  the  ground  that  It  Is  not  alleged  by  what 
authority  or  title  the  plaintiff  sought  to  re- 
possess himself,  and  because  it  is  not  al- 
leged how  the  parties  seeking  to  prevent  the 
plaintiff  from  entering  the  premises  were 
the  agents  of  the  defendants.  They  also  de- 
murred specially  to  the  allegation  that  "the 
defendants,  their  agents  and  servants,  took 
possession  thereof  and  retained  the  same," 
on  the  ground  that  the  allegation  does  not 
show  that  the  defendants,  their  agents  and 
servants,  had  no  authority  or  right  to  take 
possession  of  said  premises.  We  think  this 
special  demurrer  was  properly  overruled,  not 
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only  because  It  fails  "to  put  its  finger  on  the 
point"  by  specifically  stating  wbat  further 
allegation  should  have  been  made,  but  also 
because  no  amendment  was  necessary.  It  la 
impossible  and  impracticable  for  a  pleader 
to  do  more  than  state  the  fact  upon  which 
be  relies.  He  is  not  required  to  insert  in  his 
petition  or  plea  a  statement  of  the  evidence 
npon  which  he  expects  to  rely  any  more  than 
to  give  the  names  of  the  witnesses  by  whom 
he  hopes  to  establish  his  contentions.  The 
same  ruling  applies  to  the  fifth  special  ground 
of  demurrer. 

(6)  The  sixth  special  ground  of  demurrer 
complains  that  the  plaintiff  falls  to  show 
any  facts  constituting  lawful  possession  on 
tbe  part  of  the  plaintiff,  or  how  the  defend- 
ants could  have  known  of  such  alleged  lawful 
possession.  As  already  stated  in  ruling  up- 
on tbe  first  demurrer,  the  insertion  of  the 
word  "lawful"  was  a  conclusion  properly  to 
be  derived  from  the  other  facts  stated,  and 
oonld  be  averred.  And,  in  the  absence  of 
proof  to  the  contrary,  tbe  defendants  would 
be  presumed  to  have  notice  and  knowledge 
of  the  character  and  extent  of  the  plaintiff's 
possession.  Defendant  also  demurs  to  the 
statement  of  the  petition  contained  In  para- 
graph 11,  "there  being  aggravating  circum- 
stances, both  In  act  and  intent,  *  *  *  and 
said  acts  were  wanton  and  willful  and  op- 
pressive in  the  extreme,"  tbe  demurrer  be- 
ing that  the  allegation  fails  to  show  bow 
the  act  and  Intent  of  defendants  were  wan- 
too  and  willful,  and  of  what  tbe  aggravating 
circumstances  consisted.  We  think  it  clear 
that  tbe  aggravating  circumstances  and  tbe 
wanton,  willful,  and  oppressive  conduct  of 
tbe  defendants  can  well  be  derived  from  the 
allegation  with  reference  to  the  Issuance  of 
tbe  warrant  and  the  arrest  thereunder.  If 
those  allegations  are  proved,  the  Jury  would 
bave  the  right  to  Infer  that  the  act  and  con- 
duct of  tbe  defendants  were  willful  and  wan- 
ton and  oppressive  In  the  extreme. 

(7)  Tbe  seventh  special  ground  of  demur- 
rer, that  the  allegations  of  the  petition  failed 
to  show  any  facts  or  circumstances  upon 
which  tbe  conspiracy  to  oust  tbe  plaintiff 
from  possession  Is  based,  was  without  merit ; 
for,  as  hereinbefore  ruled,  no  averment  Is 
necessary  on  the  subject  of  conspiracy  fur- 
ther than  that  one  was  entered  Into  between 
the  defendants. 

(8,  9,  10)  The  eighth,  ninth,  and  tenth 
special  grounds  of  demurrer  were  properly 
overruled,  because,  although  the  petition 
may  have  contained  tbe  statement  of  facts 
which  might  have  constituted  separate  and 
distinct  causes  of  action  and  alleged  acta 
done  at  dlfleroit  times,  and  differing  In 
character,  still  each  of  these  acts,  as  clear- 
ly appears  from  the  petition,  are  stated  to 
bave  been  done  in  pursuance  of  and  with 
a  sole  view  to  effectuate  tbe  illegal  conspira- 
cy, unlawfully  to  deprive  the  plaintiff  of  bis 
possession  of  the  premises. 

The  allegations  of  piaintlfTs  petition  are 


consistent,  and  will  entitle  him.  If  proved 
as  laid,  to  a  recovery.  A  conspiracy  to  oust 
him  by  unlawful  means  from  premises  of 
which  he  was  In  possession  is  alleged.  The 
unlawful  acts  used  in  carrying  out  the  In- 
tent and  purpose  formed  are  fully  detailed, 
and  his  damages,  fiowing  from  these  acts, 
are  set  forth. 
Jndgmoit  affirmed. 


DURHAM  T.  STATR    (No.  683.) 
(Court  of  Appeals  of  Georgia.      July  2S,  1907.) 

1.  CBimNAL  Law— Tbial— Rekakks  of  Judok. 

Where  it  clearly  appears  from  tbe  evidence 
that  the  guilt  or  innocence  of  the  accused  de- 
pended upon  whether  tbe  jury  would  believe  the 
prosecutrix,  it  was  error  for  tlio  court,  either 
by  questions  having  reference  to  another  case 
wliioh  had  been  withdrawn  from  the  jury  or 
otherwise,  to  say  or  do  anything  amounting  to 
an  expression  of  an  opinion  as  to  what  the  court 
believed  to  be  the  truth  of  the  transaction,  or  as 
to  what  evidence  the  court  attached  importance. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  CrimiBal  Law,  (  liS3.] 

2.  Same. 

The  questions  asked  by  the  court  and  the 
answers  thereto  were  prejudicial  to  the  defend- 
ant, and  such  an  expression  of  opinion  on  the 
part  of  the  court  as  demands  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  City  C!ourt  of  Sylvester ;  Frank 
Park,  Judge. 

John  Durham  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Perry  &  Williamson,  for  plaintiff  in  error. 
J.  H.  Tipton,  Sol.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  prose- 
cuted in  the  committal  court  for  carrying  a 
concealed  pistol,  for  pointing  a  pistol  at  an- 
other, and  for  tbe  offense  of  rape.  On  the 
committol  trial  be  was  discharged  so  far  as 
tbe  charge  of  rape  was  concerned,  but  bound 
over  to  the  city  court  of  Sylvester  on  the  oth- 
er two  charges.  Accusations  were  filed  In 
tbe  city  court,  charging  him  with  carrying  a 
pistol  concealed  and  with  tbe  offense  of  point- 
ing a  pistol  at  another,  and  an  accusation  was 
also  filed  against  him  for  the  offense  of  as- 
sault and  battery,  all  tbe  offenses  occurring 
at  the  same  time,  as  alleged.  By  consent  of 
counsel  for  both  sides,  the  defendant  was 
put  on  trial  for  ali  three  offenses  at  once, 
and  before  tbe  same  Jury,  who  were  to  ren- 
der separate  verdicts  in  each  case.  After 
the  prosecutrix  had  delivered  a  considerable 
portion  of  ber  testimony,  the  court,  without 
the  consent  of  the  defendant,  withdrew  the 
accusation  and  charge  of  assault  and  bat- 
tery from  further  consideration  by  the  Jury. 
The  testbooony  of  the  prosecutrix  was  that 
tbe  defendant  came  to  her  house  a  certain 
Sunday  in  December,  1905,  finding  that  her 
husband  was  away  from  home,  requested 
sexual  intercourse  with  ber,  and  upon  her 
refusal,  and  after  she  had  run  Into  a  crib 
and  closed  the  door,  took  from  tit  pocket  a 
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pistol  which  bad  been  previously  concealed, 
and  pointed  It  at  her.  According  to  her  tes- 
timony, this  transaction  Involved  three  of- 
fenses— obscene  and  vulgar  language  In  the 
presence  of  a  female,  carrying  a  pistol  con- 
cealed, and  pointing  a  pistol  at  another.  The 
prosecutrix  further  testified  that  the  defend- 
ant again  came  to  her  bouse  on  Tuesday, 
December  17,  1905,  broke  down  the  door  to 
the  bouse,  seized  her,  and  raped  her.  The 
defendant  again  disclosed  his  pistol,  which 
was  concealed  before  be  took  It  out  of  bis 
I)ocket  Both  visits  to  the  prosecutrix's  house 
were  in  the  daytime;  the  first  visit,  the  sun 
was  about  an  hour  high  In  the  afternoon,  and 
the  latter  occasion  was  about  2  o'clock  In 
the  afternoon.  The  house  of  the  prosecutrix 
Is  In  plain  view  of  other  houses.  The  de- 
fendant introduced  a  number  of  witnesses  to 
show  that  they  could  have  seen  the  house 
and  crib  he  was  alleged  to  have  visited,  and 
would  have  heard  the  noise  of  breaking  down 
the  door ;  and  also  Introduced  the  testimony 
of  a  number  of  witnesses  to  prove  an  alibi. 

The  turning  point  In  the  case  was  whether 
the  defendant  was  at  the  house  of  the  prose- 
cutrix at  all  on  either  of  the  occasions  nam- 
ed. If  the  Jury  believed  he  was,  there  could 
be  but  little  question  of  his  guilt,  because  the 
testimony  of  the  prosecutrix  alone  must  be 
relied  upon  to  establish  the  defendant's  pres- 
ence at  her  home;  and,  If  It  were  credible 
on  this  point  of  contest  and  conflict,  belief  of 
the  remainder  of  her  story  would  follow  as  a 
matter  of  course.  If,  on  the  other  hand,  the 
defendant  did  not  go  to  her  house  and  her 
testimony  as  to  that  be  false,  the  entire 
structure  of  all  the'  charges  Is  without  foun- 
dation. When  the  prosecutrix  had  concluded 
her  testimony  as  to  the  rape,  the  Judge  of  his 
own  motion  withdrew  the  case  of  assault 
from  the  Jury,  and  shortly  afterwards  pro- 
ceeded to  question  the  prosecutrix,  eliciting 
from  her  evidence  that  she  was  pregnant  at 
the  time  of  the  rape,  and  other  facts  and 
circumstances  which  It  Is  contended  were  not 
material  to  the  other  accusations  still  re- 
maining before  the  Jury  for  their  considera- 
tion, and  which  were  highly  prejudicial  to 
the  defendant's  defense  as  to  the  other  char- 
ges. In  the  first  grounds  of  the  motion,  it  Is 
insisted  that  the  court  erred  In  withdrawing 
from  the  consideration  of  the  Jury  the  charge 
of  assault  and  battery,  and  in  using  the  fol- 
lowing language  in  the  presence  of  the  Jury : 
"I  will  withdraw  from  this  Jury  the  case  of 
assault"  These  words  were  used  by  the 
court  when  the  prosecutrix,  Lucy  Williams, 
was  on  the  stand,  and  after  she  had  testified 
as  follows:  "The  first  transaction  took  place 
December  3,  1905,  on  Sunday— I  don't  know 
what  time  of  the  day  It  was.  I  didn't  have 
a  clock.  I  think  It  was  about  2  o'clock.  He 
came  in  there,  and  asked  me  under  my 
■clothes.  The  Court:  Asked  you  what?  A. 
Asked  me  a  question  under  my  clothes.  The 
Court:    Asked  you  a  question  under  your 


clothes?  A.  Yes,  air.  I  told  him  I  wasn't 
going  to  do  It,  and  I  said  to  him  that  I  was 
going  to  tell  my  husband;  and  be  said  be 
didn't  care,  be  was  going  to  take  It  and  be 
grabbed  bold  of  me,  and  I  snatched  loose  and 
ran  In  the  crib,  and  he  pointed  bis  pistol  la 
there  and  said  he  was  going  to  kill  me.  and 
he  said  he  would  see  me  again.  He  pointed 
bis  pistol  at  me  then,  and  said  he  believed  be 
would  kill  me,  he  didn't  care.  The  next  time 
he  come  was  on  Tuesday,  December  IT,  1905. 
He  come  up  there  that  time,  and  told  me  to 
open  the  door,  and  I  wouldn't  do  It  and  he 
broke  It  open  and  come  In  there,  and  snatch- 
ed hold  of  me  and  said  he  was  going  to  kill 
me.  I  couldn't  do  nothing.  It  was  In  tbe 
house  then.  He  flung  me  across  the  bed.  and 
took  It,  and  said.  If  I  owned  it  be  would  kill 
me.  He  had  a  pistol  then,  and  I  reckon  it 
was  tbe  same  pistol.  He  had  It  concealed. 
The  sun  was  about  an  hour  high  this  time. 
The  Sunday  that  John  went  there — after  he 
left,  I  didn't  do  nothing  but  stay  there  until 
my  husband  came,  and  I  told  him  atwut  it" 
Tbe  plaintiff  In  error  Insists  that  the  court 
had  no  legal  right,  after  the  issue  had  been 
Joined  and  evidence  submitted,  to  withdraw 
tbe  case  from  the  Jury  without  the  consent 
of  the  accused,  and  that  tbe  withdrawal  of 
the  case  was  prejudicial  to  the  defendaot  in 
bis  trial  on  the  two  remaining  cases,  because 
It  tended  to  create  In  the  minds  of  the  Jury 
the  Impression  that  tbe  court  believed  tbe 
testimony  of  the  prosecutrix,  and  that  the  de- 
fendant was  guilty  of  all  the  acts  testified  to 
by  the  prosecutrix.  And  these  acts,  of  course, 
constituted  tbe  two  offenses  uixm  which  the 
defendant  was  still  on  trial.  The  plaintiff  ia 
error,  therefore.  Insists  that  the  wlthdraw.il 
of  the  case  by  the  court  amounted  to  an  inti- 
mation of  opinion  on  the  part  of  the  court  as 
to  the  evidence.  The  court  evidently  Intend- 
ed to  comply  with  that  requirement  of  law 
which  requires  the  Judges  of  certain  county 
and  city  courts,  wherever  tbe  evidence  devel- 
oped on  the  trial  of  a  criminal  case  shows 
the  defendant.  If  guilty  at  all,  to  be  guilty  of 
a  felony,  to  suspend  tbe  trial  and  commit  or 
bind  over  tbe  .defendant  to  tbe  superior  court 
This  was  tbe  evident  Intention  of  tbe  Jud^e. 
and  tbe  Jury  might  draw  from  his  action  the 
Inference  that  be  believed  the  defendant  to 
be  guilty  of  the  graver  offense  of  rape,  of 
which  his  court  had  no  Jurisdiction.  And,  If 
they  did  so  believe,  the  conclusion  wonld  be 
Irresistible  that  the  defendant  was  guilty  of 
the  remaining  charges  which  were  still  on 
trial,  for  all  of  tbe  offenses  were  Included  in 
one  transaction,  dependent  solely  on  the  cred- 
ibility of  the  prosecutrix.  The  action  of  the 
court  In  withdrawing  the  case,  even  If  prop- 
er, was  accompanied  by  such  questions  and 
suggestions  as  did  clearly  amount  to  an  ex- 
pression of  an  opinion  that  the  defendant 
was  guilty  of  tbe  other  two  offenses  for  which 
he  was  being  tried,  and  therefore  demaud 
the  grant  of  a  new  triaU'  ^Tbe  questions  ask- 
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al  by  the  court  appear  to  our  mind  to  be  the 
natoral  Indicationa  of  the  honest  Indignation 
of  an  nprlgbt  magistrate,  and  yet  they  were 
'  wholly  Immaterial  on  the  question  of  the 
defendant's  gnllt  at  the  offense  of  carrying 
a  concealed  pistol,  and  of  pointing  that  weap- 
on at  the  prosecatrix ;  and  likewise  the  fact 
elicited  by  the  court  that  the  injured  female 
was  at  the  time  of  the  outrage  pregnant  could 
lllostrate  nothing  In  the  pistol  cases,  but 
greatly  tended  to  Impress  the  Jury  with  the 
Idea  that  the  court  was  deeply  moved  by  the 
eiionnlty  of  the  outrage  which  had  been  com- 
mitted without  question  upon  the  prosecu- 
trix. And,  of  course,  as  tbe  prosecutrix  had 
been  raped  under  the  most  aggravating  dr- 
cnmstances,  the  more  aggravating  those  cir- 
cumstances appeared,  the  more  odious  the  de- 
fendant became  In  the  eyes  of  the  Jnry,  and 
the  more  strongly  the  truth  of  the  prosecu- 
trix's story  was  clinched  In  the  minds  of  the 
Jury.  Without  regard  to  any  other  error  as- 
signed, the  intimation  of  opinion  on  the  part 
of  tbe  court  conveyed  to  the  Jury  by  these 
questions  Is  controlled  by  section  4334  of  the 
Civll  Code  of  1895,  and  requires  a  reversal 
of  the  judgment  refusing  a  new  trial. 

As  tbe  complaints  with  reference  to  the 
charge  of  the  court  are  dependent  wholly 
upon  the  theory  that  the  presentation  to  the 
Jary  of  the  prejudicial  matters  to  which  we 
have  referred  was  erroneous,  and  as  it  Is  not 
possible  for  this  view  again  to  be  presented. 
It  is  not  necessary  that  they  should  be  con- 
sidered. 
Judgment  reversed.. 


DURHAM  V.  STATE.    (No.  S89.) 
(Court  of  Appeals  of  Georgia.     July  26,  1907.) 

Chihtnai;  Law— TbiaI/— RracARKS  of  Judox. 
This  case  is  controlled  by  the  decision  in 
Dnrham  ▼.  State  (this  day  decided)  S8  S.  B.  656. 
(Syllabos  by  the  Coart) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

John  Durham  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Perry  St  Williamson,  for  plaintiff  in  error. 
J.  H.  Tipton,  Sol.,  for  tbe  State. 

RDSSEXjU  X    Judgment  reversed. 


OOLDBN  et  al.  T.  STATE.    (No.  008.) 

(Coart  of  Appeals  of  Oeorgia.    Ang.  8,  1007.) 

L  Reckiviho  Stolki  Oooos  —  Eixmxthts  of 
Cam. 
"The  doctrine  seems  to  be  established  that 
in  those  states  in  which,  by  statute  or  at  com- 
mon law,  It  is  larceny  to  oring  into  the  state 
loods  stolen  in  another  state  or  a  foreign  coun- 
tij,  one  wIm  there  receives  goods  wltEi  knowl- 
edge that  tliey  have  been  stolen  in  another  state 
or  country  is  liable  to  indictment  for  receiving 
&«  goods.  This  does  not  anply,  however,  in 
those  states  in  which  it  is  held  that  bringing  in- 


to the  state  goods  stolen  in  another  state  or  for- 
eign country  does  not  constitute  larceny-  for 
the  goods  must  have  been  stolen  in  the  jurtsdlc- 
tlon  in  which  it  is  sought  to  punish  for  the  re- 
ceiving." 
2.  Same— Etidkrcx. 

"Though,  after  committing  larceny  in  an 
adjoining  state,  the  thief  brings  the  stolen  prop- 
erty into  this  state  and  here  carries  it  from 
place  to  place  in  a  county  of  Oeorgia,  he  does 
not  commit  larceny  in  this  state."  Lee  v.  State, 
04  Ga.  203,  37  Am.  Rep.  67.  It  is,  therefore, 
not  a  crime  for  one  to  receive  in  this  state 
goods  stolen  In  a  forei^  jurisdiction.  Legis- 
lation making  sndi  receiving  criminal  Is  sug- 
gested. 
(Syllabus  by  the  Court,) 

Error  from  Superior  (3ourt,  Chatham 
County;  P.  E.  Seabrook,  Judge. 

Simon  (xolden  and  others  were  convicted 
of  receiving  stolen  goods,  and  bring  error. 
Reversed. 

B.  H.  Abrahams  and  Robt  L.  (folding,  for 
plaintiffs  in  error.  W.  W.  Osborne,  Sol.  Gen., 
for  the  State. 

POWELL,  3.  The  defendants  were  ac- 
cused of  the  offense  of  receiving  stolen  goods, 
knowing  them  to  be  stolen.  It  was  alleged 
that  the  principal  thief  committed  a  burglary 
in  Cbarlestoo,  S.  C,  stole  the  goods  there, 
and  brought  tbem  to  the  county  of  Chatham, 
in  this  state,  where  the  defendants  received 
them  with  guilty  knowledge.  The  case  comes 
to  us  on  demurrar  to  the  Indictment  "The 
doctrine  seems  to  be  established  that  in  those 
states  in  which,  by  statute  or  at  common  law. 
It  Is  larceny  to  bring. Into  tbe  state  goods 
stolen  In  another  state  or  a  foreign  country, 
one  who  there  receives  goods  with  knowledge 
tliat  they  have  been  stolen  In  another  state 
or  country  Is  liable  to  Indictment  for  receiv- 
ing the  goods.  This  does  not  apply,  however, 
in  those  states  In  which  it  is  held  that  bring- 
ing into  the  state  goods  stolen  in  another 
state  or  foreign  country  does  not  constitute 
larceny;  for  the  goods  must  have  been  stolen 
in  the  jurisdiction  in  which  It  is  sought  to 
punish  for  the  receiving."  12  (3yc.  210.  By 
express  statutory  provisions  in  some  states 
the  offense  Includes  a  receiving  In  one  state 
of  property  stolen  In  another.  But,  In  tbe 
absence  of  such  provision,  proof  of  a  foreign 
larceny,  It  Is  held,  will  not  be  sufficient  to 
establish  the  offense.  In  a  jurisdiction,  how- 
ever, where  the  bringing  by  the  thief  of 
goods  stolen  in  another  jurisdiction  Is  regard- 
ed as  new  larceny  in  the  former,  a  receiver  in 
that  jurisdiction  will  be  liable  to  indictment 
24  Am.  &  E^ng.  Enc.  Law  (2d  EA.)  46.  See, 
also,  Rorer  on  Interstate  Law  (2d  Ed.)  30&- 
320.  By  the  decision  of  the  Siq)reme  Court 
In  Lee  ▼.  State,  64  Ga.  203,  37  Am.  Rep.  67, 
it  1b  well  settled  that  the  bringing  into  this 
state  of  goods  stolen  in  a  sister  state  does 
not  constitute  a  crime  under  tbe  laws  of  this 
state.  It  follows,  therefore,  that  a  foreign 
larceny  or  burglary  will  not  support  a  con- 
viction of  receiving  stolen  goods,  although  un- 
der the  statutes  of  this  state  the  l|i 
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fense  Is  a  distinct  crime  from  the  larceny. 
By  our  Penal  Code  of  1895  (section  171).  "If 
any  person  shall  buy  or  receive  any  goods, 
chattels,  money,  or  other  effects,  that  shall 
have  been  stolen  or  feloniously  taken  from 
another,  knowing  the  same  to  be  stolen  or 
feloniously  taken,  such  person  shall  be  an 
accessory  after  the  fact,  and  shall  receive  the 
same  punishment  as  would  be  Inflicted  on  the 
person  convicted  of  havlnt;  stolen  or  feloni- 
ously taken  the  property."  The  portion  of 
this  section  which  relates  to  the  punishment 
strengthens  the  argument  that  only  larcenies 
and  felonious  takings  that  occur  In  this  state 
are  contemplated  as  respects  the  principal 
offender.  The  courts  of  this  state  could  not 
inflict  any  punishment  against  the  principal 
felon  for  his  crime  committed  beyond  her 
borders;  and  the  same  punishment  as  to  the 
accessory  after  the  fact  In  this  view  would 
be  no  punishment  at  all.  See  Edwards  v. 
State,  80  6a.  127,  4  S.  E.  268.  We  think  that 
the  law  should  be  otherwise;  but,  upon  a 
careful  review  of  the  authorities  in  this  coun- 
try and  in  E<ngland,  we  are  sure  that  It  is 
not  Many  states,  recognizing  this  rule  as 
existing  In  the  absence  of  express  statute  to 
the  contrary,  have  enacted  laws  making  crim- 
inal the  receiving  of  goods  stolen  In  another 
jurisdiction.  Georgia  should  have  such  a 
statute,  but,  until  such  a  law  Is  passed,  we 
must  enforce  the  rule  as  we  find  It 
Judgment  reversed. 


HAIiL  V.  STATE.    (No.  580.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

Ckbtiobabi — ^Appeal — Recobd. 

In  order  for  this  coart  to  review  a  refusal 
to  sanction  an  application  for  certiorari,  the 
petition  mnst  be  incorporated  in  the  bill  of  ex- 
ceptions or  otherwise  verified  as  a  part  thereof 
by  the  trial  judge.  An  unsanctioned  petition 
cannot  be  specified  as  a  part  of  the  reco-'l. 
Lenney  v.  Finley,  45  S.  E.  593.  118  Ga.  719  (1) ; 
Wood  V.  Tattnall,  42  S.  E.  403,  115  Ga.  1000; 
Tompkins  v.  Newman,  47  S.  B.  557,  120  Ga. 
178;  Anthony  v.  State,  38  S.  B.  79,  112  Ga. 
751;  Evans  v.  Bloodworth,  81  S.  E.  77a  105 
Ga.  835:  Central  Ry.  Co.  v.  Whitehead,  80  S. 
B.  814,  105  Ga.  492,  and  caiea  cited. 
(Syllabus  by  the  Oonrt) 

Error  from  Superior  (Jourt,  Liberty  Coun- 
ty; P.  B.  Seabrook,  Judge. 

Sam  Hall  was  convicted  of  crime,  and  from 
order  refusing  a  certiorari  he  brings  error. 
Dismissed. 

A.  S.  Way  and  Donald  Fraser,  for  plaintiff 
in  error.  N.  J.  Norman.  Sol.  Gen.,  for  the 
Statft 

POWELL,  3,    Writ  of  eiror  dismissed. 


GOODMAN  V.  STATE.    (No.  591.) 

(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  Laboknt  —  AnsB    Tbust  —  Evidbkce  — 
Plxadihq. 

In  a  prosecntlon  for  larceny  after  trust, 
based  on  Pen.  Code  1895,  {  194,  it  is  not  neces- 


sary to  allege  or  prove  that  any  demand  was 
made  for  the  property  alleged  to  have  been 
fraudulently  converted  before  the  indictment  was 
found.  Under  this  section,  it  is  only  necessary 
to  allege  and  prove  the  bailment,  the  purpose 
of  the  tmst,  and  the  fraudnlent  conversion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Wg. 
vol.  S2,  Larceny,  {}  39-12.] 

2.  SAin. 

No  error  of  law  was  committed,  and   the 
evidence  fully  warranted  the  verdict. 

SE!d.  Note.— For  cases  in  point  see  CJent  Dig. 
.  32,  Larceny,  }{  164-169.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Cbatlum  Coun- 
ty;  Geo.  T.  Conn,  Judge. 

J.  B.  Goodman  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Bobt  L.  Coldlng  and  Ralford  Falllgant. 
for  plaintiff  in  error.  W.  W.  Osborne,  Sol. 
Gen.,  for  the  State. 

HILL,  C.  J.  The  plaintiff  in  error  was 
convicted  of  the  offense  of  larceny  after  trust 
The  indictment  was  based  on  Pen.  Code 
1895,  {  194,  and  charges  that  the  defendant 
"having  been  Intrusted  by  one  Louise  W. 
Brinkman  as  administratrix  of  the  estate  of 
C.  J.  Brinkman,  deceased,  with  certain  mon- 
ey, to  wit  the  sum  of  $310.97,  of  the  value 
of  $310.97,  the  property  of  said  administra- 
trix, for  the  purpose  of  applying  the  same 
for  the  use  and  benefit  of  said  owner  by 
safely  keeping  the  same  and  delivering  same 
over  to  said  owner,  did  then  and  there 
fraudulently  convert  same  to  his  own  use." 
Other  counts  in  the  indictmoit  charge  the 
fraudulent  conversion  of  separate  sums  of 
the  aggregate  amount  embraced  in  the  first 
count.  The  evidence  clearly  and  fully  sus- 
tained the  allegations  of  the  indictment  The 
bailment  and  the  purpose  of  the  trust  were 
not  denied.  The  plaintiff  In  error  relied 
upon  two  grounds  of  defense:  (1)  That  no 
legal  demand  was  made  upon  him  for  the 
money;  (2)  that  the  money  was  Intrusted 
by  the  prosecutor  to  the  Commercial  Collect- 
ing Agency,  a  corporation  for  whom  he  was 
acting  in  receiving  it;  and  that,  if  any  lar- 
ceny was  committed,  it  was  from  said  cor- 
poration. 

1.  This  indictment  was  probably  based  up- 
on section  194  of  the  Penal  Code.  It  does  not 
allege  that  any  demand  was  made,  and,  for  a 
violation  of  this  section,  no  demand  Is  neces- 
sary. The  offense  Is  complete  when  the 
bailment  and  the  fraudulent  conversion  are 
shown.  Blrt  v.  State,  1  Ga.  App.  150,  57  S. 
E.  965;  Keys  v.  State,  112  Ga.  S92,  37  S. 
E.  762.  81  Am.  St  Rep.  63.  The  charge  of  the 
court  that  a  demand  was  necessary  was  more 
favorable  to  the  defendant  than  he  was  en- 
titled to  under  the  statute.  Even  If  a  de- 
mand as  a  condition  precedent  to  prosecution 
was  required  to  be  proved,  the  evidence 
clearly  showed  that  it  was  repeatedly  made. 

2.  The  undisputed  evidence  showed  that 
the  defendant  was  carrying  on  a  collection 
agency.    He  operated  it  under  tlie  name  of 
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the  "Commercial  Collection  Agency."  The 
entire  business  of  tbe  "Agency"  was  con- 
ducted by  the  defendant  and  his  stenogra- 
pher. While  the  receipts  for  the  money  were 
signed  by  the  defendant  and  his  stenographer 
In  the  name  of  the  "Com.  Col.  Agency,"  tbe 
money  was  all  paid  to  the  defendant.  There 
was  no  proof  of  any  snch  corporation,  nor 
does  the  name  import  corporate  existence. 
Under  the  evidence,  the  Jury  were  warrant- 
ed In  the  conclusion  that  there  was  no  such 
corporation,  but  that  the  defendant  was,  In 
fact,  operating  as  an  individual,  under  the 
term  "Agency,"  for  some  occult  purpose.  He 
wag  Intrusted  with  the  money  as  an  Individ- 
ual, he  received  every  dollar  of  It  Into  his 
personal  possession,  and  he  converted  every 
dollar  of  it  to  his  own  use.  It  would  be  a 
failure  of  Justice  to  allow  him  to  escape  re- 
Bponslblllty  for  his  Individual  fraudulent 
conversion  because  he  perpetrated  his  crim- 
inal fraud  in  the  name  of  a  mythical  corpo- 
ration. The  court  properly  excluded  the 
oral  statement  of  the  stenoRrnpher  that  the 
"Commercial  Collection  Agency"  was  a  cor- 
poration. 
Judgment  affirmed. 


JONES  et  al.  ▼.  STATE.    (No.  511.) 
(Court  of  Appeals  of  Oeonna.    Avg.  8,  1907.) 

1.  llfmCTMlNT— JOINDBB  0»  OffENSXS. 

Offcnxes  of  the  same  nature  ma;  be  joined 
in  one  indictment  in  separata  counts. 

FEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  27.   Indictment  and  Information,  {  420.] 

^  Samk 

The  offmse  of  "keeping  and  maintaining  a 
lewd  house."  and  the  offense  of  "keeping  a  com- 
mon. Ill  governed,  and  disorderly  bonse,"  may 
be  joined  in  the  same  indictment  in  diiferent 
oonnts. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  27.  Indictment  and  Information,  H  414- 
418.] 

3.  DiBOBnEaiiT  Hodbb— iNnicnreNT. 

A  count  in  the  indictment  chaining  that 
the  defendants  "did  keen  and  maintain  a  com- 
mon, ill  )!ovemed.  and  disorderly  honse,  to  the 
raconraKement  of  idlenefis,  drinking,  and  other 
misbebavior."  is  sufficiently  specific,  and  Is  not 
demurrable  because  it  does  not  definitely  set  out 
the  acts   constituting  the  "other  misbehavior." 

4.  CRTMinAT.  liAW— Confessions. 

The  law  does  not  favor  convictions  based 
npon  confessions,  and  least  of  all  upon  implied 
confessions. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  tf  1222-1226.] 

5.  Savb— Admtssions. 

Before  testimony  tending  to  show  an  in- 
ference of  guilt  is  admitted  to  the  jury  as  an 
implied  confession  arising  from  silence  when  an 
lacrimiDating  statement  is  made,  it  should  af- 
firmatively appear  that  such  statement  was  ad- 
dressed to  tbe  defendant,  or  that  he  was  physi- 
cally near  enough  to  hear  and  understand  tbe 
statement,  and  that,  at  the  time  and  place  when 
and  where  made,  it  required  bom  bim  an  an- 
swer or  denial. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  }{  898,  899.] 

6.  Sua. 

The  verbal  statement  of  the  witness  al- 
leged to  have  been  made  in  presence  of  the  de- 


fendants did  not  measure  np  to  the  requirements 
of  the  law  necessary  to  snow  an  Implied  con- 
fession by  silence  or  acquiescence,  andMt  was 
error  to  admit  such  statement  in  evidence. 

7.  DisoBDEBLT  HouBB— Evidence. 

"Reputation  of  a  house  being  kept  and 
maintained  as  a  lewd  hoase  is  admissible  evi- 
dence." Such  evidence  alone,  wholly  uncorro- 
borated, is  not  Buflficient  to  establish  tbe  offense 
of  keeping  and  maintaining  a  lewd  bouse. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Disorderly  House,  §  29.] 

8.  Saue. 

The  evidence  in  this  case  as  to  the  general 
reputation  of  the  house  for  lewdness  was  fully 
met  by  proof  of  the  good  character  of  the  only 
two  inmates  of  the  house,  and  the  further  fact 
that  for  15  years  no  act  or  circumstance  in- 
dicating lewdness  or  immorality  was  shown  in 
connection  with  said  house. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  IT.  Disorderly  House,  Jf  26-29.] 

(Syllabus  by  tbe  Court) 

Error  from  Superior  Court,  Franklin  Coun- 
ty; J.  J.  Klmsey,  Judge. 

Annie  Jones  and  others  were  convicted  of 
keeping  a  disorderly  house,  and  bring  error. 
Reversed. 

.Tos.  N.  Worley,  for  plaintiff  In  error.  S. 
J.  Trlbble,  Sol.  Gen.,  H.  H.  Chandler,  Sol., 
and  J.  B.  Jonee,  for  the  State. 

HILli,  C.  J.  1.  The  Indictment  on  which 
the  defendants  were  tried  contains  two 
counts — one  under  Pen.  Code  1895,  i  391, 
"for  keeping  and  maintaining  a  lewd  house," 
and  one  under  section  393,  for  "keeping  a 
common.  111  governed,  and  disorderly  house." 
A  demurrer  was  filed  to  the  Indictment,  on 
the  ground  that  It  contained  two  separate 
and  distinct  counts  charging  separate  and 
distinct  crimes,  not  kindred  In  nature,  and 
not  committed  In  tbe  same  act  and  at  the 
same  time.  It  Is  well  settled  that  different 
counts  charging  offenses  of  tbe  same  charac- 
ter may  be  Joined  In  one  indictment  In  sep- 
arate counts.  Williams  v.  State,  72  Oa.  180 ; 
Hosklns  V.  State,  11  Ga.  92.  We  think  the 
two  offenses  of  keeping  and  maintaining  a 
lewd  bouse,  and  keeping  a  common,  111  gov- 
erned, and  disorderly  house,  are  offenses  of 
the  same  nature,  and  are  properly  Joined  In 
the  same  indictment  under  separate  counts. 

2.  The  demurrer  to  the  second  count  on 
the  ground  that  It  charged  the  defendant 
with  keeping  said  house  for  "the  encouraRC- 
ment  of  drinking,  idleness,  and  other  misbe- 
havior," without  stating  what  the  "other 
misbehavior"  consisted  In,  was  properly  over- 
ruled. The  words  "other  misbehavior"  were 
surplusage.  Brand  v.  State,  112  Ga.  25,  SI 
S.  E.  100 ;  Hubbard  v.  State,  123  Ga.  17,  51 
8.  H.  11.  It  would  be  sufficient  to  support 
a  conviction  under  this  count  If  the  evidence 
showed  that  the  defendant  kept  a  common, 
ill  governed,  and  disorderly  house,  to  the 
encouragement  of  Idleness  or  drinking. 

8.  It  was  shown  by  the  evidence  that  the 
two  defendants,  who  were  sisters  owning 
and  living  at  said  house,  had  on  one  occasion 
during  the  16  years  of  their  residence  there 
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in  fled  to  a  neighbor's  tor  protection  from 
tlie  disorderly  conduct  of  a  drunken  man 
who  in  that  condition  had  entered  their 
bouse.  This  witness  was  allowed  to  testi- 
fy, over  the  objection  of  defendant's  counsel, 
that  this  intoxicated  man  had  made  in  their 
presence  certain  incriminating  statements 
which  they  did  not  deny.  It  was  shown  that 
this  man  was  very  drunic  and  maudlin,  and 
that  the  women  were  greatly  frightened  by 
his  conduct  The  maxim,  "Qui  tacet,  consen- 
tire  vldetur,"  «8  held  in  Rolfe  v.  Roife,  10 
Ga.  146,  "is  to  be  applied  with  careful  dis- 
crimination," and  admissions  inferred  from 
acquiescence  in  the  verbal  statements  of  oth- 
ers "should  always  be  received  with  caution, 
and  never  ought  to  be  received  at  all  un- 
less the  evidence  is  of  direct  declarations  of 
that  lilnd  which  naturally  calls  for  contra- 
diction." We  do  not  think  that  such  testi- 
mony is  admissible,  unless  it  afllrmatlvely 
appears  that  the  Incriminating  statement  or 
declaration  was  addressed  to  the  defendants 
and  tliey  beard  and  understood  such  state- 
ment, or  were  physically  near  enough  to  the 
speaker  to  hear  it,  and  that  under  the  cir- 
cumstances a  denial  was  required  and  none 
-was  made.  All  of  these  essential  facts  were 
not  shown;  and,  in  any  event,  it  would  be 
carrying  the  rule  very  far  to  hold  that  the 
silence  of  a  frightened  woman  to  the  maud- 
lin statement  of  a  drunken  man  was  an  im- 
plied admission  of  the  truth  of  such  state- 
ment We  think  the  aumlsslon  of  this  ver^ 
bal  statement  incriminating  the  defendants, 
and  their  failure  to  contradict  it,  was  errone- 
ous under  the  circumstances  of  the  case. 

4.  The  defendants  were  two  sisters,  living 
together  In  a  house  which  they  were  charg- 
ed with  keeping  and  maintaining  as  a  lewd 
bouse  and  a  disorderly  house.  They  bad 
lived  In  this  bouse  for  15  years.  The  only 
testimony  against  them  was  as  to  the  gen- 
eral reputation  of  the  house.  Several  wit- 
nesses testified  that  ihe  house  uad  a  bad 
r^utatlon,  and  was  generally  reputed  to  be 
a  lewd  bouse.  To  meet  this  evidence,  it 
was  clearly  shown  that  the  defendants  were 
women  of  some  means,  owned  the  house  in 
which  they  lived,  and  bad,  besides,  other 
property.  It  was  also  shown  that  the  au- 
thorities of  the  town  in  which  the  house  was 
located  had  bad  this  house  watched  for  10 
years,  and  not  one  act  of  lewdness  or  dis- 
order was  discovered  In  connection  there- 
with, except  that  during  this  time  on  one 
occasion  a  woman  was  seen  to  kiss  a  man 
In  the  bouse.  It  was  not  shown  who  this 
man  was,  and  It  was  further  shown  that  the 
women  bad  a  brother  and  other  relatives 
who  visited  them  at  their  home.  During  the 
15  years  in  which  these  women  had  lived 
in  this  house  no  act  of  immorality  or  im- 
proper conduct  was  shown  against  either 
one  of  them,  or  as  taking  place  In  said  house. 
No  erldenoe  was  offered  to  prove  that  the 


two  women  were  themselves  of  lewd  reputa- 
tion; and  during  the  entire  16  years  only 
three  men  were  seen  to  go  to  said  Iiouse.  The 
Solicitor  General  abandoned  the  count  for 
keeping  a  disorderly  house,  but  relied  upon 
the  count  for  keeping  and  maintaining  a 
lewd  house;  and  upon  this  count  the  defend- 
an1»  were  convicted.  The  conviction  rests 
alone  upon  the  testimony  as  to  the  general 
reputation  of  the  houfe  for  lewdness.  There 
Is  not  one  circumstance  or  fact  In  corrolwra- 
tion  of  the  testimony  as  to  the  general  repu- 
tation of  the  house,  and  every  specific  fact 
and  circumstance  tends  to  prove  timt  this 
general  reputation  was  not  Justified  by  the 
real  character  of  the  house  or  of  the  conduct 
and  character  of  the  two  inmates.  The  Su- 
preme Court,  in  Hogan  v.  State,  76  Ga.  JCl, 
has  held  that  the  reputation  of  a  bouse  be- 
ing kept  and  maintained  as  a  lewd  bouse  is 
admissible  evidence  in  the  trial  of  a  case  for 
this  offense.  The  Supreme  Court  did  not 
bold  In  that  case  that  such  evidence  alone 
and  uncorroborated  was  sufficient  to  support 
a  verdict  of  guilty;  and  In  that  particular 
case  there  was  other  corroborative  evidence, 
such  as  the  lewd  character  of  tbe  women 
who  lived  in  tbe  bouse,  and  that  men  visit- 
ed tbe  house  for  Immoral  purposes.  Many 
courts  In  other  states  have  held  tbat  evi- 
dence of  general  reputation  of  tbe  bouse  Is 
inadmissible  in  support  of  tbe  charge  of 
keeping  a  lewd  bouse.  Henson  ▼.  State,  62 
Md.  231,  50  Am.  R^.  204;  United  States  v. 
Jourdine,  4  Cranch,  338,  Fed.  Gas.  No.  15,- 
499;  Handy  v.  State,  63  Miss.  207,  56  Am. 
Rep.  803 ;  State  ▼.  Plant  67  Vt  454.  32  Atl. 
237,  48  Am.  St  Rep.  821;  Nelson  ▼.  Terri- 
tory, 40  Pac.  920,  5  Okl.  512;  Wooster  v. 
State,  55  Ala.  217.  But  as  before  stated, 
the  Supreme  Court  of  Georgia  in  Hogan  v. 
State,  supra,  only  decided  tliat  such  testi- 
mony was  admissible,  but  did  not  decide  mat 
such  testimony,  without  any  corroboration, 
was  itself  sufficient  to  prove  the  charge  of 
keeping  and  maintaining  a  lewd  house,  and 
of  supporting  a  conviction  therefor.  The  tes- 
timony in  this  case  even  as  to  tbe  general 
reputation  of  tbe  bouse  was  by  no  means  ' 
satisfactory  as  proving  such  general  reputa- 
tion. Such  testimony  seems  to  have  been 
founded  upon  mere  rumors,  and  not  the  opin- 
ion of  cliaracter  generally  entertained  by  | 
the  community.  "Mere  rumors  are,  of  course. 
not  reputation.  Reputation  Involves  a  no- 
tion of  tbe  general  estimate  of  tbe  commu- 
nity as  a  whole;  not  what  a  few  persons  | 
say  or  what  many  say,  but  what  the  com-  | 
munlty  generally  believes."  1  6r.  Ev.  (16th 
Ed.)  586. 

After  a  careful  analysts  of  tbe  evidence  io 
this  record,  we  are  clearly  of  the  opinion 
that  this  verdict  was  without  legal  evidence 
to  support  it  and  that  a  new  trial  should,  be 
granted. 

Judgment  reversed. 
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TIRGINIA  F00AH0NTA8  COAL  Ca  T. 

LAMBERT. 

(SoproM  Court  ot  Appeals  of  Virginia.    Sept 

12.  1907.) 

1.  Pbiucipai,  ako  Aokkt— Acts  Catablx  or 
BATincATioa. 

A  grantee  obtained  a  conveyance  by  falsely 
representing  to  the  grantor  that  he  was  the 
agent  of  a  third  person.  The  conveyance  was 
made  to  tibe  grantee  in  bis  own  name,  for  his 
own  benefit,  and  the  purchase  price  wag  paid  by 
his  own  money.  Had.  that  the  third  person 
was  not  entitled  to  the  benefit  of  the  conveyanoe 
on  the  eround  tliat  he  had  the  right  to,  and  did, 
ratify  ue  purchase. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  S  822.] 

2.  TBuarre— CoHOTBOCTiVE  Trust*— Pbaud  m 
Paoouuno  Convitahck  or  Rbai,  Ebtatb. 

A  grantee  obtained  a  conveyance  In  his 
own  name  by  falsely  representing  to  the  grantor 
that  the  conveyance  was  made  for  the  benefit  of 
a  third  person,  who  was  in  ixwsession  of  the 
premises,  and  the  grantor  was  induced  to  make 
the  conveyance  because  of  his  belief  that  he 
was  thereby  coring  defects  in  former  convey- 
ances to  the  third  person.  The  grantee  paid 
the  purchase  money  oat  of  his  own  funds.  Held, 
tb&t  the  grantee  was  a  trustee  ex  maleficio  for 
the  benefit  of  the  third  person. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  H  144^147.1 

Appeal  from  Gircolt  Court,  Boanoke  Coun- 
ty. 

Snlt  by  the  Virginia  Pocabontas  Coal  Com- 
pany against  George  W.  Lambert  From  a 
decree  for  defendant  complainant  appeals. 
Beversed  and  remanded. 

A.  A.  Phlegar,  for  appellant  Bobwtson, 
Hall  *  Wooda,  for  appellee^ 

BUCHANAN,  J.  Tbla  salt  was  Instituted 
by  the  appellant  for  the  purpose  of  compelling 
the  appellee  to  convey  to  It  the  interests 
wblch  he  bad  acquired  In  two  parcels  of  land 
lying  In  McDowell  county.  In  the  state  of 
West  Virginia,  one  containing  93  and  the 
otber  34  acres,  by  a  conveyance  from  Susan 
J.  Beavers  and  John  Cline  and  wife,  upon  the 
ground  that  appellee  had  obtained  said  con- 
veyance by  falsely  representing  himself  as 
tbe  agent  of  the  appellant 

The  record  shows  that  Samuel  Lambert 
died  In  the  year  1851.  seised  of  several  jwir- 
cels  of  land  and  leaving  seven  children.  In 
tbe  partition  of  his  real  estate  the  93  and  34 
acre  parcels  involved  In  this  suit  were  allot- 
ted to  the  decedent's  daughters,  Susan  J. 
Beavers  and  Martha  J.  Cllne,  and  bis  son, 
Thomas  A.  Lambert  The  latter  conveyed  his 
Interest  to  Bartley  Rose,  from  whom  by  mesne 
conveyances  the  some  passed  to  the  appel- 
lant In  tbe  year  1869  the  Interest  of  John 
Cline  In  these  lands  by  virtue  of  bis  rights 
as  tbe  husband  of  Martha  J.  Cllne  was  sold 
in  a  creditors'  salt  to  Peter  Cline.  After- 
wards Cllne  and  wife,  as  they  testify,  exe- 
cnted  a  deed  for  her  Interest  In  the  land  to 
Alexander  Beavers  and  Bartley  Rose,  who 
had  acquired  tbe  Interest  sold  in  the  credit- 
els'  suit ;  bnt  this  deed  was  not  recorded  and 
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has  never  been  found.  The  Interest  of  Alex- 
ander Beavers  and  Bartley  Rose  passed  by 
mesne  conveyances  to,  and  is  now  owned  by, 
the  appellant  In  the  year  1867  Susan  J.  Bea- 
vers and  her  husband,  Andrew  J.  Beavers, 
undertook  to  convey  their  Interest  In  tbe 
lands  to  Alexander  Beavers;  but,  the  ac- 
knowledgment of  the  wife  being  insufficient, 
as  is  claimed,  her  interest  did  not  pass  by  the 
deed. 

By  deeds  dated,  respectively,  February  8, 
1902,  and  March  13,  1902,  a  tract  of  1,969 
acres,  and  by  a  deed  dated  October  1st  of  the 
same  year  a  tract  of  a  little  over  200  acres, 
were  conireyed  to  the  appellant  These  par- 
cels of  land  adjoined  each  otber,  and  em- 
braced the  93  and  tbe  34  acre  parcels  of  land 
involved  in  this  suit;  but  it  appears  that  the 
appellant  did  not  know  that  they  were  so 
embraced  until  in  March,  1903,  and  was  not  In- 
formed as  to  the  sources  of  title  to  tbe  93  and 
34  acre  parcels  until  August  of  that  year,  as 
the  appellant's  agents.  In  examining  tbe  ti- 
tle to  the  1,969  and  the  20S  acre  parcels, 
seem  to  have  overlooked  tbe  Interest  of  Mrs. 
Cllne,  and  the  defect  or  alleged  defect.  In  tbe 
deed  by  which  Mrs.  Beavers  attempted  to  con- 
vey her  Interest 

By  deed  dated  September  29,  1902,  Mrs. 
Cllne  and  her  husband  and  Mrs.  Beavers  con- 
veyed to  the  appellee  all  their  interest  in  tbe 
lands  of  Samuel  Lambert,  deceased,  consist- 
ing of  the  93  and  the  34  acre  parcels  and  an- 
other small  tract  of  land,  which  latter  Is  not 
embraced  In  this  litigation.  In  May,  1903,  the 
appellee  gave  the  appellant  a  20-day  option 
to  purchase  these  lands  at  the  price  of  $200 
per  acre,  and  after  tbe  option  bad  expired 
the  appellant  sought  without  success  to  have 
the  same  extended.  In  August  of  that  year 
the  general  counsel  of  the  appellant  inter- 
viewed Mrs.  Beavers  and  Cllne  and  wife,  whu 
informed  him  of  their  Interest  In  and  deal- 
ings with  the  land,  and  the  circumstances 
under  which  they  had  conveyed  to  the  ap- 
pellee. 

The  question  Involved  in  the  first  error 
assigned  Is  whether  or  not  the  conveyance 
made  by  Cllne  and  wife  and  Mrs.  Beavers 
was  obtained  under  such  circumstances  as 
entitles  the  appellant  to  the  benefit  of  the 
Interests  thus  acquired  by  the  appellee. 

Tbe  appellant  bases  its  contention  that 
they  were  so  acquired  upon  two  grounds: 
First,  that  the  appellee  made  the  purchase 
as  the  avowed  agent  of  the  appellant;  and, 
second,  that  be  became  a  trustee  ex  maleflclo 
because  of  the  misrepresentations  made  to  his 
grantors. 

As  to  the  first  ground:  The  evidence  eatla- 
factorlly  shows  that  the  appellee.  In  obtain- 
ing the  conveyance  of  their  interests  from 
Mrs.  Beavers  and  Cllne  and  wife,  represented 
that  he  was  tbe  agent  of  the  appellant  This 
statement  was  false,  and  the  purchase  was 
made  In  the  appellee's  own  name,  for  his  own 
benefit,  and  the  consideration  was  paid  with 
his  own  money.  ,^ 
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It  Is  settled  law  that  where  a  stranger 
holds  himself  out  as  the  agent  of  another, 
and  makes  a  contract  or  does  an  act  for  that 
other's  use  or  for  his  benefit,  the  latter  may 
ratify.  But  It  is  equally  clear,  we  think,  that 
where  the  contract  made  or  the  act  done  was 
not  In  that  other's  name,  and  was  not  intend- 
ed for  his  use  or  benefit,  there  can  be  no 
ratification.  This  would  seem  to  be  neces- 
sarily so  from  the  meaning  of  the  word 
"ratify." 

"Ratification,"  says  Bouvler,  In  his  Law 
Dictionary,  "Is  an  agreement  to  adopt  an  act 
performed  by  another  for  us." 

"A  ratification,"  says  a  recent  text-book, 
"by  a  principal  of  the  acts  of  an  agent  can 
only  be  effectual  between  the  parties  when 
the  act  was  done  by  the  agent  on  account  of 
the  principal,  not  on  his  own  account  or  on 
account  of  a  third  person.  Where  one  buys  In 
his  own  name  for  himself,  another  cannot 
adopt  the  act  as  a  principal."  1  Am.  &  Eug. 
Ency.  L.  (2d  Ed.)  1188,  1189.  It  is  said  in  a 
note  to  that  work,  where  numerous  authori- 
ties are  cited,  that  the  rule  as  stated  In  the 
text  is  that  laid  down  In  Year  Book  7  Hen.  IV, 
fol.  35,  where  It  was  held  that  If  a  bailifT  take 
a  herlot,  claiming  property  In  It  himself,  the 
subsequent  assent  of  the  lord  would  not 
amount  to  a  ratiflcation;  but,  If  he  take  it 
as  balllKT  of  the  lord,  the  subsequent  assent 
amounts  to  a  ratification  of  the  baillKTs  act. 

In  the  case  of  Forbes  v.  Hagman,  76  Va. 
168,  178,  Judge  Burks,  who  delivered  the 
opinion  of  the  court,  in  discussing  the  ques- 
tion of  ratiflcation,  after  stating  what  bad 
been  done  In  that  case  (tort),  says:  "This 
was  a  virtual  ratification  and  adoption  of 
what  had  been  done  by  the  agent,  on  the 
principle  'omnls  ratihabltio  retrotrahitur  et 
mandato  priori  ecqulparatur,'  which  applies 
as  well  to  a  tort,  when  done  to  the  use  or 
for  the  benefit  of  him  who  subsequently 
adopts  it,  as  to  a  matter  of  contract.  It 
was  said  by  Lord  Oke  that  'he  that  agreeth 
to  a  trespass  after  it  is  done  is  no  trespass- 
er, unless  the  trespass  was  done  to  bis  use  or 
for  his  benefit,  and  then  his  agreement  sub- 
sequent amounteth  to  a  commandment'  4 
Inst  317.  So  that  the  test  of  liability  in 
such  a  case  Is  said  to  be  the  consideration 
whether  the  act  was  originally  intended  to 
be  done  to  the  use  or  for  the  benefit  of  the 
party  who  is  afterwards  said  to  have  rat- 
ified it     Broom's  Leg.  Max.  873  (marg.)." 

"Chief  Justice  Tindall,"  continues  Judge 
Burks,  "in  Wilson  t.  Tumman,  6  Man.  & 
G.  (40  Eug.  C.  L.  R.)  236,  states  the  rale 
more  fully  thus:  'That  an  act  done  for  an- 
other by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though 
without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal  if  subse- 
quently ratified  by  him,  is  the  known  and 
well-established  rule  of  law.' '! 

In  the  case  of  Garvey  v.  Jervls,  46  N.  Y. 
310,  313,  7  Am.  Rep.  335,  Chief  Judge 
Church,   in  discussing  this  question,   said: 


"It  is  a  familiar  rule  that  the  ratiflcation 
of  an  unauthorized  act  of  an  agent  is  equal 
to  an  original  authority.  Duniop's  Paley'g 
Agency,  171,  note  'a.*  But  In  this  case  the 
essential  element  Is  wanting,  that  the  act 
must  he  done  for  another.  Here  it  was  not  so 
done.  The  most  that  can  be  claimed  Is  that 
the  defendant  said  he  was  acting  for  the 
plaintiff,  which  was  false.  He  paid  his  own 
money,  and  in  fact  acted  for  himself.  He 
was  a  stranger  to  the  plaintiff,  and  of  coarse 
under  no  obligation  to  act  for  him,  and,  as 
we  have  seen,  he  deprived  the  plaintiff  of 
nothing  to  which  he  was  oitltled.  No  au- 
thority has  been  cited,  and  I  think  it  Is 
safe  to  say  that  none  exists,  in  which  any 
court  has  ever  held  that  a  false  declaration 
of  agency  for  another  enables  the  latter,  as 
against  the  alleged  agent  to  receive  the 
beneflt  of  an  act  actually  performed  for  the 
latter,  unless  it  was  performed  under  siich 
circumstances  as  to  create  an  estoppel,  or 
unless  the  assumed  principal  has  been  de- 
prived of  some  legal  right  or  otherwise  In- 
jured." See,  also,  Phil.,  W.  &  B.  R.  R.  Co.  v. 
Cowell,  28  Pa.  329,  70  Am.  Dec.  128,  130. 

It  is  clear,  as  it  seems  to  us,  under  the 
authorities  and  upon  principle,  that  the  ap- 
pellant Is  not  entitled  to  the  benefit  of  the 
conveyance  to  the  appellee  upon  the  ground 
that  It  had  the  right  to,  and  did,  ratify  the 
purchase  of  the  lands  acquired  by  him. 

This  brings  us  to  the  consideration  of  the 
question  whether  the  purchase  was  made  un- 
der such  circumstances  as  to  constitute  the 
appellee  a  trustee  ex  maleflcio  for  the  bene- 
flt of  the  appellant 

While  the  evidence  Is  conflicting  as  to  the 
representations  made  by  the  appellee  in  ob- 
taining the  conveyance  from  Mrs.  Beavers 
and  Cline  and  wife.  It  clearly  appears,  from 
the  whole  testimony  and  from  the  circumstan- 
ces surrounding  the  transaction,  that  be  made 
the  Impression  upon  the  grantors  that  he  was 
not  purchasing  for  himself,  but  for  the  coal 
company,  which  claimed  to  be  the  owner  of 
the  land  and  was  in  possession  thereof,  and 
that  they  were  Induced  to  make  the  convey- 
ance because  of  their  belief  that  In  so  convey- 
ing they  were  curing  defects  In  former  con- 
veyances of  the  same  land  made  by  them. 
In  other  words,  the  record  establishes  the 
fact  that  the  appellee  secured  the  conv^ance 
by  causing  his  vendors  to  believe  that  It  was 
made  to  cure  defects  in  their  former  convey- 
ances. Where  a  conveyance  Is  procured  un- 
der these  circumstances,  the  grantee  under 
settled  equitable  principles  is  held  to  be  a 
mere  trustee  for  the  party  really  Intended  to 
be  benefited  by  the  grantor. 

"In  general,"  says  Pomeroy  on  Ek].  Jnr. 
S  1053,  "whenever  the  legal  title  to  property, 
real  or  personal,  has  been  obtained  through 
actual  fraud,  misrepresentations,  conceal- 
ments, or  through  undue  influence,  duress, 
taking  advantage  of  one's  weakness  or  neces- 
sities, or  through  any  other  similar  means, 
or  under  any  other  similar  circamstances, 
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wblcb  rendered  it  anconsclentlous  for  the 
holder  of  the  legal  title  to  retain  and  enjoy 
the  boieflclal  interest,  equity  impresaeg  a 
constmcOve  trost  on  the  property  thus  ac- 
quired In  favor  of  the  one  who  Is  truly  and 
equitably  entitled  to  the  same,  although  he 
may  never,  perhaps,  have  had  any  legal  es- 
tate therein.     «     *     •  •• 

Perry  on  Trusts,  (  181,  says  that  "If  a  per- 
son by  his  promises,  or  by  any  fraudulent 
conduct,  with  a  view  to  bis  own  profit,  pre- 
vents a  deed  or  will  from  being  made  in  favor 
of  a  third  person,  and  the  property  Intended 
for  such  third  i>erson  afterwards  comes  to 
him  who  fraudulently  prevented  the  execu- 
tion of  the  will  or  deed,  he  will  be  held  to  be 
a  trustee  for  the  person  defrauded  to  the  ex- 
tent of  the  interest  intended  for  him." 

In  15  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  p.  1188, 
It  Is  said:  "So,  also,  if  one,  though  not  in 
fact  the  agent  of  another,  pretends  to  act  as 
bis  agoit  and  tliereby  secures  title  in  his 
own  name  to  property  in  which  such  other 
has  an  interest,  be  cannot  deny  that  be  was 
acting  as  agent  and  claim  the  benefit  of  the 
purchase,  but  will  bold  the  title  so  acquired 
to  trust" 

In  the  case  of  Rollins  v.  Mitchell,  52  Minn. 
41,  63  N.  W.  1020,  38  Am.  St.  Rep.  519,  it 
was  held  (Mitchell,  J.,  delivering  the  opinion 
of  the  conrt)  that  one  who  obtains  a  convey- 
ance of  land  from  a  former  owner  by  fraudu- 
lently giving  bim  to  understand  that  It  is  for 
the  purpose  of  supporting  an  earlier  defective 
conveyance,  and  thus  validating  the  title  of 
one  who  claimed  thereunder,  is  a  trustee  ex 
maieflcio  for  the  latter,  and  that  in  such  case 
the  rights  of  the  cestui  que  trust  do  not  de- 
pend upon  the  existence  of  a  fiduciary  rela- 
tion in  regard  to  the  title  between  him  and 
the  fraudulent  grantee,  nor  upon  the  fact 
that  be  has  some  legal  claim  to  the  land 
which  be  could  have  enforced  against  the 
original  owner  thereof. 

In  the  case  of  Harold  v.  Bacon,  86  Mich. 
1,  it  was  held  that  a  deed  fraudulently  oI>- 
talned  from  one  who  had  l>efore  conveyed 
to  another  by  a  deed  not  of  record,  by  false 
representations  that  it  was  being  procured 
by  and  for  the  protection  of  the  party  holding 
under  snch  prior  unrecorded  deed,  did  not 
vest  in  the  grantee  any  title  as  against  the 
real  party  for  whose  benefit  the  grantor  un- 
dertook and  designed  to  malie  the  grant,  and 
that  snch  fraudulent  grantee  was  a  mere 
trustee  for  the  party  really  intended  by  the 
grantor  to  be  benefited. 

We  are  of  opinion  that  the  appellee  holds  the 
property  or  interests  acquired  from  Mrs. 
Beavers  and  Ollne  and  wife  in  trust  for  the 
benefit  of  the  appellant,  and  that  the  circuit 
court  erred  in  not  so  decreeing. 

The  decree  complained  of  must  therefore 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings  in  ac- 
cordance with  the  views  expressed  In  this 
opinion. 

Reversed. 


CHII/DRESS  V.  JORDAN. 

(Supreme  C!onrt  of  Appeals  of  Virginia.    Sept. 
12, 1907.) 

SeT-OfF— EOTTITABLB   SeT-OFF. 

W.,  havlD)!;  purchased  hia  partner'*  inter- 
est and  given  tiis  note  therefor,  with  a. deed  of 
trust  on  the  property,  and  assumed  payment  of 
a  partnership  liability  to  a  third  person,  there- 
after sold  to  such  former  Dartrpr  horses  and 
mules  included  in  the  deed  of  trust  at  an  aggre- 
gate  sum  sufficient  to  have  satisfied  the  secured 
debt,  if  nil  of  it  had  been  applied  to  its  pay- 
ment. W.  having  failed  to  pay  the  debt  due 
the  third  person,  and  being  admittedly  insolvent, 
his  former  partner  pnid  ttie  same  by  applying  a 
sufficient  amount  of  his  indebtedness  to  W.  aris- 
ing from  the  purchase  of  the  horses  and  mules. 
Defendant  in  tl>e  meantime  purchased  of  W. 
certain  of  the  trust  property,  and,  having  re- 
fused to  pay  the  trustee  the  purchase  money, 
the  latter  hrought  suit  to  recover  the  property 
or  its  value.  Held,  that  W.'s  partner  was  en- 
titled to  set  off  in  equity  the  firm  debt,  which, 
t>ecause  of  the  insolvency  of  \V..  he  was  com- 
pelled to  pay,  against  his  indebtedness  to  W., 
leaving  the  property  purchased  by  defendant 
subject  to  the  trust  deed. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Ck>unterclaim.  8g  9-11.] 

Error  to  Circuit  C!ourt,  Montgomery  Coun- 
ty. 

Action  by  Robert  L.  Jordan,  trustee, 
against  James  S.  Childress.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

A.  A.  Phlegar,  for  appellant.  Longley  & 
Jordan,  for  appellee. 

WHITTLE,  J.  The  narrow  question  pre- 
sented by  this  record  for  decision  involves  the 
correctness  of  the  ruling  of  the  circuit  court 
in  sustaining  the  application  by  Cowan  of  a 
certain  payment  in  discharge  of  what  we 
shall  term  the  "Carper  debt"  The  essential 
facts  are  as  follows: 

Wilson  and  Cowblh  were  partners  as  livery- 
men, and  the  former  purchased  the  latter's 
interest  in  the  business  for  |800,  giving  his 
note  therefor,  with  a  deed  of  trust  on  the 
property  as  security,  «nd  also  assuming  pay- 
ment (among  other  partnership  liabilities)  of 
the  Carper  debt  which  amounted  to  1315. 
In  February,  1906,  Cowan  purchased  of  Wil- 
son horses  and  mules  included  in  the  deed  of 
trust  at  the  aggregate  price  of  $870,  a  sum 
sufficient  to  uave  satisfied  the  secured  debt, 
if  all  of  it  had  been  applied  to  its  payment 
Wilson,  who  was  admittedly  Insolvent,  failed 
to  pay  the  Carper  debt  and  the  firm  note  was 
protested,  and  subsequently  paid  by  Cowan 
June  22,  1906.  In  April,  1»06,  the  plaintiff 
in  error,  Childress,  bought  from  Wilson  the 
trust  property  described  in  the  declaration, 
and,  having  refused  to  pay  the  defendant  in 
error,  Jordan,  trustee,  the  purchase  money, 
the  latter  brought  suit  to  recover  the  prop- 
erty, or  its  alternate  value. 

Though  the  action  was  In  detinue,  the  par- 
ties waived  a  jury  and  submitted  their  rights 
to  the  court  to  be  determined,  as  if  the  pro- 
ceeding had  been  a  suit  in  equity.'  Thereupon 
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the  coart  sanctioned  the  dedication  by  Gowan 
of  a  safflclent  amount  of  the  money  dne  on 
his  Indebtedness  to  Wilson  to  discharge  the 
Carper  debt,  leaving  a  balance  due  from  Wil- 
son to  Cowan  of  $403.59.  The  court  also 
fixed  the  value  of  the  property  bought  by 
Childress  at  $350,  and  rendered  Judgment  In 
behalf  of  the  plaintiff  against  him  for  that 
sum,  to  which  judgment  Childress  brings 
error. 

We  are  of  opinion  that,  upon  the  fore- 
going facts,  Cowan  was  entitled  In  equity  to 
protection  against  the  Carper  debt  out  of  his 
Indebtedness  to  Wilson.  Courts  of  equity 
always  recognize  the  Influence  of  Insolvency 
on  the  rights  of  parties  touching  the  matter 
of  set-offs,  and  In  adjusting  transactions  be- 
tween them  will  regard  the  equities  of  the 
solvent  party,  and  so  accommodate  their  af- 
fairs as  to  minimize,  as  far  as  consistent  with 
the  rights  of  third  persons,  loss  from  that 
cause. 

The  principle  is  illustrated  by  text-writers 
and  numerous  adjudged  cases.  The  decisions 
of  this  court  on  the  subject  will  be  found  In 
notes  to  the  case  of  Feazle  y.  Dlllard,  5 
Leigh  (Va.  Rep.  Ann.)  21.  In  the  principal 
case  Feazie  was  permitted,  in  equity,  to  set 
off  the  amount  of  a  bond  on  which  he  was 
surety  for  Dlllard,  who  was  insolvent  against 
his  own  bond  to  Dlllard  In  the  hands  of  an  as- 
signee, though  not  due,  he  having  become 
surety  before  notice  of  tiie  assignment 

So,  In  this  case.  Cowan's  liability  to  pay 
the  Carper  debt  having  attached  before  the 
rights  of  Childress  accrued,  his  superior  equi- 
ty must  prevail. 

We  are  of  opinion  that  the  Judgment  of 
the  circuit  court  should  be  affirmed. 


MORGAN  ▼.  HAT.BY. 

(Snpieme  Court  of  Appeals  of  Virginia.    Sept. 

12,1907.) 

1.  Pabtttion— AorroNs   fob    Pabtitioh — Na- 
ture OF  Remedy. 

Though  a  suit  for  partition,  under  Code 
1887,  I  2562  [Va.  Code  1904,  p.  1310],  cannot 
be  made  a  substitute  for  an  action  of  ejectment, 
yet  a  court  of  equity  has  jurisdiction  to  parti- 
tion land,  though  defendant  claims  title  to  the 
whole  tract  where  he  or  those  under  whom  he 
claims  title  had  joint  ownership  with  complain- 
ant or  those  under  whom  he  claims  title. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partition,  f  53.] 

2.  Judgment  —  Conclusiveness  —  Mattebs 
Concluded — Collateral  Attack. 

A  court  of  equity  bavini;  the  power  to  de- 
termine whether  the  case  made  by  a  bill  for 
partition  as  authorized  by  Code  1887,  §  2.562 
[Va.  Code  1904,  p.  1310],  is  within  its  jurisdic- 
tion or  was  in  reality  an  action  of  ejectment, 
and  haying  determined  that  q^uestion  in  favor 
of  its  right  to  exercise  the  jurisdiction  invoiced, 
Its  decree,  even  though  erroneous,  is  not  void, 
and  hence  cannot  be  coiiateraily  attaclied. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  30,  Judgment  i  939.] 

8.  Covknants—Bbeach— Eviction. 

Where,  in  an  action  of  partition  against  a 
covenantee,   it   was   decreed   that   complainant 


therein  had  a  paramotmt  title  to  an  undivided 

one-sixth,  that  it  was  impracticable  to  partition 
the  land,  and  that  the  same  be  sold,  thereby 
compelling  the  covenantee  to  become  the  pur- 
chaser, as  she  did,  or  surrender  the  premiaes  to 
another,  who  should  become  a  purchaser,  there 
was  such  an  eviction  as  to  constitute  a  breach 
of  covenant  of  warranty. 

[Ed.  Note.— For  cases  in  point  see  Coit.  Dig. 
voL  14,  Covenants,  {  157.1 

4.   Sauk  — NOTICB    to    IklAIHTAIH    OB    DCTKHD 

Titlb. 

Notice  alone  by  a  covenantee  to  a  covenant- 
or of  a  suit  brought  against  said  covenantee  to 
recover  the  land  is  insuflScient  to  make  such 
suit  conclusive  on  the  covenantor  when  sued  on 
his  covenant  of  warranty,  but  said  covenantor 
must  also  he  requested  to  appear  and  defend. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di& 
vol.  14,  Covenants,  H  222,  223.] 

6.  Same  — Action  fob  Bbeaoh  —  Damages — 

Counsel  Fees. 

Counsel  fees  incurred  by  a  covenantee  in 
defense  of  the  suit  for  her  eviction  cannot  be 
recovered  in  an  action  for  breach  of  the  cove- 
nant of  warranty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Covenants,  }  261.] 

Error  from  Circuit  Court  Lee  County. 

Action  by  Firances  Haley  against  John  D. 
Morgan.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed,  and  remanded 
for  a  new  trial. 

Pennington  Bros.,  for  plaintiff  In  error. 
Orr  &  Noel  and  Duncan  &  Crldlln,  for  de- 
fendant In  error. 

BUCHANAN,  J.  John  D.  Morgan,  the 
plaintiff  In  error,  sold  and  conveyed  a  tract 
of  land  to  Sanders  Spurlock,  with  covenants 
of  general  warranty ;  and  Spurlock  sold  and 
conveyed  the  same  to  Frances  Haley,  the 
defendant  in  error,  who  Instituted  this  her 
action  of  covenant  against  Morgan  to  recover 
damages  for  the  loss  of  a  portion  of  the  land 
by  title  paramount  as  alleged  in  her  declara- 
tion. 

The  first  error  assigned  In  the  petition, 
and  which  raised  the  question  as  to  the  prop- 
er method  of  declaring  on  a  lost  deed,  was 
waived  In  oral  argument 

The  second  assignment  of  error  is  to  the 
action  of  the  court  in  admitting  in  evidence 
a  copy  of  a  deed,  because  It  was  not  properly 
certified  by  the  clerk  of  the  court  in  whose 
office  it  was  recorded. 

The  copy  was  attested  as  follows:  "A. 
copy.    Teste:    B.  C.  T.  Ewlng,  Clerk." 

If  the  certificate  bad  stated  that  the  per- 
son making  It  was  clerk  of  the  court  In 
whose  office  the  deed  was  recorded,  or  bad 
used  iultials  to  show  that  fact,  under  the  de- 
cisions of  Gibson  V.  Commonwealth,  2  Va. 
Cas.  Ill,  120,  Wynn  v.  Harman,  5  Grat 
(Va.)  167,  165,  166,  and  Usher  v.  Pride,  15 
Grat  190,  195,  196,  it  would  clearly  have 
been  prima  facie  sufficient  But  whether 
in  its  present  form  it  was  admissible  In  evi- 
dence it  is  unnecessary  to  decide,  as  tbe 
Judgment  complained  of  will  have  to  be  re- 
versed on  other  grounds  and  the  case  re- 
manded for  a  new  trial,  when  tttls  Question 
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IB  not  likely  to  arlM  again,  as  the  defect  in 
tbe  certificate,  U  It  be  one,  can  easily  1m 
cured. 

The  trial  court  permitted  tbe  record  in 
tbe  chancery  cauae  of  Lnia  M.  Fostlewalte 
against  tbe  defendant  in  error  to  be  intro- 
duced in  evidence  for  tbe  purpose  of  showing 
tbe  tatter's  eviction  from  that  portion  of  tbe 
land  for  tbe  loss  of  which  she  seeks  to  re- 
cover damages  in  this  case.  That  action  of 
the  court  is  assigned  as  error,  upon  tbe 
ground,  first,  that  tbe  court  which  tried  that 
cause  was  without  Jurisdiction;  and,  sec- 
ond, that  tbe  record  does  not  6hovr  such  evio- 
tion. 

Tbe  ground  relied  on  to  show  that  the 
court  was  without  Jurisdiction  to  bear  and 
determine  that  cause  (which  was  a  suit  for 
partition)  is  that  the  defendant  In  error, 
who  was  tbe  defendant  in  that  suit,  claimed 
title  to  tbe  whole  tract  of  land  sought  to  be 
partitioned,  not  as  Joint  owner  with  the 
plaintiff  in  that  suit,  but  by  an  independoit 
adversary  title. 

It  is  quite  true,  as  argued,  that  a  suit  for 
partition  under  tbe  provisions  of  section 
2562,  Code  1887  [Va.  Code  1904,  p.  1810], 
cannot  be  made  a  aubatltute  for  an  action 
of  ejectment  (Pillow  v.  Southwest,  etc.,  Imp. 
Co..  82  Va.  144,  148,  23  S.  B.  32,  58  Am.  St. 
Rep.  804) ;  but  It  is  equally  true  that  a 
court  of  equity  has  Jurisdiction  to  partition 
land  under  some  circumstances,  although  the 
defendant  claims  title  to  tbe  whole  tract, 
where  be  (or  those  under  whom  be  claims 
title)  was  a  Joint  owner  with  the  complain- 
ant or  those  under  whom  be  claims  title. 
See  Pillow  V.  Southwest,  etc,  Imp.  Co.,  su- 
pra. 

Whether  or  not  such  facts  and  circum- 
stances were  alleged  and  proved  in  tbe  par- 
tition suit  of  Postlewaite  v.  Haley  as  gave 
tbe  court  tbe  right  to  try  the  question  of 
title  in  that  suit,  under  section  2502  of  tbe 
Code,  was  a  question  to  be  decided  in  that 
cause.  Tbe  court  which  beard  and  decided 
It  bad  the  power  to  determine  whether  or 
not  tbe  case  made  by  the  bill  was  within 
tbe  Jurisdiction  of  a  court  of  equity,  and, 
.  having  proceeded  in  the  case  to  a  final  de- 
cree, must  of  necessity  have  determined  that 
question  in  favor  of  its  right  to  exercise  the 
Jurisdiction  invoked.  It  may  have  erred  In 
its  decision,  but  such  error  would  not  make 
Its  action  void.  Tbe  decree  would  only  be 
erroneous  at  most,  but  conclusive  until  re- 
versed or  vacated.  In  this  case  neither  tbe 
circuit  court  nor  this  court  could  determine 
whether  or  not  that  case  was  one  of  equita- 
ble jurisdiction  without  an  Inquiry  into  the 
facts,  and,  where  inquiry  is  necessary,  tbe 
decree,  however  erroneous.  Is  not  void,  and 
cannot,  therefore,  be  collaterally  assailed. 
Lemmon  v.  Herbert,  92  Va.  663,  666-658,  24 
S.  B.  249,  and  authorities  cited. 

Tbe  other  ground  of  objection  to  the  in- 
troduction of  that  record  in  evidence  is  that 


It  did  not  show  the  eviction  of  tbe  defend- 
ant in  error  from  the  land  to  which  tbe 
court  held  that  tbe  complainant  In  that 
cause  bad  tbe  paramount  title. 

It  appears  from  the  record  In  that  cause 
that  tbe  court  decreed  that  the  complainant 
had  a  paramount  title  to  an  undivided  sixth 
Interest  in  tbs  land  sought  to  be  partition- 
ed, that  it  was  impracticable  to  partition 
tbe  land  in  kind  and  lay  off  that  Interest, 
that  tbe  same  was  directed  to  be  sold,  that 
it  was  sold  by  a  special  commissioner  to 
the  defendant  in  error  at  public  auction, 
and  that  tbe  sale  was  reported  to  tbe  court 
and  confirmed.  While  there  was  no  actual! 
eviction  of  the  defendant  in  error,  she  wan 
compelled  under  tbe  decree  of  the  court  toV 
purchase  that  interest  or  surrender  tbe  pos-  V 
session  thereof  to  such  other  person  as  mlgb^/'^ 
become  the  purchaser.  ^ 

It  Is  always  necessary,  In  order  to  main- 
tain an  action  for  the  breach  of  covenant  of 
warranty,  that  there  shall  be  an  eviction, 
and  generally  there  must  be  an  actual  evic- 
tion; but  sometimes  a  constructive  eviction 
Is  suflldent  One  class  of  cases  where  con- 
structive eviction  Is  sufficient  is  where  tbe 
premises  are  in  the  actual  possession  of  a 
third  party  under  a  paramount  title  at  tbe 
date  of  the  conveyance.  In  such  a  case  the 
covenantee  can  maintain  bis  action,  although 
be  has  never  been  in  possession  of  and 
actually  evicted  frmn  the  land.  Sheffey  v. 
Gardiner,  79  Va.  818,  and  authorities  cited. 

Another  class  of  cases,  under  "tbe  head  of 
constructive  eviction,"  says  Rawle  on  CSov- 
enants  for  TiUe  (6th  Ed.)  {  142,  "is  that 
wbicb  bolds  that  an  eviction  will  be  caused 
by  tbe  covenantee  having  compulsorily  pur- 
chased or  taken  a  lease  under  tbe  paramount 
title,  without  any  actual  change  of  posses- 
sion, both  in  cases  where  tbe  validity  of 
such  title  has  been  established  by  Judgment 
or  decree  of  a  court  of  competent  Jurisdic- 
tion and  under  certain  circumstances  where 
It  has  not  been  established." 

While  the  cases  are  not  in  accord  on  this 
question,  tbe  weight  of  modern  authority 
and  the  better  reason  is  in  favor  of  the 
rule  as  stated  by  Rawle  at  least  to  tbe  ex- 
tent that  a  covenantee  may  maintain  an  ac- 
tion for  breach  of  covenant  of  warranty 
where  he  has  been  compelled  to  purchase 
the  paramount  title,  when  tbe  validity  of 
such  title  has  been  established  by  tbe  Judg- 
ment or  decree  of  a  court  of  competent  Ju- 
risdiction and  ordered  to  be  sold  at  public 
auction;  for  in  such  a  case  the  covenantee 
has  tbe  right  to  presume  that  if  he  does  not 
become  the  purchaser  he  will  be  evicted  by 
or  for  tbe  benefit  of  the  person  who  does 
purchase  at  such  sale  Whitney  v.  Dins- 
more,  6  Cnsh.  (Mass.)  124;  Rawle  on  Ck>v. 
for  Title,  §  148;  11  Cyc.  1128,  1129;  8  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  108;  Haffey's  Heirs 
V.  Blrchetts,  U  Leigh  (Va.)  83,  88,  88. 

Tbe  next  assignment  of 
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action  of  the  conrt  In  Instructing  the  Jury 
as  to  the  character  of  the  notice  required 
to  be  given  to  the  covenantor  when  suit  Is 
brought  against  his  covenantee  to  recover 
the  land,  In  order  that  the  proceedings  In 
that  suit  shall  be  conclusive  upon  the  cov- 
enantor when  sued  upon  his  covenant  of 
warranty. 

The  trial  court  was  of  opinion,  and  so 
Instructed  the  Jury,  that  notice  given  to' the 
plaintiff  in  'error  by  the  defendant  In  error, 
or  her  agent  or  attorney,  of  the  pendency 
of  the  suit  and  of  the  claim  asserted  there- 
in, in  time  to  defend  the  same,  was  sufficient 
to  render  the  proceedings  in  that  case  con- 
clusive upon  the  plaintiff  in  error. 

The  question  Involved  in  this  assignment 
■of  error  has  not  been  passed  upon  by  this 
<»urt  in  any  reported  case.  In  some  juris- 
dictions it  Is  held  that  where  suit  is  brought 
on  a  paramount  claim  against  one  who  Is  en- 
titled to  the  benefit  of  any  of  the  covenants 
for  title,  and  e£3)ecially.  It  would  seem,  of 
tbe  covenant  of  warranty,  he  can,  by  giving 
proper  notice  of  the  action  to  the  party 
bound  by  the  covenants  and  requesting  him 
to  defend  it,  relieve  himself  from  the  bur- 
den of  being  compelled  afterwards  to  prove, 
in  an  action  on  the  covenants,  the  validity 
of  the  title  of  the  adverse  claimant  In 
other  Jurisdictions,  in  order  to  relieve  him- 
self of  that  burden,  it  is  only  necessary  for 
the  party  sued  to  give  proper  notice  of  the 
pendency  of  such  action,  without  calling 
upon  the  party  bound  to  defend  tbe  suit 

Mr.  Rawle,  In  his  work  on  Covenants  for 
Title  (5th  Ed.,  {f  117  to  125),  upon  a  review 
of  the  cases,  reaches  the  conclusion  that  the 
weight  of  authority  is  in  favor  of  the  view 
that  there  must  not  only  be  a  distinct  and 
unequivocal  notice  of  the  suit  given  to  the 
party  bound  by  the  covenants,  but  he  must 
also  be  requested  to  appear  and  defend  it 
And  this  would  seem  to  be  the  better  doctrine, 
upon  reason  as  well  as  upon  authority.  No 
one,  it  would  seem,  on  familiar  principles, 
ought  to  be  bound  by  a  proceeding  to  which 
he  is  not  a  party  actually  or  constructively. 
The  covenantor  is  not  actually  a  party.  If 
upon  mere  notice  of  the  suit  he  would  be 
authorized  to  come  In  and  assume  the  con- 
duct of  the  defense,  so  far  as  proof  of  his 
own  title  was  concerned,  there  might  be,  as 
was  said  in  Brown  v.  Taylor,  13  Vt  031,  37 
Am.  Dec.  618,  "some  reason  for  holding  him 
bound  by  such  knowledge.  But  without  the 
assent  of  the  defendant  In  the  suit  he  has  no 
such  authority.  It  Is  res  inter  alios  acta, 
and,  if  he  should  apply  to  the  court  for  per- 
mission to  defend,  the  defendant  not  hav- 
ing voluntarily  offered  it,  the  answer  would 
be  that  be  had  no  occasion  to  do  so,  since 
his  rights  could  not  be  affected  by  the  judg- 
ment." If  he  appears  and  is  permitted  to 
make  defense,  he  is,  of  course,  bound  by  the 
proceedings,  or  if  properly  notified  and  re- 
quested by  the  defendant  to  make  defense, 
and  be  fails  to  do  so,  there  Is  no  hardship 


in  holding  him  bound  by  tbe  proceedings  In 
the  suit  He  had  notice,  and  tbe  right  to  ap- 
pear and  defend  his  title,  and  if  be  did  not 
do  so  It  was  manifestly  his  own  fault  7 
Bob.  Pr.  150,  151. 

Tbe  action  of  the  court  In  holding  that 
the  defendant  in  error  had  the  right  to  re- 
cover as  part  of  her  damages  the  fee  ($50) 
she  paid  her  attorneys  In  the  partition  suit 
is  assigned  as  error. 

Neither  has  this  question  been  passed  upon 
by  this  court,  so  far  as  tbe  reported  cases 
show.  In  other  jurisdictions  the  decisions 
of  the  courts  are  not  in  accord.  In  some,  it 
is  held  that  counsel  fees  cannot  be  recovered 
as  part  of  the  damages  for  breach  of  cove- 
nant of  warranty;  in  others,  that  they  may, 
provided  the  covenantor  has  been '  required 
to  defend  and  has  failed  to  do  so;  and  in 
still  others,  that  they  are  recoverable  wher- 
ever the  covenantor  does  not  employ  coun- 
sel to  defend,  tbe  fact  of  notice  or  want  of 
notice  to  defend  being  Immaterial.  Rawle 
on  Cot.  for  Title,  H  197  to  200,  and  cases 
cited. 

Since  the  decision  in  the  case  of  Tbrelkeld 
y.  Fltzhugh,  2  Leigh,  461,  the  settled  doc- 
trine in  this  state  has  been  that  the  pur- 
chaser of  land  upon  eviction  is  only  entitled 
to  tbe  purchase  price  paid,  with  interest  from 
the  date  of  eviction  and  the  costs  expended 
by  him  In  the  action  in  which  he  was  evicted. 
Click  V.  Green,  77  Va.  827,  835;  Conrad  v. 
Efflnger,  87  Va.  68, 12  S.  B.  2,  24  Am.  St  Rep. 
646.  The  term  "costs"  has  a  well-defined 
legal  meaning,  and  means  those  expenses  in- 
curred by  parties  in  prosecuting  or  defend- 
ing a  suit,  action,  or  other  proceeding  at  law 
or  in  equity,  recognized  and  allowed  by  law, 
and  taxed  against  the  losing  party.  6  Ency. 
PI.  &  Pr.  106,  and  cases  cited. 

The  law,  as  a  general  rule,  measures  tbe 
expenses  incurred  In  tbe  management  of  a 
suit  by  the  taxable  costs.  Tbe  taxable  costs 
are  the  costs  contemplated  by  those  decisions, 
as  we  understand  them,  and  not  the  other 
expenses  Incurred  In  defending  the  action 
In  which  the  covenantee  was  evicted,  how- 
ever great  they  may  have  been.  There  would 
seem  to  be  no  more  reason  for  allowing  ex- 
penses Incurred  in  the  employment  of  coun- 
sel as  a  part  of  the  covenantee's  damages 
for  breach  of  covenant  of  warranty  than  ex- 
penses incurred  in  visiting  and  conferring 
with  counsel,  finding  and  interviewing  wit- 
nesses, and  in  performing  all  tbe  other  duties 
necessary  In  preparing  the  case  for  trial. 

In  the  case  of  Wlsecarver  v.  Wlsecarrer, 
97  Va.  452,  34  S.  £.  56,  It  was  held  that  in 
an  action  on  an  injunction  bond,  with  con- 
dition "to  pay  all  such  costs  as  may  be 
awarded  against  tbe  plaintiff  and  all  such 
damages  as  shall  be  incurred  in  case  said  in- 
junction be  dissolved,"  fees  paid  to  counsel 
in  tbe  injunction  suit  could  not  be  recover- 
ed as  damages,  although  tbe  bill  was  a  pure 
bill  of  injunction.  One  of  the  reasons  given 
for  refusing  to  allow  tbe  fee  as  damages  in 
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that  case  was  (quoting  from  the  Supreme 
Court  of  tbe  United  States  in  tbe  case  of 
Oelricbs  v.  Spain,  15  Wall.  [U.  S.]  211,  21 
L.  Ed.  43)  that  "there  is  no  fixed  standard 
by  wlilch  the  honorarium  can  be  measured. 
Some  counsel  demand  much  more  than  otb- 
ers.  Some  clients  are  willing  to  pay  more 
than  others.  More  counsel  may  be  employ- 
ed than  are  necessary.  When  both  client  and 
counsel  know  that  the  fees  are  to  be  paid 
by  the  other  party,  there  is  danger  of  abuse. 
A  reference  to  a  master  or  an  issue  to  a  Jury 
might  be  necessary  to  ascertain  tbe  proper 
amount,  and  this  grafted  litigation  might 
possibly  be  more  animated  and  protracted 
than  that  In  tbe  original  cause.  It  would  be 
an  office  of  some  delicacy  on  tbe  part  of  the 
court  to  scale  down  the  charges,  as  might 
sometimes  be  necessary.  We  think  tbe  prin- 
ciple of  disallowance  rests  on  a  solid  foimda- 
tioD.  and  that  tbe  opposite  rule  is  forbidden 
by  the  analogies  of  tbe  law  and  sound  pub- 
lic policy." 

That  reasoning  applies  with  equal  force 
against  the  allowance  of  attorney's  fees  In 
this  case.  We  are  of  opinion  that  the  sound, 
simple,  and  more  satisfactory  rule  is  to  deny 
the  right  to  recover  counsel  fees  as  part 
of  tbe  damages  and  to  confine  the  right  of 
recovery  to  the  fees  allowed  by  statute  and 
taxed  in  tbe  costs  of  tbe  action  In  which 
tbe  covenantee  Is  evicted. 

It  follows,  from  what  bas  been  said,  that 
the  Judgment  complained  of  must  be  revers- 
ed, tbe  verdict  of  tbe  Jury  set  aside,  and  tbe 
cause  remanded  for  a  new  trial,  to  be  bad 
not  in  conflict  with  tbe  views  expressed  in 
this  opinion. 


UNITED  STATES  FIDELITY  ft  GUARAN- 
TY CO.  V.  JOUDAN  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12,  1907.) 

L  COONTIKS  —  COTJNTT    TBEABUBEB  —  BOND — 

LiABiLiTT  OP  Surety — Conclusiveness  of 

Settlement  ov  .Account. 

A  settlement  made  by  a  coimty  treasurer 
under  Code  1887,  {  8C2  [Va.  Code  1904,  p.  408], 
requiring  tbe  treasurer  at  tbe  July  meeting  of 
the  board  of  supervisors,  or  as  soon  thereafter 
as  may  be,  to  settle  with  the  board  his  accounts, 
is  only  prima  facie  evidence  of  the  balance  in 
his  hands  at  the  date  of  such  settlement  against 
a  surety  on  his  bond,  conditioned  tliat  he  should 
faithfully  discharge  the  duties  of  his  office,  bat 
not  containing  any  contract  of  indemnity. 

2.   iNJUNCnOH    —    JUBISDICnON    —    SUMMABT 
PBOCEEDINOS— IKADBQUATI       BEHEOT       AT 

Law. 

Proceedings  by  notice  and  motion  by  a 
coonty  treasurer  to  recover  money  alleged  to  be 
dne  the  county  from  his  predecessor  may  be  en- 
joined by  the  surety  of  such  predecessor,  and 
the  surety  permitted  to  make  his  defense  in  a 
court  of  equity;  the  case  being  a  proper  one 
for  equitable  cognizance,  though  the  surety 
might  oe  able  to  make  its  defense  at  law. 

Appeal  from  Clrcoit  Court,  Pulaski  County. 
Bill  by  tbe  United  States  Fidelity  &  Guar- 
anty Company  against  B.  O.  Jordan,  treasur- 


er, and  others.  Decree  for  defendants,  and 
complainant  appeals.  Reversed  and  re- 
manded. 

T.  L.  Hassle,  for  appellant  Jno.  S.  Drap- 
er, S.  W.  Williams,  D.  S.  Pollock,  and  Selden 
Longley,  for  appellees. 

BUCHANAN,  J.  H.  L.  Stone  was  treasurer 
of  Pulaski  county  from  tbe  year  1890  until 
the  year  1900,  during  which  time  be  execut- 
ed six  bonds,  with  different  sets  of  sureties. 
Tbe  last  of  these  bonds  was  executed  July 
5,  1899,  with  tbe  appellant  as  bis  surety,  for 
the  remainder  of  tbe  term  oommraiclng  July 
1st  of  that  year,  in  lieu  of  a  bond  executed 
on  the  5th  day  of  June,  1899. 

By  section  862  of  tbe  C!ode  of  1887  [Va. 
Code  1904,  p.  408]  It  is  provided  that  tbe 
treasurer  shall  receive  tbe  county  levy  in 
the  manner  required  for  the  receipt  of  state 
revenues,  and  shall  at  tbe  July  meeting  of  tbe 
board  of  supervisors,  or  as  soon  thereafter 
as  may  be,  settle  with  the  board  his  accounts 
for  that  year. 

Stone  made  settlements  each  year  be  was 
treasurer  until  November  S,  1899,  when  be 
made  his  last  settlement  with  the  supervis- 
ors. For  tbe  year  beginning  July  1,  1899, 
and  aiding  June  30,  1900,  and  from  July  1, 
1900,  until  October  of  that  year,  when  he 
resigned,  being  a  defaulter,  no  settlement  was 
made  by  him  with  the  supervisors.  These 
various  settlements  showed  balances  in  bis 
hands  due  the  county  on  account  of  roads, 
schools,  and  county  levies.  According  to  the 
settlement  of  November  S,  1899,  there  was  a 
large  balance  due  on  these  several  accounts. 

To  recover  the  moneys  due  the  county  from 
Stone  when  be  resigned  as  treasurer,  the  ap- 
pellee, Jordan,  wbo  succeeded  blm  in  office, 
was  proceeding  by  notices  and  motions  when 
tbe  appellant  instituted  this  suit,  in  which 
Jordan  was  enjoined  from  prosecuting  tbe 
said  motions.  Upon  a  hearing  of  the  cause 
tbe  circuit  court  held  that  the  settlement  of 
November  8,  1899,  showed  tbe  amount  due 
from  Stone  to  the  county  and  In  his  hands  as 
treasurer  as  of  that  date,  and  that  such  set- 
tlement was  conclusive  upon  the  appellant, 
bis  surety,  at  the  time  that  settlement  was 
made,  and  so  decreed.  That  action  of  tbe 
court  Is  assigned  as  error. 

It  is  conceded  that  the  settlement  was 
prima  facie  evidence  against  the  appellant, 
and  it  is  further  conceded,  as  we  understand 
the.  argument  of  tbe  appellant's  counsel,  that 
the  ruling  complained  of  is  in  accord  with 
tbe  decision  of  tbe  Special  Court  of  Appeals 
in  Baker  v.  Preston,  reported  in  Gilmer,  235. 
But  It  Is  insisted  that  that  decision  was  wrong 
In  principle  and  has  been  repeatedly  discredit- 
ed, and  in  fact  overruled,  by  this  court 

That  case  has  been  criticised  by  members 
of  this  court  but  it  bas  never  been  directly 
overruled,  and  tbe  circuit  court  no  doubt,  as 
is  argued,  felt  that  It  was  its  duty  to  fol- 
low It  ,,  . 
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In  that  case,  which  was  a  motion  by  the 
Treasurer  of  the  state  against  a  former 
Treasurer  who  had  defaulted  and  the  sure- 
ties on  his  bond,  It  was  held  that  the  books 
kept  by  the  Treasurer  were  conclusive  evi- 
dence of  the  balance  actually  in  the  treasury 
at  any  time,  both  against  the  Treasurer  anil 
his  sureties,  so  as  to  charge  them  with  bal- 
ances carried  forward  from  year  to  year,  as 
if  those  balances  were  actually  in  hand.  The 
conclusion  in  that  case  was  based  upon  the 
assumption  that  a  Judgment  against  the  prin- 
cipal concludes  his  sureties,  and  for  that  rea- 
son the  evidence  on  which  such  Judgment  was 
rendered  ought  also  to  conclude  them. 

In  the  case  of  Munford  v.  Overseers  of 
Poor,  2  Rand.  SIS,  Judge  Green  said  that  the 
question  how  far  sureties  «re  bound  by  a 
Judgment  or  other  evidence  against  their  prin- 
cipal which  estops  or  concludes  him  had 
never,  so  far  as  be  was  Informed,  been  set- 
tled In  this  court,  except  In  the  case  of  Baker 
V.  Preston  and  His  Sureties,  and  that  neither 
of  the  cases  relied  on  in  that  case  to  show 
that  a  Judgment  against  the  principal  was 
conclusive  upon  his  sureties  sustain  that  con- 
clusion. 

In  the  case  of  Jacobs  v.  Hill,  2  Leigh,  803, 
it  was  held  that  a  Judgment  confessed  by 
the  sheriff  with  the  assent  of  his  deputy 
against  the  sheriff  for  the  deputy's  default, 
but  without  the  knowledge  of  the  latter's 
sureties,  was  ample  evidence  of  the  fact  of 
the  deputy's  default,  and  charged  his  sure- 
ties, unless  dlq>roved  by  them.  That  deci- 
sion was  understood  by  Judge  Tucker  as  hold- 
ing that  the  Judgment  was  only  prima  facie 
correct  and  not  conclusive  against  the  sure- 
ties (Henrico  Justices  v.  Turner,  6  Leigh, 
116);  but  Judge  Moncure,  In  Crawford  v. 
Turk,  24  Grat  176,  184,  In  construing  what 
was  decided  In  Jacobs  v.  Hill,  said:  "The 
proceeding  was  upon  the  ofScial  bond  of  a 
deputy  sheriff,  which  was  to  some  extent  an 
indemnifying  bond,  and  somewhat,  though 
not  precisely,  like  the  bond  in  this  ca8&  It 
was  not  necessary  to  decide,  and  was  not  de- 
cided in  that  case,  that  the  Judgment  against 
the  sheriff  was  not  conclusive  against  the 
sureties  of  the  deputy ;  but  it  was  sufficient 
to  decide,  as  it  was  decided,  that  said  Judg- 
ment was  prima  facie  evidence  against  them. 
The  remark  of  Judge  Carr,  in  delivering  the 
opinion  of  the  court,  that  this  we  think  was 
ample  evidence  of  the  fact  and  charged  his 
sureties,  unless  disproved  by  them,'  was  ex- 
trajudicial as  to  the  concluding  words  "un- 
less disproved  by  them,'  and  seems  In  that  re- 
spect to  have  been  made  without  adverting 
to  the  distinction  noticed  by  Judge  Green  as 
before  mentioned"  (in  the  case  of  Munford 
V.  Overseers,  etc.,  supra). 

In  the  case  of  Henrico  Justices  ▼.  Turner, 
supra,  It  was  held  that  a  verdict  and  Judg- 
ment against  an  executor  or  administrator 
were  not  conclusive  evidence  against  his 
surety.    President  Tucker,  who  dissented  in 


part  in  that  case,  said,  in  dlacawlnK  Om  deci- 
sion in  Baker  v.  Preston,  tliat  it  turned  upon 
the  conclusiveness  of  the  books  of  the  treas- 
urer, and  not  upon  any  previous  verdict  or 
Judgment  against  the  principal,  though  Judge 
Roane  relied  on  the  two  cases  Just  cited 
(Braxton  v.  Winslow,  1  Wash.  31,  and  Green- 
sides  V.  Benson,  S  Atk.  24S)  to  sustain  his 
opinion,  rrhat  opinion,"  he  oontlnnea,  "has 
not  been  very  acceptable  to  the  profession. 
It  was  most  ably  combated  at  the  time  by 
one  of  the  most  distinguished  Judges  of  the 
General  Court,  then  sitting  as  a  member  of  the 
Special  Court  of  Appeals  which  decided  the 
cause."  Judge  Tucker's  conclusion  was  that 
It  was  doubtful  whether  the  decision  in 
Baker  v.  Breston  could  be  sustained  upon 
any  ground. 

We  have  been  cited  to  no  otber  decision  of 
this  court,  nor  have  we  found  one  in  our  in^ 
vestlgatlon,  which  refers  to  Baker  y.  Pres- 
ton. 

In  Cox  T.  Thomas,  9  Grat  312.  322,  Board 
of  Supervisors  v.  Dunn,  27  Grat  608,  and 
Carr  v.  Meade,  77  Ya.  142,  records  showing 
the  liability  of  the  principal  to  wUch  the 
sureties  were  not  parties  were  held  to  be 
prima  fade  evidence  against  the  roreties. 

In  the  case  of  Crawford  v.  Turk,  24  Grat 
176,  which  was  an  action  by  a  sheriff  against 
his  deputy  and  the  latter's  sureties  for  bis 
default,  a  Judgment  rendered  against  the 
sheriff  in  an  action  for  the  deputy's  default, 
at  the  trial  of  which  the  deputy  was  present 
and  took  part  In  the  defense,  was  held  con- 
clusive, not  only  against  the  deputy,  but  hli 
sureties,  who  had  no  notice  of  the  proceed- 
ing in  which  the  Judgment  was  rendered. 
But  the  bond  in  that  case  provided,  not  only 
that  the  deputy  should  faithfully  discharge 
the  duties  of  his  office,  but  should  also  in- 
demnify and  save  harmless  the  sheriff  and 
all  other  persons  from  all  loss  and  damage 
arising  from  his  conduct  as  deputy:  and 
upon  this  latter  provision  or  condition  the 
conclusion  reached  In  that  case  was  largely, 
if  not  entirely,  based. 

A  settlement  made  under  the  provisions  nf 
section  862  of  the  Code  of  1887,  ascertaining 
what  balances  due  the  county  are  in  the 
hands  of  the  treasurer  at  the  date  of  the 
settlement,  may  be  of  equal,  but  Is  of  no 
higher,  dignity  than  a  Judgment  rendered 
against  the  treasurer  In  a  proceeding  against 
him  for  the  same  Indebtedness.  The  general 
rule  is  that  Judgments  bind  conclusively  par 
ties  and  privies,  because  privies,  whether  in 
blood,  in  estate,  or  In  law,  claim  under  the 
person  against  whom  the  Judgment  is  so  ren- 
dered, and,  as  they  claim  his  rights,  they  are, 
of  course,  bound  as  he  is.  But  as  a  general 
rule  a  Judgment  Is  not  conclusive  upon  other 
persons,  because  it  would  be  unjust  to  bind 
one  by  a  proceeding  In  which  be  had  no  op- 
portunity to  make  defense,  and  In  which  he 
could  not  appeal  If  dissatisfled  with  the  Judg- 
ment rendered  therein.  Bee  Munford  v. 
Overseera,  eta,  of  Mottowa7,^C)<}«T  Sl>Band. 
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313.  318;  Stlnctacomb  t.  Marab.  15  Gnt  202, 
201;  Downer  t.  Morrison,  2  Orat  250;  note 
2  Smith's  liead  Cas.  (Btb  Ed.)  683. 

Tbe  trne  view  of  the  law  would  seem  to  be, 
and  tbe  older  declaiona  so  hold,  that  saretiea 
are  not  regarded  In  any  sense  as  In  privity 
vith  their  principal.  Mnnford  t.  Overseers, 
etc.,  supra;  2  Smith's  Lead.  Caa.  685:  7 
Rob.  Pr.  142  et  seq.  Bat  in  tbe  later  cases 
(oar  own,  as  well  as  those  of  other  jurisdic- 
tions) It  la  held  tbat  an  engagement  by  one 
man  to  be  responsible  for  another  creates 
aocb  privity  between  tbem  as  to  render  a 
recoveiy  against  the  latter  prima  facie  evi- 
dence against  the  former.  2  Smith's  Lead. 
Cas.  6S5,  and  cases  cited;  Cox  v.  Thomas, 
supra;  Board  of  Sup.  v.  Dunn,  supra;  Carr 
T.  Meade,  supra. 

While  the  general  rule  is,  as  stated,  that 
none  are  conclusively  bound  by  a  Judgment 
except  tboee  who  were  parties  or  standing  In 
privity  with  those  who  were,  there  are  excep- 
tions to  the  rule  as  well  settled  as  tbe  rule 
itself.  Baylor  v.  De  Jamette,  18  Orat.  152, 
161 

Among  the  well-settled  exceptions  to  the 
general  role,  in  which  parties  are  conclusive- 
1;  bound  by  Judgments  In  proceedings  to 
-which  they  are  not  parties,  are  cases  of  con- 
tracts of  Indemnity,  or  In  the  nature  of  con- 
tracta  of  indemnity,  or  in  those  cases  In 
which  a  person,  although  not  in  form  a  party 
to  the  suit,  is  bound  to  assist  in  the  invsecn- 
tion  or  defense,  and  either  does  so  in  fact  or, 
when  called  upon  to  prosecute  or  defend,  as 
tbe  case  may  be,  fails  to  do  so.  See  Mnn- 
ford V.  Overseers,  etc,  supra;  Crawftord  v. 
Turk,  supra ;  2  Smith's  Lead  Cas.  685,  686 ; 
7  Rob.  Pr.  150-152;  Morgan  v.  Haley  (decid- 
ed at  this  term  of  tbe  court)  58  S.  E.  564. 

None  of  the  bonds  executed  by  Stone  were 
iwnds  of  indemnity,  nor  in  the  nature  of  con- 
tracts of  Indemnity.  The  condition  in  each 
was  that  he  should  faithfully  discbarge  the 
dntles  of  bis  office  or  trust  We  are  of  opin- 
ion, therefore,  that  the  settlements  made  by 
Stone,  treasurer,  with  the  board  of  super- 
visors, were  not  conclusive,  but  only  prima 
facie,  evidence  of  the  balance  in  bis  hands 
at  the  date  of  said  settlements,  respectively. 

Having  reached  the  conclusion  that  the 
settlements  made  by  Stone,  treasurer,  under 
tbe  provisions  of  section  862  of  the  Code, 
were  only  prima  fade  evidence  against  tbe 
nreties  on  bis  bonds  at  tbe  date  of  such  set- 
tlements, respectively,  we  are  of  opinion  that 
tbe  appellant,  under  tbe  allegations  of  its 
bill,  bad  the  right  to  have  the  proceedings  at 
law  enjoined,  in  order  that  It  might  make  Its 
defense  in  a  court  of  equity. 

It  may  be  tbat  the  appellant  might  have 
been  able  to  make  Its  defense  at  law;  but 
it  seems  plain  that  Its  remedy  there  would 
have  been  far  less  adequate  and  complete 
than  in  eqnlty,  where  all  necessary  accounts 
(onld  be  taken  and  the  rights  of  all  concern- 
ed ascertained  and  determined  in  a  single 


suit  See  National  L.  Ass'n  t.  Hopkins,  97 
Ya.  167,  171.  33  S.  B.  538;  Va.  Min.  Co.  t. 
Wilkinson,  92  Va.  98,  100,  22  S.  B.  839. 

Most  of  the  questions  raised  In  this  cas* 
were  not  passed  upon  by  tbe  circuit  conrt, 
because.  In  the  view  It  took  of  the  coiiclo- 
sivenesB  of  the  treasurer's  settlements  as  to 
his  sureties,  it  was  unnecessary  to  do  so. 
This  court  having  reached  a  different  conclu- 
sion as  to  tbe  effect  of  his  settlements,  tbose 
questions  become  material ;  and  as  tbe  oral 
and  the  written  arguments  here  were,  for 
the  most  part,  devoted  to  tbe  discussion  of 
the  effect  of  said  settlements,  and  but  com- 
paratively little  attention  paid  to  the  other 
questions,  this  court  Is  of  opinion  that  It 
would  be  better  for  all  parties  in  interest 
'tor  it  not  to  pass  upon  any  of  the  questions 
Involved  in  this  appeal,  except  tbe  effect  of 
such  settlements  and  tbe  Jurisdiction  of  the 
court,  but  to  leave  all  other  questions  open 
and  remand  the  cause  to  the  circuit  court 
for  further  proceedings,  where  all  the  other 
questions,  moat  of  which  depend  largely  up- 
on matters  of  fact,  can  be  carefully  consider- 
ed after  full  argument,  and  where,  if  error 
has  been  or  be  committed,  there  will  be  a 
l>etter  opportunity  to  have  it  corrected  than 
there  is  in  this  court,  whose  decisions  are 
final  unless  the  error  Is  discovered  within 
tbe  time  allowed  for  a  rehearing. 

We  are  of  opinion,  therefore,  to  reverse 
tbe  decree  appealed  from  and  remand  tbe 
cause  for  further  proceedings,  to  be  bad  not 
in  conflict  with  the  views  expressed  in  this 
opinion. 


LIQUID  CARBONIC   CO.  v.  NORFOLK  ft 
W.  RT.  CO. 

(Supreme  Conrt  of  Apnenls  of  Virginia.    Sept. 
12.  1907.) 

CaBBIEBS— LlMTTIRO     LlABILrTT— CtAIUS    FOB 

Damages— Notice. 

A  stipulation  in  a  bill  of  lading  of  a  car- 
rier that,  unless  rlaims  for  damages  are  made 
within  .SO  days,  the  carrier  shall  not  be  liable 
in  any  event,  does  not  exonerate  the  carrier 
from  negligence,  in  violation  of  Va.  Code  1904, 
i  12941,  providing  thnt  no  contract  shall  exempt 
any  carrier  from  liability,  and  is  a  reasonabla 
regulation,  and  the  failure  to  present  a  claim 
for  damairea  within  the  time  prescribed  relieves 
tbe  carrier  from  liability. 

[Ed.  Note.— For  rnses  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f  670.] 

Error  to  Circuit  Court,  Wise  Cotmty. 

Action  by  the  Liquid  Carbonic  Company 
against  the  Norfolk  &  Western  Railway  Com- 
pany. There  was  a  judgment  for  defendant, 
and  plaintiff  brings  error.    Anlrmed. 

Vicars  &  Peery,  for  appellant  B.  M.  Ful- 
ton and  C.  T.  Duncan,  for  appellee. 

KEITH,  P.  This  was  an  aotion  brought  In 
the  circuit  court  of  Wise  county  by  the  Liquid 
Carbonic  Company,  a  corporation,  to  recover 
from  tbe  Norfolk  &  Western  Railway  Com- 
pany for  damage  to  certain  goods  vbicb 
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defendant  railway  company,  as  a  common 
carrier,  undertook  to  transport  from  Pitts- 
burg, Pa.,  and  to  deliver  to  the  plaintiff  at 
Coebnrn,  one  of  its  stations  In  Wise  coun- 
ty, Va. 

The  bill  of  lading  contained  among  other 
provisions  the  following  condition:  "Claims 
for  loss  or  damage  must  be  made  in  writing 
to  the  agent  at  point  of  delivery  promptly 
after  arrival  of  the  property,  and  if  delayed 
for  more  than  30  days  after  the  delivery  of 
the  property,  or  after  due  time  for  the  de- 
livery thereof,  no  carrier  hereunder  shall  be 
liable  in  any  event." 

Claim  was  not  made  In  accordance  with  this 
stipulation,  nor  do  we  find  In  the  record  any 
evidence  of  waiver,  or  other  cause  why  the 
defendant  should  not  have  relied  upon  it 
The  question  fairly  presented,  then.  Is :  Does 
It  present  a  defense  to  this  action? 

There  was  a  verdict  for  the  defendant,  and 
the  plaintiff  in  the  coiurt  below  obtained  a 
writ  of  error  from  this  court ;  and  its  peti- 
tion contains  several  assignments  of  error, 
but  also  states  that  "It  Is  unnecessary  to  dis- 
cuss in  detail  all  of  the  foregoing  assign- 
ments of  error,  because  If  the  fourth  assign- 
ment be  well  taken  the  judgment  complained 
of  must  be  reversed,  and  if  it  Is  not  well 
taken  the  other  assignments  of  error  are 
Immaterial."  We  shall,  therefore,  confine  our 
consideration  to  this  assignment,  which  brings 
up  for  review  instruction  A,  given  on  behalf 
of  defendant  in  error,  as  follows:  "The  court 
Instructs  the  Jury  that  imless  they  believe 
from  the  evidence  that  the  plaintiff,  or  some 
one  for  It,  did  within  30  days  after  the  de- 
livery of  the  goods  In  question  to  Dingus  & 
Kelly  make  claim  for  its  (plaintiff's)-  alleged 
damages,  and  deliver  such  claim  In  writing 
to  the  agent  of  the  defendant  railroad  com- 
pany at  Coebum,  Va.,  they  shall  find  for  the 
defendant" 

By  section  1294J  of  the  Code  of  1904  It  Is 
provided:  "Whenever  any  property  Is  re- 
ceived by  a  common  carrier  to  be  transferred 
from  one  place  to  another,  within  or  without 
this  state,  or  when  a  railroad  or  other  trans- 
portation company  issues  its  receipt  or  bills 
of  lading  In  this  state,  the  common  carrier, 
railroad  or  transportation  company  issuing 
such  bill  of  lading  shall  be  liable  for  any 
loss  or  damage  or  Injury  to  such  property 
caused  by  Its  negligence  or  tlie  negligence  of 
any  common  carrier,  railroad  or  transporta- 
tion company  operating  within  any  territory 
or  state  of  the  United  States  to  which  such 
property  may  be  delivered,  or  over  whose 
lines  such  property  may  pass;  and  the  fact 
of  loss  or  damage  in  such  case  shall  itself 
be  prima  fade  evidence  of  negligence,  and 
the  common  carrier,  railroad  or  transporta- 
tion company  issuing  any  such  receipt  or 
bill  of  lading  shall  be  entitled  to  recover  In 
a  proper  action  the  amount  of  any  loss,  dam- 
age or  injury  14  may  be  required  to  pay  to 
the  owner  of  such  proper^  from  the  common 


carrier,  railroad  or  transportation  company 

aforesaid  through  whose  negligence  the  loss, 
damage  or  injury  may  be  sustained.  No 
contract  receipt  rule,  or  regulation  shall  ex- 
empt any  such  common  carrier,  railroad  or 
transportation  company  from  the  liability  of 
a  common  carrier  which  would  exist  bad  no 
contract  been  made  or  entered  Into." 

There  is  a  class  of  cases  which  holds  that 
such  a  provision  as  that  under  consideratloii, 
while  generally  valid  in  those  states  not  hav- 
ing a  statute  or  statutes  prohibiting  the  limi- 
tation of  the  common-law  liability,  is  of  no 
avail  as  against  a  statute  which  prohibits 
any  limitation  of  the  common-law  liability. 

In  6  Cyc.  pp.  605,  506,  M:  Is  said :  "It  is 
usual  to  Insert  In  bills  of  lading,  or  other 
contracts  for  shipment  a  stipulation  that 
written  notice  of  a  claim  for  loss  of  or  dam- 
age to  the  goods  shall  be  given  to  the  agents 
of  the  carrier  within  some  specified  time,  such 
as  30  or  90  days,  and  that  unless  snch  notice 
is  given  there  will  be  no  liability  on  the  part 
of  the  carrier,  and  such  stipulations  are  gen- 
erally upheld  so  far  as  they  are  found  to  be 
reasonable.  Cases  holding  such  stipulations 
to  be  invalid  are  usually  based  on  the  ground 
that  the  terms  thereof  are  unreasonable,  rath- 
er than  on  the  general  invalidity  of  such  con- 
ditions. But  they  are  regarded  as  limita- 
tions of  the  carrier's  liability,  and  therefore 
as  ineffectual  against  a  claim  for  loss  or  in- 
jury due  to  the  carrier's  negligence,  and  also 
as  Invalid  where  limitation  of  common-law 
liability  Is  prohibited  by  statute."  Cases  are 
cited  from  several  states  in  support  of  the 
text 

On  the  other  hand,  Hutchinson  on  Carriers 
(3d  Ed.)  S  442,  says:  "It  Is  frequently  the  cus- 
tom for  the  carrier  to  Insert  In  the  contract 
of  shipment  a  condition  that  in  the  event  of 
loss,  the  owner  shall  give  notice  of  his  claim 
within  a  specified  time.  Such  conditions  are 
usually  to  the  effect  that  the  notice  shall 
be  In  writing  and  presented  to  some  officer 
or  agent  of  the  carrier,  either  before  the 
goods  are  removed  from  the  point  of  destina- 
tion, or  within  a  certain  tlm«  thereafter,  or 
within  a  designated  time  after  the  loss  has 
occurred ;  and  when  such  conditions  are  rea- 
sonable the  owner  will  be  precluded  from  the 
right  to  maintain  an  action  against  the  car- 
rier unless  he  has  presented  the  notice  with- 
in the  time  stated  and  In  the  manner  pro- 
vided. The  object  of  conditions  of  this  char- 
acter. It  Is  said.  Is  to  enable  the  carrier,  while 
the  occurrence  is  recent  to  better  inform  him- 
self of  what  the  actual  facts  occasioning  the 
loss  or  Injury  were,  and  thus  protect  himself 
against  claims  which  might  be  made  upon 
him  after  such  a  lapse  of  time  as  to  fre- 
quently make  It  difilcult  If  not  Impossible, 
for  him  to  ascertain  their  truth.  It  is  Just 
therefore,  that  the  owner,  when  a  loss  or 
Injury  has  occurred,  should  be  required,  as 
a  condition  precedent  to  enforcing  the  car- 
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according  to  the  reasonable  conditiona  of  tbe 
contract" 

A  great  number  of  cases  hold  that  a  provi- 
sion Identical  in  terms,  or  In  some  cases  less 
favorable  to  the  shipper  than  the  one  under 
eoDSideration,  is  reasonable  and  should  be 
enforced — among  them  Simons  v.  Great  West- 
em  Ry.,  86  E.  C.  L.  804,  where  It  was  held 
by  the  Court  of  Common  Pleas  that  a  condi- 
tion In  a  bill  of  lading  was  Just  and  reason- 
able which  provided  that  "no  claim  for  dam- 
ages win  be  allowed,  unless  made  within 
three  days  after  the  delivery  of  the  goods, 
nor  for  loss,  unless  made  within  three  days 
of  the  time  that  they  should  be  delivered"; 
and  I^wis  v.  Railway  C!o.,  6  Hurl.  &  N.  86T, 
where  a  stipulation  was  held  to  be  reasonable 
to  the  eftect  that  "no  claim  for  deficiency, 
damage,  or  detention  will  be  allowed,  unless 
made  within  three  days  after  the  delivery 
of  the  goods ;  nor  for  loss,  unless  made  with- 
in seven  days  of  the  time  they  should  have 
been  delivered." 

Express  Company  v.  Harris,  51  Ind.  127, 
Capehurt  v.  S.  &  R.  R.  Co.,  77  N.  C.  356,  and 
Texas  Cent.  R.  Co.  ▼.  Morris,  16  Am.  &  Eng. 
R.  Cas.  259,  are  to  the  same  eftect 

In  Black  v.  Wabash  R.  Co.,  Ill  111.  351,  68 
Am.  Rep.  628,  a  bill  of  lading  requiring  notice 
of  claim  bx  writing  within  five  days  was 
held  valid ;  the  court  saying:  "The  manifest 
object  of  such  a  provision  is  to  force  those 
claiming  to  be  damaged  by  the  carrier's  neg- 
ligence to  promptly  present  their  claims  for 
adjustment  while  the  facts  and  circumstances 
upon  which  they  are  based  are  fresh  in  the 
memories  of  parties  and  witnesses,  and  to 
prevent  being  harrassed  or  Imposed  upon  by 
dishonest  claimants."  See,  also,  Sprague  v. 
M.  P.  R.  Co.,  84  Kan.  347,  8  Pac.  465. 

In  Pavitt  ▼.  L.  V.  R.  Co.,  168  Pa.  302,  26 
Atl.  1107,  the  court  sustained  as  valid  a  stipu- 
lation, in  a  bill  of  lading  for  the  transporta- 
tion of  horses,  providing  that  the  shipper 
must  make  claim  in  writing  within  five  days 
from  date  of  unloading;  the  court  saying: 
"It  is  settled  from  all  the  authorities  that 
such  a  provision  as  this.  Inserted  in  a  con- 
tract by  a  common  carrier,  is  reasonable  and 
will  be  enforced.  It  is  proper,  because  the 
demand  promptly  made  gives  warning  and  en- 
ables the  carrier,  while  evidence  is  attainable 
and  recollection  clear,  to  institute  Inquiry 
into  the  merits  of  the  claim,  and  thus  guard 
against  fraud  or  overvaluation."  See,  also, 
Armstrong  v.  Chicago,  M.  A  St  P.  Ry.  Co.,  53 
Minn.  183,  54  N.  W.  1059;  Selby  v.  Railroad, 
113  N.  C.  588,  18  S.  B.  88,  37  Am.  St  Rep. 
635;  C  C,  C.  A  St  L.  Ry.  Co.  ▼.  Newlln, 
74  III.  App.  638;  American  Grocery  Co.  v. 
Staten  Island  R.  T.  Co.,  51  N.  T.  Supp.  307,  23 
Misc.  R^.  356;  St  Louis  &  San  Francisco 
R.  Co.  V.  Hurst,  67  Ark.  407,  66  S.  W.  215. 

Let  us  consider  for  a  moment  the  authori- 
ties bearing  upon  the  effect  of  the  statute 
heretofore  quoted  upon  this  provision. 

In  Quit  A  Santa  Ffi  R.  Co.  t.  Trawled,  68 


Tex.  314,  4  S.  W.  567,  2  Am.  St  Rep.  494, 
treating  of  the  etTect  of  a  statute  of  the  state 
of  Texas  upon  such  a  stipulation.  It  is  said : 
"The  statutes  of  this  state  only  forbidding 
such  contracts  as  would  limit  or  restrict  the 
common-law  liability  of  carriers,  we  see  no 
reason  why  contracts  executed  upon  suffi- 
cient consideration  and  reasonable  in  charac- 
ter, looking  only  to  the  time  within  which 
such  liability  may  t>e  enforced,  should  not  be 
held  valid.  There  Is  no  rule  of  the  common 
law  which  forbids  such  contracts." 

In  Ooggin  V.  Kansas  Pac.  Ry.  Co.,  12  Kan. 
416,  Chief  Justice  Kingman  said:  "It  is  un- 
doubtedly settled  that  the  common  carrier 
may  relieve  himself  from  the  strict  liability 
Imposed  on  him  by  the  common  law  by  a 
special  contract;  but  it  seems  that  he  cannot 
relieve  himself  from  liability  for  his  own 
negligence.  The  contract  pleaded  does  not 
pretend  to  relieve  the  defendant  from  the 
consequences  of  his  own  negligence.  It  only 
stipulates  that  the  shipper  shall  on  bis  part 
perform  certain  duties." 

See,  also,  Southern  Express  Co.  v.  Hunni- 
cntt  64  Miss.  566,  28  Am.  Rep.  385,  and 
Sprague  v.  M.  P.  R.  Co.,  supra,  where  the 
court  said:  "The  stipulation  requiring  no- 
tice of  any  claim  for  damages  to  be  given 
cannot  be  re^rded  as  an  attempt  to  exon- 
erate the  cony>any  from  negligence  or  from 
the  negligence  or  misfeasance  of  any  of  its 
servants.  The  company  concede  that  such  an 
agreement  would  be  Ineffectual  for  that  put^ 
pose.  It  is  to  be  regrarded  rather  as  a  regula- 
tion for  the  protection  of  the  company  from 
fraud  and  imposition  in  the  adjustment  and 
payment  of  claims  for  damages,  by  giving  the 
company  a  reasonable  opportunity  to  ascer- 
tain the  nature  of  the  damage  and  its  cause." 

On  this  point  see,  also,  Pavitt  v.  L.  V.  R. 
Co..  supra ;  Case  v.  C,  C,  C.  &  St  L.  Ry.  Co., 
11  Ind.  App.  517,  30  N.  E.  426 ;  B.  &  O.  S.  W, 
Ry.  Co.  V.  Ragsdale,  14  Ind.  App.  406,  42  N. 
K1106. 

The  Supreme  Court  of  the  United  States,  in 
Southern  Ex.  Co.  v.  Caldwell,  21  Wall.  264, 
22  L.  Ed.  556,  treats  of  this  subject  as  follows: 

"The  stipulation  Is  not  a  conventional  limi- 
tation of  the  right  of  the  carrier's  employer 
to  sue.  He  is  left  at  liberty  to  sue  at  any 
time  within  the  period  fixed  by  the  statute  of 
limitations.  He  is  only  required  to  make  his 
claim  within  90  days.  In  season  to  enable  the 
carrier  to  ascertain  what  the  facts  are,  and, 
having  made  this  claim,  he  may  delay  his 
suit 

"It  may  also  be  remarked  that  the  contract 
is  not  a  stipulation  for  exemption  from  re- 
sponsibility for  the  defendants'  negligence,  or 
for  that  of  their  servants.  It  is  freely  con- 
ceded that,  had  it  been  such,  it  would  have 
been  against  the  policy  of  the  law,  and  in- 
operative. •  •  ♦  A  common  carrier  is  al- 
ways responsible  for  his  negligence,  no  matter 
what  his  stipulations  may  be.  But  an  agree- 
ment that,  in  case  of  failure  by  the  caiTler  to 
deliver  the  goods,  a  claim  shaU-b*  made  by 

Digitized  by  VjOOQ  IC 


572 


C8  SOUTHBASTEBN  BBPOBTBB. 


(Va. 


the  bailor,  or  by  the  consignee^  wltttln  a  sped* 
fled  period,  if  that  period  be  a  reasonable  one, 
la  altogether  of  a  different  character.  It  con- 
travenes no  pnbllc  policy.  It  excuses  no  neg- 
ligence. It  Is  perfectly  consistent  with  hold- 
ing the  carrier  to  the  fullest  measure  of  good 
faith,  of  diligence,  and  of  capacity  which  the 
strictest  rules  of  the  common  law  ever  re- 
quired. And  it  Is  intrinsically  Just  as  applied 
to  the  present  case.  *  *  *  If  a  bailor 
may  delay  giving  notice  to  them  of  a  loss,  or 
making  a  claim  indefinitely,  th^  may  not  be 
able  to  trace  the  parcels  bailed,  and  to  recov- 
er them,  if  accidentally  mlssent,  or  If  they 
have  in  fact  been  properly  delivered.  With 
the  bailor  the  bailment  is  a  single  transac- 
tion, of  which  be  has  full  knowledge;  with 
the  bailee,  it  is  one  of  a  multitude.  There  is 
no  hardship  In  requiring  the  bailor  to  give  no- 
tice of  the  loss,  if  any,  or  make  a  claim  for 
compensation,  within  a  reasonable  time  after 
he  has  delivered  the  parcel  to  the  carrier. 
There  is  great  hardship  in  requiring  the  car- 
rier to  account  for  the  parcel  long  after  that 
time,  when  he  has  had  no  notice  of  any  fail- 
ure of  duty  on  his  part,  and  when  the  lapse 
of  time  has  made  it  dlfiacult.  If  not  impossible, 
to  ascertain  the  actual  facts.  For  these  rea- 
sons, such  limitations  have  been  held  valid  in 
similar  contracts,  even  when  th^  seem  to  be 
leaa  reasonable  than  In  the  contracts  of  com- 
mon carriers." 

We  are  of  optaiion  tiuct  there  was  no 
error  In  the  instruction  complained  of,  that 
tt  Is  decisive  of  this  controversy,  and  that  the 
Judgment  should  be  affirmed. 


VIRGINIA  tc  a.  W.  RY.  CO.  T.  HOLLINOS- 
WORTH. 

(Supreme  Court  of  Appeals  of  VirElnia.    Sept 
12, 1907.) 

1.  Appkai,  and  Ebbob— Review. 

Va.  Code  1904.  i  3271,  provides  the  form 
of  demurrer,  and  declares  that  in  civil  cases 
the  court  on  motion  of  any  party  shall,  or  of 
its  own  motion  may,  require  the  grounds  of  de- 
murrer relied  on  to  be  stated,  and  that  no 
grounds  shall  be  considered  other  than  those  so 
stated.  A  demurrer  to  a  plea  by  a  railroad  com- 
pany in  abatement  to  the  jurisdiction  of  the 
court  stated  as  a  ground  therefor  that,  the 
cause  of  action  being  a  transitory  one,  it  could 
be  brouiht  anywhere  in  the  state  where  defend- 
ant could  be  found.  Held  that,  that  ground  hav- 
ing been  stated  and  relied  on,  plaintiff  was 
limited  thereto  under  section  3271,  and  a  fur- 
ther ground  that  the  plea  was  insufllcient  be- 
cause, though  denying  that  the  residence  of  de- 
fendant's president  or  other  chief  officer  was  in 
the  county  where  suit  was  brought.  It  failed  to 
state  the  residence  of  such  president  or  chief  offi- 
cer, could  not  be  considered. 

2.  Cabbiers— Carbiaob  or  PASSEnasBs— Ac- 
tions—.Tubisdiction. 

Va.  Code  1904,  i  3214,  provides  that  any 
action,  except  where  otherwise  especially  pro- 
vided, may  be  brought  in  any  county  or  corpora- 
tion wherein  defendant  may  reside,  or,  if  a  cor- 
poration be  a  defendant,  wherein  Its  principal 
office  is,  or  its  president  or  other  chief  officer 
resides.  Section  3215  provides  that  an  action 
may  be  brought  in  any  county  or  corporation 
wherein  ths  cause  of  action  arose,  though  none 


of  the  defendants  reside  therein.    Section  3220 
provides   that   process   against  a   defendant   to 
answer  in  any  action  brought  under  section  SZiS       , 
shall  not  be  directed  to  any  ooonty  or  corpora-      I 
tion  than  that  wherein  the  action  Is  brought,       ' 
unless  it  be  an  action  against  a  railroad,  ex- 
press, etc.,  company.    Beld,  in  an  action  for  io- 
Juries  by  a  passenger,  that  a  railroad  company       i 
could  not  be  sued  in  a  county   in  which   the 
cause  of  action  did  not  arise,  and  in  which  it 
did  not  have  Its  principal  office,  and  in  which  its 
president  or  other  chief  officer  did  not  reside,       , 
though  such  cause  of  action  was  transitory. 

Brror  from  Circuit  Court,  Scott  Oonnty. 

Action  by  Maggie  HolIlngBworth  against 
the  Virginia  ft  Southwestern  Railway  Com- 
pany for  personal  Injuries  sostalned  while 
a  passenger.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  ac- 
tion dismissed. 

Bullitt  ft  Kelly  and  D.  D.  Hull,  Jr..  for 
plaintiff  In  error.    Duncan,  Mathews  ft  May-       ' 
nor  and  Richmond  ft  Bond,  for  defendant  In 
error. 

KEITH,  P.  Maggie  HoUingsworth  filed 
her  declaration  in  an  action  of  trespass  on 
the  case  In  the  circuit  court  of  Scott  coun- 
ty against  the  Virginia  ft  Southwestern  Rail-  ! 
way  Company,  from  which  It  appears  that 
the  defendant  Is  a  corporation  organlEed  and 
doing  business  under  the  laws  of  the  state 
of  Virginia.  At  the  same  rules  to  which  the 
suit  was  brought  the  defoidant  filed  a  plea 
to  the  Jurisdiction,  which  states  that  the 
circuit  court  of  Scott  county  "ought  not  to 
have  or  take  any  further  cognizance  of  the 
action  aforesaid  of  the  said  plaintiff,  because 
the  defendant  says  that  the  supposed  cause 
of  the  said  action  did  not,  nor  did  any  part 
thereof,  arise  In  the  said  Scott  county,  but 
that  the  supposed  cause  of  said  action,  and 
every  part  thereof,  did  arise.  If  at  all,  with- 
in the  county  of  Washington,  and  that  at 
the  time  of  the  Issuing  of  the  said  writ  in 
this  case  the  said  defendant  did  not  have 
its  principal  office  In  said  county  of  Scott, 
and  that  It  had  no  president  or  other  chief 
officer  residing  in  said  county  of  Scott,  and 
that  its  principal  office  then  was,  and  has 
ever  since  been.  In  the  city  of  Bristol,  in 
the  state  of  Virginia,"  and  concludes  with  a 
verification. 

The  plaintiff  demurred  to  this  plea,  and 
said  "that  the  said  plea  to  the  Jurisdiction 
Is  not  sufficient  in  law,  and  for  grounds 
for  said  demurrer  says  that  this  action  Is  a 
transitory  one,  and  can  be  brought  any- 
where in  the  state  the  defendant  may  be 
found." 

The  circuit  court,  being  of  opinion  that  the 
cause  of  action  sued  upon  is  a  transitory 
one  and  that  the  defendant  might  be  sued 
wherever  found,  sustained  the  demurrer  and 
rejected  the  plea ;  and  thereupon  the  defend- 
ant pleaded  the  general  Issue,  and  npon' 
a  trial  before  a  Jury  there  was  a  verdict 
for  the  defendant  This  verdict  was,  upon 
motion  of  the  plaintiff,  set  aside,  and  at  a 
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■nbaeqvent  trial  there  was  a  venlict  and 
Jndgment  for  tbe  plaintiff;  and  tbe  case  la 
before  na  upon  a  writ  of  error  awarded  the 
defendant 

So  much  of  (Section  8214  of  tbe  Code  of 
19M  as  la  pertinent  to  tbla  case  declares 
that: 

"Any  action  at  law  or  snit  in  eqnity,  ex- 
cept where  it  is  otherwise  especially  pro- 
vided, may  be  brought  in  any  county  or  cor- 
poratlott— 

"First  Wherein  any  of  the  defendants 
may  reside. 

"Second.  If  a  corporation  be  a  defend- 
ant wherein  Its  principal  office  Is,  or  where- 
hi  Its  mayor,  rector,  president  or  other 
chief  officer  resides." 

Section  3215  proTides  that  "an  action  may 
be  brought  in  any  county  or  corporation 
wherein  the  canse  of  action,  or  any  part 
thereof  arose,  although  none  of  the  defend- 
ants reside  therein."  But  the  effect  of  this 
latter  section  is  qualified  by  section  3220, 
\rhlcb  declares  that  process  against  a  de- 
fendant to  answer  In  any  action  brought  un- 
der section  3215  "shall  not  be  directed  to  an 
officer  of  any  other  county  or  corporation 
tban  that  wherein  the  action  is  brought  un- 
less it  be  an  action  against  a  railroad,  ex- 
press, canal,  navigation,  turnpike,  telegraph, 
or  telephone  company." 

Tbe  plea  in  abatement  to  the  Jurisdiction 
in  this  case  avers  "that  the  supposed  cause 
of  the  said  action  did  not  nor  did  any  part 
thereof,  arise  in  the  said  Scott  coun^,  but 
that  the  supposed  canse  of  said  action,  and 
every  part  thereof,  did  arise,  if  at  all,  with- 
in the  county  of  Washington."  It  avers  that 
the  defendant  did  not  have  its  principal  of- 
fice in  said  county  of  Scott  and  that  it  had 
no  president  or  other  chief  officer  residing 
hi  said  county,  and  that  its  principal  office 
then  was  and  ever  since  has  been  in  the 
dty  of  Bristol,  in  the  state  of  Virginia.  The 
plea  is  a  complete  negation  of  tbe  Jurisdic- 
tion of  the  circuit  court  of  the  county  of 
Scott  with  respect  to  the  residence  of  the 
defendant  as  provided  in  the  first  subdivi- 
sion of  section  3214,  and  it  is  equally  as 
complete  with  respect  to  the  second  subdi- 
vision which  refers  especially  to  corpora- 
tions ;  for  It  appears  that  It  had  no  president 
or  other  chief  officer  residing  In  Scott  coun- 
ty, and  that  Its  principal  office  then  was 
and  ever  since  has  been  In  the  city  of  Bristol, 
Va.  The  denial  of  Jurisdiction  under  section 
3215  Is  equally  complete;  for  it  avers  that 
the  supposed  cause  of  action  did  not  arise  in 
Scott  county,  but  that  It  and  every  part 
thereof,  arose.  If  at  all,  within  the  county 
of  Washington.  There  is  no  room  for  dis- 
pute that  the  plea  denies  the  existence  of 
every  fact  upon  which  the  Jurisdiction  of 
tbe  county  of  Scott  could  be  asserted.  It 
gives  to  the  plaintiff  a  better  writ  with  re- 
spect to  the  cause  of  action,  which  Is  averred 
to  have  arisen,  if  at  all,  within  the  county 


of  Wasblnfton.  It  gives  to  the  plaintiff 
a  better  writ  with  respect  to  tbe  location  of 
the  principal  office  of  the  defendant  com- 
pany, which  is  averred  to  be  in  the  city  of 
Bristol,  In  the  state  of  Virginia. 

It  is  contended,  however,  upon  the  part  of 
the  defendant  in  error,  that  the  plea  is  In- 
sofilclait  In  that  while  it  denies  that  the 
company  bad  a  president  or  other  chief  of- 
ficer residing  in  the  county  of  Scott,  it  does 
not  show  the  place  of  residence  of  tbe  presi- 
dent or  other  chief  officer,  and  In  that  re- 
spect falls  to  give  to  the  plaintiff  a  better 
writ  In  reply  to  this  contention  It  is  point- 
ed out  by  plaintiff  in  error  that  the  terms 
of  the  rule  upon  this  subject  with  respect 
to  a  plea  In  abatement  Is  that  the  plea  must 
give  the  plaintiff  a  better  writ;  that  tbe 
plea  does  give  the  plaintiff  a  better  writ — 
indeed,  two  better  writs;  and  that  therefore 
the  letter  of  the  rule  Invoked  has  been  com- 
plied with.  While  defendant  In  error  In- 
sists that  the  plea  must  inform  the  plaintiff 
with  respect  to  every  court  within  whose 
Jurisdiction  his  suit  might  have  been  prop- 
erly brought 

Conceding,  for  the  sake  of  the  argument 
that  such  is  the  law.  It  would  avail  the  de- 
fendant In  error  nothing  in  this  case.  In 
section  3271  of  the  Code  It  is  provided  that 
"the  form  of  demurrer  or  Joinder  In  demur- 
rer may  be  as  follows :  The  defendant  says 
that  tbe  declaration  Is  not  sufficient  In  law :" 
Provided  that  all  demurrers  shall  be  In  writ- 
ing, exc^t  In  criminal  cases,  and  in  civil 
cases  tbe  court  on  motion  of  any  party 
thereto,  shall,  or  of  Its  own  motion  may,  re- 
quire the  grounds  of  demurrer  relied  on  to 
be  stated  specifically  in  the  demurrer ;  and  no 
grounds  shall  be  considered  other  than  those 
so  stated,  but  either  party  may  amend  his 
demurrer  by  stating  additional  grounds,  or 
otherwise,  at  any  time  before  the  trial." 

The  plaintiff,  as  we  have  seen,  filed  her 
demurrer  in  writing,  In  which  she  says  that 
"the  said  plea  to  tbe  Jurisdiction  is  not  suf- 
ficient in  law,  and  for  grounds  for  said  de- 
murrer says  that  this  action  is  a  transitory 
one,  and  can  t>e  brought  anywhere  in  the 
state  the  defendant  may,  be  found."  The 
only  ground  here  stated — the  only  ground 
which  tbe  circuit  court  was  called  upon  to 
consider,  and,  as  appears  from  Its  order,  the 
only  ground  which  it  In  point  of  fact  con- 
sidered— is  that  the  cause  of  action,  being  a 
transitory  one,  could  be  brought  anywhere 
in  tbe  state  where  the  defendant  could  be 
found.  That  ground  having  been  stated  and 
relied  upon,  the  statute  expressly  declares 
that  none  other  shall  be  considered. 

To  meet  this  contention  the  defendant  In 
error  Insists  that  she  was  not  required  by 
the  court  to  state  her  grounds  of  demurrer, 
but  that  she  did  so  voluntarily,  and  that 
therefore  the  statute  does  not  apply;  but 
to  this  contention  we  are  unable  to  give 
our  sanction.    By  coming  forward  and  stat- 
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Ing  in  writing  her  gronnds  of  demurrer,  the 
court  and  the  opposite  party  were  disarmed. 
It  would  haye  been  a  superfluous  and  Idle 
thing  to  require  the  plaintiff  to  do  that 
which  she  had  already  done  of  her  own  ac- 
cord, and  counsel  and  the  opposing  party 
could  safely  rely  upon  the  written  statement 
of  the  plaintiff  as  constituting  the  sole 
ground  of  demurrer  with  respect  to  the  de- 
fendant's plea  in  abatement. 

Defendant  in  error  relies  upon  sections 
7424,  7425,  Of  Thompson's  Commentaries  on 
the  Law  of  Corporations,  from  wWch  it  ap- 
pears that  In  some  of  the  states  a  corpora- 
tion Is  held  to  reside  wherever  it  exercises 
its  franchise,  and  upon  section  7426,  from 
which  it  appears  that  In  some  of  the  states 
a  corporation,  for  the  purposes  of  Jurisdic- 
tion, is  deemed  to  reside  throughout  the  en- 
tire limits  of  the  state,  and  especially  in 
those  counties  where  it  carries  on  its  busi- 
ness and  exercises  Its  franchises,  and  is 
hence  suable  In  any  county  where  It  has  an 
agent  upon  whom  process  against  It  may 
lawfully  be  served.  "But,"  says  the  au- 
thor, "it  should  be  carefully  Ic^t  in  mind 
that  this  rule  is  not  so  much  a  theory  of 
the  courts  as  to  the  legal  situs  of  a  corpo- 
ration for  the  purposes  of  Jurisdiction  as  it 
is  a  rule  in  particular  states,  founded  on  the 
express  language  of  statutes,  and  that,  in 
so  far  as  the  states  have  the  same  rule,  it 
is  rather  a  rule  depending  upon  a  concur- 
rence of  Judicial  decisions." 

Section  7427  of  the  same  work  says:  "In 
the  absence  of  special  statutory  provisions 
relating  to  the  venue  of  civil  actions  by  and 
against  corporations,  it  is  a  sound  conclu- 
sion that  the  same  rules  prevail  which  have 
been  established  by  general  statutes;  in 
other  words,  that  the  same  rules  prevail  in 
the  case  of  corporations  as  in  the  case  of 
natural  persons.  It  has  been  so  held  in  re- 
spect of  actions  by  corporations.  So  a  con- 
stitutional provision  requiring  all  civil  cases 
to  be  tried  in  the  county  in  which  the  de- 
foidant  resides  is  held  to  apply  to  corpora- 
tions as  well  as  to  natural  persons." 

Section  7428  states  the  law  very  nearly  in 
accordance  with  our  statute.  "Another  rule, 
founded  entirely,  it  may  be  assumed,  on 
constitutional  and  statutory  provisions,  is  to 
the  effect  that,  a  corporation  being  a  resi- 
dent of  the  state  for  Jurisdictional  purposes, 
an  action  against  it  may  be  brought  In  the 
county  where  the  Injury,  which  Is  the  special 
matter  of  the  action,  was  done,  or  where  the 
contract,  which  is  the  subject  of  the  action, 
was  broken,  or  (at  the  pleasure  of  the  plain- 
tiff) in  the  county  where  the  chief  office  or 
place  of  business  of  the  corix>ration  is  sit- 
uated." 

1.  Barton's  Law  Practice  (2d  Ed.)  g  9, 
states  the  general  rule  to  be  that  transitory 
actions  "may  be  brought  against  a  party 
wherever  he  may  he  found  and  served  with 
process,  no  matter  where  he  may  reside,  or 


where  the  cause  of  action  arose.  The  stat- 
ute declaratory  of  the  Jurisdiction,  territo- 
rially, of  the  courts,  provides  that  actions  or 
suits,  unless  it  be  otherwise  specially  pto- 
vided,  shall  be  brought  In  any  county  or 
corporation  wherein  any  of  the  defendants 
may  reside;  against  a  corporation  wtierein 
Its  principal  office  is,  or  chief  officer  resides; 
if  upon  a  policy  of  insurance,  wherein  the 
property  insured  was  situated,  or  the  per- 
son whose  life  was  insured  resided  at  the 
date  of  the  policy  of  insurance;  If  to  re- 
cover land,  or  subjeot  it  to  a  debt,  or  be 
against  a  defendant  who  resides  without. 
but  has  estate  or  debts  due  him  within,  this 
state;  or  be  against  a  foreign  corporation, 
In  the  county  or  corporation  wherein  such 
land,  estate,  or  debts,  or  any  part  thereof, 
may  be.  •  •  •  An  action  may  also  be 
brought  In  any  county  or  corporation  where- 
in the  cause  of  action,  or  any  part  thereof, 
may  arise,  although  none  of  the  defendants 
reside  therein.  But  this  last  provision  is 
subject  to  the  qualification,  contained  fn 
section  8220  of  the  Code,  that  process  issued 
against  a  defendant  under  section  32t5,  un- 
less the  defendant  be  a  railroad,  express, 
canal,  navigation,  turnpike,  telegraph,  or  tel- 
ephone company,  and  in  certain  other  cases, 
to  answer  in  any  action,  shall  not  be  directed 
to  an  officer  of  any  county  or  corporation 
other  than  that  wherein  the  action  is 
brought"  Further  on  In  this  same  section 
the  author  remarks  that  "by  reading  sec- 
tions 3214,  3216,  and  3220  together,  we  find 
that  an  action  may  be  maintained  against 
a  railroad,  canal,  turnpike,  express,  naviga- 
tion, telephone,  or  telegraph  company  in  any 
county  or  corporation  In  which  the  cause  of 
action  or  any  part  thereof,  arose,  whether 
said  corporation  was  incorporated  by  the 
laws  of  this  state,  or  any  other  state  or 
county,  provided  It  Is  transacting  business 
In   this  state." 

In  section  84,  speaking  of  "Direction  and 
Service  of  the  Wrtt,"  the  learned  autlior 
says :  "Where  the  defendant  resides  or  hap- 
pens to  be  in  the  same  county  or  city  where 
the  cause  of  action  arose,  there  Is  no  dif- 
ficulty about  the  writ,  nor  Is  there  any 
trouble  in  suing  a  defendant  in  a  transito- 
ry action  wherever  he  resides.  Confusion 
has  arisen,  however,  where  suits  have  beea 
brought  In  a  county  or  city  where  ttae  cause 
of  action  did  not  arise  or  the  defendant  re- 
side, but  where  he  happened  to  be  at  the 
time  of  the  service  of  the  writ  In  such  t 
case  the  action  may  be  defeated  by  a  plea 
In  abatement.  But,  even  If  the  suit  be  Ui- 
stituted  In  the  county  or  city  where  the 
cause  of  action  arose,  the  writ  cannot  ex- 
cept In  the  cases  hereafter  mentioned,  be 
sent  to  another  county  or  city  to  be  served. 
If  it  t>e  so  sent  the  action  may  be  defeated 
without  plea  in  abatement ;  for  the  service 
of  such  a  writ  Is  simply  void,  and  an  ap- 
pearance to  contest  It  will  not  be  rwarded  as 
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an  appearance  on  the  merits,  or  as  a  walrer 
of  the  qnestlon  of  Jurisdiction." 

We  bave  no  decision  upon  our  statutes  af- 
fecting this  subject  as  they  now  stand  In 
tlie  Code,  and  we  have  therefore  gone  more 
fully  into  the  subject  than  might  otherwise 
have  been  necessary. 

We  are  of  opinion  that  the  circuit  court 
erred  in  sustaining  the  demurrer  to  the  plea, 
and  that  for  this  error  Us  Judgment  should 
be  reyersed,  the  plea  to  the  jurisdiction 
sustained,  and  the  suit  of  the  plaintiff  in 
tbe  circuit  court  of  Scott  county  dismissed. 


ALBERT  T.  TIDEWATER  RT.  CO. 
(Sapreme  Court  of  Appeals  of  Virginia.    Sept 

12,  1907.) 
L  EviDEWCE— Pabol    Evidence— Admibsibix- 

rrT— Vaktino  Tebmb  ov  Contract. 

In  a  suit  for  the  specific  performance  of  a 
contract  binding  an  owner  to  convey  to  a  rail- 
wav  company  a  right  of  way  50  feet  wide  on 
each  side  of  the  center  line  thereof  as  finally 
located  at  $100  per  acre,  evidence  that  the  line 
of  the  railway  had  been  located  prior  to  the 
execution  of  the  contract,  that  the  owner  Imew 
thereof,  and  that  a  portion  of  the  right  of  way 
included  a  part  of  a  right  of  way  previously 
conveyed  by  the  owner  to  the  company,  waa  ad- 
missible to  explain  the  ambiguity  in  the  contract 
arising  from  the  fact  that  the  two  rights  of  way 
covert  part  of  the  same  land,  and  to  show  that 
the  company  should  pay  only  for  the  land  not 
previously  conveyed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  ESvidence,  S  2083.] 
2.  Railboads— Right  of  Wat— CoNTaAois— 

Construction.  , 

A  railway  company  purchased  a  right  or 
way  and  obtained  a  deed  therefor.  Subsequent- 
ly the  grantor  and  the  company  entered  into  a 
contract  binding  the  owner  to  convey  to  the 
company  a  right  of  way  50  feet  wide  on  each 
side  of  the  center  line  thereof  as  finally  located 
in  consideration  of  $100  per  acre,  and  bindmg 
the  company  to  reconvey  the  right  of  way 
previously  conveyed  to  it,  and  providing  that  it 
shonid  receive  a  specified  credit  for  such  recon- 
veyance. The  parties  Isnew  at  the  time  of  the 
execution  of  the  contract  that  the  location  of 
the  right  of  way  therein  referred  to  covered 
about  naif  of  the  right  of  way  conveyed  by  the 
deed,  and  that  the  company  would  acquire  about 
10  acres  of  new  land  and  would  abandon  about 
8  acres  of  the  right  of  way  conveyed  by  the 
deed.  Held,  that  the  company  was  required  to 
pay  $100  ner  acre  for  the  new  land  and  recon- 
vpv  that  portion  of  the  old  right  of  way  not 
nsed.  for  which  it  waa  entitled  to  the  specified 
credit 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Suit  by  the  Tidewater  Railway  Company 
against  one  Albert.  From  a  decree  for  com- 
plainant, defendant  appeals.    Affirmed. 

J.  C.  Wysor,  for  appellant  Robertson, 
Hall  &  Woods,  A.  A.  Phlegar,  and  Jno.  R. 
Johnson,  for  appellee. 

HARRISON,  J.  This  suit  was  brought  for 
the  construction  and  specific  performance  of 
a  contract  for  the  sale  of  a  strip  of  land, 
bought  by  the  appellee  railway  company  fiom 


the  appellant  as  a  right  of  way  for  its  rail* 
road. 

It  appears  that  In  March,  1005,  appellee 
bought  and  paid  for  a  right  of  way  for  its 
railroad  through  the  lands  of  appellant  and 
received  a  deed  therefor.  This  deed  contains 
a  provision  that  the  appellee  shall  have  the 
right  thereunder  to  shift  or' change  the  cen- 
ter line  of  the  right  of  way  to  either  side  a 
distance  of  not  more  than  20  feet  at  any 
point,  and  that  If  any  such  change  is  made 
In  tbe  location  of  the  center  line,  the  rail- 
road company  shall.  If  the  additional  land 
taken  be  on  the  north  side  of  the  right  of 
way,  pay  therefor  at  the  rate  of  $25  per 
acre,  and  if  on  the  south  side,  at  the  rate  of 
$100  per  acre.  This  provision  shows  that  at 
the  time  tbe  deed  of  March,  1905,  was  made 
some  change  In  the  location  of  the  right  of 
way  therein  provided  for  was  regarded  by 
the  parties  as  probable. 

The  contract  we  are  now  asked  to  construe 
and  enforce  was  an  option  contract,  in  writ- 
ing, dated  December  27,  1906,  which  provides 
that.  In  consideration  of  the  appellee  company 
adopting  as  a  location  for  its  railway  a  line 
crossing  the  lands  of  the  appellant,  he  would 
convey  to  the  company,  upon  demand,  a 
right  of  way  100  feet  wide — that  Is  to  say, 
60  feet  wide  on  each  side  of  the  center  line 
of  the  right  of  way,  as  finally  located — to- 
gether with  such  additional  land  as  should 
be  required  for  slopes,  etc.;  and  as  an  addi- 
tional consideration  the  appellee  agreed  to 
pay  the  appellaijt  $100  per  acre  for  each  acre, 
to  reconvey  the  land  theretofore  conveyed  to 
the  company,  and  to  receive  a  credit  of  $200 
therefor.  Under  this  contract  the  appellee 
had  30  days  in  which  to  elect  and  give  notice 
that  it  would  take  the  land,  and  a  reasonable 
time  thereafter  to  make  the  necessary  surveys 
and  examination  of  the  title  for  an  apt  and 
proper  deed,  which  the  appellant  was  to  exe- 
cute and  deliver  on  demand.  It  further  ap- 
pears that  the  appellee  company,  immediately 
after  the  execution  of  this  option  contract  en- 
tered ui>on  the  strip  of  land  In  question,  and 
began  the  construction  of  its  railroad,  and 
gave  notice  that  it  required  a  deed  therefor. 
The  strip  of  land  thus  taken  and  now  occu- 
pied by  the  appellee  contains  18.76  acres,  of 
which  8.46  acres  is  part  of  the  original  right 
of  way  which  was  conveyed  to  the  appellee. 

The  contention  of  the  appellant  Is  that  un- 
der the  terms  of  the  option  contract  of  De- 
cember, 1905,  he  Is  entitled  to  compensation 
at  the  rate  of  $100  per  acre  for  the  whole  of 
the  18.76  acres  contained  In  the  finally  es- 
tablished right  of  way,  or  $1,876,  less  the  $200 
which  the  contract  provides  be  shall  pay  for 
a  reconveyance  of  the  right  of  way  originally 
adopted;  that  according  to  the  strict  letter  of 
the  contract  he  might  have  the  right  to  re- 
quire the  appellee  to  establish  its  right  of 
way  over  altogether  new  land  and  reconvey 
to  him  the  whole  of  the  old  right  of  way,  but 
that.  Inasmuch  as  the  company  has  retained 
for  its  right  of  way  a  portlpj^  ^^^'^  ^^"^^  ^^^ 


676 


68  SOUTHEASTERN  REPOBTEB. 


(Va. 


which  It  already  has  a  deed,  be  is  wtlllng  to 
permit  appellee  to  remain  in  undisturbed 
possession  of  tbe  right  of  way  it  has  taken 
upon  the  terms  that  it  pay  to  him  $100  per 
acre  for  the  entire  strip  now  covered  by  the 
light  of  way,  notwithstanding  tbe  fact  that 
appellee  had  bought  and  paid  for  and  already 
had  a  deed  to  a  large  portion  of  such  strip— 
tbe  theory  being  that,  when  tbe  railroad  com- 
pany closed  the  option  contract  of  December, 
1005,  tbe  old  line  became,  In  equity,  the  prop- 
erty of  appellant,  and  that  when  the  new  line 
was  located,  which  Included  part  of  the  origi- 
nal line,  it  was  in  its  entirety  a  taking  of 
appellant's  land,  for  which  it  was  agreed 
that  $100  per  acre  should  be  paid.  The  re- 
sult of  this  contention  would  be  that  the  rail- 
road company  would  have  to  pay  appellant 
$100  per  acre  for  land  it  had  already  bought 
from  appellant  and  paid  for  at  the  agreed 
price  of  $28  per  acre. 

This  construction  of  the  contract  is  vigor- 
ously contested  by  the  appellee;  It  being  in- 
sisted on  its  behalf  that  the  correct  interpre- 
tation of  the  contract  and  the  understand- 
ing of  the  parties,  as  shown  by  the  surround- 
ing facts  and  circumstances,  was  that  the 
railroad  company  was  liable  to  the  appellant 
for  the  10.3  acres  of  new  land  taken  by  It  at 
the  rate  of  $100  per  acre,  or  $1,030,  less  $200 
which  the  appellant  must  pay  for  the  8.46 
acres  of  the  original  strip  not  used  by  ap- 
pellee, which  It  is  ready  and  ofters  to  recon- 
vey  to  the  appellant — in  other  words,  that, 
in  addition  to  the  $448  paid  for  tbe  original 
strip,  appellant  owes  for  the  right  of  way 
last  established  $830  in  money  and  a  recon- 
veyance to  appellant  of  8.46  acres  of  tbe 
land  taken  in  the  first  Instance. 

It  appears  from  the  record  that  when  the 
contract  of  December  27, 1906,  was  made,  tbe 
line  of  the  right  of  way  contemplated  by  it 
had  been  finally  located  for  nearly  four 
months.  It  further  satisfactorily  appears 
that  this  location  was  known  to  the  appel- 
lant when  the  contract  was  made.  He  saw 
a  considerable  portion  of  each  line  run.  He 
saw  that  the  stakes,  put  in  the  ground  to 
mark  out  the  line,  crossed  at  various  places 
the  two  locations;  and  he  had  made  a  deed 
for  the  first  location,  which  described  It 
with  minuteness.  With  the  agent  of  the 
company,  who  went  to  his  house  to  get  the 
contract  of  December  27,  1905,  he  went  over 
a  large  part  of  the  last  line,  and  at  the 
agent's  request  showed  him  the  first  line, 
which  had  been  somewhat  obscured  by  the 
removal  of  stakes.  Under  these  circumstan- 
ces It  cannot  be  doubted  that  when  the  con- 
tract of  December,  1905,  was  executed,  ap- 
pellant knew  that  the  new  location  occupied 
a  large  portion  of  the  old. 

It  is,  however,  earnestly  urged  that  the  tes- 
timony taken  by  the  appellee  was  for  the 
purpose  of  varying  a  plain  and  unambiguous 
written  contract,  and  that  the  objection  there- 
to of  the  appellant  should  have  been  sustain- 
ed. 


It  is  undoubtedly  true  that  parol  evidence 
Is  not  admissible  to  alter  or  vary  the  terms 
of  a  plain,  unambiguous  contract  But  it 
Is  equally  true  that  the  light  enjoyed  by  the 
parties  when  the  contract  was  made  can  be 
shed  upon  the  transaction  in  aid  of  a  proper 
construction,  where  the  language  of  the  con- 
tract is  ambiguous  and  leaves  its  interpreter 
in  doubt  as  to  the  meaning  and  purpose  of 
the  parties.  Lowrey  v.  Hawaii,  206  C.  S. 
206,  27  Sup.  Ct  622,  61  L.  Ed.  1026 ;  Talbot  v. 
B.  &  D.  B.  Co.,  81  Grat  685,  689. 

In  the  case  last  cited  Judge  Burks  says: 
"To  ascertain  the  Intent  of  the  parties  is  said 
to  be  the  fundamental  rule  In  the  construc- 
tion of  agreements  (Canal  Cd.  v.  Hill,  15  WalL 
U.  S.  94,  21  Ii.  Ed.  64);  and  in  such  con- 
struction courts  look  to  the  language  employ- 
ed, the  subject-matter,  and  surrounding  dr- 
cmnstances.  They  are  never  shut  out  from 
the  same  light  which  the  parties  enjoyed 
when  the  contract  was  executed,  and  In  that 
view  they  are  entitled  to  place  themselves 
In  the  same  situation  which  the  parties  who 
made  the  contract  occupied,  so  as  to  view 
the  circumstances  as  they  viewed  them,  and 
so  to  Judge  of  the  meaning  of  the  words  and 
of  the  correct  application  of  the  language 
to  the  things  described"— citing  Nash  v. 
Towne,  6  Wall.  (U.  S.)  689,  699,  18  L.  Ed- 
627;  Maryland  v.  Railroad  Co.,  22  Wall.  (U. 
S.)  106,  22  L.  Ed.  713 ;  Moran  v.  Prather,  23 
Wall.  (U.  S.)  492,  601,  23  L.  Ed.  121. 

In  tbe  case  of  Southern  B.  Co.  v.  Franklin, 
etc.,  B.  Co.,  96  Va.  693,  32  S.  R  485.  44  L. 
B.  A.  297,  Judge  Riely  says:  "It  Is  proper 
to  observe  that  a  court,  in  construing  an 
agreement  whose  language  leaves  in  doubt 
its  meaning  as  to  the  particular  matter  in 
controversy.  In  order  to  ascertain  the  in- 
tention of  the  parties,  should  have  regard  to 
tbe  occasion  which  gave  rise  to  the  contract, 
the  obvious  design  of  the  parties,  and  the  ob- 
ject to  be  attained,  as  well  as  the  language 
of  the  Instrument  Itself,  and  give  the  agree- 
ment that  construction  which  will  effectuate 
tbe  real  intent  and  meaning  of  the  parties  as 
thus  ascertained  from  the  entire  instrument 
and  by  reference  to  the  circumstances  attend- 
ing tbe  making  of  it" 

In  the  case  at  bar  it  does  not  appear  on  the 
face  of  the  contract  that  the  old  and  new 
locations  touch  at  any  point  and  If  they  did 
not  touch  there  would  be  no  ambiguity  or  dis- 
pute about  tbe  contract  But  when  it  ap- 
pears that  the  two  lines  cover  much  of  the 
same  land,  an  ambiguity  arises  at  once,  and 
the  question  must  be  answered:  What  land 
did  the  parties  Intend,  by  the  language  used, 
should  be  paid  for  at  the  rate  of  $100  per 
acre?  When  the  court  knOws  what  the  par- 
ties knew  at  tbe  time  the  contract  was  made, 
the  difficulty  is  easily  solved.  As  already 
seen,  the  parties  knew  that  tbe  location  of 
the  new  right  of  way  covered  about  one- 
half  of  the  old,  and  that  the  company  would 
acquire  about  10  acres  of  new  land  and 
I  abandon  about  8  acres  ftf  the  old,  whidi  at 
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$200  In  gnm  was  leas  than  the  appellant  had 
received  for  It 

We  are  of  opinion  that,  when  the  contract 
is  read  In  the  light  of  the  facts  disclosed  by 
the  pleadings  and  the  evidence  adduced,  It  Is 
very  clear  that  the  parties  never  contemplat- 
ed that  the  railroad  company  was  to  be  re- 
quired to  pay  appellant  $100  per  acre  for 
stirh  of  its  own  land  as  It  might  see  fit  to 
retain  and  use  In  locating  the  new  right  of 
way  agreed  upon;  the  only  reasonable  con- 
struction of  the  contract  of  December,  1907, 
being  that  the  company  should  pay  appel- 
lant $100  per  acre  for  the  10.8  acres  of  new 
land  acquired  by  It  and  embraced  in  the  flnal 
location,  and  should  reconvey  to  appellant 
that  iwrtion  of  the  old  line  not  used  as  part 
of  the  new  right  of  way,  for  which  recon- 
veyance the  railroad  company  was  to  have 
a  credit  of  $200. 

The  circuit  court  having  reached  this  con> 
doslon.  Its  decree  must  be  affirmed. 


EMBRSON  et  al.  v.  STRATTON  et  al. 

(Supreme  Court  of  .Appeals  of  Virginia.    Sept. 
12. 1907.) 

1.  Verrob  and  Pubchabeb— Sau!  nf  Oboss. 

A  sale  of  real  estate,  where  the  quantity 
.ia  referred  to  In  the  contract  and  the  language 
does  not  plainly  indicate  that  the  parties  intend 
a  sale  in  gross,  will  be  presumed,  until  the  con- 
trary ia  shown,  to  be  a  sale  by  the  acre. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  ii  95,  132.] 

2.  Evidence  —  Paboi.     Evidence     Vabtino 
WamNG— Deeds. 

Evidence  to  rebut  the  presumption  on  a 
sale  of  real  estate,  where  the  quantity  is  re- 
ferred to  in  the  contract  nnd  the  lan^age  does 
not  plainly  indicate  that  the  parties  intended  a 
snie  in  gross,  that  such  sale  is  by  the  acre,  and 
to  show  that  the  same  was  in  gross,  does  not 
contradict  or  vary  the  deed  in  any  particular, 
but  merely  establishes  an  understanding  col- 
lateral to  the  written  contract,  to  be  governed 
at  nil  events  by  the  estimated  quantity. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  2032.] 

8.  Vendob  and  Pcbchaseb— Sale  in  Gboss. 
That  the  purchase  money  for  land  is  not 
an  equimultiple  of  the  number  of  acres  is  at 
least  persuasive  evidence  that  the  contract  was 
not   by  the  acre. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  SS  95,  132-135.] 

4.  Sasib— Evidence— SuFFiciENCT. 

In  an  action  to  recover  for  an  excess  of 
land  conveyed,  founded  on  a  claim  of  mutual 
mistake  as  to  the  quantity  thereof,  the  uncon- 
tradicted evidence  of  the  grantee  held  sufficient 
to  overcome  the  presumption  that  the  sale  was 
by  the  acre,  and  to  show  that  the  quantity  did 
not  influence  the  price  paid  for  the  land. 

5.  Sahe— Recovebt. 

Where,  on  a  sale  of  land  by  the  acre,  by 
mntaal  mistake  in  the  estimated  quantity  more 
land  Is  included  than  supposed,  vendor's  recov- 
ery must  be,  in  the  first  instance,  against  hla 
immediate  vendee. 

Appeal  from  Circuit  Court,  Wise  County. 

Bill   by  F.  A.  Stratton  against  Albert  E. 
Emerson   and   others.    Judgment   for   com- 
plainant, and  certain  defendants  appeaL    Re- 
versed and  rendered. 
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Ayers  ft  Fulton  and  T.  E.  Ellison,  for  ap- 
pellants. Bond  &  Bruce  and  Vicars  ft  Peeiy, 
for  appellees. 

HARRISON,  J.  This  record  shows  that 
In  April,  1887,  J.  F.  Johnson  and  wife  sold 
and  conveyed  to  F.  A.  Stratton  88.50  acres 
of  land,  more  or  less,  In  Wise  county,  at  $2 
per  acre.  It  further  appears  that  in  the 
same  month  and  year  B.  M.  Fnlton,  as  com- 
missioner of  the  circuit  court  of  Wise  coun- 
ty, conveyed  to  F.  A.  Stratton,  at  the  request 
of  Mrs.  Johnson,  the  grantor  in  the  deed  first 
mentioned,  two  tracts  of  land  In  the  same 
county,  containing  1,064.50  acres,  which  she 
had  purchased  for  $599.65  under  a  decree  of 
the  court  in  a  chancery  snlt  then  pending. 
This  conveyance  described  the  land  conveyed 
as  1,064.50  acres,  more  or  less,  and  by  metes 
and  bounds,  as  shown  by  a  survey  thereof 
which  Mrs.  Johnson  had  caused  to  be  mada 

In  July,  1888,  F.  A.  Stratton  and  wife  con- 
veyed, by  one  deed,  these  lands  to  H.  M.  Her- 
bert In  this  deed  the  two  tracts  are  de- 
scribed separately  by  the  same  metes  and 
bounds  already  mentioned,  and  as  containing 
88.50  acres,  more  or  less,  in  the  one  case,  and 
1,064.50  acres,  more  or  less,  in  the  other. 
The  consideration  stated  on  the  face  of  this 
deed  is  the  .lump  sum  of  $5,400  for  the  two 
tracts,  aggregating  1,148  acres.  In  Decem; 
b«r,  1894,  H.  M.  Herbert  and  wife  conveyed 
the  same  two  tracts  of  land  by  the  same  de- 
scription to  Albert  B.  Emerson;  the  consid- 
eration stated  on  the  face  of  this  deed  being 
the  lump  sum  of  $5100,  or  $300  less  than 
the  grantor  bad  given.  In  December,  1898, 
Albert  E.  Emerson  and  others  sold  and  con- 
veyed the  same  boundary  of  land  to  N.  B. 
Dotson,  the  present  owner. 

The  bill  In  this  case  was  filed  In  August 
1903,  by  F.  A.  Stratton,  the  grantor  In  the 
deed  made  in  1888  to  H.  M.  Herbert  against 
the  appellant  Albert  E.  Emerson  and  others, 
alleging  that  he  had  recently  and  within  the 
preceding  year  learned  that  the  lands  con- 
veyed by  him  to  H.  M.  Herbert  as  1,148  acres 
bad  since  been  accurately  surveyed  and  found 
to  contain  1,267.69  acres,  or  119.69  acres  more 
than  he  and  his  grantee  supposed  at  the 
time  he  sold  and  conveyed  the  same ;  that  he 
bad  sold  the  land  at  $4.70iio/tgT  per  acre, 
making  the  aggregate  of  $5,400,  which  was 
the  lump  sum  stated  on  the  face  of  the  deed 
to  be  the  consideration;  that  at  the  time  of 
the  executloif  of  the  deed  both  he  and  his 
grantee  believed  that  the  land  conveyed  was 
only  1,148  acres,  and  that  the  true  acreage 
and  consideration  was  omitted  from  the  deed 
by  the  mutual  mistake  of  both ;  that  the  ex- 
cess of  land  at  $4.70iio/28  7  per  acre  would 
amount  to  $563,  with  interest  thereon  from 
the  date  of  the  deed — and  the  prayer  is  that 
the  complainant  may  have  a  decree  for  $563 
and  interest  thereon  from  July  2,  1888,  and 
tliat  the  land,  or  so  much  thereof  as  may  be 
necessary,  shall  be  sold  to  satisfy  the  same. 
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The  record  shows  that  20.37  acres  of  this 
land  belonged  by  paramount  title  to  O.  M. 
Vicars  and  others,  so  that.  If  the  complain- 
ant was  entitled  to  recover  at  all,  It  could 
only  be  for  an  excess  of  99.32  acres,  Instead 
of  119.69  acres. 

The  appellants,  Albert  £.  Emerson  and 
others,  filed  their  answer  to  this  bill,  specific- 
ally denying  that  the  lands  were  sold  by 
the  complainant,  Stratton,  to  H.  M.  Herbert 
at  the  price  of  |4.7pii»/s8T  P«r  acre,  that 
such  sale  was  by  the  acre,  that  there  was  any 
mistake  by  which  the  true  acreage  and  con- 
sideration were  omitted  from  the  deed,  and 
that  there  was  any  mistake  whatsoever  In 
the  deed  for  which  the  same  should  be  re- 
formed or  corrected.  They  further  aver  that 
they  are  innocent  purchasers  of  the  land, 
without  notice  of  the  pretended  claim  of  F. 
A.  Stratton  to  a  lien  thereon,  which  neither 
of  them  ever  heard  of  until  the  Institution 
of  this  suit,  long  after  they  had  purchased 
the  land,  paid  in  full  therefor,  and  received 
and  recorded  a  deed  for  the  same  from  their 
vendor,  H.  M.  Herbert 

At  the  December  term  of  the  circuit  court 
BUender  M.  Johnson,  the  vendor  of  the  land 
to  the  complainant,  F.  A.  Stratton,  was  al- 
lowed to  file  her  petition  in  tlie  cause,  in 
which  she  alleges  that  lier  sale  .to  the  com- 
plainant, Stratton,  was  by  the  acre;  that 
she  sold  the  several  tracts,  described  aa  con- 
taining 1,148  acres,  to  Stratton  at  $2  per 
acre — and  alleging  a  mistake  and  recent  dis- 
covery thereof  substantially  as  claimed  in 
the  bill  of  Stratton,  and  claiming  that  by 
reason  of  the  excess  now  shown  to  exist  she 
Is  entitled  to  recover  the  value  thereof  at 
$2  per  acre,  with  interest 

The  appellants  tiled  an  answer  to  this  peti- 
tion, in  which  they  admit  that  petitioner  sold 
the  83.S  acres  of  land,  described  in  the  deed 
of  April,  1887,  to  F.  A.  Stratton  by  the  acre, 
but  they  deny  that  the  1,064.50  acres,  which 
was  conveyed  to  Stratton  by  the  commission- 
er at  the  request  of  petitioner,  was  a  sale  by 
the  acre,  and  insist  that  it  was  a  sale  by  the 
boundary.  They  deny  generally  all  equities 
alleged  In  the  petition,  and  insist  that  they 
are  innocent  purchasers  of  the  land  in  ques- 
tion for  a  valuable  consideration,  without 
notice  or  knowledge  of  the  petitioner's  pre- 
tended claim. 

At  the  November  term,  1906,  the  circuit 
court  decreed  that  the  sale  by  Stratton  to 
Herbert  was  a  sale  by  the  acre,  and  not  In 
gross;  that  the  sale  by  Mrs.  Johnson  to  Strat- 
ton was  also  a  sale  by  the  acre,  and  not  in 
gross;  that  the  excess  in  acreage  was  119.69 
acres,  less  20.37  acres;  that  F.  A.  Stratton 
was  entitled  to  compensation  from  H.  M. 
Herbert  at  $4.70>i»/se7  per  acre  for  such 
excess,  and  Ellender  M.  Johnson  was  entitled 
to  compensation  for  the  same  at  the  rate  of 
$2  per  acre;  that  Stratton  had  a  lien  on  the 
land,  except  the  20.37  acres,  for  $467.20,  with 
interest  thereon  from  July  2,  1888;  and  that 


Mrs.  Johnson  was  entitled  to  $198.84,  with 
Interest  from  April  8,  1887,  to  be  paid  out 
of  the  recovery  In  favor  of  her  vendee,  Strat- 
ton. The  decree  then  appointed  a  commis- 
sioner to  sell  the  lands,  except  the  20.37 
acres,  or  so  much  thereof  as  should  be  neces- 
sary unless  the  Hen  thereby  established 
should  be  paid  within  SO  days.  From  this 
decree  the  present  appeal  was  allowed. 

While  contracts  of  hazard  are  not  invalid, 
they  are  not  regarded  with  favor  by  courts 
of  equity.  Bvery  sale,  therefore,  of  real  es- 
tate, where  the  quantity  is  referred  to  in  the 
contract,  and  when  the  language  of  the  con- 
tract does  not  plainly  indicate  that  the  par- 
ties Intended  a  sale  in  gross,  must  be  pre- 
sumed to  be  a  sale  by  the  acre.  Berry  v. 
Fishbume,  104  Va.  459,  61  S.  E.  827;  Hull  v. 
Watts,  95  Va.  10,  27  S.  B.  829.  This  pre- 
sumption, however,  may  be  met  and  over- 
come by  proof  that  the  parties  agreed  to  be 
governed  at  all  events  by  the  estimated 
quantity.  Such  proof  does  not  contradict  or 
vary  the  deed  in  any  particular.  It  merely 
establishes  an  understanding  collateral  to 
the  written  contract,  and  makes  it  clear  that 
no  such  mistake  was  made  as  furnishes 
groimd  for  relief  In  equity.  Blessing  t. 
Beatty,  1  Rob.  287;  CJaldwell  v.  Craig,  21 
Grat  132;  Boechen  v.  Jurgena,  92  Va.  758, 
24  S.  E.  390. 

In'  the  case  of  Blessing  t.  Beatty,  supra. 
Judge  Baldwin  says:  "The  prhiclple  upon 
which  equity  gives  relief  in  such  cases  of 
deficiency  or  excess  in  the  estimated  quan- 
tity upon  the  sale  of  land  I  understand  to  be 
that  of  mistake — whether  the  mutual  mis- 
take of  the  parties,  or  the  mistake  of  one  of 
them  occasioned  by  the  fraud  or  culpable 
negligence  of  the  other." 

The  mistake  must  be  clearly  proved,  es- 
pecially in  a  case  like  this,  where  there  has 
been  so  great  a  lapse  of  time  and  such  fre- 
quent alienations  of  the  property,  founded 
on  the  assumption  that  there  was  no  mistake. 
Jones  V.  Tatum,  19  Grat  736. 

In  the  case  at  bar  no  fraud  is  alleged  or 
proven.  The  complainant  founds  his  case 
upon  the  ground  that  iJOth  he  and  his  grantee 
were  mistaken  as  to  the  number  of  acres 
the  land  contained.  We  are  of  opinion  that 
the  facts  established  satisfactorily  show  that 
the  deed  of  July,  1888,  from  F.  A.  Stratton 
to  H.  M.  Herbert,  was  not  intended  by  the 
parties  as  a  consummation  of  a  sale  by  the 
acre  of  the  land  thereby  conveyed.  Under 
the  case  made  by  the  bill,  Stratton  sold  tbe 
land  to  Herbert  at  $4.70  »»o/a8T  per  acre.  To 
say  tbe  least,  this  Is  a  most  unusual,  if  not 
remarkable,  price  per  acre  to  have  been 
agreed  upon  for  land.  The  price  by  the  acr»* 
is  not  stated  In  the  deed,  but  the  round  sum 
of  $5,400  is  given  as  tbe  consideration  for 
the  land  conveyed.  When  the  purchase  moi>- 
ey  for  land  is  not  an  equimultiple  of  tb« 
number  of  acres.  It  Is  at  least  persuasive 
evidence  that  the  contract  was  not  by  tbe 
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acre.  Eeytons  v.  Brawfords,  6  Lelg^,  41,  SO; 
Jones  V.  Tatum,  supra;  Farrier  ▼.  Reynolds, 
88  Va.  141,  147,  13  S.  E.  303. 

Erery  material  allegation  of  the  bill  la 
denied  by  tbe  answ^*.  There  Is  no  proof  to 
gnstain  the  allegation  of  matnal  mistake, 
npon  which  the  complainant  grounds  bis 
right  to  recover.  On  the  contrary,  the  testi- 
mony of  H.  M.  Herbert  distinctly  disproves 
such  allegation,  and  shows  clearly  that  the 
real  transaction  between  the  parties  was  an 
exchange  of  the  land  conveyed  for  Indiana 
property,  consisting  of  land,  town  lots,  and 
houses,  In  which  exchange  Herbert  paid 
Stratton  a  difference  of  about  $1,400  in 
money,  and  further  shows  that  no  mistake 
occurred  between  Stratton  and  Herbert  as 
to  the  true  acreage,  that  the  sale  was  by  tbe 
boundary,  and  that  Stratton  stated  at  tbe 
time  that  he  did  not  know  the  correct  acre- 
age, but  thought  the  land  would  run  out  more 
than  1,148  acres  on  an  accurate  survey.  This 
evidence  stands  uncontradicted  by  any  one. 
After  more  than  15  years  of  silent  acqui- 
escence In  tbe  sale  that  he  made,  Stratton 
Is  not  put  oa  the  stand  to  question,  the  truth 
of  the  statements  made  by  his  Immediate 
grantee. 

Without  considering  other  strong  corrobo- 
rative circumstances,  we  think  the  uncontra- 
dicted testimony  of  Herbert  alone  Is  sutfl- 
ciently  clear  and  explicit  to  overcome  the 
presumption  that  tbe  sale  In  question  was 
by  the  acre,  and  to  show  that  tbe  quantity 
did  not  Influence  the  price  paid  for  the  land. 
The  record  Justifies  the  conclusion  that 
Stratton  was  willing  to  take  In  the  Indiana 
property  at  about  $4,000;  that  he  wanted 
about  $1,400  In  money,  and  to  get  tbe  mat- 
ter closed  was  willing  to  reduce  the  price  of 
his  land  from  $6,600,  the  sum  originally  ask- 
ed, to  $3,400,  the  sum  finally  agreed  upon  as 
the  value  in  gross  of  the  tract  of  land  he  was 
selling. 

If  Mrs.  Ellender  M.  Johnson,  the  vendor  of 
F.  A.  Stratton,  Is  entitled  to  recover  any- 
thing, as  to  which  we  express  no  opinion,  her 
recovery  must  be.  In  the  first  Instance,  against 
her  vendee. 

Having  reached  the  conclusion  that  there 
can  be  no  recovery  In  favor  of  the  com- 
plainant, F.  A.  Stratton,  the  decree  appealed 
from  must  be  reversed,  and  this  court  will 
enter  such  decree  as  the  circuit  court  should 
have  entered,  dismissing  his  bill,  with  costs. 


NORFOLK  &  W.  EY.   CX).  v.  BELCHER'S 
ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,1907.) 

L  Masteb  and   Sebvakt— Ihjxtbt  to   Sebv- 
aut— Neoi,ioenck. 

In  an  action  for  Injuries  to  a  section  hand 
ia  a  railroad  yard,  held,  that  the  employte  in 
charge  of  a  switching  train  were  not  negligent 
ia  failing  to  keep  a  lookout. 


2.  SAin. 

In  an  action  for  Injuries  to  a  section  hand 
by  a  switch  engine,  held  that,  irrespective  of  the 
question  of  the  failure  of  the  employes  in  charge 
of  the  switching  train  to  keep  a  lookout,  tbe  evi- 
dence failed  to  show  actionable  negligence  on 
their  part. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {{  978-980.] 

Error  from  Circuit  Court,  Wise  County. 

Action  by  the  administratrix  of  O.  E.  Bel- 
cher, deceased,  againet  the  Norfolk  &  Wes- 
tern Railway  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Ay«r«  &  Fulton  and  C.  T.  Duncan,  for 
plaintur  in  error.  Bond  &  Bruce,  J.  F.  Bul- 
litt, and  R.  T.  Irvine,  for  defendant  in  error. 

HARRISON,  J.  This  acUon  was  brought 
by  the  administratrix  of  O.  E.  Belcher  against 
tbe  Norfolk  &  Western  Railway  Company  to 
recover  damages  for  the  alleged  negligent 
Idlllng  of  the  plaintiff's  Intestate.  The  trial 
resulted  in  a  verdict  and  Judgment  for  $2,- 
000  in  favor  of  tbe  plaintiff,  which  we  are 
asked  by  the  defendant  company  to  review. 

Tbe  petition  assigns  as  error  the  action  of 
the  circuit  court  In  overruling  the  demurrer 
to  the  declaration,  its  action  in  refusing  to 
strike  out  certain  words  In  the  declaration 
alleged  to  be  objectionable.  Its  action  in  giv- 
ing and  refusing  certain  Instructions,  and  its 
action  In  overruling  the  motion  of  the  de- 
fendant company  to  set  the  verdict  aside  as 
contrary  to  the  law  and  the  evidence.  Each 
of  these  assignments  of  error  Involve  but  one 
proposition  of  iaw,  which,  in  our  view  of  tlie 
case,  can  be  best  considered  In  connection 
with  tbe  facts  applicable  thereto. 

The  plalntllTs  Intestate  was  an  employ^  of 
the  defendant  railroad  company,  about  17 
years  of  age,  engaged  as  a  section  band  In 
the  railroad  yards  at  Norton,  in  Wise  coun- 
ty. An  approaching  train  made  It  necessary 
for  the  deceased  and  a  co-laborer  to  leave 
tbe  track  upon  which  they  were  working  for 
the  train  to  pass.  They  stepped  to  a  place 
of  safety,  clear  of  all  tracks;  but  the  de- 
ceased, for  some  unexplained  reason.  Imme- 
diately left  his  position  of  safety,  against 
the  remonstrance  of  his  fellow  workman, 
crossed  the  track  which  he  had  Just  left  In 
front  of  the  approaching  train,  and  took  his 
stand  In  the  center  of  a  parallel  track,  with 
bis  back  to  an  approaching  switching  engine, 
which  was  pushing  six  cars  toward  him  and 
within  60  feet  of  the  nearest  car.  The  fire- 
man on  the  passing  local  train  saw  the  dan- 
gerous position  of  the  deceased  and  called  to 
him ;  but  he  paid  no  attention,  seeming  to 
be  oblivious  of  his  peril.  The  engineer  of 
the  backing  switching  train  did  not  see  the 
deceased,  and  his  brakeman  did  not  see  him 
until  within  16  feet  of  him,  too  late  to  save 
him,  though  he  Immediately  notified  tbe  en- 
gineer, who  Btopi)ed  tbe  train  as  promptly  as 
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The  contention  of  the  plaintiff  is  tbat  it 
was  tlie  duty  of  tliose  In  charge  of  the  back- 
ing switching  train  to  keep  a  lookout  to  dis- 
cover persons  on  the  track  at  the  place  where 
the  accident  happened.  In  other  words,  the 
negligence  of  the  deceased,  in  leaving  hla  po- 
sition of  safety  and  putting  himself  In  a 
place  of  danger,  is,  as  it  must  be,  conceded ; 
but  the  doctrine  of  the  last  clear  chance  Is 
Invoked  in  order  to  fix  liability  upon  the  de- 
fendant This  theory  of  negligence  on  the 
part  of  the  servants  of  the  defendant,  after 
they  discovered,  or  by  keeping  a  lookout 
might  have  discovered,  the  peril  of  the  de- 
ceased, was  maintained  by  the  circuit  court 
.throughout  its  rulings  on  the  trial.  The 
fact  Is  established  in  this  case  that  the  engi- 
neer In  charge  of  the  switching  train  did  not 
see  the  plaintiff's  Intestate  at  all,  and  bis 
brakeman  did  not  see  him  until  the  car  was 
Within  a  few  feet  of  him. 

It  is  undoubtedly  a  well-settled  general 
rule  that  It  Is  the  duty  of  a  railroad  com- 
pany to  keep  a  lookout  at  all  places  where 
passengers  and  strangers  are  to  be  expected 
upon  the  track,  and  that  it  is  liable  for  in- 
juries which  by  the  use  of  ordinary  care 
might  have  been  averted,  after  the  peril  of 
the  person  injured  was  discovered,  or  by  the 
use  of  ordinary  care  might  have  been  dis- 
covered. But  there  is  no  sufficient  reason 
for  enforcing  this  rule  without  limitation  In 
a  railroad  yard,  where  all  of  the  employes 
have  equal  knowledge  of  the  constant  shift- 
ing of  cars  in  making  up  trains,  and  equal 
facilities  for  looking  out  and  protecting 
themselves  from  the  dangers  naturally  inci- 
dent to  such  work.  If  those  In  charge  of  a 
switching  train  see  an  employ^  In  danger 
from  which  there  Is  reason  to  believe  he  will 
not  remove  himself,  they  must  do  all  that 
can  be  reasonably  done  to  protect  him.  They 
cannot  willfully  injure  him.  But  they  are 
Justified  In  presuming  that  the  employes  in 
a  railroad  yard,  wlio  are  familiar  with  the 
constant  movements  of  such  trains,  will  look 
out  for  themselves,  and  will  not  fail  to 
leave  a  place  of  danger  in  time  to  avoid  In- 
Jury,  and  especially  that  they  will  not  leave 
a  place  of  safety  and  take  one  of  imminent 
danger  without  the  slightest  attention  to 
their  surroundings.  In  a  railroad  yard  there 
are  other  things  to  engage  the  attention  of 
those  in  charge  of  a  switching  train  besides 
watching  the  track  to  see  if  another  em- 
ployg  is  going,  contrary  to  the  dictates  of 
prudence  and  reason,  to  get  on  the  track  and 
stand  with  bis  back  to  cars  moving  toward 
him  and  in  60  feet  of  him. 

At  the  time  of  the  accident  the  engineer 
was  backing  the  cars  for  the  purpose  of  plac- 
ing them  upon  the  "house  track."  The  brake- 
man  had  to  give  him  a  signal  when  tlTat 
track  was  reached,  and  his  attention  was 
fixed  upon  the  brakeman,  watching  for  that 
signal.  Under  these  circumstances.  It  would 
have  been  difficult  for  either  the  engineer  or 


the  brakeman  to  have  had  their  ^es  npoa  the 
track  when  the  deceased  placed  himself  upon 
it 

In  the  very  similar  case  of  Aerkfets  v. 
Humphreys,  145  U.  S.  418,  12  Sap.  Ct  835, 
3S  L.  Ed.  758,  Mr.  JusUce  Brewer,  resting 
the  oplnlnon  of  the  court  upon  the  ground 
that,  under  the  circumstances,  there  was  no 
negligence  on  the  part  of  the  defendant  says: 
"The  plaintiff  was  an  employd,  and  therefore 
the  measure  of  duty  to  him  was  not  such  as 
to  a  passenger  or  a  stranger.  As  an  employ^ 
of  long  experience  In  that  yard,  be  was  fam- 
iliar with  the  moving  of  cars  forward  autl 
backward  by  the  switch  engine.  The  car$ 
were  moved  at  a  slow  rate  of  speed,  not 
greater  than  that  which  was  customary,  and 
that  which  was  necessary  in  the  making  up 
of  trains.  For  a  quarter  of  a  mile  east 
of  him  there  was  no  obstruction,  and  by  or- 
dinary attention  he  could  have  observed  the 
approaching  cars.  He  knew  that  the  switch 
engine  was  busy  moving  cars  and  making  up 
trains,  and  that  at  any  minute  cars  were 
likely  to  be  moved  along  the  track  upon 
which  he  was  working.  With  that  knowl- 
edge he  places  himself  with  his  face  a'way 
from  the  direction  from  which  cars  were  to 
be  expected,  and  continues  his  work  without 
ever  turning  to  look.  Abundance  of  time 
elapsed  between  the  moment  the  cars  en- 
tered upon  the  track  upon  which  be  was 
working  and  the  moment  they  struck  him. 
There  could  have  been  no  thought  or  expecta- 
tion on  the  part  of  the  mglneer,  or  of  any 
other  employ^  tbat  be,  thus  at  work  in  a 
place  of  danger,  would  pay  no  attention  to 
his  own  safety.  Under  such  circumstances, 
what  negligence  can  be  attributed  to  the 
parties  in  control  of  the  train  or  the  manage- 
ment of  the  yard?  They  could  not  have 
moved  the  cars  at  any  slower  rate  of  speed. 
Tbey  were  not  bound  to  assume  that  any 
employ^,  familiar  with  the  manner  of  doing 
business,  would  be  wholly  indifferent  to  tbe 
going  and  coming  of  the  cars.  There  were  no 
strangers  whose  presence  was  to  be  guardpd 
against  The  ringing  of  bells  and  the  sound- 
ing of  whistles  on  trains  going  and  coming. 
and  switch  engines  moving  forwards  and 
backwards,  would  have  simply  tended  to 
confusion.  The  person  in  direct  charge  had 
a  right  to  act  on  the  belief  that  the  various 
employes  in  tbe  yard,  familiar  with  the  con- 
tinuously recurring  movement  of  the  cars, 
would  take  reasonable  precaution  against 
their  approach.  The  engine  was  moving 
slowly,  so  slowly  that  any  ordinary  attwi- 
tion  on  the  part  of  the  plaintiff  to  that  which 
he  knew  was  a  part  of  the  constaut  business 
of  the  yard  would  have  made  him  aware  of 
the  approach  of  the  cars  and  enabled  him 
to  step  to  one  side  as  they  moved  along  tbe 
track.  It  cannot  be  that  under  these  cir- 
cumstances, the  defendants  were  compelled 
to  send  some  man  In  front  of  the  oars  for 
the  mere  sake  of  giving  notice  to  employ** 
who  bad  all  tbe  time  knowledge  of  what  was 
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to  be  expected.  We  see  In  the  facts  disclosed 
no  negligence  on  the  part  of  the  defendants, 
and,  If  by  any  means  negligence  could  be  Im- 
puted to  them,  surely '  the  plaintiff  by  his 
negligent  Inattention  contributed  directly  to 
tbe  Injury."  See,  also,  Wabash  R.  Oo.  v. 
Skiles,  60  N.  B.  576,  Gi  Ohio,  133,  S3  Am.  St 
Kep.  739;  Plttard's  Adm'r  v.  Southern  Ey. 
Co.,  107  Va. ,  57  S.  E.  561,  1  Va.  App.  281. 

In  the  case  last  cited.  Judge  Keith,  in  dls- 
cnssing  the  correlative  duties  from  employes 
to  the  railroad  company,  says: 

"The  yard  of  a  railroad  company  is  the 
scene  of  ceaseless  activity,  tbe  shifting  of 
cars,  and  the  movement  of  engines ;  and  in 
order  to  carry  oa  their  work,  and  promptly 
to  discharge  their  duties,  there  must  be  a 
careful  economy  of  time,  and  as  far  as  pos- 
sible every  moment  must  be  utilized.  T7nder 
such  conditions,  those  engaged  within  yard 
limits  are  exposed  to  more  than  ordinary 
peril,  and  shonld  be  on  the  alert  and  vigilant 
to  gnard  against  Injnry  from  the  movement 
of  engines  and  cars  always  to  be  expected. 
Tbe  sounding  of  whistles  and  ringing  of  bells, 
under  such  conditions,  would  not  add  to  tbe 
safety  of  employes,  but  serve  only  to  con- 
fonnd  them  by  adding  to  the  confusion. 

"It  is  therefore  said,  in  section  1258  of 
Elliott  on  Railroads,  that  'as  to  employes  the 
company  is  under  no  obligation  to  ring  the 
bell  or  sound  the  whistle  upon  a  switching 
engine  engaged  in  making  up  trains  in  its 
yard,  for  the  purpose  of  notifying  such  em- 
ploygs.  who  are  familiar  with  the  operation 
of  the  yard.'  Aerfcfetz  v.  Humphreys,  145  U. 
8.  418.  12  Sup.  Ot  835.  86  L.  Ed.  768. 

"As  was  said  by  this  court  In  Darracott  v. 
C.  &.  O.  Ry.  Co..  83  Va.  294,  295,  2  S.  B.  511, 
614,  5  Am.  St  Rep.  266:  'There  are  certain 
correlative  duties  on  the  part  of  the  employe 
to  the  company.  One  of  those  Is  to  nse  ordi- 
nary care  to  avoid  Injuries  to  himself;  for 
the  company  is  under  no  greater  obligation  to 
care  for  his  safety  than  he  is  himself,  and 
he  must  inform  himself,  so  far  as  he  reason- 
ably can,  respecting  the  dangers  as  well  as 
the  duties  incident  to  the  service.  And,  in 
general,  any  negligence  of  an  employ^  amount- 
ing to  the  want  of  ordinary  care,  which  is 
the  proximate  cause  of  the  Injury,  will  de- 
feat an  action  against  the  company.' " 

Under  the  facts  and  circumstances  at  this 
case,  and  in  the  light  of  the  authorities  cited, 
we  are  of  opinion  that  the  servants  of  the 
defendant  company  were  not  negligent  In 
falling  to  keep  a  constant  lookout  In  anticipa- 
tion that  the  deceased  would  be  guilty  of 
tbe  reckless  act  which  alone  cost  him  his 
life.  It  may  be  added  that  If  those  in  charge 
of  the  switching  train  bad  been  under  obli- 
gation to  keep  such  a  lookout  and  had  dis- 
covered the  deceased  as  soon  as  he  stepped 
on  the  track,  the  theory  that  the  accident 
might  have  been  avoided  is  a  matter  of  the 
merest  conjecture  and  speculation.  When 
tbe  deceased  left  his  place  of  safety  and  step- 
ped on  tbe  track  where  he  met  his  death. 


he  was  not  more  than  60  feet  from  the  near- 
est car  of  the  switching  train  that  was  back- 
ing toward  bint  At  tbe  rate  of  qpeed  the 
train  was  moving,  that  distance  would  have 
been  covered  in  seven  seconds.  The  evidence 
shows  that  the  train  could  not  "be  stopped  in 
less  than  61  feet  So  that,  to  stop  tbe  train 
before  it  struck  the  deceased,  the  engineer 
would  have  had  about  one  second  in  which 
to  discover  the  danger,  and  to  determine 
that  contrary  to  the  dictates  of  reason,  the 
deceased  was  going  to  remain  in  his  position 
of  peril  without  making  the  slightest  effort 
to  protect  himself. 

We  are  of  opinion  that  npon  the  facts 
disclosed  by  the  record,  the  defendant  com- 
pany was  guilty  of  no  negligence,  and  that 
the  accident  occurred  solely  from  a  lack  of 
proper  attention  on  the  part  of  the  deceased. 
The  judgment  must  therefore  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial,  not  in  conflict  with  the  views 
e:q>ressed  in  this  opinion. 


DAVIS  et  al.  v.   OWBJN. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12,1907.) 

1.  Advkbsk  Possession— Hostile  Chabacteb. 

An  owner  of  land  conveyed  to  certain  school 
tmstees  a  portion  thereof,  definitely  described 
by  metes  and  bounds,  to  be  used  for  the  erection 
of  a  public  school  for  colored  people.  Before 
the  Bchoolhouse  was  built  the  colored  people 
of  the  community  offered  to  contribute  to  its 
erection  if  they  could  hold  religious  services 
therein,  which  was  agreed  to.  After  the  erec- 
tion of  the  scboolbonse  a  rail  fence  was  built 
on  the  remainder  of  the  land,  which  cat  it  off 
from  not  only  the  soboolhouse  lot,  but  also  a 
piece  of  land,  containing  l^/n  acres,  between  it 
and  the  fence.  Sabsequently  such  religious  o:^ 
ganization,  with  the  consent  of  ^e  school  dis- 
trict trustees,  erected  a  chnrch  buildint:  and 
located  a  graveyard,  nart  of  each  of  which  was 
on  the  l»/i4  acres ;  tbe  trustees  of  both  tbe  school 
district  and  the  religious  organization  believing 
that  the  same  were  entirely  on  the  schoolbouse 
lot.  Beld,  in  an  action  by  the  trustees  of  tbe 
religious  on;anization  to  quiet  title,  that  such 
encroachment  on  the  l^/n  acres  could  not  ripen 
into  a  title  by  adverse  possession,  since,  their 
ri(rht  being  subordinate  to  the  right  of  the 
school  trustees,  who  claimed  nothing  except  the 
Bchoolhouse  lot,  they  could  not  obtain  a  greaer 
right 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §g  282-286.] 

2.  Same— Bntbt  and  Possession  bt  Mistake. 

The  erection  of  a  part  of  a  church  bnild- 
ing  and  the  location  of  a  graveyard  on  another's 
land  under  the  mistaken  belief  that  the  same 
was  part  of  land  of  one  who  had  authorized 
such  erection  and  location,  and  without  any 
claim  of  right  by  those  performing  such  acta 
or  by  those  anthonzing  tbe  same,  cannot  ripen 
into  title  by  adverse  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  i  365.] 

3.  Estoppel— Knowledge  of  Fachs. 

Where  tbe  owner  of  land  made  no  'objec- 
tion to  the  erection  of  a  part  of  a  church  and 
the  location  of  a  part  of  a  graveyard  on  his 
land,  under  the  mistalten  belief  that  they  were 
entirely  on  the  land  of  an  adjoining  owner,  be 
is  not  thereby  estopped  from  asserting  bis  title 
on  discovery  that  the  same  are  on^hls  land,  . 
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Appeal  from  Circuit  Court,  Bedford 
County. 

Bin  by  Alex  Davis  and  others  against  C. 
H.  Owen.  Decree  for  defendant,  and  com- 
plainants appeal.     Affirmed. 

N.  T.  Ooldsberry,  for  appellants.  Lowiy 
&  lowry,  for  appellee. 

OABDWELL,  J.  The  facts  out  of  which 
this  appeal  arises  are  as  follows: 

In  the  year  1873,  Thomas  T.  Munford  was 
seised  and  possessed  of  a  boundary  of  real 
estate  In  the  county  of  Bedford,  Va.,  near 
Forest,  containing  several  hundred  acres, 
and  on  the  3d  day  of  June  of  that  year 
Munford  and  wife  executed  a  deed  convey- 
ing to  Edward  S.  Hntter  and  two  others,  as 
school  trustees  of  Forest  district,  a  portion 
of  said  tract  of  land  for  the  purpose  of 
building  a  public  free  school  for  the  ben- 
efit of  the  colored  people  of  that  district. 
The  deed  conveyed  to  the  trustees  named 
a  specified  piece  of  ground  definitely  describ- 
ed by  metes  and  bounds,  beginning  at  a  defi- 
nite point  and  running  theuce  in  certain 
directions,  and  as  containing  3  roods  35 
poles. 

After  that  deed  was  made  and  recorded. 
Munford  and  wife  conveyed  to  one  Murrell 
all  the  residue  of  the  tract  of  land  from 
which  the  "sehoolhouse  lot"  had  been  cut 
off.  Subsequently  C.  H.  Owen  became  the 
successor  In  title  to  the  land  conveyed  to 
Murrell,  containing  224  acres  3  roods  12 
poles,  by  virtue  of  a  deed  dated  August 
2,  1898,  from  a  commissioner  of  tbe  circuit 
court  of  Bedford  county  in  a  chancery  cause 
therein  pending.  This  224  acres  3  roods  12 
poles,  thus  conveyed  to  Owen,  Is  described  as 
lying  contiguous  to  and  adjoining  the  school- 
bouse  lot,  which  bad  theretofore  been  con- 
veyed to  tbe  school  trustees  of  Forest  dis- 
trict 

The  deed  to  the  trustees  for  tbe  school- 
bouse  lot,  after  setting  out  that  the  con- 
veyance was  for  the  purpose  of  building  on 
tbe  lot  a  public  free  sehoolhouse  for  the 
benefit  of  the  colored  children  of  the  dis- 
trict, under  the  supervision  and  control  of 
the  school  trustees,  contains  this  clause: 
"Provided,  however,  and  the  condition  of 
the  foregoing  deed  is,  that  If  said  granted 
premises  are  occupied  for  any  purpose,  ex- 
cepting for  a  school  or  church  for  the  im- 
provement and  free  education  of  the  col- 
ored people  of  said  scbool  district,  then  this 
deed  sball  become  void,  and  said  premises 
revert  to  said  parties  of  the  first  part,  their 
heirs  and  assigns." 

The  school  trustees  took  possession  of  the 
lot  of  land  conveyed  to  them,  and  built  there- 
on a  liouse  to  be  used  for  a  school  for  color- 
ed children  In  Forest  district  Before  tbe 
sehoolhouse  was  built  however,  tbe  colored 
people  in  tbe  community  approached  the 
school  board  and  offered  to  contribute  to 
the  erection  and  maintenance  of  tbe  house. 


provided  the  school  board  would  permit  tbe 
colored  people  to  hold  religions  services 
therein,  which  was  agreed  to,  and  the  or- 
ganization under  the  name  of  "Altha  Grove 
Baptist  Church"  apparently  controlled  the 
religious  services  conducted  thereafter  on 
these  premises. 

It  further  appears  that  After  the  erection 
of  the  sehoolhouse,  a  rail  fence  was  built  on 
the  residue  of  the  Munford  farm,  which  cut 
off  from  the  remainder  of  the  farm  not  only 
this  sehoolhouse  property  of  3  roods  35  poles, 
but  In  addition  thereto  and  adjoining  the 
sehoolhouse  lot  and  between  it  and  the  rail 
fence,  a  piece  of  land  containing  1^/n  acres. 
At  the  time  Owen  acquired  title  to  the  Mun- 
ford farm  he  employed  a  surveyor  to  surv^ 
Its  boundaries  and  locate  the  line  between  It 
and  the  sehoolhouse  lot,  and  when  making 
the  survey.  Instead  of  running  around  the 
sehoolhouse  lot  according  to  the  metes  and 
bounds  In  the  Munford  deed,  the  surveyor 
"faced"  the  sehoolhouse  lot  and  deducted  the 
acreage  of  tbe  lot  (3  roods  35  poles)  from  the 
land  he  surveyed  for  Owen.  Subsequently, 
a  controversy  having  arisen  between  Owen 
and  the  trustees  of  Altha  Grove  Baptist 
Church  (not  the  trustees  of  Forest  scbool  dis- 
trict) as  to  tbe  boundary  line  between  tbe 
scbool  property  and  that  of  Owen,  the  latter 
employed  a  surveyor  to  ascertain  exactly  the 
location  of  the  line.  This  survey  was  made 
in  May,  1904,  and  shortly  thereafter  Alex. 
Davis  and  others,  appellants  here,  styling 
themselves  "trustees  of  Altha  Grove  Baptist 
Qiurcb  and  colored  school  of  Bedford  coun- 
ty," filed  their  original  bill,  enjoining  Owen 
from  Interfering  with  or  trespassing  upon  the 
sehoolhouse  property,  or  the  parcel  of  land 
lying  between  It  and  the  rail  fence — In  other 
words,  to  quiet  the  title  claimed  by  appel- 
lants to  the  land  lying  outside  the  rail  fence 
and  Including  the  sehoolhouse  lot — alleging 
that  Owen  was  threatening  to  cut  and  remove 
all  the  standing  timber  upon  this  land,  claim- 
ed by  appellants  by  virtue  of  the  deed  from 
Munford  and  wife  to  the  trustees  of  Forest 
school  district,  and  by  adverse  possession. 
Thereafter,  they  filed  an  amended  bill,  and 
still  later  an  amended  and  supplemental  bill, 
to  which  they  made  not  only  Owen,  but  F.  W. 
Nelson  and  two  others,  the  Xbea.  school  trus- 
tees of  Forest  district  under  the  general  free 
scbool  system  of  the  state  of  Virginia,  parties 
defendant,  and  repeating  the  charges  of  the 
original  bill  that  Owen  was  trespassing  or 
threatening  to  trespass  on  the  disputed  prop- 
erty, whereby  it  would  be  Irreparably  Injured, 
etc. 

To  each  of  these  bills  Owen  filed  bis  demur- 
rer and  answer,  and  Nelson  and  others,  scbool 
trustees  of  Forest  school  district,  also  demn^ 
red  and  answered.  In  his  answer  Owen  dis- 
claims any  right,  title,  or  interest  in  the 
sehoolhouse  lot,  and  denies  having  trespassed 
thereon  or  interfered  with  its  peaceful  and 
quiet  enjoyment  for  tbe  purposes  for  which 
the  lot  was  originally  conveyed  to  jthe  school 
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trustees  of  Forest  school  district,  but  does 
claim  the  l»/i4  acres  of  land  between  the 
schoolhouse  lot  and  the  rail  fence.  Nelson 
and  others  In  their  answer,  while  claiming 
title  to  the  schooIhoQse  lot,  the  scboolhouse 
thereon,  and  the  possession  thereof,  by  vlr- 
tne  of  the  deed  from  Munford  and  wife  to 
their  predecessors  in  office,  particularly  dls- 
rlaim  any  right  to  the  parcel  of  land  lying 
between  the  scboolhouse  lot  and  the  rail 
fence,  or  to  the  possession  thereof,  and  deny 
that  Owen  has  in  any  way  trespassed  upon 
or  injured  the  scboolhouse  lot,  or  has  ever 
threatened  to  do  so,  as  charged  in  appellants' 
bills.  They  further  deny  that  the  school- 
bouse  lot  was  conveyed  for  any  purpose  other 
than  for  erecting  a  scboolhouse  thereon  for 
educating  the  colored  children,  and  deny  the 
right  of  appellants  to  any  control  whatsoever 
over  the  property. 

The  demurrers  to  the  several  bills  having 
been  overruled,  the  cause  was  heard  upon  the 
bills,  the  answers  thereto^  and  the  evidence 
taken  on  behalf  of  both  parties.  Whereupon 
the  circuit  court  dissolved  the  Injunction 
theretofore  awarded  In  the  cause,  and  dis- 
missed the  bills,  and  from  that  decree  the 
case  is  brought  here  on  appeal. 

It  is  needless  to  review  the  numerous  as- 
signments of  error  In  the  petition  for  the 
appeal,  elaborately  argued,  as  appellants  ut- 
terly fail  to  show  that  they  are  entitled  to 
the  relief  they  ask. 

They  claim,  not  only  the  scboolhouse  lot  of 
3  roods  85  poles,  but  the  parcel  of  land  ly- 
ing between  that  lot  and  the  rail  fence,  con- 
taining li/i4  acres.  They  claim  title  to  the 
scboolhouse  lot  by  virtue  of  the  deed  from 
Mnnford  and  wife  to  the  school  trustees  of 
Forest  school  district,  that  the  paramount 
object  of  the  conveyance  was  for  religious 
purposes,  and  that  they  have  had  possession 
of  the  whole  property — ^not  only  the  part  con- 
veyed, but  the  li/i«  acres  between  it  and  the 
rail  fence — for  a  period  of  over  80  years, 
which  possession  has  been  exclusive,  open, 
notorions,  and  hostile,  and  under  color  of 
title. 

In  the  first  place,  the  appellants'  right,  if 
any,  to  this  schoolhoose  property,  or  the 
possession  thereof,  Is,  and  has  all  along  been, 
depend^it  upon  and  subordinate  to  the  rights 
of  the  school  trustees.  The  legal  title  to  the 
property  is  in  the  school  trustees,  the  right 
to  the  possession  of  the  property  is  in  them, 
and  this  was  recognized  by  all  parties  in 
Interest,  as  shown  conclusively  by  the  admit- 
ted fact  that  when  the  colored  people  desired 
to  hold  religions  services  upon  the  property 
they  sought  and  obtained  permission  of  the 
school  trustees  for  that  purpose,  and  when 
they  desired  to  erect  a  church  on  the  prop- 
erty they  sought  and  obtained  permission 
from  the  school  trustees;  and  appellants 
have  not  shown  a  shadow  of  legal  title  to  the 
lt/i4  acres  of  land  between  the  scboolhouse 
property  and  the  rail  fence,  or  any  sort  of 


possession  thereof  which  conid  have  ripened 
Into  title  by  adversary  possession. 

From  the  pleadings  and  the  proof  In  the 
cause  it  clearly  appears  that  It  was  only 
some  eight  or  nine  years  prior  to  the  Institu- 
tion of  this  litigation  when  permission  was 
granted  to  the  Altha  Orove  Baptist  congrega- 
tion to  erect  a  church  on  the  lot  conveyed  to 
the  school  trustees  and  to  remove  the  school- 
bouse  to  another  point  on  the  property.  This 
they  did,  but  erected  the  church  partly  on 
the  land  claimed  by  Owen  in  this  suit,  which 
was  not  conveyed  to  the  school  trustees  by 
Munford  and  wife.  About  the  same  time 
the  members  of  Altha  Orove  Baptist  Church 
commenced  to  bury  their  dead  on  what  was 
supposed  to  be  the  scboolhouse  lot,  and  this 
graveyard  likewise  encroaches  upon  the  land 
claimed  by  Owen. 

It  further  appears  that  when  a  survey  of 
the  scboolhouse  lot  was  made  in  May,  1904, 
in  running  the  dividing  line  between  it  and 
the  land  of  Owen,  It  was  found  tba<t  a  part 
of  the  church  hulldlng  and  a  part  of  the 
graveyard  were  located  on  Owen's  land, 
whereupon  he  directed  the  surveyor  to  "drop 
back"  and  run  the  Hue  In  such  a  way  as  to 
put  the  whole  of  the  building  on  the  school- 
house  lot,  and  offered  in  his  answer  filed  to 
the  original  bill  In  this  cause  to  release  all 
claim  he  had  to  that  part  of  the  graveyard 
which  Is  on  his  land ;  but  these  offers  of 
settlement  of  the  controversy  were  declined 
by  appellants,  and  they  assert,  as  stated,  a 
claim  to  the  whole  of  the  land  lying  outside 
of  the  rail  fence,  and  including,  not  only  the 
scboolhouse  lot,  but  the  l»/i«  acres,  notwith- 
standing the  fact  that  the  school  trustees  of 
Forest  school  district  do  not  claim  title  to 
or  right  of  possession  in  any  land  except  the 
3  roods  35  poles  conveyed  to  their  prede- 
cessors In  office  by  Munford  and  wife,  but, 
on  the  contrary,  disclaim  any  right  to  more 
of  the  land  than  was  so  conveyed. 

The  claim  of  appellants,  that  they  have 
had  exclusive,  notorious,  and  hostile  posses- 
sion for  a  period  of  time  sufficient  to  bar  ap- 
pellee from  setting  up  a  claim  to  any  of  the 
land  outside  of  the  rail  fence.  Is  absolutely 
discredited  by  the  admissions  made  in  the 
pleadings  and  proof  in  the  cause.  The  bound- 
aries of  the  scboolhouse  lot  were  not  marked 
on  the  land,  further  than  was  shown  by  a 
public  road;  and  the  fact  that  the  colored 
people  have  for  some  time  encroached  upon 
the  land  of  appellee  could  not  ripen  into  a 
title  by  adverse  possession:  First  Because 
their  right  of  iwssession  is  subordinate  to 
and  dependent  upon  the  right  of  possession 
of  the  school  trustees.  The  school  trustees 
claiming  nothing  except  what  was  conveyed 
to  them  by  the  deed  of  Munford  and  wife, 
the  colored  people  could  never  obtain  any 
greater  right  Second.  Because  neither  the 
building  ot  the  church,  which  was  built 
partly  upon  appellee  Owen's  property,  nor 
the  encroachment  of  the  graveyard  thereon, 
b^^n  more  than  eight  or  nine  fears  prior  to 
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tbe  institution  of  this  snit,  a  period  far  sbort 
of  tlie  period  of  limitation.  Appellants 
claiming  in  their  bills  under  the  deed  from 
Munford  and  wife,  and  under  that  deed  alone 
through  the  school  trustees,  the  erection 
of  a  part  of  the  church  building  on  appellee's 
land,  and  the  mere  encroachment  of  a  part 
of  the  graveyard  thereon,  has  not  and  never 
can  ripen  into  a  good  title,  from  the  fact 
that  it  had  its  origin  in  a  mistake,  and  not 
a  claim  of  right  from  the  beginning.  The 
colored  people  who  built  the  church  thought 
that  they  were  putting  it  entirely  upon  the 
schoolhouse  property,  as  conveyed  to  the 
school  trustees  by  Munford  and  wife.  They 
thought  that  the  graveyard  was  on  that  land, 
and  did  not  for  a  moment  think  that  they 
had  a  right  to  more  land  than  was  conveyed 
by  that  deed  to  the  school  trustees.  The 
school  trustees  undertook  to  give  them  the 
right  to  occupy  no  land  except  what  was  con- 
veyed by  that  deed.  So  that  the  fact  that 
appellee,  Owen,  thought  that  the  church  and 
graveyard  were  on  the  schoolhouse  lot,  and 
for  that  reason  made  no  objection  to  the 
erection  of  the  church  or  the  burial  of  the 
dead,  does  not  estop  him  now  from  asserting 
his  rights,  when  he  has  ascertained  for  the 
first  time  that  there  has  been  such  encroach- 
ment and  for  the  first  time  has  learned 
exactly  where  the  line  between  the  school- 
hoase  property  and  his  property  is  located. 

In  the  amended  bill  filed  by  appellants  is 
an  allegation  which  of  itself,  if  more  than 
what  has  been  stated  were  needed,  is  con- 
clusive that  the  relief  they  seek  in  this  liti- 
gation was  properly  denied,  viz.,  that  "very 
soon  after  said  land  [the  schoolhouse  lot] 
was  conveyed  as  aforesaid  the  colored  people 
of  Forest  district,  near  the  property  in  the 
bill  mentioned,  organized  a  church  or  religious 
congregation  by  the  name  of  'Altha  Grove 
Baptist  Church,'  and  said  congregation  with 
the  consent  and  co-operation  of  the  trustees 
mentioned  in  said  deed  [i.  e.,  the  trustees  of 
Forest  school  district],  jointly  built  a  house  on 
said  land  for  the  purpose  of  holding  religious 
services  therein  and  teaching  public  school." 
In  other  words,  by  appellants'  own  showing, 
they  have  no  title  whatsoever  to  the  land 
which  is  the  subject  of  this  controversy,  but 
the  title  thereto  is  In  the  trustees  of  Forest 
school  district  as  to  the  schoolhouse  lot,  and 
outside  of  that  they  make  no  sort  of  claim 
to  any  part  of  the  land  of  appellee  Owen; 
and  It  is  through  these  trustees  and  subordi- 
nate to  their  rights  that  the  colored  people  of 
Forest  school  district  obtained  permission 
to  build  a  church  on  the  schoolhouse  lot  for 
the  purpose  of  holding  religious  services 
therein  and  teaching  a  public  school. 

As  was  held  in  Clarke  v.  McClure,  10 
Grat.  (Va.)  305:  "Where  one  Is  in  under  the 
owner  of  the  legal  title,  a  privity  exists 
which  precludes  the  idea  of  a  hostile,  tor- 
tious possession,  which  could  silently  ripen 
into  title  by  adverse  possession  under  the 
statute  of  limitations." 


"Where  one  went  into  possession  of  Innd 
with  the  verbal  consent  of  the  owner,  his 
possession  could  not  ripen  into  a  title,  In 
the  absence  of  a  clear,  positive,  and  contin- 
ued disavowal  of  fhe  owner's  title,  brought 
home  to  tils  knowledge."  Thompson  v.  Cam- 
per, 106  Va.  816,  55  S.  E.  674,  and  authori- 
ties there  cited. 

Again,  appellants  put  themselves  In  an  in- 
consistent x>osltlon  when  they  claim  in  the 
argument  here  that  they  are  the  legal  suc- 
cessors to  the  trustees  mentioned  in  the  deed 
from  Munford  and  wife,  while  in  their  plead- 
ings they  admit  that  the  successors  to  the 
school  trustees  named  In  Exhibit  A,  filed  with 
their  amended  bill  (deed  from  Munford  and 
wife  to  the  school  trustees  of  Forest  district) 
are  Ei,  N.  Nelson  and  two  Others  named,  be- 
ing the  same  persons  who  were  the  school 
trustees  of  Forest  district  at  the  time  this 
suit  was  brought,  made  parties  to  the  amend- 
ed bills,  and  have  answered  as  stated. 

The  decree  appealed  from  is  without  error, 
and  will  therefore  be  afllrmed. 


WISE  TERMINAL  CO.  v.  McCOTWnCK. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12,1907.) 

1.  Limitation   of   Actions  —  Comiibncement 
OF  Action — Amendjient  op  Pleading. 

Where  the  cause  and  form  of  action  am 
the  same  in  both  the  original  and  amended  dec- 
larations in  an  action  by  a  brakeman  for  in- 
juries sustained  in  attempting  to  board  the 
tender  of  an  engine,  the  amended  declaration 
will  not  be  regarded  as  stating  a  new  cause  of 
action,  so  as  to  bar  the  right  of  recovery,  the 
amendment  being  made  after  the  statute  of  lim- 
itations has  run,  merely  because  it  charges  the 
negligence  complained  of  in  varying  form  to 
meet  different  phases  of  the  evidence. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  H  543-547.] 

2.  Evidence  —  Opinion  Evidence  —  Subject 
OP  Expert  Testtmont. 

In  an  action  by  a  brakeman  for  injories 
sustained  in  attempting  to  board  the  tender  of 
an  engine,  witnesses  Shown  to  be  competent 
may  give  their  opinions  with  respect  to  the  dis- 
tance within  which  the  engine  could  have  been 
stopped. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  }  2323.] 

8.  Evidence— Testimony  on  Fobmeb  Trial. 
Evidence  held  insufficient  to  excuse  the  fail- 
ure to  produce  a  witness  or  take  his  deposition, 
so  as  to  warrant  the  introduction  of  his  testi- 
mony on  a  former  trial. 

Error  to  Circuit  Court,  Wise  County. 

Action  by  W.  B.  McCormlck,  a  brakeman, 
ngainst  the  Wise  Terminal  Company,  for 
personal  injuries  sustained  In  attempting  to 
board  the  tender  of  an  engine:  Judgment 
for  plaintiff,  and  defoidant  brings  error. 
Reversed,  and  remanded  for  a  new  trial. 

Ayers  &  Fulton  and  Bullitt  te  Kelly,  for 
plaintiff  in  error.  Wm.  H.  Werth,  for  defend- 
ant in  error. 

WHITTLE,  J.  The  evidence  in  this  case, 
which  is  before  us  the  second  time,  was  ex- 
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haustlvely  reviewed  on  the  former  hearing 
and  held  not  to  establish  actionable  negli- 
gence on  the  part  of  the  plaintiff  In  error,  the 
Wise  Tenninal  Company.  Wise  Terminal 
Co.  V.  McCormlck,  104  Va.  400,  51  S.  E.  731. 
It  Is  now  alleged  that  the  second  recovery 
Is  founded  on  substantially  the  same  evi- 
dence, and  must  therefore  be  controlled  by 
the  former  decision.  On  the  other  hand,  the 
defendant  In  error  contends  that  the  evidence 
at  the  second  trial,  set  out  In  the  stenographic 
report,  Is  not  sufficiently  identified  to  consti- 
tute part  of  the  record,  and  the  original 
record  was  brought  up  on  a  subpoena  duces 
tecum  to  substantiate  that  assertion. 

As  a  new  trial  must  be  granted  on  another 
ground,  it  is  imnecessary  to  pass  upon  that 
qnestion;  but,  before  dismissing  the  subject, 
the  objections  to  Inadequate  certification  of 
evidence  with  which  we  are  repeatedly  con- 
fronted justify  our  again  calling  the  atten- 
tion of  the  profession  to  the  importance  of 
payhig  more  regard  to  this  essential  feature 
In  making  up  a  record.  Jeremy  Improve- 
ment Co.  T.  Commonwealth,  106  Ta.  482, 66 
S.  E.  224. 

The  first  assignment  of  error  which  claims 
OUT  attention  is  to  the  action  of  the  trial 
conrt  in  rejecting  the  plea  of  the  act  of  lim- 
itations. The  assignment  proceeds  upon  the 
theory  that  the  amended  declaration  makes 
a  new  case. 

In  tliis  the  plaintiff  in  error  is  mistaken,  as 
an  inspection  of  the  pleading  plainly  shows. 
The  cause  and  form  of  action  are  the  same 
in  both  declarations,  and  the  amended  dec- 
laration merely  charges  the  negligence  com- 
plained of  in  varying  form  to  meet  different 
phases  of  the  evidence. 

The  principle  is  clearly  stated  in  New 
River  Min.  Co.  v.  Painter,  100  Va.  607,  42 
S.  E.  300,  as  follows:  "If  an  amended  dec- 
laration assert  rights  or  claims  arising  out 
of  the  same  transaction,  act,  agreement,  or 
obligation  as  that  upon  which  the  original 
declaration  is  founded,  it  will  not  be  regard- 
ed as  a  new  cause  of  action,  however  great 
may  be. the  difference  in  the  form  of  liability 
asserted  in  the  two  declarations." 

That  the  case  falls  within  the  rule  thus  laid 
down  will  be  seen  from  the  statement,  in 
the  petition  for  a  writ  of  error,  that  "the 
evidence  on  the  last  trial  was  confined  main- 
ly to  the  issue  presented  by  the  amended  dec- 
laration; but  the  same  issue  was  raised  by 
the  former  declaration,  and  substantially  the 
game  evidence  was  Introduced  and  •  •  • 
held  insufficient  to  support  a  verdict." 

Several  assignments  Involve  objections  to 
the  admission  of  opinions  of  witnesses  with 
respect  to  the  distance  within  which  the  en- 
gine could  have  been  stopped.  Subject  to 
proper  restrictions,  based  on  the  knowledge 
and  experience  of  the  witnesses,  such  evi- 
dence is  admissible,  and  is  usually  relied  on 
to  prove  that  fact 

The  next  assignment  is  founded  on  the  al- 


leged effort  of  the  plaintiff  to  discredit  one 
of  his  own  witnesses;  but  the  record  does  not 
sustain  the  objection.  The  purpose  of  the 
examination,  which  Is  made  the  ground  of 
exception,  was  to  refresh  the  memory  of  the 
witness  by  reference  to  his  testimony  at  the 
former  trial,  and  not  to  impeach  him. 

Another  error  assigned  is  to  the  action  of 
the  court  In  allowing  the  testimony  of  the 
witness  Campbell  on  the  former  trial  to  be 
read  to  the  jury.  The  rule  of  practice,  which. 
In  civil  actions  at  least,  under  certain  cir- 
cumstances, permits  proof  of  what  a  witness 
stated  at  a  previous  trial  between  the  same 
parties  and  upon  the  same  issues,  is  con- 
ceded. 

In  16  Cyc.  10S8,  the  rule  is  stated  thus: 
"The  court  must  be  satisfied  (1)  that  the 
party  against  whom  the  evidence  is  offered, 
or  his  privy,  was  a  party  on  the  former  trial ; 
(2)  that  the  issue  le  substantially  the  same 
In  the  two  cases ;  (3)  that  the  witness  who 
proposes  to  testify  to  the  former  evidence  Is 
able  to  state  It  with  satisfactory  correct- 
ness; and  (4)  that  a  sufficient  reason  is 
shown  why  the  original  witness  is  not  pro- 
duced. The  first  three  of  these  conditions 
render  the  reported  evidence  relevant  The 
fourth  is  necessary  to  Justify  the  court  in  re- 
ceiving It" 

In  the  same  work,  at  pages  1095,  1096,  aft- 
er declaring  that  such  testimony  is  substi- 
tutionary, It  is  said:  "The  court  will  there- 
fore insist  upon  being  satisfied,  not  only  that 
the  situation  of  the  case  promises  some  ad- 
vantage from  its  use,  but  also  that  a  suffi- 
cient reason  be  shown  why  the  original  wit- 
ness is  not  produced,  and  that  it  is  impossi- 
ble, fairly  speaking,  for  the  person  offering 
the  evidence  to  produce  the  living  witness 
or  to  take  his  deposition."  In  note  24,  on  the 
quantum  of  proof  necessary,  it  Is  declared 
that,  "Inasmuch  as  this  species  of  testimony 
is  admitted  as  a  sort  of  judicial  necessity, 
the  proof  of  the  facta  which  constitute  the 
necessity  for  the  departure  from  general 
rules  ought  to  be  clearly  established  before 
the  testimony  is  admitted,  as  that  the  wit- 
ness is  dead,  that  diligent  inquiry  has  been 
made  for  him  where  it  is  most  likely  he 
would  be  found,  or  that  the  defendant  has 
caused  bis  absence.  The  proof  on  this  sub- 
ject should  be  complete  and  satisfactory,  as 
the  question  of  the  sufficiency  of  this  proof 
would  necessarily  be  confided  largely  to  the 
discretion  of  the  judge,  and  not  be  revlsable 
on  appeal  when  properly  exercised" — citing 
Sullivan  V.  State,  6  Tex.  App.  319,  32  Am. 
Rep.  580. 

Illustrations  of  what  constitutes  due  dili- 
gence in  such  cases  are  given  at  page  1098, 
note  32:  "To  ascertain  by  writing  to  the 
postmaster  of  a  certain  town  in  a  distant 
state  that  a  former  witness  is  not  in  the 
postmaster's  town,  but  in  another  town  of 
the  postmaster's  state  (the  Texas  case,  su- 
pra), or  to  show  tliat  the  witness  la  reputed 
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to  be  out  of  the  state  (Baldwin  v.  St  Louis, 
etc.,  R.  Co.,  68  Iowa,  37.  28  N.  W.  918),  or 
for  an  officer  charged  with  the  service  of 
a  subpoena  to  report  that  he  has  made  dili- 
gent search  for  a  witness  at  the  supposed 
residence  and  been  informed  by  persons  an- 
known  to  him  that  they  had  heard  that  the 
witness  was  dead  (Augusta,  etc.,  R.  Co.  t. 
Randall,  85  Oa.  297,  11  S.  E.  706),  have  been 
held  under  the  facts  of  these  particular 
cases  not  to  be  sufficient.  Alleged  absence 
from  the  Jurisdiction  must  be  established  by 
the  testimony  of  some  one  who  knows  the 
fact,  or  can  testify  to  circumstances  within 
his  knowledge  which  will  Justify  the  Infer- 
ence of  such  fact  Baldwin  t.  St  Louis,  etc., 
R.  Co.,  68  Iowa,  37,  25  N.  W.  918;  Reynolds 
V.  Fltzpatrlck,  28  Mont  170,  72  Pac.  610. 
Statements  by  persons  with  peculiar  means 
of  knowledge  may,  together,  with  lack  of 
further  opportunity  for  Inquiry,  suffice  to  ad- 
mit the  evidence.  Thus,  in  case  of  an  attest- 
ing witness,  the  reply  of  his  parents  that  be 
was  In  America  was  considered  by  Mr.  Jus- 
tice Erie  as  'reasonable  evidence  that  the 
witness  Is  out  of  the  Jurisdiction  of  the 
court'  Austin  v.  Rumsey,  2  C.  &  K.  736. 
The  mere  fact  that  a  party  who  could  have 
summoned  a  witness  has  preferred  to  rely 
on  his  promise  to  attend  voluntarily  is  no 
reason  for  admitting  the  witness'  former 
evidence.  Provo  City  v.  Shurtllff,  4  Utah, 
15,  5  Pac.  302.  The  action  of  the  court  in 
deciding  what  search  Is  sufficient  will  not  be 
revised,  in  the  absence  of  evidence  of  gross 
abuse  of  discretion.  Vaughan  v.  State,  58 
Ark.  863,  371,  24  8.  W.  885 ;  Clinton  v.  Estes, 
20  Ark.  216." 

In  further  discussion  of  the  subject  in  the 
text  it  is  observed:  "The  more  modem 
tendency  is  not  only  to  require  that  the  ab- 
sence offered  as  a  basis  for  admitting  the 
former  evidence  should  be  permanent  but 
to  require  further  that  the  party  offering  the 
evidence  should  show  to  the  satisfaction  of 
the  court  that  he  could  not  by  the  use  of  rea- 
sonable diligence  have  procured  the  deposi- 
tion of  the  absent  witness.  Mere  absence 
from  the  Jurisdiction  at  the  time  of  trial  is 
a  disability  by  no  means  equivalent  to  death, 
without  affirmative  evidence  that  a  fruitless 
search  has  been  conducted  in  good  faith  and 
with  due  diligence,  and  that,  from  ignorance 
of  the  witness'  whereabouts  or  other  reason, 
his  deposition  could  not  have  been  given." 

The  Virginia  statute  (Va.  Code  1904,  f 
3365)  provides  that  in  a  civil  case  at  law  a 
deposition  taken  on  proper  notice  may  be 
read,  If,  when  offered,  the  witness  be  dead 
or  out  of  the  state.  But  it  has  been  held 
that  hearsay  evidence  that  the  deponent  has 
left  the  country  and  has  not  returned  Is  not 
sufficient  to  authorize  the  reading  of  his  dep- 
osition. Collins  V.  Lowry,  2  Wash.  75  (2d 
Ed.  97).  See,  also,  Powell  v.  Manson,  22 
Qrat  177,  187,  and  cases  cited. 

Campbell  resided  at  Pulaski,  Va.,  and  tlic 


foundation  laid  for  admitting  his  former 
testimony  was  the  statement  of  the  sheriff  of 
Wise  county  that  he  sought  him  at  Black- 
wood and  heard  that  he  tiad  left  The  de- 
fendant in  error  also  testified  that  In  re- 
sponse to  his  inquiries  he  learned  that  Camp- 
bell had  left  Blackwood,  and  he  believes  he 
heard  that  he  had  gone  to  Knorville.  He 
says  that  at  Norton  a  young  man  from  Pn- 
laski  told  Iilm  be  did  not  tbinlc  Campbell 
was  at  home.  He  likewise  made  inquiry  of 
a  man  at  Tom's  Creek,  who  said  that  If 
Campbell  was  at  Pulaski  he  did  not  know  it 
but  that  be  bad  been  absent  from  that  place 
for  several  weelcs,  perhaps  for  one  or  two 
months.  Witness  admitted  that  he  had  nei- 
ther written  to  Pulaski  concerning  Camp- 
bell's whereabouts,  nor  otherwise  Inquired 
for  him  at  his  home.  It  is  true  a  subpoena, 
directed  to  the  sheriff  of  Wise  county,  was 
returned  "Not  found";  but  manifestly  the 
return  of  an  officer  of  a  bailiwick  other  than 
that  in  which  the  witness  usually  resides 
affords  but  scant  evidence  of  the  fact  that 
he  is  t>eyond  the  process  of  the  court 

The  preliminary  evidence  relied  on  in  this 
instance  Is  obviously  insufficient  to  have 
warranted  the  introduction  of  Campbell's 
testimony  at  the  first  trial. 

Errors  are  assigned  to  the  action  of  the 
court  in  giving  and  refusing  certain  prayers ; 
but  they  are  dependent  on  evidence,  and,  as 
we  cannot  anticipate  that  the  precise  qaes- 
tions  involved  will  likely  arise  at  the  nest 
trial,  it  is  unnecessary  to  notice  these  ex- 
ceptions. 

For  the  error  of  the  trial  court  in  the  par- 
ticular indicated,  we  are  of  opinion  to  re- 
verse the  Judgment  complained  of,  to  set 
aside  the  verdict  of  the  Jury,  and  remand 
the  case  tor  a  new  trial. 


CLEAR  CREEK  WATER  CO.,  Inc.  v. 
6LADEVILLB  IMP.  CO.* 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12,1907.) 

1.  Ekinent  Domain  —  Extent  of  Poweb— 
Acquisition  op  Wa.teb  Rights— Statuhs. 
Under  Va.  Code  1904,  i  1105c.  cl.  2  (0. 
anthorizing  public  service  corporations  to  con- 
demn "sand,  earth,  gravel,  water  or  other  ma- 
terial," and  sections  llOSf  (4)  and  1105f  (.i). 
prescribing  the  procedure  for  condemning  any 
"land  or  other  property  or  any  interest  or  es- 
tate therein,"  and  section  1105r  (9),  as  amendwJ 
by  Acts  1906,  p.  452,  c.  257,  providing  that,  on 
the  payment  of  the  compensation  awarded  and 
the  confirmation  of  the  report  of  the  commis^- 
sioners  in  proceedlnm  to  condemn  property,  the 
title  shall  vest  in  the  petitioner,  and  declaring 
that  nothing  in  the  act  stiail  authorize  ibs  con- 
demnation of  a  less  estate  in  the  property  taken 
than  is  owned  by  the  party  against  whom  the 
proceeding  is  inatituted,  which  revises  the  law 
on  the  subject  as  embodied  in  Codle  1873,  c. 
56,  j  11,  and  Code  1887,  c.  46,  f  1079,  a  poblic 
service  corporation  may  condemn  a  partial  in- 
terest in  land  when  a  partial  interest  only  is 
needed,  and  a  public  service  water  company 
may  condemn  the  water  rights  of  an  inferior 
riparian  proprietor,  hy  condemning  the  right  to 
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divert  water  without  condemning  the  land  over 
which  it  flows. 
2.  Saiis. 

A  poblic  serTice  water  company  sought  to 
condemn  the  water  rights  of  an  inferior  riparian 
owner  without  invading  the  land  of  the  latter, 
and  onlj  desired  to  divert  the  water  of  a  stream 
flowing  through  his  land.  The  riparian  owner 
owned  the  estate  in  fee  simple,  and  his  riparian 
rights  were  appurtenant  to  and  coextensive  with 
the  estate.  Held,  that  the  company  must  par^ 
ticipate  in  the  water  of  the  stream  on  the  basis 
that  the  riparian  owner's  rights  in  the  water 
were  appurtenant  to  his  estate,  and  must  ex- 
propriate the  perpetual  easement  of  the  owner 
therein. 

Appeal  from  Clrcnlt  Court,  Wise  Coimty. 

Proceedings  by  the  Clear  Creek  Water 
Company,  Incorporated,  to  condemn  a  water 
right  of  the  Oladeville  Improvement  Com- 
pany. From  a  Judgment  sustaining  a  de- 
murrer to  the  petition  and  dismissing  tbe 
proceeding,  the  petitioner  appeals.    Reversed. 

Bullitt  &  Kelly  and  Jno.  W.  Chalkley,  for 
appellant.    Vicars  &  Peery.  for  appellee. 

WHITTLE,  J.  The  plaintiff  In  error,  the 
Clear  Creek  Water  Company,  Incorporated, 
a  public  service  corporation  having  authority 
to  condemn  lands,  water,  water  rights,  or 
any  other  property,  and  any  estate  or  In- 
terest therein,  for  Its  uses  and  purposes, 
flled  Its  petition  in  the  circuit  court  of  Wise 
county  against  the  defendant  In  error,  the 
Oladeville  Improvement  Company,  an  Infe- 
rior riparian  proprietor,  under  chapter  48b, 
Va.  Code  1904,  for  the  purpose  of  condemn- 
ing certain  riparian  rights  of  the  defendant 
In  error  In  Clear  creek,  by  Intercepting  and 
diverting  all  tbe  waters  in  said  creek  and 
the  two  main  forks  thereof  (or  as  much  as 
would  flow  through  a  12-inch  pipe)  into  and 
through  tbe  plaintiff  In  error's  pipe  line  at 
the  point  of  Its  proposed  Intake,  dams,  and 
reservoir,  above  the  lands  of  the  defendant 
In  error,  to  supply  tbe  inhabitants  of  the 
town  of  Norton  with  water  for  domestic 
purposes. 

There  was  a  demurrer  to  tbe  petition,  and 
the  circuit  court,  "being  of  opinion  that  the 
hiw  does  not  authorize  a  water  company  to 
condemn  a  water  right  only,  but  that  ft 
most,  If  It  condemns  at  all,  condemn  the 
whole  Interest  owned  by  the  defendant,  that 
Is,  the  land  Itself,"  sustained  the  demurrer 
and  dismissed  the  petition. 

That  this  ruling  is  a  correct  exposition  of 
the  law  as  it  was  under  the  Codes  of  1873 
(chapter  S6,  |  11)  and  1887  (chapter  46,  g 
1079)  Is  admitted.  Indeed,  tbe  provisions 
referred  to  (which  are  identical)  were  so 
construed  by  this  court  in  the  cases  of  City 
of  Roanoke  t.  Berkowltz,  80  Va.  616,  and  City 
of  Charlottesville  v.  Maury,  96  Va.  383,  31 
8.  B.  620.  In  tbe  latter  case  tbe  court  ob- 
serves: "It  may  be  true,  as  counsel  for  the 
city  earnestly  contend,  that  it  is '  a  great 
hardship  upon  the  city  to  be  compelled  to 
condnnn  and  pay  for  property  which  it  does 
not  need  In  order  to  get  what  Is  necessary 


for  Its  purposes.  This  Is  an  argument  more 
properly  addressed  to  the  Legislature  than 
the  courts." 

It  is  suggested  that  these  decisions  ac- 
centuated the  necessity  for  a  more  liberal 
policy  and  Induced  the  Legislature  to  revise 
the  law  and  adopt  the  rule  which  at  present 
obtains.  However  that  may  be,  the  statutes 
DOW  in  force  manifest  a  legislative  purpose 
to  confer  upon  public  service  corporations 
tbe  power  to  condemn  interests  In  land  other 
than  the  entire  interest,  when  a  partial  and 
not  the  entire  interest  is  needed  for  the  pur- 
poses of  the  corporation. 

Thus  Va.  Code  1904,  |  1105c,  d.  2  (f),  au- 
thorises such  corporations,  "In  the  manner 
and  sub')ect  to  the  limitations  provided  by 
the  general  statutes  •  •  •  for  tbe  con- 
demnation of  land,"  to  condemn  for  their 
purposes  "sand,  earth,  gravel,  water,  or  other 
material";  and  sections  llOSf  (4)  and  llOSf 
(5)  prescribe  the  procedure  for  condemning 
any  "land  or  other  property,  or  any  interest 
or  estate  therein."  This  phraseology  char- 
acterizes the  various  provisions  of  chapter 
46b,  and  differentiates  them  from  the  stat- 
utes construed  In  the  cases  cited. 

Section  1079  of  the  Code  of  1887  declares 
that  upon  tbe  payment  to  tbe  parties  en- 
titled thereto,  or  Into  court,  of  the  sum  as- 
certained by  tbe  commissioners  as  a  Just  com- 
pensation for  the  land  taken  and  for  damages 
to  the  residue  of  the  tract,  "the  title  to  that 
part  of  the  land  for  which  compensation  is 
allowed  shall  be  absolutely  vested  in  the  com- 
pany *  *  *  in  fee  simple,  except  In  the 
case  of  a  turnpike  company,  when  a  suffi- 
cient right  of  way  only  for  the  purposes  of 
said  company  shall  be  vested" ;  while  the 
corresponding  provision  of  tbe  present  stat* 
ute  (section  llOSf  (9),  as  amended  Acts  1906, 
p.  462,  c.  257),  Is  as  follows:  "Upon  such 
payment,  either  to  tbe  person  entitled  there- 
to or  Into  court,  and  confirmation  of  the 
report,  the  title  to  the  part  of  the  land,  and 
to  the  other  property  for  which  compensation 
is  allowed,  shall  be  absolutely  vested  in  the 
company,  In  fee  simple,  except  in  the  case 
of  a  turnpike  company,  when  a  sufficient  right 
of  way  only  for  tbe  purpose  of  such  company 
shall  be  used,  and  except  also  the  case  of 
any  other  company,  when,  if  the  notice  of 
the  application  to  the  court  shall  so  specify 
or  describe,  and  the  petition  shall  so  pray, 
the  interest  or  estate  as  shall  be  so  specified 
and  prayed  for  shall  be  vested.  Nothing  in 
this  Act  contained  thall  be  oongtrued  a*  au- 
thorizino  the  condemnation  of  a  lest  estate 
in  the  property  taken  than  is  owned  by  the 
party  against  whom  the  proceeding  is."  The 
Italicized  words  constitute  tbe  limitation  im- 
posed by  tbe  amendment  In  Acts  1906,  p. 
452,  c.  257. 

Among  other  definitions,  Bouvler  observes 
that  "estate"  "signifies  that  quantity  of  In- 
terest which  a  person  has,  from  absolute  own- 
ership down  to  naked  possession."    It  ia  In 
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tbls  sense  that  the  term  Is  employed  in  tlie 
amended  act  of  1906.  It  denotes  the  quantity 
of  interest  of  the  owner  in  the  subject  sought 
to  l>e  condemned.  Prior  thereto  it  might 
have  been  competent  to  carre  an  inferior  e»- 
tate  (e;  g.,  an  estate  for  life  or  years)  out  of 
the  fee  simple,  and  to  have  condemned  the 
lesser  estate,  leaving  the  reversion  in  the 
owner.  The  purpose  of  the  amendment  was 
to  abolish  a  provision  so  obviously  unjust  to 
the  owner,  and  to  require  the  condemnation 
of  the  entire  estate  in  the  property  proposed 
to  be  talLen. 

It  will  be  noticed  that  the  word  "interest" 
does  not  occur  in  the  amendment  So  far 
as  the  "Interest"  which  may  be  condemned  is 
concerned,  the  statute  is  left  intdbt  The 
amendment  deals  only  with  the  "estate."  Au- 
thority to  condemn  interests  in  "any  land, 
sand,  earth,  gravel,  water,  or  other  material" 
Is  left  unimpaired;  bat  the  entire  estate  in 
such  parts  of  these  various  subjects  as  is  pro- 
posed to  be  talien,  whatever  that  estate  may 
be,  must  be  condemned. 

In  this  instance  the  plaintiff  in  error's  wa- 
ter mains  are  to  connect  with  a  reservoir 
above,  and  will  not  Invade  the  land  of  the  in- 
ferior riparian  owner.  The  company  needs 
to  intercut  and  divert  the  water  of  the 
stream  for  its  purposes,  but  has  no  occasion 
to  use  the  bed  of  the  creek,  and  may  not, 
therefore,  be  required  to  condemn  the  land 
over  which  the  water  flows.  But  the  defend- 
ant in  error  owns  an  estate  in  fee  simple  In 
the  lower  premises,  and  its  riparian  rights  In 
the  water  are  appurtenant  to  and  coextensive 
with  that  estate.  The  condemning  com- 
pany must  therefore  participate  in  the  water 
of  the  stream  on  that  basis,  and  expropriate 
.the  perpetual  easement  of  the  defendant  in 
error  therein. 

Interests  In  water,  as  well  as  In  land,  are 
subject  to  the  law  of  eminent  domain.  Ham- 
or  V.  Bar  Harbor  Water  Co.,  78  Me.  127,  3 
Atl.  40.  Such  interests  are  Indispensable  to 
water  companies,  and  when  the  waters  of  a 
stream  are  diverted,  the  inferior  riparian 
proprietor  is  entitled  to  compensation  for 
the  use  of  the  water  of  which  he  is  deprived. 
This  principle  is  illustrated  by  numerous 
declsiona  The  following  have  more  or  less 
pertinency  to  the  case  in  Judgment:  Cooper 
V.  Williams,  5  Ohio,  391,  24  Am.  Dec.  299; 
Gilzlnger  v.  Saugertles  Water  Ca,  66  Hun, 
173,  21  N.  T.  Supp.  121:  Smith  v.  City  of 
Rochester,  92  N.  Y.  463,  44  Am.  Rep.  393; 
Hellman  v.  Union  Canal  Co.,  50  Pa.  268; 
Stein  V.  Burden,  24  Ala.  130,  60  Am.  Dec. 
453;  Burden  ▼.  Stein,  27  Ala.  104,  62  Am. 
Dec.  758 ;  Trenton  Water  Power  Co.  v.  Raff, 
Sd  N.  J.  Law,  335;  Avery  v.  Fox,  Fed.  Gas. 
No.  074,  1  Abb.  (U.  S.)  246. 

The  remaining  ground  of  demurrer,  based 
on  the  alleged  insufficiency  of  the  plat  which 
the  statute  requires  shall  accompany  the  peti- 
tion, is  not  sustained  by  the  record,  and  was 
properly  overruled. 


Upon  the  whole  case,  we  are  of  opinion  that 
the  law  on  the  demurrer  to  the  petition  is 
with  the  plaintiff  in  error,  and  It  must,  conse- 
quently, be  overruled,  and  the  caae  remanded 
for  further  proceedings. 

Reversed. 


BATTERSHAIiL  et  at  t.  ROBERTS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
12, 1907.) 

ExcKFTioNB,  Bn.L  or— Tnn  fob  Pbcsknta- 

TION,   AlXOWARCE,  AND  E'lUNa. 

Va.  Code  1904,  i  3385,  provides  that  a  bill 
of  exceptions  may  be  signed  bv  tlie  pudge,  either 
during  ttie  term  at  which  the  opinion  of  the 
court  is  announced,  or  in  vacation  within  30 
days  after  the  end  of  such  term,  or  at  such  other 
time  aa  the  parties,  by  consent  entered  of  rec- 
ord, may  agree  on,  and  that  any  bill  bo  signed 
shall  be  a  part  of  the  record.  Beld,  where  a 
final  judgment  was  entered  for  plaintiff  at  the 
term  at  which  the  verdict  was  returned,  and  de- 
fendants allowed  until  the  next  term  to  file  a 
bill  of  exceptions,  and  at  the  next  term,  not  by 
consent  of  record,  bnt  on  motion  of  defendants, 
the^  were  allowed  until  the  next  term,  and  by 
similar  orders  the  matter  of  authenticating  and 
filing  the  bill  was  kept  open  and  carried  from  I 
term  to  term  until  the  same  was  filed,  that  the 
bill  so  signed  and  copied  into  the  record  was 
not  properly  authenticated  and  could  not  be  con- 
sidered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  i  72^.] 

Appeal  from  Circuit  Court,  Carroll  Coim- 
ty. 

Eyectment  by  Catherine  Roberts  against 
M.  E  Battershall  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

'Bolea  8c  Tipton,  for  appellants.  N.  P. 
Oglesby  and  M.  M.  Caldwell,  for  appellee: 

CARDWELL;  J.  Tbls  Is  an  action  of 
ejectment  brought  in  the  circuit  court  of 
Carroll  county,  in  which  the  Jury  returned 
the  following  verdict:  "We,  the  Jury,  find 
for  the  plaintiff  In  fee  simple  the  land  in 
the  declaration  mentioned."  And  the  final 
order  in  the  case,  entered  at  the  term  at  i 
which  the  verdict  .was  returned,  is  as  fol- 
lows :  ' 

"Whereupon  the  defendants  moved  the 
court  to  set  aside  the  verdict  of  the  Jury  and 
grant  them  a  new  trial,  which  motion  the 
court  overruled.  The  defendants  then  mov- 
ed the  court  in  arrest  of  Judgment,  which 
latter  motion  the  court  likewise  overruled. 
Therefore  it  Is  considered  by  the  court  that 
the  plaintiff  recover  against  the  defendant 
the  land  in  the  declaration  mentioned  in  fee 
simple,  as  therein  claimed  and  specified,  and 
her  costs  by  her  about  her  suit  in  this  be- 
half expended.  To  which  ruling  of  the  court 
in  refusing  to  set  aside  the  said  verdict  and 
to  arrest  the  Judgment  the  defendants  ex- 
cepted, and  they  are  allowed  to  the  next 
term  to  file  their  bill  of  exceptions  and 
spread  the  facts." 

On  the  9th  day  of  May,  1906,  at  a  snbse- 
qoent  term  of  the  court,  ihls  ordei:  waa  ea- 
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tered:  "On  motion  of  the  defendants  tbey 
are  allowed  until  the  next  term  of  this  court 
to  file  their  bills  of  exceptions  and  spread 
the  facts  In  the  case."  A  similar  order  was 
made  at  a  still  subsequent  term,  September 

14,  1905,  and  again  on  the  12th  day  of  De- 
cember, 1906;  and  finally,  at  a  term  of  the 
court  held  on  the  10th  day  of  March,  1906, 
tn  order  was  entered  In  the  cause  as  fol- 
lows: "The  defendants  this  day  presented 
their  four  bills  of  exceptions.  In  which  are 
contained  the  facts  proven  on  the  trial  of 
tbe  case,  which  bills  are  signed,  sealed,  and 
made  a  part  of  the  record."  Then  follow 
the  four  bills  of  exceptions  referred  to,  to 
which  a  memorandum,  signed  by  counsel 
for  plaintiff  and  defendants,  is  annexed,  in 
the  following  words:  "The  foregoing  four 
bills  of  exceptions  have  been  examined  and 
agreed  to." 

The  first  question  presented  for  our  con- 
sideration Is:  Are  the  bills  of  exceptions 
copied  into  the  record  properly  authenti- 
cated? 

If  the  memorandum  annexed  to  the  four 
bills  of  exceptions  could  be  construed  as  an 
agreement  between  counsel  that  the  bills  of 
exceptions  might  be  then  signed  and  made 
a  part  of  the  record,  the  question  still  re- 
mains whether  or  not  they  could  by  such  an 
agreement  be  ingrafted  upon  the  record  for 
consideration  by  this  court 

In  the  case  of  Virginia  Development  Co.  v. 
Rich  Patch  Iron  Co.,  98  Va.  700,  37  8.  E. 
280,  the  final  order  entered  In  the  circuit 
conrt  contained  the  following  language :  "By 
agreement  of  counsel,  and  for  reasons  ap- 
pearing to  the  court,  leave  is  hereby  given 
the  plaintiff  to  file  bills  of  exception  within 
60  days  from  the  rising  of  the  court,,  such 
bills  to  have  the  same  effect  as  if  signed, 
sealed,  enrolled,  and  filed  during  the  present 
term."  And  this  court  held  that  there  was 
no  authority  under  the  statute  for  the  cir- 
cuit court  to  sign  bills  of  exceptions  after 
the  term  at  which  the  final  Judgment  was 
entered,  and  that  bills  of  exceptions  so  sign- 
ed and  copied  into  the  record  were  not  prop- 
erly authenticated  and  could  not  be  con- 
sidered. 

Following  the  decision  in  that  case,  the 
statute  In  force  since  the  adoption  of  the 
Code  of  1849— which  provided  that  bills  of 
exceptions  could  be  signed  during  the  term 
at  which  the  final  judgment  was  entered 
(Hndglns  v.  Simon,  94  Va.  659,  27  S.  E.  606) 
— ^was  amended  by  an  act  approved  February 

15,  1901  (Acta  1901,  p.  180,  c.  172),  so  that 
any  bill  of  exceptions  might  be  tendered  to 
the  Judge  and  signed  by  htm,  either  during 
the  term  at  which  the  opinion  of  the  court 
was  announced  to  which  exception  was  tak- 
en, or  in  vacation  within  30  days  after  such 
term,  or  at  such  other  time  as  the  parties 
by  consent  entered  of  record  might  agree 
upon,  and  that  any  bill  of  exceptions  so  ten- 


dered shall  be  part  of  the  record  of  the  case. 
Va.  Code  1904,  |  3385. 

It  is  clear,  upon  reading  the  statute  as 
thus  amended,  that  in  order  to  clothe  the 
Judge  of  the  trial  court  with  authority  after 
the  conrt  is  adjourned  for  the  term  to  au- 
thenticate and  make  part  of  the  record  bills 
of  exceptions  to  rulings  of  the  court  noted 
during  the  trial,  as  was  attempted  in  this 
Instance,  the  consent  of  the  parties  that  this 
may  be  done  must  be  entered  of  record  as  a 
part  of  the  final  order  of  the  court  in  the 
cause. 

As  was  said  In  Lynchburg  Cotton  Mills  v. 
Stanley,  102  Va.  500,  46  S.  E.  908,  the  ob- 
ject of  the  act  was  to  extend  the  time  with- 
in which  bills  of  exceptions  might  be  taken; 
but,  in  order  to  perfect  bills  of  exceptions 
duly  taken  to  rulings  during  the  trial,  tbey 
must  be  presented  in  vacation  within  30  days 
after  final  Judgment,  or  within  snch  time  as 
the  parties  shall  agree  of  record. 

In  Hoover  v.  Saunders,  104  Va.  783,  52 
S.  B.  657,  It  was  held  that,  in  the  absence 
of  any  agreement  between  the  parties,  bills 
of  exceptions  can  only  be  sign^  during  the 
term  at  which  the  opinion  of  the  court  Is 
aimounced  to  which  exception  is  taken,  or  In 
the  Immediately  succeeding  vacation,  within 
30  days  after  the  end  of  that  term.  They 
cannot  be  signed  during  a  succeeding  term, 
nor  during  any  other  vacation  than  that  im- 
mediately succeeding  the  term  at  which  the 
opinion  was  announced.  The  beginning  of 
a  new  term,  although  within  30  days,  puts 
an  end  to  the  court's  Jurisdiction  to  sign 
such  bill. 

It  appears  In  this  case,  not  only  that  a 
final  Judgment  was  entered  at  the  March 
term,  1905,  of  the  circuit  court,  but  that  the 
court,  by  its  order  entered  at  its  subsequent 
May  term,  1905 — not  by  consent  of  the  par- 
ties entered  of  record,  as  the  statute  re- 
quires, bnt  on  the  motion  of  the  defendants 
— allowed  the  defendants  until  the  next 
term  of  the  court  to  file  their  bills  of  excej)- 
tions,  etc.,  and  by  similar  orders  the  mat- 
ter of  authenticating  and  filing  the  bills  of 
exceptions  was  k^t  open  until  the  March 
term  of  the  court,  1906,  which  was  wholly 
without  any  authority  conferred  by  the  stat- 
ute. 

In  Va.  Devel.  Co.  v.  Rich  Patch  I.  Co.,  su- 
pra, it  is  shown  that  the  power  to  authen- 
ticate bills  of  exceptions  and  make  them  a 
part  of  the  record  in  the  trial  of  a  case  at 
law  in  which  a  writ  of  error  or  supersedeas 
lies  to  a  higher  court  is  of  statutory  orl.s^iu, 
and  that  by  the  terms  of  our  statute  then 
in  force  it  could  not  be  exercised  after  the 
end  of  the  term  at  which  the  final  Judg- 
ment was  rendered;  that,  in  order  to  give 
the  court  at  a  subsequent  term  authority  to 
add  to  the  record  by  signing  a  bill  of  excep- 
tion, some  control  must  be  reserved  by  the 
court  over  the  case,  as  by  failure  to  enter  a 
Judgment,  by  entering  a  motlq 
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trial  and  contlnalng  It  until  the  next  term, 
or  by  leave  reserred  to  sign  a  bill  of  ex- 
ception on  or  before  a  particular  day  of  the 
next  term,  and  the  presentation  of  tbe  bill 
of  exception  for  signature  in  accordance 
with  the  terms  of  the  leave  reserved.  In 
other  words,  the  statute  conferring  authority 
upon  the  trial  court  to  add  to  the  record  by 
signing  a  bill  of  exception  must  be  strictly 
observed;  the  signing  of  bills  of  exceptions 
so  as  to  make  them  part  of  the  record  being 
a  Judicial  act,  and  such  a  Judicial  act  as 
the  court  itself  was  powerless  at  common 
law  to  perform,  even  during  the  term  at 
which  tbe  Judgment  was  rendered,  or  at 
any  time. 

In  the  case  at  bar  the  statute  has  not  been 
observed.  Therefore,  though  with  regret, 
we  have  to  reach  the  conclusion  that  the 
bills  of  exceptions  copied  into  the  record  are 
not  properly  authenticated  and  cannot  be 
considered. 

It  Is,  perhaps,  well  to  call  attention  to  the 
fact  that  more  miscarriages,  In  the  effort  to 
bring  the  rulings  of  trial  courts  under  review 
In  this  court,  have  occurred  In  tbe  six  years 
since  the  amended  statute,  supra,  has  been 
In  force  than  In  all  the  years  prior  to  its 
passage.  And  why?  Simply  because  tbe  stat- 
ute has  not,  in  tbe  cases  where  the  miscar- 
riages have  occurred,  been  strictly  follow- 
ed, as  Is  absolutely  necessary  In  order  to 
confer  authority  upon  the  Judges  of  trial 
courts  to  sign  a  bill  of  exceptions  and  make 
It  a  part  of  the  record  after  the  adjourn- 
ment of  the  term  at  which  the  final  Judg- 
ment in  the  cause  Is  entered. 

Tbe  bills  of  exceptions  copied  Into  this 
record,  not  being  properly  authenticated,  for 
that  reason  cannot  be  considered,  and  there- 
fore, no  error  appearing  in  the  Judgment  of 
the  circuit  court.  It  has  to  be  affirmed. 


HART  et  al.  v.  DARTER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

12, 1907.) 
Wills  —  Equitt  —  JuBisDionon  —  Ooh- 

BTBTJCnON  OF  WiLLS. 

Testator  devised  all  his  lands  to  his  six 
livinf;  children,  snd  provided  that  "If  one  sells, 
sell  It  to  one  of  six,  and  if  one  dies  with  esue, 
its  part  shall  go  to  the  other  children."  Held, 
that  a  court  of  equity  was  without  jurisdiction 
of  a  bill  to  construe  such  clause  of  his  will, 
and  to  have  it  adjudged  that  the  words  "with 
esue"  meant  "without  Issue,"  and  determine 
whether  devisees  could  sell  to  persons  other 
than  devisees ;  devisees  under  such  clause  of  the 
will  obtaining  purely  legal  titles,  and  the  con- 
struction of  wills  not  being  of  itself  a  ground 
of  equity  jurisdiction,  but  only  an  incident  to 
the  court's  Jurisdiction  on  some  one  of  the  rec- 
ognized grounds  of  equity  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dde. 
vol.  49,  Wills,  {  1C66.] 

Appeal  from  Circuit  Court,  Scott  County. 

BUI  by  W.  H.  Hart  and  others  against 
M.  L.  Darter  and  others.  Decree  for  defend- 
ants, and  complainants  appeal.    Affirmed. 


Richmond  &  Bond,  for  appellants.  W.  S. 
Cox,  for  appellees. 

BUCHANAN,  J.  In  the  year  1882  the  wlU 
of  Eyre  Hart,  deceased,  was  admitted  to  pro- 
bate. The  object  of  this  suit,  which  was  in- 
stituted by  certain  of  the  devisees  under  the 
sixth  clause  of  the  will,  was  to  have  tbat 
clause,  which  is  as  follows,  construed: 

"I  will  all  my  lands  to  my  6  living  chil- 
dren, Elizabeth  Hobbs  has  received  her  full 
potion  of  all  I  possess,  my  living  children 
W.  H.  Hart,  B.  F.  Hart,  M.  Donibo,  M.  S. 
Darter,  J.  B.  Hellon,  Virginia  Hart,  and  if 
one  sells,  sell  it  to  one  of  six,  and  if  one  dies 
with  esue,  its  part  shall  go  to  the  otli»  dill- 
dren." 

The  trial  court,  upon  a  hearing '  of  tbe 
cause,  dismissed  the  bill  without  prejudice 
to  the  rights  of  any  party,  upon  tbe  ground 
that  the  case  was  not  in  such  a  condition  as 
to  permit  a  decision  of  tbe  matter  In  Issue. 

It  appears  from  the  record  tbat  the  devi- 
sees under  the  sixth  clause  of  the  will  par- 
titioned the  land  devised  them  and  took 
possession  of  their  respective  shares;  that 
all  the  devisees  are  living,  some  having  chil- 
dren and  others  none;  tbat  some  have  aliened 
their  Interest  In  the  land  devised  to  persons 
other  than  devisees.  Tbe  bill  alleges  that 
doubt  and  uncertainty  exist  as  to  tbe  exact 
rights  of  tbe  parties  In  tbe  land  devised,  : 
which  greatly  incumber  and  hamper  the  I 
complainants  In  dealing  with  their  Interest 
in  the  same,  and  tbat  the  complainants  are 
advised  tbat  it  is  necessary,  in  order  to  as- 
certain the  respective  interests  of  the  de- 
visees, to  have  tbe  will  Judicially  construed. 
The  prayer  for  relief  Is  that  tbe  court  will 
construe  the  sixth  clause  of  the  will  and  ad- 
Judge'  that  the  words  "with  esue"  therein  be 
held  to  mean  "without  Issue,"  and  determine 
whether  tbe  devisees  who  have  attempted  to 
alien  their  Interest  had  a  legal  right  to  sell 
to  persons  other  than  the  devisees  under  tkat 
clause,  to  determine  any  other  matter  deem- 
ed pertinent  by  the  court  or  required  by  any 
party  in  Interest,  and  for  general  relief. 

While  the  bill  prays  for  general  relief.  It 
Is  clear  from  Its  allegations  that  the  rait 
was  brought  solely  for  the  purpose  of  having 
the  sixth  clause  of  the  will  construed  by  the 
court,  and  that  no  case  Is  made  for  further 
relief.  The  first  question,  therefore,  to  be 
determined,  is  whether  or  not  a  court  of 
equity  has  Jurisdiction  of  the  case  made. 

The  courts  are  not  In  accord  as  to  the 
ground  of  tbe  Jurisdiction  of  a  court  of 
equity  to  Interpret  and  enforce  the  provi- 
sions of  a  will.  Some  hold  that  such  Juris- 
diction is  merely  an  Incident  to  Its  general 
Jurisdiction  over  trusts,  and  that  It  Will  not 
exercise  its  powers  to  construe  a  will  which 
only  deals  with  and  disposes  of  purely  legal 
estates  or  interests  In  land,  and  makes  no 
attempt  to  create  any  trust  relation  In  re- 
spect to  the  property  devised.    Others  hold 
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that  Us  Jurisdiction  arises  from  tbe  compli- 
cated character  of  the  prorisions  of  tbe  will, 
from  the  dlfflculty  of  understaadlng  their 
meaning;  and  from  the  doubt  ancf  uncertain- 
ty as  to  the  rights  of  the  parties  claiming 
imder  them.  Sec.  3  Pom.  Eq.  Jur.  U  1155 
to  1157,  and  cases  cited;  note  to  Crosson  v. 
Dwyer,  2  Am.  &  Eng.  Dec.  In  Eq.  087-690, 
and  cases  cited.  But  the  prevailing  doc- 
trine In  this  country  is  that.  In  order  to  give 
a  court  of  equity  jurisdiction  to  take  cogni- 
zance of  and  construe  or  interpret  a  will, 
there  must  be  an  actual  litigation  In  respect 
to  a  matter  which  Is  the  proper  subject  of 
jurisdiction  of  a  court  of  equity  as  distin- 
guished from  a  court  of  law. 

Pomeroy,  in  discussing  this  question,  says 
(section  115G)  that  "the  doctrine  which  seems 
to  be  t>oth  In  harmony  with  principle  and 
sustained  by  the  weight  of  authority  is  that 
tbe  special  jurisdiction  to  construe  wills  is 
simply  an  Incident  of  the  general  Jurisdic- 
tion over  trusts;  that  a  court  of  equity  will 
never  entertain  a  suit  brought  solely  for  the 
purpose  of  interpreting  the  provisions  of  a 
win,  without  any  further  relief,  and  will 
never  exercise  a  power  to  interpret  a  will 
which  only  deals  with  and  disposes  of  pure- 
ly legal  estates  or  interests,  and  which  malies 
no  attempt  to  create  any  trust  relations  with 
respect  to  the  property  donated." 

In  the  case  of  Chlpman  v.  Montgomery, 
63  N.  T.  221.  230,  It  is  said:  "The  rule  Is 
that  to  put  a  court  of  equity  in  motion  there 
must  be  an  actual  litigation  in  respect  to  mat- 
ters which  are  the  proper  subjects  of  the  ju- 
risdiction of  that  court,  as  distinguished  from 
a  court  of  law.  It  Is  by  reason  of  tbe  juris- 
diction of  courts  of  chancery  over  trusts  that 
courts  having  equitable  powers  as  an  incident 
to  that  Jurisdiction  take  cognizance  of  and 
pass  upon  the  interpretation  of  wills.  They 
do  not  take  Jurisdiction  of  actions  brought 
Kolely  for  the  construction  of  instruments  of 
that  character,  nor  when  only  legal  rights 
are  In  controvensy."    3  Pom.  Eq.  3ur.  8  1155. 

In  this  state,  as  in  England,  courts  of  equi- 
ty have  jurisdiction  over  the  administration 
and  settlement  of  decedents'  estates,  whether 
the  deceased  die  with  or  without  a  will, 
and  In  the  exercise  of  and  as  incident  to  that 
jurisdiction  they  construe  and  enforce  wills 
of  personal  property.  See  Pom.  Eq.  Jur.  § 
1155 ;  Adair  v.  Shaw,  1  Sch.  &  Lef.  243,  262: 
Nelson  t.  Comwell,  11  Grat  (Va.)  724.  737. 

The  English  courts  of  chancery,  under  their 
general  jurisdiction  over  trusts,  had  the 
power  to  construe  and  enforce  wills  of  real 
as  well  as  of  personal  property,  so  far  as 
tbey  create  or  their  disposition  involves  the 
creation  of  trusts;  but  "so  far,"  says  Pom- 
eroy. "as  a  will  of  real  property  bequeaths 
purely  legal  titles,  and  the  devisees  therein 
obtiin  purely  legal  titles  to  the  land  given, 
the  enforcement  thereof  belongs  to  the  courts 
of  law  by  means  of  the  action  of  ejectment, 
the  courts  of  law  having  full  power  to  con- 
strue and  Interpret  tbe  inatmment  and  to  de- 


termine the  rights  of  the  devisees.  There  Is 
no  necessity,  and  therefore  no  power,  of  re- 
sorting to  a  court  of  equity  in  order  to  ob- 
tain a  construction  of  such  wills."  Sectlou 
1166;  Bowers  v.  Smith,  10  Paige  (N.  Y,> 
193 ;  16  Cyc.  54-101. 

No  case  involving  the  precise  question  now 
under  consideration  has  been  before  this 
court;  but  in  the  case  of  Snyder  v.  Orand- 
staff,  96  Va.  482,  31  8.  B.  647,  70  Am.  St. 
Rep.  863,  it  was  treated  as  settled  law  by 
the  learned  circuit  judge  who  decided  tbe 
case,  and  whose  opinion  was  approved  and 
adopted  by  this  court,  that  the  construction 
or  Interpretation  of  wills  and  deeds  was  not 
of  Itself  a  ground  of  equity  jurisdiction,  but 
that  the  power  to  construe  such  writings  was 
simply  an  incident  to  the  court's  Jurisdic- 
tion over  a  case  on  some  one  of  tbe  recog- 
nized grounds  of  equity  Jurisdiction.  This 
view,  as  we  have  seen,  Is  in  accord  with  cor- 
rect principles,  is  sustained  by  tbe  weight 
of  authority,  and  should  be  adhered  to,  al- 
though perhaps  not  necessary  to  a  decision 
of  that  case. 

The  clause  of  tbe  will  which  this  suit  was 
brought  to  have  Interpreted,  whatever  tbe 
Interest  given  be.  It  Is  clear,  disposes  of  pure- 
ly legal  estates  or  Interests  and  makes  no 
attempt  to  create  any  trust  relation  In  re- 
spect to  the  land  devised.  There  being  no 
trust  relation  involved  in  the  devise,  and  no 
other  ground  of  equity  jurisdiction  shown, 
tbe  bill  was  properly  dismissed  by  the  cir- 
cuit court,  and  its  decree  must  be  affirmed. 


ISAAC  BBERLT  CO.  v  GIBSON  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
12.  1907.) 

1.  BiLts  AND  Notes— BOKA  Fide  PtJBOHASEB 
— Rights  Acquibed. 

A  maker  of  a  note,  who,  on  receiving  notice 
of  tbe  assignment  thereof,  promises  the  assignee 
to  pay  it  and  assures  him  that  it  is  all  right, 
cannot  by  any  transaction  with  tbe  payee  ren- 
der it  void  and  uncollectible  in  the  hands  of 
the   assignee. 

[Ed.  Note.— -For  cases  in  point,  see  Gent  Dig. 
vol.  7,  Bills  and  Notes,  t  767.] 

2.  Sahk. 

A  merchant  sold  bis  stock  In  bulk,  with- 
out complying  with  Va.  Code  1904,  i  2460a, 
prohibiting  a  merchant  from  selling  his  stock 
without  making  an  inventory  thereof  and  a 
schedule  of  his  creditors,  etc.  The  buyer  l)ought 
in  good  faith  and  in  ignorance  of  tbe  law.  He 
executed  notes  for  a  part  of  the  purchase  price. 
"The  merchant  assigned  them  to  a  creditor.  The 
buyer  assured  the  creditor  that  the  notes  were 
all  right  and  promised  to  pay  them  at  maturity. 
The  creditor,  on  the  faith  of  the  assurance,  took 
no  action  to  enforce  his  claim  against  the  mer- 
chant. The  buyer  thereafter  resold  the  stock 
to  the  merchant  Beld,  that  the  buyer  was  lia- 
ble on  the  notes,  for  to  permit  him  to  repudiate 
tbe  promise  would  operate  as  a  fraud  on  the 
creditor. 

[Ed.  Note.— For  cases  inj)oint,  see  <3ent  Dig. 
vol.  7,  Bills  and  Notes,  {  767.1 

Appeal    from    Circuit    Court,    Buchanan 
County. 
Suit  by  the  Isaac  £3)erly  Company  against 
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B.  6.  Glbaon  and  otbera.  From  a  decree 
granting  InsuflBcient  relief,  complainant  ap- 
peals.   Reversed  In  part,  and  remanded. 

Routb  &  Routb,  for  appellant  Finney  & 
Stlnson,  for  appellees. 

CARDWELL,  J.  It  appears  tbat  Paris 
Gbarles  was,  on  June  3, 1904,  and  prior  there- 
to, en'gaged  In  the  retail  mercantile  business, 
buying  bis  stock  from  wholesale  merchants 
in  the  usual  manner;  tbat  on  the  date  named 
be  sold  bis  stock  of  merchandise  in  bulk,  in- 
voicing at  $1,700.44,  to  B.  G.  Gibson;  tbat 
Charles  was  indebted  to  the  Isaac  Eberly 
Gorapany,  complainant  in  tbe  court  below  and 
appellant  here,  a  wholesale  company,  in  tbe 
sum  of  $995.35  for  goods  sold  bim;  that 
Charles  was  Indebted  to  other  merchants  in 
various  sums  for  goods  equal  in  value  to  the 
stock  sold  to  Gibson;  that  tbe  sale  to  Gib- 
son was  not  in  the  ordinary  course  of  trade, 
but  with  tbe  intent  on  the  part  of  Charles 
to  quit  the  mercantile  business;  tbat  Charles 
and  Gibson  made  no  inventory  of  tbe  goods 
at  the  time  of  the  sale,  as  required  by  tbe 
statute  (now  section  24e0a,  Va.  Code  1904), 
nor  complied  with  any  of  the  otber  provisions 
of  the  statute;  that  Gibson  paid  Charles  on 
tbe  stock  of  goods  tbat  day  taken  possession 
of  by  Gibson  $400  in  cash,  two  mules  at  the 
value  of  $400,  and  executed  notes  for  the 
balance  of  tbe  purchase  money  to  Charles, 
two  of  which  notes  (one  for  $300,  due  8 
months  after  date,  June  3,  1904,  with  Interest 
from  date,  and  another  for  $300,  bearing  tbe 
same  date,  due  12  months  after  date,  with  In- 
terest from  date)  were  on  July  14,  1904,  duly 
assigned  by  Charles  to  appellant  for  a  valua- 
ble consideration,  and  when  collected  were  to 
go  as  a  credit  on  tbe  debt  of  Charles  to  appel- 
lant, above  mentioned;  tbat  after  the  assign- 
ment of  these  notes,  and  on  tbe  same  day, 
Gibson  was  notified  by  appellant  of  tbe  as- 
signment, and  he  assured  appellant  tbat  tbe 
notes  were  all  right  and  promised  tbat  be 
would  pay  them  at  maturity,  even  going  to 
the  extent  of  saying  tbat  be  would  pay  them 
l)efore  maturity  If  a  discount  would  be  al- 
lowed upon  them,  but  refused  to  give  any 
security  for  their  payment  At  this  interview 
between  appellant's  agent  and  Gibson,  the 
latter's  attention  was  called  to  tbe  statute 
above  referred  to,  which  provides  that  it 
shall  be  unlawful  for  any  merchant  buying 
and  selling  mercbandlFie,  while  he  is  indebted 
to  any  person,  to  sell  his  entire  stock  of  mer- 
chandise In  bulk,  or  to  sell  tbe  major  portion 
tborcof  otherwise  than  in  the  ordinary  course 
of  trade,  in  tbe  regular  and  usual  prosecu- 
tion of  tbe  seller's  business,  etc.,  and  that  if 
the  terms  of  tbe  statute  prescribing  in  what 
manner  and  under  what  condltons  a  mer- 
chant engaged  In  buying  and  sellin.:;  merchan- 
dise may  sell  his  entire  stock  in  bulk,  or  the 
major  portion  thereof  otherwise  than  In  tbe 
ordinary  course  of  business,  etc.,  were  not 
complied  with,  tbe  sale  would  prima  facie  be 


presumed   to   be   void   and    fraodnlent  as 

against  the  creditors  of  such  seller,  and  tti<! 
merchandise,  or  sncb  other  part  thereof  as 
might  be  found  in  the  bands  of  the  purchaser, 
should  be  liable  to  tbe  creditors  of  the  seller. 
and  in  the  event  tbat  the  same,  or  any  part 
tbereof,  be  withdrawn  by  the  purchaser,  then 
tlie  purchaser  blmself  should  be  liable  to  the 
creditors  of  sacb  seller  for  tbe  merchandise 
so  received  by  him  and  thus  wlthdrawiL  Up- 
on obtaining  this  Information  from  appel- 
lant's agent  Gibson  declared  that  he  did  not 
know  of  tbe  statute,  and  that  be  was  sorry 
that  he  did  not  know  of  it  sooner,  as  he  bad 
paid  off  one  of  tbe  notes  executed  by  him  to 
Charles;  tbe  note  so  paid  aS  being  held  by  an 
a^lgnee  of  Charles  other  than  appellant  or 
Charles  himself.  On  the  following  day, 
namely,  tbe  15th  of  June,  1904.  Gibson  exe- 
cuted, delivered,  and  had  recorded  in  the 
clerk's  office  of  Buchanan  county  a  deed  to 
his  wife,  conveying  to  her,  in  consideration  of 
$800,  said  to  have  been  in  hand  paid,  a  tract 
of  land  situated  in  tbat  county,  containing 
203  acres;  and  on  July  30,  1904,  notwith- 
standing declarations  on  bis  part  to  the  agent 
of  appellant  that  he  still  had  tbe  stock  of 
goods  in  question  in  possession  and  intended 
to  hold  on  to  them,  be  made  a  pretended  re- 
sale of  what  remained  back  to  Charles,  with- 
out any  pretense  of  complying  with  the  pro- 
visions of  tbe  statute,  supra;  whereupon 
Charles,  on  tbe  same  date,  executed  to  one  C. 
W.  McCoy,  trustee,  a  deed  of  trust  on  this 
stock  of  goods  to  secure  to  tbe  creditors  of 
Charles,  otber  than  appellant,  the  one  $1,100 
and  the  other  $466.  It  further  appears  that 
from  the  time  Gibson  obtained  this  stock  of 
goods  from  Charles,  on  tbe  3d  day  of  June, 
1904,  to  tbe  date  of  his  pretended  resale  of 
tbe  same  to  Charles,  on  July  30,  1904,  he  had 
sold  of  the  goods  tbe  amount  of  $235.77,  so 
that  tbe  invoice  price  of  the  goods  at  tbe  pre- 
tended resale  to  Charles  was  $1,464.67. 

At  tbe  second  August  rules,  1904,  appel- 
lant filed  its  original  bill  in  this  cause  (which 
is  the  only  bill  copied  In  this  record),  setting 
out  tbe  foregoing  facts,  and  relying  upon 
them  as  showing  that  the  deed  from  Gibson 
to  bis  wife,  as  well  as  the  pretended  resale 
of  tbe  stock  of  goods  by  Gibson  to  Charles, 
were  fraudulent  transactions,  made  and  bad 
for  the  purpose  of  defrauding  the  creditors  of 
Charles,  especially  appellant,  and  charging 
tbat  Gibson  was  liable  to  appellant  not  only 
for  the  $235.77  realized  by  him  from  the  sale 
of  a  part  of  tbe  goods  while  In  bis  posses- 
sion, but  for  the  two  notes  of  $300  eacb, 
above  mentioned,  and  that  appellant  was  en- 
titled to  a  lien  therefor  upon  the  tract  of 
land  which  Gibson  bad  fraudulently  convey- 
ed to  bis  wife. 

Upon  the  hearing  of  the  cause  upon  the 
bill,  the  answer  of  Gibson,  and  depositions  of 
witnesses,  the  circuit  court  held  that  appel- 
lant was  not  entitled  to  recover  of  Oib.«oa 
the  amount  of  the  two  notes  of  $300  eacti,  ex« 
ecuted  by  Gibson  to  Charles  and  by  tbe  latter 
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assigned  to  appellant  and  sued  on,  biit  that 
Gibson  was  liable  to  the  creditors  of  Charles 
for  the  difference  between  the  amonnt  of 
the  goods  turned  over  to  him  by  Charles  and 
the  amount  of  the  goods  returned  to  Charles 
by  Gibson,  namely,  the  difference  between 
$1,700.44  and  11,464.67,  and  Interest  thereon, 
and  that  the  same  should  he  paid  to  appel- 
lant, the  first  and  only  creditor  attacking 
that  transaction;  and  It  was  adjudged,  or- 
dered, and  decreed  that  appellant  recover 
of  Gibson  the  sum  of  |235.77,  with  interest 
thereon  from  the  30th  day  of  July,  1904,  until 
paid,  and  costs  of  its  suit,  and  that  as  to  this 
recovery  the  deed  executed  on  the  13th  day  of 
July,  1904,  by  Gibson  to  his  wife,  Cordelia 
Gibson,  conveying  certain  lands  therein  de- 
scribed, was  not  made  for  consideration  deem- 
ed valuable  in  law,  but  was  made  with  In- 
tent to  hinder,  delay,  and  defraud  appellant, 
as  a  creditor  of  B.  G.  Gibson,  and  therefore 
was  fraudulent  and  void  as  to  its  debt  against 
Gibson,  and  that  this  decree  be  a  lien  upon 
the  lands  In  question,  to  be  enforced  by  prop- 
er decree  to  be  thereafter  entered  In  the 
cause. 

From  this  decree  the  appeal  under  con- 
.  sideratlon  Is  taken,  and  we  are  asked  to  re- 
verse it  only  In  so  far  as  It  holds  that  the 
two  notes  executed  by  Gibson  to  Charles  for 
$300  each,  and  assigned  by  the  latter  to  ap- 
pellant, are  void  and  uncollectible  because  of 
failure  of  the  consideration  for  which  they 
were  executed;  the  effect  of  the  decree  be- 
ing that,  the  sale  of  the  stock  of  goods  from 
CharleB  to  Gibson  having  been  made  without 
a  compliance  with  the  provisions  of  the  stat- 
ute, snpra,  the  transaction  was  void,  and 
therefore  the  consideration  for  which  the 
notes  in  qaestlon  were  executed  failed. 

Besides  the  fact,  already  mentioned,  that 
after  the  assignment  of  these  notes  <to  appel- 
lant Gibson  not  only  recognized  them  as  valid 
obligations  which  he  was  bound  in  law  to 
meet,  but  expressly  promised  appellant  that 
be  would  pay  the  notes,  the  statute  does  not 
declare  that  the  sale  of  the  goods  was  fraud- 
ulent and  void  as  to  Gibson,  the  buyer,  but 
only  that  the  sale  was  prima  facie  presumed 
to  t>e  fraudulent  and  void  as  to  the  creditors 
of  the  seller,  and,  further,  that  the  merchan- 
dise in  the  hands  of  the  purchaser,  or  any 
part  thereof,  If  it  be  found  in  his  hands, 
should  be  liable  to  such  creditors,  and  in 
the  event  tliat  the  same  or  any  part  thereof 
be  withdrawn  by  the  purchaser  then  the  pur- 
chaser himself  personally  shall  also  be  liable 
to  said  creditors  of  such  seller  to  the  extent 
of  the  merchandise  so  received  by  him  and 
thus  withdrawn. 

The  contention  of  appellant  is  that  after 
notice  to  appellee,  Gibson,  of  the  assignment 
of  the  notes  to  appellant,  Gibson  and  Charles 
could  by  no  subsequent  transaction  invalidate 
the  notes  in  the  hands  of  the  assignee ;  and 
this  cententlon  is  clearly  sound.  The  notes 
In  the  hands  of  appellant  were  only  subject  to 
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any  equities  between  Charles  and  Gibson 
prior  to  notice  of  the  assignment,  and  it  is 
not  pretended  by  Gibson  or  any  one  else  that 
any  such  equity  existed  at  the  time  of  the 
assignment  and  notice  to  him  on  July  14, 
1904 ;  and,  bad  there  been,  his  express  prom- 
ise to  pay  and  assurances  to  the  representa- 
tive of  appellant  that  the  notes  were  all  right 
would  have  destroyed  even  such  prior  equi- 
ties, much  more  any  arising  after  notice  of 
the  assignment  This  principle  is  rightly 
carried  in  such  a  case  so  far  as  to  work 
an  estoppel  against  the  debtor  and  the  as- 
signor. The  express  promise  of  Gibson  to 
appellant  to  pay  these  notes,  and  his  as- 
surances that  they  were  all  right,  meant,  of 
course,  that  he  had  no  prior  equities  to  set 
up 'against  them,  and  concluded  him  as  to 
any  right  by  a  transaction  with  Charles  to 
render  the  notes  void  and  uncollectible.  Had 
he  not  attempted  to  do  this,  as  be  gave  as- 
surances that  he  would  not  do,  the  goods 
would  have  remained  in  his  possession  and 
l>een  liable  to  appellant  for  the  payment  and 
satisfaction  of  the  notes  in  question,  by  vir- 
tue of  section  24G0a  of  the  Code  of  1004,  re- 
lied on  by  the  circuit  court  as  giving  appel- 
lant a  lien  upon  the  money  received  by  Gib- 
son from  a  sale  of  a  part  of  the  goods  while 
they  were  in  bis  possession. 

According  to  the  answer  of  Gibson  there 
was  no  fraud  or  dishonesty  in  his  purchase 
of  the  stock  of  goods  In  question  from 
Charles,  and  hence  it  was  an  innocent  and 
valid  purchase.  Therefore  the  prima  facie 
fraud  was  eliminated,  and  Gibson  was  the 
owner  of  the  goods  free  from  any  consequen- 
ces and  results  imposed  by  tlie  statute,  snpra, 
under  no  obligations  to  the  creditors  of 
Charles,  and  was  clothed  with  the  right  to 
hold  the  goods  by  payment,  either  directly 
to  Charles  or  to  his  assignee,  of  the  Invoice 
price  thereof  evidenced  by  the  notes  he  had 
given,  so  that  the  notes  were  for  a  legal  and 
valid  consideration,  and  Gibson  could  not  by 
his  own  act  relieve  himself  of  the  express 
promise  to  pay  them  to  appellant. 

In  Stebbins  v.  Bruce,  80  Va.  389,  while  it 
is  held  to  be  settled  law  in  this  state  that  the 
assignee  of  nonnegotlable  paper  stands  in 
the  shoes  of  his  assignor  and  takes  subject  to 
all  defenses  of  the  debtor  against  the  assignor 
existing  before  notice  of  assignment,  it  is 
further  held  that  where,  after  notice  of  as- 
signment, the  debtor  expressly  or  impliedly 
promises  to  pay  the  debt,  he  is  estopped  from 
setting  up  any  defense  he  bad  against  the 
assignor.  The  opinion  in  that  case  recognizes 
the  correctness  of  the  statement  of  the  law 
in  the  authorities  cited,  to  the  effect  that 
while  no  acknowledgment  made  after  an  as- 
signment win  prevent  the  debtor  from  prov- 
ing, if  he  can,  any  equity  against  the  assign- 
or before  he  had  notice  of  the  assignment,  he 
will  be  estopped  from  setting  up  any  equity 
or  defense,  however  well  founded  originally, 
if  by  his  assurance  made  beforehand  he  lias 
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Induced  the  assignee  to  acquire  tbe  debt, 
and  that  the  assignee  in  general  only  bolda 
an  eqaitabie  interest  in  tbe  assigned  instm- 
ment  This  statement  of  tbe  law  la  declared 
to  be  subject  to  tbe  qualification  that  where, 
after  notice  of  the  assignment,  the  debtor  ex- 
pressly or  impliedly  promises  the  assignee 
to  pay  the  debt,  he  will  be  concluded  there- 
by, if  the  retraction  of  such  promise  would 
operate  as  a  fraud  upon  the  assignee.  "In 
this  and  other  Uke  cases,"  says  tbe  opinion, 
"where  tbe  assignee  has  been  influenced  to 
act,  or  to  refrain  from  taking  action,  by  tbe 
representations  of  the  debtor,  to  permit  the 
latter  to  repudiate  those  representations  to 
tbe  Injury  of  the  former  would  be  contrary 
no  less  to  the  well-settled  rule  of  tbe  common 
law  than  to  the  plainest  principles  of  natural 
Justice.  And  the  same  principle  prevails 
In  equity." 

This  qualification  of  the  rule  of  law  in 
that  case  applies  with  full  force  to  tbe  case 
at  bar,  for  it  plainly  appears  from  the  facts 
already  stated  that  the  effort  on  the  part  of 
appellee,  Gibson,  to  retract  bis  promise  to 
appellant  to  pay  the  two  notes  in  question, 
operated  as  a  fraud  upon  tbe  appellant  Be- 
lying upon  the  promises  and  assurances  given 
by  Gibson  that  the  notes  were  all  right  and 
that  he  would  pay  them,  appellant  took  no 
action  to  enforce  its  indebtedness  against 
Charles,  and  without  any  notice  whatever  to 
appellant  Gibson  permitted  the  stock  of  goods 
to  be  withdrawn  by  Charles,  so  that  the 
latter  could  and  did  put  them  beyond  tbe 
reach  of  appellant  by  conveying  title  there- 
to and  transferring  the  possession  thereof 
to  a  trustee  for  tbe  benefit  of  the  creditors  of 
Charles  other  than  appellant 

Ignorance  of  tbe  law  could  not  avail  Gib- 
son, and  to  permit  blm,  under  the  facts  and 
circumstances  appearing  in  the  record,  to  re- 
tract his  assurances  to  appellant  with  refer- 
ence to  the  two  notes  in  question,  or  to  re- 
pudiate bis  express  promise  to  pay  them, 
would  operate,  in  our  opinion,  as  a  fraud 
upon  the  rights  of  appellant,  and  be,  not 
only  contrary  to  the  established  law,  but  to 
tbe  "plainest  principles  of  natural  Justice." 
Stebbins  v.  Bruce,  supra ;  2  Mtn.  Inst  326 ;  1 
Greenleaf  on  Ev.  (15tb  Ed.)  i  207;  2  Pom.  Eq. 
(3d  Ed.)  S  812. 

For  these  reasons  we  are  of  opinion  that 
the  decree  of  the  circuit  court,  in  so  far  as 
it  holds  that  tbe  appellant  is  not  entitled  to 
recover  of  tbe  appellee,  B.  G.  Gibson,  tbe  two 
notes,  of  $300  each,  executed  by  Gibson  to 
Paris  Charles  and  by  tbe  latter  assigned  to 
appellant,  is  erroneous;  and  we  are  further 
of  opinion  that  appellant  is  entitled  to  a  lien 
on  the  tract  of  land  conveyed  by  Gibson  to 
bis  wife  by  deed  of  July  16,  1904,  for  the 
amount  of  said  notes,  with  Interest  thereon 
from  their  maturity,  as  well  as  tbe  lien  for 
tbe  sum  of  $235.77,  with  interest  thereon 
from  the  30th  day  of  July,  1904,  until  paid, 
with  the  costs  of  this  suit,  as  decreed  by  the 
circuit  court    Therefore  the  said  decree,  to 


the  extent  that  it  denies'  appellant  tbe  right 
to  recover  of  Gibson  the  amount  of  said  notes 
and  a  lien  upon  said  land  as  security  for 
their  payment,  will  be  reversed  and  annulled, 
and  the  cause  remanded  to  the  circuit  court 
to  be  further  proceeded  with  in  accordance 
with  this  opinion. 
Beveraed  In  part 


BARNES  V.  TIDBWATBB  BY.  CO. 

(Supreme  Court  ot  Appeals  of  Virginia.    Sept 

12,1907.) 

1.  Eminent      Domain  —  DirrEBMiNATioii     or 
Ompenbation— Judicial  Bkvibw. 

Tbe  determination  of  commissioners  ap- 
pointed to  ascertain  the  compensation  for  land 
sought  to  be  taken  in  proceedinfrs  to  condemn 
land  and  to  award  damages  to  property  not  tak- 
en will  not  be  disturbed,  anlesa  the  award  is 
clearly  excessive  or  inadequate. 

[Bid.  Mote.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  f  685.] 

2.  Same.  ' 

In  proceedings  by  a  railway  company  to 
condemn  land,  the  commissioners,  after  viewing 
the  premises  and  hearing  the  testimony,  decided 
that  a  tract  not  taken  would  not  be  injured.  On 
the  hearing  of  the  ezceptioos  to  ttie  report  the 
owner  showed  by  eight  witnesses  that  the  com- 
missioners erred  in  not  giving  damages,  and  the 
company  showed  by  six  witnesses  that  the  prop- 
erty would  not  be  damaged.  There  was  no 
showing  of  prejudice  or  corruption  on  the  part 
of  the  commissioners.  Beld,  that  the  court 
properly  confirmed  the  report  of  the  commis- 
sionera 

Error  to .  Corporation  Court  of  Roanoke. 

Proceedings  by  the  Tidewater  Railway 
Company  to  condemn  land  owned  by  H.  C. 
Barnes.  There  was  a  Judgment  confirming 
tbe  report  of  the  commissioners  appointed 
to  award  the  compensation  and  damages,  and 
U.  O.  Barnes  brings  error.    Affirmed. 

Bobertson  &  Wingfleld,  for  plaintiff  In  er- 
ror. Bobertson,  Hall  &  Woods,  for  d^end- 
ant  in  error. 

HABBISON,  J.  This  proceeding  was  insti- 
tuted by  tbe  Tidewater  Railway  Company 
for  tbe  purpose  of  condemning  and  acquir- 
ing title  to  a  portion  of  certain  land  owned 
by  H.  C.  Barnes,  tbe  plaintiff  In  error. 

It  appears  that  tbe  plaintiff  in  error  owned 
two  parcels  of  land,  one  located  on  the  south 
side  of  Ferdinand  avenue.  In  the  city  of 
Roanoke,  through  which  the  railroad  passes, 
and  tbe  other  on  tbe  north  side  of  the  same 
avenue,  no  part  of  which  is  taken  for  rail- 
road purposes.  Commiasloners  were  appoint- 
ed by  tbe  court  to  ascertain  a  Just  compensa- 
tion for  tbe  land  taken,  and  to  award  tbe 
damages  to  tbe  adjacent  or  other  property  of 
tbe  defendant,  Barnes,  or  to  the  property  of 
any  other  person,  beyond  the  peculiar  bene- 
fits that  would  accrue  to  such  properties,  re- 
spectively, from  tbe  construction  and  opera- 
tion of  the  works  oif  tbe  railroad  company. 

The  commissioners  found  the  aggregate  of 
land  taken  to  be  8.S1  acres,  more  or  less,  and 
assessed  the  compensation^  therefor  lat  |1,250. 
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They  further  ascertained  that  the  damages 
to  the  adjacent  and  other  property  of  the 
plaintiff  In  error,  by  reason  of  the  construc- 
tion and  operation  of  the  works  of  the  com- 
pany, beyond  the  peculiar  benefits  that  would 
accrue  to  such  properties,  respectively,  was 
12,650,  making  an  aggregate  finding  for  land 
and  damages  In  favor  of  H.  C.  Barnes  of 
13,900.  They  further  found  and  reported 
(hat  no  damage  was  done  to  the  property  of 
any  person  other  than  the  plaintiff  In  error. 

This  r^wrt  was  excepted  to  by  the  plain- 
tiff In  error,  upon  the  ground  that  the  com- 
pensation and  damages  awarded  were  Inade- 
quate, and  because  no  damage  was  allowed 
for  tbe  property  on  the  north  side  of  Ferdi- 
nand avenue;  The  commissioners  made  no 
separate  finding  as  to  the  property  on  the 
north  side  of  Ferdinand  avenue;  but  the 
testimony  taken  in  tbe  case  shows  that  upon 
due  consideration  thereof  they  reached  the 
concludon  that  fhe  land  on  the  north  side 
of  the  avenue  would  not  be  damaged  by  the 
construction  and  operation  of  the  railroad. 
It  was  agreed  at  the  hearing  that  the  $3,000 
nwarded  by  the  commissioners  should  be  ac- 
cepted in  full  satisfaction  of  all  compensa- 
tion and  damage  to  which  the  plaintiff  In 
error  was  entitled,  except  that  which  It  was 
contended  would  be  sustained  by  tbe  land  on 
the  north  side  of  the  avenue  from  the  con- 
struction and  operation  of  the  railroad,  as  to 
which  the  commissioners  concluded  no  dam- 
age accrued. 

On  the  hearing  of  the  exception,  which  was 
t>nder  the  agreement  limited  In  the  manner 
already  indicated,  botb  parties  introduced 
evidence  on  the  question  as  to  whether  or 
not  the  property  on  the  north  side  of  Fer- 
dinand avenue  would  be  depreciated  In  value 
by  the  construction  and  operation  of  tbe  rail- 
road. After  hearing  the  evidence  the  court 
entered  the  Judgment  complained  of,  overrul- 
ing tbe  exception  of  the  plaintiff  In  error, 
and  confirming  tbe  report  of  tbe  commis- 
sioners. 

The  only  error  assigned  by  the  petitioner 
Is  that  tbe  report  of  the  commissioners 
should  have  been  set  aside  because  It  allowed 
no  damages  for  tbe  land  on  the  north  side 
of  Ferdinand  avenue,  no  part  of  which  was 
taken.  In  support  of  this  assignment  tbe 
plaintiff  in  error  discusses  the  act  concerning 
the  exercise  of  the  power  of  eminent  domain, 
tbe  damages  thereby  contemplated  for  Injury 
done  to  land  lying  adjacent  to  that  taken  by 
the  construction  and  operation  of  a  railroa>?, 
and  elaborately  considers  the  elements  of  in- 
jury that  should  be  regarded  In  such  a  case; 
It  being  Insisted  that  the  evidence  before  tbe 
commissioners  and  before  the  court  shows 
that  tbe  land  on  the  north  side  of  tbe  aven- 
ue will  be  injuriously  affected  by  the  opera- 
tion and  construction  of  the  proposed  rail- 
road. 

In  disposing  of  this  case  It  Is  unnecessary 
for  us  to  follow  the  consideration  and  dis- 
cnaslon  given  by  counsel  for  plaintiff  In  er- 


ror to  tbe  "eminent  domain  act";  for.  If  his 
view  as  to  the  proper  construction  of  the 
statute  be  sound  (as  to  which  we  express  no 
opinion),  it  could  not  affect  tbe  result  in  tbis 
case,  there  being  nothing  in  tbe  record  to 
show  that  there  has  been  any  failure  on  the 
part  of  the  court  or  the  commissioners  to 
consider  all  the  elements  of  injury  which  It 
Is  Insisted  should  be  considered.  Tbe  court 
was  not  asked  to  instruct  the  commissioners 
as  to  the  elements  of  injury  they  should  con- 
sider, nor  does  any  issue  touching  that  mat- 
ter appear  of  record  to  have  been  presented 
In  any  other  form.  The  order  appointing  the 
commissioners  follows,  substantially,  tbe 
language  of  the  statute,  and  explicitly  di- 
rects that  they  go  upon  the  premises  and 
view  tbe  land  or  other  property,  or  such  in- 
terest or  estate  therein,  wanted  by  the  rail- 
road for  its  purposes,  and,  after  viewing  the 
same  and  bearing  such  proper  evidence  as 
either  party  may  offer,  ascertain  a  Just  com- 
pensation therefor,  and  award  tbe  damages, 
If  any,  resulting  to  the  adjacent  or  otber 
property  of  the  defendant,  or  the  property 
of  any  other  person,  beyond  the  peculiar  ben- 
efits that  will  accrue  to  such  properties,  re- 
spectively, from  the  construction  and  opera- 
tion of  the  works  of  said  company.  The 
report  of  the  commissioners  also  follows  the 
language  of  the  statute,  and  shows  that, 
after  ascertaining  a  Just  compensation  for 
tbe  land  taken,  they  estimated  the  damages 
resulting  to  the  adjacent  and  otber  property 
of  tbe  owner,  by  reason  of  the  construction 
and  operation  of  the  railroad,  beyond  the  pe- 
culiar benefits,  etc.;  and  the  evidence  shows 
that  tbe  commissioners  duly  considered  the 
land  north  of  Ferdinand  avenue,  viewed  the 
premises,  and,  after  bearing  tbe  testimony  of 
witnesses  Introduced  by  the  parties,  reached 
the  conclusion  that  the  land  north  of  Ferdi- 
nand avenue  was  not  injured  by  the  con- 
struction and  operation  of  the  railroad. 

The  sole  question  presented  for  our  de- 
termination Is  whether  or  not  the  lower  court 
erred  In  overruling  the  exception  taken  to  the 
conclusion  and  finding  of  tbe  commissioners 
and  in  confirming  their  report 

The  doctrine  Is  well  established  that  the 
findings'  of  a  commission  in  a  case  like  this 
are  entitled  to  great  weight,  and  are  not  to 
be  disturbed  by  the  courts,  except  in  instan- 
ces where  excessive  or  Inadequate  estimates 
on  their  part  Is  shown  by  very  clear  evidence. 
For  error  of  judgment  of  the  commissioners 
In  arriving  at  the  amount  of  damages,  if  any, 
there  can  be  no  correction,  especially  where 
the  evidence  Is  conflicting,  unless  the  dam- 
ages allowed  are  so  excessive  or  inadequate 
as  to  show  prejudice  or  corruption. 

As  said  by  Judge  Keith,  in  Railroad  Co.  v. 
Chamblln,  100  Va.  401,  406,  41  S.  E.  750, 
752:  "The  best  that  can  be  done  Is  to  ap- 
point capable  and  upright  commissioners  to 
go  upon  tbe  land,  examine  It,  hear  testimony, 
and  consider  all  tbe  facts  and  circumstances 
surrounding  tbe  situation  and  likely  to  en- 
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ter  into  the  valne  of  the  subject,  and  thus 
ascertain  what  is  the  value  of  the  land  to 
be  taken,  and  the  effect  of  such  taking  upon 
the  residue  of  the  tract"  Granford  Paving 
Oo.  V.  Baum,  97  Va.  501.  24  8.  B.  906;  R. 
&  P.  R.  Co.  V.  Seaboard,  etc.,  Co.,  103  Va. 
899,  49  S.  B.  612 ;  Tidewater  Ry.  Co.  v.  Cow- 
an, 106  Va.  817.  56  S.  E.  819,  1  Va.  App.  177; 
Shoemaker  v.  United  States,  147  U.  S.  282, 
13  Sup.  Ct  361,  37  L.  Ed.  170. 

In  the  case  last  cited  the  court,  at  page 
306  of  147  U.  8..  page  393  of  13  Sup.  Ct.,  37 
Ii.  Ed.  170,  says:  "The  rule  on  this  subject 
is  so  well  settled  tliat  we  shall  content  our- 
selves with  repeating  an  apt  quotation  from 
Mills  on  Eminent  Domain,  246,  made  In  the 
opinion  of  the  court  below:  'An  appellate 
court  will  not  Interfere  with  the  report  of 
commissioners  to  correct  the  amount  of  dam- 
ages, except  In  cases  of  gross  error,  showing 
prejudice  or  corruption.  The  commissioners 
hear  the  evidence  and  frequently  make  their 
principal  evidence  out  of  a  view  of  the  prem- 
ises, and  this  evidence  cannot  be  carried  up, 
so  as  to  correct  the  report  as  being  against 
the  weight  of  evidence.  Hence  for  an  error 
In  the  Judgment  of  commissioners  In  arriving 
at  the  amount  of  damages  there  can  be  no 
correction,  especially  where  the  evidence  Is 
conflicting.  Commissioners  are  not  bound  by 
the  opinlcHis  of  experts  or  by  the  apparent 
weight  of  evldoice,  but  may  give  their  own 
conclusiona' " 

In  the  case  at  bar  there  is  no  suggestion  of 
prejudice  or  corruption  on  the  part  of  the 
commissioners.  It  appears  that,  after  view- 
ing the  premises  and  hearing  the  testimony 
of  the  witnesses  introduood  l)y  the  parties, 
the  commissioners  reached  the  conclusion  that 
the  adjacent  or  other  land  of  plaintiff  in 
error,  lying  on  the  north  side  of  Ferdinand 
avenue,  would  suffer  no  Injury  from  the  con- 
struction and  operation  of  the  railroad,  and 
therefore  no  damage  was  reported  on  that 
account  It  further  appears  that  upon  tlie 
hearing  of  the  exception  taken  to  the  re- 
port of  the  commissioners  the  evidence  was 
very  conflicting;  the  plaintiff  in  error  In- 
troducing eight  witnesses,  who  testifled  that 
the  commission  committed  error  In  arriv- 
ing at  the  conclusion  that  the  property  In 
question  would  not  be  damaged,  and  the  de- 
fendant in  error  six  witnesses,  who  sustain 
the  judgment  of  the  commissioners  by  tes- 
tifying that  in  their  opinion  the  property 
would  not  be  damaged.  After  hearing  this 
evidence  the  learned  Judge  of  the  lower  court, 
who  had  the  opportunity  of  seeing  the  wit- 
nesses and  of  observing  their  miti-v^r  of  tes- 
tifying, was  of  opinion  that  the  e.\i:eption  to 
the  commissioners'  report  should  be  over- 
ruled. 

Upon  well-settled  principles  the  lower  court 
could  not,  under  the  circumstances  of  this 
case,  have  done  otherwise  than  overrule  the 
exception  to  the  report;  and  its  Judgment 
must  be  afllrmed. 


ROGERSON  et  al.  v.  LEGGETT. 

(Supreme  Court  of  North  Carolina.    Sept.  11, 

1907.) 

1.  Dismissal  and  Nonsuit— Failttrk  to  Scb 
Out  Summoks. 

Where  defendant  dies  after  being  served 
with  summons,  the  case,  as  to  subsequent  serv- 
ice of  summons,  ii  not  within  Revisal  1905,  {{ 
437,  438,  providing  that,  when  defendant  is  not 
served  with  aummona  within  the  time  the  sunt- 
mona  is  returnable,  plaintiff  may  sue  out  an 
alias  or  pluries  summons,  returnable  in  the  same 
manner  as  the  original  summons,  and  a  failure 
to  keep  up  the  chain  of  summons  issued  a^inst 
a  party,  but  not  served,  bv  means  of  an  abas  or 
pluries  summons,  is  a  discontinuance;  but  is 
within  sections  415,  417,  providing  that  no  ac- 
tion shall  abate  by  death  of  a  party,  but  the 
court,  on  motion  at  any  dme  within  a  year 
thereafter,  or  afterwards  on  a  supplemental  com- 
plaint may  allow  the  action  to  be  continued  by 
or  against  his  representative,  and,  when  the  sug- 
gestion of  the  death  of  a  party  has  lieen  made 
before  a  clerk,  It  shall  be  his  duty  to  issue  a 
summons  to  the  party  succeeding  to  the  rights 
or  liabilities  of  the  decedent, 

2.  Payment  —  Pbima  Facie  Evidknck  — Rk- 
ciTAL  IN  Deed. 

The  attorney  in  fact  being  authorized  by 
his  power  to  dp?d  land  and  to  receive  payment, 
his  deed  acknowledging  payment  is  at  least 
prima  facie  evidence  of  payment 

lEi.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Payment  {  228.] 

3.  Pbinoipal  and  Agent— Acting  in  Pbin- 
oifat/b  Namk  —  NEOESsrrT  —  Execution  or 
Deed. 

It  is  a  good  equitable  defense  to  an  action 
for  land  that  defendant  bought  it  of  one  having 
a  power  of  attorney  to  seil  and  convey  it  ana 
paid  him  therefor,  recorded  his  deed  and  entered 
and  remained  in  possession  thereunder,  though 
the  deed  was  executed  in  the  name  of  the  attor- 
ney, as  attorney,  instead  of  in  the  name  of  the 
prmcipal,  by  the  agent  as  attorney. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  I  433.] 

Appeal  from  Superior  Court,  Beanfort 
County;   W.  R.  Allen,  Judge. 

Action  by  G.  C.  Rogerson  and  others 
against  Council  Leggett.  Judgment  for  de- 
fendant   Plaintiffs  appeal.    AflSnned. 

The  title  to  the  land  in  controversy  was  on 
and  prior  to  August  12,  1856,  in  Patsy  Dud- 
ley, for  life,  remainder  to  J.  C.  Kogerson  ami 
W.  O.  Rogerson.  On  said  day  J.  C.  Rogerson 
executed  to  Hosea  Dudley  a  power  of  attor- 
ney, under  seal,  authorizing  him  to  sell  and 
convey  bis  interest  in  the  land.  Said  povcor 
of  attorney  was  duly  registered.  W.  O.  Kog- 
erson prior  thereto  had  conveyed  to  said 
Hosea  his  one-half  Interest  On  the  same 
day,  to  wit,  August  12,  1856,  the  said  Hosea 
Dudley,  together  with  his  wife,  the  life  ten- 
ant, executed  a  deed  describing  the  said  land 
to  Noah  Leggett,  which  contained  appropriate 
words  of  conveyance.  The  premises  of  said 
deed  is  as  follows:  "This  Indenture  made 
•  •  •  by  and  between  Hosea  Dudley  in 
bis  own  right  as  assignee  of  W.  O.  Rogerson, 
of  Hosea  Dudley  as  attorney  for  Joscpbus 
Rogerson  and  of  Hosea  Dudley  and  wife 
Patsy,  of  the  first  part,"  etc.  The  said  de«Kl 
was  signed  and  sealed  by  Hosea  Dudley  and 
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bis  wife,  and  by  "Hosea  Dudley,  Attorney  tor 
Joeephus  BogerBou,"  and  duly  proven  and 
registered  November  17,  1856,  in  tlie  office  of 
the  register  of  deeds  of  Beaufort  county. 
Xoab  L«ggett,  the  grantee,  entered  imme- 
diately into  possession  of  tbe  land,  and  re- 
mained therein  until  his  deatb  during  the 
year  1898,  whereupon  his  son  and  beir  at 
law,  Council  ILieggett,  entered,  and  bas  at  all 
times  since  remained,  In  possession  thereof. 
Patay  Dudley,  the  life  tenant,  died  July  26, 
1877.  Josepbus  Rogerson  died  intestate  dur- 
ing the  year  1888.  Summons  was  issued 
herein  July  6,  1897,  and  served  upon  Noab 
Leggett  July  13,  1897.  At  tbe  Fall  term, 
189S,  of  the  superior  court,  the  following  doc- 
ket entries  appear:  "Complaint  filed  Dee.  1, 
1897.  Deatb  of  defendant  suggested  and  no- 
tice ordered  to  Issue  to  personal  representa- 
tive and  heirs  at  law  to  come  forward  and 
defend  suit  Continued."  At  tbe  Fall  term, 
1899,  tbe  same  entries  appeared,  together 
with  tbe  ^word  "Issued."  The  same  entries 
appear  at  each  term,  witb  tbe  exception  of 
two  terms— 1900,  1901— until,  and  Including 
tbe  October  term,  1902.  At  tbe  October  term, 
1905,  an  order  was  passed  making  Council 
Leggett  and  his  wife,  heirs  at  law  of  Noab 
Leggett,  parties  defendant  and  directing  alias 
summons  to  issue.  Time  was  allowed  plain- 
tiffs to  file  amended  complaint.  Summons 
was  duly  Issued  and  served  on  them  Novem- 
ber 17,  1905.  At  the  February  term,  1900, 
plaintiffs  filed  a  complaint,  setting  forth  tbe 
title  to  one  tialf  undivided  Interest  in  Jose- 
pbus Rogerson  at  tbe  time  of  bis  deatb,  and 
alleging  ownership  in  themselves,  as  bis 
heirs  at  law,  of  said  Interest,  that  defendants 
were  tlie  owners  of  tbe  other  half  and  in 
possession  of  the  whole  tract  wrongfully, 
withholding  same  from  plaintiffs.  Defend- 
ants answered,  denying  plaintiffs'  title, 
pleading  the  statute  of  llmitatlous,  and,  for 
further  defense,  setting  up  tbe  facts  herein 
stated.  Tbey  insist  that,  if  tbe  paper  writ- 
ing executed  by  Hosea  Dudley  as  attorney 
for  Josepbus  Rogerson  did  not  operate  to  con- 
vey the  legal  title  to  said  Rogerson's  interest, 
it  was  a  valid  contract  to  -convey,  supported 
by  a  valuable  executed  consideration,  and 
vested  in  their  ancestor  a  perfect  equity  to 
call  for  the  legal  title.  His  honor  instructed 
the  Jury,  upon  the  entire  evidence,  that  plain- 
tiffs were  not  entitled  to  recover.  Plaintiffs 
excepted.  Verdict  and  judgment  Plaintiffs 
appealed. 

Ward  &  Grimes  and  A.  R.  Dunning,  for 
appellants.  Small  &  MacLean  and  Nichol- 
son &  Daniel,  for  appellee. 

CONNOR,  J.  (after  stating  the  case  as 
above).  In  tbe  view  which  we  take  of  this 
appeal,  tbe  failure,  on  tbe  part  of  tbe  plain- 
tiffs, to  cause  notice  to  issue  and  be  served 
upon  defendant.  Council  Leggett,  within  one 
year  after  the  death  of  bis  ancestor,  becomes 
ImmaterlaL    We  concur  witb  the  plaintiffs' 


counsel  that,  upon  tbe  record,  there  could  be 
no  discontinuance.  This  occurs  only  when 
the  summons  has  not  been  served.  Revisal 
1906,  it  437,  438,  provide  for  such  cases. 
This  case  is  controlled  by  section  415  (1). 
While,  as  held  in  Burnett  v.  Lorman,  141  N. 
C.  500,  54  S.  E.  412,  the  statute  Is  not  "au- 
tomatic," and  a  Judgment  of  tbe  court  is 
necessary  to  abate  tbe  action,  it  would  seem 
that  unless  tbe  plaintiff,  within  a  reasonable 
time,  which  tbe  statute  fixes  at  one  year, 
proceeds  to  prosecute  bis  action  against  tbe 
"representative  or  successor  in  interest"  of 
the  original  defendant,  tbe  court  should  ex 
mero  motu  enter  Judgment  of  abatement  It 
will  be  noted  that  by  section  417  it  is  made 
tbe  duty  of  tbe  clerk,  upon  suggestion  of  tbe 
death  of  defendant,  to  issue  summons  to  tbe 
representative,  or  pei'son,  who  succeeds  to 
tbe  rights  or  liabilities  of  tbe  deceased  plain- 
tiff  or  defendant.  Tbe  wisdom  of  this  re- 
quirement Is  Illustrated  by  tbe  record  before 
us.  Noab  Leggett  died  within  a  few  months 
after  tlie  action  was  brought,  July  6,  1897. 
His  deatb  was  called  to  tbe  attention  of  the 
court  at  tbe  next  term.  So  far  as  the  record 
informs  us,  bis  beir  bad  no  notice  or  knowl- 
edge that  any  action  was  pending  involving 
tbe  title  to  bis  land  until  November  13,  1905. 
Certainly  tbe  law  does  not  contemplate  that 
tbe  plaintiff  may  keep  bis  action  in  a  semi- 
dormant  condition  for  seven  years,  and  then, 
when  it  suite  bis  pleasure  or  possibly  bis  In- 
terest, call  tbe  heir  at  law  Into  court  to  find 
that  by  a  legal  fiction  be  bas  been  deprived 
of  bis  defenses,  and  called  to  answer,  when, 
by  tbe  lapse  of  time,  he  has  become  disabled 
to  make  good  bis  defense  or  that  which  bis 
ancestor  may  liave  made.  Tbe  liberal  provi- 
sions of  tbe  statute  permitting  tbe  continua- 
tion of  tbe  action  after  the  deah  of  tbe  de- 
fendant should  not  be  permitted  to  work  out 
such  results.  Fortunately,  under  our  reform- 
ed procedure,  which  permlta  tbe  defendant  to 
avail  himself  of  equitable  defenses,  tbe  court 
is  enabled  to  administer  Justice  upon  tbe 
facts  as  tbey  appear  In  tbe  record.  While  it 
is  true  as  contended  by  tbe  plaintiffs,  "that, 
where  any  one  bas  authority  as  attorney  to 
do  any  act,  lie  ought  to  do  it  in  bis  name  who 
gives  tbe  authority,"  it  is  also  true  that, 
where  tbe  attorney  bas  the  authority  and 
pursuant  thereto  executes  the  Instrument  in 
bis  own  name,  as  attorney,  for  bis  principal, 
and  receives  the  consideration,  though  tbe 
deed  be  inoperative  for  want  of  formal  exe- 
cution in  tbe  name  of  tbe  principal,  it  is 
binding  In  equity;  hence,  a  deed  executed 
by  an  agent,  though  defective  and  inoperative 
to  convey  tbe  property,  will  be  enforced  as 
an  agreement  to  convey  in  equity.  1  Am.  & 
Eng.  1034.  This  statement  of  the  law  is 
abundantly  sustained  upon  principal  and  au- 
thority. It  appearing  that  Hosea  Dudley 
had  a  power  of  attorney,  under  seal,  to  con- 
vey tbe  interest  of  Josepbus  Rogerson,  and 
that  he  attempted  to  execute  tbe  power,  and, 
by  bis  act  Intended  to  do  so,^ 
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att7  was  created  In  Noah  Leggett  to  call  for 
tbe  legal  title.  He  entered  Into  possession 
under  and  pnrsnant  to  tbis  right,  and  remain- 
ed therein  until  his  death  during  the  year 
1888.  Josephus  Rogerson,  with  notice  of  tbe 
action  of  his  attorney,  by  the  registration  of 
the  ueed  November  17,  1856,  lived  until  1888, 
asserting  no  claim  to  tbe  land  nor  doing  any 
act  r^ndlatlng  his  deed.  While  It  Is  true 
that  until  July  26,  1877,  tbe  life  estate  of 
Patsy  Dudley  prevented  him  from  demanding 
possession  or  maintainng  a  possessory  action, 
this  did  not  prevent  bim  from  disaffirming 
the  act  of  his  attorney.  From  July  26,  1877, 
the  tlpae  of  the  death  of  Patsy  Dudley,  until 
the  death  of  Josephus  Rogerson  In  1888, 
Noah  Leggett  was  In  the  possession  of  the 
land  and  subject  to  a  possessory  action.  The 
possession  of  Leggett,  pursuant  to  his  equity, 
precludes  the  suggestion  of  abandonment  of 
bis  right  to  call  for  the  legal  title.  The 
status  of  the  defendant,  with  its  effect  upon 
his  rights,  is  well  stated  by  Diilard,  J.,  in 
Farmer  v.  Daniel,  82  X.  C.  152,  160:  "The 
defendant  has  now  and  had,  at  the  Institu- 
tion of  the  action,  the  possession  of  the  land 
•  •  *  consistent  with  the  equitable  title 
ever  since  It  arose.  •  •  •  Under  these 
circumstances,  no  presumptlcm  of  abandon- 
ment, satisfaction,  or  release  of  the  equity 
can  arise  against  the  purchaser  or  his  as- 
signs. No  presumption  of  abandonment  oi 
release  can  arise  from  lapse  of  time  against 
parties  who,  all  the  time,  stand  upon  their 
equitable  right  and  possess  and  use  the  prop- 
erty as  their  own."  The  learned  counsel  con- 
tended that,  to  perfect  his  equity,  the  r^re- 
sentatlves  of  Noah  Leggett  should  show  that 
Rogerson  received  the  purchase  money.  The 
power  of  attorney  authorized  Hosca  Dudley 
to  receive  It.  His  deed  acknowledges  its 
receipt,  which  Is  at  least  prima  facie  evi- 
dence of  tbe  fact  It  has  never  been  held  in 
this  state  that  a  party  paying  money  to  an 
agent,  or  trustee,  was  required  to  see  to  Its 
application.    Hauser  v.  Shore,  40  N.  O.  357. 

Much  of  the  discussion  before  us  was  di- 
rected to  the  question  of  ouster  and  the  oper- 
ation of  the  statute  of  limitations  between 
tenants  in  common.  The  defendant's  tiUe 
Is  not  based  upon  an  ouster  perfected  by  ad- 
verse possession.  The  entry  of  Noah  Leggett 
was  under  Josephus  Rogerson  In  respect  to 
bis  equity.  As  we  have  seen,  the  ancestor  of 
the  defendants  was  at  all  times  since  No- 
vember 17,  1856,  until  bis  death,  in  the  right- 
ful possession  of  the  land.  His  equity  pass- 
ed to  the  defendants,  and  their  possession  Is 
therefore  in  accordance  with  this  equity.  As 
all  of  tbe  parties  in  interest  were  before  tbe 
court,  defendants  would  have  been,  if  re- 
quested, entitied  to  a  decree  that  plaintiffs 
convey  to  them  the  legal  title,  and  that  such 
decree  operate  1»  vest  it  in  them  pursuant  to 
the  provisions  of  the  statute.  Revisal  1905, 
H  566,  567.  It  would  be  a  strange  result  if 
the  defendants,  whose  ancestor  paid  for  tbe 


land,  took  titie  from  a  duly  empowered  at- 
torney, recorded  bis  deed  in  1856,  remained 
in  possessiou  until  his  death  in  1888,  should 
now  be  ejected  by  reason  of  a  teclmlcal  de- 
fect in  tbe  execution  of  the  deed  by  ttie  at- 
torney. 

We  concur  with  bis  honor,  and  the  Judg- 
ment must  be  affirmeii. 


SAWYER  V.  ROANOKE  R.  &  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Sept.  11, 
1907.) 

1.   RAILBOA.DB— INJITBT   TO    PEBSON   ON    TRACK 

— Neolioence. 

A  company,  operating  a  railroad  for  the 
purpose  of  hauling  lo^  has  the  duty  of  keep- 
mg  a  lookout  in  the  direction  its  train  is  going 
for  the  purpose  of  avoiding  injury  to  persons 
on  tbe  track  apparently  unconscious,  though  it 
is  a  remote  place,  with  no  one  there,  or  likely 
to  be  there,  except  its  own  employes,  some  of 
whom  are  engaged  in  cutting  out  the  way,  and 
some  in  laying  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  1257-1263.] 

Z  Same— Injuby  Avoidable  Notwithstard- 

IKO    CONTBIBtTTOBT    NEOUGEKCE. 

Even  it  one  was  negligent  in  going  on  the 
track  of  a  logging  railroad,  yet  there  was  no 
contributory  negligence  on  liis  part;  he  having 
been  struck  by  lightning  and  rendered  uncon- 
scious, and  the  tram  which  ran  over  him  liaving 
been  far  enough  away  and  going  slow  enough 
to  have  allowed  him  to  be  seen  and  train  to  be 
stopped  in  time  to  avoid  the  accident,  had  a 
lookout  been  kept. 

[Sid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  8  1325.] 

3.  Evidence— Admissions  in  Answeb. 

Plaintiff  may  put  in  evidence  an  admission 
in  the  answer,  it  being  an  admission  of  a  dis- 
tinct and  separate  fact  relevant  to  the  issue, 
though  it  is  only  part  of  a  paragraph ;  the  rest 
in  no  way  modifying  or  altering  the  fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  i  713.] 

Appeal  from  Superior  Court,  Beaufort 
County;   W.  R.  Allen,  Judge. 

Action  by  J.  L.  Sawyer  against  tbe  Roan- 
oke Railroad  &  Lumber  Company  for  per- 
sonal injury  alleged  to  have  been  caused  by 
defendant's  negligence.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

See  55  S.  E.  84. 

There  was  evidence  tending  to  show:  That 
in  May  1904,  plaintiff  was  run  over  and  seri- 
ously Injured  by  a  logging  train  of  defendant 
company,  while  be  was  in  tbe  employment 
of  the  defendant  and  engaged  In  cutting  out 
its  right  of  way.  That  defendant  bad  con- 
structed a  railroad  track  of  iron  rails  from 
Slatersville,  a  station  on  the  Norfolk  &  South- 
em,  to  a  tract  of  tlml)er  about  five  miles 
out,  and  at  tbe  time  of  tbe  injury  was  ea- 
gaged  in  operating  a  logging  train,  by  wbici) 
the  logs,  as  they  were  cut  and  loaded,  were 
hauled  over  the  spur  track  to  Slatersville, 
and  thence  over  the  line  of  tbe  Norfolk  & 
Southern  to  Plymouth,  where  defendant's 
mill  was  situated.  That  tbe  plaintiff  was 
with  a  gang  of  bands  engaged  in  cutting  out 
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a  right  of  way  through  this  timber,  and  as 
this  was  done  another  gang  wonld  lay  the 
track,    when   the   train — consisting  <m   this 
day  of  a  locomotive  and  several  logging  can 
— would  be  moved  backwards  down  the  track, 
and  the  timber  logs  that  had  been  cut  from 
and  on  either  side  of  the  track  were  loaded 
onto  the  train.    That  this  loading  was  done 
chiefly  by  a  skldder,  a  machine  which  was 
placed  on  the  rear  car,  being  in  front  as  the 
train  was  moving— a  large  mactaloe  consist- 
ing of  an  engine,  cable,  etc.,  which  was  In- 
closed In  a  building  or  large  box  several  feet 
wider  than  the  car  on  which  it  was  placed, 
and  8  or  10  feet  high.    This  box.  Inclosing 
and  protecting  the  machinery,  had  a  door  and 
perhaps  a  window  at  the  rear,  from  which 
those    who   were  engaged   in   operating   the 
fskidder  could,  when  required,  look  down  the 
track,  and  there  was  a  door  and  steps  for 
entrance  at  the  front  of  the  skldder.    That 
several  hands  were  required  to  operate  the 
skldder  when  the  loading  was  being  done, 
and  some  were  on  the  car  at  the  time  of  the 
Injury.    That  when  the  track  was  laid  the 
engine  would  bacic  the  train  along  the  same, 
and  the  skldder  would  draw  in  and  load  the 
logs  from  either  side  of  the  track  onto  the 
logging  cars.    That  some  of  the  hands  were 
engaged  In  the  woods,  some  cutting  the  right 
of   way,   some  were  engaged   with   another 
machine  at  the  end  oil  the  track,  and  plaln- 
tUI  himself,  with  one  Billle  Boyd,  was  en- 
gaged In  grinding  plaintiff's  ax  some  10  or  12 
feet  from  the  track,  when  a  thunder  and  rain 
storm  came  up,  and  plaintiff  and  Boyd  start- 
ed along  the  track  toward  the  skldder,  with 
the   intention  of  going  bito  the  same   for 
shelter.    The  train  and  the  skldder  on  the 
front  car  was  at  this  time  being  backed  down 
the  track  toward  plaintiff  at  the  rate  of  about 
2  miles  an  hour,  and  could  have  been  stopped 
within  a  distance  of  15  feet    That  as  plain- 
tiff and  Billle  Boyd  were  so  moving  down  the 
trade  to  take  protection  in  the  skldder  they 
were  struck  by   a   bolt  of  lightning;    Boyd 
being  butantly  killed  and  plaintiff  knocked 
down  and  rendered  unconscious,  remaining 
so  until  he  was  mn  over  by  the  train.    The 
place  where  the  plaintiff  fell  and  remained 
upon  the  track  was  7Q  yards  ahead  of  the 
moving   train,  on  a   straight   track,  and   In 
view  of  the  hands  and  employes  in  the  train, 
if  any  had  been  looking.    Three  issues  were 
submitted:    (1)  As  to  defendant's  negligence; 
(2)  contributory  negligence  on  part  of  plain- 
tiff;    (3)    damages.     Under   the   charge  of 
the  court  there  was  verdict  for  the  plaintiff. 
Upon  Judgment  thereon,  defendant  excepted 
and  appealed. 

Small  &  MacLean,  for  appellant.  Bragaw 
&  Harding,  Nicholson  &  Daniel,  and  Ward 
&  Grimes,  for  appellee. 

HOKE,  J.  (after  stating  the  case  as  above). 
The  Judge  below  imposed  upon  the  defendant 
the  duty  of  keeping  an  outlook  along  the 


trade  in  the  direction  In  which  the  train  was 
moving,  and  In  this  connection  charged  the 
Jury  that.  If  they  found  the  facts  to  be  that 
the  defendant  company  was  operating  a  rail- 
road for  the  purpose  of  hauling  logs,  and 
operating  an  engine  and  cars,  the  law  im- 
posed upon  it  the  duty  to  keep  a  lookout  for 
the  purpose  of  avoiding  injury  to  persons 
on  the  track  apparently  unconscious,  and  If 
it  failed  in  this  duty  it  was  negligent,  and  If 
such  failure  was  the  real  and  proximate 
cause  of  the  plaintiff's  Injury  they  would  an- 
swer the  first  issue  "Yes,"  etc. 

It  Is  urged  for  error  that,  on  account  of 
the  remote  placing  of  this  occurrence,  with 
no  one  ahead  along  the  track,  or  likely  to  be 
there,  except  Its  own  employ^,  whom  they 
had  every  reason  to  believe  were  there  alive 
and  in  health  and  in  proper  possession  of 
their  faculties,  the  Judge  should  have  charged 
the  Jury  that  upon  the  entire  testimony,  if  be- 
lieved, there  was  no  negligence  shown  on  the 
part  of  the  company,  and  the  Jury  should  an- 
swer the  first  issue  "No."  But  we  are  of 
opinion,  and  so  hold,  that  the  charge  of  the 
coiirt  correctly  expresses  the  law  applicable 
to  the  case,  and  that  this  assignment  of  error 
cannot  be  sustained.  These  logging  roads, 
in  various  Instances,  and  In  different  deci- 
sions, have  been  described  and  treated  as  rail- 
roads, and  held  to  the  same  measure  of  re- 
sponBlblllty  and  the  same  standard  of  duty. 
Hemphill  v.  Lumber  Company,  141  N.  O.  487. 
64  8.  B.  420;  Simpson  t.  Lumber  Co.,  133 
N.  0.  96,  45  S.  B.  469;  Craft  v.  Lumber  Co., 
132  N.  C.  156,  43  S.  B.  697.  And  It  Is  well 
established  that  the  employee  of  a  railroad 
company  engaged  in  operating  its  trains  are 
required  to  keep  a  careful  and  continuous 
outlook  along  the  track,  and  the  company  is 
responsible  for  injuries  resulting  as  the 
proximate  consequence  of  their  negligence  In 
the  performance  of  this  duty.  Bullo<^'s  Case, 
105  N.  C.  180,  10  S.  B.  988;  Dean's  Case, 
107  N.  C.  686,  12  S.  E.  77,  22  Am.  St  Rep. 
902;  Pickett's  Case,  117  N.  C.  616,  23  S.  E. 
264,  30  L.  R.  A.  257,  53  Am.  St.  Rep.  611. 
This  particular  duty  arises,  not  so  much  from 
the  fact  that  railroad  companies  are  com- 
mon carriers,  or  quasi  public  corporations,  as 
from  the  high  degree  of  care  Imposed  upon 
them  on  account  of  the  dangerous  agencies 
and  Implements  employed  and  the  great  prob- 
ability that  serious,  and  in  many  instances 
fatal,  injuries  are  almost  certain  to  result 
In  case  of  collision.  As  said  by  Burwell,  J., 
In  Haynes  v.  Gae  Company,  19  8.  E.  346, 
114  N.  O.  211,  26  L.  R.  A.  810,  41  Am.  St  Rep. 
786:  "The  utmost  degree  of  care,  so  far  as 
skill  and  human  foresight  can  go,  is  required, 
for  the  reason  that  a  neglect  of  duty  Is  likely 
to  result  in  great  bodily  harm,  and  sometimes 
death,  to  those  who  are  compelled  to  use 
that  means  of  conveyance."  And  quoting 
from  Ray  on  Negligence,  p.  53:  "As  a  result 
of  the  least  negligence  may  be  of  so  fatal  a 
nature,  the  duty  of  vigilance  on  the  part  of 
the   carrier   requires   the   exerclse^lL  it^at 
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amount  of  care  and  skill  In  order  to  prevent 
accidents."  These  reasons  apply  with  equal 
force  to  logging  roads,  when  their  trains  are 
operated  by  steam  or  other  mechanical  pow- 
er, and  are  of  such  exigent  nature  as  to  im- 
pose this  requirement  of  keeping  an  outlook 
as  an  arbitrary  duty,  whether  In  remote  or 
more  populous  localities.  Certainly,  oa  the 
facts  discloeed  by  this  testimony,  there  should 
be  no  relaxation  of  the  rule.  Some  of  the  em- 
ploy^ were  ahead  engaged  In  cutting  out 
the  way,  others  in  laying  down  the  tradi, 
and  yet  others  were  at  work  at  the  end  of 
the  track  with  another  machine  of  the  same 
kind.  They  were  engaged  In  rough  work, 
and  not  unlikely  to  be  in  and  upon  the  track 
at  different  places,  and  at  times  and  in  dUter- 
ent  ways  to  be  down  and  helpless  upon  it; 
and  It  was  a  negligent  act  to  back  a  train  In 
their  direction  without  keeping  an  outlook. 
The  duly  l.s  imposed  because  some  injury, 
and  serious  injury,  was  likely  to  follow  from 
its  n^Iect,  and  when  such  Injury  does  fol- 
low It  Is  no  answer  that  the  injured  party 
was  down  and  helpless  from  some  unusual 
or  unexpected  cause.  Drum  v.  Miller,  135  N. 
C.  204,  47  S.  B.  421,  65  L.  R.  A.  800,  102 
Am.  St.  Rep.  523;  Hudson  v.  Railway,  142 
N.  C.  198,  65  S.  E.  103;  Home  v.  Power  Co., 
144  N.  0.  375,  67  S.  E.  19.  As  stated  in  Hud- 
son V.  Railway.  65  S.  E.  105,  142  N.  C.  198, 
the  correct  doctrine  Is  as  follows:  "In  order 
that  a  party  may  be  liable  for  negligence,  It 
ia  not  necessary  that  he  could  have  contem- 
plated, or  even  been  able  to  anticipate,  the 
particular  consequences  which  ensued,  or 
the  precise  Injuries  sustained  by  the  plain- 
tiff. It  is  sufficient  if  by  the  exercise  of  rea^ 
sonable  care  the  defendant  might  have  fore- 
seen that  some  injury  would  result  from  bis 
act  or  omission,  or  that  consequences  of  a 
generally  injurious  nature  might  have  been 
expected." 

Defendant  further  contends  that  on  the 
entire  evidence  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  objects  to  the  fol- 
lowing part  of  the  charge  on  that  question: 
"If  you  find  from  the  evidence  that  defendant 
was  backing  its  train  down  its  track,  that 
the  plaintiff  fell  on  the  track  in  anapparently 
unconscious  condition,  that  when  he  so  fell 
be  was  far  enough  from  the  train  for  It  to 
have  been  stopped  In  time  to  have  avoided 
the  injury,  that  the  defendant  failed  to  keep 
a  lookout,  and  that  If  a  lookout  had  been 
kept  the  defendant,  by  the  exercise  of  ordi- 
nary care,  could  have  discovered  that  plain- 
tiff was  on  the  track.  In  an  apparently  uncon- 
scious condition.  In  time  to  stop  its  train  and 
avoid  the  injury,  then  the  plaintiff's  negli- 
gence, if  any,  would  not  be  contributory;  and 
if  you  so  find  yon  will  answer  the  second 
Issue  'No.' "  We  think  this  position  is  also 
correct,  and  clearly  states  the  law  applicable 
to  the  Issue.  A  negligent  act  of  the  plaintiff 
does  not  become  contributory  unless  the  prox- 
imate cause  of  the  injury,  and  although 
the  plaintiff  in  going  on  the  track  may  have 


been  negligent,  when  he  was  stnu^  down  and 
rendered  unconscious  by  a  bolt  of  lightning 
his  conduct  as  to  what  transpired  after  that 
time  was  no  longer  a  factor  in  the  occurrence; 
and,  as  all  the  negligence  imputed  to  defend- 
ant on  the  first  issue  arose  after  plaintiff  was 
down  and  helpless,  the  responsibility  of  de- 
fendant attached  because  it  negligently  failed 
to  avail  Itself  of  the  last  clear  chance  to  avoid 
the  Injury,  Its  negligence  became  the  sole 
proximate  cause  of  the  Injury,  and  the  act 
of  the  plaintiff  in  going  on  the  track,  even 
though  negligent  in  the  first  instance,  became 
only  the  remote,  and  not  the  proximate  or 
concurrent,  cause.  This  responsibility  of  a 
defendant  by  reason  of  a  negligent  failure  to 
avail  itself  of  the  last  clear  chance  to  avoid 
an  injury  Is  sometimes  submitted  to  a  jury 
under  a  separate  issue,  and,  while  It  is  some- 
times desirable,  it  is  not  always  necessary, 
so  to  present  it,  and  the  trial  Judge  in  his 
discretion,  as  he  did  in  this  instance,  may 
submit  the  proposition  and  have  same  deter- 
mined by  his  charge  on  the  issue  as  to  con- 
tributory negligence.  The  same  course  was 
pursued  by  the  judge  and  approved  on  appeal 
in  Pickett's  Case,  117  N.  C.  616,  23  S.  E.  264, 
36  li.  R.  A.  257,  53  Am.  St  Rep.  611.  The  de- 
fendant In  the  present  case  has  been  fixed 
with  responsibility  because  of  its  negligent 
failure  to  avail  Itself  of  the  last  chance  to 
avoid  Injury,  and  for  that  alone,  and  the 
Judge  below  properly  told  the  jury  In  effect 
that.  If  this  were  true,  the  act  of  the  plain- 
tiff In  going  on  the  track  In  the  first  Instance, 
even  if  negligent,  would  not  bar  a  recovery, 
because  only  the  remote  cause  of  the  Injury, 
and  therefore  not  contributory. 

The  court  below  also  correctly  ruled  that 
plaintiff  could  put  in,  as  an  admission  on 
the  part  of  the  defendant,  a  section  of  the 
answer,  as  follows:  "And  said  machine  ran 
upon  plaintiff,  injuring  his  arm  so  that  same 
had  to  be  amputated."  This  is  an  admission 
of  a  distinct  and  separate  fact  relevant  to 
the  Inquiry,  and,  though  It  was  only  a  part 
of  an  entire  paragraph,  plaintiff  was  not  re- 
quired to  put  In  qualifying  or  explanatory 
matter  Inserted  by  way  of  defense,  and  which 
in  no  way  modified  or  altered  the  fact.  Hed- 
rlck  V.  Railroad,  136  N.  C.  510,  48  S.  E.  830; 
Lewis  V.  Railroad,  132  N.  C.  382,  43  S.  E. 
919. 

There  is  no  error,  and  the  judgment  Is 
affirmed. 

No  error. 


ALEXANDER    v.   MORRIS. 

(Supreme  Court  of  North  Carolina.    Sept  11. 
1907.) 

Landlord   and   Tenant  —  Leases  —  Assign- 
ment. 

After  death  of  one  to  whom  a  lease  was  as- 
signed with  provision  that  it  should  revert  to 
the  lessee  in  case  of  death  of  the  assignee  l>e- 
fore  its  expiration,  the  lessee,  by  her  general 
agent,  nt  a  time  when  the  unexpired  term  was 
so  short  that  it  could  bet  aaaigned  by  parol, 
"  by  V^: 
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wrote  on  the  back  of  the  aasignment,  which  re- 
ferred to  and  fully  described  the  lease  and  prop- 
erty, "We  hereby  transfer  all  our  right  and  title 
and  interest  in  this  lease  to  M."  Held  that,  the 
original  lease  being  meant  by  the  words  "this 
lease."  there  was  a  valid  assignment. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  32,  Landlord  and  Tenant,  i  237.] 

Appeal  from  Superior  Conrt,  Tyrrell  C!oun- 
ty ;  W.  R.  Allen,  Judge. 

Action  by  Dora  8.  Alexander  against  Lnla 
Morris  to  recover  possession  of  a  leasehold. 
Judgment  for  defendant.  Plaintiff  appeals. 
Affirmed. 

J.  £.  Alexander  and  M.  Majette,  for  ap- 
pellant   W.  M.  Bond,  for  appellee. 

BROWN,  J.  The  property  In  controversy 
was  leased  for  eight  years,  beginning  on  Jan- 
nary  2.  1900,  to  Mrs.  F.  B.  Gaboon,  wife  of 
£.  P.  Gaboon.  On  Jnly  SO,  1903,  F.  E.  Caboon 
and  hnsband  dnly  assigned  the  lease  to  Ab- 
ner  Alexander,  with  a  proviso  that.  If  Alex- 
ander sbonld  die  before  the  expiration  of 
the  lease,  the  property  shall  retnm  to  Mrs. 
Caboon  for  the  remainder  of  tbe  lease. 
Alexander  died  April  8,  1904,  and  on  August 
30,  1904,  Dora  S.  Alexander,  the  plaintiff, 
took  from  Mrs.  Gaboon  a  verbal  assignment 
of  tbe  unexpired  term.    On  July  23,  1906,  F. 

E.  Caboon  and  her  husband  executed  to  tbe 
plaintiff  a  written  assignment  o<  tbe  lease. 
It  appears,  however,  that  on  liTay  21,  1006, 

F.  E.  Gaboon  delivered  to  the  defendant  the 
written  assignment  of  tbe  lease  which  had 
been  made  to  Aimer  Alexander  on  Jnly  30, 
1903,  wltii  tbe  following  Indorsement:  "We 
hereby  transfer  all  our  right  and  title  and 
Interest  In  this  lease  to  Lula  Morris."  This 
is  dated  May  21,  1906,  and  Is  signed:  "F. 
B.  Caboon,  per  E.  P.  Gaboon,  Agent."  It  is 
admitted  that  tbe  latter  was  tbe  general 
agent  for  his  wife,  and  that  by  virtue  of 
such  assignment  defendant  was  in  posses- 
sion of  the  property. 

Tbe  verbal  assignment  of  tbe  lease  made 
to  plaintiff  was  absolutely  void  because  at 
tbe  date  thereof,  August  30,  1004,  the  lease 
bad  more  than  three  years  to  run,  and  there- 
fore such  an  Interest  In  land  could  only  have 
been  assigned  In  writing.  Revlsal  1906,  I 
976.  At  tbe  time  of  tbe  written  conveyance 
dated  July  23,  1906,  made  by  Mrs.  Gaboon 
and  busband  to  plaintiff,  they  bad  on  May 
21,  1906,  assigned  the  unexpired  term  to  de- 
fendant As  there  was  then  only  about  19 
montbs  of  tbe  term  remaining,  it  required 
no  deed  under  seal  or  privy  examination  to 
effect  a  conveyance  thereof.  It  could  be  as- 
signed by  parol.  It  is  admitted  that  B.  P. 
Gaboon  was  the  general  agent  of  hla  wife  In 
tbe  management  of  her  property,  and  bis  au- 
thority to  act  for  bis  wife  Is  not  contested. 
TTnder  and  by  virtue  of  this  assignment  de- 
fendant has  remained  In  possession  of  tbe 
leasehold  estate  up  to  this  time.  We  cannot 
agree  that  the  assignment  Is  Invalid,  be- 
caxKitf  not  written  on  tbe  original  lease.    Tbe 


paper  upon  which  It  was  written  referred  to 
and  fully  described  tbe  lease  and  tbe  prop- 
erty, and  In  using  the  words  "this  lease"  in 
tbe  assignment  tbe  assignors  plainly  meant 
the  original  lease  executed  to  Mrs.  Gaboon  by 
Winston  Sikes.  Upon  tbe  facts  agreed  we 
concur  with  bis  honor  that  plaintiff  Is  not 
entitled  to  recover. 
Affirmed. 


DANIEL  V.  ATLANTIC  COAST  LINE 
R.  CO. 

(Supreme  Court  of  North  Carolina.    Sept  17. 
1907.) 

1.  Mabteb  aro  Sebvant— Injxtrics  to  Sekv- 

AHT  — RAILBOADB  — CONTUBUTOBT      NlOLI- 

OENCE. 

Plaintiff  testified  that  while  engaged  in  the 
line  of  his  duties,  in  accordance  with  the  cus- 
tom prevailing  among  defendant's  employes,  he 
attempted  to  board  one  of  defendant's  cars,  and 
while  SO  doing,  as  the  train  was  moving  slowly 
and  in  the  immediate  view  of  the  engineer,  the 
latter  suddenly  opened  the  throttle  and  accel- 
erated the  speed  of  the  train  with  a  jerk,  by 
which  plaintiff  was  thrown  unijer  the  car  and 
injured.  Evidence  held  Insufficient  to  show  that 
plaintifF  was  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  34,  Master  and  Servant  I  1123.] 

2.  Saice— AcnoR— iRSTROcnoRs. 

An  instruction  that  if  defendant's  engineer 
saw  plaintiff  when  he  attempted  to  board  the 
car,  and  knew  or  had  reason  to  believe  that 
plaintifF  would  attempt  to  get  on  the  car,  or 
could  by  ordinary  praoence  have  seen  that  plain- 
tiff would  make  such  attempt,  and  while  plain- 
tiff was  getting  on  the  car  the  engineer  pulled 
the  throttle,  causing  the  train  to  jerk  suddenly 
forward  and  throw  plaintiff  under  the  wheels, 
and  that  a  reasonably  prudent  man  would  not 
have  pulled  the  throttle  under  the  circumstances, 
they  should  find  the  issue  concerning  defend- 
ant's negligence  in  the  affirmative,  was  proper. 
8.  Appeal— Necessity  of  Exceptions. 

A  ruling  on  the  admissibility  of  evidence, 
to  which  defendant  took  no  exception  and  with 
which  the  record  showed  defendant  appeared 
to  be  content,  could  not  be  urged  as  reversible 
error  on  appeaL 

[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  2,  Appeal  an  Error.  |  1503.] 

4.  Evidence  —  Opinions  —  Compbtenot  — 
Knowledge  of  Subject. 

Where  defendant  had  been  employed  a 
month  at  the  time  he  was  injured  while  attempt- 
ing to  board  one  of  defendant's  cars,  it  was  not 
error  to  permit  him  to  testify  that  it  was  cus- 
tomary for  defendant's  servants  to  ride  on  the 
cars  as  he  was  attempting  to  do  at  the  time  of 
his   injury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  i  2255.] 

5.  Master  and  Servant— Injubies  to  Serv- 
ant-Custom. 

Where,  after  seeing  plaintiff,  a  servant  of 
defendant  railroad  company,  attempting  to  board 
a  car,  as  testified  by  him,  the  engineer  oiiened 
the  throttle  of  tbe  engine,  causing  the  train  to 
jerk  suddenly  and  throw  plaintiff  under  a  car, 
which  ran  over  his  leg,  It  was  not  material 
to  defendant's  liability  whether  plaintiff  at- 
tempted to  get  on  tbe  car  in  accordance  with  a 
custom  of  the  railroad's  employes  or  not 

6.  AppbaI/— .Admission  of  Evioence— Preju- 
dice. 

Where  plaintiff,  a  young  man,  was  awarded 
only  $1,000  for  tbe  loss  of  a  leat^vhlle  working 
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as  defendant's  servant,  defendant  was  not  preju- 
diced by  the  admission  of  evidence  that  he  had 
been  promised  promotion,  to  show  his  reasonable 
expectation  of  earning  wages. 

SE!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  {  4153.] 

Appeal  from  Snperior  Court,  Halifax  Coun- 
ty; Lyon,  Judge. 

Action  by  Andrew  Daniel  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Day,  Bell  &  Dunn  and  Murray  Allen,  for 
appellant  E.  L.  Travis  and  Geo.  O.  Green, 
for  appellee. 

CONNOR,  J.  Altbougb  the  record  con- 
tains 41  exceptions,  the  merits  of  tbe  con- 
troversy are  presented  upon  defendant's  mo- 
tion for  judgment  of  nonsuit,  and  Involve 
but  few  facts.  Plaintiff  alleges,  and  in  sup- 
port of  his  allegations  testifies,  that  be  was 
employed  by  defendant  company  to  worls 
on  and  about  its  yards  at  Weldon,  N.  C. ;  that 
on  the  day  of  the  accident  be  was  directed 
by  a  fellow  servant  to  go  to  tbe  coal  chute 
and  deliver  a  message  to  one  Reed,  another 
employe,  in  regard  to  moving  an  engine  and 
some  coal  cars ;  that  in  the  discharge  of  the 
duty  imposed  upon  him  he  met  an  engine  to 
which  two  coal  cars  were  attached.  He  thus 
describes  the  manner  in  which  he  sustained 
the  injury  for  which  he  seeks  to  recover  dam- 
ages: "Mr.  Owens  was  the  engineer,  and  he 
was  looking  at  me  when  I  was  meeting  tbe 
engine.  When  the  engine  was  passing,  Mr. 
Owens  was  laying  out  of  his  window  watch- 
ing when  I  was  meeting  the  engine,  and  was 
looking  back  at  me  after  I  passed  the  en- 
gine, and  tbe  second  that  I  went  to  catch  the 
car  Mr.  Owens  opened  the  throttle  and  made 
a  jerk,  about  the  time  I  went  to  catch  the 
car,  and  bad  my  foot  on  the  stirrup,  and  that 
jerk  threw  me  under  the  car,  and  the  whole 
run  over  me,  and  broke  my  leg  all  to  pieces. 
The  engineer  could  see  me  when  I  went  to 
take  bold  of  the  car.  I  was  gioing  back  down- 
town on  tbe  car  about  three-quarters  of  a 
mile.  There  were  two  cars  attached  to  the 
engine.  According  to  the  best  of  my  knowl- 
edge the  engine  was  moving  at  about  the 
rate  of  three  miles  an  hour.  I  could  catch 
it  in  a  fast  walk.  There  was  nothing  be- 
tween me  and  tbe  engineer  to  prevent  him 
from  seeing  me  as  I  went  to  get  on  the 
train.  I  attempted  to  board  the  car  next 
to  the  engine."  He  was  cross-examined  at 
much  length,  but  the  foregoing  is  the  sub- 
stance of  bis  testimony  regarding  the  man- 
ner in  which  be  was  Injured.  He  further 
testifled  that  he  and  other  railroad  employ^ 
were  in  the  habit,  or  that  it  was  customary 
for  them,  to  get  and  ride  on  the  cars  as 
they  moved  slowly  along  the  track  In  the 
yard.  Plaintiff  was  contradicted  in  bis  ac- 
count of  the  transaction,  custom,  etc. 

Defendant  does  not  deny  that  the  testimony. 
If  believed,  sbows  negligence  on  the  part  of 


I  Its  engineer.  It  contends  that  the  same  tes- 
I  tlmony  which  establishes  negligence  shows, 
I  as  matter  of  law,  contributory  n^ligence  on 
I  the  part  of  the  plaintiff,  and  upon  that  ground 
I  bases  its  motion  for  judgment  of  nonsuit 
I  Conceding  the  truth  of  plaintlfTs  testimony, 
I  as  must  be  done  in  disposing  of  the  motion, 
I  we  do  not  perceive  how  his  honor  coold  have 
i  rendered  judgment  of  nonsuit  There  is  in 
,  it  but  slight  If  any,  evidence  of  contributory 
I  negligence.  Plaintiff  says  that  while  engag- 
;  ed  In  the  line  of  bis  duty,  in  accordance  witli 
^  the  custom  prevailing  among  defendant's 
employes,  he  attempted  to  board  the  car  un- 
,  der  the  circumstances  narrated,  and  was  by 
.  the  act  of  the  engineer  injured.  This  tes- 
i  timony  falls  far  short  of  establishing  contrib- 
;  utory  negligence  as  a  matter  of  law.  Tbe 
I  jury  having  found,  under  the  instruction 
I  of  the  court;  that  the  Iqjnry  was  sustained 
'  as  testified  to  by  plaintiff,  tbe  conduct  of 
,  the  enginew  was  manifestly  negligent  It 
is  but  just  to  blm  to  say  that  be  denied  the 
I  statement  made  by  plaintiff,  giving  an  entlre- 
I  ly  different  account  of  the  matter,  and  that 
'  his  testimony  was  strongly  corroborated  by 
i  others  who  saw  the  accident,  but  was  re- 
jected by  the  jury.  We  are  compelled  to 
take  the  testimony  as  true,  and  from  that 
point  of  view  bis  honor  correctly  denied  tbe 
n-.otlon. 

His  honor  instructed  tbe  jury,  after  stating 
the  general  contentions  of  the  parties,  as 
follows:  "And  [If]  you  further  find  that  tbe 
«igineer  saw  him  [plaintiff]  at  the  time  he 
made  the  attempt  to  get  on  the  car,  or  saw 
him  immediately  before  he  made  tbe  at- 
tempt and  that  the  engineer  knew  or  had 
reason  to  believe  that  plaintiff  would  make 
the  attempt  to  get  on  the  car,  or  could  by 
tbe  exercise  of  ordinary  prudence  have  seen 
that  the  plaintiff  would  attempt  to  get  on 
the  car,  and  If  yon  further  find  by  the  weight 
of  the  evidence  that  when  the  plaintiff  at- 
tempted to  and  was  In  the  act  of  getting  on 
the  car  In  the  manner  testified  to,  the  en- 
j  gineer  pulled  tbe  throttle^  thereby  causing 
the  train  to  suddenly  jerk  forward,  and  that 
tbe  sudden  jerking  of  the  train  caused  the 
plaintiff  to  lose  bis  bold  and  fall  under  the 
wheels  of  the  car,  crushing  one  of  his  legs, 
and  further  find  that  a  reasonably  prudent 
man  would  ordinarily  not  have  pulled  the 
throttle  at  the  time  and  under  the  circum- 
stances as  yon  may  find  them  to  be,  then  you 
will  answer  tbe  issue  'Tea.'  If  you  do  not 
so  find,  you  will  answer  the  issue  'No.'" 
This  instruction,  to  which  defendant  excepts, 
is  clearly  correct,  and  fairly  presents  the 
question  of  fact  to  tbe  jury.  They  found 
against  defendant,  and  after  doing  so,  logical- 
ly, found  that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  They  could  not,  aft- 
er finding  the  first  Issue,  come  to  any  other 
conclusion.  His  honor  correctly  charged  tbe 
jury  in  regard  to  tbe  measure  or  standard 
of  duty  imposed  ,v.von  ^e  plaintiff  In  at- 
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tempting  to  get  on  the  car.  We  bave  ex- 
amined the  prayers  for  InBtructlon  subiQltted' 
by  defendant,  and  his  honor's  ruling  npon 
them.    We  find  no  error  In  this  respect 

Defendant  excepts  to  several  rulings  made 
by  his  honor  r^;ardlng  the  admissibility  of 
testimony.  The  one  most  strongly  urged  up- 
on us  is  thus  presented  upon  the  record : 
"Plaintiff  was  asked :  Did  he  see  you  when 
yon  went  to  get  on?  Answer:  Yea,  sir.  De- 
fendant objected  to  his  saying  whether  he 
could  see  bim  or  not  The  Court:  Yes;  I 
reckon  tbat  is  a  matter  for  tbe  jury.  Q. 
Was  there  anything  between  you  and  the 
engineer  when  yon  went  to  get  on  the  train 
to  prevent  blm  seeing  yon?  A.  No.  Defend- 
ant objected.  Orermled,  and  exception  by 
defendant."  Defendant  Insists  that  the  court 
erred  tn  permitting  the  answer  to  the  first 
question.  Without  expressing  an  opinion 
npoD  tbe  admissibility  of  tbe  question  and 
answer,  tbe  record  shows  that  defendant  was 
content  with  his  honor's  action  and  made  no 
exception  thereto.  It  is  a  fair  construction 
of  the  language  that  his  honor  excluded  the 
answer,  saying  that  whether  the  engineer 
saw  plaintiff  or  not  was  an  Inference  to  be 
drawn  by  tbe  jury  from  tbe  evidence  as  \o 
position  of  the  parties,  etc.  This  Is  manifest 
from  the  form  of  the  next  question,  which 
was  clearly  competent.  His  honor  would 
have  made  his  language  more  ^qpliclt  If  de- 
fendant had  indicated  that  it  was  not  con- 
tent Tbe  witness  bad,  without  objection, 
testified  tbat  the  «igineer  conld  see  blm. 
The  difference  Is  rather  slight.  In  view  of 
tbe  condition  of  the  record,  to  base  a  finding 
of  reversible  error. 

Tbe  exception  to  the  admission  of  plain- 
tiffs testimony  tbat  it  was  customary  for 
defendant's  servants  to  ride  upon  tbe  cars, 
as  be  was  attempting:  to  do,  is  without  merit 
It  Is  true  that  plaintiff  bad  been  in  defend- 
ant's employment  but  one  month.  He  may, 
within  tbat  time,  have  become  acquainted 
with  a  custom  respecting  bis  own  employ- 
ment and  the  discharge  of  his  duties..  He 
was  cross-examined  at  much  length,  and  tbe 
jury  given  ample  opportunity  to  properly 
weigh  and  value  bis  testimony.  In  the 
aspect  of  the  case  found  by  the  jury,  it  was 
not  material  whether  be  attempted  to  get 
upon  the  car  in  accordance  with  a  custom 
or  not  If,  after  seeing  plaintiff  attempting 
to  get  on  the  car  In  tbe  manner  testified  to 
by  blm,  tbe  engineer  opened  tbe  throttle  to 
bis  engine,  thereby  causing  him  to  be  thrown 
nnder  the  car  and  injured,  tbe  defendant 
would  be  liable  for  negligence  upon  well- 
settled  principles  and  adjudged  cases.  Deans 
V.  Railroad,  107  N.  C.  686,  12  S.  B.  77,  22  Am. 
St  Rep.  902,  and  many  other  cases. 

Defendant  excepts  because  plaintiff  was 
permitted  to  say  that  he  was  promised  pro- 
motion. His  honor  admitted  this  evidence  as 
tending  to  show  his  reasonable  expectation  of 
making  wages.  We  do  not  find  any  reversi- 
ble error  in  this.    In  view  of  the  fact  that 


the  jury  gave  plaintiff,  a  young  man,  only 
$1,000  for  the  loss  of  bis  leg,  we  do  not 
think  it  probable  that  his  expectation  of  in- 
creased wages  made  much  impression  upon 
their  minds.  The  cause  was  fairly  submitted 
to  the  triors  of  tlie  fact  We  find  no  valid 
exceptions  to  bis  honor's  rulings. 
Tbe  judgment  must  be  affirmed. 


HAWK  V.  PINB  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Sept  17, 
1907.) 

Actions— Joinder— CoNTBACT  ob  Tobt. 

Where  plaintiff  contracted  to  log  certain 
land  for  a  specified  price  and  to  furnish  equip- 
ment for  a  tram  ioa4,  part  of  which  was  to  be 
constructed  by  defendant,  plaintiff  was  entitled 
to  join  an  action  for  damages  for  defendant's 
breach  of  the  contract  with  an  action  for  de- 
fendant's conversion  of  plaintiff's  property  placed 
on  the  land  for  the  purpose  of  doins  the  work  un- 
der the  contract  under  Revisal  1905,  I  469,  pro- 
viding tbat  any  causes  of  action  may  be  united 
where  they  anse  out  of  tbe  same  transaction 
or  a  transaction  connected  with  the  same  sub- 
ject of  action. 

[Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  1,  Action,  it  490-510.] 

Appeal  from  Superior  Court  Craven  Coun- 
ty;  Neal,  Judge. 

Action  by  O.  B.  Hawk  against  the  Pine 
Lumber  Company.  From  an  order  overrul- 
ing a  demurrer  to  the  complaint,  defendant 
appeals.     Affirmed. 

The  plaintiff  alleged  in  bis  complaint: 
That  the  defendant  owned  a  large  tract  of 
land  In  said  county  and  employed  him  to 
log  the  same  at  $3  per  1,000  feet,  there 
being  150,000,000  feet  of  timber  on  the  land 
at  tbe  time.  In  order  to  cut  and  deliver 
tbe  timber  as  required  by  the  contract,  it 
was  necessary  to  1^  a  tramway,  part  of 
which  was  constructed  by  the  plaintiff  and 
the  other  part  by  the  defendant;  the  plain- 
tiff having  agreed  to  furnisb  trucks  and 
certain  other  equipment  and  supplies  for 
carrying  on  tbe  work,  which  he  did,  and 
the  defendant  having  agreed  to  furnish  other 
equipment  and  materials  necessary  for  the 
said  purpose,  which  it  failed  to  do.  That  the 
defendant  in  other  respects  refused  to  per- 
form its  contract  While  the  plaintiff  was 
engaged  in  tbe  performance  of  his  part  of 
the  contract,  the  defendant  unlawfully  seiz- 
ed and  took  possession  of  the  tramway,  and 
converted  to  his  own  use  certain  property 
which  the  plaintiff  had  furnished  and  placed 
on  the  premises  for  the  purpose  of  doing  tbe 
work  required  of  him  by  the  contract  and 
thereby  prevented  him  from  performing  tbe 
same.  He  prays  judgment  for  $100,000  for 
the  breach  of  the  contract  for  $3,470  for 
seizing  the  tramway  which  was  built  by 
the  plaintiff  at  his  own  expense,  and  for 
$2,174  for  the  conversion  of  the  personal 
property,  making  in  all  $105,644.  Tbe  de- 
fendant demurred  for  misjoinder,  because 
tbe  plaintiff  had  united  a  cause  of  action 
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for  nnllqaidated '  damages,  which  arose  out 
of  a  contract  with  one  for  the  conversion 
of  personal  property,  which  arose  out  of  a 
tort  The  demurrer  was  overruled,  and  the 
defendant  appealed. 

W.  W.  Clark  and  Simmons,  Ward  &  Al- 
len, for  appellant  D.  L.  Ward  and  W.  D. 
Mclver,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  Is  true,  as  argued  by  the  learned 
counsel  for  the  defendant  that  at  common 
law  the  causes  of  action  stated  in  the  com- 
plaint could  not  have  been  Joined.  28  Cyc. 
392;  Logan  v.  Wallls,  76  N.  C.  416;  Doughty 
V.  Railroad,  78  N.  G.  22.  But  this  rule  has 
been  changed  by  the  reformed  procedure, 
and  now  any  causes  of  acitlon  may  be  united 
"where  they  arise  out  of  the  same  trans- 
action or  a  transaction  connected  with  the 
same  subject  of  action."  Whether  they  be 
■for  the  breach  of  a  contract  and  for  a  tort 
or  legal  or  equitable,  or  both,  will  make  no 
difference.  Revlsal  1905,  i  469.  The  courts 
have  not  attempted  t«ntate  any  general  rule 
by  which  all  cases  may  be  tested  under 
that  statute,  as  It  has  beean  found  Impossible 
to  do  so.  The  language,  no  doubt  was  chos- 
en because  of  the  vefy  wide  scope  of  its 
meaning,  enabling  the  courts  to  construe  It 
as  will  be  found  most  convenient  and  best 
calculated  to  promote  the  ends  of  justice. 
1  Enc.  of  PI.  &  Pr.  185.  Having  no  very 
definite  principle  to  guide  as.  It  is  safer  for 
courts  to  pass  upon  the  question  as  each 
case  Is  presented,  except  when  it  comes 
directly  and  clearly  within  some  established 
precedent. 

We  think  the  causes  of  action  were  prop- 
erly joined  In  this  case,  and  that  the  court 
was  right  In  overruling  the  demurrer  and 
requiring  the  defendant  to  answer.  In  Ham- 
lin y.  Tucker,  72  N.  C.  502,  the  court  held 
that  the  plaintiff  had  properly  united  causes 
of  action  for  harboring  his  wife,  for  the 
conversion  of  personal  property  belonging 
to  the  plaintiff  jure  maritl,  for  inducing  the 
wife  to  execute  a  deed  for  land  to  the  de- 
fendant while  so  harbored,  and  for  convert- 
ing certain  personal  property,  the  subject  of 
a  marriage  settlement.  It  would  seem  that 
the  case  just  cited  is  more  than  a  good  prec- 
edent for  the  ruling  of  the  court  In  this  one. 
The  causes  of  action  are  not  so  nearly  relat- 
to  or  connected  with  each  other  as  are  those 
In  this  case;  the  only  difference  being  that 
In  Hamlin  v.  Tucker  they  were  legal  and 
equitable,  while  here  they  are  In  contract 
and  In  tort  But  this  Is  merely  a  nominal 
distinction.  By  clear  analogy  many  cases 
sustain  the  ruling  of  the  court  Young  v 
Young,  81  N.  C.  92;  King  v.  Farmer,  88  N. 
C.  22;  Benton  v.  Collins,  118  N.  O.  196,  24 
N.  E.  122;  Cook  v.  Smith,  119  N.  C.  350. 
25  S.  E.  958;  Daniels  v.  Fowler,  120  N.  C. 
14,  26  S.  E.  635;  Fisher  v.  Trust  Co.,  138 
N.  C.  224,  50  S.  E.  Co9;    Oyster  v.  Mining 


Co.,  140  N.  C.  135,  S2  S.  E.  198;  McOowao 
V.  Insurance  Co^  141  N.  0.  367,  S4  8.  E.  287. 
"The  result  of  the  decisions  Is  that  if  tbe 
causes  of  action  be  not  entirely  distinct  and 
unconnected;  If  they  arise  out  of  one  and 
the  same  transaction,  or  a  series  of  trans- 
actions forming  one  course  of  dealing  and 
all  tending  to  one  end;  if  one  connected 
story  can  be  told  of  the  whole — tbe  objectioD 
of  multifariousness  does  not  arise."  Yotmg 
V.  Young,  81  N.  C.  91;  Bedaole  v.  Monroe, 
40  N.  C.  313. 

But  Badger  v.  Benedict  1  Hilton  (N.  Y.) 
414,  seems  to  l>e  directly  In  point  In  that 
case  there  were  separate  causes  of  action, 
arising  out  of  the  breach  of  a  contract  and 
injuries  to  property,  the  subject  of  the  con- 
tract which  was  in  the  possession  of  tbe 
plaintiff  for  the  purpose  of  enaliling  her  to 
perform  It  and  by  the  conversion  of  wtiicb 
she  was  prevented  from  doing  so.  Tbe  court 
held  that  they  were  properly  united  under 
a  statute  of  that  state  identical  in  language 
with  ours,  as  they  arose  out  of  one  and 
the  same  transaction..  That  decision  is  not 
a  binding  precedent  with  us,  but  it  must  be 
regarded  as  very  persuasive  authority.  If 
the  causes  of  action  stated  in  the  plaintiff's 
complaint  in  this  case  did  not  arl8.e  out  of 
the  same  transaction,  and  we  think  tbey 
did,  they  surely  are  connected  with  the  same 
subject  of  action.  We  do  not  see  how  tbe 
defendant  can  possibly  t>e  prejudiced  In  bis 
defense  by  the  joinder. 

We  conclude  that  the  ruling  of  the  court 
was  right  The  defendant  will  be  allowed 
to  answer. 

No  error. 


DIXON  V.  DIXON. 

(Supreme  Court  of  North  Carolina.    Sept  17, 

1907.) 

TBUBTS— EXPBESSED  TbUBTS  —  ENFOKOratENT— 
LmiTATIONS. 

Where  a  wife  purchased  certain  real  estate 
with  money  furnished  her  by  her  husband,  and 
later,  knowing  that  title  was  taken  in  her 
name,  consented  to  transfer  tbe  property  to  him, 
but  afterwards  refused  to  do  so,  her  acknowledc- 
ment  operated  to  create  an  expresia  trust  in  fa- 
vor of  ner  husband,  so  that  limitations  did  not 
begin  to  run  against  the  husband's  suit  to  en- 
force the  trust  until  her  sabsequent  disavowal. 

Appeal  from  Superior  Court,  Ct&y&a  Coun- 
ty; Ferguson,  Judge. 

Suit  by  John  Dixon  against  Melissa  A.  Dix- 
on. From  a  decree  In  favor  of  complainant 
defendant  appeals.    Afflrmed. 

W.  W.  Clark,  for  appellant  Moore  &  Dunn, 
for  appellee. 

CLARK,  C.  J.  This  is  an  action  by  the 
husband  to  bave  his  wife  declared  trustee 
for  him  of  the  property  described  in  tbe  com- 
plaint which  alleges  that  ail  said  property 
was  bought  by  the  defendant  with  mon^ 
furnished  her  by  the  plaintiff  under  Instroc- 
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ttons  to  take  title  in  hl>  name,  but  tlut  in- 
stead abe  took  the  titie  In  her  own  name. 
The  Jury  fomid  the  facts  to  be  aa  tbos  al- 
ibied. 

Tbe  deeds  to  tbe  wife  for  tbe  property  were 
dated  Jnly  14,  1880,  October  24,  1889,  Janu- 
ary 26,  1889,  and  January  IS,  1892.  This 
action  was  begun  January  19,  1904.  Tbe  de- 
fendant pleaded  the  10-year  statute  of  limita- 
tions. By  consent,  tbe  facts  as  to  this  plea 
were  found  by  the  judge,  which,  in  addition 
to  wliat  is  above  stated,  are  that  while  plain- 
tiff and  defendant  were  living  together  as 
man  and  wife,  "knowing  title  had  been  taken 
In  her,  lie,  by  and  wltb  her  consent,  took  the 
deeds  to  a  lawyer  to  liave  the  title  perfect- 
ed in  bim,  but  was  called  off  by  a  telegram, 
and  the  transfer  was  never  made."  It  does 
not  appear  when  this  occurred;  but  tbe 
judge  further  finds  tbat  there  was  no  evi- 
dence of  any  contest  or  friction  about  tbe 
title  or  possession  of  the  property  until  the 
defendant  instituted  an  action  for  divorce 
November  2,  1903.  It  is  therefore  unneces- 
sary to  discuss  the  interesting  question 
wbether  the  statute  could  run  between  bus- 
band  and  wife;  for,  the  trust  being  acknowl- 
edged, it  l>ecame  an  express  trust,  of  which 
there  was  no  disavowal  or  adversary  holding 
until  November  2,  1003.  Till  then  the  sUt- 
ute  did  not  run,  and  the  court  properly  held 
that  the  plaintiff's  action  is  not  barred  by 
the  statute  of  limitation. 

Affirmed. 


JACKSON  V.  SOnTHBRN  RT..  CAROUNA 
DIVISION,  et  al. 

(Supreme  Court  of  Sooth  Carolina.    Aog.  18, 
1007.) 

1.  Railsoads  —  CovPARns  Liable  tob  In- 

jVBiKs— Lessors  and  Lessees. 

Where  both  a  lessor  railroad  and  a  lessee 
are  sned  for  the  negligence  of  the  lessee,  a  non- 
suit should  not  be  granted  to  tbe  lessor,  unless 
it  should  also  be  granted  to  the  lessee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  f  813.] 

2.  Master  and  Servant— Feu.ow  Sebvantb. 

Whether  a  bystander  is  a   fellow   servant 

with  a  station  agent,  who  calls  him  in  to  assist 

in  rolling  cars  away  from  a  fire,  is  for  the  jury. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  34,  Master  and  Servant,  {  1062.] 

3.  Same  — Incompetency   of   Fellow    Sebv- 

AKT. 

A  master  Is  only  required  to  exercise  due 
care  in  selecting  his  servants,  and  is  not  liable 
for  injuries  caused  to  a  servant  by  reason  of  the 
incompetency  or  inefficiency  of  a  fellow  servant 
where  he  exercised  such  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  34,  Master  and  Servant  S  336.] 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;    J.  C.  Klugh,  Judge. 

Action  by  W.  F.  Jackson,  Jr.,  against  the 
Sontbem  Railway,  Carolina  Division,  and 
tbe  Sontbem  Railway  Company.    Judgment 


for  plaintiff,   and  defendants   appeal.     Re- 
versed. 
See  K4  8.  B.  281. 

J.  B.  McDonald,  for  appellants.  Wm.  B. 
McCaw,  for  respondent 

POPB,  C.  I.  This  Is  tbe  second  appeal  in 
this  case.  73  8.  C.  567,  54  &  B.  231.  The 
facts  are  as  follows:  On  the  night  of  Octo- 
ber 9,  1903,  a  large  fire  took  place  in  Tirzah, 
a  station  on  defendant's  road  In  York  coun- 
ty. The  fire  bad  done  much  damage  and 
was  threatening  to  destroy  several  freight 
cars  standing  on  a  side  track  l>etween  tbe 
fire  and  defendants'  depot.  In  order  to  save 
tbe  cars  and  the  station,  which  would  neces- 
sarily have  caught  had  the  cars  been  burned, 
S.  M.  Carothers,  defendants'  agent  at  Tir- 
zah, sought  to  roll  tbe  cars  down  the  track. 
In  pursuance  of  this  plan  be  called  to  Will 
Roach  and  George  Wilson  to  help  him,  and 
be  himself  got  upon  tbe  cars  to  work  tbe 
brakes.  Will  Roach  having  failed  to  respond 
to  his  request  and  George  Wilson  being  un- 
able to  move  tbe  cars,  Carothers  called  one 
or  more  persons  to  bis  aid,  among  whom 
was  tbe  plaintiff,  W.  F.  Jackson,  Jr.  To 
facilitate  moving  the  cars  he  ordered  George 
Wilson  to  uncouple  them.  Jackson,  accord- 
ing to  bis  own  testimony,  believing  that  Wil- 
son bad  carried  out  tbe  order,  got  between 
tbe  cars  and  was  pushing,  when  the  car  be- 
hind caught  bis  right  foot,  crushed  bis  an- 
kle, and  bruised  bis  right  leg  considerably. 
Plaintiff  alleged  negligence  on  tbe  part  of 
tbe  defendants  in  not  fumisbing  bim, 
through  their  representative,  S.  M.  Caro- 
thers. a  safe  place  to  work,  reasonably  safe 
and  suitable  appliances  with  which  to  work, 
a  competent  servant  to  uncouple  tbe  cars, 
and  a  sufficient  and  competent  force  to  move 
them.  The  defendants  deny  any  negligence 
on  their  part,  and  allege  that  plaintiff's  injury 
was  due  to  an  imavoidable  accident  and  tbat 
the  injuries  were  caused  by  tbe  acts  of  fel- 
low servants,  and  therefore  they  are  not 
liable.  The  case  came  on  for  trial  at  the 
May,  1906,  term  of  court  for  York  county. 
At  tbe  conclusion  of  the  plalntlfTs  testimony 
defendants  moved  for  a  nonsuit.  Judge  J. 
C.  Klugh,  tbe  presiding  judge,  refused  the 
motion  and  allowed  the  case  to  go  to  the 
jury.  The  result  was  a  verdict  of  $6,000  for 
the  plaintiff.  Tbe  motion  for  a  new  trial 
having  been  refused,  defendants  appeal  to 
this  court 

1.  The  flrst  exception  raises  tbe  point  that 
the  motion  for  a  nonsuit  should  have  been 
granted  as  to  tbe  defendant  Southern  Rail- 
way, Carolina  Division,  as  there  was  a  to- 
tal failure  of  proof  tending  to  show  negli- 
gence on  Its  part.  It  was  admitted  on  all 
sides  that  tbe  defendants  occupied  the  re- 
lation to  each  other  of  lessor  and  lessee. 
Under  our  law  tbe  defendant  Southern  Rail- 
way is  agent  of  its  lessor,  and  the  lessor  is 
responsible  for  all  acts  of  negligence  on  tbe 
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part  of  the  Southern  Railway's  officers  and 
agents.  Smalley  v.  Railway,  73  S.  C.  572,  63 
S.  E.  1000;  Franklin  v.  Railway,  74  S.  C. 
332,  54  S.  B.  578;  Reed  v.  Railway,  75  S. 
C.  170,  55  S.  B.  218.  Therefore,  unless  the 
nonsuit  could  hare  been  granted  as  to  the 
Southern  Railway,  no  error  was  committed 
In  refusing  It  as  to  the  Southern  Railway, 
Carolina  Dirision.  Let  us  consider,  then.  If 
the  motion  should  have  been  granted  as  to 
the  lessee.  The  motion  was  made  on  the 
grounds  that  there  was  no  evidence  tending 
to  show  negligence  on  the  part  of  the  de- 
fendants, and  that  plaintiff's  injuries,  if  be 
were  injured,  were  due  solely  to  the  acts 
of  fellow  servants.  These  grounds  resolve 
themselves  Into  the  question  whether  Caro- 
tbers  was  the  representative  of  the  master 
and  a  superior  servant  having  a  right  to 
control  and  direct  the  services  of  the  plain- 
tiff. On  the  former  appeal  It  was  held  that 
there  was  testimony  going  to  establish  this 
relation  and  the  nonsuit  was  properly  refus- 
ed. On  this  trial  the  evidence  is  equally 
strong,  if  not  stronger.  Carotbers  himself 
testified  that  he  bad  control  of  defendants' 
property  at  Tlrzab.  Several  witnesses  tes- 
tified to  the  same  effect.  The  property  be- 
ing in  danger,  he  called  upon  the  plaintiff 
to  aid  In  protecting  it,  and  the  plaintiff  re- 
sponded. Under  these  circumstances  we 
think  the  question  was  properly  submitted 
to  the  Jury  to  say  whether  he  was  a  superior 
or  a  fellow  servant.  The  nonsuit,  therefore, 
was  properly  refused. 

2.  The  next  question  raised  by  the  de- 
fendants' exceptions  is  that  the  circuit  Judge 
charged  the  Jury  that,  in  order  to  constitute 
the  relation  of  fellow  servants,  there  must 
be  equality  In  the  matter  of  doing  work. 
This  exception  misconstrues  the  charge. 
Throughout  Judge  Elugh  seemed  anxious  to 
Impress  upon  the  Jury  that  difference  of 
rank  did  not  necessarily  prevent  persons 
from  being  fellow  servants.  After  charging 
defendants'  request  to  this  effect,  he  added 
these  words:  "That  makes  clear  the  distinc- 
tion that  I  have  been  seeking  to  bring  to 
your  attention  all  along  between  the  relation 
of  fellow  servants  and  the  relation  between 
the  superior  servant  representing  the  master 
and  the  under  servant,  and  I  so  charge  you." 
It  is  impossible  that  the  Jury  could  have 
been  misled  by  the  words  objected  to.  There- 
fore we  overrule  the  objection. 

3.  The  circuit  Judge  charged  the  Jury  In 
effect  that  If  the  master  fails  to  employ  com- 
petent servants,  and  an  employ^  Is  Injured 
by  reason  of  the  incompetency  or  Incapacity 
of  his  fellow  servants,  then  the  master  Is 
liable.  The  defendants  object  to  this  charge 
on  the  ground  that  it  renders  the  master  ab- 
solutely liable  If  Injury  results  from  the  em- 
ployment of  Incompetent  servants.  This 
contention  must  be  sustained.  It  Is  true 
that  one  entering  service  does  not  assume  the 
risk  arising  from  the  negligent  selection  of 
Incompetent  servants,  and  It  Is  also  true  that 


evidence  of  Incompetency  of  a  servant  raises 
a  prima  facie  presumption  of  negligence  in 
the  master  selecting  him,  in  the  absence  of 
evidence  of  due  care  In  selection.  But  It  was 
error  to  charge  the  Jury  tbat  If  the  mast^ 
fails  to  employ  competent  servants,  and  an 
employ^  Is  injured  by  reason  of  Incompetency 
or  incapacity  of  his  f^low  servant,  then  the 
master  Is  liable,  for  the  master  is  liable  only 
for  due  care  in  the  selection  of  his  servants. 
It  is  true  the  circuit  Judge  did  charge: 
"Now,  after  the  anployer  has  exercised  rea- 
sonable care  in  selecting  employes,  he  is 
not  bound  to  compensate  a  fellow  servant 
for  the  negligence  of  his  fellow  servants, 
as  I  have  already  Instructed  you."  But  he 
immediately  followed  it  with  this  liuxmslB- 
tent  and  erroneous  Instruction:  "But  If  he 
fails  to  employ  competent  fellow  servants, 
and  an  employ^  Is  Injured  by  reason  of  the 
Incompetency  or  incapacity  of  the  fellor 
servants  to  do  the  work  they  are  employ- 
ed to  do,  that  Is  a  risk  the  employe  doe» 
not  assume;  but  the  employer  Is  bonnd  to 
compensate  him  if  he  was  Injured  by  the  In- 
competency of  bis  fellow  servants.  Just  as 
much  as  he  is  bound  to  compensate  him  If 
he  Is  injured  by  reason  of  the  unsafe  or  un- 
suitable appliances  that  might  be  necessary 
for  the  doing  of  the  work  and  that  are  fur- 
nished by  the  employer." 

The  defendants'  fifteenth  request  to  charge 
was:  "The  law  Is  that  when  one  enters  Into 
the  employ  of  another  he  assumes  the  natural 
and  ordinary  risk  of  such  employment,  which 
includes  the  negligence  of  a  fellow  servant. 
If  the  master  has  selected  such  fellow  servant 
with  due  care.  If  the  Jury  should  find  that 
Carothers  had  authority  to  direct  and  con- 
trol those  who  were  working  under  him,  and 
if  they  should  find  further  that  he  gave  or- 
ders and  directions,  but  that  such  orders 
and  directions  were  not  obeyed  or  carried 
out,  and  that  that  was  the  proximate  cause 
of  the  plalntltTs  alleged  injury,  then  the 
plaintiff  cannot  recover,  and  the  verdict 
must  be  for  the  defendant"  In  commenting 
on  this  request  the  circuit  Judge  again  em- 
phasized the  error  in  these  words:  "That  is. 
If  you  should  find  that  those  orders  were  not 
carried  out  because  of  the  negligence  of  the 
fellow  servant  to  whom  they  were  given.  If 
you  should  find  that  they  were  not  carried  out 
because  of  the  Inefficiency  or  Incompetency 
of  a  fellow  servant,  the  defendant  would  be 
liable,  because  you  must  bear  In  mind  tbe 
difference  bteween  the  liability  of  the  em- 
ployer for  the  negligence  of  his  fellow  serv- 
ants and  his  liability  for  inefficiency  and  in- 
competency. He  Is  not  liable  for  the  n^li- 
gence.  He  is  liable  If  he  has  selected  Incom- 
petent or  inefficient  fellow  servants.  Just  tbe 
same  as  he  would  be  liable  for  a  defect  in 
any  other  appliance  which  he  furnishes  that 
would  be  necessary  to  do  the  work,  and  so  I 
charge  you."  This,  in  effect,  makes  the  mas- 
ter a  guarantor  of  the  competency  of  his 
servant,  whereas  all  that  tbe  law  Imposes  up- 
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on  the  master  Is  tbe  exercise  of  dae  care  In 
selecting  hla  aerrants.  The  qneetlon  of  due 
care  under  all  the  circumstances  should  have 
been  submitted  to  the  Jury. 

4.  The  last  alleged  error  is  failure  of  the 
drcnit  Judge  to  grant  a  new  trial  on  the 
ground  of  lnsu£Sciency  of  evidence  to  sus- 
tain the  verdict  There  was  testimony  on  all 
the  material  issues  in  the  cause.  The  Jur$ 
beard  the  case  and  rendered  a  verdict  for  the 
plaintift.  The  circuit  Judge,  on  the  motion 
for  a  new  trial,  we  must  take  for  granted, 
carefully  considered  the  testimony,  and  his 
conclusion  was  that  the  verdict  was  proper. 
Under  the  well-settled  law  this  court  cannot 
review  the  evidence.  Miller  ▼.  Railway,  69 
S.  C.  116.  48  S.  E.  99;  Jones  v.  Hiers,  57  S. 
C.  427,  35  S.  E.  748;  Wilson  v.  Assurance 
Co.,  51  S.  0.  549,  29  S.  E.  245,  64  Am.  St 
Rep.  700. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed  and 
the  case  remanded  for  a  new  trial. 

JONES,  J.  (concurring).  I  concur  in  the 
Judgment  for  reversal.  The  testimony,  in 
view  of  the  decision  on  the  former  appeal  in 
this  case  (73  S.  0.  672,  54  8.  E.  231).  leaves 
no  room  to  doubt  that  plaintiff  was  fellow 
servant  with  Wilson  In  the  matter  of  moving 
the  cars  from  the  threatening  Are,  and  that 
the  failure  of  Wilson  to  uncouple  the  cars,  as 
directed  by  Carothers,  representing  the  mas- 
ter, was  the  proximate  cause  of  the  injury. 
Tbe  plaintiff  testified  that  Just  before  he 
went  in  between  the  cars  to  push  with  Wll- 
aoD,  he  beard  Carothers  direct  Wilson  to 
nnconple  the  cars,  and  that  he  supposed  the 
order  had  been  obeyed.  Being  a  fellow  serv- 
ant with  Wilson,  however  regrettable  his 
misfortune,  plaintiff  cannot  recover  of  de- 
fendant for  injuries  resulting  from  the  negli- 
gence of  Wilson  In  falling  to  obey  the  order 
of  Carothers.  The  master  is  liable  to  a 
servant  for  the  acts  or  omissions  of  a  fellow 
servant,  dne  to  incompetency  and  incapacity, 
when  the  master  is  negligent  in  the  selection 
of  such  fellow  servant  Proof  of  a  servant's 
incapacity  raises  only  a  prima  facie  presump- 
tion of  negllgoit  selection  by  the  master; 
bnt  in  this  case  there  was  no  evidence  that 
Wilson,  a  section  hand,  was  incompetent  to 
uncouple  standing  freight  cars,  and  there  was 
no  evidence  that  it  was  a  negligent  act  to 
select  Wilson  to  aid  in  the  sudden  emergency 
and  necessity  for  quick  action  caused  by  the 
Are. 

For  these  reasons  there  was  error  In  refus- 
ing to  grant  a  nonsnlt  as  alleged  In  subdivi- 
sions "a"  and  "b"  of  the  second  exception,  In 
charging  the  Jury  as  alleged  In  the  fourth 
and  fifth  exceptions,  and  in  refusing  a  new 
trial  for  want  of  evidence  to  sustain  the 
verdict  as  alleged  In  the  eighth  exception. 

GARY,  A.  J.  (dissenting).  Mr.  Chief  Jus- 
tice POPE  uses  this  language  in  his  opinion: 
"The  circuit  Judge  charged  the  Jury  in  ef- 


fect that  If  the  master  falls  to  employ  com- 
petent servants,  and  an  employ^  Is  injured 
by  reason  of  the  Incompetency  or  Incapacity 
of  his  fellow  servants,  'then  the  master  Is 
liable.  The  defendants  object  to  this  charge 
on  the  ground  that  It  renders  the  master  ab- 
solutely liable  If  Injury  results  from  tbe  em- 
ployment of  Incompetent  servants.  This  con- 
tention must  be  sustained.  *  *  •  This,  In 
effect,  makes  the  master  a  guarantor  of  tbe 
competency  of  his  servant  whereas  all  that 
the  law  imposes  upon  the  master  Is  the  ex- 
ercise of  due  care  In  selecting  his  servants. 
The  question  of  due  care  under  all  the  cir- 
cumstances should  have  been  submitted  to 
the  Jury."  In  order  to  determine  whether 
there  was  error  in  that  portion  of  the  charge 
Just  mentioned,  it  will  be  necessary  to  refer 
to  the  pleadings,  for  the  purpose  of  ascertain- 
ing the  issues  involved. 

The  c<»DplaInt,  In  specifying  the  particu- 
lars In  which  the  defendant  was  negligent 
alleges  that  It  failed  to  "select  or  employ  a 
competent  servant  to  uncouple  tbe  freight  or 
box  cars,  to  further  and  expedite  their  re- 
moval"; also,  to  "furnish  a  sufficient  and 
competent  force  to  remove  said  freight  or 
box  cars,  with  due  regard  to  the  safety  of 
plaintiff."  While  the  answer  of  the  defend- 
ants does  not  deny  this  allegation  in  express 
terms,  it  may,  under  a  liberal  construction, 
be  regarded  as  put  In  Issue;  but  the  defend- 
ants did  not  set  up  as  a  defense  that  they  ex- 
ercised due  care  In  the  selection  of  their 
servants.  In  the  case  of  Hicks  t.  Railway, 
63  S.  C.  S59,  375,  41  S.  E.  763,  the  court  says: 
"We  see  no  reason  why  It  should  not  be 
prima  facie  evidence  of  negligence  to  employ 
an  Incompetent  servant,  as  well  as  to  furnish 
defective  machinery.  Nor  do  we  see  why  a 
servant  should  be  held  to  assume  the  risk 
of  negligence  on  the  part  of  an  Incompetent 
fellow  servant,  when  he  does  not  assume  the 
risk  arising  from  defective  machinery,  es- 
pecially since  It  has  been  decided  that  the 
word  'appliances'  Includes  the  persons  nec- 
essary to  operate  the  machinery."  The  prin- 
ciple Is  thus  stated  In  Branch  y.  Railway. 
85  S.  C.  406,  407,  14  S.  B.  808:  "The  allega- 
tion on  the  part  of  a  servant  that  he  has  sus- 
tained an  Injury  while  In  the  service  of  tbe 
master  by  reason  of  the  neglect  of  a  duty 
which  the  latter  owes  to  the  former  unques- 
tionably states  a  cause  of  action;  for,  as 
said  above,  the  omission  of  such  duty  affords 
at  least  prima  facie  evidence  of  negligence, 
and  while  it  is  true  that  such  prima  facie 
showing  may  be  rebutted  by  evidence  tend- 
ing to  show  that  such  omission  of  duty  on 
the  part  of  the  master  was  not  owing  to  his 
want  of  care  and  diligence,  but  was  due  to 
other  causes  which  he  could  not  control,  yet 
until  such  prima  facie  showing  is  rebutted 
it  will  be  conclusive.  For  Instance,  the  mas- 
ter may  show  that  he  did  not  know,  and 
could  not  by  the  use  of  due  care  and  dili- 
gence have  ascertained,  that  th^^e  were  any 
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such  defects  in  tbe  machinery,  or  other  ap- 
pliances furnished  the  servant  as  wonid  be 
likely  to  cause  the  injury  complained  of;  but, 
until  this  is  shown,-  the  failure  to  perform  an 
acknowledged  duty  stands  unexcused,  and 
renders  the  master  resi)onsibIe.  It  seems  to 
us,  therefore,  that  want  of  knowledge  on  the 
part  of  the  master  of  the  defect  in  the  ma- 
chinery, being  a  matter  of  excuse  for  tiie 
failure  on  his  part  to  perform  an  acknowl- 
edged duty,  constitutes  matter  of  defense, 
and  is  not  an  element  In  the  cause  of  action. 
•  •  •  As  the  law,  recognizing  the  imper- 
fection of  human  nature,  does  not  require  ab- 
solute perfection  in  the  performance  of  duty, 
it  will  listen  to  excuses  for  nonperformance 
as  a  defense  to  an  action  to  recover  dam- 
ages for  an  injury  sustained  by  one  by  rea- 
son of  the  failure  of  another  to  perform  a 
duty  which  the  latter  owes  to  the. former. 
'We  think,  therefore,  that  knowledge  on  the 
part  of  defendant  company,  in  this  case,  of 
the  defect  in  the  machinery,  by  reason  of 
which  the  injury  complained  of  was  sus- 
tained, constitutes  no  part  of  the  plaintiff's 
cause  of  action,  but  is  a  matter  of  defense." 

Under  this  authority  (which  has  been  af- 
firmed in  subsequent  cases)  the  charge  men- 
tioned In  tbe  opinion,  even  standing  alone, 
was  free  from  error.  But  his  honor,  tbe  pre- 
siding Judge,  charged  specifically  that,  "after 
the  employer  has  exercised  reasonable  care 
In  selecting  employes,  he  Is  not  bound  to 
compensate  a  fellow  servant  for  the  negli- 
gence of  his  fellow  servants,"  thus  submit- 
ting the  question  squarely  to  the  Jury,  wheth- 
er there  whs  due  care  in  the  selection  of  the 
servants.  It  seems  to  me  that  the  doctrine 
announced  in  tbe  opinion  would  practically 
overrule  tbe  case  of  Branch  v.  Railway,  ^ 
S.  O.  405.  14  8.  B.  808,  in  this  particular. 

For  these  reasons  I  dissent. 


FIELDS  r.  LANCASTER  COTTON  MILLS. 

(Supreme  Court  of  Soiifh  Carolina.    Aug.  13, 

1907.) 

1.  Masteb  AMD  Sebvani^-Tobts  of  Servant 
— LiABiLiTT  OP  Masteb. 

Where  tbe  Boperintendent  of  a  cotton  mill 
was  intrusted  with  the  control  of  its  policies 
and  the  methods  to  be  employed  to  prevent  inter- 
ference with  its  operatives,  the  cotton  mill  is 
liable  to  one  going  on  the  mill  property  to  en- 
tice away  its  employes,  where  he  is  tied  and 
thrown  into  a  pond  of  water,  in  which  acts  the 
superintendent  participated. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  1218.] 

2.  TbiaI/—Vebdict—Damaqk3— Amount. 

In  an  action  for  tort,  a  verdict  for  plain- 
tiff "for  punitive  damages"  was  not  illegal,  be- 
cause excluding  the  idea  of  actual  damages. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Trial,  {  784.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  CJounty ;  J.  C.  Klugh,  Judge. 

Action  by  Joseph  H.  Fields  against  the 
Lancaster  Cotton  Mills  and  another.  Judg- 
ment for  plaintiff.  Defendant  corjMration 
appeals    Affirmed. 


Williams  &  Williams,  for  appellant  J. 
Harry  Foster,  for  respondent 

WOODS,  J.  On  August  21,  1905,  tbe  plabi- 
tiff,  Joseph  H.  Fields,  went  from  Wlnnsboro 
to  Lancaster  for  the  purpose  of  hiring  hands, 
then  in  the  employment  of  the  Lancaster  Cot- 
ton Mills,  for  the  Fairfield  Mills.  The  com- 
ing of  outsiders  on  the  mill  property  and  In- 
ducing tbe  hands  to  leave  was  a  serious  griev- 
ance to  the  Lancaster  Mills,  and  the  super- 
intendent had  Instructed  the  overseers  to  pre- 
vent It  by  warning  such  persons  not  to  come 
on  the  mill  property,  and  if  the  warning  was 
unheeded  to  have  them  avrested  by  an  officer. 
Having  information  of  the  coming  of  Fields, 
or  of  some  other  person,  with  the  design  o( 
enticing  away  the  mill  hands,  the  overseers, 
Hope,  Layton,  Hull,  Mahaffey,  Joseph  John- 
son, and  William  Johnson,  went  to  the  rail- 
road station  and  met  Fields.  The  defendant 
Skipper  was  also  at  the  station,  but  for  the 
purpose,  as  he  testifies,  of  mailing  a  letter. 
After  a  friendly  greeting.  Fields  walked  in 
company  with  the  superintendent  and  over- 
seers towards  the  mill  settlement  saying  to 
them,  falsely,  that  he  had  no  intention  of  try- 
ing to  hire  hands,  and  had  come  only  "to  see 
his  girl."  When  they  reached  the  mill  prop- 
erty some  of  the  party  seized  and  tied  Fidds, 
and  threw  him  Into  the  mill  reservoir,  and 
kept  him  there  for  a  minute  or  two.  Tbe 
plaintiff  sued  the  Lancaster  Cotton  Mills  and 
Skipper  for  $25,000  damages,  alleging  the  in- 
dignity to  have  been  maliciously  infilcted  up- 
on him,  in  pursuance  of  a  preconcerted  plan 
agreed  on  by  them.  The  appeal  la  from  a  re- 
covery of  |800  against  the  Lancaster  Cotton 
Mills  alone. 

The  defendant  first  insists  tbe  circuit  court 
committed  error  in  refusing  to  grant  a  non- 
suit and  subsequently  refusing  to  order  a 
new  trial,  on  the  ground  that  there  was  no 
evidence  whatever  of  tbe  participation  of 
tbe  defendants  In  the  tort  Without  evi- 
dence of  the  participation  of  Skipper,  the  su- 
perintendent of  the  mill,  there  might  be 
some  question  whether  the  mill  would  be 
liable  for  the  wrong  committed  by  the 
overseers,  who  had  no  authority  to  act  for 
the  mill  beyond  warning  such  p^sons  as 
Fields  to  keep  off  the  mill  property  and  to  ap- 
peal to  the  law  if  the  warning  should  be  un- 
heeded. But  there  was  a  conflict  of  evidence 
on  the  point  of  Skipper's  participation.  All 
the  overseers  testified  the  seizure  and  ducking 
of  the  plaintiff  was  the  result  of  his  having 
drawn  a  knife  on  Hope  without  provocation, 
and  they  all  support  Skipper  In  his  state- 
ment that  he  had  nothhtg  whatever  to  do 
with  the  assault  Skipper  admitted  that  be 
bad  some  years  before  thrown  into  the  water 
a  man  who  had  troubled  him  in  a  similar 
way,  and  that  on  this  occasion  he  stood  by 
and  saw  Hope  and  others  carrying  the  plain- 
tiff to  the  reservoir  with  the  avowed  purpose 
of  throwing  him  in.  He  testified,  however, 
that  be  had  no  idea  there  was  any  serious  In- 
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tentlon  to  carry  oat  the  threat  The  plalntlfTa 
testhnooy  was  to  the  effect  that  Skipper  did 
not  actnallf  lay  hands  on  him  and  was  a  little 
distance  apart  when  he  was  cast  into  the 
water;  bnt  he  also  testified  Skipper  was  one 
of  the  ringleaders  of  the  mob,  and  when  he 
was  pulled  oat  said:  "Next  time  I  come  back 
here  he  woald  do  me  a  damn  sight  worse." 
From  this  statement  of  the  evidence  it  is 
manifest  the  issues  of  participation  by  the 
superintendent  and  the  motive  of  the  assault 
were  for  the  decision  of  the  Jury.  The  su- 
perintendent of  a  cotton  mill  is  usually  the 
representative  of  the  mill  with  respect  to  the 
hiring  and  management  of  Its  operatives 
and  other  features  of  Its  mechanical  opera- 
tions. The  evidence  on  the  part  of  the  de- 
fendant shows  the  superintendent,  in  this  in- 
stance, was  Intrusted  with  the  control  of  Its 
policy  and  the  methods  to  be  employed  to 
prevent  Interference  with  the  operatives. 
The  Lancaster  Cotton  Mills  cannot,  therefore, 
escape  the  liability  to  third  persons  (or  any 
action  taken  by  him  with  respect  to  the  mnr- 
ters  it  had  placed  under  his  control.  It 
makes  no  difference  that  the  action  was  un- 
lawful and  that  it  would  not  have  been  sanc- 
tioned by  the  corporation  itself.  "The  prin- 
cipal is  liable  tor  the  acts  of  his  agent  done 
in  the  coarse  of  his  employment."  Parkerson 
V.  Wigbtman,  4  Strob.  (S.  C.)  363;  Cobb  v. 
Railroad  Co.,  37  S.  C.  194,  15  S.  B.  878; 
Backer  v.  Smoke,  37  S.  C.  377,  *16  S.  E.  40,  34 
Am.  St.  Rep.  758;  Skipper  v.  Mfg.  Co.,  58  8. 
C.  143, 86  S.  B.  609 ;  Hutchison  v.  Real  Estate 
Co.,  66  8.  C.  75,  43  S.  E.  295;  Polatty  v.  Ball- 
way  Co..  67  8.  C.  386,  46  8.  E.  932,  100  Am. 
St  Rep.  750;  Mitchell  ▼.  Leech,  69  8.  C. 
413.  48  8.  E.  290,  66  L.  R.  A.  723 ;  Williams 
V.  Tolbert,  76  8.  C.  211,  56  8.  B.  908.  There 
was  no  error  In  refusing  the  motions  for  non- 
suit and  for  a  new  trial  made  on  the  grounds 
that  there  was  no  evidence  of  the  participa- 
tion by  the  Lancaster  Cotton  Mills  In  the  tort. 

The  verdict  was  In  this  form:  "We  find  for 
the  plaintiff  eight  hundred  dollars  against  the 
Lancaster  Cotton  Mills,  for  punitive  dam- 
ages." The  defendant  contends  this  verdict 
was  illegal,  and  should  have  been  set  aside, 
because  Its  language  excludes  the  Idea  of 
actual  damages,  and  there  can  be  no  recovery 
for  punitive  damages  without  actual  dam- 
ages. 8lnce  this  exception  was  taken  the 
point  has  been  settled  contrary  to  the  defend- 
ant's view  by  the  case  of  Doster  v.  Telegraph 
Co.,  77  8.  C.  56,  67  S.  B.  671. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


8INOLETON  v.  PROGRBSSIVB  BEN. 
ASS'N. 

(Supreme  Coort  of  South  Carolina.    Aug.  9, 
1907.) 

InsnsANCE— BxNxrtT    Association  —  FoRni- 

TUBB— WAIVEB. 

A  prorlrion  in  a  certificate  of  a  benefit  as- 
wdatkm  that  on  the  failure  of  the  holder  of  the 
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certificate  to  pay  his  dues  for  four  weeks  he 
will  become  "nonfinancial  In  case  of  death,  and 
those  failing  to  pay  their  dues  for  three  weeks 
will  become  nonfinancial  in  case  of  sickness  and 
not  entitled  to  any  benefit  for  thirty  days  after 
such  dues  have  l>een  paid,"  and  that  when  any 
person  shall  be  in  arrears  for  four  weeks  the 
certificate  shall  be  null  and  void,  but  he  may  be 
reinstated  by  paying  a  regular  initiation  fee 
and  presenting  a  doctor's  certificate,  means  that 
a  meml)er  who  is  four  weeks  in  arrears  in  dues 
forfeits  his  certificate,  but  such  forfeiture  may 
be  waived  by  the  association  accepting  dues 
thereafter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  28,  Insurance,  |  1909.] 

Appeal  from  Common  Pleas  Circnlt  Court 
of  Charleston  County;  R.  O.  Purdy,  Judge. 

Action  by  Ella  Singleton  against  the  Pro- 
gressive Benefit  Association.  From  an  order 
affirming  a  Judgment  of  a  magistrate's  court 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Jno.  A.  QlllUand  and  Jno.  B.  Edwards,  for 
appellant  Nathans  &  Slnkler,  for  respond* 
ent 

POPE,  O.  J.  This  action  was  bron^t  In 
the  court  of  D.  J.  Baker,  Judicial  maglstrata 
for  Charleston  county,  by  the  plaintiff,  Ella 
Singleton,  against  the  defendant  association, 
to  recover  a  benefit  of  $40  alleged  to  be  due 
ber  on  a  certificate  Issued  to  her  husl>and, 
Jeremiah  Singleton,  on  the  12th  day  of  Sep- 
tember, 1904.  The  complaint  alleged  Jere- 
miah's death  and  the  fulfillment  of  all  the 
conditions  of  the  certificate.  In  order  to  re- 
lieve itself  from  liability  ander  paragraph  6 
of  the  conditions  printed  on  the  certificate, 
defendant  Introduced  plalntifTs  receipt  book 
hi  evidence,  which  showed  that  from  April 
2l8t  to  May  28th,  prior  to  Jeremiah's  death 
on  June  3,  1906,  no  payment  had  been  made 
on  dues.  Plaintiff  alleged  waiver  of  the  for- 
feiture by  the  association  In  receiving  pay 
for  four  weeks  on  the  2eth  of  May.  The  de- 
fendant then  took  the  position  that  under 
the  section  above  referred  to  it  was  optional 
with  the  association  either  to  declare  a  for- 
feiture or  to  allow  the  delinquent  member  to 
make  up  arrears,  on  condition  that  In  case 
of  death  within  30  days,  no  benefit  should 
be  recovered.  The  magistrate  found  for  the 
plaintiff  the  full  amount  claimed,  and  on 
appeal  to  the  circuit  court  Judge  R.  O.  Pur- 
dy, in  a  decree  of  November  17, 1906,  affirmed 
the  finding.  The  defendant  now  appeals  to 
this  court,  alleging  error  on  the  part  of  the 
circuit  court  In  holding  that  the  forfeiture 
bad  been  waived. 

Section  6,  relied  on  by  the  appellant  Is  as 
follows :  "Persons  failing  to  pay  their  duties 
for  four  weeks  will  become  nonfinancial  In 
case  of  death,  and  those  failing  to  pay  their 
dues  for  three  weeln  will  become  nonfinan- 
cial In  case  of  sickness,  and  not  entitled  to 
any  benefit  for  thirty  days  after  such  dues 
shall  have  been  paid.  When  any  person 
shall  be  four  we^u  in  arrears  all  claims  on 
the  association  ahall  be  forfeited,  and  the 
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certificate  thereon  nail  and  void.  But  sncb 
persons  may  be  reinstated,  after  having  been 
expelled  for  nonpayment  of  dues  or  assess- 
ments for  a  period  of  four  weeks,  by  paying 
the  regular  initiation  fee  and  presenting  a 
doctor's  certificate  In  addition  thereto.  A 
person  presenting  such  a  doctor's  certificate 
shall  be  reinstated  at  the  next  regular  meet- 
ing of  the  association."  After  most  scrupu- 
lous care  we  are  unable  to  arrive  at  any  le- 
gitimate conclusion  which  will  give  meaning 
to  all  of  the  clauses  of  this  condition.  If 
an  attempt  is  made  to  construe  It  as  appel- 
lant wishes,  we  are  met  at  the  very  thresh- 
old by  the  idea  that  It  is  clearly  against  the 
Intention  of  the  framers  of  the  condition. 
In  the  first  place,  the  two  divisions  of  the 
section  are  diametrically  opposed  to  each 
other.  Hence  it  is  hard  to  conceive,  if  It 
bad  been  the  intention  that  the  association 
should  have  the  optional  power  which  it 
now  claims,  why  some  word  Implying  such 
power  would  not  have  been  used?  It  would 
have  been  the  easiest  thing,  and  certainly  it 
is  the  most  probable,  that,  If  such  had  t>een 
the  intention,  some  disjunctive  word,  such 
as  "or"  or  its  equivalent,  would  have  been 
used.  So  far  from  the  use  of  such  a  word, 
however,  the  language  is  not  so  arranged, 
nor  are  we  able  to  discern  any  attempt  at 
an  arrangement,  which  would  imply  inad- 
vertent omission  of  such  a  connective.  Were 
such  the  case,  in  order  to  carry  out  the  in- 
tention, the  needed  word  could  be  supplied 
and  the  section  construed  so  as  to  give  the 
association  the  ipower  It  claims.  It  seems, 
however,  that  it  did  not  once  occur  to  the 
drawers  of  the  condition  under  consideration 
to  allow  members  who  had  been  delinquent 
for  4  weelts  to  pay  up  their  dues  and  be  rein- 
stated only  upon  condition  that,  should  death 
occur  within  30  days  thereafter,  no  benefit 
should  be  received.  When  the  section  is  con- 
sidered as  a  wholb.  there  is  strong  reason  to 
believe  that  the  30-day  clause  applies  only  to 
cases  of  sickness  where  there  had  been  a 
failure  to  pay  dues  (or  3  weeks.  It  will  be 
noticed  that.  Immediately  after  that  provi- 
sion, the  section  proceeds  to  declare  the 
penalty  for  four  weeks'  neglect  Of  course, 
if  we  had  to  be  guided  by  a  strict  grammati- 
cal construction.  It  would  be  hard  to  demon- 
strate that  the  suspending  clause  in  the  first 
sentence  did  not  apply  to  both  of  the  clauses 
Immediately  preceding  it ;  but  In  cases  such 
as  this  Intention  is  the  needle  pointing  out 
our  course,  and  If  it  Is  followed  correctly  we 
cannot  go  astray.  When,  therefore,  It  Is  de- 
clared in  such  unconditional  language  that 
forfeiture  shall  result  from  a  failure  of  four 
weeks'  dues,  and  the  manner  of  reinstate- 
ment Is  so  clearly  and  unequivocally  pre- 
scribed, we  cannot  but  think  that  that  was 
the  Idea  uppermost  In  the  minds  of  the 
framers  of  the  condition. 

This  conclusion  Is  sustained  by  the  fact 
that  in  most  associations  of  like  character, 


where  a  forfeiture  for  nonpayment  of  dues  is 
declared,  a  somewhat  analogous  mode  of  re- 
instatement is  prescribed.  Hence  we  Iiold 
that,  in  the  absence  of  waiver,  plaintiff's  cer- 
tificate was  forfeited.  That  the  company  did 
waive  the  forfeiture  here,  as  It  had  a  pe»rfect 
right  to  do,  seems  evident.  Just  a  short 
time  before  plaintiff's  husband's  death,  and 
after  six  weeks  had  elapsed  since  her  last 
payment  of  dues,  she  was  approached  by  the 
authorized  agent  of  the  association,  who  re- 
ceived her  dues  and  receipted  her  book  for 
them.  Therefore,  at  the  death  of  ber  hus- 
band, she  was  a  member  In  good  standing  in 
the  association  and  entitled  to  the  benefit 
named  In  her  certificate. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


SMITH  et  al.  v.  LINDER. 

(Supreme   Court   of   Sonth   Carolina.    Aug.   0, 
1907.) 

1.  cancei.i.ation    op   instoumewts— deeds— 
Fbaud — Limitations. 

In  an  action  to  set  aside  a  deed  as  obtained 
by  fraud,  the  complaint  must  allege  that  notice 
of  the  fraud  was  had  within  six  years,  nnder 
Code  Civ.  Proc.  1902,  S  112,  subd.  6,  providing 
for  the  bringing  of  such  actions  within  six  yean 
from  the  discovery  of  fraud. 

2.  Samk— Knowlkdqk  or  Fbatjd— Bubdxn  or 
Pboof.  f 

In  an  action  to  set  aside  a  deed  obtained 
by  fraud,  the  burden  is  on  defendant  to  show 
that  plaintiff  had  knowledge  of  the  fraud  for 
more  than  six  years. 
8.  Same— Laches. 

In  an  action  to  get  aside  a  deed  as  obtained 
by  fraud,  evidence  that  the  grantor  who,  when 
she  conveyed,  thought  she  only  had  a  life  estate, 
knew  that  the  grantee  claimed  tlio  land  in  fee 
'under  the  deed,  but  not  that  the  grantee  had 
imposed  npon  her  in  obtaining  the  deed,  and 
that  upon  receiving  such  information  she  con- 
sulted an  attorney,  shows  due  diligence. 
4.  Deeds— Validity— Fbaud— Evidence. 

Evidence  held  to  show  a  deed  from  a  moth- 
er to  her  son  was  obtained  by  the  fraud  of  the 
son. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  16,  Deeds,  i  645.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;    Dantzler,  Judge. 

Action  by  Nannie  Smith  and  Edna  Uttle- 
John  against  R.  E.  Llnder.  Judgment  for 
defendant  and  plaintiffs  appeal.     Reversed. 

Butler  &  Osborne,  Stanyame  Wilson,  and 
J.  E.  Webster,  for  appellants.  J.  C.  Jeffries 
and  H.  'J.  Hayneswortb,  for  respondent 

GARY,  A.  J.  The  plaintiffs  seek  eqnltable 
relief  on  the  ground  that  the  defendant  fraud- 
ulently induced  their  testatrix  to  execute  a 
conveyance  In  fee  of  the  land  in  dispute, 
while  laboring  under  the  mistaken  belief  that 
she  was  only  conveying  a  life  estate.  The 
allegations  of  the  complaint  are  substantially 
as  follows :  That  by  the  will  of  Robert  Lips- 
comb the  said  property  was  devised  to  his 
daughter,  Mary  Llnder,  and  at  taer  death  to 
the  heirs  of  her  body;  that  there  iras  bom 
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to  ber,  prior  to  1895,  as  the  lawful  helra  of 
plaintiff  Nannie  Smith,  and  Alice  Smith,  who 
her  body,  the  defendant  R.  B.  Under,  the 
predeceased  ber,  leaving  aa  her  only  child  the 
plaintiff  EJdna  Littlejohn ;  that  on  the  15th 
of  March,  1895,  Mary  LInder,  in  consideration 
of  $1,000,  executed  to  the  defendant  a  deed 
to  "all  her  right,  title,  and  Interest  In  the 
land,"  the  deed  being  to  him  and  his  heirs 
and  aaslgns,  forever,  and  with  the  usual  cove- 
nants of  warranty;  that  the  defendant  Is 
now  In  the  sole  possession  of  the  land,  and 
has  been  since  the  death  of  Mary  LInder, 
on  the day  of  May,  1905 ;  that  the  con- 
veyance was  obtained  through  the  fraud  and 
Influence  of  the  defendant,  who  by  bis  great 
and  undue  Influence  over  Mary  LInder  In- 
duced her  to  believe  that  ber  Interest  In  the 
land  under  the  will  was  a  life  estate,  and 
that  at  her  death  It  would  go  to  the  beirs  of 
ber  body — she  being  under  the  mistaken  fact 
that  her  Interest  was,  as  now  claimed  by 
defendant  and  as  then  known  to  blm,  the 
entire  estate  In  fee  conditional,  and  that  the 
deed,  as  executed,  conveyed  to  blm  the  estate 
in  fee;  that  the  ^consideration  Is  wholly  In- 
adequate. The  prayer  of  the  complaint  Is: 
(1)  That  said  deed  be  reformed  and  construed 
to  convey  only  an  estate  for  the  life  of  Mary 
LInder;  (2)  that  the  defendant  account  for 
two-thirds  of  the  rents  and  profits;  and  (3) 
for  partition. 

The  defendant  denied  the  allegations  of 
fraud,  and  alleged  the  following  by  way  of 
defense:  "That  said  deed  was  Immediately 
placed  upon  the  records  of  Spartanburg  coun- 
ty, and  the  defendant  Immediately  went  Into 
possession  of  said  land,  claiming  the  same  In 
fee  simple,  and  has  ever  so  continued  to  pos- 
sess the  same.  (2)  That  at  the  time  of  the 
execution  of  said  deed  all  of  the  facts  con- 
nected with  said  transaction  were  within  the 
knowledge  of  the  said  Mary  A.  LInder,  and 
that  at  said  time,  and  certainly  for  longer 
than  six  years  prior  to  the  commencement  of 
this  action,  she  had  knowledge  of  all  facts 
alleged  to  constitute  the  fraud.  (8)  That  the 
said  Mary  A.  LInder,  being  possessed  of  such 
knowledge,  did  receive  the  purchase  money 
for  said  land,  to  wit,  $1,000,  and  did  retain 
the  same,  and  never  at  any  time  offered  to 
return  the  same  or  any  part  thereof.  That 
she  acquiesced  in  and  confirmed  the  plaln- 
titTs  title  to  said  land,  ratifying  the  said 
transaction  and  waiving  any  right  to  rescind. 
(4)  That  the  said  Mary  A.  LInder,  and  the 
plaintiffs  who  claim  under  ber,  are  barred 
by  laches,  and  by  the  statute  of  limitations, 
from  any  right  to  rescind  said  transaction  or 
to  sustain  this  action." 

His  uonor,  the  presiding  Judge,  sustained 
tbe  defense  of  the  statute  of  limitations  and 
dismissed  tbe  complaint  solely  on  that  ground. 
The  reasons  assigned  by  him  In  sustaining 
said  defense  are  as  follows:  "In  relation  to 
tbe  defense  of  the  statute  of  limitations — 1. 
e.,  that  for  six  years  prior  to  tbe  commence- 


ment of  thia  action  Mrs.  LInder  'bad  knowl- 
edge of  all  facts  alleged  to  constitute  fraud' 
— T  will  quote  tbe  testimony  on  that  point. 
Mrs.  Nannie  Smith  testified:  'A  short  time 
before  ber  death  she  (referring  to  Mrs.  Mary 
A.  LInder)  found  out  be  (referring  to  R.  E. 
LInder,  the  defendant)  had  a  deed  for  tbe 
place.  Mr.  Ray  told  her  that  be  had  a 
straight-out  deed  for  the  land.  That  was 
five  or  six  years  before  ber  death.  I  can't 
remember  exactly.'  After  having  testified 
to  a  conversation  he  had  with  the  defend- 
ant In  relation  to  tbe  transaction  in  question, 
R.  O.  Ray  was  asked  this  question:  'Now, 
yon  say  that  you  afterwards  had  several 
conversations  with  Mrs.  Mary  A.  LInder 
about  the  matter.  Where  was  it  you  had  the 
conversations?  A.  It  was  at  her  house,  five 
or  six  years  ago.'  J.  R.  Reason  testified :  'Q. 
State  the  time  and  circumstances,  and  what 
was  said.  A.  It  was  the  1st  of  April,  or  last 
of  March,  1895.  I  was  on  my  way  to  Qaflney 
with  Mr.  John  J.  Jones,  and  we  met  Mr. 
LInder  at  Virgil  McCraw's  house.  We  stop- 
ped, and  we  had  a  conversation,  and  he  told 
us  about  bis  big  land  deal  that  he  had  made, 
bragging  about  bow  rich  he  was,  and  about 
bow  much  land  be  owned.  I  bad  done  beard 
about  bis  buying  Mrs.  Linder's  lifetime  In- 
terest, and  I  remarked  to  blm  that  he  only 
bought  her  lifetime  interest,  and  be  said, 
"Yes,"  but  that  he  had  a  straight  deed  for 
It,  and  that  there  might  be  a  bell  of  a  law- 
suit about  It,  but  be  bad  a  straight  deed  for 
It,  and  would  bold  It,'  On  cross-examination 
by  Mr.  Hayneswoptb,  the  witness  J.  R.  Rea- 
son said :  'Q.  Who  did  you  first  mention  this 
conversation  to?  A.  The  flcst  one  I  talked 
to  was  Mrs.  LInder  herself.'  Q.  How  long 
was  this  afterwards?  A.  I  don't  remember. 
Something  like  two  or  three  years.'  On  re- 
direct examination  tbe  following  was  bis 
testimony :  'Q.  When  you  mentioned  It  to  her, 
what  did  she  claim?  A.  She  claimed  she  had 
sold  him  only  a  lifetime  Interest.  I  heard 
her  tell  Ed.  so  once.  Q.  What  did  be  say? 
A.  He  said  be  had  a  straight  deed,  and  would 
hold  it  Q.  How  long  ago  was  that?  A. 
About  six  years  ago.'  While  there  may  be 
a  doubt  as  to  tbe  time  when  Mrs.  LInder  was 
Informed  by  R.  6.  Ray  that  defendant  had  a 
stralghtout  deed,  as  testified  to  by  Mrs.  Nan- 
nie Smith — whether  five  or  six  years  before 
tbe  death  of  her  mother — ^yet  the  testimony 
of  J.  R.  Reason  Is  sufficiently  definite,  I  think, 
to  show  that  Mrs.  LInder  bad  notice  of  the 
facts  constituting  the  fraud  for  at  least,  and 
probably  more  than,  six  years  before  her 
death.    •    ♦    •" 

The  plaintiffs  appealed  upon  several  excep- 
tions, but  In  different  forms  they  present  the 
question  raised  by  the  following  exception: 
"That  his  honor  erred  In  holding  as  follows: 
■The  testimony  of  J.  R.  Reason  Is  sufficiently 
definite,  I  think,  to  show  that  Mrs.  LInder 
had  notice  of  the  facts  constituting  tbe  fraud 
for  at  least,  and  probably  nfoTe  than,  six 
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years  before  her  death' — the  error  being  that 
the  testimony  of  that  witness,  taken  In  Its 
entirety,  did  not  support  the  conclusion  so 
reached  by  his  honor,  as  there  was  nothing 
In  such  testimony  presenting  any  fact  brought 
to  the  knowledge  of  Mrs.  Lluder  upon  which 
she  could  have  discovered  or  established  the 
fraud  practiced  upon  her  by  this  defendant, 
and,  further,  error  being  that  such  conclusion 
should  not  have  been  based  upon  such  unsat- 
isfactory testimony  of  the  one  witness,  when 
the  great  body  of  the  testimony  In  the  case 
shows  that  Mrs.  Llnder  was  never  in  pos- 
session of  the  facts  constituting  the  fraud 
practiced  upon  her,  or  in  position  to  establish 
such  fraud  by  any  facts  brought  to  her  at- 
tention." 

1.  The  attorneys  of  the  respective  parties 
differ  as  to  whether  the  provisions  of  section 
112,  subd.  6,  or  section  118,  C!ode  Civ.  Proc 
1902,  are  applicable  to  the  case.  The  provi- 
sions of  these  sections  are  as  follows:  Sec- 
tion 112,  subd.  6  (within  six  years)  :  "Any 
action  for  relief  on  the  ground  of  fraud,  in 
cases  which  heretofore  were  solely  cogniza- 
ble by  the  court  of  chancery,  the  cause  of  ac- 
tion In  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud." 
Section  118 :  "An  action  for  relief,  not  here- 
inbefore provided  for,  must  be  commenced 
witliin  ten  years  after  the  cause  of  the  ac- 
tion shall  have  accrued."  This  court  deems 
it  only  necessary  to  state  that  the  case  is  to 
be  determined  under  the  provisions  of  sec- 
tion 112,  subd.  6,  of  the  Code.  When  an  ac- 
tion Is  brought  for  equitable  relief  on  the 
ground  of  fraud,  and  a  longer  time  has  elapsed 
than  the  statute  permits  within  which  the 
action  must  be  commenced,' it  is  essential  to 
the  cause  of  action  for  the  complaint  to  al- 
lege that  the  fraud  was  not  discovered  until 
a  period  within  which  th'e  action  may  be 
brought ;  and  the  burden  Is  upon  the  defend- 
ant to  prove  that  the  plalntlfT,  or  the  person 
under  whom  he  claims,  had  knowledge  of 
the  fraud,  or  of  such  facts  as  would  have 
led  to  the  knowledge  thereof,  if  pursued 
with  reasonable  diligence.  Prescott  v.  Hub- 
bell,  1  Hill,  Eq.  216;  Farr  v.  Farr,  1  Hill, 
Eq.  S91;  Shannon  T.  White,  6  Rich.  Eq. 
101,  60  Am.  Dec.  116;  Parham  v.  McCrary, 
6  Rich.  Eq.  145;  McLure  v.  Ashby,  7  Rich. 
Bq.  438;  Seattle  ▼.  Pool,  13  8.  G.  384;  Klb- 
ler  ▼.  Mcllwaln,  16  8.  0.  654;  Richardson 
V.  Mounce,  19  8.  O.  482;  Harrell  v.  Kea, 
37  S.  a  869,  16  8.  E.  42;  Garvin  v.  Oarvln, 
40  S.  O.  443,  19  a  B.  79 ;  Brown  y.  Brown, 
44  S.  0.  382,  22  8.  B.  412;  Bank  ▼.  Dowling, 
52  S.  C.  367,  29  S.  E.  788;  De  Loach  v.  Sar- 
ratt,  55  S.  G.  254,  33  8.  E.  2 ;  Toole  v.  John- 
son, 61  8.  C.  41,  39  S.  E.  254. 

2.  The  testimony  does  not  show  that  Mary 
Linder  had  actual  iLUOwledge  of  the  fraud, 
but  the  defendant  contends  that  she  had  no- 
tice of  facts  which,  if  pursued  with  due  dili- 
gence by  a  person  of  ordinary  prudence, 
would  have  led  to  a  discovery  of  the  fraud 


six  years  prior  to  her  death.  In  the  first 
place,  it  seems  to  us  that  bis  honor,  the  cir- 
cuit Judge,  erred  in  his  finding  of  fact  that 
Mary  Llnder  received  the  information  men- 
tioned In  the  testimony  of  J.  R.  Season  six 
years  prior  to  her  death.  That  witness  tes- 
tified that  he  did  not  remember,  and  only 
undertook  to  state  the  time  approximately. 
He,  however,  said  she  went  to  Spartanburg 
after  his  conversation  with  her.  There  was, 
also,  other  testimony  to  the  effect  that  when 
R.  Q.  Ray  gave  her  similar  Information  she 
was  very  much  worried,  went  to  Spartan- 
burg, and  consulted  an  attorney  as  to  her 
rights.  This  was  five  or  six  years  before 
her  death.  It  Is  but  reasonable  to  supiwse 
that.  If  she  had  the  conversation  with  IJea- 
son  prior  to  that  time,  she  would  have  gone 
at  once  to  consult  an  attorney.  It  must  be 
remembered  tliat  the  burden  of  proof  was  on 
the  defendant  But,  conceding  the  fact  that 
she  received  the  Information  from  Beason 
six  years  before  she  died,  let  us  analyze  It 
and  see  what  It  contained.  It  was  simply, 
In  effect,  that  he  had  a  title  in  fee,  and  in- 
tended to  hold  the  land  at  all  hazards;  but 
no  fact  was  stated  indicating  that  the  de- 
fendant had  imposed  on  her  by  fraud.  In 
the  case  of  Cunningham  v.  Cunningham,  20 
8.  0.  317,  332,  the  court  recognizes  the  doc- 
trine that,  where  there  Is  an  error  common 
to  both  parties  in  the  construction  of  a  deed 
or  win,  it  affords  no  ground  for  equitable  re- 
lief. In  the  absence  of  fraud  or  imposition. 
In  that  case  the  court  quotes  with  approval 
the  following  language  of  Chancellor  Dar- 
gan.  In  Keltt  v.  Andrews,  4  Rich*.  Eq.  349: 
"The  simple  misconstruction  of  a  will  or 
deed,  where  there  is  no  fraud  or  circumven- 
tion, cannot  be  regarded  la  any  point  of 
view  as  coming  within  the  scope  and  author- 
ity of  those  cases  where  mistakes  of  law.  In 
contradistinction  to  Ignorance  of  law,  have 
been  considered  as  affording  grounds  for  re- 
lief. It  is  a  cardinal  theory  of  the  law, 
founded  upon  a  necessary  policy,  that  every 
one  is  presumed  to  have  knowledge  of  its 
principles.  This  presumption  prevails  as 
well  in  reference  to  civil  rights  as  In  the 
criminal  code.  Without  this  doctrine,  nn 
system  of  law  can  practically  fulfill  the  ends 
of  its  institution."  Mary  Llnder,  however, 
did  not  remain  Inactive,  but  consulted  a 
prominent  attorney  tn  pursuance  of  the 
knowledge  she  had  acquired  as  to  the  rights 
claimed  by  the  defendant.  l%e  question, 
therefore.  Is,  not  whether  the  facts  were 
sufficient  to  put  her  on  inquiry,  but  whether 
she  pursued  such  inquiry  with  due  diligence; 
and  the  testimony  satisfies  us  she  did.  The 
exceptions  raising-  this  question  are  sus- 
tained. 

3.  The  respondent's  attorneys  gave  notice 
that  they  would  ask  this  court  to  sustain  the 
decree  on  the  additional  grounds:  (1)  That 
there  was  no  fraud  in  the  transaction;  and 
(2)  that  Mrs.  Linder  by  retaining  possession 
of  the  consIderatlcHi  and  aoquiescliig  In  tiie 
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transaction,  has  elected  not  to  repudiate  It, 
and  Is  barred  by  laches.  We  proceed  to  con- 
sider first  whether  there  was  fraud.  R.  G. 
Kay  testified  as  follows:  "Q.  Do  you  remem- 
ber about  the  time  tbis  deed  was  made  from 
Mrs.  Mary  Llnder  to  R.  E.  Llnder?  A.  Yes, 
sir;  I  remember  the  day  he  said  be  bad  got 
It.  Q.  Now,  then,  prior  to  the  date  this 
deed  was  made,  state  what  R.  E.  Llnder 
said  to  yon,  if  anything,  as  to  his  intention 
regarding  this  land.  A.  I  will  state  as  near 
as  I  can  what  I  remember  about  it.  Some 
time  before  this  deed  was  said  to  bare  been 
made,  he  talked  to  me  about  getting  the  deed 
and  making  the  trade.  He  went  on  to  say 
that  he  thought  be  was  entitled  to  that  land 
down  there  and  ought  to  have  It,  and  that  be 
bad  a  deal  to  make  that  be  thought  would 
work  all  right,  if  he  could  get  It  to  work  like 
he  bad  it  in  bis  mind.  He  said  that  bis  moth- 
er was  under  the  Impression  that  she  only 
had  a  life  estate  In  that  land  under  her  fath- 
er's will,  and  that  he  had  the  will  examined 
by  attorneys,  and  that  he  found  that  that  en- 
tailment didn't  bold  good,  that  It  was  null 
and  void,  and  that  If  he  could  get  her  to 
sign  a  deed  of  any  kind  that  be  would  be 
all  right  Well,  be  went  on  to  say  that  Bea- 
sou  and  Spnrgeon  ought  not  to  have  any  of 
It  anyhow.  Q.  Did  he  say  anything  about 
his  Intention  of  fooling  the  old  lady?  -  A.  Yes ; 
be  said  that  if  be  could  get  her  to  sign  the 
deed  he  could  work  the  trick  and  hold  the 
property.  Q.  AU  right.  After  it  was  made, 
state  what  conversation  you  bad  witb  R.  E. 
Llnder.  A.  Well,  be  told  me  that  he  bad  got 
that  trick  worked,  and  bad  the  deed  fixed, 
and  be  thought  be  bad  it  so  it  would  take 
them  a  damn  long  time  to  get  It ;  tbat  be  ex- 
pected to  be  deviled,  but  tbat  they  would 
have  a  long  flgbt  to  get  it.  Those  were  the 
words  be  spoke.  Q.  Did  he  not  say  bow 
much  be  made  in  tbat  deal?  A.  He  said 
be  had  made  aboat  $10,000  In  tbat  day's 
work,  and  tbat  it  had  made  bim  rich.  Q. 
Was  there  anything  about  who  be  dreaded 
hi  the  transaction?  A.  Yes.  Q.  Just  tell 
what  he  said.  A.  After  Nathan  Littlejobn 
married  into  the  family,  wblcb  was  some 
time  after  the  first  transaction  tbat  the  deed 
was  made,  be  said  tbat  he  was  looking  for 
some  trouble  now,  tbat  Nathan  Litlejohn 
bad  got  In  there,  and  tbat  he  bad  brains  and 
money,  and  he  dreaded  the  two  together. 
Tbat  was  Just  what  he  said.  Q.  Did  you 
ever  tell  him  about  what  yon  thought  about 
him  working  the  trick  on  the  old  lady?  A. 
I  do  not  know  bow  much  was  said  about  it. 
I  told  htm  be  ought  not  to  work  tbat  kind  of 
trick  on  his  old  mother.  I  had  several  con- 
versations with  bim.  Q.  What  did  be  say? 
A.  He  said  he  bad  it  all  right;  tbat  they 
would  have  to  flgbt  for  It  Q.  What  estate 
did  be  say  the  old  lady  Intended  to  convey 
to  bim?  A.  Life  estate  In  the  Bob  Lipscomb 
land.  Tbat  was  my  understanding.  Q.  Did 
yon  talk  to  bim  frequently  about  this  mat- 
ter?  A.  Tes,  sir;  be  talked  to  me  60  times 


about  this  matter,  botb  before  and  after. 
Very  often  when  be  bad  a  drink  ahead; 
tbat  was  when  be  talked  most.  Q.  Did  yon 
ever  bear  Mrs.  Llnder  say  what  she  bad 
conveyed  to  bim?  A.  Yes,  sir;  ber  life  es- 
tate, ^old  me  time  and  again  tbat  tbat  was 
all  she  intended  to  convey  to  bim.  She  even 
got  me  to  go  to  Spartanburg  on  one  occasion 
to  see  if  she  could  not  enter  suit  and  have  It 
back."  W.  L.  Self  tesOfled  as  follows:  "Q. 
Do  you  know  R.  B.  Linder?  A.  Yes,  sir. 
Q.  How  long  have  you  known  bim?  A.  Ever 
since  I  was  a  boy.  Q.  Went  to  school  with 
him?  A.  Yes,  sir.  Q.  Been  Intimate  wltli 
him  since  tbat  time?  A.  Yes,  sir.  Q.  What, 
if,  anything,  did  you  bear  bim  say  regarding 
the  land  tbat  was  deeded  to  bim  by  bis 
mother?  A.  About  three  or  four  years  ago 
last  fall  me  and  him  went  to  Spartanburg, 
and  on  our  way  back  be  was  bragging  bow 
rich  be  was,  what  a  fine  plantation  be  bad 
here  before  Gaffney;  and  I  said,  'Yes;  I 
beard  Mr.  Littlejobn  say  be  was  going  to 
devil  you  after  your  mother  died.'  And  he 
said,  'Yes';  he  expected  that  He  said  be 
bad  a  stralghtout  deed  signed  up;  tbat  she 
signed  It;  tbat  she  thought  she  was  signing 
ber  lifetime  Interest;  that  he  fooled  ber." 
Furthermore,  the  form  in  whicli  the  deed  was 
prepared  was  suspicious,  and  the  circum- 
stances attending  the  execution  of  the  deed 
tended  to  show  that  the  defendant  Imposed 
upon  his  mother.  This  ground  Is  therefore 
overruled. 

4.  We  will  consider  next  the  second  of  the 
additional  grounds:  Nannie  Smith  testified 
as  follows:  "Q.  Did  she  continue  to  believe 
that  she  only  bad  a  life  estate?  A.  She  went 
to  Mr.  Carlisle,  it  worried  ber  so  much.  Mr. 
Carlisle  told  ber  to  Just  state  the  case  as  It 
Is,  and  she  did  so.  He  said:  'Mrs.  Linder, 
you  have  only  a  lifetime  Interest  in  the  place, 
and  nothing  can  be  done  until  after  yonr 
death.'  Q.  And  she  acted  on  bis  advice  and 
contlnaed  to  believe  she  only  bad  a  life  es- 
tate? A.  Yes,  sir."  R.  Q.  Bay  testifled  as 
follows:  "Q.  After  she  told  Mr.  Carlisle  as  to 
what  took  place  when  the  deed  was  signed, 
and  the  understanding  between  her  and  him, 
and  as  to  what  kind  of  an  estate  was  being 
conveyed  by  tbat  paper,  what  did  Capt.  Car- 
lisle tell  her?  A.  He  told  her  tbat  she  had 
made  a  deed,  and  tbat  he  did  not  know  that 
she  could  do  anything  during  ber  lifetime, 
but  that  her  heirs  could  take  action  after  ber 
death.  Q.  What  was  Capt  Carlisle's  advice 
as  to  the  situation?  A.  He  told  ber  tbat  If 
she  bad  only  deeded  bim  a  lifetime  interest 
that,  of  course  it  would  hold  good,  and  that 
ber  heirs  would  have  a  chance  at  it  after 
ber  death.  Q.  And  she  acted  on  that  ad- 
vice? A.  Yes,  sir.  Q,  You  went  with  her? 
A.  Yes,  sir;  Mrs.  Smitb  was  along.  Q.  And 
Capt  Carlisle  gave  tbat  advice  under  the 
information  he  received  from  Mrs.  Smith  and 
Mrs.  Llnder,  as  to  what  bad  taken  place 
when  the  paper  was  signed?  A.  Yes,  sir. 
Q.  And  the  old  woman  was  i&nch  relieved 
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wben  she  got  tbat  information?  A.  Yes, 
sir;  she  seemed  very  mucli  better  satisfied." 
Tbe  conduct  of  Mrs.  LInder,  after  she  con- 
sulted Mr.  Carlisle,  was  consistent  wltb  tbe 
adrice  whlcb  be  gave  ber,  and  explains  her 
seeming  lacbes  and  acquiescence.  Tbis 
ground  is  also  overruled. 

It  is  the  judgment  of  tbis  court  tbat  tbe 
Judgment  of  tbe  circuit  court  be  reversed. 


Ex  parte   ROMANS. 

In  re  ROMANS'  ESTATE. 

(Supreme  Court  of   Sontli  Carolina.    Sept  20, 
1907.) 

Mabbiaoe—Neoboes— Solemnization. 

Act  1865  (13  St.  at  Large,  p.  291)  provides 
tliat  persons  of  color  desirous  of  thereafter  l)e- 
cominE  husband  and  wife  shall  have  the  con- 
tract only  Bolemnized,  but  also  declares  that  co- 
liabitation.  with  reputation  or  recognition  of 
the  parties,  shall  be  evidence  of  marriage  in  civil 
and  criminal  cases.  Act  1866  (13  St.  at  I^arge, 
p.  393)  declares  tbat  all  differences  between 
persons  of  color  and  white  persons  as  to  right 
to  contract  are  abrogated.  Beld,  that  solemni- 
zation is  not  essential  to  the  validity  of  a  mar- 
riage Iwtween  negroes. 

Appeal  from  Common  Pleas  Circnit  Court 
of  Greenwood  County;  Oeorge  B.  Prince, 
Judge. 

Application  by  Lnvinia  Romans  for  admin- 
istration on  tbe  estate  of  Daniel  Romans,  de- 
ceased, which  was  contested  by  Henrietta 
Romans.  From  a  decree  awarding  adminis- 
tration to  petitioner,  contestant  appeals.  Af- 
firmed. 

Ellis  O.  Oraydon,  for  appellant.  McGbee 
&  Richardson,  for  respondent. 

WOODS,  A.  J.  Upon  tbe  death  of  Daniel 
Romans,  a  negro,  Luvinia  Romans,  claiming 
to  be  his  widow,  applied  to  tbe  probate  court 
of  Greenwood  county  for  letters  of  adminis- 
tration on  bis  estate.  The  appellant,  Hen- 
rietta Romans,  denying  that  Daniel  Romans 
and  Luvinia  Romans  were  married,  asserted 
tbe  right  to  administration  as  tbe  lawful  wife 
of  Romans  at  bis  death.  Tbe  judgment  of 
tbe  probate  court,  holding  Luvinia  to  be  tbe 
true  widow  was  affirmed  by  tbe  circuit  court, 
and  we  can  discover  no  ground  to  doubt  tbe 
correctness  of  the  conclusion. 

Appellant  admits  tbat  before  her  own  mar- 
riage to  Romans  there  was  a  marriage  cere- 
mony in  December,  1S68,  by  which  Daniel 
Romans  and  Luvinia  contracted  In  tbe  pres- 
ence of  witnesses  to  be  husband  and  wife, 
and  tbat  Romans  and  Luvinia  immediately 
thereafter  publicly  entered  into  marriage  re- 
lations, which  were  continued  until  he  desert- 
ed her.  The  validity  of  Luvinla's  marriage 
was  attacked  on  the  sole  ground  that  the  mar- 
riage was  not  solemnized  by  a  clergyman, 
tbe  district  judge,  or  magistrate,  or  any  ju- 
dicial officer,  as  provided  by  the  act  of  1863. 
The  statute  of  1866  contains  these  provi- 
sions on  which  appellant  relies:  "Persons  of 
color  desirous  hereafter  to  become  husband 


and  wife  sbooid  baye  tbe  contract  of  mar- 
riage duly  solemnized.  A  clergyman,  ttae  dis- 
trict judge,  a  magistrate,  or  any  jndlciai 
officer  may  solemnize  marriages."  13  St  at 
Large,  p.  291.  But  the  same  statute  also 
contains  tbis  provision:  "Cohabitation,  with 
reputation  or  recognition  of  the  parties,  shall 
be  evidence  of  marriage  in  cases  criminal 
and  civil."  In  addition  to  this,  by  the  act 
of  1866  (13  St  at  Large,  p.  393).  all  dlfTer- 
ences  between  persons  of  color  and  white 
persons  as  to  tbe  right  to  contract  woe 
done  away  with. 

The  judgment  of  this,  court  is  that  tbe 
judgment  of  the  circuit  court  be  affirmed. 


KIRCHNBB  ▼.  SMITH  et  aL* 

(Supreme  0>urt  of  Appeals  of  West  Virginia. 
Feb.  6,  1907.) 

1.  Mines     and     MiNEBAia  — Pabtnebshif  — 
When  Implieo. 

If  two  or  more  owners  of  a  mine  unite  in 
working  it,  without  any  partnersliip  agreement, 
the  act  of  working  it  together  creates  a  min- 
ing partnership;  and  the  same  is  true  of  two 
or  more  holding  interests  in  a  lease  of  mining 
property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  g  222.] 

2.  Same— CoPABTNEBS— Suits  fob  Contbibu- 

TION. 

In  a  chancery  suit  for  contribution  against 
his  copartners  by  a  partner  in  a  mining  part- 
nership for  money  he  lias  paid  for  such  part- 
nership, when  he  has  recovered  against  them  in- 
dividually certain  sums  in  proportion  to  dieir 
respective  interests  in  the  partnership,  it  is  not 
error  to  retain  the  cause  on  the  docket  for  fur- 
ther decrees  against  defendants  for  contribution 
in  case  plaintiff  should  fail  to  make  on  execu- 
tion or  otherwise  the  several  amounts  so  recov- 
ered. 

8.   EVIOKRCE. 

All  facts  having  rational  probative  value  are 
admissible,  unless  some  specific  rule  forbids. 
4.  Appeal  —  Review  —  Depositions  —  Ex- 
ceptions—When  Waived. 

If  a  party  wishes  to  rely  upon  an  exception 
to  a  deposition,  he  must  bring  it  to  the  atten- 
tion of  the  trial  court,  so  that  it  may  be  acted 
on;  and,  unless  the  record  shows  that  this  has 
been  done,  it  will  t>e  by  the  appellate  court 
deemed  to  have  been  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dog 
vol.  3,  Appeal  and  Error,  §1  2295-2299.] 

6.  Witnesses— Fbivileqe— Evidence  bt  At- 

tobnet— When  Admissible. 

An  attorney  employed  by  two  or  more  per- 
sons to  give  professional  advice  or  assistance  in 
a  matter  in  which  they  are  mutually  interested 
can,  on  litigation  subsequently  arising  hetween 
such  persons  or  their  representatives,  be  exam- 
ined as  a  witness,  at  the  instance  of  either,  as 
to  communications  made  when  he  was  acting  as 
attorney  for  all,  althongh  he  could  not  disclose 
such  communications  in  a  controversy  between 
his  clients,  or  either  of  them,  and  third  persons. 

TBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  60,  Witnesses,  i  750.] 

6.  Tbial— Demubbeb  to  Evidence. 

Syl.  pomt  8  in  Hefflobower  v.  Detri<^,  27 
W.  Va.  16,  and  Syl.  point  3  in  Trust  Co.  v.  Mc- 
Clellan,  40  W.  Va.  405,  21  S.  B.  1023,  approved 
and  applied. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial.  »  356.]  

•Rehearing  flenlea  May  8,  MOT.  QOQIc 


W.Va.) 


KIRCHNEB  ▼.  SMITH. 


615 


7.  Fleadtno — Waivkb  of  Dkfbcts. 

A  decree  will  not  be  reversed  for  want  of 
replication  to  an  answer,  where  the  defendant 
has  taken  depositions  aa  if  there  had  been  a 
replication. 

rEd..Note.— For  cases  in  point,  M*  Cent  Dig. 
vol.  39.  Pleading,  {  1389.] 

(Syllabus  by  the  Ck>urt.) 

Appeal  from  Circuit  Court,  Tyler  County. 

Bill  by  W.  B.  Kirchoer  against  L.  E.  Smith 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeaL    AtBrmed. 

J.  y.  Blair,  Caldwell  ft  Caldwell,  Pugh  ft 
Pogb,  and  H.  P.  Camden,  for  appellants.  B. 
Engle,  J.  H.  Strickllng,  and  C.  B.  Biggie, 
for  appellee. 

McWHOBTBB,  J.  On  the  8th  day  of  April, 
1880,  Junius  A.  McCormldc  and  others  as- 
signed and  transferred  to  L.  E.  Smith  cer- 
tain oil  and  gas  leases  described  in  the 
paper  assigning  the  same.  On  the  15th  day 
of  September,  1892,  the  said  L.  B.  Smith  as- 
signed the  same  to  a  corporation  known  as 
"Owls  Head  Oil  Company."  Both  of  the  above- 
mentioned  assignments  were  duly  acknowl- 
edged and  recorded  in  tlie  county  clerk's 
ofQce  of  Tyler  county.  Afterwards  the  Owls 
Head  Oil  Company  became  InTolved,  and  its 
^ects  were  levied  upon  under  an  execution 
Issued  upon  a  Judgment  rendered  against 
said  corporation,  and  sold  by  a  constable, 
at  which  sale  Frank  P.  McNeil  became  the 
purchaser,  and  took  from  the  constable,  St. 
Myers,  of  Ohio  county,  a  bill  of  sale  of  said 
effects;  and  on  the  9tb  day  of  April,  1894, 
the  said  McNeil  sold  and  transferred  all  the 
property  of  the  said  Owls  Head  Oil  Company 
80  purchased  at  the  constable's  sale  to  L.  B. 
Smith,  0.  H.  Taney,  T.  M.  Darrah,  C.  F. 
Kotzebue  (now  represented  by  Mary  B.  Mat- 
thews,- late  Kotzebue),  J.  A.  Burgbacher,  A. 
J.  Jameson,  J.  S.  Pierpoint,  R.  A.  Martin, 
John  Stealey,  and  W.  E.  Kirchner,  all  of 
whom  were  stockholders  In  the  said  Owls 
Head  Oil  Company,  and  holding  together 
120  shares  of  stock  in  the  proportions  shown 
In  the  record.  None  of  the  other  stockhold- 
ers in  said  Owls  Head  Oil  Company  partici- 
pated in  the  purchase;  those 'named  as  the 
purchasers  buying  for  themselves  alone.  In 
said  purchase  were  Included  the  various  oil 
and  gas  leases  so  transferred  to  the  Owls 
Head  Oil  Company  by  the  said  L.  E.  Smith. 
The  purchasers  of  said  property  held  the 
same  in  the  proportions  in  which  they  had 
held  stock  in  the  said  corporation.  Among 
the  leased  so  purchased  and  held  by  them  was 
one  of  July  81,  1889,  for  a  tract  of  104  acres, 
more  or  less,  made  by  W.  S.  Lawson,  one  of 
Angtist  2,  1889,  made  by  David  Hickman  on  a 
tract  of  100  acres,  more  or  less,  and  also 
one  of  August  6,  1889,  made  by  E.  P.  Snyder 
on  a  tract  of  1()5  acres,  more  or  less,  which 
leases  were  taken  by  William  Johnson,  who 
assigned  an  Interest  therein  to  the  said  Mc- 
Cormlck  and  others,  assignors  of  said  L.  S2. 


Smith.  On  the  13th  of  May,  1899,  at  a  meet- 
ing of  all  the  said  10  parties  composing  the 
said  mining  partnership,  excepting  John 
Stealey,  who  was  not  present,  the  said  part- 
nership entered  into  a  contract  with  C.  P. 
Tustin,  guardian  of  Harvey  Lawson,  Ella 
Lawson,  Maggie  Lawson,  James  Lawson,  and 
Calvin  Lawson,  Infant  children  of  W.  S. 
Lawson,  deceased,  and  Nathan  Lawson,  Ida 
Railing,  and  Mllroy  Railing,  her  husband,  of 
the  county  of  Tyler,  as  parties  of  the  first 
part,  with  W.  B.  Kirchner,  one  of  the  said 
partners,  of  the  second  part,  whereby,  In 
consideration  of  the  sum  of  $2,500  cash  and 
of  the  covenants  and  agreements  made  to  the 
party  of  the  second  part  for  a  lease,  for  the 
purpose  of  operating  and  drilling  for  gas 
and  oil,  of  a  tract  of  96  acres  of  land.  Un- 
der the  agreement  the  party  of  the  second 
part  was  to  hold  the  premises  for  and  dur- 
ing the  term  of  two  years  from  the  date  of 
the  lease,  and  so  long  thereafter  as  oil  or 
gas  was  produced  in  paying  quantities  or 
rentals  paid  thereon.  The  usual  one-eighth 
part  of  the  oil  was  to  be  given  to  the  lessors, 
and  ^(X)  per  annum  for  each  gas  well  the 
products  of  which  was  utilized  off  the  prem- 
ises ;  said  lease  to  become  null  and  void  and 
all  rights  thereunder  cease  unless  a  well 
should  be  completed  by  the  party  of  the 
second  part  within  one  year  from  the  date 
of  the  lease,  and  the  party  of  the  second  part  to 
pay  the  other  parties  at  the  rate  of  $2.50 
per  acre  per  month  in  advance  from  the  date 
of  the  lease  until  a  well  should  be  completed 
on  the  premises,  and  containing  a  further 
provision  that  the  second  party,  his  heirs  or 
assigns,  should  have  the  right  to  at  any  time 
surrender  up  the  lease,  from  which  time  It 
should  be  null  and  void  and  no  longer  binding 
on  either  party,  and  that  all  conditions  be- 
tween the  parties  should  be  extended  to  their 
heirs  and  assigns. 

On  the  16th  day  of  August,  1895,  the  said 
L.  E.  Smith,  W.  E.  Kirchner,  In  his  own  right 
and  as  administrator  of  G.  F.  Kotzebue,  T.  M. 
Darrah,  C.  H.  Taney,  J.  A.  Burgbacher,  A. 
J.  Jameson,  J.  S.  Pierpoint,  R.  A.  Martin, 
and  John  Stealey  (the  latter  mentioned  in  the 
body  of  the  paper,  but  which  was  not  signed 
or  executed  by  him),  in  consideration  of  $2,500 
paid,  granted,  assigned,  and  set  over  to  'the 
Carter  Oil  Company,  its  successors  and  as- 
signs, "all  their  interest  in  and  to  all  the 
leases  and  contracts  on  and  affecting  the  W. 
S.  Lawson  farm  of  96  acres  in  Meade  dis- 
trict, Tyler  county.  West  Virginia" — followed 
by  a  general  description  of  the  land — "Includ- 
ing an  old  Johnson  lease  on  the  premises  and 
a  lease  from  C.  P.  Tustin,  administrator  of 
the  estate  of  W.  S.  Lawson,  deceased,  and 
guardian  of  the  minor  heirs,  and  the  two  ma- 
jor heirs,  and  a  contract  with  B.  Forst  to 
complete  a  well  on  the  premises  without  cost 
to  the  second  party." 

On  the  16th  of  August,  1895,  O.  P.  Tustin, 
guardian,  filed  Ub  ^|itigigy^<t)(5pimary 
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proceeding  In  the  circuit  court  of  Tyler  coun- 
ty to  sell  the  Interests  of  the  Infants  In  pur- 
suance of  said  contract,  and  on  the  l&tb  of 
August,  1895,  procured  a  decree  from  said 
court  to  sell  the  same  to  said  Klrchner,  under 
which  decree  the  said  Tustin,  as  guardian, 
conveyed  the  seven-eighths  of  the  oil  and 
the  gas  to  the  said  Klrchner  on  the  20th  of 
August,  1895;  but  from  the  decree  and  deed 
made  thereunder  the  provision  In  the  con- 
tract of  May  13,  1895,  of  the  right  of  sur- 
render of  the  said  lease  by  the  lessee  at  any 
time  was  left  out  At  the  end  of  two  years 
from  the  date  of  the  contract  for  lease,  the 
Infants,  by  their  next  friend,  and  the  adult 
heirs  of  W.  S.  Lawson,  brought  their  action 
of  assumpsit  against  Klrchner  in  the  circuit 
court  of  Tyler  county  for  the  rents  accruing 
under  the  said  contract,  and  obtained  judg- 
ment for  the  said  rents,  amounting  la  all  to, 
including  Interest  and  costs,  $5,667.48,  which 
judgment  was  affirmed  by  this  court  upon 
writ  of  error  obtained  by  the  said  Klrchner. 

At  the  March  rules,  1902,  Kirchner  filed  his 
bin  in  equity  against  the  parties  interested 
In  said  contract  for  lease  at  the  time  it 
was  taken,  alleging  that  they  composed  at 
the  time  a  mining  partnership,  and  took  the 
lease  as  such  partners,  and  that  be  held  the 
same  for  himself  and  them  in  trust,  and 
prayed  that  the  said  defendants  be  required 
to  answer;  that  plaintiff  might  have  an  ac- 
counting of  said  partnership  business  and 
affairs,  and  that  the  cause  be  referred  to  a 
commissioner  for  that  purpose;  that  upon 
the  coming  in  of  the  report  of  said  commis- 
sioner a  decree  might  be  rendered  in  bis 
favor  against  the  mining  partnership  for  the 
amount  of  all  moneys  found  to  have  been 
expended  by  him  on  account  of  said  Judg- 
ment, Interest,  costs,  attorney's  fees,  and 
expenses  in  said  action  of  assumpsit  and  ap- 
peal, together  with  whatever  balance  of  the 
Judgment  and  interest  accrued  and  accruing 
thereon  that  he  might  be  liable  to  pay ;  that 
said  mining  partnership  be  dissolved;  and 
for  further  and  general  relief.  The  defend- 
ants Smith,  Taney,  and  Darrab,  at  the  April 
term,  1902,  filed  their  demurrer  to  the  plain- 
tiffs bill.  On  July  19,  1902,  the  court  sus- 
tained the  demurrer,  and  on  motion  of  plain- 
tiff the  cause  was  remanded  to  rules  for  an 
amended  and  supplemental  bill,  which  was 
filed  at  August  rules,  1902. 

In  his  amended  bill  plaintiff  alleged  that 
he  had  paid  the  residue  of  said  Judgment 
and  named  the  persons  composing  the  al- 
leged mining  partnership,  and  alleging: 
That  by  agreement  of  the  said  partners 
among  themselves  the  whole  number  of  In- 
terests or  shares  In  said  partnership  were 
120,  owned  and  held  by  the  members  as  fol- 
lows: Smith,  20;  Darrah,  22;  Burgbacher, 
2Vi  ;  Jameson,  2\i, ;  Pterpolnt,  5 ;  Martin,  10 ; 
Stealey.  16 ;  Matthews,  11 ;  and  plaintiff,  11. 
That  profits  accruing  and  losses  sustained  by 


said  mining  partnership  were  shared  by  the 
members  on  the  basis  of  the  interests  or 
shares  so  owned  by  them,  respectively,  as 
set  out.  That  at  a  meeting  of  the  members 
of  such  partnership,  held  In  the  town  of 
Mlddleboume,  before  said  suit  of  Tustin 
against  Susan  Lawson,  widow,  and  others, 
was  instituted.  In  which  said  oil  and  gas 
Interests  were  sold  and  purchased  by  said 
partnership  in  said  96  acres  .of  land.  It  was 
agreed  that  said  purchase  should  be  made 
for  the  price  of  $2,428.49  of  the  said  guard- 
ian, and  the  price  was  actually  paid  by  said 
members  on  the  basis  of  their  Interests  as 
set  out  That  it  was  understood  and  agreed 
by  and  among  the  said  members  that  plain- 
tiff was  to  take  and  hold  the  legal  title  to 
said  oil  and  gas  in  his  name  for  conven- 
ience in  transacting  the  business,  and  to 
bold  the  same  for  the  use  and  benefit  of  him- 
self and  the  other  members,  and  that  he 
should  be  governed  by  the  wishes  and  direc- 
tions of  the  members;  and  in  pursuance  to 
the  sale  made  by  the  said  mining  partner- 
ship of  the  oil  and  gas  Interests  to  the  Car- 
ter Oil  Ompany  and  the  wishes  and  direc- 
tions of  said  members  be  conveyed  the  same 
to  the  said  Carter  Oil  Company  by  deed. 
That  he  caused  notice  of  the  pendency  of 
said  action  of  assumpsit  against  him  for  the 
rentals  to  be  given  to  the  members  of  said 
mining  partnership  to  aid  and  help  defend 
said  suit  and  gave  notice  of  the  judgment 
to  said  members,  and  appointed  times  and 
places  to  meet  and  make  arrangements  for 
such  defense;  but  the  members  failed  and 
refused  to  aid  him  in  the  defense  of  the  suit 
or  to  advise  him,  and  that  all  the  members 
bad  failed  and  refused  to  contribute  towards 
the  payment  of  said  Judgment  Interest,  costs, 
etc,  except  Burgbacher,  who  paid  $118.04  on 
account  of  his  214  shares,  Jameson,  who 
paid  the  same,  Martin  who  paid  $474.16  on 
account  of  his  10  shares,  and  Mary  E.  Mat- 
thews, who  paid  $519.37  on  account  of  her 
11  shares,  and  plaintiff  paid  the  residue  of 
said  Jud^nent  costs,  and  expenses,  but  did 
not  release  said  members  so  paying  from 
any  further  liability  that  might  exist  against 
them  on  that  account— and  again  praying 
for  an  accounting  on  account  of  said  Judg- 
ment, costs,  and  expenses,  and  an  accounting 
of  said  partnership  business  and  affairs,  and 
for  general  relief.  The  defendants  Smitli, 
Taney,  and  Darrah  filed  their  demurrer  to 
the  said  amended  bill,  which  demurrer  was 
overruled,  and  said  demurrants  then  filed 
their  joint  and  several  answer;  and  defend- 
ant Stealey  also  filed  his  answer,  to  which 
answer  of  Stealey  the  plaintiff  replied  gen- 
erally. 

The  defendants  Smith,  Taney,  and  Darrab 
denied  the  existence  of  such  mining  partner- 
ship, or  that  they  were  engaged  in  leasing 
lands  and  operating  the  same  for  oil  and  gas 
and  marketing  same  as  alleged;  denied  that 
in  the  month  of  August,.  1805,  said  mining 
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partnership  purchased  In  the  amnmary  pro- 
ceeding from  Tustln,  gnardlan,  the  Interesta 
of  said  Infant  heira  of  Lawson,  or  that  the 
deed   waa    made    therefor    to    the   plaintiff 
member  of  said  mining  partnership  for  con- 
venience, or  that  title  was  vested  In  him  for 
their  benefit,  or  that  the  members  of  said 
mining  partnership  were  Jointly  and  several- 
ly liable  to  pay  said  Judgment,  costs,  etc.,  as 
alleged,  or  that  plaintiff  was  entitled  to  an 
acifluntlng    of    the    so-called    partnership; 
denying  all  the  material  allegations  of  the 
bill,  but  averring  that  the  facts  were  that 
they  were,  with  plaintiff  and  different  other 
persons,  owners  of  stock  In  the  Owls  Head 
Oil  Company,  a  corporation,  which  was  own- 
er of  divers  leaseholds  for  oil  and  gas  pur- 
poses; that  respondents,  with  other  defend- 
ants In  this  suit,  became  part  owners  In  the 
oil  and  gas  privileges  conveyed  by  Tustln, 
guardian,  and  the  adult  helra  of  W.  S.  Law- 
son,  to  KIrchner  by  contract  In  writing  com- 
monly called  an  "oil  and  gas  lease"  on  the  96 
acres,  bearing  date  the  13th   day  of  May, 
1893,  but  that  It  was  not  true  that  they,  with 
said  KIrchner  and  others,  entered  upon  the 
premises  and  operated  or  attempted  to  oper- 
ate the  same  for  oil  and  gas  as  a  mining 
partnership   or   otherwise;   that   they   were 
such  owners  of  said  contract  and  leases  from 
tbe  13th  day  of  May,  1895.  until  the  16th 
day  of  August,  1895,  when  they  sold  and  as- 
signed the  same  to  the  Carter  Oil  Company, 
with  all  their  interests.  In   and  to  all  tbe 
leases  and  contracts  on  and   affecting  the 
Lawson  farm  of  06  acres,  which  sale  to  tbe 
Carter   Oil    Company   was   before   the   said 
decree  of  sale,  and  before  the  sale  and  con- 
firmation of  the  sale,  and  before  the  deed  to 
KIrchner  dated  August  20,  1895,  was  made, 
BO  that  at  the  time  of  bis  acceptance  of  said 
deed  respondents  had  not,  nor  had  either  of 
them,  any  Interest  whatever,  Individually  or 
as  partners  or  otherwise,  in  said  lands,  oil, 
and  gas,  and  no  Interest  whatever  in  said 
summary  proceedings  and  the  acts  and  do- 
ings of  said  KIrchner  therein ;  and  denied 
that  they  authorized  KIrchner  to  act  for  and 
in  behalf  of  them,  that  he  had  no  right, 
Vowee,  or  authority  to  participate  In  any 
purchase,  or  accept  any  lease  or  contract  or 
leasehold,  differently  from  the  terms,  condi- 
tions, and  covenants  set  forth  In  said  agree- 
ment of  May  13,  1895,  "la  which  leasehold  It 
was  and  Is  stipulated  that  tbe  same  shall 
become  null  and  void,  and  all  rights  there- 
under shall  cease  and  determine,  unless  a 
well  shall   be  completed  on   said  premises 
within  one  year  from  the  date  hereof,  and 
party  of  tbe  second  part  shall  pay  to  the 
party  of  tbe  first  part  at  tbe  rate  of  $2.50 
per  acre  per  month  in  advance  from   the 
date  hereof  until  a  well  is  completed  on  tbe 
premises  hereby  leased,  and  It  is  further 
agreed  that  the  second  .party,  bis  belrs,  or 
assigns,  shall  bare  tbe  right  at  any  time  to 


surrender  up  this  lease.    Then   and  from 
that  time  this  lease  and  agreement  shall  he 
null  and  void  and  no  longer  binding  on  ei- 
ther  party,   which   stipulations   and   agree- 
ments therein   contained   were  of   material 
concern   and   Interest   to   these   respondents 
and  to  the  said  Carter  Oil  Company,  the  as- 
signee of  the  owners  of  said  leasehold  as 
hereinbefore  set  forth,"  and  that  the  Carter 
Oil  Company  refused  to  purchase  of  the  said 
KIrchner  and  to  accept  a  deed  of  assignment 
from  him  of  the  oil  and  gas  rights  and  priv- 
ileges conveyed  to  blm  by  tbe  deed  of  tbe 
20th  of  August,  1895,  which  differed  so  ma- 
terially from  the  agreement  of  May  13,  1895, 
and  that  If  plaintiff  was  amerced  In  costs 
and  damages  and  had  to  pay  out  and  ex- 
pend money  by  reason  of  his  acceptance  of 
said  deed  of  August  20,   1895,  and  by  rea- 
son of  said  action  of  assumpsit  and  judgment 
for  the  recovery  of  rentals,  it  was  brought 
on  by  bis  own  act,  unauthorized  by  respond- 
ents, or  either  of  them,  or  by  the  so-called 
mining    partnership,    and   that    be   bad    no 
right  to  call  on  them  for  contribution. 

The  said  Stealey  says  that  from  deposi- 
tions taken  In  the  case  be  learned  of  the  as- 
signment by  McNeil,  April  9,  1894,  of  all  tbe 
property  of  the  Owls  Head  OH  Company  pur- 
chased by  blm  at  constable  sale  to  L.  E. 
Smith,  Darrah,  Taney,  respondent,  and  oth- 
ers ;  that  he  was  not  present  when  said 
transfer  was  made  by  McNeil,  nor  advl.sed 
of  the  meeting,  nor  consnlted  In  regard  there- 
to; that  be  never  authorized  or  directed 
said  McNeil  to  so  convey  to  him  in  connec- 
tion with  the  other  parties,  nor  did  he  direct 
or  authorize  any  person  to  act  for  him  or  In 
his  behalf  In  said  transaction;  denied  that 
be  was  present  or  was  consulted  about  the 
contract  of  May  13,  1895;  that  he  had  no 
part  therein,  and  that  he  never  authorized 
any  one  to  act  for  him ;  that  he  never  paid 
any  part  of  the  consideration  of  the  contract 
of  May  13,  1895;  that  he  never  was  asked 
to  sign,  nor  did  he  sign,  the  agreement  made 
on  the  16th  day  of  August,  1895,  between  L. 
E.  Smith  and  others  and  tbe  Carter  Oil  Com- 
pany; that  he  never  In  any  manner,  either 
personally  or  through  any  person  authorized 
to  act  for  him,  to  any  extent  authorized  or 
directed  plaintiff,  KIrchner,  to  purchase  tbe 
underlying  oil  and  gas  pertaining  to  the 
Lawson  leasehold  under  decree  of  court  and 
take  title  thereto  In  hla  name,  as  alleged  in 
tbe  amended  bill ;  that  tbe  action  of  KIrch- 
ner in  purchasing  said  leasehold,  as  far  as 
respondent  was  concerned,  was  wholly  with- 
out authority  and  as  a  matter  of  fact  without 
respondent's  knowledge;  that  he  never  au- 
thorized KIrchner,  out  of  any  fund  received 
by  blm  from  the  Carter  Oil  Company,  to  pay 
any  rentals  for  the  use  and  benefit  of  re- 
spondent, and  that  until  the  reading  of  depo- 
sitions of  KIrchner  and  others  respondent 
never  knew  that  such  rentals  upon  said 
leasehold  bad   been  paid;    that  be  never 
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claimed  any  Interest  In  said  fund  and  as  a 
matter  of  fact  had  no  interest  in  it,  and  that 
tbe  act  of  Eirchner  In  paying  such  rentals 
was  purely  voluntary  and  wholly  without 
tbe  knowledge  or  consent  of  respondent; 
that  respondent  was  not  indebted  to  Klrch- 
ner,  nor  was  be  ever  indebted  to  him,  on  ac- 
count of  matter  or  business  transacted  con- 
tained in  plaintiffs  original  or  amended 
bills;  that  so  far  as  respondent  was  con- 
cerned said  bills  were  without  equity ;  that 
be  should  not  be  required  to  contribute  any 
money  for  tbe  relief  and  benefit  of  plaintiff 
as  to  any  matter  or  transaction  alleged  In 
bis  bills,  but  as  to  respondent  tbe  cause 
should  be  dismissed. 

On  tbe  2lBt  day  of  April,  1904,  tbe  cause 
was  heard  upon  the  bill  and  amended  and 
supplemental  bill  and  exhibits,  the  bills  tak- 
en for  confessed  as  to  all  the  defendants  ex- 
cept Smith,  Taney,  Darrah,  and  Stealey,  up- 
on the  answers  and  replication  to  Stealey's 
answer,  upon  tbe  depositions  and  exhibits 
filed  therewith,  and  upon  a  certain  contract 
In  writing  between  T.  M.  Darrab  and  nine 
others  (the  defendants  and  others)  and  J. 
W.  Henderson,  dated  October  13,  1897,  filed 
in  evidence  by  plaintiff,  to  which  counsel  for 
defendants  objected  and  excepted  and  moved 
to  strike  out,  which  motion  was  overruled, 
when  the  court  held,  and  so  decreed,  that 
the  nine  defendants  named,  together  with 
the  plaintiff,  composed  and  formed  a  mining 
partnership  as  alleged  In  tbe  bill  and  amend- 
ed bill,  holding  interests  or  shares  in  said 
partnership  as  stated,  making  in  the  aggre- 
gate 120  shares  or  Interests,  and  decreeing 
that  they  should  pay  to  plaintiff  the  sums 
aggregating  on  the  19tb  day  of  March,  1902, 
the  amount  of  $6,695.97,  and  decreed  against 
the  defendants  therefor  in  proportion  to  their 
shares  or  holdings  in  said  partiiership,  with 
leave  to  plaintiff  to  sue  out  separate  execu- 
tions therefor  against  tbe  defendants  L.  E. 
Smith,  C.  H.  Taney,  T.  M.  Darrab,  J.  S.  Pier- 
point,  and  John  Stealey,  and  continued  the 
cause  for  further  decree  against  said  defend- 
ants for  contribution  In  case  plaintiff  failed 
to  make,  on  execution  or  otherwise,  off  of 
said  defendants  or  either  of  them,  tbe  said 
sums  so  decreed  against  them.  From  such 
decree  the  defendants  Smith,  Taney,  Darrah, 
and  Stealey  appealed,  and  say  the  court  er- 
red In  overruling  their  demurrers  to  plain- 
tiff's amended  and  supplemental  bill;  that 
the  bill  falls  to  make  proper  averments  of 
facta  upon  and  from  which  a  mining  partner- 
ship can  be  Inferred.  Tbe  bill  alleges  the 
names  of  tbe  10  persons  composing  the  part- 
nership ;  that  tbe  whole  number  of  interests 
or  shares  were  120,  and  showing  the  number 
held  by  each  member;  that  all  profits  ac- 
crued and  losses  sustained  by  said  mining 
partnership  were  shared  by  the  members 
thereof  on  the  basis  of  tbe  interests  or  sbares 
owned  by  them  respectively,  and  all  assess- 
ments against  the  members  were  made  on 
tbe  basis  of  their  respective  holdings,  and 


dividends  paid  in  tbe  same  way,  and  all  busi- 
ness of  said  partnership  was  done  and  trans- 
acted on  the  same  basis;  that  the  purchase 
price  paid  for  tbe  oil  and  gas  Interests  in  the 
96  acres  of  Lawson  land  was  contributed  by 
the  respective  members  in  the  same  propor- 
tion according  to  their  interests  or  shares, 
as  well  as  the  expense  attending  the  procure- 
ment of  the  infants'  Interests ;  that  tbe  mon- 
ey received  from  tiie  Carter  Oil  Company 
was  divided  and  distributed  among  tbe  mem- 
bers In  tbe  like  proportions;  that  said  min- 
ing partnership  placed  or  caused  to  be  plac- 
ed on  said  96  acres  of  Lawson  land  a  boiler 
and  other  appliances,  and  caused  to  be  erect- 
ed a  rig  to  drill  for  oil  and  gas  tbereon  by 
virtue  of  a  certain  drilling  contract  In  writ- 
ing with  one  Bernard  Forst,  which  said  drill- 
ing contract  by  the  terms  thereof  was  subse- 
quently, and  before  tbe  bringing  of  tbe  ac- 
tion of  assumpsit  for  the  rentals  against 
plaintiff,  forfeited,  and  the  interest  conveyed 
by  said  contract  in  writing  reverted  to  said 
mining  partnership,  and  passed  by  virtue  of 
tbeir  deed  of  assignment  to  the  Carter  Oil 
Company.  "If  two  or  more  owners  of  a 
mine  unite  In  working  It,  without  any  part- 
nership agreement,  the  act  of  working  It  to- 
gether creates  a  mining  partnership;  and 
the  same  is  true  of  two  or  more  holding  In- 
terests in  a  lease  of  mining  property."  Thorn- 
ton, Oil  &  Gas,  I  314.  "The  Joint  owners  of 
a  mine,  which  they  unite  and  co-operate  in 
working,  constitute  a  mining  partnership. 
Without  any  contract  or  agreement  between 
them,  by  tbe  act  of  uniting  In  working  the 
mines  the  relation  is  established."  Bar.  & 
A.  Mines  &  Mining,  p.  750.  In  Chllders  v. 
Neeley,  47  W.  Va.  70,  34  S.  B.  828,  49  L.  R 
A.  468,  81  Am.  St  Rep.  777,  It  te  held: 
"Where  tenants  In  common  or  Joint  tenants 
of  an  oil  lease  or  mine  unite  and  co-operate 
In  working  It,  they  constitute  a  mining  part- 
nership." The  bill  In  case  at  bar  shows  that 
the  plaintiff,  together  with  the  defendants 
sought  to  be  charged,  were  tenants  in  com- 
mon, co-owners  of  the  leaseholds,  and  united 
in  working  the  same. 

As  a  further  ground  of  demurrer  it  Is 
claimed  that  tbe  record  In  tbe  action  at  law, 
Lawson  v.  KIrcbner,  filed  as  Exhibit  B  with 
plaintifiTs  bill,  shows  that  whatever  was 
done  by  way  of  operating  the  Lawson  farm 
was  done  by  tbe  Owls  Head  Oil  Company,  a 
corporation,  and  refers  to  the  testimony  of 
Burgbacber  In  salh  exhibit  It  Is  true  be 
calte  it  tbe  Owls  Head  Oil  Company,  bat 
says  It  was  a  partnership  at  that  time — says 
It  was  in  the  month  of  August  1895,  which 
was  more  than  a  year  after  the  effects  of  the 
Owls  Head  Oil  Company  bad  been  sold  out 
and  purchased  by  the  defendants,  who  bad 
all  been  stockholders  In  the  Owls  Head  Oil 
Company.  While  the  purchasers  were  all 
members  of  the  Owls  Head  OH  Company 
while  it  existed,  ail  the  stockholders  did  not 
participate  In  the  purchase  of  Its  property, 
and  the  purchasers  having  been  active  in  tbe 
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operations  of  the  said  corporation.  It  was 
not  unnatural  that  th«  witness  should  refer 
to  them  as  the  "Owls  Head  Oil  people,"  or 
even  as  the  "Owls  Head  Oil  Company."  It 
clearly  appears  that  the  operation  was  by 
the  defendants,  and  not  t^  the  Owls  Head 
Oil  Oompany. 

A  further  ground  of  demarrer  Is  that  the 
record  shows  that  the  demarrants  had  sold 
out  and  parted  with  their  Interests  in  the 
Lawson  lease,  It  any  they  bad,  before  the 
rentals  accrued  for  which  Klrchner  was 
sued.  The  bill,  which  the  demurrer  admits 
to  be  true,  shows  that  the  title  to  the  lease 
given  by  Xustin,  guardian,  was  made  to 
Klrchner  for  the  benefit  of  himself  and  all 
the  defendants,  that  his  name  was  used  for 
the  sake  of  convenience  in  transacting  the 
business,  that  the  money  paid  for  the  lease 
was  paid  by  all  the  parties  for  whose  benefit 
it  was  taken,  and  when  it  was  sold  to  the 
Carter  Oil  Company  the  proceeds,  |2,600, 
was  distributed  amongst  them  all,  each  get- 
ting his  share  or  proportion  according  to  bis 
holdings  in  the  partnership ;  that  Kirchner's 
name  was  used  in  the  summary  proceeding 
to  get  the  infants'  title  for  all  alike  in  their 
agreed  proportions,  the  oil  and  gas  were  sold 
to  him,  and  he  was  bound  to  pay  the  rent, 
although  paying  it  for  himself  and  his  co- 
owners,  and  they  could  not  relieve  them- 
selves by  assigning  their  equitable  interests 
and  let  the  burden  fall  upon  their  fellow, 
who  held  the  legal  title  alone,  except  as  to 
his  own  tenth  interest  In  It  Demurrants 
farther  say  that  If  they  were  members  -of  a 
mining  partnership  owning  the  Lawson 
premises  for  the  purpose  of  operating  the 
same  for  oil  and  gas,  and  conveyed  their 
interests  to  the  Carter  Oil  Company  before 
rentals  had  accrued,  then  plaintiff  could 
have  no  claim  on  them  but  must  look  to  their 
assignee  or  grantee.  The  Carter  Oil  Com- 
pany had  the  contract  as  well  of  Klrchner  as 
of  all  the  defendants  for  a  good  title  and 
with  a  surrender  clause,  and  could  not  be 
made  liable  for  the  rentals,  and  was  not,' 
therefore,  a  necessary  party  to  the  bill,  as 
claimed  by  demurrants.  The  demurrer  was 
properly  overruled. 

Appellants'  second  assignment  of  error  is 
in  refusing  to  sustain  their  exceptions  to  the 
depositions  taken  on  behalf  of  the  plaintiff 
and  in  overruling  their  motion  to  strike  out 
the  contract  In  writing  between  Darrah  and 
others  and  J.  W.  Henderson,  bearing  date 
the  13th  of  October,  1897.  The  record  does 
not  show  that  the  exceptions  taken  to  the 
depositions  and  indorsed  thereon  in  the 
course  of  their  taking  were  in  any  way 
brought  to  the  attention  of  the  trial  court 
at  the  hearing,  or  that  such  exceptions  were 
passed  upon  by  the  court  In  such  case  such 
exertions  will  be  deemed  to  have  been  waiv- 
ed. Hill  V.  Proctor,  10  W.  Va.  59;  Baxter 
T.  Hoore,  5  lieigb  (Va.)  219;  Simmons  v. 
Simmons'  Adm'r,  88  Orat  (Va.)  461:   Rose 


T.  Brown,  11  W.  Va.  122;  McVeigh  ▼. 
Chamberlain,  94  Va.  73,  26  S.  E.  895 ;  Mar- 
tin ▼.  South  Salem  Land  Co.,  94  Va.  28,  26 
S.  B.  596;  Fant  ▼.  Miller,  17  Orat  (Va.) 
187;  Vanscoy  t.  Stinchcomb,  29  W.  Va.  263, 
11  S.  E.  927. 

It  is  also  strenuously  contended  by  appel- 
lants that  their  objections  to  the  testimony 
of  witnesses  Engle  and  Riggle  should  have 
been  sustained,  and  the  evidence  ruled  out, 
because  of  their  relationship  as  attorney  and 
client  with  the  plaintiff,  Klrchner;  that 
"these  men  were  acting  on  the  13th  day  of 
May,  1895,  as  attorneys  at  law  for  the  par- 
ties to  this  suit,  and  all  that  they  learned  up- 
on that  day,  during  the  negotiations  and  con- 
sultations in  their  office,  was  through  and 
by  reason  of  that  confidential,  and  almost 
sacred,  relation";  that  any  directions  given 
them  by  the  parties,  or  any  of  them,  respect- 
ing the  proceedings  to  obtain  a  valid  title 
of  the  Infants'  Interest  in  the  leasehold  for 
oil  and  gas,  and  any  advice  they  gave  on 
that  occasion,  could  not  be  legitimately  di- 
vulged by  them  in  this  case  without  the  con- 
sent of  all  the  parties  who  employed  them. 
The  same  rule  would  apply  to  the  exception 
to  the  depositions  of  these  witnesses  as  to  the 
others  Just  mentioned;  but  in  case  the  ob- 
jections had  been  especially  called  to  the  at- 
tention of  the  court  and  overruled,  the  ruling 
would  have  been  correct  This  is  a  case  In 
which  all  the  parties,  the  plaintiff  and  the 
defendants,  who  constitute  the  mining  part- 
nership, together  employed  the  said  Engle 
and  Riggle  as  attorneys  to  prepare  the  con- 
tract with  Tustin,  guardian,  conduct  the  sum- 
mary proceedings  to  obtain  the  title  of  the 
Infants  to  the  Lawson  land,  and  to  advise 
them  therein.  As  t>etween  themselves  there 
was  no  privileged  communications.  In  23 
A.  &  E.  B.  L.  66,  we  find:  "An  attorney 
employed  by  two  or  more  persons  to  give  pro- 
fessional advice  or  assistance  in  a  matter  in 
which  they  are  mutually  Interested  can,  on 
litigation  subsequently  arising  between  such 
persons  or  their  representatives,  be  examined 
as  a  witness  at  the  Instance  of  either  as  to 
communications  made  when  he  was  acting 
as  attorney  for  all.  But  he  cannot  disclose 
such  communications  in  a  controversy  be- 
tween his  clients,  or  either  of  them,  and 
third  persons."  In  Sparks  t.  Sparks,  51  Kan. 
195,  32  Pac.  892,  It  Is  held  that  "communica- 
tions made  to  an  attorney  who  was  acting 
for  both  parties  and  made  in  the  presence 
of  both  parties  cannot  be  regarded  as  con- 
fidential and  privileged"— citing  Goodwin  & 
Co.'B  Appeal,  117  Pa.  514,  12  Atl.  736,  2  Am. 
St  Rep.  696;  Whiting  v.  Barney,  30  N.  Y. 
330,  86  Am.  Dec.  385;  Britton  v.  Lorenz,  45 
N.  T.  51 ;  Hanlon  v,  Doherty,  109  Ind.  37,  9 
N.  E.  782;  Dunn  v.  Amos,  14  Wis.  106;  De 
Wolfe  v.  Strader,  26  III.  225,  79  Am.  Dec. 
371;  Machette  v.  Wanless,  2  Colo.  168;  1 
W^har.  Ev.  g  587.  And  In  Hurlburt  v.  Hurl- 
burt,  128  N.  Y.  420,  28  N.  E.  651,  26  Am.  St 
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Rep.  4S2,  It  Js  held  that  "the  provision  of  the 
Ckxle  of  Civil  Procedure  (paragraph  835)  pro- 
hibiting an  attorney  from  disclosing  pro- 
fessional communications  made  to  him  by 
bis  client  does  not  apply  as  between  the  par- 
ties to  communications  made  by  two  or  more 
persons  in  consultation  with  an  attorney  for 
their  mutual  benefit.  It  cannot  be  Invoked 
ip  any  litigation  which  may  thereafter  arise 
between  such  persons,  although  It  seems  It 
may  In  a  litigation  between  them  and  a 
stranger."  "When  two  persons  employ  an 
attorney  in  the  same  business,  communica- 
tions'made  by  them  In  pursuance  of  snch 
common  retainer  are  not  privileged  Inter 
sese."  Gnlicli  v.  GuUck,  39  N.  J.  Eq.  516. 
In  section  587,  vol,  1,  Mr.  Wharton,  In  his 
work  on  Evidence,  says:  "It  Is  easy  to  con- 
ceive of  cases  In  which  two  or  more  persons 
address  a  lawyer  as  their  common  agent. 
So  far  as  concerns  a  stranger  their  com- 
munications to  the  lawyer  would  be  privi- 
leged. It  is  otherwise,  however,  as  to  them- 
selves. As  they  stand  on  the  same  footing 
as  to  the  lawyer,  either  could  compel  him 
to  testify  against  the  other  as  to  their  nego- 
tiations. See,  also,  Lynn  v.  Lyerle,  113  111. 
128;  Griffin  v.  Griffin,  125  111.  430,  17  N.  B. 
782;  Cady  v.  Walker,  62  Mich.  157,  28  N. 
W.  805,  4  Am.  St  834;  6  Cur.  Law,  1985,  { 
4.  Besides  the  authorities  cited,  the  same 
doctrine  has  been  held  in  the  states  of  Ala- 
bama, California,  Kentucky,  Missouri,  Ne- 
braska, Nevada,  North  Carolina,  Oregon, 
Texas,  and  doubtless  others.  These  witness- 
es, Engle  and  Rlggle,  In  the  meeting  of  May 
13,  1895,  were  employed  as  attorneys  alike 
for  the  plaintltr,  Klrchner,  and  the  defend- 
ants, composing  the  mining  partnership,  for 
their  mutual  benefit,  the  promotion  of  their 
common  Interests,  and  under  the  authorities 
cited  there  could  be  no  privileged  communi- 
cations between  them  and  their  attorneys  as 
among  or  between  themselves.  Hence  the 
witnesses  were  competent  to  testify. 

Appellants  say  the  court  erred  in  overrul- 
ing their  motion  to  strike  out  as  evidence  the 
contract  in  writing  between  T.  M.  Darrah 
and  others  and  J.  W.  Henderson,  dated 
October  13,  1897,  offered  with  the  deposition 
of  the  plaintiff.  The  leasehold  described  and 
assigned  in  this  paper  was  a  part  of  the 
leases  sold  by  the  constable  to  McNeil  as  the 
>roperty.  of  the  Owls  Head  Oil  Company  and 
assigned  by  McNeil  to  the  10  persons  consti- 
tuting the  alleged  mining  partnership.  This 
contract  of  sale  recites  the  fact  that  the  par- 
ties of  the  first  part  sold  and  transferred 
thereby  to  the  said  J.  W.  Henderson  all  of 
their  Interests,  respectively,  "in  and  to  the 
leases  held  by  the  parties  of  the  first  part 
In  fifteen  (15)  acres  compromise  of  the  E.  P. 
Snider  tract  of  land,  and  also  for  two  loca- 
tions on  the  thirty  (30)  acres,  part  of  the  B. 
P.  Snider  tract  of  land,  now  owned  by  D.  W. 
Snider,  which  two  locations  were  secured  to 
the  parties  of  the  first  part  by  a  compromise. 


r^erence  to  which  agreement  of  compromise, 
respectively,  is  'hereto  made.  The  said  com- 
promise agreements  are  to  be  turned  over  to 
the  party  of  the  second  part  as  evidence  of 
the  rights  of  the  parties  of  the  first  part  In 
said  tract  of  land,  together  with  ail  the  oil 
heretofore  and  hereafter  produced  from  said 
tracts  of  land,  and  all  the  machinery,  rigs, 
boilers,  engines,  casing,  tubing,  rods,  tankage, 
and  all  other  necessary  fixtures  and  appur- 
tenances thereto  and  thereon  situated  on  the 
two  tracts  aforesaid."  The  consideration  of 
this  agreement  was  $17,000.  It  is  shown  by 
this  assignment  on  its  face  that  the  defend- 
ants had  been  operating  for  oil  on  said  prem- 
ises, as  it  speaks  of  oil  theretofore  and 
thereafter  produced,  as  well  as  of  machinery 
and  all  necessary  fixtures  and  appurtenances 
for  operating  for  oil.  1  Wig.  on  Ev.  g  10, 
says:  "All  facts  having  rational  probative 
value  are  admissible,  unless  some  specific 
rule  forbids."  No  epeciflc  objection  was 
made  to  this  paper;  simply  a  general  objec- 
tion to  Its  introduction  and  conslderatioD, 
with  a  motion  to  strike  out  the  same.  This 
paper  has  probative  value,  especially  in  view 
of  the  answer  filed  by  John  Stealey,  wherein 
he  disclaims  ail  Interest  In  the  property  as- 
signed to  him  and  others  by  McNeil,  pur- 
chaser of  the  Owls  Head  Oil  Company's 
property. '  This  assignment  of  Darrah  and 
others  of  October  13,  1897,  represents  a  part 
of  the  leaseholds  so  assigned  by  McNeil  to 
Stealey  and  others,  and  In  this  assigmnent 
the  said  Stealey  realized  his  proportion  of 
the  $17,000  consideration  from  Henderson  for 
the  said  conveyance.  The  contract  was 
properly  admitted. 

Special  effort  is  made  to  relieve  the  defend- 
ant John  Stealey  from  any  liability  on  ac- 
count of  the  Tustin  contract  of  May  13,  1893. 
Stealey  filed  an  answer  to  the  bill  and  amend- 
ed bin,  in  which  he  admits  being  a  stock- 
holder in  the  Owls  Head  Oil  Company,  but 
denying  participation  in  the  purchase  of  the 
Tustin,  guardian,  lease,  and  denying,  also, 
that  he  had  any  interest  In  the  assignment 
made  by  McNeil  of  the  9th  of  April,  1S94; 
but  we  find  not  only  the  sale  to  J.  W.  Hen- 
derson of  October  13,  1897,  Joined  In  by  said 
Stealey,  which  was  a  transfer  of  a  part  of 
the  leasehold  so  assigned  by  McNeil  to  Steal- 
ey and  others  of  the  effects  of  the  Owls  Head 
Oil  Company,  but  we  find  on  the  day  that 
the  said  defendants  and  Klrchner  made  the 
contract  with  Tustin,  guardian.  May  13, 1895, 
John  Stealey,  with  the  other  nine  members  of 
the  mining  partnership,  executed  a  contract 
with  Bernard  Forst,  dated  May  11,  1895,  but 
acknowledged  on  the  said  13th  day  of  May, 
assigning  to  said  Forst  an  undivided  three- 
eighths  interest  In  what  is  known  as  the 
"Old  William  Johnson  lease"  on  the  said 
W.  S.  Lawson  tract,  dated  July  31,  18S9, 
called  In  said  lease  104  acres,  but  shown  by 
the  record  to  be  the  same  tract  of  96  acres 
mentioned  in  the  Tustin  lease,  and  one  of  the 
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leases  sold  as  the  property  of  tbe  Owls  Head 
Oil  Company,  for  tbe  assIgnmeDt  of  which 
interest  said  Forst  was  to  begin  forthwith 
to  drill  an  oil  well  on  said  "W.  S.  Lawson 
lease,  and  drill  same  as  rapidly  as  possible 
and  without  avoidable  delay,  down  to  and 
through  tbe  Big  Indian  sand,  if  necessary, 
!so  as  to  make  It  a  well  to  thoroughly  test 
siaid  last-named  leasehold,"  but  to  be  drilled 
entirely  at  the  expense  of  Forst  The  inter- 
est that  Stealey  had  in  said  leasehold  can 
only  be  accounted  for  through  the  assignment 
of  McNeil  of  the  property  purchased  by  him 
of  tbe  Owls  Head  Oil  Company.  The  Tustin 
lease  was  to  supplement  and  perfect  the  title 
held  by  the  said  mining  partnership  in  the 
Lawson  land.  All  the  circumstances  go  to 
show  beyond  question  that  John  Stealey  was 
a  partner  with  the  other  members  of  the  firm 
in  their  operations  in  buying  and  selling  and 
operating  oil  leases.  Another  circumstance 
'Which  adds  strongly  to  this  conclusion  is  that 
said  Stealey  failed  to  go  upon  tbe  witness 
stand  to  sustain  the  arerments  of  his  answer 
and  to  contradict  the  statements  made  tend- 
ing to  show  his  interest  in  the  said  partner- 
ship. If  It  was  a  fact  that  he  had  no  inter- 
est in  the  partnership,  he  should  have  proyed 
the  same  by  bis  own  testimony  and  subjected 
himself  to  cross-examination,  that  his  con- 
tention might  have  a  clear  showing.  There 
iras  no  one  had  such  peculiar  knowledge  of 
his  interest  in  the  matter  as  Stealey  himself, 
and  surely  tbe  evidence  connecting  him  with 
tbe  partnership  was  of  such  a  character,  tak- 
en together  with  all  the  circumstances  of 
tbe  cause,  as  to  call  upon  bim  to  offer  tbe 
best  evidence  at  his  command  to  overcome 
the  prima  facie  case  made  against  him  by  the 
plaintiff.  In  Hefflebower  v.  Detrick,  27  W. 
Va.  16,  It  Is  held:  "Where  a  party  has  in 
his  possession  or  under  his  control  evidence 
by  tbe  introduction  of  which  at  the  trial  be 
would  be  able  to  render  certain  a  fact  mate- 
rial to  his  success,  which  is  otherwise  left 
in  doubt,  and  he  withholds  such  evidence,  tbd 
court  will,  upon  a  demurrer  to  tbe  evidence 
introduced  by  bis  adversary,  presume  that  the 
fact  was  against  him."  Also  in  Trust  Co.  ▼. 
HcClellan,  40  W.  Va.  405,  21  S.  E.  1025,  Syl. 
point  8:  "Where  the  burden  is  on  a  party  to 
a  suit  to  prove  a  material  fact  in  issufe,  tbe 
failure,  without  excuse,  to  produce  an  im- 
portant and  necessary  witness  to  such  fact 
raises  tbe  conclusive  presumption  that  such 
witness'  testimony.  If  Introduced,  would  be 
adverse  to  the  pretensions  of  such  party." 
See,  also,  Wells-Stone  v.  Truax,  44  W.  Va. 
531,  29  S.  H).  1006.  The  evidence  establishes 
tbe  fact  that  the  parties  bought  the  Tustin 
lease,  that  the  title  thereto  was  perfected 
by  their  counsel,  Engle  and  Riggle,  under  the 
direction  of  all  the  members  of  tbe  company 
who  were  present,  tbe  defendant  L.  B.  Smith 
being  the  principal  spokesman  for  the  com- 
pany, and  the  attorneys  were  instructed  to 
get  such  title  from  the  Infants  as  would  not 
be  forfeited  In  case  the  rentals  should  not  be 
paid  strictly  on  time.    While  there  is  some 


conflict  in  the  evidence,  there  Is  a  strong 
preponderance  thereof  establishing  the  mio- 
ing  partnership  as  alleged  in  the  bill;  and 
the  direct  evidence,  taken  together  with  all 
the  circumstances  of  the  case,  make  It  rea- 
sonably certain  that  John  Stealey  was  a 
member  of  said  partnership  and  liable  as 
such. 

Defendants  Taney,  Smith,  and  Darrab  con- 
tend that  the  decree  ought  to  be  reversed  as 
to  them  because  there  was  no  replication  to 
their  answer.  Section  4,  c.  134  (section  4035, 
Code  1906),  provides:  "No  decree  shall  be 
reversed  for  want  of  a  replication  to  the  an- 
swer, where  the  defendant  has  taken  deposi- 
tions as  it  there  had  been  a  replication ;  nor 
shall  a  decree  be  reversed  at  tbe  instance  of 
a  party  who  has  taken  depositions,  for  an  in- 
formality In  the  proceedings,  when  It  appears 
that  there  was  a  full  and  fair  hearing  upon 
the  merits,  and  that  substantial  Justice  has 
been  done."  And  In  Moore  v.  Wheeler,  10  W. 
Va.  35,  It  Is  held:  "A  decree  will  not  be  re- 
versed for  want  of  a  replication  to  tbe  an- 
swer when  tbe  defendant  has  taken  deposi- 
tions as  if  there  had  been  a  replication." 
Richardson  ▼.  Donehoo,  16  W.  Va.  685 ;  Chal- 
fants  V,  Martin,  25  W.  Va.  894;  Skaags  t. 
Mann,  46  W.  Va.  209,  220,  33  S.  E.  110;  Mar- 
tin V.  Kester.  49  W.  Va.  647.  653,  39  S.  E. 
699 ;  Paxton  v.  Paxton,  38  W.  Va.  616,  18  S. 
B.  765;  Qodiln  v.  Vaughn's  Ex'x,  14  Grat- 
(Va.)  102,  131;  Justis'  Anno.  942. 

It  Is  claimed  to  be  error  holding  said  salt 
on  tbe  docket  for  further  decrees  and  In  re- 
fusing to  dismiss  the  bills.  It  was  necessary 
to  retain  the  cause  tor  the  final  adjustment 
between  the  parties.  In  case  the  plaintiff 
should  not  be  able  to  collect  from  all  the 
parties  against  whom  he  so  recovered  the 
amounts  thereof,  and  It  was  proper  to  retain 
tbe  cause  until  the  execution  of  the  court's 
decrees.  We  see  no  reversible  error  in  said 
decree,  and  therefore  affirm  the  same. 

Affirmed. 

MILLER,  J.,  absent 


STATB  T.  IXWONO.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  17,   1907.) 

1.  FoBQEBT— What  Constitutes. 

Forgery  la  the  false  and  fraudulent  making 
or  altering  of  an  instmment  which  would,  u 
genuine,  apparently  impose  a  le^al  liability  on 
another  or  change  his  legal  liability  to  his 
prejudice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  i  1.] 

2.  Sauk— Ai.TEBATion  of  Instbuvbnt. 

An  alteration  in  an  instrument,  to  consti- 
tute forgery,  must  be  of  a  material  part  there- 
of ;  and  a  material  alteration  of  an  instrument 
is  one  which  makes  it  speak  a  lani;uage  different 
in  legal  effect  from  tnat  which  it  originally 
spoke,  or  which  carries  with  it  some  change  in 
the  rights,  interests,  or  obligations  of  the  par- 
ties to  the  writing. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig; 
vol.  23.  Forgery,  j  2U] ■ 
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3.  Same— Matekialitt. 

The  materiality  of  the  alteration  la  a  ques- 
tion of  law  for  the  court,  upon  the  admissibility 
of  the  altered  instrument  in  evidence ;  and,  the 
alteration  beinf;  shown,  nothing  remains  for  the 
Jury  to  pass  upon. 

4.  Samb— FiGUBES  IN  Check. 

The  figures  in  a  check,  following  the  words 
in  the  body  thereof  denoting  the  .gum  called  for, 
are  not  ft  material  part  of  ''he  instrument;  the 
words  being  controlling  in  determining  its  legal 
effect. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  f  24.] 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Monongalia 
County. 

Frank  Lotono  was  convicted  of  forgery, 
and  brings  error.    Reversed. 

Wm.  S.  John  and  Wm.  J.  Snee,  for  plalntlfT 
in  error.  C.  Wm.  Cramer,  Pros.  Atty.,  for 
tbe  State. 

MILLER,  J.  The  grand  Jury  preferred  an 
indictment  in  elgtit  counts  against  Frank  Lo- 
tono for  forgery.  His  motion  to  quash  was 
sustained  as  to  tbe  first  count  and  overruled 
as  to  the  others.  On  the  trial,  after  the  evi- 
dence was  all  in,  but  before  argument,  the 
prosecuting  attorney  elected  to  rely  on  the 
eighth  count  and  tbe  defendant  was  found 
guilty  as  charged  therein.  This  count  charg- 
ed that  the  defendant  "on  the day  of 

'December,  1906,  within  one  year  next  preced- 
ing the  date  of  the  finding  of  tbe  indictment, 
in  the  said  county,  did  afterward,  on  the 
day  and  year  aforesaid,  at  the  Citizens'  Na- 
tional Bank  of  Morgantown,  West  Virginia, 
aforesaid,  fraudulently  and  unlawfully  and 
feloniously  utter  and  attempt  to  employ  as 
true,  to  the  Citizens'  National  Bank  of  Mor- 
gantown, West  Virginia,  a  certain  other  false, 
forged,  and  counterfeit  writing  or  paper." 
The  paper  described  Is  a  check  of  the  Ameri- 
can Sheet  &  Tin  Plate  Company,  of  Decem- 
ber 15,  1906,  payable  to  defendant,  or  bearer, 
for  $2.70,  at  the  Citizens'  National  Bank,  Mor- 
gantown, W.  Va.  When  presented  to  the  bank 
by  the  defendant  for  payment,  the  sum  called 
for  was  written  thus :  "Two  and  70-100  Dol- 
lars $20.70."  The  defendant  presented  this 
check,  with  six  others  and  a  slip  on  which  all 
were  listed,  together  aggregating  $76.29.  It 
was  listed  at  $20.70;  but  the  teller,  in  pay- 
ment of  the  checks,  counted  it  at  $2.70. 
There  was  no  direct  evidence  that  the  de- 
fendant altered  the  check ;  but  the  paymas- 
ter of  the  company,  who  wrote  the  check  and 
delivered  It  to  Lotono,  testified  that  when 
delivered  it  called  for  $2.70,  but  since  had 
been  altered  by  inserting  a  cipher  after  the 
figure  2,  so  as  to  make  the  figures  read  $20.70, 
in  which  condition  it  was  when  presented  to 
the  bank  for  payment.  The  teller  testified 
that  when  he  handed  the  defendant  the 
amount  of  the  checks  the  latter  said  he  did 
not  have  enough  money ;  that  he  then  showed 
Lotono  the  alteration,  but  did  not  remember 
what  he  said. 


Our  statute  (Code  1899,  c.  146,  |  5  [Code 
1906,  i  4289])  provides:  "If  a  person  forge 
any  writing  other  than  such  as  is  mentioned 
In  the  first  and  third  sections  of  this  chapter, 
to  the  prejudice  of  another's  right,  or  utter 
or  attempt  to  employ  as  true  such  forged 
writing,  knowing  it  to  be  forged,  he  shall 
be  confined  In  the  penitentiary  not  less  than 
two  nor  more  than  ten  years."  Forgery  is  the 
false  and  fraudulent  making  or  altering  of 
an  Instrument  which  would,  if  genuine,  ap- 
parently Impose  a  legal  liability  on  another 
or  change  his  legal  liability  to  his  prejudice 
Clark,  Cr.  L.  S8  11,  112;  Tumipseed  v. 
State,  45  Fla.  110,  33  South.  Sol,  and  cases 
cited;  2  Bishop,  New  Cr.  L.  {§  573,  577; 
Burgess  v.  Blake,  86  Am.  St  Rep.  86,  note, 
and  cases  cited ;  State  v.  Briggs,  84  Vt  501. 
An  alteration  in  an  Instmm^it  to  amount 
to  forgery  according  to  the  authorities  cited 
must  he  such  as  to  make  It  speak  a  language 
different  in  legal  effect  from  that  which  It 
originally  spoke,  or  which  carries  with  It 
some  change  in  the  rights.  Interests,  or  obli- 
gations of  tbe  parties  to  the  writing.  It 
follows  that  an  Immaterial  change — a  change 
which.  If  true,  would  not  affect  the  legal 
liability  of  the  parties  in  an  action  on  the 
instrument — would  not  amount  to  forgery. 
1  Blsh.  Cr.  L.  8  572 ;  State  v.  Polndextcr,  23 
W.  Va.  805.  The  test  is  the  l^al  effect  of  the 
change  or  alteration,  not  whether  some  one 
may  be  misled  or-  deceived  by  the  paper. 
Here  the  only  change  was  in  what  are  called 
in  some  cases  the  "marginal  figures,"  which, 
while  they  might  mislead  one  who  should 
fail  to  observe  the  body  of  the  Instrument 
could  not  change  or  affect  the  legal  status  of 
the  parties,  or  tend  In  legal  effect  to  prej- 
udice another's  rights.  The  alteration  of 
the  check  in  this  case  did  not  decelte  the 
bank,  and  its  legal  effect  was  not  changed. 
The  materiality  .of  the  alteration  is  a  ques- 
tion of  law  for  the  court,  upon  the  admissi- 
bility of  the  altered  instrument  io  evidence; 
and,  the  alteration  being  shown,  nothing 
remains  for  the  Jury  to  pass  upon.  Manu- 
facturing Co.  V.  Watson,  58  W.  Va.  189,  195, 
52  S.  E.  515. 

Was  the  alteration  of  the  figures  in  tbe 
check  a  material  one?  We  think  not  It  Is 
true  the  figures  follow  the  words  in  the  body 
of  the  check  denoting  the  sum  called  for,  as 
is  frequently  tbe  case,  and  are  not  strictly 
marginal ;  but  we  do  not  think  they  form 
a  material  part  of  the  paper.  They  are  for 
ready  reference,  as  if  written  at  the  top  or 
In  the  margin,  and  for  convenience.  They 
are  not  controlling,  and  do  not  change  tbe 
legal  effect  of  tbe  paper.  The  words  are  tbe 
controlling  portion,  and  the  figures  constitute 
no  material  part  of  the  instrument  Many 
authorities  so  hold.  2  Cyc.  196,  211,  aad 
cases  cited;  Schryver  v.  Hawkes,  22  Ohio 
St.  308.  We  are  cited  to  only  one  case  which 
holds  tbe  contrary.  Commonwealth  v.  Hide, 
94  Ky.  617,  23  S.  W.  195r^l^t  case  stands 
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alone,  unsupported,  and  we  do  not  think  It 
states  the  law  correctly.  As  a  matter  of  law, 
upon  the  undisputed  facts  In  this  case,  we 
do  not  think  the  prisoner  guilty  of  any  of- 
fense. 

We  therefore  reverse  the  Judgment  of  the 
circuit  court,  set  aside  the  verdict  of  the 
Jnry,  and  discharge  the  prisoner  from  further 
prosecution. 


WHITLEY  GROCERY  CO.  et  al.  t.  JONES 

et  al. 
(Supreme    Court   of   Oeorgia.     Aug.   8,    1907.) 

1.  ADMIRIBTRATOBS  —  JUDOMEKT  AXTTHOBIZINa 

SaIjE  of  Lani>— Motion  to  Set  Aside— Pak- 

TIES. 

To  a  notion  to  set  aside  a  judgment  of  the 
coart  of  ordinary  anthorizing  a  sale  of  land  by 
an  administrator  such  administrator  is  a  neces- 
sary party. 

2.  Sauk. 

If  letters  of  dismission  have  been  (granted 
to  the  administrator,  the  judgment  diRoharging 
him  must  be  reopened  t>efore  the  motion  to  set 
aside  the  judgment  authorising  the  sale  by  him 
can  be  entertained. 

3.  Same. 

Although  the  purchasers  at  the  sale  and 
those  holding  under  them,  and  also  the  person 
who  had  formerly  l>een  the  administrator,  but  to 
whom  letters  of  dismission  had  been  granted, 
were  made  parties  to  a  motion  to  set  aside  the 
judgment  anthorizing  a  sale  by  him,  this  would 
not  obviate  the  effect  of  the  grant  of  the  letters 
o{  dismission  or  the  absence  of  the  administra- 
tor, as  such,  on  whose  application  the  judgment 
was  rendered. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Petition  by  Josephine  Jones  and  others  in 
the  court  of  ordinary  to  set  aside  an  or- 
der granting  leave  to  O.  R.  Whitley,  ad- 
ministrator of  Henry  Jones,  deceased,  to 
sell  certain  land,  and  praying,  that  a  rule 
nisi  be  issued  directing  Whitley,  the  Whitley 
Grocery  Company,  and  another  to  show 
cause  why  the  relief  prayed  for  should  not 
be  granted.  On  appeal  to  the  superior  court 
there  was  a  judgment  for  movants,  and  de- 
fendants bring  error.     Reversed. 

Josephine  Jones  and  her  children  filed 
a  petition  In  the  court  of  ordinary  of  Sum- 
ter county  to  set  aside  an  order  granting 
leave  to  C.  R  Whitley,  administrator  of 
Henry  Jones,  deceased,  to  sell  certain  laud, 
alleging  as  follows:  Henry  Jones,  the  hus- 
band of  Josephine  Jones,  died  in  Sumter 
county  on  November  21,  1897,  leaving  cer- 
tain described  real  estate.  C.  R.  Whitley 
was  appointed  administrator  on  his  estate, 
and  applied  for  leave  to  sell  the  land.  At 
the  February  term,  1898,  of  the  court  of 
ordinary,  an  order  was  passed  granting  such 
leave.  He  sold  the  property  to  the  Whitley 
Grocery  Company,  and  It  afterwards  deed- 
ed a  part  thereof  to  the  Standard  Grocery 
Company.  The  order  is  null  and  void,  be- 
cause no  notice  of  It  was  ever  published  in 
the  public  gazette  In  which  the  county  ad- 


vertising was  published,  and  as  the  law  re- 
quires, and  neither  of  the  petitioners  bad 
any  notice  of  the  application  or  knew  any- 
thing of  It  until  after  the  deeds  were  made. 
It  was  prayed  that  the  order  be  declared  null 
and  void  and  set  aside,  and  that  ,the  peti- 
tioners have  such  other  and  further  relief 
as  the  premises  may  warrant  and  demand, 
and  also  that  a  rule  nisi  be  Issued  directing 
Whitley,  the  Whitley  Grocery  Company,  and 
the  Standard  Grocery  Company  to  show 
cause  at  the  next  term  why  the  relief  prayed 
should  not  be  granted.  By  amendment  It 
was  alleged  that  Whitley  had  applied  for, 
and  had  issued  to  him  by  the  court  of  or- 
dinary, letters  of  dismission  as  administrator 
of  the  estate  of  Henry  Jones,  and  that  at 
the  time  of  filing  the  original  petition  and 
since  there  bad  been  no  administration  on 
the  estate.  Each  of  the  defendants  demur- 
red to  the  {letltlon.  The  case  was  carried 
by  aptpeal  to  the  superior  court.  The  de- 
murrers were  overruled,  and  a  verdict  di- 
rected for  the  movants.  The  defendants  ex- 
cepted. 

W.  P.  Wallis,  and  Allen  Fort  ft  Sons,  for 
plaintiffs  in  error.  J.  A.  Hlxon  and  Shipp  & 
Sbeppard,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  This  is  not  a  proceeding  in  equity, 
but  a  proceeding  to  set  aside  an  order  author- 
izing the  sale  of  real  estate  by  an  adminis- 
trator. In  the  court  of  ordinary  where  such 
order  was  granted.  The  question  involved  is 
not,  therefore,  to  be  tested  by  the  power  of  a 
court  of  equity,  but  by  the  power  of  a  court 
of  ordinary.  The  demurrers  contained  sev- 
eral grounds,  but  It  Is  only  necessary  to  deal 
with  one  of  them  which  controls  the  case. 
Each  of  the  defendants  demurred  to  the 
proceeding,  on  the  ground  that  neither  C.  R. 
Whitley  as  administrator  of  the  estate  of 
Henry  Jones,  nor  any  other  administrator 
of  the  deceased,  was  made  a  party  or  served. 
The  order  granting  the  administrator  au- 
thority to  sell  was  a  judgment  of  a  court  of 
general  Jurisdiction.  The  present  application 
Is  an  effort  to  set  aside  that  Judgment,  with- 
out having  before  the  court  as  a  party  the 
administrator  on  whose  petition  and  in 
whose  favor  it  was  granted.  It  Is  an  at- 
tempt by  motion  to  set  aside  a  Judgment 
without  having  before  the  court  the  party 
on  whose  petition  It  was  rendered.  C.  R. 
Whitley  individually  is  not  the  same  as  C. 
R.  Whitley  as  administrator  of  the  estate 
of  Henry  Jones.  It  is  urged  that  the  ad- 
ministrator has  since  been  granted  letters 
of  dismission  by  the  court  of  ordinary,  and 
therefore  cannot  be  made  a  party  to  this 
petition.  In  that  lies  the  Insuperable  dlflScul- 
ty  to  entertaining  the  proceeding  at  all.  The 
administrator  is  a  necessary  party.  If  he 
has  been  granted  letters  of  dismission,  he 
cannot  be  made  a  party  unless  the  grant  Is 
reopened  and  he  Is  reinstated  la^ffice.^ 
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Is  sought  to  aroUI  the  necessity  for  making 
hlin  a  party  by  making  parties  of  those  who 
hold  under  the  sale; .  but  they  alone  were 
not  Interested.  If  the  order  Is  set  aside, 
the  sale  and  disposition  of  the  proceeds  might 
be  a  derastavlt,  and  the  securities  on  the 
bond  of  the  administrator  would  be  Interest- 
ed. Under  certain  circumstances  It  has  been 
held  that  an  equitable  proceeding  to  set 
aside  an  executor's  deed  could  be  maintained 
without  the  presence  of  the  executor,  who 
had  died.  Hodges  v.  Wheeler,  320  Ga.  Siai 
But  this  Is  different  from  setting  aside  a 
judgment  without  the  presence  of  the  party 
In  whose  favor  It  was  rendered,  or  any  per- 
son representing  him.  See  Broach  v.  Walk- 
er, 2  Ga.  428;  Carter  v.  Anderson,  4  Ga. 
516;  Groce  v.  Field,  13  Ga.  24;  Whltaker 
T.  Smith,  33  Ga.  237 ;  Bell  v.  Hanks,  55  Ga. 
274;    McArthur  v.  Matthewson,  67  Ga.  134. 

The  demurrer  should  have  been  sustain- 
ed, and  the  petition  dismissed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


HENDERSON  v.  ARMSTRONG  et  al. 
(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

Deeds— Recobdino — Priobities  —  Deed  fboh 

Heirs. 

A  deed  to  described  wild  land,  executed  by 
the  general  devisees  of  the  deceased  former  own- 
er^  taken  by  the  vendee  therein  for  value  and 
without  notice  of  a  deed  to  the  same  land  ex- 
ecuted by  the  testator,  although  recorded  before 
tile  registry  of  the  older  deed,  does  not  obtain 
priority  over  Buch  senior  conveyance. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wilcox  Coun- 
17 ;  J.  H.  Martin,  Judge. 

Action  by  J.  W.  Armstrong  and  others 
against  P.  A.  Henderson.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

J.  W.  Armstrong  and  others  brought  suit, 
in  the  superior  court  of  Wilcox  county, 
against  Parker  A.  Henderson,  to  enjoin  the 
defendant  from  cutting  the  timber  upon  lots 
of  land  Nos.  210  and  212,  In  the  Eighth  dis- 
trict of  that  county,  and  for  damages  for 
the  cutting  of  timber  thereon.  At  the  trial, 
the  plaintiffs  amended  the  petition  so  as  to 
claim  damages  for  timber  cut  from  the  land 
after  the  filing  of  the  suit.  By  agreement  of 
the  parties,  the  case  was  tried  by  the  judge, 
without  the  Intervention  of  a  jury,  under  a 
written  agreement  as  to  the  facts.  It  was 
admitted  that  the  timber  on  the  two  lots 
of  land  had  been  cut  by  defendant  during  the 
pendency  of  the  suit,  and  that  the  question 
of  damages  for  the  cutting  of  the  same  by  de- 
fendant was  to  be  included  in  the  suit  and  to 
be  determined  by  the  court  In  deciding  the 
case.  It  was  also  admitted  that  the  value  of 
the  timber  cat  by  defendant  was  $800.  The 
two  lots  were  what  Is  known  as  "wild  land," 
no  one  being  In  possession  of  either  until  de- 
fendant entered  upon  them  and  began  to  cat 
the  timber.    The  lots  were  granted  by  tbe 
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state  to  Herschel  V.  Johnson  on  Februa^-  "' 
1847,  and  he  conveyed  the  same  to  Jametf-  -' 
Armstrong  on  October  15,  1847.  The  &-^ 
from  Johnson  to  Armstrong  was  recor-^ ' 
February  12,  1900.  Plaintiffs  are  succea  '-'^ 
in  title  to  James  W.  Armstrong.  Herat  -  * 
V.  Johnson  executed  bis  will  on  August-'?' 
1880,  in  which  he  devised  all  hU  prope^'-^ 
of  every  description,  to  his  wife,  Anrf  ^ ' 
Johnson,  during  her  life,  with  fall  pof-^^U 
to  dispose  of  the  same  in  any  way  that  -''■* 
might  desire,  by  gift  or  sale,  during  her  I  ~  « 
or  by  will  at  her  death,  with  remainde>--'  c« 
his  children  In  whatever  property  slM'sJl 
remain  undisposed  of  at  the  death  of  1  ^'^'■ 
Johnson.  Mrs.  Ann  F.  Johnson  survived  "--x  1 
husband,  and  died  without  having  dlsp#>?'j 
of  the  land  in  question.  On  December  ■  -.-.i: 
1890,  the  remaindermen  conveyed  the  !  i-.  t 
to  the  Georgia  Title  Guarantors  Comptrsoi 
This  deed  was  recorded  on  Decemt)er  28,  ]i.T«  i 
The  Georgia  Title  Guarantors  Company  i:  Un 
veyed  the  property  to  P.  A.  Henderson- .  a 
Jane  13,  1901,  and  the  deed  was  recorded  i*.  \ 
that  date.  Upon  this  state  of  facts  '.-^c 
judge  rendered  a  judgment  in  favor  of  'i" 
plaintiffs  and  against  the  defendant  for 'of 
sum  of  $800  principal,  and  $242  interest,  vt! 
damages  for  cutting  the  timber,  further  ft-o| 
ing  that  plaintiffs  were  the  true  owners  atr 
the  land.  To  this  Judgment  tbe  defendh'ii 
excepted.  .  i;, 

C.  J.  Haden  and  E.  D.  Graham,  for  pU  "v 
tiff  in  error.  M.  B.  Cannon  and  HaL  14  ?'i 
son,  for  defendants  In  error.  <^c 

FISH,  C.  J.  (after  staOng  the  facts'  ''-^ 
above).  The  facts  in  this  case  are  undispi ,'  ^1 
ed,  and  counsel  agree  that  tbe  case  is  cf  '• 
trolled  by  a  single  question  of  law. 

The  question  upon  which  the  case  turns  C 
whether,  in  ja.  competition  between  a  dc  '^  i 
executed  by  the  owner  of  land  and  a  da  ha 
to  the  same  land  executed  after  his  dei-v.i 
by  those  claiming  title  under  a  general  4 '  : 
vise  of  tbe  whole  of  his  estate,  the  old  <; 
deed  is  defeated,  when  it  appears  that  -« 
was  not  recorded  until  after  the  younger  del  :  ( 
was  executed  and  duly  recorded,  and  th  •; ;, 
this  latter  deed  was  taken  without  notice  i  >. 
the  existence  of  the  other.  This  la  purely  ^ 
question  of  statutory  construction,  depea 
ent  for  Its  solution  upon  the  meaning  to  t . ' 
given  our  statutes  in  reference  to  the  recon  , 
Ing  of  deeds;  for  It  is  perfectly  clear  tha  : 
wltliout  the  assistance  of  a  statute,  one  wh  . " 
purcliases  land  from  another  who  has  no  titl  ; 
can  acquire  no  title  ^o  tbe  land  by  such  pm 
chase.  The  remaindermen  under  the  will  o  . 
Herschel  V.  Johnson  had  no  title  to  th  "; 
lands  in  controversy  to  convey  to  the  Georgb  ' 
Guarantors  Company,  as  such  lands  were  m  ' 
part  of  his  estate  at  the  time  of  his  death  ;: 
he  having  parted  with  the  title  to  the  saim  ; 
during  his  lifetime.  As  they  had  no  title  tt 
convey,  their  grantee  acquired  none  by  tbe  con  ' 
veyance,  and  hence  had  none  to  cony  ^  to  Heft  ^ 
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Bon,  the  defendant  In  this  case,  nnless  the 
(t  tiiat  the  Georgia  Guarantors  Company 
rcbased  these  land  lots  from  the  devisees 
remainder  of  the  estate  of  the  deceased 
tmer  owner,  without  actual  or  constructlTe 
lice  of  the  existence  of  his  deed  to  James 
.Armstrong,  and  then  had  Its  deed  record- 
I  before  the  Armstrong  deed  was  placed 
pn  record,  had  the  effect  of  defeating  the 
SBStrong  title.  Prior  to  the  act  of  October 
1889  (Acts  1889,  p.  106),  there  bad  been 
[material  change  In  the  law  upon  the  sub- 
It  under  consideration  since  the  passage 
Itbe  act  of  December  25, 1837  (Cobb's  Dig. 
|]75,  {  46).  That  act  provided  that  "In  all 
^  where  two  or  more  deeds  shall  here- 
)b  be  executed  by  the  same  person  or  per- 
^  conveying  the  same  premises  to  dlfFer- 
l  persons,  the  one  recorded  within  twelve 
nths  from  the  time  of  execution  (If  the 
Wee  have  no  notice  of  a  prior  deed  unre- 
tded  at  the  time  of  the  execution  of  the 
Id  to  him  or  her)  shall  have  preference; 
i  it  all  be  recorded  or  not  recorded  within 
e  time  specified,  the  eldest  deed  shall  have 
cference."  The  section  upon  the  subject  In 
fCode  of  1863  read  as  follows:  "Every 
el  conveying  lauds  shall  be  recorded  in 
(office  of  the  clerk  of  the  superior  court 
the  county  where  the  land  lies,  within  one 
tr  from  the  date  of  such  deed.  On  failure 
record  within  this  time  the  record  may  be 
ide  at  any  time  thereafter;  but  such  deed 
B  its  priority  over  a  subsequent  deed 
im  the  same  vendor,  recorded  in  time,  and 
ten  without  notice  of  the  existence  of  the 
<fV'  Ck)de  1868,  i  2667.  Exactly  the  same 
urisions  appear  In  Code  1868,  g  2663,  Code 
R,  I  2705,  and  Code  1882,  i  2705.  The  act 
1889  provided  "that  deeds,  mortgages,  and 
is  of  all  kinds,  which  are  now  required 
flaw  to  be  recorded  In  the  office  of  the 
»k  of  the  superior  court  of  each  county 
ttbin  a  specified  time,  shall,  as  against  the 
ierests  of  third  parties  acting  in  good  faith 
<A  without  notice,  who  may  have  acquired 
transfer  or  lien  binding  the  same  property, 
fe  effect  only  from  the  time  they  are  filed 
»  record  in  the  clerk's  office.  And  the  said 
*fk  is  required  to  keep  a  docket  for  such 
%.  showing  the  day  and  hour  thereof, 
ttich  docket  shall  be  open  for  examination 
M  inspection  as  other  records  of  his  office." 
™s  is  now  section  2778  of  our  present  Civil 
Ij^-  Code  1895.  The  old  law  relative  to 
w  registry  of  deeds,  as  modified  by  the  act 
'■  '880,  appears  In  Civ.  Code  1895,  S  3618, 
"tte  following  language:  "Every  deed  con- 
j^ng  lands  shall  be  recorded  In  the  office  of 
™  clerk  of  the  superior  court  of  the  county 
•"we  the  land  lies.  The  record  may  be  made 
W'ny  time,  but  such  deed  loses  its  priority 
^^  a  subsequent  recorded  deed  from  the 
™>e  vendor,  taken  without  notice  of  the 
««tence  of  the  first"  It  will  be  observed 
~>t  the  change  wrought  in  the  old  law  up- 
•  ftig  subject,  as  it  stood  in  the  several 
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Codes  prior  to  the  present  one,  Is  simply  as 
to  the  time  when  a  deed  may  be  recorded  so 
as  not  to  lose  Its  priority  over  a  subsequent 
deed  from  the  same  vendor  duly  recorded. 
The  old  law  allowed  one  year  in  which  to 
record  a  deed,  during  which  time  its  priority 
over  a  subsequent  recorded  deed  from  the 
same  vendor  was  preserved;  whereas,  under 
the  law  as  It  has  stood  since  the  act  of  1889, 
no  time  is  prescribed  within  wbldi  a  deed 
may  be  recorded  so  as  to  preserve  its  prior- 
ity, and  the  question  of  precedence  between 
two  deeds  from  the  same  vendor  depends, 
when  the  deed  last  executed  was  taken  with- 
out notice  of  the  first,  upon  priority  of  rec- 
ord. Of  course,  construing  sections  2778  and 
3618  of  the  Civil  Code  of  1895  together,  a 
deed  is,  when  In  competition  with  another,  to 
be  considered  as  recorded  at  the  time  when 
It  is  duly  filed  for  record.  Under  the  act  of 
1837  deeds  made  by  the  same  person  or  per- 
sons were  brought  Into  competition  with  each 
other.  Deeds  made  by  different  persons  did 
not  compete.  But  In  construing  this  act  It 
was  held  that  "a  purchaser  at  sheriff's  sale, 
who  has  his  deed  first  recorded,  will  gain 
the  same  preference  over  an  unrecorded  deed 
as  If  he  had  bought  directly  from  the  debtor 
himself"  (Bills  v.  Smith,  10  Ga.  253),  and 
that  "a  purchaser  at  an  administrator's  sale, 
who  had  his  deed  first  recorded,  will  have  the 
same  preference  over  an  unrecorded  deed 
as  if  he  bad  bought  of  the  Intestate  in  his 
lifetime"  (Tucker  v.  Harris,  13  Ga.  1,  58 
Am.  Dec.  488).  The  reasoning  of  the  court 
in  the  first  of  these  cases  was  this:  "The  ef- 
fect of  a  sale  by  the  law,  in  this  respect,  Is 
Just  the  same  as  if  made  by  the  individual, 
whose  agent  or  trustee  the  officer  becomes 
to  make  the  transfer.  All  of  the  defendant's 
estate  is  sold.  The  purchaser  takes  his 
place."  In  the  second  case  the  first  was  cit- 
ed, and  it  was  held  that  "the  rule  and  the 
reasoning  in  that  case  apply  with  full  force 
to  a  purchaser  at  an  administrator's  sale." 
But  in  Webb  v.  Wilcher,  33  Ga.  565,  it  was 
held  that  the  provisions  quoted  above  from 
the  act  of  1837  were  "Inapplicable  where  an 
unrecorded  deed  [came]  in  competition  with 
a  junior  deed  to  the  same  property,  execut- 
ed by  the  heir  at  law  of  the  first  feoff  er,  duly 
recorded."  In  the  opinion,  Jenkins,  J.,  said: 
"The  statute  by  Its  terms  applies  only  to 
'cases  where  two  or  more  deeds  shall  be 
executed  by  the  same  person  or  persons,'  for 
the  same  premises.  In  the  case  at  bar  the 
older  deed  was  executed  by  William  Tomlin- 
son,  and  the  Junior  by  Rboda  Gilbert,  two 
different  persons.  From  this  difficulty  the 
plaintiff  in  error  Insists  that  he  is  relieved 
by  the  fact  that  Rboda  Gilbert,  at  the  time 
of  her  conveyance,  held  as  heir  at  law  of 
William  Tomlinson;  and  he  relies  upon  the 
rulings  of  this  court  in  Ellis  v.  Lessee  of 
Smith,  10  Ga.  253,  and  in  Tucker  v.  Harris, 
13  Ga.  1,  58  Am.  Dec.  488."  He  then  discuss- 
ed the  rulings  made  In  those  cases  and  the 
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principle  upon  whlcb  tbey  were  based,  and 
■aid:  "What  Is  tbat  principle?  That  the 
actual  salesman  in  each  [case]  acted  In  a 
representative  or  fiduciary  capacity,  and  by 
bis  deed  transmitted  not  his  own  title,  but 
tbat  of  the  party  be  represented.  The  sheriff 
transmitted  the  title  of  the  defendant  In  ex- 
ecution, the  administrator  that  of  his  Intes- 
tate. Can  the  same  thing  be  said  of  Rhoda 
Gilbert's  conveyance?  By  no  means.  She 
thereby  transmitted  not  the  title  of  William 
Tomllnson,  but  ber  own  title.  It  matters  not 
that  she  derived  title  from  Tomllnson,  nor 
does  it  matter  how  she  derived  It,  whether 
by  deed  or  by  Inheritance.  Before  ber  con- 
veyance to  Smith  the  title  bad  become  vested 
In  her.  It  was  only  ber  title  tbat  could  then 
be  transmitted,  and  this  malces  her  case  to 
differ  from  those  cited  and  considered." 
While  in  that  case  the  act  of  1837  was  under 
construction,  it  is  evident  tbat  the  reasoning 
of  the  court  and  the  principle  upon  which  it 
based  its  decision  would  apply  equally  as 
well  In  a  case  involving  the  construction  of 
the  statute  as  it  stood  after  the  adoption  of 
the  first  Code,  wherein  the  words,  ''from  the 
same  vendor,"  were  used  in  describing  the 
deeds,  instead  of  the  words,  "executed  by 
the  same  person  or  persons,"  which  were 
employed  to  describe  the  deeds  In  the  original 
act  But  it  has  been  thought  that  the  act  of 
1889  had  the  effect  of  opening  the  door  of 
competition  between  the  deeds  to  tbe  same 
land,  to  junior  deeds  which  could,  before  the 
passage  of  that  act,  have  competed  with  sen- 
ior unrecorded  deeds.  See  Ousley  v.  Bailey, 
111  Ga.  783,  788,  36  S.  B.  750;  Equitable 
Loan  Co.  V.  Lewman,  124  Ga.  190,  202,  52 
S.  E.  599,  3  L.  R.  A.  (N.  S.)  879. 

In  .neither  of  the  cases  Just  referred  to 
was  it  necessary,  however,  to  so- construe  tbe 
act  in  ordw  to  make  the  decision  rendered 
therein.  In  the  case  first  cited  tbe  ruling 
was  that  "a  purchaser  of  land  at  Judicial 
sale,  acting  In  good  faith  and  without  notice, 
acquires  title  as  against  a  prior  conveyance 
by  the  owner,  imrecorded  at  the  time  of  tbe 
making  and  confirmation  of  such  sale."  This 
ruling  was  merely  in  accordance  with  tbe 
rulings  made  In  Ellis  v.  Smith,  and  Tucker  v. 
Harris,  supra,  which  would  have  controlled 
the  question  presented,  whether  tbe  act  of 
1889  bad  ever  been  passed  or  not;  "for,"  as 
was  held  by  this  court  In  the  Ellis  Case  In 
reference  to  tbe  priority  of  competing  deeds 
to  the  same  property,  "the  effect  of  a  sale 
by  the  law  In  this  respect  Is  Just  the  same 
as  If  made  by  the  Individual.  •  *  *  All 
the  defendant's  estate  is  sold.  The  purchas- 
er takes  his  place.  Tbe  mischief  of  an  un- 
recorded deed  Is -the  same  to  him  as  to  a  pri- 
vate purchaser.  He  examines  the  title,  and, 
from  anything  that  appears,  the  defendant 
is  the  undisputed  proprietor,  while,  in  fact, 
there  Is  an  outstanding  deed  from  htm,  which 
would  sweep  off  the  property."  While  the 
court  In  tbat  case  said  that  the  officer  mak- 
ing a  sale  under  execution  becomes  "tbe  agent 


or  trustee"  of  the  defendant  In  execution,  "to 
make  the  transfer,"  it  Is  evident  that  be  only 
becomes  such  by  appointment  of  tbe  law, 
and,  in  this  respect,  a  master  commissioner 
or  receiver,  acting  under  orders  of  the  court, 
is  as  such  "the  agent  or  trustee"  of  the  per- 
son whose  property  he  Is  ordered  by  the 
court  to  sell  as  is  a  sheriff,  who  sells  prop- 
erty under  execution,  tbe  "agent  or  trustee" 
of  the  defendant  in  execution. 

As  pointed  out  by  Judge  Jenkins  in  Webb 
V.  Wllcher,  supra,  In  discussing  the  rulings 
in  tbe  cases  cited  above  from  10  Ga.  253,  and 
13  Ga.  1,  58  Am.  Dec.  488,  the  actual  sales- 
man in  each  case  by  his  deed  transmitted, 
not  bis  own  title,  but  tbat  of  tbe  party  whose 
property  he  sold.  "The  sheriff  transmitted 
the  title  of  the  defendant  in  execution,  the 
administrator  tbat  of  his  Intestate."  And  be 
drew  the  distinction  between  those  cases 
and  the  one  with  whlcb  he  was  dealing  by 
showing  tbat  the  heir  at  law  in  tbat  case, 
by  her  deed,  transmitted  not  tbe  title  of  ber 
ancestor,  but  ber  own  title.  By  a  Judicial 
sale  tbe  title  transmitted  is  tbat  of  tbe 
person  whose  property  has  been  seized  and 
sold  by  tbe  court.  Consequently  such  a  sale, 
when  the  question  of  priority  of  deeds  to 
land  thus  sold  is  concerned,  stands  upon  tbe 
same  footing  tbat  a  deed  from  a  sheriff,  or 
a  deed  from  an  administrator,  stands  when 
such  question  is  Involved.  Tbe  vendor  In 
each  case  is,  within  the  meaning  of  Civ.  Code 
1895,  i  3618,  the  person  whose  title  was  sold 
and  conveyed.  Tbe  purpose  and  tbe  effect 
of  recording  a  deed  Is  to  carry  notice,  to 
all  whom  it  may  concern,  that  the  title  to  tbe 
land  therein  conveyed  has  passed  from  one 
designated  person  to  another  designated  per- 
son, and  the  person  from  whom  tbe  title 
passes,  by  a  deed  of  bargain  and  sale.  Is  tbe 
"vendor"  within  the  meaning  of  that  word 
as  used  in  section  3618.  If  tbe  act  of  1888 
had  never  been  passed,  it  would  have  been 
clearly  subversive  of  the  purpose  and  mean- 
ing of  that  section  of  the  Civil  Code  to  have 
held  that  because  tbe  court,  in  a  particular 
sense,  is  said  to  be  "tbe  vendor"  in  a  deed 
executed  in  pursuance  of  a  Judicial  sale^  aa 
distinguished  from  a  sale  under  execution, 
therefore  such  a  deed  and  a  deed  to  the  same 
land  made  by  the  person  as  whose  property 
the  court  seized  and  sold  It  are  not,  in  con- 
templation of  the  statute,  "from  tbe  same 
vendor."  Under  such  a  holding  there  never 
could  be  competition  between  such  deeds,  and 
a  bona  fide  purchaser  taking  the  younger 
deed,  without  notice,  actual  or  constructive, 
of  the  older  one,  and  having  bis  deed  first 
recorded,  could  obtain  no  title  against  tbe 
senior,  unrecorded  deed.  And  It  would  not 
make  any  difference  whether  tbe  younger 
deed  was  ibe  one  made  in  pursuance  of  tbe 
Judicial  sale  or  not. 

What  tbe  learned  Judge  who  delivered  tbe 
opinion  of  tbe  court  in  Ousley  v.  Bailey,  su- 
pra, said  In  referebce  to  tbe  effect  of  the 
act  of  1889  upon  the  prevlonsly  listing  law. 
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was  unnecessary  to  reach  the  decision  there 
rendered.  The  same  may  be  aatd  with  refer- 
ence to  the  statement  by  another  learned 
Jndge  now  npon  the  bench  in  Equitable  Loan  & 
Secarity  Company  v.  Lewman,  supra,  with  ref- 
erence to  the  effect  of  the  act  of  1889  upon 
competition  between  a  recorded  deed  from  an 
heir  or  devisee  and  an  nnrecorded  deed 
from  the  ancestor.  His  remarks  were  based 
upon  the  ruling  in  Holder  v.  American  In- 
Testment  Company,  94  Ga.  640,  21  S.  E.  897, 
which  was  made  after  the  passage  of  the 
act  of  1889,  and  is  in  apparent  conflict  with 
the  decision  in  Webb  v.  Wllcher,  supra.  The 
mllng  in  the  Holder  Case  is  contained  in 
tlie  fourth  headnote,  wherein  it  was  held 
that  the  statute  giving  priority  to  a  junior 
recorded  deed  over  a,  senior  unrecorded  deed 
"applies  where  the  senior  deed  was  made  by 
the  testatrix  and  the  junior  by  her  devisee." 
No  opinion  was  filed  in  that  case;  the  rul- 
ings being  embraced  in  beadnotes  only.  No 
reference  is  made  in  any  of  the  headnotes  to 
the  act  of  1889;  and  whether  the  existence 
of  that  act  influenced  the  decision  of  the  court 
is  a  matter  for  conjecture  only.  The  infer- 
ence that  it  did  must  aave  arisen  from  the 
apparent  conflict  between  that  case  and  the 
earlier  one  above  cited.  But,  after  a  care- 
ful consideration  of  the  matter,  we  have  been 
unable  to  see  how  that  act  changed  the  law 
with  reference  to  the  priority  of  deeds  of 
bargain  and  sale  to  the  same  land  under  the 
recording  acts.  In  Donovan  v.  Simmons,  96 
Ga.  340,  346,  22  S.  B.  966,  in  which  case  it 
was  held  that  the  registry  act  of  1889  did 
not  create  any  new  competition  between 
deeds  of  bargain  and  sale  and  the  lien  of 
judgments.  Judge  Hart,  who  delivered  the 
opinion  of  the  court,  speaking  of  this  act  in 
connection  with  such  deeds,  said:  "The  law 
as  to  deeds  of  this  character  is  unchanged 
by  It.  The  danger  of  a  failure  to  record  a 
deed  is  the  exposure  of  it  to  defeat  by  a  8ul>- 
sequent  venaee  without  notice  of  the  prior 
purchase.  The  only  change  made  in  the  law 
by  the  act  of  1889,  so  far  as  deeds  are  con- 
cerned, Is  to  fix  their  time  of  going  into  ef- 
fect and  becoming  operative  relatively  to  the 
interests  of  certain  persons."  In  Toole  v. 
Toole,  107  Ga.  472,  33  8  B.  686,  where  it  was 
held  that  a  junior  voluntary  deed,  tnough 
duly  recorded  and  taken  without  notice  of  a 
prior  voluntary  deed  executed  by  the  same 
grantor  and  not  recorded,  does  not  obtain 
priority  over  such  senior  deed.  Chief  Justice 
Simmons,  in  speaking  of  the  contention  of 
counsel  for  plaintiff  in  error  that  sections 
2778,  3530,  and  3618  of  the  Civil  Code  of  1895 
"are  broad  enough  to  protect  grantees  under 
voluntary  deeds,  because  two  of  them  de- 
clare in  substance  that  all  deeds  must  be  re< 
corded,"  said:  "It  will  be  observed,  howev- 
er, that  In  the  latter  part  of  section  3618, 


where  it  provides  a  penalty  for  failure  to 
record  the  first  deed,  it  is  declared  that  'such 
deed  loses  its  priority  over  a  subsequent  re- 
corded deed  from  the  same  vendor.'  'X  iie  word 
■vendor"  was  evidently  used  with  reference 
to  a  deed  of  bargain  and  sale,  based  upon  a 
valuable  consideration.  If  it  had  been  In- 
tended to  include  voluntary  deeds,  the  word 
'grantor,'  and  not  "vendor,'  would  have  been 
used."  It  win  be  observed  that  the  word 
"vendor,"  as  used  in  Civ.  Code  1895,  {  3018, 
was  here  construed  in  its  literal  sense ;  that 
Is,  as  meaning  the  party  by  whom  a  sale  is 
made  (Anderson's  Law  Diet),  or  the  person 
who  transfers  property  by  sale  (Black's  Law 
Diet).  And  it  was,  in  effect,  held  that,  al- 
though two  deeds  to  the  same  land  may  be 
from  the  same  grantor,  they  cannot  compete, 
under  the  statute,  unless  they  are  also  from 
the  same  vendor.  This  is  inconsistent  with 
the  idea  that  the  effect  of  the  act  of  1889 
was  to  broaden  the  meaning  of  the  terms 
used  in  the  existing  statute  to  describe  what 
deeds  could  compete  thereunder  for  priority. 
As  we  have  said,  the  ruling  in  Holder  v. 
American  Investment  Co.,  supra,  appears  to 
be  in  conflict  with  the  decision  in  the  earlier 
case  of  Webb  v.  Wilcher;  and,  if  so,  the 
older  case  would  prevail.  The  present  case, 
however,  differs  from  the  Holder  Case  in 
this  material  respect:  There  the  owner  of 
a  half  Interest  In  certain  land  conveyed  a 
small  portion  of  it,  and  afterwards  devised 
the  entire  half  interest,  describing  it  It 
was  held  that  the  devise  imported  on  its  face 
to  carry  title  to  all  of  such  interest  in  the 
land  described,  and  therefore  conflicted  with 
the  former  deed.  In  the  case  at  bar  Her- 
schel  V.  Johnson  conveyed  the  land  in  con- 
troversy to  Armstrong  in  1847.  In  1880  he 
made  a  will  by  which  he  devised  and  b^ 
queatbed  to  his  wife  "all  [his]  property,  both 
real  and  personal,  of  every  description,"  dur^ 
Ing  her  life,  with  remainder  in  "whatever 
remains  of  said  property  undisposed  of  by 
her  as  herein  provided  for"  to  his  children. 
This  does  not  purport  on  its  face  to  devise 
any  speciflc  property,  or  to  describe  that  now 
involved  in  controversy.  The  testator  only 
sought  by  his  will  to  pass  all  of  his  prop- 
erty, and  this  property  was  not  his.  There 
is  nothing  to  indicate  that  he  either  actually 
had  any  interest  in  it  when  he  made  the 
will,  or  that  he  claimed  to  have  any.  It  was 
wild  land,  In  the  possession  of  no  one.  So 
that,  without  more,  a  mere  comparison  of 
his  previous  deed  with  his  will  would  lead  to 
the  conclusion  that  he  did  not  devise  this 
property  at  all.  If  not,  then,  of  course,  the 
deed  from  his  devisees  would  not  take  prece- 
dence over  his  antecedent  deed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 
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SUPRBMB  LODOB  KNIGHTS  OF  PTTHI- 

AS  T.  CRENSHAW. 

(Supreme  Court  of  Georgia.    Aug.  4,  1907.) 

1.  Insubance— Causb  o»  Dkath— Death  "at 
Hands  of  Justick." 

Even  though  the  killing  by  the  husband  of 
the  paramour  of  the  wife  be  under  such  circum- 
stances that  the  law  would  class  the  act  as  justi- 
fiable homicide,  such  killing  is  not  at  the  hands 
of  justice,  either  punitive  or  preventive.  Death 
by  the  punitive  hand  of  Justice  ia  when  the  law 
commands  the  killing.  Death  by  the  hands  of 
preventiTb  justice  is  where  tha  law  permits 
the  killing.  In  each  instance  the  killing  must  be 
by  some  person  authorized  to  carry  out  the  com- 
mands of  the  law,  or  who  ia  permitted  by  the 
law  to  do  the  act  in  the  advancement  of  public 
justice. 

2.  Same. 

A  policy  of  life  Insurance  contained  the 
stipulation  that  "if  death  is  caused  or  superin- 
duced at  the  hands  of  justice,  or  in  violation  of 
oi  attempt  to  violate  any  criminal  law,"  the 
insurer  would  not  be  liable  for  the  full  amount 
of  the  policy,  but  only  for  an  amount  to  be 
computed  according  to  a  mode  prescribed  in  the 
policy.  The  insured  was  slain  by  a  husband,  ei- 
ther while  he  was  attempting  to  have  sexual 
intercourse  with  the  wife,  or  immediately  after 
the  act  of  sexual  intercourse  was  complete. 
Held,  that  the  death  of  the  insured  was  not 
caused  or  superinduced  in  the  violation  of,  or 
attempt  to  violate,  any  criminal  law,  within  the 
meaning  of  the  policy  as  properly  interpreted. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  g  1957.] 

3.  Same— AonoR  on  Cebxii'icate— Pleadino. 

In  the  petition  in  a  suit  on  a  certificate 
Issued  bv  a  benefit  society,  containing  a  contract 
of  life  insurance,  the  plaintiff  alleged,  in  one 
paragraph,  that  the  insured  was  a  member  in 
good  standing  and  the  certificate  was  in  full 
force  at  the  time  of  the  death  of  the  insured, 
and,  in  another  paragraph,  that  the  plaintiff 
had  furnished  defendant  with  proof  of  the  death 
and  pierformed  all  the  conditions  of  the  contract, 
and,  in  still  another  paragraph,  that  all  assess- 
ments and  does  were  duly  paid.  In  the  answer 
the  defendant  denied  that  the  insured  was  a 
member  in  good  standing  at  the  date  of  his 
death,  and  that  the  certificate  was  in  full  force, 
and  also  denied,  in  a  general  way,  the  allega- 
tions in  the  other  paragraphs.  Held,  that  the 
denial  of  the  defendant  was  in  due  form,  and  the 
effect  of  the  same  was  to  place  upon  the  plain- 
tiff the  burden  of  proving  the  allegations  as 
made,  notwithstanding  they  were  general  in 
their  nature. 
(Syllabus  by  the  C!oart) 

Error  from  Superior  Court,  Colqult  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  Kate  Crenshaw  against  the  Su- 
preme Lodge  Knights  of  Pythias  on  a  bene- 
fit certificate.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed  in  part,  and 
reversed  in  part 

Kate  Crenshaw  brought  suit  against  the 
Supreme  Lodge  of  the  Knights  of  Pythias,  al- 
leging that  the  defendant  was  lncori>orated 
under  an  act  of  Congress,  with  an  office  and 
place  of  doing  business  in  the  county  in  this 
state  In  which  the  suit  was  brought ;  that  it 
issued  a  benefit  certificate  and  policy  of  In- 
surance, Insuring  the  life  of  Perry  J.  Wil- 
liams in  the  sum  of  $2,000 ;  that  the  plaintiff 
i^  the  mother  of  the  insured  and  the  benefici- 
ary under  the  certificate;   that  the  insured 


was  a  member  in  good  standing  on  Febmaiy 
1,  1906,  on  which  date  he  departed  this  life; 
that  during  the  month  of  February,  and  sub- 
sequently to  his  death,  the  plaintiff  furnish- 
ed proofs  of  death,  and  conformed  to  all  the 
conditions  of  the  certificate  as  required,  and 
all  assessments  and  dues  were  duly  paidi,  and 
the  defendant  has  not  paid  the  policy,  nor 
any  part  thereof.  Judgment  was  prayed  for 
the  $2,000,  with  Interest  Attached  to  the 
petition  as  an  exhibit  is  a  copy  of  the  certifi- 
cate, which  recites  that  it  is  issued  upon  the 
statements  and  agreements  contained  in  the 
application  for  the  same.  The  defendant  filed 
a  demurrer,  which  was  overruled,  and  the 
defendant  excepted.  It  also  filed  an  answer, 
in  which  It  admitted  the  allegations  as  to  its 
corporate  existence  and  place  of  business  In 
the  county  alleged,  and  that  It  had  Issued 
the  certificate  as  alleged.  It  denied  that  the 
insured  was  a  member  In  good  standing;  that 
the  policy  was  in  force  on  the  date  that  the 
insured  died ;  that  all  assessments  had  been 
paid;  and  that  proofs  of  death  had  been 
furnished.  It  admitted  that  the  policy  tiad 
not  been  paid,  and  denied  all  liability  there- 
under. It  also  filed  three  special  pleas  In  bar. 
The  first  alleged  that  in  the  application  for 
the  certificate  was  the  following  provision: 
"It  Is  agreed  that  If  death  is  caused  or  super- 
induced at  the  hands  of  justice,  or  in  viola- 
tion of,  or  attempt  to  violate,  any  criminal 
law,  then  there  shall  be  paid"  a  lower  sum 
than  the  face  of  the -policy,  to  be  calculated 
according  to  the  method  prescribed  in  the  ap- 
plication. It  then  alleged  that  the  death  of 
the  Insured  was  caused  or  superinduced  by 
the  hands  of  justice,  for  that  be  was  shot  to 
death  by  li.  C  Lindsay  while  be  was  engaged 
In  the  attempt  to  commit  the  offense  of  adul- 
tery and  fornication  with  the  wife  of  the 
said  Lindsay,  who  discovered  them  under 
circumstances  showing  that  the  act  was  about 
to  begin,  and  the  said  Lindsay  acted  prompt- 
ly and  in  the  burst  of  passion  and  Indignation 
which  overwhelmed  him  on  discovering  the 
outrage  which  bad  been  done  him,  and  that 
the  killing  was  justifiable.  The  plea  then  set 
forth  the  amount  that  Is  admitted  to  be  due 
under  the  terms  of  the  policy,  which  amount 
the  defendant  tendered  to  the  plaintiff.  The 
second  special  plea,  after  setting  fortb  the 
stipulation  in  the  application  above  referred 
to,  and  also  making  tender  of  the  amount 
admitted  to  be  due  thereunder,  alleged  that 
the  death  of  the  Insured  was  caused  or  super- 
induced in  the  violation  of  a  criminal  law. 
In  that  the  Insured  was  shot  to  death  by 
Lindsay  Immediately  after  he  had  committed 
the  offense  of  adultery  and  fornication  with 
Lindsay's  wife,  Lindsay  slaying  him  Immedi- 
ately after  the  guilty  act  was  over,  and  In  the 
killing  he  acted  promptly  and  in  that  burst 
of  passion  and  Indignation  that  overwhelmed 
bim  on  discovering  the  outrage  that  was  done 
him,  and.  If  the  killing  was  not  justiflable, 
it  would  reduce  the  crime  from  murder  to 
manslaughter.    The  thlr^^qtedal  plea,  after 
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alleging  the  stipulation  In  tbe  appllcatl<m 
above  referred  to,  and  making  tender  of  tbe 
amount  admitted  to  be  doe  thereunder,  al- 
leged that  the  death  of  the  insured  was 
caused  or  superinduced  In  tbe  violation  of, 
or  attempt  to  violate,  tbe  criminal  laws  of 
this  state,  in  that  he  was  shot  to  death  by 
Lindsay  while  engaged  In  an  attempt  to  com- 
mit the  ofTense  of  adultery  and  fornication 
with  tbe  wife  of  Lindsay,  or  Immediately 
after  be  bad  committed  the  offense.  Tbe 
plaintiff  filed  demurrers  to  the  answer  and 
qiecial  pleas,  which  were  sustained,  and  the 
plea  stricken.    The  defendant  excepted. 

T.  H.  Parker,  for  plaintiff  in  error.  Bblpp 
&  Kline  and  Bobt  Lw  Sbl];^,  for  defendant 
in  error. 

COBB,  P.  J.  (afterstatingthefactsasabove). 
L  The  first  special  plea  set  up  the  defense 
that  the  Insured  came  to  his  death  by  the 
hands  of  Justice.  The  agreement  in  the  policy 
was  that,  if  tbe  death  was  "caused  or  super- 
induced at  tbe  bands  of  Justice,"  the  full 
amount  of  the  policy  could  not  be  recovered. 
The  Code  declares:  "Death  by  suicide,  or 
by  tbe  bands  of  Justice,  either  punitive  or 
prevmtlve,  releases  the  Insurer  from  tbe  ob- 
ligation of  bis  contract"  Civ.  Code  1896,  I 
211&  It  is  contended,  not  that  the  death  of 
the  Insured  was  tbe  result  of  the  adminis- 
tration of  punitive  Justice,  but  that  it  was 
the  result  of  tbe  administration  of  preventive 
Justice,  that  tbe  law  allows  the  husband  to 
kill  bis  wife's  paramour  under  certain  cir- 
cumstances, and  the  killing,  under  these  cir- 
cumstances, is  In  the  administration  of  pre- 
ventive Justice  within  the  meaning  of  the 
Code.  We  do  not  think  that  the  word  "pre- 
ventive" in  the  Code  is  to  be  given  this  in- 
terpretation. The  word  "punitive"  certainly 
refers  to  death  inflicted  by  an  officer  of  tbe 
law  in  obedience  to  the  commands  of  tbe 
law.  The  word  "preventive"  must  be  con- 
strued to  refer  to  a  killing  by  an  authorized 
officer  of  tbe  law,  w  a  private  person  stand- 
ing for  tbe  time  being  in  the  attitude  of  a 
public  oflScer;  as  a  member  of  the  sheriff's 
posse,  or  tbe  like,  under  those  circumstances 
where  tbe  law  authorizes  the  taking  of  hu- 
man life  in  the  advancement  of  public  Justice. 
It  cannot  be  properly  Interpreted  to  ever  in- 
clude a  killing  by  a  private  person  to  avenge 
or  prevent  a  private  wrong,  even  though  the 
circumstances  be  such  that  the  homicide  is 
Jnstiflable.  This  section  is  to  be  construed 
in  connectlm  with  Pen.  Code  1895,  {  70, 
which  enumerates  tbe  different  cases  of  Jus- 
tlflaUe  homicide,  among  them  being  the  kill- 
ing of  a  human  being  by  commandment  of 
the  law  in  execution  of  public  Justice,  and 
by  permission  of  tbe  law  in  the  advancement 
of  public  Justice.  Tbe  word  "preventive" 
was  used  to  convey  tbe  same  idea  as  is  con- 
veyed in  the  section  of  tbe  Penal  Code  by 
the  word  "permission."  It  refers  to  a  killing 
done  In  tbe  advancemoit  of  public  Justice, 
and  therefore  must  b^  a  killing  by  an  officer, 


or  some  one  having  the  rights  of  an  olBcer 
who  Is  authorized  to  take  human  life  in  tbe 
advancement  of  public  Justice^  and  not  by  a 
private  individual  merely  to  prevent  a  pri- 
vate wrong,  although  the  act  constituting 
It  may  be  also  a  public  offense. 

2.  The  second  special  plea  sets  forth,  a* 
a  reason  why  the  defendant  is  not  liable 
for  the  full  amount  of  the  policy,  that  tbe 
killing  "was  caused  or  superinduced  in  the 
violation  of  a  criminal  law,"  in  that  the  In- 
sured had  committed  the  offense  of  adultery 
and  fornication  with  the  wife  of  Lindsay, 
and  that  Lindsay  had  slain  blm  immediately 
after  tbe  act  was  over.  Tbe  third  special 
plea  set  up  that  tbe  killing  "was  caused  or 
superinduced  in  tbe  violation  of,  or  an  at- 
tempt to  violate,  the  criminal  laws  of  tbe 
state,"  in  that  the  insured  was  engaged  in 
an  attempt  to  commit  the  offense  of  adultery 
and  fornication  with  tbe  wife  of  Lindsay, 
and  was  killed  immediately  after  the  offense 
had  been  committed.  Certificates  issued  by 
benefit  societies  usually  contain  a  stipulation 
that  tbe  society  shall  not  be  liable  In  case 
of  death  of  a  member  while  engaged  in,  or 
in  consequence  of,  an  unlawful  act  A  con- 
tract having  such  a  stipulation  is  not  void- 
ed by  tbe  mere  fact  that  at  tbe  time  of  tbe 
death  of  the  member  be  was  violating  the 
law,  if  the  death  occurred  from  some  cause 
other  than  such  violation.  The  rule  seems  to 
be  that.  In  order  to  relieve  tbe  society,  the 
violation  of  tbe  law  must  be  such  as  to  prox- 
imately lead  to  the  death  of  the  insured  by 
bringing  him  into  danger  of  losing  his  life; 
that  Is,  the  act  of  tbe  insured  must  be  of 
such  a  character  as  to  increase  the  risk  of 
tbe  Insurer,  and  be  entered  into  imder  such 
circumstances  that  the  Insured  must  have 
known  that  the  act  he  was  committing  was 
of  such  character  as  to  bring  him  Into  danger 
of  losing  his  life.  In  Bloom  v.  Franklin  Life 
Ins.  Co.,  97  Ind.  478,  it  was  said :  "A  known 
violation  of  a  positive  law,  whether  the  law 
is  a  civil  or  a  criminal  one,  avoids  the  policy 
If  the  natural  and  reasonable  consequences 
of  the  violation  are  to  increase  tbe  risk.  A 
violation  of  law,  whether  the  law  Is  a  civil 
or  a  criminal  one,  does  not  avoid  tbe  policy 
if  tbe  natural  and  reasonable  consequence  of 
the  act  does  not  Increase  the  risk."  In  that 
case  the  insured  was  killed  while  committing 
an  assault  and  battery  upon  a  member  of  the 
family  of  the  slayer;  he  being  a  brother-in- 
law  of  the  assaulted  woman.  Tbe  act  of  the 
insured  was  held  in  that  case  to  be  the 
proximate  cause  of  his  death,  within  the 
meaning  of  tbe  law,  upon  the  theory  that  the 
man  who  makes  a  violent  assault  upon  a 
woman  knows  that  be  puts  his  own  i>er8on 
and  life  in  danger;  for  any  male  relative, 
and  even  a  stranger,  may  interfere  to  pre- 
serve the  life  of  the  assaulted.  It  was  said 
hi  that  case :  "The  natural  result  of  such  an 
illegal  act  as  that  of  the  assured  therefore 
was  to  bring  his  person  into  danger,  and  as 
death  resulted  bis  own  act  was  the  proximate 
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cause."  We  do  not  entirely  agree  with  the 
conclusion  reached  In  that  case.  In  Orlffln 
7.  Western  Mutual  Ass'n,  20  Neb.  620,  31  N. 
W.  122,  57  Am.  Rep.  848,  the  injured,  with 
an  accomplice,  went  to  the  state  treasury  at 
the  capitol,  and  presented  pistols  and  de- 
manded money  of  the  treasurer.  He  de- 
livered It  to  them,  and  they  started  away 
with  it,  and  had  nearly  reached  the  door 
of  the  capitol  when  they  were  fired  upon 
by  a  policeman,  and  the  Insured  was  killed. 
It  was  held  that  the  policy  was  not  avoided 
under  a  stipulation  providing  that  it  should 
be  void  if  the  insured  should  "die  while  vio- 
lating any  law."  The  death  of  the  Insured 
in  that  case  would  not  have  occurred  except 
for  the  crime  committed  by  him,  but  his 
death  was  not  the  reasonable  and  natural 
consequence  of  the  crime  committed.  In 
Goetzman  v.  Conn.  Mut.  Life  Ins.  Co.,  3  Hun 
(N.  T.)  515,  the  policy  provided  that  there 
should  be  no  liability  if  the  Insured  should 
die  "in  consequence  of  his  violation  of  any 
law."  It  appeared  that  the  insured  was  kill- 
ed by  a  husband  Immediately  after  he  had 
criminal  intercourse  with  the  slayer's  wife; 
and  it  was  held  that  the  killing  could  not 
be  treated  as  the  natural  and  legitimate  ef- 
fect of  the  act  of  adultery,  Gilbert,  J.,  In  the 
opinion,  says :  "If  the  assured  had  been  kill- 
ed a  week  or  a  year  after  the  Injury,  for  the 
same  cause,  it  would  have  been  quite  as  di- 
rect a  result  thereof  as  when  It  was  done. 
In  short,  the  proposition  that  a  man,  who 
has  been  thus  wantonly  killed  by  another, 
without  necessity  or  lawful  excuse,  died  in 
consequence  of  his  own  act,  is  logically  con- 
tradictory, unless  it  be  admitted  that  the 
killing  of  an  adulterer  follows  bis  offense  in 
the  ordinary  sequence  of  events.  That  ad- 
mission we  are  not  prepared  to  make."  See, 
also,  in  this  connection,  NIblack  on  Ace.  Ins. 
&  Ben.  Soc.  (2d  Ed.)  $  157 ;  Insurance  Co.  v. 
Bennett,  90  Tenn.  256,  16  8.  W.  723,  26  Am. 
St  Rep.  685;  Insurance  Co.  v.  Seaver,  86  U. 
S.  531,  22  L.  Ed.  155;  Supreme  Lodge  Knights 
of  Pythias  v.  Bradley,  83  S.  W.  1055,  73  Ark. 
274,  67  L.  R.  A.  770,  108  Am.  St  Rep.  38; 
Prudential  Life  Ins.  Co.  v.  Hlgbee,  22  Ky. 
Law  Rep.  495,  57  S.  W.  614;  Davis  v.  Modern 
Woodman  of  America,  98  Mo.  App.  713,  73 
S.  W.  923;  Cluff  v.  Mutual  Benefit  life  Ins. 
Co.,  13  Allen  (Mass.)  308;  Brown  v.  Supreme 
Lodge  Knights  of  Pythias,  83  Mo.  App.  633. 
It  Is  dedueible,  from  the  authorities,  that  a 
stipulation  of  the  character  now  under  con- 
sideration must  be  given  a  reasonable  con- 
struction, and  that  the  liability  of  the  com- 
pany is  not  to  be  discharged,  unless  the 
violation  of  the  few  consisted  in  an  act  of 
which  the  death  of  the  Insured  was  the  rea- 
sonable and  legitimate  consequence.  If  the 
insured  does  an  act  which  is  a  violation  of 
the  law,  and  which  he  knows  puts  his  life  in 
peril  at  the  time  that  he  commits  It,  the 
company  is  not  liable  under  a  policy  contain- 
ing a  stipulation  of  the  character  now  be- 
fore us.    But  there  must  be  something  in  the 


act  Itself,  Ind^endent  of  other  drcumstan- 
ces,  which  makes  the  death  the  reasonable 
consequence.  Death  may  follow  the  com- 
mission of  any  violation  of  law,  when  the 
offense  is  a  felony;  for  the  arresting  officer 
is  authorized  to  kill  under  certain  circum- 
stances in  order  to  effectuate  an  arrest  as  in 
the  case  where  the  insured  robbed  the  State 
Treasurer  he  knew  that  under  the  law  of 
the  land  an  arresting  officer,  or,  in  some  cir- 
cumstances, even  a  private  i>er8on,  would 
have  the  right  to  slay  him  in  order  to  take 
him;  but  bis  death  resulting  from  the  effort 
to  arrest  him  was  not  the  reasonable  and 
legitimate  consequence  of  the  robbery  that 
he  bad  committed  a  few  minatee  before. 
One  who  commits  the  offense  of  adultery 
with  a  married  woman  well  knows  that  his 
life  Is  imperiled  if  the  outraged  husband  false 
the  guilty  pair  In  the  unlawful  act,  or  at  its 
beginning,  or  at  Its  conclusion;  but  it  cannot 
be  said  as  a  matter  of  law  that  the  killing 
of  the  adulterer  Is  the  natural  and  legitimate 
consequence  of  the  illicit  intercourse  between 
him  and  the  wife  of  the  wronged  husl>and. 
Death  may  result,  but  It  can  be  no  more  said 
that  death  of  the  adulterer  at  the  hands  of 
the  husband  is  the  reasonable  and  legitimate 
consequence  of  the  act  of  adultery  tlian  it 
can  be  said  that  the  death  of  a  felon  at  the 
hands  of  an  arresting  officer  is  the  reason- 
able and  legitimate  consequence  of  the  felony 
committed.  Death  does  not  follow  in  the  or- 
dinary sequence  of  events  any  more  in  the 
one  case  than  in  the  other.  In  Gresbam  v. 
Equitable  Accident  Ins.  Co.,  87  Oa.  497,  13 
S.  E.  762,  13  L.  R.  A.  838,  27  Am.  St  Rep. 
263,  the  policy  excepted  from  the  risk,  death, 
or  Injury  which  may  have  been  caused  by 
fighting.  The  ruling  in  that  case  was  simply 
that  such  a  stipulation  refen  to  voluntary 
fighting  by  the  Insured,  or  Involuntary  fight- 
ing brought  on  wholly  or  partially  by  bis 
fault  or  temerity,  or  fighting  for  which  he  ia 
partially  responsible,  either  as  a  volunteer  or 
a  rash  speaker  or  as  a  wrongdoer.  Fighting 
is  an  act  which,  in  its  nature  and  essence, 
is  calculated  to  bring  on  Injury  or  death. 
Fighting  under  any  circumstances  may  he  at- 
tended with  disastrous  consequences.  Death 
resulting  from  a  fight  is  the  natural  and  le- 
gitimate consequence  which  is  to  be  expected. 
There  Is  nothing  in  the  crime  of  adultery, 
although  a  violation  of  the  law  of  the  land 
and  a  great  moral  wrong,  which  In  its  essence 
is  calculated  to  produce  the  death  of  the 
adulterer.  Under  some  circumstances  it  may 
be  the  occasion  of  the  death  of  the  adulterer, 
but  bis  death  is  not  the  natural  and  legiti- 
mate consequence  of  the  adultery  itself. 
There  was  no  error  In  striking  the  qtecial 
pleas. 

3.  The  certificate  declared  that  it  was  Is- 
sued upon  evidence  received  that  the  insur- 
ed was  "a  member  In  good  standing"  of  the 
order.  In  one  of  the  paragraphs  of  the  peti- 
tion It  was  alleged  that  the  Insured  "was  a 
member  In  good  standing,"  and  that  the  poll- 
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cy  and  certificate  were  in  full  force  and  ^eet 
"on  the  date  tbat  the  insured  died."  The  an- 
swer to  this  paragraph  denied  that  the  In- 
sured "was  a  member  in  good  standing" 
and  that  the  policy  was  in  full  force  on  the 
date  alleged.  There  was  a  demurrer  to  this 
paragraph,  upon  the  ground  that  it  did  not 
distinctly  answer  the  averments  in  the  peti- 
tion, but  is  simply  a  general  denial,  and  did 
not  put  the  defendant  on  notice  of  why  the 
policy  was  not  in  force.  °  Since  the  pleading 
act  of  1803  it  is  not  permissible  for  a  defend- 
ant to  file  what  was,  in  the  common-law  prac- 
tice, a  plea  of  the  general  Issue.  He  cannot 
come  In  and  file  a  plea  merely  that  be  Is  not 
Indebted,  and  thus  put  the  plaintiff  upon 
proof  of  all  the  material  averments  In  the 
petition.  He  is  allowed,  however,  to  deny 
every  fact  alleged  In  the  petition,  and  he 
may  interpose  his  denial  by  applying  the 
same  to  each  paragraph  or  each  'allegation; 
or  be  may,  In  one  paragraph  of  bis  answer, 
deny  all  of  the  averments  In  every  para- 
graph of  the  petition.  Civ.  Code  1805,  {  5061. 
Whatever  the  plaintiff  alleges  be  has  a  right 
to  deny,  and,  if  denied,  the  law  places  the 
burden  upon  the  plaintiff  of  proving  the  al- 
legation, provided  it  is  material  In  itself,  or 
the  plaintiff  has  made  It  material  in  the  man- 
ner In  which  he  alleges  It  The  plaintiff 
saw  proper  to  allege  that  the  Insured  was  a 
member  of  the  order  in  good  standing  at  the 
time  of  his  death.  The  fact  that  he  was  a 
member  In  good  standing  may  be  made  up 
of  a  number  of  facts,  but  the  plaintiff  has 
seen  proper  simply  to  make  a  general  allega- 
tion. This  was.  In  effect,  the  plaintiff  saying 
to  the  defendant:  "Deny  this  allegation, 
and  proof  will  be  introduced  to  snpport  the 
same."  If  the  plaintiff  had  seen  proper  to 
allege  those  things  which  constituted  good 
standing,  the  defendant  would  have  been  re- 
quired either  to  admit  or  deny  each  one  of 
the  facts  going  to  make  up  this  status.  But, 
having  rested  simply  upon  the  general  alle- 
gation tbat  the  Insured  was  in  good  stand- 
ing, the  defendant  had  a  right  to  interpose  a 
denial  to  the  allegation  as  made,  and  thus 
impose  the  burden  upon  the  plaintiff  to  sus- 
tain, by  proof,  the  all^ation.  This  Is,  in  no 
sense,  an  evasive  answer.  It  Is  a  direct  an- 
swer. If  the  defendant  had  answered  that 
It  could  neither  admit  nor  deny,  the  answer 
would  have  been  evasive;  for  the  facts 
which  constituted  good  membership  are  pecul- 
iarly within  the  knowledge  of  the  officers  of 
the  order,  and  the  defendant  would  not  be 
permitted  to  put  the  burden  of  proof  upon 
the  plaintiff  by  a  merely ,  evasive  answer. 
But  the  answer  denies  the  allegation  as 
made,  and  the  allegation  as  made  must  be 
proved  to  the  extent  that  may  be  necessary 
to  show  a  prima  facie  case  of  liability  under 
the  policy.  The  defendant  cannot,  under  this 
denial,  set  vp  any  affirmative  defense  grow- 
ing out  of  a  breach  of  the  conditions  of  the 
policy  or  otherwise.  What  is  said  in  refer- 
«ice  to  this  portion  of  the  answer  will  also 


apply  to  tl)0Be  portions  which  deny  that  proof 
of  death  had  been  submitted  and  tbat  all 
dues  had  been  paid,  etc.  The  court  erred  in 
striking  those  portions  of  the  answer  refer- 
red to  in  this  division  of  the  opinion. 

Judgment  affirmed  In  part  and  reversed 
in  part.    All  the  Justices  concur. 


DAKNElLIi  V.  COLUMBUS  SHOW  CASE  CO. 
(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

1.  Landlobd    and    Tenant  —  Liabilitt    07 

LANDLOBD— LBABK— CONSTBtrCTION. 

A  lease  of  a  tenement  carries  with  it  an 
Implied  irrant  of  the  right  to  lixht  and  air  from 
tha  adjoining  land  of  the  landlord,  where  the 
situation  and  habitual  use  of  the  demised  tene- 
ment is  such'  that  the  right  to  light  and  air  is 
essential  to  the  beneficial  enjoyment  of  the  leased 
tenement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  {  58.] 

2.  SAifE— L1ABII.ITT   OF  Lesbeb. 

One  who  subsequently  rents  the  adjoining 
land  Is  Invested  with  no  greater  privileges  than 
his  landlord,  and  is  liable  to  his  neighbor  ten- 
ant in  damages  resulting  from  interference  with 
the  latter's  implied  easement. 

3.  Same— Pdnitivk  Dauaoes. 

Ordinarily  the  damage  recoverable  is  the 
depreciated  rental  value  of  the  tenement;  but, 
If  the  instrumentality  which  obstructs  the  lifcht 
and  air  be  so  constructed  as  to  project  the  rain- 
water through  the  window  of  the  tenement,  to 
the  injury  of  the  tenant's  bedroom  fumiabings 
and  to  bis  personal  discomfort  and  this  Is  done 
with  the  view  of  causing  the  tenant  to  abandon 
his  lease,  punitive  damages  may  be  allowed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
rol.  17,  Easements,  |  143.] 

4.  Same. 

Some  of   the  special  demnrrers  were  well 
taken,  and  others  should  have  been  overruled. 
(Syllabus  by  the  Court) 

Elrror  from  Superior  Court,  Muscogee  Coun- 
ty;  W.  A.  Little,  Judge. 

Action  by  S.  W.  Darnell  against  the  Colum- 
bus Show  Case  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

G.  Y.  Tigner,  for  plaintiff  In  error,  Charl- 
ton E.  Battle,  for  defendant  In  error. 


EVANS,  J.  The  case  made  by  the  petition 
was  substantially  this:  The  owner  of  two 
adjoining  lots  leased  them  separately  to  the 
plaintiff  and  the  defendant;  the  lease  to  the 
plaintiff  being  prior  to  that  of  the  defendant 
Upon  the  lot  demised  to  the  plaintiff  was  a 
three-room  tenement,  which  was  used  as  a 
dwelling  house.  The  only  means  of  lighting 
and  ventilating  two  rooms  thereof  was  by  a 
single  window  in  each  room,  which  overlook- 
ed the  premises  demised  to  the  defendant 
The  defendant  being  a  manufacturing  cor- 
poration dealing  in  lumber,  piled  a  quantity 
of  lumber  on  the  lot  rented  by  It  In  such  a 
manner  as  to  obstruct  the  light  and  air  neces- 
sary for  the  use  and  enjoyment  of  the  tene- 
ment by  the  other  tenant  and  to  cause  rain- 
water to  drip  Into  the  house,  rendering  the 
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bouse  damp,  unwholesome,  imhealtby,  and 
uncomfortable.  Other  matters  were  also  al- 
lied, which  will  be  noticed  in  a  discussion  of 
the  special  demurrers  filed.  The  defendant 
demurred  both  generally  and  specially  to  the 
petition.  The  demurrers  were  sustained,  and 
the  petition  dismissed. 

The  complaining  tenant  was  a  tenant  by 
the  year,  and  does  not  claim  an  express  grant 
to  an  easement  of  light  and  air.  Whatever 
right  he  may  have  to  prevent  bis  neighbor 
tenant  from  obstructing  his  window  must  be 
founded  upon  an  implied  grant  of  an  ease- 
ment in  the  use  and  enjoyment  of  light  and 
ventilation  over  the  adjoining  land  of  his 
landlord  at  the  time  of  bis  lease.  There  Is 
much  conflict  In  the  American  cases  on  the 
question  of  implied  grant  of  these  easements. 
In  many  Jurisdictions  it  is  held  that  a  lease 
of  land  upon  which  Is  a  building  depending 
for  Its  light  and  air  on  windows  therein, 
which  overlook  adjoining  land  of  the  land- 
lord, does  not  include  any  right  of  light  and 
air  through  such  windows,  unless  expressly 
granted  In  the  lease.  Myers  v.  Gemmell,  10 
Barb.  637;  Kelper  v.  Klein,  51  Ind.  316: 
Keating  v.  Springer,  146  111.  481,  34  N.  E.  805, 
22  L.  B.  A.  544,  3T  Am.  St.  Rep.  175.  Other 
courts  lay  down  the  doctrine  that  there  is  an 
Implied  grant  In  a  lease  of  the  right  to  light 
and  air  from  the  adjoining  land  of  the  land- 
lord, where  the  situation  and  habitual  use  of 
the  demised  premises  is  sncb  that  the  right 
to  light  and  air  is  necessary  to  the  beneficial 
enjoyment  of  the  leased  premises.  Case  v. 
Mlnot,  158  Mass.  677.  33  N.  B.  700,  22  L.  B.  A. 
536.  See  note  to  this  case  In  22  L.  R.  A.  636, 
where  many  of  the  cases  are  collated.  The 
question  of  an  Implied  grant  of  easement  of 
light  and  air  was  before  this  court  In  Turner 
V.  Thompson.  58  Ga.  268,  36  Am.  Rep.  297. 
In  that  case  it  was  held  that  "where  an  ex- 
ecutrix sold  half  a  lot  of  land,  with  a  tene- 
ment thereon  having  windows  opening  upon 
the  other  half  lot,  and  bought  the  other  half 
herself  at  the  same  sale,  she  will  be  estop- 
ped from  obstructing  the  passage  of  light  and 
air  through  such  windows,  if  those  windows 
were  necessary  to  the  admission  of  sn£ScIent 
light  and  air  for  the  reasonable  enjoyment  of 
the  tenement  which  she  sold ;  aliter.  If  suffi- 
cient light  and  air  can  be  derived  from  other 
windows  opened,  or  which  could  conveniently 
be  opened,  elsewhere  in  the  tenement  to  make 
the  rooms  reasonably  useful  and  enjoyable." 
The  principle  deduced  from  this  decision  has 
been  incorporated  in  Civ.  Code  1895,  I  3046, 
as  follows:  "A  right  to  the  easement  of  light 
and  air  over  another's  land  through  ancient 
lights  or  windows  Is  not  acquired  by  prescrip- 
tion :  but  where  one  sells  a  house,  the  light 
necessary  for  the  reasonable  enjoyment 
whereof  is  derived  from  and  across  adjoining 
land  then  belonging  to  the  same  owner,  the 
easement  of  light  and  air  over  such  vacant 
lot  passes  as  an  Incident  to  the  house  sold, 
because  necessary  to  the  enjoyment  thereof." 
The  principle  here  stated  Is  equally  applicable 


to  a  case  wh»e  the  owner  of  two  adjoining 
lots  leases  one  upon  which  there  is  a  dwelling 
house  dependable  upon  a  window  overlooking 
the  adjoining  lot  for  light  and  air.  Indeed,  the 
reason  for  the  rule  Is  more  cogent  in  a  case  of 
tenancy  than  of  purchase.  Where  one  pur- 
chases a  tenement  depending  for  light  and 
air  upon  a  window  overlooking  the  adjoining 
land  belonging  to  his  grantor,  In  order  to  pre- 
vent closing  the  window,  be  must  show  that 
he  cannot  get  light  and  air  elsewhere  over 
his  own  land ;  that  it  is  a  real  necessity  that 
he  get  it  at  this  easement;  that  he  cannot 
get  other  lights  to  his  own  building  .over  his 
own  property  at  a  reasonable  cost.  Thompson 
V.  Turner,  69  Oa.  223.  A  tenant,  without  bis 
landlord's  consent,  cannot  change  and  alter 
the  demised  tenement  in  any  material  respect 
Certainly  he  is  under  no  duty  to  alter  the  de- 
mised tenement  to  meet  any  exigency  pro- 
duced by  the  act  of  his  landlord  to  escape  its 
consequences.  The  tenant  Is  entitled  to  the  use 
of  the  tenement  with  such  necessary  prlv- 
llges  accruing  from  its  situation  to  adjoining 
land  of  his  landlord  at  the  time  of  the  demise, 
and  the  landlord  cannot  deprive  him  of  the 
enjoyment  thereof  by  changing  the  situation 
in  such  a  material  way  as  practically  to  make 
the  tenement  unfit  for  use. 

We  have  thus  far  discussed  the  matter  as 
If  the  complaint  of  the  tenant  were  against 
his  landlord,  instead  of  against  a  tenant  who 
subsequently  rented  from  bis  landlord.  It 
is  not  charged  in  the  petition  that  the  com- 
mon landlord  consented,  expressly  or  im- 
pliedly, to  the  commission  of  the  acts  com- 
plained of,  nor  connived  thereat  From  the 
doctrine  that  a  landlord  is  not  responsible 
for  the  acts  of  strangers,  It  would  follow 
that  a  tortious  act  done  by  one  tenant  to 
another  tenant  of  a  common  landlord,  with- 
out the  authority,  consent,  or  connivance  of 
the  landlord.  Is  not  the  latter's  tort,  but  the 
tort  of  him  who  does  the  act.  Perry  v. 
Wall,  68  Oa.  70.  However,  if  the  common 
landlord  cannot  use  his  adjoining  land  In 
such  a  manner  as  to  shut  out  necessary  light 
and  air  from  a  dwelling  house  which  he  has 
rented,  one  who  thereafter  rents  the  adjoin- 
ing land  has  no  greater  right  or  privilege 
in  respect  thereto  than  bis  landlord  possess- 
ed. It  follows,  therefore,  that  the  defendant 
cannot  Justify  Its  act  under  the  lease. 

The  petition  sbonld  not  have  been  dismiss- 
ed on  general  demurrer  for  another  reason. 
It  was  alleged  that  the  lumber  was  piled  In 
such  a  way  as  to  cause  the  rainwater  to  be 
thrown  through  the  window  of  the  plaintifTg 
bedroom,  "thereby  wetting  petitioner's  bed- 
room floor  and  his  bedding  and  bedroom 
furnishings,  and  rendering  petitioner's  said 
house  and  bedroom  eq>ecially  damp,  close, 
stuffy,  unwholesome,  and  unhealthy,  and 
exceedingly  uncomfortable,  to  his  great  an- 
noyance, and  to  the  disturbance  and  viola- 
tion of  his  right  to  the  full,  free,  cwnfort- 
abie,  and  reasonable  enjoyment  of  his  said 
dwelling  house  and  home."    Here  hi  charged 
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a  distinct  phyalcal  Invaalon  and  Interference 
witb  the  plaintiff's  possession,  wblcb  is  a 
positive  tort  Altbougb  a  tenant  bas  no  es- 
tate In  tbe  land,  be  Is  tbe  owner  of  Its  use 
{or  tbe  term  of  bis  rent  contract,  and  can 
recover  damages  for  any  injury  to  sucb  use 
resulting  from  a  physical  invasion  of  tiis 
possession.  8ee  Bentley  v.  Atlanta,  92  Ga. 
623,  18  S.  B.  1013. 

Tbere  were  several  special  demurrers  to 
tbe  petition.  One  was  directed  to  tbe  alle- 
gations respecting  the  plaintiff's  condition  In 
life,  and  tbe  nature  of  bis  vocation.  Simply 
tbat  tbe  plaintiff  Is  a  poor  man,  and  bis  em- 
ployment is  tbat  of  a  night  watchman,  wblcb 
requires  him  to  sleep  in  the  day,  would  not 
make  the  defendant  liable  in  damages  for 
tbe  Interference  of  his  slumbers  caused  by 
tbe  noises  Incident  to  the  operation  of  a  lum- 
ber yard.  Hence  the  sixteenth  and  twenti- 
eth paragraphs  were  subject  to  tbe  special 
demurrers  aimed  at  them.  Tbe  allegations 
tbat  the  plaintiff  bad  previously  occupied 
tbe  same  house  as  a  tenant  for  many  years 
In  the  past,  and  was  attached  to  tbe  same, 
was  entirely  Irrelevant,  and  properly  strick- 
en on  demurrer. 

Tbe  allegation  In  tbe  seventeenth  para- 
graph, that  the  plaintiff  had  renewed  his 
lease  for  another  term,  does  not  aid  his 
case.  When  he  renewed  tbe  lease,  he  took 
the  premises  as  be  found  them,  and  cannot 
complain  of  conditions  existing  at  the  time 
of  the  renewal  of  his  lease  contract 

Tbe  twenty-second  paragraph  of  the  pe- 
tition declared  that  the  various  acts  and 
deeds  set  forth  and  complained  of,  both  in 
themselves  and  In  the  Intent  with  which 
they  were  done,  constitute  aggravating  cir- 
cnmstances  entitling  petitioner  to  additional 
damages  for  which  he  sues.  The  mere 
wrongful  obstruction  of  the  plaintiff's  light, 
without  more,  would  not  make  the  defendant 
liable  In  punitive  damages.  But  If,  as  charg- 
ed in  the  petition,  the  lumber  was  piled 
so  as  not  only  to  exclude  light  and  air  from 
the  plaintiff's  dwelling,  but  also  to  throw 
the  rainwater  Into  his  bedroom,  and  this 
was  done  by  the  defendant  for  the  purpose 
of  harassing  the  plaintiff  with  a  view  of 
causing  him  to  abandon  bis  lease,  that  tbe 
defendant  might  get  possession  of  tbe  prop- 
erty, it  would  be  In  the  province  of  the  Jury 
to  allow  punitive  damages. 

Tlie  other  special  demurrers  to  which  no 
special  reference  has  been  made  should  have 
been  overruled. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


ANDRBWS  CO.  et  aL  v.  NATIONAL  BANE 

OF  COLUMBUS. 
(Supreme  Court  of  Georgia.    Aug.  10,  ISOT.) 

L  COBPOKATIORS— IRDBBTBDNXSS— Note     07 

Pbbbidxni. 

Where  A.  obtains  money  from  a  bank  and 
flvea  therefor  a  note  nnder  seal,  signed  by  A^ 
individnally,  and  pledgea,  as  collateral  security 


lor  the  parneat  of  said  note,  stock  in  a  corpora. 
tioa,  wlucn  stock  ia  tbe  property  of  A,  the  debt 
represented  by  the  note  la  tne  Individual  debt  of 
A.,  and  cannot  be  enforced  against  the  corjtora- 
tion,  of  which  A.  Is  the  preslaent;  and  this  rule 
is  not  affected  by  general  recitals  In  the  peti* 
tlon  that  the  money  so  obtained  was  for  the  use 
and  benefit  of  the  corporation,  and  was  so 
understood  at  tbe  time,  and  that  the  same  was 
placed  to  tbe  credit  of  the  corporation  on  the 
books  of  tbe  bank. 
2.  Sakb— RiouTB  or  Pi.KDan  or  Stock. 

A  pledgee  of  stock  has  the  right  to  maintain 
an  action,  and  to  invoke  tbe  application  of  ap- 
propriate equitable  remedies  tor  the  preserva- 
tion of  the  assets  of  tbe  company,  and  the  pre- 
vention of  their  passing  out  of  the  hands  of  the 
corporation  under  terms  of  a  sale  which  was  the 
result  of  a  "combination  and  confederation"  to 
destroy  the  value  of  the  stock  of  the  corpora- 
tion, and  a  fraud  on  tbe  rights  of  tbe  pledgee. 
8.  Equity  —  Biix  —  MniiTirAsiousNEss  — 
MisjoiNDKB  or  PABTira. 

The  petition  was  not  open  to  attack  by  de- 
murrer upon  the  grounds  that  it  was  multi- 
farious, and  that  there  waa  a  misjoinder  of  par- 
ties. 

[Ei.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  H  340-379.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Muscogee 
Gounty;  H.  H.  Swift,  Judge  pro.  hac 

Action  by  tbe  National  Bank  of  Columbus 
against  the  Andrews  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

The  National  Bank  of  Columbus  filed  an 
equitable  petition  against  tbe  defendants  An- 
drews Company,  a  corporation,  Ernest  An- 
drews, Lane,  Bagley,  and  others,  as  Individu- 
als, seeking  to  obtain  Judgment  against  them 
on  certain  promissory  notes,  and  against 
these  and  other  defendants,  Schuessler  and 
Roberts,  to  have  an  alleged  fraudulent  sale 
of  the  assets  of  the  Andrews  Company  to  the 
last  two  named  defendants  set  aside,  and  to 
have  a  receiver  appointed  to  take  charge  of 
the  assets  of  said  company;  and  praying,  al- 
so, that  Ernest  Andrews,  Schuessler,  and 
Roberts  be  required  to  account  for  all  sales 
of  goods  belonging  to  said  Andrews  Com- 
pany made  by  them  since  the  date  of  the  al- 
leged fraudulent  transfer  to  said  Schuessler 
and  Roberts.  The  material  allegations  of 
tbe  petition  are  as  follows:  That  about  the 
27th  day  of  August,  1900,  Ernest  Andrews, 
president  of  the  Andrews  Company,  obtained 
from  petitioner  tbe  sum  of  |2,5(X),  as  a  loan. 
He  "asked  the  officers  of  petitioner  to  take 
his  Individual  note  for  this  sum,  •  •  • 
but  petitioner  states  that  although  said  note 
was  taken  from  said  Ernest  Andrews  indi- 
vidually, tbe  same  represented  a  debt  of  tbe 
Andrews  Company."  In  September,  1900, 
said  Andrews  obtained  from  petitioner  an 
additional  loan  of  |2,600,  "and  petitioner 
avers  that  although  tbe  said  Ernest  Andrews 
gave  his  individual  note  for  the  said  last- 
mentioned  sum,  the  same  was  also  a  debt  of 
tbe  said  Andrews  Company."  In  both  of 
these  Instances  the  notes  given  to  plaintiff 
were  under  seal,  and  signed  by  Ernest  An- 
drews  Individually;    and  in  eadi  case  he 
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"deposited  with  petitioner  $10,000  of  the  cap- 
ital stock  of  said  Andrews  Company,  which 
had  been  Issued  to  him,  as  collateral  secur- 
ity" for  said  loans.  Again,  in  August,  1902, 
Ernest  Andrews  applied  to  petitioner  for  an 
additional  loan  of  $5,000;  but  "petitioner  al- 
ready held  ttie  notes  of  the  said  Ernest  An- 
drews for  $5,000,  88  above  stated,  and  was 
unwilling  to  take  his  note  for  any  additional 
amomits,  and  he  [Andrews]  then  stated  to 
petitioner  that  the  money  was  for  the  An- 
drews Company,  but  that  he  did  not  want  to 
increase  its  indebtedness,  and  that  he  would 
therefore  procure  the  notes  of  certain  em- 
ployes of  the  corporation,"  to  wit.  Lane,  Bag- 
ley,  and  threfe  others,  "for  the  sum  of  $1,000 
each,  which  notes  would  be  indorsed  by  him, 
and  that  he  would  deposit,  as  security  there- 
for, stock  In  the  Andrews  Company  to  the 
amount  of  $5,000,  which  had  been  issued  to 
said  parties."  In  pursuance  of  this  agree- 
ment, petitioner  advanced  $5,000,  and  took 
the  notes  of  said  employes,  Lane,  Bagley,  and 
others,  each  of  said  parties  giving  44  notes 
for  the  sum  of  $25,  and  one  note  for  the  sum 
of  $24.  All  of  said  notes  were  under  seal, 
and  signed  by  said  parties  individually,  and 
Indorsed  by  Ernest  Andrews,  and  $5,000  of 
stock  in  the  Andrews  Company,  which  had 
been  Issued  to  said  parties,  $1,000  each,  was 
deposited  as  collateral  security  for  said  notes. 
•In  May,  1903,  said  Andrews  represented  to 
petitioner  that  the  assets  of  the  Andrews 
Company  amounted  to  $57,000,  and  that  the 
liabilities  were  about  $24,000,  but  that  $10,- 
000  of  this  indebtedness  was  due  to  W.  T. 
Roberts,  one  of  the  directors  of  the  Andrews 
Company,  and  that  Roberts  was  willing  to 
take  $10,000  of  preferred  stock  in  said  com- 
pany in  settlement  of  said  debt;  "the  said 
Andrews  stating  at  the  time  that  the  compa- 
ny would  Increase  its  capital  stock  to  $40,- 
000,  including  said  preferred  stock,  and  that 
the  only  effect  of  said  preferred  stock  would 
be  to  entitle  the  holder  thereof  to  an  S  per 
cent  dividend  before  any  dividends  or  profits 
were  paid  to  the  otlier  stockholders."  And 
petitioner  thereupon  surrendered  the  certifi- 
cates of  stock  held  by  it  as  collateral,  and 
other  certificates  were  delivered  to  it  In  lieu 
of  those  surrendered,  the  new  certificates  be- 
ing marked  "Common,"  and  the  stock  of  said 
company  was  increased  to  $40,000.  Subse- 
quently Andrews  paid  petitioner  $500  on  the 
notes  signed  by  him,  and  petitioner  surren- 
dered $2,000  of  the  stock  held  by  it  as  col- 
lateral, leaving  $23,000  of  the  stock  in  the 
Andrews  Company  in  the  hands  of  the  peti- 
tioner as  security  for  the  balance  due  on 
said  notes.  In  the  summer  of  1903  Ernest 
Andrews  entered  Into  negotiations  with  cer- 
tain creditors  who  held  claims  against  the 
Andrews  Company  for  merchandise,  and 
sought  and  obtained  a  settlement  of  about 
$10,000  of  the  indebtedness  of  the  company 
for  about  $5,000  or  $0,000,  which  amount 
was  paid  out  of  the  money  of  the  Andrews 


Company.  Petitioner  alleges  that  the  total 
indebtedness  of  the  firm  for  merchandise  was 
about  $16,000,  and  that,  after  the  settlement 
above  referred  to,  only  $6,000  remained  un- 
paid. "Yet  the  said  Ernest  Andrews,  for  the 
purpose  of  holding  said  indelrtedness  against 
the  assets  of  said  corporation,  and  of  de- 
frauding petitioner,  •  •  •  procured  the 
creditors  holding  said  claims  to  transfer  and 
assign  the  same  to  B.  A.  Schuessler,  a  sister 
of  said  Andrews,  Intending  thereby  that  the 
said  Schuessler  should  hold  said  claims  for 
the  full  amount  of  the  face  thereof  against 
said  Andrews  Company."  In  November. 
1903,  all  of  said  defendants  "combined  and 
confederated  for  the  purpose  of  defeating 
petitioner  in  the  collection  of  its  debts,  by 
depreciating  and  utterly  destroying  the  value 
of  the  securities  held  by  it,  and,  in  pursuance 
of  said  confederation,  the  said  Ernest  An- 
drews and  the  Andrews  Company  made  a 
pretended  sale  of  all  the  stock  of  goods  and 
other  assets  of  the  Andrews  Company  to  the 
said  Schuessler  and  Roberts.  •  •  •  No 
money  was  paid  by  said  parties  in  said  pur- 
chase, •  •  •  but  it  was  agreed  between 
them  that  the  purchase  price  thereof  should 
be  the  $10,000  of  settled  accounts  which  were 
held  by  the  said  Schuessler,  and  the  $10,000 
of  preferred  stock  in  said  company  held  by 
said  Roberts,  and  the  assumption  of  the  $6,- 
000  of  unsettled  Indebtedness  against  said 
Andrews  Company.  •  •  •  Petitioner  avers 
that  the  $10,000  of  preferred  stock  held  by 
said  Roberts  did  not  entitle  him  to  any  prior- 
ity In  the  distribution  of  the  capital  or  as- 
sets of  said  corporation,  but  only  to  a  divi- 
dend of  8  per  cent,  upon  stock  before  any  divi- 
dends or  profits  were  paid  to  the  other  stock- 
holders," that  the  value  of  the  assets  of  the 
company  was  about  $44,000,  "and  that  there 
was  really  no  consideration  for  said  sale, 
except  the  assumption  of  the  $6,000  of  the  in- 
debtedness of  said  corporation."  And  "peti- 
tioner further  shows  tliat  by  said  pretended 
sale  the  said  Ernest  Andrews  and  the  other 
stockholders  of  said  company,  well  knowing 
that  your  petitioner  held  said  $23,000  of 
stock  in  said  company  as  collateral  security, 
and  that  the  same  would  be  thereby  rende^ 
ed  worthless,  and  intending  thereby  to  de- 
stroy the  security  held  by  petitioner  and  to 
defeat  petitioner  in  the  collection  of  Its  Just 
debt,  prevented  the  said  Andrews  Company 
from  continuing  Its  said  business,  althougb 
the  same  has  been  since  conducted  by  tbe 
said  Ernest  Andrews  in  the  same  manner 
as  before,  as  hereinbefore  stated,"  viz..  In 
the  name  of  Schuessler  and  Roberts.  Tbe 
insolvency  of  Ernest  Andrews,  Lane,  and 
Bagley,  and  tbe  other  signers  of  the  notes 
is  also  alleged.  The  plalntlS  amended  its 
petition  by  amplifying  the  aUegations  of 
fraud.  The  defendants  filed  several  demur- 
rers on  various  grounds,  among  others  that 
the  petition  is  multifarious,  and  that  there 
'  is  a  misjoinder  of  parties  defendant    The 
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conrt  orermled  eacb  of  the  demurrera,  and 
tbe  defendants  excepted. 

G«etcbius  &  Chappell  and  C.  B.  Battle,  tor 
plaintiffs  in  error.  J.  H.  Lewis,  J.  H.  Martin, 
and  A.  W.  Cozart,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facta  as  above). 
1.  When  all  of  the  allegations  in  the  petition,. 
reiatlTe  to  the  creation  Qf  the  debt  represent- 
ed by  tbe  notes  attached  to  the  petition,  are 
considered  together,  no  doubt  remains  that 
tbe  debt  Is  one  from  Ernest  Andrews,  Lane, 
snd  the  other  makers  of  the  notes,  indlTidual- 
ly,  and  not  the  debt  of  tbe  Andrews  Com- 
pany, the  corporation,  to  the  banlc.  This  con- 
clusion is  not  to  be  afTected  by  the  general 
recitals  that  the  debt  was  one  of  the  An- 
drews Company,  and  that  the  money  obtain- 
ed, which  was  the  consideration  of  tbe  notes, 
was  for  the  use  and  benefit  of  the  Andrews 
Company,  and  was  placed  to  the  credit  of 
that  company  on  the  books  of  the  bank. 
There  are  facts  alleged  in  the  petition  of 
more  weight  and  signiflcance  than  these  mere 
general  allegations.  In  the  first  place,  the 
bank  took  the  notes  of  Ernest  Andraws, 
Lane,  and  tbe  other  stockholders  indlTldoal- 
ly,  and  these  notes  are  nnder  seal;  and, 
again,  the  shares  of  stock  of  the  corporation 
were  deposited  as  collateral  security  for  the 
payment,  not  of  the  debt  of  the  company  to 
the  bank,  but  for  the  payment  of  these 
notes.  And  in  one  paragraph  of  tbe  petition 
it  distinctly  appears  that  after  the  notes  of 
Bmest  Andrews,  to  the  amount  of  $6,000, 
bad  bem  taken,  and  that  additional  funds 
were  needed,  the  bank  "was  unwilling  to  take 
his  [Ernest  Andrews]  notes  for  any  addition- 
al amount;  and  he  then  stated  to  your  peti- 
tioner that  tbe  money  was  for  the  Andrews 
Company,  but  that  he  did  not  want  to  In- 
crease Its  Indebtedness,  and  that  he  would, 
therefore,  procure  the  notes  of  certain  em- 
ployes of  the  corporation,  to  wit.  Lane,  Bag- 
ley,  and  others,  for  tbe  sum  of  $1,000  eacb, 
which  notes  would  be  Indorsed  by  him, 
and  that  he  would  deposit  as  security  there- 
for stock  in  the  Andrews  Company  to  tbe 
amount  of  $5,000,  which  had  been  Issued 
to  said  parties."  Here  again  It  appears 
that  the  notes  of  Lane,  Bagley,  and  others 
were  taken  under  seal,  signed  by  them  in- 
dividually, and  that  these  notes  were  taken 
because  the  bank  was  unwilling  to  take 
Ernest  Andrews'  notes  "for  any  additional 
amounts,"  and  that  "he  did  not  want  to 
Increase  [tbe  corporation's]  Indebtedness." 
Tbe  authorities  cited  by  the  plaintiffs  in 
error  npon  tbe  point  now  nnder  considera- 
tion contain  nothing  contrary  to  the  conclu- 
sion which  we  have  reached.  In  the  case  of 
Merchants'  Bank  v.  Central  Bank,  1  Kelly 
(Ga.)  418,  44  Am.  Dec.  665,  it  was  said  that: 
"It  may  be  stated  generally  that  where  it 
appears  on  the  face  of  tbe  paper  that  the 
credit  is  not  given  to  tbe  agent,  and  the 
name  of  tb*  principal  U  disclosed  at  the 


time  of  the  transaction,  and  the  act  Is  with- 
in the  powers  of  the  agent,  the  principal  is 
bound.  The  question  whether  the  agent  la 
bound  does  not  affect  tbis  question,  for 
there  are  many  cases  where  both  principal 
and  agent  are  bound.  Now,  it  is  apparent 
on  this  bill  of  exchange  [the  paper  sued  on] 
that  It  was  tbe  intent  of  the  parties  to  bind 
Scott  Cray's  principal;  else,  why  m'ake  It 
payable  to  him  as  agent,  and  why  take  his 
indorsement  as  agent?  It  is  still  more  man- 
ifest that  he  does  appear  to  act  as  agent. 
Tbe  testimony  upon  the  trial,  too,  ts  that 
the  name  of  his  principal  was  disclosed  to 
tbe  Central  Bank  at  the  time  the  bill  was 
discounted."  If  this  excerpt  from  the  opin- 
ion In  the  case  last  cited  is  not  sufficient  to 
show  an  entirely  different  state  of  facta 
from  those  set  forth  In  the  case  at  bar,  the 
reading  of  tbe  entire  case  will  make  the  dif- 
ference clear  and  distinct 

It  Is  unnecessary  to  discuss  tbe  cases  cited 
by  tbe  plaintiffs  in  error  in  detail.  The  case 
last  above  referred  to,  and  the  case  of 
Third  National  Bank  v.  Van  Haagen  Mfg. 
Co.,  141  Pa.  214,  21  AO.  598,  12  L.  R.  A.  223, 
seems  to  be  most  confidently  relied  upon  by 
counsel.  The  latter  case  lays  down  merely 
the  broad  ruling  that  a  loan  of  money  to  a 
corporation  will  render  it  liable  for  tbe 
debt,  although  tbe  note  of  an  individual,  In- 
stead of  the  note  of  the  corporation,  was 
taken  therefor,  because  supposed  to  be  bet- 
ter security.  In  the  case  at  bar  we  hold  as 
a  matter  of  law,  under  the  allegations  in  tlie 
petition,  that  the  loan  of  money  was  not  to 
the  corporation,  but  to  the  individuals.  The 
other  cases  cited  on  the  brief  of  counsel  for 
the  plaintiffs  in  error  are  easily  distinguish- 
able from  tbe  instant  case.  And  while  we 
do  not  put  our  ruling  upon  tbe  question  Im- 
mediately under  consideration,  upon  the  fact 
that  the  notes  given  by  Ernest  Andrews, 
Lane,  and  otliera  were  under  seal,  it  is  not 
to  be  concluded  that  we  regard  that  feature 
of  the  case  as  unimportant  In  the  case  of 
Merchants*  Bank  v.  Central  Bank,  supra,  it 
Is  said:  "The  Inference  drawn  from  the 
paper  is  that  Scott  Cray  acted  as  agent  for 
some  person,  or  corporation ;  but  who,  or 
what,  does  not  appear.  The  name  of  his 
principal  does  not  appear.  The  general  rule 
is  this:  In  order  to  bind  a  principal,  on  a 
contract  made  by  an  agent,  it  must  purport 
on  its  face  to  be  the  contract  of  the  princi- 
pal, and  his  name  must  be  Inserted  in  it  It 
Is  not  enough  that  the  agent  be  described  as 
such  In  the  Instrument.  Story  on  Agency, 
{  147;  Paley  on  Agency,  by  Lloyd,  180,  181, 
182;  2  Kent  (3d  Ed.)  629.  This  rule  applies, 
more  particularly,  to  solemn  instruments  un- 
der seal,  and  as  to  them,  to  use  the  language 
of  Judge  Story,  It  Is  'regularly  true,'  but  not 
universally  true  in  all  Its  extent;  for,  so  far 
as  regards  Instruments  under  seal,  there  are 
some  exceptions  to  some  of  the  requirements 
of  the  rule.  Although  the  rule  Is  thus  strict  as 
to  sealed  Instruments,  yet  a  more  liberal  rule 
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obtains  as  to  nnsolemn  Instruments,  espe- 
cially commercial  and  maritime  contracts." 
See,  also,  Van  Dyke  t.  Van  Dyke,  123  Ga. 
686,  51  S.  E.  682,  and  authorities  there  cited. 

2.  HaTlng  reached  the  conclusion  that  the 
debt  represented  by  the  notes  was  the  In- 
dividual debt  of  the  signers  of  these  notes, 
we  have  now  to  decide  whether  the  payee  and 
bolder  of  these  notes,  who  was  the  pledgee 
of  a  majority  of  the  shares  of  stock  of  the 
Andrews  Company,  was  in  a  position  to  in- 
voke the  equitable  relief  against  the  cor- 
poration to  prevent  It  and  other  parties  from 
consummating  a  fraudulent  sale  and  trans- 
fer of  the  assets  of  the  corporation,  whereby 
the  stock  pledged  would  be  rendered  value- 
less. Reference  to  the  statement  of  facta 
will  make  It  appear  how  this  sale  and  trans- 
fer was  to  be  effected.  That  the  transaction 
between  the  corporation  on  the  one  side,  and 
Scbuessler  and  Roberts  on  the  other,  was 
not  only  tainted,  but  saturated  with  fraud. 
Is  undeniable  if  the  allegations  of  the  peti- 
tion are  true;  and  they  are  to  be  so  taken 
as  against  the  demurrer.  It  is  not  necessary 
for  us  to  decide  what  might  have  been  the 
rights  and  remedies  of  the  petitioner  had  It 
been  a  stockholder  of  the  Andrews  C!ompany, 
or  bad  it  been  a  creditor  of  the  same.  Had 
it  been  a  stockholder,  owning  a  majority  of 
the  shares  of  sto<^,  and  having  a  voice  in  the 
control  and  direction  of  the  affairs  of  the 
corporation,  it  might  possibly  have  been  com- 
pelled to  resort  to  ft  different  procedure  more 
peculiarly  adapted  to  the  righting  of  the 
wrong  about  to  be  inflicted  upon  a  sto<i- 
holder  by  an  unauthorized  act  of  the  corpo- 
ration, tending  to  Impair  and  destroy  the 
value  of  his  sliares  of  stock,  or,  If  the  bank 
bad  been  a  creditor  of  the  corporation,  it 
might  not  have  been  able  to  proceed  against 
the  coriKjration,  or  the  parties  to  whom  the 
corporation  made  a  pretended  sale  of  all 
its  assets,  until  after  Its  claim  was  reduced 
to  Judgment,  unless  it  was  proceeding  under 
the  provisions  of  Civ.  Code  1895,  {  2716,  and 
had  put  itself  in  a  position  to  invoke  tbe 
remedies  provided  thereby.  But  It  Is  neither 
a  creditor  nor  a  stockholder  In  tbe  full  sense 
of  that  word.  In  both  the  briefs  for  plain- 
tiffs and  defendant  in  error  It  is  considered 
as  a  pledgee  of  stock,  holding  the  shares  of 
stodc  as  collateral  security  for  the  payment 
of  a  debt  And  it  is  as  bearing  this  rela- 
tion to  the  corporation,  the  validity  of  whose 
acts  are  attacked,  that  we  are  to  treat  it, 
and  to  decide  whether  or  not  It  is  entitled 
to  the  aid  of  a  court  of  equity  in  setting  aside 
a  sale  alleged  to  be  fraudulent,  and  charged 
to  have  been  the  result  of  a  combination  and 
conspiracy  "for  the  purpose  of  defeating  peti- 
tioner in  tbe  collection  of  Its  debts  by  de- 
preciating and  utterly  destroying  the  value 
of  the  securities  held  by  it" 

Counsel  for  plaintiffs  in  error  contend  that, 
if  it  appears  that  petitioner  is  neither  a 
stockholder  nor  a  creditor  of  tbe  Andrews 


Company,  it  must  follow  that  it  is  not  enr 
titled  to  maintain  the  present  action.  But 
as  we  view  it,  the  fact  of  its  being  neither  a 
stockholder  nor  a  creditor  of  the  corporation 
removes  all  doubt  as  to  its  right  to  equitable 
relief  at  ttds  time.  Had  it  been  a  stock- 
holder, it  might,  as  we  have  said,  have  had 
some  voice  in  the  control  and  direction  of 
•the  affairs  of  the  corporation.  Had  it  been 
a  creditor,  it  might  have  reduced  its  claim 
to  Judgment,  and  proceeded  against  the  pur- 
chasers under  the  fraudulent  sale  of  tbe  as- 
sets of  the  corporation;  but  being  merely 
pledgees  of  the  stock  holding  dAts  against 
individual  stockholders,  it  cannot  have  ade- 
quate relief  except  in  an  action  of  this 
nature  against  the  corporation,  the  stodc- 
holders,  and  the  parties  who  "combined  and 
confederated"  with  tbem  to  depreciate  and 
destroy  tbe  value  of  tbe  stock  pledged. 
Any  kind  of  a  proceeding  at  common  law 
would  have  required  a  multiplicity  of  suits 
and  a  circuity  of  action.  "Pledgee  of  stodc 
has  the  right  to  maintain  an  action  for  the 
preservation  of  the  assets  of  the  company." 
22  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  907;  10 
Cyc.  648.  "Pledgees  of  shares  of  stock  have 
such  Interest  in  the  corporation  as  to  entitle 
them  to  object  to  tbe  act  of  their  pledgors 
In  turning  property  of  tbe  corporation  over 
to  another  stockholder  in  payment  of  shares 
of  stock."  St  Louis  Stoneware  Co.  v.  Part- 
ridge, 8  Mo.  App.  tS80;  12  Cent  Dig.  par.  573e: 
This  doctrine  is  applied  by  the  Supreme 
Court  of  Minnesota  in  the  case  of  Baldwin 
▼.  Canfleld,  26  Minn.  43.  1  N.  W.  261,  276, 
where  it  Is  said:  "The  holders  of  the  stock, 
whether  holding  as  general  owners  or  as 
pledgees,  are  therefore  Interested  in  tbe  pres- 
ervation of  the  corporate  property,  and  in 
preventing  It  from  passing  out  of  the  hands 
of  the  corporation.  Stockholders  do  not  have 
an  'interest'  in  the  corporate  real  estate.  In 
the  sense  in  which  the  word  'interest'  is 
commonly  used  In  that  connection;  for  such 
real  estate  Is  tbe  property  of  tbe  corporation. 
For  this  reason,  we  think  that  the  court  be- 
low has  used  tbe  word  'interest*  In  this  find- 
ing inaccurately.  But  this  is  not  important 
Upon  the  facts  found,  and  the  preceding  con- 
clusions of  law,  tbe  plaintiffs,  as  holders  of 
tbe  stock,  are  interested  in  the  preservation 
of  the  corporate  property,  and  in  preventing 
it  from  passing  out  of  the  hands  of  the  cor- 
poration. If  this  is  so,  they  have  a  right 
to  take  legal  means  to  preserve  the  property, 
to  prevent  It  from  being  lost  to  the  corpora- 
tion, or  its  value  from  being  impaired. 
•  •  •  It  is  also  contended  by  the  defend- 
ant's counsel  that  tbe  plaintiffs  have  no 
standing  In  court  because  a  stockholder,  as 
such,  could  not  sustain  an  action  of  this 
kind.  It  Is  an  answer  to  this  to  say  that, 
as  remarked  by  the  counsel  in  anotlier  part 
of  his  brief,  the  plaintiffs,  though  they  hold 
the  stock,  are  not  stockholders,  but  pledgees 
merely,  and  therefore  they  cannot  exercise 
the  control  over  the  association  which  stock- 
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bolders  can.  What  the  atockboldera  may 
compel  the  aaaoclatlon  to  do  they  cannot  com- 
pel it  to  da  They  cannot,  therefore,  be  re- 
quired to  act  through  the  aaaociation,  but 
they  may  bring  an  action  on  their  own  ac- 
count, and  In  their  own  names  to  protect 
their  rights  and  interests  aa  pledgees." 

If  we  have  stated  the  correct  doctrine  as 
to  the  right  of  pledgees  of  stock  in  cases  liKe 
that  stated  in  this  petition,  the  court  did  not 
err  in  orerruling  the  demurrers  of  any  of 
the  defendants,  which  were  general  in  their 
nature  though  it  must  follow  as  a  matter  of 
course  from  what  we  have  said  In  this  opin- 
ion that  the  plaintiff  is  not  entitled  to  a 
Judgment  upon  its  notes  against  the  Andrews 
Company  and  so  much  of  the  prayer  of  the 
petition  as  seeks  this  particular  relief  against 
the  corporation  must  be  unavailing  however 
righteous  the  other  demands  in  the  petition 
may  be. 

3.  But  the  mere  fact  that  a  part  of  the 
remedy  and  relief  sought  is  not  appropriate 
does  not  have  the  effect  to  render  the  bill 
multifarious.  Nor  was  there  a  misjoinder 
of  parties.  The  corporation  whose  asHets 
were  transferred  by  the  fraudulent  sale  re- 
sulting from  a  wrongful  "combination  and 
conspiracy,"  its  stockholders,  and  the  other 
parties  to  the  alleged  pretended  and  wrong- 
ful sale  were  all  proper  parties.  And  es- 
pecially W.  T.  Roberts  and  Mrs.  Schuessler 
shonld  have  joined  as  parties  defendant ;  and. 
If  they  have  so  misappropriated  and  wasted 
any  of  the  assets  obtained  by  the  alleged 
wrongful  sale  the  petitioner  would  be  entitled 
to  an  accounting  as  against  ibem.  The  re- 
spective rights  of  Mrs.  Schuessler  and  Rob- 
erts as  creditors  of  the  cori>oration,  and  of 
Roberts  as  a  creditor  or  holder  of  the  pre- 
ferred stock,  if  he  be  one,  and  of  petitioners; 
may  be  all  adjusted  according  to  the  priori- 
ties of  their  claims  upon  the  final  winding 
up  of  the  business  of  the  corporation,  and 
the  distribution  of  its  assets. 

Judgment  affirmed.  All  the  Justices  con- 
enr. 


SEWELL  V.  NORRIS  et  aL 
(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 

1.   PSAtrDtTLENT   CONVETANCES  —  VAUDITT   OF 

Tba:<9Action  as  Between  Pasties. 

Where  two  parties  confederate  for  the 
pnrpose  of  defmnding  the  creditors  of  one  of 
them,  and  in  pursuance  thereof  the  debtor  ex- 
ecutes and  delivers  a  deed  conveying  land  to 
the  other,  neither  law  nor  equity  will  help  him 
to  cancel  such  deed  or  to  avoid  its  effect  by 
showing  that  it  waa  fraudulent 

\'EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  |  523.] 

Z  Specific  Pebfobicarce  —  Executobt  Con- 
tract—FBAon. 

If  the  parties  make  a  contract  for  the 
purpose  of  defrauding  a  creditor  or  creditors  of 
one  of  them,  such  contract,  while  executory, 
cannot  be  enforced  by  either  against  the  other. 
[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  (  17&1 


8.  Estoppki^-Clothiro  Arothkb  with  Ap< 

PABENT  TmjB— Real  Pbopebty. 

If  one  who  held  the  legal  tiUe  to  land, 
thongh  unrecorded,  represented  that  the  title 
was  In  another  person,  who  appeared  from  the 
record  to  be  the  owner,  and  that  sucli  other  per- 
son had  the  right  to  sell  and  make  a  Irand  for 
title  to  the  land,  and  thus  induced  an  innocent 
purchaser  for  value,  in  reliance  on  such  repre- 
sentation, to  accept  a  txind  for  title  from  the 
other  person,  to  give  notes  for  the  purchase 
money,  and  to  pay  some  or  all  of  them,  the  i>et^ 
son  so  acting  would  be  estopped  from  denying 
the  title  of  such  third  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  19,  Estoppel,  }  218.] 

4.  Saioc. 

But  if  the  whole  agreement  of  sale  was 
fraudulent,  and  a  mere  sham  to  defeat  creditors 
of  the  real  owner,  whose  deed  was  unrecorded, 
and  tlie  taker  of  the  l>ond  participated  in  such 
scheme  and  knew  the  real  facts,  no  equitable 
estoppel  would  arise  in  his  favor,  so  as  to  pre- 
vent the  holder  of  the  legal  title  from  asserting 
it,  if  he  could  do  so  without  relying  on  or  tak- 
ing advantage  of  -the  fraudulent  transaction. 

5.  Same. 

If  the  owner  had  a  legal  title  untainted  by 
the  frhud,  his  right  to  recover  possession  on  it 
against  the  bolder  of  the  l)ond  for  title  from  the 
third  person  would  not  he  defeated,  if  hia  case 
did  not  involve  the  setting  up  of  the  fraud,  but 
the  defense  was  compelled  to  set  up  the  fraudu- 
lent transaction  for  the  purpose  of  establish- 
ing an  equitable  estoppel  or  affirmative  equita- 
ble rights. 
(Syllabus  by  the  Court) 

Error  from  Superior  Ck>art,  Franklin  Coun- 
ty;   C.  H.  Brand,  Judge. 

Action  by  J.  R.  P.  Sewell  against  J.  O. 
Norris  and  anotber.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

J.  R.  P.  Sewell  brought  an  action  of  com- 
plaint against  J.  R.  Grubtra  and  J.  O.  Norris, 
seeking  to  recover  a  tract  of  Itvnd  containing 
421^  acres.  The  defendants  denied  that  the 
plaintiff  was  the  owner  of  the  land,  and  Nor- 
ris alleged  that  be  was  the  lawful  owner  and 
in  legally  acquired  possession.  He  also  plead- 
ed that  he  bought  the  property  from  Mrs.  E. 
J.  Sewell,  receiving  a  bond  for  title  from  her; 
that  at  the  time  of  the  purchase  the  plaintiff 
represented  that  the  title  was  in  her,  and  as- 
sisted in  conducting  the  sale ;  that  he  induced 
this  defendant  to  accept  the  bond,  and  also 
wrote  the  notes  given  for  the  purcba'se  money, 
four  of  which  have  been  paid;  and  that  he 
was  thereby  estopped  from  claiming  title. 
The  plaintiff  conveyed  the  land  to  his  mother, 
Mrs.  E.  J.  Sewell,  by  a  deed  dated  May  6, 
1803,  and  she  reconveyed  it  to  him  by  deed 
dated  May  15th  of  the  same  year.  She  made 
to  G.  L.  King  a  bond  for  title  dated  August 
24,  1898,  and  this  was  transferred  by  King 
to  Norris  on  April  12,  1902.  The  defendants 
sought  to  show  that  Sewell  negotiated  the 
trade  with  King,  and  stated  that  the  title  was 
in  his  mother  because  be  owed  her  some  mon- 
ey; that  upon  his  representation  King  ac- 
cepted a  bond  for  title  from  Mrs.  Sewell,  the 
mother,  and  gave  notes,  which  had  been  paid 
off;  that  he  was  in  possession;  that  the 
trade  was  made  in  good  faith  on  his  part; 
and  that  the  bond  was  transferred  to  Norris^ 
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who  also  took  In  good  faltb.  The  evidence 
on  behalf  ot  the  defendants  themselves  In- 
dicated that  they  knew  that  Sewell  had 
separated  from  bis  wife  and  was  hid  In  a 
little  tenant's  house;  that  King  and  Norrls 
knew  that  he  was  in  trouble  and  wanted  to 
sell  his  land,  and  was  thus  dealing  with  the 
land  In  controversy,  although  the  title  was  in 
his  mother.  The  evidence  for  the  plaintiff 
teaded  to  show  that  the  whole  transaction 
with  King  and  Norrls  was  a  fraud,  and 
merely  colorable;  that  they  knew  the  title 
was  In  the  plaintiff,  though  his  deed  was  un- 
recorded; that  Sewell  had  separated  from 
his  wife,  and,  to  avoid  a  claim  for  alimony 
or  some  similar  claim,  the  bond  for  title 
from  his  mother  to  King  was  executed  and 
the  purchase-money  notes  made,  though  it 
was  understood  that  they  were  never  to  be 
paid;  and  that  all  the  parties  participated 
in  this.  The  plaintiff  denied  that  he  ever  re- 
ceived any  payment  of  the  notes.  The  broth- 
er of  the  plaintiff  testified  that  on  be&alf  of 
his  mother  he  tendered  back  to  King  the 
amount  which  had  been  paid  on  the  notes, 
and  that  the  latter  refused  it  The  Jury 
found  for  the  defendants. 

The  plaintiff  moved  for  a  new  trial  on  the 
general  grounds,  and  also  on  certain  grounds 
which  were  added  by  amendment.  One  of 
these  complains  of  the  following  charge  of 
the  court:  "If  you  believe  from  the  evidence 
in  the  case  that  the  alleged  sale  of  the  prop- 
erty in  controversy,  and  the  alleged  pur- 
chase of  the  same  by  King,  was  a  fraudulent 
purchase  and  sale,  and  that  the  bond  for  ti- 
tles and  notes  given  pursuant  to  said  sale 
were  a  part  thereof,  and  were  fraudulently 
executed  and  delivered  by  the  respective  par- 
ties— that  is  to  say,  that  if  you  believe  all 
this  was  done  to  defraud  any  creditor  of  the 
plaintiff,  and  that  the  defendant  King  and 
Norrij  were  parties  to  this  fraudulent  scheme, 
and  that  the  whole  thing  was  a  fraud  and 
known  to  all  the  parties  thereto — ^then  all 
the  parties  are  bound  by  their  fraudulent 
conduct,  and  the  law  will  leave  them  where 
it  finds  them.  Courts  will  not  lend  their  aid 
to  relieve  any  one  from  the  consequence  of 
bis  own  fraudulent  conduct.  This  rule  of 
law  applies  to  executed  contracts,  and  not  to 
contracts  that  are  executory  In  their  nature. 
Whether  it  is  an  executed  contract  or  an  ex- 
ecutory contract  is  a  question  which  the  Jury 
will  decide  from  the  evidence  in  the  case." 
It  was  alleged  that  this  was  error,  because 
the  court  should  have  charged  that  the  con- 
tract referred  to  was  an  executory  contract, 
that  the  law  found  Sewell  with  the  legal  ti- 
tle, which  would  authorize  a  recovery  un- 
less be  had  lost  the  right,  and  that  his  right 
to  recover  on  his  legal  title  would  not  be  de- 
feated by  showing  a  subsequent  fraudulent 
contract  resulting  In  the  giving  of  a  bond  for 
title  and  possession  by  the  defendant,  and 
that  the  court  In  a  previous  part  of  the 
charge.  In  stating  the  contentions  of  the  de- 


fendants, told  the  Jury  that  they  contended 
that  the  law  found  them  in  possession,  and 
the  law  would  leave  them  where  it  found 
them,  and  that,  taking  this  in  connection 
with  the  charge  quoted,  it  was  calculated  tt> 
confuse  the  Jury  as  to  where  the  parties  were 
found  by  the  law  In  the  legal  sense  of  that 
expression.  The  Judge  declined  to  certify 
two  grounds  of  the  motion,  but  certified  that 
he  did  not  charge  that,  notwithstanding  there 
might  have  been  a  fraudulent  scheme  on  the 
part  of  the  parties  to  the  litigation  to  defeat 
the  collection  of  a  debt  against  the  plaintiff, 
and  the  bond  and  notes  were  given  in  pursu- 
ance of  the  scheme,  the  plaintiff  was  entitled 
to  recover,  unless  It  was  necessary  to  Invoke 
the  aid  of  the  fraud  to  make  out  bis  case. 
The  motion  was  overruled,  and  the  plaintiff 
excepted. 

Skelton  &  Swilling  and  J.  N.  Worley,  for 
plaintiff  in  error.  J.  B.  Jones  and  W.  B.  Lit- 
tle, for  defendants  in  error. 

liUMPKIN,  J.  (after  stating  the  facts  as 
above).  It  Is  to  be  regretted  that  parties 
should  bring  such  a  transaction  as  is  here 
involved  before  the  courts.  That  Sewell  was 
endeavoring  to  avoid  some  legal  liability  ap- 
pears beyond  question.  If  King  and  Norrls 
were  innocent  purchasers  for  value  and  with- 
out notice,  they  would  be  protected.  If  they 
were  participants  In  the  fraudulent  effort  of 
Sewell  to  conceal  his  property,  and  were  in 
pari  delicto  with  him,  they  would  stand  no 
better  in  such  transaction  than  he  does. 
Where  parties  are  equally  at  fault,  neither 
law  nor  equity  will  help  either  of  them  to 
enforce  a  contract  the  object  of  which  was 
to  defraud  others,  if  executory,  or  to  set  it 
aside.  If  executed.  The  rule  is  often  ex- 
pressed by  saying  that  tn  such  cases  the  law 
"will  leave  the  parties  where  it  finds  them." 
ClT.  C!ode  1895,  S  3937.  In  Bump  on  Fraudu- 
lent Conveyances  (4th  Ed.)  446,  it  is  tersely 
and  forcibly  said  that  "there  is  no  obligation 
upon  any  one  to  extricate  a  rogue  from  his 
own  toils.  On  any  other  principle  a  knave 
might  gain,  but  could  not  lose,  by  a  dis- 
honest expedient,  and  inducements  would  be 
furnished  to  unfair  dealing,  if  the  law  were 
to  r^alr  the  accidents  of  an  unsuccessful 
trick.  A  fraudulent  grantee,  therefore,  is  al- 
lowed to  retain  the  property,  not  for  any 
merit  of  his  own,  but  for  the  demerit  of  his 
confederate,  in  accordance  with  a  wise  and 
liberal  policy,  which  requires  that  the  con- 
sequence of  a  fraudulent  experiment  shall 
be  made  as  disastrous  as  possible.  The  law 
endeavors  to  environ  a  debtor  with  all  pos- 
sible imrlls,  and  make  it  appear  that  honesty 
is  the  best  policy."  Fouche  v.  Brower,  7-t 
Ga.  251,  267.  Legally  speaking  where  does 
the  law  find  the  parties  to  this  case?  It 
finds  the  plaintiff  with  the  legal  ttUe  to 
the  property  in  him,  placed  there  several 
years  before  the  transaction  with  the  defend- 
ants, and  aijparently  bay^ns  no  connectioo 
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with  the  fraud  or  the  dealing  with  tbem. 
If  the  maziin,  "Ex  dolo  malo  non  oritur 
actio"  ("From  fraud  no  cause  of  action  aria- 
es"),  or  tbe  other  lllce  maxim,  "Ex  turpi 
causa  non  oritur  actio"  ("From  a  base  trans- 
action a  cause  of  action  does  not  arise"),  be 
applied  to  this  case.  It  does  not  appear  that 
the  legal  title  in  the  plaintiff  was  tainted 
with  the  fraud  which  the  evidence  indicates 
entered  Into  the  subsequent  agreement  be- 
tween iilm  and  the  defendants.  He  did  not 
hare  to  invoke  the  unlawful  agreement  or 
transaction  in  order  to  assert  that  title. 
Tbus,  then,  so  far,  at  least,  as  this  record 
discloses,  ttie  law  found  him  with  a  legal 
title  on  which  he  could  recover  without  re- 
sort to  or  reliance  upon  any  Illegal  agree- 
ment, unless  he  were  prevented  from  recov- 
ering by  some  legal  defense. 

Under  the  doctrine  expressd  in  the  maxim, 
"Ex  turpi  causa  non  oritur  actio,"  It  has 
^xm  said  that  no  court  will  "allow  itself  to 
be  made  the  Instrument  of  enforcing  obli- 
gations alleged  to  arise  out  of  a  contract  or 
transaction  which  is  illegal."  Scott  v.  Brown, 
2  Q.  B.  Dlv.  724,  728.  Undley,  I*  J.,  said : 
"Under  the  circumstances,  the  plaintiff  must 
look  elsewhere  than  to  a  court  of  Justice  for 
aach  assistance  as  he  may  require  against  the 
persona  be  employed  to  assist  him  in  his 
fraud.  If  the  claim  to  such  assistance  Is 
based  on  bis  Illegal  contract.  Any  rights 
which  he  may  have  irrespective  of  his  Il- 
legal contract  will,  of  course,  be  recognized 
and  enforced.  But  his  illegal  contract  con- 
fers no  rights  on  him."  In  Simpson  v.  Bloss, 
7  Taunt  246  (17  Rev.  Bep.  509),  it  was  said 
that  "the  test  whether  a  demand  connected 
with  an  illegal  transaction  is  capable  of 
being  enforced  at  law  is  whether  the  plain- 
tiff requires  any  aid  from  the  illegal  trans- 
action to  establish  his  case."  In  Ingram 
V.  Mitchell,  30  Ga.  647,  it  was  said  that, 
whenever  the  plaintiff  can  make  out  his 
case  without  invoking  the  illegal  contract 
to  his  aid,  he  Is  entitled  to  recover.  And  see 
Clarke  v.  Brown,  77  Ga.  606,  4  Am.  St.  Bep. 
98;  Howell  V.  Fountain,  3  Ga.  182,  46  Am. 
Dec.  415 ;  Adams  v.  Barrett,  6  Ga.  404;  Gar- 
rison V.  Bums,  98  Ga.  762,  26  S.  E.  471.  But 
Lord  Mansfield  said :  "If,  from  the  plaintiffs 
own  statement  or  otherwise,  the  cause  of 
action  appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this 'coun- 
try, there  the  court  says  he  has  no  right  to 
be  assisted."  Holman  v.  Johnson,  Cowp.  843; 
Hoiieman  v.  Bradley  Fertilizer  Co.,  106  Ga. 
156,  32  8.  E.  83;  Tompkins  v.  Ompton,  93 
Ga.  520,  21  S.  E.  79.  The  Illegality  of  a 
contract  which  is  sought  to  be  enforced,  or 
in  respect  to  which  relief  is  prayed,  may 
appear  from  the  plaintifTs  case  or  may  be 
set  up  by  way  of  defense.  Bugg  v.  Towner, 
41  Ga.  815.  The  deed  on  which  It  was  at- 
tempted to  recover  possession  in  that  case 
was  void  under  a  statute  of  this  state. 

Where  mon^  la  paid  or  personal  ptoperty 


is  delivered  under  such  a  fraudulent  or  ilkigal 
contract,  nothing  noore  is  necessary  to  pass 
tiUe  thereto.  The  contract  Is  executed,  and 
there  can  be  no  recovery  of  such  money  or 
property  if  the  parties  are  in  pari  delicto.  In  ■ 
regard  to  real  estate,  the  mere  allowing  a 
person  to  take  possession,  or  even  placing  him 
in  possession,  does  not  conv^  title  or  operate 
as  a  complete  execution  of  a  contract  to  make 
a  titi&  A  conveyance  of  real  estate  or  of  an  in- 
terest therein  must  be  in  writing.  A  contract 
of  sale  in  parol,  with  full  payment  of  the 
purchase  money  and  delivery  of  possession, 
may  take  the  sale  without  the  provisions  of 
the  statute  of  frauds.  But,  as  already  noted, 
the  written  contract  here  was  not  between 
the  owner  and  the  person  who  took  posses- 
sion, but  between  such  person  and  a  third  par- 
ty, and  as  against  the  owner  It  was  necessary 
to  invoke  the  doctrine  of  equitable  estoppel. 

Where  did  the  law  find  the  defendants? 
They  were  in  possession,  or  one  of  them 
was  so.  But  they  have  no  tiUe,  and  pos- 
session alone  would  not  defeat  a  recovery 
under  a  superior  legal  titie.  StHnething  else 
must  be  shown.  "If  the  owner  or  a  person 
having  an  Interest  in  property  represents  an- 
other as  the  owner,  or  permits  him  to  appear 
as  such,  or  as  having  complete  authority  over 
it,  he  will  l>e  estopped  to  deny  such  ownership 
or  authority  against  persons  who,  relying  on 
his  representations  or  silence,  have  purchased 
or  acquired  an  interest  In  the  property ;  and 
generally  where  a  person  by  word  or  conduct 
voluntarily  induces  another  to  act  on  a  be- 
lief In  the  existence  of  a  certain  state  of 
facts,  he  will  be  estopped,  as  against  him,  to 
allege  a  different  state  of  facts."  Equitable 
Mortgage  Co.  v.  Butler,  105  Ga.  555,  560,  31 
S.  E.  395.  In  order  to  be  benefited  by  this 
rule,  the  purchaser  must  have  relied  on  the 
representations  or  conduct  of  the  person 
sought  to  be  estopped.  He  must  have  been 
induced  to  act  on  the  belief  in  the  existence 
of  a  state  of  facts,  by  reason  of  the  represen- 
tations or  conduct  of  the  other  party.  He 
must  have  acted  in  ignorance  that  the  state 
of  facts  on  which  he  claimed  to  rely  was  not 
the  true  state,  and  the  purchase  must  have 
been  a  bona  fide  purchase,  not  a  mere  sham  tu 
avoid  creditors,  participated  In  by  both  par- 
ties. If  the  transaction  was  merely  a  trick 
or  device  to  defeat  a  creditor  or  creditors  of 
Sewell,  and  King  and  Norris  knowingly  took 
part  in  it,  no  equity  could  arise  in  their  favor 
by  reason  of  It  The  law  declares  It  to  be 
wrong  to  seek  to  defraud  creditors;  and.  If 
parties  combine  together  to  commit  such  a 
wrong,  no  equity  will  arise  In  favor  of  either 
against  the  other,  nor  will  an  equitable  estop- 
pel arise  in  favor  of  one  of  such  parties  as 
against  the  other  from  such  a  transaction. 
Deen  v.  WIIllamB,  57  S.  B.  427. 

The  bond  for  title  was  not  made  by  Sewell, 
but  by  his  mother.  Whatever  money  was 
paid  on  the  trade  was  not  paid  to  him,  but  to 
her.    The  plaintiff  does  not  rely  upon  this 
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transaction  either  to  recoTer  the  land  or  to 
set  aside  any  contract  of  bla.  The  defendants 
have  not  title,  and  must  set  up  the  transac- 
tion, whatever  It  was,  In  support  of  their 
'Claim.  This  being  so,  If  the  thing  on  which 
they  must  rely  for  some  affirmative  right  is  in 
law  contrary  to  public  policy  and  good  mor- 
als, their  claim  must  fall.  In  cases  where 
parties  conspire  together  to  defeat  creditors 
of  one  of  them,  if  they  subsequently  fall  out 
among  themselves,  the  law  will  not  enforce 
the  contract  between  them  If  It  Is  executory, 
and  win  not  set  it  aside  If  It  is  executed. 
Whichever  party  has  to  resort  to  settli^  up 
the  Illegal  transaction.  In  order  to  establish 
or  support  an  affirmative  claim  of  right,  must 
lose.  If  the  debtor  has  made  and  delivered  a 
deed  conveying  property,  he  can  get  no  aid  to 
set  aside  such  a  deed  because  of  his  own 
fraud.  The  deed  becomes  an  executed  con- 
tract, and  places  the  title  In  his  grantee,  and 
If  the  grantee  sues  him  for  possession  of  the 
land  so  conveyed,  neither  law  nor  equity  will 
help  the  grantor  to  defeat  a  recovery  by  set- 
ting up  that  the  transaction  was  entered  Into 
(n  order  to  defraud  hl^  creditors ;  and.  on  the 
other  hand.  If  one  holds  the  legal  title  not 
•erected  by  the  fraudulent  transaction.  If 
there  was  one,  and  brings  suit  to  recover  the 
land  from  the  possession  of  another  who  has 
DO  title,  the  latter  cannot  defend  successfully 
by  setting  up  that  he  Is  without  legal  title, 
but  that  he  was  placed  in  possession  under 
a  contract  or  arrangement  to  defeat  the  cred- 
itors of  the  owner.  This  would  be  In  effect 
to  enforce  a  contract  or  agreement  which  the 
law  declares  fraudulent  and  contrary  to  pub- 
lic policy.  It  would  be  equivalent  to  setting 
aside  the  legal  title,  or  granting  specific  per- 
formance in  favor  of  the  holder  of  the  bond 
for  title,  under  a  fraudulent  agreement,  or 
of  recognizing  equities  as  growing  out  of  such 
transactions. 

We  do  not  know  what  facts  may  be  devel- 
oped on  the  trial,  whether  it  may  appear  that 
the  purchasers  were  bona  fide  and  without 
notice  of  any  wrongful  purpose  In  the  trans- 
action, or  whether  they  were  participants  In 
an  effort  to  defeat  a  creditor  or  creditors  of 
Sewell.  But  we  do  not  think  that  our  excel- 
lent brother  of  the  circuit  bench  clearly 
placed  before  the  Jury  the  doctrine  of  exe- 
cuted and  executory  contracts,  the  question 
whether  the  plaintiff  had  a  legal  title  unaf- 
fected by  the  fraud  Involved  In  the  transac- 
tion. If  there  was  any,  and.  If  there  was  such 
a  fraudulent  transaction  In  which  both  par- 
ties participated,  whether  the  defendant  Nor- 
rls  bad  title  outside  of  it,  or  must  Invoke  the 
fraudulent  transaction  to  establish  some  af- 
firmative right  or  equity  on  his  part.  See 
Parrott  v.  Baker,  82  Ga.  3G1,  0  S.  E.  1068, 
where  the  case  of  Ilarrlson  v.  Hatcher,  44  Ga. 
638,  decided  by  two  judges,  was  overruled; 
Beard  v.  White,  120  Ga.  1018,  48  S.  E.  400. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


SMALLWOOD  et  al.  r.  KIMBALL  et  aL 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

1.  EBBOB,    WBIT  or— DlSlflSSAIr-GBOUNDS  FOB. 

An  action  of  ejectment  was  brought  la  the 
name  of  four  plaintiffs.  Before  the  trial  one 
of  them  entered  a  retraxit,  upon  which  Judg- 
ment was  entered  by  the  court  in  favor  of  the 
defendant  against  such  plaintiff  and  he  was  dis- 
missed from  the  suit  The  case  proceeded  to 
trial,  which  resulted  in  a  verdict  for  the  defend- 
ant. Thereafter  a  motion  for  new  trial  was 
filed  by  the  plaintiffs,  which  heing  overruled,  a 
bill  of  exceptions  was  sued  out,  in  which  all 
four  of  the  original  plaintiffs  were  described  as 

Elaintiffs  in  error.  A  pauper  affidavit  was  filed 
y  the  three  plaintiffs  who  remained  parties  to 
the  suit.  Wlien  the  case  was  called  in  the  Su- 
preme Court,  attention  was  called  to  the  fact 
that  one  of  the  plaintiffs  In  error — that  is,  the 
one  who  had  filed  the  retraxit  In  the  court  below 
— had  filed  no  pauper  affidavit.  Connsel  for  the 
plaintiffs  in  error  then  moved  to  strike  the  name 
of  this  plaintiff  in  error  from  the  bill  of  excep- 
tions wherever  it  occured.  Held,  that  such  mo- 
tion will  be  granted,  and  the  fact  that  the  plain- 
tiff in  error  thus  stricken  has  failed  to  file  a 
pauper  affidavit  will  not  work  a  dismissal  of 
the  writ  of  error. 

2.  EviDEKCE— Official   Kecobds— A-dthenti- 

CATION. 

When  there  Is  no  clerk  of  a  court  o€  ordi- 
nary, the  judge  is  ex  officio  clerk.  A  certificate 
of  the  ordinary,  purporting  to  certify  a  copy  of 
marriage  license  appearing  of  record  in  his  of- 
fice, does  not  render  the  copy  admissible  in  evi- 
dence, unless  it  is  made  affirmatively  to  appear 
that  there  la  no  clerk  other  than  the  ordinary. 
Sellers  v.  Page,  127  Ga.  634.  56  S.  E.  1011  (3); 
Lay  V.  Sheppard,  112  Ga.  Ill,  37  S.  E.  132. 

3.  Nbw  Tbiai/—Gbound8— Reception  of  JBSt- 

IDENCB. 

A  material  Issue  in  this  case  was  whether 
a  certain  alleged  marriage  was  lawful,  and  the 
Improper  admission  of  the  marriage  license  in 
evidence  is  sufficient  cause  for  the  grant  of  a 
new  trial. 

4.  Ebbob,  Wbit  or— Review. 

There  are  a  number  of  assignments  of  er- 
ror which  are  so  indefinite  as  to  render  it  doubt- 
ful whether  under  the  rulings  of  this  court  they 
may  be  considered :  but  they,  as  well  as  all  other 
objections  to  the  judgment  refusing  to  giant  a 
new  trial,  relate  to  such  matters  na  probably  will 
not  occur  in  the  same  way  upon  another  trial, 
and  we  will  not  rule  upon  any  other  question 
than  those  dealt  with  in  the  preceding  headnotes. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Douglas  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  between  B.  N.  Smallwood  and  oth- 
ers and  C.  M.  Kimball  and  others.  From 
the  judgment,  Smallwood  and  others  bring 
error.  .  Reversed. 

J.  8.  James,  for  plaintiffs  In  error.  R.  G. 
Griggs  and  W.  A.  James,  for  defendants  In 
error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


ASHLEY  et  al.  v.  COOK  et  aL 

(Supreme  Court  of  Georgia.    Aug.  9,  190T.) 

Action— Misjoindeb—Pabtieb    DEFSirDAKT — 

NONJOINDEB. 

A  declaration  against  A.,  B^  and  C_  al- 
leging that  the  plaintiffs  own  several  parcels  ot 
land  subject   to   the  superior  right  of  Ek,   a 
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holder  of  an  oatstanding  deed  to  secnre  a  debt ; 
that  upon  default  of  payment  the  debt  'wai 
eaed  to  judgment,  and  execution  iaaned  there- 
en  ;  that  two  of  the  several  parcela  of  land  were 
exposed  to  public  sale  by  the  sheriff,  and  one 
sold  to  A.  and  the  other  to  B. ;  that  both  sales 
were  void:  that  A.  and  B.  were  both  subrogated 
to  the  rights  of  D.,  the  plaintiff  in  fi.  fa. : 
that  A.  received  a  large  amonnt  of  rents  and 
other  profits  from  the  land,  and  sold  it  to  C, 
who  took  with  notice  of  the  plaintiffs'  eqnities, 
and  afterwards  received  a  large  amount  of  rents 
and  other  profits  therefrom ;  that  B.  received  a 
large  amonnt  of  rents  and  profits  from  the  tract 
purchased  by  him ;  that  the  rents  and  profits 
received  by  A.,  B.,  and  C.,  added  to  a  certain 
sum  paid  in  cash  upon  the  execution  by  the  de- 
fendant therein  named,  overpaid  the  debt — 
and  the  prayer  being  for  an  accounting,  and  that 
the  debt  and  lien  be  decreed  satisfied,  and  the 
title  be  decreed  to  be  in  the  plaintiffs,  and  that 
the  sherifTs  deeds  be  canceled  as  clouds  upon  the 
plaintifTs   title,   held: 

(a)  The  suit  was  not  mnltlfarlons. 

fb)  In  the  absence  of  an  allegation  that  D., 
the  holder  of  the  security  deed,  had  been  fully 
paid,  D.  ia  to  b«  regarded  as  retaining,  in  com- 
mon witl^  A.,  B.,  and  C,  an  interest  in  the 
security,  and  is  a  necessary  party  to  the  ac- 
tion. 

(c)  A.  was  at  all  times  a  necessary  party,  and 
the  fact  of  his  death  and  an  omission  to  ob- 
tain administration  upon  his  estate,  after  the 
filing  of  the  suit  and  before  the  hearing  of  the 
demurrer,  did  not  dispense  with  the  necessity 
of  making  his  estate  a  party  to  the  action. 

(d)  The  sheriff  was  not  a  necessary  par^. 
(Syilabna  by  the  Court) 

Error  from  Snperlor  Court,  Laurens  Coun- 
ty;  H.  G.  Lewl8,  Judge. 

Action  by  Augustus  Ashley  and  others 
against  \7.  J.  Coolc  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Augustus  Ashley,  Lulu  Kreutz,  and  J.  M. 
Ashley  instituted  suit  against  W.  J.  Cook, 
W.  R.  Cook,  and  Daniel  Cummings,  alleging, 
in  substance,  that  In  1884  P.  A.  Ashley  ex- 
ecuted a  deed  conreying  720  acres,  more  or 
less,  of  land,  composed  of  a  number  of  sep- 
arate tracts  as  follows:  Being  parts  of 
lots  Nos.  36,  14,  15,  and  16  In  the  Second 
land  district,  and  parts  of  lots  Nos.  391,  392, 
and  393,  in  the  Twenty-Second  land  dis- 
trict— ^the  conveyance  being  made  to  Kate 
Ashley,  the  mother  of  plaintiffs,  for  life, 
with  remainder  over  to  her  children,  which 
deed  was  not  recorded  within  the  time  pre- 
scribed by  law;  that  in  1893  Kate  Ashley 
died,  leaving  the  plaintiffs  and  their  broth- 
er, J.  H.  Ashley,  as  her  only  children ;  that 
afterwards  J.  H.  Ashley  died,  leaving  the 
plaintiffs  as  his  only  heirs  at  law;  that 
after  the  execution  of  the  aforesaid  deed 
P.  A.  Ashley  on  April  13,  1885,  executed  a 
deed  to  secure  a  debt,  to'  Mary  L.  Floyd 
.Tones,  conveying  the  same  property,  the 
amount  secured  being  $800,  and  said  Jones 
taking  the  said  security  deed  In  good  faith. 
without  notice  of  the  prerious  unrecorded 
deed  to  Kate  Ashley  and  her  children;  that 
afterwards  Mary  L.  Floyd  Jones  sued  to 
judgment  the  notes  so  secured,  and  caused 
execution  to  issue  thereon  for  $800  principal, 
$214.28  interest,  $101.45  attorney's  fees,  and 
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$9.86  costs  of  court,  and  on  March  5,  1891, 
she  caused  said  execution  to  be  levied  by  the 
sheriff  upon  the  property  described  in  the 
deeds,  and  on  February  2,  1892,  the  sheriff, 
G.  M.  Howard,  exposed  for  sale  at  public 
outcry  lot  No.  14  of  the  Second  district,  con- 
taining 202%  acres,  more  or  less,  which  was 
purchased  by  W.  J.  Cook  for  $750,  which 
price  was  paid  to  the  sheriff,  whereupon  be 
executed  to  the  said  Cook  his  deed  con- 
veying the  property  so  described ;  that  said 
sale  was  void,  for  the  reason  that  Mary  L. 
Floyd  Jones  did  not  execute  and  file  and 
have  recorded  in  the  office  of  the  clerk  of 
the  superior  court,  prior  to  the  time  of  levy, 
a  deed  of  reconveyance  to  P.  A.  Ashley,  but 
W.  J.  Cook,  the  purchaser,  became  subro- 
gated to  all  the  rights  of  Mary  L.  Floyd 
Jones,  and  his  interest  acquired  by  subroga- 
tion was  superior  to  the  Interest  acquired 
by  Kate  Ashley  and  her  children  under  the 
first  deed  from  P.  A.  Ashley;  that  on  the 
same  date  of  sale  the  sheriff  also,  by  virtue 
of  the  same  execution,  sold  140  acres  of  lot 
No.  36  In  the  Second  district  to  Daniel  Cum- 
mings (the  amount  of  the  purchase  price 
not  being  alleged),  wbicb  sale  was  void  for 
the  same  reason  as  that  averred  touching 
the  sale  to  W.  J.  Cook;  that  the  sheriff 
executed  a  deed  to  Daniel  Cummings,  who 
became  subrogated  to  the  rights  of  Mary 
L.  Floyd  Jones  wlfh  respect  to  the  property 
so  purchased  by  him ;  that  Kate  Ashley,  on 
February  8,  1892,  paid  on  the  execution  the 
$360,  and  that  sum  was  credited  thereon 
(it  not  being  otherwise  alleged  what  disposi- 
tion was  made  of  this  money);  that  W.  J. 
Cook  enjoyed  the  rents,  Issues,  and  profits 
of  the  land  purchased  by  him  from  Febru- 
ary 2,  1892,  to  March  8,  1898,  of  the  yearly 
▼alue  of  $100  and  during  said  time  he  cut 
and  took  from  the  land  a  large  amount  of 
timber,  of  the  value  of  $500  or  other  large 
sum,  and  on  March  8,  1898,  he  conveyed  to 
W.  R.  Cook  the  part  of  the  land  so  pur- 
chased by  him,  but  Cook  took  the  land  with 
full  knowledge  of  petitioners'  equities  In 
the  premises,  and  entered  upon  the  land,  and 
enjoyed  the  rents,  issues,  and  profits  there- 
of, of  the  yearly  value  of  $100,  from  March 
8,  1898,  to  the  time  of  the  filing  of  the  suit, 
April  24,  1900;  that  Daniel  Cummings  baa 
enjoyed  the  rents.  Issues,  and  profits  of  the 
land  purchased  by  him,  of  the  yearly  value 
of  $100,  from  the  2d  day  of  Februany,  1892, 
to  the  date  of  the  filing  of  the  suit,  and  has 
also  taken  from  said  premises  a  large  amount 
of  timber,  of  the  value  of  $300;  and  that 
the  rents,  Issues,  and  profits  of  lot  No.  14, 
collected  by  W.  J.  Cook  and  W.  R.  Cook, 
together  with  tbe  value  of  the  timber  cut  by 
W.  J.  Cook,  and  the  rents,  issues,  and  profits 
of  said  part  of  lot  No.  36  collected  by  Dan- 
iel Cummings,  together  with  the  timber  cut 
from  lot  of  Land  36  by  him,  and  the  amount 
paid  on  the  fi.  fa.  by  the  said  Kate  Ashley, 
have  long  since  paid  off  said  executions  im 
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favor  of  Mary  L.  Floj-d  Jones,  to  whose 
rights  W.  J.  Cook  and  Daniel  Cummlngs 
are  subrogated  in  said  void  sale. 

It  will  be  observed  that  while  It  is  al- 
leged that  the  security  deed  executed  by 
P.  A.  Ashley  to  Mary  L.  Floyd  Jones  con- 
veyed the  same  premises  as  described  In 
the  deed  from  P.  A.  Ashley  to  Kate  Ashley 
and  her  children,  It  was  not  alleged  that 
any  part  of  the  lands  were  sold  at  sherifTs 
sales,  except  lot  No.  14,  containing  202^ 
acres,  more  or  less,  and  140  acres  of  lot  Mo. 
136.  Deducting  this  acreage  from  the  720 
acres  would  leave,  according  to  the  allega- 
tions, 377%  acres  vested  in  Mary  L.  Floyd 
Jones  under  the  security  deed,  concerning 
which  neither  W-  J.  Cook  nor  Daniel  Cum- 
mlngs ever  asserted  any  claim.  It  was 
prayed:  (1)  That  W.  J.  Cook,  W.  R.  Cook, 
and  Daniel  Cummlngs  be  required  to  ac- 
count for  the  rents,  Issues,  anu  profits  re- 
ceived by  them,  and  the  timber  cut  by  them 
from  said  lands,  and  if  said  amounts  have 
paid  off  said  executions,  with  Interest,  peti- 
tioners be  decreed  to  have  title  to  the  land, 
and  that  the  defendants'  deeds  be  delivered 
up  and  canceled.  (2)  That  in  the  event  It 
is  found,  on  accounting,  that  said  amounts 
have  not  paid  up  said  execution,  the  peti- 
tioners be  allowed  to  pay  the  defendants 
such  amounts  as  may  be  decreed  to  be  equi- 
tably due  them,  and  thereupon  that  petition- 
ers be  decreed  to  have  title  to  the  premises, 
and  that  the  deeds  be  delivered  up  and  can- 
celed. (3)  That  in  the  event  It  be  found,  on 
accounting,  that  said  sums  have  more  than 
paid  the  execution,  then  that  petitioners  may 
have  Judgment  against  each  of  the  defend- 
ants separately  for  the  amounts  that  may 
be  found  equitably  due  each  of  them. 

After  the  suit  was  filed  W.  J.  Cook  died, 
and  on  January  26,  1903,  his  death  was  sug- 
gested of  record.  On  the  same  day  the  court 
passed  an  order  reciting  the  suggestion  of 
record  of  the  death  of  W.  J.  Cook,  and  that 
there  was  no  administration  on  his  estate, 
and  ordering,  upon  motion  of  plaintiffs'  coun- 
sel, that  W.  J.  CoOk  be  stricken  as  a  party 
defendant  To  the  petition  as  amended  the 
defendants  demurred  upon  the.  ground, 
among  others,  that  there  is  a  nonjoinder  of 
necessary  parties,  to  wit,  Mary  L.  Floyd 
Jones  and  O.  M.  Howard,  sheriff,  and  that 
there  U  a  misjoinder  of  causes  of  action. 

John  M.  Stubby  D.  M.  Roberts,  and  Aker- 
man  &  Akerman,  for  plaintiffs  In  error. 
Hines  &  Jordan  and  T.  L.  Grlner,  for  defend- 
ants In  error. 

ATKINSON,  J.  (after  stating  the  facte  as 
above).  The  court  having  placed  the  decision 
only  upon  the  questions  of  misjoinder  of  causes 
of  action  and  nonjoinder  of  necessary  parties, 
we  will  deal  only  with  those  questions.  The 
allegations  of  the  petition  in  effect  charge 
that  Mary  L.  Floyd  Jones  by  virtue  of  the 
security  deed  acquired  a  title  to  all  the  prop- 


wty  as  security  for  the  debt  which  was  su- 
perior to  the  title  of  the  plaintiffs.  It  fol- 
lows that  the  lloi  of  the  Judgment  upon 
which  execution  issued,  which  was  admitted- 
ly valid,  was  also  superior  to  the  title  as- 
serted by  the  plaintiffs.  If  the  sale  by  the 
sheriff  to  W.  J.  Cook  and  the  sale  by  the 
sheriff  to  Daniel  Cummlngs  were  both  void,  as 
alleged,  neither  of  these  acquired  any  title 
whatever  to  the  land  which  the  sheriff  con- 
veyed to  them,  respectively.  But  it  is  al- 
leged that  each  of  them  was  subrogated  to 
the  rights  of  Mary  L.  Floyd  Jones.  See  Ash- 
ley V.  Cook,  109  Ga.  653,  35  S.  E.  89.  If 
they  were  subrogated  to  anything,  it  was  to 
the  security  which  she  held.  A  mere  security 
was  the  greatest  Interest  which  she  held  in 
the  land.  The  greatest  right  which  they  ac- 
quired under  the  equitable  right  of  subroga- 
tion was  a  right  to  participate  in  common  in 
the  control  of  the  unsatlisfied  security  for 
their  reimbursement.  If,  In  the  coarse  of 
collection  by  lawful  sale  or  otherwise,  they 
should  make  a  new  arrangement  by  which 
they  would  acquire  lawful  right  to  the  identi- 
cal property  attempted  to  be  sold  to  tbem. 
respectively,  by  the  sheriff,  that  would  be 
a  different  matter  altogether.  So  far  as  the 
allegations  go,  Mrs.  Mary  L.  Floyd  Jones  also 
has  an  Interest  In  the  security  in  common 
with  W.  J.  Cook  and  Daniel  Cummlngs,  be- 
cause It  Is  not  alleged  that  she  has  been 
fully  paid.  It  Is  alleged  that  W.  J.  Cook, 
who  did  not  have  title,  conveyed  the  land 
bought  by  him  to  W.  R.  Cook,  who  did  not 
acquire  title,  but  only  took  the  right  of  sab- 
rogatlon  theretofore  held  by  W.  J.  Cook. 
That  is  not  alleged  In  so  many  words,  but  it 
Is  necessarily  implied  from  a  fair  construc- 
tion of  the  declaration.  If  that  be  true,  W. 
R.  Cook  had  no  other  right  than,  in  common 
with  others,  to  have  the  security  deed  en- 
forced for  his  l)eneflt  to  satisfy  any  interest 
in  the  security  to  which  be  might  be  entitled 
by  force  of  the  alleged  equitable  assignment 
by  W.  J.  Cook.  It  is  thus  seen  that,  under 
the  theory  by  which  it  Is  sought  to  recover, 
all  of  the  defendante  are  obliged  to  resort 
to  the  enforcement  of  the  same  security  for 
whatever  rights  they  may  have,  and  that 
their  several  equities  must  be  satisfied  from 
a  common  security.  The  security  will  be  en- 
forced for  the  benefit  of  all,  as  their  interests 
may  appear.  Under  these  conditions,  there 
are  no  separate  and  distinct  causes  of  ac- 
tion united  In  one  suit  and  the  action  is  not 
multifarious.  See,  in  this  connection.  White 
V.  North  Georgia  Electric  Co.,  128  Ga.  689, 
68  S.  E.  33. 

From  what  has  been  said  it  Is  manifest 
that  under  the  all^atlons  Mary  L.  Floyd 
Jones  has  an  interest  in  the  security,  and  al- 
so that  the  estate  of  W.  J.  Cook  is  substan- 
tially interested.  The  security  as  a  whole 
could  not  be  decreed  satisfied,  nor  could  a 
complete  accounting  be  had,  without  making 

tliem  parties.    Their  remective^  Interests  ex- 
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tend  to  every  feature  of  the  case.  Tbe  facta 
of  the  demise  of  W.  J.  Ck>ok  and  omlasion  to 
have  administration  upon  hla  estate  between 
the  time  of  flllng  the  salt  and  the  hearing  of 
the  demurrer  do  not  render  it  the  less  neces- 
sary that  his  estate  be  made  a  party.  It  la 
sought  to  make  his  estate  account  for  rents 
and  proflta,  and  also  to  bring  about  condi- 
tions which  conid  render  It  liable  upon  a 
warranty  of  title.  Neither  of  these  things 
could  ever  be  done  without  an  opportunity  af- 
forded to  be  heard.  Neither -Mary  L.  Floyd 
Jones  nor  the  estate  of  W.  J.  Cook  was  a 
party,  and  In  the  absence  of  proper  amend- 
ments the  court  was  authorized  to  dismiss 
the  petition  upon  demurrer  raising  the  point 
that  the^  should  be  parties.  The  sheritF  Is  a 
mere  nominal  party,  without  any  real  or  ac- 
tual interest  and  the  failure  to  make  blm  a 
party  was  not  cause  for  dismissing  the  peti- 
tion. Bee,  in  this  connection,  16  Enc.  PI.  h 
Pr.  eOO,  and  citations;  Beall  t.  Blake,  16 
Ga.  119:  Smith  t.  Pate,  61  6a.  246.  The 
judgment  of  the  court  dismissing  the  case,  be- 
cause of  the  omission  to  make  Iktary  L.  Floyd 
Jones  and  the  estate  of  W.  J.  Cook  parties, 
was  authorized.  Noticing  in  the  Judgment 
now  rendered  will  operate  as  a  bar  to  another 
suit,  with  all  the  proper  parties  thereto. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


MILLEDGEVILLE  WATER  00.  et  al.  v. 

FOWLER. 
(Soprerne  Court  of  Georgia.     Aug.  16.  1907.) 

Damages — Bbeach  or  Contbaot— Evidkncx. 

This  being  an  action  to  recover  for  a  breach 
of  a  contract,  the  burden  of  proving  the  amount 
snfFered  through  the  alleged  oreach  rested  upon 
the  plaintiff ;  and,  there  being  no  evidence  what- 
ever to  show  the  amount  of  damages  suffered, 
the  verdict  for  substantial  compensatory  dam- 
ages in  favor  of  the  plaintiff  was  unauthorized, 
though  be  might  have  been  entitled  to  nominal 
damages  upon  proof  merely  of  tbe  breach. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Damages,  {  602.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  B.  O.  Lewis,  Judge. 

Action  by  S.  B.  Fowler  against  the  Mlll- 
edgevlUe  Water  Company  and  another.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Reversed. 

Fowler  broagbt  salt  against  tiie  Ifllledge- 
vllle  Water  Company  and  Hanes,  superin- 
tendent, to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  failure  and 
refusal  of  the  defendants  to  fnmlsb  water 
for  tbe  plaintltrs  residence  in  the  dty  of 
Mllledgevllle.  He  alleged,  In  substance,  that 
said  water  company  is  under  a  contract  "with 
the  mayor  and  aldermen  of  said  city,  for 
and  in  behalf  of  the  citizens  of  said  city, 
whereby  it  agrees  to  furnish  water  to  the 
residents  of  said  city  upon  terms  therein  ful- 
ly set  ont";   that  In  pursuance  of  said  con- 


tract the  defendants  had  furnished  him  with 
water  up  to  September  1,  1901,  at  which 
time  Hanes,  general  manager  of  the  defend- 
ant company,  demanded  of  him  the  payment 
of  water  rental  for  the  preceding  six  months, 
which  he  had  already  paid ;  that  he  refused 
to  pay  said  bade  rental,  but  paid  the  rental 
for  the  next  ensuing  six  months  ending 
March  1,  1905.  "Nevertheless  said  Hanes 
retained  said  money,  sent  your  petitioner  a 
receipt  purporting  to  be  for  the  half  year 
ending  September  1,  1904,  and  immediately 
cut  off  said  water  from  his  said  residence." 
As  to  the  damages  sustained  in  consequence 
of  being  deprived  of  the  water  the  plaintiff 
testified :  "I  had  no  other  supply  of  water 
besides  the  hydrant  I  did  not  have  a  well. 
I  got  my  water  from  the  neighbors,  or  some 
street  well.  •  •  •  This  certainly  neces- 
sitated additional  work.  The  hydrant  was 
so  located  that  my  wife  could  draw  all  the 
water  that  she  wanted.  *  *  *  I  used 
this  water  for  bathing,  and  it  was  very  con- 
venient •  •  •  The  water  remained  cut 
off  until  March  1,  1905."  The  defendant  de- 
nied the  material  allegations  in  the  petition, 
and  contended  that  the  plaintiff  was  in  ar- 
rears with  his  dues,  and  that  the  water  was 
cut  off  because  the  rental  was  not  paid.  The 
jury  found  In  favor  of  the  plaintiff  $150. 
The  defendants  moved  for  a  new  trial,  which 
was  denied,  and  they  excepted. 

Hines  &  Vinson,  for  plaintiffs  in  vror. 
Allen  &  Pottle,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  The  plalntlfTs  case,  as  stated  in 
his  petition  and  as  made  by  his  evidence, 
was  plainly  one  arising  from  a  breach  of  a 
contract.  The  relation  of  the  parties  to  the 
action  was  plaini.y  contractual.  The  defend- 
ant under  the  terms  of  the  contract  was  un- 
der obligation,  upon  the  payment  in  advance 
of  a  certain  sum  by  the  plaintiff,  to  furnish 
water  to  plaintiff  at  his  residence.  The 
plaintiff  contended,  and  submitted  proof  to 
show,  that  he  had  performed  his  part  of 
the  contract  by  payment  In  advance  of  the 
requisite  amount  and  that  the  defendant 
had  failed  and  refused  to  perform  his  part 
Counsel  for  the  plaintiff  in  their  brief  and 
argument  insist  that  under  the  pleadings 
and  facts  of  the  case,  a  right  of  action  as 
for  a  tort  had  been  shown.  And  while  the 
movant  does  not  except  to  any  portion  of  the 
charge,  and  the  charge  itself  is  not  in  the 
record,  the  case  must  have  been  submitted  to 
tbe  jury  on  that  theory ;  otherwise,  we  can- 
not account  for  the  verdict 

Mere  breach  of  a  contract  cannot  be  con- 
verted Into  a  tort  by  showing  that  failure 
to  perform  upon  the  part  of  the  one  com- 
mitting the  breach  had  resulted  in  great  In- 
convenience, trouble,  annoyance,  and  hard- 
ship to  the  other  party  to  the  contract.  Civ. 
Code  1896,  i  8807,  provides  that :  "A  tort  Is 
a  legal  wrong  committed  upon^tbe  person  or 
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property  Independent  of  contract  It  may 
be  either:  (1)  A  direct  invasion  of  some 
legal  right  of  the  indlyldual.  (2)  The  infrac- 
tion of  some  pnblic  duty  by  which  special 
damage  accrues  to  the  Individual.  (3)  The 
violation  of  some  private  obligation  by  which 
like  damage  accrues  to  the  individual.  In 
the  former  case,  no  special  damage  is  nec- 
essary to  entitle  the  party  to  recover.  In 
the  two  latter  cases,  such  damage  is  neces- 
sary." Section  3810,  contained  In  the  chap- 
ter on  "Torts,"  provides  that:  "Private  du- 
ties may  arise  either  from  statute,  or  flow 
from  the  relations  created  by  contract,  ex- 
press or  Implied.  The  violation  of  any  such 
specific  duty,  accompanied  with  damage, 
gives  a  right  of  action."  And  in  L.  &  N. 
Railroad  Co.  v.  Spiuks,  104  Ga.  692,  30  S. 
E.  908,  It  was  decided  that:  "In  arriving  at 
a  correct  understanding  of  the  meaning  of 
section  3807,  the  words  'Independent  of  con- 
tract' must  be  understood  as  applying  to 
each  one  of  the  three  subdivisions  embraced 
In  that  section.  Accordingly,  the  third  sub- 
dlvision  means  the  same  as  if  it  read:  'The 
violation  of  some  private  obligation,  Inde- 
pendent of  contract,  by  which  like  damage  ac- 
crues to  the  Individual.'  And  section  3810,  In 
so  far  as  It  refers  to  private  duties  flowing 
from  'relations  created  by  contract,  express 
or  implied,'  means  the  same  thing.  Every 
person  who  makes  a  contract  of  any  kind  Is, 
of  opurse,  under  a  duty  of  performing  it; 
but  it  would  never  do  to  bold  that  every 
breach  of  a  civil  contract,  though  necessarily 
In  a  sense  involving  a  breach  of  the  duty 
thereby  imposed,  would  give  rise  to  an  ac- 
tion ex  delicto."  Judge  Cooley  says,  after 
pointing  out  certain  exceptions  to  the  rule: 
"The  rule  Is  general  that,  where  contract  re- 
lations exist,  the  parties  assume  toward  each 
other  no  duties  whatever  besides  those  the 
contract  Imposes."  1  Cooley  on  Torts  (3d 
Ed.)  160.  If  one  seriously  doubts  whether 
this  is  an  action  ex  contractu,  the  doubt  will 
disappear  upon  reading  the  Splnks  Case,  su- 
pra, and  the  authorities  cited. 

There  is  an  Important  and  vital  point  of 
difference  between  the  Instant  case  and  tBat 
of  Freeman  v.  Macon  Gas  &  Water  Co.,  126 
6a.  843,  56  S.  E.  61,  7  L.  R.  A.  (N.  S.)  917. 
In  the  latter  case  it  was  held  that  the  peti- 
tion as  amended  set  forth  a  cause  of  action 
sounding  In  tort,  and  the  particular  tort 
there  alleged  was  a  willful  breach  by  the 
defendant  company  of  a  public  duty  which  it 
owed  to  the  plaintiff  as  a  consumer  of  the 
water  it  undertook  to  supply  to  the  inhab- 
itants of  the  city.  The  contract  was  merely 
alleged  by  way  of  Inducement  for  the  purpose 
of  establishing  the  nature  and  scope  of  the 
duty  and  liability  of  the  company  relatively 
to  the  general  public.  And  the  corporation 
against  which  the  suit  was  brought  was  In 
the  exercise  of  a  franchise  granted  by  the 
municipality  pursuant  to  a  statute,  which 
conferred  upon  it  the  right  to  use  the  streets 


of  the  city  on  condition  that  It  would  there- 
in lay  its  mains  and  furnish  the  municipal- 
ity and  its  inhabitants  with  a  supply  of  wa- 
ter at  a  fixed  toIL  In  the  case  at  bar  the  de- 
fendant is  not  shown  to  have  owed  the  plain- 
tiff any  duty  independent  of  the  contract  with 
blm.  So  far  as  It  appears  from  the  record, 
the  defendant  company  was  not  in  the  ex- 
ercise of  any  franchise  granted  by  the  mu- 
nicipality, nor  was  it  In  any  way  obligated 
to  serve  the  public  at  large,  nor  the  plaintiff 
as  a  member  thereof. 

The  plaintiff's  action  being  one  ex  contrac- 
tu, as  we  have  seen,  upon  proof  of  a  breach 
thereof  he  would  be  entitled  to  at  least  nom- 
inal damages;  but  in  order  to  recover  sub- 
stantial, compensatory  damages,  such  as  were 
awarded  in  the  present  case  by  the  Jury, 
there  must  be  some  evidence  of  actual  dam- 
ages, and  the  amount  thereof.  It  is  even  ad- 
mitted In  the  brief  of  counsel  that  there 
is  no  evidence  showing  that  there  were  "any 
damages  sustained  in  money,"  and,  that  being 
true,  the  plaintiff  has  failed  entirely  to  carry 
the  onus  of  proving  the  amount  of  his  dam- 
ages; a  burden  whlcj^  the  law  Imposes  up- 
on the  plaintiff  In  every  such  action  as  the 
present  one.  Clark  t.  Telegraph  Co.,  112  Ga. 
633,  37  S.  E.  870 ;  Orier  t.  Ward,  23  Ga.  145; 
Western  Union  Tel.  Co.  v.  Waxelbaum,  113 
Ga.  1017,  39  S.  E.  443,  66  L.  R.  A.  741. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


ROBINSON-HUMPHREY  CO.  T.  WILCOX 

COUNTY. 

(Supreme  Court  of  Georgia.    Aug.  13,  1907.) 

1.  Trial— DisMissAir—DiscBKTioN  or  Jddoe. 

As  a  general  rule  it  is  better  that  the  jud|e 
should  not  suggest  to  counsel  how  to  try  their- 
cases;  but,  if  the  plaintiff's  petition  alleges  such 
facts  as  to  show  that  in  law  he  is  not  in  any 
event  entitled  to  recover,  it  is  not  an  abuse  of 
dLscretion  for  the  judge  to  raise  the  questioa 
and  entertain  the  motion  to  dismiss  the  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  368.] 

2.  Counties— CoMTBA  GTS— Action  fob  Bbeach. 

There  is  no  authority  of  law  for  a  county 
to  enter  into  an  executory  contract  for  the  sale 
of  bonds  which  at  the  time  of  the  contract  the 
county  is  not  authorized  to  issue.  For  a  breach 
of  such  an  undertaking  an  action  for  damages 
will  not  lie  against  the  couuty. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  WUcox  Coun- 
ty;   J.  H.  Martin,  Judge. 

Action  by  the  Kobinson-Humphrey  Com- 
pany against  Wilcox  county.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Eldridge  Cutts,  D.  B.  Nicholson,  and  J.  H. 
Gilbert  for  plaintiff  In  error.  J.  L.  Bank- 
ston,   for  defendant  in  error. 

ATKINSON,  J.  The  plaintifTs  petition 
as  amended  alleges  that  the  plaintiff  entered 
Into  a  iwrltten  goi^t^^i^  ^itb  the  county  at 
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Wilcox   by  the  terms   whereof  the  county 
agreed  to  sell  the  plaintiff  certain  bonds  at 
their  face  value,  which  the  county  contem- 
plated issuing  for  the  purpose  of  building 
a  courthouse ;  that  as  evidence  of  good  faith 
the  plaintiff  deposited  with  the  treasurer  of 
the  county  a  certified  check  for  $1,000;  that 
It  was  contemplated  by  the  parties  that  an 
election  should  be  held,  under  authority  of  | 
the    state    Constitution    (Civ.    Code    1895,    ( 
5S93),   to   determine   whether   bonds    should  { 
issue;    that  the  contract  was  to  be  binding  ; 
only  In  the  event  there  were  a  sufficient  num-  . 
ber   of  votes  cast  for  bonds  to  authorize  , 
the  issue.    It  was  further  contemplated  that  j 
after  the  election  the  county  should  cause  i 
the  bonds  to  be  validated  according  to  the 
statute  (Van  Epps'  Code  Supp.  S  6074),  and 
final  delivery  to  be  made  for  the  agreed  price, 
to  be  paid  In  cash;    the  purchaser  furnish- 
ing at  his  own  expense  the  bonds  in  blank, 
properly  lithographed.    An  election  was  call- 
ed, but  before  the  day  of  the  election  there  was 
a   special   meeting  of  the  commissioners  of 
roads  and  revenues  of  Wilcox  coimty,  called 
at  the  request  of  the  plaintiff,  which  was  at- 
tended by  a  representative  of  the  plaintiff. 
At  that  meeting  the  commissioners  detennln-  i 
ed  not  to  comply  with  the  written  contract,  j 
and  BO  notified  the  plaintiff.    It  was  further  I 
alleged  that  afterwards  the  election  was  held,  i 
and  that  a  sufficient  number  of  votes  In  favor  j 
of  the  Issue  of -bonds  was  cast  at  such  elec-  j 
tlon  to  authorize  the  commissioners  to  Issue 
the  bonds;  that  the  plaintiff  tendered  the 
price  which  he  agreed  to  pay  for  the  bonds, 
and  that  the  same  was  de<;Iined ;  that  after- 
wards the  county  sold  the  bonds  to  another 
person  at  the  same  price  at  which  the  plain- 
tiff had  agreed  to  buy ;  that  the  bonds  were 
worth  to  the  plaintiff,  on  open  market,.$6,000 
more  than  the  price  at  which   the  county 
bad  contracted  to  sell;  and  that  by  reason  of 
the  failure  to  obtain  the  bonds  the  plaintiff 
bad  been  damaged  in  the  sum  of  |5,000.    The 
prayer   was   for   a   judgment   for   damages.  I 
There  were  also  n  negations  to  the  effect  that  ! 
before  the  execution  of  the  contract  the  conn-  I 
ty  authorities  had  levied  a  special  tax  suffl-  ' 
dent  to  pay  for  the  courthouse,  which  was  ; 
to  be  effective  only  In  the  event  there  was  ; 
not  sufficient  votes  cast  at  the  contemplated  i 
bond  election  to  authorize  the  issue  of  bonds.  ! 
The  court  ruled  that  the  contract  made  be-  | 
tween  the  county  and  the  plaintiff  was  void,  i 
and  that  the  county  Incurred  no  liability  to 
the  plaintiff  for  a  breach  thereof.     Excep- 
tion was  taken  to  that  ruling  and  the  ques- 
tion l8  here  fOr  review. 

2.  A  county  cannot  Incur  a  liability  by  a 
contract,  unless  it  has  statutory  authority 
therefor.  The  authority  may  be  express  or 
implied — express,  where  the  statute  by  ex- 
press terms  authorizes  the  contract ;  Implied, 
where  the  statute  makes  no  express  refer- 
ence to  the  contract,  but  authorizes  cer- 
tain things  to  be  done,  or  raises  ^taln  dut- 
ies, in  the  performance  of  which  It  la  neces- 


sary to  make  a  contract  There  Is  no  statu- 
tory authority,  either  express  or  implied,  for 
the  making  of  the  contract  Involved  In  this 
case.  The  contract  Is  executory  for  the  sale 
of  the  bonds,  which  at  the  time  were  neither 
Issued  nor  authorized  to  be  issued.  No  elec- 
tion had  been  held  under  the  provisions  of  Pol. 
Code,  S8  377-381.  Nor  had  the  bonds  been 
validated  under  the  provisions  of  Van  Epps' 
Code  Supp.  t  6074.  Under  those  conditions, 
the  contemplated  bonds  were  not  authorized 
to  be  sold  It  could  not  from  any  standpoint 
be  said  that  the  commissioners  at  that  time 
were  under  duty  or  necessity  of  making  such 
a  contract  If  the  commissioners  were  with- 
out authority  to  contract  in  the  manner  In- 
dicated, it  follows  that  their  effort  was 
futile,  and  no  liability  in  damages  against 
the  county  would  arise  by  reason  of  a  fail- 
ure to  perform.  Nor  does  It  affect  the  case 
that  the  commissioners  had  levied  a  tax  (to 
be  collected  under  certain  conditions)  for 
the  purpose  of  raising  funds  to  construct  a 
courthouse.  There  was  no  relation  between 
the  contract  in  question  and  the  tax  levy. 
The  tax  levy  could  not  raise  a  duty  or  neces- 
sity to  sell  the  bonds.  The  tax  levy  may 
have  been  important  if  the  contract  bad  been 
for  the  building  of  the  courthouse,  but  not 
80  where  the  contract  Is  for  the  sale  of  bonds. 
Judgmoit  affirmed.  All  the  Justices  con- 
cur. 


DYKES  et  al.  v.  JONES  et  al. 
(Supreme  Ck>nrt  of  Georgia.    Aug.  12,  1007.) 

Paetitioh—Saij>— Petition  to   Srr  Asidb— 

Pbocess— Appeabanok. 

The  application  to  set  aside  the  partition 
sale  contained  allegations  sufficient  to  render  It 
an  eqaitable  petition,  good  as  against  a  general 
demurrer,  to  set  aside  the  sale  tor  fraud  on  the 
part  of  those  conducting  tlie  sale  and  the  bidden 
who  became  purcbaserB  thereat.  •  That  the  peti- 
tion contained  no  prayer  for  process,  and  that 
no  process  was  attached  thereto,  were  defects 
which  might  have  worked  dismissal  upon  prop- 
er motion :  but,  no  motion  to  dismiss  upon  those 
grounds  having  been  made,  these  defects  were 
cnred  by  the  defendant's  appearing  and  plead- 
ing. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38.  Partition,  H  365,  367 ;  vol.  89,  Pleading, 
S   1355.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Pulaski  Coun- 
ty:  J.  H.  Martin,  Judge. 

Action  by  W.  H.  Jones  and  O.  H.  Jones 
against  Dollie  Dykes  and  others  to  parti- 
tion certain  real  estate.  After  partition  and 
sale,  defendants  filed  objections,  and  prayed 
that  the  same  be  set  aside.  From  an  order 
sustaining  a  demurrer  to  the  petition.  Dykes 
and  another  bring  error.    Reversed. 

W.  H.  Jones  and  O.  H.  Jones  filed  their 
application  for  partition  of  certain  lands  in 
Pulaski  county.  The  petition  alleges  that 
because  of  Improvements  on  the  land  a  just 
and  equitable  division  by  metes  and  bounds 
is  Impracticable,  and  prays  for  the  sale  of 
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the  lands.  The  plaintiffs  In  error,  Dykes  and 
MulHa,  were  minors  Interested  In  the  lands, 
and  the  court  appointed  a  guardian  ad  litem 
CO  represent  them,  who  accepted  the  appoint- 
ment and  filed  a  written  consent  that  the 
lands  be  sold  as  prayed  for  In  the  petition. 
Before  passing  the  order  for  sale,  the  court 
heard  proof  that  all  the  parties  at  interest 
had  been  duly  notified  of  the  application  for 
partition;  and,  as  no  objections  were  made, 
the  sale  was  ordered,  and  three  commission- 
ers were  appointed  to  conduct  it  The  land 
was  sold  by  said  commissioners  at  public 
sale,  and  purchased  by  W.  H.  Jones  and  O. 
H.  Jones.  After  the  sale  had  been  made, 
Dykes  and  Mullls,  by  their  next  friends, 
filed  certain  "objections"  to  the  sale  and  to 
the  partition  proceedings,  and  prayed  that 
the  sale  be  set  aside  and  declared  null  and 
void,  and  that  the  order  for  such  sale  be 
set  aside  and  revoked.  There  was  no  prayer 
for  process,  and  no  process  was  served  upon 
the  opposite  parties;  but  at  the  bearing 
W.  H.  Jones  and  O.  H.  Jones,  the  guardian 
ad  litem,  and  the  commissioners  who  con- 
ducted said  sale  appeared  and  demurred 
generally  to  the  "objections."  The  court  sus- 
tained the  demurrer  and  refused  to  hear  evi- 
dence in  support  of  the  objections  urged  by 
Dykes  and  Mullls.  To  this  ruling  they  ex- 
cepted. 

W.  L.  &  Warren  Orice,  for  plaintiffs  In  er- 
ror. J.  B.  Mitchell  and  Fort  &  Orice,  for  de- 
fendants in  error. 

BECK,  J.  (after  stating  the  facts  as  above) 
1.  The  application  to  set  aside  the  sale  made 
under  the  order  of  the  Judge  upon  the  parti- 
tion proceedings  Is  certainly  open  to  the 
criticism,  made  upon  It  by  counsel  for  the 
defendants  in  error,  that  it  is  "unusual  in 
form."  It  is  divided  into  24  paragraphs, 
and  these  paragraphs  are  by  the  pleader 
characterized  as  "objections  to  certain  parti- 
tion proceedings."  It  is  unnecessary  to  dis- 
cuss these  objections  in  detail.  It  appears 
upon  a  reading  of  them  that  the  objections 
embraced  in  paragraphs  Nos.  1-16  are  either 
entirely  Immaterial,  or  that  they  seek  to 
attack  the  order  or  Judgment  of  the  court 
ordering  the  sale  for  defects  and  irregular- 
ities in  the  proceedings  which  were  amend- 
able and  cured  by  the  Judgment,  and  which 
cannot  be  urged  after  Judgment  by  parties 
who  had  been  served  with  due  and  legal 
notice  before  the  filing  of  the  application  for 
partition,  but  that  portions  of  the  objections 
embraced  in  the  paragraphs  not  referred  to 
above  contain  allegations  sufficient  in  sub- 
stance to  render  it  an  equitable  petition, 
ancillary  to  the  motion  to  set  aside  the  sale 
of  the  lands  referred  to,  and  therefore  we 
feel  authorized  to  refer  to  and  treat  these 
"objections,"  considered  in  their  entirety  as 
an  equitable  petition  brought  for  the  purpose 
of  having  said  sale  set  aside.  This  conclu- 
sion is  clearly  justified  by  a  brief  statement 


of  the  substance  of  the  petition  aa  contained 
in  paragraphs  17,  22,  23,  and  24,  wherein 
it  is  alleged,  in  substance,  that  no  effort  was 
made  by  those  in  charge  of  the  sale  to  get 
the  highest  price  for  the  land,  but  everything 
was  done  to  enable  the  petitioners  In  the 
partition  proceedings  to  purchase  it  below 
its  value;  that  the  purchasers  of  the  land, 
who  were  also  the  petitioners  in  the  parti- 
tion proceedings,  went  to  prospective  pur- 
chasers before  the  sale  and  requested  them 
not  to  bid  for  the  land,  telling  them  that 
the  heirs  had  agreed  to  buy  it,  and  wanted 
to  get  it  as  cheaply  as  they  could;  and  that 
by  reason  of  "these  false  and  fraudulent 
statements  purchasers  were  deterred  from 
bidding,  and  the  land  was  sold  *  *  *  for 
fl,660,  when  it  was  worth  at  least  $2,500, 
and  would  have  brought  that  sum  if  com- 
petition had  been  fair,  and  no  effort  had 
been  made  to  stifle  the  bidding." 

Whether  the  allegations  of  fraud  on  the 
part  of  the  defendants  In  error,  and  of  their 
acts  and  doings,  which  are  alleged  to  have 
been  a  fraud  upon  the  rights  of  the  plaintiffs 
in  error,  are  sufficiently  definite  and  clear  to 
have  withstood  an  attack  by  special  demur- 
rer. It  is  unnecessary  for  us  to  dedde,  inas- 
much as  no  such  attack  was  made.  If  this 
criticism,  "Nor  do  the  allegations  of  para- 
graph 23  clearly  and  distinctly  allege  fraud," 
was  Intended  as  a  special  demurrer,  it  is 
itself  too  indefinite  and  general  to  be  avail- 
able for  the  purpose  intended.  The  demurrer 
to  so  much  of  these  objections  as  constitute 
an  ancillary  equitable  petition  being  general, 
it  is  only  necessary  for  us  to  decide  whether 
or  not  that  petition'  contains  "good  matter 
for  equity  to  deal  with."  If  it  does,  then 
it  follows  that  this  general  demurrer  should 
have  been  overruled,  and  the  petition  retain- 
ed, and  the  petitioners  given  an  opportunity 
to  sustain  their  allegations  by  evidence.  If 
they  can  produce  it  It  was  said  in  the  case 
of  Bemdon  v.  Gibson,  38  S.  C.  357,  17  S.  B. 
145,  20  L.  R.  A.  545,  37  Am.  St  Rep.  765. 
that  "the  prevention  of  bidding  at  a  master's 
sale  on  foreclosure,  by  the  mortgagor's  an- 
nouncement of  an  intention  to  bid  for  her- 
self, and  of  the  fact  that  she  was  a  widow 
dependent  upon  the  land  for  support,  will 
require  the  sale  to  be  set  aside,  although 
there  was  -  no  misrepresentation  or  conceal- 
ment of  facts."  And  in  the  note  to  the  above 
case  in  20  L.  R.  A.  545,  it  is  said:  "The  gen- 
eral principle  of  law  applied  to  all  sales  at 
auction  is  that  any  act  of  the  auctioneer,  or 
of  the  party  selling,  or  of  third  parties,  as 
purchasers,  which  prevents  a  fair,  free,  and 
open  sale,  or  which  diminishes  competition, 
and  stifles  or  chilis  the  sale,  is  contrary  to 
public  policy,  and  renders  the  sale  null  and 
void."  See,  also,  17  Am.  Eng.  Enc.  Law 
(2d  Ed.)  980;  Van  Dyke  v.  Martin,  53  Ga. 
221;  Barnes  v.  Mays,  88  Ga.  696,  16  S.  BL 
67.  As  was  said  by  the  Supreme  Conrt  of 
Missouri,  in  a  case  where  1£  was  decided  that 
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a  partition  Bale  should  be  set  aside  because 
of  Improper  acts  and  practices  upon  the  part 
of  the  purchasers:  "It  Is  of  importance  that 
these  sales  In  partition  should  be  preserved 
free  from  all  Influences  which  may  depreciate 
the  value  of  the  land  sold.  Such  sales  rare- 
ly take  place  but  where  infants  are  interest- 
ed and  they  are  too  frequently  prompted  by 
a  desire  to  obtain  their  Inheritance,  and 
that,  too,  at  a  sacrifice.  Under  such  circum- 
stances, courts  cannot  be  too  vigilant  In 
guarding  every  avenue  to  Improper  practices 
in  conducting  them."  Wooten  v.  Hinkle,  20 
Mo.  290.  This  is  wholesome  doctrine;  and 
we  hold  in  the  present  case  that  the  equitable 
petition,  which  charges  that  the  purchasers 
of  the  land  "went  to  prospective  purchasers 
before  the  sale  and  requested  them  not  to 
bid  for  the  land,"  and,  by  falsely  and  fraud- 
ulently representing  that  "the  belrs  had 
agreed  to  bny  It,  and  wanted  to  get  it  as 
cheaply  as  they  could,  deterred  such  prospec- 
tive purchasers  from  bidding  at  the  sale," 
and  thereby  caused  the  land  to  bring  less 
than  its  real  value,  and  less  than  It  would 
have  brought  "If  no  effort  had  been  made  to 
stifle  the  bidding,"  waB  good  as  against  a 
general  demurrer,  and  that  the  petitioners 
should  have  been  allowed  to  submit  evidence 
in  support  of  their  contentiona. 

2.  As  tbiB  petition  originally  stood,  there 
appears  one  fatal  defect,  which  would  have 
prevented  the  court  from  entertaining  It  as 
an  equitable  petition  brought  for  the  puripose 
stated;  and  that  Is,  there  was  no  process  nor 
prayer  for  process.  But  this  defect  was 
cured  by  the  action  of  the  defendants  in  er- 
ror themselves,  by  appearing  and  pleading; 
for,  upon  the  call  of  the  case  for  the  purpose 
of  disposing  of  the  objections,  they  appeared 
and  demurred  generally  thereto.  "Demurring 
generally  to  the  plaintiff's  petition  Is  plead- 
tag  to  the  merits.  »  •  •  The  omission  of 
a  prayer  for  process  is  amendable,  and  is 
waived  by  appearance  and  pleading."  Lyons 
V.  Planters'  Loan  &  Savings  Banlc,  86  Ga. 
485,  12  a  E.  882,  12  L  R.  A.  155.  "The  ab- 
sence  of  process  is  immaterial,  where  the  de- 
fendants bave  appeared  and  demurred  gen- 
erally to  the  merits  of  the  petition."  Savan- 
nah Ry.  Co.  V.  Atkinson,  84  Ga.  780,  21  S. 
B.  1010. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


CENTRAL  OP  GEORGIA  RT.  CO.  v 
NORTH. 

(Supreme  Court  of  Georgia.     Aug.  16,  1907.) 

1.  Railroads  — AcciDKHT  at  Cbobsino  —  In- 

BTBUcnONS. 

Upon  a  careful  consideration  of  the  charge 
of  the  court  and  the  several  requests  to  charge 
which  were  refused,  we  do  not  thinlc  there  was 
any  error  in  refusing  to  grant  a  new  trinl  upon 
the  exceptions  thereto  urged  in  the  motion  for 
new  trial. 

[Ed.  l^ote.— For  cases  in  point,  see  Cent  Dig. 
voL  41,  Railroads,  8  1121.1 


2.  Save— EviDERcx. 

The  verdict  was  supported  br  the  evidence, 
and  no  reason  appears  for  interfering  with  tlie 
discretion  of  the  trial  court  in  refusing  to  grant 
a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1138.] 

Fish,  C.  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Henry  County; 
B.  J.  Reagan,  Judge. 

Action  by  H.  G.  North  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

J.  F.  Wail  and  Hall  &  Cleveland,  for  plain- 
tiff in  error.  Arnold  &  Arnold,  for  defendant 
in  error. 

ATKINSON,  J.  The  main  inquiry  is  upon 
the  general  grounds.  The  homicide  of  the 
plaintiff's  husband,  committed  about  1  o'clock 
in  the  afternoon  by  the  servants  of  the  de- 
fendant in  the  operation  of  its  locomotives, 
cars,  and  other  machinery,  was  proved  by  a 
witness  who  was  walking  along  Church 
street  going  in  the  direction  of  the  crossing 
upon  which  the  deceased  was  killed,  and  who 
was  about  126  feet  from  the  place  of  the 
catastrophe,  but  did  not  see  the  plaintiff's 
husband  until  be  was  struck,  and  knocked 
about  90  or  40  feet  up  into  the  railroad  cut, 
while  the  train  was  running  at  a  high  rate 
of  speed.  The  plaintiff  then  proved  her  re- 
lation to  deceased,  and  bis  physical  condi- 
tion and  earning  capacity,  and  rested.  This 
made  a  prima  facie  case.  It  was  attempted 
to  overcome  the  prima  facie  case,  and  defeat 
a  recovery  altogether,  by  proving  that  the 
injury  was  the  result  of  the  negligence  of 
the  plaintiff's  husband.-  Civ.  Code  1895,  { 
2322.  The  defendant's  evidence  was  focused 
upon  this  contention.  In  order  to  sustain 
this  defense  the  burden  of  proof  was  upon 
the  defendant  to  make  It  affirmatively  appear 
that  the  Injury  was  the  result  of  the  neg- 
ligence of  the  plaintiff's  husband.  The  Jury 
found  against  the  defendant;  and  if  it  ap- 
pears that  there  was  any  plausible  theory, 
arising  either  out  of  a  conflict  of  evidence  or 
an  insufficiency  of  evidence  offered  in  sup- 
port of  the  plea,  upon  which  the  verdict 
could  have  been  rendered.  It  is  oar  duty  to 
decline  to  interfere  with  the  discretion  of 
the  court  below  in  refusing  to  grant  a  new 
trial. 

The  witness  Lyons  testified,  without  con- 
tradiction, that  when  the  train  was  "away  up 
the  road,"  in  his  opinion  about  IV^  miles 
away,  and  when  he  and  the  plaintUrB  hus- 
band were  about  150  yards  away  from  the 
crossing,  he  beard  the  whistle  of  the  engine 
and  asked  plaintiffs  husband  what  train  it 
was,  and  was  Informed  that  It  was  tbe  "fast 
train";  the  plaintiff's  husband  saying  tbat  be 
bad  been  Informed,  earlier  during  the  day, 
tbat  It  was  an  hour  or  two  late.  Lyons  tes- 
tified, further,  that  as  they  walked  on  he 
heard  a  repetition  of  whlstl^Jrom  the  en- 
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glne  and  noise  of  the  train,  and  finally  came 
In  full  view  of  the  train  as  he  started  to 
leave  the  awning,  and  was  In  full  view  of  the 
train  when  he  stopped  in  the  street  half  way 
between  the  sidewalk  and  the  crossing;  that 
be  then  called  Dr.  North's  attention  to  the 
approaching  train,  touched  him,  and  said, 
"Doc,  let  us  stop  here  until  the  train  passes"; 
that  "he  paused  a  little  bit,  and  walked  on 
off,"  without  making  any  answer  to  Lyons,  or 
indicating  In  any  other  way  that  he  did  or  did 
not  bear  the  warnings  or  see  the  train.  After 
reaching  the  spur  track  on  the  north  side  of 
the  crossing,  Lyons  said  North  Jumped  over 
a  little  mudhole  between  the  rails  and  then 
started  in  a  run  diagonally  across  the  tracks, 
and  kept  running  jintll  he  was  struck.  After 
he  commenced  to  run,  Lyons  commenced  to 
call  to  him,  loud  enough,  he  thought,  to  be 
heard;  but  North  paid  no  attention  to  him. 
While  Lyons  may  have  heard  and  seen  the 
train,  and  may  have  addressed  Dr.  North  in 
the  manner  Indicated,  it  does  not  affirmative- 
ly appear  that  North  either  saw  or  heard  the 
train,  or  heard  the  suggestion  of  Lyons  to 
stop  and  let  the  train  pass.  The  circum- 
stances were  such  that  the  Jury  could  have 
found  that  he  did  bear  and  see,  but  not  such 
as  to  demand  such  finding.  It  will  not  be 
presumed  that  North  was  negligent  The 
presumptions  are  the  other  way.  His  con- 
duct upon  leaving  Lyons  in  the  street  was 
consistent  with  either  having  seen  the  train 
or  beard  the  warning,  or  with  not  having 
seen  or  heard.  Whether  he  did,  or  not,  was 
for  the  Jury,  and  It  is  sufflcient  to  support 
the  finding  of  the  Jury  upon  that  point  that 
one  view  of  the  evidence  was  consistent  with 
the  finding.  Lyons  and  North  were  followed 
along  the  street  by  Douiiehue,  who  was  about 
CO  yards  behind  them,  and,  according  to  the 
maps  Introduced  In  evidence,  had  about  as 
good  opportunity  to  see  and  hear  the  train 
as  Lyons  and  North  had.  Tet  he  testifies 
that  be  did  not  see  or  bear  the  train,  or  know 
it  was  coming,  until  it  ran  opposite  him. 
Donnebue  says  there  was  a  hard  rain  and 
wind  blovrlng  from  the  northeast,  the  direc- 
tion from  which  the  train  was  coming,  and 
that  North  held  his  umbrella  In  such  position 
as  would  have  obstructed  the  view  of  the 
train.  Donnebue  also  says  that  there  were 
certain  freight  cars  on  the  Intermediate 
switch  track,  which  for  a  part  of  the  time 
would  have  obstructed  the  view.  All  of  this 
was  consistent  with  North's  failure  to  see 
or  hear  the  train.  Lyons  says  that  North  ap- 
proached the  spur  track  In  a  walk,  and  im- 
mediately after  Jumping  the  mudliole  between 
the  rails  of  the  spur  tr&ck  started  In  a  run 
In  a  diagonal  direction  from  the  northeast  to 
the  southwest  corner  of  the  crossing,  the 
point  where  he  was  killed.  This  course 
would  have  placed  his  back  partly  to  the  ap- 
proaching train,  and  would  have  carried  him 
in  a  straight  line  to  the  post  oHice,  right  near 
the  crossing.  Lyons  does  not  say  that  North 
saw  the  train  when  he  started  to  run,  or  that 


be  looked  In  the  direction  of  the  train.  It 
may  be  that  he  was  running  to  the  post  office 
for  shelter  from  the  rain,  and  unaw^are  of 
the  rapid  approach  of  the  train,  or  it  may  be 
that  be  was  aware  of  the  approach  of  the 
train  and  was  running  to  get  over  before  it 
reached  the  crossing.  These  were  questions 
for  the  Jury.  If  he  was  struck  upon  the 
crossing,  where  he  had  a  right  to  be,  with- 
out knowledge  of  immediate  danger  from  the 
train,  the  case  would  not  be  at  all  extraor- 
dinary, and  there  would  be  ample  precedent 
for  a  recovery.  G.  C.  &  N.  Ry.  Co.  v.  Ma- 
thews, 116  Ga.  424,  42  a  E.  771. 

Under  the  peculiar  surroundings  of  this 
case,  the  manner  in  which  deceased  went  up- 
on the  crossing,  and  the  speed  of  the  train 
and  Its  distance  from  the  crossing  at  the  time 
it  is  claimed  that  North  left  Lyons  on  the 
street  and  started  towards  the  crossing,  all 
are  very  Important  matters.  Yet  the  defend- 
ant's witnesses  are  not  entirely  in  harmony 
with  respect  to  them.  Sullivan,  the  telegraph 
operator,  who  was  in  bis  office,  150  or  200 
yards  distant  from  the  crossing,  testified 
substantially  that  he  saw  the  two  men  to- 
gether leave  the  awning  and  move  towards 
the  crossing.  As  tbe  train  came  in  sight  they 
moved  up  closer  to  the  crossing  and  stopped. 
As  the  train  came  still  closer  one  of  tbe  men 
moved  out  and  stopped  again.  He  bad  an 
umbrella  over  him.  He  moved  off  further 
from  the  other  man  and  looked  towards  the 
train,  and  as  the  train  got  very  close  to  him 
he  threw  bis  umbrella  over  him  and  started 
on  the  track  as  fast  as  he  conid  go,  In  a  run. 
Donnebue,  a  witness  for  the  plaintiff,  who 
had  followed  North  and  Lyons  up  tbe  street, 
testified  that  he  saw  North  as  he  went 
towards  the  crossing,  and  that  he  was  hold- 
ing his  umbrella  down  to  avoid  the  wind  and 
rain,  and  that  he  was  Just  going  In  a  "com- 
mon walk."  He  did  not  see  him  stop  or  run 
at  all.  Lyons,  the  witness  for  the  defendant, 
testified  that  they  walked  right  out  from  the 
awning,  and  that  he  (Lyons)  stopped,  but 
that  North  "paused  a  little  bit"  and  walked 
on  without  stopping,  and  that  when  he  Jump- 
ed the  hole  on  the  spur  track  he  commenced 
to  run  and  kept  running.  Lyons  also  testi- 
fied: "When  Dr.  North  left  me  on  the  final 
move,  he  did  not  stop  until  he  got  bit"  An- 
other witness  for  the  defendant,  Mr.  Wells, 
testified  that  he  saw  the  men  from  his  front 
window  at  a  distance,  and  said:  "They  cross- 
ed the  walk  and  came  to  tbe  middle  of  the 
street,  and  then  Dr.  North  made  a  dash  like 
he  was  going  to  run  across  ahead  of  the 
train."  He  does  not  seem  to  agree  with  Lyons 
that  Nortb  walked  to  tbe  spur  track  before 
commencing  to  run.  Emerson,  tbe  engineer 
of  the  train,  testified  that  he  saw  the  two  men 
before  they  separated.  He  says  that  when  he 
first  saw  them  they  were  within  40  feet  of 
the  track,  and  that  he  was  70  yards  from  the 
crossing.  He  says,  further,  that  they  were 
walking  along  leisurely,  like  they  were  going 
to  walk  a  reasonable  distance,  and  stopped 
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within  30  feet  of  the  track.  "Mr.  Lyons 
stopped  pinmb  stlH,  and  Dr.  North  hesitated 
lust  a  second,  and  stepped  ont  4  or  5  feet 
ahead  of  him,  ducked  bis  head  down,  drew 
his  umbrella  over  between  him  and  the  en- 
gine, and  started  to  run  over."  Lyons,  though 
looking  at  North,  did  not  remember  seeing 
the  umbrella  used  as  Emerson  relates,  and 
places  the  train,  at  the  time  North  left  him  in 
the  street,  at  the  old  switch,  about  600  or  700 
yards  from  the  crossing,  which  is  quite  dif- 
ferent from  the  70  yards,  as  related  by  the 
engineer.  The  engineer  seems  to  differ  with 
Donnehue,  also,  as  to  what  was  done  with  the 
umbrella  and  the  manner  in  which  North  ap- 
proached the  crossing.  If  Donnehue  was  cor- 
rect about  the  presence  of  the  freight  cars  on 
the  side  track,  it  is  altogether  probable  that 
the  engineer  did  not  have  as  good  a  view 
of  North  and  Lyons  while  walking  together, 
or  of  North  after  leaving  I^ons,  as  he 
thought.  Upon  the  whole,  the  evidence  of- 
fered by  the  defendant  was  not  so  uncontra- 
dicted and  convincing  as  to  demand  a  finding 
that  the  plaintiff's  husband  knew  of  his  dan- 
ger at  the  time  he  went  upon  the  track  of 
the  defendant  If  the  train  was  600  or  700 
yards  oft,  as  Lyons  testified,  and  North  went 
In  a  run  from  the  spur  track,  and  could  not 
cross  the  main  line,  about  33  feet  distant,  be- 
fore being  struck  by  the  approaching  train,  the 
speed  must  have  been  so  great  as  to  render 
It  very  questionable  whether  North  could 
have  saved  himself  after  discovering,  or  after 
opportunity  to  discover,  the  existence  of  the 
.defendant's  negligence.  While  the  train  was 
more  than  400  yards  from  the  crossing,  a 
recovery  would  not  necessarily  be  defeated 
because  the  Injured  person  did  not  anticipate 
that  the  defendant's  servants  would  disobey 
the  blow  post  law.  Corner  t.  Barfield,  102 
6a.  485,  31  S.  B.  89. 

Under  the  facts  of  this  case,  we  think  It  is 
controlled  by  the  reasoning  In  Williams  v. 
Southern  Ry.  Co.,  126  Oa.  710.  65  8.  E.  94& 

In  W.  &  A.  R.  Co.  V.  York,  128  Ga.  ,  58 

S.  E.  183,  there  was  a  conflict  of  evidence  as 
to  whether  the  deceased  knew  of  the  near 
approach  of  the  train,  although,  had  he  taken 
precaution  to  look,  he  could  have  seen  the 
train  250  yards  away  and  before  walking  on 
the  track.  As  to  whether,  after  the  negli- 
gence of  the  defendant  came  into  existence 
and  was  discoverable  by  the  exercise  of  ordi- 
nary care,  York  by  the  exercise  of  ordinary 
care  could  have  avoided  the  injury  to  himself, 
was  the  controlling  question  in  the  case. 
The  Jnry  having  found  in  favor  of  the  plain- 
tiff, and  the  verdict  having  met  the  approval 
of  the  presiding  Judge,  this  court  declines  to 
Interfere  with  the  discretion  of  the  trial  court 
In  refusing  to  grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  who  dissents. 

FISH,  C.  J.  (dissenting).  The  positive  and 
uncontradicted  evidence,  as  set  out  in  the 
record,  to  my  mind  conclusively  shows  that 


plaintiff's  husband,  miscalculating  the  time 
in  which  be  could  safely  cross  the  railway 
company's  track,  ran  on  the  same  at  a  public 
crossing.  Immediately  in  front  of  a  locomo- 
tive which  he  knew  was  rapidly  approaching 
the  crossing,  and  was  struck  by  the  locomo- 
tive and  killed.  His  death  was,  therefore, 
directly  attributable  to  his  own  negligence, 
and  a  verdict  for  the  defendant  was  demand- 
ed, notwithstanding  its  negligence  in  violat- 
ing the  statute  (Civ.  Code  1895,  {  2222)  and 
a  town  ordinance  regulating  the  speed  ot 
trains  where  the  homicide  occurred.  See 
Hopkins'  Pers,  InJ.  |  77 ;  Central  R.  v.  Smith, 
78  Ga.  694,  8  S.  E.  397;  Southern  Railway 
Co.  V.  Blake,  101  Ga.  217,  29  S.  E.  288 ;  Blake 
T.  Southern  Railway  Co.  108  Oa.  764,  33  S.  E. 
896;  Hopkins  v.  Southern  Ry.  Co.,  110  Ga. 
85,  35  S.  E.  307;  Georgia  R.  Oo.  v.  Sawyer, 
112  Ga.  346,  37  S.  E.  380;  Id.,  123  Ga.  251, 
51  S.  E.  321 ;  Atlanta  Ry.  Co.  v.  Owens,  119 
Oa.  833,  47  S.  E.  213 ;  Thomas  v.  Central  Ry. 
Co.,  121  Oa.  38,  48  S.  E.  683. 


ALLEN  V.  STATE. 

(Supreme  Court  of  Georgia.    Aug.  9.  1907.) 

Cbiuinat  Law— AppEAii— New  Tbial. 

The  verdict  is  amply  supported  by  the  evi- 
dence, and  is  approved  by  the  trial  judge.  No 
error  of  law  is  alleged  to  have  occurred  In  the 
trial  of  the  case.  Under  such  circamstances  a 
new  trial  will  not  be  ordered  by  this  court. 

SEd.  Note. — For  cases  in  point,  see  Ont.  Dig. 
.  15,  Criminal  Law,  §  3084] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Henry  County ; 
E.  J.  Reagan,  Judge. 

Charlie  Allen  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  A.  Peebles  and  R.  O.  Jackson,  for 
plaintiff  In  error.  O.  H.  B.  Bloodworth.  Sol. 
Gen.,  R.  L.  Williams,  Jr.,  and  Jna  a  Hart, 
Atty.  Gen.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


MATHEWS  et  al.  v.  GELDERS. 
(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 

1.  EXECtmoN — .\ffidavit  of  Illeoalitt. 

By  an  affidavit  of  illeeality  a  defendant 
may  resist  an  ezecntion,  which  has  been  issued 
against  him  upon  the  foreclosure  of  a  chattel 
mortgage  and  levied  upon  the  mortgaged  prop- 
erty, upon  the  ground  that  the  mortgage  debt 
bad  been  fully  paid  and  satisfied  before  the  exe- 
cution was  issued.    Civ.  Code  1898,  {  2T6o. 

2.  Sake  —  Injtjhction  —  Bnfoboembnt  — 
Reiiedt  at  Law. 

When  an  execution  Is  proceeding  in  the 
manner  hereinbefore  indicated,  the  defendant 
has  a  complete  remedy  at  common  law  by  affi- 
davit of  illegality.  Where  the  defendant  in  fl. 
fa.  does  not  file  an  affidavit  of  illegality,  but 
seeks  to  enjoin  a  sale  by  the  levying  officer  up- 
on the  ground  that  the  mortgage  debt  had  been 
paid,  and  the  petition  alleges  that  the  execution 
18  in  process  of  enforcement  in  the  manner  in- 
■'ized  by  Vj 
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dicated,  and  expressly  waives  discovery,  and  i 
where,  in  response  to  sucli  application,  the  de-  | 
fendant  demurs  upon  the  ground  that  the  plain-  i 
tiff  has  a  complete  remedy  at  common  law  by 
affidavit  of  illegality,  it  is  erroneous  for  the  I 
judge  to  grant  an  injunction.  Roney  v.  Mc-  > 
Call,  128  Ga.  249,  57  S.  B.  603;  Rogers  v. 
Atkinson,  1  Ga.  12;  Mitchell  v.  Cooper,  73  Oa.  ! 
796.  ] 

[Ed.  Kote.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  }  497.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Early  County; 
J.  H.  Martin,  Judge. 

Action  by  Isador  Gelders  against  Thomas 
Mathews  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Drew  W.  Paulk  and  E.  Wall,  for  plaintiffs 
in  error.  E.  W.  Ryman,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


BAGWELL  V.  STATE. 
(Supreme  Court  of  Gieorgia.    Aug.  8    1907.) 

1.  Criminal  Law  —  Mistbiai,  —  Fobueb  Jeo- 

PABDY. 

In  a  prosecution  for  a  felony,  the  accused 
has  the  right  to  be  present  at  every  stage  of 
the  trial;  and  where  the  court  in  such  a  case, 
without  the  consent  of  the  accused  and  during 
his  enforced  absence,  he  being  confined  in  jail, 
ordered  a  mistrial  because  of  the  inability  of 
the  jury  to  agree,  on  a  subsequent  trial  of 
the  same  case  it  was  error,  requiring  a  reversal, 
to  strike  a  plea  setting  up  such  unauthorized 
mistrial  and  the  former  jeopardy  of  the  accused. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  (Criminal  Law,  §  331.] 

2.  Samk. 

The  case  of  Lester  v.  State,  38  6a.  329, 
wherein  the  decision,  as  applied  to  the  facts,  is 
contrary  to  the  above  ruling,  being  under  review, 
is  overruled. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fayette  Coun- 
ty;  E.  J.  Reagan,  Judge. 

Foote  Bagwell  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Blalock  &  Culpepper  and  W.  R.  Daley,  for 
plaintiff  in  error.  O.  H.  B.  Bloodworth,  Sol. 
Gen.,  and  Jno.  C.  Hart,  Atty.  Oen.,  for  the 
State. 

FISH,  C.  J.  On  his  trial,  under  an  indict- 
ment for  murdor,  Foote  Bagwell  pleaded,  in 
substance,  that  at  a  former  term  of  the  court 
be  had  been  put  on  trial  under  the  same  in- 
dictment, and  after  the  case  had  been  sub- 
mitted to  the  jury  the  court,  without  his  con- 
sent and  in  his  absence,  he  being  at  the  time 
confined  In  jail,  and  in  the  absence  of  his 
counsel,  discharged  the  jury  without  a  ver- 
dict on  the  ground  of  their  Inability  to  agree. 
This  plea  was  stricken  on  demurrer,  to 
which  ruling  the  accused  excepted  pendente 
lite.  There  was  a  verdict  of  guilty,  with  rec- 
ommendation to  life  imprisonment  The  case 
Is  before  this  court  on  writ  of  error  sued  out 


by  the  accused,  assigning  error  upon  his  ex- 
ceptions pendente  lite  and  upon  the  OTerrul- 
Ing  of  bis  motion  for  a  new  trlaL 

"No  person  shall  be  put  in  Jeopardy  of 
life,  or  liberty,  more  than  once  for  the  same 
offense,  save  on  his  or  her  own  motion  for 
a  new  trial  after  conviction,  or  In  case  of  mis- 
trial." Const,  art  1,  par.  8;  Civ.  Code  1893, 
{  5T05.  In  Oliveros  v.  State,  120  Ga.  237.  47 
S.  E.  627,  It  was  held,  in  effect,  that  a  mis- 
trial declared,  not  for  legal  cause,  but.  as 
In  that  case,  erroneously.  Is  a  bar  to  another 
trial.  And  in  Lovett  v.  State,  80  Ga.  2K,  4 
S.  E.  912,  Chief  Justice  Bleckley  said:  "It  !•= 
not  disputed  that,  where  a  mistrial  has  been 
properly  declared,  the  prisoner  may  be  again 
tried"-^ting  Nolan  v.  State,  55  Ga.  521,  21 
Am.  Rep.  281,  and  the  Constitution  of  1S77, 
as  above  quoted.  In  Judge  Bleckley's  lan- 
guage there  is  a  clear  intimation  that,  where 
a  mistrial  has  been  improperly  declared,  the 
prisoner  cannot  be  again  tried.  In  this  state  it 
has  been  settled,  as  far  back  as  WiUlford's 
Case  In  23  Ga.  1,  that  the  court  may,  over  the 
objection  of  the  accused,  order  a  mistrial  on 
account  of  the  inability  of  the  jury  to  agree, 
and  that  the  discharge  of  the  jury  on  that 
account  does  not  amount  to  an  acquittal. 
The  question  now  before  us  Is:  Can  the 
court,  even  for  good  cause,  legally  order  a 
mistrial  in  the  enforced  absence  of  the  ac- 
cused and  without  his  consent;  and.  If  It 
cannot,  has  the  accused,  where  a  mistrial 
has  been  so  ordered,  been  placed  in  jeopanly. 
which  he  may  plead  when  again  put  on  trial? 
It  has  been  frequently  held  by  this  court 
that  It  Is  the  right  of  the  accused  charged 
with  a  felony  to  be  present  at  every  stage  of 
his  trial,  including  his  arraignment  or  waiv- 
er thereof  (Wells  v.  Terrell,  121  Ga.  368,  49 
S.  E.  319),  reading  to  the  Jury  notes  of  the 
evidence  taken  by  the  court  (Wade  v.  State, 
12  Ga.  25),  the  argument  of  counsel  for  the 
state  (Tiller  v.  State,  96  Ga.  430,  23  S.  K 
825),  during  the  charge  of  the  court  (Hopson 
V.  State,  116  Ga.  90,  42  S.  E.  412,  and  cita- 
tions, IdL),  and  at  the  rendition  of  the  verdict 
(Nolan  V.  State,  53  Ga.  137;  56  Ga.  621.  21 
Am.  Rep.  281;  Barton  y.  State,  67  Ga.  65a 
44  Am.  Rep.  743). 

In  Wade's  Case,  supra,  the  court,  after  the 
Jury  bad  retired  to  consider  the  case,  had 
them  recalled  to  the  courtroom  and  read 
over  to  them,  in  the  absence  of  the  accused, 
the  written  testimony  as  taken  down  by  the 
court  In  the  opinion  rendered  Judge  War- 
ner said:  "This  was  clearly  error.  TTie 
court  has  no  more  authority,  under  the  law, 
to  read  over  testimony  to  the  Jury,  affecting 
the  life  or  liberty  of  the  defendant,  in  his 
absence,  than  it  has  to  examine  the  witness- 
es in  relation  thereto  in  his  absence.  The  de- 
fendant has  not  only  the  right  to  be  con- 
fronted with  his  witnesses,  but  he  has  also 
the  right  to  be  present,  and  see  and  hear, 
all  the  proceedings  which  are  bad  against 
him  on  the  trial  before  the  court  It  is  said 
the  presumption  must  be  that  the  court  read 
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oyer  the  tesMtztony  correctly,  and  read  over 
all  that  was  delivered  against  the  defendant, 
and  therefore  he  was  not  Injured.  The  an- 
swer is  that  it  was  the  legal  right  and  privi- 
lege of  the  defendant  to  have  been  present 
In  court  when  this  proceeding  was  had  be- 
fore the  Jury  In  relation  to  the  testimony 
delivered'  against  blm,  and  be  Is  to  be  con- 
sidered as  standing  npon  all  bis  legal  rights, 
-waiving  none  of  them."  In  Bxtpson  v.  State, 
supra.  It  was  held:  "Recalling  a  Jury  In  a 
criminal  case,  who  bad  retired  to  consider  of 
their  verdict,  and,  in  the  absence  of  the  ac- 
cused and  his  counsel,  and  without  their  con- 
sent, giving  a  second  charge.  Is  cause  for  a 
new  trial,  even  though  this  charge  be  the 
same,  in  substance,  as  that  which  had  been 
delivered  in  the  first  Instance."  Mr.  Presid- 
ing Justice  I/umpkln,  In  the  opinion  rendered 
in  that  case,  said:  "Nor  does  the  fact  that 
the  'recharge'  was,  in  substance,  the  same  as 
the  original  charge,  dispense  with  the;  neces- 
sity for  ordering  a  new  trial.  The  great 
X>oInt  Is  that  the  accused  and  his  counsel 
have  the  right  to  be  present  at  every  stage 
of  the  proceedings  and  personally  see  and 
know  what  Is  being  done  in  the  case.  To 
say  that  no  Injury  results  when  it  appears 
that  what  occurred  in  their  absence  was  reg- 
ular and  legal  would.  In  effect,  practically  do 
away  with  this  great  and  Important  right, 
one  element  of  which  is  to  see  to  it  that  wbat 
does  talie  place  Is  In  accord  with  law  and 
good  practice.  "  In  Oliveros  v.  State,  supra, 
where  the  trial  judge  discharged  the  jury 
from  the  consideration  of  the  case,  because 
in  giving  his  reasons  for  admitting  certain 
evidence  he  expressed  an  opinion  as  to  its 
effect  and  weight,  this  court  held  that  such 
discbarge  was  not  authorized  over  the  pro- 
test of  the  accused,  and,  when  arraigned  be- 
fore a  second  jury,  his  plea  of  fOTmer  Jeo- 
pardy was  good.  Chief  Justice  Simmons 
said  In  that  case:  "But  it  is  said,  also,  that 
it  would  have  been  a  farce  for  the  judge  to 
hare  continued  the  trial  after  this  expression 
of  opinion,  and  consumed  the  time  of  the 
court  and  country  in  going  on  with  a  trial, 
when  he  l^new  that  he  would  have  to  grant 
a  new  trial  In  case  of  conviction.  That  is  a 
commercial  argument,  which  amounts  to 
nothing  in  the  administration  of  law,  espe- 
cially when  the  life  or  liberty  of  a  citizen  is 
In  danger." 

In  the  case  of  State  v.  Wilson,  50  Ind.  487, 
19  Am.  Rep.  719,  It  was  held  that  where  the 
court,  on  the  trial  of  the  accused  for  murder, 
discharged  the  jury  because  of  their  Inability 
to  agree,  in  the  absence  of  the  accused  and 
without  his  consent,  he  being  then  confined 
In  jail,  such  discbarge  migbt  be  pleaded  in 
bar  of  further  prosecution.  Chief  Justice 
Biddle,  In  the  opinion  rendered,  said:  "What 
the  prisoner,  in  the  case  before  us.  If  he  bad 
been  present,  might  have  offered  to  the  court 
to  show  why  the  jury  should  not  be  discharge 
id,  or  whether  anything,  indeed,  It  is  Im- 
possible for  us  to  linow ;  but  we  are  unwill- 


ing to  adopt  a  rule  which  would  deny  him 
the  right  to  offer  whatever  was  In  bis  pow- 
er." This  was  followed  by  the  Court  of  Ap- 
peals of  Texas  In  Rudder  v..  State,  29  Tex. 
App.  262,  16  S.  W.  717;  It  being  there  held 
that  "It  is  beyond  the  legal  authority  of  the 
trial  court  to  discharge  the  jury  In  the  ab- 
sence of  the  accused."  To  the  same  effect 
are  State  v.  Sommers,  00  Minn.  90,  61  N.  W. 
907,  and  Vela  v.  State  (Tex.  Cr.  App.)  95  S. 
W.  629.  In  State  v.  Vaughn,  29  Iowa,  286, 
and  State  v.  White,  19  Kan.  445,  27  Am.  Rep. 
137,  it  was  held  that  the  discbarge  of  the 
Jury,  in  the  enforced  absence  of  the  accused 
and  without  his  consent,  because  of  their  in- 
ability to  agree,  .is  not  a  bar  to  Ills  subse- 
quent trial;  for,  while  the  accused  has  the 
right  to  be  present  when  the  Jury  Is  dis- 
charged for  such  cause,  yet,  if  present,  he 
could  only  object,  and,  since  such  objection 
would  necessarily  prove  unavailing,  no  prej- 
udice can  result  to  blm  by  reason  of  his  ab- 
sence. 

In  Lester  y.  State,  33  Oa.  829,  the  bead- 
note  Is:  "A  discharge  of  the  jury  in  a  capital 
case,  because  they  are  unable  to  agree  on 
a  verdict,  does  not  operate  as  an  acquittal  of 
the  accused."  In  that  case  the  point  now 
under  consideration  was  necessarily  decided, 
although  the  fact  that  at  the  time  the  Jury 
was  discharged  the  accused  was  in  jail  and 
did  not  consent  to  such  discharge  was  not 
mentioned  In  the  opinion.  The  facts  of  that 
case,  as  they  appear  from  the  record  of  file 
in  this  court,  were  that  during  the  June 
term,  1862,  of  Dougherty  superior  court,  when 
Lester  was  put  upon  trial  for  murder,  he 
pleaded  that  at  the  December  term,  1861,  of 
that  court,  "be  was  put  upon  his  trial  upon 
the  same  bill  of  indictment  and  the  same  ac- 
cusation, a  Jury  was  Impaneled,  and  the  cause 
fully  submitted,  but  the  Jury  was  discharg- 
ed by  the  court  from  the  consideration  of 
said  case,  after  retiring  to  their  room  to 
make  up  a  verdict,  without  his  consent  there- 
to ;  he  being  In  Jail  at  the  time,  and  without 
knowledge  of  the  act"  This  plea  was  strick- 
en on  general  demurrer,  and  Lester  was  con- 
victed of  manslaughter.  Whether  the  plea 
was  properly  stricken  was  the  only  question 
dealt  with  by  this  court  All  that  was  said 
in  the  opinion  on  the  subject  was :  "We  are 
clear  that  the  decision  of  the  court  below  wag 
right  Whenever  the  jury  in  a  criminal  case 
like  this  is  discharged  by  the  court  from 
the  further  consideration  of  the  cause,  be- 
cause of  the  Impossibility  of  the  Jury's  agree- 
ing on  a  verdict  or  on  account  of  Illness  of  a 
Juror,  the  prisoner,  or  the  court  such  dis- 
charge is  an  absolute  necessity,  and  does  not 
and  cannot  operate  as  an  acquittal  of  the  ac- 
cused." Cases  were  cited,  among  them  Willl- 
ford  V.  State,  23  Ga.  3.  The  court  then  said 
that  the  case  of  Reynolds  v.  State,  3  Oa.  63, 
had  no  analogy  to  the  one  under  considera- 
tion. Lester's  Case  Is  now  imder  review. 
After  a  very  careful  consideration  of  the 
question  Involved,  wg,^,:|^^f  opinion  that  the 
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better  view,  both  on  authority  and  principle, 
Is  that  the  court  cannot  legally  order  a  mis- 
trial In  a  case  of  this  character,  in  the  en- 
forced absence  of  the  accused  and  without 
his  consent,  because  of  the  Inability  of  the 
Jury  to  agree  on  a  verdict,  and  that,  where 
a  mistrial  is  so  ordered,  the  accused,  on  a 
subsequent  trial,  may  plead  former  Jeopardy. 
The  ruling  In  Lester's  Case,  supra,  contrary 
to  this  conclusion,  is  therefore  overruled,  and 
the  Judgment  striking  the  plea  In  the  present 
case  Is  reversed. 

It  is  unnecessary  to  deal  with  the  assign- 
ments of  error  in  the  motion  for  a  new  trial. 

Judgmait  reversed.  All  the  Justices  con- 
cur. 


GODWIN  V.  GODWIN. 
(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

1.  Wills— Pbobatk  op  Copt. 

There  is  no  law  for  probating  a  copy  of  a 
will,  except  where  the  will  lias  been  lost  or  de- 
stroyed after  the  death  of  the  testator,  or  with- 
out his  consent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Wills,  i  514.] 

2.  Same— Petition  fob  Pbobate. 

Where  a  petition  was  filed  in  the  conrt  of 
ordinary  of  one  county,  which  on  its  face  did 
not  purport  to  offer  the  orieinai  will  for  pro- 
bate, but  affirmatively  showed  that  the  will  nad 
been  propounded  in  the  court  of  ordinary  of 
another  county  by  the  person  named  as  execu- 
tor, and  did  not  show  that  the  proceedings  thus 
begun  liad  t>een  terminated,  or  that  the  court  in 
which  the  original  will  was  propounded  had  been 
determined  to  be  without  jurisdiction,  the  peti- 
tion was  demurrable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  586.] 

3.  Sams  —  JuBiSDicnoN  —  Residence  ot  De- 
ceased. 

The  residence  of  the  testator  at  the  time  of 
his  death  gives  jurisdiction  to  the  ordinary  of 
tliat  county  to  proljate  his  will.  A  legatee 
cannot  have  it  probated  in  another  county  mere- 
ly because  the  property  devised  is  in  the  latter 
county  and  all  of  the  parties  in  interest  reside 
there. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Grady  Coun- 
ty;   R.   G.  Mitchell,  Judge. 

Application  of  Bedle  Godwin  for  the  pro- 
bate of  a  win.  W.  B.  Godwin  contested  the 
probate.  From  a  Judgment  refusing  to  pro- 
bate the  will,  petitioner  brings  error.  Af- 
firmed. 

Bedle  Godwin  presented  to  the  ordinary  of 
Grady  county  a  petition  alleging  as  fol- 
lows: Mary  C.  Godwin  died  on  January  19, 
1905,  leaving  an  estate  disposed  of  by  will; 
petitioner  being  a  legatee  therein.  The  will 
has  been  offered  for  probate  In  common  form 
In  the  court  of  ordinary  of  Decatur  county 
by  W.  B.  Godwin,  who  Is  named  as  executor, 
and  all  of  the  parties  at  interest  are  resi- 
dents of  that  county.  The  petitioner  desires 
the  will  to  be  probated  In  solemn  form,  and 
prays  that  citation  issue  and  that  the  will 
be  probated.    A  copy  of  the  will  is  attached. 


A  demurrer  was  filed  on  the  grounds  that 
the  petition  had  only  a  purported  copy  of  the 
will  attached,  with  no  facts  shown  which 
would  authorize  the  establishment  of  a  copy 
of  the  lost  or  destroyed  original;  because 
no  statement  of  facts  was  made  which  would 
authorize  the  use  of  an  established  copy,  if 
such  copy  existed;  and  because  the  original 
will  has  been  propounded  by  the  executor 
named  therein  for  probate  in  the  court  of 
ordinary  of  Decatur  county.  The  ordinary 
sustained  the  demurrer,  and  an  appeal  was 
talien  to  the  superior  court,  where  other 
grounds  of  demurrer  were  added,  to  the  ef- 
fect that  the  petition  was  not  accompanied 
by  the  original  will,  that  no  pro];>erIy  ao- 
thentlcated  copy  of  the  probated  will  was 
attached  to  the  petition,  and  that  the  will 
had  been  offered  for  probate  in  'the  court  of 
ordinary  of  Decatur  county,  and  was  not, 
therefore,  within  the  Jurisdiction  of  the 
courts  of  Grady  county.  Objection  was  made 
to  thia  amended  demurrer,  on  the  ground 
that  it  was  not  an  amendmoit,  but  a  new 
demurrer,  and  could  not  be  made  on  appeal. 
The  objection  was  overruled,  the  demurrer 
was  STistalned,  and  Bedle  Godwin  excepted. 

A.  B.  Thornton  and  J.  O.  Smith,  for  plain- 
tiff In  errw.  M.  L.  Ledford,  for  defendant 
In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  bill  of  exceptions  recites  that 
the  diefendant  offered  an  amended  demurrer, 
to  which  objection  was  taken,  but  that  the 
court  overruled  the  objection  and  allowed 
the  amendment;  and,  while  the  added  de- 
murrer did  not  In  express  terms  state  that 
It  was  an  amendment.  It  was  presented  to 
the  presiding  Judge  as  such,  and  allowed. 
But  It  Is  unnecessary  to  deal  with  the  plead- 
ings with  technical  nicety.  Whether  the 
original  demurrer  be  considered  alone  (omit- 
ting some  'Of  it  which  Is  objectionable  as 
"speaking"),  or  whether  It  Is  considered  In 
connection  with  the  amendment,  which  de- 
veloped the  grounds  of  the  demurrer  more 
clearly,  in  either  event  the  court  did  right 
to  dismiss  the  petition  for  probate.  There 
is  no  law  for  probating  a  copy  of  a  will, 
except  in  cases  of  establishing  a  will  lost 
or  destroyed  after  the  death  of  the  testator, 
or  without  bis  consent  CIt.  Code  1896,  f 
3289.  Here  the  petition  showed  on  Its  face 
that  the  will  was  not  lost  or  destroyed,  but 
bad  been  offered  for  probate  in  another 
county  by  the  executor  named  therein.  If 
the  court  where  the  executor  offered  the  will 
for  probate  was  without  Jurisdiction,  the 
proper  proceeding  would  hdve  been  to  make 
that  point  and  have  It  adjudicated.  If  the 
objection  was  well  founded,  and  was  deter- 
mined In  favor  of  the  objector,  the  will  could 
be  tendered  for  probate  in  ■the  proper  county. 
But  while  proceedings  were  pending  In  one 
county,  or  after  the  merits  had  been  there 
adjudicated,  the  law  funil^es  na  author^ 
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ity  for  probating  a  copy  of  the  will  in  an- 
other county. 

MoreoTer,  tbe  petition  allows  no  Jurisdic- 
tion in  Grady  county.  It  alleges  tbat  tbe 
property  devised  by  the  will  Is  situated 
In  Grady  county,  and  tbat  all  parties  at 
Interest  reside  there;  bat  it  falls  to  show 
tbe  Jurisdictional  fact  that  the  testator  re- 
sided there  at  tbe  time  of  her  death.  Cir. 
Code  1895,  {  3279.  Grady  county  was  creat- 
ed in  1905.  A  portion  of  the  territory  in- 
cluded in  it  was  taken  from  Decatur  coun- 
ty. But  tbe  larger  part  of  Decatur  county 
was  left  unaffected,  including  the  county 
site.  It  was  not  alleged  that  the  testatrix 
resided,  at  tbe  time  of  her  death,  in  tbat 
part  of  Decatur  county  which  was  cut  off 
and  became  a  part  of  the  new  county:  nor 
was  any  transfer  of  the  case  pending  in 
Decatur  county  sought  to  be  made  to  tbe 
proper  court  of  the  new  county.  A  party 
in  interest  cannot  oust  a  court  of  its  Juris- 
diction, and  transfer  a  case  to  another  court 
which  has  no  Jurisdiction,  at  his  mere  option, 
by  filing  a  :}etition  In  the  latter  court. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


PENDLEY  V.  POWERS  et  aL 
(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 

1.  Limitation  of  Aotioks— Who  iiat  Plxad 
Bab. 

Where  an  equitable  petition  was  filed  by 
creditors  of  a  decedent  against  bis  adminis- 
trator and  others,  showing  that  the  estate  wag 
insolvent,  that  there  were  complications  and 
conflicting  claimants,  and  that  It  was  neces- 
sary to  appoint  a  receiver,  have  an  accoanting 
taken,  and  administer  the  estate  throuKb  a  court 
of  equity,  and  where  a  receiver  was  appointed 
and  the  case  was  referred  to  an  auditor  for  an 
accoanting  and  report,  each  of  the  creditors, 
who  was  a  party  claiming  payment  from  the 
assets  of  tbe  insolvent  estate,  was  interested  in 
preventing  them  from  belni;  diminished,  and 
consequent  loss  accniinK  to  him  by  the  payment 
of  a  claim  barred  by  the  statute  of  limitations. 
(Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  33,  Limitation  of  Actions,  St  657,  658.] 

2.  Sahx. 

Under  the  circumstances  above  recited,  the 
general  rule  that  the  risht  to  set  up  the  de- 
fense .of  tbe  statute  of  limitations  Is  a  personal 
privilege  did  not  prevent  other  creditors  from 
contesting  tbe  claim  of  one  who  was  seeking  to 
obtain  Judgment  and  payment  of  a  note  barred 
by   the  statute  of  limitations. 

8.  Same— Necessity  ov  Plea. 

Where  the  creditor  who  held  such  a  note 
was  made  a  party  defendant,  and  in  his  answer 
set  out  the  note  which  he  sought  to  have  paid, 
and  which  appeared  on  its  face  to  be  barred  by 
the  statute  of  limitations,  but  the  creditor  al- 
leged tbat  tbe  claim  was  relieved  from  the  bar 
by  reason  of  certain  acknowledgmenta  or  new 
promises,  on  the  hearing  before  the  auditors  it 
was  not  necessary  for  the  other  creditors,  in 
order  to  contest  such  claim,  to  file  a  plea  set- 
ting up  the  statute  of  limitations. 
4.  Samk— Note. 

Under  tlis  evidence  the  finding  of  the  audi- 
tor, approved  by  the  presiding  judge,  to  the  ef- 


fect that  the  note  was  barred,  was  not  without 
support,  and  will  not  necessitate  a  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  88,  Umitation  of  Actions,  U  722-726.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  between  H.  I,  Pendley  and  H.  M. 
Powers  and  others.  From  tbe  Judgment. 
■Pendley  brings  error.    Affirmed. 

Jas.  B.  Cony  era,  for  plaintiff  in  error. 
Tboe.  W.  Milner  &  Sons,  Paul  F.  Akin,  Joe 
M.  Moon,  T.  C.  MUner,  G.  H.  Aubrey,  J.  T. 
Norris,  and  John  W.  &  Paul  F.  Aklu,  for  de- 
fendants in  error. 

LUMPKIN,  J.  Pendley  bad  a  promissory 
note  against  Harris,  deceased.  On  its  face  It 
appeared  to  be  barred  by  tbe  statute  of  lim- 
itations. Under  a  bill  to  wind  up  tbe  ad- 
ministration a  receiver  was  appointed,  and 
Pendley,  who  was  one  of  tbe  defendants,  in 
his  answer  set  up  tbat  he  was  entitled  to  a 
Judgment  and  to  share  in  tbe  distribution. 
He  sought  to  avoid  the  effect  of  tbe  bar  of  the 
statute  by  reason  of  certain  acknowledgments, 
which  be  claimed  to  exist  from  tbe  receipts, 
entries,  and  a  memorandum,  which  claim 
was  set  forth  In  his  pleading.  Tbe  auditor  to 
whom  tbe  case  was  referred  held  that  tlie 
note  was  barred  by  tbe  statute  of  limitations. 
On  exception  tbe  Judge  of  the  superior  court 
Bostalned  this  finding,  and  this  is  the  error 
assigned.  Three  questions  arise  in  this  case : 
(1)  Was  tbe  right  to  set  up  the  defense  of 
the  statute  of  limitations  a  personal  priv- 
ilege, which  was  confined  to  the  administrator 
of  the  deceased  maker  of  tbe  note ;  or  could  It 
be  set  up  by  another  creditor  of  the  Insolvent 
estate?  (2)  Was  It  necessary  for  tbe  plain- 
tiffs, who  brought  tbe  petition  under  which 
the  receiver  was  appointed  and  the  reference 
to  tbe  auditor  had,  to  file  a  regular  plea 
setting  up  tbe  bar  of  tbe  statute  of  limita- 
tions ;  or  could  they,  when  Pendley  sought  to 
relieve  the  note  from  the  effect  of  tbe  stat- 
ute by  allegation  and  proof  as  to  acknowledg- 
ments or  new  promises,  contest  the  question 
of  whether  such  relief  bad  been  effected.  In 
connection  with  tbe  determination  of  tbe  debts 
against  tbe  estate  and  their  legal  priority? 
(31  Under  the  evidence  was  the  finding  of  the 
auditor,  approved  by  the  presiding  Judge, 
that  the  note  was  barred,  erroneous? 

1,  2.  It  Is  well  recognized  as  a  general  rule 
tbat  tbe  right  to  plead  tbe  statute  of  limita- 
tions to  a  suit  is  a  personal  privilege.  A  plea 
is  tbe  ordinary  mode  of  setting  up  tbe  de- 
fense. In  some  Jurisdictions,  although  the 
note  or  cause  of  action  sued  on  may  appear  on 
the  face  of  the  plaintifTs  pleading  to  be  bar- 
red by  tbe  statute  of  limitations,  this  is  not 
a  good  ground  for  a  demurrer;  and  It  has 
there  been  held  tbat  the  defense  should  be  set 
up  by  plea,  and,  if  this  is  done,  a  claim  that 
the  bar  has  not  attached,  by  reason  of  a  new 
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promise,  la  then  a  matter  of  replication.  In 
Georgia  tbe  practice  of  filing  a  r^Ucatlon  by 
the  plalntlEF  has  been  abolished.  He  sets  out 
his  cause  of  action,  the  defendant  answers, 
and  this  makes  the  Issue,  without  replication. 
From  this  difference  in  practice,  doubtless, 
have  arisen  certain  differences  in  rulings. 
In  this  state,  if  the  petition  of  the  plaintiff 
shows  on  its  face  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations,  ad- 
vantage may  be  taken  of  It  by  demurrer. 
Lang  V.  Camp,  113  <3a.  1011.  39  S.  B.  474;  9 
Michle'B  Dig.  88.  If  the  plaintiff  desires  to 
show  that  he  is  within  any  exception  to  the 
statute,  it  is  incumbent  on  him  to  state  it 
In  his  petition.  This  has  long  been  held  In 
equity  cases.  Worthy  ▼.  Johnson,  8  Ga. 
236  (12).  And  under  our  present  system  of 
p.ieadlng  it  Is  equally  true  in  common-law 
cases.  Martin  v.  Broach,  6  Ga.  21  (6),  50  Am. 
Dec.  306 ;  Jesup  v.  Epping,  66  Ga.  834.  But 
the  new  promise  may  be  added  by  amendment 
to  the  petition.  Shumate  t.  Ryan,  127  Ga. 
118,  66  S.  E.  103.  The  present  case  is  with- 
in the  equitable  Jurisdiction  of  the  court. 

Without  discussing  at  present  the  mode  of 
procedure,  the  rule  that  the  right  to  set  up 
the  defense  of  the  statute  of  limitations  is 
a  personal  privilege  Is  not  to  be  limited  to  a 
narrow  and  literal  construction;  or,  if  so,  it 
Is  not  without  exceptions.  An  administrator 
or  executor  may  plead  the  statute  of  limita- 
tions as  to  a  liability  of  the  decedent,  a  trans- 
feree may  set  up  the  defense  when  It  Is  sought 
to  subject  the  property  transferred  to  him, 
and  other  Instances  might  be  cited.  Where 
an  Insolvent  estate  has  been  placed  in  the 
hands  of  a  receiver  for  administration  and 
distribution,  each  creditor  is  interested  to  see 
that  only  existing  claims  against  the  de- 
ceased share  In  the  distribution.  The  ad- 
ministrator, who  is  no  longer  in  possession  or 
control  of  the  estate,  which  has  been  taken 
in  charge  by  the  court,  cannot  be  allowed  to 
favor  one  creditor  and  prejudice  another  by 
pleading  the  statute  of  limitations  as  to  some 
claims  and  not  as  to  others,  and  denying  to 
the  interested  creditors  the  right  to  make 
the  defense,  on  the  ground  that  It  is  a  per- 
sonal privilege.  It  may  sometimes  be  his 
duty  on  behalf  of  the  estate  to  raise  the  point ; 
but,  if  he  does  not  do  so,  creditors  may  avail 
themselves  of  the  statute  as  to  their  claims. 
It  has  been  said  that  a  creditor  who  comes  in 
under  the  original  bill  cannot  attack  the  claim 
on  which  it  was  founded  as  barred.  But 
that  question  is  not  Involved  here.  The  rule 
as  to  usury  is  similar.  The  plea  is  a  personal 
privilege ;  but  creditors  of  an  insolvent  estate 
may  set  it  up  against  other  creditors  who 
seek  to  lessen  the  common  fund  by  claiming 
usury.  Pope  v.  Solomons,  36  Ga.  545 ;  Stone 
V.  Georgia  Loan  Co.,  107  Ga.  524,  530,  33  S.  B. 
861.  In  Shewen  v.  Vanderborst,  1  Russ.  & 
Myl.  347,  it  was  held  that  "under  the  common 
decree  In  an  administration  suit,"  where  the 


executors  refused  to  set  up  the  bar  of  the 
statute  of  limitations  to  a  debt,  a  residuary 
legatee  could  do  so.  It  was  said  that  "it 
was  competent  for  the  plaintiff,  or  any  other 
party  interested  in  the  fund,  to  take  ad- 
vantage of  the  statute  before  the  master,  not- 
withstanding the  refusal  of  the  executors." 
"The  common  decree,"  or,  as  it  is  also  refer- 
red to  in  some  cases,  "the  usual  decree,"  in 
creditors'  bills  against  an  executor  or  ad- 
ministrator, was  (to  use  the  common  Latin  ex- 
pression) "quod  computet";  that  is  to  say. 
it  directed  the  master  to  take  the  accounts  be- 
tween the  deceased  and  his  creditors,  and  to 
cause  the  creditors,  upon  due  public  notice, 
to  come  l>efore  him  to  prove  their  debts,  and 
to  take  an  account  of  the  personal  estate  of 
the  deceased  to  be  applied  on  payment  of 
the  debts  and  other  charges  in  a  due  course 
of  administration.  In  McCartney  v.  Tyrts,  94 
Va.  198,  26  S.  B.  419,  it  was  held  that  any 
creditor  interested  in  the  fund  might  inter- 
pose the  bar  of  the  statute  of  limitations. 
Werdeubaugh  v.  Reid,'  20  W.  Va.  588;  1 
Story's  Equity  Jur.  (13th  Ed.)  I  548 ;  Wood- 
yard  V.  Polsley,  14  W.  Va.  211  (7). 

3.  Under  the  Bngiish  equity  procedure,  aft- 
er the  common  decree  Imd  l>een  entered  and 
the  case  had  been  referred  to  a  master,  the 
practice  was  not  entirely  uniform  as  to  the 
extent  of  the  proof  required  of  persons  filing 
claims.  Where  one  creditor  desired  to  set 
up  the  bar  of  the  statute  of  iimltatioDS 
against  the  claim  of  another,  no  very  strict 
pleading  appears  to  have  t>een  required.  1 
Daniell's  Chan.  PI.  &  Pr.  'eSS;  2  Daniell's 
Chan.  PI.  &  Pr.  •1210;  Green  v.  Snead,  30 
Beav.  231;  Woodyard  v.  Polsley,  supra.  It 
is  not  necessary  In  this  case  to  go  to  the 
extent  of  adopting  In  full  the  Bngiish  prac- 
tice t)efore  the  master.  Pendley,  as  a  person 
claiming  to  be  a  creditor  of  the  decedent,  was 
made  a  defendant  to  the  original  petition. 
He  set  out  liis  claim  in  his  answer.  On  its 
face  it  was  barred  by  the  statute  of  limita- 
tions, unless  relieved  therefrom  by  reason 
of  acknowledgments  or  new  promises.  He  al- 
leged and  undertook  to  prove  that  it  was  so 
relieved  tiom  the  bar.  The  whole  case  was 
referred  to  an  auditor  for  a  proper  account- 
ing and  report  Pendley,  ttierefore,  went  be- 
fore the  auditor,  undertaking  to  show  that  be 
had  a  claim  which  was  apparently  barred, 
but  which,  for  certain  reasons,  was  not  real- 
ly so.  The  other  creditors  could  contest  this 
fact;  and  there  was  no  necessity  for  a  for- 
mal plea  by  them  setting  up  the  statute  of 
limitations.  In  Willis  v.  Sutton,  116  Ga.  283, 
42  S.  B.  526,  it  was  held  that  where  an  action 
was  brought  upon  an  administrator's  liond, 
and  he  filed  a  plea  setting  up  that  there  was 
existing,  at  the  time  of  the  death  of  his  in- 
testate, a  partnership  between  him  and  the 
defendant,  and  seeking  to  discharge  himself 
as  administrator  from  liability  on  account 
of  demands  which  he  bad  as  surviving  part- 
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ner  against  the  estate  of  his  deceased  part- 
ner, the  plaintiff  could  repl^  to  the  claim  so 
set  up  that  the  items  thereof  were  barred  by 
the  statute  of  limitations,  without  filing  a 
written  plea  to  that  effect,  when  there  was 
BO  order  requiring  such  plea  to  be  In  writing. 
4.  Under  the  evidence  on  the  subject  of 
the  note  held  by  Pendley,  was  the  finding  of 
the  auditor,  which  was  approved  by  the  pre- 
siding judge,  so  erroneous  as  to  require  a  re- 
versal by  this  court?    In  the  early  case  of 
Martin  t.  Broach,  6  Oa.  21,  50  Am.  Dec.  306, 
It  was   held  that  "an   acknowledgment  or 
promise,  to  take  a  case  out  of  the  statute 
of  limitations,  must  specify  or  plainly  refer 
to  the  particular  debt,  or  demand,  or  canse 
of  action   which  is   sought  to  be  revived." 
And   this    ruling   has    since   been    followed. 
Sedgwick  V.  Gerding,  56  Ga.  264;   Dobson  v. 
Dickson,  62  Ga.  639;   Gartrell  v.  Linn,  79  Ga. 
701,  4  S.  B.  918;  Pallle  v.  Plant,  109  Ga.  247, 
34  S.  a  274;    Kirven  v.  Thornton,  110  Ga. 
276,  34  S.  K.  848.     In  Walker  v.  Griggs,  32 
Ga.  119,  the  headnotes  state  that:     "Where 
the  promise  relied  on  refers  to  notes  general- 
ly, without  specifying  amounts,  dates,  etc., 
tbe  promise  Is  insufficient.    If  the  plaintiff, 
to  Identify  tbe  note  sued  upon  as  the  subject 
of  the    written    promise,    Introduces    other 
proof  which  falls  to  satisfy  the  Jury  on  this 
pohit,  this  court  will  not  interfere  to  con- 
trol their  finding,  although  the  court  may  be 
of  the  opinion  t&at  the  aliunde  testimony 
preponderated  against  the  conclusion  of  the 
Jury."    Under    these    rulings,    the    auditor 
might  well  have  found  that  the  note  held  by 
Peudley  was  not  relieved  from  the  bar  of  the 
statute  of  limitations.    The  entries  of  credits 
upon  it  were  unsigned,  and  not  shown  to 
have  been  In  the  handwriting  of  the  debtor. 
Tbe  receipts  which  were  reli^  on  as  ac- 
knowledgments or  new  promises  were  found 
among  tbe  papers  of  the  decedent.    They 
were  sl£:ned  0y  Pendley,  the  payee,  although 
tbe  body  of  some  of  them  were  In  the  hand- 
writing of  Harris,  tbe  maker  of  the  note 
now  sought  to  be  enforced.    They  refer  only 
in  a  vague  way  to  tHe  receipt  by  Pendley 
from  Harris  of  certain  amounts  "on  note," 
and  one  of  them  "as  credit  on  bis  note." 
It  does  not  appear  whether  there  had  been 
any  other  note  or  notes  made  by  Harris  to 
Pendley.    The  calculation  which  was  intro- 
duced to  aid  In  the  identification  does  not 
coincide  accurately  with  what  Pendley  claim- 
ed to  be  doe  on  the  note  now  brought  for- 
ward.   Tbe  evidence  of  the  witness  by  whom 
it  was  sought  to  identify  the  receipts  with 
the  note  and  the  calculation  was  quite  un- 
certain and  showed  differences  between  him 
and  Pendley  in  regard  to  the  amount  due. 
Upon  the  whole  we  cannot  say  that  there 
was  any  error  in  the  finding  which  requires 
a  reversal. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


McSWAIN   et   al.    v.    RICKETSON,    Sheria, 

et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,  1907.) 

1.  EXECUTOBS   AND   AOMINISTBATOBS— AlXOW- 

AMCB  TO  Widow. 

A  return  of  appraisers  setting  apart  a  year's 
support,  which  does  not  purport  to  embrace 
the  entire  estate  of  the  decedent,  but  merely  desig- 
nated items  of  property,  which  contains,  as  one 
item,  tbe  following:  "175  acres  of  land,  more  or 
less,  of  lot  of  land  No.  49  in  the  6tb  district"— 
is,  as  to  such  item,  too  vague  and  uncertain  to 
be  capable  of  enforcement 

2.  JtrDOMBNT— Rxs  Judicata. 

Where  a  mother  and  her  children  are  In 
possession  of  a  tract  of  land,  which  was  the 
property  of  a  deceased  husband  and  father  at 
the  time  of  his  death,  a  judgment  in  a  pro- 
ceeding to  eject  the  mother  as  an  intruder  is 
not  bindinf;  upon  the  children,  when  It  appears 
that  they  are  not  her  tenants,  do  not  claim  nn- 
der  h«,  but  are  asserting,  independently  of  her, 
their  title  as  heirs  at  law  of  their  deceased 
father. 

3.  estoppei,  —  acckptance     of     benefits  — 
Knowlbdoe. 

The  Judge  erred   in  not  granting  the  in- 
junction as  prayed  for. 
(Syllabus  by  the  Ck>urt) 

Ehror  from  Superior  Ck>urt,  Coffee  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  £llzabeth  McSwaln  and  others 
against  David  Ricketson,  sheriff,  and  another. 
Judgment  for  defendants.  Plaintiffs  bring 
error.    Reversed. 

Elizabeth  McSwaIn  and  others  brought  a 
petition  in  equity  against  Ricketson,  sheriff, 
and  J.  J.  Jowers,  alleging  that  tbe  plaintiffs 
were  the  children  and  heirs  at  law  of  Elijah 
Jowers,  four  of  them  being  sui  Juris,  and 
five  of  them  being  minors;  that  their  father 
died  seised  and  possessed  of  150  acres  of 
land,  situated  on  tbe  west  side  of  lot  No.  49 
in  tbe  Sixth  district  of  Cioffee  county,  Ga., 
known  as  the  "home  place"  of  Elijah  Jow- 
ers ;  that  there  was  no  necessity  for  admin- 
istration'  npon  his  estate,  and  no  aduiinis- 
tration  was  bad;  that  plaintiffs  are  in  pos- 
session of  the  land;  that  in  1906  J.  J.  Jow- 
ers made  an  affidavit  to  elect  Sarah  Jowers, 
their  mother,  from  the  land  as  an  Intruder; 
that  she  filed  a  counter  affidavit,  and  the 
papers  were  returned  to. court,  and,  the  de- 
fendant not  appearing.  Judgment  was  enter- 
ed that  a  writ  issue  directing  the  sheriff  to 
dispossess  the  defendant;  that  in  1907,  un- 
der such  writ,  Sarah  Jowers  was  dispossess- 
ed; that  since  that  time  J.  J.  Jowers  has  In- 
sisted that  the  plaintiffs  be  also  dispossessed 
under  tbe  writ,  and  the  sheriff  has  stated 
that,  unless  restrained  by  law,  be  will  dis- 
possess them.  It  Is  alleged  that,  unless  the 
sheriff  is  enjoined,  the  plaintiffs  will  be  dis- 
possessed and  Irreparably  damaged.  Tbe 
prayers  of  the  petition  were  that  J.  J.  Jow- 
ers and  the  sheriff  be  enjoined  from-  Inter- 
fering with  tbe  possession  of  plaintiffs,  for 
general  relief,  and  for  process.  By  amend- 
ment it  was  alleged  that.  If  tbe  plaintiffs 
were  dispossessed,  they  would  be  forced  to 
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get  homes,  either  by  renting  or  purchasing, 
elsewhere,  and  If  J.  J.  Jowers  is  placed  In 
possession  be  will  cut  the  timber,  and  such 
conduct  on  his  part  •will  be  a  continuing 
trespass,  and  work  irreparable  damage,  and 
cause  a  multiplicity  of  suits.  The  answer  of 
J.  J.  Jowers  denied  that  three  of  the  plain- 
tiffs, who  were  sui  Juris,  were  in  possession. 
It  admitted  the  averments  as  to  the  suing 
out  of  the  warrant  to  eject  Sarah  Jowers  as 
an  Intruder,  and  the  proceedings  thereafter 
following,  and  also  admitted  that  it  was  the 
purpose  of  the  defendant  to  cause  the  shoriflF 
to  dispossess  the  plaintiffs,  but  denied  the 
averments  in  reference  to  the  irreparable 
damages.  In  the  answer  to  the  amendment 
the  defendant  averred  that  all  of  the  timber 
suitable  for  sawmill  and  cross-tie  purposes, 
as  well  as  cypress  timber,  had  been  cut  off 
the  land,  and  that  the  timber  thereon  was  not 
sufficient  for  plantation  purposes,  and  tliat 
the  plaintiffs  were,  notwithstanding,  selling 
and  cutting  the  same.  The  defendant  J.  J. 
Jowers  also  filed  a  demurrer,  alleging  that 
the  plaintiffs  had  an  adequate  remedy  at  law 
and  that  there  was  no  equity  In  their  bill. 

At  the  hearing  it  was  established  by  evi- 
dence ttiat  Sarah  Jowers  had  been  dispossess- 
ed in  the  manner  described  in  the  petition. 
The  evidence  was  conflicting  as  to  whether 
some  of  the  plaintiffs,  who  were  snl  Juris, 
were  In  possession;  but  there  seems  to  have 
l>een  no  conflict  as  to  the  fact  that  the  minors 
were  in  possession  of  the  land.  The  defend- 
ants offered  in- evidence  a  certified  cbpy  of 
the  proceedings  before  the  ordinary  of  Coffee 
county  setting  apart  a  year's  support  to 
Sarah  Jowers  out  of  the  estate  of  her  hus- 
band. The  return  of  the  commissioners  did 
not  piu^ort  to  set  apart  the  entire  estate, 
but  certain  property  was  set  apart  by  de- 
scription. One  item  of  the  return  was  in 
the  following  language:  "176  acres'  of  land, 
more  or  less,  of  lot  of  land  No.  49  In  the  6th 
district"  The  plaintiffs  objected  to  this  evi- 
dence for  various  reasons,  among  tbem  being 
that  the  description  of  the  land  therein  was 
so  vague  and  indefinite  that  no  title  or  right 
passed  under  the  Judgment  setting  apart  the 
year's  support,  so  far  as  it  related  to  the 
land.  The  evidence  also  disclosed  various 
transactions  between  Sarah  Jowers  and  J.  J. 
Jowers,  in  which  she  seems  to  have  dealt 
with  the  land  in  controversy  as  if  It  was  her 
own  property  and  she  bad  a  right  to  sell  and 
convey  the  same.  It  appeared  from  the  evi- 
dence that  the  land  in  controversy  was  all  of 
the  land  owned  by  Elijah  Jowers  at  the 
time  of  his  death.  There  was  evidence  tend- 
ing to  establish  that,  In  the  different  trans- 
actions with  J.  J.  Jowers,  Sarah  Jowers  was 
attempting  to  secure  a  more  suitable  home 
for  herself  and  her  minor  children;  but  it 
does  not  appear  that  the  minor  children  had 
directly  received  any  benefit  from  these  trans- 
actions. On  the  contrary,  there  was  positive 
•vldenc*  that  no  part  of  the  consideration 


of  the  deed  from  Sarah  Jowers  to  J.  J.  Jow- 
ers was  used  either  for  the  support  of  ber- 
self  or  her  minor  children.  There  was  evi- 
dence that  a  part  of  the  consideration  of  the 
deed  was  the  payment  of  a  mortgage  made 
by  Elijah  Jowers  In  his  lifetime  upon  a 
mule,  which  was  also  set  apart  as  a  year's 
support  The  Judge  refused  the  injunction 
so  far  as  it  sought  to  restrain  the  sheriff  from 
dispossessing  the  plaintiffs,  and  granted  it  so 
far  as  to  restrain  the  defendant  from  cutting 
the  timber  on  the  land  in  controversy.  The 
plaintiffs  excepted. 

Lankford  &  Dickerson,  for  plaintiffs  In  er- 
ror. 0.  A.  Ward  and  F.  Willis  Dart,  for 
defendants  In  errcHr. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  Land  may  be  set  apart  as  a  year's 
support,  and  the  effect  of  the  Judgment  Is 
to  vest  the  widow  with  such  title  or  Interest 
in  the  land  that  she  may,  In  order  to  raise 
money  for  the  purpose  for  which  the  year's 
support  is  set  aside,  convey  the  same  in 
her  own  name  and  divest  all  interest  of 
herself  and  her  minor  children  therein.  The 
judgment  setting  apart  the  year's  support 
being.  In  effect  a  conveyance  to  her  of  the 
interest  of  her  deceased  husband  in  the  prop- 
erty, the  description  of  the  property  must  be 
such  as  to  render  it  capable  of  identifica- 
tion. If  the  description  Is  so  vague  and  in- 
definite that  the  property  cannot  be  identi- 
fied, the  title  to  the  estate  is  not  divested  by 
the  judgment  setting  apart  the  year's  sup- 
port That  certainty  which  is  required  in  a 
deed  or  other  conveyance  is  also  required  in 
a  Judgment  setting  apart  a  year's  support 
certainly  so  far  as  land  is  concerned.  If 
the  Judgment  now  In  question  had  purported 
on  Its  face  to  have  set  apart  all  of  the 
property,  or  all  of  the  lands,  of  tbe  de- 
ceased, parol  evidence  would  have  been  ad- 
missible to  show  what  lands  were  owned  by 
'the  deceased.  But  there  Is  nothing  in  tbe 
Judgment  to  Indicate  that  it  was  tbe  inten- 
tion of  the  commissioners  to  set  apart  the 
entire  estate.  They  dealt  with  tbe  prop- 
erty intended  to  be  covered  by  Items,  certain 
articles  of  personal  property  being  designat- 
ed, and  then  what  purports  to  be  a  descrip- 
tion of  a  tract  of  land  Is  Inserted.  The  title 
to  the  estate  Is  not  divested,  unless  this 
description  is  sufllcient  to  Identify  the  land. 
The  only  description  is  175  acres,  more  or 
less,  In  a  lot  of  a  given  number  In  a  giveu 
district.  It  does  not  appear,  from  the  de- 
scription, In  what  county  the  land  is  located, 
nor,  so  far  as  that  is  concerned,  in  what 
state.  It  might  be  inferred  that  It  is  In  the 
state  of  Georgia;  but  can  we  Infer  that  It 
was  necessarily  in  C!offee  county?  The  law 
docs  not  require  that  a  year's  support  should 
be  set  apart  In  tbe  county  In  which  the  land 
is  located.  The  year's  support  is  set  apart 
in  the  county  In  wblch  the  decedent  died, 
and  the  property  set  aparb  may  be  located 
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in  another  county.  And,  even  If  it  be  concede 
ed  that  lot  ^o.  48  In  the  sixth  district  of 
Coffee  county  was  referred  to,  what  portion 
of  that  lot  la  set  apart?  Even  the  number 
of  acres  is  not  definitely  atated.  The  words 
of  indeflniteness,  "more  or  less,"  are  used. 
The  shape  of  the  tract  is  not  referred  to, 
nor  can  it  be,  by  any  implication  arrived 
at  If  the  description  had  I>een  a  definite 
number  of  acres  in  a  given  comer  of  the  lot, 
the  land  could  have  l)een  identified.  Pay- 
ton  V.  McPhaul,  128  Ga. ,  58  S.  E.  50.    The 

description  of  the  land  was  so  vague  and 
indefinite  that  the  judgment  setting  apart 
the  year's  support,  so  far  as  this  Item  was 
concerned,  was  absolutely  void.  liUttrell  v. 
Whitehead,  121  Ga.  699,  49  S.  B.  691;  Lee 
v.  English,  107  Ga.  152,  33  S.  E.  39.  This 
case  is  distinguished  from  the  case  of  Moore 
v.  Moore,  126  Ga.  736,  55  S.  E.  930,  and  the 
cases  there  followed,  for  the  reason  that 
the  return  of  the  appraisers  did  not  purport 
to  set  apart  the  entire  estate. 

2.  The  children  of  Sarah  Jowers  were  not 
parties  to  the  proceeding  to  eject  her  as  an 
intruder  They  were  not  her  tenants.  They 
did  not  claim  under  her.  Their  claim  of 
title  rests  upon  ownership  by  their  father  at 
the  time  of  his  death.  They  were  not  bound 
by  the  dispoasessory  proceedings  against 
their  mother.  The  sheriff  has  no  authority 
to  dispossess  them   under  that  proceeding. 

8.  The  Judgment  setting  apart  the  year's 
support  not  having  the  effect  to  divest  the 
title  of  the  heirs,  the  transactions  entered 
Into  by  the  mother,  in  which  she  dealt  with 
the  same  as  if  she  had  acquired  title  in 
the  proceeding  setting  apart  the  year's  sup- 
port, did  not  estop  the  heirs  from  asserting 
their  title  to  the  property,  unless  it  appears 
that  they  have  received  some  benefit  from 
the  transactions  which  she  has  entered  into, 
with  a  full  itnowledge  of  the  fact  that  she 
was  dealing  with  their  property.  While 
there  la  evidence  to  indicate  that  the  mother 
was  looking  after  the  interests  of  the  minor 
children  and  seelilng  to  acquire  a  more  de- 
sirable home.  It  does  not  definitely  appear 
that  the  minor  children  liave  received,  direct- 
ly or  Indirectly,  any  benefit  from  these  trans- 
actions. Nor  does  it  appear  that  the  adult 
heirs  have  received  any  benefit  therefrom. 
The  evidence  was  not  sufilcient  to  make  out 
a  case  of  estoppel,  either  against  the  adult 
heirs  or  the  minor  children.  The  facts  devol- 
oped  at  the  final  hearing  may  show  a  differ- 
ent condition  of  affairs;  but,  so  far  as  in- 
dicated by  the  present  record,  there  was  ho 
estoppel  upon  any  of  the  plaintiffs  as  to  their 
right  to  assert  their  title  as  heirs  at  law  to  the 
land  in  controversy.  There  was  a  conflict 
of  the  (vvidence  as  to  whether  some  of  the 
adult  heirs  were  in  possession,  but  there  was 
no  dispute  that  the  minor  heirs  were  in 
possession  of  the  property.  They  were  right- 
fnily  in  possession.  J.  J.  Jowers  has  shown 
DO  right  to  dispossess  them,  and  the  Judge 
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Bhonld  have  granted  the  Injunction  as  prayed 
for. 

Judgment  reversed.    All  the  Justices  con- 
car. 


TURNER  V.  NEWELL  et  al. 
(Supreme  Coort  of  Georgia.    Aug.  12,  1907.) 

1.  Ebbob,   Wbit  or— Bn.1.  of  Exceptions- 
Parties. 

Where,  in  a  miit  aKainst  two  codefendants, 
the  verdict  and  judfnnent  is  adverse  to  the  de- 
fendants, and  one  of  them  makes  a  motion  for 
a  new  trial  which  is  overruled,  the  movant  can 
except  to  the  jadRment  oTerruIing  his  motion 
and  brinj!  the  case  to  the  Supreme  Court  with- 
out making  the  other  defendant  a  party  to  the 
bill  of  exceptions;  and  n  failure  to  do  so  will 
not  work  a  dismissal  of  the  writ  of  error.  Ruf- 
fin  V.  Paris,  76  Ga.  653;  Jordan  v.  Gaulden, 
73  Ga.  191. 

2.  Refobmatior  of  Ihstbuments— Voluhtabt 
Deed. 

As  a  general  rale  equity  will  not,  upon  peti- 
tion brought  by  the  grantee  in  a  voluntary  deed, 
reform  and  correct  the  same.  There  are  cases 
which  constitute  an  exception  to  this  rale,  but 
the  case  at  bar  does  not  fall  within  the  excep- 
tions; and  the  renerai  demurrer  of  the  judg- 
ment creditor,  whose  judgment  was  obtained  aft- 
er the  execution  of  the  deed  and  liefore  the  filing 
of  the  petition  to  reform  it,  and  who  had 
been  made  codefendant  with  the  grantor,  shonld 
have  been  sustained. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Carroll  Coun- 
ty; R.  W.  Freeman,  Jndge. 

Action  by  Fannie  E.  Newell,  for  herself 
and  as  next  friend,  against  W.  L.  Newell  and 
R.  F.  Turner.  Judgment  for  plaintiff,  and 
Turner  brings  error.     Reversed. 

Fannie  E.  Newell,  for  herself  and  as  next 
friend  for  several  named  minor  children,  filed 
an  equitable  petition  against  W  L.  Newell, 
the  husband  of  petitioner,  and  R.  F.  Turner. 
The  petition  alleges  that  on  the  Slst  day  of 
March,  1899,  W.  L.  Newell  executed  to  peti- 
tioner and  said  minor  children  a  deed  to  a 
certain  tract  of  land,  but  that,  owing  to  a 
mistake  on  the  part  of  the  scrivener,  the 
land  which  was  sought  to  be  conveyed  by  the 
parties  to  the  deed  was  not  correctly  describ- 
ed therein;  that  subsequently  to  the  execu- 
tion of  the  deed,  and  possession  of  the  prop- 
erty by  the  plaintiff,  W.  L.  Newell  became 
Indebted  to  R.  F.  Turner,  and  on  the  24th 
day  of  July,  1902,  the  latter  recovered  a 
judgment  against  W.  L.  Newell  upon  said 
indebtedness,  and,  a  fl.  fa.  having  been  is- 
sued upon  said  Judgment  on  the  18th  day  of 
August.  1902,  the  same  was  levied  upon  the 
land  claimed  by  plaintiff  under  the  al>ove- 
mentioned  deed.  Petitioner  prayed  that  the 
deed  from  W.  L.  Newell  to  her  and  the  minor 
children  be  so  reformed  as  to  properly  de- 
scribe the  property  sought  to  be  conveyed 
thereby,  and  that  R.  F.  Turner  be  restrained 
and  enjoined  from  proceeding  with  the  levy 
of  said  fl.  fa.  on  the  land.  The  defendant 
Turner  filed  a  general  demurrer  to  the  peti- 
tion, and  also  demurred  on  the  ground  that 
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the  conslderatloii  of  the  deed  referred  to  In 
the  petition  Is  not  alleged  or  set  out  The  de- 
fendant Newell  did  not  demur  or  plead.  The 
court  overruled  the  demurrer,  and  Turner 
filed  exceptions  pendente  Ute.  It  appears 
from  the  deed  which  the  plaintiffs  sought  to 
have  reformed  that  it  was  a  voluntary  con- 
veyance, the  only  consideration  being  "the 
natural  love  and  affection  which  he  [the 
grantor]  has  for  his  wife  and  three  children." 
On  the  trial  the  jury  returned  a  verdict  find- 
ing In  favor  of  the  plaintiffs,  that  the  deed  be 
reformed  as  prayed  for,  and  that  the  land 
was  not  subject  to  the  fl.  fa.  Turner  made  a 
motion  for  a  new  trial,  which  was  overruled, 
and  he  excepted.  The  defendants  In  error 
moved  to  dismiss  the  writ  of  error,  because 
W.  L.  Newell  was  not  made  a  party  to  the 
bin  of  exceptions. 

W.  F.  Brown,  for  plaintiff  In  error.  S. 
Holdemees,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  The  question  of  practice  raised  by  the  mo- 
tion to  dismiss  is  ruled  In  the  first  headnote. 

2.  But  one  question  made  by  the  record  in 
this  case  need  be  discussed,  and  that  Is 
whether  equity  will  reform  a  voluntary  deed 
U4)on  proceedings  therefor  brought  by  the 
grantee;  and  the  principle  controlling  that 
question  seems  to  be  well  settled  by  the  ad- 
judication of  this  and  other  courts,  and  to  be 
BO  recognized  by  text-writers.  That  principle 
is  set  forth  In  Story's  Eq.  Jur.  8  987:  "The 
general  principle  Is  established  that  In  no 
case  whatsoever  will  courts  of  equity  Inter- 
fere In  favor  of  mere  volunteers,  whether  It 
be  upon  a  voluntary  contract,  or  a  cove- 
nant, or  a  settlement,  however  meritorious 
may  be  the  consideration,  and  although  they 
stand  in  the  relation  of  wife  or  child" — 
quoted  and  applied  by  the  Supreme  Court  of 
Michigan  (Shears  v.  Westover,  110  Mich.  505, 
68  N.  W.  266),  following  another  case  decided 
by  the  same  court.  See,  also,  the  cases  of 
Wait  V.  Smith,  92  111.  385,  Eaton  v.  Eaton,  15 
Wis.  259,  Enos  v.  Stewart  (Cal.)  70  Pac. 
1005,  and  Gwyer  v.  Spaulding,  33  Neb.  573, 
60  N.  W.  681.  In  the  case  of  Powell  v. 
Powell,  27  Ga.  36,  78  Am.  Dec.  724,  it  was 
said :  "Is  there  anything  to  take  his  case  out 
of  the  general  principle?  It  is  said  that 
there  is.  It  Is  said  in  the  first  place,  that 
the  case  of  a  voluntary  conveyance  in  favor 
of  a  wife  or  children  is  an  exception  to  that 
principle.  But  we  are  not  prepared  to  admit 
this  proposition.  The  English  decisions  seem 
to  be  against  it  See  1  Story  Eq.  S  176,  and 
cases  cited;  Adams'  Equity,  78."  Jackson, 
C.  J.,  speaking  for  the  court  In  the  case  of 
Prater  v.  Sears,  77  6a.  28,  touching  the 
question  of  the  reformation  of  a  voluntary 
deed,  said :  "On  the  face  of  the  accepted  con- 
veyance, it  is  a  mere  voluntary  deed.  On  the 
contract  sought  to  be  set  up,  it  is  a  bind- 
ing deed  for  value.  The  other  Ride  to  it  is 
dead.     If  a  mere   voluntary   coureyauce,   a 


mistake  in  It  will  not  be  corrected  against 
heirs,  which  is  the  case  here ;  nor  will  a  spe- 
cific performance  of  it,  when  corrected,  be  de- 
creed." 

Counsel  for  defendant  In  error  insisted 
that,  as  the  grantees  had  gone  into  possession 
of  the  lands  the  description  of  which  is 
sought  to  be  corrected  and  reformed,  the  con- 
tract was  executed,  and  that  therefore  they 
are  entitled  to  the  relief  prayed,  and  rely 
upon  the  case  of  Wycfae  t.  Oreen,  16  Ga.  49, 
in  which  the  court  held  that  "if  a  voluntary 
contract,  however,  be  actually  executed,  then 
a  court  of  equity  will  enforce  all  of  the  rights 
growing  out  of  the  contract  against  anybody." 
But  a  clear  distinction  Is  pointed  out  in  Pow- 
ell V.  Powell,  supra,  between  the  case  of 
Wyche  V.  Green  and  cases  like  the  Powell 
Case  and  the  one  at  bar.  Such  a  mistake  as 
that  alleged  in  the  petition  "is  a  mere  failure 
In  a  bounty,  which,  as  the  grantor  was  not 
bound  to  make,  he  Is  not  bound  to  per- 
fect." Adair  V.  McDonald,  42  Ga.  506.  The 
fact  that  the  recipients  of  the  bounty  had 
enjoyed  the  benefits  thereof  for  a  period  of 
several  years  gives  them  no  stronger  equi- 
table claim  upon  the  grantor  than  if  they 
had  never  enjoyed  them  at  all.  If  both  the 
grantors  and  grantees  were  in  the  same  posi- 
tion relatively  to  this  as  they  were  when  the 
deed  was  executed,  and  the  grantor  was 
consenting  thereto,  we  could  produce  authori- 
ty for  holding  that  the  deed  might  be  reform- 
ed and  corrected  by  a  court  of  equity:  but 
before  the  proceedings  were  instituted  to  re- 
form the  Instrument  in  question  a  Judgment 
had  been  obtained  by  the  plaintiff  in  error 
against  the  grantor,  which  created  a  lien  in 
favor  of  the  former  upon  all  the  property  of 
the  latter.  For  the  grantor  to  consent  to 
the  correction  and  perfection  of  an  Incorrect 
or  imperfect  voluntary  conveyance  is  an  act 
of  liberality  or  generosity,  an  act  similar  in 
its  nature  to  the  bestowal  of  a  bounty.  Such 
an  act  he  is  not  free  to  perform,  if  it  tends 
to  Interfere  with  the  rights  and  Just  de- 
mands of  a  judgment  creditor.  We  find  in 
this  salient  fact  a  strong  reason  for  holdhig 
that  the  present  case  is  not  entitled  to  be 
listed  among  the  exceptions  to  the  general 
rule  that  equity  will  not  Interfere  to  reform 
a  voluntary  deed  because  of  mistake;  and 
the  general  demurrer  Invoking  the  application 
of  that  rule  should  have  been  sustained. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


CENTRAL  OF  GEORGIA  RT.  00.  ▼. 

BRANDENBURG. 

(Supreme  Court  of  Georgia.    Aug.  16,  1907.) 

1.  Railroads— IN.TUBT  to  Pebsor  on  Track 
—Action— Petition. 

When  this  case  was  before  the  Supreme 
Court  on  a  former  occasion  (Kemp  v.  Central 
Ry.  Co.,  122  Ga.  659,  50  S.  E.  465),  it  was 
held  that  the  petition  was  good  as  against  a 
eipnpnil  lipninrrer,  but  that  the  special  demurrer 
should  have  been  sustained.  Before  the  remitti- 
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tnr  waa  entered,  the  plaintiff  offered  an  amend- 
ment to  the  petition,  attempting  to  cure  the  de- 
fects pointed  out  in  the  special  demurrer  orig^ 
inally  filed,  aa  well  as  in  ue  amendment  to  the 
special  demurrer,  which  was  Bled  to  the  petition 
as  amended.  While  the  amendment  cured  some 
of  the  defects,  the  petition  as  amended  was  still 
subject  to  some  of  the  objections  raised  In  the 
special  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  41.  Railroads,  {{  1331,  1337.] 

(Syllabus  by  the  C!ourt) 

2.  Same. 

The  petition  as  amended  was  not  subject 
to  any  of  the  objections  set  out  in  the  special 
demurrer.  (Per  Cobb,  P.  J.,  and  Atkinson,  Jn 
diaaenting.) 

EitTor  from  Baperior  Court,  Bulloch  Coun- 
ty;   B.  T.  Rawlinga,  Judge. 

Action  by  Mrs.  Kemp  against  tbe  Central 
of  Georgia  Hallway  Company.  Pending  the 
action,  plaintiff  Intermarried  with  one  Bran- 
denburg, and  the  action  was  continued  in  tbe 
name  of  A.  K.  Brandenburg.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
yersed. 

Mrs.  Kemp  brought  suit  for  damages  re- 
salting  from  the  homicide  of  her  husband. 
The  petition  alleged  that  the  defendant,  by 
the  operation  of  its  locomotive  and  cars  in  a 
careless,  negligent,  and  Improper  manner, 
ran  over  and  killed  her  husband,  in  the  coun- 
ty of  Bulloch,  at  a  point  between  Parish  and 
Metter  stations;  that  the  killing  was  done 
by  a  passenger  train  going  west,  upon  a 
straight  track,  and  occurred  on  tbe  12th  day 
of  February;  and  that  the  conduct  of  the 
agents  and  employes  of  the  railroad  on  tbe 
occasion  In  question  was  wrongful  and  wan- 
ton. It  alleged  that  her  husband  was  26 
years  of  age,  able-bodied,  and  well  educated, 
and  was  a  farmer,  merchant,  and  school 
teacher,  and  earning  an  annual  income  of 
f  1,000.  To  ibis  petition  the  defendant  filed 
both  general  and  special  demurrers.  These 
demurrers  were  overruled,  and  the  defendant 
excited.  The  Judgment  overruling  the  gen- 
eral demurrer  was  affirmed  by  this  court, 
and  the  Judgment  overruling  the  special  de- 
murrer was  reversed.  Kemp  v.  C«itral  Ry. 
Co..  122  Ga.  S&9,  60  S.  B.  466. 

Before  tbe  remittitur  was  entered  In  the 
trial  court  tbe  plaintiff  offered  an  amend- 
ment alleging,  in  substance,  that  tbe  defend- 
ant was  negligent  at  tbe  time  and  place  in 
qnestlon,  In  that  it  ran  Its  cars  at  a  high 
rate  of  speed,  greater  than  was  necessary  or 
usual,  or  was  required  to  make  the  schedule 
upon  wblcb  the  train  was  run;  that  this 
amounted  to  recklessness;  that  at  the  place 
where  the  husband  of  plaintiff  was  killed  the 
public  generally  were  accustomed  to  use  the 
roadway  of  defendant  as  a  path  or  passage- 
way, and  the  servants  In  charge  of  the  train 
had  reason  to  anticipate  that  there  would  be 
persons  passing  at  this  point,  and  they  neg- 
ligently failed  to  keep  a  lookout  for  such 
persons;  that  the  locomotive  was  not  equip- 
ped with  a  proper  headlight,  and  the  head- 
light was  not  burning  on  tbe  occasion  In 


question;  that  tbe  company  failed  "to  equip 
said  train  with  brakes,  or  air  brakes,  and 
other  appliances  necessary  and  requisite  for 
tbe  safe  operation"  of  the  train,  and  without 
which  tbe  servants  In  charge  thereof  could 
not  stop  tbe  train,  even  after  having  become 
aware  of  the  presence  of  tbe  plaintiff's  hus- 
band upon  the  track ;  that  the  servants  and 
agents  in  charge  of  tbe  train  were  careless 
and  negligent  in  failing  and  refusing  to  stop 
the  train  after  they  had  notice  of  the  pres- 
ence of  the  plalntifTs  husband  on  tbe  track 
and  In  Imminent  danger  of  being  killed ;  that 
tbe  locomotive  and  cars  of  tbe  defendant 
were  old,  worn  out.  Improperly  equipped,  and 
not  suited  for  the  purpose  for  which  they 
were  used;  that  the  servants  In  charge  of 
tbe  train  failed  and  refused  to  give  any  sig- 
nal at  the  crossing  near  which  tbe  husband 
of  plaintiff  was  killed,  and  to  slaclien  tbe 
speed  of  the  train  on  approaching  the  cross- 
ing, thereby  failing  to  give  him  notice  of  tbe 
approach  of  the  train  In  time  for  him  to 
have  saVed  himself;  that  the  train  was  run 
in  a  reckless  and  wanton  manner,  without 
regard  to  the  safety  of  the  persons  traveling 
along  tbe  highway;  that  tbe  servants  In 
charge  of  the  train,  after  the  presence  of 
plalntifTs  husband  on  tbe  track  was  known 
to  them,  failed  and  refused  to  reduce  tbe 
speed  of  the  train,  to  give  any  signal,  or  per- 
form any  other  act  required  to  avoid  the  kill- 
ing of  her  husband,  and,  even  after  tbe  pres- 
ence of  plaintiff's  husband  became  known, 
ran  said  train  in  a  reckless  and  wanton  man- 
ner, without  regard  to  his  life,  striking  and 
killing  blm:  that  tbe  engineer  In  charge  of 
the  locomotive  was  an  old  man,  with  failing 
eyesight,  who  could  see  but  a  short  distance, 
and  was  therefore  an  incompetent  and  unfit 
I)er8on  for  tbe  duty  required  to  be  dischar- 
ged; that  the  engineer  and  fireman  failed 
and  refused  to  keep  a  lookout,  although  they 
were  running  on  a  straight  track,  with  noth- 
ing to  obstruct  their  view  for  half  .a  mile  or 
more:  and  that  the  husband  of  plaintiff 
"was  entirely  free  from  any  fault  on  bis 
part" 

The  defendant  filed  both  a  general  and 
si>eclal  demurrer  to  the  petition  as  amended. 
The  q>eclal  demurrer  raised  the  objections 
that  the  petition  did  not  show  any  duty  or 
diligence  on  the  part  of  defendant  to  the 
plaintiff's  husband;  that  there  was  nothing 
In  the  allegations  which  would  amount  to 
wantonness  on  the  part  of  tbe  defendant; 
that  it  appears,  from  all  of  the  averments, 
that  tbe  husband  of  plaintiff,  by  tbe  exercise 
of  ordinary  care,  could  have  avoided  the  con- 
sequences of  the  alleged  negligence  of  the  de- 
fendant; that  It  did  not  appear,  from  the 
averments,  how  the  alleged  acts  of  negli- 
gence caiKsed  or  contributed  to  the  Injury  of 
plaintiff;  that  it  does  not  aver  in  what  re- 
spect tbe  locomotive  and  cars  were  improper- 
ly equipped ;  that  it  does  not  appear  what 
degree  of  diligence  was  due  by  the  defend- 
ant to  the  piainttCTs  busban^  that  it  does 
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not  appear  that  the  plaintiff's  husband  was 
at  or  upon  any  public  road  crossing,  or  bo 
near  thereto  as  to  render  the  failure  of  the 
defendant  to  observe  the  statutory  signal  for 
public  road  crossing  negligence  relatively  to 
the  plaintiff's  husband;  that  It  was  not  al- 
leged in  what  respect  the  engineer  was  an 
Incompetent  or  unfit  person,  nor  does  It  ap- 
pear In  what  manner  the  plalntifTs  husband 
was  free  from  fault,  nor  what  care  or  dili- 
gence was  exercised  by  him  to  avoid  the  In- 
jury, nor  by  what  right  or  In  what  capacity 
he  was  upon  the  track  at  the  time  of  the  in- 
Jury,  nor  how  near  he  was  to  a  public  road 
crossing,  nor  does  it  appear  whether  he  was 
walking,  sitting,  standing,  or  lying  upon  the 
track,  and  the  allegation  that  he  was  free 
from  fault  was  merely  the  conclusion  of  the 
pleader. 

The  demurrer  was  overruled,  and  the  de- 
fendant filed  exceptions  pendente  lite.  The 
case  proceeded  to  trial,  and  resulted  in  a  ver^ 
diet  in  favor  of  the  plaintiff  for  $5,000.  The 
motion  for  a  new  trial,  filed  by  the  defend- 
ant, was  overruled,  and  In  Its  bill  of  excep- 
tions it  assigns  as  error  each  of  the  rulings 
Just  stated.  The  plaintiff,  while  the  suit 
was  pending.  Intermarried  with  Branden- 
burg, and  the  suit  is  now  proceeding  under 
the  name  so  acquired  by  her. 

Lawton  &  Cunningham  and  H.  W.  John- 
son, for  plaintiff  in  error.  A.  Herlngton,  H. 
B.  Strange,  and  Evans  &  Evans,  for  defend- 
ant In  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  The  special  demurrer  to  the  petition, 
as  amended,  raises  numerous  questions.  We 
all  agree  that  some  of  the  grounds  of  the 
special  demurrer  were  not  well  taken.  We 
are  not  agreed  as  to  the  proper  decision  of 
the  other  questions  raised  by  the  demurrer. 
Those  matters  upon  which  we  are  agreed, 
and  which  require  special  notice,  will  be 
first  dealt  with.  The  special  demurrer  raises 
objection  that  the  mere  allegation  that  the 
deceased  was  free  from  fault  Is  too  general, 
and  that  the  facts  which  show  such  freedom 
from  fault  should  have  been  set  out  In  Al- 
len V.  Augusta  Factory,  82  Ga.  76,  8  S.  E. 
68,  Mr.  Chief  Justice  Bleckley  said:  "The 
allegation  that  the  deceased  was  without 
fault  Is  too  general,  and  too  much  In  the 
nature  of  a  legal  conclusion,  to  serve  as  a 
substitute  for  the  proper  allegation  of  his 
want  of  knowledge."  It  is  to  be  noted  that 
In  that  case  freedom  from  fault  depended 
largely  upon  want  of  knowledge  on  the  part 
of  the  plaintiff,  and,  of  course,  this  was  a 
matter  peculiarly  within  the  knowledge  of 
the  plaintiff  himself,  and  therefore  he  should 
not  be  allowed  to  place  himself  behind  merely 
a  general  allegation,  when  it  was  so  easy 
for  him  to  make  a  specific  averment.  In 
the  cases  of  Central  R.  Co.  v.  Hubbard,  86 
Ga.  02.3.  12  S.  K.  ]020.  and  GcnrRia  R.  Co.  v. 
Rayford,  115  Ga.  937,  42  S.  E.  234,  it  was 


held  that,  as  against  a  general  demarrw,  an 
allegation  that  the  plaintiff  was  without  fault 
was  sufficient  See,  In  this  connection.  Pierce 
V.  Seaboard  Air  Line  Ry.,  122  Ga.  664,  50  S. 
E.  46a  It  is  to  be  noted  that  in  all  of  these 
cases  the  suit  was  by  an  employ^  or  the  widow 
of  an  employ^  against  the  master.  Where  a 
servant  brings  suit  against  a  master  to  re- 
cover on  account  of  an  Injury  resulting  from 
defective  machinery,  it  Is  necessary  to  al- 
lege and  prove  that  the  defect  was  known 
to  the  master,  or  should  have  been  so  known 
by  the  use  of  ordinary  care,  and  that  it  was 
unknown  to  the  employ^,  and  that  be  bat. 
not  equal  means  of  knowing  the  danger.  Civ. 
Code  1895,  {  2612.  If  the  suit  is  by  a  rail- 
road employe  for  a  personal  injury  arising 
from  the  acts  of  fellow  servants,  negligence 
on  the  part  of  the  other  employes  and  free- 
dom from  negligence  on  his  own  are  both  nec- 
essary, and  these  must  be  alleged.  Civ. 
Code  1895,  {  2323. 

In  these  cases  absence  of  knowledge  or 
negligence  is  a  part  of  the  plaintiff's  case, 
and  must  be  alleged  as  such.  But  generally, 
in  other  cases,  where  suit  Is  brought  by  one 
against  a  railroad  company  to  recover  for  a 
personal  Injury,  the  plaintiff  is  not  bound 
to  allege  bis  own  freedom  from  fault  Want 
of  ordinary  care  on  bis  part  Is  a  matter  of 
defense.  Its  negation  is  not  essential  to  set- 
ting out  the  plaintiffs  case.  This  being  so. 
If  the  plaintiff  does  not  allege  that  be  was 
free  from  fault,  such  allegation  Is  not  subject 
to  demurrer  on  the  ground  that  it  is  too  gen- 
eral, and  falls  to  set  out  how  and  wherein 
he  was  not  negligent  If  a  cause  of  action 
is  duly  alleged  against  the  defendant  entire 
freedom  from  fault  is  not  necessary  to  a 
recovery.  It  is  only  a  failure  to  use  ordinary 
care,  where  by  such  use  the  consequences  of 
the  defendant's  negligence  could  have  been 
avoided,  which  will  prevent  a  recovery.  If 
entire  freedom  from  fault  on  the  plaintiff's 
part  Is  alleged.  It  is  not  necessary  to  prove 
It  to  make  out  a  case  In  his  favor.  If,  under 
the  evidence,  he  is  guilty  of  some  negligence, 
but  not  enough  to  bar  a  recovery  under  the 
rule  above  stated,  there  may  be  a  recovery; 
but  the  damages  would  be  diminished  In 
proportion  to  the  negligence  attributable  to 
each.  The  allegation  of  the  greater  (entire 
freedom  from  fault)  Includes  the  less  (partial 
freedom  from  fault).  It  Is  not  necessary, 
therefore,  to  allege  In  detail  bow,  why.  aod 
wherein  the  plaintiff  Whs  entirely  free  from 
fault  Besides,  when  it  is  alleged  that  one 
Is  guilty  of  no  negligence  whatever,  this  nega- 
tives all  possible  negligence;  and  It  is  not 
necessary  to  recite  In  detail  all  possible  acts 
of  negligence  which  he  might  have  committed, 
and  then  deny  that  he  did  each  of  such  acts 
separately.  To  allege  that  one  did  nothing 
negligent  Is  enough.  It  Is  not  necessary  to 
describe  all  possible  negligence,  merely  tf> 
deny  that  he  committed  It.  So,  if  I  should 
say  that  I  did  nothing,  this  would  mean  that 
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I  did  not  do  auytblng  or  everything.  It 
would  not  be  any  more  complete  If  I  should 
describe  anything  or  eveTything,  and  thai 
add  that  I  did  not  do  It 

In  the  present  case  the  allegation  that  the 
deceased  was  free  from  fault  was  an  unneces- 
sary averment  A8  It  was  unnecessary,  the 
defendant  certainly  bad  no  right  to  require 
any  elaboration  of  the  averment  or  any  more 
detail  in  reference  to  the  unnecessary  allega- 
tion than  the  plaintiff  saw  fit  to  offer.  If  the 
case  had  been  of  a  character  where  the  aver- 
ment, was  a  necessary  part  of  the  plaintiff's 
case,  then  the  defendant  might  have  been  en- 
titled to  more  information  as  to  the  matter. 
The  office  of  a  special  demurrer  Is  to  call  for 
information  which  the  defendant  is  entitled  to 
have  under  the  law.  If  the  plaintiff  makes 
an  unnecessary  allegation,  the  right  of  the 
defendant  is  generally  either  to  have  it  strick- 
en or  require  it  to  be  proved,  if  the  averment 
Is  of  such  a  character  as  to  be  descriptive  of 
the  transaction  In  question.  The  amendment 
to  the  petition  contained  a  paragraph  which 
alleged  that  the  defendant  was  negligent  "in 
failing  to  equip  said  train  with  brakes,  or 
air  brakes,  and  other  appliances  necessary 
and  requisite  for  the  safe  operation  of  such 
a  train  of  oars,  and  without  which  the  em- 
ployes and  servants  of  such  railway  company 
could  not  have  stopped  said  train  after  hav- 
ing become  aware  of  the  presence  of  the 
plalntUTs  husband  upon  said  track  in  suf- 
ficient time  to  have  stopped  said  train  of  cars, 
had  they  been  properly  equipped."  This  was 
sufficient  to  put  the  defendant  on  notice  that 
the  negligence  claimed  was  the  failure  to 
equip  its  train  with  proper  appliances  for 
stopping  the  train,  whatever  those  appliances 
might  have  been.  It  was  notified  that  it 
would  be  required  to  defend  this  allegation 
of  negligence  In  such  way  as  to  prove  that  the 
train  was  equipped  with  such  appliances  as 
reasonable  diligence  required  them  to  use. 
Taking  all  of  the  averments  together,  the  ef- 
fect of  the  charge  of  negligence  against  the 
defendant  was  that  the  train  was  equipped 
in  such  way  that  It  could  not  be  controlled 
and  managed  In  an  emergency  such  as  faced 
It  at  the  time  that  the  presence  of  the  de- 
ceased upon  the  track  was  discovered.  The 
averm«it8  were  sufficient  to  put  the  defend- 
ant on  notice  of  what  it  was  to  answer ;  and, 
if  the  train  was  equipped  in  the  manner  that 
the  diligence  required  by  law  demanded,  it 
could  easily  meet  the  charge  of  negligence  re- 
ferred to.  The  manner  in  which  the  train 
was  equipped  was  more  peculiarly  within  Its 
own  knowledge  than  the  knowledge  of  the 
plaintiff,  and  the  details  as  to  the  equipment 
come  more  properly  from  It  In  response  to 
the  charge  of  negligence  than  It  would  from 
the  plaintiff  In  the  specification  of  negligence. 
On  the  remaining  questions  which  will  be 
specially  dealt  with  we  are  not  agreed;  and 
the  views  of  the  majority  of  the  court  will 
be  stated,  as  well  as  the  views  of  the  dis- 


senting members.  The  special  demurrer  to 
the  petition  as  amended  raises  the  question 
that  it  did  not  show  whether  the  deceased 
was  walking,  sitting,  standing,  or  lying  upon 
I  the  track;  nor  did  it  show  any  duty  of  dill- 
I  gence  on  the  part  of  the  defendant  to  the 
plaintiff's  husband,  nor  what  degree  of  dili- 
gence was  owed ;  nor  did  It  appear  that  the 
plalntltrs  husband  was  at  or  upon  a  public 
road  crossing,  or  so  near  thereto  as  rendered 
the  failure  on  the  part  of  the  defendant  to 
observe  the  statutory  signals  required  at  such 
places  negligence  on  its  part  relatively  to  the 
deceased;  nor  did  It  show  by  what  right  or 
in  what  capacity  the  deceased  was  upon  the 
track  at  the  time  of  the  alleged  injury.  The 
views  of  the  majority  of  the  court  on  these 
matters  are  thus  stated  by  them : 

In  the  second  para£n*aph  of  the  original  pe- 
tition It  was  alleged  that  the  plaintiff's  hus- 
band was  killed  by  the  careless  and  negli- 
gent running  of  the  locomotive  and  cars  of 
the  defendant  company,  and  In  the  fourth 
paragraph  thereto  it  was  alleged  that  he  was 
wrongfully  and  wantonly  run  over  and  kill- 
ed by  the  locomotive  and  cars  of  the  defend- 
ant company.  On  the  first  trial  of  the  case 
the  special  demurrers  to  the  petition  were 
overruled  by  the  trial  Judge,  and  his  judg- 
ment, In  this  respect,  was  reversed  by  this 
court  in  Kemp  v.  Central  Ry.  Co.,  122  Ga.  689, 
SO  S.  R  465,  because  the  petition  did  not 
show  (1)  whether  the  deceased  was  an  em- 
ploys, licensee,  or  trespasser ;  (2)  whether  the 
homicide  was  at  a  public  crossing,  or  at  a 
point  distant  therefrom;  or  (3)  whether  the 
deceased  was  walking,  standing,  or  lying  on 
the  track,  and,  if  the  latter,  whether  he  was 
there  vohmtarily  or  because  of  some  sudden 
access  of  sickness.  In  the  amendment  to  the 
petition,  filed  before  the  remittitur  was  en- 
tered in  the  trial  court  It  was  alleged  that 
the  homicide  of  the  plaintiff's  husband  was 
caused  by  the  negligent  reckless,  and  wan- 
ton acts  of  the  agents  and  employes  of  the 
defendant  company  in  the  running  of  Its  lo- 
comotive and  cars,  which  acts  were,  in  a 
loose  and  general  way,  sought  to  be  set  out 
In  the  amendment  It  Is  dear  to  our  minds 
that  the  plaintiff  did  not  intend,  by  the  vari- 
ous allegations  of  negligence  set  forth  in  the 
amendment  to  limit  her  alleged  right  to  re- 
cover to  a  case  wherein  she  relied  solely  up- 
on the  alleged  wanton  homicide  of  her  hus- 
band ;  but  she  evidently  endeavored  to  set 
out  acts  of  negligence  on  the  part  of  the  de- 
fendant and  its  employ^  which  caused  the 
death  of  her  husband,  and  which  did  not 
amount  to  wantonness,  and  upon  which  she 
relied  for  recovery.  This  being  true,  the 
amended  petition  was  as  much  subject  to  spe- 
cial demurrer  as  the  original  petition,  for 
failing  to  show  by  what  right  or  in  what 
capacity,  the  plaintiff's  husband  was  at  or 
upon  the  defendant's  railroad  track  at  the 
time  he  was  killed,  whether  the  homicide 
was  at  a  public  crossing,  and  whether  he  was 
walking,  standing,  ^r^.l^^g^^^^gl^ck. 
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The  rulings  made  In  tbls  case  when  It  was 
formerly  before  this  court  are  the  law  of  the 
case  aud  must  control  It 

Mr.  Justice  ATKINSON  and  I  cannot  agree 
to  tbls  view.  In  our  opinion  the  petition  Is 
not  subject  to  the  objections  referred  to  In 
the  views  of  the  majority  above  set  forth. 
In  the  petition  as  it  originally  stood,  it  was 
material  for  the  defense  that  there  should 
be  some  information  given  by  the  pleader  as 
to  the  position  of  the  deceased  on  the  track, 
but  under  the  amendment  this  becomes  no 
longer  material.  It  Is  distinctly  alleged  that 
the  servants  in  charge  of  the  train  had  no- 
tice that  the  deceased  was  upon  the  track 
and  that  by  the  exercise  of  ordinary  care  they 
could  have  avoided  killing  blm.  The  effect 
of  the  allegations  Is  that  they  knew  of  his 
presence  and  used  no  effort  whatever  to  pre- 
vent Injury  to  him.  If  this  was  true,  his 
death  was  the  result  of  a  wanton  act.  For- 
rest V.  Ga.  R.  Co.,  128  Ga.  77,  67  &  B.  98,  and 
citations.  If  the  allegations  of  the  petition 
as  to  the  manner  In  which  the  deceased  was 
killed  are  true,  the  defendants  would  be  lia- 
ble, without  reference  to  his  position  upon 
the  track  at  the  time  of  his  death.  The  pe- 
tition. In  effect,  charged  that  the  agents  and 
servants  of  the  railway  company  wantonly 
and  willfully  killed  the  deceased  after  they 
knew  that  he  was  upon  the  track  In  a  place 
of  danger.  To  say  that  this  allegation  is  de- 
fective, for  the  reason  that  It  did  not  allege 
whether  he  was  walking,  standing,  or  lying 
down,  would  be  the  equivalent  of  holding 
that  an  Indictment  for  murder,  which  charg- 
ed that  the  accused  with  malice  aforethought 
did  kill  and  murder  a  named  person,  was 
subject  to  special  demurrer  upon  the  ground 
that  it  did  not  appear  whether  he  was  walk- 
ing, standing,  or  lying  down  at  the  time  he 
was  slain. 

The  amoidment  alleged  that  the  defendant 
was  negligent  because  "the  locomotive  and 
cars  of  said  defendant  company,  which  ran 
over  and  killed  the  plaintiff's  husband,  were 
old  and  worn  out  and  .improperly  equipped, 
and  not  suited  for  the  purpose  for  which  they 
were  used  by  said  company,  rendering  them 
Incapable  of  being  managed  or  controlled  In 
a  way  calculated  to  maintain  the  safety  of 
the  public,  and  In  such  a  way  as  to  have 
saved  the  life  of  the  said  Kemp,  even  when 
his  presence  on  the  track  and  his  imminent 
danger  of  being  killed  became  known  to  the 
servants  of  said  company  on  said  train,  and 
sufficient  time  before  he  was  struck  to  have 
saved  his  life,  had  said  locomotive  and  cars 
been  such  as  were  reasonably  suited  for  the 
purpose  for  which  they  were  used,  namely, 
that  of  a  passenger  train."  We  do  not  agree 
as  to  the  proper  construction  of  this  para- 
graph. The  majority  of  the  court  are  of  the 
opinion  that,  properly  construed,  the  para- 
graph contains  a  general  allegation  that  the 
defendant  was  negligent  in  reference  to  the 
entire  equipment  of  the  train,  and  that,  when 
so  construed,  the  allegation  Is  too  general 


under  the  former  rulings  of  this  court  See 
Hudglns  V.  Ck)ca  Cola  Co.,  122  Ga.  695,  50  S. 
E.  974,  and  citations;  Seaboard  Air  Line  By. 
V.  Olsen,  123  Ga.  612,  61  S.  B.  691 ;  Louisville 
&  Nashville  B.  Co.  v.  Cody,  119  Ga.  871,  46 
S.  B.  429;  Bussell  v.  Central  By.  Co.,  119  Ga. 
705,  46  S.  E.  858.  Mr.  Justice  ATKINSON 
and  I  are  of  the  opinion  that  the  paragraph, 
properly  construed,  Is  not  an  allegation  of 
negligence  as  to  the  equipment  generally,  but 
that  it  is  a  specific  allegation  that  the  train 
was  not  equipped  with  appliances  necessary 
to  stop  the  same.  The  majority  think  that 
the  special  demurrer  should  have  been  sus- 
tained; but  Mr.  Justice  ATKINSON  and  I 
are  of  contrary  views,  for  the  reasons  stated. 

The  numerous  other  grounds  of  special  de- 
murrer do  not  require  any  special  notice.  We 
are  all  of  the  opinion  that  they  are  with- 
out merit. 

Judgment  reversed. 

FISH,  G  J.,  and  LUMPKIN  and  BECK, 
JJ.,  concur.  COBB,  P.  J.,  and  ATKINSON, 
J.,  dissent    EVANS,  J.,  disqualified. 


TOW  et  aL  v.  SULLIVAN  et  aL 

SULLIVAN  et  al.  v.  TOW  et  al. 

(Supreme  Court  of  Georgia.    Aug.  8,   1907) 

1.  Counties— Taxation— Independent  Levy. 

The  order  of  the  county  authorities  of 
Franklin  county  of  July  4,  1906,  providing  for  a 
tax  levy  for  the  expenses  of  the  county  for 
1905,  properly  construed,  is  not  a  new  and  in- 
dependent tax  levy  during  the  year  1906,  but  is 
an  amendment  to  the  tax  levy  of  September  9. 
1905,  making  the  same  conform  to  the  law  as 
laid  down  in  the  decision  when  this  controvetsy 
was  before  this  court  on  a  former  occasion. 

2.  Same— Creation  of  New  Countt— Liabii.- 

ITIES  t7NDEB  TAX   LEVT. 

A  new  county  was  created  by  an  act  ap- 
proved August  18,  1905,  and  was  organized  on 
December  6,  1906.  The  authorities  of  the  coun- 
ty from  which  a  portion  of  the  territory  of  the 
new  county  was  taken,  on  September  9,  1905, 
made  a  tax  levy  which  embraced  amounts  neces- 
sary to  pay  for  the  erection  of  new  bridges,  con- 
tracts for  which  were  entered  into  after  the 
date  of  the  act  creating  the  new  county.  Held, 
that  the  property  owners  in  the  new  county  are 
not  liable  for  that  portion  of  the  tax  levy  neces- 
sary for  the  purpose  of  erecting  such  bridges. 
8.  Same— .Ttjdqment— Revebsal. 

No  sufficient  reason  has  been  shown  for  re- 
versing the  judgment. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Franklin  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  T.  B.  Yow  and  others  against 
B.  P.  Sullivan,  tax  collector,  and  another. 
From  the  Judgment,  both  parties  bring  error. 
Affirmed. 

Yow  and  others,  including  the  Southern 
Ballway  Company,  filed  a  petition  against 
the  tax  collector  and  the  sheriff  of  Franklin 
county,  alleging:  That  all  of  the  plaintiffs, 
except  the  railway  company,  were  residents 
in  that  portion  of  Stephens  county  which 
was  formerly  Franklin  county,  and  the  com- 
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pany  is  a  foreign  corporation,  wltb  a  line 
of  railway  throngh  tbose  two  counties,  nine 
miles  of  Its  line  being  In  that  portion  of 
Stephens  county  above  referred  to.  That  on 
Angust  18,  1005,  an  act  was  passed  creating 
the  county  of  Stepbena,  and  the  county  was 
organized  on  the  day  of  December, 

1905.  That,  notwithstanding  the  creation  of 
the  new  county,  the  ordinary  of  Franklin 
county,  on  September  0,  1905,  undertook  to 
levy  a  tax  upon  tbe  property  of  the  plaln- 
tittt,  who  filed  petition  to  enjoin  the  collec- 
tion of  the  tax,  and  an  order  was  passed 
granting  the  Injunction,  which  ruling  was 
Bfflrmed  by  the  Supreme  Court    On  July  4, 

1906,  the  ordinary  of  Franklin  county,  with 
tbe  advice  of  the  county  commissioners,  un- 
dertook to  levy  a  tax  for  the  year  1905 ;  such 
levy  being  In  the  following  words:  "Georgia, 
Franklin  County.  July  4,  1906.  Whereas, 
tbe  ordinary  of  Franklin  county,  on  the  9th 
of  September,  1905,  did  pass  an  order  assess- 
ing county  taxes  on  all  property  and  every 
species  of  value  or  specifics  which  Is  taxed 
by  the  state  and  which  was  subject  to  taxa- 
tion for  the  year  1905;  and  whereas,  an 
equitable  petition  was  filed  In  tbe  superior 
court  of  Franklin  county  on  the  20th  day  of 
December,  1906,  by  T.  B.  Tow  et  al.,  praying 
for  an  Injunction  against  B.  F.  Sullivan,  tax 
collector  of  Franklin  county,  and  on  the  30th 
of  December,  1905,  his  honor,  R.  B.  Russell, 
judge  of  the  superior  court  of  Franklin  coun- 
ty, granted  an  Injunction,  and  enjoined  said 
tax  collector  from  collecting  taxes  due  the 
county  of  Franklin  by  petitioners,  and  said 
decision  having  been  affirmed  by  the  Su- 
preme Court  of  Oeorgla,  declaring  the  order 
of  the  ordinary  of  Franklin  county,  levying 
said  taxes  for  said  county,  to  be  void,  be- 
cause the  order  failed  to  specify  the  percent- 
age levied  for  each  specific  purpose  enumer- 
ated therein:  Therefore,  the  ordinary  of 
said  county,  in  pursuance  of  the  laws  of  this 
state,  which  require  the  ordinary  of  Franklin 
county,  with  the  advice  of  the  county  commis- 
sioners of  roads  and  revenues  of  said  coun- 
ty, to  levy  a  percentage  tax  on  all  taxable 
property  sufficient  to  meet  the  requlremoitB 
thereof  for  county  taxes  for  the  year  190S, 
and  It  Is  ordered  by  the  ordinary  of  Frank- 
lin county  that  there  be  and  hereby  is 
levied  a  tax  of  $15.10  on  each  thousand  dol- 
lars of  taxable  property  for  the  year  1905, 
returned  by  each  taxpayer  and  upon  the 
tax 'digest  of  said  coun^  of  B^anklln  for 
1906,'  which  Is  subject  to  taxation  ad  valor- 
em, and  which  tax  is  levied  for  the  follow- 
ing purposes,  to  wit:  $1.10%  on  each  hun- 
dred dollars,  to  build  and  repair  courthouses 
and  Jails,  bridges,  and  ferries,  and  other 
public  improvements  according  to  contract; 
10%  cents  on  each  hundred  dollars,  to  pay 
sherllTa,  jailer's,  and  other  officers'  fees  that 
may  be  legally  entitled  to  out  of  the  county ; 
elghty-fonr  one-hundredths  of  1  cent  on  each 
hundred-  dollars,  to  pay  coroners  all  fees 
that  may  be  due  them  by  tbe  county  for  hold- 


ing Inquest;  2V6  cents  on  each  hundred  dol- 
lars, to  pay  expenses  of  the  county  for  bail- 
iffs at  court,  nonresident  witnesses  In  crimin- 
al cases,  fuel,  servant  hire,  stationery,  and 
the  like;  8  cents  and  4%  mills  on  each  hun- 
dred dollars,  to  pay  jurors  a  per  diem  com- 
pensation; 8  cents  and  4%  mills  on  each 
hundred  dollars,  to  pay  expenses  incurred 
in  supporting  the  poor  of  the  county,  as  pre- 
scribed by  the  Code;  8  cents  and  4^  mills  on 
each  hundred  dollars,  to  pay  expenses  of 
working  the  roads  under  tbe  alternative 
road  law;  2%  cents  on  each  hundred  dollars, 
to  pay  any  other  lawful  charge  against  the 
county.  It  is  also  further  ordered  that  the 
tax  collector  of  Franklin  county  collect  said 
taxes  as  provided  by  law,  and  pay  the  same 
to  tbe  county  treasurer  of  Franklin  county," 
— signed  by  the  county  commissioners  and  by 
the  ordinary.  Pursuant  to  this  tax  levy  the 
tax  collector  has  Issued  executions  against 
all  of  tbe  plaintiffs,  except  the  railway  com- 
pany, and  will,  unless  restrained,  proceed 
to  collect  the  same.  The  Comptroller  Gener- 
al has  Issued  execution  against  the  railway 
company,  based  on  such  levy,  wlilch  has 
been  levied  by  the  sheriff.  By  an  act  passed 
in  1906,  the  county  affairs  of  Franklin  coun- 
ty were  taken  out  of  tbe  hands  of  the  or- 
dinary and  commissioners,  as  the  board  exist- 
ed on  July  4,  1906,  and  were  vested  in  a  new 
board  of  commissioners;  this  act  taking  ef- 
fect October  1,  1906.  It  is  alleged  that  the 
tax  levy  of  July  4,  1906,  Is  Illegal,  for  the 
reason  that  It  violates  that  provision  of  the 
Constitution  which  requires  that  all  taxes 
shall  be  levied  and  collected  under  a  general 
law,  and  no  authority  has  been  given  to  col- 
lect any  tax  under  such  a  levy  from  a  resi- 
dent of  Franklin  county  as  it  now  exists; 
that  the  levy  cannot  be  the  basis  for  an  exe- 
cution against  tbe  railway  company,  for  the 
reason  that  the  levy  Is,  by  its  terms,  limited 
to  property  "upon  the  tax  digest"  of  the 
county  for  1905;  that  It  is  void,  for  the  rea- 
son that  It  purports  to  levy  a  tax  of  $15.10 
on  the  thousand,  while  the  aggregate  of  the 
different  percentages  is  $15.16  on  the  thou- 
sand, and  tbe  first  item  does  not  specif  what 
I>er  cent  is  to  be  used  to  build  and  repair 
courthouses,  jails,  bridges,  ferries,  and  other 
public  Improvements,  and  there  was  no  con- 
tract outstanding  to  build  or  repair  court- 
bouses,  jails,  bridges,  etc.,  at  the  time  that 
the  original  levy  was  made  in  1905,  nor  at 
the  time  of  the  levy  of  July  4,  1906.  The 
county  authorities  had  determined  to  build 
a  new  courthouse,  -  but  thereafter  a  bond 
election  was  held  for  the  purpose  of  raising 
money  for  this  purpose,  and  tbe  people  as- 
sented to  the  Issuance  of  the  bonds.  Tbe 
plaintiffs  are  owners  of  property  now  em- 
braced in  Stephens  county,  and  are  not  liable 
for  tbe  tax  to  erect  a  courthouse  or  other 
public  Improvements  In  Franklin  county;  the 
tax,  as  originally  levied,  and  the  contract  for 
the  courthouse  being  made  after  the  passage 
of  the  act  creating  tbe  county- of  Stephens. 
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The  prayer  Is  that  the  tax  collector  and 
sheriff  be  enjoined  from  proceeding  to  col- 
lect the  execntions. 

The  defendants  answered  that  the  tax  was 
levied  to  raise  the  necessary  fnhds  to  meet 
the  expenses  of  the  county,  and  that  at  the 
time  the  first  levy  was  made  there  was  a 
contract  outstanding  to  build  a  bridge  at  a 
cost  of  $2,500;  but  It  was  not  alleged  that 
the  contract  was  outstanding  at  the  time 
Stephens  county  was  created.  The  answer 
avers  that  the  county  authorities  are  not  pro- 
ceeding to  collect  any  taxes  on  the  second 
levy  from  those  taxpayers  who  paid  their 
taxes  under  the  first  levy,  and  there  is  no 
taxpayer  In  the  county  who  is  not  required 
to  pay  the  tax  for  the  year,  and  there  is  no 
attempt  to  exempt  any  Individual  from  his 
taxes;  that  It  was  the  duty  of  the  county 
authorities  to  meet  all  the  necessary  expenses 
during  the  year  beginning  September  1,  1905; 
that  the  bridges  In  the  county  had  been  neg- 
lected several  years,  were  nearly  all  out  of 
repair,  and  many  of  them  were  in  such  con- 
dition as  to  require  the  building  of  new 
bridges,  and  the  levy  was  made  for  that  pur^ 
pose,  which  is  alleged  to  be  a  part  of  the 
current  expenses  of  the  county;  that  the 
courthouse  was  in  need  of  repair,  as  well 
as  the  Jail,  and  the  levy  was  Intended  to 
embrace  these  expenses ;  that  there  had  been 
built,  under  contract  made  before  the  tax 
levy,  four  large  new  bridges,  and  a  number 
of  smaller  and  less  expensive  bridges,  at  a 
cost  of  more  than  $10,000,  and  the  repairs 
on  the  bridges  and  Jails  have  cost  more  than 
$1,300,  and  it  IB  necessary  to  rebuild  the 
bridges;  that  contracts  for  other  bridges 
were  made  before  the  tax  was  levied,  and 
the  whole  amount  la  necessary  for  this  pur- 
pose; and  that  the  county  of  Franklin  has  to 
maintain  not  less  than  50  bridges  over  rivers 
and  creeks.  It  is  contended  that  the  levy, 
in  its  entirety,  is  merely  for  the  purpose  of 
meeting  the  ordinary  current  expenses  of  the 
county  for  the  year  1905. 

At  the  hearing  the  only  evidence  Intro- 
duced in  behalf  of  the  plalntlfTs  was  an  affi- 
davit fthowlng  that  the  county  of  Stephens 
was  organized  on  December  6,  1905;  and  the 
only  evidence  on  behalf  of  the  defendants  was 
the  affidavit  of  two  persons  In  reference  to 
the  bridges  of  Franklin  county  and  the  cost 
of  repairing  and  rebnlldlug  them.  The  Judge 
ordered  an  Injunction  agalust  the  collection 
of  the  tax  provided  for  in  the  first  item  of 
the  levy,  for  the  purpose  of  building  and  re- 
pairing courthouses,  etc.,  and  directed  that 
the  county  authorities  ascertain  what  amount 
of  that  levy  embraced  the  building  of  new 
bridges,  and  eliminate  the  same  therefrom, 
and,  when  this  is  done,that  the  executions  pro- 
ceed for  the  collection  of  so  much  of  that  item 
as  is  necessary  for  the  repairing  of  the  court- 
house. Jails,  etc.  The  order  recites  that  it 
is  necessarily  to  be  inferred,  from  the  allega- 
tions of  the  petition  and  the  answer,  that 
Stephens  county  was  created  before  any  of 


the  indebtedness  for  new  bridges  was  in- 
curred, except  as  to  the  bridge  over  North 
Broad  river,  and  that  It  was  admitted  at  the 
hearing  that  the  contract  to  build  this  bridge 
was  made  after  the  creation  of  Stephens 
county.  The  Injunction  was  refused  ui)on  on 
all  the  grounds  other  than  that  stated.  The 
plaintiffs  excepted,  because  that  the  court 
erred  in  not  granting  the  injunction  gener- 
ally and  restraining  the  entire  tax  levy;  and 
the  defendants  except,  because  the  court 
erred  in  enjoining  the  tax  levy  so  far  as 
it  related  to  the  erection  of  new  brldgesi 

J.  B.  Jones,  Fermor  Barrett,  and  John  J. 
Strickland,  for  plaintiffs  In  error.  J.  H.  &kel- 
ton  and  W.  B.  Little,  for  defendant  In  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  original  tax  levy  of  Septem- 
ber 9,  1005,  was  before  this  court  in  the  case 
of  Sullivan  v.  Tow,  125  Ga.  326,  64  S.  K.  173. 
It  was  then  held  that  the  collection  of  the 
tax  under  such  levy  was  properly  enjoined, 
for  the  reason  that  the  order  levying  the  tax 
did  not  comply  with  the  provisions  of  the  law 
requiring  that  the  levy  should  specify  the  per 
cent  levied  for  each  specific  purpose.  It  was 
said:  "The  order  of  the  ordinary  levying 
the  tax  not  conforming  to  the  plain  require- 
ments of  the  law,  all  proceeu.ugs  under  the 
tax  levy  in  its  present  shape  were  properly 
enjoined.  *  *  *  All  proceedings  under 
the  tax  levy  were  properly  restrained  until 
the  county  authorities  make  the  levy  conform 
to  the  requirements  of  the  law.  In  the  light 
of  what  has  been  said,  the  county  authorities 
may  readily  make  the  levy  comply  with  the 
requirements  of  the  law.  as  to  the  statement 
of  the  percentage  of  each  item,"  etc  This 
court  did  not,  in  terms,  direct  that  the  tax 
levy  should  be  amended ;  but  the  language  in 
the  opinion  clearly  Indicates  that  this  could 
be  done.  The  order  was  held  unenforceable 
in  its  then  shape;  but  there  was  no  ruling  to 
the  effect  that  the  order  was  void  in  the 
sense  that  It  could  not  be  amended  or  com- 
pleted by  supplying  the  omissions  which  ren- 
dered It  unenforceable  in  its  then  condition. 
After  the  decision  in  that  case  the  county 
authorities  passed  an  order  which  is  set  forth 
in  the  statement  of  facts.  It  is  contended 
that  this  order  is,  In  effect,  a  new  levy,  and 
that,  being  made  in  1900,  it  is  a  nullity,  and 
no  taxes  can  be  collected  thereunder.  The  ar- 
gument Is  that  county  taxes  must  be  levied 
each  year,  and  that,  if  no  levy  is  made  during 
the  year,  the  county  authorities  have  no  pow- 
er, in  a  subsequent  year,  to  make  a  levy,  as 
such  action  is  retroactive  In  its  nature.  It 
would  certainly  be  a  great  hiatus  In  the  law 
if  this  is  true.  County  authorities  might  neg- 
ligently or  willfully  fall  or  refuse  to  make  a 
levy  before  the  end  of  the  year,  and,  if  the 
contention  of  counsel  is  correct,  persons  hav- 
ing claims  or  demands  against  the  county 
would  be  without  a  remedy.  We  will  not  un- 
dertake to  determine  this  question  under  the 
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present  record;  for,  when  the  order  of  July 
4,  1906,  la  properly  construed,  we  think  It  Is 
merely  an  amendment  of  the  levy  of  Septem- 
ber 0,  1906,  made  In  conformity  with  the 
suggestions  which  were  thrown  out  when  the 
controversy  was  before  this  court  on  the 
former  occasion  The  order  recites  the  for- 
mer case,  and  the  decision  of  this  court,  and 
then  proceeds  to  make  a  levy  in  exact  con- 
formity with  the  ruling  of  the  court  In  ref- 
erence to  the  various  Items  therein  contained. 
It  Is  true  It  does  not  use  the  word  "amend," 
or  any  similar  expression ;  but.  when  the  or- 
der is  construed  in  Its  entirety,  no  other  rea- 
sonable conclusion  can  be  reached  than  that 
the  county  authorities  were  attempting  to  car- 
ry into  effect.  In  reference  to  the  levy  of 
September  9,  1905,  the  law  as  laid  down  in 
the  decision  of  this  court 

2.  The  Judge  held  that  the  property  own- 
ers of  that  portion  of  Stephens  county  wliich 
was  originally  Franklin  county  were  liable 
for  the  usual,  ordinary,  and  current  expenses 
of  the  county,  as  embraced  in  the  tax  levy 
made  after  the  county  was  created,  but  dur- 
ing the  year  of  its  creation.  He  also  held 
that  the  cost  of  the  erection  of  new  bridges 
was  not  a  usual,  ordinary,  and  current  ex- 
pense of  a  county,  and  that  the  property 
owners  In  the  new  county  were  not  liable  to 
be  taxed  for  the  same,  unless  there  were  out- 
standing contracts  at  the  time  that  the  new 
county  was  created ;  that  the  property  own- 
ers in  the  new  county  could  be  Justly  char- 
ged with  their  proportion  of  the  ordinary  ex- 
penses of  the  county  for  the  current  year  in 
which  the  county  was  created,  but  they 
could  not  be  Justly  charged  for  permanent 
Improvements  made  under  a  contract  which 
was  entered  into  after  the  new  county  was 
created.  This  decision  is  in  accord  with  the 
reasonii)^  in  the  decision  of  Pope  v.  Mat- 
thews, 125  Ga.  341,  64  S.  E.  162.  In  that 
case  It  was  held,  where  a  contract  for  a  new 
courthouse  was  entered  Into  after  the  new 
county  was  created,  but  before  It  was  or- 
ganized, that  the  property  owners  in  the  new 
county  were  not  liable  for  this  unusual  ex- 
pense, but  were  liable  for  all  usual  and  or- 
dinary current  expenses  for  the  year  In 
which  the  county  was  created.  This  deci- 
sion was  based  upon  the  theory  that  the  new 
courthouse  was  a  new  permanent  improve- 
ment to  the  county,  which  necessarily  had 
not  been  and  would  not  be  of  any  benefit  to 
the  property  owners  of  the  new  county,  and 
therefore  the  entire  expense  must  be  borne 
by  the  property  owners  of  the  old  county. 
The  repairing  of  public  buildings,  bridges, 
and  like  structures,  brought  about  by  the 
use  of  the  same  in  past  years,  woqld  l>e  an 
expense  properly  chargeable  against  the  tax- 
payers of  the  county  as  It  existed,  and  it 
would  not  be  Inequitable  or  unjust  to  require 
the  property  owners  In  the  new  county  to 
bear  their  proi>ortion  of  the  expenses  of  this 
:haracter  that  had  to  be  borne  during  the 
fear  in  which  thn  new  county  was  created. 


S.  It  is  contended  that  the  execution  is- 
sued against  the  railroad  company  is  Invalid 
for  the  reason  that  the  tax  levy  purports  to 
levy  a  tax  only  upon  the  property  in  the 
county  as  it  appears  .upon  the  tax  digest  of 
the  county,  and  that  therefore  there  is  no 
basis  upon  which  the  Comptroller  General 
can  issue  an  execution.  The  county  authori- 
ties are  authorised  to  levy  a  tax  upon  all 
taxable  property  in  the  county  and,  when 
levied,  it  may  be  collected  in  the  manner  pre- 
scribed by  law.  The  law  requires  the  ordi- 
nary to  certify  to  the  CJomptroller  General  the 
amount  of  the  tax  .levy  of  the  county,  and 
then  the  Comptroller  General,  using  this  as  a 
basis,  ascertains  the  amount  of  taxes  due  by 
I  the  railroad  company  by  applying  the  rate 
I  to  the  returns  of  the  railway  company  in  bis 
office.  County  authorities  have  no  power  to 
exempt  the  property  of  a  railroad  company 
from  taxation,  and  it  will  never  l>e  presumed 
that  such  was  their  intention.  The  rate  of 
tax  is  fixed  by  the  order  of  the  county  com- 
missioners. That  portion  of  the  order  wliicb 
relates  to  the  tax  digest  of  the  county  will  be 
construed  to  refer  to  the  taxes  which  are  to 
be  collected  by  the  tax  collector.  The  order 
of  the  county  authorities  was  sufficient  to  au- 
thorize a  certificate  to  the  Comptroller  Gen- 
eral of  the  amount  of  the  tax  levy  for  the 
year,  and  with  that  certificate  before  him  he 
had  authority,  under  the  law,  to  nsrertnln 
the  amount  of  taxes  due  by  the  railroad  com- 
pany, and,  upon  its  failure  to  pay,  to  issue 
execution  therefor.  The  decision  in  Georgia 
Railroad  Co.  v.  Hutchinson,  125  Ga.  762,  54 
S.  B.  72S,  dealt  with  an  act  of  the  General 
Assembly  authorizing  the  levy  of  a  tax,  and 
not  with  the  order  of  the  county  authorities 
levying  the  tax  under  existing  laws.  In  that 
case  it  was  held,  where  an  act  limited  the 
authority  to  levy  a  tax  to  property  upon  the 
digest  of  the  coimty,  that  no  tax  could  be 
collected  upon  property  of  a  railway  com- 
pany. The  general  law  of  the  state  levies 
the  tax  for  county  purposes  on  railroad 
property,  and  the  mere  fact  that  the  county 
authorities.  In  the  order  providing  for  the 
collection  of  taxes,  apparently  limited  the 
tax  to  property  upon  the  digest  of  the  coun- 
ty, does  not  prevent  the  rate  therein  fixed 
from  being  the  basis  for  the  Comptroller 
General  to  fix  the  amount  due  by  the  rail- 
road company. 

It  is  also  contended  that  the  levy  was  ille- 
gal, for  the  reason  that  it  Is  stated  to  be  a 
levy  for  $15.10  on  the  thousand  In  the  aggre- 
gate, while  the  various  Items,  added  togeth- 
er, amount  to  $15.16.  The  law  requires  that 
the  different  percentages  shall  follow  each 
Item,  and  the  aggregate,  as  Indicated  by  the 
addition  of  these  different  percentages,  would 
be  the  valid  tax  levy,  and  any  other  state- 
ment In  the  order  confiicting  therewith  would 
be  treated  as  simply  surplusage.  The  differ- 
ence between  the  amount  stated  In  the  pre- 
liminary part  of  the  order  and  the  aggregate 
of  the  percentages  was  evidently  due  to  a 
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clerical  error;  but,  even  If  not,  the  aggre- 
gate Indicated  by  the  trae  addition  of  the 
different  percentages  would  be  the  lawful 
levy.  It  was  not  necessary  that  the  first 
item  of  the  levy  should  specify  the  amount 
to  be  used  for  each  of  the  purposes  therein 
indicated.  The  levy  was  In  the  language  of 
the  Code.  See  Gaines  ▼.  Dyer,  128  6a.  685, 
88  8.  E.  175. 

Counsel  for  the  county  authorities,  in  their 
bill  of  exceptions,  complain  that  the  effect  of 
the  order,  so  far  as  the  new  bridges  are  con- 
cerned, is  to  prevent  the  collection  of  the  tax 
from  the  Southern  Railway  Company  on 
that  portion  of  its  property  which  is  located 
In  Franklin  county  as  that  county  now  ex- 
ists. We  do  not  think  that  this  is  a  proper 
construction  of  the  order  of  the  Judge.  The 
purpose  of  the  petition  was  to  restrain  the 
county  authorities  of  Franklin  county  from 
collecting  what  was  alleged  to  be  illegal  tax- 
es upon  the  property  located  In  Stephens 
county,  and  the  order  is  to  be  construed  in 
the  light  of  the  case  as  made  by  the  plead- 
inga  The  coimty  authorities  are,  under  the 
order,  required  to  eliminate  from  the  levy,  so 
far  as  the  property  owners  In  Stephens  coun- 
ty are  concerned,  all  amounts  to  be  used  in 
the  erection  of  new  bridges ;  and,  when  this 
Is  eliminated  from  the  executions,  they  can 
proceed  for  the  balance.  The  property  own- 
ers of  Franklin  county  as  it  is  now  consti- 
tuted, whether  individuals  or  railway  com- 
panies, are  liable  for  the  entire  amount  fixed 
in  the  levy.  The  original  levy  of  September 
0,  1905,  being  defective,  and  this  court  hav- 
ing held  that  proceedings  thereunder  were 
properly  enjoined  imtil  it  was  made  to  con- 
form to  the  law,  the  taxpayers  should  have 
been  given  a  reasonable  time,  after  the  levy 
was  amended,  to  pay  the  taxes  before  execu- 
tions were  issued.  There  is  no  complaint 
that  a  reasonable  time  has  not  been  allowed 
for  this  purpose.  The  action  of  the  county 
authorities  Is  attacked  as  being  invalid,  and 
not  furnishing  a  basis  for  the  collection  of 
taxes  at  ail.  In  the  case  as  presented  to  the 
trial  Judge,  we  see  no  error  in  any  of  his 
rulings. 

Judgment  on  each  bill  of  exceptions  af- 
firmed.   All  the  Justices  concur. 


SCHOFIBLD  V.  LITTLD.    (No.  306.) 

(Court  of  Appeals  of  Georgia.    July  10,  1907.) 

1.  Ebbob,  Wbit  of— Pbesbntation  and  Res- 
ervation OF  Ebbob  —  Exceptions  Taken 
Pendents  Lite. 

A  plaintiff  in  error  who  has  excepted  in  • 
proper  bill  of  exceptions  to  the  denial  of  his  mo* 
non  for  a  new  trial  may,  at  the  bearing  in  this 
coort,  assign  error  on  exceptionB  taken  pen- 
dente lite  to  the  overruling  of  bia  demurrer  to 
the  plaintiffs  petition,  though  no  mention  of  this 
interlocutory  matter  was  made  in  the  final  bill 
of  exceptions.  Such  exceptions  pendente  lite,  if 
transmitted  in  the  record,  having  once  been  cer- 
tified, need  not  be  certified  again. 


2.  Same. 

When  exceptionB  are  made  pendente  lite  to 
the  ruling  of  the  trial  court,  and  error  is.  not 
assigned  thereon  in  the  main  bill  of  exceptions, 
error  must  be  assigned,  as  to  such  interlocutory 
exceptions,  before  the  beginning  of  the  argument 
in  this  court,  or,  if  there  is  no  such  argument, 
error  may  be  assigned  in  the  brief. 

3.  WOBK  AND  liABOB— IUPLIED  PbOICISB. 

There  was  no  error  in  overruling  the  de- 
murrer. The  petition  set  forth,  as  a  cause  of 
action,  a  contract  of  employment,  with  an  im- 
plied assumpsit  for  the  reasonable  value  of  tha 
plaintiff's  service. 

4.  Tbiait— iKSTBUonoHs— CowsTBtrcnoH  as  a 
Whoui. 

The  extracts  from  the  charge  of  the  court 
to  which  exceptions  are  taken,  numbered  1  to  6, 
when  considered  in  connection  with  the  entire 
diarge,  are  not  erroneous. 
6.  Ebbob,  Wbit  oe^Rbvibw— Abandonment 
or  Alleged  Ebbob. 

The  charge  of  the  court  that  "it  is  admit- 
ted by  the  defendant  in  this  case  that  he  [the 
defendant}  owed  the  plaintiff  for  the  trip  to 
MilledgeviUe  and  attention  to  his  brother  while 
in  jail  does  not  require  a  new  trial,  in  view  of 
the  subsequent  agreement  of  counsel  for  both 
parties  that  the  defendant  did  make  the  admis- 
sion as  stated  by  the  court.  The  admission  is  an 
abandonment  of  the  contention  of  plaintiff  in  er- 
ror on  this  point 

[Ed.  Note.— For  cases  in  point,  see  Gent.  INg. 
vol.  3,  Appeal  and  Error,  {  4219.]- 

6.  CONTBACTS  —  AonOK    FOB    Sebviobb  — In- 

BTBTJCTION8. 

To  charge  the  jury  that  "a  party  to  a  con- 
tract has  a  right  to  recover  when  he  has  per- 
formed bis  service  in  pursuance  of  sndi  agree- 
ment and  contract"  is  equivalent  to  instructing 
the  jury  that  the  services  must  have  been  such 
as  were  called  for  by  the  contract,  and  must 
have  t>een  performed  according  to  the  terms  of 
the  contract.  Both  ideas  are  included  in  the 
words  "in  pursuance  of." 

7.  Wbit   or  Erbob— Review— Habmubss  Ek- 
BOB— Ebboneods  Instructions. 

The  jury  having  returned  a  verdict  finding 
for  the  plaintiff  without  naming  an  amount,  it 
was  not  error  tor  the  court  to  instruct  the  jury, 
before  they  retired  to  perfect  such  verdict,  that 
their  verdict  in  favor  of  the  plaintiff  should  be 
"for  such  a  sum  as  the  evidence  shows  the  aerv- 
tces  rendered  by  the  plaintiff  In  the  case  were 
reasonably  worth."  Such  Instructions  were 
harmless,  as,  by  reasonable  intendment,  the  ver- 
dict announced  by  the  jury  was  a  finding  in 
favor  of  the  plaintiff  for  the  full  amonnt  sued 
for. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  4219.] 

8.  Tbial—Instbuctiors— Sufficiency.    " 

Where  the  court  in  its  charge  fully  defines 
to  the  jury  the  meaning  of  the  contract  and  ful- 
ly and  fairly  explains  to  them  the  contentions  of 
both  parties,  as  emlwdled  in  their  respective  un- 
derstanding of  its  contents,  the  omission  to  fur- 
ther instruct  the  jury  specially  that  they  must 
determine  what  the  contract  was,  its  exact  terms, 
the  consideration,  and  the  respective  obligations. 
liability,  and  undertakings  ol  each  of  the  pai^ 
ties  thereunder  was  immaterial.  The  evidence 
for  the  plaintiff  clearly  establishiog  all  of  the 
essentials,  and  the  evidence  for  the  defendant 
explicitly  denying  the  same,  the  recital  of  the 
contentions  of  each  party,  fully  and  fairly,  and 
appropriate  instructions  to  the  jury  as  to  their 
finding  in  either  event,  dispensed  with  any  state- 
ment that  the  jury  should  determine  exactly  what 
the  contract  was.  If  they  believed  the  defend- 
ant, there  was  no  contract  as  to  the  major  por- 
tion of  plaintiff's  demand.  If  they  believed  the 
plaintiff,  the  court's  rehearsal  guppUed  the  prop- 
er instructions.  C^nir^n\f> 
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9.  WiTREssES  —  Fiaca  —  Expnti  —  Addrior- 

AL    COITPKNBATIOH. 

While  no  statute  in  Oeorgia  allows  or  pro- 
hibits fees  to  expert  witnesses,  and  while  there 
can  be  no  charge  beyond  the  legal  fees  of  ordi- 
nary witnesses  for  attendance  on  the  court  in 
obedience  to  subpoena,  still,  as  a  physician  can- 
not be  required  to  make  any  examination  or  pre- 
liminaiy  preparations,  or  to  listen  to  the  testi- 
mony, in  order  the  better  to  give  his  opinion  as 
an  expert,  he  may  for  such  services  demand  ex- 
tra compensation. 

(Syllabus  by  the  Court.) 

Error  trom  City  Conrt  of  Macon;  Bobt. 
Hodgea,  Judge. 

Action  between  J.  8.  Schofleld  and  W.  J. 
Little.  From  the  Judgmoit,  Scbofleld  bringa 
error.     Affirmed. 

Miller  &  Jones,  for  plaintiff  In  error.  M. 
Felton  Hatcher  and  Ricbd.  Cnrd,  for  defend- 
ant in  error. 

BUSSEIiLk  J*    Judgment  affirmed. 


TALIiET  T.  STATE    (No.  58T.) 
<Coart  of  Appeals  of  Georgia.     July  25,  1907.) 
1  Cbivinai,    Law  — Triai.  — Esoldbion    ow 

^(T  T*P  TV  Vflfl  Kfl 

While  section  1017  of  the  Penal  Code  of 
1896  gives  the  right  to  the  state  and  the  accused 
to  have  the  witnesses  of  the  other  examined  out 
of  the  hearing  of  each  other,  and  directs  that 
"the  conrt  shall  take  proper  care  to  effect  this 
object  BO  far  as  practicable  and  convenient,"  yet 
this  matter  is  within  the  discretion  of  the  court, 
and  its  exercise  will  not  be  controlled  unless 
manifestly  abused. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
VOL  14,  Criminal  Law,  {  1M9.] 

2.  Sams— DiscBmoN  or  Coxnnr. 

Where  the  court,  at  the  recnest  of  the 
solicitor  and  over  the  objection  of  the  defend- 
ant, permitted  a  witness  for  the  state  to  remain 
in  court  and  assist  In  the  prosecution,  and  said 
witness  was  first  examined,  tiiere  was  no  abuse 
of  discretion. 

3.  Sams— EviDEHOK. 

The  evidence  warranted  the  verdicti 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  Price  Edwards,  Judge. 

A.  0.  Talley  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  S.  James  and  W.  A.  James,  for  plaintiff 
In  error.  W.  K.  Fielder,  Sol.  Oen.,  for  tbe 
State. 

HILL,  O.  J.    Judgment  affirmed. 


NAPIER  V.  BEOWN.    (No.  871.) 

(CSonrt  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

I.  Ebrob,  Wkit  or— AssiomRSTB  or  Ebbob. 
"Where  the  error  alleged  is  the  granting  or 
denying  of  a  new  trial,  one  assignment  of  er- 
ror is  sufficient  to  reach  all  the  grounds  of  the 
motion  on  which  the  giant  or  refusal  is  based." 
The  motion  to  dismiss  is  therefore  overruled. 

eM.  Note. — For  cases  in  point  see  Cent  Dig. 
3,  Appeal  and  Error,  {  3037.] 


2.  New  Tbul. 

The  trial  judge  did  not  abuse  Us  discretion 
in  granting  a  new  trial. 

(Syllabus  by  the  Ooart) 

Error  from  City  Court  of  Amerlcus;  C.  R. 
CMsp,  Judge. 

Action  between  J.  M.  Napier  and  J.  L. 
Brown.  From  an  order  granting  a  new  trial, 
Napier  brings  error.    Affirmed. 

H.  B.  Simmons  and  Shipp  Sc.  Bheppard,  for 
plaintiff  in  error.  Allen  Fort  &  Son  and 
Dykes  &  Nlsbet,  for  defendant  in  error. 

POWELU  J.    Judgment  affirmed. 


8APF  V.  STATE    (No.  828.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  HoinOIDE  — VOLONTABT    MAN8I.A0aHTIEB — 
BVIDBNCB. 

"If  upon  a  sudden  quarrel  the  parties  fight 
upon  the  spot  or  presently  agree  and  fetch  their 
weapons  and  fight,  and  one  of  them  is  killed, 
such  killing  is  voluntary  manslaughter,  no  mat- 
ter who  strikes  the  first  blow."  Gann  v.  State. 
SO  Ga.  67.  The  mutual  intention  to  fight  need 
not  be  proved  directly,  but  may  be  inferred  by 
the  jury  from  the  conduct  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  H  86,  478.] 

2.  Cbihinai,  Law— Review. 

There  being  evidence  in  the  record  upon 
which  the  verdict  can  legally  rest,  this  court  ha& 
no  power  to  grant  a  new  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Criminal  Law,  {  307S.J 

(Syllabus  by  the  Court.) 

.  Error  from  Superior  Court,  Screven  Coun- 
ty; B.  T.  Bawllngs,  Judge. 

Nelson  Sapp  was  convicted  of  voluntaiy 
manslaughter,  and  brings  error.    Affirmed. 

E.  K.  Overstreet  for  plaintiff  In  error. 
Alfred  Herrlngton,  Sol.  Gen.,  and  H.  A.  Boy- 
kin,  for  the  State. 


POWELL,  J.  The  accused  shot  at  one 
Brannen;  and  the  shot,  straying,  struck  a 
boy  standing  by,  and  killed  him.  It  is  con- 
ceded that  the  offense  Is  the  same  as  if  Bran- 
nen had  been  killed.  Instead  of  the  boy ;  and, 
Indeed,  this  seems  to  be  the  law.  A  verdict 
of  guilty  of  voluntary  manslaughter  was  ren- 
dered, and  the  insistence  through  the  pres- 
ent writ  of  error  Is  that  this  verdict  Is  con- 
trary to  law  and  without  evidence  to  support 
It  It  appears  from  the  record  that,  a  day 
or  so  prior  to  the  homicide,  Brannen  had 
ordered  one  of  the  defendant's  boys  out  of  a 
mill  operated  by  Brannen's  father.  On  the 
day  of  ttie  fatal  rencounter  the  wife  of  the 
deceased  came  to  the  store  near  by  tbe  mill, 
and  remonstrated  with  Brannen  for  his  hav- 
ing ordered  her  boy  out  of  the  mill,  and  he 
made  her  leave  the  store.  We  will  give  the 
account  of  the  further  details  of  the  trans- 
action leading  up  to  tbe  shooting  in  Bran- 
nen's words,  as  taken  from  the  record:  "I 
looked  out,  and  about  half  way  between  the 
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storehouse  and  the  mill,  which  was  about 
50  yards  distant,  and  I  saw  this  man  Sapp 
and  his  boy.  He  was  sitting  on  a  woil^ 
bench,  and  I  saw  that  he  had  a  gun.  I  am 
pretty  sure  that  he  didn't  have  the  gun  In  his 
hand,  but,  as  well  as  I  can  remember,  he  and 
his  boy  were  setting  on  the  worl^  bench,  and 
the  gun  was  leaning  against  an  oal£  tree, 
about  20  or  30  feet  from  them ;  and  I  reason- 
ed out  In  my  own  mind  those  negroes  bad 
been  working  there,  but  were  not  working 
there  that  day,  and  I  had  just  decided  that 
they  had  come  there  to  attack  me.  So  I 
picked  up  my  father's  gun  that  was  left  in 
the  corner  of  the  store,  and  I  cocked  it.  It 
looked  as  if  I  was  going  to  have  trouble. 
Mr.  Andrews  says:  'What  are  you  going  to 
do,  Harry  r  And  I  says :  'I  guess  I  bad  bet- 
ter prepare  myself  to  defend  myself.'  And 
I  started  on,  and  he  says:  'No;  put  the  gun 
down.'  And  I  took  the  gun  and  set  It  down 
there  still  cocked,  and  left  It  there  setting  in 
the  comer  and  started  over  to  my  father's. 
When  I  got  about  half  way,  the  negroes  were 
still  talking  among  themselves  in  a  low  tone 
of  voice,  and  looked  as  If  they  were  mad, 
and  saying  what  they  were  going  to  do  if  I 
didn't  let  their  boys  have  the  privilege  of 
going  In  the  mUlhouse,  and  such  as  that;  and 
this  Sapp  spoke  up— the  first  time  that  he 
had  spoke  to  me — and  he  says:  'Here  is  my 
boy  now,  and  be  can  whip  you.'  And  be 
says,  if  I  remember  right,  'We  can  fix 
you.'  And  he  says:  "There  is  the  boy  right 
now.'  And  I  says:  'What  have  you  got  to 
do  with  it?  Shut  your  damn  black  mouth.' 
And  he  says,  'I  will  see,'  or  words  to  that 
effect,  and  Jumped  down  off  the  bench,  and 
run  towards  his  gun,  and  I  noticed  he  was 
making  towards  his  gun.  I  was  only  a  few 
feet  distant  from  the  store,  and  I  broke  and 
run  back  to  the  store  and  picked  up  my  gun 
that  I  bad  left  there,  and  run  out,  and,  of 
course,  the  gun  was  already  cocked,  and  as 
soon  as  I  cleared  the  doorway  I  saw  from 
the  n^;ro's  actions  that  he  was  going  to 
shoot  I  judged  that  he  was,  at  least,  and, 
of  course,  I  got  ready  to  shoot,  and  as  soon 
as  I  did  clear  the  doorway,  I  did  shoot  one 
barrel.  He  shot  also.  The  two  guns — ^you 
couldn't  distinguish  one  from  the  other.  I 
have  learned  since,  from  the  amount  of  shot 
that  struck  the  store,  that  it  was  a  very  full 
charge  at  least  in  the  gun."  It  further  ap- 
pears from  the  testimony  of  this  witness  that 
the  defendant's  gun  was  loaded  with  large 
shot.  Further  relevant  portions  of  the  tes- 
timony of  this  same  witness  are  as  follows: 
"I  did  go  back  to  get  a  gun  to  shoot  the 
negro.  I  did  it  to  defend  myself,  for  he  was 
going  after  a  g^un  to  shoot  me  with.  I  start- 
ed back  to  the  store  with  the  full  determina- 
tion of  getting  my  gun  to  shoot  the  negro  to 
defend  myself.  When  I  got  to  the  door  and 
got  the  gun,  I  immediately  flred,  and  he  did 
too  at  the  same  time.  I  know  that  my  gun 
didn't  fire  first.    I  know  that  both  guns  were 


fired  so  close  together  that  you  couldn't 
distinguish  which  one  flred  flrst.  I  claim 
that  he  was  about  as  quick  as  i  was.  Wheo 
I  reached  the  door,  the  gim  was  sitting  side 
of  t^e  door,  and  I  picked  up  the  gun  and  fired 
Immediately.  I  didn't  have  to  go  inside  of 
the  store  to  get  the  gun.  I  just  did  clear 
the  door  before  I  fired.  I  bad  the  gun  on 
my  shoulder  when  I  fired.  I  don't  know 
whether  the  negro  had  the  gun  to  his  shoul- 
der when  be  flred  or  not.  I  don't  know  bow 
be  had  bis  gun,  because  I  was  shooting  my- 
self. Before  I  started  back  to  the  store,  be 
didn't  have  his  gun  in  his  hands.  It  was 
standing  against  the  work  bench.  When  the 
negro  flrst  accosted  me,  he  was  sitting  on  ttiis 
work  bench,  which  was  I  should  say  about 
20  yards  from  the  store,  and  I  had  got  very 
near  about  opposite  the  work  bench  on  my 
way  to  the  mill  before  he  spoke  to  me.  I 
was  about  30  feet  nearer  the  store  than  he 
was.  I  didn't  have  to  go  straight  I  was 
kinder  across  from  the  work  bendi.  I  was 
about  15  yards  from  the  store  when  I  turned 
and  went  back  to  the  store.  He  would  have 
had  plenty  of  time  to  have  shot  me,  but  lie 
didn't  have  his  gun.  It  was  leaning  against 
the  end  of  the  work  bench,  and  he  was  sit- 
ting on  the  other  md  of  it  He  jimiped 
down  off  the  bench  and  started  to  ran.  He 
was  within,  I  should  say,  25  feet  of  his  gun. 
He  was  nearer  bis  gun  than  I  was  to  tbe 
store,  but  I  don't  think  it  was  possible  for 
blm  to  have  got  his  gun  and  shot  me  before 
I  got  in  the  store,  because  he  bad  to  get 
down  off  tbe  bench  and  go  to  his  gun  and 
pick  it  up  and  cock  it,  and  raise  It  in  a  shoot- 
ing position.  I  don't  know  whether  his  gun 
was  cocked  like  mine  or  not  It  may  have 
been,  I  don't  know.  So  far  as  I  know,  it 
wasn't  cocked.  He  would  have  bad  to  move 
pretty  fast  if  he  bad  shot  me  before  I  got 
back  to  tbe  store,  because  I  was  moving  pret- 
ty fast  The  reason,  one  reason  I  know  be 
was  going  for  bis  gun,  he  said:  'We  come 
here  prepared  for  you.'  And  I  was  having 
tbe  argument  with  him.  It  was  an  opinion 
of  mine,  a  strong  belief.  When  I  started  out 
there,  Mr.  Andrews  requested  that  I  leave 
the  gun  on  tbe  Inside,  and  I  left  it  there.  I 
was  expecting  a  difficulty,  and  only  intend- 
ing to  defend  myself.  This  woman  bad 
t>een  in  the  store  and  raised  this  dlfflcnlty 
and  went  out  there;  and  tbey  were  talking 
among  themselves,  and  when  I  got  a  part 
of  the  way  across  tbe  defendant  here  says. 
'We  come  to  fix  you,'  and  then  be  got  down 
and  started  for  his  gun,  or  started  In  the 
direction  of  it  I  don't  remember  really 
whether  the  gun  was  leaning  against  the  «id 
of  tbe  work  bench  or  against  a  tree  nearby. 
When  he  turned  and  started,  he  went  In  the 
exact  direction  of  the  gun,  and  I  knew  there 
wasn't  anything  else  for  him  to  be  going  for. 
So  I  went  for  mine,  and  when  I  shot  I  saw 
him  with  bis  gun  to  bis  face;  it  was  just 
a  glance,  only  a  few  aecond&,"  i  The  shot 
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fired  by  the  defendant  struck  tbe  boy.  The 
defendant  by  bla  statement  set  up  a  com- 
plete case  of  self-defense.  Tbere  was  other 
evidence  for  tbe  state,  but  since,  If  there  was 
any  theory  of  the  evidence  by  which  the  jury 
could  have  reached  the  verdict  rendered  (and 
that  set  out  above  seems  to  ns  to  authorize 
it),  we  are  bound  to  adopt  it  and  affirm  the 
Judgment.  There  being  no  other  error  as- 
signed, we  do  not  deem  it  necessary  to  set 
out  more  than  we  have  already  done.  The 
verdict  seems  to  be  warranted  upon  the  the- 
ory of  mutual  combat  The  words  and  con- 
duct of  the  defendant  as  detailed  above  seem 
to  ns  to  have  authorized  the  Jury  to  believe 
that  tbe  defendant  was  willing  to  fight  the 
matter  out,  and  that  Brannen  accepted  the 
Implied  challenge.  "If  upon  a  sudden  quar- 
rel the  parties  fight  upon  the  spot,  or  pres- 
ently agree  and  fetch  their  weapons  and 
fight,  and  one  of  them  is  killed,  such  killing 
is  voluntary  manslaughter,  no  matter  who 
strikes  the  first  blow."  Oann  ▼.  State,  30 
Ga.  67,  and  citations.  This  principal  case 
has  been  frequently  cited  by  our  Supreme 
Goort  In  subsequent  cases,  and  is  a  clearly 
recognized  principle  of  our  law.  It  may  be 
true  that  at  the  time  the  defendant  actually 
fired  tbe  person  at  whom  he  shot  was  try- 
ing to  kill  him;  but,  before  this  fact  can  be 
set  up  in  Justification  under  Pen.  Code  1896^ 
f  73,  which  is  applicable  in  cases  of  mutual 
combat,  'Ht  must  appear  that  the  person 
killed  was  tbe  assailant,  or  that  the  slayer 
had  really  and  in  good  faith  endeavored  to  de- 
cline any  further  struggle  before  the  mortal 
blow  was  given."  Stiles  v.  State,  57  Oa. 
18S;  Heard  v.  State,  70  Oa.  602.  If  the  tes- 
timony of  Brannen  be  true,  the  defendant,  by 
rushing  for  a  weapon,  coupled  with  a  threat 
and  an  apparent  present  purpose  of  using  tbe 
weapon,  became  tbe  assailant,  and  tbere  is 
no  evidence  that  be  declined  any  further 
combat.  According  to  the  record,  the  par- 
ties, by  their  mutual  preparations  for  the  ren- 
counter, by  their  quarrel,  by  their  lan- 
guage expressing  willingness  to  fight,  by 
their  simultaneous  display,  and  use  of  deadly 
weapons,  made  Just  such  a  case  of  mutual 
combat  as  Is  contemplated  by  tbe  language 
used  In  Gann's  Case,  supra. 
Judgment  affirmed. 


HARRIS  T.  STATB.    (No.  68a) 
(Court  of  Appeals  of  Georgia.      July  2S,  1907.) 

1.  Cbikirai.    IM.W— iNSTBUonoiiB— Habmucss 

Ebbob. 

Where  it  appears,  without  contradiction, 
in  the  evidence,  that  tbe  offense  alleged  to  have 
b«en  committed,  if  committed  at  all,  occurred 
within  two  years  prior  to  tbe  filing  of  the  ac- 
cusation, an  instmction  t)iat  tbe  state  only  baa 
to  prove  that  the  transaction  "happened  two 
years  prior  to  the  date  alleged  in  the  accusa- 
tion," was  a  harmless  error. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  16,  Criminal  Law,  |  3154.] 


2.  Samk— RiTLEs  or  Evidencz. 

Rules  of  evidence,  especially  addressed  to 
the  discretion  of  tbe  court,  are  not  appropriate 
subject-matter  of  instructions  to  the  jury,  but 
those  given  the  jury  in  this  case  could  not  by 
any  possibility  he  harmful  to  the  piaintilf  in 
error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1877-1882.] 

8.  Samb. 

Where  the  jury  has  been  properly  and  ful- 
ly Instructed  with  reference  to  the  statement  of 
the  defendant  it  is  not  necessary,  in  the  ab- 
sence of  a  written  request,  to  contrast  the  state- 
ment with  the  evidence  or  to  give  in  charge  to 
the  jury  any  theory  dependent  upon  the  state- 
ment alone.  Nor  is  it  error  to  instruct  the 
jury  to  take  the  testimony  and  the  law  ns  given 
in  charge,  and  apply  it  to  the  testimony,  and  de- 
cide whether  or  not  they  believe  the  defendant 
did  commit  the  offense  alleged  against  him. 

[BJd.  Note.— For  cases  in  point  see  Cent.  Dig. 
VOL  14,  Criminal  Law,  {  2005.] 

4.  Samb  — Weapons  — CA.BBTI  NO  Wzafohs  — 

EVIDEROB— RBVIBW. 

The  verdict  is  authorized  by  tbe  evidence, 
and,  being  approved  by  the  trial  judge,  it  will 
not  be  set  aside  for  slight  errors  which  could 
neither  have  induced  nor  have  contributed  to  the 
finding  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  3084.]    . 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Edward  Harris  was  convicted  of  carrying 
s  concealed  pistol  and  pointing  the  pistol  at 
another,  and  he  brings  error.    Affirmed. 

Payton  St  Hay,  tor  plaintiff  in  «rror.  J. 
H.  Tipton,  Sol.,  for  the  State. 

RUSSELL,  J.  Bd.  Harris  was  arraigned 
In  tbe  city  court  vt  Sylvester,  at  tbe  April 
term,  1907,  npon  two  accusations ;  one  char- 
ging blm  with  the  ofTense  of  carrying  a  con- 
cealed pistol,  and  the  other  charging  him 
with  the  offense  of  pointing  a  pistol  at  an- 
other, both  cases  growing  out  of  the  same 
transaction.  The  two  cases  were  tried  to- 
gether, and  the  jury  returned  a  verdict  of 
guilty  la  both  cases.  Harris  thereupon  filed 
bis  motion  for  new  trial  in  both  cases;  and, 
bis  motions  being  overruled,  he  brings  writs 
of  error  to  this  court 

The  plaintiff  in  error  insists  that  It  Is  not 
sufficiently  shown  by  tbe  evidence  that  the 
transaction  testified  to  by  the  witness  for  tbe 
state  was  within  tbe  statute  of  limitations. 
This  is  the  only  assignment  of  error  based 
upon  tbe  evidence;  and  we  think  it  without 
merit,  for  tbe  reason  that,  while  tbe  witness 
could  not  be  certain  that  the  occurrence  to 
which  she  was  testifying  was  In  the  year 
1906,  still  she  swore  positively  that  it  was 
on  tbe  third  Sunday  In  February  of  year 
before  last  As  the  trial  was  had  in  1907, 
and  tbe  accusation  was  preferred  in  1906,  the 
testimony  was  amply  sufficient  to  show  that 
the  offense  was  committed  within  two  years 
prior  to  the  accusation.  The  remaining  ex- 
ceptions are  all  predicated  upon  alleged  er- 
rors in  tbe  charge  of  the  court 
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The  fourth,  fifth,  sixth,  seventh,  and  eighth 
grounds  of  the  motion  all  relate  to  the  charge 
of  the  court  on  the  subject  of  Impeachment. 
Under  repeated  decisions  of  the  Supreme 
Court,  It  would  not  have  been  erroneous  for 
the  court  to  have  omitted  altogether  the 
charge  upon  this  subject;  at  least,  not  such 
an  error  as  would  grant  a  new  trial.  We 
find  no  error  In  the  Instructions  as  given  to 
the  Jury  upon  this  subject;  and.  If  a  fuller 
charge  was  desired.  It  should  have  been  re- 
quested. A  brief  recapitulation  of  these 
grounds  convinces  us  that  there  was  no  error 
in  the  charge  of  the  court  on  the  subject  of 
Impeachment  and  the  credibility  of  the  wit- 
nesses that  can,  under  any  previous  decision, 
be  held  to  have  been  harmful  to  this  defend- 
ant 

The  fourth  ground  of  the  motion  complains 
that  the  court  erred  In  charging  the  Jury  that 
"It  Is  the  duty  of  the  Jury  to  make  all  the 
witnesses  speak  the  truth.  If  that  can  be 
done,  and  not  Impute  perjury  to  any  wit- 
ness." In  view  of  the  conflicts  in  the  evi- 
dence of  the  prosecutrix,  Margaret  Caldwell, 
and  the  witness  Tlson,  on  the  one  hand,  and 
J.  O.  Rogers,  on  the  other,  there  Is  no  merit 
In  this  exception. 

In  the  fifth  ground  of  his  motion  the  de- 
fendant assigns  the  following  diarge  of  the 
court  as  error:  "If  there  be  a  conflict  be- 
tween the  testimony  of  witnesses,  it  Is  your 
duty  to  reconcile  the  conflicting  testimony, 
and.  If  this  cannot  be  done,  then  you  are  to 
give  credit  to  those  witnesses  which,  in  your 
opinion  from  all  circumstances  of  the  case, 
are  most  entitled  to  credit;  the  jury  being 
always  the  Judges  of  the  credibility  of  the 
witnesses."  The  plaintiff  in  error  contends 
that  this  charge  of  the  court  was  not  author- 
ized by  the  evidence;  and,  further,  that  It 
put  the  Jury  to  seeking  a  conflict.  Impressed 
the  fact  that  the  defendant  had  not  brought 
witnesses  to  court  to  contradict  the  state's 
witnesses,  and,  further,  that  the  court,  hav- 
ing attempted  to  give  the  jury  the  rules 
for  determining  the  credibility  of  the  witness- 
es, did  not  instruct  them  with  that  fulness 
and  clearness  required  by  law.  In  support 
of  the  last  statement  counsel  cites  the  deci- 
sion in  Rouse  V.  State,  58  S.  E.  416,  that  "ref- 
erence in  the  charge  to  subjects  upon  which, 
by  law,  no  charge  Is  necessary  without  re- 
quest, requires  that  the  jury  be  properly  in- 
structed on  such  subjects  thus  referred  to." 
We  think  this  charge  is  authorized  by  the 
evidence,  and  that  it  does  not  put  the  jury 
to  seeking  a  conflict,  because  one  already  ex- 
isted; nor  does  it.  In  any  sense,  contain  any 
intimation,  as  contended  by  plaintiff  in  error, 
that  defendant  had  not  brought  witnesses  to 
court  to  contradict  the  state's  witnesses.  In 
so  far  as  the  decision  in  the  Rouse  Case, 
supra,  is  concerned,  the  charge  is  not  In  con- 
flict with  the  principle  therein  announced, 
because  the  only  subject  in  which  reference 
is  made  in  the  excerpt  quoted  Is  to  the  duty 


of  the  jury  where  there  Is  a  oonflict  In  the 
evidence,  and  the  rule  in  such  event  is  fully 
and  correctly  given  by  the  statement  that  it 
Is  the  duty  of  the  jury  to  reconcile  any  such 
conflict.  If  possible,  and  that  if  this  cannot 
be  done,  the  credit  is  rather  to  be  givMi  to 
those  witnesses  which.  In  the  opinion  of  the 
jury,  are  most  entitled  to  credit  This  is  a 
very  general  and  absolutely  harmless  reta- 
ence  of  the  testimony  to  the  jury,  without 
any  reference  to  any  of  the  rules  by  which 
they  should  measure  the  credibility  of  the 
witnesses.  The  principle  announced  in  tl>e 
Rouse  Case  would  have  been  violated  if  the 
court  bad  referred  to  any  one  or  more  of 
the  circumstances  by  wUch  the  credibility  of 
the  witnesses  may  be  measured,  and  in  tlie 
same  connection  had  omitted  to  mention  otli- 
er  circumstances  usually  referred  to  the  jury 
to  be  used  by  them  in  weighing  the  testimo- 
ny. For  instance,  if  the  court  bad  called  the 
attention  of  the  Jury  to  the  fact  that  th^ 
might  consider  the  witnesses'  manner  of  tes- 
tifying, their  intelligence,  their  means  and 
opportunities  of  knowing  the  facts  as  to 
which  they  testified,  and  the  nature  of  the 
facts  to  which  they  testified,  it  would  have 
been  error  not  also  to  have  called  the  atten- 
tion of  the  jury  to  the  fact  that  they  should 
consider  the  probability  or  ImprobabUlty  of 
the  testimony  and  the  interest  or  iadc  of  In- 
terest of  the  witnesses,  as  well  as  their  per- 
sonal credibility,  so  far  as  the  same  might 
legitimately  aK>ear  from  the  trial.  In  otl^ 
words,  to  use  the  principle  In  the  Rouse  Case 
as  It  Is  sought  to  be  applied  by  counsel  for 
plaintiff  in  error,  the  judge  would  have  liad 
to  refer  to  one  or  more  of  the  circumstances 
which  may  tend  to  affect  tlie  credibility  ot 
the  witnesses.  If  he  had  done  so,  he  would 
have  been  required  to  charge  fully  upon  the 
subject  But  as  he  was  not  required,  in  the 
absence  of  request  to  charge  ui>on  this  sub- 
ject there  was  no  error  in  not  referring  at 
all  to  any  of  the  rules  by  which  the  cred- 
ibility of  witnesses  Is  measured.  So  far 
as  the  conflict  in  testimony  was  concerned, 
the  excerpt  taken  in  connection  with  the 
whole  charge,  was  properly  given  and  suffi- 
ciently full  in  the  absence  of  a  written  re- 
quest 

The  sixth,  seventh,  and  eighth  grounds  as- 
sign error  on  extracts  taken  from  the  charge. 
That  portion  of  the  charge  referred  to  by 
these  three  exertions  is  as  follows:  "A  wit- 
ness may  be  Impeached  by  disproving  the 
facts  testified  to  by  him.  A  witness  may  be 
Impeached  by  contradictory  statements  pre- 
viously made  by  him  as  to  matters  relevant 
to  bis  testimony  and  to  the  case;  but  be- 
fore contradictory  statements  can  be  proved 
against  him,  his  mind  should  be  called  with 
as  much  certainty  as  possible  to  the  time, 
place,  person,  and  circumstances  attending 
the  former  statement  for  laying  the  foooda- 
tlon  l)efore  introducing  such  testimony.  A 
witness  may  be  impeached  by  eFldence  of 
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general  bad  character.  The  Impeaching  wit- 
ness should  be  first  asked  as  to  his  knowl- 
edge of  the  general  character  ot  the  witness; 
and,  next,  as  to  what  that  character  Is;  and, 
lastly,  he  may  be  asked  If,  from  that  character, 
be  would  believe  him  on  oath.  The  witness 
may  be  sustained  by  similar  proof  of  charac- 
ter." We  cannot  fully  approve  this  extract 
from  the  charge,  for  the  reason  that  It  was 
not  proper  to  give  to  the  Jury  rules  which  are 
especially  addressed  to  the  discretion  of  the 
court;  but  we  fall  to  see  how  this  could 
have  been  harmful  to  the  defendant.  This 
case  Is  not  similar  to  that  of  B.  &  D.  B. 
Ck>.  T.  Mitchell,  92  Ga.  83,  18  S.  B.  290,  to 
which  we  are  cited.  Chief  Justice  Bleckley 
In  that  case  says:  "We  have  scrutinized  the 
evidence  very  carefully,  and  there  is  no  con- 
flict in  It  •  on  any  material  issue,  and  no 
charge  upon  the  subject  was  appropriate. 
No  harm  would  have  been  done  by  an  in- 
struction merely  to  reconcile  conflicts  In  the 
evidence.  If  any  existed  and  if  the  jury 
could  reconcile  them;  but  to  put  the  Jury  on 
the  lookout  for  other  witnesses,  witnesses 
not  introduced  or  accounted  for,  was  rather 
a  dangerous  thing,  and  every  one  knows  to 
which  of  the  parties  this  was  dangerous." 
The  charge  excepted  to  in  that  case  was: 
"If  you  find,  from  the  evidence,  that  there  Is 
a  conflict,  •  •  *  and  you  should  flnd  that 
there  is  a  witness  or  witnesses  accessible 
whose  evidence  would  throw  light  upon  that 
issue,  and  that  witness  or  those  witnesses 
were  not  introduced  or  accounted  for,  that 
circumstance  may  be  considered  by  you  In 
passing  on  that  Issue."  There  Is  nothing 
similar  to  this  in  the  case  at  bar,  and  there 
Is  conflict  In  the  evidence,  especially  between 
the  prosecutrix  and  the  witness  Bogers.  In 
the  Mitchell  Case,  supra,  the  Supreme  Court 
held  that  the  vice  in  the  charge  then  under 
consideration  was  that  the  court  assumed 
that  by  possibility  the  Jury  might  flnd  a  con- 
flict in  the  evidence.  In  this  case  the  con- 
flict really  exists. 

In  the  ninth  ground  of  the  amended  mo- 
tion error  is  assigned  as  to  the  following 
chaise:  "The  state  contends  that  this  de- 
fendant did  on  the  occasion  alleged  in  the 
accusation,  or  within  two  years  prior  to  that 
date — that  being  all  that  the  state  has  to  do 
in  a  criminal  case,  is  to  prove  the  transac- 
tion alleged  In  the  accusation  or  indictment 
having  happened  two  years  prior  to  the  date 
alleged  In  the  accusation,"  etc.  The  charge 
complained  of  is  not  a  correct  statement  of 
the  law.  The  court  should  have  Instructed 
the  Jury  that  the  state  must  prove  the  alleged 
offense  to  have  been  committed  within  two 
years  prior  to  the  finding  of  the  indictment, 
or  the  filing  of  the  accusation,  as  the  case 
may  be.  But  no  harm  could  have  resulted 
to  the  defendant,  inasmuch  as  the  evidence 
was  uncontradicted  that  the  otTense,  if  any, 
was  committed  within  less  than  two  years 
prior  to  the  date  of  the  accusation.    If  there 


were  conflict  in  the  evidence  as  to  this  point, 
it  would  be  so  vital  as  perhaps  to  require  a 
new  trial.  There  being  no  dispute  as  to  this 
phase  of  the  case,  the  inaccuracy  in  the 
charge  of  the  court  falls  into  the  category  of 
harmless  errors. 

Exceptions  are  taken,  in  the  tenth  ground 
of  the  motion,  to  the  charge  of  the  court  for 
failure  to  Instruct  the  Jury  as  to  what  facts 
constitute  the  cri\ne  referred  to  In  the  accu- 
sation; and  complaint  Is  made  also  that  the 
extract  therein  contained  Is  an  intimation  by 
the  court  to  the  Jury  as  to  the  evidence.  The 
charge  complained  of  Is  as  follows:  "The 
state  alleges  and  contends  that  they  have 
proven  that  this  defendant  did  have  and  car- 
ry about  his  person,  not  In  an  open  manner 
and  fully  exposed  to  view,  a  certain  pistol." 
Were  this  extract  the  only  statement  of  the 
court  upon  the  subject,  we  might  concur  in 
the  argument  with  the  learned  counsel  for 
plaintiff  in  error  that  the  charge  is  erroneous. 
But  an  examination  of  the  entire  charge 
shows  that  the  court  defined  to  the  Jury,  at 
the  very  outset  of  his  instructions,  and  in  the 
very  language  of  the  Code,  both  of  the  offens- 
es for  which  the  defendant  was  being  tried. 
In  the  absence  of  request  for  fuller  expla- 
nation to  the  Jury,  the  definition  afforded  in 
the  terms  of  the  statute  is  sufiicieut,  and  the 
lack  of  further  Instruction  is  not  reversible 
error. 

The  complaint  in  the  eleventh  ground  of 
the  motion  Is  that  the  court  eliminated  the 
defendant's  statement  from  the  considera- 
tion of  the  Jury  by  concluding  with  the  fol- 
lowing injunction  to  the  Jury:  "You  take 
this  testimony,  gentlemen,  and  the  law  as 
given  yon  in  charge,  and  apply  it  to  the  tes- 
timony, and  decide  whether  or  not  you  be- 
lieve the  defendant  did  commit  either  of- 
fense or  both  offenses  alleged  against  him." 
ITie  Jury  were  properly  Instructed  as  to  the 
defendant's  statement  in  another  portion  of 
the  charge.  The  statement  Is  not  in  any 
technical  sense  evidence;  and,  the  court 
having  already  referred  properly  to  the  state- 
ment, there  was  no  error  In  the  charge  above 
quoted,  nor  did  it  eliminate  the  statement 
from  the  consideration  of  the  Jury. 

Upon  a  review  of  the  entire  charge,  with 
exception  of  the  errors  to  which  we  have 
referred,  and  which,  in  our  Judgment,  were 
clearly  harmless,  the  case  was  fairly  submit- 
ted to  the  Jury.  With  the  credibility  of  the 
prosecutrix  at  issue,  with  the  contentions  of 
the  defendant  as  fairly  stated  as  those  on  the 
part  of  the  state,  with  no  expression  of  opin- 
ion on  the  part  of  the  trial  Judge  to  induce 
their  finding,  we  are  not  prepared  to  say  that 
the  Jury  erred  in  their'  verdict,  or  that  the 
court  erred  in  sustaining  It  by  overruling  the 
defendant's  motion  for  new  trial.  Upon  first 
view  the  assignments  of  error  seemed  grave, 
but,  considered  in  connection  with  the  charge 
as  a  whole,  they  either  disappear  from  sight 
or  become  so  shrunken  as  to  afford  no  oh- 
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straction  to  administration  of  the  law.  As 
said  by  Chief  Justice  Bleckley  In  Brown 
V.  Matthews,  79  Ga.  1,  4  S.  B.  13:  "A  charge 
torn  to  pieces  and  scattered  in  disjointed 
fragments  may  seem  objectionable,  although, 
when  put  together  and  considered  as  a  whole. 
It  may  be  perfectly  sound.  The  fall  charge 
being  In  the  record,  what  It  lacks  when  di- 
vided is  supplied  when  the  parts  are  all  unit- 
ed. United  they  stand,  divided  they  fall." 
Judgment  affirmed. 


HARRIS  V.  STATE.    (No.  687.) 

(Conrt  of  Appeals  of  Georgia.      July  26,  1907.) 

Weapons— Cabbtino  Weapohs. 

This  case  is  controlled  by  the  decision  in 
the  companion  case,  Harris  v.  State,  68  S.  E. 
069. 

(Syllabus  by  the  Ourt) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Jndge. 

Ed  Harris  was  convicted  of  pointing  a 
pistol  at  another,  and  brings  error.    Affirmed. 

Payton  &  Hay,  for  plaintiff  in  error.  J.  H. 
Tipton,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


NBWSOMH  V.   STATE.    (No,  623.) 
(Court  of  Appeals  of  Georgia.    July  26,  1907.) 

1.  Indictmewt  —  Time    op    CoMMrmwo    Of- 

FENSB— AlXEOATIORS— GBBTIFTIRO  QUESTION 
TO  SnPBEME  COITBT. 

This  case  is  controlled  by  prior  decisions 
of  the  Supreme  Court,  which,  in  the  opinion  of 
this  court,  are  based  upon  sound  reason.  No 
imfficient  cause  appears  for  certifying  the  point 
involved  to  the  Supreme  Court,  or  for  asking 
that  court  to  review  and  overrule  its  previous 
decision  upon  the  subject. 

SEid.  Note.— For  cases  in  point  see  Cent.  Dig. 
.  27,  Indictment  and  Information,  {  253.] 

2.  Same— Motions  in  Abbest— Ezcbftiors  to 

Indictment. 

Exceptions  which  go  merely  to  the  form  of 
the  indictment  or  accusation.  If  not  taken  before 
joinder  of  issne,  are  considered  to  be  waived. 
They  cannot  be  reached  by  a  motion  in  arrest 
of  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  629.] 

(Syllabus  by  the  Court.) 

Error  from  City  <3ourt  of  Moultrie;  R.  It. 
Shipp,  Judge. 

Ed.  Newsome  was  convicted  of  an  Illegal 
sale  of  intoxicating  liquors,  and  brings  error. 
Affirmed. 

J.  D.  McKenzle,  Alfred  Kline,  and  Jnmes 
Humphreys,  for  plaintiff  In  error.  W.  F. 
Way,  Sol.,  for  the  State. 

RUSSELL,  J.  The  plahdtlff  In  error  was 
convicted  on  the  16th  day  of  May,  1906,  upon 
an  accusation  filed  that  day,  in  which  he  was 
charged  with  the  offense  of  selling  Intox- 
icating liquors  In  Colquitt  county  on  the  29tb 


day  of  October,  1907.  He  waived  arral^a- 
ment,  copy  of  accusation,  and  list  of  witness- 
es, and  pleaded  not  gallty.  He  did  not  de- 
mur to  the  accusation.  On  the  trial  the  evi- 
dence showed  that  he  had  made  a  sale  of 
spirituous  liquor  in  Colquitt  county  on  ttie 
29th  day  of  October,  1906.  He  moved  tbe 
court  to  direct  a  verdict  of  not  guilty,  on  tbe 
ground  that  the  accusation  alleged  a  crime 
at  some  subsequent  day  or  impossible  date, 
and  that  the  accusation  was  not  sufficient, 
on  account  of  this  date,  to  authorize  a  con- 
viction. The  court  overruled  this  motion, 
and,  after  argument  and  tbe  charge  of  the 
court,  a  verdict  was  rendered  finding  defend- 
ant guilty.  On  the  same  day  the  defendant 
made  a  motion  In  arrest  of  judgment,  upon 
the  following  grounds:  First,  "because  tbe 
accusation,  upon  which  defendant  was  tried, 
alleged  and  charged  that  the  crUne  was  com- 
mitted on  a  day  and  time  subsequent  to  tbe 
day  and  time  of  filing  the  accusation  and  tbe 
trial  thereon;  the  day  of  filing  being  Hay 
16,  1906,  and  tbe  day  and  time  alleged  and 
charged  In  said  accusation  being  October  29, 
1907";  second,  "because  the  verdict  and 
judgment  is  void  and  of  no  effect,  based  npon 
an  accusation  charging  a  crime  subsequent 
to  the  date  of  filing  said  accnsation."  Tbe 
motion  In  arrest  of  judgment  was  overmled. 
The  plaintiff  In  error  excepts  to  the  refnsal 
to  direct  a  verdict  of  acquittal,  and  to  tbe 
judgment  In  overruling  his  motion  in  ar- 
rest of  judgment. 

The  only  question  In  tbe  case  Is  whether 
conviction  was  warranted  on  the  accusation 
as  written.  The  Insistence  of  the  plaintiff 
In  error,  that  every  Indictment  or  accusation, 
to  support  a  valid  conviction,  must  cbarse 
the  crime  to  have  been  committed  on  a  def- 
inite date  previous  to  the  finding  of  tbe  in- 
dictment or  filing  of  the  accusation,  even 
thougb  tbe  proof  might  be  any  time  wltbin 
the  statute  of  limitations,  is  not  a  new  one  in 
this  state.  Counsel  for  plaintiff  in  error 
recognize  this  fact,  and  on  that  account  re- 
quest that  we  certify  this  case  to  the  Su- 
preme Court  in  order  that  that  court  may  re- 
view and  reverse  the  decisions  in  McMatb  v. 
State,  55  Ga.  803,  Jones  v.  State,  55  Ga.  62.5, 
Williams  V.  State,  56  Ga.  891,  Harris  v.  State. 
58  Ga.  333,  Johnson  v.  State,  90  Ga.  444, 16  S. 
E.  92,  Adklns  V.  State,  103  Ga.  6,  29  S.  E. 
432,  Spencer  v.  State,  123  Ga.  133,  61  S.  E. 
294,  and  other  similar  cases.  If  tbe  deci- 
sion In  Adklns  v.  State,  supra,  were  tbe  last 
utterance  of  onr  Supreme  Court  upon  tbe 
point,  and  if  the  Supreme  Court  had  not  so 
recently  passed  upon  the  question,  aa  In  tbe 
case  of  Spencer  v.  State,  we  would  be  In- 
clined, simply  on  account  of  tbe  intimation  In 
the  Adklns  Case,  to  certify  the  case  to  tbe 
Supreme  Court  as  requested.  Regardless  of 
the  decisions  in  other  states,  and  as  to  wheth- 
er the  Supreme  Covrt  was  wrong  In  basing 
the  decisions  in  tbe  cases  of  McMatb  and 
Jones  upon  the  case  of  Conner  v.  State,  25 
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Ga.  616,  71  Am.  Dec.  184,  we  think  that  the 
Sate  on  which  the  offense  Is  laid  Is  Immate- 
rial, ODlesa  the  defendant,  before  pleading 
to  the  merits,  demurred  thereto.  The  defend- 
ant must  demur  before  pleading,  or  else 
be  win  be  held  to  waive  his  right  to  have  the 
essential  elements  of  time  and  place  stated 
with  the  certainty  required  by  the  Code.  In 
Harris  t.  State,  58  Ga.  333,  Jackson,  J., 
delivering  the  opinion,  says:  "This  court 
has  often  held  that  after  arraignment  and 
plea  the  indictment  alleging  an  Impossible 
day  or  the  day  after  the  bill  was  found  true 
would  be  held  good,  but  not  where  It  was  ex- 
cepted to  in  time  on  special  demurrer  in 
writing."  In  Bailey  v.  State,  65  Ga.  411,  the 
court  held  that  an  Indictment  naming  neither 
a  day  nor  month  was  defective,  and  should 
be  quashed  on  special  demurrer  before  the 
arraignment;  but  cited  the  Harris  Case,  and 
said  that  the  defendant  was  entitled,  if  be 
demanded  in  time,  to  have  a  perfect  indict- 
ment in  form  as  to  the  essential  elements  of 
time  and  .place,  and  when  he  demurred  spe- 
cially, before  arraignment,  he  ought  to  have 
the  time  stated  with  reasonable  certainty  at 
least.  The  Penal  Code  requires  that  all  ex- 
ceptions that  go  merely  to  the  form  of  the 
indictment  shall  be  made  before  trial.  It 
they  are  not  made  then,  they  are  held  in 
contemplation  of  law  to  be  waived.  Hill  t. 
State,  41  Ga.  484,  86  Ga.  427.  The  case  can- 
not be  made  stronger  when  an  impossible 
date  Is  stated  than  when  no  date  is  stated 
at  all;  and  yet  it  was  held  In  Phillips  ▼. 
State,  12  S.  E.  650,  and  Braddy  v.  State,  102 
Ga.  568,  27  S.  E.  670,  that  a  defect  in  an 
Indictment  in  not  alleging  any  date  or  month 
when  the  alleged  offense  was  committed  must 
be  taken  advantage  of  before  arraignment, 
and  that  it  Is  too  late  ntter  conviction  to 
make  the  point  for  the  first  time. 
Judgment  affirmed. 


MII,L  V.  STATB. 

STATE  V.  MILL.  (Noa.  652,  629.) 

(Court  of  Appeals  of  Georgia.   July  25,  1907.) 

1.  Obthinai,  Law  —  InsTBUonoRB  —  Psefon- 

DEBARCX  OF   EVIDBNCX. 

The  law  of  the  preponderance  of  evidence  is 
not  applicable  in  criminal  cases ;  and,  wliere  in 
a  particular  case  there  is  testimony  in  belialf  of 
the  state  and  the  defendant,  and  the  issue  to  be 
determined  depends  upon  the  weight  which  the 
jniy  may  give  to  the  conflicting  evidence,  it  is 
error  to  charge  said  law. 

2.  SaICK— BEABOIfABUE   DOUBT. 

The  only  appropriate  charze  In  a  criminal 
case  on  the  subject  of  the  weight  of  evidence  is 
the  fundamental  principle  that  the  state  is  re- 
quired to  prove  the  guilt  of  the  accused  beyond 
a  reasonable  doubt. 
8.  Samx  — PosrnvK    aho    NkOAnvx    Testi- 

XONY. 

The  law  of  positive  and  negative  testimony 

was  not  applicable  to  the  facts  ot  this  case,  and 

a  cbane  thereon  was  calculated  to  confuse  and 

mislead  the  Jury,  and  was  eqtecially  erroneous 
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without  an  instruction  that  in  weiring  the  testi- 
mony of  witnesses  the  Jury  should  also  consider 
and  pass  upon  their  credibility. 

4.  Samk— Nhw  Tbial. 

The  evidence  indicating  the  guilt  of  the  de- 
fendant is  weak  and  not  entirely  satisfactory; 
but  there  is  some  slight  evidence  to  support  the 
verdict,  and  we  cannot  bold  tliat  the  court  erred 
in  the  ezerdse  of  its  discretion  in  refusing  to 
grant  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {{  S074-S083.] 

6.  Same — Cboss-Biix  bt  State— Costs. 

There  is  no  law  by  which  the  state  can 
maintain  a  cross-bill  of  exceptions-  in  a  criminal 
case ;  and  in  such  a  case,  there  t>eing  no  provi- 
sion of  law  for  taxing  the  cost  against  the  state, 
the  cost  will  be  taxed,  under  Civ.  Code  1895,  ff 
6512,  5501,  against  the  solicitor  bringing  the 
cross-bill. 

(Syllabus  by  the  Court.) 

Btror  from    City   Court   of  Wrightsvllle; 
Wm.  Paircloth,  Judge. 

Otto  Mill  was  convicted  of  maliciously  klll- 
'■  lug  a  hog,  and  brings  error,  and  the  state  as- 
I  signs  cross-error.    Reversed. 
j      See  67  S.  EL  969. 

!      E.  L.  Stephens,  for  plaintiff  in  error.    J.  L. 
I  Kent,  Sol.,  for  the  State. 


HILL,  C.  J.  Otto  Mill  was  convicted  In 
the  city  conrt  of  Wrightsvllle  on  an  accusa- 
tion charging  him  with  the  offense  of  mali- 
ciously killing  a  certain  described  bog.  He 
filed  a  motion  for  a  new  trial,  which  was 
overruled.  This  Is  the  second  time  that 
plaintiff  in  error  has  appeared  before  this 
court  The  verdict  of  guilty  against  him 
was  set  aside  In  the  first  Instance  because  of 
the  failure  to  prove  the  venue. 

If  we  had  authority  to  do  so,  we  would 
be  inclined  to  set  aside  the  verdict  and  grant 
a  new  trial  on  the  ground  of  the  weakness  of 
the  evidence  for  the  state;  but,  if  the  Jury 
believed  the  prosecutor,  there  was  some  evi- 
dence on  which  a  verdict  ot  guilty  could  have 
been  predicated,  and  therefore  we  cannot 
bold  that  the  trial  Judge  abused  his  discre- 
tion in  refusing  to  grant  a  new  trial.  The 
only  evidence  against  the  defendant  is  that 
of  the  prosecutor,  who  testified  that  be  found 
his  hog  dead  Just  outside  of  the  field  of  the 
defendant  with  wounds  upon  its  l>ody,  in- 
dicating that  death  had  been  caused  by  vio- 
lence, and  the  statement  by  the  defendant  to 
film  that  he  had  killed  the  hog  and  thrown  it 
over  the  fence.  This  confession  was  denied 
by  the  defendant,  and  there  was  much  evi- 
dence in  bis  Iiehaif  which  tended  to  prove 
that  no  hog  had  l>een  killed  by  him,  several 
witnesses  swearing  that  they  had  made  dili- 
gent search  at  and  near  the  place  where  the 
prosecutor  located  the  body  of  the  dead  hog, 
without  finding  it,  and  several  other  witness- 
es testified  that  they  had  seen  the  hog  de- 
scribed by  the  prosecutor  as  having  been  kill- 
ed subsequently  alive  in  the  prosecutor's  lot, 
and  there  were  no  marks  upon  Its  body  ex- 
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cept  tbat  Its  tall  bad  been  recently  bitten  off 
or  cut  off.  The  defendant  stated,  on  his 
trial,  that  the  bog  in  question  bad  been  com- 
mitting depredations  in  bis  cornfield,  and 
tbat  be  set  bis  dog  on  it  to  run  it  out.  and 
tbat  tbe  dog  bad  bitten  off  the  hog's  tail.  The 
prosecutor  testified  that  this  tailless  bog  was 
not  tbe  one  tbat  tbe  defendant  bad  killed,  but 
tbat  tbls  bog  bad  been  without  a  tail  since 
its  "pighood."  In  addition  to  tbe  weakness 
of  tbe  evidence  indicating  guilt,  there  was 
shown  to  be  a  very  bad  state  of  feeling  be- 
tween tbe  prosecutor  and  tbe  defendant  In 
view  of  tbe  character  of  tbe  eTidence,  we 
think  the  court  erred: 

1.  In  charging  tbe  law  of  tbe  preponder- 
ance of  evidence.  The  entire  charge  of  the 
court  is  not  given  In  tbe  record.  Tbe  ex- 
cerpt from  the  charge  on  the  subject  of  the 
preponderance  of  evidence  led  the  jury  to  be- 
lieve that  tbey  would  be  authorized  to  base 
a  conviction  on  tbe  gpreater  weight  of  tbe  evi- 
dence. We  think,  under  the  facts  of  this 
case,  that  this  instruction  was  not  only  cal- 
culated to  mislead  tbe  jury,  but  was  hurtful 
to  the  defendant  Tbls  is  especially  true 
where  there  was,  as  in  this  case,  only  one 
witness  for  tbe  state  and  many  for  the  de- 
fendant, and  tbe  court  told  the  jury  that, 
while  they  could  consider  tbe  number  of  wit- 
nesses in  deciding  upon  tbe  weight  of  tbe  evi- 
dence, tbe  preponderance  was  not  necessarily 
with  the  greater  number.  Williams  v.  State, 
125  Oa.  302,  M  S.  K  108;  Jackson  v.  State, 
125  Ga.  101,  53  S.  B.  007. 

2.  Tbe  court  charged  tbe  jury  the  law  of 
positive  and  negative  testimony  as  defined  in 
Pen.  Code  1895,  S  985.  This  charge  was  not 
applicable  to  the  facts  of  the  case,  and  was 
calculated  to  mislead  and  confuse  tbe  jury. 
Besides,  tbe  court,  in  this  connection,  failed 
to  Instruct  tbe  jury  that  in  weighing  the  tes- 
timony of  tbe  witnesses  they  should  also  con- 
sider and  pass  upon  their  credibility.  This, 
we  think,  was  error.  Wood  v.  State.  1  Ga. 
App.  684,  58  S.  E.  2T1;  Phillips  v.  State,  1 
Ga.  App.  687,  57  &  B.  1079. 

3.  Error  is  also  assigned  because  the  court 
failed  to  charge  tbe  jury  tbe  law  of  confes- 
sions; It  being  insisted  that  such  law  was  es- 
Iieclaliy  applicable  in  this  case,  where  the 
only  evidence  Incriminating  tbe  defendant 
was  bis  confession,  and  this  confession  was 
corroborated  only  by  circumstances  proving 
the  corpus  delicti.  While  we  think  that  such 
charge  would  have  been  appropriate  to  the 
facts  of  this  case,  we  cannot  bold  that  court 
committed  error  in  not  so  charging  where 
there  was  no  request  to  do  so. 

For  the  reasons  stated  in  tbe  second  and 
third  paragraphs  in  the  foregoing  opinion,  the 
judgment  refusing  a  new  trial  is  reversed. 

There  is  no  law  in  this  state  authorizing 
the  state  to  maintain  a  cross-bill  of  excep- 
tions in  a  criminal  case. 

Judgment  reversed. 


CENTRAL  OF  GEORGIA  BT.  CO.  T-  LEW- 
IS.   (No.  438.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  DiSCOVEBT  —  PBODCCTION     OF    BOOKB    ASD 

Papers  —  Matebiautt  —  QuKSnoii      fob 

Court. 

SummoDa  of  garnishment  having  been  serv- 
ed upon  a  corporation,  and  it  liaving  answered 
by  its  agent,  denying  that  it  had  any  money, 
property,  or  effects  belonging  to  the  defendant, 
which  answer  was  traversM  by  the  plaintiff, 
who  thereupon  served  the  garnishee  with  notice 
to  produce  certain  vouchers  and  original  checks, 
as  well  as  certain  letters  described  in  tbe  no- 
tice, which  were  not  produced,  it  was  error  for 
the  court  to  pass  an  order  peremptorily  requiring 
tbe  production  of  such  papers  until  satisfied  by 
competent  evidence  that  the  contents  of  such 
papers  were  in  fact  necessary  and  material  to  the 
issues  involved  between  the  parties.  It  was 
therefore  error  to  render  judgment  against  the 
garnishee  in  pursuance  of  such  peremptory  or^ 
der. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Discovery,  {  116.] 

2.  Saue. 

The  determination  of  the  materiality  of  evi- 
dence involves  the  exercise  of  a  judicial  func- 
tion ;  and  the  conclusion  of  a  witness  that  the 
contents  of  n  paper  are  material,  where  there  is 
no  proof  as  to  what  the  paper  contains,  is  no 
proof  tbat  the  papers  sougnt  to  be  produced  are 
In  fact  necessary,  and  cannot  relieve  the  court 
from  the  duty  of  passing  upon  tbe  question  of 
materiality. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  W.  C.  Lewis  against  the  Macon 
Fair  Association.  A  writ  of  garnishment 
was  served  on  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  plaintiff  on 
tbe  garnishment,  and  the  railway  company 
brings  error.    Reversed. 

R.  D.  Feagin  and  Wimberly  &  Jordan,  for 
plaintiff  in  error.  Hardeman  &  Jones,  for 
defendant  in  error. 

RUSSELL,  J.  The  defendant  In  error 
brought  a  suit  against  the  Macon  Fair  As- 
Bociatlon,  and  bad  summons  of  garnishment 
served  upon  the  plaintiff  in  error,  the  Cen- 
tral of  Georgia  Railway  Company.  The  gar- 
nishee answered  that  it  was  not  Indebted, 
and  the  plaintiff  (present  defendant  in  er- 
ror) traversed  that  answer.  On  April  1, 
1007,  the  court  entered  judgment  against 
tbe  garnishee  as  in  case  of  default  for  $1,- 
301.31,  and  to  this  judgment  the  garnishee 
excepts. 

Tbe  action  of  tbe  court  was  based  upon 
tbe  failure  or  refusal  of  tbe  plaintiff  in  er- 
ror (the  garnishee  in  the  lower  court)  to 
satisfactorily  respond  to  a  notice  to  produce, 
and  upon  a  refusal  thereafter  to  produce  cer- 
tain vouchers  and  other  papers  after  being 
required  so  to  do  by  order  of  tbe  court  Er- 
ror Is  assigned  upon  this  order  of  the  court 
rendering  judgment  by  default,  and  com- 
plaint is  also  made  tbat  there  was  no  proper 
serrice  of  the  notice  to  ^verae.    It  «i»- 
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pears  from  the  record  that  "on  Saturday, 
March  80,  1907,  the  case  was  called  for  trial 
before  the  Judge  without  a  Jury ;  and  counsel 
for  the  garnishee  asked  for  further  time 
within  which  to  respond  to  a  notice  to  pro- 
duce, filed  In  said  case  by  the  plaintiff  and 
served  upon  counsel  for  the  garnishee  on 
March  16,  1907,  stating  that  the  garnishee 
bad  endeavored  to  get  the  papers  called  for, 
but  had  been  unable  to  hear  from  the  agents 
of  the  garnishee  In  Savannah,  Ga.,  in  whose 
custody  tbe  papers  (If  In  possession  of  the 
garnishee)  were."  Tbe  notice  filed  In  the 
case,  and  to  respond  to  which  counsel  for 
garnishee  requested  additional  time,  was  as 
follows:  "To  the  Central  of  Georgia  Rail- 
way Company :  Tou  are  hereby  notified  to 
produce  upon  the  trial  of  the  said  case  In 
the  city  court  of  Macon,  to  be  used  as  evi- 
dence for  the  plaintiff,  tbe  originals  of  all 
vouchers  Issued  by  the  Central  of  Georgia 
Railway  Company  to  the  Macon  Fair  Asso- 
ciation, or  to  Eugene  Anderson,  secretary 
of  said  Macon  Fair  Association,  or  to  Bridg- 
es Smith,  president  of  said  Macon  Fair 
Association,  or  to  any  other  officer  or  agent 
of  said  Macon  Fair  Association,  or  to  any 
one  else  for  said  Macon  Fair  Association; 
also  the  original  checks  with  which  said 
vouchers  were  paid ;  also  the  copies  retained 
by  tbe  Central  of  Georgia  Railway  Company 
of  all  letters  transmitting  said  vouchers,  or 
any  of  them."  This  was  signed  by  the  plain- 
tiff's attorneys,  and  an  acknowledgment  of 
service  thereon,  dated  March  16,  1907,  was 
signed  by  Mr.  Feagin  as  attorney  for  the 
garnishee.  Counsel  for  garnishee  stated  in 
his  place  that  he  had  delivered  the  notice  to 
produce  (tbe  copy)  to  Messra  Wlmberly  & 
Jordan,  division  counsel,  at  Macon,  Ga.,  on 
March  20,  1907,  his  first  opportunity  to  do  so 
after  receiving  It  from  plaintiff's  counsel, 
and  that  tbe  division  counsel  at  once,  on 
March  20,  1907,  wrote  to  the  proper  author^ 
Ities  at  Savannah,  requesting  that  the  papers 
called  for  by  said  notice  be  forwarded  to 
Macon  at  once^  if  in  tbe  possession  of  the  gar- 
nishee, and  that  no  reply  bad  been  received 
as  yet  to  said  request.  The  court  then  an- 
nounced that  counsel  would  be  given  until 
9  o'clock  Monday  morning,  April  1,  1907,  to 
respond  to  said  notice  and  to  produce  said 
papers,  and,  over  the  objection  of  counsel 
for  the  garnishee,  passed  tbe  following  or- 
der and  Judgment:  "The  within  notice  to 
produce  having  been  duly  served  on  March 
16,  1907,  and  it  appearing  that  the  papers 
required  are  in  existence  and  are  in  pos- 
session, power,  and  control  of  tbe  garnishee, 
tbe  person  notified  to  produce  the  same,  and 
that  said  papers  are  material  to  tbe  issue, 
It  is  so  found,  and  it  Is  thereupon  ordered 
that  the  garnishee,  the  Central  of  Georgia 
Railway  Company,  do  have  and  produce  tbe 
papers  described  In  the  within  notice  be- 
fore tbe  court  on  April  1,  1907,  at  9  o'clock 


a.  m.,  or.  In  default,  tbat  Judgment  be  en- 
tered thereon  and  thereupon  against  said 
garnishee  as  in  case  of  Judgments  by  default 
This  March  30,  1907."  The  plaintiff  in  er- 
ror contends  tbat  this  Judgment  was  error, 
because  there  was  no  evidence  before  tbe 
court  upon  which  to  base  it.  The  Judge  cer- 
tifies that  "counsel  for  tbe  party  giving  no- 
tice stated  in  his  place  that  the  papers  call- 
ed for  were  material  to  the  case,  and  that 
they  were  in  the  custody  of  the  garnishee 
In  tbe  city  of  Savannah,  Ga.,  and  were  not  in 
the  custody  or  control  or  possession  of  the 
applicant,  and  that  as  a  matter  of  fact  the 
applicant  could  get  along  If  one  little  vouch- 
er were  produced  under  the  notice,  and  that 
the  same  was  in  garnishee's  possession  in 
Savannah,  Ga.  (counsel  for  the  garnishee  then 
said  that  he  wanted  further  time  to  produce 
this  voucher  which  was  in  Savannah,  and 
the  court  then  asked  would  Monday  follow- 
ing be  sufficient  time."  On  Monday,  April 
1,  1007,  before  the  case  was  called  by  the 
court  for  trial,  counsel  for  the  garnishee  filed 
the  following  demand  in  writing  for  a  Jury : 
"Now  comes  the  Central  of  Georgia  Rail- 
way Company,  garnishee  In  the  above-stat- 
ed case,  and  at  the  term  of  court  at  which 
said  gamislmient  was  answered  and  before 
tbe  trial  of  the  Issue  raised  by  the  traverse 
to  the  answer  of  the  garnishees  filed  In 
said  case,  and  in  terms  of  the  law,  demands 
a  trial  by  Jury,  on  the  Issue  raised  by  the 
traverse  in  said  case."  Signed  by  the  gar- 
nishee's attorney.  When  the  case  was  called, 
counsel  for  the  gamishee  called  the  court's 
attention  to  this  demand  and  Insisted  that 
the  same  be  allowed ;  but  the  court  refused 
to  consider  said  demand,  holding  that  the 
same  was  not  In  order,  and  called  upon  the 
garnishee  to  know  If  it  were  ready  to  re- 
spond to  the  notice  to  produce. 

Two  questions  are  raised  as  presented  by 
the  record,  to  wit :  Should  the  traverse  have 
been  dismissed?  Did  the  court  err  or  abuse 
its  discretion  in  entering  Judgment  by  de- 
fault, because  of  the  failure  of  the  garnishee 
to  produce  the  voucher?  A  notice  to  pro- 
duce is  a  harsh  procedure,  and  the  law 
relative  thereto  must,  for  that  reason,  be 
strictly  construed  and  followed  closely.  We 
think  the  court  erred  In  granting  tbe  per- 
emptory order  requiring  the  gamishee  to 
have  the  papers  in  court  by  9  o'clock  a.  m. 
of  April  1,  1907,  and  also  In  tbe  Judgment 
rendered  in  favor  of  the  plaintiff  against 
the  garnishee.  The  learned  counsel  for  de- 
fendant in  error  would  be  right  In  his  con- 
clusion of  law  If  his  premises  were  correct 
The  court  should  have  had  evidence  before 
it  on  which  to  base  the  proceedings  taken, 
and  the  party  giving  them  notice  (defendant 
In  error)  should  have  made  the  showing  re- 
quired by  Civ.  Code  1805,  {  5250.  Counsel 
for  defendant  In  error  relies  upon  tbe  recital 
of  tbe  court  in  the  bill  of  exceptions  that 
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"counsel  for  the  party  gWing  notice  stated 
In  bis  place  that  tbe  papers  called  for  were 
material  to  the  case,  and  that  they  were 
In  the  custody  of  the  garnishee  In  the  city 
of  Savannah,  Ga.,  and  were  not  In  the  cu^ 
tody  or  control  or  possession  of  the  appli- 
cant, and  that  as  a  matter  of  fact  the  ap- 
plicant could  get  along  If  one  little  voucher 
were  produced  under  notice,  and  that  the 
same  was  In  garnishee's  possession  in  Savan- 
nah, Ga."  This  evidence  was  competent  and 
sufiSclent  in  some  respects,  and  yet  it  was 
fatally  defective  in  a  most  important  par- 
ticular. It  was  shown  that  the  voucher  was 
in  Savannah  by  the  admission  of  the  coun- 
sel for  the  garnishee,  and  be  asked  for  time 
in  which  to  produce  it,  and,  although  It  was 
not  necessary,  under  the  ruling  In  Morrison 
y.  Hllburn,  126  Oa.  114,  54  S.  E.  938,  the 
Judgment  was  Introduced  in  evidence,  but 
there  was  no  evidence  as  to  the  contents  of 
the  paper  sought  to  be  produced,  nor  that 
they  were  material  to  the  Issue,  and,  for 
this  reason,  the  court  should  not  have  grant- 
ed the  peremptory  order  in  the  first  place, 
and  rendered  a  judgment  In  favor  of  the 
plaintiff  and  against  the  garnishee  there- 
after. It  is  true  that,  according  to  the  cer- 
tiflcate  of  the  presiding  judge,  counsel  stat- 
ed that  the  papers  called  for  were  material, 
but  this  was  a  mere  conclusion  of  the  wit- 
ness, and  not  competent  evidence^  which  sub- 
stituted the  judgment  of  the  counsel  as  to 
the  materiality  of  the  testimony  for  that  of 
the  court,  and  so  far  as  the  trial  court  knew 
or  could  know,  and  so  far  as  this  court  can 
know,  there  is  not  a  single  fact  as  to  the 
contents  of  the  papers  In  question  from 
which  it  can  be  judicially  determined  wheth- 
er the  contents  of  the  papers  sought  to  be 
produced  are  or  are  not  material  to  the  is- 
sue, and  as  to  whether  the  witness  was  or 
was  not  correct  in  his  conclusion  of  law. 
At  any  rate,  In  the  exercise  of  harsh  reme- 
dies, the  law  should  be  strictly  construed. 
It  would  have  to  be  very  loosely  construed 
for  the  statement  of  a  witness,  no  matter 
how  truthful,  that  the  contents  of  a  certain 
paper  or  papers  are  material  to  be  allowed 
to  oust  the  judicial  function  of  passing  up- 
on the  materiality  of  evidence.  Had  the 
trial  judge,  upon  evidence  of  the  contents  of 
the  vouchers,  properly  held  them  to  be  ma- 
terial, we  might  be  able  to  determine,  upon 
review,  that  such  evidence  was  material,  and 
for  that  reason,  we  might  be  prepared  to 
say  that  the  judgment  rendered  against  the 
garnishee  was  correct.  In  the  absence  of 
such  evidence,  the  judge  could  not  say  that 
the  evidence  was  material.  Nor  can  we.  It 
is  unnecessary  to  discuss  the  remaining  as- 
signments of  error,  for  the  reason  that  the 
error  of  the  judge  in  passing  upon  the  case 
without  sufficient  evidence  goes  to  the  root 
of  the  whole  case  and  d^nands  a  new  trial. 
Judgment  reversed. 


X- 


LEH  y.   STATE.    (No.   556.) 
(Court  of  Appeals  of  Georgia.    Sept  19,  190T.) 

HOMICIDB— VOLUHTABT  UARSI.ACOHTKa— EVI- 
DENCE— iNSTBDCnONS. 

The  verdict  of  the  jary  is  Bostained  by  the 
evidence,  the  law  was  correctly  presented  by  the 
trial  judge  in  his  charee,  and  no  reason  appean 
why  a  new  trial  should  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die- 
vol.  26,  Homicide.  U  86,  ^(M37.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clayton  Conn- 
ty;  L.  S.  Roan,  Judge. 

Will  liee  was  convicted  of  manslaughter, 
and  brings  error.    Affirmed.  i 

Watterson  &  Blalock,  C^ndlers,  J'homsoii 
It,  nirsch,  and  R.  L.  D.  McAllister,  for  plain- 
tlif  In  error.  W.  S.  Howard,  SoL  Gen.,  for  tbe 
State. 

RUSSELL,  J.  The  plaintiff  In  error  was 
Indicted  for  murder,  and  convicted  for  volun- 
tary manslaughter.  He  excepts  to  the  over- 
ruling of  his  motion  for  a  new  trial,  and  as- 
signs error  as  to  certain  instructions  glvoi 
by  the  trial  judge  In  his  charge  to  the  jury, 
as  well  as  upon  the  judge's  refusal  to  charge. 
He  complains  of  the  admission  of  evidence 
as  to  dying  declarations  and  of  the  failure  { 
of  tbe  state  to  Introduce  the  testimony  of  a 
certain  witness.  In  view  of  the  fact  that  the 
plaintiff  in  error  was  only  found  guilty  of 
voluntary  manslaughter,  and  not  of  mnrder,  ' 
some  assignments  of  error  are  immaterial  in 
their  effect  on  the  defendant;  but  we  will 
consider  each  assignment  seriatim. 

Th^  first  assignment  of  error  alleges  that 
the  charge  of  the  court  confused  the  provi- 
sions of  sections  71  and  73  of  the  Penal  Code 
of  1895,  and  tended  to  create  upon  the  minds 
of  the  Jury  tbe  Impression  that  tbe  provisions 
of  section  73  qualify  and  limit  the  provisions 
of  section  71.  It  Is  well  settled  that  Bection 
73  does  not  qualify  or  limit  the  law  of  jus- 
tifiable homicide  contained  in  section  71,  Peo. 
Code  1895.  Section  73  applies  exclusively  to 
cases  of  self-defense  in  a  mutual  combat  in 
which  both  parties  have  been  at  fault  Sec- 
tion 71  refers  to  cases  ot  apparent  danger 
when  the  homicide  is  committed  in  good 
faith  to  prevent  the  commission  of  any  of  the 
offenses  mentioned  in  section  70,  or  under  the 
fears  of  a  reasonable  man  that  such  an  of- 
fense will  actually  be  committed  unless  tbe 
person  who  is  actually  or  apparently  about  to 
commit  the  wrong  be  killed.  Our  Supreme 
Court  has  held  that  "Instructions  as  to  these 
two  branches  of  the  law  of  Justifiable  homi- 
cide should  not  be  so  given  as  to  confuse  tbe 
one  with  the  other."  In  the  cases  of  Teasley 
V.  State,  1(H  Ga.  738,  30  S.  E.  938.  and  Bag- 
land  V.  State,  111  Ga.  211,  36  S.  E.  682,  new 
trials  were  granted  because  the  practical  ef- 
fect of  tbe  charges  therein  complained  of  was 
to  deprive  tbe  defendant  of  any  right  of  self- 
defense  unless  hla  life  wei^e  actually  In  dan- 
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ger,  while  as  a  matter  of  law  the  defendant 
had  an  equal  right  to  kill  In  order  to  prevent 
a  felony  upon  his  person  or  as  to  his  prop- 
erty. 

In  this  case  the  trial  Judge,  after  charging 
the  Jury  that  "if,  at  the  time  of  the  killing 
of  White  by  the  defendant  (If  the  defendant 
is  shown  to  have  killed  White),  the  circum- 
stances were  such  as  to  excite  the  fears  of  a 
reasonable  man  that  a  felony  was  about  to  be 
committed  on  his  person,  and  If,  under  the 
influence  of  such  fears,  if  such  existed,  Lee 
shot  and  killed  White,  be  would  not  be  guilty 
of  any  offense,  but  would  be  entitled  to  a  ver- 
dict of  not  guilty,"  and  repeating  the  same 
principle  by  instructing  the  Jury,  "If  you  be- 
lieve from  the  evidence  or  from  the  defend- 
ant's statement  the  deceased  was  not,  at  the 
time  he  was  slain  by  the  accused,  attempting 
to  commit  a  felony  on  the  person  of  the  ac- 
cused by  taking  his  life  or  otherwise,  yet  if 
the  circumstances  at  the  time  were  such  to 
the  defendant  as  a  reasonable  man  that  be 
believed  It  was  necessary  for  him  to  shoot  and 
kill  in  order  to  save  himself  from  an  assault 
amounting  to  a  felony  upon  bim,  the  killing 
would  be  justifiable,"  proceeded  to  say:  "If 
a  person  kill  another  in  self-defense,  it  must 
appear  that  the  danger  was  urgent  or  was 
apparently  so  to  the  defendant  at  the  time  of 
the  killing;  that  in  order  to  save  himself 
from  a  serious  personal  injury,  or  to  save 
his  own  life,  the  killing  of  the  other  was  al>- 
solutely  necessary.  It  most  appear,  also, 
that  the  person  killed  was  the  assailant,  or 
that  the  slayer  had  really  and  in  good  faith 
mdeavored  to  decline  any  further  struggle 
when  the  mortal  blow  was  given." 

We  are  of  the  opinion  that,  Iiad  the  court 
charged  section  7B  in  immediate  connection 
with  the  Instructions  first  quoted,  the  excep- 
tion might  have  been  well  taken,  because 
the  jury  might  have  been  confused ;  but  the 
judge,  after  saying  that  it  must  appear  that 
the  danger  was  so  urgent  and  pressing,  also 
referred  to  the  other  separate  defense  b;  add- 
ing, "or  was  apparently  so  to  the  defendant," 
and  instead  of  limiting  the  jury  to  a  killing 
done  in  order  to  save  the  defendant's  own 
life  he  adds  as  an  additional  right  of  the  de- 
fendant the  right  to  kill  "to  save  himself 
from  a  serious  personal  injury,"  so  that,  in- 
stead of  confusion,  the  legal  right  contained 
In  sections  71  and  7S  were  both  clearly 
presented  to  the  jury.  One  who  slays  an- 
other can  only  claim  Immunity  under  the  doc- 
trine of  absolute  self-defense  when  the  dan- 
ger is  urgent  and  pressing,  and  the  danger 
must  at  least  appear  to  l>e  equally  as  urgent 
and  pressing  before  the  doctrine  of  reason- 
able fears  will  apply.  "The  doctrine  of  rea- 
sonable fear  as  a  defense  does  not  apply  In 
any  case  of  homicide  where  the  danger  ap- 
prehended is  not  urgent  and  pressing,  or  ap- 
parently so  at  the  time  of  the  killing."  Jack- 
son y.  State,  91  Ga.  271, 18  S.  B.  298  (1),  44  Am. 
St  R^i.  22.   In  the  case  of  Williams  v.  State, 


120  Ga.  873,  48  S.  E.  S68,  it  was  insisted  that 
an  Instruction  similar  to  the  one  of  whicli 
complaint  is  made  in  this  case  was  not  ai>- 
plicable,  and  could  only  l>e  applicable  In  a 
case  where  the  evidence  disclosed  a  mutual 
Intent  to  fight;  but  the  Supreme  Court  re- 
fused to  concur  in  that  view. 

Plaintiff  in  error  also  insists  that  the 
law  contained  in  section  71  of  the  Penal  C!ode 
of  1895  is  confused  with  that  contained  in 
section  73,  and  that  the  Impression  was  creat- 
ed upon  the  minds  of  the  jury  that  the  law 
contained  in  section  73  qualified  and  limited 
that  contained  in  section  71,  by  the  following 
charge  of  the  court :  "If  you  have  a  reason- 
able doubt,  gentlemen,  as  to  whether  the  de- 
fendant acted,  when  he  shot,  under  circum- 
stances calculated  to  excite  the  fears  of  a 
reasonable  man,  or  whether  he  felt  at  the 
time  he  shot,  or  had  reason  to  feel  from  the 
circumstances,  that  it  was  necessary  to  shoot 
to  save  his  life,  limb,  or  person,  he  would 
be  justified  In  so  doing.  But,  gentlemen,  I 
charge  you,  further,  if  you  believe  from  the 
evidence  in  this  case,  or  from  the  statement 
of  the  defendant,  that  White,  the  deceased, 
made  an  assault  upon  the  defendant  with  a 
dangerous  weapon,  such  as  a  fire  poker,  and 
you  find  ttiat  such  a  weapon,  if  it  had  been 
used  upon  the  defendant  by  White,  would 
have  been  a  weapon,  thus  used,  that  would 
likely  have  produced  death,  yet  if  you  believe 
that  the  deceased  desisted,  and  put  down  the 
weapon,  and  was  making  no  effort  with  such 
weapon,  or  any  other  weapon,  to  inflict  an 
Injury  upon  the  defendant  at  the  time  he  was 
shot  by  the  defendant,  and  It  further  ap- 
pears that  the  defendant  shot  him,  not  in 
the  fear  of  a  reasonable  man  that  he  was 
In  any  serious  personal  danger  at  the  time, 
but  that  he  shot  him  In  a  passion  aroused  as 
a  result  of  an  assault  that  bad  ended,  and 
for  no  other  cause,  then,  gentlemen,  the  de- 
fendant would  not  be  justifiable  hi  thus  kill- 
ing him,  but  would  at  least  l>e  guilty  of  the 
offense  of  voluntary  manslaughter."  In  our 
opinion  the  defendant  could  not  reasonably 
expect  a  more  favorable  charge  than  the 
foregoing,  and  there  is  no  merit  In  the  ob- 
jection that  sections  71  and  73  are  confused 
by  the  language  employed. 

The  Instruction  just  quoted  is  also  objected 
to  because  of  the  use  of  the  words  "at  least," 
and  because  it  is  contended  that  the  law  re- 
lating to  homicides  growing  out  of  mutual 
combat  was  not  applicable  to  the  case.  We 
do  not  agree  to  the  contention  that  the  use 
of  the  words  "at  least"  amount  to  an  intima- 
tion of  opinion  on  the  part  of  the  Judge  as  to 
the  guilt  of  the  accused.  It  is  a  deprecatory, 
rather  than  an  inflammatory,  expletive.  As 
a  matter  of  fact.  If  the  defendant  shot  the 
deceased  after  an  assault  already  ended  and 
when  he  was  in  no  possible  danger,  the  court 
could  have  very  aptly  Instructed  the  jury 
that  the  killing  might  be  murder. 

As  to  the  remaining  objections,  It  la  well 
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settled  that  mutual  combat  can  exist  where 
there  Is  mutual  Intent  to  fight,  though  only 
one  of  the  parties  strikes  a  blow  We  bave 
not  discussed  the  two  foregoing  assignments 
of  error  more  at  length,  for  the  reason  that 
no  complaint  is  made  as  to  the  Instructions 
given  by  the  trial  jiidge  on  the  subject  of 
Toluntaty  manslaughter,  and  the  evidence 
fully  authorized  the  verdict  of  the  jury  find- 
ing the  defendant  guilty  of  that  grade  of 
homicide. 

Certain  evidence  was  admitted  as  to  state- 
ments, alleged  to  have  been  made  by  the  de- 
ceased, which  it  is  contended  were  Improper 
and  prejudicial  to  the  defendant.  Mrs.  Tig- 
ner  testified  that  the  deceased  said  It  was 
not  done  In  self-defense;  that  Will  Lee  did 
not  have  to  do  it;  that  be  regretted  very 
much  that  It  happened;  that  be  wanted  to 
live;  that  be  had  lots  to  live  for,  but  was 
not  afraid  to  die.  "He  said  that  he  would 
like  to  live  for  the  sake  of  his  old  mother, 
who  was  blind."  Upon  defendant's  counsel 
objecting  to  this  evidence,  and  moving  to 
strike  out,  the  court  sustained  the  objection 
by  merely  saying,  "yes,"  and  certified  that 
he  Intended  thereby  to  sustain  the  objection, 
and  was  so  understood  by  counsel.  As  no 
further  ruling  of  the  court  was  Invoked  con- 
sensus tollit  errorem,  the  plaintiff  in  error 
cannot  be  beard  to  complain.  Niagara  Ins. 
Co.  V.  Williams,  1  Qa.  App.  608,  S7  S.  B.  1018. 

We  cannot  sustain  the  objection  made  to 
the  admission  of  the  evidence  relating  to 
dying  declarations,  upon  the  ground  that  the 
proper  foundation  had  not  been  laid,  inas- 
much as  It  appears  to  show  that  there  was 
ample  evidence  that  the  deceased  was  in 
articulo  mortis  and  conscious  of  his  condi- 
tion. Certainly  the  evidence  was  sufficient 
to  require  the  court  to  submit  to  the  Jury, 
under  proper  Instructions,  as  he  did,  the 
question  as  to  whether  the  statements  were 
really  dying  declarations.  Nor  did  the  court 
err  In  refusing  to  charge  the  requests  of  the 
defendant's  counsel  upon  the  subject  of  dy- 
ing declarations,  because  the  legal  principles 
contained  In  the  request,  so  far  as  pertinent 
to  the  case,  were  fully  covered  In  the  charge 
of  the  court  upon  that  subject. 

Plaintiff  In  error  Insists  that  the  court 
erred  in  refusing  to  charge  the  jury,  as  re- 
quested in  writing,  that  "where  a  party  has 
evidence  In  his  power  and  within  bis  reach 
by  which  he  can  establish  a  fact,  if  It  be 
true,  or  a  condition,  if  It  exists,  and  omits 
to  produce  it,  or,  having  more  certain  and 
satisfactory  evidence  in  bis  power,  relies  up- 
on that  which  Is  of  a  weaker  and  inferior 
nature  to  prove  bis  claim,  a  presumption  aris- 
es that  the  facts  are  not  as  claimed  by  him, 
or  that  the  circumstances  do  not  exist." 
Movant  contends  that  this  charge  was 'perti- 
nent and  applicable,  and  should  have  been 


given  to  the  jury,  for  the  following  reasons: 
"It  appeared  from  the  evidence  of  the  wit- 
ness R.  O.  Settles,  as  contended,  that  at  the 
time  when  movant  went  Into  the  office  of 
the  railroad  company,  just  prior  to  the  shoot- 
ing, tbere  was  present,  besides  the  deceased. 
White,  and  the  witness  Settles,  one  John 
Taylor,  who  heard  and  saw  everything  that 
occurred  between  the  deceased  and  movant 
up  to  the  time  of  the  shooting;  that  both 
Taylor  and  Settles  left  the  room  prior  to  tbe 
shooting,  Taylor  leaving  before  Settles;  that 
at  the  time  the  shooting  occurred  Settles  was 
In  such  a  position  that  be  could  not  possibly 
have  seen  tbe  parties,  but  that  when  Settles 
arrived  on  the  platform  outside  the  office 
where  tbe  difficulty  took  place,  immediately 
afterwards,  he  found  Taylor  standing  just 
outside  a  window  commanding  a  view  of  tbe 
interior  of  the  office.  It  thus  appeared  from 
tbe  state's  own  evidence  that  the  only  witness 
to  the  shooting  was  Taylor,  who  was  present 
In  tbe  courtroom  at  tbe  time  of  tbe  trial, 
but  was  never  Introduced  as  a  witness.  No 
reason  was  given  by  the  Solicitor  General 
why  Taylor  was  not  introduced  in  evidence. 
It  affirmatively  appeared  that  Settles  did  not 
see  the  shooting,  and  that  tbere  was  no 
eyewitness,  unless  It  was  Taylor.  Taylor 
was  in  no  way  connected  with  deceased  or 
movant,  and  in  view  of  these  facts,  all  of 
which  appeared  on  the  trial  of  the  cas^ 
and  in  view  of  the  argument  of  counsel  for 
tbe  defendant  thereon,  movant  contends  that 
It  was  the  duty  of  tbe  court  to  have  submit- 
ted to  tbe  jury  the  question  whether  Taylor 
did  see  the  shooting,  and.  If  so,  to  charge  tbe 
rule  of  law  embodied  tn  tbe  request  quot- 
ed." Tbere  Is  no  merit  in  this  ground  of  tbe 
motion,  in  view  of  the  fact  that  the  defend- 
ant could  have  Introduced  the  witness  as  well 
as  the  state<  There  was  no  evidence  showing 
that  the  witness  Taylor  actually  saw  the  com- 
bat, or  that  bis  testimony  would  be  any 
more  certain  or  satisfactory  than  that  of  tbe 
witness  Settles;  and  tbe  state,  as  any  other 
party,  has  the  right  to  rely  upon  tbe  rule 
that  the  testimony  of  a  single  witness  is 
generally  sufficient  to  establish  a  fact. 

There  Is  no  merit  in  any  of  tbe  remaining 
grounds  of  tbe  motion  for  new  trial,  all  of 
which  relate  to  requests  to  charge  which 
were  not  given  by  the  court  Tbe  principle 
involved  in  each  of  tbese  requests  was  fully 
and  clearly  presented  to  tbe  jury  in  tbe 
charge  as  delivered,  and  no  possible  ground 
for  complaint  appears.  The  defendant  might 
well  have  been  convicted  of  the  offense  of 
murder.  He  certainly  has  no  reason  to 
complain  of  the  leniency  extended  by  tbe 
jury  in  basing  their  verdict  upon  tbe  theory 
advanced  by  bis  own  statement  as  to  the  of- 
fense, and  very  fully  and  fairly  presented  by 
the  judge  in  his  charge  to  the  jury. 

Judgment  affirmed. 
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DE3AN  V.  DONALSON.    (No.  141.) 
(Conrt  of  Appeals  of  Georgift.    Sept.  19,  1907.) 

1.  Justices    of  tbs   Peacs-^ubibdioiioii— 
Distress  Wabbani. 

Any  justice  of  the  peafe  within  (ha  county 
where  the  debtor  may  reside  or  where  his  prop- 
erty may  be  found  can  issue  a  distress  warrant 
for  rent,  and  unless  the  amount  claimed  exceeds 
$100  such  Justice  has  jurisdiction  to  try  the 
issue  made  by  a  counter  aflSdavit,  whether  the 
defendant  resides  in  his  district  or  the  property 
be  found  In  his  district  or  not,  provided  the 
county  be  that  of  the  defendant's  residence. 

2.  ExEcuTOBS— AonoNB  BT— DiSTBESa. 

An  executor,  administrator,  guardian,  or 
trustee  can  sue  out  a  distress  warrant  in  his 
individual  capacity,  and  terms  indicating  a 
representative  capacity,  if  used,  may  be  treated 
and  disregarded  as  surplusage. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  {  1666.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  Albert  H.  Russell,  Judge  pro  bac. 

Action  by  J.  R.  Donalaon,  executor  of  C. 
U.  Curry,  against  Frank  Dean.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
AfiBrmed. 

Byron  Bower,  for  plaintiff  in  error.  A.  B. 
Tliornton,  for  defendant  in  error. 

RUSSELIi,  J.  J.  R.  Donalson,  as  executor 
of  the  will  of  C.  U.  Curry,  rented  certain 
premises  to  Frank  Dean.  The  rented  prem- 
ises were  part  of  the  estate  of  the  deceased. 
On  tbe  8th  of  November,  1905,  a  distress  war- 
rant was  Issued  by  W.  Q.  D.  Tonge,  notary 
public  and  ex  officio  Justice  of  the  peace  of 
tbe  513tb  dlstrtct,  G.  M.,  of  Decatur  county, 
in  favor  of  Donalson,  executor,  and  against 
Dean,  for  tbe  sum  of  $100.  Tbe  constable 
levied  on  certain  personal  property  of  tbe 
defendant  in  tbe  1,188th  district  of  said 
county.  Tbe  defendant  filed  a  counter  affida- 
vit and  bond,  and  tbe  papers  were  returned 
to  the  Justice  of  the  513th  district,  who  had 
issued  the  warrant.  When  the  case  was 
called  in  Its  order  the  defendant  filed  a  plea 
to  the  Jurisdiction,  showing  that  be  resided 
In  the  1,188th  district,  O.  M.,  and  had  never 
resided  In  the  S13th  district  Counsel  for 
Donalson  in  open  court  admitted  the  facts 
set  up  on  tbe  plea.  Thereupon  defendant 
moved  to  dismiss  the  levy  and  quash  the  war- 
rant, upon  the  ground  that  the  Justice  of  the 
SlStb  district  bad  no  Jurisdiction  of  the  per- 
son or  property  of  the  defendant.  The  magis- 
trate overruled  tbe  motions  and  refused  to 
transfer  the  case  to  tbe  court  which  defend- 
ant claims  bad  proper  Jurisdiction,  and  over 
defendant's  objection  proceeded  with  tbe  tri- 
al. On  the  trial  the  plaintiff  put  in  evidence 
tbe  affidavit  and  distress  warrant,  tbe  entry 
of  levy,  tbe  will  of  his  testator,  showing  that 
be  was  therein  named  executor,  and  testified 
that  as  executor  he  rented  the  premises  to 
Dean,  and  that  the  rent  was  due  and  unpaid. 
On  cross-examination  be  testified  that  Frank 
Dean  did  not  owe  blm  anything  individually, 


that  tbere  was  no  contract  between  the  de- 
fendant and  himself  individually,  and  that 
tbe  amount  due  was  due  the  estate  of  O.  TT. 
Curry,  the  deceased,  of  which  he  was  execu- 
tor. Plaintiff  having  then  closed,  the  defend- 
ant moved  that  the  levy  be  dismissed  and 
the  warrant  quashed,  and  for  a  Judgment  in 
his  favor,  upon  tbe  ground  that  tbe  evidence 
showed  that  whatever  debt  or  contract  ex- 
isted was  with  the  estate  of  C.  U.  Otirry,  and 
not  with  Donalson,  and  that  tbe  proceedings 
were  one  for  James  R.  Donalson  Individual- 
ly ;  the  words  "as  executor  of  the  estate  of 
C.  U.  Curry"  and  the  word  "executor"  be- 
ing merely  descriptio  persona.  This  motion 
tbe  court  also  overruled,  and  granted  a  Judg- 
ment in  favor  of  tbe  plaintiff,  as  executor 
of  tbe  estate  of  C.  U.  Curry,  against  the  de- 
fendant (now  plaintiff  in  error)  and  the  se- 
curities on  bis  bond.  The  plaintiff  in  error 
insisted  that  both  rulings  were  erroneous, 
and  carried  the  case  by  certiorari  to  the  su- 
perior court;  but  tbe  certiorari  was  dismiss- 
ed by  bis  honor,  Albert  H.  Russell,  Judge 
pro  bac  vice. 

Three  questions  are  made  by  the  record: 
(1)  Could  tbe  Justice  of  tbe  peace  issue  the 
distress  warrant?  (2)  Did  tbe  Justice  issu- 
ing the  warrant  have  Jurisdiction  to  try  tbe 
issue  raised  by  the  counter  affidavit,  when 
it  was  admitted  that  the  defendant  lived  in 
a  different  district?  (8)  Was  the  plaintiff 
entitled,  under  tbe  evidence,  to  a  Judgment  In 
his  favor? 

1.  As  has  heretofore  been  held  by  this  court 
In  Woois^  v.  Lawshe,  1  Ga.  App.  8Jl7,  57  S. 
B.  1039,  any  Justice  of  the  peace  of  the  coun- 
ty where  the  debtor  resides  or  has  property 
can  Issue  a  distress  warrant ;  for  this  is  the 
express  provision  of  section  4818,  Civ.  Code 
189.?.  See,  also,  Almand  t.  Scott.  83  Ga. 
403,  11  S.  E.  653  (2) ;  Jones  v.  Wiley,  82  Ga. 
745,  9  S.  E.  614.  So  that  tbe  right  of  the 
Justice  to  issue  the  distress  warrant  in  this 
case  cannot  be  questioned. 

2.  The  answer  to  the  second  question  is  not 
so  absolutely  clear,  so  far  as  direct  authori- 
ty is  concerned.  At  least,  we  have  been  un- 
able to  find  any  Georgia  case  where  it  has 
been  distinctly  decided  In  terms  that  any 
Justice  of  the  peace  of  the  county  can  try  tbe 
issue  made  by  distress  warrant  and  the  coun- 
ter affidavit.  But  in  tbe  case  of  Jones  ^n 
Wiley,  while  this  question  was  not  then  be- 
fore tbe  court.  Justice  Simmons,  in  rendering 
the  opinion,  draws  a  distinction  between  the 
foreclosure  of  liens  in  a  Justice's  court  and 
tbe  Issuance  of  a  distress  warrant,  and  the 
intimation  is  strong  that  the  Justice  who  is- 
sues a  distress  warrant,  if  tbe  amount  be  not 
greater  than  $100,  would  have  Jurisdiction  to 
try  any  issue  arising  thereon.  Tbe  motion 
made  in  this  case  was  to  dismiss  tbe  levy, 
and  Chief  Justice  Bleckley  in  Almand  v. 
Scott,  83  Ga.  403,  11  S.  E.  663,  in  the  latter 
portion  of  tbe  third  headnote,  holds  that  the 
fact  that  a  distress  warrant  isgretumable  to 
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another  district  does  not  entitle  a  claimant  to 
have  tbe  levy  dismissed.  No  opinion  was  de- 
livered In  the  Almaud  Case,  but  from  the 
Btat^nentB  of  facts  in  that  case  it  appears 
that  It  was  tried  In  the  district  of  tbe  de- 
fendant's residence,  and  from  the  reading  of 
the  whole  third  headnote  It  Is  clear  that  the 
learned  Chief  Justice  construed  tbe  words 
"the  conrt  having  cognizance  thereof,"  in 
section  4819,  Civ.  Code  1895,  as  we  do,  as 
meaning  the  court  which  Issued  the  warrant ; 
this  subject,  however,  to  the  exception  provid- 
ed in  section  4818,  that  if  the  sums  claimed 
to  be  doe  exceed  |100  the  Issue  shall  be  tried 
either  in  a  county,  dty  or  a  superior  court. 
We  think  there  is  no  question  that  the  words 
"having  cognizance  thereof,"  quoted  above, 
give  the  justice  of  any  district  in  the  county 
of  defendant's  residence,  who  has  Issued  a 
distress  warrant,  the  right  to  try  any  Issue 
which  may  be  raised  by  a  counter  aflSdavlt. 
In  ordinary  parlance,  to  have  cognizance  of 
means  to  have  knowledge  of,  and  the  only 
court  necessarily  presumed  to  have  knowl- 
edge of  the  issuance  of  a  summary  proceed- 
ing, such  as  a  distress  warrant,  would  be  the 
justice  who  has  Issued  It.  But  the  legal 
meaning  of  the  word  "cognizance"  Is  broader 
than  its  ordinary  meaning.  It  not  only  Im- 
plies knowledge  of  the  subject-matter,  but 
power  to  deal  with  It  "  'Cognizance'  Is  a 
word  of  the  greatest  import,  embracing  all 
power,  authority,  and  jurisdiction."  Web- 
ster V.  Commonwealth,  50  Mass.  386.  And  the 
Supreme  Court  of  Pennsylvania;  In  Clarion 
County  V.  Western  Hospital  for  Insane,  111 
Pa.  339,  8  Atl.  97,  held  that  he  word  "cog- 
nizance," as  used  in  a  statute  providing  that 
an  application  may  be  made  "to  any  judge 
learned  In  the  law  of  any  court  within  this 
commonwealth  having  immediate  cognizance 
of  the  crime,"  Is  used  in  the  sense  of  "the 
right  to  take  notice  of  and  determine  a 
cause." 

3.  As  to  the  third  point  it  Is  sufficient  to 
say  that  there  Is  no  variance  between  the 
judgment  rendered  and  the  affidavit  and  war- 
rant, and,  treating  the  words  "executor  of 
the  estate  of  C.  U.  Curry"  as  being  really 
descrlptlo  personse,'  both  the  proceedings  and 
the  judgment  ma.v  be  treated  as  in  favor  of 
Donalson  as  an  individual.  And  yet,  as  it 
Js  undisputed  that  the  contract  of  rent  was 
made  by  the  defendant  for  realty  belonging 
to  the  estate  of  tbe  testator  and  that  Don- 
alson Is  his  executor,  be  could  sue  and  re- 
cover, as  he  has,  as  an  individual.  It  has 
frequently  been  held  that  a  note  made  pay- 
able to  an  administrator  Is  the  property  of 
such  Individual,  and  not  of  the  estate  of  his 
Intestate,  and  the  rule  would  be  tbe  same 
In  regard  to  any  other  contract  as  If  It  were 
evidenced  by  a  note.  "The  legal  title  to 
promissory  notes  and  other  evidences  of  debt 
taken  hy  a  guardian,  executor,  or  adminis- 
trator Is  In  such  guardian,  administrator,  or 
executor,  and  he  has  the  right  to  collect  or 
.leW  and  transfer  the  same,  passing  the  legal 


title  thereof  to  the  transferee."  Fountain  ▼. 
Anderson,  S3  6a.  879  (6).  And  the  court 
proceeds  to  say  that,  although  the  purchaser 
of  a  note  In  such  a  case  may  know  that  the 
note  belonged  to  an  estate,  the  purchaser 
Is  not  liable  to  account  for  the  amount  of  the 
note  so  purchased  or  any  loss  accruing  there- 
by If  the  transaction  Is  made  In  good  faith. 
"Every  guardian,  administrator,  or  executor 
Is  prima  facie  liable  to  his  ward  or  the  es- 
tate represented  for  all  notes  taken  by  him" 
(and,  we  may  say,  for  all  debts  becoming 
due  to  him)  "In  the  discharge  of  tbe  duties  of 
his  office,  such  as  notes  taken  for  property, 
sold,  rented,  or  hired,  eto."  See,  also,  Zell- 
ner.  Administrator,  v.  Cleveland  et  al.,  69 
Ga.  e."^;  SafTold  v.  Banks,  69  6a.  289.  293. 
This  ruling  Is  made  upon  the  theory  that  the 
descrlptlo  personse  should  be  rejected  as  sur- 
plusage, and  that  the  entire  proceeding  can 
properly  be  treated  as  being  carried  on  by 
Donalson  Individually.  So  far  as  the  evi- 
dence In  this  case  shows,  the  defendant  in 
error  could  have  sued  out  the  distress  war- 
rant In  tbe  first  Instance  In  his  own  name, 
under  the  third  exception  provided  In  section 
3037,  Civ.  Code  1895.  Morgan  v.  Morgan.  65 
Ga.  493:  Spence  v.  Wilson,  102  6a.  764.  29 
8.  B.  718;  Fargason  v.  Ford,  119  Ga.  343, 
46  S.  E.  431,  and  cases  therein  cited. 
Judgment  atDrmed. 


HARRIS  V.  STATE.    (No.  608.) 
(Court  of  Appenls  of  Georgia.    Sept.  19.  1907.) 

HOUICIDE — VOLTTNTART     MaNBUIUOHTEB — EV- 
IDENCE—INSTBTJOTIONS—VeBOICT. 

The  evidence  submitted  authorized  the 
charge  made  by  tbe  conrt  upon  the  subject  of 
voluntary  manslaughter,  as  well  as  the  verdict 
of  the  jury  finding  the  defendant  guilty  of  that 
offense.  The  case  is  controlled  upon  Uie  facts, 
as  to  part  of  the  evidence,  by  the  decision  in 
Gann  v.  State,  30  6a.  67.  The  verdict  was  not 
a  compromise ;  but,  the  evidence  presenting 
three  theories  as  the  truth  of  the  case,  the  right 
and  duty  of  selection,  being  upon  the  jury,  was 
properly  exercised  by  them. 

FEd.  Note. — For  casps  in  point,  see  Cent.  Dig. 
vol.  20,  Homicide,  §g  56,  59,  540.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coweta  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Ben  Harris  was  convicted  of  voluntory 
manslaughter,  and  brings  error.    Affirmed. 

W.  A.  Post  and  W.  C.  Wright  for  plaintiff 
In  error.  J.  R.  Terrell,  Sol.  Gen.,  and  W.  L. 
Stalllngs,  for  the  State. 

RUSSELIi,  J.  The  plaintiff  In  error  was 
Indicted  for  the  offense  of  murder,  and  found 
guilty  of  tbe  offense  of  voluntary  manslaugh- 
ter. He  excepts  to  the  judgment  overruling 
his  motion  for  new  trial.  Only  two  questions 
are  made  In  the  record:  Did  the  evidence 
authorize  the  verdict?  and  did  tbe  court  err 
In  charging  the  jury  upon  the  subject  of  vol- 
untary manslaughter? 

It  Is  insisted  by  leamed^eounsel  fjor  plain- 
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tiff  in  error  that  a  new  trial  should  have 
been  granted  on  each  of  the  grounds  of  the 
original  motion,  and  especially  on  the  gronnd 
set  forth  in  the  amended  motion,  which  com- 
plained that  the  court  erred  In  charging  the 
jury  the  law  of  voluntary  manslaughter, 
for  the  reason  that  under  the  evidence  and 
statement  of  the  defendant  this  law  was 
wholly  Inapplicable  to  the  case.  The  rule 
may  be  stated  to  be  that  where  the  evidence, 
in  every  view,  requires  a  finding  of  murder 
or  of  not  guilty,  the  law  of  voluntary  man- 
slaughter should  not  be  given  In  charge, 
though  If  the  evidence  and  defendant's  state- 
ment clearly  shows  that  the  defendant  should 
have  been  found  guilty  of  murder,  and  be 
Is  only  convicted  of  voluntary  manslaughter, 
he  will  not  be  beard  to  complain,  although 
the  Jury  may  have  been  instructed  as  to  the 
law  of  voluntary  manslaughter  when  It  was 
not  applicable  to  the  case.  In  the  present 
case  the  court  properly  Instructed  the  Jury 
as  to  the  law  of  voluntary  manslaughter. 

The  charge  upon  this  subject,  which  is  ex- 
cepted to  as  Inapplicable  to  the  evidence,  is 
as  follows:  "You  will  observe,  gentlemen, 
that  one  of  the  material  facts  in  the  bill  of 
Indictment  to  which  I  call  your  attention  Is 
that  if  it  be  tme  that  Ben  Harris  did,  in  the 
county  of  Cktweta,  on  or  about  the  time 
charged  In  the  Indictment  unlawfully  make 
an  assault  upon  Pete  Boozer,  as  charged  In 
the  bill  of  indictment,  with  a  loaded  gun, 
and  if  you  further  believe  that  the  assault 
was  unlawful,  yet,  gentlemen,  if  you  do  not 
believe  that  it  was  made  with  malice,  and  if 
you  believe  that  be  shot  and  killed  him,  yet, 
gentlemen.  If  yon  do  not  believe  that  he  kill- 
ed him  with  malice  why  then,  as  before  stat- 
ed, yon  could  not  convict  him  of  the  crime  of 
murder;  but  yon  could  consider,  gentle- 
men, whether  or  not  under  the  evidence  In 
this  case  he  was  guilty  of  the  offense  of  vol- 
untary manslaughter.  Now,  manslaughter, 
the  law  says.  Is  the  unlawful  killing  of  a  hu- 
man creature,  without  malice,  either  ex- 
press or  implied,  and  without  any  mixture  of 
deliberation  whatever.  Murder,  you  will  note. 
Is  the  unlawful  killing  with  malice.  Man- 
slaughter is  the  unlawful  killing  without 
malice.  In  l>oth  cases  the  killing  Is  unlawful 
and  intentional.  The  deliberative  Intent  to 
kill  is  the  distinctive  element  that  differen- 
tiates murder  from  manslaughter.  In  all 
cases  of  voluntary  manslaughter  the  result 
must  be  some  actual  assault  upon  the  person 
killing,  or  an  attempt  by  the  person  killed 
to  commit  a  serious  personal  injury  on  the 
person  killing,  or  other  equivalent  circum- 
stance to  Justify  the  excitement  of  passion, 
and  to  exclude  all  idea  of  deliberation  or 
malice,  either  express  or  implied.  Provoca- 
tion by  words,  threats,  menaces,  or  contemptu- 
ous gestures  shall  in  no  case  be  sufficient 
to  free  the  person  killing  from  the  guilt  and 
crime  of  murder.  The  killing  must  be  the 
result  of  that  sudden,  violent  impulse  of  pas- 


sion supposed  to  be  irresistible;  for  If  there 
should  have  been  an  Interval  between  the  as- 
sault or  provocation  given  and  the  homicide, 
of  which  the  Jury  in  all  cases  shall  be  the 
Judges,  sufficient  for  the  voice  of  reason  and 
humanity  to  be  beard,  the  killing  shall  be 
attributed  to  deliberate  revenge,  and  be  pun- 
ished as  murder.  You  will  observe,  gentle- 
men, from  the  definition  I  have  given  you,  to 
reduce  a  killing  that  Is  unlawful  from  mur- 
der to  manslaughter,  the  law  says  there  must 
be  some  actual  assault  upon  the  person  kill- 
ing, or  an  attempt  by  the  person  killed  to 
commit  a  serious  personal  injury  on  the  per- 
son killing,  or  other  equivalent  circumstances 
to  Justify  the  excitement  of  passion,  and  to 
exclude  all  Idea  of  deliberation  or  malice. 
Now,  an  assault  Is  defined  to  be  an  attempt 
to  commit  violent  injury  upon  the  person  of 
another.  A  serious  personal  injury  means 
an  injury  greater  than  a  provocation  by 
mere  words,  and  less  than  a  felony.  So, 
gentlemen,  you  look  to  the  evidence  in  this 
case,  and  determine  from  the  evidence  wheth- 
er or  not  this  man  Pete  Boozer,  the  deceased, 
made  an  assault  upon  the  person  of  Ben  Har- 
ris. If  he  made  an  assault,  gentlemen,  then 
determine  whether  it  was  a  felonious  as- 
sault. If  be  made  an  assault,  gentlemen, 
but  It  was  not  a  felonious  assault,  why,  gen- 
tlemen, you  could  consider  whether  or  not 
the  assault  made.  If  less  than  felonious, 
whether  or  not  such  an  assault  would  Justify 
the  excitement  of  passion  and  exclude  all 
idea  of  deliberation  and  malice,  either  ex- 
press or  Implied.  You  can  consider,  gentle- 
men, whether  or  not  the  deceased,  Pete  Boo- 
zer, made  an  attempt  to  commit  a  serious 
personal  injury  upon  the  defendant,  Ben 
Harris— an  injury,  gentlemen,  that  would 
be  less  than  felony.  You  can  consider  wheth- 
er or  not  there  were  other  equivalent  cir- 
cumstances ;  that  is,  circumstances  that 
would  produce  the  same  state  of  mind  that 
an  assault  would  produce.  If  yon  should  be- 
lieve, gentlemen,  that  this  excitement  of  pas- 
sion that  is  supposed  to  be  Irresistible  was 
thus  engendered  by  an  assault,  or  by  an  at- 
tempt to  commit  a  serious  personal  Injury 
by  an  assault  that  is  less  than  a  felony,  on 
the  defendant,  or  if  there  were  other  equiva- 
lent circumstances  that  would  Justify  the  ex- 
citement of  passion  and  to  exclude  all  idea 
of  malice,  either  express  or  Implied,  and  if 
the  defendant  acted  under  such  a  passion, 
and  not  in  a  spirit  of  revenge,  and  shot  and 
killed  Pete  Boozer,  why  then,  gentlemen,  be 
would  not  be  guilty  of  murder;  but,  if  not 
acting  nnder  circumstances  of  Justification, 
he  would  be  guilty  of  the  offense  of  volun- 
tary manslaughter.  But  to  reduce  a  crime 
from  murder  to'  voluntary  manslaughter  the 
killing  must  be  the  result  of  that  sudden, 
violent  Impulse  of  passion  supposed  to  be 
Irresistible;  for  it  there  should  have  been 
an  Interval  of  time  between  the  provocation 
and  the  homicide  sufficient  for  the  voice  of 
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reason  and  humanity  to  be  beard,  of  wblcb 
the  Jury  in  all  cases  sball  be  tbe  Judge,  the 
killing  shall  be  attributed  to  deliberate  re- 
venge, and  shall  be  punished  as  murder.  So, 
gentlemen,  in  applying  tbe  law  of  voluntary 
manslaughter  to  this  case,  if  you  do  apply  it, 
you  may  look  to  the  evidence,  taking  Into 
consideration  the  statement  of  the  defendant, 
to  see  what  assault  less  than  a  felony  was 
made  by  Fete  Boozer  upon  Ben  Harris.  If 
not,  see  what  attempt  was  made,  if  any,  to 
commit  a  serious  personal  Injury  upon  Ben 
Harris,  if  any  was  made,  less  than  a  felony. 
Take  it  all  into  consideration,  gentlemen.  If 
such  an  assault  was  made,  or  such  an  at- 
tempt to  commit  a  serious  personal  injury 
was  made,  by  the  deceased  upon  the  defend- 
ant, and  it  engendered  that  sudden,  violent 
Impulse  of  passion  which  is  supposed  to  be 
irresistible,  and  the  defendant  acted  under 
the  im{)ul8e  of  passion,  if  the  passion  was 
thus  engendered,  and  he  acted  under  it,  and 
shot  and  killed  Pete  Boozer  under  tbe  influ- 
ence of  this  passion,  and  not  In  a  spirit  of 
revenge,  as  before  stated,  be  should  not  be 
guilty  of  murder,  but  would  be  guilty  of  vol- 
untary manslaughter,  if  you  find  that  the 
killing  was  not  done  under  circumstances  of 
Justification,  to  which  I  will  presently  call 
your  attention.  So  that,  gentlemen,  upon  this 
branch  of  the  case,  if  you  find  that  it  is 
true  that  Pete  Boozer' is  dead,  and  that  the 
defendant,  Ben  Harris,  killed  him,  as  charg- 
ed in  ttte  bill  of  indictment,  and  you  should 
find  that  he  killed  blm  Intentionally,  and 
that  the  killing  was  unlawful,  and  you  find 
that  the  killing  was  the  result  of  that  sud- 
den, violent  impulse  of  passion  supposed  to 
be  irresistible,  and  not  under  circumstances 
of  Justification,  and  you  further  believe  tlmt 
the  Interval  between  the  assault  or  provoca- 
tion given,  if  any  was  given,  and  tbe  homi- 
cide, was  not  sufilcient  for  the  voice  of  rea- 
son and  humanity  to  be  beard,  of  which  time 
tbe  Jury  in  all  cases  sball  be  the  Judges, 
then,  gentlemen,  the  defendant,  under  such 
circumstances,  would  be  guilty  of  tbe  offense 
of    voluntary    manslaughter." 

We  have  quoted  the  above  portion  of  the 
cliarge  to  the  Jury,  which  is  excepted  to  in 
its  entirety,  because  we  think  it  especially 
pertinent  to  the  evidence  and  clearly  express- 
ed to  the  Jury;  and  in  view  of  the  evidence 
in  the  case  tbe  excerpt  from  tbe  charge  com- 
plained of  is  Its  own  best  answer  to  the  com- 
plaint. We  have  very  closely  scrutinized  the 
evidence  and  applied  It  to  the  above  quota- 
tion from  the  charge,  with  the  result  that  we 
are  satisfied  that  voluntary  manslaughter 
was  involved  in  the  case.  Tbe  Jury  were 
properly  instructed  upon  the  subject,  and 
their  verdict,  finding  the  defendant  guilty 
of  manslaughter,  was  authorized.  Tbe  evi- 
dence in  tbe  case  was  very  voluminous.  It 
could  be  of  no  practical  t>eneflt  to  Indulge  In 
a  long  and  tedious  rehearsal  of  the  facts 
submitted  to  tbe  Jury,  and  we  have,  there- 


fore, contented  ourselves  with  simply  stating 
the  conclusions  deducible  from  the  evidence. 
According  to  some  of  the  testimony  for  tbe 
state  tbe  deceased  was  standing  still  and  lock- 
ing-downward when  he  was  shot  by  the  de- 
fendant This  evidence  would  authorize  a  ver- 
dict finding  the  defendant  guilty  of  murder. 
Evidence  from  a  number  of  witnesses.  Intro- 
duced in  behalf  of  the  defendant,  say  that  tbe 
deceased  was  attacking  tbe  defendant  with 
an  extremely  dangerous  knife,  that  be  was  in 
imminent  danger  of  losing  his  life,  and  that 
the  killing  was  necessary.  This  evidence.  If 
believed  by  the  Jury,  would  have  required  a 
verdict  of  acquittal,  especially  In  view  of 
the  fact  that  it  was  supplemented  by  proof 
of  threats  made  by  the  deceased  against  tbe 
defendant  and  which  had  been  communicated 
to  tbe  defendant  But  In  addition  to  all  this 
there  was  also  evidence  clearly  showing  a  mu- 
tual intent  to  fight  on  the  part  of  both  tbe  de- 
fendant and  the  deceased;  that  the  parties 
bad  a  sadden  quarrel,  and  in  tbe  beat  of 
blood,  without  any  previous  deliberation  or 
malice,  and  both  being  armed  with  and  using 
deadly  weapons,  tbe  defendant  killed  the 
deceased.  If  this  evidence  was  preferred  by 
the  Jury,  a  verdict  for  voluntary  manslaugh- 
ter is  authorized.  As  tbe  Jury  bad  to  consid- 
er all  the  evidence,  and  base  tbetr  verdict 
upon  such  of  tbe  testimony  as  tbey  preferred 
to  believe,  the  charge  of  the  court  was  clearly 
applicable. 

Omitting  two  of  tbe  witnesses,  whose  testi- 
mony the  Jury  may  not  have  believed,  tbe 
case,  upon  Its  facts,  is  controlled  by  the  de- 
cisions In  Gann  v.  State,  30  Ga.  67.  and  Car- 
uthers  v.  State,  95  Ga.  343,  22  S.  E.  837, 
which  are  very  similar.  It  does  not  appear 
from  any  source  that  there  was  premedita- 
tion, and  the  current  of  the  evidence  leads 
our  minds,  as  it  did  that  of  the  lower  court 
and  Jury,  to  tbe  conclusion  that  upon  a  sud- 
den quarrel  the  parties  fought  upon  the  spot 
tbe  combat  being  with  deadly  weapons,  no 
undue  advantage  was  taken  on  either  side, 
and  the  killing  was  voluntary  manslaughter. 
As  said  by  Judge  Lyon  In  Gann  v.  State, 
whenever  the  killing  is  the  result  of  Irresis- 
tible passion,  "and  not  from  any  mixture  of 
malice  or  deliberation,  then  tbe  killing  Is 
not  murder,  but  voluntary  manslaughter,  no 
matter  how  that  passion  may  be  aroused; 
for  If  there  Is  no  malice,  either  expressed  or 
Implied,  or  criminal  neglect  there  can  be  no 
murder.  *  *  •  when  the  provocation  giv- 
en is  of  such  a  character  that  it  so  excites  the 
slayer  with  such  passion  that  be  cannot  re- 
sist Its  Influence,  and  when  tbe  killing  Is 
caused  by  such  passion,  and  not  solely  on 
account  of  the  provocation  given,  the  defend- 
ant is  guilty  of  manslaughter,  and  not  mur- 
der." Any  other  presentation  of  section 
65,  Pen.  Code  1895,  would  leave  a  large  num- 
ber of  cases  of  homicide  unprovided  for. 
which  are  neither  murder,  involuntary  man- 
slaughter, nor  Justifiable.  See  1  Hale,  P. 
O.  463;   1  Hawkins,  81,  it.22.  2»:|  4  Black. 
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Com.  191.  If  "upon  words  of  reproach  or 
any  sadden  provocation  the  parties  come  to 
blows,  and  a  combat  ensues,  no  undue  ad- 
vantage being  sought  or  taken  on  either  side, 
and  death  ensues  under  such  circumstances, 
the  offense  of  the  party  killing  will  amount 
only  to  manslaughter."  1  Bussell  on  Crimes. 
685. 
Jadgmott  affirmed. 


HOWARD  T.  STATE.    (No.  697.) 
(Court  of  Appeals  of  Georgia.    Sept.  19,  1907.) 

CBnnnAi,  Law— Wbithsn  InaTBUcnoNS. 

In  the  absence  of  an;  written  request  for 
more  specific  instructions,  the  charge  as  a  whole 
snfiSciently  and  without  material  error  submitted 
the  issues  involved,  and  the  verdict  is  amply  sup- 
ported by  the  evidence. 

[Ed.  Note.— For  cases  fn  point,  see  Cent  Dig. 
voL  14,  Criminal  Law,  |  2007.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Will  Howard  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Payton  &  Hay,  for  plaintiff  In  error.  J. 
H.  Tipton,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


BURNAM  V.  STATE.    (No.  689.) 
(Court  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Ebbob.  Wbit  of— Cebtitication  or  Cask— 
Constitutional  Qukstion. 

No  question  of  constitutional  construction 
is  involved,  such  as  to  require  certification  of 
the  case  to  the  Supreme  Court. 

2.  Same. 

The  court  erred  in  striking  the  plea  in  bar 
on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  14,  Grimhial  Law,  }  40&] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dodge  County ; 
J.  H.  Martin,  Judge. 

Le  Roy  Burnam  was  indicted  for  an  as- 
sault with  intent  to  murder,  and,  from  the 
Judgment  for  the  state  striking  his  plea  of 
former  Jeopardy  and  acquittal,  he  brings  er- 
ror.   Reversed. 

De  Lacy  &  Bishop  and  John  R.  Cooper, 
for  plaintiff  in  error.  E.  D.  Graham,  Sol. 
Gen.,  for  the  State. 

POWELL,  J.  The  defendant  being  ar- 
raigned upon  an  Indictment  charging  bim 
with  an  assault  with  intent  to  murder  Mrs. 
Ray  on  January  SI,  1905,  filed  a  plea  of  for- 
mer jeopardy  and  former  acquittal.  He  al- 
leged that  at  a  preceding  term  of  the  court  he 
had  been  arraigned,  tried,  and  acquitted  on 
an  indictment  charging  him  with  the  murder 
of  M.  P.  Livingston,  "alleged  to  have  been 
committed  at  the  same  time  and  place  as  In 


the  present  indictment,  and  an  acquittal  on 
the  same  evidence  was  bad,  and  the  same  Is- 
sues made  as  exist  and  would  necessarily  be 
made  in  this  case,  and  which  is  the  very 
same  offense  which  be  is  now  charged  with, 
and  called  upon  to  be  tried  in  this  very 
court"  It  was  further  alleged  that  the  two 
transactions  were  identical,  and  that  the 
former  trial  was  In  a  court  of  competent  Ju- 
risdiction. A  copy  of  the  record  in  the  for- 
mer trial  was  attached.  The  Solicitor  Gen- 
eral filed  a  demurrer,  and  the  plea  was 
stricken. 

1.  We  fully  discussed  in  the  case  of  Fews 
V.  State,  1  Ga.  App.  122,  58  S.  E.  64,  the  ques- 
tion as  to  whether  such  a  plea  presents  any 
necessity  for  constitutional  construction.  We 
do  not  deem  it  necessary  to  say  more  now 
than  is  there  said. 

2.  Of  course,  we  do  not  know  what  is  the 
real  truth  as  to  the  allegations  of  the  plea. 
If  the  facts  of  the  matter  are  such  as  they 
are  stated  to  be  by  the  Solicitor  General  in 
his  argument  in  this  court,  the  acquittal  on 
the  first  indictment  was  probably  not  a  bar 
to  the  prosecution  of  the  second  case.  How- 
ever, by  filing  demurrers  instead  of  traverse, 
the  Solicitor  General  gave  to  the  allegations 
of  the  plea  a  constructive  verity,  which  in 
this  court  is  absolute.  That  the  allegations 
of  the  plea  are  sufficient  against  demurrer, 
see  Lock  v.  State,  122  Ga.  730,  50  S.  E.  932 
(2).  The  same  transaction  test  adopted  in 
this  state  may  make  a  trial  for  the  murder 
of  one  person  a  bar  to  a  prosecution  for  as- 
sault with  intent  to  murder  a  different  per- 
son. For  instance,  if  the  defendant  shot  at 
A.,  intending  to  kill  him,  and  by  reason  of 
bad  marksmanship  struck  and  killed  B., 
whom  he  did  not  intend  to  kill,  the  transac- 
tions, the  assault  with  Intent  to  murder  A., 
and  the  actual  murder  of  B.,  are  legally  tbe 
same.  As  Intimated  by  this  court  in  the  Fews 
Case,  if  by  separate  shots  tbe  defendant 
wounded  two  persons,  tbe  transaction  would 
be  single  if  the  shooting  was  done  in  repelling 
a  joint  assault  of  these  two  persons.  The 
Intent  of  tbe  defendant  determines  the  mat- 
ter. Croker  v.  State,  47  Ga.  570 ;  Johnson  y. 
State.  65  Oa.  94 ;  Fews  v.  State,  supra. 

Judgment  reversed. 


TAYLOR  et  al.  v.  FOLDS.    (No.  394.) 
(Court  of  Appeals  of  Georgia.    Aug.  15,  1007.) 

1.  Pbaudulent  Conveyances — Sales — Stock 
IN  Bulk— Sale  to  Partner. 

The  act  of  August  17,  1903  (Acts  1903,  p. 
92),  regulating  sales  of  stocks  of  goods  in  bulk, 
being  in  derogation  of  the  common  law,  is  to  be 
strictly  construed.  A  sale  by  one  partner  of  his 
interests  in  a  mercantile  business  to  his  as- 
sociates is  not  within  the  purview  of  tbe  act. 

2.  ATTACHMENiy-CLAIMS  OF  ThIBD  PERSOXS. 

The  evidence  demanded  the  verdict  finding 
the  property  not  subject 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5.  Attachment,  U  1102-1113.] 

(Syllabus  by  the  Court)  ,,  . 
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Error  from  Superior  Court,  Pulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  D.  J.  Folds  against  Max  Ney. 
On  levy  of  attachment  Charles  Taylor  and 
Rosa  Moskowltz  filed  a  claim.  Judgment 
for  plaintiff,  and  claimants  bring  error.  Re- 
versed. 

Frank  M.  Hughes  and  Morris  Macks,  for 
plaintiffs  In  error.  W.  0.  Munday,  for  de- 
fendant In  error. 

POWELL,  J.  The  defendant  In  error, 
Folds,  sued  out  an  attachment  against  Max 
Ney,  setting  out  that  he  was  doing  business 
under  the  name  of  Central  Bakery,  and  ob- 
tained judgment  thereon.  This  attachment 
was  levied  upon  a  delivery  wagon  as  the  prop- 
erty of  defendant  Charles  Taylor  and  Rosa 
Moskowltz  filed  a  claim  to  the  propefty.  It 
appeared  from  the  testimony  that  the  debt 
for  which  the  attachment  issued  was  due 
Folds  for  repairs  made  by  him  upon  the 
wagon.  There  was  no  evidence  that  Ney  bad 
title  to  or  possession  of  the  wagon  at  the 
date  of  the  levy  or  subsequently  thereto. 
Folds  did  not  know  at  the  time  be  did  the 
work  or  at  the  time  be  sued  out  the  attach- 
ment that  any  one  except  Ney  bad  any  in- 
terest In  the  Central  Bakery.  The  wagon 
was  brought  to  his  shop  by  a  son  of  Rosa 
Moskowltz;  and  this  young  man  told  him  that 
Ney  would  pay  for  the  work.  Folds  also  tes- 
tified that  yonng  Moskowltz  afterwards  came 
and  got  the  wagon,  and  made  the  statement 
that  bis  father,  A  Moskowltz,  had  bought 
out  Ney  and  would  pay  the  bill..  To  this 
testimony  the  claimant  objected,  but  the  court 
overruled  the  objection.  Folds  afterwards 
presented  the  bill  to  A.  Moskowltz,  who  de- 
clined to  pay  It  The  testimony  of  the  claim- 
ant showed  that  the  Central  Bakery  was  a 
partnership,  formerly  composed  of  Ney,  Tay- 
lor, and  Rosa  Moskowltz.  Prior  to  the  levy 
Ney  had  sold  to  bis  other  partners  bis  inter- 
est In  the  business,  and  also  this  wagon.  At 
tbe  time  of  the  levy  Taylor  and  Mrs.  Mosko- 
wltz owned  the  wagon,  and  Ney  had  no  in- 
terest in  it.  No  notice  of  the  retirement  of 
Ney  from  the  partnership  was  given.  Tbe 
property  was  found  subject  Tbe  claimants 
obtained  a  writ  of  certiorari;  but  at  the  hear- 
ing the  same  was  overruled,  and  the  claim- 
ants bring  error.  It  is  the  contention  of 
the  defendant  in  error  that  the  sale  from 
Ney  to  his  other  partners  was  void,  because 
violative  of  the  act  of  1903,  relating  to  sales 
of  goods  In  bulk. 

1.  While  at  least  one  state  (See  Block  ▼. 
Schwartz,  76  Pac.  22,  27  Utah,  387,  65  L. 
R.  A.  808,  101  Am.  St  Rep.  971)  has  declared 
that  a  law  similar  in  terms  to  our  act  of 
August  17,  1903  (Acts  1903,  p.  92),  regulating 
sales  of  goods  in  bulk.  Is  unconstitutional 
and  beyond  tbe  police  powers  of  tbe  state, 
tbe  better  opinion  seems  to  be  that  such  laws 
are  valid.  McDanlels  v.  Connally  Shoe  Co., 
71  Pac.  87,  30  Wash.  549,  60  L.  R.  A.  947, 


94  Am.  St  Rep.  889;  Carstarphen  Warehouse 
Co.  V.  Fried,  124  6a.  544,  52  S.  E.  596;  Pai^ 
ham  V.  Potts-Thompson  Liquor  Co.,  127  6a. 
803,  56  S.  E.  460;  Sampson  v.  Brandon  Gro- 
cery Co.,  127  Ga.  464,  56  S.  B.  488.  Yet,  since 
this  statute  is  In  derogation  of  the  common 
law  and  tends  to  restrain  tbe  liberty  of  con- 
tract It  is  to  l>e  strictly  construed.  A  sale 
by  one  partner  of  his  Interest  In  a  mercantile 
business  to  his  other  partners  is  not  within 
tbe  letter  of  tbe  act;  and  tbe  courts  will 
not  by  construction  give  the  act  teucta  an  ex- 
tension as  to  include  it 

2.  The  sale  from  Ney  to  bis  partners  not 
being  void  by  reason  of  tbe  act  of  1903,  it 
follows  that  the  property  was  not  snbject 
The  title  to  the  property  was  not  adjudicated, 
as  against  the  claimants,  by  the  judgment 
upon  the  attachment  Rogers  v.  Bates,  19 
6a.  545.  Tbe  attachment  was  not  against 
the  Central  Bakery  as  a  partnership,  but 
against  Ney  alone;  and  therefore  tbe  cases 
of  Gazau  v.  Royce,  78  6a.  512,  3  S.  B.  753, 
and  Deleon  v.  Heller,  77  6a.  740,  holding  that 
^n  attachment  against  a  partnership  which 
does  not  specify  the  names  of  the  partners  is 
not  void,  is  not  applicable.  Folds'  lien  arose 
only  upon  tbe  levy  of  the  attachment  The 
title  of  the  claimants  arose  prior  to  tliat  time, 
and  was  therefore  superior.  It  is  possible 
that  by  a  direct  action  Folds  might  have  sued 
Taylor  and  Mrs.  Moskowltz  and  Iiave  ob- 
tained-judgment  against  them  by  reason  of 
their  connection  with  the  partnership  for 
which  he  did  the  work  on  the  wagon;  but 
that  issue  was  not  and  could  not  have  been 
on  trial  in  the  claim  case.  The  quasi  equitable 
character  of  a  claim  case  Is  not  so  broad  as 
to  permit  the  Introduction  of  a  collateral 
issue  of  this  nature.  Especially  is  this  true 
in  the  absence  of  equitable  pleadings.  How- 
ard V  Porter,  99  Ga.  649,  27  S.  E.  725.  The 
fact  that  no  notice  was  given  by  Ney  of  his 
retirement  from  the  partnership  may  have 
caused  blm  to  remain  liable  for  debts  con- 
tracted by  his  partners  In  the  partnership 
name,  but  did  not  have  the  effect  of  makln;; 
the  property  of  his  partners  snbject  to  at- 
tachments and  judgment  against  him  InJi- 
vidually.  The  statement  of  the  son  of  Mrs. 
Moskowltz  made  to  Folds  that  his  father 
would  pay  tbe  debt  contracted  by  Ney  was 
clearly  objectionable. 

Judgment  reversed. 


JOHNSON  V.  STATE.    (No.  684.) 

(Court  of  Appeals  of  Georgia.    Jnly  25,  1907.) 

1.  Labceny— Fbom  thk   Hoose— What  Cos- 
btitutes. 

To  steal  articles  of  valne  from  the  porch  of 
a  building  used  as  a  restaurant,  it  being  shown 
by  the  evidence  that  said  porch  was  also  nsed 
aa  a  part  of  the  restaurant,  is  larceny  from  the 
house,  and  It  is  not  error  to  instruct  the  jury 
that  if  they  "find  from  the  evidence  that  tbe 
basket  containini;  these  articles  was  taken  from 
an  ice  box  which  was  jammed  up  between  the 
front  steps  and  the  front  part  of  the  restaurant, 
and  if  you  farther  find  that  the  ice  box  wdi 
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part  of  the  appnrtenaDces  belonginr  to  that  res- 
taurant, and  that,  besides  this,  the  offense  is 
proven  to  yon  beyond  a  reasonable  donbt.  It 
would  be  larceny  from  the  house." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  32,  Larceny,  i  47.] 

2.  Cbiicinai.  Law— Ihbtbuctionb  —  Ikvasion 
OF  Pbotiucb  or  Jubt— IitTiMATion  or  Opin- 
ion. 

To  charge  the  Jury  that  "the  state  contends 
before  you,  gentlemen,  that  this  defendant  was 
seen  by  a  certain  witness  to  take  and  start  awaj 
and  carr^  away  this  basket  containing  the  arti- 
cles testified  to  you  about,  that  it  was  after- 
wards found  in  a  wagon  he  was  In  charge  of 
and  driving,  and  that  this  is  the  only  way  pos- 
sible to  account  for  the  theft,"  so  particularizes 
and  argumentatively  enforces  npon  the  Jury  the 
inference  of  guilt  as  to  amount  to  an  intimation 
of  opinion,  within  the  terms  of  section  4334  of 
the  Civil  Code  of  1895,  and  is  reversible  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S§  1731,  1732,  1764.1 

3.  Sajce— Pboof  or  Good  Crabacteb  or  Dx- 
fendant^-Maiteb  Not  Sttppobted  bt  Evi- 

DBNCK. 

To  charge  the  inij  that  "good  character 
proven  by  a  reliable  witness  goes  to  the  credit 
of  a  witness,  but  I  charge  yon.  further,  to  take 
all  the  surrounding  circumstances  of  this  case 
together,  and  see  it  you  can  learn  the  facts  and 
arrive  at  a  truthful  verdict,"  is  not  a  correct 
charge  where  the  defendant  has  put  bis  charac- 
ter in  issue.  It  does  not  give  the  jurv  the  prop- 
er rule  applicable  to  proof  of  good  character  of 
the  defendant.  It  was  unauthorized  by  the  evi- 
dence in  the  case,  for  the  reason  that  no  evi- 
dence was  adduced  as  to  the  good  character  of 
any  of  the  witnesses;  and,  in  the  absence  of  in> 
ftructions  si  to  the  effect  of  evidence  of  good 
character,  the  latter  portion  of  the  charge  was 
calculated  to  diminish  the  force  of  the  evidence 
for  good  character  in  behalf  of  the  defendant,  if 
it  did  not,  indeed,  entirely  withdraw  it  from 
the  consideration  of  the  Jury. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Frank  Johnson  was  convicted  of  larcoiy 
from  tlie  home  and  he  brings  error.  Re- 
versed. 

J.  J.  Forehand  and  T.  R.  Perry,  for  plain- 
tlir  in  error.    J.  H.  Tipton,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


BUTLER  V.  STATE.    (No.  550.) 
(Cknirt  of  Appeals  of  Georgia.    July  25,  1907.) 

1.  Cbiminal  Law— iNSTBucnoNs. 

This  case  is  controlled  by  the  decision  in 
the  case  of  Rouse  v.  State  (Oa.  App.)  58  S. 
E.  416, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  1732.] 

2.  Saks- ABGnVENTATIVE  Inbtbuctions. 

To  charge  the  jury  as  follows:  "See  in  this 
case  what,  if  anything,  the  evidence  shows  with 
rpference  to  this  defendant's  connection  with 
the  keeping  or  maintaining  of  this  establishment. 
Yoa  have  heard  the  testimony.  Did  he  furnish 
keys  to  persons,  enabling  them  thereby  to  gain 
access  to  this  establishment?  If  so,  for  what 
purpose  did  he  furnish  them?  Why  did  he  fur- 
nish them?  What  was  his  object  in  furnishing 
them?  Did  he  cash  checks  for  those  who  won 
money  at  games  played  there?  If  he  did,  what 
was  bis  reason  for  doing  so?  Did  he  have  an 
altercation  with  witness  Graham  with  reference 


to  the  destruction  of  cards  In  the  establishmentf 
If  so,  what  concern  was  it  of  his?  Look  to  the 
evidence,  and  see  what  those  things  indicate. 
Sea  what  conclusion  the  evidence  leads  your 
minds  to.  Of  course,  those  things  may  happen 
without  showing  any  proprietorship.  That  is 
true  with  reference  to  the  last  transaction.  A 
man  who  would  resent  the  destruction  of  cards 
in  an  establishment  and  get  into  an  altercation 
with  another  on  that  account  would  not  neces- 
sarily be  concerned  in  the  proprietorship  of  the 
establishment  All  those  things  are  matters  that 
the  Jury  shonld  consider  in  connection  with  all 
the  facts  and  drcomstances.  See  what  those 
things  indicate"— is  so  prejudicially  argumen- 
tative, and  so  stronp;Iy  intimate*  to  the  jury  that 
certain  facts  and  circumstances  have  been  prov 
ed,  as  to  render  the  grant  of  a  new  trial  obliga- 
tory  upon  this  court  Civ.  Code  1895.  f  4334; 
Baldwin  ▼.  State,  47  S.  E.  558,  120  Ga.  18& 
(Syltaboa  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  B.  Seabrook,  Jndge. 

Frank  Butler  was  convicted  of  crime,  and 
brings  error.    Reversed. 

O'Connor,  O'Byrne  &  Hartrldge  and  Robt 
L.  Coldlng,  for  plaintttf  In  error.  W.  W. 
Osborne,  Sol.  Gen.,  for  the  State. 

RUSSELL^  J.    Judgment  reversed. 


FULTON  V.  STATE.    (No.  549.) 
(Court  of  Appeals  of  Georgia.    Jnly  25,  1907.) 

Cbiuinal  Law— Instbuctions. 

This  case  is  controlled  by  the  decision  this 
day  rendered  in  the  case  of  Butler  v.  State,  2 
Ga.  App.  — ,  supra,  ante.  The  charge  of  the 
court  plainly  violated  the  provisions  of  Civ. 
Code  1895,  {  4334. 
(Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  E.  Seabrook,  Judge. 

F.  R  Fulton  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Twiggs  &  Oliver,  O'Connor,  and  O'Byrne 
&  Hartrldge,  for  plaintiff  in  error.  W.  W. 
Osborne,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


HARPER  V.  STATE.    (No.  5S1.) 
(Court  of  Appeals  of  Georgia.   Jnly  25,  1907.) 

Cbiuinai.  Law— AppeaI/— Rbtibw— FiRDiHOS 

OF  Fact. 

As  to  the  exception  as  to  the  sufficiency 
of  the  evidpnce,  the  rase  is  controlled  by  Plum- 
mer  v.  State.  57  S.  E.  069,  1  Ga.  App.  607,  and 
as  to  the  exception  to  the  charge  of  the  court 
it  is  controlled  by  the  long  line  of  decisions  cited 
in  Michie's  Digest  139C. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Henry  County; 
B.  J.  Reagan,  Judge. 

Jim  Harper  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Oleaton  &  Gleaton,  for  pl^ntUT  In  error. 
O.  H.  B.  Bloodworth,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  afflrmedOOQlc 
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WHITE  ▼.  STATE.    (No.  895.) 

(Court  of  Appeals  of  OeorKia.    Jaly  25,  1907.) 

Homicide— iNSTETJCTioNa—VoLUNTABT    Mjlk- 
SLAUQHTKR— Justifiable  Homicidb. 

The  charge  of  the  presiding  judge  was  not, 
for  any  reason,  erroneous.  It  is  a  clear,  im- 
partial, and  comprehensive  presentation  of  the 
law  applicable  to  the  evidence  adduced  in  the 
case. 

(a)  Evidence  tor  the  state  shovring  that  the 
killing  occurred  shortly  after  the  deceased's  at- 
tempt to  kill  the  defendant,  but  after  the  de- 
ceased had  been  disarmed,  and  while  the  deceas- 
ed was  making  an  assault  upon  the  defendant, 
fully  aathorized  the  charge  of  the  court  upon  the 
subject  of  voluntary  manslaughter.  If  the  jury 
believed  this  testimony,  the  killing  could  be  at- 
tributed either  to  the  sudden  irresistible  im- 
pulse of  passion,  aroused  by  the  attempts  of 
the  deceased  to  slay  the  defendant  before  being 
disarmed,  or  to  the  fact  that  the  defendant,  no 
longer  being  in  danger  of  losing  his  life  or 
having  a  felony  committed  upon  hia  person, 
killed  the  deceased  merely  to  prevent  an  assault 
or  an  assault  and  battery.  If  this  testimony 
was  believed  by  the  jury,  the  killing,  in  either 
event,  would  be  voluntary  manslaughter. 

(b)  There  was  no  error  in  not  charging  the 
Jury  the  princitile  of  law  contained  in  Pen.  Code 
1895.  §  72.  This  section  refers  only  to  homi- 
cides having  their  origin  in  a  forcible  attack  and 
Invasion  of  the  property  or  habitation  of  anoth- 
er; and,  as  there  was  no  evidence  tending  to 
show  that  any  attack  or  invasion  of  the  habita- 
tion of  the  defendant  was  intended  by  the  de- 
ceased, but  that  on  the  contrary  be  was  a  guest 
or  visitor  at  defendant's  residence  before  the  be- 
ginning of  the  dilBculty,  a  charge  upon  section 
72  would  have  been  unauthorized  and  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  663.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coweta  C!oan- 
ty;  B.  W.  Freeman,  Judge. 

Win  White  was  convicted  of  a  crime,  and 
he  brings  error.    Affirmed. 

A.  H.  Freeman,  for  plaintiff  in  error.  J. 
R.  Terrell,  Sol.  Qen.,  and  W.  L.  StalUngs, 
for  the  State. 

BUSSELL,  J.    Judgment  affirmed. 


LIGHTSY  V.  STATE.    (No.  607.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

1.  homictdb  —  instbttcnons  —  justifiable 
Homicide. 

This  case  is  controlled  by  repeated  rulings, 
of  the  Supreme  Court  that  the  law  embraced  in 
Pen.  Code  1895.  §  73,  does  not  qualify  or  limit 
the  law  of  justifiable  homicide  as  contained  in 
sections  70  and  71,  and  that  instructions  as  to 
these  two  separate  branches  of  the  law  of  justi- 
finble  homicide  should  not  be  so  given  as  to  con- 
fuse the  one  with  the  other,  to  tend  to  perplex 
the  jury  in  making  appropriate  application  of 
the  law  to  the  facts. 

2.  CsiMiNAL   Law— iRBTBDonoNS— On    Mat- 
ter Not  Supported  bt  Evidence. 

In  no  view  of  the  evidence  or  the  statement 
of  the  accused  was  the  law  of  justifiable  homi- 
cide as  laid  down  in  Pen.  Code  1895,  g  73,  ap- 
plicable to  this  case,  and  the  court  erred  in 
giving  in  charge  that  section. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  622.] 


8.  Same. 

In  a  homicide  case,  where  the  evidence  and 
the  statement  of  the  accused  present  only  the 
conflicting  theories  of  murder  or  justifiable  homi- 
cide, it  is  error  for  the  court  to  give  In  charge 
the  law  of  voluntary  manslaughter,  and  a  ver- 
dict against  the  accused  for  that  offense  shonld 
be  set  aside. 
4.  Errob,  Writ  of— Review. 

The  other  assignments  of  error  are  with- 
out merit 
(SylUbus  by  the  Court) 

Error  from  Superior  (jourt,  Chattooga 
County ;  A.  W.  Flte,  Judge. 

Bob  Ligbtsy  was  convicted  of  voluntary 
manslaughter,  and  be  brings  error.  Re- 
versed. 

J.  M.  Bellah,  F.  W.  Copeland,  and  W.  M. 
Henry,  for  plaintiff  In  error.  W.  H.  Ennis, 
Sol.  Qen.,  for  the  State. 

HILL,  a  J.  Bob  Lightsy  was  tried  for 
murder,  and  convicted  of  voluntary  man- 
slaughter. In  the  superior  court  of  Chattooga 
county.  He  made  a  motion  for  a  new  trial, 
which  was  overmled.  We  find  three  of  the 
grounds  meritorlons. 

1.  Under  the  evidence  afid  the  defendant's 
statement,  the  court  erred  In  giving  in  charge 
section  73  of  the  Penal  Code  of  1885.  The 
Supreme  Court  has  repeatedly  ruled  that  this 
section  should  never  be  given  in  charge,  un- 
less there  is  some  evidence  tending  to  show 
that  there  was  a  mutual  combat  between  the 
accused  and  the  deceased,  or  an  agreement 
between  the  parties  Indicating  a  mutual  In- 
tent to  fight  Among  the  many  cases  express- 
ly so  ruling,  we  cite  Powell  v.  State,  101  Ga. 

9,  20  S.  B.  309,  65  Am.  St  Rep.  277,  where 
Mr.  Justice  Little  elaborately  treats  the  sub- 
ject of  Justifiable  homicide  under  Pen.  Code 
1895,  H  70,  71,  73,  pointing  out  clearly  when 
either  or  all  of  these  sections  would  be  appli- 
cable and  when  not  See,  also,  Stnbbs  ▼. 
State,  110  Ga.  016,  36  S.  E.  200 ;  Wheeler  v. 
State,  112  Ga.  43,  37  S.  E.  126;  Freeman  v. 
State,  112  Ga.  48,  37  S.  E.  172;  Heard  v. 
State,  114  Ga.  90,  39  S.  E.  909;  Jordan  v. 
State,  117  Ga.  405,  43  S.  B.  747.  In  this  case 
there  was  no  witness  to  the  act  of  killing. 
The  accused,  by  his  statement,  put  his  de- 
fense squarely  on  Pen.  Code  1805,  M  70,  71. 
The  evidence  in  behalf  of  the  accused 
strengthened  the  position  of  self-defense 
made  by  the  statement,  and  neither  by  the 
evidence  nor  the  statement  was  there  any  fact 
or  circumstance  tending  to  show  any  mutual 
combat  or  any  agreement  evidencing  a  mutu- 
al Intention  to  fight  The  theory  of  the  state 
was  that  the  accused,  after  the  quarrel  with 
the  deceased,  threatened  to  kill  him,  armed 
himself,  sought  and  found  him,  and  without 
any  real  or  apparent  danger  shot  him  as  soon 
as  he  saw  htm.  It  is  not  necessary  to  give  in 
detail  the  evidence  of  the  state  and  the  ac- 
cused, or  to  attempt  to  evolve  the  trath  from 
these  conflicting  theories.  That  Is  a  problem 
for  the  Jury.  It  Is  sufficient  to  state  goieral- 
ly  that  under  neither  theory  was  the  law  of 
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mutual  combat  as  defined  by  Pen.  Code  1895, 
{  73,  In  any  respect  applicable.  The  evidence 
both  for  the  state  and  the  accused,  Inclndlng 
the  defendant's  statement,  made  a  case  of 
murder  or  Justifiable  homicide  under  Pen. 
Code  1895,  U  70,  71.  Nevertheless,  the  court, 
after  giving  to  the  Jury  a  charge  covering  the 
code  definitions  of  murder  and  voluntary 
manslaughter,  further  instructed  them  as  fol- 
lows on  the  subject  of  Justifiable  homicide: 
"Justifiable  homicide  is  the  killing  of  a  human 
being  in  self-defense,  or  in  defense  of  bis 
person,  as  applicable  to  this  case.  A  bare 
fear  of 'any  of  these  ofFenses  to  prevent  which 
the  homicide  is  alleged  to  have  been  commit- 
ted shall  not  be  sufllclent  to  Justify  the  killing. 
It  most  appear  that  the  circumstances  were 
BoCBcient  to  excite  the  fears  of  a  reasonable 
man,  and  that  the  party  killing  really  acted 
under  the  influence  of  these  fears,  and  not  in 
a  spirit  of  revenge."  Again:  "If  a  person 
kill  another  In  his  defense,  it  must  appear 
tliat  the  danger  was  so  urgent  and  pressing 
at  the  time  of  the  killing  that.  In  order 
to  save  his  own  life,  the  killing  of  the  other 
was  absolutely  necessary;  and  it  must  also 
appear  that  the  person  killed  was  the  assail- 
ant or  that  the  slayer  had  really  and  in  good 
faith  endeavored  to  decline  any  further  strug- 
gle before  the  mortal  blow  was  given,  or  that 
the  deceased'was  manifestly  Intending  or  en- 
deavoring, by  violence  or  surprise,  to  commit 
a  felony  upon  blm."  Now,  this  charge  quali- 
fied the  right  of  self-defense  as  laid  down  In 
Pen.  Code  1895,  {{  70,  71,  by  the  more  exact- 
ing limitations  of  Justifiable  homicide  under 
section  73.  This  charge  was  calculated  to 
impress  the  Jury  with  the  fact  that  the  law 
of  Justifiable  homicide  would  not  give  the 
right  in  self-defense  to  slay  one  who  was 
manifestly  Intending  and  endeavoring  by  vio- 
lence or  surprise  to  commit  a  felony  on  his 
person,  unless  it  also  appeared  that  the  de- 
ceased was  the  assailant,  that  the  slayer  had 
really  and  in  good  faith  endeavored  to  de- 
cline any  further  struggle  before  the  mortal 
blow  was  given,  and  that  at  the  time  of  the 
killing  the  danger  was  so  urgent  and  pressing 
that.  In  order  to  save  his  own  life,  the  killing 
was  absolutely  necessary.  This  is  not  the 
law,  and  imposes  upon  one  who  Is  entirely 
faultless,  and  who  exercises  his  right  of  self- 
defense  under  sections  70  and  71,  the  greater 
burden  imposed  upon  one  who  Is  not  without 
fault,  but  who  voluntarily  enters  Into  a  dead- 
ly mutual  combat,  and  who  therefore  mtist 
show.  In  order  to  Justify  the  killing  of  his  ad- 
versary, an  absolute  necessity  to  do  so  to 
save  his  own  life.  It  is  true  that  the  Judge 
further  on.  In  applying  the  law  to  the  conten- 
tions of  the  parties,  restricted  his  cbarge  to 
the  law  of  Justifiable  homicide  as  laid  down  In 
Pen.  Code  1895,  H  70,  71.  But  we  do  not 
think  this  corrected  the  erroneous  Intermin- 
gling of  the  Code  sections,  but  rather  tended  to 
add  to  the  confusion  of  the  jury  on  the  sub- 
ject. 


2.  It  is  also  insisted  that  the  court  erred  in 
the  manner  in  which  he  charged  the  three 
Code  sections  under  consideration.  They 
were  all  charged  together  and  In  Immediate 
connection  with  each  other,  and  without 
drawing  any  distinctions  between  the  sec- 
tions as  constituting  different  kinds  of  Justi- 
fiable homicide.  We  think  this  exception  Is 
well  taken.  There  may  be  cases  of  homicide 
when  it  would  be  entirely  proper  to  charge 
all  three  of  these  sections  to  meet  different 
theories  presented  by  the  evidence ;  but,  when- 
ever it  is  proper  to  do  so,  the  court  should 
by  specific  Instructions  make  clear  to  the 
Jury  the  application  of  each  section  to  the 
different  theories  arising  from  the  facts  and 
circumstances  of  the  particular  case. 

S.  In  our  opinion  there  was  no  evidence  in 
this  case  that  required  the  court  to  give  In 
charge  the  law  of  voluntary  manslaughter. 
If  the  evidence  relied  on  by  the  state-  for  a 
conviction  was  the  truth  of  the  case,  the  ac- 
cused was  guilty  of  murder.  If  the  8tat»- 
ment  of  the  accused  and  the  evidence  in  his 
behalf  was  the  truth  of  the  case,  he  was  not 
guilty  of  any  offense,  but  his  defense  of  Justi- 
fiable homicide  was  fully  sustained.  There 
is  no  fact  or  circumstance  In  the  record  upon 
which  a  verdict  for  voluntary  manslaughter 
can  be  legally  predicated,  and  such  verdict 
should  be  set  aside  as  contrary  to  law.  Mc- 
Beth  V.  State,  122  Oa.  737,  60  S.  E.  931; 
Beny  v.  State,  122  Ga.  429,  SO  S.  E.  346 ;  Tol- 
birt  V.  State,  119  Ga.  970,  47  8.  E.  641. 

Judgment  reversed. 


DAVIDSON  &  GRINSTEAD  v.  WAXEL- 
BAUM &  BRO.    (No.  446.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

L  PABTNEESniP— EVIDENCB— Dbclakations. 

While  the  testimony  ot  an  alleged  partner 
Is  competent  to  prove  the  fact  of  partnership, 
his  mere  declaration,  written  or  spoken,  is  not 
admissible  for  that  purpose.  Abel  v.  Jarratt, 
28  S.  E.  453,  100  Ga.  732. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  i  70.] 

2.  Same. 

Where  there  Is  independent  prima  facie 
proof  of  a  partnership,  the  declarations  of  ei- 
ther one  of  the  alleged  partners,  written  or 
spoken,  are  admissible  in  corroboration.  Ham 
V.  Brown,  58  S.  E.  316;  Jones  v.  Harrell,  35 
S.  E.  690,  110  Ga.  380. 

3.  E^ROR,  Writ  of  —  Instbdctiors  —  Excep- 
tions. 

A  general  exception  to  the  charge  as  not  be- 
ing "full  enough  to  clearly  explain  to  the  jury 
the  law  as  to  the  distinction  between  a  corpora- 
tion and  a  partnership,  and  did  not  fully  set 
forth  the  contention  of  the  defendant,"  is  not 
sufiSciently  specific,  and  presents  ho  question  for 
the  determination  of  this  court.  Austell  v. 
James,  22  S.  E.  953,  97  Ga.  3.S4 ;  Chambers  v. 
Walker,  6  S.  E.  165.  80  Ga.  642;  Foote  v.  Kel- 
ley,  55  S.  EX  1045,  126  Ga.  799. 

4.  TBiAir— Instructions. 

The  written  request  to  charge,  In  so  far  as 
it  is  sound,  is  covered  by  the  general  charge  in 
mnch  clearer  and  more  pertinent  language. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
vol.  46,  Trial,  «  651-659jLd  byGOOgle 
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5.  Same. 

The  entire  ehar)i;e  in  tlils  case  is  a  fall  and 
fair  presentation  of  the  issues  involved,  and  tlie 
law  applicable  thereto.  The  assiniments  of  er- 
ror are  wholly  without  merit,  and  the  verdict  is 
amply  supported  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Action  between  Davidson  &  Grinstead  and 
Wazelbanm  &  Bro.  From  the  Judgment, 
Davidson  &  Orinstead  bring  error.    Affirmed. 

S.  W.  Sturgls  and  Jas.  A.  Thcirns,  for 
plaintiff  in  error.  Hardeman  &  Jones,  for 
defendant  in  error. 

HILIi,  C.  J.    Judgment  affirmed. 


DAVIDSON  &  GRINSTEAD  v.   WAXEIi- 

BAUM  CO.    (No.  447.) 

<Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

PaBTN  EB8HIP — E  VI DENCE . 

This  case  is  controlled  by  the  decision  this 
'day  rendered  in  No.  446  t)etween  Davidson  v. 
Waxelbaum,  58  S.  E.  687. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Action  between  Davidson  &  Grinstead  and 
tbe  Waxelbaum  Company.  From  the  Judg- 
ment, Davidson  &.  Grinstead  bring  error.  Af- 
firmed. 

S.  W.  Stnrgis  and  Jas.  A.  Thomas,  for 
plaintiff  in  error.  Hardeman  &  Jones,  for 
-defendant  In  error. 

HILL,  C  J.    Judgment  affirmed. 


■<300DWTN  V.  CENTRAL  OF  GEORGIA  RY. 

CO.    (No.  336.) 
(Court  of  Appeals  of  Georgia.    Sept.  19,  1907.) 

1.    EVIDEHCB— HEABSAT— DEOIASATIONB   AS  TO 

Pain. 

The  declaration  of  the  plaintitC,  made  to  a 
physician,  that  he  felt  no  sensation  of  pain  re- 
sulting from  sticliing  a  needle  into  his  finger, 
does  not  fall  within  any  of  the  exceptions  to  the 
rule  as  to  hearsay,  and  was  properly  excluded. 
Atlanta  Street  Railroad  Company  v.  Walker, 
93  Ga.  463,  21  S.  E.  48 ;  Broyles  v.  Prisoek,  97 
Ga.  643,  25  S.  E.  389 ;  Atlanta,  K.  &  N.  Ry.  Go. 
V.  Gardner,  122  Ga.  82,  49  S.  E.  818.  Espe- 
cially was  there  no  error  in  excluding  the  dec- 
larations of  the  plaintiff  as  to  his  physical  symp- 
toms and  snffermg,  which  were  no  part  of  the 
res  gestae  of  the  injury,  when  the  plaintiff  him- 
self as  a  witness  fully  described  the  character 
and  extent  of  his  injuries.  "The  higher  and  bet- 
ter evidence  is  that  of  the  penon  who  has  actual 
knowledge  of  ,the  truth  of  the  pains  and  other 
feelings  to  which  the  complaint  relates."  At- 
lanta Street  R.  R.  C^.  v.  Walker,  supra. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  «§  10<!1,  10(ffi,  2323;  vol.  3, 
Appeal  and  Error,  {  2915;  vol.  37,  Negligence, 
i  6.1 


2.  Ekbob,  Writ  op— Exclusion  of  Evide5ci. 

An  objection  that  the  conrt  erred  in  refus- 
ing to  allow  a  witness  to  answer  a  question 
asked  on  the  direct  examination  will  not  be 
considered,  where  the  expected  answer  is  not 
set  out.  80  that  the  court  can  determine  whether 
the  evidence  would  have  lieen  admissible.  Ila- 
gerstown  Steam  Engine  Co.  v.  Grizzard,  88  6a. 
574.  12  S.  E.  939. 

3.  Evidence— ExpEBTS — Opinions. 

The  testimony  of  the  engineer  of  the  back- 
ing train  that  at  the  time  he  struck  the  car  in 
which  plaintiff  was  at  work  he  was  moving  back 
at  the  usual  speed  necessary  for  switching  and 
making  couplings  of  that  character  was  properly 
admitted.    Civ.  Code  1895,  !  5287. 

4.  Negligence— Obdinabt    Cabe  —  Rsabos a- 
BI.E  Diligence. 

The  court  instructed  the  jury  that  the  law 
required  the  defendant  railroad  company  to  show 
that  at  the  time  of  the  injury  its  agents  and 
servants  were  in  the  exercise  of  "ordinary  care." 
instead  of  charging  the  rule  of  diligence  in 
the  language  of  section  2321,  Civ.  Code  li<9.'>. 
to  wit  "ail  ordinary  and  reasonable  care  and 
diligence."  The  woras  "ordinary  care"  embody 
the  same  degree  of  diligence  as  the  words  "ordi- 
nary and  reasonable  care  and  diligence,"  and 
have  substantially  the  same  significance.  The 
words  "ordinary"  and  "reasonable,"  descriptive 
of  diligence,  are  synonymons,  and  are  used  inter- 
changeably in  statutes  and  by  the  conrts.  Espe- 
cially is  this  true  when  the  court  defined  cor- 
rectly the  meaning  of  "ordinary  care"  in  * 
proximate  portion  of  the  cliarge. 
6.  Save. 

The  court  charged  the  Jury  that  "ordinary 
care"  is  "that  care  that  a  prudent  man  would 
exercise  under  like  or  similar  circumstances." 
The  use  of  the  word  "a,"  insteafl  of  the  word 
"every,"  made  no  material  change  in  the  defini- 
tion, and  could  not  have  misled  the  Jury. 

6.  Damages— Mbasubx  or  Daxaoxs— Ikstbcc- 

TIONS. 

The  conrt  instmcted  the  jury  as  follows: 
"The  plaintiff  alleges,  and  asks  for  damages  for, 
pain  and  suffering.  In  determining  the  ques- 
tion as  to  whether  you  will  allow  damages  for 
pain  and  suffering,  the  court  can  give  yon  no 
rule.  There  la  no  rule,  except  the  enlightened 
conscience  of  intelligent,  honest  jurors.  Con- 
sidered alone,  this  instruction  would  be  error: 
but,  in  connection  with  the  entire  charge,  it  ia 
clear  that  the  court  in  this  excerpt  was  referring 
to  the  measure  of  damages  for  pain  and  suffer- 
ing, and  not  to  plaintiff's  right  to  recover  dam- 
ages for  pain  and  suffering. 

7.  Errob,  Writ  of— Review. 

The  other  assignments  of  error  are  wholly 
without  merit  and  the  verdict  approved  by  the 
trial  court,  is  fully  warranted  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pike  County; 
E.  J.  Reagan,  Judge. 

Action  by  R.  B.  Goodwyn  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

W.  W.  Lambdin.  R.  P.  Searson.  Jr..  and 
Jno.  W.  Bennett,  for  plaintiff  In  error.  Hall 
&  Cleveland,  and  J.  F.  Redding,  for  defend- 
ant in  error. 

HILL,  0.  J.    Judgment  afllrmed. 

POWELL,  J.,  disqualified. 
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LINDER  ▼.  HTTTTON  A  OIBBa  (No.  887.) 
<Court  of  Appeala  of  OMrgia.  Sept  10,  1907.) 
Ehrob,  Wbit  or— Rbtikw 

No  material  error  appear*,  and  the  undla- 
pnted  evidence  tullj  aapportt  the  finding  of  the 
eoart. 
(Sjrllabaa  by  the  Court) 

Error  from  City  Court  of  Wrightavllle ; 
Wm.  Palrcloth,  Judge. 

Action  between  J.  E.  Linder  and  Button 
ft  Gibbs.  From  the  Judgment,  Linder  brings 
^Tor.    Affirmed. 

B.  L.  Stephens,  for  plaintiff  in  error.  3. 
L.  Kent,  for  defendant  in  error. 

HILL,  C  J.    Judgment  affirmed. 


CAUDELL  T.  SOUTHERN  RY.  CO.    (No. 

414.) 

(Court  of  Appeala  of  Georgia.    Sept  19,  1907.) 

TBIAI/— NONSTTIT. 

The  plaintiff  havini;  failed  to  prove  Ills  case 
as  laid,  tke  court  shonld  have  awarded  a  non- 
suit The  defendant  having  introduced  no  testi- 
mony, the  direction  of  a  verdict  in  its  favor  was 
erroneouB.  Proctor  Se  Gamble  Co.  v.  Blakeley 
Oil  &  Fertilizer  Co.,  57  S.  E.  879. 

[Ed.  Note.— For  cases  in  point,  see  C!ent  Dig 
vol.  46,  Trial,  f  383.] 

(SylUbns  by  the  Court) 

Error  from  Superior  Court,  Habersham 
County;    J.  J.  Kimsey,  Judge. 

Action  by  Ella  Caudell  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  piaintifC  brings  error.  Revers- 
ed, and  Judgment  of  nonsuit  ordered. 

J.  C  Edwards  and  J.  L.  Perkins,  for  plain- 
tiff In  error.  McMillan  &  Erwln,  for  defend- 
ant in  error. 

HILL,  C.  J.  The  Judgment  is  reversed, 
with  direction  that  in  the  trial  court  a 
Judgment  of  nonsuit  be  substituted  for  the 
Judgment  rendered. 


RAOLAND  V.   STATE.    (No.  621.) 

(Court  of  Appeals  of  Georgia.    Sept  10,  1907.)  ] 

Abson — Evidence — Bttbden  or  Pboof. 

In  cases  of  alleged  arson,  where  nothing  ap-  ; 
pears  but  the  burning,  the  law  presumes  that 
the   fire  was  the   result  of  accident  or  some  i 
providential  cause,   and   the  burden   is  on   the  ! 
prosecution    to    overcome    this    legal    presump- 
tiou  and  prove  beyond  a  reasonable  doubt  the  | 
existence  of  a  criminal  design.    In  the  opinion 
of  a  majority  of  this  court,  the  facts  and  cir-  ; 
cumstances  in  the  record  do  not  even  tend  to  ' 
show  that  the  fire  was  a  felonious  one,  and  the 
verdict  is  without  leg^l  support,  and  must  be 
set  aside  and  a  new  trial  ordered. 
(Syllabus  by  the  C^onrt) 

Error  ft«m  Superior  Court,  Campbell  Coun- 
ty; L.  S.  Roan,  Judge. 

Scott  Ragland  was  convicted  of  arson,  and 
brings  error.    Reversed. 

6SS.E.— 44 


J.  H.  Longino,  for  plaintiff  in  error.  Wm. 
Schley  Howard,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.    Judgment  reversed. 

POWELU  J.  (specially  concurring).  I 
tbink  that  the  circumstances  Introduced  by 
the  state,  tending  to  show  tbat  the  burning 
was  not  accidental,  but  was  felonious, 
were  sufficient  to  give  "scope  for  legitimate 
reasoning  by  the  Jury,"  and  therefore  suffi- 
cient to  support  the  verdict  as  to  that  point; 
but  I  concur  with  the  majority  of  the  court 
in  holding  that  the  circumstances  by  which 
the  state  claims  to  have  connected  the  de- 
fendant with  the  crime  are  too  wholly  in- 
conclusive to  Justify  a  verdict  of  guilty. 


LUNSFORD  et  al.  v.  STATE.    (No.  610.) 
(Ck)art  of  Appeala  of  Georgia.    Sept  19,  1907.) 

1.  Crihinal  Law— Bvidemce— Review. 

The  verdict  against  W.  B.  Lunsford  is 
wholly  without  any  evidence  to  support  it  and 
is  therefore  contrary  to  law. 

[Ed.  Note. — For  cases  in  point,  see  C!ent  Dig. 
vol.  15,  Criminal  Law,  f  3075.| 

2.  Same— BxAMiNATioH  or  Witnesses. 

The  examination  of  two  of  the  witnesses 
was  conducted  by  the  trial  judge  in  such  man- 
ner as  to  violate  the  spirit  of  section  43.')4  of  tbe 
Civil  (Tode  of  1895,  as  construed  by  this  court 
in  Sharpton  v.  State,  1  Ga.  App.  542,  57  8.  B. 
929.  and  a  new  trial  is  ordered  for  both  de- 
fendants. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  (  1525.] 

(Syllabus  by  the  C!ourt) 

Error  from  Superior  Ckturt,  Worth  County: 
W.  N.  Spence,  Judge. 

W.  B.  Lunsford  and  others  were  convicted 
of  crime,  and  bring  error.    Reversed. 

Payton  &  Hay,  for  plaintiffs  In  error.  W. 
B.  Wooton,  Sol.  (Sen.  for  the  State. 

HILL,  C  J.    Judgment  reversed. 


SIMONS  &  CO.  T.  BURT.    (No.  88a) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1907.) 

1.  Justices   or    the    Peace  —  Cebtiobabi  — 
Judqment. 

The  judge  of  the  superior  court  is  without 
jurisdiction  to  render  a  final  judgment  on  a  cer- 
tiorari, where  there  is  no  question  of  law  which 
must  finally  govern  the  case,  but  only  issues  of 
fact  are  involved. 

2.  Same. 

Where  the  judge  of  the  superior  court  is  of 
the  opinion  that  tbe  verdict  against  plaintiff  in 
certiorari  is  without  evidence  to  support  it,  the 
proper  judgment  is  to  sustain  the  certiorari  and 
remand  the  case  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee  Coim- 
ty;   S.  B.  Hatcher,  Judge  pro  hac. 

Attachment  by  Simons  &  Co.  against  one 
McGhee.  B.  I.  Burt  interposed  a  claim  to 
the  fund  garnished.    Verdict  finding  the  fund 
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subject  and  claimant  brought  certiorari.  Fi- 
nal Judgment  for  claimant,  and  plaintiffs 
bring  error.    Reversed. 

J.  B.  Chapman  and  A.  W.  Gozart,  for  plain- 
tiffs In  error.  T.  T.  MlUer  and  Kd.  Wohl- 
wender,  for  defendant  In  error. 

HILIi,  O.  J.  Simons  &  Co.,  plaintiffs  In  er- 
ror, Instituted  suit  b7  attachment  against  Mc- 
Gbee,  which  was  levied  by  serving  summons 
of  garnishment  on  Pou  &  Co.  The  answer 
of  the  garnishees  admitted  an  indebtedness 
of  $127.70.  Burt  dissolved  said  garnishment, 
claimed  the  fund,  and  traversed  the  answer 
of  the  garnishees;  and  issue  was  Joined 
thereon  by  plaintiffs  In  attachment.  On  the 
trial  of  the  claim  case  in  the  Justice  court  to 
which  the  attachment  was  made  returnable, 
a  verdict  was  rendered  finding  the  fund  sub- 
ject to  the  attachment.  The  claimant  car- 
ried the  case  to  the  superior  court  by  cer- 
tiorari. On  the  hearing,  the  certiorari  was 
sustained  by  the  Judge  pro  hac  vice,  and  a 
final  Judgment  entered  In  behalf  of  the 
claimant  Exceptions  were  taken  to  this 
Judgment,  because  contrary  to  law  and  with- 
out evidence  to  support  It,  and  for  the  rea- 
son that  such  final  Judgment  depended  up- 
on an  issue  of  fact,  there  being  no  question 
of  law  which  must  finally  govern  the  case, 
and  the  court  erred  in  rendering  it 

The  claimant  by  his  evidence  showed  that, 
before  the  attachment  was  levied  by  service 
of  the  summons  of  garnishment,  he  had 
bought  from  the  defendant  in  attachment  110 
cords  of  wood,  which  had  been  shipped  by 
his  (claimant's)  directions  to  the  garnishees, 
to  whom  claimant  had  sold  said  wood.  It 
was  contended  by  plaintiffs  in  attachment 
that  the  sale  of  said  wood  was  not  complete; 
that  there  had  been  no  separation  and  deliv- 
ery of  the  110  cords  of  wood  by  the  defend- 
ant In  attachment  to  the  claimant,  but  that 
said  110  cords  was  a  part  of  175  or  200  cords 
which  were  shipped  by  defendant  In  attach- 
ment to  the  garnisbees.  There  was  much 
conflict  In  the  evidence  as  to  whether  the 
sale  of  the  110  cords  was  a  completed  sale,  or 
only  an  executory  contract.  There  was  al- 
so conflict  in  the  evidence  as  to  the  amount 
of  wood  shipped  to  the  garnishees.  If  the 
Judge  of  the  superior  court  was  of  the  opin- 
ion that  the  evidence  preponderated  in  favor 
of  the  claimant,  or  plaintiff  in  certiorari,  be 
bad  the  right  In  the  exercise  of  his  discre- 
tion, to  sustain  the  certiorari  and  remand  the 
case  for  another  trial;  but  be  erred  in  ren- 
dering a  final  Judgment  This  would  be  so, 
even  where  there  was  no  conflict  In  the  evi- 
dence, If  there  was  no  controlling  question 
of  law,  "because  it  could  not  be  known  with 
certainty  that  the  evidence  on  another  trial 
would  be  the  same."  Williams  y.  Bradfield, 
116  Ga.  705,  43  a  B.  57;  Bass  Dry  Goods 
Co.  V.  Electric  Storage  Battery,  123  Ga.  640, 
51  S.  B.  579. 

We  tblnk,  therefore,  that  the  court  erred  In 


rendering  a  final  Judgment  for  the  claimant 
and  we  reverse  this  Judgment,  and  direct 
that  the  case  be  remanded  to  the  Justice 
court  for  a  new  trial. 
Judgment  reversed. 


VANCB  V.  STATE.    (No.  242.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1907.) 

CONBTrruTioHAi.  Law— Equai;  Pbotkctioii  of 

Laws. 

This  court  having  duly  certified  to  the  8o- 
preme  Court  the  constitutional  questions  made 
ID  the  bill  of  exceptions,  and  that  court  Imving 
decided  that  the  act  of  1903  (Acts  1903,  pp.  90, 
91),  under  which  plaintiff  in  error  was  convict- 
ed, was  not  contrary  to  the  provisions  of  the 
Constitution  on  any  of  the  grounds  stated,  and 
there  l)etng  no  other  assignment  of  error,  tlie 
judgment  of  the  trial  court  is  affirmed. 

[Kd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  711.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americna;  O.  B. 
Crisp,  Judge. 

,  Governor  Vance  was  convicted  of  fraudu- 
lently procuring  money  under  contract  of  em- 
ployment and  brings  error.  Case  certified  to 
Supreme  Court  and  answers  certified.  57 
S.  R  889.    Judgment  afiarmed. 

Williams  &  Harper,  for  plaintiff  in  error. 
Zach  Childers,  Sol.,  and  F.  A.  Hooper,  SoL 
Gen.,  for  the  Stat& 

HILL,  0.  J.    Judgment  affirmed. 


McLENDON   BROS.   v.   FINCH.    (No.    380.) 
(Court  of  Appeals  of  Georgia.    Aug.  8,  1007.) 

1.  Covenants— Implied  Covenants— Sau  or 
Standinq  Tiuber. 

A  conveyance  of  standing  timber  for  saw- 
mill purposes  being  a  sale  of  real  estate,  and 
not  a  lease,  the  provisions  of  Civ.  Code  1895,  f 
3613,  that  in  a  sale  of  land  there  is  no  implied 
warranty  of  title,"  are  applicable  thereto. 
Where  the  vendor  iias  given  such  a  conveyance 
containing  no  covenant  of  -warranty,  and  has 
talsen  purchase-money  notes  from  the  vendee, 
the  latter  cannot  defend  against  a  suit  nix>n  the 
notes  by  any  plea  predicated  upon  the  theory  of 
a  breach  of  an  implied  covenant  of  quiet  enjoy- 
ment under  such  instrument. 

2.  'Bvioenob  —  Pabol    Evidence    An-BcnHO 
Deed. 

While  a  vendee  may  recover  from  his  ven- 
dor, who  includes  in  a  subsequent  conveyance  to 
a  third  person  the  land  already  sold  (upon  the 
theory  of  money  bad  and  received),  such  portion 
of  the  consideration  of  the  second  conveyance 
as  is  represented  by  the  land  so  improper^  in- 
cluded (Niles  V.  Groover,  78  Ga.  401,  3  8.  E. 
899),  it  IS  competent  for  the  vendor  to  show  that 
the  land  contained  in  the  first  conveyance  was 
Inserted  in  the  second  conveyance  by  mutual 
mistake,  and  ttiat  no  part  of  the  consideration 
of  the  second  conveyance  was  given  therefor. 

(a)  If  a  vendor  fraudulently  makes  a  second 
deed  of  conveyance  to  the  same  land,  a  cause 
of  action  ex  delicto  will  arise  in  favor  of  the 
first  vendee,  if  he  Buffers  damage  thereby,  al- 
though his  conveyance  may  have  contained  no 
covenant  of  warranty. 

(b)  Such  a  cause  of  action)  being  «  delicto. 
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cannot  be  set  off  against  a  rait  npon  promissory 
notes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  1912;    vol.  43,  Set-Off  and 
Counterclaim,  (  32.] 
3.  Election  or  Reuedixs— Right  of  Eleo- 

TION. 

A  person  who  has  suffered  an  actionable 
wrong  may  pursue  any  number  of  consistent 
c(»icurrent  remedied  against  different  persons 
until  he  obtains  satisfaction  from  some  of  them. 
He  is  not  i)ermitted  to  pursue  inconsistent  rem- 
edies. 

(a)  No  matter  what  right  the  party_  wronged 
may  have  of  electing  between  remedies  or  of 
pursuing  different  defendants  for  the  same  cause 
of  action,  when  he  once  obtains  full  satisfac- 
tion from  one  source,  his  cause  of  action  ends, 
and  he  can  assert  it  no  further. 

(b)  If  the  plaintiff  in  a  suit  brought  npon  a 
given  canse  of  action  accepts  a  sum  of  money  in 
fall  settlement  thereof,  he  cannot  thereafter  set 
np  the  same  canse  of  action  against  another 
whom  he  had  the  election  of  suing  in  the  first 
instance. 

<c)  A  settlement  of  a  cause  of  action  by  a 
partnership  estops  the  individual  partners,  at 
least  those  who  participated  or  acquiesced  there- 
in, from  afterwards  asserting  the  same  cause 
of  action  as  their  own. 

[Ed.  Note.— For  cases  in  point,  see  Cenb  Dig. 
vol.  18,  Election  of  Remedies,  S  1.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Paulding  Coun- 
ty; A.  L.  Bartleft,  Judge. 

Action  by  J.  T.  Finch  against  McLendon 
Bros,  on  promissory  notes.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

R.  E.  L.  Whitwortb  and  J.  J.  Northcutt, 
for  plaintiffs  In  error.  A.  J.  Camp  and  W. 
E.  Splnks,  for  defendant  In  error. 

POWELL,  J.  In  March,  1902,  Finch,  for 
the  consideration  of  $1,000,  sold  to  Smith  & 
Tomlln  all  of  the  timber  on  certain  lots  of 
land,  together  with  sawmill  privileges,  in- 
cluding right  of  ingress  and  egress,  but  limit- 
ed the  time  within  which  the  timber  was  to 
be  cut  and  the  privileges  exercised  to  two 
years  from  date.  The  Instrument  of  convey- 
ance contained  no  clause  at  warranty.  As 
a  part  of  the  transaction  Smith  &  Tomlln 
gave  promissory  notes  for  the  purchase  mon- 
ey of  the  timber.  In  September,  1902,  Smith 
&  Tomlln  transferred  their  conveyance  to 
McLendon  Bros.,  and  Finch  took  the  notes  of 
the  latter  partnership  in  lieu  of  the  notes 
of  the  former.  Afterwards  the  partnership 
of  McIiCndon  Bros.  &  Smith,  composed  of 
the  same  persons  as  the  partnership  of  Mc- 
Lendon Bros,  with  the  addition  of  Smith, 
acquired  the  conveyance;  but  the  record  1b 
silent  as  to  Just  how  this  was  done.  In 
May,  1903,  the  East  &  West  Railroad  Com- 
pany sought  to  condemn  a  right  of  way 
through  the  lands  on  which  the  timber 
stood;  and,  to  avoid  the  statutory  proceed- 
ings. Finch,  In  consideration  of  $800.  execut- 
ed and  dellvei*d  to  the  railroad  company  a 
warranty  deed  to  the  strip  of  land  sought 
as  a  right  of  way,  and  made  no  exception  as 
to  the  timber.   At  the  time  this  conveyance 


was  executed  McLendon  Bros.  &  Smith  were 
in  possession  of  the  timber  and  were  actual- 
ly engaged  in  cutting  it  The  railroad  com- 
pany proceeded  to  open  and  grade  its  right 
of  way,  and,  in  addition  to  cutting  down 
a  considerable  quantity  of  the  timber,  also 
impeded  the  ingress  and  egress  to  and  from 
the  mill  and  timber  of  McLendon  Bros.  & 
Smith;  and  this  partnership  brought  suit 
against  the  railroad  company  for  these  dam- 
ages. In  settlement  of  this  suit  the  railroad 
company  paid  to  McLendon  Bros.  &  Smith 
$425,  and  took  from  them  a  receipt  In  full 
for  all  damages  done  by  the  cutting  of  the 
right  of  way.  Subsequently  to  this  transac- 
tion Finch  sued  McLendon  Bros,  upon  the 
notes  which  they  had  given  for  the  timber. 
In  defense  to  this  action  several  pleas  were 
filed,  all  of  them  based  upon  the  fact  that 
Finch  had  executed  the  deed  to  the  railroad 
company  without  excepting  the  timber  and 
milling  rights  previously  conveyed.  They 
first  set  up  the  transaction  as  a  plea  of  fail- 
ure of  consideration,  asserting  that  the  sec- 
ond conveyance  was  a  violation  of  the  form- 
er contract,  and  that  through  the  violation 
of  this  contract  the  defendants  had  been 
damaged  in  a  sum  far  in  excess  of  the 
amount  due  on  the  notes,  by  reason  of  the' 
fact  that  the  railroad  company  had  destroy- 
ed their  timber  and  mill  rights,  and  that 
the  consideration  of  the  notes  had  therefore 
failed.  They  also  set  up  the  same  transac- 
tion in  the  form  of  a  plea  of  recoupment, 
and  prayed  judgment  for  the  excess  of  the 
damages  above  the  amount  of  the  notes. 
They  further  set  up  that.  In  conveying  the 
land  to  the  railroad  company.  Finch  had  also 
conveyed  the  timber;  that  the  timber  con- 
veyed was  of  the  value  of  $500;  that,  this 
amount  of  money  having  been  received  by 
Finch  for  timber  belonging  to  defendants,  he 
should  in  equity  and  good  conscience  ac- 
count to  them  for  it;  and  they  therefore 
prayed  a  set-off  of  this  amount  It  appear- 
ed from  the  testimony  that  the  railroad  com- 
pany had  notice  of  the  timber  conveyance 
at  the  date  on  which  they  bought  the  right 
of  way,  and  that  no  part  of  the  $800  consid- 
eration was  paid  on  account  of  the  timber. 
The  defendants  objected  to  this  testimony,  so 
far  as  it  went  to  show  that  Finch  had  re- 
ceived no  consideration  for  the  timber,  on 
the  ground  that  it  contradicted  the  recitals 
of  the  deed  from  Finch  to  the  railroad  com- 
pany, which  asserted  that  In  consideration 
of  $800  Finch  conveyed  the  land  and  did  not 
except  the  timber.  The  court  directed  a  ver- 
dict for  the  plaintiff,  and  the  defendants 
bring  error. 

1.  The  relation  between  the  parties  to  a 
conveyance  whereby  the  one  sells  to  the 
other  the  timber  on  land  is  that  of  vendor 
and  vendee,  and  not  that  of  landlord  and 
tenant ;  and  the  conveyance  Is  a  deed,  and 
not  a  lease,  although  the  time  within  which 
the  timber  is  to  be  cut  and  removed  is  limit- 
ed to  less  than  five  years.    Baxter  v.  Mattox, 
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106  08«  344,  32  S.  E.  94 ;  McRae  T.  Stlllwell, 
111  Oa.  65,  36  S.  E.  604,  55  L.  R.  A.  513; 
Morgan  t.  PerUns,  94  Ga.  353,  21  S.  E.  574; 
Goody  V.  Oress  Lumber  Co.,  82  Ga.  793,  10 
S.  E.  218.  In  cases  of  landlord  and  tenant, 
no  estate  passes  out  of  the  landlord  further 
than  a  mere  usufruct,  which  is  not  assign- 
able without  the  landlord's  consent  CIt. 
Code  1895,  {  3115.  The  conveyance  of  tim- 
ber, on  the  other  hand,  authorizes  the  gran- 
tee, not  merely  to  use  it  and  return  it,  but 
to-  take  It  away,  sell  It,  and  otherwise  pos- 
sess It  The  time  limit  within  which  the 
timber  must  be  removed  Is  not  a  limitation 
directly  upon  the  estate  owned  In  the  timber, 
but  upon  the  concurrent  license  of  Ingress 
and  egress  necessary  to  the  use  of  the  tim- 
ber. These  conveyances  are  further  distin- 
guishable Crom.  leases,  by  reason  of  the  fact 
that  they  are  assignable  without  the  consent 
of  the  grantor.  McRae  v.  Stlllwell,  111  Ga. 
65,  36  S.  B.  604,  55  L.  R.  A.  513;  Baxter  v. 
Mattox,  106  Ga.  355,  32  S.  E.  94.  The  con- 
veyance from  Finch  to  Smith  &  Tomlln,  be- 
ing a  deed  and  not  a  lease,  Is  within  the  pur- 
view of  Civ.  Code  1895,  §  3613,  that  "in  a 
sale  of  land  there  Is  no  Implied  warranty  of 
title."  It  is  to  be  treated  as  a  quitclaim 
'deed.  McDonald  v.  Beall,  55  Ga.  289  (9, 
10) ;  Wright  v..  Shorter,  66  Ga.  72  (4,  5) ; 
McDonough  V.  Martin,  88  Ga.  675,  16  S.  E. 
60,  18  L.  R.  A.  343 ;  Nathans  v.  Arkwright, 
66  Ga.  186.  Whether  it  Is  such  a  deed  as 
falls  wltbln  the  purview  of  Civ.  Code  1895, 
(  3609,  which  provides  that  a  title  after  ac- 
quired by  the  vendor  Inures  to  the  benefit  of 
the  vendee.  Is  not  in  point  in  this  case  and 
is  not  decided.  See  Morrison  v.  Whiteside, 
116  Ga.  459.  42  S.  B.  729;  and  Taylor  v. 
Wainman,  116  Ga.  795,  42  S.  E.  58.  But  it 
has  no  express  contract  of  warranty,  and 
none  will  be  implied.  This  conveyance  be- 
ing a  deed,  and  not  a  lease,  this  case  la  dis- 
tinguishable from  Perry  v.  Wall,  68  Ga.  70, 
and  Williams  v.  George,  104  Ga.  599,  30  S. 
E.  751 ;  for  statutes  declaring  "that  no  cove- 
nants shall  be  Implied  in  a  conveyance  of 
real  estate  have  been  considered  as  not  ap- 
plying to  leases,  because  they  are  not  con- 
veyances of  real  estate  within  the  meaning 
of  the  statute."  Brewster  on  Conveyancing, 
{  211.  The  case  Is  likewise  distinguishable 
from  Sanderlln  v.  WUIIs,  94  Ga.  171,  21  S. 
B.  291,  and  Gibson  v.  Carreker,  91  Ga.  617, 
17  S.  B.  965;  for  In  those  cases  there  was 
Involved  the  breach  of  the  express  covenant 
of  a  bond  for  title. 

We  have  thus  defined  the  character  of  the 
timber  conveyance  executed  by  Finch  to  Mc- 
Lendon  Bros.,  as  prefatory  to  the  statement 
that,  since  It  contained  no  covenant  of  war- 
ranty and  since  none  will  be  Implied,  Finch 
committed  no  contractual  breach  by  his  sub- 
sequent deed  to  the  railway  company.  Finch 
having  committed  no  contractual  breach  In 
executing  the  second  conveyance,  it  follows 
that  the  court  did  not  err  In  disregarding 
such  of  the  defendant's  pleas  as  were  neces- 


sarily fonnded  upon  this  theory.  This  la 
especially  applicable  to  the  plea  of  recoup- 
ment Further,  as  to  the  plea  of  failure  of 
consideration,  let  us  Inquire  as  to  what  was 
the  consideration  of  the  notes.  It  was  tiie 
execHtion  of  the  timber  conveyance  by  Finch 
and  the  passage  of  the  tiUe  to  the  timber 
from  blm  to  his  grantees.  Has  this  consid- 
eration failed  In  any  respect?  It  is  not  In- 
sisted that  the  conveyance  was  not  executed, 
or  that  the  title  did  not  pass.  The  title  did 
pass,  and  it  is  not  shown  to  have  failed  In 
the  slightest  degree;  for,  when  it  came  into 
conflict  with  the  railroad  company's  subse- 
quent deed.  It  prevailed  and  damages  were 
recovered  for  an  Invasion  of  It  Tuere  was, 
therefore,  no  failure  of  consideration. 

2.  As  to  the  plea  in  wliich  the  defendants 
sought  to  set  off  a  portion  of  the  money  re- 
ceived by  Finch  from  the  railway  company 
on  the  theory  of  money  had  and  receiveu  by 
him  for  their  benefit,  we  will  proceed  to  dis- 
cuss this  point  for  the  moment  without  ref- 
erence to  the  fact  that  the  defendants,  In- 
stead of  ratifying  the  deed  Finch  made  to 
the  railroad  company,  repudiated  It  and  as- 
serted their  superior  title,  and  took  payment 
from  the  company  In  settiement  for  the  val- 
ue of  the  timber  taken.  In  NUes  v.  Groover. 
78  Ga.  461,  3  S.  E.  899,  the  Supreme  Court 
held:  "Where  an  owner  of  land  sold  a  por- 
tion thereof  and  subsequently  sold  a  right 
of  way  to  a  railroad  company  passing 
through  both  his  own  land  and  that  which 
he  had  previously  sold.  In  an  action  for  mon- 
ey had  and  received,  brought  by  a  person 
holding  by  conveyances  under  the  original 
vendee  against  such  vendor,  she  would  be 
entltied  to  recover,  not  merely  the  value  of 
the  land  so  illegally  sold  by  the  vendor  as 
a  right  of  way,  but  the  amount  received  by 
him  for  that  portion  of  the  land  belonging 
to  her  which  he  thus  sold;  and  If,  In  the 
sale  to  tue  railroad  company,  all  parts  of 
the  land  conveyed  by  him  were  treated  as 
equally  valuable,,  and  the  purchase  money 
was  paid  as  a  gross  sum,  then  the  plaintiff 
would  be  entitled  to  recover  a  proportion  of 
the  purchase  money  corresponding  to  tlie 
proportion  In  which  she  held  the  land  sold 
as  to  quantity."  In  that  case  the  deed  from 
Niles  under  which  Mrs.  Groover  claimed  was 
not  recorded,  and  the  subsequent  deed  made 
to  the  railway  company  was  superior  to 
hers,  so  that  no  redress  was  left  to  her  other 
than  to  demand  that  Niles  pay  her  the  mon- 
ey which  he  bad  received  from  the  sale  of 
her  land.  We  think,  as  to  the  case  at  bar, 
that  if  Finch  had  received  from  the  railway 
company  any  money  on  account  of  a  sale  of 
the  timber  belonging  to  the  defendants,  they 
might  have  ratified  the  sale  and  have  held 
him  responsible  for  so  much  money  as  he 
received  on  that  account  But  under  the  tes- 
timony no  sum  was  received  by  t'lnch  on  ac- 
count of  the  timber ;  and  this  testimony  was 
competent,  for  it  did  not  contradict  the  deed, 
but  merely  explained  the  recital  aa  to  the 
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consideration.  See  Civ.  Code  1885,  (  3580. 
And  compare  Delvin  on  Deeds  <2d  Ed.)  f 
896.  Since  the  plaintiff  received  no  money 
from  the  sale'  of  property  belonging  to  tb^ 
defendant,  tbe  plea  of  set-off  on  this  ground 
necessarily  felL 

We  do  not  mean  to  say  tbat  a  vendor  may 
not  become  responsible  to  his  vendee  by  tbe 
execution  of  a  second  deed  covering  the  same 
property,  even  though  the  first  conveyance 
be  by  Quitclaim  only.  One  "who  fraudulent- 
ly makes  a  second  deed  of  conveyance  to  any 
land  or  real  estate"  is  not  only  guilty  of  a 
crime  (Pen.  Code  1895,  i  669),  bnt  commits 
an  actionable  vrrong  against  the  person  injur- 
ed. In  this  case,  if  Finch,  having  conveyed 
the  timber  to  the  defendants,  although  by  on- 
ly a  qaitoiaim  deed,  had  deeded  the  land,  not 
omitting  tbe  timber,  to  the  railroad  company, 
and  it  bad  taken  as  a  purchaser  without  no- 
tice, tbe  defendants  would  have  had  a  cause 
of  action  against  bim;  but  it  would  have 
sounded  in  tort,  and  not  ez  contractu.  The 
plaintiff's  action  upon  the  notes  I>elng  pure- 
ly ez  contractu,  the  defendants  could  not 
set  off  against  it  a  cause  of  action  arising 
In  their  favor  from  the  plaintiff's  having 
made,  even  though  fraudulently  and  tortious- 
ly  and  to  their  damage,  a  second  deed ;  for 
a  cause  of  action  arising  ez  delicto  cannot 
be  set  off  against  an  action  ez  contractu. 
Civ.  Code  1895,  (  4944;  McKIeroy  v.  Sew- 
ell,  73  Ga.  669. 

3.  So  far  we  bave  discussed  the  questions 
as  if  tbe  defendants  in  tbe  court  below  had 
never  received  satisfaction  for  these  very 
damages  by  which  they  sought  to  defeat  or 
diminish  tbe  plaintiff's  cause  of  action. 
However,  it  appears  from  tbe  record  that 
McLendon  Bros.  &  Smltli,  a  firm  composed  of 
tbe  defendants  and  another,  bad  sued  tbe 
railroad  company  for  a  recovery  of  these 
very  damages,  and  had  accepted  a  sum  of 
mon^  in  full  settlement  of  the  cause  of  ac- 
tion. That  there  can  be  bat  one  satisfaction 
for  the  same  cause  of  action  is  elementary, 
and  tbe  justness  of  tbe  rule  must  appeal  to 
every  one  not  possessed  of  "an  unnatural  in- 
sensibility to  the  essential  fitness  of  things." 
No  matter  what  right  of  election  the  plaintiff 
may  bave  as  to  choice  of  remedies,  or  as  to 
whom  be  shall  sue  or  Join  as  parties  defend- 
ant or  as  to  waiving  tort  and  suing  on  con- 
tract; still,  when  once  he  has  received  satis- 
faction for  tbe  cause  of  action,  his  right  to 
further  sne  in  any  form  forever  ends.  "A 
plaintiff  may  pursue  any  number  of  consist- 
ent concurrent  remedies  against  different  per- 
sons nntll  be  obtains  satisfaction  from  some 
of  them."  Civ.  Code  1895,  {  4945.  He  is  not 
permitted  to  pursue  Inconsistent  remedies. 
Eqnitable  Life  Assurance  Society  v.  May,  82 
6a.  646,  9  S.  E.  697.  A  careful  reading  of 
the  opinion  by  Chief  Justice  Bleckley  in  the 
case  just  cited,  and  an  application  of  the 
principles  there  outlined,  will  make  it  plain 
that  it  is  utterly  inconsistent  tliat  McLendon 
Bros,  should  aae  and  recover  from  tbe  rail- 


road company  on  tbe  theory  that  tbe  convey- 
ance which  they  held  to  the  tlmlter  was  per- 
fect as  title  and  superior  to  tbe  deed  of  tbe 
railroad  company,  and  tben  afterwards  seek 
to  recoup  or  set  off  against  Finch,  on  tbe 
tbeory  that  the  second  conveyance  Impaired 
or  invalidated  tbe  first  conveyance;  and 
likewise  it  Is  Inconsistent  that  tbey  should 
sue  and  recover  from  the  railroad  company 
on  tbe  tbeory  that  its  payment  to  Finch  for 
tbe  timber  afforded  no  protection  against 
their  prior  title,  and  afterwards  seek  to  ap- 
propriate to  their  benefit,  as  money  had  and 
received  to  their  use  any  portion  of  the  sum 
so  iMtid  to  Finch  by  tbe  company.  Nor  is  it 
any  reply  to  an  application  of  this  principle 
that  in  the  settlement  with  the  railroad  com- 
pany McLendon  Bros,  and  their  partner  ac- 
cepted less  than  the  amount  sned  for  and 
less  than  the  actual  damage  done  them. 
There  is  no  intimation  that  the  settlement 
was  unfair  or  fraudulent  They  voluntarily 
accepted  the  sum  in  full  satisfaction.  They 
pursued  their  action  until  tbe  defendant 
therein  tendered  in  settlement  a  sum  which 
their  judgment  dictated  they  should  accept. 
Such  a  settlement  is  as  complete  an  estoppel 
against  another  suit  upon  the  same  cause  of 
action  as  a  Judgment  recovered  and  paid  off 
would  bave  been.  Atlanta  Elevator  Com- 
pany V.  Fulton  Mills  106  Ga.  431,  32  S.  E. 
541. 

Nor  is  application  of  this  doctrine  to  be 
withheld  because  the  suit  and  satisfaction 
against  tbe  railroad  company  was  in  favor 
of  McLendon  Bros.  &  Smith,  while  McLen- 
don Bros,  alone  are  Involved  in  tbe  present 
transaction.  It  appears  from  tbe  record  that 
McLendon  Bros.,  as  well  as  their  partner. 
Smith,  participated  in  the  settlement  made 
with  the  railroad  company  and  shared  in  the 
proceeds.  This  estops  them.  Compare  Mc- 
Bae  V.  Stiliweil,  111  Ga.  65,  36  S.  E.  604,  55 
L.  B.  A.  513. 

Tbe  verdict  directed  by  the  court  was  tbe 
only  legal  result  of  tbe  case. 

Judgment  affirmed. 


SIMS  V.   SCHEUSSLER.     (No.  829.) 
(Court  of  Appeals  of  Georgia.    Sept.  19,  1907.) 

1.  Evidence — DocuiatNTA.ET— Copt. 

A  copy  of  an  instrument  required  by  law 
to  be  recorded,  taken  from  the  proper  registry 
and  duly  certified,  is  presumptive  evidence  of 
the  existence  of  an  original. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  20,  Evidence,  {  1318.] 

2.  Save— Secordabt  Evidenci. 

Tbe  proper  custodian  of  a  canceled  mort- 
gage is  the  mortgagor,  and  of  an  outstanding  un- 
canceled mortgage  is  the  mortgagee.  Where  It 
appears  tl>at«due  notice  has  t>een  served  on  the 
mortgagee  to  produce  the  original  mortgagej  and 
ttiat  the  mortgagor  resides  beyond  the  juris- 
diction of  the  court,  a  sufficient  foundation  was 
laid  to  admit  <w  secondary  evidence  a  properly 
certified  copy  of  the  mortgage. 

TEd.  Note.— For  cases  in  point,  jee  Cent,  Dig. 
VOL  20,  Evidence.  »  68%^  GoOglc 
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&  Biixs    AND    Notes  —  Evidencb— Instruc- 
tions. 

Tbe  issues  in  the  case  and  the  law  appli- 
cable _  thereto  were  fully,  fairly,  and  correctly 
submitted,  and  no  material  error  appears,  except 
in  the  exclusion  of  certain  testimony  set  out 
in  the  opinion. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  G.  W.  Sims  against  Christine  R. 
Scheussler.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Judgment  refusing 
new  trial  rerersed. 

Denny  &  Harris,  for  plaintiff  In  error.  O. 
N.  Featberston  and  Dean  &  Dean,  for  de- 
fendant In  error. 

HILL,  O.  J.  Sims  brought  suit  against 
Mrs.  Scheussler  on  a  note  made  by  her  and 
Indorsed  by  her  husband.  In  her  plea  she 
admitted  the  execution  of  the  note  and  that 
the  plaintiff  was  the  holder  thereof.  She  de- 
fended on  the  ground  that  the  note  was  with- 
out legal  consideration,  and  was  made  by  her 
In  assumption  of  the  debt  of  her  husbaild  to 
the  plaintiff,  or  as  security  for  such  debt, 
and  was  therefore  void  and  could  not  be  en- 
forced as  to  her.  The  Jury  found  in  favor 
of  the  defendant,  and  plaintiff's  motion  for  a 
new  trial  was  overruled. 

The  evidence  In  the  record  shows  that  Sims 
and  defendant's  husband  were  partners,  en- 
gaged in  the  hardware  business,  and  that 
prior  to  the  execution  of  tbe  note  sued  on 
Sims  sold  his  interest  In  the  business  to 
Scheussler  for  tbe  balance  of  the  purchase 
price  amounting  to  $2,460.96.  These  notes 
were  not  paid  at  maturity,  and  the  note  for 
$1,200  sued  on  was  the  outcome  of  efforts 
made  by  Sims  to  collect  them.  To  this  point 
the  evidence  presents  no  conflict  The  plain- 
tiff contended  that,  soon  after  the  sale  of 
his  interest  in  tbe  hardware  business  to 
Scheussler,  the  latter  gave  his  wife  a  mort- 
gage for  $6,000  on  the  whole  stock  of  hard- 
ware goods ;  that,  when  he  made  an  effort  to 
collect  his  purchase-money  notes,  he  was  met 
by  this  claim  of  tbe  wife;  that  he  there- 
upon employed  an  attorney  and  threatened 
to  attack  the  validity  of  this  mortgage  as 
against  his  notes;  that  In  tbe  negotiations 
which  followed  the  wife  finally  gave  him 
the  note  sued  on  for  the  notes  held  by  him, 
made  by  her  husband  for  the  purchase  of 
the  goods  covered  by  the  mortgage,  in  full 
settlement  of  his  claim  of  priority  of  pay- 
ment out  of  said  stock  of  goods;  that  these 
purchase-money  notes  were  thereupon  trans- 
ferred and  delivered  to  the  defendant,  and 
the  mortgage  canceled  by  a  transfer  to  the 
mortgagee  of  the  stock  of  goods,  and  that 
the  consideration  of  the  note  aiied  on  was 
the  notes  made  by  Scheussler  In  payment  of 
the  hardware  stock,  and  tbe  settlement  of 
any  claim,  legal  or  equitable,  based  upon 
said  notes;  that  therefore  tbe  note  sued  on 
and  made  by  tbe  wife  was  for  her  own  bene- 
fit, and  to  protect  her  Interest  In  the  prop- 


erty covered  by  her  mortgage.  If  this  was 
the  truth  of  the  transaction,  tbe  note  made 
by  the  wife  was  a  valid  contract,  and  en- 
forceable against  her  under  the  law  of  this 
state.  A  wife  can  buy  the  notes  of  her  hus- 
band, or  she  can  make  a  valid  obligation  In 
settlement  of  such  notes.  If  they  apparoitly 
constitute  a  prior  claim  against  property  de- 
rived from  her  husband  and  to  which  sbe 
has  title  or  interest  Daniel  v.  Royce,  96  Ga. 
566,  23  S.  E.  493;  Lowensteln  v.  Meyer,  114 
Ga.  709,  40  S.  E.  726;  Atlanta,  etc..  Land 
Co.  V.  Austin,  122  Ga.  374,  60  S.  E.  124. 

The  defendant  denied  the  foregoing  con- 
tention of  the  plaintiff.  Sbe  denied  that  she 
held  any  mortgage  on  the  hardware  stock,  or 
had  any  Interest  In  said  stock,  or  any  claim 
against  her  husband  In  connection  with  said 
stock  of  goods.  She  contended  that  tbe 
note  sued  on  was  made  by  her  solely  for  tbe 
purpose  of  paying  or  assuming  the  debt  of 
her  husband  to  the  plaintiff,  as  represented  by 
tbe  notes  held  by  him  against  her  husband, 
and  that  her  said  note  was  given  by  her 
as  security  for  tbe  payment  of  said  notes 
by  her  husband.  If  this  contention  was  the 
truth  of  the  transaction,  the  note  was  in- 
valid and  void  as  against  the  defendant 
Civ.  Code  1895,  f  2488.  Any  contract  of  the 
wife  to  which  a  creditor  of  the  husband  Is  a 
party,  the  purpose  of  which  Is  to  make  the 
wife  the  husband's  surety,  or  by  which  she 
assumes  the  payment  of  her  husband's  debt. 
Is  Invalid,  and  cannot  be  enforced  against  her. 
Berry  v.  Goodger,  80  Ga.  620,  6  S.  B.  19; 
Nelms  v.  Keller,  103  Ga.  746,  30  B.  E.  672; 
Carlson  v.  Bank,  96  Ga.  470,  23  S.  E.  388; 
Johnson  v.  Leffler  Co.,  122  Ga.  670.  50  S.  E. 
488;  White  v.  Stocker,  85  Ga.  200,  11  S.  E:. 
604 ;  Bank  of  CartersvUle  v.  Bayless,  96  Ga. 
684,  23  S.  E.  851;  Chastaln  v.  Peak,  111  Ga. 
889,  36  S.  E.  967. 

The  evidence  In  the  case  was  close  and  di- 
rectly conflicting  as  to  the  material  facts, 
and  It  was  doubtful  what  was  the  real  trans- 
action between  the  parties.  Every  fact  and 
circumstance  was,  therefore,  valuable  and 
weighty  which  tended  to  support  the  conten- 
tion of  either  side.  The  learned  trial  Judge 
in  his  charge  submitted  the  Issues  and  the 
law  fairly,  fully,  and  correctly.  In  our  opin- 
ion, however,  he  erred  In  excluding  certain 
testimony  offered  by  the  plaintiff.  A  copy 
of  a  mortgage  for  $6,000,  dated  December  29, 

1886,  in  favor  of  Mrs.  Christine  B.  Scheuss- 
ler, covering  a  stock  of  hardware,  as  security 
for  a  note  of  even  date  with  the  mortgage 
and  payable  to  Mrs.  Scheussler  January  10, 

1887,  recorded  In  the  clerk's  office  of  the  su- 
perior court  of  Fulton  county  January  24. 
1887,  and  duly  certified  by  tbe  clerk  of  said 
court,  was  offered  In  evidence  by  tbe  plain- 
tiff. This  certified  copy  also  showed  a  can- 
cellation of  said  mortgage  signed  by  Mrs. 
C.  R.  Scheussler  on  April  30,  1888,  In  con- 
sideration of  the  transfer  by  the  mortgagor 
to  the  mortgagee  of  a  stock  of  hardware  de- 
scribed In  the  mortgage.    This  satisfaction. 
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I       tbe  eertlfled  <<opy  stated,  waa  entered  of  rec- 
ord December  17,  1886.    Of  course,  this  last 
date  waa  a  palpable  clerical  error.    Before 
tbe  certified  copy  of  the  mortgage  and  note 
was  (rflered   In   evidence,  proof  was  made 
tbat  the  defendant  bad  been  duly  served  with 
notice  to  produce  tbe  original,  and  that  she 
bad  responded  that  she  was  unable  to  com- 
ply, and  denied  the  existence  of  the  original, 
or  that  It  had  ever  been  In  her  possession  or 
control.    The  court  excluded  this  testimony 
on  the  ground  that  there  was  no  proof  of 
tbe  existence  of  tbe  original.    We  think  this 
was  error.    Clearly  the  ground  upon  which 
tbe  ruling  was  based  was  erroneous.    If  the 
testimony  was  for  any  reason  inadmissible, 
the  reason  for  Its  exclusion  would  be  Imma- 
terial.   In  our  opinion,  under  the  facts  be- 
fore the  trial  court,  this  testimony  was  com- 
petent   If  the  mortgage  In  question  had  been 
paid  off  and  canceled,  the  proper  custodian 
was  tbe  mortgagor.    The  defendant  denied 
tbe  existence  of  the  original,  but  Insisted  that. 
If  a  genuine  original  had  ever  existed,  the 
entry  from  the  record  showed  that  It  had 
been  paid  before  the  giving  of  the  note  sued 
on,  and   the  testimony   was,  therefore,  not 
relevant  and  material.    If  the  mortgage  had 
been  paid  off,  its  proper  custodian  was  the 
mortgagor,  and  tbe  evidence  showed  that  he 
had  died  out  of  the  State,  beyond  tbe  Juris- 
diction of  the  court,  seven  years  before  the 
suit  was  brought    If  the  mortgage  had  not 
been  paid  off,  its  proper  custodian  was  the 
mortgagee,  the  defendant  who  had  been  duly 
served  with  notice  to  produce.    These  facts 
show  proper  diligence  as  foundation  for  the 
introduction  of  tbe  certified  copy.    The  exist- 
ence,  genuineness,  and  contents  of  a  deed 
showed  to  be  lost  or  destroyed,  or  beyond  the 
Jurisdiction  of  ttie  court,  may  be  proved  by  a 
certified  copy  of  it,  if  it  has  been  properly 
and   legally  probated  for   record.    Eady  v. 
Shivey,  40  Oa.  684;  Hayden  v.  Mitchell.  103 
Ga.  435,  30  S.  &  287;   Brown  y.  OatUs,  55 
Ga.  416;    Lunday  v.  Thomas,  '26  Oa.  537; 
Civ.  Code  1895,  |  5172.    The  proper  registra- 
tion of  the  mortgage  was  presumptive  evi- 
dence of  the  existence  of  an  original,  and  the 
evidence  that  all  the  search  for  tlie  original 
had  been  made  which  tbe  law  required  en- 
titled the  plaintiff  to  the  benefit  of  this  sec- 
ondary  evidence.    The  testimony  was  rele- 
vant and  material.    It  tended  to  strengthen 
the  contention  of  the  plaintiff  that  the  de- 
fendant had  an  Interest  In  the  stock  of  hard- 
ware sold  by  him  to  her  husband  In  which  he 
also  claimed  an  Interest,  and  that  her  note 
was  made  for  her  benefit  to  protect  that  in- 
terest 

We  think  the  court  also  erred  in  ruling  out 
the  statement  of  J.  H.  Lumpkin,  a  witness 
for  tbe  plaintiff,  that  "Mrs.  Scbeussler  bad 
some  kind  of  a  claim  on  the  property,"  re- 
ferring to  the  stock  of  hardware.  This  wit- 
ness bad  testified  that  he  was  present  with 
tbe  plaintiff,  Mr.  Scbeussler,  Mrs.  Scbeuss- 
ler,  and   Mr.   Burton  Smith,   attorney   for 


plaintiff,  when  the  note  sued  on  was  signed 
by  Mrs.  Scbeussler.  He  was  representing 
Mr.  and  Mrs.  Scbeussler  as  attorney  In  the 
negotiations  leading  up  to  tbe  execution  of 
the  note,  and  gave  testimony  as  to  what  took 
place  at  the  negotiations,  stating  that  "Mrs. 
Scbeussler  had  some  kind  of  a  claim  on  the 
property.  Whether  this  was  called  a  mort- 
gage, or  bill  of  sale,  or  transfer.  In  tbe  nego- 
tiations wltb  Sims  and  bis  attorney  which 
resulted  in  the  giving  of  the  note  by  Mrs. 
Scbeussler,  I  am  not  quite  positive."  Objec- 
tion was  made  to  the  statement  tbat  "Mrs, 
Scbeussler  had  some  kind  of  a  claim  on  the 
property,"  and  the  court  excluded  it  This 
was  not  an  effort  to  prove  tbe  contents  of  a 
written  Instrument  but  was  the  statement  of 
a  substantive  fact  Especially  was  this  tes- 
timony admissible  in  view  of  the  evidence  of 
Mrs.  Scbeussler  tbat  she  had  no  claim  of  any 
sort  on  the  stock  of  hardware,  or  against  her 
husband.  That  she  had  some  kind  of  claim 
on  tbe  property  at  the  time  she  executed  the 
note  sued  on  was  material,  as  tending  to 
show  a  valid  consideration  for  the  note. 

The  other  assignments  of  error  are  without 
substantial  merit;  but  we  think  the  plaintiff, 
in  view  of  the  great  conflict  In  the  evidence, 
was  entitled  to  every  fact  and  circumstance 
relevant  to  the  issue  of  tbe  yalldlty  of  the 
note  sued  on  and  tending  to  establish  tbe 
truth  of  his  contention. 

The  Judgment  refusing  a  new  trial  is  re- 
versed. 


KELLAM  V.  STATE.    (No.  540.) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1907.) 

Lakdlobd  akd  Tenant— Sale  or  Crops  — 

Cbiminal  Liability. 

The  facts  in  thU  case  do  not  show  a  viola- 
tion of  section  672  of  the  Penal  Code  of  189,3. 
and  the  verdict  is  set  aside  and  a  new  trial 
ordered. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Wrlghtsville ; 
Wm.  Faircloth,  Judge. 

Tilman  Kellam  was  convicted  of  a  viola- 
tion of  Pen.  Code  1895,  i  672,  and  brings  error. 
Reversed. 

E.  L.  Stepheis,  for  plaintiff  In  error.  J.  L. 
Kent,  Sol.,  for  the  State. 

HILL,  C.  J.  Plaintiff  in  error  was  a  ten- 
ant, and  was  convicted  of  a  violation  of  sec- 
tion 672  of  the  Penal  Code  of  1895.  The  evi- 
dence showed  that  the  tenant  delivered  to  the 
landlord  two  bales  of  cotton,  which  paid  his 
rent,  being  all  the  cotton  made  by  him  during 
the  year;  that  he  also  owed  the  landlord 
$59  for  three  tons  of  guano,  advanced  to  him 
during  the  year  In  which  the  crop  was  made 
to  aid  in  making  it  The  tenant  was  also  in- 
debted to  tbe  landlord  $114  paid  for  him  by 
the  landlord  before  be  moved  to  his  place. 
The  tenant  In  addition  to  the  two  bales  of 
cotton  delivered  in  payment  of^^ent,  tendered 
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to  the  landlord  all  the  "stur*  that  he  had 
made  daring  the  year  on  the  place,  and  the 
landlord  refused  to  accept  it,  because  "It  was 
nothing  but  a  little  trash  of  com  and  fiDd- 
der,  and  wag  worthless."  The  tenant  also 
turned  over  to  the  landlord  his  mule,  bug- 
gy, and  harness,  and  the  landlord  allowed 
him  $110  for  the  property  on  what  he  owed 
him.  The  tenant  sold  the  seed  out  of  one  of 
the  bales  of  cotton  for  $5.16.  He  stated  that 
be  was  compelled  to  do  this  to  get  some- 
thing to  eat,  as  the  landlord  did  not  furnish 
him  any  rations.  For  the  sale  of  these  seed, 
and  using  the  money  therefrom,  the  landlord 
prosecuted  the  tenant  for  a  violation  of  sec- 
tion 672,  Pen.  Code  1895. 

We  think  the  facts  in  this  case  do  not  show 
that  essential  element  of  this  offense,  a  fraud- 
ulent intent.  The  tenant  seems  to  have  acted 
In  the  utmost  good  faith.  He  paid  his  rent 
in  full,  and  offered  to  turn  over  to  the  land- 
lord his  entire  crop,  which  was  refused,  and 
did  turn  over  to  the  landlord  his  mule,  bug- 
gy, and  harness.  The  tenant  owed  $59  for 
advances  made  to  make  the  crop.  His  male, 
buggy,  and  harness,  according  to  the  land- 
lord, was  worth  $110.  This  was  more  than 
sufficient  to  pay  the  advances,  and  we  think 
should  have  been  first  applied  in  payment  of 
the  debt  for  the  advances.  But  it  does  not  ap- 
pear that  the  value  of  the  property  delivered 
to  the  landlord  by  the  tenant  and  the  value  of 
the  crop  which  he  tendered  to  the  landlord 
would  not  have  been  sufficient  to  have  fully 
paid  the  debt  due  for  advances  and  the  old 
debt  contracted  before  the  relation  of  land- 
lord and  tenant  existed.  The  facts  in  this 
case  show  that  the  tenant  was  acting  honestly, 
and  had  done  everything  possible  to  pay  hla 
landlord,  and  had  In  fact  paid  him  In  full  for 
all  advances  made  to  aid  in  making  the  crop. 
It  would  be  unjust  to  let  this  verdict  stand, 
and  the  Judgment  refusing  a  new  trial  is 
reversed. 

Judgment  reversed. 


A.  G.   RHODES  ft  SON  FURNITURE  CO. 

V.  FREEMAN.    (No.  411.) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1907.) 

1.  Action— Waiveb  op  Tobt— Surr  on  (3on- 

TBACT. 

Where  personal  property  of  A.  Is  delivered 
into  the  possession  of  B.  under  a  promise  to  be 
returned  on  a  certain  named  contingency,  and 

B.  refused  to  return  the  property  to  A.  on  the 
happening  of  sold  contingency,  A.  has  an  election 
of  remedies.  He  can  sue  In  trover,  or  he  can 
waive  the  tort  and  bring  an  action  ex  contractu 
on  account  for  the  value  of  the  property. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Diir. 
vol.  1.  Action.  S!  198,  199.] 

2.  Rale  —  Rescission  —  Becovebt   of   Pbicb 
Paid. 

There  was  no  error  In  overruling  the  cer- 
tiorari. 
(Syllabus  by  the  Court.) 

Error    from    Superior    Conrt,    Richmond 
County;  H.  O.  Hammond,  Judge. 


Action  by  Diana  Freeman  against  the  A. 
6.  Rhodes  &  Son  Furniture  CSompany.  Judg- 
ment for  plaintiff  was  affirmed  on  certiorari, 
and  defendant  brings  error.    Affirmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  G.  A. 
Plcquet,  and  Walter  Pearce,  for  plaintiff  in 
error.  Austin  Branch,  for  defendant  in  er^ 
ror. 

HILL,  C.  J.  Defendant  in  error  brought 
suit  in  a  Justice  court  against  plaintiff  In  er- 
ror on  open  account  for  the  sum  of  $35  and 
obtained  a  Judgment.  On  certiorari  this 
Judgment  was  affirmed.  The  oncontioverted 
facts  make  the  following  case:  The  Rhodes 
&  Son  Furniture  Company  sold  to  Diana 
Freeman  a  set  of  fomiture  for  $1^.  As 
part  of  the  purchase  price  she  was  to  be 
allowed  $35  for  an  old.  set  of  furniture  which 
she  delivered  to  the  vendor.  The  potchase 
was  made  by  Diana  Freeman  on  condition 
that  it  should  be  approved  by  her  husband. 
He  did  not  approve,  and  Diana  demanded 
the  return  of  her  old  furniture  by  the  Rhodes 
Company  according  to  the  understanding; 
but  the  company  refused  to  return  it,  and 
subsequently  sued  out  an  attachment  for  the 
$130,  balance  of  the  purchase  money  of  the 
new  furniture,  and  seized  the  same,  aud 
Diana  Freeman  brought  suit  on  account  for 
her  old  set  of  furniture.  It  is  contended 
by  plaintiff  in  error  that  the  Judgment  over- 
ruling the  certiorari  was  error  for  two  rea- 
sons: (1)  Because  the  evidence  established 
a  conversion  of  the  furniture  by  the  Rhodes 
Company,  and  the  remedy  was  either  in  tro- 
ver for  the  conversion,  or  for  damages  on  ac- 
count of  the  breach  of  duty  by  the  company 
in  failing  to  comply  with  its  agreement,  and 
that,  such  suits  sounding  in  tort,  the  Justice 
court  was  without  Jurisdiction.  (2)  Because 
the  plaintiff  In  error,  as  defendant  In  the 
Justice  court,  pleaded  that  in  the  particular 
matter  ont  of  which  the  claim  of  $35  arose 
it  had  sworn  out  a  purchase-money  attach- 
ment, and  that  said  cause  was  still  pending, 
the  evidence  supported  this  plea,  and  that, 
pending  the  controversy  in  the  attachment 
case,  plaintiff  could  not  maintain  her  suit 
for  the  old  set  of  furniture;  It  being  a  part 
of  the  purchase  money. 

1.  The  rule  is  well  settled  that  the  plaintiff 
may  waive  the  tort  and  sue  for  money  had 
and  received  to  his  use,  where  the  property 
has  been  turned  into  money.  James  v. 
Smith  &  Bros.,  62  Ga.  347;  Buchanan  v.  Mc- 
Clain,  110  Ga.  480,  35  S.  E.  665;  Clark  on 
Contracts,  p.  776.  It  Is  only  where  personal 
property  has  been  wrongfully  taken  and  con- 
verted in  some  other  manner  than  by  a  sale, 
and  where  no  money  hag  been  received  for  It, 
that  the  remedy  against  the  wrongdoer  is  re- 
stricted to  an  action  ex  delicto.  But  where 
personal  proiierty  has  been  delivered  to  one 
nnder  a  contract,  express  or  Implied,  to  be 
returned  on  certain  conditions,  and  such  per- 
sonal property  is  not  returned  as  agreed,  suit 
can  be  brought  either  In  tm:t,  xif^tbe  tort  cai» 
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be  waived  and  salt  brought  in  aHnunpslt  for 
the  value  of  tbe  property.  Spencer  v.  Hew- 
ett.  20  Oa.  426;  Buchanan  v.  McClaln,  su- 
pra; Pomeroy,  Code  Remedies,  }  669.  The 
undisputed  evidence  In  this  case  is  that  the 
contract  of  purchase  was  to  be  rescinded,  and 
tbe  old  set  of  furniture  returned  to  the  de- 
fendant in  error,  if  the  trade  was  not  ap- 
proved by  her  husband,  and  that  tbe  value  of 
the  said  old  set  of  furniture  was  $35.  Tbe 
contingency  which  was  to  prevent  a  complete 
consummation  of  the  sale  did  happen,  bat 
tbe  furniture  company  refused  to  rescind, 
and  kept  the  old  furniture,  and  sued  for  the 
purchase  price  of  the  new.  It  seems  clear 
that  the  plaintiff  In  the  court  below  had  a 
'selection  of  remedies — suit  in  trover,  or  In 
assumpsit  for  the  value  of  the  property. 

2.  The  i>endency  of  the  attachment  suit 
for  tbe  purchase  money  presented  no  legal 
reason  why  the  plaintiff  could  not  sue  for 
tbe  value  of  tbe  furniture.  The  evidence 
does  not  show  that  she  was  mailing  any  re- 
sistance to  the  attachment  suit  On  the  con- 
trary, it  seems  that  she  treated  tbe  contract 
of  sale  as  rescinded,  and,  falling  to  get  her 
property  returned  to  her,  was  suing  for  its 
agreed  value.  Under  the  facts,  and  without 
reference  to  any  mere  technical  question  of 
procedure,  we  think  the  justice  of  the  case 
Is  with  the  defendant  In  error.  The  fnml- 
tnre  company  has  retaken  its  property,  and 
should  either  return  or  be  made  to  pay  for 
tbat  of  the  defendant  In  error. 

Judgment  affirmed. 


CURRY  ▼.  CURRT. 

(Supreme  Court  of  Georgia.    Aug.  14,  1907.) 
Error,  Writ  or— Disuibsai.. 

It  appeariag  from  the  official  entry  made 
upon  the  Dili  of  exceptions  in  this  case  that  it 
was  not  filed  in  the  office  of  the  clerk  of  the 
trial  court  within  fifteen  days  from  the  date 
of  the  judge's  certificate,  the  writ  of  error  must 
be  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  (  2320.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ciourt,  Clinch  County; 
1.  A.  Parker,  Judge. 

Action  between  O.  W.  Curry  and  Jennie 
Curry,  administratrix.  From  tbe  Judgment, 
C.  W.  Curry  brings  error.    Dismissed. 

J.  W.  Quincey,  8.  C.  Townsend  and  W.  T. 
DIckerson,  for  plaintiff  in  error.  R.  O.  Dick- 
erson  and  h.  A.  Wilson,  for  defendant  In 
error. 

OOBB,  P.  J.  The  bill  of  exceptions  was 
certified  by  the  judge  on  December  3,  1906. 
Service  was  acknowledged  by  counsel  on  De- 
cember 26,  1906.  It  appears  from  the  ofilclal 
entry  of  the  clerk  of  the  trial  court  that  the  bill 
of  exceptions  was  filed  in  his  office  on  Decem- 
ber 26,  190&  A  motion  is  made  to  dismiss 
tbe  writ  of  error  upon  tbe  ground  that  It 
ma  not  filed  In  tbe  office  of  the  clerk  of  tbe 


trial  court  within  IS  days  from  the  date  of 
tbe  judge's  certificate.  This  motion  must  be 
sustained.  Swafford  v.  Swafford,  125  Oa. 
386,  53  S.  E.  959,  and  cases  cited. 

Writ  of  error  dismissed.    All  the  Justices 
concur. 


NELSON  et  al.  v.  SPENCE  et  al. 
(Supreme  Court  of  Georgia.    Aug.  10,    1907.) 

1.  Bankbuftct— EprECT  on  Fobxciosxtbk. 

Where  the  main  purpose  of  the  suit  is  to 
foreclose  a  mortgage,  and  there  is  also  an  in- 
cidental prayer  for  relief  appropriate  to  in- 
solvency proceedings,  a  receivers  poeeession 
thereunder,  as  to  the  property  incladed  in  tiie 
mortgage,  will  not  be  aSected  by  a  sulwequent 
adjudication  in  lianlcruptcy.  Merry  v.  Jones, 
110  Ga.  643,  46  S.  E.  801. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  §{  7-9.] 

2.  Refobuation  of  Instruicxnts  —  OHiseioif 

BT  MiSTAKC. 

Even  if  tbe  instrument  sought  to  be  fore- 
closed in  equity  is,  on  its  face,  not  a  mortgage, 
but  a  bill  of  sale  to  secure  a  debt  it  is  within 
the  power  of  a  court  of  equity,  upon  proper 
allegations  of  omission  from  the  instrument, 
made  through  the  mutual  mistalce  of  Iwth  par- 
ties thereto,  and  upon  sufficient  evidence  sub- 
mitted on  the  trial  to  sustain  the  allegations 
of  such  an  omission  through  mutual  mistake, 
to  reform  tbe  instrument  so  as  to  make  the 
omitted  stipulation  a  part  of  the  instrument  in 
question. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reformation  of  Instruments,  i  74.] 

3.  Sahx. 

The  amendment  offered  by  the  defendant 
In  error  to  his  original  petition  for  the  fore- 
closure of  the  alleged  mortgage,  while  inartiSciai 
in  form  and  somewhat  indefinite  in  its  alleijpa- 
tioDs,  and  upon  this  ground  subject  to  special 
demurrer,  was,  in  the  at)sence  of  such  demurrer, 
sufficient  to  authorize  the  admission  of  evi- 
dence tending  to  show  that  both  parties  to  the 
instrument  intended  that  it  should  contain  words 
making  it  a  mortgage  covering  tbe  stock  of  goods 
as  "a  stock  in  bulk  changing  in  specifics,  and 
including    the    soda-fount   in    tlie   store." 

(a)  The  instrument  reformed  talces  effect 
from  the  time  when  it  was  originally  executed, 
except  as  to  txina  fide  purchasers  without  notice 
and  those  standing  in  like  relations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reformation  of  Instruments,  f  112.] 

4.  Same. 

After  the  amendment  seeking  to  liave  the 
instrument  reformed,  it  was  competent  to  show 
by  parol  evidence  what  the  intention  of  the 
parties  thereto  was,  as  upon  the  ascertainment 
of  their  mutual  intention  depends  the  determin- 
ation of  the  rights  of  tbe  plaintiff  in  the  equi- 
table petition  to  the  reformation  of  the  paper 
as  prayed.  Such  parol  testimony  was  not  ad- 
missible to  vary  or  explain  the  terms  of  the 
instrument  as  it  was  originally  executed,  but 
was  admissible  for  the  consideration  of  the  jury 
in  passing  upon  the  question  as  to  whether  cer- 
tain other  terms  should  l>e  added  to  it  because 
they  were  originally  intended  as  a  part  of  tlie 
paper,  but  had  been  omitted  from  it  by  mutual 
mistake  of  the  parties. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  |  156.] 

6.    COBPOBATIONS— MOBTQAOB— PREStTMPTIONS. 

Where  the  name  of  a  corporation  as  mort- 
gagor, together  with  its  common  seal,  is  affixed 
to  a  mortgage  by  one  signing  his  name  as  treas- 
urer of  such  corporation,  the  presumption  is 
that  such  officer  liad  authority  to  execute  the 
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instrument  in  behalf  of  the  corporation.  Carr 
▼.  Georgia  Loan  &  Trust  Co.,  108  Ga.  757,  33 
S.  B.  190. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  $  1728.] 

0,  Appeal — Habmless  Ebrob. 

The  presumption  in  favor  of  the  authority 
of  the  officers  executing  the  paper  referred  to 
was  rebuttable ;  but,  there  being  no  evidence 
impeaching  the  presumptive  authority  in  this 
case,  the  admission  of  the  other  evidence  tending 
to  establish  the  authority,  if  error,  was  harm- 


7.  CoNTHACTS— Question  fob  Jubt. 

It  was  error  for  the  court  to  submit  to  the 
jnry  the  decision  of  the  question  "as  to  whether 
this  instrument  sued  on  is  a  deed  or  bill  of 
■ale,  or  whether  or  not  it  is  a  mortgage."  The 
construction  of  the  paper,  inasmuch  as  it  was 
unambiguous,  was  a  question  for  the  court. 
Besides,  while  the  paper  itself  is  free  from  am- 
biguity, this  part  of  the  charge  is  not,  as  it 
might  be  understood  by  the  jury  as  referring  to 
the  paper  as  it  stood  before  or  after  being  re- 
formed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  I  167.] 

8.  Tbiai/— Instructions. 

The  court  having  properly  instructed  the 
jnry  that  the  power  of  a  coart  of  equity  to  grant 
relief  in  cases  of  the  kind  under  consideration  is 
exercised  with  caution,  and  that  to  justify  its 
exercise  the  evidence  must  he  clear,  unequivocal, 
tmd  decisive  as  to  the  mistake,  the  fact  that  the 
court  in  a  subsequent  part  of  the  charge  in- 
structed the  jury  that  it  was  incumbent  on  the 
Slaintiff  to  prove  by  a  preponderance  of  evl- 
ence  that  such  a  mistake  had  been  made  before 
the  jury  would  be  authorized  to  overcome  the 
prima  facie  presumption  which  arises  upon  this 
instrument  upon  the  face  of  it  was  not  error  re- 
quiring the  grant  of  a  new  trial. 

9.  Fbaudulknt   Conveyances  —  Knowledge 
OP  Gbantee. 

The  court  chained  the  jnry  as  follows:  "I 
charge  that  even  if  the  intent  to  delay  and 
defraud  creditor.s  existed  on  the  part  of  the  cor- 
poration. Perry's  Pharmacy,  bnt  that  at  the 
time  X  M.  Spence  was  not  aware,  didn't  know, 
of  that  intent,  and  that  the  circumstances  were 
not  such  as  to  put  a  reasonable  man  upon  notice 
that  it  was  time  for  him  to  investigate  that  it 
was  a  suspicious  transaction,  then  I  charge 
you  on  that  issue  you  should  find  in  favor  of 
the  plaintiff,  J.  M.  Soence."  The  plaintiff  in 
the  foreclosure  proceedinss  having  been  shown  to 
be  president  of  the  corporation,  a  part  of  whose 
duties  it  was  to  familiarize  himself  with  the 
t>ooks  and  accounts  of  the  corporation,  as  to 
transactions  between  the  corporation  and  such 
officer,  whatever  intent  to  delay  or  to  defraud 
creditors  might  have  existed  on  the  part  of  the 
corporation  would  be  presumed  in  law  to  be 
Icnown  by  the  president  thereof,  and  the  ruling 
requiring  "circumstances  sufficient  to  put  a  rea- 
sonable man  on  notice,"  especially  as  the  jury 
were  not  cautioned  to  take  into  consideration 
the  superior  opportunities  of  an  officer  for  ob- 
taining information  as  to  the  intent  with  which 
the  act  or  deed  was  done,  was  harmful  error. 

10.  Tbiai/— Instructions. 

It  appearing  that  the  plaintiff  in  the  fore- 
closure proceedings  was  president  of  the  cor- 
poration, and  there  being  no  controversy  under 
the  pleadings  and  evidence  as  to  this  fact,  the 
court  should  not  have  so  charged  the  jury  as  to 
leave  upon  their  minds  the  impression  that  it 
was  an  open  question  for  their  decision  wheth- 
er or  not  he  was  actnally  an  officer  of  the  cor- 
poration. 

11.  Fbaudulent    Convetancgs  —  Intent   of 
Parties— Instbuction. 

The  intention  and  purpose  of  the  parties  to 
the  instrument  under  consideration  in  the  mak- 
ing of  the  same  being  a  material  question  for 


datermination,  it  was  error  for  the  court  to  re- 
fuse an  appropriate  request  to  charge  embrac- 
ing the  following:  "You  may  take  into  con- 
BideratioD  the  kinship,  friendship,  or  intimacy 
of  the  parties  concerned,  see  what  their  interests 
were,  xou  may  look  to  the  whole  dealings  with 
the  corporate  affairs  of  Perry's  Pharmacy,  and 
from  all  the  circumstances  that  liave  been 
brought  out  in  evidence  you  are  to  judge  of 
this  question." 
12.  ApfbaIt-Review. 

Other  questions  made  in  the  record  are  not 
dealt  with,  as  it  is  not  probable  that  they  will 
arise  on  the  next  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mltcbell  Coun- 
ty;  I.  J.  Hofmayer,  .Judge  pro  hac. 

Action  by  J.  M.  Spence  against  Perry's 
Pharmacy.  R.  B.  MIddleton,  receiver,  filed 
an  intervention.  L.  W.  Nelson,  trustee  in 
bankruptcy,  and  the  pharmacy,  joined  in  the 
intervention.  Verdict  for  plaintiff,  and,  from 
an  order  denying  a  new  trial,  the  interven- 
ers bring  error.    Rev-ersed. 

J.  M.  Spence  filed  an  equitable  petition 
against  Perry's  Pbarmacy,  alleging  tbat  he 
is  the  holder  of  a  mortgage  on  the  entire 
sto<^  of  merchandise  carried  by  said  de- 
fendant ;  tbat  said  mortgage,  for  the  sum  of 
$4,200  principal,  is  due  and  unpaid;  tbat 
said  stock  is  not  of  sufflclent  value  to  cover 
the  amount  of  the  mortgage,  and  tbat  it 
could  be  sold  for  a  larger  sum  at  private 
sale  than  at  public  sale.  Wherefore  be 
prayed  tbat  the  mortgage  be  foreclosed,  and 
that  "a  receiver  be  appointed  to  take  charge 
of  all  of  the  assets  of  said  defendant,  In- 
cludiug  all  of  the  property  described  in  said 
mortgage,  all  notes  and  accounts,  choses  in 
action,  •  •  *  and  that  the  same  I>e  sold 
to  satisfy  said  mortgage."  A  copy  of  the 
instrument  sued  on  is  attached  to  the  peti- 
tion, the  material  portions  of  which  are  as  fol- 
lows :  "Six  months  after  date  we  promise  to 
pay  to  the  order  of  J.  M.  Spence  $4,200,  for 
value  received."  It  further  provides  for  in- 
terest from  maturity  at  the  rate  of  8  per  cent, 
and  10  per  cent,  attorney's  fees,  and  contains 
a  waiver  of  "all  bomestead  and  exemption 
rights  wblcb  I  or  my  family  may  be  en- 
titled to  under  tbe  constitution  or  laws, 
state  or  federal.  •  •  •  And.  in  order  to 
secure  tbe  payment  of  tbe  said  indebtedness, 
we  hereby  bargain,  sell  and  convey  to  the 
payees  of  this  note,  tbeir  heirs  and  assigns, 
tbe  following  property:  •  •  •  All  of  the 
stock  of  merchandise  carried  by  Perry's  Pbar- 
macy in  their  store  at  Camilla,  Oa.,  consisting 
of  [itemizing  said  stock],  and  all  other  ar- 
ticles carried  in  tbeir  stock  not  herein  men- 
tioned." And,  in  case  said  debt  was  not  paid 
at  maturity,  tbe  payee  was  authorized  to 
seize  and  take  possession  of  said  property  and 
sell  the  same,  after  advertising  tbe  sale  for 
10  days,  at  public  outcry  in  front  of  the 
courthouse  door,  and  apply  the  proceeds  ti 
the  payment  of  said  indebtedness.  Tbe  In- 
strument was  signed  as  follows:  "Perry's 
Pbarmacy  [V.  S.]  -T.  B.  Perry,  Sea  &  Treas. 
[L.S.]    T.B.T^^,J^^re8.[L.a]"    After 
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coDSiderlns  tbe  petition,  the  Judge  at  cbam- 
bers  passed  an  order  appointing  T.  B.  Perry 
permanent  receiver,  "to  take  charge  of  all 
tbe  mortgaged  property  described  In  said 
petition,  and  to  take  charge  of  the  store  of 
defendant,  and  to  carry  on  the  business  of 
the  same  in  tbe  ordinary  way,  keeping  a  full 
account  of  bis  doings  until  further  order  of 
tbe  court"  At  tbe  following  term  R.  B. 
Middleton,  receiver  of  the  Rodrigues  Cigar 
Company,  a  creditor  of  Perry's  Pharmacy, 
'filed  an  intervention,  attacking  for  fraud  a 
certain  sale  of  goods  by  Perry's  Pharmacy 
to  the  Robbins-Tbompson  Drug  Company,  and 
alleging  that  the  Instrument  In  favor  of  J.  M. 
Spence  was  made  for  tbe  purpose  of  delay- 
ing, hindering,  and  defrauding  tbe  other  cred- 
itors of  said  defendant,  "that  said  so-called 
mortgage  is  void  and  fraudulent,  for  tbe  rea- 
son that  it  was  made  to  prefer  an  officer  of 
said  corporation  after  said  corporation  was 
insolvent,"  and  that  said  instrument  was  a 
violation  of  tbe  provisions  of  tbe  act  of  tbe 
General  Assembly  relating  to  tbe  sale  of 
goods  in  bulk.  Acts  1903,  p.  82.  The  biter- 
vener  prayed  that  the  mortgage  in  favor  of 
J.  M.  Spence  be  declared  to  be  null  and  void, 
and  that  this  intervener's  claim,  and  all 
other  just  claims  of  such  creditors  as  may 
hereafter  intervene,  be  proved  and  allowed 
against  tbe  assets  of  Perry's  Pharmacy,  and 
that  T.  B.  Perry  be  removed  as  receiver. 
Subsequently  other  creditors  intervened,  al- 
leging the  insolvency  of  Perry's  Pharmacy, 
and  praying  that  a  receiver  be  appointed  un- 
der the  provisions  of  the  insolvent  trader's 
act.  At  tbe  bearing  tbe  motion  to  remove 
T.  B.  Perry  from  his  position  as  receiver 
was  denied,  and  be  was  ordered  to  take 
charge  of  that  part  of  tbe  goods  of  tbe  Rob- 
bins-Thompson  Drug  Company  which  bad 
I>een  purchased  from  Perry's  Pharmacy.  Aft- 
er the  filing  of  tbe  original  petition  by  J.  M. 
Spence,  Perry's  Pharmacy  was  adjudicated 
a  banitrupt  In  tbe  District  Court  of  the  Unit- 
ed States,  and  L.  W.  Nelson  was  appointed 
and  qualified  as  trustee  In  bankruptcy.  He 
Joined  in  the  intervention  of  Middleton  et  al., 
and  prayed  that  T.  B.  Perry,  receiver,  be  di- 
rected to  turn  over  to  him,  the  trustee  in 
bankruptcy,  all  the  assets  of  tbe  Perry's 
Pharmacy.  Tbe  interveners  also  filed  a  de- 
murrer to  tbe  foreclosure  proceeding  insti- 
tuted by  Spence,  on  the  ground  that  "said  al- 
leged mortgage  [in  favor  of  Spence]  Is  no 
mortgage,  but  shows  upon  its  face  that  it  is 
a  deed  to  secure  a  debt,"  and  because  it  con- 
veys title  only  to  those  goods  in  tbe  stock 
of  Perry's  Pharmacy  at  tbe  time  of  the  execu- 
tion of  tbe  instrument,  and  does  not  operate 
upon  after-acquired  goods.  Nelson,  trustee, 
filed  a  plea  In  abatement  to  tbe  original  fore- 
closure proceeding,  based  on  the  latter  ground 
of  tbe  demurrer.  Tbe  Intervention  was 
aniended  by  alleging,  in  substance,  that  the 
Instrument  sought  to  be  foreclosed  by  Spence 
was  void,  because  not  properly  executed  by 
Perry's  Pharmacy,  tbat  said  instrument  was 


tAInted  with  usury,  and  tbat  Perry's  Pharma- 
cy  is  not  indebted  to  Spence  in  the  sum 
named  in  tbe  said  instrument  Spence 
amended  bis  petition  by  alleging  that  "it 
was  tbe  Intention  of  tbe  parties  to  said  mort- 
gage from  Perry's  Pharmacy  to  J.  M.  Spence 
tbat  it  should  cover  tbe  stock  of  goods  in 
said  mortgage  descril)ed,  including  the  soda 
fount  as  a  stock  of  goods  In  bulk  changing 
in  specifics,  and  by  mutual  mistake  these 
words  were  omitted  from  tbe  instrument" 
and  prbyed  that  the  mortgage  be  so  reformed 
as  to  conform  to  the  intention  of  the  parties. 
Tbe  interveners  objected  to  the  allowance  of 
this  amendment,  on  tbe  ground  tbat  it  set 
up  a  new  cause  of  action,  and  because  it 
sought  to  vary  tbe  terms  of  an  unambiguous 
written  instrument  The  objection  was  over- 
ruled, and  they  excepted  pendente  lite.  At 
the  hearing  of  tbe  application  of  Nelson, 
trustee,  the  court  passed  an  order  directing 
"tbat  the  notes,  accounts,  choses  in  action, 
books  and  papers  of  tbe  Perry's  Pharmacy, 
also  tbe  property  received  by  the  receiver 
from  the  Robblns-Thompson  Drug  Company, 
be  delivered  by  T.  B.  Perry,  receiver,  to  L. 
W.  Nelson,  trustee  in  bankruptcy,  and  that 
the  application  of  tbe  trustee  in  bankruptcy 
to  have  .the  assets  and  money  taken  posses- 
sion of  or  arising  under  tbe  original  mort- 
gage foreclosure  in  favor  of  J.  M.  Spence  be 
refused."  Tbe  interveners  excepted  pendente 
lite  to  this  order.  Upon  tbe  trial  the  jury 
returned  a  verdict  finding  that  "the  paper 
sued  on  by  tbe  pialntift  [Spence]  was  intend- 
ed by  parties  thereto  as  a  mortgage,"  and 
tbat  "it  was  the  intention  of  tbe  parties  to 
include  tbe  soda  fount"  and  also  in  favor  of 
tbe  plaintiff  upon  the  mortgage.  The  inter- 
veners made  a  motion  for  new  trial,  which 
was  overruled,  and  tbey  excepted,  assigning 
error  upon  this  Judgment  and  upon  their 
exceptions  pendente  lite. 

D.  F.  Crosland,  R.  J.  Bacon,  Jr.,  and  B. 
B.  Lane,  for  plaintiff  In  error.  E,  E.  Cox, 
A.  G.  Powell,  M.  B.  O'Neal,  S.  A.  Roddin- 
berry,  and  Theo.  Titus,  for  defendant  In 
error. 


BECK,  J.     Judgment  reversed' 
Justices  concur. 


AU  the 


SEIFERT  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  Georgia.    Aug.  4,  1907.) 

Tklxobaprb— Delay  in  Delivkkt— Petition. 
A  petition  in  a  suit  against  a  telegraph 
compaDy  alleged  that  a  telegram  to  a  physician 
had  been  delivered  to  the  defendant  for  trans- 
mission, which  showed  upon  its  face  that  he  was 
called  for  the  purpose  of  relieving  the  plaintiff 
from  suffering  that  she  was  then  enduring;  that 
the  telegraph  company  negligently  failed  to 
transmit  and  deliver  the  telegram  within  a  rea- 
sonable time;  that  on  account  of  such  failure 
the  suffering  of  plaintiff  continued  for  many 
hours,  which  could  and  woald  have  been  reliev- 
ed if  the  telegram  had  been  promptly  delivered 
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and  the  physician  Iiad  responded  thereto,  which, 
it  is  alleged,  be  would  have  done ;  and  that  after 
the  lapse  of  many  hours  the  physician  came  and 

Promptly  relieved  the  suffering  of  the  plaintiff, 
'he  only  damages  alleged  were  the  mental  and 
physical  suffering  which  the  plaintiff  endured 
during  the  time  tliat  the  physician  would  Irnve 
come,  if  the  telegram  had  been  promptly  deliv- 
ered, and  the  time  that  he  actually  arrived. 
Held,  that  the  petition  set  forth  no  cause  of  ac- 
tion for  the  damages  alleged,  and  was  properly 
dismissed  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  45,  Telegrapha  and  Telephones,  }  68.] 

(Syllabus  by  the  Court,) 

Error  from  Superior  Court,  Bibb  Connty; 
W.  H.  Feiton,  Jr.,  Judge. 

Action  by  Mrs.  B.  O.  Selfert  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Mrs.  Selfert  sued  the  telegraph  company, 
alleging:  That  her  husband  delivered  to  the 
defendant  a  message  In  the  following  words : 
"To  Dr.  R.  C.  Mosely,  Bollngbroke,  Ga.: 
Come  at  once.  Mrs.  Selfert  worse.  E.  C- 
Selfert"  The  defendant  received  the  mes- 
sage and  undertook  to  transmit  It  with  rea- 
sonable dispatch.  The  charges  demanded 
were  paid.  The  message  was  delivered  to 
the  defendant  at  12:60  p.  m.  on  July  18tb, 
and  was  not  delivered  to  the  addressee  until 
8:35  a.  m.  on  the  19th.  The  delay  was  due 
to  the  gross  negligence  of  the  defendant. 
The  message  could  have  been  transmitted 
In  16  minutes,  and  delivered  In  5  minutes 
after  Its  arrival.  The  office  of  the  addressee 
was  within  60  yards  of  the  office  of  the  de- 
fendant In  the  village  of  Bollngbroke,  and 
bis  residence  was  also  in  that  village.  When 
the  message  was  delivered  to  the  telegraph 
company,  the  agent  was  Informed  that  the 
plaintiff  was  ill  and  suITering  intensely,  and 
that  the  message  was  to  her  physician,  and 
that  it  was  of  the  utmost  importance  that  It 
should  be  transmitted  without  delay;  and 
the  agent  agreed  to  do  so.  On  July  18th 
the  plaintiff  became  suddenly  worse,  and 
began  to  suffer  the  most  intense  pain  from 
an  illness  which  bad  begun  on  July  6th. 
Dr.  Mosely  was  her  attending  physician. 
Those  with  her  were  unable  to  offer  the 
slightest  relief.  The  physician  would  have 
come  at  once,  had  he  received  the  telegram. 
The  home  of  the  plaintiff  was  only  five  miles 
from  Bollngbroke,  and  Dr.  Mosely  could  have 
reached  her  In  30  minutes  after  he  received 
the  message,  and  he  could  have  relieved  ber 
witbin  10  minutes  after  his  arrival,  and 
when  he  did  arrive,  on  the  19tb,  he  imme- 
diately relieved  her  of  her  most  acute  suf- 
fering. No  other  physician  was  accessible. 
The  husband  of  the  plaintiff  was  compelled 
to  hire  a  buggy  and  drive  through  the  coun- 
try to  Bollngbroke  and  secure  tbe  physician. 
The  failure  of  tbe  defendant  to  prompt- 
ly transmit  tbe  telegram  caused  the  plaintiff 
19  hours  of  the  most  intense  suffering,  which 
affected   ber   general   health,   retarded    ber 


recovery,  and  caused  ber  to  fall  Into  tn  ill- 
ness from  wblcb  she  suffered  and  still 
suffers.  Tbe  def«idant  was  informed  of  her 
suffering,  and  of  its  character,  and  of  tbe 
aeceaslty  for  relief,  and  tbe  Importance  of 
prompt  transmission  and  delivery  cf  the 
telegram;  and  the  telegram  was  sent  by 
her  husband  for  her  and  In  ber  behalf,  for 
the  reason  that  she  was  unable  to  attend  to 
the  matter.  The  defendant  filed  demurren, 
both  general  and  special,  which  weie  sus- 
tained, and  the  plaintiff  excited. 

N.  E.  A  W.  A.  Harris,  for  plalitlff  in 
error.  Jos.  H.  Hall  and  Warren  Boberts, 
for  d^endant  In  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  Where  an  agent  sends  a  tplegram 
for  an  undisclosed  principal,  the  principal 
may  bring  an  action  in  bis  own  name  for 
damages  resulting  from  error  in  transmis- 
sion which  brought  about  a  delay  in  deliver- 
ing the  telegram.  Propeller  Towboat  Co.  v. 
Western  Union  Tel.  Co.,  124  Ga.  4T8,  52  S. 
E.  766;  Harkness  v.  Western  Union  Tel.  O, 
73  Iowa,  190,  84  N.  W.  811,  6  Am.  St  Bep. 
672.  An  undisclosed  principal  may  bring 
a  suit  in  bis  own  name  for  the  breach  of  the 
contract  made  by  his  agent  with  a  telegraph 
company,  in  which  it  agreed  to  transmit  and 
deliver  a  telegram  with  reasonable  dispatch, 
or  for  a  breach  of  any  duty  arising  out  of 
tbe  contract,  and  recover  such  damages  as 
are  appropriate  to  the  form  of  action  In 
which  the  suit  Is  brought  It  Is  said  that 
the  suit  by  tbe  plaintiff  in  this  case  is  well 
brought,  for  tbe  reason  that  ber  husband 
merely  acted  as  ber  agent  In  sending  the 
telegram ;  that  she  was  the  undisclosed  pria- 
cipal  in  the  contract  made  between  him  and 
the  telegraph  company,  and  therefore  any 
right  of  action  which  orose  out  of  the  breaoh 
of  the  contract,  whether  It  sounded  in  con- 
tract or  In  tort  could  be  asserted  by  ber  In 
her  name.  The  averments  of  the  petition 
are  possibly  sufficient,  as  against  a  general 
demurrer,  to  show  that  there  was  an  agency, 
and  that  the  transaction  did  not  arise  merely 
from  the  fact  that  tbe  relation  of  husband 
and  wife  existed  between  the  parties.  For 
tbe  purposes  of  the  present  case  we  will 
treat  the  action  as  well  brought  In  tbe  name 
of  tbe  plaintiff. 

The  purpose  of  tbe  pleader  was  evidently 
to  bring  an  action  sounding  in  tort,  and  the 
petition  will  be  so  construed.  Tbe  only  dam- 
ages alleged  are  those  resulting  from  the 
physical  and  mental  suffering  endured  by  tbe 
plaintiff  during  the  hours  that  elapsed  be- 
tween the  time  that  the  doctor  would  hare 
arrived  If  the  telegram  bad  been  promptly 
delivered  and  tbe  time  at  which  be  did  ar- 
rive, being  about  19  hours.  Tbe  averments 
of  tbe  petition  made  a  clear  case  of  gross 
negligence  against  the  defendant.  Accord- 
ing to  the  averments  there  was  absolutely 
no  reason  why  there  should  have,  been  sach 
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an  TinreaBonable  delay  In  transmitting  and 
delivering  tbe  telegram.  In  an  action  sound- 
ing in  tort,  before  there  can  be  a  recovery 
for  any  damages,  it  mnst  appear  from  the 
allegations  tbat  there  has  been  a  breach  of 
some  duty  which  the  telegraph  company  owed 
to  the  plaintifT,  and  that  the  damages  claim- 
ed were  the  natural  and  legitimate  conse- 
quences of  such  breach  of  duty.  Tbe  com- 
pany owed  a  duty  to  the  plaintiff  to  trans- 
mit and  deliver  the  telegram  within  a  rea- 
sonable time.  There  was  undoubtedly  a 
breach  of  this  duty.  Was  the  damage  sus- 
tained by  the  plaintiff  the  natural  and  legit- 
imate consequences  of  this  breach  of  duty? 
Whether  there  can  be  a  recovery  of  damages 
resulting  from  mental  anguish  and  pain, 
when  there  has  Iieen  no  physical  tort  com- 
mitted, is  a  matter  about  which  the  courts 
of  this  country  are  not  In  accord.  In  Chap- 
man v.  Western  Union  Tel.  Co.,  88  Ga.  763, 
15  &  E.  901,  17  L.  R.  A.  430,  30  Am.  St  Rep. 
1S3.  It  was  held  that  the  addressee  of  a  tele- 
gram was  not  entitled  to  recover  of  the  tele- 
graph company  damages  on  account  of  tbe 
mental  pain  and  suffering  alleged  to  have  re- 
sulted from  the  failure  of  tbe  company  to  de- 
liver a  message  in  due  time.  In  the  opinion 
Mr.  Justice  Lumpkin  says:  "The  law  pro- 
tects tbe  person  and  purse.  The  person  in- 
cludes the  reputation.  Johnson  v.  Brad- 
street  Co.,  87  Ga.  79,  13  S.  E.  250.  The 
body,  reputation,  and  property  of  the  citizen 
are  not  to  be  Invaded  without  resiK>nsibllity 
in  damages  to  the  sufferer.  But,  outside 
these  protected  spheres,  the  law  does  not  yet 
attempt  to  guard  the  peace  of  mind,  tbe 
feelings,  or  tbe  happiness  of  every  one,  by 
giving  recovery  of  damages  for  mental  an- 
guish produced  by  mere  negligence.  There 
Is  no  right,  capable  of  enforcement  by  process 
of  law,  to  possess  or  maintain  without  dis- 
turbance any  particular  condition  of  feeling. 
Tbe  law  leaves  feeling  to  be  helped  and 
vindicated  by  tbe  tremendous  force  of  sym- 
pathy. The  temperaments  of  Individuals  are 
various  and  variable,  and  the  imagination 
exerts  a  powerful  and  incalculable  influence 
in  injuries  of  this  Icind.  There  are  moral  ob- 
ligations too  delicate  and  subtle  to  be  en- 
forced in  the  rude  way  of  giving  money  com- 
pensation for  their  violation.  Perhaps  the 
feelings  find  as  full  protection  as  It  is  i)0S- 
sible  to  give  in  moral  law  and  a  responsive 
public  opinion.  Tbe  civil  law  is  a  practical 
business  system,  dealing  with  what  is  tang- 
ible, and  does  not  undertalie  to  redress  psy- 
chological injuries." 

There  were  other  courts  which  took  a 
-contrary  view  of  this  question  at  the  time 
that  the  Chapman  Case  was  decided,  and 
since  that  decision  rulings  have  been  made 
til  other  jurisdictions  which  are  in  conflict 
with  the  rule  as  adopted  by  this  court.  On 
account  of  these  rulings,  and  statutes  passed 
In  the  different  states,  it  may  be  safely  as- 
serted tbat  In  more  than  a  majority  of  the 


states  where  the  qnestlon  has  been  dealt 
with,  either  by  the  courts  or  by  tbe  Legis- 
latures, provision  has  been  made  for  tbe 
recovery  of  damages  for  mental  pain  and 
suffering  in  a  number  of  cases  where  the 
transaction  does  not  involve  a  physical  tort. 
See,  in  this  connection.  Western  Union  Tel. 
Co.  V.  Motley,  87  Tex.  38,  27  8.  W.  52; 
Western  Union  TeL  Co.  v.  Coffin,  88  Tex.  94, 
30  S.  W,  896;  Western  Union  Tel.  Co.  v. 
Adams,  7S  Tex.  S31,  12  S.  W.  867,  6  L.  R.  A. 
844,  16  Am.  St  Rep.  920;  Cashlon  v.  West- 
em  Union  Tel.  Co.,  123  N.  C.  267,  31  S.  B. 
493;  Bonner  v.  Western  Union  Tel.  Co.,  71 
S.  C.  303,  51  S.  E.  117;  Watson's  Pers.  Inj. 
}  393  et  seq.,  462.  It  will  be  seen  that  even 
in  those  states  where  recovery  is  allowed 
for  mental  anguish,  Independently  of  any 
contemporaneous  physical  injury,  the  dam- 
ages recoverable  mnst  be  the  natural  and 
proximate  result  of  tbe  breach  of  duty  out  of 
which  it  is  claimed  they  arose.  Without 
reference  to  wtiat  may  be  tbe  rule  elsewhere 
as  to  the  recovery  of  damages  merely  for 
mental  anguish,  independently  of  a  physical 
tort  this  court  is  committed,  under  the 
Chapman  Case,  to  the  proposition  that  there 
can  be,  In  this  state,  no  recovery  of  dam- 
ages in  such  a  case.  The  plaintiff,  therefore, 
cannot  maintain  her  suit  so  far  as  it  at- 
tempts to  recover  damages  for  mental  pain 
and  suffering. 

But  the  x)etltion  also  alleged  that  the  suf- 
fering endured  by  ber  was  physical,  and  tbat 
this  could  have  been  relieved  if  the  tele- 
gram had  been  transmitted  and  delivered 
within  a  reasonable  time.  The  case  resolves 
Itself,  therefore,  into  'the  question  as  to 
whether  the  telegraph  company  is  liable  for 
the  damages  resulting  to  tbe  plaintiff  from 
physical  suffering  which  she  was  enduring 
at  the  time  that  the  telegram  was  delivered 
to  the  company  for  transmission,  and  which 
she  continued  to  endure  up  to  the  time  that 
the  physician  arrived.  Can  It  be  said  that 
ber  suffering  was  the  natural  and  proximate 
result  of  the  failure  of  the  telegraph  com- 
pany to  transmit  and  deliver  tbe  message 
within  due  time?  If  so,  the  plaintiff  is  en- 
titled to  recover.  If  not,  no  recovery  can 
be  had.  Civ.  Code  1895,  |  3912,  declares 
that  "if  the  damages  are  only  tbe  imaginary 
or  possible  result  of  the  tortious  act,  or  other 
and  contingent  circumstances  preponderate 
largely  in  causing  the  injurious  effect  such 
damages  are  too  remote  to  be  the  basis  of 
recovery  against  the  wrongdoer."  The  suf- 
fering which  the  plaintiff  was  enduring  at 
the  time  tbat  tbe  telegram  was  delivered  for 
transmission  was,  of  course,  neither  tbe  nat- 
ural nor  proximate  result  of  any  act  of  the 
defendant  Tbe  suffering  which  was  endured 
during  the  19  hours  that  elapsed  after  the 
physician  should  have  arrived  and  before 
he  did  arrive  was  not  caused  by  any  act  of 
the  defendant  Tbe  suffering  was  not  tbe 
result  of  any  breach  of  d^u^,  either  of  omis- 
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Blon  or  of  commission,  of  the  defendant. 
This  suffering  would  have  been  brought 
about  If  there  had  been  no  telegraph  com- 
pany and  no  message.  Bat  It  Is  said  that 
relief  would  have  come  If  the  telegram  had 
been  delivered  within  a  reasonable  time,  and 
that  there  would  have  been  a  cessation  of 
the  suffering,  and  the  wrongful  act  of  the 
defendant  was  In  so  conducting  Its  business 
as  that  the  plaintiff  was  not  relieved  from 
the  physical  suffering  which  sue  was  endur- 
ing. The  mental  suffering  which  the  plain- 
tiff endured  could  not  be  the  subject  of  re- 
covery, under  the  ruling  in  the  Chapman 
Case.  The  physical  suffering  stands  upon  no 
different  footing.  There  may  possibly  be 
cases  where  there  Is  mental  suffering  and 
no  physical  suffering,  though  all  pain  neces- 
sarily Involves  consciousness  and  mental  per- 
ception. There  cannot  be  a  case  where  there 
is  physical  suffering  without  more  or  less 
mental  suffering.  Atlanta  &  West  Point  Rail- 
road Co.  V.  Potts,  128  Ga.  897,  67  8.  B.  686. 
The  mental  suffering  of  the  plaintiff  is  not 
recoverable,  for  the  simple  reason  that  it 
is  not  the  natural  and  proximate  result  of 
the  negligence  of  the  defendant  Neither  was 
the  physical  suffering  the  natural  and  proxi- 
mate result  of  the  defendant's  negligence. 
It  had  Its  origin  and  continuance,  not  in 
the  defendant's  conduct,  but  in  the  malady 
with  which  she  was  afflicted.  In  the  origin 
and  continuance  of  it  the  defendant's  con- 
duct was  not  in  any  sense  the  preponderating 
cause.  We  are  aware  of  the  fact  that  there 
is  a  case  in  which  the  right  to  recover  upon 
facts  very  similar,  in  fact  almost  identical 
with  the  present  case,  has  been  sustained. 
Carter  v.  Western  Union  Tel.  Co.,  141  N.  C. 
874,  54  S.  E.  274.  But  it  is  to  be  noted  that 
this  case  arose  in  a  state  where  a  recovery 
for  mental  pain  and  suffering,  independent  of 
any  physical  tort,  was  allewable.  There  was 
no  error  In  sustaining  the  demurrer. 

Judgment     affirmed.       All     the     Justices 
concur. 


BROWN  V  McBRIDB  et  al. 

(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 

1.  Wills  —  Execution  —  Evidehck  —  Sio- 

NATURB  OF  WITNESS. 

When  it  is  sought  to  prove  a  will  in  solemn 
form,  where  one  of  the  subscribing  witnesses 
is  absent,  it  is  competent  to  prove  the  signature 
of  such  witness,  after  proving  that  the  witness 
is  inaccessible.  Such  proof  for  the  purpose 
mentioned  is  equivalent  to  proof  that  the  wit- 
ness is  dead  or  beyond  the  jurisdiction  of  the 
court 

1  (a).  In  such  a  case  a  witness  is  competent 
to  testify  as  to  his  l>elief  who  will  swear  that 
be  knows  or  would  recognize  the  handwriting 
of  the  subscribing  witness.  The  source  of  bis 
own  knowledge  is  a  question  for  investigation, 
and  goes  entirely  to  the  credit  and  weight  of 
the  evidence.  The  testimony  objected  to,  fairly 
interpreted,  should  be  construed  as  meaning  that 
tile  witne-ss  knew  the  signature  of  the  subscrib- 
ing witness  to  the  will,  and  would  recognize  it 
iEd.  Note.— 'For  cases  in  point,  see  Cent.  Dig. 
.  49.  Wills,  t  687 ;  vol.  2D,  Evidence,  {  2247.] 


2.  Same— Sanitt  ov  Testatob— Bvidbhce. 

In  an  application  to  probate  a  will  in 
solemn  form,  where  the  sanity  of  the  testator 
is  the  question  at  issue,  it  is  not  erroneous  to 
allow  nonexpert  witnesses  to  testify  as  to  their 
opinion  of  the  condition  of  the  testator's  mind, 
after  stating  the  facts  upon  which  they  based 
their  opinion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §!  116,  ll&l 

3.  Witnesses— Impeachment. 

Where  a  witness  upon  his  direct  examina- 
tion testified  that  the  testator  was  of  sound 
mind,  and,  for  the  purpose  of  impeachment  a 
written  contract  was  introduced,  which  had  been 
executed  by  the  witness,  wherein  it  was  recited 
that  the  testator  was  non  compos  mentis,  it  was 
competent  after  the  introduction  of  such  con- 
tract, for  the  witness,  in  explanation,  to  testify 
that  he  did  not  know  the  meaning  of  the  terms 
"non  compos  mentis"  as  used  in  the  contract 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  ()0,  Witnesses,  $  1261.] 

4.  Wills— BxBOCTiON— Evidence. 

The  excerpts  from  the  charges  of  the  court 
complained  of  stated  correct  prmcipies  of  law, 
and  were  applicable  to  tiie  case. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  49,  Wills,  t  651.] 

6.  Same— Pbooi*  in  Solemn  Fobm— Evidence. 
Upon  an  application  to  prove  a  will  in  sol- 
emn form,  it  is  not  erroneous  to  exclude  from 
evidence,  upon  the  ground  of  irrelevancy,  letters 
of  administration  and  the  l)ond  of  the  adminis- 
trator from  the  court  of  ordinary,  originating 
in  a  proceeding  for  administration  upon  the 
estate  of  the  deceased  before  the  will  was  offered 
for  probate  in  solemn  form.  Nor  was  it  er- 
roneous to  exclude  from  evidence,  upon  the 
ground  of  irrelevancy,  a  written  order  signed  by 
the  attorneys  of  one  other  than  the  propounder 
of  the  will,  addressed  to  the  caveator,  requesting 
him  to  pay  certain  amounts  of  money  to  certain 
creditors  of  the  estate  of  the  deceased. 

6.  Same— Execution. 

A  will  is  properly  executed  if  signed  by  the 
testator,  and,  after  sif^ning  it  he  acknowledges 
to  three  subscribing  witnesses  that  he  signed  it. 
and  thereupon  the  three  witnesses,  in  the  pres- 
ence of  the  testator  and  In  the  presence  of  each 
other,  sign  the  will  as  witnesses  thereto.^  It  is 
not  erroneous,  therefore,  upon  an  application 
to  prove  the  wiil  in  solemn  form,  to  refuse  a 
request  to  give  to  the  jury  a  charge  which  con- 
tains the  following:  "If  it  appears  from  the 
evidence  in  the  case  that  Clegg  signed  the  wiil 
in  the  presence  of  the  attesting  witnesses,  or  of 
one  of  the  attesting  witnesses,  then  it  would  not 
have  been  executed  according  to  law,  and  could 
not  be  probated  in  solemn  form,  but  your  verdict 
would  be  against  the  wiil." 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,   Wills,  S  249.] 

7.  Tbial— Instructions. 

In  the  absence  of  a  timely  written  request 
it  is  not  erroneous  for  the  court  to  omit  to 
charge  the  law  upon  the  subject  of  impeach- 
ment of  witnesses.  Boynton  v.  State,  115  Ga. 
587  (3),  41  S.  E.  995,  and  citations. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4C,  Trial,  J  648.] 

8.  Appeal— Review. 

Upon  the  trial  certain  rulings  were  made 
to  which  exceptions  pendente  lite  were  allowed, 
and  upon  which  error  is  assigned  in  the  bill 
of  exceptions.  These  questions  were  sufficient- 
ly dealt  with  when  the  case  was  before  this 
court  on  a  former  occasion  (Hooks  v.  Brown, 
125  Ga.  122,  53  S.  E.  583),  and  it  is  not  now 
necessary  to  deal  with  them. 

9.  Continuance. 

Upon  the  motion  to  continue,  the  evidence 
was  01  such  character  as  to  show  no  abase  of 
discretion  in  ordering  the  trial  to  proceed. 
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10.  WltLS— Pbobati. 

Upon  a  careful  examination,  the  eyldence 
appeara  to  be  of  «ach  cbancter  aa  to  support 
t&e  verdict  finding  in  favor  of  tlie  validity  of 
the  wiU. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wilis,  H  700-710.] 

(Syllabus  by  tlie  Court) 

Error  from  Superior  Court  I^ee  Conntr:  Z. 
A.  Llttlejohn,  Judge. 

Proceedings  by  J.  M.  McBride  for  the  pro- 
bate of  tlie  will  of  one  Ciegg.  S.  B.  Brown 
filed  a  caveat.  From  a  Judgment  prottating 
tbe  will,  be  brings  error.    Affirmed. 

Allen  Fort  tc  Sons  and  E.  A.  Hawkins,  for 
plaintiff  in  error.  Ware  G.  Martin,  Jaa. 
Taylor,  and  Shlpp  &  Sheppard,  for  defend- 
ant in  error. 

ATKINSON,  J.  1.  The  issue  arose  out  of 
an  application  to  probate  a  will  in  solemn 
form.  Clegg  was  the  testator.  Q.  A.  McDon- 
ald, J.  M.  Rhodes,  and  A.  A.  Kemey  were 
the  subscribing  witnesses.  There  was  no  tes- 
timony by  any  witness  that  the  testator  act- 
ually signed  the  will  In  the  presence  of  any 
of  the  witnesses,  but  there  was  testimony  to 
the  effect  that  all  three  of  the  witnesses  sign- 
ed the  will  in  the  presence  of  the  testator, 
and  in  the  presence  of  each  other.  TJpon  this 
point,  Kerney  testified  by  interrogatories:  "1 
was  a  witness  to  tbe  will ;  signed  tbe  origi- 
nal will  as  a  witness  at  the  request  of  Judge 
D.  H.  Pope.  George  McDonald  and  John 
Rhodes  were  the  other  witnesses.  I  do  not 
know  whether  the  other  two  witnesses  were 
present  when  Clegg  signed  the  will,  but  my 
l>est  Judgment  and  recollection  is  that  I  was 
not  present  when  Clegg  signed  the  will.  I 
and  the  other  two  witnesses  signed  the  will 
in  the  presence  of  the  testator,  as  witnesses, 
and  in  the  presence  of  each  other."  Neither 
McDonald  nor  Rhodes  testified.  It  was  prov- 
ed on  tbe  trial  that  McDonald  was  dead.  It 
was  shown  that  the  signature  to  the  will 
was  the  genuine  signature  of  the  testator. 
There  was  also  evidence  to  the  effect  that 
some  15  years  before  the  trial  Rhodes  bad 
left  the  country,  and  had  not  been  heard 
of  since.  Frequent  Inquiries  had  been  made 
to  ascertain  his  whereabouts,  and  all  efforts 
to  locate  him  had  proved  unavailing.  He 
bad  killed  a  man  before  leaving.  A  witness 
who  saw  him  at  the  time  be  was  leaving 
testified :  "Rhodes  told  me  on  the  train  that 
he  had  had  some  trouble,  and  had  to  leave. 
He  told  me  he  was  going  'up  the  country,' 
was  what  he  said.  He  did  not  say  how  far, 
and  I  haven't  either  met  or  seen  him  since 
or  heard  from  him."  There  was  other  tes- 
timony tending  to  show  an  inability  to  dis- 
cover Rhodes'  whereabouts.  It  was  not  af- 
firmatively shown  that  he  was  either  dead 
or  t>eyond  the  limits  of  the  state.  Having 
in  this  manner  shown  the  absence  of  the  two 
witnesses,  the  propounder  of  the  will  then 
offered  evidence  for  the  purpose  of  proving 
tbe  signatures  of  such  absent  witnesses  en- 


tered upon  the  original  will.  For  this  pur- 
pose, several  witnesses  were  permitted  to 
testify,  in  substance:  "I  would  say  to  tbe 
best  of  my  knowledge  that  the  signature  of 
J.  M.  Rhodes  to  the  paper  presented  to  me 
is  the  signature  of  J.  M.  Rhodes.  I  have 
seen  it  a  good  many  times.  I  have  had  a 
good  many  deals  with  him."  The  testimony 
was  admitted  over  the  objections  (a)  that 
the  evidence  was  illegal  and  insufficient  to 
prove  the  signature  of  J.  M.  Rhodes;  (b) 
that  there  was  no  proof  that  Rhodes  was 
dead  or  beyond  the  Jurisdiction  of  the  court. 
For  the  same  purpose,  another  witness  tes- 
tified: "That  is  Mr.  McDonald's  and  that  is 
Mr.  Virgil  A.  Clegg's  signature.  That  is  the 
signature  of  McDonald."  This  evidence  was 
objected  to  upon  the  ground  that  it  was  il- 
legal and  insufficient  to  prove  the  signature 
of  McDonald;  tbe  witness  not  having  tes- 
tified to  ever  having  seen  him  write  or 
that  he  knew  bis  signature  or  his  handwrit- 
ing. Under  tbe  provisions  of  Civ.  Code  1895, 
%  3282,  a  will  is  proved  in  solemn  form  when 
"the  will  is  proven  by  all  the  witnesses  in 
existence  and  within  the  Jurisdiction  of  the 
court,  or  by  proof  of  their  signatures  and 
that  of  the  testator,  tbe  witnesses  being 
dead,  and  ordered  to  record."  There  was 
proof  in  this  case  that  the  witness  McDonald 
was  dead,  and  sufficient  proof  accounting 
for  the  absence  of  tbe  witness  Rhodes  to 
show  that  be  was  inaccessible,  and  that  his 
testimony  could  not  be  had.  Under  these 
conditions,  we  think  a  sufficient  showing 
was  made  to  Justify  the  court  in  hearing  evi- 
dence upon  the  handwriting  of  both  witness- 
es. The  reason  is  equally  as  cogent  for  prov- 
ing the  will  by  proof  of  handwriting  of  the 
subscribing  witness  when  tife  witness  is  in- 
accessible to  the  court  and  cannot  be  found, 
in  order  that  bis  testimony  may  l>e  pro- 
cured, although  he  may  at  the  time  be  found 
within  the  Jurisdiction  of  the  court  as  if 
be  were  dead,  or,  if  living,  as  if  he  were 
living  without  the  Jurisdiction  of  the  court 
See,  in  this  connection.  Robinson  v.  State, 
128  Oa.  254,  57  S.  E.  815.  The  court  was  au- 
thorized to  bear  evidence  for  tbe  purpose  of 
determining  whether  the  witness  had  been 
shown  to  be  accessible  or  not  Evidence  was 
submitted  upon  that  proi>osition,  which  was 
of  such  character  as  fully  sustained  the  con- 
clusion of  tbe  court  that  tbe  witness  was 
inaccessible.  The  witness  being  inaccessible, 
it  was  tbe  duty  of  the  court  to  meet  the 
necessity  which  arose  on  account  of  the  al)- 
sence  of  the  witness  by  admitting  testimony 
In  proof  of  tbe  signature  of  tbe  witness  to 
the  will.  When  It  is  attempted  to  prove  the 
will  by  proof  of  tbe  signature  of  tbe  subscril)- 
ing  witness,  any  witness  is  competent  to  tes- 
tify as  to  bis  belief  who  will  swear  that  he 
knows  or  would  recognise  the  handwriting; 
the  source  of  his  own  knowledge  being  a 
question  for  investigation  and  going  entirely 
to  the  credit  and  weight  to  be  given  his  evi- 
dence. ClT.  Code  1895,  {  6246.  Wbile  ithe 
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testimony  which  was  admitted  did  not  In  so 
many  words  say  that  the  witness  "knows  or 
wonld  reco^ze  the  handwriting,"  yet  a  rea- 
sonable Interpretation  of  the  testimony  will 
admit  of  no  other  construction  than  that  the 
witness  meant  that  he  knew  or  would  recog- 
nize the  handwriting.  If  it  bad  been  desired 
to  press  him  further  upon  the  extent  or  source 
of  his  Information,  It  would  have  been  com- 
petent upon  cross-examination  to  do  so;  but. 
In  the  absence  of  anything  further,  we  think 
the  testimony  shows  upon  Its  face  that  It  was 
admissible  In  evidence  for  the  purpose  of- 
fered, and,  after  admission.  Its  credit  was 
for  the  Jury. 

2.  Ann  Willis,  a  nonexpert  witness,  testi- 
fied, with  respect  to  the  sanity  of  the  testa- 
tor: "I  judged  his  mind  was  good."  This 
testimony  was  objected  to  upon  the  ground 
that  It  was  an  expression  of  opinion  of  a 
nonexpert  witness,  without  stating  the  facts 
upon  which  the  opinion  was  based.  It  ap- 
pears from  the  testimony  of  the  witness  that 
she  resided  on  the  testator's  place  and  was 
acquainted  with  him.  She  further  testified, 
In  substance,  as  follows:  "All  his  business 
he  pretty  much  looked  after  himself.  He 
gave  directions.  He  had  a  business  transac- 
tion the  day  before  he  died  concerning  a  bar- 
rel of  whisky.  He  appeared  all  right  He 
closed  the  transaction  by  writing  a  paper 
and  giving  it  to  the  gentleman  with  whom  he 
bad  the  conversation,  and  told  him  to  carry 
it  to  somebody  in  Leesburg.  Mr.  Clegg  wrote 
the  paper  himself,  and  died  the  next  day." 
J.  A.  McDonald,  another  nonexpert  witness, 
testified:  "I  talked  with  him.  He  was  all 
right"  This  evidence  was  objected  to  upon 
the  ground  that  it  was  an  expression  of  opin- 
ion relating  to  the  mental  condition  of  the 
testator,  without  stating  the  facts  upon 
which  the  opinion  was  based.  An  examina- 
tion of  McDonald's  testimony  shows  that  he 
was  a  neighbor  of  testator,  lived  about  a 
mile  from  him,  that  he  had  seen  him  Just  a 
few  days  before  his  death,  and  bad  had  a 
conversation  with  him  about  his  farm.  The 
testator  told  the  witness  that  he  was  going 
to  town,  and  afterwards  be  saw  him  on  bis 
way  to  town  two  or  three  times.  He  after- 
wards left  home  and  went  to  Albany,  re- 
mained a  few  days  under  treatment,  and 
came  back  home.  Witness  was  working  for 
the  testator  at  the  time,  and  saw  him  fre- 
quently. He  says  the  testator  attended  to 
bis  business  himself  and  gave  directions  him- 
self; that  there  was  no  difference  between 
the  general  way  of  transacting  business  then 
and  prior  to  that  time.  The  reason  for  the 
objection  urged  against  the  admissibility  of 
the  evidence  is  not  supported  by  the  recitals 
of  the  record.  Both  witnesses  testified  to 
such  an  acquaintance  with  the  testator  and 
to  his  demeanor  in  the  transaction  of  busi- 
ness in  the  conduct  of  his  farm  as  to  author- 
ize an  expression  of  their  opinions  before 
the  jury  as  to  his  mental  condition.  The 
opinions,  of  course,  were  to  be  taken  In  the 


light  of  the  facts  upon  which  they  were  bas- 
ed ;  and.  In  view  of  the  testimony  of  the  wit- 
nesses as  a  whole,  we  can  see  no  error  in  the 
admission  of  the  testimony  In  evidence  over 
the  objection  urged  thereto.  See,  in  this 
connection.  Proctor  v.  Pointer,  127  Ga.  134, 
56  S.  B.  Ill;  Slaughter  t.  Heath,  127  Ga. 
748  (6),  67  S.  B.  69. 

3.  McBrlde  was  called  by  the  proponnder 
of  the  will  to  show  that  the  testator  was 
sane  and  mentally  competent  to  execute  a 
will.  The  caveators  introduced,  for  the  pni^ 
pose  of  Impeachment,  a  certain  written  con- 
tract signed  by  McBrlde,  in  which  it  was  de- 
clared that  the  testator  was  non  compos 
mentis.  It  was  competent  by  way  of  ex- 
planation for  the  witness,  on  redirect  exam- 
ination, to  testify  that  he  did  not  know  the 
meaning  of  the  term  "non  compos  mentis"  as 
used  In  the  paper  which  be  signed.  The 
question  here  is  one  of  Impeachment  and  not 
whether  a  party  Is  bound  by  the  recitals  of 
the  contract  which  he  signed. 

4.  One  of  the  grounds  of  the  motion  for 
new  trial  is  as  follows:  "Because  the  court 
erred  in  giving  in  charge  to  the  Jury  the  fol- 
lowing charge,  to  wit:  'And  it  is  also  re- 
quired, under  the  law,  that  the  propounders 
shall  produce  all  the  witnesses  to  that  will 
for  the  purpose  of  showing  by  them  the 
proper  execution  of  that  will,  unless  those 
witnesses  are  dead,  or  out  of  the  Jurisdiction 
of  the  court,  if  they  cannot  show  them  to  be 
dead,  or  without  the  Jurisdiction  of  the 
court  or  beyond  the  limits  of  the  state.  If 
they  fail  to  show  that  the  witnesses  are 
dead,  or  cannot  show  that  they  are  absolute- 
ly beyond  the  limits  of  the  state  or  bounda- 
ries of  the  State,  yet  if  they  show  an  effort 
and  an  endeavor  by  diligence,  a  diligent  ef- 
fort to  locate  a  witness,  and  that  they  can- 
not locate  the  witness,  that  they  have  been 
diligent  In  trying  to  ascertain  the  where- 
abouts of  the  witness.  If  it  Is  shown  that  the 
witness  is  gone,  and  that  they  have  been  dili- 
gent in  ascertaining  the  residence  of  said 
witness,  If  they  failed  to  do  so  after  making 
such  diligent  search,  that  would  be  sufficient 
accounting  for  the  absence  of  such  witaes 
under  the  law.'"  For  the  reasons  indicated 
in  the  first  division  of  this  opinion,  the  fore- 
going is  a  correct  proposition  of  law,  and  it 
appears  to  be  applicable  to  the  facts  as  In- 
dicated by  the  record. 

Another  ground  of  the  motion  for  new  tri- 
al is  as  follows:  "Because  the  court  after 
giving  In  charge  the  following,  to  wit:  'In 
the  propounding  of  a  will,  the  burden  of  the 
proof  Is  upon  the  propounder  (that  Is,  in  this 
case,  upon  those  who  are  setting  It  up,  the 
execution,  those  affirming  It  to  be  the  will  of 
V.  A.  Clegg),  to  show  all  the  facts  necessary 
to  make  a  good  will,  and  this  includes  not 
Quly  the  fact  of  execution,  but  that  the  will 
is  the  free  act  of  a  man  competent  under  the 
law  to  make  a  will.  Those  are  necessary, 
gentlemen,  in  setting  up  and  propounding  a 
will  in  common  form'— erred  in  janallfjrinc 
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tbe  Bame,  under  the  contention  ot  caveator 
tbat  greater  proof  of  tbe  knowledge  of  tbe 
contents  by  tbe  testator  was  necessary  In 
tbiB  case,  tbe  capacity  of  tbe  testator  being 
InToIved  as  follows:  'Wblle  tbat  Is  tme,  If 
it  is  sbown  by  satisfactory  proof,  tbe  execu- 
tion of  tbe  will  by  the  testator,  tbe  signing 
of  It,  and  tbat  tbe  testator  co.nld  read  and 
write  and  knew  tbe  contents  of  tbe  will,  so 
far  as  knowing  tbe  contents  of  tbe  will  on 
the  part  of  tbe  testator,  tbat  would  be  suf- 
flcient  to  carry  the  burden  In  tbat  respect; 
if  tbey  can  sbow  tbe  execution,  tbat  it  is  tbe 
signature  of  tbe  testator,  and  tbat  tbe  testa- 
tor was  present,  wbo  was  competent  to  read 
and  write,  nothing  else  appearing,  that  would 
be  safflcient  to  carry  the  burden,  so  far  as 
knowing  tbe  contents  of  tbe  will  Is  concern- 
ed.' "  Tbls  ruling  is  also  correct.  See,  In 
this  connection.  Slaughter  t,  Heatb,  127  Ga. 
748  (9),  57  S.  E.  69. 

6.  Tbe  eighteenth  ground  of  the  motion  for 
new  trial  complains  tbat  tbe  court  erred  in 
excluding  upon  tbe  ground  of  irrelevancy, 
ai>on  objection  being  urged,  certain  letters 
of  administration  granted  upon  tbe  estate  of 
the  .testator  to  bis  daughter,  together  with 
the  petition  for  administration,  signed  by 
tbe  attorneys  of  tbe  applicant,  and  also  the 
administrator's  bond  filed  by  tbe  administra- 
tor. It  was  urged  tbat  tbe  evidence  was 
material  as  a  circumstance  tending  to  show 
that  the  court  of  ordinary  had  denied  the 
probate  of  tbe  will  of  V.  A.  Giegg  by  grant- 
ing letters  of  administration;  that  it  was 
the  Judgment  of  a  court  having  Jurisdiction 
of  tbe  subject-matter,  and  was  notice  to  tbe 
world  that  said  Clegg  died  Intestate.  Tbe 
nineteenth  ground  of  tbe  motion  for  new 
trial  complained  of  a  like  ruling  of  the  court 
in  excluding  from  evidence  a  certain  paper 
which  was  signed  by  tbe  attorney  of  tbe 
daughter  of  the  testator,  addressed  to  S.  B. 
Brown,  the  caveator,  requesting  Brown  to 
pay  certain  amounts  of  money  to  certain  par- 
ties designated  as  creditors  of  the  estate  of 
V.  A.  Clegg,  tbe  testator.  There  was  no 
error  in  excluding  either  of  these  papers  from 
evidence.  Neither  was  In  the  slightest  de- 
gree material  upon  any  question  raised  upon 
tbe  application  to  prove  the  will  in  solemn 
form. 

6.  Th?  court  refused,  upon  application  of 
tbe  caveator,  to  charge  the  following  writ- 
ten request :  "The  law  requires  that  tbe  tes- 
tator must  sign  tbe  will  in  tbe  presence  of 
tbe  attesting  witnesses,  or  the  testator  must 
acknowledge  tbe  signing  of  tbe  will  in  tbe 
presence  of  tbe  subscribing  witnesses.  If  It 
appears  from  the  evidence  in  tbe  case  that 
Clegs  signed  tbe  will  not  in  tbe  presence  of 
tbe  attesting  witnesses,  or  one  of  the  at- 
testing witnesses,  then  it  would  not  have 
been  executed  according  to  law,  and  could 
not  be  probated  in  solemn  form,  bnt  your 
finding  should  be  against  tbe  will.  The  law 
requires  that  there  should  be  three  attesting 
witnesses,  and  that  the  testator  should  have 
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signed  in  their  presence.  In  investigation  of 
the  question  of  whether  or  not  a  testator  Is 
of  sound  mind.  If  it  should  appear  that  at 
any  particular  time  the  Insanity  of  the  tes- 
tator has  been  shown,  then  tbe  presumption 
of  law  is  that  this  condition  of  Insanity  con- 
tinues until  this  presumption  is  rebutted  by 
satisfactory  proof."  This  request  contains 
at  least  one  Inaccurate  expression  which 
Justified  the  court  In  refusing  to  give  it  in 
charge.  Tbe  court  was  requested  to  charge : 
"If  it  appears  from  the  evidence  In  the  case 
that  Clegg  signed  the  will  not  in  tbe  presence 
of  the  attesting  witnesses,  or  of  one  of  tbe 
attesting  witnesses,  then  It  would  not  have 
been  executed  according  to  law,  and  could 
not  be  probated  In  solemn  form,  but  your 
finding  should  be  against  tbe  will."  This  is 
not  a  correct  statement  of  the  law.  The  wit- 
nesses need  not  have  seen  the  testator  sign 
the  will.  It  would  have  been  sufficient  If 
all  of  the  witnesses  in  tbe  presence  of  each 
other,  and  In  tbe  presence  of  the  testator, 
signed  the  will,  after  he  had  signed  It,  upon 
his  acknowledgment  of  having  signed  It,  al- 
though they  did  not  see  him  affix  his  signa- 
ture. Such  an  execution  would  have  com- 
plied with  tbe  terms  of  the  statute.  Civ. 
Code  1SS6,  f  8272.  See,  In  this  connection, 
Beau  V.  Mann,  5  Oa.  456-459.  Tbe  request 
was  not  so  qualified  as  would  have  author- 
ized its  submission  to  tbe  Jury. 

Jpdgment  affirmed.    All  the  Justices  om- 
curt 
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(Supreme  Court  of  Georgia.    Aug.  8,   1907.) 

1.   RAII.BOAOB  —  FBiaHTKRIIta     HOBSBB  —  UN- 
VBVA.h    NOIBKS. 

A  railwav  company  is  not  legally  respon- 
sible for  producing  noises  which  are  nnosaal, 
or  greater  than  is  customary  in  the  running  of 
its  locomotive  and  cars,  unless  such  noises  ars 
unnecessary.  Morgan  v.  Central  Railroad,  77 
Ga.  788;  Georgia  Railway  ft  Electric  Co.  v. 
Joiner,  120  Ga.  906,  48  S.  B.  3S6,  and  dU- 
tions. 

Where,  however,  a  petition  alleged.  In  sub- 
stance, tbat  those  in  charge  of  a  locomotive 
being  operated  on  the  road  of  the  defendant 
company  caused  great  and  unusual  volumes  of 
steam  to  be  suddenly  emitted  from  the  loco- 
motive, which  made  a  loud  and  unusual  noise, 
and  enveloped  plaintiff's  horse,  being  driven  near 
by  on  a  public  street  of  a  city,  thereby  greatly 
frightening  the  animal ;  that  by  reason  of  the 
attempt  of  the  horse  in  its  fright  to  run  away, 
and  the  endeavor  of  plaintiff's  driver  to  prevent 
it,  a  portion  of  the  wagon  was  backed  upon 
defendant's  track'  that,  notwithstanding  those 
in  charge  of  the  locomotive  saw  the  wagon  on 
the  track,  the  frightened  condition  of  the  horse, 
the  inability  of  the  driver  to  control  the  ani- 
mal, and  the  great  peril  of  plaintiff,  who,  on 
account  of  a  sudden  jerk  of  the  wagon  by  the 
horse  in  its  fright,  had  fallen  down  In  the 
wagon  and  was  unable  to  extricate  himself  from 
the  contents  of  the  vehicle  and  alight  therefrom, 
and  though  the  locomotive  was  being  run  so 
slowly  that  it  could  easily  have  been  stopped 
before  reacbrng  the  wagon,  such  employes  made 
no  effort  to  stop  the  locomotive,  but  ran  the 
same  against  piaintilTB  wagon  ^befois  tbsi  boras 
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could  be  made  to  pull  it  from  the  track,  thereby 
violently  throwing  plaintiff  to  the  ground  and 
greatly  injuring  him  in  the  particulars  described: 
and  that  the  defendant  company  was  not  only 
negligent  because  of  the  emitting  of  the  steam 
In  the  manner  and  under  the  circumstances  set 
forth,  but  was  also  negligent  because  of  the 
failure  to  stop  the  locomotive  before  it  struck 
the  wagon— Aeid,  that  the  petition  was  not  open 
to  general  demurrer  on  the  ground  that  it  did 
not  allege  that  the  noise  made  by  the  escaping 
■team  was  unnecessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  RaJlroftds,  {  1110.] 

2.  £iBKOB,   Wbit  of— Record— Rkviiw— Rul- 
ings ON  Evidence. 

Even  if  in  any  event  the  asking  of  leading 
questions  and  the  admission  of  the  answers  there- 
to is  cause  for  a  new  trial,  the  mere  proiX)und- 
ing  of  such  questions  is  not,  when  it  does  not 
appear  what,  if  any,  were  the  answers  thereto. 
City  of  Rome  v.  Stewart,  116  Ga.  738,  42  S. 
EL  1011,  and  citations.  See.  also,  Phinazee  v. 
Buno,  123  Ga.  230,  51  S.  E.  300. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  3,  Appeal  and  Error,  {  2899.] 

8.  Evidence— Heabsat. 

When  the  plaintiff,  upon  being  asked  why 
he  left  a  place  where  he  was  being  treated  by 
specialists,  answered,  "Because  they  could  do 
nothing  for  me,"  the  answer  was  not  objection- 
able as  being  hearsay. 
4,  Wbit  of  Ebbob— Absionments  of  Ebbob— 

Objections  to  Evidence. 

An  assignment  of  error  upon  the  admission 
of  specified  evidence  as  a  whole  was  not  well 
taken  when  some  of  such  evidence  was  admis- 
sible. Collins  Park  R.  Co.  v.  Ware,  112  Ga. 
663.  37  S.  E.  975  (3). 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  3,  Appeal  and  Error,  13033.] 

B.  Evidence— Opinion  Evidence. 

"The  opinion  of  a  witness  is  not  admissible 
in  evidence  when  all  the  facts  and  circumstances 
are  capable  of  being  clearly  detailed  and  de- 
scribed so  that  the  jurors  may  be  able  readily  to 
form  correct  conclusions  therefrom."  Mayor  of 
Milledgeville  v.  Wood,  114  Ga.  370.  40  8.  E. 
2.39:  O'Neill  Mfg.  Co.  v.  Harris,  127  Ga.  640. 
56  S.  E.  739,  and  cases  cited. 

6.  Error,   Wbit  of^-Ueview. 

Where  the  opinion  of  a  witness,  under  the 
rule  just  stated,  was  inadmissible,  the  ruling 
of  the  court  in  rejecting  it  will  be  sustained, 
though  based  on  another  and  insufficient,  or  even 
wrong,  reason. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3413.] 

7.  Appeai^— Review. 

It  was  not  cause  for  a  new  trial  that  the 
court  declined  to  permit  the  defendant's  counsel, 
on  cross-examination  of  the  plaintiff,  to  pro- 
pound to  him  the  following  question :  "Did  you 
not  notice  this  locomotive  pop  off  down  there 
half  an  hour  before  that?"  Even  if  the  question 
had  been  allowed  and  had  been  answered  in 
the  affirmative,  the  answer  would  not  have 
shown  that  the  locomotive  was  rhen  emitting 
steam  in  the  same  manner  and  in  such  volumes 
as  it  was  when  plaintiff's  horse  was  frightened. 

8.  Tbial— Reuarks  of  Codbt. 

The  court  did  not  err  in  stating  the  con- 
tentions of  the  plaintiff.  This  is  especially 
clear  in  view  of  the  amendment  to  the  petition, 
the  effect  of  which  was  to  make  it  allege  that 
the  defendant  company  owned,  and,  at  the  time 
of  the  occurrence  complained  of,  was  operating 
on  its  track,  the  engine  and  car  which  struck 
tbv!  plaintiff. 
0.  Same— iNSTBUCTioNS. 

The  instructions  of  the  court  to  the  jury 
as  to  the  contentions  of  the  defendant  were  not 
such  as  to  lead  "the  jury  to  infer  that  defendant 
admitted  causing   the  accident  and  the   conse- 


quent injury  to  plaintiff."  Nor  were  these  in- 
structions such  as  to  place  "upon  defendant  a 
burden  not  imposed  by  the  declaration  nor  the 
law" ;  that  is,  of  showing  that  the  noise  made 
by  the  escaping  steam  was  necessary. 

10.  RaILBOADS  —  IKJUBIES  AT  CBOSSINO  —  IN- 
STBUCTIONS. 

The  court  charged:  "So  that  when  an  in- 
jury is  shown  to  have  been  sustained  by  a  per- 
son by  the  running  of  the  cars  or  the  locomotives 
of  a  railroad  company,  the  presumption  of  law 
is  that  they  were  negligent,  and  that  presump- 
tion remains  until  the  railroad  company  intro- 
duces evidence  and  shows,  or  shows  by  evidence 
introduced,  that  it  was  not  negligent."  This 
charge  was  not  fairly  subject  to  the  exception 
that  it  "probably  led  the  jury  to  believe  that 
it  was  necessary  to  rebut  this  presumption  by 
the  evidence  introduced  by  the  defendant,  and 
that  they  were  not  allowed  to  consider  evidence 
introduced  by  plaintiff  to  determine  ,  whether 
this  presumption  had  been  overcome."  TTie 
words  "or  shows  by  evidence  introduced,"  used 
by  the  court,  clearly  indicated  that  the  evi- 
dence introduced  by  plaintiff  should  be  consid- 
ered by  the  jury  on  the  point  In  qnestion. 

11.  Dauages— Amount. 

In  view  of  the  evidence  for  the  plaintiff 
as  to  the  extent  of  his  injuries  and  the  pain 
suffered  by  him  in  consequence  thereof,  this 
court  cannot  say  that  the  verdict  was  so  ex- 
cessive as  to  require  a  new  trial. 

12.  RAII.B0AD8— INJUBY   AT  CBOSSIlfS. 

The  verdict  was  not  without  evidence  to 
support  it,  and  the  court  did  not  err  in  refusing 
to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Olynn  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  J.  N.  Hoodenpyle  against  the 
BruoBwick  &  Birmingham  Railroad  €X>m- 
pany.  Judgmoit  for  plaintiff.  °  Defendant 
brings  error.    AfiBrmed. 

W.  A.  Wlmblsh,  Twltty  Sc  Reese,  and  J.  D. 
Sparks,  for  plaintiff  in  error.  F.  H.  Harris, 
Ernest  Dart,  r.jid  Oourtland  Symmea.  Un  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  afSrmed.  Ail  tbe 
Justices  concur. 


LOUISVILLE  &  N.  R.  CO.  et  al.  ▼.  HURT. 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.1 

Actions— Misjoindeb  of  Causes— Petition. 
The  petition,  when  properly  construed,  set 
forth  two  separate  and  distinct  causes  of  action, 
one  of  them  arising  ex  contractu  and  the  other 
ex  delicto,  and  was  subject  to  demurrer  on  the 
ground  that  there  was  a  misjoinder  of  causes 
of  f>cfion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di» 
vol.  1,  AcUon,  ii  469-488.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gordon  Oounty; 
A.  W.  rite.  Judge. 

Action  by  J.  F.  Hurt  against  the  Louis- 
ville &  Nashville  Railroad  CJompany  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Julian  F.  Hurt  sued  the  Louisville  &  Nash- 
ville Railroad  Ompany  and  the  Atlanta, 
Knoxvllle  &  Northern  Railway  (yompany,  al- 
leging that  tbe  former  ccunpany,  dcBlrlng  b» 
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complete  its  line  of  railroad  tbrough  tbe 
county  of  Gordon,  and  acting  under  tbe  char- 
ter of  the  latter  company,  and  with  its  knowl- 
edge, permission,  and  consent,  sent  out  agents 
for  the  purpose  of  procuring  rights  of  way; 
that  said  agents  approached  the  plaintiff, 
who  represented  himself  and  his  sister,  Mrs. 
Newman,  and  proposed,  If  plaintiff  and  his 
sister  would  give  tbe  company,  a  right  of  way 
through  their  lands  In  tbe  county  named,  that, 
in  return  for  such  concession,  the  company 
would  locate  one  of  Its  depots  and  stations 
on  said  land,  and  a  town  would  grow  up 
around  it,  and,  in  this  way,  the  value  of  the 
land  of  plaintiff  would  be  greatly  enhanced; 
that  belteying  such  an  arrangement  would  be 
of  advantage,  and  not  knowing  just  where 
the  line  of  road  would  run,  the  plaintiff  and 
his  sister  executed  and  delivered  deeds  con- 
veying rights  of  way  to  the  Louisville  Prop- 
erty Company,  a  subsidiary  corporation  of 
tbe  first-named  defendant  for  the  purpose  of 
acquiring  and  holding  real  estate  that  It  might 
need  in  the  construction  of  its  railroad. 
While  petitioner  does  charge  that  the  agents 
of  tbe  defendant  Intentionally  misled  him. 
It  Is  charged  that  he  believed  the  statements 
.  and  acted  upon  them,  and  would  iiever  have 
made  the  deed  but  for  such  statements,  and 
that  to  repudiate  tbe  statements  would 
amount  to  a  fraud.  Tbe  petition  charges 
chat  the  agent  of  the  defendant  located  the 
line  of  road  partly  on  the  lands  of  the  pliiin- 
tiff  and  partly  on  tbe  lands  of  his  sister,  and 
have  graded  and  constructed  the  same  ready 
for  the  laying  of  the  track,  and  absolutely  re- 
fuse to  locate  a  station  or  depot  either  on 
tbe  land  of  himself  or  of  his  sister.  Tbe  land 
taken  by  tbe  railroad  amounts  to  two  acres, 
and  is  worth  at  least  $100  per  acre.  In  grad- 
ing the  line,  tbe  plaintiff  was  further  dam- 
aged $500  by  the  diversion  of  the  waters  ot 
a  creek  and  by  the  manner  in  which  the  cul- 
verts were  constructed.  To  this  petition  each 
of  the  defendants  filed  separate  demurrers, 
both  general  and  special.  In  each  of  the  de- 
murrers the  point  is  made  that  there  is  a 
misjoinder  of  causes  of  actions;  there  being 
two  causes  of  action  alleged,  one  arising  out 
of  contract  and  the  other  out  of  tort  Tbe 
demurrers  were  overruled,  and  tbe  defend- 
ants excepted.  The  trial  resulted  in  a  ver- 
dict In  favor  of  the  plaintiff,  and  tbe  defend- 
ants excepted  also  to  a  Judgment  overruling 
a  motion  for  a  new  trial. 

D.  W.  Blair,  P.  A.  Cantrell,  and  P.  a 
Tate,  for  plaintiffs  In  error.  T.  W.  Skelley 
and  R.  J.  &  3.  McCamy,  for  defendant  in  er- 
ror. 

OOBB,  P.  J.  (after  stating  the  facts  as 
above).  It  Is  conceded  by  counsel  that,  under 
the  ruling  in  Atlanta,  Knoxvllle  &  Northern 
Railway  Co.  v.  Newman,  128  Ga.  281,  67  S. 
E.  514,  the  petition  set  forth  no  cause  of  ac- 
tion against  the  Atlanta,  Knoxvllle  &  North- 
ern Hallway  Company.    The  Judgment,  there-  [ 


fore,  will  be  reversed  In  any  evmt  so  f^r  as 
that  company  is  concerned.    Treating  the  pe- 
tition as  one  in  which  suit  against  the  Louis- 
ville &  Nashville  Railway  Company  alone  IB 
brought,  is  It  subject  to  the  objection  that  it 
sets  forth  two  causes  of  action,  one  ez  con- 
tractu and  tbe  other  delicto,  and  is  therefore 
subject  to  demurrer  upon  the  ground  that 
tbcre  is  a  misjoinder  of  causes  of  action? 
Tbe  concluding  paragraphs  of  tbe  petition  un- 
questionably set  forth  a  cause  of  action  ez 
delicto.    This  is  conceded.    The  question  Is: 
What  is  the  character  of  the  cause  of  action 
set  fortb  In  tbe  first  part  of  the  petition, 
which  relates  to  tbe  agreement  to  build  a 
depot  and  establish  a  station  on  the  land  of 
the  plaintiff?    The  definite  allegation  of  tbe 
petition  Is  that  the  defendant,   through  its 
authorized  agents,  agreed  to  do  this.    If  they 
did,  the  undertaking  amounted  to  a  contract 
between  tbe  parties.    They  have  refused  to 
do  it,  and  hence  there  has  been  a  breach  of 
tbe  contract,  and  damages  are  claimed  for 
this  wrong.    Unquestionably,   if  tbe  agree- 
ment between  tbe  railroad  company  and  tbe 
plaintiff    was   an   enforceable   contract,   the 
plaintiff,  In  an  action  ez  contractu,  could  re- 
cover damages  for  its  breach.    But  counsel 
say  that  their  petition,  properly  construed, 
is  not  brought  for  a  breach  of  tbe  contract. 
Their  contention  Is  that  tbe  defendant  obtain- 
ed tbe  plaintiff's  land  by  fraudulent  misrep- 
resentations, and  that  they  have  a  right  to 
bring  an  action  for  damages  and  make  it  pay 
for  the  land  taken.    Counsel  do  not  character- 
ize the  form  of  action  which  tbey  claim  the 
petition  sets  forth;   but  in  the  way  in  which 
It  Is  described  by  them  It  must  be  considered 
in  the  nature  of  an   action   for   deceit— a 
cause  of  action  made  up  out  of  tbe  two  ele- 
ments of  fraud  and  injury.    The  basis  of  the 
cause  of  action,  whatever  it  may  be.  Is  tbe 
contract    Tbe  right  of  action  of  the  plaintiff 
must  therefore  be  one  that  can  be  enforced 
either  in  an  action  ez  contractu  for  a  breach 
of  tbe  contract,  or  In  an  action  for  a  tort 
arising  out  of  a  breach  of  some  duty  which 
the  contract  Imposes.    As  was  said  by  pre- 
siding Justice  Lumpkin,  in  Louisville  &  Nash- 
ville Ralbroad  Co.  t.  Spinks,  104  Ga.  695.  30 
S.  B.  968 :    "EJvery  person  who  makes  a  con- 
tract of  any  kind  is,  of  course,  under  a  duty 
of  performing  It;   but  it  would  never  do  to 
hold  that  every  breach  of  a  civil  contract, 
though  necessarily  in  a  sense  Involving  a 
breach  of  the  duty  thereby  Imposed,  would 
give  rise  to  an  action  ex  delicto."    In  order 
to  sustain  that  part  of  tbe  petition  which  re- 
lates to  tbe  agreement  to  locate  a  station,  it 
will  be  necessary  to  construe  the  suit  as  a 
cause  of  action  for  deceit,  or  In  the  nature 
thereof.    Before  this  can  be  done  It  must  ap- 
pear that  there  was  actual  fraud  in  the  state- 
ments relied  on.    The  petition  expressly  nega- 
tives intentional  fraud.    We  do  not  think 
that  tbe  petition  can  be  properly  (onstrued 
as  setting  fortb  a  cause  of  action  as  for  a  de- 
ceit   It  is  an  actloij,  f^T^jthe  damages  result- 
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Ing  from  a  failure  to  comply  with  the  con- 
tract There  la  no  duty  alleged  growing  out 
of  the  contract,  except  merely  the  duty  of  per- 
formance In  manner  and  form  as  the  contract 
provides  for.  If  an  action  of  tort  wonld  He 
In  this  case,  then  an  action  of  tort  would  lie 
in  any  case  where  the  vendee  of  the  land  re- 
fuses to  pay  the  purchase  money.  Properly 
construed,  the  petition  sets  forth  two  causes 
of  action,  one  ex  contractu  and  the  other  ex 
delicto,  and  was  subject  to  the  demurrers 
urged  against  It 

Judgment  reversed.    All  the  Justices  con- 
cur. 


GIDiyBNS  et  al.  ▼.  GIDDBNS. 
(Supreme  Court  of  Georgia.    Aug.  12,  1007.) 

New  Tbial— Gbounds. 

No  complaint  being  made  that  any  error  of 
law  was  committed  upon  the  trial,  the  only 
grounds  of  a  motion  for  a  new  trial  being  that 
the  verdict  was  contrary  to  law  and  to  the  evi- 
dence, and  without  evidence  to  support  it,  and 
the  evidence,  though  conflicting,  oeing  amply 
sufficient  to  authorize  the  verdict,  there  was  no 
abuse  of  discretion  in  refusing  a  new  trial. 

[Ed.  Note. — ^For  casea  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  {  144.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Talbot  County ; 
W.  A.  Little,  Judge. 

Action  between  Orrle  Glddens  and  others 
and  Belle  Giddens.  From  the  Judgment,  Or- 
rle Giddena  and  others  bring  error.  Af- 
firmed. 

J.  J.  Bull,  for  plalntilFs  in  error.  Persons 
&  McGehee,  for  defoidant  in  error. 


FISH,  C.  J.    Judgment  afDrmed. 
Justices  concur. 


Ail  the 


MARTIN   T.    HUNTER. 
(Supreme  Court  of  Georgia.    Ang.  14.  1907.) 

Injunction. 

There  was  no  abuse  of  discretion  in  grant- 
ing an  injunction  in  this  case. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  W.  A.  Martin  against  J.  L.  Hun- 
ter. From  a  Judgment  Martin  brings  error. 
Affirmed. 

W.  T.  Dickerson  and  Wilson,  Bennett  & 
Lambdin,  for  plaintiff  in  error.  S.  C.  Town- 
send,  for  defendant  in  error. 


LUMPKIN,   J.     Judgment  affirmed, 
the  Justices  concur. 


Ail 


HINTON  T.  BREWER. 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

Insane  Vebsons— Inquisition— Costs. 

One  who,  after  suing  out  a  commission  of 
lunacy,  voinntariiy  dismisses  the  proceeding,  is 


not  compelled  to  pay  the  coets  which  Iiave  ac- 
crued therein  as  a  condition  precedent  to  insti- 
tuting a  second  proceeding  of  the  same  character 
relative  to  the  same  person  and  involving  the 
same  questiozyg  which  were  presented  by  the  first 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  8  39.] 
"(Syllabus  by  the  Court) 

Error  from  Superior  Court,  BIbert  Conn> 
t7 ;  H.  M.  Holden,  Judge. 

Action  between  E.  R  Hinton  and  S.  S. 
Brewer.  From  the  judgment,  Hinton  brings 
error.    Affirmed. 

See  57  S.  E.  748. 

Z.  B.  Rogers  and  P.  P.  Proffitt  for  plain- 
tiff In  error.  C.  P.  Harris,  for  defendant 
in  error. 

FISH,  C.  J.  The  sole  question  presented 
by  the  record  in  this  case  is  wbetlier  the 
costs  of  a  former  proceeding  to  obtain  an 
adjudication  that  a  person  is  of  unsound 
mind,  and  the  appointment  of  a  guardian 
for  such  person,  must  be  paid  by  the  peti- 
tioner in  such  proceeding  as  a  condition  pre- 
cedent to  his  instituting  a  second  proceeding 
for  the  same  purposes.  Under  the  provisions 
of  Civ  Code  1805,  {  5043,  a  plaintiff  cannot 
recommence  his  suit  where  It  has  been  non- 
suited, dismissed  or  discontinued,  without 
the  prepayment  of  the  costs  already  Incurred. 
Is  a  proceeding  for  a  commission  of  Innacy 
a  suit  within  the  meaning  of  the  provisions 
of  that  section?  In  our  opinion  It  is  not  A 
proceeding  for  a  commission  of  Innacy  is 
begun  in  the  interest  of  the  public  and  the 
person  alleged  to  be  of  unsound  mind;  and, 
if  voluntarily  discontinued,  costs  should  not 
be  Imposed  upon  the  petitioner.  If  the  pro- 
ceeding was  Instituted  In  good  faith.  We 
quote  from  22  Cyc.  1137:  "In  the  absence  of 
statutory  regulation,  the  matter  of  the  al- 
lowance of  costs  in  original  lunacy  proceed- 
ings rests  in  the  equitable  discretion  of  the 
court  tiaTing  Jurisdiction,  and  the  same  rule 
obtains  In  respect  of  costs  upon  a  traverse  or 
supersedeas  of  the  inquisition.  Where  there 
Is  a  finding  of  Insanity,  the  coats  of  the  In- 
quiry are  ordinarily  to  be  paid  by  the  Insane 
person  or  his  estate ;  it  being  considered  that 
these  are  in  the  nature  of  necessary  expenses 
incurred  for  the  l>enefit  of  the  party  and  for 
which  he  or  his  estate  Is  impliedly  bound. 
Where  the  proceedings  result  In  a  finding  of 
sanity,  costs  will  not  be  allowed  as  of  course 
against  the  prosecutor.  If  the  proceedings 
were  commenced  In  good  faith  and  for  the 
supposed  benefit  of  the  alleged  lunatic;  but 
where  proceedings  are  promoted  without 
probable  cause  or  maliciously,  the  prosecutor 
win  be  held  liable  for  the  costs."  Civ.  Code 
1895,  I  2583,  provides:  "It  shall  be  the  duty 
of  each  ordinary  of  this  state  to  draw  ills 
warrant  upon  the  treasurer  of  his  cotmty  for 
such  sum  or  sums  as  sliali  be  actually  neces- 
sary or  requisite  to  defray  the  expenses  of 
trying  every  commission  of  lunacy,  and  of 
carrying  or  conveying  an  Insane  person  firam 


Ga.) 


WHEELER  V.  FIDELITY  &  CASUALTY  CO. 


709 


soch  county  to  the  State  Lnoatlc  Asylum, 
wben  such  insane  person  shall  be  lawfully 
committed  to  such  asylum:  provided,  that 
no  money  shall  be  drawn  from  the  county 
treasury  for  the  purposes  herein  set  forth, 
where  the  estate  of  such  Insane  person  Is 
sufficient  to  defray  such  expenses."  It  would 
seem  from  the'  language  of  this  section  that 
the  costs  of  'trying  commissions  of  lunacy 
should  be  paid  out  of  the  treasury  of  the 
county,  except  where  the  person  as  to  whom 
such  proceeding  Is  bad  is  found  to  be  insane 
and  his  estate  is  sufBcIent  to  defray  such 
expenses.  But  whether  or  not  tbls  be  a 
proper  construction  of  this  section,  or  wheth- 
er the  petitioner  for  a  commission  of  lunacy 
is,  under  given  circumstances,  liable,  for  the 
costa  of  the  proceeding,  we  hold  that  he  is 
not  t>onnd  to  pay  the  costs  of  such  a  proceed- 
ing, voluntarily  dismissed  by  him,  as  a  con- 
dition precedent  to  the  Institution  of  a  sec- 
ond proceeding  of  like  character  against  the 
same  person  whose  mental  condition  was  the 
subject  for  inquiry  in  the  first 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


WHEELEB    T.    FIDELITY    ft    OASUAUrT 
00.  OF  NEW  YORK. 

(Supreme  Court  of  Georgia.    Aug.  12,  1907.) 
Insubanok— Accident    Policy— Aotioh — Pk- 

TmON. 

The  petition  sets  forth  no  cause  of  action, 
and  was  properly  dismissed  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2S,  Insurance,  {  1164.] 

(SyUabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Action  by  F.  F.  Wheeler  against  the  Fi- 
delity &  Casualty  Company  of  New  York. 
Judc^ent  for  defendant,  and  plaintiff  brings 
error.    Aflirmed. 

Wheeler  sued  the  Fidelity  &  Casualty  Com- 
pany, alleging,  that  the  defendant  was  in- 
debted to  him  In  a  stated  sum  on  a  policy 
of  accident  Insurance.  The  policy  insured 
the  plaintiff  against  "disability  or  death  re- 
sulting directly,  and  independently  of  all 
other  causes,  from  bodily  Injuries  sustained 
through  external,  violent  and  accidental 
means  (suicide,  sane  or  insane,  not  included)." 
The  policy,  in  different  clauses,  made  stipu- 
lations in  reference  to  tbe  terms  upon  which 
the  insured  would  or  would  not  be  entitled 
to  indemnity;  such  clauses  containing  such 
expressions  as:  "If  said  injuries  shall,"  etc. 
•  The  policy  also  contained  the  following 
clause:  "In  case  a  person  other  than  the  in- 
sured or  his  legal  representatives  is  specifi- 
cally named  as  beneficiary,  then,  and  not 
otherwise,  this  policy  shall  also.  In  considera- 
tion of  the  premium,  insure  the  person  so 
named  as  beneficiary  against  disability  or 
death,  resulting  directly,  and  independently 
of  all  other  causes,  from  bodily  Injuries  sus- 


tained through  external,  violent  and  acci- 
dental means  (suicide,  sane  or  insane,  not  in- 
cluded), and  received  by  said  person  while 
riding  as  a  passenger  In  or  on  a  public  con- 
veyance propelled  by  steam,  electricity,  com- 
pressed air  or  cable,  and  provided  for  passen- 
ger service.  Including  a  passenger  elevator." 
It  was  alleged  that  Lela  Wheeler,  wife  of 
the  plaintiff,  was  specifically  named  as  the 
beneficiary  in  the  policy,  and  that  she  died 
as  the  result  of  a  gunshot  wound  accidental- 
ly infilcted.  The  shot  that  killed  her  was 
fired  from  a  passing  street  passenger  car, 
propelled  by  electricity.  The  conductor  of 
the  car  got  into  an  altercation  with  a  pas- 
senger, and  shot  at  the  passenger  in  the 
car,  and  the  bullet  struck  the  plaintiff's  wife 
while  she  was  going  up  the  front  steps  of 
her  home  on  the  street  along  which  the  car 
was  passing.  It  was  alleged  that  the  solicit- 
ing agent  of  the  defendant  at  the  time  the 
policy  was  sold,  represented  that  the  plain- 
tiff would  be  indemnified  in  the  sum  named 
in  the  policy  in  the  event  that  his  wife 
should  die  as  the  result  of  an  external,  vio- 
lent or  accidental  means,  whether  received 
on  a  car  or  otherwise;  that  the  agent  stated 
that  it  was  a  new  form  of  insurance  which 
furnished  greater  protection  than  any  policy 
that  had  ever  been  issued;  that  this  was  aa 
inducement  held  out  to  the  plaintiff  to  take 
the  policy.  By  amendment  it  was  alleged 
that  at  the  time  the  plaintiff  paid  the  re- 
newal premium  the  defendant  was  issuing 
two  forms  of  policies  for  the  same  premium, 
in  one  of  which  the  liability  was  not  confin- 
ed and  limited,  and  in  the  other  of  which  it 
was  confined  and  limited  by  express  words; 
and  that  the  plaintiff  paid  the  renewal  pre- 
mium upon  the  faith  of  the  representation 
made  to  him  that  the  policy  covered  all  of 
the  injuries  of  the  nature  and  character 
of  those  which  resulted  in  the  death  of  his 
wife.  The  defendants  filed  a  general  demur- 
rer ;  and  also  a  special  demurrer  to  that  por- 
tion of  the  petition  relating  to  the  repre- 
sentations of  the  soliciting  agent  upon  the 
ground  that  whatever  representations  might 
have  been  made  were  merged  into  the  writtea 
contract  and  the  terms  of  the  writing  could 
not  be  varied  by  parol  testimony. 

R.  R.  Richards,  for  plaintiff  in  error.  Gai^ 
rard  &  Meldrim,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  aa 
above).  If  the  stipulation  in  the  policy  pro- 
viding for  indemnity  to  the  Insured  for  loss 
resulting  from  the  death  or  disability  of  his 
wife  is  interpreted  as  it  stands  alone,  thera 
can  be  but  little  question  that  under  the 
terms  of  the  stipulation  there  was  to  be  no 
liability  upon  the  company  unless  the  death 
or  disability  resulted  from  an  injury  to  the 
wife  while  she  was  a  passengw  upon  a  car  or 
an  elevator.  The  words  are  clear  and  un- 
equivocal. Tbls  clause  in  the  policy  is  en- 
tirely free  from  ambiguity.  But  It  is  said 
this  clause  should  be  Interpreted  In  the  light 
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of  the  entire  contract,  and  tbls  Is  the  correct 
rale.  And  If  tbere  Is  any  other  clause  or 
stipulation  In  the  policy  which  would  enlarge 
the  liability  of  the  company  to  the  plaintiff 
growing  out  of  accidents  to  the  wife,  then 
the  company  would  be  liable  to  the  extent  to 
which  the  terms  of  the  policy  enlarged  the 
liability,  but  no  further.  The  Insured  Is  in- 
demnified against  disability  and  death  re- 
sulting from  bodily  Injury  sustained  through 
external,  violent,  or  accidental  means,  except 
In  those  cases  where  the  disability  or  death 
may  result  from  causes  made  the  subject  of 
express  exceptions  in  the  policy.  The  policy 
then  asserts  that  "if  said  Injuries"  shall  dis- 
able the  insured,  etc.,  the  company  will  pay  a 
certain  amount  per  week,  "If  said  bodily  in- 
juries" are  received  by  the  Insured  while 
riding  as  a  passenger  In  a  public  conveyance, 
etc.,  the  amount  paid  to  be  stated  amounts, 
etc. ;  and  again,  "if  said  injuries"  shall  not 
wh»lly  disable  the  Insured,  the  Indemnity 
shall  be  paid  In  a  prescribed  manner.  And 
in  other  clauses  there  are  different' stipula- 
tions In  reference  to  the  indemnity,  preceded 
by  the  words,  "If  said  injuries."  The  clause 
containing  the  stipulation  upon  which  the 
present  suit  Is  based  follows  all  of  these 
clauses.  It  is  argued,  because  there  is  In 
that  clause  the  expression,  "This  policy  shall 
also.  In  consideration  of  the  premiums.  In- 
sure the  person  so  named  as  beneficiary 
against  disability  and  death,"  etc.,  that  all 
stipulations  preceding  this  clause  are  carried 
Into  it,  and  authorise  a  claim  of  Indemnity 
in  the  event  of  the  death  or  disability  of  the 
beneficiary  under  the  same  conditions  where 
such  claim  could  be  made  by  the  insured  him- 
self ;  that  the  subject-matter  of  the  policy  Is 
Indemnity  against  death  or  disability  by  ac- 
cidental means  of  every  character,  except 
those  expressly  excepted,  of  both  the  Insured 
and  the  beneflclaiy ;  and  that,  when  the  pol- 
icy is  construed  as  a  whole,  the  Insured  la 
indemnified  against  the  death  or  disability  of 
himself,  and  also  against  the  death  or  disabil- 
ity of  the  beneficiary.  We  cannot  agree  to 
this  view.  While  we  recognize  the  rule  that 
a  policy  of  insurance  must  be  construed  most 
strongly  against  the  insurer,  still  the  words 
of  the  policy  must  be  given  the  meaning 
which  they  ordinarily  bear;  and  where  it  is 
manifest  that  It  was  the  intention  of  the  in- 
surer that  liability  should  attach  only  In  giv- 
en circumstances,  the  Ww  will  uphold  the 
contract  according  to  its  true  intent  and  im- 
port We  do  not  think  there  Is  any  ambiguity 
whatever  in  the  clause  of  the  policy  providing 
for  indemnity  resulting  from  death  or  dis- 
ability of  the  beneficiary.  Nor  do  we  think 
there  is  any  stipulation  in  the  policy  which 
can  be  properly  held  to  vary  or  alter  the 
plain  and  evident  meaning  of  the  terms  In 
this  clause.  The  writing  being  unambiguous, 
parol  evidence  as  to  what  was  said  by  the 
parties  at  the  time  it  was  executed  will  not 
be  admitted  to  vary  or  alter  the  terms  of  the 
writing.    The  petition  set  forth  no  cause  of 


action,  and  was  proi>erly  dismissed  on  de- 
murrer. 

Judgment  aflirmed.    All  the  Justices  con- 
cur. 


HOIiTZBlNDORFF  v.  DEJ  RENNB. 

(Supreme  Court  of  Georgia.    Aug.  10,  1907.) 

New  Tbial  —  Instruotiorb  —  Exfbession  of 
Opinion. 

Where  the  court,  in  its  charge  to  the  jury, 
expresses  an  opinion  upon  a  material  question 
of  fact  as  to  which  the  evidence  is  conflicting,  it 
is  cause  for  a  new  trial. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
37,  New  Trial,  g§  57-61.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  Geo.  T.  Cann,  Judge. 

W.  J.  De  Renne  filed  a  distress  warrant 
on  the  property  of  Nannie  L.  Toung.  S.  T. 
Holtzendorff  Interposed  a  claim.  Judgment 
finding  the  property  subject,  and  claimant 
brings  error.    Reversed. 

Shelby  Myrlck,  for  plaintiff  In  error.  W. 
O.  Charlton  and  Geo.  W.  Owens,  for  defend- 
ant In  error. 

FISH,  C.  J.  A  distress  warrant  In  favw 
of  W.  J.  De  Renne  against  Nannie  L.  Young 
was  levied  on  certain  furniture  and  botise- 
hold  goods,'  which  were  claimed  by  S.  T. 
Holtzendorff.  Upon  the  trial  of  the  issue 
as  to  whether  or  not  the  property  was  sub- 
ject to  the  distress  warrant,  the  evidence 
submitted  In  behalf  of  the  claimant  tended 
to  show  that  24  days  prior  to  the  levy,  the 
claimant  purchased  the  property  levied  upon 
from  the  defendant  Mrs.  Young,  and  receiv- 
ed from  her  a  bill  of  sale  to  the  same,  and 
very  soon  afterwards  moved  it  from  the 
house  where  it  then  was  to  another  house, 
where  he  rented  It  to  Mrs.  Young's  mother, 
who  was  In  possession  of  it  at  the  time  of 
the  levy.  The  evidence  In  behalf  of  the 
plaintiff  tended  to  show  that  Mrs.  Young 
was  in  possession  of  the  property  for  some 
time  prior  to  the  alleged  sale,  subsequently 
thereto,  and  at  the  time  of  the  levy.  So 
there  was,  therefore,  a  sharp  conflict  in  the 
evidence  as  to  whether  or  not  Mrs.  Young 
retained  possession  of  the  property  after  the 
alleged  sale  by  her  to  the  claimant.  The 
court  instructed  the  Jury  as  follows :  "Wheth- 
er the  retention  of  possession  by  the  vendor 
in  this  case,  Mrs.  Young,  of  the  property,  has 
been  sufficiently  explained  to  remove  the  pre- 
sumption of  fraud.  Is  a  question  for  the 
Jury  to  determine.  •  •  •  The  possession  • 
of  Mrs.  Young  of  a  whole  or  part  of  the 
property  sold  by  her  to  Holtzendorff  aft« 
Judgment  against  her  and  at  the  time  of  the 
levy  Is  presumptively  a  possession  as  own- 
er." The  Jury  returned  a  verdict  finding 
the  property  subject  and  a  stated  amount  of 
damages  against  the  claimant  for  filing  the 
claim  for  delay  only.    The  claimant  made 
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a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

Error  was  assigned  In  the  motion  npon  the 
a-bore-qnoted  Instructions  of  the  court,  on 
the  ground  that  the  court  therein  assumed 
that  the  question  of  possession  in  the  de- 
fendant, Mrs.  Young,  was  not  a  disputed 
fact,  and  that  the  language  nsed  by  the 
court  amounted  to  an  expression  of  opinion 
that  iwssesslon  of  the  property  in  question 
by  Mrs.  Young  bad  been  actually  shown  aft- 
er the  time  claimant  contended  that  he  had 
purchased  It  from  her.  We  think  the  assign- 
ment of  error  was  well  taken.  Instructing 
the  Jury  that  It  was  for  them  to  determine 
•^whether  the  retention  of  possession"  of 
the  property  by  Mrs.  Young,  after  the  al- 
leged sale  of  the  same  by  her  to  the  claim- 
ant, had  been  snfflclently  explained  to  re- 
move the  presumption  of  fraud,  was  equiva- 
lent to  an  expression  of  opinion  by  the  court 
that  Mrs.  Young  had  retained  possession 
after  the  alleged  sale.  The  same  is  true  of 
the  Instruction  that:  "The  possession  of 
Mrs.  Young  of  a  whole  or  part  of  the  prop- 
erty sold  by  her  to  Holtzendcrtf  after  Judg- 
ment against  her,  and  at  the  time  of  the 
levy,  is  presumptively  a  ijossesalon  by  the 
owner."  The  court  therefore  should  have 
granted  a  new  trial.  While  other  questions 
are  made  In  the  record,  under  the  view  that 
we  have  taken  of  the  case.  It  Is  unnecessary 
to  deal  with  them. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


HARLEY  T.  RIVERSIDE   MILLS. 

(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 
Rkleass— Cancellation— Retubh   o»  Bbn«- 

rrte. 

One  who,  for  valnable  considerations.  In- 
cluding the  payment  to  him  of  a  given  sum  of 
money,  has  released  another  from  all  further 
liability  for  personal  injuries  sustained  by  the 
releasor,  cannot,  even  upon  legal  grounds,  ob- 
tain a  rescission  of  such  contract  of  release, 
and  recover  upon  the  original  cause  of  action, 
without  first  restoring  or  offering  to  restore,  to 
the  releasee  what  he  paid  for  such  release. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  42,  Release,  {  45.] 

(Syllabus  by  the  Onrt) 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  Harry  H.  Harley  against  the 
Riverside  Mills.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

B.  B.  McC!owen,  for  plaintiff  In  error.  0. 
Henry  and  R.  S.  (3oben,  for  defendant  in 
error. 

FISH,  O.  J.  Harry  H.  Harley  brought  an 
action  against  the  Riverside  Mills  for  dam- 
ages from  personal  Injuries  alleged  to  have 
been  sustained  by  him  on  February  8,  1902, 
by  reason  of  the  negligence  of  the  defendant 
In  fnrnlsblng  to  the  plaintiff,  Its  employe,  a 


machine  with  which  to  perform  the  work  a»- 
signed  to  him  which  was  defective  and  not 
suited  to  the  purpose  for  which  it  was  used. 
The  petition  was  dismissed  on  demurrer,  and 
the  plaintiff  excepted.  In  sustaining  the 
demurrer  the  court  passed  the  following  or- 
der: "It  appearing  that  petitioner  had  re- 
ceived a  certain  sum  from  defendant's  com- 
pany In  payment  of  the  damages  received, 
and  had  brought  suit  against  said  defendant 
company  after  having  signed  a  release  with- 
out restoring  to  said  company  the  amount 
received  In  settlement.  It  is  ordered  that 
the  demurrer  filed  In  said  case  be  sustained." 
So  much  of  the  petition  as  bears  on  the  ques- 
tion presented  was  as  follows:  "That  de- 
fendant corporation  recognized  Its  obliga- 
tion to  petitioner,  and  through  Its  superin- 
tendent, James  H.  Vivian,  obtained  a  re- 
lease for  said  liability  from  petitioner  on  or 
about  the  18th  of  February,  1902,  under 
promise  to  take  petitioner  back  In  their  em- 
ployment as  soon  as  he  was  able  to  knock 
about  at  his  half  regular  salary  of  |1.40  per 
day  until  well,  and  then  to  give  petitioner 
employment  at  $1.40  per  day  as  long  as  he 
should  live."  In  connection  with  this  al- 
legation, there  was  attached,  as  an  exhibit  to 
the  petition,  a  copy  of  the  release  contract, 
executed  by  plaintiff  on  February  18,  1902, 
In  the  presence  of  two  witnesses,  one  of 
them  a  notary  public.  This  contract;  after 
reciting  that  the  plaintiff  on  February  8, 
1902,  had  the  misfortune  to  lose  a  portion  of 
bis  left  hand  on  a  planer  In  the  defendant's 
shop,  contained  the  following  language: 
"Whereas  the  Riverside  Mills  have  agreed  to 
pay  all  doctors'  bills  in  connection  with  said 
accident  and  also  pay  me  half  time,  namely 
seventy  cents  per  day,  until  I  am  dlschsrged 
by  their  physldan,  now,  therefore,  this  In- 
denture wltnesseth  that  In  consideration  of 
the  payment  of  all  doctors'  bills  In  connec- 
tion with  said  accident,  and  the  further 
payment  of  half  time  to  me  by  the  Riverside 
Mills,  nntll  I  am  discharged  by  their  physi- 
cian, the  receipt  of  first  payment  of  which  half 
time  Is  hereby  acknowledged,  namely  $4.20 
for  six  days'  lost  time  week  ending  February 
15,  1902,  I  have  remised,  released,  and  for- 
ever discharged,  and  by  these  presents  do 

•  •  *  remise,  release,  and  forever  dis- 
charge the  Riverside  Mills  •  •  •  of 
and  from  all  •  •  •  cause  and  causes  of  ac- 
tion, suits,  debts,  •  •  •  damages,  •  »  • 
claims  and  demands  whatsoever  in  law  and 
equity,  which  against  the  said  Riverside 
Mills,   I   ever   had,    now   have,   or   which   I 

•  •  •  may  have,  ♦  *  •  by  reason  of 
the  accident  which  happened  to  me  on  or 
about  February  8,  1902,  as  aforesaid."  The 
petition  further  alleged:  "That  In  recogni- 
tion of  said  agreement  [the  alleged  agreement 
made  with  plaintiff  by  defendant's  superin- 
tendent], petitioner  was  permitted  to  return 
to  work,  and  received  his  half  pay,  until 
about  well,  when  petitioner,  without  reason- 
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able  cause  or  fault  on  his  part,  was  discharged. 
In  violation  of  said  agreement,  thereby  ren- 
dering the  release  signed  by  petitioner  null 
nnd  void."  There  was  1i  prayer  that  the  re- 
lease be  declared  of  no  effect,  and  that  plain- 
tiff recover  a  stated  amount  of  damages  on< 
account  of  his  injuries. 

Counsel  for  plaintifT  In  error  contends. 
In  his  brief,  tiiat  the  acknowledgment  of 
"having  received  $4.20  for  six  days'  lost 
time>"  contained  in  the  contract  of  release, 
"should  [not]  be  construed  into  an  acknowl- 
edgment that  be  bad  not  earned  It,  when 
It  entered  into  the  general  average  of  his 
pay  while  convalescent  The  release  does 
not  say  for  lost  time  to  date,  but  only  for 
time  lost  to  the  15th,  when  the  contract  was 
entered  into  on  the  18th,  and  after  he  had 
according  to  the  petition  taken  up  his  light 
duties  at  the  mill.  The  idea  was  to  average 
bis  pay  while  disabled  at  70  cents  per  day, 
including  the  time  lost  when  he  earned  noth- 
ing, to  the  time  when  well  and  earning  almost 
full  pay ;  the  ^.20  received  being  for  salary, 
and  not  in  settlement  of  his  claim  for  dam- 
ages." The  essential  weakness  of  this  con- 
tention conslBts  in  the  fact  that  counsel  seek 
to  construe  the  release  contract  In  connec- 
tion with  allegations  as  to  a  promise  made 
by  defendant's  superintendent,  on  or  about 
the  time  that  this  contract  was  signed,  which 
promise  does  not  appear  in  the  written  in- 
strument It  Is,  perhaps,  not  material;  but 
we  may  say.  In  passing,  that  the  statement 
that  the  contract  was  entered  into  after  the 
plaintltt,  "according  to  the  petition,  had 
taken  up  hia  light  duties  at  the  mill,"  Is  not 
supported  by  the  petition,  as  it  fails  to  state 
when  the  plaintiff  "was  permitted  to  return 
to  work,  and  received  bis  half  pay."  This 
contention  of  counsel  as  to  the  construction 
to  be  placed  upon  the  contract  of  release  is 
not  supported  by  the  language  of  that  con- 
tract, which  states  that  the  $4.20  received 
by  the  plaintitr  was  for  six  days'  lost  time 
during  the  week  ending  February  15,  1902, 
and  In  consideration  of  the  payment  of  this 
sum  of  money,  and  the  assumption  of  the 
other  specific  obligations  by  the  defendant, 
the  plaintiff  executed  the  release.  Nor  does 
It  appear  from  the  contract  of  release  that  it 
was  obtained  by  defendant  under  its  promise 
to  take  plaintiff  back  into  its  employment  as 
soon  as  he  was  able  to  "knock  about"  at 
half  his  regular  wages,  until  well,  and  then 
to  give  him  employment  for  the  balance  of 
bis  life  at  $1.40  per  day.  And,  of  course, 
such  parol  promise  or  agreement,  even  if 
made  contemporaneously  with  the  execution 
of  the  written  contract,  by  defendant's  super- 
intendent or  any  one  else  representing  It, 
could  not  be  added  to  the  written  contract  of 
release.  The  petition,  taken  in  connection 
with  the  release  contract,  which  is  made  a 
part  thereof,  when  properly  construed,  Is 
an  effort  to  rescind  such  contract  for  no  legal 
reason,  and  without  restoring,  or  offering  to 


restore,  to  defendant,  the  other  party  to  tbc 
contract,  the  money  plaintiff  bad  received 
by  virtue  of  the  same;  and  then,  with  this 
contract  out  of  the  way,  to  recover  damages 
for  the  Injuries  sustained  by  plaintiff.  Even 
if  the  plaintiff  bad,  by  the  allegations  of  his 
petition,  shown  a  legal  reason  for  a  rescis- 
sion of  the  contract,  such  as  fraud  in  its 
procurement  he  could  not  have  obtained  a  re- 
scission, without  refunding,  or  offering  to  re- 
fund, the  money  which  he  had  received  there- 
under. East  Tenn.,  Ya.  &  Ga.  Ry.  Co.  ▼. 
Hayes,  83  Ga.  558,  10  S.  E.  350 ;  Id.,  80  Ga. 
264,  15  8  E.  361;  Western  tc  Atlantic  R. 
Co.  V  Burke,  97  Ga.  560,  25  S.  E.  498; 
Strodder  v.  Souther  Granite  Co.,  94  Ga.  626, 
19  S.  B  1022;  Id.,  99  Ga.  596,  27  S.  E.  174; 
Bowden  v.  Acbor,  95  Ga.  243,  22  S.  B.  254. 
It  follows  that  there  was  no  error  in  sus- 
taining the  demurrer  to  the  petition. 
Jttdgmeni  affirmed.    All  the  Justices  concur. 


STOCKING  T.  MOUBT. 

(Supreme  Court  of  Georgia.    Aug.  13,  1907.) 

Vkndob  and  Pubchabeb  —  PnaoHASB-MoNKT 
Note — ^Action — ^Exscutiok  —  AynoAvrr   of 

iLLEOALrrT. 

Where   land   was  sold,   a  promisaory  nota 

given  for  the  purchase  money  by  the  vendee, 
ond  for  title  executed  by  the  vendor,  the  note 
sabsequently  indorsed  by  the  payee  and  trans- 
ferred to  a  third  party,  who,  upon  the  maturity 
of  the  same,  bronght  snit  thereon  and  re- 
covered a  general  judgment  against  the  maker 
and  indorser,  with  a  special  lien  on  the  land, 
and  the  execution  issued  upon  such  judgment 
was  levied  upon  the  land,  it  was  not  a  good 
ground  of  illegrality  to  such  execution  that,  aft- 
er the  rendition  of  the  judgment  the  land  had 
been  conveyed  by  the  payee  of  the  note,  who 
then  held  the  legal  title  thereto,  to  the  other 
defendant  the  maker  of  the  note,  in  order  that 
the  execution  might  be  levied  thereon  as  ti24 
latter's  property,  in  accordance  with  the  provi- 
sions of  Civ.  Code  1805,  {  5432. 
(SyUabtts  by  the  Court) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; 0.  H.  Brand,  Judge. 
On  levy  of  execution  by  David  Moury,  A. 

N.  Stocking  filed  affidavit  of  illegality.    Judg- 
ment for  plaintiff  in  execution,  and  claimant 
brings  error.     Affirmed., 
See  57  S.  E.  704. 

D.  K.  Johnston,  for  plaintiff  In  error.  H. 
W.  Dent  and  J.  A.  Perry,  for  defendant  ia 
error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


SISTRUNK  et  al.   t.   PENDLETON.   Judge. 
(Supreme  Court  of  Georgia.    Aug.  18,  1907.) 

L  Exceptions,   Bill  of  —  MARDAinra  —  Bi- 

rusAL  TO  SiQN  Bill  or  Exceptions. 

In  passing  upon  an  application  for  manda- 
mns  to  compel  a  judge  to  certify  a  bill  of  ex- 
ceptions which  is  presented  in  proper  form,  this 
court  will  not  look  into  the  merits  of  any  as- 
signment of  error  therein  made;, but  mandamus 
Digitized  by  VjUt 
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will  not  lie  to  compel  the  trial  judge  to  sign  and 

certify  a  bill  whicS  is  so  defective  in  form  ns  to 

necessitate  a  dismissal  of  ttie  writ  of  error  in 

case  it  should  be  certified  and  brought  to  this 

court 

2.  Samje— SxnrFioiBRor. 

It  appearing  that  persons  who  are  essential 
parties  to  a  bill  of  exceptions  sued  out  in  this 
case  are  neither  named  nor  designated  a«  such 
in  the  bill  presented,  and  that  the  only  attempt 
to  do  so  is  oy  using  with  reference  to  them  the 
words  "et  al.  and  ■'tenants,"  following  the  name 
of  one  who  is  a  proper  defendant  In  error,  such 
bill  of  exceptions  is  fatally  defective  for  want 
of  necessary  parties.  Farr  t.  Farr,  113  Ga,  577, 
3S  S.  E.  962;  Orr  v.  Webb,  112  Oa.  806,  ZS 
S.  E.  98. 
(Syllabns  by   the  Conrt) 

Application  by  J.  K.  Slstmnk  and  others 
for  writ  of  mandamus  against  J.  I.  Pendle- 
ton, Judge.    Writ  denied. 


BECK,  J.    Mandamus  nisi  denied. 
Justices  concur. 


AH  the 


SMITH   et  aL  t.  MAYOR   AND  COUNCIL 
OF  BIACON. 

(Supreme  Court  of  Qeoigia.    Aqk>  10,  1907.) 

1.  CoNSTiTDnoNAL  Law  — Dm  PsocEss   or 
Law. 

The  decision  in  the  case  of  Toney  t  Macon, 
119  Ga.  83,  46  S.  B.  80,  upon  review,  is  ad- 
hered to  and  approved. 

2.  SAMS— EqUAI,  PsOTECnOlf  OF  TBM  Lawb. 

That  provision  of  the  act  of  1903  (Acts 
1903,  p.  5<8),  amending  the  charter  of  the  city 
of  Macon,  which  authorizes  the  city  authorities 
to  determine  which  of  the  existing  roads  and 
alleys  in  the  territory  annexed  to  the  city  by 
the  act  shall  be  declared  to  be  i>ublic  streets  of 
the  city,  does  not  abridge  the  privileges  and  im- 
munities of  the  citizens  of  the  annexed  terri- 
tory, nor  deprive  them  of  property  without  due 
process  of  law,  nor  deny  to  them  the  equal  pro- 
tection of  the  law,  wiUiin  the  meaning  of  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States. 

[Ed.  Note.— For  cases  in  point,  86e  Cent  Dig. 
vol.  9,  Constitutional  Law,  H  807,  683.] 

8.   8TATTrTK»— TlTLI  OV  AOT. 

The  act  of  1903  (AcU  1903,  p.  579),  amend- 
ing the  charter  of  the  city  of  Macon,  is  not, 
for  the  reasons  urged  in  the  present  case,  subject 
to  the  objection  tliat  it  contains  in  the  tx>dy  of 
the  same,  matter  variant  from  the  title  thereof. 
4.  CONWITUTIONAI.  LAW— BZTBNSION  OF  CiTT 

Lmrra. 

The  act  above  referred  to  is  not  unconsti- 
tntional  for  any  reason  urged  against  it  in  the 
present  case. 

(Syllabns  by  the  Conrt) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  William  Smith  and  others 
against  the  mayor  and  council  of  the  city  of 
Macon.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    AfBrmed. 

Smitb,  and  more  than  50  others.  In  behalf 
of  tliemselves  and  others  in  a  similar  situa- 
tion that  might  thereafter  unite  with  them, 
brought  an  equitable  petition  against  the 
mayor  and  council  of  the  city  of  Macon,  al- 
leging: That  they  are  residents  and  owners 
of  real  estate  in  the  territory  described  in 


tbe  act  approved  August  12,  1908  (Acts  1908, 
p.  579),  purporting  to  extend  the  limits  of 
the  city  of  Macon.  The  city  authorities  of 
Macon  have  issued  tax  executions  against 
plaintiffs,  and  are  proceeding  to  enforce  the 
same  by  levy  and  sale,  claiming  tbe  act  un- 
der the  authority  of  the  act  above  referred 
to.  The  act  of  1903  Is  violative  of  that  pro- 
vision in  the  Constitution  of  this  state  which 
declares:  "All  government,  of  right,  origi- 
nates with  tbe  people,  is  founded  upon  their 
will  only,  and  is  instituted  solely  for  tbe 
good  of  the  whole.  Public  officers  are  the 
trustees  and  servants  of  the  people,  and  at 
all  times  amenable  to  them."  Civ.  Code, 
1896,  {  6698.  Tbe  act  is  also  violative  of 
that  provision  In  the  fourteenth  amendment 
to  the  Constitution  of  tbe  United  States, 
which  declares:  "No  state  shall  make  or 
enforce  any  law  which  shall  abridge  tbe 
privileges  or  Immunities  of  dtlssens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  wltli- 
out  due  process  of  law,  nor  deny  to  any  per- 
son within  Its  Jurisdiction  the  equal  protec- 
tion of  tbe  laws."  Civ.  Code  1896,  i  6030. 
The  act  conflicts  with  this  provision,  for  tbe 
following  reasons:  (a)  It  places  upon  tbe 
annexed  territory  their  proportionate  part 
of  the  existing  debt  of  the  cll7  of  Macon, 
amounting  to  $900,000,  when  the  residents 
thereof  bad  no  voice  in  tbe  creation  of  the 
debt  (b)  It  imposes  upon  residents  of  tbe 
annexed  territory  penalties  fpr  failure  to 
make  sewer  connections  not  Imposed  upon 
the  other  residents  of  the  city,  (c)  It  dis- 
criminates against  the  residents  of  the  new 
territory  by  annexing  without  a  vote,  as  was 
allowed  under  the  act  of  1900  (Acts  1900,  p. 
336),  when  other  territory  was  annexed,  (d) 
It  discriminates  against  the  residents  of  tbe 
annexed  territory  in  the  matter  of  tbe  sale 
of  liquor,  (e)  It  permits  the  city  authori- 
ties to  determine  which  of  the  existing 
streets  and  alleys  shall  be  adopted  and  main- 
tained as  such,  thus  vesting  the  authorities 
of  the  city  with  the  arbitrary  power  to  re- 
fuse to  maintain  any  street  in  the  annexed 
territory.  The  act  also  violates  the  Consti- 
tution of  this  state,  for  the  following  rea- 
sons: (a)  It  contains  matter  in  the  body, 
not  referred  to  in  the  title ;  such  matter  be- 
ing the  authority  to  Issue  bonds  to  the  con- 
stitutional limit  without  a  vote.  Tbe  title 
purports  to  amend  the  charter  of  the  city, 
and  the  body  does  not  refer  to  the  charter, 
and  does  not  purport  to  amend  the  same. 
The  title  purports  to  provide  for  the  amend- 
ment or  repeal  of  all  existing  laws  for  ex- 
tension of  the  corporate  limits,  and  there  is 
in  the  body  no  repeal  of  any  existing  law  on 
tbe  subject  (b)  Tbe  provision  of  the  act  in 
reference  to  the  sale  of  liquor  constitutes  a 
surrender  of  the  i>ollce  power,  and  Is  also  a 
special  law,  and  there  is  an  existing  general 
law  on  the  subject  (c)  The  act  authorizes 
the  city  authorities  to  work  the  county 
chain  gang  on  the  streets  of  the  annexed  ter- 
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rltory,  In  violation  of  the  act  of  November 
27,  1901.  Act8  1901,  p.  221.  (d)  The  act 
does  not  allow  a  vote  by  the  residents  of  the 
territory  to  be  annexed,  on  the  question  of 
annexation,  notwithstanding  a  provision  to 
that  effect  in  the  act  of  1900.  Acts  1900,  p. 
336.  (e)  The  act  provides  penalties  against 
residents  of  the  annexed  territory,  not  Im- 
posed on  other  residents  of  the  city.  The 
prayer  was  for  an  injunction  to  restrain  the 
sale  of  the  property  of  the  plaintiffs  under 
the  tax  executions,  for  general  relief,  and 
process.  In  an  amendment  allowed  on  No- 
vember 30,  1906,  It  is  alleged  that  only  one 
street  In  the  annexed  territory  has  been 
worked,  graded,  or  Improved  since  the  act  of 
1003  was  passed.  This  street  is  the  main 
thoroughfare  of  the  territory,  upon  which 
the  residents  are  exclusively  white  persons. 
The  plaintiffs  are  all  negroes,  and  the  streets 
upon  which  they  reside  have  received  no  at- 
tention whatever.  Since  the  petition  was 
flled,  the  property  of  plaintiffs  has  all  been 
sold  at  the  tax  sales  and  bought  in  by  the 
city.  The  prayer  of  the  amendment  is  that 
the  tax  sales  be  set  aside  and  the  deeds 
thereunder  canceled.  There  was  also  an 
amendment  striking  15  of  the  plaintiffs.  The 
defendants  filed  a  motion,  in  the  nature  of  a 
general  demurrer,  to  dismiss  the  petition,  be- 
cause it  set  forth  no  cause  of  action,  and 
there  was  nothing  therein  alleged  which  en- 
titled the  plaintiffs  to  the  relief  prayed. 
The  court  sustained  this  motion,  and  the 
plaintiffs  excepted. 

W.  D.  McNeil  and  J.  E.  Hall,  for  plaintiffs 
in  error.  Mlnter  Wlmberly  and  Jesse  Har- 
ris, for  defendants  In  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  Many  of  the  questions  Involved 
in  the  present  case  were  decided  in  the  case 
of  Toney  v.  Macon,  119  Ga.  83,  46  S.  E.  80. 
We  have  been  asked  to  overrule  that  decision, 
but  must  decline  to  do  so.  Nothing  baa  been 
suggested  which  arouses  any  misgivings  as  to 
the  soundness  of  the  rulings  therein  made, 
and  the  decision  is  therefore  adhered  to  and 
reaffirmed. 

2.  We  will  now  deal  with  such  questions 
in  the  present  case  as  are  not  controlled  by 
the  rulings  in  the  case  above  referred  to. 
The  second  section  of  the  act  In  question  is 
as  follows:  "The  mayor  and  council  of  the 
city  of  Macon  shall  have  full  power  and  au- 
thority, and  are  hereby  vested  with  power 
and  authority,  to  select,  lay  out,  and  name 
such  of  the  roads  and  alleys  in  the  territory 
hereinbefore  set  forth,  to  be  adopted  and 
known  as  streets  and  public  alleys  of  the 
city  of  Macon.  The  mayor  and  council  of 
the  city  of  Macon  shall  not  be  liable  in  any 
amount  for  any  failure  to  keep  in  repair  any 
of  the  roads  or  alleys  In  said  territory,  un- 
less the  same  shall  have  been  first  selected, 
named,  and  laid  out  as  streets  or  alleys." 
Acts  1903.  p.  581.  This  section  simply  con- 
fers upon  the  municipality  the  power,  usual- 


ly given  to  all  municipalities,  to  determine 
what  shall  be  Its  highways  and  thorough- 
fares. The  General  Assembly  has  the  author- 
ity to  establish  and  abolish  highways,  and 
It  may  delegate  this  authority  to  municipali- 
ties. Marietta  Chair  Co.  v.  Henderson,  121 
Oa.  399,  49  8.  E.  312.  This  U  all  that  baa 
been  attempted  in  the  act  now  in  question. 
When  the  city  authorities  select  an  existing 
road  or  alley  In  the  annexed  territory  as  a 
street  of  the  city,  it  becomes  thereby  an  es- 
tablished street  of  the  city,  and  cannot  be 
thereafter  vacated  except  In  the  manner  pre- 
scribed by  law.  The  effect  of  the  act  la  real- 
ly to  authorize  the  city  authorities  to  vacate 
such  of  the  roads  and  alleys  In  the  annexed 
territory  as,  in  their  discretion,  they  shall  see 
proper  not  to  select,  lay  out,  and  name  as 
streets  of  the  city.  There  can  be  no  question 
as  to  the  authority  of  the  General  Assembly 
to  thus  deal  with  its  highwaya  If,  however, 
any  of  the  roads  or  alleys  were  established 
public  highways  at  the  date  of  the  passage 
of  the  act,  and  the  cl^  authorities  fail  or 
refuse  to  select  them  as  streets  of  the  city, 
thus  carrying  into  effect  the  power  to  vacate 
delegated  to  them,  those  whose  property  may 
be  damaged  by  this  act  of  the  municipality 
may  not  be  without  a  remedy.  Bee,  in  this 
connection.  Marietta  Chair  Co.  v.  Henderson. 
121  Ga.  399-404,  49  S.  E.  312.  There  is  noth- 
ing in  the  act  in  question,  in  reference  to  the 
power  given  to  the  city  authorities  over  the 
roads  and  alleys  of  the  annexed  territory, 
which  violates  the  provisions  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States. 

8.  The  title  to  the  act  of  1903  la  In  the  fol- 
lowing words:  "An  act  to  amend  the  charter 
of  the  city  of  Macon,  providing  for  the  ex- 
tension of  the  corporate  limits  of  said  city, 
and  also  providing  for  amendment  or  repeal 
of  all  existing  laws  relating  to  the  extension 
of  the  corporate  limits  of  the  city  of  Macon, 
and  for  other  purposes."  Acts  1903,  p.  579. 
The  body  of  the  act  does  not,  in  terms,  de- 
clare that  It  Is  an  amendment  to  the  charter, 
but  the  subject-matter  Is  such  that  there  can 
be  no  doubt  that  such  was  the  legislative  pur- 
pose. It  deals  with  matter  appropriate  only 
to  an  amendment  to  the  charter.  It  la,  in 
substance,  an  amendment  to  the  charter,  and 
it  Is  entirely  Immaterial  that  it  Is  not  so 
declared  in  terms.  The  act  authorizes  the 
city  authorities  to  Issue  bonds  for  the  purpose 
of  establishing  a  system  of  sewers.  There 
is  nothing  in  the  act  to  indicate  that  these 
bonds  were  to  be  issued  In  any  other  manner 
than  that  prescribed  by  the  Constitution  and 
general  laws  of  the  state  on  the  subject.  If 
there  is  any  ambiguity  in  the  act  on  this  sub- 
ject, the  donbt  will  be  resolved  by  according 
to  the  General  Assembly  the  Intention  to  fol- 
low the  Constitution.  If  the  language,  prop- 
erly construed,  shows  a  contrary  intention, 
so  much  of  the  act  as  Is  subject  to  this 
criticism  can  be  disregarded,  and  the  re- 
maining portions  of  the  act  will  be  upheld. 
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The  title  la  broad  enough  to  embrace  the  pro- 
visions in  reference  to  the  Issue  of  bonds. 
It  contains  the  words  "and  for  other  pur- 
poses," and  these  words  authorize  any  legisla- 
tion germane  to  the  general  purpose  of  the 
act,  which  was  to  amend  the  charter  of  the 
dtf.  Mayor  of  Macon  t.  Hughes,  110  Oa. 
79«.  36  S.  E.  247.  The  act  of  1000  (Acts 
1900,  p.  836),  amending  the  charter,  was  not 
a  general  law  within  the  meaning  of  the  Con- 
stitution which  would  inhibit  the  General 
Assembly  from  thereafter  enacting  another 
amendment  to  the  charter  providing  for  the 
annexation  of  described  territory,  and,  at  the 
same  time,  keep  In  force  the  act  of  1800  as 
authority  for  future  annexation  In  the  man- 
ner therein  prescribed.  The  act  of  1903  pro- 
vided It  should  not  have  the  effect  to  repeal 
the  act  of  1900,  except  as  to  the  territory  em- 
braced in  the  act  of  1903.  This  was  permis- 
sible legislation,  and  the  title  of  the  act  was 
broad  enough  to  cover  it  The  act  distinctly 
stated  that  It  was  an  act  providing  for  the 
amendment  or  repeal  of  existing  laws  relat- 
ing to  the  extension  of  the  oori)orate  limits. 
These  words  would  authorize  the  legislation 
In  section  6  (p&ge  682)  of  the  act,  even  if  the 
words  "and  for  other  purposes"  did  not  ap- 
pear In  the  title.  The  act  of  1000  is  amended 
by  the  act  of  1903,  and  also  partially  repeal- 
ed. A  partial  repeal  of  an  act  in  a  subse- 
quent act  Is  an  amendment  of  the  act  therein 
dealt  with. 

4.  It  Is  contended  that  the  act  of  1903  is 
Invalid,  for  the  reason  that  It  authorizes  the 
working  of  the  county  chain  gang  on  the 
roads  In  the  annexed  territory,  la  violation 
of  the  act  of  1901  (Acts  1901,  p.  221).  In 
what  respect  it  violates  the  act  of  1901  Is  not 
pointed  oat,  and  we  are  at  a  loss  to  ascer- 
tain the  point  Intended  to  be  raised.  This 
general  attack  raises  no  question  for  deci- 
sion, and.  In  addition  to  this,  nothing  is 
said  in  the  brief  of  counsel  on  the  subject 
Even  If  the  pleading  had  raised  any  question 
for  decision,  we  would  treat  it  as  aban- 
doned. The  act  of  1903  is  not  unconstitution- 
al for  any  reason  urged  against  it  In  the  pres- 
ent case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


WALKER  r.  HILLYER. 

(Supreme  Court  of  Oeorgia.    Aug.  10,  1907.) 

Jtjdgxent — Parties. 

In  a  procpeding  to  foreclose  a  mortgage  on 
realty,  signed  by  two  persons,  where  a  plea  in 
bar  filed  by  one  of  them  is  admitted  to  be 
good,  and  the  only  evidence  submitted  is  the 
note  and  mortgage,  which  contains  a  written 
assignment  to_  the  plaintiff,  it  is  not  error  for 
the  court  to  direct  a  verdict  sustaining  the  plea 
of  the  defendant,  which  is  admitted  to  be  good, 
and  in  favor  of  the  plaintiff  for  the  amount  due 
on  the  note  and  mortgage  against  the  other  de- 
fendant, and  against  the  land  embraced  ia  the 
siortgage. 
(Syllabus  by  the  Court) 


Error  from  Superior  Court  Floyd  County; 
Moses  Wright  Judge. 

Action  by  J.  F.  Hillyer  against  Caleb 
Walker.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  W. 
M.  Henry,  for  defendant  in  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


STATB  V.  HARDSIN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  6,  1907.) 

L  Irtoxicatino     Liquors — Lioeksb— Powxb 

ot  MuNiciPAii  Authorities. 

The  power  reserved  to  the  Legislature  by 
section  46  of  article  6  of  the  Cionstitntion  of 
this  state  [Code  1906,  p.  izlii],  to  regulate  or 
prohibit  the  sale  of  Intoxicating  liquors,  sn>- 
tains  legislation,  vesting  in  the  councils  of 
cities  and  towns  sole  power  to  grant  or  refuse 
state  licenses  for  such  sales  within  the  corporate 
limits  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liqnors,  f  7.] 

2.  Samx. 

So  much  of  section  24  of  article  8  of  the 
Constitntion  [0>de  1906,  p.  ixziv]  as  commits  to 
county  courts  the  superintendence  and  adminis- 
tration of  the  internal  police  and  fiscal  affairs 
of  their  coanties,  under  such  regulations  as  may 
be  prescribed  by  law,  and  provides  that  no  li- 
cense for  sales  of  intoxicating  liquors  In  any 
mnniclpal  corporation  shall  be  granted  without 
the  consent  of  the  municipal  authorities,  is 
operative,  as  to  the  jurisdiction  to  grant  or  re- 
fuse licenses  for  such  sales,  only  so  long  and  to 
snch  extent  as  the  Legislature,  by  committing 
to  county  courts  such  jurisdiction,  makes  the 
function  a  part  of  the  police  affairs  of  the  coun- 
ties. 

3.  Statutes— CoNSTRUCTiOR. 

In  ascertaining  the  intention  of  the  people 
in  adopting  a  Constitution,  all  parts  of  the 
Clonstitution  must  be  considered,  every  article, 
section,  clause,  phrase,  and  word  allowed  some 
effect,  and  all  parts,  clauses,  phrases,  and  words 
harmonized,  if  possible.  No  part  or  word  in  It 
can  Im  ignored,  discarded,  treated  as  meaning- 
less, or  denied  purpose  and  effect,  unless  there 
be  irreconcilable  contradiction  and  repugnancy. 
[Ed.  Note. — For  cases  in  point,  see  C!ent  Dig. 
vol.  10,  Constitutional  Law,  t  9.] 

4.  INTOXICATIRO  Liquors— Requlation. 

As  section  24  of  article  8  [Code  1906,  p. 
Ixxlv]  gives  jurisdiction  to  county  courts,  under 
such  regulations  as  may  be  prescr!t>ed  by  law, 
a  construction,  denying  power  In  the  legisla- 
ture to  withhold,  or  take,  from  them  the  power 
to  grant  or  refuse  licenses  for  the  sale  of  In- 
toxicating liquois,  would  render  the  word  "regu- 
lating," in  section  46  of  article  6  [Code  1906,  p. 
Ixiii],  useless  and  ineffective  of  any  purpose, 
contrary  to  a  rule  of  interpretation,  universally 
observed  by  courts. 

5.  constitutionai.  law  —  conbtbuction  bt 
Lboislatube. 

A  contemporaneous   construction  or  Inter- 

firetatiou,  given  to  a  Constitution  by  the  Legis- 
ature,  and  acquiesced  In  by  the  people  and  the 
courts  for  a  long  period  of  time,  will  not  be 
disturbed  or  overthrown,  unless  It  be  plainly 
wrong. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Laws,  U  14,  15.]  : 
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6.  Sauk— iNTKBPBETATion  or  Fbauebs. 

In  determining  the  meaning  of  a  constitu- 
tional provision,  tne  interpretation  put  upon  it 
by  its  iramera  in  drafting  it,  and  tlie  people  in 
putting  it  into  operation,  as  stiown  bv  existing 
conditions  and  laws,  left  undisturbed  and  ex- 
pressly reco^ized  and  continued,  ought  to  have 
great  weight. 

[Ei.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  {  13.] 

7.  SlATnTES— CONBTBUCTION— REPltAI.. 

A  statute  revising  the  whole  subject-matter 
of  a  former  one,  or  a  former  series  of  statutes, 
becomes,  by  reason  of  its  scope  and  purpose,  to 
the  full  extent  of  the  terms  used  and  necessarily 
implied,  the  exclusive  rule  and  law,  governing 
the  subject,  and  is  therefore  a  substitute  for 
the  former  statute  or  statutes,  repealing  snch 
parts  thereof  as  are  inconsistent  with  the  new 
act,  and  not  a  mere  amendatory  act,  adding  to 
or  detracting  from  the  former  law. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  i  242.] 

8.  Sauk. 

The  pnriiose  of  such  a  statnte  is  the  provi- 
■ion  of  a  new,  complete,  and  comprehensive 
system  of  law  for  the  government  of  its  sub- 
ject-matter, and  the  method  of  drafting  and 
passing  it  is  not  the  erection,  upon  former  laws 
as  a  snbstractnre,  of  a  mere  superstructure,  but 
the  laying  of  new  foundations  and  the  erection 
of  a  new  and  complete  structure,  using  only 
such  of  the  old  materials  as  are  deemed  snit- 
able,  so  tliat  the  work  consists,  not  of  mere 
alteration  and  remodeling,  nor  of  exclusion,  nor 
of  the  double  process  of  exclusion  and  Inclu- 
sion, but  of  inclusion  only,  by  means  of  express 
and  implied  enactments  and  re-enactments  and 
express  and  implied  adoptions  of  existing  laws. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  242.] 

0.  Sake. 

The  language  of  anch  a  statute,  relating 
to  a  given  subject  within  the  scope  and  purpose 
of  the  act,  is  presumed  to  be  the  full  and  com- 
plete expression  of  the  legislative  will  and  in- 
tention respecting  that  matter ;  and  for  the  law 
on  that  suDiect  resort  cannot  be  had  to  other 
statutes,  unless  the  laD^uage  used  is  incapable 
of  conveying  any  meaning  or  has  expressly  or 
impliedly  adopted  them.  Statutes  formerly  in 
effect  relating  to  the  same  matter  are  not  con- 
sidered as  laws  in  pari  materia. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  S  242.] 

10.  Sauk— Intent  ov  Lboislatobk. 
However  awkward,  informal,  and  unusual 

the  language  of  a  statute  may  be,  the  legislative 
will  and  intention  manifested  by  it  must  be 
ascertained  by  the  court  and  enforced  as  the 
law.  The  intention  expressed  is  paramount  to 
form  and  must  have  the  force  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  44.  Statutes,  {  261.] 

11.  Samb. 

Awkwardness,  informality,  and  terseness  of 
expression  in  a  statute  cannot  be  imputed  to 
incompetency  or  lack  of  wisdom  on  the  part  of 
ttie  Legislature,  nor  to  the  perpetration  of  fraud 
and  trickery  upon   It. 

12.  Same— Presumptions. 

An  interpretation  of  a  statute  or  clause 
thereof  which  gives  it  no  function  to  perform, 
and  makes  it  a  mere  repetition  of  another 
clause,  must  be  rejected  as  unsound,  for  it  is 
presumed  that  the  Legislature  had  a  purpose  in 
using  every  word  and  clause  found  In  a  statute, 
and  intended  the  terms  used  to  be  effective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  44,  Statutes,  S  283.] 

13.  Same— AMBI0UIT7. 

Ambiguity  in  a  statute  or  other  instrument 
consists  of  susceptibility  of  two  or  more  mean- 


ings and  uncertainty  as  to  which  was  intended. 
Mere  informality  in  phraseology  or  clumsiness 
of  expression  does  not  make  It  ambi^ous,  if 
the  language  imports  one  meaning  or  intention 
with  reasonable  certainty. 

14.  Samk— Implications. 

That  which  is  necessarily  implied  in  a  atat- 
nte,  or  must  be  included  in  it  in  order  to  make 
the  terms  actually  used  have  effect,  acoor^ng  to 
their  nataie  and  ordinary  meaning,  is  as  mudi 
a  part  of  it  as  if  it  had  been  declared  in  express 
terms. 

15.  iNTOxiOATiNa   LiQTTOBS— Licenses— Pow- 
KBS  or  Town. 

Tested  by  these  well-settled  rules  ci  inte^ 
pretation  and  construction,  section  36,  c.  40,  a 
88,  of  the  Acts  of  1891,  the  declared  and  maiu- 
fest  object  of  which  was  the  provision  of  a 
complete  system  of  law  for  the  government  of  the 
town  of  Point  Pleasant,  as  shown  by  its  title 
and  enactments,  reading  as  follows,  "The  council 
shall  prescribe,  by  ordinance,  the  manner  in 
which  licenses  of  all  kinds  shall  be  applied  for 
and  granted,  and  it  shall  require  the  payment 
of  the  taxes  thereon  before  delivery  to  the  per- 
son applying  therefor,"  vests'  in  the  conncil  of 
said  town  sole  power  to  grant  or  refuse  state 
as  well  as  municipal  licenses  for  the  sale  of 
Intoxicating  liquors. 

16.  Same. 

The  language  of  said  section  Is  not  ambi^a- 
ons,  but,  if  It  were,  it  could  mean  nothing  else, 
when  read  In  the  light  of  section  40,  p.  90.  ot 
the  same  act,  showing  knowledge  on  tJie  part  of 
the  Legislature  of  an  alleged  previous  amend- 
ment made  to  the  charter  of  said  town  purport- 
ing to  confer  such  authority  uiwn  the  council  in 
express   term. 

17.  Statdtes— Construction. 

In  seeking  the  meaning  and  Intent  of  a 
statute,  regard  must  be  had  to  its  subject-matter 
and  all  the  surrounding  drcumstanees  known 
to  the  Legislature. 

[Ed.  Note.— For  caseR  in  point,  see  Cent.  Die. 
vol.  44,  Statutes,  i  291.] 

18.  Same— Pbesumftions. 

The  Legislature  is  presumed  to  have  had 
full  knowldge  of  the  subject-matter  of  statates 
passed  by  it. 

19.  CONSTITUnONAI.  LAW— LEGI8I.ATIVE  PoW- 
EBS. 

The  proTlnoe  of  the  Legislature  is  to  make 
and  repeal  laws,  not  to  determine  what  is,  or 
has  been,  the  law,  for  that  is  judicial  action 
within  the  exclusive  province  of  the  courts. 

20.  Statutes  —  Conbtbuction  —  Pbesumf- 
tions. 

Courts  will  not  presume  that  the  Legisla- 
ture, in  referring  to  all  the  amendments  made 
to  the  charter  of  a  town,  did  not  take  notice 
of  one  of  them,  because,  since  the  passage  of  the 
act,  making  such  reference,  its  validi^  has 
been  denied,  for  it  was  not  within  the  domain 
of  legislative  action  and  power  to  pass  upon  the 
question  of  its  validity. 

McWhorter  and  Miller,  JJ.,  dissentinc 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mason  County. 
John  Harden  was  convicted  of  an  illegal 
sale  of  liauors,  and  brings  oror.    Rereraed. 

L.  O.  Somerville,  W.  R.  Gnnn,  John  L. 
Wbitten,  Henry  M.  Russell,  J.  S.  Spencer, 
and  MoHohan,  McGUntlc  &  Mathews,  for 
plaintiff  in  enor.  The  Attorney  Gteneral,  L. 
S.  Echols,  Lace  Marcum,  and  RanUn  Wiiej, 
for  the  Statfe 


POFFENBAROBR.    J.    Whether   the   de- 
fendant, John  Harden, /likd.  A  valid  Ueaaee 
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to  sell,  at  retail,  aplrltuons  liqaora,  wine, 
norter,  al^  beer  and  drinks  of  a  like  nature, 
at  the  time  he  made  tbe  sale  of  liquor 
charged  In  the  Indictment  against  him  as 
having  been  unlawfully  made,  is  the  sole 
question  presented  by  this  record.  That 
be  made  a  sale  of  Uquor  in  the  town  of  Point 
Pleasant,  Biason  county,  W.  Va.,  within  one 
year  next  preceding  the  finding  of  the  in- 
dictment, is  fully  proven  and  not  contested. 
Whether  his  license  was  valid  or  not  must 
be  determined  by  the  application,  to  the 
proTlsions  of  the  charter  of  the  town  of 
Point  Pleasant,  which  the  defendant  insists 
conferred  upon  the  councU  of  said  town 
sole  authority  and  power  to  grant  such  li- 
censes for  such  sales  within  the  corporate 
limits  of  said  town,  of  principles  of  law 
and  settled  rules  of  interpretation.  The 
question  is  purely  a  legal  one.  It  is  in  no 
sense  a  moral  question  or  a  question  of 
public  policy.  It  is  to  be  determined  solely 
by  legal  tests,  and  not  by  the  personal 
views,  opinions,  or  preferences  of  anybody 
assuming  to  speak  for  the  general  public. 
It  is  a  question  of  what  the  Legislature  bad 
the  power  to  say  and  what  it  did  say,  as  de- 
termined by  rules  of  law.  In  construing 
statutes,  courts  have  nothing  to  do  with, 
and  cannot  consider,  matters  of  public  policy, 
moral  Justice,  or  expediency,  except  in  so 
far  tCa  the  Legislature,  by  some  language 
nsed  in  the  statute,  has  evinced  an  Inten- 
tion to  pursue  or  advance  some  particular 
policy.  "Statutes  cannot  be  declared  In- 
valid on  the  ground  that  they  are  unwise, 
or  unjust,  or  unreasonable  or  immoral,  or 
because  opposed  to  public  policy,  or  the 
spirit  of  the  Constitution.  Unless  a  statute 
violates  some  express  provision  of  the  Cou- 
itltntion,  it  must  be  held  to  be  valid.  These 
principles  are  supported  by  numerous  an- 
thorities,  some  of  which  are  referred  to  in 
the  margin."  Lewis'  Suth.  Stat.  Const.  { 
86,  referring  to  probably  75  or  100  decisions. 
Including  Dewey  v.  United  States,  178  U. 
S.  510,  20  Sup.  Ct  981,  44  L.  Ed.  1170,  in 
which  Mr.  Justice  EUtrlan  said,  in  reference 
to  the  duty  of  the  court:  "Our  province  Is 
to  declare  what  the  law  is,  and  not,  under 
the  guise  of  Interpretation  or  under  the  in- 
fluence of  what  may  be  surmised  to  be  the 
policy  of  the  government,  so  to  depart  from 
sound  rules  of  construction  as  In  effect  to 
adjudge  that  to  be  law  which  Congress  has 
not  enacted  as  such."  And  further:  "Of 
course,  onr  duty  is  to  give  effect  to  the  will 
of  Congress  touching  this  matter;  but  we 
must  ascertain  that  will  from  the  words 
Congress  has  chosen  to  employ,  interpret- 
ing such  words  according  to  their  ordinary 
meaning,  as  well  as  in  the  light  of  all  the 
circumstances  that  may  fairly  be  regarded 
as  having  been  within  the  knowledge  of  the 
legislative  branch  of  the  government  at  the 
time  it  acted  on  the  subject."  In  Brewer  v. 
Blougher,  14  Pet  (U.  8.)  178,  10  L.  Ed.  408, 
Chief  Justice  Taney  said:    "The  expediency 


and  moral  tendency  of  this  new  law  of  In- 
heritance is  a  question  for  the  Legislature 
of  Maryland,  and  not  for  tliis  court"  Nor 
is  the  court  at  liberty  to  Inquire  Into  the 
motives  of  the  legislators  in  voting  for  a 
law  or  to  impeach  the  law  on  the  ground  of 
fraud  or  corruption,  either  at  the  suit  of  a 
private  person  or  the  state.  Lewis'  Suth. 
Stat  Const  {  496;  Slack  v.  Jacob,  8  W.  Va. 
612.  It  is  conclusively  presumed  that  the 
Legislature  has  acted  from  pure  motives 
and  had  wisdom  enough  to  preclude  their 
having  been  imposed  upon  or  deluded  into 
unwise  legislation.  From  these  rules  and 
principles  no  court  can  depart  without  viola- 
tion of  law,  in  deference  to  public  clamor 
or  for  any  other  purpose.  Though  every 
man  in  the  state  should  demand  of  the 
court  that  it  annul  a  law  oiw  refuse  to  sus- 
tain it  t)ecause.  In  the  estimation  of  the 
public,  it  is  an  unwise  taw,  or  an  Immoral 
law,  the  court  could  not  comply  with  the 
demand.  Their  application  must  be  made 
to  the  Legislature,  the  only  tribunal  having 
power  to  grant  such  relief.  What  I  have 
said  here,  by  way  of  preface  to  this  opinion, 
is  not  intended  as  a  reflection  upon,  or  a 
criticism  of,  any  of  my  associates,  whose 
Judgment  has  constrained  them  to  differ 
from  me,  as  to  the  conclusion  and  Judgment 
in  this  case,  or  the  grounds  thereof.  What 
I  have  thus  said  has  been  superinduced  by 
the  wide  public  interest  manifested  In  cases 
arising  under  the  Uquor  laws  of  this  state, 
of  which'  the  court  takes  Judicial  notice,  to 
the  end  that  the  public  may  the  better  un- 
derstand what  the  province  of  the  court  Is 
and  what  It  Is  not,  and  to  show  that  the 
courts,  in  disposing  of  cases,  can  no  more 
lean  to  the  one  side  than  to  the  other,  from 
oonsiderations  of  fear,  or  out  of  deference 
to  public  opinion,  or  by  way  of  conforming 
to  persona)  views  and  opinions  concerning 
public  policy  and  expediency,  in  disposing 
of  any  case. 

A  preliminary  but  vital  question  In  the 
case  Is  whether  the  Legislature  has  power 
to  confer  upon  municipal  corporations  sole 
and  exclusive  power  to  grant  or  refuse  li- 
censes for  the  sale  at  retail  of  spirituous  liq- 
uors within  their  corporate  limits.  That  it 
may  do  so,  and,  to  that  extent,  deprive 
county  courts  of  their  Jurisdiction  In  respect 
to  such  sales  or  traffic,  has  been  expressly 
decided  by  this  court  In  Ward  &  Co.  v. 
County  Court  51  W.  Va.  102,  41  S.  E.  154. 
and  Wilson  v.  Ross.  40  W.  Va.  278,  21  S.  E. 
868;  and  in  Moundsvllle  v.  Fountain,  27  W. 
Va.  182.  Judge  Green,  speaking  for  this 
court  expressed  the  opinion  that  the  Legis- 
lature is  not  restrained,  by  the  Constitution, 
from  taking  the  Jurisdiction  out  of  the 
hands  of  a  county  court  and  vesting  It  In  a 
municipal  corporation.  What  was  said  In 
Moundsvllle  v.  Foimtaln  Is  probably  an  obi- 
ter dictum,  but  the  other  two  cases  have 
expressly  and  unequivocally  enunciated  the 
doctrine  as  a  matter  i^  positiTi  and  direct 
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adjudication;  that  question  being  in  eacli  of 
the  cases  necessarily  and  inevitably  involv- 
ed. Ward  V.  County  Court  declares,  in  point 
2  of  the  syllabus:  "The  provision  of  chap- 
ter 44,  p.  144,  Acts  1800,  that  the  council  of 
the  city  of  Grafton  shall  have  exclusive 
power  to  grant  liquor  llceflses  iwlthin  it,  is 
not  repugnant  to  section  24,  art  8,  of  the 
Constitution,  or  any  other  clause  therein." 
Wilson  V.  Ross  asserts  the  same  proposition 
in  the  following  terms:  "The  act  of  Febru- 
ary 24,  1869,  amending  the  charter  of  the 
town  of  Ceredo,  confers  upon  the  council  of 
that  town  the  sole  power  to  grant,  or  not 
grant,  a  state  license  for  the  sale  of  intoxi- 
cating liquors  within  the  limits  of  said  town. 
Such  act  is  not  repugnant  to  the  Constitu- 
tion of  the  state  (see  section  46  of  article  6, 
and  section  24>of  article  8,  of  the  state  Cdn- 
stltution),  and  such  sole  power  to  grant  such 
license  or  not  Is  recognized  by  section  11  of 
chapter  32  of  the  Code  as  vested  In  the  mu- 
nicipal authorities  of  such  town." 

While  it  is  undoubtedly  within  the  power 
of  this  court  to  overrule  its  own  erroneous 
decisions  and  declare  them  never  to  have 
been  law,  except  for  the  purpose  of  the  par- 
ticular cases  in  which  they  were  rendered, 
and  though  it  is  sometimes  done,  such  ac- 
tion is  never  taken  until  after  the  court  has 
become  fully  convinced  of  their  unsound- 
ness. Nothing  produced  in  the  argument  of 
this  case  impresses  upon  my  mind  any  seri- 
ous question  as  to  the  correctness  of  the 
views  and  conclusions  expressed  by 'the  court 
in  the  cases  referred  to.  The  argument 
against  them  is  all  predicated  upon  that 
portion  of  section  24  of  article  8  of  the  Con- 
stitution which  reads  as  follows  [Code  1006, 
p.  Ixxiv]:  "The  county  courts,  through 
their  clerks,  shall  have  the  custody  of  all 
deeds  and  other  papers  presented  for  record 
in  their  counties,  and  the  same  shall  be  pre- 
served therein,  or  otherwise  disposed  of,  as 
now  is,  or  may  be  prescribed  by  law.  •  •  • 
They  shall  also,  under  such  regulations  as 
may  he  prescribed  by  law,  have  the  super- 
intendence and  administration  of  the  Inter- 
nal police  and  fiscal  affairs  of  their  counties. 
Including  the  establishment  and  regulation 
of  roads,  ways,  bridges,  public  landings, 
ferries  and  mills,  with  authority  to  lay  and 
disburse  the  county  levies.  Provided,  that 
no  license  for  the  sale  of  intoxicating  liq- 
uors in  any  Incorporated  city,  town  or  vil- 
lage, shall  be  granted  without  the  consent 
of  the  municipal  authorities  thereof,  first 
had  and  obtained."  If  this  provision  stood 
alone,  unlimited  and  unqualified  by  anything 
else  in  the  Constitution  relating  to  the  sale 
of  iqtoxicating  liquors,  the  contention  for 
exclusive  jurisdiction  in  the  county  court, 
beyond  the  reach  of  legsiattve  powers,  would 
be  plausible;  but  it  does  not  stand  alone  and 
unqualified.  Section  46  of  article  6  [Code 
1006,  p.  Ixiii],  relating  to  the  powers  of  the 
Legislature  under  the  Constitution,  says: 
"Laws  may  be  passed  regulating  or  prohibit- 


ing the  sale  of  intoxicating  Hquotb  within 
the  limits  of  this  state."  Section  24  of 
article  8  does  not  expressly  say  that  the 
county  courts  shall  have  sole  and  exclusive 
power  to  grant  or  refuse  licenses  for  such 
sales.  In  order  to  so  hold  and  declare,  the 
court  would  be  bound  to  say  that  the  mat- 
ter of  granting  or  refusing  licenses  belongs 
to  the  internal  police  and  fiscal  affairs  of 
the  counties,  and,  ordinarily,  this  might  be 
true;  but  it  was  bompetent  for  the  people,  in 
adopting  the  Constitution,  to  say  that,  for 
certain  purposes,  among  which  is  the  matter 
of  Jurisdiction  to  regulate  or  prohibit,  it  shall 
not  be  deemed  a  part  of  the  internal  police 
and  fiscal  affairs  of  a  county,  but  a  part  of 
the  police  and  fiscal  powers  of  the  state,  and 
left  under  the  control  of  the  Legislature. 
Section  46  of  article  6  seems  plainly  to 
have  been  intended  to  effect  this  result,  and. 
In  the  absence  of  any  constitutional  provi- 
sion to  the  contrary,  It  would  be  so.  At  the 
time  of  the  adoption  of  the  Gonstltntion, 
many,  no  doubt  most,  of  the  county  courts 
of  the  state,  possessed  and  were  exercising, 
under  the  statute  then  In  force,  power  to 
grant  or  refuse  licenses.  It  was  apparent 
therefore,  to  the  framers  of  the  Constitution 
and  the  people,  that,  until  the  Legislature 
should  see  fit  to  exercise  this  power,  under 
section  46  of  article  6,  the  county  courts 
would  continue,  under  the  then  existing 
law,  so  to  exercise  Jurisdiction,  respecting 
the  granting  or  refusing  of  licenses.  There 
was  a  possibility  that  the  Legislature  might 
never  see  fit  to  remove  this  Jurisdiction  from 
the  county  courts  and  vest  it  elsewhere.  In 
view  of  these  considerations,  the  framers  of 
the  Constitution  and  the  people  deemed  It 
wise  to  impose  a  limitation  upon  the  powers 
of  both  the  Legislature  and  the  county  courts, 
for  the  protection  of  municipal  corporations, 
by  ordaining  the  provision  "that  no  license 
for  the  sale  of  Intoxicating  liquors  In  any 
incorporated  city,  town  or  village,  shall  be 
granted  without  the  consent  of  the  mnnic- 
Ipal  authorities  thereof,  first  had  and  obtain- 
ed." A  Constitution,  for  the  most  part,  may 
be  constnied  as  a  great  compact  or  agree- 
ment entered  Into  by  all  the  people  of  the 
state,  for  and  on  behalf  of  themselves  and 
those  who  shall  come  after  them,  until 
such  time  as  It  is  abolished,  changed,  or 
modified. 

An  elementary  rule  of  construction,  appli- 
cable to  every  kind  of  written  Instruments, 
Is  that  all  parts  of  the  Instrument  under  con- 
sideration shall  be  considered,  and  every 
portion,  paragraph,  clause,  and  word  griven 
effect  If  It  be  susceptible  of  such  construc- 
tion, and,  whether  it  be  so  susceptible  or  not 
all  of  its  parts  must  be  considered,  and  ns 
court  is  warranted  in  expunging  or  declaring 
meaningless  or  ineffective  any  word,  phrase, 
or  clause,  except  in  the  case  of  irreconcilable 
conflict  and  repugnance.  It  is  equally  as 
well  settled  by  authority,  and  consonant  with 
reason  and  common  sense,  that  no  mere  kn- 
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plication,  not  necessary,  In  the  sense  that  It 
Is  so  plain  that  the  contrary  thereof  cannot 
be  supposed,  can  ever  be  permitted  to  over- 
come, break  do-wn,  or  cut  out,  as  meanings 
less  or  Irreconcilable,  an  express  provision  of 
a  Constitution  or  any  other  Instrument.  The 
language  of  section  46  of  article  6  Is  plain, 
positive,  and  unqualified.  It  says  laws  may 
be  passed  regulating  or  prohibiting  the  sale 
of  Intoxicating  liquors  within  the  limits  of 
this  state.  There  Is  no  qualification  or  limi- 
tation as  to  the  mode  of  regulation.  That  Is 
left,  by  the  language  of  this  section,  to  the 
discretion  of  the  Legislature.  No  other  ex- 
press provision  of  the  Constitution  seems  to 
qualify  or  restrain  It  in  any  manner  or  to 
any  extent,  except  the  proviso  which  has 
been  quoted  from  section  24  of  article  8. 
Whether  that  Is  a  limitation  upon  the  power 
reserved  by  section  46  of  article  6,  we  do  not 
undertake  to  determine,  because  it  is  unnec- 
essary. No  such  question  arises  In  the  case. 
But,  if  it  is.  It  does  not  by  any  express  terms 
say  that  Jurisdiction  for  the  granting  or  re- 
fusing of  licenses  Is  irrevocably  vested  in  the 
county  courts.  It  suffices  the  purposes  of 
that  proviso  to  say  that,  when  the  county 
courts,  by  virtue  of  laws  passed  by  the  Leg- 
islature, have  the  power  to  grant  licenses, 
tbey  shall  not  license  the  sale  of  liquors  In 
any  incorporated  city,  town,  or  village  with- 
out the  consent  of  the  mnnlcipal  autbocitles 
thereof  first  had  and  obtained.  This  gives 
that  proviso  effect,  a  broad  effect,  operative 
on  both  county  courts  and  the  Legislature, 
and  that  Is  all  the  rule  of  construction  re- 
quires of  the  court.  There  is  no  authority 
or  Justification  In  any  rule  of  Interpretation 
for  carrying  it  beyond  this,  so  far  as  to  cut 
down  the  word  "regulating"  In  section  46  of 
article  6. 

That  part  of  section  24,  art  8,  which  says 
the  county  court  under  such  regulations  as 
may  be  prescribed  by  law,  shall  have  the  su- 
perintendence and  administration  of  the  in- 
ternal police  and  fiscal  affairs  of  the  coun- 
ties, may  also  have  effect,  a  broad  sweeping 
effect  without  catting  down  or  Impairing  the 
language  of  section  46  of  article  6.  Until 
the  Legislature  otherwise  ordains,  the  mat- 
ter of  licenses  may  be,  and  probably  is,  In  a 
legal  soise,  a  part  of  the  Internal  police  and 
fiscal  affairs  of  the  counties.  Said  section 
46  says,  not  that  the  Legislature  shall,  but 
that  it  may,  pass  laws  regulating  or  prohibit- 
ing the  sale' of  intoxicating  liquors  within  the 
limits  of  the  state.  This  Is  broad  enough 
to  authorize  the  Legislature  to  confer  such 
power  upon  the  county  court.  It  would  be 
one  mode  of  regulating  the  traffic,  but  not 
the  only  one  conceivable.  It  was  apparent 
to  the  framers  of  the  Constitution  that  this 
migbt  be  the  mode  selected  by  the  Legisla- 
ture, and.  In  that  event  the  county  courts 
would  have  the  superintendence  and  supervi- 
«ion  of  the  traffic  in  liquors  to  the  extent 
aforesaid.  That  in  a  practical  sense,  the 
people  could  vest  any  particular  power  in  the 


county  court  permanently  or  temporarily,, 
absolutely  or  conditionally,  Is  plain.  That 
they  had  the  power,  In  adopting  the  Consti- 
tution, to  accomplish  this,  is  beyond  question. 
The  Constitution  is  the  paramount  law,  and 
the  people  of  the  state  were  the  authors  of 
it  Their  power  to  do  anything  they  saw 
fit  that  did  not  Infringe  upon,  or  fall  under 
the  condemnation  of,  some  provision  of  tbe- 
Constltution  of  the  United  States,  was  abso- 
lutely without  limit  In  framing  the  Con- 
stitution and  adopting  it,  they  used  language 
which,  according  to  its  literal  Interpretation, 
reserves  to  the  Legislature  unlimited  power 
over  the  liquor  traffic.  Effectual  regulation 
might  require  that  the  superintendence  and 
administration  of  the  liquor  traffic  be  wholly 
withdrawn  from  the  county  courts  and  plac- 
ed elsewhere.  It  was  a  matter  which  so  im- 
pressed itself  upon  the  authors  of  the  Con- 
stitution that  they  felt  called  upon  to  deal 
with  it  and  provide  for  its  regulation,  by  a 
special  clause  In  the  Constitution.  If  they 
deemed  It  a  part  of  the  police  and  fiscal  af- 
fairs of  the  counties,  they  may  have  foreseen 
the  necessity,  at  some  time,  of  power  in  the 
Legislature  to  withdraw  it  from  the  county 
courts  and  commit  it  to  some  other  tribunal 
or  officer,  and  they  used  In  the  Constitu- 
tion language  of  sufficient  breadth,  and  apt 
phraseology,  to  accomplish  this  result,  and 
language  which  cannot  be  made  to  have  any 
other  effect  without  qualifying  or  restrain- 
ing it  by  a  mere  unnecessary  Implication, 
arising  from  language  used  in  another  part 
of  the  Constitution. 

Courts  are  bound.  In  construing  a  Consti- 
tution, statute,  or  other  instrument,  to  pre- 
sume that  the  authors  of  the  instrument  had 
some  purpose  in  inserting  every  clause  found 
in  It,  and  every,  word  of  the  clause,  and  In- 
tended It  to  have  some  effect  If  we  say  sec- 
tion 46  of  article  6  only  reserves  to  the  Legis- 
lature the  power  to  prohibit  the  sale  of  in- 
toxicating liquors  and  to  prescribe  regula- 
tions for  the  government  of  county  courts  in 
granting  or  refusing  licenses,  we  deny  to  so 
much  of  that  clause  as  relates  to  regulation 
any  purpose  whatever.  It  was  wholly  unnec- 
essary and  vainly  and  futllely  inserted  in  the 
Constitution,  if  it  meant  no  more  than  this, 
for  section  24  of  article  8  made  the  super- 
intendence and  administration  of  the  coun- 
ty courts  subject  to  "such  regulations  as  may 
be  prescribed  by  law."  Unless  we  say,  there- 
fore, that  the  power  to  regulate  reserved  to 
the  Legislature  by  section  46  of  article  6 
meant  something  more  than  this,  we  must 
say  that  It  means  nothing,  and  that  we  are 
not  at  liberty  to  say,  as  will  l>e  shown  by 
abundant  authority  hereinafter  cited. 

The  power  to  regulate  the  traffic  In  liquor 
is,  I  repeat  a  part  of  the  sovereign  power 
of  the  state.  In  the  absence  of  some  consti- 
tutional provision  eliminating  it  therefrom 
and  vesting  It  elsewhere.  Such  powers  are 
not  generally  cut  off,  except  by  express  pro- 
visions, and  never  by  any  limriication,  un- 
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-  less  It  be  a  necessai7  one.  There  must  be 
something  In  the  Constitution  so  plainly  ef- 
fecting this  separation  or  delegation  of  pow- 
er that  the  contrai7  cannot  be  reasonably 
supposed.  Every  presumption  is  against  it 
This  court,  in  Dillon  t.  County  Court  of 
Braxton  Co.,  65  S.  B.  382,  declared.  In  refer- 
ence to  the  power  of  taxation,  that :    "It  Is 

'  so  high  and  extraordinary  in  character  that 
it  is  presumed  to  remain  In  the  Legislature 
until  the  contrary  is  shown  by  express  pro- 
vision or  the  equivalent  thereof.  •  •  • 
Hence  It  cannot  be  maintained  that  the  peo- 
ple. In  adopting  the  Constitution,  recognized 
a  legislative  power  of  this  kind  In  these  local 
tribunals,  which  they  signified  their  inten- 
tion to  leave  in  their  hands  by  not  expressly 
divesting  them.  No  clause  in  the  Constitu- 
tion, either  in  express  terms  or  by  necessary 
implication,  denies  to  the  lawmaking  body 
the  exercise  of  this  species  of  legislative 
power,  which  must  reside  in  It,  if  it  has  not 
been  talcen  away."  Tliis  same  rule  must  be 
applicable  to  a  subject  deemed  by  the  people 
to  be  so  important  as  to  require  a  special 
provision,  respecting  It,  In  the  organic  law 
of  the  state. 

The  rule  of  contemporaneous  construction 
also  sustains  the  decisions  of  this  court 
In  Wilson  V.  Ross  and  Ward  v.  County  Court, 
and  the  dictum  In  MoundsvUle  v.  Fountain. 
At  the  date  of  the  adoption  of  the  Oonstltu- 
tlon  in  1872,  and  long  before  that  time,  cer- 
tain municipal  corporations  of  this  state  bad 
the  sole  and  exclusive  power,  under  the  stat- 
ute, to  grant  or  refuse  license.  Tills  Is  as- 
serted by  Judge  Oreoi  In  Monndsville  v. 
Fountain,  aud  the  act  of  the  Legislature 
passed  November  28,  1863  (Laws  1863,  p.  144, 
c  113)  recognizes  that  state  of  affairs.  Sec- 
tion 3  (page  145)  of  that  act  says:  "Where 
the  council  of  a  city  or  town  is,  by  its  char- 
ter or  any  law  of  this  state^  authorized  to 
grant  or  refuse  licenses  for  any  particular 
purpose,  no  license  Issued  under  this  act 
shall  be  deemed  to  authorize  any  person  to  do 
any  act,  or  carry  on  any  business,  calling  or 
profession  within  the  corporate  limits  of  such 
city  or  town  without  having  obtained  license 
therefor  as  required  by  the  by-laws  or  ordi- 
nances of  such  city  or  town,  but  all  licenses 
granted  under  such  by-laws  or  ordinances 
shall  be  assessed  with  and  pay  to  the  state 
the  same  taxes  as  other  licenses  of  like  kind, 
in  addition  to  any  tax  payable  thereon  to 
such  city  or  town."  Section  4  of  that  act 
says:  "Licenses  to  keep  a  hotel  or  tavern; 
or  to  sell  drinks  or  refreslunents  at  a  public 
theatre ;  or  to  sell  at  retail  spirituous  liquors, 
wines,  porter,  ale,  beer,  or  any  drink  of  like 
nature;  or  to  keep  for  public  use  or  resort  a 
bowling  alley  or  saloon,  billiard  table  or  table 
of  like  kind,  shall  be  Issued  only  when  au- 
thorized by  resolution  of  the  board  of  su- 
pervisors of  the  county,  except  where  the 
council  of  a  city  or  town  are  authorized,  as 
aforesaid,  to  grant  such  licenses.  In  which 
ease  they  shall  be  issued  only  when  autliot^ 


Ized  by  such  coundl."  Chapter  32  of  the 
Code  of  1868  recognizes  the  same  condition 
of  things.  Tliese  laws,  conferring  upon  cer- 
tain municipal  corporations  sole  and  exclusive 
power  to  grant  or  refuse  licenses  for  the  sale 
at  retail  of  spirituous  liquors,  were  in  force 
at  the  adoption  of  the  Oonstitntlon.  Notb- 
Ing  in  the  Constitution  expressly  repeals 
them.  On  the  contrary,  the  Oonstltntioa  it- 
self provides  as  follows :  "Such  parts  of  the 
common  law,  and  of  the  laws  of  this  state  as 
are  in  force  when  this  article  goes  into  opera- 
tion, and  are  not  repugnant  thereto,  shall  be 
and  continue  the  law  of  the  state  until  alter- 
ed or  repealed  by  the  Legislature."  Article 
8,  {  21  [Code  1906,  p.  Ixxiii].  These  statntoty 
provisions,  recognizing  such  powers  in  mnnlc- 
Ipal  corporations,  have  remained  in  the  Code 
and  acts  of  the  Legislature  from  1863  down  to 
the  present  time,  and  some  of  these  powers 
were  held  long  before  1863,  as  in  tlie  case  of 
the  city  of  Wheeling.  This  fact  signifies  that 
the  L^islature  has  construed  the  Constitn- 
tion,  from  the  very  date  of  the  adoption  of 
that  instrument  down  to  the  present  time,  as 
authorizing  it  to  confer  upon  municipal  cor- 
porations the  power  in  question,  and  the 
courts  and  people  of  the  state  Iiave  ac- 
quiesced in  that  construction  tor  more  than 
40  years,  and  even  longer. 

Now,  the  rule  declared  by  an  authority  of 
no  less  renown  tluin  John  Marshall,  Chief 
Justice  of  the  United  States,  In  the  great 
case  of  McCnIIoch  v.  Maryland,  4  Wheat  (U. 
8.)  816,  421,  4  L.  Ed.  579,  is  that  thU  ac- 
quiescence is  so  potent  on  the  question  of  the 
construction  of  a  Constitution  that  courts 
will  give  lieed  to  it  and  adopt  It  unless  it 
appears  to  be  plainly  wrong.  After  liaving 
said  that  the  power  to  Incorporate  a  national 
bank  "being  considered  merely  as  a  means, 
to  be  employed  only  for  the  purpose  of  carry- 
ing into  execution  the  given  powers,  there 
could  be  no  motive  for  particularly  mention- 
ing if  be  continued  as  follows:  "The  pro- 
priety of  this  remark  would  seem  to  l>e  gen- 
erally acknowledged  by  the  universal  acquies- 
cence in  the  construction  which  has  been  uni- 
formly put  on  the  third  section  of  the  fourth 
article  of  the  Constitution.  The  power  to 
'make  all  needful  rules  and  r^ulations  re- 
specting the  territory  or  other  property  be- 
longing to  the  United  States'  is  not  more  com- 
prehensive, than  the  power  'to  make  all  laws 
which  shall  be  necessary  and  proper  for  car- 
rying into  execution'  the  powers  of  the  gov- 
ernment Tet  all  admit  the  oonstitationalitr 
of  a  territorial  government  which  is  a  cor- 
porate l>ody."  The  same  rule  liad  been  laid 
down,  some  16  years  before,  by  Mr.  Justice 
Patterson,  of  the  same  court,  in  Stuart  t. 
Laird,  1  Cranch  (U.  S.)  299.  2  L,  Ed.  US,  In 
the  following  terms:  "Another  reason  for 
reversal  Is  that  the  Judges  of  the  Supreme 
Court  have  no  right  to  sit  as  circuit  Judges, 
not  being  appointed  as  such,  or,  in  other 
words,  that  they  ought  to  liave  distinct  com- 
missions for  tliat  purposefully ^i^f^Jectloii, 
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which  1b  of  receat  date,  It  Is  sufBcient  to  ob* 
serve  thai  practice  and  acquiescence  under 
It  for  'a  period  of  several  years,  conunencing 
with  the  orKanlzatlon  of  the  Judicial  system, 
affords  an  Irresistible  answer,  and  has  Indeed 
fixed  the  construction.  It  Is  a  contemporary 
Interpretation  of  the  most  forcible  nature. 
This  practical  exposition  Is  too  strong  and  ob- 
stinate to  be  shaJien  or  controlled.  Of  course, 
the  question  is  at  rest,  and  ought  not  now 
to  be  di8tnrt>ed."  In  Holmes  v.  Hunt,  122 
Mass.  SOS,  2S  Am.  Rep.  381,  the  learned 
Chief  Justice  Gray  said,  concerning  the  -con- 
stitutionality of  the  provisions  of  a  certain 
statute,  that  it  bad  been  substantially  re-en- 
acted, upon  each  revision  of  the  statutes  of 
the  commonwealth  since  1817,  a  period  of  60 
years,  and  continued  as  follows:  "They  have 
been  constantly,  applied  In  practice,  and  re- 
peatedly expounded  by  this  court  without  a 
doubt  of  their  validity  being  suggested,  for 
nearly  60  years.  After  so  long  a  practical 
construction  and  acquiescence  by  the  Legisla- 
ture, by  the  courts,  and  by  all  parties  to  Ju- 
dicial proceedings,  it  would  require  a  very 
clear  case  to  warrant  the  court  in  setting 
them  aside  as  unconstitutional."  See,  also, 
Packard  t.  Richardson,  17  Mass.  122.  9  Am. 
Dec.  123;  Commonwealth  v.  Parlser.  2  Pick. 
(Mass.)  5S0;  C!ooley'8  Cons.  Lim.  69;  Ful- 
llngton  ▼.  Williams,  98  Oa.  807,  27  S.  E.  183 ; 
State  ▼.  Holcomb,  46  Neb.  88,  64  N.  W.  437; 
Wallace  v.  Bradahaw,  S4  N.  J.  Law,  175,  23 
A«.  7B9. 

That  certain  municipal  corporations  in  the 
state  had  sole  and  exclusive  power  to  grant 
and  refuse  licenses  at  the  date  of  the  draft- 
ing of  the  Constitution,  and  Its  adoption  by 
the  people,  together  with  the  absence  of  any 
express  provision  In  the  Constitution  which 
purports  to  take  away  such  sole  and  exclu- 
sive power,  and  the  presence  of  a  clause  in 
the  Constitution  continuing  in  force  all  laws, 
operative  at  the  date  of  Its  adoption,  argues 
conclusively  that  there  was  no  intention,  on 
the  part  of  the  people,  to  put  Into  the  hands 
of  county  courts  Jurisdiction  to  grant  11- 
caiaes  within  the  municipal  corporations 
which  then  had  such  sole  and  exclusive  Ju- 
risdiction. Hence  it  is  tbup  made  manifest 
that  section  24  of  article  8  of  the  Constitution 
was  not  intended  to  confer  upon  county 
courts  sole  and  exclusive  Jurisdiction  throu^- 
ont  all  the  counties  of  the  state  to  grant  or 
refuse  licenses;  and  it  never  had,  nor  could 
have  had,  the  application,  force,  and  effect 
claimed  for  it  by  those  who  regard  it  as  hav- 
ing lodged  that  Jurisdiction  irrevocably  In  the 
county  courts.  Thus,  it  appears  that  the 
framers  of  the  Constitution  themselves  con- 
strued their  own  product  as  this  court  and 
the  Legislature  have  since  Qonstrued  it 

No  doubt  all  this  reasoning  and  authority 
would  have  been  set  forth  by  the  able  Judges 
who  prepared  the  opinions  in  Wilson  v.  Ross 
and  Ward  &  Co.  v.  County  Court  had  they 
deemed  it  necessary.  It  is  not  to  l>e  assumed, 
by  members  of  the  legal  profession  or  the 
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public  In  general,  that  courts,  in  delivering 
opinions,  set  tartix  in  every  instance  all  the 
reasons  that  can  l>e  assigned  for  their  ooa- 
elusions,  and  they  are  not  required  to  do  sa 
Unfortunately,  however,  it  has  happened,  in 
respect  to  these  decisions,  that,  upon  the  as- 
sumption thai  all  the  reasoning  was  set  forth 
in  the  opinions  that  could  be  given,  the  de- 
cisions themselves  have  been  repeatedly  call- 
ed in  question,  and  I  have  here  discussed  the 
matter  at  considerable  length  for  the  purpose 
of  disabusing  the  public  mind  of  the  impres- 
sion that  the  conclusion  reached  in  them  is 
unsound,  or  dubious  in  its  foundation. 

The  remahilng  question  is  whether  the  Leg- 
islature, having  the  iK>wer,  as  has  been 
shown,  to  confer  upon  municipal  corporations 
sole  and  exclusive  authority  to  grant  licenses 
for  the  sale  at  retail  of  spirituous  liquors, 
has  exercised  that  power  In  respect  to  the 
town  of  Point  Pleasant  The  claim  that  It 
has  done  so  is  based  upon  two  grounds,  one 
of  which  Is  constituted  by  the  provisions  of 
chapter  40,  p.  72,  of  the  Acts  of  1891.  The 
other  is  an  alleged  amendment,  made  to  the 
charter  of  the  town  of  Point  Pleasant  by  the 
circuit  court  of  Mason  county,  by  an  order  en- 
tered in  its  chancery  order  book,  on  the  9th 
day  of  May,  1883,  which  amendment  the  court 
made,  or  attempted  to  make,  under  and  by 
virtue  of  chapter  78,  p.  112,  of  the  Acts  of 
1877,  providing  for  the  amendment  of  the 
charters  of  municipal  corporations  containing 
a  population  of  less  than  2,000,  which  act 
has  since  been  incorporated  Into  chapter  47 
of  the  Code  as  section  47a  [Code  1906,  p.  810, 
I  1895].  The  material  parts  of  the  order 
read  as  follows:  "It  is  adjudged,  ordered 
and  decreed  that  the  charter  of  said  town  of 
Point  Pleasant  be  amended  as  follows,  to 
wit:  *The  council  of  said  town  of  Point 
Pleasant  shall  have  the  sole  power  to  grant 
all  licenses  within  the  corporate  limits  of 
said  town.'  Said  amendment  shall  go  into 
effect  from  and  after  this  day."  As  the  au- 
thority claimed  by  the  town  is  based,  by  this 
court  upon  the  act  of  1891,  what  I  intend  to 
say,  concerning  the  amendment,  will  be  post- 
poned, until  after  an  examination  and  analy- 
sis of  the  provisions  of  the  act  of  1891. 

The  town  of  Point  Pleasant  was  not  in- 
corporated by  any  circuit  court  under  the  pro- 
visions of  chapter  47  of  the  Code,  but  by  a 
special  act  of  the  General  Assembly  of  Vir- 
ginia, passed  on  the  I9th  day  of  December, 
1794.  This  act  of  incorporation  was  amend- 
ed and  re-enacted  by  an  act  of  the  General 
Assembly  of  Virginia,  passed  on  the  30th  day 
of  March,  1860.  Acts  1859-60,  p.  368,  c.  201. 
The  sections  of  the  act  necessary  to  t>e  con- 
sidered upon  this  inquiry,  read  as  follows: 

"Sec.  35.  The  council  shall  prescribe,  by 
ordinance,  the  manner  in  which  licenses  of  all 
kinds  shall  be  applied  for  and  granted,  and 
it  shall  require  the  payment  of  the  taxes 
thereon  before  delivery  to  the  person  apply- 
ing therefor. 

"Sec.   36.  The  proTlsions  of^tbe  twen^- 
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ninth  section  of  chapter  32  of  the  Code  of 
West  Virginia,  relating  to  state  licenses,  shall 
be  deemed  applicable  to  licenses  of  a  similar 
character  to  those  therein  mentioned,  when 
granted  by  or  under  authority  of  the  council 
of  said  town.  Licenses  for  the  keeping  of 
dogs  shall  also  expire  on  the  thirtieth  day  of 
April  next  after  they  are  granted,  and  all 
other  licenses  may  be  for  such  time  as  the 
council  shall  determine." 

"Sec.  40.  All  acts  or  parts  of  acts  incon- 
sistent with  this  act  are  hereby  repealed; 
but  this  act  shall  not  be  construed  to  repeal, 
change,  or  modify  any  previous  act  not  in- 
consistent with  this  act  authorizing  said  town 
to  contract  debts,  or  to  l)orrow  money,  or  to 
take  away  any  of  the  powers  conferred  upon 
said  town,  or  upon  the  mayor  or  council  or 
any  of  the  oflScers  thereof,  conferred  by  gen- 
eral law,  or  by  any  amendment  of  its  char- 
ter heretofore  made  by  the  circuit  court  of 
Mason  county,  except  so  far  as  the  same  may 
be  Inconsistent  with  the  powers  hereby  con- 
ferred." 

From  the  language  used  by  the  Legisla- 
ture In  the  provisions  of  said  act,  chapter  40, 
considered  and  analyzed  under,  and  In  the 
light  of,  the  rules  of  interpretation  and  con- 
struction observed  and  enforced  by  the  courts 
of  the  land,  the  Intention  of  the  Legislature, 
concerning  power  In  the  council  of  the  town 
of  Point  Pleasant  to  grant  or  refuse  licenses, 
for  state  as  well  as  for  municipal  purposes, 
must  be  ascertained;  and,  when  so  ascer- 
tained, it  must  have  force  and  effect,  no  mat- 
ter what  views  the  court  may  entertain  as  to 
the  wisdom,  expediency,  or  morality  of  the 
statute.  We  are  not  at  liberty  to  resort  to 
mere  surmise  or  conjecture  as  to  what  the 
Legislature  Intended.  Except  to  a  limited  ex- 
tent, and  in  a  qualified  sense,  we  cannot  look 
outside  of,  or  beyond,  the  language  used  In 
the  act,  and.  In  so  far  as  It  is  allowable,  to 
look  beyond  the  terms  of  the  ^ct,  nothing  can 
be  considered  or  allowed  to  afCect  the  ques- 
tion except  those  matters  to  which  the  lan- 
guage of  the  statute  refers  in  some  manner. 
While  there  are  presumptions  which  the 
court  must  keep  In  mind  and  enforce,  where 
there  is  necessity  for  It,  and  where  the  lan- 
guage of  the  statute  Is  such  as  to  make  them 
applicable,  and  though  things  not  expressly 
mentioned,  but  deemed  to  have  been  within 
the  knowledge  of  the  Legislature,  and  to  have 
been  influential  In  the  selection  of  the  terms 
used  by  that  body,  may  be  regarded,  never- 
theless, everything  considered,  upon  the  in- 
quiry for  the  legislative  int^^itlon,  must  have 
some  substantial  connectlcm  with  the  terms 
used.  If  It  be  something  that  Is  not  express- 
ly mentioned,  It  must  be  manifest  that,  by 
reason  of  its  connection  with  the  subject-mat- 
ter of  the  statute  or  Its  purpose  and  object, 
it  entered  into  the  deliberations  of  the  Legis- 
lature in  the  passage  of  the  act 

In  determining  what  the  language  of  a 
contract,  statute,  or  other  instrument  means. 
It  la  absolutely  necessary  to  bear  in  mind  the 


subject-matter  of  the  Instrument,  and  equal- 
ly important  to  have  regard  to  the  purpose 
intended  to  be  accomplished  and  effected 
concerning  the  thing  to  which  the  instrument 
relates.,  To  illustrate,  if  the  paper  be  a  con- 
tract, the  first  Inquiry  Is  whether  it  relates 
to  land,  horses,  cattle,  or  some  other  subject 
If  it  appears  to  relate  to  land,  the  next  In- 
quiry is  the  identity  of  the  land,  or  rather 
the  ascertainment  of  what  particular  land  It 
relates  to.  Then  we  look  to  see  whether  the 
language  of  the  contract  purports  to  be  a 
lease  or  a  conveyance  of  it  and.  If  it  be  a 
lease,  we  must  find,  from  the  terms  of  the 
contract  the  purpose  of  the  lease,  the  use  to 
which  the  land  Is  to  be  put  In  most  instan- 
ce;, the  Instrument  is  described  as  a  deed, 
lease,  or  contract,  as  the  case  may  tte,  and 
that  necessarily  has  weight -In  determining 
what  It  Is,  If  the  other  terms  are  uncertain 
in  their  meaning.  All  this  Is  nothing  more 
than  mere  common  sense,  formulated  Into 
rules,  and  It  applies  to  statutes  just  as  much 
as  to  ordinary  instruments  evidencing  con- 
tracts between  man  and  man. 

The  title  of  every  statute  sets  forth  Its 
object  and  purpose  and  discloses  its  subject- 
matter.  The  title  of  the  act  now  constituting 
the  charter  of  the  town  of  Point  Pleasant 
read  in  the  light  of  the  two  previous  acts 
which  it  amends  and  re-enacts,  shows  tbat 
the  subject-matter  is  the  municipal  corpora- 
tion known  as  the  town  of  Point  Pleasant 
It  also  shows  what  purpose  was  intended 
with  reference  to  that  corporation.  It  says 
the  purpose  la  not  to  deal  with  some  par- 
ticular powers  of  that  corporation,  by  amend- 
ing, repealing,  or  altering  the  provl8i<His  of 
the  previous  acts,  but  to  "designate  the  lim- 
its of  said  town  •  •  •  and  to  prescribe 
and  define  the  powers  and  duties  of  the  au- 
thorities thereof."  It  was  not  intended  to 
deal  specifically  with  that  charter,  but  gen- 
erally, comprehensively,  and  completely,  so 
that  Instead  of  looking  to  chapter  44  of  the 
acts  of  the  General  Assembly  of  Virginia, 
passed  on  the  10th  day  of  December,  1794, 
and  chapter  201,  p.  368,  passed  by  said  Gen- 
eral Assembly  on  the  80th  day  of  March, 
1860,  and  chapter  47  of  the  Code  of  West 
Virginia,  to  ascertain  the  limits  and  powers 
and  duties  of  the  corporation,  it  should  be 
necessary  in  the  future  to  look  only  into 
chapter  40,  p.  72,  of  the  Acts  of  1891.  The 
rules  of  construction,  applicable  to  a  statute 
having  such  a  purpose  as  ttiis,  differ  from 
those  applicable  to  a  statute  dealing  specially, 
and  in  a  limited  sense,  with  its  subject- 
matter.  It  becomes  a  substitute  for  all  other 
statutes  previously  enacted,  relating  to  the 
same  subject-matter,  in  so  far  as  the  pro- 
visions of  the  previous  statutes  are  incon- 
sistent with  its  terms.  By  reason  of  Its 
scope  and  purpose.  It  becomes,  to  the  full  ex- 
tent of  the  express  terms  used,  and  neces- 
sarily Implied,  the  exclusive  rule  and  law 
upon  that  subject,  and  for  that  reastm  any 
provision  of  any  previous  statute  whi<di  con- 
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fllcts  with  It  Is  repealed  by  implication,  and 
this  Is  mere  matter  of  Intention,  arising  by 
inference  from  the  character  of  tbe  act. 

The  rule  that  statutes  relating  to  the  same 
subject  are  to  he  construed  together  and 
harmonized.  If  possible,  has  no  application 
In  construing  an  act  intended  to  be  complete 
in  Itself.  Lewis'  Sutb.  Stat.  Oon.  (  447. 
Hamilton  ▼.  Rathbone,  175  U.  S.  414,  20 
Sup.  Ct.  ISS,  44  L.  Ed.  219,  in  which  Mr. 
Justice  Brown  said:  "Where  the  meaning  of 
the  Revised  Statutes  is  plain,  it  [the  court] 
cannot  recar  to  the  original  statutes  to  see  If 
errors  were  committed  in  revising  them." 
And.  again:  "Hhe  whole  doctrine  applicable 
to  the  subject  may  be  summed  np  in  the 
single  obserTatlon  that  prior  acts  may  be 
resorted  to  to  solve,  but  not  to  create,  an 
ambiguity."  And  further:  "The  main  ob- 
ject of  the  revision  was  to  Incorporate  all 
the  existing  statutes  In  a  single  volume,  that 
a  person  desiring  to  know  the  written  law 
opon  any  subject  might  learn  it  by  an  ex- 
amination of  that  volume,  without  the  neces- 
sity of  referring  to  prior  statutes  on  the  sub- 
ject." Am.  &  Eng.  Ency.  Law,  vol.  26,  p. 
731,  says:  "Where  the  later  of  two  acts 
covers  the  whole  subject-matter  of  the  ear- 
lier one,  not  purporting  to  amend  it,  and 
plainly  shows  that  it  was  intended  to  be  a 
substitute  for  the  earlier  act,  such  later  act 
will  operate  as  a  repeal  of  the  earlier  one, 
though  the  two  are  not  repugnant"  For 
this,  numerous  cases  are  cited,  among  which 
Is  Dlst  of  Ctolumbia  v.  Hutton,  143  U.  S.  18, 
12  Sup.  Ct  369,  86  L.  Ed.  60,  fully  sustain- 
ing the  text,  as  well  as  tbe  proposition  that 
tbe  old  and  new  statutes  are  not  regarded  as 
laws  In  pari  materia.  The  court  said:  "The 
powers  which  are  conferred  are  organic 
powers.  We  look  to  the  act  Itself  for  their 
extent  and  limitations.  It  it  not  one  act  in 
a  series  of  legislation,  and  to  be  made  to 
fit  Into  the  provisions  of  the  prior  legisla- 
tion. A  subsequent  statute  revising  the 
whole  subject-matter  of  a  former  one,  and 
evidently  intended  as  a  substitute  for  it 
tbongh  it  contains  no  express  words  to  tliat 
effect  must  on  principles  of  law,  as  well  as 
in  reason  and  common  sense,  operate  a  re- 
peal of  tbe  former  law."  Herron  v.  Carson, 
26  W.  Ya.  02.  This  is  reiterated  in  exactly 
the  same  terms  in  State  v.  Mines,  38  W.  Ya. 
125,  18  S.  E.  470.  In  the  opinion  in  the  lat- 
ter case,  Judge  Brannon  said:  "Where  the 
later  statute  makes  full  and  complete  provi- 
sion tonching  the  subject  common  to  botb,  and 
it  is  evident  that  the  Legislature  Intended 
to  review  the  legislation  on  that  subject  and 
timt  tlie  later  act  should  be  deemed  a  full 
and  complete  provision  on  the  subject,  the 
former  statute  is  at  an  end."  In  United 
States  V.  Claflin,  97  U.  S.  546,  24  L.  Ed.  1082, 
1085,  tbe  rule  was  declared  in  tbe  following 
terms:  "Whenever  a  new  statute  covers  tbe 
whole  subject-matter  of  an  old  one,  and  adds 
offenses,  varying  tbe  procedure,  the  latter 


operates  by  way  of  substitution,  and  not 
cumulatively.  The  former  is  therefore  im- 
pliedly repealed."  That  case  related  to  tbe 
construction  of  a  criminal  statute,  but  tbe 
rule  Is  applicable  to  all  statutes.  In  Eck- 
lofl  V.  District  of  Columbia,  135  U.  8.  240, 
10  Sup.  Ot  752,  84  L.  Ed.  120,  and  in  Dis- 
trict of  Columbia  v.  Hutton,  143  U.  S.  18,  12 
Sup.  Ct  360,  36  L.  Ed.  60,  It  was  applied  to 
an  act  of  Congress,  relating  to  the  powers 
and  duties  of  the  commissioners  of  tbe  Dis- 
trict of  Columbia,  with  reference  to  the  ap- 
pointment and  maintenance  of  tbe  police 
force.  In  tbe  former  case,  Mr.  Justice  Brew- 
er said:  "The  court  below  placed  its  deci- 
sion on  what  we  conceive  to  be  the  true  sig- 
nificance of  the  act  of  1878.  As  said  by  that 
court,  it  is  to  be  regarded  as  an  organic  act 
Intended  to  dispose  of  the  whole  question 
of  a  government  for  this  District,  It  is,  as 
It  were,  a  Constitution  of  the  District  It  is 
declared  by  its  title  to  be  an  act  to  provide 
'a  permanent  form  of  government  for  tbe 
District'  The  word  'permanent'  is  sug- 
gestive. It  Implies  that  prior  systems  bad 
been  temporary  and  provisional.  As  per- 
manent It  Is  complete  In  itself.  It  Is  tbe 
system  of  government  The  powers  which 
are  conferred  are  organic  powers.  We  look 
to  the  act  Itself  for  their  extent  and  limita- 
tions. It  Is  not  one  act  in  a  series  of  legis- 
lation, and  to  be  made  to  fit  Into  the  pro- 
visions of  the  prior  legislation;  but  is  a 
single  complete  act  the  outcome  of  previous 
experiments,  and  tbe  final  judgment  of  Con- 
gress as  to  tbe  system  of  government  which 
should  obtain.  It  Is  tbe  Constitution  of  the 
District,  and  its  grants  of  power  are  to  be 
taken  as  new  and  independent  grants,  ex- 
pressing in  themselves  botb  their  extent  and 
limitations.  Such  was  the  view  taken  by 
the  court  below,  and  such  we  believe  Is  the 
true  view  to  be  taKen  of  the  statute."  In 
tbe  latter  case.  Involving  the  same  act  of 
Congress,  this  was  reiterated  and  approved. 
Tbe  decisions  of  our  own  court  in  whlcb 
the  rule  was  enforced,  involved  statutes  re- 
lating to  civil,  not  criminal,  matters.  See, 
in  adaitlon  to  the  authorities  cited  for  tbe 
rule,  Norrls  v.  Crocker,  13  How.  (U.  B.)  429, 
14  L.  Ed.  210;  Michell  t.  Brown,  1  Ell.  &. 
Ell.  267;  Ex  parte  Baker,  2  HurL  &  N.  219; 
Parry  v.  Croydon  Gas  Co.,  15  C.  B.  (N.  S.) 
568.  It  is  a  role  by  which  to  test  a  statute 
as  to  the  legislative  intention,  and  just  as 
clearly  applicable,  when  tbe  question  is 
whether  new  and  additional  matter  has  been 
Incorporated,  as  when  It  is  whether  old  mat- 
ter has  been  eliminated.  Under  it  the  elim- 
ination of  old  matter  is  effected  by  implica- 
tion. Tbe  incorporation  of  new  matter  cats 
out  all  inconsistent  old  matter,  without  ex- 
press declaration  of  Intention  to  do  so.  Be- 
fore tbe  passage  of  chapter  40,  p.  72,  of  the 
Acts  of  1891,  the  charter  of  Point  Pleasant 
(chapter  201,  p.  368,  Acts  Gen.  Assem.  1859- 
60)  limited  the  powen  of  tb«  cooucU,  re- 
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specting  licenses,  to  municipal  licenses. 
Chapter  40,  p.  72,  of  the  Acts  of  1891,  omitted 
that  section  of  the  act  of  18(30,  and  substitut- 
ed for  it  the  language  of  sections  3S  and  3C 
of  the  act  of  1891.  ITie  new  language,  not 
the  old,  therefore,  determines  the  legislative 
Intention  respecting  that  matter.  The  old 
section  Is  thus  hapUedly  repealed  under  this 
rule.  If  Inconsistent  with  the  new,  as  well  as 
expressly  repealed  by  the  first  clause  of  sec- 
tion 40  of  the  act  of  1891. 

To  what  has  been  said  concerning  the  ob- 
ject and  purpose  of  chapter  40  of  the  Acts 
of  1891,  as  disclosed  by  its  title,  it  Is  to  be 
added  that  the  same  Intention  Is  further  evi- 
denced by  the  provisions  of  the  act,  cover- 
ing almost  every  conceivable  subject  of  mu- 
nicipal power.  Section  1  Cpage  73)  consti- 
tutes certain  Inhabitants  of  the  state  a  body 
politic  and  corporate  under  the  name  of  the 
town  of  Point  Pleasant  Section  2  defines 
the  territorial  limits  of  the  town.  Section 
3  (page  74)  divides  the  territory  Into  wards. 
Section  4  glvee  power  to  change  the  bound- 
aries of  the  wards  and  increase  them  in  num- 
ber, to  not  more  than  five.  Section  5  names 
the  officers,  prescribes  their  qualifications, 
and  provides  for  their  election.  Section  6 
(page  75)  provides  for  the  holding  of  elec- 
tion, prescribes  the  qualifications  of  voters 
and  trial  of  election  contests.  Section  7  fixes 
the  terms  of  office.  Section  8  prescribes  the 
oaths  of  office.  Section  9  requires  the  coun- 
cil to  prescribe  the  powers  and  define  the 
duties  of  Its  appointed  officers,  except  in  so 
far  as  they  are  prescribed  and  defined  In  the 
act,  and  to  fix  the  compensation  of  such  of- 
ficers. Section  10  (page  76)  relates  to  the 
general  powers  of  the  council.  Section  11 
(page  78)  gives  authority  to  remove  elected 
and  appointed  officers  and  fill  vacancies. 
Section  12  prescril>e8  rules  for  meetings  and 
procedure  of  the  councij.  Section  18  (page 
79)  prescribes  the  duties  of  the  clerk  and 
how  the  records  shall  be  kept.  Section  14 
lays  down  a  rule  for  keeping  the  minutes 
and  taking  the  yeas  and  nays.  Section  15 
(page  80)  prescribes  the  duties  of  the  mayor 
and  fixes  his  salary.  Section  16  relates  to 
proceedings  and  enforcement  of  ordinances. 
Section  17  (page  81)  provides  for  the  enforce- 
ment of  judgments.  Section  18  prescribes 
the  duties  of  the  jailer.  Section  19  (page 
82)  provides  for  the  keeping  of  a  docket  by 
the  mayor.  Section  20  provides  for  appeals 
in  certain  classes  of  cases  from  judgments 
In  town  cases.  Section  21  prescribes  the 
mode  of  trial  of  such  appeals.  Section  22 
prescribes  the  judgment  in  certain  classes 
of  cases,  and  provides  for  enforcement  there- 
of. Section  23  (page  83)  provides  for  appeals 
in  other  cases.  Section  24  relates  to  the 
duties  of  the  marshal.  Section  25  (page  84) 
provides  for  arrests  and  trial  for  violation 
of  ordinances.  Section  26  prescribes  how  set- 
tlements shall  l>e  made  by  the  marshal,  and 
fixes  his  compensation.  Section  27  (page  85) 
gives  remedies  against  tlie  marshal.    Section 


28  provides  for  deputy  marshals,  and  makes 
the  marshal  chief  of  police.  Section  28  pre- 
scribes the  duties  of  the  assessor.  Section 
30  (pnge  86)  relates  to  finances  and  exxjendi- 
tures.  Section  31  imposes  a  penalty  for  non- 
payment of  taxes  within  the  time  specified. 
Section  32  gives  a  Hen  on  real  estate  for  tax- 
es. Section  33  (page  87)  relates  to  the  tax 
duplicate.  Section  34  prescribes  the  duties 
of  the  treasurer.  Section  35  (page  88)  relates 
to  the  granting  of  licenses.  Section  36  re- 
lates to  the  duration  of  licenses.  Sectton  37 
(page  89)  provides  for  condemnation  proceed- 
ings for  public  purposes.  Section  38  relates 
to  pavements.  Section  39  (page  90)  relates 
to  the  status  of  the  then  officers  and  ordi- 
nances of  the  town.  Section  40  repeals  all 
acts  or  parts  of  acts  inconsistent  with  said 
act,  but  preserves  to  the  town  the  benefit  of 
all  previous  acts,  provisions  of  general  law, 
and  amendments  previously  made  by  the 
circuit  court  of  Mason  county,  except  so 
far  as  the  same  may  be  inconsistent  with  the 
powers  conferred  by  said  act  And' section 
41  requires  the  council  to  provide  voting 
places  In  the  several  wards  for  holding  an 
election  on  a  certain  day.  A  clause  in  sec- 
tion 10  relating  to  the  general  powers  of  the 
council  provides  that  it  shall  have  power  to 
prevent  "the  desecration  of  the  Sabbath  Day, 
profane  swearing,  the  illegal  sales  of  intoxi- 
cating liquors,  drinks,  mixtures  and  prepara- 
tions." As  this  clause  does  not  purport 
either  to  give  or  withhold  power  to  grant 
or  refuse  licenses,  but  only  to  give  jwwer 
to  prevent  Illegal  sales  of  intoxicating  liq- 
uors, drinks,  mixtures,  and  preparations,  no 
consideration  need  be  given  It  It  does  not 
say  how  sales  shall  be  legalized,  or  who  shall 
legalize  them,  but  only  that  the  council  may 
prevent  Illegal  sales. 

While  chapter  40  of  the  Acts  of  1891  la 
thus  manifestly  a  complete  act,  covering  the 
whole  subject-matter  of  the  corporate  pow- 
ers of  the  town  of  Point  Pleasant,  coostttn- 
tlng  the  organic  law  of  the  corporation,  as 
said  by  the  Supreme  Court  of  the  United 
States,  in  reference  to  the  act  of  Congress 
relating  to  the  District  of  Columbia,  both 
Impliedly  and  expressly  repealing  all  previ- 
ous inconsistent  legislation,  whether  general 
or  special,  It  was  not  ordained  In  the  pas- 
sage of  this  act  that  no  previously  existing 
powers,  consistent  with  the  powers  confer- 
red by  it,  should  not  be  held  or  exercised  by 
the  town  of  Point  Pleasant  It  waa  the 
intention,  disclosed  by  express  declaration 
of  the  Legislature,  that  powers  conferred 
by  such  previous  legislation,  consistent  with 
the  powers  conferred  by  chapter  40,  p.  72,  of 
the  Acts  of  1891,  should  thereafter  be  beld 
and  exercised  by  the  town.  In  several  in- 
stances, general  statutes  are  expressly  adopt- 
ed by  chapter  40.  For  Instance,  the  mode 
of  appealing  from  judgments  of  the  mayor, 
except  In  cases  specially  provided  for,  ahall 
l>e  allowed  as  in  similar  cases  before  Jostloes. 
Section  20  adopts  the  provisions  of  chapter 
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162  of  the  Code,  relating  to  recognizances 
in  criminal  caseB.  Section  21  says  the  cir- 
cuit court,  on  appeal  from  judgments  of  tbe 
mayor  in  the  cases  specially  provided  for, 
"shall  proceed  to  try  the  same  in  its  order, 
as  appeals  from  Justices  of  the  peace  are 
tried."  Section  25  says  the  marshal  and  his 
sureties  shall  be  liable  to  all  the  fines,  pen- 
alties, and  forfeitures  that  a  constable  Is 
liable  to,  for  any  dereliction  of  duty  in  of- 
fice, to  be  recovered  in  tbe  same  manner,  and 
in  the  same  courts,  that  such  fines,  penal- 
ties, and  forfeitures  are  recovered  against 
constables.  Section  32  provides  that,  if  any 
real  estate  within  said  town  be  returned  de- 
linquent for  the  nonpayment  of  taxes  due 
thereon,  a  copy  of  such  delinquent  list  may 
be  certified  by  the  council  to  the  auditor, 
and  the  same  may  be  sold  for  the  town  taxes 
and  interest  and  commissions  thereon,  in 
the  same  manner,  at  the  same  time,  and  by 
the  same  officer,  as  real  estate  is  sold  for 
nonpayment  of  state  taxes.  These  instances 
will  serve  to  illustrate  what  is  meant  by 
saying  this  complete  and  comprehensive  char- 
ter of  tbe  town  of  Point  Pleasant  has  adopt- 
ed and  made  parts  of  it  many  of  the  general 
laws  of  the  state. 

lu  addition  to  adoptions  by  express  refer- 
ence and  declaration,  as  in  the  Instances  Just 
specified,  there  is  a  general  adoption  in  the 
peculiar  clause  found  in  the  repealing  sec- 
tion (section  40)  which  declares  "that  this 
act  sbaU  not  be  construed  *  *  *  to  take 
away  any  of  the  powers  conferred  upon  said 
town,  or  upon  the  mayor  or  council  or  any  of 
the  officers  thereof,  conferred  by  general 
law,  or  by  any  amendment  of  its  charter 
heretofore  made  by  the  circuit  court  of  Ma- 
son county,  except  so  far  as  the  same  may 
be  Inconsistent  with  the  powers  hereby  con- 
ferred." Viewed  in  tbe  light  of  the  subject- 
matter  and  purpose  of  the  act,  as  disclosed  by 
Its  title  and  its  provisions,  tbe  reasonable 
and  fair  construction  of  this  clause  is,  not 
that  It  is  a  proviso,  saving  clause,  or  excep- 
tion, but  an  adoption  of  all  such  special  and 
general  provisions  of  pre-existing  law,  confer- 
ring powers  upon  said  corporation  as  are 
not  inconsistent  with  tbe  provisions  of  tbe 
act  It  is  not  in  tbe  form  of  a  proviso.  It 
is  introduced  by  the  conjunction  "but,"  and 
not  the  word  "provided."  Its  language  is 
not  limited,  and  does  not  relate,  to  the  sav- 
ing or  validation  of  acts  done  under  previous 
laws,  but  to  the  powers  which  tbe  corpora- 
tion should  have  authority  to  exercise  in 
tbe  future.  Even  if  it  had  been  preceded 
by  tbe  word  "provided,"  or  its  equivalent, 
its  office  and  purpose  would  be  determined, 
not  by  its  form,  but  by  the  intention  of  the' 
Legislature  as  gathered  from  the  whole  in- 
strument In  Stanley  v.  Colt,  72  U.  S.  119, 
18  L.  Ed.  602,  Mr.  Justice  Nelson  said :  "It 
is  true  that  tbe  wbrd  'proviso'  is  an  appropri- 
ate one  to  constitute  a  common-law  condi- 
tion in  a  deed  or  will;  but  this  Is  not  the  fix- 
ed and  Invariable  meaning  attached  to  it  by 


tbe  law  in  these  Instruments.  On  tbe  con- 
trary. It  gives  way  to  tbe  intent  of  tbe  par- 
ties as  gathered  from  an  examination  of  tbe 
whole  instrument,  and  has  frequently  been 
thus  explained  and  applied  as  expressing 
simply  a  covenant  or  limitation  in  trust" 
And  tbe  court  declared  the  doctrine  in  tbe 
syllabus  of  the  case  in  these  terms:  "Tbe 
word  'proviso'  has  frequently  been  applied 
as  expressing  simply  a  covenant  or  limitation 
in  trust"  In  Georgia  Bailroad  &  Bank- 
ing Co.  V.  Smith,  128  U.  S.  174,  9  Sup.  Ct 
47,  32  L.  Eid.  377,  tbe  same  court  declared 
as  follows:  "Tbe  general  purpose  of  a  pro- 
viso is  to  except  tbe  clause  covered  by  it 
from  provisions  of  the  statute,  or  to  qualify 
a  portion  of  the  statute.  But  It  Is  often 
used  as  a  conjunction  to  an  Independent  para- 
graph." In  Chesapeake  &  Potomac  Telephone 
Co.  V.  Manning,  186  U.  S.  238,  22  Sup.  Ct 
881,  48  L.  Ed.  1144,  the  same  doctrine  was 
declared  and  applied.  The  distinction  and 
principle  are  not  unknown  to  this  court.  In 
Ches.  &  O.  Ky.  Co.  v.  Pack,  6  W.  Va.  397, 
408,  Judge  Hoffman  said:  "Tbe  proviso 
might,  without  very  serious  change  of  gram- 
matical arrangement,  be  regarded,  not  as  a 
part  of  the  section  re-enacted,  but  as  an  in- 
dependent section  following  it." 

In  view  of  the  clear  purpose  of  tbe  Leg- 
islature, as  shown  by  tbe  title  and  provi- 
sions of  the  statute  under  consideration,  I 
have  no  hesitancy  in  saying  that  the  ob- 
ject and  intent  of  the  clause  found  in  section 
40  was,  not  to  continue  in  force  previously 
existing  laws,  conferring,  or  purporting  to 
confer,  powers  upon  tbe  council  of  the  town, 
not  inconsistent  with  the  provisions  of  tbe 
act,  but  to  make  them  operative  and  effective 
as  new  laws,  by  virtue  of  that  act,  and  not 
by  virtue  of  the  statutes  in  which  they  origi- 
nally appeared.  I  do  not  regard  this  con- 
clusion as  confiicting  with  the  following  rule 
laid  down  to  State  v.  Mines,  38  W.  Va.  125, 
18  S.  B.  470:  "When  a  statute  Is  amended 
and  re-enacted  with  the  words,  'so  as  to  read 
as  follows,'  or  words  of  like  effect,  those 
parts  of  the  re-enactment  embraced  to  tbe 
former  law  are  not  considered  as  repealed 
and  re-enacted,  but  as  law  all  along  continu- 
ously from  their  origtoal  enactment."  In 
respect  to  the  clause  now  under  considera- 
tion, that  rule  does  not  apply.  It  does  not 
repeat  the  words  of  tbe  general  and  special 
laws  adopted,  and  it  is  not  an  act  merely 
amending  a  part  of  tbe  statute  or  statutes. 
Let  it  be  observed,  too,  that  the  rule  quoted 
does  not  say,  as  matter  of  fact  and  strict 
law,  that  the  old  law  is  not  declared  or  af- 
firmed anew,  bom  again,  but  only  that  it  is 
"considered"  as  havtog  been  in  force  unin- 
terruptedly, so  as  to  make  it  work  out  cer^ 
tain  results  as  to  past  transactions.  Here, 
we  look  at  it  from  a  different  point  of  view, 
its  future  effect,  in  respect  to  which  there 
is  no  necessity  for  tbe  interposition  of  a  fic- 
tion, and  fictions  can  only  be  resorted  to 
when  necessary  to  work  out  justice  and  equi- 
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ty,  never  to  defeat  It.  This  statute  is  broad- 
er In  its  scope  than  the  one  on  which  the  rule 
Is  predicated,  covering  a  whole  subject.  If 
we  say  the  language  of  the  clause,  "this  act 
shall  not  be  construed  *  *  *  to  take 
away  any  of  the  powers  conferred  upon  said 
town,  or  upon  the  mayor  or  council  or  any 
of  the  o£9cers  thereof,  conferred  by  general 
law,  or  by  any  amendment  of  Its  charter 
heretofore  made  by  the  circuit  court  of  Ma- 
son county,  except  so  far  as  the  same  may  be 
Inconsistent  with  the  powers  hereby  con- 
ferred," means  no  more  than  that  these  pow- 
ers shall  be  saved  and  continued  In  force 
by  exception,  we  render  It  wholly  useless 
and  meaningless,  for  section  40  would  then 
stand  precisely  as  If  the  Legislature  had 
stopped  after  saying,  "all  acts  or  parts  of 
acts  inconsistent  with  this  act  are  hereby  re- 
pealed." Under  no  rule,  known  to  the  courts, 
does  a  statute,  to  which  there  is  appended 
such  a  repealing  clause,  do  away  with  any 
pre-existing  statute  or  law  not  inconsistent 
with  it.  Without  a  word  added,  the  town 
would  still  have  had  the  benefit  of  all  pow- 
ers conferred  by  any  previous  law,  whether 
to  borrow  money,  contract  debts,  or  do  any- 
thing else,  not  inconsistent  with  the  powers 
specially  conferred  by  the  act  We  are 
1>onnd,  therefore,  to  say  that  the  Legisla- 
ture Intended  something  more  than  a  mere 
continuation  of  statutes  and  amendments  on 
their  old  footings.  What  could  it  have  in- 
tended different  from  that,  other  than  a  re- 
declaration, reafflrmance,  and  adoption  of 
previous  laws,  as  new  provisions  or  parts  of 
the  new  act?  Nothing  else  has  been  sug- 
gested or  can  be  conceived,  and  we  are 
bound  to  say  that  the  Legislature  intended 
this  clause  to  have  some  effect  "In  the 
construction  of  a  statute,  every  part  of  It 
must  be  viewed  in  connection  with  the  whole, 
so  as  to  make  Its  parts  harmonious,  if  prac- 
ticable, and  give  a  sensible  and  intelligent 
effect  to  each.  It  is  not  to  be  presumed  that 
the  Legislature  intended  any  part  of  the  stat- 
ute to  be  without  meaning."  Bank  v.  Coun- 
ty Court.  36  W.  Va.  341,  16  S.  B.  78;  Lewis' 
Suth.  Stat  Cons.  S  401,  p.  919.  "It  is  pre- 
sumed, as  well  on"  the  ground  of  good  faith 
as  on  the  ground  that  the  Legislature  would 
not  do  a  vain  thing,  that  It  Intends  its  acts 
and  every  part  of  them  to  be  valid  and  capa- 
ble of  being  carried  into  effect."  Id.  {  497,  p. 
926.  "The  intention  of  the  lawmaker,  if 
plainly  expressed,  must  have  the  force  of 
law,  though  it  may  be  In  the  form  of  a  pro- 
viso; the  intention  expressed  Is  paramount  to 
the  form."    Id.  g  352,  p.  674. 

Besides  general  laws  expressly  adopted, 
others  may  be  found  to  have  been  adopted 
by  necessary  implication.  For  illustration, 
section  32,  relating  to  the  sale  of  real  es- 
tate for  nonpayment  of  municipal  taxes,  may 
be  taken.  It  does  not  require,  in  express 
terms,  the  recordation  of  the  delinquent  list 
in  the  office  of  the  clerk  of  the  county 
court    That  it  shall  be  so  recorded  has  been 


judicially  declared  by  this  court,  on  the 
theory  that  the  duty  to  do  so  is  necessarily 
implied  in  the  requirement  that  the  land 
shall  be  sold  in  the  same  manner,  at  the 
same  time,  and  by  the  same  ofiBcer,  that  real 
estate  Is  sold  for  the  nonpayment  of  state 
taxes.  Hogan  v.  Plggott,  56  S.  E.  189.  If 
the  Legislature,  in  passing  chapter  40  of  the 
Acts  of  1891,  had  said  nothing  couceming 
the  powers  of  the  council  of  the  town  of 
Point  Pleasant,  respecting  the  granting  or 
refusal  of  licenses,  it  would  probably  be 
clear  that,  by  necessary  implication,  or  by 
the  terms  of  chapter -47  of  the  Code,  the  ex- 
tent of  its  powers  relating  to  that  subject, 
and  the  mode  of  exercising  them,  would  be 
pre8crll>ed  and  governed  by  that  chapter. 
But  it  was  not  silent  It  acted.  What  It  In- 
tended, therefore,  must  be  ascertained  from 
the  terms  It  used  respecting  the  powers  of 
the  council  as  to  such  licenses.  One  ques- 
tion is  whether  or  not  it  legislated  on  that 
subject,  and  that  depends  upon  the  mean- 
ing of  the  terms  It  used.  If  it  did  legislate 
on  that  subject,  its  intention  must  likewise 
be  determined  from  the  language  it  has  used 
in  the  sections  relating  thereto.  From  the 
very  nature  and  object  of  the  act,  assuming 
to  prescribe  and  define  the  powers  and  duties 
of  the  authorities  of  the  town,  all  of  its  pow- 
ers and  duties,  so  that  it  should  be  neces- 
sary only  to  look  into  the  provisions  of  that 
act.  Including  provisions  expressly  and  Im- 
pliedly adopted  from  other  statutes,  for  such 
powers  and  duties,  the  absence  of  any  ex- 
press provision  at  all  on  so  important  a  sub- 
ject as  this  would  be  strange  and  unexpected. 
It  would  be  contradictory  of  express  terms 
and  the  general  purport  of  the  statute.  It 
would  be  in  the  nature  of  a  legislative  freak, 
if  we  are  at  liberty  to  assume  that  there 
could  be  such  a  thing.  In  view  of  the  pre- 
sumption so  raised  that  the  Legislature  did 
not  Intend  to  define  the  powers  of  tlie  corpo- 
ration, respecting  this  matter,  as  well  as 
every  other  one  that  could  arise,  it  must  be 
assumed  that  the  language  of  sections  85  and 
36  of  the  act  was  intended  to  express  the 
legislative  will  on  that  subject,  and  to  con- 
stitute, together  with  such  general  provi- 
sions of  law  as  are  made  applicable  to  the 
subject,  by  necessary  Implication,  all  the 
provisions  of  the  charter  of  the  town  re- 
lating to  it  Why  should  the  Legislature,  in 
direct  contradiction  of  its  expressed  purpose, 
and  Its  manifest  effort,  to  define  the  pow- 
ers of  said  corporation,  all  of  them,  fail  to 
act  on  this  one?  Is  the  court  at  liberty  to 
assume  such  stupidity  on  the  part  of  the 
lawmaking  body  of  the  state?  The  Legisla- 
ture spoke  on  the  subject,  and  we  are  bound 
to  say,  not  only  that  it  Intended  something 
by  the  language  It  used,  but  also  that  it 
intended  its  language  to  be  the  sole  and  ex- 
clusive rule  and  declaration  of  its  intention, 
as  to  the  powers  of  the  council,  respecting 
licenses. 
That  the  power  to  grant  or  refuse  licenses 
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was  a  subject  of  deliberation  by  the  Legis- 
lature, at  the  time  of  the  passage  of  the 
act  in  question,  Is  disclosed  not  only  by  tbe 
terms  of  the  act,  but  also  by  tbe  Journals  of 
both  branches  of  tbe  Legislature.  As  orig- 
inally Introdnced,  tbe  bill  contained  43  sec- 
tions, of  which  sections  35,  36,  37,  and  38 
related  to  the  matter  of  licenses.  Sections 
35  and  36  read  as  follows : 

"Sec.  35.  The  council  shall  also  have  pow- 
er to  grant,  refuse  or  revoke  licenses,  to 
owners  or  keepers  of  hacks,  carts  or  wagons, 
drays,  and  of  every  other  description  of 
wheeled  carriage  kept  or  used  for  hire  in 
said  town ;  to  levy  and  colloct  a  tax  tLereon, 
and  to  subject  the  same  to  such  regulation 
as  the  Interest  or  convenience  of  the  Inhab- 
itants of  said  town  in  the  opinion  of  the 
council,  shall  require;  to  grant,  refuse  and 
revoke  licenses  to  theatrical  exhibitions,  pub- 
lic shows,  musical  performances,  and  all  per- 
formances by  which  admission  is  obtained 
by  the  payment  of  money  or  other  rewards ; 
and  for  keeping  dogs  within  the  town,  and 
for  anything  else  for  which  a  state  license 
Is  now  or  may  hereafter  be  required;  and 
to  levy  and  collect  taxes  on  the  same;  and 
to  grant,  revoke  and  refuse  any  license  to 
sell  or  ofTer  for  sale,  and  to  prohibit  the  sale 
or  offering  for  sale,  of  any  brandy,  whiskey, 
rum,  gin,  wine,  porter,  ale,  or  beer,  or  any 
otber  spirituous,  vinous  or  malt  liquors,  or 
any  intoxicating  liquor,  drink  or  mixture  or 
preparation  whatever,  within  said  town  or 
within  one  mile  of  the  corporate  limits  there- 
of, and  shall  require  a  tax  thereon  of  not  less 
than  one  hundred  dollars  nor  more  than  two 
hundred  dollars,  and  to  enforce  the  author- 
ity hereby  granted  by  reasonable  fines  and 
penalties. 

"Sec  36.  When  any  such  license  is  granted 
by  the  council  to  sell  or  offer  for  sale,  brandy, 
whiskey,  rum,  gin,  wine,  porter,  ale  or  beer, 
or  any  otber  spirituous,  vinous  or  malt  liq- 
uors, or  any  Intoxicating  liquor,  drink  or 
mixture,  it  shall  take  from  the  person  so 
licensed  a  bond,  with  approved  security,  in 
a  penalty  of  not  less  than  three  thousand 
dollars,  payable  to  the  state  of  West  Vir- 
ginia, and  conditioned  as  prescribed  In  sec- 
tion twenty-two,  of  chapter  thirty-two,  of 
the  Code  of  West  Virginia.  The  council  may 
provide  for  tbe  punishment  of  such  per- 
son for  the  violation  of  any  of  the  conditions 
of  said  bond,  and  suits  may  b«  brought  and 
maintained  against  such  person  and  his 
sureties  on  sucu  bond,  for  the  same  objects, 
by  the  same  persons,  in  the  same  manner 
and  with  like  effect,  as  upon  a  Ixind  taken 
under  the  section  mentioned;  and  also,  for 
any  fines  and  costs  that  may  be  Imposed  by 
tbe  mayor  for  any  offense  against  the  town, 
under  its  ordinances,  involving  a  breach  of 
tbe  conditions  of  such  bond,  and  the  council 
may  revoke  any  such  license  for  a  breach  of 
any  of  tbe  conditions  of  such  bond,  or  for 
otber  good  cause  shown,  but  the  person  hold- 
ing tbe  license  must  first  have  reasonable  no- 


tice of  the  time  and  place  of  bearing  and 
adjudicating  In  the  matter,  as  well  as  tlv 
cause  alleged,  and  he  shall  be  entitled  to 
be  heard,  in  person  or  by  counsel,  in  opposi- 
tion to  said  revocation." 

The  bill  passed  tbe  Senate,  after  amend- 
ment by  inserting,  before  the  words  "and 
to  grant,  revoke  and  refuse  any  license  to 
sell,"  the  words  "shall  have  the  sole  power." 
It  was  so  passed  by  a  vote  of  nineteen  yeas 
and  no  nays.  After  It  went  to  the  House,  it 
was  referred  to  the  Judiciary  committee, 
which  reported  It  back  with  the  following 
recommendation:  "Strike  out  all  section  35 
from  and  after  tbe  word  'same,'  in  line  18 
of  engrossed  bill,  and  insert  tbe  following: 
'But  no  license  to  sell,  offer  or  expose  for 
sale  any  brandy,  whiskey,  rum,  gin,  porter, 
ale  or  beer,  or  any  other  spirituous,  vinous 
or  malt  liquor,  or  any  Intoxicating  liquor, 
drink,  mixture  or  preparation  thereof,  wlthtn 
said  town  or  within  one  mile  of  the  cor- 
porate limits  thereof,  shall  be  authorized  or 
granted  except  as  provided  In  chapter  32 
of  the  Code  of  West  Virginia;  and  where 
any  such  license  is  granted  as  aforesaid, 
with  tbe  assent  of  the  corporate  authorities 
of  said  town,  the  same  may  be  revoked  by 
said  town  authorities,  for  good  cause  shown 
after  reasonable  notice  of  the  intention  to  do 
so  to  the  person  holding  said  license.  And 
tbe  corporate  authorities  of  said  town  may 
prescribe  by  ordinance  the  amount  of  towB 
taxes  to  be  paid  upon  every  such  license, 
but  not  less  in  any  case  than  one  hundred 
dollars.  The  corporate  authorities  shall  al- 
so have  power  to  require  and  take  from 
every  person  to  whom  any  such  license  Is 
granted,  a  bond  with  good  security,  in  the 
penalty  of  not  less  than  .one  thousand  dol- 
lars, conditioned  as  prescribed  In  section  18 
of  chapter  82  of  the  Code,  and  the  town 
shall  have  the  same  remedy  on  said  bond  as 
is  prescribed  in  said  section.'  Strike  out  all 
of  section  86.  And  recommended  that  tbe 
bill  pass  as  amended."  When  tbe  bill  was 
taken  up  on  second  reading,  with  tbe  amend- 
ments proposed  by  the  committee,  the  amend- 
ments proposed  were,  by  unanimous  consent, 
withdrawn.  Then  sections  35  and  36  of  the 
bill  were  wholly  stricken  out,  leaving  41 
sections,  Instead  of  43,  and  making  sections 
37  and  38  of  the  original  blU  35  and  36  of 
it  as  BO  amended.  It  was  then  passed  to 
its  third  reading  and  afterwards  passed  in 
that  form,  and  the  amendment  was  agreed 
to  by  tbe  Senate. 

As  so  passed,  it  contains  sections  35,  30, 
and  40  as  they  now  appear  in  chapter  40  of 
the  Acts  of  1891.  These  sections  have  been 
quoted.  Sections  35  and  36  relate  q)eciflcaily 
to  the  matter  of  licenses.  They  do  not  adopt 
In  express  terms,  by  reference  or  otherwise, 
any  general  law  on  the  subject,  applicable  to 
county  courts  or  municipal  corporations. 
They  do  not  say  or  Imply,  by  any  terms  used, 
that  tbe  licenses  thereby  referred  to  are 
municipal  licenses.    They  do  not  say  or  imply 
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that  tbe  proTlslonB  of  chapter  47  of  the  Code, 
jrelatlng  to  moniclpal  licenses  only,  shall 
govern  the  council  In  respect  to  the  matter 
of  licenses.  Bearing  In  mind  the  fact  that 
the  Legislature  was,  according  to  its  own 
definition  of  its  action,  making  a  complete 
law  for  the  government  of  toe  town  of  Point 
Pleasant  and  fully  defining  Its  powers,  and 
that  its  method  of  adopting  the  provisions 
of  other  statutes  was,  for  the  most  part,  the 
use  of  eicpress  terms  of  reference  for  that 
purpose,  we  should  be  able  to  find  something 
in  these  two  sections,  dealing  with  the  ques- 
tion of  license,  showing  an  intention  to  adopt 
the  provisions  of  section  33  of  chapter  47 
of  the  Code,  before  we  can  qualify,  limit,  or 
cut  down  the  import  and  meaning  of  the 
terms  used  in  these  two  sections  which  In- 
clude licenses  of  all  kinds.  There  Ts  an 
adoption,  by  reference,  in  section  36,  of  cer^ 
tain  provisions  of  the  general  state  law  re- 
lating to  state  licenses,  but  none  to  the 
statute  relating  to  mere  municipal  licenses. 
All  this  strongly  argues  the  intention  of  the 
Legislat\u:e  that  the  expression  of  its  will, 
on  the  subject  under  consideration,  should 
have  effect  according  to  the  literal  import  of 
the  terms  used,  and  that  only  such  provisions 
of  any  general  statute  relating  to  the  matter 
of  licenses,  not  expressly  adopted  as  a  part 
of  the  two  sections,  as  should  be  necessary  to 
the  effectuation  of  the  powers  conferred,  as 
Indicated  by  the  language  used,  should  be- 
come, or  be  deemed,  a  part  of  those  two 
sections. 

Section  85  says  the  council  shall  prescribe, 
by  ordinance,  the  manner  in  which  licenses 
of  all  kinds  shall  be  applied  for  and  granted. 
It  does  not  say  in  express  terms  that  the 
council  shall  have  power  to  prescribe  as 
aforesaid.  But  bow  oould  It  prescribe  with- 
out having  the  power  to  do  so?  The  power 
to  do  what  the  Legislature  says  the  council 
may  do  or  shall  do  is  necessarily  implied.  It 
does  not  say,  either,  in  express  terms,  that  the 
council  may  grant  licenses  of  all  kinds,  or 
may  grant  licenses  of  any  kind.  But  what 
would  be  the  use  or  sense  of  requiring  or 
authorizing  a  council  to  prescribe  the  man- 
ner of  doing  a  thing  which  It  has  not  the 
power  to  do?  Is  it  to  be  assumed  that  the 
Legislature  Intended  that  the  council  should 
prescribe  the  manner  in  which  the  county 
court  or  some  other  tribunal  should  grant  a 
license?  That  would  be  going  outside  of  the 
object  and  purpose  of  the  statute,  which  was 
not  to  prescribe  and  define  the  powers  and 
duties  of  any  county  court,  but  to  prescribe 
and  define  the  powers  and  duties  of  the 
council.  For  whom,  other  than  itself,  could 
it  prescribe  the  manner  of  doing  a  thing? 
Common  sense,  as  well  as  the  rule  of  law, 
says  plainly  "nobody."  What  would  be  the 
sense  of  requiring  or  autliorlzing  it  to  pre- 
scribe the  manner  of  applying  for  and  grant- 
ing licenses  which  It  has  not  the  power  to 
grant?  Can  it  be  assumed  that  the  Legisla- 
ture did  the  vain  and  idle  thing  of  requiring 


the  council  to  prescribe  the  manner  of  graat- 
Ing  licenses,  without  giving  It  the  power  to 
do  so?  The  decisions  of  this  court  and  all 
other  courts  forbid  such  an  imputation  up- 
on the  Legislature.  It  wonld  be  equivalent 
to  saying  that  body  was  engaged  In  mere 
child's  play,  or  was  so  reckless  and  incompe- 
tent that  the  language  used  by  It,  in  tbe 
great  and  solemn  work  of  ordaining  laws, 
does  not  express  its  intention,  or  does  not 
mean  anything,  and  that  we  must  seek  its  in- 
tention in  conjecture  or  surmise,  or  some- 
thing other  than  the  words  it  has  used.  O^bat 
no  such  course  can  be  taken  by  the  court, 
consistently  with  law,  must  be  admitted  by 
all. 

Authorities  already  dted  in  this  opInloD 
put  it  beyond  controversy.  "When  the  In- 
tention Is  clear,  what  is  Implied  in  a  statute 
is  as  much  a  part  of  it  as  what  Is  express- 
ed." 26  Am.  &  Eng.  Ency.  Law,  624.  "When 
the  Legislature  has  power  to  enact  a  law, 
and  its  intention  Is  manifest,  eCtect  will  be 
given  to  tbe  Intention,  rather  than  to  a  mere 
failure  of  its  language  to  express  6r  pre- 
scribe what  was  intended."  Lewis'  Sutb.  Stat. 
Con.  §  233.  p.  438.  "There  could  be  no  paying 
without  previous  receiving.  The  latter  duty 
is  explicitly  declared.  The  prior  one  Is  as 
clearly  to  be  inferred.  Both  would  be  alike 
implied  in  the  absence  of  tbe  provision  as 
to  paying  over.  What  is  implied  in  a  stat> 
ute,  will,  deed,  or  contract  is  as  much  a  part 
of  It  as  what  is  expressed."  Mr.  Justice 
Swayne,  in  United  States  v.  Babbitt,  96  U. 
S.  334,  24  L.  Ed.  480;  United  States  v.  Bab- 
bitt, 66  U.  S.  66,  17  L.  Ed.  94,  dUng  Koning 
V.  Bayard,  2  Paine  (U.  8.)  251,  Fed.  Cas. 
No.  7,924 ;  Halght  v.  Holley,  3  Wend.  (N.  Y.) 
258;  Rogers  v.  Kneeland,  10  Wend.  (N.  Y.) 
218;  Fox  V.  Phelps,  20  Wend.  (N.  T.)  447. 
"A  thing  within  the  Intention  of  the  makers 
of  the  statute  is  as  much  within  the  statute 
as  If  it  were  within  the  letter."  Stowel  t. 
Zouch.  1  Plowd.  3(iC;  United  States  v. 
Freeman,  3  How.  (U.  a)  665,  11  L.  Ed.  724; 
United  States  v.  Babbitt,  66  U.  S.  56.  17  L. 
Ed.  94.  Did  the  Legislature  Intend  what  It 
said,  If  It  said  anything?  And  that  it  did 
say  something  nobody  can  deny,  and,  if  it 
said  anything,  it  said  the  council  should  have 
power  to  grant  all  licenses,  or  It  Intended 
by  what  it  said  to  incorporate  or  adopt  sec- 
tion 33  of  chapter  47,  or  tbe  old  provision 
of  chapter  201,  p.  368,  of  the  Acts  of  1869-6a 
Now,  what  word  is  to  be  found  in  the  lan- 
guage used  which  purports  to  make  any  such 
adoption?  There  is  absolutely  none,  and  no 
such  adoption  can  be  made  without  cutting 
down  the  language  usea  so  as  to  make  it 
mean  less  than  the  words,  taken  in  their 
natural  and  ordinary  signiflcatlon,  mean. 

The  only  contention  is  that  the  broad  term 
"licenses  of  all  kinds"  may  be  restrained  and 
limited  by  construction  so  as  to  apply  to 
municipal  licenses  only,  and  not  to  Include 
state  licenses.  It  Is  said  we  must  read  sec- 
tion 3S  In  connection  with  the  provisions  of 
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chapter  47  of  the  Code.  I  have  shown,  I 
think,  conclusively,  that,  In  construing  this 
statute,  we  cannot  go  to  chapter  47  for  the 
law  upon  any  subject  which  has  been  legis- 
lated aiwn  in  chapter  40  of  the  Acts  of  1891, 
except  in  so  far  as  the  provisions  of  that 
chapter  of  the  Code  have  been,  expressly  or 
by  necessary  implication,  adopted  by  chapter 
40  of  the  Acts  of  1891,  for  the  reason  that 
said  chapter  40  is  a  complete,  comprehensive, 
and  exclusive  embodiment  of  the  law  defining 
all  the  powers  of  the  authorities  of  the  town 
of  Point  Pleasant  But  if  this  were  not  so, 
the  contention  for  the  qualification  or  limita- 
tion of  the  meaning  of  the  term  "llcoises  of 
all  kinds"  cannot  be  sustained  under  the 
authorities.  Under  chapter  47,  town  councils 
have  power  to  grant  municipal  licenses  only 
for  all  things  for  which  state  licenses  may 
be  granted  by  county  courts.  To  adopt  the 
construction  contended  for,  therefore,  we 
would  have  to  say  the  term  "licenses  of  all 
kinds"  mean  municipal  licenses  for  all  things 
for  which  a  municipal  license  may  be  grant- 
ed. That  Is  contrary  to  the  terms  used  In 
section  3o  of  this  act.  It  means  less  than  the 
terms  used  in  this  act  Import,  for,  In  one 
sense,  there  are  two  kinds  of  licenses,  state 
licenses  and  municipal  licenses,  and  this  con- 
struction would  cut  down  language,  broad 
enough  in  its  terms  to  Include  both  classes, 
80  as  to  make  it  apply  to  only  one  of  them. 
"All  kinds"  means  all  classes,  as  well  as  all 
the  individuals  of  each  class.  No  more  com- 
prehensive terms  could  have  been  used.  The 
construction  asked  for  would  reduce  their 
meaning  to  the  narrowest  possible  limit 
That  this  would  do  violence  to  the  rules  of 
construction  Is  plainly  manifest  "A  statute 
ought  to  be  construed  as  a  whole,  and  each 
section  should  be  so  construed  that,  if  pos- 
sible, no  clause,  sentence,  or  word  should  be 
superfluous,  void,  or  Inslgnlflcant"  Jackson 
V.  Kittle,  34  W.  ya.  207, 12  8.  K.  484 ;  Baxter 
V.  Wade.  39  W.  Va.  281,  19  S.  E.  404 ;  Ar- 
gand  V.  Quinn,  39  W.  Va.  535,  20  S.  E.  676. 
Ueference  has  already  been  made  to  Bank  v. 
County  Court,  36  W.  Va.  341, 16  S.  E.  78,  and 
other  authorities,  saying  It  Is  not  to  be  pre- 
sumed tbat  the  Legislature  Intended  any  part 
of  a  statute  to  be  without  meaning.  More- 
over, to  adopt  the  construction  contended  for 
here  would  make  section  35  of  the  charter 
act  meaningless  and  InefFectlre  for  any  pur- 
pose. If  It  was  the  Intention  that  the  pow- 
ers of  the  council  should  be  governed  by  the 
provisions  of  section  33  of  chapter  47  of  the 
Code,  respecting  licenses  and  ordinances,  the 
requirement  of  ordinances  relating  to  the 
manner  of  applying  for  and  granting  the 
same,  by  the  act  of  1891,  was  useless  and  sub- 
servient of  no  purpose  whatever. 

Section  33  of  chapter  47  gives  the  power  to 
grant  municipal  licenses  to  all  corporations 
governed  by  that  chapter,  and  section  29  of 
said  chapter  authorizes  the  passage  of  ordl- ' 
nances  for  carrying  into  effect  the  power  to 
{rant  licenses,  together  with  all  the  other 


powers  conferred  upon  sncb  corporations. 
It  says:  "To  carry  into  eftect  these  enum- 
erated powers,  and  all  others  conferred  upon 
such  city,  town  or  village,  or  Its  council,  by 
this  chapter  or  by  any  future  act  of  the  L^- 
Islature  of  this  state,  the  council  shall  have 
power  to  make  and  pass  all  needful  orders, 
by-laws,  ordinances,  resolutions,  rules  and 
regulations,  not  contrary  to  the  Constitution 
and  laws  of  this  state."  If  it  was  the  In- 
tention of  the  Legislature  that  the  council  of 
the  town  of  Point  Pleasant  should  be  gov- 
erned by  these  provisions,  what  possible  n»- 
cesslty  or  reason  could  there  have  been  for 
authorizing,  or  requiring.  It  to  pass  ordinan- 
ces prescribing  the  manner  of  applying  for 
and  granting  licenses?  It  only  amounted  to 
a  repetition  of  what  was,  by  chapter  47,  If 
Intended  to  be  made  a  part  of  chapter  40  of 
the  Acts  of  1891,  already  required  and  au- 
thorized. Thus  the  court,  in  its  attempt  to 
qualify  or  cut  down  the  literal  Import  of  the 
words  found  In  section  35,  would  find  Itself 
overthrowing  another  rule  of  construction  to 
which  reference  has  been  made,  and  which 
says,  In  substance  and  effect,  that  we  must 
presume  the  Legislature  had  a  purpose  and 
object  In  the  selection  of  the  terms  it  has  used 
In  the  statute,  and  Intended  those  terms  to 
have  some  effect — to  accomplish  some  purpose. 
It  would  make  them  perform  no  o£3ce  what- 
ever. 

It  Is  further  contended  tbat  the  action  of 
the  Legislature,  respecting  the  provisions 
of  the  original  bill,  the  amendment  made 
by  the  Senate,  and  the  striking  out  of  sections 
85  and  86  thereof,  discloses  Intention  to 
withhold  from  the  council  the  sole  power  to 
grant  licenses,  and  not  to  make  it  a  license 
court  for  purposes  other  than  the  granting 
or  refusal  of  municipal  licenses.  These  leg^ 
islatlve  transactions  do  not  reflect  any  light 
upon  the  subject  They  do  not  Import  any 
intention  to  change  the  general  character 
of  the  statute  and  make  It  a  special  and  in- 
complete law  to  operate  In  connection  with 
other  existing  laws.  After  all  this  had  been 
done,  the  bill  continued  to  be  one,  the  ap- 
parent and  declared  purpose  of  which  was 
the  ordaining  of  a  law,  complete  and  com- 
prehensive, covering  the  whole  subject-matter, 
and  intended  to  be  a  substitute  for  all  other 
laws  Inconsistent  with  it  The  bill,  if  passed 
by  the  House,  in  the  form  in  which  tbat  body 
received  It  would  have  given  in  express  terms 
sole  power  to  the  council  to  grant  licenses 
of  all  kinds.  The  Judiciary  committee  of 
the  House  proposed  to  amend  it  so  as  to  take 
away  that  power.  That  amendment  was 
withdrawn,  and  part  of  the  language  of  the 
bin,  importing  an  Intention  to  vest  such  sole 
power  Id  the  council,  was  stricken  out  But 
only  a  part  of  it  was  stricken  out  and  the 
balance  of  It  allowed  to  stand.  Had  It  all 
been  stricken  out  the  action  might  have  af- 
forded ground  for  the  presumption  that  it 
was  Intended  that  the  town  should  have 
IMwer  to  grant  licenses  under  the  general  law. 
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Chapter  47  of  the  Code.  But,  inasmuch  as 
It  was  not  all  stricken  out,  we  must  de- 
termine what  the  remaining  portion  o'  it 
means,  and  that  can  only  be  done  by  the  ap- 
plication of  well-settled  rules  of  construction. 
The  remaining  language  Is  not  ambiguous. 
It  is  merely  general.  It  gives  power  by  Im- 
plication, rather  than  in  express  words ;  but 
the  Implication  is  an  absolutely  necessarj' 
one,  for,  without  It,  the  terms  used  would  be 
meaningless  and  Ineffective,  as  has  been 
shown.  While  the  House  struck  out  two  sec- 
tions, leaving  comprehensive  terms  relating 
to  the  subject-matter  thereof,  it  did  not  so 
change  the  title  of  the  bill  as  to  make  its 
object  the  amendment  of  certain  sections  of 
the  old  charter  act  and  make  It  a  partial,  In- 
complete law.  It  did  not,  by  reference  or 
otherwise,  incorporate  anything  as  a  substi- 
tute for  the  matter  stricken  out.  What  rea- 
sons impelled  the  several  members  to  vote 
for  the  bill  in  that  form,  or  what  actuated 
them  in  changing  its  form,  the  court  cannot 
inquire.  What  they  or  any  of  them  said  on 
the  occasion  is  not  admissible.  26  Am.  &  Eng. 
Ency.  Law,  638;  United  States  v.  Trans- 
Miss.  Ass'n,  166  U.  S.  318,  17  Sup.  Ct  540, 
41  I,.  Ed.  1007;  Am.  Net.  &  T.  Co.  v.  Wor- 
thington,  141  U.  S.  473,  12  Sup.  Ct.  55,  35  L. 
Ed.  821.  Nor  can  we  assume,  or  allow  it  to 
be  proved,  that  anything  was  put  into  or 
taken  out  of  the  bill,  by  fraud,  trickery,  or 
imposition.  Slack  v.  Jacob,  8  W.  Va.  612. 
We  must  take  the  language  as  It  is  and  de- 
termine what  it  means. 

That  the  striking  out  of  sections  36  and 
36  of  the  original  bill,  containing  the  Senate 
amendment,  is  InsuQlcIent,  in  view  of  the 
character  and  purpose  of  the  bill,  and  what 
was  left  in  it,  relating  to  the  granting  of 
licenses,  to  show  that  the  Legislature  did  not 
intend  what  th^  remaining  words  import, 
seems  manifest  from  the  disposition  made 
of  a  similar  question  by  this  court  in  Coal  & 
Coke  Co.  V.  Tax  Commissioner,  59  W.  Va.  605, 
630,  631,  53  S.  E.  928.  In  that  case,  the  words 
"including  chattels  real,"  found  in  the  bill  as 
it  passed  the  House,  were  stricken  out  of  one 
clause  by  the  Senate.  This  was  relied  upon, 
by  counsel  for  the  coal  company,  as  con- 
clusive evidence  that  It  was  not  intended  to 
put  chattels  real  on  the  tax  list  at  all,  and 
certainly  not  those  owned  by  corporations. 
In  reply  to  that  contention,  this  court  said, 
through  Judge  Brannon:  "Why,  then,  did 
not  the  Legislature  strike  out  'chattels  real' 
from  section  61?  Why  did  it  not  strike  from 
section  80,  d.  'a,'  the  words  'including  chat- 
tels real,'  thus  charging  individuals  and  firms 
not  incorporated  with  them?  Why  did  it 
still  later  in  the  consideration  of  the  bill  in- 
sert, in  section  106,  charging  taxes,  a  clause 
reading:  '(pp)  The  value  of  all  chattels  real 
of  every  person,  firm  or  Incorporated  com- 
imny'?  This  last  most  explicit  language 
flatly  says  that  cori>orations  shall  be  taxed 
for  chattels  real."    It  was  held  that  chattels 


real,  belonging  to  corporations,  were  tax- 
able under  the  statute,  notwithstanding  a 
clause  of  a  section  said  in  explicit  terms, 
after  referring  to  clauses  naming  every  other 
species  of  property,  and  omitting  chattels  real, 
that  the  property  mentioned  in  them  should 
constitute  all  the  property  on  which  any  such 
corporation  should  be  liable  to  pay  taxes. 
The  court  very  properly,  in  that  case,  as  in 
all  others,  gave  force  and  effect  to  the  plain, 
explicit,  and  positive  terms  of  the  statute  as 
It  was  finally  passed,  notwithstanding  the 
circumstance  that  some  similar  language  had 
been  stricken  out  of  the  bill  in  its  progress 
through  the  Legislature.  If  the  language  had 
been  ambiguous,  susceptible  of  two  or  more 
different  meanings,  or  applications,  without 
doing  violence  to  Its  terms,  the  circumstance 
of  the  elimination  of  certain  language,  white 
the  bill  was  pending,  might  be  sufflclost  to 
determine  which  meaning  or  application  was 
Intended.  That  was  not  the  condition  of  the 
language  of  the  tax  statute  In  the  case  Just 
referred  to,  nor  of  the  language  In  section  33 
of  chapter  40  of  the  Acts  of  1891,  which  we 
have  under  consideration.  It  is  plain  and 
explicit  and  positive.  The  only  criticism  that 
can  be  made  upon  it  is  that  it  expresses  the 
legislative  intention  in  an  awkward  and  un- 
usual form,  a  matter  of  no  consequence  what- 
ever, so  long  as  the  intention  plainly  ap- 
pears, as  it  does.  "The  Intention  expressed 
is  paramount  to  form"  and  "must  have  the 
force  of  law."  Lewis'  Suth.  Stat  Cons.  { 
452 ;  Chesapeake  &  Pot  Tel.  Co.  v.  Manning, 
186  U.  S.  239,  22  Sup.  Ct  881,  46  L.  Ed.  1144. 
If  the  language  used  were  ambiguous,  so 
as  to  give  room  for  construction  or  Interpr^ 
tation,  by  reference  to  extrinsic  circumstan- 
ces or  facts,  the  same  conclusion  would  re- 
sult from  a  view  and  analysis  of  the  lan- 
guage used  in  section  35,  read  In  the  light  of 
the  clause  in  section  40,  relating  to  the 
amendments  to  tbe  charter  of  the  town  by 
the  circuit  court  of  Mason  county.  Among 
these  amendments  was  the  one  made  on  tbe 
9th  day  of  May,  1883,  which  has  been  qnoted 
and  purported  to  confer  upcm  the  council 
sole  power  to  grant  all  licenses  within  the 
corporate  limits  of  the  town.  The  language 
of  that  clause  is  broad  enough  to  Include  all 
amendments  so  made.  It  is  presumed  that 
the  Legislature  has  kn<Avledge  of  the  sub- 
ject-matter of  its  action.  The  spectacle  of 
a  Legislature,  passing  laws  concerning  a  sab- 
Ject  or  thing,  about  the  facts  of  which  it  did 
not  have  knowledge,  would  be  strange,  if 
not  absurd.  It  would  be  repugnant  to  com- 
mon reason.  Just  as  much  so  as  in  the  case 
of  two  men,  making  a  contract,  unless  the 
contrary  affirmatively  appears.  Therefore 
the  courts  say  that  the  words  of  a  statute 
are  to  be  Interpreted  In  the  light  of  the  sub- 
ject-matter. Brewer  t.  Blougher,  14  Pet 
(U.  S.)  178,  196,  10  L.  Ed.  408;  United 
States  V.  Caldwell.  86  U.  &  264,  22  L.  Ed. 
114 ;  Am.  &  Eng.  Ency.  Law,  604.  The  char- 
ter of  tbe  town  of  Point  Pleasant,  at  the 
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time  the  Legislature  acted  upon  It.  In  pass- 
ing chapter  40  of  the  Acts  of  1891,  appeared 
to  have  been  amended  by  the  circuit  court 
of  Mason  county  so  as  to  confer  this  power. 
The  act  thus  shows  that  the  Legislature 
knew  the  amendment  had  been  made.  It 
■was  not  Its  province  to  determine  whether 
any  of  those  amendments  were  valid  or  not 
That  is  not  the  business  of  Legislatures. 
They  have  no  power  to  determine  such  ques- 
tions. They  are  judicial  questions  and  cog- 
nizable only  in  a  judicial  forum.  The  Legis- 
lature therefore  did  not,  because  It  could  not, 
assume  or  declare  expressly,  or  otherwise, 
that  the  amendment  In  question  was  not  a 
valid  one;  In  other  words,  that  this  amend- 
ment Is  not  Included  in  the  clause  of  section 
40,  because.  In  the  opinion  of  the  Legislature, 
It  was  not  an  amendment.  Courts  cannot 
assume  that  a  Legislature  has  meddled  with 
something  that,  in  common  parlance,  "is 
none  of  Its  business."  That  must  be  shown, 
before  it  can  he  considered.  "The  Legisla- 
ture cannot  authoritatively  declare  what  the 
law  Is  or  has  been.  That  Is  a  judicial  func- 
tion and  pertains  to  the  court."  Lewis'  Sutb. 
Stat.  Cons.  §  358,  p.  683;  Ogden  v.  Black- 
ledge,  2  Cranch  (0.  S.)  272,  2  L.  Ed.  276: 
South  Ottowa  v.  Perkins,  94  U.  S.  260,  24 
L.  Ed.  154;  In  re  Hanley's  Estate,  15  Utah, 
212,  49  Pac.  829,  62  Am.  St.  Rep.  926,  931 ; 
RatclifTe  v.  Anderson.  31  Grat.  (Va.)  105, 
31  Am.  Eep.  716.  "It  is  always  competent 
to  change  an  existing  law  by  a  declaratory 
statute,  and,  where  the  statute  is  only  to 
operate  upon  future  cases,  it  is  no  objection 
to  Its  validity  that  it  assumes  the  law  to 
have  been  In  the  past  what  it  Is  now  de- 
clared that  It  shall  be  in  the  future.  But 
the  legislative  action  cannot  be  made  to  re- 
troact  upon  past  controversies,  and  to  re- 
verse decisions  which  the  courts,  In  the  ex- 
ercise of  their  undoubted  authority,  have 
made,  for  this  would  not  only  be  the  exercise 
of  Judicial  power,  but  It  would  be  Its  exer- 
cise in  the  most  objectionable  and  offensive 
form,  since  the  Legislature  would.  In  effect, 
sit  as  a  court  of  review,  to  which  parties 
might  appeal  when  dissatisfied  with  the  rul- 
ings of  the  courts."  Cooley's  Con.  Llm.  11. 
It  is  not  to  be  assumed,  therefore,  that  the 
Legislature,  having  no-  power  to  determine 
whether  the  amendment  made  by  the  circuit 
court  was  valid  or  invalid,  assumed  that  it 
was  Invalid,  and  therefore  did  not  Include  it 
in  its  reference  generally  to  the  amendments 
made  by  the  circuit  court.  The  declaration 
that  nothing  In  the  act  shall  be  construed  to 
take  away  power  conferred  by  any  amend- 
ment made  by  the  circuit  court,  not  incon- 
sistent with  this  act,  is  the  same  in  meaning 
as  If  it  had  been  that  the  council  shall  have 
the  powers  conferred  by  all  the  amendments, 
not  Inconsistent  with  this  act,  made  by  the 
circuit  court.  It  reaches  all  the  amendments, 
not  merely  one  of  them.  Though  negative  in 
form,  It  Is  afilrmatlve  in  meaning  and  effect. 
-Can  the  words  "any  amendment"  be  limited 


to  one  amendment?  If  so,  which  one?  The 
impossibility  of  applying  them  to  any  one  In 
particular  proves  that  they  extend  to  all. 
That  body  knew.  Is  presumed  to  have  kno-wn, 
that  there  was  attached  to  the  charter  of  the 
town  a  paper  purporting  to  be  an  amend- 
ment, conferring  just  such  power  as  the  lan- 
guage contained  In  section  35  of  the  act  neo- 
esaariiy  implies.  The  existence  of  that  os- 
tensible, if  not  valid,  amendment,  was  a  cir- 
cumstance kno-wn  to  the  Legislature,  when 
It  used  language  in  section  35  which  pur- 
ports, by  necessary  implication,  to  confer  the 
very  power  which  the  amendment  purported 
to  give.  This  shows,  by  legislative  terms, 
the  opinion  of  the  Legislature  that  the  town 
already  bad  that  power.  Courts  may  take 
cognizance  of  facts  known  to  the  Legislature, 
which  tend  to  throw  light  upon  the  question 
of  Intent  This  is  settled  beyond  all  ques- 
tion. Piatt  V.  Union  Pacific  Ry.  Co.,  99  U. 
S.  48,  25  L.  Ed.  424;  Church  v.  United 
States,  143  U.  S.  467,  12  Sup.  Ct  611,  36  L. 
Ed.  226;  Railway  Co.  v.  United  States.  91 
U.  S.  72,  23  L.  Ed.  224;  The  Delaware,  161 
U.  S.  472,  16  Sup.  Ct  616,  40  L.  Bd.  771; 
Amer.  Net  ft  T.  Co.  v.  Worthington,  141  U. 
S.  468,  12  Sup.  Ct  65,  35  L.  Ed.  821.  They 
may  consider  all  the  surrounding  circum- 
stances and  history  of  the  times.  See,  in  ad- 
dition to  cases  just  cited,  Daniel  ▼.  Simms, 
49  W.  Va.  554.  39  S.  E.  690;  O.  &  O.  Ry. 
Co.  V.  Deep  Water  Ry.  Co.,  67  W.  Va.  641, 
60  S.  B.  890.  Here  we  need  not  look  beyond 
the  language  of  the  statute  itself,  to  ascer- 
tain that  the  Legislature  knew  amendments 
had  been  made  by  the  circuit  court  to  the 
charter  of  the  to-wn  of  Point  Pleasant.  It 
declared  Its  knowledge  of  them  tn  the  act. 
One  of  them  Is  disclosed  by  the  record.  It  Is 
not  only  a  circumstance  known  to  the  Legis- 
lature, but  a  part  of  the  subject-matter  of 
the  statute.  This  evidence  of  belief,  on  the 
part  of  the  Legislature,  that  the  town  had,  by 
virtue  of  the  amendment,  sole  power  to  grant 
licenses,  accompanied  by  the  declaration  of 
a  rule  of  action  for  the  council,  predicated 
on  the  assumption  of  such  power  and  refer- 
able to  no  other  conceivable  hypothesia, 
makes  the  legislative  intention  to  grant  such 
power  so  plain  that  nothing  can  be  urged 
against  it  but  mere  conjecture  and  surmise. 
Two  of  my  associates  fully  concur  with 
me  in  the  view  that  section  35  of  chapter  40 
of  the  Acts  of  1891,  read  in  the  light  of  sec- 
tion 40,  confers  upon  the  town  council,  the 
power  in  question,  and  we  reverse  the  judg- 
ment of  the  circuit  court  predicated  upon  the 
theory  of  a  want  of  such  power  in  the  coun- 
cil. I  am  prepared  to  go  further,  and  say 
that.  If  section  36  were  not  In  the  statute, 
the  power  claimed  by  the  town  of  Point 
Pleasant  would  be  sustained  by  section  40 
alone,  of  chapter  40  of  the  Acts  of  1891.  It 
Is  plain,  as  has  been  pointed  out.  that  the 
clause  In  that  section  relating  to  the  amend- 
ments made  by  the  circuit  court  of  Mason 
county  is  not  a  saving  danse  nor  an  excep- 
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tion.  It  is  an  Independent  provision  Intend- 
ed to  add  to  the  preceding  sections  of  the  act. 
I  have  shown  that,  unless  It  Is  so  regnrded, 
It  Is  a  futile  and  vain  expression,  effecting  no 
purpose,  and  performing  no  function  what- 
ever, and  we  are  not  permitted,  by  the  rules 
of  law,  to  place  such  a  construction  upon  it 
The  Legislature  treated  and  regarded  the 
amendments  made  by  the  circuit  court,  not 
some  of  them,  but  all  of  them,  for  It  refers 
to  all  of  them,  as  valid  and  conferring  pow- 
ers. The  language  used  in  the  clause  as- 
sumes that  these  amendments  conferred  pow- 
ers, for  It  says  nothing  In  the  act  shall  be 
deemed  to  take  away  the  powers  conferred  by 
them.  How  could  there  be  anything  to  take 
away,  in  respect  to  this  amendment,  if  it  con- 
ferred no  power,  or  was  not  regarded  as  con- 
ferring power?  In  saying  power  conferred 
by  the  amendment  should  not  be  taken  away, 
the  Legislature,  by  necessary  Implication, 
said  the  amendment  had  conferred  power. 
The  language  used  by  the  Legislature,  I  re- 
peat, assumes  that  the  amendment  conferred 
power,  whether  it  did  or  not,  and  deals  with 
It  is  an  amendment  conferring  power.  It 
calls  it  an  amendment  If  it  conferred  any 
power.  It  could  have  been  none  other  than  the 
very  power  In  question.  In  assuming  that 
it  did  confer  such  power  and  declaring  that 
nothing  In  the  act  should  be  construed  to 
take  it  away,  the  Legislature  clearly  and 
positively  expressed  Its  will  that  the  town 
council  should  have  such  power  in  the  future, 
whether  It  had  bad  it  in  the  past  or  not  It 
Is  a  question  of  Intention,  and,  when  the  In- 
tention Is  apparent  It  must  be  given  effect 
without  any  regard  to  the  form  in  which  it  Is 
expressed.  If  the  amendment  was  invalid, 
and  not  law,  and  not  embodied  in  any  act  of 
the  Legislature  or  Code,  that  circumstance  is 
immaterial.  The  Legislature  had  the  power 
to  Incorporate  it  Into  the  act,  and,  upon  its 
Identification,  wherever  found.  It  became  a 
part  of  the  act 

In  Delaplane  v.  Crenshaw,  15  Grat  (Va.) 
457,  one  question  was  whether  a  certain  al- 
leged custom  or  usage,  relating  to  the  Inspec- 
tion of  flour,  had  been  Incorporated  into  the 
statute,  concerning  the  same  subject  The 
law  provided  for  an  inspection  of  flour,  which 
in8i)ectIon  consisted  partly  in  boring  small 
holes  in  the  heads  of  the  barrels  and  making 
a  draft  of  flour  from  each  hole,  to  be  Inspect- 
ed. In  early  days,  when  the  production  of 
flour  was  not  large,  the  draft  flour  thus 
taken  out  amounted  to  but  little,  and  It  was 
the  practice  of  the  Inspectors  to  keep  It,  as 
well  as  receive  compensation  In  money  for  the 
inspection.  Later,  when  the  production  of 
flour  became  large,  the  draft  flour  was  a 
matter  of  consequence.  In  the  statemaat  of 
the  case,  it  Is  shown  that  at  the  time  of  the 
decision  the  Inspector  bad  received,  in  draft 
flour,  about  1.500  barrels  from  one  flrm.  In 
view  of  the  Importance  of  the  matter,  an  ac- 
tion was  brought  to  determine  whether  he 
was  entitled  to  It    One  of  his  contentions 


was  the  Intention  of  the  Legislature,  In  revis- 
ing the  Inspection  statute  and  reducing  the 
rate  of  compensation,  to  sanction  this  usage, 
by  Incorporating  it  into  the  statute.  It  never 
had  been  law,  nor  had  it  ever  been  reduced 
to  writing  In  any  form.  Judge  Lee,  in  deliv- 
ering the  opinion  of  the  court,  said :  "But  it 
Is  contended  that  If  the  custom  cannot  oper- 
ate proprio  vigore  to  vest  the  right  claimed  in 
the  inspector,  yet  that  It  has  been  sufficiently 
recognized  by  statute,  and  thus  has  received 
the  legislative  sanction.  Certainly,  If  It  has 
been  recognized  either  expressly  or  by  nec- 
es.sary  Implication,  it  would  thereby  receive 
vitality,  and  the  right  claimed  could  well  be 
asserted  as  conferred  by  the  statute."  But 
upon  Investigation,  he  found  that  the  statate 
had  not  by  any  terms  used,  or  in  any  man- 
ner, recognized,  mentioned,  or  referred  to  the 
custom. 

The  language  of  the  statute  under  consid- 
eration here  Is  clearly  within  the  reasoning 
of  Judge  Lee.  The  statute  mentions  the 
amendment  In  March,  1815,  Congress  pass- 
ed an  act  entitled  "An  act  to  vest  more  ef- 
fectually In  the  state  courts,  and  the  Dis- 
trict Courts  of  the  United  States,  Jorlsdic^ 
tlon"  in  the  cases  therein  mentioned.  It  wUl 
be  observed  that  the  purpose  of  the  act  as 
indicated  by  its  title,  was  to  deal  with  a 
matter  of  jurisdiction  in  the  state  courts  and 
the  District  Courts  of  the  United  States.  No 
reference  is  made  in  the  title  to  the  Circuit 
Courts  of  the  United  States,  and  the  juris- 
diction Intended  to  be  conferred  was  not  a 
jurisdiction  which  the  Circuit  Courts  had 
under  any  other  statute.  Notwithstanding 
this,  the  fourth  section  of  the  act  declared 
"that  the  District  Court  of  the  United  States 
shall  have  cognizance,  concurrent  with  the 
courts  and  magistrates  of  all  states,  and  the 
Circuit  Courts  of  the  United  States,  of  all 
suits  at  common  law,  where  the  United 
States,  or  any  officer  thereof,  under  the  au- 
thority of  any  act  of  Congress,  shall  sue,  al- 
though the  debt  claim,  or  matter  in  dispute, 
shall  not  amount  to  $100.00."  Chief  Justice 
Marshall  said:  "The  jurisdiction  of  the  Dis- 
trict Courts,  then,  over  suits  brought  by  the 
Postmaster  General  for  debts  and  balances 
due  the  general  post  office.  Is  unquestionable. 
Has  the  Circuit  Court  Jurisdiction?  The  lan- 
guage of  the  act  is  that  the  District  Court 
shall  have  cognizance  concurrent  with  the 
courts  and  magistrates  of  the  several  states, 
and  the  Circuit  Courts  of  the  United  States, 
of  all  suits,  etc  What  is  the  meaning  and 
purport  of  the  words  'concurrent  with'  the 
Circuit  Courts  of  the  United  States?  Are 
they  entirely  senseless?  Are  they  to  be  ex- 
cluded from  the  clause  in  which  the  Legisla- 
ture has  Inserted  them,  or  are  they  to  be 
taken  Into  view,  and  allowed  the  effect  of 
which  they  are  capable?  The  words  are  cer- 
tainly not  senseless.  They  have  a  plain  and 
obvious  meaning.  And  It  is,  we  think,  a 
rule,  that  words  which  have  a  meaning  are 
not  to  be  entirely  disregarded  in  construing 
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a  statute.  We  cannot  nnderstand  this  danse 
as  If  these  words  were  excluded  from  It 
They,  perhaps,  manifest  the  opinion  of  the 
Legislature  that  the  Jnrladlctlon  was  in  the 
Circuit  Courts,  but  ought,  we  think,  to  be 
construed  to  give  It,  If  it  did  not  previously 
exist.  Any  other  construction  would  destroy 
the  effect  of  those  words.  The  District  Court 
cannot  take  cognizance  concurrent  with  the 
Circuit  Courts,  unless  the  Circuit  Courts  can 
take  cognizance  of  the  same  suits.  For  one 
body  to  do  a  thing  concurrently  with  another 
is  to  act  In  coujunctlon  with  tbat  other.  The 
phrase  may  imply  tbat  power  was  previously 
given  to  that  other;  but  If,  In  fact,  It  had 
not  been  given,  the  words  are  capable  of  im- 
parting it.  If  they  are  susceptible  of  this 
construction,  they  ought  to  receive  it,  be- 
cause tti^  will  otherwise  be  totally  Inopera- 
tive, or  will  contradict  the  other  parts  of  the 
sentence,  which  show  plainly  the  Intention 
that  the  District  Court  shall  have  cognizance 
of  the  subject  and  shall  take  it  to  tbe  same 
extent  with  the  Circuit  Courts.  It  bas  been 
said,  and  perhaps  truly,  that  this  section  was 
not  framed  with  the  intention  of  vesting  Ju- 
risdiction in  the  Circuit  Courts.  The  title  of 
the  act,  and  tbe  language  of  tbe  sentence,  are 
supposed  to  concur  in  sustaining  this  proposi- 
tion. The  title  speaks  only  of  state  and  dis- 
trict courts.  But  It  is  well  settled  tbat  tbe 
title  cannot  restrain  tbe  enacting  clause.  It 
is  true  that  the  language  of  the  section  In- 
dicates the  opinion  that  Jurisdiction  existed 
in  the  Circuit  Courts,  rather  than  an  Inten- 
tion to  give  it;  and  a  mistaken  opinion  of  the 
Legislature  concerning  tbe  law  does  not  make 
law.  But  if  this  mistake  is  manifested  In 
words  competent  to  make  the  law  in  future, 
we  know  of  no  principle  which  can  deny  them 
this  effect.  Tbe  Legislature  may  pass  a  de- 
claratory act,  which,  though  inoperative  on 
tbe  past,  may  act  in  future.  Tbls  law  ex- 
presses the  sense  of  the  Legislature  on  tbe 
existing  law,  as  plainly  as  a  declaratory  act, 
and  expresses  it  in  terms  capable  of  con- 
ferring the  Jurisdiction.  We  think,  there- 
fore, tliat  in  a  case  plainly  within  tbe  Judi- 
cial power  of  tbe  federal  courts,  as  prescribed 
in  the  Constitution,  and  plainly  within  the 
general  policy  of  tbe  Legislature,  the  words 
ought  to  receive  this  construction."  Post- 
master General  v.  Early,  12  Wheat  (D.  S.) 
13«.  6  L.  Ed.  577. 

In  South  Ottowa  v.  Perkins,  94  U.  8.  2fl0, 
24  L.  Ed.  154,  Mr.  Justice  Bradley  said,  in 
speaking  of  an  act  of  the  Legislature  of 
Illinois  which  referred  to  a  previous  uncon- 
stitutional act  as  being  in  force:  "The  Legis- 
lature could  not  thus,  in  1869,  give  validity 
to  a  void  act  as  an  act  passed  in  1857,  which 
was  not  constitutionally  passed  in  that  year, 
for  tbat  would  be  an  evasion  of  the  Constitu- 
tion. It  could  at  most  give  it  vitality  as  a 
new  act  from  tbe  date  of  the  act  of  1869. 
But  this  it  does  not  profess  to  do.  It  only 
adopts  its  provisions  for  the  purposes  of  tbe 
act  then  passed."    Unlike  the  statute  we  are 


construing,  tbe  new  statute,  discussed  by  Mr. 
Justice  Bradley,  simply  referred  to  the  pro- 
visions of  the  unconstitutional  statute  as  hav- 
ing been  "in  force  February  18,  1867."  It  did 
not  purport  by  its  terms  to  adopt  that  stat- 
ute, nor  to  express  legislative  will  as  to  Its 
future  status.  If  it  had.  It  is  plain  from  the 
language  used  by  tbe  Justice  that  it  would 
have  been  operative  from  the  date  of  the  pas- 
sage of  the  act  of  1869,  therein  incorporat- 
ing It 

Tbe  doctrine  of  Postmaster  General  v.  Ear- 
ly was  stated  with  approval  by  Mr.  Justice 
Strong  In  United  States  v.  Claflln,  97  U.  S. 
646,  24  L.  Ed.  1082-8S.  It  is  to  be  observed, 
with  reference  to  tbe  statute  construed  In 
Postmaster  General  v.  Early,  that  it  used  no 
word  stating  in  a  formal  manner  tliat  the 
Circuit  Courts  shall  have  Jurisdiction.  It 
says  tbe  District  Courts  shall  have  concur- 
rent Jurisdiction  with  the  Circuit  Courts. 
merely  assuming  tbat  tbe  Circuit  Courts  al- 
ready bad  Jurisdiction,  and  not  saying  that 
they  should  have.  Tbls  Is  true  of  tbe  statute 
we  are  considering,  in  so  far  as  it  relates  to 
the  amendments  made  by  tbe  Circuit  Court; 
but,  while  it  does  not  say  in  so  many  words 
the  amendment  staall  be  law  in  tbe  future, 
it  makes  tbe  amendment  a  part  of  tbe  stat- 
ute. It  incorporates  It  into  the  statute.  Can 
we  say  the  Legislature  had  no  purpose  in  do- 
ing tbat?  Tbe  rules  hereinbefore  stated  for- 
bid this.  Shall  we  say  the  Legislature  tbus 
adopted  it  to  have  effect  in  future,  if  the 
courte  should  determine  tbat  it  originally 
was  valid,  and  to  have  no  effect  if  they 
should  say  it  was  originally  Invalid?  This 
interpretation  might  do,  if  the  clause  in  ques- 
tion were  a  mere  proviso  or  saving  clause, 
relating  to  past  acts,  done  under  the  amend- 
ment; but  I  liave  shown,  I  think,  conclusive- 
ly, ttiat  it  is  not,  but  is,  on  tbe  contrary,  a 
new  and  Independent  clause,  adding  to  what 
precedes  it,  and  not  merely  limiting  or  quali- 
fying it  after  the  fashion  of  the  proviso  or 
exception.  Let  it  be  remembered  that  this 
conclusion  would  render  the  clause  noneffec- 
tive. If  valid,  it  would  remain  so  without, 
tbe  aid  of  tbls  clause.  If  invalid,  this  clause, 
so  construed,  would  still  leave  it  invalid. 
How  could  we  reconcile  this  view  of  condi- 
tional adoption  with  the  doctrine  laid  down 
In  Postmaster  General  v.  Early?  It  would  be 
absolutely  impossible  to  do  so.  Let  it  be  re- 
membered, too,  tbat  tbe  doctrine  of  tbat  case 
is  not  mere  obiter,  but  matter  of  express  and 
solemn  decision  and  application  of  the  prin- 
ciple. How  could  we  reconcile  it  with  tbe 
expression  of  opinion  of  Judge  Lee  in  Dela- 
plane  v.  Crenshaw,  an  obiter  dictum,  it  Is 
true,  but  one  pregnant  with  reason  and 
emanating  from  one  of  tbe  ablest  Jurists  of 
his  time?  How  shall  we  wipe  out  this  doc- 
trine in  tbe  face  of  Its  recognition  and  ap- 
proval by  tbe  Supreme  Court  of  tbe  United 
States  in  comparatively  recent  cases? 

Though  tbe  authorities  cited  would  be  am- 
ply sufficient  to  jnatlQ^  tbe  ppa}tlon  I  have 

Digitized  by  VjOOQIC 


734 


6S  SOUTHEASTERN  REPORTER. 


(W.  Va. 


taken,  they  are  by  no  means  the  only  au- 
thorities upon  that  question.  Allison  t.  Cor- 
ker, 6T  N.  J.  Law,  506,  52  Atl.  362,  60  L.  B. 
A.  564,  propounds  the  doctrine  Ibat,  If  a 
document  of  any  kind  be  Incorporated  Into 
a  statute  by  any  reference  suflBclent  to  iden- 
tify It,  it  becomes  as  much  a  part  of  It,  and 
as  effective  as  a  part  of  It,  as  if  it  were 
copied  Into  it  with  positive  and  alllrmatlve 
declarations  of  legislative  vrlll.  In  tbat  case, 
the  question  was  whether  an  unconstitution- 
al statute  had  been  validated  by  a  statute 
subsequently  passed.  The  court  said:  "For 
the  purposes  of  this  case,  It  may  be  conceded 
that  the  unconstitutional  provisions  referred 
to  were  inseparable  from  the  legislative  in- 
tent, so  that  in  cfach  case  the  entire  statute 
was  unconstitutional.  The  question  raised, 
therefore.  Is  fairly  presented.  The  argument 
Is  that  an  unconstitutional  statute  is  a  nul- 
lity. Oranting  this.  It  does  not  follow  that 
it  may  not  be  imported  into  valid  legislation 
by  appropriate  reference.  It  is  entirely  with- 
in the  legislative  power  to  give  effect  to  docu- 
ments without  their  full  recital.  Statutes 
validating  agreements  of  lease,  merger,  or 
consolidation  of  railroad  corporations  are 
usually  cast  in  that  form.  •  •  •  The 
matter  is  one  purely  of  Identtflcatlon.  Sure- 
ly nothing  can  be  more  definite  than  a  ref- 
erence to  a  dociiment  that  has  been  regularly 
promulgated  as  a  public  statute."  The  act  In 
question  in  that  case  was  an  act  concerning 
public  roads  and  lights  and  creating  boards 
for  the  control  and  management  of  the  same. 
In  providing  for  the  election  of  road  com- 
missioners, the  statute  undertook  to  limit  the 
right  of  franchise  to  the  freeholders  of  the 
respective  townships.  The  Supreme  Court 
said  that,  as  the  qualification  of  voters  was 
fixed  by  tbe  Constitution,  and  the  right  of 
franchise  extended  to  all  persons  who  could 
bring  themselves  within  the  constitutional 
qualifications,  and  tbe  right  to  vote  was  not 
limited  to  freeholders,  the  statute  was  for 
that  reason  unconstitutional  and  void.  In 
1896,  an  act  was  passed,  not  incorporating 
the  whole  of  that  statute,  nor  saying  that, 
from  and  after  the  taking  effect  of  the  act 
of  1896,  the  unconstitutional  act  of  March, 
1893,  should,  as  amended  by  the  act  of  1896, 
thereafter  have  effect,  but  merely  amending 
the  objectionable  sections  in  the  act  of  1893. 
In  Allison  V.  Corber.  it  was  held  that,  al- 
though the  act  of  1893  may  have  been  wholly 
void  because  of  the  unconstitutionality  of  the 
provisions  of  certain  sections,  the  elimination 
of  these  objections  by  the  act  of  1896  vali- 
dated the  whole  of  the  act  of  1893,  although 
the  other  portions  of  that  act  were  not  re- 
enacted,  Incorporated  into  the  new  statute, 
nor  expressly  adopted  by  reference.  The 
court  simply  held  that  the  intention  of  the 
Legislature  to  put  the  act  into  future  force 
was  plainly  manifested  by  tbe  striking  from 
the  void  statute,  of  that  which  had  made  it 
void,  although  it  did  not  use  express  lan- 
guage, or  the  legislative  terms  usually  em- 


ployed for  that  purpose.  In  other  words,  the 
act  of  1890  did  not  expressly  declare  tbat  the 
whole  of  the  act  of  1893  should  thweafter 
have  the  force  of  law,  or  should  be  deemed 
to  have  been  in  effect  since  the  lat  of 
March,  1893,  and  continue  to  be  law,  but 
simply  amended  sections  of  It,  and  put  them 
In  force,  and  the  court  said  this  sufficiently 
manifested  intention  to  put  the  whole  act 
into  effect 

How  much  stronger  is  the  present  case? 
Section  40  of  chapter  40  of  the  Acts  of  1891 
assumes  that  the  amendments  made  by  tbe 
circuit  court  of  Mason  county  vested  power 
In  the  town  council,  and  says  nothing  In  this 
act  shall  be  construed  to  take  away  those 
powers.  Add  to  this  reasonable  and  com- 
mon-sense view  the  consideration  that,  if  the 
'purpose  of  this  clause  was  not  the  adoption 
of  these  amendments,  it  could  not  have  had 
any  purpose,  and  could  not  be  In  any  sense 
or  degree  effective,  and  thus  apply  the  well- 
settled  and  universal  rule  of  construction. 
To  this  add  the  further  consideration  that 
the  purpose  of  the  act  was  the  provision  of  a 
new  and  complete  system  of  government  for 
the  town  of  Point  Pleasant,  and  the  method 
of  executing  tbat  purpose  was  not  the  build- 
ing, upon  former  laws  as  a  substructure,  of  a 
mere  superstructure,  but  the  laying  of  new 
foundations,  and  the  building  from  the 
ground  up  of  a  new  and  complete  structure. 
using  only  such  of  the  old  materials  as  were 
deemed  suitable,  so  that  the  work  consisted 
of  construction  and  erection,  not  mere  altera- 
tion or  remodeling,  and,  in  all  substantial  re- 
spects, of  the  process  of  inclusion,  not  exclu- 
sion, a<xe  of  the  double  process  of  inclusion 
and  exclusion ;  and  the  position  I  have  taken, 
so  well  sustained  by  the  principles  adverted 
to,  becomes  immensely  strengthened  by  an- 
other well-settled  rule  of  Interpretation. 

In  my  opinion,  it  is  immaterial  that  the 
amendment,  admittedly  void  for  the  purposes 
of  this  part  of  the  opinion,  was  in  tbe  form 
of  a  court  decree,  and  not  of  a  statute.  Void 
deeds  and  contracts,  often  validated  by  stat- 
utes, are  never  in  statutory  form.  The  cus- 
tom in  question  in  Delaplane  v.  Crenshaw, 
cited,  was  not  even  reduced  to  writing ;  nor 
was  there  any  memorandum  of  the  supposed 
circuit  court  Jurisdiction,  assumed  in  tbe  stat- 
ute, under  consideration  in  Postmaster  Gen. 
V.  Early,  cited.  It  was  a  mere  figment  of  the 
legislative  mind.  In  Chappell  v.  United 
States,  81  Fed.  764,  26  G  a  A.  600,  an  act  of 
Congress,  declaring  the  state  laws  should 
govern  the  practice  in  the  federal  courts  sit- 
ting in  the  several  states,  was  under  consid- 
eration, and  the  fact  tbat  the  laws  so  adopted 
were  not  federal  laws,  but  laws  of  a  differ^ 
ent  Jurisdiction,  was  regarded  as  immaterial. 
A  statute  of  New  York,  adopting  certain  pro- 
visions of  an  unofficial  book,  known  as  the 
"Revised  Statutes,"  and  not  found  in  the  offi- 
cial Revised  Statutes,  was  sustained,  and 
the  adopted  matter  held  to  be  a  part  of  It 
Will  of  Kavanaugh,  126  M,,Y.  418,  26  N.  E. 
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470.  Nor  has  section  SO  of  article  6  of  the 
Constitution  anything  to  do  with  the  case. 
This  la  not  a  case  of  revWal  of  a  repealed 
statute,  or  amendment  of  an  existing  one,  by 
reference  to  Its  title  or  otherwise.  Allison  t. 
Corker,  cited ;  State  v.  Cain,  8  W.  Va.  720. 

In  view  of  the  conclusion  to  which  a  ma- 
jority of  the  members  of  the  court  have  come, 
sustaining  the  Harden  license  on  the  provi- 
sions of  the  act  of  1891,  I  see  no  necesslt}- 
for  any  discussion  of  the  validity  of  the 
amendment  made  by  the  circuit  court  In 
1883.  The  validity  of  no  act  done  under  that 
amendment  between  1883  and  1891  Is  In  ques- 
tion. The  act  of  1891  Is  clearly  a  substitute 
for  all  the  laws,  relating-  to  the  powers  of 
tlie  council  of  the  town  of  Point  Pleasant, 
that  were  in  force  and  effect  at  the  date  of 
the  passage  of  that  act.  To  that  act,  and 
such  other  laws,  general  and  special,  as 
have  been  adopted  by  it,  we  must  look  In 
ascertaining  what  powers  the  town  has,  and 
not  elsewhere.  But,  In  view  of  the  argument 
and  opinion  expressed  by  Judge  Miller  In  a 
dissenting  opinion,  I  feel  constrained  to  say 
something  on_  the  subject,  lest  my  silence 
should  be  taken,  by  the  profession,  as  a 
concurrence  In  the  views  expressed  by  him, 
or  as  Indicating  a  lack,  on  my  part,  of  any 
good  reason  for  not  concurring.  I  do  not 
want  to  be  regarded  as  having  been  silent 
from  mere  obstinacy.  Nor  do  I  wish  to  feel 
the  necessity  In  any  way  of  explaining  my 
attitude,  on  any  future  occasion,  requiring  ac- 
tion on  tbis  matter,  should  one  arise. 

The  constitutionality  of  chapter  47  of  the 
Code,  passed  by  the  Legislature  In  obedience 
to,  and  by  way  of  execution  of,  section  39  of 
article  6  of  the  Constitution,  requiring  that 
body  to  provide,  by  general  laws,  for  the  In- 
corporation of  cities,  towns,  or  villages,  con- 
taining a  population  of  less  than  2,000,  or 
for  amending  the  charters  of  such  cities, 
towns,  and  villages,  has  been  declared  by 
this  court.  In  Re  Town  of  Cnlon  Mines,  39 
W.  Va.  179,  19  S.  E.  398,  the  court  held  as 
follows:  "Chapter  47  of  the  Code,  In  rela- 
tion to  the  Incorporation  of  cities,  towns, 
and  villages.  In  so  far  as  it  confers  on  the 
circuit  court  functions  In  their  nature  Judi- 
cial and  administrative,  although  in  further- 
ance of  the  legislative  department  of  the 
state  government,  Is  constitutional  and  val- 
id." The  same  declaration  has  been  made 
In  exactly  the  same  language  In  Elder  v.  In- 
corporators of  Central  City,  40  W.  Va.  222, 
21  S.  B.  788.  In  both  of  these  cases,  this' 
court  declined  appellate  jurisdiction  over 
proceedings  In  the  circuit  courts  for  the  In- 
corporation of  cities,  towns,  and  villages,  un- 
der the  provisions  of  chapter  47  of  the  Code, 
on  the  theory  and  express  holding  that  the 
action  of  the  circuit  court  was  only  quasi 
Jodiclal,  or  that,  If  it  was  not  quasi  judicial, 
It  was  an  administrative  function,  the  con- 
ference of  which  upon  circuit  courts  was  ex- 
pressly authorized  by  the  Constitution.  In 
the  former  case,  Judge  Dent  said:    "In  dis- 


charging these  functions,  the  circuit  court 
does  not  act  under  the  Judicial  branch  of  the 
government  and  Is  not  subject  to  Its  super- 
vision, except  by  mandamus  or  prohibition  In 
a  proper  case,  but  acts  as  a  part  of  the 
legislative  branch  of  government  under  the 
express  authority  of  the  Constitution,  and  is 
subject  to  its  supervision  and  control  only, 
however,  by  Impeachment  or  amendment  or 
repeal  of  the  law.  Hence  its  action  In  dis- 
charging these  legislative  Judicial  functions 
cannot  be  reviewed  by  this  court  by  a  writ 
of  error  or  other  ordinary  appellate  writ, 
notwithstanding  their  Judicial  character.". 
The  second  point  of  the  syllabus  In  that  case 
declared  the  same  doctrine  In  these  words: 
"The  circuit  court.  In  the  discharge  of  such 
functions,  acts  as  a  subordinate  branch  or 
tribunal  of  the  legislative,  not  of  the  judi- 
cial, department,  and  Is  not  subject  to  the  ap- 
pellate Jurisdiction  of  the  Supreme  Court  of 
Appeals  of  this  state."  This  part  of  the  syl- 
labus Is  not  repeated  in  Elder  v.  Central 
City,  dted,  nor  la  the  language  of  the  opinion 
of  the  court  to  exactly  the  same  effect 
Judge  Holt  says,  by  way  of  conclusion: 
"But  the  majority  of  the  court  being  of  opin- 
ion that  the  matter  is  only  administrative, 
and  that  this  court  has  no  jurisdiction  in  a 
matter  merely  quasi  judicial,  the  writ  ot 
error  must  be  dismissed  as  Improvldently 
awarded."  Notwithstanding  the  declination 
of  appellate  Jurisdiction  in  these  two  cases, 
they  seem  to  decide  whether  or  not  the  stat- 
ute, purporting  to  confer  jurisdiction  upon 
the  circuit  court,  was  constitutional.  Under 
that  statute,  the  circuit  court  had,  in  each 
case,  exercised  jurisdiction.  If  the  statute 
did  not  confer  Jurisdiction,  because  unconsti- 
tutional, in  so  far  as  It  authorized,  or  at- 
tempted to  authorize,  action  In  the  matter  of 
incorporation  by  the  circuit  courts,  then  the 
circuit  courts  had  acted  without  Jurisdiction, 
and  their  want  of  Jurisdiction  itself  and 
alone  may  have  conferred  appellate  Jurisdic- 
tion on  the  Supreme  Court  Freer  v.  Davis, 
51  W.  Va.  1,  43  8.  B.  164,  59  li.  B.  A.  666,  9* 
Am.  St  Rep.  895 ;  Clark  v.  County  Court,  55 
W.  Va.  278,  47  8.  B.  162.  In  this  last  case. 
Judge  Miller  said:  "Where  the  subject-mat- 
ter in  controversy  is  sufBclent  and  the  bar 
of  the  statute  has  not  Intervened,  the  right 
of  a  party  to  a  void  Judgment  or  decree,  ta 
have  the  same  reviewed  and  reversed.  If 
prejudiced  thereby.  Is  unquestioned."  How- 
ever this  may  be,  even  though  these  declara- 
tions, tested  by  strict  law,  be  mere  dicta,  I 
think  the  reasoning  for  the  conclusion  Is 
well,  clearly,  and  correctly,  but  tersely,  stat- 
ed by  Judge  Holt  in  Elder  v.  Central  City. 
"He  says:  "The  statute  Itself  erects  the  lo- 
cal body  of  citizens  Into  a  mxmicipal  corpora- 
tion upon  their  bringing  themselves  wlthlu 
Its  provisions  and  upon  complying  with  its 
terms,  all  of  which  are  specific  and  fixed 
therein  (see  Thomp.  Corp.  (  110  et  seq.); 
and  whether  the  facts  thus  required  exist  la 
the  particular  case,  the  circuit  ^court  after 
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due  notice  to  all  concerned  and  an  oppor- 
tunity to  be  heard  against  the  application, 
ascertains  and  determines.  This  is,  at  least, 
an  administrative  or  quasi  judicial  function, 
■which  the  circuit  court  may  be  authorized  to 
perform.  See  latter  clause  of  section  12,  art. 
8,  Const"  In  saying  the  statute  itself  erects 
the  local  body  of  citizens  Into  a  municipal 
corporation,  upon  bringing  themselves  ■with- 
in its  provisions,  and  upon  complying  with 
its  terms.  Judge  Holt  not  only  adhered  to  the 
language  and  spirit  of  the  statute,  but  stated 
■what  is  characteristic  of  many  grants,  rights, 
and  powers  made  by  the  Legislature  and 
conferred  by  the  common  la-w.  His  meaning 
Is  that  the  grant  of  the  right  to  be  a  corpora- 
tion, and  to  have  corporate  po-wers  is  com- 
plete and  final  so  far  as  the  Legislature  is 
concerned;  there  remaining  nothing  to  be 
done  by  it  It  is  a  grant  of  a  right  to  such 
people  as  are  able  to  bring  themselves  with- 
in the  conditions  annexed  to  it,  and  as  shall 
actually  do  so.  It  is  not  a  grant  -without 
conditions.  It  is  not  a  self-executing  statute, 
it  is  true,  but  it  is  a  grant  to  the  people,  to 
become  effective  upon  their  bringing  them- 
selves within  Its  terms  and  conditions,  ■with- 
out any  further  action  on  the  part  of  the 
Legislature. 

How  broad  is  the  application  of  this  i>rin- 
clple  ■when  we  come  to  think  about  It!  The 
la^ws  of  descent  and  distribution,  the  la-wa 
providing  for  the  alienation  of  property  by 
deed  and  will,  the  laws  providing  for  the  in- 
corporation of  private  Joint-stock  companies, 
about  the  constitutionality  of -which  there  can 
be  no  possible  question,  involve  this  same 
principle.  No  person  can  Inherit  or  take,  un- 
der the  statutes  of  descent  and  distribution, 
until  he  comes  within  the  conditions  annexed 
to  the  grant  of  the  right  of  inheritance.  Can 
■we  say  that  these  statutes  are  self-executing, 
and  have  already  vested  rights  to  property 
In  persons  who  are  not  yet  bom?  As  to 
these  persons,  as  -well  as  to  those  who  are 
now  In  being,  the  rule  declared  by  law  ex- 
ists. The  only  difference  is  that  those  who 
are  now  In  being  are  within  the  conditions 
of  the  rule,  while  those  who  are  not  yet  bom 
have  not  come  within  its  conditions.  As  to 
the  former,  tbe  right  has  become  concrete, 
absolute,  and  unconditional;  as  to  the  lat- 
ter, it  exists  conditionally  and  in  the  ab- 
stract It  is  a  law,  however,  in  each  case, 
prescribed  by  the  power  of  the  state.  It  is 
a  rule  of  action,  actually  in  operation,  vest- 
ing rights  In  persons. now  living,  and  deter- 
mining in  advance  the  rights  of  those  who 
shall  hereafter  come  into  being.  Take  the 
statute  providing  for  the  Incorporation  of 
private  corporationa  Almost  any  sort  of  a 
corporation  can  be  organized  under  the  gen- 
eral laws;  but  they  do  not  exist  until  after 
organization,  and,  in  the  organization  of 
them,  the  Legislature  does  not  participate. 
It  has  fully  and  completely  performed  its 
function  by  prescribing  the  rule  and  laying 
down  the  conditions  to  be  complied  with  by 


those  who  desire  to  avail  themselves  of  the 
right  which  the  Legislature  has  given  to  be 
a  corporation.  They  must  in  order  to  vest 
themselves  with  corporate  powers,  enter  In- 
to an  agreement  the  form  and  substance  of 
which  is  prescribed  by  the  statute;  they 
must  sign  that  agreement  and  acknowledge 
it;  they  must  deliver  it  to  the  Secretary  of 
State,  together  with  a  certain  amount  of 
money,  and  he  then  issues  the  certificate  of 
Incorporation.  Nobody  pretends  that  the 
Secretary  of  State  organizes  the  corporation 
or  grants  the  power  to  be  a  corporation,  or 
exercises  any  legislative  power  whatever. 
His  issuance  of  tbe  certificate  is  but  the  per- 
formance of  one  of  the  conditions  upon  which 
the  Legislature  has  said,  in  advance,  the 
right  to  be  a  corporation  shall  be  dependent. 
Now  that  statute  says  any  number  of  per- 
sons not  less  than  five  may  form  a  corpora- 
tion in  that  way.  Such  persons  as  see  fit  to 
organize  corporations  only  avail  themselves, 
by  organizing  it,  of  a  right  granted  to  any 
other  equal  number  of  persons  to  do  the 
seme  thing.  As  the  organization  of  a  pri- 
vate corporation  Is  always  a  matter  of  agree- 
ment, and  there  is  nothing  to  settle  between' 
the  parties  who  organize  it  that  they  can- 
not settle  amoi%  themselves,  there  was  no 
necessity  for  the  Interposition  of  any  third 
party  to  settle  differences  among  them.  As 
It  must  be  a  matter  of  agreement  there  can 
be  no  differences  to  settle.  It  Is  a  matter  of 
agreement  or  no  corporation.  This  is  not 
true  in  the  case  of  the  incorporation  of  mu- 
nicipal corporations.  If  those  desiring  the 
formation  of  such  a  corporation  had  to  wait 
until  every  man  in  the  territory  proposed  to 
be  Incorporated  should  agree  to  it,  very  few 
corporations  of  that  kind  would  ever  be 
formed.  That  was  apparent  to  the  L^isla- 
ture.  Hence,  the  necessity  for  a  provision 
to  meet  this  exigency,  differing  from  the  pro- 
vision made  in  the  case  of  private  coriwra- 
tlons.  But  this  does  not  betoken  or  argue 
that  the  principle  underlying  the  grant  of 
the  right  to  be  a  municipal  corporation  dif- 
fers from  the  principle  on  which  the  grant 
of  the  right  to  be  a  private  corporation  op- 
erates. It  is  simply  a  difference  in  the  mode 
prescribed  for  taking  the  benefit  of  the  grant 
It  is  simply  the  requirement  of  compliance 
with  an  additional  condition,  annexed  to  the 
grant  because,  from  the  very  nature  of  the 
thing  granted,  it  -was  necessary  to  prescribe 
a  further  condition,  in  order  to  make  the 
'grant  effective  and  fruitful. 

Now,  what  does  the  statute  say?  Simply 
that  the  inhabitants  of  any  territory  in  any 
county,  not  less  than  one-quarter  of  one 
square  mile  in  extent  and  nimiberlng  not  less 
than  100  persons,  may,  by  pursuing  a  certain 
course,  convert  themselves  into  a  body  politic 
and  corporate,  for  the  benefit  of  the  public, 
and,  incidentally,  themselves  and  such  other 
persons  as  may  see  fit  to  reside  in  the  same 
territory  along  with  them,  whether  bora  or 
^et  to  be  born,  bo  long  as^the  corporation 
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Bbal]  oontinne  to  eslnt.    The  Tartons  steps  by 
trblch  this  Is  accomplished,  the  enumeration 
of  the  conditions  to  be  compiled  with,  to  en- 
able these  people  to  obtain  the  benefit  of  the 
grant  hardly  need  to  be  fully  set  forth.    They 
are  required  to  cause  a  census  to  be  taken, 
showing  the  population  of  the  territory,  a 
inrrey  and  map  to  be  made,  notice  to  be  given 
of  the  mtentlon  to  make  application  to  the 
circuit  court  for  the  certificate  of  Incorpora- 
tion, and  an  election  to  be  betd,  to  determine 
whether  It  Is  the  wish  of  a  majority  of  the 
qualified  voters  of  the  territory  to  take  ad- 
vantage of  the  right  of  local  self-gOTemment 
b}'  meuns  of  a  municipal  corporation.   Wheth- 
er these  things  have  been  done  In  a  given  case 
are  mere  matters  of  fact,  but  It  was  apparent 
to  the  Legislature  that  there  might  be  dis- 
agreement as  to  the  state  of  facts,  and  at- 
tempts on  the  part  of  the  minority  to  over- 
ride the  will  of  the  majority,  by  means  of 
fraud  or  trickery    Therefore  it  was  necessary 
to  antborlze   some   person   or   tribunal,    in 
addition  to  Issuing  a  certlfieate,  to  settle  any 
such  disagreements,  and  to  ascertain,  in  an 
anthorltatUe  manner,   what  the  facts  are, 
whether  the  population  of  the  territory  is 
sufficient,  whether  a  fair  expression  of  the 
will  of  tbe  voters  has  been  taken,  and  what 
that  will  ia     Is  not  this  investigation  and 
determination  such  In  character  as  Is  peculiar 
to  courts,  rather  than  to  Legislatures  or  ex- 
ecative  officers?    Is  It  strange,  then,  that  tbe 
Legislature    should    have   chosen,    for   this 
purpose,  that  tribunal  which  the  experience  of 
all  ages  and  all  people  has  fixed  and  developed 
as  the  most  appropriate  and  best  qualified 
one  for  determining  such  questions  and  per- 
forming such  functions,  namely,  a  conrt  of 
general  Jurisdiction?    Now,  as  the  matters  to 
be  determined  by  the  court  are  not  those  of 
rights  between  man  and  man,  such  as  prop- 
erty rights  and  relative  rights  of  personal 
status,  the  determination  of  them  may  not, 
and  probably  is  not  Judicial  in  tbe  full  sense 
of  the  term ;  but,  as  has  been  said  by  Judge 
Holt  tbe  function  Is  In  tbe  nature  of  a  Ju- 
dicial  one,   a   quasi   Judicial   function   and 
Jnrisdictlon.     However    that   may    be,    the 
thing  ultimately  determined  by  the  court  is 
not  whether  the  people  of  that  territory  have 
a  right  to  be  a  corporation.    That  the  Leg- 
islature has  said  to  all  the  people  of  the  state, 
who  ar«  within  the  conditions  annexed.    The 
thing  <Wtermlned  by  the  court  Is  whether  tbe 
people  desiring  to  form  such  a  corporation 
have  pat  themselves  within  the  conditions 
which  tbe  Legislature  has  said  shall  be  com- 
piled  with,   before  the  grant  shall  become 
effectlTe.  Just  as  it  determines  whether  a  man 
Is  within  the  conditions  which  the  law  Bays 
make  him  an  heir  to  property.     That   in 
awarding  the  certificate,  the  court  performs 
a  mere  ministerial  function,  not  In  any  sense 
legislative,  after  having  incidentally  deter- 
mined. Judicially  or  quasi  Judicially,  that  the 
conditions  have  been  complied  with.  Just  as 
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the  Secretary  of  State  Issues  a  rertlflcate  of 
Incorporation  to  a  Joint-stock  company,  after 
having  ascertained  that  the  applicants  for 
that  certificate  have  performed  tbe  conditions, 
which  the  Legislature  has  said  they  should 
perform,  as  a  means  of  availing  themselves  of 
the  right  granted,  seems  so  clear  to  me  that  I 
do  not  see  bow  any  person  could  doubt  it 

In  view  of  tbe  peculiar  nature  of  a  mu- 
nicipal corporation,  and  the  respects  in  which 
it  differs  from  a  private  corporation,  tbe 
Legislature  saw  fit  to  Impose  another  condi- 
tion, not  wholly  dependent  upon  tbe  will  of 
those  desiring  to  form  tbe  corporation,  nor 
within  their  power  to  perform.  That  was 
couched  in  these  terms:  "The  circuit  court 
may,  at  its  discretion,  by  an  order  entered 
of  record,  direct  the  clerk  of  said  court  to 
issue  a  certificate  of  the  incorporation  of 
such  city,  town  or  village" — in  substantial 
agreement  with  a  form  prescribed  by  the 
statute.  This  may  authorise  the  withhold- 
ing of  the  certificate  after  all  tbe  other  con- 
ditions have  been  complied  with  Whether 
it  does  or  not  we  are  not  in  condition  now 
to  decide,  for  the  question  is  not  before  the 
court  But  assuming  that  It  does,  what  of 
it?  Is  this  power  to  grant  it  or  withhold  it 
in  the  discretion  of  the  court  legislative  pow- 
er? Not  by  any  means.  It  Is  a  mete  matter 
of  approval  or  disapproval  on  a  view  of  tbe 
whole  situation,  after  having  heard  the 
parties  pro  and  con,  annexed  to  tbe  grant 
as  another  condition.  It  is  not  full,  nor  un- 
limited discretion  over  the  subject-q^atter. 
It  gives  no  authority  to  issue  the  certificate^ 
if  the  other  conditions  have  not  been  per- 
formed. It  Is  a  discretion  to  refuse  only, 
not  to  (rant  Legislative  discretion  and 
power  Includes  both.  Suppose  a  philanthro- 
pist In  donating  $100,000  to  some  city  or 
town,  for  the  erection  of  a  library,  on  condi- 
tion that  the  city  or  town  contribute  to  the 
fund  an  additional  $100,000,  and  agree  to 
maintain  the  library,  and  on  the  further 
condition  that  some  person  agreed  upon  be- 
tween him  and  the  authorities  of  the  town, 
or  named  by  him  alone,  shall  be  of  opinion 
that  under  all  tbe  circumstances,  it  Is  ad- 
visable for  the  philantbroptst  to  make  that 
particular  donation.  Suppose  the  third  par- 
ty says  no.  Does  he  withhold  the  gift  or 
defeat  the  donation?  By  no  means.  The  do- 
nation Is  defeated  under  a  clause  In  the  of- 
fer or  grant  of  the  donation,  by  a  contingen- 
cy which  has  arisen,  and  which  was  antici- 
pated and  Intended  to  defeat  it  it  it  arose. 
Its  defeat  was  predestined  and  foreordained 
ftom  tbe  Inception  of  the  transaction.  Sup- 
pose the  third  party  gives  his  approval,  and 
the  gift  is  effectuated.  Now,  who  made  that 
gift?  Did  the  third  party  make  It  or  he 
out  of  whose  coffers  the  $100,000  came?  The 
answer  to  this  question  Is  so  self-evident  and 
apparent  as  to  make  it  almost  useless  to 
say  the  grant  was  made  by  the  latter,  and 
that  he  merely  loaded  It  down  with  a  condi- 
tion.    So  here,  tbe  grant  Is  made  by  th« 
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state,  althoogb  tbe  approval  of  the  drcuit 
court  was  made  a  condition  upon  wbicb  It 
should  become  effective.  Now,  what  tbe  na- 
ture or  extent  of  this  discretion  is,  it  la 
nnneceaaaty  to  discuss;  but  It  may  be  sug- 
gested that  It  was  appar^it  to  the  Legisla- 
ture that  there  might  be  a  doubt  In  the 
mind  of  the  court  as  to  whether  some  of 
the  conditions  to  be  performed  by  the  cltl- 
sens  had  been  complied  with.  Whether,  for 
instance,  a  fair  expression  of  the  will  of 
the  people  had  been  taken;  tbe  court  being 
powerless  to  order  another  election.  Wheth- 
er the  requisite  territory  was  included; 
there  being  no  authority  in  the  court  to  or- 
der a  new  survey  Whether  the  census  was 
fraudulent  or  true;  no  authority  having 
been  given  to  order  the  taking  of  a  new 
census.  It  may  be  also  that  it  occurred  to 
the  Legislature  that  there  might  be  commun- 
ities In  which,  owing  to  the  Illiterate  or 
vicious  character  of  the  Inhabitants,  contra- 
ry to  the  normal  conditions,  prevailing  in 
the  state, .  in  which  the  power  of  local  self- 
government  would  be  dangerous,  rather  than 
l)eneflc!al,  and  ought  not  to  be  bad.  The 
L^lslature  may  well  have  assumed  that, 
contrary  to  the  usual  conditions  prpvalUng, 
under  which  the  circuit  court  would  have  no 
hesitancy,  and  ought  not  to  have  any  hesi- 
tancy. Id  complying  with  the  expressed  will 
of  the  majority,  in  granting  a  certlflcate  of 
Incorporation,  there  might  be  abnormal  condi- 
tions In  certain  communities,  due  to  the  pres- 
ence of  a  large  and  vicious  population.  In- 
habiting the  particular  territory,  temporari- 
ly. In  which  tbe  right  of  local  self-govern- 
ment would  be  abused  and  prostituted  to  Im- 
proper ends  and  purposes,  injurious  to  the 
public,  and  In  which  the  application,  though 
having  the  form  of  a  proper  one,  should  not 
have  been  made  In  good  faith.  Would  not 
this  make  the  effectuation  of  the  grant  de- 
pend upon  a  question  of  fact  or  law  to  be 
determined  by  the  circuit  court  even  under 
this  clause  of  the  statute,  and  not  upon  the 
arbitrary  will  of  the  court?  Is  it  not  the 
duty  and  province  of  courts  to  construe  stat- 
utes and  enforce  them  according  to  the  leg- 
islative intention,  viewing  them  in  the  light 
of  the  subject-matter  and  the  legislative 
policy  disclosed  by  tbe  terms  and  purposes 
of  tbe  statutes?  Would  the  rules  of  con- 
struction be  violated  or  strained  by  saying 
the  Legislature  never  Intended  to  bestow  the 
right  under  such  circumstances?  This  con- 
struction would  eliminate  the  element  of  ar- 
bitrariness on  the  part  of  the  court.  The 
court  would  thus  declare,  not  Its  will,  but 
the  will  of  the  Legislature.  But,  suppose 
It  were  dependent  upon  the  arbitrary  will  of 
tbe  Judge  of  the  court,  would  It  be  any  the 
less  a  condition?  Any  man  in  the  state  has 
a  right  to  operate  a  ferry  if  he  puts  himself 
within  the  conditions  annexed  by  tbe  law 
giving  the  right.  Xet  the  courts  may.  In 
their  discretion,  say  he  shall  not  exercise 
that  right— that  the  conditions  do  not  war> 


rant  It,  and  that  It  therefore  refuses  tbe  per- 
mission. Is  that  the  exercise  of  legislative 
power?  Not  at  alL  The  proceeding  com- 
mences in  the  county  court,  and  may  be  con- 
tinued, by  appellate  process.  Into  the  Su- 
preme Court,  and  yet  the  thing  sought  Is 
nothing  more  than  a  right  conditionally 
granted  by  a  legislative  act,  and  the  condi- 
tion is  approval  by  the  court,  on  a  view  of 
all  the  facts  and  circumstances.  Ferry  Co. 
V.  Russell,  52  W.  Va.  356,  43  S.  B.  107;  Wil- 
liamson V.  Hays,  25  W.  Va.  609.  The  broad 
discretion  vested  In  the  county  court  Is  grlv- 
en  In  these  words,  "to  determine  whether 
the  ferry  ought  to  be  established  or  not." 
In  Ferry  Co.  v.  Russell.  Judge  Brannon, 
speaking  for  this  court,  said:  "The  evidence 
does  not  show  that  the  travel  will  support 
three  [terries].  It  shows  that  It  will  not 
*  *  *  Another  element  In  the  question  is 
that  Russell  had  a  ferry  granted  by  author- 
ity and  It  is  property,  and  the  report  and 
evidence  show  that  It  will  be  injured  by  the 
proposed  ferry.  Yon  say  that  his  property 
cannot  bar  the  pitbltc  need  I  say  so  too.  It 
cannot  bar  It  but  It  goes  into  the  scales." 
Where  did  the  court  get  this?  Not  ftom  any 
express  words  of  the  statute.  It  Is  merely 
the  dictate  of  reason  and  common  sense, 
whioh  the  court  rightly  assumed  the  Legis- 
lature Intended  to  make  a  part  of  the  stat- 
ute, and  to  have  weight  with  tbe  court  in 
determining  whether  the  ferry  ought  to  be 
established.  It  is  found  in  the  statute  by 
construction.  What  rule  of  law  forbids  a 
like  exposition  and  enforcement  of  chapter 
47  of  the  Code?  If  It  be  so  construed,  how 
does  It  confer  any  legislative  power  on  the 
court? 

All  discretion  Is  not  legislative  discretion. 
Every  man  In  the  exercise  of  his  private  pow- 
ers and  rights  exercises  discretion.  In  doing 
so,  be  neither  becomes  a  Judge  nor  a  law- 
maker Many  discretionary  powers  are  vested 
In  tbe  executive  officers  of  the  state.  AH  the 
courts  possess  and  exercise  discretionary 
powers.  How  often  has  It  been  saiA  by  this 
court  that  certain  actions  of  the  circuit 
courts  were  within  their  sound  discretion, 
and  therefore  not  reviewable?  How  often  do 
we  find  matters  left  by  the  Legislature,  with- 
in the  discretion  of  the  Governor,  the  audit- 
or, and  other  executive  officers?  Discretion 
does  not  belong  peculiarly  to  any  depart- 
ment of  the  government  On  tbe  contrary. 
It  Is  essential  to  the  due  and  effective  execu- 
tion of  tbe  powers  of  each  of  the  three  great 
departments.  There  are  many  Instances  in 
which  the  Qovemor  has  before  him  transac- 
tions which  possess  all  the  forms  and  ap- 
pearances of  Judicial  proceedings.  In  the 
execution  of  his  power  to  remove  subordinate 
officers,  for  cause  or  without  cause,  he  often 
brings  them  before  him  on  a  specification  of 
charges  and  hears  evidence  In  some  form. 
The  hearing  of  Interested  parties,  before  act- 
ing in  respect  to  any  particular  matter,  is 
characteristic  <j^qiti^    Legislaturak   of    tbe 
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cooita,  and  of  the  ezecntlTe.  The  bearing 
gly«i  by  tbe  Gorernor  in  such  a  case,  how- 
ever, la  not  a  Judicial  hearing,  and.  In  re> 
moving  a  man  from  office,  he  does  not  act 
Jodldally.  The  function  li  purely  an  ez- 
ecntlve  one.  The  Investigation  and  hearing 
given,  aa  a  preliminary  step,  althongh  Judicial 
In  form,  and  although  quasi  Judicial  In  na- 
ture, la  a  mere  incident  of  tbe  exercise  of  tbe 
executive  power  to  remove.  Does  tbe  Leg- 
islature act  Judicially,  when  It  gives  a  hear- 
ing before  a  committee  for  the  purpose  of 
obtaining  information  and  procuring  formal 
recommendations,  concerning  the  subjert- 
matter  <A  a  proposed  law?  Not  at  all.  Take 
the  caae  of  a  county  court,  sitting  as  a  board 
of  canvassers,  and  performing  a  purely  minis- 
terial fimctlon,  in  the  ascertainment  of  tbe 
true  returns  and  declaration  of  the  result 
of  the  election.  This  court  In  Brazie  ▼.  Ck>m- 
miaalonera,  25  W.  Va.  213,  declared  that.  In 
tbe  pofformance  of  this  ministerial  duty,  tbe 
commlaaloneni  Incidentally  perform  a  Judicial 
function,  but  that  function  was  so  purely  sub- 
ordinate as  not  to  change  the  character  of  tbe 
ministerial  power  to  which  It  was  incident. 

Moreover,  the  separation  of  the  executive, 
legislative,  and  Judicial  powers  of  the  state, 
enjoined  by  the  Oonstitutlon,  la  not  such  an 
absolute  separation  as  to  make  these  powers 
independent  They  are  co-ordinate,  working 
together,  and  carrying  into  effect  conjointly 
tbe  sovereign  power  of  the  state.  Though 
touching  one  another  at  all  points,  and  knit- 
ted together  Just  as  are  all  parts  of  tbe 
human  body,  each  performing  Its  peculiar 
function,  all  three  m)ist  be  In  constant  opera- 
tion and  I>e  to  some  extent  united.  Lewis' 
Sutb.  Stat  Cons.  (  2,  says:  "This  separation 
is  deemed  to  be  of  the  greatest  importance, 
absolutely  essential  to  the  existence  of  a 
Just  and  free  government.  This  is  not,  bow- 
ever,  such  a  separation  as  to  make  these 
departments  wholly  Independent  but  only  so 
that  one  department  shall  not  exercise  the 
power  nor  perform  the  functions  of  another. 
Tbey  are  mutually  dependent,  and  could  not 
subsist  without  the  aid  and  co-operation  of 
each  other.  Under  tbe  Constitution,  the 
Legislature  is  empowered  to  make  laws.  It 
has  that  power  exclusively.  Tbe  executive 
has  the  power  to  carry  them  by  all  executive 
acts  into  effect  and  the  Judiciary  has  the 
exclusive  power  to  expound  them  as  the  law 
of  tbe  land  between  suitors  in  the  administra- 
tion of  Justice  The  Legislature  can  do  no 
executive  acts,  but  it  can  legislate  to  regulate 
tbe  executive  office,  prescribe  laws  to  the 
executive  which  that  department,  and  every 
grade  of  its  officers,  must  obey.  The  Leg- 
islature cannot  decide  cases,  but  It  can  pass 
laws  which  will  furnish  the  basis  of  decisions, 
and  the  courts  are  bound  to  obey  them.  The 
fnnctlona  of  each  branch  are  as  distinct  as 
tbe  stomach  and  lungs  in  our  bodies.  Tbey 
are  intended  to  co-operate,  not  to  be  antag- 
onistic.   Tbey  are  functiona  in  the  same  sys- 


tem. When  eacb  functionary  doea  Ita  ap- 
propriate work,  no  Interference  or  conflict 
la  posaible"  Stoiy,  In  his  work  on  tbe  Con- 
stitution, at  section  625,  says:  "When  we 
speak  of  a  separation  of  the  three  great 
departments  of  the  government  and  main- 
tain that  that  separation  is  Indispensable  to 
public  liberty,  we  are  to  understand  this 
maxim  In  a  limited  sense.  It  is  not  meant 
to  affirm  that  tbey  must  be  kept  wholly  and 
entirely  separate  and  distinct,  and  have  no 
common  link  of  connection  or  dependence,  tbe 
one  upon  the  other,  in  tbe  slightest  degree. 
The  true  meaning  is  that  the  whole  power  of 
one  of  these  departments  should  not  be 
exercised  by  the  same  hands  which  possess 
the  whole  power  of  either  of  the  other  de- 
partments, and  that  such  exercise  of  the 
whole  would  subvert  tbe  prlDciples  of  a  free 
Constitution.  This  has  been  shown  with 
great  clearness  and  accuracy  by  the  author 
of  the  Federalist"  In  Wheeling  Bridge  &. 
Terminal  Railway  Co.  v.  Paull,  89  W.  Va. 
142,  19  S.  B.  551,  this  court  expressed  tbe 
same  idea  In  tbe  following  terms:  "But 
tbe  Constitution,  within  itself,  after  the  dec- 
laration of  this  general  doctrine,  proceeds  to 
make  many  laps  of  the  various  departments, 
so  as  to  make  them  mutually  dependent  upon 
and  supporting  each  other;  thus  welding 
them  Into  an  harmonious  whole,  or  three 
distinct  departments  In  one,  for  the  preserva- 
tion, at  the  smallest  expense  possible,  of  the 
largest  freedom  of  individual  rights  con- 
sistent with  the  general  welfare.  Were  It 
practicable  to  keep  ttiese  three  departments 
wholly  distinct,  the  Increase  of  tbe  necessary 
offices  and  officers  would  be  so  great  and 
the  exitense  thereof  so  burdensome,  as  to 
render  tbe  cost  of  the  administration  of  the 
government  unbearable,  especially  to  tbe 
citizen  taxpayer  who  must  contribute,  and 
yet  not  share  In  the  distribution  of  the 
taxes.  So  that  while  we  find  that  tbe  Con- 
stitution, as  much  as  possible,  keeps  the  beads 
of  the  three  departments  comparatively  dis- 
tinct and  Independent  of  each  other,  yet  as 
we  move  down  the  scale,  these  several  powers 
become  Interwoven  with  each  other,  until  we 
find  the  common  council  of  every  villnge  ex- 
ercising legislative,  executive,  tmd  Judicial 
functions,  indiscriminately,  by  authority  of 
the  same  Constitution  which  declares  that 
these  functions  shall  be  kept  distinct" 

In  view  of  this  interpretation  of  the  dec- 
laration of  the  Constitution  that  tbe  three 
departments  of  government  shall  be  kept 
separate,  what  does  It  signify  that  there 
Is  a  scintilla  of  legislation  In  the  function 
performed  by  tbe  circuit  court  in  granting 
a  certificate  of  incorporation,  if,  Indeed,  there 
be  one?  It  is  not  an  exercise  of  the  whole 
of  legislative  power,  respecting  the  organiza- 
tion of  municipal  corporations.  The  grant 
of  tbe  right  by  the  Legislature,  to  the  people 
to  be  a  corporation  is  the  principal  element 
in  the  erection  of  a  bo^  politic  and  cor- 
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porate.  The  f nnctlon  performed  by  the  court 
is  of  minor  and  secondary  Importance,  and 
would  be  wholly  ineffective  and  futile,  but 
for  the  grant  made  to  the  people  by  the 
Legislature.  Moreover,  the  court  has  no 
power  of  initiation.  The  statute  gives  it  no 
power  to  impose,  upon  people  who  have  not 
asked  for  it,  the  organization  of  a  corpora- 
tion. Furthermore,  it  has  no  discretion  to 
grant,  but  only  to  refuse,  the  certlflcate.  Can 
this  be  the  exercise  of  the  whole  l^slatlve 
power  over  the  subject?  But  I  do  not  con- 
cede that  there  is  even  a  scintilla  of  legis- 
lation in  the  function  performed  by  the  cir- 
cuit court  It  simply  hears  the  interested 
parties,  those  who  come  forward  professing 
to  represent  a  majority  of  the  voters  of  the 
community,  demanding,  as  against  the  mi- 
nority, a  right  which  the  Iieglslature  has 
given,  and  the  remonstrances  of  the  minority, 
asserting  that  the  conditions  upon  which 
the  Legislature  declared  the  right  should 
vest,  do  not  exist  The  latter  may  show, 
among  other  things,  that  the  survey,  census, 
and  election  were  fraudulent  They  may 
show,  in  addition  to  this,  or  without  this,  that 
the  whole  population  of  the  community,  with 
the  exception  of  one  man,  are  mere  tenants 
of  that  one  man  under  a  lease  which  will  ex- 
pire in  two  years  or  less  time,  and  that  the 
sole  purpose  of  the  applicants  for  incorpora- 
tion is  the  burdening  of  that  one  man's  prop- 
erty with  taxation,  and  that  the  affairs  of 
the  proposed  corporation,  after  it  shall  have 
been  organized,  will  be  so  manipulated  by 
these  people  as  to  give  themselves  the  benefit 
of  the  taxation,  through  the  filling  of  useless 
lucrative  ofQces,  provided,  and  otherwise. 
To  meet  such  a  case  of  bad  faith  and  abuse 
of  the  law,  accidental  and  unusual  in  its  cir- 
cumstances, and  putting  the  application  be- 
yond the  purpose  of  the  statute,  the  Legisla- 
ture might  well  have  said  that  the  circuit 
court  should  have  power  to  refuse  the  cer- 
tificate of  Incorporation,  In  its  discretion, 
and,  because  of  the  impossibility  of  laying 
down  ail  the  abnormal  conditions  which  may 
be  found  to  exist  in  the  numerous  communi- 
ties of  the  whole  state,  we  may  well  say  that 
the  Legislature  necessarily  employed  the 
phrase  "in  its  discretion,"  intending  that 
the  court  should  regard  the  survey,  census, 
and  expression  of  popular  will,  as  making 
out  a  prima  facie  case,  to  meet  conditions  or- 
dinarily 'found  throughout  the  state,  but  to 
be  overthrown  by  proof  of  abnormal  or  ex- 
traordinary conditions  prevailing  in  a  given 
community.  This  makes  the  function  per- 
formed by  the  court  a  mere  Judicial  deter- 
mination of  questions  of  fact  and  declara- 
tion of  law,  according  to  legislative  intention 
expressed  In  the  statute. 

What  then,  does  the  certlflcate  of  Incor- 
poration amount  to?  Not  the  grant  of  the 
right  to  be  a  corporation.  Merely  a  declara- 
tion, ministerial  or  Judicial,  that  the  condi- 
tions, annexed  by  the  Legislature  to  the 
grant,  have  been  found  by  the  court  to  have 


been  performed,  is  so  far  as  any  duty  was 
devolved  by  the  act  upon  the  inhabitants  of 
the  territory,  and  to  have  existed,  in  so  far 
as  they  were  conditions  not  within  the  con- 
trol, or  dependent  upon  the  will,  of  the  In- 
habitants. Is  it  not  the  duty  of  the  court  to 
give  effect  to  a  statute,  by  such  construction 
as  will  make  It  constitutional,  whoi  it  is 
possible  to  do  so?  Cannot  the  words  "In  the 
discretion  of  the  court"  being  general,  and 
necessarily  so,  owing  to  the  impossibility  of 
naming  every  possible  exigency  and  condi- 
tion with  which,  the  court  may  be  confronted 
on  .these  applications  for  incorporation,  be 
so  construed  as  to  leave  not  even  a  modlcnm 
of  legislation  in  its  action?  If  necessary  to 
do  BO,  in  order  to  effect  such  an  elimination, 
can  we  not  say  that  the  Legislature  Intoid- 
ed.  In  the  absence  of  the  disclosure  of  some 
peculiar  circiunstance,  showing  abnormal 
conditions,  that  the  court  upon  an  appllca* 
tlon  showing  the  requisite  territory  and 
population  and  expression  of  the  will  of  the 
voters  so  clearly  as  to  leave  no  doubt  is 
bound  to  grant  the  certificate  of  incorpora- 
tion; and  that  its  discretion  to  refuse 
amounts  to  nothing  more  than  the  power  of 
declaring  Judicially  that  the  prima  facie 
case,  made  by  such  showing,  has  been  over- 
come by  proof  of  peculiar  circumstances,  in- 
tended by  the  Legislature  to  overthrow  it? 
That  no  mode  of  review  has  been  provided  is 
wholly  unimportant  Is  not  the  action  of  a 
Justice  in  rendering  a  Judgment  for  less  than 
$15,  and  of  a  circuit  court  in  rendering  one 
for  less  than  $50,  Judicial  action?  No  appeal 
lies  in  either  case.  No  doubt  scores  of  other 
illustrations  could  be  given.  Nor  does  it 
argue  anything  that  a  right  of  review  Is 
given  in  ferry  cases. 

It  is  plain,  In  respect  to  the  organization 
of  municipal  corporations,  that  the  Legisla- 
ture devolves  upon  courts  only  the  duty  of 
settling  questions  of  fact  and  declaring  the 
law  thereon — Just  what  It  does  in  cases  of 
pure  Judicial  cognizance.  An  illustration  of 
the  application  of  the  same  principle  Is 
found  in  the  statute  enforcing  the  power  of 
eminent  domain.  The  appropriation  of  pri- 
vate property  to  public  use  is  made  by  the 
assertion  and  exercise  of  the  power  of  the 
Legislature,  not  the  power  of  the  courts  nor 
of  the  persons  or  corporations  to  whom  the 
property  is  turned  over  for  public  use.  The 
IK>wer  of  the  court  Is  interposed  for  no  oth- 
er purpose  than  to  determine  Judicially 
whether  the  applicant  has  put  himself  witb- 
In  the  conditions,  annexed  by  the  Legisla- 
ture, to  the  grant  of  the  right  to  one  man  to 
take  and  use  the  property  of  another  for  tbe 
particular  purpose  In  question.  It  must  be 
a  public  use  or  purpose.  What  is  a  public 
use  is  a  question  left  ordinarily  to  the  de- 
termination of  tbe  court  It  cannot  be  taken 
except  upon  payment  of  Just  compensation. 
What  Is  Just  compensation  Is  left  to  Judicial 
determination.  In  this  case,  the  court  has 
no  power  of  initiation.   It  makes  no  grant  of 
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any  right  Tt  creates  notblni;,  ordains  notli- 
log.  It  merely  determines  qnestlons  of  law 
and  fact  arising  In  tbe  execution  and  carry- 
ing into  effect  ot  tbe  grant  made  by  tbe  Leg 
islatare.  Its  order,  declaring  tbat  the  nse 
tot  wblcb  tbe  property  is  soagbt  Is  a  public 
nse,  and  tbat  tbe  compensation  ascertained 
is  a  Just  compensation  and  bas  been  paid,  is 
logically  and  substantially  notbing  more  tban 
a  certificate  to  tbe  effect  tbat  tbe  conditions 
annexed  to  tbe  grant  bave  been  performed  or 
exist.  Of  course,  tbe  same  questions  do  not 
arise  in  the  two  cases  for  there  is  a  dis- 
similarity In  the  subject-matter;  but  is  It 
not  plain  that  the  principle  in  each  case  is 
exactly  tbe  same? 

Take,  as  another  illustration,  the  appoint- 
ment of  trustees  to  bold  tbe  title  to  proper- 
ty belonging  to  religious  congregations.    Un- 
der section  47  of  article  6  of  tbe  Constitu- 
tion [Code  1906.  p.  Ixiii],  declaring  tbat  no 
charter   of  incorporation   shall    be  granted 
to  any  church  or  religious  denomination,  but 
that  provision  may  be  made  by  general  laws 
for  securing  tbe  title  to  church  property,  and 
for  tlie  sale  and  transfer  thereof,  so  that  It 
may  be  sold,  used,  or  transferred  for  the 
purposes   of   such    church    or    religious  de- 
nomination, tbe  Legislature  passed  chapter 
5T  of  the  Code  (Code  1906,  p.  1074],  prorld- 
ing  for  the  appointment  of  trustees  by  tbe 
circuit  courta,  to  take  and  bold  the  legal 
title  to  such  property.    Tbe  object  of  this 
statute  was  to  enable  religious  congregations 
and  denominations  to  have  a  means  of  pre- 
serving a  record  of  the  legal  title  to  their 
property,  and  to  have  that  title  vested  in 
somebody,  so  tbat  the  property   might  be 
protected  by  all  proper  actions  and  legal 
proceedings  in  tbe  name  of  the  trustees,  and 
conveyances  thereof   made,   as  other  prop- 
erty la  protected  and  bandied.    It  was  made 
for  the  benefit  of  religious  congregatlous.    It 
was  a  grant  by  the  Legislature  of  a  right  to 
tbem.    It  was  tbe  execution  by  the  Legis- 
lature of  Its  sovereign  power,  vested  by  the 
Constitution,  to  regulate  the  holding  of  real 
property  by  religious  denominations.    It  does 
not  force  upon  them  the  duty  of  appointing 
trustees,  and  so  fixing  in  them  tbe  legal  title. 
It  extends  the  right  to  do  so.    It  is  a  grant 
of  a  right  by  the  Legislature  to  religious  de- 
nominations and  congregations.    They  must 
be  such  bodies  so  as  to  come  within  tbe 
conditions    prescribed    by    the   statute,    and 
an  application  must  be  made  for  appoint- 
ment of  trustees.    Now  tbla  Jurisdiction  to 
appoint   such   trustees,  as  well   as  trustees 
for  secret  orders,  colleges,  academies,  high 
schools,  sons  of  temperance,  orphan  asylums, 
children's  homes,  and  other  benevolent  as- 
■ociations.  Is  exercised  by  tbe  circuit  courta 
throughout  the  state,  and  has  been  since  tbe 
adoption  of  the  Constitution  and  even  before. 
The  circuit  court  is,  by  this  statute,  made  a 
mere  ministerial  agency  through  which  such 
institutions  may  claim  the  right  granted  to 
tbem  by  the  Legislature.    It  is  difficult  to 


see  any  elem«it  of  Judicial  power  in  tbem. 
There  may  be  none.    The  duty  appears  to  be 
purely  ministerial,  and  it  is  vested  in  a  court 
of  general  Jurisdiction     In  some  instances, 
the  exercise  of  this  power  calls  foi-  action 
quasi  Judicial  in  its  nature.    There  may  be 
controversies  to  settle  as  to  whether  the  in- 
stitution is  of  the  kind  mentioned  in  tbe  stat- 
ute, whether  the  person  appearing  on  behalf 
If  it  has  been  authorised  to  make  tbe  ap- 
plication, and  whether  tbe  persons  designat- 
ed  by   him    for   appointment   are   persons 
whom  the  congregation  desires  to  have  ai»- 
pointed.    While  the  determination   of  such 
controversies  is  Judicial  in  form  and  Judicial 
in  nature.  It  is  only  quasi  Judicial  In  truth 
and  in  law,  because  It  arises  in  the  perform- 
ance of  a  ministerial  function  by  the  court 
Take,  as  another  illustration,  the  provi 
sions  made  for  the  sale  of  lands  ot  infants, 
on  the  theory  tbat  their  interests  will  be  sub- 
served   thereby.    Nobody   proceeds    against 
tbe  land,  and  nolx)dy  bas  a  debt  against  it 
or  any  right  to  put  it  to  sale.    It  is  not  in 
any  sense  the  ordinary  adversary  Judicial 
proceeding.    The  proceeding  is  merely   the 
means  by  which  an  infant  exercises  the  right 
given  him  by  the  statute  to  make  an  irrevo- 
cable and  binding  contract  of  sale  of  bis  real 
estate,  when  his  condition  and  that  of  his  es- 
tate are  such  that  the  sale  will  conserve 
his  best  interest    Whether  it  will  or  not  is 
a  Judicial  question,  referred  by  the  statute 
to  tbe  court  and  tbe  court  is  charged  with 
the  further  duty  of  seeing  that  the  require- 
ments of  the  law,  looking  to  tbe  preservation 
of  the  proceeds,  are  complied  with.    Many 
courts  designate  the  function  as  the  execu- 
tion of  a  legislative  power.    Ammons  v  Am- 
mons,  60  W.  Va.  390,  40  S.  B.  490;  Bright  ▼. 
Boyd,   1   Story  (U.   S.)  478,   Fed.   Cas.   No. 
1,87S.    This  is  not  any  more  Judicial  perhaps 
than  is  the  action  of  the  court  in  condemna- 
tion proceedings  or  in  the  appointment  of 
trustees.    All  these  instances,  and  others  that 
could  be  pointed  ont  Show,  however,  that  the 
work  of  tbe  courts  is  not  confined  strictly 
and  absolutely  to  matters  of  pure  and  un- 
adulterated Judicial  action  in  ordinary  ad- 
versary proceedings.    Purely  ministerial  func- 
tions   are   cast   by   the   Legislature   on   the 
courts,  and  in  doing  so  the  Legislature  does 
not  overleap    any   of   tbe    bounds   set   by 
the  Constitution.    Ministerial  power  I>elongs 
alike  to  tbe  executive,  legislative,  and  Judi- 
cial branches.    To  say  that  the  Legislature 
shall  not  confer  upon  tbe  circuit  court  any 
ministerial  powers,  not  Incident  to  the  exer^ 
else  of  its  Judicial  powers,  would  be  equiva- 
lent to  erecting  or  declaring  a  fourth  depart- 
ment of  tbe  government  for  the  officers  of 
which  the  Constitution  has  made  no  provi- 
sion.   It  does  not  say  tbe  sovereign  powers 
of  the  state  shall  be  divided  Into  four  de- 
partments, viz.,  tbe  executive,  legislative.  Ju- 
dicial, and  ministerial,  but  only  three. 

I  do  not  think  the  general  principles  de- 
clared by  the  cases,  cited  by  Judge  Miller,  as 
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tending  to  cast  doubt  upon  the  constitution- 
ality of  so  much  of  chapter  47  of  the  Code 
as  confers  power  upon  the  circuit  courts, 
are  In  conflict  with  the  views  here  expressed ; 
but  the  application  of  some  of  these  general 
principles,  made  by  the  courts  in  Norwalk 
Ry.  Co.'s  Appeals,  69  Conn.  576,  87  Atl.  1080, 
38  AU.  708,  89  L.  R.  A.  794,  and  In  Re  North 
Milwaukee,  98  Wis.  616,  67  N.  W.  1038,  33 
L.  R.  A.  638,  may  not  be  applicable  here  as 
persuasive  authority,  because  the  terms  of 
the  two  statutes  construed  in  those  cases 
were  essentially  different  from  the  language 
of  our  statute.  However,  I  think  those  de- 
cisions are  unsound.  The  question  decided 
in  the  former  case  was  stated,  by  the  Judge 
who  delivered  the  opinion  of  the  court,  In 
the  following  terms:  "The  act  of  1893  con- 
fers upon  city  councils  certain  powers  in 
establishing  regulations  for  the  location,  con- 
struction, and  operation  of  street  railways, 
and  requires  a  council,  If  requested  by  a 
railway  company,  to  take  some  action  with- 
in 60  days,  and  to  notify  the  company  In 
writing  of  Its  action.  Whenever  a  council 
falls  to  give  such  written  notice,  the  act 
of  1895  confers  the  same  powers  upon  the 
'superior  court  or  any  judge  thereof,'  to 
be  exercised  on  application  of  a  railway  com- 
pany, and  calls  this  application  an  'appeal.' 
The  power  so  conferred  on  the  court  is  de- 
scribed in  the  act  of  1893  as  the  power  to 
approve  and  adopt  a  location  and  lay  out  a 
street  railway,  with  such  modifications  there- 
in as  shall  seem  proper,  In  respect  to  the 
streets  to  be  occupied,  the  location  of  the 
same  as  to  grade  and  to  the  center  line  of  the 
streets,  and  changes  to  be  made  in  the  street, 
the  kind  and  quality  of  the  track  to  be  used, 
the  motive  power  to  be  used,  and  the  method 
of  applying  the  same."  The  part  of  the 
statute  which  that  court  held  void  reads  as 
follows:  "And  whenever  such  warden  and 
burgesses,  mayor  and  common  council,  or 
selectmen  shall,  under  the  provisions  of  sec- 
tion 2  of  chapter  169  [page  308]  of  the  Public 
Acts  of  1893,  be  deemed  to  have  refused  to 
approve  and  accept  any  plan  presented  by 
any  street-railway  company,  said  street-rail- 
way company  shall  have  a  like  right  of  ap- 
peal therefrom  to  said  superior  court,  or  any 
judge  thereof;  and  said  court  or  judge  shall 
have  the  same  powers  with  reference  to 
said  plan  and  the  acceptance  or  modifica- 
tion thereof  that  said  principal  authorities 
would  have  had  under  the  provisions  of 
said  act,  and  may  make  all  such  orders 
with  reference  thereto  as  may  be  deemed 
equitable."  The  powers  that  the  principal 
authorities  had  under  the  statute  were  as 
follows:  To  "accept  and  adopt  such  plan 
[the  plan  proposed  by  the  railway  company] 
or  make  such  modifications  therein,  as  to 
them  shall  seem  proper."  All  this  had  to  be 
read  In  the  light  of  another  clause  of  the 
statute,  which  said :  "No  such  company  shall 
construct   a  railway,   lay   down    tracks,   or 


change  Its  motive  power  exc^t  In  accord- 
ance with  a  plan  approved  by  the  authorities 
aforesaid."     The  court  said:    "I'he  meaning 
of  the  act  of   1893    relating  to  street   ^al^ 
ways,   is   uncertain   in   several  paiticnUws; 
but  there  can  be  no  doubt  that  it  confers  on 
municipal  authorities,  in  addition  to  certain 
executive  powers,  the  power  of  establlatiing 
regulations  and  conditions  (within  the    lim- 
itations prescribed)  which  shall  control    all 
the  street  railways  in  the  state,  In  the  loca- 
tion, construction,  and  operation  of  railways. 
There  can  be  no  doubt  that  making  such  reg- 
ulations is  essentially  and  distinctively  a  leg- 
islative function.    It  is  also  certahi  that  tbe 
judicial  power  does  not  Include  the  exercise  of 
such  a  legislative  function,  and  that  tbe  duty 
of  making  such  regulations  cannot  be  Imposed 
upon  the  superior  court,  because  it  involves 
tbe  exercise  of  legislative  power  by  the  coart, 
and  because  a  power  In  the  Legislature  to 
Impose  such  duties  is  inconsistent  with  tbe 
existence  of  an  Independent  and  separate  Judi- 
cial department  of  government."    It  Is  to  b« 
observed  here  that  the  statute  did  not   ex- 
pressly give  tbe  right  to  the  railway  company 
to  occupy  tbe  streets  otherwise  than  condi- 
tionally.    It   seemed   to   make   that    right 
dependent  solely  upon  the  will  of  the  council 
of  the  town.     It  said:    "No  such  company 
shall    construct    such    railway,    lay    down 
tracks,  or  change  its  motive  power  except  in 
accordance  with  the  plan  approved  by  tbe 
authorities   aforesaid" — meaning   the  corpo- 
rate authorities  of  the  town.    On  the  refusal 
of  permission  to  occupy  or  to  alter  the  mode 
or  extent  of  the  occupation  of  tbe  streets, 
authority  was  given  the  court  to  prescribe 
the  manner  and  extent  of  the  occupation  or 
alteration.    Here  Is  where  the  superior  court 
found  fault  with  the  statute  and  discovered 
what  It  held  to  be  an  attempted  conference 
of  legislative  power  upon  the  judiciary.    It 
seems  to  me  that  tbe  court  might  well  have 
found  the  intention  of  the  Legislature,  as 
disclosed  by  the  two  provisions  of  the  statute, 
to  grant  to  the  railway  companies  the  right 
to  make  these  alterations,  by  agreement  with 
the  council.  If  possible,  and.  If  not,  then  upon 
compliance  with  such  reasonable  conditions 
as  the  court  should  find  and  determine  to  be 
equitable  and  just  under  the  circumstances  of 
the  case.    The  alterations  were  to  be  made  in 
the  public  highways,  over  which  tbe  Legisla- 
ture has  absolute  power  and  control  with  ref- 
erence to  their  use.    The  Legislature  might 
have  given  the  right  to  make  such  alterations 
as  the  railway  companies  should  see  fit  to 
make,  not  inconsistent  with  tbe  reasonable  use 
of  the  highways  for  other  purposes,  independ- 
ently of  any  action  or  wish  of  the  council. 
Having  the  power  to  grant  such  absolute 
right,  why  could  it  not  grant  the  same  right 
to  a   limited  extent,   by  the   Imposition  of 
such  restraints  and  restrictions,  as  a  court 
might  deem  equitable  under  the  clrcumstan-  i 

ces?    Does  not  the  whole  Include  every  part? 
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Tbe  rnle  of  conduct  for  the  conrt  was  pre- 
scribed in  tbe  itatutp  In  tbese  words;  "May 
make  all  anch  orders  with  reference  thereto 
as  may  be  deemed  equitable"  Is  not  the 
ascertainment  and  determination  of  what  is 
equitable  more  of  a  Judicial  than  leglslutive 
function  T 

A  very  simllai  authority  and  power  Is 
conferred  upon  the  courts  of  this  state  in 
reference  to  railroad  crossings.  Where  one 
railroad  company,  desiring  to  lay  its  track 
across  the  track  of  another,  is  unable  to 
agrv«  upon  the  mode  and  manner  of  etTect- 
ing  the  crossing,  a  suit  in  equity  may  be 
prosecuted  In  the  circuit  court  for  the  deter- 
mination of  what?  Not  whether  there  is 
a  right  to  cross.  That,  the  Legislature  has 
solemnly  ordained.  It  is  for  tbe  purpose  of 
determining  what,  under  the  peculiar  circum- 
stances of  the  situation,  is  equitable  and 
Just  between  the  parties,  as  to  how  tbe  cross- 
ing shall  be  made,  and  amounts  to  a  restric- 
tion of  the  grant,  ty  the  imposition  of  such 
conditions  as  are  just  and  equitable  un- 
der the  circumstances,  the  ascertainment  of 
which  belongs  more  properly  to  tbe  Judiciary 
than  to  any  other  branch  of  the  government 
la  it  anything  more  than  is  done  by  the  stat- 
ute enforcing  the  power  of  eminent  domain? 
The  fitness  of  a  court,  for  determining  what 
is  a  public  use,  and  what  is  just  compensa- 
tion for  property  taken,  was  so  apparent 
that  it  did  not  occur  to  the  framers  of  the 
Constitution  that  tbere  was  necessity  for  au- 
thorising the  Legislature  to  make  such  a 
reference  to  it  It  was  merely  assumed  that 
such  a  reference  would  be  the  natural  dis- 
position of  it,  for  tbe  proviso,  not  the  body 
of  the  section,  requires  tbe  compensation  to 
be  fixed  by  a  Jury  of  12  freeholders,  if  de- 
manded by  either  of  the  parties.  In  the 
Norwalk  Case,  one  member  of  the  court  dis- 
sented and  filed  a  vigorous  opinion,  -which 
seems  to  me  to  show  that  the  decision  la 
against  the  gteat  weight  of  authority  as  well 
u  reason.  He  says:  "It  was  undoubtedly 
competent  for  the  Oeneral  Assembly  to  grant 
this  franchise,  and  to  guard  against  Its  im- 
proper exercise  by  giving  tbe  city  supervisory 
powers.  It  was  equally  within  its  appro- 
priate domain  to  grant  an  appeal  to  some 
suitable  tribunal  for  any  unreasonable  condi- 
tions which  the  city  might  impose.  •  *  • 
I  think,  however,  that  the  appeal  to  Judge 
Hall  may  fairly  l>e  regarded  as  a  Judicial 
proceeding  calling  for  the  exercise  of  Judicial 
power.  He  was  bound  to  dispose  of  it  in 
accordance  with  the  fundamental  rules  of 
law.  •  •  •  A  difference  of  opinion  be- 
tween a  municipal  corporation  and  private 
corporation  as  to  what  is  a  reasonable  use  of 
a  legislative  francbise  affecting  tbe  public 
biglrways,  which  difference  must  be  settled 
before  the  franchise  can  be  used  at  all,  seems 
to  me  to  present  a  case  which  It  is  eminently 
proper  to  place  within  the  Jurisdiction  of  a 
cnurt  •  •  •  Had  the  0«ieral  Assembly 
authorized  a  railway  company,  whose  plan 


of  construction,  though  duly  submitted  to 
the  city  authorities,  had  neither  been  ap- 
proved nor  disapproved,  to  apply  to  the  su- 
perior court  for  a  mandamus  to  compel  them 
to  act,  there  could  have  been  no  objection  to 
such  a  remedy."  This  view  as  to  legislative 
power  has  been  expressed  by  this  court  in 
Armstrong  t.  Coun^  Court,  54  W.  Va.  602,  . 
46  S.  B.  131  A  conclusion  exactly  tbe  oppo- 
site of  that  announced  by  a  majority  of  tbe 
court  in  tbe  Norwalk  Case  was  declared  in 
Zanesville  v  Zanesville  Telegraph  &  Tele- 
phone Co.,  64  Ohio,  67,  69  N.  E.  781,  S2  L.  R. 
A.  160,  83  Am.  St  Rep.  725,  mentioned  by 
Judge  Miller  in  construing  a  very  similar 
statute.  The  sixth  and  seventh  points  of  the 
syllabus,  conforming  exactly  w^th  tbe  views 
I  have  bereinbefore  expressed,  read  as  fol- 
lows: "Telephone  companies,  organized  un- 
der the  laws  of  this  state,  have  the  right,  by 
virtue  of  sections  3454,  3461-1,  and  3471  of 
the  Revised  Statutes,  to  construct  their  lines 
along  tbe  streets  and  public  ways  of  munici- 
pal corporations,  in  accordance  with  the  or- 
der of  the  probate  court,  made  In  pursuance 
of  section  3461,  directing  in  what  mode  tbe 
lines  shall  be  so  constructed,  when  the  mu- 
nicipal authorities  and  the  company  fail  to 
agree,  or  the  former  unreasonably  delay  to 
enter  into  an  agreement  with  the  company. 
The  power  to  make  such  order,  as  provided 
In  section  3461,  is  not  Inappropriately  confer- 
red on  tbe  probate  court,  and  that  court  bus 
complete  jurisdiction  of  a  proceeding  insti- 
tuted therein  in  conformity  with  that  sec- 
tion. The  provision  is  not  obnoxious  to  the 
Constitution  of  the  state,  on  the  ground  that 
the  power  it  confers  u  distinctively  legisla- 
tive or  administrative,  but  is  constitutional 
and  valid."  The  statute  In  that  case  said: 
"And  if  they  cannot  agree,  or  the  municipal 
authorities  unreasonably  delay  to  enter  into 
any  agreement,  the  probate  court  of  the  coun- 
ty. In  a  proceeding  Instituted  for  the  pur- 
pose, shall  direct  in  what  mode  such  tele- 
graph line  shall  be  constructed  along  such 
street,  alley,  or  public  way,  so  as  not  to  in- 
commode the  public  in  the  use  of  the  same." 
In  reaching  this  conclusion  the  court  quoted 
and  applied  from  the  opinion  of  Judge  Sel- 
den.  In  Cooper's  Case,  22  N.  Y.  84,  the  fol- 
lowing, which  seems  to  me  to  assert  tbe 
true  principle:  "It  Is  certainly  clear,  as  a 
general  rule,  that  whenever  the  law  confers 
a  right  and  authorizes  an  application  to  a 
court  of  Justice  to  enforce  that  right  the 
proceedings  upon  such  an  application  are 
to  be  regarded  as  of  a  judicial  nature." 
Proceeding,  the  Ohio  court  says:  "It  is 
competent  for  the  state,  through  its  legisla- 
tive department,  to  grant  to  telephone  and 
telegraph  companies  organized  under  Its  au- 
thority the  right  to  construct  their  lines  In 
tbe  streets  of  municipalities,  and  in  the  pres- 
ent instance  the  grant  was  so  made.  The 
inability  or  failure  of  the  council  to  come 
to  an  agreement  with  the  company  In  re- 
sard  to  tbe  mode  of  using  the  atreeta  for 
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that  pnrpose  practically  amounts  to  a  denial 
of  tlie  company's  right,  the  remedy  for  the 
enforcement  of  which  Is  that  provided  by 
section  3461  Rey.  St  The  administration 
of  that  remedy  does  not  Involve  the  exercise 
of  any  continuing  anpervlsory  powers  over 
the  municipal  or  telephone  corpoi^atlon,  nor 
the  adoption  or  execution  of  administrative 
regulations  for  the  government  of  either,  but 
consists  of  an  order  made  by  the  court  In 
the  usual  manner  of  legal  proceedings,  after 
a  hearing  of  the  allegations  and  evidence  of 
parties  who  are  brought  before  the  court  by 
proper  process." 

The  Milwaukee  Case  holds  imconstltution- 
al  a  statute  very  similar  to  ours,  providing 
for  the  Incorporation  of  municipal  corpora- 
tions conferring  upon  the  court  i>ower  in 
the  following  terms.  "If  the  court  attex 
such  hearing  shall  be  satisfied  of  the  cor- 
rectness of  any  such  survey  or  re-surrey 
and  census,  that  all  the  requirements  of  the 
statute  have  been  compiled  with,  •  •  • 
It  shall  make  an  order  declaring  that  such 
territory,  the  boundaries  of  which  shall 
therein  be  set  forth  by  courses  and  distances, 
and  whldi  may  be  enlarged  or  diminished  by 
such  court  from  the  boundaries  specified  in 
such  application,  as  Justice  may  require, 
shall  be  an  Incorporated  village  by  the  name 
specified  In  such  application,  or  by  such 
other  name  as  the  court  shall  deem  proper. 
If  the  electors  thereof  shall  assent  there- 
to as  hereinafter  provided."  Judge  Miller 
rery  well  says  this  case  is  contrary  to  the 
weight  of  authority.  It  would  be  a  useless 
consumption  of  time  and  waste  of  energy  to 
point  out  and  enumerate  the  numerous  deci- 
sions which  stand  against  it  They  propound 
the  doctrine  which  I  have  stated,  and  the 
Tlce  of  that  decision  lies  In  Its  departure 
from  those  principles.  All  the  other  cases 
cited  by  Judge  Miller  on  this  question  affirm 
the  principles  I  have  stated.  Hence  It  be- 
comes unnecessary  to  analyze  them.  The 
Norwalk  and  Milwaukee  Cases  are  plainly 
exceptional,  stray,  isolated,  simradlc,  and 
indefensible  decisions,  such  as  may  be  found 
occasionally  standing  against  a  host  of  well- 
oonsidaed  cases,  enunciating  almost  any 
proposition  of  law.  I  say  this  with  the  ut- 
most deference  to  the  learned  Judges  who 
delivered  the  opinions  in  those  cases,  feel- 
ing it  to  be  my  duty  not  to  attempt  to  dis- 
tinguish where  there  Is  no  distinction,  nor 
to  attempt  to  reconcile  where  reconclllHtlon 
is  Impossible.  Snch  attempts  always  tend 
to  unsettle  the  law,  and  mislead. 

I  have  discussed,  analyzed,  and  Illustrated 
this  general  principle,  sustained  by  the  great 
weight  of  authority  throughout  this  country, 
at  this  great  length,  because  It  is  the  prin- 
ciple by  which  the  validity  of  the  legislative 
act,  under  which  the  circuit  court  of  Mason 
county  acted,  in  amending  the  charter  of  the 
town  of  Point  Pleasant,  must  be  tested.  If 
the  Legislature  granted  the  power  to  the 
town  of  Point  Pleasant,  as  well  as  to  all  oth- 


er municipal  corporations  In  the  state,  and 
not  merely  to  the  circuit  court,  authority  to 
grant  the  power  on  behalf  of  the  Legislature, 
then  it  stands  upon  the  same  footing  as  tbe 
power  conferred  upon  the  court  In  respect  to 
the  organization  of  municipal  corporations. 
If  It  did.   It  was  tbe  legislative  grant   of 
power  to  the  corporation  that  effected   tbe 
amendment,  not  the  action  of  tlie  court.  Just 
as  in  tbe  case  of  tbe  organization  of  such 
corporations,  and  the  functicm  performed  by 
tbe  court  was  a  mere  Jndicial  function,  or 
a  ministerial  function.  Involving  Judicial  ac- 
tion as  an  mcldent  thereof.   The  act  provides 
for  alteration,  change,  or  amendment  of  tbe 
charter  of  any  city,  town,  or  village  contain- 
ing a  population  of  less  than  2,000,  on    tbe 
application  of  any  five  or  more  freeholders 
thereof,  filed.  In  the  form  of  a  petition.   In 
the  circuit  court  of  the  county,  stating  clearly 
the  object  of  the  petitioners,  and  setting  fortb 
accurately  the  proposed  amendments,  as  well 
as  any  other  facts  necessary  to  enable  tbe 
court    to    decide    whether    the    alteration, 
change,  or  amendment  shall  be  made  as  pro- 
posed.    Upon  the  filing  of  tbe  petition,  tbe 
court  is  to  enter  an  order  in  tbe  chancery  or- 
der book,  stating  the  object  of  the  petition- 
ers, a  copy  of  which  order,  attested  by  the 
clerk,  must  be  posted  at  the  front  door  of 
the  courthouse  and  published  in  a  newspa- 
per, if  one  be  published  in  the  city,  town, 
or  village,  and,  if  not,  it  shall  be  posted  at 
four  public  places  in  the  city,  town,  or  Til- 
lage.    Provision   Is   then   made  for   remon- 
strance by  any  of  the  freeholders  of  the  city, 
town,  or  village,  and  for  the  taking  of  deposi- 
tions and  affidavits  to  enable  the  court  to  de- 
cide whether  or  not  the  prayer  of  the  peti- 
tioners shall  be  granted.    The  court  Is  vest- 
ed with  full  power  to  rejeot  the  prayer  of 
the  petitioners,  and  If  no  answer  Is  filed  the 
court  juay,  upon  the  petition  alone,   grant 
the  relief  prayed  for  or  the  object  sought  to 
be  obtained,  and  have  such  orders  entered, 
certificates   made,   and  other  acts   done  as 
may  be  necessary  to  enable  it  to  decide  the 
case  fairly  upon  Its  merits.    Section  5  (page 
113)  reads  as  follows:    "If  the  court  grants 
the  amendment  or  amendments  prayed  for. 
It  or  they  shall  be  written  out  In  fall  in 
proper  form ;  shall  be  signed  by  tbe  Judge  of 
said  court,  and  attested  by  the  clerk,  and 
recorded  In  the  chancery  order  book  of  the 
court,  and.  If  not  inconsistent  with  the  laws 
of  this  state,  shall  become  part  or  parts  of 
the  charter  of  such  city,  town  or  village." 

It  Is  difficult  to  conceive  any  language  bet- 
ter calculated  to  give,  by  way  of  amendment, 
the  broadest  powers  that  the  Legislature 
could  give,  consistently  with  existing  laws. 
The  amendment  is  not  confined,  by  the  lan- 
guage of  the  statute,  to  any  particular  kind 
or  class.  It  gives  power  to  alter,  change,  or 
amend  the  charter.  A  later  section  assumes 
that  the  court  may  grant,  not  one  amendment, 
but  amendments.  Another  section  Implies 
that  the  object  of  tbe  petition  may  be  some- 
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thing  other  than  the  enlargement  or  dlm- 
inatlon  of  the  boundaries.  In  order  to  give 
4t  any  effect,  we  mnst  ms  the  atatnts  was 
lat«ided  to  give  power  of  amendment  In  ra- 
apect  to  something  other  than  the  addition 
of  territory,  or  change  the  boundary  lines,  b»- 
cause  chapter  47,  in  section  48  thereof,  had 
already  made  ample  provision  for  that,  and 
the  act  of  1877  did  not  expresaly  repeal  It, 
and  it  has  since  been  carried  along  in  that 
chapter  as  a  part  of  it  That  section  48  of 
chapter  47,  antedating  the  act  of  1877,  and 
the  Acts  of  1877,  were  Intended  to  operate 
together  and  to  be  harmoniaed.  Is  made  plain 
hy  the  Incorporation  of  the  act  of  1877  into 
chapter  47  as  section  47a  thereof.  It  is  not 
limited  to  the  matter  of  amendment  reqiect- 
Ing  boondarles.  Its  scope  Is  'defined  by  sec- 
tion 5,  p.  113,  of  the  act  of  1877,  which 
aaya  that  the  amendment  or  amendments  so 
made  ahall  become  part  or  parts  of  the  char- 
ter, U  not  inconsistent  with  the  laws  of  this 
>tat&  What  dees  the  letter  of  this  language 
of  the  statute  import?  Plainly  that  a  mu- 
nicipal corporation  of  the  class  named  has 
the  right  to  amend  Its  charter,  so  as  to  give 
Itself  any  power,  no  matter  what,  that  the 
Legislature  itself  could  give,  provided  it  be 
not  Inconsistent  with  some  law  of  the  state. 
To  this  extent,  it  is  a  wholesale  grant  of  pow- 
er to  municipal  corporations  of  that  class. 
It  Is  not  a  grant  to  the  court  of  power  to 
amend,  any  more  than  the  grant  of  a  right 
to  be  a  corporation  Is  a  grant  of  power  to  the 
court  The  court  Is  not  authorized  to  take 
the  initiative.  It  cannot  move  in  the  matter 
except  upon  the  application  of  five  or  more 
freeholders  of  the  corporation.  It  has  no 
discretion  to  grant,  but  only  to  refuse.  It 
alts  to  determine,  among  other  things,  wheth- 
er the  amendment  aslced  for  is  Inconsistent 
with  the  laws  of  the  state.  la  not  that  one  of 
the  functions  of  a  judicial  tribunal?  It  is  the 
only  tribunal  authorized  by  the  law  to  deter- 
mine what  is,  and  what  Is  not,  law.  If  it  is 
not  Inconsistent  with  law,  that  the  petition- 
ers are  prima  facie  entitled  to  the  relief  ask- 
ed may  be  the  correct  view  to  take,  but  this 
may  be  overthrown  by  the  action  of  the  re- 
monstrants, in  showing  it  to  be  against  the 
will  of  a  majority  of  the  voters  or  freehold- 
ers, or  in  disclosing  some  peculiar  condition, 
making  the  power  asked  oppressive,  unjust 
or  demoralizing  to  the  community,  juEt  as  in 
the  case  of  an  application  for  a  certificate  of 
inijorporatlon.  Courts  must  construe  stat- 
utes so  as  to  make  them  effective,  if  possible. 
They  cannot  fold  their  arms  and  say  a  stat- 
ute is  void,  merely  because  they  do  not  readi- 
ly, and  at  first  blush,  see  what  the  Legisla- 
ture Intended.  They  must  seek  out  the  in- 
tention and  carry  It  into  effect  as  far  as  pos- 
sible. Does  it  require  any  Imagination  to  see 
tbat  this  discretion  is  the  same  kind  as  that 
conferred  In  reference  to  original  Incorpora- 
tion? Are  there  not  normal  and  abnormal 
conditions  to  be  considered  here,  as  there? 
Cannot  a  court  distinguish  between   them? 


Is  the  grant  of  the  right  of  amendment  and 
alteration,  so  made  to  municipal  corporations, 
apon  the  conditions  annexed  to  the  grant, 
nnconBtltatl(»uil  because  it  is  a  wholesale 
grant,  becanae  the  powers  so  granted  are  not 
enumerated  and  specifically  defined?  Is  a 
power  of  attorney  void,  on  the  ground  of  un- 
certainty or  otherwise,  because  it  gives  to 
the  attorney  the  power  to  do  all  things  which 
the  principal  himself  could  do?  Practically 
all  powers  of  attorney  are  drawn  In  that 
form.  Is  not  that  certain  which  can  be  made 
certain? 

When  the  Legislature  aaya  that  a  munici- 
pal coriMratlon  may  have,  by  way  of  amend- 
ment to  its  charter,  any  power  and  all  pow- 
ers, not  inconsistent  with  law,  where  Is  the 
element  of  uncertainty  in  the  grant?  There 
Is  a  right  of  election,  for  it  is  not  to  be  as- 
sumed that  any  one  corporation  would  want 
or  could  exercise,  all  powers,  not  inconsistent 
with  general  laws;  but  this  does  not  make 
the  grant  uncertain.  If  one  man  sell  to  an- 
other any  or  ail  of  the  horses  In  a  certain 
field,  as  the  vendee  may  elect,  or  of  a  certain 
breed  or  color  In  such  field,  at  a  certain  price 
per  head,  the  contract  would  be  an  absolutely 
good  one.  So  here,  the  powers  granted  are 
designated  and  defined  In  a  general  way. 
They  are  all  the  powers,  not  inconsistent 
with  general  laws,  which  the  Legislature 
could  grant  to  a  corporation,  if  It  could  legis- 
late specially  for  such  corporation,  and  the 
corporations  may,  upon  election,  and  compli- 
ance with  the  conditions  annexed,  take  any 
of  them  they  desire.  This  is  the  proposi- 
tion decided  by  the  Mississippi  cases,  cited  in 
Judge  Miller's  opinion.  And  Judge  Miller 
very  truly  and  properly  saya  the  Mississippi 
case  did  not  involve  the  question  of  imposing 
legislative  duties  upon  the  court  If  there 
was  any  legislative  duty,  or  delegation  of 
legislative  powers  In  it  the  duty  was  imposed 
upon,  or  the  delegation  made  to,  the  Govern- 
or or  the  Attorney  Oeneral,  executive  officers, 
representing  the  executive  department,  and 
the  Constitution  as  emphatically  inhibits  such 
delegation  to  the  executive  department  as  It 
does  to  the  judicial  department  It  says  the 
three  departments  shall  be  separate.  It  is 
plain,  therefore,  that  there  was  no  delegation 
of  legislative  power,  either  to  the  judicial  or 
the  executive  department.  There  was  no 
such  delegation  at  all.  It  was  a  legisla- 
tive grant  of  power,  upon  condltl<ni,  made 
direct  to  the  corporations  or  the  people, 
which  is  not  Important.  And  the  only  func- 
tion performed  by  the  Governor  or  Attorney 
General  was  a  mere  ministerial  one.  Involv- 
ing the  incidental  exercise  of  discretion,  a 
matter  wlilch  belongs  to  ail  three  of  the  de- 
partments. The  Mississippi  case  not  only 
sustains  the  position  that  there  Is  no  delega- 
tion of  l^lslatlve  {tower  Involved,  but  the 
further  position  that  the  wholesale  grant  of 
powers  so  made  by  the  statute  is  not  void  for 
uncertainty  or  for  want  of  enumeration,  spec- 
ification, and  minute  definition  of  each  pow- 
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er  so  granted.  The  provision  of  tbe  Missis- 
sippi Constitution  was.  In  substance,  tbe  same 
as  that  of  our  Constitution.  It  did  not  re- 
serve, Independently  of  legislative  action,  to 
tbe  people  of  any  community  tbe  rigbt  to  in- 
corporate and  take  unto  themselves  all  such 
corporate  powers  as  were  not  Inconsistent 
with  general  law,  as  does  the  California  Con- 
stitution, which  has  been  sustained  as  valid 
by  repeated  decisions  of  that  state.  It  au- 
thorized the  Legislature  to  pass  general  laws 
for  the  Incorporation  of  municipalities  and 
tbe  amendment  of  their  charters,  just  as  our 
Constitution  does.  The  Legislature,  in  pass- 
ing this  genera]  law,  imposed  upon  the  At- 
torney Oeneral  and  Governor  the  duty  which 
our  statute,  made  for  tbe  purpose  of  carry- 
ing Into  effect  the  same  kind  of  a  constitu- 
tional provision,  has  Imposed  upon  the  circnit 
courts.  If  the  Mississippi  court  had  seen  In 
this  statute  an  attempted  devolution,  upon 
tbe  executive  department,  of  legislative  pow- 
er, it  would  have  declared  tbe  statute  void 
for  that  reason.  It  sustained  the  statute 
because  there  was  no  such  devolution,  and 
ours  must  be  sustained,  so  far  as  that  matter 
Is  concerned,  because. there  Is  no  such  devolu- 
tion. It  sustained  the  statute,  notwithstand- 
ing It  made  a  wholesale  grant  of  powers, 
because  It  was  not  In  violation  of  any  princi- 
ple of  law  of  which  the  court  had  any  knowl- 
edge, and  oura  must  be  sustained  for  tbe 
same  reason.  It  cannot  be  overthrown  for 
some  supposed  reason  which  the  court  can- 
not define  or  state.  The  wisdom  of  sucb  ac- 
tion on  tbe  part  of  the  Legislature  Is  not  a 
question  for  judicial  determination.  Courts 
have  nothing  to  do  with  the  wisdom  or  policy 
of  legislative  action,  as  has  been  shown  by 
authorities  cited  at  the  outset  of  tbls  opinion. 
Such  legislation  may  be  unwise  and  Impolitic, 
but  it  cannot  be  overthrown  by  tbe  courts  for 
that  reason.  "The  courts  have  no  right  to  set 
asiUe^  arrest  or  nullify  a  law  passed  In  re- 
lation to  a  subject  within  tbe  scope  of  legis- 
lative authority,  on  the  ground  that  it  c-on- 
flicts  with  their  notions  of  natural  right,  ab- 
solute Justice,  or  sound  morality."  Slack  t. 
Jacob,  8  W.  Va.  612,  Syl.,  point  8. 

Something  has  already  been  said  concern- 
ing tbe  Intention  of  the  Legislature  In  mak- 
ing tbls  conditional  grant  of  power  to  munici- 
pal corporations  by  way  of  amendment  to 
their  charters.  Judge  Miller  assumes  that 
tbe  amendment  must  not  be  inconsistent  with 
chapter  47  of  tbe  Code.  He  says  so.  His  ar- 
gument Is  that  chapter  47  of  tbe  Code  Is  a 
law  of  the  state,  which  Is  true,  and  as  tbe 
amendment,  in  order  to  be  effective  and  valid, 
must  not  be  Inconsistent  with  the  laws  of  this 
state,  it  must  not  be  inconsistent  with 
chapter  47.  This  view,  it  seems  to  me,  Ignores 
or  overlooks  tbe  Important  consideration  that 
the  statute  granting  these  amendments  is  a 
part  of  chapter  47,  which  makes  It  Impossible 
for  any  such  amendment  to  be  Inconsistent 
with  that  chapter.  In  other  words,  chapter 
47,  embodying  as  a  part  of  It  the  act  of 


1877,  confers,  proi/rio  rigore,  certain  po'wer* 
upon  municipal  corporations,  constitutes  tbe 
charter  of  these  corporations,  and  thea  saya 
It  (chapter  47),  viewed  as  the  charter  ot  the 
corporation,   may   be    altered,   changed,    or 
amended,  in  any  respect  and  to  any  extent. 
not  inconsistent  with  the  laws  of  the  state. 
In  other  words,  it  says  chapter  47  itself,  be- 
ing the  charter  of  every  corporation  orgajaix- 
ed  under   It,   may  be  altered,   changed,    or 
amended   in   any    manner,    not   inconsistent 
with  law.     What  else  is  there  but  chapter 
47  to  change,  alter,  or  amend?    Nothing.     If 
It  cannot  be  altered,  changed,  or  amended, 
then  the  provision  allowing  amendment   be- 
comes a  dead  letter.    Courts  cannot  kill  stat- 
utes In  any  such  manner.     How  can    any 
amendment  be  Inconsistent  with  the  provi- 
sions of  a  chapter  which  gives  such  power  to 
amend?     When  a  corporation   Is  organized 
under  chapter  47,  tbe  provisions  of  that  chap- 
ter constitute  its  charter,  and  that  charter 
says  tbe  corporation  may  have  any  power, 
ntft  Inconsistent  with  tbe  general  law,  wbicb 
the   corporation    may    see    fit    to    claim    or 
elect  to  take,  by  way  of  alteration,  change^ 
or   amendment  of   Its  charter — ^Its  charter, 
chapter  47  Itself,  the  only  charter  it  baa. 
This   was  not  true  of   the  town  of  Point 
Pleasant  at  the  date  of  the  amendment  of  Its 
charter,  because  it   had  not  been  Incorpo- 
rated under  chapter  47.    It  was  chartered  b.v 
special  act  of  the  Legislature  in  1794*  and 
its  charter  was  amended  by  special  act  of  tbe 
Legislature  In  1860 ;  but  the  additional  pow- 
ers given  to  corporations  of  ita  doss  by  chap- 
ter 47  were  conferred  upon  It  by  that  chapter. 
But  thitf  act  of  1877  was  applicable  to  said 
town  in  1877  and  1883,  because  It  then  be- 
longed to  the  same  constitutional  class  of  cor^ 
poratlons,  having  less  than  2,000  population. 
To  say  this  statute,  granting  amendments  to 
the   charters   of    municipal    corporations    of 
that  class,  contemplates  no  amendment  in- 
consistent with  chapter  47,  makes  It,  I  re- 
peat, a  nullity.     It  would  be  impossible  to 
amend  it  in  respect  to  the  number  of  Its 
oflBcers  or  their  powers  and  duties,  or  terms 
of  office,  for  any  change  In  any  respect  wonld 
be  Inconsistent  with  that  chapter,  except  la 
a  few  Instances  in  which  It  authorizes  specif- 
ic changes,  such  as  Increasing  the  number  of 
wards  and  number  of  conncllmen,  consistent- 
ly with  the  growth  of  the  town.    The  altera- 
tion might  be  in  respect  to  powers  to  pave 
streets,  pave  sidewalks,  put  In  sewers,  and  a 
vast  number  of  other  things  not  bearing  any 
relation  to  the  liquor  traffic.    It  is  an  impor- 
tant statute,  the  principle  of  which  must  be 
upheld  in  some  form  to  enable  the  Legisla- 
ture to  execute  a  power  and  duty  enjoined  up- 
on it  by  the  Constitution.     In  dealing  with 
It,  the  court  must  not  regard  It  as  subserving 
some  particular  purpose  or  Interest 

Judge  Miller's  conclusion,  that  the  amend- 
ment must  not  be  inconsistent  with  diapter 
47,  Is  predicated  largely  on  the  clause  In  the 
certificate  of  incorporatloik  prescribed  by  sec- 
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ticHi  9  of  diapter  47  of  tbe  Code,  reading 
aa  followa:  "And  It  appearing  to  the  aatls- 
factlon  of  the  coort,  tbat  all  of  tbe  provi- 
alons  of  chapter  forty-seren  of  the  Code  of 
West  Virginia  have  been  compiled  with  by 
the  applicantB  for  aald  incorporation,  and 
said  city  (town  or  village)  la  duly  authorised 
within  tbe  corporate  llmita  aforesaid  to 
exercise  all  tbe  corporate  powers  conferred 
by  tbe  aald  chapter  from  and  after  tbe  date 
of  tbia  certlflcate."  Tbat  relates  to  an  un- 
amended cbarter.  On  the  organization  of  a 
corporation,  under  chapter  47,  It  takes  the 
powers  enumerated  and  defined  in  that  chap- 
ter. Tbat  chapter  Is,  In  one  sense,  tbe  town's 
charter,  and,  in  another,  a  general  law  un- 
der which  other  corporations  may  be  organ- 
ized. All  corporations  so  organized  have 
those  powers,  and  no  others.  Their  powers 
are  uniform.  They  are  all  put  on  tbe  same 
footing  exactly.  In  the  absence  of  any 
amendments,  each  has  the  powers  enumerat- 
ed, defined,  and  granted  by  tbat  chapter. 
But  that  chapter,  as  amended  by  tbe  act  of 
1877,  gives  to  each  of  these  corporations,  on 
Its  organization,  certain  powers,  and  the  ad- 
ditional power  to  claim  and  take  by  election 
other  powers,  additional  powers,  and  to  elim- 
inate, by  change  and  alteration,  some  of  the 
powers  given  by  chapter  47,  and  the  prin- 
ciple of  the  amendment  is  tbe  same  as  the 
principle  under  which  tbe  organization  Is 
effected  In  the  first  instance.  It  stands  upon 
a  grant  of  power  direct  from  tbe  Legislature 
to  the  corporation  or  the  people  thereof, 
to  become  effective  upon  the  performance  of 
certain  conditions.  These  other  additional 
and  different  powers  do  not  go  to  the  cor- 
poration at  tbe  Inception  of  its  existence. 
It  was  competent  for  tbe  L^islature  to 
have  given  them  all  in  the  first  Instance  It 
It  had  seen  fit  to  do  so,  and,  while  tbe  court 
may  see  no  particular  reason  why  it  should 
not  have  authorized  them  in  tbe  first  in- 
stance, as  did  the  Legislature  of  Mississippi, 
It  Is  the  province  of  the  Legislature,  and  not 
of  tbe  court,  to  say  whether  It  shall  be  so 
done  or  not  Aa  tbe  Legislature  has  said 
that  a  corporation  shall  begin  Its  existence 
witb  certain  specific  and  clearly  defined  pow- 
ers, and  make  such  changes  thereafter  as  It 
may  see  fit  to  make,  provided  these  changes 
do  not  contravene  any  of  tbe  general  laws  of 
the  state,  the  courts  must  allow  the  statute 
to  operate  according  to  the  Intention  of  the 
Legislature.  It  was  a  mere  matter  of  ex- 
pediency and  public  policy  witb  which  the 
courts  have  nothing  to  do. 

Tbe  argument  of  Judge  Miller  seems  to 
rest  also  upon  tbe  Idea  that  tbe  Constitu- 
tion, by  implication  or  otherwise,  requires  all 
municipal  corporations  of  less  than  2,000 
population  to  have  uniform  charters.  I  have 
found  nothing  in  the  Constitution  which  ex- 
pressly says  so,  nor  Is  there  anything  In  it, 
or  the  circumstances  under  which  It  was 
adopted,  from  which  such  an  Implication  can 


arise.  At  the  date  of  the  adoption  of  the 
Constitution,  there  were  numerous  towns  and 
villages  in  tbe  state,  falling  in  tbat  class, 
holding  charters  granted  by  special  acts  of 
the  Legislature  and  widely  differing  in  thp 
powers  conferred.  All  these  charters  were 
continued  in  force.  Not  one  of  them  was 
annulled.  The  Constitution  therefore  recog- 
nized and  sanctioned,  by  Implication,  lack  of 
uniformity  in  the  cbartera  of  such  corpora- 
tions, section  39  of  article  6,  forbidding  the 
passage  of  special  laws  for  tbe  Incorporation 
of  cities,  towns,  or  villages,  or  amending  the 
cbarter  of  any  city,  town,  .or  village,  contain- 
ing a  population  of  less  than  2,000,  and  en- 
joining upon  the  Legislature  the  duty  of  pro- 
viding, by  general  laws,  for  these  and  all 
other  purposes,  for  which  provision  can  be 
BO  made,  does  not  say  that  the  general  law 
shall  be  uniform  In  operation  as  well  as 
general.  The  requirement  that  the  law  be 
general  does  not  imply  tbat  It  be  uniform  in 
Its  operation  and  effect  in  the  full  sense  of 
the  terms.  State  v.  County  Court  of  Brax- 
ton Co.,  66  S.  E.  S82.  But,  If  it  did,  is  not 
this  statute,  cendltlonally  granting  amend- 
ments, uniform  In  Its  operation?  It  makes 
exactly  the  same  grant  to  every  corporation 
In  the  state  failing  within  that  class.  It 
makes  a  conditional  grant  to  each  and  every 
one  of  them,  the  right  to  change  its  char- 
ter In  any  respect  not  Inconsistent  with  tbe 
laws  of  the  state.  It  does  not  force  this 
change  upon  any  corporation.  It  makes  it  a 
matter  of  election  with  the  corporation,  or 
rather  the  freeholders.  In  so  far  as  the  act 
Is  carried  Into  effect  by  the  action  of  the 
Legislature,  It  is  both  general  and  uniform. 
It  stands  on  exactly  the  same  footing  In  this 
respect  as  the  provisions  of  chapter  47,  giv- 
ing the  right  to  incorporate.  Those  provi- 
sions extend  to  the  Inhabitants  of  every  one- 
quarter  of  one  square  mile  of  territory  In  the 
state,  having  a  population  of  not  less  than 
100  persons,  the  right  to  be  a  body  politic 
and  corporate;  and  these  provisions  are  not 
defeated  for  want  of  uniformity  or  general- 
ity, because  tbe  Inhabitants  of  some  of 
these  territories,  having  the  requisite  popu- 
lation, see  fit  to  Incorporate,  and  others  do 
not  Viewed  In  the  abstract  It  Is  both  gen- 
eral and  uniform,  as  Is  every  other  geneinl 
law,  such,  for  Instance,  as  the  law  of  in- 
heritance. Viewed  in  the  concrete,  it  is  uni- 
form and  capable  of  becoming  general,  just 
as  other  general  laws,  operating  prospective- 
ly. The  purpose  and  object  of  the  clause  of 
the  Constitution,  above  referred  to,  has  been 
declared  by  this  court  to  be  something  other 
than  tbe  requirement  of  uniformity  In  char- 
ters. Judge  Holt  said,  in  Elder  v.  Central 
City,  40  W.  Va.  222,  21  S.  B.  738:  "In  1872, 
the  organization  of  many  parts  of  tbe  state 
Into  municipal  corporations,  for  tbe  purpose 
of  local  self-government,  had  become  a  mat- 
ter of  frequent  and  urgent  necessity.  Tbe 
framers  of  the  Constitution  thought  that  this 
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need  In  the  great  majority  of  cases  could  be 
met  more  ^Bclently  and  impartially  by  a 
general  law  than  by  a  great  multitude  of  spe- 
cial enactments."  He  regarded  it  as  a  mere 
matter  of  convenience,  saving  time,  expense, 
and  trouble.  Ordinarily,  tbe  Legislature  is 
in  session  only  46  days  out  of  730,  and,  to 
compel  the  people  of  a  community  to  wait 
two  years  for  an  act  of  Incorporation  would 
have  been  unreasonably  burdensome.  It 
would  occasion  not  only  delay  and  expense, 
but  uncertainty,  owing  to  the  great  rush  of 
matters  pressed  upon  the  Legislature  in  tbls 
short  session,  by  reason  of  which  many  meri- 
torious bills  fail  for  want  of  time  to  con- 
sider them.  Moreover,  the  people  wanted  the 
Legislature  relieved  from  the  useless  burden 
of  labor  and  consumption  of  time,  formerly 
bestowed  upon  these  charter  bills,  to  the  end 
that  that  body  might  have  more  time  for  the 
consideration  of  general  laws  and  such  spe- 
cial laws  as  were  necessary  for  which  gen- 
eral laws  could  not  be  substituted.  In  the 
case  of  Town  of  Union  Mines,  89  W.  Va.  179, 
19  S.  B.  398,  Judge  Dent,  speaking  for  the 
court,  said :  "But  the  Constitution,  to  relieve 
the  Legislature  from  being  hampered  with 
tbls  inquiry  in  every  case,  requires  the  Legis- 
lature to  enact  a  general  law  for  the  incor- 
poration of  all  cities,  towns,  and  villages  of 
less  than  2,000  inhabitants."  If  every  amend- 
ment made  by  the  Legislature  by  general  law 
had  to  be  carried  into  the  charter  of  every 
corporation  of  that  class,  this  plain  object 
of  the  constitutional  provision  under  con- 
sideration would  be  defeated,  for  every  pro- 
posed amendment  would  then  bring  to  the 
Legislature  the  representatives  of  every  mu- 
nicipal corporation  In  the  state  belonging  to 
the  class  named,  and  give  them  the  right  to 
be  (leard,  for  it  would  become  part  of  the 
charter  of  every  such  corporation.  Instead 
of  minimizing  the  work  of  the  Legislature 
and  simplifying  Its  mode  of  dealing  with 
these  corporations.  It  would  complicate  the 
matter  and  add  to  the  legislative  burdens. 
Such  a  construction  of  the  provision  would 
defeat  the  very  thing  this  court  has  declared 
to  have  been  Its  purpose.  It  would  make 
the  provision  a  felo  de  se.  In  view  of  these 
important  considerations,  amply  justifying 
and  vehemently  calling  for  the  Insertion  of 
this  clause  In  the  Constitution,  ought  the 
court  to  add  on  a  lot  more  of  mere  fanciful 
suggestions  of  reasons,  and  give  weight  to 
them  In  the  construction  of  that  clause,  so 
as  to  make  It  mean  what  It  plainly  does  not 
mean,  when  viewed  In  the  light  of  conditions 
which  were  recognized  and  sanctioned  by  it 
and  the  framers  of  the  Constitution  in  which 
It  is  found,  and  such  in  character  as  to  defeat 
what  has  been  declared  to  be  Its  object?  If 
lack  of  uniformity  in  municipal  corporations 
of  this  class  was  regarded  by  the  people  as  an 
evil  which  they  desired  to  eradicate.  Is  It 
not  strange  that,  having  the  power  to  annul 
all  the  special  charters  then  existing,  differ- 
ing from  one  another  even  more  than  one  star 


differs  from  another,  they  did  not  do  so,  bat, 
on  the  contrary,  expressly  declared  diat  all 
these  laws  in  force  at  the  adoption  of  the 
Constitution  should  remain  In  force  until  al- 
tered by  the  Legislature?  Matters  of  this 
kind,  bearing  on  the  question  of  intention, 
are  not  fancies,  conjectures,  or  sormlaea. 
They  are  stubborn  facts,  not  to  be  ofEset,  nor 
the  infferenoes  arising  from  them  overcome, 
by  groundless  suggestions  of  other  consldeca* 
tions. 

To  me,  therefore.  It  is  perfectly  clear  that, 
by  the  amendment  In  question,  the  council  of 
the  town  of  Point  Pleasant  acquired  the  sole 
power  to  grant  or  refuse  licenses  of  all  kinds, 
unless  the  exercise  of  that  power  would  have 
been  inconsistent  with  some  law  of  the  state 
other  than  any  provision  of  the  Constitution 
to  which  attention  has  been  directed,  and 
other  than  chapter  47  of  the  Code.  Whether 
it  is  or  not,  I  have  no  occasion  to  inquire, 
since  my  declared  purpose  in  writing  on  this 
branch  of  the  case  Is  now  fully  accomplished, 
namely,  the  statement  of  reasons  for  neither 
concurring  in  certain  views  expressed  by 
Judge  Miller,  nor  allowing  them  to  pass  un- 
challenged. Whether  the  amendment  made 
by  the  circuit  court  In  1888  is  inconsistent 
with  any  law  of  the  state  is  not  a  constitu- 
tional question,  but  one  of  legislative  Inten- 
tion to  be  ascertained  from  a  view  of  the 
statutes. 

As  chapter  40  of  the  Acts  of  1891  clearly 
vested  in  the  council  of  the  town  of  Point 
Pleasant  sole  power  to  grant  licenses  for  the 
sale  of  intoxicating  liquors,  the  license  grant- 
ed by  it  to  the  defendant  Harden  was  valid. 
In  holding  It  invalid,  the  circuit  court  of 
Mason  county  erred,  and  as  the  validity  of 
his  license  is  the  only  question  In  the  case, 
this  conclusion  not  only  reverses  the  Judgment 
and  sets  aside  the  verdict,  but  finally  disposes 
of  the  case,  under  the  operation  of  a  rule 
lately  declared  by  this  court  In  Ruffner  Bros, 
y.  Insurance  Co.,  63  S.  E.  943,  and  other  cases. 

McWHORTBR  and  MILLER,  JJ.,  dissent; 
reserving  the  right  to  file  opinions. 


BOWSER  et  al.  v.  WESCOTT.* 

(Supreme  Court  of  North  Carolina.    Sept.  17, 
1907.) 

1.  Public  Lands— Lards  or  State— Eittbt— 
Pbotest— Natuhb  o»  Pbgceedings. 

A  protest  against  an  entry  on  land  alleged 
to  belong  to  the  state  as  authorized  by  Revisal 
1905,  §  1709  et  seq.,  is  not  a  civil  action  to 
try  title  to  land,  but  Is  a  special  proceeding  un- 
der the  entrv  laws  to  ascertain  if  the  entryman. 
so  far  as  the  protestant  only  Is  concerned,  is 
entitled  to  enter  the  land  described  in  the  entry. 

2.  Same— Burden  of  Pboof. 

Revisal  1905,  §  1709,  provides  that,  if  any 
person  shall  claim  title  to  or  Interest  in  land 
covered  by  an  entry,  he  shall,  within  the  time 
of  advertisement  provided  in  the  previous  sec- 
tion, file  his  protest  in  writing  with  the  entry 
taker  against  the  issuing  of  a  warrant  thereon, 
whereupon  the  claimant  on  notice  by  the  clerk 
shall  appear  at  the  next  term  of  the  saperiot 
•See  not*  at  end 
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court,  and  show  catiM  why  Ua  entir  thall  not 
be  dedarrd  inoperatlTe  and  void.  Held  that, 
where  a  protest  la  filed  under  inch  lectlon,  the 
burden  of  proof  la  on  the  entryman  to  show  that 
the  land  was  unappropriated  and  lubject  to  en- 
try aa  aiainat  the  proteatant  at  the  time  hia  en- 
try waa  made. 
Walker  and  Hoke,  JJ,,  diasentinc. 

A.ppeal  from  Superior  C!ourt,  Dare  Ooonty; 
W.  R.  Allen,  Judg& 

Protest  by  Criaaie  Bowser  and  another 
against  an  entry  made  by  George  T.  Weacott 
on  land  alleged  to  belong  to  the  state  nnder 
ReTisal  1905,  i  1709  et  seq.  From  a  Judgment 
in  faTor  of  the  entryman,  proteatants  appeal. 
Rerwsed. 

D.  M.  Strlngfleld  and  Ward  k  Grimes,  for 
appellants.    W.  M.  Bond,  for  appellee. 

BBOWN,  J.  It  la  contended  by  the  learned 
connael  for  the  enterer  that  there  are  admla- 
aiona  In  the  record  that  the  protestanta  have 
no  Utle  to  the  land  entered,  and  that  under 
the  mllng  In  Johnson  ▼.  Wescott,  189  N.  O. 
29,  51  8.  EL  784,  the  protest  shoold  be  dto- 
mlssed  and  the  enterer  permitted  to  take  out 
tiia  grant  We  fall  to  find  any  such  admission 
in  the  record.  It  is  admitted  that  the  pro- 
testanta on  the  trial  ^lled  to  connect  them- 
aelves  by  evidence  with  the  possession  of 
Ben  Etherldge,  Barbara  Frost,  or  Ned  Bow- 
ser; but  that  Is  far  from  being  an  admission 
of  record  that  protestanta  have  no  title  or 
possession  of  the  land  In  controversy,  and 
that  It  Is  open  to  entry.  The  evidence  tends 
to  prove  that  proteatants  are  in  actual  poa- 
session  of  the  land  and  were  at  the  time  the 
entry  was  made;  that  there  was  a  field  cul- 
tivated on  it  In  1871;  that  Barbara  Frost 
cleared  the  land  and  was  in  actual  posses- 
sion of  it  for  25  years;  that  Ben  Btlieridge 
moved  on  the  land  SO  years  ago;  and  that 
Ned  Bowser  had  been  cutting  all  over  the 
land  for  the  same  length  of  time  There  Is 
otber  evidence  which  It  is  onnecessaiy  to 
discuss  in  the  view  we  take  of  the  case. 
Further  reflection  convinces  us  that  we  should 
adhere  to  our  decision  in  Walker  v.  Carpenter 
(at  last  term)  144  N.  a  — ,  67  S.  E.  461, 
by  which  the  burden  of  proof  Is  placed  upon 
tbe  enterer  to  show  at  least  so  far  as  the 
iwoteatant  Is  concerned  that  the  land  is  un- 
appropriated and  open  to  entry.  The  question 
had  never  been  presented  before,  nor  any- 
thing analogous  to  it  that  we  can  find.  We 
therefore  cannot  "travel  with  ease  along  the 
highway  of  precedent,"  and  must  be  guided 
by  what  we  think  is  a  proper  construction 
of  tbe  statute  and  the  evident  Intent  of  tbe 
General  Assembly  in  enacting  it  It  Is  a 
source  of  satisfaction  to  feel  that  if  we  are 
in  error  that  body  will  donbtless  correct  It  in 
due  season. 

In  tbe  first  place,  let  it  be  understood  that 
we  do  not  intend  to  reverse  tbe  ordinary  rule 
of  proof  in  an  action  to  try  title  to  land,  as 
this  is  not  a  civil  action  within  the  meaning 
of  the  statute.  It  is  a,  simple  proceeding  un- 
der tbe  Hitry  laws  to  ascertain  if  the  enterer, 


■0  far  as  tbe  protestant  only  is  oonoemed, 
has  a  right  to  enter  the  land  described  in 
tbe  entry.  It  Is  wall  to  not*  tbe  history  of 
tbe  protest  section  of  tb»  entry  laws  as  indi- 
cating the  purpose  of  the  General  Aasambly 
to  relieve  what  was  possibly  a  hardship  up- 
on  many  landowners  of  the  state,  for  it  la 
fundamental  that  a  statute  should  be  so  con- 
stmed,  if  reasonably  possible,  as  to  give 
effect  to  the  remedy  intended.  Prior  to  tbe 
amendment  to  the  entry  laws,  when  the  pro- 
test proceedings  were  Introduced,  an  entry 
could  not  be  protested.  The  first  enterer,  by 
paying  the  small  stipend  required  by  tbe 
statute,  after  survey,  secured  bis  grant  from 
tbe  state,  and  became  tbe  prima  facie  owner 
of  the  land.  Tbe  person  who  contested  his 
right  had  to  bring  suit  to  vacate  and  set  aside 
tbe  grant  or.  If  sned  himself,  after  tbe 
grant  bad  beoi  put  In  evidence,  bad  stlU  to 
assume  tbe  burden  of  making  out  an  inde- 
feasible title.  And  this  Is  tbe  law  now  where 
the  grant  has  been  issued  and  legal  proceed- 
Ings  commenced.  Thus  It  was  in  tbe  power 
of  land  speculators  to  enter  landa  generally 
without  tbe  least  InvestlgatlMi  of  tbe  owner- 
ship, and.  by  paying  a  mere  pittance  tor 
their  grants,  to  put  the  apparent  owners  and 
possessors  of  the  landa  to  proof  of  their  title. 
If  tbey  failed  upon  some  sllgbt  tecbnlcallty, 
these  enterprising  land  banters  aoqulred  title. 
This  condition  of  the  law  continued  tram  tbe 
earliest  times  up  to  1883,  what  for  tbe  first 
time  tbe  right  to  protest  an  entry  waa  given, 
and  provision  made  for  establisbing  In  the 
superior  court  the  rights  of  tbe  enterer  before 
grant  Issued.    Section  2766  of  the  Code. 

We  are  unable  to  find  any  trace  of  such 
proceeding  in  tbe  legislation  of  tbe  state 
prior  to  that  time.  When  the  state  had  large 
bodies  of  public  lands  open  to  entry,  tbe  old 
law  worked  no  great  hardship,  for  the  loca- 
tion of  those  lands  was  well  known;  but 
now  that  the  state  owns  practically  no  bodies 
of  land  that  are  open  to  entry,  only  timber 
hnnters,  and  not  tbe  state,  are  benefited  by 
adhering  to  it  By  incurring  the  trifling 
cost  of  an  entry,  and  without  incurring  any 
expense  whatever  of  investigating  titles,  tbe 
enterer  was  enabled,  not  only  to  put  tbe 
owner  of  land  to  tbe  great  expense  and  bur- 
den of  demonstrating  the  title  In  court,  but 
to  avail  himself  of  any  defect  which  lapse 
of  time,  death  of  witnesses,  or  lost  deeds 
and  records  may  occasion.  To  remedy  this 
great  hardship  must  have  been  the  purpose 
of  the  General  Assembly  In  adopting  tbe  pro- 
visions of  the  Code  of  1883.  What  else 
could  have  been  the  prompting  motive  for 
such  legislation?  If  we  still  place  upon  tbe 
protestant  the  burden  to  make  out  bis  title 
in  order  to  defeat  a  simple  entry,  it  seems 
to  us  we  defeat  tbe  only  purpose  of  tbe  act, 
for  tbe  protestant  then  Is  In  no  better  posi- 
tion In  contesting  an  entry  than  he  would 
be  in  seeking  to  vacate  and  set  aside  a  grant 
A  grant  Is  the  solemn  deed  of  the  state  un- 
der Its  great  seal,  and  be  wbaj^acks  It 
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and  seeks  to  racate  It  sbonid  assume  the 
burden  of  proof,  for  the  presumption  Is  that 
tbe  mnereXga  owns  tbe  land  she  undertakes 
to  conv^.  Bvt,  while  It  Is  presumed  the 
state  once  owned  the  lands  within  its  borders, 
there  Is  no  presumption  that  it  renin  ins  va- 
cant and  is  open  to  entry.  Laying  nn  entry 
Is  tbe  act  of  the  enterer,  and  not  tbe  act  of 
tbe  state,  and  there  Is  no  presumption  that 
tbe  lands  he  appropriates  are  open  to  entry. 
"So  far  as  the  state  is  concerned.  It  is  a 
matter  of  indifference  who  appropriates  the 
land,  provided  It  to  be  paid  for."  Ashley  v. 
Sumner,  57  N.  C.  128,  "It  Is  not  material 
to  the  «tate  what  vacant  land  is  granted; 
but  soch  entries  are  not  allowed  to  interfere 
with  the  rights  of  other  citizens."  Pearson, 
0.  J„  in  McDiarmid  v.  McMillan,  58  N,  C,  31. 
We  quote  these  extracts  for  tbe  puriwae  of 
showing  tbe  state's  indifference  to  entries 
of  laud,  while,  on  the  contrary,  tbe  Interests 
of  tbe  dtlzen  possibly  g^ve  him  a  very  lively 
Interest  In  tbem.  It  was  therefore  we  think 
in  tbe  interests  of  the  citizens  who  own  and 
occupy  land  that  tbe  act  of  1883  was  enacted 
to  tbe  end  that  the  rlt^t  to  make  tbe  entry 
may  be  established  before  a  grant  is  issued. 
This  act  was  repealed  by  the  next  Oeneral  As- 
sembly and  the  old  law  restored.  Chapter 
132.  p.  190,  Acts  1885,  But  we  find  that  tbe 
General  Assembly  of  1891  repealed  the  re- 
pealing act  leaving  tbe  law  as  enacted  In 
tbe  Code  of  1883,  and  as  It  now  appears  In 
the  Revlsal  of  1906.  We  can  see  no  reason 
for  restoring  tbe  act  of  1883  unless  it  was  In 
some  measnte  intended  to  protect  a  bona  flde 
claimant  and  possessor  of  land  against  the 
hardships  entailed  by  indlBcriminate  entries 
and  to  compel  careful  investigation  before 
making  entries.  If  we  still  place  the  onus  pro- 
band! on  the  proteetant  In  bis  contest  with 
the  enterer,  tbe  act  of  1883  might  as  well  not 
have  been  restored. 

It  Is  contended  that  we  are  compelling  tbe 
enterer  to  prove  a  negative,  to  produce  proof 
exclusively  within  the  knowledge  of  tbe  pro- 
testant  and  practically  to  perform  an  Im- 
possibility by  8hot\-ing  that  no  one  has  any 
interest  in  the  land  entered.  Tbe  first  propo- 
sition Is  discussed  in  Walker  v.  Carpenter, 
and  we  will  not  repeat  here  what  Is  there 
said.  In  that  case  we  attempted  to  analyze 
tbe  statute  and  to  show  that  by  Its  terms 
tbe  claimant  must  establish  on  the  trial  bis 
right  to  enter  the  land.  With  due  deference 
for  the  opinions  of  others,  we  think  It  would 
be  to  entirely  destroy  the  benefldent  pur- 
pose of  the  act  to  hold  that  this  requirement 
can  be  fulfilled  by  putting  In  evidence  a  sim- 
ple entry,  the  ex  parte  act  of  tbe  one  who 
offers  it 

Neither  ar»  we  compelling  tbe  enterar  to 
produce  proof  ezclnsiveiy  within  some  one 
else's  knowledge  or  to  perform  an  impossi- 
bility. The  notice  required  by  the  act  is 
intended  to  inform  tbe  neighborhood  that  the 
enterer  claims  n  right  to  enter  a  certain  piece 
of  land,  tbe  boundaries  of  wMcb  are  given. 


If  no  one  protests  against  sncb  right,  tiie 
grant  issues  as  a  matter  of  course,  if  the 
statute  in  other  respects  has  been  complied 
with.  If  a  protest  is  filed,  then  the  enterer 
must  make  good  bis  right  as  against  the  pro- 
teetant only,  and  not  against  all  the  world. 
If,  in  response  to  the  notice,  only  one  person 
protests,  tbe  law  presumes  that  tbe  enterer 
has  Infringed  upon  the  rights  of  no  one  else. 
Under  our  present  registration  act  which 
bears  tbe  name  of  our  learned  Brother.  Mr. 
Justice  Connor,  it  Is  as  possible  for  tbe  en- 
terer to  run  oat  tbe  adjoining  boundary  of 
tbe  protestant  and  to  investigate  bis  title 
deeds  as  it  is  for  tbe  protestant  to  do  It  him- 
self. Without  tbe  registration  law  of  1885 
we  would  be  compelled  to  admit  the  force  of 
tbe  contention.  Since  then  tbe  record  of  title 
to  land  is  an  open  book,  free  to  tbe  examina- 
tion of  all,  and  we  suspect  this  consideratioa 
had  something  to  do  with  the  passage  of  the 
act  of  1891.  We  think  there  Is  a  marked  dis- 
tinction between  this  case  and  the  cases  cited 
in  behalf  of  the  enterer.  McGormick  v.  Moo- 
roe,  46  N,  G.  13,  and  Board  of  Bdncatlon  T. 
Makely,  139  N.  C.  31,  51  S.  E.  784.  The  form- 
er was  decided  30  years  before  the  act  we 
are  construing  was  passed,  and  is  entire 
consistent  with  what  Is  hereinbefore  said  In 
respect  to  the  burden  of  proof  when  a  grant 
is  attacked.  The  case  further  holds  that 
where  there  is  an  exception  In  a  grant  tbe 
onus  of  proof  lies  upon  the  party  who  would 
take  advantage  of  the  exception,  in  which 
ruling  we  fully  concur.  Tbe  Makely  Case 
was  likewise  an  attack  upon  a  grant  Issued 
by  the  state,  and  the  decision  is  In  full  accord 
with  what  we  have  herein  said  in  respect  to 
grants.  In  our  opinion  the  ex  parte  act  of 
an  Individual  Is  not  to  be  invested  with  that 
presumption  of  rightfulness  which  attends 
the  act  of  the  state,  and  there  Is  nothing  In 
either  case  which  militates  against  this  view, 
as  we  read  them.  We  can  say  the  same  of 
McNamee  v.  Alexander,  109  N.  C,  242,  13 
S,  B,  777,  in  which  this  court  refused  to  en- 
Join  tbe  Secretary  of  State  from  Issuing  a 
grant  upon  the  ground  that  the  plaintiff  had 
a  complete  remedy  given  by  section  2786  of 
tbe  Code,  now  section  1748  of  tbe  Revlsal  of 
1905.  In  conclusion  we  will  say  that  In  ad- 
hering to  onr  former  opinion  we  are  not 
laying  down  a  rule  of  proof  of  onr  own  in- 
vention, but  are  giving  effect  to  legislation 
which  hais  never  been  construed  before.  The 
effect  of  the  decision  can  only  be  to  make 
those  who  undertake  to  enter  land  more 
particular  in  making  a  preliminary  Investiga- 
tion of  tbe  title  to  tbe  land  th^  seek  to  ap- 
propriate. 
New  trIaL 

WALKER,  J.  (dissenting).  Tbe  case  sbowt 
that  the  protestants,  who  are  tbe  nomin- 
al, and,  as  I  think,  the  real  and  substan- 
tial, plaintiffs  in  tbe  record,  failed  to  show 
that  they  bad  any  title  to  or  Interest  In  tbe 
land,  or  to  prove  any  facti  upon  whlcb  thejr 
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could  base  a  claim  thereto.  The  presiding 
Judge  ruled,  first  tbat  the  protestants  must 
show  title  or  interest  In  order  to  get  a  stand- 
ing In  court;  and,  second,  that  they  must 
take  the  burden  of  proving  that  the  land  was 
not  the  subject  of  entry.  It  Is  Impossible  for 
me  to  perceive  why  both  rulings  were  not  cor- 
rect The  first  is  plainly  In  accordance  with 
the  very  words  and  requirements  of  the  stat- 
ute, for  it  Is  expressly  provided  therein,  as 
a  condition  precedent  to  the  right  to  fll« 
and  maintain  a  protest,  that  the  protestants 
shall  have,  or  at  least  claim,  title  to  or  in- 
terest In  the  land  covered  by  the  entry,  and 
this  requirement  Is  Introduced  by  strict  words 
of  condition.  "17  any  person  shall  claim 
title  to  or  an  interest  in  the  land  covered 
by  the  entry,  he  shall  file  his  protest  In  writ- 
ing." Bevlsal  1805,  |  1709.  The  protestants 
have  therefore  failed  to  show  themselves 
qiiBlifled  to  contest  the  right  of  the  defendant 
under  bis  entry.  In  their  protest  they  assert 
tbat  they  are  the  owners  of  the  land,  but 
there  was  no  evidence  of  this  fact  In  the 
case,  although  they  attempted  to  establish  it. 
The  claim  of  the  proteetant  must,  of  course, 
be  bona  fide,  and  the  evidence  must  in  some 
way  connect  him  with  the  title  or  interest 
The  case  might  well  end  here,  I  think,  with 
an  affirmance  of  the  Judgment  as  to  my  mind 
at  least  nothing  Is  clearer  than  that  by  the 
explicit  language  of  the  statute  the  proteetant 
must  have  an  interest  in  the  controversy  and 
for  a  very  good  reason.  The  state  Is  con- 
cerned only  to  protect  those  who  have  acquir- 
ed vested  rights  or  interests  In  her  lands, 
and,  where  no  such  private  Interest  exists,  her 
policy  is,  and  ever  has  been,  to  encourage 
the  entry  of  lands,  so  that  they  may  be 
cultivated.  Improved,  and  enhanced  In  val- 
ue, and  thereby  Increase  its  wealth  and  pros- 
perity. It  surely  was  not  Intended  to  pro- 
mote a  litigious  or  vexatious  spirit  among  the 
people  by  permitting  any  interloper,  who  may 
imagine  that  be  has  a  grievance  ogalnst  his 
neighbor,  to  attack  the  validity  of  his  entry. 
The  state  does  not  seek  to  encourage  litiga- 
tion of  that  kind.  Its  well-settled  policy 
has  been  the  reverse  of  it  "Interest  relpub- 
licse,  nt  sit  finis  lltlum." 

The  onus  of  proof  was  properly  placed  upon 
the  proteetant  by  the  court.  It  has,  perhaps, 
been  truly  said  in  regard  to  the  bnrden  of 
proof  that  there  Is  no  one  rule,  or  set  of  har- 
monious rules,  which  furnish  a  sure  and  uni- 
versal test  for  the  solution  of  any  given  case, 
and  that  there  Is  not  and  cannot  be  any  gen- 
eral solvent  for  all  cases.  But  certain  gen- 
eral principles  have  been  recognized  as  af- 
fording sufficient  aid  In  determining  upon 
whom  should  rest  the  burden  of  proof,  In  view 
of  the  particular  nature  of  the  case  under 
consideration.  Some  of  the  more  Important 
ones  may  be  thus  enumerated:  (1)  He  who 
allies  an  affirmative  must  take  the  burden 
of  proving  it  MUlsaps  v.  McCormIck,  71 
N.  O.  681;  Edmonston  v.  Shelton,  49  N.  C. 
A51;  Hinson  v.  King,  50  N.  C.  393;  Ck>ving- 


ton  V.  Leak.  65  N.  C.  594.  (2)  He  who  asserts 
the  existence  of  a  fact  essential  to  bis  suc- 
cess must  establish  It  even  though  it  may  be 
alleged  in  a  negative  form.  WiUett  v.  Rich. 
142  Mass.  3S6,  7  N.  B.  776,  56  Am.  Rep.  U84 ; 
Nash  V.  Hall,  4  Ind.  444.  (3)  When  a  fact 
Is  peculiarly  within  the  knowledge  of  a  party, 
or  the  evidence  which  will  show  it  is  more 
available  to  him,  or  he  has  more  means  of 
knowledge  concerning  the  fact  to  be  establish- 
ed than  the  other  party,  he  must  assume  the 
burden  of  proving  it  State  v.  Privett  49  N. 
a  lOS ;  Cook  ▼.  Ouiricln,  119  N.  0.  17.  25  a 
E.  715^  and  cases  dted.  And  this  Is  said  to 
be  true  even  If  the  proposition  involved  be 
negative  instead  of  affirmative.  Robinson  v 
Robinson,  51  111.  App.  317.  (4)  Where  the 
burden  of  proof  is  may  be  determined  by  con- 
sidering which  of  the  parties  would  succeed 
if  no  evidence  was  offered  and  by  the  effect 
of  striking  from  the  record  the  allegation  to 
be  proved.  The  onus  Is  on  the  party  who 
under  such  a  test  would  fail.  16  Cyc.  p.  932; 
Porter  v.  8111,  63  Miss.  357 ;  Martin  v.  Macey, 
4  Ky  Law  Rep.  625.  (5)  The  bnrden  of  proof 
is  on  the  par^  alleging  a  breach  of  duty  or 
the  commission  of  a  wrong,  even  though  It  in- 
volves a  negative,  so  it  has  been  said.  Balrd 
V.  Brown,  28  La.  Ann.  842.  The  foregoing 
rules  are  supported  by  Stephen's  Digest  of 
Evidence  (May's  Ed.  of  1886)  pp.  143,  144, 
145,  146,  and  notes.  There  are,  of  course, 
other  rules  to  the  same  effect  which  might 
also  be  considered,  but  those  mentioned  will 
suffice  it  seems  to  me  In  this  case  to  de- 
termine upon  whom  Is  the  bnrden  of  proof. 
The  affirmative  of  an  allegation  is  not  al- 
ways determined  by  its  form.  Here  the 
protestants  allege  that  the  entry  Is  void, 
because  the  lands  were  not  the  subject  of 
entry  The  allegation  would  be  precisely 
the  same  if  be  had  said  that  the  entry  was 
not  valid  and  thus  expressed  the  idea  neg- 
atively. But  this  does  not  destroy  Its  af- 
firmative character,  no  more  than  the  same 
kind  of  change  in  the  form  of  an  allegation 
that  a  deed  or  other  instrument  is  void.  The 
statute  says  that  when  the  protest  is  filed, 
a  notice  shall  issue  to  the  enterer  to  show 
cause,  not  why  his  entry  Is  valid,  or  why  he 
should  have  a  grant  ss  the  court  vlrtunlly 
construes  it  but  "why  his  entry  shall  not  be 
declared  inoperative  and  void."  Tbls  lan- 
guage clearly  Implies  that  the  law  regards  it 
as  prima  fade  valid  if  the  formalities  re- 
quired by  the  statute  have  been  observed,  as 
was  the  case  here,  because  the  law  will  never 
presume  a  wrong,  and,  upon  the  bare  entry 
without  any  proof  whatever,  adjudge  that 
tbe  enterer  has  violated  the  law  by  laying 
bis  entry  on  land  not  vacant  or  otherwise  not 
subject  to  entry;  nor  will  It  "declare"  an 
act,  which  is  apparently  valid,  to  be  void 
without  some  proof  of  Its  invalidity.  It  pro- 
ceeds upon  proof,  and  not  ni>on  mere  conjec- 
ture, and  gratuitously  imputes  evil  to  no  man. 
It  presumes  Innocence  of  wrong,  until  there  Is 
evidence  to  the  contrar^^^^d^  will  assume 
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that  an  entry  which  has  not  the  appearance 
of  any  wrong,  but  which,  on  the  contrary, 
has  been  shown  to  have  been  made  according 
to  the  prescribed  forms  of  the  law,  is  rightful, 
and  for  this  and  other  sufficioit  reasons  it 
requires,  not  that  it  sbalJ  be  validated  by 
proof  from  the  enterer,  but  that  he  should 
show  canae  why  It  should  not  be  invalidated 
by  proof  from  tlie  protestant.  Is  there  any 
precedent  in  the  books  for  a  court  to  declare, 
or  to  decree  (which  is  In  effect  the  same 
thing),  au  act  which  Is  apparently  valid  to  be 
void,  without  at  least  some  proof  of  its  in- 
validity? If  there  is.  It  reverses  the  very  el- 
ementary principle. of  all  Judicial  procedure. 
I  am  unable  to  see  any  practical  difference 
between  this  case  and  MeCormlck  v.  Monroe, 
46  N.  G  13,  and  Board  of  Education  v.  Malte- 
ly,  139  N.  a  31,  51  &  E.  784.  In  the  last 
case,  at  page  35  of  139  N.  a,  at  page  786  of 
61  S.  JH,  we  said:  "This  is  not  an  action 
to  recoYor  the  realty,  but  is  brought  for  the 
avowed  purpose  of  removing  a  cloud  from 
the  plaintiffs'  alleged  title,  and  for  that 
purpose  to  have  vacated  and  canceled  the 
grant  issued  by  the  State  to  the  defendant 
Plaintiffs  are,  therefore,  as  we  have  said, 
the  actors,  and  they  allege  the  affirmative  of 
the  issue  to  be  the  truth  of  the  matter."  The 
opinion  of  Pearson,  J.,  in  McGormlck  v. 
Monroe,  seems  to  have  a  direct  bearing  upon 
this  important  question.  In  that  case  the 
defendant,  in  attacking  a  grant,  relied  upon 
an  exception  in  it,  upob  the  ground  that  the 
land  described  in  the  exception  had  previous- 
ly been  entered  and  granted.  The  learned 
Judge  said:  "The  only  question  is:  Upon 
whom  does  the  onus  lie?  Clearly  upon  the 
defendant"  And  again :  "This  is  but  an  in- 
stance of  the  familiar  rule  that  the  affirma- 
tive must  be  proved."  A  reading  of  that 
opinion  will  show  that  practically  the  same 
question  was  involved  as  we  have  in  this 
case.  He  further  says:  "Anotlier  view  of 
the  subject  may  be  taken.  Suppose  no  part 
of  the  land  bad  been  previously  granted.  If 
the  onus  be  on  the  plaintiff  (the  enterer  and 
grantee),  he  can  never  recover  one  acre  of  it 
yet  it  is  admitted  that  be  is  entitled  to  250 
acres  of  It  *  *  *  It  is  settled  that  where 
the  land  is  the  subject  of  entry,  the  grant 
is  voidable  (if  attacked  directly  for  fraud, 
irregularity,  etc.).  Where  the  land  is  not 
the  subject  of  entry,  the  grant  is  void,  and 
nray  be  so  treated  in  ejectment  or  tres- 
pass." But  the  burden  is  always  upon  the 
party  who  attempts  to  assail  it  as  Judge 
Pearson  demonstrates,  by  applying  one  of 
the  cardinal  maxims  of  the  law,  and  be  at- 
taches no  importance  to  the  fact  that  a  grant 
bad  actually  issued  upon  the  entry.  It  is  the 
fact  upon  which  the  attack  is  based,  to  wit 
a  previous  entry  or  grant  that  must  be  estab- 
lished by  him  who  affirms  the  invalidity  of 
the  subsequent  grant  oi^  '^bo  would  except 
any  part  of  the  land  from  the  operation  of 
the  grant  or  from  its  general  description  by 
reason  of  the  existence  of  that  fact    This 


opioion  of  Judge  Pearson  baa  been  approved. 
Ondger  v.  Hensley,  82  N    G.  481;  EUnc   v. 
Weils,  94  N.  G  344;  Dugger  y.  McKeSBon, 
100  N.  G  11,  6  S.  E.  746;  Midgett  v.  Whartoiw 
102  N.  G  14,  8  S.  B.  778,  Mannfactorlnff 
Co.  V.  Prey,  112  N.  G  161,  16  S.  B.    902. 
Many  other  cases  might  be  cited  illustrating 
and  enforcing  the  same  rule,  but  those  tve 
have  selected  will  suffice  to  show  that  wliea 
a  party  attacks  an  entry  or  grant  becans» 
the  land  described  in  It  has  been  previously- 
entered  or  granted,  or  because  it  is,  for  any 
other  reason,  not  the  subject  of  entry,    be 
must  prove  it  or  fall  in  his  suit    There  i» 
no  presumption  that  land  has  been  previous- 
ly entered  or  granted.    If  there  is  any  pre- 
sumption at  all  in  such  cases,  it  is  precieely 
the  other  way,  namely,  that  it  has  not  be&a. 
It  is  for  this  reason,  among  others,  that  we 
unanimously  decided  in  Board  of  Eklncatlon 
V,  Makely,  139  N.  G  31,  61  8.  E.  784,  that 
whero  the  plaintiff  claimed  that  a  grant  'waa 
void  and  should  be  canceled  because  it  con- 
veyed swamp  land,  which  was  not  the  sub- 
ject of  entry,  the  burden  was  upon  him  to 
show  it;  and  that  case  was  not  ejectment, 
but  the  suit  was  brought  by  the  board  of 
education,  acting  for  and  representing  tbe 
state  In  its  sovereign  capacity,  to  set  aside 
the  grant    The  two  cases  may  perhaps  be- 
distinguished  by  reason  of  a  slight  differ- 
ence in  their  facts,  but  the  principle  under- 
lying them  cannot  be.    It  has  always  been 
understood  that  wh»e  a  grant  is  assailed 
because  it  was  based  upon  an  entry  wUcb 
in  its  turn  was  laid  upon  land  not  vacant, 
the  burden  is  upon  tbe  party  assailing  tbe 
grant ;  and  the  decision  in  this  case,  it  seems 
to  me^  shakes  the  foundation  of  all  the  law 
upon  this  question  which  has  heretofore  l>een 
considered  as  settled.    In  Whitney  v.  Mor- 
row, 50  Wis.  197.  6  N.  W.  494,  the  right  of 
the  plaintiff  to  recover  depended  upon  the 
question  whether  the  land  bad  been  entered 
or  occupied  in  1828,  and  the  court  said  tliat 
in  the  absence  of  proof,  it  could  not  be  held 
that  it  had  been  so  occupied,  and  as  the  ex- 
istence of  that  fact  was  essential   to  the 
plaintiffs'  success  they  should  have  proved 
it  under  the  general  rule  "that  the  obliga- 
tion of  proving  any  fact  lies  upon  the  party 
who  substantially  asserts  the  affirmative  of 
the  issue."    That  case  seems  to  fumlsb  a 
clear  and  striking  analogy  to  tbe  one  we  now 
have  in  hand. 

The  second  of  the  principles  above  stated, 
that  he  who  asserts  the  existence  of  a  fact 
essential  to  his  success  must  prove  it  is 
clearly  applicable  to  this  case,  as  the  pivotal 
fact  asserted  here  is,  that  the  land  was  not 
vacant  and  this  rendered  the  entry  void. 
The  same  may  be  said  of  all  the  atrave  re- 
maining rules.  It  must  Xm  remembered  that 
the  statute  requires  the  protestant  to  show 
that  he  has  a  title  or  interest;  and  wbeOier 
he  has  or  not  is  peculiarly  and  necessarily 
within  his  own  knowledge,  and  the  evidence 
to  establish  that  fact  is  more^araiiSbie  to- 
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bim  than  to  IiIb  adTenary.  The  plalntifft 
actually  allege  in  the  protest  that  they  an 
the  owners  of  the  land. 

As  to  the  fourth  of  the  mles  enumerated. 
It  may  be  said  that,  If  no  evidence  Is  offer- 
ed in  the  case,  the  protestant  must  fall,  as 
the  entry  being  regular  in  form,  under  the 
statute,  there  is  no  presumption  against  it, 
and,  there  being  no  proof  of  the  fact  that 
the  land  was  not  vacant,  there  is  nothing 
upon  which  a  judgment  for  the  protestant 
can  be  based.  Finally,  the  law  never  pre- 
sumes a  wrong,  but  its  maxim  is  that  all  acta 
are  taken  to  have  been  rightly  and  regularly 
done.  "Omnia  prsesumuntur  rite  esse  acta." 
Under  this  maxim  the  formal  requisites  of  the 
statute  having  been  complied  with,-  the  enter- 
er  will  not  be  presumed  to  have  committed 
the  wron^  of  having  entered  land  which  was 
not  vacant.  The  entry  of  land  under  such  cir- 
cumstances would  be  not  only  a  legal  but  a  mo- 
ral wrong,  and  the  law  never  imputes  wrong, 
and  surely  never  convicts  of  it,  until  some 
proof  Is  forthcoming  from  the  accuser.  -The 
enterer  therefore  has  made  out  a  prima  facie 
case,  which  must  stand  until  overthrown  by 
proof  coming  from  the  protestants. 

But  the  crucial  test  In  this  case  is  that 
the  law  will  not  require  an  impossibility  of 
any  one.  "Lex  non  cogit  ad  impossibilia." 
It  does  not  seek  to  compel  a  man  to  do  that 
which  it  must  know  he  cannot  possibly  per- 
form. Broom's  Legal  Maxims  (eth  Am.  Ed.) 
p.  184.  How  can  the  enterer  show  that  the 
land  was  vacant  or  had  not  been  entered? 
Tb9  protestant  can  easily  show  that  he  has 
acquired  the  title  by  entry  and  grant,  or  in 
gome  other  way,  or  even  that  It  had  been  en- 
tered by  another  than  himself,  if  that  were 
sufficient  under  the  statute;  but  the  enterer 
would  be  compelled  to  survey  every  entry  and 
grant  recorded  In  the  register's  office,  and  even 
then  he  would  not  have  exhausted  all  the 
proof  of  this  requisite  fact,  for  the  state's 
title  to  the  land  may  have  been  acquired  by 
another,  or  lost  by  it,  in  some  other  manner. 
How  can  it  be  successfully  denied  that  to  do 
this  is  practically  Impossible?  Again,  If  we 
compare  the  ability  of  the  two  litigants  to 
adduce  evidence  in  the  case,  we  find  that 
the  Protestant's  greatly  exceeds  ttiat  of  the 
enterer.  He  is  required  to  show  only  his 
own  title  to,  or  interest  in,  the  land  covered 
by  the  entry,  and  every  man  is  conclusively 
presomed  to  be  prepared  with  proof  of  that 
kind,  because  his  interest  is  surely  Unlisted 
on  that  side.  The  law  therefore  charges 
him  with  knowledge  of  his  own  title  and  of 
all  the  facts  which  could  tend  to  establish 
it  Every  reason  that  can  be  suggested 
would  seem  to  demonstrate  that  the  pro- 
testant is  the  party  who  must  assume  the 
burden  of  proof  in  such  a  case  as  this  one. 

The  provision  of  the  statute  that  the  en- 
terer shall  set  forth  the  lines  or  boundaries 
of  adjoining  tracts  in  his  entry  should  count 
for  nothing,  for  the  land  may  be  so  located  as 
to  be  sufficiently  described  under  the  statute, 
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by  natural  boundaries,  and,  besides,  the  prox- 
imity of  land  which  has  already  been  granted 
to  the  tract  in  question  has  no  tendency  in 
law  to  show  that  the  latter  was  not  vacant 
when  entered.  Nor  can  I  attach  any  import- 
ance to  the  argument  ttiat  the  enterer  is  the 
actor,  for  the  reason  that  he  asserts  his  right 
to  enter  the  land.  The  conclusive  answer  Is 
that  he  has  already  entered  It,  and  the  prot- 
estant seeks,  in  this  proceeding,  to  have  "the 
entry  declared  inoperative  and  void,"  to  use 
the  language  of  the  statute.  He  is  therefore 
the  aggressor,  or  the  one  who  affirms  the  in- 
validity of  the  entry,  and  he  should  by  every 
rule  of  law  and  justice  be  required  to  prove 
It.  In  McNamee  v.  Alexander,  109  N.  C.  246, 
18  8.  E.  777,  this  court,  in  a  similar  suit  to 
vacate  an  entry,  placed  the  burden  of  proof 
upon  the  plaintiff  who  attacked  it 

It  is  indeed  strange  that  we  should  dis- 
agree as  to  whether  the  enterer  showed  any 
title  to  or  interest  in  the  land  In  dispute. 
"It  was  admitted  that  the  protestants  could 
not  connect  themselves  with  the  possession  of 
Ben  Btherldge,  Barbara  Frost,  or  Neal  Ben- 
son, so  far  as  it  had  l>een  shown."  Indeed,  no 
possession  was  shown  which  operated  to  rip- 
en a  title  In  any  one,  whether  protestants  con- 
nected themselves  with  the  possession  or  not 
It  must  be  borne  in  mind  that  here  the  only 
attempt  was  to  show  title  by  possession  under 
color.  How  then  can  the  Connor  act  of  legis- 
lation apply?  Would  an  Investigation  of  the 
books  show  who  bad  been  in  possession?  And 
right  Jiere  let  us  inquire  why  the  burden 
should  be  put  upon  the  enterer,  even  if  the 
books  did  disclose  the  title.  Is  it  not  much  eas- 
ier for  the  protestant  to  carry  the  burden,  as 
he  is  perfectly  familiar  with  his  own  title? 

And,  again,  the  proof  of  title  may  be 
mixed,  depending  partly  upon  grants  or  deeds 
and  partly  upon  possession,  estoppel,  and 
other  elements  which  go  to  make  up  a  good 
title.  When  the  enterer  lays  his  entry,  he 
acquires  an  equitable  title  to,  or  at  least 
an  Interest  In  or  right  to,  the  land  (Plem- 
mons  V.  Fore,  37  N.  C.  312),  which  is  some- 
times denominated  an  inchoate  right  or 
equity,  and  which  may  be  assigned  and  which 
Is  regarded  as  a  valuable  one  and  protected 
by  the  law  as  much  sp  as  any  other  vested 
right  or  estate  (Bryan  v.  Hodges,  107  N.  C. 
492,  12  S.  B.  430),  and  which  according 
to  ordinary  rules  can  only  be  defeated  by 
showing  a  better  right  in  another.  Even  a 
subsequent  enterer  and  grantee  must  take 
the  burden  of  showing  a  superior  right  as 
against  a  prior  entry,  even  when  no  grant 
has  issued  thereon.  It  is  a  great  mistake  to 
suppose  that  the  title  to  all  the  public  lands 
of  the  state  have  passed  out  of  it  by  entry 
and  grant  or  in  any  other  way.  The  reports 
of  the  Secretary  of  State,  which  are  public 
documente  and  of  which  we  take  judicial 
notice,  will  show  the  contrary.  State  v. 
Railroad,  141  N.  C.  846,  54  S.  E.  294.  The 
presumption,  therefore,  that  any  lands  enter- 
ed are  vacant,  still  prevails,  and  we  can  And 
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nc  case  In  wblcb  It  has  even  been  Intimated 
tbat  this  presumption  has  ceased  to  operate, 
and  we  know  of  no  reason  why  It  should  not 
now  have  its  full  force. 

I  concurred  In  the  able  dissenting  opinion 
of  Justice  Hoke  filed  In  Walker  v.  Car- 
penter, 144  N.  O.  — ,  67  S.  B.  461,  and  for  the 
reasons  therein  so  clearly  and  forcefully  stat- 
ed, as  well  as  for  those  herein  set  forth  by 
me,  I  am  unable  to  agree  with  the  majority 
of  the  court  The  great  Importance  of  the 
question  Involved,  and  the  effect  of  the 
ruling  in  this  case  upon  prior  decisions  of 
this  court.  Is  my  only  reason  for  having  said 
anything  about  it  Tbat  the  policy  of  the 
state,  which  has  heretofore  been  enforced, 
win  be  defeated  by  this  decision,  seems  to 
me  clear,  and  the  entry  of  the  public  lands 
seriously  embarrassed,  if  not  prevented. 

HOKE,  J.,  concurs  in  the  dissenting  opin- 
ion of  WALKER,  J. 


NOTE. 

Grants  of  Pnblle  Z«nds. 

I.  Entbt  ahd  Subvbt. 

[a]  (U.  S.  18151  Act  April,  1783,  c.  2,  open- 
ing the  land  office  and  fixing  the  price  of  land 
at  £10  for  each  100  acres,  and  authorizing  any 
citizen  to  enter  a  claim  for  any  lands,  pro- 
vided snch  claim  does  not  exceed  5,000  acres, 
does  not  prohibit  a  person  from  making  several 
entries  amounting  in  the  whole  to  more  than 
6,000  acres,  nor  from  purchasing  the  rights 
«.(>3uired  by  entries  or  from  nniting  several  en- 
tries in  one  survey  and  patent — Polk  V.  Wen- 
dal,  18  U.  S.  (9  Oranch)  1B7,  3  L.  Ed.  665. 

[b]  (N.  C.1802)  Lands  lying  in  one  county 
cannot  be  entered  in  another  connty.— Aveiy 
▼.  Strotber,  1  N.  C.  658. 

[c]  (N.  C.  1806)  The  books  of  an  entry  taker 
are  not  notice  of  an  entry  having  been  made. — 
Merril   v.  Sloan,  5  N.  O.  121. 

[d]  (N.C.  1817)  No  cases  in  relation  to  the 
entry  of  vacant  land  are  affected  by  the  act  of 
1779,  except  those  which  arose  from  the  dis- 
continuance of  land  offices.  In  all  other  cases 
the  first  enterer  must  prevail.— McNeil  v.  Lew- 
is, 4  N.  a  517. 

J  .til  (N.C.  1820)  By  statute  of  1777,  every 
tizen  of  the  state,  or  who  should  become 
such,  was  authorized  to  enter  lands  of  the  state ; 
bat  the  statute  required  them  to  subscribe  the 
oath  of  allegiance  before  making  the  entry. 
Held,  that  an  entry  by  one  who  bad  not  taken 
such  oath  was  invalid,  and  not  'rendered  valid 
by  bis  subsequently  taking  the  oath. — Thomp- 
son V.  England,  8  N.  C.  137. 

[f1  (N.  0. 1820)  So,  where  A.,  beina  entitled 
to  land  by  occupancy,  but  not  entitled  to  enter 
the  same  by  reason  of  bis  not  having  taken  the 
oath,  procured  B.  to  enter  the  land  on  his 
claim,  who  did  so,  and  obtained  a  grant  to  him- 
self, on  a  bill  filed  by  A.,  after  having  become 
a  citizen  of  the  state  by  taking  the  oath  of 
•llegianoe,  it  was  held  that  the  transaction  was 
an  evasion  of  the  law,  and  a  fraud  ui>on  the 
state,  and  that  the  bill  must  be  dismissed. — 
Thompson  v.  England,  8  N.  C.  137. 

[gl  (N.  0. 1820)  A  deputy  aorveyor  cannot 
■arrey  land  entered  by  himself ;  and  if  he  does 
so,  and  another  deputy  fraudulently  makes 
out  a  plot  from  his  field  book,  and  obtains  a 
grant  to  himself  of  the  land,  the  former  will 


not  be  entitled  to  call  upon  the  latter  for  a 
conveyance  of  the  legal  title  to  himself.— Avery 
T.  Walker,  8  N.  C.  140. 

[h]  (N.C.  1827)  A  grantee  cannot  sorrer  liis 
own  entry.— Greenlee  v.  Tate,  12  N.  C.  900. 

[1]  (N.  C.  1842)  An  entry  upon  vacant  public 
land  creates  an  equity  which,  upon  payment  of 
the  purchase  money  m  dne  season,  entitled  the 
person  entering  to  a  grant,  in  preference  to  a 
person  who  has  entered,  and  paid  theprice  In 
the  meantime. — Plemmons  v.  Fore,  37^  N.  C. 
312. 

m  (N.  C.  1843)  The  act  of  assembly  of  1842, 
giving  until  1845  to  complete  the  title,  by  pay- 
ing the  price,  under  lapsed  entries  made  since 
1836,  will  not  give  sudi  entries  a  preference 
over  those  made  subsequently  to  snch  lapse. 
upon  which  the  price  la  paid  within  the  time 
allowed  by  the  statute.— Bryson  v.  Dobson,  38 
N.  C.  138. 

[k]  (N.C.  1845)  An  entry  taker  cannot  ap- 
point a  deputy,  nor  can  the  acts  of  one  In  the 
capacity  of  a  deputy  be  rendered  valid  by  the 
suDsequent  acquiescence  of  the  entry  taker  in 
what  he  has  done.— Maxwell  v.  Wallace.  38  N. 
C.  593. 

[1]  (N.  C.  1847)  Where  a  father  made  an  en- 
try of  land  in  his  own  name,  and  afterwards  di- 
rected the  entry  in  his  son's  name,  and  in  the 
meantime  another  entry  was  made,  it  vras  held 
that  the  son  was  not  entitled  to  have  a  grant 
to  the  second  enterer  prior  to  bis  own  set  aside. 
—Buss  V.  Hawes,  40  N.  C.  IS. 

[m]  (N.  C.  1849)  One  who  makes  an  entry, 
and  has  it  surveyed,  cannot  afterwards  shift 
its  location  to  the  detriment  of  a  subsequent 
enterer. — Munroe  v.  McCormick,  41  N.  C  85i. 

[n]  (N.  0. 1849)  Where  B.  made  an  tatej  of 
land  prior  to  a  conflicting  entry  made  by  A_ 
and  before  B.  discovered  that  the  land  be  enter- 
ed, including  a  rock  quarry,  was  vacant,  be 
had  agreed  to  purchase  part  of  a  tract  of  land 
which  A.  claimed,  and  which  was  supposed  to 
include  the  rock  quarry,  but  in  the  agreement 
the  rock  quarry  was  reserved  to  A.,  it  was  held 
that  this  formed  no  reason  in  equity  why  B. 
should  not  enter  the  rock  quarry,  when  he 
found  it  to  be  vacant— Allen  v.  Gilreath,  41  N. 
C.  252. 

[o]  (N.C.  1858)  A  prior  entry,  whicli  is 
vague,  acquires  no  priority,  as  against  other 
enterers,  until  it  is  made  certain  by  a  survey. — 
Currie  v.  Gibson,  57  N.  C.  25. 

[p]  (N.  C.  1858)  A  person  who  makes  a  vagne 
and  indefinite  entry  of  land,  which  he  ascer- 
tains does  not  cover  the  land  aimed  at,  cannot 
shift  the  entry  to  another  piece  of  land  which 
was  entered  before  such  attempted  transfer,  es- 
pecially if  he  has  notice  of  the  prior  entry. — 
Ashley  v.  Sumner,  67  N.  C.  121. 

[q]  (N.  C.  1859)  A  prior  entry  of  vacant  land, 
not  acted  on,  but  abandoned,  under  a  misappre- 
hension of  its  efficacy,  although  known  to  a  sub- 
sequent enterer,  who  complies  with  the  law  and 
gets  a  grant  from  the  state,  can.  In  no  degree, 
help  out  a  still  later  entry  and  grant  for  such 
abandoned  entry  becomes  null  and  void  after 
the  time  prescribed  for  its  effectuation  has  ex- 
pired.—BUnly  V.  Biddle,  57  N.  C.  383. 

[r]  (N.  G.  1859)  There  is  no  policy  of  the  state 
which  requires  that  an  entry  shall  have  lapsed 
before  another  can  be  made.— Stanly  v.  Biddlp. 
57  N.  C.  383. 

[s]  (N.  C.  1860)  In  locating  a  pre-emptioD 
right,  under  Act  1850,  I  7,  In  respect  to  C»iero- 
kee  land,  one  entitled  to  locate  under  th« 
agent's  certificate  Is  not  bound  to  respect  th-> 
advantage  or  convenience  of  one  who  has  an  im- 
provement in  the  vicinity,  and  who  also  has  a 
certificate  of  a  pre-emption  right  obtained  how- 
ever subsequently  to  the  other. — Bamett  v. 
Woods.  68  N.  a  428. 
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[tj  (N.  G.  1875)  Battle's  ReTisal,  c.  41,  |  2, 
pennittinK  nonresidents  to  enter  and  take  oat 
(lants  for  vacant  land  of  the  estate,  provided 
the;r  "eamply  with  the  lawi  of  the  state  in  re- 
lation to  BQch  entries,"  construed  to  require  the 
enterer  to  become  a  resident  within  the  time 
prescribed  for  perfecting  the  entry.— Mockridge 
f.  Howerton,  72  N.  0.  221. 

[u]  (N.  a  1877)  No  estate  or  interest  In  land 
ia  acquired  bv  an  entry,  only  a  right  .of  prefer- 
ence. So,  wnere  A.  and  B.  enter  land  Jointly, 
and  afterwards  B.  declines  to  take  out  a  grant 
from  the  state,  and  A.  takes  out  one  in  his  own 
name,  paying  the  purchase  money  therefor,  held, 
that  B.  has  no  estate  in  the  land.— Hall  v.  Hol- 
lifield.  76  N.  C.  476. 

[t]  (N.  C.  1877)  A  grant  issued  pursuant  to 
an  entiT  in  the  name  or  for  the  benefit  of  a 
nonresident  is  voidable  at  the  suit  of  the  state. 
—Wilson  V.  Western  North  Carolina  Land  Co., 
77  N.  C.  445. 

[w]  (N.  C.  1877)  A  grant  taken  out  upon  an 
entry  made  by  a  nonresident,  by  a  person  capa- 
ble of  taking  and  holding  under  the  laws  of  the 
state,  is  valid.— Wilson  v.  Western  North  Caro- 
lina Land  Co.,  77  N.  C.  445. 

[z]  (N.  C.  1887)  Plaintiff  claimed  land  under 
a  grant  from  the  state.  Entry  on  the  land  was 
made  in  one  county,  and  the  survey  and  other 
proceedings  necessary  to  the  issue  of  the  grant 
were  had  in  that  county,  and  the  grant  describ- 
ed the  land  as  situated  tjiereia.  The  land,  how- 
ever, was  wholly  situated  In  another  county. 
Held,  that  the  entry,  and  other  proceedings  in 
connection  with  it,  and  the  grant  under  it, 
were  void,  as  not  complying  with  the  provisions 
of  Code,  H  2731,  2783,  prescribing  what  lands 
shall  be  the  subject  of  entry,  in  what  way  en- 
tries shall  be  made,  and  appointing  an  entry 
taker  for  each  county. — Harris  v.  Norman,  06 
N  G  59   2  S   E.  72. 

b]  (N.  b.  1887)  Code,  I  2784,  which  provides 
that  where  a  claimant  makes  an  entry  on  land 
in  one  county  near  the  county  line,  not  knowing 
exactly  where  the  line  ia,  the  entry  shall  extend 
to  and  include  adjoining  lands  situated  across 
the  line  in  an  adjoining  county,  and  all  grants 
issued  or  entries  made  for  auch  lands,  when  the 
money  haa  been  paid  into  the  state  treasury, 
shall  be  valid,  aa  against  any  entries  thereafter 
made  or  grants  issued,  does  not  apply  where  the 
land  ia  wholly  situated  in  an  adjoining  county. 
-Harris  t.  Norman,  96  N.  C.  (W,  2  S.  B.  72. 

[s]  (N.  a  1888)  Under  Code,  t  2765,  provid- 
ing that  public  lands  may  be  entered  by  the 
claimant  producing  to  the  entry  taker  a  writing 
describing  the  land,  a  copy  of  which  the  entry 
taker  shall  enter  in  a  book,  an  entr^  of  land 
placed  in  the  entry  taker's  book  without  his 
authority,  by  a  claimant  of  the  land,  is  of  no 
validity.— Pearson  v.  Powell,  100  N.  a  86,  6 
8.  K.  188. 

[zi]  (N.  0. 1890)  An  entry  of  land  creates  an 
equity  in  it,  which,  upon  the  payment  of  the 
prescribed  purchase  money  to  the  state,  within 
the  time  limited  by  the  law  (Code,  f  2765 ;  Rev. 
St  c  42,  I  11 ;  Acts  1809,  c.  771),  will  entiUe 
tlie  enterer  to  a  grant.- Bryan  v.  Hodges,  107 
N.  a  492,  12  &  B.  430. 

• 

IL  TjAhdb  Stjbjxoi  to  Obaut  ob  Bntbt. 

[al  (U.  S.  1827)  The  act  of  North  Carolina  of 
17®,  for  the  relief  of  officers  and  soldiers  in 
the  continental  line,  provided  that  certain  boun- 
ties of  lands  shall  be  granted  to  them,  and  that 
a  certain  quantity  of  land  should  be  granted 
to  each  head  of  a  family,  and  to  every  single 
man  of  21  years  or  upwards,  provided  no  such 
land  riiould  include  any  salt  creeks  or  salt 
qirings  which  are  hereby  reserved  as  public 
propoty,  together  with  604  acres  of  the  ad- 
joining lands,  for  the  common  use  and  benefit 


of  the  inhabitants  of  that  county,  and  net  sub- 
ject to  future  appropriations.  Held,  that  the 
commissioners  appointed  by  the  act  in  behalf  of 
the  state  "to  examine  and  suiMrintend  the  lay- 
ing of  the  land  in  one  or  more  tracts  grant- 
ed to  the  officers  and  soldiers  had  Implied  pow- 
er to  survey  and  reserve  a  salt  creek,  and,  nav- 
ing  done  so,  the  land  was  not  subject  to  entry 
or  survey  aa  vacant  land. — Edwards  v.  Darby, 
25  U.  S.  (12  Wheat)  206,  6  L.  Bd.  608. 

[b]  (N.C.  1822)  Lands  covered  by  navigable 
waters  are  not  subject  to  entry  under  the  act 
of  1777.— Tatum  v.  Sawyer,  9  N.  C  226. 

[c]  (N.  C.  1846)  At  common  law,  land  covered 
by  water  was  the  subject  of  grant  except  where 
the  tide  regularly  ebbed  and  flowed.— Hatfield 
V.  Grimstead.  29  N.  C.  139. 

[d]  (N.  C.  1858)  Land  lying  between  the  high 
and  low  water  lines  of  the  tides  of  the  ocean 
or  a  navigable  stream  is  not  subject  to  private 
appropriation,  under  the  acts  authorizing  the 
entry  and  grant  of  lands  by  the  state. — Ward  v. 
Willis,  51  N.  C.  188,  72  Am.  Dec.  570. 

[e]  (N.  C.  1858)  All  the  unappropriated  swamp 
lands  in  this  state  were,  by  the  acts  of  18^ 
and  1836,  vested  "In  the  Literary  Board" ;  and 
the  provision  for  entering  and  taking  posses- 
sion spoken  of  by  the  act  of  1860  applies  only 
to  sucn  lands  as  may  have  been  forfeited  for 
nonregistration  of  the  grants  by  which  they 
were  held  under  the  act  of  1836,  or  for  the  non- 
payment of  taxes  under  the  act  of  1842. — White 
V.  Perry,  51  N.  G.  198. 

[f]  (N.  G.  1867)  Though  confisc&ted,  the  lands 
granted  by  the  crown  in  1745  to  Henry  Mo- 
Cnlloch  were  not  in  1822  vacant  and  unap- 
propriated lands  in  the  sense  of  Rev.  Code,  c. 
42,  f  1,  providing  that  no' land  is  the  subject  of 
entry  and  grant  except  "vacant  and  unappro- 
priated lands."— Hoover  v.  Thomas,  61  N.  C. 
184. 

[g]  (N.  0.1882)  Lands  once  granted  by  the 
state  to  Individual  citizens  do  not  become  "va- 
cant lands,"  within  the  meaning  of  Battle's 
Revisal,  c.  41,  {  1,  providing  for  entry  of  state 
lands,  where  the  state  subsequently  acquires 
title  to  them,  but  abandons  the  actual  use  to 
which  they  were  put— State  v.  Bevers,  86  N. 
G.   688. 

[h]  (N.C.  1886)  Land  covered  by  navigable 
water  is  not  the  subject  of  entry  and  grant 
—Hodges  V.  WUliams,  96  N.  C.  331,  69  Am. 
Rep.  212. 

IIL  Validitt  or  Obart. 

[a]  (N.  G.  1884)  A  grant  can  onlv  be  repealed 
at  the  suit  of  the  state  or  of  a  prior  grantee.— 
Crow  V.  Holland,  15  N.  O.  417 ;  Featherston  v. 
Mills,  Id.  596. 

[b]  (N.  C.  1835)  Under  Acts  1777,  1783  (Rev. 
St.  cc.  114,  1^),  requiring  grants  to  be  re- 
corded in  the  secretary's  office,  slight  immate- 
rial mistakes  in  the  recording  of  a  grant  will 
not  void  it— Den  v.  Pugh,  18  N.  C.  210. 

[c]  (N.C.  1838)  Under  the  act  of  1704,  a 
grant  from  a  state,  conveying  more  than  640 
acres  of  land,  is  good.— Mendenhall  v.  Cassells, 
20  N.  C.  43. 

[d]  (N.  G.  1839)  If  a  grant  covers  in  part 
land  not  liable  to  entry,  or  which  has  been 
previously  granted,  it  will  be  good  for  the  land 
comprehended  in  it  which  had  not  been  grant- 
ed and  was  liable  to  entry.— Hough  v.  XJumas, 
20  N.  C.  473. 

[e]  (N.  C.  1848)  A  patent  described  the  land 
by  metes  and  bounds,  which  upon  calculation 
included  8,699  acres,  and  after  such  descrip- 
tion were  the  following  words:  "Including  with- 
in its  liounds  5,699  acres  of  land  which  ia  ex- 
cepted in  this  grant."  Held,  that  the  exception, 
being  vague  and  uncertain,   must   be   inopera- 
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tiTe  and  cannot  restrain  the  general  terms  of 
the  grant  according  to  the  deecription  in  the 
patent— Waugh  v.  Richardson,  30  N.  C.  470. 

[f]  (N.G.  1848)  There  being  no  statute  pre- 
scribing the  time  within  which  grants  must 
be  issued,  where  the  entry  money  has  been 
paid,  a  person  who  pays  the  entry  money  may 
take  out  his  grant  when  he  chooses,  subject  to 
this  rislE  that  if  another  person  enters  the  same 
land  without  notice  of  the  prior  entry,  and  first 
obtains  his  grant,  this  shall  oe  preferred.— Krooa 
V.  Long,  41  N.  C.  259. 

[g]  (N.  0. 1851)  Parties  claiming  under  a  jun- 
ior grant  cannot  impeach  an  elder  one  directly, 
much  less  collaterally.— Holland's  Heirs  ▼.  Crow, 
34  N.  C.  275. 

[b]  (N.G.  1852)  A  grant  founded  on  an  en- 
try, made  on  land  subject  to  entry,  cannot  be 
collaterally  impeached  for  defects  in  the  entry, 
or  irregularity  in  any  preliminary  proceeding. 
— Stanmire  v.  Powell,  35  N.  G  312. 

[i]  (N.  a  1862)  But  when  the  law  forbids  the 
entry  of  the  vacant  land  in  a  particular  tract 
of  ooiutry,  a  grant  for  a  part  of  such  land 
is  absolutely  void:  and  that  may  be  shown  in 
ejectment— Stanmire  v.  PoweU,  85  N.  0.  812. 

[j]  (N.  0.1863)  A  grant  for  vacant  land,  is- 
sued on  the  certificate  of  commissioners  au- 
thorised by  law  to  act  in  the  premises,  cannot 
be  impeached  collaterally  for  fraud,  mistake,  or 
irregularity,  in  the  proceedings  before  the  com- 
missioners.— LoTinggood  V.  Biirgess,  44  N.  O. 
407. 

[k]  (N.C.1854)  A.  made  an  entry  which  lost 
its  priority  by  lapse  of  time,  and  B.  made  an 
«nti^  of  the  same  land  which  lapsed  in  like 
manner.  Beld  that,  under  the  act  of  1850,  both 
entries  stood  on  the  same  footing,  and  that  A> 
having  obtained  a  grant  after  B.'a  entry  had 
lapsed,  was  entitled  to  the  land<— Horton  v. 
Cook,  54  N.  C.  270. 

[1]  (N.  C.  1869  The  acts  of  178S,  1819,  1836, 
and  others,  in  reference  to  the  sale  of  lands 
lying  in  the  connty  of  Cherokee,  prior  to  the 
act  of  1852,  confer  only  a  special  authority 
upon  the  officers  therein  named,  so  that  in  or- 
der to  give  validity  to  a  grant  issued  under 
these  statutes,  it  must  be  shown  to  lie  strictly 
within  their  provisions. — Harshaw  v.  Taylor, 
48  N.  0.  513. 

IV.  Btidbnob. 

[a]  (U.  S.  1811)  In  ejectment,  no  evidence 
other  than  of  an  entry  under  a  grant  from  the 
state  of  North  Carolina  can  be  received  to  im- 
peach the  validity  of  the  state  grant.— Polk'  v. 
Hill,  Fed.  Cas.  No.  11^49  [1  Brunner,  Col.  Cas. 
126]. 

[b]  (N.  a  18851  Under  Acts  1777,  1783  (Rev. 
St  cc.  114,  185),  requiring  grants  to  be  record- 
ed in  the  secretary's  office,  the  burden  of  show- 
ing the  recordation  is  on  the  one  who  makes 
the  objection,  and  not  on  the  grantee.— Den  v. 
Pugh,  18  N.  C  210. 

[c]  (N.  a  1849)  After  a  possession  from  1802 
to  1^  and  from  1827  to  1845,  it  was  held  that 
a  grant  from  the  state  could  be  presumed,  not- 
withstanding the  interruption  of  the  possession 
for  five  years.— Reed  v,  Eamhart,  32  N.  C.  616. 

[d]  (N.  C.  1850)  Where  there  was  a  continued 
possession  of  land  for  47  years,  though  the  one 
in  possession  bad,  during  tliat  time,  declared 
that  he  did  not  believe  there  was  a  grant,  and 
attempted  to  procure  a  grant  from  the  state, 
It  was  held  that  the  evidence  should  go  to  the 
jury  whether  a  grant  liad  been  made,  and  that 
a  grant  could  be  presumed,  notwitlistanding  the 
admissions  of  the  one  in  possession. — Bullard  v. 
Barksdale.  88  N.  a  461. 

[e]  (N.  C  1863)  An  agreement  made  by  a  jun- 
ior grantee,  in  a  grant  from  the  state,  in  re- 
lation to  his  possession  of  a  part  of  his  land. 


covered  by  an  older  grant,  with  the  widow  of 
the  elder  grantee,  who  continued  in  possession, 
is  evidence  that  she  had  an  interest  in  the  land, 
and  therefore  the  right  to  make  an  agreement : 
and  at  ail  events,  tiie  junior  grantee,  and  all 
claiming  under  him,  are  estopped  from  callhiy 
the  matter  in  question. — Bryson  v.  Slagle,  44  N. 
0.  449. 

[f]  (N.  C.  1887)  Where  it  appears  by  th«  evi- 
dence of  a  long  series  of  conveyances,  and  rap- 
plemental  oral  testimony,  that  the  successive 
grantees  from  whom  plaintiffs  deduced  their  ti- 
tle bad  exercised  control  in  the  character  of 
owners  over  certain  marsh  and  beach  lands, 
heid,  that  such  evidence  is  sufficient  to  submit 
the  question  to  the  jury  as  to  whether  the  title 
to  the  lands  had  been  devested  out  of  the  state. 
— Baum  V.  Currituck  Shooting  Club,  96  N.  C. 
310,  2  S.  B.  673. 

[g]  (N.  C.  1887)  In  order  to  establish  the  pre- 
sumption that  the  original  title  of  the  state  to 
real  estate  Itas  become  divested  l>y  the  issue  of 
a  grant,  it  is  not  necessary  to  uiow  tb&t  the 
successive  occupants  were  in  privity  of  estate. — 
Davidson  v.  Arledge,  97  N.  C.  172,  2  S.  B.  S78. 

[h]  (N.C.  1888)  Where  defendant  claims  nn- 
der  a  ijrant,  in  1796,  of  69,000  acres,  evidence 
is  admissible  that  a  large  number  of  persons 
have  settied  on  the  land,  to  show  that  the  lands 
were  not  vacant,  and  subject  to  entry,  in  1881, 
when  plaintiff's  grant  was  issued.-ohigger  t. 
McKesson,  100  R  C.  1,  6  S.  B.  746. 

[i]  (N.C.  1893)  Where  a  patent  sets  oat  the 
boundaries  of  a  grant  of  land,  and  contains  an 
exception  that  "within  which  bounds  there  bath 
been  heretofore  granted  22,360  acres,"  the  ex- 
ception is  not  void  for  uncertainty,  when  it  can 
be  made  certain  by  a  showing  what  land  was 
included  in  the  first  grant. — B&stem  Carolina 
Land,  Lumber  &  Mfg.  Co.  v.  Frey.  112  N.  C 
168,  16  S.  B.  902,  distinguishing  Waufh  t. 
Richardson  (1848)  80  N.  C.  470. 


V.   BeUKT  to  GliAIKANTS. 

Fa]  (U.  S.  1885)  That  a  grant  of  state  land  In 
Nortli  Carolina  was  founded  upon  "a  fraada- 
lent  entry,  and  obtained  by  false  and  frandnlent 
practices,"  cannot  be  availed  of  in  an  action  of 
ejectment  brought  by  a  senior  grantee  to  va- 
cate such  grant— Oliver  v.  Pullam  (C.  G.)  24 
Fed.  127. 

[b]  (N.G.  1806)  In  a  bill  in  equity  to  com- 
pel defendant  to  convey  the  tract  of  land  pro- 
cured from  the  state  in  fraud  of  complainant's 
prior  entry,  on  the  question  whether  defend- 
ant had  notice  of  the  prior  entry,  proof  that  the 
surveyor  who  surveyed  the  land  for  defendant 
tiad  notice  of  such  prior  entry  is  insufficient  to 
show  that  defendant  had  such  notice;  the  rule 
that  notice  to  an  agent  is  notice  to  his  principal 
not  applying  to  the  case  of  surveys  of  entries 
of  public  lands  made  by  public  surveyors  in 
the  discharge  of  their  duties.— Merril  ▼.  Sloan, 
5  N.  C.  121. 

[c]  (N.  C.  1818)  A  scire  facias  to  repeal  a 
patent  should  set  out  particularly  the  patent  of 
the  plabititF,  or  his  title  derived  from  a  patent, 
with  its  boundaries  and  location ;  also  a  copy 
of  the  patent,  with  its  boundaries,  granted  to 
the  defendant,  or  the  person  under  whom  he 
claims,  with  all  their  correct  names,  and  also 
how  tne  two  patents  conflict;  and  it  sliould 
also  aver  the  reasons  why  the  defendant's  pat- 
ent should  be  canceled.  If  the  defendant  de- 
nies any  of  the  plalntiiFs  allegations,  iaaaes 
upon  those  allegations  and  denials  must  l>e 
found  by  a  jury :  otherwise,  the  court  will  not 
give  judgment— Holland's  Heirs  v.  Crow,  27  N 

[d1  (N.  C 1834)  A  junior  patentee  cannot 
maintain  a  scire  facias  to  repeal  an  elder  pat- 
ent, thott^  his  entry  was  prior  t«  that  of  the 
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patentM   in   the   elder   patent — Featherston   t. 
Mills,  15  N.  C.  596. 

[e]  (N.  0. 1837)  Under  the  act  of  1798,  au- 
thoriiinK  an  entry  and  grant  of  auch  lands  "aa 
hare  not  been  before  granted,"  a  grantee  of 
lands  already  granted  to  another  cannot  main- 
tain proceedings  to  repeal  the  prior  grant 
tboogh  his  entry  was  first  and  as  the  record 
showed  that  the  lands  were  already  granted,  be 
took  no  right  enabling  him  to  qaestion  the  va- 
lidity of  the  prior  grant— O'Kelly  t.  Clayton, 
19  N.  O.  246. 

[f]  (N.  C.  1839)  Under  the  act  of  1798,  a 
grantee  may  proceed  to  vacate  a  subeeauent 
grant  fraudulently  obtained,  with  knowledge 
of  his  previous  grant,  thongh  the  sabsequent 
grant  covers  a  part  only  of  the  land  included 
m  his  grant— Hoyt  v.  Rich.  20  N.  C.  678. 

b]  (N.  C.  1849)  The  proviso  in  Acts  1842,  c. 
35,  saving  the  rights  of  jnnior  entries  for 
which  the  purchase  money  may  have  been  paid," 
is  to  be  construed  as  not  preferring  a  lapsed 
entry  before  a  junior  entry,  aubaisting  at  the 
passing  of  the  act,  on  which  the  purchase  mon- 
ey was  afterwards  duly  paid,  and  a  grant  ob- 
tained in  due  time.— Bucnannan  v.  Fitzgerald, 
41  N.  O.  121. 

[h]  (N.  C.  1851)  On  a  petition  to  vacate  a 
junior  grant  by  several  persons,  of  whom  one 
only  has  any  existing  title  to  the  premises,  the 
misjoinder  is  no  bar  to  a  judgment  vacating  a 
grant— Holland's  Heirs  t.  Crow,  34  N.  C.  275. 

[i]  (N.  a  1851)  The  relators  have  a  right  to 
this  remedy  whether  they  prove  any  actual 
damage  or  not;  the  sabsequent  grant  being, 
per  8e,_a  cloud  upon  the  owner's  title.— Hoi- 
iuid's  Helra  v.  Crow,  34  N.  G.  275. 

[j]  (N.  G.  1866)  A  board  of  commissioners  for 
the  allowance  of  pre-emption  rights  having  de- 
cided against  the  complainant  ne  brought  his 
bill,  alleging  that  the  decision  was  founded  on 
"groas  pei^nry":  that  the  board  were  mis- 
tikm  in  their  views  of  law,  were  mistaken  as 
to  the  facts,  ate.  Beld,  that  the  allegations  of 
the  complainant  weve  not  sufficiently  explicit 
to  entitle  him  to  relief,  even  in  a  court  of  law, 
by  granting  a  new  trial ;  and  the  court  doubt- 
ed whether  it  had  jurisdiction  to  grant  relief 
in  any  case  against  a  decision  of  a  board  of 
commissioners,  by  injunction.— Burgess  v.  Lov- 
engood,  65  N.  C.  457. 

[k]  (N.  C.  1856)  An  allegation  that  a  certif- 
icate for  a  pre-emption  right  was  obtained  from 
commissioners  by  perjury,  without  specifying 
such  perjury,  and  by  mistake  of  the  commis- 
sioners both  in  law  and  fact  is  not  sufficient 
to  authorize  a  court  of  equity  to  interfere  with 
the  action  of  the  commissioners. — Burgess  v. 
Lovengood,  55  N.  C.  457. 

[1]  (N.  C.  1860)  Where  a  person,  having  made 
an  improvement,  and  complied  with  the  act 
of  assembly,  allowing  a  pre-emption  right,  got 
a  certificate  of  purchase  and  had  a  survey  made, 
bnt  was  excluded  from  it  by  a  grant  made 
to  an  inhabitant  of  another  state,  under  a 
mistaken  construction  of  the  act  by  the  state's 
agent  it  was  held  that  he  liad  an  equity  to  have 
a  conveyance  from  such  grantee  for  the  part  of 
his  survey  covered  by  such  erroneous  grant— 
Bamett  v.  Woods,  58  N.  C.  428. 

[m]  (N.  C.  1887)  PlaintifC  claimed  land  under 
a  grant  from  the  state.  Entry  on  the  land  was 
made  in  one  county,  and  the  survey  and  other 
proceedings  necessary  to  the  issue  of  the  grant 
were  liad  in  that  county,  and  the  grant  describ- 
ed the  lands  as  situated  therein.  The  land, 
however,  was  wholly  situated  in  another  coun- 
ty, and  was  at  the  time  of  the  supposed  entry 
and  grant  Eeld,  that  it  vraa  not  necessary  to 
declare  the  grant  void,  in  an  action  for  that 
purpose,  for  the  grant  when  presented  in  evi- 
dence would  appear  invalid  on  its  face,  and 
would  therefore  oe  inadmissible  as  evidence  of 


title.— Harris  v.  Norman,  66  N.  C.  59,  2  8.  B.  72. 

[n]  (N.  0.1888)  An  injunction  will  not  be 
granted  to  one  making  a  junior  entry  on  land 
to  restrain  one  making  a  senior  entry  from  re> 
oeiving,  and  the  secretary  of  state  from  issuing, 
a  giant  where  the  application  is  bfiaei  solely 
upon  alleged  void  irregularities  in  the  senior 
entry.— Brem  r.  Houdc,  101  N.  C.  627,  8  S.  SL 
865. 

[o1  (N.  0. 1891)  The  claimant  of  title  to  sev- 
eral contiguous  tracts  of  land  cannot  enjoin  the 
Secretary  of  State  from  issuing  grants  thereto 
upon  void  entries,  on  the  ground  that  the^  will 
prove  a  cloud  upon  his  tiue,  because  he  is  not 
entitled  to  such  relief  unless  in  rightful  posses- 
sion, in  which  case  his  remedy  at  law  is  ade- 
qnate,  as  nnder  Code,  {  1277,  by  recording 
surveys  of  their  outer  lines,  so  as  to  exhibit 
their  outer  boundaries  as  if  the  whole  territory 
were  one  tract,  his  ixissession  of  one  is  pos- 
session of  all,  enabling  him  to  redress  an  inva- 
sion of  any  of  them ;  in  addition  to  which  be 
may  under  Code,  |  2786,  bring  an  action  in  tb« 
superior  court  of  the  county  in  which  the  land 
lies,  to  repeal  and  vacate  grants  issued  '''against 
law,"  or  obtained  "by  false  suggestion,  sar- 
prise,  or  fraud."— McNamee  v.  Coke,  100  M.  O. 
2^  13  S.  E.  777. 


TURNAOB  et  ox.  t.  JOTNER  et  al. 

(Supreme  Court  (rf  North  Carolina.    Sept  17, 
1907.) 

1.  .TuDOMENT— Rm  Judicata— Default  Judo- 

K£N1. 

A  judgment  is  none  the  less  available  on 
the  question  of  res  judicata  because  it  is  a  de- 
fault judgment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  {  1164.] 

2.  SAME-^UDaiCENT   III    BnCOTJtEST. 

A  judgment  in  ejectment  for  plaintiff,  th« 
purchaser  at  a  sale  under  a  power  in  a_  mort- 
gage, against  the  mortgagor,  the  complaint  al- 
leging plaintiff  was  the  owner  in  fee  simple,  is 
res  judicata  on  the  question  of  title,  in  an  action 
by  the  mortgagor  against  such  purchaser  to  have 
it  decreed  that  the  sale  was  void  because  the 
purchaser  bought  as  agent  for  the  mortgagee; 
equitable  defenses  being  available  in  ejectment 
(Ed.  Note.-  For  cases  in  point,  SM  Cent  Dig. 
ToL  80,  Judgment,  i  1241.] 

Appeal  from  Superior  Court;  Pitt  County; 
Neal,  Judge. 

Action  by  Bl  R.  Tnmage  and  wife  against 
Jacob  Joyner  and  others.  Judgment  for  de- 
taidants.    Plaintiffs   appeal.    Affirmed. 

L.  I.  Moore,  for  appellants.  Jarvls  ft 
Blow  and  Skinner  &  Wbedbee,  for  appellees. 


GLARK,  a  J.  W.  a.  Lang,  mortgagee, 
sold  the  land  now  In  controversy  under  a 
power  of  sale  in  a  mortgage  executed  to  him 
by  M.  R.  Tumage  and  wife,  plaintiffs  here- 
in. It  was  duly  advertised  and  sold-  The 
regularity  of  the  proceedings  Is  not  ques- 
tioned. J.  A.  Lang  was  purchaser  of  the 
land  at  said  sale  February  8,  1897.  Soon 
thereafter  J.  A.  Lang  brought  an  action 
against  Tumage  and  wife  to  recover  said 
land,  and  in  his  complaint  alleged  that  be 
I  was  "the  owner  in  fee  simple"  ot  tlM  land 
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(describing  It),  and  tbat  Tnrnage  and  wife 
held  possession,  asking  Judgment  to  recover 
it  and  damages  for  the  detention.  The  de- 
fendants flied  no  answer,  and  Judgment  by 
default  final  was  entered  at  March  term, 
189T,  of  the  superior  court  for  that  county, 
and  the  writ  of  possession  Issued,  under 
which  J.  A.  Lang  was  put  In  possession 
April  19,  1897.  J.  A.  Lang  conveyed  to  W. 
O.  Lang  March  23,  1897,  and  the  land  has 
been  In  his  possession,  or  In  the  defendant's 
claiming  under  him,  ever  since.  This  action 
was  begun  January  28,  1905;  the  plaintiff 
averring  that  J.  A.  Lang  bought  at  the  mort- 
gage sale  as  agent  for  his  father,  the  mort- 
gagee, claiming  that  hence  the  sale  was  void, 
and  asking  that  the  defendants  be  decreed 
trustees  of  the  plaintiffs,  and  for  an  account 
of  rents  and  profits.  The  answer  denies  that 
J.  A.  Lang  bought  as  agent  for  his  father, 
and  sets  up  as  further  defense  the  Judgment 
between  J.  A.  Lang  and  the  defendants  at 
March  term,  1897,  as  an  estoppel;  that  the 
claim  l8,  furthermore,  a  stale  claim  by  rea- 
son of  the  delay  for  nearly  eight  years  to 
assert  it;  and  also  pleaded  the  seven-year 
statute  of  limitations.  At  the  close  of  the 
evidence  the  court  intimated  an  opinion  that 
the  plaintiffs  were  estopped  and  could  not 
recover,  whereupon  th^  took  a  nonsuit  and 
appealed. 

In  the  former  proceeding  of  ejectment  the 
Judgment  determined  only  the  possession,  and 
did  not  prevent  another  action,  if  it  went 
against  the  plaintiff;  for  it  did  not  pass 
upon  the  title.  Under  the  present  system  a 
Judgment  in  an  action  for  the  recovery  of  land 
Is  conclusive  of  "all  matters  presented  by  the 
pleadings  or  which  may  be  properly  predi- 
cated upon  them."  Tyler  v.  Capehart,  126 
N.  C.  64,  34  S.  El  108.  The  complaint  in  the 
former  action,  l>etween  these  parties  at  March 
term  of  the  superior  court,  alleged  that  the 
plaintiff  therein,  J.  A.  Lang,  was  the  "owner 
In  fee  simple"  of  the  premises,  that  they  were 
withheld  by  the  defendant,  and  asked  to  re- 
cover possession.  This  put  the  title  In  issue. 
Certainly  J.  A.  Lang  was  not  seeking  to  re- 
cover possession  as  mortgagee;  for  he  was 
not  mortgagee,  but  was  asserting  his  title 
as  purchaser.  The  Judgment  by  default  final 
was  as  conclusive  of  his  allegation  of  owner- 
ship in  fee  afi  If  there  had  been  an  issue 
framed  and  the  fact  found  by  a  Jury  thereon. 
It  was  held  In  Johnson  v.  Pate,  00  N.  O.  834, 
that  a  "Judgment  rendered  upon  demurrer 
Is  as  conclusive,  by  way  of  estoppel,  as  a  ver- 
dict finding  the  facts  confessed  would  have 
been."  That  case  also  holds  that  in  an  ac- 
tion to  recover  realty.  If  title  Is  averred,  the 
Judgment  is  as  conclusive  thereof  as  if  It 
were  an  action  for  personal  property.  To 
the  same  purport  are  many  other  ca^es:  Da- 
vis V.  Higgius,  87  N.  a  208;   Cowles  T.  E^- 


guson,  90  N.  a  818;  Bii&ett  T.  Nash,  101 
N.  C.  583,  8  S.  E.  360;  Allen  v.  Sallinger. 
108  N.  0.  14,  8  S.  E.  913;  Falls  v.  Gamble, 
66  N.  0.  462.  This  last  case  holds  that  if. 
under  the  present  system,  the  plaintiff  does 
not  wish  the  Judgment  to  be  conclusive  of  the 
title,  be  must  restrict  his  allegations  to  a 
right  to  the  possession.  Falls  v.  Gamble  is 
cited  with  approval.  Isler  v.  Harrison,  71 
N.  C.  64;  Yates  v.  Yates,  81  N.  O.  401.  In 
Tuttle  V.  Harrlll,  85  N.  O.  461,  RuflJn,  J.,  says, 
speaking  of  the  estoppel  by  Judgment  there 
pleaded:  "That  was  an  action  at  law,  it  is 
true,  being  for  the  possession  of  the  land 
upon  the  strict  legal  title  of  the  then  plain- 
tiff (now  defendant).  Still,  constituted  as 
our  courts  now  are,  it  was  open  to  the  defend- 
ant In  the  action  to  set  up  any  equitable  de- 
fenses he  might  have,  and,  if  able  to  show  a 
perfect  equitable  right  in  himself  (sucli  as 
he  seeks  to  assert  in  his  present  action)  to 
defeat  a  recovery  upon  the  legal  title  of  the 
plaintiff,  it  was  his  folly  not  to  have  as- 
serted this  claim,  and  he  must  be  concluded 
by  the  Judgment  rendered  In  the  cause." 
That  case  is  exactly  "on  all  fours"  with  this. 
It  has  been  cited  and  approved  on  this  point. 
Davis  V.  Hlgglns,  87  N.  O.  300;  Anderson  v. 
Ralney.  100  N.  C.  337,  5  S.  E.  182;  Case  Mfg. 
Co.  V.  Moore  et  aL,  144  N.  C.  — ,  67  S.  IS. 
213.  In  effect,  it  practically  overrules  what 
was  said  by  the  same  learned  Judge  In  Witt- 
kowskl  V.  Watklns,  84  X.  C.  456;  but  It  U  in 
accord,  as  above  shown,  with  the  other  rul- 
ings of  this  court,  which  are  reaffirmed  by  us. 

It  Is  not  necessary  to  pass  upon  the  other 
two  defenses  set  up;  but  we  are  inclined  to 
think  they  are  both  valid.  Even  If  the  pur- 
chase had  been  by  J.  A.  Lang,  as  agent  Cor 
the  mortgagee  in  point  of  fact,  though  nomi- 
nally for  himself,  such  purchase  was  not 
void,  but  merely  voidable,  and  the  conduct  of 
plaintiffs  in  leaving  the  country,  asserting  no 
claim  or  right  for  eight  years,  until  lands 
rose  In  value,  would  seem  an  abandonment 
of  claim.  There  are  certainly  no  surround- 
ing circumstances,  such  as  nonage.  Intimida- 
tion, oppression,  and  the  like,  which  should 
induce  a  court  of  equity  to  overlook  the 
lapse  of  time.  Nor  are  we  prepared  to  say 
that  the  lapse  of  seven  years,  after  the  ouster 
by  Judgment  and  an  adversary  holding  there- 
under and  under  the  subsequent  deed  of  J. 
A-  Lang  to  W.  Q.  Lang,  is  not  full  protection. 
The  decree  and  deed  are  both  color  of  title 
cerialnly,  and  the  holding  was  adverse  from 
the  execution  of  the  writ  of  possession  in 
April,  1897.  However,  it  is  not  ueceesary  to 
pass  upon  either  of  these  points,  and  we  are 
not  to  be  understood  as  doing  so. 

We  hold  that  the  Judge  pr<H>erIy  decided 
that  the  former  Judgment  between  these  par- 
ties was  an  estoppel  as  to  the  land  in  con- 
troversy in  this  action. 

Affirmed. 
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FI8HEL  ▼   BROWNING  et  aL 

(Snpreme  Court  ot  North  Carolina.    Sept.  17, 
1907.) 

1.  DowEB— Rights  of  Widow  Pending  A«- 

BIOKHENT— POSSXaSION    OF  I1AND8. 

Until  allotment  of  dower,  the  widow  has 
BO  right  to  retain  poaaession  of  her  deceaaad 
bnaband's  lands  againat  the  heir  or  those  claim- 
ing under  him. 

[Ed.  Note.— For  cases  io  point,  SM  Cent.  Dig. 
▼ol.  17,  Dower,  |  198.] 

2.  Covenants— Seisin— Bbbach. 

Where  an  intestate's  land  was  sold  by  his 
administrator  to  pay  debts  without  any  assign- 
ment of  dower  and  the  pnrchaaer  thereafter 
conve:fed  the  land  to  plaintiff,  the  possession  of 
the  widow  and  heiri  of  the  intestate  was  not  a 
breach  of  the  purchaser's  covenant  of  seisin 
which  is  applicable  to  title  and  not  to  possession. 
{Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
▼ol.  14,  Covenants,  |{  104-109.] 

8.  Sake  —  Covenant  or  Wabbantt  — Qmn 

Enjoyment. 

A  covenant  of  warranty  in  a  deed  la  sub- 
ject to  the  same  construction  as  a  covenant  for 
quiet  enjoyment,  and  is  broken  only  by  an  evic- 
tion or  disturliance  of  possession  by  a  paramount 
title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  14,  Covenants,  {{  157-168.] 

4.  Saiu  — Wabbantt  Aqainbt  Aix  Claiub 

AND   DkKANDS. 

A  covenant  of  warranty  of  quiet  enjoyment 
in  a  deed  against  the  claims  of  any  and  all  per- 
sona whatsoever  was  confined  to  "all  lawful 
claims  and  demands,"  and  did  not  constitute 
a  contract  to  indemnify  plaintiff  against  claims 
of  tresparaers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  14,  Covenants,  (  132.] 

&  Sauk— iNcvuBBANCKS. 

Where  prior  to  an  assignment  of  dower  in* 
testate's  land  was  sold  by  bis  administrator  to 
pay  debts,  the  widow's  outstanding  inchoate 
dower  right  constituted  a  breach  of  covenant 
against  incumbrances  contained  in  a  purchaser's 
deed  of  the  land  so  purchased  to  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
roL  14,  Covenants,  S§  Ul-129.] 

8.  Sauk— Measube  or  Damages. 

In  an  action  for  breach  of  covenant  a^inst 
incumbrances  consisting  of  a  widow's  unassigned 
dower  right,  plaintiff,  not  having  suffered  any 
actual  injury  nor  paid  anything  to  remove  in- 
cumbrances, could  only  recover  nominal  dam- 
ages. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  {  239.] 

7.  Same. 

Certain  of  intestate's  land  having  been  sold 
by  his  administrator  to  pay  debts  prior  to  an 
assignment  of  dower  to  intestate's  widow,  the 
purchaser  conveyed  the  land  to  plaintiff  with  a 
covenant  against  incumbrances.  Plaintiff  was 
denied  possession  by  intestate's  widow  and  heirs, 
but  recovered  possession  against  them  in  an 
action  in  which  it  was  held  that  they  were  tres- 
passers. Beld,  that  plaintiff  could  not  recover 
on  his  covenant  against  incumbrances  the  amount 
paid  for  counsel  fees  in  his  suit  to  recover  pos- 
session and  interest  on  the  purchase  money  anr- 
ing  the  time  he  was  out  of  possession. 

Appeal  from  Superior  C^nrt,  Warren  Coun- 
ty; Lyon,  Judge. 

Action  by  D.  A.  Fishel  against  E.  B.  Brown- 
ing and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 


The  plaintiff  alleges:  That  the  feme  de- 
fendant, being  the  owner  of  the  land  describ- 
ed in  the  complaint,  with  the  written  assent 
of  her  husband,  the  male  defendant,  for  • 
full  and  valuable  consideration,  conveyed 
said  land  to  bim  by  deed  bearing  date  Jnly 
6,  1904.  The  said  deed  contains  the  follow- 
ing covenants:  "And  the  said  Howard 
Browning  and  wife  covenant  to  and  with  the 
said  D.  A.  Fishel,  his  heirs  and  assigns,  that 
they  are  seized  of  said  premises  In  fee,  and 
have  right  to  convey  the  same  in  fee  simple, 
as  It  was  conveyed  to  them;  that  the  same 
are  free  from  all  Incumbrances  and  that  they 
will  warrant  and  defend  the  said  title  to  the 
same  against  the  claims  of  all  persons  what- 
soever." That  upon  the  delivery  of  said  deed 
to  them,  and  In  accordance  with  their  con- 
tract with  defendants,  plaintiff  undertook  to 
enter  upon  the  said  laud,  when  he  was  "met 
by  the  widow  and  heirs  of  one  Louis  Baker, 
who  were  In  possession  and  who  forbade  his 
entrance  and  disputed  his  right  and  title  to 
the  same,  which  fact  was  at  once  reported 
to  defendants"  The  feme  defendant  acquir- 
ed title  to  said  land  by  virtue  of  a  sale,  and 
deed  pursifant  thereto  made  by  the  adminis- 
trator of  Louis  Baker,  deceased,  for  the  pur- 
pose of  making  assets  to  pay  debts.  The 
heirs  of  said  Baker  resisted  the  recovery  by 
plaintiff  of  said  land  in  an  action  brought  by 
blm,  and  by  independent  proceeding,  as  well 
as  by  motion  In  the  original  cause,  alleging 
that  no  process  was  served  upon  them.  The 
widow  resisted  recovery,  alleging  that  she 
was  entitled  to  have  dower  allotted  in  said 
land.  That  the  litigation  for  the  recovery  of 
the  land  continued  two  years,  plaintiff  lieing 
finally  successful  That  plaintiff  expended 
on  account  of  said  litigation  $287  In  cost  and 
counsel  fees.  That  the  interest  on  the  pur- 
chase money  during  the  said  litigation  was 
$102,  no  part  of  which  defendants  have  paid, 
although  requested  to  do  so.  Plaintiff  fur- 
ther alleges  that  the  bargain,  contract,  and 
covenant  of  the  defendant  E.  P.  Browning  set 
forth  in  said  deed,  to  sell  and  deliver  said 
lands  to  him  and  to  warrant  and  defend  the 
title  thereto,  was  broken  by  her  failure  to 
deliver  possession  thereof  to  plaintiff;  that 
thereby  plaintiff  suffered  loss,  and  was  ea- 
damaged  and  forced  and  compelled  to  incur 
the  expense  and  outlay  above  set  out;  and 
that  the  defendant  E.  P.  Browning  is  liable 
to  him  therefore  as  the  measure  of  his  dam- 
ages by  reason  of  the  breach  of  the  said  con- 
tract and  covenant  in  failing  to  deliver  said 
lands  to  plaintiff  and  In  failing  to  defend  the 
title.  He  demands  Judgment  for  the  sum  of 
$389  and  Interest.  Defendnnts  demurred  to 
the  complaint,  and  assigned  as  grounds  there- 
for, first,  that  said  action  Is  for  alleged  dam- 
ages due  by  reason  of  a  false  covenant  of 
warranty  of  title,  and  the  plaintiff  does  not 
allege  In  said  complaint,  as  a  breach  of  con- 
tract, an  ouster  or  eviction  by  paramount 
legal  title;  second,  that  the  complaint,  upon 
its  face,  discloses  that  the  defendant's  wife. 
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E.  P.  Browning,  bad  a  good  and  sufficient 
title  to  tbe  property,  and  that  tlie  plaintiff 
got  such  title  In  fee  by  tbe  deed  of  tbe  de- 
fendant, and  tbat  tbe  plaintiff  recovered  ikw- 
■ession  of  tbe  property  under  tbeir  said  deed ; 
tblrd,  tbat  tbe  complaint  sbows  tbat  tbe 
plaintiff  was  entitled  under  bis  deed  from 
tbe  defendant  to  tbe  possession  of  tbe  prop- 
erty, tbe  interest  of  tbe  tenant  in  dower  (tbe 
dower  not  baring  been  allotted)  being  subordi- 
nate to  tbat  of  tbe  beirs;  fourtb,  tbat  tbe 
complaint  shows  tbat  tbe  dower  bad  not  been 
allotted,  and  the  tenant  in  dower  therefore 
bad  no  right  to  hold  possession  against  tbe 
title  of  tbe  purchaser,  tbe  plaintiff.  From  a 
judgment  sustaining  tbe  demurrer  plaintiff 
appealed. 

T.  T.  Hicks  and  Tasker  Polk,  for  appel- 
lant. Walter  A.  Montgomery  and  John  H. 
Kerr,  for  appellees. 

CONNOB,  J.  (after  stating  the  case  as 
abore).  Tbe  deed  set  forth  in  the  complaint 
contains  severai  covenants:  (1)  The  cove- 
nant of  seisin  and  right  to  convey.  (2)  Cove- 
nant against  Incumbrances.  (3)  General  war- 
ranty, which  is,  under  our  dftlslons,  a 
covenant  for  quiet  enjoyment  It  Is  not 
clear  that  the  plaintiff  intends  to  allege 
a  breach  of  tbe  covenant  of  seisin.  Giv- 
ing, however,  the  language  of  the  com- 
plaint a  liberal  construction,  for  tbe  purpose 
of  discovering  such  allegation,  we  are  of 
tbe  opinion  that,  for  tbe  purposes  of  this 
appeal,  the  feme  defendant  was  seised  of  tbe 
land,  tbat  she  bad  title  thereto  with  right 
of  entry  subject  to  tbe  incumbrance  of  tbe 
rigbt  of  dower  in  the  widow  of  Louis  Baker. 
It  is  conceded  tbat,  with  this  exception,  sbe 
bad  the  title  of  Baker.  Whatever  contro- 
versy the  heirs  made  in  regard  to  the  valldit7 
of  tbe  proceeding  by  the  administrator  and 
tbe  sale  made  thereunder  is  conceded  to  have 
been  without  foundation.  It  is  further  conced- 
ed that  tbe  widow  was  entitled  to  have  her 
dower  allotted  in  tbe  land,  and  that  no  allot- 
ment was  made.  It  bas  always  been  held 
by  tbis  court  tbat  until  allotment  tbe  widow 
has  no  right  to  retain  possession  of  her  de- 
ceased husband's  lands  against  tbe  heir  or 
those  claiming  nnder  him.  In  Spencer  y. 
Weston's  Heirs,  18  N.  G.  213,  Daniel,  J.,  said: 
"Tbe  widow  bas  no  right  of  dower  until  It 
bas  been  assigned  to  her.  *  *  •  It  is 
not  until  her  dower  has  been  duly  assigned 
that  a  widow  acquires  a  vested  estate  for 
life,  which  will  entitle  her  to  maintain  eject- 
ment On  recovering  at  law,  the  sheriff  de- 
livers the  demandant  possession  of  her  dower 
by  metes  and  bounds."  Webb  v.  Boyle,  63  N. 
C.  271.  In  State  v.  Thompson,  130  N«  a 
680,  41  S.  R  486,  defendant  was  Indicted  for 
forcible  entry  and  detainer.  It  appearing 
that  the  prosecutrix  was  In  possession,  after 
the  death  of  ber  busband,  no  dower  having 
been  assigned,  Furcbes,  C.  J.,  said:  "Sbe 
was  not  the  owner  of  tbe  land  from  ber  own 
evidence,  which  tends  to  show,  and  we  will 


assume  did  show,  that  the  land  sbe  lived  on 
belonged  to  ber  busband  before  his  death  and 
descended  to  his  heirs,  as  no  will  is  alleged 
or  sbown.  She  was  entitled  to  dower,  but 
this  land  had  not  been  assigned  or  allotted 
to  her.  And  tbe  fact  that  sbe  was  bis  widow 
and  oitltied  to  dower  gave  ber  no  rigbt  to 
any  part  of  tbe  land."  Whether  in  tbis  states 
In  the  absence  of  any  statute,  she  is  aititled, 
under  chapter  7,  Magna  Cbarta,  to  ber  qaar- 
antiae.  Is  not  presented  on  this  record,  for  the 
same  reason  assigned  in  Spencer  v.  Weston's 
Heirs,  supra,  that  it  does  not  appear  that  the 
mansion  bouse  was  situate  on  tbe  land  in 
controversy.  10  Am.  &  Eng.  Bnc.  14&  We 
are  of  the  opinion,  therefore;  that  the  posses- 
sion of  tbe  heirs  and  widow  of  Baker  was  not 
a  breach  of  the  covenant  of  seisin,  or  "tbe 
rigbt  to  convey  In  fee  simple  as  the  same  was 
conveyed  to  them."  The  covenant  of  seisin 
refers  to  the  title,  and  not  the  possession. 
Bawle  on  Cov.  60,  61. 

Passing,  for  the  present  the  next  coTenant, 
we  find  in  tbe  deed  the  usual  covenant  of 
warranty,  which,  as  said  by  Taylor,  C.  J..  Id 
Herrln  v.  McEntyre,  8  N.  G  410,  is  subject 
to  the  same  construction  as  a  covenant  for 
quiet  enjoyment    Tbis  Is  common  learning 
with    us.    What    then,    are    the   plaintlfTs 
rights,  treating  the  covenant  as  one  for  quiet 
enjoyment  sometimes  called  "the  sweeping 
covenant"?    Howell  v  RIcbards,  11  East  833. 
A  breach  of  this  covenant  occurs  when  there 
is  an  eviction  or  disturbance  of  the  posses- 
sion by  title  paramount    Usually  the  action 
is  based  upon  an  eviction,  either  actual  or 
constructive,  of  the  covenantee  after  he  bas 
entered  upon  or  been  put  into  possession  by 
bis  covenantor.    Where  title  passed  by  deeds, 
operating    by    livery   of   seisin,    tbe    breach 
could  not  otherwise  occur  because  the  trans- 
fer  of   actual   possession   was   essential   to 
perfecting  tbe  conveyance.    After  tbe  enact- 
ment of  the  statute  of  uses,  when  title  passed 
by  virtue  of  the  declaration  of  the  use  and 
the  transfer  of  the  possession  by  operation 
of  tbe  statute,  It  frequently  happened  tbat 
transfers  of  title  occurred  when  some  x>erson 
other  than  the  bargainor  was  In  the  actual 
occupation  of  the  land.    We  are  not  concern- 
ed. In  this  discussion,  with  the  effect  of  tbe 
statutes  against  champerty  passed  to  prevent 
speculation  In  disputed  titles.    In  such  cases 
where  the  bargainee,  whose  entry  was  barred 
by  an  adverse  occupant  called  upon  his  bar- 
gainor,  who  bad  given   him   a   covenant  of 
quiet  enjoyment  to  make  good  bis  covenant 
or  pay  damages  for  its  breach,  be  was  met 
with  tbe  answer  tbat  be  bad  suffered  no  evic- 
tion, and  therefore  bad  no  right  of  action. 
Tbe  law  was  so  held  by  a  number  of  courta 
Parker,  C.  J.,  said:     "No  entry  bavhig  been 
made  by  tbe  grantee,  under  bis  deed,  an  evic- 
tion could  not  have  taken  place."    Chappell 
V.  Bull,  17  Mass.  ^.     Several  other  conrtg 
adopted  this  view.    In  Grist  v.  Hodges,  14 
N.  C.  108.  the  question,  for  the  first  time, 
came   before   tbi8p0^urJ.^y@^Q^i^aid: 


N.a) 


FISHEL  ▼.  BBOWNINO. 


761 


"The  existence  of  an  incumbrance,  or  the 
mere  recovery  In  a  posaessory  action,  nnder 
which  the  bargainee  has  not  actually  been 
disturbed,  are  held  for  technical  reasons  not 
to  be  breaches  of  a  covenant  for  quiet  po>- 
aession,  or.  In  other  words,  of  our  warranties. 
But  that  is  a  very  different  case  from  this, 
in  which  the  bargainee  never,  in  fact,  was 
In  possession,  but  was  kept  out  by  the  pos- 
session of  another,  under-  better  title  exist- 
ing at  the  time  of  the  sale  and  deed  and  ever 
since.  •  •  •  The  existence  of  a  better 
title,  with  an  actual  possession.  Is  of  itself 
a  breach  of  the  covenant  It  Is  manifestly 
just  that  It  should  be  so  considered,  for 
otherwise  the  covenantee  would  have  no  re- 
dress, but  by  making  himself  a  trespasser  by 
an  actual  entry,  which  the  law  requires  of 
nobody."  The  learned  Justice  places  bis  con- 
clusion upon  the  ground  that,  as  between  the 
bargainor  and  bargainee,  the  statute  of  uses 
immediately,  upon  the  execution  of  the  deed, 
carries  the  possession  to  the  bargainee."  As 
between  the  parties,  the  barguinee  is,  on 
strict  legal  principles,  in  If  however,  there 
be  in  reality  an  adverse  possession,  he  can 
be  so  only  for  an  instant,  because  "the  im- 
plication against  the  truth  will  be  no  fur- 
ther than  is  necessary  to  make  the  title  ef- 
fectual for  Its  purposes."  The  bargainee  will 
be  taken  to  have  been  evicted  eo  Instanti  the 
possession  by  operation  of  the  statute  takes 
place.  Thus,  by  a  refinement,  substantial 
Justice  is  done.  In  Shattuck  v  L4imb,  65  N. 
T.  499,  22  Am.  Rep.  656,  the  question  is  ably 
discussed,  and  the  same  conclusion  reached  by 
Earl,  C.  He  revicM's  all  of  the  cases.  Dwlght, 
C,  dissented,  saying  that  many  cases  In  the 
various  states  follow.  Grist  v  Hodges  "in 
which  the  theory  is  stated  with  admirable 
force,"  quoting  the  language  of  Mr.  Rawle. 
Peters  v.  Bowman,  98  U.  S.  5G,  25  L.  Ed.  91. 
The  defendants  Insist  that,  conceding  the 
eviction  upon  the  authority  df  Grist  v.  Hod- 
ges, supra,  there  was  no  superior  or  para- 
mount title  in  the  evlctors,  that  the  right  to 
sue  arises  only  upon  an  eviction  under  para- 
mount title.  The  plaintiff  says  that,  conced- 
ing the  general  rule,  his  covenant  Is  not  con- 
fined to  an  eviction  under  paramount  title, 
but  extends  to  "the  claims  of  all  persons 
whatsoever,"  thus  protecting  him  against 
damage  by  reason  of  an  eviction  by  tres- 
passers. This  question  appears  to  have  been 
much  mooted,  and  the  early  English  authori- 
ties contradictory.  The  learned  counsel  for 
the  plaintiff  calls  to  our  attention  the  form 
of  tlie  covenant  of  general  warranty  given 
by  Mr.  Washburn,  which  is  confined  to  "all 
lawful  claims  and  demands,"  etc,  whereas, 
be  says  the  covenant  for  l^uiet  enjoyment  in- 
cludes Indemnity  against  "the  claims  of  any 
and  all  persons  whatsoever."  Mr.  Rawle 
says:  ''There  were  several  old  authorities 
which  held  that  a  covenant  thus  absolutely 
expressed  extended  to  all  interruptions  and 
disturbances  whatsoever,  whether  lawful  or 
tortious;  and.  although  authority   was  not 


wanting  In  (^potltlon  to  this  doctrine,  th* 
law  seems  not  to  have  been  settled  until  the 
case  of  Hayes  v.  Bickerstaff,  4  Vaughan,  11& 
That  case  decided  that  the  covenant,  bow- 
ever  generally  expressed,  must  be  understood 
as  applying  merely  to  the  acts  of  those  claim- 
ing by  title.  In  the  first  place,  it  would  b* 
unreasonable  that  a  man  should  covraiaat 
against  tortious  acta  of  strangers  which  he 
could  not  see  or  prevoit;  secondly,  the  law 
gives  a  remedy  against  the  wrongdoer ;  third- 
ly, the  covenantee  might  thus  have  a  double 
remedy,  and  receive  a  double  compensation; 
and,  fourthly,  It  would  enable  him  to  injur* 
the  covenantor  by  colluding  with  a  stranger 
to  make  a  tortious  entry."  Rawle  on  Cove- 
nants, 147.  Certain  exceptions  to  tlie  rule  are 
stated;  but,  as  none  of  them  apply  to  this 
appeal.  It  is  not  necessary  to  discuss  them. 
In  Piatt  on  CovenanU,  8  Law  Lib.  312,  a 
form  is  given,  said  tu  be  In  general  use,  con- 
cluding, as  In  tbls  record:  "Or  any  other 
person  or  persons  whomsoever."  The  author 
says:  "A  general  covenant  for  quiet  enjoy- 
ment was.  In  earlier  times,  holden  to  extend 
to  tortious  evictions  or  interruptions,  but  this 
doctrine  was  never  fully  acquiesced  in ;  and 
a  different  rule  la  now  established,  so  that 
at  present,  when  we  q;>eak  of  a  covenant  pro- 
viding against  the  acts  of  all  men,  it  is  to 
be  understood  of  all  men  claiming  by  title, 
fmr  the  law  will  not  adjudge  that  the  wrong- 
ful acts  of  strangers  are  covenanted  against. 
Hence,  If  one  who  has  no  right  ousts  or  dis- 
seises a  purchaser,  he  shall  not  have  an  ac- 
tion against  the  vendor ;  the  reason  being  that 
the  law  has  already  furnished  the  means  of 
redress  by  giving  the  injured  party  an  action 
of  trespass  against  the  wrongdoer."  So 
Lord  Ellenborough,  O.  J.,  In  Nash  v.  Pal- 
mer, 1  Bam.  k  Ores.  29,  says:  'The  rule 
has  been  correctly  stated  that,  where  a  man 
covenants  to  indemnify  against  all  persona, 
this  is  but  a  covenant  to  indemnify  against 
lawful  title."  Wotton  v.  Hele,  2  Sauud.  pt 
2,  177.  "The  covenant  for  quiet  enjoyment 
is  the  same  as  the  covenant  of  warranty  In 
all  its  practical  effects.  It  is  an  assurance 
to  the  grantee  that  his  enjoyment  of  the 
land  conveyed  shall  not  be  disturbed  by  law- 
ful means,  but  does  not  attempt  to  protect 
him  against  mere  disturbances  by  trespass- 
era"  Hopkins,  Real  Prop.  448;  Underwood 
V.  Blrcbard,  47  Vt  305.  WlUle  the  precise 
question  has  not,  so  far  as  our  Investlgatioos 
go,  been  before  this  court,  we  flud  the  gen- 
eral principle  recognized  as  in  Midgett  v. 
Brooks,  S4  N.  0.  145,  55  Am.  Dec.  400.  Nash, 
J.,  says:  "The  words  in  the  deed  we  are  con- 
sidering, upon  their  face.  Import  a  promise 
or  agreement  on  the  part  of  the  vendor  that 
Midgett  shall  enjoy  the  premises  free  from 
disturbance  from  any  one  claiming  by  title 
paramount;  and  that  is  a  covenant  for 
quiet  enjoyment"  We  therefore  conclude 
that,  while  there  was  an  eviction  within  the 
terms  of  the  covenant,  the  pialntifrs  action, 
upon  their  covenant,  falls  because  it  appears, 
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from  the  facts  set  forth  In  the  complaint, 
that  the  evlctors  had  no  title.  They  were 
mere  trespassera.  This  Is  shown  by  the  re- 
sult of  plaintiff's  action  brought  to  eject 
tbem. 

There  Is,  however.  In  the  deed  a  covenant 
against  Incumbrances.  The  learned  counsel 
for  defendants-  concede  that  the  dower  right 
of  the  widow,  Independent  of  her  wrongful 
possession,  was  an  Incumbrance  upon  the  title 
which  constituted  a  breach  of  the  covenant. 
It  Is  well  settled  that  the  right  of  dower 
Is  such  an  Incumbrance  upon  the  land  as 
works  a  breach  of  the  covenant  Gore  t 
Townsend,  103  N.  C.  228,  11  S.  E.  100,  8  L. 
R.  A.  443;  1  Jones  on  Conveyances,  S  867. 
The  difficulty  with  which  plaintiff  is  con- 
fronted In  this  action  is  that  lie  does  not 
claim,  or  show,  any  damage  sustained  by  rea- 
son of  such  incumbrance,  but  expressly  ex- 
cludes any  such  claim  by  alleging  that  his 
measure  of  damage  is  the  amount  paid  by 
way  of  counsel  fees  and  cost  aud  the  interest 
on  the  entire  purchase  money.  This  certainly 
cannot  be  correct  As  said  by  Mr.  Rawle, 
the  rule  which  has  been  adopted  as  to  the 
measure  of  damages  for  breach  of  this  cove- 
nant Is  very  -simple.  If  the  incumbrance  is 
contingent  in  Its  character,  and  if  nothing  has 
been  paid  by  the  plaintiff  towards  removing 
or  extinguishing  It,  and  If  it  has  inflicted  no 
actual  Injury  upon  him,  he  can  obtain  but 
nominal  damages,  as  he  Is  not  allowed  to  re< 
cover  a  certain  compensation  for  running  the 
risk  of  an  uncertain  Injury.  Rawle  on  Cot. 
120;  Hale  on  Dam.  369.  Until  dower  was 
allotted,  the  widow  has  no  right  to  interfere 
with  plaintiff's  possession.  As  she  never  had 
dower  allotted  be  sustained  no  damage  by 
reason  <rf  the  existence  of  her  right  to  do  so. 
It  may  be  that  for  the  purpose  of  relieving 
bis  estate  from  the  uncertain  extent  of  the 
Incumbrance  the  plaintiff  may  have  filed  a 
petition  against  the  widow  for  the  allotment 
of  her  dower.  The  heir  could  do  so  after  the 
expiration  of  three  months  from  the  death 
of  her  husband.  Revisal  1905,  I  3068. 
Whether,  without  doing  so,  the  plaintiff 
could  sue  upon  the  covenant,  alleging  that 
by  reason  of  the  incumbrance,  the  market 
value  of  bis  title  was  depreciated  in  a  siun 
either  certain  or  capable  of  being  made  so, 
Is  not  presoited  upon  this  appeal,  because 
there  is  no  such  allegation  The  complaint 
is  drawn  upon  the  theory  that  counsel  fees 
actually  paid  and  Interest  on  the  entire  pur- 
chase money  constitute  the  measure  of  dam- 
ages for  the  breach  of  covenant  against  an  in- 
cumbrance which  could,  In  no  possible  event 
have  affected  more  than  one-third  in  value  of 
the  land  during  the  life  of  the  widow.  !»■ 
sue  was  joined  upon  the  demurrer.  His 
honor  was  clearly  correct  in  holding  that 
plaintiff  was  not  entitled  to  recover  upon  the 
complaint  It  may  be  that,  by  an  amendment 
of  the  complaint,  he  would  have  been  entitled 
to  at   least  nominal   damages.    His   honor 


would  have  permitted  such  amendment  if  so 
requested,  but  as  plaintiff  elected  to  stand 
by  his  complaint  as  drawn,  and  as,  for  the 
reasons  we  have  pointed  out  he  is  not  en- 
titled to  maintain  his  action,  we  can  only 
affirm  the  judgment  It  is  well  understood 
that  if  the  facts  set  forth  In  the  complaint 
show  a  remediable  legal  wrong  the  action 
shall  not  be  dismissed  because  of  the  tellet 
demanded.  Here,  however,  while  the  plain- 
tiff shows  that  he  held  defendants'  deed  COB- 
taining  a  covenant  against  Incumbrances,  and 
that  a  contingent  incumbrance  was  In  exiB^ 
ence,  be  further  shows  that  prior  to  the  bring- 
ing of  his  action  the  possibility  of  damage  by 
reason  of  such  incnmbrance  came  to  an  end 
by  the  death  of  the  widow.  He  says: 
"Plaintiff  avers  that  the  bargain,  contract 
and  covenant  •  •  •  was  broken  by  ber 
failure  to  deliver  possession  thereof  to  plain- 
tiff," and  that  "thereby  plaintiff  suffered  loss, 
and  was  endamaged  and  forced  and  compelled 
to  incur  the  expense  and  outlay  above  set 
out  and  that  the  defendant  E.  P.  Browning 
is  liable  to  him  therefor  as  the  measure  of 
bis  damages  by  reason  of  the  breach  of  the 
said  contract  and  covenant  in  failing  to  de- 
liver said  lands  to  plaintiff  and  in  falling  to 
defend  the  title."  This  language,  under  the 
most  liberal  construction  does  not  aver  any 
damage  by  reason  of  the  breach  of  tiie  cove- 
nant against  incumbrance. 

Upon  a  careful  consideration  of  the  com- 
plaint we  concur  with  his  honor  In  sustain- 
ing the  demurrer. 

Affirmed. 


SANDERS  et  al.  v.  BELVB  et  aL 

(Supreme  Court  of  Soath  Carolma.    Sept  16, 
1907.) 

1.  Officebs— PuBuo  Officxbs— DEnnmoR. 

Apart  from. the  statute,  the  distmction  be- 
tween a  public  officer  and  SlU  employ^  la  that  the 
former  is  charged  with  duties  involvmg  an  ex- 
ercise of  Bomt  part  of  the  sovereign  power  in  the 
performance  of  which  the  public  is  concerned, 
and  which  are  continuing  and  not  occasional, 
while  one  merely  performing  duties  required  of 
him  by  persons  employing  htm  under  an  express 
contract  or  otfaerwlse,  though  the  employer  is  a 
public  officer  and  the  employment  be  a  public 
work  or  business,  is  a  mere  employs. 

[Ed.  Note.— For  cases  in  point  se«  Cent   Dig. 
vol.  87,  Officers,  {  1  ] 

2.  Paupers— Poor  La.w  OrncEBS— Poobhousi 

SUPBBINTENDENT. 

Civ.  Code  1902,  I  785,  providm  that  the 
county  board  of  commissioners  shall  have  geo- 
eral  supervision  of  the  county  poorhouae;  and 
section  786  declares  that  the  board  shall  be  em- 
powered to  appoint  a  superintendent  with  such 
assistance  as  ma;  be  needed  to  provide  means 
for  the  employment  of  the  inmates.  Act  1901 
(23  St  at  Large,  p.  *764)  declares  that  the  term 
"public  officer"  shall  include  all  officers  of  the 
state  previously  commissioned,  the  trustees  of 
the  various  colleges  of  the  state,  members  of 
the  various  state  ooards,  dispensary  constables, 
and  other  persons  whose  duties  are  defined  by 
law.  Held,  that  a  poorbouse  superintendent  ap- 
pointed by  a  county  board  of  commissioners  was 
a  public  officer.  ^^  . 
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3.  IWJtmonoW— iHTKKTMtEWCT    WITH    OlTICEB 

— Adkquatb  Rkmedt  At  Law. 

Injunction  will  not  lie  to  restrain  an  In* 
enmbent  ot  Uie  office  of  poorhouee  superintend- 
ent from  interfering  with  an/  sncoeBsor  doly  ap- 
pointed by  a  coonty  Ixiaid  of  conuniasioners;  tne 
appointee  having  an  adeqnata  remedy  by  qno 
warranto. 

4.  PAUPKBS— .POOBHOUSK    SUFXBIIinCHDKIR — 

Tkbu  or  OmcE. 

Under  CIy  Code  1902,  i  786,  empowerint 
the  county  board  of  commiaaioners  to  appoint  a 
poorhonae  saperintendent,  but  failing  to  fix  the 
tana  of  such  saperintendent* •  office,  such  term 
la  ooeztsnaiTe  with  the  term  of  the  board. 
0.  OmoEXB— RxuovAi. 

Const  art.  3.  I  27,  providing  that  officers 
shall  be  removed  from  office  for  incapacity,  mia- 
condnct,  or  neglect  of  dutiea  in  such  manner  as 
may  be  provided  by  law,  with  no  mode  of  trial 
or  removal  as  provided  in  Constitution,  does 
not  abrogate  the  general  rule  that  an  appointive 
officer  may  be  removed  at  the  pleasure  of  the 
appointing  power;  his  term  of  office  not  having 
been  fixed  by  law. 
8.  Bamx— Ihtlixd  Rxmovai.. 

Where  the  power  to  remove  an  appointive 
officer  at  the  pleasure  of  the  appointing  power 
exists,  the  appointment  of  another  person  to 
hold  the  office  operates  as  a  removal  of  the  in- 
cumbent from  the  time  he  receivea  notice  ot 
the  new  appointment. 
T.  PAUTRBa  —  PooiHousa   Sufbbintkrdkiit— 

Rbkovai,. 

The  custom  of  a  retiring  county  board  of 
commissioners  to  elect  a  superintendent  of  a 
poorhonse  and  farm  for  a  period  extending  be- 
vond  their  own  term  could  not  prevent  the  new 
board  of  commissioners  from  appointing  a  new 
superintendent  to  displace  the  appointee  of  the 
old  board  for  a  term  coextenaive  with  the  term 
of  office  of  the  new  board. 

Appeal  from  Common  Pleaa  Clrcoit  Court 
of  Union  County ;   D.  B.  Hydrlck,  Judge. 

Suit  by  Joseph  Banders  and  others  against 
J.  F.  Belue  and  others.  From  an  order  re- 
fusing a  temporary  injunction,  plaintiffs  ap- 
peal.   Affirmed. 

J.  A.  Sawyer,  for  appellants.  Townsend 
ft  Townsend,  for  respondents. 

WOODS,  3.  The  county  board  of  com- 
mlssionera  of  Union  county  on  January  7, 
1907,  appointed  the  plaintiff  S.  G.  Howell 
superintendent  of  the  poorhouse  and  farm. 
The  preceding  county  board  of  commissioners 
on  October  15,  1906,  bad  undertaken  to  ap- 
point the  defendant  J.  Flncber  Belue  superin- 
tendent for  the  term  of  one  year  from  that 
date.  Claiming  the  right  to  hold  the  posi- 
tion under  this  appointment  until  October 
15,  1907,  the  defendant  Belue  refused  to 
surrender  to  Howell  the  property  In  bis 
charge  as  sni>erlntendent  Thereupon  How- 
ell and  two  of  the  county  board  of  commla- 
sloners,  Joseph  Sanders  and  W.  Fowler  Bobo, 
brought  this  action  to  restrain  the  defendant 
Belue  from  Interfering  with  Howell  In  tak- 
ing pofwession  of  the  property  of  the  poor- 
house  and  farm  and  discharging  his  duties 
as  superintendent  Judge  Aldricb  refused 
the  application  for  temporary  Injunction,  and 
plaintiffs  appeal. 

If  the  superintendent  of  the  county  poor- 
house  and  farm  is  an  officer,  then  It  Is  con- 
ceded the  plaintiff  Fowler  has  an  adequate 


remedy  at  law  by  quo  warranto,  «nd  tbers 
would  be  no  ground  to  ask  for  equitable  re- 
lief by  injunction.  The  only  statutory  provi- 
sions bearing  on  the  question,  except  the 
statutory  definition  of  a  public  officer,  are 
these  sections  of  the  Civil  Code  of  1902: 

"Sec.  785.  The  county  board  of  commis- 
sioners shall  have  general  supervision  over 
the  paupers  and  the  poorhonse  and  farm  of 
the  county,  and  tne  said  board  shall  provide 
all  necessary  buildings  for  the  accommoda- 
tion of  the  poor  of  the  county,  with  sufficient 
tillable  land  to  give  employment  to  all  pau- 
I>ers  able  to  work,  and  said  buildings  and 
lands  shall  be  designated  as  the  poorhouse 
and  farm  of  the  county. 

"Sec.  786.  Said  board  shall  be  empowered 
to  make  all  necessary  rules  and  regulations 
for  the  government  of  the  county  poorhouse 
and  farm,  to  appoint  a  superintendent,  with 
such  assistants  as  may  be  needed,  to  provide 
means  for  the  employment  as  may  be  best 
suited  to  the  Inmates  of  the  poorhouse,  to 
see  that  every  pauper  able  to  work  is  em- 
ployed, and  to  appoint  one  or  more  physl- 
dans  to  the  poorhouse,  who  shall  furnish 
medical  aid  to  the  indigent  sick." 

Accepting  any  or  all  of  the  many  defini- 
tions of  public  office  which  have  been  laid 
down  by  Jurists,  It  is  still  often  difficult  to 
say  whether  a  particular  jmsition  is  an  office 
or   a   mere  employment     United   States  ▼. 
Hartwell,  73  U.  S.  385,  18  L.  Ed.  830 ;   Unit- 
ed States  V.  Germalne,  99  U.  S.  503,  25  L. 
Ed.  482;    Ellason  v.  Coleman,  86  N.  C.  235; 
State  T.  Hocker  (Fla.)  63  Am.  St  Rep.  181, 
note ;  Opinion  of  Justices,  8  Me.  481 ,  23  Am. 
&  Eng.  Enc.  822;    McComick  r.  Thatcher,  8 
Utah,  294,  80  Paa  1091,  17  L.  R.  A.  243,  note. 
Laying  aside  for  the  moment  the  statutory 
definition  of  a  public  officer,  we  venture  to 
think  an  examination  of  these  and  other  au- 
thorities will  lead  to  the  approval  of  the 
following  definitions  as  sufficiently  express- 
ing  the   generally   accepted   dlstinctiou   be-] 
tween  a  public  officer  and  an  employ^:   One  f 
who  is  charged  by  law  with  duties  Involving  . 
an  exercise  of  some  part  of  the  soverelt^ 
power,  either  small  or  great,  m  the  perform-   ' 
ance  of  which  the  public  Is  concerned,  and 
which  are  continuing,  and  not  occasional  or    I 
intermittent,  is  a  public  officer.    Conversely,  / 
one  who  merely  performs  the  duties  required 
of  him  by  persons  employing  him  under  an 
express  contract  or  otherwise^  though  such 
persons   be  themselves   public  officers,   and 
though  the  employment  be  in  or  about  a  pub- 
lic  work  or  business.   Is  a   mere  empioy<^.  < 
The  position  of  superintendent  of  the  poor- 
house and  farm  is  created  by  statute  law,  ' 
and  not  by  the  county  board  of  commission- 
ers.   The  person  to  be  appointed  to  the  posi- 
tion Is  designated  by  statute  a  "superintend- 
ent," and  that  term  Itself  connotes  the  as- 
sumption of  responsibility  and  the  exercise 
of  discretion  In  the  details  of  the  managp- 
luent  of  tne  poorhouse  and  farm,  though  sub- 
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ject  to  ttie  general  supervision  of  the  county 
(ward  of  commissioners.  The  care  for  the 
Indigent  Is  universally  recognized  as  falling 
within  the  sovereign  power  of  the  state,  and 
hence  the  superintendent,  in  managing  the 
details  of  the  Institution  provided  by  the 
state  for  the  Indigent  and  helpless,  exercises 
a  part  of  the  sovereign  power.  The  public 
Is  evidently  concerned  In  the  performance  of 
these  duties;  and  it  Is  equally  evident  the 
duties  are  not  Intermittent  or  occasional, 
but  continuing  throughout  every  moment 
from  appointment  to  removal  or  resignation. 
\  The  position,  therefore,  comes  within  all  the 
I  terms  of  the  generally  accepted  definitions 
of  a  public  officer,  as  distinguished  from  an 
employe. 

Act  1001  (23  St  at  Large,  p.  764)  contains 
this  definition  of  a  public  officer:  "The  term 
'public  officers*  shall  be  construed  to  mean  all 
officers  of  the  state  that  have  heretofore 
been  commissioned,  and  trustees  of  the  vari- 
ous colleges  of  the  state,  members  of  the  va- 
rious state  boards,  dispensary  constables, 
and  other  persons  whose  duties  are  defined 
by  law."  The  literal  meaning  of  the  words 
"other  persons  whose  duties  are  defined  by 
law"  could  hardly  have  been  Intended;  for 
the  duties  of  guardians,  administrators,  and 
other  trustees  are  defined  by  law,  and  yet 
it  could  scarcely  have  been  the  Intention 
to  Include  such  persons  in  the  definition  of 
public  officers.  The  Intention  probably  was 
to  Include  In  the  definition  all  persons  whose 
public  duties  are  defined  by  law.  But,  talcing 
the  definition  either  In  this  sense  or  accord- 
ing to  Its  literal  meaning,  It  Includes  the 
superintendent  of  the  poorhoose  and  farm. 
The  thought  will  hardly  be  entertained  for 
a  moment  that  the  defining  of  the  duties  nec- 
essary to  make  one  a  public  officer  necessari- 
ly means  setting  them  out  with  such  precision 
as  to  leave  no  ro<Hn  for  the  exercise  of  dis- 
cretion In  details  of  management  If  this 
were  so,  very  few  county  officers  would  fall 
within  the  definition.  The  Century  Diction- 
ary gives  this  meaning  to  the  word  "define," 
when  used  in  connection  with  the  duties  of  a 
public  office:  "To  fix,  establish,  or  prescribe 
authoritatively."  When  the  statute  empow- 
ers the  cotmty  board  of  commissioners  to  ap- 
point a  superintendent  of  the  county  poor- 
house  and  farm.  It  Is  only  a  change  of  lan- 
guage and  not  of  meaning  to  say  It  empow- 
ers them  to  appoint  a  person  whose  duties 
shall  be  to  superintend  the  poorhouse  and 
farm.  This  Is  defining  the  public  duties  of 
a  person  so  appointed;  for  to  superintend 
means  to  hare  charge  and  direction  of.  The 
statute,  in  placing  upon  the  person  appoint- 
ed the  duties  of  superintending  a  public 
Institution  subject  to  the  supervision  of 
the  county  board  of  commissioners,  defines 
his  duties  with  about  as  much  accuracy  as 
the  nature  of  the  office  will  admit.  The  stat- 
utory definition  of  a  public  officer,  as  well  as 
that  which  was  generally  accepted  before  the 


statute  was  passed,  takes  In  tbb  mQwrintend- 
ent  of  the  x)Oorhouse  and  farm. 

While  It  follows  from  this  conclusion  tbe 
judgment  must  be  affirmed,  the  r»nedy  of  tbe 
plaintiff  being  by  quo  warranto,  and  not  by 
injunction,  yet  the  substantive  question  of  tbe 
right  of  the  two  claimants  to  tbe  office  is  of 
public  Interest  and  should  be  settled  wltbout 
putting  the  parties  to  the  delay  and  expense 
of  protracted  litigation.  Const,  art  1,  f  11. 
provides:  "No  person  shall  be  elected  or  ap- 
pointed to  office  In  this  state  for  life  or  during 
good  behavior,  but  tbe  terms  of  all  officers 
shall  be  for  some  specified  period  except  no- 
taries public  and  officers  In  the  militia." 
It  will  be  observed  this  section  does  not  re- 
quire that  the  term  of  every  officer  shall  be 
fixed  by  direct  legislative  enactment  Tbe 
specified  period  may  be  Inferred  from  tbe 
nature  of  the  office  and  the  duties  of  the 
officer.  For  example,  when  an  inferior  office 
Is  created,  the  tenure  may  be  implied  to  be 
tbe  same  as  that  of  the  superior  office  to 
which  the  inferior  Is  an  adjunct  Such  an 
Implication  is  especially  strong  when  tbe  In- 
ferior officer  Is  charged  with  minor  matters; 
the  general  supervision  and  responsibility  de- 
volving on  tbe  superior  officer.  Tbe  statute 
does  not  in  terms  fix  any  specified  period  dur- 
ing which  an  appointment  to  the  office  of 
superintendent  of  the  poorhouse  and  farm 
continues.  But  the  same  is  also  true  of  the 
offices  of  deputy  clerk  and  deputy  sheriff, 
the  appointments  to  which  continue  during 
the  pleasure  of  tbe  clerk  or  of  the  sheriff 
making  the  appointment.  Yet  It  has  never 
been  doubted,  so  far  as  we  are  aware,  that 
the  term  of  a  deputy  sheriff  or  deputy  clerk 
ends  by  operation  of  law  with  the  term  of 
the  sheriff  or  clerk  by  whom  he  was  appoint- 
ed. The  clerk  and  sheriff  being  charged  with 
general  responsibility  for  the  conduct  of 
their  respective  offices.  It  is  so  plain  that  a 
deputy  appointed  by  a  predecessor  should  not 
bold  over  It  was  deemed  unnecessary  to  say 
that  the  term  of  the  deputy  should  end  with 
the  term  of  the*  clerk  or  sheriff  who  appoint- 
ed him.  So  It  Is  with  the  office  of  superin- 
tendent of  the  poorhouse  and  farm.  The 
county  board  of  commissioners  are  by  law 
made  responsible  for  the  general  supervision 
of  the  poorhouse  and  farm  of  the  county,  and 
it  was  never  Intended  that  the  subordinate 
officer  appointed  by  them  for  the  sui>erintend- 
ence  of  tbe  institution  should  have  a  longer 
term  than  those  by  whom  be  was  appointed. 
Tbe  statutory  scheme  of  general  supervision 
by  tbe  board  and  subordinate  supervision  by 
the  superintendent  repels  the  idea  of  one 
board  having  the  power  to  impose  a  superin- 
tendent on  a  succeeding  board.  To  sustain 
the  power  which  the  retiring  board  attempted 
to  exercise  In  this  case  would  lead  to  prac- 
tical absurdity.  If  they  could  fix  the  term 
of  the  office  by  appointmfent  for  one  year  be- 
yond their  own  term,  they  could  fix  it  for 
ten  years.  D,g,,ed  byGoOglc 
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But  It  would  not  belp  ttae  defendant  Belne 
for  the  conrt  to  hold  the  tenure  of  hla  offlce 
not  limited  by  leglBlatlTe  Intendment  to  the 
term  of  the  board  making  the  appointment; 
for  the  abaolute  power  of  removal  at  pleamire 
Is  Incident  to  the  power  of  appointment,  nn- 
lees  the  law  provide*  dnratlon  of  the  official 
term  or  mode  of  removal.  Ex  parte  Hennen, 
18  Pet  (U.  B.)  269,  10  L.  Ed.  138;  8  Boae't 
Notes,  824;  1  Snpp.  Rote's  Notes,  811 ;  Kelm 
▼.  United  States,  1T7  U.  S.  280,  20  Sup.  Gt 
674,  44  L.  Ed.  774 ;  28  Am.  &  Bng.  Enc.  410. 
It  to  also  well  settled  that,  where  the  power 
to  rooaoTe  at  pleasure  exists,  the  appoint- 
ment of  another  person  operates  as  a  removal 
of  the  incumbent  from  the  time  he  receives 
notice  of  the  appointment  Elx  parte  Hen- 
nen, supra ;  Blake  v.  United  States,  108  V.  8. 
227,  26  L.  Ed.  466 ;  Commonwealth  r.  Sllfer, 
25  Pa.  23,  64  Am.  Dec.  680.  Section  27,  art 
3,  of  the  ConBtltntion,  does  not  make  any  dif- 
ferent rule  of  law.  It  provides:  "Officers 
shall  be  removed  for  incapacity,  misconduct 
or  n^lect  of  duty,  in  such  manner  as  may 
be  provided  by  law,  when  no  mode  of  trial  or 
removal  Is  provided  in  this  Constitution." 
The  requirement  that  officers  shall  be  remov- 
ed for  Incapacity,  official  misconduct,  or  neg- 
lect of  duty  in  such  manner  as  may  be  pro- 
vided by  law  by  no  means  implies  abrogation 
of  the  general  rule  of  law  above  stated  that 
an  appointed  officer  may  be  removed  at  the 
pleasure  of  the  officer  who  appointed  him. 
The  affidavits  tending  to  show  that  for  some 
years  the  retiring  county  board  of  commis- 
sioners have  been  accustomed  to  elect  a  sn- 
perlntendeat  of  the  poorhouse  and  farm  for  a 
period  extending  beyond  their  own  term  can- 
not have  the  effect  of  changing  the  law.  Nor 
can  the  court  take  account  of  the  charge  that 
Belne,  thangh  recognized  as  an  excellent  of- 
ficer, was  turned  out  of  office  in  fnlflllment  of 
campaign  promises.  However  nnworthy  and 
unjust  such  action  may  be,  the  account  for  it 
most  be  rendered,  not  to  the  court,  but  to  the 
people  at  the  ballot  box.  While  the  defend- 
ant Belue  has  no  right  whatever  to  the  offlce 
of  superintendent  of  the  poorhonse  and  farm 
of  Union  county,  the  remedy  of  the  plaintiff 
Howell  is  by  quo  warranto,,  and  not  injnno 
tion. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


GREENWOOD  GRANITE  ft  CONST.  CO.  v. 
WARE  SHOALS  MFO.  CO. 

(Snprems  Court  of  South  Carolina.    Sept  16, 
1907.) 

I.  RxrSBKNOD— COUPULSOBT    Rbrbsrok— Na> 
TDn  at  Acnoif. 

Where  the  statement  of  a  cause  of  action 
faiTolTed  allegations  of  a  partnership  relation,  a 
complication  of  parties,  and  necessitated  an 
examination  of  a  long  account,  and  the  state- 
ment of  another  cause  of  action  raised  issues 
with  reference  to  an  agpuoy.  trust,  and  account- 
in;,  and  the  answer  tendered  issues  as  to  a  part- 
nenbip  and  eqoitabk  issues  oonceming  the  fore- 


closure of  a  chattel  mortgage,  it  wss  a  proper 
case  for  a  oompnlsor;  reference  as  authorized  by 
Code  Civ.  Proe.  1902,  (  293. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Reference,  |  6.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  James  Aldrlcb, 
Judge. 

Action  by  the  Greenwood  Granite  &  Con- 
struction Company  against  the  Ware  Shoals 
Manufacturing  Company.  From  an  order 
transferring  the  cause  to  the  equity  calendar, 
and  referring  It  to  a  master  to  take  and  re- 
port testimony,  plaintiff  appeals.     Affirmed. 

Sbeppards,  Grier  ft  Park,  for  appellant 
Dial  ft  Todd,  for  respondent 

WOODS,  J.  This  Is  an  appeal  from  the 
order  of  Hon.  James  Aldrlcb,  holding  the 
cause  should  be  tried  on  the  equity  side  of 
the  court  and  accordingly  transferring  It 
from  calendar  1  to  calendar  2,  and  referring 
it  to  the  master  to  take  and  report  testi- 
mony. 

Section  274,  Code  CIt.  Ptoc.  1902,  provides: 
"An  Issue  of  fact  in  an  action  for  the  re- 
covery of  money  only,  or  of  specific,  real  or 
personal  property,  must  be  tried  by  a  jury, 
unless  a  jury  trial  be  waived,  as  provided  in 
section  288,  or  a  reference  be  ordered."  By 
section  293,  the  court  is  authorized  to  order 
a  referoice  without  consent  "(1)  where  the 
trial  of  an  Issue  of  fact  shall  require  the 
examination  of  a  long  account  on  either  side; 
In  which  case  the  referee  may  be  directed 
to  hear  and  decide  the  whole  issue,  or  to 
report  upon  any  specific  qaestlon  of  fact  in- 
volved therein;  or  (2)  where  the  taking  of 
an  account  shall  be  necessary  for  the  in- 
formation of  the  court,  before  judgment,  or 
for  carrying  a  judgment  or  order  into  effect" 
The  circuit  decree  thus  states  the  nature  of 
the  Issues:  "In  the  Issues  of  the  first  cause 
of  action  there  are  allegations  of  a  partner- 
ship relation  and  a  complication  of  parties. 
In  the  issues  of  several  other  causes  of  ac- 
tion there  is  shown  to  be  the  necessity  of  ex- 
amining a  long  account  of  the  cost  of  cer- 
tain work  and  for  estimating  a  certain  per- 
centage thereon,  as  well  as  the  examining  of 
long  complicated  accounts  In  reference  to 
payments.  In  one  of  the  causes  of  action  the 
Issues  Involve  the  relation  between  the  par- 
ties of  agency,  trust,  and  accounting.  In 
the  Issues  made  by  the  counterclaims  set  up 
in  the  answer  and  the  reply  of  the  plaintiff 
thereto  are  Involved  the  partnership  relation 
and  the  equitable  issues  of  the  foreclosure 
of  a  chattel  mortgage,  and  it  also  seems  nec- 
essary to  examine  long  and  complicated 
accounts  on  both  sides.  A  careful  examina- 
tion of  this  case  convinces  me  that  the  Is- 
sues are  peculiarly  involved,  and  the  neces- 
sity exists  for  the  taking  and  examining 
long  and  complicated  accounts.  I  am  sat- 
isfied that  a  trial  of  the  issues  by  jury  would 
be  almost  Inpractlcable,  and,  In  addition  to 
the  equitable  Issues  presented,  and  by  rea- 
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■on  of  tbe  necessity  of  the  examination  of 
long  and  complicated  accounts,  tbe  remedy 
at  law  is  greatly  embarrassed  and  Inadequate, 
and  tberefore,  in  order  to  properly  ascertain 
tbe  trutb  and  do  exact  and  substantial  Jus- 
tice between  tbe  parties,  tbe  trial  sbould  be 
bad  on  tbe  equity  side  of  tbls  court."  In- 
spection of  tbe  pleadings  sbows  beyond  all 
doubt  tbe  correctness  of  tbe  conclusion  of 
tbe  circuit  court.  Tbe  power  of  tbe  circuit 
court  to  transfer  sucb  a  cause  to  calendar 
2  and  make  an  order  of  reference  is  fully 
sustained  by  authority.  Devereui  v.  Mo- 
Crndy,  46  S.  C.  146,  24  8.  E.  77;  Green  v. 
McCarter,  64  S.  G.  200,  42  S.  E.  157;  Price 
T.  Middleton,  76  S.  C.  105,  55  S.  E.  156. 

Tbe  Judgment  of   this  court  is  tbat  tbe 
Judgment  of  tbe  circuit  court  be  aSiimei. 


ROCHESTER  et  al.  v.  BULL. 

(Supreme  Court  of  South  Carolina.    Sept  24, 
1907.) 

L  HiOHWATS— Adtouobilx  AcciDEins- Nia- 
LiOENCE  or  Dbiveb-^-Question  roB  Jubt. 
In  an  action  for  injuries  to  piaintifCs  wife 
resulting  from  plaintiff's  muie  becoming;  fright- 
ened at  defendant's  avttomobile,  which  was 
stopped,  with  the  engine  running,  near  a  bridge 
to  permit  plnintiff  to  pass,  evidence  held  to  re- 
quire submission  of  tne  question  of  the  negli- 
gence of  defendant's  chauffer  to  the  jury. 

2.   TBIAI/— iRSTEUOnONS— GONBTBUOIIOR    AS   A 
WnOLK. 

Where  the  court  had  previously  charged 
that  a  person  would  not  be  liable  unless  nis 
negligence  was  the  proximate  cuuse  of  the  in- 
Jury,  an  instruction  that,  if  negligence  of  de- 
fendant's agent  caused  the  injury,  tbe  principal 
would  be  liable,  was  not  erroneous  for  failure 
to  charge  that  such  liability  would  occur  only 
for  injuries  whicb  were  proximately  caused  by 
the  agent's  negligence. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  46,  Trial,  ((  703-718.] 

8.  Masteb  ahd  Sebvant— Acts  of  Sebvant— 

LlABiLlTT  OF  Master. 

Acts  of  a  servant  within. the  scop<>  of  his 
duties  are  those  of  the  master,  and  the  master's 
liability  for  his  servant's  acts  is  the  same  aa  if 
he  had  been  acting  himself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §  1217.] 

4.  Tbiai^-Specific  Instbuotions— Requests. 
Defendant  cannot  object  that  the  instmc- 
tions  given  were  gmeral  principles  of  law  wheie 
no  specific  instructions  were  requested. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  t  628.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  Coimty ;  Ernest  Gary,  Judge. 

Action  by  Ttiomas  M.  Rochester  and  anotb- 
er  against  J.  A.  Bull.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    AfHrmed. 

Hayneswortb  &  Patterson)  for  appellants. 
Blythe  Sc  Blythe,  for  respondent 

POPE,  C.  J.  Tbis  action  was  brought  by 
tbe  plaintiffs,  Xbomas  M.  Bocbester  and  bis 
wife,  Caroline  Bocbester,  to  recover  damages 
of  tbe  defendant,  J.  A.  Bull,  for  injuries 
alleged  to  have  been  caused  by  bis  negli- 
gence.   Tbe  facts  are  as  follows:    On  Au- 


gust 30,  1904,  tbe  plaintiffs  were  going  along 
the  road  leadbig  from  tbe  city  of  Greenville, 
In  tbe  direction  of  CUck  Springs,  In  a  wagon 
drawn  by  a  mule.  As  tbey  drew  near  to 
tbe  bridge  leading  across  Ricbland  creek,  <» 
coming  around  a  sharp  curve  about  75  yards 
from  the  foot  of  the  bridge,  the  automobile 
of  tbe  defendant  was  seen  approaching,  it  be- 
ing then  Just  about  to  run  off  of  tbe  bridge. 
The  plaintiff  Thomas  Bocbester  at  once  sig- 
naled tbe  driver  of  tbe  machine  to  st(^  Tlie 
road  at  tbis  point  is  down  a  comparatively 
steep  grade,  and  is  narrow.  On  the  left- 
band  side  approaching  tbe  bridge  is  a  high 
bank,  while  on  tbe  other  side  is  a  steep  bluff 
leading  down  to  tbe  creek.  Tbe  autontobile, 
in  compliance  with  tbe  signal  of  the  plain- 
tiff, was  run  into  a  cut-out  in  tbe  l>ank  on 
tbe  left-band  side,  and  the  forward  motion 
of  tbe  machine  stopped.  Tbe  motor,  how- 
ever, was  permitted  to  continue  running,  and, 
according  to  tbe  testimony  of  tiie  plalntifb, 
gave  forth  much  noise  and  caused  tbe  wliole 
machine  to  vibrate.  Tbe  plaintiffs  continued 
their  approach;  the  mule  becoming  more  or 
less  frightened  aa  be  neared  tbe  machine 
When  be  was  almost  opposite  It,  be  became 
uncontrollable,  and  ran  over  to  tbe  extreme 
right  of  tbe  road,  where  he  struck  a  tele- 
phone pole,  throwing  the  plaintiffs  from  tbe 
wagon,  and,  according  to  tbe  allegations  of 
tbe  complaint,  injuring  Mrs.  Rochester.  At 
the  conclusion  of  plaintiffs'  testimony,  de- 
fendant made  a  motion  for  a  nonsuit  on  the 
ground  tbat  there  was  absolutely  no  evicl«ice 
showing  negligence  on  bis  part  Judge  Bm- 
est  Gary  refused  tbe  motion,  and,  tbe  case 
t>eing  submitted  to  tbe  Jury,  a  verdict  of 
$475  was  returned  for  tbe  plaintiffs.  The 
defendant  now  comes  to  tbls  court  for  relief. 
Tbe  exceptions  first  raise  tbe  pomt  as  to 
whether  or  not  it  was  error  to  deny  the 
nonsuit  It  is  too  well  settled  to  require  the 
citation  of  authority  that  where  there  Is  a 
scintilla  of  evidence  going  to  sustain  a  cause, 
a  nonsuit  cannot  be  granted.  Tbe  question, 
tberefore,  resolves  itself  into  whether  or  not 
there  was  any  evidence  in  tbe  case  no-w  be- 
fore us.  We  think  it  is  a  fact  of  which 
courts  will  take  Judicial  notice  tbat  automo- 
biles on  highways,  especially  where  they  are 
infrequent,  liave  a  toidency  to  frighten  ani- 
mals. The  duty,  therefore,  devolves  upon 
the  drivers  of  such  machines  to  exercise  due 
care  to  prevent  accidents.  Tbe  amount  of 
care  necessary  varies  with  the  various  dr- 
cumstunces.  Acts  which  in  a  given  case 
might  be  negligence  in  another  might  be  due 
care,  Tberefore  it  is  almost  absolutely  neces- 
sary tbat  wtiat  action  amounts  to  due  care 
must  be  a  question  of  fact  From  tbe  eyi- 
dence,  it  would  seem  tbat  tbe  present  case  is 
one  In  which  much  care  was  required.  The 
character  of  the  ground,  tbe  exposed  situa- 
tion of  tbe  plaintiffs,  and  tbelr  little  chil- 
dren, the  fright  of  the  mule  on  tbe  present 
and  prior  occasions,  tbe  noise  of  tbe  machine, 
were  all  circumstances  going  toodl  for  the 
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exeTclae\>f  much  care,  such  care  as  a  prudeat 
person  voiild  exercise.  Whether  the  defend- 
ant In  the  present  case  exercised  such  care  U 
not  M>  absolutely  evident  that  it  may  be  decid- 
ed as  a  matter  of  law.  It  Is  a  question  pe- 
culiarly witiiln  the  province  of  the  Jury,  and 
the  nonsuit  was  therefore  properly  refused. 

The  circuit  Judge  at  the  close  of  his  ctiarge 
told  the  Jury  that,  if  negligence  of  the  agent 
in  charge  of  the  automobile  caused  the  in- 
Jury,  the  principal  would  be  liable.  The  de- 
foidant  alleges  error  in  his  falling  to  qualify 
this  language  so  as  to  make  the  principal  lia- 
ble only  for  such  injuries  as  were  caused 
proximately  by  the  agent's  negligence.  Tliia 
exception  cannot  be  sustained.  The  court 
bad  previously  charged  that  a  person  would 
not  be  liable,  unless  tiis  negligence  was  the 
proximate  cause  of  the  injury.  Now,  if  a 
person  would  only  be  liable  for  the  proximate 
results  of  his  acts  when  be  acted  himself,  it 
would  seem  a  queer  conclusion,  one  which  a 
person  of  ordinary  reason  would  not  draw, 
that,  when  he  acted  through  an  agent,  be 
would  be  held  liable  for  all  injuries,  wbetber 
proximate  or  not  The  proposition  is  famil- 
iar to  tbe  ordinary  mind  that  the  acts  of 
an  agent  within  the  scope  of  bis  duties  are 
those  of  tbe  master  and  tbe  master's  liability 
for  his  agent's  acts  are  the  same  as  if  he  had 
been  acting  himself.  The  court  certainly 
stated  correct  propositions  of  law.  True  they 
were  general  principles,  but,  if  tbe  defend- 
ant wished  anything  more  specific,  be  should 
bave  requested  it 

It  is  ttie  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


MONTAOUB  et  al.  v.  HOOD. 

(Supreme  Court  of  South  Carolina.    Sept  24, 
1907.) 

Landlobo  and  Tenant— Recovbbt  or  Pos- 
session BT  Landlord. 

Defendant  having  entered  lands  under  a 
lease  from  plaintiff's  vendor,  and  not  having 
surrendered,  but  remained  in,  possession,  after 
termination  of  the  lease,  plaintiff's  remedy  is  not 
by  injanction  to  prevent  alleged  repeated  tres- 
passes but  the  statutory  remedy  against  a  ten- 
ant at  will  or  holding  over. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  t  1180.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  R.  O.  Purdy,  Judge. 

Action  by  R.  L.  Montague  and  another 
against  James  R.  Hood.  Judgment  for  de- 
fendant   Plaintiff  appeals.    Affirmed. 

.  Tbe  decree  of  tbe  trial  court  is  as  fol- 
lows: 

'This  suit  was  instituted  for  the  purpose 
of  obtaining  a  permanent  injunction  against 
the  defendant  to  prevent  alleged  repeated 
tret^Msaes  by  him  upon  tbe  premises  referred 
to  in  the  complaint.  The  defendant  lived 
about  three  miles  from  the  premises,  but 
had  been  renting  the  piaces  for  several  years, 
subletting  portions  of  the  premises  to  par- 


ties In  actual  occupancy.  Wlille  this  state 
of  things  existed,  the  premises  were  optioned 
to  the  plaintiffs,  and  the  options  were  closed 
by  a  deed  of  conveyance  on  the  29th  day 
of  March,  1906,  but  as  a  matter  of  fact  tbe 
transaction  bad  been  finally  closed  prior  to 
that  date.  On  January  SO,  1905,  Mr.  W.  H. 
Warley,  who  had  charge  of  the  proiierty 
for  himself  and  tbe  other  owners  of  it,  ad- 
dressed a  letter  to  the  defendant  as  follows: 
'I  beg  to  notify  you  that  Mt  Hope  and  Oak- 
land plantations  have  been  sold  to  Mr.  R.  L. 
Montague.  You  will  please  turn  tbe  prop- 
erty over  to  Mr.  Montague  upon  presentation 
of  this  letter  and  will  appreciate  your  facil- 
itating him  in  any  way  that  yon  can.  From 
my  conversation  'n'itb  Mr.  Montague  I  think 
you  can  arrange  to  rent  tlie  property  from 
him.'  Mr.  Tucker  took  this  letter  and  pre- 
sented it  to  Mr.  Hood  at  his  residence  about 
tbe  1st  or  2d  of  February.  What  took  place 
at  that  time  Is  conflicting;  Mr.  Tucker  giv- 
ing one  version,  and  Mr.  Hood  and  others 
giving  a  different  version.  Mr.  Tucker  con- 
tends that  the  result  of  tbe  interview  with 
Mr.  Hood  was  the  recognition  of  tbe  right 
of  Mr.  Warley  to  sell  the  property,  and  also 
a  recognition  of  the  right  of  the  purctiasers 
to  the  possession,  and  says  that  be  was  au- 
thorized by  Mr.  Hood  to  submit  an  offer  of 
$400  as  a  rent  for  the  property  for  tbe  year 
1906.  Mr.  Tucker  wrote  Mr.  Hood  saying 
that  they  bad  decided  to  rent  it  to  Mr.  Rog- 
ers. Mr.  Hood  consulted  Messrs.  Dennis  & 
Mann,  bis  attorneys,  and  they  wrote  to  know 
If  they  could  not  arrange  for  Mr.  Hood  to 
plant  tbe  places  for  the  year  1905,  and  con- 
cluded by  exprestdng  tbe  hope  that  some 
arrangements  could  be  made  without  being 
forced  into  tbe  courts.  This  was  on  the 
20th  of  February.  Upon  receiving  a  negative 
answer,  containing  also  a  recital  of  the  po- 
sition taken  by  the  plaintiffs,  Messrs.  Dennis 
&  Mann  notified  the  plaintiffs  on  March  8tb 
that  they  had  advised  Mr.  Hood  not  to  sur- 
render the  premises.  On  April  6th  this  ac- 
tion was  commenced  and  a  temporary  In- 
junction was  obtained.  A  motion  was  made 
to  set  aside  this  injunction,  but  Judge  Mem- 
mlnger,  after  carefully  going  over  the  situa- 
tion as  presented  to  him,  declined  to  grant 
the  order.  The  testimony  having  Iteen  taken 
before  a  referee,  the  case  Is  submitted  to  me 
for  adjudication. 

"An  injunction  cannot  be  used  as  a  means 
to  obtain  possession  of  property.  Pelzer  v. 
Hughes,  27  S.  C.  408,  3  S.  E.  781.  But  It  is 
now  settled  that,  In  order  to  prevent  a  mul- 
tiplicity of  suits  and  the  annoyance  conse- 
quent upon  repeated  trespasses,  this  means 
may  be  resorted  to.  McClellaa  v.  Taylor, 
64  S.  C.  438,  32  S.  B.  527 ;  Alderman  v.  Wil- 
son, 69  &  C.  156,  48  S.  E.  85.  The  question 
naturally  arises  In  this  case  as  to  what  was 
the  true  status  of  the  parties  at  the  time  of 
the  sale  made  by  Mr.  Warley  to  tbe  plain- 
tiffs, and  naturally.,  in  connection  therewith, 
whether  the  defendant  was  a/trespassen    If 
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the  defendant  was  a  trespasser  annoying  the 
plaintiffs  in  the  possession  of  the  premises, 
then  the  plaintiffs  would  have  a  right  to  en- 
join him  from  the  repetition  of  such  acts, 
but  if  he  was  in  possession  of  the  premises 
as  a  tenant,  either  at  will,  or  holding  orer, 
or  as  rlghtfalty  a  tenant  under  a  contract, 
then  this  reipedy  cannot  be  applied  for  in  the 
first  two  cases,  there  would  be  a  statutory 
remedy,  and  In  the  latter  case  the  defend- 
ant would  be  ^titled  to  the  premises.  Mr. 
Warley  notified  the  defendant.  In  writing,  in 
November,  1904,  that  tbe  verbal  contract  of 
lease  for  five  y^ars  had  expired,  and  that 
he  could  not  rent  to  him  for  the  year  1906  on 
the  samp  terms,  but  that  he  would  do  nothing 
until  the  defendant  could  see  him,  and  Mr. 
Warley  says  that  the  defendant  did  see  him, 
and  th^t  the  result  of  the  conference  was 
that  t^e  defendant  was  advised  that  the 
places  were  imder  option,  and  that  the  option 
might  be  closed  at  any  time,  and  any  plant- 
ing for  the  year  1906  would  be  subject  to  the 
rlghtu  of  the  purchasers.  There  Is  a  lack 
of  a{freement  as  to  all  of  these  matters  from 
the  defendant's  standpoint  Be  that  as  it 
may,  on  January  30,  1905,  Mr.  Warley  and 
tbe  plaintiffs  recogniEed  the  defendant  as  be- 
ing then  In  possession  of  the  premises,  and 
tbe  letter  addressed  to  the  defendant  is  su^- 
cient  evidence  of  that  fact,  for  it  requests 
the  defendant  to  turn  over  the  premises  to 
the  purchasers.  If  be  delivered  the  premises 
to  the  plaintiffs  and  recognized  their  rights, 
then  he  bad  no  right  upon  tbe  premises  aft- 
er that.  That  there  was  something  said 
between  tbe  parties  about  renting  the  prem- 
ises is  manifest,  and  that  some  arrangement 
was  sought  to  be  made  in  an  amicable  man- 
ner with  tbe  purchasers  Is  also  manifest 
One  cannot  escape  this  conclusion  from  read- 
ing the  letter  written  by  Mr.  Tucker  to  the 
defendant,  and  from  reading  the  letter  of 
Messrs.  Dennis  &  Mann.  The  first  Is  a  state- 
ment made  from  tbe  plaintiff's  standpoint, 
and  the  latter  is  a  statement  made  from  the 
defendant's  standpoint  That  the  defendant 
had  not  given  up  tbe  premises  Is  evidenced 
by  the  fact  that  he  took  counsel  with  Messrs. 
Dennis  &  Mann,  and  it  showed  that  he  was 
then  ready  to  enter  into  a  treaty  for  the 
place  for  the  year  1905,  but  with  the  reser- 
vation that  he  hoped  this  could  be  done  with- 
out resorting  to  the  courts.  This  treaty  did 
not  result  in  such  an  arrangement,  and  as  a 
matter  of  fact  the  defendant  did  not  siur- 
render  the  premises  to  the  plaintiffs,  or 
to  Mr.  Rogers,  their  agent  and  the  plaintiffs, 
from  the  testimony,  were  not  In  possession 
and  control  of  tbe  premises  at  the  time  of  the 


commencement  of  this  action.  Such  being 
the  case,  the  plaintiffs  were  not  entitled  to 
the  order  of  Injunction,  and  the  same  should 
be  dissolved.  Having  reached  this  conclu- 
sion, a  reference,  under  the  Code,  to  ascertain 
tbe  damages,  if  any,  follows,  as  a  matter  of 
course.  Hill  v.  Thomas,  19  S.  C  236;  Manl- 
dln  V.  aty  of  QreenviUe,  64  S.  a  444.  42  S. 
E.  202;  Lewis  ▼.  Jones,  66  &  a  157,  43  & 
E.  526. 

"It  is  therefore  ord«ed,  adjudged,  and  de- 
creed that  the  temporary  injunction  hereto- 
fore granted  herein  be,  and  the  same  is  here- 
by, dissolved,  and  that  the  complaint  herein 
be,  and  the  same  is  hereby,  dismissed,  with 
costs,  and  that  tbe  defendant  be,  and  he  Is 
herel>y,  given  leave  to  enter  op  jndgmoit 
herein  accordingly.  It  Is  further  ordered,  ad- 
judged, and  decreed  that  it  be  referred  to  H. 
W.  Harvey,  Esq.,  master  of  this  court,  to  as- 
certain and  report  what  damages,  if  any, 
have  been  sustained  by  reason  of  tbe  said 
injunction,  and  to  report  the  same  to  die 
court  and  that  at  least  four  days'  notice 
of  the  reference  or  references  held  hereun- 
der, be  given  to  all  parties  In  interest  in  tlie 
case,  or  their  attorney,  and  to  the  sureties 
named  in  the  bonds  or  undertakings  ex- 
ecuted In  this  case. 

"I  think  it  due  to  Mr.  Warley  to  say  that 
I  am  satisfied  that  in  his  dealings  with 
the  plaintiffs  he  had  entirely  overlooked  the 
fact  that  he  had  signed  the  writtoi  option 
which  was  afterwards  produced  by  tbe  de- 
fendant; but  as  the  defendant  was  In  tbe 
actual  possession  of  the  premises  at  the  time 
of  the  commencement  of  this  action,  the  re- 
sult must  be  tbe  same,  whether  he  was  hold- 
ing over  under  the  previous  years'  renting, 
or  whether  he  was  holding  under  tbe  terms 
of  the  contract  and,  even  if  he  entered  into 
a  written  lease  for  each  year  previous  to 
that  time,  that  was  entirely  consistent  upon 
the  terms  of  the  contract  for  it  provided 
for  a  separate  agreement  for  each  year,  in- 
dependent of  the  general  contract  whidi  he 
held.  This  contract  was  binding  upon  Mr. 
Warley,  although  signed  only  by  him.  1 
Chitty,  Contracts  (Ed.  1874)  453." 

Huger  Sinkler  and  B.  A.  Hagood,  for  appel- 
lant   M.  Butledge  Bivers,  for  respondent 

POPE,  O.  J.  After  a  careful  consideration 
of  the  testimony  set  forth  by  tbe  record  In 
this  case,  this  court  is  satisfied  that  the  de- 
cree of  the  circuit  judge  is  correct,  and  there- 
fore adopts  it  as  the  opinion  of  this  court 

It  is  the  judgment  of  this  court  that  tbe 
judgment  of  tbe  circuit  court  be  affirmed. 
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Is  of  Virginia.    Sept 


MANDAWUS— SUBJKCTS  OF  RKi.Kr— Othik  Ad- 

BQUATI  REUEDT. 

Code  Ya.  1904,  (  86,  provides  that  any  five 
qaalified  voters  of  an  election  district,  15  days 
previous  to  tlie  regular  days  of  registration,  may 
post  a  notice  of  the  names  of  persons  alleged 
to  be  improperly  registered :  that  on  the  day  of 
registration  the  registrar  snail  hear  testimony 
as  to  the  right  of  persons  named  in  the  notice  on 
the  registration  books,  and  that,  if  he  be  satisfied 
that  any  person  is  not  a  qualified  voter,  he  may 
strike  his  name  from  the  cooks ;  and  that  from 
such  decision  any  person  may  appeal,  as  provid- 
ed in  section  ^a.  Section  83a  provides  that 
any  person  denied  registration  shall  have  the 
right  to  appeal  to  the  circuit  court,  and  that  a 
judgment  in  favor  of  him  shall  entitle  him  to 
registration,  and  that  from  a  judgment  against 
him  a  writ  of  error  shall  lie  to  the  Supreme 
Court  of  Appeals.  Held  to  provide  an  adequate 
remedy  to  strike  the  names  of  persons  illegally 
registered  from  registration  books;  and  hence 
mandamus  would  not  lie  for  that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  33.  Mandamus,  {{  8,  21.] 

Two  petitions  for  writs  of  maodamns  by 
J.  W.  Spitler  and  another,  one  against  R.  M. 
Guy  and  the  other  against  J.  A.  Hutchesoo, 
registrars,  to  compel  tbem  to  erase  the  names 
of  certain  persons  alleged  to  have  been  il- 
legally registered  from  the  registration  books 
of  their  respective  precincts.  F.  M.  Merrlken 
and  another,  representing  themselves  as  reg- 
istered and  duly  qualified  voters,  filed  their 
petition,  and  were  permitted  to  come  into 
the  proceeding  and  make  defense.  Writs 
denied. 

Tomer  K.  Hackman  and  Tbos.  Whitehead, 
for  petitioners.  Patrick  ft  Gordon,  Timber- 
lake  ft  Nelson,  H.  H.  Wayt,  Charles  Curry, 
and  F.  B.  Kennedy  for  respondents. 

PER  CURIAM.  This  day  came  again  the 
parties  by  counsel,  and  the  court,  having  ma- 
turely considered  the  transcript  of  the  rec- 
ord of  the  petition  aforesaid  and  arguments 
of  cotmsel,  is  of  opinion  that  the  petitioners 
have  an  adequate  remedy  by  virtue  of  sec- 
tions 86  and  88a  of  the  Code  of  Virginia  of 
1904,  and  upon  the  authority  of  Eubank  v. 
Boughton,  98  Va.  499,  36  S.  E.  529,  the  prayer 
of  the  i>etitioners  for  a  writ  of  mandamus 
is  denied,  and  it  is  ordered  that  the  respond- 
ents recover  of  the  petitioners  their  costs  In 
this  behalf  expended. 

Writs  denied. 


WRIGHTSVIIiLB  ft  T.  R.  CO.  v.  GORNTO. 

(Supreme  Court  of  Georgia.    Aug.  9,  1907.) 

L  I>BATH— Action  »o»— Dakaqes— Evidbrcb. 
In  a  rait  to  recover  the  value  of  a  life  al- 
leged to  have  been  destroyed  by  the  negligence 
of  the  defendant,  it  is  proper  to  prove  what  was 
tb»  occupation  of  the  deceased  and  the  amount 
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of  money  which  he  usually  made  each  year  in 
his  business,  in  order  to  illustrate  his  earning 
capacity. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  {  88.] 

2.  Erbob,  Wsrr  of— PBEStruFTions. 

Where  the  trial  judge  in  his  charge  informs 
the  jury  that  the  contentions  of  the  parties 
made  during  the  trial  are  so  and  so,  it  will,  in 
the  absence  of  a  certificate  by  him  to  the  con- 
trary, be  presumed  that  his  statement  of  such 
contentions   wag  correct. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  3753.] 

3.  TBIAI/—INSTRUCTIONS— MaTTEBS  OF  LAW. 

If  the  court  correctly  instructs  the  jury  as 
to  the  law  applicable  to  the  issues  involved  in 
the  case,  mere  failure  to  "afiirmatively"  state 
the  contentions  of  the  parties  as  shown  by  the 
pleadings  is  not  cause  for  a  new  trial. 

4.  Same— RequESTS  in  WRrriNo— NECESsrrr— 

RAILBOADB — ACCIDENI    Al    CBOSSINO. 

Where,  in  a  suit  to  recover  damages  for  the 
homicide  of  a  person  killed  npon  a  public  rail- 
road crossing  by  a  train  of  the  defendant  com- 
pany, the  court  charges  the  jury  that  if  thev 
believe  that  the  railroad  company  was  negl^' 
gent,  and  that  the  deceased  by  ordinary  care  and 
diligence  could  have  avoided  the  consequences  of 
such  negligence,  the  plaintiff  cannot  recover,  it 
is  not  error  to  fail  to  charge  that  the  deceased 
was  under  the  duty  of  exercising  ordinary  and 
reasonable  care  and  diligence  before  entering 
upon  the  railroad  crossing,  when  such  instruc- 
tion is  not  requested  in  writing  by  the  defend- 
ant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  (  648.] 

5.  Ebbob,  Writ  of— Assignment  of  Ebrob. 

There  is  no  merit  in  an  assignment  of  error 
that  the  court  failed  to  charge  the  Jury  a  cer- 
tain principle  of  law  applicable  to  the  case, 
when  it  appears  that  this  principle  was  correct- 
ly given  in  charge  to  the  jury. 

6.  Railroads  —  Accident  at  Cbossino— In- 

8TBU0TION8. 

In  a  case  of  the  character  indicated  in  the 
fourth  headnote,  it  is  not  error  to  instruct  the 
jury  that  if  they  find  that  at  the  time  of  the 
occurrence  in  question  the  train  of  the  defendant 
company  was  not  running  on  schednle  time,  they 
can  take  that  circumstance  into  consideration  In 
determining  whether  or  not  the  deceased  had 
reason  to  apprehend  danger  at  such  time. 

7.  TBiAL— Ikstbuctions. 

Where  the  trial  judge  begins  his  instruc- 
tions as  to  the  law  applicable  to  a  particular 
issue  in  the  case  with  the  language,  "Now  in 
this  case  I  charge  you  that  the  plaintiff  would 
not  be  entitled  to  recover  unless,  etc.,  the  use, 
in  such  connection,  of  the  words  "in  this  case" 
is  not  calculated  to  mislead  the  jury  into  l>e- 
lieving  that  the  only  issue  in  the  case  is  the 
one  here  referred  to  by  the  court,  when  in  the 
same  connection  and  In  other  portions  of  the 
charge  the  jury  is  correctly  instructed  as  to 
other  issues. 

8.  Samb—Nbolioence— Comparative    Neoli- 

GENCE— InSTBUCTIONS. 

Upon  the  trial  of  an  action  of  the  character 
heretofore  indicated,  the  court  in  different  por- 
tions of  its  charge,  having  read  to  the  jury  nee- 
tions  2322  and  ^0  of  the  Civil  Code  of  1895, 
subsequently  instructed  them:  "If  the  deceased 
and  the  agents  of  the  defendant  company  were 
both  at  fault,  and  the  deceased  may  have  in  some 
way  contributed  to  the  Injury  which  resulted 
in  his  death,  bat  could  not  by  the  use  of  ordinary 
care  and  diligence  have  avoided  the  consequences 
caused  by  the  negligence  of  the  defendant,  the 

Slaintiff  may  recover,  even  if  you  find  that  the 
eceased  was  negligent  but  the  amount  of  dam- 
ages would  be  diminished  in  proportion   to  the 
amount  of  default  attributable  to  the  negligence 
ilized  by  v^' 
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of  the  deceased."  Beld:  (a)  That  the  charge 
did  not  instruct  a  recovery  for  the  plaintiff, 
even  though  the  negligence  of  the  deceased  ana 
that  of  the  defendant  company  yrere  equal,  or 
that  of  the  companv  vras  less  than  that  of  the 
deceased ;  and  (b)  tnat,  in  view  of  the  instruc- 
tions ^iven  as  above  stated,  the  failure  to  charge 
thril,  if  the  negligence  of  the  deceased  and  that 
of  the  company  were  eqnal,  the  plaintiff  conld 
not  recover,  was  not  cause  for  a  new  trial,  no 
request  having  been  made  to  charge  on  the  sob- 
Ject  of  equality  of  negligence. 

9.  Railboads— Accident  at  Cbosbiro — Evi- 
dence. 

The  motion  for  a  nonsuit  was  properly 
overruled,  the  verdict  was  amply  supported  by 
the  evidence,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Johnson  C!oaa- 
ty ;  B.  T.  RawUugs,  Judge. 

Action  by  Elizabeth  Gomto  against  the 
WrightsvUle  &  Tennllle  Railroad  Company. 
Judgment  for  plalatiff.  Defendant  brings  er- 
ror.   Affirmed. 

Elizabeth  Oomto  brought  an  action  for 
damages  against  the  WrightsvUle  &  Tennllle 
Railroad  Company  for  the  alleged  wrongful 
homicide  of  her  husband,  William  C.  Gomto. 
The  petition  alleged  that  the  plaintiff's  hus- 
band was  traveling  in  a  wagon,  drawn  by  a 
mule  which  he  was  driving,  along  a  public 
thoroughfare  within  the  city  of  WrightsvUle, 
and  while  crossing  defendant's  railroad  track, 
on  and  over  a  public  crossing  in  such  city, 
a  passenger  train  of  the  defendant  company 
ran  into  bis  wagon,  threw  him  out,  and  killed 
him,  and  that  he  was  without  fault  The 
specific  acts  of  negligence  alleged  were  that 
the  train  was  run  over  the  crossing,  which 
was  on  a  public  street  of  the  city  and  con- 
stantly  used  by  travelers,  at  a  rapid  and  unus- 
ual rate  of  speed ;  that  the  engineer  in  charge 
of  the  train  failed  to  give  the  signals  required 
by  law  for  public  crossings;  and  that  he 
failed  to  check  and  keep  checking  the  speed 
of  the  train,  as  required  by  law,  in  approach- 
ing said  crossing.  The  earning  capacity  and 
life  expectancy  of  the  deceased  were  set  out 
The  defendant  denied  the  acts  of  negligence 
charged,  denied  that  plaintiff's  husband  was 
without  fault,  and  alleged  that  he  "was  then 
and  there  at  fault  and  negligent,  and  guilty 
of  such  contributory  negligence  as  [would] 
defeat  any  right  to  recover  in  said  case." 
and  "that,  if  the  said  William  C.  Oomto  bad 
then  and  there  acted  with  that  degree  of  care 
and  caution  which  the  law  imposed  upon 
him,  he  would  have  been  able  to  avoid  any 
and  all  injury  to  him,  and  the  results  of  any 
act  of  negligence  upon  the  part  of  the  de- 
fendant's agents  and  employes."  At  the  close 
of  the  evidence  for  the  plaintiff  the  defend- 
ant moved  for  a  nonsuit,  which  was  refused, 
and  the  defendant  excepted  pendente  lite. 
There  was  a  verdict  for  plaintiff.  The  de- 
fendant moved  for  a  new  trial,  which  motion 
was  overruled,  and  the  defendant  excepted, 
assigning  error  upon  each  of  the  rulings 
stated. 


Daley  &  Bnssey,  for  plaintiff  In  error.  Jas. 
K.  Hlnes  and  J.  E.  Jordan,  for  defendant  In 
error. 

FISH,  O.  J.  (after  stating  the  facts  as 
above).  1.  A  witness  for  the  plaintiff  testi- 
fled  that  he  knew  the  deceased,  who  was  a 
good  farmer  and  cultivated  about  a  two-horse 
farm,  renting  one  of  the  forms  most  of  the 
time  and  cultivating  the  other  one-horse  farm 
for  himself,  and  making  from  $600  to  $700  a 
year,  and  in  good  crop  years  about  $1,000. 
The  defendant  objected  to  this  admission  of 
evidence  on  the  ground  of  Irrelevancy,  and 
that  speculative  earnings  of  farms,  according 
to  good  or  bad  years,  could  not  illustrate  the 
earning  capacity  of  the  deceased.  Clearly  the 
objections  were  not  well  taken.  It  was  prop- 
er to  show  that  the  deceased  was  a  farmer 
and  the  amount  he  usually  made  in  his  busi- 
ness. In  order  to  Illustrate  bis  earning  capac- 
ity. 

2.  In  several  of  the  grounds  of  the  motion 
for  a  new  trial  complaint  Is  made  that  tbf 
court  erred  In  informing  the  jury  that  the 
plaintiff  contended  such  and  such  to  be  true. 
It  appears  that  the  court  was  not  referring 
to  contentions  set  out  In  the  petition,  but  evi- 
dently referred  to  contentions  which  arose 
during  the  trial,  and  which  were  made  in 
rebuttal  to  contentions  made  by  the  defend- 
ant. Where  the  judge  in  his  charge  Informs 
the  jury  that  the  contentions  made  by  the 
parties  during  the  trial  are  so  and  so.  It  will. 
In  the  absence  of  a  certificate  by  htm  to  the 
contrary,  be  presumed  that  his  statement  of 
such  contentions  was  correct.  Robinson  v 
SUte,  100  Ga.  606,  34  S.  B.  1017  (5).  See. 
also,  Wilson  v.  Atlanta  &  Charlotte  Ry.  Co.. 
82  Ga.  886,  9  S.  E.  1076  (2). 

8.  Complaint  was  made  that  "the  court 
erred  in  failing  to  affirmatively  state  to  the 
jury  a  material  contention  under  the  defend- 
ant's plea,  to  wit:  'Answering  further  to 
plaintiff's  cause  of  action,  defendant  says 
that  the  said  William  C.  Oomto,  the  per- 
son for  whose  death  the  suit  was  brought, 
was  not  without  fault  or  negligence  on  his 
part  killed,  but  was  then  and  there  at  fault 
and  negligent  and  guilty  of  such  contributory 
negligence  as  will  defeat  any  right  to  recover 
In  said  case.'"  As  will  be  seen,  the  com- 
plaint Is  that  the  court  did  not  affirmatively 
state  this  contention  to  the  jury  In  the  lan- 
guage of  the  defendant's  plea.  If  the  court, 
as  it  did  In  this  case,  correctly  instructs  the 
jury  as  to  the  law  applicable  to  the  issues 
Involved,  mere  failure  to  formally  state  the 
contentions  of  the  parties  as  shown  by  the 
pleadings  is  not  cause  for  a  new  triaL  See, 
In  this  connection,  Central  R.  Co.  t.  McKln- 
ney,  118  Ga.  536,  46  S.  E.  430  a)- 

4.  Another  ground  of  the  motion  was  that 
the  court  erred  In  failing  to  charge  the  jury 
"that  the  deceased,  Wm.  0.  Oomto,  was 
under  the  duty  of  exercising  ordinary  and 
reasonable  care  and  diligence  for  bis  own 
protection  at  and  before^^nterinc  upon  the 
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railroad  cronlng,  and  that.  If  they  found 
from  the  evidence  that  he  so  failed,  It  would 
be  a  question  for  them  to  find  as  to  whether 
or  not  It  amounted  to  negligence  on  bis  i>art 
and  would  operate  to  defeat  a  recovery." 
There  was  no  merit  In  this  ground,  as  the 
court  did  charge:  "If  the  deceased  could 
have  avoided,  by  the  exercise  of  ordinary 
care  and  diligence,  the  consequence  of  the 
railroad  company's  negligence,  if  you  believe 
the  railroad  company  was  negligent,  the 
plaintifT  could  not  recover."  The  court  sev- 
eral times  In  the  charge  repeated  the  snb- 
■tatice  of  this  Instruction;  and.  If  the  de- 
fendant desired  more  specific  inBtmctions  to 
the  effect  that  the  deceased  should  have  exer- 
cised <»^lnary  care  and  diligence  at  or  before 
entering  ui>on  the  railroad  crossing,  a  timely 
and  appropriate  written  request  should  have 
been  made  therefor. 

6.  Nor  was  there  any  merit  In  the  assign- 
ment of  error  that  the  court,  after  instructing 
the  jury  as  to  the  presumption  of  negligence 
arising  against  the  defendant  upon  proof  of 
the  homicide  as  alleged,  failed  to  charge  that. 
If  the  defendant  should  show  that  It  ex- 
ercised all  ordinary  and  reoaonable  care  and 
diligence  at  the  time  of  the  casualty,  the 
plaintiff  could  not  recover.  The  court  spe- 
cifically Instructed  the  Jury  that  such  pre- 
sumption would  be  rebutted  if  the  defendant 
showed  that  It  exercised  ordinary  and  rea- 
sonable care  and  diligence  on  the  occasion 
in  question. 

6.  The  court  Instructed  the  Jury:  "If  you 
find  that  the  train  of  the  defendant  company 
at  the  time  was  not  running  on  schedule 
time,  you  may  taice  that  Into  consideration 
In  determining  whether  or  not  he  [the  de- 
ceased] had  reason  to  apprehend  danger  at 
the  time  of  the  occurrence."  This  was  al- 
leged to  be  error,  "because  unsupported  by 
the  pleadings  and  contrary  to  law,  and  as 
Impoising  a  more  stringent  rule  against  de- 
fendant than  fixed  by  law."  The  crltl- 
dsm  upon  this  charge  we  do  not  consider 
Just.  If  the  train  was  not  on  schedule  time, 
surely  this  fact  was  a  circumstance  wbich 
the  Jury  might  properly  consider  In  deter- 
mining whether  the  husband  of  the  plaintiff, 
in  approaching  the  crossing,  had  reason  to  ap- 
prehend danger. 

7.  Ck>mplaint  was  also  made  of  the  follow- 
ing Instruction  to  the  Jury:  "Now  In  this 
case  I  charge  you  the  plaintiff  would  not  be 
entitled  to  recover  unless  It  should  appear 
that  the  deceased  by  ordinary  care  could  not 
have  avoided  the  consequences  of  the  defend- 
ant's negligence,  after  such  negligence  had  l>e- 
come  apparent  to  the  deceased,  or  If  he  had 
reason  to  apprehend  that  there  was  danger." 
The  only  exception  to  this  charge  referred  to 
in  the  brief  of  counsel  for  plaintiff  in  error 
Is:  "Because  the  issue  therein  submitted  was 
calculated  to  mislead  the  Jury  Into  believing 
it  the  only  issue  to  be  considered,  as  the 
court  used  in  stating  the  charge  excepted  to 

•  the  words  'In  this  case.'    •    •    •    By  using 


these  words,  the  Jury  were  restricted  in  the 
determination  of  the  case  to  the  sole  Issue 
charged  in  connection  with  the  words  'In  this 
case,'  etc"  In  our  opinion,  this  exception 
was  not  well  taken,  when  other  parts  of  the 
charge  are  considered  in  coimectlon  with  the 
instruction  which  we  are  now  considering. 
In  the  sentence  next  preceding  the  charge 
here  excepted  to,  the  court  instructed  the 
Jury  that,  while  a  widow  may  sue  for  the 
homicide  of  her  husband,  whatever  would 
have  been  a  good  defense  to  an  action  brought 
by  him  for  the  Injury,  had  he  lived,  would 
be  a  good  defense  to  an  action  brought  by  her; 
and  then  the  court  proceeded,  in  the  charge 
excepted  to,  to  give,  in  effect,  one  of  the  in- 
stances In  which  the  widow  could  not  re- 
cover. Subsequently  the  court,  in  Its  instruc- 
tions, gave  the  Jury  another  instance  In  which 
the  widow  could  not  recover,  via. :  If  neither 
the  deceased  nor  the  railroad  company  were 
negligent;  that  Is,  if  the  Injury  was  the 
result  of  a  mere  accident.  And  In  another 
part  of  the  charge  the  Jury  was  instructed 
that  "if  a  person  shall  recover  damages  from 
a  railroad  company  for  injury  to  himself 
or  his  property,  where  the  same  Is  done  by 
his  consent  or  Is  caused  by  his  own  negli- 
gence." The  charge  was  full  and  fair  on 
all  the  Issues  in  the  case,  and  that  portion 
thereof  with  which  we  are  now  dealing,  when 
considered  In  connection  with  the  whole 
charge,  was  not  calculated  to  mislead  the 
Jury  into  believing  that  the  only  Issue  to 
be  considered  was  whether  or  not  the  hus- 
band of  the  plaintiff  could,  by  the  use  of 
ordinary  care  and  diligence,  have  avoided 
the  consequences  of  the  defendant's  negligence. 
8.  The  court  instructed  the  Jury:  "If  the 
deceased  and  the  agents  of  the  defendant 
company  were  both  at  fault,  and  the  deceas- 
ed may  have  in  some  way  contributed  to  the 
injury  which  resulted  In  his  death,  but  could 
not  by  the  use  of  ordinary  care  and  diligence 
have  avoided  the  consequences  caused  by  the 
negligence  of  the  defendant,  the  plaintiff  may 
recover,  even  if  you  find  that  the  deceased 
was  negligent;  but  the  amount  of  the  dam* 
ages  would  be  diminished  in  proportion  to 
the  amount  of  default  attributable  to  the 
negligence  of  the  deceased.  In  other  words, 
if  you  believe  that  the  railroad  company  was 
negligent  and  that  the  deceased  was  negli- 
gent, but  the  deceased  could  not  have  avoid- 
ed the  consequences  of  the  defendant's  negli- 
gence by  the  exercise  of  ordinary  and  reason- 
able care  and  diligence.  If  you  believe  that  to 
be  the  truth  of  the  transaction,  then  I  charge 
you  the  plaintiff  In  this  case  would  be  enti- 
tled to  recover,  but  the  amount  of  the  recov- 
ery would  be  reduced  by  the  amount  of  neg- 
ligence attributable  to  the  deceased,  William 
Oomto."  This  charge  was  excepted  to,  "on 
the  grounds  that  It  Instructs  a  recovery  for 
the  plaintiff  In  this  case,  provided  both  par- 
ties were  negligent,  regardless  of  the  degrees 
of  negligence  attributable  to  them,  respec- 
tively; fails  to  require  a  finding  of  greater 
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negligence  on  the  part  of  defendant  than  the 
deceased  to  support  a  recovery ;  and  because 
said  charge  confuses  and  mixes,  without  ap- 
propriate explanation,  the  principles  of  law 
contained  In  sections  2322  and  3830  of  the 
Code,  the  same  being  charged  in  the  same 
sentence  and  in  the  same  breath."  This  in- 
struction. In  our  opinion,  is  not  justly  sub- 
ject to  any  of  the  criticisms  made  upon  It. 
The  court,  in  different  portions  of  its  charge 
to  the  jury,  gave  to  them  the  following  pro- 
visions of  the  Civil  Code :  "No  person  shall 
recover  damages  from  a  railroad  company 
for  injury  to  himself  or  his  property,  where 
the  same  is  done  by  his  consent,  or  is  caused 
by  his  own  negligence.  If  the  complainant 
and  the  agents  oC  the  company  are  both  at 
fault,  the  former  may  recover,  bnt  the  dam- 
ages shall  be  diminished  by  the  jury  In  pro- 
imrtion  to  the  amount  of  default  attributa- 
ble to  him."  Section  2322.  "If  the  plaintiff 
by  ordinary  care  could  have  avoided  the  con- 
sequences to  himself  caused  by. the  defend- 
ant's negligence,  he  is  not  entitled  to  recover. 
But  in  other  cases  the  defendant  is  not  re- 
lieved, although  the  plaintiff  may  in  some 
way  have  contributed  to  the  injuries  sus- 
tained."   SecUon  3830. 

It  is,  of  course,  proper.  In  a  case  of  this 
character,  to  instruct  the  jury  as  to  the 
principles  of  law  contained  in  these  two  sec- 
tions of  the  Civil  Code;  but,  as  has  been 
often  decided,  the  different  rules  contained 
in  these  two  sections  should  not  be  so  stated 
as  to  mislead  the  jury  into  believing  that 
they  would  be  authorized  to  find  that  the 
plaintiff  in  an  action  for  personal  injuries 
against  a  railroad  company  can  recover  when 
by  the  use  of  ordinary  care  he  could  have 
avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence  (Americus, 
Preston  &  Lumpicin  R.  Co.  v.  Lnclile,  87  Ga. 
6,  13  S.  E.  105;  Macon  Railway  Co.  ▼.  Strey- 
er,  123  Oa.  279,.  51  S.  E.  342) ;  for  if  such 
is  the  case  the  plaintiff  cannot  recover.  In 
Luclcte's  Case,  supra,  Mr.  Justice  Lumpidn, 
In  delivering  the  opinion,  said  that  "if  the 
trial  judge  bad  instructed  the  jury  as  fol- 
tows:  'But  if  both  parties  were  at  fault, 
and  the  alleged  Injury  was  the  result  a<f  the 
fault  of  both,  and  you  And  from  the  evidence 
that  the  plaintiff  could  not  by  ordinary  care 
have  avoided  the  alleged  injury  to  herself 
occasioned  by  the  defendant's  negligence, 
then,  notwithstanding  she  may  have  been  to 
some  extent  negligent,  she  would  be  entitled 
to  recover,  but  the  am»unt  of  damages  should 
be  apportioned,'  etc — the  charge  would  have 
been  correct,  because  it  would  have  fully 
met  all  the  requirements  of  the  sections  re- 
ferred to."  It  will  be  noticed  that  the  in- 
structions in  the  present  case  followed,  al- 
most literally,  what  the  court  in  LucUe's 
Case  said  would  be  a  correct  charge  on  the 
principles  contained  in  these  two  sections  of 
the  Civil  Code.  See,  also,  the  charge  ap- 
proved in  Atlantic  Coast  Line  Railroad  Com- 
pany V.  Taylor,  125  Ga.  454,  54  S.  E.  622  (3). 


It  is  clear  that  the  instructions  complained 
of  were  not  calculated  to  confuse  and  mis- 
lead the  jury;  nor  did  the  charge  instmct 
a  recovery  provided  both  parties  were  neg- 
ligent, regardless  of  the  degree  of  negligence 
attributable  to  each,  nor  fail  to  require  • 
finding  of  greater  negligence  on  the  part  of 
the  defendant  than  on  the  part  of  the  deceas- 
ed to  support  a  recovery.  The  general  legal 
principles  as  to  the  right  of  the  plaintiff  to 
recover  in  a  case  of  tliis  character  are  con- 
tained in  the  two  sections  of  the  CivU  Code 
above  quoted,  viz. :  No  person  shall  recover 
damages  for  an  injury  to  himself,  where  the 
same  is  done  by  his  own  consent  or  caused 
by  his  own  negligence.  If  plaintiff  and  de- 
fendant were  both  at  fault,  the  plaintiff  may 
recover,  provided  that  by  the  use  of  ordinary 
care  on  his  part  he  could  not  have  avoided 
the  consequences  to  himself  caused  by  the 
defendant's  negligence;  but  his  damages 
shall  be  diminished  In  proportion  to  the 
amount  of  default  attributable  to  him.  When 
the  court  correctly  gives  to  the  jury  these 
general  principles,  applicable  to  the  case,  it 
cannot  fairly  be  said  that  such  instructions 
are  tantamount  to  telling  the  jury  to  find  for 
the  plaintiff,  where  both  parties  are  at  fault, 
regardless  of  the  degree  of  negligence  attrib- 
utable to  each.  If  the  defendant  desired  a 
specific  Instruction  to  the  effect  that  If  the 
negligence  of  the  deceased  and  that  of  tlie 
defendant  were  equal,  or  if  the  negligence  of 
the  deceased  exceeded  that  of  defendant,  the 
plaintiff  could  not  recover,  then  an  appro- 
priate written  request  to  so  charge  should 
have  been  made;  and  the  mere  lailare  of 
the  court  to  thus  charge,  in  the  absence  of 
snch  a  request,  was  not  cause  for  a  new 
trial.  Where  the  general  charge  of  the  court 
upon  a  certain  subject  is  correct,  if  more 
specific  instructions  are  desired  upon  the 
question,  they  should  be  requested.  7  Mich- 
ie,  Eng.  Dig.  Ga.  Rep.  619,  and  citations.  It 
has  been  held  by  this  court  that  if.  In  an  ac- 
tion for  damages  for  i>er8onal  injuries  alleg- 
ed to  have  been  caused  by  the  defendant's 
negligence,  the  law  in  regard  to  negligence 
and  its  effect,  both  as  respects  the  plaintiff 
and  the  defendant,  be  substantially  In  charge 
to  the  jury,  the  mere  failure  to  instruct  as 
to  the  doctrine  of  contributory  negligence  is 
not  cause  for  a  new  trial.  Southern  Ry.  Co. 
V.  Coursey,  116  Ga.  602,  41  S.  E.  1013,  and 
citations. 

Counsel  for  plaintiff  in  error  cite  the  case 
of  Brunswick  &  Western  R.  Co.  v.  Wiggins, 
113  Ga.  842,  39  S.  E.  661,  61  L.  R.  A.  513.  to 
sustain  the  contention  that  the  ciiarge  com- 
plained of  In  the  present  case  amounted  to 
an  instruction  to  the  Jury  to  ilnd  for  the 
plaintiff,  if  her  husband  and  the  railroad 
company  were  equally  at  fault  The  ruling 
in  the  case  cited  does  not  sustain  this  con- 
tention. In  that  case,  "after  iustmcting  the 
jury  that  no  ];>er8on  should  recover  damages 
from  a  railroad  company  for  Injury  to  him- 
self or  property,  where  the  same  is  done  by 
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his  consent  or  because  of  bis  negligence,  and 
that  if  the  deceased  and  the  agents  of  the 
company  were  both  negligent  the  plaintiff 
might  recover  damages,  bat  they  might  be 
diminished  by  the  Jury  in  proportion  to  the 
amount  of  default  attributable  to  him,  the 
court  charged  as  follows;  'If  the  plaintiff 
himself  was  guilty  of  negligence,  and  the 
railroad  company  was  guilty  of  negligence, 
then  you  may  take  into  consideration  the 
amount  of  negligence  on  each  side.  If  the 
deceased  was  guilty  of  negligence,  you  may 
then  dimlnisb  the  recovery  which  the  widow 
would  be  entitled  to  in  proportion  to  the  de- 
fault of  the  defendant  to  that  of  the  de- 
ceased.' "  This  court  ruled  that,  "without 
further  explanation,  this  charge  was  error. 
Under  it,  if  the  Jury  believed  that  both  the 
company  and  the  deceased  were  equally  neg- 
ligent, then  they  could  still  find  for  the  plain- 
tiff." The  difference  between  the  instruc- 
tions there  given  and  those  given  In  the  pres- 
ent case  is  that  in  the  present  case  the  In- 
structions were:  "If  the  deceased  and  the 
agents  of  the  defendant  company  were  both 
at  fault,  and  the  deceased  may  have  In  some 
way  contributed  to  the  injury  which  resulted 
In  his  death,  but  could  not  by  the  use  of 
ordinary  care  and  diligence  have  avoided  the 
consequences  caused  by  the  negligence  of  the 
defendant,  the  plaintiff  may  recover;  but  the 
amount  of  damages  would  be  diminished  In 
proportion  to  the  amount  of  default  attribu- 
table to  the  negligence  of  the  deceased."  As 
we  have  already  shown,  this  charge  was,  un- 
der previous  decisions  of  this  court,  a  correct 
statement  of  the  provisions  of  Civ.  Code  1895, 
M  2322,  3830,  and  therefore  could  not  be  fair- 
ly subject  to  the  criticism  that  it  was  tanta- 
mount to  charging  that,  if  the  deceased  and 
the  company  were  equally  negligent,  the 
plaintiff  could  recover.  The  doctrine  that,  if 
both  parties  are  equally  In  the  wrong,  neither 
can  maintain  an  action  against  the  other,  has 
been  recognized  by  this  court  as  early  as  Ma- 
con &  Western  Bailroad  Co.  v.  Winn.  18  Oa. 
445,  but  it  has  never  been  codified  in  express 
terms.  We  think,  however,  that  It  is  recog- 
nized ii>  the  provisions  of  sections  2322  and 
3830  of  the  Civil  Code  of  1895,  when  they  are 
properly  construed  In  pari  materia.  In  the 
Wiggins  Case,  supra,  the  charge  held  to  be 
error  did  not  In  any  way  refer  to  the  rule 
that,  "If  the  plaintiff  by  ordinary  care  could 
have  avoided  the  consequences  to  himself 
caused  by  the  defendant's  negligence,  be  Is 
not  entitled  to  recover"  (section  3830),  but 
was  so  framed  as  to  convey  to  the  Jury  the 
Impression  that.  If  they  believed  that  both 
the  company  and  the  person  Injured  were 
equally  negligent,  the  plaintiff  could  recover. 
In  reaching  our  conclusion  that  the  excep- 
tion to  the  charge  in  the  present  case  was  not 
well  taken,  we  have  not  overlooked  the  case 
of  Atlanta  Hallway  ft  Power  Co.  v.  Oaston, 
118  6a.  418,  45  S.  £.  608,  where  the  court 
charged  on  the  doctrine  of  comparative  neg- 
ligence, apd  also  that  "the  defendant  might 


relieve  itself  of  the  statutory  presumption  by 
showing  that  its  agents  exercised  all  proper 
care  and  diligence  to  avoid  the  Injury,  or 
that  the  damage  was  caused  by  the  negli- 
gence of  the  plaintiff,  or  that  the  plaintiff 
could  have,  by  the  exercise  of  ordinary  care, 
avoided  the  Injury  caused  by  defendant's  neg- 
ligence; and  on  either  or  all  of  these  grounds 
the  defendant  may  rest  its  defense."  It  was 
held  that  there  was  evidence  from  which  the 
Jury  could  have  found  that  both  parties  were 
in  the  exercise  of  ordinary  care,  and  that  the 
Injury  was  the  result  of  an  accident,  and  it 
was  error  for  the  court,  when  In  its  charge  it 
undertook  to  enumerate  the  various  -grounds 
of  defense  which  the  defendant  could  set  up 
to  relieve  Itself  from  the  statutory  presump- 
tion of  negligence  arising  from  proof  of  the 
injury  by  the  running  of  its  cars,  to  omit 
from  such  enumeration  the  ground  of  defense 
that  the  Injury  was  the  result  of  a  casualty. 
In  the  opinion  It  was  said:  "When,  under 
the  evidence,  there  are  four  ways  in  which 
the  company  might  relieve  Itself  of  the  pre- 
sumption raised  by  the  statute,  and  the  Judge 
only  charged  as  to  three,  it  was  the  equiva- 
lent of  saying  that  the  fourth  method— in 
this  case  an  accident — would  not  relieve 
from  the  presumption."  The  beadnote  in 
that  case,  when  considered  in  connection  with 
what  is  said  In  the  opinion  as  to  the  exact 
point  decided,  and  the  reason  therefor,  con- 
tains nothing  which,  even  by  implication,  is 
in  conflict  With  the  ruling  in  the  present 
case. 

9.  The  motion  for  a  nonsuit  was  properly 
overruled,  the  verdict  was  amply  supported 
by  the  evidence,  and  the  Judge  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  .Tustlces  con- 
cur, except  EVANS,  J.,  disqualified. 


PENICK,   Tax   Collector,  v.   FOSTER. 
(Supreme  Court  of  Georgia.    Aug.  9,   1907.) 

1.  Taxation  —  Pbopertt     Subjict  —  Publio 
Pbopkbtt. 

The  general  rale  is  that  public  property 
and  the  varioos  instrumentalities  of  government 
are  not  subject  to  taxation.  Tl\is  immunity 
rests  upon  the  most  fundamental  principles  of 
government,  being  necessary  in  order  that  the 
luuctiona  of  government  be  not  unduly  impeded, 
and  that  the  government  be  not  forced  into  the 
inconsistency  of  taxing  itself  in  order  to  raise 
money  to  pay  over  to  itself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diic. 
vol.  46,  Taxation,  St  295-300.] 

2.  Samb— Statutes— CoNSTBUCTioN. 

Constitutions  and  statutes,  in  so  far  as  they 
deal  with  the  subject  of  taxation,  are  to  be  in- 
terpreted in  the  light  of  the  fundamental  prin- 
ciples above  referred  to. 

3.  MUNICIPAl,    COBPORATIORS— DEFIHITIOR. 

The  municipality  is  a  mere  political  divi- 
sion of  state.  It  is  a  pnblic  corporation,  having 
for  its  object  the  administration  of  a  ponien 
of  the  powers  of  government  delegated  to  it  for 
that  purpose. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporatlons,^il41..' 
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4.  Same— PowEsa— BoBBOwiNo  Monet. 

A  municipal  corporation  may  borrow  money 
to  t>e  used  for  the  purposes  of  government,  or 
for  such  other  purposes  as  may  be  authorized 
by  the  Constitution  and  laws,  when  the  power 
to  borrow  is  delegated  in  the  charter. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  11,019.] 

5.  Taxation— PaoPEBTT  Subject— Municipal 
Bonds. 

Bonds  issued  by  a  municipal  corporation  as 
evidence  of  a  loan  made  to  it  are  instrumentali- 
ties of  the  government  which  creates  the  munici- 
pal corporation.  Laws  providing  for  the  collec- 
tion of  taxes  will  not  be  so  construed  as  to  au- 
thorize the  collection  of  a  tax  upon  such  in- 
strumentalities of  government,  unless  there  Is  in 
the  law  -clear  language  declaring  that  such  was 
the  intent  of  the  lawmaking  power. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  43,  Taxation,  {  300.] 

6.  Sake— Statutes— CoNSTBUCTioN. 

General  terms  and  expressions  in  the  Con- 
stitution, or  in  the  statutes  providing  for  the 
collection  of  taxes,  are  never  allowed  their  full 
literal  import,  if  the  effect  of  such  construction 
is  to  require  that  to  be  done  which  the  law 
does  not  authorize,  or  to  violate  a  fundamental 
principle  upon  which  the  government  is  founded 
and  operated. 

7.  Same— "Pbopebtt," 

The  word  "property,"  in  that  clause  of  the 
Constitution  of  this  state  which  declares  "All 
taxation  shall  be  uniform  upon  the  same  class 
of  subjects,  and  ad  valorem  on  all  property  sub- 
ject to  be  taxed  within  the  territorial  limits 
of  the  authority  levying  the  tax,"  properly  con- 
strued, does  not  require  the  taxing  of  public 
property  or  any  of  tne  lawful  instrumentalities 
of  government. 

8.  Same— PuBLia  Bonds. 

There  is  not,  in  the  tax  law  of  this  state, 
any  terms  which  expressly  declare  that  the 
bonds  of  the  state,  or  its  various  political  sub- 
divisions, are  subject  to  tax,  nor  any  langua^ 
in  such  laws  which  clearly  indicates  that  it 
was  the  intention  of  the  General  Assembly  to 
subject  these  instrumentalities  of  government  to 
taxation,  either  by  the  state  or  any  coun^ 
thereof. 

9.  Save. 

Bonds  iasned  by  a  municipal  corporation  of 
this  state  in  the  hands  of  a  resident  of  the 
state  are  not  taxable  by  this  state  or  any  county 
thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  i  300.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty ;   H.  G.  Lewis,  Judge.  ^ 

Action  by  X<.  T.  Penick,  tax  collector,  against 
P.  C.  Foster,  executor.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Penick,  as  tax  collector  of  Morgan  county, 
brought  an  equitable  petition  against  Foster, 
as  executor,  alleging  that  the  defendant  had 
recently  received.  In  payment  of  the  principal 
and  interest  on  10  municipal  bonds  of  the 
city  of  Atlanta,  of  $1,000  each,  bearing  in- 
terest at  8  per  cent,  per  annum,  the  sum  of 
$27,G00.  The  bonds  were  purchased  by  the 
testator  of  the  defendant  and  deposited  In  a 
bank  in  the  city  of  New  York  in  the  year 
1880,  then  being  of  the  value  of  $10,000. 
The  plaintiff  has,  in  accordance  with  the  law, 
assessed  this  property  as  the  property  of  the 
testator  of  the  defendant,  for  the  years  1880 
to  1904,  Inclusive,  and  Issued  tax  executions 


against  the  executor  for  each  of  these  years; 
the  aggregate  amount  of  such  executions 
being  $9,512.27.  The  plaintiff  knows  of  no 
other  property  of  the  testator  of  the  defend- 
ant except  the  money  above  referred  to.  The 
executor  Is  under  no  bond.  Is  Insolvent,  and 
denies  the  right  of  the  connty  of  Morgan  and 
the  state  of  Georgia  to  tax  the  bonds,  and 
refuses  to  pay  the  taxes.  Unless  the  executor 
Is  restrained  from  distributing  the  funds 
among  the  legatees  of  the  estate  without  pay- 
ing the  taxes,  the  plaintiff,  as  a  tax  officer, 
will  be  without  a  legal  remedy,  and  will  be 
forced  to  resort  to  a  multiplicity  of  snits 
against  the  legateea  The  prayer  is  that  a 
receiver  be  appointed  to  take  charge  of  the 
funds  and  pay  them  out  under  an  order  of 
court,  and  that  the  executor  be  enjoined  from 
paying  out  any  of  the  funds  under  the  'wIII 
of  the  testator  until  he  has  fully  paid  off  and 
discharged  the  tax  executions,  and  for  genet^ 
al  relief.  The  defendant,  in  bis  answer,  al- 
leges tbat  the  bonds  were  purchased  by  fals 
testator  of  the  fiscal  agent  of  the  city  of 
Atlanta  In  the  city  of  New  York,  and  tbat 
they  remained  In  the  city  of  New  York  vm- 
tll  paid  off,  on  February  7,  1905;  and  tbe 
right  of  the  county  of  Morgan  and  state  of 
Georgia  to  tax  the  bonds  Is  denied.  It  is 
alleged  tbat  tbe  defendant,  before  he  tiad 
any  notice  of  the  granting  of  the  restrahiliig 
order,  or  of  the  filing  of  the  petition,  dlstrlbtit- 
ed  tbe  funds  In  his  hands  among  the  legatees 
under  the  will  of  bis  testator.  It  Is  alleged 
that,  shortly  after  he  deposited  the  bonds 
In  tbe  bank  In  the  city  of  New  York,  Ills 
testator  died  In  tbe  state  of  Maine;  that  the 
defendant  qualified  as  executor  on  Angast 
2, 1880,  and  had  no  knowledge  of  the  deposit- 
ing of  the  bonds,  and  never  acquired  any 
knowledge  of  the  same  until  two  or  three 
weeks  before  be  collected  the  amount  of 
the  bonds;  tbat  he  had  no  knowledge  that 
the  assets  of  his  testator  Included  these 
bonds,  and  there  was  nothing  among  his  pa- 
pers indicating  the  same.  The  defendant 
pleads  tbe  statute  of  limitations  of  four 
years,  as  well  as  tbe  statute  of  limitations 
of  seven  years,  against  the  collection  of  the 
taxes  against  the  bonds.  At  the  hearing  tbe 
judge  refused  to  grant  the  Injunction  prayed 
for,  and  stated  in  bis  order  that  the  injunc- 
tion was  refused  solely  upon  the  ground  that 
the  bonds  were  not  taxable  by  tbe  state  and 
county.    The  plaintiff  excepted. 

George  &  Anderson,  for  plaintiff  In  error. 
Saml.  H.  Sibley,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  tacts  as 
above).  This  case  was  beard  on  a  petition 
and  answer;  both  being  verified  by  affida- 
vits. There  was  no  other  evidence  before 
the  judge.  The  pleadings  raised  an  issue  of 
fact  as  to  whether  the  funds  In  controyersy 
were  still  In  the  bands  of  the  executor,  or 
had  been  distributed  among  the  l^atees. 
Tbe  order  of  the  judge  shows  that  he  did  not 
determine  this  issue  of  factY'^e  refused  the 
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Injunction  for  the  reason  that  he  was  of  the 
opinion  that  the  bonds  were  not  taxable  by 
the  state  and  county,  and  the  decision  of  this 
qaestion  of  law  Is  at  the  foundation  of  his 
Judgment.  Under  such  clrcnmstances,  the 
question  for  review  by  this  court  Is  whether 
the  Judge  has  correctly  decided  the  question, 
of  law  upon  which  he  based  the  Judgment  re- 
fusing the  injunction.  See,  in  this  connec- 
tion. High  Shoals  Mfg.  Co.  ▼.  Penick,  127  Oa. 
504,  :S6  S.  B.  648  (3) ;  Hill  T.  Wadley  South- 
em  Railway  Co.,  128  Ga.  705,  57  8.  B.  795. 
The  single  question  therefore  to  be  determin- 
ed is  whether  bonds  issued  by  a  municipality 
of  this  state  are  taxable  in  the  hands  of  a 
citizen  and  resident  of  this  state  and  county. 
A.  county  is  a  mere  political  division  of  the 
state.  For  convenience  the  state  delegates 
to  certain  officers  within  the  coimty  the  right 
to  exercise  certain  powers  of  sovereignty.  A 
municipality  is  also  a  mere  political  subdivi- 
sion of  the  state.  It  is  a  public  corporation 
having  for  its  object  the  administration  of  a 
portion  of  the  powers  of  government  delegat' 
ed  to  It  for  that  purpose.  Civ.  Code  1895, 
I  1833.  They  are  mere  creatures  of  the  law* 
making  power,  and  may  be  created  and  abol- 
ished at  Its  will.  The  extent  to  which  they 
shall  be  permitted  to  exercise  the  povrera  of 
government  Is,  under  the  Constitution,  left 
largely  to  the  discretion  of  the  General  As- 
sembly. Within  the  limits  of  their  charter 
they  may  exercise  the  powers  of  sovereignty. 
"The  right  of  taxation  is  a  sovereign  right, 
inalienable.  Indestructible,  is  the  life  of  the 
states  and  rightfully  belongs  to  the  people 
in  all  republican  governments."  Civ.  Code 
1895,  I  5706.  This  right  may  be  exercised  by 
the  state  directly,  subject  to  the  limitations 
in  the  Constitution;  and  this  right  may  be 
exercised  by  the  counties  and  munictpaiities 
of  the  state  to  the  extent  that  such  power  is 
delegated  io  these  political  Bubdlvlsionf»,  and 
within  the  limits  fixed  by  the  Constitution 
or  laws  passed  in  pursuance  thereof.  The 
government,  whether  it  be  the  state  or  one  of 
its  political  subdivisions,  Is  dependent,  for 
the  due  exercise  of  Its  powers,  on  certain 
instrumentalities  needful  and  proper  In  the 
matter  with  which  It  is  dealing.  Credit  Is 
absolutely  indispensable  to  any  government, 
whether  It  exists  in  the  form  of  a  state  gov- 
ernment or  in  the  form  of  the  government 
of  one  of  the  political  subdivisions  of  the 
state.  It  becomes  necessary,  in  the  life  of  a 
state,  as  well  as  of  Its  political  subdivisions, 
to  be  able  to  establish  credit  In  ord^r  to  car- 
ry on  successfully  and  properly  the  govern- 
mental functions.  One  of  the  most  usual 
and  ordinary  methods  of  using  the  credit  of 
a  government  is  by  the  issue  of  securities 
and  placing  them  in  the  markets  of  the  world 
for  sa]&  The  state  can  borrow  money  in 
this  way  within  the  limitations  of  the  Con- 
stitution. The  counties  may  do  likewise, 
and  so  may  municipal  corporations.  A  mu- 
nicipal corporation  may  not,  however,  bor- 
row money  for  any  purpose  other  than  the 


purposes  of  government,  unless  such  power 
is  expressly  delegated  In  Its  charter,  and  such 
delegation  of  power  Is  consistent  with  the 
provisions  of  the  Constitution.  Hence,  when- 
ever a  municipal  corporation  makes  a  loan 
of  money,  it  is  either  to  use  the  money  for 
the  purpose  of  carrying  on  the  functions  of 
government,  or  to  effectuate  an  enterprise 
which  the  General  Assembly  has,  by  law 
passed  in  pursuance  of  the  Constitution,  au- 
thorized it  to  engage  in.  Every  loan  made 
by  a  municipal  corporation  is  therefore  in 
the  exercise  of  the  governmental  powers  and 
to  effectuate  the  governmental  object.  If  a 
municipal  corporation  Issues,  in  conformity 
to  law,  a  negotiable  Instrument  in  order  to 
raise  money  to  effectuate  a  governmental 
purpose,  the  paper  issued  by  it  is  an  instru- 
mentality of  government  It  Is  the  means 
resorted  to  by  the  governmental  officers  to 
effectuate  the  powers  of  government 

In  McGulloch  v.  Maryland,  4  Wheat  816, 
4  L.  Bd.  579,  it  was  held  that  Congress  bad 
the  power  to  Incorporate  a  bank  as  a  proper 
means  of  exercising  the  powers  of  government 
given  by  the  Constitution,  and  that,  as  such 
bank  was  an  instnmientallty  of  the  federal 
government,  a  state  In  which  a  branch  was 
located  could  not  levy  a  tax  thereon  without 
violating  the  Constitution.  In  Weston  v. 
Charleston,  2  'Pet  (U.  S.)  449,  7  L.  Ed.  481, 
It  was  held  that  a  tax  imposed  by  the  law 
of  a  state  on  notes  issued  on  loans  made  to 
the  United  States  was  unconstitutional.  In 
Dobbins  V.  Brie  County,  16  Pet.  (U.  S.)  435, 
10  L.  Ed.  1022,  it  was  held  that  a  tax  im- 
posed upon  the  office  of  a  captahi  of  a , 
United  States  revenue  cutter,  which  had  the 
effect  to  diminish  the  compensation  which  he 
would  reoeive  as  fixed  by  Congress,  was  un- 
authorized by  law.  In  Banks  v.  Mayor,  74 
U.  S.  16,1  It  was  held  that  certificates  of  in- 
debtedness, Issued  hy  the  United  States  to 
creditors  of  the  government  for  supplies  fur- 
nished for  carrying,  on  war,  were  beyond  the 
taxing  power  of  the  state.  In  Van  Brocklln  v. 
Tennessee,  117  D.  B.  151,  6  Sup.  Ct  670,  29 
L.  Ed.  845,  land  purchased  by  the  United 
States  at  a  sale  for  direct  taxes,  and  after- 
wards Sold,  was  held  not  to  be  taxable  so 
long  as  it  was  owned  by  the  United  States. 
See,  also,  In  this  connection,  Burrough  on 
Taxation,  120.  It  Is  also  well  settled  that 
the  United  States  government  cannot  tax  the 
governmental  instrumentalities  of  the  dif- 
ferent states.  Burrough  on  Taxation,  505. 
In  Collector  v.  Day,  78  U.  S.  113,  20  L.  Ed. 
122,  It  was  held  that  Congress  bad  no  power 
to  Impose  a  tax  upon  the  salary  of  a  Judicial 
officer  of  a  state.  In  Pollock  v.  Farmers' 
Loan  Co.,  157  U.  S.  429,  15  Sup.  Ct.  678,  39 
li.  Bd.  759,  it  was  held  that  a  tax  upon  rents 
or  Income  derived  from  the  Interest  on  bonds 
issued  by  a  municipal  corporation  is  a  tax 
upon  the  powers  of  the  state  and  its  instru- 
mentalities to  borrow  money.  In  United 
States  V.  Railroad  Co.,  84  U.  S.  322,  21  L. 
Ed.  687,  a  municipal  corporatlok^4a  held  to 
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be  a  portion  of  the  soTerelgn  power  of  the 
state,  and  not  subject  to  taxation  by  Congress 
npon  its  municipal  revenues.  It  may  be  safe- 
ly asserted  tbat  nothing  is  better  settled  than 
that  securities  Issued  by  the  government 
are  as  much  the  instrumentalities  of  the 
government  as  other  means  adopted  by  it  to 
perform  its  functions.  It  is  Immaterial 
whether  the  security  be  issued  by  the  state, 
or  by  a  county,  or  by  a  munlclpailty.  It  is, 
In  all  cases,  an  instrumentality  of  the  gov- 
ernment. It  is  Issued  for  the  purpose  of 
effectuating  those  objects  for  which  gov- 
ernments exist.  In  City  Council  v.  Dunbar, 
GO  Ga.  387,  Judge  McCay  says:  "It  is  a 
question  of  some  doubt  whether  a  state  can 
tax  Its  own  bonds.  At  any  rate.  It  Is  a  mat- 
ter of  serious  question  whether  it  Is  right  to 
do  so.  If  a  state  contracts  to  pay  a  fixed  In- 
terest on  its  bonds,  it  Is  rather  a  loose  com- 
pliance with  that  contract  to  tax  the  bond  1 
or  2  per  cent.  We  will  not  say  a  state  can- 
not tax  its  own  bonds."  In  that  case  It  was 
held  that  a  municipal  corporation  could  not 
levy  a  tax  on  bonds  Issued  by  the  state,  un- 
less there  was  clear  language  in  the  charter 
of  the  city  conferring  that  power.  In  Miller 
▼.  Wilson,  60  6a.  505,  It  was  held  that  a  gen- 
eral tax  act  of  the  state  would  not  be  so 
construed  as  to  authorize  the  assessment 
and  levy  of  a  tax  upon  state  bonds,  unless 
there  was  clear  language  declaring  tbat  such 
was  the  legislative  intent,  Hence,  where  the 
act  contains,  as  descriptive  of  the  property 
subject  to  taxation,  only  the  words,  "the  tax- 
able property  of  this  state,"  the  act  would  be 
construed  not  to  embrace  state  bonds  owned 
by  a  citizen  and  resident  of  this  state.  It  Is 
to  be  noted,  In  passing,  that  both  of  the 
decisions  Just  referred  to  were  rendered  In 
cases  arising  prior  to  the  adoption  of  the  Con- 
stitution of  1877.  That  Instrument  declares : 
"All  taxation  shall  be  uniform  upon  the  same 
class  of  subjects,  and  ad  valorem  on  all 
property  subject  to  be  taxed  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
tax."  Civ.  Code  1895,  §  5883.  This  pro- 
vision of  the  Constitution  has  been  so  con- 
strued as  to  declare  tbat  all  property  within 
the  limits  of  the  state  is  subject  to  taxa- 
tion, except  such  as  the  Constitution  ex- 
pressly authorizes  the  General  Assembly  to 
exempt  from  taxation.  Georgia  Railroad 
Co.  V.  Wright,  125  Ga.  589,  54  S.  B.  52.  The 
Constitution  expressly  authorizes  the  exemp- 
tion of  public  property.  Civ.  Coda  1805,  S 
6884. 

Let  it  be  conceded,  for  the  purposes  of  this 
case,  that  the  state,  either  directly  or  through 
its  counties  and  municipalities,  may  tax 
public  securities  in  the  bands  of  Individuals. 
The  question  then  arises  whether  the  words 
"all  property  subject  to  be  taxed,"  In  the 
Constitution,  embraces  bonds  issued  by  the 
state  or  Its  political  subdivisions.  If  It  does, 
there  Is  no  power  to  exempt  them  from  tax- 
ation. If  It  does  not,  the  question  as  to 
whether  they  shall  be  so  subjected  Is  a  mat- 


ter left  to  the  discretion  of  the  General  As- 
sembly. If  a  municipal  bond  Is  property 
which  the  Constitution  taxes  of  Its  own  force, 
and  the  General  Assembly  has  no  authority 
to  exempt  the  same  from  taxation,  then  a 
county  Iwnd  Is  likewise  taxable,  and,  for  a 
similar  reason,  a  state  bond  Itself.  If  the 
Constitution,  by  virtue  of  Its  own  term^ 
malces  such  bonds  subject  to  tax,  thai  no 
other  legislation  Is  necessary  to  provide  for 
the  collection  of  the  tax  than  that  which  has 
been  enacted  for  the  purpose  of  collecting 
taxes  upon  other  pr(^»erty  of  a  similar  cba^ 
acter.  If  the  tax  acts  provide  machinery 
ample  In  its  nature  to  collect  taxes  on  notes 
and  choses  In  action,  such  machinery  will  be 
ample  for  the  purpose  of  collecting  taxes 
upon  choses  in  action  Issued  by  the  state  or 
one  of  its  political  subdivisions.  Atlanta 
National  Building  &  Loan  Ass'n  v.  Stewart, 
109  Ga.  80,  35  S.  B.  73.  If  the  Constitution, 
of  its  own  force,  requires  the  state  to  collect 
the  taxes  upon  municipal  bonds,  by  parity  of 
reasoning  it  requires  a  county  or  municipality 
to  collect  taxes  upon  state  bonds.  If  It  does 
not  require  a  municipality  to  collect  the 
taxes  on  Its  own  bonds,  then  it  would  not  re- 
quire the  state  to  collect  the  taxes  upon  the 
bonds  of  its  municipalities. 

In  Mayor  of  Macon  v.  Jones,  67  Ga.  488, 
It  was  held  that  the  grant  of  a  power  In  a 
charter  of  a  municipality  "to  tax  all  property, 
real  and  personal,  within  the  corporate  limits 
of  the  city,"  would  not  be  construed  to  in- 
clude the  taxing  of  Its  own  bonds,  in  the  ab- 
sence of  express  authority  for  that  purpose. 
It  Is  to  be  noted  that  this  case  was  decided 
after  the  Constitution  of  1877  was  adopted. 
If  a  municipal  bond  Is  "property,"  within 
the  meaning  of  that  term  as  used  In  the  Con- 
stitution, and  is  made  subject  to  taxation  by 
the  terms  of  the  Constitution  Itself,  such 
bond  is  subject  to  taxation  in  the  hands  of  a 
resident  of  the  municipality  Issuing  It,  as 
well  as  elsewhere  In  the  state.  The  ruling 
In  the  case  could  not  have  been  made  exc^t 
upon  the  theory  that  a  municipal  bond  was 
not  required  to  be  taxed  under  the  Constitu- 
tion. The  language  of  the  decision  Indicates 
that  the  court  was  of  opinion  that  this 
la  a  matter  left  to  the  discretion  of  the  Gen- 
eral Assembly.  In  Murray  v.  Charleston,  96 
tr.  S.  432,  24  L.  Ed.  760,  It  was  held  tbat  a 
municipal  corporation,  when  it  borrows  money 
and  promises  to  repay  it  with  interest,  can- 
not, by  Its  own  ordinances,  under  the  guise 
of  taxation,  relieve  itself  from  performing  to 
the  letter  all  tbat  it  has  expressly  promised 
to  its  creditors.  An  ordinance  of  the  city  of 
Charleston,  which  authorized  the  retention  of 
a  part  of  the  interest  as  taxes,  was  held  to 
be  Invalid;  but  the  court  recognized  the  fact 
that  after  the  interest  was  paid  to  the  holder 
of  the  bond,  and  came  Into  his  possession,  the 
money  In  his  possession  was  subject  to  taxa- 
tion in  common  with  other  similar  prop- 
erty. There  Is,  In  the  Constitution  of  Louis- 
iana, language  similar  to  that  which  appeaia 
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in  onr  present  Constltntlon  In  reference  to 
what  property  shall  be'  subject  to  taxation. 
In  the  case  of  State  of  Louisiana  t.  Board  of 
Assessors,  35  La.  Ann.  651,  it  was  held  that 
the  words  "all  property"  wei%  not  to  be  con- 
stmed  as  requiring  a  tax  by  the  state  upon 
bonds  Issued  by  one  of  its  municipalities, 
Fenner,  J.,  after  reaching  this  conclusion, 
says:  "Nor  can  it  be  successfully  opposed  to 
this  view  that  the  words,  'all  property  shail 
t>e  tared,'  are  too  clear  and  unambiguous  to 
leave  room  for  construction.  On  the  contrary, 
such  general  terms  and  expressions  are  con- 
stantly subjected  to  construction,  and  It  may 
l>e  said  that  they  are  never  allowed  their 
full  literal  Import  To  do  so  would  t>e  to 
extend  their  intent  to  subjects  which  the 
state  has  clearly  no  power  to  tax,  such  as 
bonds  of  the  United  States,  and  other  means 
and  Instruments  for  the  exercise  of  the  pow- 
ers delegated  to  the  federal  government;  and 
to  otlier  subjects,  such  as  the  salaries  of  judg- 
es, public  property  (although  this  is  expressly 
exempted),  and  the  like,  wbicli,  though  it 
Is  within  the  power  of  the  state  to  tax,  are 
yet  considered  on  fundamental  principles  to  be 
nontaxable."  It  Is  true  that  two  judges  dis- 
sented in  this  case  but  In  a  later  case  (State 
V.  Board  of  Assessors,  111  La.  982,  36  South. 
91)  the  conclusions  reached  In  the  earlier 
case  were  adopted  by  a  unanimous  court. 
The  following  language,  taken  from  a  most 
▼alnable  work,  is  In  point  at  this  stage  of 
the  discussion:  "It  Is  well  settled,  as  a  gener- 
al rule,  that  public  property  and  the  various 
instrnmentalltles  of  government,  whether,' 
in  England  and  her  colonies,  appertaining  to 
the  crown,  or.  In  tlie  United  States,  to  the 
federal  government,  the  various  states,  or 
the  political  Bubdivlsions  of  the  state,  are  not 
subject  to  taxation.  This  immunity  is  in 
almost  all  jurisdictions  confirmed  by  some  ex- 
press constitutional  or  statutory  grant  of 
exemption,  but  it  is  by  no  means  dependent 
thereon,  for  it  rests  upon  the  most  funda- 
mental principles  of  government,  being  neces- 
sary In  order  that  the  functions  of  govern- 
ment be  not  duly  Impeded,  and  that  the  gov- 
ernment be  not  forced  Into  the  inconsistency 
of  taxing  Itself  in  order  to  raise  money  to 
pay  over  to  Itself,  which  money  could  l>e 
raised  only  by  other  taxation;  and  the  ex- 
press exemptions  are  considered  to  be  in- 
serted In  the  tax  laws  only  from  abundant 
caution,  and  because  the  assessment  of  taxes 
Is  made  by  local  oflScers,  who,  though  skilled 
In  the  valuation  of  property,  are  presumably 
unlearned  in  legal  distinctions."  12  Am.  & 
Eng.  Enc.  L.  (2d.  Ed.)  367  et  seq. 

There  Is  nothing  in  the  various  tax  acta, 
from  1880  down  to  the  present  time,  which, 
either  in  express  terms,  or  by  necessary  im- 
plication, indicates  that  It  was  the  purpose  of 
the  General  Assembly  to  levy  a  tax  for  state 
and  county  purposes  upon  the  bonds  of  the 
state,  or  any  of  its  political  subdivisions. 
Such  general  terms  as  "taxable  property" 
a{^)ear  in  these  acts,  and  these  terms  have 


been  Interpreted,  as  we  have  seen,  not  to 
embrace  state  bonds,  and  not  to  embrace  the 
bonds  of  a  municipality  owned  by  a  citizen 
residing  in  that  municipality.  See,  in  this 
connection,  the  opinicm  of  the  Honorable 
Jno.  0.  Hart,  Attorney  General,  of  February 
28, 1903.  The  conclusion  reached  by  us  there- 
fore is  that  the  municipality  t)elng  a  mere 
political  subdivision  of  the  state,  to  which  Is 
delegated  a  certain  x>ortlon  of  the  powers  of 
government,  a  bond  issued  by  It  Is  merely  a 
governmental  Instrumentality;  that  it  Is  not 
taxable  by  the  force  of  the  Constitution  it- 
self, and,  If  taxable  at  all,  It  Is  only  so  when 
the  General  Assembly,  either  in  express 
terms,  or  in  such  language  that  no  other  con- 
clusion can  be  reached  than  that  euch  was 
the  Intention  of  that  body.  A  municipal  cor- 
poration occupying,  for  many  purposes,  the 
same  position  as  the  state,  so  far  as  the  tax- 
ing of  its  iustrumentalitles  are  concerned,  it  is 
not  within  the  operation  of  a  tax  law  unless 
expressly  named,  or  there  is  clear  language 
Indicating  such  an  Intent.  See,  in  this  con- 
nection, Butler  V.  Merrltt,  113  Ga.  233,  38 
S.  E.  751,  and  cases  cited. 
Judgment  affirmed.   All  the  Justices  concur. 


MOSELET    V.    DINKINS.    (No.    393.) 
(Court  of  Appeals  of  Georgia.    Oct.  8,  1907.) 

EBBoa,  Wbtt  of— Review. 

The  errors  of  law  complained  of  being 
wholly  immaterial  as  affecting  the  merits  of  tlie 
case,  and  the  verdict  being  amply  suijported  by 
the  facts  and  approved  by  the  trial  judge,  this 
court  will  not  Interfere. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §|  3948-3930.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Swalnsboro; 
Frank  Mitchell,  Judge. 

Action  between  W.  M.  Moseley  and  Eliza- 
beth Dlnkins.  Prom  the  judgment  Moseley 
brings  error.    Affirmed. 

Saffold  &  Larsen,  for  plaintiff  In  error. 
Henry  R.  Daniel,  for  defendant  In  error. 

HILL,  0.  J.    Judgment  affirmed. 


UNITED  STATES  FIDELITY  &  GUAR- 
ANTY CO.  V.  DAVIS.    (No.  418.) 
(Court  of  Appeals  of  Georgia.    Oct  3,  1907.) 

1.  GuASniAN  AND  WABD— ACTIOHB— BVIDENCB 

— Retdbn  oj  Guabdiak. 

The  return  of  a  guardian  made  under  oath 
to  the  ordinary  charging  himself  with  having  re- 
ceived assets  of  the  estate  U  prima  facie  evi- 
dence both  agaiiiEt  him  and  his  sureties,  and, 
unless  met  by  proof  of  a  legal  disposition  of  the 
assets  so  admitted  to  have  been  received,  is 
sufficient  to  show  a  devastavit 

2.  Sams— Bond— CoinxiANC*  with  Statute. 

A  guardian's  bond  containing  the  condi- 
tions that  the  "guardian  shall  well  and  truly 
maintain,  and  clothe  and  educate  said  orphans 
according  to  their  circumstances,  and  shall  take 
good  and  lawful  care  of  their  persons  andprop- 
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erty  according  to  the  laws  of  this  state,  and 
shall  annaally  make  a  just  and  true  return  of 
all  his  actings  and  doings  herein  unto  said  ordi- 
nary, and  pay  over  all  assets  that  may  remain 
In  bis  hands  when  said  guardianship  shall  legal- 
ly terminate"  and  payable  to  the  "ordinary,  his 
successors  and  assigns,"  is  a  good  statutory 
bond,  and  is  in  substantial  compliance  with  the 
provisions  of  section  2528  of  the  Civil  Code  of 
1805.  Under  the  conditioBs  of  this  bond  as  con- 
trolled by  the  law  of  this  state,  the  guardian 
was  not  authorized,  without  the  approval  of  the 
ordinary,  to  apply  the  corpus  of  the  estate  to 
the  maintenance  and  education  of  his  wards. 
S.  Same— Action  Against  Subbtt— Deuand— 

NEOESSITr. 

Where  the  guardian  is  dead  and  his  estate 
unrepresented,  suit  may  be  instituted  on  his 
bond  against  the  sureties  alone  at  the  instance 
of  his  ward,  or  a  new  guardian,  or  any  other 
person  interested.  In  such  case  it  is  not  neces- 
sary to  make  a  demand  on  the  surety  before  suit, 
for  its  liability  is  proved  by  the  breach  of  the 
bond  by  its  principal,-  the  guardian,  for  whose 
legal  discharge  of  duty  it  became  surety. 
4..EBB0S,  Wbw  of— Review. 

No  material  error  of  law  was  committed, 
and  the  evidence  fully  supports  the  verdict 
(Syllabus  by  the  Court.) 

Error  from  City  Court,  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  J.  P.  Davis,  as  ordinary,  for  the 
use  of  one  Treadaway,  guardian,  against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  plalntlfF,  and  defendant 
brings  error.    Affirmed. 

Denny  ft  Harris  and  R.  T.  Fouche,  for 
plaintiff  In  error.  F.  W.  Copeland  and  W. 
M.  Henry,  for  defendant  In  error. 

HILL,  0.  J.  Davis,  as  ordinary  of  Floyd 
county,  brought  suit  for  tbe  use  of  Treadaway, 
guardian  of  the  three  named  minor  children 
of  one  Mark  Smith,  against  tbe  United  States 
Fidelity  &  Guaranty  Company,  security  on 
the  bond  of  J.  A.  Carroll,  deceased,  guardian 
of  said  minor  children.  The  jury  found  a 
verdict  for  tbe  plaintiff,  and,  to  the  Judgment 
of  the  court  denying  Its  motion  for  a  new 
trial,  error  is  assigned  by  the  defendant. 

The  case  made  by  the  plaintiff,  briefly 
stated.  Is  as  follows:  The  appointment  and 
qualification  of  J.  A.  Carroll  as  guardian  of 
said  three  minor  children  November  15,  1899. 
The  execution  of  the  bond  sued  on  with  the 
defendant  as  the  only  security.  Bzempllfl- 
cations  of  returns  made  by  Carroll  as  such 
guardian  to  the  ordinary  duly  sworn  to, 
dated  and  filed  November  11,  1902,  showing 
in  his  hands  as  such  guardian  the  sum  of 
$328.97  In  cash.  The  death  of  said  Carroll 
September  14,  1903,  in  Floyd  county  iutes- 
tate,  without  assets  and  Insolvent,  leaving 
a  widow  and  four  minor  children.  The  set- 
ting apart  as  a  year's  support  to  the  widow 
and  four  minor  children  all  the  prr  lerty 
left  by  deceased  appraised  at  from  |2  O  to 
1300.  That  the  estate  of  Carroll  was  ,vlth- 
out  any  representation.  It  was  also  .  lown 
that  neither  one  of  the  minor  chlldre  bad 
received  any  property  from  the  guardian 
coming  into  his  hands  from  the  estate  of  their 
father.     The  defendant  Introduced  no  evi- 


dence and  practically  admitted  the  case  made 
by  plaintiff,  but  denied  his  right  to  recover 
under  the  facts  shown  and  the  law:  (1) 
Because  there  was  no  evidence  showing  a 
devastavit,  tb<i  returns  of  the  guardian  made 
in  Noveml>er,  1902,  being  insufflcient  for  that 
purpose  when  be  died  in  March,  1903;  that 
this  return  only  showed  a  receipt  by  tbe 
guardian  of  the  money  sued  for  and  in  his 
possession  November,  1902,  but  did  not  show 
tbe  condition  of  his  accounts  as  guardian  at 
the  date  of  his  death  in  March,  1903.  (2)  Be- 
cause tbe  Instrument  sued  on  was  a  volun- 
tary, and  not  a  statutory,  bond,  and  could 
not  be  sued  on  as  a  statutory  bond.  Tbe 
bond  was  made  payable  to  Davis  as  or- 
dinary, his  successors  and  assigns,  "and  no 
negotiable  or  assignable  Instrument  can  be 
made  a  statutory  obligation";  the  statute 
requiring  a  guardian  bond  to  be  "payable  to 
the  ordinary  and  his  successors  in  office." 
and  that  the  condition  of  a  statutory  guard- 
ian's bond  is  "for  the  faithful  discharge  of 
his  duty  as  guardian,"  and  the  conditions 
of  the  bond  sued  on  are:  The  "guardian  shall 
well  and  truly  maintain,  and  clothe  and 
educate  said  orphans  according  to  their  cir- 
cumstances, and  shall  take  good  and  lawful 
care  of  their  persons  and  property  according 
to  the  laws  of  the  state,  and  shall  annually 
make  a  Just  and  true  return  of  all  his  act- 
ings and  doings  herein,  unto  said  ordinary, 
and  pay  over  all  assets  that  may  remain  In 
bis  blinds  when  said  guardianship  shall  legal- 
ly terminate."  (3)  That  under  the  conditions 
of  this  bond,  the  guardian  was  authorized  to 
apply  the  corpus  to  the  maintenance  of  his 
wards,  that  a  compliance  with  the  special 
conditions  stated  in  the  bond  would  satisfy  it, 
and  the  burden  was  on  the  plaintiff  to  show 
that  such  conditions  had  not  been  complied 
with,  which  bad  not  been  done,  but,  on  the 
contrary,  the  evidence  for  the  plaintiff  showed 
that  the  wards  had  lived  with  and  been  main- 
tained by  the  guardian.  (4)  That,  under  the 
facts  of  this  case,  a  demand  was  a  condi- 
tion precedent  to  plaintiff's  right  to  recover, 
and,  as  the  guardian  was  dead,  an  adminis- 
trator of  his  estate  was  necessary  in  order 
that  such  demand  could  have  been  made. 
These  are  the  positions  covered  by  the  able 
counsel  in  his  argument  and  brief. 

1.  The  evidence  clearly  proved  a  devastavit 
by  the  guardian.  His  returns  as  such  guard- 
ian, filed  November,  1902,  were  prima  facie 
evidence  against  him  and  bis  surety  as  to  the 
amount  in  his  hands  aiq^earing  tberefrom. 
2  Brandt  on  Suretyship  (2d  Ed.)  {  628; 
Dowllng  V.  Feeley,  72  Ga.  558  (3);  Bailey  v. 
McAlpln,  122  Ga.  632,  60  S.  £L  388  (16).  It 
Is  Insisted  that  while  the  returns  might  show 
the  condition  of  the  guardian's  account  at 
the  date  when  made,  to  wit,  November,  1902. 
this  did  not  show  iU  condition  in  1903,  the 
date  of  the  guardian's  death.  This  proof 
was  supplemented  by  the  positive  and  uncon- 
troverted  testimony  that  neither  one  of  the 
wards  had  received  any  pairt  of  their  funds 
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,  wblch  this  gaardtan  admitted  he  had  lo 
his  bands  In  November,  1902.  When  It  is 
shown  that  the  guardian  had  at  any  time 
during  the  tmat  received  assets  belonKlng  to 
his  wards,  the  burden  is  upon  him  or  his 
surety  to  show  that  a  legal  disposition  of 
such  assets  had  been  made.  FYeeman  v. 
Brewster,  93  6a.  648,  21  S.  E.  165  (3).  If 
the  guardian  had  made  any  legal  dlq;>08itlon 
of  the  fund  in  his  hands  in  November,  1902, 
prior  to  his  death  in  March,  1903,  the  fact 
was  easily  susceptible  of  proof.  He  could 
not  have  paid  to  the  minors  any  part  of  It, 
or  expended  any  part  of  it  in  their  mainte- 
nance beyond  the  Interest  and  income  without 
the  approval  of  the  ordinary.  Civ.  Code 
1895,  U  2541,  2542;  Dowling  y.  Feeley,  72  Oa. 
558  (2). 

2.  The  I>ond  In  this  case  was  a  sufficient 
compliance  with  section  2528,  Civ.  Ck>de  1895. 
This  section  provides  that  a  guardian  shall 
"give  bond  with  good  and  sufficient  security, 
to  be  approved  by  the  ordinary,  in  double 
the  amount  of  the  supposed  value  of  the  prop- 
erty of  the  ward  for  the  faithful  discharge 
of  his  duty  as  guardian;  such  bond  shall  be 
payable  to  the  ordinary  and  his  successor.  A 
8ui>stantial  compliance  as  to  all  matters  of 
form  shall  be  sufficient"  The  condition  as 
stated  in  the  statute  is  "for  the  faithful  dis- 
charge of  his  duty  as  guardian."  The  con- 
dition In  the  bond  sued  on  sets  out  with  par- 
ticularity the  duties  of  the  guardian  as  com- 
prehensively Included  In  the  general  phrase 
of  the  statute.  In  this  bond  the  obligations 
of  the  guardian  are  that  be  "shall  well  and 
truly  maintain,  and  clothe  and  educate  said 
orphans  according  to  their  circumstances,  and 
shall  take  good  and  lawful  care  of  their  per- 
sons and  property  according  to  the  laws  of 
the  state,  and  shall  annually  make  a  Just  and 
true  return  of  all  of  his  actings  and  doings 
herein  unto  said  ordinary,  and  to  pay  over 
all  assets  that  may  remain  in  his  hands  when 
said  guardianship  shall  legally  terminate." 
Surely  all  these  things  are  embraced  in  the 
general  condition,  "faithful  discharge  of  his 
duty  as  guardian."  The  language  of  this 
bond,  while  somewhat  fuller  than  the  lan- 
guage of  the  statute,  means  no  more  or  no 
less.  We  are  not  impressed  with  the  argu- 
ment that  the  condition  of  this  bond  per- 
mitted the  guardian  to  expend  the  corpus  in 
the  maintenance  of  his  wards.  This  clause 
must  be  construed  as  qualified  by  the  right 
of  the  guardian  under  the  law  to  use  only  the 
interest  or  income  for  that  purpose  without 
the  approval  of  the  ordinary.  In  this  case 
it  is  also  immaterial  that  the  bond  Is  payable 
to  the  ordinary,  bis  successors  and  assigns. 
The  suit  Is  by  the  ordinary,  the  original  obli- 
gee in  the  bond.  The  policy  of  the  law  as  to 
all  bonds  required  by  statute,  and  especially 
as  to  bonds  of  guardians,  administrators,  and 
like  trustees,  is  to  disregard  mere  formalities, 
and  to  require  only  substantial  compliance  to 
secure  all  statutory  remedies  to  persons  in- 


jured by  their  breach.  Civ.  Code  1895,  { 
2635;  Pol.  Code  1895,  |  263. 

3.  Under  the  law  as  It  now  stands  in  this 
state,  when  "the  guardian  is  dead  and  his  es- 
tate unrepresented,"  suit  may  be  brought  on 
the  guardian's  bond  against  his  sureties 
alone.  Civ.  Code  1896,  {  2535.  Prior  to  the 
act  of  1820,  suit  could  not  be  brought  against 
the  surety  on  the  bond  until  a  Judgment  had 
been  obtained  against  the  guardian.  Prince's 
Digest,  p.  44.  Under  that  act  both  might  be 
Joined  in  the  same  action,  bat  no  suit  could 
be  brought  against  the  surety  in  the  first  In- 
stance, unless  the  guardian  was  without  the 
limits  of  the  state.  ,But,  as  stated,  the  pres- 
ent Code  gives  the  right  to  sue  the  surety 
alone  when  the  "guardian  is  dead  and  bis 
estate  unrepresented."  In  such  case,  no  de- 
mand Is  necessary,  as  there  is  no  one  upon 
whom  a  demand  could  be  made.  The  right 
to  sue  the  surety  is  based  on  a  breach  of  the 
lx>nd  by  the  guardian.  When  the  evidence 
shows  a  devastavit  by  the  guardian,  a  breach 
of  the  bond  is  shown,  and  the  liability  of  the 
surety  Is  established.  In  this  case,  the  devas- 
tavit by  the  guardian  was  proved.  The 
guardian  died  intestate  and  insolvent,  and 
his  estate  was  unrepresented.  There  was 
nothing  to  administer,  as  all  the  property  he 
died  possessed  of  had  been  set  apart  to  bis 
widow  as  a  year's  support,  a  right  superior 
to  that  of  these  wards  or  tbelr  new  guardian. 
The  only  i)08slble  recourse  to  the  wards  was 
their  guardian's  bond  executed  for  the  ex- 
press purpose  of  protecting  them  in  Just  such 
an  extremity. 

We  think,  under  the  undisputed  facts  and 
the  law,  no  other  verdict  could  have  been 
Justly  rendered,  and  that  the  Judgment  re- 
fusing the  new  trial  should  be  affirmed. 

Afllrmed. 


HARDT  v.  HARDT.    (No.  434.) 
(Court  of  Appeals  of  Georgia.    Oct.  8,   1907.) 

1.  Justices  of  thi  Peace— OBaTioBABi— Ex- 
ceptions TO  Answer. 

Exceptions  to  the  answer  of  the  magistrate 
to  a  writ  of  certiorari,  timely  maJe  in  writing, 
and  specifically  pointini;  out  the  defects  in  said 
answer,  should  he  sustained,  where  it  appears 
that  the  omissions  of  the  answer  are  of  mat- 
ters essential  and  material  to  a  proper  decision 
of  the  case  by  the  reviewing  court. 

The  return  of  the  magistrate  to  the  writ  of 
certiorari  shoald  include  all  the  proceedings  in 
the  cause.  - 

2.  Abuitration  and  Awabd— Repeai,  of  Ab- 

3rrBAT0B8. 

An  unsworn  verbal  report  made  to  the 
court  ,by  three  persons  selected  by  the  parties 
to  penliDg  litigation  to  settle  the  matters  there- 
in m  ijtntroversy  between  them  cannot  legally  be 
made  ;Ae  judgment  of  the  court,  where  it  ap- 
pears ^hat  there  was  no  order  of  the  court  re- 
ferring the  case  to  the  three  persons,  and  that 
said  r-^rt  was  simply  the  opmion  of  the  three 
person  formed  without  hearing  evidence,  or 
giving-fthe  party  against  whom  the  report  was 
made  an  opportunity  of  l>eing  beard,  or  of  con- 
testing the  truth  of  such  report. 
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3.  Justices  of  thx  Peace— Judgment. 

A  judgment  of  a  justice  of  the  i>eace  in  a 
suit  on  an  open  account,   not   verified  by  the 
plaintiff,  or  proved  by  evidence,  is  unauthorized, 
and  should  be  set  aside  on  certiorari. 
(Syllabus  by  the  Court) 

EIrror  from  Saperlor  Ooitrt,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Action  by  W.  6.  Hardy  against  A.  J.  Har- 
dy. Judgment  for  defendant  was  affirmed  on 
certiorari,  and  be  brings  error.    Reversed. 

A.  Y.  Clement,  for  plaintiff  In  error.  Doyle 
Campbell,  for  defendant  in  error. 

HILIj,  C.  J.  W.  a.  Hardy  sued  Mrs.  A.  J. 
Hardy  upon  an  open  account  In  ttae  Justice 
court.  On  the  day  set  for  the  trial,  neither 
party  l>eing  represented  by  counsel,  they 
agreed  to  submit  the  matter  in  controversy 
to  three  arbitrators  who  were  to  make  an  in- 
vestigation of  the  facts  and  make  a  report 
to  the  court,  which  report  was  to  be  made 
the  Judgment  of  the  court  The  three  arbi- 
trators 80  called,  without  hearing  any  evi- 
dence, after  a  personal  examination  of  the 
matters  in  controversy  upon  which  the  ac- 
count was  based,  made  a  verbal  report  to  the 
court,  which  report  was  made  the  Judgment 
of  the  court.  This  report  was  made  without 
giving  either  party  any  notice  thereof  or 
without  any  opportunity  to  be  heard.  There- 
upon the  defendant,  against  whom  tlie  report 
was  made  and  Judgment  was  entered,  peti- 
tioned the  superior  court  for  writ  of  certio- 
rari, which  was  granted.  This  petition  set 
forth  the  following  assignments  of  error: 
"(1)  The  court  erred  In  rendering  Judgment 
against  petitioner,  because  after  said  case 
was  submitted  to  arbitration  by  agreement 
of  parties  as  hereinbefore  set  out,  said  case 
being  withdrawn  from  court  for  that  purpose, 
said  court  bad  no  Jurisdiction  to  render 
Judgment  therein.  (2)  The  court  erred  in 
rendering  Judgment  against  petitioner  be- 
cause,  after  agreement  of  withdrawal  and 
submission  to  arbitration  in  the  presence  of 
the  presiding  magistrate,  petitioner,  having 
filed  no  plea,  did  not  file  one  after  said  agree- 
ment, the  purpose  and  effect  of  said  agree- 
ment being  to  transfer  said  case  from  said 
court  to  said  arbitrators  chosen  for  adjudica- 
tion, and  consequently  said  court  bad  no  Ju- 
risdiction at  the  time  It  rendered  said  Judg- 
ment, and  petitioner  was  deprived  of  an  op- 
portunity to  defend,  and  has  not  had  her  day 
In  court  (3)  The  court  en^  in  rendering 
Judgment  l>ecau3e  the  presiding  magistrate 
was  from  an  adjoining  district,  it  not  appear- 
ing that  M.  P.  Stone,  notary  public  and  ex 
ofllcio  Justice  of  tbe  peace,  was  not  present 
and  was  disqnallfled  to  sit;  said  presiding 
magistrate  sitting  in  said  case  without  the 
Icnowiedge  or  consent  of  petitioner,  and  after 
consent  to  arbitration  as  aforesaid  and  peti- 
tioner had  left  tbe  court  grounds.  (4)  The 
court  erred  in  rendering  said  Judgment  l>e- 
cause  there  was  no  evidence  or  testimony  un- 
der oetb  whatever  upon  which  to  base  the 


Judgment  (6)  Tlie  court  erred  In  rendering 
said  Judgment  upon  tbe  unsworn  statement 
of  said  three  unsworn  arbitrators  who  tliem- 
selves  bad  not  heard  one  syllable  of  the  evi- 
dence and  based  their  opinion  solely  upon 
rumor  and  their  personal  Icnowledge.  (6) 
Tbe  court  erred  in  making  ttae  said  unsworn 
statement  of  said  unsworn  arbitrators  tbe 
Judgment  of  tbe  coturt  (7)  Tbe  court  erred 
in  making  tbe  opinion  of  said  arbitrators  the 
Judgment  of  the  court,  because  they  bad  not 
determined  and  passed  upon  matters  in  con- 
troversy according  to  law,  of  wbicb  fact  tbe 
court  was  cognizant,  defendant  not  havint; 
any  of  her  rights  to  a  fair  and  impartial 
trial  before  said  arbitrators."  The  Judge  of 
the  superior  court  granted  the  writ,  and  tbe 
presiding  magistrate  made  tbe  following  an- 
swer: "Replying  specifically  to  tbe  allega- 
tions in  said  petition,  respondent  says  (It 
that  M.  P.  Stone  asked  me  to  preside  in  tbe 
case,  be  being  disqualified,  and  I  was  pres- 
ent on  the  day  of  tbe  trial,  and,  when  court 
was  opened  before  the  case  was  called,  Mr. 
Gordon  Hardy  and  Mr.  Will  Smith  prevailed 
with  Mrs.  A.  J.  Hardy  and  W.  6.  Hardy  to 
pick  three  men  from  tbe  crowd  present  to  go 
out  to  Mrs.  Hardy's  house,  and  estimate  wliat 
lumber  had  not  been  used  on  the  bouse  and 
to  report  back  to  court,  and  also  damage  on 
any  lumber  used  on  bouse,  if  any.  The  men 
were  Jin.  Pope,  William  Uoyd,  and  Walter 
Evans.  W.  6.  Hardy  agreed  to  take  bac^  all 
lumber  unused  at  the  price  she  was  to  pay 
for  it  delivered  at  the  house,  and  also  what- 
ever damages  they  said  to  give  credit  for  it, 
and  Mrs.  Hardy  agreed  to  the  proposition 
and  agreed  to  acknowledge  to  Judgment  to 
the  balance,  and  they  came  back  and  reported 
to  the  court  the  lumt>cr  unused,  but  not  any 
damages  on  bouse,  and  it  was  deducted  and 
Judgment  entered  up  for  tbe  balance  and 
costs."  Before  tbe  call  of  the  certiorari  In 
tbe  superior  court,  the  plaintiff  in  certiorari 
filed  written  exceptions  to  the  answer,  on  the 
ground  that  it  was  "insufilcleut  and  did  not 
reply  specifically  to  the  allegations  In  the 
petition;  that  said  answer  did  not  deny  or 
admit  tbe  material  ailegaUona  in  paragraphs 
2,  8,  and  4  of  the  petition — ^paragraph  2  alleg- 
ing that  the  said  Judgment  complained  of 
was  rendered  by  a  notary  public  and  ex  of- 
ficio Justice  of  tbe  peace  of  an  adjoining  dis- 
trict, and  without  knowledge  or  consent  of 
petitioner,  after  the  verbal  agreement  to  sab- 
mit  tbe  case  to  arbitration,  and  after  peti- 
tioner relying  upon  said  agreement  had  gone 
home;  paragraph  3  alleging  that  petitioner 
had  not  filed  any  plea  to  said  suit  in  court 
because  she  regarded  tbe  arbitrators  as  the 
tribunal  to  pass  upon  tbe  matters  in  contro- 
versy, and  bad  gone  home,  and  she  expected 
said  arbitrators  to  notify  her  when  and  where 
they  would  bear  evidence  and  determine  the 
matter,  and  she  did  not  know  that  they  were 
going  to  report  the  matter  to  court  withont 
evidence,  but  thought  they  would  bear  her 
evidence  and  determine  ^le  matter  out  of 
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court  and  give  dne  notice  to  all  parties; 
paragraph  4  alleging  that  neither  party  was 
represented  by  counsel,  that  submission  to 
arbitration  was  in  parol,  that  said  arbitrators 
were  not  sworn,  no  evidence  or  sworn  testi- 
mony was  submitted  to  them,  and  petitioner 
was  not  notified  when  and  where  said  arbi- 
trators would  bear  evidence  and  pass  upon 
the  matters  In  controversy,  and  that  said  ar- 
bitrators made  a  verbal  report  to  the  court 
without  having  heard  any  evidence,  said 
statement  or  report  not  having  been  under 
oath,  whereupon  Judgment  was  rendered 
against  petitioner  by  the  presiding  Justice; 
that  petitioner  was  not  notified  by  the  arbi- 
trators nor  by  the  court,  and  had  no  oppor- 
tunity to  present  her  case  to  the  arbitrators 
or  to  the  court"  Petitioner  further  excepted 
to  the  answer,  on  the  ground  that  said  an- 
swer did  not  embrace  nor  was  there  sent  np 
with  it  any  copy  or  copies  of  the  proceed- 
ings had  in  the  case.  On  bearing  the  excep- 
tions, the  court  overruled  the  same,  and  ren- 
dered a  Judgment  that  the  certiorari  be  not 
sustained,  and  also  rendered  final  Judgment 
against  the  plaintiff  in  certiorari. 

1.  We  think  the  answer  of  the  magistrate 
was  incomplete  In  the  particulars  specified 
by  the  exceptions.  The  allegations  of  the 
I)etltlon  as  contained  in  paragraphs  2,  3,  and 
4  were  material  to  the  proper  decision  of  the 
plaintifTs  case,  and  she  was  entitled  to  a 
specific  answer  fully  verifying  those  allega- 
tions. The  allegations  in  a  certiorari  ought 
either  to  be  fully  answered  or  assumed  as 
true  for  the  purpose  of  the  decision,  and,  if 
the  answers  filed  are  not  full,  they  should  be 
made  so.  Civ.  Code  1895,  {  4647;  March- 
man  V.  Todd,  15  Ga.  25.  We  think,  also,  that 
the  return  of  the  magistrate  was  incomplete, 
in  that  it  failed  to  certify  and  send  up  any 
of  the  proceedings  In  the  case.  Civ.  Code 
1895,  I  4ti37. 

2.  It  l8  manifest  that  the  so-called  arbitra- 
tion was  in  no  sense  statutory.  If,  under  the 
facts  stated  and  verified  by  the  answer  of 
the  magistrate,  the  selection  of  the  three 
men  to  make  a  report  on  the  matter  In  con- 
troversy between  the  parties  could  be  con- 
sidered as  a  common-law  submission  of  such 
matters  to  arbitration,  surely  a  verbal  report, 
made  without  having  heard  any  evidence  and 
misopported  even  by  the  verification  of  the 
arbitrators  themselves,  was  wholly  Insuffi- 
cient upon  which  to  base  a  Judgment  against 
the  defendant  Under  an  arbitration  at  com- 
mon law,  the  award  is  binding  on  the  party 
submitting,  but  the  award  in  such  case  can 
«nly  be  made  the  foundation  of  an  action, 
and  is  not  «ttltled  to  be  made  a  Judgment 
of  the  court  Crane  v.  Barry,  47  Oa.  478; 
SlBSOn  T.  Pittman,  US  Oa.  168,  38  S.  E.  315. 
There  Is  no  order  of  the  court  in  this  case 
submittlDg  the  matters  In  controversy,  and 
the  Judgment  is  based  upon  the  unsworn 
statement  of  three  men  selected  by  the  par- 
ties who  asrlve  at  their  conclusion  without 
evidence  and  without  giving  the  parties  an 


opportunity  to  be  heard.  The  account  sued 
on  seems  not  to  have  been  verified  by  the 
plaintiff  in  the  Justice  court  The  alleged 
agreement  by  the  defendant  plaintiff  in 
certiorari,  that  she  would  "acknowledge  the 
Judgment"  the  report  of  the  three  men  select- 
ed, appears  to  have  been  made  In  the  per- 
sonal and  not  In  the  Judicial  presence  of 
the  Justice,  and  was  not  therefore  binding 
upon  her  as  an  admission  made  on  the  trial 
of  the  case  In  Judlclo. 

We  conclude  that  the  Justice  erred  in  en- 
tering up  Judgment  against  the  defendant 
and  that  the  Judge  of  the  superior  court  err- 
ed In  not  sustaining'  the  certiorari  and  set- 
ting aside  the  Judgment  and  remanding  the 
case  to  the  Justice  court  to  be  tried  accord- 
ing to  some  legal  procedure. 

Judgment  reversed. 


GRIFFIN  V.  STATB.    (No.  53a) 
(Court  of  Appeals  of  Georgia.    Oct  3,  1907.) 

1.  CBncINAI.      Law  —  ClBCUHBTTAKTIAL      Evi- 
IXCNCB. 

While  the  rnilt  of  a  defendant  charged 
with  crime  may  be  inferred  from  circumstances 
satisfactorily  proved  which  are  inconsistent  with 
Innocence,  the  circumstances  relied  upon  must  be 
affirmatively  established  and  leKally  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  H  1259-1261.) 

2.  Gauino — Evidence. 

Evidence  that  the  defendant  was  present  at 
a  game  of  cards,  and  ran  upon  the  approach  of 
omcers  armed  with  pistols.  Is  not  (in  the  absence 
of  evidence  that  such  defendant  either  played  or 
bet  for  money,  had  in  his  handa  or  near  him 
either  cards  or  money)  safficient  to  establish  the 
guilt  of  such  defendant  beyond  a  reasonable 
doubt  within  the  meaning  of  section  984,  Pen. 
Code  1895.  Neither  presence  nor  flight  nor  both 
together,  without  more,  is  conclusive  of  guilt 

[Ekl.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Gaming,  H  291-298:] 

3.  Cbikinal  Law— Evidence. 

The  belief  of  a  witness  cannot  supply  the 
place  of  substantive  material   facts, 

[Ed.  Note.- For  cases  in  point  aee  Gent  Dig. 
vol.    14,  Criminal  Law,  i  1036.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Ben  Hill  (boun- 
ty; U.  V.  Whipple,  Judge. 

Tom  Grlffln  was  convicted  of  gambling, 
and  brings  error.    Reversed. 

E.  W.  Ryman,  for  plaintiff  In  error.  W.  F. 
George,  Sol.  Gen.,  H.  D.  Graham,  Sol.  Gen., 
and  A.  J.  McDonald,  County  Sol.,  for  the 
State. 

RUSSELL,  J.  The  defendant  was  accused 
of  gaming.  The  evidence  showed  that  he 
was  in  company  with  others,  some  of  whom 
were  undoubtedly  engaged  in  playing  and 
betting  at  cards  for  money.  Upon  the  ap- 
proach of  the  chief  of  police  of  Fitzgerald 
and  an  assistant  who  presented  a  pistol  and 
called  to  the  negroes  "to  bold  up,"  the  de- 
fendant Incontinently  fied,  and  the  chief  of 
police  tore  the  defendant's  shirt  in  the  strug- 
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gle  to  retain  ttae  prisoner.  The  defendant 
was  convicted.  A  fact  can  be  proved  by 
circumstantial  eyidence  as  well  as  by  direct 
proof.  Gaming  Is  one  of  those  offenses  which 
ordinarily  must  be  proved  by  circumstantial 
evidence.  If  at  all ;  and  so  well  is  the  taste 
of  some  of  our  African  citizens  for  petty 
gambling  known  that  a  nocturnal  gathering 
in  a  secluded  spot  where  the  tableau  is  pre- 
sented of  several  negroes  seated  or  squatted 
around  a  quilt  on  which  are  cards  and  money 
raises  a  violent  suspicion  of  guilt  against 
any  one  of  the  number  who  may  be  In  prox- 
imity to  the  quilt,  the  cards,  or  the  money. 
But  the  law  does  not  authorize  conviction 
upon  suspicion,  no  matter  how  violent,  nor 
relax  the  rule  laid  In  section  984  of  the  Penal 
Code  of  1895  for  the  mere  reason  that  gam- 
bling is  detestible,  that  gamblers  should  be 
punished,  and  that  proof  of  guilt  is  hard  to 
obtain.  The  same  rule  applies  to  gaming  as 
to  all  other  offenses.  "To  warrant  a  con- 
viction on  circumstantial  evidence,  the  prov- 
en facts  must  not  only  be  consistent  with 
the  hypothesis  of  guilt,  but  must  exclude 
every  other  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused."  Circumstances 
which  authorize  a  mere  conjecture  of  guilt 
are  not  sufficient  to  warrant  a  conviction, 
and  the  evidence,  when  entirely  circumstan- 
tial, should  connect  the  defendant  with  the 
criminal  act.  The  only  facta  positively  prov- 
ed In  this  case  were  that  the  defendant  was 
present  where  gambling  was  going  on,  and 
that  he  ran  when  accosted  to  the  accompani- 
ment of  a  pistol.  True,  one  of  the  witnesses 
for  the  state  testified  that:  "All  of  them 
seemed  to  be  engaged  In  a  game  of  cards. 
The  cards  had  been  dealt  around,  and  all 
of  the  men  looked  like  had  cards,  either  in 
bis  hands  or  In  front  of  him  on  the  quilt, 
and  most,  If  not  all,  had  money  in  front  of 
them."  But,  upon  cross-examination,  the  same 
witness  testified,  as  did  the  only  other  wit- 
ness for  the  state.  In  effect:  "I  cannot 
swear  positively  that  the  defendant  had  cards 
In  his  hands  or  money  In  front  of  him,  or 
that  be  was  actually  playing  and  betting  in 
the  game."  The  witness'  entire  knowledge 
with  reference  to  the  defendant's  connection 
with  the  game,  if  be  had  any,  is  summed  up 
in  the  statement  following:  That  "he  saw 
the  others  In  a  circle  around  the  quUt"  The 
gratuitous  statement  that  he  appeared  to  be 
engaged  In  the  game  was  only  an  expres- 
sion of  opinion  on  the  part  of  the  witness 
prejudicial  to  the  defendant,  and  not  prop- 
er evidence  to  be  considered  by  the  Jury.  As 
pointed  out  in  MImbs  v.  State  (Oa.  App.)  58 
S.  E.  499,  the  word  "seem"  may  be  opln- 
ionative  or  positive  according  to  the  context 
Admitting  that  gambling  was  going  on  in 
the  hallway  and  that  the  defendant  was 
present,  it  seems  to  us  that  the  defendant 
should  have  been  connected  with  the  gam- 
bling In  some  way,  that  the  state  should  have 
proved,  not  that  others  had  cards,  but  that 
this  defendant  bandied   some  card   in   the 


game,  not  that  others  had  money,  but  that 
this  defendant  had  some  interest,  presoit 
or  prospective,  in  some  portion,  at  least, 
of  the  money  seen  by  the  officers.  While 
the  main  witness  for  the  state  testified  that 
tb^  all  seemed  to  be  engaged  In  the  game, 
he  positively  declined  to  swear  that  "the 
defendant  had  cards  in  his  hand  or  money 
In  front  of  him."  If  the  witness  did  not  pre- 
tend to  know  these  facts,  bow  could  the  jury 
know  them?  And,  If  the  Jury  did  not  know 
at  least  this  much,  how  could  they  infer  par- 
ticipation and  guilty  presence? 

Nor  do  we  think  the  circumstances  of 
flight,  under  the  facts  disclosed  in  the  record, 
adds  any  very  great  weight  to  the  evidence 
of  guilt  Proof  of  flight  is  at  best  only 
equivocal  evidence  and  subject  to  explana- 
tion. We  think  this  defendant's  flight  wheth- 
er he  was  guilty  or  innocent  is  easily  ex- 
plained when  we  consldex-  the  fact  that  the 
gathering  (whether  this  defendant  was  one 
of  the  Illegal  participants  or  not)  was  sud- 
denly surprised  by  an  unexpected  visitor 
who  had  noiselessly  reached  the  top  of  the 
stairway,  shouted  for  attention,  and  present- 
ed to  their  astonished  eyes  a  gleaming  re- 
volver. Had  the  defendant  been  ever  so 
innocent  it  would  have  been  bard  for  blm 
to  resist  the  contagious  Impulse,  which  over- 
whelmed those  who  were  guilty,  to  fly  be- 
cause they  fled.  In  Harmon  v.  State,  120 
Oa.  197,  47  S.  E.  647,  It  was  held  that  "evi- 
dence that  the  defendant  and  three  others 
were  lying  on  the  ground  In  a  secluded  spot 
with  money  before  them,  that  each  had  cards 
In  his  bands,  and  that  upon  being  discovered, 
all  attempted  to  escape,  was  sufficient  to  Btia- 
taln  a  verdict  that  the  defendant  was  play- 
ing and  betting  at  a  game  played  with  cards 
for  money."  And  it  tuts  been  decided  by 
this  court  in  Hicks  v.  State,  1  Oa.  App. 
722,  57  8.  E.  958,  following  the  decision 
In  Pacettl  v.  State,  82  Ga.  297,  7  S.  E.  867. 
that  Inculpatory  facts  will  authorize  con- 
victions of  gaming.  But  in  all  cases  the 
facts  must  be  connected  with  the  defoidant 
If  this  defendant  had  been  shown  to  bave 
been  in  possession  of  cards,  as  was  shown 
in  the  Harmon  Case,  or  the  keeper  of  ttae 
room  embellished  with  gaming  devices  and 
accessories,  as  shown  in  the  Pacettl  and 
Hicks  Cases,  the  verdict  of  guilty  would 
have  been  authorized.  Bat  mere  presence 
or  flight  to  avoid  arrest,  or  both  together, 
are  not  Inconsistent  with  innocence 

Judgment  reversed. 


GEORGIA     SOnTHBRN   &  rLORIDA   BX. 

CO.  V.  GREER.    (No.  349.) 
(Court  of  Appeals  of  Georgia.    Oct  3,  1907.) 

1.  Carrieks— Fbeioht   Shipubnt  —  liiHrriNa 
Liability. 

Where  a  shipper  signs  a  contract  limiting 
the  liability  of  the  common  carrier,  said  con- 
tract reciting  that  it  was  made  In  considera- 
tion of  a  redoced  rata  of  freight  such  recital 
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is  prima  facie  true,  and  the  burden  is  apon  the 
shipper  to  prove  the  contrary.  The  burden  waa 
not  successfally  carried  in  tnia  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  9,  Carriers,  {  724.] 

2.  Sakb— LiTi  Stock  Shipment. 

A  carrier  of  live  stock  can,  by  special  con- 
tract, be  released  from  liability  for  injuries  to 
BQch  stock  arising  from  named  canses,  and  can 
as  to  these,  and  all  other  incidents  of  trans- 
portation, by  sach  contract  stipulate  liability 
only  in  the  event  of  damages  and  loss  by  the 
gross  negligence  of  Its  servants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  9,  Carriers,  (  934.] 

S.  Same— Pbesduptior  or  Nxolioence. 

Even  where  there  was  a  special  contract 
shown  limiting  the  liability  of  the  carrier  of 
live  stock  where  the  plaintiff  proved  that  the 
stock  was  lost  or  injured  while  in  the  possession 
of  the  carrier,  the  law  wonld  raise  a  presump- 
tion of  nagligence  against  the  carrier,  which 
most  be  rebutted  by  proof  showint;  the  exer- 
cise of  that  degree  of  diligence  required  by  the 
contract. 

[Ed.  Note.— For  ca^es  in  point,  see  Cent  Dig. 
▼ol.  9,  Carriers,  \  957.] 

4.  SAire— EVIDENCB. 

Where  it  appears  that  the  cars  in  which 
the  stock  was  carried  were  suitable,  tliat  the 
track  waa  in  good  condition,  that  the  equip- 
ments and  appliances  of  the  train  were  ade- 
quate, and  that  there  was  no  fault  or  negli- 
gence in  any  respect  on  the  part  of  the  carrier 
in  handling  the  stock  or  in  the  running  and 
management  of  the  train,  and  the  exercise  By  the 
servants  of  the  carrier  of  that  degree  of  care 
demanded  by  the  terms  of  its  contract  and  re- 
quired by  the  nature  of  the  stock,  any  presump- 
tion of  negligence  would  be  fully  rebutted,  and 
the  carrier  would  not  be  liable  for  loss  or  dam- 
age to  the  stock  while  in  transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  9,  Carriers,  §  960.] 

5.  Save— INJXTBT  to  Stock. 

The  evidence  in  this  case  clearly  showed 
that  the  death  of  the  stock  was  due  to  the 
negligent  manner  in  which  it  was  loaded  by  the 
shipper.  The  verdict  against  the  carrier  must 
be  set  aside,  as  without  evidence  to  support  it 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Turner  County ; 
W.  N.  Spence,  Judge. 

Action  by  W.  A.  Greer  against  the  Georgia 
Soutbem  &  Florida  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Hall  &  Hall  and  R.  0.  Jordan,  tor  plaintiff 
in  error.  H.  C.  McKenzle,  T.  R.  Perry,  and 
J.  H.  Tipton,  tor  defendant  in  error. 

HILL,  C.  J.  This  was  a  suit  for  $90,  the 
alleged  value  of  nine  head  of  cattle  which 
the  defendant  undertook  to  transport  for  the 
plaintiff  from  Dakota,  Ga.,  to  Cleveland,  Fla. 
The  specific  allegations  were  that  the  plain- 
tiff delivered  to  the  defendant,  a  comtAon  car- 
rier, at  Dakota,  Ga.,  200  head  of  cattle,  in 
good  order,  to  be  transported  to  Cleveland, 
Fla.;  that,  when  said  cattle  arrived  at  the 
point  of  destination,  there  were  only  191,  and 
that  9  had  been  lost  or  destroyed  while  in  the 
possession  of  the  defendant,  and  they  were 
worth  at  the  point  of  destination  in  the  mar- 
ket $10  a  head.  There  is  no  allegation  of 
any  specific  negligence  by  the  carrier,  but 


only  the  general  allegation  of  negligence. 
The  defendant  answered,  denying  all  the  ma- 
terial allegations  of  the  petition.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff  for 
the  full  amount,  and  defendant's  motion  for 
a  new  trial  was  overruled.  The  evidence  for 
the  plaintiff,  briefly  stated,  made  the  follow- 
ing case :  The  200  head  of  cattle  were  deliv- 
ered to  the  defendant  by  the  plaintiff  at  Da- 
kota under  a  through  bill  of  lading  issued 
by  the  defendant  covering  the  shipment  of 
said  cattle  from  said  point  of  delivery  to 
Cleveland,  Fla.,  and,  when  the  cattle  arrived 
at  Cleveland,  Fla.,  there  were  191  delivered  to 
the  consignee.  The  plaintiff  relied  for  a  re- 
covery upon  the  presumption  of  liability 
which  arises  against  the  carrier  under  the 
statute  of  this  state.  Civ.  Code  1893,  f  2264. 
In  cases  of  loss,  the  presumption  of  law  is 
against  the  common  carrier,  and  no  excuse 
avails  him,  unless  such. loss  was  occasioned 
by  the  act  of  God,  or  the  public  enemy  of  the 
state.  The  defendant  introduced  in  evidence 
a  live-stock  contract  of  shipment  entered  in- 
to between  It  and  the  plaintiff,  whereby  the 
plaintiff  agreed  to  release  the  defendant  from 
liability  In  case  of  loss  or  injury  to  the  stock 
by  reason  of  a  number  of  named  causes,  to 
wit,  "in  consequence  of  overloading,  heat, 
suffocation,  fright,  viclousness,  and  from  all 
other  damages  incidental  to  railroad  trans- 
portation which  shall  not  be  established  tc 
have  been  caused  by  the  gross  negligence  or 
delinquency  of  any  of  the  officers  or  agents 
of  the  said  railway,  having  the  stock  in 
charge,  and  the  owner  or  shipper  is  to  look 
to  the  company  on  whose  line  damage  oc- 
curred for  compensation  for  such  damage." 
It  was  recited  in  this  contract  that  the  consid- 
eration therefor  to  the  plaintiff  was  a  reduced 
rate  of  freight  The  plaintiff  admitted  the 
execution  of  this  contract  by  him,  but  stated 
that  he  had  not  asked  for  a  reduced  rate 
and  had  received  none.  Besides  the  explicit 
recitals  in  the  contract  signed  by  the  plaintiff 
that  the  rate  of  freight  was  a  reduced  rate, 
there  was  written  in  said  contract  the  letters, 
"Rel,"  which  meant  that  the  contract  was  a 
release  shipment  These  letters  were  also 
written  across  the  bill  of  lading  issued  the 
plaintiff  by  the  defendant  which  Indicated 
that  it  was  a  release  bill  of  lading,  and  in  all 
such  contracts,  according  to  the  evidence, 
there  is  a  material  difference  in  the  ratr- 
charged,  being  less  than  when  the  shipment 
is  made  at  the  carrier's  risk.  The  plaintiff 
further  testified  that  he  had  been  shipping 
cattle  for  10  or  12  years  and  always  under 
the  release  contract  similar  to  the  one  he 
signed  in  the  present  case. 

1.  When  a  shipper  signs  a  contract  con- 
taining stipulations  limiting  the  liability  of 
the  carrier,  and  reciting  that  such  limitation 
was  made  because  of  a  reduced  rate  of 
freight,  the  burden  is  upon  him  to  show  that 
the  consideration  therefor  and  therein  recit- 
ed was  not  true,  and  that,  as  matter  of  fact. 
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be  had  received  no  consideration  for  sncb 
limitation.  This  burden  was  not  success- 
fully carried  by  the  plalntier  In  this  case ;  but 
the  evidence  clearly  established  the  making 
by  him  of  this  special  contract  In  question 
and  the  giving  of  a  reduced  rate  of  freight 
as  the  consideration  for  said  contract 

2.  The  special  contract  was  therefore  valid 
under  the  laws  of  this  state,  and  the  plain- 
tiff was  bound  by  Its  terms.  Civ.  C!ode  1805, 
S  2276;  Cooper  v.  R.  &  G.  R.  Co.,  110  Ga.  662, 
86  8.  £.  240;  Georgia  R.  v.  Spears,  66  Ga. 
4S5,  42  Am.  Rep.  81. 

3.  But  the  rule  of  presumption  against  the 
carrier,  notwithstanding  said  special  contract, 
still  arose,  and  the  burden  was  upon  the 
company  to  rebut  this  presumption;  but  the 
contract  diminished  the  onerous  character 
of  this  burden,  for  under  its  terms  the  carrier 
was  required  to  exercise  only  slight  diligence, 
and  was  only  liable  for  gross  negligence. 
Columbus  R.  Co.  v.  Kennedy,  78  Ga.  653,  3  S. 
B.  267;  Cooper  v.  R.  &  6.  R.  Co.,  110  Ga. 
663,  36  S.  E.  240. 

4.  As  before  stated,  the  plaintiff  did  not 
show  by  his  evidence  any  specific  negligence 
against  the  defendant  but  only  relied  upon 
the  presumption  against  the  carrier.  Did 
the  defendant,  under  the  evidence  In  this 
case,  meet  and  overcome  this  presumption 
up  to  the  degree  of  diligence  required  of  It 
under  the  terms  of  the  special  contract?  Un- 
der the  special  contract,  the  railroad  company 
was  only  liable  for  the  gross  negligence  of 
its  servants  in  connection  with  said  ship- 
ment The  evidence  Introduced  by  the  de- 
fendant was,  in  our  opinion,  entirely  suffi- 
cient to  rebut  the  presumption  of  negligence. 
It  appeared  from  this  evidence  that  the  cars 
in  which  the  stodc  were  transported  were 
suitable  for  the  purpose;  that  the  track  was 
in  good  condition;  that  the  equipment  and 
appliances  of  the  train  were  adequate;  that 
there  was  no  collision,  no  sudden  Jerking  of 
the  cars,  and  no  delay  in  transportation;  and 
that  the  agents  of  the  carrier  exercised  all 
proper  care  in  handling  the  stock.  In  addi- 
tion to  this  evidence,  which  certainly  largely 
tended  to  relieve  the  carrier  of  the  presump- 
tion of  negligence,  the  facts  further  presented 
by  a  very  large  preponderance  of  the  testi- 
mony at  least  show  a  cause  for  the  loss  of 
the  cattle  In  the  carelessness  of  the  plaintiff 
himself.  The  cattle  at  the  point  of  shipment 
were  loaded  on  the  cars  by  the  shipper;  he 
t)eing  responsible  for  the  manner  in  which 
the  loading  was  done.  The  cars  into  which 
the  cattle  were  loaded  were  42  feet  long. 
In  one  car  there  were  crowded  56  head,  and 
in  another  57  head,  and  in  the  third  87  head 
of  cattle.  The  shipper  said  that  this  was, 
considering  the  size  and  condition  of  the  cat- 
tle, not  overcrowded.  The  testimony  of  his 
witnesses  did  not  fully  support  this  state- 
ment and  the  overwhelming  testimony  of  tlie 
defendant's  witnesses  was  that  the  cattle 
were  greatly  overcrowded  on  these  three  cars. 
Besides  tUs  evidence,  tlie  physical  condition 


of  the  cattle  when  the  train  reached  Valdosta, 
Ga..  showed  much  suffering,  apparently  from 
suffocation,  due  to  the  crowded  condition  of 
the  cars,  and  when  the  train  reached  Jasper, 
Fla.,  this  physical  condition  Induced  the 
agents  of  the  company,  In  order  to  relieve 
the  cattle,  to  unload  two  of  the  cars  and  re- 
load the  cattle  into  three  cars. 

5.  We  tliink  that  the  conclusion  is  irresist- 
ible from  all  the  evidence  In  this  case  that 
the  death  of  the  cattle  for  which  suit  was 
brought  could  only  liave  been  reasonably  at- 
tributed to  the  manner  in  which  they  were 
loaded,  and  that  the  defendant  fnlly  exer- 
cised, in  connection  with  the  transportation 
of  the  cattle,  that  degree  of  care  wtiich  the 
terms  of  his  contract  with  the  plaintiff  re- 
quired. The  learned  judge  of  the  trial  court 
submitted  the  issues  made  by  the  pleadings 
and  evidence  fairly,  fully,  and  aptly  to  the 
Jury,  We  are  constrained  to  believe  tliat  the 
verdict  was  based  upon  the  Idea  that  the 
defendant  had  not  rebutted  the  presumption 
of  liability  against  it  under  the  general  law, 
and  that  the  special  contract,  limiting  such 
liability  and  wlilch  was  clearly  proved,  was 
not  considered  by  them.  Even  under  the 
general  law,  certain  exceptions  have  grown 
up  In  favor  of  common  carriers  in  the  case 
of  live-stock  carriage,  arising  from  the  nature 
of  the  property  transported.  Cooper  v.  Rail- 
road Co.,  supra;  6  Amer.  &  Eng.  Ena  of  It. 
(2d  Ed.)  443.  The  cattle  that  died  in  this 
case  while  In  transportation  had  no  physical 
marks  Indicating  injuries  resulting  from  any 
violence.  The  evidence  showed  that  the  serv- 
ants of  the  carrier  exercised  that  degree  of 
care  which  the  nature  of  the  property  re- 
quired, and,  if  the  facts  did  not  in  oar  opin- 
ion point  out  as  the  cause  of  the  death  physi- 
cal Injury  due  to  overcrowding  by  the  shipper, 
the  only  rational  theory  under  the  evidence 
would  be  that  they  died  from  some  natural 
disease  superinduced  and  aggravated  by  the 
crowded  condition,  and  not  from  any  want  of 
vigilance  and  care  by  the  servants  of  the  de- 
fendant 

We  think  the  verdict  should  be  set  aside, 
tiecause  without  any  evidence  to  support  It. 

Judgment  reversed. 


BOWEN   V.   B.  A.  WAXELBAUM  ft  BRO. 

(No.  404.) 
(Court  of  Appeals  of  Georgia.    Oct  3,  190T.) 

1.  Contracts— Fraud — Elime:?t8— Injtbt. 

Fraud  in  the  promisor,  without  injury  to 
the  promisee,  is  not  sufficient  to  invalidate  a 
contract,  and  constitutes  no  defense. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  11,  Contracts,  S  424.] 

2.  Bills  and  Notes— Fbaud. 

A  debtor  who  gives  his  note  to  a  creditor 
for  a  valid  subgistini;  debt  induced  to  do  so  by 
certain  statements  of  the  creditor,  cannot  set  up 
ai  a  defense  to  said  note  that  such  statements 
were  false  and  fraudulent  without  also  alleging 
and  proving  injury  and  damage. 

[Ed.  Note.— For  cases  In  point  see  Gent.  Die 
voU  7,  BiUs  and  Notes,  |  T*^ -^^^     ^ 
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&  AocoBD  AHD  Satistaoiioii  —  ExBovnoir — 

NECEBBirr. 

''An  agreement  by  a  creditor  to  receive  less 
than  the  amoant  of  his  debt  cannot  be  pleaded 
as  an  accord  and  aatisfaction,  imlesa  it  be  ac- 
tually ezecated  b;  the  payment  of  the  money, 
«r  the  |;iying  of  additional  security,  or  the 
•nbatitution  of  another  debtor,  or  some  other 
new  consideration." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Accord  and  Satisfaction,  il  60-65.] 

4.  EVIDEHCB— Pabol   Etidenok    Contbadici- 
ISG  Wbittkn  iKSTBUircNiN— Note. 

Parol  evidence  t>eing  inadmissible  to  add  to, 
take  from,  or  vary  a  written  contract,  an  an- 
swer to  a  suit  on  a  promissory  note  that  the 
payee  at  the  time  the  note  was  executed  verbally 

gromised  to  take  less  than  the  face  of  the  note 
1  payment  thereof  constituted  no  defense. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  20,  Evidence,  i  204S.] 

6.  Trial— DiBKCTiON  of  Tkbdict. 

The  pleas  havine  been  properly  stricken, 
«xcept  as  to  attorney  s  fees,  there  was  no  error 
in  directing  a  verdict  for  the  plaintiCFs  for  prin- 
cipal and  interest  of  the  note,  and  submitting  the 
issue  relating  to  attorney's  fees  to  the  jury. 
The  verdict  on  this  issue  was  fully  supported  by 
the  evidence. 
(Syllabna  by  the  Court) 

Error  from  City  Oonrt  of  Statesboro;  X 
F.  Brannen,  Judge. 

Action  by  El.  A.  Waxelbanm  &  Bro.  against 
M.  J.  Bowen.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

A.  M.  Deal  and  Fred  T.  Lanier,  for  plain- 
tiff in  error.  Johnston  tc  Cone  and  Harde- 
man ft  Jones,  for  defendant  in  error. 

HILL,  O.  J.  Tbls  wag  a  suit  on  a  prom- 
issory note  made  by  ttie  defendant  under  seal 
and  payable  to  the  order  of  the  plaintiffs. 

Tbe  defendant  filed  the  following  answer: 
"(1)  Defendant  admits  the  ezecntion  of  the 
note  sued  on,  and  that  plaintiff  is  tbe  legal 
owner  and  holder  of  tbe  same.  <2)  Defend- 
ant alleges  that  on  June  19,  1905,  there  was 
held  at  Savannah,  Ga.,  a  meeting  of  defend- 
ant's creditors;  that  plaintiff  was  present 
at  said  meeting,  and  at  that  time  defend- 
ant owed  plaintiff  $202  on  an  open  account. 
Defendant  shows  that  at  the  date  of  said 
meeting  he  was  insolvent;  that  at  said 
meeting  he  made  his  creditors  a  proposition 
to  pay  50  cents  on  the  dollar  In  full  settle- 
ment of  what  be  owed  tbem,  and  advised  said 
creditors  that,  unless  some  compromise  as 
that  was  made,  that  he,  defendant,  would  be 
forced  into  a  court  of  bankruptcy.  (3)  De- 
fendant showed  that  in  consideration  of  bis 
not  going  into  bankruptcy,  and  tbe  further 
consideration  of  bis  insolvency,  that  plaintiff 
agreed  to  accept  $101  In  settlement  of  the 
f202  wblcb  defendant  then  owed  plaintiff. 
(4)  Defendant  shows  that,  after  the  above 
terms  had  been  agreed  upon  between  him  and 
plaintiff,  that  plaintiff  told  defendant  that  be 
would  fill  out  a  note  for  $202,  and  desired  de- 
fendant to  sign  said  note,  but  that  immediate- 
ly upon  bis  signing  the  same  that  he,  plaintiff, 
would  turn  over  said  note  to  J.  W.  Olllff  for 
defendant  Plaintiff  claimed  that  he  would 
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abide  by  bis  former  agreement  to  take  $101 
In  settlement  of  bis  former  claim,  but  said 
that  be  only  wanted  tbe  note  to  show  what 
amount  had  been  compromised,  and  that  be 
would  then  and  there  deliver  said  note  to 
the  defendant  or  to  J.  W.  Olliff  for  defend- 
ant (6)  Defendant,  relying  on  tbe  statement 
of  the  plaintiff  that  he  would  turn  said  note 
over  to  J.  W.  Olliff,  signed  said  note.  (6) 
Defendant  shows  that  after  he  signed  tbe  note 
sued  on  that  plaintiff.  In  violation  of  his  con- 
tract, refused  to  deliver  to  defendant  or  to 
J  W.  Olliff  said  note,  or  to  accept  $101  in 
settlement  of  his  claim  as  be  agreed  to  do  be- 
fore, and  at  the  time  of  signing  tbe  same. 
(7)  Defendant  alleges  that  said  note  was  pro- 
cured by  fraud ;  that  the  deceptions  used  and 
the  misrepresentations  made  were  used  and 
made  for  the  purpose  of  cheating  defendant, 
and  that  the  same  deceived,  misled,  and  ac- 
tually defrauded  defendant;  that  he  would 
not  have  signed  said  note  except  upon  the 
agreement  of  plaintiff  to  accept  the  $101  in 
settlement  of  what  defendant  owed  plain- 
tiff, and  bis  agreement  to  deliver  said  note 
to  defendant  then  and  there.  (8)  Defendant 
shows  that,  at  the  time  said  note  was  sign- 
ed, be  was  ready  to  perform  his  part  of  the 
contract  with  plaintiff;  that  he  was  ready 
then  to  pay  plaintiff  tbe  $101  in  settlement  of 
plaintiff's  claim  against  defendant,  that  he 
offered  to  pay  plaintiff  said  $101  before  tbe 
filing  of  this  suit  and  that  he  now  tenders  the 
$101  into  court" 

Defendant  amended  this  plea  by  adding 
thereto  the  following :  "Defendant  shows  that 
the  note  sued  on  was  gotten  possession  of  by 
the  plaintiffs  through  fraud,  and  the  signing 
of  the  note  was  Induced  by  the  fraud  of  the 
plaintiffs,  said  fraud  consisting  as  follows: 
The  plaintiff  told  defendant  to  sign  the  note 
for  the  full  amount  of  the  account  for  $202, 
and  that  the  plaintiffs  would  deliver  the  note 
for  defendant  to  J.  W.  Olllff  and  accept  60 
per  cent  of  the  same  In  settlement  of  the 
note.  Defendant  shows  that  the  omission  to 
recite  in  the  note  the  fact  that  it  would  be 
settled  for  60  per  cent  of  its  face  value  was 
due  to  the  fraud  of  the  plaintiffs  as  above 
set  out.  Defendant  shows  that  at  the  time 
said  note  was  executed  he  was  only  due  tbe 
plaintiffs  $101,  and  would  not  have  executed 
the  note  but  for  the  fraud  of  tbe  plaintiff 
as  heretofore  set  out,  to  wit,  that  he  would 
turn  the  note  over  to  J.  W.  Olllff  for  defend- 
ant, and  accept  $101  in  settlement  of  same." 
Defendant  also  amended  by  denying  the  al- 
legation of  paragraph  4  of  tbe  plaintiffs, 
relative  to  the  claim  of  attorney's  fees,  and 
says  that  the  notice  required  by  law  before 
suit  for  attorney's  fees,  contracted  to  be 
paid  in  notes,  was  not  given. 

On  the  trial  of  the  case  tbe  plaintiffs  de- 
murred to  tbe  plea  and  answer,  except  as  to 
paragraph  4  and  as  to  the  paragraph  in  ref- 
erence to  attorney's  fees,  and  the  court  sus- 
tained the  demurrer,  and  struck  all  said 
pleas  and  answer,  and  error  J»  assignal  to 
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this  judgment  of  tbe  court.  The  court  there- 
upon directed  a  verdict  for  the  plaintiffs  for 
the  principal  and  Interest  sued  for,  and  sub- 
mitted to  the  Jury  the  Issue  of  fact  made 
relating  to  attorney's  fees,  which  Issue  of  fact 
tbe  Jury  found  in  favor  of  the  plaintlfts.  The 
defendant  also  filed  a  motion  for  a  new  trial, 
alleging  error  In  the  judgment  of  the  court  in 
sustaining  the  demurrer  filed  to  his  answer 
and  pleas,  and  In  directing  a  verdict  for  the 
plaintiffs,  and  on  the  general  grounds,  which 
motion  was  overruled,  and  defendant  ex- 
cepted. 

1.  The  defendant's  plea  Is  that  the  note  la 
void  because  fraudulently  obtained,  and  It 
charges  the  fraud  to  consist  In  certain  prom- 
ises made  by  the  plaintiffs  to  Induce  him  to 
give  tbe  note.  The  plea  admits  that  at  the 
time  he  gave  tbe  note  be  owed  tbe  plaintiff 
on  account  tbe  exact  amount  of  tbe  note, 
and  tbe  plea  fails  to  show  bow  tbe  defend- 
ant was  Injured  or  damaged  by  his  written 
promise  to  pay 'what  he  in  fact  owed.  Tbe 
defendant  was  under  no  duty  to  execute  tbe 
note,  but  he  was  under  %  duty  to  pay  the 
debt,  and,  unless  his  written  promise  de- 
prived him  of  some  legal  right,  or  In  some 
way  Injured  him,  he  has  no  right  to  com- 
plain. He  does  not  allege  how  the  giving  of 
the  note  injured  or  damaged  him.  Admitting 
that  the  plaintiffs  did  make  tbe  promises  set 
«nt  In  the  plea,  they  constituted  no  fraud  in 
any  legal  or  equitable  sense.  A  sufficient  de- 
fense cannot  be  predicated  upon  fraud,  unless 
Bucb  fraud  results  in  some  injury.  Both 
fraud  and  injury  must  exist  to  Invalidate  a 
written  contract.  The  principle  of  damnum 
al)8que  injuria  applies.  Austell  v.  Rice,  5 
6a.  472;  Strickland  v.  Pariln  &  Orendorf 
Company,  118  Ga.  213  (4),  44  S.  B.  997 

2.  The  facts  alleged  in  tbe  answer  are  not 
■ufflclent  to  show  accord  and  satisfaction. 
Most  favorably  considered  for  the  defendant, 
these  facts  simply  showed  a  promise  or 
agreement  by  bis  creditor  to  accept  an 
amount  less  than  bis  debt  This  agreement 
was  not  executed  by  tbe  payment  of  the 
money,  or  tbe  giving  of  additional  securl^ 
or  some  other  new  consideration.  Civ.  Code 
1895,  t  3735. 

3.  The  answer  was  also  In  direct  conflict 
with  tbe  elemental  principle  of  law  that  the 
terms  of  a  written  contract  cannot  l)e  varied 
by  a  contemporaneous  parol  agreement  Tbe 
note  was  for  $202 ;  and  an  alleged  agreement 
witb  tbe  plaintiffs  to  accept  less  could  not 
be  shown.  Civ.  Code  1895,  f  3675  (1);  Pat- 
terson V.  Ramspeck,  81  Oa.  808,  10  S.  B.  890. 

4.  After  tbe  plea  was  stricken,  tbe  case 
was  undefended  except  as  to  the  issue  re- 
lating to  tbe  attorneys'  fees.  The  court 
thereupon  properly  directed  a  verdict  in  fav- 
or of  tbe  plaintiffs  for  tbe  principal  and  in- 
terest of  tbe  note,  and  submitted  to  the  jury 
the  issue  as  to  tbe  attorney's  fees.  The  ver^ 
diet  in  favor  of  the  plaintiff  on  tbis  Issue  la 
fully  supported  by  tbe  evidence^ 

Judgment  affirmed. 


0.  S.  HIRSCH  &  CO.  V.  DOZIER  LUBfBER 

CO.    (No.  372.) 
(Court  of  Appeals  of  Georgia.    Oct  3,   1907.) 

1.  New    Tbial  —  Pbockedihob   to    Pboctjse 
Bbie:f  of  Evidencx. 

The  brief  of  the  evidence  In  this  case  is  not 
a  compliance  with  the  mandatory  requirements 
of  sections  5484  and  5488  of  the  Civil  Code  of 
1895.  There  is  apparently  an  attempt  to  ab- 
breviate the  oral  testimony  from  the  steno- 
graphic report  but  many  "immaterial  qnestions 
ana  answers  and  parts  thereof"  are  not  stricken. 
The  documentary  testimony,  consisting  of  state- 
ments of  accounts  and  numerous  letters  lietween 
the  parties,  is  given  in  fall,  with  no  attempt  to 
brief  the  same.  Hathcock  v.  McGouirk,  119  Ga. 
973,  47  S.  E.  563;  Wall  v.  Mercer,  119  Ga. 
340.  46  S.  E.  420 ;  George  v.  State,  123  Ga.  504. 
51  S.  E.  504;  Smith  v.  State,  118  Ga.  83,  44 
S.  E.  827;  and  numerous  decision*  by  the  Su- 
preme Court 

2.  Saub. 

The  trend  of  legislation  in  this  state  is  to 
insure  the  bearing  of  cases  by  reviewing  courts 
on  the  merits;  but  the  statutory  reqairementi 
that  in  motions  for  new  trial  there  'shall  be  a 
condensed  and  succinct  brief  of  the  material  por- 
tions of  the  oral  testimony"  and  "the  substance 
of  all  material  portions  of  documentary  evi- 
dence" have  never  been  modified. 

3.  Writ   op  Brrob  — Brief  of  Evidenck  — 
Compliance  with  Statotb— Nbcesbitt. 

A  compliance  with  tbe  statute  as  to  a  brief 
of  the  evidence  is  an  essential  condition  prece- 
dent to  the  determination  of  any_  assignment  of 
error  depending  on  a  consideration  of  the  evi- 
dence. Howe  v.  Gress  Lumt>er  Co.,  86  Ga.  18, 
12  S.  E.  177;  Jones  v.  State,  125  Ga.  49,  53 
S.  B.  583:  13  Bnc.  Dig.  Ga.  Rep.  (Mlchie)  240. 

4.  Same. 

Proper  briefs  of  evidence,  restricted  to  an 
elucidation  of  the  issues  involved  and  pertinent 
to  the  errors  assigned,  are  of  incalculable  bene- 
fit in  securing  correct  decisions,  and  in  afford- 
ing relief  to  overworked  courts.  This  much  the 
statute  demands,  and  the  courts  have  the  right 
to  require,  of  counsel. 

5.  Same— Detebuin.^tion   akd  Disposmoii 
OF  Cause— Affikmancb. 

No  question   being   presented   for   decision 
which  can  be  determined  without  reference   to 
tbe  evidence,  the  judgment  of  the  court  refusing 
a  new  trial  must  be  affirmed. 
(Syllabni  by  tbe  Court) 

Error  from  City  (3ourt  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  between  O.  S.  Hirscb  &  Co.  and  the 
Dozler  Lumber  (Dompany.  From  the  Jndg- 
ment  Hlrsch  &  Co.  bring  error.    Affirmed. 

Osborne  &  Iiawrence,  for  plaintiffs  in  er- 
ror.   Geo.  W.  Owens,  for  defendant  In  error. 

HILL,  0.  J.    Judgment  affirmed. 


WEAVER  V.  DAVIS  et  al.  (Nos.  288,  2S9.) 
(Court  of  Appeals  of  Georgia.  May  16,  1907.) 
LniiTATioN  OP  Actions  —  BlxcKPTioRS  —  Ab- 

BENCB  FBOU   STATE. 

As  a  general  principle,  statutes  of  limita- 
tion are  subject  to  no  exceptions,  unless  such 
exceptions  be  expressed. 

(a)  Notwithstanding  this  general  rale,  the 
courts  will  imply  juaicial  exceptions  from  "in- 
vincible necessity,"  where  it  is  legally  impossible 
for  the  plaintiff  to  sue  within  the  time  limited. 

(b)  The  abs«ioe^or  the  removal  of  the  defend- 

Digiiizec 


Ga.) 


WBAVSB  V.  DA  Via 


787 


ant  from  the  state  to  a  statntoiy,  and  not  a 
judicial,  exception. 

(c)  The  limitation  statute  of  March  16,  1869 
(Iiiaws  1809,  p.  133).  wherein  all  caiises  of  action 
which  accrued  prior  to  June  1,  1865,  were  re- 
quired to  b«  sued  prior  to  January  1,  1870,  con- 
tained no  exception  saTins  from  its  operation 
snits  against  defendants  who  had  removed  be- 
yond the  limits  of  the  state,  and  no  such  excep- 
tion can  be  implied  as  to  actions  falling  within 
its  terms. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
▼ol.  33,  Limitation  of  Actions,  iS  13,  440.] 

Russell,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Newton  Cotin- 
ty ;  L.  8.  Roan,  Judge. 

Actions  by  Julia  Davis  and  others  against 
J.  8.  Weaver.  Judgment  for  defendant  In 
the  county  court  was  reversed  on  certiorari, 
and  defendant  brings  error.     Reversed. 

Gomwell  &  Qunn,  Greene  F.  Johnson,  and 
J.  D.  Kllpatrlck,  for  plaUitlff  in  error.  Rog- 
ers &  Knox,  for  defendant  In  error. 

POWELL,  J.  On  February  6, 1862,  Weaver 
executed  his  two  promissory  notes,  payable 
to  Nancy  Weaver  or  bearer,  due  12  months 
after  date,  for  $175  each.  The  notes  after- 
wards befeame  the  property  of  the  plaintiffs. 
In  1866  Weaver  left  the  state  of  Georgia, 
and  went  to  the  state  of  Texas,  and  has 
never  returned  to  reside  in  this  state.  In 
1905  Weaver  became  entitled,  by  will,  to  a 
legacy  of  the  value  of  some  |8,000  In  the 
hands  of  an  executor  In  liiis  state;  and  the 
plaintiffs  sued  out  an  attachment  and  gar- 
nishment. The  declaration  In  attachment  set 
out  the  facts  stated  above.  The  defendant 
resisted  the  action,  by  demurrer,  asserting 
that  the  cause  of  action  having  accrued  prior 
to  June  1,  1865,  the  same  became  barred  on 
January  1,  1870,  by  virtue  of  the  fourth  sec- 
tion of  the  limitation  statute  of  March  16, 
1869.  Laws  1869,  p.  133.  The  county  Judge 
sustained  the  demurrer.  The  plaintiffs 
brought  certiorari.  In  the  superior  court  the 
certiorari  was  sustained,  and  the  Judgment 
•f  the  county  court  reversed.  To  this  Judg- 
ment of  the  superior  court  the  defendant  ex- 
cepted, and  brings  error  to  this  court. 

The  statute  of  March  16,  1869,  was  drastic 
in  terms.  It  was  broad  and  sweeping.  In 
substance,  it  provided  that  all  suits  upon 
causes  of  action  which  accrued  prior  to  June 
1, 1865,  should  be  brought  by  January  1, 1870, 
and  not  thereafter.  No  exceptions  were 
made,  save  only  cases  against  certain  fidu- 
ciaries for  fraudulent  conduct  No  refer- 
Mice  was  made  in  the  act  to  any  of  the 
ordinary  exceptions  to  the  running  of  limita- 
tion appearing  then,  as  now.  In  the  Code. 
It  is  contended  by  the  plaintiff  in  error  that 
it  was  not  the  intention  of  the  Legislature 
to  repeal,  or  to  render  unavailing,  the  pro- 
vision then  listing  In  the  Code  and  now 
contained  In  Civ.  Code  1895,  ^  8783,  viz.: 
"If  the  defendant  in  any  of  the  cases  here- 


in named  shall  remove  from  the  state,  the 
time  of  his  absence  from  the  state,  a&d  un- 
til he  returns  to  reside,  shall  oot  be  count- 
ed or  estimated  In  his  favor."  At  first 
blush,  this  view  seemed  to  us  to  be  tenable, 
but  after  a  thorough  examination  of  the 
decisions  which  have  been  rendered  In  re- 
lation to  this  act  (and  the  Supreme  Court 
had  the  statute  before  them  for  considera- 
tion very  frequently  during  the  decade  iiti^ 
mediately  following  Its  passage),  we  have 
reached  the  conclusion  that  the  county  Judge 
was  correct,  and  that  the  statute  Is  sub- 
ject to  no  exceptions  other  than  those  con- 
tained therein,  save  only  that  class  of  ex- 
ceptions applicable  from  necessity  to  all 
limitation  laws  and  known  as  "Judicial  ex- 
ceptions." His '  honor,  Samuel  H.  Sibley, 
Judge  of  the  county  court  of  Greene  county, 
presided  at  the  trial  of  the  cause,  and  filed 
with  bis  Judgment  sustaining  the  demurrer 
an  opinion.  This  eminent  young  Jurist  has 
gone  Into  the  question  so  carefully,  and  has 
collated  and  distinguished  the  authorities 
BO  well,  that  we  are  content  to  Incorporate 
his  opinion  herein,  with  only  a  few  addi- 
tional remarks.  Judge  Sibley's  opinion  is 
as  follows. 

"The  note  sued  upon  is  not  under  seal, 
is  dated  February  5,  1862,  and  is  due  one 
year  thereafter.  In  February,  1863,  limita- 
tion began  to  run,  until  suspended  by  the 
Legislature  of  1864.  In  1866  the  defendant 
removed  to  Texas,  and  has  since  resided 
there.  Under  the  act  of  1855  and  the  Code 
provisions  since,  this  removal  suspended  the 
statute  of  limitation,  even  after  the  repeal 
of  the  suspending  statutes  passed  during  the 
war;  and  made  an  attachment  of  the  debt- 
or's effects  In  this  state  possible  at  any  time 
prior  to  the  expiration  of  the  limitation  peri- 
od after  his  return  to  reside  in  this  state. 
Whitman  v.  McClure,  61  Ga.  500.  The  at- 
tachment In  this  case,  though  sued  out  45 
years  after  the  maturity  of  the  debt  and  the 
accrual  of  the  cause  of  action  thereon,  would 
be  in  time,  unless  barred  by  the  provision 
of  the  act  of  1869.  That  act,  stated  gener- 
ally, provides  that  actions  not  barred  in 
March,  1869,  on  notes  maturing  prior  to 
June  1,  1865,  should  be  brought  by  January 
1,  1870,  or  the  right  of  the  party  plaintiff, 
and  all  right  of  action  for  its  enforcement, 
should  be  forever  barred.  In  Its  last  sec- 
tion the  act  provides  that  causes  of  action 
accruing  since  June  1,  1865,  should  be  'con- 
trolled and  governed  by  the  limitation  laws 
as  set  forth  in  the  revised  code  of  Georgia.' 
It  does  not  appear  in  the  pleadings  whether 
at  all  times  since  the  removal  of  the  de- 
fendant from  the  state  be  has  had  property 
here  capable  of  attachment;  nor  is  that 
question  material.  The  note  Is  the  cause  of 
action,  even  where  the  special  remedy  by 
attachment  is  pursued;  and  it  must  be 
concluded  that  this  is  an  action  on  a  note 
'accruing  prior  to  June  1,  1865,'  and  with- 
in the  provisions  of  the  act^  ^f^  lS69f  ^and 
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not  within  the  'limitation  laws  as  set  forth 
In  the  CkKle.' 

"Is  tile  act  of  1869  a  statute  whose  only 
purpose  was  to  make  a  uniform  and  short 
period  of  limitation,  equal  to  9  months  and  15 
days,  for  the  classes  of  action  dealt  with  by 
It,  in  substitution  of  the  varying  and  longer 
periods  named  In  the  Oode,  leaving  all  other 
ptoTlslons  of  the  limitation  laws,  and  es- 
pecially the  'exceptions  and  disabilities,'  ap- 
plicable to  this  new  period  so  prescribed?  Or 
was  it  Intended  to  be.  for  the  classes  of  ac- 
tions covered  by  it,  generally  described  as 
'ante  helium  claims,'  the  exhaustive  and  only 
limitation  law,  without  other  exceptions  than 
stated  in  its  face?  As  an  original  proposi- 
tion, I  think  the  latter  was  its  purpose ;  that 
It  was  intended  to  meet  a  situation  unprece- 
dented, and  to  compose  and  set  at  rest  oil 
contention  dating  beyond  that  period,  that 
saw  not  only  political,  but  financial  revolu- 
tion, that  had  altered  all  conditions  and  dis- 
turbed all  calculations,  removed  from  life 
probably  nine  tenths  l>otb  of  parties  and  wit- 
nesses to  disputes,  and  made  Imperative  a 
complete  readjustment  of  all  business  af- 
fairs— that  it  was  Intended  to  be  as  near  a 
statute  of  bankruptcy  as  the  state  could  enact 
Constitutional  considerations,  however,  have 
made  this  purpose  not  free  from  embarrass- 
ment, and  have  produced  interpretations  of 
the  statute  by  our  Supreme  Ck>urt,  perhaps 
not  free  from  contradiction.  In  Hobbs  v. 
Cody,  45  Ga.  478,  it  wag  held  that  a  ward  ar- 
riving at  majority  in  September,  1869,  was 
not  barred  in  August,  1870,  from  suing  ber 
guardian  for  her  estate^  received  in  1860. 
This  case  has  been  dted  in  Lake  v.  Hardee, 
57  tia.  459,  467,  as  authority  for  the  proposi- 
tion that  the  act  of  1869  did  not  run  during 
a  plaintiff's  minority.  It  really  ruled  that  the 
plaintiff's  right  of  action  against  her  guard- 
ian did  not  accrue  until  maturity  gave  her  the 
right  to  demand  irassesslon  of  her  estate. 
It  has  been  pointed  out,  too,  that  the  suit 
was  for  the  estate  as  it  was  In  1869,  and 
not  for  a  devastavit  prior  to  June,  1865,  and 
so  not  within  the  act  of  1869.  Jordan  t. 
Ticknor,  62  Oa.  129.  Compare  Windsor  v. 
Bell,  61  Ga.  671  <2). 

"In  Adams  v.  Davis,  47  Ga.  339,  the  ques- 
tion was  whether  a  suit,  validly  begun  within 
the  period  named  by  the  act  of  1869,  could  be 
renewed  within  six  months  of  its  dismissal 
after  January  1,  1870,  by  reason  of  the  ex- 
ception to  that  effect  found  In  section  2881 
of  the  Code  of  1868.  That  section  is  in  title 
7,  c.  9,  art  9  of  that  Code,  which  article  la 
entitled,  'Limitations  of  actions  on  contracts.' 
The  article  is  subdivided  into  three  sections: 
'Periods  of  Limitations,'  'Exceptions  and  Dis- 
abilities,' and  'New  Promise.'  Section  2881 
is  one  of  the  paragraphs  of  the  second  sec- 
tion named.  The  question  was  squarely  made 
whether  the  act  of  1869  merely  substituted 
the  first  of  these  sections  as  to  the  period  of 
limitation,  or  whether  it  was  as  to  the  ac- 
tions covered  by  it  the  sole  law  on  the  sub- 


ject of  limitation.  A  majority  of  the  <»iirt 
reached  the  latter  conclusion,  on  reasoning 
that  would  eliminate  the  whole  of  the  stat- 
utory provisions  contained  in  the  second  and 
third  sections  of  the  article  of  the  Code  in 
question.  This  conclusion  was  followed  by 
the  same  majority  in  the  cases  of  Macon  R. 
R.  V.  Bass,  and  McConnell  v.  Fain,  52  Oa.  13, 
and  affirmed  by  a  full  court  in  Goss  r.  Rob- 
erts, 64  Ga.  494.  The  reasoning  Is  repeated 
and  enforced,  and  the  conclusion  followed 
again  in  Reese  t.  Tollerson,  70  Ga.  443. 
Meanwhile,  in  Seminary  v.  Atwood,  50  Ga. 
382,  the  question  arose  whether  the  12 
months'  exemption  from  suit  of  the  debtor's 
administrator  was  an  excuse  for  not  suing 
by  January  1,  1870,  but  it  was  not  decided. 
In  this  case  attention  is  given  to  the  con- 
stitutional phase  involved,  as  to  giving  a 
plaintiff  a  reasonable  time  to  assert  his  right 
against  the  debtor.  At  the  previous  term  in 
the  case  of  George  v.  Gardner,  49  Ga.  441, 
it  had  been  held  that  the  9  months  and  15 
days  allowed  by  the  act  was,  in  ordinary 
cases,  reasonable,  and  that  the  statute  was 
constitutional.  In  Simmons  v.  Moseley,  55 
Ga.  35,  where  the  maker  of  a  note  due  before 
June,  1865,  had  moved  to  Texas  and  died,  a 
suit  against  a  Georgia  administrator  who  be- 
came subject  to  suit  was  held  ba'rred.  It 
was  stated  that  the  case  was  within  'the 
letter  of  the  statute' — that  is,  the  salt  had 
not  been  filed  by  January  1,  1870 — and  it 
was  further  stated  that,  if  there  was  an  im- 
plied exception  because  of  the  death  and  want 
of  r^resentatlon  of  the  debtor,  the  spirit 
of  the  statute  would  still  bar  it  [The  suit 
was  not  brought  until  more  tlian  9  months 
and  15  days  after  the  Judicial  exertion 
brought  about  by  the  death  of  the  debtor 
had  ended.]  In  Jordan  v.  Ticknor,  62  Ga. 
123,  it  was  stated  that,  section  2875  of  the 
Code  of  1868  (section  2926  of  the  Code  of 
1873)  being  one  of  the  'exceptions  and  dis- 
abilities' referred  to  above,  its  provisions 
saved  a  minor  from  the  operation  of  the  act 
of  1869  during  his  minority,  being  unrepealed 
by  that  act  The  suit  was  nevertheless  held 
barred.  In  both  of  these  cases  it  was  held 
that  the  act  barred  the  suit  The  recognition 
of  exceptions  and  disabilities  therefore,  did 
not  in  any  way  alter  the  result  reached  and 
the  Judgment  rendered,  and  the  expressions 
of  opinion  in  that  respect  might  be  treated  as 
obiter.  In  the  former  case  the  removal  to 
Texas  did  not  figure  at  all  in  the  case.  The 
debtor  was  dead  before  1865.  In  Edwards  v. 
Ross,  58  Ga.  147,  lunacy  and  nonresidence  of 
the  debtor  existed,  but  it  is  not  even  asserted 
that  they  would  have  tolled  the  act  of  18G9. 
In  this,  as  In  other  cases,  however,  9  months 
and  15  days  had  elapsed  since  the  removal 
of  impediment  to  suit,  and  the  suit  was  held 
in  any  case  to  be  barred.  It  will  therefore  be 
seen  that  there  has  been  no  Judicial  opinion, 
even  obiter,  expressed  to  the  effect  that  re- 
moval from  the  state  of  the  debtor  would 
save  a  claim  from  this  a< 
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"The  recognltton  of  exceptions  In  favor  of 
Infknta  and  aurepreaented  estatea,  and  tbe 
exemption  of  adminiatratora  from  suit  for 
12  montba,  haa  been  obiter,  except  In  tbe 
case  of  Lake  T.  Bardee,  67  Oa.  400  (6).  It 
was  beld  there,  In  the  headnote,  that  the 
cause  of  action  'did  not  accrue  until  majority 
or  the  appointment  of  a  guardian.'  This 
language,  whether  good  law  or  not,  would 
not  amount  to  a  holding  that  all  the  ezce];>- 
tions  and  disabilities  of  tbe  Code  applied  to 
tbe  act  of  18U8,  nor  even  that  that  in  ref- 
erence to  minors  applied;  but  It  was  the 
simple  construction  of  the  word  'accruing'  In 
tbe  act  Tbe  expression  In  tbe  opinion  that 
the  act  of  1869  did  not  run  against  minors, 
for  which  Hobbs  v.  Cody,  4S  Ga.  478,  Is  cited 
as  authority,  is  utterly  unjustified  by  the 
case  cited,  which  did  not  Involve  a  liability 
to  which  the  act  was  applicable  at  all.  See 
Jordan  v.  Ticknor,  62  Ga.  129.  But,  If  tbe 
cases  in  05  Ga.  35,  57  Qa.  460,  and  62  Ga. 
123,  supra,  are  authority  that  tbe  exceptions 
of  the  Code  there  dealt  with  were  of  force 
as  against  the  act  of  1869,  and  therefore  tbe 
exception  as  to  nonresldence  is.  by  analogy 
to  be  held  of  force.  It  must  be  replied  that 
It  has  with  greater  posltiveness  been  held 
that  tbe  exception  as  to  renewal  in  six 
months  was  not  of  force;  and  the  same 
analogy  would  exclude  the  exception  as  to  re- 
moval from  tbe  state.  The  latter  point  hav- 
ing been  ruled  by  a  unanimous  court  .In  Ooss 
V.  Roberts,  54  Ga.  494,  and  that  decision  nev- 
er having  been  reviewed  or  overruled,  any 
conflict  in  the  principle  of  that  decision  and 
that  of  tbe  other  decisions  referred  to  must 
result  in  adherence  to  the  earlier  ruling. 

"Tbe  constitutional  requirement  that  a 
limitation  statute  should  give  a  plaintiff  ■ 
reasonable  time  to  enforce  his  right  might 
necessitate  the  recognition  of  some  excep- 
tions to  the  requirement  that  suits  should 
be  commenced  by  January  1,  1870.  This 
seems  to  have  Influenced  the  court  In  some  of 
tbe  expressions  recognizing  such  exceptions. 
There  was  no  such  reason  for  giving  a  plain- 
tiff a  second  chance  under  the  renewal  ex- 
ception; and  it  was  denied.-  It  may  be  equal- 
ly said  that,  in  the  case  of  removal  from 
the  state,  naturally  and  logically  the  ac- 
tion follows  the  debtor  to  his  new  home. 
Georgia  is  under  no  constitutional  or-  other 
obligation  to  afford  any  remedy  against  the 
removed  debtor  In  her  courts.  The  remedy 
here  by  attachment  might  constitutionally 
be  abolished  altogether.  To  refuse  to  pre- 
serve the  right  to  sue  a  removed  debtor,  as 
against  the  ordinary  statute  of  limitations, 
in  ordinary  circumstances,  was  never  consid- 
ered an  anomaly,  either  In  England  or  In 
Georgia.  Bishop  v.  Sanford,  15  Qa.  1.  In 
the  extraordinary  drcumstances  engendered 
i^  tlie  war,  there  was  certainly  no  constltu- 


tlonal  or  other  legal  necessity  or  inroprlety 
In  recognising  such  an  exception  to  the  lim- 
itations prescribed.  There  la  less  liardship 
in  requiring  the  creditor  to  follow  bis  debtoi 
to  his  new  residence  to  enforce  his  debt  than 
in  requiring  the  debtor  to  answer  nearly  a 
half  century  afterwards,  when  even  tbe  com- 
mon law  would  presume  payment  In  20  years. 
TtM  act  of  1868  was  pre-eminently  intended 
as  a  'statute  of  repose.'  Its  object  was  not 
only  to  protect  defendants  from  their  an- 
cient misfortunes,  but  also,  as  a  matter  of 
public  policy,  to  protect  our  courts  from  con- 
troversies over  these  old,  uncertain,  perhaps 
Inequitable  demands  of  other  days.  If  the 
want  of  a  defendant  to  be  proceeded  against 
In  Georgia  is  to  hold  off  the  act  of  1869,  there 
is  no  reason  why  SO  years  hence  an  admin- 
istrator upon  some  estate  of  a  long-deceased 
nonresidoit  debtor  might  not  be  appointed, 
and  the  property  administered  to  such 
claims.  There  being  no  authority  to  tbe  con- 
trary, and  no  constitutional  difficulty  to  l>e 
encountered,  I  conclude  that  a  plaintiff,  him- 
self under  no  disability,  and  having  in 
March,  1869,  an  unimpeded  right  to  sue  bis 
debtor  resident  in  another  state  in  the  coitrts 
of  that  state,  lost  bis  remedies  in  tbe  Georgia 
courts  by  a  failure  to  enforce  bis  debt  by 
action  taken  prior  to  January  1,  1870." 

We  will  only  add  that  It  Is  a  general  rule 
that  limitation  laws  are  subject  to  no  ex- 
ceptions, unless  expressly  provided.  Not- 
withstanding this  rule,  a  limited  claes  of 
exceptions  not  provided  by  statute,  but  aris- 
ing out  of  Invincible  necessity,  are  universal- 
ly recognised.  19  Am.  &  Eng.  Bnc.  Law  (2d 
Ed.)  212  et  seq.  Exceptions  of  this  latter 
class  arise  where  such  a  state  of  affairs  ex- 
ists as  to  render  it  legally  Impossible  for  the 
plaintiff  to  sue  within  tbe  time  limited.  Of 
this  class  are  those  cases  wherein  tbe  plain- 
tiff is  prevented  from  exercising  his  remedy 
by  a  paramount  power,  as  Injunction  or  oth- 
er process  of  a  court,  direct  or  Indirect  leg- 
islative action,  the  death  of  either  of  the 
parties,  the  abolition  of  a  city's  charter  (as 
to  suits  by  its  creditors),  the  existence  of 
a  state  of  war,  nonexistence  of  a  court 
wherein  the  suit  may  be  brought  Absence 
of  the  defendant  from  the  state  or  beyond 
the  seas  has  never  been  regarded,  either  at 
common  law  or  In  American  Jurisprudence, 
as  such  an  exception.  An  examination  of  the 
authorities  cited  by  the  defendant  In  erroi 
will  show  that,  while  the  Supreme  Court  in 
these  cases  recognized  the  Judicial  excep- 
tfbns  as  applicable  to  the  statute  of  1869,  it 
has  never,  except  In  certain  mere  statements, 
obiter,  recognized  any  other  exceptions. 

Judgment  reversed. 

RUSSEjlL,  J.,  dissents. 
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DB  LOACH  MILL  MFG.  CO.  v.  TUTWEIL- 

ER  COAL,  COKE  &  IKON  00.    (No.  16.) 
(Court  of  Appeals  of  Georgia.    Oct  3,  1907.) 

1.  Saxes— Wabranties— Express  Warbant* 
—  Statements  Constituting  Wabrantt  — 
Exclusion  op  Ihfued  Warranties. 

An  express  warranty  may  be  created  aa  a 
part  of  a  contract  of  sale  by  the  use  of  such 
terms  of  description  of  ttte  article  sold  as  pre- 
clude any  danger  of  mistaking  or  confusing 
that  article  with  any  other.  An  express  war- 
ranty is  exclusive  of  all  warranties  arising  by 
implication. 

[Ed.  Note.— For  cases  i»  point,  see  Cent.  Dig. 
vol.  43,   Sales,  S§  727-730,  760.] 

2.  Same  — Implied  Wabrantt  —  Fitness  fob 
PuBPOsB  Intended. 

Where  a  manufacturer  sells  iron  as  "stand- 
ard Alabama  No.  1  soft  and  Alabama  foundry 
No.  2  pig  iron,"  and  the  purchaser  relies  upon 
the  description,  there  is  an  express  warranty 
only  that  the  articles  sold  shall  be  equal  to  the 
description.  There  is  no  implied  warranty  in 
such  case  that  the  brands  of  iron  thus  purchased 
shall  be  reasonably  suited  for  any  particular 
purpose.  The  description  in  the  invoice  b7 
which  the  iron  was  bought  and  sold  is  equiva- 
lent to  an  express  warranty  that  the  goods  pur- 
chased are  what  they  are  described  to  be,  and  it 
is  immaterial  whether  the  purchaser  knew  the 
purpose  for  which  the  buyer  intended  to  use 
the  iron,  or  whether,  in  fact,  the  iron  was  suit- 
able for  the  purpose  intended  by  the  buyer,  pro- 
vided the  seller  furnished  the  article  described; 
the  buyer  in  such  case  having  preferred  an  ex- 
press warranty  to  those  implied  by  law  in  the 
absence  of  express  warranty. 

3.  Erbob,  Writ  of^-Kkview— Discretion  oi" 
CouBX— Reception    of    Evidxnce— Expebi- 

HENTS. 

The  admission  of  evidence  of  experiments 
is  largely  in  the  discretion  of  the  trial  court,  and 
this  discretion,  unless  manifestly  abused,  will  not 
be  controlled.  For  evidence  of  experiments  to 
be  admissible,  there  must  be  substantial  simi- 
larity as  to  the  essential  and  material  facts  af- 
fecting the  comparison.  If  the  comparison  be 
predicated  upon  substantially  different  facts,  the 
evidence  will  not  be  only  irrelevant,  but  tend  to 
confuse  the  jury 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  3,  Appeal  and  Error,  {  3849 ;  vol.  2U,  Evi- 
dence, i  439.] 

4.  Sales— Warranties— Implied— Waiver. 

An  implied  warranty  may  be  deemed  to 
have  been  waived  where  the  article  or  commodity 
purchased  (after  full  opt>ortunity  for  examina- 
tion, discovery  of  its  defects,  and  rejection)  is 
accepted  and  used. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  f  818.] 

(Syllabus  by  the  Court) 

Error  from  Otty  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  tbe  Tutweller  Coal,  Coke  &  Iron 
Company  against  the  De  Loach  Mill  Man- 
ufacturing Company.  Judgment  for  plaln- 
tifF,  and  defendant  brings  error.     Affirmed. 

Jas.  K.  Hines  and  J.  K.  Jordan,  for  plalu- 
titr  In  error.  Du  Blgnon  &  Alston,  for  de- 
fendant In  error. 

RUSSELL,  J.  The  bill  of  exceptions  calls 
for  a  review  of  the  Judgment  of  the  lower 
court  in  striking  the  fourth  and  fifth  para- 
graphs of  the  defendant's  answer  and  In 
refusing  a  new  trial.    The  paragraphs  which 


were  stricken  (exceptions  being  taken  pen- 
dente lite)  were  as  follows:  "(4)  For  far- 
ther plea  In  this  behalf,  this  defendant  says 
that  on  February  6,  1904,  this  defendant 
purchased  from  the  plaintiff,  tbrougb  its 
agents  and  brokers,  Rogers,  Brown  &  Co., 
125  tons  of  standard  Alabama  No.  2  foundry 
pig  Iron,  at  the  price  of  $10  per  ton  of  2,- 
240  pounds  f.  o.  b.  cars  furnace,  Birming- 
ham, Ala.,  and  on  the  same  day  this  defend- 
ant purchased  from  plaintiff,  through  Its  said 
agents  and  brokers,  125  tons  of  standard 
Alabama  No.  1  soft  pig  iron,  at  the  price 
of  $10.50  per  ton,  2,240  pounds,  f.  o.  b.  fur- 
nace Birmingham,  Ala.  The  amount  men- 
tioned In  plaintilTs  petition  was  made  and 
contracted  by  defendant  solely  for  and  on 
account  of  said,  iron  so  sold  and  to  be  de- 
livered to  It  by  plaintiff,  and  without  any 
other  consideration  therefor.  Said  goods 
were  purchased  by  defendant,  as  plaiutilf 
then  well  knew,  for  the  purpose  of  being 
manufactured  by  this  defendant  at  the  foun- 
dry into  various  castings  used  by  this  de- 
fendant in  machines  made  and  manufactured 
by  it  in  its  factory  in  the  city  of  Atlanta, 
and  plaintiff,  as  a  part  of  the  contract  of 
sale  and  consideration  of  said  account  im- 
pliedly warranted  and  represented  tliat  said 
goods  were  fit,  proper,  and  reasonably  suited 
for  such  purposes.  Defendant  accepted  and 
purchased  said  goods  for  tbe  purpose  of  man- 
ufacturing the  same  into  castings  for  ma- 
chines, so  made  and  manufactured  by  it  at 
its  said  factory,  trusting  in  said  represen- 
tations and  warranty  for  plaintiff,  as  plain- 
tiff well  knew.  Said  iron  was  not  fit  for 
said  purpose,  and  was  not  reasonably  suited 
therefor,  the  same  l>eing  dirty  iron  and  con- 
taining too  little  silicon  and  too  much  gra- 
phitic carbon,  and  the  said  iron  has  always 
been  and  is  altogether  useless  and  worth- 
less to  this  defendant  (5)  For  further  plea 
in  this  behalf,  this  defendant  says  that  it 
began  using  said  iron  in  its  said  foundry 
In  making  said  castings  on  or  about  May 
15,  1904.  The  output  of  its  foundry  was  13 
tons  per  diem.  Tlie  necessary  cost  and  ex- 
p«ise  to  this  defendant  of  making  each  day's 
output  was  $100.  By  reason  of  said  iron 
BO  sold  and  delivered  by  plaintiff  to  defend- 
ant, and  so  used  by  It  in  its  foundry  in  mak- 
ing castings  as  aforesaid,  being  dirty,  nor  fit 
and  reasonably  suited  for  tlie  purpose  of 
being  moulded  into  said  castings,  the  defend- 
ant buying  said  iron  from  the  plaintiff  for 
the  said  ptirpose,  and  the  plaintiff  well 
knowing  that  the  defendant  purchased  it  for 
said  purpose,  one-third  of  said  output  was 
absolutely  worthless  and  a  total  waste  in 
the  foundry,  whereby  this  defendant  sustain- 
ed a  dally  loss  of  $33.33%  for  the  period  of 
30  days,  making  a  total  loss  to  this  defend- 
ant of  $1,000.  This  defendant  was  put  to 
this  necessary  expense  and  loss  in  attempt- 
ing to  use  said  Iron  for  the  purpose  afore- 
said, and  for  the  purpose  for  which  the  same 


Ga.)     DE  LOACH  MILL  MPO.  CO.  T.  TUTWJBILEB  COAL.  COKE  &  IRON  CO.     791 


was  bought,  and  before  this  defendant  knew 
that  the  defects  in  said  castings  were  doe 
to  the  Inferior  castings  of  said  iron.  Said 
loss  and  damage  to  this  defendant  arise 
naturally  and  according  to  the  usual  course 
of  things  from  the  failure  of  the  plaintiff 
to  deliver  to  this  defendant  the  iron  which 
it  purchased  from  the  plaintiff,  and  was 
such  as  the  parties  contemplated  when  such 
contract  was  made  as  the  probable  result  of 
its  breach.  Said  loss  and  expense  In  attempt- 
ing to  use  said  iron  and  in  converting  the 
same  into  castings  was  due  solely  and  direct- 
ly to  said  breach  of  plaintiff's  contract  to 
furnish  to  this  defendant  standard  Alabama 
No.  2  foundry  pig  iron  and  standard  Ala- 
bama No.  1  soft  pig  iron  reasonably  suited 
for  the  purpose  aforesaid,  for  which  this  de- 
fendant purchased  the  same.  This  defend- 
ant recoup?  said  loss  and  damage  against 
the  account  of  the  plaintiff  sued  on  in  this 
case." 

The  effect  of  the  Judge's  ruling  in  striking 
paragraph  4  was  a  holding  that  the  contract 
was  one  of  express  warranty,  and  therefore 
excluded  any  implied  warranty.  The  fifth 
paragraph  was  stricken,  because,  In  the  Judg- 
ment of  the  court  the  defendant's  damages, 
if  any,  were  not  to  he  measured  by  the  rule 
which  defendant  was  endeavoring  to  apply, 
If,  Indeed,  they  were  not  too  remote  for  re- 
covery at  all.  We  have  no  difficulty  In  sus- 
taining the  Judgment  of  the  lower  court  in 
striking  paragraph  4  of  the  answer.  Alabama 
Iron  No.  1  soft,  and  Alabama  No.  2  foundry, 
are  as  apt  terms  of  description  for  two 
grades  «^  iron,  as  distinctive  and  as  well 
understood  by  those  engaged  in  the  Iron  busi- 
ness— as  the  different  grades  of  cotton  are 
known  by  those  engaged  in  the  cotton  busi- 
ness. If  a  term  is  well  known  as  conveying 
the  Idea  of  identity  and  Individuality  of 
characteristics,  quall^,  and  use,  and  Is  under- 
stood by  buyer  and  seller  as  such  (while  this 
understanding  Is  not  always  necessary)  it 
may  Import  a  warranty.  Words  of  descrip- 
tion do  not  always  Import  an  express  war- 
ranty, bat  they  do  when  (as  In  the  contract 
in  tbla  ca''o)  th^  have  reference  to  an  arti- 
cle of  property  whose  features  and  qualities 
are  so  well  known  to  those  engaged  in  the 
traslness  of  producing  or  selling  such  article 
that  it  cannot  be  mistaken  for  any  other 
thing.  As  we  have  heretofore  remarked  In 
the  Crankshaw  Case,!  it  is  often  difflcult  to 
determine  the  line  of  demarcation  between 
Implied  conditions  and  such  descriptions  as 
will  constitute  an  express  warranty  and  there- 
by exclude  the  warranty  implied  by  law.  The 
determination  of  the  question  depends  often 
on  the  fnllness  and  particularity  of  the  de- 
scription. 

If  one  contracts  for  quinine,  we  have  an 
article  whose  appearance,  taste,  and  effects 
identify  it  and  distinguish  it  from  other  arti- 
cles, but  an  Implied  warranty  would  exist 
that  th«  quinine  was  reasonably  suited  for 
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the  purposes  Intended ;  but.  If  I  contract  for 
Powers  &  Welghtman'a  quinine,  the  express 
warranty  on  the  part  of  the  seller  that  the 
quinine  shall  be  of  a  particular  manufacture 
or  brand  excludes  any 'Other  warranty.  In 
our  opinion  the  rule  excluding  all  Implied 
warranties  (where  there  is  any  express  war- 
ranty) is  illogical,  and  sometimes  works  in- 
justice, but  it  is  the  settled  rule  in  this 
state  and  nearly  all  of  the  states  of  the  Union. 
In  Johnson  v.  Latimer,  71  Ga.  470  (2),  the 
court  ruled  that  "It  is  only  in  the  absence 
of  an  express  warranty  that  resort  can  be  had 
to  an  implied  warranty,  and,  where  there 
was  an  express  warranty,  the  court  could 
refuse  to  charge  on  the  subject  of  implied 
warranty." 

If  the  defendant  had  purchased  175  tons 
of  iron,  the  law  would  have  implied  that  it 
was  merchantable  and  reasonably  suited  for 
all  the  puriHises  for  which  it  was  intended. 
Section  3555,  Civ.  Code  1895.  But,  when  the 
buyer  specified  that  he  wanted  standard  Ala- 
bama No.  1  soft  pig  Iron,  and  standard  Ala- 
bama No.  2  foundry  pig  iron,  the  seller  ex- 
pressly warranted  that  the  iron  to  be  de- 
livered would  be  those  two  grades  of  iron, 
and  no  other,  and  the  presence  of  the  express 
warranty  excluded  any  Implied  warranty 
whatsoever.  The  very  particularity  of  de- 
scription created  an  express  warranty.  The 
buyer  relied  upon  his  own  Judgment  exclu- 
sively as  to  the  purposes  to  which  the  par- 
ticular Iron  selected  was  fit,  and  relieved  the 
seller  of  any  concern  or  responsibility,  ex- 
cept that  he  should  furnish  the  exact  kind 
and  grade  of  iron  selected  by  the  buyer,  iden- 
tified In  the  manner  Indicated  by  the  descrip- 
tive term  used  and  the  custom  of  the  iron 
trade.  Amerlcus  Grocery  Co.  v.  Brackett,  119 
Ga.  489,  46  S.  E.  667.  It  may  be  Insisted 
that  the  fact  that  In  the  exercise  of  the  right 
of  choice  we  have  purchased  Powers  & 
Weightman's  quinine,  or  No.  2  com  or  Alaba- 
ma No.  2  foundry  pig  iron,  should  not  re- 
lieve the  seller  from  furnishing  quinlhe  that 
will  cure  or  com  that  will  make  gbod  white 
meal,  or  Iron  that  will  make  good  castings. 
The  question  is:  Did  we  buy  an  article 
whose  identity  was  so  well  established  by  de- 
scription that  It  could  not  be  mistaken  for 
anything  else,  and  were  we  furnished  with 
that  article?  Standard  Alabama  No  1  soft 
pig  iron  and  standard  Alabama  No.  2  foun- 
dry pig  iron  was  what  the  seller  contracted 
to  deliver  and  the  purchaser  to  pay  for. 
Standard  Alabama  No.  1  soft  pig  iron  is 
determined  by  fracture  and  Inspection.  The 
only  question,  then,  that  could  arise  was: 
Was  the  iron  that  the  De  Loach  mills  receiv- 
ed standard  No.  1  and  foundry  No.  2? 

The  court  was  right  in  striking  the  fourth 
paragraph  of  the  answer,  and  we  think  the 
fifth  paragraph  would  go  with  it;  for,  even 
if  the  damages  sought  are  not  too  remote,  . 
the  measure  of  damages  which  could  be  ac- 
cepted would  be  the  dlfference^between  the 
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contract  price  of  the  iron  ordered  and  tbe 
market  price  of  the  iron  delivered  wlien  it 
was  delivered  at  Atlanta. 

In  view  of  the  defendant's  admissions.  It 
is  profitless  to  discuss  any  of  the  grounds  of 
error  Insisted  upon  In  the  motion,  except 
those  which  pertain  to  the  admission  or  ex- 
clusion of  evidence  which  would  Illustrate 
the  issue  as  to  whether  the  iron  ordered  was 
that  purchased.  Under  the  admissions  of 
the  defendant,  the  verdict  rendered  was  in- 
evitable, unless  the  defendant  proved  that  the 
Iron  delivered  was  not  standard  Alabama  No. 
1,  and  standard  Alabama  No.  2  foundry,  and 
tbls  it  failed  to  do.  The  admission  to  en- 
title to  open  and  conclude  is  contained  In 
paragraph  3  of  defendant's  amended  answer, 
and  Is  as  follows:  "Tbls  defendant  admits 
the  purchase  of  the  iron  for  the  recovery  of 
tbe  price  of  which  this  suit  is  brought  from 
tbe  plaintiff  at  the  price  set  out  in  said  peti- 
tion, its  delivery  to  tbls  defendant,  the  mak- 
ing of  the  account  sued  on,  that  the  plaintiff 
is  the  holder  and  owner  thereof,  that  said 
account  is  past  due,  and  that  plaintiff  is  en- 
titled to  recover  the  amount  sued  for,  unless 
tbe  defendant  makes  good  its  defense  set 
out  in  said  answer." 

There  was  only  one  question  left  in  tbe 
case.  Was  the  iron  delivered  standard  Ala- 
bama No.  1  soft  pig  iron  and  standard  Ala- 
bama No.  2  foundry  pig  iron?  The  defend- 
ant having  assumed  the  burden  of  proof, 
unless  it  showed  that  the  iron  delivered  waft 
not  standard  Alabama  No.  1  soft  pig  iron 
and  standard  Alabama  No.  2  foundry  pig 
iron,  the  plaintiff  was  entitled  to  recover  the 
unpaid  balance  of  the  purchase  price  in  full. 
If  tbe  defendant  was  not  furnished  tbe 
grades  of  iron  it  tmught,  and  proved  that 
fact,  then  it  would  be  entitled  to  recoup  as 
damages  the  difference  between  the  market 
value  at  the  time  and  place  of  delivery  and 
the  price  paid.  The  defendant  failed  to  show 
that  tbe  iron  was  not  that  It  bought,  and 
hence  the  question  of  damages  could  not 
arise. 

In  tbe  first  and  second  grounds  of  tbe 
amendment  to  the  motion  it  is  insisted  that 
tbe  court  erred  in  refusing  to  let  a  witness 
testify  that  standard  Alabama  No.  1  and 
standard  Alabama  No.  2  iron  bad  been  used 
in  the  same  way  as  tbe  iron  bought  from 
plaintiff  and  made  good  castings,  and  that  the 
iron  bought  from  defendants  did  not  make 
good  castings.  This  testimony  was  addressed 
to  tbe  point  in  issue,  whether  the  iron  deliver- 
ed was  tbe  iron  bought,  and,  had  we  been 
presiding,  we  think  we  should  have  allowed 
tbe  testimony.  But  we  are  not  prepared- to 
bold  that  the  Judge  erred  In  rejecting  tbls 
testimony  of  experiment,  especially  in  view 
of  tbe  admission  of  a  prima  facie  case  by  tbe 
defendant,  and  tbe  further  fact  that  the  de- 
fendant bad  used  all  of  tbe  iron  In  its  busl- 
'  ness.  The  admission  of  evidence  of  experi- 
ment, as  held  by  this  court  in  Hudson  v. 
Atlanta  &  West  Pohit  R.  B.  Co.,  58  S.  B. 


500,  is  a  matter  peculiarly  within  the  dis- 
cretion of  the  trial  Judge,  and  this  discre- 
tion will  not  be  interfered  with,  unless  it 
be  apparent  that  it  has  been  abused. 

In  our  view  of  this  case  a  discussion  of  tbe 
remaining  grounds  of  tbe  motion  would  be 
profitless.  The  errors  assigned  would  not 
warrant  a  new  trial.  The  verdict  was  right, 
and  should  not  be  set  aside.  Under  tbe  ad- 
missions of  tbe  defendant,  a  verdict  in  favor 
of  the  plaintiff  was  Inevitable.  The  turning 
point  in  the  case  was  whether  the  contract 
of  sale  Included  an  express  warranty  or  did 
not  Upon  this  subject,  see  Henderson  Ele- 
vator Oo.  V.  Milling  Co.,  126  Ga.  279,  55  8.  E. 
50;  Miller  v.  Moore,  8S  Oa.  684  (1),  10  S.  E. 
380,  6  L.  R.  A.  374,  20  Am.  St  Rep.  329 ;  Bid- 
die  on  Warranties,  f  111 :  Bradford  v.  Manly, 
18  Mass.  144,  7  Am.  Dec.  122;  Sei-tz  v.  Brew- 
ers' Refrigerating  Macb.  Co.,  141  U.  S.  610, 
12  Sup.  Ct.  46,  35  U  Ed.  837;  Borreklns  v. 
Bevan,  3  Rawle  (Pa.)  37,  23  Am.  Dec.  85; 
Hensbaw  v.  Robins,  9  Mete.  (Mass.)  83,  4S 
Am.  Dea  867;  Hawkins  v.  Pemberton,  51  N. 
Y.  198, 10  Am.  Rep.  595,  and  citations ;  White 
T.  Miller,  71  N.  Y.  129,  27  Am.  Rep.  13. 
And  In  the  weli-conddered  case  of  Dounce  r. 
Dow,  64  N.  Y.  411,  the  facts  are  practically 
tbe  same  as  in  this  case. 

Even  if  the  trial  court  had  been  in  error 
in  holding  that  tbe  Implied  warranty  of  suit- 
ableness was  excluded  by  the  express  war- 
ranty, still  tbe  Judge  did  not  err  in  refusing 
a  new  trial,  because  all  implied  warranties 
could  well  be  deemed  to  have  been  waived 
by  the  defendant  who,  instead  of  reJecting^ 
the  iron,  used  if  after  full  opportunity  to  ex- 
amine it  and  ascertain  whether  it  was  mer- 
chantable, and  suited  for  the  purposes  in- 
tended or  not  Henderson  v.  Milling  Co.» 
supra. 

Judgment  affirmed. 


STRICKLAND  et  al.  v.  T.  M.  PERKINS 
&  CO. 

(Supreme  Court  of  North  Carolina.    Sept  25,. 
1907.) 

Appeai/— Review— Conclusiveness   of   Veb- 
DiCT— Sufficiency  of  Evidence. 

Where  tiiere  is  any  evidence  to  go  to  the 
Jury,  and  no  error  of  law  appears  in  the  con- 
duct of  the  case,  the  jadgment  below  must  be 
affirmed. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  8,  Appeal  and  Error,  g  3928.] 

Appeal  from  Superior  Court  Franklin 
County;  Cooke,  Judge. 

Action  by  D.  C.  Strickland  and  others 
against  T.  M.  Perkins  &  Co.  Jadgment  for 
plaintiffs,  and  defendant  appeals.    AfBrmed. 

W.  H.  Ruffin,  F.  S.  Spruill,  and  Armistead 
Jones  &  Son,  for  appellant  W.  H.  Yarbo* 
rough,  Jr.,  and  T.  W.  Bickett  for  appellees. 

WALKER,  J.  The  only  question  In  this 
case  is,  it  seems  to  us,  after  a  most  careful 
examination  of  the  record,  substantially  and 


N.CO 


ALLEN-FLEMING  CO.  r.  SOUTHERN  BY.  CXX 


79a 


eBsenttally  one  of  fact.  The  learned  Judge 
who  presided  at  tbe  trial  presented  the  qnea- 
tlons  at  Issue  fairly  to  the  Jnry,  glrlng  ea«b 
party  the  full  benefit  of  every  principle  of 
law  applicable  to  his  contention  mx>n  the  erl- 
dence.  Let  ns  see  if  this  is  not  true.  The 
defendant,  who  is  a  poric  packer,  contracted 
to  sell,  by  and  through  Its  agent  and  broker, 
W.  B.  Green,  and  to  deliver  to  tbe  plaintiffs, 
10,000  pounds  of  dried  salt  ribs  at  tbe  price 
of  $8.20  per  100  pounds,  and,  in  the  execution 
of  this  contract  defendants  actually  deliver- 
ed only  4,018  pounds  at  or  about  tbe  time 
of  the  purchase.  The  plaintiffs  paid  at  tbe 
time  of  the  purchase  the  full  price  of  tbe 
goods,  which  was  1820  for  tbe  entire  quan- 
tity agreed  to  be  delivered,  and  brought  this 
suit  to  recover  the  price  of  the  salt  ribs  which 
were  not  delivered  and  for  which  he  had 
]paid.  Tbe  dtfendants  allege,  and  tbere  was 
evidence  tAmHng  to  show,  that  they  delivered 
tbe  lot  of  ribs  of  10,000  pounds  to  their  brok- 
er, W.  B.  Qteea,  and  that  It  was  thereafter 
agreed  between  him  and  the  plaintiffs  that 
tbe  ribs  should  be  delivered  to  them  at  such 
times  and  in  such  quantities  as  called  for, 
and  for  this  purpose  they  were  stored  by  tbe 
broker  in  tbe  warehouse.  There  was  also  evi- 
dence to  the  contrary ;  the  plalntiflk  contend- 
ing, and  introducing  evidence  to  show,  that 
tbe  sale  and  delivery  were  to  take  effect  as  a 
completed  tranaacdonpresentler.  or  at  tbe  time 
of  the  purchase,  and  tbat  they  never  re- 
ceived the  goods  according  to  the  stipula- 
tions of  the  contract,  and,  in  order  to  estab- 
lish their  contention,  they  relied  partly  upon 
tbe  testimony  of  tbe  defendants'  witnesses. 
Tbe  conrt  was  fair,  at  least  to  tbe  defend- 
ants, In  submitting  the  case  to  tbe  jury,  giv- 
ing them  the  benefit  of  every  conceivable 
ground  upon  which  tbey  could  defeat  the 
plaintiffs'  claim  or  recovery  upon  the  evi- 
dence, and  presenting  tbe  case  to  tbe  Jury 
In  Its  every  phase.  It  appears  to  us,  upon 
a  close  scrutiny  of  tbe  testimony,  that  even 
tbe  evidence  introduced  by  the  defendants 
was  sufficient  to  sustain  tbe  verdict  of  tbe 
Jury,  as  we  have  discovered  some  expressions 
which  fell  from  their  witnesses  and  which 
give  countenance  to  tbe  plaintiffs'  theory.  It 
is  a  familiar  rule  in  an  appellate  court  that 
where  there  is  any  evidence  to  go  to  the  jury, 
and  no  error  In  law  appears  in  the  conduct 
of  tbe  case,  there  is  nothing  to  do  but  af- 
firm the  judgment  below,  so  far  as  tbe  ap- 
plication of  the  law  to  tbe  case  is  concerned. 
We  have  not  been  able  to  see  any  departure 
from  tbe  principles  applicable  to  cases  of 
this  kind,  although  we  have  diligently  search- 
ed for  tbe  same,  as  counsel  were  earnest 
and  zealous  in  arguing  that  error  bad  been 
committed.  Tbe  matter  resolves  Itself  Into 
this:  Tbat  the  defendants  have,  upon  tbe 
evldoice,  and  with  a  charge  which  presented 
their  contention  to  the  Jury  in  tbe  most  fa- 
vorable aspect  for  them,  failed  to  convince 
the  triors  of  tbe  fact  tbat  their  view  of  the 
case  was  the  correct  one,  and  tbat  is  all. 
Tbere  is  no  question  of  subsequent  ap- 


proval or  ratification  of  an  agent's  acts  Ii> 
this  case,  and  no  serious  question  is  present- 
ed as  to  tbe  extent  or  limitation  of  the  pow- 
ers of  a  special  agent  within  the  rules  laid 
down  In  Brittaln  v.  Westhall.  135  N.  C.  496. 
47  8.  E.  616,  and  Id.,  137  N.  C.  34,  49  S.  B> 
64,  and  Briggs  v.  Insurance  Ck).,  88  N.  O. 
143,  which  cases  were  cited  by  tbe  defend- 
ants at  tbe  bar.  Those  cases  and  Williams 
V.  Whiting,  02  N.  C.  691,  which  was  also  re- 
lied on,  have  no  application,  as  the  Jury 
were  against  tbe  defendants  upon  tbe  bald 
question  of  fact,  as  to  whether  tbe  sale  of 
the  ribs  was  made  directly  and  Immediately 
to  tbe  plaintiffs  through  tbe  broker  or  wheth- 
er, after  tbe  defendants  bad  sold  them  to  the 
plaintiffs,  tbere  was  a  new  agreement  be- 
tween tbe  broker  and  themselves  as  to  tbe 
delivery. 

No  good  purpose  would  be  served  by  exam- 
ining tbe  various  objections  to  evidence  in 
detail  When  tbey  are  properly  analyzed 
and  considered,  with  reference  to  tbe  mate- 
rial matters  at  issue  in  tbe  case  and  tbe 
main  question  involved,  tbey  will  be  found 
to  be  clearly  without  merit;  and,  indeed, 
we  think  tbey  are  in  themselves  untenable- 
when  viewed  separate  and  apart  from  tbe 
real  Issue. 

Tbe  case  was  ably  and  ingeniously  argued 
by  tbe  counsel  for  the  defendants  apd  tbey 
presented  many  plausible  reasons  for  their 
contentions,  but,  when  tbe  case  is  stripped 
of  all  sui)erfluous  matter,  it  will  be  found 
tbat  tbere  Is  no  real  ground  upon  which  they 
can  succeed. 

We  afllrm  tbe  Judgment  of  tbe  court  below. 

No  error. 


ALLBN-FLBMINQ  CO.  T.  SOUTHERN  RI. 
CO. 

(Supreme  Court  of  North  Carolhia.    Sept  U,. 
1907.) 

1.  Jpsncxs  oy  thb  Peace— Issuing  PaocEsa 
TO  Anothxb  County  —  Fobkiqn  Cobpoba- 
noNS. 

Notwithgtanding  Revisal  1905,  |  1447,  pro> 
Tiding  that  no  process  shall  be  issued  by  a  jut^ 
tice  to  any  county  other  than  his  own,  unless  a 
bona  fide  defendant  reside  in  and  a  bona  fide  de- 
fendant reside  out  of,  his  county,  he  may,  though 
no  defendant  reside  in  the  county,  acquire  juris- 
diction of  a  foreign  corporation  by  service  on 
it  outside  his  county,  pursuant  to  section  1448, 
providing  that  when  an  action,  of  which  a  jus- 
tice has  jurisdiction,  is  brought  against  a  foreign 
corporation,  required  to  maintain  a  process- 
agent  in  the  state,  the  summons,  certified  in  a 
prescribed  manner,  to  be  under  the  hand  of  such 
justice,  may  be  issued  to  the  sheriff  of  the  coun- 
ty in  which  such  process  agent  resides,  and 
such  sheriff  shall  serve  it. 

2.  COKPOBATIONS — ACTIONS     AGAINST— VeNUB. 

By  express  provision  of  Revisal  1906,  i  420,. 
an  action  against  a  foreign  corporation  may  be 
brought  in  the  county  in  which  the  cause  of  ac- 
tion arose,  or  where  plaintiff  resides. 

3.  Railboad— Actions  Against— Vbnue. 

By  express  provision  of  Revisal  1905,  f- 
424,  any  action  against  a  railroad  mav  be  tried 
in  tbe  county  where  the  cause  of  action  arose^ 
or  where  plaintiff  then  resided. 
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1.  Vbnob— AcTtow  Beouoht  IS  Wbong  Oouw- 

TT— Remedy — Dismissai.. 

A  defendant  may  not  have  an  action  dis- 
missed because  broufjht  in  the  wrong  county; 
Revisal  1905.  §  423,  providing  tliat,  thougti  it  ia 
•0  brought,  it  may  be  tried  therein,  unless  de- 
fendant demand  a  change  of  venue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig: 
vol.  48,  Venue,  §§  28,  30.) 

6.  Same— Pabties  Entitled  to  Complain. 

A  defendant  as  to  whom  the  venue  of  an  ac- 
tion is  proper  cannot  complnin  as  to  the  pro- 
priety of  the  venne  as  to  another  defendant. 

6.  Pabties  — MisJOiN DEB  — Mode  of  Objec- 
tion. 

A  defendant  can  object  to  misjoinder  of 
another  defendant  only  by  demurrer  to  the  com- 
plaint. 

SSd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
3T,  Parties,  {  150.] 

7.  Cabbiebb — Connecting     Cabbiebb— Delay 

IN  TbANSPOBTATION— BUBDEN  OF  PBOOF. 

Where,  in  the  course  of  carriage  of  goods 
by  connecting  carriers,  there  is  an  unreasonable 
delay,  the  initial  carrier  has  the  burden  of  show- 
ing delivery,  without  such  delay,  to  the  next 
carrier. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  SI  83fi,  842.] 

8.  Justices  of  the   Peace  —  Appeabanck — 
Special  Afpeabancb. 

Defendant  does  not  make  a  special  appear- 
ing in  a  justice  court  by  merely  making  such 
appearance  before  the  commissioner  in  taking  a 
deposition. 

[Ed.  Nota— For  cases  in  point,  see  Cent.  Dig. 
vol.  SI,  Justices  of  the  Peace,  81  266-268.] 

9.  Appeabakoe— Gbnebal  ■  Appkarakob— Ap- 
peal. 

Defendant,  not  having  theretofore  entered  a 
special  appearance  to  the  justice  court  where 
the  action  was  brought,  could  not,  after  judg- 
ment there,  enter  a  special  appearance  by  his 
appeal  to  the  superior  court 

Appeal  from  Superior  Court,  Warren  Coun- 
ty; Lyon,  Judge. 

Action  by  the  Allen-Fleming  Company 
against  tbe  Southern  Rail-way  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

F.  H.  Busbee  &  Son  and  W.  B.  Rodman, 
for  appellant.  T.  M.  Pittman  and  J.  H. 
Kerr,  for  appellee. 

CLARK,  C.  J.  This  was  an  action  begun 
before  a  justice  of  the  peace  in  Warren  coun- 
ty against  tbe  Southern  Railroad  Company 
and  Seaboard  Air  Line  Railroad  Company 
for  tbe  penalty  for  unreasonable  delay  In 
transportation  of  goods  shipped  January  22, 
1907,  from  Illgli  Point,  N.  C,  on  line  of  for^ 
mer  road,  and  delivered  to  tbe  consignee,  the 
plaintiff,  at  Warrenton,  a  station  on  the 
last-named  road  February  14,  1907.  The 
summons  was  issued  March  9,  1907,  return- 
able April  8,  1907,  and  duly  served  In  the 
manner  required  by  law  upon  both  compa- 
nies. Tbe  summons,  duly  certified  as  requir- 
ed by  Revisal  1905,  { 1448,  was  served  upon  tbe 
agent  of  tbe  Southern  Railroad  Company  at 
Henderson,  In  Vance  county,  March  11,  1907. 
Tbe  Southern  Railroad  Company  made  no  ap- 
pearance at  tbe  trial  before  tbe  justice, 
though  it  did  appear  at  tbe  taking  of  a  depo- 
sition, and  entered  a  special  appearance  as  to 


that.  At  the  trial  before  the  justice  June 
3,  1907,  judgment  was  rendered  in  favor  of 
the  Seaboard  Air  Line  Railroad  Company 
and  against  tbe  Southern  Railroad  Company. 
On  June  8th,  the  latter  served  notice  of  ap- 
peal as  follows:  "Tbe  Southern  Railroad 
Company  enters  a  special  appearance  and  ap- 
peals from  the  judgment,"  on  the  ground,  re- 
cited In  tbe  notice,  that  "tbe  justice  bad  no 
jurisdiction  of  the  action,  that  tbe  parties 
were  improperly  joined,  and  that  the  jadg- 
ment  was  contrary  to  the  law  and  the  facts." 
On  the  trial  In  the  superior  court  a  jury  was 
waived,  and  the  judge  found  the  facts  that 
the  shipment  was  received  by  Soutiiem  Rail- 
road at  High  Point  January  22,  1907,  tbat 
it  arrived  at  Durham,  a  station  on  tbat  road, 
January  2S,  1907,  but  was  not  delivered  to 
tbe  Seaboard  Air  Line  Railroad  Company  at 
tbat  point  till  February  7,  1907,  which  tbe 
court  tield  an  unreasonable  delay  of  nine 
days,  and  rendered  judgment  accordingly. 
Tbe  Southern  Railroad  Company,  the  sole  de- 
fendant in  the  superior  court,  moved  to  dis- 
miss for  want  of  jurisdiction,  because  tbe 
Seaboard  Air  Line  Railroad  was  not  a  resi- 
dent of  Warren  county,  the  court  having  held 
tbat  it  had  its  principal  office  in  Raleigh, 
Wake  county,  and  that  the  Southern  was  a 
nonresident  corporation,  without  any  part  of 
its  track,  or  any  local  agent,  in  Warren  coun- 
ty, and  that  the  justice  could  not  issue  this 
summons  to  another  county.  It  made  a  mo- 
tion to  dismiss  on  above  ground,  and  asked 
to  enter  a  special  appearance.  The  court  re- 
fused the  motion  to  dismiss,  and  entered 
Judgment  for  I32.G0. 

The  sole  point  presented  is  that  the  Justice 
did  not  acquire  Jurisdiction  by  service  of  sum- 
mons upon  the  defendant,  tbe  Southern  Bail- 
road  Company,  in  anotlier  county. 

The  defendant  relies  upon  Revisal  190B,  f 
1447:  "No  process  shall  be  Issued  by  any 
Justice  of  the  peace  to  any  county  other  tlian 
his  own,  unless  one  or  more  bona  fide  de- 
fendants shall  reside  in,  and  also  one  or  more 
bona  fide  defendants  shall  reside  outside  of, 
his  county."  But  this  does  not  apply  to 
foreign  corporations.  Tbe  next  section  (144S) 
Is  entitled,  "Service  on  foreign  corporations," 
and  provides:  "Wherever  any  action,  of 
which  a  Justice  of  the  peace  has  Jurisdiction, 
shall  be  brought  against  a  foreign  corpora- 
tion, which  corporation  is  required  to  main- 
tain a  process  agent  in  this  state,  the  sum- 
mons may  be  Issued  to  the  sheriff  of  the  coun- 
ty In  which  such  process  agent  resides,  and 
when  certified  under  the  seal  of  his  office  by 
the  clerk  of  the  superior  court  of  tbe  county 
In  which  tbe  Justice  issuing  such  summons 
resides  to  be  under  the  hand  of  such  Justice, 
the  sheriff  of  tbe  county  to  which  such  sum- 
mons shall  be  Issued  shall  serve  the  same  as 
In  other  cases  and  make  due  return  thereof": 
and  there  is  a  further  provision  that.  In  sncta 
cases,  the  summons  must  be  served  20  days 
before  return  day.  This  section  governs  this 
case.    The  Justice   had  Jurisdiction   of   th« 
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cause  of  action,  the  certificate  was  made  by 
tbe  clerk  as  required,  service  was  made  upon 
an  agent  of  Southern  Railroad  Company,  a 
foreign  corporation,  at  Henderson,  upon 
whom  process  against  it  could  be  seryed,  and 
service  was  made  more  than  20  days  before 
the  retnm  day  of  the  summons.  Section 
1448  Is  specially  provided  for  service  of  Jus- 
tice's summons  upon  a  foreign  corporation  be- 
yond the  limits  of  the  Justice's  county.  Serv- 
ice of  summons  upon  the  Seaboard  Air  Line 
Railroad  Company  was  properly  made  on  Its 
local  agent  (Revlsal  1905,  {  440),  and  tbere  Is 
no  provision  for  removal  to  another  county  In 
an  action  before  a  Justice  of  the  peace.  Be- 
sides, It  made  no  objection;  neither  does  the 
venue  of  an  action  against  it  concern  the 
Southern  Ballroad  Company. 

In  the  superior  court  It  Is  true  that  an  ac- 
tion for  a  penalty  must  ordinarily  be  tried 
in  a  county  where  some  part  of  the  cause  of 
action  arose.  Beylsal  1905,  |  420.  But,  as 
to  foreign  corporations,  the  action  can  be 
brought  either  In  such  county,  or  In  any  coun- 
ty In  which  It  does  business  or  has  property 
or  where  plaintiff  resides.  Bevisal  1905,  t 
423.  The- penalty  If  an  action  Is  brought  la 
the  wrong  county  is  not  dismissal,  but  re- 
moval to  the  proper  county  If  asked  in  apt 
time.  Revlsal  1905,  {  425.  And  there  Is  this 
express  proviso  in  section  424  that,  "In  all 
actions  against  railroads,  the  action  may  be 
tried  either  In  the  county  where  the  cause  of 
action  arose,  or  in  an  adjoining  cobnty,  or 
where  plaintiff  then  resided."  Whether  Join- 
ing the  Seaboard  Air' Line  Railroad  Company 
made  it  merely  a  superfluous  party,  of  which 
the  Southern  Railroad  Company  could  not 
complain,  op  was  ground  for  a  demurrer  re- 
quiring, if  made,  a  division  of  the  action,  or 
was  a  proper  Joinder,  making  it  a  matter  of 
proof  'as  to  which  defendant  was  liable  for 
the  delay,  is  a  matter  not  before  us,  as  there 
was  no  demurrer,  and,  besides,  the  Seaboard 
Air  Line  Railroad  Company  was  eliminated 
from  the  action  by  the  Justice's  Judgment 
Certainly  the  Southern  Railway  being  the 
initial  railroad,  the  burden  is  upon  it  to 
show  delivery  without  unreasonable  delay 
to  the  next  company.  Meredith  y.  Railroad, 
137  N.  C.  478,  50  a  H.  1.  As  to  the  Southern 
Railroad  Company,  a  justice  of  the  peace  in 
Warren  could  issue  summons  against  it 
In  favor  of  a  plaintiff  In  that  county  (it  being 
a  foreign  corporation)  to  be  served  in  an- 
other county,  under  the  express  terms  of  sec- 
tion 1448.  whose  requirements  were  strictly 
complied  with. 

The  appellant  could  have  appeared  special- 
ly before  the  Justice  and  have  moved  to  dis- 
miss, and,  if  that  were  denied,  it  could  have 
preserved  Its  point  by  an  exception  filed  and 
proceeded  to  trial.  But,  after  being  duly 
served  with  process,  it  entered  no  special  ap- 
pearance in  that  court  Its  special  appearance 
before  tlie  commissioner  in  taking  the  deposi- 
tion merely  saved  a  iwint  which  it  could  have 
made,  but  did  not  &t  the  trial  before  the  Jus- 


tice. It  could  not  appeal  by  a  special  ap- 
pearance. This  has  been  fully  discussed  and 
distinctly  held.  Clark  v.  Mfg.  Co.,  110  N.  C. 
Ill,  14  S.  B.  618 ;  rinlayson  v.  Accident  Ass'n, 
109  N.  C.  196,  13  S.  B,  739;  Guilford  Co.  v. 
Georgia  Co.,  109  N.  O.  310, 13  S.  B.  861;  Plem- 
mons  y.  Improvement  Co.,  108  N.  C  614,  13 
S.  B.  188;  and,  more  recently,  Scott  v.  Life 
Ass'n,  137  N.  C.  515.  50  S.  B.  221.  The  de- 
fendant, not  having  taken  the  exception  in 
the  Justice's  court,  could  not  after  judgment 
there,  enter  a  special  api>earance  by  his  ap- 
peal nor  in  the  superior  court  In  deference 
to  the  request  of  defendant's  counsel,  however, 
we  have  passed  upon  the  exception  to  serv- 
ice of  summons,  as  If  made  in  apt  time. 
Affirmed. 


MIDTETTB  v.  GRUBBS  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  25, 
1907.) 

1.  Pbopebtt — Realty — Standino  Tivbeb. 

Standing  timber  is  realty,  and  a  contract 
for  the  sale  thereof  affects  realty. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Property,  {  4.] 

2.  liOOR  ANn  LoooiNO  —  Saxe  of  Stahdizto 
Timber — Contr  acts— Co  n  stbuction  . 

A  conveyance  of  standing  timber  to  be  re- 
moved within  a  definite  time  creates  a  qualified 
fee  in  such  timber,  with  the  condition  that  the 
title  to  the  timber  not  cut  within  the  time 
shall  revert  to  the  grantor. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  33,  Logs  and  Logging,  U  6-11.] 

8.  Descent  Awn  Distbibdtion— Real  Pbop- 
ebtt—Standing  Timber. 

A  conveyance  of  standing  timber  to  be  re- 
moved within  a  specified  time  creates  a  deter- 
minable fee  in  realty  which  passes  on  the  death 
of  the  grantee  to  his  heirs,  subject  to  the  dower 
interest  of  the  widow;  both  being  determinabU 
as  to  timber  not  removed  within  the  time  speci- 
fied. 

Appeal  from  Superior  Court  Northamptpa 
County ;  Lyon,  Judge. 

Action  by  one  Midyette,  administrator  of 
W.  P.  Grubbs,  deceased,  against  one  Grubba 
and  another.  From  a  Judgment  for  plainUff, 
defendants  appeal.    Reversed. 

It  appears:  That  W.  F.  Grubbs  died  on  or 
about  June,  1907,  intestate,  and  domiciled 
in  said  county  of  Northampton.  The  plain- 
tiff is  the  duly  qualified  and  acting  adminis- 
trator of  bis  estate,  and  the  defendants  are 
his  widow  and  child  and  only  heir  at  law. 
That  at  the  time  of  bis  death  said  W.  F. 
Grubbs  was  the  owner  of  certain  standing 
timber,  in  said  county,  under  and  by  virtue 
of  three  deeds,  bearing  date  in  the  year  1905, 
which  conveyed  to  said  intestate  all  tbe  tim- 
ber, except  tbe  oak,  standing  and  growing 
upon  certain  lands,  properly  described  and 
bounded,  which  would  measure  10  Inches 
across  the  stump  at  the  time  of  cutting,  etc., 
to  him  and  tils  heirs  and  assigns  forever,  with 
the  right  to  enter  on  said  lands,  build  tram 
roads,  etc.,  and  cut  and  remove  said  timber 
at  any  time,  as  to  the  first  deed,  within  eight 


796 


68  SOUTHEASTERN  BEPOBTBB. 


.(N.a 


years  from  the  date,  wltb  privilege  of  two 
more  on  certain  specified  conditions;  and, 
as  to  tbe  second  and  third  deeds,  "at  any 
time  wlttaln  five  years  from  the  date  with 
the  privilege  of  Ave  more,  on  certain  speci- 
fied conditions."  That  the  Intestate  having 
died  holding  the  interest  conveyed  to  blm 
by  said  Instruments  and  before  the  time 
limited  for  the  removal  of  the  timber  had 
expired,  the  plaintiff,  his  duly  qualified  ad- 
ministrator, brought  this  action  against  his 
widow  and  heir  at  law,  claiming  that  the 
timber  standing  and  growing  on  said  land 
embraced  In  the  deeds  was  personal  prop- 
erty, and  his  claim  was  resisted  by  the  wid- 
ow and  heir  at  law,  claiming  that  same  was 
realty  and  as  such  belonged  to  defendants. 
The  court  being  of  the  opinion  that,  under 
and  by  virtue  of  the  terms  of  the  thrte  deeds, 
the  timber  then  standing  and  growing  upon 
the  lands  therein  described  was  personalty, 
gave  judgment  for  plaintUT,  and  defendants 
excepted  and  appealed. 

Winbome  ft  Lawrence  and  S.  J.  Calvert, 
for  appellants.  Peebles  ft  Harris  .and  W.  C. 
Bowen,  for  ai^ellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
There  are  courts  which  hold  that  In  deeds 
and  contracts  for  the  sale  of  standing  tim- 
ber which  evidently  contemplate  an  immedi- 
ate severance  of  the  timber,  or  severance 
within  a  reasonable  time,  bnt  conferring  no 
beneficial  interest  In  the  soil  for  the  pur- 
pose of  further  growth,  such  timber  shall 
be  considered  as  personalty,  and  the  validity 
and  effect  of  contracts  concerning  it  shall  be 
construed  and  treated  In  most  respects  as  af- 
fecting that  kind  of  property.  2  Page  on 
Contracts,  p.  992 ;  Ewell  on  Fixtures  (2d  Ed.) 
4S;  Id.  12;  McClintock's  Appeal,  71  Pa. 
365;  Huff  v.  McCauley,  63  Pa.  206,  91  Am. 
Dec.  203;  Marshall  v.  Green.  1  0.  P.  DIv.  39. 
In  Page  on  Contracts,  pp.  991,  992,  the  au- 
thor, after  saying  that  growing  trees  other 
than  trees  In  a  nursery  are  held  In  most  jn- 
rlsdictlons  to  be  realty,  and  that  a  contract 
for  the  sale  of  growing  timber  as  such  to  be 
removed  by  the  vendee  is  within  the  clause 
of  the  statute  of  frauds,  requiring  contracts 
concerning  land  to  be  In  writing,  states  the 
doctrine  maintained  by  the  courts  above  re- 
ferred to  as  follows:  "Some  Axaerican  courts 
follow  the  rnle  which,  after  much  vacillation, 
was  finally  adopted  by  the  English  courts, 
that  if  the  parties  in  contracting  contemplate 
the  sale  of  growing  trees  solely  as  chattels, 
and  do  not  Intend  that  they  shall  remain 
attached  to  the  realty  for  an  Indefinite  or  un- 
reasonable time,  and  do  not  Intend  that  they 
shall  derive  a  benefit  from  altowing  them  to 
remain  attached  to  the  realty,  the  contract 
Is  not  within  this  clause  of  the  statute.  Some 
jurisdictions  hold  that.  If  the  contract  for 
the  sale  of  growing  trees  contemplates  an 
Immediate  severance  of  them  from  the  soil, 
they  are  to  be  treated  as  personalty,  and 
Iience  aot  within  this  clause  of  the  statute; 


while,  If  they  are  to  be  removed  at  the  dis- 
cretion of  the  vendee,  tbey  are  realty,  and 
within  the  statute."  And  tlie  English  rule 
to  which  reference  Is  made  is  thus  stated 
by  Lord  Coleridge,  In  the  case  of  Marshall 
V.  Oreen,  1  C.  P.  Dlv.  89,  and,  quoting  from 
Sergeant  Williams  in  Saunders'  Reports  of 
the  case  of  Duppa  v.  Mayo :  "The  principle 
of  these  decisions  appears  to  be  this :  That, 
wherever  at  the  time  of  the  contract  It  is 
contemplated  tliat  the  purchaser  should  de- 
rive a  benefit  from  the  further  growth  of  the 
thing  sold  from  further  vegetation  and  from 
the  nutriment  to  be  afforded  by  tlie  land, 
the  contract  Is  to  be  considered  as  for  an 
Interest  In  land;  but,  where  the  process  of 
vegetation  Is  over,  or  the  parties  agree  that 
the  thing  sold  shall  be  immediately  with- 
drawn from  the  land,  the  land  Is  to  be  con- 
sidered as  a  mere  warehouse  of  the  thing 
sold,  and  the  contract  is  for  goods."  Some  of 
the  decisions  have  gone  so  far  as  to  hold 
that,  although  the  time  limited  for  the  re- 
moval of  the  timber  may  liave  expired.  If 
the  vendee  afterwards  enters  and  cuts  and 
removes  the  timber,  the  vendor  might  sue 
him  and  recover  damages  for  breaking  the 
close  by  action  In  the  nature  of  trespass 
quare  clausum  fregit,  but  be  could  not  re- 
cover the  value  of  the  timber. 

The  views  announced  In  these  decisions 
have  not  prevailed  with  us.  On  the  conr 
trary,  this  court  has  uniformly  held  that 
standing  or  growing  timber  is  realty,  and 
that  deeds  and  contracts  concerning  it  are 
governed  by  the  laws  applicable  to  that 
kind  of  property.  Brittain  v.  McKay,  23  N. 
C.  265,  86  Am.  Dec.  738 ;  Whitted  v.  Smith, 
47  N.  C.  89 ;  Ward  v.  Gay,  137  N.  C  897,  49 
S.  E.  884.  In  some  of  our  former  decisions 
there  was  intimation  given  that  In  contracts 
of  this  kind,  wtiere  the  growing  timber  was 
absolutely  conveyed  and  the  time  of  removal 
was  limited  to  a  definite  number  of  years, 
that  the  effect  of  such  a  contract  was  to 
create  a  lease,  but  In  Bunch's  Case,  134  M. 
C.  116,  46  S.  E.  24,  decided  Intimation  was 
given  that  such  a  construction  of  the  con- 
tract was  not  the  correct  one,  and  In  Haw- 
kins' Case,  139  N.  C.  160,  51  S.  E.  852.  the 
court  decided  that  such  an  Instrument  was 
not  a  lease,  but  "conveyed  a  present  estate  of 
absolute  ownership  in  the  timber,  defeasible 
as  to  all  timber  not  removed  within  the  time 
required  by  the  terms  of  the  deed."  Hawkins* 
Case,  139  N.  C.  162,  51  S.  E.  853.  This  case 
has  been  approved  In  several  recent  deci- 
sions of  the  court  Mining  Co.  v.  Cotton 
Mills,  143  N.  C.  307.  56  S.  B.  700;  Ives  v. 
Ballroad,  142  N.  a  131,  65  S.  E.  74;  Lunil«r 
C3o.  V.  Corey,  140  N.  C.  466,  53  S.  B.  3oa 
As  said  by  Walker,  J.,  in  Ives'  Case:  "It 
may  now  be  taken  as  settled  that  growing 
trees  are  a  part  of  the  realty;  and  a  con- 
tract to  sell  and  convey  them  or  any  Interest 
In  or  concerning  them  must  be  reduced  to 
writing."  These  authorities  also  cJearly  es- 
tablish that,  on  the  expiration  of  the  tlsK 
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stated  In  aneb  a  contract  witbln  wbicb  the 
timber  may  l>e  removed,  all  right  in  the 
Tendee  shall  ceaae  and  determine,  and  the 
estate  In  ao  much  of  the  standing  timber 
as  has  not  by  that  time  been  severed  shall 
revert  to  the  vendor,  and  both  positions  are 
upheld  In  nomerons  and  well-considered  casea 
in  other  jurisdictions.  MaeComber  v.  Rail- 
road, 108  Mich.  401,  66  N.  W.  376 ;  Williams 
T.  Flood,  6S  Mich.  493.  SO  N.  W.  93;  Lum- 
ber Co.  V.  Hlnes,  93  Minn.  606,  101  N.  W. 
960;  Strasson  v.  Montgomery,  32  Wis.  62. 
Onr  decisions  then  having  establiskied  the 
principle  that  standing  timber  Is  realty,  "as 
much  a  part  of  the  realty  as  the  soil  Itself" 
(Douglas,  J.,  In  Lumber  Co.  v.  Hlnes,  supra) ; 
second,  that  deeds  and  contracts  concerning 
It  must  be  construed  as  effecting  realty;  and, 
further,  that  in  instruments  conveying  the 
growing  timber,  to  be  removed  within  a 
definite  time,  the  title  to  all  timber  not 
severed  wltliin  the  time  shall  revert  to  the 
vendor— we  hold  that  the  deeds  now  under 
consideration,  which  conveyed  to  the  Intes- 
tate, to  him  and  his  heirs  and  assigns,  all 
the  standing  timber  on  certain  described 
tracts  of  land  which  should  measure  10 
Inches  when  cut,  and  to  be  removed  within 
10  years,  created  an  estate  in  such  timber 
in  fee,  not  pure  and  simple,  but  qualified 
and  debased  by  the  provision  that  in  case 
the  trees  should  not  be  severed  within  the 
time  the  title  to  same  should  revert,  and 
rendered  the  estate  a  qualified  or  base  or 
determinable  fee.  Some  anomaly  may  be 
suggested  as  a  result  of  thAi  i)osltlon,  more 
apparent,  however,  then  real,  and  arising 
chiefly  from  the  fact  that  the  property  chang- 
ed Its  nature  by  the  act  of  final  and  com- 
plete appropriation.  Bat  these  difficulties 
are  Inherent  from  the  nature  of  the  property, 
and  would  exist  in  any  construction  that 
would  be  placed  on  such  a  contract,  and  we 
think  that  the  instrument  should  be  construed 
as  of  the  tin^  when  It  takes  effect  and  the 
Interest  is  created,  and  In  reference  to  the 
property  In  Its  then  condition,  and  so  con- 
struing these  deeds,  they  convey  a  determin- 
able fee  in  realty. 

It  is  objected  that  the  estate  could  In  no 
event  be  a  fee,  In  that  It  lacks  one  of  the 
essential  requirements  of  such  estates  that 
it  might  by  possibility  endure  forever,  where- 
as this  estate  must  at  any  event  terminate 
within  10  years.  Such  a  possibility  Is  gen- 
erally held  to  be  an  essential  feature  of  an 
estate  in  fee,  and.  If  applied  in  strictness 
to  these  instruments,  the  requirement  might 
be  met  by  the  fact  that  the  interest  con- 
veyed includes  the  right  of  absolute  aiH>ro- 
priatlon  by  severance.  But  such  a  require- 
ment, by  anthority,  has  not  beoi  universal- 
ly held  to  be  essential.  Thus  my  Lord  Coke 
In  I/lford'a  Case,  2  Coke's  Report,  p.  01, 
says:  "A  man  may  have  an  estate  In  lands 
as  long  as  a  tree  shall  grow,  because  a  man 
may  have  an  Inheritance  In  the  tree  Itself." 
Dr.  Minor,  speaking  of  this  and  like  estates, 
makes  this  comment:    "By  parity  of  reason,  . 


leaving  anthority  ont  of  view.  It  wonld 
tiiat  an  estate  limited  to  A.  and  his  taelrs, 
nntll  Z.  should  return  from  abroad,  was  of 
like  character  with  that  just  described,  and 
that  both  might  be  properly  denominated 
descendible  freeholds;  the  estate.  In  the  case 
last  stated,  passing  to  the  heirs  of  ▲.,  If  he 
dies  before  Z.  returns,  and,  upon  Z.'s  death 
without  returning,  ceasing  altogether.  So,  In 
like  manner,  a  limitation  to  A.  and  his  heirs, 
as  long  as  a  tree  shall  grow,  would  seem  to 
be  not  properly  an  estate  of  inheritance,  not 
even  a  base  fee  (since  It  cannot  by  possibil- 
ity continue  forever),  but  only  a  descendible 
freehold.  Inuring  after  A.'8  death  to  his  heirs, 
by  the  effect  of  the  special  limitation,  until 
the  tree  falls,  and  then  coming  to  its  ap- 
pointed end.  Adverse  authorities,  however, 
are  too  numerous  and  strong  to  admit  of 
this  construction,  and  both  the  cases  sup- 
posed are  to  be  deemed  estates  of  Inheri- 
tance; that  Is,  according  to  the  ordinary 
nomenclature,  bare  or  qualified  fees,  and 
according  to  the  more  rigorous  analysis  of 
Plowden  and  Preston,  determinable  fees. 
Walsingham's  Case,  2  Plowd.  657;  1  Prest 
Est.  432,  441";  2  Minor's  Institutes,  pp. 
98,  99.  The  estate,  then,  conveyed  by  these 
deeds,  being  In  the  nature  of  determinable 
fee  In  realty.  Is  subject  to  the  laws  of  dev- 
olution and  transfer  applicable  to  such 
estates,  and,  on  the  death  of  the  intestate. 
It  follows  that  the  estate  passed  to  his 
heirs,  subject  to  the  dower  Interest  of  bis 
widow;  the  dower,  however,  partaking  of 
the  same  infirmity  which  attaches  to  the  e» 
tate  from  which  It  Is  derived.  Pearson's 
Lectures,  p.  130;  2  Mtaior's  Institutes,  p. 
87-129;  Hopkins  on  Real  Property,  p.  88. 
In  reference  to  such  estates  this  last  author 
says:  "Dower  attaches  to  determinable  es- 
tates, but  is  defeated  by  the  happenings  of 
the  event  which  terminates  the  estate.  If 
this  occurs  before  the  husband's  death,  dower 
never  becomes  consummate;  if  after  his  death, 
the  enjoyment  of  the  land  assigned  as  dower 
is  out  off." 

This  statement  of  the  doctrine  must  be 
taken  with  the  limitation  in  this  state  that 
It  only  applies  when  the  estate  of  the  first 
taker  Is  determined  by  an  event  entirely  col- 
lateral, and  does  not  apply  to  a  fee  de- 
terminable on  the  death  of  the  first  taker, 
and  passing  a  substitute  estate  by  way  of 
executory  devise.  4  Kent,  Commentaries,  p. 
40,  where  the  author  says:  "So  dower  will 
be  defeated  by  the  operation  of  collateral 
limitations  as  In  the  case  of  an  estate  to  a 
man  and  his  heirs  so  long  as  a  tree  shall 
stand,  and  in  case  of  a  grant  of  land  to  A. 
and  his  heirs  till  the  building  of  St  Paul's 
Church  Is  finished  and  the  contingency  hap- 
pens. Whether  dower  will  be  defeated  by  a 
collateral  limitation  by  way  of  shifting  use 
or  executory  devise  Is  hitherto  an  unsettled 
and  vexed  question,  largely  discussed  In  the 
book."  The  query  here  suggested  by  the 
learned  author  has  been  resolved  with  us  In 
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favor  of  the  widow's  dower  In  a  decision  of 
much  learning  by  Asbe,  J.,  In  the  case  of 
Pollard  V.  Slaughter,  92  N.  0.  72,  53  Am. 
Bep.  402,  and  other  courts  of  the  highest 
authority  bare  taken  the  same  view.  North- 
cutt  y.  Whlpp,  51  Ky.  63-73.  We  are  refer- 
red to  Ewell  on  Fixtures  (2d  Ed.)  p.  45,  note 
12,  where  a  large  number  of  cases  are  cited 
as  tending  to  show  that  these  deeds  present 
a  case  of  constructive  severance  and  the  in- 
terest created  should  be  considered  as  per- 
sonalty. The  author  here  classes  growing 
trees  with  fixtures,  and  lays  down  the  doc- 
trine as  claimed.  A  reference  to  these  an- 
thorities,  however,  will  show  that  they  refer 
chiefly  to  fixtures  proper,  or  to  growing 
crops,  about  which  there  has  been  great 
diversity  In  the  decisions  arising  In  many 
instances  from  different  statutory  regula- 
tions, or  they  were  cases  in  Jurisdiction  which 
bold,  as  those  referred  to  in  the  outset,  that 
contracts  for  sale  of  standing  timber,  when 
an_  Immediate  severance  is  contemplated, 
create  an  Interest  in  personalty,  a  principle 
which  we  have  endeavored  to  show  has  not 
obtained  with  u&  Even  In  Jurisdictions 
where  this  doctrine  prevails,  It  Is  held  not 
to  obtain  when  a  beneficial  interest  in  the 
soil  is  conferred  for  the  pnrpose  of  future 
growth;  and  in  the  present  case  the  contract 
passes  the  trees  to  be  taken  oft  in  10  years 
and  measuring  10  Inches  when  cut,  thus  pass- 
ing a  beneficial  use  of  the  soil  for  the  pur- 
poses of  growth,  so  that.  In  any  event,  the 
estate  created  by  these  deeds  would  be  held 
to  be  realty. 

We  are  of  opinion,  therefore,  and  so  hold, 
that  on  the  death  of  the  Intestate  the  estate 
created  by  the  deeds  devolved  upon  bis  heir 
subject  to  the  right  of  dower  In  bis  widow, 
both  Interests  determinable  as  to  all  timber 
not  removed  within  the  time  specified  In  the 
deeds.    There  is  error. 

Judgment  reversed. 


DAVIS  V.  ATIiANTIC  COAST  MNB  R.  CO. 

(Supreme  Court  of  North  Carolina.    Sept  25, 
1907.) 

1.  DAltfAGES— RVIDEHCE— ADMISSIBILITr. 

In  an  action  by  a  fireman  for  personal  tn- 
inries  sustained  In  beinf;  compelled  to  jump  from 
his  engine  tMcause  of  an  impending  collision,  de- 
fendant's negligence  was  admitted,  and  the  only 
Issue  was  as  to  the  quantum  of  damages.  Held, 
that  plaintiff  coald  snow  the  speed  of  the  engine 
at  the  time  of  Jumping,  to  prove  the  violence  of 
his  fall. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  15,  Damages,  i  479.] 

2.  Same. 

In  an  action  by  a  fireman  for  personal  in- 
juries sustained  in  being  compelled  to  jump  from 
nis  engine  because  of  an  impending  collision,  de- 
fendant's negligence  was  admitted,  and  the  only 
issne  was  as  to  the  damages.  Held,  that  plain- 
tiff could  show  the  badly  wrecked  condition  of 
the  engine,  that  a  number  of  cars  were  derailed, 
and  the  general  effect  of  the  collision. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
oL  ""   *" *  '""' 


VOL  15,  Damages,  S  479.] 


Appeal  from  Superior  Court,  Halifax 
County;    Lyon,  Judge. 

Action  by  James  Davis  against  ttae  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeala 
Affirmed. 

Day,  Bell  &  Dunn  and  Murray  Allen,  for 
appellant  Daniel,  Travis  &  Kltcbln,  for  ap- 
pellee. 

BROWN,  J.  The  defendant  admitted  the 
negligence  and  its  liability  for  damages,  and 
excepted  to  the  Introduction  of  certain  evi- 
dence admitted  by  the  court  upon  that  Issue. 

It  appears  that  the  plaintiff  was  a  fireman 
on  defendant's  engine  and  sustained  person- 
al injuries,  claimed  to  be  of  a  severe  charac- 
ter. In  being  compelled  to  Jump  from  bis  en- 
gine Immediately  preceding  a  collision  with 
another  train  on  defendant's  track.  Tbe 
court  permitted  plaintiff  to  prove  the  speed 
at  which  tbe  engine  was  running  when  the 
plaintiff  Jumped,  to  which  defendant  except- 
ed. We  can  see  no  error  in  this,  as  It  tends 
to  prove  that  tbe  plaintiff  was  compelled 
to  Jump  under  circumstances  calculated  to 
cause  Injury.  It  tended  to  corroborate  the 
testimony  of  the  plaintiff  that  he  bad  in  re- 
ality suffered  an  injury,  and  was  not  feign- 
ing one.  Tbe  defendant  offered  evidence  of 
two  physicians,  to  tbe  effect  that  they  had 
examined  the  plaintiff,  and  that  In  tbeir 
opinion  be  bad  sustained  no  substantial  in- 
Jury,  and  was  feigning.  The  exact  question 
was  decided  In  Ifew  York  by  tbe  City  Court 
of  Brooklyn  before  Clement,  C.  J.,  and  Os- 
borne, J.,  In  1891.  Gillespie  v.  Railroad 
(City  Ct.)  16  N.  Y.  Supp.  850.  Tbe  court 
says:  "We  think  that  the  plaintiff  bad  the 
right  to  prove  the  speed  of  the  car.  Such 
proof  would  have  a  tendency  to  show  the 
violence  of  tbe  fall  of  the  plaintiff."  His 
honor  permitted  evidence  to  l>e  given  over 
defendant's  objection  as  to  the  effect  of  and 
circumstances  attending  the  collision.  It  Is 
contended  by  defendant's  counsel  that  as 
this  happened  after  plaintiff  Jumped,  and 
after  bis  alleged  injury  was  sustained,  the 
evidence  should  have  been  rejected  as  Im- 
material, and  as  calculated  to  unduly  excite 
and  prejudice  the  Jury  against  the  defend- 
ant. It  Is  unnecessary  for  us  to  attempt  to 
lay  dovm  here  any  rule  governing  trial 
Judges  as  to  bow  far  it  is  proper  to  go  into 
the  circumstances  attending  an  Injury  when 
the  issue  of  damage  is  solely  before  the 
court  We  agree  with  tbe  learned  counsel 
for  the  defendant  that  it  would  be  highly 
improper  to  admit  immaterial  and  unneces- 
sary evidence,  which  can  throw  no  possible 
light  upon  the  issue  before  the  Jury,  and 
which  Is  calculated  only  to  prejudice  and  in- 
flame their  minds. 

We  find  no  evidence  In  tbe  record,  and 
none  has  been  pointed  out  to  us  In  brief  or 
argument  calculated  to  prejudice  a  Jnry,  or 
to  make  them  swerve  from  tbe  path  of  Im- 
partial duty.    No  one  inras  kilted,  maimed. 
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or  hurt,  so  far  as  we  can  dIscoTer,  except 
the  plaintiff.  The  objectionable  evidence  of- 
fered related  solely  to  the  condition  of  the 
engine  from  which  plaintiff  bad  jumped  aft- 
er the  collision  had  taken  place,  and  also 
tended  to  proTe.  tbat  17  cars  were  derailed, 
and  that  1  box  car  was  on  top  of  the  engine 
as  it  lay  in  the  ditcb.  The  collision  occur- 
red because  plalntltTs  engine  ran  Into  and 
telescoped  a  freight  train  which  was  preced- 
ing It  on  tlie  track.  The  conditions  given  in 
evidence  were  such  as  any  one  would  be  like- 
ly to  suppose  would  naturally  result  from 
such  a  collision,  and  had  no  tendency  to  nn- 
daly  Inflame  the  jury  or  divert  their  minds 
from  the  only  issue  they  were  called  upon  to 
decide.  In  this  particular  case  the  badly 
wrecked  engine  tended  to  prove  tbat  it  was 
running  at  a  rapid  speed,  and,  as  we  have 
said  before,  that  tended  to  corroborate  the 
plaintiff  as  to  the  bona  fides  of  his  injury 
by  proving  that  he  was  compelled,  In  order 
to  save  bis  life,  to  jump  under  circumstances 
calculated  to  produce  great  lx>dUy  harm. 
As  the  exceptions  to  the  charge  are  not  pre- 
sented in  the  brief  and  were  not  pressed  on 
tlie  argument,  we  will  not  discuss  them,  ex- 
cept to  say  tliat  they  cannot  be  sustained. 
No  error.  ' 


SMITH  T.  NORFOIiK  &  S.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Sept.  25, 
1907.) 

1.  Appeax— Review— Imvatekiai,  Qucstiorb. 

Where  a  nonsuit  should  have  been  entered, 
exceptions  to  the  instructions  and  to  the  refusal 
to  give  requested  instnictions  will  not  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  t|  4035-4036.] 

2.  CoLusioR— Actions    at    Law— Rui.«8   of 
ADViKArrr  Codbts— Appucabilitt. 

The  rules  of  the  courts  of  admiralty  do 
not  appl^  to  an  action  at  law  in  the  state  conrta 
for  negligence  causing  injury  to  a  vessel  in  a 
oollision  with  another,  but  the  rights  of  the 
parties  are  ascertained  by  the  ruleg  controlling 
actions  for  negligence  wherein  contributory  neg- 
ligence ia  avaflable  as  a  defense. 

3.  Neolioewcb— Proximatk  Causb. 

Where  I>oth  parties  were  negligent,  the  lia- 
bility is  placed  <m  the  one  whose  negligence  waa 
the  proximate  cause  of  the  injury,  and,  when 
fixed  on  one,  it  is  because  of  his  negligence  and 
the  absence  of  any  intervening  negligence  on  the 
part  of  the  other  contributing  to  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  37,  Negligence,  H  74,  75.] 

4.  Sake. 

Where  an  Injury  is  the  result  of  a  sequence 
of  negligent  acts,  and  the  original  wrong  be- 
comes injuriofa^  only  in  consequence  of  the  in- 
tervention of  some  distinct  wrongful  act,  the 
injury  is  imputed  to  the  last  wrong  as  the  proxi- 
mate cause. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  {8  7&-79.] 

5.  C01.1.1810N— Actions  at  Law— Nkouoenob 
—Evidence. 

In  an  action  at  law  for  injuries  to  one 
steamer  in  a  collision  with  another  in  a  fog,  held, 
that  the  proximate  cause  of  the  injury  was  the 
act  of  the  officer  of  plaintilTB  vessel  in  changing 


her  course,  though  defendant's  vessel  was  going 
faster  than  the  rules  allowed,  under  the  act  of 
Congress  providing  that  every  vessel  shall  in  a 
fog  go  at  a  moderate  speed. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  10,  Collision,  H  170-ii4.J 

9.  Same— "MoDEBATB  Speed." 

The  phrase  "moderate  speed,"  in  the  act 
of  Congress  providing  that  everr  vessel  shall  in 
a  fog  go  at  a  "moderate  speed, '  having  careful 
regard  to  the  existing  circumstances,  m<>flns 
that  a  vessel  should,  when  in  a  fog,  so  reduce 
her  speed  that  other  vessels  tree  from  blame  may 
not  be  injured. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Collision,  |  170.] 

Appeal  from  Superior  Court,  Craven  Coim- 
ty;  Neal,  Judge. 

Action  by  M.  B.  Smith  against  the  Norfolk 
&  Southern  Railroad  Company.  From  a  Judg- 
ment tor  plaintiff,  defendant  appeals.  Re- 
versed, with  directions  to  enter  Judgmoit  of 
dismissal. 

Eliminating  nautical  terms  and  irrelevant 
matter,  the  plalnttfTs  evidence  makes  the 
following  case :  The  steamer  Neuse,  belong- 
ing to,  and  controlled  by,  the  defendant  com- 
pany, on  the  morning  of  August  25,  1905, 
while  making  her  regular  run  up  the  Neuse 
river  to  New  Bern,  encountered  a  fog  near 
Otter  Creek  buoy.  Her  course  was  N.  N.  W. 
Bbe  was  in  shoal  water.  Her  regular  speed 
was  from  12  to  13  miles  an  hour.  Shoal  wa- 
ter speed,  at  which  she  was  running  at  the 
time  she  entered  the  fog,  was  8  miles  an 
hour.  She  was  properly  equipped,  and  In 
charge  of  a  competent  officer,  who  had  been 
her  first  officer  14  years.  When  the  steam- 
er entered  the  fog,  he  was,  and  at  all  times 
remained.  In  his  proper  position.  In  charge  of 
the  watch  in  the  pilot  house,  at  the  window 
on  the  port  side  of  the  wheel,  blowing  fog 
signals.  He  l)egan  blowing  before  he  entered 
the  fog.  The  steamer  Blanche,  belonging  to 
plaintiff,  on  the  same  morning,  at  about  6:10 
o'clock,  left  New  Bern,  going  down  the  Neuse 
river  to  points  on  Bay  river.  Her  course  was 
S.  S.  B.  ^.  She  was  properly  equipped  and 
In  charge  of  a  competent  officer.  She  en- 
countered the  fog,  and  l>egan  to  blow  her  fog 
signal.  Her  regular  speed  was  seven  miles 
an  hour,  which  she  maintained  after  entering 
the  fog,  until  she  reached  Johnson's  Point, 
when  she  took  a  southeast  course.  The 
officers  in  charge  of  the  two  steamers  each 
heard  the  fog  signals  of  the  other.  The  of- 
ficer of  the  Blanche  says  that  his  usual  course 
is  to  pass  Johnson's  Point  and  keep  on  down 
to  Hampton  Shoal  Buoy;  the  course  being 
S.  S.  B.  Mt.  On  the  day  of  the  collision,  be- 
fore passing  Johnson's  Point,  be  "starboarded 
and  went  to  the  port" — thought  it  would  put 
her  out  of  the  way  of  the  Neuse  and  get  off 
shoal  water.  The  change  bad  the  effect  to 
put  the  Blanche  across  the  course  of  the 
Neuse.  The  plaintiff  introduced  the  officer 
of  the  Neuse,  who  testified:  That  he  heard 
the  fog  signals  of  the  Blanche  on  his  port 
bow.  That  he  was  going  N.  N.  W.  That  the 
Blgnala  ot  the  Blanche  wer«  i^ays  on  the 
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fiort  bow.  "The  first  glimpse  of  her  I  could 
not  anderstand.    Her  position  ranged  across 

■onr  bow,  and  I  blew  fonr  abort  whistles,  and 
struck  four  bells  to  back,  blowing  tbe  wblstles 
with  the  right  and  striking  the  bells  with 
tbe  left  hand.  *  *  *  Q.  Dp  to  tbe  time 
she  appeared  her  whistles  always  sounded 

-on  your  port  bow?  A.  Yes,  sir.  Q.  If  she 
had  been  proceeding  on  a  proper  course,  down 
tbe  channel,  what  would  that  course  have 
been?     A.  Going  down   the   main    channel 

4ibout  S.  S.  B."    There  was  plenty  of  water 

■and  plenty  of  room  "for  the  Blanche  to  hare 
proceeded  port  to  port  •  •  •  Q.  If  the 
Blanche  had  fulfilled  her  duty,  will  you 
state  whether  or  not  there  would  have  been 
a  collision?  A.  I  don't  think  there  would. 
There  was  room  for  her  to  have  passed  on 
her  starboard  side.  •  •  •  The  boat  which 
has  the  other  on  her  own  starboard  band 
'  -shall  keep  out  of  the  way,  and  of  the  other 
Tessel,  to  narigate  with  caution,  if  necessary, 
if  she  thought   there   was  danger  of  colli- 

'Sion.  *  *  *  Q.  State  whether,  up  to  the 
time  you  saw  the  Blanche  appearing  out  of 
the  fog  and  crossing  your  bow,  there  was 
anything  in  the  situation  which  showed  that 
She  was  going  to  attempt  to  cross  your  bow. 
A.  No.  Tbe  whistle  sounded  on  the  port 
bow  all  the  time.  Q.  Up  to  tbe  time  the 
Blanche  appeared  in  tbe  fog,  will  you  state 
whether  or  not  there  was  anything  from  the 
sound,  of  tbe  whistle,  or  the  location,  which 
would  in4lcate  that  there  would  be  any  dan- 
ger In  passing.  If -each  vessel  was  properly 
navigated?  A.  No,  sir.  Q.  When  was  It 
you  first  ascertained  that  there  was  danger 
of  collision?  A.  When  I  sighted  her.  Q. 
Was  there  anything  at  that  time  which  you 
could  have  done  to  avoid  the  collision?  A. 
Nothing  in  my  Judgment  more  than  I  did." 
After  testifying  that  he  was  running  at  8 
miles  an  hour,  being  shoal  water  speed,  be 
was  asked:  "Had  you  reduced  tbe  speed 
at  all  on  account  of  fog?  A.  No,  sir;  we 
never  reduce  speed.  Jt  is  done  from  the  en- 
gine room."  He  says  that  he  could  not  right- 
ly tell  bow  fast  he  was  moving  when  be 
struck  the  Blanche;  that  he  should  Judge 
about  8  or  8^  miles — reduced  speed  by  back- 
ing. "Q.  Suppose  you  bad  been  going  up  at 
three  miles  an  hour,  and  had  backed,  your 
t>oat  would  have  been  stopped  without  slnk- 

'  lug  the  Blanche,  wouldn't  it?  A.  It  is  a 
mathematical  calculation."  It  was  in  evi- 
dence that,  when  the  officer  of  the  Neuse 
first  saw  the  Blanche,  she  was  about  GO 
yards  distant  from  him,  about  the  length  of 
bis  boat.  The  defendant  Introduced  no  evi- 
dence, but  moved  for  Judgment  of  nonsuit. 
Motion  denied,  and  defendant  excepted.  The 
following  issues  were  submitted  to  the  Jury : 
(1)  Was  the  plaintiff  injured  by  the  neg- 
ligoice  of  the  defendant,  as  alleged  In  the 
complaint?  (2)  If  so,  did  plaintiff  by  his 
own  negligence  contribute  to  the  injury.  (3) 
Notwithstanding  the  plaintiff's  contributory 
negligence^  oonld  the  defendant,  by  the  ez- 


erdae  of  the  rule  of  tbe  prudent  person,  bare 
avoided  the  injury?  The  defendant  excepted 
to  the  third  Issue.  Tbe  Jury,  under  tbe  in- 
structions of  the  court,  answered  the  first 
issue  "Yea."  By  consent  tbe  second  issue  was 
answered  "Yes."  The  Jury  answered  tbe 
third  Issue  "Yes."  There  was  Judgment  npon 
the  verdict  for  $2,000.  Defendant  excepted 
and  appealed. 

Simmons,  Ward  &  Allen  and  H.  H.  Little^ 
for  appellant   W.  W.  Clark,  for  appellee; 

CONNOR,  J.  (after  stating  tbe  facts  as 
above).  As,  in  our  opinion,  tbe  defendant  was 
entitled  to  Judgment  of  nonsuit  npon  the  mo- 
tion made  at  tbe  close  of  tbe  testimony.  It  is 
unnecessary  to  discuss  or  pass  upon  the 
exceptions  to  the  instructions  given,  and  tbe 
refusal  to  give  others  requested  by  defendant 
The  action  being  prosecuted  in  the  state 
courts  for  alleged  negligence,  tbe  rules  ob- 
taining in  courts  of  admiralty  in  such  cases 
do  not  apply.  The  rights  and  liabilities  of 
the  parties  are  to  be  ascertained  by  resort- 
ing to  the  principles,  which  control  in  slc- 
tions  for  alleged  negligence,  wherein  con- 
tributory negligence  Is  set  up  as  a  defense. 
Fuller,  0.  J.,  in  Belden  t.  Chase,  150  U.  S. 
674,  14  Sup.  Ct  264,  37  U  Ed.  1218,  says: 
"At  common  law  tbe  general  rule  Is  that  if 
both  vessels  are  culpable  in  respect  of  faults 
Operating  directly  and  Immediately  to  pro- 
duce the  collision,  neither  can  recover  dam- 
ages BO  caused.  In  order  to  maintain  his 
action,  the  plaintiff  was  obliged  to  establish 
the  negligence  of  tbe  defraidant,  and  that 
such  negligence  was  the  sole  cause  of  tbe  in- 
Jury,  or,  in  other  words,  be  could  not  recover, 
though  defendant  was  negligent  if  it  ap- 
peared that  his  own  negligence  directly  con- 
tributed to  the  result  complained  of."  25 
Am.  &  Eng.  Enc.  1025.  The  motion  for  Judg- 
ment of  nonsuit  Involved  two  propositions: 
First  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  Neuse ;  second,  that 
If  there  was  negligence,  the  admitted  con- 
tributory negligence  on  the  part  of  tbe 
Blanche  Intervened  and  became  the  proximate 
cause  of  the  injury,  thus  preventing  a  recov- 
ery. This  Is  undoubtedly  true,  unless  the 
plaintiff  can  maintain  a  third  proposition — 
that  defendant  having  knowledge  of  plain- 
tiff's negligence,  failed  to  use  ordinary  care 
to  prevent  the  injury.  Barrows  on  Neg. 
36.  "It  Is  sometimes  said  to  be  the  mie  that 
a  plaintiff  may  recover  notwithstanding  the 
fact  that  his  own  negligence  exposed  blm  to 
the  risk  of  Injury,  if  the  defendant  after 
becoming  aware  of  plaintiff's  ditnger,  fUled 
to  use  ordinary  care  to  avoid  injuring  blm." 
Beach,  Cont.  Neg.  |  54.  It  being  established 
that  defendant  was  negligent — ^that  is,  guilty 
of  a  breach  of  duty — and  that  plaintiff  was 
also  negligent  the  law  fixed  tbe  liability  up- 
on the  one  whose  negligence  was  tbe  prox- 
imate cause  of  the  Injury.  If  fixed  npon  tbe 
defendant  it  is  because  of  bis  negligence 
and  the  absence  of  any  Intervenins  negU- 
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gtaoe,  on  the  part  of  plaintiff,  contributing 
to  the  injury.  Wliere  tlie  Injury  1b  the  re- 
Bult  of  a  sequence  of  negligent  acts,  or 
omissions,  the  rule  Is  thus  stated  by  Judge 
Cooley :  "If  the  original  wrong  only  becomes 
lujurions  In  consequence  of  the  intervention 
of  some  distinct  wrongful  act  or  omission  of 
another,  the  injury  shall  be  Imputed  to  the 
last  wrong  as  the  proximate  cause,  and  not 
to  that  which  was  remote."  Cooley  on 
Torts,  70,  cited  with  approval  In  Clark  v. 
Railroad,  109  N.  C.  430,  14  S.  E.  43,  14  !<.  R. 

A.  749;    Pickett's  Case,  117  N.  C.  616,  23  S. 

B.  264,  30  li.  R.  A.  257,  53  Am   St  Rep.  «11; 
In  Farmer  v.  Railroad,  88  N.  O.  564,  it  Is 

said:  "Where  an  injury  results  from  neg- 
ligence, and  the  act  of  the  plaintlfF  is  di- 
rectly connected  and  concurrent  with  that  of 
the  defendant,  the  plaintlfTs  negligence  Is  the 
proximate  cause  of  the  Injury,  and  will  bar 
bis  recovery  in  an  action  for  damages ;  but, 
where  the  negligent  act  of  the  plaintiff  pre- 
tedes  that  of  the  defendant.  It  Is  the  remote 
cause,  and  the  defendant  will  be  liable  if  the 
injury  could  have  l)een  avoided  by  the  ex- 
ercise of  reasonable  care."  These  and  other 
decisions,  holding  this  doctrine,  are  based  up- 
on the  case  of  Davles  ▼.  Mann,  10  M.  &  W. 
(Exch.)  546.  In  all  of  the  cases  the  liability 
Is  put  upon  the  party  whose  negligence  is  the 
proximate  cause  of  the  Injury.  Upon  the  un- 
disputed evidence  In  this  case,  we  think  It 
very  doubtful  whether  there  Is  any  evidence 
of  negligence  on  the  part  of  the  officer  of  the 
Neuse ;  but,  passing  that  question.  It  Is  clear 
that  tbe  admitted  negligence  of  the  Blanche 
was  last  In  order  of  sequence,  and,  as  the 
learned  counsel  properly  conceded,  contribut- 
ed to  the  injury.  The  answer  to  the  second 
issue  put  an  end  to  the  controversy.  The 
officer  of  the  Neuse,  Introduced  by  plaintiff, 
says  that,  before  entering  into  the  fog,  he 
blew  fog  signals  and  continued  to  do  so  until 
he  saw  the  Blanche;  that  he  was  on  the 
watch  in  the  pilot  house;  that  bis  course 
was  N.  N.  W.;  that  he  heard  tbe  fog  signals  of 
tbe  Blanche ;  that  tbey  were  always  on  the 
port  bow,  clearly  showing  ber  position ;  that 
nothing  occurred  to  indicate  that  she  would 
Change  her  course  or  her  position,  ber  course 
being  S.  S.  E.  %  ;  that  she  had  plenty  of  room 
to  pass,  and  that  the  first  Intimation  he  bad 
of  danger  was  when,  50  yards  distant,  he  saw 
her  cross  his  course;  that  he  Immediately 
blew  the  proper  signals,  rang  the  bells,  re- 
versed his  engine,  backed  his  boat;  that  he 
did  everything  In  his  power  to  avoid  the  col- 
lision. Conceding  that,  at  tbe  moment  be 
saw  the  Blanche,  he  was  going  faster  than 
the  rules  allowed,  is  it  not  apparent  that, 
but  for  the  erratic  course  of  the  Blanche,  he 
could  and  would  have  proceeded  with  per- 
fect safety  to  both  boats?  The  case  comes 
clearly  within  the  principle  of  Pickett's  Case 
and  numerous  other  authorities. 

But  the  learned  counsel  for  plaintiff  calls 
attention  to  the  rules  established  by  Congress 
to  prevent  collisions.    "Every  vessel  shall  In 
68  S.E.-51 


a  fog  go  at  a  moderate  speed,  having  care- 
ful regard  to  tbe  existing  circumstances  and 
conditions."  He  Insists  that  tbe  term  "mod- 
erate speed"  has  been  defined  to  be  such  a 
speed  as  will  enable  the  boat  to  stop  within 
a  distance  at  which  he  could  see  another  boat. 
In  The  Umbria,  166  U.  S.  404,  17  Sup.  Ct. 
610,  41  L.  Ed.  1053,  Judge  Brown,  after  a 
very  exhaustive  discussion  t)f  the  authorities 
on  the  subject,  says:  "The  general  consensus 
of  opinion  in  this  country  is  to  the  effect  that 
a  steamer  is  bound  to  use  only  such  precau- 
tion as  will  enable  ber  to  stop  in  time  to 
avoid  a  collision,  after  the  approaching  ves- 
sel comes  in  sight,  provided  such  approaching 
vessel  Is  herself  going  at  the  moderate  speed 
required  by  law."  In  other  words,  the  steam- 
er should  so  reduce  her  speed,  when  in  a 
fog,  that  steamers  which  are  free  from  blame 
or  negligence  may  not  be  injured.  Tbe 
learned  Justice  proceeds  to  say  tbat  In  a 
dense  fog  this  rule  might  require  both  ves- 
sels to  come  to  a  standstill.  In  a  lighter  fog 
It  might  authorize  them  to  keep  their  engines 
In  sufficient  motion  to  preserve  their  steer- 
age way ;  the  true  principle  being  tbat  they 
must  use  due  diligence,  tbe  standard  of 
which.  In  the  light  of  the  rules,  being  meas- 
ured by  "existing  circumstances  and  condi- 
tions." The  distinction  between  the  measure 
of  duty  to  avoid  injury  imposed  upon  a  loco- 
motive engineer,  passing  a  public  crossing 
and  running  on  the  track  where  there  'is  no 
such  crossing.  Is  pointed  out  by  Smith,  C.  J., 
In  Parker  v.  Railroad,  86  N.  0.  221.  In  the 
former  the  public  have  an  equal  right  with 
the  train.  The  engineer  must  anticipate  that 
persons  will  be  using  the  crossing  and  lower 
his  speed,  so  that  he  may  have  bis  engine 
under  such  control  that  he  can  stop  before 
coming  In  contact  with  a  person  on  the  cross- 
ing. .Persons  using  the  crossing  must,  how- 
ever, use  ordinary  care  to  avoid  injury.  This 
speed  in  towns  is  usually  fixed  by  ordinance^ 
and  in  many  cases  its  violation  Is  declared 
to  be  as  matter  of  law  tbe  proximate  cause 
of  the  injury.  It  Is  unnecessary  to  discuss 
tbe  distinction  made  in  that  class  of  cases 
and  the  one  before  us.  There  was  nothing  in 
tbe  conditions  by  which  tbe  Blanche  was  sur- 
rounded to  cause  her  to  change  her  course. 
The  undisputed  evidence  is  that  "she  bad 
Plenty  of  room  and  water"  to  pass  the  Neuse 
In  safety.  Her  officer  elected  to  change  the 
course,  the  efCect  of  which  change  was  to 
throw  her  across  the  course  of  the  Neuse  at 
a  point  which  rendered  it  impossible  to  pre- 
vent collision.  The  Neuse,  with  a  regular 
speed  of  12  miles,  was  running  at  the  shoal 
water  speed  of  8  miles.  There  is  nothing  in 
the  evidence  showing  that  ber  sur'ound- 
ings  required  any  further  reduction  to  pre- 
vent injury  to  a  steamer  herself  free  from 
negligence,  or  to  indicate  tbat  the  only  steam- 
er of  whose  presence  in  the  river  she  had  any 
notice  was  off  her  course  until  too  late  to  pre- 
vent the  Injury.  Whatever  may  have  been 
said  by  this  court  In  regard  to  "continuing 
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negligence,"  the  facts  In  this  record  do  not 
come  within  the  doctrine  of  any  case  where- 
in that  expression  Is  used.  Measured  by  the 
well-settled  principles  of  the  common  law, 
we  find  no  evidence  upon  which  to  base  the 
third  Issue.  We  are  of  the  opinion  that,  by  a 
shorter  route,  the  same  result  would  have 
been  reached  by  granting  the  motion  for 
Judgment  of  nonsftlt.  In  refusing  the  motion 
there  was  error.  Let  this  be  certified  to  the 
superior  court  of  Craven,  to  the  end  that 
Judgment  be  entered  dismissing  the  action. 
Error. 


WIIiLIAMS  v.  MUTUAL  RESERVE  FUND 
UPE  ASS'N. 

(Supreme    Court   of   North   Carolina.    Oct.    8, 
1907.) 

1.  Insueancb— CoNXPACTS— What  Law  Qov- 

XBNS. 

A  policy  of  a  New  York  corporation  on  the 
life  of  a  citizen  of  North  Carohna,  which  was 
signed  in  18S4  in  New  York,  and  which  stipu- 
lates that  the  place  of  the  contract  is  New 
York,  ia  a  New  York  contract  prior  to  Act 
1893,  p.  302.  c.  2999,  g  8  (Revisal  1905,  i  4806), 
providmK  that  contracts  of  insurance  taken 
within  the  state  shall  be  subject  to  the  laws 
thereof. 

2.  Sake— FoBEiQK    Cobpobatiors  —  Rkooza- 

TIONS. 

Neither  a  resident  of  VirKinia  who  Is  an 
assignee  of  a  policy  issued  by  a  New  York 
corporation  to  a  citizen  of  North  Carolina, 
which  stipulates  that  it  Is  a  New  York  contract, 
nor  his  cause  of  action  thereon,  is  within  Re- 
visal 1905,  S  4747,  providing  that  the  appoint- 
ment by  a  foreign  Insurance  corporation  of  the 
insurance  commissioner  as  attorney  shall  be 
Irrevocable  as  long  ns  any  liability  of  the  cor- 
poration remains  outstanding  in  the  state,  not- 
withstanding the  right  secured  to  every  citizen 
of  any  of  the  states  to  sue  in  the  courts  of 
another  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1573.] 

8.    COEPOBATIONS  —  FoBGION     COBPOBATTORS  — 

Cabbting  ON  Business  Within  State. 
The  Legislature  has  the  power  to  prescribe 
the  terms  on  which  foreign  corporations  may 
come  into  the  state,  and  may  pass  statutes  for 
the  protection  of  its  own  citizens  doing  business 
with  them,  as  against  the  objection  that  such 
statutes  discriminate  against  nonresidents. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  {{  2505-2527.] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Long,  Judge. 

Action  by  H.  O.  Williams,  administrator, 
against  the  Klutnal  Reserve  Fund  Life  As- 
sociation. From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  direc- 
tions to  dismiss. 

On  April  19,  1884,  defendant,  a  New  York 
corporation,  Issued  to  A.  W.  Satterthwalte, 
of  YatesvUle,  Beaufort  county,  In  this  state, 
a  policy  of  insurance  upon  his  life  for  $6,000, 
payable  to  insured  or  his  legal  representa- 
tives. The  policy  contained  the  usual  stipu- 
lations In  regard  to  payment  of  assessments. 
There  Is  nothing  In  the  policy  to  Indicate  at 
what  place  the  application  was  made,  or 
where  the  policy  was  delivered,  other  than 


the  statement  of  Insured's  residence.  Tbe 
policy  was  signed  In  New  York.  The  tenth 
clause  Is  as  follows:  "Tbe  entire  contract 
contained  In  this  certificate  and  said  applica- 
tion, taken  together,  shall  be  governed  by, 
subject  to,  and  construed  only  according  to 
the  constitution,  by-laws,  and  regulation  of 
said  association  and  the  laws  of  tbe  state  of 
New  York,  the  place  of  this  contract  being 
expressly  agreed  to  be  the  home  ofBce  of  said 
association  in  the  city  of  New  York."  On 
November  27,  1895,  the  said  A.  W.  Satter- 
thwalte, having  paid  the  assessments  to  tbat 
date*  assigned  the  policy  to  the  plaintiff,  a 
citizen  and  resident  of  tiie  state  of  Virginia, 
who  thereafter  paid  'such  assessments  as 
were  made  on  said  policy  until  Jtme  1,  1901, 
when  tbe  defendant  company  declared  tbe 
contract  of  Insurance  forfeited  on  acconnt  of 
plaintiffs  refusal  to  pay  Increased  assess- 
ments demanded  of  him.  The  assessments 
paid  by  plaintiff  amount  to  some  $4,000. 
Plaintiff,  on  the  7th  day  of  June,  1906,  In- 
stituted this  action  In  the  superior  court  of 
Martin  county  for  the  purpose  of  recovering 
the  assessments  paid  by  him,  remitting  and 
forgiving  all  sums  in  excess  of  $1,999.99,  etc. 
Summons  was  served  on  James  R.  Young, 
Esq.,  Commissioner  of  Insurance  for  tbe 
state  of  North  Carolina.  Defendant,  by  its 
counsel,  at  June  term,  1906,  of  said  court, 
made  a  special  appearance,  and  lodged  a  mo- 
tion to  set  aside  and  vacate  the  service  of 
summons  on  tbe  Commissioner  of  Insurance. 
The  court,  upon  this  motion,  found  the  fol- 
lowing facts:  On  May  19,  1899,  defendant 
company  revoked  the  power  of  attorney 
theretofore  made  to  tbe  Commissioner  of  In- 
surance. At  the  date  of  the -policy,  at  tbe 
date  of  the  assignment,  and  at  all  times 
since  the  plaintiff  was  and  Is  now  a  citlzm 
and  resident  of  the  state  of  Virginia.  De- 
fendant Is  a  corporation,  chartered,  organis- 
ed, and  having  Its  principal  place  of  business 
In  New  York  City.  Tbe  court  denied  tbe 
motion,  and  defendant  duly  excepted.  De- 
fendant, thereupon,  demurred  to  the  com- 
plaint. Demurrer  was  overruled.  Defend- 
ant excepted  and  appealed. 

J.  W.  Hinsdale  and  GllUam  &  GUllam,  for 
appellant    R.  O.  Everett,  for  appellee. 

CONNOR,  J.  (after  stating  the  facta  as 
above).  The  record  presents  a  number  of  In- 
teresting questions,  some  of  which  are  diffi- 
cult of  solution.  In  the  view  which  we  take 
of  the  appeal,  It  Is  unnecessary  to  discuss  or 
decide  them.  The  appeal  must  be  disposed 
of  upon  the  defendant's  exception  to  tbe  re- 
fusal of  bis  honor.  Judge  Ward,  to  set  aside 
the  service  of  summons  on  the  Insurance 
Commissioner  and  dismiss  the  action.  It 
win  be  noted  that,  prior  to  Act  1883,  p.  302, 
c  299,  i  8  (Revisal  1905,  §  4806),  there  was  no 
statute  in  this  state  preventing  a  foreign  In- 
surance company  and  the  Insured  from  fixing, 
by  agreement,  the  place  of  the  contract  By 
tbat  statute  It  Is  provided  that  "all  contracte 
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of  Insurance,  application  for  which  la  taken 
within  this  Btate,  shall  he  deemed  to  hare 
been  made  within  this  state  and  subject  to 
the  laws  thereof."  That,  in  the  absence  of 
sach  a  statute,  the  parties  may  agree  upon 
the  place  of  the  contract,  is  well  settled.  23 
Am.  &  Eng.  Enc.  1325.  Therefore  the  poli- 
cy, by  its  express  terms,  is  made  a  New  Tork 
contract  This  brings  us  to  the  considera- 
tion of  the  effect  upon  plaintiff's  right  to 
bring  the  defendant  into  court  by  serving 
summons  on  the  Commissioner  of  Insurance 
after  the  revocation  of  the  power  of  attor- 
ney. Act  1899,  p.  176,  c.  64,  {  62,  snbsec  3 
(Revisal  1905,  {  4747),  requires  every  foreign 
Insnrance  company  before  it  shall  be  admit- 
ted to  do  business  in  this  state  to  file  In  the 
office  of  the  Insurance  Commissioner  "an 
Instrument  appointing  him  and  his  successor 
its  true  and  lawful  attorney,  upon  whom  all 
lawful  process  in  any  action  against  it  may 
be  served,"  and  farther  providing  that  "the 
authority  thereof  shall  continue  in  force  ir- 
revocable as  long  as  any  liability  of  the  com- 
pany remains  ontstanding  in  this  state." 

The  defendant,  conceding  the  full  force  of 
this  provision  in  the  statute,  as  construed 
by  this  court  in  Biggs  v.  Insurance  Co.,  128 
N.  C  5,  37  S.  B.  955,  and  Moore  T.  In&  Co., 
129  N.  G.  33,  39  S.  E.  637,  insists  that,  as 
against  the  plaintiff,  a  resident  and  citizen 
of  the  state  of  Virginia,  suing  upon  a  New 
Tork  contract,  the  limitation  upon  the  pow- 
er of  the  company  to  revoke  the  power  of  at- 
torney does  not  apply.  The  point  has  been 
ruled  in  accordance  with  defendant's  con- 
tention In  Hunter  v.  Ins.  Co.,  184  N.  T.  136, 
76  N.  E.  1072.  Mr.  Justice  Hiscock,  discuss- 
ing the  language  of  our  statute,  says  ■  "Stat- 
utes requiring  the  execution  of  some  such 
agreement  by  foreign  corporations  as  is  in- 
voked against  the  defendant  here  have  al- 
ways been  regarded  as  primarily  designed 
for  the  protection  of  the  citizens  of  the  state 
mactlng  the  legislation  and  who  might  ac- 
quire rights  under  contracts  executed  with 
them,  or  for  their  benefit,  while  they  were 
such  citizens."  The  learned  Justice,  speak- 
big  of  dtizois  of  other  states,  says :  "They 
are  not  of  the  class  for  whose  protection  it 
was  originally  executed.  They  have  not  ac- 
quired any  rights  upon  the  faith  of  it."  The 
contract  of  Insurance  being  a  New  York  con- 
tract, the  plaintiff  a  resident  of  Virginia,  we 
do  not  think  that  he,  or  his  cause  of  action, 
comes  within  either  the  language  or  spirit 
of  the  portion  of  the  statute  which  limits  the 
power  of  the  company  to  revoke  Its  power 
of  attorney.  This  view  is  not  in  conflict 
with  the  right  secured  to  every  citizen  of 
any  of  the  states  to  sue  in  the  courts  of  this 
state  upon  any  cause  of  action  he  may  have 
against  defendant,  whether  a  resident  of 
this  state  or  not,  provided  he  finds  the  de- 
fendant In  the  state  and  has  valid  service  of 
process.  The  Legislature  of  this  state  has 
the  undoubted  power  to  prescribe  the  terms 
upon  which  foreign  corporations  may  come 


Into  the  state  and  to  pass  statutes  for  the 
protection  of  its  own  citizens  doing  business 
with  it  This  Is  no  discrimination  against 
residents  of  other  states.  It  is  a  question  of 
procedure  always  subject  to  legislative  con- 
trol, provided  It  does  not  violate  any  consti- 
tutional rights  of  the  citizen.  Except  for 
the  purpose  stated  in  the  statute,  the  de* 
fendant  had  a  right  at  any  time,  to  with- 
draw from  the  state  and  cancel  its  power  of 
attorney  to  the  conunlssloner.  Plaintiff  is 
not  within  the  restrictive  language  of  the 
statute  In  that  respect  The  court  erred  in 
refusing  the  motion.  This  will  be  certified 
to  the  superior  court  of  Martin,  to  the  end 
that  the  defendant  may  have  Judgment  In  ac- 
cordance with  its  motion,  and  the  actioa 
be  dismissed. 
Reversed. 


STATE  «   rel.  LYON,  Atty.   Gen.,  v.   RID- 
DOCK  et  al. 

(Supreme  Court  of  South  Carolina.  -Sept  28, 
1907.) 

Courts  —  Suprbke  Court  —  Obioinal  Juris- 
diction—Subject-Matteb. 

The  Snpreme  Court  has  original  Jurisdic- 
tion of  the  subject-matter  of  a  suit  by  the  stiCte 
on  the  relation  of  the  Attorney  General  to  re- 
strain persons  from  using  premises  as  a  place 
for  the  sale  of  intoxicating  liquors  not  tested 
and  found  pure  as  provided  by  law. 

Suit  by  the  state,  on  the  relation  of  J. 
Eraser  Lyon,  Attorney  General,  against  B.  J. 
RIddock  and  another,  partners  doing  busi- 
ness as  RIddock  &  Byrnes,  and  others.  De- 
cree entered  as  prayed  for. 

Lyon,  Atty  Gen.,  and  De  Bruhl,  Asst  Atty. 
Gen.,  for  petitioner.  T.  Moultrie  Mordecai, 
for  respondents. 

GARY,  A.  J.  On  hearing  the  complaint  and 
affidavits  in  the  above-stated  case,  it  Is  or- 
dered that  the  respondents.  El  J.  RIddock, 
William  Byrnes,  E.  W.  Blitch,  and  Charles- 
ton Consolidated  Railway,  Gas  &  Electric 
Company,  show  cause  before  the  Supreme 
Court  at  Ooiumbia,  8.  C,  on  the  28tb  day 
of  September,  1907,  at  11  o'clock  in  the  fore- 
noon, or  as  soon  thereafter  as  counsel  can 
be  heard,  why  an  Injunction  should  not  be 
issued  restraining  you  and  each  of  you  from 
selling  or  dispensing  In  any  manner  alcoholic 
liquors  and  beverages  not  having  been  tested 
and  found  pure  and  free  from  poisonous  and 
deleterious  matters,  as  provided  by  law, 
upon  the  property  belonging  to  the  Charles- 
ton Consolidated  Railway,  Gas  &  Electric 
Company,  located  on  the  Iqje  of  Palms,  la 
the  county  of  Charleston,  and  used  as  a  hotel, 
pavilion,  and  general  pleasure  resort  and 
commonly  known  as  the  "Isle  of  Palms"; 
that  you  also  show  cause  why  an  injunction 
should  not  be  issued  restraining  you  from 
permitting  persons  to  resort  to  the  premises 
herein  described  for  the  purpose  of  drinldng 
alcoholic  liquors  or   beverages.     And  It  la 
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further  ordered  that  the  said  respondents, 
tbelr  agents,  and  servants  be  in  the  meantime 
restrained  and  are  hereby  forbidden  to  suffer 
or  commit  any.  of  said  acts  until  the  further 
order  of  this  court.  It  is  further  ordered  that 
the  respondents  shall  in  the  meantime  have 
the  right  to  apply  to  me  upon  giving  the  At- 
torney General  four  days'  notice  to  set  aside 
the  restraining  portion  of  this  order.  It  Is 
farther  ordered  that  this  original  order  be  ex- 
hibited to  the  respondents,  and  that  copies  of 
the  petition,  affidavits,  and  of  this  order 
be  served  upon  tbem. 

PER  CURIAM.  This  cause  coming  on  to 
be  heard,  the  respondents  made  a  special  ap- 
pearance and  motion  to  dismiss.  After  hear- 
ing argument,  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  this  court  has  Juris- 
diction of  the  subject-matter  and  parties 
hereto,  and  the  motion  of  the  respondents  is 
overruled.  It  having  been  ordered  by  the 
court  that  the  respondents  should  answer  to 
the  rule  on  the  merits,  counsel  for  respond- 
ents having  stated  to  the  court  that  under 
advice  of  counsel  respondents  would  not 
answer,  the  Attorney  General  then  moving 
for  a  writ  of  perpetual  Injunction  against  the 
respondents,  now,  qn  motion  of  the  Attorney 
General,  it  is  ordered  that  the  respondents, 
E.  J,  Riddock,  Wm.  Byrnes,  E.  W.  Blitch,  and 
Charleston  Consolidated  Railway,  Gas  & 
Electric  Company,  and  their  officers,  agents, 
servants,  successors,  and  assigns,  be,  and 
they  are  hereby,  perpetually  restrained  and 
enjoined  from  using,  or  permitting  to  be  nsed, 
the  said  premises  described  in  the  petition 
herein,  being  certain  property  on  the  Isle  of 
Palms,  in  the  county  of  Charleston,  in  this 
state,  commonly  known  as  the  "Isle  of 
Palms,"  being  a  hotel  and  general  pleasure 
resort,  and  having  therein  a  pavilion  and  an 
apartment  designated  "clubroom,"  as  a 
place  where  alcoholic  liquors  and  beverages, 
not  having  been  tested  and  found  to  be  pure 
and  free  from  poisonous  and  deleterious 
matters  are  sold,  or  dispensed  in  any  manner, 
and  from  keeping,  using,  and  maintaining,  or 
permitting  to  be  used,  kept  or  maintained,  the 
said  premises  above  described  as  a  place 
where  persons  are  permitted  to  resort  for  the 
purpose  of  drinking  alcoholic  liquors  and 
beverages.  It  is  further  ordered  that  this 
original  order  be  exhibited  to  each  of  the  re- 
spondents, and  that  certified  copies  thereof  be 
served  upon  respondents.  It  Is  further  or- 
dered that  a  certified  copy  of  this  order  be 
filed  with  the  clerk  of  court  of  Charleston 
county. 


FRANCIS  et  al.  v.  FRANCIS  et  al. 

(Supreme  Court  of  South  Carolina.    Sept  17, 
1907.) 

1.  MOBTOAOXS— Absoldtk  Convbtancks. 

Whether  a  conveyance  of  land  with  an 
agreement  to  reconvey  on  pajrment  of  a  debt 
constitutes   a  mortgage  or  a   conditional  sale 


depends  largely  on  whether  the  debt  continued 
or  was  discharged  by  the  conveyance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  35,  Mortgages,  {  6.] 

2.  SAJOE— CONSTBUCTION. 

An  agreement  to  reconvey  land  on  condi- 
tion that,  if  the  grantor  or  his  heirs  shoald  pay 
the  grantee  $140,  with  interest  at  7  per  cenL 
per  annum,  with  any  amount  that  the  grantor 
might  be  indebted  to  the  grantee,  on  or  before 
January  1,  1875,  etc.,  showed  the  continued  ex- 
istence of  a  debt  to  be  paid  as  the  condition  of 
reconveyance,  and  warranted  the  inference  that 
the  deed  and  agreement  to  reconvey  constituted 
a  mortgage  as  between  the  original  parties  from 
the  time  they  were  executed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  g  108.] 

3.  Sahk— Recobd — Notice. 

Whether  a  deed,  with  a  contract  to  reconvey 
on  payment  of  a  debt,  constituted  a  mortgage 
or  was  of  the  nature  of  a  mortgage,  it  was  an 
instrument  required  to  be  recorded,  so  as  to 
affect  rights  of  subsequent  creditors  or  purchas- 
ers, by  Civ.  Code  1902,  S  2456;  and,  having 
been  duly  recorded,  subsequent  purchasers  ^vere 
charged  with  notice  of  the  equities  of  the  gran- 
tor and  his  heirs  to  redeem  or  compel  perform- 
ance of  the  contract  to  reconvey. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  83,  Mortgages,  S  393.] 

4.  SUBBOOATION— MOBTOAOKES  {II  PoSSESSIOH 

— CoNVETANCB  or  Land. 

Grantees  of  a  mortgagee  in  possession, 
though  affected  with  record  notice  of  the  rights 
of  the  mortgagor's  heirs  to  redeem,  ate  subro- 
gated to  all  the  rights  of  their  grantor. 

[Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Subrogation,  i  38.] 

6.  Same— MOBTQAQGE  in   Possession— Riobt 

TO  Redebu. 

Act  1791  provided  that  no  mortgagee 
should  maintain  any  possessory  action  tot  the 
real  estate  mortgaged,  even  after  default,  pro- 
vided that  nothing  therein  contained  should  ex- 
tend to  any  suit  or  action  pending,  nor  when 
the  mortgagor  should  be  out  of  possession,  etc 
Beld  that,  where  mortgagees  took  possession  aft- 
er the  repeal  of  the  proviso  of  such  act  by  Act 
Dec  18,  1879  (17  St.  at  Large,  p.  19),  the 
fact  that  the  mortgage  was  executed  oefore  such 
repeal  did  not  affect  the  right,  if  any,  of  the 
heirs  of  the  mortgagor  to  redeem. 

Woods,  J.,  dissenting. 

Appeal  from  Cktmmon  Pleas  Circuit  Court 
of  Clarendon  C:k>unty;  D.  E.  Hydrlck,  Judge. 

Suit  by  Aaron  Francis  and  others  against 
John  Francis  and  others.  From  a  decree  dis- 
missing the  complaint,  plaintiffs  appeaL  Af- 
firmed. 


Wilson  &  Du  Rant,  for  appellants. 

Moise,  for  respondents. 


Lee& 


JONES,  J.  Theplaintiffs,  aspartofthetaelTs 
at  law  of  Anthony  Francis,  deceased,  brought 
this  action  against  the  other  heirs  at  law  and 
C.  O.  Wltte,  Arthur  Lynab,  and  Edward  H. 
Sparkman  for  the  partition  of  a  certain  tract 
of  land,  which  they  allege  said  Anthony  Fran- 
cis owned  at  the  time  of  his  death,  a  portion  of 
which  Is  in  the  possession  of  the  said  C  O. 
Witte,  Arthur  Lynah,  and  Edward  H.  Spark- 
man,  in  which  they  claim  some  interest  as 
trustees.  The  defendants  O.  O.  Witte,  Ar- 
thur  Lynah,  and  Edward  H.  Sparkman,  as 
trustees,  answered,  denying  the  allegations 
Of  the  complaint,  except  that  they  were  in 
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posseAsioD,  alleged  ovBersblp  of  tbe  premlBes 
described  In  fee  simple,  pleaded  tbe  statnte 
of  Umltatlona,  and,  further  answering,  set 
up  tbe  defense  of  purcbasers  from  C.  E.  Salin- 
as and  otbers  for  valne  wltbout  notice  of 
any  existing  equities  in  favor  of  tbe  late  An- 
thony Francis,  or  of  bis  heirs  at  law,  in  or 
to  said  premises,  and  that  tbeir  grantors,  0. 
K.  Salinas  and  others,  were  likewise  pnr- 
cbasers  for  value  without  notice  of  the  said 
existing  equities.  Tbe  pleadings  having 
raised  tbe  Issue  of  title,  trial  was  begun  be- 
fore a  Jury.  It  appears  that  tbe  tract  of 
land  In  question  was  conveyed  to  Anthony 
Francis  by  deed  dated  Decemtter  6,  1872,  and 
It  was  conveyed  by  Francis  to  Louis  Loyns 
by  deed  absolute  in  form,  dated  December 
30.  1873;  that  tbe  said  Francis  was  in  pos- 
session until  bis  death  in  1876,  and  bis  heirs 
at  law  until  1883  or  1884,  when  Louis  Loyns 
went  Into  possession.  The  land  in  question 
was  mortgaged  by  Louis  Loyns  to  A.  J.  Salin- 
as &  Sons  January  29,  1S»1,  was  sold  under 
foreclosure  proceedings  to  C.  Edward  Salinas 
March  7,  1892,  and  was  conveyed  by  deed  of 
trust  dated  January  15,  1905.  to  C.  O.  Wltte, 
Arthur  Lynab.  and  Edward  H.  Sparkman, 
trustees.  Plaintiff  offered  In  evidence  bond 
for  title  by  Loyns  to  Francis,  bearing  same 
date  as  conveyance  to  Loyns,  and  sought  to 
show  that  these  papers  were  Intended  as  a 
mortgage,  and  also  offered  testimony  to 
show  admissions  by  Loyns  of  payment  before 
be  took  possession  and  during  tbe  lifetime 
of  Francis.  This  testimony  was  received  sub- 
ject to  objection,  and  was  afterwards  ruled 
out  as  Incompetent  under  tbe  pleadings,  and 
this  ruling  Is  the  basis  of  tbe  second,  third, 
and  fourth  exceptions.  At  the  close  of  plain  - 
tiff's  testimony  defendant's  attorney  moved 
for  a  direction  of  verdict  "on  the  ground 
that,  tbe  heirs  of  Anthony  Francis  having 
shown  title  out  of  tbeir  ancestor  and  traced 
title  into  tbe  defendants  Wltte,  Sparkman, 
and  Lynab,  they  occupied  tbe  position  of 
mortgagees  In  possession  and  cannot  be  dis- 
turbed, unless  it  conid  be  shown  that  tbe 
mortgage  was  paid  before  the  original  mort- 
gagee went  Into  possession  of  the  land."  The 
court  having  held  that  the  declarations  of 
Louis  Loyns,  said  to  have  been  made  In  1875, 
as  to  payment  of  the  debt  due  Loyns  before 
possession  was  taken  by  him,  are  not  compe- 
tent or  admissible  against  defendants  C.  O. 
Wltte,  Arthur  Lynab,  and  Edward  Sparkman, 
under  tbe  pleadings  in  this  action,  concluded 
there  was  no  competent  evidence  to  submit  to 
the  Jury,  and  dismissed  the  complaint,  from 
which  plaintiffs  appeal. 

Tbe  first  exception  makes  the  point  that 
tbe  court  erred  in  deciding  that  defendants 
Wltte,  Lynah,  and  Sparkman  occupied  tbe 
position  of  mortgagees  In  possession.  Tbe 
ruling  is  correct.  If  tbe  deed  of  Francis  to 
Loyns  and  the  collajeral  agreement  to  recon- 
vey  by  Loyns  to  Francis  constitute  a  mort- 
gage, and  if  Wltte,  Lynab,  and  Sparkman 
are  subject  to  tbe  equities  existing  between 


tbe  original  parties.  Whether  sucb  a  trans- 
action Is  a  mortgage  or  a  conditional  sale 
must  be  determined  by  the  Intent  of  the  par- 
ties, as  clearly  established  by  the  attending 
facta  and  circumstances.  The  most  general 
test  Is  whether  the  debt  continued  or  <raB 
discharged  .by  tbe  conveyance.  Watklns  v. 
Williams.  123  N.  C.  170,  SI  S.  E.  388;  Keitbly 
v.  Wood,  151  111.  666,  38  N  E.  149,  42  Am. 
St  Rep.  265;  1  Jones  on  Mortgages,  i  267; 
Pom.  Eq.  Jur  }  1195.  Tbe  agreement  to  re- 
convey  In  this  case  was  upon  condition  that 
"If  tbe  said  Anthony  Francis,  or  bis  beirs, 
shall  well  and  truly  pay  me  the  above  sum  of 
$140,  with  Interest  at  7  per  cent  per  annum, 
with  any  amount  that  the  said  Anthony  Fran- 
cis may  he  Indebted  to  me  by  open  account 
or  otherwise  on  or  before  the  Ist  day  of  Jan- 
uary, 1875,  then  and  In  that  case  to  recon- 
vey  to  blm  the  said  tract  of  land  described 
abo^e."  This  recital  shows  the  continued 
existence  of  a  debt  to  be  paid  as  a  condition 
of  reconveyance,  and,  independent  of  tbe  pa- 
rol testimony  submitted,  warranted  tbe  view 
that  the  deed  and  agreement  to  reconvey  con- 
stituted a  mortgage  as  between  tbe  original 
parties  at  the  time  for  their  execution.  Be- 
ing a  mortgage  or  In  tbe  nature  of  a  mort- 
gage, tbe  Instruments  were  such  as  are  re- 
quired to  be  recorded,  so  as  to  affect  tbe 
rights  of  subsequent  creditors  or  purcbasers, 
under  section  2456,  vol.  1,  Civ.  Code  1902 ;  and 
having  been  duly  recorded,  the  respondents  In 
a  proper  case  made  might  be  held  affected 
with  notice  of  whatever  equity  Francis  and 
bis  heirs  at  law  may  have  to  redeem  or  com- 
pel performance  of  contract  to  reconvey,  sub- 
ject, of  course,  to  any  proper  defense. 

Assuming,  then,  that  respondents  are  In 
possession  affected  with  notice,  they  would  be 
subrogated  to  all  the  rights  of  their  grantor, 
Loyns,  as  mortgagees  In  possession.  Loyns 
took  possession  of  the  land  In  1884  or  1885, 
after  the  repeal  of  tbe  proviso  of  tbe  act  of 
1791  by  statute  of  December  18,  1879  (17  St 
at  Large,  p.  19),  and  the  fact  that  the  mort- 
gage was  executed  before  said  repeal  would 
not  operate  to  prevent  tbe  right.  If  any,  of 
tbe  heirs  of  Francis  to  redeem.  Sims  v. 
Steadman,  62  S.  C.  304,  40  S.  E.  677.  A 
mortgagee  in  lawful  possession  Is  entitled  to 
retain  possession  against  the  mortgagor  until 
it  Is  shown  under  proper  pleadings  and  proof 
that  tbe  debt  has  been  paid.  Cooke.  Adm'r, 
V.  Cooper,  IS  Or.  142,  22  Paa  945,  7  L  R.  A. 
273,  17  Am.  St  Rep.  709,  and  cases  cited  In 
note  at  page  276  of  7  L.  R.  A.;  Kelso  v.  Nor- 
ton, 65  Kan.  778,  70  Pac.  896,  93  Am.  St  Rep. 
308.  Tbe  complaint,  however,  contains  no 
allegations  that  the  papers  in  question  con- 
stitute a  mortgage,  nor  that  said  mortgage 
bad  been  paid,  nor  that  tbe  conditions  of  tbe 
contract  to  reconvey  had  been  performed, 
nor  that  respondents  are  in  possession  with 
notice  of  appellants'  equity;  and  the  court 
was  not  called  upon  to  consider  whether  any 
amendment  to  tbe  complaint  could  or  should 
be  made  to  this  end.    The  action  being  for 
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partition,  and  under  the  Issne  of  paramount 
title  in  respondents,  the  appellants  having 
shown  lawful  i)088esalon  In  respondents,  it 
was  not  error  to  dismiss  the  complaint 
Shiver  ▼.  Arthur.  54  S.  C.  1S4,  32  S.  B.  310; 
Miner  V.  Price,  66  S.  C.  85,  44  8.  E.  584. 

In  view  of  the  character  of  the  action  as 
disclosed  by  the  pleadings,  it  must  also  fol- 
low that  no  error  was  committed  In  excluding 
the  testimony  sought  to  be  Introduced,  and 
In  holding  that  there  was  no  competent 
testimony  to  sustain  the  action. 

llie  judgment  of  the  circuit  court  is  af- 
firmed. 

WOODS,  J.  (dissenting).  I  am  unable  to. 
resist  the  conclusion  that  In  the  opinion  of 
the  court  too  much  Importance  is  attached 
to  the  form  of  the  action.  The  deed  from 
Francis  to  Loyns  and  the  obligation  of  Loyns 
to  reconrey,  taken  together,  constituted  a 
mortgage,  or  at  least  a  contract  in  the  nature 
of  a  mortgage.  These  papers  having  been 
duly  recorded,  all  subsequent  purchasers 
from  Loyns  were  charged  with  notice  of  them 
and  their  legal  effect  If  the  debt  was  paid 
before  Loyns,  the  original  mortgagee,  took 
possession,  then  there  was  no  debt  and  no 
mortgage  when  Salinas  and  bis  grantees, 
Witte,  Lynah,  and  Sparkman,  took  posses- 
sion, and  they  could  not  hold  as  mortgagees 
In  possession  against  the  plaintiffs.  Evidence 
of  payment  in  full  of  the  mortgage  debt  to 
Loyns  was  therefore  competent  to  show  there 
was  no  mortgage,  and  hence  no  mortgagees 
in  possession.  One  of  the  witnesses  testified 
Francis,  the  mortgagor,  and  Loyns,  the  mort- 
gagee, had  made  a  full  settlement;  Loyns 
saying  to  Francis:  "That  Is  all  right  Come 
back  Monday  and  get  your  papers."  If  the 
mortgage  was  paid,  then  the  plaintiffs  as 
heirs  of  the  mortgagor  out  of  possession 
were  entitled  to  recover  the  possession  from 
the  defendants  unlawfully  holding  posses- 
sion under  a  mortgage  no  longer  having  any 
existence.  The  fact  that  the  mortgage  con- 
sisted of  two  papers,  the  deed  to  the  mort- 
gage absolute  In  form  and  the  separate  agree- 
ment of  the  mortgagee  to  reconvey,  Instead 
of  the  usual  single  paper  In  form  an  absolute 
conveyance  with  the  condition  of  becoming  a 
nullity  on  payment  should  make  no  differ- 
ence. McCreary  v.  Ooggeahall,  74  S.  C.  65, 
63  S.  E.  978,  7  L.  R.  A  (N.  8.)  433. 

For  these  reasons,  I  think  the  evidence  as 
to  the  payment  of  the  debt  to  Loyns  was 
competent,  and  the  circuit  judge  was  in  er- 
ror in  directing  a  verdict  for  the  defendants. 


BROOKE   v.   LAURENS   MILLINO   CO. 

(Supreme  Court  of  South  Carolina.    Sept  18, 
1907. 

1.  Sales— QuALrrT—lNSFKonoN— Decision  of 

IKSPECTOB. 

Where  a  contract  for  the  sale  of  No.  2 
white  com  provided  that  a  certain  public  ele- 
vator grade   should   be   accepted   as   final,   the 


buyer  was  absolutely  bound  to  accept  com  ten- 
dered under  the  contract  which  had  been  in- 
spected and  passed  as  "standard  No.  2  white" 
by  the  public  elevator,  when  the  grading  was 
done  in  the  exercise  of  an  honest  judgment. 
2.  Sake— AccEPTANCB— INFEKIOBITT  OF  Qual- 
ity—Waives. 

Where  defendant  accepted  certain  com  de- 
livered under  a  contract  of  sale,  he  thereby 
waived  the  right  to  claim  that  the  com  was  in- 
ferior in  quality :  the  inferiority,  if  any,  being 
obvious,  and  not  latent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  43.   Sales,  I  460.] 
8.  Saus— Bbeack  OF  Contract— RESAI.E. 

Where  a  contract  for  the  sale  of  com  pro- 
vided that  in  case  of  the  buyer's  breach  the  seller 
might  sell  the  com  for  the  buyer's  account,  the 
seller,  on  the  buyer's  breach,  though  entitled  to 
sell  the  com  without  waiting  for  the  time  agreed 
on  for  delivery  of  all  the  installments  under  the 
contract  to  arrive,  could  not  recover  the  differ- 
ence between  the  contract  price  and  the  market 
price  on  the  day  or  days  appointed  for  per- 
formance. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  43,  Sales,  g  924.] 

4.  Same— Pbior  Sale— Market  Price. 
Where,  on  defendant's  breach  of  a  contract 

to  purchase  certain  corn  from  plaintiff,  plaintiff 
immediately  sold  the  corn  before  the  time  fixed 
for  acceptance  under  the  contract  neither  the 
amount  realized  at  such  resale  nor  the  market 
price  on  the  day  of  the  sale  was  material  in 
an  action  by  plaintiff  for  defendant's  breach  of 
contract 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  S  924.] 

5.  Sake — Guaranty  of  Pbice. 

Where  a  contract  for  the  sale  of  com  pro- 
vided that,  in  case  of  the  bnyer's  breach,  the 
seller  should  sell  the  com  for  the  buyer's  ac- 
count such  contract  If  construed  to  authorize 
a  sale  on  the  buyer's  breach  before  the  deliv- 
ery date,  did  not  operate  as  an  Implied  guaranty 
by  the  spller  of  the  market  price  on  the  day  of 
such  resale. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;    R.  O.  Purdy,  Judge. 

Action  by  Oeorge  W.  Brooke  against  tbe 
Laurens  Milling  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Dial  &  Todd  and  F.  P.  McGowan,  for  ap- 
pellant Simpson,  Cooper  &  Babb,  for  re- 
spondent 

WOODS,  J.  Tbe  plaintiff  and  defendant 
in  January,  1904,  made  a  contract  in  writ- 
ing, by  which  it  was  agreed  plaintiff  should 
sell  and  deliver  to  defendant  at  specified 
times,  "9,600  bushels  bulk  No.  2  white  corn," 
and  defendant  should  pay  for  the  com  in 
specific  Installments.  The  contract  was  in 
these  words:  "This  witnesseth  that  George 
W.  Brooke,  of  Atlanta,  Ga.,  has  this  day 
sold  to  Laurens  Milling  Co.,  of  Laurens,  S. 
C„  9,600  bushels  bulk  No.  2  white  com,  at 

per  bushel  delivered  at  Laurens,  S. 

C.  Said  com  to  be  stored  with  the  Steel 
Elevator  and  Storage  Co.,  of  West  Nashville, 
Tenn.,  and  carrying  charges  of  1  cent  per 
bushel  per  month,  or  fraction  of  a  month, 
are  to  be  paid  by  said  Laurens  Milling  Co., 
in  addition  to  the  above  price,  beginning 
April    1st   1904.    Delivery^  4b  to   be   made 
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wltbln  15  days  after  receipt  by  said  Brooke 
of  order  therefor  by  said  Laurens '  Milling 
Co.,  provided,  however,  that  If  failure  to  de- 
liver within  the  usual  time  Is  occasioned  by 
failure  of  the  railroads  to  furnish  cars  there- 
for, or  transport  same,  shall  not  be  charge- 
able to  said  Brooke.  Title  to  said  com  shall 
pass  on  delivery  hereunder.  West  Nashville 
Public  Elevator  weights  and  grades  to  be  ac- 
cepted as  final.  Said  Laurens  Milling  Co. 
has  paid  to  said  Brooke  a  margin  of  10  cents 
per  bushel  on  said  com  by  notes  of  $080.00, 
June  Ist,  1004;    July  1st,  1904,  payable  at 

the of ,  which  amount  of  said 

notes  Is  to  be  deducted  from  the  last  invoice 
when  the  grain  Is  shipped,  or  to  such  amount 
as  will  balance  the  account,  and  It  Is  agreed 
If  said  Laurens  Milling  Company  does  not 
order  out  said  con  as  per  these  terms  of 
contract,  said  Brooke  may  at  his  option  sell 
said  grain  for  account  of  said  Laurens  Mill- 
ing Co.  Shipments  to  be  made  as  per  mem- 
orandum on  back  of  tbis  sheet-."  Indorsed 
on  It  was  the  following  memorandum : 

2,400  bni.  No.  1  -white  com  to  be  ghlpped  March. .  .88% 

1  ear  March  lit. 

1    ••        "      15th    68% 

1    "        "       20th. 
t.1O0  bus.  No.  1  -whlto  com  to  bo  ahlppad  Aprtl. .  .ti%, 

1  car  April  lat. 

1    "       "     16th    «81i 

1    "        "      Mth. 
S.400  boa.  No.  S  white  corn  to  be  shipped  May.... 70% 

1  car  May  IsL 

1    "      "     16th    70H 

2,400  bua.  No.  2  white  corn  to  be  ihlpped  June. ..71% 

1  ear  June  let. 

1  "     "    IBth  n% 

1    "        •     20th. 

The  defendant  accepted  and  paid  for  two 
car  loads  of  the  com,  but  refused  to  accept 
two  other  car  loads  which  reached  Laurens, 
tbe  designated  place  of  delivery,  on  the 
ground  that  it  was  not  up  to  grade;  and 
notified  tbe  plaintiff  not  to  ship  tbe  remain- 
der. Thereupon  the  plaintiff  sold  the  com, 
and  brought  tbis  action  for  the  difference  be- 
tweea  the  contract  price  and  tbe  price  realis- 
ed on  the  resale.  The  substance  of  tbe  de- 
fense Is  contained  in  tbis  sentence  of  tbe  an- 
swer: "That,  instead  of  shipping  the  com 
of  the  quality  stipulated  In  the  contract,  the 
plaintiff  fraudulently  shipped  com  to  tbe  de- 
fendant that  was  damaged,  musty,  and  mil- 
dewed and  very  inferior  In  all  respects  to 
No.  2  white  com,  and  was  unfit  for  use,  and 
this  defmdant  could  not  use  the  same  In  Its 
business,  and  upon  tbe  arrival  of  tbis  com 
at  Laurens  the  defendant  declined  to  receive 
tbe  same,  and  immediately  so  notified  the 

plaintiff  on  the day  of ,  1004, 

and  demanded  of  the  plaintiff  the  return  of 
the  notes  given  by  the  defendant  to  the 
plaintiff  under  the  said  contract,  which  de- 
mand has  never  been  compiled  with."  Evi- 
dence was  adduced  tending  to  prove  the  re- 
jected corn  was  heated  and  inferior  to  No.  2 
grade  when  It  reached  Laurens,  and  there 
was  also  evldmce  of  its  liability  to  become 
beated  and  damaged  in  transportation  from 
Nashville,  the  place  of  shipment. 

Tbe  provision  of  the  contract  on  which  an 


Important  question  made  by  the  appeal  hin- 
ges is  this :  "West  Nashville  public  elevator 
weights  and  grades  to  be  accepted  as  final." 
There  Is  no  ambiguity  or  obscurity  In  tbis 
language.  The  grade  No.  2  white  com  pro- 
vided for  In  the  contract  is  a  grade  of  uni- 
versal trade  recognition.  It  seems  perfectly 
clear  the  West  Nashville  public  elevator  was 
not  empowered  to  make  a  new  standard  of 
com  grading.  The  general  trade  grading 
was  to  be  tbe  standard,  but  tbe  West  Nash- 
ville public  elevator  was  to  inspect  tbe  com 
tendered  for  the  parties,  and  decide  whether 
It  was  up  to  date  trade  standard  of  No.  2 
white.  Tbe  plaintiff  produced  certificates 
from  M.  L.  Cogglns,  grain  inspector  at  tbe 
West  Nashville  public  elevator,  that  be  bad 
Inspected  each  of  the  car  loads  of  com,  and 
that  all  of  them  contained  "com  grade  No. 
2  white";  and  Cogglns  confirmed  these  cer- 
tificates by  his  testimony  as  a  witness.  The 
circuit  Judge  submitted  in  bis  charge  as  one 
of  the  issues  decisive  of  tbe  case,  whether  In 
the  opinion  of  the  Jury,  as  formed  from  tbe 
evidence,  the  com  was  or  was  not  in  fact  of 
No.  2  grade  when  loaded  at  Nashville.  Tbis 
we  think  was  error,  because  tbe  parties 
themselves  had  agreed  In  the  contract  that 
tbe  grading  of  the  elevator  company  should 
be  final.  In  such  case  the  true  rule  as  fixed 
by  authority,  from  which  we  can  find  no  dis- 
sent, Is  that  the  decision  of  tbe  arbiter  on 
whom  tbe  parties  have  agreed  is  conclusive 
when  reacbed  in  the  exercise  of  his  honest 
Judgment.  Tbis  rule  was  applied  to  the  de- 
cision of  arbitrators  appointed  by  tbe  parties 
in  Rounds  v.  Aiken  Mfg.  Co.,  58  S.  C.  200, 
36  S.  E.  714,  and  earlier  cases  in  this  state; 
to  the  decision  of  an  engineer  under  a  con- 
tract to  dig  a  well  in  Omaha  v.  Hammond, 
04  U.  S.  98,  24  L.  Ed.  70 ;  to  that  of  a  meat 
inspector  under  contract  to  deliver  meat  of  a 
certain  grade  in  Nofsinger  v.  King,  71  Mo. 
140,  36  Am.  Rep.  466;  to  that  of  architects 
and  ffligineers  under  contracts  for  tbe  con- 
struction of  buildings  or  railroads  in  Sween- 
ey V.  U.  8.,  100  D.  8.  618,  3  Sup.  Ct  344,  290, 
27  L,  Ed..  1053 ;  Chicago,  etc.,  R.  R.  Co.  v. 
Price,  188  D.  8.  185, 11  Sup.  Ct.  200,  34  L.  Ed. 
017;  Kennedy  v.  Poor,  161  Pa.  472,  25  Atl. 
110;  McAlplne  v.  Trustees,  101  Wis.  468,  78 
N.  W.  178;  KUgore  v.  N.  W.  T.  Baptist 
Ass'n.  80  Tex.  466,  86  8.  W.  145;  Seim 
T.  Krause,  13  8.  D.  630,  83  N.  W.  583 ;  East 
i?enn.,  etc.,  Ry.  Co.  v.  Central  L.  &  M.  Mfg. 
Co.,  05  Tenn.  538,  32  8.  W.  635;  Thompson 
V.  Bradbury,  6  Idaho,  760,  51  Pac.  758 ;  Hot 
Springs  Co.  V.  Maher,  48  Ark.  522,  3  S.  W. 
630.  Tbe  reason  for  holding  tbe  award  of 
the  arbiter  selected  by  the  parties  final,  when 
reacbed  in  the  exercise  of  his  honest  Judg- 
ment, seems  to  be  at  least  as  strong  as  the 
reason  for  giving  such  effect  to  tbe  return  of 
commissioners  in  partition.  In  stating  the 
principle  applicable  to  the  returns  of  com- 
missioners tbe  court  says  in  Aldrlcb  v.  Aid- 
rich,  76  8.  C.  374,  55  S.  E.  888 :  "Even  if  it 
should  be  conceded  that  a  preponderance  of 
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the  erldence  outside  the  report  of  tbe  com- 
missioners on  tbe  lands  given  Mrs.  Richard- 
son and  Mrs.  Duncan  was  too  high,  it.  was 
proper  to  sustain  the  yaluatlon  made  by  the 
commissioners,  unless  the  court  was  satisfied 
tbe  yaluatlon  was  so  grossly  Incorrect  and 
imequal  as  to  warrant  an  inference  that  tbe 
commissioners  acted  from  unfair  and  Im- 
proper motive.  It  is  a  matter  of  common 
knowledge  that  men  of  experience  may  differ 
as  to  the  value  of  lands.  So  long,  therefore, 
as  the  valuation  by  commissioners  may  be 
accounted  for  on  this  ground,  it  should  be 
sustained;  and  it  is  not  sufficient  to  over- 
throw a  valuation  by  commissioners  merely 
to  show  that  In  the  opinion  of  other  honest 
and  experienced  men  the  true  value  Is  high- 
er or  lower  than  that  made  by  commissioners 
under  oath."  There  Is  no  doubt  under  the 
authorities  proof  may  be  made  of  gross  in- 
feriority of  the  work  done,  or  material  used, 
or  goods  delivered,  or  of  gross  over  or  under 
valuation,  because  such  proof  tends  to  show 
that  tbe  arbiter  agreed  on  did  not  exercise 
his  honest  judgment,  or  must  have  come  to 
a  different  conclusion.  Nevertheless  tbe  is- 
sue always  remains  tbe  same — did  the  arbi- 
ter exercise  his  honest  Judgment,  not  wheth- 
er the  jury  or  the  witnesses  would  have  come 
to  a  different  conclusion  in  the  exercise  of 
their  judgment  To  give  the  finding  of  the 
arbiter  selected  by  the  parties  less  force 
would  be  to  deny  the  right  of  the  parties  to 
contract.  If,  therefore,  the  inspector  at  the 
West  Nashville  public  elevator  Inspected  the 
com,  and  In  the  exercise  of  his  honest  judg- 
ment graded  it  No.  2  white,  the  plalntifT  was 
entitled  to  recover,  and  it  was  Immaterial 
that  the  jury  might  have  been  of  the  opinion 
that  the  judgment  of  the  inspector  was  not 
sound  and  tbe  com  was  not,  in  fact,  up  to 
the  grade  No.  2  whit& 

Tbe  plaintiff  demurred  to  the  two  counter- 
claims set  up  In  tbe  answer,  on  the  ground 
that  the  allegations  were  not  sufficient  to 
constitute  counterclaims,  and  the  demurrer 
was  overruled.  The  first  counterclaim  is  as 
follows:  "That  the  defendant  received  and 
used  part  of  tbe  com  shipped  to  It  by  the 
plaintiff,  and  paid  the  plaintiff  therefor' the 
price  stipulated,  in  the  contract,  but  tbe  same 
was  found  to  be  of  a  very  Inferior  quality, 
and  not  No.  2  corn,  and  was  worth  much  less 
than  the  corn  the  plaintiff  contracted  to  de- 
liver to  the  defendant,  to  wit,  the  sum  of 
$297.50."  By  acceptance  of  the  goods,  tbe 
defendant  waived  the  right  to  allege  infer- 
iority of  quality  which  was  obvious  to  bim. 
Woods  T.  Cramer,  34  S.  C.  616,  13  S.  E.  600; 
Vanderhorst  v.  McTaggart,  2  Bay  (S.  C.)  408; 
Mitchell  V.  McBee,  1  McM.  (S.  C.)  267.  36  Am. 
Dec.  264.  And  there  is  no  allegation  that 
tbe  Inferiority  was  latent.  In  Ellison  v. 
Johnson,  74  S.  C.  202,  54  S.  E.  202,  5  L.  R.  A. 
(N.  S.)  1161,  tbe  question  here  made  was 
not  discussed  nor  involved.  Tbe  point  there 
was  the  measure  of  damages  for  breach  of 
warranty  in  tbe  sale  of  a  quality  of  flour. 


Nothing  was  decided  as  to  the  effect  of  the 
acceptance  of  defective  goods  when  the  de- 
fects were  not  latent,  and  tbe  goods  open  to 
examination  as  tbe  corn  was  In  this  case. 
Tbe  demurrer  to  this  counterclaim  should 
have  been  sustained.  On  the  same  point 
there  was  error  in  tbe  charge  as  set  ont  in 
the  twelfth  exception. 

In  the  complaint  plaintiff  alleges  that 
when  defendant  notified  bim  that  it  would 
not  accept  the  remainder  of  the  purchase, 
6,286  bushels,  he  resold  it  as  authorized  by 
tbe  contract  at  a  net  loss  of  8^  cents  a 
bushel,  aggregating  $201.29.  By  the  second 
counterclaim,  the  defendant  alleges  this  sale 
was  made  at  three  cents  a  bushel  less  tban 
the  market  price  at  Laurens  on  tbe  day  of 
the  sale,  and  asks  judgment  for  $188.58  on 
this  ground.  To  determine  whether  this 
counterclaim  was  subject  to  demurrer,  it  is 
necessary  to  state  the  rights  of  the  plaintiff 
under  this  clause  of  the  contract:  "And  it  Is 
agreed  If  said  Laurens  Milling  Company  does 
not  order  out  said  <com  as  per  these  terms  of 
contract,  said  Brooke  may  at  his  option,  re- 
sell said  grain  for  account  of  said  Laurens 
Milling  Co."  If  tbe  defendant,  without  such 
legal  excuse  as  would  release  bim  from  the 
contract,  notified  plaintiff  tbe  remainder  of 
the  com  would  not  be  accepted,  this  gave 
plaintiff  the  right  to  consider  the  contract 
breached  and  to  sue  for  damages  immediate- 
ly, without  waiting  for  the  time  agreed  on 
for  the  delivery  of  all  tbe  Installments  to 
arrive.  Payne  v.  Melton,  67  S.  C.  2.'J5,  45  S. 
E.  154;  Ellison  v.  Johnson,  supra;  Hochster 
V.  De  La  Tour,  22  L.  J.  Q.  B.  455,  6  Eng.  RuL 
Cases,  576;  Roper  t.  Johnson,  23  Eng.  RuL 
Cases,  545,  and  note;  Roehm  v.  Horst  178  U. 
S.  1,  20  Sup.  Ct  780,  44  L.  Ed.  033;  24  Cyc. 
1124;  94  Am.  St  Rep.  120,  note. 

Tbe  damages  bi  such  case  are  to  be  esti- 
mated as  of  the  date  when  the  contract  was 
to  be  performed,  not  tbe  date  of  the  repudia- 
tion. The  rule  la  thus  stated  in  Roper  ▼. 
Johnson,  supra:  "Tbe  gena-al  rule  as  to 
damages  for  the  breach  of  a  contract  is  that 
the  plaintiff  is  to  be  compensated  for  tbe 
difference  of  his  position  from  what  It  would 
have  been  if  the  contract  had  been  perform- 
ed. In  the  ordinary  case  of  a  contract  to  de- 
liver marketable  goods  on  a  given  day,  the 
measure  of  damages  would  be  the  difference 
between  the  contract  price  and  the  market 
price  on  that  day.  Now,  although  the  plain- 
tiff may  treat  the  refusal  of  tbe  defendant 
to  accept  or  deliver  the  goods  before  the  day 
for  performance  as  a  breach,  it  by  no  means 
follows  that  the  damages  are  to  be  tbe  dif- 
ference between  the  contract  price  and  the 
market  price  on  the  day  of  the  breach.  It 
appears  to  me  that  what  is  laid  down  by 
Cockburn,  O.  J.,  in  Frost  v.  Knight,  in  tbe 
Exchequer  Chamber,  L.  B.  7  Ex.  Ill,  involves 
tbe  very  distinction  which  I  am  endeavoring 
to  lay  down,  viz.,  that  tbe  election  to  take 
advantage  of  tbe  repudiation  of  tbe  contract 
goes  only  to  the  question  fit  breach,  and  not 
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to  the  qnestion  of  damages;  and  that,  when 
you  come  to  estimate  the  damages,  It  must 
be  by  the  difference  between  the  contract 
price  and  the  market  price  at  the  day  or 
days  appointed  for  performance,  and  not  at 
the  time  of  breach."  After  full  discussion  the 
Supreme  Court  of  the  United  States  adopted 
this  view  In  Roehm  y.  Horst,  supra,  and  it 
Is  now  generally  accepted  In  this  country. 
Evidently,  If  the  trial  takes  place  before  the 
time  for  performance  has  arrived,  there  Is 
difficulty  In  estimating  with  precision  the 
loss  of  the  plaintiff  on  the  day  of  perform- 
ance yet  In  the  future.  The  difference  in  the 
market  price  on  the  day  of  performance  and 
the  price  fixed  in  the  contract  is  not  avail- 
able as  a  measure,  because  It  Is  Impossible  to 
know  the  future  market  price.  In  the  case 
last  cited  Chief  Justice  Fuller  thus  states  the 
principle  on  which  the  damages  in  such  cir- 
cumstances are  to  be  estimated:  "As  to  the 
question  of  damages,  If  the  question  Is  not 
premature,  the  rule  Is  applicable  that  plain- 
tiff Is  entitled  to  compensation  based,  as  far 
as  possible,  on  the  ascertainment  of  what  he 
•would  hate  suffered  by  the  continued  breach 
of  the  other  party  down  to  the  time  of  com- 
plete performance,  less  any  abatement  by 
reason  of  circumstances  of  which  be  ought 
to  have  availed  himself."  This  difficulty, 
however.  Is  not  present  here,  because  the 
time  fixed  by  the  contract  for  delivery  had 
arrived  before  the  trial.  If  the  time  of  de- 
livery arrives  before  the  trial,  the  general 
rule  tbajt  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the 
market  price  at  the  time  the  goods  ought  to 
have  been  accepted  by  th^  purchaser  is  ap- 
plicable. This  Is  the  rule  here.  The  plain- 
tiff, it  Is  true,  had  the  option  to  resell  the 
corn  for  defendant's  account;  but,  according 
to  the  principle  laid  down  in  the  numerous 
cases  above  cited,  he  could  not  charge  the 
defendant  with  a  loss  on  a  resale  made  be- 
fore the  time  specified  in  the  contract  for  de- 
livery. The  contract  only  gave  the  plaintiff 
the  option  to  substitute  for  the  market  price 
on  the  day  appointed  for  performance  the 
price  realized  by  a  resale  on  that  day.  There- 
fore, while  the  plaintiff  under  bis  option 
could  hold  the  com  and  resell  it  at  the  time 
fixed  for  acceptance  or  not  as  be  saw  fit,  the 
defendant  wag  in  nowise  bound  by  the  re- 
sult of  a  resale  made  before  the  day  fixed  for 
performance.  The  resale,  by  the  plaintiff 
was  of  no  effect,  and  his  option  to  resell  on 
the  arrival  of  the  day  fixed  for  performance 
of  the  contract  by  defendant  remains  unex- 
ercised. The  measure  of  the  damages,  there- 
fore, would  be  the  difference  between  the 
market  price  of  the  corn  on  the  day  the  con- 
tract contemplated  the  acceptance  of  the  corn 
by  the  defendant  and  the  price  which  the  de- 
fendant contracted  to  pay. 

The  second  counterclaim  Is  for  the  differ- 
ence between  the  price  of  6,286  bushels  of 
com  realized  by  the  resale,  made  before  the 
time  for  delivery,  and  the  market  value  on  the 


day  of  the  resale.  If  the  defendant  breach- 
ed the  contract  and  threw  the  corn  on  the 
plaintiff's  hands,  then,  as  we  have  seen,  he 
Is  liable  for  the  contract  price  less  the  mar- 
ket value  of  the  com  on  the  day  it  was  to  be 
delivered.  The  plaintiff  having  sold  the 
6,286  bushels  before  the  time  fixed  for  ac- 
ceptance, neither  the  amount  realized  at  this 
resale  nor  the  market  price  on  the  day  of  re- 
sale enter  into  the  case.  For  these  reasons, 
the  demurrer  to  the  second  counterclaim  also 
should  have  been  sustained. 

The  complaint  alleges  in  effect  a  breach  of 
the  contract  by  defendant  In  refusing  to  pay 
for  so  much  of  the  corn  as  was  shipped  and 
accepted,  in  refusing  to  accept  and  pay  for  so 
much  of  the  corn  as  was  shipped  to  defend- 
ant and  refused  after  it  reached  Laurens,  and 
in  notifying  plaintiff  by  letter  it  would  refuse 
to  receive  or  pay  for  the  6,286  bushels  un- 
shipped. As  to  the  alleged  breach  in  refus- 
ing to  take  the  6286  bushels  unshipped  com, 
the  complaint  Incorrectly  alleges  the  defend- 
ant's liability  to  be  the  difference  between 
the  contract  price  and  the  amount  realized 
on  resale  made  before  the  time  for  delivery 
had  arrived,  instead  of  the  true  measure  of 
liability,  namely,  the  difference  between  the 
contract  price  and  the  market  value  on  the 
day  the  com  was  to  be  accepted.  But,  as 
there  was  no  objection  made  to  the  complaint 
by  demurrer  or  otherwise,  this  mistake  has 
not  been  considered.  It  is  proper  to  say.  If 
defendant  meant  by  his  second  counterclaim 
to  admit  that  the  agreement  contemplated 
an  option  to  the  plaintiff  to  resell  the  6,286 
bushels  at  once  on  Its  notice  that  it  would 
refuse  to  accept,  the  counterclaim  would  still 
be  demurrable;  for.  If  the  resale  is  to  be  con- 
sidered to  have  been  made  according  to  the 
contract,  then  under  the  contract  It  was  "for 
account  of  Laurens  Milling  Company,"  and 
this  altogether  negatived  the  idea  that  the 
plaintiff  was  to  guarantee  the  market  price. 

Of  course,  these  conclusions  as  to  the  com- 
plaint and  the  coimterclalmB  are  announced 
without  prejudice  to  the  parties  to  move  to 
amend  the  complaint  or  counterclaims  aa 
they  may  be  advised  In  accordance  with  the 
principles  we  have  stated.  No  specific  refer- 
ence to  the  exceptions  to  the  charge  are  deem- 
ed necessary,  as  in  the  discussion  we  have  en- 
deavored to  cover  them  ail.  Under  the  prin- 
ciples we  have  announced,  the  exceptions  as 
to  the  exclusion  and  admission  of  testimony 
are  overruled- 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  that  court  fur  a 
new  triaL 
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and  a  domestic  corporation  is  resident  in  any 
county  where  it  maintains  an  agent  and  con- 
ducts business,  and  under  Code  Civ.  Proc.  1902, 
I  146,  must  be  sued  where  it  resides,  under  Code 
Civ.  Proc.  t  423,  plaintiff  may  elect  in  which 
count;^  to  sne  a  foreign  corporation,  and  where 

Slaintiff  sued  defendant  in  a  county  where  it 
oes  not  appear  to  have  an  agent  or  conduct 
business,  alleging  defendant  to  be  a  foreign  cor- 
poration, and  it  appeared  and,  answering,  ad- 
mitted it  WAS  a  foreign  corporation,  the  court 
acquired  jurisdiction,  which  could  not  be  over- 
thrown by  showing  defendant  had  become  do- 
mesticated. 

[Bd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  12,  Corporations,  i  2601.] 

Appeal  from  Circuit  Court,  Lancaster  Coun- 
ty;  C.  6.  Dantzler,  Judge. 

Action  by  John  W.  Elms  against  the  South- 
em  Power  Company.  From  an  order  trans- 
ferring the  cause  to  another  county,  plaintiff 
appeals.    Reversed. 

J.  Harry  Foster,  for  appellant.  Morrison 
&  Wbitlock,  Russell  O.  Lucas,  and  W.  0. 
Hough,  for  respoqdent 

JONES,  J.  This  appeal  Is  from  an  order 
of  Judge  Dantzler  transferring  the  cause  for 
trial  to  Chester  county  on  the  ground  that  the 
court  of  common  pleas  for  Lancaster  coonty 
had  no  jurisdiction  to  try  the  same.  The  ac- 
tion was  commenced  in  the  common  pleas  for 
Lancaster  county  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  to 
plaintiff  in  Chester  county  from  the  concur- 
rent negligence  of  the  defendant  Southern 
Power  Company  and  James  P.  Rosemon. 
Service  was  made  on  defendants  in  Chester 
county,  and  defendants  appeared  and  made 
Joint  answer  to  the  merits.  The  case  was 
docketed  for  trial  in  Lancaster  county  and 
continued  for  one  term.  At  next  term  the 
defendant  made  a  motion  that  the  action  be 
transferred  for  trial  to  Chester  county,  and. 
If  that  request  be  refused,  to  transfer  to 
Greenville  county,  upon  showing  by  affidavit 
that  defendant  Rosemon  was  a  resident  of 
Greenville  county  and  that  defendant  South- 
em  Power  Company  was  a  domestic  cor- 
poration, having  compiled  with  chapter  44  of 
the  Civil  Code  of  1902. 

There  Is  no  evidence  that  the  defendant 
conpany  maintains  an  agent  and  conducts 
its  corporate  business  In  Lancaster,  but,  on 
the  contrary,  it  appears  that  It  maintains  an 
agent  and  conducts  its  business  In  Chester 
county  where  the  Injury  occurred  and  the 
service  was  made.  Section  1793,  Civ.  Code 
1902,  provides :  "When  a  foreign  corporation 
complies  with  the  provisions  of  this  chapter, 
it  shall  ipso  facto  become  a  domestic  corpora- 
tion. It  iqay  sue  and  be  sued  in  the  courts  of 
this  state,  and  shall  be  subjected  to  the  Juris- 
diction of  this  state  as  fully  as  If  It  were 
originally  created  under  the  laws  of  the  state 
of  South  Carolina."  If,  for  the  purposes  of 
this  action,  the  defendant  Southern  Power 
Company  must  be  treated  as  a  domestic  cor- 
poration, then  npon  the  showing  made  Ches- 
ter county  is  the  proper  place  for  trial  as  to 


that  defendant.  In  the  absence  of  a  statute 
confining  residence  to  a  particular  county,  a  ' 
domestic  corporation  Is  resident  in  any  county 
In  the  state  where  it  maintains  an  agent  and 
conducts  Its  corporate  business,  and  under 
section  146,  Code  Proc.  1902,  must  be  sued  In 
the  county  where  it  resides.  McGrath  v.  In- 
surance Co.,  74  S.  C.  70,  54  S.  E.  218 :  NixoD 
&  Danforth  v.  Insurance  Co.,  74  S.  C  439.  51 
S.  E.  657.  On  the  other  hand,  if  the  defend- 
ant company  must  be  treated  as  a  foreign 
corporation  in  this  action,  the  plaintiff,  under 
sedion  423  of  the  Code  of  Civil  Procedure  of 
1902,  may  elect  in  which  county  to  sue,  and 
the  appearance  and  answer  of  defendant  in 
the  court  of  common  pleas  for  Lancaster 
county,  where  the  suit  was  brought,  would 
give  that  court  complete  Jurisdiction.  We  are 
of  the  opinion  that,  for  purposes  of  Jurisdic- 
tion In  this  suit  the  defendant  company  must 
be  treated  as  a  foreign  corporation. 

The  complaint  alleges  "that  the  Southern 
Power  Company  now  Is  and  was  at  the  times 
hereinafter  stated  a  corporation  duly  created 
and  existing  under  the  laws  of  the  state  of 
New  Jersey,  and  as  such  entitled  to  sne  and 
be  sued  in  the  courts  of  this  state ;  that  said 
defendant  has  real  estate  and  other  property 
situated  In  Lancaster  county,  said  state." 
The  answer  expressly  admits  the  truth  of  | 
this  allegation.  It  thus  appears  as  a  verity 
by  the  record  that  plaintiff  has  elected  to  sne 
the  defendant  company  as  a  foreign  corpora- 
tion, and  the  defendant  has  elected  to  defend 
In  that  capacity.  Thus,  upon  the  record 
made,  the  common  pleas  for  Lancaster  county 
had  full  Jurisdiction,  which  could  not  be  over- 
thrown by  merely  showing  that  such  foreign 
corporation  had  become  domesticated  by  com- 
pliance with  the  statute.  By  such  domestica- 
tion the  foreign  corporation  Is  subject  to  the 
jurisdiction  of  the  courts  of  this  state  in 
local  matters  not  affecting  federal  Jurisdic- 
tion, as  If  originally  a  domestic  corporation; 
but  nevertheless  it  still  and  also  has  distinct 
entity  as  a  foreign  corporation  and  liable  to 
be  sued  as  such,  and  with  right  to  defend  as 
such,  in  the  courts  of  this  state.  Calvert  v. 
Southern  Ry.  Co.,  64  S.  C.  139,  36  S.  E.  750, 
41  S.  E.  963 ;  Wilson  v.  Southern  Ry.  Co.,  64 
S.  C.  162,  36  S.  B.  701,  41  S.  E.  971.  The 
common  pleas  for  Lancaster  county,  having 
acquired  Jurisdiction  over  defendant  as  a  for- 
eign corporation,  has  Jurisdiction  to  bear  and 
determine  the  controversy,  and  It  was  error 
to  remove  the  cause  to  Chester  county  for 
want  of  Jurisdiction. 

There  being  no  exception  In  behalf  of  de- 
fendant Rosemon  alleging  error  in  not  remov- 
ing the  cause  to  Greenville  county  because  of 
his  residence  in  that  county,  we  do  not  con- 
sider that  phase  of  the  question. 

The  Judgment  of  the  circuit  court  is  re- 
versed. 

GARY,  J.  I  concur  In  the  result,  as  this 
question  of  Jurisdiction  related  to  the  person 
and  was  waived  by  answering  to  the  molta. 
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WARE   SHOALS   MFG.  CO.  ▼.  JONES, 
Comptroller  General. 

(Supreme  Court  of  South  Carolina.    Sept  21, 
1907.) 

1.  Coowps— SuPBEUE   Court  — Obioinal  Ju- 
B180ICTION— Injunction— LicENSB   Tasks. 

Under  Const  1895,  art.  5,  S  4,  conferring 
jurisdiction  on  the  Supreme  Court  to  issue  writs 
of  injunction,  such  court  has  power  to  restrain 
ttie  collection  of  an  illegal  tax,  notwithstanding 
Civ.  Code  1902,  {  412,  providing  that  the  col- 
lection of  taxes  shall  not  be  stayed  or  prevented 
by  injunction,  etc.,  where  the  Legislature  has 
not  provided  another  adequate  remedy  for  pro- 
tection of  the  taxpayer. 

2.  Taxation— iRjTTNcnoN—LiCENSB    TAXEth- 
Contest- Rbmeot. 

Civ.  Code  1902,  |  413,  giving  a  taxpayer 
the  right  to  pay  taxes  under  protest  and  sue  a 
county  treasurer  for  taxes  supposed  to  have  been 
illegally  paid,  does  not  provide  an  adequate 
remedy  against  alleged  illegal  license  taxes  im- 
posed on  a  corporation  by  the  license  tax  act 
of  1904  (24  St.  at  Large,  p.  462).  as  amended 
by  the  act  of  1906  (24  St  at  Large,  p.  827), 
which  taxes  are  not  under  the  control  of  any 
county  treasurer,  but  are  assessed  on  the  books 
of  the  state  Comptroller  General  and  are  paya- 
ble directly  into  the  state  treasury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation.  {  1231.] 

3.  States  — Suits     Aoaihst    Statb  — Suits 
Against  State  Officebs. 

A  suit  to  restrain  the  CSomptrolIer  General 
from  proceeding  to  collect  a  license  tax  provided 
by  the  license  tax  act  of  1904  (24  St.  at  T^arge, 
p.  462).  as  amended  by  the  act  of  1905  (24 
ot  at  Large,  p.  827),  against  petitioner,  a  cor- 
poration, because  of  the  alleged  unconstitntion- 
ality  of  sach  statute  was  not  a  suit  against  the 
state. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  States,  t  181.] 

4.  COBFORATIONS  —  CHABTEBS  —  AXTEBATION 

—Implied  Poweb. 

Where  the  state  issues  a  charter  to  a  cor- 
poration ander  general  laws  expressly  reserving 
to  the  state  the  power  to  alter  the  charter  at 
pleasure,  no  contract  on  the  part  of  the  state 
not  to  alter  such  charter  by  the  imposition  of 
license  taxes  can  be  implied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  U  119-121.] 
6.  (jonstttunonal     law  —  corpobations — 

Chabteb    Powebs  —  Obuoation    of   Con- 

TBACT. 

Const  art.  9,  {  2,  provides  that  no  corpor- 
ate charter  shall  be  granted,  changed,  or  amend- 
ed by  special  law,  except  in  cases  of  certain 
charitable,  etc.,  corporations ;  but  that  the  Gen- 
eral Assembly  shall  provide  by  general  laws  for 
amending  existing  charters  and  for  organizing 
all  snbseqnent  corporations,  and  any  such  law 
so  passed,  as  well  as  all  charters  existing  or 
subsequently  created,  shall  be  subject  to  future 
repeal  or  alteration.  Held,  that  the  Legislature 
had  unlimited  power  to  alter  corporate  charters, 
so  that  the  imposition  of  a  license  tax  on  a 
corporation  organized  under  the  general  law  sub- 
sequent to  sncn  constitution  by  the  license  tax 
act  of  1904  (24  St.  at  Large,  p.  462),  as  amend- 
ed by  the  act  of  1905  (24  St.  at  Large,  p.  827), 
did  not  constitute  an  impairment  of  the  state's 
contract  obligation  to  the  corporation. 

(Ed.  Note. — For  cases  in  point,  see  Ont  Dig. 
vol.  10,  Constitutional  Law,  8  406,] 

6.  Licenses — Cobpobations  —  License  Taxes 
—Public  Polict. 

The  issuance  or  denial  of  corporate  char- 
ten  being  entirely^  within  the  discretion  of  the 
state,  the  imposition  of  a  license  tax  on  cor- 
poraoona  as  a  condition  to  their  right  to  do  busi- 


ness within  the  state  is  not  contrary  to  public 
policy. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  32,   Licenses,   {  47.] 

7.  Same— NoNUNiroRMmr— Classification. 

The  license  tax  act  of  1904  (24  St  at  Large, 
p.  462),  as  amended  by  the  act  of  1905  (24  St 
at  Large,  p.  827),  imposing  a  license  tax  on  cor- 
porations, is  not  void  for  inequality,  because  it 
does  not  apply  to  individuals  in  the  same  line 
of  business;  the  Legislature  being  entitled  to 
classify  corporations  and  individuals  differently 
in  the  imposition  of  taxes. 

[Ed,  Note.— For  cases  in  point,  see  C!ent  Dig. 
vol.  32,  Licenses,  f  8.] 

8.  Same— CoBPOBATioH  Tax  —  Gbaduation — 
Validity. 

The  license  tax  act  of  1904  (24  St.  at  Large, 
p.  462),  aa  amended  by  the  act  of  1905  (24  St 
at  Large,  p,  827),  imposing  an  annual  license 
tax  on  corporations  of  one-half  of  one  mill  on 
each  dollar  of  their  capital  stock  paid  in  and 
outstanding,  was  not  void  because  the  tax  was 
nniform,  and  not  graduated  under  Const,  art 

8,  {  6.  authorizing  the  corporate  authorities  of 
cities  and  towns  to  collect  license  or  privilege 
taxes  so  graduated  as  to  secure  a  just  impo'ii- 
tion  of  the  tax  on  the  classes  subject  thereto; 
such  provision  being  applicable  only  to  licenses 
imposed  by  municipal  corporations,  and  not  to 
franchises  granted  by  the  state. 

9.  Taxation— Taxing  Poweb— Pbesumption. 

The  supreme  taxing  power  of  the  state  is 
vested  in  the  Legislature,  and  the  presumption 
is  that  the  attempted  exercise  of  such  right  is 
valid  and  constitutional. 

Original  application  by  the  Ware  Shoals 
Mannfacturlng  Company  for  an  Injunction 
restraining  A.  W.  Jones,  as  Comptroller  Gen- 
eral of  the  state  of  South  Carolina,  from 
proceeding  to  assess  and  collect  a  license  tax 
against  petitioner.  Writ  denied.  Petition 
dismissed. 

Dial  &  Todd,  for  petitioner.  J.  Fraser  Ly- 
on, Atty.  Gen.,  for  the  State. 

POPE,  O.  J.  This  Is  an  application  by  the 
petitioner  to  this  court  in  its  original  juris- 
diction for  a  writ  of  injunction  against  the 
respondent,  as  Comptroller  General,  whereby 
he  shall  be  perpetually  enjoined  trom  pro- 
ceeding under  an  act  of  the  (General  Assem- 
bly, the  license  act  of  1904  (24  St.  at  Large,  p. 
402),  amended  In  1905  (24  St  at  Large,  p. 
827),  to  assess  and  charge  against  petitioner 
a  tax  of  one-half  of  one  mill  upon  each  dollar 
of  its  capital  stock  paid  In  and  outstanding, 
amounting  to  the  sum  of  $500,  and,  upon  the 
refusal  of  the  i>etitioner  to  pay  said  tax  with- 
in the  times  stated  In  the  act,  to  proceed  to 
collect  the  same  as  directed  therein.  A  rule 
to  show  cause  why  the  injunction  prayed  for 
should  not  be  granted  was  issued  on  March 
29,  1907,  directed  to  the  respondent,  and  In 
the  meantime  restraining  him  from  all  fur- 
ther proceedings  against  the  petitioner  un- 
der said  license  act  The  petition  alleges.  In 
brief,  that  the  act  In  question  Is  unconstitu- 
tional, null,  and  void,  and  that  the  respond- 
ent is  proceeding  entirely  without  authority 
of  law. 

In  considering  the  cause  maue,  we  are  met 
at  the  outset  with  preliminary  questions  of 
grave  importance.    The  first  of  ^ese  Is,  as 
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to  whether  or  not  this  court  has  jnrlsdlctton 
to  bear  the  matter,  and,  in  case  It  find  the 
act  unconstitutional,  as  alleged.  It  can  then 
go  forward  and  grant  the  injunction  prayed 
for.  Section  412  of  the  aril  Ck>de  of  1902 
proyldes :  "The  collection  of  taxes  shall  not 
be  stayed  or  prevented  by  an  Injunction,  writ 
or  order  Issued  by  a  court  or  a  judge  there- 
of." The  Constitution  of  1805  (article  5, 
i  4)  gives  the  Supreme  Court  power  to  Issue 
writs  or  orders  of  Injunction,  mandamus, 
etc.  A  provision  practically  identical  with 
this  was  contained  In  article  4,  (  4,  of  the 
Constitution  of  186a  The  Inquiry,  then,  Is: 
Can  the  Legislature,  in  the  light  of  this  con* 
stitutional  grant  of  power,  prevent  the  court 
from  issuing  an  injunction  restraining  the 
collection  of  taxes.  The  question  has  been 
exhaustively  considered  in  the  three  cases  of 
State  V.  Treasure,  4  S.  C.  520,  State  v.  Gall- 
lard.  11  S.  C.  310,  and  Chamblee  v.  Trlbble, 
23  S.  C.  70 ;  the  court  holding  that  such  ao 
tion  on  the  part  of  the  Legislature  was  valid. 
In  the  recent  case  of  Western  Union  Tel.  Co. 
v.  Wlnnlsboro,  71  S.  C.  234,  60  S.  E.  870,  the 
holding  In  these  cases  was  affirmed.  In  all 
of  the  above-named  litigations,  however,  the 
petitioner  had  an  adequate  remedy  at  law; 
section  413  of  the  Code  of  1902  giving  the 
taxpayer  the  right  to  pay  imder  protest  and 
bring  suit  against  the  county  treasurer  for 
the  recovery  of  taxes  supposed  to  have  been 
Illegally  paid.  It  can  readily  be  seen,  bow> 
ever,  that  the  remedy  provided  by  this  sec- 
tion would  not  in  ail  cases  be  adequate.  Sup- 
pose, for  example,  a  municipal  corporation 
should  exact  a  license  tax  of  fruit  venders  or 
barbers  so  exorbitant  as  to  be  absolutely  pro- 
hibitive of  such  pursuits,  will  It  be  contend- 
ed that  this  court  has  no  power  to  enjoin  its 
collection?  The  remedy  proposed  of  paying 
under  protest  and  bringing  a  suit  to  recover 
would  in  such  conceivable  cases  be  absolute- 
ly no  remedy  at  all.  Or  take  the  present 
case,  where  it  is  alleged  that  the  suit  cannot 
be  maintained  because  it  would  in  effect  be 
a  suit  against  the  state,  if  this  fact  be  found 
to  be  as  alleged,  then  there  is  no  remedy  if 
the  power  to  enjoin  be  denied,  for  once  the 
taxes  are  paid  they  are  beyond  the  reach  of 
the  party  paying.  In  conferring  the  povrer 
upon  the  court  to  issue  the  writs  in  question, 
the  only  reasonable  conception  is  that  the 
constitutional  convention  Intended  to  grant  It 
jurisdiction  to  Issue  the  writ  In  such  cases  as 
It  bad  previously  exercised  the  power.  It 
was  well  established  prior  to  the  adoption  of 
the  Constitution  of  1868  that  the  court  by 
the  writ  of  prohibition  could  enjoin*  the  col- 
lection of  taxes.  Carter  v.  BurRcr,  1  McM. 
418;  Hibernian  Society  v.  Addison,  2  S.  C. 
499.  Therefore,  when  the  act  of  the  Legis- 
lature above  quoted  was  sought  to  be  put 
into  effect,  a  diversity  of  judicial  opinion  ap- 
pears. A  consideration  of  the  three  leading 
opinions  on  the  subject  will  show  that,  even 
where  there  is  an  adequate  remedy  provided 
at  law,  the  judges  are  exactly  divided  as  to 


whether  or  not  the  Legislature  had  the  power 
to  prevent  the  Issuance  of  the  writs  in  qaes- 
tlon ;  such  justices  as  Mclver,  Moses,-  and 
McOowan  being  of  the  view  that  such  action 
was  Illegal.  The  power  of  the  court  when 
there  is  no  adequate  remedy  seems  not  to 
have  occurred  to  the  minds  of  the  leameil 
judges  who  wrote  the  opinions  above  referred' 
to.  Therefore,  whatever  might  be  the  law  in 
cases  where  there  Is  an  adequate  remedy,  we 
shall  endeavor  to  show  that,  where  there  Is 
no  adequate  remedy,  the,  court  may  stay  the 
collection  of  taxes  by  t)rohlbitlon  or  injunc- 
tion. We  propose  to  pursue  the  Inquiry  un- 
trammeled  by  any  implication  seemingly  aris- 
ing from  the  discussions  above  referred  to. 

It  Is  one  of  the  fundamental  principles  of 
law  that  for  every  wrong  or  injury  there 
must  be  an  adequate  remedy.  At  the  com- 
mon law  the  remedies  obtainable  were  in 
many  cases  far  from  adequate.  In  order  to 
supply  this  need  the  system  of  equity,  with  , 
its  great  adaptability,  came  into  existence,  ' 
and  where  the  common  law  was  inadequate 
the  litigant  had  his  remedy  in  that  court 
This,  of  course,  took  place  only  when  the 
law  by  its  generality  and  hardness,  so  to 
speak,  was  unable  to  give  justice.  Among 
the  powers  thus  acquired  was  the  right  in 
certain  cases  to  Issue  the  preventative  writ 
of  injunction.  In  our  state,  with  the  develop- 
ment of  the  equity  system,  the  number  of  in- 
stances In  which  the  writ  was  applicable  and 
would  issue  as  a  remedy  Increased,  so  that 
at  the  time  of  the  adoption  of  our  Constlto-  ' 
tlon  of  186S  its  usefulness  In  South  Carolina 
was  even  more  extended  than  in  England. 
As  was  said  above,  one  purpose  for  which  its 
power  was  exercised  was  the  restraining  of 
the  collection  of  illegal  taxes.  This  power 
the  Constitution  left  remaining  In  the  equity 
court.  Looking  then  to  the  principle,  at  least 
one  of  the  great  principles,  upon  which  our 
government  is  founded,  namely,  that  each  of 
the  three  departments  must  remain  forever 
separate  and  distinct,  we  are  of  the  opinion 
that,  where  there  is  no  legal  adequate  remedy, 
it  is  beyond  tbe  power  of  the  Legislature  to 
say  that  the  collection  of  taxes  shall  not  be 
enjoined  by  any  writ  or  other  order  of  any 
court  or  judge  thereof.  When  the  Legisla- 
ture does  provide  an  adequate  remedy,  a 
court  of  equity,  upon  one  of  its  own  funda- 
mental principles,  namely,  that  where  there 
is  an  adequate  remedy  at  law  equity  will  not 
interfere,  loses  Jurisdiction.  This  is  no  new 
scheme  or  principle.  It  is  the  very  mode  liy 
which  our  modern  law  court  has  become  bo 
Imbedded  with  many  of  the  beneficial  reme- 
dies formerly  cognizable  only  by  a  court  of 
equity.  In  holding  section  412,  above  qunted, 
constitutional,  we  think  the  act  was  regard- 
ed as  practically  reiterating  the  maxim  tiiat 
where  there  is  a  legal  remedy  resort  cannot 
be  had  to  a  court  of  equity.  In  this  view  the 
opinions  above  referred  to  are  sound. 

This  being  our  view  of  the  law,  the  next 
st^  la  to  ascertain  whether  or  not  the  petl- 
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tloner  here  bas  an  adequate  legal  remedy. 
Section  413  of  the  Civil  Code  of  1902  pro- 
Tides,  In  substance,  that,  where  a  tax  Is 
chained  upon  the  books  of  the  county  treas- 
urer. If  the  person  against  whom  they  are 
charged  deem  them  illegal,  be  shall  neverthe- 
less pay  them  under  protest,  and  within  30 
days  may  bring  an  action  against  the  county 
treasurer  for  recovery  of  the  same,  and,  if 
It  be  decided  that  the  taxes  so  paid  should 
be  returned,  then  the  Comptroller  General 
shall  issue  his  warrant  for  the  refunding  of 
the  taxes  so  paid.  It  will  be  uotlced  that 
this  act  refers  only  to  taxes  charged  npon 
the  coiuty  treasurer's  books,  and  permits 
salt  to  be  brought  only  against  the  county 
treasurer.  In  the  case  here  under  considera- 
tion, the  taxes  are  charged  upon  the  Comp- 
troller General's  books,  and  never  come  un- 
der the  control  of  any  county  treasurer. 
They  are  payable  to  the  state  Treasurer.  It 
is  evident,  then,  if  we  strictly  construe  the 
language  of  the  act  above  referred  to,  that 
the  present  case  Is  not  embraced  tberelp. 
Shall  we  so  construe  it?  Of  course.  It  Is  un- 
derstood ttfat  the  Legislature  in  passing  the 
act  could  not  foresee  all  the  possible  contin- 
gencies, and  hence  could  not  use  language 
broad  enough  to  cover  all  cases  that  might 
arise.  When  the  act  was  passed,  the  Legis- 
lature doubtless  had  In  contemplation  only 
the  ordinary  county  and  state  taxes.  The  li- 
cense tax  here  under  consideration  was  not 
In  existence.  Therefore  It  could  not  have 
been  the  intention  to  make  provision  for  such 
a  case.  Then,  too,  this  court  has  formerly 
declared  that  this  statute  from  Its  nature 
must  be  strictly  construed.  Bank  v.  Cromer, 
35  S.  0.  227,  14  S.  B.  493.  It  In  efTect  takes 
away.  In  the  sense  above  Indicated,  a  power 
previously  exercised  by  a  court  of  equity 
and  by  the  Constitution  conferred  upon  that 
court  Therefore  It  will  be  taken  for  granted 
that  the  Legislature  meant  only  what  It  said, 
namely,  that  the  act  was  to  apply  only  to 
taxes  collected  by  county  treasurers.  Then, 
too,  there  is  the  fact  that  the  state  Treasurer 
la  an  officer  of  the  state,  and  the  act  does 
not  give  permission  to  sue  state  officers  as 
would  be  necessary  to  a  suit  in  case  it  be 
held  that  suing  the  Treasurer  would  in  efTect 
be  suing  the  state.  An  extended  discussion 
of  this  question  Is  not,  we  think,  necessary 
to  the  determination  of  the  case.  It  seems 
to  be  well  settled  that  such  a  suit  would  in 
effect  be  against  the  state.  Lowry  v.  Thomp- 
son, 25  S.  C.  417,  1  S.  Ej.  141,  and  cases  cited. 
Under  this  holding,  however,  the  present 
case,  being  against  the  Comptroller  General, 
would  not  It  be  a  suit  against  the  state?  We 
think  not.  The  doctrine  Is  well  established 
by  a  line  of  cases  beginning  with  Osbom  v. 
Bank  of  United  States,  9  Wheat.  (U.  S.)  738. 
6  L.  Ed.  204,  that  a  court  will  restrain  a 
state  officer  from  executing  an  unconstitu- 
tional statute  of  the  state,  when  to  execute  It 
would  violate  rights  and  privileges  of  the 
•complainant  which  had  been  guaranteed  by 


the  Constitution  and  would  woric  Irreparable 
damage  and  injury  to  him.  The  principle 
Is  discussed  at  length  and  reaffirmed  in  the 
comparatively  recent  case  of  Pennoyer  v.  Mc- 
Connaughy,  140  U.  S.  1,  11  Sup.  Ct.  899,  35 
L.  Ed.  363.  The  distinction  seems  to  be 
based  on  the  fact  that  an  officer,  while  at- 
tempting to  execute  an  unconstitutional  law, 
is  not  acting  by  any  authority  of  the  state, 
and  therefore  in  that  Identical  act  is  not  to 
be  regarded  as  a  state  officer.  For  example, 
if  the  tax  In  question  is  unlawful,  then  the 
Comptroller  General  in  collecting  it  is  not 
acting  for  the  state,  for  It  would  be  a  con- 
tradiction to  say  that  the  acts  for  the  state 
In  exacting  a  tax  were  not  autliorized  by 
state  law.  On  the  oth^r  band.  If  even  an 
Illegal  tax,  or  an  illegal  deed,  as  In  Lowry 
y.  Thompson,  supra,  be  In  the  hands  of  a 
state  officer,  holding  it  for  the  benefit  of  the 
state,  the  officer's  custody  of  the  money  or 
paper  Is  the  state's  custody,  and  the  liability 
for  it  the  state's  liability.  As  we  have  en- 
deavored to  show  above,  the  remedy  before 
the  act  in  question  was  by  prohibition  or  in- 
junction, and,  until  that  remedy  Is  specifical- 
ly taken  away  by  the  establishment  of  an 
adequate  legal  remedy,  this  court  may  issue 
these  writs.  Under  the  common  law,  no  otti- 
er  remedy  was  regarded  as  adequate,  and  In 
this  case,  one  not  having  been  provided  by 
statute,  we  are  forced  to  the  conclusion  that 
the  petitioner  has  no  adequate  remedy  at 
law  If  the  act  requiring  the  tax  is  null  and 
void. 

This  brings  ns  then  to  the  question  of  the 
constitutionality  of  the  act  The  statute,  aft- 
er requiring  corporations  to  make  certain  an- 
nual reports  to  the  Comptroller  General,  pro- 
vides: "Every  corporation  organized  under 
the  laws  of  this  state  to  do  business  for 
profit,  other  than  railroad  companies,  express* 
companies,  street  railway  companies,  naviga- 
tl(m  companies,  water  works  companies,  pow- 
er companies,  light  companies,  telephone  com- 
panies, telegraph  companies,  parlor,  dining 
and  sleeping  car  companies,  shall  upon  filing 
the  report  required  of  them  In  section  one, 
pay  to  the  state  treasurer  on  or  before  the 
first  day  .of  April  In  each  year,  an  annual 
license  fee  of  one  half  of  one  mill  upon  each 
dollar  paid  In  the  capital  stock  of  said  cor- 
porations, said  license  fee  shall  not  be  less 
than  five  dollars  in  any  case."  Petitioner 
contends  that,  as  Its  charter  was  issued  un- 
der the  laws  of  1893,  the  act  of  1904  was  in 
effect  a  violation  of  the  contract  existing  be- 
tween Itself  and  the  state.  This  contention 
we  think  cannot  be  sustained.  There  is  no 
express  language  in  the  charter  held  by  the 
petitioner  by  which  the  state  contracts  not  to 
alter  any  of  the  provisions  therein  contained. 
Even  if  we  concede  the  proposition  that  the 
state  may  so  contract,  yet,  where  It  does  not 
do  so,  but,  on  the  contrary.  Issues  the  char- 
ter under  general  laws  expr^sly  reserving  to 
the  state  the  power  to  alter  the  charter  at 
pleasure,  it  seems  clear  that  such  a  contract 
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cannot  be  Implied.  Tbe  charter  here  In  qaes- 
tlon  was  Issued  subsequent  to  tbe  Constitn- 
tlon  of  1895,  and  was  therefore  Issued  In  con- 
templation of  any  proTlsion  contained  there- 
in. Article  9,  {  2,  of  that  instrument  pro- 
vides: "That  no  charter  shall  be  granted, 
changed  or  amended  by  special  law,  except 
In  case  of  such  charitable,  educational,  penal 
or  reformatory  corporations  as  may  be  under 
the  control  of  the  state,  or  may  be  proylded 
for  in  this  constitution,  but  the  General  As- 
sembly shall  provide  by  general  laws  for 
changing  or  amending  existing  charters,  and 
for  tbe  organization  of  all  corporations  here- 
after to  be  created,  and  any  such  law  so  pass- 
ed, as  well  as  all  charters  now  existing  or 
hereafter  created,  st^all  be  subject  to  future 
repeal  or  alteration.  •  •  •"  This  lan- 
guage. It  would  seem,  gives  the  I^eglslature 
almost  u&llmited  power  in  this  respect.  And 
It  cannot  be  said  that  the  i>ower  so  conferred 
is  repugnant  to  the  Constitution  of  the  Unit- 
ed States,  as  violative  of  the  obligation  of  a 
contract,  for  the  reason  that  every  c<mtract 
made  between  the  state  and  a  corporation 
has  in  view  this  section  of  the  Constitution. 
Nor  can  this  provision  be  said  to  be  against 
public  policy,  for  the  issuing  of  such  charters 
is  entirely  within  the  discretion  of  the  state. 
It  has  a  right  to  refuse  them  altogether, 
should  it  seem  necessary  and  proper.  Un- 
limited franchises  and  special  privileges  are 
not  always  beneficial  to  a  common  wealth. 
Therefore,  If  it  says  to  persons  wishing  to 
incorporate  themselves  and  to  enjoy  the  bene- 
fits of  such  incorporation  that  the  incorpora- 
tion Is  upon  condition  that  whenever  the  pub- 
lic welfare  demands  It  sncb  change  may  be 
made  In  the  contract  as  to  it  seems  proper, 
tbe  organization  has  no  right  to  complain  if 
such  change  is  made.  Yet  we  must  not  lose 
sight  of  the  fact  that  when  incorporated  the 
organization  becomes  in  a  certain  sense  in- 
dividualistic, and  is  therefore  entitled  to  all 
of  the  protective  laws  of  tbe  comm<Hiwealtta. 
Its  property  cannot  arbitrarily  be  taken  from 
It,  nor  can  it  be  unjustly  discriminated 
against  This  Is  one  of  the  grounds  upon 
which  the  petitioner  would  have  the  act  of 
1904  declared  null  and  void.  He  seeks  to 
show  that,  while  the  tax  here  in  question  ap- 
plies to  corporations,  it  does  not  apply  to  in- 
dividuals who  are  in  the  same  line  of  buiri- 
ness.  Granting  the  contention  to  be  trv»  we 
do  not  think  It  necessarily  follows  that  such 
a  classification  is  arbitrary  or  unjust  No 
one  will  deny  that  there  are  many  advan- 
tages incident  to  corporate  bodies  whi<??'-'are 
enjoyed  by  individual  dealers.  Assureif^ur- 
ation  of  life,  the  centralization  and  ■''Hm- 
bination  of  large  capital  stoclu,  nsuar  far 
surpassing  that  invested  by  individual/;  lud 
numerous  other  benefits  conferred  by  tl*  in- 
corporation, all  serve  logically  to  place  ?c.  po- 
tations in  a  class  to  themselves.  Now,  were 
the  Legislature  tp  undertake  to  say  th^t  cer- 
tain corporations  should  pay  the  llcei^'!  tax 
here  in  question,  while  others  of  the  '^ame 


class  were  excepted,  we  think  this  would  be 
Justly  termed  a  discrimination.  Where,  how- 
ever, ail  corporations  of  like  kind  are  put  in 
one  class  and  subjected  to  common  burdens, 
we  think  it  cannot  be  said  that  such  action 
is  discriminatory  or  arbitrary.  A  similar 
question  was  considered  at  len^  in  the  case 
of  Simmons  v.  Telegraph  Co.,  63  S.  C.  430,  41 
S.  E.  S221,  where  the  court  said:  "LegUla- 
tlon  is  not  unequal  nor  discriminatory  in  the 
sense  of  the  equality  clause  of  the  Constitu- 
tion, merely  because  it  is  special  or  limited 
to  a  particular  class.  The  decisions  of  the 
United  States  Supreme  Court  establish  that 
the  Legislature  has  power  to  make  a  classi- 
fication of  persons  or  property  for  public  pur- 
poses, provided  such  classification  is  not  ar- 
bitrary and  bears  reasonable  relation  to  tbe 
purpose  to  l>e  accomplished,  and  tbit  the 
equality  clause  is  not  violated,  when  all  with- 
in the  designated  class  are  treated  alike." 

Petitioner,  relying  on  article  8,  {  6,  of  tbe 
Constitution,  alleges  that  the  tax  levied  by 
tl;e  act  In  question  is  uniform,  and  not  grad- 
uated, and  Is  therefore  void.  A  considera- 
tion of  that  section  will  show  that  it  was  in- 
tended to  apply  to  licenses  imposed  by  mn- 
nicipal  corporations  and  refers  in  no  way 
whatever  to  franchises  granted  by  tbe  state. 
We  do  not  think,  however,  that  even  were 
the  section  applicable,  it  would  be  any  ground 
upon  which  to  hold  the  act  void.  The  ob- 
ject of  the  graduation  is  to  make  such  taxes 
as  far  as  possible  uniform.  A  Just  impo- 
sition is  the  end  In  view.  Now,  it  will  readily 
be  conceded  that  had  the  Legislature  seen 
fit,  instead  of  imposing  a  tax  of  one-half  of 
a  mill  on  the  capital  stock  of  Its  corporations, 
to  impose  a  definite  amount  say  $500,  or  a 
like  amount  as  a  privilege  of  doing  business 
In  the  state,  its  power  would  not  have  been 
questioned.  The  former  plan,  we  presume, 
seemed  more  equitable  and  just  Instead  of 
making  an  arbitrary  classification  of  corpora- 
tions having  various  amounts  of  capital  stock, 
the  Legislature  saw  fit  to  require  each  to  pay 
a  certain  amount  upon  its  stock.  This  meth- 
od causes  a  corporation  to  pay  for  the  privi- 
lege it  enjoys  as  measured  by  its  capital 
stock.  As  compared  with  other  corporations 
it  pays  no  more  nor  no  less  than  it  is  entitled 
to  pay.  In  this  view,  capital  stock  is  mere- 
ly a  measure  by  which  the  amount  to  be 
charged  for  the  franchise  is  to  be  ascertain- 
ed. The  Imposition  made  by  the  act  cannot 
In  a  true  sense  be  said  to  be  a  tax  on  the 
capital  invested.  The  amount  so  directed  to 
be  paid  is  for  the  privilege  of  carrying  on 
business  In  the  state.  Apart  from  this  privi- 
lege tax,  of  course,  property  In^tbe  state  is 
subject  to  the  regular  levies  for  county  and 
state  purposes.  It  seems  so  evident  that  a 
state  has  a  right  to  make  s<^  exactions 
from  its  domestic  corporations,  its  own  crea- 
tures, that  no  one  would  question  Ita  exe^ 
else.  Certainly  such  an  exercise  involves  no 
double  taxation,  for  the  privilege  is  clearly 
one  thing,  and  tbe  property  Is  another.    That 
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the  state  has  a  right  to  tax  such  privileges 
has  been  held  In  a  line  of  casea  beginning 
almost  with  the  foundation  of  oar  republic. 
The  general  rule,  as  laid  down  by  Judge 
Gooley  In  his  work  on  Taxation,  Is  as  fol- 
lows: "Elrery  person  within  the  state  owing 
temporary  or  permanent  allegiance  to  It,  all 
property  of  every  description  within  the  state 
and  entitled  to  the  protection  of  its  laws,  ev- 
ery private  franchise,  privilege,  business,  or 
occupation,  is  subject  to  be  taxed  by  the 
state,  in  return  for  beneflts  received  and  an- 
ticipated from  state  government  and  protec- 
tion." 

The  supreme  taxing  power  of  the  state  Is 
vested  in  the  Legislature.  The  presumption 
Is  that  It  will  always  exercise  that  power 
with  due  regard  to  the  Constitution  of  the 
state  and  of  the  United  States,  and  It  Is  only 
where  Its  acts  are  clearly  unconstitutional 
that  this  court  will  set  tbem  aside.  Again, 
any  doubt  must  always  be  resolved  In  favor 
of  the  constitutionality  of  Its  action.'  With 
these  principles  In  mind,  we  do  not  hesitate 
to  say  that  the  act  here  before  the  court  is 
constitutional,  and  the  petition  must  be  dis- 
missed. 

The  Judgment  of  this  court  Is  that  the  mo- 
tion be  denied,  and  the  petition  dismissed. 


STATE  V.  POPa 

(Supreme  Court  of  South  Carolina.    April  Term, 
1907.    On  Rehearing.  Sept.  27,  1907.) 

1.  Cbiminal  Law— Rulings  or  Motions  fob 
CoNTiNTjAWCES— Review. 

Motions  for  continuance  In  a  criminal  case 
for  the  absence  of  witnesses  are  addressed  to 
the  discretion  of  the  trial  court,  and  its  rulings 
will  not  be  disturbed,  unless  the  discretion  has 
been   abused. 

SEA.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  15.  Criminal  Law,  f  3015.] 

2.  Saitb— Absence  of  Witnesses— Matebiai,- 
rrr  of  Testimony. 

Circuit  court  rule  27  declares  that  no  mo- 
tion for  a  continuance  for  the  absence  of  wit- 
nesses shall  be  granted  without  the  oath  of  a 
party  or  his  counsel  that  the  witness  is  ma- 
terial. On  a  motion  for  a  continuance,  accused 
in  his  affidavit  averred  that  it  was  impossible 
for  him  to  state  what  an  absent  witness  would 
testify  to  and  his  counsel  made  no  affidavit 
Held,  that  the  court  properly  denied  the  applica- 
tion, on  the  ground  that  the  materiality  of  the 
testimony  was  not  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Iaw,  f  1355.] 

3.  Witnesses— Right  of  Accused  to  Com- 
pt;i.soRY  Process  fob  Witnesses — Consti- 
tutional Pbovisions. 

Const  art  1,  i  18,  giving  to  accused  com- 
pulsory pi  uess  for  witnesses  in  his  favor,  is 
sufficiently  complied  with  where  accused  was 
awarded  compulsory  process,  under  which  a  wit- 
ness was  bound  over  under  recognizance  to  ap- 
pear, and  Vhe.'e  a  bench  warrant  was  subse- 
quently issued  >  >t  the  arrest  of  the  witness. 

4.  Same. 

Const  art  1,  (  18.  giving  to  accused  com- 
pulsory process  for  witnesses  "in  his  favor," 
does  not  require  the  court  to  issue  compulsory 
process  for  any  one  the  accused  may  designate 
aa  a  witness,  but  there  must  be  a  showiitf  that 


the  person  wanted  is  a  witness  in  favor  of  ao- 
cused,  and  that  his  testimony  will  be  material. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {  5.] 

Pope,  C.  J.,  and  Gary,  A.  X.  dissenting. 

Appeal  from  General  Sessions  Circuit  Court 
of  Hampton  Cotmty ;   Geo.  W.  Gage,  Judge. 

J.  Henry  Pope,  Jr.,  was  convicted  of  man- 
slaughter, and  be  appeals.    Affirmed. 

John  S.  Reynolds  and  W.  S.  Smith,  for 
appellant  Solicitor  James  E.  Davis  and  W. 
S.  TlUlngbast,  for  the  State. 

JONES,  J.  At  the  October  term,  1906,  of 
the  court  of  general  sessions  for  Hampton 
county,  the  appellant  was  adjudged  guilty  of 
manslaughter  and  sentenced.  At  the  call  of 
the  case,  a  motion  for  continuance  of  the  term 
was  made  in  behalf  of  the  defendant,  upon 
the  ground  that  a  material  witness,  Dr.  M. 
L.  Peeples,  was  absent  after  having  been  duly 
bound  over  according  to  law.  The  witnesr, 
was  bound  over  on  the  22d  of  October,  tbi 
day  on  which  the  term  began,  and  was  In  at- 
tendance on  the  court  for  some  time,  but  left 
after  having  been  warned  not  to  leave  by  de- 
fendants attorney.  It  does  not  appear  pre- 
cisely when  the  witness  left,  or  when  defend- 
ant's attorneys  were  Informed  that  he  intend- 
ed to  leave  or  had  left,'  but  on  October  25th 
Judge  Gage,  on  the  application  of  defendant's 
attorneys.  Issued  a  bench  warrant  directing 
the  sheriff  to  arrest  the  witness  and  bring  him 
to  the  bar  of  the  court  The  record  falls  to 
disclose  the  cause  of  the  absence  of  tbe  wit- 
ness, or  the  reason  why  the  sheriff  failed  to 
arrest  him.  After  Issuing  the  bench  warrant. 
Judge  Gage  ordered  the  trial  of  the  case  to 
proceed  over  tbe  protest  of  defendant's 
counsel ;  but  it  does  not  appear  whether  the 
trial  was  bad  on  the  25th,  26th,  or  27th  of 
October.  It  appears  that  the  court  ruled 
that  the  solicitor  having  agreed  to  accept 
what  the  witness  would  swear  to  the  trial 
must  proceed.  The  appellant  urges  two  ex- 
ceptions for  reversal:  (1)  error  in  refusing  a 
contlnuanco  when  it  appeared  that  the  wit- 
ness had  been  regularly  bound  over  as  an  ex- 
pert witness;  It  being  Impossible  for  the 
defendant  to  put  In  the  shape  of  an  affidavit 
what  the  witness  would  testify  to  if  present 
(2)  Error  In  forcing  defendant  to  trial  in  the 
absenc|(  of  said  witness  who  was  duly  bound 
over  and  for  whom  bench  warrant  had  been 
Issued,  but  had  not  been  served  or  return 
made  thereon  by  the  sheriff,  thereby  depriv- 
ing 6'  'indent  of  his  constitutional  right  to 
have  .mpulsory  process  for  obtaining  wit- 
nesse  in  his  favor.  Motions  for  con- 
tluu4*n^  on  account  of  the  absence  of  wit- 
ness^ ■  re  addressed  to  the  discretion  of  the 
trial  .J  art,  and  the  court  will  not  Interfere 
nnle&  i  clear  case  of  abuse  of  discretion  Is 
sbowu.  State  v.  Murphy,  48  S.  C.  6,  25  S. 
E.  43 ;  Jtate  v.  Smith,  66  S.  C.  378,  34  S.  B. 
657.  T  ■;  discretion  of  the  court  in  this  case 
was  nc    abused  nor  was  It  controlled  by  any 
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erroneous  view  of  the  law.  In  fact,  the  court 
acted  In  conformity  with  rule  27  of  the  cir- 
cuit court,  declaring  that  no  motion  fbr  con- 
tinuance beyond  the  term  on  account  of  the 
absence  of  a  witness  shall  be  granted  without 
the  oath  of  the  party,  his  counsel,  or  agent, 
to  the  effect  (t)  that  the  witness  Is  material; 
(2)  that  the  motion  Is  not  Intended  for  delay, 
but  Is  made  solely  because  he  cannot  go  safe- 
ly to  trial  without  such  testimony;  (3)  that 
he  has  used  due  diligence  to  procure  the  tes- 
timony of  the  witness,  or  such  other  circum- 
stances as  will  satisfy  the  court  that  his  mo- 
tion Is  not  Intended  for  delay;  and  (4),  In 
addition  to  the  foregoing;  the  afiSdavIt  must 
set  forth  what  facts  he  believes  the  witness. 
If  present,  would  testify  to  and  the  grounds 
of  such  belief. 

No  such  affidavit  was  presented  to  the 
court  notwithstanding  the  offer  of  the  solicit- 
or to  accept  what  the  witness  would  swear 
to.  It  is  stated  In  the  exception  that  It  was 
Impossible  for  defendant  to  state  what  the 
expert  witness  would  testify  to  if  present. 
Matters  of  fact  stated  only  in  an  exception 
cannot  be  considered  by  the  court;  but.  If 
this  statement  were  properly  In  the  record. 
It  would  not- avail,  for  it  la  to  be  presumed 
that.  If  the  defendant  could  not  malie  the 
statement  required  by  the  rule  of  court,  his 
counsel  surely  could  have  done  so.  Under  the 
circumstances,  it  may  fairly  be  assumed  that 
the  circuit  court  was  not  satisfied  that  the 
testimony  of  the  absent  witness  was  material. 
In  the  case  of  State  v.  Way,  38  S.  0.  S33, 
17  S.  E.  89,  it  was  held  not  reversible  error 
to  refuse  to  continue  a  case  on  the  ground  of 
the  absence  of  witnesses  subpoenaed  to  ap- 
pear, even  though  the  prosecuting  attorney 
refused  to  admit  that  they  would  testi^ 
what  was  expected  of  them.  In  State  v  Box, 
66  S.  C.  402,  44  S.  E.  969,  a  bench  warrant 
had  been  Issued  for  the  arrest  of  the  absent 
witnesses.  Three  of  the  witnesses  were 
brought  into  court  the  next  morning,  but  the 
warrant  bad  not  been  executed  as  to  the  oth- 
ers. One  of  the  exceptions  alleged  error  in 
forcing  defendant  to  trial  when  sufficient  time 
had  not  been  allowed  the  sheriff  to  execute 
the  bench  warrant.  This  court  held  there 
was  no  abuse  of  discretion,  and  the  court 
emphasized  the  fact  that  rule  27,  referred  to 
above,  sets  down  what  course  the  accused 
should  pursue  to  obtain  a  continuance. 

Under  article  1,  t  18,  of  the  Constitution, 
and  section  45  of  the  Criminal  Code  of  1902, 
It  is  true  that  in  all  criminal  prosecutions 
the  accused  shall  have  compulsory  process  for 
obtaining  witnesses  "In  bis  favor."  This 
right  was  so  far  accorded  the  appellant  as  that 
compulsory  process  was  awarded  him  un- 
der which  a  witness  was  bound  over  under  re- 
cognizance to  appear,  and  on  his  application  a 
bench  warrant  was  afterwards  Issued  for 
the  arrest  of  the  witness,  so  that  the  real 


point  of  the  complaint  Is  not  that  compulsory 
process  was  denied  the  accused,  but  that,  such 
process  having  been  granted  whenever  sought, 
the  court  declined  to  continue  the  case  for 
the  term  on  the  showing  made,  which  we 
have  shown  was  not  such  as  Justice  and  the 
rule  of  the  court  required,  it  not  appearing 
that  the  witness  was  material. 

The  judgment  of  the  circuit  court  is  af- 
firmed by  an  equal  division  of  the  court. 

WOODS,  3.  I  concur  in  affirming  the 
Judgment  on  the  ground  that  there  was  noth- 
ing before  the  court  to  show  the  materiality 
of  the  absent  witness.  The  Constitution  gives 
the  accused  the  right  "to  have  compulsory 
process  for  obtaining  witnesses  In  his  favor." 
Obviously  this  does  not  mean  the  court  is 
bound  to  Issue  compulsory  process  for  any- 
body the  defendant  may  designate  as  a  wit- 
ness. Much  less  does  It  mean  that  the  cause 
must  be  continued  for  the  absence  of  any  one 
who  may  be  designated  as  a  witness  for  defend- 
ant. There  must  be  a  showing  that  the  per- 
son wanted  is  really  a  witness  "in  favor"  of 
the  defendant,  and  that  his  testimony  would 
be  material  to  the  defendant's  cause. 

POPE,  a  J.  I  dissent  The  Constitution 
provides  that  compulsory  process  shall  be 
made  to  obtain  witnesses.  This  was  not 
given.  Rule  of  court  must  yield  to  the  Con- 
stitution. 

OART.  A.  J.  (dissenting).  Section  18,  arc 
1,  of  the  Constitution,  provides  that  the  ac- 
cused shall  have  compulsory  process  for  ob- 
taining witnesses  In  his  favor,  and  this  pro- 
vision is  mandatory.  This  right  is  not  ex- 
hausted because  a  witness  at  one  time  was 
arrested  and  bound  over  to  attend  court,  but 
continues  until  the  accused  Is  placed  upon  his 
trial,  unless  waived  or  forfeited  by  bis  con- 
duct, of  which  there  Is  no  evidence  whatever 
In  this  case,  nor  does  the  record  show  that 
the  ruling  of  his  honor  the  presiding  Judge 
was  based  upon  such  ground.  As  long  as  this 
right  continues,  the  accused  cannot  be  forced 
to  trial,  even  though  the  Solicitor  may  be 
willing  to  accept  as  testimony  what  the  wit- 
ness would  bwear  If  present 

For  these  reasons,  I  dissent 

On  Rehearing. 

PER  CURIAM.  Judgment  of  the  circuit 
court  affirmed,  for  reasons  stated  in  the  opin- 
ions of  Associate  Justices  JONES  and 
WOODS,  heretofore  filed. 

JONES  and  WOODS,  JJ.,  and  GARY. 
KLUGH,  DANTZLER,  PRINCE,  MEMMIN- 
GER,  HTDRICK,  and  WILSON,  Circuit 
Judges,  concur.  POPE,  J.,  and  GART,  A. 
J.,  dissent 
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EDWARDS  T.  HAIiB. 
(Supreme  Court  of   Georgia.    Aug.   16,   1907.) 

PAKTNEBSHIP— BVIDENCE  TO   ESTABLISH. 

The  evidence,  thoueb  conflirting,  amply  au- 
thorized the  verdict,  ana  no  sufficient  reason  has 
been  shown  for  reversing  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  {  76.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Banks  (k>nn- 
ty;   C.  H.  Brand,  Judge. 

Action  by  Hugh  Edwards  against  J.  P. 
Hale.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Edwards  filed  bis  petition  against  Hale, 
alleging  that  the  defendant  was  indebted  to 
him  in  the  sum  of  $250  on  account  of  tbe 
breach  of  a  partnership  agreement;  that  they 
entered  Into  an  oral  agreement  to  form  a 
partnership  under  the  name  of  "John  P. 
Hale,  Proprietor";  that  Hale  was  to  furnish 
tbe  capital  to  start  tiie  business;  that  both 
were  to  rent  a  bouse,  and  Eklwards  was  to 
conduct  the  business  and  talie  out  a  reason- 
able amount  for  his  support,  and  the  profits 
and  losses  were  to  be  borne  equally;  that  the 
plaintiff  went  to  work  in  good  faith  and 
bnllt  up  a  good  business,  which  was  Increas- 
ing dally;  that  there  was  no  time  especially 
agreed  on  as  to  how  long  the  partnership 
should  continue,  but  It  was  understood  that 
It  was  not  to  be  terminated  without  three 
months'  notice;  and  that,  notwithstanding 
such  agreement,  the  defendant,  without  any 
notice  to  petitioner,  took  charge  of  the  busi- 
ness and  refused  to  allow  him  to  participate 
therein,  and  deprived  him  of  all  bis  rights 
as  a  partner.  The  petition  concludes  In  the 
following  language:  "Your  petitioner  fur- 
ther shows  that,  being  turned  out  of  tbe 
business  without  any  notice,  be  was  out  of 
employment  and  lost  his  time  and  profits, 
for  three  months,  which  he  was  entitled  to, 
all  to  the  value  of  said  $260,  which  the 
said  defendant  Is  Justly  indebted  to  peti- 
tioner." The  defendant  filed  an  answer  In 
which  be  denied  all  liability.  At  tbe  trial 
tbe  plaintiff  testified  that  the  agreement  was 
as  set  forth  In  the  petition.  The  testimony 
of  the  defendant  was  to  the  effect  that  there 
was  no  partnership  whatever;  that  the  plain- 
tiff was  simply  employed  to  conduct  tbe  busi- 
ness, and  was  to  be  paid  for  his  services 
one-half  of  tbe  profits;  that  he  had  no  inter- 
est in  tbe  business,  and  was  not  liable  In 
any  way  for  the  losses;  that  for  a  sufficient 
cause  be  was  discharged;  and  that  all  that 
was  due  him,  under  tbe  terms  of  the  agree- 
ment, had  been  tendered  to  blm,  which  he  bad 
refused  to  receive.  The  trial  resulted  in  a 
verdict  for  the  defendant,  and  the  plaintiff 
assigns  error  upon  the  refusal  of  tbe  Judge 
to  grant  a  new  trlaL 

W.  W.  Static,  tor  plaintiff  In  error.    H.  H. 
Perry,  for  defendant  In  error. 
58S.E.— 62 


COBB,  P.  J.  (after  stating  the  facts  as 
above).  The  controlling  issue  was  partnership 
or  no  partnership.  The  evidence  upon  this 
subject  was  conflicting.  It  is  contended  by 
counsel  tor  plaintiff  in  error,  In  his  brief, 
that  tbe  evidence  was  sufficient  to  authorize 
a  finding  either  way.  It  is  therefore  only 
necessary  to  determine  whether  any  error  of 
law  had  been  committed  which  would  au- 
thorize a  reversal  of  the  Judgment.  Error 
Is  assigned  upon  the  following  charge  of  tbe 
court:  "If  there  be  no  agreement  as  to  the 
time  of  the  continuance,  the  partnership  is 
at  will,  and  may  be  dissolved  at  any  time 
by  any  partner  giving  the  other  three  months' 
notice;  and  If  this  be  the  truth  of  the  case, 
If  the  defendant  dissolved  It  without  this 
notice,  then  the  plaintiff  can  recover  what 
tbe  profits  would  amount  to  for  said  three 
months,  and  no  more,  and  tbe  burden  Is  up- 
on tbe  plaintiff  to  show  what  these  profits 
would  amount  to."  Error  Is  assigned  upon 
this  charge,  for  the  reason  that  It  limited  the 
plaintUTs  recovery  to  the  profits  that  might 
have  been  made  during  the  three  months  fol- 
lowing the  wrongful  dissolution  of  the  part- 
nership, and  placed  the  burden  upon  the 
plaintiff  of  showing  what  his  damages  would 
be.  As  will  be  seen  from  the  statement  of 
facts,  the  plaintiff  distinctly  alleges  that  bis 
damages  were  tbe  loss  of  profits  during  the 
three  months,  and  hence  there  was  no  error 
In  the  Judge  limiting  the  plaintiff's  recovery 
In  tbe  manner  In  which  It  bad  been  limited 
In  his  petition.  Neither  was  there  any  error 
In  Instructing  the  Jury  that  the  burden  was 
upon  the  plaintiff  to  prove  his  damages.  He 
must  furnish  some  basis  upon  which  the  jury 
could  estimate  the  damages  resulting  to  him 
from  the  breach  of  the  partnership  agree- 
ment It  may  be  that  under  the  petition  tbe 
plaintiff  would  have  been  entitled  to  re- 
cover nominal  damages  for  tbe  breach  of  the 
contract,  even  though  there  was  no  evidence 
as  to  any  actual  damages  sustained;  but  It 
Is  well  settled  that  In  an  action  upon  a  con- 
tract a  new  trial  will  not  be  ordered  merely 
for  the  purpose  of  allowing  a  plaintiff  to 
recover  nominal  damages.  Roberts  v.  Glass, 
112  Ga.  458,  37  S.  E.  704;  Bloom  v.  Amerlcus 
Grocery  Co.,  116  Ga.  7S4,  43  S.  E.  54. 

Error  is  also  assigned  upon  the  following 
charge:  "In  order  to  constitute  a  partner- 
ship by  Joint  Interest  In  the  profits  and 
losses,  the  partners  must  share  in  all  losses 
sustained  by  the  partnership.  The  word 
'loss'  in  this  section  [section  2C20]  means 
something  more  than  the  mere  failure  to 
realize  profits."  The  error  assigned  upon 
this  charge  Is  that  it  precludes  the  jury  from 
finding  for  the  plaintiff  profits  which  had 
been  added  to  tbe  business,  and  that  the 
court  did  not  define  the  term  "losses."  So 
far  as  the  latter  assignment  of  error  is  con- 
cerned, it  is  sufficient  to  say  that,  if  any 
definition  of  this  term  used  in  the  Code  sec- 
tion had  been  desired.  It  should  have  been 
the  subject  of  a  proper  written  request    Tbe 
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first  crltldnn  Is  not  well  taken,  for  the  rea- 
son that  the  court,  in  the  charge  referred  to, 
was  not  undertaking  to  determine  bow  an 
accounting  should  be  had  to  determine  the 
profits  and  losses  of  the  business,  but  simply 
defining  what  was  a  partnership  under  the 
law. 

The  only  other  assignment  of  error  Is  an 
objection  to  the  testimony  of  a  certain  wit- 
ness as  to  the  statement  of  the  father  of  the 
defendant  in  the  absence  of  both  the  plaintiff 
and  defendant  The  Judge,  in  a  note  to  the 
motion  for  a  new  trial,  says  that  this  eTt- 
dence  was  admitted  for  the  purposes  of  Im- 
peachment. Even  if  .this  evidence  was  im- 
properly admitted,  for  the  reason  that  it 
sought  to  impeach  the  witness  upon  a  matter 
which  was  immaterial,  the  error  was,  un- 
der all  the  circumstances,  not  of  such  grave 
nature  as  to  require  a  reversal  of  the  Judg- 
ment. 

Judgment  afBrmed.  All  the  Justices  caor 
cur. 


FORD  V.  CLARK. 
(Supreme  Court  of  Georgia.    Aug.  14,  1007.) 

1.  Judgment— Motion  to  Vaoatb— Fraud, 

A  judgment,  founded  on  a  verdict  obtained 
by  fraud  practiced  on  the  defendant  and  the 
court,  may  be  let  aside,  and  the  original  case 
reinstated,  in  a  court  of  law,  with  proper  plead- 
ings, and  with  all  the  parties'  at  interest  as 
parties  to  the  motion ;  the  motion  being  made 
at  the  term  of  the  court  at  which  the  verdict 
and  judgment  were  entered,  and  the  movant 
showing  that  be  was  not  in  laches,  had  a  meri- 
torious defense,  and  announcing  ready  for  an 
instant  trial. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  IS  712,  713.] 

2.  Saus— Evidence. 

The  motion  to  vacate  the  verdict  and  Judg- 
ment and  to  reinstate  the  case  met  the  require- 
ments of  the  foregoing  rule,  and  was  supported 
by  the  evidence,  and  the  discretion  of  the  trial 
Judge  in  vacating  the  verdict  and  judgment  and 
reinstating  the  case  was  not  abused. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  8S  712,  713.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;   R.  G.  MltcheU,  Judge. 

Action  by  J.  J.  Ford,  administrator,  against 
W.  S.  Clark.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Ford,  as  administrator  of  Graves,  tmstitnt- 
ed  his  action  of  ejectment  against  W.  S. 
Clark,  returnable  to  the  April  term,  1906,  of 
Colquitt  superior  court  At  the  next  term  a 
verdict  was  rendered  In  favor  of  plaintiff, 
and  a  Judgment  entered  thereon.  During  the 
same  term,  the  defendant  filed  bis  motion  to 
vacate  and  set  aside  the  verdict  and  Judg- 
ment, alleging  that  previously  to  the  institu- 
tion of  the  suit  he  bad  deposited  his  title 
deed  to  the  premises  in  dispute  with  the 
counsel  for  the  plaintiff  In  the  ejectment  suit 
As  soon  as  be  was  served  with  a  copy  of  the 
petition,  be  applied  to  plaintiff's  counsel  for 


bis  deeds,  for  the  purpose  of  preparing  his 
answer  to  the  action  of  ejectment  when 
counsel  for  plaintiff  infocmed  him  that  it 
was  unnecessary  to  file  any  answer  to  the 
case;  that  he,  as  attorney  for  the  plaintiff, 
would  withdraw  the  suit ;  and  that  the  same 
would  never  go  to  trial.  Relying  upon  this 
statement,  movant  did  not  file  an  answer  to 
the  suit  He  avers  that  he  had  a  meritori- 
ous defense  to  the  ejectment  suit  and  sets 
out  facts  showing  a  good  prescriptive  title 
to  the  land  embraced  in  the  suit  He  alleges 
that  be  bad  no  knowledge  that  counsel  for 
the  plaintiff  bad  violated  his  promise  to  dis- 
miss the  suit  until  the  term  of  court  at 
which  Judgment  was  token,  and  after  the 
plaintiff's  counsel,  without  notice  to  bim, 
bad  taken  a  verdict  and  Jiidgm«it  against 
him.  He  offered  to  file  his  answer  Instantor 
and  announced  ready  for  trial  on  the  merits 
of  the  ejectment  suit  When  this  petition 
was  presented  to  the  Judge,  he  granted  a 
rule  nisi  directed  to  Ford,  as  administrator, 
requiring  him  to  show  cause  instanter  why 
the  verdict  and  Judgment  should  not  be  set 
aside  and  the  defendant  allowed  to  file  bis 
answer  as  prayed.  Due  and  legal  service  at 
the  order  and  petition  were  acknowledged  by 
counsel  for  plaintiff  in  the  ejectment  suit 
The  plaintiff  moved  to  dismiss  the  proceed- 
ing, on  the  ground  that  it  was  a  motion  to 
set  aside  a  verdict  and  Judgment  not  predi- 
cated upon  a  defect  appearing  upon  the  face 
of  the  record.  The  court  overruled  this  mo- 
tion to  dismiss,  and  the  plaintiff  exceptedL 
After  hearing  the  evidence,  the  court  granted 
the  motion  to  set  aside  the  verdict  and  Judg- 
ment, and  this  Judgment  also  is  assigned  as 
error, 

W.  C.  McCall,  for  plain«tiff  in  error.  Ed- 
win L.  Bryan,  for  defendant  in  error. 

BVAKS,  J.  (after  stating  the  facts  as 
above).  1.  There  is  no  doubt  that  the  Judg- 
ment of  a  court  of  competent  Jurisdiction 
may  be  set  aside,  by  the  court  which  render- 
ed It,  for  fraud  and  irregularity.  Mobley  v. 
Mobley,  9  Ga.  247.  An  examination  of  pre- 
vious adjudications  of  this  court  disdoses 
some  apparent  confilct  as  to  the  proper  pro- 
cedure. In  Dugan  v.  McOlann,  60  Ga.  353,  it 
was  said  that  a  Judgment  may  be  vacated  for 
fraud,  accident,  or  mistake,  unmixed  with 
the  negligence  or  fraud  of  the  complaining 
party,  by  decree  In  chancery,  or  in  a  court 
of  law  with  appropriate  pleadings,  but  can- 
not be  set  aside  on  either  of  those  grounds 
on  motion.  It  has  been  repeatedly  held  by 
this  court  that  a  motion  to  set  aside  a  Judg- 
ment must  be  based  on  some  defect  which 
appears  on  the  face  of  the  record.  Regopou- 
las  V.  State,  116  Ga.  S96,  42  S.  B.  1014,  and 
citations.  But  not  all  motions  to  set  aside 
Judgments  are  necessarily  based  on  matter 
appearing  on  the  face  of  the  record.  For 
example,  any  Judgment  or  verdict  entered  up 
in  consequence  of  perjury  may  be  set  aside 
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ty."  Civ.  Code  1805,  |  6866.  Here  we  find 
clear  recognition  of  the  right  to  set  aside  a 
Judgment,  on  motion,  for  a  defect  not  ap- 
parent on  the  record.  In  Mobley  v.  Mobley, 
9  6a.  247,  there  was  a  motion  made  In  the 
court  of  ordinary  to  set  aside  a  Judgment 
granting  letters  of  dismission  to  an  adminis- 
trator, on  the  ground  of  fraud.  Objection 
was  made  to  the  evidence,  offered  to  prove 
the  fraud  alleged,  on  the  ground  "that  fraud- 
ulent acts,  however  flagrant,  could  not  be  giv- 
en in  evidence"  In  a  motion  to  set  aside  a 
Judgment  In  the  course  of  the  discussion  of 
tills  point,  Nlsbet,  J.,  said:  "Fraud  In  pro- 
curing a  Judgment  Is  ground  for  Its  reversal, 
both  In  law  and  equity.  It  Is  an  irregularity 
which  vacates  it  It  may  be  Inquired  Into 
by  the  court  which  rendered  the  Judgment." 
At  common  law  a  motion  to  set  aside  a  Judg- 
ment conld  be  predicated  upon  any  Irregu- 
larity In  the  judgment,  whether  appearing  In 
the  face  of  the  record  or  not  Judge  McCay 
Bald,  In  Fannin  v.  Durdin,  54  Oa.  479,  that 
the  provisions  of  our  Code  were  merely  de- 
claratory of  the  common  law;  but  his  re- 
marks were  said  to  be  obiter  dicta  in  the 
Case  of  Regopoulas,  supra.  Be  that  as  It 
may,  we  find  that  a«  early  as  the  case  of 
Mobley  v.  Mobley,  cited  from  0  Ga.  247,  It 
was  considered  proper  procedure  to  vacate 
a  Judgment  procured  by  fraud  to  file  a  peti- 
tion addressed  to  the  court  wherein  the  Judg- 
ment was  rendered,  distinctly  alleging  the 
specific  fraud  and  praying  a  rule  against  all 
the  parties  interested,  to  show  cause  why  the 
judgment  should  not  be  set  aside.  When  the 
rule  was  served,  the  court  on  the  day  there- 
in appointed,  would  proceed  to  bear  evidence 
relating  to  the  alleged  fraud.  This  practice 
was  approved  In  Turner  v.  Jordan,  67  Ga. 
604.  In  the  late  case  of  Union  Compress  Cow 
V.  Leffler,  122  Ga.  640,  50  S.  B.  483,  it  was 
held:  "In  a  proper  proceeding  by  petition, 
with  rule  nisi  or  process,  and  service  upon 
the  necessary  parties,  the  courts  of  this  state 
may  exercise  the  jurisdiction,  which  obtained 
at  common  law,  to  set  aside  judgments  for 
irregularities  not  appearing  on  the  face  of 
the  record."  See,  also,  Ayer  v.  James,  120 
Ga.  578,  48  8.  B.  154.  Whether  such  pro- 
ceeding be  technically  a  motion  to  set  aside 
a  Judgment,  or  denominated  by  other  ap- 
propriate name,  it  is  certainly  a  proceeding 
in  a  court  of  law,  and  It  would  be  Immaterial 
to  the  parties  haled  into  court  whether  they 
were  cited  to  appear  by  a  rule  Issued  by  the 
Judge,  or  process  in  tlie  name  of  the  judge. 
Issued  by  the  clerk. 

2.  The  movant  submitted  evidence  to  sus- 
tain the  truth  of  the  grounds  of  his  motion. 
He  proved  that  he  had  a  meritorious  de- 
fense to  the  ejectment  suit  viz.,  a  good  pre- 
scriptive title.  His  motion  was  made  at 
the  trial  term  of  the  ejectment  suit  and  he 
offered  instantly  to  plead  and  announced 
ready  for  trial.  The  plaintiff  in  ejectment 
would  not  have  been  delayed,  for  be  could 
not  have  had  a  trial  at  an  earlier  term  of 


the  court  The  movant  was  diligent  In  that 
he  moved  instantly  upon  knowledge  that  the 
plaintiff  had  taken  Judgment  against  him  in 
violation  of  his  promise  to  dismiss  the  suit 
An  application  to  vacate  a  verdict  and  judg- 
ment is  addressed  to  the  sound  discretion  of 
the  judge,  and  the  court  did  not  err  under 
the  evidence  submitted  in  setting  aside  the 
verdict  and  judgment  and  reinstating  the 
case. 

Judgment  affirmed.    All  tfie  Justicee  con- 
car. 


S0RRELL8  v.  MATTHEWS. 
(Supreme    Court   of   Georgia.    Aug.   16,    1907.) 

Fabcni  and  Child— Wboho  to  Child— Ac- 
tion  BT  PABENT. 

A  father  cannot  maintain  a  suit  for  a  wrong 
done  to  his  minor  child,  unless  he  has  incurred 
ft  direct  pecuniary  injury  therefrom,  by  reason 
of  loai  of  service  or  expenses  necessarily  con- 
sequent thereon.  It  follows  that,  if  a  teacher 
of  a  public  school  is  liable  to  any  one  for  ex- 
pelling a  pupil  therefrom,  an  action  therefor 
will  not  lie  in  favor  of  the  father  of  the  pupil, 
when  he  has  thereby  suffered  no  direct  pecuniary 
loss. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Randolph  CSoun- 
ty;  Moses  Wright  Judge. 

Action  by  J.  M.  Sorrells  against  C.  R. 
Matthews.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

J.  M.  Sorrells  brought  an  action  against 
O.  R.  Matthews,  teacher  of  a  public  school, 
for  damages  in  the  sum  of  |800,  for  expelling 
the  platntiffs  children  from  the  school.  The 
petition  was  dismissed  at  the  trial  term,  on 
a  motion  In  the  nature  of  a  general  demur- 
rer, and  the  plaintiff  excepted.  The  sub- 
stance of  the  petition  was:  The  defendant 
contracted  with  the  board  of  education  of 
Randolph  county  to  teach  a  public  school  at 
Benevolence  in  that  county,  for  six  months, 
beginning  December  1,  1905.  He  also  agreed 
with  the  trustees  of  the  Benevolence  Academy 
"to  carry  on,  in  conjunction  with  said  pub- 
lic school,  a  school  in  said  Benevolence  Acad- 
emy extending  two  months  longer  than  said 
public  school  term,  and  In  which  other 
branches  were  taught  than  those  taught  In 
the  public  school;  and  under  an  arrange- 
ment of 'some  sort  between  the  trustees,  or 
between  him  and  said  trustees.  It  was  ar- 
ranged to  pay  his  salary  for  this  extra  time 
by  levying  an  assessment  on  every  pupil  who 
entered  said  school,  regardless  of  whether 
entered  for  the  whole  or  only  the  public- 
term,  at  the  rate  of  from  five  to  seven  dol- 
lars." The  plaintiff  had  three  children  of 
school  age  entitled  to  enter  said  public  school. 
The  school  was  opened  by  the  defendant  In 
October  or  November,  1903,  and  at  the  be- 
ginning of  the  public  term  thereof,  when  the 
plaintiff  had  the  right  to  enter  bis  children, 
he  entered  them  In  said  public  school,  notify- 
ing the  defendant  at  the  time,  that  they 
were  being  entered  for   the  public  depart- 
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ment,  and  for  the  public  term  only,  and  tor 
tbe  purpose  of  receiving  such  advantages 
alone  as  the  pnbllc  school  aCForded.  Soon 
after  the  children  were  thus  entered,  the 
chairman  of  the  board  of  trustees  of  said 
academy  demanded  of  plaintiff  $16,  for  the 
assessment  levied  by  said  board  of  trustees 
on  each  pupil.  The  plaintiff  "declined  to 
pay  the  same,  and  tbe  demand  was  several 
times  afterwards  made  on  [him]  by  some 
member  of  said  local  board  of  trustees, 
which  [he]  as  often  refused  to  pay."  The 
chairman  of  the  board  of  trustees  then  noti- 
fied tbe  plaintiff  that,  unless  said  sum  wa& 
paid,  his  children  would  be  sent  home.  The 
plaintiff  not  having  paid  the  amount  so  il- 
legally exacted,  the  defendant,  about  Decem- 
ber 18,  1905,  "publicly  and  in  the  presence 
of  said  school,  for  no  other  cause  or  reason 
than  petitioner  bad  refused  to  yield  to  said 
Illegal  exaction,  dismissed,  expelled,  and  sent 
petitioner's  said  children  home,  and  aft- 
erwards refused  to  receive  'them  or  to  teach 
them  in  said  public  school,  unless  be  would 
pay  the  assessment  imposed  upon  him  by  the 
board  of  trustees  of  said  academy."  Tbe 
defendant,  in  expelling  plaintiff's  children, 
acted  with  full  knowledge  that  neither  the 
trustees  nor  he  had  any  right  to  make  such 
assessments  and  to  refuse  to  receive  them 
back  In  school,  and  "the  acts  of  said  Mat- 
thews in  said  matter  were  arbitrary,  willful, 
and  malicious."  In  order  to  liave  his  chil- 
dren restored  to  the  school,  \t  was  necessary 
for  the  plaintiff  to  mandamus  the  county 
board  of  education,  and  by  this  means  the 
children  were  put  back  in  the  school  on 
January  18,  1906.  Tbe  plaintiff,  "by  rea- 
son of  the  loss  of  time  from  said  school  by 
his  said  children  and  the  expense  of  having 
to  pay  attorney's  fees,  •  •  •  was  injur- 
ed, and  by  the  wrong  and  humiliation  put 
upon  his  unoffending  children  [he]  was  bn- 
mlllated  and  his  feelings  greatly  wounded. 
Besides  this  tbe  action  of  said  Matthews  put 
him  in  the  attitude  of  one  who  refused  to 
pay  his  obligations,  and  the  acts  of  said 
Matthews  were  willfully  and  maliciously  de- 
signed to  put  him  in  that  false  light  before 
the  public,  and  by  such  acts  petitioner  says 
that  he  has  been  injured  and  damaged  in 
the  sum  aforesaid."  • 

W.  C.  Worrell  and  M.  C.  Edwards,  for 
plaintiff  in  error.  Powell  &  Pottle,  for  de- 
fendant in  error. 

PISH,  C.  J.  (after  stating  the  facts  as 
above).  One  ground  of  the  motion  to  dis- 
miss the  petition  was  that  it  set  forth  no 
right  of  action  in  the  plaintiff.  In  our  opin- 
ion this  ground  was  well  taken,  and  there- 
fore the  necessity  of  dealing  with  any  other 
question  raised  by  the  record  is  obviated. 
In  no  case  can  a  father  maintain  an  action 
for  a  wrong  done  to  his  minor  child,  unless 
tlie  father  has  incurred  some  direct  pecun- 
iary injury  therefrom,  in  consequence  of  loss. 


of  service,  or  expense  necessarily  conseciuent 
thereon.  Bell  v.  Wooten,  63  Ga.  684;  Cen- 
tral Bailroad  Co.  ▼.  Brinson,  64  Oa.  475; 
Frazier  t.  Georgia  Bailroad  Co..  101  6a.  70, 
28  a  B.  684;  Hurst  t.  Goodwin,  114  Ga. 
686,  40  S.  B.  764.  88  Am.  St  Bep.  43.  Civ. 
Code  1895,  {  3816,  providing  that  "every  per- 
son may  recover  for  torts  committed  to  him- 
self, or  his  wife,  or  his  child,  or  his  ward, 
or  his  servant,"  Is  merely  declaratory  of  tbe 
common  law.  Frazier  v.  Georgia  Bailroad 
Co.,  101  Ga.  70,  28  S.  E.  684.  At  common  law 
the  parent's  right  to  recover  for  a  tort  to  his 
minor  child  Is,  by  legal  fiction,  predicated 
upon  the  relation  of  master  and  servant 
Frazier  v.  Georgia  Bailroad  Co.,  101  Ga.  70, 
28  S.  B.  684,  and  cases  cited.  In  Spear  v. 
Cummlngs,  23  Pick.  (Mass.)  224,  34  Am. 
Dec.  53,  it  was  held  that  "the  teacber  of  a 
town  school  Is  not  liable  to  any  action  by  a 
parent,  for  refusing  to  Instruct  his  children." 
This  ruling  was  put  upon  the  ground  that 
there  Is  no  privity  of  contract  between  the 
parent  and  the  teacber;  the  latter  being  re- 
sponsible on  his  contract  only  to  ttis  town  by 
which  he  Is  employed  and  paid.  In  Sherman 
V.  Gharlestown,  8  Cush.  (Mass.)  161,  Shaw, 
C.  J.,  referring  to  the  case  Just  cited,  in 
which  he  also  delivered  tbe  opinion,  said  that 
the  court  were  of  opinion,  'among  other  rea- 
sons, that  the  action  was  misconceived,  ''be- 
cause tbe  father  is  not  tbe  person  injured 
and  entitled  to  recover  damages  In  his  own 
right"  In  Stephenson  v.  Hall,  14  Barb.  (N. 
Y.)  222,  It  was  held  that  an  action  will  not 
lie  in  behalf  of  a  parent,  against  the  town 
superintendents  of  public  schools,  for  ex- 
pelling and  excluding  the  plaintiff's  minor 
child  from  the  common  schools,  nor  for  dam- 
ages sustained  by  the  parent  in  bringing  an 
appeal  to  tbe  state  superintendent  of  com- 
mon schools,  to  get  such  dilld  reinstated  in 
tbe  schools.  In  the  opinion  In  that  case,  Al- 
len, J.,  used  this  language:  "Can  It  be  said 
that  the  plaintiff  has  an  interest  as  well  as 
a  right  to  have  his  daughter  In  tbe  school, 
tbat  by  reason  of  the  education  she  was  re- 
ceiving she  was  being  prepared  to  render  her- 
self more  useful,  and  that  her  services  dur- 
ing her  minority  would  thus  become  more 
valuable  to  her  parent?  This  -would  be  car- 
rying the  doctrine  much  too  far,  in  my  opin- 
ion, in  order  to  sustain  an  action  of  this 
kind,  an  action  clearly  not  to  be  favored,  un- 
less in  support  of  an  undoubted  principle  of 
law."  In  Donahoe  v.  Bichards,  38  Me.  376, 
It  was  held  that  the  parent  of  a  child  ex- 
pelled from  a  public  school  by  order  of  tbe 
superintending  school  committee  can  main- 
tain no  action  against  the  members  of  the 
committee  for  such  expulsion.  In  delivering 
the  opinion,  Appleton,  J.,  said:  "In  this 
case,  there  is  no  act  done  by  which  the  abil- 
ity of  the  child  to  render  service  is  diminish- 
ed. The  school  Is  -  for  her  benefit  and  in- 
struction. The  education  is  givra  to  ber; 
and.  If  wrongfully  deprived  thereof,  the  loss 
of  such  deprivation  falls  on  ber.    The  wrong 
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<!ommItted,  the  Injuiy  done,  Is  done  to  her 
alone,  and,  If  her  rights  have  been  violated, 
She  alone  is  entitled  to  compensation."  So, 
In  Boyd  t.  Blalsdell,  16  Ind.  73,  where  the 
plaintiff  sued  the  school  trustees  of  a  town- 
ship for  refusing  admission  t»  his  children 
Into  a  district  school  in  such  township.  It 
was  held  that  the  plaintiff  could  not  main- 
tain the  action,  as  the  parent  can  only  sue 
for  such  injuries  to  his  child  as  occasion  loss 
of  service.  For  all  other  injuries  the  child 
must  sue. 

All  the  cases  cited,  holding  that  a  parent 
<;{innot  recover  for  the  expulsion  of  his  child 
from  a  public  school,  were  not  put  upon  the 
common-law  doctrine  (Hall  v.  Hollander,  4 
Bam.  &  Cress.  660,  5  Kast,  45;  Flemlngton 
V.  Smithers,  2  Carr.  &  Payne,  292-578;  rra- 
zier  V.  Georgia  Railroad  Ck>.,  101  Ga.  70,  28 
S.  G.  684,  and  citations)  that  a  parent  can- 
not maintain  an  action  for  an  injury  to  bis 
child  which  does  not  result  in  loss  of  serv- 
ice, or  cause  expense  to  the  parent.  We  have 
been  able  to  find  only  one  reported  case  out 
of  harmony  with  this  rule,  viz..  Roe  v.  Dem- 
ing,  21  Ohio  St  666,  where  it  was  held: 
"The  father  of  a  child  entitled  to  the  benefits 
of  the  public  school  of  the  sabdistrict  of  his 
residence  may  maintain  an  action  against 
the  teacher  of  the  school  and  the  local  di- 
rectors of  the  subdistrict  for  damages  for 
wTongfoJly  expelling  the  child  from  the 
school."  There  was  no  further  ophiion  ren- 
dered, and  no  authority  cited.  We  do  not 
agree  to  the  soundness  of  this  dictum.  Coun- 
sel for  plaintiff  in  error  cites  the  case  of 
Board  of  Education  of  Cartersville  v.  Purse, 
101  Ga.  422,  28  S.  B.  896,  41  L.  R.  A.  593, 
66  Am.  St  Rep.  312,  admitting,  however,  that 
"the  Purse  Case  did  not  decide  the  question 
involved  here,  but  [contending]  the  analogous 
line  of  reasoning  wonld  establish  the  sound- 
ness of  our  contention."  In  that  case  it  was 
held  that  a  board  of  education  having  tlie 
charge  and  control  of  a  system  of  free  schools 
established  by  law  and  supported  by  taxa- 
tion has  the  right  to  suspend  from  attendance 
upon  school  children  whose  parent,  in  un- 
dertaking to  interfere  with  the  discipline  of  a 
teacher  over  one  of  the  children,  enters  the 
schoolroom  of  such  teacher,  during  school 
hours,  and.  In  the  presence  of  the  assembled 
pupils.  Is  gnilty  of  conduct  toward  such 
teacher  which  is  subversive  of  the  discipline  of 
the  school.  The  line  of  reasoning  in  the  opin- 
ion in  that  case,  delivered  by  Mr.  Justice 
Cobb,  led  to  the  conclusion  that  "it  would  be 
contrary  to  the  policy  of  our  law,  based  as 
it  Is  upon  the  common  law,  to  bestow  upon 
the  child  in  the  matter  of  Its  education  any 
right  independent  of  the  parent"  From  this, 
counsel  argues  that  it  follows  ttiat,  when  a 
child  is  wrongfully  expelled  from  a  public 
school,  the  right  of  action  for  such  expulsion 
Is  in  the  parent,  and  not  in  the  child.  But 
the  very  opinion  xtpoa.  which  counsel  relies 
recognizes  that  there  is  a  right  of  action  In 
a  child  for  his  wanton  and  malicious  expul- 


sion or  exclusion  from  a  public  school,  in 
which  he  has  been  lawfully  entered  by  his 
parent,  and  authorities  to  this  effect  are  there 
cited.  On  page  444  of  101  Ga.,  page  904  of 
28  S.  B.  (41  L.  R.  A.  593,  66  Am.  St  Rep. 
312),  the  learned  JnsUce  said:  "While  It  is 
the  act  of  the  parent  or  guardian  which 
places  the  child  in  the  school  and  puts  him 
in  a  position  where  he  can  obtain  the  benefits 
of  the  system,  this  does  not  prevent  a  duty 
from  arising  on  the  part  of  the  school  au- 
thorities towards  the  child  to  abstain  from 
unlawful  conduct  which  would  deprive  the 
child  of  the  benefit  wliich  the  act  of  the  par- 
ent has  secured  to  him.  The  moment  the 
child  Is  placed  in  school  this  duty  arises.  A 
breach  of  this  duty  will  be  a  tort  for  which 
the  child  can  recover  in  a  proper  action 
against  the  person  wantonly  and  maliciously 
depriving  him  of  the  b^teflts  which  he  would 
receive  from  the  school.  •  •  •  Out  of 
this  breach  of  duty  damage  arises  to  the 
parent  as  well  as  to  the  child.  The  parent 
therefore  has  the  right  to  appeal  to  the  courts 
to  compel  the  child  to  be  admitted  or  rein- 
stated, as  the  case  may  be,  and  also  to  ap- 
peal to  the  courts  by  bis  action  for  damages 
for  the  amount  which  he  wonld  be  required 
to  expend  in  the  education  of  his  child.  This 
child  would  also  have  a  right  against  the  In- 
dividual thus  wantonly  and  maliciously  de- 
I^lving  him  of  the  benefit  which  is  secured 
to  tilm  by  the  law  in  the  event  the  parent 
sees  proper  to  enter  him  in  the  school.'"  The 
same  learned  justice,  in  the  opinion  rendered 
in  Hurst  v.  Goodwin,  114  Ga.  586,  40  S.  B. 
764,  88  Am.  St  Rep.  43,  said:  "It  does  not 
however,  follow  that  the  right  of  action  for 
injuries  of  every  character  to  a  minor  child 
is  in  the  father  alone.  If  the  injury  is  one 
from  which  the  father  does  not  sustain  any 
damage — ^that  is,  which  does  not  destroy  or 
impair  the  ability  of  the  child  to  render 
services  to  the  father — there  is  no  rigbt  of 
action  in  the  father  for  the  wrong  done  the 
child."  In  the  case  with  which  we  are  deal- 
ing, if,  under  the  facts  alleged,  a  right  of 
action  existed,  it  was  in  the  children,  not  in 
the  father,  and  it  is  tbelr  right  not  his,  which 
be  Is  seeking  to  exercise  in  his  own  behalf. 
He  makes  no  claim  for  money  ex];>ended  in 
the  education  of  his  children.  In  consequence 
of  tbelr  expulsion  from  the  public  schooL 
Indeed,  his  petition  indicates  that  he  spent  no 
money  for  this  purpose,  as  it  shows  that  they 
were  only  out  of  the  school  about  a  month, 
during  which  time  he  was  trying  to  get  them 
reinstated  therein.  There  is  no  allegation 
that  be  was  put  to  any  other  expense  by  rea- 
son of  their  being  expelled  from  the  school. 
It  is  true  that  it  is  alleged  that  by  reason 
of  his  having  to  pay  attorney's  fees  be  was 
injured,  but  what  he  paid  such  fees  for  Is 
not  alleged,  nor  the  amount  which  he  paid, 
nor  that  they  were  reasonable,  nor  whether 
the  fees  referred  to  were  in  the  present  case 
or  in  some  other.  Of  course,  in  no  event 
could   he  recover   any   tittoTney'B  fees  for 
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which  he  became  liable  In  a  case  In  which  ho 
sets  ont  no  cause  of  action. 

The  petition  was  properly  dismissed  upon 
the  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


ADAMS  et  al.  t.  STATB. 
(Supreme  Court   of  Georgia.    Aug.   18,   1907.) 
Cbiminai,   Law  —  Confessions  —  Aduissions 

BEFORE  COBONEB'B  JUBY. 

Where  the  body  of  a  man  apparently  mur- 
dered waa  found  by  the  roadside,  and  two  p«ir- 
Bons  were  arrested  and  placed  In  jail  charged 
with  the  murder,  and  were  subsequently  taken 
thence  in  custody  liefore  the  coroner's  jury  sum- 
moned to  hold  an  inquest  on  the  body,  and,  with- 
out being  informed  that  they  were  not  compelled 
to  testify,  were  sworn  and  examined  as  witness- 
es, not  on  their  motion,  but  on  that  of  the  cor- 
oner or  the  jury,  in  regard  to  the  homicide  and 
their  connection  with  it,  on  a  subsequent  trial 
under  an  indictment  charging  them  with  mur- 
der, confessions  or  Inculpatory  statements  elicit- 
cd  on  their  examination  before  the  coroner's  jury 
were  not  admissible  against  them. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  i  1185.] 

(Syllabus  by  the  Court.) 

Bnor  from  Superior  Court,  Haralson 
County;   Price  Edwards,  Judge. 

B.  Q.  Adams  and  HlUard  Lee  were  oonylct- 
ed  of  murder,  and  bring  error.     Rerersed. 

Griffith  &  Matthews,  for  plaintiffs  In  error. 
W.  K.  Fielder,  Sol.  Gen.,  and  Jno.  C.  Hart, 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  B.  O.  Adams  and  HlUard 
Lee  were  Jointly  Indicted  for  the  murder  of 
Reece  Jones.  They  were  found  guilty  and 
sentenced  to  life  imprisonment  They  made 
a  motion  for  a  new  trial,  which  was  overrul- 
ed, and  they  excepted.  The  motion  contained, 
besides  the  general  grounds,  numerous  oth- 
ers which  were  added  by  amendment  Most 
of  these  require  no  discussion  further  than 
to  say  that  they  are  without  merit  As  to 
others,  if  there  were  some  slight  inaccuracies 
of  expression  in  detached  portions  of  the 
charge,  when  taken  In  connection  with  the 
entire  charge,  they  will  scarcely  require  a 
new  trial.  In  one  part  of  the  charge  the 
presiding  Judge  used  the  expression :  "Yet  if 
the  evidence  was  not  strong  enough  to  ex- 
clude every  reasonable  hypothesis  of  murder 
or  the  claim  of  murder,"  etc.  In  a  case  de- 
pending upon  circumstantial  evidence  it  is 
every  other  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused  which  must  be 
excluded,  not  "every  reasonable  hypothesis 
of  murder  or  the  claim  of  murder."  Such 
an  inadvertence  in  expression  will  doubtless 
not  occur  again. 

One  ground  of  the  motion  for  a  new  trial 
requires  a  reversal.  It  appears  that  the  body 
of  the  deceased  was  found  beside  the  public 
road,  and  evidence  of  a  circumstantial  char- 
acter was  introduced  to  show  that  he  was 
killed  by  the  defendant    After  the  body  was 


found,  an  Inquest  was  held.  The  defendants 
bad  been  arrested  and  placed  In  Jail,  charged 
with  the  murder  of  the  deceased.  They  were 
taken  from  jail  in  custody  of  the  sheriff  and 
sworn  and  examined  as  witnesses  before  the 
coroner's  Jury.  They  were  not  informed  that 
they  were  not  compelled  to  testify,  and  were 
examined  after  all  parties  had  been  excluded 
from  the  room  where  the  Inqnest  was  being 
held.  On  their  trial  In  the  superior  court  tm- 
der  the  indictment,  two  members  of  the  coro- 
ner's jury  were  allowed,  over  objection,  to 
testify  to  what  the  defendants  had  sworn  aa 
witnesses  at  the  inquest  including  certain 
inculpatory  statements.  The  ruling  Just  stat- 
ed was  erroneous.  Pen.  Code  1895, 1 1006,  de- 
clares that:  "To  make  a  confession  admis- 
sible, it  must  have  been  made  voluntarily, 
without  being  induced  by  another,  by  the 
slightest  hope  of  benefit  or  remotest  fear  of 
injury."  Among  the  powers  of  a  coroner's 
Jury  Is  that  of  declaring  whether  the  person 
upon  whose  body  the  Inquest  is  held  came  to 
his  death  by  murder;  and.  If  so,  who  were 
the  principals  and  who  were  the  accessories. 
Pen.  Code  1805,  f  1262.  If  the  inquest  dis- 
closes facts  which  lead  or  may  lead  to  the 
prosecution  of  any  person  for  the  homicide, 
the  coroner  shall  issue  a  warrant  for  the  ar- 
rest of  the  person  suspected  of  the  homicide, 
returnable  as  other  warrants.  Pen.  Code 
1895,  f  1264.  "In  all  criminal  trials,  the  pris- 
oner shall  have  the  right  to  make  to  the  court 
and  Jury  such  statement  In  the  case  as  be 
may  deem  proper  in  his  defense.  It  shall 
not  be  under  oath,  and  shall  have  such  force 
only  as  the  Jury  may  think  right  to  give  It" 
Pen.  Code  1895,  {  1010.  In  a  court  of  inquiry 
the  defendant  is  permitted  to  make  his  own 
statement  of  the  transaction,  not  under  oath, 
if  be  desires  so  to  do.  Fen.  Code  1895,  {  910. 
The  spirit  of  the  law  Is  that  one  accused  of 
crime  shall  not  be  required  to  be  put  under 
oath,  and  thus  to  be  placed  in  the  dilemma 
of  either  being  required  to  testify  as  a  wit- 
ness against  himself,  or  being  subject  to  the 
penalties  of  false  swearing.  His  right  to 
speak,  not  under  oath,  is  a  statutory  privi- 
lege, and  it  is  not  lawful  to  require  him  to 
be  sworn  as  a  witness  against  himself. 
Where  a  coroner's  Jury  has  been  summoned 
to  hold  an  inquest  over  the  body  of  a  deceas- 
ed person  who  appears  to  have  been  murder- 
ed, and  another  has  been  arrested  and  Is 
held  in  custody,  accused  of  the  crime,  he  is 
not  formally  upon  trial,  but  substantiaily  he 
is  so,  and  the  crime  for  which  he  has  been  ar- 
rested, as  well  as  his  connection  with  it,  is 
the  subject  of  investigation.  For  the  coroner, 
or  other  officer  representing  the  state  to 
bring  him  fbrward  as  a  witness  under  sncb 
drcumstances,  require  him  to  be  sworn,  and 
demand  of  him  under  oath  to  testify  as  to 
bis  own  guilt  or  innocence,  is  In  violation 
of  the  spirit,  if  not  the  letter,  of  the  statute. 
If  he  should  decline  to  be  sworn  at  all,  or  to 
answer  questions,  be  mast,  know  that  the 

Digitized  by  V3 


Oa.) 


ADAMS  V.  STATE. 


823 


effect  would  be  disastrous  to  him.  It  Is  not 
a  case  where  one  may  lawfully  be  called  as 
a  witness  generally,  but  where,  If  certain 
questions  are  put  to  blm,  he  may  claim  his 
privilege.  It  is  a  case  where  the  accused 
ought  not  to  be  sworn  at  all.  It  may  be  that 
there  Is  nothing  In  the  fact  of  an  arrest  alone 
which  win  make  a  voluntary  confession  of  a 
party  under  arrest  Inadmissible;  or,  if  one 
voluntarily  makes  a  confession  or  Inculpatory 
statement  before  a  magistrate,  this  alone  may 
not  render  It  inadmissible;  or,  as  suggested 
above,  where  It  is  lawful  to  swear  a  person 
aa  a  witness,  so  that  the  general  examination 
of  him  is  proper,  but  If  the  witness  Is  asked 
certain  questions  he  may  claim  his  privilege, 
the  administration  of  an  oath  may  not  alone 
render  a  confession  voluntarily  made  Inad- 
missible on  a  subsequent  trial.  But  we  think 
there  can  be  no  doubt  that,  where  it  Is  un- 
lawful to  require  the  accused  to  be  sworn  as 
a  witness,  to  do  so,  and  to  draw  out  of  him, 
by  questions,  confessions,  or  Inculpatory 
statements  under  oath  Is  Improper,  and  such 
statements  are  not  admissible  against  him.  If 
he  Is  subsequently  tried  for  the  ofFense  In- 
volved. 

In  Cicero  v.  State,  54  Ga.  156,  it  waff  said: 
"A  magistrate  has  no  right  to  examine  a 
defendant  for  the  purpose  of  obtaining  from 
blm  contradictory  statements."  Before  a 
confession  Is  admissible  In  evidence.  It  must 
appear  prima  facie  that  it  was  freely  and 
voluntarily  made.  If  the  contrary  appears, 
It  is  Inadmissible.  If  the  evidence  for  the 
state  makes  out  a  prima  facie  case  for  the 
admission  of  such  a  confession,  the  court  Is 
not  bound,  before  admitting  It,  to  hear  evi- 
dence on  behalf  of  the  accused,  tending  to 
show  coercion  or  Improper  Inducement  In  Its 
procurement.  If  the  evidence  for  the  state 
shows  the  confession  to  be  admissible,  It  will 
be  admitted.  If  the  defendant  desires  to  in- 
troduce evidence  to  show  that  there  was  im- 
proper Inducement  which  caused  the  confes- 
sion to  be  made,  he  can  do  so,  and  it  will 
then  be  for  the  Jury  to  determine,  under  all 
the  evidence,  whether  or  not  the  confession 
was  free  and  voluntary.  Irby  v.  State,  95  Ga. 
467,  20  8.  fiJ.  218;  Dawson  v.  State,  59  Ga. 
333;  Smith  v.  State,  88  Ga.  627.  16  S.  B.  676. 
As  to  Inculpatory  statements,  or  even  state- 
ments seeking  to  place  the  crime  upon  an- 
other, see  Fuller  v.  State,  109  Ga.  809,  35  a 
BI  298.  In  Iimian  v.  State,  72  Ga.  269,  no 
question  was  raised  as  to  the  admissibility 
of  evidence,  but  exception  was  taken  to  the 
charge  of  the  court  as  to  the  credit  to  be 
given  to  sworn  statements  of  a  person  as  a 
witness  before  a  coroner's  Jury,  when  sub- 
sequently introduced  In  evidence  (apparently 
without  objection)  on  his  trial  for  murder. 
Counsel  for  the  state  In  the  present  case  re- 
lied on  the  case  of  Woolfollc  v.  State,  81  Oa. 
561  (6),  662,  8  S.  B.  724.  It  will  be  observed 
that  there  the  court  dealt  with  two  matters 
together:  First,  that  testimony  was  allowed 
in  relation  to  the  corooer's  requiring  the  de- 


fendant, daring  the  progress  of  the  Inquest, 
to  remove  his  clothing,  whereby  certain  blood 
stains  were  disclosed  on  his  person;  and, 
second,  certain  statements  of  the  defendant 
which  were  made  during  the  Investigation. 
The  first  point  was  the  one  principally  con- 
sidered. In  regard  to  the  second  point,  it 
was  stated.  In  the  opinion  (page  662  of  81 
Ga.  and  page  728  of  8  S.  B.)  that:  "So  far  as 
this  record  discloses,  the  statements  made  by 
the  defendant  were  perfectly  voluntary  and 
not  under  oath."  This  distinguishes  the! 
Woolfolk  Case  from  that  now  under  consider- 
ation. In  Green  v.  State,  124  Ga.  344,  52  S. 
B.  431,  It  was  held  that  the  objection  to  show- 
ing the  statement  which  the  defendant  had 
made  at  the  coroner's  Inquest  was  without 
merit,  where  the  record  did  not  disclose  any 
evidence  of  compulsion,  or  that  the  state- 
ment proved  by  such  testimony  was  not  free- 
ly and  voluntarily  made.  In  the  opinion 
(page  346  of  124  Oa.,  and  page  432  of  62  S.  E.) 
It  was  stated  that:  "There  was  no  error  in 
admitting  the  testimony  complained  of  In  the 
first  ground  of  the  amendment  to  the  motion 
for  a  new  trial;  It  not  appearing  from  the 
record  that  the  accused  was  under  oath  when 
she  made  her  statement  during  the  coroner's 
inquest"  A  sentence  in  the  opinion  should 
Iierhaps  be  mentioned,  lest  it  might  be  sub- 
ject to  be  misunderstood  hereafter.  It  was 
said  that:  "As  It  does  not  appear  from  the 
record  In  the  case  at  bar  that  the  incrimi- 
nating statement  of  the  accused  was  not 
voluntarily  made,  and  the  burden  being  upon 
her  to  show  such  fact.  If  it  was  a  fact  (Eber- 
hart  V.  State,  47  Ga.  599),  her  failure  so  to  do 
renders  her  objection  to  the  testimony  with- 
out merit"  It  was  not  intended  by  this  to 
conflict  with  the  rollngs  in  Irby  t.  State  and 
Dawson  v.  State,  supra.  In  the  E<berhart 
Case,  one  ground  of  the  motion  for  a  new 
trial  was  because  the  court  erred  In  allowing 
the  confessions  of  the  defendant  and  of  one 
Spann  to  go  to  the  jury  without  a  preliminary 
examination,  and  without  proof  that  they 
were  freely  and  volimtarily  made.  In  a  note 
to  this  ground,  the  court  stated  that  during 
the  examination  of  the  same  witness  on  the 
trial  of  Spann,  on  the  preceding  day,  in  re- 
gard to  the  same  confessions,  he  had  thorough- 
ly examined  the  witnesses  as  to  the  character 
of  such  confessions,  and  had  fully  satisfied 
himself  that  they  were  freely  and  volunta- 
rily made,  without  the  slightest  hope  of  bene- 
fit or  the  remotest  fear  of  Injury;  that  dur- 
ing the  trial  of  the  prisoner  no  objection  was 
made  by  counsel  on  this  ground,  and  the  at- 
tention of  the  court  was  not  called  to  the  fact 
In  the  opinion  the  failure  to  object  was  em- 
phasized. It  was  said  that:  "We  Incline  to 
think  that.  If  objected  to,  It  would  have  been 
the  duty  of  the  state  to  show  the  circumstan- 
ces under  which  they  were  made,  that  the 
court  might  see  If  they  were  voluntary. 
*  *  *  If  they  are  given  In  and  not  ob- 
jected to,  it  Is  too  late  after  verdict  to  say 
that  there  was  not  a  sufBctent,inquliy  Into 
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the  clrcniQstaiices.''  The  langaage  of  the 
seventh  headnote  Is  too  broad,  standing  alone. 
It  must  be  constmed  In  the  light  of  the  ques- 
tion before  the  court. 

In  many  cases  It  has  been  held,  where  a 
person,  under  arrest  accused  of  a  crime  con- 
nected with  the  death  of  the  person  on  whose 
body  the  Inquest  is  held,  la  called  as  a  wit- 
ness before  the  Jury,  not  of  his  own  motion 
or  yolitlon,  that  sworn  confessions  so  ot>- 
tained  are  not  considered  voluntary,  and  can- 
not be  used  against  the  witness  in  a  subse- 
quent prosecution  of  him.  DifFerent  courts 
have  assigned  difTerent  reasons  for  this  ex- 
clusion, and  have  advanced  difTerent  theories 
on  the  subject  Some  have  based  it  upon 
the  letter  or  spirit  of  statutes.  Others,  with- 
out regard  to .  statutes,  have  declared  that 
confessions  so  obtained  are  not  voluntary. 
In  Wharton's  Grim.  Ev.  (9th  Ed.)  {  664, 
after  stating  that  a  confession,  though  made 
under  oath,  if  not  procured  or  Induced  by 
compulsion  or  undue  Influence,  Is  admissible, 
it  is  added:  "And,  as  we  will  presently  see, 
when  the  defendant  Is  In  custody  under 
charge  of  crime,  and  Is  then  sworn  and  ques- 
tioned by  the  examining  magistrate,  his  an- 
swers thus  compelled  cannot  afterwards  be 
put  In  evidence  against  him."  In  section  668, 
it  Is  said:  "But  the  testimony  of  the  ac- 
cused party,  talcen  as  such,  is  not  admissible, 
when  such  accused  party  is  put  on  his  oath 
and  sworn,  and  examined,  not  on  his  own 
motion,  but  on  the  motion  of  the  prosecution. 
This  mle  is  founded  upon  the  unreliable  as 
well  as  the  inquisitorial  character  of  such 
statements;  and  therefore  where  a  man, 
having  been  arrested  by  a  constable,  without 
a  warrant,  upon  suspicion  of  having  com- 
-mltted  murder,  was  compelled  to  answer  un- 
der oath  as  a  witness  at  the  cortHier's  In- 
quest, it  was  held  that  the  statements  thus 
made  by  him  were  not  admissible  against  him 
on  his  trial  for  the  murder.  The  same  rule 
obtains  where  the  defendant  is  compelled  to 
answer  under  oath  questions  by  the  commit- 
ting magistrate."  See,  also,  1  Oreenleaf  on 
Ev.  i  225.  An  elaborate  discussion  of  the 
subject  and  of  leading  cases  on  both  sides 
will  be  found  in  1  Wlgmore  on  Ev.  §{  S42- 
852,  and  note  to  section  852.  gee,  also,  1 
Bish.  Grim.  Pioc.  (4th  Ed.)  §g  125S,  1256.  In 
Hendrickson  t.  People,  10  N.  Y.  13,  61  Am. 
Dec.  721,  it  was  held  that,  on  a  trial  for 
murder,  statements  made  by  a  person  as  a 
witness  at  a  coroner's  inquest  upon  the  body 
of  the  deceased,  before  the  witness  had  been 
charged  with  the  murder,  and  before  it  was 
ascertained  that  a  murder  had  l>een  com- 
mitted, were  admissible  In  evidence  against 
him.  Selden  and  Allen,  JJ.,  dissented.  In 
the  opinion  numerous  decision*  were  discus- 
sed. In  People  v.  McMahon,  15  N.  T.  384,  the 
prisoner  had  been  arrested  by  a  constable, 
without  a  warrant,  on  suspicion  of  being  the 
murderer  of  his  wife.  The  constable  took 
him  before  the  coroner,  who  was  holding  an 
Inquest  on  the  body  of  the  murdered  woman. 


The  coroner  swore  him  and  examined  him  as 
a  witness.  It  was  held  that,  his  evidence 
thus  given  before  the  coroner  was  not  ad- 
missible on  the  prisoner's  trial  for  the  mnr- 
der.  The  opinion  was  prepared  by  Selden, 
J.,  who  bad  formerly  filed  a  dissenting  opin- 
ion in  the  H^idrickson  Case.  It  was  learned 
and  interesting,  but  much  that  was  said  ex- 
tended beyond  the  ruling  actually  made,  and 
It  has  given  rise  to  no  little  discussion  since. 
In  Teachout  v.  People,  41  N.  Y.  7,  the  two 
preceding  cases  were  considered,  and  It  was 
held  that:  "Statements  made  by  the  pris- 
oner, under  oath,  at  a  coroner's  Inquest  upon 
the  body,  are  admissible  against  him  upon 
his  trial  for  the  murder,  although  he  knew, 
at  the  time  be  was  sworn,  that  It  was  sus- 
pected the  deceased  was  poisoned,  and  that 
he  himself  would  probably  be  arrested  for 
the  crime,  and  was  Informed  by  the  cor«»ier 
that  rumors  impUcated  him,  and  tliat  he 
bad  a  right  to  refuse  to  testify."  A  distinc- 
tion was  made  between  one  who  was  merely 
suspected  of  the  crime,  and  one  who  had 
been  arrested  and  stood  before  the  coroner's 
jury  as  substantially  a  party  charged  with 
the  crime,  and  who  was  subjected  to  exam- 
ination on  oath.  In  People  v.  Mondon,  103 
N.  Y.  211,  8  N.  E.  496,  67  Am.  Bep.  709,  this 
distinction  was  again  recognised.  In  People 
V.  Ghaplean,  121  N.  Y.  266,  24  N.  E.  469,  the 
person  who  had  been  arrested,  charged  with 
the  crime  of  murder,  desired  to  go  before  the 
coroner's  jury  and  make  a  statement,  and, 
after  t>eing  duly  informed  that  his  deposi- 
tions might  be  used  against  him,  elected  to 
be  sworn,  and  asked  to  be  allowed  to  testify. 
It  was  held  that,  under  the  thea  existing 
statute,  his  statement  was  admissible  In 
evidence  against  him  on  a  subsequent  trial 
for  murder.  In  that  case  the  preceding  rul- 
ings were  treated  as  harmonious,  which  has 
called  forth  from  Prof.  Wlgmore  a  somewhat 
satirical  comment  1  Wig.  Ev.  §  862,  note  1, 
supra.  See,  also,  Wilson  y.  State,  110  Ala. 
1,  20  South.  415,  65  Am.  St  Bep.  17;  State 
T.  Clifford,  86  Iowa,  650,  63  N.  W.  299,  41 
Am.  St  Bep.  518  and  note;  Faricas  v.  State, 
60  Miss.  847;  State  v.  O'Brien,  18  Mont  1,  43 
Pac.  1091,  44  Paa  399;  State  T.  Broughton, 
7  Ired.  (N.  C.)  96,  45  Am.  Dec.  607. 

The  case  of  Davis  v.  State,  122  Ga.  664,  50 
S.  B.  376,  is  readily  distinguishable  from  the 
one  at  bar.  There,  on  an  Investigation  be- 
fore a  grand  Jury,  founded  on  an  Indictment 
against  certain  parties,  another  person  was 
examined  as  a  witness.  Apparently  there 
was  some  8uspicl<m  of  his  being  connected 
with  the  crime,  but  in  the  report  It  does  not 
appear  that  he  was  under  arrest  He  was 
warned  of  his  privilege  not  to  testify  to  any- 
thing tending  to  criminate  him.  He  aeyer- 
theless  voluntarily  answered  a  question.  It 
was  held  admissible,  when  be  was  after- 
wards hidicted  and  tried,  to  prove  what  be 
said  and  his  manner  while  testifying. 

If  there  were  any  irregularities  in  r^ard 
to  one  of  the  jurors,  or  In  renid  ta  certain 
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^cpresalona  In  tbe  charge,  aa  claimed,  they 
will  probably  not  occur  again. 

Judgmoit  reversed.    All  tbe  Justices  con- 
cur. 


BROWN  T.  BROWN. 
(Supreme   Court   of  Georgia.    Aug.  12,   1907.) 

1.  DiVOBCB— Cbtjel  Tbiatment. 

Cruel  treatment,  ai  a  ground  for  divorce, 
is  "the  willful  infliction  ot  pain,  bodily  or  men- 
tal, upon  tlie  complaining  party,  aucn  as  rea- 
sonably justifies  an  apprehension  of  danger  to 
life,  limb  or  health.  *  •  •  The  Intention  to 
wound  is  a  necessary  element  of  tbe  cruel  treat- 
ment for  which  a  divorce  is  allowed." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17.  Divorce,  {  62.] 

2.  Sank. 

Where  acts  of  cruelty  iiave  been  condoned 
by  subsequent  cohabitation,  sucti  acts  will  not 
be  revived  aa  a  ground  for  divorce,  except  by 
fresh  acts  of  cruelty. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  17.  Divorce,  {{  185,  186.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Turner  C!oun- 
ty;    W.  N.  Spence,  Judge. 

Action  by  Sarah  Brown  against  W.  O. 
Brown.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Affirmed. 

Sarab  Brown  filed  her  libel  for  divorce 
against  her  husband,  W.  O.  Brown,  on  the 
ground  of  cruel  treatment  In  support  of  her 
allegations,  tbe  libelant  testified:  "I  and 
the  defendant,  W.  O.  Brown,  have  both  been 
residents  of  Wilcox  county  three  years  before 
tbe  filing  of  snit  I  married  W.  0.  Brown 
on  tbe  16th  day  of  July,  1903,  and  lived  wltb 
blm  until  tbe  19tb  day  of  May,  1906,  at 
which  time  we  separated.  During  the  time 
that  we  lived  together  I  performed,  on  my 
part,  all  the  duties  Incident  to  the  marital 
relation.  During  tbe  time  that  we  lived  to- 
gether W.  O.  Brown  was  strong  and  healthy 
and  able  to  work,  and  could  have  secured 
remnueratlve  woric,  but  be  worked  very  lit- 
tle, and  failed  to  provide  reasonable  food 
and  clothing  and  other  necessaries  of  life 
for  me  during  tbe  continuance  of  marital  re- 
lation. Be  cursed  at  me  several  times,  and 
on  two  occasions  prior  to  our  separation  be 
threatened  to  strike  and  whip  me.  Tbe  first 
time  was  a  year  or  more  before  our  separa- 
tion. I  was  In  tbe  bouse,  and  he  was  on 
tbe  outside,  when  be,  while  in  the  yard,  said 
be  would  whip  me,  and  he  then  came  into 
tbe  room,  but  did  not  strike  me,  and  said 
nothing  more.  He  said  while  out  in  tbe 
yard  be  was  going  to  wblp  me  and  leave  tbe 
country.  By  reason  of  bis  threat  towards 
me  I  was  apprehensive  that  be  would  strike 
me,  but  be  didn't  do  so.  I  continued  to  live 
with  W.  O.  Brown  as  tils  wife,  notwithstand- 
ing bis  treatment  of  me,  believing  that  he 
would  reform  bis  conduct;  but,  becoming 
convinced  that  there  would  be  no  reforma- 
tion, I  separated  from  him  on  May  19,  1905, 
and  have  not  rince  lived  with  him  as  his 


wife.  W.  O.  Brown  had  no  property  when 
the  libel  for  divorce  was  filed,  nor  did  I." 
At  tbe  conclusion  of  her  testimony,  the  court 
granted  a  nonsuit,  and  she  sued  out  a  bill 
of  exceptions  complaining  of  tbe  judgment 
of  nonsuit 

Hal  Lawson,  for  plaintiff  in  error.  T.  C. 
Wells,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts  as 
above).  In  tbe  case  of  Ring  v.  Ring,  118 
Oa.  183.  44  S.  E.  861,  62  L.  R.  A.  878,  Ciaud- 
ler,  J.,  after  a  very  ludd  discussion  and 
analysis  of  tbe  prior  adjudications  of  this 
court,  defined  cruel  treatment  within  the 
meaning  of  Civ.  Code  1895,  {  2427,  which 
provides  that  such  treatment,  to  be  a  grround 
for  divorce,  shall  be  "the  willful  Infliction 
of  pain,  bodily  or  mental,  upon  the  com- 
plaining party,  such  as  reasonably  justifies 
an  apprehension  of  danger  to  life,  limb  or 
health.  •  •  *  The  Intention  to  woimd  is 
a  necessary  element  of  tbe  cruel  treatment 
for  which  a  divorce  is  allowed."  The  ma- 
jority of  the  court  concurred  in  this  exposi- 
tion of  the  meaning  of  the  term  "cruel  treat- 
ment," as  used  In  our  divorce  statute.  While 
tbe  writer  was  upon  the  suiierlor  court  bencli, 
he  observed  a  tendency  to  extend  and  apply 
this  ground  for  divorce  to  many  trivial  cir- 
cumstances liappening  in  tbe  domestic  rela- 
tion as  sufficient  to  dissolve  tbe  marital  tie. 
Slight  disagreements,  and  words  inspired  by 
transitory  temper,  were  never  intended  by 
the  statute  as  cause  for  setting  aside  a  mar- 
riage contract.  The  testimony  of  the  plain- 
tiff shows  her  husband  was  not  a  very  in- 
dustrious man,  and  be  may  not  have  provid- 
ed her  witb  what  she  considered  a  reason- 
able support  Al)out  a  year  before  tbe  sep- 
aration he  cursed  libelant,  and  threatened 
to  whip  her.  That  she  considered  this  threat 
to  be  a  mere  exhibition  of  temper,  and  that 
no  bodily  barm  was '  apprehended.  Is  shown 
by  her  remaining  with  him  for  a  year  there- 
after. No  Immediate  provocation  was  given 
for  tbe  separation,  and  when  the  libelant 
formulated  her  grounds  for  divorce  she  seiz- 
ed upon  a  sally  of  temper,  which  bad  been 
condoned  by  a  year's  cohabitation.  (Condona- 
tion is  a  conditional  forgiveness  of  all  ante- 
cedent acts  of  cruelty,  and  such  acts  as  may 
have  l>een  condoned  will  not  be  revived  ex- 
cept by  fresh  acts  of  cruelty.  Odom  v.  Odom, 
36  6a.  2S6.  What  constitutes  cruel  treat- 
ment In  the  meaning  of  tbe  law  is  a  ques- 
tion of  law  for  the  court  Obolston  v.  Ohol- 
stou,  31  Ga.  628.  So  important  to  society 
and  the  moral  tone  of  a  community  is  tbe 
preservation  of  tbe  relation  voluntarily  en- 
tered into  by  husband  and  wife  that  judges 
should  not  permit  a  severance  of  that  rela- 
tion where  the  testimony  falls  to  show  that 
tbe  complaining  party  is  not  entitled  to  a 
divorce  under  any  ground  recognized  by  law. 
Indeed,  the  statute  makes  it  tbe  duty  of  the 
judge  to  see  that  the  grounds  are  legal,  and 
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sustained  by  proof.  Civ.  Ck>de  1896,  (  2465. 
In  this  case  the  testimony  did  not  make  a 
case  of  cmel  treatment,  as  defined  In  Ring 
T.  Ring,  and  a  nonsuit  was  properly  granted. 
Judgment  afiSrmed.  All  the  Justices  con- 
cur. 


3.  A.  FAT  ft  EAOAN  CO.  t.  T.  J.  DCDLGT  ft 

SONS. 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

1.  Sale — Warbantt. 

When  a  known,  described,  and  definite 
article  is  ordered  of  a  manufacturer,  although 
it  be  stated  by  the  purchaser  that  it  is  required 
for  a  particular  purpose,  yet  if  a  known,  de- 
scribed, and  definite  thing,  which  is  of  the  kind 
and  quality  called  for  by  the  order,  be  actually 
supplied,  there  is  no  warranty  that  it  shall  an- 
swer the  particular  purpose  intended  by  the 
buyer. 

[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
yol.  43,  Sales,  |  77a] 

2.  Same— Retbntion  ov  Abitclb  Soi,d. 

When  the  written  contract  for  the  sale  of  an 
article  provides  that  the  retention  of  the  article 
for  a  given  time  after  the  date  of  shipment  shall 
constitute  a  trial  and  acceptance,  and  be  a  con- 
clusive admission  of  the  truth  of  all  warranties, 
the  mere  fact  that  within  the  time  stipulated 
notice  of  diesatisfaction  has  been  given  to  the 
seller,  but  notwithstanding  the  article  has  been 
retained,  will  not  have  the  effect  to  relieTe  the 
buyer  from  the  force  of  the  terms  of  the  written 
contract. 

3.  Saub— Nbw  Cortbact— Conbidebatioii. 

The  alleged  new  agreement  between  the 
plaintiff  and  defendant  in  reference  to  the  ma- 
chine was  entirely  lacking  in  consideration,  ^d 
could  not  be  the  basis  of  any  liability  on  the 
part  of  the  plaintiff. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  i  259.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee 
County ;   W.  A.  Little,  Judge. 

Action  by  J.  A.  Fay  &  Eagan  Company 
against  T.  J.  I>udley  &  Sons.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

J.  A.  Fay  ft  Eagan  Company,  a  corpora- 
tion, brought  suit  against  Dudley  ft  Sons, 
a  partnership,  upon  an  account.  The  bill 
of  particulars  was  as  follows :  "T.  J.  Dudley 
&  Sons,  to  J.  A.  Fay  ft  Eagan  Co.,  Dr.  June 
28,  1901.  Shop  No.  68,289.  One  No.  6  latest 
Improved  tenoner,  with  double  upper  and 
lower  tenoning  heads  and  bits,  upper  and 
lower  cope  beads  and  bits,  left  off  bat  with 
copy  spindles,  T  X  L  pulleys  16"  diameter, 
net  $800.00  f.  o.  b.  Columbus.  1901,  August 
28th.  By  cash,  1400.00.  Bal.  due  Oct  28tli, 
1901,  $400.00." 

An  amendment  to  the  petition  alleged  that 
the  machine  referred  to  In  the  bill  of  particu- 
lars was  sold  and  delivered  under  the  terms 
of  a  written  contract,  a  copy  of  which  Is  ex- 
hibited. The  contract  is  as  follows:  "Colum- 
bus, Ga.,  March  16, 1901.  J.  A.  Fay  &  Eagan 
Co.,  Wood  Working  Machinery,  Cincinnati, 
Ohio.  Subject  to  strikes,  accidents,  or  other 
delays  beyond  your  control,  deliver  f.  o.  b. 


Columbus,  Ga.,  April  Ttb,  1901,  one  latest 
Improved  double  end  tenoner — ^No.  6  double 
upper  and  lower  tenoning  head  bits,  upper 
and  lower  cope  beads  and  bits  left  off,  but 
with  cope  spindles.  One  second-hand  Budi 
blind  stlle  mortise  and  borer,  with  bits  to 
mortise  and  bore  ■/!«"  mortise  and  bole, 
and  to  be  suitable  for  small  stationaiy  slats. 
If  necessary,  as  small  as  %"z*/ti"  mortise. 
One  Fay  No.  8  saw  mandrel,  pulley  betwe«i 
bearings  and  mandrel  turned  to  I"  where 
saw  goes.  (No  extension  device  necessary.) 
One  second-hand  Fay  sash  sticks  with  bor- 
ing attachment  (second-band  list  No.  920) 
with  boring  but  and  set  of  knives,  mandrd 
I"  to  suit  bead  you  have;  you  to  send  a 
wire  to  confirm  this  diameter.  For  which 
agree  to  pay  nine  hundred  and  seventy-eight 
dollars  with  exchange.  The  purchaser  agrees 
to  make  settlement  within  thirty  days  after 
date  of  shipment  and  to  then  evidence  all 
payments  due  at  a  later  date,  by  notes  bear- 
ing date  of  shipment  and  Interest  In  case 
payment  Is  divided  to  be  made  as  follows: 
$490  cash  on  arrival.  $488  in  four  months 
with  6  per  cent  Interest  Title  to  machine 
to  remain  with  us  till  paid  for ;  you  to  sign 
agreement  to  this  effect  It  la  agreed  that 
title  to  the  property  mentioned  above  shall 
remain  in  the  consignor  until  fully  paid  for 
in  cash;  and  that  this  contract  is  not  modi- 
fied or  added  to  by  any  agreement  not  ex- 
pressly stated  herein;  and  that  a  retention 
of  the  property  forwarded,  after  thirty  days 
from  date  of  shipment  shall  constitute  a 
trial  and  acceptance,  be  a  conclusive  admis- 
sion of  the  truth  of  all  representations  made 
by  or  for  the  consignor,  and  void  all  its 
contracts  of  warranty  express  or  Implied. 
It  is  further  agreed  that  the  purchaser  shall 
keep  the  property  fully  Insured  for  the  bene- 
fit of  the  J.  A.  Fay  ft  Eagan  Company" — 
signed  by  the  parties. 

The  defendants  filed  an  answer  In  which 
they  denied  all  liability.  The  answer  also 
alleged  that  the  defendants  were  In  need  of 
a  machine  of  the  character  described  In  the 
contract  and  the  plaintiff  sold  the  machine 
and  warranted  It  to  be  the  latest  Improved 
double-headed  tenoner  and  suited  for  the 
purposes  intended,  such  purpose  being  the 
manufacture  of  doors,  sash,  blinds,  and  fur- 
niture, and  this  was  known  to  the  plaintiff. 
Plaintiff  guaranteed  that  the  machine  would 
do  the  work  required,  that  it  was  properly 
constructed,  and  that  it  would  last  for  many 
years.  The  price  agreed  on  was  $800;  one- 
half  to  be  paid  on  arrival,  and  the  balance  in 
four  months,  with  interest,  and  the  title  to 
remain  in  the  plaintiff  until  paid  for.  On 
June  28,  1901,  the  machine  was  shipped  to 
the  defendants,  and  upon  its  arrival  $400  was 
paid  to  the  plaintiff,  and  the  machine  in- 
stalled In  the  shops  of  the  defendants.  In 
doing  so,  they  relied  upon  the  warranty  and 
representations  of  plaintiff  that  the  machine 
was  as  represented.  After  a  thorough  trial 
and  test  It  waa  diacovered  that  It  was  not  as 
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represented,  was  not  properly  constmcted, 
and  would  not  do  the  work,  nor  waa  It  suit- 
able for  the  purposes  Intended.  Plaintiff  was 
at  once  notified  of  the  defects,  and  defend- 
ants  offered  to  return  the  same  upon  repay- 
ment of  the  amounts  that  had  been  paid.  Re- 
lying upon  the  representations,  the  defendants 
installed  the  machine  and  Intended  to  use 
It,  and  In  consequence  thereof  have  beoi 
compelled  to  pay  out  various  sums  of  money 
for  freight  and  other  expenses,  amounting, 
in  the  aggregate,  to  more  than  $500.  De- 
fendants haye  repeatedly  offered  to  return 
the  machine,  and  still  offer  to  do  so.  It  is 
alleged  that  the  defendants  have  been  dam- 
aged in  the  sum  set  forth  In  the  pleadings, 
and  it  is  prayed  that  this  amount  be  recouped 
and  Judgment  In  their  favor  be  rendered. 
In  an  amendment  to  the  answer  it  Is  alleged 
that  the  machine  was  received  about  July  20, 

1901,  and  as  soon  as  It  was  placed  in  posi- 
tion It  was  discovered  that  the  heads  of  the 
tenon  machine  were  cracked,  and  notice  In 
writing  was  given  to  the  plaintiff  to  this  ef- 
fect, and  after  this  defect  was  repaired,  the 
machine  was  put  in  operation,  and  It  failed  to 
do  the  work  for  which  it  was  intended.  De- 
fendants made  every  effort  to  induce  plaintiff 
to  repair  the  machine,  the  defects  of  which 
were  specifically  pointed  out  and  repeatedly 
oCTered  to  return  the  machine  upon  the  repay- 
ment of  the  money  which  had  been  advanced, 
and  plaintiff  promised  that  it  would  make 
the  necessary  changes.    Finally,  in  December, 

1902,  plaintiff  and  defendants  agreed  that 
the  defendants  should  return  the  machine  to 
plaintiff,  who  would  put  it  in  perfect  order, 
supply  such  new  parts  as  were  necessary,  the 
plaintiff  to  pay  the  freight  both  ways,  and 
that  on  the  return  of  the  machine  the  de- 
fendants were  to  set  It  np  and  operate  It, 
and  after  a  test  of  80  days.  If  the  machine 
was  all  right,  the  defendants  were  to  pay 
the  plaintiff  the  balance  of  $400;  otherwise, 
the  defendants  would  not  accept  the  machine. 
In  pursuance  of  this  agreement  on  or  about 
January  10,  1903,  the  machine  was  shipped 
to  plaintiff,  who,  after  keeping  It  about  three 
months,  returned  It  to  the  defendants.  The 
defendants  installed  It  and  attempted  to 
operate  It,  when  It  was  ascertained  that  It 
would  not  do  the  work  for  which  It  was  In- 
tended. The  defects  In  the  machine  are  point- 
ed out  In  the  answer,  and  It  Is  alleged  that 
the  plaintiff  was  notified  that  the  machine 
was  not  satisfactory  and  did  not  comply  with 
the  terms  of  the  agreement,  and  that  the  de- 
fendants would  neither  accept  It  nor  pay  for 
it  The  trial  resulted  In  a  verdict  for  the 
defendants.  The  plaintiff  made  a  motion  for 
a  new  trial,  which  being  overruled,  it  ex- 
cepted. 

Ooetcblns  &  Gbappell,  for  plaintiff  In  er- 
ror. J.  H.  Martin  and  A.  W.  Oozort,  for 
defendants  In  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).     1.  The   contract    was    In    wrltlns. 


There  Is  no  claim  that  the  contract,  as  It  ap- 
pears In  the  writing,  was  the  result  of  any 
fraud,  accident,  or  mistake.  It  was  free 
from  ambiguity.  The  parties  must  therefore 
stand  or  fall  by  the  terms  of  that  Instrument 
It  was  an  agreement  to  sell  a  machine  of  a 
certain  description  and  a  certain  character. 
In  a  contract  for  the  sale  of  goods,  words  of 
description  of  the  subject-matter  of  the  sale 
are  ordinarily  to  be  regarded  as  simply  a 
warranty  that  the  goods  delivered  shall  be 
of  the  character  described  in  the  contract 
Henderson  Elevator  Co.  v.  North  Oa.  Mill. 
Co.,  126  Oa.  279,  55  S.  B.  60.  Hence  there 
was  a  warranty,  on  the  part  of  the  sellers, 
that  the  machine  delivered  would  be  of  the 
kind  and  character  described  In  the  contract. 
There  was  nothing  In  the  contract  warrant- 
ing that  the  machine  would  do  a  particular 
work,  or  work  of  a  given  character.  The 
mere  silence  of  the  contract  on  this  question 
would  not  be  sufficient  to  open  the  door  to 
parol  evidence.  In  Seltz  v.  Brewers'  Refrig- 
erating Mach.  Co.,  141  U.  8.  510,  12  Sup.  Ct 
46,  35  L.  Ed.  837,  it  was  held  that  where  a 
known,  described,  and  definite  article  Is  or- 
dered of  a  manufacturer,  although  it  be 
stated  by  the  purchaser  to  be  required  for  a 
particular  purpose,  yet,  if  the  known,  de- 
scribed, and  definite  thing  be  actually  sup- 
plied, there  is  no  warranty  that  It  will  an- 
swer the  particular  purpose  intended  by  the 
buyer.  In  that  case  the  contract  was  an 
agreement  to  sell  "a  No.  2  size  refrigerating 
machine,  as  constructed  by  the  said  party  of 
the  first  part"  The  defendant  attempted  to 
set  up,  as  a  defense,  that  prior  to  the  execu- 
tion of  the  contract  the  agent  of  the  plaintiff 
had  represented  that  the  machine  would  cool 
160.000  cubic  feet  to  40  degrees  Fahrenheit 
and  It  was  held  that  this  could  not  be  con- 
sidered, for  the  reason  that  It  violated  the 
terms  of  the  written  contract  that  the  con- 
tract described  the  machine,  that  there  was 
nothing  In  the  description  In  reference  to 
the  work  It  would  do,  and  that  that  which 
was  attempted  to  be  proved  as  a  representa- 
tion of  the  plaintiff  was  Itself  a  new  descrli>- 
tlon  of  the  machine  and  In  conflict  with  the 
terms  of  the  instrument.  In  the  present  case, 
the  contract  being  for  the  sale  and  delivery 
of  a  machine  manufactured  by  the  plaintiff 
and  described  in  the  contract,  If  a  machine 
of  that  character  was  delivered,  the  plaintiff 
complied  with  its  part  of  tiie  contract  and 
the  defendants  would  be  compelled  to  per- 
form their  part  It  was  therefore  error  to 
admit  In  evidence  the  representations  as  to 
the  work  that  would  be  done  by  the  ma- 
chine, made  by  the  agent  at  the  time  that 
negotiations  were  pending  and  before  the 
written  contract  was  entered  into. 

2.  The  contract  provided  that  the  retention 
of  the  property,  "after  thirty  days  from 
date  of  shipment  shall  constitute  a  trial 
and  acceptance,  be  a  conclusive  admission  of 
the  truth  of  all  representations  made  by  or 
for  the  consignor,  and  void  all.  contracts  of 
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warranty,  ezpreas  or  Implied."  Tbae  was 
no  provision  In  the  contract  that  notice  from 
the  defendants  to  the  plaintiffs  that  they 
were  dissatisfied  with  the  machine,  and  that 
the  machine  did  not  comply  with  the  terms 
of  the  contract,  should  Interfere  with  the 
distinct  agreement  above  referred  to,  result- 
ing from  the  mere  retention  of  the  machine. 
It  may  be  that  this  was  a  very  unreasonable 
stlpnlation,  but  the  parties  have  made  their 
own  contract,  and  they  must  abide  by  its 
terms.  If  the  defendant  retained  the  ma- 
chine during  the  time  referred  to  In  the 
above  stipulation  In  the  contract,  such  reten- 
tion amounted  to  an  admission  that  the  rep- 
resentations made  -  by  or  for  the  plaintifT 
were  true  and  avoided  all  warranties.  Un- 
reasonable stipulations  of  a  similar  character 
to  the  one  now  under  consideration  appear 
in  numerous  contracts ;  bat  it  has  been  nni- 
formly  held  that  the  parties  must  abide  by 
the  terms  of  their  contract  In  the  absence  of 
fraud,  accident,  or  mistalce.  See,  in  this  con- 
nection. International  ^Harvester  Co.  v.  Dil- 
lon, 126  Ga.  672,  66  S.  B.  1034;  McCormick 
Harvesting  Machine  Oo.  v.  Allison,  116  Oa. 
445,  42  S.  B.  77a 

3.  Bat  It  is  said  that,  even  though  the  de- 
foidants  would  not  be  allowed  to  enter  any 
of  their  defenses  to  the  original  contract, 
there  has  been  a  new  agreement,  and  that 
the  plalntlfl?  has  not  complied  with  the  terms 
of  the  new  agreement,  and  that  the  damages 
resulting  to  the  defendants  from  its  fail- 
ure so  to  comply  are  subject  to  be  set  off 
against  the  plalntlfTs  demand  for  the  balance 
due  on  the  purchase  money  of  the  machine. 
Under  this  alleged  new  agreement,  the  de- 
fendants were  to  return  the  machine  to  the 
plaintiff,  who  was  to  make  certain  changes 
therein,  and  then  ship  the  same  back  to  the 
defendants,  the  plaintiff  to  pay  the  freight 
each  way,  and  then,  if  the  machine  was  sat- 
isfactory, the  balance  of  the  purchase  money 
was  to  be  paid.  The  plaintiff  was  not  to 
receive  one  cent  In  addition  to  the  original 
purchase  price  of  the  machine,  bat  was  to 
go  to  the  expense  of  malting  repairs  and  pay 
the  freight  both  ways.  There  was  no  con- 
sideration for  this  agreement  It  was  pure- 
ly a  voluntary  undertaking  on  the  part  of 
the  plaintiff.  At  the  time  when  it  was  made; 
the  plaintiff  was  In  a  position  where  it  conld 
have  demanded  ttie  balance  due  on  the  pur- 
chase money,  and  the  defendants,  under  the 
new  agreement,  were  under  obligation  to  do 
no  more  than  what  they  would  be  already 
compelled  to  do;  that  Is,  to  pay  the  balance 
of  the  purchase  money. 

We  will  not  undertake  to  deal  with  all  the 
assignments  of  error  on  the  different  Instruc- 
tions of  the  Judge,  as  It  will  sufficiently  ap- 
pear, from  what  has  been  said,  in  what  par- 
ticulars we  deem  the  instructions  appropri- 
ate as  well  as  those  we  deem  erroneous. 

A  new  trial  should  have  t>een  granted. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


STERLING  ».  PARK. 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

Dbed— Delivebt— Fabtibs. 

One  who  signs,  seals,  and  delivers  a  deed, 
though  not  named  therein  as  a  grantor,  is  still 
bound  as  a  grantor,  and  the  deed  is  operative  as 
a  conveyance  of  bis  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16.  Deeds,  |  61.] 

(Syllabus  by  the  Court) 

Error  from  Superior  C!ourt,  Troop  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  R.  B.  Park  against  M.  L.  Sterl- 
ing. Judgment  for  plalntifl.  Defendant 
brings  error.    Affirmed. 

F.  M.  Longley,  for  plaintiff  In  error.  Hat- 
ton  Lovejoy  and  Frank  Harwell,  for  defend- 
ant in  error. 

BVAKS,  J.  The  varloos  asslgmnents  of 
error  raise  but  one  question:  Is  It  essen- 
tial that  a  person  who  signs,  seals,  and  de- 
livers a  deed  should  be  mentioned  in  the 
body  of  the  deed,  to  be  bound  by  it  and  to 
make  it  an  operative  conveyance  of  bis  estate 
in  the  land?  The  case  In  hand  was  a  com- 
plaint for  land,  and  one  of  the  plaintiff's 
muniments  of  title  was  a  deed  in  which  M. 
C.  Huntley  was  named  as  grantor,  and  R. 
E.  Park  as  grantee,  and  which  purported  to 
convey,  for  a  valuable  consideration,  a  de- 
scribed lot  of  land  in  fee  simple.  The  deed 
was  signed  and  sealed  by  M.  C.  Huntley, 
W.  H.  Huntley,  and  the  defendant  Neith- 
er W.  H.  Huntley  nor  the  defendant  was 
named  In  it  as  grantor.  At  the  time  the 
deed  was  executed,  the  title  to  the  land  was 
in  M.  C.  Huntley  for  life,  with  remainder 
to  the  others  who  signed  the  deed.  The 
plaintiff's  contention  is  that  the  deed  is 
operative  and  effective  as  a  conveyance  of 
the  estate  which  each  maker,  signer,  bad  In 
the  land;  while,  on  the  other  hand,  the  de-  i 
fendant  contends  that  as  she  was  not  nam- 
ed in  the  deed  as  grantor.  It  is  not  an  oi>era- 
tive  conveyance  of  her  estate  in  remainder. 

The  point  In  the  case  has  been  before 
many  courts  of  last  resort,  and  there  is 
much  contrariety  of  opinion  on  the  subject 
We  believe  the  rule  to  be  that  one  who  signs, 
seals,  and  delivers  a  deed,  in  which  he  is 
not  named  as  grantor,  is  nevertheless  bound 
by  these  acts  as  a  grantor.  We  think  an 
examination  Into  the  origin  and  reason  of 
the  contrary  doctrine  will  demonstrate  the 
correctness  of  oar  conclusion.  At  common 
law  a  deed  is  defined  to  be  a  writing,  sealed 
and  delivered  by  the  parties.  0>ke's  Lit 
171;  2  Bl.  Com.  295.  Lord  Coke  said: 
"There  have  beene  eight  formal!  or  orderly 
parts  of  a  deed  of  feofment  viz.:  (1)  The 
premises  of  the  deed  implied  by  Littleton: 
(2)  the  habendum,  whereof  Littleton  here 
speaketh;  (3)  the  tenendum,  mentioned  by 
Littleton;  (4)  the  reddendum;  (5)  the  clause 
of  warrantle;  (6)  the  In  cujus  rel  testimo- 
nium,  comprehending  the  aeallng;    (7)    the 
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date  of  the  deed,  containing  the  day^  the 
month,  the  yeare  and  Btlle  of  the  King,  or 
the  jeare  of  onr  Lord;  lastly,  the  clause  of 
hlls  teatibus.  •  •  •  The  office  of  the  prem- 
ises of  the  deed  is  twofold.  First,  rightly 
to  name  the  feofor  and  the  feofee;  and,  sec- 
ondly, to  comprehend  the  certalntle  of  the 
lands  CT  tenements  to  be  conveyed  by  the 
feofment  either  by  expresse  words  or  which 
may  by  referraice  be  reduced  to  a  certain- 
tie"  1  Coke's  Inst  Oa.  Signing  was  not 
necessary  to  make  a  deed  valid  as  such,  at 
common  law,  and  Sir  William  Blackstone 
says  that  "It  was  held  in  all  our  txtoks  that 
sealing  alone  was  sufficient  to  authenticate 
a  deed;  and  so  the  common  form  of  attesting 
deeds  'sealed  and  delivered'  continues  to  this 
day  notwithstanding  St  29  Car.  II,  c.  3," 
which  requires  deeds  to  be  signed  by  the 
maker.  2  Blackstone,  Com.  807.  Not  only 
could  any  seal  be  used,  but  "a  stick  or  any 
such  like  thing  which  doth  make  a  print" 
Shep.  Touch.  67.  "In  Temes  de  la  Leys  v. 
'Fait,'  reference  is  made  to  a  charter  of  Ed- 
ward III,  of  which  the  last  two  lines  run 
in  the  Bngllsh  translation  thus: 

**  'And  in  witness  that  it  was  sooth 
He  bit  the  wax  with  his  foretooth.'  " 

Norton  on  Deeds,  6. 

Thus  will  be  seen,  from  the  conditions  pre- 
vailing at  common  law,  the  prime  import- 
ance of  the  grantor's  name  appearing  in  the 
body  of  the  deed  was  to  identify  the  deed 
as  the  act  of  a  particular  grantor.  Without 
signature,  and  executed  with  a  seal  Indented 
by  the  prick  of  a  pm,  or  imprint  of  a  tooth, 
the  deed  could  not  disclose  the  identity  of 
the  grantor,  except  by  mention  of  his  name 
in  the  grant  From  the  very  necessity  of  the 
case  grew  the  rule  that  the  name  of  the 
grantor  should  appear  In  connection  with 
apt  words  indicating  that  the  deed  was  bis 
grant  But  even  at  common  law  a  deed 
could  be  made  in  a  very  Informal  manner. 
Says  Lord  Coke:  "I  have  tearmed  the  said 
parts  of  the  deed  formall  or  orderly  parts, 
for  that  they  be  not  of  the  essence  of  a  deed 
of  feofment;  for  If  such  a  deed  be  without 
premises,  habendum,  tenendum,  the  clause 
of  in  cujus  rei  testimonium,  the  date,  and 
the  clanse  of  hlis  testibus,  yet  the  deed  is 
good.  For  if  a  man  by  deede  gives  lands 
to  another,  and  to  his  helres,  without  more 
saying,  this  is  good,  If  he  put  his  seale  to 
the  deede,  deliver  it  and  make  lievry  ac- 
cordingly." 1  Coke's  Inst  7a.  Thus  it 
would  seem  that  the  requirement  of  a  deed 
made  before  the  statute  of  frauds  was,  not 
that  the  grantor's  name  should  appear  In 
formal  context  but  If  the  writing  should 
identify  the  grantor,  the  deed  would  be  con- 
sidered his  grant  Let  us  also  recall  the  old 
common-law  distinction  (obsolete  in  this 
state)  between  deeds  poll  and  indentures. 
The  former  are  those  made  by  one  person 
only.  To  the  latter  two  or  more  persons  are 
parties.  The  case  of  Scudamore  v.  Vanden- 
stene  (1679)  cited  in  2  Coke's  Inst  673,  la  I 


grounded  upon  this  principle.  It  was  there 
held  that  a  person  could  not  take  any  Im- 
mediate benefit  under  an  indenture,  or  sue 
on  any  covenant  contained  therein,  unless 
he  was  named  as  a  party  thereto.  The  state- 
ment of  Lord  Coke,  in  that  case,  that  no 
grant  can  be  made  to  a  person  not  a  party 
to  the  deed,  was  never  true  except  of  grants 
of  Immediate  interest  Norton  on  Deeds,  24. 
And  was  never  applied  to  deeds  poll,  but  was 
limited  to  deeds  Inter  partes.  Norton  on 
Deeds,  24;  Cooker  v.  Child,  2  Levinz,  74. 

The  question  first  came  up  in  America  In 
the  Massachusetts  Supreme  Court  in  1812,  in 
the  case  of  Catlin  v.  Ware,  9  Mass.  218,  6 
Am.  Dec.  66.  It  was  there  held  that  a  con- 
veyance by  a  husband  to  which  the  signa- 
ture and  seal  of  the  wife  was  affixed,  bat 
her  name  not  being  otherwise  mentioned  la 
the  deed,  did  not  bar  the  wife's  right  of  dow- 
er. The  conclusion  of  the  court  was  rested 
on  the  reason  that  a  deed  cannot  bind  a 
party  sealing  it  unless  it  contains  words  ex- 
pressive of  an  intention  to  be  bound.  Other 
courts  have  followed  the  Massachusetts  court 
either  upon  the  authority  of  Catlin  v.  Ware, 
or  the  reason  upon  which  the  decision  was 
placed.  Peabo^  v.  Hewett  62  Me.  S3,  88 
Am.  Dec.  4S6;  Purcell  v.  (Soshorn,  17  Ohio, 
106,  49  Am.  Dec.  448;  Harrison  v.  Simons,  55 
Ala.  510;  Stone  v.  Sledge,  87  Tex.  49,  26  S. 
W.  1068,  47  Am.  St  Rep.  65;  Adams  v.  Med- 
sker,  26  W.  Va.  127;  Cox  v.  Wells,  7  Blackf. 
(Ind.)  410,  43  Am.  Dec.  98;  Agricultural  Bank 
v.  Rice,  4  How.  (U.  S.)  225,  11  L.  Ed.  949. 
Most  of  these  decisions  were  based  upon  the 
ground  that  a  wife  could  not  relinquish  her 
right  of  dower  unless  the  conveyance  con- 
tained apt  words  expressive  of  such  Intent 
But  the  weakness  of  the  reasoning.  In  our 
Judgment,  is  the  clinging  to  an  ancient  rule 
of  the  common  law  which  grew  out  of  the 
environment  and  civilization  of  the  sixteenth 
century,  when  such  conditions  do  not  exist 
in  our  own  civilization.  As  was  very  perti- 
nently said  by  Woodbury,  J.,  in  Elliott  v. 
Sleeper,  2  N.  H.  625.  decided  as  early  as  1823: 
"Here,  however,  a  deed  must  by  statute  be 
attested;  and  since  seals  have  ceased  to  be 
distinguished  by  peculiar  devices,  and  educa- 
tion has  become  more  generally  diffused, 
signing  would  seem  to  be  proi>er  and  Indleh 
pensable.  When  a  deed  is  signed,  the  utility 
of  naming  the  grantor  in  the  premises  or  any 
part  of  the  body  of  the  Instrument  appears 
in  a  great  measure  superseded;  for  'know,' 
says  Perkins,  section  36,  that  the  name  of 
the  grantor  is  not  put  in  the  deed  to  any 
other  Intent  but  to  make  certainty  by  the 
grantor.'  Bacon's  Ab.  'Grant'  C.  This  cer- 
tainty is  attained  whenever  the  person  signs, 
seals,  acknowledges,  and  delivers  an  instru- 
ment as  bis  deed,  though  no  mention  what- 
ever be  made  of  him  in  the  body  of  It  tte- 
canse  he  can  perform  these  acts  for  no  other 
possible  purpose  than  to  make  the  deed  his 
own.  In  a  deed  poll,  like  that  under  con- 
sideration, where  only  the  grantor  speaks  or 
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signs  or  covenantB,  there  Is  still  less  danger 
of  mistake  and  uncertainty  concerning  the 
party  bound  than  In  deeds  Indented."  In 
agreement  with  the  New  Hampshire  case  are 
Armstrong  v.  Stovall,  26  Miss.  276,  Ingolds- 
by  y.  Juan,  12  Cal.  564,  and  Hrouska  v. 
Janke,  06  Wis.  252,  28  N.  W.  166.  Text- 
writers  now  very  generally  discard  as  nn- 
sound  the  proposition  that  the  grantor  should 
be  named  as  such  In  the  deed,  and  approve 
those  cases  which  hold  that  the  conveyance 
is  operative  when  signed  by  the  grantor, 
though  his  name  be  omitted  from  the  body 
of  the  instrument  3  Washbnm  on  Real 
Prop.  2120;  1  Devlin  on  Deeds,  S  204 

The  requisites  of  a  deed,  under  the  Code, 
are  that  it  must  be  In  writing,  signed  by 
the  maker,  attested  by  at  least  two  witness- 
es, and  delivered  to  the  purchaser,  or  some 
one  for  him,  and  be  made  on  a  valuable  or 
good  consideration.  No  prescribed  form  is 
essential  to  the  validity  of  a  deed,  and  the 
Instrument  will  be  deemed  sufficient  if  it 
make  known  the  transaction.  Olv.  Code 
1896,  it  S.'jgo,  3602.  We  think  that  the  deed 
under  discussion  measures  np  to  these  statu- 
tory essentials,  and  is  etfectiye  as  a  convey- 
ance of  the  defendant  and  her  co-remainder- 
man, though  their  names  are  not  mentioned 
in  the  body  of  the  instrument.  See,  in  this 
connection,  Ball  v.  Wallace,  32  Ga.  170. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


CLAXTON  T.  LOVETT  et  al. 
(Supreme  Court  of  Georgia.    Aug.  15,  1007.) 

1,  Bnxs  AND  Notes— Defknbks — CovEBTnaii— 
Duress. 

In  an  action  against  two  defendants  on  a 
promissory  note,  in  which  one  of  them  pleaded 
that  she  vraa  a  married  woman,  and  that  her 
nndertaicing  was  that  of  a  surety  for  her  hus- 
band's debt,  and  also  that  the  note  was  signed 
under  duress,  brought  about  by  the  conduct  of 
her  codefendant.  It  was  necessanr,  to  maintain 
the  defense,  that  evidence  should  be  adduced 
establishing  the  marriage  relation  between  the 
defendants,  and  also  that  the  acts  constituting 
the  duress  were  committed  by  the  codefendant. 

2.  Sahz. 

The  evidence  in  the  present  ease  did  not 
disclose,   with   sufficient   certainty,   either   that 
the  defendants  were  married,  or  that  the  duress 
was  brought  about  by  the  codefendant. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Johnson  Conn- 
ty;   B.  L.  Rawlings,  Judge. 

Action  by  L.  J.  Clazton,  executor  of  W. 
G.  Sammons,  against  Lizzie  Lovett  and  R.  T. 
Lovett  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

lb  J.  Claxton,  an  executor  of  the  estate 
of  W.  G.  Sammons,  deceased,  brought  suit 
against  Mrs.  Lizzie  Lovett  as  principal,  and 
R.  T.  Lovett,  as  security,  on  a  promissory 
note,  for  stated  amounts  of  principal,  inter- 
est and  attorney's  fees.  Mrs.  Lovett  filed  an 
answer,  denying  the  indebtedness,  and  alleg- 
ing that  she  was  not  the  principal  on  the 


note,. but  that  ber  bnsband,  R.  T.  Lovett 
was  the  principal,  and  she  was  security,  and 
that  none  of  the  amount  so  borrowed  was 
ever  received  by  her  or  used  by  her  in  any 
way  whatever;  and  also  alleging  that  she 
signed  the  note  as  security  under  duress. 
On  the  trial,  Mrs.  Lovett  testified  that  she 
"never  got  any  money  from  Mr.  W.  G.  Sam- 
mons." Hershai  Lovett  testified  that  he  had 
heard  "papa"  tell  Mr.  Sammons  that  If  he 
could  get  |1,000,  he  thought  he  could  pull 
through,  and  his  papa  told  him  that  hb  had 
loaned  It  to  him;  that  he  heard  papa  tell 
mama  he  wanted  her  to  come  Into  the  room 
and  sign  the  note  he  was  going  to  give  Mr. 
Sammons;  that  he  did  not  see  his  mother 
sign  the  note,  and  could  not  swear  ttiat  the 
note  In  evidence  was  the  note  his  father  had 
reference  to.  Lou  Anna  Lovett  testified  that 
she  did  not  see  this  thousand  dollar  trans- 
action; that  she  beard  ber  father  and  mother 
discussing  it;  that  about  two  or  three  days 
before  the  signing  of  the  paper  her  father 
came  home  drinking,  and  came  into  the  room 
wliere  her  mother  was,  and  told  her  tliat  he 
wanted  her  to  sign  the  paper,  so  that  be 
could  get  a  thousand  dollars  to  help  out  in 
the  mercantile  business;  that  she  did  not 
want  to  sign  it,  and  he  used  an  oatti  and 
told  ber  she  would  sign  it  and  atwnt  tbat 
time  he  got  mad  with  her  mother  and  drew 
out  his  pistol;  that  he  first  chcdied  her,  and 
she  told  him  that  it  he  did  not  stop,  'she 
would  call  Hershai;  and  that  she  did  call 
Hershai,  and  her  father  went  out  of  the 
room.  The  Jury  returned  a  verdict  In  favor 
of  the  defendant  The  plaintiff  made  a  mo- 
tion for  a  new  trial,  which  was  ovemiled, 
and  the  plaintiff  excepted. 

J.  L.  Kent  3.  K.  Jordan,  and  Jas.  K. 
Hlnes,  for  plaintiff  In  error.  Wm.  Faircloth 
and  W.  B.  Daley,  for  defendants  in  error. 

COBB,  P.  J.  The  record  discloses  a  suit  <m 
a  promissory  note,  signed  by  two  persons 
bearing  the  same  surname.  It  Is  indicated, 
by  the  petition,  tbat  the  principal  is  a  mar- 
ried woman.  From  h»  answer  It  appears 
that  she  is  a  married  woman,  and  that  the 
apparent  surety  is  her  husband.  Her  de- 
fense Is  that  she  is  not  the  principal,  but 
really  the  surety,  and  that  the  debt  was  the 
obligation  of  her  husband;  and,  in  addition 
to  this,  that  she  signed  the  paper  under  du- 
ress brought  about  by  the  conduct  of  her  hus- 
band. At  the  trial,  she  testified  tliat  she  had 
received  none  of  the  money  which  was  the 
consideration  of  the  note.  She  did  not  tes- 
tify that  her  codefendant  was  her  husband, 
or  even  tliat  she  was  a  married  woman. 
Two  witnesses  are  introduced  who  bear  the 
same  surname  as  that  of  the  defendant 
They  each  testify  to  transactions  In  refer- 
ence to  a  note  or  debt  between  persons  who 
are  described  as  "papa"  and  "mama"  and 
"father"  and  "mother":  but  there  is  at>so- 
Intely  not  a  word  in  the  testimony  of  ettlier 
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of  the  witnesses  which  shows  that  the  per- 
aoDS  referred  to  In  the  testimony  In  the  man- 
ner ahove  Indicated  are  the  defendants  in 
the  case  or  In  any  way  connected  therewith. 
The  only  thing  to  connect  the  transactions 
referred  to  in  the  testimony  with  the  trans- 
actions mentioned  In  the  pleading  Is -the  fact 
that  the  defendants  and  the  witnesses  all  bear 
the  same  surname.  In  order  for  Mrs.  Lovett 
to  sustain  her  defense.  It  was  absolntely  nec- 
essary that  she  should  establish  b^  evidence 
that  she  was  a  married  woman,  that  R.  T. 
Lovett,  her  codefendant,  was  her  husband, 
or  that  her  codefendant,  H.  T.  Lovett,  com- 
mitted the  acts  which  constituted  the  duress 
which  brought  about  the  signing  of  the  note. 
The  evidence  entirely  falling  to  connect  the 
transactions  therein  referred  to  with  the 
transactions  mentioned  In  the  pleading,  we 
have  no  alternative  but  to  reverse  the  Judg- 
ment refusing  to  grant  a  new  trial. 

Judgment  reversed.    All  the  Justices  con- 
car. 


HARRISOK  V.  HARRISON. 

(Supreme  Court  of  Oeorgla.    Aug.  14,  1907.) 

AppeaI/— Rbview— BvtDBNOB  —  New   Tbiai  — 
Successive  Vebdicts. 

No  error  of  law  was  complained  of.  While 
the  evidence  in  not  altORether  satisfactory,  atlll 
it  has  been  the  basis  of  two  verdicts  in  favor 
of  the  plaintiff,  and  the  second  verdict  has  met 
with  the  approval  of  the  trial  judf^e;  and,  as 
there  is  at  least  some  slight  evidence  upon  which 
the  finding  may  be  supported,  the  jud^ent  re- 
fusing to  grant  a  second  new  trial  will  not  l>e 
disturbed. 

SEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  {  8961.] 

(Syllabus  by  the  (>>art.) 

Error  from  Superior  Ck>nrt,  Hancock  Coun- 
ty;  H.  M.  Holden,  Judge. 

Action  by  M.  L.  Harrison  against  N.  D. 
Harrison,  administrator  of  Emma  S.  Harri- 
son. Judgment  for  plaintlfT,  and  defendant 
brings  error.    Affirmed. 

Wm.  H.  Burwell,  for  plaintlfT  in  error.  B. 
H.  Lewis,  for  defendant  in  error. 

COBB,  P.  J.  Mrs.  M.  L.  Harrison  bronght 
suit  agalnist  N.  D.  Harrison,  as  administrator 
of  Emma  S.  Harrison,  on  an  account  for  serv- 
ices rendered  the  Intestate  of  the  defendant 
in  caring  for  her  for  four  years  prior  to  the 
date  of  her  death ;  the  amount  of  the  claim 
being  $576.  The  defendant  filed  an  answer. 
In  which  be  denied  all  liability  on  the  part  of 
the  estate.  The  case  was  tried,  and  resulted 
In,  a  verdict  for  the  plalntlfT  for  $480  prin- 
cipal and  $50.40  interest.  A  motion  for  a  new 
trial  was  made  by  the  defendant,  which  was 
erranted,  and  this  Judgment  was  affirmed. 
Harrison  v.  Harrison,  124  Oa.  733,  52  S.  E. 
813.  The  case  was  tried  a  second  time,  and 
resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  $480  principal  and  $114.80  interest  The 
defendant  filed  a  motion  for  a  new  trial. 


which  the  court  overruled,  and  the  defendant 
excepted. 

The  plaintlfT  was  a  sister-in-law  of  the  in- 
testate of  the  defendant,  and  they,  with  the 
other  members  of  the  family,  lived  together. 
The  deceased  was  afflicted  and  in  feeble 
health,  and  required  a  great  deal  of  atten- 
tion from  the  other  members  of  the  house- 
hold. While  the  evidence  Is  conflicting  as  to 
which  member  of  the  household  rendered  the 
greatest  service  to  the  deceased  In  nursing 
and  caring  for  her,  there  was  evidence  to  sus- 
tain a  finding  that  the  plaintiff  was  consid- 
erate and  attentive,  and  performed,  from 
day  to  day,  those  Irksome  and  necessary  du- 
ties required  In  providing  for  the  comfort 
and  happiness  of  an  afflicted  person.  There 
was  no  evidence  whatever  of  any  express 
agreement  between  the  plaintiff  and  the  de- 
ceased that  compensation  should  be  paid 
for  the  services  thus  rendered ;  and  the  case, 
therefore,  depends  ui>on  whether  the  circum- 
stances were  such  that  it  would  necessarily 
be  Inferred  that  it  was  In  contemplation  of 
each  party  that  there  should  be  compensa- 
tion for  the  services.  The  evidence  relating 
to  this  question  is  not  altogether  satisfactory ; 
but,  when  the  character  of  the  services  ren- 
dered and  the  time  required  each  day  for 
this  service  is  taken  into  consideration,  the 
Jury  might  infer  that  the  service  was  of  such 
an  exacting  character  that  it  was  not  render- 
ed on  the  one  hand,  or  received  on  the  other, 
purely  from  motives  of  natural  love  and  af- 
fection. In  Murrell  v.  Studstlll,  104  Ga.  604, 
30  S.  E.  750,  the  character  of  the  service  ren- 
dered is  recognized  as  a  proper  subject  for 
consideration  in  determining  whether,  under 
all  of  the  circumstances,  compensation  was 
Intended.  This  was  more  strikingly  recog^nlz- 
ed  In  the  case  of  Phlnazee  v.  Bunn,  123  Ga. 
230,  61  S.  E.  300.  In  that  case  the  services 
were  rendered  by  a  daughter  to  her  father, 
but  they  were  of  the  most  exacting  and  irk- 
some character.  It  is  true  that  in  that  cass 
there  was  also  some  evidence  of  a  declaration 
by  the  father  Indicating  his  Intention  to  com- 
pensate. While  we  are  not  altogether  satis- 
fied with  the  verdict  as  rendered,  and  we 
might  not  have  rendered  such  verdict  if  we 
had  been  members  of  the  Jury,  still,  as  there 
was  some  slight  evidence  to  support  the  find- 
ing, and  two  verdicts  have  been  rendered  In 
the  case,  and  the  verdict  now  under  consider- 
ation has  met  with  the  approval  of  the  trial 
Judge,  we  will  not  reverse  his  Judgment  re- 
fusing to  grant  a  new  trial. 

Judgment  afiSrmed.  All  the  Justices  con- 
cur. 


HARRIS  et   al.   v.    EQUITABLE    SECURI- 
TIES CO. 
(Supreme  C!ourt  of  Georgia.    Aug.  12,  1907.) 

1.  JcDOMENT  —  Res  Judicata  —  Mattkbs  De- 
termined— Evidence. 

Where  a  Judgment  is  pleaded  as  an  estop- 
pel, the  burden  ia  upon  the  party  relying  upon 
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the  estoppd  to  anstatn  the  plea  by  abowing  that 
the  particular  matter  in  controversy  was  necea- 
•arily  or  actnally  determined  In  the  former  liti- 

Sationj  and,  if  it  appear  from  the  record  intro- 
uced  in  support  of  the  plea  that  several  lESues 
were  involved  in  such  litigation,  and  the  verdict 
and  judgment  do  not  clearly  show  that  this 
particular  issue  was  then  decided,  before  snch 
plea  can  be  sustained,  this  uncertainty  mnst  be 
removed  by  extrinsic  evidence  showing  that 
such  matter  was  then  decided  in  accordance 
with  the  contention  of  the  party  relying  upon 
the  plea. 

[EM.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  30,  Judgment,  f  1822.] 

2.  Samb. 

The  case  of  Linton  v.  Harris,  78  Oa.  285, 
3  S.  Efc  278,  distinguished  from  the  present  caae. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jackson  Coun- 
ty;   C.  H.  Brand,  Judge. 

Action  by  the  Equitable  Securities  Com- 
pany against  C.  L.  Harris  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

W.  W.  Stark,  for  plaintiffs  in  error.  Robt 
S.  Howard,  Jno.  L.  Lye,  and  Cbas.  A.  Beld, 
for  defendant  in  error. 

FISH,  O.  J.  1.  The  Equitable  Securities 
Company  sued  O.  Ij.  Harris,  administrator 
of  the  estate  of  J.  L.  Harris,  Sr.,  deceased, 
C-  L.  Harris,  and  J.  L.  Harris,  Jr.,  on  several 
promissory  notes  given  by  the  decedent  and 
the  defendants  to  plaintiff  for  the  purchase 
price  of  certain  described  land,  praying  for  a 
general  judgment  with  special  lien  on  the 
laud.  The  defendant  filed  several  pleas. 
Among  them  were  (1)  that  plaintiff  could  not 
make  defendants  a  good  title  to  the  land.  In 
pursuance  of  its  bond  so  to  do,  by  reason  of 
an  outstanding  paramount  title  In  a  given 
third  person;  (2)  payment;  (3)  that  the  land 
and  notes  In  question  were  the  assets  of  the 
equitable  mortgage  company,  which  were  In 
the  hands  of  its  receiver,  who  bad  no  author- 
ity to  convey  them  to  plaintiff.  On  the  trial 
there  was  a  general  verdict,  viz.:  "We,  the 
jury,  find  for  the  defendants."  A  graieral 
judgment  was  entered  in  accordance  with 
the  verdict  Subsequently  the  same  plaintiff 
brought  an  action  against  the  same  defend- 
ants and  four  others  to  recover  the  same  land 
for  the  purchase  price  of  which  the  notes 
sued  on  in  the  former  case  were  given  by 
defendants  In  that  case  to  the  plaintiff.  The 
defendants  filed  several  pleas,  among  them 
being  estoppel  by  Judgment  in  the  former 
case,  defendants  setting  up  as  a  defense  that 
the  verdict  and  judgment  in  that  case  were 
to  the  effect  that  the  notes  in  question  bad 
been  paid.  On  the  trial  of  the  last  case,  the 
only  evidence  Introduced  by  defendants  was 
a  copy  of  the  pleadings,  verdict,  and  judg- 
ment in  the  former  case.  Even  without  ref- 
erence to  the  evidence  submitted  by  plaintiff, 
which  was  uncontradicted,  and  which  strong- 
ly tended  to  show  that  no  evidence  was  sub- 
mitted on  the  former  trial  in  support  of 
either  the  plea  of  payment  or  that  of  para- 


mount outstanding  title,  •  veHUct  against 
the  plea  of  estoppel  by  judgment  was  de- 
manded, and  the  court  did  not  err  In  direct- 
ing such  a  verdict  Draper  v.  Medlock,  122 
Ga.  234,  60  S.  B.  118,  69  L.  H.  A.  483,  and 
citations.  See,  also,  Callaway  v.  Irvin,  123 
Oa.  344,  61  S.  E.  477 ;  Irvin  v.  BpraUln,  127 
Ga.  240,  55  S.  E.  1037. 

2.  The  case  of  Linton  v.  Harris,  78  Ga. 
285,  8  &  B.  278,  relied  on  by  the  plalntifta 
in  error,  is  not  In  conflict  with  the  above 
ruling.  That  was  also  an  action  of  eject- 
ment which  necessarily  Involveu  the  ques- 
tion of  the  plaintiff's  title  to  the  premises 
in  dispute,  and  the  defendant  pleaded  es- 
toppel by  a  former  Judgment  in  his  favor, 
rendered  In  a  suit  of  a  different  character 
against  him,  wherein  the  real  plaintiff,  at 
the  time  of  the  trial,  was  the  same  person 
who  subsequently  brought  the  ejectment  suit 
But  there  was  no  uncertainty  whatever  as 
to  the  plea  upon  which  the  general  verdict  In 
the  former  litigation  in  favor  of  the  de- 
fendant was  based,  as  It  clearly  appeared 
that  the  defense  In  former  suit  was  placed 
squarely  upon  the  question  whether  snch 
plaintiff  had  title  to  the  very  premises  which 
he  subsequently  sued  to  recover  from  the 
same  defendant,  that  this  defense  was  fully 
litigated  upon  the  trial,  and  hence  that  "the 
sole  question  of  title  arising  In  the  latter 
action  [was]  the  same  as  that  which  was 
adjudicated  in  the  former." 

Judgment  afilrmed.  All  the  Jostlcea 
concur. 


CDLBREATH  v.  MARTIN. 
(Supreme  Court   of  Georgia.    Aug.   14.    1907.) 
Vendob  and  Pubciiaseb  —  Bora  Fidb  Ptjb- 

CHA8EB. 

In  a  contest  between  the  donee  under  a 
deed  of  gift  and  a  bona  fide  purchaser  for  value 
from  the  executor  of  the  donor,  under  a  power 
of  sale  in  the  will,  who  takes  without  notice  of 
the  prior  voluntary  deed,  preference  is  to  be  giv- 
en to  the  latter,  and  the  title  acquired  by  him 
is  superior  to  the  rights  of  the  volunteer  under 
the  prior  conveyance. 

[Ed.  Note.— For  cases  in  point  aee  (3ent  Dig; 
vol.  48,  Vendor  and  Purchaser,  {|  533,  594.] 

(SylUibus  by  the  Court) 

Error  from  Superior  Court;  Richmond 
County;   H.  C.  Hammond,  Jud^ 

Action  by  Fannie  Culbreath  against  Rob- 
ert Martin.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

In  1906  Fannie  Culbreath  brought  an  ac- 
tion against  Robert  Martin  to  recover  pos- 
session of  a  described  tract  of  land.  The  de- 
fendant, In  his  answer,  denied  title  in  the 
plaintiff.  The  plaintiff  relied  upon  a  deed 
from  Grace  Kennedy  to  Fannie  Culbreath, 
dated  April  25,  1892.  It  appeared  tliat  the 
grantee  was  the  adopted  daughter  of  the 
grantor,  and  that  she  was  a  minor  at  the 
date  of  the  death  of  her  grantor,  which  oc- 
curred in  1899.     1b»  consideration  of  the 
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deed  waa  $1  and  natnral  love  and  affection. 
The  deed  had  been  recorded  daring  the  life- 
time of  the  grantor.  Further  than  this  fact 
there  waa  no  evidence  of  deUvery.  The  de- 
fendant claimed  nnder  a  deed  from  Bryan 
Cnmming,  as  ezecntor  of  Oraoe  Porter,  for- 
merly Grace  Kennedy.  This  deed  waa  made 
in  pnrsnance  of  a  power  of  sale  in  the  will, 
and  npon  a  valuable  consideration.  Neither 
the  ezecntor  nor  Martin,  his  vendee,  had  any 
actual  notice  of  the  deed  nnder  which  the 
plaintiff  claims  at  the  time  of  the  sale  by 
the  ezecntor.  The  plaintiff  was  never  In 
posaesaion,  but  Grace  Kennedy  remained  In 
possession  either  by  herself  or  by  her  tenants 
during  her  lifetime,  and  the  property  was 
thereafter  taken  into  possession  by  the  execu- 
tor. The  Jury  returned  a  verdict  in  favor 
of  the  defendant,  and  the  plaintiff  assigns 
error  upon  the  Judgment  refusing  to  grant  a 
new  trial. 

F.  W.  Capers,  for  plaintiff  in  error.    Bry- 
an Camming,  for  defendant  in  error. 

COBB,  P.  3.  (after  stating  the  facts  as 
above).  It  Is  the  settled  law  of  this  state 
that  a  bona  fide  purchaser  for  value  is  en- 
titled to  prevail  over  the  holder  of  a  volun- 
tary conveyance  of  a  previous  date,  though 
the  same  be  daly  recorded,  unless  the  former 
took  with  actual  notice  of  the  existence  of 
the  previous  deed.  Finch  t.  Woods,  113  Ga. 
996,  39  S.  E.  418 }  Scott  T.  Atlas  Ass'n,  114 
Ga.  184,  39  S.  B.  942.  In  Whittlngton  v. 
Wright,  9  Ga.  23,  it  was  said  that  a  conflict 
between  the  equities  of  a  bona  fide  purchaser 
and  a  volunteer  can  only  arise  when  both 
partiee  claim  under  the  same  grantor.  In 
that  case  one  party  was  a  purchaser  for 
value  and  the  other  was  a  volunteer,  but  they 
did  not  derive  title  from  the  some  source. 
In  Bell  V.  McCawley,  29  Ga.  3S6,  it  was  said 
that  the  rule  above  referred  to  applies  only 
to  cases  where  two  conflicting  titles  are  de- 
rived from  the  same  source.  In  Russell  v. 
Kearney,  27  Ga.  96,  It  is  said  that  the  doc- 
trine applies  only  where  both  conveyances 
are  made  by  the  same  person.  It  is  to  be 
noted  In  all  of  these  decisions  that  the  court 
was  dealing  with  cases  where  it  was  held 
that  the  doctrine  was  not  applicable,  and  the 
Judges;  speaking  for  the  court,  used  the  dif- 
ferent expressions,  "from  the  same  grantor," 
"from  the  same  source,"  and  "from  the  same 
person."  There  is  nothing  In  any  of  them 
which  constitutes  an  authoritative  ruling  that 
the  doctrine  Is  applicable  only  in  those  cases 
where  both  the  plaintiff  and  defendant  claim 
each  under  deeds  In  which  the  grantor  is 
the  same.  The  use  of  the  expression,  "the 
same  source,"  In  one  of  the  opinions.  Indi- 
cates that  it  was  in  the  mind  of  the  Judge 
that  the  doctrine  might  be  applicable  in 
cases  where  the  parties  claim  under  a  com- 
mon source  of  title.  Civ.  Code  1895,  i  3630, 
declares:  "Every  voluntary  deed  or  convey- 
ance, made  by  any  person,  shall  be  void  aa 
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against  a  subsequent  bona  fide  purchaser  for 
value  without  notice  of  such  conveyance." 
While  this  section  of  the  Code  was  evidently 
taken  from  the  decisions  above  referred  to 
and  other  decisions  of  this  court,  there  to 
nothing  in  the  section  that  indicates  that  the 
rule  there  laid  down  is  to  be  limited  to  cases 
where  both  the  plaintiff  and  defendant  each 
claim  under  a  deed  from  the  same  person. 
In  the  present  case  the  plaintiff  claimed  un- 
der a  deed  from  Grace  Kennedy.  The  de- 
fendant claimed  under  a  deed  from  the  execu- 
tor of  Grace  Keimedy.  The  purchaser  from 
the  executor  was  a  bona  flde  purchaser  for 
value,  without  notice  of  the  voluntary  deed 
executed  by  Grace  Kennedy. 

The  controlling  question  is  therefore 
whether  the  purchaser  for  value  from  the 
executor,  without  notice  of  the  prior  volun- 
tary deed  of  the  testatrix,  is  entitled  to  occu- 
py the  same  position  as  if  he  had  bought  un- 
der similar  circumstances,  from  Grace  Ken- 
nedy. This  Identical  question  seems  never  to 
have  been  decided  by  this  coort  In  Crozier 
v.  Bryant,  7  Ky.  1T4,  Chief  Justice  Boyle 
says:  "A  gift  may  be  void  as  to  a  purchaser, 
but  he  must  be  a  purchaser  who  can  derive 
his  title  from  the  donor."  This  language 
would  Indicate  that  It  was  not  necessary  to 
the  application  of  the  doctrine  now  under 
discussion  that  It  should  appear  that  both  the 
plaintiff  and  defendant  had  each  a  deed  from 
the  same  person,  but  that  the  doctrine  would 
be  applicable  In  any  case  where  one  party 
claimed  under  a  deed  of  gift  and  the  other 
party  was  a  porchaser  for  value  who  conld 
derive  his  title,  either  directly  or  indirectly, 
from  the  donor  in  the  deed  of  gift  In  that 
decision,  however,  the  court  was  dealing  with 
a  case  where  the  parties  did  not  each  derive 
title  from  the  donor,  and  therefore  what  was 
said  by  the  judge  was  merely  obiter,  aa  is 
true  In  the  cases  In  our  own  reports  above 
referred  to.  The  reason  on  which  the  rule 
would  seem  to  be  founded  Is  that  where  the 
owner  of  property  has  made  a  deed  of  gift 
but  there  is  nothing  about  the  possession  or 
otherwise  to  indicate  to  a  prospective  pur- 
chaser that  there  Is  any  other  claim  to  the 
property  other  than  that  of  the  donor,  one 
who  purchases  for  value  should  be  protected 
on  account  ef  the  apparent  ownership,  not- 
withstanding the  actual  legal  title  bad  passed 
under  the  prior  voluntary  conveyance.  In 
other  words,  unless  there  is  something  which 
amounted  to  actual  notice  to  the  prospective 
purchaser  that  his  vendor  had  parted  with 
the  title  to  a  volunteer,  a  bona  flde  purchaser 
for  value  would  be  protected  as  against  such 
volunteer.  If  he  finds  his  vendor  in  posses- 
sion, with  all  rights  of  ownership  apparent- 
ly vested  in  him,  as  against  a  volunteer  he  is 
authorized  to  deal  with  him  as  the  owner; 
and  this  is  true  notwithstanding  the  deed  of 
gift  may  have  been  at  that  time  actually 
recorded.  Fleming  v.  Townsend,  6  Ga.  103, 
60  Am.  Dec.  318.  Would  not  the  reason 
which  is  at  the  foundation  of  tl^s  rule  apply 
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with  equal  force  to  a  case  wbere  the  par- 
chaser  for  value  Is  one  who  buys  from  the 
one  who  stands  In  the  shoea  of  the  donor 
and  who  conveys  the  donor's  Interest,  and 
that  only?  That  Is,  ought  not  a  purchaser 
for  value  from  an  executor  selling  under  a 
power  of  sale  in  a  will  stand  upon  the  same 
footing  in  reference  to  a  prior  voluntary  deed 
of  the  testatrix  as  he  would  if  his  title  was 
derived  directly  from  the  testatrix  during  her 
lifetime?  The  registry  act  Of  1837  (Acts  1837, 
p.  91)  provided  that,  "in  all  cases  where  two 
or  more  deeds  shall  hereafter  be  executed  by 
the  same  person  or  persons,  conveying  the 
same  premises  to  different  persons,  the  one 
recorded  within  twelve  months  from  the  time 
of  execution  (If  the  feoffee  had  no  notice  of 
a  prior  deed,  unrecorded  at  the  time  of  the 
execution  of  the  deed  to  him  or  her)  shall 
have  preference."  Cobb's  Digest  of  Laws,  p. 
175,  I  44.  In  Ellis  T.  Smith,  10  Ga.  253,  it 
was  held  that  under  this  act  a  purchaser  at  a 
sheriff's  sale,  who  has  his  deed  first  recorded, 
would  gain  the  same  preference  over  an  un- 
recorded deed  as  if  he  had  bought  directly 
from  the  debtor  himself.  In  the  opinion 
Judge  liumpkln  says:  "The  effect  of  a  sale 
by  the  law,  in  this  respect,  is  Just  the  same 
as  If  made  by  the  individual  whose  agent 
or  trustee  the  officer  becomes  to  make  the 
transfer.  All  the  defendant's  estate  is  sold. 
The  purchaser  takes  his  place.  The  mis- 
chief of  an  unrecorded  deed  is  the  same  to 
him  as  to  a  private  purchaser."  In  Tucker 
V.  Harris,  13  Ga.  1,  58  Am.  Dec.  488,  it  was 
held  that  a  purchaser  at  an  administrator's 
sale  who  has  his  deed  first  recorded  will 
gain  the  same  preference  over  an  unrecorded 
deed  as  if  he  had  bought  of  the  Intestate  In 
his  lifetime.  Judge  Lumpkin,  in  the  opinion, 
after  referring  to  the  case  of  EIUs  v.  Smith, 
says:  "The  rule  and  the  reasoning  In  that 
case  apply  with  full  force  to  a  purchaser  at 
an  administrator's  sale."  The  registry  act, 
as  it  now  appears  in  the  Code,  is,  In  the  par- 
ticular above  referred  to,  in  the  following 
language:  "The  record  maybe  made  at  any 
time,  but  such  deed  loses  Its  priority  over  a 
subsequent  recorded  deed  from  the  same  ven- 
dor, taken  without  notice  of  the  existence  of 
the  first"  Civ.  (3ode  1896,  <  3618.  It  has 
been  held,  since  this  section  became  the  law, 
that  a  deed  from  the  sheriff,  duly  recorded, 
is  entitled  to  priority  over  an  unrecorded  deed 
from  the  defendant  in  execution,  though 
made  before  the  rendition  of  the  Judgment 
under  which  the  sheriff  sold.  If  the  purchaser 
at  his  sale  had  no  notice  of  the  older  deed. 
McCandless  v.  Inland  Acid  Co.,  106  Ga.  618, 
84  S.  B.  142.  See,  also,  Ousley  v.  Bailey,  111 
Ga.  783,  36  S.  B.  750;  Maddoi  v.  Arthur, 
122  Ga.  674,  50  S.  B.  668  (2).  The  original 
registry  act  uses  the  expression,  "the  same 
person  or  persons."  The  Code  uses  the  ex- 
pression, "the  same  vendor."  Still,  In  each  In- 
stance, It  was  held  that  a  deed  made  by  one 
authorized  by  law  to  sell  the  property  of  an- 
other, either  during  bis  lifetime  or  after  his 


death,  was  entitled  to  preferaioe.  If  takoi 
without  notice  of  a  prior  unrecorded  deed. 
See,  in  this,  connection,  Henderson  v.  Arm- 

strcmg,  128  Ga.  ,  58  S.  K  624.    The  very 

same  reasons  which  would  determine  a  con- 
test between  a  duly  recorded  deed  subsequent 
In  date  to  a  prior  unrecorded  deed  would 
be  sufficient  to  determine  a  contest  between  a 
bona  fide  purchaser  for  value  and  a  donee 
under  a  prior  voluntary  deed.  But  it  Is  said 
that  the  executor  had  no  authority  to  sell 
property  which  did  not  belong  to  his  tes- 
tator. Neither  has  an  administrator  au- 
thority to  sell  property  that  does  not  belong 
to  his  intestate  on  account  of  a  deed  having 
been  made  during  his  lifetime.  Nor  baa  a 
sheriff  authority  to  sell  as  the  property  of 
the  defendant  In  execution  that  of  which  he 
was  not  the  owner  on  the  day  of  Judgment 
Still,  if  any  of  these  officers  or  persons  at- 
tempt to  sell,  and  the  purchaser  is  a  bona 
fide  purchaser  without  notice,  the  law  pro- 
tects the  purchaser,  even  at  the  expense  of 
the  real  owner,  who.  In  the  one  case,  has  been 
negligent  In  reference  to  the  duty  imposed 
upon  him  under  the  registry  law,  and,  in  the 
other  Instance,  negligent  in  so  conducting  him- 
self as  that  those  who  dealt  with  his  donor 
would  be  misled  by  those  circumstances 
which  made  the  donor  the  apparent  owner. 
There  was  no  error  in  refusing  to  grant  a 
new  trial. 

Judgment  affirmed.    All  the  Justloes  con- 
cur. 


THOMAS  V.  HERBINQTON. 

(Supreme   Court  of  Georgia.    Aug.   14,   1907.) 

iNjtrNcnon— CoNFLioTiNa  Bvidknck  —  Pbes- 
EsvATioN  or  Status. 

When,  on  the  hearing  of  an  application  for 
injunction.  It  appears  from  the  evidence  that 
there  has  been  an  agreement  between  the  i>ar- 
ties  by  which  the  plaintiff  was  given  the  privi- 
lege of  using  the  timber,  for  turpentine  pur- 
poses, upon  certain  lands  of  the  defendant,  but 
there   is  a  conflict   of  the  evidence  as   to   the 

auantity  of  land  covered  by  the  contract,  and 
lie  evidence  is  conflicting  on  other  material 
questions,  and  the  Judge  has  granted  an  injanc- 
tion  at  the  Instance  of  the  plaintiff,  and  has 
refused  an  injunction  at  the  Instance  of  the 
defendant,  the  judgment  will  be  affirmed,  with 
direction  that  the  order  of  the  judge  be  so  modi- 
fied as  to  grant  an  injunction  to  the  defendant 
upon  the  same  terms  on  which  the  Injunction 
was  granted  to  the  plaintiff,  so  that  the  status 
ma;  he  preserved  until  the  final  hearing. 

fE!d.  Note.— For  cases  in  point,  see  C&at.  Dig. 
vol.  27.  Injunction,  §S  305-306.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jeff  Davis 
County;  L.  A.  Parker,  Judge. 

Action  by  J.  L.  Herrlngton  against  Mike 
Thomas.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed  with  directions. 

Herrlngton  brought  an  equitable  petition 
against  Thomas,  alleging  that  the  plaintiff 
bought  from  the  defendant  the  right  to  box 
the  timber  suitable  for  turpentine  purpose 
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for  a  period  of  4  years,  upon  a  tract  of  land 
containing  340  acres,  and  paid  therefor  tbe 
smn  of  $100 ;  that  he  failed  to  take  a  lease, 
hut  attempted  to  do  so;  that,  neither  of  tbe 
parties  knowing  how  to  draw  a  lease,  the 
writing  which  they  signed  failed  to  accom- 
plish the  purpose;  that  he  afterwards  de- 
manded a  lease  from  the  defendant,  and  that 
the  defendant  refused  to  give  It;  that  he 
commenced  to  exercise  the  prirllege  claimed, 
and  boxed  and  otherwise  used  the  timber  up- 
on the  land,  and,  In  order  to  protect  the  tim- 
ber from  forest  flres  and  preserve  the  same 
from  destruction,  he  placed  several  employes 
In  the  woods  to  weed  and  rake  the  grass  and 
straw ;  that,  unless  this  precaution  is  taken, 
the  timber  Is  liable  to  be  destroyed  and  Ir- 
reparable damage  result  to  one  Interested  In 
using  the  same  for  turpentine  purposes ;  and 
that  the  defendant  intimidated  and  threat- 
ened his  employes  and  drove  them  frcHn  the 
land.  The  prayer  is  for  an  Injunction  to  re- 
strain the  defendant  from  Interfering  with 
the  laborers  of  plaintiff,  and  that  the  de- 
fendant be  required,  by  decree,  to  execute  the 
lease  in  accordance  with  tbe  agreement  of 
the  parties.  Upon  this  petition,  the  Judge 
granted  a  rule  nisi  and  a  restraining  order. 
The  defendant  answered  that  he  had  never 
agreed  to  execute  a  lease  to  all  of  the  tim- 
ber on  all  of  the  tract  of  land,  but  he  did 
agree  to  i>ermlt  the  defendant  to  work  the 
boxes  then  cut,  and  also  to  cnp  and  use  all 
tbe  timber  suitable  for  turpentine  purposes  in 
an  old  field,  consisting  of  30  acres,  lying  on 
the  north  side  of  the  tract,  tbe  sum  to  be 
paid  for  this  privilege  being  $100;  that  tbe 
plaintiff  asked  for  the  turpentine  privileges 
only  to  tbe  extent  just  referred  to,  and  the 
defoidant  agreed  to  nothing  more ;  that  It  was 
distinctly  understood  that  the  plaintiff  was 
not  to  touch  a  tree  outside  of  tbe  80  acres, 
except  to  work  the  old  boxes  then  In  exist- 
ence; that  tbe  defendant  Is  a  Oreek,  and 
could  neither  read  nor  write  tbe  English  lan- 
guage, and  is  entirely  ignorant  In  reference 
to  transactions  of  the  character  of  tbe  one 
entered  Into ;  that  tbe  plaintiff  presented  him 
with  a  paper,  which  he  represented  contained 
tbe  agreement  in  the  terms  as  understood  by 
tbe  defendant,  and  the  defendant  agreed 
that  bis  name  might  be  placed  thereon  upon 
these  terms;  that  he  does  not  know  where 
this  paper  Is ;  that,  If  It  contains  any  provi- 
sions other  than  those  above  referred  to.  It 
was  obtained  by  fraud ;  that  the  plaintiff,  In- 
stead of  simply  working'  tbe  old  boxes  and 
tbe  timber  on  tiie  80  acres,  without  any  law- 
ful warrant  or  authority  Is  beginning  to  cut 
new  boxes  on  the  land  outside  of  the  30-acre 
tract,  and  this  conduct  has  already  damaged 
the  defendant  in  the  sum  of  $500.  He  prays 
Judgment  against  the  plaintiff  for  the  dam- 
ages already  done,  and  for  an  injunction  to 
restrain  the  plaintiff  from  using  or  Inter- 
fering with  the  timber,  except  to  use  tbe  old 
boxes  and  the  timber  on  the  30-acre  tract 
At  tbe  hearing  evidence  was  Introduced  by 


each  party  tending  to  establish  the  allega- 
tions in  their  pleadings.  The  writing  refer- 
red to  does  not  appear  In  the  record.  Tbe 
Judge,  after  considering  the  pleadings  and 
evidence,  passed  an  order  enjoining  tbe  de- 
fendant from  Interfering  with  tbe  plaintiff, 
or  his  employes.  In  working  or  otherwise  us- 
ing the  timber  on  the  land  in  controversy, 
provided  that  the  plaintiff,  within  10  days, 
give  a  bond  to  Indemnify  the  defendant 
against  loss  In  the  event  of  his  recovery  in 
the  case,  and  refused  to  grant  tbe  injunc- 
tion prayed  for  by  the  defendant 

P.  Willis  Dart,  for  plaintiff  in  error.  W. 
W.  Bennett,  for  defendant  In  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  The  petition  of  the  plaintiff  was,  in 
effect,  an  application  for  a  decree  of  specific 
performance  of  a  contract  for  tbe  sale  ot  an 
interest  in  timber,  the  application  being 
based  upon  tbe  fact  that  the  entire  purchase 
money  had  been  paid.  It  is  conceded  that 
there  was  a  transaction  between  the  parties 
In  reference  to  the  purchase  of  an  Interest  In 
timber.  They  are  widely  at  variance  with 
relation  to  the  subject-matter  of  tbe  contract 

The  pleadings  make  a  clear-cut  issue  on 
this  point,  and  the  evidence  at  the  hearing 
shows  that  conflict  of  which  tbe  pleadings 
were  but  a  forewarning.  The  case  made 
out  by  the  plaintiff,  while  not,  in  all  particu- 
lars, the  same  as  that  disclosed  in  the  case 
of  Huxford  V.  Southern  Pine  Co.,  124  Ga. 
181,  62  S.  R  439,  is  In  some  respects  glmilar 
thereto.  The  case  does  not  fall  within  the 
timber  cutter's  act  for  the  plaintiff  Is  not 
the  owner  of  the  land  seeking  to  enjoin  a 
timber  cutter,  but  be  is  a  turpentine  operator 
claiming  the  right  to  use  the  timber  for  tur- 
pentine purposes,  and  alleging  that  this  right 
has  been  interfered  with  by  the  owner  of 
tbe  land.  In  violation  of  the  terms  of  the 
agreement  While  the  case  Is  not  strong  on 
the  question  of  lrrei>arable  damages,  there  Is 
some  evidence  Indicating  that,  if  be  is  not 
allowed  to  take  care  of  the  timber  that  he  de- 
sires to  use  for  turpentine  purposes,  a  loss 
will  result  to  him  which  is  incapable  of  be- 
ing estimated  in  money.  We  cannot  say 
that  the  Judge  abused  his  discretion  in  grant- 
ing the  injunction  prayed  for  by  the  plaintiff, 
nor  imposing  tbe  terms  upon  the  plaintiff 
which  provided  for  the  giving  of  a  bond  to 
Indemnify  the  defendant  against  loss  in  the 
event  the  Injunction  was  wrongfully  sued 
out;  but,  having  reached  this  conclusion,  we 
think,  -aniet  the  evidence,  that  he  should 
have  also  granted  the  injunction  at  the  In- 
stance of  the  defendant,  and  have  enjoined 
tbe  plaintiff  from  doing  anything  more  than 
.using  the  timber  on  tbe  30-acre  tract  and 
utilizing  the  old  boxes  on  the  remainder  of  the 
tract  The  status  should  have  been  preserv- 
ed until  a  jury  could  pass  upon  the  conflict- 
ing Issues.  In  cases  of  a  similar  character 
an  Injunction  at  the  instance  of  each  party 
has  been  held  to  be  a  proper  direction  to 
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gire  the  case  so  as  to  preserve  the  rlgbts  of 
eacb  party.  See  Johnson  t.  Hall,  8S  Oa. 
281,  9  S.  B.  783;  Wells  T.  Rountree,  117  Ga. 
839.  45  S.  S.  216;  ColUnBTlUe  Granite  Oom- 
pany  t.  PbiUipB,  123  6a.  833,  61  S.  E.  666 
(29). 

The  judgment  will  be  affirmed,  with  direc- 
tion that  the  order  of  the  Judge  be  so  modi- 
fied as  to  grant  the  Injunction  prayed  by  the 
defendant,  upon  his  giving  a  bond  in  the 
same  amount  as  that  required  of  the  plain- 
tlCF,  to  indemnify  the  plalntUt  agaiost  loss 
in  the  event  it  should  appear  at  the  final 
bearing  that  the  injunction  was  wrongfully 
sued  out 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 


WIDINOAMP  T.  JAMBS. 
(Supreme   Court  of  Georgia.    Aug.   14,   190T.) 

1.  ExECTmoN  —  CJlaih    ov   Thibd   Pebsok  — 
DiBMissAT.  of  Levy— Reinstatement. 

When,  in  a  claim  case,  the  levy  has  been 
diimisaed  fot  the  want  of  prosecution,  and  the 
case  thereafter  reinstated  by  the  judge,  it  was 
not  permissible  for  the  claimant  to  make  np 
an  issue  in  the  claim  case  and  have  it  deter- 
mine whether  the  case  was  properly  reinstated. 
If,  tor  any  reason,  the  order  of  reinstatement 
was  irregular  or  erroneous,  a  formal  motion 
should  be  made  to  review  the  order  reinstating 
the  case. 

2.  SaUB— ISSTTEB. 

In  a  claim  case  the  sole  issue  is  whether 
the  property  is  subject  or  not  subject  South- 
ern Mining  Co.  v.  Brown,  107  Ga.  269,  83  S. 
E.  731 ;  Ray  v.  Atlanta  Banking  Co..  110  Ga. 
305.  33  S.  E.  117.  And  the  verdict  In  such  a 
case  should  be  so  phrased  as  to  determine  this 
issue  with  definiteness. 

[Ed.  Note.— For  cases  in  point,  see  (Jent  Dig. 
vol.  21,  Execution,  {  670.] 

8.  Same— Vekdict. 

A  verdict  in  a  claim  case,  whidi  contains 
merely  a  finding  for  the  plaintiff  of  a  given  sum 
of  money,  does  not  determine  definitely  the  issue 
as  to  whether  the  property  levied  on  is  subject 
or  not  subject 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Claim  case  between  Madison  James  and  B. 
Widlncamp.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

W.  T.  Burkhalter,  for  plaintifT  in  error,  n. 
L.  Morgan,  for  defendant  in  error. 

COBB,  P.  J.  Judgment  reversed.  All  the 
Justices  concur. 


ALEXANDER  r.  THOMPSON. 
(Supreme   Court  of  Georgia.    Aug.   13,    1007.) 

KiTECTMENT— INSTBUCTIONS. 

The  misinstruction  excepted  to  required  a 
new   trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Campbell  C!oun- 
ty;  L.  S.  Roan,  Judge. 
Action  by  Simon  Alexander  against  J.  M. 


Thompson.    Judgment    for    defendant,    and 
plalntlft  brings  error.   Reversed. 

Jos.  W.  &  Jno.  D.  Hnmpbries,  for  plaintiff 
in  error.  J.  F.  Golightly,  for  defendant  in 
error. 

FISH,  C.  J.  Simon  Alexander  brooght  an 
equitable  petition  against  J.  M.  Thompson  to 
have  established  as  the  true  Hue  dividing 
certain  lands  of  the  petitioner  and  lands  of 
the  defendant  a  line  alleged  to  bave  been 
agreed  upon  by  them,  and  to  recover  all  of 
the  land  lying  west  of  such  line  in  possession 
of  the  defendant  There  was  a  verdict  for 
the  defendant ;  and  the  case  is  bere  for  re- 
view, upon  the  exception  to  overruling  of 
the  plaintiff's-  motion  for  a  new  trial. 

The  contention  of  the  petitioner  was  that 
the  county  surveyor,  ^t  the  instance  of  peti- 
tioner and  defendant  had  run  a  given  line 
on  the  east  side  of  petitioner's  •  land  and 
dividing  it  from  the  land  of  defendant  which 
surveyed  line  the  parties  had  agreed  was  the 
true  line  between  their  lands,  and  that  de- 
fendant was  in  possession  of  a  strip  of  land 
on  the  west  side  of  this  line  which  belonged 
to  petitioner.  The  defendant  contended  that 
he  bad  never  made  any  such  agreement;  that 
the  line  claimed  by  petitioner  was  not  the 
true  line,  but  an  old  hedge-row,  which  ex* 
tended  for  more  than  one-half  of  the  dis- 
tance between  the  lands  of  petitioner  and  de- 
fendant, and  a  line  which  would  correqxtnd 
with  and  be  a  continuation  of  the  line  upon 
whidi  the  old  hedge-row  was  situated  was  the 
true  line;  and  that  such  hedge- row  had  been 
recognized  as  the  true  line  for  25  or  30  years 
by  the  coterminous  landowners,  they  having, 
respectively,  cultivated  up  to  such  hedge-row. 

The  court  charged  the  jury  in  effect  that  if 
they  should  determine  that  the  hedge-row 
line,  as  contended  for  by  defendant,  was  the 
true  line,  then  the  plaintiff  could  not  recover. 
The  plaintiff  claims  that  this  charge  was 
erroneous,  for  the  reason  that  it  appeared 
from  the  evidence  that  the  old  hedge-row 
was  west  of  the  surveyed  line,  claimed  by 
plaintiff  as  the  true  line;  that  the  suit  was 
for  the  recovery  of  all  of  the  land  in  pos- 
session of  the  defendant  west  of  this  last- 
mentioned  line;  that  the  hedge-row  line  was 
west  of  the  surveyed  line,  and  there  was  evi- 
dence that  the  defendant  was  in  possession 
of  some  of  the  land  west  of  such  hedge-row 
line;  and,  such  being  the  case,  the  plaintiff 
was,  In  any  event,  entitled  to  recover  such 
portion  of  the  premises  sued  for  as  lay  west 
of  the  hedge-row  line  from  the  defendant 
We  are  of  opinion  that  the  exception  to  this 
charge  was  well  taken.  There  was  evidence 
from  which  the  jury  could  have  found  that 
the  defendant  was  in  possession  of  a  small 
piece  of  land  west  of  the  hedge-row  line;  and, 
where  an  action  is  brought  for  an  entire 
tract  of  land,  the  plaintiff  may  recover  a 
portion  thereof,  if  he  shows  title  to  the  same, 
and  the  verdict  Bi>ecifles  with  certainty  sacb 
portion  as  Is  found  to  be,  the  property  of 
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tbe  plaintiff.  McCnllongh  t.  East  Tenn.,  Va. 
&  Oa.  Ry.  Co.,  106  Oa.  275,  32  S.  E.  97.  As 
there  was  evidence  which  should  have  author- 
ised the  jury  to  find  for  tbe  platntli  all 
of  the  land  which  the  defendant  was  in  pos- 
session of  lying  west  of  the  hedge-row  line, 
It  was  error  for  the  court  to  instruct  the 
Jury  that,  if  they  found  that  line  to  be  tbe 
true  line,  the  plalntifT  could  not  recover. 
Hogg  v.  Gammon,  127  Ga.  296,  66  S.  B.  404. 

There  was  no  merit  In  the  other  ground  of 

the  motion  for  a  new  trial,  complaining  of  a 

charge  which  was  a  quotation  from  a  C!ode 

'section,  which  was  pertinent  to  the  Issue  on 

trial. 

Judgment  reversed.  All  the  Justices  con- 
cnr. 


HICKS  et  al.  y.  PORTWOOD  et  al, 
(Supreme   Court   of  Georgia.    Aug.    15,   1907.) 

1-  Injunction  —  Application  —  Heabino  — 

Atfidavits. 

In  an  interlocutory  hearing  of  an  applica- 
tion for  an  injunction,  affidavits  which  do  not 
state  the  court  in  which  the  case  la  pending  or 
the  case  in  which  they  are  to  be  used,  or  other- 
wise show  affirmatively  that  they  are  made  to  be 
nsed  in  that  particular  case,  are  inadmissible  in 
evidence. 
2.  Wbit  or  Ebbob— Disobetion  or  Ooubt— 

Review. 

A  motion  to  postpone  the  hearing  of  an  ap- 
plication for  an  interlocutory  injunction,  after 
the  hearing  is  begun  and  some  evidence  has 
been  introduced,  upon  the  ground  that  the  evi- 
dence of  the  applicant  has  been  ruled  out  on  ac- 
count of  the  defective  way  in  which  the  affi- 
davits were  prepared.  Is  a  matter  addressed  to 
the  sound  discretion  of  the  court;  and  the  Su- 
preme Court  will  not  control  this  discretion  in 
any  case,  unless  a  manifest  abuse  of  discretion 
appears.  No  abuse  of  discretion  appears  in  the 
present  case. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  3,  Appeal  and  Error,  I  3837.] 

8.  Sauk. 

No  sufficient  reason  has  been  shown  for  re- 
versing the  judgment. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge 

Action  by  Nancy  Hicks  and  others  against 
John  ^ortwood  and  another.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Nancy  Hicks  and  others  brought  an  equi- 
table petition  against  John  Portwood  and  an- 
other, alleging  that  they  were  the  heirs  at 
law  of  John  Hicks,  who  died  seised  and  pos- 
sessed of  two  described  lots  of  land;  that 
there  was  no  administration  on  bis  estate; 
that  John  Portwood  was  In  possession ;  that 
they  claimed  title  to  the  same,  and  were  en- 
titled to  recover  the  land  and  mesne  profits; 
that  they  were  Informed  that  Portwood  had 
sold  the  timber  thereon  to  his  codefendant, 
Williams,  who  was  about  to  move  a  sawmill 
upon  the  land  and  cut  all  of  tbe  timber  there- 
on. The  prayer  was  for  the  recovery  of  the 
land  and  mesne  profits,  and  for  an  injunction 
to  prevent  the  defendants  from  cutting  the 


timber.  Tbe  petition  was  verified  by  tbe  af- 
fidavit of  one  of  tbe  plaintiffs.  Tbe  judge 
granted  the  restraining  order,  and  set  the 
case  down  for  a  hearing  as  to  the  application 
for  an  Injunction.  At  the  hearing  the  de- 
fendants showed,  for  cause  against  the  grant- 
ing of  the  injunction,  a  demurrer  and  an  an- 
swer. The  answer  denied  title  in  tbe  plain- 
tiffs, and  the  defendants  alleged  that  they 
were  in  possession  under  Mrs.  Annie  Fort- 
wood,  who  was  the  real  owner  of  the  prop- 
erty. When  tbe  case  came  on  for  a  hearing 
before  the  judge,  an  order  was  passed  mak- 
ing Mrs.  Portwood  a  party  defendant,  and 
the  plaintiffs  then  proceeded  to  Introduce  tes- 
timony. Two  affidavits  were  tendered  in  evi- 
dence, which  were  admitted.  These  affida- 
vits tended  simply  to  establish  that  there  was 
no  administration  upon  tbe  estate  o.f  John 
Hicks,  and  to  lay  the  foundation  for  the  in- 
troduction of  parol  evidence  as  to  tbe  con- 
tents of  certain  deeds.  They  related  in  no 
way  to  the  merits  of  tbe  controversy.  Tbe 
plaintiffs  then  tendered  In  evidence  tbe  affida- 
vits of  three  of  the  plaintiffs.  Objection  was 
made  to  these  affidavits,  upon  the  ground 
that  there  was  no  statement  of  tbe  case  nor 
any  reference  to  the  case  In  the  body  of  the 
affidavits,  and  nothing  to  indicate  that  they 
were  to  be  used  in  any  pending  litigation. 
Tbe  judge  Intimated  that  he  would  sustain 
tbe  objection,  whereupon  one  of  the  counsel 
for  the  plaintiffs  testified  that  be  bad  written 
the  affidavits  himself;  that  each  of  tbe  wit- 
nesses understood  that  they  were  to  be  used 
as  evidence  in  tbe.case ;  that  he  had  attached 
tbe  affidavits  to  his  brief  in  which  the  case 
was  stated;  that  he  did  not  notice  that  the 
case  was  not  stated  In  each  of  the  affidavits, 
but  the  brief  was  attached  to  the  affidavits 
and  all  were  fastened  together.  The  judge, 
in  a  note  to  tbe  bill  of  exceptions,  says: 
"The  "brief  referred  to  purported  to  be  a  law  ' 
brief  being  a  memoranda  of  legal  authorities 
In  pencil  writing,  and  was  not  attached  to 
the  affidavits  and  was  no  part  thereof."  One 
of  the  counsel  stated  that  none  of  tbe  clients 
were  present ;  that  they  lived  15  or  20  miles 
from  where  the  bearing  was  being  bad,  but 
that  tbe  affidavits  could  be  re-executed,  or 
new  ones  made,  if  tbe  court  would  postpone 
the  case  until  tbe  following  morning  at  8 
o'clock.  Tbe  court  declined  to  postpone  the 
case,  ruled  out  the  affidavits,  and  entered  a 
judgment  dissolving  the  restraining  order 
and  refusing  the  Injunction.  Error  is  assign- 
ed upon  these  rulings. 

J.  S.  James  and  H.  W.  Nalley,  tor  plain- 
tiffs in  error.  Mundy  &  Mundy,  for  defend- 
ants in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  rule  Is  now  well  settled  that 
an  affidavit  intended  to  be  used  in  a  legal  in- 
vestigation must  be  entitled  in  tbe  cause  in 
wlilcb  it  is  intended  to  be  used,  or  otherwise 
show  upon  its  face  that  it  is  connected  there- 
with.   Hill  V.  McBumey  Oil  Co.,  112  Ga.  788, 
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88  S.  E.  42,  52  I^  R.  A.  898;  Brncker  ▼. 
O'Connor,  115  Ga.  95  (2),  41  S.  E.  245.  The 
mere  fact  that  an  affidavit  may  be  attached 
to  another  paper  In  which  the  case  la  stated 
wonld  not,  In  all  cases,  make  the  affidavit  ad- 
missible, unless  the  paper  was  of  such  a  char- 
acter as  that  it  would  necessarily  be  Inferred 
that  the  attention  of  the  witness  was  called 
to  the  paper,  or  it  was  a  necessary  or  proper 
exhibit  to  the  affidavit.  But,  without  refer- 
ence to  this  question,  it  appears  from  the 
note  of  the  Judge  on  the  bill  of  exceptions 
that  the  affidavits  were  not  attached  to  the 
brief  of  counsel  in  which  the  case  was  stated. 
There  was  no  error  In  excluding  the  affida- 
vits ofTered  as  evidence. 

2.  Whether  the  hearing  of  the  case  should 
have  been  postponed,  even  for  a  day,  In  order 
to  aiiow  the  defects  in  the  affidavits  to  be 
cured,  was  a  matter  addressed  to  the  sound 
discretion  of  the  Judge ;  and  there  is  nothing 
in  the  record  to  Indicate  that  the  refusal  to 
postpone  was,  under  the  circumstances,  an 
abuse  of  discretion. 

3.  When  the  affidavits  were  ruled  out,  so 
far  as  the  merits  of  the  case  were  concerned, 
It  stood  upon  the  verified  petition  and  the 
verified  answer,  and  the  averments  of  fact  In 
these  two  pieces  of  pleading  were  conflicting. 
The  case  therefore  falls  within  the  well-set- 
tled rule  that,  where  the  evidence  Is  conflict- 
ing, a  Judgment  granting  or  refusing  an  in- 
junction will  not  be  interfered  with. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


TALLULAH  FALLS   RT.  CO.  V.   HARRIS. 

(Supreme  Court   of  Georgia.    Aug.   15,  1907.) 

CtBMiata— IHJXJBT  TO  PABSSHOKa— Btidknob. 

The  evidence,  though  conflicting  on  material 
issues,  was  amply  sufficient  to  warrant  the  ver- 
dict, and  no  sufficient  reason  has  lieen  shown  for 
reversing  the  Judgment  refusing  to  grant  a  new 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  H  1307-1314.] 

(Syllabus  by  the  Court) 

Error  ttom  Superior  Court,  Habersham 
County ;  J.  J.  Eimsey,  Judge. 

Action  by  U.  H.  Harris  against  the  Tal- 
lolah  Falls  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Harris  sued  the  Tallulah  Falls  Railway 
Company  for  damages,  alleging  that  he  was  a 
passenger  upon  one  of  its  trains,  and,  when 
the  train  reached  the  terminus  of  the  road,  he 
started  to  alight  and  the  train  suddenly  start- 
ed at  a  rapid  rate,  and  was  Jerked  In  such  a 
way  as  to  cause  the  passengers  alighting 
to  lose  their  balance,  and  the  plaintiff,  seeing 
bis  danger,  endeavored  to  recover  himself, 
but,  being  burdened  with  luggage,  he  could 
not  do  so,  and  lost  his  balance,  and  be  was 
thrown  violently  to  the  ground,  receiving  the 
injuries  set  forth  in  detail  In  the  petition. 


The  defendant  filed  an  answer,  denying  all 
liability.  At  the  trial  the  plaintiff  testified 
that.lt  was  dark  when  the  train  reached  the 
station  at  which  he  was  to  alight,  and,  when 
the  station  was  announced,  the  conductor 
came  with  his  lantern,  and  the  passengers 
prepared  to  alight ;  that  he  was  near  the  mid- 
dle of  the  coach,  which  was  "pretty  full," 
and  he  got  up  and  started  out  with  his  bag- 
gage In  his  hand,  which  was  a  very  heavy 
valise,  weighing  15  or  20  pounds;  that  he 
walked  out  and  down  the  steps  to  the  last 
step,  and  was  Just  making  the  step  to  tbe 
ground  when  be  discovered  that  the  train  was 
moving;  that  be  thought  he  would  go  back, 
and  not  attempt  to  alight,  but  he  found  that 
he  could  not  do  that;  that  Just  about  that 
time  the  train  seemed  to  "Jump  right  back," 
and  threw  him  forward,  and  he  fell  to  the 
ground ;  that  the  train,  being  In  moti(m,  kept 
him  from  recovering  himself,  and  he  thought 
that  If  he  endeavored  to  recover  himself,  he 
would  fall  right  down  under  the  car;  that 
he  thought  first  of  throwing  himself  back; 
that  he  Just  turned  loose  at  the  time  that 
there  seemed  to  come  a  quick  motion  of  the 
train  backwards;  that  the  Jerk  prevented 
him  from  getting  back  on  the  train ;  that  he 
could  have  got  ba<^  if  tbe  train  had  been 
perfectly  still;  that  tbe  train  was  moving 
slowly  when  he  first  noticed  the  motion,  but 
when  he  decided  to  ttim  loose,  the  sudden 
Jerk  occurred  which  pitched  him  out  a  con- 
siderable distance  from  the  train.  The  evi- 
dence on  the  part  of  the  defendant  tended 
to  establish  that  the  train  stood  perfectly  still 
for  a  sufficient  length  of  time  for  all  of  tbe 
passengers  to  alight  The  Jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  the  de- 
fendant assigns  error  upon  tbe  refusal  of  the 
Judge  to  grant  a  new  trial. 

J.  J.  Bowden  and  Pope  B.  Erwln,  for  plain- 
tiff in  error.  J.  C.  Edwards  and  Robt  McMil- 
lan, for  defendant  in  error. 

C!OBB,  P.  J.  (after  stating  the  facts  as 
above).  Whether  It  Is  negligence  or  not  in 
a  particular  case,  for  a  passenger  to  fittempt 
to  alight  fr(mi  a  moving  train,  must  depend 
upon  the  circumstances  of  danger  attending 
the  act,  and  the  special  Justification  which 
tbe  person  leaving  the  train  had  for  doing 
BO.  Ordinarily,  In  cases  of  this  kind,  the 
question  of  what  Is  or  what  is  not  negligence 
is  one  for  the  Jury;  and,  unless  the  danger 
is  obviously  great — as  where  the  train  Is  mov- 
ing at  a  high  rate  of  speed — the  court  cannot 
hold  that  leaving  the  train  Is  as  a  matter  of 
law  such  negligence  as  should  preclude  a  re- 
covery. Suber  v.  G.,  C.  &  N.  Ry.  Co.,  96  Ga. 
42,  23  S.  E.  387.  In  this  case  the  question 
as  to  the  defendant's  negligence  and  the 
plaintiff's  diligence  were  peculiarly  for  solu- 
tion by  the  Jury.  The  evidence,  though  con- 
flicting on  material  issues,  fully  warranted 
the  verdict  The  original  motion  for  a  new 
trial  contains  only  the  general  grounds.    In 


Ga.) 


RICHARDS  ▼.  MoHAN. 


839 


the  amended  motion  there  Is  an  elaboration 
of  these  grounds.  There  Is  one  assignment 
of  error  upon  an  extract  from  the  charge  of 
the  court  The  substance  of  this  diarge  was 
that  If  a  passenger  was  attempting  to  alight 
from  a  train,  and  the  same  suddenly  started, 
and  he  received  injuries  as  a  consequence, 
there  would  be  a  presumption  of  negligence 
against  the  company,  and  that  the  burden 
would  be  upon  It  to  establish  some  defense  by 
a  preponderance  ot  evidence^  The  assign- 
ment of  error  upon  this  charge  was  that  the 
controlling  question  in  the  case  was  as  to 
whether  the  train  stopped  at  the  station  a 
sufficient  length  of  time  to  allow  the  passen- 
gers to  alight  In  safety,  and  this  charge  took 
this  question  entirely  from  the  consideration 
of  the  jury.  We  do  not  think  the  charge  was 
subject  to  the  criticism  made  upon  It.  It  was 
merely  dealing  with  the  question  as  to  the 
circumstances  under  which  the  presumption 
of  negligence  would  arise  against  the  cmn- 
pany,  and  there  was  nothing  in  It  to  intimate 
to  the  jury  that  the  company  would  be  liable 
in  the  event  that  the  jury  should  be  satisfied 
that  the  company  was  not  negligent  so  far 
as  the  time  given  the  passengers  to  alight 
was  concerned.  No  sufficient  reason  has  been 
shown  toe  reversing  the  judgment 

Judgment  affirmed.    All  tbe  Justices  caor 
cur.    . 


RICHARDS  V.  McHAN  et  al. 
(Supreme   Court  of  Georgia.    Aug.   14,   1907.) 

1.  Habeas  Cobpub  —  Custody  of  Ihfamt  — 
Contract. 

Prima  facie  the  right  of  custody  of  an  in- 
fant is  in  tbe  father;  and,  when  it  la  Insisted 
that  the  father  has  relinquished  this  right  by 
contract,  the  terms  of  the  contract,  to  have  this 
effect,  should  be  definite  and  certain,  and  the 
proof  to  establish  the  contract  should  be  clear 
and  satisfactory.  Under  this  rule,  tbe  evidence 
in  this  case  was  not  sufficient  to  authorize  a 
finding  that  the  father  had  relinquished  by  con- 
tract his  right  of  custody  of  the  infant,  concern- 
ing tbe  possession  of  which  this  controversy  is 
waged. 

2.  Samb— Wsn    o»   Ebbob— Revibw— DisoBB- 

TION    0»   COUBT. 

Upon  the  issue  as  to  the  fitness  or  unfitness 
of  the  father  for  the  custody,  control,  and  care 
of  the  infant,  the  evidence  was  such  as  to  allow 
the  exercise  of  its  discretionary  power  by  the 
court  below,  and  this  court  will  not  disturb  its 
Judgment;  no  abuse  of  discretion  being  made  to 
appear. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  |  114.] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Fulton  County; 
J.  L.  Pendleton,  Judge. 

Habeas  corpus  by  J.  B.  Richards,  Jr., 
against  Catherine  McHan  and  others.  Judg- 
ment for  defendants,  and  plalntlft  brings 
error.    Affirmed. 

Richards  filed  his  petition  for  habeas  cor- 
pus to  obtain  the  custody  and  possession  of 
an  Infant  son.  The  defendants  were  tbe  ma- 
ternal grandparents  of  the  child;  tlie  mother 


being  dead.  The  petition  alleges  that  the 
plalntur  is  the  father  of  the  child,  and  that 
"petitioner  has  not  parted  with  said  child 
willingly,  nor  relinquished  nor  given  up  nor 
forfeited  his  right  to  said  child  by  any  rea- 
son known  to  the  law,  or  by  any  other  mode." 
Mr.  McHan,  the  grandfather  of  the  child, 
filed  a  general  denial  to  tbe  plaintiffs  peti- 
tion. Mrs.  McHan,  in  addition  to  her  denial 
of  the  facts  alleged  in  the  petition,  further 
averred  "that  the  child  referred  to  is  an  in- 
fant 16  months  old;  that  said  child  and  Its 
care  and  custody  was  given  to  this  defendant 
under  a  solemn  agreement  which  plaintiff 
made  with  her  at  the  deathbed  of  her  daugh- 
ter (the  mother  of  the  child)  then  dying,  by 
which  plaintiff  relinquished  entirely  any  and 
all  rights  to  tbe  custody  and  control  or  care 
of  said  child  In  any  way,  and  placed  the 
same  under  the  entire  care,  domdnion,  con- 
trol, and  custody  of  this  defendant  as  long 
as  she  lives,  and  said  agreement  has  been 
carried  out  from  that  day  to  this."  This  de- 
fendant also  averred  that  the  plaintiff  is  not 
a  fit  person  to  be  intrusted  with  the  care 
and  custody  of  said  Infant,  because  of  his 
drunkenness  and  immorality,  and  that  re- 
spondent is  able  and  willing  to  take  charge 
of  tbe  child,  and  her  circumstances  and  en- 
vironments make  her  a  fit  person  to  liave  the 
care  and  custody  of  such  Infant  The  evi- 
dence for  the  respondents  tended  to  show 
that  at  the  time  of  making  the  alleged  con- 
tract, while  the  mother  of  the  child  was  In  a 
dying  condition,  she  said  to  her  father,  one 
of  tbe  respondents:  "I  give  yon  little  Mack. 
I  want  yon  to  have  him.  Pa  will  stand  back 
of  little  Mack."  To  her  mother,  tbe  other 
respondent,  she  said:  "Mamma,  I  give  you 
my  baby  [the  child  In  question].  I  want  you 
to  have  It."  Or  to  her  father:  "Pa,  you  must 
have  little  Made  You  must  stand  back  of 
him."  And  to  her  mother:  "Mamma,  take 
my  baby  and  raise  it  the  l)eBt  you  can.  I 
am  going  to  leave  it"  To  her  husband,  the 
plaintlfl,  she  said:  "John,  don't  you  never 
take  my  baby  away  tromi  my  mother  while 
she  lives" — to  which  her  husband  replied: 
"Aurora,  I  know  your  wishes;  and  they  shall 
be  carried  out"  There  Is  no  evidence  of  any 
reply  by  the  respondents,  or  of  any  conversa- 
tion between  plaintiff  and  respondents  at 
that  or  any  other  time,  whereby  the  former 
agreed  to  relinquish  his  parental  rights.  Up- 
on the  death  of  the  child's  mother,  the  re- 
spondents assumed  control  of  the  Infant,  then 
only  11  days  old,  and  have  been  In  possession 
of  him  ever  since.  The  evidence  introduced 
by  the  respondents  upon  tbe  other  issue  was 
very  voluminous,  and  in  parts  in  conflict 
with  that  introduced  by  the  plaintiff.  The 
court  awarded  the  child  to  the  grandmo<ther, 
one  of  the  respondents.  The  plaintiff  ex- 
cepted. 

Chambers  ft  Smith,  W.  R.  Daley,  and 
Peoples  ft  Jordan,  for  plaintiff  in  error. 
Smith,  HammKOtd  &  Smith,  for  defendants 
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BECK,  J.  (after  stating  tbe  facts  as  above). 
1.  We  agree  wltb  counsel  for  the  plaintiff 
in  error  tbat  the  evidence  entirely  falls  to 
sbovir  any  contract  ui>on  the  part  of  the 
plaintiff  for  the  surrender  or  relinquishment 
of  his  right  to  the  care  and  custody  of  the 
Infant  for  the  possession  of  which  the  habeas 
corpus  proceedings  virere  instituted.  Where 
such  a  contract  is  claimed  and  relied  on  a 
clear  and  strong  case  must  be  made  and  the 
terms  of  the  contract  must  be  definite  and 
certain.  Looney  t.  Martin,  123  Oa.  209,  51 
S.  £.  304.  Tested  by  this  rule,  <he  contract 
relied  on  was  not  established  by  the  evi- 
dence; and,  when  all  that  was  said  and  done, 
which  is  here  insisted  upon  as  constituting 
the  alleged  contract,  is  considered,  we  find 
all  the  essentials  of  a  valid  binding  contract 
to  l>e  wanting. 

2.  But  the  conclusion  readily  reached  that 
the  evidence  In  the  case  did  not  authorise 
the  court  to  award  the  child  to  the  respondent 
upon  the  ground  of  an  established  contract  be- 
tween the  plaintiff  and  the  grandparents  or 
either  of  them,  we  have  still  to  consider 
whether  the  evidence  as  to  the  unfitness  of 
the  plaintiff  was  such  as  to  authorize  the 
Judgment  complained  of;  and,  if  It  was,  we 
will  assume,  of  course,  that  the  Judgment  was 
based  upon  that,  and  not  upon  the  untenable 
ground  that  the  contract  was  established. 
In  awarding  the  child  to  the  respondent, 
and  In  refusing  to  order  him  delivered  Into 
the  custody  of  bis  father,  the  Judge  was  In  the 
exercise  of  a  very  wide  discretion,  with  which 
he  Is  vested  by  law.  It  is  not  an  unlimited 
discretion,  and  a  transgression  of  those  limits 
would  amount  to  an  abuse  of  discretion  which 
a  reviewing  court  would  correct ;  but,  before 
this  court  would  be  authorized  to  Interfere 
wltb  the  decision  of  the  lower  court  In  the 
exercise  of  its  discretion,  it  must  appear 
tbat  In  the  exercise  thereof  there  was  a  pat- 
ent and  flagrant  abuse  of  the  discretionary 
power.  Prima  facie  the  right  of  control  and 
custody  of  a  child  until  majority  remains  in 
the  father.  Civ.  Code  1895,  S  2502.  And, 
in  order  to  divest  him  of  this  right  upon  the 
ground  of  unfitness  for  the  trust,  the  proof 
brought  to  show  the  alleged  unfitness  should 
be  clear  and  convincing.  "  'A  clear  and  strong 
case'  must  be  made  to  sustain  an  objection 
to  the  father's  right.  Commonwealth  ▼. 
Briggs,  16  Pick.  (Mass.)  205.  This  was  de- 
termined in  a  contest  on  habeas  corpus  be- 
tween the  mother  and  father,  who  had  sep- 
arated. The  discretion  to  be  exercised  by 
the  courts  In  such  contests  is  not  arbitrary. 
The  rights  of  the  father  on  the  one  hand, 
and  the  permanent  Interest  and  welfare  of 
the  Infant  on  the  other,  are  twtb  to  be  regard- 
ed, but  the  right  of  the  father  Is  paramount, 
and  should  not  be  disregarded  except  for 
grave  cause.  The  breaking  of  the  tie  that 
binds  them  to  each  other  can  never  be  Justi- 
fied without  the  most  solid  and  substantial 
reasons,  established  by  plain  proof.  In  any 
form  of  proceeding,  the  sundering  of  such 


ties  sboold  always  be  approached  by  courts 
*wlth  great  caution  and  wltb  a  deep  sense 
of  responsibility.'"  Miller  v.  Wallace,  76 
6a.  479,  2  Am.  St  Bep.  48.  And  elsewhere 
in  the  opinion  the  learned  Justice  discusses, 
defines,  and  points  out  the  limitations  of  the 
rules  of  discretion  as  applicable  to  habeas 
corpus  cases.  That  opinion  we  commend  as 
containing  sound  and  wholesome  doctrine  for 
application  when  in  habeas  corpus  proceed- 
ings courts  are  asked  to  break  the  tie  that 
binds  a  father  to  bis  child,  and  to  place  one 
man's  offspring  in  the  care  and  custody  of 
another.  But,  after  ail  due  weight  is  given 
to  what  Is  said  in  tbat  case  and  the  autbor- 
ities  cited,  as  to  the  limitations  upon  the  dis- 
cretionary power  of  the  Judge  in  bal)eas 
corpus  proceedings,  the  fact  still  remains  tliat 
his  discretion  is  wide,  and  the  limits  within 
which  Its  free  exercise  is  allowed  are  broad. 
And  the  mere  fact  that  a  reviewing  court, 
upon  the  consideration  of  the  evidence  in  the 
record,  might  feel  that  a  preponderance,  even 
a  great  preponderance,  of  the  evidence  was 
in  favor  of  the  party  to  whom  the  Judgment 
in  the  habeas  corpus  court  was  adverse, 
would  not  authorize  the  former  court  for  that 
reason  to  disturb  the  Judgment  rendered,  in- 
asmuch as  the  latter,  and  not  the  former. 
Is  the  tribunal  clothed  with  discretionary 
power.  In  a  case  like  the  one  at  bar  we  tiave 
to  decide  whether  the  evidence  was  such  in 
Its  range,  or  because  of  conflicts  therein, 
as  to  allow  an  exercise  of  discretion.  An 
affirmative  answer  to  that  question  requires 
that  the  Judgment  be  affirmed. 

It  Is  unnecessary,  as  It  would  not  be  helpful 
to  any  one,  to  set  forth,  even  in  the  most 
compact  form,  a  statement  of  the  facts  in 
the  case.  It  is  enough  to  say  that  there  were 
many  facts  testified  to  by  witnesses,  which, 
taken  collectively  and  considered  togeth^ 
with  all  the  deductions  that  might  be  Inti- 
mately drawn  therefrom,  compel  the  con- 
clusion that  the  court  IkIow  cannot  be  held 
to  have  clearly  transgressed  the  limits  of 
his  discretionary  power,  with  the  exercise 
of  which  he  is  charged  by  the  law.  In  find- 
ing tbat  the  custody  of  his  Infant  son  should 
be  denied  to  this  applicant  It  might  be  well 
urged  by  the  plaintiff  In  error  that  even  if 
the  evidence  authorized  the  conclusion  that 
the  plaintiff's  conduct  was  on  a  former  oc- 
casion such  as  to  indicate  his  unfitness  to 
have  the  custody  and  care  of  his  son,  there 
Is  the  testimony  of  many  witnesses  to  show 
that  for  several  months  prior  to  the  institu- 
tion of  these  proceedings  he  had  lived  an 
exemplary  life,  and  that  his  conduct  had 
been  above  reproach.  But  however  strongly 
this  might  appeal  to  us  if  we  were  the  trial 
court,  we  must  still  recognize  tlie  fact  that 
all  of  this  was  addressed  to  the  sound  dis- 
cretion of  another  tribunal,  which,  under  the 
evidence  that  authorized  It  liaving  found 
that  the  plaintiff  by  his  conduct  bad  divested 
himself  of  the  character  of  one  fit  to  have 
the  control  of  the  child,  #as  not  bound  to 
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find  that  he  had  been  rehabilitated  by  evi- 
dence of  good  conduct  dnrlng  the  period  Inter- 
vening between  the  time  of  the  commission 
of  those  acts  relied  on  to  show  his  unfitness 
and  the  time  of  the  trial  which  resulted  in 
the  Judgment  complained  of.  In  holding  that 
the  Judge  did  not  abuse  his  discretion,  it  is 
not  to  be  understood  that  we  adjudicate 
that  the  father  has  forfeited  for  all  time 
his  right  to  the  custody  and  control  of  bis 
child.  If  in  the  future  It  should  appear 
that  the  good  conduct  of  the  father,  which 
had  only  continued  a  limited  time  when  the 
trial  took  place,  has  continued  for  such  a 
length  of  time  that  It  would  be  reasonable 
to  assume  that  the  errors  of  the  past  would 
not  probably  again  occur,  or  if  there  is  any 
other  change  In  the  circumstances  which 
■bow  with  reasonable  certainty  that  the  wel- 
fare of  the  child  will  be  safeguarded  under 
the  father's  custody,  the  Judgment  now  ren- 
dered will  not  prevent  the  father  from  mak- 
ing an  application  for  the  custody  of  the 
child. 

It  was  strongly  urged  in  argument  before 
us  that  "in  every  case,  regardless  of  the 
character  of  the  parties,  the  welfare  of  the 
child  is  the  controlling  and  Important  fact." 
Having  placed  our  decision,  affirming  the 
Judgment,  upon  the  ground  that  no  abuse  of 
discretion  by  the  court  below  is  shown,  we 
think  it  unnecessary  to  discuss  the  doctrine 
Just  stated.  We  are  content  with  saying 
that  the  doctrine  as  stated  above  requires 
important  qualifications  before  becoming  ac- 
ceptable. Certainly,  where  the  father  is  one 
of  the  parties  to  such  a  case,  before  the 
principle  Just  stated  becomes  active,  the  fath- 
er's prima  facie  right  to  the  possession  and 
control  of  the  child  should  be  shown  to  have 
been  forfeited  or  at  least  very  radically  Im- 
paired. 

Judgment  affirmed.  All  the  Justices 
concur. 


CLARK  V.  KNOWLBS. 
(Supreme   Court   of  Georgia.    Ang.   14,   1907.) 

1.  Ejectment  —  Pleadiho  —  Descbiption    of 
Pbopkbty. 

"It  is  essential  to  the  maintenance  of  an 
action  of  ejectment  that  the  premises  [sought 
to  be  recovered]  be  described  with  such  certainty 
as  that,  in  the  event  of  a  recovery  by  the 
plaintiff,  a  writ  of  possession  issued  upon  the 
Judgment  and  describing  the  premises  as  laid  in 
the  declaration  shall  so  identify  the  premise! 
sued  for  as  that  the  sheriff,  in  the  execution  of 
the  writ«  can  deliver  the  possession  in  accord- 
ance with  its  mandate."  Harwell  v.  Foster,  97 
Ga.  264,  22  8.  E.  004.  See,  also,  Turner  v 
Rives,  75  Ga.  606;  McCulIouxh  v.  East  Tenn., 
Va.  &  Ga.  By.  Co.,  106  Ga.  275,  32  S.  E.  97. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17.  Ejectment,  Si  158-1B4.] 

2.  Samb— StrmciENCT. 

Accordingly,  where  in  a  snit  to  recover  land 
the  petition  described  the  premises  sued  for  "as 
about  fifty  acres  on  the  west  side  of  or  in  the 
northwest  comer  of  lot  of  land  number  five 
hundred  and  twenty-four  in  the  eighth  district 


of"  a  designated  connty,  snch  petition  was  prop- 
erly dismissed  upon  demurrer,  on  the  eround 
that  it  contained  no  snfScient  description  of 
the  premises  sued  for. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   17,   Ejectment,   H   16&-164.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  R.  O.  Mitchell,  Judge. 

Action  by  T.  J.  Clark  against  L.  A. 
Knowles.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

T.  H.  Parker  and  W.  C.  McCall,  for  plain- 
tiff In  error.  J.  A.  Wilkes,  for  defendant  in 
error. 


FISH,  O.  J.    Judgment  affirmed. 
Justices  concur. 


All  the 


MURRAY  et  aU  v.  McGUIRB. 
(Supreme   Court   of   Georgia.    Aug.   14,   1907.) 

Dbeos— Canceixatior  —  Right  of  Action  — 

PEBBORa  ENTrrij:D. 

A  petition  by  the  sole  heirs  at  law  o(  the 
maker  of  a  deed  to  cancel  the  deed  is  properly 
dismissed  where  it  appears  therefrom  that  the 
grantor  left  a  will  devising  the  same  land,  which 
will  has  been  offered  tot  probate,  and  a  caveat 
thereto  filed  by  the  heirs  at  law,  and  the  Issue 
thereby  made  is  still  pending  and  undetermined 
in  the  court  of  ordinary. 

fSyilabna  by  the  Court) 

Error  from  Superior  Court,  Glynn  County; 
T.  A.  Parker,  Judge. 

Action  by  Lucretla  Murray  and  others 
against  John  J.  McGnire.  Judgment  for  de- 
fendant, and  plalntlfllB  brlQg  error.    Affirmed. 

Lucretla  Murray  and  Charles  T.  Murray 
filed  their  petition  in  Glynn  Buperlor  court 
against  John  J.  McGnlre,  praying  the  can- 
cellation of  a  certain  deed.  The  salient  fea- 
tures of  the  petition  are  that  the  plaintiffs 
are  the  widow  and  son,  respectively,  of 
John  Murray,  late  of  Glynn  county,  deceased, 
and  are  his  sole  heirs  at  law.  The  defendant 
Is  his  nephew.  It  is  alleged  that  the  defend- 
ant claims  that  John  Murray  on  May  17, 
1900,  signed,  sealed,  and  delivered  to  him, 
upon  an  alleged  consideration  of  $1,0(X>,  a 
deed  to  a  described  lot  of  land.  The  deed 
was  recorded  on  June  21,  1900.  It  Is  further 
alleged  that  no  actual  consideration  passed, 
and  that  the  deed  was  never  in  fact  signed, 
sealed,  and  delivered;  but.  If  it  was  signed 
and  delivered  by  him.  It  was  void,  because 
at  the  time  of  its  execution  John  Murray  was 
an  imbecile  and  non  compos  mentis.  It  is 
charged  that,  in  pursuance  of  a  scheme  to 
acquire  the  property  of  John  Murray,  the 
defendant  in  September,  1903,  procured  him 
to  make  an  alleged  will,  by  the  terms  of  which 
the  plaintiff  Charles  T.  Murray  was  be- 
queathed a  nominal  sum,  and  the  plaintiff 
Lucretla  Murray  a  life  estate  In  his  realty, 
with  remainder  to  the  defendant  John  Mur- 
ray died  on  November  IS,  1905.  The  alleged 
will  had  been  filed  In  the  coiirt  of , ordinary 
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Of  Olynn  county  for  probate,  and  the  plain- 
tiffs had  filed  thereto  In  that  court  a  caveat 
on  the  grounds  of  undne  Influence  and  want 
of  capacity  In  the  deceased  to  make  a  will, 
which  caveat  Is  now  i>endlng  In  that  conrt. 
The  plalntlfts  were  In  possession  of  the  land 
described  In  the  deed  at  the  time  of  Its  al- 
leged execution,  and  have  since  been  contin- 
uously In  Its  possession.  Copies  of  the  deed  and 
will  are  attached  to  the  petition,  and  from 
the  copy  of  the  will  It  appears  that  plaintiff 
Lncretla  Murray  and  the  defendant  are  the 
nominated  executors.  The  petition  prayed 
that  the  deed  be  delivered  up  for  cancellation, 
and  for  general  relief.  When  the  case  was 
called  for  trial,  the  defendant  made  an  oral 
motion  to  dismiss  the  petition,  on  the  ground 
that  no  cause  of  action  was  therein  set  out. 
This  motion  was  sustained,  and  the  plaintifTs 
bring  error. 

D.  W.  KrauBS  and  F.  H.  Harris,  for  plain- 
tiff In  error.  Bennet  ft  Gonyers,  for  defend- 
ants In  error. 

BYANS,  J.  (after  stating  the  facts  as  above). 
The  plaintiffs  sue  as  heirs  at  law  of  John 
Murray.  Yet  their  petition  discloses  that  he 
left  a  last  will  and  testament,  which  has  been 
offered  for  probate,  and  a  caveat  thereto 
filed,  which  Is  still  pending  and  undeter- 
mined In  the  court  of  ordinary.  If  the  will  be 
admitted  to  probate,  the  land  therein  de- 
vised would  pass  under  the  will,  and  the 
plaintiffs,  as  distributees  of  John  Murray, 
would  have  no  Interest  In  It  The  will  pur- 
ports to  c(»ivey  the  same  land  described  hn 
the  deed.  The  petition  Is  silent  as  to  the 
person  who  offereh  the  will  for  probate,  but 
most  probably  it  was  offered  by  the  defend- 
ant, because  be  was  one  of  the  nominated  ex- 
ecutors and  the  devisee  of  the  testator's  en- 
tire estate  In  remainder,  and  the  only  per- 
son interested  in  the  estate,  except  the  plain- 
tiffs, who  are  objecting  to  the  probate  of 
the  win.  If  the  will  Is  probated  upon  the  ap- 
plication of  the  defendant,  it  may  be  that  be 
would  be  put  to  his  election  to  claim  under 
the  will  or  the  deed.  Civ.  Code  1895,  i  4013. 
If  the  will  be  probated,  the  maximum  Inter- 
est In  the  land  which  the  widow  can  claim 
thereunder  would  be  only  a  life  estate,  and  a 
subsequent  controversy  may  arise  between 
herself  and  the  defendant  as  to  the  validity 
of  the  deed  sought  to  be  canceled  In  this 
proceeding.  In  this  controversy  her  co- 
plaintiff  would  have  no  interest;  and  her 
right  to  prosecute  the  suit  would  be,  not  as 
a  distributee,  but  as  .a  legatee  under  the 
will,  or  as  a  dowress.  Hence  the  plaintiffs, 
as  heirs  at  law,  cannot  maintain  this  pro- 
ceeding to  cancel  the  deed  until  It  is  deter- 
mined that  the  decedent  from  whom  they 
claim  to  derive  their  title  died  intestate. 
This  Issue  cannot  be  collaterally  tried  In  the 
superior  court  In  the  present  proceeding.  The 
court  of  ordinary  has  exclusive  and  original 
Jurisdiction  in  the  matter  of  the  probate  of 
wills.    Civ.  Code  1895,  {  4232.    Where  a  will 


has  been  proved  In  common  form,  the  Judg- 
ment of  probate  cannot  be  collaterally  im- 
peached In  the  superior  court  by  any  pleading 
attempting  to  raise  the  issue  of  devisavit 
vel  non.  Maund  r.  Maund,  94  6a.  479,  2U 
S.  B.  360;  Langston  t.  Marks,  68  6a.  435. 
The  superior  court  has  no  power  to  set  aside 
a  will  which  has  been  admitted  to  record. 
Tndor  v.  James,  53  Ga.  302.  For  a  stronger 
reason,  the  superior  court  Is  without  Juris- 
diction to  Interfere  with  the  court  of  ordi- 
nary in  the  probate  of  a  will,  in  order  to 
determine  whether  the  person  under  whom 
the  plaintiffs  claim  died  testate  or  intestate. 

As  no  cause  of  action  was  set  out  in  the 
petition,  the  defendant  could  take  advantage 
of  the  point  by  a  motion  in  the  nature  of  a 
general  demurrer.  Crew  v.  Hutcheson,  115 
Ga.  534,  42  8.  B.  16;  O'Shlelds  v.  6a.  Pacific 
Ry.  Co.,  83  6a.  621,  10  S.  E.  268,  6  U  R.  A. 
152. 

Judgment  afilrmed.  All  the  Justices  ooo- 
cur. 


ROBINSON  V.  STATB. 

(Supreme  Court  of  Georgia.    Aug.  16,  190T.) 

1.  Cbikinai;    Law  —  Instbuctions  —  New 
Tbial. 

A  Verbal  Inaccnracy  occurring  In  a  charge, 
and  immediately  thereafter  corrected,  famishes 
no  ground  for  a  new  trial. 

[EM.  Note.— For  cases  In  point,  see  Cient.  Dig- 
vol.  14,  Criminal  Law,  SS  1994,  1995.] 

2.  HoMiciDK— Ikbtbuctions. 

Wliere  the  only  issue  presented  by  the  evi- 
dence was  that  of  murder  or  juBtifiable  homi- 
cide, the  presiding  judge  correctly  omitted  to 
charge  on  the  subject  of  voluntary  manslaughter. 

3.  Sajib— -Malicb. 

If  the  fact  of  a  voluntary  homicide  ia 
shown,  unaccompanied  by  any  circumstanceB 
of  excuse  or  extenuation,  malice  la  presumed. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  26,  Homicide,  {  268.] 

4.  Cbikinal  Law  —  iNSTBUcnoRS  —  Absdicp- 
TioN  OF  Facts. 

Where  the  evidence  showed  without  con- 
troversy or  conflict  that  the  deceased  was  shot 
by  the  accused,  and  the  latter  in  his  statement 
admitted  that  such  was  the  fact,  but  sousht  to 
justify  the  act,  there  was  no  error  in  charging 
that,  if  the  jury  had  a  reasonable  doubt  as  to 
whether  the  accused  acted,  when  he  shot,  un- 
der circumstances  calculated  to  excite  the  fears 
of  a  reasonable  man,  he  should  be  acqoitted. 
Such  a  charge  was  not  open  to  objection  on  the 
ground  that  It  contained  an  expression  on  the 
part  of  the  court  that  the  fact  that  the  shoot- 
ing of  the  deceased  hy  the  accused  had  been 
proved. 
6.  Samb— Bnx  OF  Exckptiohb— BnnBirs. 

Adidavits,  attached  as  exhibits  to  a  bill  of 
exceptions  after  the  certificate  of  the  presid- 
ing judge,  and  not  identified  by  his  signature 
thereon,  cannot  be  considered  as  evidence ;  and 
a  ground  of  a  motion  for  a  new  trial  which  is 
dependent  upon  such  evidence  cannot  be  consid- 
ered. 
6.  Same— Statement  of  Accused. 

Whether  the  presiding  judge  will  permit 
counsel  for  the  accused  to  call  the  attention  of 
the  latter,  while  making  his  statement  or  at  its 
close,  to  some  subject  claimed  to  be  pertinent 
to  the  case,  and  as  to  which  he  has  made  no 
statement,    or    whether    the    court    will    after- 
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wards  allow  the  accused  to  make  a  second 
statement  touching  such  subject,  are  matters 
which  must  rest  in  the  discretion  of  the  judge. 
In  the  present  case  it  cannot  be  said  that  such 
discretion  was  abused. 
(Syllabus  by  the  Court.) 

Homicide— Maxicb. 

The  ruling  stated  In  the  third  headnote  Is 
a  correct  statement  of  law,  but  it  is  not  ap- 
plicable to  the  facta  of  this  case.  The  evidence 
offered  by  the  state  to  prove  the  homicide 
showed  that  the  fatal  shots  were  fired  under 
such  circumstances  as  rendered  it  proper  to 
submit  the  question  to  the  jury  whether  the  de- 
fendant acted  under  the  fears  of  a  reasonable 
man  that  a  felony  was  about  to  be  committed 
upon  his  person.  If  the  defendant  shot  the 
deceased,  induced  by  such  fears,  there  could  be 
no  malice;  and  under  the  ruling  in  the  case  of 
Mann  v.  State,  124  Ga.  760.  53  S.  E.  324,  4 
L.  K.  A.  (N.  S.)  934,  the  court  should  not 
have  charged  that  malice  was  presumed  upon 
proof  of  the  killing. 
(Per  Atkinson,  J.,  dissenting.) 

Brror  from  Sorrier  Court,  Polk  Ooonty; 
Price  Eidwarda,  Judge. 

Ed  Robinson  wag  convicted  of  murder, 
and  brings  error.    Affirmed. 

Janes  &  Hutchena  and  Wm.  Janes,  for 
plaintiff  In  error.  W.  K.  Pellder,  Sol.  Gen., 
and  Jno.  a  Hart,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  1.  Ed  Robinson  was  in- 
dicted and  convicted  of  the  offense  of  murder. 
EUb  motion  for  a  new  trial  was  overruled, 
and  lie  excepted.  The  motion  and  amended 
motion  contained  21  grounds.  Most  of  them 
present  no  question  which  it  is  necessary  to 
discuss,  and  as  to  them  it  will  suffice  to  say 
that  none  of  them  require  a  new  trial.  Only 
a  few  need  be  specially  mentioned.  In  some 
of  them  there  may  have  been  slight  verbal 
inaccuracies,  or  inapt  eKpressions.  Thus,  at 
one  time,  in  defining  malice,  the  presiding 
judge  said:  "It  is  a  deliberate  intention  un- 
lawfully to  take  away  human  life,  whether 
it  springs  from  hatred,  ill  will,  revenge,  am- 
bition, or  drunkenness  even,  if  such  should 
be  the  case."  But  he  at  once  corrected  him- 
self and  informed  the  jury  that  there  was  no 
qaestion  of  drunkenness  arising  under  the 
eTidence. 

2.  There  was  no  evid«ice  requiring  a 
charge  on  the  subject  of  manslaughter.  The 
evidence  showed  that  the  man  killed  and  a 
woman  had  been  living  together  in  nnlawful 
cohabitation,  but  had  separated.  On  the 
night  of  the  homicide  he  went  to  the  door  of 
her  bouse  and  knocked.  When  first  asked 
who  he  was,  he  gave  a  false  name,  but  sub- 
sequently gave  bis  own  name,  and  called  the 
woman  to  the  door.  When  sbe  unlocked  it, 
he  pushed  It  open  and  entered  the  room,  say- 
ing several  times,  "Strike  a  match."  The  de- 
fendant was  in  the  room,  and  In  bed  at  the 
time,  though  It  was  claimed  that  he  was  oc- 
cupying a  different  bed  from  that  In  which 
the  woman  slept.  Upon  the  deceased  calling 
for  a  match,  the  accused  fired  twice  with 
a  pistol,  killing  him.  There  was  no  evidence 
that  the  deceased  had  any  weapon.  There 
was  some  evidence,  introduced  by  the  defend- 


ant, that  the  deceased  bad  previously  made 
inreats  as  to  what  he  would  do  if  he  caught 
any*  man  in  the  room  with  the  woman,  and 
that  the  threats  had  been  communicated  to 
the  defendant  The  issue  presented  was 
murder  or  justifiable  liomlclde.  Presumably 
the  presiding  judge  charged  correctly  on  that 
issue,  including  the  doctrine  of  reasonable 
fears.  But  there  is  nothing  in  the  evidence 
which  made  it  erroneous  not  to  ciiarge  the 
law  In  regard  to  voluntary  manslaughter. 

8.  The  court  charged  as  follows:  "When  a 
homicide  or  killing  is  shown,  the  law  pre- 
sumes malice.  So,  if  you  find  from  the  testi- 
mony that,  beyond  a  reasonable  doubt,  the 
defendant.  Bid  Robinson,  in  the  county  of 
Polk,  on  the  day  named  in  the  bill  of  indict- 
ment, or  at  any  otber  time  before  the  finding 
of  the  bill  of  indictment  in  this  case,  did  un- 
lawfully, willfully,  and  of  his  malice  afore- 
thought kill  and  murder  Charlie  Holifleld,  by 
shooting  him,  the  said  Charlie  Holifield,  witb 
a  certain  pistol,  as  charged  in  the  bill  of 
indictment,  and  nothing  further  appears  Iif 
the  case,  It  would  be  your  duty  to  find  the 
defendant  guilty."  At  otber  parts  of  his 
charge  he  also  referred  to  the  presumption  of 
malice  from  the  commission  of  tlie  homicide. 
Under  tbe  facts  presented  by  the  evidence, 
there  was  no  error  in  tbe  charge.  The  case 
is  controlled  by  that  of  Mann  v.  State,  124 
Ga.  760,  63  S.  IL  324,  4  L.  R.  A.  (N.  S.)  834. 
In  that  case  Mr.  Justice  Evans  said:  "In  tbe 
first  instance,  when  the  fact  of  a  voluntary 
homicide  is  shown,  unaccompanied  by  any  cir- 
cumstances of  excuse  or  extenuation,  malice 
Is  presumed,  and  the  court  may  so  charge. 
Also,  where  the  homicide  is  established  by 
evidence,  some  of  which  excludes  any  Infer- 
ence of  alleviation,  while  mitigation  may  be 
inferred  from  some  of  the  circumstances,  it 
is  proper  to  instruct  the  jury  that  the  law 
presumes  malice  from  the  proof  of  the  kill- 
ing, unless  the  evidence  shows  alleviation  or 
justification,  and  leave  it  to  the  jury  to  de- 
cide the  issue  of  fact  as  to  whether  the  kill- 
ing was  with  or  without  extenuating  circum- 
stances. As  was  said  by  Simmons,  J.,  in 
Vann's  Case  [83  Ga.  44,  9  S.  B.  945]:  'If  tbe 
proof  that  shows  the  killing  itself  discloses 
that  it  was  done  without  malice,  of  course, 
tbe  presumption  does  not  exist;  but,  if  tbe 
accompanying  proof  does  not,  then  the  bur- 
den Is  thrown  upon  the  defendant  to  show 
that  it  was  done  without  malice.'  It  is  not 
incumbent  on  the  accused  to  prove  an  absence 
of  malice,  where  the  evidence  for  the  prosecu- 
tion shows  facts  which  will  excuse  the  hom- 
icide or  reduce  Its  grade."  The  evidence  was 
not  such  as  to  render  this  charge  erroneous. 
It  may  be  presumed  that  tbe  general  law  of 
the  case  was  charged,  including  the  doctrine 
of  reasonable  doubt. 

4.  Error  was  alleged  because  in  one  part  of 
the  charge  the  judge  said:  "If  you  hare  a 
reasonable  doubt  as  to  whether  the  defend- 
ant, Ed  Robinson,  acted,  when  he  shot,  un- 
der Circumstances  calculated  to  excite  the 
fears  of  a  reasonable  man,"  etc.    The  objec- 
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tlon  to  this  charge  was  that  it  was  an  ex- 
pression on  the  part  of  the  court  that  the 
fact  of  the  shooting  of  the  deceased  by  the 
defendant  had  been  proved.  Ail  the  evidence 
showed  without  controversy  that  the  deceas- 
ed was  shot  by  the  accused,  and  the  latter 
In  his  statement  also  admitted  that  such  was 
the  fact,  but  sought  to  Justify  the  act  by 
asserting  that  the  deceased  had  something  In 
his  hand  and  was  advancing  upon  the  ac- 
cused, that  when  he  went  into  the  room  be 
threatened  to  kill  any  one  who  might  be 
there,  and  that  the  accused  was  frightened. 
Under  the  circumstances,  the  charge  furnish- 
ed no  ground  for  a  new  trial. 

5.  One  ground  of  the  motion  for  a  new 
trial  was  to  the  effect  that  one  of  the  Jurors 
who  tried  the  defendant  had  been  a  member 
of  the  coroner's  Jury  who  held  the  Inquest 
over  the  body  of  the  deceased,  that  a  verdict 
was  then  rendered  which  charged  the  defend- 
ant with  the  murder,  that  the  Juror  answered 
the  questions  on  the  voir  dire  in  such  manner 

•as  to  qualify  himself,  and  that  neither  the  de- 
fendant nor  his  counsel  had  any  knowledge 
or  mode  of  ascertaining,  until  after  the  trial, 
that  such  Juror  had  been  a  member  of  the 
coroner's  Jury.  In  the  bill  of  exceptions  it 
was  recited  that  the  defendant  Introduced,  in 
support  of  his  motion,  certain  affidavits  In 
regard  to  the  Juror.  The  names  of  the  affi- 
ants were  stated,  and  it  was  added  that  the 
affidavits  were  "copied  and  hereto  attached 
and  made  a  part  of  the  record,  marked  Ex- 
hibits A,  B,  C,  D,  and  E."  It  was  then  al- 
leged that  certain  counter  affidavits  were  In- 
troduced on  behalf  of  the  state;  the  names 
of  the  affiants  being  given,  and  it  being  re- 
cited that  they  were  attached  to  the  bill 
of  exceptions  and  marked  Exhibits  F,  O,  and 
H.  After  the  certmcate  of  the  Judge,  and 
the  acknowledgment  of  service  by  counsel, 
there  appear,  attached  to  the  bill  of  excep- 
tions, affidavits  which  are  marked  with  let- 
ters from  A  to  H  consecutively ;  but  none  of 
these  are  identified  by  the  Judge's  signature 
upon  them.  According  to  the  often-repeated 
rulings  of  this  court,  this  is  not  a  sufficient 
identiflcation  to  authorize  such  attached  pa- 
pers to  be  considered  by  us.  What  precedes 
the  certificate  of  the  Judge  as  a  part  of  the 
bill  of  exceptions  is  identified  by  it  What 
follows  the  certificate,  purporting  to  be  ex- 
hibits referred  to  In  the  body  of  the  bill  of 
exceptions,  must  be  specially  identified  by  the 
Judge's  signature.  Merely  to  attach  affidavits 
or  other  papers  to  a  bill  of  exceptions  after 
the  Judge's  slgnatm:e  does  not  verify  or 
identify  such  papers  as  having  been  attached 
at  the  time  when  the  bill  of  exceptions  was 
signed,  or  as  being  proper  exhibits  thereto, 
unless  the  Judge  places  bis  signature  upon 
them  as  being  the  exhibits  referred  to  in  the 
bill.  The  ground  of  the  motion  for  a  new 
trial  which  was  dependent  on  this  evidence 
cannot  be  considered. 

6.  The  motion  for  a  new  trial  stated  that 
the  court  erred  in  refusing  to  allow  defend- 


ant's counsel  fo  call  his  attention  to  all  im- 
portant matter  necessary  to  his  defense,  while 
the  defendant  was  making  his  statement;  the 
court  saying :  "Let  him  make  such  statement 
as  he  sees  fit"  Also,  that,  pending  the  open- 
ing argument  of  the  state's  counsel,  defend- 
ant's counsel  stated  to  the  court  that  there  was 
one  matter  about  which  the  defendant  wished 
to  make  a  statement,  that  he  (counsel)  had 
called  his  client's  attention  to  it,  and  that  the 
accused  wished  to  make  a  further  statement 
which  the  court  declined  to  allow.  Tbe  pre- 
siding Judge  may,  in  his  discretion,  permit 
counsel  to  call  tbe  attention  of  the  defendant 
while  making  his  statement,  or  at  its  closer 
to  some  subject  pertinent  to  the  case  as  to 
which  he  has  made  no  statement  In  the 
present  case,  however,  it  does  not  appear  what 
the  subject-matter  referred  to  was,  or  what  it 
was  desired  the  defendant  should  make  an 
additional  statement  at>out  Matters  of  this 
character,  including  the  allowance  of  an  addi- 
tional statement  after  the  first,  must  rest  to  a 
considerable  extent  in  the  discretion  of  the 
presiding  Judge.  We  cannot  say  that  sndi 
discretion  was  abused.  See  Echols  ▼.  State, 
109  Ga.  608,  34  S.  E.  1038;  Walker 'V.  State. 
116  Oa.  640.  42  S.  E.  787,  67  L.  R.  A.  426; 
Brown  v.  State,  68  6a.  212 ;  Dixon  t.  State, 
116  Oa.  186,  42  S.  E.  357 ;  Cochran  v.  State, 
113  Ga.  741,  39  S.  E.  337. 

Judgment  affirmed.   All  the  Justices  concur, 
except  ATKINSON,  J.,  who  dlssentai 


OENTBAL  OF  GEORGIA  RY.  CO".  T.  RAT. 

(Supreme  Court  of  Georgia.    Aag.  16,  180T.) 

1.  Masteb  and  ScBVAirr— Maohinert  in  Vam 
— Obdinabt  Diuobnce. 

A  railroad  company,  relatively  to  its  em- 
ployte.  is  bound  to  exercise  ordinary  care  In 
furnishing  machinery  equal  in  kind  to  that  in 
general  use  and  reasonably  adapted  to  the  uses 
to  which  it  Is  put ;  and  its  liability  ill  this 
respect  Is  limited  to  a  failure  to  discharge  this 
duty.  It  Is  therefore  erroneous  to  charge  the 
jury  that  if  they  believe  that  the  engine  which 
killed  the  plaintiff's  husband,  for  whose  homi- 
cide the  plaintiff  sues  for  damages,  was  of  the 
kind  in  general  use  and  reasonably  suited  for 
the  business  for  which  it  was  in  use,  then  it 
would  be  for  them  to  determine  whether  or 
not,  "in  having  one  of  that  character,"  the 
railroad  company  had  exercised  ordinary  care 
and  diligence. 

2.  Death— Daicaom—Ihbtbuctiows. 

The  Judge  may  refer,  in  his  charge  on  the 
subject  of  estimating  damages  for  tbe  valae  of 
a  life,  to  the  decrease  in  the  earning  capacity 
which  naturally  results  from  advancing  age, 
probable  loss  of  employment  and  inability  to 
constantly  labor  and  secure  continuous  work. 
Juries  are  presumed  to  be  as  cognizant  of  the 
common  phenomena  of  human  experience  as  tha 
judge;  and,  if  their  attention  is  specially  d^ 
sired  to  be  directed  thereto,  a  timely  written  re- 
quest should  be  made. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig 
vol.  16,  Death,  {  145.] 

3.  TaiALr— Instbuctionb. 

The  other  attacks  on  excerpts  from  the 
charge  relate  more  to  the  form  of  expression 
than  to  a  misapprehension  of  the  correct  rules 
of  law ;  and,  as  the  attention  of  the  trial  judge 


Sa.) 


CSNTBAL  OF  GEORGIA  BY.  CO.  v.  RAY. 


845 


has  been  called  thereto,  they  probably  will  re- 
ceive dae  consideration  on  the  next  triaL 
(Syllabus  by  the  Conrt) 

Mastek  and  Sebvart— Machincbt  in  Ura. 

In  respect  to  the  character  of  the  machin- 
ery employed  by  the  railroad  company,  the  whole 
duty  of  the  company  to  the  plamtiJrs  hnsband 
was  not  necessarily  discharged  by  employing 
an  engine  and  tender  "eqnal  In  kind  to  that  in 
general  use  and  reasonably  adapted  to  the  uses" 
in  which  they  were  employed.  The  qualifica- 
tion to  the  charge  mentioned  in  the  first  head- 
note  did  not  authorize  a  reversal  of  the  judg- 
ment. 
(Per  Atkinson,  J.,  dissenting.) 

Error  from  Superior  (Tourt,  Bibb  (3onnty; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Emma  Ray  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Mrs.  Emma  Ray  brought  ber  action  for 
damages  against  the  Central  of  Georgia  Rall- 
'way  Company  for  the  negligent  killing  of  her 
busband,  and  the  Jury  returned  a  verdict  In 
her  favor.  Her  petition  alleged  that  her  bus- 
band  was,  at  the  time  he  was  killed,  in  the 
employment  of  the  railway  company,  and  en- 
gaged In  work  with  an  engine  used  at  the 
time  in  switching  cars  in  the  yards  of  the 
company  at  Macon,  Ga.  It  was  his  duty  to 
go  with  the  engine  and  change  the  switches, 
that  the  engines  might  pass  from  one  track 
to  another  in  moving  cars  in  the  yard.  While 
engaged  in  changing  a  switch,  that  the  en- 
gine with  which  he  was  at  work  might 
change  to  anothw  track,  and  Just  as  he  had 
straightened  himself  np  and  partially  turned 
aroond,  he  was  struck  by  another  engine  of 
the  company,  thrown  upon  the  track,  and 
killed.  The  nature  of  the  work  required  that 
it  should  be  done  hurriedly.  The  switch  was 
what  Is  known  as  a  "ground  switch,"  and 
was  worked  by  a  lever  which  was  kept  in 
place  by  a  heavy  weight;  and,  in  order  to 
change  it,  it  was  necessary  that  the  deceased 
should  place  himself  in  a  stooping  position, 
lift  the  lever  and  weight  attached  from  the 
ground,  and  throw  It  to  the  opposite  side  of 
the  switch.  The  switch  in  qaestlon  was  lo- 
cated within  about  10  inches  of  where  an  en- 
gine passing  on  the  next  track  would  extend. 
At  the  time  be  was  engaged  in  this  work  his 
back  was  to  the  engine,  which  was  approach- 
ing him  from  the  rear,  and  be  did  not  and 
could  not  have  discovered  the  approach  of 
the  engine  before  he  was  struck  by  It  He 
-was  or  should  have  been  In  plain  view,  if 
proper  lookout  had  been  kept  by  persons  in 
charge  of  this  engine;  and,  'if  proper  care 
had  been  used,  his  position  of  danger  could 
have  been  discovered  by  those  in  charge  of 
the  engine,  whose  duty  it  was  to  have  discov- 
ered him  and  stopped  in  time  to  prevent  the 
injury,  or  at  least  to  have  given  bim  warn- 
ing of  its  approach.  No  bell  was  rung  or 
whistle  sounded  to  give  her  husband  notice 
of  the  engine's  approach,  and  at  the  time 
her  husband  was  killed  the  engine  was  being 


ran  at  from  10  to  16  miles  an  hour,  which 
was  a  dangerous  rate  of  speed  at  ttiat  place, 
and  In  violation  of  a  valid  municipal  ordi- 
nance of  the  city  of  Macon,  which  made  it 
unlawful  to  nm  an  engine  at  this  place  at  a 
greater  rate  of  speed  than  5  miles  an  hour, 
and  by  reason  of  the  violation  of  this  ordi- 
nance her  husband  was  run  down  and  killed. 
The  deceased  was  entirely  free  from  fault, 
and  his  death  was  caused  entirely  by  the  neg- 
ligence of  the  agents  and  employes  of  the 
railroad  company  in  placing  the  switch  so 
near  the  track,  and  in  running  upon  him 
without  any  warning  whatsoever,  and  in 
violation  of  the  city  ordinance.  The  earn- 
ing capacity  and  expectancy  of  deceased  were 
also  set  forth. 

By  an  amendment  the  plaintiff  alleged  that 
the  engine  which  struck  the  deceased  was  bo 
constructed  that  it  was  Impossible  for  the 
employgs  running  the  engine  backwards  to 
keep  a  lookout  or  observe  the  track,  because 
the  tender  was  so  high  and  wide  that  it 
completely  obstructed  and  shut  out  the  view 
of  the  track  from  those  in  charge  of  the  en- 
glue,  and  made  it  Impossible  for  them  to  see 
any  one  upon  the  track  in  the  rear  of  the 
tender,  when  the  engine  was  run  backwards. 
The  engine  which  struck  her  husband  was 
being  run  backwards,  and  no  proper  lookout 
was  kept  on  the  rear  of  the  eugrine  to  give 
warning  of  its  approach,  or  give  notice  to 
those  in  charge  of  the  same  of  its  close  prox- 
imity to  persons  on  the  track.  At  the  time 
deceased  was  killed  several  engines  of  de- 
fendant were  being  run  in  that  portion  of 
the  yard,  and  the  employes  engaged  in  work 
in  this  yard  were  compelled  to  be  constantly 
upon  the  tracks  of  the  company  in  this  yard. 
This  switch  was  negligently  placed  by  the 
defendant  so  near  the  main  line  or  lead 
track  In  the  yards  as  to  make  It  dangerous  to 
the  employ6s  of  the  company  who  were  re- 
quired to  work  therein,  for  the  reason  that 
employes  engaged  at  that  switch  were  al- 
ways in  danger  of  being  struck  by  engines 
and  cars  of  the  company  running  along  the 
adjacent  track;  and  this  switch  was  unnec- 
essarily and  negligently  placed  in  this  danger- 
ous position,  and  maintained  there.  In  utter 
disregard  to  the  safety  of  its  employes  who 
were  called  upon  to  discharge  their  duties  in 
this  yard.  It  was  the  duty  of  the  company  to 
furnish  the  deceased  a  safe  place  in  which 
to  work,  and  in  placing  this  switch  in  such 
dangerous  proximity  to  this  track  the  com- 
pany failed  in  this  duty.  The  company, 
knowing  of  the  dangerous  position  of  the 
switch,  and  that  the  deceased  would  be 
called  upon,  in  the  discharge  of  his  duties,  to 
work  at  this  switch,  owed  him  the  duty  of 
giving  him  warning  of  the  approach  of  its 
eni^ne  at  tliat  time  and  place.  This  switch 
was  so  placed  that  by  reason  of  a  curve  in 
the  track  at  that  place  the  view  was  obstruct- 
ed by  cars  standing  in  the  yard,  making  It 
impossible  to  discover  an  approaching  train 
until  it  was  within  a  very  few  feet  of  the 
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switch.  The  defendant  denied  the  alleged 
negligence ;  and  to  the  verdict  and  Judgment 
In  the  plalntltTB  favor  It  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  it  ex- 
cepted. 

Wimberly  &  Jordan  and  Jno.  I.  &  J.  El. 
Hall,  for  plalntlft  In  error.  Jno.  R.  Cooper, 
Jos.  H.  Hall,  and  Warren  Roberta,  for  defend- 
ant In  error. 

BVANS,  J.  (after  stating  the  facts  as 
above).  In  the  amendment  to  the  petition 
it  was  alleged  that  the  engine  which  killed 
the  plalntifF'g  husband  was  so  constructed 
that  It  was  impossible  for  the  employes  run- 
ning the  engine  backwards  to  keep  a  look- 
out, or  observe  the  track,  because  the  ten- 
der was  BO  high  and  wide  that  It  completely 
obstructed  and  shut  out  the  view  of  the 
track  from  those  in  charge  of  the  .engine, 
and  made  it  impossible  for  them  to  see  any 
one  upon  the  track  in  the  rear  of  the  tender, 
when  the  engine  was  being  run  backwards. 
From  the  instruction  given  on  this  feature 
of  the  pialntitT's  case  it  Is  quite  evident  that 
the  trial  judge  construed  (and  properly  so) 
this  allegation  as  an  averment  that  the  en- 
gine was  not  adjusted  to  the  work  of  switch- 
ing cars,  where  the  engine  was  generally 
employed  In  moving  both  backward  and  for- 
ward, and  the  employment  of  an  engine  so  con- 
structed might  be  considered  by  the  Jury 
on  the  issue  of  the  n:erclse  of  ordinary  care 
by  the  defendant  In  the  operation  of  an  en- 
gine so  constructed.  The  court  charged: 
"Relatively  to  that  question  as  to  the  con- 
struction of  the  engine,  if  the  Jury  believe 
that  the  engine  was  of  the  kind  in  general 
use  and  reasonably  suited  to  the  business 
for  which  it  was  In  use,  then  it  would  be  for 
you  to  determine  whether  or  not.  In  having 
one  of  that  character,  they  had  exercised  or- 
dinary care  and  reasonable  care  and  dili- 
gence." This  charge  is  alleged  to  be  er- 
roneous, because,  if  the  Jury  should  believe 
that  the  engine  was  of  a  kind  In  general 
use  and  reasonably  suited  to  the  business 
for  which  it  was  in  use,  they  should  not 
have  been  instructed  that  they  might  infer 
that  the  mere  having  an  engine  of  this  de- 
scription was  a  failure  to  exercise  ordinary 
care  in  the  selection  of  one  of  this  type.  We 
think  the  charge  is  open  to  the  criticisms 
made  of  it.  A  railroad  company,  relatively 
to  its  employes,  is  bound  to  exercise  ordinary 
care  in  furnishing  machinery  equal  in  kind 
to  that  In  general  use  and  reasonably  adapt- 
ed to  the  uses  to  which  It  is  put.  Alabama 
Midland  Ry.  Co.  v.  Guilford,  119  Ga.  523, 
46  S.  E.  655 ;  Reed  v.  M.,  K.  ft  T.  Ry.  Co., 
94  Mo.  App.  371,  68  S.  W.  364.  Its  liability 
in  this  respect  is  limited  to  a  failure  to 
discharge  this  legal  duty.  Atlanta,  etc.,  Air 
Line  Ry.  Co.  v.  Ray,  70  Ga.  674.  This  in- 
struction was  calculated  to  harm  the  de- 
fendant. The  plaintiff  charged  the  defend- 
ant with  negligence  (1)  In  selecting  and  us- 
ing this  type  of  engine,  and  (2)  in  operating 


it  without  lookouts.  The  defendant  con- 
tended in  reply  that  it  had  selected  a  type 
of  engine  such  as  was  in  genera]  use  and 
reasonably  suited  to  the  use  to  which  it  was 
put,  and  that  the  plaintlfTs  husband  knew 
it  operated  this  engine  witnout  lookouts  or 
warnings,  and  that  his  death  resulted  be- 
cause he  was  at  a  place  where  it  was  not  his 
duty  to  be  and  from  his  own  failure  to 
exercise  ordinary  care  for  his  safety.  The 
Jury  may  have  believed,  under  the  evidence 
and  the  instruction  of  the  court,  that  tlie 
defendant  was  not  negligent  in  the  opera- 
tion of  the  engine;  yet  they  were  told  In 
effect  that,  even  If  the  engine  was  of  stand- 
ard type  and  was  reasonably  suited  to  the 
use  to  which  it  was  put,  still  they  might  find 
the  defendant  negligent  "in  having  one  of 
that  character." 

2.  C!omplaint  la  made  of  an  omission  of 
the  court,  when  charging  on  the  subject  of 
damages,  to  call  the  attention  of  the  Jury 
to  the  decrease  in  the  earning  capacity  which 
naturally  results  from  advancing  age,  prob- 
able loss  of  employment,  and  InablUty  to 
labor  and  to  secure  work.  In  the  process  of 
reaching  a  correct  result  from  the  evidence^ 
Juries  may  take  into  consideration  such  uni- 
versal experiences  in  human  life  as  criteria 
in  weighing  the  evidence  in  the  particnlar 
case.  The  Judge  may  refer  in  his  charge 
to  such  matters  as  tlie  plalntlfl  in  error 
complains  he  omitted  in  this  case.  Fla.  C.  R 
Co.  V.  Bumey.  98  Ga.  1,  26  S.  B.  730.  The 
Jury  are  presumed  to  be  as  cognizant  of 
these  common  phenomena  of  human  experi- 
ence as  the  Judge;  and.  If  their  attention  Is 
especially  desired  to  be  directed  thereto,  a 
timely  written  request  should  be  made. 

S.  The  attack  on  the  other  charges  com- 
plained of  relates  more  to  the  form  of  ex- 
pression than  to  a  misapprehension  of  the 
correct  rules  of  law,  and  on  the  next  trial  the 
Judge  in  all  probability  will  so  adjust  his 
expressions  as  to  relieve  them  of  the  criti- 
cism made  in  the  assignments  of  error. 

Judgment,  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J,  who  dissents. 


EDALGO,  Town  Collector,  et  al.  v.  SOUTH- 
ERN  RY.  CO. 
(Supreme  Court  of  Geor^a.    Aug.  13,  19070 

1.  CoNBxmiTioNix  Law— Pleamno — ^Drcoh- 
8TiTUTioNAi.rrr  op  Statute. 

An  allegation  that  a  ^ven  statute  is  un- 
constitutional, in  that  It  violates  the  oonstitn- 
tional  provision  which  prohibits  the  passage  of 
a  special  law  ip  any  case  for  which  provis^ion 
hai;  been  made  by  an  existing  general  law,  which 
fails  to  point  out  the  general  law  which  is 
claimed  to  cover  the  same  subject  as  such  stat- 
ute, presents  no  question  for  decision  by  this 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  10,  Constitutional  Law,  S  44.] 

2.  ScHootfi   AND   School  Dibtbictb  —  Cbka- 
TioN— Repeal  of  Statute. 

The  act  approved  August  22,  1906,  creat- 
ing the  Jenkinsburg  public  school  district  (Acti 
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1906,  p.  473),  was  repealed  by  the  general  act 
providing  for  the  creation  of  local  tax  district 
schools,  approved  August  23,  1006  (Acta  1006, 
p.  426),  aa  amended  by  the  act  approved  Au- 
gust 21,  1906  (Acts  1S06,  p.  61). 

3.  Statutes— AHENDianxs. 

An  act  dealing  with  a  single  subject-matter, 
but  with  two  phages  of  the  lame,  which  is  held 
valid  as  to  one  phase,  but  inoperative  as  to  the 
other,  may  be  amended  by  an  act  relieving  the 
defects  applicable  to  the  one  portion,  so  as,  in 
the  single  act,  to  complete  the  scheme  of  the 
original  act. 

[Ed.  Note.— For  cases  In  point,  see  Oenb  Dig. 
vol.  44,  Statutes,  S  202.] 

4.  Sakk  —  Repeals  bt  Ikflioation  —  Looai. 
Tax  District  Sohools. 

The  act  approved  August  23,  1906  (Acts 
1005,  p.  425),  as  amended  by  the  act  approved 
August  21,  1006  (Acts  1006,  p.  61).  providing 
for  the  creation  of  local  tax  district  schools, 
and  popularly  known  as  the  "McMichael  School 
Law, '  Is  not  unconstitutional  or  otherwise  in- 
valid for  any  of  the  objections  urged  against  it 
in  the  present  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  209.  210.] 

(Syllabus  by  the  Onrt.) 

Error  from  Superior  Court,  Butts  County ; 
B.  J.  Reagan,  Judge. 

Action  by  the  Southern  Railway  Company 
to  enjoin  J.  S.  Edalgo,  town  collector,  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants bring  error.    A£armed. 

TUB  was  an  application  by  the  Southern 
Railway  Company  to  enjoin  the  tax  receiver 
and  collector  of  Jenkinsburg  public  school 
district  and  the  sheriff  of  Butts  county  from 
proceeding  to  collect  two  tax  executions  for 
school  tax  alleged  to  be  due  by  the  railway 
company  to  the  authorities  of  said  district, 
one  for  the  year  1005,  and  the  other  for  the 
year  1006.  The  Judge  granted  an  injunction, 
and  tbe  defendants  excepted.  The  case  was 
submitted  to  the  Judge  upon  the  petition,  a 
demurrer  thereto,  and  the  answer.  The  peti- 
tion and  answer  were  each  verified,  and  they 
disclosed  no  issue  of  fact  Tbe  case  turns  en- 
tirely on  questions  of  law  growing  out  of 
tbe  undisputed  facts,  and  these  arise  out  of 
certain  legislative  enactments.  Jenlclnsburg 
public  acliool  district  was  incorporated  under 
an  act  approved  August  22,  1906.  Acts  1006, 
p.  473.  The  district,  as  laid  out,  embraced 
territory  lying  in  each  of  the  counties  of 
Butts  and  Henry.  The  tovra  of  Jenkinsburg, 
In  Butts  county,  had  been  incorporated  prior 
thereto.  See  Acts  1889,  p.  876.  The  school 
district  embraced  territory  not  included  In 
tbe  town,  for  the  town  was  wholly  in  Butts 
coimty.  Tbe  act  incorporating  the  school 
district  provided  for  an  election  to  ratify  the 
act  and  to  select  school  trustees,  who  were 
to  discharge  certain  duties  in  tbe  event  tbe 
act  was  ratified ;  such  election  to  be  ordered 
immediately  after  the  approval  of  the  act 
The  trustees  were  authorized  to  levy  a  tax 
for  school  purposes,  and  to  elect  a  tax  receiv- 
er and  collector.  Tbe  trustees  were  authoriz- 
ed to  provide  a  digest,  upon  which  tbe  re- 
ceiver and  collector  was  to  enter  all  property 
in  tlie  district  subject  to  taxation  in  the 


manner  prescribed  in  tbe  act  Tliere  was  no 
distinct  mention  of  railroad  property  in  the 
act  but  it  used  the  broad  terms  above  refer- 
red to.  The  election  was  held  and  the  act 
ratified,  as  contemplated  by  the  act  The  act 
was  amended  by  an  act  approved  August  21, 
1006.  Acts  1006,  p.  470.  The  amending  act 
contained  a  voluminous  preamble  reciting 
compliance  with  the  details  of  the  original 
act  snd  provided  all  the  minute  details  in 
a  scheme  for  the  assessment  and  collection 
of  taxes  upon  all  classes  of  property,  tbe 
property  of  railroad  companies  being  specif- 
ically mentioned,  and  this,  as  well  as  all  oth- 
er property,  was  to  be  returned  to  the  re- 
ceiver and  collector  of  the  district  The  exe- 
cutions now  in  question  were  issued  after  the 
date  of  the  amending  act  The  original  act 
was  approved  one  day  before  the  general 
act  for  tbe  creation  of  local  tax  school  dis- 
tricts; tbe  latter  act  being  approved  August 
23,  1005.  Acts  1006,  p.  426.  Tbe  amending 
act  was  approved  on  August  21,  1006,  the 
same  day  when  tbe  act  amending  tbe  general 
act  was  approved.    Acts  1006,  pp.  61,  470. 

Tbe  original  Jenkinsburg  district  school  act 
is  attacked  by  the  plaintiff  and  declared  to  l>e 
invalid  for  the  following  reasons,  among  oth- 
ers :  (a)  Tbe  act  creates  a  school  district  em- 
bracing territory  lying  in  two  counties,  (b) 
Tlie  local  district  school  act  was  repealed  by 
the  general  act  approved  the  following  day. 
(c)  The  local  act  Is  a  special  law  in  a  case 
for  which  provision  has  been  made  by  an  ex- 
isting general  law.  The  amendment  to  tbe 
district  school  act  is  also  attacked  for  vari- 
ous reasons.  The  defendants  are  at  Issue 
with  the  plaintiff  on  tbe  questions  of  law 
raised  by  the  petition,  and  tbey  also  attack 
tbe  general  acts  and  allege  that  they  are  In- 
valid. The  general  act  of  1006  is  alleged  to 
l>e  unconstitutional  for  the  following  reasons : 
(a)  It  contains  matter  not  indicated  In  the 
title,  (b)  It  seeks  to  repeal  and  amend  spe- 
cial acts  not  distinctly  described,  (c)  It  grants 
donations  to  chartered  schools,  (d)  It  seeks 
to  give  sectarian  schools  a  portion  of  the  pub- 
lic school  fund,  (e)  The  system  for  the  dis- 
trict school,  as  to  the  amount  of  tax,  collec- 
tion of  the  same,  and  In  other  material  par- 
ticulars, is  different  from  that  provided  when 
the  whole  county  adopts  the  act  thus  violat- 
ing the  provision  of  the  Constitution  that  all 
taxation  shall  be  uniform,  (f)  It  provides 
for  tuition  against  nonresident  pupils,  when 
the  Constitution  declares  all  public  schools, 
shall  be  free  to  all  of  the  children  of  tbe 
state,  (g)  It  authorizes  the  county  board  of 
education  to  Increase  tbe  territory  of  a  mu- 
nicipality for  school  purposes  without  sut)- 
mlttlng  the  question  to  a  vote  of  the  people 
of  the  new  territory,  (h)  It  seeks  to  disre- 
gard school  districts  in  existence  when  tbe 
Constitution  was  adopted,  (i)  It  lacks  uni- 
formity, in  that  when  new  territory  for 
school  purposes  is  added  to  municipalities, 
tbe  government  of  the  school  differs  accord- 
ing to  the  population  of  the  municipality. 
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(J)  It  provides  for  the  removal  of  a  school 
trustee  by  the  board  of  education,  yiheie 
there  Is  a  provision  In  Pen.  Code,  {  291,  for 
the  removal  of  officers,  (k)  It  vests  the  pow- 
er of  impeachment  in  the  coonty  board  of 
education,  when  the  Constltntion  vests  the 
power  solely  In  the  Smate.  The  act  of  1906, 
amending  the  general  act,  is  also  attacked 
and  alleged  to  be  invalid  for  the  following 
reasons :  (a)  The  amending  act  Is  subject  to 
the  same  criticisms  as  made  npon  the  original 
act  in  the  foregoing  subdivisions  lettered  (a), 
(b),  (c),  (d),  (e),  (f),  (g),  and  (h).  (b)  The 
oMginal  act  was  void,  and  there  was  nothing 
to  amend,  (c)  It  provides  a  method  for  sum- 
monlng  a  defaulting  taxpayer  t>efore  the  coun- 
ty tax  receiver,  and  no  method  of  summoning 
a  defaulter  before  the  comptroller  general. 

Moore,  Gordon  &  Branch  and  J.  D.  Kil- 
patrlck,  for  plaintlfTs  In  error.  N.  B.  &  W. 
A.  Harris  and  McDanlel,  Alston  &  Black,  for 
defendant  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  Jeaklnsburg  school  district 
act  was  approved  August  22, 1905  (Acts  1905, 
p.  473),  which  was  one  day  before  the  gen- 
eral act  for  the  laying  out  school  districts 
was  approved;  and  hence  it  cannot  be  said 
to  be  a  special  law  in  a  case  where  provision 
had  been  made  by  an  existing  general  law, 
so  far  as  that  general  law  is  concerned. 
But  there  was,  on  August  22,  1905,  a  general 
law  which  made  provision  for  the  subject- 
matter  dealt  with  by  the  Jenkinsburg  act. 
That  general  law  is  contained  in  Pol.  Code 
1805,  §  1363  et  seq.  It  is  there  declared  that 
each  and  every  county  shall  compose  one 
school  district.  The  case,  on  its  face,  is 
therefore  squarely  within  the  ruling  in  Sel- 
lers V.  Cox,  127  Oa.  246,  66  S.  E.  2S4.  But 
this  point  is  not  made  with  sufficient  cer- 
tainty in  the  petition  for  us  to  rest  the  case 
on  that  ruling.  The  petition  avers  that  the 
local  school  act  is  a  special  law  in  a  case 
where  provision  has  been  made  by  an  ex- 
isting general  law,  but  it  does  not  specify 
the  general  school  law  in  the  Code  as  that 
law.  This  was  indispensable  to  raise  the 
constitatlonal  qnestlon.  Sayer  t.  Brown, 
U9  Ga.  639,  46  S.  B.  648  (6). 

2.  The  Constitution  of  1877  contained 
the  following  provision:  "Authority  may  be 
granted  to  counties  npon  the  recommenda- 
tion of  two  grand  Juries,  and  to  municipal 
corporations  upon  the  recommendation  of 
the  corporate  authority,  to  establish  and 
maintain  public  schools  in  their  respective 
limits,  by  local  taxation;  bat  no  such  local 
laws  shall  take  effect  until  the  same  shall 
have  been  submitted  to  a  vote  of  the  quaii- 
fled  voters  in  each  county  or  municipal  cor- 
poration, and  approved  by  a  two-thirds  vote 
of  persons  qualified  to  vote  at  such  election; 
and  the  General  Assembly  may  prescribe 
who  shall  vote  on  such  question."  Civ.  Code 
1895,  {  5909.    This  proTlsiom  clearly  limited 


local  school  districts,  Co  far  as  the  taxing 
power  was  concerned,  to  two  classes — coun- 
ties and  municipalities.    The  General  Assem- 
bly bad  no  authority  to  create  other  school 
districts  and  confer  upon  them  taxing  power. 
Barber  v.  Alexander,  120  6a.  80,  47  S.  E, 
680.    The  constitutional  provision  above  quot- 
ed was,  in  1903,  so  amended  as   to  read 
as  follows:    "Authority  may  be  granted  to 
counties,   militia  districts,   school   districta, 
and  to  municipal  corporations,  upon  the  rec- 
ommendation of  the  corporate  authority,  to 
establish  and  maintain  public  schools  in  their 
respective  limits  by  local  taxation;  but  no 
such  laws  shall  take  effect  until  the  same         ! 
shall  have  been  submitted  to  a  vote  of  the 
qualified  voters  in  each  county,  militia  dis-         , 
trlct,  school  district,  or  municipal  corpora- 
tion, and  approved  by  two-thirds  majority 
of  persons  voting  at  such  election,  and  the 
General  Assembly  may  prescril)e  who  shall 
vote  on  such  questions."    This  amendment 
adds  two  new  classes  of  school  districts — 
militia  districts   and  school  districts.     The 
first   are   well-known   and    well-defined    po- 
litical   divisions    of    the    state.     They    are 
subdivisions  of  a  county.     Every  militia  dis- 
trict is  wholly  in  one  county.    A  militia  dis- 
trict partly   in   two   or    more   counties    is         I 
unknown  to  the  law,  and  would  he  an  im-         ' 
possibility  under  our  present  system  of  politi- 
cal division.    The  school  district  is  a   new 
creation.    It  is  an  innovation.    How  must  it 
be  classified— 'as  belonging  to  political  divi- 
sions such  as  counties  and  militia  districta, 
or  with  municipalities?    A  municipality  may 
be  located  in  two  or  more  counties;  but,  "when- 
ever  this  has  happened,  confusion  and  Incon- 
venience have  inevitably  resulted.   It  is  to  t>e 
noted  that  In  the  enumeration  school  districts 
follow  counties  and  militia  districts  and  pre- 
cede municipal  corporations.    Is  it  not  more 
reasonable  that  the  people  Intended  that  their 
new  political  division,  school  districts,  sboold 
be  of  the  nature  of  the  militia  districts — 
that  is,  wholly  within  the  limits  of  one  coun- 
ty— than  that  they  should  take  on  the  char- 
acteristics of  the  municipal  corporation  and 
be  subject  to  all  the  confusion  and  incon- 
venience necessarily  attending  a  political  di- 
vision rent  asunder  by  a  county  line?     It  is 
by  no  means  free  from  serious  doubt  that  a 
school  district  can  be  laid  out  so  as  to  em- 
brace territory  situated  in  two  or  more  coim- 
ties.    But  we  will  not  rule  the  present  case 
on  this  point,  and  our  utterances   on    this 
subject  are  merely  to  call  attention  to  the 
grave  doubts  that  arise  as  to  the  power  of 
the  General  Assembly  to  create  school  dis- 
tricts the  territory  of  which  is  located   in 
different  counties. 

It  is  to  l>e  noted  that  the  general  local  tax 
school  act  of  1905  bad  a  provision  for  such 
school  districts,  but  this  clause  was  strldEoi 
by  the  amending  act  of  1906.  The  Constitu- 
tion declares:  "There  shall  be  a  thorongta 
system  of  common  schools  for  the  education 
of  children  In  the  elementa^'.^irandieB  of  an 
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English  education  only,  as  nearly  nnlform 
as  practicable,  tbe  expenses  of  which  shall 
be  provided  for  by  taxation,  or  otherwise. 
Tbe  school  shall  be  free  to  all  children  of  tbe 
state,  but  separate  schools  shall  be  provided 
for  tbe  white  and  colored  races."  Civ.  Code 
1896,  J  6906.  The  uniformity  required  Is 
that  which  Is  practicable,  taking  Into  consid- 
eration the  object  to  be  accomplished,  that 
tbe  instrumentalities  are  to  be  provided  lo 
local  subdivisions  of  the  state,  and  also  the 
exception  of  existing  local  systems  from  the 
new  scheme.  While  absolute  uniformity  la 
Impracticable,  and  this  the  Constitution  rec- 
ognizes, still  that  uniformity  is  the  constitu- 
tional desideratum  must  not  be  lost  sight  of, 
and  an  utter  disregard  of  all  effort  at  uni- 
formity will  not  be  tolerated.  The  general 
act  of  1906,  as  amended  by  tbe  act  of  1906, 
provides  a  system  where  the  school  district 
Is  recognized  as  merely  a  subdivision  of  tbe 
county.  No  school  district,  located  partly  in 
two  or  more  counties,  Is  contemplated.  Iiocal 
school  systems  in'  municipalities  are  recog- 
nfased,  and  provision  is  made  for  the  enlarge- 
ment of  the  territory  of  mtmlcipallties  for 
school  punwses,  as  well  as  the  management 
of  such  systems.  The  act  authorizes  local 
taxation  for  school  purposes  In  three  political 
subdlrisions  of  tbe  state — counties,  school  dis- 
tricts created  within  a  given  county,  and  mvt- 
nldpalltieB.  The  municipality  is  left  where 
it  always  has  been — a  political  subdivision  of 
the  state,  whose  extent  and  limits  are  deter- 
mined by  its  charter  or  laws  amendatory 
thereof,  either  general  or  special  in  their  na^ 
tore.  The  location  of  the  municipality  as  to 
comity  Unes  Is  immaterial.  It  may  be  in  one 
county  only.  It  may  be  In  two  or  more  coun- 
ties. But  as  a  municipality  of  whatever 
grade  or  class,  no  matter  where  located,  it  Is 
entitled  to  the  rights  of  local  taxation  for 
school  purposes  upon  compliance  with  tbe 
Constitution  and  the  laws.  The  school  dis- 
trict, under  the  uniform  plan  called  for  by 
the  act,  must  be  a  subdivision  of  a  county. 
The  act  as  amended  was  Intended  to  be  ex- 
haustiye^  and  there  Is  no  exception  stated 
therein  as  to  school  districts  ancb  as  are  not 
wholly  situated  within  one  of  the  counties  of 
this  state.  The  act  declares:  "That  within 
thirty  days  after  the  passage  of  this  act,  or 
as  soon  thereafter  as  practicable,  it  shall  be 
tbe  duty  of  tbe  county  board  of  education  of 
each  county  In  Georgia  to  lay  off  the  county 
into  school  districts,  tbe  lines  of  which  shall 
be  clearly  and  positively  defined  by  bounda- 
ries, such  as  creeks,  public  roads,  land  lota, 
district  lines,  or  county  lines."  Acts  1006, 
p.  66.  If  this  language  Is  not  broad  enough 
to  clearly  indicate  a  legislative  Intent  to  abol- 
ish all  school  districts  other  than  those  pro- 
vided for  In  the  act,  all  doubts  as  to  such  in- 
tent vanish  when  we  consider  the  following 
language,  which  appears  in  the  same  section 
of  the  act :  '"The  county  board  of  education, 
in  laying  off  the  county,  shall  disregard  any 
school  districts  embracing  territory  not  in- 
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eluded  in  incorporated  towns  heretofore  cre- 
ated by  special  act  of  the  Legislature." 

Was  the  local  act  creating  the  Jenkinsburg 
school  district  repealed  by  the  later  general 
act?  Repeals  by  Implication  are  not  favored. 
It  has  been  by  some  doubted  whether  there 
could  be  such  a  repeal  under  the  present  Con- 
stitution. Montgomery  v.  Board,  74  Oa.  42- 
44.  But  it  is  now  settled  that  there  can  be 
a  repeal  by  implication.  However,  before 
such  a  repeal  will  result,  tbe  later  statute 
must  be  clearly  repugnant  to  a  former  statute 
and  80  Irresistibly  Inconsistent  therewith  that 
tbe  two  cannot  stand  together,  or  it  must  be 
clear,  from  tbe  terms  of  the  later  statute, 
that  there  was  a  legislative  Intent  to  cover 
the  subject-matter  of  the  former  statute  and 
have  the  later  statute  operate  as  a  substitute 
therefor.  The  intention  to  repeal  must  be 
clear  and  -unmistakable.  Johnson  v.  Sou. 
Ass'n,  97  Oa.  622,  26  S.  B.  358.  Ordinarily  a 
general  law  will  not  have  the  effect  to  repeal 
a  prior  local  law,  unless  the  local  law  be  spe- 
cially named  or  necessarily  embraced  In  the 
terms  used  In  the  general  law.  Still,  where 
the  legislative  intent  to  repeal  is  clear  and 
manifest,  a  repeal  of  the  local  law  will  re- 
sult Pausch  v.  Guerrard,  67  Ga.  319.  See, 
also,  Crovatt  v.  Mason,  101  6a.  252,  28  S.  E. 
891;  Western  &  Atlantic  R.  Co.  v.  Atlanta, 
118  Oa.  654,  38  S.  E.  996,  64  L.  R.  A.  294. 
A  repeal  of  a  prior  local  law  by  a  subsequent 
general  law  will  not  result  from  mere  Impli- 
cation. But  such  a  repeal  always  results 
when  the  legislative  intent  to  repeal  is  clear 
and  manifest.  There  can  be  no  doubt  that 
the  Oeneral  Assembly  intended  the  act  of 
1905,  as  amended  by  the  act  of  1906,  to  be  ex- 
haustive of  the  subject  of  the  creation  and 
location  of  school  districts,  and  that  all  school 
districts  embracing  territory  not  Included 
within  the  limits  of  municipalities  created 
prior  thereto  should  be  abolished.  Tbe  Jenk- 
insburg school  district,  while  embracing  the 
territory  of  the  incorporated  town  of  Jenk- 
insburg, ignored  tbe  municipality,  and  not  on- 
ly embraced  territory  not  included  therein, 
but  actually  extended  into  another  county. 
Such  a  school  district  bas  no  right  to  live 
under  tbe  provisions  of  the  subsequent  gen- 
eral law.  The  Jenkinsburg  school  district 
act  was  repealed  by  the  general  law  of  later 
date. 

3.  It  is  contended,  however,  that  no  repeal 
of  the  local  act  was  effected,  for  the  reason 
that  the  general  law  was  Itself  Invalid.  It  Is 
Kald  that  the  general  act  of  1905  was  void, 
and  hence  the  amending  act  of  1906  Is  also 
void,  for  the  reason  that  there  was  no  law 
of  which  it  was  amendatory.  The  general 
act  of  1905  dealt  with  one  subject-matter — 
local  taxation  for  school  purposes.  Two 
phases  of  this  subject-matter  were  attempted 
to  be  dealt  with — local  taxation  by  counties, 
and  local  taxation  by  school  districts.  That 
portion  relating  to  taxation  by  counties  was 
held  to  be  complete  and  operative.  Georgia 
B.  Co.  v.  Hutchins«Hi,  126  Ga^762,  54  S.  B. 
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725.  That  portion  relating  to  local  taxation 
by  school  dlstrictB  was  held  to  be  inoperative. 
Brown  v.  Sou.  fey.  Co.,  126  Ga.  772,  54  S.  E. 
729.  The  entire  act  was  not  held  to  be  void. 
It  was  therefore  competent  for  the  General 
Assembly  to  amend  the  act  by  relieTlng  It 
of  the  infirmity  which  affected  only  one  por- 
tion thereof,  and  thus  by  amendment  com- 
plete the  sdieme  attempted  in  the  original 
act  It  is  true  that  the  title  of  the  amending 
act,  in  reciting  the  title  of  the  original  act, 
inserted  the  words  "districts  or,"  preceding 
the  word  "counties";  but  the  title  of  the 
original  act  is  correctly  quoted  In  the  body 
of  the  amending  act,  and  the  act  of  which 
it  is  amendatory  Is  so  clearly  shown  in  other 
ways  that  this  error  in  the  title  will  not  af- 
fect the  validity  of  tlie  amending  act. 

4.  It  remains  now  to  consider  the  numerous 
objections  raised  to  the  validity  of  the  gen- 
eral act.  The  defects  in  the  original  act,  so 
far  as  it  related  to  the  school  districts,  which 
were  pointed  out  in  the  case  of  Brown  v. 
Railway  C!o.,  supra,  were  cured  by  the 
amending  act  of  1906.  The  school  district 
system  is  therefore  to  date  from  the  passage 
of  that  act.  If  it  was  a  valid  act,  the  prior 
local  act  creating  the  Jenklnsburg  school  dis- 
trict was  repealed.  The  acts  amending  the 
general  act  and  the  local  act  were  approved 
on  the  same  day — August  21,  1906.  For  the 
purposes  of  this  case  it  Is  not  necessary  to 
determine  whether  there  Is  any  presumption 
as  to  which  first  took  effect  If  the  amenda- 
tory local  act  was  first  approved,  it  was  im- 
mediately repealed  by  the  subsequent  general 
act  If  the  general  act  was  first  approved, 
the  amendatory  local  act  dealt  with  a  sub- 
ject covered  by  an  existing  general  law.  The 
objections  raised  to  the  original  general  act 
need  not  now  be  considered,  unless  the  de- 
fects therein  pointed  out  also  appear  in  the 
amended  act  It  is  the  act  as  amended  that 
is  now  the  law,  no  matter  what  may  have 
been  the  defects  in  the  original  act  from 
which  It  sprung.  It  is  alleged  that  the  gen- 
eral act  is  void,  because  it  contains  matter 
not  Indicated  in  the  title.  What  is  such  mat- 
ter not  being  pointed  out  no  question  is  pre- 
sented for  decision  by  this  assignment  of  er- 
ror. The  objection  to  the  act  is  that  it  vio- 
lates that  portion  of  the  Constitution  (Civ. 
Code  1S95,  {  5779)  which  declares  that  no 
law  or  section  of  the  Code  shall  be  repealed 
or  amended  unless  the  act  making  such 
amendment  or  effecting  such  repeal  distinct- 
ly describes  the  act  to  be  amended  or  re- 
pealed. This  provision  of  the  Constitution  has 
reference  to  repeals  and  amendments  express- 
ly made,  and  has  no  application  to  repeals 
by  implication.  Swift  v.  Van  Dyke,  98  Ga. 
725,  26  a  B.  69.  The  uniformity  rule  of  the 
Constitution  in  reference  to  taxation  and  the 
collection  of  taxes  Is  not  infringed  by  the 
act  merely  for  the  reason  that  the  scheme  of 
taxation  as  to  amount  and  method  of  col- 
lection is  different  when  taxes  are  levied  and 
collected  for  district  schools  from  what  it  is 


when  collected  for  county  schools.  The  Con- 
stitution declares  that  the  public  schools  shall 
be  free  to  all  the  children  of  this  state. 
When  a  system  is  provided  where  any  cliild 
may  be  admitted  free  to  a  school  in  the  terri- 
tory where  such  child  is  domiciled,  the  man- 
date of  the  Constitntlon  Is  satisfied.  If  a 
child  desires  to  enter  a  school  in  any  other 
territory,  It  is  permissible  to  charge  such 
child  tuition  for  the  privilege.  The  right  of 
the  school  authorities  to  charge  tuition  fOr 
children  who  are  nonresidents  of  the  terri- 
tory where  the  school  is  located  has  never 
been  and  cannot  be  serionsly  doubted.  Irvln 
V.  Gregory,  86  Ga.  606,  18  S.  E.  120. 

There  are  a  number  of  other  objections 
made  to  the  general  act  snch  as  that  school 
dlstrictB  can  be  made  up  of  municipalities 
and  adjacent  territory  wlfliout  an  election  on 
the  subject  of  taxation;  that  the  school  sys- 
tem antedating  the  Constitution  is  to  be  af- 
fected; that  donations  and  gratuities  are 
granted  to  chartered  schools;  that  sectarian 
schools  are  allowed  to  participate  in  the 
public  school  fund;  tliat  the  provision  for 
the  removal  of  sdiool  trustees  violates  the 
provision  of  the  Constitntlon  vesting  the  sole 
power  of  Impeachment  in  the  Senate,  as  well 
as  section  291  of  the  Penal  Code,  providing 
for  the  indictment  of  certain  officers;  and 
that  the  act  does  not  operate  nnlformly  over 
the  entire  state.  These  and  other  objections 
have  been  made  to  the  general  act,  and  in- 
sisted on  in  the  brief  of  counsel;  and  we 
call  attention  to  them  simply  to  show  that 
they  have  been  tinder  consideratiiHi  and  have 
licen  found  untenable.  We  do  not  consider 
any  of  the  objections  urged  against  the  g«i- 
eral  act  of  1905,  as  amended  by  the  act  of 
1906,  well  taken.  The  general  act  la  a  valid 
law,  of  uniform  operation  throughout  the 
state,  and  had  the  effect  to  repeal  all  lavrs, 
general  and  special,  which  are  so  inconsist- 
out  with  It  that  the  prior  laws  and  the  new 
law  cannot  stand  together.  Such  is  the  case 
with  the  Jenklnsburg  school  district  act,  and 
it  was  therefore  repealed.  The  word  "now," 
In  the  second  line  of  the  fourth  section  of 
the  amended  act  of  1906,  as  that  section  ap- 
pears in  the  recital  of  the  act  of  1905  as 
amended  in  Acts  1906,  p.  68,  is  manifestly  a 
clerical  error.  The  word  "not"  appears  In 
the  third  section  of  the  act  of  1906.  Acts 
1905,  p.  427.  The  act  of  1906  provides  for 
striking  out  the  third  section  of  the  act  of 
1905,  and  substituting  a  section  "to  l>e  num- 
bered 4,"  which  contains  the  word  "not" 
Acts  1906,  p.  63. 

Judgment  affirmed.    All  tiie  JostioeB  coo- 
cur. 


CICERO  et  al.  v.  SCAIFB  et  al. 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 
1.  Costs— DiSMi8SAir—FAii.OBK  of  Plajnttfi 
TO  Pat— Action  Aoainbt  Plaintiff. 

When  the  case  of  a  plaintiff  has  been  dis- 
missed, nonsuited,  or  discontinued,  he  cannot. 
uigitizet. 
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aa  plaintiif,  renew  the  inlt  without  paying  the 
costs  or  filing  a  pauper  afBdavit  aa  to  his  in- 
ability to  do  so;  but,  U  be  is  sued  by  the  op- 
posite party  in  a  matter  relating  to  the  contro- 
versy in  the  former  suit,  he  may,  as  defendant, 
file  an^  defense  which  ia  appropriate  to  the 
suit,  without  reference  to  whether  the  costs  of 
the  former  suit  brought  by  him  have  been  paid. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  S  1049.1 

2.  1 R JUNCTION— FabTIES  KnTITIXD  TO— WANT 
OF   INTEBEBT. 

There  was  no  equity  in  the  petition,  and 
this  was  a  sufficient  reason  for  the  ^ndge  to 
refuse  to  grant  the  injunction  or  appoint  a  re- 
ceiver. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mitchell  Coum- 
ty;   W.  N.  Spence,  Judge. 

Action  by  Dan  and  Charlotte  Cicero  against 
W.  L.  Scaife  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

Dan  and  Charlotte  Cicero  brought  an  equi- 
table petition  against  W.  L.  Scaife,  Mary  M. 
Scaife,  and  one  McLeod,  constable,  alleging 
that  Charlotte  Cicero  wag  the  owner  and 
in  possession  of  two  cows  and  calves  and 
two  steers,  which  were  described  in  a  pos- 
sessory warrant  proceeding  sued  out  against 
petitioners  by  W.  L.  Scaife  as  agent  for  Mary 
M.  Scaife;  that  prior  to  the  Issuance  of  the 
possessory  warrant  she  had  sold  and  deliv- 
ered the  cattle  to  Dasher,  and  if  the  cattle 
were  taken  from  her  possession  she  would 
be  liable  in  damages  to  Dasher  as  warrantor 
of  the  title  to  the  cattle;  that  W.  L.  Scaife, 
as  agent  for  Mary  Scaife,  had  brought  suit 
in  a  Justice's  court  against  Dan  Cicero  on  a 
note,  payable  to  Scaife,  agent,  for  the  recov- 
ery of  the  alleged  purchase  money  of  the 
cattle;  that  the  trial  resulted  in  a  verdict 
in  favor  of  the  defendant,  which  was  affirm- 
ed on  certiorari;  that  thereafter  Scaife,  as 
agent,  brought  an  action  of  trover  against 
Dan  Cicero,  and  that  this  action  was  dismiss- 
ed. It  appears,  from  an  exhibit  attached  to 
the  petition,  that  it  was  dismissed  for  the 
reason  that  no  title  was  shown  in  Scaife,  but 
tliat  title  was  in  another  party.  Subsequent- 
ly to  all  these  proceedings  a  possessory  war- 
rant was  sued  out,  the  cattle  seized,  and  are 
now  in  the  possession  of  the  constable,  and 
the  expense  of  feeding  them  will  in  a  short 
■  time  amount  to  more  than  their  value. 
Scaife,  agent,  threatens  to  institute  further 
proceedings  against  the  plaintiffs.  It  is  al- 
leged that  the  identical  question  Involved  in 
the  possessory  warrant  proceeding  was  in- 
volved and  adjudicated  in  the  other  proceed- 
ings referred  to,  and  the  prayer  of  the  peti- 
tion is  that  the  cattle  be  restored  to  Dasher 
or  plaintiffs,  that  a  receiver  be  appointed, 
and  that  Scaife,  agent,  be  enjoined  from  pros- 
ecuting the  possessory  warrant  case  and  in- 
stituting other  proceedings.  .  By  amendment 
Charlotte  Cicero  alleged,  that  while  she  had 
contracted  to  sell  and  deliver  the  cattle  to 
Dasher  before  the  possessory  warrant  was 
sued  out,  aa  soon  as  said  warrant  was  sued 


out  Dasher  refused  to  accept  the  cattle,  and 
immediately  notified  plaintiffs  that  he  would 
not  take  them,  and  that  they  have  never  been 
delivered  to  him,  being  simply  in  the  pos- 
session of  plaintiffs,  who  were  croppers  on 
the  land  owned  by  him.  The  defendants  fil- 
ed demurrers,  both  general  and  special,  and 
also  filed  an  answer,  in  which  they  denied 
title  or  legally  acquired  possession  of  the 
cattle  in  the  plaintiffs,  and  also  denied  that 
the  issue  involved  in  the  possessory  warrant 
case  was  at  all  Involved  in  the  other  suits. 
The  answer  averred  that  Mary  M.  Scaife 
was  the  owner  of  the  cattle  and  entitled  to 
the  possession,  and  had  been  wrongfully  de- 
prived of  the  possession  by  the  plaintiffs,  and 
denied  that  it  was  the  intention  of  defend- 
ants to  institute  any  unwarranted  proceed- 
ings against  the  plaintiffs.  When  the  appli- 
cation for  an  injunction  came  on  for  a  hear- 
ing, the  plaintiffs  moved  to  strike  the  answer, 
because  the  costs  in  the  trover  case  referred 
to  in  the  petition  had  not  been  paid.  The 
Judge  overruled  this  motion,  and  the  plain- 
tiffs excepted.  After  hearing  thfe  evidence 
the  Judge  passed  an  order  refusing  to  grant 
the  injunction  prayed  for,  or  to  appoint  a  re- 
ceiver; and  the  plaintiffs  excepted. 

Ernest  M.  Davis,  for  plaintiffs  in  error. 
Sam.  S.  Bennet,  for  defendants  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  When  a  case  has  been  terminated 
by  a  nonsuit,  dismission,  or  discontinuance, 
before  the  plaintiff  can  renew  his  suit,  he 
must  either  pay  the  costs  or  file  an  affi- 
davit as  to  his  inability  to  pay  them.  Civ. 
Code  1805,  i  5043;  Acts  1901,  p.  80.  The 
rule  laid  down  In  the  Code  section  and  the 
act  Just  cited  is  applicable  only  where  the 
plaintiff  in  the  former  suit  seeks,  as  plain- 
tiff, to  bring  a  new  suit  on  the  same  cause 
of  action.  It  has  no  application  whatever 
In  a  case  where  the  defendant,  either  as  a 
matter  of  defense  or  by  way  of  cross-action, 
sets  up  facts  Involved  In  the  former  suit 
In  which  he  was  the  plaintiff,  which  had 
been  nonsuited,  dismissed,  or  discontinued. 
He  cannot  come  into  court  voluntarily  as 
plaintiff  with  a  renewal  of  the  suit,  with- 
out paying  the  costs  of  the  former  suit  or 
making  the  affidavit  of  inability  to  do  so; 
but,  when  brought  into  court  as  a  defend- 
ant, be  may  In  bis  answer  set  up  any  mat- 
ter which  is  pleadable  as  a  defense,  or  by 
way  of  cross-action,  that  may  be  appro- 
priate to  such  suit  against  him.  Hence  there 
was  no  error  In  overruling  the  motion  to 
strike  the  answer  on  the  ground  that  the 
costs  of  the  trover  suit,  in  which  the  defend- 
ant in  the  present  suit  was  the  plaintiff,  had 
not  been  paid. 

2.  The  original  petition  showed  upon  its 
face  that  the  plaintiffs  were  not  the  own- 
ers of  the  property  in  controversy,  and  hence 
they  were  not  In  position  to  bring  a  suit 
which  involved  title  and  ownership.  The 
mere  fact  that  it  appeared  that  one  of  the 
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plaintiffs  was  formerly  the  owner,  and  tbat 
she  would  be  botmd  on  her  warranty  of  the 
dtle  to  her  purchaser,  did  not  constitute  a 
Bofflcient  reason  for  the  Interposition  of  a 
court  of  equity  in  her  behalf.  If  the  facts 
set  up  In  the  petition  were  sufficient  to  au- 
thorize the  equitable  relief  prayed  for,  they 
would  be  sufficient  to  defeat  any  action  that 
might  be  brought  against  her  for  the  breach 
of  her  warranty.  By  amendment  It  was  in 
effect  alleged  that  the  sale  of  the  property 
set  out  In  the  original  petition  had  been 
rescinded  before  the  suit  was  filed,  and  that 
one  of  the  plaintiffs  was  the  real  owner. 
This  amendment  was  properly  allowed,  but 
the  admission  made  in  the  original  petition 
could  be,  and  was,  used  as  evidence  against 
her.  It  is  contended  that  the  Issue  Involved 
In  the  possessory  warrant  case  is  the  same 
as  that  which  was  Involved  In  the  other 
raits.  This  la  not  correct  The  only  ques- 
tion Involved  In  the  possessory  warrant  pro- 
ceeding is  one  of  xwssesslon,  and  the  ques- 
tion of  title  Is  not  involved. 

It  Is  contended  that  the  question  of  title 
was  adjudicated  in  the  former  case.  Even 
If  this  was  true,  such  an  adjudication  would 
not  necessarily  bar  a  possessory  warrant 
proceeding.  It  Is  legally  possible  for  <me 
to  be  entitled  to  the  Immediate  possesslcm  of 
personalty  as  against  another,  although  the 
other  may  have  the  legal  title  to  the  proper- 
ty. The  person  to  whom  the  possession  of 
property  is  awarded  In  a  possessory  warrant 
proceeding  is  required  by  law  to  give  bond 
to  have  the  property  forthcoming  to  answer 
any  suit  tbat  may  l>e  brought  against  him 
by  bis  adversary  within  four  years.  Civ. 
Ck>de  1895,  {  4802.  The  very  purpose  of  this 
statute  is  to  protect  the  holder  of  the  legal 
title  in  the  event  his  adversary  Is  the  one 
to  whom  the  law  allows  the  inmiediate  pos- 
session, notwithstanding  the  outstanding  le- 
gal title.  Of  course,  the  question  of  title 
was  directly  involved  in  the  trover  suit, 
but  it  appears  that  this  case  was  not  tried 
on  its  merits.  The  question  of  title  may  have 
been  incidentally  Involved  in  the  trial  on  the 
note.  The  claim  of  Scaife  is  that  he  Is  en- 
titled to  the  present  possession  of  the  prop- 
erty, and  that  he  has  been  deprived  of  It 
under  circumstances  where  the  law  will  al- 
low him  to  recover  It  in  a  summary  manner 
by  possessory  warrant.  This  is  the  only 
question  Involved;  and  this  question  was 
not  at  all  involved  in  either  of  the  other  pro- 
ceedings, in  any  view  of  the  matter.  If  upon 
the  trial  of  the  possessory  warrant  proceed- 
ing the  property  should  be  awarded  to 
Scaife,  he  will  be  required  to  give  the  bond 
required  by  the  statute,  which  will  protect 
the  plaintiff,  who  alleges  that  she  was  the 
owner  of  the  property.  The  mere  fact  that 
the  property  was  In  the  possession  of  the 
constable  while  the  possessory  warrant  pro- 
ceeding was  pending,  and  there  was  expense 
Involved  in  lieeplug  the  animals,  does  not 
afford  any  reason  for  equitable  relief.     It 


certainly  would  be  wise  and  Jnst  to  allow 
a  bond  to  be  given  by  the  defendant  In  a 
possessory  warrant  proceeding  for  the  forth- 
coming of  the  property ;  but  the  statute  does 
not  allow  this.  Injustice  may  result  from 
this  defect  In  the  law;  hut  this  gives  no 
ground  for  equitable  relief.  See,  in  this  con- 
nection, Sumner  v.  Bell,  118  Oa.  240,  44  S.  E. 
973.  There  was  no  equity  In  the  petition, 
and  the  Judge  did  not  err  in  refusing  to 
grant  the  injunction,  or  to  appoint  a  re- 
ceiver. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


IVBT  et  aL  V.  CITY  OF  BOMB  et  al. 
(Supreme  Court  of  Oeorgia.    Aug.  14,  1907.) 

1.  MURIOIPAL  COBPOBATIONB— ANHKXATIOM  OT 
TSBRrrOBT— ELECTfOH— Jttdicial  Irtkrvsb- 
KRCB. 

When  the  General  Assembly  provides  for 
an  election  to  determine  the  quntion  as  t» 
whetiber  die  territory  of  one  mnnidpallty  shall 
be  annexed  to  the  territoiy  of  another  municipal- 
i^,  and  no  provision  is  made  in  the  law  for 
Judicial  interference,  and  there  is  no  cenerml 
law  authorising  such  interference,  and  the  ao- 
thority  to  interfere  cannot  be  derived  from  the 
common  law,  a  conrt  of  equity  has  no  power  or 
jurisdiction  over  the  matter,  and  all  qoestions 
arising  out  of  the  matter  must  be  determined 
alone  Dy  the  tribunal  constituted  by  the  General 
Asgembly  for  that  purpose. 

2.  JuDOEs— Powers  in  VAOATion— Dishissax. 
— PQWKBS  or  JUDOB  III  Vacatiok. 

The  judge  of  the  superior  court   lias   no 
anthori^  to  sustain  a  demurrer  to  an  equitable 
petition,   or  motion   to    dismiss   the   same    for        I 
want  of  equity,  in  vacation,  prior  to  the  term       I 
to  which  the  case  is  returnable. 

(Ed.  Note.— For  cases  in  point,  see  Omt.  Dif. 
vol.  29.  Judges,  I  112.] 

8.  Wbit  or  Ebbob— RBVBBaAi. 

As  the  petition  hi  the  present  ease  is  dearly 
subject  to  dismissal,  the  judgment  will  be  re- 
versed, with  direction  that  the  order  of  dis- 
missal be  entered  in  term  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Difr 
vol.  3,  Appeal  and  Error,  ft  4589,  4591.] 

(Syllabus  by  the  O>urt0 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  J.  E.  Ivey  and  others  against 
the  city  of  Rome  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed, with  directions. 

See  66  S.  E.  1034. 

Ivey  and  others,  as  taxpayers  of  the  town 
of  East  Rome,  filed  an  equitable  petition 
against  the  city  of  Rome  and  certain  in- 
dividuals, who  were  the  mayor  and  conndl- 
men  of  that  city,  alleging  that  In  1906  the 
General  Assembly  passed  an  act  authorizing 
an  election  to  be  held  in  East  Rome  to  de- 
termine whether  that  town  should  be  an- 
nexed to  the  city  of  Rome;  that  the  elec- 
tion was  held,  and  the  result  was  reported 
to  be  in  favor  of  annexation  by  a  vote  of 
65  to  63;  that  before  reporting  the  result 
the  managers  recounted  the  vote,  and  this 
count  resulted  in  66  votes  for  and  M  rotes 
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against  annexation;  that  128  personB  bad 
voted  at  the  election;  that  the  managers 
remoTed  2  ballots  against  annexation  from 
the  box,  and  excluded  them  from  the  final 
count;  that  every  vote  for  annexation  was 
Included  In  the  count.  Other  Irregularities 
In  the  count  were  set  forth  In  the  petition. 
It  Is  alleged  that  the  true  result  was  a  tie. 
The  prayer  of  the  petition  was  that  the  au- 
thorities of  the  city  of  Rome  be  restrained 
from  declaring  the  result,  and  that  at  the 
final  hearing  a  decree  be  entered  that  the 
scheme  of  annexation  had  been  defeated. 
When  this  petition  was  presented  to  the 
Jadge,  he  declined  to  grant  the  restraining 
order,  and  merely  issued  a  rule  calling  upon 
the  defendants  to  show  cause  why  the  pray- 
ers of  the  petition  should  not  be  granted. 
By  amendment  to  the  petition  certain  Irregu- 
larities in  the  proceedings  of  the  mayor  and 
council  of  the  city  of  Rome  were  set  forth. 
Ai  the  bearing,  which  was  in  vacation,  and 
prior  to  the  return  term  of  the  writ,  the 
defendants  moved  to  dismiss  the  entire  pro- 
ceeding, upon  the  ground  that  the  court  had 
no  jurisdiction  to  entertain  the  same.  The 
court  sustained  this  motion,  and  dismissed 
the  case.    The  plaintiffs  excepted. 

Henry  Walker,  for  plaintlfCs  in  error.  Jno. 
W.  ft  O.  B.  Maddoz,  for  defendants  In  error. 

COBB,  P.  3.  (after  stating  the  facts  as 
above).  1.  The  bill  of  exceptions  and  record 
In  this  case  were  filed  In  the  office  of  the 
clerk  of  tbe  Supreme  Court  during  the  Octo- 
ber term,  1906,  and  were  by  the  clerk  en- 
tered upon  the  docket  of  that  term  as  a  fast 
writ  of  error.  Tbe  case  was  reached  In  its 
order,  and  argument  was  bad;  and  when  tbe 
court  took  the  case  under  consideration  It 
reached  the  conclusion  that  It  was  Improp- 
erly docketed  as  a  fast  writ  of  error,  and  by 
order  the  case  was  transferred  to  the  docket 
of  tbe  present  term.  Ivey  v.  Rome,  126  6a. 
806,  55  S.  B.  1034.  Further  argument  was 
had  during  the  present  term,  and  the  case  is 
now  ripe  for  decision.  By  an  act  approved 
August  20,  1906  (Acts  1906,  p.  1010),  the 
charter  of  tbe  city  of  Rome  was  so  amended 
as  to  extend  its  corporate  limits  to  Include 
all  of  tbe  territory  then  lying  in  tbe  cor- 
porate limits  of  Bast  Rome.  It  was  pro- 
vided that  this  act  should  not  become  effec- 
tlTO  until  tbe  same  was  approved  by  a  major- 
ity of  the  voters  of  East  Rome  who  register- 
ed and  qualified  themselves  to  vote  accord- 
ing to  certain  provisions  of  the  act  Tbe 
manner  in  which  tbe  election  should  be  held 
was  also  prescribed,  and  It  was  provided 
the  managers  of  the  election  should  file  a 
report  of  the  result  of  tbe  same,  together 
with  tbe  tally  sheets  and  ballots,  with  tbe 
mayor  and  council  of  tbe  city  of  Rome  at 
their  next  regular  meeting  after  the  election, 
and  if,  upon  examination  of  tbe  report,  It 
should  appear  that  a  majority  of  the  per- 
sons voting  at  the  election  voted  in  favor 
of  annexation,   tbe  mayor   and  council   of 


tbe  city  of  Rome  should  by  resolution  de- 
clare tbe  territory  of  the  town  of  Bast  Rome 
annexed  to  tbe  city  of  Rome  from  and  after 
tbe  1st  day  of  January,  1907,  and  It  was 
declared  to  be  the  duty  of  the  mayor  to  Issue 
a  proclamation  to  that  effect  The  act  does 
not  provide  for  any  contest  of  the  election. 
The  duty  la  Imposed  upon  tbe  managers  to 
bold  tbe  election,  ascertain  tbe  result  and 
report  the  same  to  tbe  authorities  of  tbe 
cUy  of  Rome,  and,  in  the  event  that  the 
report  showed  that  a  majority  of  the  voters 
bad  voted  In  favor  of  annexation,  tbe  duty 
was  imposed  upon  tbe  city  authorities  to  so 
declare  by  resolution,  and  it  was  tbe  duty 
of  tbe  mayor,  after  such  resolution  was  pass- 
ed, to  make  proclamation  to  that  effect. 
Tbe  petition  seeks  to  raise  questions  as  to 
tbe  effect  of  Irregularities  in  the  manner  of 
conducting  the  election,  counting  the  vote, 
and  declaring  tbe  result  In  other  words, 
It  is  sought  by  the  petitioners  to  have  a 
court  of  equity  bear  and  determine  a  con- 
test of  this  election.  The  Judge  of  the  su- 
perior court  in  the  first  Instance,  and  the 
Judge  and  jury  of  12  men  in  the  second  in- 
stance, are  called  upon  to  determine  ques- 
tions which,  unaer  the  act  of  tbe  General 
Assembly,  were  to  be  determined  by  the 
managers  of  tbe  election  in  tbe  manner  pre- 
scribed in  the  act  The  general  rule  is  that, 
where  the  lawmaking  power  provides  for 
an  election  to  determine  any  question  which  it 
is  legitimate  and  proper  to  submit  to  a  popu- 
lar vote,  and  no  provision  is  made  in  tbe  law 
for  Judicial  interference,  and  there  Is  no 
general  law  authorizing  such  Interference, 
and  the  right  to  Interfere  cannot  be  derived 
from  tbe  common  law,  neither  a  court  of 
law  nor  a  court  of  equity  has  any  power  or 
Jurisdiction  over  tbe  matter,  and  all  ques- 
tions arising  out  of  such  election  mn»t  be 
determined  alone  by  the  tribunal  constituted 
by  the  lawmaking  power  for  that  purpose. 
The  coTu-ta  are  powerless  to  interfere,  unless 
the  Legislature  should  see  proper  to  confer 
such  power  on  them.  Caldwell  v.  Barrett  73 
Ga.  601;  Skrine  v.  Jackson,  73  Ga.  377; 
Ogbum  V.  Elmore,  121  Ga.  72,  48  S.  B. 
702.  Tbe  petition  set  forth  no  cause  of  ac- 
tion whatever,  and  was  subject  to  dismissal 
for  this  reason. 

2.  No  formal  demurrer  to  the  petition 
seems  to  have  been  filed,  but  a  motion  was 
made  to  dismiss  tbe  same,  upon  tbe  'ground 
that  there  was  no  equity  therein.  This  was, 
In  effect  a  demurrer  to  the  petition.  Tbe 
motion  was  made,  and  an  order  was  passed 
sustaining  tbe  same,  in  vacation,  and  before 
the  return  term  of  tbe  case.  Tbe  case  was 
subject  to  dismissal,  but  the  judge  was  with- 
out authority  to  sustain  tbe  demurrer  to 
the  petition,  or  the  motion  to  dismiss  the 
same  for  want  of  equity.  In  vacation,  pre- 
ceding the  first  term  of  the  case.  This 
seems  to  be  well  settled.  Johnson  v.  Cravey, 
120  Ga.  1017,  48  S.  B.  424;  Stewart  v.  Stew- 
art 80  Ga.  138,  15  a  B.  28?  Old  Hldiory 
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Dlst.  Co.  y.  Bleyer,  74  Ga.  201.  But  It  la 
said  that  the  petition  was  so  palpably  with- 
out merit  that  the  Jndge  had  authority  to 
strike  It  from  the  files  of  the  court.  It  Is 
onqueBtianably  within  the  power  of  the  Judge 
to  strike  any  proceeding  from  the  flies  of 
the  court,  when  It  Is  apparent  that  the  same 
Is  not  within  the  Jurisdiction  of  his  court; 
but  this  power  to  strike  must  be  exercised 
at  the  time  when  the  Judge  Is  authorized, 
under  the  law,  to  exercise  the  powers  of  a 
Judge  In  reference  to  the  case.  He  has  no 
more  power  to  strike  the  case  from  the  files 
of  the  docket  In  vacation  than  he  would 
have  to  sustain  a  demurrer  or  a  motion  to 
dismiss ;  the  effect  and  consequence  of  these 
proceedings  being  the  same  iTbe  Judge 
reached  the  right  result,  but  at  the  wrong 
time.  The  Judgment  must  be  reversed,  but 
direction  will  be  given  that  the  order  dis- 
missing the  case  be  entered  In  term  time. 
Judgment  reversed,  with  direction.  All 
the  Justices  concur. 


TOWN  OP  EAST  ROME  v,  CITY  OF  ROME 

et  al. 

(Supreme  Coart  of  Georgia.    Aug.  14,  1907.) 

1.  Mdnicipai,       Cobpobations   —    Actions 
Against. 

A  municipal  corporation  can  be  sued  only 
In  the  corporate  name  set  forth  in  the  charter. 
Town  of  Dexter  v.  Gay,  116  Ga.  765,  42  S.  B. 
94 ;  Augusta  Sou.  Ry.  Co.  v.  TenniUe,  119  Ga. 
8M,  47  S.  B.  179. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  t  2198.] 

2.  SAin. 

When  the  General  Assembly,  by  an  act  in- 
corporating a  town,  declares  that  it  shall  \m 
"known  and  called  the  town  of  East  Rome,"  and 
that  the  corporate  name  of  said  town  sliall  be 
"the  mayor  and  council  of  the  town  of  East 
Rome,"  by  which  name  it  may  sue  and  be  sued, 
such  a  town  can  sue  and  l>e  sued  only  in  the 
name  last  referred  to ;  and  a  suit  brought  in 
the  name  of  "the  town  of  East  Rome"  shoald 
be  dismissed  on  demurrer.  Town  of  Dexter  t. 
Gay,  supra;  Acts  1882-83,  p.  411. 

8.  Pleading— AuKNDKENTB. 

A  suit  of  the  character  above  indicated,  not 
being  brought  in  tlie  name  of  a  natural  per- 
son, a  corporation,  or  a  partnership,  was  a  mere 
nullity;  and  there  was  nothing  in  the  peti- 
tion in  such  a  suit  to  support  an  amendment 
of  any  character  whatever.  Western  &  Atlan- 
tic R.  Co.  v.  Dalton  Marble  Works,  122  Ga. 
774,  EiO  S.  B.  978,  and  cases  cited. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  t  2198.] 

4.  DiSMISSAI/— TlMR   0»  BHTBT. 

The  petition  was  not  amendable,  as  there 
was  nothing  to  amend  by,  and  the  suit  was  a 
nullity ;  but  the  court  should  not  have  dismissed 
the  same  in  vacation  before  the  return  term, 
and  the  Judgment  will  be  reversed,  with  direc- 
tion that  the  order  of  dismissal  be  entered  in 
term.  Ivey  r.  Rome  (Ga.>  58  S.  B.  852. 
(Syllabus  by  the  Court.) 

ESrror  from  Superior  Court,  Floyd  (bounty; 
Moses  Wright.  Judge. 


Action  by  the  town  of  East  Rome  against 
the  city  of  Rome  and  others.  From  a  Judg- 
ment of  dismissal,  plaintiff  brings  error. 
Reversed,  with  directions. 

Henry  Walker,  for  plaintiff  In  error.  Jno. 
W.  ft  G.  B.  Maddoz,  for  defendants  In  error. 

COBB,  P.  J.  Judgmoit  reversed,  with  di- 
rection.   AU  the  Justices  concur. 


ASKEW  V.  THOMPSON. 
(Supreme  Coart  of  Georgia.    Aug.  15,  1907J 

1.  PLEADINS  —  AUENDMENT  —  NEW    GAITSE   OF 

Action. 

The  demurrer  to  the  amendment  to  the  peti- 
tion on  the  ground  that  it  sought  to  add  a  new 
cause  of  action  was  properly  overruled.    • 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  39.  Pleading,  H  686-709.] 

2.  MOBTQAGES— PABOL   E!vIDENCE  to    EXPL.AIS 

Deed. 

A  deed  absolute  in  form  may  be  shown  by 
parol  evidence  to  have  been  intended  as  security 
only,  where  the  grantee  has  not  taken  posses- 
sion of  the  property.  Accordingly,  the  amend- 
ment to  the  petition  was  not  demurrable  on  the 
ground  that  it  waa  an  effort  to  vary  the  written 
terms  of  an  absolute  deed. 

[EkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  {  98.] 

3.  Pleading — ^DEinraBEB.  ' 

A  ground  of  demurrer  which  does  not  pres- 
ent for  decision  any  distinct  question  is  not 
properly  taken. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig., 
vol.  39,  Pleading,  H  475,  476.] 

4.  TBNDBB— PLEADINS— StlTFICIKIIOT. 

The  petition  set  forth  a  cause  of  action, 
and  the  special  demurrers  not  specifically  dealt 
with  in  the  foregoing  notes  were  sufficiently 
met  by  amendment. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  45,  Tender,  {  69.] 

(SylUbns  by  the  Court) 

Error  from  Superior  Oonrt,  (Talhonn  Coun- 
ty;  W.  N.  Spenoe,  Judge. 

Action  by  Bllsabeth  Thompson  against 
Benjamin  H.  Askew.  Judgment  for  plaintiff, 
and  defendant  brings  error.   Affirmed. 

In  May,  1906,  Blleabeth  Thompson  brought 
an  equitable  petition  against  Benjamin  H. 
Askew,  the  substance  of  which,  so  far  as  ma- 
terial to  the  consideration  of  the  points  made 
In  the  record  before  us,  was  as  follows:  On 
January  25,  1889,  petitioner  conv^ed  to  de- 
fendant certain  described  realty;  a  copy  of 
the  Instrument  of  conveyance  being  attached 
to  the  petition  as  an  exhibit.  This  copy 
showed  the  conveyance  to  have  been  an  un- 
conditional warranty  deed  for  the  expressed 
consideration  of  $500.  According  to  the  al- 
legation of  the  second  paragraph  of  the  peti- 
tion "said  deed  was  made  and  delivered  to 
said  Askew  upon  the  express  contract  and 
agreement,  then  and  there  made,  that  said 
Askew  would  reconvey  said  land  to  said  pe- 
titioner at  any  time  during  her  natural  life, 
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upon  her  repayment  to  blm  of  the  sum  of 
$500,  with  Interest  thereon  from  the  date  of 
said  deed."  The  third  paragraph  alleged: 
"Petitioner  haa  remained  In  possession  of  said 
land  ever  since  the  date  of  the  making  of 
said  deed,  receiving  rents  and  profits  there- 
from, claiming  it  as  her  own,  with  the  ac- 
qalescence,  knowledge,  and  consent  of  said 
B.  H.  Askew,  subject  only  to  the  payment  to 
him  of  said  indebtedness."  The  fourth  par- 
agraph alleged :  "On  the  4th  day  of  October, 
1905,  said  Elizabeth  Thompson  tendered  to 
said  B.  H.  Askew  the  full  amount  of  the 
principal  and  Interest  due  upon  said  Indebted- 
ness and  demanded  from  blm  a  deed  of  recon- 
veyance of  said  property,  and,  although  not 
denying  his  contract  and  agreement,  he  has 
neglected,  failed  and  refused  to"  reconvey  the 
property  to  petitioner.  Continuing  tender  of 
the  $500,  with  Interest  thereon  from  the  date 
of  the  deed,  was  alleged.  The  petition  was 
demurred  to  generally  and  specially.  The 
grounds  of  special  demurrer  were:  (a)  That 
the  petition  failed  to  set  out  a  cause  of  ac- 
tion "with  sufficient  clearness  and  fullness  to 
apprise  defendant  of  the  real  nature  of  [plaln- 
tifTs]  complaint,  but  Is  too  general,  vague, 
uncertain,  and  indefinite" ;  (b)  that  It  failed 
"to  set  forth  with  fullness  and  clearness  the 
contract  therein  referred  to,"  and  "to  ex- 
plain why  and  for  what  purpose  [plaintiff] 
executed  the  deed,  •  •  •  what  considera- 
tion, if  anything,  she  received,  or  any  other 
reason  moving  her  to  execute"  the  same;  (c) 
no  certain  sum  was  alleged  to  have  been  ten- 
dered, and  no  proper  tender  was  alleged ;  (d) 
the  contract  set  forth  was  not  alleged  to  have 
been  In  writing,  and  no  sufficient  considera- 
tion to  support  same  was  set  up;  (e)  the 
alleged  contract  was  wanting  In  mutuality 
and  was  unilateral.  The  plaintifF  amended 
the  petition  by  adding  to  the  third  paragraph 
thereof  the  following  allegation :  "Said  $500 
being  an  Indebtedness  which  was  due  by 
said  Elizabeth  Thompson -to  B.  H.  Askew,  by 
reason  of  a  loan  made  by  him  to  her,  said 
deed  being  made  merely  to  secure  said  In- 
debtedness." This  amendment  was  allowed 
over  the  objections  of  the  defendant  "(1) 
that  the  same  was  an  attempt  to  vary  by 
parol  the  written  terms  of  said  deed,  and  (2) 
that  said  amendment  not  only  varied,  but 
made  a  new  cause  of  action."  The  case  Is 
l)efore  this  court  on  writ  of  error  sued  out  by 
defendant,  complaining  of  the  allowance  of 
the  amendment  to  the  petition  and  of  the 
overruling  of  the  demurrer. 

W.  C.  Worrell  and  Pope  &  Bennett,  for 
plaintlfT  In  error.  C.  L.  Olessner,  and  J.  R. 
Pottle,  for  defendant  In  error. 

FISH,  0.  J.  (after-  stating  the  facts  as 
above).  1.  In  the  original  petition  the  plain- 
tiff alleged  an  obligation  on  the  part  of  the 
defendant  to  reconvey  the  land  covered  by 
her  deed  to  blm  "upon  her  repayment  to  blm 
of  the  sum  of  $600,  with  Interest  thereon 


from  the  date  of  tbe  deed";  that  she  had 
remained  in  possession  of  the  land  ever  since 
she  conveyed  It  to  defendant,  receiving  the 
rents  and  profits  thereof,  with  his  knowledge 
and  consent,  subject  only  to  tbe  payment  to 
him  of  "said  Indebtedness";  and  that  she 
had  tendered  to  him  "tbe  full  amount  of  the 
principal  and  Interest  due  upon  said  indebt- 
edness." Tbe  original  petition  clearly  In- 
dicated that  the  sum  of  $500  was  an  Indebted- 
ness which  the  plaintiff  owed  to  tbe  defend- 
ant, and  that  upon  its  payment  tbe  defend- 
ant bad  agreed  to  reconvey  the  land  to  the 
plaintiff.  This  being  true,  the  clear  Inference 
was  that  tbe  deed  was  given  as  security  for 
tbe  indebtedness,  Tbe  amendment  merely 
added  an  explanation  as  to  bow  tbe  indebt- 
edness of  $500  arose;  that  is,  by  reason  of  a 
loan  made  by  defendant  to  plaintiff,  which 
tbe  deed  was  executed  to  secure.  The  cause 
of  action  set  out  in  the  original  petition  was 
the  alleged  right  of  tbe  plaintiff  to  have  the 
land  reconveyed  to  her  by  the  defendant,  by 
reason  of  his  contract  so  to  do,  upon  the  pay- 
ment by  her  to  blm  of  a  given  amount  of  in- 
debtedness, which  she  owed  blm.  If  he 
agreed,  when  she  conveyed  tbe  land  to  blm, 
to  reconvey  It  to  her  upon  "her  repayment  to 
him"  of  a  given  amount,  a  strong  inference 
arose,  as  we  have  said,  that  her  conveyance 
was  executed  as  security  for  tbe  debt  The 
amendment  merely  explained  how  the  indebt- 
edness arose.  The  amendment,  therefore,  did 
not  change  or  vary  tbe  nature  of  tbe  suit,  nor 
Introduce  a  new  cause  of  action.  City  of 
Columbus  V.  AngUn,  120  Ga.  785  (5),  789-794, 
48  a  B.  318;  Central  Railway  Co.  v.  Hunter, 
128  Ga.  600,  58  S.  B.  164. 

2.  Nor  should  tbe  amendment  have  been 
disallowed  on  tbe  ground  that  "tbe  same  was 
at  attempt  to  vary  by  parol  the  written  terms 
of  said  deed."  As  we  have  seen,  the  plaintiff 
never  gave  up  tbe  possession  of  the  land  she 
conveyed  to  tbe  defendant,  but  has  ever  re- 
mained In  possession  since  the  execution  of 
such  conveyance.  Civ.  Code  1895,  i  2725,  pro- 
vides: "A  deed  or  bill  of  sale,  absolute  on  Its 
face  and  accompanied  with  possession  of  the 
property,  shall  not  be  proved  (at  the  Instance 
of  the  parties)  by  parol  evidence  to  be  a  mort- 
gage only,  unless  fraud  In  its  procurement 
is  tbe  issue  to  be  tried."  Tbe  clear  implica- 
tion of  this  language  is  that  a  deed  absolute 
on  Its  face,  when  not  accompanied  by  pos- 
session in  the  grantee,  may  be  proved  by  pa- 
rol to  be  a  mortgage  only.  Denton  v.  Shields, 
120  Ga.  1076,  48  S.  B.  423.  In  Hester  v. 
Galrdner,  128  Ga.  631,  68  S.  B.  165,  It  was 
held:  "Where  a  deed  in  the  form  of  a  war- 
ranty deed  was  given  to  secure  an  indebted- 
ness, and  no  bond  to  reconvey  was  made,  and 
there  was  nothing  in  the  written  contract  to 
fix  the  amount  of  indebtedness  secured,  but 
the  deed  expressed  a  certain  amount  as  a  con- 
sideration thereof,  in  a  suit  by  the  grantee 
against  the  grantor  or  Ids  administrator, 
seeking  a  general  judgment  and  also  to  es- 
tablish a  lien  on  tbe  property^it  was  pompe* 
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tent  to  show  by  parol  evidence  tbat  the  deed 
was  glren  to  (secure  an  Indebtedneas  already 
existing  to  the  amount  expressed  as  a  con- 
sideration, and  also  to  secure  future  advan- 
ces to  be  made."  The  conveyance  made  by 
the  plaintiff,  though  In  form  an  absolute 
deed,  could  be  shown  by  parol  evidence  to  be 
a  security  deed  only,  as  the  grantee  never 
had  possession  of  the  premises  conveyed. 
The  plaintiff  in  error  cites  Waters  v.  Waters, 
124  Ga.  349,  62  a  B.  42S.  There  the  plain- 
tiff sought  to  Ingraft  mion  a  deed  of  bargain 
and  sale  (wlilch  she  had  waited  too  long  to 
set  aside  on  the  ground  of  fraud)  a  parol 
agreement,  made  contemporaneously  with 
its  execution,  to  the  effect  that  she  was  to  be 
allowed  to  remain  In  possession  and  control 
of  the  deeded  premises  during  her  life.  The 
deed  being  an  unconditional  conveyance  pass- 
ing title  to  the  entire  fee,  without  any  hint 
of  a  reservation  of  a  life  estate,  the  coort 
held  that  the  deed  would  have  to  be  reformed 
before  the  plaintiff  could  assert  any  Interest 
in  the  land.  In  the  present  case  there  la  no 
attempt  to  vary  the  terms  of  the  deed,  or  to 
limit  its  operation  as  a  legal  conveyance 
passing  the  entire  fee,  but  the  plaintiff  Is 
simply  asserting  her  equity  of  redemption. 

S.  The  ground  of  demurrer,  tbat  the  peti- 
tion as  a  whole  was  "too  general,  vague,  un- 
certain, and  indefinite,"  was  itself  "too  gen- 
eral, vague,  uncertain,  and  indefinite"  to 
raise  any  question  for  decision  by  the  court 
Dawson  V.  Equitable  Mortgage  Co.,  109  Ga. 
889,  34  S.  E.  668;  Mathis  v.  Fordham,  114  Ga. 
869  (4),  40  S.  E  324.  The  demurrer  should 
have  specified  wherein  the  petition  was  not 
sufficiently  full  and  explicit 

4.  The  special  demurrers,  that  the  contract 
was  not  fully  and  clearly  set  out  was  want- 
ing in  mutuality,  the  purpose  for  which  the 
deed  was  executed  was  not  explained,  nor 
the  consideration  which  plaintiff  received  for 
executing  the  deed  alleged,  were  all  fully  met 
by  the  amendment  allowed  to  the  petition. 
Nor  was  there  any  merit  in  the  special  de- 
murrer that  the  petition  failed  to  show  that 
any  certain  sum  was  tendered,  or  that  any 
other  proper  tender  was  made.  The  petition, 
in  effect,  alleged  that  the  plaintiff  was  indebt- 
ed to  the  defendant  in  the  sum  of  $500,  with 
interest  thereon  from  January  25,  1889,  and 
that  she,  on  October  4,  1905,  tendered  to  de- 
fendant "the  full  amount  of  the  principal 
and  interest  due  upon  said  indebtedness."  A 
continuing  tender  and  offer  to  pay  the  amount 
of  such  indebtedness  into  court  was  also  set 
forth.  It  was  not  essential,  in  order  that  the 
defendant  might  be  put  on  notice  of  what  he 
was  expected  to  meet  that  the  plaintiff 
should  allege  how  much.  In  dollars  and  cents, 
she  tendered  to  him  on  the  day  named.  The 
petition  set  forth,  with  sufficient  clearness 
and  particularity,  a  cause  of  action,  aad  the 
court  properly  overruled  the  demurrers 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


McGARRY  et  aL  v.  SEIZ  et  aL 
(Supreme  Conrt  of  Georgia.    Aug.  15,  1907.) 

1.  Apfeait— Review— RicoBD—Biu.    of    Bx- 

OEPnONS. 

Where  an  amendment  to  a  petition  is  of- 
fered and  disallowed  by  the  court,  it  does  not 
constitute  a  part  of  the  record;  and,  in  order 
for  tliis  court  to  review  the  ruling  of  tlie  coort 
below  in  lejectlng  such  offered  amendment,  it 
shoold  be  set  oat  in  the  bill  of  exceptions  or  an- 
nexed thereto  as  an  exhibit  properly  anthenti- 
cated. 

lEH.  Note.— For  case*  in  point  see  dent  Dig. 
vol.  S,  Appeal  and  Error,  {  2347.] 

2.  Pbincifai.    and     Surxtt  —  Contbactob's 
Bono — Liability  or  Subett— Pixading. 

The  original  petition  set  forth  no  canae  of 
action,  and  was  properly  dlsmiwed  on  demaner. 
(Syllabus  hy  the  Oonrt) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Mary  McGarry  and  S.  J.  Mc- 
Garry  against  E.  O.  Selz  and  others.  Judg- 
ment for  defendants,  and  plalntUts  bring 
error.    Affirmed. 

Mrs.  Mary  McGarry  and  8.  J.  McGarry 
filed  a  petition  against  E.  C.  Selz  and  the 
MtJUi  Indemnity  Company,  all^big  tliat  Mrs. 
tfcGarry  was  the  owner  of  a  described  lot 
of  land  and  entered  into  a  contract  with 
Seiz  to  erect  a  dwelling  thereon  for  the  sam 
of  $7,360;  that  pursuant  to  the  contract  Seix 
gave  bond,  with  the  ^tna  Indemnity  Com- 
pany as  surety,  in  which  it  was  provided 
that  the  contract  with  Seiz  should  be  car- 
ried out  and  completed.  The  penalty  in  the 
bond  was  $8,000.  A  copy  of  the  same  is 
attached  to  the  petition  as  an  exhibit  It 
Is  alleged  that  the  plaintiffs  have  folly  com- 
piled with  all  the  requirements  of  tlie  con- 
tract and  the  bond.  On  December  20,  1905, 
Randall  Bros.,  materialmen,  filed  a  lien  on 
the  property  against  the  plaintiffs  and  Seiz 
for  lumber  and  material  furnished;  the 
amount  of  the  claim  being  $1,497.72.  The 
claim  of  Hen  was.  duly  recorded.  On  April 
6,  1906,  Randall  Bros,  brought  suit  to  fore- 
close their  lien  against  Seiz  and  Mrs.  Mc- 
Garry, which  is  now  pending.  There  being 
doubt  as  to  the  validity  of  the  claim,  the 
plaintiffs  have  Interposed  a  defense,  and  re- 
quired Randall  Bros,  to  make  out  their  case. 
The  ^tna  Indemnity  Company  has  been  no- 
tified of  the  claim  of  Hen  of  Randall  Bros., 
and  also  informed  that  It  would  be  held  re- 
sponsible for  any  expenses  and  attorney's 
fees  that  would  be  incurred  by  reason  of 
their  neglect  to  pay  the  lien.  Notwithstand- 
ing, the  indemnity  company  has  failed  and 
refused  to  pay.  The  plaintiffs  have,  in  com- 
pliance with  the  terms  of  the  bond,  retained 
the  last  paymsit  due  the  contractor,  which 
amounts  to  $677,  which  they  are  ready  to 
pay  over  to  whoever  is  entitled  thereto. 
They  have  requested  the  Indemnity  company 
to  give  authority  to  pay  the  same  over,  and 
this  has  been  refused.  In  the  evait  the 
lien  Is  valid,  the  plaintiffs  will  owe  Randall 
Bros.  1820.72,  with  Interest  4ad  coeta.    The 
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Indemnity  company  bas  been  obstinate  and 
litigious,  and  plaintiffs  ask  that  tbey  be 
allowed  to  recover  attorney's  fees  for  the 
prosecution  of  this  suit  The  prayer  is  for 
Judgment  against  Selz  and  tbe  Indemnity 
company  for  the  amount  of  tbe  Hen  claimed 
by  Randall  Bros^  together  with  all  costs  and 
expenses,  Including  attorney's  fees.  The  bond 
exhibited  recites  that  Selz  has  entered  Into 
a  contract  with  Mrs.  McGarry  for  the  erec- 
tion of  a  dwelling,  and  the  condition  of  the 
bond  la  .that  Selz  shall  faithfully  perform 
his'  contract  according  to  Its  terms,  coto- 
nants,  and  conditions,  except  as  provided  In 
the  bond.  It  is  provided  that  the  Indemnity 
company  shall  be  Informed  in  writing  of 
any  act  on  tbe  part  of  Selz,  his  agents  or  em- 
ployte,  which  may  involve  a  loss  for  which 
the  company  would  be  responsible,  immedi- 
ately after  the  act  shall  come  to  the  laiowl- 
edge  of  Mrs.  McGarry  or  her  duly  author- 
ized representative,  and  that  a  registered 
letter  mailed  to  the  president  of  the  com- 
pany shall  be  the  notice  required.  It  is  also 
provided  that  the  company  shall  not  be  li- 
able on  the  bond  to  any  one  except  Mrs. 
McGarry;  but  It  is  also  agreed  that  she, 
In  estimating  her  damages,  "may  include 
tbe  claims  of  mechanics  and  materialmen 
arising  out  of  the  performance  of  the  con- 
tract," and  paid  by  her,  only  when  tbe  same 
are,  under  the  laws  of  the  state,  valid  liens 
against  the  property.  It  is  also  provided 
that,  if  any  suit  at  law  or  in  equity  Is 
brought  against  the  company  to  recover  on 
tbe  bond,  "the  same  must  be  instituted  with- 
in six  months  after  tbe  completion  of  tbe 
work  specified  In  the  contract"  Bach  of  the 
defendants  filed  demurrers,  both  general  and 
special.  The  plaintiffs  offered  an  amend- 
ment to  the  petition,  which  tbe  court  refused 
to  allow.  This  amendment  appears  In  tbe 
transcript  of  the  record,  but  it  Is  not  set 
fortb  in  the  bill  of  exceptions,  or  attached 
thereto  as  an  exhibit.  The  demurrers  were 
rastalned,  and  the  plaintiffs  assigned  error 
upon,  tbe  judgment  disallowing  the  amend- 
ment, as  well  as  upon  the  Judgment  sustain- 
ing tbe  demurrers. 

Tboa.  F.  Corrlgan,  for  plaintifte  in  error. 
Dodd  &  Dodd,  for  defendants  in  error. 

COBB,  P.  J.  (after  stating  the  facts  as 
above).  1.  An  amendment  was  offered  by 
tbe  plaintiffs  at  the  hearing  of  the  demurrers, 
as  appears  by  a  recital  in  the  order  of  the 
Judge  disallowing  the  same.  It  does  not  ap- 
pear, however,  to  have  been'  filed.  Under 
■nch  circumstances  it  did  not  become  a  part 
of  tbe  record  in  the  case,  and  therefore  can- 
not come  to  this  court  in  the  transcript  of 
the  record  under  the  certificate  of  the  cleric 
It  should  have  been  embodied  in  the  bill  of 
exceptions,  or  attached  thereto  as  an  exhibit, 
properly  authenticated.  Sibley  v.  Mutual 
Ass'n,  87  Ga.  788,  IS  S.  B.  888;  Sayer  t. 
Brown,  119  Ga.  S88  (2),  46  S.  B.  t(49;  In  Mc- 
Call  v.  Herring,  116  Ga.  285,  42  S.  E.  468, 


the  amendment  to  tbe  plea  had  been  duly 
and  regularly  filed,  and  had  tiierefore  be- 
come a  part  of  the  record,  and  was  properly 
brought  to  this  court  in  the  transcript  of 
the  record  under  the  certificate  of  the  clerk, 
notwithstanding  that,  after  the  same  had 
been  filed,  it  was  stricken  upon  the  ground 
that  it  constituted  no  defense. 

2.  As  we  cannot  consider  the  amendment 
to  the  petition  for  the  reasons  above  referred 
to  the  only  question  to  be  determined  Is 
whether  the  original  petition  set  forth  a 
cause  of  action.  The  suit  was  against  the 
principal  and  tbe  surety  upon  the  bond. 
The  purpose  for  which  the  bond  was  entered 
into  was  to  indemnity  Mrs.  McGarry  against 
loss  growing  out  of  the  failure  on  the  part 
of  the  contractor,  who  was  to  erect  for  her 
the  dwelling,  to  comply  with  the  terms  and 
stipulations  of  his  contract  While  it  was 
distinctly  provided  that  the  surety  should 
not  be  liable  under  the  bond  to  any  one  ex- 
cept Mrs.  McGarry,  tbe  obligee,  it  was  agreed 
that  Mrs.  McGarry,  in  ascertaining  her  dam- 
ages, might  include  the  claims  of  mechanics 
and  materialmen  paid  by  her,  provided  such 
claims  were  valid  liens  against  the  property 
under  the  law  of  the  state.  It  was  therefore 
necessary,  In  order  to  charge  the  surety  on 
account  of  the  payment  by  her  of  a  claim  of 
a  materialman,  that  it  must  appear  that  she 
bad  paid  the  claim,  and  that  tbe  claim  of 
the  materialman  was,  under  the  law  of  this 
state,  a  valid  lien  upon  tbe  property.  It  ap- 
pears from  the  allegations  of  the  petition 
that  she  has  not  paid  any  of  the  claim  as- 
serted by  Randall  Bros.  It  is  not  alleged 
that  the  claim  of  Randall  Bros.  Is  a  valid 
Hen  under  the  laws  of  this  state.  A  suit  In 
wliich  she  denies  that  their  claim  is  a  valid 
lien  under  the  laws  of  Georgia  is  now  pend- 
ing. It  does  not  appear,  from  the  petition, 
that  she  has  yet  been  damaged  by  the  claim 
of  lien.    She  has  paid  nothing. 

But  It  Is  said  the  bond  also  provides  that 
the  surety  will  not  be  liable  unless  suit  is 
brought  thereon  "within  six  montlis  after  tbe 
completion  of  the  work"  provided  for  in  the 
contract,  and  that  the  work  has  been  com- 
pleted, and  that  she  certainly  must  have  tbe 
right  to  bring  the  suit  within  six  months, 
notwithstanding  no  payment  has  been  made 
to  tbe  materialman.  She  has  entered  into 
a  contract  by  which  she  agrees  that  the  sure- 
ty will  not  be  liable  to  her  unless  ber  claim 
for  damages  is  asserted  by  suit  within  six 
months  from  the  time  the  work  is  completed. 
She  has  also  entered  into  a  contract  that  the 
surety  shall  not  be  liable  on  account  of 
claims  of  materialmen  unless  such  claims 
are  valid  liens  under  the  laws  of  the  state. 
She  must  be  held  to  the  terms  of  her  con- 
tract, there  being  uottilng  In  tbe  undertakr 
ings  therein  which  would  be  contrary  to  pub- 
lic policy.  Tbe  smrety  had  a  right  to  con- 
tract with  her  that  its  liability  should  be 
subject  to  reasonable  conditions,  and  the 
conditions  above  referred  to  tav-mt^ 
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Kiue  unreasonable  as  to  the  cbaracter  of  tbe  < 
claim  for  which  the  sniety  shoold  be  liable  . 
or  the  time  In  which  the  suit  should   be 
brought.    See,    In   this    connection,    Massa- 
chusetts Life  Ass'n  t.  Robinson,  104  Ga.  272, 
30  S.  E.  918,  42  L.  R.  A.  261,  and  citations. 
In  order  to  hold  the  surety  liable,  she  must 
determine,  at  her  peril,  whether  the  claim  of 
the  materialman  asserted  against  her  con- 
stituted a  Taiid  lien  under  the  laws  of  this 
state.    If  It  does,  she  may  pay  the  same  and 
bring  suit  for  indemnity  within  six  months 
from  the  time  the  work  is  completed.    If  it  , 
does  not,  she  may  decline  to  pay  the  same 
and  defend  against  such   claim.    There  Is 
nothing  in  the  terms  of  the  contract  which 
either  expressly  or  Impliedly  proTldes  that 
the  Talldlty  of  the  lien  shall  be  first  deter-  . 
mined  by  a  Judgment  of  the  courts.    If  she  : 
paid  the  claim,  and  it  thereafter  developed  ■ 
that  the  same  was  not  a  valid  lien  under  . 
the  laws  of  the  state,  there  Is  no  liability  { 
under  the  bond.    If  she  paid  the  claim,  and  ' 
It  was  a  valid  Hen  under  the  laws  of  tbe 
state,  the  surety  would  be  liable,  provided  i 
the  other  conditions  of  the  bond  are  compiled  i 
with,   and   suit   to  recover   the   amount   so 
paid  is  filed  within  six   months  from  the 
time  that  the  work  is  completed.    The  peti- 
tion set  forth  no  cause  of  action,  and  was 
properly  dismissed  on  demurrer. 

Judgment  affirmed.    All  tbe  Justices  con- 
cur. 


WARREN  T.  ASH  et  al. 
(Supreme  Court  of  Georgia.    Aug.  15,  1907.) 

1.  Loos   AifD   LoooiNO— Sau;  of  Standing 

TXIIBEB — CONBTBUCTION    OF    C!ONVEYANCB. 

The  conveyance  of  the  timber  from  the  ' 
plaintiffs  to  the  persons  under  whom  the  defend-  ' 
ant  claims  passed  an  estate  in  the  growing  trees, 
determinable  upon  the  grantees'  failure  to  cut  i 
and  remove  the  timber  within  a  reasonable  time,  i 
not  less  than  five  years.  | 

2.  Saiie— Assignment  of  Conveyance.  | 

A    grantor    who   has    conveyed    timber    to  . 
another,  to  be  cut  in  a  reasonable  time,  is  not 
concerned  with  the  validity  or  formality  of  ex- 
ecution   of    his    grantee's    assignment    of    title  . 
thereto  to  a  third  person,  made  before  the  gran-  ; 
tee's  estate  therein  has  terminated.  \ 

3.  Same— TtEVESTiNa  or  T1TI.E. 

StandiDK  timber  is  part  of  the  realty;  and  : 
the  owner  of  the  soil,  who  has  by  deed  conveyed 

the  timber,  is  not  revested  with  tbe  title  by  a  ' 
mere  verbal  declaration  of  the  owner  of  the  tim- 

l>er  that  he  surrendered  it  to  the  owner  of  the  , 
soil.    Such  verbal  declaration  would  not  work 

an  estoppel,  when  the  owner  of  the  soil  had  not  ; 

acted  tnereon.  I 

IKd.  Note.— For  cases  in  point,  see  Cent  Dig.  ! 

vol.  40,  Property,  f  4.)  | 

(Syllabus  by  the  Court.)  | 

Error  from  Superior  (3onrt,  Decatur  Conn-  ' 
ty ;  W.  N.  Spence,  Judge. 

Action  by  R.  P.  Ash  and  others  against  S.  , 
J.  Warren.    Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed,  with  direc-  1 
tiona  I 


Tbe  plaintiffs,  on  June  24,  1904.  sold  to 
Smith,  Sims  &  Mores,  a  shingle  mill  and  cer- 
tain standing  timlier,  and  executed  to  tbe 
purchasers  tbe  following  instrument:  "Geor- 
gia, Decatur  (bounty.  This  indenture,  made 
and  entered  into  this  29tta  day  of  Jane  I91M, 
between  R.  P.  Ash,  T.  H.  Wilson,  and  MrsL 
Rosa  Ash,  parties  of  the  first  part,  and  J. 
H.  Sims,  J.  F.  M.  Smith,  and  G.  W.  Mores, 
parties  of  tbe  second  part,  showetb:  Tbat 
the  said  parties  of  the  first  part  has  this  day 
sold  to  the  parties  of  the  second  part  a  cer- 
tain mlllhonse  known  as  the  'Ash  shingle 
mill'  and  located  on  lot  of  land  number  192 
In  tbe  27th  district,  being  one  boiler  and  en- 
gine, and  one  shingle  mill,  cut-off  saw.  all 
tbe  piping  •and  other  fixtures  belonging  to 
said  mill,  one  log  cart,  and  four  oxen,  also  all 
the  said  timber  measuring  ten  inches  at  the 
stump  and  upwards,  on  lots  of  land  number 
191,  192,  150  acres  of  lot  Na  109.  all  in  tbe 
27th  district  of  said  county  and  state,  for  the 
sum  of  nineteen  hundred  dollars.  I  bare 
taken  their  four  promissory  notes  bearing 
even  date  with  these  presents,  and  due  as 
follows:  One  for  $500.00,  due  October  Ist, 
next;  one  for  1500.00,  due  Feby.  1st,  1905; 
one  for  $500.00,  due  May  Ist,  1905 ;  one  for 
$400.00,  due  August  1st,  1905— all  said  notes 
bearing  Interest  from  date  at  the  rate  of  1 
eight  per  cent,  per  annum.  It  is  further 
agreed  that  the  notes  given  for  said  prop- 
erty shall  first  go  to  the  i>ayment  of  two 
certain  mortgages  held  by  the  Balnbrldge 
State  Bank— one  given  by  R.  P.  Ash,  and  one 
given  by  R.  P.  Ash  and  T.  H.  Wilson.  It 
Is  agreed  that  the  parties  of  the  second  part 
Is  to  have  a  lease  on  the  mill  site  as  It  now 
stands  for  five  years  from  said  date.  If  the 
said  parties  of  the  second  part  shall  want 
to  use  sawmill  site  longer  than  five  years, 
they  are  to  pay  rent  for  same.  It  is  far- 
ther agreed  that  the  parties  of  the  first  part 
transfer  the  contract  to  the  siding  to  the 
parties  of  the  second  part  free  of  charge.  It  i 
is  further  agreed  that  the  parties  of  the  sec- 
ond part  shall  have  the  right  to  build  roads 
and  trams  for  the  purpose  of  hauling  said 
timber  to  said  mill;  and  it  is  agreed  to 
the  parties  of  tbe  second  part  shall  have  the 
right  to  sell  or  transfer  all  of  said  lease 
privileges  to  any  other  parties,  with  all  tbe 
rights  and  privileges  herein  granted.  (Elxe- 
cuted  by  tbe  parties.]"  The  purchasers  oper- 
ated the  mill  for  two  years  after  their  pur- 
chase, when  they  removed  the  mill  and  sold 
the  houses  erected  on  the  mill  site.  On  Feb- 
ruary IS,  1907,  J.  F.  M.  Smith,  one  of  tlie 
purchasers,  transferred  in  writing  tbe  fore- 
going timber  lease  to  S.  J.  Warren.  The 
plalntifTs  sought  to  enjoin  Warren  from  cut- 
ting any  of  the  timber  on  tbe  described  lots 
of  land.  On  the  Interlocutory  hearing  the 
plaintiffs  submitted  affidavits  that  one  of  tbe 
firm  of  Smith,  Sims  &  Mores,  whai  he  was 
moving  the  shingle  mill,  stated  to  one  of  the 
plaintiffs  that  be  had  cpt  aU,of  the  timber 
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conveyed  by  tbe  lease  and  that  he  sarren- 
dered  the  premises  to  the  plaintiffs.  The  de- 
fendaut  submitted  tbe  afSdavlta  Of  every 
member  of  tbe  Arm  denying  that  they  bad 
abandoned  tbe  timber,  or  bad  so  stated  to  any 
one.  Tbe  court  granted  an  injunction,  and 
tbe  defendant  excepted. 

R.  O.  Hartsfleld  ..od  J.  D.  Talbert,  for 
plaintiff  in  error.  Bower  &  Bower,  tor  de- 
fendanta  in  error. 

EVANS,  J.  (after  stating  the  facts  as 
above).  The  transaction  between  the  plain- 
tiffs and  Smith,  Sims  &  Morea  was  a  sale  of 
a  shingle  mill  and  the  timber  on  certain  de- 
scribed land,  with  certain  privileges  in  aid 
of  a  contemplated  manufacture  of  tbe  tim- 
ber. The  writing  clearly  reflects  the  inten- 
tion of  the  parties  to  have  been  that  the 
trees  were  to  be  cut  and  removed  from  the 
land  within  a  reasonable  time  from  tbe  date 
of  the  conveyance.  Therefore  the  estate 
which  the  purchaser  acquired  in  the  trees 
was  a  fee,  determinable  on  a  failure  to  cat 
and  remove  tbe  timber  within  a  reasonable 
time.  McRae  v.  Stillwell,  111  Ga.  65,  38  S. 
E.  604,  65  L.  R.  A.  513.  The  plaintiffs  stipu- 
lated In  their  conveyance  that  the  purchas- 
ers of  the  timber  and  mill  should  have  a 
lease  of  the  mill  site  for  five  years,  and  long- 
er If  necessary;  but  they  were  to  pay  a  rea- 
sonable rental  after  five  years.  This  stipu- 
lation affords  a  clear  Inference  that  the  par- 
ties estimated  a  reasonable  time  within  which 
to  cut  and  remove  the  timber  would  not  be 
less  than  five  years.  Under  this  conveyance 
the  purchasers  acquired  an  estate  in  tbe  trees, 
and  not  a  mere  license  to  cut  the  timber  from 
the  land. 

The  grantees,  by  moving  their  mill,  did 
not  forfeit  their  estate  in  such  of  the  trees  as 
were  purchased  that  remained  standing  on 
the  land.  Forfeiture  of  title  to  the  trees 
would  have  resulted  only  from  failure  to  cat 
and  remove  them  within  a  reasonable  time. 
Growing  timber  is  realty,  and  title  to  realty 
Is  transferred  by  writing,  and  not  by  parol 
declarations.  The  verbal  statement  of  the 
parchasers,  at  the  time  of  the  removal  of 
their  mill,  that  they  had  abandoned  and  sur- 
rendered their  Interests  under  the  lease,  was 
not  effectual  to  revest  the  title  in  the  timber. 
Holder  v.  Scarborough,  119  Ga.  256,  46  S.  E. 
93.  Besides,  such  statement  would  not  work 
an  estoppel,  when  the  plaintiffs  had  not  acted 
tbereon,  or  done  anything  to  their  detriment 
From  what  passed  between  the  parties,  ac- 
cording to  the  plaintiffs'  version,  there  was 
nothing  said  which  would  afford  an  Inference 
that  the  parties  agreed  that  a  reasonable 
time  had  expired. 

Objection  Is  made  that  tbe  timber  lease 
was  not  legally  assigned  to  the  defendant, 
because  only  one  of  tbe  grantees  signed  the 
transfer.  It  did  not  concern  the  plaintiff 
whether  all  of  the  grantees  Joined  In  an  as- 
signment of  the  lease  to  the  defendant.    At 


the  trial  two  of  the  grantees  testified  that 
previously  to  the  assignment  they  had  sold 
their  interest  to  Smith,  who  assigned  the 
lease  to  the  defendant.  The  three  named 
grantees  took  as  tenants  In  common,  and  the 
transfer  was  at  least  effective  to  convey  the 
legal  title  from  the  party  who  signed  It,  and 
it  was  immaterial  to  the  plaintiffs  whether 
the  two  grantees  who  did  not  sign  the  trans- 
fer were  legally  bound  thereby.  The  peti- 
tion was  filed  within  five  years  after  the 
plaintiffs'  conveyance.  The  defendant,  there- 
fore, was  not  a  trespasser  as  to  the  timber 
covered  by  the  lease;  and  it  Is  Immaterial 
to  the  plaintiffs  whether  he  was  cutting  the 
timber  as  a  licensee  or  as  a  purchaser  from 
their  grantees.  Morgan  r.  Perkins,  94  Ga. 
353,  21  S.  E.  574;  Gaston  v.  Gainesville  R. 
Co.,  120  Ga.  616,  48  S.  E.  188. 

There  was  evidence  submitted  that  tbe  de- 
fendant was  cutting  timber  of  less  size  than 
that  conveyed  In  the  lease.  As  to  such  tim- 
ber the  defendant  had  no  authority  under  bis 
purchase,  or  as  a  licensee  from  the  grantees 
In  the  original  lease.  There  was  also  evi- 
dence that  this  timber  under  10  inches  at  the 
date  of  the  conveyance  was  necessary  to  keep 
up  the  plantation,  and  that  the  trespass  was 
a  continuing  one.  Tbe  Judge  did  not  err  in 
enjoining  the  defendant  from  cutting  any 
timber  not  embraced  in  tbe  original  lease, 
but  did  err  In  enjoining  him  from  cutting 
such  as  was  so  conveyed.  The  injunction 
should,  therefore,  be  so  modified  as  to  em- 
brace only  the  timber  not  10  inches  or  above 
at  the  date  of  the  lease. 

Judgment  affirmed,  with  direction.  All  th« 
Justices  concur. 


JOINER   T.    STATE. 
(Supreme  Court  of  Georgia.    Aug.  IS,  1S07.) 

1.  HoviciDS  —  Inbtbuctions  —  iRTOLXrnTABT 

IdANSLAnQHTEB. 

When,  in  the  trial  of  a  person  Indicted  for 
murder,  there  Is  evidence  from  which  the  Jnry 
can  find  that  the  homicide  resulted  from  a  blow 
inflicted  by  the  accused  with  an  instrument 
which  would  not  ordinarily  produce  death,  and 
with  which  the  accused,  having  hastily  seized 
and  picked  nn  the  same,  without  sufficient  prov- 
ocation, struck  and  killed  the  deceased,  it  is  er- 
ror requiring  the  granting  of  a  new  trial  for  the 
Judge  to  fail  to  charge  the  law  relating  to  the 
subject  of  involuntary  manslaaghter  in  the  com- 
mission of  an  unlawful  act  Fanner  v.  State, 
112  Ga.  80,  37  S.  E.  120 ;  Jordan  v.  State,  124 
Ga.  780,  53  S.  E.  331;  Dorsey  v.  State,  126 
Ga.  633,  55  S.  E.  479. 

[ESd.  Note.— For  cases  In  point  see  Cent  Dig. 
Td.  26,  Homicide,  i  653.] 

2.  Sahs— Wbit  of  Ebbob^Habmlsss  Ebbo^- 
Ebbonboub  Instbuctiokb. 

Under  the  evidence  aa  It  appears  In  the 
record,  a  charge  upon  the  subject  of  voluntary 
manslauKhter  should  not  have  been  given;  but 
inasmuch  as  tbe  jury  did  not  convict  the  de- 
fendant of  that  grade  of  homicide,  but  returned 
a  verdict  finding  him  guilty  of  the  offense  of 
murder,  the  error  of  the  court  In  charging  the 
Jury  upon  the  subject  of  voluntary  manslaugh- 
ter was  necessarily  hatxaleis  to  the  accuse^  and 
constitutes   no  ground   for  a   reversal   of   the 
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judgment  of  the  court  below.    Joiner  t.  State, 
105  Ga.  646,  31  S.  B.  tSS6. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  720.] 

3.  Cbikinal  Law— Instbtjctiohb. 

It  was  not  error  requiring  the  granting  of 
a  new  trial  for  the  court  to  fail  to  instruct  the 
jury  "as  to  their  duty  to  reconcile  the  evidence, 
if  fa  their  power  to  do  so,  and  the  rule  of  law 
applicable  to  the  reconciling  of  evidence,  and  to 
their  power  as  to  believing  the  witnesses  or  dis- 
believing them  in  cases  where  the  evidence  was 
irreconcilable" :  no  written  request  having  been 
made  for  a  charge  upon  that  subject,  and  it 
appearing  that  the  judge  charged  the  jury  that 
they  were  "the  sole  and  exclusive  judges  of  the 
evidence  in  the  case." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  14,  Criminal  Law,  i  2007.] 

4.  Sakx. 

No  material  error,   other  than  that  dealt 
with  in  the  first  headnote,  is  made  to  appear  in 
any  of  the  grounds  of  the  motion  for  a  new 
trial. 
(Syllabus  by  the  Coart) 

Error  from  Superior  Court,  Dodlge  Oounty; 
J.  H.  llartln.  Judge. 

Pete  Joiner  was  convicted  of  murder,  and 
be  brings  error.    Reversed. 

D.  M.  Roberts  &  Son,  C.  W.  Griffin,  and 
W.  M.  Morrison,  for  plaintiff  In  error.  E.  D. 
Graham,  Sol.  Gen.,  and  Jno.  0.  Hart,  Atty. 
Gen.,  for  the  State. 


BECK,    J.    Judgment    reversed. 
Justices  concur. 


All   the 


CORDELE  SASH,  DOOR  &  LUMBER  CO. 

V.  WILSON  LUMBER  CO. 

(Supreme  0>nrt  of  Georgia.    Aug.  14,  1907.) 

1.  Ebbob,    Writ   of— Rboobd— Pbkskntatior 
aud  Rkbebvatioh  of  GBoritDs  of  Revibw. 

A  ground  of  a  motion  for  a  new  trial,  as^ 
signing  error  ujnn  the  admission  of  documen- 
tary evidence,  will  not  l>e  considered,  unless  the 
evidence  objected  to  be  set  fortli,  either  literally 
or  in  substance,  in  the  motion  itself,  or  at- 
tached thereto  as  an  exhibit.  A  mere  reference 
in  the  motion  to  another  part  of  the  record 
where  the  evidence  may  be  found  will  not  suffice. 
Hicks  V.  Webb,  127  Qk.  170,  56  8.  E.  307.  In 
the  present  case  error  is  assigned  upon  the  ad- 
mission in  evidence  of  an  original  amendment, 
with  an  exiiibit  attached  thereto,  filed  by  the 
defendant  to  an  answer  in  a  former  suit  between 
the  same  parties.  In  the  motion  for  a  new  trial 
the  evidence  is  referred  to  as  follows:  "Said 
amendment  being  incorporated  in  the  brief  of 
evidence  in  full,  and  forming  pages  6-A,  6-B, 
6-C,  0-D,  6-E.  6-F,  6-G.  of  said  evidence.'' 
The  substance  of  the  amendment  is  properly  set 
forth ;  but  the  only  reference  to  the  exhibit  is: 
"Exhibit  A,  a  checking  of  certain  iuml>er  by  Mr. 
Wilder."  What  was  contained  in  the  body  ot 
the  amendment  tended  to  sustain  the  defendant's 
answer  in  the  present  case,  and  was,  therefore, 
not  hurtful  to  defendant.  The  only  harm  that 
could  i>ossibly  result  to  the  defendant  from  the 
admission  of  the  evidence  came  from  the  ex- 
hibit, which  was  merely  referred  to  as  stated 
above. 

2.  TBiAii— iNSTBUonoiia— Mattkb  Not  With- 
in Issues. 

Instructions  of  the  court  to  the  jury  should 
be  confined  to  the  issues  made  by  the  pleadings 
in  the  case.  Martin  v.  Nichols,  127  Ga.  706, 
56  S.  XL  995.    Therefore  a  failure  of  the  court 


in  its  charge  to  present  to  tlie  jnry  a  conten- 
tion of  one  of  the  parties  not  pertinent  to  any 
issue  made  by  the  pleadings  la  not  cause  for 
a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  OenL  I^g. 
vol.  46,  Trial,  (  587.] 

a  sakx. 

Mere  failure  of  the  court,  in  InBtmcting 
the  jnry,  to  give  the  definitions  of  such  words 
as  "delivery*'^  and  "delivered,"  is  not  cause 
for  a  new  trial.  Holmes  v.  Clisby,  121  Ga.  241 
(7),  48  S.  E  934,  104  Am.  St.  Rep.  103. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  i  489.] 

4.  Ebbob,  Wbit  of— Dbikbhinatior  and  Dib- 
POSITION  OF  Cause— Re vbbbai.  on  Oohdi- 

TION. 

Plaintiff's  petition  alleged  that  the  property 
for  the  value  of  which  the  action  was  brought 
was  converted  by  defendant  on  April  14,  tSM. 
The  evidence  tended  to  support  this  allegation. 
The  case  was  tried  September  18,  1906,  and  the 
verdict  in  behalf  of  the  plaintiff  was  for  a  given 
sum,  with  4^  years'  mterest  thereon.  Held, 
that  there  was  no  evidence  to  authorise  a  ver- 
dict finding  interest  for  more  than  4  years,  5 
months,  and  4  days;  and  a  new  trial  is  or- 
dered, unless  the  defendant  in  error,  within  10 
days  after  the  filing  of  the  remittitur,  ahall 
write  off  from  the  amount  of  interest  as  found 
in  the  verdict  an  amount  equal  to  the  interest 
on  the  principal  sum  found  in  the  verdict  for 
1  month  and  4  days  at  7  per  cent,  per  annum. 
In  the  event  tills  is  done,  a  new  trial  is  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  4467.] 

(Syllabus  by  the  Ciourt) 

Error  from  Superior  CSonrt,  Crisp  Oounty; 
Z.  A.  Llttlejohn,  Judge. 

Action  between  tbe  Cordele  Sash,  Door  ft 
Lumber  Company  and  tbe  Wilson  Lumber 
Oompany.  From  the  Judgment,  the  Cordele 
Sash,  Door  &  Lumber  Company  brings  error. 
Affirmed,  on  condition. 

Hill  &  Royal,  for  plaintiff  in  error.  W.  H. 
Dorris  and  Whipple  &  McKenzle,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed,  on  condl- 
tlon.    All  tbe  Justices  concur. 


McDonald  v.  SOWELL,  ShenS. 
(Supreme  Court  of  Gkorgia.    Aug.  12,   1907.) 

SHXBirrs  AND  Constables  —  (^ixxonoN  or 
IiXBOAi.  Fine— Reoovebt   bt  Ruxb. 

A  fine  paid  by  one  who  was  convicted  un- 
der an  indictment  which  was  void,  for  the  rea- 
son that  it  charged  no  offense  aniinst  the  laws 
of  the  state,  cannot  be  recovered  by  rule  against 
the  sheriff  who  collected  the  same. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Henry  Oonntr: 
B.  J.  Reagan,  Judge. 

Action  by  C.  D.  McDonald  against  A.  (X 
Sowell,  sheriff.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

McDonald  filed  a  petition  against  Sowell, 
as  sheriff,  alleging  that  tbe  petitioner  was 
tried  on  an  indictment  charging  him  with  a 
misdemeanor ;  that  the  indictment  contained 
two  counts ;  that  in  one  count  he  was  charg- 
ed with  selling  liquor  wlthotit.a  license  and 
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in  the  other  with  taking  orders  for  the  sale 
of  Ilqnor  In  territory  where  the  sale  of  liquor 
was  prohibited  by  law ;  that  at  the  trial  the 
Jary  rendered  a  verdict  of  guilty  on  the  sec- 
ond count,  and  i)etltloner  was  sentenced  to 
pay  a  fine  of  $200;  that  be  paid  this  sum  to 
the  sheriff  "against  Ills  will,  and  only  be- 
cause he  was  compelled  to  do  so"  under  the 
sentence  of  the  court ;  and  that  the  court  had 
no  jurisdiction  to  try  the  petitioner,  for  the 
reason  that  the  acts  charged  in  the  second 
count  constituted  no  offense  under  the  laws 
of  this  state.  The  petition  then  set  forth 
various  reasons  why  certain  laws  regulating 
the  sale  of  liquor  in  the  county  where  the  In- 
dictment was  found,  and  certain  ordinances 
of  the  town  In  which  the  order  was  taken, 
were  Invalid,  as  being  in  contravention  of  a 
named  paragraph  of  the  Constitution  of  this 
state.  The  prayer  was  for  a  rule  against  the 
sheriff,  requiring  him  to  show  cause  why  he 
should  not  pay  to  petitioner  the  sum  paid  by 
him  as  a  fine.  Upon  this  petition  the  Judge 
granted  a  rule  nisi.  Amendments  to  the  pe- 
tition were  filed,  alleging  that  the  sheriff 
collected  the  fine  as  an  officer  of  the  court, 
and  that  no. question  was  raised  at  the  trial 
as  to  the  constitutionality  of  the  acts  and  or- 
dinances referred  to  In  the  petition.  By  de- 
murrer it  was  set  up  that  the  sheriff  was  not 
subject  to  mle  under  the  circumstances  set 
out  In  the  petition,  and  that  thd  petition  set 
forth  no  caose  of  action.  The  demurrer  was 
sustained,  and  the  petitioner  excepted. 

Q.  W.  Bryan,  for  plaintiff  In  error.  O.  H. 
B.  Bloodworth  and  W.  P.  Bloodwortb,  for  de- 
fendant in  error. 

COBB,  P.  3.  (after  stating  the  facts  as 
above).  If  tbe  acts  charged  In  an  indictment 
constitute  no  offense  under  the  laws  of  the 
state,  the  Judgment  may  be  arrested  upon  a 
motion  made  daring  tbe  term  at  which  the 
verdict  was  rendered,  or  the  prisoner  may  be 
discharged  upon  a  writ  of  habeas  corpus,  pro- 
vided no  question  as  to  the  validity  of  the  in- 
dictment was  adjudicated  at  tbe  trial.  Mc- 
Donald T.  State,  126  Oa.  S36,  55  S.  E.  236, 
and  citations.  The  verdict  and  Judgment  in 
such  a  case  is  an  absolute  nullity.  If,  under 
such  a  Judgment,  a  person  Is  imprisoned,  the 
Imprisonment  is  unlawful,  and  he  is  entitled 
to  a  discharge,  which  will  be  granted  by  an 
appeal  to  any  court  having  authority  to  Issue 
the  writ  of  habeas  corpus.  The  person  who 
holds  blm  In  custody  is  a  wrongdoer.  Oood 
faith  on  the  part  of  the  officer  may  protect 
him  from  an  action  or  an  Indictment  for 
false  Imprisonment.  Civ.  Code  1806,  $  3862; 
Blocker  v.  Clark,  126  Oa.  489,  64  S.  E.  1022, 
7  L.  R.  A.  (N.  S.)  268.  But  his  act  Is  none 
the  less  wrongful;  and,  when  the  officer  Is 
called  In  question  in  reference  thereto,  he 
must  show  circumstances  which  would  indi- 
cate good  faith  on  his  part.  If  the  sentence 
of  the  court  is  such  as  to  require  the  payment 
of  a  fine,  and  the  Indictment  upon  which  the 


sentence  is  based  Is  void,  the  sentence  confers 
no  authority  uiwn  the  officer  to  demand  the 
payment  of  the  fine.  If  he  collects  tbe  fine, 
be  does  not  do  so  as  an  officer  of  the  court. 
He  is  as  much  a  wrongdoer  in  collecting  tbe 
fine  as  he  would  be  In  Imprisoning  a  person 
convicted,  if  tbe  sentence  of  tbe  court  called 
for  Imprlaonment.  He  does  not  collect  the 
fine  by  virtue  of  his  office,  although  it  may  be 
that  he  collects  It  under  color  of  bis  office, 
for  the  reason  that  there  Is  no  law  authoriz- 
ing or  empowering  him  to  collect  tiie  fine  un- 
der such  circumstances. 

Sheriffs  are  subject  to  rule  for  contempt 
only  In  reference  to  matters  connected  with 
tbe  discbarge  of  those  duties  which  the  law 
imposes  upon  them  in  their  official  capacity. 
They  are  liable  to  be  ruled  tfx  money  which 
"they  may  have  collected  by  virtue  of  their 
office."  Civ.  Code  1896,  II  4770,  4771.  The 
hardi  and  snnmmry  remedy  of  rule  for  con- 
tempt, which  may  be  followed  by  imprison- 
ment or  other  penalties,  is  allowed  only  in 
tboee  cases  where  the  sheriff  has  failed  to 
discbarge  some  official  duty  which  the  law 
Imposes  upon  him.  If  the  Individual  who  Is 
sheriff  does  an  act  which  the  law  does  not 
anthorlze  him  as  an  officer  to  perform,  and 
as  a  consequence  of  the  act  another  Is  In- 
Joied,  tbe  sheriff  is  liable  in  an  appropriate 
action  brought  against  him  as  an  individual, 
but  Is  generally  not  amenable  to  tbe  penalties 
which  are  imposed  upon  him  for  acts  per- 
formed In  bis  official  character.  We  do  not 
think,  where  a  sheriff  collects  money  under 
a  void  process,  that  he  is  liable  to  rule  at 
the  instance  of  the  party  from  whom  he  col- 
lected it,  although  be  may  be,  in  some  in- 
stances, liable  as  an  individual,  and  possibly 
upon  his  official  bond.  See,  In  this  c<»inec- 
tlon,  Pol.  Code  1896,  {  266,  par.  4.  This  view 
does  not  conflict  with  the  ruling  in  Matter 
of  Floumoy,  1  Oa.  606.  In  that  case  the  ac- 
cused bad  been  convicted  upon  a  valid  in- 
dictment, and  a  fine  had  been  imposed  and 
collected  by  the  Attorney  General.  The  At- 
torney General  had  not  appropriated  it  in 
the  manner  prescribed  by  law  before  a  par- 
don was  granted.  It  was  held  that  tbe  effect 
of  the  pardon  was  to  remit  the  fine,  and  that 
tbe  accused  could,  by  rule  against  the  Attor- 
ney General,  recover  tbe  amount  in  his 
hands.  In  that  case  tbe  Attorney  General 
bad  collected  the  fine  under  authority  of  law, 
by  virtue  of  his  office.  The  ^ect  of  tbe  par- 
don was  to  restore  it  to  tbe  accused.  Tbe 
case  of  Parrot  v.  Wilson,  61  Ga.  255,  is  to 
be  distinguished  upon  similar  reasons. 

Whether  the  petitioner  could.  In  an  ac- 
tion at  law  against  the  sheriff  as  an  Individ- 
ual, recover  the  amount  of  the  fine  paid,  is 
a  question  not  Involved  in  the  present  case, 
and  which  we  will  not  now  undertake  to 
determine.  The  solution  of  this  question 
would  depend,  to  a  large  extent,  as  to  wheth- 
er the  payment  of  the  fine  under  tbe  circum- 
stances was  voluntary  within  tbe  meaning 
of  Civ.  Code  1896,  |  8728.    That  section  de- 
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Clares  that  the  payment  of  taxes  and  oth- 
er claims,  made  through  Ignorance  of  the 
law,  where  the  facts  are  all  known,  and 
there  Is  no  misplaced  confidence,  and  no 
artifice,  deception,  or  fraudulait  practice 
used  hy  the  other  party,  is  deemed  volun- 
tary, and  cannot  be  recovered  back,  unless 
made  under  an  urgent  and  immediate  neces- 
sity therefor,  or  to  release  person  or  property 
from  detention,  or  to  prevent  an  immediate 
seizure  of  person  or  property.  It  may  be  that 
the  payment  of  a  fine  under  the  circumstan- 
ces indicated  in  the  petition  would  be  mere- 
ly a  payment  under  a  mistake  of  law;  and 
there  are  authorities  which  hold  that,  where 
this  Is  the  case,  the  fine  cannot  be  recovered. 
10  Cyc.  558.  In  Bailey  v.  Panllina,  69  Iowa, 
463,  29  N.  W.  418,  it  was  held  that  where  a 
party  was  convicted  under  a  void  ordinance, 
and  paid  the  fine  without  protest  under  the 
belief  that  the  Judgment  was  valid,  the  fine 
could  not  be  recovered,  even  though  he  was 
in  custody  at  the  time  he  paid  the  same,  See, 
also,  Hontz  v.  Board  of  Ciomm.,  11  Wyo.  162, 
70  Pac.  840. 

We  have  not  undertaken  to  pass  upon  the 
question  as  to  whether  the  laws  attacked  In 
the  petition  are  Invalid  for  the  reasons  there- 
in set  forth.  For  the  purposes  of  this  case, 
we  have  dealt  with  the  Judgment  as  If  It 
were  void. 

Judgment  afllrmed.  All  tl>e  Justices  con- 
cur. • 


COBB  V.  WRlGHTSVILia  &  T.  R.  CO. 
(Supreme  Court   of  Georgia.    Oct   8,   1907.) 

1.  Deed — Construction— Natubb  of  Estatk. 

Wliere  the  granting  clause  of  a  deed  set  out 
a  grant  to  a  woman,  "her  heirs  and  assigns," 
and  the  habendum  clause  was  "to  have  and  to 
hold  •  •  •  unto  the  said  [woman],  her  heirs 
and  assigns,  forever,  in  fee  simple,  and  after 
her  death  to  such  child  or  children  as  she  may 
have  by  [a  named  man!,  share  and  share  alike,'^' 
such  deed  created  a  life  estate  in  the  woman, 
with  remainder  to  such  children  as  she  might 
have  by  the  man  named. 

2.  LiMrrATioN    op    Actions  —  Aocbuai.    of 
Cacsb  op  Action— Tbkspabb. 

Where,  in  an  action  of  trespass,  it  was 
alleged  that  a  railroad  company  wrongfully  took 
a  strip  of  land  belonging  to  the  plaintiff,  con- 
structed their  railroad  on  it,  and  held  it  as  a 
right  of  way,  and  that  sucli  right  of  way  di- 
vided the  plaintiff's  land  into  two  parts  and 
thus  lessened  its  value,  this  was  a  complete  act 
of  trespass  of  a  permanent  nature,  causing  at 
once  all  the  damage  botii  from  the  taking  of  the 
strip  and  from  the  dividing  of  the  other  land 
of  the  plaintiff  into  two  parts,  and  the  statute 
of  limitations  began  to  run  against  the  action 
from  the  time  when  the  land  was  taken  and  the 
road  constructed.  If  the  plaintiff  was  a  minor, 
it  was  suspended  until  her  arrival  at  the  age 
of  21  years. 

[M.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  303,  304,  390- 
398.] 

8.  Trespass— Recovebt  of  Mesne  Profits. 

This  is  not  an  action  to  recover  land,  with 
mesne  profits,  which  are  recoverable  in  one  ac- 
tion under  the  law  of  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trespass,  S  140.] 


4.  Same— Pleading— BioHX  or  Action. 

Where  a  woman  claimed  the  land  involved 
in  the  suit  as  remainderman  under  the  deed 
set  out  in  the  first  note  above,  and  alleged  tliat 
she  was  the  daughter  of  the  woman  named  aa 
grantee  for  life,  but  failed  to  allege  that  she  was 
the  daughter  of  the  man  whose  children  the  re- 
maindermen were  also  to  be,  she  set  out  no  right 
to  recover  for  trespass  upon  the  land,  and  her 
petition  was  demurrable. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Johnson  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Action  by  Zenorah  C!obb  against  the 
Wrightsville  &  Tennille  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Mrs.  Ck>bb  brought  suit  against  the 
Wrightsville  &  Tennille  Railroad  Company, 
alleging  as  follows:  The  defendant  lias  in- 
jured and  damaged  her  in  the  sum  of  $2,000. 
She  is  the  owner  of  certain  described  l&ndL 
Without  her  knowledge  or  consent,  aboot 
the  year  1885,  the  defendant  took  possession 
of  a  strip  of  land  extending  across  her  tract, 
constructed  its  railroad  thereon,  and  has  con- 
tinuously used  and  occupied  it  since  as  a 
right  of  way,  and  is  now  in  possession  of 
such  strip  of  land,  120  feet  wide  by  1,125 
yards  long.  This  strip  is  of  the  raloe  of 
$500,  and  of  the  yearly  value  for  use  of 
$100.  The  construction  of  the  railroad  over 
her  land  Injured  and  damaged  it  in  the  sum 
of  $500,  by  cutting  it  up  in  "ill  shape  and 
otherwise  destroying  the  value  of  said  land." 
Plaintiff's  title  arose  under  a  deed  which 
conveyed  the  land  to  her  mother  for  life, 
with  remainder  to  her.  The  life  tenant, 
Mary  A.  Crawford,  died  In  1884.  Plaintiff 
was  bom  in  1878,  and  is  now  25  years  of 
age.  Since  the  company  illegally  took  pos- 
session of  the  land  she  has  had  no  repre- 
sentative who  was  authorized  to  grant  to 
the  defendant  authority  to  construct  a  rail- 
road over  it,  and  therefore  the  construction 
and  possession  was  illegal  and  a  tre^aas, 
and  It  has  so  continued.  She  prayed  dam- 
ages against  the  defendant  for  illegal  oc- 
cupancy of  the  land,  for  its  yearly  value  for 
19  years,  for  the  damage  to  her  other  iand, 
for  the  value  of  the  iand  so  occupied,  and 
for  such  other  and  further  relief  as  the 
exigencies  of  this  cause  may  demand.  At- 
tached to  the  petition  as  an  exhibit,  setting 
out  the  plaintiff's  title,  was  a  deed  dated 
December  17,  1881.  In  It  Wiliiam  T.  Craw- 
ford was  named  as  the  party  of  the  first 
part  and  Mary  A  Crawford  as  the  party  of 
the  second  part.  The  consideration  expreea- 
ed  was  $61.  The  granting  clause  was :  "Un- 
to said  Mary  A.  Crawford,  her  heirs  and  as- 
signs." The  habendum  clause  was  as  fol- 
lows: "To  have  and  to  bold  the  aforesaid 
bargained  premises  unto  the  said  Mary  A. 
Crawford,  her  heirs  and  assigns,  forever,  in 
fee  simple,  and  after  her  death  to  such  child 
or  children  as  she  may  have  by  the  said 
W.  T.  Crawford,  share  and  share  alike.  And 
the  said  Wllllan^l^.^  Crawford  to  the  same 
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will,  and  hla  heirs,  executors,  and  admin- 
istrators shall,  the  said  property  to  the  said 
Mary  A.  Crawford,  her  heirs,  executors,  and 
administrators,  forever  warrant  and  defend 
against  the  lawful  claim  or  claims  of  all  per- 
sons whatsoever."  The  defendant  demurred 
to  the  petition  on  the  ground  that  it  set 
forth  no  cause  of  action;  that  it  showed 
no  title  or  interest  in  the  plaintiff,  under 
the  allegations  and  exhibit  attached,  but 
under  the  deed  the  title  was  in  Mary  A. 
Crawford;  that  the  action  was  barred  by 
the  statute  of  limitations,  not  having  l>een 
filed  within  four  years  of  the  alleged  tres- 
pass, or  within  four  years  after  the  removal 
of  plalntitTs  disabilities;  that  any  cause  of 
action  for  Illegal  occupancy  would  be  barred 
In  four  years;  that  the  petition  set  up 
distinct  and  Inconsistent  causes  of  actl<Hi, 
which  could  not  be  Joined,  and  also  incon- 
sistent prayers,  and  that  the  prayers  seek  to 
recover  twice  for  the  same  alleged  injury. 
The  demurrer  was  sustained  and  plaintlfl 
excepted. 

W.  R.  Daley.  T.  L.  Orlner,  and  J.  S.  Adams, 
for  plaintiff  in  error.  Daley  &  Bussey,  for 
defendant  in  error. 

LUMPKIN,  3.  (after  stating  the  facts  as 
above).  1.  Since  the  adoption  of  the  orig- 
inal Code,  taking  effect  in  1863,  the  strictness 
of  the  old  rule  as  to  repugnant  clauses  in  a 
deed  has  been  much  modified.  Substance, 
rather  than  technical  nicety  in  the  location 
of  clauses,  Is  controlling.  The  intention  of 
the  parties  is  the  cardinal  rule  of  construc- 
tion. If  it  be  clear,  and  sufficient  words  be 
used  to  arrive  at  the  Intention,  and  It  con- 
travenes no  mie  of  law,  it  is  to  be  enforced, 
and  is  not  to  be  sacrificed  to  arbitrary  rules 
of  construction.  Civ.  Code  1895,  I  3673.  "If 
two  clauses  In  a  deed  be  utterly  inconsistent, 
the  former  must  prevail,  but  the  intention  of 
the  parties,  from  the  wliole  instrument, 
should,  if  possible,  be  ascertained  and  carried 
into  effect."  Civ.  Code  1890,  f  3607.  TKie 
modem  trend  of  decisions  is  in  this  direction. 
13  Cyc.  618.  Here  the  granting  clause  of 
the  deed  was  to  "Mary  A.  Crawford,  her 
heirs  and  assigns."  The  tiabendum  clause 
was  "to  have  and  to  hold  •  *  *  unto  the 
said  Mary  A.  Crawford,  lier  heirs  and  as- 
signs, forever,  in  fee  simple,  and  aifter  her 
death  to  such  child  or  children  as  she  may 
have  by  the  said  W.  T.  Crawford,  share 
and  share  alike."  Construing  the  whole 
deed  together,  we  think  it  was  clearly  the 
Intention  of  the  maker  to  create  a  life  es- 
tate in  Mary  A.  Crawford,  with  remainder 
to  soch  child  or  children  as  she  might  have 
by  W.  T.  Crawford.  Thurmond  v.  Thur- 
mond, 88  6a,  182,  14  S.  E.  198;  Rollins  t. 
Davis,  96  Oa.  107,  23  S.  E.  392;  Henderson 
V.  Sawyer,  99  Ga.  234,  25  8.  E.  312;  Huie 
T.  McDanlei.  105  Qa.  319,  31  S.  B.  189 ;  Goi- 
llnsville  Granite  Co.  v.  PhllUps,  123  Oa. 
B30  (6),  838,  61  S.  E.  666. 


2,  3.  "A  nuisance,  permanent  and  contin- 
uing in  its  character,  the  destruction  or  dam- 
age being  at  once  complete  upon  the  com- 
pletion of  the  act  by  which  the  nuisance  is 
created,  gives  but  one  right  of  action,  which 
accrues  Immediately  upon  the  creation  of 
the  nuisance  and  against  which  the  statute 
of  limitations  begins,  from  that  time,  to 
run.  •  •  •  Where  a  nuisance  Is  not  per- 
manent in  its  character,  but  is  one  which 
'can  and  should  be  abated  by  the  person 
erecting  or  maintaining  it,  every  continuance 
of  the  nuisance  is  a  fresh  nuisance,  for 
which  a  fresh  action  will  lie."  City  Coun- 
cil of  Augusta  V.  Lombard,  101  Oa.  727, 
28  S.  E.  894,  and  cases  cited;  Parks  v. 
Ingram,  22  N.  H.  283,  55  Am.  Dec  163. 
Where  a  structure,  tbough  permanent  in 
character,  is  not  necessarily  and  of  itself  a 
permanent  and  continuing  nuisance,  but  be- 
comes so  in  consequence  of  some  superven- 
ing cause,  wlilch  produces  special  injury  at 
different  periods,  separate  acticms  may  be 
brought,  and  the  statute  of  limitations  be- 
gins to  run  when  the  special  injury  Is  occa- 
sioned. Lombard's  Case,  supra.  Here  the 
taking  of  a  right  of  way  and  the  construct- 
ing of  a  railroad  was  a  complete  act  per- 
manent in  its  nature.  If  the  taking  was  a 
trespass,  the  loss  of  the  value  of  the  land 
to  the  true  owner  then  occurred,  and.  It  the 
construction  of  the  railroad  through  Uie 
plaintiff's  land  damaged  its  value  by  divid- 
ing it  into  two  parts,  the  damage  was  then 
consummated  and  complete.  The  cause  of 
action  then  arose  to  the  plaintiff,  and  the 
statute  of  limitations  then  began  to  run 
against  her.  If  she  was  then  a  minor,  It 
was  suspended  during  her  minority.  Ac- 
tions for  trespass  upon  or  damage  to  realty 
shall  be  brought  within  four  years  after  the 
right  of  action  accrues.  Civ.  Code  1895,  | 
3898.  It  is  evident  that  the  plaintiff  was 
barred  from  suing  for  the  damage  arising 
from  taking  the  land  alleged  to  be  hers,  and 
from  the  dividing  of  her  other  land  into  two 
parts  by  the  construction  of  a  railway. 

It  is  contended  that  the  retention  of  pos- 
sesslcm  by  the  defendant  constituted  a  con- 
tinuing trespass,  and  that  the  statute  did  not 
mn.  "Damages  for  a  continuing  trespass 
are  limited  to  those  which  have  occurred  be- 
fore action  Is  conmienced.  Subsequent  dam- 
ages flowing  from  a  continuance  of  the  tres- 
pass give  a  new  cause  of  action."  Civ.  Code 
1896,  I  3884.  But,  as  already  shown,  this 
was  not  a  continuing  trespass  or  nuisance, 
which  should  be  stopped  or  abated,  but  a 
complete  and  perfect  act,  permanent  in  Its 
nature,  from  which  apparently  all  the  dam- 
age alleged  to  the  plaintiff's  property  which 
ever  would  happen  had  already  occurred.  It 
was  not  alleged  that  from  the  operation  of 
the  road  any  additional  damages  bad  result- 
ed, or  that  there  was  a  continuous,  progres- 
sive, or  added  injury.  Danleiiy  v.  Oheeves, 
94  Ga.  203  (3),  21  S.  E.  524.  This  is  not  an 
I  action  of  ejectment,  with  an^added  prayer 
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for  mesne  profits,  which,  under  oar  Code,  are 
recoverable  by  a  plalntifl  in  ejectment  In 
that  action,  and  not  by  a  separate  suit  Civ. 
Code  1895,  H  4987,  4998.  IDveh  if  a  separate 
action  could  have  been  brooght,  on  the  ground 
that  the  unlawful  retention  of  possession  of 
the  strip  Iiad  deprived  the  plaintlfT  of  its  use 
during  the  four  years  last  past,  an4  caused 
a  continuing  injury  to  the  ranainder  of  the 
land,  certain  it  Is  that  a  plaintiff  cannot  re- 
cover both  for  the  entire  value  of  the  strip 
of  land  takoi  and  also  for  the  loss  of  its  use, 
nor  for  the  entire  depreciation  In  value  of  the 
rest  of  the  land,  and  also  its  depreciation  for 
four  years. 

4.  The  deed  under  wliich  the  plaintiff 
claimed  title  created  a  life  estate  In  Mary  A. 
Crawford,  with  remainder  to  such  child  or 
children  as  she  might  have  by  W.  T.  Craw- 
ford, share  and  share  alike.  The  plalntifl 
alleged  that  she  was  the  daughter  of  Mary 
A.  Crawford,  but  did  not  allege  that  she  was 
the  daughter  of  W.  T.  Crawford.  She  thus 
failed  to  show  that  she  was  entitled  to  bring 
the  action.  The  demurrer  was  properly  sus- 
tained. 

Judgment  afarmed.  All  the  Justices  con- 
cur, except  EXVANS,  J.,  disqualified. 


GEORGIA  GRANITE  R.  CO.  ▼.  VBNABLB 

et  al. 
(Supreme  Court  of  Georgia.    Aug.  16,  1907.) 

1.  Eminent  Domain— Pboceedinos  to  Con- 
demn—AppEAir-WAivBB  at  IBBEOUIABITIBB. 

Where  it  was  claimed  that  there  were  cer- 
tain irregularities  in  a  proceeding  by  a  railroad 
company  to  condemn  property  for  a  right  of 
way,  but  the  parties  agreed  to  waive  them  and 
proceed  with  the  assessment,  which  was  done, 
on  appeal  from  the  award  of  the  assessors  to  the 
superior  court  it  was  error  to  dismiss  the  pro- 
ceedings on  motion  on  account  of  such  irregu- 
larities, although  it  was  also  agreed  that  any 
question  might  be  raised  on  the  appeal  tri^ 
which  might  tiave  been  made  before  the  asses- 
sors. 

2.  Same— Title  ob  Rights  Acquiked. 
Although    in   such  a  proceeding   the   notice 

stated  that  it  was  desired  to  condemn  a  right 
of  way,  with  the  fee  simple  in  the  land,  the 
statute  would  attach  to  such  proceeding  the  re- 
striction that  the  company  would  only  acquire 
such  an  interest  as  would  be  necessary  for  the 
exercise  of  the  franchise  and  the  conduct  of  the 
business,  with  a  reversion  to  the  owners,  their 
heirs  and  assigns,  if  the  property  should  cease 
to  be  used  for  condacting  the  business. 

[EJd.  Notft.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  g  836.] 

3.  Same— Amendment  of  Notice. 

If  the  notice  stated  that  it  was  desired  fo 
condemn  a  fee-simple  estate  in  the  land,  upon 
appeal  an  amendment  could  be  made  stating 
that  it  was  a  proceeding  under  the  statute,  and 
that  it  was  really  desired  to  acquire  by  condem- 
nation such  interest  as  the  statute  authorized, 
reciting  it. 

4.  Same— AwAED  of  Assessobs— Amendment. 

The  award  of  the  assessors  could  not  be 
amended  by  mere  act  of  one  of  the  parties.  If 
amendable  at  all,  it  could  only  be  done  by  the 
assessors  themselves,  by  permission  of  the  court. 
FKd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {  6U3.] 


S.  Samk. 

It  was  unnecessary  to  amend  the 
ment  in  the  respect  indicated  above,  after  ap- 
peal from  it. 

e.  saiu. 

It  was  also  competent  to  amend  by  alleging 
that  after  the  assessment  the  company  had  ten- 
dered, and  the  landowners  received  the  amount 
of  the  award.  Under  the  statute  this  did  not 
prevent  the  appeal,  but  waived  any  mere  ii^ 
regularity  in  the  notice  or  the  assessment. 

7.  Sam. 

Where  the  notice  recited  previous  nego- 
tiations for  a  fee.«imple  interest  in  the  land 
sought  to  he  condemned  as  a  right  of  way,  an 
amendment  could  he  made,  on  appeal  to  the 
superior  court,  reciting  that  negotiati<ws  had 
been  attempted  to  obtain  a  right  of  way  only, 
and  that  the  owners  had  refused  to  negotiate 
at  all. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Condemnation  proceedings  by  the  GteorgU 
Granite  Railroad  Company  against  S.  H. 
Veuabie  and  another.  An  award  having 
been  made  and  an  appeal  taken  to  the  su- 
perior court,  the  proceedings  were  by  that 
court  dismissed,  and  the  railroad  company 
brings  error.    Reversed. 

The  G«orgia  Granite  Railroad  Company 
desired  to  condemn  a  right  of  way  through 
certain  land  of  W.  H.  and  S.  H.  Tenable. 
It  issued  a  notice,  under  the  statute,  for 
the  purpose  of  commencing  condemnation 
proceedings,  dated  Mardi  17,  1904.  It  re- 
cited that,  "Whereas,  the  Georgia  Granite 
Railroad  Company  (a  railroad  company' duly 
incorporated  and  organized  under  the  laws 
of  said  state)  has  endeavored  to  enter  Into 
contract  with  you  by  which  it  would  pro- 
cure from  you  a  right  of  way  one  hundred 
feet  in  width,  with  title  tn  fee  simple  to  the 
land  embraced  therein,  as  hereinafter  de- 
8cril>ed,  and  offered  to  pay  yov  a  Just  and 
adequate  compensation  for  said  land;  and 
whereas,  you  not  only  refused  to  fix  a  price 
on  said  land,  but  positively  refused  to  en- 
t^taln  any  offer  whatever"— therefore  no- 
tice was  given  that  the  right  of  way  would 
be  condemned,  referring  to  the  route  located 
in  its  charter  and  the  petition  therefor  on 
file  in  the  office  of  the  Secretary  of  State. 
It  was  stated  that  "said  railroad  corpora- 
tion seeks  to  condemn  a  right  of  way  with 
the  fee  therein,  one  hundred  feet  In  width 
across  your  land  as  hereinafter  described, 
for  its  railroad."  Then  followed  a  descrip- 
tion of  the  strip  of  land  100  feet  in  width,  a 
statement  that  an  assessor  named  had  been 
appointed  by  the  company,  and  a  request  that 
the  landowners  appoint  one  also,  to  meet 
with  him  on  the  premises  on  April  5,  1904, 
to  proceed  with  the  condemnation.  Service 
was  acknowledged  on  April  4th,  with  a 
statement  that  the  landowners  declined  to 
appoint  an  assessor,  denying  that  the  rail- 
road company  had  a  right  to  condemn  the 
property  sought  to  be  condemned.  Notice 
of  this  fact  was  given  to  the  ordinary,  who 
appointed  an  asses^v  I^V^^  '^^  ^"^  ^^^ 
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owners.  Tbe  peraon  bo  appointed  declined 
to  act,  and  upon  notice  the  ordinary  appoint- 
ed another,  who  accepted.  Tbe  two  aBses- 
sors  then  named  a  third  aaseeeor,  who 
agreed  to  act  The  landowners  filed  a  pro- 
test on  tbe  grounds  that  they  bad  no  notice 
of  the  appointment  of  tbe  second  asseseor 
for  them;  that  tbe  third  assessor  selected  by 
the  other  two  waa  not  impartial,  and  could 
not  do  them  Justice  on  account  of  iU-wlU 
existing  toward  them;  that  tbe  notice  was 
not  filed  within  tbe  time  prescribed  by  law; 
that  there  was  no  authority  of  law  for  the 
condemnation  of  a  right  of  way  for  a  pri- 
vate railroad;  and  that  this  was  such  a  rail- 
road, organized  and  being  built  purely  for 
tbe  purpose  of  serving  private  interests,  and 
not  for  tbe  purpose  of  serving  the  public  at 
large.  Snbseqnently  an  agreement  was  en- 
tered into  between  the  parties,  reciting  brief- 
ly what  had  previously  transpired,  and  stat- 
ing that  the  landowners  desired  to  select  an 
assessor  in  the  place  of  the  one  whom  they 
deemed  hostile  to  them.  It  was  agreed  "that 
any  and  all  Irregularities  should  be  waived, 
and  that  said  bearing  on  the  30th  Inst,  shall 
be  held  and  considered  in  all  respects  as  a 
meeting  duly  held  in  pursuance  of  the  stat* 
nte  for  such  cases  made  and  provided."  It 
was  also  agreed  that  tbe  two  other  assessors 
should  be  requested  to  select  a  person  nam- 
ed by  the  landowners,  and  that  the  three 
should,  meet,  "qualify,  and  proceed  to  hear 
and  determine  the  matters  included  in  said 
proceeding,  according  to  law,  in  all  respects 
as  thougn  they  had  been  selected,  and  the 
bearing  had,  as  provided  by  tbe  statute  for 
condemnation  of  private  property,  all  ir- 
r^ularities  of  any  sort  being  waived;  It 
being  tbe  purpose  of  tbe  parties  to  comply 
-with  the  statute  relative  to  condemnation  of 
private  property,  and  to  waive  any  irregu- 
larities that  may  have  occurred  or  shall 
occur  in  the  proceedings."  The  objectionable 
assessor  resigned,  and  another,  who  was  ap- 
parently satisfactory,  was  substituted  in  bis 
place.  An  award  was  made,  and  an  appeal 
to  the  superior  court  entered.  It  was  fur- 
ther agreed  that  "appellants  can,  on  tbe 
trial  of  the  appeal,  raise  any  question 'that 
they  could  have  raised  before  the  assessors." 
The  court  passed  an  order  reciting  that  the 
agreement  "contemplated  that  said  case 
should  be  tried  in  this  court  without  objec- 
tion by  either  party,  on  any  issue  that  could 
bave  been  made  before  tbe  arbitrators." 

When  the  case  came  on  for  trial,  one  of 
the  landowners  had  died,  and  his  executor 
-was  made  a  party  in  his  stead.  He  and  the 
other  landowner  moved  to  dismiss  tbe  pro- 
ceedlng:8,  on  the  grounds  that  they  showed 
on  their  face  that  the  Georgia  Granite  Rail- 
road Company  Is  not  authorized  by  law  to 
condemn  tbe  property  sought  to  be  condemn- 
ed; that  it  was  seeking  to  condemn  an  ab- 
solute or  fee-simple  estate  in  tbe  land,  which 
tbe  law  did  not  authorize;  that,  as  a  con- 
68S.S.-65 


dition  precedent  to  condemning  private  prop- 
erty for  public  use,  it  must  appear  that  tbe 
person  seeking  to  condemn  has  been  unable 
to  secure  by  contract  or  agreement  the  proj)- 
erty  which  be  has  a  right  to  condemn;  and 
that  It  affirmatively  appeared  that  the  only 
effort  made  to  procure  tbe  lands  was  an  ef- 
fort to  procure  an  absolute  fee-simple  title 
thereto,  and  not  an  easement  The  com- 
pany moved  to  amend  the  proceedings  by 
strikiug  from  the  original  notice  any  and 
all  words  showing  an  effort  to  condemn  a 
fee-simple  interest,  and  substituting  there- 
for the  statement,  "such  Interest  as  will  en- 
able said  company  to  use  said  property  for 
railroad  purposes  during  the  period  of  its 
charter,  or  any  renewal  thereor';  also,  by 
striking  from  the  award  of  the  assessors 
words  indicating  tliat  a  fee-simple  estate 
was  condemned,  and  Inserting  tbe  words, 
"a  right  of  way  for  railroad  purposes  during 
tbe  period  of  tbe  charter  or  any  renewal 
thereof."  It  was  further  sought  to  add  by 
amendment  a  statement  that,  before  tbe  con- 
demnation proceedings  were  instituted,  the 
company  sought  to  agree  with  the  landown- 
ers upon  a  mere  right  of  way  and  use  solely 
for  railroad  purposes  of  said  strip  of  land, 
and  the  owners  refused  to  agree  upon  any 
compensation  for  any  use  and  to  any  extent 
of  said  strip  for  railroad  purposes,  and  that 
after  the  award  was  made,  the  company  ten- 
dered to  the  owners  the  full  amount  of  the 
award  made  by  the  assessors,  and  the  same 
was  accepted  by  them.  The  amendment  was 
rejected,  the  proceedings  were  dismissed, 
and  the  company  excepted. 

Candler  &  Thomson  and  Candlers,  Thom- 
son &  HIrsch,  for  plaintiff  In  error.  J.  W. 
Moore  and  J.  D.  EUpatridE,  for  defendants  in 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  After  the  proceedings  to  condemn 
were  In  progress,  and  it  bad  been  claimed 
that  there  were  Irregularities,  It  was  agreed 
between  the  parties  that  they  should  be 
waived,  and  that  the  hearing  should  be  had 
before  the  assessors.  If  the  notice  of  the 
Intention  to  condemn  wag  not  duly  served,  or 
If  It  was  more  extensive  In  describing  the  In- 
terest sought  to  be  condemned  than  it  should 
have  been,  these  things  at  most  were  irregu- 
larities, and,  under  the  terms  of  the  agree- 
ment, were  waived.  Nor  was  this  altered 
by  a  subsequent  agreement,  after  the  appeal, 
that  the  appellants  might  on  the  trial  raise 
any  question  that  they  could  have  raised  be- 
fore tbe  assessors.  After  having  waived  all 
irregularities,  they  could  not  have  raised  this 
question  before  the  assessors.  2  Lewis,  Emi- 
nent Domain  (2d  Ed.)  SS  362,  641. 

2.  The  notice  served  by  the  railroad  com- 
pany stated.  In  one  part  of  it  that  the  com- 
pany desired  to  condemn  a  right  of  way  100 
feet  In  width,  with  title  In  fee  simple  to  the 
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land  embraced  therein,  and.  In  another,  that 
It  was  seeking  to  condemn  a  right  of  way 
with  a  fee  therein.  It  was  contended  that, 
xmder  such  proceedings,  the  company  could 
not  acquire  a  fee-simple  title,  and  that  this 
statement  In  the  notice  rendered  It  void.  Un- 
der the  statutes  In  some  states  it  has  been 
held  that  a  railroad  company  acquired  a  fee 
in  the  land  condemned  for  a  right  of  way, 
subject  to  revert  to  the  owner  or  bis  heirs  if 
the  land  should  cease  to  be  used  for  the  pur- 
poses for  which  it  was  condemned.  Under 
other  statutes  the  Interest  condemned  has 
been  held  to  be  a  mere  easement  Under 
Btlll  others  the  condemnation  is  said  to  rest 
complete  title.  Generally,  in  construing  a 
statute  authorizing  the  taking  of  private  prop- 
erty for  public  use,  it  will  not  be  implied 
that  a  greater  Interest  or  estate  can  be  tak- 
en than  is  necessary  to  satisfy  the  language 
and  object  of  the  act;  and,  if  the  Constitu- 
tion and  statute  are  both  silent  on  the  subject, 
usually  only  an  easement  can  be  taken.  If 
the  statute  declares  the  amount  of  Interest 
which  can  be  acquired,  it  will  control.  13 
Cyc.  1021,  and  notes.  In  the  general  law  for 
the  Incorporation  of  railroads  in  this  state, 
codified  mainly  from  the  act  of  1892  (Acts 
1892,  p.  42),  occur  certain  expressions  from 
which  it  might  be  argued  that  the  condemna- 
tion by  a  railroad  company  for  a  right  of  way 
carried  something  more  than  a  mere  ease- 
ment. ClT.  Code  1895,  §S  2167  (3),  2170. 
Where  the  condemnation  ia  merely  to  allow 
one  railroad  to  use  in  part  the  right  of  way 
of  another.  It  would  seem  clear  that  the  con- 
demning road  could  acquire  do  more  than  an 
easement.  The  first  road  to  condemn  would 
not  acquire  a  fee-simple,  Indefeasible  title, 
and  the  second,  In  condemning  the  right  to 
use  a  part  of  its  right  of  way,  would  apparent- 
ly obtain  only  an  easement  Civ.  Code  ISO."), 
§i  2167,  2170.  In  ISM  (Acts  1804,  p.  95;  Civ. 
Code  1895,  (  4657  et  seq.)  an  act  was  passed 
providing  for  the  method  of  condemnation  of 
property  and  assessment  of  damages  by  all 
corporations  or  other  persons  authorized  by 
law  to  take  or  damage  private  property  for 
public  purtMses.  This  does  not  confer  the 
right  of  condemnation  where  it  does  not 
otherwise  exist,  but  regulates  the  manner  of 
exercising  the  right,  and  provides  the  extent 
of  the  Interest  which  shall  be  acquired.  It  is 
applicable  to  a  variety  of  persons,  natural  or 
artificial.  Civ.  Code  1895,  {  4686.  In  respect 
to  most,  if  not  all  of  these,  an  easement  is 
all  that  is  necessary  and  all  that  is  acquired 
by  condemnation.  Thus  it  has  l)een  held  that 
a  telegraph  company,  condemning  a  part  of  a 
right  of  way  of  a  railway,  obtained  merely  an 
easement  Atlantic  Coast  Line  R.  Co.  v. 
Postal  Telegraph  Cable  Co.,  120,  Ga.  268,  48 
S.  E.  15.  Civ.  Code  1895,  S  4683,  provides 
that  upon  coiMemnatlon  and  payment,  the 
corporation  or  other  person  "shall  become 
vested  with  such  interest  In  the  property 
taken  as  may  be  necessary  to  enable  the  cor- 


poration or  person  taking  to  exnclBe  their 
franchise  or  conduct  their  business;  and 
whenever  the  corporation  or  person  shall 
cease  using  the  property  taken  for  the  par- 
pose  of  conducting  their  business,  said  prop- 
erty shall  revert  to  the  person  from  whom 
taken,  his  heirs  or  assigns."  Under  tbii> 
law,  whether  a  railroad  company  can  obtain 
by  condemnation  a  fee  defeasible  upon  ceas- 
ing to  use  the  property  for  the  purposes  of  itr 
business,  or  a  mere  easement  it  is  unneces- 
sary to  decide.  Certain  it  is  ttiat  the  con- 
demnation does  not  vest  In  the  company 
a  fee-simple  estate,  but  that  the  reversion  pro- 
vided for  in  the  section  Just  quoted  attaches 
Itself  as  a  condition  of  the  law.  A  railroad 
seeking  to  condemn  under  this  law  cannot 
acquire  an  Indefeasible  fee-simple  estate,  al- 
though It  may  seek  to  do  so. 

The  notice  of  intention  to  condemn  showed 
that  It  was  a  proceeding  to  have  compensa- 
tion assessed  and  determined  "as  provided  by 
the  law  of  said  state."  The  law  of  the  state 
on  the  subject  is  that  to  which  reference  is 
made  above.  Although  the  notice  stated  that 
It  was  desired  to  condemn  a  fee-simple  es- 
tate, or  "a  right  of  way,  with  the  fee  there- 
in," the  amount  of  Interest  which  would  be 
acquired  is  limited  by  the  law,  whether  dis- 
tinctly stated  In  the  notice  or  not  It  did  not, 
therefore,  render  the  proceeding  void  be- 
cause the  notice  referred  to  the  acquirement 
of  the  fee.  Instead  of  such  interest  as  might 
be  necessary  for  the  conduct  of  ita  baslness, 
as  the  law  provides.  The  law  would  prevail 
over  the  notice  as  to  the  extent  of  the  Interest 
obtained  by  condemnation.  At  most,  describ- 
ing the  estate  which  the  company  desired  to 
obtain  by  condemnation  as  a  fee  or  fee  simple 
was  an  irregularity.  In  a  somewhat  similar 
case  it  was  said  that  the  condemning  com- 
pany would  acquire  at  least  an  easement. 
Gumey  v.  Minneapolis,  etc.,  Ck).,  63  Minn.  70, 
65  N.  W.  136,  30  L.  R.  A.  634. 

3.  When  objection  was  made  to  the  state- 
ment in  the  notice  that  it  was  desired  to  con- 
demn a  fee-simple  interest  the  company  pro- 
posed to  amend  the  notice  so  as  to  show  that 
it  was  desired  to  condemn  such  Interest  as 
the  statute  authorized.  It  was  proposed  to 
amend,  not  only  the  notice,  but  also  the 
award  of  the  assessors,  for  that  purpose,  and 
to  state  that  before  the  condemnation  pro- 
ceedings were  instituted  the  company  had 
sought  to  agree  with  the  landowners  upon  a 
mere  right  of  way  and  use  of  the  strip  of 
land  described  for  railroad  purposes,  and 
that  the  owners  refused  to  agree  upon  any 
compensation  for  any  use  of  the  strip  for 
railroad  purposes,  and  also  by  alleging  that 
after  the  award  the  company  had  tendered  to 
the  landowners  the  full  amount  thereof,  and 
it  had  been  accepted  by  them.  The  proposed 
amendment  was  rejected.  The  award  of  as- 
sessors could  not  be  amended  by  the  mere  act 
of  one  of  the  parties;  but  the  case  was  on 
appeal  In  the  superior  court  and  the  award 
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was  no  longer  binding,  but  was  like  tbe  Judg- 
ment of  an  Inferior  tribunal  from  wblch  an 
appeal  has  been  taken. 

4.  If  the  notice  served  on  the  landowners 
for  tbe  purpose  of  commencing  condemnation 
proceedings  was  void,  and  objection  was  duly 
made.  It  could  not  be  amended  after  the  as- 
sessment and  appeal  so  as  to  make  It  valid. 
The  notice  is  the  commencement  of  tbe  pro- 
ceeding. If  such  proceeding  has  not  a  valid 
basis  at  its  beginning,  It  cannot  be  amended 
Into  validity  after  the  assessment,  by  an 
amendment  seeking  to  relate  back  and  fur- 
nisb  a  lawful  basis,  where  none  existed  be- 
fore. But  If  the  proceeding  was  valid,  even 
though  Irregular,  upon  appeal  in  the  superior 
court  we  know  of  no  reason  why  such  an 
amendment  could  not  be  made  as  merely  to 
concede  that  the  fee-simple  title  could  not  be 
condemned,  and  to  show  that  the  company 
would  only  claim  by  condemnation  the 
amonnt  of  interest  in  the  land  which  the  stat- 
ute' would  give  them.  This  Is  different  from 
an  effort  on  the  part  of  tbe  company  seeking 
to  condemn  to  ratify  a  notice  which  was  un- 
authorized when  given.  Bridwell  v.  Gate 
City  Terminal  Co.,  127  Ga.  520,  66  S.  K  624. 
In  Savannah  Railway  Co.  v.  Postal  Tele- 
graph Cable  Co.,  115  Ga.  554,  42  8.  E.  1  (3), 
tbe  right  of  amendment  as  to  mere  descrip- 
tion of  the  property  sought  to  be  condemned 
was  recognized. 

6.  Civ.  Code  1895,  {  4669,  declares  that  the 
notice  shall  describe  the  property  or  fran- 
chise and  the  amount  of  interest  therein 
sought  to  be  condemned.  No  reason  appears 
why  a  mere  misdescription  could  not  be 
amended  on  appeal.  EJspedally  so  after 
waiver  of  any  Irregularity. 

6.  Nor  do  we  see  why  an  amendment  could 
not  be  made  to  the  pleading,  so  as  to  allege 
that  the  landowners  bad  received  the  amount 
awarded  by  the  assessors.  An  owner  cannot 
receive  and  hold  money  under  an  award,  and 
on  appeal  dismiss  the  proceedings  for  irreg- 
ularity. Such  receipt  and  holding  would  it- 
self operate  as  a  waiver,  and  leave  for  deter- 
mination the  question  of  the  proper  amount 
of  damages  or  compensation  to  be  assessed. 
Olv.  Code  1895,  {  4680. 

7.  The  notice  of  an  Intention  to  condemn 
stated  that  the  company  had  endeavored  to 
buy  the  strip  of  land  described  for  the  pur- 
pose of  a  right  of  way.  While  the  case  was 
pending  on  appeal  in  tbe  superior  court,  an 
amendment  was  offered,  stating  that  tbe  com- 
pany had  endeavored  to  obtain  a  right  of 
-way  only  and  the  use  for  railroad  purposes, 
and  tbat  the  owners  had  refused  to  agree 
upon  any  compensation  for  any  use  or  to  any 
extent  for  such  purposes.  We  do  not  see  why 
this  could  not  be  done.  A  recital  of  prelim- 
inary negotiation  In  the  notice  is  not  a  Juris- 
dictional or  unalterable  statement. 

Judgment  reversed.  All  tbe  Justices  oon- 
cnr. 


AMBRICAN    NAT.    BANK   OF   MACON    v. 
FIDELITY  ft  DEPOSIT  CO.  OF   MARY- 
LAND.   EXCHANGE  BANK  OF  MACON 
v.  SAME. 
(Supreqie  Court  of  Georgia.    Oct  4,  1907.) 

1.  Banks  aru  Barkinq  —  Impbopxb  With- 
drawal OF  FoNDS— Liability  of  Bank. 

If  a  bank  has  notice  or  knowledge  tliat  a 
breach  'of  trust  is  being  committed  by  the  im- 
proper withdrawal  of  funds,  it  Incurs  liability, 
becomes  responsible  for  the  wrong  done,  and 
may  be  made  to  replace  the  funds  which  it  has 
been  instrumental  in  diverting ;  and  it  appearing 
tbat  tbe  funds  alleged  in  this  case  to  have  been 
diverted  and  misapplied  were  the  assets  of  an 
insolvent  corporation,  and  that  the  funds  bad 
been  deposited  in  the  bank  by  a  receiver  ap- 
pointed by  an  order  of  the  superior  court,  which 
provided  that  such  funds  should  only  be  paid 
out  on  checks  signed  by  the  receiver  and  counter- 
signed by  the  jadge,  of  whidi  order  and  tbe 
provisions  thereof  the  bank  had  knowledge,  the 
creditors  of  the  corporation,  to  whom  the  re- 
ceiver sustained  a  fiduciary  relation,  would 
have  had  the  right  to  enforce  the  liability  in- 
curred by  the  bank  because  of  having  paid  out 
such  funds  upon  checks  not  countersigned  as 
provided. 

2.  SuBBOGATioR—StiBETT— Rights   of   CaBn- 
rroRS. 

Bat  when  tbe  creditors,  or  tbe  obligee  In  a 
bond  given  by  tbe  receiver  for  the  faithful  per- 
formance of  his  duties  relating  to  the  funds,  np- 
on  a  breach  of  trust  by  the  receiver,  participated 
In  by  the  bank,  brought  suit  and  recovered  judg- 
ment against  the  receiver  and  the  surety  oB 
the  bond,  and  the  surety  paid  the  judgment, 
such  surety  is  subrogated  to  the  rights  of  the 
creditors  to  enforce  the  liability  Incurred  by 
the  bank  on  account  of  its  participation  in  the 
breach  of  trust  by  the  fiduciary. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Subrogation,  §{  17,  18.] 

8.  Limitation  of  Actions. 

It  appearing  that  the  right  of  action  against 
the  defendant,  once  existing  in  favor  of  the 
parties  to  whose  rights  the  plaintiff  in  this  case 
18  subrogated,  is  barred  by  tbe  statute  of  limi- 
tations, tbe  right  of  action  upon  the  part  of  the 
plaintiff  is  also  necessarily  barred. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
Robt  Hodges,  Judge. 

Actions  by  the  Fidelity  &  Deposit  Company 
of  Maryland  against  the  American  National 
Bank  of  Macon  and  by  the  same  plaintiff 
against  the  Exchange  Bank  of  Macon.  De- 
murrers to  the  petitions  were  overruled,  and 
defendants  bring  error.    Reversed. 

The  Fidelity  &  Deposit  Company  of  Ma- 
ryland, hereinafter  called  the  "Fidelity  Com- 
pany," brought  separate  actions  against  the 
American  National  Bank  of  Macon,  Ga.,  here- 
inafter called  the  "National  Bank,"  and 
against  the  Exchange  Bank  of  Macon,  Oa., 
hereinafter  designated  as  the  "Exchange 
Bank,"  alleging  substantially  the  same  mat- 
ters of  complaint  in  both  petitions.  In  each 
case  the  defendant  bank  filed  general  and 
special  demurrers,  which  demurrers  were 
overruled,  and  tbe  defendants  excepted.  The 
Issues  presented  by  the  bills  of  exceptions  in 
the  two  cases  are  Identical,  and  will  be  decid- 
ed together,  as  a  decision  in  one  case  will 
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necessarily  control  the  decision  in  the  other. 

The  petitions  of  tlie  Fldelitj  CJompany  al- 
lege the  following  material  facts :  In  Decem- 
ber, 1893,  H.  O.  Tindall  and  others,  owners 
of  all  the  capital  stock  of  the  Macon  Hard- 
ware C!ompany,  hereinafter  called  the  "Hard- 
ware Company,"  a  private  corporation,  filed 
their  petition  to  the  superior  court  of  Bibb 
connty,  allying  the  Insolvency  of  the  Hard- 
ware Company,  and  praying  that  a  receiver 
be  appointed  to  administer  the  assets  of  the 
corporation  for  the  benefit  of  its  creditors. 
The  Hardware  Company  and  its  creditors. 
Including  the  National  Bank  and  the  Ez- 
diange  Bank,  were  made  parties  defendant  to 
this  petition.  Thereafter  the  Exchange  Bank, 
tlie  National  Bank,  and  numerous  other  cred- 
itors of  the  Hardware  Company  entered  their 
appearance  in  said  suit,  set  up  certain  claims 
against  the  Hardware  Company,  and  assert- 
ed their  rights  to  share  in  the  distribution  of 
its  assets.  On  January  9.  1894,  the  court 
passed  an  order  appointing  said  Tindall  per- 
manent receiver  of  the  Hardware  Company, 
and  designated  certain  banks,  among  them 
the  Exchange  Bank  and  the  National  Bank, 
as  depositories  to  receive,  hold,  and  disburse 
the  funds  of  the  receivership,  "provided  that 
the  said  banlcs  will  pay  the  customary  rates 
of  interest  on  such  deposits  at  the  rate  of 
6  per  cent  per  annum,  if  left  in  the  banks  for. 
six  months,  and  no  Interest  to  be  charged  for 
tbe  last  30  days  prior  to  said  money  being 
checked  out ;  each  bank  to  have  30  days'  no- 
tice of  the  intention  to  check."  Said  order 
also  provided  that  "tbe  said  receiver  Is  here- 
by authorized  and  directed  to  make  his  de- 
posits as  aforesaid  in  his  name  as  receiver, 
and  no  checks  shall  be  drawn  against  said 
deposits,  except  in  his  name  as  receiver, 
countersigned  by  the  Judge  presiding  of  this 
court,  except  that  checks  drawn  for  expenses 
may  be  drawn  without  t>elng  countersigned 
by  the  Judge  as  aforesaid,  but  tbe  said  checks 
shall  specify  for  what  exi)en8e8  drawn."  "^he 
Exchange  Bank,  the  National  Bank,  and  cer- 
tain other  named  banks  accepted  said  desig- 
nation as  depositories  under  the  terms  of  said 
order,  and  the  Fidelity  Company  became  se- 
curity upon  the  bond  of  the  receiver. 

It  is  alleged  In  tbe  petition  that,  by  virtue 
of  said  order  of  the  court  and  the  accept- 
ance of  the  terms  of  said  order  by  the  Ex- 
change Bank,  the  National  Bank,  and  tbe 
other  named  banks,  said  banks  so  designated 
as  depositories  agreed  with  tbe  court  and 
with  tbe  creditors  of  the  Hardware  Company 
not  to  pay  out  the  funds  so  received,  except 
on  checks  drawn  by  the  receiver  and  counter- 
signed by  the  Judge  of  the  superior  court, 
unless  said  cbecks  were  drawn  for  expenses 
and  so  specified;  that  the  Exchange  Bank 
and  the  National  Bank  failed  and  neglected 
to  comply  with  the  requirements  of  tbe 
aforesaid  order  of  the  court,  and  paid,  out 
of  ttie  funds  deposited  with  them,  various 
sums,  aggregating  f2,901.63  and  |475.44,  re- 


spectively, upon  checks  signed  by  "H.  0.  Tin- 
dall, receiver" ;  that  none  of  said  checks  had 
upon  them  any  statemoit  with  reference  to 
expenses,  and  were  not  countersigned  by 
the  Judge,  as  provided  In  said  order;  and 
that  the  receiver  appropriated  the  money  so 
withdrawn  to  his  own  use,  and  tias  never 
accounted  for  tbe  same.  On  the  22d  day  of 
February,  1901,  a  Judgment  was  entered  in 
favor  of  a  numlier  of  the  creditors  of  the 
Hardware  Company,  decreeing  that  said 
creditors  sliould  be  entitled  to  participate 
in  the  distribution  of  the  assets  of  the  re- 
ceivership in  the  hands  of  said  receiver; 
and  said  receiver  failed  to  account  to  the 
court  for  the  sum  of  money  which  he  had 
withdrawn  from  said  d^tositories  and  mis- 
appropriated as  above  set  forth.  Thereaft- 
er, on  March  26,  1901,  B.  A.  Nisbet,  clerk 
of  the  superior  court  the  obligee  in  the  re- 
ceiver's bond,  brought  suit,  for  the  use  of 
the  creditors  of  the  Hardware  Company,  on 
said  bond,  against  Tindall,  receiver,  as  prin- 
cipal, and  the  Fidelity  Company,  as  security, 
to  recover  the  amount  for  which  Tindall  as 
receiver  failed  to  account  when  required  by 
the  court  to  do  so,  which  amount  was  com- 
posed In  i>art  of  the  sum  of  $2,901.53  which 
had .  been  withdrawn  from  the  Exchange 
Bank  and  misappropriated  by  the  receiver, 
and  the  sum  of  1473.44  which  had  t)een  with- 
drawn from  the  National  Bank  in  a  like 
manner  and  misappropriated.  Judgment 
against  Tindall,  receiver,  and  the  Fidelity 
Company,  security,  was  obtained  on  January 
9,  1903,  and  on  the  8th  day  of  February, 
1904,  tbe  Judgment  was  paid  in  full  by  tbe 
Fidelity  Company. 

Petitioner  alleges  that  the  Exchange  Bank 
and  the  National  Bank  knew  that  the  draw- 
ing of  said  checks,  the  same  not  being  for 
expenses  and  not  countersigned  by  the  Judge, 
was  unauthorized  by  the  decree  or  order  of 
the  court,  and  said  banks  thereby  enabled 
said  receiver  to  commit  a  breach  of  trust  by 
misappropriating  the  money  so  obtained; 
that  the  creditors  of  the  Hardware  Company 
had  a  right  to  recover  from  the  banks  the 
sums  of  money  which  had  been  paid  out  on 
said  checks ;  and  that,  having  paid  the  Judg- 
ment rendered  against  it,  as  security  on  the 
receiver's  bond,  in  favor  of  such  creditors,  it 
is  subrogated  to  the  rights  of  said  creditors 
as  against  the  Exchange  Bank  and  the  Na- 
tional Bank.  The  insolvency  of  said  Tindall, 
receiver.  Is  also  alleged,  and  petitioner  prays 
Judgment  against  the  defendant  banlcs  for 
the  respective  amounts  which  had  been  with- 
drawn from  them  on  said  unanthorlzed 
checks. 

Two  of  the  grounds  of  demurrer  are  "that 
there  Is  no  right  of  action  in  said  petition, 
as  amended,  in  the  plaintiff  against  this 
defendant,"  and  "that  as  it  appears  from 
the  face  of  the  petition  that  the  chedcs  al- 
leged to  have  t>een  illegally  paid  by  this  de- 
fendant were  drawn  and  n^id  by  this  defoid- 
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aiit  more  than  four  years  prior  to  tbe  brlog- 
iu£  of  tills  action,  therefore  said  cause  of 
action  la  barred  upon  tlie  face  tliereof." 

Davis  &  Miller,  Miller  &  Jones,  and  Geo. 
S.  Jones,  for  plaintiffs  in  error.  Brwin  & 
Callaway  and  Jno.  P.  Ross,  for  defendant 
In  error. 

BBCK,  J.  (after  stating  the  facts  as 
above).  1.  In  the  absence  of  notice  or  Imowl- 
edge,  a  bank  cannot  question  tbe  right  of  a 
customer  to  withdraw  a  fund,  nor  refuse 
the  demands  of  the  depositor  by  cbecic;  and 
it  is  also  true  that,  if  money  be  deposited 
by  one  as  trustee,  the  depositor,  as  trustee, 
has  the  right  to  withdraw  it,  and,  in  the 
absence  of  Imowledge  or  notice  to  tbe  con- 
trary, the  bank  would  have  a  right  to  pre- 
sume that  the  trustee  would  appropriate  the 
money  when  drawn  to  a  proper  use;  but  it 
Is  also  true  that,  if  a  bank  has  notice  or 
knowledge  that  a  breach  of  trust  is  being 
committed  by  the  Improper  withdrawal  of 
funds,  it  Incurs  liability,  becomes  respon- 
sible for  the  wrong  done,  and  may  be  made 
to  replace  the  funds  which  It  has  been  in- 
strumental In  diverting.  Tbe  Supreme  Court 
of  Maryland  held  that  a  bank,  which  cred- 
ited a  check  to  the  individual  account  of  a 
named  person,  when  tbe  check  Itself  stated 
that  it  was  for  "deposit  to  the  credit  of" 
the  person  named,  with  the  word  "trustee" 
added  to  bis  name,  was  liable  for  participat- 
ing in  the  breach  of  trust  in  case  of  loss  en- 
suing to  the  trust  estate  by  reason  of  his 
drawing  out  tbe  fund  by  checks  on  his  per- 
sonal account  In  the  case  referred  to  tbe 
court  said:  "To  deposit  to  the  credit  of 
Henry  W.  Clagett,  trustee,  was  an  explicit 
notification  to  the  bank  that  Clagett  was 
not  the  actual  owner  of  the  money.  It  was 
an  equally  explicit  Instruction  to  the  bank 
not  to  place  the  fund  to  the  credit  of  Cia- 
gett's  personal  account.  •  •  •  Knowing 
that  the  money  was  not  Clagett's,  but  that 
it  was  payable  to  him,  and  to  Ite  deposited 
to  his  credit  as  trustee,  the  bank  bad  no  au- 
thority to  place  it  to  his  individual  credit; 
and,  if  loss  ensued  by  reason  of  Clagett 
drawing  the  fund  out  by  check  on  his  per- 
sonal account,  the  bank  is  liable  to  make 
restitution  to  the  trust  estate.  Tbe  bank, 
In  the  eye  of  the  law,  participated  in  tbe 
breach  of  trust  of  which  Clagett  was  guilty." 
Duckett  V.  Nat.  Bank,  86  Md.  403,  38  Atl. 
983,  .30  L.  B.  A.  89,  63  Am.  St  Rep.  613, 
citing  Bundy  v.  Monticello,  84  Ind.  119.  "If 
the  bank  participates  with  tbe  trustee  in  a 
misappropriation  of  the  funds,  or  knowingly 
permits  such  misappropriation  to  take  place. 
It  must  answer  to  the  beneficiary  for  loss 
thereby  occasioned."  8  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  832.  See,  also,  cases  cited  support- 
ing the  text. 

Much  stronger  is  tbe  reason  for  holding, 
hi  tbe  case  at  bar,  that  the  bank  participated 
in  the  breach  of  trust  than  In  the  case  of 


Duckett  V.  Nat  Bank,  supra.  It  was  agreed 
in  this  latter  case,  in  behalf  of  the  bank, 
that  if  the  bank  had  obeyed  the  direction 
given  to  it,  and  had  opened  an  account  with 
Clagett  (the  depositor)  as  trustee,  still  Cla- 
gett could  liave  withdrawn  the  funds  on 
checks  appropriately  signed,  and  could  then 
have  misapplied  the  money  without  involv- 
ing the  bank.  But  in  the  case  at  bar  Tin- 
dall,  tbe  receiver,  could  not  by  checks,  bow- 
ever  appropriately  signed  by  himself,  unless 
they  were  also  countersigned  by  the  judges 
have  withdrawn  the  funds.  Such  were  the 
express  terms  of  the  order  jor  decree.  Tbe 
defendants  knew  the  provisions  made  in  tbe 
decree  as  to  the  manner  In  wbich  checks,  ex< 
cept  checks  for  expenses,  should  be  signed. 
They  knew  that  they  were  depositories  of 
trust  funds,  for  the  safeguarding  of  which 
extraordinary  care  and  caution  was  being 
exercised  by  the  court  We  do  not  know  by 
tbe  use  of  what  terms  of  direction.  In  n  de- 
cree or  order  for  the  deposit  of  funds  In  a 
designated  bank,  more  emphatic  notification 
could  have  been  given  this  defendant  that 
payment  upon  any  check,  not  countersigned 
as  prescribed  In  this  order,  would  amount 
to  an  aiding  of  a  trustee  in  the  misapplica- 
tion of  the  funds.  By  the  improper  with- 
drawal of  the  funds  Tlndall  was  clearly 
guilty  of  a  breach  of  trust  The  bank  had 
knowledge  of  this  breach  of  trust,  knowing, 
as  It  did,  the  express  terms  upon  which  Tln- 
dall might  check  out  the  money— terms 
which,  so  far  as  affect  the  sum  now  sued  for. 
were  plainly  violated.  Having  the  knowK 
edge  tliat  a  breach  of  trust  was  being  com- 
mitted, by  payment  of  tbe  checks  improp- 
erly drawn  and  not  countersigned  by  the 
judge  of  the  superior  court,  It  aided  In  that 
breadi,  and  in  the  consequent  misapplica- 
tion of  the  funds;  and,  having  done  so,  it 
became  liable  to  the  beneficiaries  of  the 
trust— that  Is,  to  the  creditors  of  the  Ms  cob 
Hardware  Company,  to  whom  Tlndall  sus- 
tained a  fiduciary  relation. 

2.  That  liability  determined,  we  have  to 
decide  whether  the  surety,  having  paid  the 
judgment  against  Its  principal,  the  receiver, 
was  subrogated  to  all  the  rights  and  rem- 
edies of  tbe  obligee  in  the  bond  and  the  cred- 
itors of  the.  Macon  Hardware  Company 
against  tbe  bank  for  having  participated  in 
the  breach  of  trust  and  enabled  the  receiver 
to  misappropriate  the  funds.  "A  surety  who 
has  paid  the  debt  of  his  principal  Is  sub- 
rogated both  at  law  and  in  equity  to  all  of 
the  rights  of  tbe  creditor,  and  In  a  contro- 
versy with  other  creditors  ranks,  in  dignity, 
tbe  same  as  the  creditor  whose  claim  he 
paid."  Civ.  Code  1895,  i  2995.  "He  is  en- 
titled  also  to  be  substituted  In  place  of  tbe 
creditor  as  to  all  securities  held  by  him  for 
the  payment  of  tbe  debt"  Id.  2996.  That 
the  surety  was  entitled,  under  the  facts  al- 
leged in  the  petition,  to  the  beneficial  ap 
plication  of  tbe  doctrine  of  subrogation, 
seems  to  admit  of  little  doubt    We  find  a 
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general  statement  of  the  doctrine  as  follows: 
"Sureties  of  a  fiduciary,  wbo  are  compelled 
to  satisfy  a  liability  occasioned  by  bis  de> 
fault,  devastavit,  or  breacb  of  trust,  will  be 
subrogated  to  all  riglits  and  remedies  of  tbe 
cestui  que  trusteut,  tbe  creditors,  or  otber 
beneficiaries,  against  tbe  fiduciary  or  tbose 
participating  in  tbe  default,  devastavit,  or 
breacb  of  trust.  Tbis  rule  Is  applicable  to 
receivers."  27  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
219.  In  the  case  of  Orem  v.  Wrlgbtson,  51 
Md.  34,  34  Am.  Rep.  286,  It  was  held  that 
tbe  doctrine  of  subrogation  "Is  not  founded 
on  contract,  but  has  its  origin  in  a  sense  of 
natural  Justice.  So  soon  as  a  surety  pays 
the  debt  of  the  principal  debtor,  equity  sub- 
rogates blm  to  the  place  of  the  creditor,  and 
gives  him  every  right,  lien,  and  security  to 
which  the  creditor  could  have  resorted  for 
ttae  payment  of  bis  debt" 

These  general  statements  of  tbe  doctrine 
of  subrogation  receive  a  special  application 
In  an  adjudicated  case  directly  in  point  upon 
the  question  now  before  us.  In  the  case  re- 
fored  to  it  was  said  that,  wh»«  a  bank 
has  participated  in  the  clerk  of  tbe  court's 
breach  of  trust  in  receiving  to  his  personal 
credit  and  converting  to  his  own  use  Interest 
allowed  to  bim  for  tbe  use  of  the  state's  mon- 
ey placed  to  his  credit  as  clerk  a  sur^  on 
tbe  clerk's  oflScial  boni,  who  has  paid  a  judg- 
ment recovered  by  the  state.  Is  subrogated 
to  every  right  of  tbe  state  in  req)ect  of  the 
claim,  Including  the  right  of  the  state  against 
•the  bank.  The  court  says:  "The  theory  of 
tbe  appellant's  case  is  that  the  bank  so  aided 
and  participated  in  Van  Sant's  diversion  to 
his  own  use  of  the  interest  on  the  deposits  as 
to  have  been  equally  guilty  with  him  of  tbe 
breach  of  duty  thereby  made,  which,  in  view 
of  bis  relation  to  the  deposits,  amounted  to 
a  breach  of  trust;  that  under  tbose  circum- 
stances tbe  state  could  have  recovered  from 
tbe  bank  the  amount  of  the  diverted  inter- 
est; and  that  the  appellant,  having  as  surety 
satisfied  to  tbe  state  tbe  amount  of  its  loss, 
is  entitled  to  be  subrogated  to  Its  rights 
against  the  bank  in  the  premises."  And  the 
court  added,  in  upholding  the  contention  of 
tbe  appellant:  "The  facts  of  the  present 
case.  In  our  opinion,  bring  it  within  the  class 
of  cases  last  referred  to  [holding  that  the 
surety  of  a  fiduciary  Is  subrogated  to  tbe 
rights  and  remedies  of  both  the  trustee  and 
tbe  cestui  que  trust  against  tbe  fiduciary  and 
those  partcipitatlng  in  the  wrongful  act],  and 
we  think,  both  upon  principle  and  authority, 
the  appellant  should  be  subrogated  to  tbe 
right  of  the  state  to  recover  from  the  ap- 
pellee as  a  participant  in  Van  Sant's  breach 
of  trust  in  receiving  to  bis  personal  credit 
and  converting  to  bis  own  use  the  sum  of 
$3,774.70,  allowed  to  him  by  the  appellee  In 
return  for  the  use  of  the  state's  money  de< 
posited  to  bis  credit  as  clerk  of  the  court  of 
common  pleas."  American  Bonding  Co.  v. 
National  Mechanics'  Bank,  97  Md.  688,  55 
AtL  395,  99  Am.  St  Rep.  466. 


3.  But  while,  as  we  have  seen,  the  plain- 
tiff in  this  case,  as  the  surety,  became  sub- 
rogated to  the  rights  of  the  creditors  to  en- 
force the  liablllly  Incurred  by  tbe  banks  on 
account  of  their  participation  in  the  breach 
of  trust,  relatively  to  the  right  to  enfon-; 
that  liability  the  plaintiff  in  tuis  case  stands 
In  tbe  place  of  the  obligee  in  the  bond  or  of 
tbe  creditors,  for  whose  benefit  this  bond  was 
taken.  The  participation  by  tbe  bank  in  the 
breach  of  trust,  in  paying  out  tbe  money  Im- 
properly upon  checks  drawn  by  the  receiver 
without  being  countersigned  as  provided  in 
the  order,  was  a  wrong  or  tort  against  the 
creditors,  giving  rise  to  a  right  of  action 
against  the  wrongdoer,  the  bank,  at  the  time 
of  tbe  commission  of  tbe  wrongful  act;  and 
Inasmuch  as  the  tort  on  tbe  part  of  ttae  bank 
was  complete  at  the  time  of  tbe  wrongful 
payment  of  ttae  ctaecks,  and  It  became  Im- 
mediately liable  to  suit  for  such  wrongful 
act,  the  statute  of  limitations  began  to  run 
immediately,  and  at  the  expiration  of  four 
years  from  that  date  the  right  of  action  was 
barred  by  the  statute  of  limitations.  This  is 
clearly  so,  had  the  obligee  In  tbe  bond  or  the 
creditors  sought  to  enforce  the  liability  In- 
curred by  the  bank;  and  with  reference  to 
the  enforcement  of  that  liability,  the  surety, 
the  plaintiff  in  this  case,  stands  in  no  better 
position  than  would  the  party  to  whose  rights 
be  Is  subrogated.  "Tbe  plaintiff,  being  sub- 
rogated, as  be  was,  to  ail  tbe  rights  of  A., 
can  have  and  exercise  no  greater  rights  than 
he  bad.  This  Is  a  cardinal  principle  in  all 
cases  of  subrogation.  Where  one  takes  the 
place  of  another,  he  can  take  and  exercise 
no  greater  rights  than  such  other  could  have 
done."  Harris  on  Subrogation,  p.  580,  {  841. 
citing  Walker  v.  Vaudry,  4  Rob.  (La.)  395. 
See,  also,  Rodman  v.  Sanders,  44  Ark.  504. 

In  the  present  case,  ttae  first  of  tbe  unau- 
thorized payments  by  tbe  bank  upon  the  re- 
ceiver's checks  was  made  on  the  20th  day 
of  January,  1894,  and  the  last  was  made  on 
the  23d  day  of  January,  1899;  and  this  action 
was  instituted  on  tbe  29th  day  of  July,  19(M. 
It  is  clear,  therefore,  that  the  creditors  could 
not  enforce  this  demand  against  the  bank; 
and,  if  they  could  not  the  plaintiff,  who  was 
subrogated  to  their  rights,  could  not  This 
being  true,  and  these  facts  appearing  on  the 
face  of  the  petition,  tbe  dem-urrer  setting  up 
the  bar  of  the  statute  of  limitations  should 
have  been  sustained,  and  ttae  court  erred  i.. 
overruling  it. 

Judgment  reversed.  All  ttae  Justices  con- 
cur. 


CAMP  et  al.  T.  A.  O.  OARBUTT  UJltBER 
CO. 

(Supreme  Court  of  Georgia.     Oct  8,  1907.) 

1.  Wbit  or  Ebbob^Rui.iro8  on  Bvidkrce — 
Review. 

When  the  bill  of  exceptions  recites  that 
in  an  interlocutory  hearing  before  the  judge 
certain   documentary  evidence  was   Introduced, 
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subject  to  specified  objections  as  to  it»  admis- 
sibility, and  it  does  not  appear  whether  the 
evidence  was  excluded,  or  any  ruling  upon  its 
admissibility  was  made,  nor  is  there  any  as- 
signment of  error  thereon,  no  question  as  to  the 
admissibility  of  the  evidence  is  presented,  and 
such  evidence  will  bo  treated  by  this  court  as 
having  been  considered  by  the  judge  in  arriving 
at  his  judgment 

[Eu.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  8,  Appeal  and  Error,  {  2297.] 

2.  iNJXTNCrnON— CONTIRUIKO  Tbespasb. 

The  cutting  of  timber  by  one  who  shows 
no  title  or  claim  of  right  should  be  enjoined  at 
the  instance  of  an  owner  in  severalty  or  in  com- 
mon of  the  timber,  where  the  circumstances 
show  that  the  trespasses  are  constantly  recur- 
ring and  the  defendant  threatois  to  continue  to 
cut  the  timber  from  day  to  day. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  S{  101,  105.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Echols  County; 
R.  G.  Mitchell,  Judge. 

Action  by  R.  J.  and  B.  F.  Camp  against  the 
A.  G.  Garbutt  Lumber  Company.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

J.  L.  Siweat,  for  plaintiffs  in  error.  Cran- 
ford  &  Wilcox,  for  defendant  In  error. 

EVANS,  J.  R.  J.  and  B.  F.  Camp  sought  to 
enjoin  the  A.  O.  Garbutt  Lumber  Company 
from  cutting  and  removing  the  timber  from 
lot  of  land  No.  90  in  the  Sixteenth  district  of 
originally  Irwin,  now  Echols,  county.  The 
writ  of  injunction  was  refused,  and  the  plain- 
tiffs excepted. 

On  the  Interlocutory  hearing  It  was  made 
to  appear  that  this  particular  lot  of  land 
was  granted  to  Benjamin  S.  Jordan.  In 
1860  the  administrator  of  Jordan  conveyed 
tbe  land  to  Skelton  Napier,  but  no  order  of 
court  authorizing  the  sale  was  exhibited  to 
tbe  judge.  It  was  shown  that  Emily  E.  Jor- 
dan and  Leonldas  Jordan  were  the  sole  heirs 
at  law  of  B.  S..  Jordan,  and  these  heirs  con- 
veyed by  deed.  In  1871,  land  lot  No.  90  to 
John  T.  Napier,  executor  of  the  last  will  and 
testament  of  Skelton  Napier.  Skelton  Napier 
died,  leaving  a  widow  and  seven  children, 
among  whom  was  John  T.  Napier.  Plaintiffs 
also  Introduced  a  certified  copy  of  the  will 
of  Skelton  Napier,  dated  in  1852,  and  the 
codicil  thereto,  purporting  to  have  been  ex- 
ecuted In  1856.  In  the  will  the  testator  di- 
rected tbat  all  his  property,  both  real  and 
personal  (save  that  devised  to  his  wife,  the 
Spivey  plantation  and  his  negro  slaves),  be 
sold  by  his  executor,  and  the  proceeds  "be 
divided  share  and  share  alike  between  my 
wife  and  each  of  my  children;  that  Is  to 
say,  my  wife  and  each  of  my  children  having 
an  equal  share,"  etc.  The  will  further  pro- 
vided that  tbe  devise  to  bis  son  William 
"be  and  Is  hereby  Invested  In  trust  to  my 
sons  John  T.  Napier  and  Thomas  N.  Napier 
as  trustees,  and  not  otherwise,  for  the  sole 
and  separate  use  of  said  William  and  his 
children.    Tbe  property  to  remain  in  trust 


as  aforesaid  during  tbe  natural  life  of  said 
William,  and  then  go  to  his  children,  or,  on 
failure  of  children,  to  bis  heirs  by  consan- 
guinity."   It  was  also  stipulated  In  the  will 
that  the  devise  to  the  testator's  daughters 
"be  held  In  trust  for  them  and  their  children, 
should  there  be  any,"  etc    No  trustee  for 
tbe  daughters  was  named  in  tbe  will,  nor 
was  it  shown  that  they  had  children  at  the 
testator's  death.     The  plaintiffs  also  Intro- 
duced a  certified  copy  of  "the  agreement  of 
the  heirs  of  the  estate  of  Skelton  Napier,  late 
of  Bibb  county,  Ga.,  deceased,  to  divide  the 
estate  of  the  said  Skelton  Napier,  deceased, 
betweeu  the  heirs  of  said  estate  as  it  all  now 
appears  of  record  in  this  [ordinary's]  office. 
In  Book  of  Returns  M,  No.  2,  folio  509."    The 
general  scheme  of  this  written  agreement 
was  to  divide  the  estate  In  kind,  and  the  wild 
land  was  to  "go  and  belong  to  John  T.  Napier 
In  his  own  right,  and  said  John  T.  Napier, 
trustee  for  William  P.  Napier,  as  directed 
and  provided  as  to  said  trust  in  the  will  of 
the  said  Skelton,  deceased;  that  IS,  one-half 
to  each."     Plaintiff  also  Introduced   letters 
of  administration  on  the  estate  of  John  T. 
Napier,  an  order  from  the  court  of  ordinary 
authorizing  a  sale  of  land  lot  No.  90  by  the 
administrator  of  John  T.  Napier,  and  a  deed 
by  the  administrator  of  John  T.  Napier  to 
John  T.  Wiley,  and  mesne  conveyances  from 
John  T.  Wiley  to  the  plaintiffs.    An  affidavit 
by  D.  W.  Barnes  was  offered  by  plaintiffs, 
wherein  affiant  deposed  that  the  plaintiffs 
and  their  predecessors  in  title  had  been  In 
continuous  possession  of  lot  90  for  more  than 
seven  years,  evidenced  by  such  acts  as  ex- 
tracting turpentine  from  the  trees  and  cut- 
ting cross-ties  off  the  land.    The  only  evi- 
dence offered  by  the  defendant  was  an  affi- 
davit of  W.  A.  Ham,  wherein  affiant  deposed 
that  plaintiffs  and  their  grantors  had  not 
been  In  exclusive  or  continuous  possession  of 
the  land  for  seven  years.    The  bill  of  excep- 
tions recites  that  tbe  plaintiffs  Introduced 
In  evidence  certified  copies  of  the  will  of 
Skelton  Napier,  and  of  the  division  In  kind 
among  his  distributees  and  legatees,  "subject 
to  the  objections  interposed  thereto  by  de- 
fendant's counsel,"  which  objections  are  set 
out  In  the  bill  of  exceptions.    At  the  conclu- 
sion of  the  evidence  the  judge  refused  the 
Injunction,  which  is  the  only  error  complain- 
ed of  In  the  bill  of  exceptions. 

1.  Before  discussing  the  character  of  tbe 
plaintiffs'  title,  we  will  take  up  tbe  recital 
in  the  bill  of  exceptions  that  certain  docu- 
mentary evidence  was  received  In  evidence, 
subject  to  certain  objections.  The  record  Is 
silent  as  to  whether  the  court  ever  passed  up- 
on the  merits  of  the  objection.  The  docu- 
ments were  allowed  in  evidence,  subject  to 
the  objections,  and  must  necessarily  have 
been  considered  by  the  court,  In  the  absence 
of  any  statement  or  recital  to  the  contrary. 
Hence  we  cannot  consider  the  merits  of  the 
several  objections,  and  must  treat  the  case  as 
if  no  objections  hi^  peen  interposed  to  this 
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evidence,  or,  If  Interposed,  bad  been  over- 
ruled, and  no  exception  taken  thereto. 

2.  It  iB  said  In  tbe  brief  of  counsel  for  de- 
fendant in  error  that  the  record  discloses 
that  all  tbe  heirs  and  legatees  of  Skelton 
Napier  did  not  sign  tbe  agreement  of  divi- 
sion of  bis  estate,  and  on  this  account,  as 
well  as  for  other  reasons,  the  agreement  did 
not  have  the  efTect  to  assign  to  any  particu- 
lar distributee  or  legatee  a  title  In  severalty 
to  any  particular  property  of  their  testator. 
Without  discussing  tbe  merits  of  tbls  conten- 
tion, we  think  that,  even  If  It  be  sound,  the 
plaintiff  had  such  an  interest  in  the  land  as 
gave  bim  the  right  to  preserve  the  property 
from  Spoliation  by  a  trespasser.  There  can 
be  no  doubt  that  whatever  Interest  John  T. 
Napier  had  in  this  land  passed  to  these  plaln- 
tiffa  If  the  deed  from  the  heirs  of  the 
grantee  from  the  state  to  Jolm  T.  Napier,  as 
executor  of  Skelton  Napier,  be  treated  as  con- 
veying the  title  to  John  T.  Napier  individu- 
ally, then,  the  plaintiffs  would  have  title  to 
the  land.  If  it  be  constmed  to  vest  tbe  title 
In  Skelton  Napier's  estate,  then  Jolin  T.  Na- 
pier would  bare  an  interest  in  it,  whether 
tbls  particular  land  passed  under  the  will  or 
not  Independently  of  the  partition  of  Skel- 
ton Napier's  estate,  the  plaintiffs  became  ten- 
ants in  common  with  the  other  legatees  by  tbe 
purchase  of  this  land  from  the  grantees  of 
the  administrator  of  John  T.  Napier.  Section 
4999  of  tbe  Civil  Code  of  1895  declares  that 
any  tenant  In  common  or  other  person  having 
a  part  interest  in  lands  may  have  and  main- 
tain an  action  in  ejectment  or  trespass  for 
the  recovery  of  such  lands,  or  for  an  Injury 
thereto,  without  Joining  wltb  bIm  any  other 
person  as  plaintiff.  The  plaintiffs,  therefore, 
have  title  at  least  to  an  Interest  In  this  land, 
and  therefore  may  protect  their  estate  from 
trespass  by  showing  grounds  for  injunction. 
Downing  v.  Anderson,  126  6a.  873,  55  &  B. 
181.  In  McArthur  v.  Matthewson,  67  Ga.  143, 
it  was  said:  ''In  a  suit  tot  injunction,  com- 
plainants, on  showing  tbey  have  prima  facie 
even  an  Interest  In  the  property,  may  main- 
tain their  bill."  The  plainUffs  having  at 
least  an  interest  In  tbe  land,  did  they  show 
any  right  to  the  equitable  remedy  of  injunc- 
tion? This  lot  of  land  contains  490  acres. 
Tbe  defendant  was  engaged  in  cutting  and 
removing  the  sawmill  timber  thereon  when 
the  suit  was  instituted.  The  officers  and 
agents  of  defendant  threatened  to  continue 
cutting  the  timber,  unless  lawfully  prevented 
from  so  doing.  It  will  require  some  time  to 
complete  the  cutting  and  removal  of  the  saw- 
mill timber  from  so  large  a  body  of  land. 
The  defendant  did  not  even  attempt  to  show 
any  title  to  support  its  claim  of  ownership. 
Under  such  circumstances,  if  the  plaintiffs 
show  title  to  an  undivided  Interest  in  the 
land  and  timber,  the  defendants  should  be 
enjoined  from  committing  a  continuous  and 
destructive  trespass  by  denuding  the  land  of 
Its  most  valuable  timl>er.  Gray  Lumber  Co. 
V.  Gaskln,  122  Ga.  342,  50  S.  E.  164.     We 


therefore  think  his  honor  should  faave  en- 
Joined  tbe  cutting  and  removal  of  the  timber 
until  tbe  final  trial  of  tbe  merits  of  tbe  case. 
Judgment  reversed.    All  tbe  Justices  con* 

CUE. 


ZIPPERER  V.  SEABOARD  AIR  LINB  RX. 
(Sapreme  Court  of  Georgia.  Oct  8,  1907.) 
Masieb  and  Sebvaht— Ikjtjbt  to  Ssbvam>— 

Fl.BADIIia. 

No  canae  of  action  was  alleged  in  tlie  peti- 
tion, and  tlie  general  demurrer  thereto  was 
properly  sustained. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Effingham 
County;  P.  E.  Seabrook,  Judge. 

Action  by  R.  P.  Zipperer  against  tbe  Sea- 
board Air  LJne  Railway.  Judgment  for  de- 
fendant and  plaintiff  brings  error.    Affirmed. 

D.  H.  Clark,  for  plaintiff  in  error.  J.  Ran- 
dolph Anderson,  for  defendant  in  error. 

EVANS,  J.  Zipperer  sued  tlie  railroad 
company  for  damages  for  personal  injuries 
alleged  to  have  been  caused  by  tbe  negligence 
of  the  railroad  company.  Tbe  court  dismiss- 
ed tbe  petition  on  general  demurrer,  and 
tbls  Is  assigned  as  error. 

Tbe  plaintiff  depended  upon  substantially 
tbe  following  allegations  as  showing  tbe  de- 
fendant's liability:  Plaintiff'  was  a  train 
hand  upon  one  of  defendant's  work  trains, 
and  was  directed  by  the  conductor  in  charge 
of  tbe  train  to  uncouple  one  of  the  cars,  tliat 
it  might  be  placed  upon  tbe  switcli.  In  at- 
tempting to  obey  this  command,  and  while 
walking  along  the  side  of  the  track,  he  vio- 
lently struck  bis  foot  against  a  steel  rail, 
which  lay  in  his  path,  and  was  thrown  under 
the  moving  train,  sustaining  serious  injuries. 
The  rail  against  which  be  stumbled  was  30 
feet  long,  weighing  70  pounds  to  the  yard, 
and  lying  on  its  side,  and  presented  a  sharx), 
projecting  stirface.  Tbe  defendant's  negli- 
gence was  alleged  to  consist  in  permitting  tbe 
steel  rail  to  remain  in  a  place  where  the  de- 
fendant knew,  or  In  tbe  exercise  of  diligence 
could  have  known,  that  plaintiff,  in  the  per- 
formance of  his  duties  as  such  train  hand, 
would  be  compelled  to  travel.  There  is  no 
allegation  that  It  was  not  necessary  for  the 
railroad  company  to  place  tbe  rail  where  it 
was,  or  that  it  was  not  placed  there  in  a 
proper  manner. 

We  do  not  think  tbe  plaintiff  makes  a  case 
of  negligence  against  tbe  railroad  company. 
Tbe  bare  fact  that  a  steel  rail  was  placed 
on  tbe  roadbed,  near  its  track.  In  full  view 
of  a  passer-by,  cannot  be  deemed  a  negligent 
act.  If  so,  a  railroad  company  could  never 
repair  its  track,  by  placing  necessary  material 
at  a  convenient  place  and  in  a  proper  man- 
ner, without  subjecting  Itself  to  liability  for 
every  accident  occurring  on  that  account  at 
that  point.  As  was  remarked  In  the  ease  of 
Lee  V.  Central  Railroad  Co.,  86  Ga.  233,  12 
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S.  H  307,  by  Bleckl^,  O.  3.:  "It  cannot  be 
Incumbent  on  railroad  companies,  or  any 
one  else,  In  sncb  a  world  as  this,  to  keep  tbe 
wliole  face  of  tbe  eartb,  on  which  servants 
and  employes  are  to  execute  their  functions, 
clear  of  every  object  that  may  cause  an  em- 
ployft  to  slip  up  or  be  thrown  down."  Be- 
sides, tbe  plalntltr,  though  affirming  In  tech- 
nical phrase  that  he  was  free  from  fault, 
does  not  explain  why,  in  tbe  broad,  open  day, 
he  did  not  see  such  a  plain  and  distinct  ob- 
ject as  a  ateel  track  rail  30  feet  in  length. 
We  concur  In  the  Judgment  of  the  superior 
court  that  no  cause  of  action  was  set  forth, 
and  that  the  general  demurrer  was  properly 
sustained. 

Judgment  affirmed.    AH  tbe  Jnstlcea  con- 
cur. 


HARRIS  T.  SODTHERN  RT.  00. 
(Supreme  Court  of  Georgia.     Oct  8,  1907.) 

1.  NEGLIQKNOB— PtaADINQ. 

General  allegations  that  a  plaintiff  was  in- 
jured by  reason  of  the  negligent  conduct  of  a 
railroad  company,  or  the  like,  unless  accom- 
panied by  allegations  of  fact  showing  negligence, 
are  subject  to  special  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §  174.1 

2.  Raiuboads— Accident  at  C!bossing — Con- 

TBIBUTOBT    NEOUOENCE. 

Although  the  agents  of  a  railroad  company 
may  be  negligent  in  running  its  engine  and  cars 
at  a  high  rate  of  speed  over  a  public  road  cross- 
ing, and  in  approaching  a  station  where  the 
train  is  to  stop,  and  in  not  keeping  a  lookout, 

Set  if  a  person,  with  knowledge  of  the  impend- 
ig  danger,  steps  on  tbe  track  and  seeks  to  cross' 
immediately  in  front  of  the  engine,  and  is  in- 
jured, he  cannot  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  41,  Railroads,  I  102&1 

8.  Sahk. 

Under  the  rule  that  pleadings  are  to  be  con- 
strued moat  strongly  against  the  pleader,  the 
case  made  by  tbe  petition  was  substantially 
as  set  out  in  the  preceding  note,  and  a  demurrer 
to  it  was  properly  sustained. 
'Syllabus  by  the  Court) 

Error  from  Superior  Court,  Crawford  Coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Action  by  Z.  T.  Harris  against  tbe  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Z.  T.  Harris  brought  suit  against  the 
Southern  Railway  Company,  alleging  sub- 
Btantlally  as  follows:  On  the  9th  day  of  No- 
vember, 1905,  plaintiff  was  injured  by  an  en- 
gine operated  by  the  defendant  company; 
"said  Injury  being  caused  by  tbe  negligent 
running  of  the  said  engine,  and  being  caused 
without  any  negligence  on  the  part  of  peti- 
tioner." The  plaintiff  bad  a  contract  to  carry 
tbe  United  States  mall  from  Roberta  to 
Knoxvllle.  He  was  also  a  hotel  keeper  at 
Roberta,  and  both  of  these  occupations  re- 
quired bis  attendance  at  the  depot  of  the  de- 
fendant company  upon  the  arrival  of  pas- 
senger trains.  On  tbe  day  mentioned,  in  the 
performance  of  his  duties,  be  left  the  hotel 


to  go  to  the  depot  of  tbe  defendant  company, 
and  in  order  to  do  so  It  was  necessary  to 
cross  the  railroad  track  at  the  depot  "As 
the  plaintiff  stepped  upon  tbe  track,  the  en- 
gine of  the  north-bound  passenger  train 
struck  the  plaintiff,"  inflicting  injuries  upon 
him.  The  place  where  tbe  engine  struck  him 
was  a  point  on  the  trade  located  almost  at 
the  depot,  near  the  point  where  tbe  tralna 
always  stop  to  receive  passengers.  A  few 
yards  south  of  this  point  there  is  a  public 
crossing,  which  constitutes  a  part  of  the  main 
thoroughfare  of  the  town  of  Roberta,  and  is 
used  constantly  by  tbe  citizens.  The  train 
had  to  pass  over  the  crossing  before  striking 
the  plaintiff.  The  defendant  was  negligent  in 
approaching  the  crossing  at  such  a  high  rate 
of  speed  that  It  was  impossible  for  the  en- 
gineer operating  it  to  stop  the  train  within 
a  sufficiently  short  distance  to  be  safe  for 
the  public  using  the  crossing.  If  the  engineer 
had  approached  the  crossing  at  such  rate  of 
speed  as  would  have  enabled  him  to  control 
the  train,  as  the  law  required  and  as  tbe  safe- 
ty of  the  public  demanded,  the  plaintiff  would 
have  crossed  the  track  In  safety. 

By  amendment  tbe  plaintiff  alleged  as  fol- 
lows: It  was  well  known  to  the  defendant 
and  its  engineer  that  the  plaintiff  wa;  in  the 
habit  of  crossing  at  the  point  where  he  was 
struck.  It  was  In  an  incorporated  town,  and 
at  a  place  where  people  congregated  and  as- 
sembled at  tbe  time  when  this  train  was  due 
to  arrive.  Plaintiff  used  ordinary  care,  and 
would  have  succeeded  In  crossing  in  safety, 
but  for  the  fact  that  tbe  locomotive  was  run- 
ning at  an  unusual  and  excessive  rate  of 
speed — ^at  such  a  negligent  rate  of  speed  as 
this  plaintiff  did  not  know  of  and  could  not 
necessarily  have  anticipated.  At  tbe  time  h« 
stepped  upon  the  track  he  was  far  enough 
ahead  of  the  engine  to  have  been  seen  by  the 
engineer,  and  for  tbe  engineer  to  have  check- 
ed his  speed,  so  as  to  have  prevented  the 
striking  of  the  plaintiff  and  the  injuries 
which  were  inflicted  upon  him.  The  negli- 
gence of  tbe  defendant  and  its  engineer  con- 
sisted In  running  the  train  at  a  negligent 
rate  of  speed  at  the  place  and  under  the  cir- 
cumstances named,  and  in  not  keeping  a 
lookout  at  the  time  and  place  mentioned,  "by 
which  plaintiff  could  have  been  seen  and  the 
speed  of  the  train  checked,  so  as  to  have 
avoided  the  striking  of  the  plaintiff."  The 
crossing  is  part  of  the  street  in  an  incorpo- 
rated town,  and  all  that  part  of  the  railroad 
froin  the  crossing  to  the  station,  beyond  the 
point  where  plaintiff  was  injured,  is  and  has 
been  for  many  years  used  as  a  thoroughfare 
by  the  public  in  approaching  the  station,  and 
that  part  of  the  road  between  tbe  street  and 
tbe  station  is  constantly  used  by  the  public, 
all  of  which  was  well  known  to  the  defend- 
ant. The  point  at  which  the  train  struck  the 
plaintiff  was  25  yards  north  of  tbe  public 
crossing  and  10  yards  south  of  tbe  depot. 
The  train  was  going  at  such  a  rate  of  speed 
"at  this  point"  as  to  be  dangerous  to  passen- 
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gers  and  to  constitute  negligence  as  to  all 
persons  whose  business  required  that  they 
cross  the  track  of  the  defendant  company  at 
this  point  Plaintiff  was  under  contract  with 
the  United  States  government  to  deliver  and 
receive  the  mails  transported  by  the  defend- 
ant The  railroad  was  also  under  contract 
with  the  United  States  government  to  trans- 
port the  mails  to  and  from  the  town  of  Rober- 
ta. By  reason  of  this  employment  the  plain- 
tiff's presence  was  necessary  at  the  depot  of 
the  defendant  company  upon  the  arrival  and 
departure  of  Its  passenger  trains  as  alleged. 
The  defendant  demurred  to  the  declaration, 
both  generally  and  specially.  The  demurrer 
was  sustained,  and  the  plaintiff  excited. 

A.  a  Biley,  U  L.  Brown,  and  H.  A.  Math- 
ews, for  plaintiff  in  error.  Arthur  Hey- 
man,  A.  J.  Oanielly,  and  0.  B.  Battle,  for  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  The  special  demurrer  attaclis  al- 
most every  allegation  In  the  petition.  As 
we  shall  affirm  the  Judgment  sustaining  the 
general  demurrer.  It  will  not  be  profitable 
to  deal  at  length  with  the  various  grounds 
of  the  special  demurrer.  Some  of  them  were 
well  taken,  and  some  were  not.  The  plain- 
tiff In  his  petition  must  allege  facts,  not 
merely  conclusions.  General  allegations  that 
the  defendant  was  negligent,  or  that  the 
plaintiff  was  injured  by  the  negligent  con- 
duct of  the  defendant  or  the  like,  will  not 
alone  withstand  a  special  demurrer.  The 
pleader  should  state  wherein  the  negligence 
consisted.  He  must  plainly,  fully,  and  dis- 
tinctly set  forth  his  cause  of  action.  If  he 
has  done  this,  he  is  not  required  to  enter 
Into  elaborate  statements  of  minutiae.  If  be 
sets  forth  the  negligent  conduct  complained 
of,  a  subsequent  reference  to  It  as  the  neg- 
ligence above  stated,  or  "above  enumerated," 
does  not  render  the  petition  demurrable. 

2.  Ordinarily  a  person  who  Is  injured  by 
a  railway  train  Is  not  required  to  allege 
as  a  part  of  hla  case  that  he  was  without 
fault  or  negligence;  but  if  the  facts  alleged 
in  his  declaration  show  that  he  was  wanting 
in  ordinary  care,  the  point  may  be  raised  by 
demurrer.  It  is  a  familiar  rule  that  plead- 
ings are  to  be  construed  most  strongly  against 
the  pleader.  In  the  light  of  this  rule,  how 
stands  the  plaintiff's  case?  He  alleges  that 
the  defendant's  train  was  running  very  rap- 
idly In  passing  over  the  crossing  and-  ap- 
proaching the  station  close  by;  that  there 
was  negligence,  both  in  not  having  the  en- 
gine under  control  and  in  not  keeping  a 
lookout.  But  what  does  he  show  as  to 
himself?  He  does  not  deny  that  he  saw  the 
engine  approaching  at  a  rapid  rate  of  speed, 
or  that  he  knew  that  the  speed  was  not 
checked,  or  that  there  was  no  lookout  kept 
Indeed,  so  far  as  the  petition  shows,  he  is 
to  be  taken  as  having  full  knowledge  of 
the  dangerous  position  he  assumed  in  going 


upon  the  track.  He  alleges  that  the  engineer 
could  have  seen  him,  and  it  would  seem  that 
he  could  as  easily  have  seen  the  engine. 
He  says  generally  that  there  was  "such  a 
negligent  rate  of  speed"  as  he  did  not  know 
of;  but  he  does  not  say  that  he  did  not  see 
the  rapidly  moving  train.  It  does  not  ap- 
pear how  far  distant  the  engine  was  when 
he  undertook  to  cross,  but  apparoitly  he 
stepped  Immediately  in  front  of  it,  since  he 
alleged  that  "as  the  plaintiff  stepped  upon 
the  track  the  engine  of  the  north-bound 
passenger  train  struck  the  plaintiff."  If  it 
struck  him  as  he  stepped  upon  the  track, 
he  must  have  gone  on  the  track  very  close 
in  front  of  It.  It  was  not  stated  whether 
the  engine  had  already  passed  beyond  the 
road  crossing  before  he  made  his  attempt 
to  go  In  front  of  It  We  have,  therefore, 
presented  to  us  a  case  where  the  plaintiff 
voluntarily  went  npon  a  railroad  track  Im- 
mediately, or  almost  immediately.  In  front 
of  a  rapidly  moving  train,  with  knowledge 
of  the  danger,  and  miscalculated  on  his 
ability  to  cross  the  track  before  being  struck. 
Such  a  declaration  does  not  authorize  a 
recovery.  Thomas  v.  Central  of  Georgia  By. 
Ck>.,  121  Ga.  38,  48  S.  E.  683;  Atlanta  Bail- 
way  &  Power  Ck».  v.  Owens,  119  Ga.  833,  47 
S.  E.  213;  Ivy  v.  East  Tenn.,  etc..  By.  Ck>., 
88  Ga.  71,  13  S.  E.  947. 

Under  the  ruling  alMve  made,  it  is  not 
necessary  to  discuss  the  effect  of  the  law  in 
regard  to  public  crossings  In  determining  the 
question  of  the  existence  of  negligence  on  the 
part  of  the  railroad  relatively  to  persons 
who  are  near  such  crossings. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


T.   B.   BEDMOND  &  CO.    v.  ATLANTA    & 
BIRMINGHAM  AIB  LINE  RX. 

ATLANTA    &    BIRMINGHAM    AIB    LIKB 
Hi.  V.  T,  B.   BEDMOND  &  CO. 

(Supreme  Court  of  Georgia.     Oct  4,  1907.) 

1.  AccoBD  AND  Satisfaotion— What  C!onsii- 

TUTES. 

Where  one  has  an  unliquidated  demand 
against  another,  and  the  debtor  sends  a  check 
to  his  attorney,  together  with  a  receipt  to  be 
signed  by  the  creditor,  and  the  latter  receives 
from  the  attorney  the  check,  though  protesting 
that  a  much  larger  sum  is  due  him,  and  signs 
a  receipt  under  seal  Which  contains  the  stipula- 
tion that  in  consideration  of  the  amount  of  the 
checic,  or  voucher,  the  debtor  releases  the  credit- 
or "from  all  claims  and  demands  whatsoever 
for  or  on  account  of  the  said  contract  or  for 
work  and  labor  done  and  for  materials  furnished 
by  us  in  connection  with  the  same,"  the  receiv- 
ing and  retaining  of  the  sum  offered,  and  the 
signing  of  the  receipt,  becomes  an  executed 
agreement,  and  constitutes  a  good  accord  and 
satisfaction,  and,  as  such,  is  binding  upon  the 
creditor  holding  the  demand,  although  he  enter- 
ed unon  the  receipt  at  the  time  of  siniins  the 
same,  or  prior  thereto,  the  letters  "E.  &  O.  'EL," 
which  mean  "errors  and  omissions  excepted." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Accord  and  Satisfaction,  U  88-93.] 
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2.  Same— RKBOisaioN— Tbrdeb    or    BsREFiTa 

Rechtkd. 

Even  if  the  amount  tendered  and  accepted 
was  the  amount  fixed  by  the  estimate  of  the 
debtor's  engineer,  and  such  estimate  was  in- 
correct, and  the  result  of  a  mistalce  or  fraud, 
the  creditor  would  not  be  entitled  to  retain  the 
proceeds  of  the  checlc  received  upon  the  terms 
above  set  forth,  and  sue  for  the  remainder  of  bis 
unliquidated  demand.  Before  be  would  be  en- 
titled to  maintain  such  an  action,  it  would  be 
necessar?  for  him  to  tender  back  the  amount 
received. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Accord  and  Satisfaction,  f  146.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Paulding  Coun- 
ty;   A.  L.  Bartlett,  Judge. 

Action  by  T.  B.  Redmond  &  Co.  against  the 
Atlanta  8c  Birmingham  Air  Line  Railway. 
Judgment  for  defendant,  and  plaintiff  brings 
error,  and  defendant  assigns  cross-error.  Judg- 
ment affirmed  on  main  bill  of  exceptions. 
Gross-bill  of  exceptions  dismissed. 

T.  B.  Redmond  &  Co.  brought  suit  against 
the  Atlanta  ft  Birmingham  Air  Line  Railway 
Company  to  recover  various  amounts  alleged 
to  be  due  to  the  plaintiffs  for  work  done  and 
material  furnished  In  the  construction  of 
a  single  track  railroad  along  sections  87, 
38,  39,  and  40  of  defendant's  line.  Both  gen- 
eral and  special  demurrers  were  interposed 
by  the  defendant.  Some  of  the  demurrers 
were  overruled  and  others  sustained.  The 
plaintiffs  filed  their  bill  of  exceptions  to  the 
order  sustaining  certain  grounds  of  the  de- 
murrer, and  the  defendant  by  cross-bill  ex- 
cepted to  the  order  overruling  certain  other 
grounds.  The  petition  alleged  that  the  peti- 
tioners had  entered  into  a  contract  in  March, 
1903,  with  the  East  &  West  Railroad  Com- 
pany to  do  certain  work  required  In  the  con- 
struction of  a  single  track  railroad  for  the 
latter  company  on  the  sections  above  men- 
tioned. Profert  was  made  of  said  contract 
It  was  further  alleged  that  the  Atlanta  ft 
Birmingham  Air  Line  Railway  Company,  the 
defendant,  was  formed  by  a  consolidation  of 
the  East  ft  West  Railroad  Company  and  the 
Chattahoochee-  Terminal  Railway,  and  that 
the  defendant  company  had  undertaken  the 
construction  of  said  sections  of  railroad  and 
assumed  the  place  of  the  East  &  West  Rail- 
road Company  under  the  contract  with  peti- 
tioners, and  became  liable  to  petitioners  in 
the  same  manner  as  the  East  &  West  Rail- 
road Company  would  have  been  had  not  said 
substitution  taken  place.  The  contract  pro- 
vided, among  other  things,  that  "all  ques- 
tions, differences,  or  controversies  which  may 
arise  between  the  company  and  the  contract- 
or, under  or  In  reference  to  this  agreement 
and  specification,  or  fla  performance  or  non- 
performance, or  the  work  to  which  they  re- 
late, or  in  any  way  whatever  pertaining  to 
or  connected  with  said  work,  shall  be  refer- 
red to  the  engineer  of  the  company,  and  his 
decision  shall  be  final  and  conclusive  as  to 
both  parties.    •    •    •    And  It  Is  distinctly 


understood  and  agreed  between  the  parties 
that  the  work  under  this  contract  shall  at 
every  stage  of  its  progress  from  beginning  to 
end  be  subject  to  the  directions,  inspection 
and  acceptance  of  the  engineer,  who  shall 
determine  without  appeal  what  In  any  case  a 
fair  construction  of  the  contract  requires  to 
be  done  by  either  party,  and  whose  measure- 
ments, classifications  and  estimates,  monthly 
or  final,  shall  be  absolutely  conclusive  upon 
both  parties."  The  petition  alleges  that  the 
final  estimate,  which  was  furnished  to  them 
about  the  Slst  day  of  August,  1904,  was  er- 
roneous and  fraudulent  In  various  particu- 
lars, and  failed  to  allow  petitioners  the 
amount  to  which  they  were  entitled  for  work 
done  a!nd  material  furnished.  It  further  ap- 
pears from  the  petition  and  amendments 
thereto  that  the  final  estimate  was  presented 
to  petitioners,  together  with  a  voucher  for  the 
amount  represented  by  said  final  estimate  to 
be  due  them,  by  the  attorney  at  law  for  the 
defendant.  When  the  same  was  so  presented, 
they  protested  that  it  was  Incorrect,  and 
were  thereupon  referred  to  the  engineer  of 
defendant,  one  Jones.  They  sought  to  ob- 
tain access  to  said  Jones,  but  he  was  not  In 
Atlanta,  so  they  wired  to  him  at  Birmingham, 
Ala.,  as  follows :  "Amount  of  voucher  tender- 
ed us  to-day  Is  not  the  full  amount  due  us. 
•  •  •  Will  accept  voucher  pending  future 
adjustment  of  our  claim."  This  telegram. 
It  is  alleged,  was  delivered  to  said  Jones,  and 
after  waiting  24  hours  for  a  reply,  and  no 
reply  having  been  received,  petitioners  ac- 
cepted the  amount  shown  to  be  due  them  by 
said  final  estimate,  and  signed  the  following 
receipt:  "We  acknowledge  to  have  received 
from  the  Atlanta  &  Birmingham  Air  Line 
Railway  the  sum  of  $41,064.67  in  full  pay- 
ment for  all  materials  furnished  and  for  all 
work  and  labor  done  by  us  under  or  In  con- 
nection with  the  contract  [identifying  the  con- 
tract above  set  out].  The  said  contract  being 
now  completed  and  the  said  amount  being  the 
final  payment  to  us  under  the  same,  and  we 
do  hereby  release  the  said  Atlanta  &  Birming- 
ham Air  Line  Railway  from  ail  claims  and 
demands  whatsoever,  for  or  on  account  of 
the  said  contract,  or  for  work  and  labor  done 
and  for  materials  furnished  by  us  In  connec- 
tion with  the  same.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  seals  the 
seventh  day  of  October,  1904.  E.  &  O.  E." 
Petitioners  further  allege  that,  at  the  time 
said  voucher  was  signed  by  them,  they  were 
In  great  financial  distress  and  in  the  most 
pressing  need  of  money,  by  reason  of  the 
work  which  they  had  done  for  the  defendant, 
which  fact  was  known  to  the  defendant,  and 
that  they  were  forced,  by  reason  of  such 
financial  condition,  to  accept  said  sum,  or 
await  the  result  of  protracted  and  expensive 
litigation,  and  that  defendant  took  advantage 
of  said  condition  of  petitioners  and  required 
them  to  sign  said  receipt.  By  amendment  It 
was  farther  alleged  that,  before  accepting  the 
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said  Bum  of  money  and  signing  said  receipt, 
plaintiffs  entered  tbereon  the  letters  "E.  & 
O.  B.,"  being  an  abbreviation  of  the  words, 
"Errors  and  omissions  excepted";  that  said 
abbreviation  is  of  well-known  meaning  in  the 
business  world,  tbe  purirase  being  to  call  in 
question  tbe  correctness  of  the  statement,  ac- 
count, or  receipt,  and  indicate  that  the  cor- 
rectness of  such  statement,  account,  or  re- 
ceipt is  not  admitted  ;  and  that  the  defendant 
took  from  the  plaintiff  said  receipt,  and  turn- 
ed over  to  them  said  voucher  with  full  knowl- 
edge that  it  was  Indebted  to  them  more  than 
the  sum  called  for  by  said  voncher,  and  that 
the  same  was  being  received  by  plaintiff  only 
in  partial  settlement  and  subject  to  future  ad- 
justment. The  defendant  filed  general  and 
special  demurrers.  The  third,  fourth,  and 
fifth  grounds  of  tbe  general  demurrer  are  as 
follows:  "Because  It  appears  by  said  peti- 
tion that  the  said  contract  sued  on  has  been 
settled  and  final  estimates  have  been  furnish- 
ed to  petitioner  tbere<Hi,  and  payments  have 
been  made  and  accepted  according  to  said 
final  estimates  and  have  been  received  by 
said  plaintiffs  on  said  final  estimates.  Said 
settlement  thus  made  Is  sought  to  be  set  aside 
upon  the  ground  of  fraud,  but  no  tender  Is  al- 
leged to  have  been  made,  or  is  in  said  peti- 
tion made,  to  this  defendant  of  the  amount  al- 
leged to  have  been  paid  and  received  under 
said  final  estimate  and  settlement  Because 
tbe  petition  sets  forth  no  cause  of  action. 
Because  said  petition  shows  that  the  said 
defendant  hath  paid  said  plaintiff  for  and  on 
account  of  said  work  done  under  said  contract 
and  that  said  payment  was  accepted  by  said 
plaintiff,  and  shows  no  su£Bcient  reason  why 
said  payment  and  settlement  should  be  set 
aside,  or  any  reason  why  plaintiffs  should  be 
allowed  to  recover."  The  court  sustained  the 
general  demurrer  on  the  grounds  Just  quoted, 
and  dismissed  the  suit  The  plaintiff  ex- 
cepted. 

Smith,  Berner,  Smith  ft  Hastings  and' 
Peeples  &  Jordan,  for  plaintiff  In  error. 
King,  Spalding  &  Little,  for  defendant  in  et^ 
ror. 

BE>CK,  J.  (after  stating  tbe  facts  as  above). 
It  appears  from  the  petition  in  this  case 
that  tbe  plaintiffs  accepted  a  certain  sum 
tendered  by  the  other  party  as  the  full 
amount  dae  under  the  contract,  though  pro- 
testing that  It  was  an  Improper  amount  and 
less  than  they  were  entitled  to,  and  released 
the  defendant,  in  consideration  of  such  pay- 
ment, from  all  further  liability  under  the 
contract  sued  on.  And  it  is  insisted  by  de- 
fendant's counsel  that  this  constituted  an  ac- 
cord and  satisfaction,  and  that  under  Civ. 
Code  1886,  !  3735,  the  plaintiffs  are  conclud- 
ed; tbe  agreement  having  been  actually  ex- 
ecuted by  the  payment  of  the  money.  I>«- 
fendant  insists  that  the  payment  and  accept- 
ance of  tbe  money,  ander  the  facts  set  forth 


in  the  petition,  onder  the  provisions  of  the 
Code  section  of  the  Code  Just  (dted.  Is  bind- 
ing upon  the  plaintiffs  as  an  accord  and  sat- 
isfaction, whether  the  demand  of  tbe  latter 
was  liquidated  or  unliquidated.  Undn'  the 
view  that  we  take  of  the  questions  made  by 
the  record.  It  is  not  necessary  to  decide 
whether  that  contention  be  sound,  or  whether 
section  3785  of  tbe  Code  is  so  modified  by 
tbe  provisions  of  section  3734,  when  the  two 
sections  are  construed  together,  that,  if  plain- 
tiffs' demand  was  for  a  liquidated  amount, 
the  acceptance  of  the  amount  embodied  hi 
the  receipt  constituted  accord  and  satisfac- 
tion, for  In  this  case  the  demand  was  unliqui- 
dated. The  contrary  view,  urged  by  tbe 
plaintiffs.  Is  not  countenanced  by  tbe  anthori- 
ties  when  applied  to  their  case  as  stated  by 
them.  "A  debt  or  demand  Is  liquidated  when 
agreed  on  by  the  parties,  or  fixed  as  to  the 
amount,  by  the  operation  of  law."  Hargroves 
T.  Cooke,  15  Ga.  821.  "The  word  liquidated," 
in  the  sense  of  the  rule  that  payment  of  a 
lesser  sum  Is  a  discharge  of  tbe  remainder 
where  the  amount  In  dispute  Is  unliquidated, 
but  that  It  is  not  a  discharge  where  It  is 
liquidated,  means  that  the  amount  due  has 
been  ascertained  and  agreed  on  by  the  par- 
ties or  fixed  by  operation  of  law.  The  rule 
does  not  apply  where  there  is  a  bona  fide  dis- 
pute as  to  the  amount  actnally  due.  Treat 
V.  Price,  47  Neb.  875,  66  N.  W.  834,  83&"  "A 
demand  is  not  liquidated,  even  if  it  appears 
that  something  is  due,  unless  it  appears  how 
much  is  due;  and  when  It  Is  admitted  that 
one  of  two  specific  sums  is  due,  but  there  Is 
a  general  dispute  as  to  which  is  the  proper 
amount,  the  demand  is  regarded  as  'unliqui- 
dated' within  the  meaning  of  the  term  as  ap- 
plied to  the  subject  of  accord  and  satisfac- 
tion. Lestienne  v.  Ernst,  6  App.  Div.  373,  39 
N.  Y.  Snpp.  199,  200,  citing  Nassoiy  v.  Tbm- 
llnson,  148  N.  T.  326,  331,  42  N.  £.  715.  51 
Am.  St  Rep.  686;  Ives  v.  Jefferson  County 
Sup'rs,  18  Wis.  166,  168;  Clark  v.  Dutton,  69 
111.  521,  523;  Greenlee  v.  Mosnat,  116  Iowa, 
536,  90  N.  W.  338,  338,  citing  Nassoiy  v.  Tom- 
llnson,  148  N.  Y.  326,  42  N.  £1  715.  61  Am.  St 
Rep.  695."  The  two  latter  quotations  were 
taken  from  6  Words  ft  Phrases,  4174. 

A  brief  reference  to  some  of  the  items  of 
tbe  account  upon  which  the  plaintiffs'  de- 
mand In  this  suit  Is  based  will  produce  the 
conviction  at  once  that  it  was  unliquidated. 
One  of  tbe  items  alleged  to  be  due  to  peti- 
tioners was  for  removing  a  certain  number 
of  cubic  yards  of  dirt,  which  "petitioners 
show  that  they  were  compelled  to  handle  in  a 
manner  not  contemplated  by  the  contract 
and  not  provided  for  by  the  contract  and 
that  said  work  was  reasonably  worth  the 
snm  at  which  it  has  been  charged  iq;>  [in  the 
petition]."  Another  large  item  was  for  han- 
dling "wet  excavation,"  and  "petitioners  show 
that  no  contract  price  was  fixed  for  handling 
wet  excavation,  and  that  a  customary  and 
reasonable  allowance  f<ff  tbe^same  would 
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Jiare  been  $1.S0  per  cubic  yard,"  and  tbat  on- 
ly 70  cents  per  cubic  yard  "was  allowed  for 
the  same  according  to  the  final  estimate  of 
the  defendant."  And  "petitioners  further 
show  that  the  fills  or  slides  in  the  tunnel 
amounted  to  S4216  cubic  yards,  and  that  $8 
per  cubic  yard  was  a  reasonable  price  for 
handling  this  work,  and  petitioners  show  that 
no  price  was  fixed  in  the  contract  for  the 
paym«it  of  the  same,  but  the  defendant  com- 
pany  arbitrarily  undertook  to  fix  the  price  at 
91.25  per  cubic  yard."  Another  item  was  for 
lumber  which  it  Is  alleged  was  improperly 
rejected  by  the  defendant's  engineer.  It  Ifl 
unnecessary  to  enumerate  all  of  the  items 
charged  In  the  petition,  as  it  sufficiently  ap- 
pears from  what  has  been  shown  that  the  In- 
-debtedness  due  to  the  plaintifFs  by  the  de- 
fendant was  not  ascertained  or  agreed  upon 
by  the  parties,  and  can  not  be  regarded  as 
"liquidated"  within  the  meaning  of  the  term, 
as  applied  to  the  subject  of  accord  and  sat- 
isfaction. 

The  mere  fact  that  the  defendant  acceded 
to  the  estimate  of  the  engineer,  and  was 
willing  to  pay  that  amount  without  attacking 
It,  and  tend«»red  that  amount  with  the  condi- 
tion embodied  in  the  receipt  or  release,  did 
not  have  the  effect  to  render  the  plaintiffs' 
unliquidated  demand  a  liquidated  one.  It 
did  not  render  it  one  "ascertained  and  agreed 
upon  by  the  parties  or  fixed  by  operation  of 
law."  In  the  case  of  .Chicago  Railway  Co. 
V.  Clark,  178  U.  S.  853,  20  Sup.  Ct  OH  44 
li.  Ed.  1099,  it  was  said:  "The  proposition 
is  that  the  release  was  given  without  consid- 
eration, and  that  Clark  was  entitled  to  recov- 
er, so  far  as  the  Items  of  $40,000  and  $9,558.63 
were  concerned,  on  the  principle  that,  where 
a  liquidated  sum  Is  due,  the  payment  of  a 
less  snm  in  satisfaction  thereof,  though  ac- 
cepted as  satisfaction.  Is  not  binding  as  such, 
for  want  of  consideration.  Cumber  r.  Wane, 
1  Strange,  426.  The  rule  therein  laid  down 
has  been  must  questioned  and  qualified. 
Goddard  v.  O'Brien,  9  Q.  B.  Dlv.  37;  Slbree  v. 
Tripp,  IS  M.  &  W.  23 ;  Oouldery  v.  Bartrum, 
19  Ch.  D.  394;  Foakes  v.  Beer,  9  App.  Gas. 
QOS :  Notes  to  Cumber  t.  Wane,  In  1  Smith's 
Ijeadlng  Cases,  606;  12  Harvard  Law  Re- 
view, 621.  The  result  of  the  modern  cases  Is 
that  the  rule  only  applies  when  the  larger 
sum  Is  liquidated,  and  when  there  Is  no  con- 
sideration whatever  for  the  surrender  of  part 
of  it;  and,  while  the  general  rule  must  be 
regarded  as  well  settled,  It  is  considered  so 
far  with  disfavor  as  to  be  confined  strictly 
to  cases  within  It  *  *  *  And  the  cases 
are  many  in  which  it  has  been  held  that, 
where  an  aggregate  amount  Is  in  dispute,  the 
payment  of  a  specified  sum  conceded  to  be 
due — ^that  Is,  by  Including  certain  Items,  but 
exdndlng  disputed  items— on  condition  that 
the  sum  so  paid  shall  be  received  in  full  sat- 
isfaction, will  be  sustained  as  an  extin- 
guishment of  the  whole  In  Fuller  ▼.  Kemp, 
138  N.  Y.  231,  33  N.  B.  1034,  20  L.  R.  A. 
78R,  where  certain  items  of  an  account  were 


dlq;»uted,  and  certain  Items  were  undisputed, 
and  defendant  paid  plaintiff  only  the  amount 
of  the  undisputed  items,  the  court  held  that 
the  dispute  over  certain  of  the  items  made 
the  account  an  unliquidated  one,  and  that 
plaintiff,  by  accepting  the  amount  of  the  un- 
disputed items  with  notice  that  it  was  sent 
as  payment  in  full,  was  precluded  from  re- 
covering the  balance  of  his  demand." 

The  demand  of  the  plaintiff  being  unliqui- 
dated, It  neceaearily  follows  that  the  tender 
or  offer  of  the  sum  mentioned  in  the  receipt 
upon  the  terms  recited  therein  was  in  effect 
an  accord  and  satisfaction.    By  the  accep- 
tance on  the  part  of  the  plaintiffs  of  the  sum 
named  and  the  signing  of  the  receipt  con- 
taining the  conditions  upon  which   It  was 
offered,  the  agreement  to  accept  less  than  the 
amount  of  the  unliquidated  demand  became 
executed,  and,  when  the  plaintiff  attempted  to 
collect  the  balance  of  his  demand,  the  defend- 
I  ant  could  plead  the  executed  agreement  as 
I '  an   accord  and  eatlsfactlon.    And  this  con- 
clusion is  not  affected  by  the  fact  that  at  the 
time  of  signing  said  receipt  the  plaintiffs  en- 
tered thereon  the  letters  "B.  &  O.  E.,"  which 
were  abbreviations  for  the  words,  "errors  and 
omissions   excepted."    It   appeared   by   said 
petition  that  said  voucher  was  presented  to 
the  plaintiff  by  J.  J.  Spalding,  attorney  at 
law  for  defendant;  that  the  said  receipt  was 
signed  and  delivered  to  the  said  Spalding; 
that  the  petitioners  were  Informed  in  effect 
by  the  said  Spalding,  prior  to  accepting  said 
voucher  and  cashing  the  same,  that  he  had 
no  authority  and  could  not  give  them  any 
relief  in  regard  to  their  complaints,  as  set 
forth  in  their  petition  and  amendments  there- 
to; and  that,  without  other  or  further  com- 
munication from  any  agent,  officer,  or  attor- 
ney of  the  defendant,  the  said  plaintiffs  re- 
ceived the  amount  of  said  voucher  and  sign- 
ed the  said  receipt  /Where  a  certain  sum  of 
money  is  tendered  by  a  debtor  to  a  creditor 
on  the  condition  that  he  accept  it  In  full  sat- 
isfaction of  his  demand,  the  sum  due  being  In 
dispute,  the  debtor  must  either  refuse  the 
tender  or  accept  It  as  made,  subject  to  the 
condition.    If  he  accept  It  be  accepts  the 
condition  also,  notwithstanding  any  protest 
I  he  may  make  to  the  contrary./  "A.,  being  in- 
i  debted  to  B.  in  an  uncertain  amount  sent  to 
i  the  C.  Bank  the  amount  whldb  A.  conceded  to 
:  be  due,  with  Instructions  to  pay  the  sum  to 
B.,  but  only  in  full  settlement  and  on  bis 
!  signing  a  receipt  to  that  effect    B.,  protest- 
;  ing  that  more  was  due,  accepted  the  money, 
I  and  signed  the  receipt  but  caused  the  bank  to 
I  send  back,  accompanying  the  receipt,  a  let- 
ter declaring  that  be  only  received  the  money 
:  on   account   and   not   in   settlement    Held 
'  that  by  receiving  the  mon^,  he  had  accepted 
I  the  condition  on  which  it  was  tendered,  and 
that  his  protest  availed  nothing.    Held,  fur- 
.  ther,  that  the  terms  ot  the  receipt  and  the 
j  refusal  of  the  bank  to  pay  the  money  except 
j  upon  his  signing  it  were  notice ^to  him  that 
I  the  bank  had  no  autbori||^^  to  ^jqI^^  exc^t 
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on  the  condition  that  It  shonld  be  received  In 
full  settlement"  Treat  v.  Price,  47  Neb.  875, 
66  N,  W.  835.  /"When  a  party  makes  an  of- 
fer of  a  certain  sum  to  settle  a  claim,  when 
tbe  sum  in  controversy  Is  open  and  unliqui- 
dated, and  be  attaches  to  his  offer  the  con- 
dition that  tbe  sum,  if  taken  at  all,  must  be 
received  in  full  satisfaction  of  tbe  claim  in 
dispute,  and  the  party  receives  the  money, 
be  takes  it  subject  to  tbe  condition  attached 
to  it,  and  it  will  operate  as  an  accord  and 
satisfaction,  even  though  the  party  at  tbe 
time  of  receiving  the  mon^  declares  that  be 
will  not  receive  it  In  that  manner,  bat  only 
In  part  payment  of  bis  debt  as  far  as  it  goes." 
McDanlels  v.  Lapbam,  21  Vt  222.  "The  mere 
act  of  receiving  the  money  to  an  agreement  to 
accept  tbe  same  on  the  conditions  upon  which 
it  was  offered."  McDanlels  v.  Bank  of  Rut- 
land, 29  Vt.  230,  70  Am.  Dec.  40ffi:/ 

Tbe  claim  that  this  release  Is  not  binding, 
because  tbe  sum  named  in  tbe  final  estimate 
was  fraudulently  fixed,  cannot  avail  tbe 
plaintiffs.  As  plaintiffs  themselves  did  tbe 
work  and  were  on  the  ground,  they  were  in 
possession  of  all  data  necessary  to  determine 
whether  the  engineer's  estimate  was  correct 
or  incorrect,  and,  If  Incorrect,  to  what  ex- 
tent, and  whether  his  conduct  was  fair  or  un- 
fair. The  petition  shows  not  only  opportuni- 
ty of  knowledge  and  notice,  but  actual  knowl- 
edge of  the  facts  by  which  they  could  have 
made  good  tbeir  present  complaint  that  the  fi- 
nal estimate  was  Incorrect,  unfair,  and  fraud- 
ulent That  being  the  case,  they  did  not  sign 
tbe  receipt  in  ignorance  of  tbe  fraud  upon 
tbe  part  of  tbe  engineer,  or  of  the  mistake 
made  by  him ;  and  having  so  signed  the  re- 
lease witb  such  notice,  and  accepted  payment 
tbey  are  now  bound  by  tbe  same.  Tbe  plain- 
tiffs bad  full  opportunity  for  knowing  tbe 
truth,  and.  If  tbey  did  not  ascertain  It  witb 
such  opportunity  to  Inform  themselves.  It 
was  because  of  negligence  upon  their  own 
part,  and  eqnlty  will  not  now  relieve  them  of 
its  consequences.  "It  is  true  courts  of  equity 
will  grant  relief  for  ignorance,  as  well  as  for 
a  mistake  of  fact;  but  the  principles  on 
which  relief  is  granted  in  those  cases  are 
very  different  When  the  party  has  acted  In 
ignorance  of  facts  merely,  courts  of  equity 
will  never  aEFord  relief  where  actual  Imowl- 
edge  conld  have  been  obtained  by  tbe  exer- 
cise of  due  diligence  and  inquiry.  That,  was 
tlie  very  point  determined  In  the  case  of  Pen- 
ny V.  Martin,  4  Johna  Cb.  (N.  Y.)  667.  Jus- 
tice Story  has  also  observed  (1  Eq.  Jur.  {  146, 
and  note)  that  'it  is  not  sufiSclent  that  tbe 
fact  Is  material,  but  it  nnist  be  such  that  be 
conld  not  by  reasonable  diligence  get  knowl- 
edge of  when  he  was  first  put  ui>on  Inquiry; 
for,  If  by  such  reasonable  diligence  he  could 
have  obtained  knowledg^e  of  the  fact  equity 
will  not  relieve  bim,  since  that  would  l)e  to 
encourage  culpable  negligence.' "  McDanlels 
V.  Bank  of  Rutland,  supra.  But,  even  if  this 
were  not  tbe  case,  we  think  the  contention  of 
tbe  defendant  company  is  sound  when  it  in- 


sists that  tbe  plaintiffs,  having  reodved  the 
amount  of  money  tendered  by  tbe  defendant 
in  settlement  of  this  claim,  and  having  ex- 
ecuted a  full   release,  cannot  set  aside  tbe 
same  without  having  first  as  a  condition  pre- 
cedent to  filing  his  suit,  tendered  back  tbe 
money  received.    The  plaintiffs  received  the 
sum  of  $41,664.67.    They  received  it  on  terms 
and  conditions  stated  in  the  receipt  signed  by 
them,  and  they  oogbt  not  to  be  permitted  to 
retain  It  and  repudiate  an  executed  agree- 
ment   The  case  as  presented  by  the  record 
makes  applicable  the  language  of  Mr.  Justice 
Cobb  In  the  case  of  Hamilton  ft  Co.  v.  Stew- 
art 105  6a.  300,  31  S.  E.  184:    *The  reten- 
tion of  tbe  amonnt  forwarded,  declared  to  be 
in  full  settlement  of  the  claim  held  by  tlie 
person  to  whom  it  is  sent  coupled  witb  a 
failure  within  a  reasonable  time  to  decline 
tbe  proposition,  will  raise  a  conclusive  pre- 
sumption of  an  acceptance  of  the  terms  and 
conditions  set  fortb  in  tbe  proposal.    While, 
of  course,  a  party  cannot  be  bound  by  a  set- 
tlement unless  be  assents  to  its  terms,  still 
this  assent  may  be  Implied  from  the  circum- 
stances, and  conduct  inconsistent  with  a  re- 
fusal would  raise  a  presumption  of  assent 
upon  which  the  other  party  would  have  a 
right  to  act    Nothing  conld  be  clearer  than 
tbe  proposition  that  where  one  person  deliv- 
ers to  another  property,  to  be  retained  upon 
a  condition  stated,  the  party  receiving  it  can- 
not retain  the  property  and  repudiate  tbe  con- 
dition."   See,  also,  tbe  cases  of  East  Tenne» 
see,  v.  ft  6.  Ry.  Co.  v.  Hayes,  83  6a.  568.  10 
S.  E.  350,  and  Walker  v.  Wadley,  124  6a.  283, 
52  S.  E.  904.    Again,  it  was  held  in  the  case 
of  Strodder  v.  Southern  6ranlte  Co.,  94  6a. 
626,  19  S.  E.  1022:    "Where  an  accord  and 
satisfaction  is  fully  executed,  the  party  re- 
ceiving the  money  from   the  other  cannot 
rescind  on   tbe  ground  of   fraud     •    •     * 
without  refunding  or  offering  to  refund  tbe 
money  which  was  tbe  fruit  of  the  accord  and 
satisfaction.    If  any  exception  to  this  general 
rule  results  from  Inability,  by  reason  of  pov- 
erty, to  restore  the  money,  it  is  only  when  tbe 
fraud  is  not  discovered    •    »    »    until  aft- 
er tbe  money  has  been  expended,  or  otherwise 
put  beyond  the  power  and  control   of   tbe 
plaintiff.    To  use  and  appropriate  tbe  money 
with  knowledge  of  the  Imposition  would  be 
a  ratification  of  the  settlement"    We  do  not 
think  that  this  ruling  Is  in  conflict  with  tlie 
case  of  Robinson  v.  Leatberbee,  120  Ga.  901. 
48  S.  E.  880,  as  it  does  not  appear  in  that 
case  that  the  mon^  was  tendered  on  condi< 
tion  that  It  should  he  accepted  in  full  settle- 
ment of  the  account ;  but  If  It  is  In  conflict 
then  tlie  case  of  Robinson  v.  Leatberliee  nanst 
yield  to  tbe  earlier  decisions  which  ax*  an- 
tbority  for  tbe  ruling  here  made. 

It  follows  from  the  foregoing  that  tbe 
court  did  not  err  In  sustaining  tbe  general 
demurrer  and  dismissing  tbe  action. 

Judgment  affirmed  on  tbe  main  bill  of  ex- 
ceptions. Cross-bill  of  exceptions  dismissed. 
All  the  Justices  concur.  GoOglc 
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PINNEBAD  ▼.  PINNEBAD. 
(Supreme  Court  of  GeoiKia-    Aug.  14,  1007.) 

1.  New  Tbialt-Biukf  or  Etidenob— Disiuss- 
AX  OF  Motion. 

Unleaa  there  la  an  order  of  the  court  re- 
lieving the  movant  in  a  motion  for  a  new  trial 
of  the  necessity  of  filing  a  brief  of  the  evidence 
in  accordance  with  the  terms  of  Civ.  Code  1S95, 
f  54S4,  whenever  the  time  fixed  by  the  provisions 
of  that  section  for  the  filing  of  the  brief  of  evi- 
dence haa  expired,  the  motion  for  a  new  trial 
is  ripe  for  dismissal  at  any  time  that  the 
judge  has  jurisdiction  to  entertain  a  motion 
to  that  effect.  Leave  to  prepare  and  file  a 
brief  of  the  evidence  on  or  before  the  bearing 
in  vacation  must  be  unequivocally  granted,  else 
the  movant  cannot  justify  the  omission  to  follow 
the  practice  required  in  the  section  above  cited. 
Gould  y.  Johnston,  123  Ga.  765,  51  S.  E.  60& 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  |  273.] 

2.  ApPEAXr— Review— Motion  foe  New  Taixl 
— Dismissal. 

Where  the  order  setting  the  bearing  of  the 
motion  for  a  new  trial  in  vacation  is  susceptible 
of  a  construction  which  would  allow  the  movant 
to  prepare  and  file  a  brief  of  the  evidence  at  a 
given  time  in  the  future,  and  of  a  construction 
which  would  not  preserve  this  right,  the  Su- 
preme Court  will  adopt  that  construction  of  the 
order  which  is  placed  upon  it  by  the  judge  ^ho 
granted  it,  when  at  the  final  hearing  be  dis- 
misses the  motion  for  a  new  trial  on  account 
of  the  failure  to  file  the  brief  of  the  evidence. 
Brown  v.  Richards,  114  Ga.  318,  40  S.  B.  224. 

3.  SaMR— CONSTBUCTION    OF  OBDEB. 

Inasmuch  as  the  statute  expressly  declares 
that  a  brief  of  the  evidence  accompanying  b 
motion  for  a  new  trial  must  be  filed  dunng  the 
term  at  which  the  trial  was  had,  and  it  is 
frequently  true  that  the  purpose  of  a  movant  in 
procuring  the  order  allowing  additional  time 
after  the  expiration  of  a  term  to  amend  the 
motion  at  any  time  before  the  final  hearing 
ia  simply  to  reserve  the  right  of  amending  the 
grounds  of  the  motion,  an  ord^r  which,  after 
reciting  that  it  is  impossible  to  make  and  com- 
plete the  brief  of  the  testimony  in  a  case  before 
the  adjournment  of  court,  provides  that  the  mo- 
tion be  heard  and  determined  on  a  named  date 
in  vacation,  "and  that  movant  may  amend  said 
motion  at  any  time  before  the  final  hearing," 
will  not.  when  construed  by  the  judge  who 
granted  it  as  authorizing  only  30  days  from  the 
time  the  motion  is  filed  within  which  to  file 
the  brief  of  the  evidence,  be  differently  con- 
strued by  the  Supreme  Court  Barnes  v.  M.  & 
N.  R.  Co.,  105  Ga.  495,  30  S.  E.  883. 

4.  SrlPtTLATIONB— BbIEF   OF  EVIDENCE— FAIL- 

UBE  TO  File. 

When,  in  a  case  of  the  character  referred 
to  in  the  preceding  note,  there  is  nothing  to 
indicate,  from  the  orders  passed  from  time  to 
time  postponing  the  hearing  of  the  motion  for 
a  new  trial,  that  the  respondent  has  waived 
the  right  to  object  to  a  brief  of  the  evidence 
being  filed  after  the  expiration  of  30  days  from 
the  date  that  the  motion  was  filed,  it  is  no 
sufficient  reason  to  overrule  a  motion  to  dismiss 
the  motion  for  a  new  trial  that  there  was  an 
agreement  between  counsel  to  insert,  in  one  of 
the  orders  continuing  the  motion,  passed  after 
the  expiration  of  30  days  from  the  date  that  the 
motion  for  a  new  trial  was  filed,  a  provision 
that  the  motion  might  be  thereafter  perfected 
in  any  way;  it  not  appearing  that  such  agree- 
ment was  in  writing,  and  no  steps  having  been 
taken  to  amend  the  order  which  it  is  claimed 
should  have  contained  this  provision. 
'    (Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  Ck>unty; 
L.  A.  Parker,  Judge. 


Action  by  Vincent  Plnnebad  against  B.  J. 
PInnebad.  From  the  Judgment,  plaintiff 
brings  error.    Affirmed. 

See  57  S.  B.  89. 

Crovatt  &  Whitfield  and  Jno.  M.  Graham, 
for  plaintiff  in  error.  D.  W.  Krausa,  for 
defendant  in  error. 

COBB,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  dis- 
qualified. 


JORDAN  T.  DOOLT. 
(Supreme  Court  of  Georgia.    Oct  8,  1807.) 

1.  Wbit  OF  Ebbob— Review— Gbart  of  New 
Tbial. 

The  rule  that  the  first  grant  of  a  new  trial 
will  not  be  disturbed,  except  where  the  verdict 
is  demanded  by  the  evidence,  is  applicable  to 
a  case  where  two  successive  verdicts  have  been 
rendered,  one  for  the  plaintiff  and  the  other  for 
the  defendant,  and  where  in  each  instance  a 
new  trial  was  granted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  38,  63.] 

2.  New  Tbiax — Conflicting  Evidence. 

The  evidence  was  conflicting,  and  the  court 
did  not  abuse  his  discretion  in  vacating  the 
verdict  and  granting  a  new  trial. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  {{  144,  145;  vol.  3,  Appeal 
and  Error,  {  8871.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Banks  County; 
(X  H.  Brand,  Judge. 

Action  by  G.  W.  Dooly  against  R.  H.  Jor- 
dan. Verdict  for  defendant  From  an  or- 
der granting  a  new  trial,  he  brings  oror. 
Affirmed. 

C.  B.  Faulkner  and  Fletcher  M.  Johnson, 
for  plaintiff  In  error.  J.  C.  Edwards,  J.  J. 
Bowden,  and  A.  J.  Grlfiln,  for  defendant  in 
error. 


EVANS,  J.  The  case  was  complaint  for 
land,  and  the  paramount  issue  was  that  two 
of  the  plaintiff's  muniments  of  title  were 
▼old  for  usury.  The  evidence  upon  this  point 
was  conflicting.  The  Jury  returned  a  verdict 
f<w  the  defendant,  and  the  court  granted  a 
new  trial.  The  bill  of  exceptions  complains 
of  the  judgment  granting  a  new  trial. 

It  appears  from  the  record  that  the  case 
was  tried  at  a  previous  term  of  the  court, 
and  resulted  in  a  verdict  for  the  plaintiff, 
which  was  set  aside  on  motion  for  new  trial. 
Counsel  for  plaintiff  in  error  insist  that  there 
is  no  merit  in  the  various  grounds  of  the 
motion,  and  that,  as  this  Is  the  second  ver- 
dict which  has  been  rendered  in  the  case,  the 
court  abused  his  discretion  In  ordering  a  new 
trial.  It  is  true  that  this  is  the  second  ver- 
dict, but  it  is  not  the  second  concurrent  ver- 
dict The  reason  of  the  rule  that  a  second 
concurrent  verdict  (where  no  error  of  law  has 
been  committed)  should  not  be  disturbed  ex- 
cept In  cases  where  the  verdict  is  strongly 
and  decidedly  against  the  weight  of  the  evl- 
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dence,  and  manlfeBtly  wrong,  Is  that  tbe  Jni7 
are  tbe  Jndgea  of  tbe  facta,  and,  when  thla 
arbiter  baa  twice  spoken,  tbelr  conclusions 
sbould  not  be  Itgbtly  set  aside.  Detbrage  y. 
Rome,  125  Oa.  806,  54  S.  E.  654,  and  cases 
Cited.  But  wbere  tbe  verdict  is  for  one 
litigant,  and  tbat  is  set  aside,  and  tbe  next 
▼erdlet  Is  for  the  other  litigant,  tbe  last  ver- 
dict, instead  of  having  the  Indorsement  and 
approval  of  tbe  first,  is  actually  repugnant 
thereto.  Hence  the  role  that  the  first  grant 
of  a  new  trial  will  not  be  disturbed,  except 
In  cases  where  tbe  verdict  is  demanded  by 
tbe  evidence,  is  applicable  to  a  case  where 
two  successive  verdicts  have  been  rendered, 
one  for  tbe  plaintUf  and  tbe  other  for  tbe 
defendant,  and  wbere  in  each  instance  a  new 
trial  has  been  granted. 

Tbe  evidence  in  tbe  case  at  bar  upon  tbe 
controlling  issae  was  in  hopeless  conflict, 
and  tbe  Judge  did  not  abuse  bis  discretion  in 
granting  a  new  trial. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


8HREVB  et  al.  v.  PENDI/ETON,  Judge. 
(Supreme  Coart  of  Georgia.    Oct  8,  1907.) 

1.  Judges  —  Mandawb    to    Co-obdinatk 
Jddoe. 

When  duties  are  imposed  on  a  Judfre  of  the 
superior  court  as  an  officer,  another  judge  of 
the  superior  court  has  no  power  to  issue  a 
mandamus  to  compel  the  performance  of  such 
duties. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  29.  Judges,  f  94.] 

2.  Appkai>-Reviicw. 

One  superior  court  Judge  having  no  power 
to  issue  a  mandamus  SKainst  another  superior 
court  judge  to  compel  the  discharge  of  an  offi- 
cial function,  this  court  will  not  inquire  into 
the  merits  of  the  case,  but  will  affirm  the  judg- 
ment refusing  to  grant  a  mandamus  absolute. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County ; 
H.  M.  Holden,  Judge. 

Application  by  S.  C.  Shreve  and  others  for 
writ  of  mandamus  to  J.  L.  Pendleton,  Judge. 
From  an  order  denying  tbe  writ,  applicants 
bring  error.    Affirmed. 

Anderson,  Felder,  Rountree  te  Wilson,  for 
plaintitrs  in  error.  W.  O.  Wilson,  for  defend- 
ant in  error. 

EVANS,  J.  Applicants  desired  to  Incorpo- 
rate a  town  agreeably  to  tbe  provisions  of 
Pol.  Code  1»»5,  §§  683-687.  They  filed  a  peti- 
tion in  the  superior  court  of  Fulton  county 
(which  is  embraced  In, the  Atlanta  Judicial 
circuit),  in  which  it  was  alleged  that  the  vari- 
ous provisions  of  tbe  foregoing  Code  sections 
bad  been  complied  with,  and  prayed  an  order 
directing  the  clerk  of  tbe  superior  court  of 
Fulton  county  to  Issue  a  certificate  of  Incor- 
poration. A  property  owner  filed  a  caveat 
to  tbe  granting  of  tbe  order  prayed  for,  and 
the  case  was  submitted  to  tbe  Judge  on  an 


agreed  statement  of  facts.  The  Jndge  of  tbe 
Atlanta  circuit,  for  reasons  assigned  in  his 
Judgmoit,  based  on  conclusions  of  law  from 
the  admitted  facts,  refused  to  direct  tbe  clerk 
of  tbe  superior  court  of  Fulton  county  to  Is- 
sue a  certificate  of  Incorporation.  Whereupon 
applicants  applied  to  tbe  Judge  of  tbe  supe- 
rior courts  of  the  Northern  circuit  for  tbe 
writ  of  mandamus  to  compel  tbe  signing  of 
tbe  order  directing  tbe  clerk  to  issue  a  cer- 
tificate of  incorporation.  Tbe  Jndge  of  tbe 
Northern  circuit  granted  a  mandamus  nisi, 
and  upon  the  coming  in  of  the  answer  denied 
a  maqdamus  absolute.  Tbe  writ  of  error 
complains  of  tbe  refusal  to  make  tbe  manda- 
mus absolute. 

We  think  an  insurmountable  obstacle  coin 
fronts  the  plaintiffs  before  the  merits  of  their 
case  can  be  considered.  It  Involves  a  ques- 
tion of  such  grave  concern  tbat  it  is  well  that 
it  should  be  settled  before  any  serious  com- 
plication may  arise  from  one  Judge  Invading 
the  Jurisdiction  of  another  Judge  of  co-ordi- 
nate power,  and  compelling  him  by  mauda- 
mus  to  do  an  act  which,  though  not  strictly 
Judicial  in  character,  appertains  to,  and  Is  de- 
volved upon,  tbe  judicial  officer.  If  one 
Judge  of  the  superior  court  is  without  Juris- 
diction to  issue  the  writ  of  mandamus  against 
another  Judge  of  tbe  superior  court  to  compel 
the  performance  of  an  act  appertaining  to 
tbe  letter's  Judicial  office,  this  court  will  not 
reverse  the  Judgment  refusing  tbe  writ.  Har- 
ris et  al.  V.  Sheffield,  Judge,  128  Oa.  299.  57 
S.  E.  805. 

At  common  law,  tbe  writ  of  mandamus 
Issued  from  tbe  court  of  King's  Bench,  and 
was  directed  to  any  person,  corporation,  or 
inferior  court  of  Judicature,  requiring  them 
to  do  some  particular  thing,  therein  specified, 
which  pertains  to  their  office  and  duty,  and 
which  tbe  court  of  King's  Bench  bad  pre- 
viously determined,  or  at  least  supposes,  to 
be  consonant  with  right  and  Justice,  and 
wbere  there  is  no  other  adequate  and  speci- 
fied remedy.  Merrill  on  Mandamus,  {  1.  In 
tbe  Constitution  of  Georgia  adopted  in  1798 
(article  8,  I  7),  power  was  conferred  on  tbe 
Judges  of  the  superior  court  to  issue  writs 
of  mandamus,  and  all  other  writs  whtcb  may 
be  necessary  for  carrying  their  powers  fully 
into  effect  In  cases  wliere  the  manner  and 
time  of  exercising  this  power  is  not  prescrib- 
ed by  statute,  we  have  to  look  to  the  common 
and  statute  law  of  England,  as  of  force  at 
tbe  time  of  our  adopting  statute.  Johnson 
V.  State,  1  Ga.  273.  Our  present  Constltntlon 
omits  any  reference  to  the  writ  of  mandamus, 
but  tbe  statute  (Civ.  Code  1895,  S  4321)  de- 
clares tbat  tbe  Judges  of  tbe  superior  courts 
have  authority  to  grant  for  their  respective 
circuits  writs  of  mandamus.  "AU  official  dor 
ties  sbould  be  faithfully  tulfllled,  and  when- 
ever, from  any  cause,  a  defect  of  legal  Jus- 
tice would  ensue  from  a  failure  or  lmprop» 
fulfillment,  tbe  writ  of  mandamns  may  issue 
to  compel  a  due  performance  Utbm  te  n« 
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other  specific  legal  remedy  for  the  legal 
rights."  Cly.  Code  1806,  i  4867.  This  sec- 
tion of  the  Code  at  first  blush  seems  sufficient- 
ly broad  to  cover  every  case  of  official  Inac- 
tion; but,  compreheoslTe  as  It  Is,  it  canuot 
extend  to  every  case  of  failure  to  perform 
official  duty.  For  instance,  suppose  the  Su- 
preme Court  should  arbitrarily  refuse  to  de- 
cide a  case  within  the  time  limited  by  the 
Constitution,  no  one  would  contend  that  the 
Judge  of  the  trial  court,  whose  decision  is 
under  review,  could  compel  acti<m  by  issuing 
the  writ  of-  mandamus  at  the  instance  of 
either  litigant.  Tlila  Is  so  for  the  reason  tliat 
the  writ  issues  only  from  a  superior  court  to 
an  inferior  court  to  do  those  acts  which 
clearly  appertain  to,  their  duty.  The  very 
etymology  of  the  word  "mandamus — we  com- 
mand"— implies  superior  power,  the  power  of 
a  superior  authority  to  compel  an  official  or 
Inferior  Judicature  to  act.  The  same  reason 
which  prohibits  an  inferior  court  from  con- 
trolling the  conduct  of  a  superior  tribunal 
applies  Just  as  cogently  to  the  effort  of  one 
Judge  to  compel  the  action  of  another  Judge 
of  co-ordinate  Jurisdiction  and  power.  The 
statute  requires  a  Judge  of  the  superior 
court  to  decide  a  motion  for  a  new  trial  with- 
in a  specified  time,  yet  no  one  would  contend 
that  a  Judge  of  another  circuit  had  such  su- 
pervisory power  as  to  compel  his  action  by 
mandamus.  The  question  was  squarely  be- 
fore the  Alabama  Supreme  Court,  in  State 
ex  reL  Thompson  v.  Circuit  Judge  of  Mobile, 
9  Ala.  338,  where  It  was  held  that  where  the 
statute  imposes  the  duty,  not  upon  the  In- 
dividual, but  upon  the  officer.  In  the  absence 
of  an  express  statute,  one  circuit  Judge  tias 
not  the  power  to  Issue  a  mandamus  to  an- 
other circuit  Judge.  The  Incorporation  of  a 
town  or  village  is  not  by  the  Judge  sitting  as 
an  individual,  but  by  the  superior  court  PoL 
Code  1895,  If  685-687.  A  part  of  this  ma- 
chinery consists  of  a  petition  filed  in  the  su- 
perior court  The  Code  sections  contemplate 
a  vote  by  the  qualified  voters  of  the  territory 
to  be  Included  in  the  proposed  town,  and  a 
certificate  of  the  result,  by  the  managers  of 
the  election  to  "the  superior  court  of  the 
county  in  case  a  majority  of  all  the  qualified 
TOters  residing  within  such  boundary  shall 
vote  in  favor  of  such  Incorporation."  Then 
follows  section  687,  which  provides  that  "up- 
on the  filing  of  such  certificate,  the  euperior 
court  shall,  by  an  order,  direct  the  clerk  of 
said  court  to  Issue  a  certificate  of  the  in- 
corporation of  such  town  or  village,"  etc.  It 
seems  clear  to  us  that  the  purpose  of  the 
Legislature  was  to  confer  upon  the  superior 
court  power  and  authority  to  Incorporate 
towns  or  villages.  For  the  purpose  of  this 
argument  It  Is  Immaterial  whether  the  pow- 
er was  conferred  on  the  court  or  the  Judge 
thereof  as  an  officer.  Certainly  it  was  not 
conferred  upon  the  individual  temporarily 
fliling  the  Judicial  office  to  act  as  an  individu- 
al.   The  action  which  applicants  for  lncori>o- 
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ration  desired  the  Judge  to  take  was  official, 
was  the  i)erformance  of  an  act  as  Judge  of 
the  superior  court  In  our  Judgment  one 
Judge  of  the  superior  court  cannot  issue  a 
mandamus  to  another  Judge  of  the  superior 
court  to  compel  the  performance  of  an  official 
act 

But  it  may  be  argued,  if  the  applicants  for 
Incorporation  are  denied  this  particular  reme> 
dy,  they  will  be  without  any,  inasmuch  as 
the  Supreme  Court  cannot  issue  a  writ  of 
mandamus  in  a  case  of  this  character  (Cen- 
tral R.  R.  T.  Miller,  91  Ga.  83,  16  S.  E.  256), 
nor  review  by  writ  of  error  the  action  of  the 
superior  court  granting  or  refusing  a  charter 
(Mangham  v.  Mallory,  128  Ga.  430,  57  S.  El 
688). '  We  reply  In  the  language  of  Mr.  Jus- 
tice Crawford,  in  Russell  v.  Cooley,  69  Ga. 
218:  "The  same  difficulty  would  arise,  and 
the  citizens  be  equally  remediless,  if  the 
Judge  were  to  refuse  to  hold  his  courts,  re- 
fuse to  punish  persons  convicted  of  crime, 
or  discharge  any  other  official  duty  incum- 
bent upon  him.  The  remedy  in  all  such  cases 
lies  in  Impeachment."  There  may  be  found 
some  loose  obiter  dicta  among  our  decisions 
not  entirely  harmonious  with  our  conclusion, 
but  we  think  tliat  no  case  will  be  found 
where  the  point  decided  conflicts  with  what 
we  rule  In  tills  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


BUSSBLL   ▼.    EQUITABLB   LOAN    &    SB- 

CDRITY  CO. 

(Supreme  Court  of  Georgia.    Oct  6,  1907.) 

Writ  or  Ebbob  —  Divioao  Coubt  —  Aftibm- 

A.NCE. 

This  case  belofr  for  decision  by  a  full  bench 
of  six  Justices,  and  the  justices  being  equally 
divided  in  opinion,  the  Judgment  la  affirmed  by 
operation  of  law. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |§  4421-4427.] 

Fish,  C  J.,  and  Lumpi^n  and  Evans,  JJ.,  dis- 
senting. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Lewis  C.  Russell  against  the 
Equitable  Loan  &  Security  Company.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   Affirmed  by  divided  court 

Lewis  C.  Russell  instituted  suit  against 
the  Equitable  Loan  &  Security  Company,  a 
corporation,  in  the  superior  court  of  Fiilton 
county.  In  the  petition  It  was  alleged, 
among  other  things,  as  follows:  "(2)  That 
your  petitioner  Us  the  holder  and  owner 
*  *  *  of  four  certificates,  numbered  740, 
742,  743,  and  745,  respectively,  class  A.  (8) 
By  the  terms  of  said  certlflcatee,  the  Equita- 
ble Loan  Sc  Security  Company  agreed,  under- 
took, and  obligated  itself  to  pay  •  •  • 
the  sum  of  $505.54  upon  each  of  said  certlfl- 
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cates,  making  |2,022.16,  should  the  holders 
of  each  of  said  certificates  pay  as  specified 
therein  130  monthly  Installments  of  $1.25 
each  upon  each  certificate.  (4)  The  said 
certificates  are  identical  In  form;  •  •  • 
the  only  difference  being  that  each  certificate 
shows  its  proper  number,  and  a  copy  of  one 
of  said  certificates  Is  hereto  attached  as  a 
part  of  this  petition,  and  marked  'Exhibit 
A.'  (5)  Your  petitioner  shows  that  upon 
bis  part  he  has  fully  complied  with  each  and 
all  of  the  stipulations,  conditions,  and  re- 
quirements devolving  upon  him  under  said 
contract.  (6)  Having  paid  all  dues  and 
charges  according  to  the  requirements  men- 
tioned In  paragraph  3,  the  said  company  la 
Indebted  to  him  In  the  sum  of  $2,022.16.'  (7) 
The  said  Equitable  Loan  &  Security  Com- 
pany refuses  to  pay  said  sum  of  money  ac- 
cording to  Its  undertaking  and  obligation, 
though  requested  so  to  do  and  In  duty  bound 
thereto.  •  •  • "  Other  allegations  were 
made  which  Involved  certain  certificates 
known  as  "Class  B";  but,  as  the  judge  did 
not  pass  upon  them,  it  is  unnecessary  to  set 
them  out. 

Exhibit  A,  which  Is  referred  to  in  para- 
graph 4  of  the  plaintiff's  petition,  Is  as  fol- 
lows: 

"United  States  of  America.  Incorporated 
under  the  laws  of  the  state  of  Georgia. 
Equitable  Loan  &  Security  Company.  Atlan- 
ta [$o05JM]  Georgia.  Class  A.  No.  2,049. 
The  Equitable  Loan  &  Security  Company  of 

Atlanta,  Georgia,  promises  to  pay  to  

of ,  Georgia,  or  order,  at  Its  home  of- 

flve  In  Atlanta,  Oa.,  five  hundred  and  five 
dollars  and  fifty -four  cents  ($505.54)  upon 
the  following  express  terms  and  conditions: 
(1)  That  there  shall  be  paid  by  the  holder 
to  the  maker  hereof,  at  its  home  office  In 
Atlanta,  Georgia,  without  any  other  or  fur- 
ther notice,  an  installment  of  one  dollar  and 
twenty-five  cents  ($1.25)  on  the  fifth  day  of 
each  and  every  succeeding  month  hereafter 
until  one  hundred  and  thirty  Installments 
shall  have  been  thus  paid,  time  being  of  the 
essence  of  this  contract  (2)  That  the  hold- 
er hereof  shall  surrender  for  cancellation 
this  certificate  whenever  the  same  shall  be 
called,  upon  the  paymait  to  him  of  its  then 
redemption  value,  the  maker  reserving  the 
right  to  call  and  pay  the  same  before  matur- 
ity under  the  following  rules  and  regula- 
tions. Certificates  paid  before  maturity  shall 
be  paid  In  the  following  order,  to  wit:  The 
first  paid  shall  be  No.  1,  the  second  paid 
shall  be  No.  3,  the  third  paid  shall  be  No.  9, 
the  fourth  paid  shall  be  No.  2,  the  fifth  paid 
shall  be  No.  6,  the  sixth  paid  shall  be  No. 
18,  the  seventh  paid  shall  be  No.  27,  the 
eighth  paid  shall  be  No.  4,  the  ninth  paid 
shall  be  No.  12,  the  tenth  paid  shall  be  No. 
36,  and  so  on,  according  to  the  table  which 
Is  printed  on  the  back  hereof,  and  which 
table  Is  hereby  referred  to  and  made  a  part 
of  this  contract.     (3)  That  the  redemption 


value  of  this  certificate,  if  paid  prior  to  Its 
maturity,  shall  be  fifteen  dollars,  if  paid 
one  month  after  date  eighteen  and  "/loo  dol- 
lars. If  paid  two  months  after  date  twenty- 
one  and  ii/ioo  dollars,  if  paid  three  months 
after  date  twenty-four  and  i»/io«  dollars,  if 
paid  four  months  after  date  twenty-seven 
and  >*/ioo  dollars,  if  paid  five  months  after 
date  thirty  and  "/loo  dollars,  if  paid  six 
months  after  date,  and  so  on,  the  redemption 
value  increasing  three  dollars  with  each  in- 
stallment paid,  besides  Interest  at  the  rate  of 
4  per  cent,  per  -  annum  on  the  redemption 
value  of  said  certificate  for  the  month  next 
preceding  the  date  of  redemption  hereof. 
(4)  That  of  each  and  every  Installment  paid 
as  aforesaid  the  maker  hereof  shall  place 
twent-flve  cents  to  a  reserve  fund,  which 
shall  be  used  and  'held  for  the  protection  of 
all  live  outstanding  certificates  Issued  by  this 
company,  and  seventy-five  cents  to  a  redemp- 
tion fund,  which  may  be  used  as  follows: 
(a)  For  paying  certificates  issued  by  this 
company  in  order  and  manner  that  tbey 
shall  mature,  (b)  For  paying  off  and  retir- 
ing certificates  prior  to  their  maturity  ac- 
cording to  the  terms  hereinbefore  stated, 
(c)  For  paying  the  heirs,  executors,  or  ad- 
ministrators of  any  deceased  hold«r  hereof 
the  sum  that  Installments  paid  by  such  de- 
ceased may  have  contributed  to  the  redemp- 
tion and  reserve  funds,  provided  said  certifi- 
cate Is  in  full  force  at  death  of  holder,  and 
satisfactory  proof  of  such  death  Is  furnished 
the  maker  hereof  within  sixty  days  after 
death  occurs,  and  the  remaining  twenty-five 
cents  and  all  transfer  fees  shall  be  used  for 
the  expenses  of  said  company.  (5)  IHiat  a 
failure  to  pay  any  one  of  said  installments 
when  due  subjects  the  bolder  hereof  to  a  One 
of  fifty  cents,  which,  together  with  the  omit- 
ted installment,  must  be  paid  by  the  fifth 
day  of  the  next  succeeding  month,  and.  If 
said  installment  and  fine  are  not  paid  within 
the  said  time,  then  this  certificate  shall  be 
null  and  void  and  of  no  value,  and  the  hold- 
er hereof  forfeits  all  payments  and  fines, 
provided,  however,  that  this  company  will 
reinstate  said  certificate  at  any  time  within 
three  months  after  such  forfeiture,  upon  the 
holder  hereof  first  paying  all  dues  hereon, 
together  with  fines  assessed  at  the  rate  of 
fifty  cents  for  each  payment  In  default  If 
this  certificate  shall,  according  to  the  plan 
of  redemption  herein  stated,  become  payable 
after  it  shall  have  been  forfeited  and  before 
Its  reinstatement,  then  it  shall  be  entitled  to 
payment  the  next  month  after  its  reinstate- 
ment and  provided,  further,  that  after  six 
monthly  Installments  shall  have  been  paid 
in  the  manner  herein  provided,  and  all  other 
stipulations  herein  shall  have  been  fully 
complied  with  by  the  holder  hereof  and  such 
holder  shall  thereafter  default  In  any  subse- 
quent Installment  the  maker  agrees  to  is- 
sue to  such  defaulting  holder  a  new  certif- 
icate, whidbi  shall  bear  the  next  unsold  num- 


Digitized  by 


Google 


Ga.) 


RUSSELL  V.  EQUITABLE  LOAN  t  SECURITY  Ca 


883 


ber  for  an  amount  equal  to  the  payments 
made  on  such  defaulted  certificate,  less  the 
amount  deducted  for  expenses,  whlcb  new 
certificate  tbus  Issued,  shall  he  nonassessa- 
ble, and  shall  bear  Interest  at  the  rate  of  4 
per  cent  per  annum  and  shall  be  payable  In 
Its  regular  order  as  per  plan  of  redemption 
herein  stated,  provided  application  for  such 
new  certificate  shall  be  made  to  the  home  of- 
fice of  the  company,  and  the  old  or  defaulted 
certificate  surrendered  within  three  months 
after  such  defaulted  certificate  shall  be  can- 
celed on  the  books  of  the  company.  (6) 
That  all  receipts  and  fines  shall  be  paid  into 
the  redemption  fund.  (7)  That  the  contri- 
butions to  the  reserve  and  redemption  funds 
may  be  loaned  to  the  holders  of  certificates 
issued  by  this  company  upon  terms  and  se- 
curity to  be  accepted  by  the  board  of  direct- 
ors, provided  that  not  more  than  one  hun- 
dred dollars  can  be  loaned  on  account  of  any 
one  certificate  and  no  loan  can  be  made  for 
«  longer  time  than  five  years.  (8)  That  aft- 
er the  reserve  fund  shall  have  reached  the 
sum  of  one  bondred  thousand  dollars,  the  In- 
terest earnings  therefrom  may  at  the  option 
of  the  board  of  directors  of  this  company  be 
applied  to  the  redemption  of  certificates  then 
in  force  issued  by  this  company.  And,  when 
the  reserve  fund  shall  have  reached  the 
sum  of  two  hundred  thousand  dollars,  then 
50  x>er  cent,  or  any  other  portion  or  all  the 
further  current  contributions  thereto  may  be 
applied  to  the  redemption  of  certificates  in 
force  in  like  manner  with  the  interest  there- 
on when  the  board  of  directors  shall  so  au- 
thorize. (9)  That  no  transfer  of  this  certif- 
icate shall  be  valid  or  binding  on  the  maker 
hereof,  until  such  transfer  has  been  made  In 
writing  hereon,  and  the  same  dnly  recorded 
on  the  books  of  the  company  at  its  home  of- 
fice, and  for  each  transfer  a  fee  of  one  dol- 
lar must  be  paid  before  a  transfer  will  be 
made.  (10)  That  each  and  every  transferee 
of  this  certificate  accepts  It  subject  to  all  the 
stipulations  herein.  (11)  That  no  statement 
made  by  any  one  except  as  herein  set  forth 
shall  be  binding  on  this  company.  (12)  That 
no  part  of  the  reserve,  redemption,  or  other 
funds  shall  ever  be  loaned  to  any  officer  or 
director  of  this  company.  (13)  That  no 
part  of  the  reserve  and  redemption  fund 
shall  be  loaned,  except  (a)  upon  improved 
real  estate  within  the  Incorporate  limits  of 
the  city  in  which  it  is  located,  and  then  not 
in  excess  of  50  per  cent,  of  Its  cash  market 
value;  (b)  upon  government,  state,  county, 
or  city  bonds  that  have  never  defaulted  the 
payment  of  interest,  and  this  provision  can 
never  be  changed,  except  by  the  consent  of 
every  holder  of  live  certificates  issued  by 
this  company  in  class  A.  In  witness  where- 
of this  company  has  caused  this  certificate 
to  be  executed  In  its  name  and  behalf  under 
its  corporate  seal  and  by  its  president  and 
secretary.  This day  of .  Equi- 
table Ix)an  &  Security  Co.,  by  H.  E.  W.  Palm- 
er, President,  Jno.  S.  Owens,  Secretary." 


On  the  back  of  the  certificate  appears  the 
following : 

Table  Referred  to  In  Body  ot  Tbie  Certificate^ 
(Read  from  left  to  rlgbt.) 

Numerical  First  multiple       Second  multiple 

column.  column.  column. 

No.  No.  No. 

Par   flrtt    1  tben  s  tben  9 

then             2  tben  6  tben  U 

then             4  tben  li  tben  27 

then             6  tben  IS  then  it 

then              7  tben  21  tben  45 

then             8  tben  24  tben  64 

then  10  tben  30  then  63 

then  11  then  SS  tben  72 

then  13  then  39  tben  81 

tben  14  then  42  tben  90 

tben  U  then  48  tben  99 

then       •    17  then  61  then  108 

then  19  tben  67  then  117 

then  20  tben  60  tben  126 

then  22  then  66  tben  136 

tben  13  tben  69  tben  144 

then  26  tben  76  then  163 

tben  26  then  78  then  162 

then  28  then  84  tben  171 

then  29  then  87  tben  180 

then  31  then  93  tben  189 

then  32  tben  96  then  i98 

tben  84  then  102  tben  207 

then  35  then  106  then  216 

then  37  then  111  tben  225 

tben  38  then  114  tben  234 

then  40  then  120  tben  243 

then  41  then  123  tben  252 

then  43  then  129  tben  261 

then  44  then  132  then  270 

then  «  tben  138  then  279 

then  47  tben  141  tben  288 

tben  49  then  147  tben  297 

then  60  then  160  then  306 

then  El  then  156  then  316 

then  63  then  159  then  324 

then  55  then  165  then  333 

then  56  then  168         .  then  342 

then  58  tben  174  then  361 

then  69  then  177  then  360 

then  61  tben  183  then  369 

then  62  then  186  then  878 

then  64  then  192  then  287 

tben  66  then  196  then  i% 

then  (7  then  201  then  405 

then  68  then  204  then  414 

then  70  tben  210  then  423 

tben  71  then  213  then  432 

then  73  tben  219  then  441 

tben  74  tben  222  tben  450 

then  76  then  228  then  459 

then  77  tben  231  then  468 

then  79  then  237  then  477 

then  80  then  240  then  486 

then  82  tben  246  tben  496 

then  83  then  249  tben  604 

tben  85  then  266  tben  613 

then  86 

then  88 

then  89 

tben  91 

And  so  on. 

The  prayer  of  the  petition,  among  other 
things  not  necessary  to  state,  was  for  a  Judg- 
ment for  the  amount  due  upon  the  certificates. 
Upon  the  hearing,  the  defendant  demurred 
on  eight  grounds,  of  which  the  substance  of 
the  last  only  need  be  stated,  for  the  reason 
that  the  court  placed  its  ruling  solely  upon 
that  ground,  which  presents  the  only  question 
which  Is  argued  by  counsel.  That  ground  Is 
as  follows :  "Defendant  demurs  generally  to 
said  petition  upon  the  ground  that  said  cer- 
tificates A  show  upon  their  faces  that  the 
contract  evidenced  by  them  Is  Illegal  and  con- 
trary to  the  public  policy  of  this  state,  being 
in  the  nature  of  lottery  contracts,  which-  be- 
ing true,  a  court  of  equity  will  not  render  its 
aid,  either  directly  or  Indirectly,  for  their  en- 
forcement or  collection."  Upon  considera- 
tion the  court  passed  the  following  order: 
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"AJfter  hearing  argument  of  counsel  on  the 
foregoing  demurrer.  It  is  ordered  that  ground 
No.  8  be  sustained  and  the  case  dismissed,  it 
baying  been  stated  by  counsel  for  the  plain- 
tiff on  the  bearing  that  all  matters  connected 
with  certificates  B  had  been  adjusted,  and 
the  judgment  was  claimed  only  on  certifi- 
cates A." 
The  plaintiff  excepted. 

Anderson  &  Anderson,  for  plaintiff  in  error. 
Peeples  &  Jordan,  for  defoidant  tn  error. 

ATKINSON,  J.  This  is  a  suit  for  the  re- 
covery of  the  amount  promised  to  be  paid 
according  to  express  stipulations  by  tbe 
Elquitable  Loan  &  Security  Company,  made 
in  its  certificates  known  as  "Class  A."  There 
were  no  allegations  In  the  plalntUTs  petition 
showing  the  character  of  the  company's  busi- 
ness. Its  charter  powers,  tbe  pnrpose  of  its 
organization.  Its  assets  or  liabilities,  or  man- 
ner of  transacting  business.  Tbe  petition 
consisted  of  a  full  recital  of  tbe  contents  of 
the  certificates  sued  upon,  and  allegations 
to  the  effect  that  tbe  plaintiff  had  paid  the 
certificates  to  maturity  In  accordance  with 
their  stipulations,  and  that  the  company  bad 
refused  payment  In  accordance  with  its  prom- 
ises. With  nothing  else  appearing  In  the 
petition,  the  trial  court  sustained  that  ground 
of  the  defendant's  demurrer.  In  which  tbe 
position  was  talcen  that  the  petition  showed 
upon  its  face  that  the  certificates  declared 
upon  were  in  tbe  nature  of  a  lottery,  and 
for  that  reason  were  contrary  to  public 
policy,  and  collection  could  not  be  enforced. 
Exception  was  talten  to  that  ruling,  and  we 
have  nothing  else  for  consideration.  Similar 
certificates  were  Involved  in  tbe  case  of  equi- 
table Loan  &  Security  Company  v.  Waring, 
117  Ga.  599,  44  S.  E.  320,  62  L.  H.  A.  93,  97 
Am.  St  Rep.  177,  but  for  sufficient  reasons 
this  court,  in  express  terms,  eliminated  class 
A  certificates  from  the  ruling  therein  made. 
See  page  649  of  117  Ga.,  page  341  of  44  S.  B. 
(62  L.  B.  A.  93,  97  Am.  St  Rep.  177).  Cer- 
tificates of  classes  A  and  B  are  set  forth  in 
tbe  majority  opinion  in  that  case.  A  care- 
ful examination  will  show  that  the  substan- 
tial difference  between  the  two  classes  con- 
sists of  a  difference  In  arriving  at  redemption 
values  to  obtain  in  tlie  event  tbe  company 
elects  to  redeem  before  maturity.  In  class 
A  the  value  is  fixed  at  certain  specifically 
named  sums.  If  redeemed  at  certain  times. 
See  condition  3  In  class  A,  page  644  of  117 
Oa.,  page  839  of  44  S.  E.  (62  L.  B.  A.  93,  97 
Am.  St  Bep.  117).  In  class  B  the  values  of 
redemption  at  specified  times  are  not  specif- 
ically named,  but  the  method  of  ascertain- 
ment Is  given ;  that  is  to  say,  the  redemption 
value  at  any  given  time  before  maturity  la 
"the  full  amount  of  the  first  payment  and 
all  Installments  paid  hereon,  with  interest 
on  said  amount  at  the  rate  of  8  per  cent  per 
annum,  and  Its  proportionate  share  of  all 
dividends  or  accumulations  from  fines,  lapses. 


and  interest  earned  in  excess  of  8  per  cent 
per  annum."  See  condition  2  In  class  B. 
page  650  of  117  Ga.,  page  841  of  44  &  B.  (62 
L.  R.  A.  93,  97  Am.  St  Bep.  117).  Dealing 
with  this  provision  In  class  B  certificates, 
the  majority,  admitting  for  the  sake  of  the 
argument  that  the  elranent  of  chance  entered 
into  the  certificates,  for  reasons  fully  set 
forth  by  Mr.  Justice  Cobb  in  the  opinion, 
Aeld  that  there  was  no  element  of  prize,  and 
consequently  the  certificates  of  that  class 
were  not  unlawfuL  Chief  Justice  Simmons 
and  Mr.  Justice  Lamar,  dissenting,  held  that 
In  class  B,  as  well  as  in  class  A,  certificates, 
under  the  evidence  submitted,  the  elements 
of  prize  and  chance  appeared,  which  render- 
ed both  classes  obnoxious  to  the  laws  of  this 
state.  The  court  was  unanimous  In  the  con- 
clusion that  in  order  to  render  the  certificates 
of  either  class  lottery  contracts,  and  for  that 
reason  obnoxious  to  the  laws  of  this  state, 
there  must  be  somewhere  In  the  enterprise 
union  of  three  elements,  to  wit:  (a)  Con- 
sideration; (b)  chance;  (c)  prize.  Tbe  evi- 
dence is  not  before  ns  whidi  in  that  case 
played  an  important  part  in  inducing  tbe 
conclusions  expressed  both  In  tbe  majority 
and  dissenting  opinions.  What  we  shall  say 
will  deal  with  the  case  on  demurrer,  and  re- 
fer strictly  to  the  pleadings  construed  in  tbe 
light  of  our  statutes.  Tbe  Penal  Code  of 
1895  of  this  state  (section  406)  provides  that 
"if  any  person,  either  by  himself  or  his 
agent  shall  sell  or  offer  for  sale,  or  procure 
for,  or  furnish  to,  any  person  any  tidcet 
number,  combination,  or  chance,  or  anything 
representing  a  chance  in  any  lottery,  gift 
enterprise,  or  other  similar  scheme  or  device, 
whether  such  lottery,  gift  enterprise,  or 
schfflne  shall  be  operated  in  this  state  or  not, 
he  shall  be  guilty  of  a  misdemeanor."  Sec- 
tion 407  provides  that  "no  person,  by  him- 
self, or  another,  shall  keep,  maintain,  em- 
ploy, or  carry  on  any  lottery  In  this  state, 
or  other  scheme  or  device  for  the  hazarding 
of  any  money  or  valuable  thing."  These  stat- 
utes are  directed  against  "lotteries,"  gift 
enterprises,  or  other  similar  achemcfl. 

In  a  lottery  there  must  be  union  of  the 
three  elements,  consideration,  chance,  and 
prize.  Equitable  Loan  &  Security  Company 
V.  Waring,  117  Ga.  599,  44  S.  B.  320,  62  L. 
R.  A.  93,  97  Am.  St  Bep.  177.  A  "gift  en- 
terprise" Is  a ,  sporting  artifice  by  which, 
for  example,  a  merchant  or  tradesman  sella 
his  wares  for  their  market  value,  but,  by 
way  of  inducement  gives  to  each  purchaser 
a  ticket  which  entitles  blm  to  a  chance  to 
win  certain  prizes,  to  be  determined  after 
tbe  manner  of  a  lottery.  See  Meyer  v.  State, 
112  Ga.  23,  37  S.  B.  96,  51  L.  a  A.  «6,  81 
Am.  St  Bep.  17.  As  the  gift  enterprise  con- 
templates lottery  and  lottery  Involves  chance. 
It  follows  that  the  element  of  chance  Is  an 
essential  of  a  gift  enterprise;  The  expres- 
sion "similar  schemes,"  as  used  in  these 
statutes,  necessarily  refers  to  schemes  like 
lotteries  or  gift  enterprises,  and  conseqaent- 
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ly  the  element  of  chance  Is  essential  to  tbeir 
existence.  These  code  sections  406  and  407 
of  the  Penal  Code  of  1896  are  to  be  con- 
strued together,  and  the  use  of  the  word 
"hazard,"  as  employed  in  section  407,  em- 
phasizes the  construction  which  we  have 
given.  If  the  contracts  are  not  forbidden 
under  the  express  terms  or  policy  of  those 
statutes,  the  court  should  not,  on  account  of 
them,  refuse,  in  a  proper  case,  to  require 
their  enforcement  As  "chance"  is  an  essen- 
tial element  in  either  a  "lottery,"  "gift  en- 
terprise," or  "other  similar  scheme,"  it  is 
proper  to  inquire:  What  is  "chance"  as  con- 
templated In  these  statutes?  The  chance 
here  referred  to  is  that  chance  which  is  em- 
ployed in  connection  with  lottery  schemes, 
where  the  attempt  is  to  attain  certain  ends, 
not  by  skill  or  any  known  or  fixed  roles, 
but  by  the  happening  of  a  subsequent  event, 
incapable  of  ascertainment  or  accomplish- 
ment by  means  of  human  foresight  or  in- 
genuity. If  the  result  in  a  given  transaction 
could  be  accomplished  or  foretold  by  the  ex- 
ercise of  skill  or  foresight.  Its  ascertainment 
would  not  be  attributed  to  chance,  but  to  the 
exerdse  of  skill  or  foresight,  and  consequent- 
ly to  design.  Chance  and  design  are  exactly 
opposite,  and  the  presence  of  either  will  ex- 
clude the  other.  Where  design  enters  into 
a  transaction.  It  Immediately  partakes  of  the 
nature  of  contract,  and  will  be  governed  by 
other  principles.  In  the  gaming  sense  there 
Is  no  chance  whatever  where  either  party 
has  means  of  knowing  the  result  at  the  in- 
ception of  the  wager.  There  may  be  fraud, 
but  not  chance.  Such  is  the  element  of 
chance  as  contemplated  in  the  statutes 
which  we  have  quoted.  The  International 
Dictionary  gives  the  general  definition  of 
chance  as  "the  unknown  or  undefined  cause 
of  events  that  to  us  are  uncertain  or  not  sub- 
ject to  calculation;  luck;  fortune"  6  Oyc.  p. 
880,  defines  chance  thus:  "PossIbUIty;  haz- 
ard; risk;  or  the  result  or  issue  of  uncertain 
and  unknown  conditions  or  forces  neither 
nnderstandingly  brought  about  by  one's  act 
nor  pre-estlmated  by  one's  understanding." 
Illustrative  of  the  definitions  given,  the  case 
of  Meyer  v.  State,  supra,  is  in  point  There 
a  slot  machine  was  employed.  Whether  a 
prize  would  be  won  or  not  depended  upon 
an  unknown  display  of  cards  which  the  ma- 
chine would  make.  In  several  of  the  cases 
cited  in  the  opinion  other  devices  were  em- 
ployed, but  each  was  of  such  character  as  to 
eliminate  the  Idea  of  arriving  at  the  result 
by  human  design.  So  in  the  case  of  Homer 
V.  n.  S.,  147  C.  a.  448,  13  Sup.  Ct.  409,  37  L. 
Ed.  237.  That  case  Involved  the  sale  of 
certain  bonds  Issued  by  the  Austrian  gov- 
ernment which  were  to  be  paid  at  some 
period  between  1  and  SO  years  after  date, 
the  date  of  payment  to  be  ascertained  by 
reference  to  the  arbitrament  of  a  wheel.  In 
that  case,  the  court,  on  page  462  of  147  U. 
a,  on  page  414  of  13  Sup.  Ct  (37  L.  Bd.  237), 
approvingly  quoted  from  Bullock  v.  State, 


73  Md.  1,  20  Ati.  184.  8  L.  B.  A.  «71,  26  Am. 
St  Rep.  559,  where  it  was  said:  "The  Invest- 
ment may  run  1  year  or  it  may  run  30  years, 
according  to  the  decision  of  the  wheel.  It  can- 
not be  said  that  this  is  not  a  species  of  gam- 
bling, and  that  It  does  not  tend  in  any  degree 
to  promote  a  gambling  spirit  and  a  love  of 
making  gain  through  the  chance  of  dice, 
cards,  wheel,  or  other  method  of  -settling  a 
contingency." 

It  was  not  the  mere  contingency  but  the 
method  of  settling  the  contingency,  that  in- 
troduced the  objectionable  element  of  chance. 
Wherever  It  is  sought  to  employ  the  element 
of  chance  in  any  kind  of  lottery  or  gambling 
scheme  show  is  made  of  an  attempt  to  dis- 
place the  exercise  of  human  design,  and  em- 
ploy in  its  stead  some  uncertain  scheme  or 
device,  which,  uninfluenced  by  any  possi- 
ble design  of  the  parties,  may,  according  to 
mere  blind  luck,  designate  a  particular  re- 
sult. Inasmuch  as  chance  is  an  element  of 
lottery,  we  frequently  find  illustrations  of 
the  meaning  of  chance  made  in  the  decision 
of  lottery  cases.  The  note  found  on  page 
168,  which  follows  the  decision  of  the  case 
of  People  T.  Lavln,  reported  in  1  American 
&  English  Annotated  Cases,  p.  16S,  Is  in  point 
There  it  is  said:  "If  success  in  a  guessing 
contest  depends  upon  an  exercise  of  Judg- 
ment and  the  power  of  calculation,  there  can 
be  no  lottery.  Barclay  v.  Pearson  (1893)  2 
Ch.  154.  Thus  it  has  been  held  that  a  re- 
ward ottered  by  a  newspaper  for  the  success- 
ful guessing  of  the  winning  horses  In  a  race 
is  not  a  lottery.  CJaminada  v  Hulton,  17  Oox 
C.  G.  307;  Stoddart  v.  Sagar  (1895)  2  Q.  R 
474.  Neither  is  horseradng  for  a  stake  a 
lottery.  People  v.  Fallon,  162  N.  Y.  12,  46 
N.  E.  302,  37  L.  B.  A.  419,  afilrmlng  4  N.  Y. 
App.  Dlv.  88,  39  N,  Y.  Supp.  865;  Matter  of 
Dwyer  (Supm.  Ct  Spec.  T.)  14  Misc.  Rep. 
(N.  Y.)  204,  35  N.  Y.  Supp.  884.  Similarly 
betting  on  a  horse  race  or  other  contests  of 
skill  cannot  be  considered  a  lottery.  People 
V.  Reilly,  50  Mich.  384,  16  N.  W.  520,  46  Am. 
Rep.  47,  explained  in  People  v.  Elliott,  74 
Mich.  264,  41  N.  W.  916,  3  L.  B.  A.  403,  16 
Am.  St  Bep.  640.  Where  a  prize  was  to  be 
awarded  to  the  one  who  guessed  the  weight 
of  a  mass  of  soap,  it  was  held  that  there  was 
no  lottery.  Dunham  v.  St  Croix  Soap  Mfg. 
Co.,  34  N.  Bruns.  243.  The  otTer  of  a  prize 
for  the  most  suitable  name  for  a  town,  to  be 
determined  by  a  committee  on  Its  own  Judg- 
ment has  beoi  held  not  to  constitute  a  lot- 
tery. Holt  v.  Wood,  14  Pa.  Co.  Ct  R.  499. 
Whether  the  guessing  in  contests  for  prizes 
is  dependent  on  skill  and  Judgment  to  such 
an  extent  as  to  remove  the  transaction  from 
the  realm  of  chance  must  depend  upon  the  cir- 
cumstances of  such  case."  Applying  the  ab- 
sence of  human  design  test  to  certificates  of 
class  A,  what  are  the  recitals  of  the  certifi- 
cates which  affirmatively  show  the  elemeui 
of  chance?  It  does  not  appear  that  the  cer- 
tificates were  issued  In  the  first  instance  In 
pursuance  of  any  plan  involving  any  kind  of 
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contingency  or  uncertainty.  It  does  not  ap- 
pear how  tbey  were  Issued.  In  the  absence 
of  anything  to  show  affirmatively  that  the 
original  holder  obtained  his  certificates  by 
any  uncertain  plan  or  other  contingency,  it 
will  not  be  presumed  that  be  did  obtain  them 
In  such  manner.  It  does  not  appear  there- 
fore, that  there  was  any  chance  InTolved  in 
the  issue  of  the  certificates.  If  not  Issued 
in  pursuance  of  a  plan  involying  chance,  the 
mere  fact  of  the  right  of  the  company  to  re- 
deem according  to  the  table  of  multiples 
would  not  introduce  the  element  of  uncer- 
tainty. The  bolder  of  a  given  certificate 
designated  by  a  number  would  know  as  cer- 
tainly the  order  in  which  it  would  be  paid 
under  the  table  of  multiples  as  If  they  were 
to  be  redeemed  In  numerical  order.  For  ex- 
ample, the  holder  of  certificate  No.  9  would 
know  from  the  express  terms  of  the  cer- 
tificate that,  in  the  event  the  company  should 
elect  to  call  certificates  for  redemption,  No. 
8  would  be  the  third  in  order  for  redemption, 
Just  as  he  would  have  known  that  No.  S 
would  have  been  third  in  order,  If  the  plan 
of  redemption  had  been  in  numerical  order. 
The  redemption  values  at  all  periods  of  re- 
demption are  certain  and  stipulated.  The 
holder  has  nothing  to  do  in  order  to  preserve 
the  life  of  his  certificate,  except  pay  his  dues 
at  the  several  times  specified.  It  does  not 
appear  that  the  company  is  dependent  upon 
subscription  or  lapsing  of  other  certificates 
for  money  with  which  to  redeem.  The  com- 
pany may  employ  certain  portions  of  the 
money  arising  from  subscriptions  and  lapses 
to  the  redemption  of  redeemable  policies  (see 
conditions  Nos.  2,  4,  6),  but  it  nowhere  ap- 
pears that  it  Is  dependent  upon  that  source 
of  income.  In  the  absence  of  something 
shown  to  the  contrary,  it  will  be  presumed 
that  the  company  has  a  legitimate  business, 
and  that  its  earnings  from  that  business  will 
authorize  the  payment  of  the  redemption  val- 
ues promised  to  be  paid.  The  recitals  of  the 
certificates  are  not  such,  upon  the  face,  as 
to  overcome  that  presumption.  But  it  is 
Insisted  that  the  element  of  uncertainty  is 
introduced  by  reason  of  the  stipulations  made 
in  condition  6.  For  example,  If  there  were 
no  forfeitures  or  lapsing  of  any  certificate. 
No.  9  would  be  third  in  order  for  redemption, 
while,  if  certificates  Nos.  1  and  3  should 
lapse.  No.  9  wonld  be  first  In  order.  This 
presents  only  a  contingency  expressly  creat- 
ed by  contract  and  in  full  contemplation  of 
the  parties,  and  does  not  manifest  that  char- 
acter of  uncertainty  which  shows  an  absence 
of  design. 

Forethought,  consent,  and  design  of  the 
parties  are  manifest  throughout  the  trans- 
action. As  a  reasonable  business  proposition, 
and  creation  of  the  contingency  and  likewise 
Its  settlement  were  in  advance  expressly  pro- 
vided for  by  contract  Not  In  any  sense 
were  the  creation  or  settlement  submitted  to 
the  arbitrament  of  a  machine  or  any  other 
mere  scheme  of  uncertainty.    If  the  contin- 


gency happens  which  was  provided  for  by 
contract,  which  advances  the  order  of  re- 
demption of  a  given  certificate  from  a  lower 
to  a  higher  rank,  there  is  nothing  else  to  be 
done  to  accomplish  the  advancement.  The 
advancement  goes  by  force  of  the  contract. 
Many  forms  of  Insurance  policies  and  other 
classes  of  contracts  which  are  upheld  every- 
where may  be  found  to  embody  stipulations 
as  closely  kindred  to  chance  as  the  provisions 
of  certificates  of  class  A.  The  case  of  Pub- 
lic Clearing  House  v.  Coyne,  191  U.  S.  497, 
24  Sup.  Ct  789,  48  L.  Ed.  1092,  involves  a 
transaction  which  was  held  to  be  a  lottery; 
.Tustlce  Peckham  dissenting.  In  view  of  what 
has  been  said,  we  do  not  deem  it  necessary  to 
comment  upon  that  case.  We  only  suggest 
that  it  Is  not  controlling  here,  and  that  the 
decision  there  rendered  was  after  a  full  bear- 
ing of  all  the  facts,  and  not  upon  demurrer 
as  In  the  present  case. 

Thus  far  we  have  dealt  only  with  the 
element  of  chance;  and,  in  order  not  to  be 
mistmderstood  with  respect  to  prize,  we  may, 
in  the  light  of  what  has  been  said,  make  a 
few  references  to  that  element  of  a  lottery. 
It  Is  not  mere  value  of  the  thing  to  be  obtain- 
ed that  makes  it  a  prize.  Chance  is  a  con- 
dition precedent  to  the  existence  of  prize.  A 
stipulation  to  furnish  an  article,  however 
valuable,  would  not  impress  the  article  with 
the  character  of  prize.  The  transaction  wonld 
be  merely  contractual.  But  the  same  article, 
not  obtained  by  stipulation,  but  through  some 
scheme  of  mere  chance,  founded  upon  con- 
sideration, would  impress  the  article  with  the 
character  of  prize.  As  the  element  of  diance 
does  not  appear  from  the  face  of  the  plead- 
ings, it  follows  that  the  element  of  prize  is 
also  absent,  so  far  as  the  pleadings  disclose. 
The  pleadings  in  the  case  before  us  failing 
to  show  upon  the  face  that  the  certificates 
Involved  the  element  of  chance  or  prize,  the 
court  was  not  justified  in  dismissing  the  suit 
upon  demurrer. 

I  am  authorized  to  say  that  Presiding  Jus- 
tice OOBB  and  Associate  Justice  BECK  con- 
cur in  the  views  above  presented. 

LUMPKIN,  J.  I  cannot  concur  in  the 
views  expressed  by  Mr.  Justice  ATKINSON. 
The  fallacy  underlying  the  opinion  of  my 
learned  Brother  is  that  it  deals  with  the  cer- 
tificates sued  on  as  single,  separate  contracts, 
disconnected  from  the  general  plan  of  opera- 
tion of  the  company  which  they  disclose.  On 
the  face  of  each  certificate  it  is  evident  that 
it  was  only  one  of  many,  which  it  was  con- 
templated should  be  Issued  as  a  part  of  a 
general  scheme.  The  nature  of  the  scheme 
sufilcientiy  appears,  in  my  opinion,  to  show 
its  Illegality.  From  the  face  of  the  certif- 
icates the  following  facts  may  fairly  be  said 
to  appear :  The  company  exercised  the  busi- 
ness of  issuing  ^rtlficates  like  these  in  large 
numbers.  Those  on  which  the  suit  was 
brought  are  of  a  class  known  as  "Class  A." 
The  plan  was  for  the  subscribers  to  pay,  oa 
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each  certificate,  $L25  per  month  for  ISO 
months.  Of  each  Installment  25  cents  was 
used  for  expenses,  leaving  $1  net  to  he  used 
by  the  company,  or  an  aggregate  for  the 
whole  time  of  $130.  Of  each  $1  thus  paid  in 
25  cents  was  placed  in  the  reserve  fund,  for 
the  protection  of  live  outstanding  certificates. 
This  was  all  which  was  required  to  be  thus 
held.  The  other  75  cents  was  to  t>e  carried 
to  a  redemption  fund.  This  could  be  used 
to  pay  off  certificates  maturing,  or  before  ma- 
turity, according  to  a  multiple  table  present- 
ly to  be  referred  to,  or  for  returning  the  $1 
per  month  to  representatives  of  deceased  cer- 
tificate holders.  The  contributions  to  the  re- 
serve and  redemption  funds  might  t>e  loaned 
to  certificate  holders  upon  their  certificates, 
or  they  might  be  loaned  with' real  estate  or 
bonds  as  security.  For  these  installments 
the  company  agreed  to  pay  to  the  holder, 
at  the  end  of  the  period,  $505.54.  Certificates 
could  be  dialled  in  before  maturity.  Certif- 
icates paid  before  maturity  were  to  be  paid 
in  the  following  order:  First  No.  1,  then 
No.  3,  then  No.  9,  then  No.  2,  thai  No.  6,  then 
No.  18,  and  so-  on  indefinitely  under  a  multi- 
ple table  based  on  3.  If  paid  prior  to  ma- 
tarlty,  the  redemption  yalue  should  be  $15 
if  paid  in  one  month  after  date,  $18.05  if  paid 
in  two  months,  $21.11  if  paid  in  three  months, 
and  so  on;  the  redemption  value  increasing 
$3  with  each  installment  paid,  besides  inter- 
est at  4  per  cent  on  the  redemption  value  for 
the  preceding  month.  For  a  failure  to  pay 
installments  on  any  certificate,  a  forfeiture 
would  result  Thus,  omitting  the  expense 
Item,  the  plan  or  scheme  was  to  promise  large 
numbers  of  people  $505.54  for  each  $130  paid 
in  monthly  installments  during  130  months 
(ten  years  and  ten  months)  or  nearly  390  per 
cent  of  the  total  payments  (about  70  per 
cent  per  annum  on  the  amount  for  the  aver- 
age time  of  the  payments) ;  or,  to  those  who 
should  be  paid  ott  by  the  use  of  the  multiple 
table,  $15  for  a  total  of  $1.25  paid  in,  if  the 
certificate  should  be  paid  in  one  month,  or 
1,200  per  cent  of  the  amount  paid  in,  1,500 
per  cent,  of  the  $1  having  an  earning  capac- 
ity. Other  fixed  sums  would  be  paid  at  times 
later  than  the  first  month,  all  entirely  with- 
out regard  to  what  the  money  paid  In  might 
earn.  If  they  loaned  out  the  money  In  the 
reserve  or  redemption  funds,  in  this  state 
they  could  only  lawfully  charge  8  per  cent 
per  annum  Interest,  while  they  promised 
the  enormous  percentages  above  mentioned. 
Whence  were  th^  to  come?  If  all  remained 
in,  nothing  short  of  a  financial  miracle  could 
make  payment  possible.  It  was  alone  through 
lapses  of  many  that  some  could  hope  for  re- 
demption. These  lapses  played  a  double  part 
in  the  transaction:  (1)  The  whole  scheme 
evidently  looked  to  the  uncertain  chance  of 
the  ruin  of  some  for  the  possibility  of  com- 
plying with  the  promise  to  others.  It  was 
based  and  founded  on  the  possibility  of  lap- 
ses. This  is  a  wholly  different  thing  from 
a  life  insurance  company,  which  lays  aside  a 


reserve  that,  at  some  reasonable  and  fixed 
rate  of  interest,  is  estimated  to  accumulate 
enough  to  meet  the  policy  at  maturity,  ac- 
cording to  tables  of  expectancy.  The  states 
generally,  if  not  universally,  by  statute  now 
require  this  to  be  done.  Lapses  may  add  to 
profits,  but  are  not  the  sine  qua  non  in  any 
legitimate  business  Nor  Is  there  any  analogy 
between  such  a  scheme  and  the  contracts  of 
Indemnity  involved  in  fire,  marine,  or  acci- 
dent Insurance.  (2)  The  effect  of  lapses  on 
the  numbers  of  the  certificates  to  be  called  in 
under  the  multiple  table  is  to  create  a  mere 
hazard  or  chance.  To  take  a  simple  illustra- 
tion :  Let  us  suppose  that  at  the  end  of  five 
months  after  starting,  for  the  first  time  a 
payment  was  to  be  made  of  20  certificates — 
which  would  they  be?  By  the  table  Nos.  1,  3, 
9,  2,  6,  18,  27,  4,  12,  36,  5,  15,  45,  54,  7,  21, 
63,  8,  24,  72.  Suppose  five  of  these  had  lapsed 
(say  1,  12,  8,  24,  and  72),  then 'five  others 
would  have  to  take  their  places,  and  thus 
become  subject  to  redemption  by  the  accident 
of  lapses  before  other  certificates  of  ear- 
lier date.  The  regular  numerical  order  of 
issuance  did  not  fix  the  order  of  payment 
And  the  multiple  table  was  subject  to  shifting 
and  uncertainty  by  lapses.  It  is  said  that 
there  is  no  evidence  here  that  the  purchasers 
took  the  certificates  in  numerical  order,  and 
could  not  select  the  number  desired,  so  as  to 
choose  a  number  subject  to  redemption  by  the 
table.  It  does  not  clearly  appear  that  this 
was  universally  true;  but  there  is  an  indica- 
tion that  such  was  generally  the  c'ase,  and  that 
under  some  circumstances  It  was  certainly  so. 
In  the  fifth  paragraph  of  the  certificate  it 
was  provided  that  after  six  Installments  had 
been  paid,  if  a  default  should  then  take  place, 
the  bolder  might  apply  within  a  limited  time, 
surrender  his  old  certificate,  and  have  a  new 
one  issued  to  him  for  the  amotmt  paid  in, 
less  the  amount  carried  to  expense  fund, 
"wUch  shall  t>ear  the  next  unsold  number." 
This  indicates  that  the  certificates  .sold  were 
numbered  in  regular  order.  If  the  one  thus 
numbered  happened  to  be  named  in  the  multi- 
ple table  as  subject  to  early  redemption,  no 
other  purchaser  could  choose  and  buy  it 
If  It  happened  not  to  he  so,  the  taker  could 
not  ask  for  a  different  number. 

But  it  is  said  that  the  language  of  the 
certificate  as  to  redeeming  and  paying  the 
arbitrary  amounts  fixed  (prizes)  was  permis- 
sive. While  the  words  are  permissive  in 
form,  it  is  palpable  that  the  scheme  was  to 
bold  out  early  redemption  at  arbitrarily 
large  amounts  as  a  method  of  doing  business. 
After  deducting  25  per  cent  from  each  in- 
stallment paid  for  expenses,  of  the  remain- 
ing $1  It  was  declared  that  75  cents  should 
be  placed  to  "a  redemption  fund."  What  is 
a  redemption  fund,  if  not  a  fund  with  which 
it  is  intended  to  redeem?  What  was  the 
meaning  of  declaring  that  the  redemption 
value  of  a  certificate  "shall  t>e  fifteen  dol- 
lars if  paid  one  month  after  date,"  if  it  was 
not  Intended  to  hold  out  a  possible  redemp- 
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tion  in  one  month?  How?  B7  the  use  of 
tbe  multiple  table  and  possible  lapses.  True 
It  is  6aid  that  the  redemption  fund  "may  be 
used"  to  pay  for  redeeming  before  matnrlty. 
Bnt  it  is  also  said  that  the  fund  "may  be 
used"  to  return  to  the  estate  of  a  deceased 
certificate  holder  the  amount  paid  In  by  lilm 
(less  the  expense  dednction).  Suppose  that 
the  administrator  of  such  decedent  should 
call  for  his  money  within  the  time  limited, 
would  It  be  any  answer  to  say  to  him,  "We 
merely  said  we  *may'  pay  you,  not  that  we 
would  do  so."  Or  suppose  that  a  lottery  com- 
pany should  issue  tickets  stating  that  they 
"may"  have  drawings,  not  positively  tliat 
they  will  do  bo,  would  this  be  any  reply  to 
a  charge  that  they  would  be  conducting  a 
lottery  scheme? 

In  Equitable  Loan  &  Security  Co.  t.  War- 
ing, 117  6a.  599,  44  S.  E.  320,  62  L.  R.  A. 
83,  97  Am.  St  Rep.  177,  the  nature  of  this 
company  and  of  its  certificates  were  fully 
considered.  Certificates  like  the  one  now  be- 
fore us,  belonging  to  class  A,  were  practically 
treated  as  unlawful  both  by  the  majority  and 
the  minority  of  the  court  (pages  602  [1],  652 
of  117  Ga.,  pages  S21,  342  of  44  S.  E..  62 
L.  R.  A.  913,  97  Am.  St  Rep.  177),  though 
the  majority  of  the  court  did  not  pass  iqwn 
the  question.  Tlie  main  pohit  of  difTerence 
was  whether  a  new  aeries  of  certificates, 
known  as  "Class  B,"  Issued  after  the  United 
States  mails  had  been  closed  to  class  A,  was 
legal  or  not  Three  of  the  Justices  held  that 
they  were.  Two  dissented.  One  was  absent 
The  writer  of  this,  then  on  the  bench  of  tlie 
superior  court  wrote  an  opinion,  expressing 
his  views,  which  will  be  found  published  in 
117  Oa.  604,  44  S.  B.  820,  62  L.  R.  A.  98. 
97  Am.  St  Rep.  177,  et  seq.  In  that  case 
the  facts  were  more  fully  developed  by  evi- 
dence than  they  here  appear ;  but  under  what 
was  there  said  and  the  authorities  cited  I 
am  of  opinion  that  enough  appears  to  hold 
that  this  scheme  was  a  lottery,  or  at  least 
a  similar  scheme  or  device,  and  contrary  to 
public  policy.  In  the  case  Just  referred  to, 
Mr.  Justice  Cobb,  in  delivering  the  opinion 
of  tlie  majority,  said  of  certificates  of  class 
B  (page  600  of  117  Qa.,  page  346  of  44  S.  B., 
62  L.  R.  A.  93,  97  Am.  St  Rep.  177):  "If 
under  the  contract  no  certificate  can  ever  be 
called  for  redemption  until  it  has  earned  at 
least  8  per  cent,  then  there  is  no  element 
of  prize  in  the  contract"  He  construed  the 
certificates  of  class  B  not  to  be  subject  to 
be  redeemed  until  they  had  earned  8  per  cent 
This  cannot  be  said  of  certificates  of  class  A. 
By  inference  from  this  statement  of  Mr.  Jus- 
tice Cobb,  there  was  a  prize  element  in  class 
A.  And,  if  what  has  been  said  above,  as  to 
the  issuing  and  numbering  of  the  certificates, 
the  chance  application  of  a  multiple  table 
thereto,  the  effect  of  lapses  on  the  application 
of  the  multiple  table,  and  the  gathering  by 
chance  lapses  and  dletributing  by  chance 
numbers,  is  correct,  then  the  scheme  indicated 
on  the  face  of  the  certificates  was  a  scheme 


or  device  in  the  nature  of  a  lottery,  and  con- 
trary to  pulilic  policy.  It  iB  suggested  that 
the  company  might  have  bad  otbet  money 
not  arising  from  the  sale  of  certificates,  and 
might  use  it  to  meet  them  at  maturity.  The 
reply  is  that  the  snggestion  goes  to  the  sol- 
vency of  the  company,  not  to  the  legality  of 
the  scheme  of  which  ttie  certificates  sued  on 
form  a  part  But  it  may  be  remarked  that 
the  orartlflcates  indicate  that  tlie  company 
was  conducting  the  business  of  dealing  In 
these  certificates  (wliich  I  think  illegal)  for 
profit  charging  20  per  cent  of  all  install- 
ments^ and  all  transfer  fees,  for  expenses. 
There  vras  nothing  to  indicate  that  they  did 
anytliing  else ;  nor  can  we  well  assume  or  In- 
fer from  what  appears  that  this  scheme  was 
designed  as  a  mode  of  giving  away  money 
outside  of  tliat  gathered  in.  Design  which 
dlBtlngnishes  a  legitimate  business  from,  an 
Illegitimate  one  does  not  mean  merely  the  de- 
sign to  conduct  for  a  consideration,  a  schem» 
of  chance,  with  prizes  to  the  fortunate. 

Tlie  company  lias  invoked  a  ruling,  by  its 
demurrer,  tliat  its  class  A  certificates  were 
illegal;  and  I  ttiink  the  demurrer  was  prop- 
erly snstalaed.  For  recent  cases  on  tlie  sub- 
ject, see  Slver  y.  Guarantee  Investment  Co., 
183  Mo.  41,  81  S.  W.  1008 :  State  v.  Nebraska 
Home  Ck>.,  66  Neb.  349,  92  N.  W.  763,  60  U 
R.  A.  4^  108  Am.  St  Rep.  706,  and  note; 
Stevens  v.  Cincinnati  Times-Star,  72  Ohio  St 
112,  78  N.  E.  1058,  106  AuL  St  Rep.  68& 

I  am  authorized  to  state  that  FISH,  C  J^ 
and  EVANS,  J.,  concur  in  tlie  views  re- 
pressed. 


NUGENT  V.  WATKINS. 

(Supreme  Court  of  Georgia.    Oct  8,  1907.) 

1.  WiTKESsKs  —  TBANSAcnoHS    wrrH    Dkce- 

DKNI. 

The  death  of  the  grantor  of  one  of  the  pai^ 
ties  to  a  litifcation  in  regard  to  an  alleged  pri- 
vate way  does  not  render  the  other  party  or  his 
agent  ectirely  incompetent  to  testify  as  a  wit- 
ness, but  only  incompetent  to  testify  to  trans- 
actions or  commnnicatimu  with  the  deceased. 
Independent  ph,vsical  facta,  which  do  not  involve 
any  such  communication  or  transaction,  are  not 
within  the  mle. 

Z    EVIOENCK— AOMISSIBrLITT. 

Evidenoe  which  tends  to  establish  the  issue 
is  admissible,  even  If  not  of  itself  sufficient  fot 
that  purpose. 

3.  Easements— PBivAnt  Wats— Pbbbcbiptioii 

— EVIDENCS. 

Under  a  proceeding  to  cause  obstmctioos  to 
be  removed  from  a  private  way,  baaed  on  the 
act  of  1872  (Pol.  Code  1895,  Si  678,  679),  and 
alleging  solely  that  the  way  was  one  established 
by  prescription  for  more  than  7  years,  the  appli- 
cant is  not  entitled  to  a  judgment  by  proof 
that  the  road  has  been  In  use  as  a  private  way 
for  more  than  a  year,  and  that  the  owner  luu 
closed  it  without  givin{[  to  tiie  common  naen 
30  days'  notice  in  writmg.  in  order  that  they 
might  take  legal  steps  to  have  it  made  perma- 
nent, as  required  by  section  673  of  the  Politi- 
cal Code  of  1895. 

[Ed.  Note.— For  case*  in  n^t,  see  Cfoit  Dig. 
vol.  17,  Easements,  i  »3.JyXjOOQlC 
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4.  Wbit  Or  Ebbob— AMiomnsKTS  or  Bbbob. 

An  assignment  of  error,  "that  said  ordi- 
Dary  erred  in  rendering  said  judgment  of  March 
15,  1906,  denying  your  petitioner  the  relief 
prayed  by  her,"  is  too  getieral  to  raiae  any  spe- 
cific ground  of  error  in  rendering  the  Judgment 
in  question,  in  addition  to  those  pointed  out  in 
special  assigninenta  of  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  3,  Appeal  and  Error,  |  2997.] 

5.  Cektiobabi. 

There  was  no  error  in  overruling  the  cer- 
tiorari. 

(Syllabua  by  the  Court) 

Error  from  Superior  Oourt,  Richmond 
County;   B.  C.  Hammond,  Judga 

Action  by  Eliza  Nugent  against  Sarah  E^ 
Watklns.  Judgment  for  defendant,  and 
plaintitr  brings  error.    Affirmed. 

Eliza  Nugent  filed  with  the  ordinary  of 
Richmond  county  her  petition  against  Sarah 
E.  Watkins,  seeking  to  have  obstr-uctions  re- 
moved from  an  alleged  private  way,  under 
the  provisiona  of  section  679,  Pol.  Code  of 
1895.  She  alleged  that  the  way  had  existed, 
and  had  been  worked  and  kept  open  and  In 
repair  by  her  and  her  grantor,  and  was  in 
their  constant  and  nnintemipted  use,  for 
more  than  seven  years  prior  to  its  obstnic- 
tion.  The  ordinary,  under  the  evidence,  ren- 
dered Judgment  for  the  defendant  On  cer- 
tiorari bis  judgment  was  sustained,  and  the 
plaintiff  excepted. 

Salem  Duteher,  for  plaintiff  in  error.  Aus- 
tin Branch  and  C.  H.  and  R.  8.  Cohen,  for  de- 
fendant In  error. 

liUMPKIN,  J.  (after  stating  the  facts  as 
above).  This  case  is  here  for  the  second 
time.  The  ordinary  dismissed  the  petition  on 
demurrer.  The  j.udge  of  the  superior  court 
sustained  his  decision.  On  exception  this 
court  reversed  the  judgment.  Nugent  v.  Wat- 
kins.  124  6a.  IQO,  S2  S,  E.  158.  On  the  trial, 
under  the  evidence,  the  ordinary  found  for 
the  defendant.  The  case  was  carried  to  the 
superior  court  by  writ  of  certiorari,  and 
from  the  judgment  of  that  court  sustaining 
the  decision  of  the  ordinary  it  was  brought 
by  writ  of  error  to  this  court 

The  assignments  of  error  may  be  grouped 
under  tbree  heads:  (1)  Overruling  objections 
to  the  competency  of  the  defendant  and  her 
employ^  as  witnesses,  and  allowing  them  to 
testify  as  to  obstructions  placed  In  the  alleged 
way  at  different  times,  in  order  to  show  that 
there  bad  not  been  seven  years'  continuous 
and  uninterrupted  use  of  It  Objection  was 
made  to  this  on  the  ground  that  petitioner  re- 
lied on  use  both  by  herself  and  her  grantor, 
Watklns,  and  that  what  occurred  during  his 
lifetime  amounted  to  transactions  with  him. 
(2)  Allowing  several  witnesses  to  testify  that 
one  end  of  the  lane  or  way  had  been  obstruct- 
ed for  a  number  of  years;  that  the  obstruc- 
tion consisted  of  a  post  put  up  In  the  lane 
and  some  signs  containing  the  words  "Pri- 
vate Lands" — one  witness  testifying  that  the 


post  stayed  there  for  a  time,  and  then  some 
person  moved  It  or  took  It  away,  and  another 
that  It  had  remained  there,  They  stated  that 
this  end  of  the  alleged  way  was  obstructed 
before  the  death  of  Watkins.  The  evidence 
was  objected  to  on  the  ground  of  Its  legal 
insufficiency  to  change  the  character  of  the 
way  as  an  established  dividing  line,  or  to 
break  the  legal  continuity  of  its  use.  (3)  Be- 
cause "said  ordinary  erred  In  rendering  said 
^dgment  of  Mardi  16^  1906,  denying  your 
petitioner  the  relief  by  her  prayed." 

1.  The  death  of  the  grantor  of  one  of  the 
litigants  did  not  render  the  other  and  her 
agent  Incompetent  to  testify  at  ail  as  wit- 
nesses, but  prevented  them  from  testifying 
to  transactions  or  communications  with  the 
deceased  grantor.  Murphy  v.  Bush,  122  Oa. 
715,  SO  S.  E.  1004.  The  fact  that  she  caused 
obstructions  to  be  placed  In  the  alleged  way 
at  different  times,  and  closed  the  lower  por- 
tion of  ft,  so  as  to  prevent  wagons  from 
going  through,  and  the  physical  condition  of 
the  alleged  way,  did  not  constitute  commu- 
nications or  transactions  with  the  deceased 
grantor.  The  evidence  did  not  show  that 
there  was  any  discussion  or  agreement  in  re- 
gard to  this  matter,  or  that  there  was  any 
communication  or  transaction  between  the 
defendant  and  the  deceased  grantor  In  con- 
nection with  It  So  far  as  shown  it  was 
merely  the  Independent  physical  act  of  the 
defendant,  with  which  he  was  In  no  way  con- 
nected by  communication  or  action;  and  It 
did  not  even  appear  that  he  was  present 
What  has  j\ist  been  said  applies  even  more 
clearly  to  the  evidence  of  the  defendant's  em- 
pIoy6,  who  stated  that  he  had  put  posts  lu 
the  lane  to  block  it  up  three  times  during  the 
preceding  14  years,  and  that  they  would 
stand  for  a  year  or  two,  except  the  last, 
which  still  remained.  Evidently  this  could 
not  be  called  a  communication  or  transac- 
tion between  the  employ^  and  Watkins.  Pur- 
year  V.  Foster,  91  Ga.  444,  18  S.  B.  816; 
Trimble  v.  Mlms,  92  Oa.  103,  18  S.  E.  362; 
Oomez  y.  Johnson,  106  Oa.  613  (1),  32  S.  B. 
600;  Parker  v.  Salmons,  113  Oa.  1167,  39 
S.  E.  475  (which  goes  quite  far);  Horton, 
Adm'r,  v.  Smith,  116  Oa.  66,  41  S.  B.  253 
(also  a  strong  case  arising  prior  to  the  act 
of  1900).  In  Mayfleld  v.  Savannah  R.  Co., 
87  Oa.  374,  13  S.  E.  459,  it  was  sought  to 
show  by  the  plaintiff,  an  employe  of  the  rail- 
road company,  that  while  engaged  in  the 
discharge  of  his  duties.  Just  as  he  had  put 
one  foot  upon  the  rim  of  the  pilot  of  the 
engine,  the  engineer  put  on  steam  and  thus 
caused  the  engine  to  Jerk,  resulting  in  an 
injury  to  the  plaintiff.  This  was  a  "trans- 
action" In  which  both  the  plaintiff  and  the 
engineer  were  engaged,  and  the  plaintiff  was 
incompetent  to  testify  in  regard  to  it  after 
the  death  of  the  engineer.  The  ruling  is  dis- 
cussed In  Atlanta,  K.  &  N.  Ry.  Co.  v.  Roberta. 
116  Ga.  509,  42  S.  E.  753.  There  Is  nothing 
In  Hendrlck  v.  Daniel,  118  Ga.  358  (1),  46 
S.  B.  438,  or  in  Parker  t.  Ballard,  123  Oa. 
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443  (1),  SI  S.  E.  465,  which  conflicts  with  the 
ruling  now  made.  In  her  testimony  the  de- 
fendant did  make  use  of  the  expression, 
"and  Wilson  Watklns  nerer  objected."  Had 
attention  been  specially  called  to  this.  It 
should,  aud  doubtless  would,  haTe  been  re- 
jected. But  the  objection  covered  a  con- 
siderable amount  of  evidence,  in  which  these 
few  words  occurred.  We  do  not  think  this 
requires  a  reversal. 

2,  3.  The  petitioner  alleged  that  the  private 
way  had  been  opened  and  in  use  continu- 
ously for  more  than  seven  years.  The  de- 
fendant denied  this,  and  introduced  evidence 
to  show  that  she  had  caused  the  way  to 
be  closed  at  dlCTerent  times,  so  as  to  prevent 
wagons  passing  over  it,  and  that  she  had  had 
posts  erected  In  it  and  signs  put  up  declar- 
ing it  to  be  private  grounds.  This  evidence 
tended  to  sustain  her  contention,  and  was  ad- 
missible. There  was  no  error  in  refusing  to 
rule  out  parts  of  it  on  the  ground  that  the 
portions  so  objected  to  did  not  constitute  a 
complete  defense.  Evidence  which  tends  to 
establish  the  issue  is  admissible,  even  if  not 
of  itself  sufficient  for  that  purpose.  Col- 
umbus Omnibus  Oo.  v.  Semmes,  27  Oa.  283; 
Smith  V.  Griffin,  32  Oa.  81 ;  Walker  &  Chap- 
man T.  Mitchell  &  Co.,  41  Oa.  102;  Talbot- 
ton  R.  Co.  T.  Gibson.  106  Ga.  229  (5),  236.  32 
S.  E.  151.  If  the  admissibility  of  evidence 
is  doubtful,  the  tendency  is  rather  to  let  it 
In,  leaving  its  weight  and  efficacy  to  be  Judged 
of  afterwards.  But  the  evidence  here  ob- 
jected to  bore  directly  upon  the  issue  be- 
tween the  parties. 

It  was  contended  that  by  section  673  of  the 
Political  Code  of  1895,  it  is  provided  that, 
"when  a  road  has  been  used  as  a  private 
way  for  as  much  as  one  year,  an  owner  of 
land  over  which  it  passes  cannot  close  it 
up  without  first  giving  the  common  users  of 
tlie  way  thirty  days'  notice  in  writing,  that 
th^  may  take  steps  to  have  it  made  per- 
manent;" that  no  notice  in  writing  was 
given,  and  therefore  the  closing  up  or  ob- 
structing the  private  way  was  onlawfnl; 
and  tliat  such  an  obstruction  could  not  In- 
terrupt the  continuity  of  the  use.  It  was 
further  urged  that  the  fact  that  no  written 
notice  was  given  necessitated  a  Judgment 
in  favor  of  the  petitioner,  requiring  the 
obstructions  to  be  removed.  Whether  the 
method  of  procedure  to  have  obstructions  re- 
moved from  a  private  way  provided  for  by 
the  act  of  1872  (Pol.  Code  1895,  {  679)  ap- 
plies only  to  the  private  ways  mentioned  in 
that  act,  viz.,  those  which  have  been  in  con- 
stant and  uninterrupted  use  for  7  years  or 
more  without  legal  steps  having  been  taken 
to  abolish  them,  or  whether  this  mode  of 
procedure  also  applies  to  roads  which  have 
been  used  as  private  ways  for  more  than  a 
year,  as  to  which  it  had  previously  been  de- 
clared that  the  owner  could  not  close  them 
up  without  giving  to  the  common  users  30 
days'  written  notice  (Pol.  Code  1895,  g  673) 
we  need  not  decide.    The  decisions  do  not 


seem  to  be  quite  liarmonious  on  this  subject 
Some  of  them  deal  with  the  act  of  1872  (Pol. 
Code  1895,  11  678,  679)  without  referaice  to 
section  673.  Others  seem  to  assume  that  the 
method  of  procedure  applies  to  both  situa- 
tions. See  Brown  v.  Marshall,  63  Ga.  637, 
Powell  V.  Amoas,  85  Ga.  273.  11  S.  E.  598; 
Peters  v.  Ldttle,  95  Oa.  151,  22  S.  E.  44;  Dod- 
son  T.  Scarborough,  110  Oa.  4,  35  S.  E.  291; 
Buchanan  v.  Parks,  111  Ga.  873.  36  S.  E. 
947;  Klrkland  v.  Pitman,  122  Ga.  256.  30 
S.  B.  117. 

If  we  assume,  however,  that  this  method  of 
procedure  is  applicable  both  to  prevent  the 
closing  up  of  the  road  used  as  a  private  way 
for  more  than  one  year  without  written  no- 
tice, and  also  to  remove  obstructions  from 
private  ways  in  constant  and  uninterrupted 
use  for  seven  years  or  more,  the  petitioner 
cannot  proceed  on  the  ground  alode  that  she 
has  a  perfect  prescriptive  right  of  way,  and, 
falling  to  establish  that,  obtain  a  Judgment 
on  the  ground  that  there  was  no  written  no- 
tice given  by  the  owner  of  his  intention  to 
close  up  the  road.    She  alleged  that  the  pri- 
vate way  in  question  had  be&i  In  constant 
and  uninterrupted  use  for  seven  years  or 
more.    This  was  denied.    She  must  recover 
on  the  case  which  she  made,  if  at  all.     If 
she  desires  to  rely  upon  the  closing  of  the 
road  used  as  a  private  way  by  the  owner 
thereof  without  written  notice,  she  should 
have  made  proper  allegations  to  invoke  the 
law  on  that  subject    If  one  alleges  the  ex- 
istence of  a  prescriptive  right  of  way,  which 
is  denied,  and  on  this  issue  alone  the  case  is 
tried,  a  Judgment  ordering  the  removal  of 
obstructions  from  such  way  adjudicates  its 
existence  as  a  permanent,  prescriptive  way, 
and  Is  binding  as  a  Judgment     If,  on  the 
other  hand,  the  allegation  Is  that  a  road  has 
been  used  as  a  private  way  for  as  much  as 
one  year,  and  that  the  owner  of  the  land  over 
which  it  passes  has  closed  it  up  without  first 
giving  the  common  users  of  the  way  30  days' 
notice  in  writing,  in  order  that  they  may 
take  steps  to  have  it  made  permanent,    a 
Judgment  requiring  the  obstructions  to  be  re- 
moved will  not  fix  the  character  of  ttxe  way 
as  a  permanent  prescriptive  way,  but  will 
only  prevent  the  closing  up  of  the  road  by 
the  owner  until  be  has  given  the  notice.    He 
would  still  be  at  liberty  to  give  the  wrlttea 
notice  and  then  close  up  the  road,  unless,  in 
the  meantime,  it  had  been  duly  establisbed 
as  a  permanent  way.   The  results  of  the  pro- 
ceeding on  the  one  ground  or  the  other  are 
quite  different    If  It  is  desired  to  Invoke  one 
law  or  the  other,  or  both  (if  both  can  be  Join- 
ed), the  pleadings  should  be  shaped  according- 
ly; and  the  proper  practice  would  be  for  the 
Judgment  to  show  upon  what  It  rested.    Oth- 
erwise, proof  of  a  mere  failure  to  give  writ- 
ten notice,  naier  an  Issue  as  to  the  existence 
of  a  permanent  way  by  prescription,  might 
result  in  a  Judgment  in  effect  declaring  a 
permanent  way  where  none  in  fact  existed. 
Gardner  t.  Swann,  1|^C|^  304,  40  &  B.  271. 
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4,  5.  A  general  assignment  of  error,  "that 
said  ordinary  erred  In  rendering  said  Judg- 
ment of  March  15,  1806,  denying  your  peti- 
tioner the  relief  by  her  prayed,"  Is  too  gen- 
eral to  raise  any  specific  point  for  adjudica- 
tion as  to  why  the  ordinary  erred  In  render- 
ing the  Judgment,  In  addition  to  the  reasons 
already  ppecially  assigned.  If  the  certiorari 
as  a  whole  should  be  treated  as  raising  the 
question  whether  the  Judgment  was  sup- 
ported by  the  evidence,  we  think  It  was 
without  merit.  The  evidence  was  conflict- 
ing. The  defendant,  among  other  things, 
testified  that  "this  lane  never  has  been  open 
for  seven  years  at  a  time."  If  there  was  no 
such  way  as  the  petitioner  alleged,  putting 
a  second  obstruction  in  It  did  not  create  a 
right  where  none  existed.  The  ordinary  has 
passed  upon  the  evidence,  the  Judge  of  the 
superior  court  has  approved  his  Judgment, 
and  we  will  not  Interfere. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


ATHENS  TERMINAL  CO.  et  al.  v.  ATHENS 

FOUNDRY  &  MACHINE  WORKS. 

ATHENS  FOUNDRY  &  MACHINE  WORKS 

V.  ATHENS  TERMINAL  CO.  et  al. 

(Supreme  Court  of  Georgia.    Oct  8,  1907.) 

1.  Mtjnioipai.    Corpobations  —  Railroads  — 
Use  op  Streets— Right  to  Lay  Tracks. 

A  commercial  steam  railroad  company  can- 
not lay  a  railroad  track  longitudinally  alone  the 
streets  of  a  city  without  the  sanction  of  the 
General  Assembly.  This  sanction  may  be  given 
either  in  the  charter  of  the  city  or  of  the  rail- 
road company. 

(a)  Legislative  sanction  is  not  contained  In  the 
charter  of  the  city  of  Athens. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1403.] 

2.  Same — Consent  of  Authorities. 

Civ.  Code  1895,  8  2167,  par.  5,  confers  upon 
a  railroad  company  incorporated  under  the  gen- 
eral railroad  law  the  power  to  construct  its 
track  loDgitudinally  in  the  streets  of  a  city  for 
lawful  use  with  the  written  consent  of  the  mu- 
nicipal anthorities. 

8.  Eminent  Domain— Tracks  in  Citt  Streets 
— Compensation  to  Abutting  Owner. 
Although  the  General  Assembly  may  em- 
power a  commercial  railroad,  company  to  occupy 
the  streets  of  a  town  or  city  with  the  consent 
of  the  municipal  authorities,  yet  such  permis- 
sion is  subject  to  the  constitutional  restramt  that 
"private  property  shall  not  be  taken  or  dam- 
aged for  public  purposes  without  just  and  ade- 
quate compensation  being  first  paid."  If  the 
property  of  an  abutting  landowner  will  be  dam- 
aged by  the  laying  and  use  of  a  track  in  the 
street,  the  railroad  company  muet  first  pay  or 
tender  to  such  property  owner  just  and  adeouate 
compensation  for  the  damages  consequential  up- 
on the  construction  of  the  track  and  the  uses  to 
which  it  will  be  put.  Upon  failure  to  pay  or 
tender  the  amount  of  such  damages,  equity  will 
enjoin  the  construction  of  the  track. 

SEd-  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  18,  Eminent  Domain,  §  257.] 

4.  Same  — Remedt    of    Abuttihg    Owner  — 
Laches. 

The  facts  developed  before  the  Judge  on  the 
interlocutoiy  hearing  were  sufficient  to  support 
bis  finding  that  the  plaintiff  was  not  guilty  of 


laches  in  applying  for  the  equitable  remedy  of 
injunction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  (  783.] 

5.  MuNiciPAi.  Corporations— Latino  Out  of 

Streets. 
The  provision  in  the  charter  of  the  city  of 
Athens  that  the  municipality  "shall  have  full 
power  and  authority  to  open,  lay  out,  widen, 
straighten  or  otherwise  change  the  streets,  lanes 
and  alleys  in  said  city,  whenever  the  said  mayor 
and  council  shall  see  proper  to  exercise  said 
power,"  is  sufficiently  comprehensive  to  anthor- 
ize  a  slight  deflection  of  a  street  near  one  of 
its  termini. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clark  County; 
C.  H.  Brand,  Judge. 

Action  by  the  Athens  Foundry  &  Machine 
Works  against  the  Athens  Teruiiuai  t'oui- 
pnny.  From  the  Judgment,  both  parties 
bring  error.  Affirmed  on  b..tb  bills  of  excep- 
tiuus. 

This  Is  an  Injnnctlon  suit,  brought  by  the 
Athens  Foundry  &  Machine  Works  against 
the  Athens  Terminal  Company  to  restrain 
the  latter  from  laying  its  track  longitudinal- 
ly in  Foundry  street,  and  from  changing  the 
course  of  Washington  'and  Clayton  streets, 
in  the  city  of  Athens.  The  Athens  Termin- 
al Company  Is  chartered  under  the  general 
railroad  law,  and  owns  In  the  city  of  Athens 
three  blocks  of  property  on  the  western  side 
of  Foundry  street,  lying  between  Broad  street 
and  Hancock  avenue.  The  Athens  Foundry 
&  Machine  Works  owns  property  on  the  other 
side  of  Foundry  street  The  property  of  the 
Athens  Terminal  Company  Is  intersected  by 
Washington  and  Clayton  streets.  Washing- 
ton street  connects  with  Foundry  street  at  a 
point  opposite  the  gate  which  opens  into  the 
property  of  the  Athens  Foundry  &  Machine 
Works.  Foundry  street  is  about  40  feet 
wide.  On  January  3,  1906,  the  city  of  Athens 
passed  an  ordinance  granting  to  George  J. 
Baldwin  and  William  W.  Mackall,  or  their 
assigns,  the  right  to  construct-  a  railroad 
track  in  Foundry  street,  to  deflect  Clayton 
and  Washington  streets,  and  to  build  ware- 
houses and  a  freight  depot  in  accordance 
with  certain  plans  submitted  to  the  city. 
Work  was  begun  In  accordance  with  the  ordi- 
nance within  six  months  from  the  date  there- 
of, and  the  property  was  excavated  and 
graded,  and  at  the  time  when  the  Injunction 
suit  was  brought  a  large  sum  of  money  had 
been  expended  on  the  project.  The  Athens 
Terminal  Company  was  chartered  under  the 
general  railroad  law  on  the  14tb  day  of  Octo- 
ber, 1906.  On  January  14,  1907,  Baldwin 
and  Mackall  transferred  to  the  Athens  Ter- 
minal Company  all  of  their  Interests  in  the 
franchises  granted  by  the  city  of  Athens,  and 
on  April  19,  1907,  the  city  of  Athens  ratified 
and  confirmed  the  transfer,  and  passed  an 
ordinance  granting  directly  to  the  Athens 
Terminal  Company  all  of  the  franchises 
which  had  been  previously  granted  to  Bald- 
win and  Mackall,  upon  the  same  terms  and 
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conditions,  with  one  exception,  wliicli  is  not 
material  to  this  case. 

Tile  ordinance  of  ttie  city  of  Atbens  re- 
quired the  pavlnx  of  a  portion  of  Foundry 
street,  between  Broad  street  and  Hancodc 
avenue,  16  feet  in  width,  so  as  to  leave  a  6- 
foot  sidewalk  on  the  side  of  tlie  street  adja* 
cent  to  the  foundry  works,  and  the  street 
being  opposite  the  Athens  Foundry  &  Ma- 
chine Works  property,  about  40  feet  wide, 
leaving  about  13  feet  between  the  curb  of 
the  paved  way  and  the  property  line  of  ttie 
Athens  Terminal  Company.  The  track  in 
Foundry  street  is  to  be  laid  between  the 
property  line  of  the  terminal  company  and 
the  curb  of  the  paved  way.  The  foundry 
company  claims  to  own  a  fee  In  Fotmdry 
street  only  to  the  center  thereof,  and  the 
Atbens  Terminal  Company  claims  to  own  the 
fee  in  the  other  half  of  the  street  adjacent  to 
its  property,  so  that  the  track,  when  laid  in 
Foundry  street  opposite  the  Foundry  Works, 
will  be  laid  entirely  on  the  fee  of  the  street 
owned  by  the  terminal  company.  Both 
Washington  and  Clayton  streets  will  be  de- 
flected near  their  Intersection  with  Foundry 
street,  which  is  the  terminus  of  each  street 
The  ordinance  provld*es  that  the  city  will  do 
the  necessary  grading  of  Washington  and 
Clayton  streets.  The  Athens  Terminal  Com- 
pany will  pave  those  portions  of  Washington 
and  Clayton  streets  which  run  through  its 
property,  and  will  open  a  new  thoroughfare 
between  Broad  street  and  Hancock  avenue, 
on  the  back  of  its  property,  and  will  pave 
the  same.  None  of  the  tracks  which  lead 
ott  from  Foundry  street  into  the  terminal 
property  will  rest  on  any  part  of  either 
Washington  or  Clayton  street  as  deflected, 
but  will  be  entirely  upon  the  property  of  the 
terminal  company.  The  Athens  Foundry  & 
Machine  Works  maintain  that  the  city  of 
Athens  has  no  power  to  change  and  deflect 
Clayton  and  Washln]gton  streets;  that  It  had 
no  power  to  grant  to  Baldwin  and  Mackall 
the  right  to  lay  tracks  in  the  streets;  that  the 
city  of  Athens  has  no  power  to  grant  either 
to  private  persons  or  to  a  railroad  company 
the  right  to  use  the  streets;  and  that  the  con- 
struction of  the  track  In  Foimdry  street  and 
the  deflection  of  Washington  street  will  cause 
the  plalntlfr  to  suffer  special  damages  dif- 
f^ent  in  degree  and  kind  from  those  suflCered 
by  the  general  public. 

On  the  Interlocutory  hearing  the  court  en- 
joined the  terminal  company  from  construct- 
ing and  laying  its  tracks  in  Foundry  street, 
opposite  the  foundry  company's  property, 
until  the  terminal  company  instituted  con- 
demnation proceedings  and  ascertained  to 
what  extent  the  foundry  company  had  been 
injured,  and  pay  or  ofCer  to  pay  whatever 
damages  may  be  assessed,  and  refused  to 
enjoin  the  deflection  of  Washington  and  Clay- 
ton streets,  and  the  laying  of  the  track  In 
Foundry  street  not  contiguous  to  plaintllTs 
property.  Botb  the  plaintiff  and  defendant 
excepted. 


Lawton  &  Cunlngham,  H.  S.  West,  and 
Erwln  &  li^wln,  for  plaintiff  in  error.  E.  IS. 
Price  and  Jno.  J.  Strickland,  for  defendant  in 
error. 

EVANS,  X  (after  stating  the  facts  as 
above).  1-2.  A  commercial  steam  railroad 
cannot  lay  Its  tracks  longitudinally  along  the 
streets  of  a  city  without  the  sanction  of  the 
General  Assembly.  This  sanction  must  appear 
by  express  grant  or  necessary  implication. 
Daly  T.  Oa.  So.  B.  Co.,  80  Ga.  793,  7  S.  E;. 
14S,  12  Am.  St  Rep.  280.  Legislative  sanc- 
tion to  devote  a  part  of  a  street  to  railroad 
use  is  not  given  to  a  city  by  tlie  grant  of 
a  general  power  to  establish,  change,  and 
maintain  Its  streets  and  alleys  to  a  dty.  Nor 
is  this  sanction  given  by  section  17  of  the 
act  approved  August  24,  1872,  amending  the 
charter  of  Athens  (Acts  1872,  p.  127): 
"That  in  all  cases  of  encroachments  on  the 
streets,  lanes,  or  alleys  of  said  city,  the  may- 
or and  council  shall  have  power  to  remove 
the  same  upon  reasonable  notice  or  permit, 
and  sanctiou  same  for  a  fair  and  reasonable 
compensation  in  money,  to  be  paid  Into  the 
city  treasury ;  said  mayor  and  council  having 
due  regard  to  the  interests  of  property  hold- 
ers who  may  be  affected  thereby."  Daly  T. 
Ga.  So.  B.  Co.,  supra.  As  the  dty  of  Athens 
had  no  charter  authority  to  consent  to  the 
laying  of  a  track  longitudinally  along  its 
streets,  the  grant  of  such  power  to  Messrs. 
Baldwin  and  Mackall  was  an  ultra  vlrea 
act  and  void.  But  after  the  filing  of  the 
petition  the  mayor  and  council  re-enacted  the 
same  ordinance  specifically  granting  to  the 
Athens  Terminal  (Company  the  same  powers, 
slightly  modified,  which  by  ordinance  the 
city  had  previously  attempted  to  give  to 
Messrs.  Baldwin  and  Mackall.  Objection 
was  made  to  the  court  considering  either  ordi- 
nance, on  the  ground  tliat  the  first  ordinance 
was  void,  and  that  the  ordinance  conferring 
on  the  Athens  Terminal  Company  the  same 
powers  previously  given  to  Baldwin  and 
Mackall  in  a  void  ordinance  was  passed  by 
the  council  of  the  city  of  Athens  after  the 
inception  of  the  litigation,  and  was  neither 
curative  of  the  void  ordinance,  nor  available 
In  this  suit  as  an  Independent  municipal  act 
The  court  properly  considered  both  ordinan- 
ces as  evidence.  The  last  ordinance  by  ex- 
press terms  incorporated  the  provisions  of  the 
former,  and  it  thus  became  a  part  thereof. 
The  plaintiff  was  seeking  to  enjoin  the  Atb- 
ens Terminal  Company  from  doing  the  things 
authorized  by  the  municipal  authorities  of 
the  city  of  Athens.  Although,  at  the  time 
the  petition  was  filed,  the  Athens  Terminal 
Company  may  have  bad  no  right  to  do  any  of 
the  acts  complained  of,  for  lac^  of  municipal 
consent,  the  terminal  company  could  urge,  on 
the  interlocutory  bearing,  the  municipal  con- 
sent procured  subsequently  to  the  filing  of 
the  petition.  It  is  in  the  nature  of  a  plea 
puis  darrein  continuance. 

So  we  come  to  the  question  whether  the 
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<dt7  of  Atbens  cotild  ooatei  upon  the  tenntnal 
company  the  iiower  to  lay  Its  railroad  track 
lonsltadlnaUy  In  Foundry  street  As  we 
have  prevlotuly  adverted,  before  a  conuner- 
<dal  railroad  company  can  lay  its  track  along 
a  street  In  a  city,  It  must  have  the  authority, 
express  or  by  necessary  implication,  of  the 
Oeneral  Assembly.  This  legislative  sanction 
need  not  appear  from  the  clty'a  charter.  It 
may  be  found  In  the  general  law,  or  In  the 
charter  of  the  railroad  company  applying  for 
the  use  of  the  city's  streets.  Almand  v.  At- 
lanta Con.  St  By.  Co.,  108  6a.  417,  34  S.  E. 
6.  The  Athens  Terminal  Company  is  Incor- 
porated under  the  general  railroad  law,  and 
has  all  the  powers  therein  conferred  on  a  rail- 
road corporation.  Brldwell  v.  Gate  City  Ter- 
minal Co.,  127  Qa.  620,  66  S.  E.  824.  By  Civ. 
Code  1895,  (  2167,  par.  6,  a  railroad  com- 
pany Incorporated  thereunder  Is  permitted  "to 
constrnct  its  road  across,  along  or  upon,  or 
to  use  any  stream  of  water,  water  course, 
street,  highway  or  canal  which  the  route  of 
its  road  shall  Intersect  or  touch:  provided, 
no  railroad  shall  be  constructed  along  and 
upon  any  street  or  highway  without  the  writ- 
ten consent  of  the  municipal  or  county  au- 
thorities, and  whenever  the  track  of  any  such 
road  shall  touch,  intersect  or  cross  any  road, 
highway  or  street.  It  may  be  carried  over  or 
under,  or  across  at  a  grade  level  or  otherwise, 
as  may  be  found  most  expedient  for  the  public 
good,"  etc.  This  Code  section  permits  the 
longitudinal  use  of  the  street  by  the  railroad 
company  in  a  proper  and  lawful  manner. 
Almand  v.  Atlanta  Con.  St  Ry.  Co.,  supra. 
It  cannot  malntahi  a  nuisance  thereon,  nor 
unreasonably  obstruct  the  street,  nor  use  the 
street  as  a  yard,  or  for  switching  and  drilling 
purposes.  Atlantic  Ry.  GO.  v.  Montezuma, 
122  Ga.  1,  49  S.  E.  738.  The  terminal  com- 
pany disclaim  In  Its  answer  any  Intention  to 
Improperly  use  Foundry  street,  and  the  ques- 
tion of  improper  use  will  arise  only  when  It 
makes  or  attempts  to  make  a  use  of  the  track 
not  authorized  by  law. 

8.  Although  the  Oenoral  Assembly  may  em- 
power a  railroad  company  to  occupy  the 
streets  of  a  town  or  city  with  the  consent  of 
the  municipal  authorities,  yet  such  permission 
Is  subject  to  the  constitutional  restraint  that 
"private  property  shall  not  be  taken,  or  dam- 
aged, for  public  purposes,  without  just  and 
adequate  compensation  being  first  paid." 
While  denying  that  the  plaintiff  will  suffer 
any  pecuniary  Injury  to  Its  property  by  the 
proposed  Improvements,  counsel  for  the  ter- 
minal company  concede  the  plaintiff's  right 
to  recover.  In  an  action  of  damages,  loss  or 
Injiuy,  If  any,  consequential  upon  the  con- 
struction of  the  track  and  Its  contemplated 
use.  But  they  Insist  that  this  is  the  sole 
remedy,  and  that  the  plaintiff  has  no  right 
to  enjoin  the  prosecution  of  the  work  until 
the  damages  are  ascertained,  and  compensa- 
tion therefor  paid  or  tendered.  In  City  of 
Atlanta  v.  Green,  67  Ga.  386,  It  was  held  that 
prior  to  the  Constitution  of  1877,  which  con- 


tains the  declaration  that  "private  property 
shall  not  be  taken,  or  damaged,  for  public 
purposea  without  Just  and  adequate  compen- 
satlcm  l>elng  first  paid,"  municipal  corpora- 
tions were  not  liable  for  consequential  dam- 
ages resulting  to  property  owners  from  rais- 
ing or  low^lng  the  grade  of  streets,  but 
were  made  so  by  the  constitutional  provision. 
Following  this  case  Is  a  multitude  of  deci- 
sions by  this  court  to  the  effect  that  conse- 
quential damages  caused  to  the  property  of  a 
citizen  by  the  construction  of  a  public  work 
may  be  recovered,  though  no  part  of  his 
property  be  actually  taken.  The  meaning  of 
the  words  "without  Just  and  adequate  com- 
pensation being  first  paid"  came  up  in  Cham- 
bers V.  Cin.  &  Ga.  R.,  69  Ga.  320,  very  soon 
after  the  adoption  of  the  Constitution  of  1877. 
That  was  the  case  of  a  landowner  seeking  to 
enjoin  a  railroad  company  from  proceeding  to 
build  its  road  through  his  land  pending  an  ap- 
peal from  the  award  of  the  assessors  as  to 
the  damages ;  and  it  was  held  that  the  rail- 
road company's  effort  to  take  property  should 
be  enjoined  until  It  either  paid  or  tendered 
the  just  value  of  the  property  taken.  The 
fundamental  law  makes  no  distinction  be- 
tween damages  resulting  from  the  actual 
taking  of  the  property  and  damages  conse- 
quential from  the  construction  of  a  public 
work  where  the  property  was  not  actually 
taken.  In  either  event  payment  or  tender 
must  generally  precede  construction  of  woiiK. 
Shortly  after  the  pronouncement  in  the  Green 
Case,  that  If  any  owner  of  property  be  dam- 
aged by  the  grading  of  a  street  he  may  recov- 
er for  such  Injury  to  liis  freehold,  the  ques- 
tion arose  whether  the  gradinR  of  streets 
should  be  susp^ided  by  injunction  because 
consequential  damages  would  result  to  an 
abutting  landowner.  In  this  case  (Moore  v. 
Atlanta,  70  Ga.  611)  It  was  held  that  an  in- 
junction ought  not  to  be  granted  to  stop  the 
operation  of  the  municipal  government  and 
clog  Its  wheels,  and  that  the  remedy  of  the 
i  abutting  landowner  was  an  action  for  dam- 
i  ages.  The  reasoning  of  the  court  was  that, 
i  if  Improvements  In  the  highway  were  within 
I  the  constitutional  provision  as  to  first  paying 
I  damages,  the  power  of  municipalities  to  Im- 
!  prove  Its  streets  would  be  destroyed,  if,  be- 
I  fore  even  repairing  a  street;  It  must  try  with 
I  every  property  owner  the  question  whether 
the  Improvements  would  help  or  hurt  him ; 
hence,  ex  necessitate  rel,  this  provision  of  the 
Constitution  did  not  apply  in  the  case  of 
consequential  damages  to  an  abutting  land- 
owner where  the  city  graded  its  streets  to 
make  them  more  accessible  or  safer  for  pas- 
sageway. 

Upon  the  theory  that  a  street  railway  Is  a 
public  convenience  for  passing  along  a  city's 
streets,  the  principle  of  the  Moore  Case  has 
been  extended  to  street  railways.  Brown  v. 
Atlanta  Railway  Co.,  113  Oa.  462,  39  S.  D. 
71.  But  a  commercial  steam  railroad  receives 
legislative  sanction  to  use  a  city's  streets 
from  altogether  different  considerations  than 
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those  which  apply  to  street  railways.  The 
former  constitute  the  great  arteries  of  com- 
merce, and  of  necessity  must  have  continuous 
trackage,  that  they  may  expeditiously  serve 
the  general  public  In  the  transportation  of 
•  passengers  and  freight  They  traverse  com- 
mercial centers,  and  are  allowed  to  occupy 
with  their  tracks  the  city's  streets,  in  order 
that  the  flow  of  commerce  may  not  be  imped- 
ed by  breaks  in  trackage.  It  would  perhaps 
be  less  burdensome  on  the  streets  of  a  city 
to  permit  their  longtltudlnal  use  by  the  rail- 
ro.id  company  in  pulling  a  train  of  cars 
thereover  than  to  transfer  the  entire  rail- 
road traffic,  both  through  and  local,  over  the 
street  In  horse-drawn  vehicles.  Yet  the  serv- 
ice Is  not  primarily  intended  to  relieve  the 
streets  of  the  burden  of  travel.  On  the  other 
hand,  by  hauling  freight  and  passengers  from 
distant  points,  commercial  railroads  subject 
the  streets  to  additional  burdens.  Because  of 
this  and  for  other  reasons  it  has  been  held 
that  the  laying  of  a  track  upon  a  street  In 
a  mnnicipallty  for  the  purpose  of  operating 
a  commercial  steam  railroad  Imposes  on  the 
streets  an  additional  servitude.  A.  &  W.  P. 
Ry.  Co.  V.  A.,  B.  &  A,  Ry.  Co.,  125  Ga.  530, 
64  S.  B.  736.  One  of  the  purposes  of  a  street 
railway  is  to  relieve  the  streets  from  conges- 
tion, by  affording  more  rapid  passage.  The 
necessity  for  the  operation  of  a  street  rail- 
way is  largely  a  municipal  problem,  to  be 
mainly  solved  by  the  municipal  authorities. 
This  is  recognized  by  the  Constitution  (article 
3,  sec.  7,  par.  20),  which  forbids  the  General 
Assembly  from  authorizing  the  construction 
of  a  street  passenger  railway  without  the 
consent  of  the  municipal  authorities.  The 
construction  and  operation  of  a  street  rail- 
way was  therefore  Included  by  the  Brown 
Case'in  the  category  of  a  municipal  improve- 
ment Not  so,  however,  with  the  commer- 
cial railroad.  It  Is  in  no  sense  a  local  or 
municipal  affair.  The  General  Assembly  has 
sanctioned  its  occupancy  of  a  city's  streets 
with  the  city's  consent  The  only  effect  of 
this  legislative  sanction  is  to  allow  it  to 
pass  through  a  city  along  a  street  where  the 
city  consents  thereto.  If  It  will  Injure  or 
damage  property  in  its  operation,  the  amount 
of  such  damage  must  be  paid  or  tendered  be- 
fore the  work  can  progress,  just  as  if  the 
question  had  arisen  outside  of  a  city. 

It  is  contended  that,  as  the  terminal  c<Hn- 
pany  and  the  foundry  company  own  the  fee 
in  the  street  fronting  their  respective  prop- 
erties, their  property  lines  touch  in  the  mid- 
dle of  the  street,  and,  as  the  track  Is  to  be 
laid  on  the  half  of  the  street  contiguous  to 
the  terminal  company's  property,  its  con- 
struction should  not  be  enjoined,  because  no 
part  of  the  Foundry's  property  will  be  taken. 
We  have  placed  our  decision  on  the  ground 
that,  with  the  exception  of  Instances  like 
those  in  the  Moore  and  Brown  Cases,  supra, 
the  constitutional  provision  that  "private 
property  shall  not  be  taken,  or  damaged,  for 
public  purposes,  without  Just  and  adequate 


compensation  being  first  paid,"  applies  alike 
to  cases  where  property  Is  taken  and  where 
property  is  not  actually  taken,  bot  is  conse- 
quentially damaged  by  the  construction  of  a 
public  work.  It  would  not  require  specious 
argument,  however,  to  support  the  proposi- 
tion that  to  the  extent  of  maintaining  the 
integrity  of  F>oundry  street  the  abutting  land- 
owners had  such  an  interest  in  the  wtiole 
street  that  the  street  cannot  be  destroyed,  or 
seriously  impaired,  or  subjected  to  an  addi- 
tional servitude,  without  adequate  compen- 
sation is  first  paid.  See  Marietta  Chair  Oo. 
V.  Henderson,  121  Ga.  399,  49  S.  B.  312,  104 
Am.  St  Rep.  156;  Barney  v.  Keokuk,  94  U. 
S.  324,  24  L.  Bd.  224.  The  court  found  from 
the  evidence  that  "the  construction  of  the 
railroad  track  in. Foundry  street  affects  and 
interferes  with  the  right  of  egress  and  Ingress 
to  the  lot  owned  in  fee  simple  by  the  foundry 
company,  wliich  is  calculated  thereby  to  in- 
flict an  Injury  to  the  lot  Itself."  There  was 
evidence  to  support  this  finding.  "The  con- 
struction and  operation  of  a  railway  in  a 
public  street  is  a  physical  invasion  of  the 
easement  of  access  of  abutting  landowners, 
and  is  a  damage  to  the  property,  within  the 
meaning  of  the  constitutional  provision  which 
declares  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  witliout 
Just  compensation  being  first  paid."  A.  &  B. 
Ry.  Co.  V.  McKnl^t,  125  Ga.  329,  54  S.  B. 
148.  Hence  it  was  not  erroneous  to  enjoin 
the  laying  of  the  railroad  track  along  Foun- 
dry street  until  the  foundry  company  had 
been  paid  or  tendered  payment  for  any  dam- 
ages it  might  have  enstalned.  A.  &  W.  P.  R. 
Co.  y.  A.,  B.  &  A.  Ry.  Co.,  supra. 

4.  The  plaintiff  in  error  further  Insists 
that  the  foundry  company  was  well  aware 
of  the  plan  and  purpose  of  the  projectors  of 
the  enterprise;  that  its  officers  knew  the 
railroad  track  would  be  laid  in  Foundry 
street;  that  large  sums  of  money  bad  been 
expended  In  the  work  of  the  general  plan  of 
improvement,  with  the  knowledge  of  the 
foundry  company  and  without  objection  on 
their  part;  that  for  these  reasons  the  foun- 
dry company  is  in  laches,  and  had  forfeited 
its  right  to  Invoke  the  equitable  remedy  of 
injunction.  "Vlgllantibus  non  dormientibiis 
Jura  subveniunt"  is  a  most  salutary  maxim 
of  equity.  Its  inapplicability  to  the  case  In 
hand  will  be  manifest  by  a  reference  to  the 
facts  appearing  in  the  record.  The  city  of 
Athens,  by  an  ordinance  passed  January  3. 
1906,  granted  the  privileges  now  claimed  by 
the  terminal  company  to  Messrs.  Baldwin 
and  Mackall.  This  ordinance  was  void. 
Work  was  begun  by  them  about  July  1,  I90ti. 
The  terminal  company  was  chartered  October 
4,  1906.  Baldwin  and  Mackall  did  not  trans- 
fer their  rights  under  the  ordinance  until 
about  two  months  before  the  filing  of  the  pe- 
tition; and  it  was  a  month  after  the  petition 
was  filed  before  the  ordinance  was  passed 
which  conferred  on  the  terminal  company  the 
same  rights  attempted  ^(l^conferred  on 


Ga.) 


BADY  V.  ATLANTIC  COAST  LINE  R.  CO. 


895 


Messrs.  Baldwin  and  Mackall.  Nothing  was 
done  by  the  foundry  company  to  encourage 
these  operations.  On  the  other  hand,  the 
superintendent  of  the  foundry  company  de- 
posed he  did  not  know  the  terminal  company 
£ontemplated  a  line  of  railroad  track  along 
Foundry  street  until  a  few  days  before  the 
application  for  Injunction.  Under  these  cir- 
cumstances the  judge  could  well  conclude 
that  the  foundry  company  had  not  waived, 
by  delay.  Its  constitutional  right  to  protect 
its  property  by  demanding  compensation  for 
damages  before  the  construction  of  the  work 
from  which  the  Injury  will  result  A  mo- 
tion was  made  to  reopen  the  case  because  of 
an  alleged  misapprehension  of  fact  by  the 
court  In  announcing  Its  decision  on  the  in- 
terlocutory hearing.  The  court  refused  to 
reopen  the  case,  and  rendered  a  written  judg- 
ment covering  the  various  Issues  involved  in 
the  case.  We  have  discussed  these  Issues, 
and  are  tn  accord  with  the  conclusions  of  the 
trial  court  There  was  no  error  In  refusing 
to  reopen  the  case. 

5.  It  is  complained  In  the  cross-bill  of  ex- 
cations  that  the  court  erred  In  not  enjoining 
the  terminal  company  from  interfering  with 
Clayton  and  Washington  streets.  These 
streets  afforded  communication  between 
Thomas  and  Foundry  streets,  which  are  par- 
allel streets.  There  are  other  cross  streets 
connecting  Thomas  and  Foimdry  streets. 
The  terminal  company  own  the  property  on 
both  sides  of  Washington  and  Clayton  streets, 
where  these  streets  are  proposed  to  be  de- 
flected. When  application  was  made  for  in- 
junction, these  two  streets  had  been  so 
graded  that  they  could  not  be  used  as  con- 
necting Thomas  and  Foundry  streets.  The 
plan  of  improvements,  as  outlined  In  the  or- 
dinance of  the  city  council  of  Athens,  did  not 
contemplate  the  closing  of  either  Clayton  or 
Washington  streets,  but  that  the  course  of  the 
streets  should  be  deflected  near  their  entrance 
into  Foundry  street  The  charter  of  Athens 
provides  that  "the  mayor  and  council  of  the 
city  of  Athens  shall  have  full  power  and  au- 
thority to  open,  lay  out,  widen,  straighten,  or 
otherwise  change  the  streets,  lanes  and  alleys 
in  said  city,  whenever  the  said  mayor  and 
council  shall  see  proper  to  exercise  such 
power."  Acts  1887,  p.  683.  This  grant  Is 
sufficiently  comprehensive  to  authorize  the 
deflection  of  a  street  near  one  of  Its  termini. 
Trustees  Atlanta  Un.  v.  Atlanta,  93  Ga.  468, 
21  S.  E3.  74;  Patton  v.  Rome,  124  Ga.  525,  52 
S.  Ew  742.  There  was  evidence  before  the 
court  that  these  streets  were  not  Intended  to 
be  permanently  closed,  and  that  the  plan  of 
Improvement  outlined  in  the  ordinance  au- 
thorizing the  improvement  was  Intended  to 
be  carried  out  In  good  faith;  and,  as  the 
municipal  authorities  were  empowered  by  the 
city's  charter  to  change  the  course  of  the 
street,  we  see  no  error  in  the  court's  refusal 
to  enjoin  the  terminal  company  In  this  re- 
spect* 


Judgment  affirmed  on  both  bills  of  excep- 
tions. All  the  Justices  concur,  except  COBB, 
P.  J.,  disqualified. 


EADT  V.  ATLANTIC  COAST  LINE  B.  CO. 
(Supreme  Court  of  Georgia.    Oct.   8,   1907.) 

L  New  Tbiai,— Bbief  of  BIvidbnce— Filing — 

Approval. 

When  a  motion  for  new  trial  was  duly 
•filed  during  the  term  at  which  the  verdict  was 
rendered,  and  at  that  term  the  Judge  passes  an 
order  continuing  the  motion  to  an  indefinite 
and  unnamed  day  in  vacation,  but  providing  that. 
If  the  motion  was  not  previously  heard  in  vaca- 
tion, it  should  stand  on  the  docket  to  be  heard 
during  the  next  term  of  court,  and  no  brief  of 
evidence  was  filed  with  the  motion,  but  in  the 
order  above  referred  to  it  was  provided  "that 
movant  have  until  the  hearing,  whenever  it  may 
be,"  to  prepare  and  present  the  brief  of  evi- 
dence, and  the  brief  of  evidence  was  not  filed 
until  the  next  term  after  the  order  was  passed, 
the  conrt  had  Jurisdiction  at  that  term  to  ap- 
pMve  the  brief  of  evidence  and  to  decide  the 
motion  on  its  merits. 

(a)  The  rulings  in  Napier  v.  Heilker,  115  Ga. 
168,  41  S.  E.  689,  Mutual  Life  Ins.  Co.  v. 
Hamilton.  119  Ga.  340.  46  S.  E.  434.  and 
Broadway  National  Bank  v.  Kendrick,  124  Ga. 
1053,  53  S.  E.  576,  holdini  that  the  judge  had 
jurisdiction  to  approve  the  brief  of  evidence  and 
entertain  the  motion  for  new  trial,  are,  upon 
review,  adhered  to  and  reaffirmed. 

2.  Same. 

There  is  nothing  in  the  rulings  In  the 
cases  referred  to  in  the  preceding  note  which 
conflicts  with  the  rulinf;  made  in  Blackburn  v. 
Alabama  Midland  By.  Co.,  116  Ga.  936,  43  S. 
E.  366.  In  that  case  the  original  order  was 
gitinted  at  the  term  when  the  motion  for  new 
trial  Was  filed,  and  fixed  a  stated  day  in  vaca- 
tion for  the  presentation  of  the  brief  and  a 
subsequent  day  In  vacation  for  the  hearing  of  the 
motion.  If  the  day  for  the  presentation  of  the 
brief  and  the  day  for  the  bearing  had  been  the 
same,  or  if  the  motion  had  been  called  during 
term,  and  not  in  vacation,  the  ruling  in  that 
case  might  have  been  different 

8.  Courts— QuE-sTioNS  Certified  from  Court 
OF  APPE4I.S — Determination. 

When  the  Court  of  Appeals  certifies  to  the 
Supreme  Court  a  question  asking  for  instruc- 
tions as  to  the  validity  of  a  rule  nisi  in  a  mo- 
tion for  new  trial,  the  question  will  be  consid- 
ered and  answered  in  the  light  of  the  rule  nisi 
accompanying  the  certificate. 
4.  New  Trial— Heabinq — ^Accelebation. 

A  motion  for  new  trial  being  presented  to 
the  Judge  within  due  time  during  the  term  at 
which  the  trial  was  had,  and  the  judge  having 

gassed  an  order  providing  that  "the  motion  be 
eard  and  determined  in  vacation  at  such  time 
and  place  as  the  court  in  vacation  may  fix,  upon 
givinK  both  sides  five  days'  notice  of  such  time 
and  place.  •  •  •  If  for  any  reason  said  mo- 
tion is  not  heard  and  determined  at  the  time 
and  place  fixed  by  the  court  as  above  provided, 
It  Is  ordered  that  the  same  shall  stand  contin- 
ued and  be  heard  and  determined  thereafter  at 
such  time  and  place  as  counsel  may  agree  upon 
and  the  court  approve  of,  and,  upon  failure  of 
counsel  to  agree,  then  at  such  time  and  place  as 
the  judge  may  in  vacation  fix  upon  his  own  mo- 
tion or  upon  the  application  of  either  party,  of 
which  satd  time  and  place  both  sides  or  parties 
shall  have  five  days'  notice.  It  is  further  ordered 
that,  if  for  any  reason  this  motion  is  not  heard 
and  determined  in  vacation  before  the  beginning 
of  the  next  term  of  this  court,  then  the  same 
shall  stand  on  the  docket  until  heard  and  deter- 
mined at  the  said  terni  thereafter"— A«I<i,  tiiat 
L>igitizeG 
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the  effect  of  thb  order  was  to  make  the  motion 
for  new  trial  returnable  at  the  next  term  of 
the  court,  but  the  hearing  of  the  aame  might  be 
accelerated  under  the  provisioiia  thei«o(  ajid 
«uch  rule  nisi  waa  valid. 
(Syllabus  by  the  Court) 

Action  by  S.  A.  Eady  against  tbe  Atlantic 
Coast  Line  Railroad  Company.  Verdict  for 
plaintiff.  Motion  for  new  trial  granted,  and 
plaintiff  brings  error.  Questions  certified  by 
Court  of  Appeals.    Questions  answered. 

Jos.  H.  Hall,  Warren  Roberts,  and  Polhill 
&  Williamson,  for  plaintiff  in  error.  W.  B. 
Kay,  Bennet  &  Conyers,  T.  R.  Perry,  and  J. 
H.  Tipton,  for  defendant  in  error. 

ATKINSON,  J.  This  case  was  transmitted 
to  tiie  Supreme  Court  with  the  following  cer- 
tificate: 

"The  Court  of  Appeals  desires  the  Instmc- 
tiou  of  tbe  Supreme  Court  as  to  the  follow- 
ing questions  of  law  for  tbe  proper  decision 
of  the  above-stated  case,  to  wit: 

"(1)  At  tbe  September  term  of  a  city  conrt 
a  motion  tat  a  new  trial  was  filed  In  a  case 
tried  at  tbat  term  of  tbe  court.  Tbe  Jndge 
passed  an  order  continuing  the  motion  to  an 
Indefinite  and  unnamed  day  in  vacation,  but 
providing  that,  if  It  was  not  previously  beard 
In  vacation.  It  should  stand  on  tbe  docket  to 
be  heard  and  determined  during  the  next 
(the  December)  term  of  the  court  No  brief 
of  tbe  evidence  was  filed  with  tbe  motion,  but 
In  the  order  above  mentioned  It  was  provided 
tbat  the  movant  have  until  tbe  hearing, 
whenever  it  may  be,'  to  prepare  and  present 
the  brief  of  evidence.  The  brief  of  the  evi- 
dence was  filed  during  the  December  term 
«C  tbe  court  The  motion  for  new  trial  was 
called  to  be  heard  at  the  following  June  term 
of  the  court  Respondent  moved  to  dismiss 
the  motion  for  a  new  trial  on  the  ground  that 
tbe  brief  of  the  evidence  was  not  filed  during 
the  term  at  which  the  trial  was  had,  nor  at 
any  other  time  when  it  could  lawfully  be 
filed.  The  jndge  refused  to  dismiss  tbe  mo- 
tion, and  over  respondent's  objection  approv- 
ed the  brief  of  the  evidence  and  granted  a 
new  trial.  Upon  the  facts  above  stated,  did 
the  trial  judge,  at  the  June  term  of  the  court, 
have  tbe  jurisdiction,  discretion,  or  power 
to  approve  the  brief  of  evidence?  Counsel 
for  respondent  In  the  motion,  now  plalntifT 
In  error,  has  filed  in  this  court  a  request  to 
review,  modify,  and  overrule,  so  far  as  they 
Interfere  with  the  answering  of  the  foregoing 
question  in  the  negative,  the  following  de- 
cisions of  tbe  Supreme  Court,  to  wit:  Na- 
pier V.  Hellker,  116  Ga.  1C8,  41  S.  E.  680; 
Mutual  Life  Ins.  Co.  v.  Hamilton,  119  Ga. 
340,  46  S.  E.  434;  Broadway  National  Bank 
T.  Kendrick,  124  Ga.  1053,  53  S.  E.  576.  And 
pursuant  to  tbe  rule  of  this  court  this  request 
is  transmitted  to  tbe  Supreme  Court  for  Its 
action  thereon. 

"(2)  This  court  requests  the  Supreme  Court 
to  distinguish  the  decision  of  the  Supreme 
Court  In   Blackburn   t.  Alabama   Midland 


RaUway  Co,  116  Ga.  036,  43  S.  E.  366.  from 
the  decisions  in  the  three  cases  named,  and 
to  answer  whether  that  decision  is  applicable 
to  the  facts  set  out  above. 

"(3)  Is  tbe  following  a  valid  role  nisi  upon 
a  motion  for  a  new  trial:  'It  Is  ordered  that 
tbe  rest)ondent  [naming  him]  show  cause 
before  me,  at  the  time  and  place  hereafter 
fixed  in  vacation  [no  time  in  vacation  In 
fact  being  fixed],  why  the  foregoing  motion 
for  a  new  trial  should  not  be  granted? 

"(4)  If  tbe  third  question  be  answered  In 
tbe  negative,  can  the  respondent,  who  dur- 
ing the  same  term  signed  the  following  ac- 
knowledgment of  service:  'Due  and  legal 
service  acknowledged  on  the  above  and  fore- 
going motion  for  a  new  trial,  and  tbe  mle 
nisi  and  order  of  tbe  conrt  on  said  motion, 
and  all  further  service  and  notice  waived* — 
successfully  demand  a  dismissal  of  the  mo- 
tion, when  finally  called  for  a  bearing,  on 
account  of  tbe  lack  of  a  sTiflElcient  rule  nlsir* 

The  order  referred  to  In  question  No.  3  In 
Its  entirety  was  as  follows:  "City  Court  of 
Sylvester,  Worth  County,  Georgia,  Sept  Ad- 
journed Term,  1905.  9.  A.  Eady  v.  Atlantic 
Coast  Line  Railroad  Company.  Suit  for  dam- 
ages in  tbe  city  conrt  of  Sylvester,  Worth 
County,  Trial  Sept  Adj.  term,  1905.  Vwdlct 
and  judgment  at  said  term,  and  on  tbe  13th 
day  of  October.  1905,  for  plaintiff  for  $2,- 
600.00.  Having  read  and  considered  the  fore- 
going motion  for  new  trial  in  the  above-stated 
case,  the  grounds  of  tbe  same  are  approved 
and  certified  as  tme.  It  appearing  to  tbe 
conrt  that  it  is  Impossible  to  make  ont  and 
complete  a  brief  of  the  testimony  in  said 
case  before  adjournment  of  this  term  of  court 
It  la  ordered,  considered,  and  adjudged  by  the 
conrt  that  said  motion  be  heard  and  deter- 
mined In  vacation,  at  such  time  and  place  as 
tbe  conrt  In  yacatlon  may  fix,  upon  giving 
both  sides  five  days'  notice  of  snch  time  and 
place,  and  the  movant  may  amend  said  mo- 
tion at  any  time  before  or  at  the  final  hear^ 
ing.  If  for  any  reason  said  motion  la  not 
heard  and  determined  at  the  time  and  place 
fixed  by  the  court  as  above  provided,  it  to 
ordered  that  the  same  shall  stand  continued 
and  be  beard  and  determined  thereafter  at 
snch  time  and  place  as  the  counsel  may  agree 
upon  and  tbe  court  approve  of,  and,  upon 
failure  of  counsel  to  agree,  then  at  sncb 
time  and  place  as  the  jndge  may  in  vacation 
fix  upon  his  own  motion,  or  upon  tbe  applica- 
tion of  either  party,  and  of  which  said  time 
and  place  both  sides  or  parties  shall  have 
five  days'  notice.  It  is  further  ordered  that 
If  for  any  reason  this  motion  is  not  heard 
and  determined  during  vacation  before  the 
beginning  of  tbe  next  term  of  this  court,  then 
tbe  same  shall  stand  on  the  docket  until 
heard  and  determined  at  said  term  thereafter. 
It  Is  expressly  ordered  that.  If  for  any  reason 
the  said  motion  Is  not  beard  and  determined 
at  tbe  time  and  place  fixed  by  tbe  court  in 
vacation,  the  same  shall  stand  continued  by 
direction  or  consoit  of  ,tlte,^ODiict  ,srltboat 

izedby'  -'  VT^Trn(-^ 


^'^d&gi^ 


Oa.) 


A.  a.  RHODES  A  SON  FUBNITURE  CO.  t.  JENKINa 


S97 


written  order,  to  aucb  other  time  and  place 
as  the  court  may  direct  In  vacation,  both 
sides  to  be  given  five  days'  notice  of  snch 
time  and  place  of  the  hearing.  It  is  furtho: 
ordered  that  the  movants  have  nntll  the  hear- 
ing, whenever  it  may  be,  to  prepare  and  pre- 
sent for  approval  a  brief  of  the  evidence  in 
said  case,  and  the  Judge  may  enter  his  ap- 
proval thereon  at  any  time  in  term  or  vaca- 
tion, and  If  the  hearing  be  in  vacation,  and 
the  brief  of  evidence  has  not  been  filed  in  the 
otDce  of  the  clerk  of  said  city  court  before 
the  date  of  the  hearing  and  determining  by 
the  court  of  the  motion  for  new  trial,  said 
brief  of  evidence  may  be  filed  in  the  office  of 
said  court  at  any  time  within  ten  days  after 
the  motion  for  new  trial  is  heard  and  deter- 
mined. It  Is  further  ordered  that  the  plain- 
tiff, S.  A  Eady,  show  cause  before  me,  at  the 
time  and  place  hereafter  fixed  in  vacation, 
why  the  said  foregoing  motion  for  new  trial 
should  not  be  granted.  It  is  further  ordered 
that  the  plaintiff,  S.  A.  Eady.  or  his  coun- 
sel, be  served  with  a  copy  of  the  said  mo- 
tion for  new  trial  and  this  order  and  rule 
nisi  at  least  five  days  before  the  time  fixed 
for  the  hearing  of  said  motion  for  new  trial, 
and  that  this  order  shall  act  as  a  supersedeas 
until  the  further  order  of  the  court.  Witness 
my  hand  and  official  slgnnture  in  open  court 
this  the  14tb  day  of  October,  1905,  at  2:46 
o'clock  p.  m.  [Signed]  Frank  Park.  Judge 
City  Court  of  Sylvester,  Worth  County,  Ga." 


A.  O.  RHODES  A  SON  FURNITURE  CO. 
T.  JENKINS.    (No.  412.) 

(Coort  of  Appeals  of  Georgia.    Oct.  3,  1907.) 

1.  MoRKT  Rkcsived— When  Action  Liis. 

An  action  for  money  bad  and  received  lies 
in  behalf  of  the  plaintiff  to  recover  his  money  in 
th''  hands  of  a  defendant  who  in  equity  and  good 
conscience  has  no  right  to  retain  the  same. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35.  Money  Received,  (  1.] 

2.  Action— CoNTBACi  ob  Tobt— Waiveb. 

If  one  sells  the  property  of  another  with- 
out authority,  the  owner  may  waive  the  tort  and 
sue  him  for  the  money.  Likewise,  if  one  wrong- 
fully obtains  the  money  of  another,  be  may 
waive  his  damages  and  sue  for  money  had  and 
received. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
•vol.  1,  Action,  {  202.] 

3.  BxKccnoR— Saix  bt  Constable— Validi- 

TT. 

A  constable's  sale,  not  held  at  the  time  and 
place  and  in  the  manner  provided  by  law,  is 
void.  Civ.  Code  1895,  §  4166.  Where  an  attach- 
ment for  purchase  money  is  levied  on  property 
to  which  the  plaintiff  in  attachment  lias  reserved 
title,  the  sale  is  void,  unless  prior  thereto  section 
5432,  Civ.  Code  1895,  be  complied  with. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
•vol.  21,  Execution,  <  622.] 

4.  Sauc  — Conditional    Sale— Beizubb   bt 
Vendob. 

A  seisure  and  illegal  sale,  and  purchase  at 
such  sale,  of  the  property  by  the  vendor,  who 
bad  theretofore  sold  such  property  under  a  con- 
ditional contract  of  sale,  effects  a  rescission  ot 
tbe  contract,  and  the  purchaser  Is  entitled   to 
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recover  the  amount  of  the  purchase  price  paid 
by  him,   less  the  reasonable  value  of  its  use 
while  in  his  possession. 
(Syllabus  by  the  Onrt) 

Error  from  Superior  Conrt,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  CbriBtopber  Jenkins  against  the 
A.  G.  Rhodes  &  Son  Furniture  Company. 
Judgment  for  plaintUT  before  a  justice  was 
affirmed  in  the  superior  court,  and  defendant 
brings  error.    Affirmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  O. 
A.  Picquet,  and  Walter  Pearce,  for  plaintiff 
in  error.  Austin  Branch,  for  defendant  In 
error. 

RUSSELL,  J.  The  defendant  In  error, 
Christopher  Jenkins,  brought  suit  in  the  jus- 
tice's court  against  the  Rhodes  &  Son  FUmi- 
I  ture  Company  for  money  had  and  received, 
1  and  obtained  a  judgment  in  his  favor.  The 
!  furniture  company  carried  the  case  to  the  su- 
\  perior  court  by  certiorari,  averring  that  the 
verdict  of  the  Jury  in  the  justice's  court  was 
i  error,  because:  "(a)  It  was  contrary  to  the 
law  and  the  evidence,  (b)  The  action  de- 
clared upon  was  for  an  open  account,  while, 
if  defendant  had  any  remedy  whatever,  it 
was  a  suit  in  tort  for  damages,  (c)  That  un- 
der the  evidence  the  suit  attached  to  the  sum- 
mons set  forth  no  cause  of  action,  (d)  That 
the  evidence  disclosed  that  an  attachment  for 
the  purchase  money  tiad  been  brought  by  pe- 
titioner against  plaintiff,  in  the  notary  pub- 
lic (ex  officio  justice  of  the  peace)  court.  120th 
district,  O.  M.,  of  Richmond  county,  and 
judgment  rendered  and  property  sold  under 
said  judgment,  and  the  suit  in  question  was 
a  collateral  attack  upon  said  judgment,  upon 
the  ground  that  the  property  had  not  been 
properly  sold,  (e)  That  the  evidence  dis- 
closed that  $33.^  sued  for  had  been  volun- 
tarily paid  petitioner,  without  fraud  or  du- 
ress, and  therefore  could  not  be  recovered." 
The  certiorari,  coming  on  to  be  heard  on 
February  2,  1901,  was  overruled  and  dis- 
missed by  his  honor.  Judge  Hammond,  of  the 
superior  court. 

It  appears  from  the  evidence  In  the  jus- 
tice's conrt  that  the  plaintiff,  Christopher 
Jenkins,  purchased  from  the  A.  O.  Rhodes  St 
Son  Furniture  Company  a  lot  of  furniture 
on  the  installment  plan.  The  payments  were 
to  be  $1  a  week,  and  the  plaintiff  had  paid 
$33.  He  was  behind  two  weeks  in  his  pay- 
ments. Defendant's  agent  demanded  the  bal- 
lance.  Plaintiff's  wife  was  sick,  and  he  in- 
formed the  company  of  this  fact  The  fur- 
niture company  refused  to  wait,  and  swore 
out  an  attachment  for  the  purchase  money, 
under  which  the  property  was  seized.  The 
plaintiff  was  absent  from  bis  home  at  the 
time  of  the  levy,  and  his  wife  was  sick  in 
bed  in  confinement,  and  unable  to  object  Un- 
der the  attachment  the  property  was  sold, 
part  at  the  court  ground,  and  part  at  the 
Rhodes  F'urnlture  (Company's  store.  The 
plaintiff  demanded  the  amount  he  had  paid 
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of  the  furniture  company,  and  they  refused 
to  pay  his  money  back.  Judgment  by  de- 
fault was  rendered  against  the  defendant  on 
the  attachment  on  June  27,  1906,  and  the 
property  was  sold  by  the  constable,  as  above 
stated,  and  purchased  by  the  A.  O.  Rhodes 

6  Son  Purniture  Company  themselves  on 
July  26,  1906.  The  attachment  was  levied 
May  18,  1906,  and  the  plaintiff  began  his  suit 
June  18,  1906.  To  the  suit  filed  by  Jenkins 
to  recover  the  money  paid  by  him,  the  defend- 
ant set  up  the  attachment  proceedings  and 
pleaded  it  was  not  Indebted  to  the  plaintiff. 
In  other  words,  it  insisted  that  it  was  en- 
titled to  have  both  the  furniture  and  the 
money  that  had  been  paid  for  it  The  Jury 
in  the  justice's  court  and  the  judge  In  the 
BQperlor  court  thought  otherwise,  and  we  con- 
car  in  their  Judgment. 

The  learned  counsel  for  plaintiff  in  wror 
argues  that  "Jenkins  admitted  that  be  was 
In  default  on  the  payments — admitted  that 
the  property  bad  been  seized  by  a  constable. 
He  did  not  allege  or  set  up  any  fraud,  and 
bis  sole  excuse  for  not  promptly  meeting  his 
payments  was  that  he  bad  had  sickness  in  his 
family  which  bad  interfered  with  his  pay- 
ments." Counsel  in  his  brief  insists  that  the 
certiorari  should  be  sustained  upon  all  its 
grounds,  and  that  the  verdict  was  contrary 
to  law  and  the  evidence.  It  is  insisted  that 
the  suit  should  have  been  "one  ia  deceit 
or  fraud,"  and  was  one  improperly  brought 
for  money  had  and  received,  because  the 
evidence  did  not  disclose  any  contractu- 
al relation  by  which  the  fomltore  com- 
pany was  to  refund  any  of  the  money.  The 
main  contention  of  the  plaintiff  In  error, 
however,  is  that  Jenkins'  rights.  If  any,  are 
precluded  by  the  Judgment  in  the  attach- 
ment proceeding.  The  action  was  properly 
brought  for  money  had  and  received.  This 
action  lies  in  all  cases  for  the  plaintiff's 
money  in  the  hand  of  defendant,  which  In 
equity  and  good  conscience  he  has  no  right 
to  obtain,  and  it  is  necessary  for  the  plaintiff 
to  prove  only  two  things — his  right  to  the 
money,  and  the  defendant's  possession. 
"Whenever  the  plaintiff  could  recover  in  a 
court  of  equity,  he  can  recover  in  an  action 
for  money  had  and  received.  Chitty  on  Con- 
tracts, 474;  2  Tr.  163;  1  Cowper,  Rep.  372; 
Smith  V.  Bell,  6  Pet.  (U.  S.)  68,  8  L.  Ed.  322. 
This  Is  also  ruled  In  Culbreatb  v.  Culbreatb, 

7  Oa.  68,  69,  SO  Am.  Dec.  375."  Philips  v. 
Crews,  65  Oa.  277.  Tbe  $33.25  which  the 
plaintiff  had  paid  the  defendant  was  in  the 
defendant's  possession. 

Tbe  only  question,  then,  was  the  rigbt  of 
tbe  plaintiff  to  this  money.  If  the  plaintiff 
showed  that  be  paid  tbe  money,  he  would 
have  the  right  to  require  tbe  defendant  to  ac- 
count for  It  and  would  be  entitled  to  recover, 
unless  the  defendant  showed  cause  why  be 
should  not  refund  It  This  the  defendant  at- 
tempted -to  do  by  evidence  of  the  attacluuent 
judgment,  and  sale  thereunder.  If  the  de- 
fendant had  shown  a  proper  jadgmeat  and 


legal  sale  thereunder,  tbe  plaintiff's  action 
would  have  been  defeated;  but  the  sale  for 
two  reasons,  as  shown  by  evidence,  was  ut- 
terly void.  According  to  the  testimony  of 
the  constable  himself,  part  of  the  property 
.was  sold  at  the  place  of  holding  Justice's 
court  and  the  remainder  at  the  furniture 
company's  place  of  business.  There  was  no 
evidence  that  tbe  sale  took  place  within  tbe 
legal  hours  of  sale,  or  that  the  advertise- 
ment was  posted  at  three  public  places,  as 
required  by  law.  Civ.  Code  1885,  U  4165, 
4166. 

The  judgment  set  np  by  the  defendant 
as  a  defense  was  not  collaterally  attacked, 
as  Insisted,  but  the  sale  thereunder  prop- 
erly disregarded  as  void.  The  contract  evi- 
dencing the  purchase  of  the  furniture  by 
Jenkins  Is  called,  throughout  a  "rent  con- 
tract" and  all  the  payments  to  be  made  are 
designated  as  "rent";  but  under  the  declsioa 
in  Hays  v.  Jordan,  85  Ga.  742,  11  S.  B.  833. 
9  li.  R.  A.  873,  followed  in  Ross  v.  McDof- 
fle  &  Armstrong,  91  6a.  121,  16  S.  E.  648. 
Blltch  et  ai.  v.  Edwards,  96  6a.  610.  24  S.  E. 
147,  National  Bank  v.  Goodyear,  90  Ga.  72S, 
16  S.  E.  962,  Haiilday  v.  Bank  of  Stewart 
County,  112  Ga.  464,  37  S.  E.  721,  Gllsson  v. 
Heggie,  106  Ga.  33,  31  S.  E.  118,  Snelllng  t. 
Arbuckle,  104  Ga.  366,  80  S.  E.  863,  and  Cot- 
trell  V.  Merchante'  Bank,  89  Ga.  619,  15  S.  E. 
944,  it  Is  not  a  lease,  but  a  contract  of  con- 
ditional sale,  with  the  title  reserved  In  the 
vendor;  and,  no  quitclaim  conveyance  be- 
ing shown  to  have  been  filed  and  recorded 
prior  to  the  levy  and  sale,  the  sale  was  for 
that  reason,  also,  void.  Civ.  Code  1895,  { 
5432;  Cooper  v.  Smith,  125  Ga.  167,  53  S.  E. 
1013 ;  Cade  v.  Jenkins,  88  Ga.  791,  16  S.  E. 
292;  Giisson  v.  Heggie,  106  Ga.  33,  31  S.  E. 
118. 

The  furniture  company  elected  to  rescind 
the  contract  and  retake  the  property.  The 
contract  was  at  an  end.  Having  made  their 
election,  they  could  not  keep  plaintiff's  mon- 
ey. He  was  entitled  to  recover  what  he  had 
paid,  less  a  reasonable  amount  for  tbe  use  of 
the  property  during  the  time  which  he  had 
it  In  possession.  The  amount  to  lie  thus  de- 
ducted was  to  be  fixed  by  the  Jury,  and,  as 
tbe  defendant  Introduced  no  evidence  as  to 
the  value  of  the  use,  it  cannot  complain  that 
the  Jury  only  made  a  deduction  of  25  cents. 
It  could  not  complain,  in  the  absence  of  such 
evidence,  if  the  Jury  had  made  no  deduction 
at  all.  We  agree  with  learned  counsel  for 
plaintiff  In  error  that  It  Is  Immaterial  wh; 
the  defendant  in  error  defaulted  in  his  pay- 
ments, and  the  furniture  company  had  the 
right  to  retake  tbe  property,  regardless  of 
Jenkins'  misfortunes;  but  when  It  retook 
the  furniture,  and  at  a  void  sale  Itself  be- 
came the  purchaser,  it  became  liable,  under 
the  uniform  current  of  authority,  to  account 
to  Jenkins  for  the  money  received  by  It 
from  him  on  a  contract  which  itself  prefa- 
red  to  abandon.  Tbe  point  is,  not  wbether 
the  plaintiff  below  bad  ajgood  reaaon  for  bi!> 
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default  (In  law  be  had  none),  but  whether 
the  vendor,  who  bad  reserved  title,  elected 
to  stand  on  bla  title  or  proceed  without  re- 
gard to  the  contract  It  elected  the  latter, 
and  muBt  abide  the  consequences. 
Judgment  affirmed. 


WOLFE  V.  GEORGIA  RT.  ft  BLBCTRIO  CO. 
(No.  85.) 

(Court  of  Appeals  of  Georgia.   Oct  8,  1907.) 

1.  Cabbikbs— Gabbiaob  or  Passenokhs— Du- 
ty Of  Cabbiu— PaoTKonoM  tbok  Insults. 

(a)  A  common  carrier  ia  responsible  for  the 
proper  treatment  of  its  passengers,  and  is  bound 
to  protect  them  from  insult  as  well  as  from 
phygical  injury.  Where  the  insult  is  offered  by 
one  of  the  carrier's  servants,  tlie  dutv  of  pro- 
tection ia  even  stronger  and  more  binding  than 
where  the  offending  party  is  a  fellow  passengeiv 
and  for  humiliation  or  wounded  feelings  caused 
by  such  insult  a  passenger  is  entitled  to  recover. 

(b)  It  is  immaterial  whether  the  insult  is 
caused  by  malice  or  is  the  result  of  negligence 
on  the  part  of  the  carrier's  servant  Injury 
caused  by  omission  to  protect  is  none  the  less 
actionable  tlian  ttiat  caused  by  commission. 

[EA.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  f  1121.]  , 

2.  SAliB— SEFAaA.TION      OF     RA.CE8— LlABIUTT 

FOB  Mistake. 

(a)  In  enforcing  section  627,  Pen.  Code 
1895,  requiring  the  separation  of  races,  the  con- 
ductor ii  still  the  agent  and  servant  of  the  cor- 
poration, and  the  liability  of  the  corporation  for 
nis  acts  as  such  is  not  diminished  by  the  delega- 
tion of  police  power.  The  police  power  is  grant- 
ed to  better  enable  the  corporation  to  discnarge 
its  duty  of  protecting  its  passengers,  but  the  bur- 
den of  exercising  extraordinary  diligence  in  the 
protection  of  the  passenger  is  not  lit^tened. 
(By  Hill,  C.  J.,  and  Powell,  J.,  concnrring 
specially.)  If  an  honest  mistake  be  made  after 
extraordinary  diligence  has  been  exercised,  the 
carrier  would  not  be  liable. 

(b)  Good  faith,  unaccompanied  by  freedom 
from  fault  (that  degree  of  freedom  from  fault 
recognized  by  law  as  applicable  between  carrier 
and  passenger),  is  no  excuse  for  an  insult  offered 
by  a  servant  of  the  carrier  to  a  passenger  who 
suffers  injury.  The  good  faith  of  the  transac- 
tion can  only  be  considered  in  mitigation  of  the 
damages. 

[£>].  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {  1121.] 

&  Sake— EviDEKCE— Judicial  Notice. 

(a)  To  call  a  white  man  a  negro,  or  to  in- 
timate that  a  white  man  is  of  African  descent 
nnder  certain  circumstances,  may  be  an  insult, 
and,  dependent  upon  the  circumstances,  may  tie 
actionable. 

(b)  An  Insult  does  not  necessarily  consist  in 
the  use  of  language  Imputing  a  crime.    It  more 

f;enerally  consists  in  the  use  of  language  affect- 
Dg  the  social  status  and  personal  feelings  or  the 
business  relations  of  the  person  insulteof. 

(c)  The  courts  can  take  judicial  notice  of 
social  status,  and  of  the  superiority  and  In- 
feriority of  races,  without  affecting  the  civil 
rights  of  tlie  citizen.  An  existent  fact,  whidi  is 
per  se  neither  the  subject  of  legislation  nor 
adjudication,  can  be  judicially  known  and  rec- 
ognized as  a  fact 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  9,  Carriers,  |  1121.] 

OSyllabna  by  the  Court)' 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 


Action  by  Nathan  F.  Wolfe  against  the 
Georgia  Railway  ft  Electric  Company.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   Reversed. 

Donej,  Brewater,  Howell  ft  McDaniei  and 
Arthur  Heyman,  for  plaintiff  in  error.  Bos- 
aer  ft  Brandon,  W.  T.  Colquitt  and  Ben  J. 
Oonyen,  for  defendant  in  error. 

RUSSELL,  J.  Nathan  F.  Wolfe,  the  plains 
ttff,  brought  a  rait  for  damages  against  the 
Georgia  Railway  ft  Electric  Company.  The 
defendant  filed  a  general  demurrer,  on  tbe 
ground  that  no  cause  of  action  was  alleged, 
and  tbe  court  below  sustained  It  This  judg- 
ment is  brought  to  this  court  for  review,  and 
the  question  to  be  determined  ia-  Does  the 
plalntlfTs  4)etltlon  set  out  a  cause  of  action? 

The  plaintiff  alleged:  That  on  Monday 
night  Juue  27,  1904,  he,  accompanied  by  bis 
sister,  boarded  a  car  of  the  defendant  at  tbe 
comer  of  Garnet  and  Whitehall  streets  for 
the  purpose  of  being  transported  to  a  point 
on  Highland  avenue  reached  by  one  of  the 
lines  of  defendant.  That  he  paid  to  the  con- 
dnctor  on  the  car  the  fare  charged  for  tbe 
transportation  of  bimaelf  and  slater,  and  aalc- 
ed  for  and  rec^ved  transfers  to  the  Houston 
Street  car.  That  he  was  dnly  transferred  to 
this  car,  which  had  two  long  seats,  .one  on 
each  Bide  of  the  car,  with  a  broad  aisle  be- 
tween. That  he  and  his  sister  entered  the 
car  from  tbe  rear,  and  walked  forward  and 
took  seats  In  the  front  part  of  the  car.  That 
there  is  a  regulation  of  tbe  defendant  com- 
pany that  white  passengers  will  seat  from 
the  front  and  negro  passengers  will  seat 
from  tbe  rear,  of  tbe  car.  That  when  he 
and  his  sister  bad  seated  themselves,  the 
conductor  of  said  car  came  to  him  and 
took  up  the  transfers  for  himself  and  sister. 
At  the  same  time  the  conductor  remarked  to 
the  petitioner:  "You  cannot  sit  there." 
That  iietltloner  arose,  thinking  there  was 
something  tbe  matter  with  the  seat  <uid 
asked  the  conductor:  "Where  do  you  wish 
me  to  sit?"  The  conductor  thereupon  re- 
plied; "Ton  must  sit  upon  tbe  rear  portion 
of  the  car."  Petitioner  responded  ■  "Where?" 
To  which  the  conductor  replied:  "Beyond  tbe 
white  gentlemen."  Petitioner  thereupon  re- 
sponded: "Why  do  yon  wish  me  to  sit 
there?"  Whereupon  the  conductor  replied: 
"It  Is  all  right  Sit  down  there"— indicating 
a  space  between  tbe  last  white  man  and  a 
negro.  Whereupon  the  petitioner  and  his 
Bister  both  asked :  "What  is  this  forr*  The 
conductor  replied:  "Because  white  people 
seat  from  the  front,  and  negroes  from  tbe 
rear,  of  the  car."  Petitioner  asked:  "What 
has  that  to  do  with  me?"  And  the  conductor 
responded:  "Haven't  I  seen  you  In  colored 
company?"  Petitioner's  sister  then  address- 
ed the  conductor  as  follows:  "Do  we  look 
like  colored  people?"  And  that  petitioner, 
for  the  first  time  understanding  the  Import 
of  the  conductor's  language,  demauded  an 
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explanation  and  apology.  Wbereupon  tbe 
conductor  stated  that  be  might  be  mistak- 
en, but  tbat  be  tbongbt  he  had '  seen  the 
petitioner  with  some  colored  people.  Tbat 
this  colloquy  took  place  in  the  car.  In  the 
presence  of  all  the  passengers,  and  in  a 
sufficiently  loud  tone  to  be  heard  all  over 
the  car.  The  petitioner  further  alleges  neg- 
ligence on  the  part  of  tbe  company,  and 
sets  out  grounds  under  wbicb  be  claims  a 
right  of  recovery. 

Tbe  allegations  of  tbe  petitioner  in  this 
case  present  to  this  court  circumstances 
which  have  never  heretofore  been  presented 
to  the  conrts  of  this  state,  and  in  an  extend- 
ed search  for  authorities  we  have  been  un- 
able to  find  a  ruling  by  any  court  of  last  re- 
sort which  deals  with  main  question  involv- 
ed In  this  case.  Tbe  central  poif  t  in  this 
case,  the  pivot  on  which  tbe  decinon  must 
turn,  is  whether  it  is  insulting  to  publicly 
call  a  white  man  a  negro.  Two  other  ques- 
tions. It  is  true,  are  presented  in  the  record ; 
but  they  are  only  incidental  to  tbe  main 
question,  which  we  have  stated  above.  Tbe 
two  other  isaues  relate  to  the  liability  of  a 
carrier  for  Insulting  conduct  towards  its  pas- 
sengers on  tbe  part  of  its  agents  or  servants, 
and  Involve  a  consideration  of  section  527, 
Pen.  Ck>de  189S,  as  affecting  tbe  liability  of 
the  carreer  for  the  acts  of  its  servants  while 
exercising  police  power.  There  are,  there- 
fore, three  questions  In  tbe  case:  (1)  Is 
tbe  defendant  street  car  company  liable  for 
insulting  conduct  on  the  part  of  its  servants? 
(2)  In  the  enforcement  of  section  627,  Pen. 
Code  1895,  is  tbe  conductor  an  officer  of  tbe 
state  In  any  such  sense  as  to  relieve  the  cor- 
poration from  liability  for  the  malperform- 
ance  of  bis  acts  while  exercising  police  pow- 
er? (3)  Is  tbe  language  alleged  to  have 
been  used  by  tbe  conductor,  reasonably  con- 
strued, necessarily  insulting,  or  so  probably 
insulting  and  bumlliating,  when  publicly 
used,  as  that  the  question  as  to  whether  it 
caused  pain,  humiliation,  and  disgrace  should 
have  been  left  to  the  Jury? 

1.  There  Is  no  difficulty  whatever  in  an- 
swering the  first  question.  It  is  the  duty  of 
a  common  carrier  to  protect  bis  passengers 
from  insult,  so  long  as  they  are  passengers — 
not  only  from  insult  by  fellow  passengers, 
but  from  insult  at  the  hands  of  the  carrier's 
own  agents.  The  principle  is  clearly  laid 
down  in  our  own  state  in  tbe  decision  in 
Cole  V.  Atlanta  &  West  Point  R.  R.  Co.,  102 
Oa.  474,  31  S.  E.  107,  and  cases  therein  cited, 
and  tbe  court  quotes  with  approval  from 
Goddard  v.  Grand  Trunk  Ry.,  67  Me.  214,  2 
Am.  Rep.  39.  See,  also,  Railway  CV>.  v.  Quo, 
103  Oa.  125,  29  S.  E.  607,  40  L.  B.  A.  483, 
68  Am.  St  Rep.  86,  and  A.  &  W.  P.  R.  R. 
Co.  V.  Condor,  7B  Oa.  61.  A  carrier  is  as 
much  bound  to  protect,  and  shield  from  at- 
tack the  passenger's  feelings  as  his  person, 
and,  if  it  subjects  him  to  the  pain  and  hu- 
miliation of  being  insulted  or  abused,  it  Is 
liable  for  tbls  negligent  omission  on  tbe  part 


of  its  servants  to  perform  towards  tbe  pas- 
sengers tbe  duty  of  protection  Imposed  by 
law,  and  it  is  immaterial  whether  the  injury 
be  willful  and  wanton— wtaetber  It  be  Intend- 
ed or  unintentional.  From  very  numerous 
authorities,  which  we  bare  examined,  tbe 
following  abundantly  sustain  tbe  statement 
we  have  Just  made:  Hutchinson  on  Car- 
riers, a  696,  596 ;  Thompson  on  Negligence, 
i  8186 ;  Traction  Co.  v.  Crawford  (Tex.  Civ. 
App.)  71  S.  W.  806;  Texas  Ry.  Co.  v.  Tar- 
klngton,  66  S.  W.  137,  27  Tex.  &y.  App.  353; 
Booth  on  Street  Railways,  i  872 ;  2  Sedgwi<^ 
on  Damages,  637.  In  Gliamberlaln  v.  Gliand- 
ler,  8  Mason  (U.  S.)  242,  246,  Fed.  Cas.  No. 
2,576,  Judge  Story,  delivering  the  opinion,  in 
discussing  the  duties,  relations,  and  respon- 
siblllties  which  arise  between  tbe  carrier 
and  passenger  said:  "In  respect  to  passen- 
gers, tbe  case  of  the  master  is  one  of  pecul- 
iar responsibility  and  delicacy.  Their  con- 
tract with  him  is  not  for  mere  special  room 
and  personal  existence.  *  *  *  It  Is  a 
stipulation,  not  for  toleration  merely,  but 
for  respectful  treatment ;  for  that  decency  of 
demeanor  which  constitutes  the  charm  of  so- 
cial life ;  for  tbat  attention  which  mitigates 
evils  without  reluctance,  and  tbat  promp- 
titude which  administers  aid  to  distress. 
•  *  •  It  is  intimated  tbat  all  these  acts, 
though  wrong  In  morals,  are  yet  acts  wbicb 
the  law  does  not  punish ;  tbat  if  the  person 
is  untouched,  if  tbe  acts  do  not  amount  to 
an  assault  and  battery,  they  are  not  to  be  re- 
dressed; tbat  tbe  law  looks  on  them  as  un- 
worthy of  Its  cognizance.  Tbe  master  Is  at 
liberty  to  inflict  the  most  severe  mental  suf- 
ferings In  tbe  most  tyrannical  manner,  and 
yet  if  he  withholds  a  blow  the  victim  may 
be  crushed  by  bis  unkindness.  He  commits 
nothing  within  the  reach  of  civil  Jurispru- 
dence. My  opinion  Is  tbat  the  law  involves 
no  such  absurdity." 

2  (a).  Upon  the  second  proposition  it  Is 
insisted  by  learned  counsel  for  defendant  in 
error  that  tbe  street  railway  company  is  not 
responsible,  or  liable,  even  If  insulting  lan- 
guage were  used,  because  Acts  1890-81.  p. 
167,  make  tbe  conductor  an  officer  of  the 
state  by  delegating  to  him  police  power. 
This  brings  us  clearly  up  to  tbe  question  as 
to  whether  tbe  conductor,  in  obeying  sections 
526  and  627,  or  ever  In  exercising  police 
power,  is  an  officer  of  tbe  state  in  such  saaae 
as  to  give  immunity  to  his  employer,  the  com- 
mon carrier,  from  liability  for  damage  aris- 
ing from  the  Improper  discbarge  of  bis  du- 
ties. Tbe  exact  question,  so  far  as  section 
627,  Pen.  Code  1895,  is  concerned,  has  not 
been  decided  by  tbe  Supreme  Court;  for 
section  902  of  the  Penal  Code  of  1896,  whtdi 
was  Involved  in  tbe  decision  in  Seaboard  Air 
Line  Ry.  Co.  v.  O'Qulnn,  124  Oa.  359.  52  S. 
E.  427,  2  L.  B.  A.  (N.  S.)  472,  expressly  pro- 
vides tbat  nothing  therein  contained  shall 
affect  the  liability  of  the  railroad  company 
for  the  acts  of  its  employes.  We  think  that 
tbe  omission  of  thi^  provision  from  section 
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827,  howerer,  1b  immaterial.  Tbe  reason- 
ablenesa  of  the  rule  that  agents,  selected  and 
discharged  at  the  pleasure  of  the  carrier, 
should  not  be  the  means  of  relieving  it  from 
proper  liability,  is  apparent,  and  this  court 
held  In  Georgia  Ry.  &  Electric  Co.  t.  Baker, 
1  Ga.  App.  833,  58  8.  B.  88  (6),  that,  "while 
a  conductor  of  a  common  carrier  is  clothed 
with  police  power,  that  fact  affords  no  Im- 
munity to  tbe  carrier  for  damages  resniting 
from  bis  wrongful  and  illegal  discharge  of 
his  duties,  either  as  a  servant  of  the  com- 
pany or  under  cover  of  police  power  dele- 
gated to  him  by  law."  In  no  case  where  a 
passenger  is  mistreated  can  tbe  fact  that  the 
servant  of  the  company  was  carrying  out  the 
provisions  of  the  Penal  Code  be  used  as  a  de- 
fense, unless  it  appears  that  such  servant 
was  acting  outside  the  scope  of  his  author- 
ity. The  conductor  acts  at  the  peril  of  his 
employer.  Tbe  police  power,  the  duty  of 
executing  the  law  requiring  the  separating  of 
the  races,  Is  not  placed  upon  tbe  conductor 
as  an  individual,  but  upon  a  particular  agent 
of  the  company,  to  enable  tbe  carrier  to  bet- 
ter perform  its  duty  of  protecting  its  pas- 
sengers— of  protecting  them,  not  only  from 
assault  and  physical  injuries,  but  also  from 
abuse  and  insult.  The  particular  oflScer  of 
the  company  who  shall  discharge  this  duty  is 
selected  and  named  only  because  the  artifi- 
cial body  has  no  bands  save  those  of  its 
aerrants. 

(b)  Nor  does  good  faith  affect  the  primal 
question  of  liability,  though  proof  of  good 
faith  may  reduce  the  finding  to  one  for  mere 
nominal  damages.  Good  faith,  unaccom- 
panied by  that  degree  of  freedom  from  fault 
recognized  by  law  as  applicable  between  serv- 
ant and  passenger,  is  no  excuse  for  an  In- 
sult offered  by  a  servant  of  the  carrier  to  a 
passenger  who  suffers  injury. 

3.  We  come,  then  to  tbe  third  question  of 
the  case.  If  tbe  language  used  was  such  as 
tended  to  cause  pain  and  suffering  by  reason 
of  humiliation  and  personal  indignity  offered 
by  the  company's  servant,  it  would  be  imma- 
terial whether  he  was  acting  as  a  police  of- 
ficer or  not,  and  It  would  be  immaterial 
whether  the  Insult  consisted  of  tbe  commis- 
sion of  an  overt  act,  wantonly  and  willfully 
done,  or  such  an  act  done  as  would  naturally 
cause  pain  thereby,  whether  intended  or  not 
Either  would  constitute  an  omission  of  tbe 
duty  to  protect  tbe  passenger  resting  upon 
the  carrier.  We  thlnlc  tbe  Jury  should  have 
been  allowed  to  pass  upon  the  circumstances 
under  which  the  language  was  used,  and  the 
manner  of  Its  use,  and  to  say  bow  much  the 
plaintiff  was  damaged,  if  he  was  Injured. 
The  question  has  never  heretofore  been  di- 
rectly raised  in  this  state  as  to  whether  It  Is 
an  Insult  to  seriously  call  a  white  man  a  ne- 
gro, or  to  intimate  that  a  person  apparently 
white  Is  of  African  descent.  We  have  no 
hesitation,  however,  after  the  most  mature 
consideration  of  every  phase  of  tbe  question. 


In  declaring  our  deliberate  Judgment  to  be 
that  tbe  willful  assertion  or  Intimation  em- 
bodied in  the  declaration  now  before  as  con- 
stitutes an  actionable  wrong.  We  cannot 
shut  our  eyes  to  the  facts  of  which  courts  are 
bound  to  talce  Judicial  notice.  Certainly 
every  conrt  Is  presumed  to  know  tbe  habits 
Of  tbe  people  among  which  it  is  held,  and 
their  characteristics,  as  well  as  to  know  lead- 
ing historical  events  and  the  law  of  tbe  land. 
To  recognize  inequality  as  to  the  civil  or  po- 
litical rights  belonging  to  any  citizen  or  class 
of  citizens,  or  to  attempt  to  fix  tbe  social  sta- 
tus of  any  citizen,  either  by  legislation  or  by 
Judicial  decisions,  is  repugnant  to  every 
principle  underlying  our  republican  form  of 
government  Nothing  is  further  from  our 
purpose.  Under  our  benign  institutions  "ev- 
ery man  is  tbe  architect  of  his  own  fortune." 
Every  citizen,  white  and  black,  may  gain,  in 
every  field  of  endeavor,  tbe  recognition  bis 
associates  may  award.  That  is  his  right  and 
bis  own  concern.  But  tbe  courts  can  take  no- 
tice of  tbe  architecture  without  Intermeddling 
with  the  building  of  the  structure.  It  Is  a 
matter  of  common  knowledge  that,  viewed 
from  a  social  standpoint,  the  negro  race  is  in  i 
mind  and  morals  inferior  to  tbe  Caucasian.' 
The  record  of  each  from  tbe  dawn  of  historic 
time  denies  equality.  This  fact  was  recog- 
nized by  two  of  the  leaders  on  opposite  sides 
of  the  question  of  slavery,  Abraham  Lincoln 
and  A.  H.  Stephens.  The  former  on  numer- 
ous occasions  declared  that  it  was  no  part 
of  the  proposition  even  of  the  Abolitionists  to 
attempt  to  establish  a  condition  of  social 
equality  between  an  inferior  and  superior 
race;  and  Alexander  H.  Stephens  declared 
that  tbe  Southern  Confederacy  was  based 
upon  the  acknowledged  superiority  of  tbe 
Caucasian  race  over  the  negro.  Tbe  dlstinc-' 
tion  and  inequality  Is  recognized  in  Holy 
Writ 

We  are  not  compelled  to  plant  our  decision 
on  tbe  ground  of  inequality  or  inferiority. 
We  take  Judicial  notice  of  an  Intrinsic  differ- 
ence between  the  two  races.  Certainly,  if  a 
court  can  take  Judicial  notice  of  near  a  thous- 
and things,  some  even  of  slight  importance, 
which  have  been  Judicially  recognized  without 
proof,  this  court  may  be  presumed  to  observe 
that  there  Is  a  marked  difference  between  a 
Caucasian  and  an  African.  Notice  of  this  dif- 
ference does  not  imply  legal  discrimination 
against  either,  and  for  that  reason  cannot,  in 
any  sense,  impugn  or  oppose  the  fourteenth 
and  fifteenth  amendments  to  the  Constitution 
of  tbe  United  States  or  tbe  Constitution  of 
our  own  state.  Our  Constitution  (article  1, 
f  1,  par.  18)  declares  that  tbe  social  status 
of  tbe  citizen  shall  never  be  tbe  subject-mat- 
ter of  legislation.  It  has  been  said  that  this 
language  was  used  for  tbe  express  purpose  of 
leaving  the  social  status  open  to  Judicial  de- 
termination. We,  however,  shall  not  take 
any  such  fanciful  position;  for  it  cannot 
properly  be  said  that  that^w^^  ;CVU>ot  be 
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tlie  rabject-matter  of  leglslatl<m  can  b«  ja- 
diclaily  administered.  Tbis,  bowever,  does 
not  affect  tbe  subject  of  Jadidal  notice  of 
mattera  of  blstory,  common  knowledge,  etc. 
The  soonder  ylew  la  that  neither  Leglslaturea 
nor  coutts  shall  grade  tbe  citizen  according  to 
hla  social  status,  and  yet  that  tbe  courts  can 
and  must  know  and  notice  tbe  meaning  of 
words  of  opprobrium,  as  well  aa  tbe  connection 
In  which  these  words  are  used.  For  Instance, 
shortly  after  the  Revolution,  no  greater  term 
of  opprobrium  could  be  applied  to  an  Amer- 
ican citizen  than  to  be  called  a  "Hessian"  or 
a  "Tory,"  while,  of  course,  it  would  have 
been  no  insult  to  apply  tbe  term  "Hessian"  to 
a  native  of  tbe  ducby  of  Hesse,  and  the  word 
"Tory"  was  deemed  in  Old  England  a  syno- 
nym of  loyalty  and  patriotism.  We  might 
greatly  lengthen  tbe  list,  by  adding  various 
terms,  such  as  "carpet-bagger,"  "scalawag," 
etc.,  where  words  ordinarily  Innocent  may  be 
insulting,  dependent  upon  tbe  circumstances 
of  tbdr  use. 

An  Insult  or  a  slander  may  consist  in  the 
Imputing  of  crime.  But  an  insult  does  not 
necessarily  consist  In  the  use  of  language 
Imputing  a  crime.  It  more  generally  consists 
in  the  use  of  language  affecting  the  social 

\  status  and  personal  feelings  or  business  rela- 
tions of  tbe  person  Insulted.  Oourts  and  Ju- 
ries are  bound  to  notice  the  intrinsic  differ- 
ence between  whites  and  blacks,  and  the  mix- 
ture of  whites  and  blacks  In  this  country.  As 
said  by  Chief  Justice  Lumpkin,  In  Bryan  v. 
Walton,  14  Ga.  200:  "The  effect  of  manu- 
mission by  tbe  civil  law  would  have  great 
influence  in  tbe  determination  of  a  similar 
question  here,  were  it  not  for  the  difference  in 
color  between  their  slaves  and  ours — a  differ- 
ence deep  and  Ineradicable."  The  difference 
in  races  to  which  we  have  adverted  is  recog- 
nized In  this  state  by  tbe  laws  against  inter- 
marriage, by  tbe  laws  for  the  separation  of 
passengers  by  common  carriers,  separate 
schools,  etc  It  is  admitted  by  the  Supreme 
Court  of  tbe  United  States  In  Plessey  v.  Fer- 
guson, 163  U.  8.  644,  16  Sup.  Ct  1138,  41  L. 
Ed.  256,  where  tbe  constitutionality  of  a  simi- 
lar statute  separating  tbe  races  was  upheld. 
On  page  551  of  163  D.  8.,  page  1143  of  16  Sup. 
Ct.,  41  L.  Ed.  256,  the  court  says:  "Legisla- 
tion Is  powerless  to  eradicate  racial  Instincts, 
or  to  abolish  distinctions  based  upon  physical 
differences ;  and  tbe  attempt  to  do  so  can  only  ■ 
result  In  accentuating  the  diflBcultles  of  the 
present  situation.  If  the  civil  and  political 
rig;bt8  of  both  races  be  equal,  one  cannot  be 
inferior  to  the  other,  civilly  or  politically.  If 
one  race  be  inferior  to  tbe  other  socially,  the 
Oonstitntion  of  tbe  United  States  cannot  put 
them  upon  the  same  plane."  The  same  rec- 
ognition of  the  great  fact  of  distinction  and 
difference  between  races  is  also  accorded  by 
tbe  Supreme  Court  of  Pennsylvania  In  tbe 
very  forceful  opinion  In  tbe  case  of  West 
Chester  &  Philadelphia  R.  R.  Co.  v.  Miles, 
55  Pa.  209,  93  Am.  Dec.  744.  See,  also.  State 
T.  Gibson,  86  Ind.  389,  10  Am.  Dec.  42. 


Taking  into  consideration,  then,  tbe  differ- 
ence in  color,  if  nothing  else,  and  bearing  in 
mind  that  a  little  more  than  40  years  ago 
tbe  black  race  were  aiavea,  without  civil 
standing  or  social  or  political  rights,  and 
keeping  in  view  the  further  fact  that  a  pure 
black  man  cannot  be  mistaken  for  a  wliite 
man,  and  tbe  fact  that  intermarriage  be- 
tween the  races  has  been  continuously  for- 
bidden in  this  state,  to  charge  a  white  man, 
even  though  of  dark  skin,  with  being  a  col- 
ored man,  or  a  colored  man,  even  though  of 
fair  skin,  with  being  a  white  man,  is  to  im- 
pute tbe  odium  of  illegitimacy.  Under  the 
decisions  of  this  state  It  cannot  be  questioned 
that  to  make  such  a  ctiarge,  either  directly 
or  by  intimation  easily  understood  by  tbe 
bystanders,  would  be  an  aggravated  insult: 
and  if  a  servant,  charged  with  tbe  duty  of 
separating  tbe  passengers,  heedlessly,  even 
though  unintentionally,  without  the  exercise 
of  the  proi>er  degree  of  diligence,  made  a 
mistake,  the  company  would  be  liable  for  his 
omission  of  that  proper  care  for  tbe  protec- 
tion of  the  passenger  for  which  tbe  carrier 
is  boimd.  Furthermore,  section  528,  Pen. 
Code  1895,  makes  any  passenger  remaining 
in  any  car  or  compartment  or  seat  other  than 
that  to  which  be  may  have  been  assigned, 
guilty  of  a  misdemeanor,  and  wbere  tbe  as- 
signment and  seats  are  well  known,  to  false- 
ly charge  a  passenger  with  occupying  a  seat 
not  assigned  to  his  race.  Is  to  charge  bim 
either  with  attempting  to  commit  a  misde- 
meanor or  of  being  actually  guilty  thereof. 
In  any  view  this  would  be  actionable.  If 
the  difference  In  race,  referred  to  by  Chief 
Justice  Brown  in  Scott  v.  State,  39  Ga.  323, 
exists,  as  it  undeniably  does,  then  to  wrong- 
fully, though  vmlntentionally,  accuse  a  white 
man  with  being  of  negro  descent,  and  of  try- 
ing to  put  himself  in  that  portion  of  tbe  car 
wbere  by  law  be  is  forbidden,  thus  illegally 
causing  mortification  and  pain,  creates  an  in- 
jury for  which  tbe  law  allows  reparation. 
The  good  faith  of  tbe  conductor — his  lack  of 
intention  to  wound — ^may  lessen  and  greatly 
mitigate  tbe  amount  of  the  damages:  but  it 
cannot  altogether  defeat  a  recovery,  and  for 
this  reason  we  think  tbe  cburt  erred  In  sus- 
taining tbe  general  demurrer  and  dismissing 
tbe  case. 

In  tbe  case  above  cited,  Chief  Justice 
Brown,  delivering  tbe  opinion  of  the  court, 
says:  "The  Code  of  Georgia,  as  adopted  by 
tbe  new  Constitution,  forever  prohibits  tbe 
marriage  relation  between  tbe  two  races 
and  declares  all  such  marriages  null  and  void. 
With  the  policy  of  tbis  law  we  have  nothing 
to  do.  It  Is  our  duty  to  declare  what  the 
law  is;  not  to  make  tbe  law.  For  myself, 
however,  I  do  not  hesitate  to  say  tbat  it  was 
dictated  by  wise  statesmanship  and  baa  a 
broad  and  solid  foundation  in  enlightened 
policy,  sustained  by  sound  reason  and  com- 
mon sense.  The  amalgamation  of  the  races 
Is  not  only  unnatural,  but  it  is  alsb  pro- 
ductive  of   deplorable   resultSj^^.OAijV^daliy 
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observation  shows  tu  that  the  offspring  of 
these  mmatural  connections  are  generally 
sickly  and  effeminate,  and  that  they  are  Infe- 
rior in  physical  development  and  strength  to 
the  full  blood  of  either  race.  It  is  sometimes 
tirged  that  such  marriages  should  be  encour- 
aged, for  the  purpose  of  elevating  the  inferior 
race  to  the  position  of  the  superior ;  but  they 
bring  down  the  superior  to  that  of  the  infe- 
rior. They  are  productive  of  evil,  and  evil 
only,  without  any  corresponding  good.  But 
government  has  no  power  to  regulate  social 
status.  Before  the  law,  the  Code  of  Georgia 
makes  all  citizens  equal,  without  regard  to 
race  or  color.  But  it  does  not  create,  nor 
does  any  law  of  any  state  attempt  to  en- 
force, moral  or  social  equality  between  dif- 
ferent races  or  citizens  of  the  United  States. 
Bach  equality  does  not  In  fact  exist,  and 
never  can.  The  Ood  of  nature  made  it  other- 
wise, and  no  human  law  can  produce  It,  and 
no  tribunal  enforce  It  •  •  •  While  the 
great  mass  of  the  conquering  people  of  the 
states  which  adhered  to  the  Union  during  the 
late  civil  strife  have  claimed  the  right  to  dic- 
tate the  terms  of  settlement,  and  have  main- 
tained in  power  those  who  demand  that  the 
people  of  the  states  lately  In  rebellion  shall 
accord  to  the  colored  race  equality  of  civil 
rights,  they  have  neither  required  of  us  the 
practice  of  miscegenation,  nor  have  they 
claimed  for  (he  colored  people  social  equality 
with  the  white  race.  The  fortunes  of  war  have 
compelled  us  to  yield  to  the  freedman  the 
legal  rights  above  mentioned;  but  we  have 
never  authorized  or  legalized  the  marriage 
relation  between  the  races,  nor  have  we  ein- 
acted  laws  regulating  the  social  status,  so  as 
to  compel  our  people  to  meet  the  colored  peo- 
ple on  terms  of  social  equality.  Such  a  state 
of  things  could  never  be  desired  by  the 
thoughtful  and  reflecting  portion  of  either 
race.  It  could  never  promote  peace,  quiet, 
or  social  order  In  any  state  or  community. 
No  such  laws  are  of  force  In  any  Northern 
state,  so  far  as  I  know,  and  it  Is  supposed 
no  considerable  part  of  the  people  of  any 
state  desires  to  see  them  enacted." 

We  cannot  shut  our  eyes  to  the  fact  that 
there  Is  a  universally  recognized  distinction 
between  the  races.  The  situation  which  con- 
fronts us  in  the  present  case  is  the  relation 
occupied  by  three  classes  of  people  In  this 
state — whites,  blacks,  and  a  mixed  breed,  re- 
sulting from  unlawful  relations  between  the 
two.  The  charge  made  by  the  conduct  of  the 
street  car  conductor  cannot  be  construed  as 
being  that  plaintiff  was  a  full-blooded  negro, 
but  that  he  bad  enough  negro  blood  to  be 
classified  with  that  race,  or  else  that  he  was 
a  white  man  degraded  (as  the  conductor  him- 
self assumed)  by  having  associated  with  ne- 
groes, or  that,  having  negro  blood  In  his  veins, 
he  was  attempting  to  violate  the  law  by  put- 
ting himself  in  that  portion  of  the  car  assign- 
ed to  whites.  In  Bryan  v.  Walton,  supra. 
Chief  Justice  Lumpkin  says,  on  page  202: 
"Our  ancestors  settled  this  state  as  a  prov- 


ince as  a  community  of  white  men  •  •  • 
possessing  an  equality  of  rights  and  priv- 
ileges. The  blacka  were  Introduced  Into  It, 
a  race  of  slaves.  The  prejudice,  If  It  can 
be  called  so,  of  caste.  Is  imcouqnerable.  It 
was  so  at  the  beginning.  It  has  come  down 
to  our  day.  The  suspicion  of  taint  sinks  the 
subject  of  It  below  the  common  level."  And 
on  page  205  be  says:  "In  no  part  of  this 
country,  whether  North  or  South,  East  or 
West,  does  the  free  negro  stand  erect  and 
on  a  platform  of  equality  with  the  white 
man."  In  Flood  v.  News  &  Courier  Company, 
71  8.  C.  112,  60  8.  B.  637,  the  Supreme  Court 
of  Bonth  Carolina  held  that  to  publish  in 
a  newspaper  of  a  white  man  that  he  is  color- 
ed Is  libelous  per  se,  and  cites  numerous  au- 
thorities to  sustain  its  position.  To  the  same 
effect  was  the  decision  of  the  Supreme  Court 
of  Louisiana  In  Upton  v.  Times-Democrat 
Pub.  Co.,  104  La.  141,  28  South.  970 ;  and  in 
Southern  By.  v.  Tbnrman,  28  Ky.  Law  Rep. 
699,  90  8.  W.  240,  2  L.  B.  A.  (N.  S.)  1108, 
the  Court  of  Appeals  of  Kentucky  held  that 
a  cause  of  action  was  set  out. 

If,  as  we  hold,  to  call  a  white  man  a  ne- 
gro, or  to  Intimate  that  he  is  of  African  de- 
scent, may  be  an  Insult — and  we  think  that 
under  the  circumstances  detailed  In  plaintifTs 
petition  the  Jury  might  consider  It  Insulting 
for  either  of  three  intimations  which  might 
arise — then  the  demurrer  should  have  been 
overruled.  This  case  Is  practically  identical 
In  principle  with  that  of  Davis  v.  Tacoma  Ry. 
&  Power  Co.,  35  Wash.  203,  77  Pae.  209,  66 
L.  R.  A.  802,  and  Qillesple  t.  Brooklyn 
Heights  Co.,  178  N.  Y.  847,  70  N.  B.  857,  66 
L.  R.  A.  618,  102  Am.  St  Rep.  503.  In  the 
latter  case  Judge  Martin,  delivering  the  opin- 
ion of  the  court  says:  "The  relation  be- 
tween the  carrier  and  its  passenger  is  more 
than  a  mere  contract  relation,  as  it  may  ex- 
ist in  the  absence  of  any  contract  whatever. 
Any  person  rightfully  on  tue  cars  of  a  rail- 
road company  Is  entitled  to  protection  by  the 
carrier,  and  any  breach  of  Its  duty  in  that  re- 
spect Is  In  the  nature  of  a  tort  and  recovery 
may  be  bad  In  an  action  of  tort  as  well  as 
for  the  breach  of  the  contract"  And,  quot- 
ing from  Booth  on  Street  Railways,  f  372, 
the  court  proceeds :  "  'No  matter  what  the 
motive  Is  which  Incites  the  servant  to  com- 
mit an  improper  act  towards  the  passenger 
during  the  existence  of  the  relation,  the  mas- 
ter is  liable  for  the  act  and  its  natural  and 
legitimate  consequences.'  Hence  it  is  respon- 
sible for  the  Insulting  conduct  of  its  serv- 
ants which  stops  short  of  actual  violence." 
In  the  Oillespie  Case  are  very  numerous  cita- 
tions,, exhaustively  treating  the  subject  and 
establishing  beyond  any  controversy  that  a 
common  carrier  Is  liable  for  any  injury  re- 
sulting from  the  use  of  language  insulting, 
abusive,  or  defamatory  by  one  of  its  servants 
towards  a  passenger  while  in  the  exercise  of 
Ills  dnty. 

Judgment  reversed.  ^^  ■ 
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HILL,  O.  J.,  and  PUWELL,  J.  (concurring). 
As  stated  In  the  third  headnote,  we  think 
(while  Jndge  RUSSELL  does  not)  that  U  the 
conductor,  In  the  exercise  of  his  duties  In 
the  dual  capacity  of  police  officer  and  agent 
of  the  company,  In  attempting  to  enforce  sec- 
tion 527  of  the  Penal  Code  of  1895,  used  ex- 
traordinary diligence — that  is  to  say,  extreme 
care  and  caution — ^to  prevent  mistaking  a 
white  man  for  a  negro,  or  vice  versa,  and 
such  a  mistake  nevertheless  results,  the  car- 
rier would  not  be  liable.  We  concede  that 
in  taking  this  position  we  are  somewhat  at 
variance  with  what  was  said  by  the  Supreme 
Court  in  the  second  division  of  the  opinion 
In  the  case  of  Seaboard  Air  Line  Railway  v. 
O'Qulnn,  124  Oa.  359,  52  S.  E.  427,  2  L.  B. 
A.  (N.  S.)  472,  where  a  cnarge  substantially 
embodying  this  proposition  In  a  case  standing 
upon  a  somewhat  similar  basis  was  disap- 
proved. Still  it  will  be  seen  that  so  much  of 
the  decision  as  asserts  that  this  charge  was 
error  was  obiter,  since  the  court  held  that 
such  a  charge  was  more  favorable  to  the 
complaining  party  than  otherwise,  and  that 
the  exception,  therefore,  could  not  be  consid- 
ered. Our  idea  of  the  matter  is  this:  The 
carrier  is  charged  by  tlie  statute  with  the 
absolute  duty  of  separathig  the  races,  and 
is  likewise  charged  with  the  duty  to  use  ex- 
treme care  and  caution  to  protect  its  passen- 
gers from  insult  In  performing  the  first 
duty,  he  must  necessarily  use  his  Judgment 
to  determine  whether  the  passenger  is  a  white 
man  or  a  negro ;  and,  to  the  end  that  no  mis- 
take shall  be  made  to  the  insult  of  the  pas- 
senger, he  must  perform  this  duty  with  ex- 
treme care  and  caution,  and  if  still,  after  all, 
a  mistake  is  made,  and  a  passenger  is  in- 
suited,  and  consequently  injured,  the  injury 
is  damnum  absque  injuria. 


CENTRAL  OP  GEORGIA  BY.  CO.  v.  AU- 
GUSTA BROKERAGE  CO.  (No.  5&) 

(Court  of  Appeals  of  Georgia.    Oct  3,   1907.) 

1.  Wan  or  Ebbob^Habicless  Erbob. 

A  verdict  will  not  be  set  aside  for  an  error 
In  the  admission  of  evidence,  when  the  same  re- 
sult should  have  been  reached,  bad  such  evidence 
been  repelled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  4153.] 

2.  New  TriaI/— Remarks  of  Coubt. 

An  intimation  of  opinion  by  a  trial  Judge 
that  an  issuable  fact  has  been  proved  requires 
tlie  grant  of  a  new  trial. 

3.  Wbit  ot  Ebbob— Law  of  Case. 

The  decision  of  the  Supreme  Court  in  Cen- 
tral of  Ga.  Ry.  Co.  v.  Augusta  Brokerage  Co„ 
122  Ga.  646,  50  S.  E.  473,  69  L.  R.  A.  119,  is 
coutrolling  as  to  the  principles  therein  an- 
nounced, and  is  the  final  law  of  this  case.  The 
charge  of  the  trial  judge,  in  several  portions,  be- 
ing in  conflict  therewith,  a  new  trial  necessarily 
results. 

[Ed.  Note.— For  cases  in  point,  see  Cent  I>ig. 
vol.  9,  Appeal  and  Error,  S  4661.] 

(Syllabus  by  the  Court) 


Error  from  City  Court  of  Richmond  Chan- 
ty;    W.  F.  Eve,  Judge. 

Action  by  the  Augusta  BrokKVse  Oonn- 
pany  against  the  Central  of  Georgia  Ball- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Lawton  &  Cunningham  and  J.  O.  O.  Black, 
for  plaintiff  in  error.  Wm.  H.  Fleming,  for 
defendant  in  error. 

RUSSELL,  J.  After  a  very  painstaking 
consideration  of  the  record  and  of  the  Teiy 
exhaustive  briefs  of  the  counsel  in  tliis  case, 
we  feel  obliged  to  reverse  the  Judgment  of 
the  lower  court  refusing  a  new  trial.  View- 
ing the  countenance  of  the  case  as  deline- 
ated by  the  evidence,  we  were  inclined  to  the 
opinion  that  the  plaintiff  was  entitled  to  the 
recovery  awarded  by  the  jury,  for  the  record 
presented  such  an  instance  of  discrimina- 
tory partiality  on  the  part  of  the  Central 
of  Georgia  Railway  Company  as,  In  our 
individual  opinion,  calls  Justly  for  the  ap- 
plication of  punitive  and  exemplary  dam- 
ages; but  the  controlling  questions  of  law 
have  already  been  decided  adversely  to  the 
contentions  of  the  defendant  in  error,  and 
that  decision  is  the  law  of  the  case.  Central 
of  Ga.  By.  C!a  v.  Augnsta  Brokerage  Com- 
pany, 122  Ga.  646,  50  S.  E.  473,  69  L.  B.  A. 
119.  The  decision  in  that  cas^  relieves  us 
of  great  responsibility  and  leaves  but  little 
for  our  decision. 

The  errors  complained  of  in  the  numerous 
grounds  in  the  motion  for  new  trial  may  be 
divided  Into  three  classes:  (1)  Exceptions 
taken  to  certain  irartions  of  the  charge  and 
refusals  to  charge.  (2)  Complaints  of  viola- 
tion of  section  4334  of  the  Civil  Code  of 
li)95.  (3)  Error  in  the  admleaion  of  certain 
evidence.  We  shall  consider  these  in  reverse 
order. 

In  the  light  of  the  evidence  adduced,  were 
the  complaint  as  to  the  admission  of  Mr. 
Daniel's  evidence  the  only  error,  we  would 
have  no  hesitation  in  ruling  that  the  ver- 
dict of  the  jury  was  right,  and  that  the 
error  in  the  admission  of  testimony  was 
Immaterial. 

Though  the  grant  of  a  new  trial  because  of 
the  expression  of  an  opinion  on  the  part  of  a 
judge  is  mandatory,  the  exceptions  taken  to 
the  charge  upon  this  ground,  with  one  ex- 
ception, are  eliminated  when  the  charge  Is 
considered  as  a  whole.  As  well  argued  I>y 
counsel  for  defendant  in  error,  the  evil  to 
be  avoided  was  the  danger  of  the  Judge  in- 
fluencing the  Jury;  and,  while  In  some  por- 
tions of  the  charge  It  may  at  first  sight 
appear  that  the  Judge  intimated  an  opinion, 
a  second  reading  dispels  the  impression  by 
showing  that  the  opposite  contention  was  Im- 
mediately presented  to  the  Jury,  and  that 
they  were  told  that  they  were  the  exclusive 
Judges  of  the  facts. 

In  the  eighth  ground  of  the  motion  for 
new  trial  it  is  insisted  that^tbe  court  erred 
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In  charging  the  Jnry  u  follows:  "If  you 
-find  It  was  willful,  the;)  would  be  entitled 
ta  exemplary  damages;  and  In  considering 
ttiat  you  consider  all  the  aggravating  dr- 
-cumstonces  sorroondlng  the  Tlolation  of  the 
mle,  and  connected  with  and  Incident  to  It, 
and  the  intent  and  purpose  of  the  parties  In 
▼iolatlng  the  rule,  as  shown  by  the  evidence." 
This  was  error,  because  It  assumed  that  the 
rule  had  been  violated  and  that  aggravating 
-circumstances  had  been  shown.  The  very 
able  counsel  for  defendant  in  error  Insists 
that  the  complaint  of  error  is  not  well 
founded,  because  the  language  used  by  the 
Judge  was  no  invasion  of  the  province  of 
the  Jury,  and  also  because  other  portions  of 
the  charge  clearly  and  distinctly  left  it  for 
the  Jury  to  decide  whether  there  were  ag- 
gravating circumstances  or  not.  We  have 
such  high  regard  for  the  legal  ability  of  our 
brother,  and  be  baa  pressed  the  point  with 
such  earnestness,  that  we  have  only  reach- 
ed a  decision  after  full  investigation  and 
mature  deliberation. 

Under  the  provisions  of  the  Code  of  1895 
embodied  in  section  4334.  as  construed  by 
our  Supreme  C!ourt,  the  error  arising  from 
the  expression  of  opinion  as  to  the  evidence 
on  the  part  of  the  trial  Judge  can  hardly  be 
cured  by  subsequent  proper  instructions  up- 
on the  same  subject,  and  it  is  doubtful  If 
the  injurious  efCect  can  be  removed  even  by 
explicit  reference  to  the  intimation  or  ex- 
pression of  opinion  and  unequivocal  and  pub- 
lic withdrawal  thereof.  In  Robinson  v. 
Schly.  6  Oa.  525,  it  was  said  that  "the  books 
abound  with  authority  to  show  that,  if  the 
instructions  of  the  court  assume  or  presup- 
pose a  fact  proper  for  the  decision  of  the 
Jury,  It  is  error,  and  a  new  trial  will  there- 
fore be  granted."  And  in  Headman  v.  Rose, 
63  Go.  466,  it  was  held  that  the  court  has 
no  discretion,  but  is  bound  to  reverse  the 
Judgment  in  case  of  such  error.  It  has  been 
held  that  whether  the  expression  or  intima- 
tion of  on  opinion  was  supported  -by  the 
evidence  or  not,  and  whether  in  fact  It  was 
Injurious  to  the  party  or  not,  and  even  though 
it  was  wholly  unintended,  and  though  the 
Terdict  be  what  It  ought  to  be,  the  result 
is  the  same.  Phillips  v.  Williams,  S9  Oa. 
-603;  Bohler  v.  Owens,  60  Oa.  186;  Banders 
V.  MIcolson,  101  6a.  739,  28  S.  B.  976 ;  Disha- 
Toon  V.  State,  95  Oa.  352,  353,  22  S.  E.  698. 

In  our  opinion  the  language  excepted  to 
In  the  eighth  ground  of  the  motion  conv^s 
«n  intimation  that  there  had  been  both  a 
violation  of  the  rule  and  that  It  was  at- 
tended with  circumstances  of  aggravation. 
So  that  whatever  may  have  been  the  charge 
of  the  court  thereafter,  and  even  though  the 
Jury  may  have  been  correctly  instructed,  the 
effect  was  to  confuse  the  Jury.  Under  such 
conditions  it  would  be  Impossible  for  them 
to  regard  the  Instmctlons  of  the  court  and 
«t  the  same  time  render  an  intelligent  ver- 
dict Oa.  R.  R.  Co.  V.  Hicks.  95  Oa.  805,  22 
-S.   B.  618.    See,  also,  Whitley  r.  State,  38 


Oa.  00-73;  Savannah,  Florida  &  Western  Ry. 
Co.  V.  Hatcher.  118  Oa.  278,  45  S.  B.  239; 
Morrison  v.  Didiey,  119  Oa.  698  (2),  701,  46 
8.  E.  863;  Jenkins  v.  State,  123  Oa.  530,  51 
8.  B.  598,  et  seq.  We  might  personally  agree 
with  the  reasoning  of  the  court  in  Davis  ▼. 
State,  61  Neb.  801,  70  N.  W.  984,  cited  by 
counsel  for  defendant  In  error,  or  concur  in 
counsel's  argument  as  to  a  proper  construc- 
tion of  section  4SS4;  but  we  are  bound  by  the 
prior  adjudication  in  this  state. 

As  to  the  errors  assigned  as  to  the  charge, 
regardless  of  our  personal  view,  we  are  not 
permitted  to  hold  but  one  opinion.  The  con- 
gtitutlonsil  amendment  creating  this  court 
bound  us  by  the  decisions  ef  the  Supreme 
Court  This  case  has  twice  appeared  In  that 
tribunal,  and  the  law  of  the  case  has  been 
fully  'expounded  by  what  is  to  us  binding 
authority.  In  Central  of  Oa.  Ry.  Co.  v.  Au- 
gusta Brokerage  Co.,  122  Oa.  646,  50  S.  B. 
478,  69  li.  R.  A.  119,  the  essential  principles 
which  control  the  legal  aspect  of  the  case 
are  decided.  The  charge  of  the  leamed  trial 
Judge  In  several  of  the  extracts  to  which  ex- 
ception Is  taken  is  diametrically  opposed  to 
the  adjudication  of  the  Supreme  Court.  The 
theory  of  the  charge  and  of  the  decision  of 
the  Supreme  Court  are  wholly  in  conflict 

In  the  case  of  Central  of  Oa.  Ry.  Co.  v. 
Augusta  Brokerage  Company,  supra,  the  Su- 
preme Court  held  that  "as  to  Issuing  through 
bills  of  lading  or  furnishing  its  cars  to 
connecting  carriers,  In  order  that  shipments 
may  be  carried  to  ultimate  destination  with- 
out reloading  at  terminal  points,  a  carrier 
may  discriminate  against  cotton  seed,  pro- 
vided all  shippers  of  that  commodity  are 
treated  alike.  •  •  *  That  such  discrimina- 
tion is  dictated  by  the  business  interests 
of  the  carrier,  and  really  affects  but  a  single 
shipper,  because  he  Is  the  only  person'  at  a 
terminal  point  who  is  engaged  In  shipping 
cotton  seed  out  of  the  state,  cannot  alter  the 
matter."  The  plaintiff  proved  the  discrim- 
ination, but  he  did  not  prove  that  any  com- 
modity was  discriminated  against  except 
cotton  seed.  He  proved  that  the  discrimina- 
tion was  dictated  alone  by  the  selfish  in- 
terest of  the  carrier;  but,  as  the  evidence 
shows  no  one  else  who  was  affected  save 
itself,  the  discrimination,  no  matter  how  in- 
jurious to  the  plaintiff,  In  the  language  of 
the  Supreme  Court,  "cannot  alter  the  matter." 

To  quote  from  the  decision  of  the  Supreme 
Court,  for  the  evidence  on  both  trials  appears 
to  have  been  practically  the  snme:  "The  situ- 
ation may  thus  be  summarized :  The  oil 
mills  at  Augusta  depended  largely  for  a  sup- 
ply of  cotton  seed  upon  the  territory  through 
which  ran  the  defendant  railway  company's 
line.  They  delivered  to  It  their  manufactured 
products  for  shipment  So  the  railway  com- 
pany got  a  short  haul  on  the  raw  cotton 
seed,  and  also  a  long  haul  on  the  reshtpments 
made  over  Its  line  of  the  manufactured  prod- 
ucts. It  was  not  to  the  business  Interest  of 
the  railroad  company  that  cotton  seed  grown 
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at  local  stations  on  its  Augusta  &  Sayannah 
brancb  should  be  shipped  to  oil  mills  located 
In  South  Carolina;  for  none  of  the  manu- 
tactnred  products  could  then  be  secured  for 
reshlpm^it  at  a  high  rate  oyer  Its  road.  Its 
Interest  dictated  that  the  cotton  seed  should 
stop  at  Au^sta,  and  be  manufactured  Into 
oil  and  by-products  by  the  mills  located  at 
that  point.  The  railway  company,  therefore, 
determined  that  It  would  not,  by  yoluntarlly 
granting  facilities  to  shippers  which  it  was 
under  no  legal  duty  to  afford,  supply  the 
means  of  diyerting  from  its  road  profitable 
shipments  which  it  otherwise  would  receiye. 
On  the  other  hand,  the  material  business  in- 
terest of  the  brokerage  company  demanded 
that  It  should  be  granted  such  facilities.  It  was 
a  free  lance,  in  open  competition  with  the  oil 
mills  of  Augusta  In  the  buying  of* cotton 
seed  at  the  lowest  price  possible,  and  all  the 
seed  purchased  by  It  were  shipped  from  Au- 
gusta oyer  the  Southern  Railway  to  South 
Carolina  mills.  To  reload  shipments  at  Au- 
gusta for  the  South  Carolina  trip  was  ex- 
pensive.  To  get  through  bills  of  lading,  or  to 
secure  the  consent  of  the  defendant  company 
that  Its  loaded  cars  be  delivered  to  the  South- 
ern Railway  at  Augusta,  so  that  the  seed 
might  be  carried  to  Its  ultimate  destination 
without  reloading,  would  render  the  busi- 
ness of  the  brol^erage  company  profitable, 
and  the  business  of  the  Augusta  oil  mills  less 
remunerative.  Their  Interest  and  those  of  the 
defendant  railroad  company  were  coincident 
Its  interest  and  those  of  the  brokerage  com- 
pany conflicted.  The  railway  company  acted 
as  the  average  business  man  would  have  done. 
That  is  alL  In  declining  to  grant  the  priv- 
ileges which  the  brokerage  company  wished 
to  enjoy,  the  railway  company  merely  adopted 
a  policy  which  was  within  its  legal  rights  as 
a  carrier.  State  y.  Railroad  Co.,  104  Ga. 
437.  80  S.  E.  891.  That  the  brokerage  com- 
pany may  have  been  the  only  broker  in 
Augusta  or  elsewhere  affected  by  the  policy 
cannot  alter  the  case.  As  a  shipper  It  was 
not  discriminated  against,  though  one  of  the 
commodities  It  handled  was  incidentally." 
It  appears  to  us  that  the  only  effective  way 
to  discriminate  against  a  shipper  is  to  dis- 
criminate against  the  things  be  ships ;  but  we 
are  nevertheless  bound  by  the  decision  of  the 
Supreme  Court  on  the  subject 

The  request  to  charge  set  forth  in  the  ninth 
ground  of  the  motion  should  have  been  grant- 
ed. The  railroad  company  denied  that  there 
was  discrimination  against  the  plaintiff  by 
withholding  from  it  privileges  accorded  to 
other  patrons.  It  was,  therefore,  proper  for 
the  court  to  have  instructed  the  Jury  that  the 
plaintiff  could  not  recover  damages  upon  the 
ground  of  discrimination  because  of  the  re- 
fusal of  certain  privileges,  unless  it  appeared 
that  such  privileges  were  granted  to  other 
patrons. 

The  Instruction  complained  of  In  the  sec- 
ond ground  of  the  motion  for  new  trial  is  In 


the  Identical  language  held  to  be  error  when 
delivered  on  the  former  trial  of  this  ense. 
Coitral  of  Oa.  Ry.  Oo.  v.  Augusta  Brcricerage 
Co.,  122  Qa.  6B2,  SO  S.  E.  473,  69  I..  R.  A.  119. 

The  remaining  exceptions  are  fully  treated 
In  the  former  decision  In  this  case  (Central 
of  6a.  Ry.  Co.  v.  Augusta  Brokerage  Co., 
122  Ga.  646,  50  S.  B.  473,  69  L.  R.  A.  119), 
and  any  further  discussion  of  the  principles 
involved  would  be  profitless. 

Judgment  reversed. 

POWSLL,  3^  disqualified. 


BAST  CAROLINA  RT.  CO.  V.  MABTLAND 
CASUAI/TY  CO. 

(Supreme  Conrt  of  North  Carolina.    Oct  3, 
1907.) 

Insurarcb  —  Irdemkitt  —  CoNSTSucnoN    or 

CORTBACT— SOOPB    0»    LlABILrrT. 

Under  a  contract  to  indemnify  an  employ- 
er a^inst  liability  for  accidents  to  employ^, 
provided  "this  policy  does  not  cover  loss  for 
liability  for  injuries  as  aforesaid  to,  or  caused 
by,  any  ^rson  unless  his  wages  are  induded 
in  the  estimated  wages  named  m  the  schedole," 
the  wages  of  the  employ^  causing  the  injury,  as 
well  as  those  of  the  employfi  injured,  must  be 
80  included,  to  make  tne  indemnity  company 
liable. 

Appeal  from  Superior  Court,  Edgecombe 
County;    Biggs,  Judge. 

Action  by  the  East  Carolina  Railway  Com- 
pany against  the  Maryland  Casualty  Com- 
pany. Judgment  for  defendant  Plaintiff  ap- 
peals.   Affirmed. 

This  action  was  brought  by  the  plaintiff  to 
recover  |1,999,  alleged  to  be  due  on  a  con- 
tract to  indemnify  it  against  liability  to  its 
employ^,  which  was  the  amount  theretofore 
adjudged  to  one  J.  G.  Andrews,  an  employ^ 
of  the  plaintiff,  on  account  of  injuries  received 
by  the  negligence  of  Henry  Olark  Brldgers, 
another  of  Its  employes.  In  a  suit  brought  by 
him  against  the  plaintiff.  The  policy  of  the 
defendant  indemnifies  "against  loss  from 
common-law  or  statutory  liability;  for  dam- 
ages on  account  of  bodily  injuries,  fatal  or 
nonfatal,  accidentally  suffered  within  the 
period  of  this  policy  by  any  employe  or  em- 
ployes of  the  assured,  while  on  duty  at  the 
places  and  In  the  occupations  mentioned  In 
this  application,  in  and  during  the  continu- 
ance of  the  work  described  in  this  applica- 
tion." But  the  liability  is  limited  by  the 
following  clause :  "This  policy  does  not  cover 
loss  for  liability  for  Injuries  as  aforesaid  to, 
or  caused  by,  any  person  unless  his  wages  are 
Included  in  the  estimated  wages  named  in  tlie 
schedule,  and  he  is  on  duty  at  the  time  of 
the  accident  in  an  occupation  hereinafter 
described  at  the  place  or  places  mentioned  In 
the  schedule."  It  appeared  that  Andrews' 
compensation  as  an  employe  of  the  plaintiff 
was  Included  In  the  estimated  wages  named  in 
the  schedule  which  is  a  part  of  the  policy, 
while  Brldgers'  wore  not  ao  Included.    lasnes 
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wen  aabmltted  to  tbe  Jnry  and  answered  by 
consent,  as  follows :  "(1)  Was  J.  G.  Andrews, 
at  the  time  of  tbe  injuries  for  wbich  be  ob- 
tained the  Jndgment  in  controTersy,  an  em- 
ployfi  of  the  plaintiff,  and  was  he  on  the  pay 
roll  and  his  wages  included  In  tbe  estimated 
waces  named  In  the  schedule?  Yes.  (2)  Were 
the  injuries  to  J.  O.  Andrews  for  wbldi  tbe 
Judgment  was  obtained  caused  by  an  employ^ 
of  the  plalntUt,  and,  if  so,  who?  Yes,  Henry 
Olarlc  Brldgers,  who  was  at  the  time  running 
as  englneman,  and  who  held  the  of&ce  of  pres- 
ident and  general  manager.  (8)  Were  the 
wages  of  such  employe  included  la  tbe  es- 
timated wages  named  In  the  schedule?  No." 
The  court  was  of  the  opinion  that,  upon  the 
verdict,  the  defendant  was  not  liable  to  the 
plaintiff  upon  the  contract,  and  so  adjudged. 
The  plaintiff  thereupon  appealed. 

John  L.  Brldgers,  for  appellant   Jacob  Bat- 
tle, for  appellee. 

WALEHR,  J.  (after  stating  the  facts  as 
above).  The  policy  upon  which  this  suit  was 
brought  Is  most  clearly  restricted  to  cases 
where  the  injury  results  to  an  employe  of 
the  Insured  from  the  negligence  of  some  other 
employe,  whose  wages  were  on  tbe  pay  roll 
of  tbe  company  and  included  or  considered  In 
the  estimate  upon  which  tbe  premium  was 
computed.  Parties  who  are  sul  Juris  must 
be  permitted  to  malce  contracts  for  them- 
selves, and  the  court.  In  the  absence  of  any 
equitable  element  Invoking  Its  protection  in 
favor  of  one  or  the  other  of  tbe  parties,  must 
take  the  contract  as  It  finds  it  and  so  con- 
strue It.  It  Is  true  that.  In  passing  upon 
contracts  of  Insurance  or  indemnity  like  the 
one  now  In  hand,  the  courts  have  adopted 
certain  canons  of  Interpretation,  one  of 
which  Is  that  the  contract  will  be  liberally 
construed  In  favor  of  the  assured,  so  as  not 
to  defeat,  without  a  clear  necessity,  his  claim 
for  Indemnity.  When  doubt  arises  by  reason 
of  tbe  language  employed  to  express  the 
agreement,  so  that  It  admits  of  two  interpreta- 
tions, the  courts,  as  a  general  rule,  adopt 
that  one  which,  without  any  violence  to  the 
words  selected  by  the  parties,  will  sanction 
tbe  claim  and  cover  tbe  loss.  Goodwin  v. 
Assur.  Society,  97  Iowa,  226,  66  N.  W.  167, 
32  L.  R.  A.  473,  59  Am.  St  Rep.  411 ;  Ken- 
drick  V.  Ins.  Co.,  124  N.  C.  315,  32  S.  B. 
728,  70  Am.  St  Rep.  592.  The  leading  idea 
which  controls  In  such  cases  was  well  stated 
t>y  Judge  Douglas  In  Grabbs  v.  Ins.  Co.,  125 
N.  0.  399,  34  S.  E.  506:  "The  extraordinary 
development  of  insurance  and  Its  necessary 
adaptation  to  the  varying  and  complicated 
business  relations  of  a  progressive  age  tax  the 
utmost  ability  of  the  courts.  But  while  dif- 
ferent conditions  may  require  the  application 
of  different  rules,  one  great  principle  must 
always  be  kept  In  view,  and  that  is  the  ulti- 
mate object  of  all  Insurance.  While  we 
should  protect  tbe  companies  against  all  un- 
just claims,  and  enforce  all  reasonable  regula- 


tions necessary  for  their  protection,  we  must 
not  forget  that  tbe  primary  object  of  all  in- 
surance Is  to  insure.  We  cannot  permit  insur- 
ance companies  by  unreasonable  stipulations 
to  evade  the  payment  of  such  indemnity  when 
Justly  due,  and  thus  defeat  the  very  object 
of  their  existence."  And  so.  In  Bank  v.  Fid. 
&  Dep.  Co.,  128  N.  0.  371,  38  S.  B.  909,  the 
same  learned  Judge  tersely  restated  the  rule: 
"Tbe  object  of  an  indemnifying  bond  Is  to 
indemnify;  and  if  It  falls  to  do  this,  either 
directly  or  Indirectly,  It  falls  to  accomplish 
its  primary  purpose,  and  becomes  worse  than 
useless.  It  is  worthless  as  an  actual  security, 
and  misleading  as  a  pretended  one."  Tbe  Su- 
preme Court  of  the  United  States  is  equally 
explicit:  "If,  looking  at  its  provisions,  the 
bond  Is  fairly  and  reasonably  susceptible  of 
two  constructions,  one  favorable  to  the  bank, 
and  the  other  favorable  to  tbe  surety  com- 
pany, the  former.  If  consistent  with  tbe  ob- 
jects for  which  the  bond  was  given,  must  be 
adopted,  and  this  for  the  reason  that  the 
instrument  which  the  court  Is  invited  to  In- 
terpret was  drawn  by  tbe  attorneys,  oflcers, 
or  agents  of  the  surety  company.  This  Is 
a  well-established  rule  In  the  law  of  Insur- 
ance." Am.  &  Surety  Co.  v.  Pauly,  170  U. 
S.  144,  18  Sup.  Ct  556,  42  L.  Bd.  977.  In 
Bray  v.  Ins.  Co.,  139  N.  O.  393,  In  considering 
tbe  same  principle  of  construction,  where  tbe 
meaning  of  any  provision  or  of  the  entire 
policy  is  uncertain,  we  held  that  tbe  inter- 
pretation should  be  such  as  to  favor  tbe 
plaintiff,  or  party  Insured  or  Indemnified,  as- 
signing, as  one  all-Buffldent  reason  for  this 
view  of  the  matter,  "that  tbe  company  has 
had  tbe  time  and  the  opportunity,  with  a 
view  to  Its  own  Interest  to  make  clear  Its 
meaning,  by  selecting  with  care  and  pre- 
cision language  fit  to  convey  it  and  If  It  has 
failed  to  do  so  the  consequences  of  failure 
should  not  even  be  shared  by  the  assured, 
so  as  to  derive  him  of  the  benefit  of  tbe  con- 
tract, as  one  of  Indemnity  for  bis  loss." 
Probably  the  most  Important  general  rule 
guiding  courts  In  tbe  construction  of  Insur- 
ance policies  Is  that  all  doubt  or  uncertainty, 
as  to  tbe  meaning  of  tbe  contract  shall  be 
resolved  In  favor  of  the  insured.  Vance  on 
Insurance,  p.  592.  Tbe  latter  author  also 
says:  "This  rule,  It  Is  well  settled,  applies 
In  full  force  to  those  contracts  of  speciar  In- 
surance wbich,  unfortunately  for  both  In- 
surers and  Insured,  are  often  filled  with 
numerous  conditions,  the  legal  significance 
and  economic  purpose  of  which  are  alike  un- 
certain." Jones  V.  Casualty  Co.,  140  N.  C. 
264,  52  S.  B.  578,  6  L.  R.  A.  (N.  8.)  932,  111 
Am.  St  Rep.  843 ;  Bank  v.  Ins.  Co.,  95  U.  S. 
673,  24  L.  Ed.  563 ;  Lumber  Co.  v.  Fid.  &  Cas. 
Co.,  6.1  Minn.  286,  65  N.  W.  353,  30  L.  R.  A. 
691 ;  Fenton  v.  Fid.  &  Cas.  Co.,  36  Or.  283,  56 
Pac.  1096,  48  U  R.  A.  770.  This  court  has  dis- 
tinctly declared  that  If  a  contract  of  Insur- 
ance Is  reasonably  susceptible  of  two  con- 
structions, the  uniform  rule  In  all  courts 
Is  to  adopt  that  which  Is  most  favorable  tn 
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the  Inrared.  Raybum  v.  Casualty  Co^  1S8 
N.  O.  882,  60  S.  E.  762,  107  Am.  St  Rep. 
848:  Bank  y.  Ins.  Co.,  9S  U.  S.  878,  24  Ii. 
Ed.  663;  Jones  ▼.  Casualty  Co.,  140  N.  O. 
265,  62  8.  E.  678,  6  L.  R.  A.  (N.  S.)  032,  111 
Am.  St  Rep.  843.  But  while  this  salutary 
rule  la  well  established.  It  Is  never  enforced 
except  in  those  cases  to  which  It  is  strictly 
applicable  and  whidi  come  within  Its  reason 
and  purpose,  and  while  we  senerally  favor  the 
Insured  when  the  company  by  language  of  Its 
own  selection  has  created  a  doubt  as  to  what 
was  meant,  the  rule  will  never  be  carried  so 
far  as  to  make  a  contract  for  the  parties 
different  from  what  they  have  made  for  them- 
selves, and  It  Is  not  applicable  when  the  in- 
tent of  the  parties  has  been  clearly  expressed 
and  their  rights  can  with  certainty  be  ascer- 
tained from  the  language  as  used.  Bray  v. 
Insurance  Co^  139  N.  C.  898,  SI  S.  E.  922; 
Duran  v.  Ins.  Co.,  63  Vt  437,  22  Atl.  630,  18 
L.  R.  A.  637,  26  Am.  St  Rep.  773;  Vance  on 
Insurance,  p.  693. 

In  this  case,  it  is  perfectly  clear  what  the 
parties  meant  Indeed,  there  cannot  well 
be  two  opinions  about  it  They  have  plainly 
contracted  that  the  plaintiff  should  not  be  In- 
demnified for  any  loss  arising  to  one  of  its 
servants  who  Is  Injured,  and  who  is  either 
not  on  the  pay  roll,  or  within  the  list  of  es- 
timated wages,  or  who  was  Injured  by  a  fel- 
low servant  not  within  the  same  category. 
If  the  employe  injured  Is  not  on  the  pay  roll, 
or  If  the  employ^  who  injured  him  by  his 
negligence  Is  not,  there  Is  no  liability.  The 
exception  is  Inclusive  of  both  classes  of  serv- 
ants, although  expressed  alternatively,  or, 
as  counsel  said,  disjunctively.  Stated  dif- 
ferently, the  plaintiff,  in  order  to  recover, 
most  have  shown  that  both  of  the  servants, 
the  injurer  and  the  injured,  were  on  the  pay 
roll  and  not  within  the  descriptive  words  of 
the  exception  from  liability.  This  Is  not  an 
unreasonable  view  of  the  matter,  as  the  basis 
of  calculating  the  premium  to  be  paid  is  Just 
this  very  stipulation  and  requirement  If 
we  should  hold  the  plaintiff  entitled  to  re- 
cover, he  would  clearly  receive  a  benefit  and 
Indemnity  for  which  he  had  never  paid  the 
defendant,  and,  when  it  asserts  the  defend- 
ant's liability  to  it,  the  latter  may  well  reply: 
"Non  luec  in  foedera  veni." 

The  able  and  learned  brief  of  Judge  Bat- 
tle is  conclusive  upon  the  question,  and  we 
do  not  hesitate  to  follow  it,  although  con- 
fronted by  a  very  able  and  Ingenious  one 
by  Mr.  Bridgers.  We  do  not  understand  why 
pifllntiffs  sue  generally  for  $1,999,  when  a 
sum  demanded,  not  exceeding  $2,000,  exclu- 
sive of  Interest  and  costs,  takes  the  case  out 
of  the  Jurisdiction  of  the  federal  courts.  4 
red.  St  Ann.  pp.  265,  812.  Coffin  v.  Railroad 
(C.  C.)  118  Fed.  688. 

The  judgment  of  the  court  upon  the  verdict 
was  correct  and  we  affirm  It. 

Affirmed. 


SMITHWICK  T.  UOORB. 

(Supreme  Court  of  North  Carolina.    Oct  3. 
1907J 

L  Dkxds—Deuvebt— Presumptions. 

The   registration  of   a  deed   raises  a  pre- 
snmptlon  of  its  delivery. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  16.  Deeds,  f  580.] 

2.    SAU— EVIDEROC 

An  owner  by  deed  of  gift  conveyed  land- 
and  gave  to  the  grantee  a  will  of  the  land,  to- 
gether with  other  property.  On  the  death  of  the 
owner  tlie  grantee  sought  to  probate  the  will, 
but  was  unable  to  do  so  because  of  a  subsequent 
wlli.  He  then  registered  tlie  deed.  Held,  that 
the  fact  that  be  first  offered  the  will  for  probate 
was  no  evidence  of  nondelivery  of  the  deed. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Long,  Judge. 

Action  for  the  recovery  of  land  by  Temper- 
ance Smithwick  against  W.  C.  Moore.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  court  submitted  the  issue:  "^s  the 
plaintiff  the  owner  of  the  land  described  in 
the  complaint  and  entitled  to  the  immediate 
possession  of  said  land?" 

H.  W.  Stubbs  and  Ollliam  ft  Gilliam,  for 
appellant  Francis  D.  Winston  and  A.  O. 
Oaylord,  for  appellee. 

CLARK,  O.  J.  Edward  Smithwick  (color- 
ed) by  his  win,  dated  April  2,  1894,  and  pro- 
bated October  23,  1901,  devised  "all  his  prop- 
erty, real  and  personal"  to  the  plaintiff,  who 
was  his  second  wife.  By  deed  of  gift,  sign- 
ed by  him  and  liis  first  wife,  dated  March  21. 
1891,  probated  October  14,  1891,  and  regis- 
tered October  14,  1901,  he  conveyed  to  de- 
fendant 50  acres,  cut  off  from  his  liome  tract, 
which  this  action  is  brought  to  recover.  At 
some  time  it  seems  that  Smithwick  gave  to 
the  defendant  a  will,  as  well  as  the  deed.  It 
la  in  evidence  that  the  defendant  deposited 
both  deed  and  will  with  one  Wallace,  and, 
after  Smlthwlck's  death,  he  got  them  from 
Wallace  and  carried  them  to  the  office  of 
clerk  of  the  superior  court,  who  not  probat- 
ing the  will  (doubtless  because  he  had  notice 
of  the  later  will  in  favor  of  plaintiff)  the  de- 
fendant thereupon  registered  his  deed.  There 
was  evidence  that  Smithwick  had  stated  that 
be  had  made  a  deed  of  gift  of  the  land  in 
controversy  to  the  defendant  In  his  will 
he  does  not  purport  to  devise  this  land  <» 
his  wife,  but  simply  devises  "all  his  property, 
real  and  personal,"  but  without  deecribing 
any. 

The  court  erred  in  refusing  to  charge  the 
Jury  that  upon  the  evidence  they  should  an- 
swer the  issue  "No."  The  court  properly 
charged  the  jury  that  the  registration  of  the 
deed  raised  a  presumption  of  delivery,  but 
left  the  bare  fact  that  the  defendant  had  both 
a  will  and  deed,  and  registered  the  latter  on- 
ly after  first  offering  the  will  for  probate  to 
the  Jury  as  evid^ice  from  which  they  could 

izedbyv^: 


M.a) 


WHITLOCK  ▼.  AUBURN  LUMBER  CO. 


90» 


be  satlsfled  that  the  presumption  of  delivery 
of  the  deed  waa  rebutted.  It  appears  Infer- 
entlally  from  terms  of  defendant's  applica- 
tion to  probate  It  that  the  will  gare  the  de- 
fendant more  property  than  the  deed,  and 
hence  naturally  he  offered  that  for  probate 
first  The  fact  that  he  was  unable  to  probate 
the  will  because  of  the  later  will  held  by  the 
plaintiff  was  no  evidence  that  the  deed  had 
not  been  delivered  to  him. 
Error. 


WHITLOCK  V.   AUBURN   LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  8, 
1807.) 

1.  Sales— UoRDiTioNAL  Saiab. 

A  contract  whereby  one  party  agrees  to 
furnish  certain  machinery,  title  to  remain  in  liim 
until  notes  for  the  price  are  paid,  and  providing 
that,  if  either  note  is  not  paid  at  maturity,  then 
the  entire  debt  to  liecome  due,  and  that  it  shall 
be  lawful  in  such  case  to  take  possession  of  the 
machinery,  but  tliat,  if  the  notes  are  paid,  then 
title  shall  vest  in  the  other  party,  constitutes 
ft  conditional  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,   Sales,  {  1321.] 

2.  Samb— Deijvkbt— Waiveb. 

Where,  at  the  request  of  vendee,  vendor 
did  not  deliver  a  dry  kiln,  conditionally  sold, 
but  held  it  subject  to 'vendee's  order,  the  parties 
stood  toward  each  other,  with  regard  to  their 
respective  rights  in  the  Iciln  and  its  destruction 
by  fire,  in  the  same  position  as  if  the  Iiiln  had 
been  delivered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  i  1356.] 

S.  Sauk. 

Where,  on  a  sale  of  machinery,  title  to  re- 
main in  vendor  until  paid  for,  vendee  executed 
notes  for  the  price,  it  was  liable  thereon,  though 
the  machinery  was  subsequently  destroyed  by  tire. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  43,  Sales,  f  1357.] 

4.  Baiuixkt— LiABiLrrr  oi'  Bailbi. 

A  ^ilee  is  not  liable  for  property  destroyed 
in  its  possession  by  fire,  if  free  from  fault. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Bailment,  {}  33-36.] 

Appeal  from  Superior  Conrt,  New  Hanover 
County;   Long,  Judge. 

Action  by  Charles  M.  Whitlock,  as  a  cred- 
itor of  the  Auburn  Lumber  Company,  for 
the  purpose  of  winding  up  its  affairs,  on  an 
allegation  of  insolvency.  Cameron  F.  Mac- 
Hae  was  appointed  receiver  in  the  proceed- 
ing, and,  from  a  Judgment  refusing  to  allow 
a  certain  credit  on  notes  of  tbe  Auburn  Lum- 
ber Company,  MacRae,  as  receiver,  appeals. 
Affirmed. 

Tbe  Acme  Machine  Worlts  sold  to  the  Au- 
bnm  Lumber  Company  certain  machinery 
and  personal  property  for  $2,770,  of  which 
snm  $1,000  was  paid  In  cash  and  the  bal- 
ance of  the  purchase  money  was  secured  by 
two  notes,  due,  respectively,  February  23 
and  April  24,  1908.  On  these  notes  pay- 
ments were  made,  which  reduced  the  bal- 
ance due  on  December  15,  1906,  Including 
interest,  to  $973.36.  In  tbe  contract  of  sale 
it  waa  stipulated  that  if  the  Auburn  Lum- 


ber Company  should  fall  to  pay  the  notes, 
or  eitho:  of  them,  at  maturity,  the  entire 
debt  should  become  due,  and  tbe  Acme  Ma- 
chine Works  might  take  possession  of  the 
proper^,  but,  if  the  notes  were  paid  at  ma- 
turity, then  the  title,  which  until  tbe  pay- 
ment should  remain  in  the  Acme  Machine 
Works,  should  vest  in  the  Auburn  Lumber 
Company.  Tbe  notes  contained  an  absolute 
promise  to  pay  the  amount  of  money  there- 
in specified,  with  a  stipulation,  as  follows: 
"For  the  retention  of  title  until  payment  of 
the  amount  due  on  the  notes,  together  with 
all  reasonable  attorney's  fees  for  collecting 
and  necessary  expense  incurred,  If  not  paid 
at  maturity,  at  which  time  the  said  machin- 
ery shall  be  at  the  disposal  of  the  Acme  Ma- 
chine Works,  or  order,  and  for  the  deficit  we 
hold  ourselves  equally  responsible  until  paid 
in  full."  All  tbe  property  was  to  be  deliv- 
ered to  tbe  lumber  company  on  the  cars  at 
Goldsboro,  N.  C,  at  the  same  time,  and  the 
Acme  Machine  Works  did  so  deliver  all  of 
It,  except  a  dry  kiln,  wliich  it  offered  to 
deliver  with  the  other  property,  but  was  re- 
quested by  the  Auburn  Lumber  Company 
not  to  deliver  the  kiln  until  called  for  by 
tbe  lumber  company,  and  it  was  accordingly 
held  by  tbe  Acme  Machine  Works,  at  the 
special  request  of  the  luml>er  company,  until 
tbe  summer  of  1908,  when  it  was  burned 
without  negligence  or  fault  of  tbe  Acme 
Machine  Works.  Its  value  was  $750.  The 
purchase  notes  above  described  were  indors- 
ed for  value  to  tbe  bank  of  Wayne  before 
their  maturity  and  without  notice  of  any 
infirmity  in  them,  except  such,  if  any  at  all, 
as  appears  on  the  face  of  the  notes.  This 
action  was  brought,  under  tbe  statute,  by 
the  plaintiff  (Whitlock),  as  a  creditor  of  the 
lumber  company,  for  the  purpose  of  wind- 
ing up  its  affairs,  upon  an  allegation  of  In- 
solvency, and  for  the  further  purpose  of 
having  its  assets  applied  to  tbe  paymeut  of 
its  debts.  Cameron  F.  MacRae  was  appoint- 
ed receiver  in  said  proceeding.  The  Acme 
Machine  Works,  after  the  Indorsement  of 
the  notes  to  the  Bank  of  Wayne,  assigned 
all  of  Its  assets  to  I.  F.  Dortch  for  tbe  pay- 
ment of  its  debts.  The  Bank  of  Wayne  and 
Mr.  Dortch  thereupon  filed  a  petition  in  this 
case,  setting  forth  the  facts  and  praying 
Judgment  for  the  amount  of  the  balance  due 
on  the  said  purchase  notes  by  the  lumber 
company  to  tbe  bank  as  assignee  of  the 
Acme  Machine  Works.  The  receiver,  Mr. 
MacRae,  petitioned  the  court  to  be  allowed 
to  sell  all  of  tbe  property  of  the  lumber 
company  free  of  incumbrances,  and  asked 
that  the  lien  of  the  Bank  of  Wayne  for  its 
alleged  claim  be  transferred  to  the  general 
fund  In  court  (or  the  proceeds  of  the  sale), 
the  latter  to  be  held  subject  thereto,  as  tbe 
dry  kiln  would  have  been  if  it  had  not  l>een 
sold.  The  court  so  ordered.  Mr.  J.  O.  Carr 
was  appointed  referee  to  pass  upon  the  va- 
lidity of  tbe  claim  and  lien  of  the  Bank  of 
Wayne.    He  reported  substantlidly  the  above 
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stated  facts,  and  found,  as  a  conclusion  of 
law,  that  the  bank  bad  a  lien  for  the  bal- 
ance of  the  notes  held  by  it  on  the  dry  kiln 
and  consequently  on  the  fund  In  court  The 
court,  upon  exceptions  by  the  receiver,  con- 
firmed the  report,  and  gave  Judgment  for 
the  amount  due  on  the  notes,  and  the  re- 
ceiver appealed. 

Meares  &  Ruark,  for  appellant  Ayoock 
&  Daniels,  for  appellees. 

WALKBR,  J.  (aftw  stating  the  facts  as 
above).  It  cannot  be  well  denied  that,  nn- 
der  the  prior  dedslons  of  this  court,  the 
transaction  between  the  Acme  Machine 
Works  and  the  Anbum  Lumber  Company 
constitutes  a  conditional  sale  of  the  proper^ 
described  In  their  contract  The  agreement 
was  that  the  former  should  sell,  and  the  lat- 
ter should  buy,  the  machinery  and  other 
property,  to  be  delivered  at  once  for  the  stip- 
ulated price.  A  part  of  the  purchase  money 
was  paid  in  cash,  and  for  the  remainder  the 
lumber  company  executed  its  notes,  by  which 
it  absolutely  and  unconditionally  promised  to 
pay  the  sums  therein  specified.  All  of  the 
property  named  would  have  been  delivered 
Immediately  to  the  lumber  company  but  for 
the  request  that  the  dry  kiln  be  retained  by 
the  Acme  Oompany  imtll  the  lumber  company 
should  be  ready  to  receive  It  The  recelvwr 
of  the  latter  company  contends,  upon  the 
facts  found  by  the  referee,  that  he  Is  entitled 
to  a  credit  of  $750,  which  was  the  value  of 
the  dry  kiln,  upon  the  notes  given  for  the 
purchase  money  of  the  property  bought  by 
the  lumber  company  from  the  Acme  Com- 
pany, and  which  are  now  owned  and  held 
by  the  Bank  of  Wayne. 

^We  do  not  perceive  upon  what  ground,  le- 
gal or  equitable,  any  such  claim  can  be  suc- 
cessfully maintained.  The  lumber  company 
has  made  an  absolute  promise  to  pay  a  cer- 
tain sum  of  money,  the  consideration  of 
which  was  the  purchase  of  the  proporty  de- 
scribed in  the  contract  Why,  then,  should 
It  not  be  compelled  to  perform  its  promise? 
It  Is  a  mistake  to  suppose  that  its  liability 
depends  upon  whether  the  title  did  or  did  not 
pass  unconditionally  to  It  .from  the  Acme  Com- 
pany. Its  obligation  arises  out  of  the  fact 
that  It  has  promised  to  pay  the  money  upon 
a  sufficient  consideration,  and  the  said  obli- 
gation Is  In  no  way  affected  by  the  state  of 
the  title  to  the  property,  as  between  the  par- 
ties; that  Is,  whether  vested  conditionally  or 
unconditionally.  The  case  is  not  distinguish- 
able from  that  of  Tufts  v.  Griflln,  107  N.  C. 
47,  12  S.  B.  68,  10  L.  It  A.  526,  22  Am.  St 
Kep.  863,  in  which  is  stated  by  Judge  Shep- 
herd, in  his  usually  clear  and  vigorous  style, 
the  principle  governing  such  cases.  Quot- 
from  Burnley  v.  Tufts,  66  lilss.  49,  5  South. 
627,  14  Am.  St  Rep.  540  (In  which  will  be 
found  an  able  and  well-considered  opinion 
adopted  by  this  court  as  a  clear  exposition 
of  the  law  which  obtains  with  us),  he  says: 


"  llie  transaction  was  somethlBg  more  than 
an  executory  conditional  sale.  The  seller 
had  done  all  he  was  to  do,  except. to  receive 
the  purchase  price.  The  purchaser  had  re- 
ceived all  that  he  was  to  receive  as  the  con- 
sideration of  his  promise  to  pay.  The  in- 
quiry Is  not  whether.  If  he  had  foreseen  the 
contingency  which  has  occurred,  be  would 
have  provided  against  it,  nor  whether  he 
might  have  made  a  more  prudent  contract, 
but  It  is  whetbor,  by  the  contract  he  has 
made  his  promise  absolute  or  conditionaL 
The  contract  was  a  lawful  one,  and,  as  we 
have  said,  imposed  upon  the  buyer  an  abso- 
lute obligation  to  pay.  To  relieve  him  from 
this  obligation,  the  court  must  make  a  new 
agreement  for  the  parties,  instead  of  en- 
forcing the  one  made,  which  it  cannot  do.' 
As  is  said  In  the  foregoing  extract  the  ven- 
dor has  done  all  that  he  was  required  to  do. 
and  the  transaction  amounted  to  a  condition- 
al sale,  to  be  defeated  iqmn  the  nonperform- 
ance of  the  condition.  The  vendee  had  an 
Interest  in  the  properly  which  he  could  con- 
vey, and  which  was  attachable  by  his  cred- 
itors, and  which  would  be  ripened  Into  an 
absolute  title  by  the  performance  of  the  con- 
dition"—citing  1  Wharton  on  Gontracta,  617; 
Vincent  t.  Cornell,  13  Pick.  (Mass.)  296,  23 
Am.  Dec.  683;  Newhall  t.  Kingsbury,  131 
Mass.  445. 

We  regard  it  as  too  late,  at  this  time,  to 
deny  that  the  contract  betweoi  these  two 
companies  was,  in  contemplation  of  law,  a 
conditional  sale.  Ellison  v.  Jones,  26  N.  C. 
48;  Ballew  v.  Suddertb,  82  N.  a  170;  Par- 
rls  V.  Roberts,  84  M.  C.  268,  55  Am.  Dec. 
415.  The  same  Is  the  law  In  other  Jurisdic- 
tions. RIdgeway  v.  Kennedy,  52  Mo.  24; 
Hanway  v.  Wallace,  18  Ind.  877;  Dunbar  t. 
Rawles,  28  Ind.  225,  92  Am.  Dec.  311; 
White  V.  Garden,  10  C.  B.  919;  CogglU  t. 
Railroad,  3  Gray  (Mass.)  545.  The  subject 
is  discussed,  and  the  later  authorities  cited, 
in  the  recent  case  of  Hamilton  v.  Highlands, 
144  N.  C.  279,  56  S.  E.  929.  It  was  not  nec- 
essary to  effectuate  the  Intention  and  pur- 
pose of  the  parties,  in  making  IJie  contract 
that'  there  should  have  been  an  actual  deliv- 
ery of  the  dry  kiln,  as  there  was  of  the  other 
property.  The  kiln  was  held  by  the  Acme 
Company,  subject  to  the  order  of  the  lumber 
company,  and  was  therefore  constructively 
In  Its  possession.  Allman  v.  Davis,  24  N.  C. 
12;  Morgan  v.  Perkins,  46  N.  C.  171;  Cohen 
V.  Stewart  98  N.  a  97,  3  S.  B.  716;  lium- 
ber  Co.  V.  Wilcox,  105  N.  C.  84,  10  S.  E. 
871;  and  especially  Wlnberry  v.  Koonce,  83 
N.  C.  351.  The  parties  stood  towards  each 
other,  and  in  regard  to  their  relative  Inter- 
ests In  the  dry  kiln,  and  In  respect  to  any 
risk  of  its  destruction  by  fire  or  other  ac- 
cidental cause,  precisely  as  they  would  have 
stood  If  the  kiln  had  actually  been  delivered. 

It  is  familiar  learning,  and  such  an  ele- 
mentary and  Just  principle  as  to  have  become 
axiomatic,  that  one  party  will  not  be  per- 
mitted to  plead  his  own  act  SFJKAt  wbl<di 
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bas  pnrented  the  performance  of  a  omtract 
by  tbe  otber  party,  in  order  to  defeat  tbe 
tatter's  recovery  thereon.  It  U  irut  a  simple 
application  of  the  maxim  that  no  man  will 
be  allowed  to  take  advantage  of  big  own 
wrong,  and  tbe  doctrine  has  been  strikingly 
illustrated  in  its  application  to  cases  analo- 
gous to  this  one.  BnfTkin  ▼.  Balrd,  78  N.  0. 
283;  Harris  t.  Wright,  118  N.  C.  422,  24 
S.  E.  761;  Harwood  v.  Shoe,  141  N.  C  161, 
63  S.  B.  616.  Judge  Pearson  said:  "One 
who  prevents  the  performance  of  a  condi- 
tion, or  makes  it  imiKMsible  by  bis  own  act, 
shall  not  take  advantage  of  the  nonperform- 
ance." Navigation  Oo.  v.  Wilcox,  62  N.  O. 
481,  78  Am.  Dec.  260.  So  In  Harwood  v. 
Shoe,  supra.  It  was  said:  "It  would  be 
against  good  morals,  as  well  as  law,  to  allow 
plaintiffs  to  profit  by  their  wrongful  acts, 
although  they  were  not  parties  to  tbe  con- 
tract 'Nemo  ex  sno  delicto  mellorem  snam 
conditlonem  facere  potest' "  Here  It  appears 
that  the  lumber  company,  by  its  own  request, 
prevented  the  delivery  of  tbe  kiln.  Will  It 
now  be  heard  to  say  that  the  resulting  loss 
should  fall  upon  tbe  Acme  Company,  who 
was  ready  and  willing,  at  all  times,  even  up 
to  tbe  very  moment  of  the  Are,  to  deliver  it 
when,  if  the  delivery  had  been  made  as 
originally  contemplated  and  agreed,  no  loss 
would  have  occurred?  Such  a  proposition 
cannot  be  entertained  for  a  moment  It 
would  be  grossly  inequitable  If  we  should  so 
bold.  The  lumber  company  must  abide  by 
tbe  consequences  of  Its  deliborate  act  wbicOi 
bas  entailed  loss  upon  it,  and  not  be  permit- 
ted to  shift  the  responalbillty  for  tbe  loss 
to  the  Acme  Ciompany,  which  was  absolute 
wltbont  any  fault  The  correct  principle  is 
stated  and  elucidated  In  1  Parsons  on  Ckm- 
tracta  (9tta  Ed.)  p.  581,  as  follows:  "If  the 
contract  be  to  deliver  tbe  thing  ordered  at 
tbe  residence  or  place  of  business  of  the  buy- 
er, the  seller  is  liable,  althougta  such  delivery 
becomes  imxxMslble,  unless  It  becomes  so 
through  tbe  act  of  tbe  buyer.  If  tbe  seller 
refuses  to  deliver  it  at  a  time  and  place 
agreed  on,  and  it  perish  afterwards  without 
bis  fault,  he  Is  liable  for  it;  but  If  be  be 
ready,  and  the  vendee  wrongtuliy  refuse  or 
neglect  to  receive  It,  the  seller  Is  not  liable, 
unless  tbe  thing  perish  through  his  gross 
and  wanton  negligence."  As  we  have  shown, 
there  was  no  neglect  or  fault  on  the  part  of 
the  Acme  Company. 

This  being  the  situation  with  reference  to 
the  title  of  the  kiln,  the  principle  of  Tufts  v. 
OrifBn,  supra,  most  clearly  applies.  That 
case  is  cited  with  approval  In  Tufts  v. 
Wynne,  46  Mo.  App.  42,  In  wblcb  the  same 
question  as  we  bave  here  was  presented, 
and  an  analogy  Is  there  drawn  between  a 
conditional  sale  of  personal  property  and  a 
contract  to  sell  land.  It  having  been  held 
by  many  courts,  In  accordance  with  a  well- 
settled  principle  of  equity,  that  in  the  lat- 
ter case  tbe  loss.  If  any  of  the  property 
Is  destroyed  or  diminished  In  value  by  ac- 


cidental causes,  falls  upon  tbe  vendee;  cit- 
ing Snyder  v.  Murdock,  61  Mo.  176;  Walker 
V.  Owen,  79  Mo.  663;  Martin  v.  Carver's 
Adm'r  (Ky.)  1  S.  W.  199.  We  bave  lately 
announced  and  applied  the  same  principle  as 
to  land  in  Sutton  v.  Davis,  143  N.  O.  474,  66 
S.  E.  844,  where  tbe  leading  authorities  will 
be  found  carefully  collected  and  lucidly  con- 
sidered by  Justice  Hoke,  at  page  484  of  143 
N.  C  at  page  846  of  56  8.  E.  Tbe  general 
principle  of  Uablllty  on  notes  given  for  the 
purchase  money  of  personal  property,  where 
title  is  retained  as  a  security  for  payment  is 
clearly  stated  in  Barrows  v.  Anderson,  3 
Cent  Law  J.  413,  as  follows:  "But  tbe 
question  here  Is:  At  whose  risk  was  the 
property?  And  who  must  bear  tbe  loss? 
The  purchaser  by  his  note  obligated  himself 
to  pay  tbe  price  at  a  given  time.  There  is 
no  condition  or  contingency  expressed  In  the 
note  upon  whldi  be  can  avoid  payment,  and 
tbe  question  is  whether  the  law  will  supply 
such  a  condition.  There  is  no  doubt  but  that 
tbe  title  and  right  of  property,  by  the  terms 
of  the  note,  remained  in  tbe  seller,  while  tbe 
possession  and  right  of  possession  were  with 
the  defendant,  and  tbe  seller  could  not  as- 
sert sny  daim  to  it  until  the  buyer  made  de- 
fault Tbe  seller  held  tbe  naked  title,  sub- 
ject to  the  Interest, of  the  buyer;  i.  e,  tbe 
contingent  right  to  a  title  which  would  vest 
absolutely,  on  payment  of  the  price,  without 
any  further  act  on  tbe  part  of  tbe  seller. 
The  right  to  tbe  use  of  tbe  machine  for  two 
years,  with  the  contingent  right  to  a  perfect 
title  upon  the  payment  of  the  price,  consti- 
tuted tbe  consideration  of  the  note." 
^he  real  and  substantial  nature  of  the 
transaction,  for  tbe  purpose  of  determining 
who  should  bear  the  loss,  U  that  of  mortga- 
gor and  mortgagee,  or  lienor  and  Uenee.  The 
contract.  It  Is  true,  creates  technically  a  con- 
ditional sale,  but  tbe  vendor.  In  fact,  only 
retains  tbe  legal  title  as  a  security  In  equity, 
and  tbe  title  otherwise  passes  to  the  vendee 
with  a  lien  for  tbe  purpose  named/  Hamil- 
ton V.  Highlands,  144  N.  C.  279,  56  S.  E.  929. 
Tbe  Intention  of  tbe  law,  as  embodied  In  tbe 
recent  statutes  of  registration,  but  empha- 
sizes this  view  of  the  relation  of  the  parties 
(Brem  v.  Lockhart,  93  N.  a  191)  when  we 
come  to  determine  their  legal  and  equitable 
rights.  It  is  not  our  purpose  to  diminish  In 
the  least  degree  the  rights  of  either  party  in 
the  property  as  fixed  by  the  former  decisions 
of  this  court  but  only  to  look  at  tbe  transac- 
tion, as  regards  tbe  question  before  us,  ac- 
cording to  Its  true  and  essential  character 
and  to  administer  Justice  under  tbe  funda- 
mental maxims  of  tbe  law.  If  we  should 
decide  that  the  Acme  Company  was  holding 
the  kiln  for  the  lumber  company  as  its  bail- 
ee, our  conclusion  would  not  be  affected  or 
changed,  as  even  in  that  case,  there  being  no 
negligence  shown  on  tbe  part  of  the  former 
company,  but  it  being  found  that  It  was 
without  any  fault  whatever,  It  could  not  be 
adjudged  liable  for  the  losa^  /-^  ■ 
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Some  of  the  cases  cited  by  the  learned 
couusel  for  the  receiver.  In  their  well-prepar- 
ed brief,  can  easily  be  distinguished  from  the 
one  at  bar,  and^e  other  authorities  they 
rely  on,  which  apparently  support  their  posi- 
tion, are  in  direct  conflict  with  our  decisions 
and  the  best-considered  cases  on  the  subject 
decided  In  other  courts.  They  are,  in  our 
opinion,  contrary  to  both  reason  and  a  prop- 
er conception  of  what  should.  In  accordance 
with  good  conscience  and  sound  morality,  be 
considered  as  the  relative  rights  of  the  par- 
ties. The  equity  of  the  case  is  clearly  with 
the  Acme  C!ompany,  and  the  law,  we  believe, 
Is  In  harmony  with  the  rlgb^ 

There  may  be  another  ground  upon  which 
the  bank  can  succeed,  as  suggested  by  Its 
counsel,  but  we  need  not  and  do  not  con- 
sider it,  as  the  point  already  decided  is  suffi- 
cient to  dispose  of  the  case  in  its  favor. 

The  learned  referee,  who  so  Intelligently 
tried  the  case  and  who  has  stated  his  find- 
ings of  fact,  and  the  law  arising  thereon, 
with  such  remarkable  clearness,  was  right 
in  his  conclusion,  as  was  the  able  presiding 
judge  who  confirmed  his  report  and  gave 
Judgment  accordingly. 

We  find  no  error  in  the  record.    Affirmed. 


KINSEY  v.  CITY  OP  KINSTON  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  8, 
1907.) 

1.  MuRiciPAi.  Corporations — Streets— Duty 
TO  Keep  in  Safe  Condition. 

The  positive  duty  of  a  municipality  to  keep 
the  public  streets  in  a  reasonably  safe  condition 
Is  applicable,  though  an  excavation  is  made 
across  a  street  by  a  contractor  who  is  doing  the 
work  for  a  citizen  to  establish  connection  with 
the  city  sewer. 

2.  Same. 

That  a  contractor,  opening  a  street  to  estab- 
lish connection  with  the  city  sewer,  may  be 
himself  liable  for  neslig[ence,  will  not  relieve  the 
municipality  if  it  was  in  law  fixed  with  knowl- 
edge of  his  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  36.  Municipal  Corporations,  f  1655.] 

8.  Same  — Actions  Against  —  Qttestion  fob 

JUBT. 

The  question  of  knowledge  by  a  muoicl- 
pality  of  defects  in  public  streets  is  usaally  one 
for  the  Jnry. 

[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1750.] 

4.  Same— Notice  of  Deptcts. 

A  grant  of  a  permit  by  a  municipality  to  a 
contractor  to  open  a  ditch  across  a  street  is  no- 
tice to  the  municipality  that  the  work  is  in 
progress. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3d,  Municipal  Corporations,  }  1645.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty :  Webb,  Judge. 

Action  by  Agnes  H.  KInsey  against  the  city 
of  Klnston  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

The  plaintiff  sued  to  recover  damages  re- 
ceived from  falling  In  a  ditch  at  night,  which 
ditch  had  been  dug  during  the  day  of  May 


4,  1906,  across  defendant* a  street  The  usual 
Issues  as  tQ  negligence,  contributory  ne^l- 
gence,  and  damage  were  submitted.  The 
Jury  found  for  the  plaintiff  on  all  issues^ 
The  court  refused  motion  for  new  trial,  and 
rendered  Judgment  for  plaintiff,  and  dtfoid- 
ants  appealed. 

Loftin  &  Varser,  for  appellants.  B.  B. 
Wooten  and  Geo.  V.  Cowper,  for  appellee. 

BROWN,  J.  We  have  considered  the  16 
exceptions  presented  In  the  record  in  this 
case,  and  are  of  opinion  that  all  of  tbem 
are  without  merit  At  the  close  of  the  evi- 
dence, the  defendant  moved  to  nonsuit,  and 
excepted  to  the  ruling  of  the  court  denying 
the  motion.  PlaintifF's  evidence  tends  to 
prove:  That  about  8  o'clock  at  night  on  the 
4th  of  May,  1905,  the  plaintiff  was  returning 
from  her  work,  on  her  way  home,  and  was 
walking  on  the  sidewalk  on  King  street,  in 
the  city  of  Klnston,  when  she  suddenly  fell 
headforemost  into  an  open  ditch  4^  feet  deep, 
and  2^  feet  wide,  extending  from  the  mid- 
dle of  the  street  across  the  said  sidewalk, 
from  which  she  was  rendered  unconscious. 
That  there  were  no  lights,  warnings,  signals, 
or  signs  at  or  near  or  upon  the  ditch.  This 
was  the  usual  way  which  plaintiff  returned 
from  her  work  at  night  going  home.  That  she 
passed  the  place  of  injury  the  morning  before 
she  was  hurt  on  the  night  of  May  4th,  and 
there  was  no  ditch  or  excavation  there.  The 
ditch  was  dug  In  order  to  make  a  sewer  con- 
nection from  the  city's  main  sewer  to  certain 
residences  on  King  street  A  permit  was 
granted  and  Issued  on  May  4, 1905,  to  cut  the 
ditch  across  King  street  for  that  purpose. 
The  work  was  performed  by  S.  H.  Isler,  a  con- 
tractor, who  finished  digging  the  ditch  and 
making  the  connection  by  4  p.  m.  of  the  same 
day,  and  at  once,  before  closing  the  ditch, 
verbally  notified  city  inspector  Brown  to  in- 
spect the  connections  with  the  dty  sewer. 
No  written  notice  was  given  the  Inspector,  who 
at  the  time  of  the  verbal  notice  was  tem- 
porarily ill.  The  Inspector  did  not  Inspect  the 
ditch  that  day,  and  it  was  left  open  all  night 
without  lights  or  other  protection.  We  do 
not  deem  It  necessary  to  notice  any  matters 
embraced  in  the  exceptions  other  than  the 
ruling  of  his  honor  denying  the  motion  to 
nonsuit,  and  the  sevoitb  exception  to  that 
portion  of  his  honor's  charge,  as  follows: 
"That  the  grant  of  a  permit  to  Isler  to  make 
the  ditch  Is  notice  to  the  city  that  the  work 
is  In  progress,  and  that  thereafter  It  would  be 
liable  for  the  injuries  arising  from  the  neg- 
ligence of  the  person  doing  the  work,  whi<^ 
Is  dangerous  in  itself." 

1.  The  contention  of  the  defendant  that  It 
Is  not  liable  because  the  excavation  was 
made  across  Its  public  street  by  a  contractor 
who  was  doing  the  work  for  a  citlsen  in  order 
to  establish  water  connectioii  with  the  dty 
sewer,  and  that,  therefore,  the  motion  to  non- 
suit should  have  beat  allowed,^la^wlwMy  on- 
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tenable.  To  allow  sncb  contention  would  be 
to  relieve  tbe  city  antborltles  of  one  of  their 
most  important  dntles.  It  la  the  positive  duty 
of  monlcipal  anthorities  to  keep  the  public 
Btreeta  in  a  reasonably  safe  condition,  ao  that 
the  people  may  pass  along  them  with  com- 
parative safety.  This  daty  is  not  suspended 
because  a  private  contractor  is  permitted  to 
open  the  streets  in  order  to  establish  water 
connections  with  the  public  sewers.  The  fact 
that  the  contractor  may  be  liable  for  neg- 
ligence will  not  relieve  tbe  antborltles  of 
the  municipality,  If  they  are  In  law  fixed 
with  knowledge  of  such  negligence.  This  is 
plainly  deducible  from  our  own  decisions. 
Bunch  V.  Edenton,  90  N.  C.  431;  Russell 
V.  Monroe.  116  N.  G.  720,  21  S.  Bu  5S0,  47  Am. 
St.  Rep.  823;  Fitzgerald  v.  Concord,  140 
N.  0. 113,  52  S.  B.  309.  In  other  jurisdictions 
It  has  been  expressly  held  that  the  city  is 
liable  for  damage  to  pedestrians  for  the 
negligent  performance  of  work  in  a  city  for 
private  purposes  under  special  permission 
of  tbe  city  conncU,  where  there  is  ordinarily 
a  certain  city  officer  to  supervise  it  and  the 
city  has  knowledge  that  it  is  In  progress  on 
the  day  In  question.  City  Council  of  Augusta 
T.  Cone,  01  Ga.  714,  17  S.  E.  lOOS;  yr«ndell 
▼.  City  of  Troy,  39  Barb.  (N.  T.)  829.  Tbe 
city  is  not  relieved  even  If  liie  work  Is  in  the 
hands  of  an  independent  contractor.  South- 
bend  V.  Turner,  156  Ind.  418,  60  N.  B.  271,  64 
U  R.  A.  396,  83  Am.  St  Rep.  200;  16  A.  &  B. 
Bncyclopedla  (2d  Bd.)  p.  197,  "Cases  cited." 
We  think,  therefore,  upon  tbe  facts  in  evi- 
dence, that  the  court  conunltted  no  error  In 
overruling  the  motion  to  nonsuit 

Z  It  is  further  contended  that  in  the  part 
of  the  charge  hereinbefore  recited  his  honor 
substantially  Instructed  the  Jury,  as  matter 
of  law,  that  the  defendant  was  fixed  with 
notice  of  tbe  obstruction  or  excavation  which 
caused  the  plalntUf's  Injury,  and  that  such 
instruction  is  erroneous.  We  concur  with 
appellant  in  the  construction  placed  upon 
the  charge  excepted  to,  but  we  cannot  con- 
cur In  regarding  It  as  erroneous.  The  ques- 
tion of  knowledge  upon  tbe  part  of  municipal 
authorities  of  defects  in  the  public  streets 
is  usually  one  to  be  determined  by  the  jury 
upon  the  principles  so  clearly  stated  by  Mr. 
Justice  Hoke  in  Fitzgerald  v.  Concord,  supra. 
But  In  the  case  at  bar  there  was  nothing  in 
dispute  respecting  notice  for  the  jury  to 
determine.  It  Is  admitted  that  on  the  day  the 
excavation  was  made  the  defendant  Issued 
its  permit  authorizing  It  to  be  done.  The  de- 
fendant's authorities  were  therefore  express- 
ly charged  with  knowledge  of  the  character 
of  tbe  work  and  its  possible  dangers  to  those 
of  the  citizens  who  should  use  the  street 
especially  after  nightfall,  as  the  plaintiff 
happened  to  do.  A  ditch  cut  across  a  much 
used  street  in  a  city  is  necessarily  dangerous, 
and  it  is  tbe  duty  of  the  person  doing  the 
work  to  protect  it  against  accident  to  those 
using  the  street  Tbe  duty  of  a  private  person 
Is  very  much  the  same  as  that  of  tbe  city 
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Itself  when  It  Is  prosecuting  an  improvement 
If  a  private  individual  falls  to  protect  an 
excavation  in  the  street,  thai  it  Is  the  duty 
of  the  city  authorities  to  see  that  it  is  protect- 
ed, and  they  are  held  responsibVs  that  be 
should  do  BO,  for  they  were  notified  that  he  la 
going  on  with  the  work  when  he  obtains  the 
permit  The  city  is  liable  for  negligence  in 
falling  to  exercise  supervision  and  inspection 
if  Injury  results  by  such  excavation  made  by 
an  Individual  under  such  permit  or  license  is- 
sued by  It  City  of  Soutbbend  et  al.  v.  Benuie 
Turner,  166  Ind.  418,  60  N.  B.  271,  64  L.  B.  A. 
396,  83  Am.  St  Rep.  200;  District  of  Colum- 
bia V.  Henry  R  Woodbery,  136  U.  S.  450, 
10  Sup.  Ct  000,  84  Ii.  Ed.  477 ;  Bauer  ▼.  City 
of  Rochester,  69  Hun  (N.  T.)  616,  12  N.  T. 
Snpp.  418 ;  Hoyer  v.  Village  of  North  Tana- 
wanda,  79  Hun  (N.  Y.)  39,  29  N.  Y.  Supp. 
650;  City  of  Baltimore  v.  O'Donnell.  63  Md. 
110,  86  Am.  Rep.  396;  City  of  Chicago  v. 
Johnson,  53  111.  01 ;  City  of  Denver  v.  Aaron, 
6  Colo.  App.  232,  40  Pac  587;  Bowen  v.  Olty 
of  Huntington,  36  W.  Va.  682,  14  8.  B.  217. 
Upon  a  review  of  tbe  whole  record,  we  find 
no  error. 


liANOUM   V.   NORTH   CAROLINA   R   CO. 
et  al. 

(Supreme  Court  of  North  Carolina.    Oct   10, 
1907.) 

Cabbiebs  —  Station    Platfobm  —  In jtjbt   to 

PA6SENQEB^LiABU.IT7. 

A  railway  company  must  keep  its  station 
premises  In  a  reasonably  safe  condition  for  pas- 
sengers, the  doty  extending  to  the  manner  in 
which  a  platform  is  allowMl  to  be  used,  and  a 
carrier  is  liable  for  injury  to  a  passenger  by 
the  negligence  of  a  newspaper  porter  while 
moving  a  truck  along  a  platform  with  the  car- 
rier's consent ;  that  the  newspaper  company  may 
also  be  liable  not  relieving  the  carrier  from 
its  duty  to  furnish  the  iMssenger  a  safe  passage 
to  its  train. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {  1142.] 

Appeal  from  Superior  Court  Wake  County ; 
B.  B.  Jones,  Judge. 

Personal  injury  action  by  C.  B.  Mangum 
against  the  North  Carolina  Railroad  Com- 
pany and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    No  error. 

Civil  action  tried  at  February  term,  1907, 
of  Wake  superior  court;  bis  honor  B.  B. 
Jones,  judge,  presiding.  These  issues  were 
submitted:  (1)  Was  plaintiff  injured  by  tbe 
negligence  of  the  defendant  as  alleged  in  the 
complaint?  Ans.:  Yes.  (2)  Did  plaintiff  by 
his  own  negligence  contribute  to  the  injury 
complained  of?  Ans.:  No.  (3)  What  dam- 
age, if  any,  is  plaintiff  entitled  to  recover? 
Ans.:  ^7,6(K).  From  the  judgment  rendered, 
defendants  appealed. 

F.  H.  Busbee  and  A.  B.  Andrews,  Jr.,  for 
appellants.    Obas.  U.  Harris,  for  appellee. 

BROWN,  J.  The  evidence  tends  to  prove 
that  tbe  plaintiff,  on  tbe  night  of  July  4, 1903, 
was  a  passenger  on  defendants'  train  en  route 
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from  Raleigh  to  Danville,  Va.  He  passed 
through  the  gates  of  the  defendants'  station 
at  Raleigh,  and  as  he  was  walking  along  tlie 
platform  used  by  passengers  to  reach  the  cars 
he  was  ijm  into  and  seriously  injured  by 
a  truck  loaded  with  newspapers.  It  was  in 
evidence  that  the  man  in  charge  of  the  truck 
was  not  employed  by  the  railroad,  but  was 
employed  by  a  newspaper,  and  it  was  his 
business  to  handle  the  newspaper  mall. 
When  the  newspaper  mall  reaches  the  station 
In  time,  It  is  the  custom  for  the  railroad 
truck  hands  to  take  the  mall  from  the  gate 
down  to  the  train.  When  the  newspapers 
arrive  too  late  to  l>e  taken  at  the  gate  by  the 
truck  hands,  the  man  who  brings  the  news- 
papers down  from  the  office  takes  it  down  to 
the  cars  and  delivers  it  to  the  mail  agents 
at  the  mall  car.  Witness  R.  BL  Lumsden 
testified  that  the  newspaper  mail  was  han- 
dled by  the  railroad  porters  when  it  got  to 
the  gate  before  the  transfer  clerk  and  the 
porters  went  down  with  the  regular  mail.  If 
it  arrived  in  time,  the  railroad  porters  took 
the  mall  down  to  the  mall  car;  bat.  If  the 
newspaper  mail  got  to  the  gate  after  the 
porters  had  gone  down  with  the  mall,  the 
person  who  brought  the  newspaper  mail  took 
it  down  to  the  mail  car  and  unloaded  It 
When  he  went  down  with  the  mall  on  the 
night  of  July  4,  1903,  the  newspaper  mall 
had  not  come.  A  colored  boy  named  Luns- 
ford  Davis  handled  the  newspaper  mall  to 
the  depot  for  the  newspaper  <at  that  time. 
The  witness  heard  of  the  accident  either  that 
night  or  the  next  day. 

The  only  question  presented  for  our  coiisld- 
eratlon  is  the  liability  of  defendants  to  plain- 
tiff for  the  negligence  of  the  newspaper  porter 
upon  the  atwve  facts.  It  seems  now  to  \>e 
almost  elementary  that  one  of  the  recognized 
duties  of  a  railway  company  that  undertakes 
to  carry  passengers  is  to  keep  its  station 
premises  In  a  reasonably  safe  condition  so 
that  those  who  patronize  it  may  pass  safely 
to  and  from  the  cars.  Pineus  v.  Railroad, 
140  N.  C.  450,  53  S.  B.  297,  111  Am.  St  Rep. 
856;  Wood  on  Railways,  810,  1341,  1349. 
This  duty  extends  not  only  to  the  condition 
of  the  platform  itself,  whereon  passengers 
walk  to  and  from  the  trains,  but  also  to  the 
manner  in  which  that  platform  Is  allowed 
by  the  common  carrier  to  be  used.  Weston 
V.  Railroad  C!o.,  73  N.  Y.  695;  Wood,  supra. 
The  defendants  owed  a  duty  to  plaintiff  and 
to  all  other  passengers  to  keep  its  depot  plat- 
forms used  by  them  as  means  of  ingress  and 
egress  free  from  obstructions  and  dangerous 
instrumentalities,  especially  at  a  time  when 
its  passengers  are  hurrying  to  and  from  its 
cars.  Pineus  v.  Railroad,  supra ;  Railroad  v. 
Johns,  36  Kan.  769,  14  Pac.  237,  69  Am.  Rep. 
609. 

The  fact  that  the  Injury  to  plaintiff  was  in- 
flicted by  the  negligence  of  the  newspaper 
porter,  who,  with  defendants'  consent,  was 
on  his  way  from  the  gates  to  the  mail  car 
with  the  truck  loaded  with  papers,  does  not 


relfeve  the  defendants  troat  their  oontractoal 
obligation  to  plaintiff,  and  we  find  no  autibor- 
ity  which  sustains  the  contention  that  it  does. 
The  liability  does  not  arise  because  defend- 
ants might  reasonably  have  anticipated  Just 
what  happened,  but  grows  out  of  their  duty 
to  plaintiff  to  furnish  him  reasonably  safe 
passage  to  the  train.  The  defendants  are 
not  bound  to  accept  newspapers  and  deliver 
them  to  the  mall  car  unless  the  newspaper 
company  delivers  its  papers  at  the  gates  in 
reasonable  time  for  the  defendants,  through 
their  own  agents  and  employ^  to  take  them 
at  the  gates  and  transport  them  to  the  mall 
car.  If  the  defendants  customarily  permit- 
ted the  newspaper  porter,  when  late  in  bis 
delivery,  to  push  the  truck  along  the  platform 
inside  the  gates  whep  passengers  are  hurry- 
ing to  and  fro,  the  defendants  must  be  lia- 
ble for  the  porter's  negligent  conduct  while 
using  the  station  platfom^  npon  the  principle 
that  they  have  temporarily  aoc^ted  him  as 
their  servant  Railroad  v.  OustaCson,  21 
Colo.  393,  41  Pac.  605;  Kimball  v.  Cashman. 
103  Mass.  194,  4  Am.  Rep.  628;  Hill  v.  Morey. 
26  Vt  178;  Oil  Creek  v.  Krelghton,  74  Pa. 
316;  Dlmmltt  v.  Railroad,  40  Mo.  App.  654. 

The  fact  that  the  newspaper  company  may 
also  be  liable  for  the  negligence  of  its  serv- 
ant as  a  tort  does  not  relieve  the  defendants 
from  their  contract  obligations  to  furnish 
plaintiff  a  safe  passage  to  its  train.  The 
case  of  Fritz  v.  Railroad,  132  N.  C.  829,  44  S. 
B.  613,  pressed  upon  our 'attention,  has  no  re- 
lation, we  think,  to  the  case  at  bar.  In  that 
case  the  plaintiff,  while  alighting  from  the 
train,  was  Injured  by  another  passenger  who 
was  attempting  to  make  his  way  Into  the  car 
and  accidentally  struck  plaintiff  on  the  knee 
with  his  valise.  The  court  held  in  that  case 
that  such  conduct  on  the  part  of  the  passen- 
ger could  not  reasonably  have  I>een  anticipat- 
ed by  the  company's  agents.  For  the  same 
reason,  the  esse  of  Muster  v.  Railway,  61 
Wis.  326,  21  N.  W.  223,  50  Am.  Rep.  141. 
cited  by  defendants,  is  no  authority,  in  our 
opinion,  to  sustain  their  contention.  In  that 
case  a  postal  clerk  negligently  threw  out  a 
mall  bag  at  an  unusual  place,  where  be  had 
never  l)efore  thrown  it  The  court  held  that 
the  c«Hnpany  could  not  anticipate  such  con- 
duct, and  therefore  was  not  called  upon  to 
take  precautionary  measures  to  prevent  in- 
Jury.  On  the  contrary,  it  Is  held,  in  Snow  v. 
Railway,  136  Mass.  662,  tf  Am.  Rep.  40,  that 
a  passenger,  watting  on  a  platform  at  the 
railroad  station  for  a  train  and  injured  by  a 
mail  bag  being  thrown  from  a  passing  train, 
such  throwing  being  customary  and  well 
known  to  the  company,  may  recover  of  the 
railroad  company  therefor.  The  decision  is 
put  upon  the  ground  that,  although  the  postal 
clerk  is  not  the  agent  of  the  railroad  compa- 
ny, but  is  the  agent  of  the  national  govern- 
ment exclusively,  tlie  custom  being  luown  to 
the  company,  it  must  take  precautions  to  pro- 
tect its  passengers  from^  injurious  conse- 
quences. D  gitized  by  CjOOQEC 
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It  l8  trae,  as  contended  by  counsel,  that 
there  is  no  proof  whatever  that  defendants 
are  under  any  contractnal  obligation  or  duty 
to  receive  the  mall  Intended  for  the  mall  car 
at  the  station  gates,  when  the  newspaper  la 
late  in  reaching  the  traUi.  But  If,  neverthe- 
less, they  do  receive  the  papers  on  such  oc- 
casions, and  customarily  jtermit  the  newspa- 
per porter  to  discharge  the  duty  their  hired 
employes  otherwise  discharge,  they  must  be 
held  to  liability  to  passengers  If  they  are 
injured  by  such  porter's  negligence  while  on 
the  platform. 

The  only  exception  to  the  evidence  was 
abandoned  by  appellants  upon  the  argument 
We  have  examined  the  charge  carefully,  and 
find  It  fair,  free  from  error,  and  In  line  with 
the  views  expressed  In  this  opinion. 

No  error. 


TOOTHMAN  ▼.  COUBTNBT. 

(Snpreme  Court  of  Appeals  of  Wert  VIrglnU. 

April  25,   19OT.     Rehearing  Denied 

Oct.   17.  1907.) 

1.  Mines  aho  Minkkam— Convitancis— On. 
ANO  Oas  Leabs. 

A  deed,  granting,  by  the  use  of  appropriate 
technical  terms,  all  the  oil  and  gaa  under  a 
tract  of  land,  together  with  the  exclusive  riRht 
to  enter  thereon  at  all  times  for  the  purposes 
of  drilling  and  operating  for  oil  and  gas,  bat 
limiting  the  estate  to  a  term  of  seven  years  and 
as  much  longer  as  oil  or  gas  may  he  found 
thereon  In  paying  quantities,  stlpnlatlng  for  the 
payment  of  commutation  money  for  delay  in 
drilling,  denominating  it  rental,  and  providing 
for  the  delivery  into  pipe  lines,  for  the  grantor, 
of  one-eighth  of  all  the  oil  produced  and  saved 
from  the  premises,  and  also  for  payment  of  a 

S early  rental  for  every  gas  well  from  which  gas 
I  transported  and  used  off  of  the  premises, 
does  not  pass  the  title  to  the  oil  and  gaa  In 
place.  In  legal  effect  it  is  a  mining  lease  and 
the  title  to  the  oil  and  gas  in  place  remains  in 
the  grantor. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
TOl.  34,  Mines  and   Minerals,  If  164,  160.] 

2.  contbacts  —  cowstbtjctiom  —  deeds  — 
Genebal  Rdxes— Intektion  of  Pabtigs. 

Technical  words  in  a  deed,  contract,  or 
other  instrument  will  be  limited  and  controlled 
in  their  effect  by  the  Intention  of  the  parties, 
gathered  from  the  instrument,  considered,  as  a 
whole,  in  the  light  of  the  nature  of  its  sub- 
ject-matter and  the  purpose  for  which  it  was 
ezecnted. 

(BkL  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {|  782-734.] 

8.  Taxation  —  Assessuent  —  Mona  ■—  Un- 
divided INTXKEST  IN  Land. 

An  undivided  interest  in  land  or  mineral 
anderlying  land  cannot  properly  be  entered  and 
taxed  on  the  land  book ;  and  a  deed  founded 
npon  a  sale  of  such  undivided  interest  for  non- 
payment of  taxes  la  irregular,  and  will  be  set 
aside. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
Wl  46.   Taxation,  f§   677,   1362,   1353.] 

4,  Sahs— GuBATiVK  Statutes. 

Such  defect  in  the  assessment,  sale,  and 
deed  is  not  cured  by  any  provision  of  section 
2.5  of  chapter  81  of  the  Code  of  1889  [Code 

1906,  { sm- 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  45,  Taxation,  f  770.] 


6.  Same  —  Tax  Titm  —  Action  to  Sit  Asidk 

Deed — Conditions  Pbecedent. 

A  bill  to  set  aside  a  tax  deed  in  such  ease 
must  tender  the  purchase  money  and  taxes  sub- 
sequently paid  aa  a  condition  precedent  to  the 
setting  aside  of  the  deed,  or  aver  the  willingness 
and  readiness  of  the  plaintiff  to  pay  the  same. 
A  decree  which  fails  to  secure  to  the  purchaser 
such  reimbnrsement  is  erroneous. 

[EM.  Note.— For  cases  in  point,  see  Gent.  Die 
vol.  46,  Taxation,  f  1586.] 

6.  Appeal— Disfosition   of  Cause— Rxuand 
TO  Tbiai  Coubt— Leave  to  Amend. 

On  reversing  a  decree  for  insufficiency  of 
the  bill,  in  a  cause  in  which  a  good  case  is  dis- 
closed by  the  evidence,  this  court  will  remand 
the  cause  with  leave  to  the  plaintiff  to  amend 
his  bill. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f{  4006,  4616-4619.] 

(Syllabus  by  the  Court) 

Appeal  from  Glrcnit  Court,  Monongalia 
County. 

Action  by  Daniel  h.  Toothman  against 
David  H.  Conrtney  and  others.  From  a  de- 
cree in  favor  of  plaintUf,  defendant  Court> 
ney  appeals.    Reversed  and  remanded. 

Cox  &  Baker,  for  appellant  W.  S.  Mere- 
dith and  W.  S.  Conaway,  for  appellee. 

POFFENBAROBB,  3.  Daniel  L.  Tootti- 
man  obtained,  by  a  decree  of  the  clrcait 
court  of  Monongalia  county,  the  getting  aside 
of  a  deed,  made  by  the  clerk  of  the  county 
court  of  said  county,  conveying  to  David  H. 
Courtney  an  imdlvlded  one-sixteenth  of  the 
oil  and  gas  In  a  tract  of  143  acres  of  land, 
lying  in  said  county,  pursuant  to  a  sale  there- 
of, as  delinquent  land,  made  by  the  sheriff. 
The  land  se^ms  to  be  rich  in  oil  production, 
carried  on  by  the  South  Penn  Oil  Company, 
and  the  decree,  In  addition  to  setting  aside 
said  deed,  requires  said  company  to  pay  one- 
sixteenth  of  the  oil  produced  by  It  to  Toothr 
man  Instead  of  Courtney.  Believing  the  tax 
deed  valid  and  his  title  to  the  royalty  good, 
Courtney  has  appealed. 

As  the  decree  stands  npon  the  theory  of 
invalidity  in  the  assessment,  nontaxabllity, 
and  nonsalablenesB  of  the  Toothman  Interest 
as  land,  it  Is  necessary  to  disclose  here  the 
transactions  relating  to  the  title.  Owning 
the  tract  of  land  In  fee,  Toothman  on  tbs 
6th  day  of  August,  1889,  executed  to  on* 
C  J.  Ford  an  instrument,  the  true  charac- 
ter of  which  Is  a  matter  of  controversy  be- 
tween counsel  for  the  respective  parties,  but 
which  designates  itself  "oil  lease."  In  ex- 
press terms.  It  grants  to  Ford  "all  the  oil 
and  gas  in  and  under"  the  land,  "to  have 
and  to  hold  for  the  term  of  seven  years"  from 
the  date  thereof  "and  as  much  longer  as  oil 
or  gas  is  found  in  paying  quantities  there* 
aa."  Further  provisions,  bearing  upon  the 
question  to  be  determined,  read  as  follows: 
"The  above  grant  Is  made  npcm  the  follow- 
ing terms :  1st  Second  party  agrees  to  drill 
a  well  upon  said  premises  within  ten  months 
from  This  date,  or  thereafter  pay  to  first  par- 
ty a  yearly  rental  of  $144.00  dollars  for  far- 
ther delay  until  such  well  is  grilled,  such 
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rental  when  dae,  shall  be  deposited  In  First 
Nat  Bank  of  Fairmont,  state  of  West  Va^ 
stiouid  second  part  fall  to  make  sucli  de- 
posit or  pay  to  first  part,  on  there  premises 
or  at  present  residence  of  first  part  tlie  said 
rental,  then  this  instrument  shall  be  noil 
and  void  and  neither  partr  hereto  shall  be 
held  to  any  accrued  liability  or  to  any  dam- 
ages, or  to  any  stipulations  or  conditions  here- 
in contained.  2nd.  Should  oil  be  found  in 
paying  quantities  upon  the  premises,  second 
part  agrees  to  deliver  to  first  part  in  the 
pipe  line  with  which  be  may  connect  the 
well  or  wells,  the  one-eighth  part  of  all 
the  oil  produced  and  saved  from  the  premises. 
8rd.  Should  gas  be  found,  second  part  agrees 
to  pay  to  first  part  tliree  hundred  dollars 
yearly,  payable  quarterly,  on  demand  for 
each  and  every  well  from  which  gas  is  trans- 
ported or  used  off  the  premises  so  long  as  the 
same  Is  so  transported  or  used.  •  •  • 
7th.  Second  part  may  at  any  time  remove  all 
his  property  and  reconvey  the  premises  here- 
by granted  and  thereupon  this  instrument 
shall  be  null  and  void."  Ford  assigned  the 
Interest  acquired  by  this  paper,  along  with 
others,  to  the  South  Penn  Oil  Company  by 
an  Instrument  entitled  "Assignment  of  Leas- 
es," and  dated  April  23,  1801.  By  a  paper, 
called  "Deed  for  Oil  Boyalty,"  dated  May  1, 
18M,  Toothman  conveyed  to  Joseph  McDer- 
mott  "the  1-16  one  sixteenth  part  of  all  the 
oil  and  gas  in  and  nnder"  the  tract  of  land. 
In  consideration  of  $500  then  paid.  There 
were  then  12  producing  wells  on  the  land, 
and  the  following  clause  of  the  deed  is  said 
to  have  been  Intended  to  apply  to  additional 
wells,  if  any  should  be  drilled:  "Party  of 
the  second  part  agrees  to  pay  to  first  party 
fifty  dollars  for  each  and  every  well  drilled 
on  above  premises."  By  a  deed  dated  April 
2,  1897,  Toothman  conveyed  to  Luther  B. 
Wilson  the  tract  of  land,  together  with  • 
slight  Interest  In  the  oil  and  gas.  He  re- 
tained practically  a  one-sixteenth  interest, 
half  of  the  one-eighth  originally  provided 
for,  by  a  reservation  clause  couched  in  the 
following  terms:  "Party  of  the  first  part 
reserves  all  the  oil  rental,  there  are  twelve 
wells  drilled,  and  If  any  wells  be  drilled, 
after  the  twelve  wells  is  drilled,  the  sec- 
ond party  Is  to  have  the  slxty-fonrth  part 
of  the  oil."  For  the  year  1900  an  entry 
was  made  in  the  land  books,  charging  to 
Toothman  an  undivided  one-sixteenth  of  the 
oil  and  gas  In  the  tract  of  land  for  taxation. 
The  taxes  were  extended  on  the  same,  and, 
being  unpaid,  that  interest  was  sold  by  the 
sheriff  In  January,  1903,  as  delinquent  land 
to  Nicholas  C.  Vandervort,  who  assigned  his 
purchase  to  Courtney  by  uniting  with  the 
clerk  in  the  deed  made  to  him.  No  Irregu- 
larities In  the  sale  or  deed,  such  as  are  usu- 
ally relied  upon  In  cases  of  this  kind,  are 
■et  np  In  the  bill.  There  is  an  allegation  of 
fraud,  but  it  is  unsustalned  by  any  evidence 
adduced.  It  does  not  appear  that  the  entire 
tax  on  the  land  in  wliich  the  oil  and  gas  are 


was  charged  to  any  perwm  or  persons  and 
paid  under  other  eitrles  In  the  land  book, 
80  as  to  make  the  charge  against  Toothman, 
In  any  sense,  a  double  assessment  on  the  In- 
terest owned  by  him.  If  it  did,  the  deed 
would  be  void  on  that  ground.  The  crucial 
tests  of  the  propriety  of  the  decree,  there- 
fore, are,  first,  whether  Toothman  owned  any 
Interest  In  the  land;  second,  whether.  If  so, 
there  was  a  valid  assessment;  and,  third, 
whether  the  defect  In  the  assessment,  if  any. 
Invalidates  the  sale  and  deed. 

We  are  unable  to  adopt  the  view,  vigoroosly 
pressed  upon  us  in  argument  by  counsel  for 
the  appellee,  that  the  Instrument,  executed 
by  Toothman  to  Ford  and  assigned  by  the 
latter  to  the  South  Fenn  Oil  Company,  passed 
the  fee-simple  title  to  the  oil  and  gas.  In  the 
g^rantlng  part  thereof  It  uses  terms  technical- 
ly efficacious  and  ap^roQriate  for  the  ac- 
complishment of  such  a  result,  and,  if  they 
were  not  limited  and  restrained  by  other  lan- 
guage and  provisions,  the  Instrument  conld 
not  be  held  to  be  a  lease.  Though  words  of 
absolute  conveyance  are  used,  the  habendum 
limits  them.  The  estate  granted  Is  a  tema 
of  seven  years  from  the  date  of  the  deed,  and 
as  much  longer  as  oil  and  gas  may  be  found 
In  paying  quantities.  By  the  discovery  and 
I»'oductlon  of  oil  and  gas  or  one  of  them  the 
specific  term  of  seven  years  may  be  greatly 
prolonged;  but,  tested  by  the  letter  of  tb« 
deed,  and  probably  by  Its  spirit  as  well,  the 
term  does  not  cease  to  be  a  mere  term  by  the 
prolongation  thereof.  However  long  the 
term,  an  estate  for  years  Is  not  a  freehold. 
Moreover,  this  deed  Implies  that  so  much  of 
the  corpus  as  Is  conditionally  granted  is  to 
be  severed  and  removed  from  the  land,  and 
the  Implication  Is  re-enforced  by  conditions 
annexed  to  the  grant  which  comi)el  the  gran- 
tee to  take  out  the  oil  and  gas.  The  Instru- 
ment does  not  contemplate  a  continuing  and 
Interminable  ownership  of  the  gas  and  oil 
in  place,  but  rather  a  limited  right  of  pos- 
session and  nse  of  the  land  for  the  severance, 
conversion  into  personal  property,  and  remov- 
al, of  certain  portions  thereof.  Though  the 
Instrument,  construed  by  this  court,  in  State 
V.  South  Penn  Oil  Co.,  42  W.  Va.  80.  24  S.  E. 
688,  differed  very  materially  In  Its  terms  from 
this  one,  the  principles  enunciated  in  that 
case  seem  to  be  fairly  i  ppllcable  here,  and  to 
sustain  the  views  just  expressed  as  embody- 
ing the  correct  construction  of  the  deed. 
This  court  there  declared  as  follows:  "A 
privilege  or  liberty  or  license  to  search  and 
explore  the  land  for  oil  or  for  other  minerals^ 
coupled  with  a  grant  to  dig  and  remove  them, 
and  convert  them  to  the  grantee's  own  use. 
If  in  fee  or  for  life,  creates  an  Incoriioreal 
freehold  right  in  the  real  estate,  which  may 
be  assessed  to  the  grantee  separately  from 
the  land  or  its  surface,  and,  if  the  minerals 
be  found  and  produced,  creates  a  freehold 
interest,  which  should  be  assessed  separately 
on  the  land  books,  under  the  act  of  Pebm- 
ary  27. 1891  (Acts  1881,  p.^,  e.  86^  entitled 
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'An  act  to  provide  for  tbe  reassessment  of 
tbe  value  of  all  real  estate  wltbla  this  state.' 
But  such  privilege,  liberty,  or  license,  and 
such  Interest,  if  limited  to  a  term  of  years, 
are  not  lield  and  owned  as  the  -whole  or  a 
part  of  a  freehold  ownership,  within  the 
meaning  of  the  act,  and  should  not  be  sep- 
arately assessed  to  the  mining  licensee  or 
lessee  on  such  land  books."  To  the  same 
general  efTect,  see  Harvey  Coal  C!o.  v.  Dillon, 
S3  S.  K.  928,  931,  58  W.  Ta.  006,  In  which  the 
doctrine  of  State  v.  South  Penn  Oil  (3o.  is 
reiterated. 

It  Is  not  necessary,  however,  to  decide  that 
the  time  limitation  upon  the  grant  Is  con- 
clusive of  the  character  of  the  estate  created; 
and  we  do  not  do  so.  The  very  great  weight 
to  which  It  Is  entitled  is  aided  by  that  clause 
of  the  Instrument  which  Imposed  ujpon  the 
grantee,  as  a  condition  to  the  continuance  of 
the  estate,  the  payment,  at  the  expiration  of 
three  months,  of  "a  yearly  rental  of  $144.00'' 
for  delay  In  drilling  a  well,  and  the  delivery 
into  the  pipe  line,  for  the  benefit  of  the  gran- 
tor, of  one-eighth  of  all  the  oil  that  should 
he  produced  from  the  land,  and  the  inyment 
of  $300  yearly  from  every  well  from  which 
gas  should  be  transported  and  used  off  the 
premises.  These  provisions  are  strongly  In- 
dicative of  a  lease.  Found  In  the  same  in- 
strument In  which  terms  technically  ap- 
propriate to  the  conveyance  of  an  absolute 
estate  are  found,  they  furnish  reason  to 
doubt  whether  the  parties  intended  that  the 
technical  terms  used  should  operate  accord- 
ing to  their  legal  Import.  (Courts  not  infre- 
qnently  restrain  the  operation  of  such  terms 
so  as  to  effectuate  the  clear  intent  of  the 
parties,  deduclble  from  tbe  instrument  as  a 
whole,  vlew^  in  the  light  of  Its  subject-mat- 
tet  and  the  situation  of  the  parties.  In  Jack- 
son V.  Myers,  3  Johns.  (N.  T.)  388,  894,  3  Am. 
Dec.  504,  Chief  Justice  Kent  said:  "The  In- 
tent, when  apparent  and  not  repugnant  to 
any  rule  of  law,  will  control  technical  terms, 
for  the  Intent,  and  not  the  words,  is  the  es- 
sence of  every  agreement.  In  the  exposition 
of  deeds  the  construction  must  be  upon  the 
view  and  comparison  of  the  whole  Instru- 
ment, and  with  an  endeavor  to  give  every 
part  of  it  meaning  and  effect"  See  Devlin 
on  Deeds,  g  837,  and  the  long  list  of  cases 
there  cited.  Whenever  a  technical  term  is 
used  by  the  grantor  to  express  an  idea  dif- 
ferent from  its  technical  signification,  tbe 
intention  will  be  effectuated  by  construction. 
Bailroad  Co.  v.  Beal,  47  Cal.  151.  The  con- 
text may  qualify  words  of  technical  limita- 
tion, so  as  to  make  them  conform  to  the  gran- 
tor's intention.  Crlswell  v.  Crumbling,  107 
Pa.  408.  See  18  Cyc.  606,  60&  The  circum- 
stances connected  with  the  transaction  and 
the  situation  of  the  parties  may  be  consider- 
ed in  arriving  at  their  Intent  Devlin  on 
Deeds,  I  869. 

In  construing  contracts  and  deeds  relating 
to  oil  and  gas  in  place  and  creating  reciprocal 
rights  in  respect  to  it,  courts  invariably  rec- 


ognize an  Implied  obligation  or  covenant  on 
the  part  of  the  grantee  or  lessee  In  favor  of 
tbe  grantor  or  lessor.  Among  these  is  an 
implied  covenant  on  the  part  of  the  lessee  to 
develop  the  property  with  reasonable  dili- 
gence, so  that  the  lessor  may  come  into  pos- 
session of  the  benefits  which  it  was  intended 
he  should  receive.  Otherwise,  the  contract 
would  be  one-sided,  leaving  the  lessor  at  the 
mercy  of  the  lessee  and  subject  to  any  arbi- 
trary action  he  might  see  fit  to  take.  In 
Parish  Fork  Oil  Co.  v.  Brldgewater  Gas  Co., 
61  W.  Va.  5S3,  42  S.  B.  655,  69  L.  R.  A.  666, 
we  said,  ooncernlng  oil  leases:  "They  are 
executed  by  the  lessor  In  the  hope,  and  with 
an  expressed  or  implied  condition,  that  the 
land  shall  be  developed  and  oil  produced. 
When  production  takes  place,  the  lease  Is 
mutually  beneficial.  The  royalty,  which  It 
Is  stipulated  In  all  these  leases  that  the  land- 
owner shall  receive,  Is  generally  the  moving 
cause  of  the  execution  of  the  lease.  If  there 
Is  one  principle  that  Is  asserted  In  Steelsmlth 
V.  Gartlan  more  vigorously,  and  with  more 
emphasis,  than  any  other.  It  is  that  the  lessee 
shall  proceed  to  make  the  lease  profitable  to 
lK>th  parties,  and  that  he  shall  not  be  per- 
mitted to  tie  up  the  land."  See  Petroleum 
Co.  V.  Coal  Co.,  89  Tenn.  881,  18  S.  W.  65; 
Conrad  v.  Morehead,  89  N.  C.  31;  Munroe  v. 
Armstrong,  96  Pa.  307;  Hngglns  v,  Daley,  90 
Fed.  613.  40  C.  C.  A.  12,  48  L,  K.  A.  320; 
Ray  V.  Gas  Co.,  138  Pa.  676,  20  Atl.  1065,  12 
L.  R.  A.  290,  21  Am.  St  Rep.  922.  The  pe- 
culiar nature  of  the  subject-matter  of  this 
instrument,  as  reflected  by  the  decisions  Just 
referred  to,  viewed  In  the  light  of  the  differ- 
ence In  consequences  and  results  between  a 
lease  and  an  absolute  conveyance  upon  con- 
dition subsequent,  and  the  customary  method 
of  dealing  with  it,  are  to  be  considered  in 
connection  with  the  terms  used  in  seeking 
tbe  intuition  of  the  parties.  Tbe  instances 
In  which  absolute  conveyances  of  oil  and  gag 
are  made  upon  conditions  requiring  develop- 
ment for  the  mutual  benefit  of  grantor  and 
grantee  are  extremely  rare,  and  It  is  to  be 
presumed  that  the  parties  did  not  Intend  such 
a  conveyance,  unless  the  terms  of  tbe  in- 
strument so  clearly  Indicate  it  that  a  con- 
trary Intention  cannot  reasonably  be  deduced 
therefrom. 

The  decision  In  State  v.  Low,  46  W.  Va. 
451,  33  S.  B.  271,  relied  upon  by  counsel  for 
the  appellee  as  sustaining  their  construction 
of  this  deed,  deals  with  a  paper  radically 
different  from  this  in  many  respects.  It  con- 
veyed all  the  oil  and  gas  in  a  certain  tract 
of  land,  for  and  In  consldo-atlon  of  the  sum 
of  $8,  on  the  sole  condition  of  the  payment, 
by  the  grantee  to  tbe  grantor,  within  90  days 
after  the  completion  of  a  well  on  the  premis- 
es under  a  lease  to  which  the  conveyance 
was  subject  of  the  sum  of  $800.  The  penalty 
was  failure  of  title.  There  was  no  provlsioB 
for  the  payment  of  any  royalty  or  rental,  nor 
any  covenant  express  or  implied,  for  the  de- 
velopment  of   the   property.,   The,^,grantor 
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parted  conditionally  with  his  entire  interest 
in  the  oil  and  gas,  and  for  all  time,  not  for 
a  mere  term  of  yean.  It  waa  agreed,  among 
other  things,  that  If  any  royalty  should  be 
produced  under  the  lease  then  on  the  land. 
It  should  go  to  the  grantee. 

Our  conclusion  la  that  the  Instrument  un- 
der cousideration  Is  a  lease,  Testing  In  Ford 
a  right  of  exploration  and  production  on  the 
usual  terms  of  one-eighth  of  the  oil  to  the 
lessor  as  royalty,  and  seven-eighths  to  the 
lessee  as  a  "working  Interest,"  which  passed 
by  assignment  to  the  South  Penn  Oil  Com- 
pany, leaving  the  fee-simple  title  to  ali  the 
oil  and  gas  In  the  lessor.  Of  this  be  con- 
veyed to  Joseph  H.  McDermott  one-sixteenth, 
retaining  the  title  to  fifteen-sixteenths.  By 
the  deed  to  Wilson  be  conveyed  the  land  in 
fee,  reserving  to  lilmself  "all  the  oil  rental." 
What  right  or  title  remained  in  him  by  vir- 
tue of  this  reservation  is  a  question  not  free 
from  difficulty.  We  all  agree  that  lie  still 
bad  a  fee-simple  estate  in  the  oil  and  gas, 
but  we  differ  as  to  the  extent  of  that  Interest 
My  associates,  except  Judge  MILLER,  are 
inclined  to  the  view  that  he  retained  an  on- 
divided  one-si zteeuth.  I  am  unable  to  reach 
the  conclusion  tbat  he  retained  that  other- 
wise than  by  holding  that  he  retained  all 
the  oil  and  gas,  less  what  he  liad  conveyed 
to  McDermott  I  do  not  see  how  It  can  be 
said  that  be  retained  any  Interest  in  the  gas 
and  oil  oe  nomine.  A  rental  issuing  out  of 
the  land  is  not  the  land  itself,  nor  is  it  any 
part  of  the  land.  Rents  and  profits  are  the 
mere  usufruct  of  the  land.  There  may  be 
an  estate  in  them,  an  unlimited  right  of  en- 
joyment; but  It  is  an  incorporeal  heredita- 
ment A  reservation  in  a  deed  or  lease  of  a 
rent  for  a  term  of  years  is  none  the  less  an 
Intangible  incorporeal  right  In  the  deed  to 
Wilson  Toothman  reserved  no  land,  no  oil, 
no  gas,  by  name,  but  only  the  oil  rental, 
which  means  the  royalty.  He  reserved  all 
the  oil  rental,  thereby  retaining  in  himself 
the  beneficial  use  of  all  the  oil  in  the  land 
less  what  he  had  conveyed  to  McDermott. 
The  only  provision  of  the  deed  in  favor  of 
Wilson  relating  to  the  oil  is  the  grant  of  one 
■ixty-fourth  thereof,  to  become  efTective  after 
the  drilling  of  more  than  12  wells  on  the 
land.  Though  be  did  not  reserve  by  name 
the  oil  in  place,  or  any  part  of  it,  his  reserva- 
tion of  all  the  rental  or  royalty  to  be  derived 
from  it  compels  the  court  to  hold,  by  construc- 
tion of  the  instrument,  that  it  vests  in  lilm 
the  title  to  tbat  thing,  the  beneficial  use 
whereof  has  been  reserved,  namely,  the  <^ 
in  place.  Jarman  on  Wilis,  marg.  p.  741, 
says:  "A  devise  of  the  rents  and  profits  or 
of  tlie  income  of  land  passes  the  land  itself 
both  at  law  and  in  equity — a  rule,  it  is  said, 
founded  on  the  feudal  law,  according  to  which 
the  whole  beneficial  interest  in  the  land  con- 
sisted in  the  right  to  take  the  rents  and 
profits.  And  since  St.  1  Vict  c.  26,  such  a 
devise  carries  the  fee  simple;  but  before  that 
act  it  carried  no  more  than  an  estate  for  life. 


unless  words  of  Inheritance  were  added.    Bat 
where  a  testator,  seised  .or  possessed  of  a 
reversion  In  fee  or  for  years,  to  which  rent 
was    Incident,    devised   or   bequeathed    bis 
'ground  rent,'  not  only  the  rent,  but  the  re- 
version, would  pass;    as  he  was  considered, 
when  speaking  of  the  ground  rent,  to  mean 
by  that  term  all  the  reversionary  Interest,  of 
which  the  rent  was  the  Immediate   fruit" 
Tbia  principle  was  applied  by  the  Suprem* 
Court  of  Pennsylvania  In  Weakland  v.  Cun- 
ningham (Pa.)  7  AU.-14S,  in  which  It  was 
held  as  follows:    "The  following  reservation 
in  a  deed:    'Excepting  the  profits  of  one-half 
of  all  the  stone  coal,  and  of  all  other  kinds 
of  mineral,  which  may  be  discovered  at  any 
time  hereafter" — is  a  reservation  of  the  cor- 
pus of  all  such  coal  and  mineral  in  place." 
Not  doubting  the  soundness  of  this  legal 
proposition  or  Its  applicability  in  the  con- 
struction of  deeds,  as  well  as  wills,  I  nnbes- 
itatingly  make  use  of  It  here,  because  it  will 
operate  Justly,  fully  effectuating  the  Intention 
of  the  parties.    The  oil  was  already  under 
lease,  and  the  royalty,  or  oU  rental,  U  all  It 
can  ever  yield  to  its  owner.    That  reserved 
to  Toothman,  he  has  the  entire  boieficlal  use 
of  the -oil,  the  equivalent  of  the  ownership 
of  It  in  place.    Wilson  can  never  derive  a 
dollar  from  it,  unless  the  conditional  grant 
of  a  one  sixty-fourth  interest  should  take 
effect    If  there  had  been  no  lease  on  the 
land,  I  would  be  of  the  same  opinion,  for  a 
reservation  of  all  possible  b^iefiE  of  the  oil 
is  tantamount  to  a  reservation  of  the  corpus 
thereof.    It  matters  not  tbat,  in  such  case, 
tliere  would  be  a  presumption  that  one-eighth 
is  the  royalty  contemplated,  it  t>elng  the  usual 
royalty,  for  that  presumption  is  Inseparable 
from  the  further  one  that   the   remaining 
seven-eighths   goes   with   the   royalty   as    a 
means  of  making  it  available,  or  realizing  it; 
for,   where  one«lghth  is  the   royalty,   the 
residue  never  l>eneflts  tbe  landowner  other- 
wise than  by  enabling  him  to  get  the  one- 
eighth.    It  is  given  to  the  lessee  as  compensa- 
tion for  producing  and  delivering  the  royalty. 
The  two  presumptions  are  locked  In  indissolu- 
ble companionship.    They  unite  in  pressing 
the  view  that  a  grant,  exception,  or  reserva- 
tion of  the  one-eighth  royalty  carries  with  It, 
as  a  satellite  of  the  royalty,  the  seven-eighths 
"working  Interest"    That  afterwards  it  bap- 
pens  that  a  larger  royalty  may  t>e  obtained 
by  the  grantee  signifies  nothing.    He  is  at 
prefect  liberty  to  make  a  better  bargain  for 
operation^  of  the  territory  than  It  was  sup- 
posed be  could  make.    After  events  and  mere 
surmises  are  not  to  be  considered.    Tbe  In- 
tention at  the  time  of  the  execution  of  the 
deed  is  the  test    Judge  MILLER  concurs  In 
tbe  views  I  have  here  expressed.    But  wheth- 
er these  conclusions  be  sound  or  not,  we  agree 
that  Toothman  had  title  to  at  least  one-six- 
teenth of  the  oil  in  place,  and  that  he  did  not 
have  title  to  the  whole  of  It;    for  be  had, 
by  his  deed,  conveyed  one-sJxteentlk  to  Mc- 
Dermott DgitizedbyVjOOQlC 
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The  tax  deed  stands  upon  the  assessment 
of  an  undivided  Interest  in  land.  Will  such 
an  assessment  sustain  a  sale  and  conveyance 
of  land  for  nonpayment  of  taxes?  Our  stat- 
ute does  not  contemplate  sucb  an  asseas- 
ment.  Section  36  of  chapter  29  of  the  Code 
of  1889  [Code  1906,  f  821-36),  reading  as 
follows,  requires  land  to  be  assessed  either  as 
tracts  or  town  lots,  according  to  the  fact: 
"The  clerk  of  the  county  court  shall  make 
«ut  the  land  book,  Including  all  extensions,  In 
such  form  as  the  auditor  may  prescribe, 
showing  for  each  mnglsterlal  district  in  one 
table  the  tracts  of  land  and  in  a  separate 
table  the  town  lots,  arranged  in  the  alpha- 
betical order  of  the  names  of  their  owners." 
Accordant  with  said  provision,  and  rendering 
proper  departure  therefrom  impossible,  sec- 
tion 37  of  said  chapter  [Code  1906,  i  821- 
37]  imposes  the  following  duties:  "In  the 
table  of  the  tracts  of  land  the  clerk  shall 
enter  each  tract  separately,  and  shall  set 
fortli,  in  as  many  separate  columns  as  may 
be  necessary,  the  name  of  the  person  who,  by 
himself  or  bis  tenant,  has  the  freehold  in 
bis  possession;  the  nature  of  his  estate, 
whether  in  fee  or  for  life;  the  number  of 
acres  as  near  as  may  be  in  the  tract;  the 
name  of  the  tract,  if  It  has  a  name;  a  de- 
scription of  it,  as  far  as  practicable,  with 
reference  to  the  watercourses,  mountains  or 
other  places  on  or  near  which  it  lies;  the 
distance  and  bearing,  as  near  as  may  be, 
from  the  court  house;  the  value  of  the  land 
per  acre.  Including  buildings;  the  value  of 
the  whole  tract  and  buildings;  the  sum  in- 
-cluded  in  the  value  on  account  of  buildings ; 
the  amount  of  taxes  assessed  on  each  tract 
for  state,  state  school,  county,  free  school, 
building  and  other  district  purposes.  In  sepa- 
rate columns,  at  the  rate  assessed  for  each 
of  such  purposes."  The  person  in  whose 
name  real  estate  shall  be  taxed  is  prescribed 
in  section  40  [Code  1906,  |  821-43]  of  said 
chapter,  as  follows:  "As  to  real  property 
the  person  who,  by  himself  or  his  tenant, 
lias  the  freehold  In  his  possession,  whether 
In  fee  or  for  life,  shall  be  deemed  the  own- 
«r  for  the  purpose  of  taxation.  A  person 
who  has  made  a  mortgage  or  deed  of  trust 
to  secure  a  debt  or  liability  shall  be  deemed 
the  owner  until  the  mortgagee  or  trustee 
takes  possession,  after  which  such  mortgagee 
or  trustee  shall  be  deemed  the  owner."  That 
ondlvided  Interests  are  not  to  be  separately 
assessed  Is  made  apparent  by  the  provision 
relating  to  taxation  of  lands  of  decedents, 
reading,  in  part,  as  follows:  "When  the  own- 
er dies  intestate,  his  undivided  real  estate 
may  be  listed  to  his  heirs  without  designat- 
ing any  of  them  by  name  until  they  shall 
have  given  notice  to  the  clerk  of  the  county 
court  of  the  division  of  the  same,  the  names 
of  the  several  heirs,  and  the  parcels  allotted 
to  each;  and  each  heir  shall  be  liable  for 
the  whole  tax  assessed  upon  such  land  while 
It  is  so  listed;  but  when  he  pays  the  same 
be  may  recover  of  the  others  their  proper 


proportion  of  the  amount  so  paid  and  the 
proportion  thereof  for  which  such  other  or 
others  are  liable  shall  be  a  lien  on  the  in- 
terests owned  by  him  or  them  in  such  lands ; 
and  sucb  Uens,  when  the  amount  so  paid  ex- 
ceeds twenty  dollars  in  all,  may  be  enforced 
in  a  court  of  equity."  Section  26,  c.  29, 
Code  1899  [Code  1906,  i  821-26].  Separate 
assessment  of  certain  Interests  is  authorized 
by  section  26  of  said  chapter  [Code  1906,  i 
821-25],  but  they  are  not  undivided  inter- 
ests. It  says:  "When  a  tract  or  lot  of  land 
becomes  the  property  of  different  owners, 
in  several  parcels,  or  one  person  becomes  the 
owner  of  the  surface,  and  another  of  the 
minerals  under  the  same,  or  of  the  timber 
alone  on  said  land,  the  assessor  shall  divide 
the  value  at  which  the  whole  had  before 
been  assessed,  among  the  different  owners, 
having  regard  to  the  value  of  each  Interest 
compared  with  that  of  the  whole,  and  enter 
the  same  on  the  copy  of  the  land  book  in 
bis  possession,  or  upon  a  statement  appended 
thereto."  This  applies  where  the  freehold 
estate  in  the  minerals  or  timber  has  been 
severed,  in  ownerslilp,  by  deed  or  otherwise, 
from  the  freehold  in  the  land.  Under  it, 
coal  is  assessable  by  the  acre,  oil  or  gas  aa 
the  oil  or  g;aB  In  so  many  acres,  and  timber  as 
the  timber  on  so  many  acres ;  each  as  an  en- 
tire thing,  or  stratum  of  the  land.  Nothing 
In  it  suggests  a  shadow  of  authority  for 
assessing  an  undivided  interest  in  one  of 
these  things,  nor  can  there  be  any  reason 
for  doing  so  which  would  not  be  equally 
applicable  to  such  Interests  In  other  portions 
of  the  land.  However  potent  such  reasons 
may  be,  the  Legislature  has  refused  to  be 
governed  by  them,  and  the  mode  of  assess- 
ment is  a  subject  of  its  discretionary  power, 
with  'Which  courts  cannot  Interfere. 

It  has  been  suggested  that  section  4,  c.  21, 
Pl  83,  Acts  1899,  providing  for  the  reassess- 
ment of  the  value  of  all  the  real  estate  in 
this  state,  authorizes  and  will  sustain  the 
assessment  of  undivided  Interests  In  min- 
erals. How  far  that  act  may  be  deemed  to 
have  amended  the  general  law,  it  having 
been  a  special  act,  providing  for  a  single 
valuation,  might  be  an  interesting  question. 
If  it  were  necessary  to  make  the  inquiry. 
It  contains  no  repealing  clause,  and  api>ears 
not  to  have  been  designed  to  work  any  radi- 
cal or  fundamental  alteration  of  the  general 
laws  relating  to  taxation,  and  its  character 
and  purpose  must  not  be  overlooked  in  seek- 
ing its  meaning.  The  clause  therein  relied 
upon  as  authorizing  this  assessment  reads  as 
follows:  "And  when  mineral,  mineral  water, 
oil,  gas  or  eoal  privileges  or  interests,  are 
held  by  a  party  or  parties,  or  any  company 
or  association,  exclusive  of  the  surface,  the 
same  shall  be  assessed  separately,  to  such 
party  or  parties,  company  or  association." 
That  mere  licenses  or  leases  for  coal,  oil,  or 
gas  never  were,  and  are  not  now,  taxable 
as  land  under  this  or  any  other  ntntnte  »i"ib 
been  solemnly  decided  by  thla  court  in  Ha» 
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Ya.  605,  notwithstanding  the  very  general 
terms  used.  The  word  "interest"  is  still 
more  Indefinite,  and  a  qualified  meaning  la 
necessarily  given  to  it  by  the  context  That 
limits  it  to  an  Interest  held  exclusive  of  the 
surface,  thereby  impliedly  requiring  separa- 
tion in  title  of  8<Hnething  from  the  Bnrfac& 
Separation  from  the  surface  can  only  apply 
to  something  which  had  connection  there- 
with. Surface  is  a  tangible  thing.  The  "in- 
terest" to  be  held  separately  necessarily 
means,  therefore,  the  coal,  oil,  gas,  and  min- 
eral water ;  not  an  undivided  Interest  in  that 
interest.  Under  this  act  partial  separation 
from  the  surface  is  not  enough.  The  thing 
to  be  separately  assessed  must  be  held 
exclusive  of  the  surface.  That  means  total 
separation  of  something  from  the  surface. 
Acts  In  pari  materia  must  be  construed  to- 
gether. This  act  and  section  25  of  chapter 
29  of  the  Code  of  1899  [Code  1906,  (  821-25] 
were  operative  at  the  same  time  and  related 
to  the  same  thing.  Said  section  25  had  al- 
ready authorized  separate  assessments  of 
minerals  and  timber  when  separately  owned. 
As  there  was  some  confusion  In  the  minds  of 
assessors  as  to  what  were  minerals,  the  r» 
assessment  act  of  1899  descended  into  an 
enumeration  of  several  species  thereof,  nam- 
ing such  as  were  frequently  owned  separate- 
ly from  the  surface.  These  things  the  act 
called  mineral  "interests,"  plainly  meaning 
the  minerals  themselves,  not  estates  In  them, 
Interests  In  the  titles  thereto,  or  shares 
therein.  It  Is  not  pretended  that  section  26 
of  the  general  law  contemplates  separate  as- 
sessment of  undivided  Interests  In  minerals, 
and  there  Is  a  presumption  against  any  in- 
tent to  modify  it  by  the  special  reassess- 
ment act,  which  must  be  overcome  with  plain 
language.  The  reassessment  act  related  to 
valuation  only.  Nothing  else  is  induded  In 
Its  title.  Anything  In  the  act,  not  fairly 
within  its  title,  is  a  nullity.  Who  should 
pay  tax  on  land  is  wholly  foreign  to  the 
matter  of  valuing  land  for  taxation.  Acts 
Bhould  be  so  construed  as  to  make  them  valid 
and  effective,  not  unconstitutional  and  void. 
In  merely  enumerating  the  Sfiecies  of  min- 
erals, separate  taxation  of  which  had  been 
authorized  by  the  general  statute,  the  valua- 
tion act  added  nothing,  changed  nothing. 
It  merely  interpreted  the  general  statute  and 
made  i*.  plain  and  dear  for  the  guidance  of 
the  assessors  acting  under  the  valuing  act. 
"Interests"  in  the  clause  of  the  statute,  above 
quoted,  necessarily  means  mineral  water,  oil, 
gas,  and  coal.  It  is  qualified  by  the  terms 
"mineral,  mineral  water,  oil,  gas  or  coal," 
used  as  adjectives.  "Privileges  and  Inter- 
ests" are  the  assessable  subjects,  and  they 
are  mineral  subjects.  The  complete  owner 
of  the  coal  in  a  tract  of  land  is  the  owner 
of  an  Interest  in  It  and  it  Is  a  mineral  inter- 
est Such  description  does  not  fit  ownership 
of  an  undivided  half  or  other  fraction  of  the 
coaL     la  describing  soch  ownership,  using 


Interest  for  coal,  it  wonid  be  necessary  to  say 
an  undivided  Interest  in  a  mineral  Interest 
My  construction  makes  Interest  stand  for 
mineral.  The  other  construction  Tvoold  make 
it  stand  for  mineral  also,  and  then  go  fnrtiier 
and  qualify  mineral  by  the  word  "nndivided.'' 
This,  in  my  opinion,  Is  unwarranted  by  the 
letter  of  the  dause,  and  is  certainly  in  the 
very  teeth  of  the  general  law,  and  there- 
fore violative  of  another  rule  of  oonatmc- 
tion. 

If  the  terms  In  which  the  lawmaking  body 
has   expressed   itself   were,    In   any    sense, 
doubtful  respecting  this  matter,  which  I  do 
not  admit,  there  would  be  very  strong  rea- 
sons for  resolving  that  doubt  against  taxa- 
tion of  undivided  interests,  and  their  potency 
on  the  question,  whethw  Vbe  d^Murtnre  is 
material,  is  apparent    It  would  often  bring 
almost  inflnltesimal  interests  In  land  under 
douds  of  title  and  into  litigation,  thereby 
clogging   and   obstructing  alienation,    witb- 
holding  land  from  the  markets,  impeding  its 
improvement  and  retarding  the  development 
and  prosperity  of  the  state.    Such  a  system 
of  taxation  would  be  burdensome  to  the  own- 
er and  unwise  as  a  matter  of  state  policy, 
viewed  in  this  light  alon&    The  obserrationB 
of  Mr.  Justice  Sawyer  of  the  Supreme  Court 
of   California    in   Bidleman    v.    Brooks,    28 
Cal.  72,  on  setting  aside  a  tax  deed,  predicat- 
ed on  the  assessment  of  a  part  of  a  tract  of 
land,   held  in  undivided  ownership  as  the 
supposed  equivalent  In  acreage,  of  the  nn- 
divided Interest  of  one  of  the  co-tenants, 
apply   here  with  almost  equal   force.     He 
said:    "The  assessor  is  nowhere  authorized  to 
arbitrarily  divide  up  lots  In  strips  to  suit 
his  caprice,  and  assess  such  several  portions 
separately.     If  he  may  divide  up  a  lot  of 
well-known  boundaries  Into   strips   20  feet 
wide,  he  may  divide  It  into  strips  of  1  foot 
in  width,  or  even  smaller  dimensions,  and 
assess  each  separately,  and  thus  render  It 
not  only  greatly  inconvenient  and  oppressive 
to  the  owner,  but  almost  impossible  for  him 
to  ascertain  whether  his  taxes  have  all  been 
paid  or  not    The  law  undoubtedly  contem- 
plates that  each  lot  of  wdl-knowa  dimensions 
and  boundaries  shall  be  assessed  as  one  lot 
In  this  instance  there  was  a  lot  of  the  ordi- 
nary dlmen8l(»is — ^the  smallest  of  the  iota 
as  originally  officially  surveyed  and  platted 
In  that  part  of  the  dty — ^which  had  not  been 
subdivided  by  the  ovmer.     It  was  Inclosed 
by  a  single  fence,  separating  It  distinctly 
from  all  other  lands,  and  had  a  dwelling- 
house  and  outbuildings  upon  It  the  whole 
openly  and  notoriously  occupied  aa  a  single 
lot  or  messuage  by  the  defendant's  tenant 
and  his  family.    Yet  It  was  arbitrarily  sliced 
up  Into  at  least  three  parts,  and  each  sepa- 
rately assessed  as  a  distinct  lot;   the  larger 
portion — more  than  half — being  assessed  to 
the  real  owner,  the  defendant  and  the  other 
two  parcels  to  unknown  owners.     Such  aa 
assessment  of  a  tract  of  land  constltntlo; 
one  well-known  lot,  and  actually  occupied  u 
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BQcli,  U  It  would  necessarily  have  such  an 
effect,  would  be  very  likely  to  mislead  the 
owner,  and  result,  as  in  tbls  instance,  in  a 
sale  of  his  properly.  The  owner  calls  to  pay 
his  taxes.  A  list  of  all  tbe  taxes  against 
him  is  furnished.  Upon  looking  It  over,  he 
finds  a  lot  in  a  certain  locality  taxed  to  him, 
and,  without  scmtliilzlng  the  boundaries  very 
closely,  he  natnrally  conclndea  that  the  whole 
lot  is  assessed  to  him,  as  It  should  be,  pays 
his  taxes,  and  rests  In  security,  till  several 
years  afterward  he  finds  that  a  small  strip 
has  been,  in  fact,  assessed  to  unknown  own- 
ers, and,  without  his  knowledge  or  fault, 
sold." 

Under  our  system  of  taxation,  land  itself, 
and  not  a  mete  estate  or  Interest  in  it,  is  a 
primary  snbject  of  taxation,  and  the  reme- 
dy for  enforcement  of  payment  is  directly 
against  the  land  as  well  as  its  owners.  Ttie 
statute  creates  a  Hen  upon  all  land  for  the 
taxes  thereon,  which  may  be  enforced  by  a 
suit  in  equity.  It  also  provides  for  sale  of 
the  land  for  nonpayment  of  the  taxes  there- 
on, and,  for  failure  to  cause  land  to  be  charg- 
ed with  the  taxes  it  ought  to  pay  for  a  period 
of  five  years,  the  title  is  forfeited  and  be- 
comes vested  in  the  state  by  constitntional 
and  statutory  provisions.  These  provisions 
deal  with  the  corpus  and  complete  title  to  the 
land.  In  so  far  as  they  are  constitutional, 
they  are  of  great  dignity,  and  may  be  con- 
sidered as  founded  upon  most  weighty  rea- 
sons of  public  policy.  Such  of  them  as  are 
statutory  must  be  deemed  to  be  in  execution 
of  tbe  constitutional  plan  of  taxation,  and 
highly  Impregnated  with  its  spirit  Oood 
reason  (or  adopting  the  plan  is  found  in  the 
consequences  which  would  flow  from  general 
use  of  the  departure  now  under  considera- 
tion. If  50  persons,  owning  equal  undivided 
shares  of  a  tract  of  land,  were  separately 
charged  with  their  respective  interests  on  the 
land  book,  the  state's  lien  for  taxes  would 
be  severed  into  50  parts,  and  50  suits  might 
be  maintained,  and  possibly  won!:'  '-  -•"ces- 
sary  for  the  collection  of  the  taxes  on  the 
tract.  It  would  require  60  separate  and  dis- 
tinct sheriff's  sales  for  delinquency,  and.  If 
made  to  the  state  for  want  of  private  bid- 
ders, she  would  be  ccHnpelled  to  make  60  pur- 
cha^t^,  instead  of  1,  undergoing  multiplied 
risks  of  complication,  delay,  and  loss,  and  the 
state  would  find  herself,  in  thousands  of  in- 
stances, in  a  relation  of  co-tenancy  with  pri- 
vate persons  in  the  ownership  of  land,  not 
only  as  tbe  results  of  such  sales,  but  also  of 
forfeiture  for  nonentry.  It  would  not  only 
bring  upon  the  state  embarrassment  In  the 
enforcement  of  her  constitutional  rights  and 
I>owers,  but  upon  tbe  pe<9le  Interminable 
confusion  of  land  titles,  contrary  to  the  spirit 
of  the  Constitution,  which,  by  its  system  of 
forfeiture  and  transfer,  endeavors  to  pre- 
vent and  eradicate  uncertainty  of  such  titles. 

It  may  well  be  assumed  that  taxation  of 
land  by  undivided  interests  would  be  fraught 
with  iDCODTenlence  and  injury  to  the  land- 


owner as  well  as  to  the  public,  though  the 
nature  and  extent  thereof  is  not  so  apparent 
First  Tbe  law  prescribes  a  different  mode, 
and  so  impliedly  forbids  it,  all  of  which  la 
presumed  to  rest  upon  sound  reason,  and,  as 
tbe  state's  ability  to  sustain  such  burdens 
In  the  forms  of  expense  and  .delay  as  are 
necessary  to  Just  equitable,  and  fair  dealing 
with  the  taxpayer  is  ample,  the  Legislature 
may  be  deemed  to  have  considered  his  best 
interests,  as  well  as  those  of  the  public,  in 
adopting  the  scheme  of  assessment  and  col- 
lection of  taxes.  Secondly.  The  assessment 
of  the  entire  tract  or  lot  against  some  person 
or  persons  indicated  by  statute  is  almost 
universal  among  the  states  of  this  country. 
In  some  states  the  assessment  is  made 
against  the  owner  or  occupant.  In  others 
against  the  owner,  and  in  others  against  tht 
person  or  p^sons  having  the  freehold  in 
possession.  In  very  few  instances  have  as- 
sessments been  prescribed  otherwise  than  by 
tracts  and  lots.  Blackwell,  Tax  Titles,  i 
256  et  seq.;  Black,  Tax  Titles,  {I  104,  105; 
Cooley,  Tax.  730-733.  "In  a  majority  of  the 
states  the  rule  prescribed  by  the  statutes 
is  that  lands  and  other  real  estate  shall  be 
assessed  as  such,  irrespective  of  the  separate 
estates  that  individuals  may  have  in  them." 
Cooley,  Tax.  739. 

However,  inasmuch  as  every  foot  and  par- 
ticle of  any  given  tract  of  land  is  made 
liable,  by  the  Constitution  and  statutes,  for 
all  the  taxes  charged  and  chargeable  thereon, 
and  it  is  beyond  the  power  of  the  assessor, 
collector,  or  owner  to  evade  the  claim  and 
remedies  of  the  state  by  the  assessment  oi 
collection  of  only  part  of  such  taxes,  it  is  not 
difficult  to  precelve  that  the  owner  of  an  un- 
divided interest  In  it  is  subjected  to  great 
peril  by  the  attempt  to  assess  It  by  undivided 
interests.  In  such  case,  if  (me  undivided  in- 
terest should  become  delinquent  It  would 
be  the  duty  of  the  auditor  to  certify  either 
the  entire  tract  for  sale  or  none  of  it;  and, 
if  any  undivided  Interest  should  be  omitted 
for  a  period  of  five  successive  years,  the  title 
to  the  entire  tract  would  become  forfeited 
and  vest  in  the  state.  Forfeiture  and  sale 
can  be  prevented  only  by  payment  of  all  the 
taxes.  Smith,  Trustee,  v.  Tharp  et  al.,  17 
W.  Va.  221;  Frum  v.  Fox,  68  W.  Va.  334, 
338,  52  S.  B.  178.  This  must  be  so,  else  the 
state  may  be  deprived  of  part  of  her  se- 
curity by  the  mere  Ignorance,  negligence,  or 
malfeasances  of  her  ofilcers;  for,  In  so  divid- 
ing up  an  assessable  subject  they  release 
liens  and  split  up  remedies  Into  mere  shreds 
without  warrant  of  law,  and,  if  it  be  so,  a 
landowner  will  ordinarily  have  great  diffi- 
culty in  determining  when  and  how  the  taxes 
on  his  land  have  been  discharged.  Instead 
of  one  assessment  and  payment  to  look  after, 
he  may  have  12  or  50.  Again,  he  is  presumed 
to  know  the  law,  and  to  have  assumed,  in 
this  case,  either  that  the  taxes  on  his  in- 
terest were  included  in  some  other  legal  a*- 
sessment,  or  that  it  bad  not  been  charged  at 
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all;  for,  this  assessment  being  invalid,  he  Is 
presumed  to  have  bad  knowledge  of  its  In- 
validity and  to  have  refrained  from  paying 
under  the  assessment  for  that  reason.  The 
departure  from  the  requirement  of  the  stat- 
ute is  therefore  plainly  manifest,  and,  as  it 
appears  in  the  record  of  the  proceedings,  it 
must  be  assimied  that,  but  for  it,  the  interest 
sold  would  have  been  redeemed.  McCalllster 
v.  CJottrelle,  24  W.  Va.  173;  Williamson  v. 
Russell,  18  W.  Va.  612;  Simpson  v.  Edmis- 
ton,  23  W.  Va.  675;  McClain  ▼.  Batton,  50 
W.  Va.  121,  40  S-  E.  509. 

A  great  many  defects  and  Irregularities  In 
tax  sales  and  tax  deeds  are  cured  by  section 
25  of  chapter  31  of  the  Code  of  1809  [Code 
1906,  I  884],  but  this  seems  dearly  not  to  be 
one  of  them.  It  Is  not  an  irregularity,  error, 
or  mistake  in  the  delinquent  list,  the  return 
thereof,  the  affidavit  thereto,  the  recordation 
of  such  list  or  affidavit,  the  manner  of  laying 
off  any  real  estate  sold,  the  plat,  the  descrip- 
tion, or  report  It  Is  not  an  instance  of  the 
failure  of  any  officer  to  do  or  perform  any 
act  or  duty  required  to  be  done  or  performed 
by  him  after  sale  Is  made,  or  of  his  Illegal 
or  defective  performance,  or  attempt  at  per- 
formance, of  any  such  act  or  duty.  Nor  Is 
It  wltbln  any  of  the  other  defects  or  Irregu- 
larities specifically  cured  by  said  section. 

Affirmance  of  the  decree  would  be  the  in- 
evitable result  of  these  conclusions,  but  for 
a  fatal  defect  In  the  bill,  which  can  be  cured 
by  amendment  It  does  not  tender  the  tax 
sale  purchase  money  and  taxes  subsequent- 
ly paid  in  obedience  to  the  statutory  require- 
ment in  such  case,  nor  does  It  aver  the  plain- 
tifT's  readiness  and  willingness  to  reimburse 
the  purchaser,  nor  does  the  decree  in  any 
way  secure  to  the  defendant  his  right  of 
reimbursement  For  this  reason  the  decree 
will  have  to  be  reversed  and  the  cause  re- 
manded with  leave  to  the  plaintiff  to  amend 
his  bill  In  this  respect  See  McCIatn  v.  Bat- 
ton,  50  W.  Va.  121,  40  S.  B.  509;  Mosser  v. 
Moore,  56  W.  Va.  478,  49  S.  E.  587.  The 
court  below,  deeming  the  assessment,  sale, 
and  deed  '  fraudulent  and  void,  held  reim- 
bursement not  necessary.  We  do  not  con- 
cur In  this  view.  It  was  an  Irregular  and 
defective  assessment  and  sale,  not  cured  by 
the  statute. 

Agreeably  to  the  conclusions  above  stated, 
the  decree  will  be  reversed,  the  demurrer 
sustained  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  bis  biU. 


EHRLICH  V.  JENNINGS,  Treasurer. 

(Supreme  Court  of  South  Carolina.    Sept  27, 
1007.) 

1.  BiLi^B  AND  Notes— Bona  Fide  Pubohabebs. 
The  holder  of  a  negotiable  instrument  for 
value  before  maturity  and  without  notice  has 
a  good  title  as  against  the  true  owner,  though  i 
the  same  may  have  been  stolen. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §  955.] 


2.  STATKa— Bonds— NEGOTiABitiTT. 

A  coupon  bond  of  a  state  is  a  negotiaUe 
instrument  and  the  state  issuing  the  same 
incurs  the  same  reqranalbilities  as  an  individual, 
a  Sake. 

Laws  1892,  pp.  24,  25.  81  1,  2.  provide  for 
the  redemption  of  certain  bonds  and  stocks  of 
the  state  by  the  issuance  of  other  bonds  and 
stocks  to  be  exchanged  therefor.  Section  3,  p. 
26,  requires  all  bonds  and  stocks  surrendered  to 
be  immediately  canceled.  A  coupon  bond,  hav- 
ing been  exchanged  for  a  certificate  of  stock  un- 
der sections  1  and  2,  but  not  canceled  aa  re- 
quired by  section  3,  was  thereafter  stolen  and 
again  restored  to  circulation.  Held,  that  a  hold- 
er for  value  before  maturity  and  without  no- 
tice was  entitled  to  again  exchange  the  same 
for  a  certificate  of  stock. 
4.  Sake. 

Const,  art  10,  f  11,  forbidding  the  General 
Assembly  from  creating  any  further  debt  or  ob- 
ligation without  first  submitting  the  question  to 
the  dectors,  does  not  bar  a  bona  fide  bolder  of 
a  coupon  bond  of  the  state  from  the  right  to 
exchange  the  same  for  a  certificate  of  stock 
nnder  the  express  provisions  of  Laws  1892.  pp. 
24,  25,  88  1.  2,  though  such  bond  has  thereto- 
fore been  redeemed  by  exchange  of  a  certificate 
of  stock,  but  again  restored  to  circulation  by 
theft 
6.  Mandamus  — To   State  Tbeasuheb  —  R«- 

DEHFTION   OF  BONDS. 

Mandamns  will  lie  te  compel  the  State 
Treasurer  to  exchange  a  certificate  of  stock  for 
a  coupon  bond,  as  authorized  by  the  express 
provisions  of  Laws  1892.  pp.  24,  25,  88  1.  2, 
under  the  rule  that  mandamns  lies  to  compel  • 
public  officer  to  perform  a  ministerial  duty  im- 
posed by  law  to  the  performance  of  which  re- 
lator has  a  right  and  to  enforce  which  he  has  no 
other  adequate  remedy, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33.  Mandamus,  8  220.] 

6.  States  —  Actions  aoainst  State  —  Statk 

Offices  as  Defendant. 

Mandamus  to  compel  the  State  Treasurer 
to  exchange  a  certificate  of  stock  for  a  coupon 
bond,  as  authorized  by  the  express  provisions  of 
Laws  1892,  pp.  24,  25,  81  1,  2,  is  in  no  sense  a 
suit  against  the  state  without  its  consent 

[Ed.  Note^For  cases  in  point  see  Cent  Dig. 
vol.  44,  States,  8  181.] 

Pope,  C.  Jm  Gary,  A,'  J.,  and  Gary,  Klugh, 
Prince,  and  Hydrick,  Circuit  Judges,  dissenting. 

En  banc.  Mandamus  by  Edward  Ehrlich 
against  R.  H.  Jennings,  as  State  Treasurer, 
to  compel  him  to  issue  a  certificate  of  stodc 
In  exchange  for  a  coupon  bond,  under  Laws 
1802,  p.  24.    Writ  granted. 

W.  T.  Aycock,  for  Relator.  Attorney  Gen- 
eral J.  Vneet  Lyon,  for  State  Treasurer. 


JONES,  J.  The  relator  as  holder  of  a  cou- 
pon bond  No.  2525,  for  $1,000,  payable  to 
bearer.  Issued  by  the  state  In -June,  1893, 
presented  the  same  to  the  State  Treaisurer, 
and  demanded  a  certificate  of  stock  In  ex- 
change therefor  under  the  act  of  1892  (Iiaws 
1802,  p.  24),  entitled  "An  act  to  provide  for 
the  redemption  of  that  part  of  the  state  debt 
known  as  the  Brown  consul  bonds  and  stocks 
by  issuing  other  bonds  and  stocks."  The 
State  Treasurer  refused  to  make  the  ex- 
change, on  the  ground  that  said  bond  had 
been  previously  redeemed,  having  been  sur- 
rendered to  the  State  Treasurer  by  a  holder 
In  exchange  for  stock,  and  thereafter  had 
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been  stolen  from  tbe  treasury  vault  by  a 
clerk  in  the  office.  Mandamus  Is  now  gongbt 
to  compel  tbe  State  Treasurer  to  issue  stock 
In  exchange  for  said  bonds. 

No  marks  to  indicate  cancellation  were 
ever  placed  upon  said  bond,  although  the 
-statute  expressly  declared  that  such  surren- 
dered bond  "shall  Immediately  union  such 
surrender  be  canceled  and  filed  by  the  State 
Treasurer  with  the  x)ermanent  records  of  his 
office."  It  is  admitted  that  relator  is  a  bona 
Hie  holder  for  value  before  maturity  and 
without  notice.  The  general  rule  of  law  is 
that  a  thief  of  personal  property  cannot  con- 
vey to  a  purchaser,  however  innocent,  any 
title  to  tbe  stolen  property  as  against  the 
real  owner;  but  from  tbe  highest  considera- 
tions of  public  policy  the  law  excepts  from 
the  rule  negotiable  instruments  acquired  In 
good  faith  before  maturity  and  without  no- 
tice, and  makes  the  title  of  such  holder  good 
against  the  world.  Bond  Debt  Cases,  12  S. 
O.  200;  Spooner  v.  Holmes,  102  Mass.  503, 
8  Am.  Rep.  491;  Bvertson  v.  Nat  Bank  of 
Newport,  ee  N.  Y.  14,  23  Am.  Bep.  9;  Mur- 
ray V.  Lardner,  2  Wall.  (U.  S.)  110, 17  L.  Ed. 
857;  Cooke  v.  United  States.  91  IT.  S.  389, 
23  L.  Ed.  237.  The  Bond  Debt  Cases,  12  8. 
G.  201,  show  that  a  coupon  bond  of  the  state, 
valid  In  its  Inception,  is  a  negotiable  security, 
and  tbe  state  Issuing  such  negotiable  paper 
Incurs  the  same  responsibilities  which  attach 
to  individuals  or  corporations  In  like  cases. 
There  is  no  suggestion  that  tbe  bond  In  ques- 
tion was  not  valid  when  originally  put  in 
circulation,  and,  it  being  admitted  that  re- 
lator is  a  bona  fide  holder  thereof  at  this 
time,  his  title  can  In  no  wise  be  affected  by 
tbe  surrender  of  the  bond  to  the  Treasurer 
by  some  antecedent  holder  and  tbe  subse- 
quent theft,  by  means  of  which  it  was  again 
put  in  circulation.  Tbe  method  which  tbe 
state  had  adopted  to  take;  such  bond  out  of 
circulation — cancellation — was  not  complied 
with  by  those  Intrusted  by  tbe  state  with 
that  duty.  The  direction  to  cancel  surren- 
dered bonds  was  designed  to  prevent  the  very 
possibility  which  has  happened,  and  the  fail- 
ure of  the  state  officers  to  comply  cannot  be 
treated  as  a  circumstance  of  no  consequence, 
for  the  absence  of  marks  of  cancellation 
make  It  possible  for  the  thief  to  put  tbe  bond 
in  circulation. 

Tbe  respondent  relies  upon  tbe  case  of 
Branch  v.  Commissioners  of  the  Sinking 
Fund,  80  Va.  427,  56  Am.  Rep.  596.  The 
syllabus  of  that  case  is  as  follows:  "Coupon 
bonds  issued  by  tbe  state  of  Virginia  bad 
t)een  redeemed,  and  others  had  been  Issued 
in  their  stead.  The  bonds  so  redeemed  were 
stolen  from  tbe  state,  and  came  into  posses- 
sion of  a  bona  flde  holder  for  value,  who  pre- 
sented them  to  be  refunded  in  other  state 
bonds.  Held,  that  mandamus  would  not  lie 
to  compel  the  funding."  This  result  is  based 
upon  three  reasons:  (1)  Tbe  bonds  could  not 
be  funded  because  they  were  not  legal  out- 
standing obligations  of  the  state,  having  been 


redeemed  and  extinguished.  (2)  That,  If  the 
bonds  were  legal  obligations  of  the  state  to 
be  paid  at  maturity,  the  contract  of  the  state 
was  to  pay  money,  not  to  give  other  t>onda 
for  tliem.  (3)  That  the  bondholders  were  un- 
der the  drcumstances  guilty  of  negligence  in 
falling  to  Inform  themselves,  as  they  could 
and  ought  to  have  done  by  a  breatti,  as  to 
the  genuineness  of  the  bonds.  It  will  be  ob- 
served that  the  third  reason  given  Is  con- 
tradictory of  the  view  that  the  holder  was  a 
bona  flde  holder  for  value  before  maturity 
without  notice,  as  ttiat  language  is  under- 
stood in  this  state  and  now  generally  In  this 
country  and  England.  At  one  time  in  Stag- 
land,  under  the  case  of  Gill  v.  Cubltt,  8 
Bam.  &  C.  466,  it  was  held  that  the  holder,  to 
have  good  title,  must  not  have  taken  the  nego- 
tiable paper  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent 
man,  and  this  view  has  received  some  support 
in  this  country,  but  in  Goodman  v.  Harvey,  4 
Ad.  &  B.  870,  the  doctrine  of  Gill  v.  Oubitt 
was  completely  discarded,  and  the  rule  de- 
clared that  negligence  which  is  not  so  great 
as  to  warrant  an  Inference  of  fraud  or  bad 
faith  will  not  affect  the  title  of  the  holder. 
Such  is  now  generally  the  rule  in  this  coun- 
try. Goodman  v.  Simonds,  20  How.  (O.  S.) 
343,  15  L.  Ed.  934;  Murray  v.  Lardner,  2 
Wall.  (U.  S.)  110,  17  L.  Ed.  857;  Witte  v. 
Williams,  sac  290,  28  Am.  Rep.  294.  We 
refer  to  this  to  sbow  that,  in  so  far  as  tbe 
Virginia  case  rests  upon  tbe  negligence  of 
the  bolder  as  affecting  hla  title,  it  cannot  re- 
ceive any  sanction  in  this  state,  for,  if  the 
holder  was  merely  negligent,  his  title  should 
have  been  held  unaffected;  whereas.  If  bis 
negligence  was  so  gross  as  to  warrant  an 
imputation  of  bad  faith,  that  made  a  case 
wholly  different  from  the  case  at  bar,  where 
there  Is  not  a  suspicion  of  bad  faith.  With 
respect  to  the  second  reason  given  In  the 
Virginia  case,  if  it  be  conceded  that  the  bond 
In  question  is  a  valid  obligation  of  the  state 
in  the  bands  of  a  bona  flde  holder.  It  would 
seem  clear  that  such  bona  flde  holder  Is 
clothed  by  law  with  every  right  given  to  hold- 
ers of  the  iMuds  by  the  statutes  which  au- 
thorised their  issuance,  exchange,  or  redemp- 
tion. Tbe  main  reason  upon  which  the  doc- 
trine of  tbe  Virginia  case  rests  is  that  which 
treats  the  bonds  when  once  surrendered  to 
the  Treasurer  in  exchange  for  other  bonds 
as  dead  matter,  whose  vitality  could  never  be 
restored  without  voluntary  redelivery  by  the 
state,  and,  there  being  no  such  redelivery,  the 
bonds  should  be  held  to  be  in  the  category 
of  commercial  paper  stolen  from  the  maker 
before  it  bad  legal  inception.  Although  there 
is  conflict,  much  authority  exists  for  the  view 
that  an  innocent  holder  for  value  of  paper 
commercial  and  negotiable  in  form,  but  which 
had  never  been  completed  by  delivery,  cannot 
acquire  rights  thereto  against  the  alleged 
maker.  Burson  v.  Huntington,  21  Mich.  415, 
4  Am.  Rep.  497;  Cllne  v.  Guthrie,  42  Ind. 
227,  13  Am.  Rep.  357;    Salley  v.  Terrill,  96 
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Me.  653,  50  Atl.  898,  55  L^  R.  A.  730,  85 
Am.  St  Bep.  433. 

This  role,  however,  cannot  properly  apply 
In  a  case  where  the  negotiable  paper  has 
once  become  oi>eratlve  by  a  valid  delivery. 
The  real  point  of  Inquiry  is,  admitting  a 
valid  and  strictly  negotiable  paper  in  the 
bands  of  a  bona  fide  bolder  before  maturity : 
How  far  can  intervening  circnmstances  affect 
the  title  of  the  holder?  The  general  rule  is 
that  payment  before  maturity  Is  no  defense 
against  a  subsequent  bona  fide  bolder  for 
value  before  maturity.  3  Randolph,  Com. 
Paper,  |  1470;  2  Dan.  Neg.  Inst  |  1233; 
Haug  v.  Riley,  101  Ga.  872,  20  S.  B.  44,  40 
L.  R.  A.  249;  RockvlUe  Nat  Bank  v.  Citi- 
zens' Gaslight  Co.,  72  Conn.  581,  45  Atl.  36L 
It  Is  the  duty  of  the  malcer  paying  commer- 
cial paper  before  maturity  to  taice  reason- 
able precaution  to  prevent  Its  restoration  to 
circulation  by  accident  or  fraud.  In  Ingham 
T.  Primrose,  7  C.  B.  N.  8.  82,  the  acceptor  of 
a  bill  after  paying  It,  and  Intending  to  can- 
cel It  tore  it  in  halves  and  threw  it  into  the 
street,  but  the  drawer,  having  picked  up  the 
pieces  and  pasted  them  together,  put  the  bill 
again  Into  circulation.  The  acceptor  was 
compelled  to  pay  a  second  time.  In  Cali- 
fornia V.  Wells  Fargo  &  Co.,  16  Cal,  336,  cer^ 
tain  warrants  Issued  by  the  state  of  Cali- 
fornia were  paid  and  deposited  in  the  office 
of  the  Treasurer,  were  afterwards  stolm 
from  the  office  and  passed  into  the  hands 
of  a  bona  fide  bolder,  who  presented  them  to 
the  Treasurer  to  be  exchanged  for  bonds  un- 
der a  statute  of  that  state.  The  Treasurer, 
not  aware  of  the  theft  exchanged  bonds  for 
warrants.  On  discovering  the  theft  after- 
wards, he  brought  suit  to  recover  the  bonds, 
but  the  court  held  Uiat  the  bonds  were  valid 
debts  of  the  state  in  hands  of  the  innocent 
holder.  In  Bockville  Nat  Bank  v.  Citizens' 
Gaslight  Co.,  72  Conn.  576,  45  Atl.  361,  cou- 
pon bonds  of  the  defendant  had  been  paid 
before  maturity  and  surrendered,  but  not 
marked  "Canceled,"  and  left  in  the  hands  of 
the  defendant's  treasurer,  who,  with  no 
power  to  reissue,  fraudulently  pledged  same 
with  plaintiff  bank,  which  took  them  before 
maturity,  bona  fide,  and  without  notice. 
The  court  held  that  plaintiff  was  entitled  to 
recover  upon  the  bonds.  The  case  of  Dis- 
trict of  Columbia  v.  Cornell,  130  TJ.  8.  655,  9 
Sup.  Ct  694,  32  li.  Ed.  1041,  is  dlstinguish- 
able  from  this  case  in  at  least  two  impor- 
tant particulars :  (1)  The  certificates  Involv- 
ed in  that  case  were  held  not  to  be  strict- 
ly commercial  paper.  (2)  When  paid,  they 
were.  In  fact,  marked  "Canceled,"  although 
the  marks  of  cancellation  were  removed  by 
the  thief,  a  clerk  In  the  office. 

The  principle  that  a  bona  fide  holder  can- 
not acquire  title  where  there  is  absolute 
want  of  power  in  the  state  or  its  officers  to 
Issue  negotiable  paper  has  no  application  in 
this  case;  the  twnd  in  question  having  been 
originally  issued  by  due  authority.  The 
holder  Is  not  claiming  by  virtue  of  any  re- 


issue of  the  bond  after  its  redemption,  but 
by  virtue  of  the  original  issue  and  relation 
to  It  as  a  bona  fide  holder  unaffected  by  in- 
tervening facts.  The  claim  Is  not  that  the 
Treasurer,  or  any  one  In  his  office,  bad  pow- 
er to  reissue  the  bond,  but  that  he  was  charg- 
ed by  the  state  with  the  duty  to  keep  It  out 
of  circulation  by  cancellation,  and  that  bis 
failure  to  do  bo  was  the  state's  failure.  It 
is  true  the  doctrine  of  estoppel  in  pals  does 
not  apply  to  a  sovereign  state,  and  that  the 
state  can  only  act  under  Its  Constitution  and 
through  its  legislative  enactments,  and  that, 
therefore,  contracts  cannot  be  created  against 
the  state  except  under  such  sanctions.  Bank 
V.  State,  60  S.  C.  475,  88  8.  B.  629.  But  here 
we  bave  a  bond  of  the  state  issued  by  due 
authority  of  the  Legislature,  which  the  rep- 
resentative of  the  state  failed  to  cancel  as 
directed  by  statute,  and  which  is  now  under 
the  law  merchant  the  property  of  the  relator. 
As  stated  by  Chief  Justice  Waite  in  Cooke 
v.  United  States,  91  U.  S.  389,  23  L.  Ed.  243: 
"A  government  may  suffer  loss  througb  the 
negligence  of  Its  officers.  If  It  comes  down 
from  its  position  of  sovereignty,  and  enters 
the  domain  of  commerce.  It  submits  itself  to 
the  same  laws  that  govern  individuals  there. 
Thus,  if  it  becomes  the  holder  of  a  bill  of 
exchange,  it  must  use  the  same  diligence  to 
charge  the  drawers  and  indorsers  that  Is  re- 
quired by  Individuals;  and,  if  it  fails  In 
this,  its  claim  upon  the  parties  Is  lost  U.  S. 
V.  Barker,  12  Wheat  (U.  S.)  559,  6  L.  Ed.  72& 
Generally  in  respect  to  all  the  commercial 
business  of  the  government  If  an  officer  spe- 
cially charged  with  the  performance  of  any 
duty  authorized  to  represent  the  government 
In  that  behalf  neglects  that  duty,  and  loss 
ensues,  the  government  must  bear  the  conse- 
quences of  his  neglect"  It  may  be  further 
said  that  the  right  of  a  bona  fide  holder  of 
commercial  paper  under  circumstances  like 
these  does  not  wholly  rest  upon  the  law  of 
estoppel,  but  is  grounded  upon  high  public 
policy  which  Is  subserved  by  making  him  se- 
cure in  his  title. 

It  is  urged  in  behalf  of  the  respondent 
that  the  recognition  of  the  bond  in  question 
as  a  valid  debt  of  the  state,  when  it  has  al- 
ready been  redeemed  by  the  issue  of  stock 
In  exchange  would  result  In  Increasing  the 
debt  of  the  state,  in  violation  of  Const  S  11, 
art  10,  which  forbids  the  General  Assembly 
from  creating  any  further  debt  or  obligation 
without  first  submitting  the  question  to  the 
qualified  electors,  etc.  As  declared  in  Whal- 
ey  V.  Galliard,  21  S.  C.  581,  with  reference 
to  a  similar  provision  In  the  Constitution  of 
1868,  the  object  of  the  provision  was  to  place 
restrictions  upon  the  power  of  the  Legisla- 
ture to  contract  debts.  It  has  no  applica- 
tion to  a  case  like  this.  We  are  not  concern- 
ed now  with  the  validity  of  the  stock  Issued 
in  exchange  for  the  bond,  but  the  principle 
announced  touching  the  rights  of  a  bona  fide 
holder  would  surely  protect  the  holder  of 
such  stock  In  his  title.    The  bond  In  ques- 
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Uon  In  the  bands  of  the  relator  Is  no  new 
debt  attempted  to  be  created  by  the  unau- 
thorised act  of  Bome  officer,  or  even  by  the 
Judgment  of  a  court,  bat  represents  the  old 
debt  provided  for  In  the  statute  authorizing 
the  Issue  ot  that  aeries  of  bonds. 

Having  thus  established  the  status  of  re- 
lator's title  to  the  bond  in  question,  we  pro- 
ceed to  consider  whether  mandamus  should 
Issue  to  compel  the  exchange  demanded. 
Mandamus  lies  to  compel  a  public  officer  to 
perform  a  plain  ministerial  duty  imposed  by 
law,  Involving  no  discretionary  power  to  the 
performance  of  which  the  relator  has  a  right, 
and  to  enforce  which  he  has  no  other  ade- 
quate and  specific  legal  remedy.  Every  con- 
dition of  this  law  governing  mandamus  Is 
met  In  this  case.  There  is  no  other  ade- 
quate legal  remedy.  We  have  shown  the  re- 
lator's title  to  the  bond  in  question  to  be  Im- 
pregnable. As  owner  of  the  bond,  he  is  un- 
questionably entitled  to  every  right  confer- 
red upon  the  holder  by  the  statute  authoriz- 
ing Its  issuance,  exchange,  or  redemption. 
He  baa  presented  to  the  proper  pnbllc  officer 
the  actual  bond  for  exchange,  and  his  de- 
mand has  been  refused.  The  officer  has  no 
discretion  to  refuse  such  a  demand  by-  a 
bona  fide  holder,  and  the  statute  Imposes 
upon  him  the  plain  ministerial  duty  to  make 
tbe  exchange  upon  demand  and  surrender 
of  tbe  bond.  In  Lord  v.  Bates,  48  S.  C.  95, 
26  S.  E.  213,  the  court  refused  mandamus 
because  the  statute  required  the  funding  of 
certain  bonds  upon  their  actual  surrender, 
a  condition  which  the  holder  had  not  met 
In  this  case  the  bond  is  actually  tendered; 
hence  there  is  nothing  in  the  case  of  Lord  t. 
Bates  antagonistic  to  the  Issuance  of  the 
writ  in  this  case. 

The  Attorney  General,  however,  waives 
all  questions  as  to  the  remedy.  The  right 
of  a  bona  fide  holder  of  negotiable  paper  is 
not  merely  equitable.  It  Is  a  legal  right  un-, 
der  the  law  merchant,  and  mandamus  should 
not  be  denied  upon  the  ground  that  relator's 
right  Is  a  mere  equity.  This  is  in  no  sense 
a  snit  against  the  state  without  its  consent; 
for,  whenever  mandamus  lies.  It  compels  the 
performance  of  official  duty  Imposed  by  the 
state. 

The  writ  should  be  Issued  as  prayed. 

WOODS,  J.,  and  WATTS,  GAGE,  DANTZ- 
LER,  MEMMINGER,  and  WILSON,  Circuit 
Judges,  concur  with  JONES,  J. 

OART,  A.  J.  (dissenting).  This  Is  an  ap- 
plication to  the  court,  in  the  exercise  of  its 
original  Jurisdiction,  for  a  writ  of  mandamus, 
requiring  the  State  Treasurer  to  issue  a  cer- 
tificate of  stock  in  exchange  for  a  bond,  which 
was  heretofore  surrendered  to  the  Treasurer, 
and  a  certificate  of  stock  issued  in  exchange 
for  It,  under  the  provisions  of  the  act  of  1892 
(Laws  1892,  p.  24)  entitled  "An  act  to  provide 
for  tbe  redemption  of  that  part  of  the  state 
debt,  known  as  tbe  Brown  consul  bonds  and 


stocks,  by  issue  of  other  bonds  and  stocks," 
which,  among  others,  contains  the  following 
provisions: 

"Section  1.  That  the  State  Treasurer  shall 
cause  to  be  prepared,  a  sufficiency  of  blanks 
of  coupon  bonds  and  certificates  of  stock  of 
oniform  design  and  appearance,  to  be  color- 
ed brown,'  as  will  provide  for  a  total  issue  of 
an  amount  (face  value)  in  the  aggregate  of 
such  bonds  and  certificates  of  stock,  net  to 
exceed  the  aggr^ate  amount  of  bonds  and 
stocks  that  have  been  or  may  be  issued,  under 
an  act  entitled  'An  act  to  reduce  the  volume 
of  the  public  debt  and  provide  for  the  pay- 
ment of  the  same,'  approved  December,  A.  D. 
1873,  and  acts  amendatory  thereto.    •    •    • 

"Sec.  2.  That  the  said  coupon  bonds  shall 
be  exchangeable  for  certificates  of  stock,  and 
said  certificates  of  stock  shall  be  exchange- 
able for  coupon  bonds. 

"Sec.  3.  That  all  bonds  and  certlficatea  of 
stock  surrendered,  as  hereafter  provided  for, 
shall  immediately  upon  such  surrender  be 
canceled,  and  filed  by  the  State  Treasurer 
with  tbe  permanent  records  of  his  office,  and 
a  correct  registry  shall  be  kept  by  tbe  State 
Treasurer,  of  all  exchanges  made  under  the 
provisions  of  this  act,  so  as  to  exhibit  in  a 
separate  account  and  convenient  form,  the 
names  of  the  holders  thereof,  and  the  number 
and  amounts  of  all  such  bonds  and  stocks, 
received  into  the  Treasurer's  office,  together 
with  the  numbers  and  denominations  of  all 
bonds  and  stocks,  issued  in  exchange  therefor, 
or  sold  by  him  under  the  provisions  of  this 
act  And  the  Secretary  of  State  is  hereby  re- 
quired to  keep  at  all  times  a  correct  registry 
of  all  the  bonds  sealed  by  him  under  the  pro- 
visions of  this  act.  And  the  Governor  is  in 
like  manner  hereby  required  to  ktfep  a  similar 
registry  of  all  bonds  sighed  by  him,  each  reg- 
istry to  I>e  accessible  to  public  inspection  at 
all  Umes." 

The  said  bond  was  not  canceled,  but  was 
stolen  and  placed  in  circulation,  and  came  in- 
to the  hands  of  the  petitioner,  who  alleges 
tbat  he  Is  a  bona  fide  holder  thereof.  There 
is  not  even  the  slightest  suspicion  of  wrong, 
on  the  part  of  the  petitioner,  attaching  to  his 
possession  of  the  bond. 

The  first  question  that  will  be  considered  is 
whether  mandamus  is  the  appropriate  pro- 
ceeding. There  is  no  diCTerence  in  principle 
between  this  case  and  that  of  Lord  v.  Bates, 
48  S.  C.  95,  26  B.  E.  213,  which  was  an  action 
instituted,  in  the  original  Jurisdiction  of  this 
court  for  a  writ  of  mandamus  requiring  tbe 
State  Treasurer  to  fund  certain  bonds  which 
were  lost  The  application  was  refused  on 
the  ground  that  the  duty  of  the  Treasurer 
was  not  plainly  defined,  peremptory  and  min- 
isterial. In  that  case  the  court  quoted  wltb 
approval  tbe  following  language  from  tbe  case 
of  United  States  ex  reL  International  Cent 
Co.  V.  Lamont  155  U.  S.  303,  15  Sup.  Ct.  97, 
39  L.  EM.  160.  "It  Is  elementary  law  that 
mandamus  will  only  He  to  enforce  a  ministe- 
rial duty  as  contradistinguished  from  a  duty 
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wbich  Is  only  discretionary.  •  •  •  More- 
orer,  the  obligation  must  be  botb  peremptory 
and  plainly  defined.  Tbe  law  must  not  only 
authorize  the  act  (Commonwealth  ▼.  Bout- 
well,  18  WaU.  [U.  S.]  526,  20  L.  Ed.  631),  but 
It  must  require  tbe  act  to  be  done.  A  man- 
damus will  not  lie  against  tbe  Secretary  of 
the  Treasury,  unless  tbe  laws  require  him 
to  do  what  be  Is  asked  In  the  petition  to  be 
made  to  do.  Reeside  t.  Walker,  11  How.  (IT. 
S.)  272,  13  L.  Ed.  693.  See,  also,  Ooz,  Sec- 
retary, V.  McQarraban,  9  Wall.  (V.  S.)  298, 
19  L.  Ed.  579.  And  tbe  duty  must  be  clear 
and  indisputable.  Knox  County  Commission- 
ers V.  Asplhwall,  24  How.  (U.  S.)  376,  16  L 
Ed.  735."  To  the  same  effect  Is  the  case  of 
United  States  v.  Wlndom,  137  V.  S.  636,  11 
Sup.  Ct  197,  34  L.  Ed.  811,  In  which  tbe  court 
says;  "Tbe  principle  upon  which  persons 
holding  public  office  may  be  compelled,  by  a 
writ  of  mandamus,  to  perform  duties  imposed 
by  law,  have  been  distinctly  defined.  •  •  • 
That  principle  is  that  tbe  writ  of  mandamus 
may  Issue  where  the  duty  which  the  court 
Is  asked  to  enforce  is  plainly  ministerial,  and 
tbe  right  of  the  party  applying  for  It  Is 
clear,  and  be  Is  witbont  any  other  adequate 
remedy ;  and  It  cannot  Issue  In  a  case  where 
its  effect  is  to  direct  or  control  the  bead  of 
an  executive  department,  in  tbe  discharge  of 
an  executive  duty,  involving  tbe  exercise  of 
Judgment  or  discretion.  The  doctrine  to  be 
gathered  from  tbese  cases,  as  well  as  those  In 
which  mandamus  was  granted,  as  those  In 
which  It  was  refused,  especially  from  the  two 
leading  cases  (Kendall  v.  U.  S.,  12  Pet  [U. 
S.]  524,  9  L.  Ed.  1181,  and  Decatur  ▼.  Pauld- 
ing, 14  Pet  [U.  S.]  497,  10  L.  Ed.  659),  Is  thus 
enunciated  in  U.  S.  v.  Black,  128  U.  S.  40,  9 
Sup.  Ct  12, 32  L.  Ed.  354,  by  Mr.  Justice  Brad- 
ley, who  delivered  tbe  opinion  of  the  court: 
Tbe  court  will  not  interfere  by  mandamus 
with  the  executive  officers  of  tbe  goverimient. 
In  tbe  exercise  of  their  ordinary  official  du- 
ties, even  where  those  duties  require  an  Inter- 
pretation of  the  law,  tbe  court  having  no  ap- 
pellate power  for  that  purpose;  but,  when 
they  refuse  to  act  in  a  case  at  all,  or  when, 
by  special  statute,  or  otherwise,  a  mere  min- 
isterial duty  Is  Imposed  upon  tbem — ^that  Is, 
a  service  which  they  are  bound  to  perform 
without  further  question— then,  if  they  refuse, 
a  mandamus  may  be  issued  to  compel  them.' 
It  is  proper  here  to  remark,  as  applicable  to 
tbe  determination  of  this  case,  that,  In  the 
extreme  caution  with  which  this  remedy  Is 
applied  by  the  courts,  there  are  cases  when 
the  writ  will  not  be  Issued  to  compel  tbe 
performance  of  even  a  purely  ministerial 
act  In  a  case,  for  Instance,  where  the  in- 
tention of  the  officer,  though  acting  within 
tbe  scope  of  bis  duty,  had  been  frustrated  by 
a  clerical  mistake  (U.  8.  ▼.  Schura,  102  tJ.  S. 
378,  394,  396,  26  L.  Ed.  167,  171),  or  where 
tbe  case  is  one  of  doubtful  right  (Insurance 
Co.  V.  Wilson,  8  Pet  [V.  S.]  291,  302,  8  I* 
Ed.  949),  or  in  a  case  where,  the  relator  hav- 
ing another  adequate  remedy,  the  granting 


of  tbe  writ  may  In  this  summary  proceeding 
affect  tbe  rights  of  persons  who  are  not  par- 
ties thereto."  See,  also,  Conant  T.  Fuller,  IS 
S.  C.  246;  tbe  concurring  opinion  of  Mr. 
Chief  Justice  Mclver  in  Lord  v.  Bates,  48  S. 
C.  95,  28  S.  E.  213 ;  State  v.  Morris,  67  S.  C. 
153,  45  S.  E.  178;  Pugh  v.  Moore,  44  La. 
Ann.  209,  10  South.  710;  Herwig  ▼.  Richard- 
son, 44  La.  Ann.  703,  11  South.  135;  19  Enc. 
of  Law,  732-737,  783. 

When  the  bond  was  surrendered  and  a 
certificate  of  stock  issued  in  exchange.  It 
lost  its  legal  effect  as  a  subsisting  obligation 
of  tbe  state.  Cancellation  was  not  a  con- 
dition precedent  upon  which  tbe  validity  of 
the  certificate  of  stock,  which  was  issued  In 
exchange  therefor,  depended;  and  such  re- 
quirement waa  intended  simply  to  prevent 
fraud  after  the  transaction  betwe^i  tbe 
holder  of  tbe  bond  and  tbe  state  had  termi- 
nated by  tbe  exchange.  Tbe  provision  as  to 
cancellation  stood  upon  the  same  footing  as 
that  in  regard  to  the  registry  of  the  bonds, 
as  to  which  the  court,  in  tbe  Bond  Debt 
Cases,  12  S.  C.  200,  used  this  language:  "It 
Is  very  manifest  that  this  provision  in  re- 
gard to  the  registry  of  the  bonds  la  a  mere 
direction  to  the  Treasurer,  and  was  not  de- 
slgued  to  be  a  condition  precedent  the  per- 
formance of  which  should  be  necessary  to  the 
validity  of  the  bonds.  It  does  not  provide 
that  before  any  bond  Is  Issued  It  shall  be 
registered  by  the  Treasurer,  but  it  Is  clear 
that  tbe  registration  is  to  follow,  not  pre- 
cede, the  Issue  of  the  bonds,  and  could  not 
therefore  affect  their  validity.  •  •  •  Tbe 
Constitution  was  never  designed  to  afford  tbe 
means  of  setting  a  trap  for  tbe  holders  of 
the  bonds  of  the  state  by  making  their  rl^ts 
dependent  upon  the  performance  or  nonper- 
formance of  duty  by  one  of  tbe  officers  of  tbe 
state,  after  tbe  bonds  had  been  Issued."  Tlie 
rights  of  the  petitioner  are  equitable,  and 
.mandamus  is  not  tbe  proper  remedy  for  tbe 
assertion  of  a  mere  equity.  "Tbe  remedy  by 
mandamus  rests  upon  tbe  legal  rights  of  tbe 
relator,  on  the  one  hand,  and  tbe  obllgationG 
and  duties  of  tbe  respondent  on  the  otber, 
and  cannot  be  predicated  solely  upon  the 
equitable  rights  and  obligations  existing  be- 
tween the  parties."    19  Enc.  of  Law,  731,  7S2. 

The  questioa  whether  the  petitioner  is  a 
bona  fide  holder  of  the  bond  In  question  is 
not  ministerial,  but  strictly  Judicial  In  Its 
nature,  and  the  action  of  tbe  Treasurer  in  re- 
fusing to  exchange  the  bond  for  a  certificate 
of  stock  is  not  subject  to  control  or  review 
by  this  court.  Tbe  Attorney  General,  bow- 
ever,  stated  upon  the  bearing  of  this  case 
that  be  did  not  urge  the  objection  that  man- 
damus was  not  tbe  proper  remedy;  and  did 
not  contend  that  tbe  petitioner  bad  actual 
notice  of  any  facts  which  would  tend  to 
Show  that  he  was  not  a  bona  fide  bolder  of 
tbe  bond.  Conceding  that  be  bad  neither 
actual  nor  constructive  notice  of  such  facts 
as  tended  to  show  that  he  was  not  a  bona 
fide  holder  of  the  lp)<l^  ^  does  not  by  any 
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me&ni  follow  necessarily  tbattbe  writ  should 
be  granted  requiring  the  Treasurer  to  make 
a  second  issue  of  a  certificate  in  exchange  for 
said  bond.  The  right  of  the  Treasurer  to  is- 
sue a  second  certificate  of  stock  InToWes  a 
question  oft  poyrer,  and  must  be  determined 
by  the  act  of  1882  lierelnbefore  mentioned, 
under  which  petitioner  contends  he  Is  en- 
titled to  relief.  The  sections  of  that  act 
berclnbefore  set  out,  and  the  absence  of 
words  conferring  power  upon  the  Treasurer 
to  make  a  second  Issue  of  a  certificate,  clear- 
ly show  that  the  Legislature  had  In  contem- 
plation but  a  single  issue  in  exchange  for  a 
bond,  and  that  the  Treasurer  is  not  author- 
ized to  make  a  second  issue.  In  the  Bond 
Debt  Cases,  12  S.  C.  200,  the  principle  was 
announced  that,  after  there  had  been  one  Is- 
sue of  bonds  under  the  act  therein  mention- 
ed, there  was  no  power  to  make  a  second  is- 
sue thereunder.  In  that  case  the  court  used 
this  language:  "These  bonds,  together  with 
their  coupons,  must  therefore,  upon  the  fore- 
going principles,  be  regarded  as  valid  debts 
In  the  hands  of  bona  fide  holders.  If  the  acts 
BO  referred  to  be  constitutional,  and  do.  In 
fact,  authorize  their  issue,  even  though  It 
may  now  appear  that  all  the  conditions  pre- 
scribed may  not  have  been  complied  with, 
and  even  though  there  may  have  been  the 
grossest  frauds  perpetrated  by  the  officers 
and  agents  of  the  state  in  issuing  them  and 
putting  them  Into  circulation.  It  Is  not  and 
cannot  be  denied  that  the  acts  so  referred 
to  do,  in  fact,  purport  to  authorize  the  issue 
of  bonds,  except  in  the  case  of  the  second 
issue  of  bonds  for  the  payment  of  the  inter- 
est upon  the  public  debt,  for  which  there 
does  not  seem  to  have  been  the  shadow  of 
authority  of  any  kind,  and  which,  therefore, 
are  absolutely  void,  no  matter  in  whose 
bands  they  may  be;  for.  If  the  act  be  con- 
strued as  giving  authority  for  a  second  is- 
sue, there  is  no  conceivable  reason  why  a 
third  or  fourth  or  an  indefinite  number  of 
issues  could  not  have  been  made  upon  the 
same  construction;  and  certainly  a  construc- 
tion leading  to  such  a  result  cannot  be  a 
correct  one."  That  case  clearly  shows  that 
bonds  Issued  without  authority  of  law  are 
void,  even  in  the  hands  of  a  bona  fide  holder. 
To  the  same  effect  is  the  case  of  Branch  v. 
Com.  of  Sinking  Fund,  6  Hansbrougb  (Va.) 
427,  66  Am.  Rep.  596,  in  which  there  was  an 
application  for  a  writ  of  mandamus  to  com- 
pel the  commissioners  of  the  sinking  fund  to 
fund  certain  bonds  of  the  state  of  Virginia, 
which  had  been  redeemed,  but  were  after- 
wards stolen  from  the  treasury  of  the  state, 
and  purchased  bona  fide  for  value,  and  with- 
out notice  on  the  part  of  the  petitioner  that 
they  bad  been  stolen.  In  refusing  the  writ 
of  mandamus  the  court  used  this  language: 
"We  are  of  opinion  that  after  these  bonds 
with  their  appurtenances  had  been  redeemed 
by  the  state,  and  taken  into  her  possession 
and  custody,  they  ceased  to  be  her  obliga- 


tions; and  could  not  again  become  such  un- 
less she  voluntarily  redelivered  or  reissued 
them.  They  had  run  their  career,  and  ful- 
filled their  mission,  and  had  returned  to  the 
dusty  depository  of  dead  matter  In  the  treas- 
ury, and  they  had  been  submitted  by  out- 
standing equivalents  which  represent  the 
legal  and  moral  obligations  of  the  state,  and 
they  were  and  are  as  though  they  never  had 
been."  As  the  act  of  1892  does  not  author- 
lose  the  second  issue  of  a  certificate,  the 
stock  which  the  petitioner  prays  the  Treas- 
urer may  be  required  to  Issue  would  be  void, 
even  In  the  hands  of  a  bona  flde  holder,  by 
reason  of  a  lack  of  authority  to  perform 
such  act 

Lastly,  If  the  duty  enjoined  upon  the 
Treasurer  to  Issue  a  second  certificate  is  not 
ministerial,  this  court  (however  willing  it 
might  be  to  grant  the  petitioner  relief)  baa 
not  the  power  In  mandamus  proceedings  to 
do  so;  for,  when  it  appears  that  rights  of 
the  state^  other  then  those  Incidental  to  man- 
damus proceedings,  are  involved,  the  action 
becomes  in  effect  a  suit  against  the  state, 
and  its  rights  cannot  be  adjudicated  nnless 
it  Is  made  a  party,  which  cannot  be  done 
except  by  an  act  of  the  Legislature.  "When 
no  provision  has  been  made  by  law  for  the 
auditing  and  payments  of  claims  against  the 
state  or  when  the  claim  has  not  been  admit- 
ted or  is  disputed,  mandamus  will  not  lie, 
because  it  would  be  equivalent  to  an  action 
against  the  state,  and  a  state  cannot  be  sued 
without  its  consent"  19  Enc.  of  Law,  801, 
805.  "That  a  state  cannot  be  sued  in  any 
of  its  courts,  without  Its  express  consent, 
which  can  only  be  given  by  the  legislative 
authority,  is  a  proposition  so  universally  con- 
ceded as  to  render  any  argument  or  author- 
ity to  support  It  wholly  unnecessary.  If, 
however,  authority  should  be  asked  for.  It 
will  be  found  in  almost  every  case  which  will 
be  hereinafter  cited,  where  it  will  be  found 
that  the  proposition  has  either  been  distinct- 
ly decided  or  expressly  recognized;  and  we 
are  not  aware  of  any  authority  to  the  con- 
trary." Lowry  v.  Thompson,  25  8.  O.  416, 
1  S.  B.  141.  See,  also.  Water  Power  Co.  v. 
Electric  Co.,  43  S.  C.  164,  20  S.  E.  1002,  in 
which  the  language  from  Lowry  v.  Thomp- 
son, supra,  is  quoted  with  approval. 

For  these  reasons,  I  dissent 

POPE,  C.  J..  andOART,  KLUGH,  PRINCE, 
and  HTDRICK,  Circuit  Judges,  concur  In 
this  dissent 


CHARLES  V.  ATLANTIC  COAST  LINE  R. 
CO. 

(Supreme  Court  of  South  Carolina.    Aug.  31, 
1907.) 

1.  Cabbiebs— CoNNECTiNO  Carbiebs— LosB  or 
Shipment— Evidence. 

For  the  purpose  of  showing  that  four  bass 
out  of  a  shipment  of  rice  were  lost  while  in  t£e 
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poeaesslon  of  the  terminal  carrier,  a  freight  bill 
for  transporting  SO  packages  of  rice  presented 
by  such  carrier  to,  and  paid  by  the  consignee, 
and  indorsed,  "4  sacks  short,"  is  relevant. 
2.  Same. 

A  prima  facie  showing  of  loss  while  In  the 
hands  of  the  terminal  carrier  is  made  ont  by 
testimony  of  the  consignee  tliat  he  ordered  30 
bags  of  rice  of  W.,  and  that  such  carrier  pre- 
sented to  him,  and  he  paid,  a  freight  bill  for 
carrying  30  packages  of  rice  consigned  by  one 
having  the  same  initials  as  W^  *nd  that  it  was 
indorsed,  "4  sacks  short." 
8.  AppeaI/— Hakvless  Bbbob. 

There  being  sufficient  undispnted  evidence 
to  support  the  judgment  of  a  manatrate.  error 
in  admitting  other  evidence  will  oe  considered 
harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  t  4161.J 

4.  Evidence— Best    and    Seoondabt— Wwt- 

imoa  collatebal  to  issites. 

Plaintiff,  In  an  action  by  the  consignee 
against  a  carrier  for  loss  of  4  bags  ont  of  a 
shipment  of  30  ban  of  rice,  mav  testify  that 
he  had  bought  30  bags  of  rice  of  W.,  without 
producing  the  written  order  and  acceptance 
admitted  to  be  in  existence,  defendant's  liability 
being  dependent  not  on  such  contract,  but  on  its 
possession  for  transportation  of  goods  consigned 
to  plaintUC,  and  such  contract  being  merely  a 
collateral  matter,  as  to  which  parol  testimony  is 
admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di(. 
vol.  20,  Evidence,  {  1862.] 

B.   COHHEBCE— IKTEBSTATE     COIdOXCE— RKOU- 

UiTlOTX. 

Act  1903  (24  St  at  Large,  p.  81),  provid- 
ing a  penalty  of  $50  to  be  paid  the  consignee 
by  a  carrier  doing  bnsiness  in  the  state,  for 
failure  to  adjust  and  pay  within  a  certain  time 
a  claim  for  loss  of  freight  while  in  its  possession, 
is  not  unconstitutional  as  an  interference  with 
interstate  commerce,  even  in  case  of  an  inter- 
state shipment 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  10,  Commerce,  St  T7-86.] 

Appeal  from  Common  Pleas  Circnlt  Oonrt 
of  Florence  County;  Geo.  W.  Qage,  Judge. 

Action  by  R.  Keith  Charles  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Wlllcox  &  Wlllcox,  for  appellant  Qalletly 
it  Ragsdale,  for  respondent 

JONES,  J.  This  action  was  brought  in  a 
magistrate  court  to  recover  the  value  of  four 
sacks  of  rice  alleged  to  haw-  been  shipped 
from  New  Orleans,  La.,  by  Martin  J.  Wynne 
to  the  plaintiff  at  TlmmonsTille,  S.  C,  and 
to  have  been  lost  while  in  the  possession  of 
the  defendant  carrier,  and  also  to  recover 
$50  penalty  for  failure  to  adjust  and  pay  the 
claim  within  00  days,  as  prescribed  by  the 
act  of  February  23,  1903.  The  magistrate 
gave  Judgment  against  defendant  for  the 
amount  claimed,  $68.48,  which  Judgment  on 
appeal  was  affirmed  by  the  circuit  court 

We  notice  first  appellant's  seventh  and 
eighth  exception,  alleging  error  in  finding 
that  the  rice  sued  for  was  lost  while  In  the 
possession  of  the  defendant,  there  being  no 
testimony  whatever  ti'udlng  to  show  such 
fact  The  circuit  court  found  that  "the  de- 
fendant presented  to  and  collected  from  the 


plaintiff  a  freight  bill  for  80  sacks  of  riCQ, 
and  marked  on  the  bill,  '4  sacks  short,' 
*  *  *  that  it  was  warrantable  to  con- 
clude tbat  the  fonr  sacks  of  rice  did  come 
into  the  possession  of  the  defendant  com- 
pany, for  it  collected  the  freight  m  tbe  foor 
saclu,  and  declared  that  the  rloe  was  miss- 
ing. Enough  was  provoi  to  cast  on  tbe  de- 
fendant company  the  burden  of  proving  that, 
when  the  shipment  reached  its  line,  four 
sacks  were  then  missing.  The  defendant 
alone  knew  the  fact,  and  it  did  not  prove  It" 
The  plaintiff  was  the  only  witness  examin- 
ed In  the  case  and  his  testimony  warranted 
the  conclusion  of  the  circuit  court,  if  bis  tes- 
timony on  tills  point  was  admissible.  The 
fifth  exception  charges  tbat  it  was  error  to 
admit  in  evidence  the  freight  bill.  Exhibit 
F,  on  the  ground  of  irrelevancy.  It  appears 
from  tbe  exhibit  that  defendant  collected 
from  plaintiff  $13.50  freight  for  tranqiort- 
Ing  "30  pkts.  rice,"  and  that  the  consignor 
was  "M.  J.  W.,"  and  that  four  sacks  wee* 
short  Plaintiff  testified  that  in  August, 
1906,  he  ordered  Martin  J.  Wynne  of  New 
Orleans  to  ship  80  bags  of  rice,  and  paid  him 
for  the  same,  and  that  he  paid  tbe  freight 
for  80  bags,  and  only  received  28.  There 
was  no  evidence  of  any  other  order  by  plain- 
tiff for  rice  or  shipment  of  rice  to  plaintiff 
during  the  i)eriod  involved  in  the  controver- 
sy. The  freight  bill  and  its  payment  with 
this  statement  Indorsed  thereon  was  clearly 
relevant  It  tended  to  show  a  single  ship- 
ment of  80  bags  of  rice  to  plaintiff  by  one 
whose  initials  were  ^e  same  as  those  of  the 
alleged  shipper,  and  that  charge  was  made 
by  defendant  for  transporting  that  number 
of  bags,  coupled  with  an  admission  that  four 
were  missing.  This  was  at  least  sufficient 
to  make  out  a  prima  facie  case  of  loss  while 
In  the  possession  of  defendant,  and  to  cast 
upon  defendant  the  burden  of  showing  tbat 
the  loss  did  not  occur  on  its  line.  Wlllett  t. 
Railway,  66  S.  C.  478,  45  S.  E.  93;  Walker 
V.  Railway,  76  S.  G.  309,  56  B.  E.  952. 

The  foregoing  conclusion  renders  It  im- 
material to  consider  the  third  and  fourth 
exceptions  to  tbe  admission  of  testimony  by 
the  magistrate,  for  It  may  be  conceded  that 
it  was  error  to  admit  In  evidence  a  bill  of 
lading  purporting  to  be  issued  by  the  Louis- 
ville &  Nasbrllle  Railroad  Company  for  30 
sacks  of  rice  consigned  by  Martin  J.  Wynne 
to  plaintiff,  without  some  proof  that  it  was 
in  fact  issued  to  the  consignor  by  an  author- 
ized agent,  and  that  it  was  also  error  to  al- 
low in  evidence  a  bill  for  30  packages  of 
rice  rendered  to  plaintiff  by  Martin  J.  Wynne, 
dated  August  23,  1905,  containing  tbe  words, 
"shipped  via  L.  &  N.  Rd.,"  being  the  mere 
statement  of  Martin  J.  Wynne  not  examined 
In  this  case,  still  the  error  was  harmless,  aa 
this  testimony  may  be  stricken  from  the 
record,  and  leave  undisputed  testimony  suf- 
ficient to  sustain  a  Judgment  for  tbe  loss  of 
the  goods  while  in  defendant's  possession. 
Section  368  of  the  Code  at  (Avll  Frocedni* 

Digitized  by  V^. 
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of  1802  requires  that  on  appeals  from  magis- 
trate's coart  Judgment  should  be  rendered 
according  to  the  Justice  of  the  case,  without 
regard  to  technical  errors  and  defects,  which 
do  not  affect  the  merlta 

The  first  and  second  exceptions  allege  error 
In  permitting  plaintiff  to  testify  that  he  had 
purchased  80  hags  of  rice  from  Martin  J. 
Wynne  without  producing  the  written  order 
and  acc^tance  therefor  admitted  to  be  in 
existence.  This  not  being  a  suit  between 
pialntlir  and  Martin  J.  Wynne  touching  the 
purchase  of  the  rice;  and,  defendant's  lia- 
bility being  deiiendent  not  upon  such  con- 
tract of  purchase,  but  upon  its  possession 
for  transportation  of  goods  consigned  to  plain- 
tiff, the  contract  in  question  involved  mere- 
ly a  collateral  matter,  as  to  which  parol  tes- 
timony was  admissible.  EIrod  v.  Cochran,  59 
a  C.  470,  38  S.  B.  122. 

The  ninth  exception  assigns  error  in  not 
reversing  the  Judgment  of  the  magistrate  for 
the  statutory  penalty,  after  having  held  that 
the  claim  In  question  arose  out  of  an  in- 
terstate shipment  and  that  the  penalty  stat- 
ute was  invalid  as  to  Interstate  sbipmoits. 
What  the  circuit  court  really  held  was  that 
the  terms  of  the  proviso  of  the  act  of  1903 
were  Invalid  in  so  far  as  they  refer  to  com- 
merce between  the  states,  under  the  authority 
of  Central  of  Georgia  R.  R.  v.  Murphy,  196 
n.  S.  194,  25  Sup.  OL  218,  48  L.  Ed.  444,  but 
that  defendant  could  not  avail  Itself  of  the 
invalidity  of  this  proviso,  as  the  evidence 
showed  that  defendant  was  in  x)osse8slon  of 
the  goods  lost;  in  other  words,  that  the 
penalty  statute  of  1903  does  not  violate  the 
Interstate  commerce  law  In  so  far  as  it  ap- 
plies to  common  carriers  in  this  state  in 
whose  possession  the  goods  kre  lost  or  dam- 
aged. The  Georgia  statute,  wliich  was  con- 
demned in  the  Murphy  Case  as  an  unlawful 
Interference  with  interstate  commerce,  im- 
posed upon  the  Initial  or  connecting  carrier, 
as  a  condition  of  availing  Itself  of  a  valid 
contract  of  exemption  from  liability  beyond 
Its  own  line,  the  duty  of  tracing  the  freight 
and  informing  the  shipper  in  writing  when, 
where,  and  how,  and  by  what  carrier  the 
freight  was  lost,  damaged,  or  destroyed,  and 
of  giving  the  names  of  the  parties  and  their 
official  position,  if  any,  by  whom  the  truth 
of  the  facts  set  out  in  the  information  can 
be  established.  The  distinction  tietween  the 
Georgia  statute  and  our  statute  (Civ.  Code 
1902,  f  1710)  is  pointed  out  In  Skipper  v. 
Seaboard  Air  Line,  75  S.  G.  276,  55  S.  E.  454, 
7  L.  R.  A.  (N.  S.)  388,  which  sustained  sec- 
tion 1710  as  not  violative  of  Interstate  com- 
merce. We  are,  however,  not  now  to  consider 
the  validity  of  section  1710,  but  we  are  to 
consider  the  validity  of  the  act  of  1903  (24  St 
at  Large,  p.  81)  as  applied  to  interstate  ship- 
ments. The  statute,  by  its  title,  is  "An  act  to 
regulate  the  manner  in  which  a  common  car- 
rier doing  business  In  this  state  shall  ad- 
just freight  charges  and  claims  for  loss 
of  or  damage  to  freight."  Section  2  provides 
08&IL-W 


'^at  every  claim  for  loss  of  or  damage  to 
freight  while  in  the  possession  of  such  com- 
mon carrier  shall  be  adjusted  and  paid  within 
forty  days.  In  case  of  shipments  wholly  with- 
in this  state,  and  within  ninety  days,  in  case 
of  shipments  without  this  state,  after  the 
filing  of  such  claim  with -the  agent  of  such 
carrier  at  the  point  of  destination  of  such 
shipment :  provided,  that  no  such  claim  shall 
be  filed  until  the  arrival  of  the  shipment  or 
of  some  part  thereof  at  the  point  of  des- 
tination, or  until  after  the  lapse  of  a  rea- 
sonable time  for  the  arrival  thereof.  In 
every  case  such  common  carrier  shall  be  liable 
for  the  amount  of  such  loss  or  damage,  togeth- 
er with  Interest  thereon  from  the  date  of 
the  filing  of  the  claim  therefor  until  the 
payment  thereof.  Failure  to  adjust  and  pay 
such  claim  within  the  periods  respectively 
herein  prescribed  shall  subject  each  common 
carrier  so  falling  to  a  penalty  of  fifty  dollars 
for  each  and  every  such  failure,  to  be  recov- 
ered by  any  consignee  or  consignees  ag- 
grieved In  any  court  of  competent  Jurisdic- 
tion :  provided,  that  unless  such  consignee  or 
consignees  recover  in  such  action  the  full 
amount  claimed,  no  penalty  shall  be  recov- 
ered, but  only  the  actual  amount  of  the  loss 
or  damage,  with  Interest  as  aforesaid:  pro- 
vided, further,  that  no  common  carrier  shall 
be  liable  under  this  act  for  property  which 
never  came  into  Its  possession,  if  it  complies 
with  the  provisions  of  section  1710,  vol.  1,  of 
the  Code  of  Laws  of  South  Carolina,  1902." 
The  last  proviso,  as  the  circuit  court  cor- 
rectly held,  has  no  application  to  carriers  into 
whose  possession  the  goods  have  come.  Con- 
struing the  statute  in  Seegers  v.  Railway,  7S 
S.  O.  71,  62  S.  E.  797,  the  court  said:  "The 
duty  to  make  prompt  settlement  for  loss  or 
damage  to  goods  Is  but  an  incident  of  the 
duty  to  transport  and  deliver  safely  and  with 
reasonable  diligence.  The  statute  In  question 
was  designed  to  effectuate  an  important  pub- 
lic purpose,  viz.,  to  compel  the  common  car- 
rier to  i>erform  with  reasonable  diligence  the 
duty  which  peculiarly  appertains  to  his  busi- 
ness as  a  carrier  of  freight.  The  penalty  Is 
but  a  means  to  that  end." 

While  it  is  not  easy  to  define  the  exact 
limits  of  the  operation  of  state  laws  as  af- 
fecting Interstate  commerce,  we  have  no  hes- 
itation In  saying  that  the  statute  In  question, 
as  it  affects  carriers  doing  business  In  this 
state  who  fail  or  refuse  to  adjust  and  pay 
the  loss  of  or  damage  to  goods  while  In  their 
possession,  is  no  imlawful  Interference  with 
Interstate  commerce,  even  as  applied  to  an 
interstate  shipment.  The  penalty  Imposed  is 
for  a  delict  of  duty  appertaining  to  the  busi- 
ness of  a  common  carrier,  and,  in  so  far  as  it 
may  affect  Interstate  commerce^  it  is  an  aid 
thereto  by  Its  tendency  to  promote  safe  and 
prompt  delivery  of  goods,  or  Its  legal  equiv- 
alent— ^prompt  settlement  of  proper  claim  for 
damages.  No  penalty  can  attach  except  upon 
the  establishment  In  a  court  of  a  default  of 
duty  Imposed  by  statute.    Th/» -statute,  does 
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not  attempt  to  regnlate  Interstate  commeroe, 
and  Imposes  no  tax  or  burden  thereon.  It  Is 
supported  by  Oie  general  principle  declared 
In  Sherlock  t.  Ailing,  03  U.  S.  99,  104,  23 
L.  Ed.  819,  and  enforced  In  Smith  ▼.  Alabama, 
124  n.  S.  465,  8  Sup.  Ct.  S64,  31  L.  Ed.  508, 
and  Nashville,  etc.,  R.  R.  ▼.  Alabama,  128  U. 
S.  96.  9  Sup.  Ct  28,  32  L.  Ed.  352,  that 
state  legislation  "relating  to  the  rights,  duties, 
and  liabilities  of  citizens,  and  only  Indirectly 
and  remotely  affecting  the  operations  of 
commerce,  is  of  obligatory  force  npon  citizens 
within  the  territorial  Jurisdiction,  whether 
on  land  or  water,  or  engaged  In  commerce 
foreign  or  Interstate,  or  in  any  other  pur- 
suit" In  the  case  of  Western  Union  Tel.  Co. 
T.  James,  162  U.  S.  650,  16  Sup.  Ot  934,  40 
L.  Ed.  1105,  a  statute  of  Oeorgla  requiring 
telegraph  companies  to  transmit  and  deliver 
dlq>atche8  with  Impartiality,  good  faith,  and 
diligence,  under  penalty  of  |100  in  each  case. 
In  the  absence  of  legislation  by  Congress  on 
the  subject  was  held  not  to  be  an  nnwar- 
rantable  interference  with  interstate  com- 
merce as  to  messages  without  the  state. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


COOPER  V.  SEABOARD  AIR  LINE  RT. 

(Supreme   Court  of   South   Carolina.    Sept  6, 
1907.) 

OaBBIEBS— COIfNECTINO   CABBIXBS— INJDBT    TO 

Shipment— PBEStntpnoH . 

The  presumption  from  the  receipt  bv  a  con- 
signee from  the  terminal  carrier  of  a  Bhipment 
of  roods  damaged  by  breakage  is  that  the  gooJs 
were  damaged  while  in  the  possession  of  such 
carrier. 

(Ed.  Note.— For  canes  in  point  see  Cent  Dig. 
TOL  9,  Carriers,  t  837.] 

Appeal  from  Circuit  Court  Richland  Coun- 
ty;  D.  E.  Hydrlck  and  B.  Withers  Memmlng- 
er.  Judges. 

Action  by  J.  B.  Cooper  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

B.  Lu  Craig  and  lories  &  McMahan,  tor  ap- 
pellant De  Pass  &  Oe  Pass,  for  respond- 
ent 

JONES.  J.  In  this  action  brought  In  a 
magistrate  court,  plaintiff  sought  to  recover 
of  defendant  $8  damage  by  breakage  while 
in  its  possession  to  a  shipment  of  a  box  of 
crockery  ware  from  Cincinnati,  Ohio,  to 
Blaney,  S.  C,  and  $50  penalty  for  failure 
to  adjust  and  pay  the  claim  within  90  days 
after  the  filing  thereof,  as  prescribed  by  the 
act  of  February  23,  1903  (24  St  at  Large,  p. 
81).  The  first  trial  resulted  in  a  verdict  for 
plaintiff,  which,  on  appeal  to  the  circuit  court 
was  set  aside,  and  the  case  remanded  to  the 
magistrate  court  for  new  trial,  because  of 
error  In  the  admission  of  testimony.  On  the 
second  trial  before  the  magistrate  Judgment 
was  rendered  In  favor  of  plaintiff  in  the  som 


«f  9B8i  and,  on  appeal  to  tbe  drealt  eonrt, 
this  Judgment  was  affirmed,  from  which  de- 
fendant appealed  to  this  court  on  one  ex- 
ception, assigning  error  to  the  drcolt  court 
In  holding  the  act  of  February  28,  1903  (24 
St  at  Large,  p.  81),  not  violative  of  artide 
1,  I  8.  d.  3,  Const  U.  8.,  relating  to  inter- 
state commerce. 

On  the  trial  before  the  magistrate  court  de- 
fendant offered  no  testimony,  and  the  only 
testimony  offered  by  plaintiff  was  proof  of 
damage  by  breakage  to  the  goods  received. 
There  was  a  presumption,  therefore,  that  the 
goods  were  damaged  while  in  the  possession 
of  the  defendant  the  terminal  carrier.  Wil- 
let  V.  Railway  Co.,  66  8.  C.  478,  46  8.  EL  03: 
Walker  v.  Ballway,  76  &  C.  309,  56  S.  IL  9S2. 
And  the  finding  of  fact  on  this  point  by  the 
circuit  court  is  conclusive  This  case,  there- 
fore, falls  within  the  principle  stated  in 
Charles  v.  A.  C.  L.  B.  R.  Co.  (recently  filed), 
B8  8.  B.  927,  which  sustained  the  oonstita- 
tionallty  of  this  statute  as  applied  to  carrfei* 
doing  business  In  this  state  in  whose  pos- 
session goods  were  lost  or  damaged. 

The  Judgment  of  the  circuit  eonrt  Is  af- 
firmed. 


HcTEBH  T.  SOUTHERN  EXPRESS  GO. 

(Supreme  Oonrt  of  South  Carolina.    Sept  24. 
.  1907) 

STATOTM— TiTLS— PlUBAMTT  or   SXTBJSCn. 

The  act  of  1903  (24  St  at  Large,  p.  81). 
entitled  "An  act  to  regulate  the  manner  In  whldi 
common  carriers  doing  business  in  tSe  state  sliall 
adjust  frelrht  rates  and  claims  for  loss  or  dam- 
age to  freight"  does  not  violate  0>nst  art  3, 
i  17,  as  relating  to  two  separate  subject-mat- 
ten. 

(Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol  44,  Statutes,  i  136.] 

Appeal  from  Circuit  Court  Hampton  Coun- 
ty; (3eo.  W.  Gage,  Judge. 

Action  by  E  E.  McTeer  against  the  South- 
em  Express  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

W.  B.  Oe  Loacli,  for  appellant  IL  F.  War> 
ren,  for  respondent 

JONES,  J.  The  drcolt  eonrt  In  this  case 
sustained  the  Judgment  of  a  magistrate  In  ftt- 
vor  of  plaintiff  against  defendant  for  $1.20, 
the  value  of  two  bottles  of  whisky  broken  and 
lost  while  In  the  possession  of  defendant  for 
transportation  from  (Jovington,  Ky.,  to  EJarly 
Branch,  in  this  state,  and  for  $50  penalty  for 
failure  to  adjnst  the  loss  within  the  time  re- 
quired by  act  of  1903  (24  St  at  Large,  p.  81). 

The  only  exception  discussed  in  this  court 
was  whether  the  penalty  statute  was  viola- 
tive of  the  interstate  commence  clause  of  tiie 
federal  (Jonstltntlon.  Tills  question  lias  been 
considered  in  several  cases  at  this  term  of  the 
eonrt,  and  decided  against  appellants  cxm- 
tention.  Charles  v.  A.  a  L.  R.  B.  COb,  68 
S.  B.  927;  Cooper  v.  8.  A.  L.  Ry.  Co.,  su- 
pra.   The  exception  tlttt.tlis  atatnte  la  In 
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conflict  with  article  8,  i  17,  of  the  state  Con- 
stltTitlon,  in  that  It  relates  to  two  separate 
subject-matters,  must  be  overruled  under 
the  authority  of  Aycock,  Little  &  Co.  v. 
Southern  Ry.,    76  S.  C.  831,  B7  S.  B.  27. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 


MAZURSKX   T.  ATLANTIC   COAST  LINB 
B.  CO. 

(Supreme  Court  of  South  Oaroliiuu    Sept.  24, 
1907.) 

Appeal  from  Circuit  Court,  Barnwell  Conn- 
ty ;  Geo.  W.  Gage,  Judge. 

Action  by  B.  Maeursky  ag^alnst  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Rofot  Aldrlch,  for  appellant.  Davis  & 
Best,  for  respondent 

JONES,  J.  This  appeal  is  from  a  Judg- 
ment of  the  circuit  court  afDrmlng  a  Judg- 
ment of  the  magistrate  in  favor  of  plaintiff 
against  defendant  for  |1.10,  the  value  of  o 
l>oz  of  collars  lost  while  In  the  possession 
of  defendant  carrier  for  transportation  from 
Albany,  N.  T.,  to  Barnwell,  S.  C,  and  for 
$15  penalty  for  failure  to  adjust  the  loss 
within  the  time  required  by  the  act  of  1903 
(24  St  at  Large,  p.  81). 

Onie  exceptions  assail  the  statute  as  in 
violation  of  the  interstate  commerce  clause 
of  the  federal  Constitution,  but  they  must 
be  overruled  under  the  authority  of  Charles 
y.  A.  C.  L.  R.  R.  Co.  and  other  cases  decided 
at  this  term.    58  S.  B.  927. 

The  Judgment  of  the  circuit  court  ia  af- 
firmed. 


PARK  et  nx.  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    Oct.  8, 

1907.) 

1.  O^BKIIiBB— PaSSKNGEBB'     ErFBOTB— Liabili- 
TT  TOB  Loss. 

A  railway  company  ia  not  responsible  for 
a  passenger's  oaggage,  which  is  shown  never  to 
have  been  delivered  to  it 

2.  Sauk. 

Where  there  was  no  joint  contract  between 
carriers  to  carry  passengers  and  their  baggage, 
but  distinct  tickets  were  Dought,  and  the  second 
carrier,  to  accommodate  a  passenger,  gave  its 
check  for  baggage  before  receiving  it  from  the 
first  carrier,  the  second  carrierj  on  showing  that 
the  baggage  was  never  received,  or  that  it 
exercised  due  care  in  delivering  the  baggage  re- 
ceived, is  relieved  from  llabilit7  for  its  loss. 
8.  Sai«— Baoqags  Check— Natttbb. 

A  railroad  baggage  check  is  not  a  contract 
but  a  receipt,  and  is  prima  facie  evidence  of  a 
delivery  of  baggage  to  the  carrier. 

(Ed.  Note. — For  ca-ses  in  point  see  (3ent.  Dig. 
yoL  9,  Carriers,  t  1504.] 

4.  Saui}— Baooaob— AcnoR  fob  Loss  — Coic- 

PLAIRT— StrFFlCIBWCT. 

A  complaint  in  an  action  for  loss  of  a  pas- 
senger's baggage,  which  alleges  that  plaintiff 
holds  the  check  of  the  carrier,  only  alleges  evi- 


dence of  delivery,  and  la  bad  for  failing  to  al- 
lege a  delivery,  of  the  baggage  to  the  carrier. 
6.  PusADiNa  —  Complaint  —  Allegation    of 
Pasties. 

A  complaint  must  set  forth  the  material 
facts,  and  where  it  sets  forth  evidence,  and  omits 
a  material  allegation,  it  is  bad. 

6.  Cabribbb— Lobs  of  Baooaob— Pbiua  Facib 
bvidence. 

Where  a  railway  company  Issued  to  a  pas- 
senger its  check  for  baggage,  without  having  re- 
ceived the  same  from  another  company,  for  the 
purpose  of  accommodating  the  passenger,  the 
check  was  prima  facie  evidence  oi  a  delivery  to 
it  of  the  baggage,  rebuttable  only  by  direct  proof 
tliat  the  baggage  was  never  received. 

7.  Husband  and  Wife— Aotionb— Pabtibb. 

Under  Code  Civ.  Proc.  1902,  i  138,  provid- 
ing that  persons  iiaving  an  interest  in  the  sub- 
ject of  the  action  may  be  joined  as  plaintiffs, 
a  husband  and  wife  may  join  in  an  action  ex 
contractu  for  loss  of  baggage,  consisting  of  arti- 
cles belonging  to  each. 

Appeal  from  Common  Pleas  Circuit  C!ourt 
of  Greenville  County ;   R.  C.  Watts,  Judge. 

Action  by  A.  BC.  Park  and  wife  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed, and  remanded  for  new  trial.  , 

(3othran,  Dean  &  Cothran,  for  appellant 
Haynesworth  &  Patterson,  for  respondents. 

POPE,  O.  J.  This  action  was  begun  by 
the  plaintiffs,  A.  K.  Park  and  Leila  G.  Park, 
In  February,  1904,  to  recover  $185,  the  value 
of  a  trunk  alleged  to  have  been  lost  by  the 
defendant  railway.  It  appears  that  early 
In  September,  1903,  the  plaintiffs,  being  In 
New  York  and  wishing  to  return  home, 
about  an  hour  and  a  half  prior  to  their  de- 
parture turned  their  trunk  over  to  the  Mc- 
Donald Express  Company  for  delivery  at  the 
Twenty-Third  Street  station  of  the  Pennsyl- 
vania Railroad.  The  plaintiff  A.  K.  Park 
testified  that  be  saw  the  trunk  at  the  sta- 
tion, identified  It,  and  saw  the  agent  of  the 
railroad  company  strap  a  check  thereon. 
The  plaintiffs  took  passage  to  Baltimore, 
where  they  stopped  over  for  about  24  hours, 
but,  not  needing  the  trunk,  and  therefore 
without  finding  out  whether  It  had  arrived 
or  not  they  exchanged  checks  with  the  agent 
at  Baltimore  and  continued  their  Journey  to 
Washington,  where  they  made  a  second  stop. 
They  arrived  at  Washington,  according  to 
the  testimony,  about  dusk,  and  the  next 
morning  about  9  o'clock  Mr.  Park  called  for 
his  trunk,  but  after  careful  search  by  both 
himself  and  the  agent  it  could  not  be  found. 
Nor  was  It  found  prior  to  the  time  the 
plaintiffs  left  Washington  for  Greenville, 
their  home.  The  agent  of  the  defendant 
company,  however,  according  to  the  custom 
of  the  road,  a  custom  alleged  to  be  merely 
for  the  convenience  of  travelers,  took  up  the 
check  held  from  the  Pennsylvania  Railroad 
and  Issued  a  Southern  check  to  the  plaintiffs, 
agreeing  to  forward  the  trunk  when  It  ar- 
rived. Some  days  afterwards  the  trunk  ar- 
rived in  Washington,  bearing  a  check  corre- 
sponding to  that  taken  up  by  the  Southern's 
agent  from  Mr.  Park.    It,  according  to  the 
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teatimony  of  the  defendant,  was  immediately 
aent  to  bim ;  bat  he  refused  to  accept  it,  al- 
leging it  not  to  be  hia.  The  lost  trunk  not 
having  been  found,  this  suit  'was  begun. 
The  defendant,  alleging  that  the  trunk  had 
never  come  into  its  poBsession,  denied  any 
liability  on  its  part  The  case  came  on  for 
trial  at  the  November,  1906,  term  of  court 
for  Greenville  county,  before  Judge  Watts 
and  a  jury.  At  the  conclusion  of  plaintlflts' 
testimony  a  motion  was  made  by  the  defend- 
ant for  a  nonsuit  on  the  grounds:  (1)  That 
there  was  absolutely  no  proof  going  to  show 
that  the  trunk  had  ever  been  delivered  to  the 
defendant;  and,  (2)  that  the  complaint  al- 
leged the  trunk  to  be  the  Joint  property  of 
the  plalntiUs,  while  the  evidence  showed 
that  part  of  the  articles  belonged  to  one  of 
the  plalntifts  and  part  to  the  other.  The- 
motion  was  refused,  and  the  Jury  rendered  a 
verdict  In  favor  of  the  plaintlfrs  for  |18S. 
On  motion  for  a  new  trial  the  verdict  was 
cut  down  to  $n6JB0,  the  value  placed  upon 
the  goods  lost  by  the  plaintUCs.  The  defend- 
ant appeals. 

The  question  made  Is  one  of  grave  Im- 
portance and  much  difficulty.  The  circuit 
Judge,  In  overruling  the  first  ground  for  the 
nonsuit,  held  that  by  taking  up  the  check 
laaued  by  the  Pennsylvania  Railway  and 
Issuing  its  check  instead  the  Southern  Rail- 
way became  the  agent  of  the  Pennsylvania 
Railway,  and  was  responsible  for  any  neg- 
lect on  the  part  of  that  road ;  that  they  took 
up  the  check  at  their  peril,  and  left  the  plain- 
tiffs in  a  worse  fix  than  they  Cound  them. 
Such  a  doctrine,  to  say  the  least  of  It,  is  a 
hard  onev  When  we  bear  in  mind  that  there 
was  no  Joint  contract  between  these  roads 
to  carry  plaintlfTs  and  their  baggage  from 
Greenville  to  New  York  and  return,  and 
when  we  remember  that  there  were  two  dis- 
tinct tickets  bought,  namely,  from  Green- 
ville to  Washington  and  retuna,  and  from 
Washington  to  New  York  and  return,  we 
think  it  hardly  going  too  far  to  say  that  such 
a  doctrine  would  be  unjust  There  Is  no 
law  in  existence  by  which  a  railroad  com- 
pany can  be  held  responsible  for  baggage 
which  is  shown  never  to  have  been  delivered 
to  it  Even  in  cases  of  through  shipments 
of  freight  under  Joint  contract  a  connecting 
carrier  is  allowed  to  relieve  itself  from  lia- 
bility by  showing  that  the  goods  in  question 
never  reached  its  line,  unless  under  contract 
it  malce  itself  absolutely  liable.  How  much 
more,  then,  should  the  defendant  In  this  case, 
where  there  were  three  distinct  shipments, 
be  allowed  to  show  that  the  goods  for  which 
it  Issued  its  check  as  an  accommodation  nev- 
er arrived,  or  that  it  exercised  due  care  in 
delivering  the  baggage  that  did  arrive  bear- 
ing a  check  corresponding  to  that  surrender- 
ed by  the  plaintiffs.  Having  shown  either 
alternative,  we  think  both  reason  and  au- 
thority will  sustain  us  in  holding  the  de- 
fendant relieved  of  liability. 

The  evidence  of  delivery  relied  on  In  this 


case  la  the  check  issued  by  the  defendant 
company.  Now  it  will  doubtless  be  conced- 
ed that  a  dieck  is  a  mere  receipt  for  goods 
delivered.  It  can  be  no  contract,  for  there 
are  no  words  written  thereon  making  a  con- 
tract The  contract  of  carriage  is  either  pa- 
rol or  is  contained  in  the  ticket  held  by  the 
passenger.  It  has  been  held  that  even  the 
ordinary  ticket  does  not  constitute  a  contract 
of  carriage,  but  Is  merely  prima  facie  evi- 
dence of  the  possessor's  right  to  transporta- 
tion. Pier  V.  Finch,  24  Barb.  (N.  Y.)  514.  The 
general  rule  seems  well  settled  that  a  re- 
ceipt Is  merely  prima  facie  evidence  of  the 
thing  receipted  for.  Hogg  v.  Brown,  2  Brev. 
(S.  C.)  223;  Gibson  v.  Peeplea,  2  McC.  (S. 
O.)  418;  Daniels  v.  Moses,  12  S.  a  130; 
Brlce  V.  Hamilton,  12  S.  0.  82;  Bowen  v. 
Humphreys,  24  S.  a  456.  Now,  unless,  there 
is  some  matter  of  public  policy  making  it 
advisable  or  necessary  to  make  an  exception 
In  the  case  of  receipts  of  common  carriers, 
the  rule  will  apply  in  the  case  now  under 
consideration.  That  there  cannot  be  such 
necessity  for  the  exception  seems  settled  by 
the  number  of  authorities  holding  that  such 
receipts  are  merely  prima  facie  evidence,  a 
few  of  which  are  4  Elliott,  I  1656;  3  Hutch, 
on  Carriers  (2d  Ed.)  U  1301,  1302;  Davis 
y.  Railway,  22  111.  278,  74  Am.  Dec.  151: 
Ahlbeck  V.  Railway,  39  Minn.  424.  40  N.  W. 
3G4,  12  Am.  St  Rep.  661;  Zelgler  Bros.  v. 
Railway,  87  Miss.  367,  39  So.  811;  7  Current 
Law,  603. 

Plaintiffs,  relying  on  Dill  ▼.  Railway,  7 
Rich.  (S.  C.)  162,  62  Am.  Dec.  407,  and  Sal- 
ley  V.  Seaboard,  etc.,  Ry.,  76  S.  C.  173.  56 
S.  E.  782,  seek  to  show  that  the  law  is  set- 
tled to  the  contrary  in  this  state.  The  case 
of  Dill  V.  Railway  holds  only  that  a  check 
Is  evidence  of  delivery.  That  there  is  a  dis- 
tinction l)etween  the  ordinary  check  and  bill 
of  lading  seems  evident.  True,  the  respon- 
sibility of  carriers  of  baggage  is  that  of  com- 
mon carriers.  The  check  issued  by  them, 
howevw,  is  merely  a  receipt  for  the  baggage 
received,  while  a  bill  of  lading.  In  addition 
to  being  a  receipt,  contains  the  contract  un- 
der which  the  goods  are  to  be  carried.  This 
conception  distinguishes  this  and  the  case 
of  Salley  v.  Railway,  supra.  In  that  case 
there  was  a  Joint  contract  of  carriage,  the 
railroad  company  issuing  the  bill  of  la^ng 
expressly  making  Itself  liable  for  the  prop- 
erty, vrhlle  here  a  receipt  merely  was  issued, 
and  according  to  the  evidence  a  parol  con- 
tract was  made  by  which  the  defendant  was 
to  forward  such  goods  as  arrived  over  the 
Pennsylvania  Railway  bearing  a  check  cor- 
responding to  the  one  surrendered  by  the 
plaintiffs.  As  was  said  above,  there  was  no 
duty  resting  upon  the  defendant  to  issue  its 
check  to  the  plaintiffs.  It  could  lawfully 
have  refused  such  check  until  the  baggage 
was  actually  delivered  to  it.  In  order,  how- 
ever, to  save  the  expense  and  delay  incident 
to  passengers  waiting  on  baggage,  merely  as 
an  advantage  to  possengera,  it  la  a  custom 
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of  the  defendant  to  exchange  checks  and 
.forward  the  baggage  when  It  nrriveB.  Cer- 
tainly, In  making  such  a  contract,  the  plain- 
tiff being  aware  that  his  baggage  Is  not  In 
the  ciutody  of  the  defendant,  It  ooold  hard- 
ly be  presumed  that  It  was  in  the  contem- 
plation of  the  parties  that  the  defoidant 
meant  to  make  Itself  absolutely  liable.  Rath- 
er the  presumption  in  the  mind  of  the  pas- 
senger would  be  that  the  defendant  could  not 
be  held  liable  unless  It  was  made  to  appear 
that  the  goods  were  actually  recelTed  by  It 
Hence,  If  the  evidence  In  this  case  is  sus- 
ceptible only  of  the  Inference  that  the  de- 
fendant never  received  the  goods  in  ques- 
tion, then  it  cannot  be  held  responsible  for 
them.  To  hold  otherwise  would  be  to  make 
a  contract  between  the  parties  which  it  was 
clearly  their  Intention  not  to  make,  and 
-would  Impose  a  liability  npon  the  defendant 
which  It  was  not  its  purpose  to  undertake. 

Should  the  nonsuit,  then,  have  been  grant- 
ed on  this  ground?  We  think  not  The  check 
issued  by  the  defendant  and  introduced  in 
•  evidence  by  the  plaintiffs  was  certainly  some 
testimony  going  to  show  delivery  of  the  bag- 
gage In  question  to  the  defendant.  There 
ia  nothing  in  this  view  conflicting  with  the 
order  of  Judge  Purdy  on  demurrer,  requir- 
ing an  allegation  of  delivery  to  be  made  In 
the  complaint.  An  allegation  that  the  plain- 
tiffs hold  the  check  of  the  defendant  was 
only  an  allegation  of  evidence  going  to  show 
the  fact  of  delivery.  One  of  the  fundamen- 
tal rules  of  pleading  is  that  the  material 
facta  must  be  stated  in  the  complaint,  while 
matters  of  evidence  going  to  sustain  such 
facts  are  properly  brought  out  at  the  trial. 
Where,  then,  evidence  Is  set  forth  and  a 
material  allegation  la  omitted,  then,  of  course, 
there  Is  a  defect  in  the  pleading.  Again  we 
ask.  Is  the  prima  fade  showing  made  by 
the  check  rebutted  by  the  testimony  of  the 
plaintlCt?  As  to  Immediate  dellvray  It  can 
hardly  be  doubted,  but  one  would  hardly 
suppoee  that  a  railroad  company  would  Issue 
its  check,  unless  there  was  a  combination 
of  drcnmstances  making  a  delivery  at  one 
time  or  another  practically  certain.  The 
check  is  issued  In  contemplation  of  these 
circumstances.  The  presumption  of  delivery 
arising  therefrom  is  so  strong  that  It  can 
only  be  rebutted  by  direct  proof  on  the  part 
of  the  defendant  that  the  baggage  was  never 
received  by  It.  The  check  in  such  cases  con- 
tinues to  be  a  prima  facie  showing,  which 
showing  the  railroad  company  must  over- 
come. Hence  the  nonsuit  on  this  ground  was 
properly  refused. 

The  second  ground  of  the  nonsuit  must 
also  be  overruled.  Were  the  action  one  of 
tort,  the  appellant's  contention  would  be  cor- 
rect Hellams  v.  Swltzer,  24  S.  O.  89.  The 
action  here,  however.  Is  ex  contractu,  and, 
according  to  section  138  of  the  Code  of  Civil 
Procedure  of  1902,  all  parties  Interested  In 
the  contract  must  be  Joined  as  parties.  This 
was  likewise  the  general  rule  prior  to  the 


adoption  of  the  Code.  In  Bills  v.  MdiCmoor, 
1  Bailey  (S.  O.)  18,  It  Is  said  the  general 
rule  Is  that  all  must  Join  In  the  action  who 
have  an  interest  in  the  contract  The  same 
rule  is  laid  down  In  the  Ency.  of  P.  &  P. 
vol.  16,  p.  628,  and  many  authorities  are 
there  collated  sustaining  the  proposition. 

What  has  been  said,  we  think,  entirely  dis- 
poses of  all  the  exceptions  raised.  In  our 
view  of  the  law  It  was  error  on  the  part  of 
the  drcult  judge  to  hold  the  defendant  re- 
sponsible for  the  baggage,  even  though  it 
was  shown  that  it  never  came  Into  its  hands. 
Therefore  the  judgment  below  must  be  re- 
versed. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 


STATE  ex  rel.  BEBSB  et  al.  r.  ANSEL. 
Governor. 

(Supreme   Court  of   South    Carolina.     Oct.   5. 
1907.) 

1.  CoMSTiTDTioNAi,  Law— ExEounvK  Power 
— JuniciAi,  Review. 

Whether  a  proposed  new  county  embraces 
the  same  territory  as  was  embraced  in  a  pro- 
posed county  voted  on  within  four  yean  is, 
under  the  Constitution,  exolnalvely  (or  the 
Governor. 

2.  CopwxiES— Cbeatiow— Pboobkdiwos— Stat- 

UTES. 

The  Governor,  by  entertaining  a  petition 
for  the  creation  of  a  new  county  and  appoint- 
ing a  commission  under  Act  Feb.  21,  19(»  (24 
St  at  Large,  p.  916),  to  investigate  whether 
the  requirements  of  the  CJonstitution  as  to  area, 
distance,  wealth,  population,  etc.,  have  been  com- 
plied with,  does  not  necessarily  determine  that 
the  proposed  new  county  does  not  embrace  the 
same  territory  as  was  embraced  in  a  proposed 
county  voted  on  within  four  years ;  and  the  Gov- 
ernor may  therafter  determine  that  question 
in  the  affirmative,  and  refuse  to  order  an  elec- 
tion on  that  ground. 
&  Sahe. 

Until  the  Governor  has  made  an  order  for 
an  election  on  the  question  of  the  creation  of  a 
new  county,  the  Inquiry  as  to  the  compliance 
with  the  constitutional  requirements  relating  to 
the  creation  of  new  counties  is  before  him,  and  a 
decision  made  by  him  before  that  time  may  be 
revoked. 

Original  application  for  mandamus  by  the 
state,  on  the  relation  of  Luther  W.  Reese 
and  others,  against  M.  F.  Ansel,  Governor, 
to  require  respondent  to  order  an  election  on 
the  question  of  the  formation  of  a  new 
county.    Denied. 

Gtoo.  T.  Jackson,  for  relators.  J.  Fraser 
Lyon,  Atty.  Gen.,  for  respondent 

WOODS,  J.  This  is  an  application  for  a 
writ  of  mandamus  requiring  his  Excellency, 
Gov.  Ansel,  to  order  an  election  on  the 
question  of  formation  of  a  new  county.  We 
shall  not  enter  into  the  inquiry  whether  this 
court  has  the  power  to  Issue  a  mandamus 
requiring  the  Governor  of  the  state  to  per- 
form a  plain  ministerial  duty,  because,  In 
our  opinion,  tiie  petition  does  not  show  any 
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dnty  which  the  Qovernor  has  failed  to  pw- 
form. 

In  January,  1907,  relators  filed  a  petition 
with  his  Excellency,  Gov.  Heyward,  for  the 
creation  of  a  new  connty  out  of  portions  of 
EMgefleld  and  Aiken  counties.  The  descrip- 
tion of  the  territory  to  be  Included  in  the 
proposed  new  connty  was  on  its  face  gen- 
eral and  approximate,  and  concluded  with 
this  statement:  "The  foregoing  description 
and  boundaries  are  intended  to  cut  ofF  and 
include  not  exceeding  135  square  miles  from 
Bdgefield  county,  and  not  exceeding  235 
square  miles  from  Aiken  county,  and  to  that 
end  at  any  time  before  final  survey  and  lo- 
pation  may  be  varied,  changed,  or  amended 
by  the  commissioners  acting  in  behalf  of 
the  proposed  new  county,  appointed  pursu- 
ant to  an  act  approved  the  2l8t  day  of  Feb- 
ruary, A.  D.  1905,  they  being  hereby  con- 
stituted and  appointed  attorneys  In  fact  of 
petitioners  for  that  purpose;  the  power  giv- 
en them  to  amend  or  change  the  lines  or 
description  being  ancillary  and  not  exclqalve 
of  petitioners'  right  to  amend  this  petition 
at  any  time."  Gov.  Heyward,  under  the 
act  of  February  21,  1905  (24  St  at  Large,  p. 
915)  appointed  commissioners  to  Investigate 
whether  the  requirements  of  the  Oonstlta- 
tlon  "as  to  area,  distance,  wealth,  popula- 
tion, etc.,"  had  been  complied  with.  Subse- 
quently the  petitlonerB  petitioned  Gov.  An- 
sel, who  had  succeeded  Gov.  Heyward,  to  be 
allowed. to  amend  the  petition  by  substitut- 
ing for  the  general  description  an  exact  de- 
scription of  the  territory  to  be  included  by 
courses,  distances,  and  boundaries  shown  on 
the  plat.  When  this  application  to  amend 
was  made,  opponents  of  the  new  county 
scheme  filed  an  answer  to  the  petition.  In 
which  they  alleged  the  proposed  new  county 
to  be  substantially  the  same  as  the  proposed 
new  county  of  Heyward,  which  had  been  de- 
feated at  an  election  held  in  December,  1906. 
<3ov.  Ansel,  after  hearing  argument  from 
both  sides,  allowed  the  amendment,  but  dis- 
missed the  petition,  on  the  ground  that,  while 
there  was  a  variation  in  territory  of  about 
60  square  miles,  nevertheless  the  proposed 
new  connty  was  substantially  the  same  as 
the  proposed  new  county  of  Heyward,  and 
therefore,  under  the  Oonstltutlon,  no  elec- 
tion could  be  held  in  less  than  four  years 
after  the  election  at  which  the  proposed  new 
county  of  Heyward  had  been  defeated. 

In  Lamar  v.  Croft,  73  S.  C.  407,  53  8.  B. 
540.  the  decision  of  the  question  whother  a 
proposed  new  county  embraces  the  same  ter- 
ritory as  one  voted  on  within  four  years  be- 
fore was  held  to  be  given  by  the  Constitu- 
tion exclusively  to  the  Governor.  The  posi- 
tion taken  by  the  relators  Is  that,  when  Gov. 
Heyward  entertained  the  original  proposi- 
tion and  appointed  a  commission  under  the 
statute  to  Investigate  whether  the  require- 
ment of  the  Constitution  as  to  area,  distance, 
wealth,  population,  etc.,  had  been  complied 
with,  he  necessarily  adjudged  and  determin- 


ed that  the  new  county  now  proposed  was 
not  the  same  as  the  proposed  and  defeated 
new  county  of  Heyward.  This  position  is' 
entirely  unsound.  It  is  important  to  ob- 
serve the  commission  is  nothing  more  than 
machinery  provided  by  the  General  Assembly 
to  aid  the  Governor  In  the  performance  of 
the  duty.  Imposed  on  him  by  the  Constitu- 
tion, of  determining  whether  the  conditions 
precedent  to  ordering  an  election  have  been 
met  While  the  statute  requires  him,  be- 
fore ordering  a  new  county  election,  to  ap- 
point the  commission  for  investigation,  the 
investigation  and  report  are  only  for  his 
Information.  It  is  not  necessary  for  bbn 
to  decide  anything  before  appointing  a  com- 
mission of  investigation.  Indeed,  his  deci- 
sion as  to  sameness,  as  w^  as  to  other 
constitutional  qnestlons,  may  well  depend  en- 
tirely on  the  information  afTorded  by  the  In- 
vestigation and  report  of  the  commission. 
The  order  of  Gov.  Heyward,  appointing  the 
commission,  by  no  means  Implied  even  an 
opinion  that  the  proposed  new  coimty  was 
not  substantially  the  same  as  the  proposed, 
new  county  of  Heyward.  The  inference  Is 
much  more  reasonable  that  he  intended  to 
leave  that  question  to  be  decided,  along 
with  the  others  as  to  compliance  with  the 
Oonstltutlon,  after  the  general  description 
of  the  territory  had  been  verified  and  made 
more  certain  by  the  investigation  and  report 
of  the  conunisslon. 

We  are  not  called  on  to  decide  whether 
the  Governor's  order  for  a. new  county  elec- 
tion is  irrevocable;  but  certainly,  nntll  the 
order  for  an  election  has  been  made,  there 
Is  no  warrant  In  the  Constitution  or  the 
statutes  for  the  courts  to  hold  tfte  Governor 
precluded  from  reviewing  his  own  conclu- 
sions or  those  of  his  predecessors  in  the 
light  of  the  Information  alTorded  by  the 
commission  provided  by  law  to  fuml^  It 
At  least  until  the  election  Is  ordered,  in  con- 
templation of  law,  the  Inquiry  as  to  the  com- 
pliance with  all  the  constitutional  require- 
ments Is  pending  before  the  Governor. 

The  judgment  of  this  court  is  that  the 
application  for  mandamos  be  refused. 


BOOZBH  V.  LOAN  ft  BXCHANGB  BANK. 

(Supreme  Court   of  South   Carolina.    Aug.  20, 
1907.) 

Landlord    and    Tenant  —  Leasb  —  Usb    or 

BUILDINO. 

Plaintiff  leased  to  defendant  a  brick  store- 
room for  certain  rent,  with  a  provision  that  it 
was  understood  that  the  defendant  desires  the 
building  for  the  purpose  of  conducting  a  gen- 
eral banking  business,  and  the  alterations  to  be 
made  were  such  as  would  fit  the  building  for 
this  purpose,  as  may  be  determined  on  in  the 
judgment  and  discretion  of  the  d-fendant  Held, 
not  to  restrict  the  lessee  to  the  use  of  the 
lea.«ed  building  for  conducting  only  a  banking 
business. 

[EM.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  32,  Landlord  and  Tenant  1 484.]     . 
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Appeal  trcm  Oommon  Pleas  Circuit  Court 
of  Greenwood  County ;   Purdy,  Judge. 

Action  by  Eliza  J.  Boozer  against  the  Loan 
&  Exchange  Bank.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Nicholson  Bros.,  for  appellant  Orier  A 
Park,  for  respondent 

GARY,  A.  J.  This  l8  an  appeal  from  an 
order  refusing  to  graut  a  temporary  Injunc- 
tion to  restrain  the  defendant  from  subletting 
the  premises  described  in  the  complaint  for 
other  than  banking  purposes,  on  the  ground 
that  under  the  terms  of  the  lease  the  building 
could  only  be  used  for  such  purposes.  The 
following  Is  a  copy  of  the  lease:  "(1)  State 
of  South  Carolina,  County  of  Greenwood. 
This  memorandum  of  agreement  is  to  wit* 
ness:  That  Mrs.  Eliza  J.  Boozer,  party  of 
the  first  part,  has  granted,  leased  and  rented, 
and  by  these  presents  does  grant,  lease  and 
rent  unto  the  Loan  &  Exchange  Bank,  party 
of  the  second  part,  all  and  singular  that  cer- 
tain brick  storeroom,  situated  in  the  state 
and  county  abote  written,  in  the  town  of 
Greenwood,  fronting  on  liie  public  square 
therein,  and  the  premises  on  which  the  same 
is  situate,  and  bounded  on  the  north  by  the 
store  of  W.  R.  Bailey,  and  said  lot  extending 
back  for  a  distance  of  two  hundred  and  seven- 
teen (217)  feet,  on  the  rear  by  lands  of  Mrs. 
T.  F.  Riley,  and  on  the  south  by  another  store 
of  Mrs.  Eliza  J.  Boozer;  the  said  lot  being 
the  lot  on  which  is  situate  the  said  certain 
brick  Btore  formerly  occupied  by  T.  St  J. 
Goodwyn.  (2)  To  have  and  to  bold  the  said 
at)OTe  mentioned  and  rented  storeroom  and 
premises,  to  the  said  Loan  &  Exchange  Bank, 
its  successors  and  assigns,  for  and  during  the 
full  term  of  my  natural  life,  at  the  sum  of 
four  hundred  dollars  per  annum,  payable 
monthly  at  the  end  of  each  and  every  month, 
during  the  lifetime  of  this  agreement — ^that  la 
to  say,  the  sum  of  $33V&  per  month,  each  and 
every  month,  during  the  term  of  this  lease — 
T&xt  to  begin  September  1,  1903.  (3)  And 
the  said  Loan  &  Exchange  Bank  agrees  to  pay 
to  the  said  Mrs.  Eliza  J.  Boozer  or  order  the 
rent  stipulated  herein  above,  In  the  manner 
and  at  the  times  and  In  the  sums  above  men- 
tioned and  stipulated.  (4)  If  the  said  build- 
ing Is  destroyed  by  fire  or  other  casualties, 
and  if  said  building  is  rebuilt  by  party  of 
the  first  part  with  due  exx>edltion,  and  if 
the  building  so  erected  Is  of  like  size  and 
kind  as  the  building  on  said  lot  at  the  time 
of  said  fire  or  other  casualties,  this  lease  shall 
not  terminate,  but  shall  remain  in  full  force, 
provided  that  during  the  time  the  building  is 
unoccupied,  the  party  of  the  second  part  or 
Its  assigns,  shall  not  be  liable  for  rents.  (5) 
The  party  of  the  first  part  herein  gives  and 
grants  to  the  party  of  the  second  part,  or  its 
asatsnai  full  permission  and  leave  to  make 


any  alterations  in  and  upon  said  building,  as 
It  or  Its  assigns  may  decide  to  make,  pro- 
vided that  he  pay  the  cost  thereof  without 
charge  to  the  party  of  the  first  part  (6) 
The  party  of  the  first  part  further  agrees  to 
keep  and  maintain  the  said  building  at  all 
times  In  good  repair,  and  put  In  front  of  said 
building,  at  her  expense,  a  cement  sidewalk. 
It  is  understood  and  agreed  that  the  party  of 
the  second  part  desires  this  building  for  the 
purpose  of  conducting  therein  a  general  bank- 
ing busineaa,  and  the  alterations  to  be  made 
are  such  as  will  fit  the  building  for  this  pur- 
pose, as  may  be  determined  upon  in  the  Judg- 
ment and  discretion  of  the  said  party  of  the 
second  part  All  fixtures  and  furniture  placed 
In  said  building  to  be  the  property  of  the  par- 
ty of  the  second  part,  with  the  right  to  re- 
move the  same  when  the  building  Is  vacated, 
or  upon  the  expiration  of  this  lease." 

The  question  whether  the  plaintiff  made  a 
prima  facie  showing  depends  upon  the  con- 
struction of  said  lease;  the  plaintiff  con- 
tending that  the  use  of  the  building  Is  limited 
to  banking  purposes.  Our  Interpretation  of 
the  lease  Is  that  section  7  was  not  Intended 
to  create  a  new  right  nor  to  limit  the  pre- 
vious provisions,  but  was  merely  explanatory 
of  the  power  to  make  alterations,  even  to  the 
extent  of  changes  so  great  as  to  render  the 
building  suitable  for  banking  purposes.  The 
building  prior  to  the  lease  had  been  used  as 
a  grocery  store,  and  a  question  might  have 
arisen  as  to  the  authority  of  the  defendant  to 
make  alterations  so  drastic  as  to  convert  it 
temporarily  Into  a  building  for  banking  pur- 
poses. It  was  to  forestall  any  such  question 
that  section  7  was  inserted.  By  this  con- 
struction alone  can  force  and  effect  be  given 
to  all  the  provisions  of  the  lease.  If  the 
words,  "It  Is  understood  and  agreed  that  the 
party  of  the  second  part  desires  this  building 
for  the  purpose  of  conducting  ttaereiu  a  gen- 
eral banking  business,"  should  be  construed 
as  showing  that  the  building  could  only  be 
used  for  conducting  a  banking  bualnees  there- 
in, then  they  would  limit  the  effect  of  sec- 
tion 2.  And  If  the  words,  "the  alterations  to 
be  made  are  such  that  will  fit  the  building  for 
this  purpose,"  should  be  construed  as  Intend- 
ing that  only  such  alterations  can  be  made, 
then  they  would  trench  upon  the  provisions 
of  section  S.  If  the  words,  "for  the  purpose 
of  conducting  a  banking  business,"  had  been 
inserted  In  section  2,  the  principle  announced 
in  Fire  Co.  r.  Richland  Lodge,  70  S.  C.  572, 
60  S.  E.  499,  would  be  applicable;  and,  if 
the  intention  had  been  to  limit  the  use  to  this 
extent  they  would  naturally  have  been  in- 
serted In  that  part  of  the  lease.  Instead  of  the 
portion  relating  to  alterations.  The  law 
favors  a  construction  that  will  give  effect  to 
all  the  provisions  of  a  contract. 

It  is  the  Judgment  of  this  court  that  the 
appeal  be  diamiaaed. 
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BATSON  et  tL  T.  SOUTH  CAROLINA  MUT. 
INS.  CO. 

(Suprem«  Court  of  South  Carolina.    Oct.  5, 
1907.) 

Inscbarcx  —  MuTaAx  iNSuaAJics  —  Riobt  to 

Sdb— FoBU  or  Rbugdt. 

Where  •  mutual  assessment  Insurance  com- 
pany deniea  liability  on  a  policy  proTidins  that 
no  suit  shail  be  brought  thereon  until  an  assess- 
ment has  been  made,  and  refuses  to  make  an 
aggessment,  the  insured  may  sue  at  law  for 
breach  of  contract  and  recover  the  amount  he 
would  have  l>een  entitled  to  if  the  company  had 
made  an  assessment. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  S  1086.1 

Appeal  from  Common  Pleas  Girciiit  Court 
of  OreenTlUe  County ;    Ernest  Gary,  Judge. 

Action  by  L.  T.  Batson  and  another,  part- 
ners under  the  firm  name  of  Batson  &  Walsh, 
against  the  South  Carolina  Mutual  Insurance 
Company.  From  a  Judgment  tor  plaintllls, 
defendant  appeals.'   Affirmed. 

Jos.  A.  McCollougb,  for  appellant  Mor- 
gan A  Bonham.  for  respondents. 

JONES,  J.  This  was  an  action  at  law  In 
a  magistrate  court-  to  recover  IT2.27  as  the 
pro  rata  share  due  plaintiffs  by  the  defend- 
ant company  on  a  policy  of  fire  insurance. 
The  magistrate  dismissed  the  action  osi  the 
ground  that  piaintifTs  remedy  was  to  proceed 
in  equity  to  compel  an  assessment  so  as  to 
fix  the  amount  payable  under  the  policy,  but 
on  appeal  the  circuit  court  reversed  the  judg- 
ment of  the  magistrate  and  rendered  Judg- 
ment against  defendant  for  the  amount 
claimed. 

The  defendant  Is  a  mutual  Insurance  com- 
pany Incorporated  under  the  laws  of  this 
state  and  authorized  to  mntnally  insure  the 
buildings  of  its  members  from  losa  by  Are, 
wind,  or  lightning  upon  such  terms  and  con- 
ditions as  may  be  fixed  by  Its  by-laws.  The 
policy  insured  the  plaintiffs  to  the  extent 
of  $350,  and  stipulated  to  malce  good  the  loss 
not  to  exceed  tbat  sum  by  pro  rata  assess- 
ments on  policies  liable.  The  policy,  among 
other  things,  stipulates:  "(7)  Payment  of 
any  loss  or  damage  shall  be  due  within  sixty 
days  after  the  assessment  Is  made  to  pay  the 
same.  ♦  •  •  (ii)  it  is  mutually  agreed 
tbat  no  suit  or  action  against  this  company 
for  the  collection  of  any  claims  agralnst  it 
shall  be  sustainable  In  any  court  of  law  un- 
til after  an  award  shall  have  been  obtained, 
fixing  the  amount  of  such  claim  In  the  man- 
ner provided,  and  not  until  after  an  assess- 
ment has  been  made  against  the  policies  then 
liable  for  their  pro  rata  share  due  on  each 
policy  according  to  the  sum  fixed  by  said 
award ;  and  in  all  cases  the  burden  of  proof 
shall  be  upon  the  assured  to  prove  affirma- 
tively as  a  part  of  his  case  In  chief  that  the 
award  has  been  obtained  or  dt^ly  waived  by 
the  company  after  the  assured  had  made 
tender  of  such  arbitration  In  writing,  whicb 
writing  shall  be  the  only  competent  evidence 


of  such  tender;  and  provided  further  that 
the  assured  shall  assume  the  burden  of  proof 
and  prove  affirmatively  tbat  such  assessment 
has  l>een  made  by  the  company,  or  that  the 
assured  has  taken  such  legal  steps  as  may 
have  been  necessary  to  compel  such  assess- 
ment In  case  the  company  shall  have  refused 
to  make  the  same.  The  amount  received 
from  such  assessment  shall  fix  the  liability 
of  the  company  for  said  loss." 

The  defendant  denied  all  liability  on  the 
policy  and  refused  to  make  the  assessment 
It  is  not  disputed  that  a  pro  rata  assess- 
ment If  It  had  been  made,  would  have  real- 
ized the  amount  for  which  Judgment  was 
rendered.  The  question  presented  is  wheth- 
er plalntifb  could  maintain  an  action  at  law 
for  the  said  sum  as  damages  for  breach  of 
defendant's  contract  or  was  their  remedy  In 
equity  to  compel  an  assessment?  This  ques- 
tion has  l>een  recently  considered  In  Thomp- 
son V  Piedmont  Mutual  Ins.  Co.,  68  S.  B. 
341,  and  the  condmlon  reached  was  that 
when  an  insurance  company  denies  all  liabil- 
ity and  refuses  to  make  an  assessment  an 
action  at  law  is  maintainable  to  recover  the 
amount  of  damages  to  which  the  Insured 
would  be  entitled  If  the  company  had  per- 
formed Its  part  of  Om  contract  The  court 
In  that  case  cites  B«itz  v.  N.  W.  Aid  Ass'n. 
40  Minn.  202,  41  N.  W.  1087,  2  L.  R.  A.  784. 
Jackson  v.  N.  W.  R.  Ass'n,  73  Wis.  507,  41 
N.  W.  T08,  2  Lw  R.  A.  786,  and  Lawler  v. 
Murphy,  68  Conn.  294,  20  AO.  467,  BUR. 
A.  113,  to  which  may  be  added  Elkhart  Mut 
Aid,  etc.,  Ass'n  v.  Houghton,  108  Ind.  288, 
2  N.  E.  763,  63  Am.  St  Rep.  614;  Eamshaw 
V.  Sun  Mut  Aid  Society,  6S  Md.  465,  12  AtL 
884,  6  Am.  St  Rep.  460;  O'Brien  v.  Home 
Ben.  Soc.,  117  N.  Y.  810,  22  N.  E.  954. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


YARBOROUGH  v.  SOUTHERN  RY. 

(Supreme  Court  of   South  Carolina.    Sept  7, 
1907.) 

1.  Cabbiebb  —  Ix)8s  or  Goods  —  Fibk  —  Evi- 
dence—Sutficiency. 

In  an  action  against  a  railway  company  to 
recover  for  cotton  placed  on  the  platform  at  a 
station  and  destroyed  by  fire,  evidence  held  to 
show  consent  on  the  part  of  the  railway  com- 
pany to  the  cotton  l>eing  placed  on  the  platform 
before  ready  for  shipment 

2.  TbijlL— iNSTKUcnoHS— Chabqe  ow  Facts. 

In  an  action  to  recover  for  cotton  destroyed 
on  a  railroad  platform  before  it  was  ready  for 
shipment  where  there  was  evidence  that  the 
company  consented  to  have  the  cotton  so  placed, 
it  was  a  charge  on  the  facts  to  instruct  the 
jury  that  they  should  infer  such  consent  from 
the  agent's  being  informed  that  the  cotton  was 
so  placed,  and  maUng  no  objection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  46,  Trial,  H  63»-651.f 

Appeal  from  Common  PleiuB  Circuit  Oonrt 
of  Fairfield  County;  Prince,  Judge. 

Action  by  Benjamin  H.  Yarborough  against 
the  Southern  Railway.  Judgment  for  plali>- 
tlff,  and  defendant  appeals.    Beversed. 
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B.  It.  Abney,  J.  B.  MdL)onald,  and  W.  H. 
Towusend,  for  appellant  Bagsdale  &  Dixon, 
for  respondent 

WOODS,  J.  This  defendant  appeals  from 
a  Judgment  for  $185.65  recovered,  under  sec- 
tion 2135,  Civ.  Ckxle  1902,  for  tbe  partial 
bumiug  of  four  bales  of  cotton  on  the  de- 
fendant's platform  at  Alston,  S.  O.,  by  a  fire 
set  ont  by  one  of  defendant's  locoftiotlyes. 

1.  The  issues  of  fact  bearing  on  the  appeal 
are:  (1)  Was  the  cotton  placed  on  the  plat- 
form without  the  defendant's  consent?  And 
(2)  If  with  defendant's  consent,  was  the  con- 
sent accompanied  by  notice  that  the  cotton 
would  be  at  the  owner's  risk?  The  plaintiff 
testified  he  was  hauling  a  lot  of  nine  bales 
of  cotton  to  the  railroad  for  shipment  to  a 
purchaser,  intending  to  take  out  a  bill  of 
lading  as  soon  as  the  other  five  bales  could  be 
hauled;  and  when  four  of  the  nine  bales 
were  placed  on  the  platform  the  fire  occurred. 
He  further  testified  to  telling  the  agent  of 
the  four  bales  being  on  the  platform  and 
bis  Intention  to  haul  the  remaining  five  be> 
fore  taking  a  receipt,  and  to  the  agent  falling 
to  object  to  bis  plan.  Tbe  railroad  agent  tes- 
tified that  the  following  notice  over  the  names 
of  the  general  freight  agents  of  the  railroad 
had  been  posted  on  the  depot  a  month  be- 
fore the  fire;  "Notice  to  the  public:  All  per- 
sons are  hereby  forbidden  to  place  cotton 
upon  the  premises  of  this  company  until  tbe 
same  shall  have  been  tendered  to  and  accepted 
by  this  company  for  shipment."  Tbe  plaintiff 
and  bis  witnesses  denied  having  ever  seen 
snch  a  notice,  though  frequently  at  tbe  depot 
on  business.  The  agent  further  testified  he 
had  notified  the  plaintiff  that  cotton  placed  on 
the  platform  would  be  at  bis  risk  until  ten- 
dered to  tbe  company  and  received  by  it,  and 
he  denied  any  positive  knowledge  of  plaln- 
tlfTs  four  bales  being  on  the  platform,  and 
any  recollection  of  the  plaintiff  telling  blm  of 
it  He  admitted  his  custom  was  to  allow 
separate  portions  of  a  single  shipment  of  cot- 
ton to  be  placed  on  the  platform,  and  to  delay 
giving  the  bill  of  lading  until  the  whole  had 
been  hauled ;  his  understanding  being  that  the 
cotton  was  at  the  risk  of  the  owner  until  de- 
livery of  the  bill  of  lading.  From  this  state- 
ment of  the  evidence.  It  Is  obvious  there  was 
some  testimony  from  which  the  Jury  might 
infer  consent  of  tbe  railroad  company  to  the 
cotton  being  placed  on  its  premises,  and  the 
motion  for  nonsuit  was  properly  refused. 

2.  The  circuit  Judge  laid  down  In  the  charge 
of  tbe  proposition  that  the  Jury  might  prop- 
erly infer  the  consent  of  the  railroad  com- 
pany to  the  placing  of  property  on  Its  plat- 
form from  the  fact  that  an  agent  has  notice 
of  Its  being  placed  there  and  makes  no  ob- 
jection. In  view  of  the  Issues  made  on  the 
trial,  we  think  this  was  a  charge  on  the 
facts.  According  to  the  testimony  adduced 
by  the  defendant,  there  was  conspicuously 
posted  a  notice  forbidding  all  persons  to  place 
cotton  on  the  premises  of  the  company  until 


tendered  and  accepted  for  shipment  It  was 
for  tbe  Jury  to  say  whether  the  paper  was  so 
posted  as  to  give  notice  to  all  shippers..  If  it 
did  give  such  notice  to  tbe  shipper,  then  evi- 
dently it  cannot  be  laid  down  as  a  proposi- 
tion of  law— a  rule  of  evidence— that  the  In- 
ference of  consent  could  be  fairly  drawn 
from  tbe  failure  of  tbe  railroad  company  to 
hunt  up  each  individual  known  by  its  agents 
to  have  disregarded  Its  public  notice,  and 
again  notify  him  of  its  refusal  to  consent 
to  his  placing  bis  property  on  tbe  premises 
before  he  was  ready  to  have  It  shlpi>ed. 
Whether  such  Inference  could  be  fairly  drawn 
from  failure  to  make  specific  objection  In 
each  case  was  entirely  a  question  of  fact  for 
the  Jury,  upon  which  the  Constitution  for- 
bids a  circuit  Judge  to  express  an  opinion. 
Tbe  Judgment  of  this  court  is  that  the 
I  Judgment  of  tbe  circuit  court  be  reversed, 
and  tbe  cause  remanded  for  a  new  trial 


STATE  ex  rel.  WATTS  ▼.  CAIN,  Chairman, 
et  al. 

(Supreme  Court  of  South  Carolina.    Oct  6, 
1907.) 

1.  MANDAinrs— Natubb  or  Remedt. 

Mandamus  is  not  a  prerogative  writ  run- 
ning Id  the  name  of  tbe  sovereign,  but  is  an, 
ordinary  process,  available  to  any  private  citi- 
zen, to  protect  a  private  right  when  it  is  an 
appropriate  remedy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S3,  Mandamus,  S  1.] 

2.  Same— Pbocebdinqs — Subplusaok. 

The  name  of  tbe  state  in  mandamus  by  a 
private  citizen  to  protect  a  private  riglit  is  sur- 
plusage. 

[Ed.  Note.— For  caseR  In  point,  see  Cent.  Dig. 
vol.  83,  Mandamus,  i  287.] 

3.  Intoxioatino   Liquokb— Oourtt   Dispbr- 
BABiBS— Statutes— CoNSTBUOTiON. 

Dispensary  Act,  §g  6.  12,  authorizing  the 
county  dispensary  board  to  buy  and  retail  liq- 
uors, and  providing  that  the  l>oard,  before 
permitting  any  dispensary  to  offer  any  liquor 
tor  sale,  shall  "cause"  the  same  to  be  put  into 
packages,  authorizes  the  board .  to  maintain  an 
establishment  for  bottling  beer  for  sale;  the 
words,  "to  cause."  meaning  to  act  as  a  cause  or 
agent  in  producing,  to  effect  as  an  agent,  to 
produce. 

4.  Statutes— CoNSTBUCTioN— Implied  Powkb. 

Where  a  power  is  conferred  by  statute, 
everything  necessary  to  carry  out  the  power  and 
make  it  effectual  is  implied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  t  264.) 

6.  Intoxicating  TjIQuobs  —  Oottutt  Disper- 

BABTES. 

The  grant  under  Dispensary  Act  S  36.  to 
a  licensee  for  the  maintenance  of  an  establish- 
ment for  bottling  malt  liquors.  Is  not  exclusive, 
and  he  cannot  complain  of  a  loss  sustained  in 
consequence  of  a  county  dispensary  board  estab- 
lishing works  for  bottling  beer,  as  authorized  by 
sections  6  and  12. 
6.  COWSTITCTIONAI,  LAW— Pebbons  ESrtitud 

TO  Raise  Constitutional  Questions. 
A  party  deriving  his  authority  under  a  stat- 
ute cannot  assail  its  constitutionality. 

[Ed.  Note.— For  cases  in  point,  sea  Cent,  Dig. 
vol.  10,  Constitutional  Law,  t  41.]    QOQlC 
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7.  Sams— DxTEBinHATiON  o*  CowBTiTuriosAi 

Questions— Nbcessitt. 

The  Suprema  Court  will  not  pass  on  the 
constitutionaility  of  a  statute,  unless  it  is  nec- 
essary to  a  determination  o{  the  issues. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  {  43.] 

Mandamus  by  the  state,  on  the  relation  of 
H.  B.  Watts,  against  John  J.  Cain  and  oth- 
ers, constituting  the  county  dispensary  board 
for  Richland  county,  to  enjoin  respond^its 
from  maintaining  an  establishment  for  bot- 
tling beer  for  sale.    Dismissed. 

Bellinger  &  Welch,  for  plalntllE.  Thomas 
A  Thomas,  for  defendant 

JONES,  3.  The  petitioner  applied  in  the 
original  jurisdiction  of  this  court  for  a  rule 
requiring  respondents  to  show  cause  why 
they  should  not  be  perpetually  enjoined  from 
bottling  beer  for  gale,  and  maintaining  an 
establisbment  for  such  bottling.  The  re- 
spondents made  answer  to  the  rule  issued, 
and  also  submitted  a  demurrer  to  the  peti- 
tion for  insufficiency.  By  an  order  filed  June 
14,  1907,  this  court  dismissed  the  petition, 
and  the  reasons  therefor  will  now  be  briefly 
stated.  The  answer  raised  a  preliminary 
question,  that  the  name  of  the  state  was  used 
by  the  petitioner  without  the  consent  of  the 
Attorney  General  or  other  competent  authori- 
ty, and  that  the  proceeding  is  by  the  peti- 
tioner In  his  private  capacity  for  the  protec- 
tion of  a  private  right.  In  modem  practice, 
mandamus  is  not  regarded  as  a  prerogative 
writ  running  in  the  name  of  the  sovereign, 
but  as  ordinary  process  of  the  court,  avail- 
able'to  any  private  citizen,  to  protect  a  pri- 
vate right  when  it  is  an  appropriate  remedy. 
Therefore  the  use  of  the  name  of  the  state  in 
such  cases  Is  a  mere  form,  and  may  be  treat' 
ed  as  surplusage.  Lord  t.  Bates,  48  S.  0. 103, 
26  S.  E.  213;  Miister  v.  Spartanburg,  68  S. 
C.  3Q,  46  S.  B.  539.  The  petitioner  is  main- 
taining a  bottling  establishment  for  all  malt 
liquors  In  the  county  of  Richland,  having 
been  licensed  to  do  so  under  section  36  of  the 
Carey-Cothran  dispensary  act,  upon  paying  to 
the  county  dispensary  board  of  said  county 
the  required  license  fee  March  8,  1907.  The 
respondents  constitute  the  county  dispensary 
board  for  Richland  county  under  said  act, 
and,  conceiving  they  had  authority  to  do  so 
under  sections  6  and  12  of  said  act,  are  now 
buying  beer  In  bulk  and  causing  the  same  to 
be  bottled  In  a  bottling  plant  which  they 
have  established  for  the  purpose,  and  are  re- 
tailing the  same  through  the  county  dis- 
pensaries of  Richland  county,  claiming  that 
In  this  way  they  can  secure  better  beer  at  a 
lower  price  than  if  they  should  buy  ezduslve- 
ly  from  the  licensed  bottlers,  and  can  prevent 
a  monopoly  of  the  beer  business  by  said  li- 
censed bottlers,  but  that  they  stand  ready  to 
purchase  from  the  licensed  bottlers  whenever 
the  quality  of  their  beer  and  the  prices  quot- 
ed are  such  as  to  make  It  to  the  interest  of 
the  public  that  they  should  make  such  pur- 
chases. 


The  main  question  la  whether  sections  6 
and  12  of  the  said  act  authorize  respondents 
to  maintain  the  bottling  establishment.  Sec- 
tion 6  authorizes  the  members  of  the  county 
dispensary  board  to  buy  in  any  market  and 
retail  within  the  state  liquors  and  beverages 
as  provided  herein.  Section  12  provides: 
"The  county  dispensary  board  before  permit- 
ting any  dispensary  to  offer  any  liquor  for 
sale  shall  cause  the  same  to  be  put  Into  pack- 
ages of  not  less  than  one-half  pint  nor  more 
than  five  gallons,  and  seal  the  same.  The 
dispenser  shall  sell  by  the  package  only  and 
no  person  shall  open  the  same  or  drink  any 
of  the  contents  on  the  premises."  The  pow- 
er to  purchase  liquors  In  bulk  and  to  retail 
liquors  through  the  county  dispensaries  is 
undoubtedly  given;  and  we  think  It  also 
clear  that  the  power  to  cause  the  liquors  to 
be  put  into  certain  packages  and  sealed  nec- 
essarily involves  the  power  to  bottle  the 
same  through  such  agencies  as  they  may 
deem  best,  and  that  the  establishment  of  a 
bottling  plant  of  their  own  Is  not  beyond 
the  power  granted  in  the  act  If  the  Legis- 
lature had  Intended  that  the  liquors  purchas- 
ed In  bulk  by  the  board  should  t>e  turned 
over  to  licensed  bottlers  to  be  put  Into  pack- 
ages required  by  law,  other  language  would 
have  been  used.  "To  cause,"  according  to 
the  Century  Dictionary,  means  "(1)  to  act  as 
a  cause  or  agent  in  producing ;  effect ;  bring 
about  be  the  occasion  of ;  (2)  to  make ;  force; 
compel" — and,  according  to  Webster's  Inter- 
national Dictionary,  means  "to  effect  as  an 
agent;  to  produce;  to  be  the  occasion  of;  to 
bring  about;  to  bring  Into  existence;  to 
make."  The  language  is  certainly  broad 
enough  to  Include  the  power  to  effect  or  bring 
about  the  bottling  through  appliances  and 
Instrumentalities  under  their  direct  supervi- 
sion. If  the  power  to  establish  a  bottling 
plant  Is  not  expressly  given,  It  Is  necessarily 
Implied.  "Where  a  power  Is  conferred  by 
statute,  everything  necessary  to  carry  out  the 
power  and  make  It  effectual  and  complete 
will  be  implied."  24  A.  &  E.  Ency.  Law,  p. 
614,  and  cases  cited.  "What  Is  Implied  in  a 
statute  Is  as  much  a  part  of  it  as  what  is  ex- 
pressed." Wilson  V.  National  Bank  of  Nash- 
ville, 103  U.  S.  770,  26  L.  Ed.  488.  The  fact 
that  this  construction  would  authorize  the 
board  to  compete  with  petitioner  In  the  mat- 
ter of  bottling  is  not  a  fatal  objection,  al- 
though to  the  extent  of  the  loss  of  the  patron- 
age of  the  board  of  Richland  county  the 
value  of  petitioner's  license  to  him  would  be 
Impaired.  While  under  section  36  of  said  act 
the  petitioner  became  a  licensee  upon  the 
payment  of  the  annual  license  fee  to  the  Rich- 
land county  board,  the  license  was  not  grant- 
ed by  the  board  but  by  the  state  under  the 
statute,  so  that  the  same  authority  which  li- 
censed petitioner  empowered  the  respondents 
to  bottle.  There  being  no  exclusive  grant  to 
petitioner,  such  Impairment  of  the  value  of 
his  license  as  was  Incident  to  the  exercise  of 
the  power  conferred  li^n^espondents  U  with- 
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out  remedy.  CUj  of  JopUn  ▼.  Southwest 
Missouri  Light  Co..  191  U.  S.  160,  H,  Bnp.  Ct 
43,  48  L.  Bd.  127;  North  Springs  Water  Co. 
T.  Tacoma,  21  Wash.  BIT,  68  Pac  773,  47  L. 
B.  A.  214. 

The  respondents  have  argued  that  petition- 
er has  no  interest  to  make  this  controversy 
because  all  the  Interest  claimed  arises  under 
section  36  of  said  act,  and  that  said  section 
is  not  constitutional.  Respondents,  however, 
derive  all  their  authority  under  said  statute, 
have  no  interest  to  be  subserved  by  over- 
throwing It,  and  cannot  be  beard  to  assail  its 
constitutionality.  Eix  parte  Florence  School, 
43  S.  C,  16,  20  S.  B.  794:  Moore  t.  Napier, 
64  S.  C.  564,  42  S.  B.  997;  State  ▼.  Morris, 
67  S.  a  153,  46  8.  B.  17& 

The  petitioner  argues  against  the  constlto- 
tlonality  of  section  12  of  said  act  In  so  far 
as  it  authorizes  the  board  to  bottle  liquors, 
but  the  petition  raises  no  question  as  to  the 
constitutionality  of  the  statute,  and  any  dis- 
cussion of  that  subject  is  unnecessary.  The 
court  will  not  pass  upon  the  constitutionality 
of  a  statute,  unless  it  is  necessary  to  the  de- 
termination of  the  Issues  presented.  Kx  pai> 
te  Florence  School,  43  S.  0.  15,  20  S.  B.  794. 

Rule  discharged,  and  petition  dismissed. 


BISHOP  V.  VALLEY  PALLS  MFG.  CO. 

NOLEN  V.  SAME. 

(Supreme    Coart    of    South   Cardhia.    Oct   B, 

1907.) 

1.  Mandahds— Clebk   or   Coubtb— Abbitsa- 

■nOPJ   AND  AWABI>— ENTBT  Of  JtTDOltENT. 

Where  there  is  a  valid  award  under  a 
statutory  arbitration,  it  la  the  ministerial  duty 
of  the  clerk  of  the  court  to  enter  judgment  in 
accordance  with  the  award,  and  such  duty  will 
be  enforced  by  mandamus. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IMs- 
vol.  33,  Mandamus,  8  70.] 

2.  AfiBITBATION   AKD  AWABU— AOBEBICXNTB  TO 
ABBITBATB— CONSTBDCnOS. 

In  the  absence  of  express  stipulations  on 
the  subject  the  presumption  is  that  an  agree- 
ment is  for  a  statutory,  rather  than  a  common- 
law  arbitration. 
8.  Samb  —  Rejcediai,     Statutbb  —  Conbtbuo- 

noN. 

Statutes  providinc  tor  and  regulating  ar- 
bitration, and  authorizing  the  entrv  of  judnnent 
on  the  award  itself,  are  remedial,  and  should 
be  liberally  construed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  t  7-1 

4.  Samb— AoBKEUBNT— When  CoupijrnB. 

Under  the  statute,  an  agreement  for  arbi- 
tration is  complete  when  one  party  to  a  dis- 
pute proposes  arbitration  and  the  other  party 
assents  to  it  and  each  party  enters  into  bond 
in  double  the  amount  involved  to  faithfully 
ahide  the  result 
6.  Samb— Sblection  or  Abbitbatobs. 

The  selection  of  arbitrators  la  no  part  of 
the  agreement  for  arbitration  required  by  the 
statute,  and  the  fact  that  the  parties  agree  on 
the  arbitrators,  instead  of  requiring  them  to  be 
selected  in  the  manner  indicated  in  the  statute, 
does  not  preclude  the  arbitration  from  being  re- 
ferred to  the  statute. 
6.  Sauk. 

By  a  written  agreement  for  arbitration  the 
parties  to  an  action  followed  the  statute  by  bind- 


ing themselves  in  double  the  amount  Indicated 
bv  the  complaint  to  be  Involved  to  faithfully 
abide  the  result  of  the  arbitration,  defendant  also 
agreeing  to  pay  the  costs  of  the  arbitrators  of 
the  witnesses  and  of  any  court  officers  connect- 
ed with  the  arbitration.  Held  that  the  arbitra- 
tion should  be  regarded  as  statutory. 
7.  Samb— Revocation. 

Where  the  parties  to  an  action  had  agreed 
to  arbitrate  the  service  by  defendant  of  a  no- 
tice on  plaintiff  of  a  statement  of  defendant's 
position  that  the  agreement  contemplated  a 
common-law  and  not  a  statutory  arbitration 
was  not  a  revocation  of  the  agreement ;  defend- 
ant appearing  and  participating  In  the  arbitra- 
tion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  R.  Withea  Memmin- 
ger.  Judge. 

Actions  by  George  G.  Bishop  against  the 
Valley  Falls  Manufacturing  Company,  and 
by  O.  B.  Nolen  against  the  same  defendant 
From  a  decree  awarding  a  writ  of  mandamtu 
to  compel  the  entry  of  Judgment  in  favor  of 
each  plaintiff,  defendant  appeals.    Affirmed. 

Stanyame  Wilson,  for  appellant  Johnson 
&  Nash,  for  respondents. 

WOODS,  J.  This  Is  an  appeal  from  a  de- 
cree of  Judge  Memmlnger  awarding  a  writ 
of  mandamus  to  comi>el  the  clerk  of  the 
court  of  common  pleas  to  enter  Judgments  In 
favor  of  each  of  the  plaintiffs  on  awards  of 
arbitrators.  The  important  question  is  wheth- 
er the  agreement  contemplated  an  arbitra- 
tion under  Hm  statute  or  at  common  law; 
for.  If  there  was  valid  award  under  a  statu- 
tory arbitration,  then,  tinder  the  statute.  It 
was  the  clear  ministerial  duty  of  the  clerk 
to  enter  the  Judgment  In  accordance  with  the 
award. 

The  plaintiffs,  George  C.  Bishop  and  Mrs. 
C.  B.  Nolan,  had  Instituted  separate  actions 
against  Valley  Falls  Manufacturing  Company 
for  damage  to  their  lands  alleged  to  be 
flooded  by  the  defendant's  dam.  White  the 
actions  were  pending,  parties  to  the  suits 
made  the  separate  arbitration  agreements 
now  under  consideration.  The  agreements 
were  Identical,  and  we  first  consider  wheth- 
er on  their  face  without  respect  to  the  afB- 
davlts  before  the  circuit  judge,  they  show 
an  intention  of  the  parties  to  have  an  arbi- 
tration under  the  statute.  In  the  absence  of 
express  stipulations  on  the  subject,  we  think 
the  presumption  is  in  favor  of  a  statutory 
arbitration.  In  early  times  the  disposition 
of  the  courts  was  to  look  with  Jealousy  on 
arbitrations,  and  give  them  as  little  force 
as  possible,  but  later  and  more  intelligent 
judicial  sentiment  Is  strongly  in  their  favor. 
As  said  in  Greenville  v.  Spartanburg,  62  S. 
C.  125,  40  S.  B.  147,  "courts  favor  awards, 
and  will  Indulge  every  reasonable  presump- 
tion to  uphold  ithem,  and  whoever  assails 
them  has  the  burden  of  clearly  eatabHshlng 
their  Invalidity."  An  award  under  an  ar- 
bitration at  common  law  was  not  the  end 
of  the  matter,  for,  unless  the  losing  party 
chose  to  comply  with  it,  the  successful  party 
was  obliged  to  Incur  the  delax^and  expense 
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of  bringing  his  action  to  enforce  compliance. 
To  remedy  this  defect,  many  states  bare 
passed  statutes  proriding  for  and  regulating 
arbitration,  and  antborlzlnc  tbe  entry  of 
Judgment  on  tbe  award  itself.  Tbe  statutes 
are  remedial,  and  sbould  be  liberally  constru- 
ed, so  as  to  advance  tbe  legislative  purpose 
of  putting  an  end  to  litigation.  Wben  parties 
enter  into  an  agreement  designed  to  end  lit- 
igation, tbelr  contract  as  far  as  its  language 
win  allow  should  be  construed  to  be  efCectual 
and  complete  to  tbat  end.  Hence,  wben  on 
Its  face  the  contract  may  be  regarded  as  pro- 
viding for  eitber  a  statutory  arbitration  or 
an  arbitration  at  common  law.  It  should  be 
referred  to  the  statute. 

The  defendant  insists,  bowever,  tbe  agree- 
ment cannot  be  referred  to  tbe  statute  be- 
cause tbe  arbitrators  were  agreed  on,  and  not 
■elected  by  tbe  parties,  as  required  by  tbe 
statute.  Tbe  views  of  other  courts  give  us 
little  aid  on  this  point,  because,  for  the  moat 
part,  they  relate  to  statutes  quite  difFerent 
from  ours.  Our  statute  is  somewhat  peculiar 
in  language,  but  very  simple.  The  agree- 
ment for  arbitration  Is  complete  when  one 
par^  to  a  dispute  proposes  arbitration  and 
tbe  other  assents  to  It,  and  each  party  enters 
Into  bond,  in  double  tbe  amount  Involved,  to 
faithfully  abide  the  result.  The  selection  of 
arbitrators  Is  no  part  of  the  agreement  re- 
quired by  the  statute.  After  the  agreement 
has  been  made,  the  statute  provides  a  method 
of  selection,  so  that  there  may  be  no  reason 
for  difference  between  tbe  parties  <m  the 
point.  But  this  Is  nothing  more  than  con- 
ferring on  each  party  the  right  to  demand 
tbat  tlie  arbitrators  be  selected  In  the  manner 
indicated  by  tbe  statute.  This  right,  like  all 
others,  may  be  waived  by  agn^eement  of  tbe 
parties  to  select  the  arbitrators  in  some  other 
way.  Hence  it  is  illogical  to  say  an  arbitra- 
tion cannot  be  referred  to  tbe  statute  merely 
because  the  parties  agree  on  tbe  arbitrators, 
Instead  of  exercising  the  right  to  require 
tbem  to  be  selected  In  the  manner  indicated 
in  the  statute.  For  these  reasons  alone,  we 
think  the  arbitration  should  be  regarded  stat- 
utory. But  the  written  agreement  indicates 
on  its  face  an  intention  to  proceed  under  tbe 
statute.  In  it  the  parties  followed  the  stat- 
ute by  binding  themselves  in  double  the 
amount  Indicated  by  the  complaint,  to  be  In- 
volved to  faithfully  abide  the  result  of  tbe 
arbitration.  In  addition  to  this,  the  Valley 
Falls  Manufacturing  Ck>mpany  agreed  '^ 
pay  the  costs  of  the  arbitrators,  of  the  wit- 
nesses, and  of  any  court  officers  connected 
with  said  arbitration."  Unless  the  arbitra- 
tion was  to  result  In  a  judgment  as  provided 
by  tbe  statute,  court  officers  would  have  bad 
no  costs  in  connection  with  it,  and,  in  using 
this  language,  the  parties  must  have  had  in 
contemplation  tbe  costs  of  entering  the  Judg- 
ment 

The  defendant  further  contends,  even  if  the 
agreement  to  arbitrate  should  be  referred  to 
tbe  statute,  It  was  revoked  before  action 


under  It,  and  therefore  no  Judgment  could  be 
entered  on  the  award.  This  claim  of  revoca- 
tion rests  on  the  service  of  a  written  notice 
<m  the  plalntlfTs  l>^ore  the  arbitrators  bad 
acted.  But  this  notice  was  notbing  more- 
than  a  statement  of  defendant's  position  that 
the  agreement  contemplated  a  common-la  w^ 
and  not  a  statutory,  arbitration.  So,  far 
from  repudiating  tbe  agreement  tbe  defend- 
ant appeared  and  participated  In  tbe  arbitra- 
tion. The  defendant's  expression  of  opinion 
aa  to  tbe  effect  of  its  written  agreonent  ob- 
viously was  not  a  revocation. 

Tbe  Judgment  of  this  court  is  tbat  tbe 
Judgment  of  tbe  circuit  court  be  afflrmed. 


SALEM   R.   CO.   V.  D.   W.   AIJ>EBMAN  * 
SONS  CO. 

(Sapreme  Court  of  South  Carolina.    Aug.   19; 

1907.) 
BiaNKiiT  DoKAin  —  Pbivats  Business  Cob- 
FOBATions— Rahjioao  Cbossinos. 

Under  Civ.  Code  1902,  8  1885,  providing 
that  private  bnniness  corporations  organized  un- 
der tbe  article  shall  have  power  to  operate 
railroads,  tramways,  tampikes,  or  canau  for 
their  own  use,  and  have  the  right  to  cross  an^ 
existing  railroad  or  public  roads,  as  is  provided 
by  law  for  railroad  corporations,  but  shall  have 
no  power  to  condemn  lands,  except  for  crossing 
any  existing  railroads,  evidence  held  to  show 
that  it  was  essential  for  the  business  wiUi  which 
the  private  railroad  in  question  was  connected 
that  it  be  extended  in  the  direction  soagbt,  and 
that  there  is  a  reasonable  necessity  for  it  to 
condemn  a  crossinE  over  an  existing  railroad, 
where  it  is  doubtfol  that  it  could  obtain  a  way 
from  private  individuals  by  purchase. 

Appeal  from  Common  Pleas  Circuit  Ooiart 
of  Clarendon  County ;  Hydrick,  Judge. 

Action  by  the  Salem  Railroad  Company 
against  the  D.  W.  Alderman  &  Sons  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Jos.  F.  Rhame,  J.  H.  Lesesne,  and  Wilcox 
&  Wilcox,  for  appellant  Wilson  &  I>a  Rant, 
for  respondent 

WOODS,  J.  Tbe  Salem  Railroad  to  a  cor^ 
poratlon  organized  under  tbe  laws  of  the- 
state,  operating  a  railroad  In  Williamsburg 
and  Clarendon  counties.  Tbe  D.  W.  Alder- 
man &  Sons  Company,  is  a  private  corpora- 
tion organized  under  the  laws  of  tbe  states 
engaged  In  the  manufacture  of  lumber,  and. 
In  connection  with  its  business,  operating  pri- 
vate railroads  for  the  purpose  of  conveying 
timber  to  its  mill  at  AIcolu,  S.  C.  In  Febru- 
ary, 1906,  the  D.  W.  Alderman  &  Sons  Com- 
pany served  notice  on  tbe  Salem  Railroad 
Company  that  It  required  a  right  of  way 
20  feet  in  width  across  tbe  railroad  at  a 
certain  point  in  Clarendon  county.  Tbe  Sa- 
lem Railroad  Company  duly  signified  Its  re- 
fusal to  allow  such  right  of  way  to  be  taken. 
Thereafter,  under  tbe  petition  filed  by  tbe 
D.  W.  Alderman  &  Sons  Company,  the  clerk 
of  tbe  court  of  common  pleas,  acting  under 
tbe  statute,  was  about  to  Impand  a  Jury  to- 
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asaess  damages  for  tbe  right  of  way,  wben 
the  Salem  Bailroad  Company,  denying  tbe 
right  of  condemnation,  brought  this  action 
for  Injunction.  The  denial  of  the  right  of 
condemnation  rests  on  tbe  allegation  of  the 
complaint  that  the  crossing  will  be  danger- 
ous, causing  annoyance  to  the  plaintiff  and 
Interruption  of  its  business,  and  "that  the 
def«idant  herein  does  not  require  the  use  of 
tbe  right  of  way  above  described  over  and 
across  the  railroad  of  this  plaintiff  for  the 
purpose  of  transporting  timber  and  other  ar- 
ticles to  and  from  Its  mill,  but,  on  the  con- 
trary, has  or  can  procure  a  right  of  way  for 
Its  railroad  by  which  to  reach  its  property 
without  crossing  the  railroad  of  this  plain- 
tiff." A  temporary  injunction  was  granted 
by  Judge  Gage.  The  case  was  tried  before 
Judge  Hydrlcli:,  who  dissolved  the  Injunction 
and  dismissed  the  complaint  The  single  ex- 
ception charges  error  In  tbe  circuit  court's 
finding  of  fact  that  a  reasonable  necessity 
for  the  crossing  existed  at  the  time  this  ac- 
tion was  commenced. 

The  defendant,  being  a  private  business 
corporation,  has  no  right  of  condemnation 
beyond  that  conferred  by  Civ.  Code  1902,  i 
188S:  "Corporations  organized  for  any  pur- 
pose under  the  provlslona  of  this  article 
shall  have  power  to  construct  and  operate 
a  railroad,  electric  railway,  tramway,  turn- 
pike or  canal,  for  their  own  use  and  purpos- 
es, and  shall  have  the  right  to  effect  a  cross- 
ing with  any  existing  railroad  or  public  roads 
as  is  now  provided  by  law  for  railroad  cor- 
porations; but  they  shall  have  no  power  t6 
condemn  lands  except  for  crossing  any  exist- 
ing railroad  or  public  load,  as  herein  provid- 
ed." It  would  require  a  lengthy  analysis  of 
tbe  evidence  to  make  plain  the  precise  situa- 
tion of  the  proposed  crossing  in  relation  to 
the  timber  the  defendant  finds  it  necessary  to 
reach  by  Its  private  railroad.  The  statement 
of  these  salient  facts  will  be  sufficient  The 
defendant's  private  railroad  already  crosses 
the  plaintiff's  railroad,  and  this  would  be  a 
crossing  back  on  a  curve  where  It  is  desirable 
for  many  reasons  not  to  have  crossings,  or 
any  other  obstacle  to  the  continuous  move- 
ment of  trains.  Tbe  plaintiff  railroad  runs 
only  one  train  a  day  each  way.  While  It 
hauls  some  guano  and  other  freight  for  the 
public,  its  main  business  is  the  transporta- 
tion of  logs  and  lumber  for  its  principal  own- 
er, Mr.  Wilson.  The  defendant  could  reach 
Its  timber  by  a  route,  just  as  convenient, 
leading  over  the  lands  of  private  owners, 
without  crossing  the  plaintiff  railroad.  But 
as  will  be  seen  by  reference  to  the  statute 
aljove  quoted,  the  law  confers  on  the  defend- 
ant no  authority  to  condemn  a  right  of  way 
over  the  lands  of  individuals.  W.  D.  Mc- 
Fadden  is  one  of  the  private  owners  whose 
consent  would  be  essential  to  the  defendant 
taking  the  route  suggested  by  the  plaintiff 
over  the  lands  of  others ;  and  tbe  effort  was 
made  to  prove  his  willingness  to  sell  defend- 
ant a  right  of  way  at  a  reasonable  price. 


Had  tbe  plaintiff  been  able  to  show  that  the 
necessary  rights  of  way  over  this  land  and 
that  of  other  persona  could  be  procured  for 
a  reasonable  price,  it  would  have  had,  un- 
der the  circumstances,  strong  reason  to  ask 
for  a  permanent  injunction  against  the  cross- 
ing of  its  railroad.  But,  considering  tbe  re- 
fusal of  McFadden  to  name  any  price  for 
the  right  of  way,  in  connection  with  his  at- 
titude to  Wilson  and  Alderman,  the  persons 
mainly  interested  in  tbe  suit  It  Is  highly  im- 
prolmble  the  defendant  could  have  acquired 
a  right  from  him  for  a  reasonable  price. 

We  think  these  are  the  correct  conclusions 
to  be  drawn.  The  extension  of  tbe  defend- 
ant's railroad  is  essential  to  the  conduct  of 
its  business.  It  has  no  right  to  condemn  tbe 
lands  of  private  owners;  and  its  ability  to 
acquire  by  purchase,  at  a  reasonable  price, 
rights  of  way  over  the  lands  of  private  own- 
ers, was  shown  to  be,  at  least,  extremely 
doubtful.  The  condemnation  of  the  crossing 
over  the  plaintilT's  railroad  Is  therefore  nec- 
essary ;  the  case  falling  well  within  the  rule 
of  reasonable  necessity  laid  down  in  South 
Carolina  Railroad  Company  v.  Blake,  9  Rich. 
Law,  228,  and  Riley  v.  Union  Station  Com- 
pany, 71  S.  C.  489,  61  S.  B.  485. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


ARMOUR  &  CO.  V.  ROSS  et  al.* 

(Supreme  Court  of  South  Carolina.    Oct  2, 
1907.) 

1.  Bailkent— RiaHTS  OF  THiBb  Pebsonb. 

An  agreement  by  a  broker  to  sell  tbe  goods 
of  anotlier,  title  to  remain  in  the  latter  until 
sold,  creates  a  Iwllment  within  Civ.  CoJe 
1902,  g  2665,  providlnf  that  every  agreement 
whereby  the  bauor  reserves  title  to  himself  shall 
be  void  as  to  subsequent  purchasers  without 
notice,  unless  recorded,  and  the  agreement  must 
be  recorded  to  be  valid  against  subsequent  pur- 
chasers of  the  broker. 

Civ.'  Code  1902.  {  265S,  providing  that 
vrery^  agreement  whereby  a  bailor  reserves  title 
to  himself  shall  be  void  as  against  subsequent 
creditors  unless  recorded,  has  no  reference  to 
simple  or  unsecured  creditors,  but  applies  only 
to  those  whose  claims  have  been  reduced  to 
judgment,  or  to  those  holding  liens  on  the  pr(^ 
erty  iiefore  receiving  notice  of  the  unrecorded 
agi-eement,  notwithstanding  section  24o6,  as 
amended  in  1898  (22  Stat,  at  Large,  p.  746), 
which  provides  that  conveyances  of  land,  etc., 
shall  b«  void  as  against  subsequent  lien  or  sim- 
ple contract  ^editors,  unless  recorded;  the  lat- 
ter section  being  distinct  from  the  former. 
S.  Sahk. 

Where  the  transaction  bv  which  one  became 
a  creditor  of  a  bailee  was  distinct  from  that  in 
which  he  purchased  tbe  chattels  in  possession  of 
the  bailee,  and  he  was  not  a  creditor  within 
Civ.  Code  10O2,  {  26."')5,  providing  that  every 
agreement  between  bailor  and  bailee  wherel>y 
the  bailor  reserves  title  to  himself  shall  b« 
void  as  to  subsequent  creditors,  unless  recorded, 
his  claim  was  not  such  a  consideration  as  could 
make  him  a  purchaser  for  value  without  no- 
tice, within  the  statute. 
4.  Samb— Natttbx  and  Bi^ements. 

Bailment  is  the  delivery  of  goods  for  some 

purpose  on  a  contract  express  or  implied,  that 

*FOr  opinion  on  rebeartng,  see  6t  S.£.  1133.1 
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after  the  purpose  tuts  been  fnlfilled  tbe^  Bhonid 
be  redellverea  to  the  bailor,  or  otherwise  dealt 
with  according  to  his  direction*,  or  kept  until 
he  reclaims  them. 
Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Olrcnit  Court 
of  Cherokee  County;   O.  G.  Dantzler,  Judge. 

Action  by  Armour  &  Co.  against  M.  L. 
Ross  and  others.  From  a  Judgment  tor  de- 
fendants, plaintiff  appeals.  Reversed  and  re- 
manded for  new  trial. 

J.  C.  Jefferles,  for  appellant  Butler  &  Os- 
borne, for  respondents. 

GARY,  A.  J.  This  Is  an  action  to  recover 
tbe  value  of  goods  alleged  to  have  been  con- 
verted by  tbe  defendants  to  their  own  use. 
This  is  tbe  second  appeal.  The  first  is  re- 
ported in  75  S.  C.  201,  65  &  E.  315.  Tbe  com- 
plaint alleges  that  at  the  time  berdnafter 
mentioned  the  plaintiff  was  the  owner  of  a 
quantity  of  bacon  and  lard,  of  the  value  of 
$1,353.41;  that  at  said  time  the  pr<^erty  was 
in  possession  of  defendant  St.  John  Butler, 
as  plaintiff's  agent,  and  was  In  his  hands 
tqran  consignment;  that  on  or  about  the  20th 
Of  August,  1901,  tbe  defendants,  knowing 
that  the  plaintiff  was  owner  of  said  prop- 
erty, and  in  order  to  pay  an  old  debt  due 
the  defendant  St  John  Butler  to  his  code- 
fendants,  H.  L.  Ross  and  W.  A.  Turner  un- 
lawfully and  wrongfully  converted  the  same 
to  their  own  use,  and  placed  It  out  of  tbe 
possession  of  said  agent  who  thereupon  left 
the  state,  and  that  the  defendants  Boss  and 
Tnmer  detained  and  concealed  said  property 
from  tbe  plaintiff  for  the  purpoae  of  appro- 
priating It  to  their  own  use.  The  defendants 
Ross  and  Turner  In  their  original  answer, 
upon  which  they  went  to  trial  the  first  time, 
denied  the  allegations  of  tbe  complaint  and 
set  up  as  a  defense  that  they  were  purchas- 
ers for  valuable  consideration  without  notice. 
After  the  case  was  remanded  for  a  new  trial, 
the  defendants  amended  their  answer  by  al- 
leging, also,  that  they  were  subsequent  cred- 
itors for  valuable  consideration  without  no- 
tice. At  least  a  part  of  the  Indebtedness  was 
contracted  about  the  8th  of  June,  1001,  at 
which  time  the  property  in  question  was  In 
the  possession  of  St  John  Butler,  which  was 
more  than  two  months  before  he  is  alleged 
to  have  sold  the  property.  The  Jury  ren- 
dered a  verdict  in  favor  of  the  defendants, 
and  the  plaintiff  appealed. 

The  first  assignment  of  error  is  because  his 
honor,  the  presiding  Judge,  ruled  that  the 
agreement  entered  into  between  the  plaintiff 
and  St  John  Butler  was  null  and  void  as  to 
subsequent  creditors  or  purchasers  for  valu- 
able consideration  without  notice,  as  it  was 
not  recorded  within  the  time  required  by  sec- 
tion 2655  of  the  Civil  Code  of  1902,  which  Is 
as  follows:  "Every  agreement  between  the 
vendor  and  vendee,  bailor  or  bailee  of  person- 
al property,  whereof  the  vendor  or  bailor 
shall  reserve  to  himself  any  interest  in  the 
same,  shall  be  ntill  and  void  as  to  sul>sequent 


creditors  or  purchasers  for  valuable  consid- 
eration without  notice,  unless  tbe  same  be 
reduced  to  writing  in  tbe  manner  now  pro- 
vided by  law,  for  the  recording  of  mortgages; 
but  nothing  herein  contained  shall  apply  to 
livery  stable  keepers.  Inn  keepers,  or  any 
other  persons  letting  or  hiring  property  for  a 
temporary  use,  or  depositing  such  property 
for  the  purpose  of  having  repairs  or  work  or 
labor  done  thereon."  The  agreement  made 
between  the  plaintiff  and  St  John  Butler 
was  In  form  an  Instrument  of  writing,  dated 

the day  of  June,  1890,  directed  to  St 

John  Butler,  signed  by  Armour  &  Co.,  and 
containing,  among  otbers,  the  following  pro- 
visions: "Upon  your  acceptance  in  writing 
indorsed  hereon,  you  are  constituted  our 
broker  and  commission  merchant  Gaflney,  S. 
0.,  to  sell  provisions  and  products,  as  we  may 
offer  through  or  consign  to  you,  or  to  your 
caro  tor  that  purpose,  upon  tbe  following 
conditions:  (1)  The  title  of  all  goods  Is  to 
remain  in  us  until  sold  by  yon,  in  accord- 
ance with  the  terms  fixed  by  us,  and  when 
sold,  the  proceeds  of  sale  shall  at  all  times 
be  the  property  of  Armour  &  Co.,  and  you 
shall  any  titme  deliver  any  or  all  unsold 
goods  to  whomsoever  Armour  &  Go.  may  au- 
thorize to  receive  them."  St  John  Butler 
accepted  the  terms  of  the  proposed  contract 
In  8  Bnc.  of  Law,  733,  the  word  "bailment" 
Is  defined  as  follows:  "Bailment  is  the  de- 
livery of  goods  for  some  purpose,  upon  a  con- 
tract expressed  or  implied,  that  after  tbe 
purpose  has  been  fulfilled  they  shall  be  re- 
delivered to  the  tiallor,  or  otherwise  dealt 
with  according  to  bis  directions,  or  kept  un- 
til he  reclaims  them."  The  agreement  here- 
in Is  embraced  within  this  definition.  Sec- 
tion 2655,  Civ.  Code  1002,  was  construed  in 
the  case  of  Ludden  ft  Bates  v.  Duscnbury. 
27  S.  C.  467,  4  S.  El  60,  In  which  there  was  an 
agreement  stipulating  for  tbe  hiring  of  an 
organ,  valued  at  |95,  for  the  term  of  nine 
months,  at  a  monthly  rental  of  $10,  with  an 
option  to  tbe  bailee  to  buy  It  at  any  time 
within  that  period  at  the  said  valuation,  in 
which  case  the  money  paid  for  the  rental 
should  be  deducted  from  the  purchase  money. 
The  court  held  that  it  was  not  a  mortgage, 
nor  a  conditional  sale,  but  a  contract  of  hir- 
ing only,  with  an  optl<m  to  buy  at  a  future 
time,  and  that  the  agreement  not  having  been 
recorded  in  the  manner  provided  by  said  sec- 
tion, was  void  as  to  a  purchaser  of  the  pit^ 
erty  at  sberlfTs  sale  under  a  Judgment  re- 
covered against  the  bailee  by  a  subsequent 
creditor  for  valuable  consideration  without 
notice.  The  court  concludes  with  the  follow- 
ing statement  of  tbe  law:  "It  will  thus  be 
seen  that  tbe  law  as  It  now  stands  and  «s  it 
stood  when  the  agreement  here  in  controversy 
was  made  is  no  longer  confined  to  verbal 
agreements,  but  extends  to  every  agreement 
and  It  covers  agreements  between  bailor  and 
bailee,  as  well  as  those  between  vendor  and 
vendee,  and  that  all  such  agreements  must  he 
reduced  to  writing  and  recorded  Uke  mort- 
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gages,  In  order  to  make  them  valid  against 
tbe  claims  of  subsequent  creditors  or  pur- 
cbasers  for  valuable  consideration  without 
notice.  Inasmuch,  therefore,  as  the  agree- 
ment here  in  question  was  never  recorded, 
and  Inasmuch  as  there  is  no  evidence  that 
the  defendant,  who,  as  we  have  seen,  must  be 
regarded  as  a  subsequent  purchaser,  ever  had 
any  notice  of  the  agreement,  it  Is  quite  clear 
that,  even  regarding  the  agreement  as  a  con- 
tract, not  of  sale,  but  a  contract  of  hiring, 
which  Is  a  bailment,  the  defendant  was  en- 
titled to  recover."  The  exceptions  raising 
this  question  are  overruled. 

Hie  next  error  assigned  Is  because  his 
honor,  the  presiding  Judge,  refused  to  direct 
a  verdict  or  grant  a  new  trial,  on  the  ground 
that  there  was  no  testimony  whatever  tend- 
ing to  sustain  the  defense  that  the  defendant 
Robs  was  a  creditor  or  purchasor  for  valuable 
consideration  without  notice.  Uiran  the  for- 
mer hearing  of  this  case,  before  the  defense 
was  amended  by  alleging  that  he  was  not 
only  a  purchaser,  but  a  subsequent  creditor 
for  value  without  notice,  this  court  used  the 
following  language:  "There  Is  testimony  to 
the  effect  that  the  defendants  were  purchas- 
ers, and  that  they  did  not  have  notice  of 
the  agreement  hereinbefore  mentioned  be- 
tween the  plaintiff  and  Butler;  but  the  de- 
fendants failed  to  introduce  any  testimony 
whatever  tending  to  show  that  there  was 
such  consideration  as  equity  recognized  in 
support  of  their  defense.  On  the  contrary, 
the  testimony  of  the  defendant  Ross  was  to 
the  effect  that  the  sale  of  the  articles  to 
hfan  by  Butler  was  based  upon  the  considera- 
ttoa  of  past  Indebtedness,  which  is  not  suffi- 
cient to  sustain  said  defense.  Quite  a  dif- 
ferent question  would  be  presented  if  the  ap- 
peal Involved  the  construction  of  section  2456 
of  the  Civil  Code,  as  that  section  was  amend- 
ed In  1898  (22  St  at  Large,  p.  746),  by 
adding  flte  words:  'Whether  simple  contract 
creditors  or  Hen  creditors.'  Marsh  v.  Ram- 
say, 57  8.  G  121,  35  S.  B.  433."  In  deter- 
mining ui>on  that  hearing  whether  Ross  was 
a  purchaser  for  valuable  consideration  with- 
out notice,  the  question  whether  be  was  such 
a  creditor  as  the  statute  contemplated  was 
necessarily  involved,  and.  If  this  court  had 
entertained  the  view  that  he  was  such  cred- 
itor. It  would  have  been  compelled  to  rule 
that  he  was  entitled  to  the  protection  of  the 
statute.  In  such  a  case  he  would  have  had 
the  right,  under  Judicial  proceedings,  to  sub- 
ject the  property  to  the  payment  of  his  in- 
debtedness, or  to  become  the  purchaser  of  the 
property,  in  consideration  of  said  indebted- 
ness, provided  he  did  not  have  notice  of  the 
agreement  at  the  time  of  his  purchase.  The 
statute,  however,  does  not  have  reference  to 
simple  or  unsecured  creditors,  but  to  those 
whose  claims  have  been  reduced  to  Judgment, 
to  to  those  holding  other  liens  on  the  prop- 
erty, before  receiving  notice  of  the  unrecord- 
ed instrument  King  v.  Fraser,  23  S.  C.  543 ; 
Carrawoy  v.  Carraway,  27  S.  a  676,  6  8.  B. 


157 ;  Summers  v.  Brice,  36  8.  C.  204,  15  8.  TH 
874;  Turpin  v.  Sudduth,  53  8.  C.  295,. 31  8. 
E.  245,  306;  Armstrong  v.  Oarwile,  56  8.  O. 
463,  35  8.  E.  196.  The  respondents'  attorneys 
rely  upon  the  case  of  Herring  Co.  v.  Cannon, 
21  8.  C.  212,  53  Am.  Rep.  681,  to  show  that 
Ross  was  entitled  to  the  protection  of  the 
statute.  The  facts  of  that  case  were  as  fol- 
lows: In  August  1880,  Herring  &  Co.  sold 
and  delivered  to  E.  8.  Griffin  a  safe  for 
1106.68,  payable  January  1  and  April  1, 1881, 
and  took  notes  therefor,  in  which  they  r»- 
served  the  titje  to  said  safe  In  themselves  un- 
til paid  for,  but  failed  to  record  the  notes. 
After  the  purchase  of  the  safe,  and  while  It 
was  In  Griffin's  possession,  Orlffln  contracted 
debts  with  two  different  Arms,  who  had  no 
notice  of  Herring's  claims,  ^ese  creditors 
sued  Orlffln,  and  attached  the  safe,  and  recov- 
ered Judgment  for  their  debts  before  tb^  liad 
any  notice  of  Herring  Sc  Co.'s  claim.  The 
safe  was  sold  by  the  sheriff  under  the  attach- 
ment proceedings.  Jas.  F.  Izlar,  who  was 
notified  of  Herring  ft  Co.'s  claims,  bought  the 
safe  at  the  sale,  and  afterwards  sold  It  to 
Cannon,  the  defendant  The  court  used  the 
following  language  :  "It  Is  conceded  In  the 
case  that  the  safe  was  seized  and  sold  under 
legal  process  issued  by  subsequent  creditors 
without  notice,  and  therefore  It  is  unneces- 
sary to  Inquire  whether  Izlar,  the  first  pur- 
chaser, or  Cannon,  to  whom  he  sold,  had 
actual  notice  of  plaintiff's  claim  at  the  time 
of  their  respective  purchases.  The  purchase 
at  the  sheriff's  sale  for  the  benefit  of  suing 
creditors,  admitted  to  be  subsequent  creditors 
without  notire,  gave  to  the  purchaser  that 
protection  which  Is  extended  to  the  class  to 
which  the  creditor  in  execution  belonged, 
whether  he,  the  purchaser,  had  actual  notice 
or  not"  That  case  is  not  conclusive  of  the 
question  under  consideration,  as  it  was  there- 
in conceded  that  those  under  whose  attach- 
ment proceedings  the  safe  was  sold  were 
subsequent  creditors  for  value  without  notice. 
The  amendment  to  section  2456  of  the  Civil 
Code  In  1898  by  Inserting  the  words,  "wheth- 
er simple  contract  creditors  or  Hen  credit- 
ors," Is  not  applicable,  as  that  section  and 
section  2655  are  separate  and  distinct;  and. 
If  the  Legislature  had  Intended  to  amend 
the  latter  section,  it  would  have  been  very 
easy  to  have  so  expressed  its  Intention. 
Finally,  our  reason  for  ruling  that  the  de- 
fendant Ross  was  not  entitled  to  the  pro- 
tection of  the  statute  Is  that  the  transac- 
tion by  which  he  became  a 'creditor  of  8t 
John  Butler  was  separate  and  distinct  from 
that  In  which  he  purchased  the  property ;  and, 
as  he  was  not  such  a  creditor  as  came  within 
the  purview  of  the  statute,  his  indebtedness 
was  not  such  a  consideration  as  could  sustain 
the  defense  of  purchaser  for  value  without 
notice. 

The  thirteenth  and  fifteenth  exceptions  can- 
not be  sustained,  as  the  propositions  for  which 
the  appellant  contends  were  inapplicable  to 
the  case  under  the  pleadings  and  testlmoiur. 
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It  Is  the  Jndgment  of  tbls  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  caae  remanded  for  a  new  trlaL 

WOODS,  J.  (diBsenting).  I  dissent,  as  I 
am  unable  to  agree  that  the  amendment  of 
1898  (22  St  at  I<arge,  p.  746),  making  section 
2456  of  Civil  Code  apply  to  the  protection 
of  simple  contract  creditors,  as  well  as  Hen 
creditors,  had  no  effect  on  section  2666,  re- 
quiring record  of  certain  agreements  between 
Tender  and  vendee  and  bailor  and  bailee.  By 
the  act  of  1876  (16  St  at  Large,,  p.  82)  It  was 
provided  deeds,  mortgages,  and  other  specl- 
fled  papers  "and  generally  all  Instruments  of 
writing  now  required  by  law  to  be  recorded," 
etc.,  should  be  valid  so  as  to  affect  subsequent 
creditors  or  purchasers  without  notice  only 
when  recorded  within  40  days.  In  1882  an 
act  was  passed  providing:  "EWery  agreement 
between  the  vendor  and  vendee,  bailor  and 
bailee,  of  personal  property,  whereby  the  ven- 
dor or  bailor  shall  reserve  to  himself  any  in- 
terest In  the  same,  shall  be  null  and  void 
as  to  subsequent  creditors  or  purchasers  for 
valuable  consideration  without  notice  unless 
the  same  be  reduced  to  writing  and  recorded 
in  the  manner  now  provided  by  law  for  re- 
'Cordlng  of  mortgages:  provided,  that  noth- 
ing herein  contained  shall  apply  to  livery  sta- 
i>le  keepers,  or  Inn  keepers,  or  any  other  per- 
sons letting  or  hiring  property  for  a  tempo- 
rary purpose."  18  St  at  Liarge,  p.  35.  Clear- 
ly the  main  purpose  and  effect  of  this  act  was 
to  make  agreements  of  the  kind  mentioned 
between  vendors  and  vendees,  and  bailors  and 
bailees,  "Instruments  required  by  law  to  be 
recorded,"  within  the  meaning  of  the  act  of 
1876,  and  such  Instruments  fell  as  fully  un- 
der that  statute  as  If  the  statute  had  been 
amended,  and  the  agreements  between  ven- 
dors and  vendees,  and  bailors  and  bailees, 
bad  been  mentioned  along  with  deeds  and 
mortgages.  When,  therefore,  the  statute  of 
1876  was  amended  in  1898  to  the  form  of 
section  2456  of  Civil  Code,  so  as  to  protect 
not  only  subsequent  Hen  creditors,  but  also 
subsequent  simple  contract  creditors,  the 
amendment  applied  to  all  "instruments  re- 
quired by  law  to  be  recorded,"  and  agree- 
ments between  bailors  and  bailees  like  that 
involved  In  this  case  are  such  Instruments. 

For  these  reasons,  I  think  the  Judgment  of 
the  circuit  court  should  be  affirmed. 


CUMMINS  T.  ATIjANTIO  COAST  MNB  B. 
00. 

(Supreme  (3onrt  of  South  Carolina.    Aug.  20, 
1907.) 

1.  Cabbierb— Delat  in  Frkioht— Aotiow  MB 
Damages. 

A  complaint  alleging  that  defendant  car- 
rier unreasonably  delayed  a  shipment  for  one 
day.  without  alleging  negligent  delay,  held  to 
-state  a  cause  of  action  in  contract  against  the 


carrier  for  failure  to  transport  with  reasonable 
dispatch. 

[Ed.  Note^— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  f  43&] 

2.   SaVB— RKASONABIX    DrLIOKNCK. 

The   issue   of   reasonable  diligence    in    the 
shipment  of  freight  Is  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  I  449.] 

Appeal  from  Cionunon  Pleas  Circuit  Court 
of  Charleston  (bounty ;  Aldrlch,  Judge. 

Action  by  B.  li.  Cummins  against  tbe  At- 
lantic Coast  Line  Railroad  Company.  From 
an  order  overruling  a  demurrer,  the  defoidant 
appeals.    Affirmed. 

W.  Huger  FItzsImons  and  T.  Moultrie  Mor- 
decal,  for  appellant  Legaie  ft  Hoiman,  for 
req>ondent 

OART,  A.  J.  This  Is  an  action  to  recover 
damages  for  the  alleged  delay  in  tbe  trans- 
portation of  freight 

The  complaint  sets  forth  three  causes  of 
action,  the  first  of  which  alleges  "that  on  the 
8th  day  of  May,  1905,  the  plaintiff  delivered 
to  the  defendant,  at  Meggetts,  S.  C,  a  sta- 
tion on  its  line  of  road,  220  crates  of  cabbage; 
that  the  same  were  received  for  transporta- 
tion to  the  city  of  New  Tork,  there  to  be  de- 
livered to  certain  commission  merchants  for 
sale  for  the  account  of  the  plaintiff,  that  the 
cabbage  should  have  been  delivered  to  the 
said  commission  merchants  on  the  11th  day  of 
May,  1905,  but  that  the  same  were  unreason- 
ably delayed  In  transportation  for  one  day. 
and  were  not  delivered  until  the  12th  day  of 
May,  1905;  that,  by  reason  of  such  delay 
in  transportation,  the  cabbage  were  rendered 
worthless,  and  the  same  resulted  in  a  total 
loss  to  the  plaintiff;  that,  if  said  cabbage 
had  been  received  in  due  time  and  In  good 
condition,  the  plaintiff  could  have  realized  a 
net  profit  of  85  cents  per  crate,  whereby  the 
plaintiff  has  been  damaged  In  the  sum  of 
$187."  The  second  and  third  causes  of  ac- 
tion are  similar  to  the  first  The  defendant 
demurred  to  the  complaint,  and  to  each 
cause  of  action,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  (1)  In  that  it  is  not  alleged  that  the 
delay  was  negligent;  and  (2)  in  that  it  is 
alleged  that  the  delay  was  only  one  day. 
which  is  not  sufficient  to  raise  the  presump- 
tion of  negligence.  The  demurrer  was  ovei^ 
ruled,  and  the  defendant  appealed. 

Tbe  plaintiff  had  the  right  to  bring  his  ac- 
tion either  ex  contractu  or  ex  delicto  (Pickens 
V.  Railroad,  54  S.  O.  498,  32  S.  B.  567);  and. 
even  conceding  that  the  allegations  are  not 
sufficient  to  constitute  a  cause  of  action 
founded  upon  tort,  they  nevertheless  are  ap- 
propriate to  a  cause  of  action  based  upon  con- 
tract The  ruling  of  his  honor,  the  presiding 
Judge,  is  not  only  In  harmony  with  the 
doctrine  prevailing  generally,  but  Is  sustained 
by  the  decisions  In  this  State.  In  Nettles,  v. 
Railroad,  7  Rich.  Law,  190,  62  Am.  Dec.  409, 
the  court  uses  this  langua^^:    "Tlie  defend- 
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ants  were  by  the  contract,  which  as  com- 
moD  carriers  they  made  with  the  plaintiff, 
bound  to  deliver  the  goods  In  Camden  within 
a  reasonable  time.  Rapheal  t.  Flckford,  S 
Man.  &  Oran.  551.  After  the  expiration  of 
a  reasonable  time,  withont  disproof  of  neg- 
ligence on  their  part,  they  became  answerable 
for  the  wrong  of  nondelivery ;  and,  If  noth- 
ing more  had  appeared,  the  measure  of  dam- 
ages would  have  been  the  value  of  the  goods 
at  the  place  where  they  sbould  have  been  de- 
livered, together  with  any  reasonable  loss 
and  expenses  which  had  been  directly  occa- 
sioned by  tbe  wrong."  In  the  case  of  Harby 
▼.  Railroad,  75  8.  C.  821,  826,  66  S.  B.  700, 
762,  the  conrt  said:  "The  correct  mle  In 
such  cases  Is  that,  when  no  time  is  expressly 
agreed  upon,  the  goods  must  be  transported 
with  all  reasonable  diligence" — which  must 
be  determined  by  the  Jury,  citing  Nettles  v. 
Railroad,  7  Rich.  Law,  190,  62  Am.  Dec.  400, 
and  6  Cyc.  442. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  clrcoit  court  be  affirmed. 


POPH  et  «1.  V.  PATTERSON. 

(Supreme   Court   of    South   Carolina.    Oct   6, 
1907.) 

1.  Deeds— CoNSTRxjcnoN. 

The  object  of  construction  of  ft  deed  Is  to 
ascertain  the  intention  of  the  parties,  and, 
when  80  ascertained,  nothing  remains  but  to  ef- 
fectuate that  intention,  if  it  can  be  done  accord- 
ing to  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds.  |  231.] 

2.  Tbtjsts  —  Tbust  Deeds  —  CoNSTRUcriON — 
Lkoal  Title. 

Grantor,  in  consideration  of  Us  natural 
love  and  affection  for  his  children,  conveyed 
certain  premises  on  the  following  trust:  The 
rents  and  profits  were  reserved  to  grantor  for 
life.  The  premises,  on  grantor's  death,  were  to 
be  equally  divided  among  his  children.  The 
share  of  one  of  the  children  was  to  be  for  her 
use  during  life  only,  with  remainder  to  her 
children  living  at  her  death,  and  the  share  of  a 
grandson  named  was  limited  to  the  use  of  his 
wife  during  her  life,  remainder  to  his  children 
at  her  death,  and  the  trustee  was  to  hold  on 
the  further  trust  to  sell,  when  so  directed  by 
grantor.  Held,  that  the  intent  of  grantor  was 
to  vest  the  legal  title  in  tbe  trustee  until  a 
sale  at  his  request  or  his  death,  and  that,  it 
being  the  duty  of  the  trustee  to  convey  on  re- 
quest of  grantor,  the  statute  of  uses  did  not 
execute  the  use  or  vest  the  legal  title  in  the 
beneficiaries. 

[Ed.  Note.— For  cases  In  i>oint,  see  Cent.  Dig. 
vol.  47,  Trusts.  <   175.] 

8.  Same— Statute  of  Uses. 

Where  an  estate  in  real  property  Is  con- 
veyed to  one  for  the  use  of,  or  in  trust  for, 
another,  and  no  duty  is  imposed  on  the  trustee 
(or  the  proper  performance  of  which  It  is  nec- 
essary that  the  legal  title  remain  in  the  trustee, 
snch  title  by  operation  of  the  statute  of  uses 
passes  to  the  cestui  qae  trust,  but,  where  there 
IS  anything  for  the  trustee  to  do,  rendering  it 
necessary  that  he  retain  legal  title,  then  the 
statute  will  not  execute  the  use,  and  legal  title 
remains  In  the  trustee. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  47,  Trusts,   |  175.] 
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4.  Bau. 

Grantor,  In  consideration  of  his  natural 
love  and  affection  for  his  children,  conveyed  cer- 
tain premises  in  trust  to  pay  grantor  the  rents 
and  profits  for  life,  and  after  his  death  the 
whole  estate  to  be  equally  divided  among  his 
children  as  therein  directed,  and  it  was  provid- 
ed that  snch  deed  was  on  the  further  trust  that 
trustee  would  convey  the  same,  when  so  direct- 
ed by  grantor.  Held,  that  if  necessary  to  ef- 
fectuate the  intention  of  grantor  to  retain  the 
Jna  disponendi,  and  to  place  legal  title  in  the 
trustee,  and  not  in  his  beneficiaries,  the  dauss 
in  reference  to  the  sale  of  the  land  by  trustee 
might  be  transposed  and  placed  first  in  the 
deed. 

[E!d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  i  1U2.] 

5.  Evidence— PBEsnuPTioH—PERroRMARCE  of 
Condition  Pbecedeni. 

Where  a  trust  deed  vested  In  the  trustee 
the  legal  title  with  the  duty  to  convey  on  writ- 
ten request  of  grantor,  and  the  trustee  executed 
a  deed,  a  written  request  to  do  so  will  be  pre- 
sumed after  the  lapse  of  20  years. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  90.] 

e.  Limitation  of  Actions— PEBSONa  Barbed 

— Cestci  OnE  Tbust. 

Where  the  statute  of  limitations  has  run 
against  a  trustee  vested  with  legal  title  to 
land,  the  cestui  que  trust  is  also  barred,  thougb 
she  is  a  married  woman. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol,  33,  Limitation  of  Actions,  {  660.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  J.  E.  McDonald,  Special 
Judge. 

Partition  by  M.  L.  Pope  and  others  against 
B.  L.  Patterson.  Judgment  for  defendant, 
and  plaintiCTs  appeal.  Affirmed  on  the  opin- 
ion of  the  court  below. 

Tbe  following  is  the  opinion  of  McDonald, 
J.,  in  the  court  below: 

"This  is  an  action  for  the  partition  of  real 
estate,  and  was  heard  by  me  at  a  special 
term  of  tbe  court  for  Barnwell  county  Octo- 
ber, 1905,  upon  the  pleadings  and  an  agreed 
statement  of  facts.  By  agreement  of  counsel, 
a  Jury  was  waived.  Since  tbe  hearing  of 
the  case,  my  time  has  been  so  fully  occupied 
by  pressing  business  engagements  that  I  have 
not  been  able  heretofore  to  consider  the  nu- 
merous authorities  cited  by  counsel  for  plain- 
tiffs In  his  very  full  and  able  argument  I 
sincerely  regret  this  delay  in  my  decision  of 
this  very  interesting  case. 

"The  plaintiffs  all^e.  In  their  complaint, 
that  they  are  seised  In  fee  and  entitled  to  the 
possession  of  two-fifths  Interest  In  fee  In  a 
tract  of  land  situate  in  Barnwell  county,  S. 
C.,  containing  1,300  acres,  more  or  less,  and 
that  the  defendant  is  entitled  to  three-fifths 
thereof  in  fee,  but  that  he  has  been  in  ex- 
clusive possession  of  said  lands,  collecting 
and  receiving  the  rents  and  profits  thereof, 
and  converting  them  to  his  own  use.  The 
plaintiffs  therefore  demand  partition  of  the 
premises,  and  an  accounting  of  the  rents  and 
profits  received  by  the  defendant  for  the  time  ° 
that  he  has  been  In  exclusive  possession  of  the 
said  premises.  The  defendant  seta  up  three 
defenses:  (1)  A  general  denial,  ^  (2)  The  pre- 
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sumption  of  a  grant,  arising  from  20  years' 
continuous  adverse  possession.  (3)  Adrerse 
possession  for  10  years  under  claim  of  title, 
founded  upon  a  written  instrument 

'*Ttae  plaintiffs  base  tbeir  claim  to  their  al- 
leged interests  in  the  tract  of  land  described 
In  the  complaint  upon  a  certain  deed  execut- 
ed and  delivered  by  one  H.  D.  Duncan  to 
H.  A.  Duncan,  as  trustee,  bearing  date  the 
13th  day  of  April,  1868.  That  deed  Is  In  the 
following  language:  'The  State  of  South  Car- 
olina, Barnwell  District  Know  all  men  by 
these  presents,  that  I,  Hansford  D.  Duncan, 
of  the  said  state  and  district,  for  and  In  con- 
sideration of  the  natural  love  and  aftectlon 
which  I  bear  towards  my  children,  H.  A. 
Duncan,  Harriet  Eliza  Twiggs,'  widow  of  the 
late  George  W.  L.  Twiggs,  deceased,  Sarah 
E.  Eaves,  wife  of  Dr.  Paul  F.  Eaves,  Mary 
Lucia  Sams,  wife  of  the  Rev.  Marlon  W. 
Sams,  and  my  grandson.  Darling  P.  Duncan, 
and  also  the  siun  of  one  dollar  to  me  in  hand 
paid  by  H.  A.  Duncan,  the  receipt  of  which 
I  do  hereby  aclinowledge,  have  given,  grant- 
ed, bargained,  sold  and  released,  and  by 
these  presents  do  give,  grant  bargain,  sell 
and  release  unto  the  said  H.  A.  Duncan  all 
that  tract  of  land  situate,  lying  and  being 
in  the  said  district  on  the  lower  three  runs, 
containing  fifteen  hundred  acres,  on  which  I 
formerly  resided,  and  known  as  the  Sandy 
Run  Place.  Also  my  two  lots  In  the  village 
of  Barnwell,  on  which  I  now  live,  containing 
ten  and  eleven  acres.  To  have  and  to  hold 
all  and  singular  the  above  described  prem- 
ises, together  with  the  rights,  members,  and 
appurtenances  thereto  belonging  unto  the  said 
H.  A.  Duncan,  his  heirs  and  assigns  forever. 
And  I,  the  said  H.  D.  Duncan,  do  hereby 
•warrant  and  forever  defend  the  said  prem- 
ises unto  the  said  H.  A.  Duncan  against  me, 
my  heirs,  executors  and  administrators,  and 
all  other  persons  claiming  or  to  claim  through 
me.  In  trust,  nevertheless,  that  the  rents 
and  profits  of  the  said  land  are  to  be  paid 
over  to  the  said  H.  D.  Duncan  for  and  dur- 
ing his  natural  life,  and  the  use  of  the  said 
residence  in  Barnwell  village  for  the  same 
term.  And  after  the  death  of  the  said  H.  D. 
Duncan,  then  the  whole  estate  herein  conv^- 
ed  to  be  equally  divided,  share  and  share 
alike,  between  my  children,  H.  A.  Duncan,  H. 
E.  Twiggs,  S.  A.  Eaves,  M.  L.  Sams,  and 
my  grandson,  D.  P.  Duncan.  The  share  of 
my  daughter,  M.  L.  Sams,  to  her  sole  and 
separate  use  during  life,  and  after  her  death, 
to  be  equally  divided  among  her  children 
who  may  be  living  at  the  time  of  her  death; 
the  share  of  a  deceased  child,  should  the 
child  so  dying  leave  a  child  or  children  alive, 
to  be  equally  divided  among  the  children  of 
said  deceased  child.  The  share  of  my  grand- 
son, D.  P.  Duncan,  for  the  sole  and  separate 
use  of  his  wife,  Rosa,  during  life,  and  after 
her  death  to  be  equally  divided  among  the 
children  of  the  said  D.  P.  Duncan  who  may 
be  living  at  the  time  of  his  death;  the  share 


of  a  deceased  child,  should  the  child  so  dying 
leave  a  child  or  children  alive,  to  be  equally 
divided  among  the  said  children  of  said  de- 
ceased child.  The  shares  of  my  children,  H. 
A.  Duncan,  H.  B.  Twiggs,  S.  A.  Eaves,  to 
vest  absolutely  upon  the  falling  In  of  the  life 
estate  of  myself.  And  on  the  further  trust 
that  should  the  said  H.  D.  Duncan  desire  to 
sell  the  whole  or  any  part  of  the  above  de- 
scribed property,  the  said  H.  A.  Duncan  shall 
execute  such  titles  of  the  same  to  such  person 
as  he,  the  said  H.  D.  Duncan,  shall  direct 
In  writing,  without  the  necessity  of  applying 
to  any  court  for  that  purpose.  In  witness 
whereof  I  have  hereunto  set  my  hand  and 
seal  this,  the  13th  day  of  AprU,  A.  D.  1868. 
H.  D.  Duncan.  [L.  S.]  Signed,  sealed,  and 
delivered  in  the  presence  of  W.  W.  Wood- 
ward, B.  B.  Sams.' 

"From  the  agreed  statement  of  facts.  It 
appears  that  all  of  the  plalntlfts,  except  Rosa 
Aldrlch  and  A.  P.  Aldrich,  are  children  of 
Mrs.  Lucia  Sams  and  her  husband,  Marion 
Sams.  Mrs.  Lucia  Sams  was  the  daughter 
of  the  grantor,  H.  D.  Duncan,  mentioned  as 
M.  L.  Sams  in  the  above  deed.  H.  D.  Dun- 
can, the  grantor  in  the  above  deed,  died  In 
the  year  1881,  and  the  trustee,  H.  A.  Duncan, 
died  In  the  year  1882.  Mrs.  Sams  died  on 
the  6th  of  November,  1902,  her  husband, 
Marlon  Sams,  having  predeceased  her  on  the 
2d  of  August  1899.  The  plalntlfts  Rosa  Aid- 
rich  and  A.  P.  Aldrich  are  the  wife  and  child 
of  D.  P.  Duncan,  the  grandson  of  H.  D.  Dun- 
can mentioned  in  said  deed.  D.  P.  Duncan 
died  on  the  31st  of  March,  1891.  leaving  him 
surviving,  as  his  heirs  at  law,  his  wife,  the 
plaintiff  Rosa  Aldrich,  and  an  only  child,  the 
plaintiff  A.  P.  Aldrich.  D.  P.  Duncan  and 
Rosa  Duncan  were  husband  and  wife  at  the 
time  of  the  execution  of  the  above  trust  deed. 
On  the  30th  day  of  August,  1879,  H.  A.  Dun- 
can, as  trustee,  conveyed  to  H.  D.  D.  Twiggs 
the  property  in  dispute,  and  on  the  same  day. 
In  pursuance  of  a  sale  for  delinquent  taxes,  a 
deed  was  also  executed  and  delivered  to  the 
said  H.  D.  D.  Twiggs  by  the  sinking  fond 
commission  conveying  the  property  In  dis- 
pute, the  same  having  been  sold  for  delin- 
quent taxes  In  the  name  of  H.  A.  Duncan. 
On  the  18th  day  of  February,  1880,  H.  D.  D. 
Twiggs  conveyed  the  property  in  dispute  to 
H.  F.  Snelling.  Thereaft^,  on  the  18th  of 
April,  1803,  H.  F.  Snelling  conveyed  to  Ben- 
jamin Oraham  800  acres  of  the  land  In  dis- 
pute.   On  the day  of ,  18 — ,  H. 

F.  Snelling  conveyed  to  the  British  &  Amw- 
ican  Mortgage  Company,  Limited,  by  way  of 
mortgage,  500  acres  of  the  land  In  dilute. 
Subsequently  the  said  mortgage  was  foreclos- 
ed and  the  land  sold.  The  British  &  Ameri- 
can Mortgage  Company,  Limited,  became  the 
purchaser  thereof,  and  took  deed  thereto 
bearing  date  the  12th  day  of  November,  1897. 
The  British  &  American  Mortgage  Company, 
Limited,  on  the  19th  of  November,  1887,  con- 
veyed to  the  defendant  Bi  L.  Patterson  said 
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SOO  acres  of  land,  being  part  of  the  land  in 
dispute,  and  on  the  4tb  day  of  June,  1903, 
BenJ.  Grabam  conveyed  to  the  defendant  B. 
Ii.  Patterson  SOO  acres,  being  part  of  the 
land  in  dispute.  All  of  the  above  deeds  were 
duly  placed  on  record  In  the  office  of  the  reg- 
istrar of  mesne  conveyance  for  Barnwell 
county,  and  the  respective  and  successive 
owners  of  said  land  paid  the  state  and  coun- 
ty taxes  thereon  after  the  date  of  the  sale  for 
taxes  in  the  year  1879.  The  defendant  claims 
title  by  virtue  of  above  deeds  and  possession 
thereunder.  It  is  admitted  in  the  agreed 
statement  of  facts  that  the  successive  owners 
of  the  land  in  dispute  held  the  same  open- 
ly, notoriously,  exclusively,  and  adversely 
against  all  persons  whomsoever,  but  this  ad- 
mission Is  without  prejudice  to  the  right  of 
the  plaintiffs  to  contend  tliat  such  possession 
was  not  adverse  as  to  them,  it  being  contend- 
ed that  as  to  Mrs.  Lucia  Sams,  she  being  a 
married  woman,  and  under  the  disability  of 
coverture  at  the  time  dt  the  execution  of  the 
al>ove  trust  deed,  the  possession  of  the  several 
successive  owners  could  not  be  adverse  to 
her.  This  action  was  commenced  on  the  24th 
day  of  February,  1904.  These  are  the  salient 
facts  upon  which  the  issues  in  this  case  arise. 
"It  is  contended  by  the  plaintifCs  that  un- 
der the  above  deed  from  H.  D.  Duncan  to 
H.  A.  Duncan,  trustee,  the  beneficiaries  men- 
tioned therein  took  vested  remainders  at  the 
time  of  the  execution  of  said  deed„  the  en- 
joyment thereof,  however,  being  postponed 
until  the  failing  in  of  the  life  estate  reserv- 
ed in  said  deed  to  the  grantor,  H.  D.  Dun- 
can. They  contend,  further,  the  the  trustee, 
H.  A.  Duncan,  did  not  hold  the  legal  title  in 
trust  for  the  remaindermen,  but  that  his 
office  as  such  trustee  terminated  with  the 
death  of  H.  D.  Duncan,  the  grantor  and  life 
tenant.  In  other  words,  it  is  the  contention 
of  the  plaintiffs  that  the  statute  of  uses 
executed  the  use  and  vested  the  legal  title 
In  the  remaindermen  immediately  upon  the 
execution  of  the  trust  deed,  and  that  the  res- 
ervation or  power  of  sale  contained  In  the 
trust  deed  Is  null  and  void,  as  being  repug- 
nant to  the  estate  granted.  This  in  brief  is 
the  main  contention  on  behalf  of  the  plain- 
tiffs. They,  of  course,  contend,  further,  that 
the  tax  deed  above  mentioned  is  void  as 
against  them,  for  noncompliance  with  stat- 
utory requirements;  and  they  also  contend 
that  there  could  be  no  adverse  possession  as 
to  them  under  the  facts  above  stated.  On 
the  other  hand,  the  main  contention  of  the 
defendant  Is  that,  under  this  trust  deed,  the 
legal  title  vested  and  remained  in  the  trus- 
tee; that  his  conveyance  was  a  valid  exe- 
cution of  the  power  of  sale  under  the  terms 
of  the  trust  deed;  and  that  the  defendant, 
bis  predecessors  and  grantors,  having  held 
adversely  for  more  than  20  years,  will  he 
presumed  to  have  acquired  title  to  the  land 
In  dispute  by  a  grant  from  the  state.  He  al- 
so contends  that,  as  the  legal  title  remained 
In  the  trustee,  the  statute  of  limitations  l>e- 


gan  to  run  against  him  upon  his  conveyance 
to  H.  D.  D.  Twiggs,  and  that  not  only  the 
trustee,  but  the  cestui  que  trust,  would  be 
barred  at  the  end  of  the  statutory  period. 
The  defendant  also  relies  upon  adverse  pos- 
session ufader  tax  title. 

"From-  the  view  that  I  take  of  the  facta 
in  tills  case,  it  will  not  l>e  necessary  to  pass 
upon  every  issue  that  has  been  raised  be- 
tween the  plalntlfTs  and  defendant  It  is 
evident  tliat  the  pivotal  point  in  the  case  de- 
pends upon  the  construction  of  the  trust 
deed  above  set  fortlL  If  the  plaintiffs'  con- 
tention that  the  legal  title  in  remainder  vest- 
ed in  the  cestui  que  trust  at  the  time  of 
the  execution  of  the  trust  deed  under  the 
operation  of  the  statute  of  uses  be  sustained, 
then  it  is  manifest  that  plaintiffs  are  enti- 
tled to  the  relief  demanded  in  their  complaint, 
unless  their  rights  are  otherwise  barred  by 
the  presumption  of  a  grant,  lapse  of  time, 
adverse  possession,  or  by  the  tax  title  offered 
in  evidence  by  the  defendant  If,  however, 
the  legal  title  did  not  so  vest  In  the  cestui 
que  trust  then  it  is  equally  evident  that  the 
conveyance  by  the  trustee,  in  the  absence  of 
fraud,  would  bar  any  supposed  rights  that 
the  plaintiffs  might  claim  in  the  premises. 
The  solution  of  these  questions,  as  has  been 
stated,  depends  upon  the  proper  construction 
of  the  trust  deed.  The  object  of  construction 
of  all  contracts  by  the  courts  is  to  ascertain 
the  Intention  of  the  parties,  and,  when  so  as- 
certained, nothing  remains  but  to  effectuate 
that  intention,  if  it  can  be  done  according 
to  law.  It  is  not  for  the  courts  to  make  con- 
tracts by  construction,  but  it  is  their  duty 
to  carry  out  the  expressed  Intention  of  the 
parties  if  It  can  be  done  consistently  with 
sound  and  settled  legal  prtnciples.  As  is 
said  in  2  Devlin  on  Deeds,  S  836:  'As  in  the 
case  of  all  contracts,  the  intent  of  the  par- 
ties to  the  deed,  when  it  can  be  obtained 
from  the  Instrument  will  prevail,  unless 
counteracted  by  some  rule  of  law.'  Again, 
In  same  section,  it  is  said:  'If  a  question  of 
law  arises  upon  the  construction  of  a  deed, 
it  Is  the  province  of  the  court  to  construe 
it,  and  to  decide  from  the  language  what  the 
intention  of  the  party  was.  When  the  Inten- 
tion of  the  parties  can  be  plainly  ascer- 
tained, arbitrary  rules  are  not  to  be  resort- 
ed to.  The  rule  Is  that  the  Intention  of  the 
parties  Is  to  be  ascertained  by  considering 
ail  the  provisions  of  the  deed,  as  well  as  the 
situation  of  the  parties,  and  then  to  give  ef- 
fect to  such  Intention,  if  practicable,  when 
not  contrary  to  law.'  Again,  in  section  837,, 
quoting  the  language  of  Chief  Justice  Kent, 
In  Jackson  v.  Myers,  3  Johns.  (N.  T.)  388. 
389,  3  Am.  Dec  604,  it  is  said:  'The  intent 
when  apparent  and  not  repugnant  to  any 
rule  of  law,  will  control  technical  terms, 
for  the  intent,  and  not  the  words,  is  the  es- 
sence of  every  agreement  In  the  exposition 
of  deeds,  the  construction  must  be  upon  the 
view  and  comparison  of  the  whole  Instru- 
ment and  with  an  endeavor  to  give  every 
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part  of  it  meaning  and  effect'  And,  If  a 
deed  cannot  take  effect  in  tlie  precise  way 
intended,  yet,  if  it  can  operate  in  anotber 
mode,  it  will  be  so  construed.  In  note  3,  on 
page  106,  same  volume,  will  be  found  a  QOO- 
tatlon  from  tlie  opinion  of  Mr.  Chief  Justice 
Ruger,  in  Coleman  t.  Beach,  97  N.  T.  645, 
553,  which  states  the  rule  very  clearly,  aa 
follows:  'If  the  disposition  which  the  own- 
er of  property  desires  to. make  does  not  con- 
travene  any  positive  prohibition  of  law,  his 
control  over  it  is  unlimited,  and  the  onlj 
office  which  the  courts  are  called  upon  to 
perform  in  construing  pie  transfers  of  title 
is  to  discover  and  give  effect  to  his  inten- 
tions. In  the  case  of  repugnant  dispositions 
of  the  same  property  contained  in  the  same 
instrument,  the  courts  are  of  necessity  com- 
pelled to  choose  Iwtween  them;  but  it  is  on- 
ly when  they  are  Irreconcilably  repugnant 
that  such  a  disposition  of  the  question  is 
required  to  be  made.  If  it  is  the  clear  intent 
of  the  grantor  that  apparently  inconsistent 
provisions  shall  ail  stand,  such  limitations  up- 
on and  interpretations  of  the  literal  slgnlflca- 
tlon  of  the  language  used  must  be  imposed 
as  will  give  some  effect,  if  possible,  to  all 
of  the  provisions  of  the  deed.'  The  well- 
settled  rule  of  construction  adopted  by  our 
own  courts  is  in  harmony  with  the  above 
statement  of  the  law.  In  McCown  v.  King, 
23  S.  C.  235,  the  rule  is  stated  In  the  follow- 
ing language:  The  object  of  construction  as 
to  deeds— In  fact,  as  to  ail  papers  in  con- 
test hetore  the  courts— is  to  reach  the  inten- 
tion of  the  parties,  because  it  is  this  which 
must  control,  otherwise  the  contract  would 
be  the  contract  of  the  court,  and  not  of  the 
parties.  The  ascertainment,  however,  of 
this  intention  is  not  to  be  had  by  conjec- 
ture or  by  what  seems  to  be  natural  Justice, 
or  what  the  court  would  have  done  under 
the  circumstances,  but  it  must  be  had  by  the 
application  of  the  rules  of  construction  laid 
down  in  the  books,  and  which  the  wisdom 
•f  the  past  has  established  as  the  best 
means  of  reaching  the  true  meaning  and  In- 
tent of  such  papers.  Whatever  the  applica- 
tion of  these  rules  evolves,  nothing  more, 
nothing  less,  must  be  regarded  and  declared 
to  be  the  Intent  of  the  matter  under  con- 
struction, whether  It  be  in  consonance  with 
our  notions  of  what  it  ought  to  be  or  not.' 
See,  also,  Melllchamp  v.  MelUcbamp,  28  S. 
C.  120,  55  8.  B.  333;  Fulter  v.  MIssroon,  35 
S.  C.  327,  14  S.  B.  714;  Brown  v.  McCall,  44 
S.  C.  611,  22  S.  B.  823;  Foster  v.  Glover,  46 
8.  C.  522,  24  8.  B.  370;  Faber  T.  Police,  10 
S.  C.  386. 

Applying  these  principles  of  construction 
to  the  deed  in  question  here.  I  do  not  think 
It  can  be  seriously  doubted  that  it  was  the 
intention  of  H.  D.  Duncan  that  the  legal 
title  to  the  tract  of  land  in  question  should 
not  vest  in  the  beneflciarles  at  the  time  of 
the  execution  of  the  deed.  On  the  contrary, 
I  think  it  was  his  clear  Intention  to  vest 
the  legal  title  in  the  trustee,  there  to  re- 


main until  divested  npon  the  happening  of 
certain  contingencies,  to  wit,  a  sale  at  his 
request,  or  his  dying  without  exercising  the 
X>ower  to  direct  a  sale.  It  was  certainly  not 
bis  intention,  in  my  opinion,  that  the  legal 
estate  should  be  vested  In  his  children  nn- 
der  the  statute  of  uses.  The  following  facts 
and  circumstances,  in  my  opinion,  strongly 
support  this  view:  (1)  The  grantor  uses  apt 
and  technical  words  to  convey  the  entire  fee 
to  the  trustee,  and  he  even  inserts  the  •wai- 
ranty  clause  i>efore  the  language  declaring 
the  trust  (2)  The  rents  and  profits  are  re- 
served, and  'are  to  l>e  paid  over'  to  the  gran- 
tor for  and  during  his  natural  life.  0)  The 
estate  conveyed  is  not  to  t>e  divided  among 
his  children  until  after  the  death  of  the  said 
grantor.  (4)  After  directing  a  division,  be 
provided  that  the  share  of  Mrs.  Sams  should 
I>e  for  her  sole  and  separate  use  during  her 
life  only,  with  remainder  to  her  children 
living  at  the  time  of  her  death,  etc.,  and  the 
share  of  his  grandson,  D.  P.  Duncan,  is 
limited  to  the  sole  and  separate  use  of  the 
wife  of  D.  P.  Duncan  during  her  life,  with 
remainder  to  his  children  Hving  at  the  time 
of  her  death,  etc.  (5)  The  stiares  of  the 
other  children  are  not  'to  vest  absolutely* 
until  the  falling  in  of  the  life  estate.  (6) 
The  trustee  is  to  hold  the  land  npon  the  fur- 
ther trust,  to  sell  the  whole  or  any  part 
thereof  when  so  directed,  in  writing,  by  the 
grantor.  If  the  contention  of  plaintiffs' 
counsel  is  correct,  then  no  effect  whatever 
can  I>e  given  to  that  clause  of  the  deed 
which  provides  a  life  estate  for  Mrs.  Sams, 
and  for  the  wife  of  his  grandson,  D.  P.  Dan- 
can,  nor  can  any  force  or  effect  tie  given  to 
that  clause  of  the  deed  in  which  the  grantor 
provides  for  a  sale  by  the  trustee  if  he  is  sn 
directed  in  writing.  To  so  construe  this 
deed  would  bring  about  a  result  manifestly 
contrary  to  the  plain  intention  of  the  gran- 
tor. His  intention  must  be  carried  out  un- 
less repugnant  to  some  principle  of  law.  It 
Is  contended  that  to  give  effect  to  that  clause 
providing  for  a  sale  would  violate  the  rule 
of  law  Whereby  the  lega)  title  l)ecomes  vest- 
ed under  the  statute  of  uses  when  the  trustee 
has  no  duties  to  perform.  Does  the  statute 
of  uses  apply  to  this  case?  The  rule  on  ttiis 
subject  Is  clearly  stated  in  Snelllng  v.  Lamar, 
32  S.  C.  75,  76,  10  S.  B.  825,  17  Am.  St  Rep. 
S.^*;,  In  the  following  language:  'It  is  well 
settled  that  where  an  estate  in  real  proper- 
ty Is  conveyed  to  one  for  the  use  of  or  in 
trust  for  another,  and  no  duty  is  imposed 
upon  the  trustee  for  the  proper  perform- 
ance of  which  it  is  necessary  that  the  legal 
estate  should  remain  in  the  trustee,  such 
estate,  by  the  operation  of  the  statute  of 
uses,  will  pass  at  once  to  the  cestui  que 
trust  or  person  for  whose  use  the  estate  is 
conveyed;  but  when  there  Is  anything  tw 
the  trustee  to  do,  wliich  renders  it  neces- 
sary that  he  should  retain  the  legal  title  in 
order  fully  to  perform  the  duties  Imposed 
upon  him  by  t^e.^^trument  creating  the 


8.O.) 


POPE  y.  PATTERSON. 


949 


troBt,  then  the  statate  will  not  execute  the 
use,  as  It  is  termed,  and  the  legal  estate  will 
remain  In  the  trustee.    These  principles  have 
been    so   often   determined   that   it   cannot 
no^v  be  necessary  to  do  more  than  refer  to 
some  of  the  cases  in  which  they  have  been 
settled.     Ramsay  ▼.  March,  2  McCk)rd,  252, 
IS  Am.  Dec.  717;  Faber  v.  PoUce,  10  S.  C. 
376:  Brlstow  v.  McCall,  16  S.  C.  845;  Howard 
▼.  Henderson,  18  S.  C.  184;  Ayer  v.  Rltter, 
29  S.  O.  135,  7  B.  E.  53.    The  mle  was  also 
stated  by  Chancellor  Harper,   in  Posey  v. 
Cook,  1  Hill  (S.  C.)  413,  as  follows:    'Per- 
haps the  rule  might  be  more  accurately  ex- 
pressed to  say  that  where  the  Intention  is 
that  the  estate  shall  not  be  executed  in  the 
cestui  qui  use,  and  any  object  Is  to  be  ef- 
fected by  its  remaining  in  the  trustee,  then 
It  sball  not  be  executed.'    See,  also,  Farr  v. 
Gilreath,  23  S.  C.  512;  Ayer  t.  Bitter,  29 
S.  C.  136,  7  S.  E.  53;  Wleters  v.  Tlmmons, 
25  S.  C.  488,  1  S.  B.  1;  Carrlgan  y.  Drake, 
.'WJ  S.  C.  365,  16  S.  E.  339:  Brown  y.  Mc- 
Call. 44  S.  C.  503,  22  8.  E.  823;  Foster  y. 
Gloyer,  46  8.  C.  522,  24  S.  B.  370;  Holmes  y. 
Pickett.  61  8.  C.  280,  29  S.  B.  82;  Bank  y. 
Garlington,  64  8.  C.  424,  32  8.  E.  513. 

"It  was  perfectly  competent,  In  my  opinion, 
for  the  grantor,  by  the  deed  here  under  con- 
sideration, to  convey  the  property  to  the  trus- 
tee for  the  purpose  of  selling  the  whole  or 
any  part  thereof  when  he  should  be  so  di- 
rected In  vrrltlng  by  the  grantor.     Such  a 
trust  does  not  violate  any  mle  of  law.    In 
order  tliat  the  trustee  might  convey  the  land, 
it  was  certainly  necessary  that  the  legal  title 
should  remain  In  him  for  that  purpose,  and, 
bence,  as  he  had  this  duty  to  perform  with 
reference   to  the  land,  if  he  should  be  called 
upon  to  do  BO  by  the  grantor,  the  statute  of 
uses  would  not  execute  the  use  nor  vest  the 
lesai  title  In  the  grantor's  children.    I  think 
the  Intention  of  the  grantor  was  to  retain  the 
Jus  disponendl,  so  to  speak,  during  his  life, 
and  bis  children  were  to  take  under  this  deed 
only  In  the  event  that  he  did  not  direct  the 
trustee  to  sell  the  land  during  his  lifetime. 
I  think  this  Is  made  more  evident  when  we 
consider  the  fact  that  the  grantor  provided  In 
effect  that  the  land  should  not  be  divided 
until  after  his  death,  by  the  further  fact  that 
he  gives  one  of  his  daughters  only  a  life  es- 
tate in  the  property,  and  that  the  share  pro- 
vided for  his  grandson  was  limited  to  the  use 
of  bis  wife  for  life,  and,  finally,  by  the  fact 
that  as  to  the  shares  of  the  other  children 
he  provides  that  they  are  not  'to  vest  abso- 
lutely' until  the  falling  in  of  the  life  estate. 
In  other  words,  as  to  the  shares  of  H.  A. 
Duncan,  S.   A.  Twiggs,   and   S.    B.   Eaves, 
there  was  to  be  no  absolute  vesting  of  the 
estates  until  the  termination  of  the  grantor's 
life  estate.    In  order  to  carry  out  the  inten- 
tion of  the  grantor,  it  is  legally  permissible 
to  transpose  the  two  clauses  of  the  deed 
which  declare  the  trust ;  and.  If  necessary  to 
effectuate  the  intention  of  the  grantor,  the 
"lanse  In  referoice  to  the  sale  of  the  land 


may  be  placed  first  In  the  deed.  McCown  y. 
King,  23  S.  O.  236.  236.  In  the  deed  con- 
strued in  that  case,  the  trust  clause  was 
separated  from  the  granting  clause,  as  is  the 
case  here,  by  the  interposition  of  the  war- 
ranty clause,  and  yet  the  court  so  trajispos- 
ed  the  different  clauses  as  to  carry  out  the 
manifest  Intention  of  the  grantor.  If  this 
be  done  here,  then  the  deed  can  be  so  cuu- 
strned  as  to  effectuate  the  intention  of  the 
grantor,  and  every  part  of  it  can  be  given 
effect  without  violating  any  Icnown  principle 
of  law. 

"But.  even  if  it  were  not  clearly  permis- 
sible to  so  transpose  the  several  clauses  of 
this  deed.  In  my  opinion,  the  latter  trust 
clause  may  be  enforced  and  given  ^ect  with- 
out violating  any  sound  legal  principles.  In 
the  case  of  Wieters  v.  Tlmmons.  25  S.  0.  488, 
1  S.  E.  1,  a  very  similar  provision  was  made 
in  a  trust  deed,  and  the  court  held,  at  least 
by  the  clearest  implication,  that  the  power  of 
sale  therein  given  might  have  been  exercised 
during  the  Joint  lives  of  the  grantor  and  bis 
wife.  At  page  495  of  25  S.  C,  at  page  4  of 
1  S.  E.,  it  is  said:  'During  the  life  of  the 
grantor  he  was  to  have  control  of  the  entire 
income  of  the  property  to  be  used  by  him  in 
the  support  and  maintenance  of  bis  wife  and 
children,  and  the  education  of  said  children, 
and  it  was  not  unreasonable  that  he  should 
attach  thereto  the  proviso  in  question  permit- 
ting him  and  his  wife  to  change  the  prop- 
erty, if  found  necessary,  subject  to  be  rein- 
vested for  the  same  purposes  as  expressed  in 
the  original  deeds.  Up  to  his  death,  the  in- 
terest of  the  issue,  other  than  support  and 
maintenance,  was  contingent,  and  the  proviso 
could  In  no  way  therefore  affect  them.  Upon 
the  death,  however,  of  the  grantor,  the  inter- 
est of  the  vrlfe  and  the  issue  was  separated 
by  the  terms  of  the  deed,  the  wife  being  enti- 
tled to  the  use  and  benefit  of  one  moiety  for 
life,  and  the  other  moiety  to  go  to  the  issue  in 
fee.  The  grantor  died  without  making  any 
request  Jointly  with  his  wife  for  the  sale  of 
the  property,  or  any  portion  thereof,  and  for 
the  reinvestment  of  the  proceeds,  and  there- 
fore it  is  no  longer  possible  for  such  Joint  re- 
quest to  be  made;  and.  although  It  is  true 
the  proviso  empowered  the  survivor  to  make 
such  request,  yet  It  would  be  utterly  Inconsis- 
tent with  the  vested  interest  of  the  Issue  In 
the  moiety  to  which  they  became  entitled 
at  the  death  of  their  father  (the  grantor)  to 
suppose  that  this  power  extended  to  said  in- 
terest.' The  clear  inference  from  this  lan- 
guage is  that  a  conveyance  upon  the  Joint 
request  of  the  grantor  and  his  wife  would 
have  been  sustained  by  the  court,  and  the 
interest  of  the  Issue  would  have  been  thereby 
barred.  For  these  reasons,  I  am  of  the  opin- 
ion, and  so  bold  with  reference  to  the  deed 
here  under  consideration,  that  the  statute  of 
uses  did  not  execute  the  use  or  vest  the  legal 
estate  in  the  children  of  H.  D.  Duncan,  the 
grantor. 

"Having  held  that  the  legal^te  remained 
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In  tbe  trustee,  and  that  be  had  the  right  to 
convey  upon  the  written  request  of  the  gran- 
tor, It  only  remains  to  consider  what  was  the 
effect  of  his  conveyance  to  H.  D.  D.  Twiggs 
upon  the'  contingent  Interest  of  the  plaintiffs. 
This  deed  was  made  by  the  trustee  on  the 
30th  day  of  August,  1879,  and  the  written  re- 
quest of  H.  D.  Duncan  will  now  be  presumed 
after  the  lapse  of  20  years.  It  Is  admitted 
that  Twiggs  and  those  who  succeeded  in  title 
under  him  up  to  the  time  of  the  commence- 
ment of  this  action,  In  Februaiy,  1904,  were 
In  open,  notorious,  exclusive,  and  adverse  pos- 
session of  tbe  land.  It  Is  contended,  however, 
that  owing  to  tbe  fact  that  Mrs.  Sams  was  a 
married  woman,  and  under  tbe  disability  of 
coverture,  the  possession  could  not  be  adverse 
as  to  her,  and  that  the  rights  of  the  other 
tenants  In  common  would  thereby  be  preserv- 
ed. There  would  be  great  force  In  this  posi- 
tion If  It  were  not  for  the  fact  that  the  legal 
title,  as  I  have  held;  was  in  the  trustee,  and 
not  In  Mrs.  Sams,  and,  tbe  trustee  having 
made  a  conveyance  of  the  land,  the  statute  of 
limitations  began  to  run  as  against  the  legal 
title  and  In  favor  of  those  In  possession  at 
the  time  of  such  conveyance;  and,  notwith- 
standing the  fact  that  Mrs.  Sams  was  a  mat^ 
ried  woman,  I  am  unable  to  perceive  how  the 
running  of  the  statute  would  be  arrested  In 
view  of  these  facts.  As  to  tliis  point.  In  Ben- 
bow  V.  Levi,  60  S.  a  128,  27  S.  B.  655  (a  case 
where  the  legal  title  was  In  the  trustee),  It 
Is  said :  'If  an  executor,  or  an  administrator, 
or  committee  of  a  lunatic,  or  a  guardian  of  a 
tender  infant  has  a  chose  in  action  properly 
In  his  hands  belonging  to  the  estate  of  his 
cestui  que  trust,  and  such  p»'sonal  represen- 
tative allows  time  enough  to  elapse  from 
maturity  of  the  chose  to  bar  a  recovery 
thereon,  and  he  brings  an  action  thereon  and 
falls  to  recover,  his  right  of  action  Is  gone, 
and  with  his  loss  of  such  right  so  goes  that  of 
bis  cestui  que  trust.  So  as  to  land.  If 
trustees  who  hold  a  legal  title  allow  the  stat- 
ute of  limitations  to  bar  them,  or  a  presump- 
tion of  a  grant  to  arise,  the  right  of  action 
for  the  land  is  barred  and  their  cestui  que 
trustent  are  barred  also.  Trustees  v.  Jen- 
nings. 40  S.  C.  168,  18  S.  E.  257,  891,  42  Am. 
St  Rep.  854.'  Here  on  the  18th  day  of  Feb- 
ruary, 1880,  H.  D.  D.  Twiggs,  the  grantee  of 
the  trustee,  H.  A.  Duncan,  conveyed  the  land 
in  dispute  to  H.  F.  SnelUng,  who,  it  is  admit- 
ted, was  in  possession  for  more  than  tea 
years  under  his  conveyance.  This  gave  him, 
as  against  the  trustee  and  Twiggs,  at  least 
a  title  by  adverse  possession  under  the  stat- 
ute of  limitations,  and  such  title  was  subse- 
quently acquired  by  the  defendant. 

"This  being  my  view  of  the  law  applicable 
to  the  facts  In  the  case,  I  do  not  regard  it 
material  to  decide  what  effect,  if  any,  should 
be  given  to  the  tax  title  set  up  by  the  de- 
fendant herein.  I  may  say,  however,  that 
owing  to  the  absence  of  proof  as  to  statutory 
requirements  having  been  complied  with,  I 


am  donbtfol  whether  the  plalntiflk  would  be 
barred  by  that  deed  If  they  otherwise  had 
any  rights  in  the  premises.  My  conclnsion, 
therefore,  is  that  the  plaintiffs  liave  failed  to 
establish  any  title  to  the  two-fifths  Interest 
in  the  land  In  dispute,  and  I  bold  ttiat  tbe 
same  Is  in  the  defendant 

"It  Is  therefore  ordered  and  adjudged  that 
the  plaintiffs  have  no  Interest  in  the  tract 
of  land  described  in  the  complaint  and  that 
the  complaint  horeln  be  dismissed,  with 
costs." 

B.  T.  Rice,  for  appellanta.  3.  O.  Patterson 
&  Son,  for  respondent 

WOODS,  J.  This  is  a  case  of  mncb  diffical- 
ty,  and  tbe  plaintiffs  counsel  has  made  a 
strong  presentation  of  tbe  arg^unent  against 
the  construction  of  the  trust  deed  from  W.  D. 
Duncan  to  H.  A.  Duncan  adopted  by  tbe  cir- 
cuit Judge.  After  careful  consideration,  bow- 
ever,  we  have  concluded  to  adopt  tbe  reason- 
ing of  the  circuit  decree  as  sound  and  con- 
vincing. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  tbe  drcnit  court  be  affirmed. 


COOPER  et  al.  t.  COOPER  et  aL 

(Supreme    Court   of    South   Carolina.    Oct    S^ 
1907.) 

1.  Wills— CoRBTBUcnoR—PxBSONs  Ertitijbd 
TO  Takb. 

Testator,  who  bad  been  twice  married,  after 
making  certain  bequests  to  his  widow  in  lien 
of  dower,  provided:  "I  give  her  also  a  life 
interest,  or  as  long  as  she  remains  my  widow, 
an  equal  portion  with  my  children,  •  •  • 
and  at  her  death  or  marriage  said  property  to 
be  equally  divided  between  all  of  'our^  surviv- 
ing children,  or  those  of  them  who  may  not 
have  completed  tbeir  education,  should  there 
be  any  such."    The  residue  of  his  estate   was 

fiven  to  "my"  surviving  children,  to  t>e  equally 
ivlded  among  them,  except  a  daughter  by  bis 
first  marriage,  who  was  given  an  equal  share  in 
the  real  estate  only,  and  except,  also,  two  sons 
of  that  marriage,  as  to  whom  be  provided  that, 
having  completed  their  education,  he  desired 
them  to  receive  only  one-third  each  of  a  child's 
portion  Of  his  personal  estate,  besides  their 
full  share  of  his  real  estate.  At  tbe  will's  date 
the  children  of  the  first  marriage  were  ail  of 
age,  and  bad  completed  their  education,  but 
none  of  the  children  of  the  second  marriage 
were  of  ige,  and  some  were  of  quite  tender 
years.  Betd.  that  children  of  the  first  marriage, 
who  survived  the  widow,  were  not  entJtJod  to 
share  in  the  remainder  after  her  life  estate,  and 
that  the  same  went  to  the  children  of  the  sec- 
ond marriage,  and,  all  of  them  having  complet- 
ed their  education  at  the  widow's  death,  only 
those  who  survived  her  were  entitled  to  take. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wllte,  (  1083.] 

2.  Samb— Vested  ob  Oontikoent  Estates. 

Where  the  persona  who  are  to  take  nnder 
a  will  are  uncertain,  as  where  it  depends  on 
who  shall  survive  a  life  tenant  the  remainder 
is   not   only   contingent   but   nontransmissible. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   D.  E.  Hydrick,  Judge. 
Partition  by  Robot  Muldrow  Cooper  and 
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others  against  Francis  Pelot  Cooper  and  oth- 
ers. Decree  for  defendants,  and  plaintiffs 
appeal.  Affirmed  on  the  opinion  of  the  court 
below. 

The  following  Is  the  opinion  of  Hydride, 
J.,  In  the  court  below : 

"This  la  on  action  for  the  partition  of  the 
tract  of  land  described  in  the  complaint,  and 
Incidentally  for  the  construction  of  the  will 
of  George  William  Cooper.  Trial  by  the  Jury 
was  duly  waived  by  consent  of  the  attorneys 
for  all  parties.  The  original  will  Is  in  the 
handwriting  of  the  testator,  and  the  word 
'our,'  In  the  paragraph  hereinafter  copied, 
was  underscored  in  the  original  will  by  testa* 
tor.  The  will  is  dated  July  30,  1874.  Testa* 
tor  died  April  6,  1875,  leaving  sarviving  him 
bis  widow.  Rosa  I.  Cooper,  and  nine  children, 
three  by  a  former  marriage,  viz.,  Mary  Jane 
Petrie,  William  Albert  Cooper,  and  Robert 
Muldrow  Cooper,  and  stz  by  the  second  and 
last  marriage,  viz.,  Rosa  Leycester  Cooper, 
Francis  Pelot  Cooper,  Edward  Wood  Cooper, 
Harriett  Cooper  Cheyne,  Hamilton  Wither- 
spoon  Cooper  and  Augustus  Thomas  Cooper. 
At  the  date  of  the  second  marriage,  the  chil- 
dren of  the  first  marriage  were  all  quite 
small,  the  youngest  of  them  being  an  infant 
In  arms,  who  never  knew  any  other  mother 
than  his  step-mother,  who  treated  the  chil- 
dren of  the  first  marriage  just  as  she  did  her 
own.  The  children  of  the  two  marriages 
treated  each  other  just  as  brothers  and  sis- 
ters of  the  whole  blood,  so  that  the  family 
lived  together  most  amicably.  After  giving 
the  widow  $5,000  in  cash,  or  securities,  at 
her  option,  his  best  carriage  and  pair  of 
horses,  her  saddle  pony,  all  the  property 
which  she  possessed  at  the  time  of  their  mar- 
riage, and  all  that  she  had  subsequently  in- 
herited, the  same  to  be  in  lieu  of  dower,  the 
will  proceeds  as  follows :  'I  give  her  also  a 
life  Interest  or  as  long  as  she  remains  my 
■widow,  an  equal  portion  with  my  children, 
as  hereinafter  named,  1.  e.  a  child's  portion, 
of  all  property  both  real  and  personal,  of 
-which  I  may  be  possessed  at  the  time  of  my 
decease.  She  to  occupy  my  dwelling  house 
or  houses,  with  my  children,  and  have  ex- 
clusive use  of  all  my  household  and  kitchen 
furniture  and  at  her  death  or  marriage,  said 
property  to  be  equally  divided  between  all  of 
our  surviving  children,  or  those  of  them  who 
may  not  have  completed  their  education, 
should  there  be  any  such.'  The  residue  of 
the  estate  is  given  to  his  surviving  children, 
to  be  equally  divided  among  them,  except 
Mary  Jane  Petrie,  who  Is  given  an  equal 
share  only  in  the  real  estate,  and  except,  al- 
so, William  Albert  and  Robert  Muldrow,  of 
whom  the  will  saya :  'My  sons,  Wm.  A.  and 
Robt.  M.  Cooper,  having  completed  their  edn- 
cation,  I  desire  them  to  receive  one-third 
each  of  a  child's  portion  of  my  personal  es- 
tate besides  their  full  share  of  my  real  es- 
tate.' 

"At  the  date  of  the  will,  the  children  of 


the  first  marriage  were  all  of  age  and  had 
all  practically  completed  their  education. 
Robert  M.  Cooper  was  at  college  during  the 
last  year  of  bis  father's  life,  but  it  was  his 
last  year  at  college  before  graduating,  and 
his  education  was  so  nearly  completed  that 
bis  father  regarded  it  as  practically  complet- 
ed, and  so  states  In  his  will.  At  that  time 
none  of  the  children  of  the  second  marriage 
were  of  age  and  some  of  them  were  of  quite 
tender  years.  The  tract  described  In  the  com- 
plaint was  set  apart  to  the  widow,  under 
the  provisions  of  the  will  above  quoted,  and 
occupied  by  her  imtil  her  death,  which  occur- 
red May  13,  1905.  The  widow  was  survived 
by  Mary  Jane  Petrie  and  Robert  Muldrow 
Cooper,  children  of  the  first  marriage,  and 
by  Francis  Pelot  Cooper,  Harriett  Cooper 
Cheyne,  Hamilton  Wltherspoon  Cooper,  and 
Augustus  Thomas  Cooper,  children  of  the 
second  marriage.  After  the  death  of  testa- 
tor, and  before  the  death  of  his  widow,  Wil- 
liam Albert  and  Edward  Wood  Cooper  died, 
leaving  no  issue,  and  Rosa  Leycester  Cooper, 
having  intermarried  with  James  Read  Mul- 
drow, died  leaving  one  child,  the  defend- 
ant, Sarah  Rosa  Muldrow.  The  defendants, 
Thomas  Hasell  Dick  and  Oeorge  W.  Dick, 
are  the  children  of  Mary  Scott  Cooper,  the 
eldest  daughter  of  testator,  who  Intermarried 
with  Thomas  Hasell  Dick,  Br.,  and  died  be- 
fore her  father. 

"The  questions  arlring  upon  the  record  are 
(1)  whether  the  remainder  to  'our  surviving 
children'  is  transmissible;  and  (2)  whether 
the  children  of  the  first  marriage  who  surviv- 
ed the  widow  are  entitled  to  share  therein. 
I  have  had  no  doubt  on  either  point  But  in 
deference  to  the  earnestness  and  zeal,  as  well 
as  the  ability,  with  which  counsel  for  plain- 
tiffs maintained  their  contention,  I  have  giv- 
en the  points  careful  consideration. 

"It  Is  alleged  in  the  complaint,  and  argued 
by  plaintiff's  counsel,  that  the  scheme  of  the 
will  manifests  an  intention  of  testator  that 
all  his  property  should  be  equally  divided 
among  all  his  children.  That  may  be  so  If 
previous  advancements  and  educational  ad- 
vantages are  taken  into  account,  but  not  oth- 
erwise. It  is  not  conceded,  however,  that  ab- 
solute equality  In  the  division  was  Intended, 
at  any  rate  that  such  intention  Is  to  be  gath- 
ered from  the  will ;  for  upon  the  face  of  the 
will  it  appears  that  Mrs.  Petrie  was  to  get 
no  part  of  the  personal  estate  and  William 
A.  and  Robert  M.  were  to  get  only  one-third 
each  of  a  child's  part  thereof,  for  the  reason, 
as  stated  by  the  testator  as  to  the  two  last 
named,  that  they  had  already  completed 
their  education.  Nor  does  such  an  intention 
appear  when  the  will  is  read  In  the  light  of 
the  testimony,  from  which  It  appears  that 
testator  had  two  grandchildren,  the  children 
of  a  predeceased  daughter,  for  whom  no  pro- 
vision is  made.  It  would  be  purely  specula- 
tive to  undertake  to  account  for  these  appar- 
ent inequalities.    It  suffices  tliat  It  was  the 
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testator's  -will.  Tbronghont  the  will,  testa- 
tor uses  the  pronoun  'my*  where  It  Is  ap- 
propriate to  express  bis  Intention.  In  refer- 
ring to  the  children  of  both  marriages,  he 
speaks  of  them  as  'my'  children.  Had  he  in- 
tended to  give  the  remainder  in  question  to 
all  his  children,  be  would  not  liave  changed 
the  use  of  'my,'  and  used  'our,'  for  'my'  would 
have  t)een  the  more  appropriate  word  to  ex- 
press that  intention.  When  be  abandoned 
the  use  of  'my'  and  used  'our'  and  under- 
scored It,  the  conclusion  seems  Inevitable  tbat 
be  meant  to  emphasize  the  distinction  be- 
tween the  two  words,  and  thereby  say  to  the 
expositor  of  his  will  *I  mean  tbat  "our"  shall 
be  construed  to  mean  "our"  (tbat  is,  mine  and 
my  wife's)  in  contradistinction  to  "my"  chil- 
dren, which  includes  the  children  of  both 
marriages.'  This  intention  is  made  even 
clearer  by  the  succeeding  words,  'or  those 
of  them  who  may  not  have  completed  their 
education,  should  there  be  any  such' ;  for,  hav- 
ing already  said  that  the  older  set  of  children 
had  all  completed  their  education,  these  words 
show  clearly  tbat  he  meant  the  remainder 
to  be  used  in  the  first  contingency,  as  an  edu- 
cational fund  for  the  benefit  of  those  cblldren 
of  the  second  marriage  who  might  not  have 
completed  tbelr  education  at  the  falling  in  of 
the  prior  estate.  If,  at  that  time,  there  had 
been  some  who  had  completed  their  educa- 
tion, and  some  who  had  not,  those  who  had 
not  would  have  taken  to  the  exclusion  of 
those  who  had.  This  intention,  though  clear- 
ly enough  expressed  in  the  language  of  the 
will,  Is  made  even  clearer  by  reading  the  will 
In  the  light  of  the  circumstances  of  the  testa- 
tor when  he  penned  it  As  all  the  children 
of  the  second  marriage  had  completed  their 
education  prior  to  the  death  of  the  widow, 
the  only  remaining  contingency  was  as  to 
which  of  them  would  survive  the  period  of 
distribution.  Where  the  persons  who  are  to 
take  are  uncertain,  as  where  it  depends  upon 
who  shall  survive,  the  life  tenant,  as  in  this 
case,  tbe  remainder  is  not  only  contingent, 
but  nontransmlsslble.  Eoundtree  T.  Round- 
tree,  26  S.  C.  450,  2  S.  B.  474. 

"Therefore  only  the  children  of  the  second 
marriage  who  survived  tbe  widow  are  entitl- 
ed to  share  in  the  remainder ;  and  it  Is  so  or- 
dered, adjudged,  and  decreed.  Parties  may 
apply  for  such  further  orders  as  may  be  nec- 
essary to  carry  out  these  views." 

Sband  ft  Shand  and  Haynsworth  &  Hayns- 
wortb,  for  appellants.  Lee  &  Moise,  for  re- 
spondent Augustus  Cooper.  James  Simons, 
for  respondent  F.  P.  Cooper.  McLeod  &  Den- 
nis, for  respondent  Mrs.  Harriett  C.  Cheyne. 


WOODS,  J.  The  reasoning  of  the  circuit 
decree  is  convincing,  and  we  are  satisfied  to 
adopt  It 

Tbe  Judgment  of  this  court  is  that  the 
Judgment  of  tbe  circuit  court  be  affirmed. 


FREE  ▼.  SOUTHERN  RT. 

(Supreme  Court  of   South   Carolina.    Sept.  8, 
19O70 

1.  STATCTXS— EVIDKNOB     OF     FOBBIOH     STAT- 
UTES. 

The  Btatntes  of  another  ttate  can  only  l>e 
proved  ,by  printed  volumes  of  the  statutes  pur- 
porting to  have  been  published  by  state  au- 
thority. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  380;  vol.  20,  Evidence,  ft 
1235,  1236.] 

2.  Death— Action— Plkadiko. 

Under  tbe  Btatntes  of  North  Carolina  grant- 
ing recovery  by  personal  representatives  in  an 
action  for  wrongful  death,  a  nonsuit  should  not 
be  granted  because  the  statute  gave  a  personal 
representative  the  riglit  to  sue  without  naminr 
the  beneficiaries,  where  the  complaint  alleged 
that  the  action  was  for  the  benefit  of  the  parents 
of  deceased. 

3.  Mabteb   and   Sebvant— Injitbt  to    Sebv- 

ANT— NeOLIOENCE. 

Where  the  evidence  shows  that  a  railroad 
employe  while  working  in  the  yard  and  watch- 
ing another  train  was  run  over  by  a  switch 
engine  which  had  no  watchman,  gave  no  warn- 
ing, but  was  running  at  a  rapid  rate  of  speed, 
the  Jury  may  infer  negligence  and  a  want  of 
contributory  negligence. 
Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  (Tircnit  Conrt 
of  Spartanburg  County;  Prince,  Judge. 

Action  by  John  Free,  administrator  of  Jules 
Free,  against  the  Southern  Railway.  From 
an  order  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

Stanyame  Wilson,  for  appellant  Sanders 
ft  De  Pass,  for  respondent 

WOODS,  J.  Jules  Free,  an  onploye  of  tb« 
Southern  Railway  Company,  was  killed  by 
one  of  Its  engines  In  September,  1904,  at 
Charlotte,  N.  C.  His  father,  John  Free, 
qualified  as  administrator  In  this  state  and 
brought  this  action  to  recover  damages.  Tbe 
complaint  contains  this  allegation:  *^hat 
under  tbe  law  of  the  state  of  North  Carolina, 
known  as  tbe  'Lord  Campbell  Act,'  tbe  de- 
fendant by  tbe  said  wrongful  killing  of  Jules 
Free,  became  liable  to  this  plaintiff  as  ad- 
ministrator, for  the  benefit  of  his  parents, 
for  the  damages  caused  by  the  said  wrongful 
conduct,  and  tbat  said  plaintiff,  as  such  ad- 
ministrator, was  thereby  damaged  in  tbe  sum 
of  $2,000,  for  which  he  asks  Judgment"  A 
nonsuit  was  granted  on  tbe  grounds  that 
there  was  no  proof  of  a  statute  in  North 
Carolina  allowing  such  a  suit  for  tbe  benefit 
of  parents  of  the  person  killed.  The  follow- 
ing statute  of  North  Carolina  was  admitted: 
"That  any  servant  or  employee  of  any  rail- 
road company  operating  in  this  state,  who 
shall  suffer  Injury  to  bis  person,  or  the  per- 
sonal representative  of  any  servant  or  em- 
ployee who  shall  have  suffered  deatb.  In  the 
course  of  his  service  or  employment  with  said 
company,  by  the  negligence,  carelessness,  or 
Incapacily  of  any  servant  employee,  or  agent 
of  tbe  company,  or 'by  any  defect  in  tbe  ma- 
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cblnery,  ways,  or  appliances  of  the  company, 
shall  be  entitled  to  maintain  an  actl<»>  againat 
such  company." 

1.  Tbe  plaintiff  attempted  to  prove  tbe  stat- 
ute law  of  North  Carolina  provided  that  sncb 
an  action  as  this  should  be  brought  for  the 
benefit  of  parents  by  Introducing  the  reports 
of  tbe  Supreme  Court  of  North  Carolina.  A 
statute  of  a  sister  state  cannot  be  so  proved 
In  the  courts  of  this  state.  Nothing  less 
than  printed  copies  of  the  volume  containing 
the  statu**  purjwrtlng  to  have  been  publish- 
ed by  the  state  authority  will  be  taken  as  evi- 
dence, av.  Code  1902,  {  2890.  The  circuit 
judge  was  therefore  right  in  holding  that 
the  only  statute  law  of  North  Carolina  before 
the  court  was  the  statute  above  quoted.  An 
examination  of  the  case  of  Kllllan  v.  Railway 
Co.,  128  N.  C.  261,  88  S.  B.  873,  on  which  the 
plaintiff  relied,  shows  that  be  was  also  right 
In  holding  that  that  case  does  not  state  the 
law  of  North  Carolina  to  be  that  an  action 
like  this  Is  to  be  brought  for  tbe  benefit  of 
tbe  parents.  For  the  purposes  of  this  case, 
therefore,  the  statute  law  of  North  Carolina 
must  be  talcen  as  giving  a  right  of  action  to 
the  personal  representative  of  the  person  who 
shall  have  suffered  death  In  tbe  manner  laid 
down  In  the  statute  above  quoted,  without 
providing  for  any  special  beneficiary. 

2.  The  case,  then.  Is  this:  The  plaintiff 
In  bringing  this  action  as  the  administrator 
of  Jules  Free  made  allegations  comjilete  and 
sufficient  in  all  respects  under  the  statute,  ex- 
cept he  erroneously  alleged  the  defendant  be- 
came liable  to  him,  as  administrator  of  Jules 
Free,  for  tbe  benefit  of  his  parents.  The  cir- 
cuit judge  grants  tbe  nonsuit  on  tbe  ground 
that  the  use  in  the  complaint  of  tbe  words, 
"for  the  benefit  of  his  parents,"  was  a  fatal 
departure  from  the  statute.  We  are  unable 
to  assent  to  this  view.  If  tbe  plaintiff,  as 
administrator,  was  entitled  to  recover,  bis  re- 
covery should  not  be  defeated  because  be  has 
erroneously  alleged  he  must  bold  his  recovery 
for  tbe  benefit  of  certain  persons.  Under  the 
statute  of  North  Carolina,  as  proved,  a  com- 
plete cause  of  action  was  stated  in  the  com- 
plaint, without  tbe  reference  to  the  supposed 
beneficiary,  and  that  should  have  been  regard- 
ed as  mere  surplusage.  This  conclusion  rests 
well  on  tbe  reasoning  of  Mr.  Justice  Jones  in 
Morris  v.  Gas  &  Elec.  Co.,  70  S.  C.  281,  49 
S.  E.  854:  "The  statute  is  remedial,  and 
should  be  liberally  construed,  so  as  to  accom- 
plish its  object.  It  was  designed  to  remove 
tbe  common-law  rule,  founded  on  the  maxim, 
'Actio  personalis  morltur  cum  persona,'  as  an 
obstacle  to  tbe  recovery  of  damages  for  the 
death  of  a  party  by  a  wrongful  act,  neglect, 
or  default  of  another,  and  to  create  a  right 
of  action  In  the  administrator  of  the  deceased 
for  the  benefit  of  tbe  person  named  In  the 
statute.  In  re  Estate  of  Mayo,  60  S.  C.  401, 
88  S.  E.  684.  54  L.  R.  A.  660.  The  award  of 
damages  for  tbe  wrongful  death  is  tbe  impor- 
tant matter.    Tbe  manner  of  distribution  Is 


of  secondary  conslderatton."  Tbe  case  of 
Lilly  V.  Railway  Co.,  82  S.  a  142,  10  S.  B. 
932,  was  obviously  different,  and  we  think  tbe 
doctrine  of  that  case  should  not  be  extended. 

The  defendant  contends,  however,  that  tbe 
law  of  North  Carolina,  as  proved  in  this  case, 
is  essentially  different  from  tbe  law  of  this 
state,  In  that  it  does  not  designate  tbe  per- 
sons for  whose  benefit  tbe  administrator  Is 
allowed  to  recover;  while  the  corresponding 
statute  of  this  state  provided  for  distribu- 
tion among  certain  kindred  of  tbe  deceased. 
As  indicated  In  Morris  v.  Gas  &  Elec.  Co.,  su- 
pra, tbe  essential  thing  In  the  varying  stat- 
utes of  the  several  states  is  the  same,  name- 
ly, the  giving  of  a  right  of  action  to  the  ad- 
ministrator or  some  other  person  Interested 
in  the  life  of  the  deceased  in  his  own  behalf 
or  as  trustee  for  others.  Any  variance  as  to 
the  beneficiaries  and  the  method  of  distribu- 
tion ought  to  be  regarded  as  a  minor  differ- 
ence. It  was  held  in  Dennick  y.  Central  R. 
R.  Co.,  103  U.  S.  11,  18,  26  h.  Ed.  439: 
"Wherever,  either  by  the  common  law  or  the 
statute  law  of  a  state,  a  right  of  action  has 
become  fixed  and  a  legal  liability  Incurred, 
that  liability  may  be  enforced  and  tbe  right 
of  action  pursued  in  any  court  which  has  ju- 
risdiction of  such  matters  and  can  obtain  ju- 
risdiction of  tbe  parties.  *  *  *  If  tbe  lia- 
bility to  pay  mpney  was  fixed  by  tbe  law  of 
the  state  where  tbe  transaction  occurred,  is  It 
to  l>e  said  it  can  be  enforced  nowhere  else, 
because  it  depended  upon  statute  law,  and  not 
upon  common  law?  It  would  be  a  very  dan- 
gerous doctrine  to  establish  that,  in  all  cases 
where  the  several  states  have  established  the 
statute  for  the  common  law,  the  liability  can 
be  enforced  In  no  other  state  but  that  where 
the  statute  was  enacted  and  tbe  transaction 
occurred."  After  much  judicial  discussion, 
tbe  authority  and  reasoning  of  tms  case  l» 
now  generally  recognized  with  this  qualifica- 
tion, that  the  courts  of  one  state  will  not 
recognize  a  cause  of  action  arising  In  another 
state,  when  the  statute  of  such  other  state  giv- 
ing the  right  of  action  is  contrary  to  tbe  pub- 
lic policy  of  the  state  where  the  action  Is 
brought  Dennis  v.  Railroad  Co.,  70  S.  C.  257, 
49  S.  E.  869,  106  Am.  St.  Rep.  746 ;  Hunting- 
ton V.  Attrlll,  146  U.  S.  657.  18  Sup.  Ct  224, 
36  L.  Ed.  1123 ;  Stewart  v.  Railroad  Co.,  168 
U.  S.  445,  18  Sup.  Ct  105,  42  L.  Ed.  537; 
Texas,  etc.,  R.  R.  Co.  v.  Cox,  145  U.  S.  503,  12 
Sup.  Ct  905,  3G  L.  Ed.  829 ;  Leonard  v.  Colum- 
bia S.  E.  Co.,  84  N.  Y.  48,  88  Am.  Rep.  491 ; 
Higglns  V.  Central,  N.  E.  ft  W.  R.  R.  Co.,  155 
Mass.  176,  29  N.  E.  534,  31  Am.  St  Rep.  544. 
The  numerous  other  federal  and  state  cases 
to  the  same  effect  will  be  fbund  collated  In 
Attrlll  V.  Huntington,  70  Md.  191,  16  Atl.  651, 
2  L.  R.  A.  779, 14  Am.  St  Rep.  354  ;  10  Rose's 
Notes  on  U.  S.  Reports,  8;  Id.  85G. 

Tbe  North  Carolina  statute  on  which  this 
action  rests  Is  entirely  consistent  with  the 
public  policy  of  this  state  as  expressed  In  its 
statute  giving  a  right  of  action  la  such  case 
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to  tbe  personal  representative  of  the  deceas- 
ed ;  and  It  Is  not  opposed  to  tbe  public  policy 
of  tbis  state  because  in  tbe  subordinate  mat- 
ter of  distribution  the  South  Carolina  statute 
names  tbe  beneficiaries,  and  tbe  Nortn  Caro- 
lina statute,  as  proved,  leaves  the  recovery 
In  tbe  hands  of  tbe  administrator  for  general 
distribution.  It  is  true  tbe  plalntlfTs  excep- 
tion does  not  set  out  as  clearly  as  is  desired 
the  error  which  Vfe  think  was  committed  in 
granting  the  nonsuit  But  exceptions  should 
be  liberally  construed  where  they  do  not  mis- 
lead or  surprise  opposing  counsel.  Looking 
at  th«  exception  In  that  light.  It  does  raise 
tbe  question  that  a  nonsuit  should  not  have 
been  granted  for  failure  to  prove,  by  the 
printed  volume  of  the  statute  of  North  Caro- 
lina, that  any  recovery  by  the  administrator 
would  be  for  tbe  benefit  of  the  parents.  Re- 
spondent's counsel  was  not  surprised  nor  mis- 
led, for  the  point  on  which  we  think  the  Judg^ 
uent  should  ba  reversed  was  fully  and  ably 
argued  by  him. 

8.  Tbe  defendant  has  given  due  notice  that 
he  would  ask  to  have  tbe  nonsuit  sustained 
on  the  additional  grounds  (1)  that  there  was 
no  proof  of  negligence  by  the  defendant;  and 
.  (2)  that  no  other  inference  could  be  drawn 
from  tbe  evidence  than  that  the  plaintiff  was 
guilty  of  contributory  negligence.  Defend- 
ant offered  no  evidence,  and  plaintiff's  wit- 
nesses were  in  substantial  agreement  as  to 
the  circumstances  of  the  killing.  Jules  Free 
was  a  boy  employed  to  carry  water  to  a 
gang  of  hands  working  near  the  station  at 
Charlotte,  N.  0.  As  Free  was  returning 
across  the  tracks  with  water,  his  attention 
attracted  by  an  approaching  freight  train,  he 
was  struck  and  killed  by  a  switch  engine 
coming  from  the  opposite  direction  on  an- 
other track.  Witnesses  variously  estimated 
the  speed  of  the  switch  engine  at  from  20 
to  35  miles  an  hour,  and  they  all  testified 
there  was  no  watchman  on  its  pilot,  and  no 
warning  of  Its  approach  by  bell  or  whistle. 
From  this  evidence  tbe  jury  might  well  In- 
fer the  defendant  was  negligent  in  running 
its  switch  engine  at  such  a  rate  of  speed  in 
a  yard  where  there  were  several  tracks  and 
tbe  confusion  of  other  moving  trains,  with- 
out a  guard  on  tbe  pilot  and  without  signals, 
and  that.  In  these  circumstances,  the  unfor- 
tunate boy  in  crossing  the  track  in  the  dis- 
charge of  the  duty  assigned  to  him  was  not 
guilty  of  contributory  negligence  In  not  see- 
ing tbe  engine  and  getting  out  of  its  way. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

GARY,  A.  J.  (dissenting).  This  is  an  ac- 
tion under  the  statute  of  North  Carolina  (Be- 
visal  1905,  §  59),  commonly  known  as  "Lord 
Campbell's  Act,"  on  account  of  tbe  death  of 
plaintiff's  intestate,  who  was  in  tbe  employ- 
ment of  the  defendant,  and  was  killed,  by 
one  of  its  swltdi  engines  in  the  yards  at 
Charlotte,  N.  C.,  while  crossing  one  of  its 


tracks.  The  sixth  paragraph  of  the  com- 
plaint Is  as  follows:  "That  under  tbe  lair 
of  tbe  state  of  North  Carolina,  known  as  the 
'Lord  Campbell  Act,'  the  defendant,  by  said 
wrongful  killing  of  said  Jules  Free,  became 
liable  to  this  plaintiff  as  his  administrator 
for  tbe  benefit  of  his  parents  for  the  dam- 
ages caused  by  said  wrongful  conduct,  and 
that  said  plaintiff,  as  such  administrator,  wai 
thereby  damaged  in  tbe  sum  of  $2,000,  for 
which  be  asks  judgment"  The  defendant 
answered  the  complaint  denying  all  except 
the  formal  allegations  thereof,  and  setting  np 
the  defenses  of  contributory  negligence  and 
assumption  of  risk.  Tbe  plaintiff  filed  a  re- 
ply alleging  tbe  statute  of  North  Carolina  as 
follows:  "That  any  servant  or  employe  of 
any  railroad  company  operating  In  this  state, 
who  shall  suffer  injury  to  his  person,  or  the 
personal  representative  of  any  servant  or  eai- 
ploy6  who  shall  have  suffered  death  in  tbe 
course  of  his  service  or  employment  witb 
said  company,  by  tbe  negligence,  carelessness 
or  incapacity  of  any  servant,  employe  or 
agent  of  the  company,  or  by  any  defect  in  the 
machinery  ways  or  appliances  of  the  com- 
pany, shall  be  entitled  to  maintain  an  ac- 
tion against  such  company."  At  the  close 
of  the  plaintiff's  testimony  the  defendant 
made  a  motion  for  a  nonsuit  on  tbe  follow- 
ing grounds:  "(1)  That  there  is  no  proof 
here  that,  under  the  law  of  North  CaroUna. 
where  this  accident  haM>ened,  that  the  plain- 
tiff can  recover.  This  act  does  not  set  out 
for  whose  benefit  the  action  shall  be  brought 
(2)  That  if  the  suit  Is  brought  here  In  the 
name  of  the  personal  representative  that 
perstmal  representative  must  be  a  personal 
representative  of  North  Carolina,  and  not  a 
man  in  this  state.  (3)  That  as  an  additional 
ground  all  tbe  evidence  shows  the  deceased 
was  guilty  of  contributory  negligence."  The 
plaintiff  then  requested  permission  to  amend 
paragraph  6  of  the  complaint  so  as  to  con- 
form the  pleadings  to  the  facts  proved,  but 
the  request  was  refused. 

The  nonsuit  was  granted  on  the  first  of 
said  grounds,  and  the  plaintiff  appealed,  upon 
a  single  exception,  whldt  Is  as  follows: 
"That  his  honor  erred  in  holding  that  tbe 
only  way  In  which  the  Lord  Campbell  act  of 
North  Carolina,  referred  to  in  the  complaint 
could  be  proven,  was  by  a  TOlnme  vt  the 
statutes  of  North  Carolina,  and  in  granting 
nonsuit  because  such  statute  was  not  pro- 
duced; It  being  respectfully  submitted  that 
the  proof  offered  by  the  plalntlfl,  to  wit,  the 
decision  of  the  Supreme  Court  of  N<Hrth  Car- 
olina, and  tbe  decision  of  the  Supreme  Court 
of  South  Carolina,  as  to  what  that  statute 
was,  was  sufficient  proof  of  such  statute  to 
go  to  the  jury."  It  seems  to  as  that  the 
exception  was  taken  under  a  mlsapptehen- 
sion  of  tile  ruling  of  his  honor,  the  pre^ding 
Judge.  The  decision  In  tbe  case  of  Killlan 
T.  Railroad,  128  N.  G.  261,  38  S.  B.  873,  was 
introduced  in  evidence  without  objection,  but 
when  the  plaintiff  offered  to  Introduce  the 
decision  in  tbe  case  of  Dennis  t.  Railroad,  70 
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8.  C.  254,  49  S.  B.  869,  106  Am.  St  Bep.  746^ 
the  following  took  place:  "Mr.  Sanders: 
We  do  not  admit  that  as  evidence.  Mr.  Wll- 
son:  I  offer  It  as  evidence.  Mr.  Sanders: 
We  object  to  the  South  Carolina  report  go- 
ing In  as  evidence,  Ck>urt:  I  bold  that  the 
statement  found  In  that  decision  of  the  Su- 
preme Court  of  South  Carolina,  as  to  what 
Lord  Compbell's  act  Is  in  North  Carolina,  is 
not  evidence,  Is  not  the  best  evidence  of  what 
that  act  really  is.  That  is  not  the  way  to 
prove  It  That  can  only  be  proven  by  the 
volume  of  the  statutes  of  North  Carolina. 
What  the  act  of  the  North  Carolina  Legis- 
lature Is  cannot  be  proven  by  the  decision  of 
the  Supreme  Court  of  South  Carolina.  As 
to  the  case  of  KUUan  v.  Railroad  Company, 
128  N.  C.  261,  38  8.  B.  873,  Introduced  In 
behalf  of  the  plaintiff,  for  the  purpose  of 
showing  what  the  Lord  Campbell's  act  In 
North  Carolina  Is,  it  Is,  In  my  Judgment  In- 
sufficient for  that  purpose,  even  if  I  were  of 
the  opinion  that  the  decision  of  the  Supreme 
Court  of  South  Carolina  was  the  proper 
method  of  proving  a  North  Carolina  act  In 
that  case  it  was  shown  that  the  Lord  Camp- 
bell's act  1 1498  (Code  1883),  provided:  Wher- 
ever the  death  of  a  person  is  caused  by  the 
wrongful  act  of  another,  action  therefor  may 
be  brought  Section  1499  provided  that  the 
plaintiff  In  such  action  may  recover  such 
damages  as  are  fair  and  Just  compensation, 
resulting  from  such  death.  That  being  the 
case,  and  as  the  court  Is  now  advised  that 
this  North  Carolina  case,  even  If  It  Is  proper 
evidence  as  to  what  provision  is  made,  for 
whose  benefit  the  suit  Is  to  be  brought  and 
as  the  plaintiff  has  alleged  in  his  complaint 
that  the  act  provides  for  the  bringing  of  such 
a  suit  by  the  personal  representative.  In  a 
case  like  tliis,  where  there  Is  the  death  of 
his  son,  for  the  benefit  of  the  parent  and  as 
this  suit  is  brought  for  the  benefit  of  the 
parent  of  the  deceased  by  the  personal  rep- 
resentative, and  that  there  is  no  evidence 
before  the  court  that  under  the  North  Caro- 
lina Btatutes  suit  can  be  brought  and  main- 
tained for  the  benefit  of  the  parent  the  mo- 
tion for  a  nonsuit  is  sustained  for  want  of 
evidence,  showing  that  an  action  under  the 
statute  of  North  Carolina,  for  a  wrongful  act 
causing  the  death  of  the  deceased.  Is  author- 
ized to  be  brought  by  the  personal  represen- 
tative, for  the  benefit  of  the  parent  of  the 
deceased,  when  that  deceased  is  a  child." 

Section  2890  of  the  Code  of  Laws,  which 
provides  the  manner  of  proving  the  statutes 
of  other  states,  is  as  follows:  "Printed  cop- 
ies in  volumes  of  statutes,  Code,  or  other 
written  law  enacted  by  any  other  sovereignty, 
state  or  territory,  or  foreign  government 
purporting  or  proved  to  have  been  published 
by  tlie  authority  thereof,  oe  proved  to  be 
commonly  admitted  as  evidence  of  the  exist- 
ing law  In  the  cburts  and  Judicial  tribunals 
of  such  sovereignty,  state,  territory,  or  gov- 
ernment shall  be  admitted  by  the  courts  and 
officers  of  this  state,  on  all  occasions,  as  pre- 


Bomptlve  evidence  of  such  laws.  The  unwrit- 
ten or  common  law  of  any  other  sovereignty, 
state  or  territory,  or  foreign  government  may 
be  proved  as  facts  by  parol  evidence;  and 
the  books  of  reports  of  cases  adjudged  in 
their  courts  may  also  be  admitted  as  pre- 
sumptive evidence  of  such  law."  This  sec- 
tion shows  that  the  ruling  of  the  presiding 
Judge,  when  objection  was  Interposed  to  the 
Introduction  in  evidence  of  the  South  Caro-  . 
Una  decision,  was  free  from  error.  We  do 
not  understand  bis  honor  to  have  ruled  that 
the  decision  in  the  KiUlan  Case  was  not 
competent  evidence  of  the  North  Carolina 
statute,  but  that  It  failed  to  show  that  the 
personal  representative  of  the  deceased  could 
bring  the  action  for  the  benefit  of  the  par- 
ents, in  consequence  of  which  there  was  no 
testimony  to  sustain  the  allegation  of  the 
complaint  In  this  respect 
For  these  reasons,  I  dissent 


FORREST  V.  McBBB. 

(Supreme  Court  of  South  Carolina.    Anc.  30, 

1907.) 

1.  JunouEKT— Res   Jcdicata.. 

The  judgment  of  a  circuit  court  on  appeal 
from  a  magistrate's  court  is  res  Judicata  of  the 
issue  involved  when  not  appealed  from. 

2.  Agbictiltdbb— Liens— FoBECLosuBB— Void 

WaBBANT— LlABILITt    OF    PLAINTIFF. 

Where  plaintiff  brought  an  action  before  a 
magistrate  to  foreclose  an  agricultural  lien,  he 
18  responsible  for  the  acts  of  the  constable  act- 
ing under  a  warrant  which  was  void  because  of 
the  negligence  of  the  magistrate,  though  plain- 
tiff acted  in  good  faith,  and  did  not  specially 
anthorize  the  constable  to  make  the  levy. 

3.  Appeal— Law  of  Case. 

Questions  of  law  determined  by  the  Su- 
preme Court  are  the  law  of  the  case  on  any 
subsequent  trials. 

TEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  t  4661.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Watts,  Judge. 

Action  by  Anderson  Forrest  against  S.  I* 
McBee.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

See  51  S.  E.  675. 

J.  J.  McSwain,  for  appellant  Blythe  ft 
Blythe,  for  respondent 

OARY,  a.  J.  This  Is  an  action  to  recover 
damages  for  the  seizure  of  the  plaintiff's 
crops  under  an  agricultural  warrant  issued 
by  a  magistrate  at  the  instance  of  the  defend- 
ant, on  the  ground  that  the  proceedings  were 
null  and  void,  by  reason  of  the  fact  that  the 
defendant  failed  to  file  an  Undertaking  In 
compliance  with  the  requirements  of  the  stat- 
ute. The  facts  are  stated  in  the  former  opin- 
ion of  this  court  reported  in  72  S.  C.  189, 
51  S.  B.  675.  The  Jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  |25,  and  the  de- 
fendant appealed. 

The  appellant's  attorney,  In  his  printed  ar- 
gument discusses  the  exceptions  under  three 
general  heads,  and  lu  considerlng^Uie  quee- 
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tions  presented  by  tbe  ezceptiona  we  will 
follow  his  arrangement. 

1.  The  first  of  the  heads  Is  "that  the  pre- 
siding judge  erred  In  his  construction  of  the 
opinion  of  this  court  upon  the  former  ap- 
peal." After  reading  to  the  jury  all  the  re- 
quests of  the  defendant,  his  honor,  the  presid- 
ing judge,  charged:  "Now,  gentlemen,  that 
is  very  good  law,  and  I  charge  it  to  yon,  ex- 
■  cept  as  I  may  hereinafter  modify  it  in  charg- 
ing you,  generally.  I  charge  you  as  a  matter 
of  Jaw  that  the  court  having  decided  that  the 
taking  of  that  property  under  the  warrant 
sworn  out  by  Mr.  McBee  was  illegal,  unlaw- 
ful, and  wrong,  that  has  been  adjudicated, 
and  there  was  no  appeal  taken  from  that 
The  record  shows  that,  when  the  matter  came 
up  before  Judge  Klugb,  he  sustained  the 
magistrate,  and  held  that  the  attachment  was 
Illegal  and  unlawful,  and,  if  Mr.  McBee  had 
seen  fit,  he  could  have  appealed,  but  there 
was  no  appeal  taken,  and  that  is  out  of  it 
And  the  court  has  decided  that  the  taking  of 
the  property  by  the  constable  under  the  pro- 
ceedings issued  by  Mr.  Cox,  at  the  instigation 
of  Mr.  McBee,  was  unlawful  and  illegal,  and, 
that  being  the  case,  the  plaintifT  is  entitled 
to  recover  whatever  actual  damages  he  has 
sustained  by  the  taking  of  that  property,  and 
the  jury  can  award  hhn  such  actual  damages 
as  flow  from  the  seizure  of  that  property  il- 
legally." Our  construction  of  this  portion  of 
the  charge  Is  that  his  honor,  the  presiding 
judge,  had  reference  to  the  ruling  of  his  hon- 
or. Judge  Klugh,  and  not  to  the  opinion  of 
tlie  Supreme  Court  But,  even  If  we  are  in 
error,  the  decision  of  Judge  Klugh  had  the 
effect  which  the  appellant  contends  the  pre- 
siding judge  erroneously  ascribed  to  the  opin- 
ion of  this  court,  and  therefore  there  was 
not,  in  any  event,  prejudicial  error. 

2.  Under  the  second  of  said  general  beads, 
the  appellant  contends  "that  the  defendant, 
McBee,  (s  not  liable  for  the  act  of  the  con- 
stable, done  in  pursuance  of  a  warrant,  which 
was  void  by  reason  of  the  negligence  of  the 
magistrate,,  when  defendant,  McBee,  acted  in 
good  faith,  did  not  Improperly  influence  the 
magistrate  to  Issue  such  void  warrant,  nor 
specially  authorize  the  constable  to  make  a 
levy  under  such  void  warrant,  nor  did  be 
subsequently  ratify  the  same."  The  princi- 
ples for  which  the  appellant's  attorney  con- 
tend are  antagonistic  to  the  views  expressed 
by  this  court  in  its  former  opinion,  and  can- 
not be  siistntned  for  the  following  reasons: 
In  the  first  place,  the  questions  of  law  de- 
termined by  this  court  upon  the  former  ap- 
peal are  res  judicata,  and  the  principles  then 
announced  must  be  followed  throughout  the 
trial  of  the  case,  until  it  Is  finally  disposed 
of  (Carpenter  v.  Lewis,  65  S.  C.  400,  43  S. 
K.  881);  and.  In  the  second  place,  the  court, 
after  carefully  reviewing  the  doctrine  stated 
in  the  former  opinion,  sees  no  reason  to  re- 
cede from  it 

3.  Under  the  trial  of  the  general  heads,  the 
appellant's  attorney  contends  "that  the  pre- 


siding judge  charged  on  the  facts,  and  indi- 
cated his  opinion."  Before  the  commeooe- 
ment  of  the  last  trial  on  circuit,  the  court 
allowed  the  plaintiff  to  strike  out  of  the  com- 
plaint  all  allegations  of  willfulness  or  malke 
on  the  part  of  the  defendant  in  institnting  the 
proceedings  to  seize  the  crops  of  the  plaintiff, 
and  also  granted  the  motion  to  strike  out  of 
the  answer  certain  allegations  and  defenses, 
by  which  amendments  the  Issues  tbat  re- 
mained were  very  few.  After  considering 
the  charge  of  the  presiding  Judge  in  Its  en- 
tirety, we  are  unable  to  discover  wherein  It 
violated  article  5,  |  26,  of  the  Constitution. 

It  is  the  judgment  of  this  oonrt  tbat  the 
judgment  of  the  circuit  court  be  affirmed. 


LANGSTON  v.  OOTHRAN  et  «L 

(Supreme  Court  of  South  Carolina.    Aug.  20b 
1907.) 

1.  Witnesses  —  Transactioks    wrrn    Dece- 
nBM. 

A  son,  after  introduction  of  a  deed  to  him 
by  his  father,  since  deceased,  may  testify  that 
he  l>ou);ht  the  land  of  the  father  and  paid  for 
it,  inch  testimony  being  not  inadmissible  nnder 
Code  Civ.  Proc.  1902,  {  400,  as  relating  to 
transactions  with  decedents. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  664.] 

2.  Sahk. 

That  decedent  was  In  possession  of  certain 
land  when  lie  conveyed  the  same  to  the  witness 
Is  not  a  transaction  between  the  witness  and 
the  decedent  as  to  whidi  the  witness  was  in- 
competent to  testify. 

8.  Pbopebtt— BviDEwat  o»  Claim  of  Trn.K— 
DootnaRTABT. 

Tax  receipts  are  admissible  to  show  that  the 
party  paying  the  taxes  claimed  the  land. 

4.  TBIAI/— iNSTBUCnONS. 

A  request  to  charge  is  properly  denied 
where  there  is  no  evidence  on  which  to  base  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  46,  Trial,  (  696.] 

5.  Advbbsk  Possession— DtscLAjntEB. 

Where  a  person  disclaimed  title  to  land, 
and  thereafter  held  it  openly,  notoriously,  and 
adversely  for  10  years,  ne  would  have  a  good 
title. 

[Ed.  Note.— For  canes  In  point,  see  Cent.  Dig. 
vol.  1.  Adverse  Possession,  g!  65-78.] 

6.  Pbopertt  —  TiTLB  —  Possession  —  Ijboal- 

ITT— BOBDEH    0»    PBOOF. 

It  is  incumbent  on  those  alleging  that  pos- 
session of  land  is  unlawful  to  establish  such 
fact 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  40,  Property,  (  9.] 

7.  Triai,— iNBTBUcnoNB— CONFOSMrrr   to  Is- 
sues. 

Where  an  answer  denied  title  to  the  land 
in  controversy  in  plaintiff,  and  also  set  up  ad- 
verse possession,  it  was  proper  to  refuse  ts 
charge  only  on  the  question  of  adverse  posses- 
sion. 

[EM.  Note. — For  cases  in  point  see  Cent.  Dif. 
vol.  46,  Trial,  {  587.] 

8.  E.iECTitE«T— Instructions. 

Where  the  court  in  ejec^ent  gave  an  in- 
stmction  in  accord  with  the  request  of  plain- 
tiff, and  added  thereto:  '^hii  is  good  law,  and. 
if  plaintiff  has  shown  good  title,  it  is  a  ques- 
tion of  fact  for  you  whether  it  has  been  de- 
feated"—such  added  words  .were  simply  ezplana- 
ized  by  V:. 
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tory,  and  did  not  liFect  the  prapoiltlon  of  law 

a.9  KiT«n. 

9.  AppbaI/— HABici.(:8a  Bbbob. 

A  correct  abatract  propoaition  not  applica- 
ble to  the  evidence  held  not  prejudicial,  where 
it  could  not  have  misled  the  jury. 

[Ed.  Note.— For  caaes  in  point,  see  Cent.  Dig. 
vol.  8.  Appeal  and  ESrror,  {  4220.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  Purdy,  Judge. 

Action  by  Elizabeth  Langston  against  John 
Cotbran  and  others.  Judgment  for  defend- 
ants. Plaintiff  appeals.  Aflbrmed. 
The  following  are  the  exceptions : 
"(1)  That  his  honor,  the  presiding  Judge, 
erred  In  allowing  the  witness  T.  O.  Cooley, 
one  of  the  defendants,  to  testify,  against  the 
objection  of  the  plaintiff,  as  to  transactions 
between  the  said  witness  and  the  deceased, 
John  J.  Cooley;  said  testimony  being  Inad- 
missible under  section  400  of  the  Code  of  CIt- 
11  Procedure  of  1902. 

"(2)  That  his  honor  erred  In  allowing  the 
witness  John  T.  Cooley,  one  of  the  defend- 
ants, to  testify,  against  the  objection  of  the 
plaintiff,  as  to  transactions  between  the  said 
witness  and  John  J.  Cooley,  deceased,  said 
testimony  being  inadmissible  under  section 
400  of  the  Code,  and  to  testify  that  the  said 
John  J.  Cooley  was  'in  possession'  of  the  land 
in  dispute  at  the  times  designated  by  the 
witness ;  the  question  of  possession  being  one 
of  law  in  this  case. 

"(3)  That  bis  honor  erred  In  allowing  th 
witness  John  C.  Cotbran,  one  of  the  defend- 
ants, to  testify,  agralnst  the  objection  of  the 
plaintiff,  to  transactions  between  the  said 
witness  and  John  J.  Cooley,  deceased,  said 
testimony  being  inadmissible  under  section 
400  of  the  Code  of  CItU  Procedure  of  1902. 
"(4)  That  his  honor  erred  In  admitting  In 
evidence,  against  the  objection  of  the  plain- 
tiff, tax  receipts  of  John  J.  Cooley,  deceased, 
without  any  proof  whatever  that  they  re- 
ferred to  the  land  In  dispute. 

"(5)  That  his  honor  erred  in  refusing  to 
charge  the  Jury,  as  requested  by  plaintltTs 
counsel,  as  follows:  That,  If  the  Jury  be- 
lieve that  John  J.  Cooley  went  Into  posses- 
sion of  the  land  in  question  as  one  of  the 
heirs  at  law  of  Hiram  Cooley,  then  be  could 
not  as  a  matter  of  law  hold  adversely  to  the 
other  heirs  without  gi.Tlng  them  unequivocal 
notice  of  such  claim ;  and,  If  the  Jury  further 
believe  that  he  gave  no  such  notice  to  the 
other  heirs,  then  these  defendants  claiming 
under  him  cannot  successfully  plead  the  stat- 
ute of  limitations  against  the  claim  of  the 
plaintiff,  and  their  verdict  should  be  for  the 
plaintiff.' 

"(6)  That  his  honor  erred  in  refusing  to 
charge  the  jury,  as  requested  by  plaintiff's 
counsel,  as  follows:  That  to  constitute  ad- 
verse possession,  the  party  setting  up  such 
plea  must  show  that  be  held  the  land,  claim- 
ing It  as  his  own,  against  all  other  claimants, 
and,  if  the  Jury  believe  from  the  evidence 
that  John  J.  Cooley  at  any  time  while  culti- 


vating the  land  admitted  that  he  had  no  title 
to  it,  and  did  not  claim  it  as  his  own,  then  the 
plea  of  adverse  possession  and  the  statute  of 
limitations  must  fail,  and  the  verdict  of  the 
Jury  must  be  for  the  plaintiff.' 

"(8)  That  his  honor  erred  In  refusing  to 
charge  the  Jury,  as  requested  by  the  plain- 
tiff's counsel,  as  follows:  That  there  Is  no 
presumption  of  law  In  favor  of  one  in  pos- 
session of  land  unless  he  claim  it  as  his  own 
and  notify  others  who  may  be  Interested,  if 
any,  that  be  does  so  claim  it' 

"(9)  That  his  honor  erred  In  refusing  to 
charge  the  Jury,  as  requested  by  the  plain- 
tiff's counsel,  as  follows:  That  the  defense 
In  this  case  rests  entirely  upon  the  theory  of 
adverse  possession  Iq  John  J.  Cooley,  for  no 
paper  title  In  John  J.  Cooley  has  been  shown, 
except  the  will  of  Hiram  Cooley,  which  con- 
veys to  John  J.  Cooley  200  acres,  and  no 
more.' 

"(10)  That  his  honor  erred  In  refusing  to 
charge  the  Jury,  as  requested  by  plaintlCfa 
counsel,  as  follows:  That,  If  the  Jury  find 
that  the  plaintiff  has  shown  a  good  title  to 
the  land,  then  she  Is  presumed  to  be  the  own- 
er of  the  land  until  the  contrary  be  shown.' 

"(11)  That  his  honor  erred  in  charging  the 
Jury  as  follows :  'If  John  J,  Cooley  went  In- 
to possession  of  the  land  In  dispute  before 
the  death  of  Hiram  Cooley,  and  remained 
continuously  In  open,  notorious  possession 
thereafter  for  10  years,  holding  the  same  ad- 
versely to  the  said  Hiram  Cooley  and  the 
whole  world,  and  such  period  of  adverse 
holding  had  elapsed  before  the  death  of  the 
said  Hiram  Cooley,  he  thereby  acquired  good 
title  to  the  said  land  against  the  said  Hiram 
Cooley  and  the  whole  world' — there  being  no 
evidence  of  any  such  holding,  and  so  mis- 
leading and  confusing  the  Jury. 

"(12)  That  his  honor  erred  In  charging  the 
jury  as  follows :  That,  if  John  J.  Cooley  had 
acquired  title  to  the  said  land  by  such  ad- 
verse holding  at  the  death  of  the  said  Hiram 
Cooley,  the  said  Hiram  (Cooley  could  not  de- 
feat it  or  tal^e  the  land  away  from  him  by 
last  will  and  testament  or  otherwise  without 
his  consent' — ^there  being  no  evidence  of  any 
such  state  of  facts  in  the  case. 

"(13)  That  his  honor  erred  In  charging  the 
Jury  as  follows:  'If  the  said  John  J.  Cooley 
had  not  In  any  way  acquired  title  to  the  land 
In  dispute  at  the  time  of  the  death  of  the  said 
Hiram  Cooley,  and  If  the  said  Hiram  Cooley 
did  not  give  the  same  to  him  by  last  wHl 
and  testament,  and  did  not  give  It  to  any 
one  else  by  his  last  will  and  testament,  then, 
under  the  tenth  clause  of  the  last  will  and 
testament  of  Hiram  Cooley,  It  became  the 
duty  of  his  executor  to  sell  the  same  and  ap- 
ply the  proceeds  of  sale  as  therein  directed' 
— ^thls  being  Irrelevant  and  having  no  bear- 
ing upon  the  facts  proven. 

"(14)  That  his  honor  erred  in  charging  the 
Jury  as  follows :  'If  the  said  John  J.  Ciooley 
was  continuously  In  open,  notorloua,  and  ad- 
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Terse  possession  of  the  said  tract  of  land, 
holding  It  adversely  to  all  the  world,  for  30 
years  after  the  death  of  Hiram  Cooley,  and 
after  his  will  was  admitted  to  probate,  then 
the  law  presumes  that  after  snch  a  length 
of  time  that  the  executor  of  the  said  will,  or 
some  person  having  authority  to  carry  out 
the  provisions  of  said  will  according  to  law, 
sold  said  land  as  directed  In  the  will  and 
executed  and  delivered  a  deed  to  the  said 
John  J.  Cooley.  The  law  raises  such  pre- 
sumption to  quiet  possessions  of  long  stand- 
ing and  put  an  end  to  litigation' — ^this  being 
In  direct  contradiction  of  the  facts  proven 
and  tending  to  mislead  the  Jury. 

"(16)  That  his  honor  erred  In  charging 
the  Jury  as  follows :  'If  said  John  J.  Cooley 
was  In  the  exclusive,  open  and  notorious  pos- 
session of  said  land  for  30  years  after  the 
death  of  the  said  Hiram  Cooley,  holding  it 
adversely  to  all  the  world,  he  would  under 
such  presumption  have  good  title  thereto,  and 
If  being  80  in  possession,  and  after  having 
so  acquired  title  thereto,  he  conveyed  or  de- 
vised the  same  to  the  defendants,  or  to  oth- 
ers from  whom  the  defendants  have  derived 
title  thereto,  your  verdict  should  be  for  the 
defendants' — ^there  being  no  proof  that  John 
J.  Cooley  ever  held  the  land  adversely,  but, 
on  the  contrary,  repeatedly  stated  that  be 
claimed  no  title  to  It 

"(16)  That  his  honor  erred  In  charging 
the  Jury  as  follows:  'If  the  said  John  J. 
Cooley  was  in  the  exclusive,  open,  and  noto- 
rious possession  of  the  land  In  dispute  for 
20  years  continuously  after  the  death  of  the 
said  Hiram  Cooley,  holding  It  openly  and  ad- 
versely to  the  heirs  at  law  of  the  said  Hiram 
Cooley  and  all  the  world,  the  law  at  the  end 
of  the  20  years  of  such  holhing  presumes 
that  he  acquired  title  thereto  from  the  state 
and  every  other  person  in  Interest,  including 
such  heirs  at  law.  And  the  law  In  such  case 
presumes  that  he  acquired  title  at  the  begin- 
ning of  his  possession' — ^tbere  being  no  proof 
of  snch  helping. 

"(17)  That  if.the  said  John  J.  Cooley  ac- 
quired title  to  said  land  in  any  manner,  and 
if,  after  acquiring  title  thereto,  he  conveyed 
or  devised  the  same  to  the  defendants  or 
others  through  whom  the  defendants  have 
obtained  such  title,  thai  your  verdict  should 
be  for  the  defendants' — the  testimony  show- 
ing that  John  J.  (Jooley  neither  acquired  nor 
claimed  title  to  the  land. 
'  "(IS)  That  his  honor  orred  In  charging  the 
Jury  as  follows:  "That  If  the  said  John  J. 
Cooley  claimed  the  land  to  known  boundaries 
or  fenced  or  Inclosed  the  same,  and  held  ex- 
clusive, open,  notorious,  and  adverse  posses- 
sion of  the  same  to  such  fence,  inclosed  or 
known  boundaries,  for  the  period  of  time 
hereinabove  stated,  he  would  be  entitled  to 
all  the  land  within  such  known  boundaries 
or  extending  to  snch  fence  or  Inclosure' 
— there  being  no  proof  of  any  such  state  Of 
facts  in  the  case." 


Julius  H.  Heyward,  for  appellant  B.  M. 
Shtunan,  for  respondents. 

GARY,  A.  J.  This  Is  an  action  to  recover 
the  tract  of  land  described  in  the  complaint 

The  facts  are  thus  stated  by  the  appel- 
lant's attorney :  "In  the  year  1820  one  Pleas- 
ant Saddler  conveyed  to  Hiram  Cooley  a 
tract  of  land  lying  in  Greenville  county  (then 
district),  and  containing  266  acres,  more  or 
less.  In  the  year  1859,  or  1860,  Hiram  Ooo- 
ley  measured  off  200  acres  from  this  tract 
and  allowed  his  son,  John  J.  Cooley,  to  occu- 
py the  said  200  acres,  but  made  him  no  deed. 
Subsequently  Hiram  Cooley  moved  to  Ander- 
son, where  he  died  In  1864,  leaving  a  will 
■whereby  he  devised,  inter  alia,  as  foUows: 
'8th.  I  give  and  bequeath  to  my  son,  John  J. 
Cooley,  the  two  hundred  acres  of  land  npon 
which  he  now  lives,  being  the  same  I  had 
surveyed  for  blm  some  two  or  three  years 
ago,  but  never  executed  the  title.'  This  will 
Is  dated  February  11,  1862,  and  was  probated 
in  Anderson  In  April,  1864 ;  one  B.  F.  Maul- 
din  being  appointed  executor.  By  the  tenth 
clause  of  said  will  the  executor  is  required 
to  'sell  and  convey  the  entire  residue  of  my 
property,  both  real  and  personal,  not  dis- 
posed of  by  this  will,  and  divide  the  proceeds 
equally  among  my  children,'  as  therein  nam- 
ed. On  July  4th  the  executor,  B.  F.  Maol- 
dln,  died  without  having  sold  the  66  acres 
of  the  Saddler  tract  In  the  meantime  John 
J.  Cooley  used  the  said  66  acres,  but  repeat- 
edly stated  to  bis  children  and  others  that 
it  was  not  bis  land,  and  that  he  claimed  no 
title  to  It  In  July,  1896,  John  J.  Cooley 
and  his  then  wife,  Stacey  Cooley,  executed 
together  certain  deeds  purporting  to  convey, 
with  other  lands,  parts  of  the  said  66  acre* 
to  certain  of  their  children,  and  in  Novem- 
ber of  the  same  year  John  J.  Cooley  executed 
a  will,  whereby  he  undertook  to  devise  the 
remaining  portions  of  said  land  to  others  of 
his  children  by  said  marriage.  All  these 
papers  were  executed  while  the  said  John 
J.  Cooley  was  in  a  dying  condition.  On  De- 
cember 13,  1896,  John  J.  Cooley  died.  He 
had  been  twice  married,  and  left  children  by 
each  marriage.  In  the  year  1896,  before  the 
death  of  John  J.  Cooley,  action  was  com- 
menced in  the  court  of  common  pleas  for  the 
county  of  Greenville  by  the  children  of  the 
first  wife  against  John  J.  Oooley  and  his 
children  of  the  second  wife,  for  the  recovery 
of  the  said  66  acres,  as  the  property  of  their 
mother,  the  first  wife.  In  the  progress  of 
said  action,  this  plaintiff,  for  the  first  time; 
received  information  as  to  the  condition  of 
the  title,  and  that  she  might  have  an  Intei^ 
est  In  the  land  under  the  tenth  clause  of  the 
will  of  Hiram  Cooley,  she  being  one  of  the 
children  of  Hiram  named  in  said  clause. 
This  plaintiff  thereupon.  In  the  year  1898, 
instituted  an  examination  of  the  records, 
and.  having  ascertained  the  fact  as  above  set 
forth,  applied,  b:^j.  a^^<|^of  counsel,  to  the 
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probate  court  for  Anderson  coanty  for  ap- 
pointment as  administratrix  de  bonis  non, 
cum  testamento  annezo  of  tbe  will  of  Hiram 
Cooley,  which  appointment  was  duly  made 
on  the  2l8t  day  of  March,  1902.  On  the  1st 
day  of  February,  1904,  being  sales  day,  said 
66  acres  was,  after  due  advertisement,  offer- 
ed for  sale  at  public  outcry  at  Greenville 
courthouse,  and  duly  knocked  down  to  the 
plaintiff  herein,  she  being'  the  highest  bidder 
therefor.  A  deed  having  been  duly  executed 
and  delivered,  this  action  was  commenced  on 
April  17,  19(XS,  by  service  of  the  summons 
and  complaint  on  tbe  defendants  personally. 
The  cause  came  on  for  a  hearing  for  the  sec- 
ond time  before  Hon.  R.  O.  Pnrdy,  circuit 
Judge,  and  a  Jury,  at  Greenville,  at  the  June 
term,  1906.  The  Jury  found  for  the  defend- 
ants, and.  Judgment  having  been  entered, 
this  appeal  Is  taken  upon  exceptions  to  the 
rulings  and  charge  of  the  presiding  Judge." 
There  was  testimony  also  tending  to  show 
that  John  J.  Cooley  was  In  the  open  and 
notorious  poesession  of  the  land,  exercising 
acts  of  ownership,  for  more  than  50  years 
prior  to  his  death. 

The  exceptions  will  be  set  ont  In  the  re- 
port of  the  case,  and  considered  in  their  reg- 
ular order. 

1.  First  exception :  The  exception  falls  to 
q>eclfy  the  transactions,  but,  waiving  this 
objection.  It  cannot  be  sustained.  The  wit- 
ness T.  O.  Cooley  was  allowed  to  testify  that 
be  bought  the  land  from  John  J.  Cooley  and 
paid  him  for  It  The  deed  which  John  J. 
Cooley  executed  to  T.  O.  Cooley  had  already 
been  Introduced  in  evidence,  and  It  was  not 
contended  that  there  was  fraud  In  Its  ex- 
ecution. The  seal  to  a  deed  Imports  a  con- 
sideration. Therefore  the  amount  paid  by 
tbe  witness  for  the  land  was  wholly  Imma- 
terial. 

2.  Second  exception:  His  honor,  tbe  pre- 
siding Judge,  allowed  the  witness  John  T. 
Cooley  to  testify  that  John  J.  Cooley  was  in 
possession  of  tiie  land  when  he  made  the 
several  conveyances  to  tbe  witness  and  oth- 
ers. This  testimony  did  not  relate  to  a 
transaction  or  communication  between  John 
T.  Cooley  and  John  J.  Cooley,  and  was  not 
objectionable  under  section  ^OO  of  the  Code 
of  Civil  Procedure  of  1902. 

3.  Third  exception:  There  was  no  objec- 
tion to  the  testimony  mentioned  In  this  ex- 
ception. 

4.  Fourth  exception:  The  tax  receipts 
are  not  set  out  in  the  record.  Such  receipts 
are,  however,  admissible  for  the  purpose  of 
showing  that  tbe  party  paying  the  taxes 
claimed  the  land.  Ellen  v.  Ellen,  16  S.  0. 
143. 

6.  Fifth  exception:  The  request  mentioned 
In  this  exception  was  refused,  on  the  ground 
that  tbe  proposition  contained  therein  was 
not  applicable  to  the  case.  There  Is  no  tes- 
timony to  the  effect  that  John  J.  Cooley  claim- 
ed tbe  land  as  an  heir  at  law  of  Hiram  Cool- 
ey.   The  circuit  Judge,  however,  charged  the 


Jury  fully  upon  the  question  of  adverse  pos- 
session. 

6.  Sixth  exception:  After  reading  to  the 
Jury  the  request  set  out  in  this  exception, 
the  presiding  Judge  said:  "I  will  charge  you 
that,  with  this  modification:  Any  disclaimer 
on  the  part  of  John  J.  Cooley,  If  you  believe 
there  was  such,  would  be  In  derogation  of 
his  title,  and  his  title  must  be  open,  notori- 
ous, and  adverse,  must  have  been  continuous ; 
but  if  he  disclaimed  his  title,  and  then  held 
it  openly,  notoriously,  and  adversely  for  10 
years,  he  would  still  have  a  good  title.  He 
must  have  been  on  tbe  land  that  length  of 
time  prior  to  1870.  It  must  have  been  for 
a  period  of  10  years.  If  he  claimed  it  for 
10  years  openly,  notoriously,  and  adversely, 
he  would  have  a  good  title,  and,  if  the  period 
of  20  years  was  of  force,  he  must  have  claim- 
ed It  for  a  period  of  20  years  openly,  notori- 
ously, and  adversely,  and  that  would  give 
him  good  title."  The  request  was  properly 
modified  for  the  reason  that  It  took  from  the 
Jury  the  consideration  of  the  question  wheth- 
er John  J.  Cooley  could  acquire  by  adverse 
possession  after  admitting,  at  any  time,  that 
he  was  not  the  owner  of  the  lands.  The  re- 
quest was  not  in  accord  with  the  principle  an- 
nounced In  McCutchen  t.  McCutchen,  77  B. 
C  129,  67  S.  E.  67& 

Seventh  exception:  There  Is  no  exception 
by  this  number. 

7.  Eighth  exception :  In  regard  to  the  re- 
quest mentioned  In  this  exception,  the  circuit 
Judge  charged:  "Well,  gentlemen,  I  will 
charge  you  this  In  the  place  of  that:  If  a 
person  Is  In  possession  of  land,  and  does  such 
acts  upon  it,  and  his  possession  Is  open,  noto- 
rious and  adverse,  and  his  acts  indicate  that 
he  is  claiming  it  as  bis  own,  and  those  acts 
are  sufilcient  to  put  other  people  upon  notice 
that  such  is  the  case,  tbea  they  are  bound  by 
his  possession,  and  he  would  have  a  good  ti- 
tle. If  his  possession  was  secret,  holding  It 
under  some  one  else,  that  would  give  him  title 
by  adverse  possession.  If  he  holds  it  openly, 
notoriously,  and  adversely,  and  does  such 
acts  upon  it  as  would  put  other  people  up- 
on notice  that  be  was  claiming  It  as  his  own, 
that  would  be  sufficient  and  would  give  him 
title  to  the  land.  If  he  held  it  for  a  i>eriod  of 
10  years.  If  it  was  the  10-year  period,  or  for 
20  years  If  It  was  the  20-year  period.  Secret 
holding  would  never  mature  Into  title,  but 
open,  notorious,  and  adverse  holding,  giving 
notice  to  tbe  world  that  he  was  holding  It 
and  claiming  It  as  his  own,  would  ripen  Into 
title."  Instead  of  charging  the  substitute, 
the  presiding  Judge  might  properly  have  re- 
fused the  request  altogether,  as  possession 
alone  Is  sufficient  to  raise  tbe  presumption 
that  such  possession  is  rightful,  and  it  Is  In- 
cumbent on  those  who  allege  that  It  Is  unlaw- 
ful to  establish  that  fact 

8.  Ninth  exception:  This  request  was  prop- 
erty refused  for  the  reason  that  it  Ignored 
tbe  fact  that  the  answer  denied  title  In  the 
plaintiffs,  and  the  further  fact  that  the  de- 
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fendants  relied  upon  the  preBamptton  of  a 
grant. 

9.  Tenth  exception:  In  mllng  apon  the 
request  in  this  exception,  the  circuit  Judge 
said:  "Tbat  is  good  iaw,  and  I  so  charge 
you.  It  Is  a  question  of  fact  for  you  wheth- 
er she  has  shown  good  title,  and.  if  she  haa 
shown  good  title,  it  Is  a  question  of  fact 
for  you  whether  It  has  been  defeated."  The 
superadded  words  were  merely  explanatory, 
and  did  not  change  the  proposition  of  law  em- 
bodied in  the  request 

10.  Eleventh  exception :  To  the  eighteenth 
exception,  Inclusive,  we  adopt  the  arrange- 
ment of  the  appellant's  attorney  In  consider- 
ing these  exceptions  together.  There  was 
testimony  to  which  the  charge  in  these  excep- 
tions was  applicable,  but,  even  If  there  were 
no  such  testimony,  it  has  not  been  made  te 
appear  that  the  rulings  were  prejudicial  to 
the  rights  of  the  appellant.  Vann  t.  Bowie, 
44  S.  C.  548,  22  S.  B.  735;  Boggero  ▼.  Ball- 
way,  04  8.  O.  112.  41  S.  B.  819. 

It  Is  the  Judgment  of  the  court  that  the 
Judgment  of  the  circuit  court  t>e  affirmed. 
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{Supreme  Court  of  South  Carolina.    Aug.  20, 

1907.) 

NeOLIOENCK— DANGEBOnS    PHEMTSES. 

Where  an  infant  was  drowned  in  a  reser- 
voir maintained  by  defendant  for  dm  in  its 
business  In  an  open  field  near  the  pubiic  higli- 
war,  and  among  the  residences  of  a  city,  where 
children  were  accustomed  to  play,  with  knowl- 
edge of  the  defendant,  and  was  unguarded,  de- 
fendant was  liable  to  the  parents  of  the  infant. 
[Ed.  Note.— For  cases  in  point,  see  Cent  I>ig. 
vol.  37,  Negligence,  i  54.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  R.  O.  Purdy,  Judge. 

Action  by  R.  3.  Franks  against  the  South- 
ern Cotton  Oil  Company  and  R.  H.  Hadgens. 
From  an  order  overruling  demurrers  to  the 
complaint  defendants  appeal    Affirmed. 

This  is  an  appeal  from  an  order  overruling 
a  demurrer  to  the  complaint,  on  the  ground 
that  It  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  first  paragraph 
of  the  complaint  alleges  the  corporate  ex- 
istence of  the  defendant;  and  the  other  par- 
agraphs are  as  follows :  "That  the  defendant 
R.  H.  Hudgens  Is  now,  and  at  the  times  here- 
inafter stated  was,  the  manager  of  the  cotton 
seed  oil  mill  located  at  Laurens,  S.  C,  and 
owned  and  operated  by  the  defendant  the 
Southern  Cotton  Oil  Company.  That  the 
plaintiff  is  the  qualified  administrator  of  the 
estate  of  Lutber  Franks,  deceased,  who  de- 
parted this  life  Intestate  on  the  20th  of 
April,  1906.  That  on  the  20th  day  of  April, 
1906,  and  prior  thereto,  the  defendant  the 
Southern  Cotton  Oil  Company  owned,  and 
Jointly  with  Its  manager,  R,  H.  Hudgens, 
maintained  and  used  in  connection  with  its 
oil  mill  at  Laurens,  S.  C,  a  large  and  deep 
reservoir,  which  it  kept  filled  with  water. 


to  be  used  In  connection  with  the  said  oil  mill, 
said  reservoir  being  located  In  an  open  field, 
near  the  public  highways,  streets,  and  many 
of  the  residences  of  the  city  of  Laurens,  where 
Children  of  tender  years  were  accustomed  to 
resort  for  play,  the  said  reservoir  being  not 
protected  by  a  fence,  guard,  or  otherwise, 
but  was  exposed  and  easily  accessible  to 
children,  who,  not  knowing  of  the  danger, 
made  use  of  It  as  a  place  of  amusement 
That  it  was  the  duty  of  the  defendant  the 
Southern  Cotton  Oil  Company,  and  also  the 
defendant  R.  H.  Hudgens,  as  manager  of  the 
said  oil  mill,  to  have  securely  protected  the 
said  reservoir,  so  that  childroi  resorting  to 
It  as  a  place  of  amusement  would  not  be 
Injured,  but  the  said  defendants,  not  regard- 
ing their  duty  in  that  behalf,  carelessly,  neg- 
ligently, willfully,  and  wantonly  permitted 
the  said  reservoir  to  remain  unlncloaed  and 
unprotected  in  any  way.  That  the  defendant 
the  Southern  Cotton  Oil  Company,  as  well  as 
the  defendant  R.  H.  Hudgens,  knew  of  the 
unprotected  condition  of  the  said  reservoir, 
and  that  children  resorted  there  as  a  place 
of  amusement,  which  facts  this  plaintiff  is  in- 
formed and  believes,  and  so  alleges,  bad  l>een 
more  than  once  called  to  the  attention  of  the 
defendants,  with  the  request  that  said  reser- 
voir be  properly  protected.  That  the  plain- 
tiff's Intestate,  Luther  Franks,  a  small  boy 
of  tender  years,  being  less  than  10  years  of 
age,  while  playing  around  the  said  reservoir, 
which  was  filled  with  water,  was  drowned. 
That  the  plaintiff  Is  the  father  of  the  said 
Luther  Franks,  deceased,  and  Mrs.  Nannie 
Franks  Is  bis  mother,  for  whose  benefit  this 
action  Is  brought  •  •  • "  The  defendant 
demurred  to  the  complaint,  on  the  ground 
that  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  In  that  it  does  not 
show  that  the  Injuries  of  the  deceased  were 
the  result  of  a  failure  on  the  part  of  the 
defendant  to  perform  any  duty  It  owed  to  the 
deceased.  Under  the  authority  of  Brldger  v. 
Railroad,  25  S.  C.  24,  and  Pekin  v.  McMabon, 
154  111.  141,  39  N.  B.  484,  27  L.  R.  A.  206, 
45  Am.  St.  Rep.  114,  his  honor,  the  presiding 
Judge,  overruled  the  demurrer,  and  the  de- 
fendant appealed. 

Mitchell  &  Smith,  Sheppard,  Orier  &  Park, 
and  Dial  &  Todd,  for  appellant  Simpson, 
Cooper  &  Rabb,  for  respondent 

OART,  A.  J.  (after  stating  the  facts  as 
above).  The  appeal  raises  the  single  question 
whether  the  defendants  owed  a  duty  to  the 
deceased  In  regard  to  the  reservoir.  In  the 
case  of  Brldger  v.  Railroad,  25  S.  O.  24^  this 
court  followed  the  doctrine  announced  in 
Sioux  City,  etc.,  v.  Stout,  17  WaU.  (U.  S.) 
657,  21  L.  Ed.  745,  the  first  of  which  are 
known  as  the  turntable  cases,  In  which  it  was 
held  that  an  infant  could  recover  for  an 
injury  causing  him  damages  as  the  result  of 
a  failure  on  the  part  of  the  railroad  company  | 
to  keep  Its  turntable  locked  or  prejferlj  guard- 
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ed.  If  that  principle  is  applicable  to  this 
case.  It  l8  concIuBlTe  of  tbe  question  under 
consideration.  Tbe  United  States  Supreme 
Court  bas  not  confined  the  doctrine  to  turn- 
table cases,  but  bas  applied  it  In  other  cases, 
notably  in  Union,  etc.,  R.  R.  t.  McDonald,  152 
U.  8.  282,  279,  14  Sup.  Ct.  619,  626,  38  L. 
Ed.  434,  where  It  was  held  that  tbe  railroad 
company  was  guilty  of  negligence  in  tearing 
unguarded  the  slack  pile,  made  by  it,  in  the 
vicinity  of  its  depot  building.  Tbe  amrt  In 
that  case  uses  this  language:  "In  Townsend 
▼.  Watben,  9  ICast,  277,  281,  it  was  held  thnt 
If  a  man  place  dangerous  traps,  baited  with 
flesh,  In  his  own  ground,  so  near  to  a  high- 
way, or  to  the  premises  of  another,  that  dogs 
passing  along  the  highway,  or  kept  in  his 
neighbor's  premises,  would  probably  be  at- 
tracted by  their  Instinct  Into  the  traps,  and 
In  consequence  of  such  act  his  neighbor's  dogs 
be  80  attracted  and  thereby  Injured,  an  ac- 
tion on  the  case  would  lie.  'What  difference,' 
suld  Lord  Ellenborongb,  0.  J.,  'Is  there  in 
reason  between  drawing  the  animal  into  tbe 
trap  by  means  of  his  Instinct,  which  be  can- 
not resist,  and  putting  him  there  by  manual 
force?'  What  difference,  in  reason,  we  may 
observe  In  this  case.  Is  there  between  an  ex- 
press license  to  the  children  of  tbe  village  to 
visit  the  defendant's  coal  mine,  in  the  vicinity 
of  its  slack  pile,  and  an  Implied  license,  re- 
sulting from  the  habit  of  tbe  defendant  to 
permit  them,  without  objection  or  warning, 
to  do  so  at  will,  for  purposes  of  curiosity  or 
pleasure.  Referring  to  the  case  of  Townsend 
V.  Wathen,  Judge  Thompson,  In  his  work  on 
tbe  Law  of  Negligence,  well  says:  'It  would 
be  a  barbarous  rule  of  law  that  would  make 
the  owner  of  land  liable  for  setting  a  trap 
thereon  baited  with  stinking  meat,  so  that 
bis  neighbor's  dog,  attracted  by  his  natural 
Instincts,  might  run  Into  it  and  be  killed,  and 
which  would  exempt  him  from  liability  for 
the  cohsequence  of  leaving  exposed  and  un- 
guarded on  bis  land  a  dangerous  machine, 
so  that  his  neighbor's  child,  attracted  to  it, 
and  tempted  to  Intermeddle  with  It,  by  in- 
stincts equally  strong,  might  thereby  be  killed 
or  maimed  for  life.'  Volume  I,  pp.  304,  305." 
The  principle  is  thus  stated  In  Thompson 
on  Neg.  I  1024:  "The  owners  and  occu- 
piers of  real  property  are  held  by  the  law 
in  some  respects  to  a  different  standard  of 
liability  in  case  of  Injuries  to  children, 
coming  upon  their  premises,  from  that  un- 
der which  they  stand  with  respect  to  adult 
persons.  It  Is  believed  tbat  the  followfng 
propositions  may  safely  be  stated  to  be  tbe 
law:  (1)  The  owner  or  occupier  of  real 
property  stands  under  the  same  duty  to 
cblMren,  who  are  expressly  or  impliedly 
Invited  to  come  upon  bis  premises,  in  re- 
spect of  keeping  such  premises  safe,  to  tbe 
end  that  they  will  not  be  injured  In  so  com- 
ing, under  which  he  stands  to  adult  persons. 
(2)  As  a  general  rule,  he  is  not  bound  to 
keep  his  premises  safe,  or  in  any  partic- 
ular condition,  for  the  benefit  of  tbe  tres- 
es S.B.-61 


passing  children  of  bis  neighbors,  or  for  the 
benefit  of  children  who  occupy  no  more  fa- 
vorable position  than  tbat  of  bare  licensees. 
(3)  A  well-grounded  exception  to  the  fore- 
going principles  is  that  one  who  artificially 
brings  or  creates  upon  his  own  premises  any 
dangerous  thing  which  from  its  nature  has 
a  tendency  to  attract  the  childish  instincts 
q^  children  to  play  with  it  is  bound,  as  a 
mere  matter  of  social  duty,  to  take  such  rea- 
sonable precautions  as  tbe  circumstances 
admit  of,  to  the  end  that  they  may  be  pro- 
tected from  injury  while  so  playing  with  It, 
or  coming  In  Its  vicinity."  The  same  author 
uses  this  language  in  section  1030:  "We 
now  come  to  a  class  of  decisions  which  hold 
the  landowner  liable  in  damages  In  the  case 
of  children  Injured  by  dangerous  things  suf- 
fered to  exist  unguarded  on  his  premises, 
where  they  are  accustomed  to  some  wltb  or 
without  license.  These  decisions. proceed  on 
one  or  the  other  of  two  grounds:  (1)  That 
where  the  owner  or  occupier  of  grounds 
brings  or  artificially  creates  something  there- 
on which  from  Its  nature  is  especially  at- 
tractive to  children,  and  which  at  the  same 
time  Is  dangerous  to  them,  be  Is  bound,  in 
tbe  exercise  of  social  duty  and  the  ordinary 
offices  of  humanity,  to  take  reasonable  pains 
to  see  tbat  such  dangerous  things  are  so 
g^uarded  tbat  diildren  will  not  be  Injured  by 
coming  In  contact  with  them.  (2)  That  al- 
though tbe  dangerous  thing  may  not  be  what 
is  termed  an  'attractive  nuisance'— that  Is  to 
say,  may  not  have  especial  attraction  for 
children  by  reason  of  their  childish  instincts 
— yet  where  it  is  so  left  exposed  that  they 
are  likely  to  come  in  contact  with  It,  and 
where  their  coming  in  contact  with  It  is 
obviously  dangerous  to  them,  the  person  so 
exposing  the  dangerous  thing  should  rea- 
sonably anticipate  the  injury  that  is  likely 
to  happen  to  them  from  its  being  so  exposed, 
and  is  bound  to  take  reasonable  pains  to 
guard  It,  so  as  to  prevent  Injury  to  them." 
In  1  Street's  Foundations  of  Legal  Liability, 
160-161,  the  reason  for  the  liability  in  the 
turntable  cases  Is  thus  stated:  "Liability  in 
the  turntable  cases  is  strictly  put  upon  the 
ground  of  Implied  Invitation  to  children  to 
come  upon  tbe  premises  In  order  to  play 
there,  the  invitation  being  supposed  to  arise 
from  tbe  attractive  natinre  of  these  danger- 
ous engines.  This  hypothesis  Is  hatched  up 
to  evade  the  obstacle  which  arises  from  the 
fact  that  the  plaintiff  is  a  trespasser.  But 
it  is  unnecessary,  as  It  is  Inadequate  and 
artificial.  Liability  is  to  be  ascribed  to  the 
simple  fact  that  the  defendant.  In  main- 
taining a  dangerous  agent  from  which  harm 
may,  under  peculiar  conditions,  be  exi)ected 
to  come,  has  tbe  primary  risk,  and  must  an- 
swer In  damages,  unless  a  counter  assump- 
tion of  risk  can  be  Imposed  on  those  who  go 
there  to  play."  See,  also,  2  Woods,  Rail- 
way Law,  {  321  et  seq.  In  Cooley  on  Torts, 
p.  624,  the  author  says:  "In  the  case  of 
young  children,  and  other  persons  not  sal 
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Juris,  an  implied  Uoense  might  sometimes 
arise,  when  it  wouid  not  in  t>elialf  of  oUiers. 
Ttius,  leaving  a  tempting  tiling  to  play  witb 
exposed  wliere  tliey  would  be  likely  to  gatti- 
er  for  that  purpose  may  be  equivalent  to  an 
Invitation  to  them  to  malie  use  of  it"  In 
Bishop,  NonconL  Law,  854,  it  is  stated:  "A 
child  too  young  to  be  controlled  by  reason 
therefore  not  improperly  led  by  its  instincts 
receives  from  the  law  the  protection  wliicm 
Its  special  nature  requires.  For  example,  a 
man  who  leaves  on  his  own  ground,  open 
to  the  highway  or  upon  or  beside  any  pub- 
lic place,  a  dangerous  machine,  likely  to  at- 
tract children,  will  be  liable  to  one  injured 
by  playing  with  it,  if  he  neglected  precau- 
tions against  such  an  accident"  In  7  Ehic. 
of  Law,  403,  404.  it  is  said:  "A  chUd  injured 
Willie  trespassing  has  no  right  of  action,  un- 
less injured  by  the  negligence  of  the  defend- 
ant, when  the  injury  might  have  been  avoid- 
ed by  ordinary  care  on  the  defendant's  part 
But  when  a  child  of  tender  years  commits  a 
mere  technical  trespass,  and  is  injured  by 
agencies  that,  to  an  adult,  would  be  opoi 
and  obvious  warnings  of  danger,  but  not 
80  to  a  child,  he  is  not  debarred  from  re- 
covering, if  the  things  instrumental  in  bis 
Injury  were  left  exposed  and  ung^uarded, 
and  were  of  such  a  character  as  to  be  likely 
to  attract  children,  excite  their  curiosity,  and 
lead  to  their  injury  while  they  were  pursu- 
ing their  childish  instincts.  Such  dangerous 
and  attractive  instrumentalities  become  an 
invitation  by  implication."  In  Pekln  t.  Mc- 
Mahon,  154  111.  141,  39  N.  B.  484,  27  L.  R. 
A.  206,  45  Am.  St  Rep.  114,  the  court  held 
that  a  pond  or  pit  in  a  populous  city,  in 
which  the  water  Is  from  5  to  14  feet  deep, 
with  logs  and  timber  floating  therein,  on 
which  children  are  in  the  habit  of  playing 
near  a  driveway  across  vacant  lots,  but 
partially  Inclosed  from  the  streets  on  the 
sides  thereof,  renders  the  city  which  owns 
them  liable  for  the  drowning  of  a  child  play- 
ing there,  if  the  premises  are  found  by  the 
Jury  sufflclently  attractive  to  entice  children 
into  danger  and  to  suggest  the  probability 
of  such  an  accident  In  this  case  are  cited 
numerous  others  in  which  the  doctrine  of  the 
turntable  cases  is  sustained,  where  the  in- 
juries were  caused  by  the  agencies  of  a  dif- 
ferent character. 

To  the  same  effect  is  the  case  of  Biggs  v. 
Conn.  Barb  Wire  Co.,  60  Kan.  217,  56  Pac. 
4,  44  L.  R.  A.  655,  658,  which  held  that  the 
maintenance  of  dangerous  machinery  on  pri- 
vate grounds,  unprotected  from  the  visita  of 
trespassing  children,  renders  the  owner 
thereof,  who  has  knowledge  that  children 
are  accustomed  to  frequ^it  said  grounds, 
and  climb  upon  the  structures  supporting 
dangerous  appliances,  liable  In  damages  to 
the  next  of  kin  of  a  boy  14  years  of  age  who 
was  caught  in  the  exposed  machinery  and 
killed.  The  court  quotes  with  approval  the 
following  language  from  the  case  of  Price 
V.  Atchison  Water  Co.,  68  Kan.  651,  60  Pac. 


460,  62  Am.  St  Hep.  625:  "It  is,  howerer, 
contended  by  the  defendant  in  error  that  in- 
asmuch as  the  deceased  was  a  trespasser 
upon  Ita  grounds,  it  owed  to  blm  no  duty  to 
guard  against  the  acddoit  which  oocorred. 
Without  doubt  the  commcm  law  ezempte  the 
owner  of  private  grounds  from  obligation  to 
keep  them  in  a  safe  condition  for  the  benefit 
of  trespassers,  Idios,  bare  licensees,  or  oth- 
ers who  go  upon  them,  not  by  invitation  ex- 
press or  implied,  but  for  the  pleasure  or 
through  curiosity.  Gooley  on  Torta  (2d  Eid.) 
718;  1  Tbomp.  Neg.  303;  Dobbins  v.  Mis- 
souri, K.  &  T.  B.  Co.,  91  Tex.  60,  41  S.  W. 
62,  38  L.  B.  A.  673,  66  Am.  St  Rep.  856. 
The  common  law,  however,  doea  not  permit 
the  owner  of  private  grounds  to  keep  there- 
on allurementa  to  the  natural  Instincts  of 
human  or  animal  kind,  without  taking  rea- 
sonable precautions  to  insure  the  safety  of 
such  as  may  be  thereby  attracted  to  liis 
premises.  To  maintain  upon  one's  property 
enticemente  to  the  ignorant  or  unwary  is 
tantamount  to  an  invitation  to  visit  and  to 
inspect  and  enjoy;  and  in  such  cases  the  ob- 
ligation to  endeavor  to  protect  from  the 
dangers  of  the  seductive  instrument  or  place 
follows  as  justly  as  though  the  invitation 
had  been  express." 

The  same  principle  was  announced  In  Kop- 
plekom  V.  Colo.  Cem.  Pipe  Co.,  16  Colo.  App. 
274,  64  Pac.  1047,  54  Ll  R.  A.  284,  285,  where 
the  court  held  that  the  owner  of  an  uninclos- 
ed  lot  adjacent  to  a  highway.  In  a  thickly 
populated  part  of  the  city,  who  leaves  un- 
guarded thereon  a  heavy  section  of  cement 
pipe  of  unstable  equilibrium,  which  because 
of  ita  large  diameter  is  an  attractive  play- 
thing for  children  to  roll  about  and  who 
knows  that  they  resort  there  for  that  put^ 
pose,  is  liable  to  a  child  who,  not  having  ar- 
rived at  years  of  discretion,  is  injured  by  the 
pipe  toppling  over  on  him  while  he  is  playing 
with  it  The  court  used  this  language:  "If 
it  be  said  that  the  complaint  Itself  shows 
that  the  piping  was  upon  private  premises, 
that  the  children  were  trespassers,  and  that 
they  were  not  upon  the  land  by  invitation  or 
consent  of  defendant,  it  may  be  answered,  as 
It  was  by  Chief  Justice  Cooley  in  Powers  v. 
Harlow,  83  Mich.  507,  19  N.  W.  267,  51  Am. 
Rep.  154,  and  approved  by  all  of  the  authori- 
ties that  we  have  cited:  'Children,  wherever 
they  go,  must  be  expected  to  act  upon  child- 
ish instlncte  and  impulses;  and  others,  who 
are  chargeable  with  a  duty  of  care  and  cao- 
tlcm  towards  them  must  calculate  upon  this 
and  take  precautions  accordingly.  If  they 
leave  exposed  to  the  observation  of  chlldroi 
anything  which  would  be  tempting  to  them, 
and  which  they.  In  their  immature  Judgment 
might  naturally  suppose  they  were  at  liberty 
to  handle  or  play  with,  they  should  expect 
that  liberty  to  be  taken.'  Or,  as  was  tersely 
and  pithily  expressed  in  the  Minnesota  case 
(Keffe  V.  Milwaukee  &  St  P.  R.  Co.,  21  Minn. 
207,  18  Am.  Hep.  393):  'What  an  express  In- 
vitation would  be  to  an  adntfy  the  temptation 
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of  an  attractlye  plaything  Is  to  a  cblld  of 
tender  years.'  •  •  •  If  an  owner  sees  lit 
to  keep  on  his  premises  something  that  la  an 
attraction  and  allurement  to  the  natural  In- 
stincts of  childhood,  the  law,  it  Is  well  set- 
tled. Imposes  upon  him  the  corresponding  du- 
ty to  take  reasonable  precautions  to  prevent 
the  Intrusion  of  children,  or  to  protect  from 
personal  Injury  such  as  may  be  attracted 
thereby." 

Under  the  caption  of  "I/lablllty  for  Inja- 
rles  to  Children,"  the  author.  In  1  Thompson 
on  Neg.  1 1026,  thus  speaks  In  strenuous  lan- 
guage of  the  doctrine  that  liability  extends 
only  to  wanton  injuries:  "One  doctrine  nn- 
der  this  head  is  that  if  a  child  trespass  upon 
the  premises  of  the  defendant,  and  Is  Injured 
in  consequence  of  something  that  befalls  him 
while  so  trespassing,  he  caimot  recover  dam- 
ages unless  the  injury  was  wantonly  Inflicted, 
or  was  due  to  the  recklessly  careless  conduct 
of  the  defendant  This  cruel  and  widted 
doctrine,  unworthy  of  a  civilized  Jurispru- 
dence, puts  property  above  humanity,  leaves 
entirely  out  of  view  the  tender  years  and  in- 
firmity of  understanding  of  the  child,  indeed 
bis  Inability  to  be  a  trespasser,  in  sound  le- 
gal theory,  and  visits  upon  blm  the  conse- 
quences of  his  trespass,  Just  as  though  he 
were  an  adult,  and  exonerates  the  person  or 
corporation  upon  whose  property  he  is  a  tres- 
passer from  any  duty  towards  him  which 
they  would  not  owe  nndor  the  same  drcnm- 
fltances  towards  an  adult" 

We  recognize  the  fact  that  there  are  num- 
erous decisions  announcing  a  mle  contrary  to 
that  hereinbefore  stated,  but  we  prefer  to 
follow  the  doctrine  based  upon  humanity  and 
the  wholesome  maxim,  "Sic  ntere  tuo  nt 
alienum  non  Isedas." 

It  Is  the  Judgment  of  this  court  that  the 
Jndgmoit  of  the  circuit  court  be  afllrmed. 


HORN  et  al.  v.  SOUTHERN  RT. 

(Supreme  Conrt  of   South   Carolina.    Sept  8, 
1907.) 

1.  Trial— iNSTBTTCnONS—PBEPONOKBAROK    OF 

EiVIDEROK. 

Where,  at  the  besinning  of  his  charge,  the 
court  in  the  clearest  language,  placed  on  plain- 
tiff the  burden  of  proving  by  preponderance  of 
evidence  the  allegations  that  the  negligence  of 
defendant  was  the  proximate  cause  of  the  In- 
jury to  plaintiff,  a  verbal  slip  placing  on  de- 
fendant the  bnrden  of  proving  contributory  neg- 
ligence by  preponderance  of  evidence,  which 
might  be  construed  to  mean  that  the  primary 
inqniry  was  whether  defendant  had  made  out 
such  a  defense,  was  not  misieadicg. 

SESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  46,  Trial,  S  67^] 

2.  Saxk. 

Where,  in  Instructions  concerning  contribu- 
tory negligence,  there  was  language  which  might 
bear  the  meaning  that  defendant  couid  not  rely 
on  the  position  that  plaintiff's  injury  was  due 
entirely  to  her  own  negligence,  unless  it  proved 
that  fact  by  the  preponderance  of  evidence.  It 
was  not  misleading,  wfaen  the  court  charged  that 


the  plaintiff  mast  show  that  defendant's  negli- 
gence was  the  proximate  cause  of  the  injary. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  f  703.] 

8.  Cabbiebs— DuTT  TO  Ihvaud  Pabsbroeb. 

A  carrier  is  bound  to  render  reasonable  as- 
sistance to  n  passenger  whose  inability  to  take 
care  of  himself  is  made  known  to  the  carrier. 

[Ekl.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  0,  Carriers,  H  1003-l607.] 

4.  TBIAIi     —     iNBTBUCnORS     —     GONSTBDINO 

Chabgk  as  a  Whole. 

An  instruction  that  the  negligence  of  de- 
fendant carrier  entitled  plaintiff  to  recover  puni- 
tive damages  if  it  intentionally  injured  her,  "in- 
jured her  carelessly,  did  not  care  whether  she 
suffered  injury  or  not  That  Is  meant  by  will- 
fulness"—was  not  ground  for  reversal,  where, 
from  all  that  was  said  on  the  subject  taken  to- 
gether, the  Jury  could  not  have  failed  to  under- 
stand punitive  damages  could  be  recovered  only 
for  willful  or  wafaton  misconduct 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  {  703.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;   Klugh,  Judge. 

Action  by  Mary  Louisa  Horn  and  Ben 
Horn  against  the  Southern  Railway.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Sanders  &  De  Pass,  for  appellant  De 
Pass  &  De  Pass,  for  respondents. 

WOODS,  J.  The  plalntUf  Mary  Louisa 
Horn,  her  husband,  John  Horn,  and  her  adult 
sister  on  March  6,  .1905,  were  passengers 
from  Union  to  Joneevllle  on  the  defendant's 
train.  The  action  was  brought  for  Injuries 
alleged  to  have  been  received  by  the  plaintiff 
In  a  fall  due  to  the  turning  of  a  stool  placed 
on  the  ground  to  aid  passengers  in  alighting. 

The  plaintiff  testified  she  had  several  par- 
cels, and  asked  the  conductor  to  help  ber 
when  she  reached  Jonesvllle;  -that  ber  hns' 
band  preceded  ber  In  getting  off  tbe  train 
with  their  baby  In  bis  arms;  that  neither 
conductor  nor  porter  rendered  her  any  assist- 
ance; that,  when  she  stepped  from  the  car 
with  a  clothes  case  In  one  hand,  a  hat  and 
umbrella  In  the  other,  the  stool  turned  and 
threw  her  to  the  ground  because  It  was  not 
set  In  tbe  right  place;  that  the  conductor 
was  standing  on  the  ground  where  tbe  pas- 
sengers were  alighting,  saw  ber  fall,  and,  so 
far  from  offering  her  assistance,  actually 
laughed  at  her.  The  conductor  testified  he 
bad  no  recollection  of  the  request  for  assist- 
ance; that  he  did  take  the  arm  of  the  plain- 
tiff as  of  other  women  to  aid  them  in  step- 
ping off ;  that  the  stool  was  placed  in  exact- 
ly the  proper  place,  bnt  he  observed  the  plain-  • 
tiff  come  down  the  steps  looking  over  at  the 
crowd,  and  not  at  the  stool ;  that  the  plain- 
tiff merely  staggered  around  without  failing, 
and  made  no  complaint  whatever.  He  de- 
nied laughing  at  the  plaintiff.  His  testimony 
that  a  number  of  other  passengers  had  pre- 
ceded the  plaintiff  and  alighted  In  safety 
was  not  disputed.  There  was  some  evidence 
tbat  the  place  where  the  car  stopped  was  not 
quite  level,  but  this  was  denied  by  the  con- 
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ductor.  Tbls  statement  makes  the  Issaes  of 
fact  sufficiently  clear.  tThe  jury  found  a  fer- 
dlct  In  favor  of  tbe  plalntlfC  for  $800.  The 
appeal  relates  to  alleged  errors  In  tbe  charge 
of  the  circuit  Judge.  We  do  not  think  there 
Is  any  ground  upon  which  this  court  can  in- 
terfere with  the  judgment 

1.  In  Imposing  upon  the  defendant  the  bur- 
den of  proving  contributory  negligence  by  a 
preponderance  of  the  evidence,  the  circuit 
Judge  by  a  verbal  slip  used  language  which 
might  be  construed  to  mean  that  tbe  primary 
inquiry  was  whether  the  defendant  had  made 
out  the  defense  of  contributory  negligence, 
rather  than  whether  the  plaintiff  had  proved 
tbe  defendant's  negligence  as  a  proximate 
cause  of  Injury.  But  at  tbe  beginning  of  the 
charge,  In  the  clearest  language,  he  had 
placed  on  the  plaintiff  the  burden  of  proving 
by  the  preponderance  of  the  evidence  the  al- 
legation that  the  negligence  of  the  defendant 
was  a  proximate  cause  producing  injury  to 
tbe  plaintiff,  and  bad  charged  the  plaintiff 
could  not  recover  without  discharging  this 
burden.  So,  taking  the  instruction  on  this 
point  as  a  whole,  we  do  not  think  it  could  be 
Inferred  the  Jury  were  misled. 

2.  There  is  also  language  in  the  charge, 
which,  standhig  alone,  would  bear  the  mean- 
ing that  tbe  defendant  could  not  rely  on  the 
position  that  the  plaintiff's  injury  was  due 
■entirely  to  her  own  negligence,  unless  it  prov- 
•ed  that  fact  by  the  preponderance  of  the  evi- 
dence. But  this  language  was  used  in  the  in- 
structions concerning  contributory  negligence. 
It  would  be  going  too  far  to  Infer  misappre- 
hension by  the  Jury  on  this  point;  for  the 
instruction  that  the  plaintiff  could  not  recov- 
er without  proving  affirmatively  by  the  pre- 
ponderance of  the  evidence  her  injury  to  have 
been  due  to  the  negligence  of  the  defendant 
certainly  negatived  the  Idea  that  she  could 
recover  unless  the  defeudant  assumed  and 
discharged  the  burden  of  proving  by  the  pre- 
ponderance of  the  evidence  the  injury  to  have 
been  due  entirely  to  her  negligence.  The 
burden  of  proving  the  defendant's  negligence 
as  the  proximate  cause  would  Imply  to  any 
reasonably  Intelligent  mind  the  burden  of 
proving  the  absence  of  the  plaintifTs  neg- 
ligence as  the  sole  proximate  cause.  Tbe 
charge,  therefore,  does  not  warrant  a  reversal 
on  the  authority  of  Kennedy  v.  So.  Ry.  Co., 
59  S.  0.  635,  38  S.  B.  169,  and  Mlchlner  v. 
Telephone  Co..  70  S.  C.  525,  50  S.  B.  IDO.  If 
Inadvertences  like  those  relied  on  here  are 
deemed  by  counsel  to  be  material,  they  should 

.  be  called  to  tbe  attention  of  the  circuit  judge 
at  the  close  of  the  charge.  If  they  escape 
the  attention  of  vigilant  and  learned  counsel, 
this  court  ought  not  to  infer  they  were  so 
grasped  by  the  jury  as  to  lead  them  into 
error. 

8.  The  defendant  submits  In  tbe  next  place 
tbe  folio-n-Ing  was  a  charge  on  tbe  facts: 
"Well,  now,  I  instructed  you  that  It  was 
bound  to  furnish  passengers  with  safe  and 
proper  appliances  and  facilities  for  riding  on 


Its  trains.  Now,  if  that  included  the  assist- 
ing of  passengers  from  the  train  by  the  rail- 
road company's  handling  whatever  imrcel  or 
package  the  passenger  has.  If  a  railroad  com- 
pany of  ordinary  prudence  would  do  that, 
then  in  this  case  it  is  boand  to  do  that.  As 
a  matter  of  course,  the  railroad  company,  no 
more  than  any  other  individual,  can  be  held 
to  do  that  which  is  Impossible,  and  tbe  rail- 
road company  must  go  upon  appearances  as 
the  facts  and  circumstances  make  these  ap- 
pearances, and  if  a  passenger  Is  burdened 
with  baggage  and  the  employ^  of  the  railroad 
company  sees  that,  why,  the  railroad  com- 
pany is  bound  to,  If  it  becomes  necessary  to 
the  safe  alighting  of  tbe  passenger  from  tbe 
train,  for  tbe  railroad  company  to  assist  in 
handling  any  package  or  boxes.  Now,  it  is 
the  duty  of  the  railroad  company  to  do  that. 
It  is  not  tbe  duty  of  the  railroad  company 
to  go  tbrougb  tbe  train,  and  see  each  passen- 
ger to  know  whether  he  wants  assistance,  or 
to  ascertain  what  baggage  he  might  happen 
to  have  to  get  off  with.  But  if  it  is  apparent, 
and  would  be  apparent  to  a  person  of  reason- 
able observation  that  the  passenger  is  in  neei 
of  assistance,  then  the  railroad  is  bound  to 
furnish  assistance  just  the  same  as  it  is 
bound  to  assist  a  person  in  any  other  way 
prevented  from  safely  allgbtlng  wltlwut  as- 
sistance, if  the  person  is  sick  or  aged  or  In- 
firm, or  in  any  peculiar  circumstances  which 
are  apparent  to  the  railroad  company  or 
comes  to  the  knowledge  of  the  railroad  com- 
pany, which  renders  a  greater  degree  of 
care  necessary,  why  the  railroad  company  is 
bound  to  afford  that  additional  assistances, 
and  exercise  that  additional  degree  of  care 
if  such  appearances  are  obvious.  As  a  mat- 
ter of  course,  the  railroad  company  is  not 
bound  to  exercise  that  same  degree  of  care  in 
the  case  of  an  ordinary  person  alighting  from 
Its  train."  We  do  not  discern  In  this  lan- 
guage anything  more  than  a  fair  statement 
of  the  law  as  to  the  duties  of  a  carrier  to 
passengers  on  its  train. 

The  courts  seemed  at  one  time  inclined 
against  holding  a  carrier  bound  to  aid  in  the 
alighting  even  of  a  passenger  manifestly  dis- 
abled from  sickness  or  Inflrmity;  the  view 
being  that  such  a  passenger  in  undertaking 
a  journey  should  provide  for  his  own  assist- 
ance. But  it  is  now  generally  held  that  the 
carrier  Is  bound  to  render  reasonable  assist- 
ance to  a  passenger  whose  inability  to  take 
care  of  himself  has  been  made  known  to  tbe 
carrier.  Slmms  v.  Railway  Co.,  27  S.  C 
2C8,  3  S.  E.  301 ;  Doollttle  v.  Railway  Co.,  62 
S.  C.  130,  40  S.  E.  133 ;  Madden  v.  Railway 
Co.,  41  S.  C.  440,  19  S.  B.  951,  20  S.  E.  65. 

No  doubt  justice  requires  tbe  exercise  of 
great  caution  on  the  part  of  the  Judges  in 
stating  this  principle  of  law,  and  on  the  part 
of  the  Juries  in  applying  It,  especially  when 
negligence  is  charged  against  the  carrier  for 
falling  to  assist  a  passenger  incumbered  with 
parcels.  As  a  general  rule,  it  is  not  the  dnt; 
of  the  carrier  ^  .^provide  servants  to  cany 
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hand  parcels.  Considering  tbe  number  of  | 
passengers  usually  on  a  car  and  the  unrea- 
sonable burden  It  would  be  on  the  railroad 
to  employ  attendants  enough  to  assist  all  of 
tbem,  as  a  general  rule,  passengers  ought  not 
to  Incumber  themselves  with  parcels  they  are 
not  able  to  carry  with  safety.  But  there  are 
exceptions  to  these  rules  which  the  carrier 
most  recognize  when  brought  to  his  notice, 
especially  where  assistance  Is  asked,  in  form 
of  tbe  aged  or  maimed  or  sick,  or  children, 
or  adult  persons  traveling  wltb  small  chil- 
dren who  may  be  unable  to  carry  the  parcels 
usually  allowed  to  the  passenger  as  reason- 
ably necessary.  Tbe  charge  of  the  circuit 
Judge  did  not  impose  any  greater  burden  on 
the  carrier  than  the  duty  to  take  notice  of 
such  exceptions. 

4.  The  fourth  exception  relates  to  the  fol- 
lowing instruction :  "Well,  now,  the  plaintiff 
claims  not  only  damages  to  compensate  her 
for  loss  or  Injury,  but  also  claims  punitive 
damages.  She  claims  the  railroad  was  wan- 
ton and  willful  in  Its  negligence,  and  there- 
fore it  ought  to  be  punished  by  the  awarding 
of  damages,  besides  any  damages  which  may 
be  awarded  for  her  actual  Injuries  or  loss. 
That's  what  Is  meant  by  punitive  or  vindic- 
tive damages,  damages  to  punish  a  wrong- 
doer. In  this  case  the  plaintiff  claims  the 
railroad  company  was  a  wrongdoer,  and 
ought  to  be  punished  because  It  injured  her 
willfully  and  wantonly;  that  is,  it  Intention- 
ally injured  her,  and  that  it  injured  her  care- 
lessly, didn't  care  whether  she  suffered  in- 
Jury  or  not  That  is  what  is  meant  by  will- 
fulness. If  yon  find  that  the  railroad  com- 
pany did  Injure  plaintiff  and  was  either  wlll- 
fnl  or  wanton,  and  willed  to  do  her  injury, 
an  intentional  Injury,  that  makes  a  case 
where  the  railroad  company  ought  to  be  visit- 
ed with  such  punishment  as  will  prevent  it 
from  being  willful  or  careless,  or  wantonly 
Injuring  a  passenger  or  any  'other  person  in 
the  future."  The  defendant  submits  this 
charge  was  erroneous,  in  that  (1)  "there  is 
no  evidence  in  tbe  case  to  warrant  the  sub- 
mission to  tbe  Jury  of  the  question  of  puni- 
tive damages" ;  (2)  by  this  charge  his  honor 
made  the  terms  "willful"  and  "careless"  syn- 
onymous, and  instructed  the  jury  that  a  ver- 
dict for  punitive  damages  could  be  given  If 
tbe  defendant  "either  willfully,  Intentionally; 
or  carelessly  Injured  the  plaintiff."  The  use 
of  the  word  "carelessly"  In  stating  the  basis 
of  punitive  damages  was  not  fortunate,  as  It 
Is  more  nearly  synonymous  with  "negligent- 
ly" or  "InadvertenOy,"  than  with  "willfully" 
or  "wantonly."  But,  taking  all  that  was 
said  on  tbe  subject  together,  tbe  Jury  could 
not  have  failed  to  onderstand  punitive  dam- 
ages could  be  recovered  only  for  willful  or 
wanton  misconduct. 

The  sworn  statement  of  tbe  plaintiff  that, 
when  she  fell,  tbe  conductor  made  no  effort 
to  aid  her,  and  laughed  at  her,  is  some  evi- 
dence of  wanton  misconduct  The  court  can- 
not Interfere  with  the  right  of  the  jury  to 


pass  on  the  credibility  of  the  testimony.  But, 
in  addition  to  this,  there  was  no  motion  for 
nonsuit  as  to  punitive  damages,  nor  request 
to  charge  that  there  was  no  evidence  upon 
which  punitive  damages  could  be  recovered. 
Jennings  v.  Edgefield  Mfg.  Co.,  72  S.  C.  411, 
52  S.  E.  113. 

The  judgment  of  this  court  Is  that  th» 
judgment  of  the  circuit  court  be  affirmed. 


FLEMING  et  al.  v.  BTBD  et  al. 

(Supreme  Court  of  South  Carolina.    Aug.  20, 
1907.) 

1.  Attachveht— Motion  to  Dissolvb. 
Where  a  motion  is  made  to  dissolve  an  at- 
tachment because  the  cause  of  action  alleged  in 
the  complaint  is  not  the  same  as  that  set  forth 
in  the  affidavit,  tbe  complaint  may  be  considered 
with  the  aSidavit,  though  not  verified  or  made  a 
part  thereof. 

2.  Sams— AmoAvn. 

An  affidavit  setting  forth  that  plaintiff  has 
sustained  damages  to  an  extent  named  because 
of  breach  by  defendant  of  a  certain  contract, 
and  that  defendant  is  a  nonresident,  shows  plain- 
tiff entitled  to  a  writ  of  attachment,  under  Code 
Civ.  Proc  1902,  §  24S,  wherv  the  oomplabit 
states  a  canse  of  action  for  breach  of  contract 
as  set  forth  In  the  affidavit,  though  the  facts 
are  mixed  up  with  allegations  appropriate  to 
a  different  canse  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attachment,  i  340.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  -Greenville  County;    Watts,   Judge. 

Action  by  Jane  Fleming  and  Mollie  Miller 
against  T.  M.  Byrd  and  others.  From  an 
order  dissolving  an  attachment,  plaintiffs 
appeal.    Reversed. 

J.  J.  McBwaln,  for  appellants.  Haynes- 
wortb,  Patterson  &  Blythe,  for  respondents. 

GART,  A.  J.  This  is  an  appeal  from  an 
order  setting  aside  an  attachment  On  the 
9tb  of  June,  1906,  the  plaintiff  filed  the  fol- 
lowing affidavit  with  the  clerk  of  the  court, 
on  which  an  attachment  was  issued  and  levi- 
ed upon  certain  real  property,  belonging  to 
the  defendant  T.  M.  Byrd,  in  Greenville 
county :  "Personally  comes  Sarah  Jane  Flem- 
ing, who  upon  oath  says  that  she  is  the 
plaintiff  In  this  action,  and  that  a  cause  of 
action  exists  in  her  favor  against  the  de- 
fendant T.  M.  Byrd,  on  account  of  breach 
of  contract'  made  by  said  T.  M.  Byrd  with 
plaintiff  and  her  deceased  husband,  L.  H. 
Fleming,  to  tbe  effect  that  said  T.  M.  Byrd 
would  support  and  care  for  plaintiff  and  her 
husband,  so  long  as  both  should  live,  upon 
a  certain  tract  of  land  in  Spartanburg,  which 
was  conveyed  by  deed  to  said  T.  M.  Byrd 
upon  consideration  of  said  agreement  and 
said  T.  M.  Byrd  has  breached  and  failed  to 
comply  with  said  agreement,  and  has  sold 
said  tract  of  land  to  Garvin  McMakin,  and 
has  himself  removed  from  the  state  and  is 
now  a  resident  of  Gainesville,  Ga.,  and  Is  not 
a  resident  of  South  Carolina,  and  the  dam- 
ages sustained  by  plaintiff  under  and  by  vlr- 
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tue  of  said  breach  la  |1,000,  and  that  said 
T.  M.  Byrd  baa  real  estate  In  Greoivllle  city, 
said  county  and  state,  which  plaintiff  la 
Informed  and  believes  that  said  T.  M.  Byrd 
is  undertaking  to  sell  and  dispose  of,  and  the 
same  is  subject  to  attaclunent  and  levy  at 
instance  of  plaintiff.  •  •  •"  The  defend- 
ant made  a  motion  to  dissolve  the  attach- 
ment on  the  grounds  that  It  was  Irregularly 
issued,  "in  that  this  action  ia  not  one  where- 
in attachment  may  *ssue  under  tlie  provisions 
of  the  Code,  and  in  that  this  section  is  not 
for  the  recovery  of  damages,  as  stated  In  the 
affidavit  upon  which  said  attachment  ia 
founded,  and  the  affidavit  is  insufficient" 
On  hearing  the  motion  his  honor,  the  cir- 
cuit judge,  granted  the  following  order: 
"This  was  a  motion  to  dissolve  the  attach- 
ment herein  on  the  ground  that  it  waa  ir- 
regularly Issued,  in  that  the  C!ode  does  not 
authorize  the  issue  of  attachment  In  actions 
of  this  character.  In  my  opinion  the  point  la 
well  taken.  It  is  therefore  ordered  that  tlie 
attachment  be,  and  is  hereby,  vacated."  The 
plaintiff  appealed,  and  the  exertions.  In 
different  form,  assign  error  in  the  said  ruling. 

Section  248  of  the  Code  of  Civil  Procedure 
of  1902  provides  that  in  any  action  arising 
for  the  recovery  of  money  against  a  defend- 
ant who  Is  not  a  resident  of  tills  state  the 
plaintiff  at  the  time  of  Issuing  the  summons, 
or  any  time  afterwards,  may  have  the  prop- 
erty of  such  deffflidant  attached,  etc.  By  ref- 
erence to  the  affidavit,  it  will  be  seen  that  it 
aets  forth  the  fact  that  she  is  the  plaintiff  In 
an  action  against  the  defendant  for  breach 
of  a  certain  contract,  by  which  she  sustained 
damage  to  the  extent  of  |1,000,  and  the  fact 
that  the  defendant  is  not  a  resident  of  this 
state.  These  facts,  standing  alone,  would 
show  tliat  the  plaintiff  was  entitled  to  the 
writ  of  attachment  The  appellant's  at- 
torneys, however,  contend  that  the  affidavit 
should  be  read  in  connection  with  the  com- 
plaint, when  it  will  be  seen  that  the  at- 
tachment was  Irregularly  issued.  The  com- 
plaint was  not  verified,  and  was  not  made 
part  of  the  affidavit  It  la  true  that  when 
the  motion  to  dissolve  an  attachment  is  on 
the  ground  that  the  affidavit  is  not  sufficient 
to  sustain  an  attachment,  the  plaintiff  can- 
not supplement  the  defective  affidavit  by 
facts  stated  In  the  complaint  unless  it  la 
verified  and  made  a  part  of  the  affidavit. 
Addison  v.  Sujette,  50  S.  0.  192,  28  S.  B. 
948;  Chltty  v.  Railroad,  62  S.  C.  526,  40 
S.  E.  944. 

But  a  different  question  Is  presented  when 
the  motion  to  dissolve  Is  on  the  ground  that 
the  cause  of  action  set  forth  In  the  affidavit 
Is  not  the  cause  of  action  alleged  In  the 
complaint.  The  former  is  an  attack  upon  the 
regularity  of  the  attachment  proceedings,  and 
must  be  tested  by  the  papers  before  the  clerk 
when  he  Issues  the  writ  The  latter  Is  an 
attack  upon  the  truth  of  the  affidavit  and  is 
therefore  a  motion  to  dissolve  on  the  ground 
that  it  was  improvldently  Issued,  In  which 


case  the  defendant  may  rely  upon  the  com- 
plaint for  the  purpose  of  showing  that  the 
cause  of  action  stated  in  the  affidavit  is  not 
the  true  one.  As  an  attachment  is  only  in- 
cidental to  and  in  aid  of  the  action  set  oat 
in  the  complaint  it  would  be  an  anomaly 
to  sustain  an  attachment  based  upon  a  caose 
of  action  wholly  distinct  from  that  stated  in 
the  complaint  Hla  honor,  the  circuit  Judge, 
therefore  properly  considered  the  complaint 
in  determining  the  motion.  An  examination 
of  the  complaint  however,  will  show  that  it 
states  facts  which,  by  a  literal  constmctlon, 
will  support  a  cause  of  action  for  damages 
for  breach  of  contract  aa  set  forth  in  the 
affidavit  although  such  facts  are  mixed  up 
with  other  allegations  appropriate  to  a  dif- 
ferent cause  of  action.  Such  defects  may 
l>e  cured  by  a  motion  to  amend. 

It  ia  the  Judgment  of  thla  court  that  tb* 
order  of  the  circuit  court  be  reversed. 


SMITH  V.  ELLISON  et  ox. 

(Supreme  Court  of  South  Carolina.    Sept.  10. 
190T.) 

L  jDDGiraNT— REVIVAXi— LnnTATIONB. 

Under  Code  Civ.  Proc.  1902.  g  300,  provid- 
ing that  a  final  judgment  may  be  revived  within 
10  yean  from  the  original  entry,  a  summona  to 
show  cause  served  after  10  yean  is  too  late. 
2.  Sauk— Retubh  to  SmcuoKS. 

A  return  to  a  sammona  in  an  action  to  re- 
vive a  judgment  that  the  time  within  which 
the  judgment  coold  have  been  revived  lias  long 
since  expired  la  a  laffident  plea  of  the  itatatoir 
bar. 
Oaiy,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Clrcolt  Court 
of  Pickens  County ;  Gary,  Judge. 

Summons  by  John  A.  Smith,  executor  of  H. 
Glenn  Smith,  against  James  M.  Eliiaon  and 
Martha  J.  Elllaon,  to  revive  and  execute  a 
Judgment  From  an  order  reviving  ths 
same,  defendants  appeal.    Reversed. 

Blythe  &  Blythe,  for  appellants.  Julius  B. 
Boggs,  for  respondoit 

POPE,  O.  J.  This  was  a  summons  Issaed 
on  December  23,  1906,  by  the  plaintiff,  John 
A.  Smith,  executor  of  H.  Glenn  Smith,  to  the 
defendants,  James  M.  Ellison  and  Martha 
J.  Ellison,  requiring  them  to  show  cause, 
if  any  they  could,  why  a  Judgment  entered 
up  against  them  on  tiie  27lh  day  of  Sep- 
tember, 1890,  should  not  be  revived.  The  re- 
turn and  answer  of  the  defendants  denies 
that  any  Judgment  was  ever  lawfully  entered 
against  them,  and  alleges  that  If  It  has,  as 
is  alleged  In  the  summons,  the  time  within 
which  the  same  could  have't>een  revived  has 
long  since  expired.  Judge  Ernest  Gary,  in  an 
order  of  March  6,  1907,  ordered  the  Judgment 
revived.    Defendants  appeal. 

Section  309  of  the  Code  of  Olvll  Procedure 
of  1902  provides:  "A  final  Judgment  may  be 
revived  at  any  time  within  the  period  of 
ten  years  from  date  of  original  entry  thereof 
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by  the  service  of  a  snmmona  upon  the  Judg- 
ment debtor  •  •  •  to  show  cause.  If  any 
be  may  have,  why  such  judgment  should  not 
be  revived;  and  if  no  good  cause  be  shown 
to  the  contrary,  it  shall  be  decreed  that  such 
Judgment  Is  revived."  The  meaning  of  the 
term,  "date  of  the  original  entry,"  is  too  plain 
to  require  a  consideration  of  Its  meaning. 
A  period  of  10  years  following  can  mean 
nothing  but  the  succeeding  10  years  following 
tbe  original  entry.  The  words  of  the  stat- 
ute are  plain  that  a  summons,  to  revive,  must 
be  issued  within  this  period;  otherwise  the 
privilege  of  renewal  will  be  denied.  The 
revival  thus  obtained  will  give  life  to  the 
Jadgment  for  10  years  following  the  10-year 
period  from  the  date  of  the  original  entry 
of  the  Judgment,  thus  making  a  period  of  20 
years,  the  entire  time  a  Judgment  Is  allowed 
to  constitute  a  lien  on  proi>erty.  This  stat- 
ute Is  then  one  of  limitation,  and  according 
to  well-settled  authority  must  be  pleaded. 
This  Is  the  ground  on  which  the  respondent 
seeks  to  have  tbe  Judgment  sustained.  He 
would  show  that  appellants  have  not  prop- 
erly pleaded  the  statute.  This  contention, 
however,  we  cannot  sustain.  The  plaintiff, 
in  bis  summons,  stated  the  fact  that  tbe  Judg- 
ment was  entered  in  September,  1890.  The 
revival  proceedings  were  not  begun  until  De- 
cember, 1906.  The  defendants  denied  the 
judgment,  bnt  contended  that  should  the 
judgment  be  held  valid,  as  it  alleged  in  the 
siunmons,  that  then,  according  to  the  face 
of  the  summons  itself  and  the  facts  set  forth 
tbereon,  the  revival  was  barred  by  the  stat- 
ute. The  facts  of  tbe  case  are  really  in 
Issue,  thus  distinguishing  this  case  from  tiiose 
relied  upon  by  the  resiwndent  where  the  de- 
fendant claimed  the  benefit  of  the  statute 
without  stating  any  grounds  upon  which  to 
base  bis  claim.  In  this  view,  we  think  tbe 
pleadings  are  sufficient. 

It  Is  tbe  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  reversed, 

GARY,  A.  J.  (dissenting).  This  is  a  pro- 
ceeding to  renew  a  Judgment  by  summons 
commenced  on  the  22d  of  December,  1906,  in 
which  It  Is  recited  that  tbe  original  judgment 
was  recovered  against  tbe  defendant  on  tbe 
17th  of  September,  1890.  The  defendants 
made  return  to  the  summons,  and  showed 
cause  as  follows  why  the  Judgment  should 
not  be  renewed:  "(1)  They  deny  that  any 
judgment  was  ever  lawfully  entered  against 
them.  (2)  That  If  any  Judgment  has  ever 
been  rendered  against  them,  as  alleged  in 
said  summons,  the  time  within  which  the 
same  could  be  renewed  has  long  since  ex- 
pired." His  honor,  the  circuit  Judge,  upon 
bearing  the  issues,  filed  an  order  that  the 
Judgment  be  renewed,  and  that  the  plaintiff 
have  leave  to  issue  execution  thereon,  from 
which  order  the  defendants  appealed. 

Section  309  of  the  Ck)de  of  Civil  Procedure 
for  1902  contains  tbe  following  provisions: 


"(1)  A  final  judgment  recovered  In  any  court 
of  record  in  this  state,  subsequent  to  the 
2Stb  day  of  November,  A.  D.  1873,  shall  con- 
stitute a  lien  ui>on  the  real  estate  of  the  Judg- 
ment debtor,  in  the  county  where  the  same 
is  entered,  for  a  period  of  ten  years  from  tbe 
date  of  entry  thereof.  *  •  •  (2)  A  final 
Judgment  may  be  revived  at  any  time,  with- 
in tbe  period  of  ten  years  from  the  date  of 
the  original  entry  thereof,  by  tbe  service 
of  a  summons  upon  tbe  judgment  debtor, 
as  provided  by  law  •  •  •  to  show  cause. 
If  any  be  may  have,  why  such  Judgment 
should  not  be  revived ;  and  If  no  good  cause 
be  shown  to  tbe  contrary,  it  shall  be  decreed 
that  such  Judgment  is  revived;  and  such 
Judgment  shall  thereupon  constitute  a  lien 
upon  the  real  estate  of  tbe  Judgment  debtor, 
then  owned  or  hereafter  to  be  acquired  by 
him,  in  the  county  where  tbe  Judgment  is 
entered,  for  a  period  of  ten  years  from  the 
entry  of  such  decree;  but  such  lien  shall  not 
revert  to  the  date  of  tbe  original  entry  of 
such  Judgment."  Section  311  of  the  Code  Is 
as  follows:  "Nothing  in  tbe  two  preceding 
sections  shall  be  construed  to  prevent  an  ac- 
tion upon  a  Judgment,  after  tbe  lapse  of 
twenty  years  from  tbe  date  of  the  original 
entry  thereon,  in  case  It  shall  be  established 
by  competent  and  sufficient  evidence  that  said 
judgment,  or  some  part  thereof,  remains  un- 
satisfied and  due.  «  •  * "  These  sections 
must  be  construed  together.  Tbe  words,  "bnt 
such  Hen  shall  not  revert  back  to  the  original 
entry  of  such  Judgment,"  clearly  show  that 
section  309  of  tbe  Code  contemplates  pro- 
ceedings to  renew  the  Judgment,  even  after 
the  expiration  of  10  years  from  the  original 
entry  thereof;  for  otherwise  they  would  be 
meaningless.  The  fact,  too,  that  nothing  con- 
tained In  section  311  was  Intended  to  prevent 
an  action  upon  the  Judgment,  even  after  the 
lapse  of  20  years  from  tbe  date  of  original 
entry,  In  case  It  was  established  that  tbe 
Judgment,  or  some  part  thereof,  remains  un- 
satisfied, shows  that  section  311  contemplated 
such  proceedings  on  tbe  part  of  the  Judgment 
creditor  as  were  necessary  to  protect  bis 
rights  before  the  lapse  of  20  years  from  the 
date  of  the  original  entry,  otherwise  we 
would  bave  tbe  anomalous  situation  of  a 
statute  affording  relief  to  the  Judgment 
creditor  after  a  certain  time  which  It  would 
not  accord  to  him  prior  to  that  period.  Tbe 
proceedings  for  the  renewal  of  a  Judgment  are 
in  tbe  nature  of  an  action.  Adams  v.  Rich- 
ardson, 32  S.  C.  139,  10  S.  B.  931;  Gregory 
V.  Perry,  71  S.  C.  246,  50  S.  B.  787 ;  Brantley 
V.  Blttle,  72  8.  O.  179,  61  S.  B.  561.  Further^ 
more,  tbe  defendants  did  not  Interpose  any 
objection  to  tbe  form  of  the  proceeding  by 
which  the  plaintiff  sought  to  have  the  ques- 
tion determined  whether  the  Judgment  or 
any  part  thereof  remained  unsatisfied.  The 
cases  of  Anderson  v.  Baughman,  69  S.  C.  38, 
48  S.  B.  38,  Gregory  v.  Perry,  supra,  and 
Brantley  v.  Blttle,  supra,  indicate  that  the 
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judgment  may  be  renewed  at  any  time,  within 
20  years  from  the  date  of  original  entry. 
For  these  reasons,  I  dissent 


ROBERTS  V.  HBRRON  et  aL 

(Supreme  Court  of'  South  Carolina.    Sept  10, 

1907.) 

1.  Wills— Construction  —  Vested    Rimain- 

DEBS. 

Testator  devised  to  his  wife  certain  pieces 
of  property,  to  hold  until  his  two  children  be- 
came of  age,  then  to  be  divided  "in  equal  shares 
l)etween  my  wife  and  my  two  chilaren  above 
named,  and  to  share  and  share  alike."  Held, 
that  the  children  took  vested  lemaindeis,  and, 
on  their  deaths  before  attaining  majority,  their 
interests  passed  to  their  heirs  at  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  {  1467.1 

2.  Partition— When  Right  Accboes. 

Where  testator  gave  to  his  wife  certain 
property,  to  hold  until  liis  children  became  of 
age,  and  then  to  be  divided,  and  the  chilaren 
died  before  attaining  majority,  the  wife,  when 
the  children  would  have  attained  their  majority, 
is  entitled  to  partition. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  Watts,  Judge. 

Action  by  Catherine  Roberts,  in  her  own 
right  and  as  administratrix,  against  Mary 
Ella  Herron  and  another,  executors  of  Wil- 
liam A.  Herron.  Decree  for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 

Jno.  B.  Edwards,  for  appellants.  Bnlst  & 
Bulst  for  respondent 

GARY,  A.  J.  This  is  an  action  for  parti- 
tion, and  involves  the  construction  of  a  will. 

William  A.  Herron  died  on  the  3d  of  No- 
vember, 1893,  leaving  of  force  his  last  will 
and  testament  which  contained  the  following 
clauses :  "1st  I  give,  devise  and  bequeath  to 
my  wife,  Mary  Ella  Herron,  the  following 
pieces  of  property,  to  wit:  House  and  lot 
No.  84,  north  side  of  Morris  street ;  house  and 
lot  No.  82,  north  side  of  Morris  street ;  house 
and  lot  No.  80,  north  side  of  Morris  street ; 
houses  and  lots,  Nos.  1  and  2,  De  Reefs 
Court  To  have  and  to  bold  the  same  until 
my  two  children,  Mary  and  William,  shall  be- 
come of  age,  then  to  be  divided  in  equal 
shares  between  my  wife  and  my  two  chil- 
dren named  above,  and  to  share  and  share 
alike.  •  •  •  Sd.  House  and  lot  No.  80 
Morris  street,  now  occupied  by  Mrs.  Vander- 
bost,  I  desire  her  to  remain  during  her  life- 
time, and  after  ber  death  then  to  revert  to 
my  wife,  Mary  Ella  Herron,  and  to  my  two 
children,  Mary  and  William."  The  facts  are 
thus  stated  in  the  report  of  the  master: 
"That  the  said  William  A.  Herron  left  surviv- 
ing blm,  as  his  only  heirs  at  law  and  dis- 
tributees, his  widow,  the  defendant  Mary 
Ella  Herron,  who  was  his  second  wife,  and 
his  two  children,  Mary  Crum  Herron  and 
William  Herron,  whose  mother,  Almona  Isa- 
bel Herron,  who  was  the  daughter  of  the 
nlalntiir  herein,  was  the  first   wife  of  the 


said  William  A.  Herron.  Mary  Crum  Her- 
ron died  Intestate,  unmarried,  under  age,  and 
without  Issue,  on  or  about  the  1st  day  of  Feb- 
ruary, 1901,  leaving  as  her  only  heir,  at  law 
and  distributee  her  brother,  the  said  William 
Herron.  On  the  22d  day  of  October,  1904, 
the  plaintiff,  Catherine  E.  Roberts,  who  was 
the  grandmother  of  Mary  Crum  Herron  and 
William  Herron,  was  duly  appointed  adminis- 
tratrix of  the  estate  of  Mary  Crum  Herron 
by  the  Judge  of  probate  for  Charleston  coun- 
ty, and  took  upon  herself  the  burthen  of  the 
administration  of  the  said  estate.  William 
Herron  died  Intestate,  unmarried,  under  age, 
and  without  Issue,  on  or  about  the  18th  day 
of  June,  1904,  leaving  as  his  only  heir  at  law 
and  distributee  his  grandmother,  the  plain- 
tiff Catherine  E.  Roberta.  On  the  22d  day  of 
October,  1904,  the  said  Catherine  E.  Roberta 
was  duly  appointed  administratrix  of  the 
estate  of  William  Herron,  deceased,  by  the 
probate  judge  for  Charleston  county,  and  took 
upon  herself  the  burthen  of  the  administra- 
tion of  the  said  estate."  The  master  ruled 
that  the  children  of  the  testator — Mary  Crum 
Herron  and  William  Herron — took  vested  re- 
mainders under  the  will,  and  his  report  was 
confirmed  In  all  respecte  by  his  honor,  the 
circuit  Judge. 

There  are  several  ezceptiona,  but  they  are 
all  dependent  upon  the  determination  of  the 
question  presented  by  the  first  exception, 
which  Is  as  follows :  "Because  the  said  master 
erred  In  finding  and  reporting  that  the  two 
children  of  the  testator,  Mary  Crum  Herron 
and  William  Herron,  took  vested  remainders 
In  the  fee  In  the  premises  named,  which  upon 
their  deaths  passed  to  their  distributees  or 
legatees,'  when  he  should  have  found  and  re- 
ported that  the  said  children  took  no  estate 
in  said  premises  since  they  failed  to  reach 
their  majority,  which  was  the  contingency, 
upon  which  they  were  to  take;  and  his  hon- 
or, the  presiding  Judge,  erred  In  not  so  hold- 
ing." The  tule'for  determining  whether  re- 
mainders are  vested  or  contingent  is  thus 
stated  in  the  case  of  Faber  v.  Police,  10  S. 
C.  376,  387:  "According  to  the  elementary 
writers,  a  vested  remainder  Is  one  which  is 
limited  to  an  ascertained  person  In  being, 
whose  right  to  the  estate  is  fixed  and  certain, 
and  does  not  depend  upon  the  happening  of 
any  future  event,  but  whose  enjoyment  in 
possession  is  postponed  to  some  future  time. 
A  contingent  remainder,  on  the  other  hand. 
Is  one  which  is  limited  to  a  person  not  in 
being  or  not  ascertained ;  or.  If  limited  to  an 
ascertained  person.  It  Is  so  limited  that  his 
right  to  the  estate  depends  upon  some  contin- 
gency In  the  future.  So  that  the  most  mark- 
ed distinction  between  the  two  kinds  of  re- 
mainders is  that  in  the  one  case  the  right  to 
the  estate  Is  fixed  and  certain,  though  the 
the  right  to  the  possession  Is  deferred  to 
some  future  period;  while  In  the  other  the 
right  to  the  estate,  as  well  as  the  right  to 
the  possession  of  such  estate,  is  not  only 
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deferred  to  a  fatnre  period,  bat  Is  dn>ei>dent 
ai>on  the  happening  of  some  future  contin- 
geucy.  As  It  haa  been  well  expressed,  'It  Is 
not  the  uncertainty  of  the  estate  in  the  fu- 
ture, but  the  uncertahity  of  the  right  to  such 
enjoyment,  which  marks  the  difference  be- 
tween a  contingent  and  a  vested  remainder.' " 
Our  construction  of  the  will  Is  that  the  tes- 
tator had  In  view  two  objects:  (1)  It  was 
his  intention  that  the  land  In  dispute  should 
be  divided,  share  and  share  alike,  between 
bis  widow  and  his  two  children ;  and  (2)  that 
the  widow  should  have  the  right  to  the  pos- 
seBsion  of  the  land  until  the  children  attain- 
ed their  majority,  at  which  time  the  division 
was  to  take  place. 

The  appellant's  attorney  in  his  argument 
says:  "The  testator  did  not  contemplate  the 
death  of  his  two  children,  before  they  reach- 
ed their  majority,  and  therefore  made  no  pro- 
vision for  such  an  event,  and  the  court  can- 
not undertake  to  supply  such  an  omission." 
This  Is  correct,  but  we  are  unable  to  discover 
In  the  will  a  single  expression  which  tends 
to  show  that  the  right  of  the  children  to  the 
estate  was  uncertain,  but  that  the  uncertain- 
ty related  to  the  time  the  widow  was  allowed 
to  bold  possessfon  of  all  the  land  before  the 
dlylslon  could  take  place.  As  the  widow, 
under  the  terms  of  the  will,  was  only  entitled 
to  one-third  of  the  land,  and  the  possession  of 
all  until  the  children  became  21  years  of  age, 
asd  as  the  time  has  expired  within  which 
the  children  would  have  attained  their  ma- 
jority, we  fall  to  see  by  what  right  she  can 
claim  to  be  the  owner  of  all  the  land.  We 
recognise  the  principle  announced  in  all  ttae 
authorities  relied  upon  by  the  appellant's  at- 
torney, that  when  the  right  of  a  devisee  Is 
dependent  up<Hi  the  contingency  of  his  living 
tmtil  he  becomes  21  years  of  age,  and  he  dies 
before  that  time,  his  contingent  interest  Is 
defeated,  and  cannot  be  transmitted  to  his 
representatives.  But,  as  we  have  said,  this 
case  does  not  fall  within  that  principle.  Cole 
et  aL  V.  Creyon,  1  Hill's  Oh.  820,  26  Am.  Dec 
a08;  Bankhead,  Adm'r,  ▼.  Carlisle,  Adm'r,  1 
Hill's  Oh.  868;  Bently  v.  Long,  1  Strob.  Bq. 
44,  47  Am.  Dea  COS. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


BDOBFIELD  MFG.  CO.  v.  MARYLAND 
CASUALTY  CO. 

(Sapreme  Court  of  South  Carolina.    Aug.  *81, 
1907.) 

1.  BviDSRCE— Best  and  Secondabt. 

In  an  action  on  an  Indemnity  policy  of  in- 
surance, where  plaintifl  sbowed  that  It  had 
been  insured  in  defendant  company  for  several 
years,  taking  a  renewal  policy  at  the  expiration 
of  each  term  of  insurance,  and  proved  that  aft 
er  a  thorough  search  among  its  papers  the  poli- 
cv  conld  not  be  foond,  and  offered  in  evidence 
the  policy  of  the  preceding  year  as  a  copy,  ex- 
cept as  to  dates,  such  copy  was  admissible, 
though   no   search   had   been   made   among   the 


private  papers  of  the  ofDoen  of  plaintiff  ooriwra- 
tlon. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol  20,   Bvidenee,  H  605-637.] 

2.  IHSUBANCI  —  iNDEltSITT     PoUOT  —  COK- 
BTBtTOnOH. 

Where  an  indemi^ity  policy  provided  that 
no  action  should  lie  agamst  the  Insurance  com- 
pany as  to  any  loss  under  the  policy,  unless 
brought  by  the  insured  to  reimburse  himself  for 
loss  actnally  sostained  and  paid  in  satisfaction 
of  a  judgment  within  60  days  from  its  date, 
payment  most  be  made  of  anv  judgment  in 
favor  of  an  employ^  for  personal  injuries  with- 
in^ 60  days  from  the  data  of  the  jndgment 

3.  Same— Notice  of  AooiDEST—AonoR— No- 
tice—Waives. 

In  an  action  against  an  indemnity  com- 
pany, the  policy  stipulated  that  the  insured 
should  give  immediate  notice  of  the  accident, 
and,  if  any  suit  is  brought  against  the  insured, 
he  shall  immediately  forward  to  tlie  company 
any  summons  or  other  process  as  soon  as  served 
on  him,  and  the  company  will  defend  against 
such  proceeding,  unless  it  shall  elect  to  pay  the 
indemnity  provided  for.  The  indemni^  com- 
pany participated  in  a  defense  after  notice  that 
ajl  questions  as  to  the  failure  of  the  insured 
to  give  prompt  notice  of  the  injury  sued  for 
were  reserved.  Heli  to  show  no  waiver  of  this 
requirement  of  the  policy. 

4.  Depositions— ADinssiBiurr. 

Testimony  de  bene  esse  taken  in  typewrit- 
ing is  good  without  a  certificate  of  nota^  that 
it  was  written  by  the  witness  or  read  over  to 
him. 

5.  INSUBANCE— INDEMNITT  POLIOT— NOTICE  OF 

Accident— BxcDSE  fob  Delay. 

An  indemnity  policy  stipulated  that  notice 
of  an  Injury  to  an  employ^  of  the  insured  should 
be  immediately  given,  and  any  summons  of 
process  served  on  the  Insured  shall  be  imme- 
diately sent  to  the  company.  The  evidence 
sbowed  that  the  vice  president  in  charge  of  the 
mill  was  in  ill  health  when  the  accident  hap- 
pened to  an  employ^,  and  shortly  thereafter 
died ;  that  a  month  later  a  temporary  successor 
learned  for  the  first  time  of  the  casualty  in- 
surance, and  immediately  gave  the  company  no- 
tice, and  offered  to  send  the  summons  served 
against  the  company  on  behalf  of  the  Injured 
employ^  The  vice  president  and  most  of  the 
people  in  the  office  had  been  sick  with  small- 
pox, and  the  office  closed  therefor  and  quaran- 
tined. Held  sufficient  to  justify  a  jury  in  find- 
ing that  the  delay  in  giving  notice  under  the 
policy  was  excusable. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County ;  Memmlnger,  Judge. 

Action  by  the  EMgefleld  Manufacturing 
Company  against  the  Maryland'  Casualty 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Mordecal  &  Gadsden  and  B.  H.  Folk,  for 
appellant  Tompkins  &  Wells  and  N.  O. 
Bvans,  for  respondent 


WOODS,  J.  The  Edgefield  Manufacturing 
Company  obtained  a  policy  of  Insurance  for 
$8,500  In  the  Maryland  Casualty  Company  to 
protect  it  against  claims  for  accidents  to  its 
employes.  In  tbe  case  of  Jennings  v.  Edge- 
field Manufacturing  Company,  72  S.  C.  411, 
52  8.  E.  113,  the  plaintiff  recovered  a  Judg- 
ment of  18,500  for  personal  injuries.  After 
payment  of  the  judgment,  Edgefield  Manu- 
facturing Company  brought  this  action  on  tha 
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Inanraiice  policy  to  recover  $1,600;  tbe  In- 
surance being  limited  to  that  amount  for  the 
death  or  Injury  of  any  one  person.  Theplaintlff 
recovered  Judgment  for  the  amount  claimed, 
and  the  defendant  appeals.  The  plaintifC  had 
been  Insured  In  the  defendant  company  for 
several  years,  taking  a  new  or  renewal  pol- 
icy at  the  expiration  of  each  term  of  Insnr^ 
ance.  At  the  trial,  after  proving  that  a  thor- 
ough search  had  been  made  through  the  com- 
pany's papers  for  the  policy  without  finding 
it,  die  plalntlft  offered  In  evidence  as  a  copy, 
except  as  to  dates,  the  policy  Issued  for  the 
preceding  year.  The  defendant  contends  this 
paper  should  have  been  excluded  for  lack  of 
evidence  that  a  search  had  been  made  among 
tbe  private  papers  of  those  who  were  ofiS- 
cers  of  tbe  company  when  the  policy  was  In 
force,  and  for  lade  of  Bnfl9clent  evidence  of 
tbe  terms  of  the  old  policy  being  the  same  as 
tbe  new. 

1.  The  law  requires  search  in  tbe  place 
where  the  paper  Is  presumed  to  be.  Cnl- 
pepper  v.  Wheeler,  2  McMnt.  66;  Norrls  v. 
Clinkscales,  47  S.  G.  4S8,  25  S.  B.  797.  Ac- 
cording to  the  proof  here,  tbe  insurance  poli- 
cies were  kept  in  tbe  vault  of  the  plaintiff 
company,  and  there  Is  no  presumption  that 
they  were  taken  oat  and  placed  among  tbe 
private  papers  of  Its  retiring  officers.  There 
was  ample  evidence  from  defendant's  own 
agent  of  the  policy  introduced  being  Identical 
In  terms  with  that  sued  on.  It  is  evident 
the  old  policy  was  properly  admitted.  It  Ib 
equally  evident  its  exclusion  would  bave  been 
far  from  aiding  the  defense.  Tbe  complaint 
alleged  an  insurance  policy  without  mention- 
ing any  condition,  except  plaintlfTs  agreement 
"to  give  tbe  defendant  due  and  reasonable 
notice  of  any  accident  or  any  salt  for  dam- 
ages arising  from  the  same."  Tbe  answer 
admits  this  allegation,  "But  for  greater  cer- 
tainty prays  reference  to  the  said  policy  of 
insurance,"  sets  up  certain  conditions  not 
referred  to  In  the  complaint,  and  alleges  plain- 
tiff's failure  to  comply  with  them.  Actual 
proof  of  tbe  policy,  therefore,  was  not  requi- 
site to  make  out  the  cause  of  action.  The 
admission  of  the  copy  was  of  no  consequence 
to  the  plaintiff,  but  was  essential  to  the  de- 
fense in  proving  the  conations  set  up  in  the 
answer. 

8.  The  next  question  arises  under  the  fol- 
lowing clause  of  tbe  answer:  "No  action 
sball  He  against  the  company  as  respects  any 
loss  under  this  policy,  unless  it  shall  be 
brought  by  the  assured  himself  to  reimburse 
bim  for  loss  actually  sustained  and  paid  by 
him  In  satisfaction  of  a  Judgment  within  60 
days  from  the  date  of  such  Judgment,  and 
after  trial  of  tbe  issue.  No  such  action  shall 
lie  unless  brought  within  the  period  within 
which  a  claimant  might  sue  the  assured  for 
damages  unless  at  the  expiry  of  such  period 
there  Is  such  an  action  pending  against  the 
assured.  In  which  case  an  action  may  be 
trought  against  tbe  company  by  tbe  assured 


within  60  days  after  final  Judgment  has  been 
rendered  and  satisfied  as  above.  The  com- 
pany does  not  prejudice  by  this  clause  any 
defenses  to  such  action  whlcb  it  may  be  en- 
titled to  make  under  this  policy."  Tbe 
policy  covered  the  year  beginning  May  6, 
1903,  and  ending  May  6,  1904.  Jennings  re- 
ceived his  injury  October  21,  1903,  brought 
bis  action  January  6,  1904,  and  ree»vered 
Judgment  in  November,  1904.  Tbe  remitti- 
tur from  tbe  Supreme  Court  was  sent  down 
October  19,  1906.  The  plaintiff  paid  tbe  Judg- 
ment October  24,  1905,  and  brought  this  ac- 
tion January  23,  1906.  The  suit  was  not 
brought  within  60  days  after  tbe  final  Judg- 
ment, and  the  defendant  contends  this  ti 
fatal.  Tbe  circuit  Judge  construed  the  first 
sentence  of  tbe  condition  of  tbe  policy,  above 
quoted,  to  mean  payment  must  be  made  by 
the  assured  of  any  Judgment  in  favor  of  an 
employe  for  personal  Injury  within  60  days 
from  the  date  of  the  Judgment  Nothing 
about  this  section  of  the  policy  is  clear  ex- 
cept the  obscurity.  The  language  will  fairly 
bear  the  constmctlon  placed  on  it  by  the  cir- 
cuit Judge.  The  Insurer  framed  the  clause 
as  a  condition  of  its  liability,  and  obscurity 
and  ambiguity  will  be  solved  against  It.  Sam- 
ple ▼.  Insurance  Co.,  46  S.  C.  491,  24  S.  E. 
334,  47  L.  R.  A  696,  67  Am.  St  Rep.  701; 
Monlor  v.  Am.  Ins.  Co.,  Ill  U.  S.  335,  4  Sup. 
Ct  466,  28  L.  Ed.  447.  On  this  principle,  tbe 
charge  of  the  circuit  Judge  on  this  point  must 
be  sustained.  Inasmuch  as  the  record  in 
tbe  clerk's  ofBce  showed  tbe  pajrmrait  of  the 
Judgment  In  leas  than  60  days  after  the 
final  Judgment  of  the  Supreme  Court,  this 
stipulation  of  the  policy  disappears  aa  a  de- 
fense, and  tbe  giving  or  refusing  an  Instmc- 
tlon  as  to  tbe  validity  of  such  conditions 
could  be  of  no  consequenca 

8.  Tbe  defendant  sabmlta,  in  the  next 
place,  it  was  relieved  fr(»n  liability  by  fail- 
ure of  tbe  plaintiff  to  comply  with  tbe  first 
of  these  additional  stipulations  in  tbe  jioll- 
cy:  "The  assured  upon  tbe  occurrence  of  an 
accident  shall  give  immediate  written  notice 
thereof,  with  the  fullest  Information  obtain- 
able at  tbe  time  to  the  home  office  of  the 
company  at  Baltimore,  Md.,  or  to  its  dnly  an- 
thorlzed  agent.  He  shall  give  like  notice. 
with  full  particulars  of  any  claim  that  may 
be  made  on  account  of  such  accident;  and 
shall  at  all  times  render  to  the  company  all 
co-operation  and  assistance  in  bis  poorer,  cn 
If  thereafter  any  suit  is  brought  agalnat  tbe 
assured  to  enforce  a  claim  for  damages  on 
account  of  an  accident  covered  by  this  policy, 
the  assured  shall  Immediately  forward  to  tbe 
home  office  of  the  company  every  summons  or 
other  process  as  soon  as  tbe  same  shall  bave 
been  served  on  bIm,  and  tbe  company  will  at 
Its  own  cost  defend  against  such  proceedings 
in  tbe  name  and  on  behalf  of  the  assured,  or 
settle  tbe  same,  unless  it  shall  elect  to  pay 
the  assured  the  indemnity  provided  for  In 
clause  A  of  special  a^e^ments  as   limited 
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therein."  There  was  no  evidence  of  waiver 
by  the  defendant  of  the  requirement  aa  to  no- 
tice of  the  accident  It  is  true  the  Maryland 
Casualty  Company  participated  In  the  de- 
fense of  the  BiUt  of  Jennings,  but  It  did  so 
after  explicit  notice  by  letters  to  the  Edge- 
field Manufacturing  Company  that  all  ques- 
tions as  to  the  alleged  failure  to  give  prompt 
notice  of  the  Injury  to  Jennings  were  reserved ; 
and  to  this  express  reservation  the  plaintiff 
made  no  objection.  The  letters  Introduced  ex- 
pressed explicit  refusal  to  waive  this  re- 
quirement of  the  policy,  and  the  circuit  court 
erred  In  not  having  so  Interpreted  them  to 
the  Jury.  Toale  ▼.  Tel.  Co.,  76  S.  a  248,  67 
S.  E.  117 ;  Eaker  v.  Tel.  Co.,  76  S.  C.  97,  66 
S.  B.  129;  Matthle  v.  Ins.  Co.,  174  N.  Y.  489, 
67  N.  E.  57;  Donogh  v.  Farmers'  Ins.  Ca, 
104  Mich.  603,  62  N.  W.  721. 

4.  The  defendant  offered  evidence,  taken 
de  bene  esse,  showing  the  date  when  the 
notice  of  the  accident  to  Jennings  and  of  his 
suit  was  received  from  the  plaintiff,  its  re- 
fasal  to  waive  the  stipulation,  and  the  im- 
portance of  prompt  notice  of  the  accident  and 
of  the  suit  The  depositions  were  ruled  out 
because  there  was  nothing  to  show  the  tes- 
timony was  reduced  to  writing  by  the  officer 
himself,  or  by  the  witness  in  his  presence, 
and  because  the  typewritten  pages  were  not 
initialed.  We  do  not  think  these  were  sound 
objections  to  the  admission  of  the  deposi- 
tions. The  court  cannot  presume  the  testi- 
mony to  have  been  taken  by  a  stenographer 
and  afterwards  typewritten,  and  therefore 
requiring  a  certificate  that  it  had  been  read 
over  to  the  witness.  In  taking  testimony 
de  bene  esse  typewriting  Is  as  any  other 
writing.  Btoddaid  v.  Hill,  38  8.  0.  390,  IT 
S.  B.  138.  Typewriting  is  common,  and  there 
Is  no  presumption  against  its  use  by  the 
officer  or  witness  in  reducing  the  testimony 
as  required  by  the  statute.  Rule  12  of  the 
circuit  court  (33  8.  B.  vlli)  lays  down  certain 
requirements  as  to  the  size  and  minimum 
weight  of  paper  to  be  used  for  typewriting 
"original  pleadings  and  other  proceedings," 
and  also  as  to  initialing  the  pages.  In  a  broad 
aense,  the  term  "proceedings"  used  In  the  rule 
-would  embrace  the  taking  of  testimony  de 
bene  esse.  The  object  of  the  rule  la  to  pre- 
vent mistake  or  imposition,  and,  as  to  other 
pleadings  and  proceedings,  there  is  no  safe- 
guard prescribed  by  statute.  But  the  statute 
lays  down  with  particularity  the  safeguards 
to  be  used  for  preserving  the  integrity  of 
testimony  taken  de  bene  esse.  These  seem 
qnlte  adequate;  and  the  reasonable  view  la 
that  the  Judge  meant  to  safeguard  such  pro- 
ceedings as  the  General  Assembly  had  not 
already  safeguarded  by  statute.  This  con- 
clusion is  strengthened  by  the  consideration 
of  the  Inconvenience  that  would  arise  from 
requiring  observance  of  excessive  formalities 
by  officers  outside  of  the  state  unfamiliar 
with  our  rules  of  court  The  testimony  tak- 
en de  bene  esse  should  have  been  admitted. 
Si  The  flnal  question  Is:    Did  the  refusal 


to  charge  there  was  no  evidence  of  waiver, 
and  the  rejection  of  the  evidence  taken  de 
bene  esse,  so  prejudice  the  defendant  as  to 
warrant  this  court  In  ordering  a  new  trIalT 
The  stipulations  that  the  insured  should  give 
immediate  notice  of  an  accident  and  full  In- 
formation concerning  It,  and  send  the  sum- 
mons Immediately  to  the  Insured  company, 
means  that  these  things  should  be  done  with 
reasonable  promptness  under  the  circumstan- 
ces, not  that  they  should  be  done  literally 
without  the  lapse  of  any  time.  The  numerous 
authorities  on  this  point  are  collated  In  21  Cyc. 
1731,  1732.  What  Is  reasonable  promptness 
under  such  stipulation  Is  usually  a  question 
of  fact  for  the  Jury.  There  was  evidence  that 
Price,  vice  president  and  treasurer  In  charge 
ol  the  mill,  was  in  extreme  ill  health,  though 
trying  to  attend  to  the  duties  t>f  his  office, 
when  th^  accident  happened  to  Jennings, 
and  grew  worse  until  his  death  in  February, 
1904.  Mr.  A.  S.  Tompkins  then  took  charge 
of  the  offices  of  the  mill,  as  temporary  suc- 
cessor to  Price.  In  March,  1904,  Mr.  Tomp- 
kins was  made  aware  for  the  first  time  that 
his  company  had  casualty  Insurance  by  find- 
ing the  policy  among  the  papers  of  the  com- 
pany, and  on  the  same  day  gave  the  casualty 
company  notice  of  the  accident,  and  offered 
to  send  it  the  summons  served  on  behalf  of 
Jennings.  Mr  Tompkins  thus  sums  up  In 
his  evidence  the  reasons  for  the  delay: 
"That  Is  when  I  found  the  policy.  Not  only 
had  Mr.  Price  been  sick,  but  the  balance  of 
the  people  In  the  office  nearly  all  had  small- 
pox. The  entire  office  had  three  or  four 
months'  vacation  by  Mr.  Price  being  in  a  dy- 
ing condition;  quarantined  on  account  of 
smallpox.  That  was  the  condition  of  things 
at  the  time  this  accident  occurred  and  short- 
ly after.  We  had  these  conditions  to  con- 
tend with.  The  mill  was  almost  entirely  at 
a  standstill."  All  this  evidence  was  undis- 
puted, and  there  Is  no  suggestion  against  its 
credibility.  The  testimony  taken  de  bene 
esse  proves  nothing  more  than  the  delay  In 
giving  the  notice  of  the  accident  and  in  send- 
ing the  summons,  and  the  importance  to  the 
company  of  promptness  In  these  matters. 

In  view  of  these  facts,  It  is  evident  a  Jury 
could  not  reasonably  reach  any  other  con- 
clusion than  that  the  delay  was  excusable, 
and  the  notice  given  and  the  summons  sent 
with  all  promptness  to  be  fairly  expected 
and  exacted.  We  do  not  say  there  was  not 
a  scintilla  of  evidence  supporting  the  defense; 
and,  If  the  verdict  had  been  for  the  defend- 
ant the  scintilla  would  have  prevented  this 
court  from  ordering  a  new  trial  for  lack  of 
facts  to  sustain  the  defense.  But  this  court 
should  not  order  a  new  trial  where  from  an 
examination  of  the  record  it  has  no  doubt 
the  verdict  of  any  fair  Jury  would  have  been 
the  same,  even  If  no  error  had  been  com- 
mitted. In  such  a  case  the  errors  should  be 
regarded  not  prejudicial. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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CLOY  et  aL  r.  WESTERN  UNION  TBLBl- 
GRAPH  CO. 

(Supreme  Court  of  South  Carolina.    Sept   9, 
1907.) 

1.  TELEGBAPH8  —  DELAT    IH     DMJVBBT— NO- 
TICE TO  Company. 

A  telegram  from  a  husband  to  his  wife, 
"We  got  left,  go  to  your  father's  tonight,  will 
be  on  next  train" — would  not  carry  the  informa- 
tion to  the  company  that  a  failure  to  deliver 
before  night  wonld  cause  the  wife  to  be  at  home 
without  protection  a  part  of  the  night,  and 
drive  from  her  home  m  the  night  to  that  of 
her  father  alone  through  a  forest. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  G9.] 

2.  Same— VoLDNTAEY  Act. 

Where  ft  wife  received  a  delayed  telegram 
that  her  husband  would  not  return  that  night, 
and  to  go  to  her  father's,  the  court  cannot  say 
that  her  driving  through  the  forest  with  her 
infant  at  night  to  her  father's  home  was  a 
voluntary  act. 

3.  Same— Dakaoes. 

Where,  in  an  action  for  delay  of  a  telegram, 
there  was  uncontradicted  evidence  of  an  effort 
to  deliver,  and  no  evidence  that  the  agent  of 
defendant  could  have  secured  an  earlier  deliv- 
ery by  using  all  the  fee  charged  for  that  pur- 
pose, a  verdict  for  $850  was  excessive  as  in- 
cluding punitive  damages. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToU  45,  Telegraphs  and  Telephones,  |  74.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  Gage,  Judge. 

Action  by  Lois  Cloy  and  D.  R.  Cloy  against 
the  Western  Union  Telegraph  Oompany. 
Judgment  for  plaintifFB,  and  defendant  ap- 
peals.   Reversed. 

Jno.  R.  Bellinger,  for  appellant  Davis  & 
Best,  for  respondent 

POPE,  J.  This  case  was  tried  at  the  fall, 
1906,  tain  of  court  for  Barnwell  county.  It 
appears  that  D.  R.  Cloy,  one  of  the  plaintlflis 
herein  and  husband  of  Lois  E.  Cloy,  having 
been  on  a  trip  to  Savannah,  wished  to  return 
to  his  home  near  Estell,  S.  C,  on  the  25th  day 
of  September,  1905,  but  was  left  by  the  train. 
Knowing  that  Mrs.  Cloy  would  be  expecting 
him,  he  telegraphed  her  the  following  mes- 
sage, which  arrived  at  Estell  about  2:30 
o'clock:  "We  got  left,  go  to  your  father's  to- 
night, will  be  on  next  train."  Plaintiffs  lived 
seven  or  eight  miles  from  Estell,  and,  in  or- 
der to  secure  a  prompt  delivery  of  the  mes- 
sage, plaintiff  D.  R.  Cloy,  In  addition  to  the 
regular  charge,  paid  the  defendant  company 
$1,  the  amount  demanded  by  the  agent  for 
delivery.  The  message  was  not  delivered  un- 
til about  8  o'clock  that  evening.  The  com- 
plaint alleges  that  the  delay  was  willful  and 
wanton,  and  as  a  result  thereof  "the  plain- 
tiff Lois  E.  Cloy  was  left  at  home  alone  with 
her  infant  child,  in  the  country,  isolated  from 
friends  or  any  one  near  enough  to  protect  her, 
whereby  she  was  frightened  and  worried  to 
such  an  extent  that  she  was  compelled  to 
leave  her  home  and  drive  three  miles  in  the 
dark  alone  with  her  Infant  child  to  the  house 
of  her  father  through  the  forest;  and  by  rea- 


son of  all  the  facts  hereinbefore  set  forth 
the  said  Lois  E.  Cloy  suffered  great  bodily 
pain,  fear,  mental  anguish  and  anxiety,  to  her 
damage  $1,950."  A  motion  was  made  to 
strike  out  this  language  from  the  complaint, 
on  the  grounds  that  such  results  were  not  In 
the  contemplation  of  the  parties.  The  mo- 
tion was  refused;  Judge  Gage  holding  that 
the  language,  "Go  to  your  father's  tonight," 
was  at  least  sufBclent  to  warn  the  company 
that  such  results  would  follow  from  a  failure 
to  deliver  the  telegram.  A  motion  for  a  non- 
suit as  to  punitive  damages  was  likewise  re- 
fused. The  Jury  found  a  verdict  of  $850  for 
the  plaintiff.    The  defendant  appeals. 

1.  The  first  six  exceptions  relate  to  tbe  re- 
fusal to  strike  out.  We  are  of  tbe  opinion 
that  it  was  not  error  to  refuse  to  strike  out 
the  language  above  quoted.  It  might  have 
been  proper  to  have  stricken  out  that  portion 
of  the  allegatloi^  which  related  to  plaintlfTs 
child  had  the  motion  been  so  directed,  but  as 
defendant  sought  to  strike  out  the  whole  al- 
legation, some  of  which  was  proper,  it  was 
not  error  to  refuse  the  motion  as  a  wliole. 
The  telegram  containing  tbe  words,  "Go  to 
your  father's  tonight,"  put  It  clearly  within 
the  contemplation  of  the  parties  as  one  of  the 
objects  of  the  telegram  that  plaintiff  wonld 
on  receipt  of  the  message  seek  the  protection 
of  her  father's  home  as  bidden  by  ber  hus- 
band. Hence  the  propriety  of  the  allegation 
that.  In  consequence  of  tbe  delay  In  delivering 
the  telegram,  plaintiff  was  compelled  to  leave 
her  home  and  drive  in  the  dark  to  tbe  house 
of  her  father.  The  fact  that  the  drive  was  to 
be  In  the  night  was  to  be  anticipated  as  a 
natural  result, of  the  failure  to  deliver  the 
message  before  night,  and  the  defendant's 
knowledge  that  plaintiff  was  expected  to  go 
to  her  father's  house  that  night  necessarily 
Included  knowledge  that  she  must  go  the  nec- 
essary distance  and  along  the  proper  road 
lying  between  the  points  indicated.  Going 
through  the  forest  along  the  road  was  bnt  a 
necessary  Incident  of  the  Jotimey  contemplat- 
ed by  the  message.  Moreover,  the  complaint, 
In  the  portion  sought  to  be  stricken  out,  al- 
leged that  by  reason  of  the  failure  to  deliver 
the  message  promptly  plaintiff  was  compelled 
to  spend  a  part  of  the  night  alone,  isolated 
from  friends  or  any  one  near  to  protect  ber, 
which  caused  her  mental  suffering;  in  otha 
words,  that  a  reasonable  delivery  of  the  mes- 
sage as  contemplated  would  have  enabled  her 
to  reach  ber  father's  house  before  nlgbt,  and 
thus  have  relieved  her  of  the  fear  and  anxiety 
Involved  In  being  In  ber  home  In  the  country 
at  night  without  protectloa  Speaking  gen- 
erally, whatever  injury  or  mental  suffering 
naturally  and  proximately  resulted  to  the 
plaintiff  by  reason  of  the  delay  In  delivering 
the  message  was  a  proper  matter  for  allega- 
tion and  proof.  To  strike  out  the  allegations 
In  question  would  deprive  plaintiff  of  any 
right  to  recover  for  mental  anguish. 

2.  As  regards  the  second  question  raised, 
we  do  not  tlilnk  this  ooor^can  aa  aimatt«  of 
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law  say  that  plaintiff's  drive  tbroogb  tbe 
forest  In  tbe  dark  alone  with  her  infant  was 
her  own  voluntary  act,  and  that  her  fear 
and  angnlsb  arising  therefrom  was  tbe  te- 
snlt  of  her  own  conduct,  for  which  the  de- 
fendant is  not  responsible.  It  is  the  duty  of 
one  affected  by  the  negligent  act  of  another 
to  exercise  ordinary  care  in  using  reasonable 
means  at  hand  for  the  purpose  of  minimizing 
or  averting  the  consequences  of  such  negli- 
gence. .  But  in  this  case  it  le  not  a  necessary 
inference  from  the  undisputed  tacts  that 
plaintiff  negligently  failed  in  this  regard. 
Plaintiff's  father,  living  three  miles  distant, 
was  her  nearest  natural  protector,  and,  in 
addition  to  the  filial  instincts  prompting  her 
to  go  to  blm,  was  tbe  direction  of  her  hus- 
band to  go  there.  It  is  true  that  Mr.  Paul 
Allen  lived  at  a  distance  by  road  from  her 
house,  variously  estimated  by  the  witnesses  as 
from  a  half  mile  to  a  mile,  tbought  by  plain- 
tiff to  be  a  mile,  and  sent  word  by  a  negro 
boy  named  Tillman,  bearing  tbe  telegram  to 
let  blm  know  If  there  was  anything  be  could 
do  for  her;  but  plalntlfTs  husband  had  been 
living  in  the  community  only  a  short  while, 
and  there  is  no  evidence  (beyond  tbe  inconse- 
quential testimony  that  Allen  and  Cloy  some- 
times brought  eacb  other's  mall  from  tbe 
post  office  at  Seminole)  tending  to  show  such 
confidence  and  friendship  between  herself 
and  husband  and  Mr.  Allen  as  beyond  ques- 
tion should  have  induced  her  to  go  to  bis  home 
or  accept  his  company  or  escort  with  the  un- 
certainty and  anxious  delay  involved  In  any 
event,  In  preference  to  setting  out  alone  with- 
out delay  for  her  father's  home.  Tbe  night 
being  dark,  she  provided  herself  with  a  lan- 
tern. She  probably  knew  the  way  well.  The 
road  was  good  and  the  weather  propitious,  so 
it  was  not  nnreasonable  for  her  to  suppose 
that  sbe  could  reach  her  father's  home  in 
about  an  hour,  and  that  it  would  be  tbe  best 
course  to  go  at  once  and  alone.  At  any  rate. 
It  was  for  the  Jury  to  say  under  all  tbe  cir- 
cumstances whether  in  the  dilemma  brought 
upon  her  by  the  delay  of  delivering  the  tele- 
gram she  negligently  failed  to  minimize  or 
avert  the  consequences  of  such  delay. 

8.  As  It  Is  not  disputed  that  there  was 
some  evidence  tending  to  show  negligence  on 
the  part  of  the  defendant,  and  as  there  was 
some  evidence  tending  to  show  a  few  hours' 
mental  anxiety  and  suffering  on  the  part  of 
the  plaintiff  in  consequence  of  such  negli- 
gence, a  verdict  based  upon  the  idea  of  a 
fair  and  Just  compensation  for  tbe  injury 
would  have  been  unassailable  in  this  court 
nnder  the  exceptions.  But  the  verdict  for 
$850  is  manifestly  largely  punitive,  and  sev- 
eral exceptions  Involve  the  question  whether 
there  was  any  evidence  tending  to  show  will- 
ful misconduct  on  the  part  of  the  defendant. 
We  look  In  vain  for  anything  In  tbe  testi- 
mony tending  to  show  a  reckless  or  wanton 
disregard  of  duty  on  the  part  of  the  defend- 
ant The  plaintiff  testified  that  tbe  message 
was  delivered  to  defendant's  agent  at  Savan- 


nah between  12  and  1  o'dock  on  September 
2Stb.  It  appears  that  some  time  was  con- 
sumed In  an  effort  to  find  out  If  tbe  agent  at 
Estell  could  procure  a  messenger  to  deliver 
the  telegram  at  plalntlfTs  home,  about  eight 
miles  in  the  country,  and,  after  bearing  from 
the  Bstell  agent,  tbe  Savannah  agent  agreed 
to  deliver  the  message  for  |1  in  addition  to 
the  ordinary  rate  for  delivery  at  Estell.  A 
memorandum  on  tbe  message  blank  stated 
that  It  was  received  at  the  Savannah  ofilce  at 
2:30  p.  m.  Tbe  agent  at  Estell  applied  to 
Mr.  Peeples,  who  conducted  a  livery  busi- 
ness, to  deliver  the  message,  but  he  coi}ld 
not,  as  his  horses  were  all  out  The  Bstell 
agent  was  informed  by  Mr.  Peeples  that  the 
quickest  way  to  get  the  message  out  would 
be  by  the  mail  boy.  There  was  also  no  testi- 
mony that  any  other  means  of  delivery  was 
available.  The  defendant's  agent  employed 
Wallace  Hays,  tbe  mail  boy,  to  carry  the 
message  and  deliver  it  to  Mr.  Dickenson, 
postmaster  at  Seminole,  which  was  six  or 
seven  miles  from  Estell,  with  one  Intervening 
oifice  to  serve,  with  request  that  he  get  it 
out  to  Gloy's  with  his  mail.  The  mall  boy 
arrived  at  Seminole  a  little  before  sundown, 
and  delivered  tbe  telegram  to  the  postmaster. 
About  half  an  hour  afterwards  the  postmas- 
ter delivered  the  telegram  to  Mr.  Solomons, 
who  carried  It  to  Mr.  Allen's,  and,  being  un- 
well, be  stopped  there,  and  Mr.  Alien  sent 
the  telegram  on  by  a  negro  boy,  who  deliver- 
ed it  to  the  plaintiff  at  about  8  o'clock.  Here 
certainly  was  undisputed  evidence  of  some 
effort  to  deliver,  and  the  case  clearly  does 
not  fail  within  that  class  of  cases  which  per- 
mits an  Inference  of  wantonness  from  long 
delay  without  explanation  or  effort  to  deliver. 
The  fact  that  defendant's  agent  paid  the  mall 
boy  only  25  cents  for  his  services,  when  tbe 
company  charged  $1  for  the  special  delivery, 
Is  referred  to  by  respondent  as  a  circum- 
stance showing  wantonness  In  falling  to  de- 
liver In  time,  but  it  must  be  remembered  that 
the  delivery  was  not  to  be  completed  by  the 
mall  boy,  for,  after  the  message  reached  Sem- 
inole, it  remained  to  be  sent  on  by  others 
acting  for  tbe  company  for  whom  compensa- 
tion would  have  to  be  provided  by  the  com- 
pany If  demanded.  Tbe  mall  boy  regarded 
25  cents  as  adequate  compensation  for  bis 
services,  no  doubt,  because  he  was  going  to 
Seminole  anyway,  and  conld  carry  the  mes- 
sage that  far  with  little  or  no  inconvenience. 
There  is  no  foundation  in  the  testimony  for 
tbe  suggestion  that  defendant's  agent  will- 
fully misappropriated  the  remaining  75  cents, 
and  there  Is  nothing  to  show  that,  if  the 
whole  of  the  $1  bad  been  paid  to  tiie  mall 
boy,  the  message  would  have  been  delivered 
more  promptly.  When  tbe  company  made 
the  charge  of  $1  for  the  special  delivery,  it 
was  doubtless  In  contemplation  that  a  team 
would  have  to  be  hired,  as  the  effort  to  get 
a  conveyance  from  the  livery  stable  keq»er 
showed.  We  fall  to  see  how  this  circum- 
stance could  affect  ptlff^g^uestlon  of  willful- 
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ness  with  respect  to  the  dellreiy  of  the  me*- 
sage.  There  was  no  evidence  that  defend- 
ant's agent  bad  opportunity  to  secure  a  speed- 
ier deUvery  of  the  message  by  using  the  spe- 
cial fee  for  that  purpose  and  wantonly  failed 
to  do  80.  We  therefore  sustain  the  excep- 
tions raising  this  question. 

It  Is  the  Judgment  of  this  court,  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 


°    STATE)  V.  EMEBSON. 

(Supreme  Court  of   South  Carolina.    Sept.  8, 
1007.) 

1.  HomctDE  —  Exclusion     or    Btidxncb  — 
Harmless  Esbob. 

On  trial  for  murder  for  killing  a  &ther 
in  the  bedroom  of  liis  daugtiter,  into  which  ac- 
cused had  gone  under  a  plea  of  self-defense,  ex- 
clnsion  of  evidence  offered  to  stiow  estrange- 
ment between  the  father  and  his  daughter  was 
harmless,  where  that  fact  was  testified  to  by  the 
same  witness  in  chief. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  714.J 

2.  Satts— Eviderck. 

Where  the  only  evidence  of  illidt  inters 
course  between  accused  and  the  daughter  of 
deceased  was  an  occurrence  10  years  previous, 
it  is  not  competent  to  show  the  father  had 
knowledge  of  such  relation  to  show  the  attitude 
of  the  deceased  toward  the  defendant  at  the  time 
of  the  homicide,  where  the  defense  was  self-de- 
fense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  388.] 

5.  WiTNEssKS— IirPEACHinmr. 

When  accused  is  advised  of  a  particular 
conversation  with  one  person,  and  gives  his  ver- 
sion o{  it  in  reply,  he  may  be  contradicted  by 
another,  who  says  he  heard  the  conversation, 
though  his  name  was  not  given  by  defendant  on 
his  examination  as  being  present  at  the  time. 

4.   HOUICIDK   —    MARBLAUaHTKB  —    SkLT-Dk- 

FENSB. 

It  wonld  l>e  manslanghter  to  kill  a  man 
found  in  the  bouse  for  purposes  of  illicit  inter- 
course with  the  owners  daughter,  but  such 
wrongful  act  on  the  part  of  the  person  entering 
the  house  will  deprive  him  of  any  right  of  self- 
defense  should  he  kill  the  owner  of  the  house 
who  attacks  him  on  the  spot. 

[Ejd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  SS  145,  146.] 

6.  Same — Mubdeb. 

\Miere  there  was  evidence  that  accused 
armed  himself  with  a  pistol  in  anticipation  of 
some  interference  with  his  purpose  in  entering 
the  house  of  deceased,  and  with  the  intent  to 
take  the  life  of  such  owner,  should  it  be  neces- 
sary to  save  his  own  in  the  course  of  such  inter- 
ference, such  formed  design  rendered  defendant 
guilty  of  murder. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  14.] 

6.  Cbiminal  Law— Inbtbuctions. 

Failure  to  give  instruction  already  covered 
by  the  instructions  given  is  not  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  2011.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County;  Uary,  Judge. 

3.  A.  Emerson  was  convicted  of  murder, 
and  appeals.    Affirmed. 


Bonham  &  Watlcina  and  Cotbran,  Dean  k 
Cotbran,  for  appellant  J.  E.  Boggs,  SoL, 
Martin  &  Earle,  O.  O.  Sullivan,  and  Paget 
*  Watklns,  for  the  State. 

JONES,  J.  The  appellant  waa  indicted 
tor  the  murder  of  Tliomas  F.  Drake,  and. 
upon  being  convicted  with  a  recomm«ida- 
tion  to  mercy,  was  sentenced  to  life  impris- 
onment, from  wtilch  appeal  is  taken  upon 
numerous  exertions.  The  homicide  occur- 
red on  th«  night  of  August  12,  1906,  in  the 
home  of  the  deceased  in  Anderson  county. 
Mrs.  Belie  Bailey,  a  married  daughter  of 
the  deceased,  alwut  SI  years  old,  was  living 
in  the  home  of  her  father,  with  lier  child, 
Maiy,  about  IS  years  old,  and  ber  brotb«. 
Ralph  Drake^  The  defendant,  a  sergeant 
of  the  county  chain  gang,  left  camp  some 
14  miles  from  Drake's  for  the  purpose  of 
Tisiting  Belle  Bailey  in  ber  bedroom.  Hitch- 
ing bis  mule  in  the  woods  near  tlie  hooae. 
he  went  to  the  open  window  of  the  bedroom, 
and,  discovering  a  knot  In  the  curtain,  the 
signal  agreed  upon  Iietween  them,  be  enter- 
ed through  the  window.  He  placed  bis  coat 
and  pants  upon  the  floor  and  his  pistol  on 
top  in  reach  from  the  side  of  ttae  bed  and 
got  In  bed  with  Belle  Bailey.  The  deceased 
occupied  a  room  Just  across  the  Iiall  and 
nearly  opposite  Belle  Bailey's  room.  De- 
ceased got  up  during  the  night  and  set  a 
lighted. lamp  In  the  hail  on  a  table  standing 
almost  opposite  Belle  Bailey's  room  door, 
which  stood  slightly  ajar.  Belle  said  to  ber 
paramour:  'Tliere  Is  a  light,  Allen."  He 
then  got  out  of  bed  and  started  towards 
the  door.  She  testified  that  her  father  posh- 
ed the  door  open  before  she  reached  it;  that 
she  asked  him  wliat  be  wanted,  and  be  said, 
"I  want  to  hear  a  fuss";  that  he  had  a  pistol 
In  his  hand;  that  she  beard  Allen  aay,  "Dont 
shoot";  that  her  father  Immediately  fired 
towards  Allen;  that  Allen  shot  Ills  pistol; 
that  ber  father  immediately  started  to  slioot 
again,  wboi  Alien  shot  the  second  time  and 
her  father  fell  away  from  the  room  door  into 
the  hall.  The  deceased  was  shot  through  the 
heart  and  died  immediately.  The  defendant 
testified  that  when  Belle  pun<Aed  bim  In  the 
side  and  said,  "There  is  a  light,  Allen,"  be 
raised  up  in  bed  and  saw  the  door  open  and 
Drake  with  a  pisto)  in  hand;  that  be  said,  to 
Drake,  "Don't  you  shoot  me,"  and  bent  over 
in  bed  to  get  his  pistol,  and  while  in  that 
position  Drake  fired,  the  ball  grazing  and 
cutting  the  skin  on  his  back;  that  be  (de- 
fendant) then  fired  into  the  ceiling  above  to 
ward  him  off  and  get  a  chance  to  get  out  of 
the  loom;  that  Drake  was  about  to  fire 
again  when  defendant  fired  as  quick  as  be 
could  and  Drake  disappeared;  that  he  then 
left  the  room  without  his  clothes  and  went 
to  where  his  mule  was  hitched;  and  that 
Belle  brought  the  clothes  to  him  there.  The 
defendant  and  Belie  went  off  together  to 
Anderson,  the  defendant  voluntarily  surroi- 
dered  to  the  sheriff,  and^  Belle  went  to  At- 
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lanta.  The  defendant  set  up  the  plea  of 
self-defense,  and  tbe  real  struggle  in  the 
case  was  on  the  point  whether  defendant 
was  "Without  fault  in  bringing  on  the  dlffl- 
cnlty.  On  this  Issue  defendant  sought  to 
show  the  cause  of  Belle  Bailey's  marriage 
with  'William  Bailey,  some  13  years  before 
the  homicide;  that  her  father  knew  of  her 
nnchaste  character  and  her  prevloas  rela- 
tions with  the  deceased;  that  he  was  es- 
tranged from  his  daughter  by  reason  of  her 
conduct;  that  he  never  spoke  to  her  or  en- 
tered her  bedroom;  that  defendant  knew  of 
this  relation,  and  therefore  did  not  expect 
to  encounter  the  father  on  bis  Tlsit  to  the 
dangbter. 

1.  The  first  exception  assigns  error  In  the 
court's  refusal  to  allow  defendant's  counsel 
to  ask  the  witness  Ralph  Drake:  "Do  yon 
know  tbe  immediate  cause  of  her  marriage 
at  that  time?  Why  was  it  she  got  married 
Just  at  that  time?"  The  object  was  to  show 
that  the  marriage  was  forced  because  Belle 
was  with  child  by  William  Bailey.  This 
was  properly  excluded  aa  too  remote  and  as 
not  throwing  any  light  upon  the  homicide 
occurring  18  years  afterwards,  and  there 
being  nothing  to  connect  the  circumstances 
of  that  marriage  with  the  defendant  or  the 
homicide  If  the  purpose  of  the  testimony 
was  preliminary  to  showing  an  estrange- 
ment between  Belle  Bailey  and  her  father 
because  of  her  unchaste  conduct  and  the  im- 
probability of  the  defendant  encountering 
tbe  father  in  her  bedroom,  the  ruling  was 
harmless,  as  It  was  an  undisputed  fact  In 
tbe  case  established  by  tbe  state's  witness 
Ralph  Drake,  at  folios  25,  26,  that  the  rela- 
tion between  Belle  and  her  father  was  not 
friendly,  that  he  had  not  spoken  to  her  for 
10  or  12  yeaiB,  and  that  he  never  entered  her 
room. 

2.  The  basis  of  the  third  exception  is  tbe 
alleged  refusal  of  the  court  to  allow  the  wit- 
ness Belle  Bailey  to  answer  the  question, 
"Did  you  make  it  known  to  him  (defendant) 
that  your  father  did  not  communicate  at  all 
with  you?"  The  case,  at  folio  74,  shows  the 
following  in  the  examination  of  Belle  Bailey: 
"Q.  You  need  not  state  what  you  said  to 
Allen  ISmerson,  but  I  will  ask  you  this  ques- 
tion, whether  or  not  yon  made  It  known  to 
him  that  your  father,  never,  under  any  cir- 
cumstances, came  into  your  room?  A.  I 
have  Q.  Yon  told  him  that?  A.  Yes,  sir." 
After  this,  when  tbe  question  referred  to  In 
the  exception  was  asked,  objection  was 
made  by  the  solicitor,  and  the  court  sus- 
tained the  objection.  This  cannot  constitute 
reversible  error,  if  it  be  conceded  that  the 
testimony  was  competent,  for  the  question. 
In  so  far  as  it  relates  to  whether  Drake  ever 
entered  her  mom,  had  previously  been  an- 
swered without  objection  and  remained  as 
testimony  in  the  case.  Moreover,  the  defend* 
ant,  at  folio  149,  testified  that  he  knew 
Drake  never  had  any  communication  with 
Belle  and  never  visited  her  room,  and  that 


he  bad  no  reason  to  expect  to  meet  Drake  In 
that  room.  It  la  not  reversible  error  to  ex- 
clude testimony  as  to  matters  already  in  evi- 
dence and  undisputed.  The  fact  that  Drake 
did  not  speak  to  his  daughter  or  visit  her 
room  was  proven  by  the  state,  as  already  re- 
marked, and  was  not  a  matter  of  dispute. 

3.  The  second  and  fourth  exceptions  charge 
error  In  refusing  to  allow  the  following  ques- 
tions to  be  propounded  to  tbe  witness  Belle 
Bailey:  "Do  you  know  whether  or  not  yonr 
father  was  aware  of  this  relation  between 
yourself  and  Allen  Emerson?"  "I  wish  yon 
would  state  to  the  Jury  whether  or  not  your 
father  had  knowledge  of  the  fact  that  there 
bad  been  Illicit  relations  between  you  and 
Allen  Bmerson,  the  defendant"  Tbe  witness 
Belle  Bailey  had  Just  previously  testified  that 
10  years  before  she  gave  birth  to  a  child,  and 
that  tbe  defendant  was  Its  father,  but  there 
was  at  that  stage  in  the  case  no  testimony  of 
any  other  improper  relation  between  the  par^ 
ties  up  to  the  night  of  the  homicide.  So  that 
we  are  bound  to  assume  that  the  purpose 
of  the  question  was  to  ascertain  whether  the 
deceased  knew  of  the  illicit  relation  which 
had  existed  between  his  daughter  and  the 
defendant  10  years  previously.  The  circuit 
court  ruled  that  the  testimony  might  be  rele- 
vant and  admissible  If  Drake,  tbe  father, 
had  on  this  occasion  killed  the  defendant  and 
was  on  trial  for  tbe  same,  but  that  it  was  not 
relevant  to  the  issue  in  this  case.  The  appel- 
lant contends  that  the  father's  knowledge  of 
tbe  unchaste  relation  between  defendant  and 
bis  daughter  would  be  a  material  and  rele- 
vant circumstance  in  determining  whether 
the  father's  attack  upon  defendant  was  in 
revenge  for  past  wrong,  and  therefore  ma- 
licious, or  was  the  result  of  heat  and  passion 
aroused  by  suddenly  discovering  the  adulter- 
er In  his  house  In  the  bed  with  his  daughter; 
that,  if  Drake  would  have  been  guilty  of 
murder  bad  he  killed  defendant,  the  defend- 
ant had  the  right  to  defend  himself  against 
such  malicious  attack;  and  that  if  the  de- 
ceased knew  of  the  unchaste  relations  of  bis 
daughter  with  defendant,  and  had  ceased  to 
communicate  with  her,  defendant  could  not 
reasonably  have  anticipated  an  encounter 
with  tbe  deceased,  and  therefore  was  without 
fault  In  bringing  on  the  dlfiBculty.  This  con- 
tention is  plausible,  but  not  sound.  It  will 
be  observed  that  the  question  was  not  so 
framed  as  to  Indicate  to  the  court  that  it 
was  intended  to  show  that  the  defendant 
was  aware  that  the  deceased  had  knowledge 
of  bis  previous  Illicit  relation  with  his  daugh- 
ter; on  the  contrary,  the  plain  Import  was 
merely  to  show  the  knowledge  of  the  deceas- 
ed. If  defendant  was  not  aware  that  de- 
ceased had  such  knowledge,  the  fact  of  the 
deceased's  knowledge  could  have  no  influ- 
ence in  prompting  or  explaining  the  conduct 
of  the  defendant. 

Is  the  testimony  competent  as  tending  to 
show  the  attitude  of  deceased  towards  the 
accused  at  the  time  of  the  homicide?    To  be 
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BO  It  must  fall  within  the  rule  goyemlng  the 
admission  of  evidence  of  previous  quarrels, 
ill  feeling,  or  hostile  acts  between  the  parties. 
The  rule  on  that  subject  Is  thus  stated  in  21 
Cyc.  9(t2:  "Where  there  is  a  claim  supported 
by  some  evidence  of  self-defense,  or,  as  it  has 
been  well  stated,  where  the  proof  justifies  the 
giving  of  a  charge  on  the  law  of  self-defense, 
defendant  may  for  the  purpose  of  showing 
deceased  to  have  been  the  aggressor,  and  the 
killing  to  have  been  necessary  in  self-defense, 
Introduce  evidence  tending  to  show  that  de- 
ceased entertained  hostile  feelings  towards 
him.  Thus  he  may  show  that  there  had  been 
previous  difficulties  or  quarrels  between  him- 
self and  deceased,  or  that  previous  to  the 
killing  deceased  had  been  guilty  of  acts  and 
conducts  evincing  hostility  towards  defend- 
ant Defendant  may  show  that  on  former 
occasions  deceased  assaulted  or  attacked, 
beat,  waylaid,  or  shot  at  him.  There  must, 
however,  be  some  connection  between  the 
previous  difficulties  and  the  homicide.  De- 
fendant cannot  go  back  to  a  mnote  period 
and  prove  a  particular  quarrel  or  grudge 
unless  he  also  proves  a  continued  difference 
flowing  from  that  source;  but,  where  there 
has  been  a  series  of  difficulties  down  to  the 
time  of  the  killing,  defendant  may  introduce 
evidence  of  previous  affrays,  difficulties,  and 
attacks,  although  remote  in  time  and  place, 
their  weight  being  for  the  Jury."  In  State  v. 
FaUe,  43  &  C.  62,  20  S.  B.  798,  it  was  held 
competent  to  give  in  evidence  uocommunlcat- 
ed  threats  by  the  deceased  against  the  ac- 
cused made  two  weeks  before  the  homicide, 
and  In  State  v.  Thrallklll,  71  S.  C.  142,  50  8. 
E.  551,  It  was  held  competent  to  show  that 
the  deceased  approached  the  scene  of  the 
difficulty  armed  with  a  gun  with  knowledge 
that  the  accused  had  Just  previously  killed 
his  brother.  This  and  similar  rulings  are 
upon  the  ground  that  the  evidence  reasonably 
tends  to  show  a  hostile  attitude  by  the  de 
ceased  against  the  accused  at  the  time  of  the 
homicide  and  to  Illustrate  or  Interpret  his 
action.  But  In  this  case  the  attempt  Is  not 
made  to  show  any  previous  threat  or  hostile 
demonstration  by  the  deceased,  but  mere 
knowledge  by  the  deceased  of  defendant's 
former  conduct  The  remoteness  of  the  act 
sought  to  be  put  within  the  knowledge  of  the 
deceased,  and  the  failure  to  offer  or  attempt 
to  connect  It  with  the  homicide  Justified  the 
circuit  court  In  excluding  the  evidence.  Dan- 
iel V.  State,  103  Ga.  202,  29  S.  B.  767.  In 
Judging  the  mental  attitude  of  the  deceased 
at  the  time  of  the  homicide,  it  would  be  ab- 
surd to  attribute  his  conduct  to  ill  feeling 
engendered  by  Information  of  an  old  wrong, 
the  continued  existence  of  which  had  not 
been  manifested  by  any  hostile  word  or  deed, 
rather  than  to  the  overwhelming  Indignation 
and  Injury  engendered  by  another  similar 
wrong  just  perpetrated  or  about  to  be  per- 
petrated under  his  roof.  State  ▼.  Johnson, 
47  N.  C.  247,  64  Am.  Dec.  682.  Moreover, 
the  defendant  instead  of  showing  the  con- 


tinued existence  of  111  feeling  by  the  deceased 
caused  by  his  former  conduct  testified  to  the 
contrary,  for  at  folios  167,  183,  184,  191.  and 
192,  he  testified  to  the  effect  that  bis  relations 
with  the  deceased  were  not  unfriendly;  that 
some  eight  or  ten  years  before  the  homicide  be 
made  explanation  of  his  relations  with  Belie 
to  her  relatives,  Jesse  Drake,  John  Drake, 
and  the  deceased,  Jesse  Drake  being  spokes- 
man for  the  party;  that  Jesse  Drake  was 
satisfied  with  his  explanation;  and  that  de- 
ceased never  complained  after  such  explana- 
tion. This  testimony  was  not  disputed. 
These  exceptions  must  therefore  be  over- 
ruled. 

The  fifth  exception  assigns  error  in  permit- 
ting the  introduction  of  a  note  written  bj 
Bmerson  to  Mrs.  Bailey  about  a  year  before 
the  homicide.  As  neither  the  note  nor  a 
statement  of  its  contents  appears  In  the 
"Case,"  we  are  unable  to  consider  the  excep- 
tion. 

4.  A  witness  for  the  state,  F.  D.  Saber,  tes- 
tified that  on  the  day  after  the  bomldde  be 
heard  a  conversation  in  the  jail  l>etween  de- 
fendant and  William  Bell,  in  wblcb  defend- 
ant said :  "There  was  a  light  burning  In  the 
hall,  and  the  door  opened,  and  Mr.  Drake 
made  a  dark  place  between  him  and  tbe  door. 
and  he  was  the  best  target  he  eyer  bad  to 
shoot  at"  The  defendant  when  examined. 
I  denied  having  made  such  a  statement  and 
testified  that  what  he  said  was:  "Wben  tbe 
door  opened  it  blinded  me,  and  the  light  sbincd 
on  me  and  made  the  best  target  out  of  me 
for  him  to  shoot  at  I  ever  saw."  In  reply,  the 
witness  C.  B.  Prince,  over  objection,  was  per- 
mitted to  testify  that  be  was  present  dur- 
ing tbe  said  conversation  in  the  Jail,  and  in 
answer  to  tbe  question,  "Did  you  beer  de- 
fendant say  that  Drake  was  the  beat  target 
he  ever  shot  at?"  the  witness  answered, 
"Tes."  The  defoidant's  counsel  then  request- 
ed that  the  witness  be  asked  to  state  the 
exact  language,  whereupon  the  court  sustain- 
ed the  solicitor's  contention  that  it  was  not 
necessary  to  give  the  exact  language  used, 
but  that  It  would  be  sufficient  to  state  tbe 
substance  of  the  conversation. 

The  sixth  exception  alleges  error  in  the 
following  particulars :  (1)  The  defendant  had 
not  been  asked  as  to  any  conversaticn  to 
which  Prince  was  a  party  and  had  no  oppor- 
tunity to  deny  it ;  (2)  defendant  had  the  right 
to  have  witness  repeat  the  exact  language  in 
order  to  test  tbe  accuracy  of  his  memory; 
(8)  in  tbe  form  in  which  the  question  was 
put,  witness  was  made  to  simply  repeat  Sn- 
ber's  statement  Statements  or  declarations 
of  the  accused  relative  to  matters  In  Issue 
may  l>e  given  in  evidence,  whether  he  goes  on 
the  stand  as  a  witness  or  not,  and  therefore, 
if  he  testifies,  it  is  not  essential  that  be  be 
advertised  of  the  purpose  to  give  bis"  declara- 
tions in  evidence.  State  v.  White,  15  S.  C 
891 ;  State  v.  Freeman,  43  S.  C.  107,  20  S.  B. 
974.  The  accused  in  tUs  case  was  particular- 
ly advised  of  tbe  partlcBiarcoiiTeraatlon  and 
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gave  his  Terslon  of  it  It  was  competent 
in  reply  for  the  state  to  corroborate  tbe  tes- 
timony of  Suber  by  the  testimony  of  another 
witness  who  was  present  at  the  time.  When 
it  is  desired  to  give  the  declaration  of  tbe 
accused  in  eridence^  it  is  proper,  when  it  la 
possible  to  do  so,  to  give  his  exact  words; 
but,  if  tbe  witness  cannot  state  with  certain- 
ty the  exact  words,  it  Is  competent  to  state 
the  substance  of  tbe  declaration,  and  the  ac- 
curacy and  truth  of  the  witness  may  be 
tested  under  cross-examination.  When  the 
particular  form  in  whicb  the  question  is  put 
la  the  point  of  exception,  timely  objection 
should  be  made  so  as  to  give  the  court  an 
opportunity  to  see  that  the  question  is  in 
proper  form  t>efore  answer,  which  was  not 
done  in  this  case.  We,  however,  see  no  ground 
for  reversal  on  account  of  the  form  of  the 
question  under  the  circumstances. 

5.  In  the  course  of  the  charge  to  the  jury, 
the  court  read  tbe  case  of  Dabney  t.  8tat^ 
118  Ala.  38,  21  South.  211,  69  Am.  St.  Rep. 
92,  94,  and  declared  that  such  ia  the  law  of 
Sooth  Carolina,  and  this  charge  is  the  basis 
of  tbe  seventh,  eighth,  ninth,  eleventh,  and 
fifteenth  exceptions.  In  that  case  Faulkner, 
on  the  night  of  the  homicide,  discovered  Dab- 
ney In  the  room  of  Faullmer's  wife  under 
circumstances  indicating  preparation  for  adul- 
tery. Faulkner  demanded  admittance,  and 
on  being  refused  proceeded  to  brealc  down  the 
door,  and  upon  entering  was  shot  by  Dabney 
after  Faulkner  had  stated  that  be  had  come 
to  kill  both  of  the  parties  and  was  advancing 
with  pistol  drawn  and  pointed  at  Dabney, 
who  had  no  means  of  escape  except  through 
the  door.  Dabney  having  appealed  from  a 
conviction  of  murder  in  the  second  degree  the 
Supreme  C!onrt  of  Alabama  rendered  an  opin- 
ion containing  the  following  extracts  which 
were  read  to  the  Jury  by  Judge  Gary  on  the 
trial  of  this  case:  "It  is,  and  always  has 
been,  an  elementary  principle  of  criminal  law, 
so  familiar  as  not  even  to  require  a  citation 
of  our  own  numerous  adjudications  upon  It, 
that  one  who  provokes  a  difficulty,  who  by  his 
own  wrong  contributes  to  a  situation  out  of 
which  arise  a  necessity  to  take  the  life  of  an- 
other to  preserve  his  own,  cannot  invoke  the 
doctrine  of  self-defense  to  Justify  the  homi- 
cide he  commits  in  such  difficulty — cannot 
plead  a  necessity  to  kill  which  arose  from  his 
own  wrong.  Sexual  Intercourse  with  the 
wife  of  another  Is  such  a  wrong,  so  obviously 
calculated  to  bring  on' a  difficulty  with  the 
buaband,  as  that  the  law  Itself  recognizes  It 
as  provocation  sufficient  to  reduce  the  killing 
of  the  adulteress  and  her  paramour  by  the 
husband,  upon  detecting  them  in  the  act,  to 
manslaughter ;  a  wrong  which  is  an  adjudged 
provocation  to  homicide  on  the  part  of  the 
husband.  If,  as  in  tbe  case  at  bar,  the  para- 
mour, in  order  to  save  his  own  life  from  the 
consequences  of  the  deadly  passions  of  the 
husband,  excited  by  the  wrong  of  the  former, 
slays  the  hustMud,  he  can  in  no  sense  be  said 
to  have  been  free  from  fault  In  bringing 
58  8.E.-62 


about  the  mortal  rencounter.  The  fatal  re- 
sult, to  the  contrary,  is  traceable  directly  to 
his  own  wrong,  and  he  cannot  Justify  bis  act 
by  an  Invocation  of  tbe  doctrine  under  which 
one  free  from  fault  and  unable  to  retreat  is 
authorized  to  save  his  own  life  by  destroying 
that  of  another.  It  is  also  a  too  elementary 
and  familiar  principle  of  law  to  need  discus- 
sion or  reference  to  authorities  that  if  one, 
entering  upon  tbe  commission  of  a  wrongful 
act  has  in  contemplation  that  another  will 
or  may  Interfere  with  his  enterprise,  arms 
himself  with  a  deadly  weapon  with  the  in- 
tent to  take  the  life  of  that  other  should  it 
become  necessary  to  save  bis  own  in  the 
course  of  such  interference,  and  who  In  fact 
does  take  the  life  of  the  person  so  interfering 
in  pursuance  of  such  Intent,  is  guilty  of  mur- 
der in  the  first  degree ;  the  intent  to  kill  un- 
der the  conditions  contemplated  constituting 
the  'formed  design'  sufficient  and  necessary 
in  murder,  when  tbe  circumstances  of  the 
act  do  not  Justify  the  design,  and  the  wrong- 
fulness of  the  act  In  which  the  slayer  was  en- 
gaged at  the  time,  the  necessity  to  strike 
arose,  precluding  all  Justification  of  the  de- 
sign." 

Error  is  assigned  to  this  charge  In  tbe  fol- 
lowing  particulars:  (1)  It  was  inapplicable 
to  the  facts  of  this  case  and  tended  to  ex- 
cite the  Jury  against  the  defendant;  (2)  It  Is 
not  an  adjudged  provocation  to  homicide  If  a 
father  find  one  in  cohabitation  with  his 
daughter  of  known  immoral  character  whose 
immorality  bad  so  estranged  him  that  he 
ceased  to  treat  her  as  a  daughter ;  (3)  that  it 
erroneously  conveyed  to  the  Jury  as  the  opin- 
ion of  the  court  that  the  defendant  had  pre- 
cluded liimself  from  setting  up  the  plea  of 
self-defense,  and  that  it  was  lawful  for  Drake 
to  Idll  Emerson  because  of  his  cohabitation 
with  the  daughter  of  deceased ;  (4)  there  was 
no  evidence  that  defendant  in  this  case  "arm- 
ed himself  in  anticipation  that  any  one  might 
or  would  Interfere  in  his  purpose  and  with 
Intent  to  take  the  life  of  the  other  should  it 
become  necessary  to  save  his  own  in  the 
course  of  such  interference,  etc." ;  (5)  that 
having  charged  at  defendant's  request  that 
one  who  knows  the  unchaste  character  of  a 
female  will  not  be  excused  for  assaulting  one 
found  In  cohabitation  with  her  to  the  same 
extent  as  would  one  who  bad  no  previous 
knowledge  of  the  woman's  lack  of  virtue,  it 
was  error  to  give  to  tbe  Jury  the  facts  and  law 
of  tbe  Alabama  case,  the  two  propositions  be- 
ing diametrically  opposed.  There  is  no  doubt 
that  the  common-law  rule  prevails  in  this 
state  that  if  a  husband  discovers  one  in  the 
act  of  adultery  with  his  wife,  and  Immediate- 
ly kills  iiim,  he  is  guilty,  not  of  murder,  but  of 
manslaughter,  upon  the  ground  that  the  adul- 
terous act  is  an  act  of  aggression  against  tbe 
husband  constituting  in  law  a  sufficient  prov- 
ocation to  engender  tbe  heat  and  passion 
which  negatives  malice.  In  4  BI.  Com.  (Shars- 
wood  Bd.)  p.  190,  we  find:  "So  if  a  man  takes 
another  in  the  act  of  adultery  ^^ith  his  wife 
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and  kills  talm  directly  upon  the  spot,  tbongh 
this  was  allowed  by  the  law  of  Solon,  as 
likewise  by  the  Soman  civil  law  (If  the  adul- 
terer was  found  In  the  husband's  own  house) 
and  also  among  the  ancient-  Goths,  yet  In 
Xhigland  it  Is  not  absolutely  ranked  in  the 
class  of  Justifiable  homicide,  as  in  case  of  a 
forcible  rape,  but  it  Is  manslaughter.  It  Is, 
however,  the  lowest  degree  of  It ;  and  there- 
fore. In  snch  a  case  the  court  dtt'ected  the 
burning  In  the  hand  to  be  gently  inflicted,  be- 
cause there  could  not  be  a  greater  provoca- 
tion." In  State  v.  Chiles,  68  S.  C.  49,  86  S.  B. 
496,  this  court  approved  as  correct  a  charge 
that  It  would  be  manslaughter  for  a  husband 
to  kill  one  while  in  the  act  of  adultery  with 
his  wife.  The  same  principle  should  apply 
where  a  father  kills  one  who  he  detects  in  il- 
licit intercourse  with  his  daughter,  especially 
if  she  be  a  member  of  his  bousehold  and  un- 
der his  roof,  as  the  cases  stand  upon  the  same 
footing  of  reason  and  Justice.  21  Cyc.  753 ; 
State  V.  Grngln,  147  Mo.  80,  47  S.  W.  1058,  42 
li.  R.  A.  774,  71  Am.  St.  Rep.  653.  If  such  a 
provocation  l>e  sufficient  to  mitigate  a  killing 
of  a  paramour  by  the  father  to  manslaughter. 
It  Is  surely  a  wrongful  act  reasonably  calcu- 
lated to  stir  the  passion  of  the  father  and 
provoke  an  attack  by  him,  such  as  would  de- 
prive the  paramour  of  any  right  of  self-de- 
fense should  he  kill  the  father  who  attacks 
him  on  the  spot  The  law  of  self-defense,  as 
repeatedly  declared  in  this  state,  requires 
that  the  slayer  shall  be  "without  fault"  In 
bringing  on  the  difficulty.  One  is  not  "with- 
out fault"  who  does  that  which  a  reasonable 
man  would  expect  to  bring  on  a  physical  en-, 
counter  and  which  did  actually  contribute  to 
bringing  it  on.  State  v.  Bowell,  76  S.  0.  610, 
66  S.  E.  23.  If  we  concede  that  defendant 
bad  no  reasonably  safe  means  of  escape  and 
shot  Drake  to  save  bis  own  life,  his  plea  of 
self-defense  is  unavailing,  because  by  hls- 
own  guilty  act  he  brought  on  the  necessity 
to  kill. 

6.  Hence  the  principle  of  the  Alabama  case 
as  given  to  the  Jury  on  the  subject  of  self- 
defense  was  sound  and  applicable,  unless  It 
be  true,  as  contended  by  appellant,  that  the 
knowledge  by  the  deceased  of  his  daughter's 
former  acts  of  oncbastlty  and  the  estrange- 
ment between  them  because  of  such  conduct 
and  the  fact  that  defendant  knew  of  the  es- 
trangement and  of  the  father's  habit  not  to 
visit  his  daughter's  room  are  circumstances 
which  have  some  tendency  to  show  that  de- 
fendant was  without  fault  In  bringing  on  the 
difficulty.  We  are  clearly  of  the  opinion  tliat 
these  circumstances  cannot  have  such  effect. 
The  fact  that  Drake  did  not  visit  his  daugh- 
ter's room  for  communion  and  companionship 
as  a  father  furnished  no  sort  of  reason  for 
believing  he  would  not  as  master  of  his  home 
go  there  to  eject  an  invader  of  its  sanctity. 
Bmerson's  visit  was  admittedly  clandestine, 
so  far  as  Drake  was  concerned,  and  there  Is 
no  foundation  In  the  evidence  for  a  sugges- 
tion tbat  Emerson  was  there  by  the  acquies- 


cence or  implied  invitation  of  Drake,  or  tbat 
Drake  had  set  a  trap  for  him  with  a  view 
to  kill  him.    Hence  the  doctrine  of  Wilker- 
son  V.  State,  91  Ga.  729,  17  S.  B.  990,  44  Am. 
St.  Rep.  63,  has  no  application.    In  the  case 
of  Yamell  v.  State,  26  Tex.  App.  50,  0  S.  W. 
66,  much  relied  upon  by  appellant,  the  de- 
fendant and  a  daughter  of  deceased   were 
guilty  of  Illicit  Intercourse  30  or  40   yards 
from  the  bouse  and  away  from  the  deceased, 
who,  after  being  informed  of  what  bad  hap- 
pened, went  to  the  place,  his  dangbter  liaving 
fled  to  the  house,  and  there  attacked  defaiA- 
ant  with  an  axe  and  was  killed  by  bim.    Tlie 
court  held  that  upon  these  facts  tbe  defend- 
ant had  not  lost  his  right  of  self-defense 
This  was  manifestly  on  the  theory  tbat  the 
deceased  attacked  the  defendant  in  that  case 
in  revenge  for  what  had  occurred  out  of  Iiis 
presence,    and   the   case   is    distingaistiable 
from  the  case  at  bar.    In  Vamell's  Case,  tlie 
deceased  attacked  upon  information  of  a  com- 
pleted act  done  out  of  his  presence;    In  tbe 
case  at  bar,  th&  deceased  attacked  for  an  act 
In  progress  under  his  roof  and  in  bis  sight 
Drake,  being  in  his  own  home,  bad  a  perfect 
right,  on  hearing  a  noise,  to  arm   himself, 
place  a  light  on  his  table,  and  approach  the 
door  of  his  daughter's  room,   which   stood 
ajar,  and  ascertain  the  cause.    If  be  had  rea- 
son to  believe  a  man  was  in  his  daagbter's 
room  for  an  unlawful  purpose,  he  not  only 
bad  a  right  to  push  open  the  door  and  ose 
whatever  force  was  necessary  to  eject  the 
Invader  of  his  home  and  family  honor,  but  it 
was  so  natural  and  probable  that  any  father 
would  do  so  under  such  circumstances  tbat 
it  would  be  unreasonable,  indeed  foolhardy, 
for  the  trespasser  not  to  expect  a   possible 
encounter  with  the  father.    The  law  will  not 
give  immunity  or  amelioration  from  the  nat- 
ural consequences  of  doing  a  criminal  act  in 
proportion  to  the  secrecy  and  frequotcy  with 
which   It  is  committed.    The  law   -will    not 
heed  Bmerson  when  he  says:     "I  have  en- 
tered Drake's  home  before  for  immoral  pur- 
poses without  discovery.    I  have  reliable  in- 
formation that  Drake  never  enten  his  daagb- 
ter's room.    I  do  not  therefore  expect  to  meet 
him  on  my  secret  and  noiseless  visits  there  at 
night    If  I  should  hapten  to  meet  him,  and, 
contrary  to  my  expectation,  he  assaolts  me 
during  my  criminal  act  in  his  home,  the  law 
of  self-defense  will  protect  me  If  I  kill  him 
to  save  my  own  life,  because  I  am  without 
fault,  having  done  notliing  reasonably  calcu- 
lated to  bring  on  a  dlfDculty."    The   bare 
statement  shows  how  untenable  is  the  con- 
tention based  upon  the  alleged  belief  of  Skner- 
son  that  he  would  not  encounter  Drake  tliat 
night    It  Is  sufficient  to  know  that  be  did  en- 
counter Drake  in  his  home,  where  he  liad  a 
right  to  be,  and  where  Bmerson  tiad  no  right 
to  be.    But  It  is  said  the  testimony  supports 
a  theory  that  tbe  father  liad  knowledge  of 
his  daughter's  unchastlty,  and  because  of  this 
was  so  estranged  from  Iter  as  to  have  aban- 
doned her  and  lost  all  con<;een  aboutibo:  con- 
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dnct  and  welfare,  and  that  therefore  be  did 
not  attach  defendant  In  sadden  beat  and  pas- 
sion upon  a  new  provocation,  bnt  In  revenge 
for  past  wrong,  which  clothed  defendant  with 
the  right  of  self-defense.  No  reasonable  view 
of  the  testimony  warranted  an  Inference  that 
the  father  had  so  abandoned  his  danghter  to 
a  life  of  shame  as  not  to  be  naturally  moved 
to  nngovemable  wrath  by  witnessing  her  fur- 
ther poIlutl6n.  It  Is  true,  Bmerson  testified 
that  he  had  been  making  similar  visits  to  the 
room  of  Belle  Bailey  once  or  twice  a  month 
during  1906,  but  there  was  no  attempt  to 
show  tihat  Drake  acquiesced  in  It.  or  that  he 
was  aware  of  it  Drake  undoubtedly  knew 
of  the  daughter's  downfall  many  years  be- 
fore, and  his  proud  heart  was  so  stung  ond 
bomlUated  by  it  that  he  did  not  entirely  for- 
give her,  yet  the  undisputed  testimony  is  that 
by  his  wish  she  was  living  under  his  roof  as 
a  member  of  tils  household.  She  kept  the 
house  and  did  the  cooking,  bnt  there  was 
nothing  imusual  or  degrading  in  that.  Her 
sister  Kittle  did  the  same  thing  until  she 
married.  She  ate  at  his  table  and  enter- 
tained her  friends  in  his  home.  She  received 
support  for  herself  and  child  from  her  fa- 
ther's means  and  had  her  own  pocket  money 
from  the  farm  produce.  She  had  the  friend- 
ship of  her  brother  and  the  companionship 
and  love  of  her  Innocent  child  in  the  old 
home.  The  father's  grief  for  her  former 
lapse  forbids  the  thought  that  he  had  lost 
concern  for  her  as  his  danghter,  and  the  de- 
nouement shotrs  that  she  could  have  relied 
on  his  protection  from  farther  dishonor  at 
any  cost.  We  do  not  hesitate  to  say  that 
there  is  nothing  in  the  testimony  to  warrant 
an  Inference  that  the  relation  between  father 
and  daughter  was  such  that  defendant  was 
without  fault  in  bringing  about  the  necessity 
to  kilL  At  request  of  appellant,  the  court  In- 
stmcted  the  Jury:  "That  the  illicit  Inter- 
course of  one  with  a  female  of  well-known 
unchaste  character,  with  her  consent,  is  not 
such  provocation,  if  her  want  of  chastity  be 
lEnown  to  her  male  relatives,  as  would  reduce 
the  homicide  of  the  man  by  the  relative  to 
manslaughter.  And  one  found  in  intercourse 
with  sach  woman  under  such  circumstances. 
If  assaulted  by  her  relative  imder  the  facts 
herein  supposed  to  exist,  may  defend  himself 
from  assault  to  the  extent  of  taking  human 
Ufe,  if  it  be  necessary  to  protect  his  own  life, 
or  to  protect  his  person  from  serious  bodily 
harm,  provided  he  did  nothing  more  than  this 
to  bring  on  the  difficulty,  and  there  was  no 
other  safe  means  of  escape,  and  provided  the 
Jury  believe  a  reasonably  firm  person  under 
the  same  circumstances  would  come  to  the 
same  conclusion."  Whether  this  was  a  cor- 
rect charge  was  not  Involved  in  the  appeal. 
Certainly  it  was  as  favorable  to  appellant  as 
be  could  possibly  expect,  in  so  far  as  his  con- 
tention rests  upon  the  unchaste  character  of 
Belle  Bailey,  and  should  be  fairly  construed 
as  a  qnaliflcatlon  of  the  rule  stated  in  the 


Alabama  case  In  accordance  with  appellant's 
view. 

7.  It  remains  to  Inquire  whether  the  charge 
based  upon  the  Alabama  case  was  inapplica- 
ble for  want  of  evidence  tending  to  show 
that  defendant  armed  himself  with  a  deadly 
weapon  in  anticipation  that  any  one  might  or 
would  Interfere  with  his  purpose,  and  with 
intent  to  take  the  life  of  another  should  it 
be  necessary  to  save  bis  own  in  the  course  of 
such  Interference.  A  brief  reference  to  the 
testimony  will  be  sufficient  to  show  that  this 
contention  la  Incorrect  Beference  has  al- 
ready been  made  to  the  fact  that  Emerson 
placed  his  pistol  that  night  on  top  of  bis 
clothes  In  reach  from  the  side  of  the  bed 
where  he  was.  Emerson,  in  explanation  of 
his  being  armed  with  a  pistol,  stated  that  as 
sergeant  of  the  county  chain  gang  he  usually 
carried  a  pistol,  and  that  he  had  it  with  him 
on  this  occasion,  in  anticipation  that  he  might 
come  across  an  escaped  convict,  and  that  he 
did  not  carry  it  in  anticipation  of  interfer- 
ence with  bis  visit  to  Belle  Bailey.  It  was, 
however,  for  the  jury  to  determine  whether 
this  was  a  satisfactory  explanation  of  Emer- 
son's having  the  pistol  in  Drake's  bouse  when 
not  on  dnty,  and  of  the  apparently  careful 
placing  of  It  for  quick  use.  Mary  Bailey,  in 
contradiction  of  her  mother,  testified  that 
shortly  after  the  homicide  that  night  her 
mother  said  in  her  presence  that  she  beard 
her  father  when  be  got  out  of  bed  and  begged 
Emerson  to  leave.  If  warned  to  leave  in  time 
to  make  his  escape,  did  he  remain  with  pur- 
pose to  shoot  his  way  out  later,  if  necessary? 
Mention  has  been  made  of  the  witnesses  who 
testified  that  Emerson,  after  the  homicide, 
declared  that  Drake  was  the  best  target  he 
ever  shot  at  Earle  Mayfield  testified  that, 
two  weeks  after  the  homicide,  Emerson  told 
him  that  he  had  been  warned  to  stay  away 
from  Drake's  house,  and  that  he  knew  be 
ought  not  to  have  gone  there,  and  further 
said :  "Mr.  Drake  appeared  in  the  door  again, 
and  then,  Ood  damn  him,  I  meant  to  kill 
him."  Also :  "I  had  the  advantage  of  him, 
as  he  was  between  me  and  the  light."  Ralph 
Drake  testified  that  Belle  Bailey  told  him 
that  night  that  Allen  Emerson  bad  not  been 
there  but  twice,  and  that  he  said  he  would 
come  If  it  cost  him  his  life.  Furthermore,  an 
issue  was  raised  in  the  testimony  whether 
Drake  fired  his  pistol  at  all  that  night 
There  was  testimony  that  after  careful  search 
In  the  room  and  on  the  ground  about  the 
window  no  bullet  marks,  other  than  those 
made  by  bails  from  Emerson's  pistol,  could 
be  found,  and  no  bullet  from  Drake's  pistol 
could  be  found,  and  there  was  a  conflict  of 
testimony  as  to  whether  the  pistol  of  Drake^ 
found  by  his  side  with  one  empty  shell,  ap- 
peared to  have  been  recently  discharged.  The 
foregoing  certainly  constitutes  some  evidence 
tending  to  show  that  Emerson  entered 
Drake's  home  for  an  unlawful  purpose,  and 
with  the  intention  to  use  a  deadly  weapon 
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against  any  one  interfering  with  Its  accom- 
plishment If  Emerson  killed  Drake  pursu- 
ant to  BUCb  formal  d&slgn,  It  was  murder. 

8.  The  tenth  exception  assigns  error  in 
charging  the  Jury:  "If  the  erldence  fails  to 
show  yon  by  the  preponderance  of  the  evi- 
dence that  he  was  without  fault  in  bringing 
about  the  difficulty,  then  bis  plea  of  self-de- 
fense falls,  and  you  will  say  what  offense  be 
is  guilty  of— guilty  of  murder  or  guilty  of 
manslaughter."  It  is  contended  tbat  such 
charge  was  faulty,  in  eliminating  the  prin- 
clpl«  tbat  one  may  not  be  without  fault  in 
bringing  on  a  difficulty,  and  yet  bis  right  of 
self-defense  survives  if  be  shows  an  intention 
and  desire  to  abandon  the  conflict,  and,  fur- 
ther, that  It  eliminate^  the  doctrine  that  de- 
fendant was  entitled  to  an  acquittal  if  there 
was  a  reasonable  doubt  of  his  guilt,  although 
the  evidence  falls  to  establish  the  plea  of  self- 
defense.  There  was  nothing  in  the  testimony 
calling  for  a  statement  of  the  law  touching 
the  right  of  self-defense  when  one  originally 
at  fault  withdraws  from  the  difltculty  in  good 
faith;  but,  conceding  there  was  such  testi- 
mony, the  point  was  covered  by  charging  ap- 
pellant's fifth  request  to  charge.  So,  also,  In 
giving  to  the  Jury  app.eilant'8  fourth  request 
to  charge  the  Jury  were  fully  instructed  to 
acquit  the  accused  if  there  was  a  reasonable 
doubt  on  any  material  point.  State  v.  Way, 
38  S.  C.  346,  17  S.  E.  39 ;  State  T.  Way,  76  & 
C.  94,  66  S.  E.  653. 

9.  The  twelfth  and  thirteenth  exceptions  al- 
lege error  in  the  failure  to  charge  appellant's 
request:  "That  one  is  not  obliged  to  retreat 
if  thereby  he  increases  his  danger,  provided 
be  has  not  forfeited  his  right  to  self-defense 
In  otber  respects."  The  court,  doubtless,  did 
not  deem  it  necessary  to  give  this  charge  be- 
cause be  bad  previously,  at  request  of  appel- 
lant. Instructed  the  Jury  tbat  "the  law,  rec- 
ognizing the  imperfections  of  human  nature, 
does  not  require  tbat  one  charged  with  homi- 
cide should  show  that  there  was  no  other 
possible  means  of  escape  when  be  struck  the 
fatal  blow ;  but  be  is  only  called  upon  to  sat- 
isfy the  Jury  that,  under  all  the  circumstan- 
ces by  which  be  was  surrounded,  be  readily 
believed  tbat  there  was  a  necessity  for  taking 
the  life  of  his  adversary  In  order  to  preserve 
bis  own,  and  tbat,  in  the  opinion  of  the  Jury, 
these  circumstances  were  such  as  to  Justify 
such  a  belief  in  the  mind  of  a  person  of  ordi- 
nary firmness  and  reason."  The  charge  given 
was  more  favorable  to  the  appellant  than  the 
charge  refused,  and  more  fully  and  clearly 
covered  the  point  sought  to  be  made.  The  re- 
quest refused  made  the  right  not  to  retreat 
under  certain  circumstances  depend  upon 
whether  retreat  would  actually  increase  the 
danger,  and  was  coupled  with  a  proviso  so  ex- 
tensive as  to  cloud  the  point  In  the  mind  of 
the  Jury;  whereas,  the  charge  given  only 
Imposed  upon  the  defendant  the  duty  of 
showing  that  he  believed  there  was  a  necessi- 
ty to  kill,  which  involves  the  absence  of  rea- 


sonable safe  means  of  escape  or  retreat,  and 
that  the  circumstances  Justified  such  belief  In 
an  ordinary  person. 

The  fourteenth  exception  Imputes  error  In 
charging  the  Jury :  "If  you  conclude  that  the 
defendant  was  a  trespasser  In  that  liouse,  and 
the  trespassing  was  such  as  would  be  rea- 
sonably calculated  to  precipitate  a  conflict, 
then  such  trespasser  could  not  be  said  to  be 
without  fault,  and  In  that  event  socb  tres- 
passer could  not  Invoke  the  plea  of  self-de- 
fense"— the  error  assigned  being  tbat  the 
charge  implied  the  right  on  the  part  of  the 
deceased  to  assault  the  defendant  with  a 
deadly  weapon  and  seek  to  kill  him  because 
he  was  a  trespasser.  This  is  an  Incorrect 
view  of  the  charge.  The  court  did  not  use 
the  term  "trespasser"  in  the  sense  of  one  com- 
mitting a  simple  trespass  upon  real  property, 
as  contended  by  appellant,  but  a  trespasser 
In  the  sense  disclosed  by  the  evidence,  and 
already  discussed,  and  he  left  it  to  the  Joiy 
to  say  whether  such  a  trespass  was  commit- 
ted by  Emerson  as  was  reasonably  calculated 
to  precipitate  a  conflict  with  the  deceased  in 
bis  home.  The  charge  was  correct  and  in  ac- 
cordance wltb  the  views  heretofore  an- 
nounced. 

After  careful  consideration  of  every  exc^t- 
tlon,  we  find  no  ground  for  reversal. 

The  Judgment  of  tbe  circuit  court  la  tliece- 
fore  afllrmed. 


DRAWDT  T.  ATLANTIC  COAST  UNB 
R.  CO. 

(Supreme   Court  of  Sonth  Carolina.    Oct.    12, 
1907.) 

1.  Railroads  —  Accidents    at   Cbobsimos  — 
VioLATion  or  Signal  Statutb. 

Where  a  railroad  fails  to  comply  with  the 
signal  statute  when  approaching  a  crossing,  and 
a  person  Is  killed  there  by  the  train,  the  non- 
compliance la  presumed  to  be  the  negligence 
which  caused'  the  death,  unless  it  is  shown  ta 
have  been  caused  in  some  other  manner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  41,  Railroads,  f  1120.] 

2.  Sams— CoNTBiBUTOBT  Nbouobncb  —  Non- 
suit. 

A  person  who  knew  that  a  train  was  ap- 
proaching a  crossing,  and  had  ample  opportunity 
to  observe  Its  proximity,  speed,  and  the  eztrcm; 
hardihood  of  attempting  to  cross  in  front  of  it 
nevertheless  made  the  attempt  and  was  killed 
Held,  that  he  was  guilty  of  contribatoir  negli- 
gence warranting  a  nonsuit 

[Eld.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  41.  Railroads,  f  1026.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;   R.  O.  Purdy,  Jndge. 

Action  by  W.  P.  Drawdy,  executor  of  IL 
A.  Drawdy,  against  the  Atlantic  Coast  Lint 
Railroad  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    AfOrmed. 

See  66  &  E.  444. 

OrlfDn  ft  Padgett,  Howell  ft  Omber,  and 
0.  C.  Tracy,  for  appellant  W.  Hoger  Flts- 
slmons,  T.  M.  Mordacal,  Pearlfoy  Bros.,  and 
P.  A.  Wilcox,  for  respondent 
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WOODS,  J.  11.  A.  Drawdy  was  killed  by 
defendant's  train  while  attempting  to  cross 
Its  track  at  Green  Pond,  where  the  public 
road  Intersects  the  railroad;  and  the  plain- 
tiff, as  administrator,  broaght  this  action  t< 
recover  damages  for  bis  death.  The  Judg- 
ment of  the  circuit  court  overruling  a  de- 
murrer to  the  complaint  was  affirmed  by  this 
court.  75  S.  C.  308,  56  S.  E.  444.  The  former 
appeal  decided  it  was  not  per  se  such  negli- 
gence as  win  prevent  a  recovery  for  personal 
Injuries  or  death  for  one  to  undertake  to 
cross  a  railroad  track  at  a  crossing  after 
he  has  heard  one  blast  of  the  whistle  of  the 
approaching  train.  The  particulars  of  the 
accident  as  they  appeared  in  the  complaint 
were  held  not  to  show  on  their  face  gross  or 
willful  negligence  preventing  a  recovery  un- 
der the  statute  which  makes  a  railroad  com- 
pany liable  when  it  fails  to  give  the  statu- 
tory signals,  unless  the  person  Idlled  or  In- 
jured was  guilty  of  -willful  or  gross  negli- 
gence. When  the  case  came  on  for  trial,  the 
circuit  Judge  held  the  particulars  of  the  acci- 
dent developed  by  the  evidence  on  behalf  of 
the  plaintiff  to  show  plainly  the  gross  negli- 
gence of  Drawdy  in  attempting  to  cross  the 
track  In  front  of  the  train  contributed  to 
bis  death  as  a  proximate  cause,  and  granted 
an  order  of  nonsuit.  The  appeal  Is  from  this 
order. 

The  deceased,  M.  A.  Drawdy,  and  his  wife, 
Elizabeth  Drawdy,  on  their  Journey  from 
Walterboro  to  Beaufort,  had  to  stop  off  and 
change  cars  at  Green  Pond.  They  had  left 
home  without  breakfast,  and,  while  waiting 
for  their  train,  Drawdy  left  bis  wife  In  the 
station,  and  went  across  the  track  for  the 
purpose  of  buying  Inncb  at  a  store  nearby. 
On  bis  return,  he  was  struck  and  killed  by 
a  through  train  not  scheduled  to  stop  at 
Green  Pond.  There  was  evidence  that  the 
train  was  running  at  a  high  rate  of  speed, 
but  not  faster  than  the  fast  trains  usually 
ran  by ;  and  that  there  was  an  embankment 
which  for  a  part  of  the  way  would  obstruct 
Drawdy's  view  of  the  approaching  train  on 
his  return ;  and  some  of  the  witnesses  testi- 
fied they  heard  one  sharp  blast  of  the  whistle 
at  the  usual  place  about  500  yards  distant, 
but  did  not  hear  the  continued  signal  requir- 
ed by  the  statute.  The  statute  provides  that, 
If  the  continued  signal  prescribed  is  not  giv- 
en, "the  corporation  shall  be  liable  for  all 
damages  caused  by  the  collision,  *  *  • 
anless  it  be  shown  that  in  addition  to  mere 
want  of  ordinary  care,  the  person  injured 
or  the  person  having  charge  of  his  person  or 
property  was  at  the  time  of  the  collision, 
guilty  of  gross  or  willful  negligence,  or  was 
acting  In  violation  of  the  law;  and  that 
sneh  gross  or  willful  negligence  or  unlawful 
act  contributed  to  the  Injury."  The  court 
held  in  Strother  v.  Railroad  Co.,  47  S.  C.  381, 
25  S.  B.  273:  "The  failure  on  the  part  of 
defendant's  servants  to  ring  the  l)ell  or  sound 
the  whistle  In  the  manner  provided  by  the 


statute  was  negligence  per  se.  When  the  de- 
fendant violates  the  requirements  of  the  stat- 
ute as  to  ringing  the  bell  or  sounding  the 
whistle,  and  a  person  is  Injured  by  its  locomo- 
tice  while  crossing  a  highway,  street,  or  trav- 
eled place,  it  will  be  presumed  that  such  neg- 
ligence caused  tlie  injury,  unless  the  testi- 
mony shows  that  the  Injury  was  caused  In 
some  other  manner,  which  was  not  done  In 
this  case."  There  was  evidence  that  the 
crossing  at  Green  Pond  was  a  much  frequent- 
ed and  traveled  place,  and  plaintiff  contend- 
ed on  the  authority  of  SIsinger  v.  So.  Ry. 
Co.,  58  &  C.  429,  38  8.  B.  1,  that  It  was  for 
the  Jury  to -decide  whether  the  rate  of  speed 
at  which  the  train  was  run  by. such  crossing 
was  negligence.  The  remarks  In  the  Rislnger 
Case  were  applied  to  the  rate  of  speed 
through  the  town  or  LieesviUe,  and  we  do 
not  think  there  Is  good  ground  to  extend  the 
principle  to  an  ordinary  crossing  merely  be- 
cause it  Is  frequented,  for  the  reason  that  as 
to  mere  crossings  the  statute  has  prescribed 
the  precautions  to  be  taken. 

But  the  point  Is  not  material  here,  for  un- 
der the  case  of  Strother  v.  Ry.  Co.,  supra, 
noncompliance  with  the  signal  statute  Is  pre- 
sumed to  be  the  negligence  which  caused  per- 
sonal Injury  or  death  of  a  person  injured  or 
killed  by  the  train  at  a  crossing.  As  there 
was  some  evidence  from  wblcta  it  might  pos- 
sibly be  inferred  that  the  continued  signal 
prescribed  by  law  was  not  given,  the  con- 
sideration of  the  appeal  from  the  nonsuit 
must  begin  with  the  assumption  that  the 
negligence  of  the  defendant  was  a  proximate 
cause  of  the  death  of  Drawdy.  The  inquiry, 
then,  is  whether  there  was  gross  negligence 
on  the  part  of  Drawdy  contributing  to  his 
death  as  a  proximate  cause.  We  think  that 
no  other  than  an  affirmative  answer  Is  pos- 
sible under  the  evidence  offered  by  the  plain- 
tiff. Drawdy  went  across  the  track  to  the 
store  of  either  Welch  or  Boynton.  Those 
stores  were  opposite  each  other  on  the  pub- 
lic road,  not  more  than  30  feet  from  the  track. 
Q.  S.  Amett,  the  only  eyewitness  of  the  ac- 
cident, testified  to  these  facts:  He  was 
standing  betwesi  Boynton's  store  and  the 
railroad,  15  or  20  feet  from  the  track.  Draw- 
dy passed  him,  going  towards  Welch's  store. 
A  few  minutes  afterwards  the  witness  heard 
a  sharp  blast  from  the  approaching  train  at 
about  500  yards  distant.  It  does  not  appear 
that  he  knew  where  Drawdy  was  at  this 
moment.  After  a  lapse  of  10  or  15  minutes 
from  the  time  he  crossed  the  track,  and  after 
the  blast  of  the  whistle,  Drawdy  passed  the 
witness  at  a  run  in  the  effort  to  recross  the 
track  In  advance  of  the  train.  From  his 
imsitlon  when  Drawdy  passed  him  the  wit- 
ness saw  and  heard  the  train,  and  knew  the 
imposBlbility  of  making  a  safe  crossing.  It 
is  manifest  from  the  evidence  that  Drawdy 
had  heard  the  signal,  knew  the  train  was  ap- 
proaching, and  was  nmnlng  a  race  with  It 
in  his  anxiety  to  get  to  the  station.    Had  he 
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taken  the  slightest  precaatlon  to  nse  his  ^es 
or  ears,  he  could  not  have  failed  to  see  how 
near  the  train  was,  how  rapidly  it  was  nm- 
nlng,  and  bow  reckless  woald  be  the  attempt 
to  cross  in  front  of  it;  for  he  passed  the 
very  spot  where  all  these  things  were  obrious 
to  Amett  It  seems  the  train  was  so  near 
when  he  passed  Amett  that  he  was  not  able 
to  go  10  steps  to  the  railroad  before  the  loco- 
motive came,  for  the  position  of  the  body 
Indicated  he  did  not  have  time  to  get  In  front 
of  the  train.  This  Is  Amett's  account  in  bis 
own  language:  "Q.  Yon  say  Mr.  Drawdy 
was  running  towards  the  railroad?  A.  Yes, 
sir.  Q.  How  far  was  be  from  the  railroad 
when  he  passed  you?  A.  At  whatever  dis- 
tance I  was,  I  would  say  20  to  26  feet  Q. 
Bight  or  ten  steps?  A.  Yes,  sir;  It  was  10 
steps.  I  am  sure  It  was  that  far.  Q.  What 
happened  after  that?  Just  describe  It  in  your 
own  way.  A.  Well,  he  tried  to  apparently — 
As  be  passed  by  me  In  such  a  rush,  I  looked 
around,  and  seen  he  was  trying  to  get  across 
the  railroad,  and  the  train  was  so  near  at 
band  I  watehed  him,  and  seen  there  was 
going  to  be  a  collision ;  that  he  could  not  get 
across,  and  closed  my  eyes  for  a  moment  to 
keep  from  seeing  bim,  and,  as  quick  as  the 
engine  passed,  I  opened  them  and  stooped 
down,  and  looked  nndemeath  the  cars  to  see 
If  I  could  see  his  feet  on  the  other  side,  to 
see  if  he  had  got  across,  and  I  could  not  see 
it,  and  as  quick  as  the  train  passed  I  rushed 
to  the  track  and  looked  up  it  to  see  If  I  could 
see  him,  and  I  did  see  him  by  the  track."  On 
the  cross-examination  he  testified:  "Q. 
While  you  were  standing  there  you  heard  a 
train  blow,  didn't  you?  A.  Yes,  sir.  Q.  You 
knew  a  train  was  coming,  didn't  you?  A.  I 
was  expecting  It  Q.  You  beard  It  and  knew 
it  was  coming?  A.  Yes,  sir.  Q.  Mr.  Drawdy 
at  that  time  was  on  the  south  side  of  you? 
A.  Yes,  sir;  he  passed  me.  Q.  So,  when  be 
got  to  you,  If  he  had  any  hearing  at  all,  be 
must  have  known  the  train  was  coming?  A. 
Well,  I  think  so.  •  *  *  Q.  Tell  me  why 
it  was  that  you  shut  your  eyes  when  you  saw 
bim  going  to  tbat  train?  A.  To  keep  from 
seeing  a  position.  Q.  Why  was  It?  A.  I  saw 
the  speed  he  was  going,  and  the  speed  the 
train  was  going.  Q.  Yon  knew  it  was  Impos- 
sible for  him  to  cross  first?  A.  Yes,  sir.  Q. 
Are  you  sure  Mr.  Drawdy  got  on  the  track? 
A.  Yes,  sir.  Q.  Didn't  you  shut  your  eyes? 
A.  I  don't  know  whether  he  got  on  the  track 
or  not  I  seen  the  way  be  was  going,  and 
that  he  was  going  to  try  to  get  across.  Q. 
Didn't  you  see  he  couldn't  get  on  tbe  track  In 


front  of  that  engine?  A.  I  didn't  know 
whether  he  was  going  on  or  not  I  seen 
there  was  going  to  be  a  collision." 

In  Bamberg  v.  Bailroad  Co.,  72  S.  C.  393, 
61  8.  E.  089,  "the  plalntlH  testified  she  had 
already  crossed  the  track  30  or  40  yards  from 
tbe  place  where  she  was  Injured;  and  there 
looked  for  the  train,  but  did  not  see  it  walk- 
ed rapidly  on,  and,  hearing  no  whistle  or 
bell,  undertook  to  cross  a  second  time  without 
looking  again.  Under  this  proof,  it  was  for 
the  Jury  to  say  whether  the  plalntiflf s  failure 
to  look  and  listen  constituted  contrlbntoiy 
negligence"  But  in  tbat  case  the  court  says: 
"No  doubt  the  failure  to  look  and  listen  Im>- 
fore  going  on  tbe  railroad  track  under  some 
circumstances- would  be  held  to  admit  of  no 
other  Inference  than  tbat  the  person  injured 
was  guilty  of  contributory  negligence,  and  in 
such  cases  the  court  would  grant  a  nonsuit 
on  the  principle  announced  In  Jarrell  ▼.  Ball- 
way  Co.,  68  8.  G.  491,  86  8.  B.  010.  This 
case  Is  clearly  of  that  character.  Its  facts 
are  not  even  analogous  to  those  in  the  Bam- 
berg Case,  and  are  very  different  from  those 
In  Osteen  v.  Railroad  Co.,  76  S.  O.  888.  57  S. 
B.  196,  where  tbe  verdict  was  allowed  to 
stand  only  because  of  a  doubt  as  to  whether 
the  plaintiff's  negligence  was  a  proximate 
cause  of  the  injury.  Here  Drawdy  knew  the 
train  was  approaching,  and  very  near  the 
crossing.  He  had  ample  opportunity  to  ob- 
serve how  near  It  was,  and  Its  speed;  and, 
if  he  had  observed  It  at  all,  be  would  have 
seen  the  extreme  hardihood  of  attempting  to 
cross  in  front  of  it  Tbe  fact  made  out  a 
case  of  gross  negligence  by  tbe  deceased  as 
tbe  proximate  cause  of  the  accident  at  least 
as  strong  as  was  made  In  Barber  v.  Railroad 
Co.,  34  S.  O.  461,  13  8.  B.  630,  where  the 
plaintiff  was  nonsuited  becanse  he  undertook 
to  cross  in  front  of  a  train  which  be  knew 
to  be  approaching  and  near  at  hand.  The 
continued  statutory  signal  could  not  have  giv- 
en Drawdy  more  complete  warning  than  he 
bad ;  and  therefore  it  was  not  the  failure  to 
give  the  signal,  but  the  neglect  of  the  dec^ts- 
ed  to  heed  the  notice  he  bad  of  tbe  near  ap- 
proach of  the  train,  tbat  was  tbe  proximate 
cause  of  bis  death.  The  case  is  an  Illustra- 
tion of  that  mysterious  mental  condition 
Into  which  men  sometimes  fau,  wbere  tbe 
facts  present  to  the  senses  the  most  urgent 
alarm  of  danger,  and  yet  the  mind  either  falls 
to  receive  the  impression,  or  from  confusion 
loses  control  of  itself  and  of  the  body. 

The  Judgment  of  this  court  la  that  the 
Judgment  of  the  circuit  court  be  afl9rmed. 
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VENNING  T.  ATLANTIC  COAST  LINE  R. 
CO. 

(Sapreme  Oovirt  of  South  Carolina.    Aug.  81, 
1907.) 

1.  COMIUBCB— INTEBSTATK     COIUIKSOK— COH- 

RECTINO   GABBIBBS. 

24  St.  at  Large,  p.  1,  makes  each  carrier 
the  agent  of  Its  connecting  carrier  from  whom 
it  receives  freight,  and  makes  each  liable  for 
aoy  freight  lost,  damaged,  or  destroyed  by  the 
connecting  carrier.  Held,  an  infringement  of 
the  interstate  commerce  clause  of  the  federal 
Constitution. 

2.  CoNSTiTtrnoRAi.  Law— ElQUAi.  Pbotkctior 
OF  Laws. 

24  St.  at  Large,  p.  1,  making  each  carrier 
the  agent  of  its  connecting  carrier  from  whom 
it  receives  freight,  and  liable  for  neglect  of  its 
connecting  carrier,  is  not  a  violation  of  Const. 
U.  S.  Amend.  14,  or  Const.  S.  &  art.  1,  {  6, 
as  denying  to  the  carrier  the  equal  protection 
of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Lew,  {  702.] 

3.  CABBiGBa— Loss  OB  Dahaqe  to  Fbeiobt. 

24  St.  at  Large,  p.  81,  providing  a  penalty 
for  failure  to  pay  loss  or  damage  to  freight  in 
a  given  time,  applies  only  to  loss  or  damage  to 
freight  occurring  on  line  of  carrier  sued  in  the 
state. 

4.  Same— Infobmation  as  to  Loss. 

24  St.  at  Large,  p.  81,  {  2,  providing  for  the 
recovery  of  loss  or  damage  to  freight,  does  not 
impose  on  one  connecting  carrier  liability  for 
the  default  of  another,  unless  such  carrier  ob- 
tains and  gives  information,  or  uses  due  dili- 
gence, as  provided  by  Civ.  Code  1902,  <  1710, 
by  furnishing  information  as  to  when  Uie  loss 
or  damage  occurred. 

Appeal  from  Common  Pleas  Circait  Oonrt 
of  Clarendon  County. 

Action  by  S.  R.  Venning  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
circuit  Judgment  alBrmlng  Judgment  of  the 
magistrate,  defendant  appeals.    Reversed. 

The  following  are  the  statutes  referred  to 
and  considered  la  the  opinion: 

ClT.  Code  1902,  |  1710: 

"When  under  contract  for  shipment  of 
freight  or  express  over  two  or  more  com- 
mon carriers,  the  responsibility  of  each  or 
any  of  them  shall  cease  upon  delivery  to  the 
connecting  line  'in  good  order,'  and  If  snch 
freight  or  express  has  been  lost,  damaged 
or  destroyed,  it  shall  be  the  duty  of  the  in- 
itial, delivering  or  terminal  road,  upon  notice 
of  such  loss,  damage  or  destruction  being 
given  to  it  by  the  shippers,  consignee,  or 
their  assigns,  to  adjust  such  loss  or  damage 
with  the  owners  of  said  goods  within  forty 
days,  and  upon  failure  to  discharge  such 
duty  within  forty  days  after  such  notice,  or 
to  trace  such  freight  and  inform  the  said 
party  so  notifying  when,  where  and  by  which 
carrier  the  said  freight  or  express  was  lost, 
damaged  or  destroyed,  within  said  forty 
days,  then  said  carrier  shall  be  liable  for 
all  such  loss,  damage  or  destruction  In  the 
same  manner  and  to  the  same  extent  as  if 
such  loss,  damage  or  destruction  occurred 
on  Its  lines:    Provided,  that  U  such  Initial, 


terminal  or  delivering  road  can  prove  that, 
by  the  exercise  of  due  diligence,  it  has  been 
unable  to  trace  the  line  upon  which  such 
loss,  damage  or  destruction  occurred.  It  shall 
thereupon  be  excused  from  Uablll^  under 
this  section." 

24  St  at  Large,  p.  1: 
"An  act  to  further  define  connecting  lines  of 
common  carriers  and  to  fix  their  liabili- 
ties. 

"Section  1.  Be  it  enacted  by  the  Oeneral 
Assembly  of  the  state  of  South  Carolina, 
that  all  common  carriers  over  whose  trans- 
portation lines,  or  parts  thereof,  any  freight, 
baggage  or  other  property  received  by  either 
of  such  carriers  for  through  shipment  or 
transportation  by  such  carriers  on  a  contract 
for  through  carriage,  recognized,  acquiesced 
In  or  acted  upon  by  such  carriers,  shall  In 
this  State,  with  respect  to  the  undertaking 
and  matters  of  such  transportation,  be  con- 
sidered and  construed  to  be  connecting  lines, 
and  be  deemed  and  held  to  be  the  agents  of 
each  other,  each  the  agent  of  the  others,  and 
all  the  others  the  agents  of  each,  and  shall 
be  held  and  deemed  to  be  under  a  contract 
with  each  other  and  with  th|  shipper,  owner 
and  consignees  of  such  property  for  the  safe 
and  speedy  through  transportation  thereof 
from  point  of  shipment  to  destination;  and 
such  contract  as  to  the  shipper,  owner  or  con- 
signee of  such  property  shall  be  deemed  and 
held  to  be  the  contract  of  each  of  such  com- 
mon carriers;  and  in  any  of  the  courts  of 
this  state,  any  through  bill  of  lading,  way 
bin,  receipt,  check  or  other  instrument  Issu- 
ed by  either  of  such  carriers,  or  other  proof 
showing  that  either  of  them  has  received 
such  freight,  baggage  or  other  property  for 
such  through  shipment  or  transportation, 
shall  constitute  prima  facie  evidence  of  the 
subsistence  of  the  relations,  duties  and  li- 
abilities of  such  carriers  as  herein  defined 
and  prescribed,  notwithstanding  any  stipu- 
lations or  attempted  stipulations  to  the  con- 
trary by  such  carriers,  or  either  of  them. 

"Sec.  2.  For  any  damages  for  Injury,  or 
damage  to,  or  loss,  or  delay  of  any  freight, 
baggage  or  other  property  sustained  any- 
where in  such  through  transportation  over 
connecting  lines,  or  either  of  them,  as  con- 
templated and  defined  In  the  next  preceding 
section  of  this  act,  either  of  such  connecting 
carriers  which  the  person  or  persons  sus- 
taining such  damages  may  first  elect  to  sue 
in  this  state  -therefor,  shall  be  held  liable  to 
such  person  or  persons,  and  such  carrier  so 
held  liable  to  snch  person  or  persons  shall 
be  entitled  In  a  proper  action  to  recover  the 
amount  of  any  loss,  damage  or  Injury  it  may 
be  required  to  pay  such  person  or  persons 
from  the  carrier  through  whose  negligence 
the  losses,  damage  or  injury  sustained,  to- 
gether with  costs  of  suit 

"Sec.  a  That  this  act  shall  take  effect 
immediately  upon  Its  approval  by  the  Oot< 
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ernor,  and  all  acts  and  parts  of  acts  incon- 
sistent with  tbls  act  are  hereby  repealed. 

"Approved  the  13th  day  of  May,  A.  D. 
1903." 

24  St  at  Large,  p.  81: 
"An  act  to  regulate  the  manner  In  which 
common  carriers  doing  hnsiness  in  this 
state    shall    adjust   freight  charges    and 
claims  for  loss  or  damage  to  freight 

"Section  1.  Be  it  oiacted  by  the  General 
Assembly  of  the  state  of  Sonth  Carolina, 
that  from  and  after  the  passage  of  this  act, 
all  common  carriers  doing  hnsiness  in  this 
State  shall  settle  their  freight  charges  ac- 
cording to  the  rate  stipulated  in  the  bill  of 
lading:  Provided,  the  rate  therein  stipulat- 
ed be  in  conformity  with  the  classiflcation 
and  rates  made  and  filed  with  the  Interstate 
Ck>mmerce  Ckimmlsslon,  in  case  of  shipments 
from  without  this  state,  and  with  those  of 
the  railroad  commissioners  of  this  state,  in 
case  of  shipments  wholly  within  this  state; 
by  which  classification  and  rates  all  con- 
signees shall  in  all  cases  be  entitled  to  settle 
freight  charges  with  such  carriers;  and  it 
shall  be  the  duty  of  such  common  carrier  to 
inform  any  cojjslgnee  or  consignees  of  the 
correct  amount  due  for  freight,  according  to 
such  classifications  and  rates;  and  upon 
payment  and  tender  of  the  amount  due  on 
any  shipment,  or  on  any  part  of  any  ship- 
ment, which  has  arrived  at  its  destination, 
according  to  such  classifications  and  rates, 
such  common  carrier  shall  deliver  the  freight 
in  question  to  the  consignee  or  consignees, 
and  any  failure  or  refusal  to  comply  with 
the  provisions  hereof  shall  subject  each  such 
carrier  so  failing  or  refusing  to  a  penalty 
of  fifty  dollars  for  each  such  failure  or 
refusal,  to  be  recovered  by  any  consignee  or 
consignees  aggrieved  by  suit  in  any  court  of 
competent  Jurisdiction. 

"Sec.  2.  That  every  claim  for  loss  of  or 
damage  to  property  while  in  the  possession 
of  such  common  carrier  shall  be  adjusted 
and  paid  within  forty  days,  in  case  of  ship- 
ments wholly  within  this  state,  and  within 
ninety  days  In  case  of  shipments  from  with- 
out this  state,  after  the  filing  of  such  claim 
with  the  agent  of  such  carrier  at  the  point 
of  destination  of  such  shipment:  Provided, 
that  no  such  claim  shall  be  filed  until  after 
the  arrival  of  the  shipment,  or  of  some  part 
thereof,  at  the  point  of  destination,  or  until 
after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.  In  every  case  such  common 
carrier  shall  be  liable  for  the  amount  of 
such  loss  or  damage,  together  with  Interest 
thereon  from  the  date  of  the  filing  of  the 
claim  therefor  until  the  payment  thereof. 
Failure  to  adjust  and  pay  such  claim  within 
the  periods  respectively  herein  prescribed 
shall  subject  each  common  carrier  so  failing 
to  a  penalty  of  fifty  dollars  for  each  and 
every  such  failure,  to  be  recovered  by  any 
consignee   or  consignees   aggrieved   In   any 


court  of  competent  jurisdlctton:  Provided. 
that  unless  such  consignee  or  consignees  re- 
cover in  such  action  the  full  amount  claimed, 
no  penalty  shall  be  recovered,  but  only  the 
actual  amount  of  the  loss  or  damage,  with 
interest  as  aforesaid:  Provided,  further, 
that  no  common  carrier  shall  be  liable  under 
this  act  for  property  which  never  came  into 
Its  possession,  if-  it  complies  with  the  provi- 
sions of  section  1710,  vol.  1.  of  the  Code  of 
Laws  of  South  Carolina,  1902. 

"Sec.  3.  That  any  common  carrier,  upon 
complying  with  the  provisions  of  this  act, 
shall  have  all  the  rights  and  remedies  herein 
provided  for  against  the  common  carrier 
from  which  It  received  the  freight  In  qnes- 
tlon. 

"Sec.  4.  That  causes  of  action  for  tbe  re- 
covery of  the  possessi(Mi  of  the  property 
shipped,  for  loss  or  damage  thereto  and  for 
the  penalties  herein  provided  for,  may  be 
united  in  the  same  complaint 

"Sec.  5.  That  all  acts  or  parts  of  acts  In- 
consistent with  this  act  be,  and  the  same 
are  hereby,  repealed. 

"Approved  the  23d  day  of  February,  A. 
D.  1903." 

P.  A.  Wlllcox,  Henry  B.  Davis,  and  WII- 
sou  &  Du  Rant,  tor  appellant  W.  G.  Davi^ 
for  respondent 

WOODS,  J.  The  Belknap  Hardware  Com- 
pany, In  January,  1905,  delivered  to  tbe 
Southern  Railway  Company  at  Louisville, 
Ky.,  a  Steel  range  and  warming  closet,  con- 
signed to  the  plaintiff  at  Manning,  8.  O. 
The  defendant,  Atlantic  Coast  Line  Railroad 
Company,  the  terminal  carrier,  delivered  to 
the  plaintiff  tbe  warming  closet  only,  and 
this  action  was  brought  in  a  magistrate's 
court  to  recover  $21  for  failure  to  deliver  the 
range  and  $50,  the  statutory  penalty  for 
falling  to  adjust  and  pay  the  claim  within 
90  days.  The  allegation  of  the  complaint  la 
that  tbe  Southern  Ballway  Company  un- 
dertook carriage  and  delivery  of  the  goods 
to  Manning,  S.  C,  for  itself  and  tbe  defend- 
ant, its  connecting  line.  But  tbe  bill  of 
lading  expressly  provides:  "No  carrier  aball 
be  liable  for  loss  or  damage  not  occurring  on 
Its  portion  of  the  route."  The  defendant's 
clerk,  whose  duty  it  was  to  check  the  con- 
tents of  cars  turned  over  by  the  Southern 
Ballway  to  tbe  Atlantic  Coast  Line  Railroad 
at  Columbia,  testified  tbe  range  was  marked 
short  on  his  book  and  was  never  received  by 
the  Atlantic  Coast  Line  Railroad.  Tbe  mag- 
istrate rendered  judgment  In  favor  of  tbe 
plaintiff  for  $21  for  failing  to  adjnst  and 
pay  the  claim  In  90  days,  and  on  appeal  tbe 
drcnlt  court  affirmed  the  judgment 

1.  It  was  held  in  Wlllett  v.  RaUway  Col. 
fle  S.  C.  477,  45  S.  E.  93,  that  when  prop^tT 
received  by  the  initial  carrier  in  good  con- 
dition Is  delivered  by  tbe  terminal  carrier  in 
damaged  condition,   tbe  burden  Is  on  tbe 
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terminal  carrier  to  sbow  the  damage  did  not 
occur  on  Its  own  Una  The  same  principle 
was  held  to  apply  to  the  loss  of  a  part  of  a 
car  load  of  goods  in  Walker  t.  Railway  Co., 
76  S.  O.  80S,  Se  S.  E.  852,  and  in  Bradley  T. 
Railway  Co.  (recently  Ued)  57  8.  E.  1101,  it 
was  held  to  extend  to  the  loss  of  a  part  of 
several  articles  shipped  under  one  bill  of 
lading.  Applying  this  last  case,  the  defend- 
ant's delivery  of  the  warming  closet  cast  up- 
on It  the  burden  of  showing  that  it  bad 
never  received  the  range.  The  credibility  of 
the  testimony  that  the  range  had  not  come 
into  the  possession  of  the  defendant  was  for 
the  magistrate  and  the  drcnlt  court  to  pass 
on,  and,  had  the  record  disclosed  that  this 
evidence  was  disbelieved  on  any  reasonable 
ground,  the  Judgment  would  be  affirmed,  be- 
cause this  court  could  not  disturb  a  finding 
of  fact  that  the  presumption  of  loss  by  the 
terminal  carrier  had  not  been  refuted  by 
credible  testimony.  The  recMrd  makes  it 
clear,  however,  the  Judgment  was  not  upon 
this  ground,  but  on  the  statute  of  1903  (24 
St.  at  Large,  p.  1),  under  which  the  defend- 
ant as  one  of  the  connecting  carriers  would 
oe  liable  without  respect  to  whether  the 
range  was  lost  on  its  line  or  on  that  of  an- 
other carrier.  If  the  act  of  1903  is  a  valid 
statute,  the  evidence  that  the  range  was  nev- 
er delivered  to  the  defendant  carrier  would 
be  immaterial,  and  it  was  no  doubt  so  re- 
garded by  the  circuit  court  The  vital  ques- 
tion therefore  is  whether  this  act  of  May, 
1903,  must  be  held  unconstitutional  as  an 
attempt  to  regulate  interstate  commerce.  In 
Skipper  V.  S.  A.  L.  Ry.  Co.,  76  S.  G.  276,  66 
8.  E.  454,  7  L.  R.  A.  (N.  S.)  888,  an  excep- 
tion raising  the  question  of  the  constitution- 
ality of  this  act  was  overruled,  but  the  main 
question  considered  in  that  case  was  the 
constitutionality  of  sections  1710  and  2176 
of  the  Clvli  Code  of  1902.  We  propose  now 
to  consider  the  question  of  constitutionality 
of  the  act  of  May,  1908,  as  if  it  had  not  been 
heretofore  made. 

2.  The  statute  was  intended  to  make  radi- 
cal changes  In  the  law  as  to  the  liability  of 
carriers  for  losses  or  damage  occurring  on 
connecting  lines.  The  extent  of  the  changes 
contemplated  will  be  made  evident  by  view- 
ing the  state  of  the  law  as  It  appears  from 
the  adjudications  of  the  Supreme  Court  of  the 
United  States  and  the  Supreme  Court  of  this 
state,  with  respect  to  the  relations  of  connect- 
ing lines  with  each  other,  and  to  the  owners 
of  goods  in  course  of  transportation,  and 
tvitb  respect  to  the  right  of  such  carriers  to 
contract,  before  the  enactment  of  the  statute, 
in  contrast  with  the  law  as  it  would  be  un- 
der the  statute.  The  Supreme  Court  of  the 
United  States  held,  in  Michigan  Central  R. 
R.  Co.  V.  Mineral  S.  M.  Co.,  83  U.  S.  318,  21 
U  Ed.  297,  that,  in  the  absence  of  a  contract 
to  the  contrary,  the  liability  of  a  common 
carrier  ended  with  Its  prompt  delivery  of 
the  property  in  good  order  to  the  next  con- 


necting carrier.  This  mle  was  recognized 
and  followed  by  the  same  court  in  Railroad 
Co.  V.  Pratt,  88  U.  S.  129,  22  L.  Ed.  827,  and 
St  Louis  Ins.  Co.  V.  S.  L.  R.  R.  Co.,  104  U. 
S.  146,  26  L.  Ed.  079,  and  othor  cases.  The 
law  was  held  to  be  the  same  in  this  state  In 
Piedmont  etc.,  R.  B.  Co.  v.  C.  &  O.  R  R.  Co., 
19  S.  C.  353;  Dunbar  v.  Railway  C!o.,  36  S. 
C.  110,  15  S.  E.  357,  81  Am.  St  Rep.  860;  Hill 
V.  Railroad  Co.,  48  S.  C.  401,  21  S.  E.  337. 
Under  these  cases  it  Is  obrlotis  a  stipulation  In 
the  bill  of  lading,  limiting  the  liability  of 
each  carrier  to  its  own  line,  would  be  a  rea- 
sonable limitation.  In  Lewis  v.  Railroad  Co^ 
25  S.  C.  249,  It  was  held  the  Initial  carrier 
could  not  without  special  authority  make  a 
contract  binding  upon  the  terminal  carrier. 
Terminal  and  Intermediate  carriers  were 
held  entitled  to  the  benefit  of  any  reasonable 
stipulations  In  the  bill  of  lading  limiting 
their  liability,  in  Harby  t.  So.  Ry.  (Do.,  75 
S.  C.  821,  55  S.  E.  760. 

The  act  of  1882  (Civ.  Ck)de  1902,  {  2176) 
provided  tlie  Initial  carrier  should  be  liable 
for  loss  or  damage  to  goods  until  It  discharg- 
ed itself  by  showing  a  written  receipt  from 
the  carrier  to  which  it  was  its  duty  to  deliv- 
er Jt;  and,  when  the  initial  carrier  so  dis- 
charged Itself,  the  successive  connecting  car- 
riers were  made  liable  In  tlie  like  manner, 
with  the  right  to  discharge  themselves  by 
like  written  receipt  from  the  next  carrier. 
The  act  further  provided  that  any  carrier  by 
willfully  falling  or  refusing  to  produce  the 
written  receipt  of  the  next  carrier,  on  the  de- 
mand of  any  one  interested,  lost  the  benefit  of 
it  in  any  action  brought  against  the  carrier 
for  the  loss  or  damage  of  the  property.  This 
act  was  held  constitutional  in  Skipper  v.  S.  A. 
L.  Ry.,  75  S.  a  276,  56  S.  E.  454,  7  L.  R  A. 
(N.  S.)  388,  and  there  is  no  ground  to  doubt 
the  soundness  of  that  conclusion.  The  tict 
did  nothing  more  than  relieve  persons  in- 
terested In  property  lost  or  damaged  In  trans- 
it of  intolerable  hardship,  by  fixing  the  kind 
of  evidence  a  carrier  shown  to  have  been  in 
actual  possession  of  the  property  should  take, 
preserve,  and  produce  that  It  had  been  prop- 
erly delivered  to  another  carrier.  It  merely 
made  a  rule  of  evidence  less  drastic  than 
that  which  was  held  to  be  reasonable  and 
valid  in  Richmond,  etc.,  CJo.  v.  Patterson  To- 
bacco Co.,  169  U.  S.  311,  18  Sup.  Ct  335,  42 
L.  Ed.  759.  The  section  of  the  Virginia  Code 
under  consideration  in  that  case  was:  "When 
a  common  carrier  accepts  for  transportation 
anything  directed  to  a  point  of  destination 
beyond  the  terminus  of  his  own  line  or  route, 
he  shall  be  deemed  thereby  to  assume  an 
obligation  for  Its  safe  carriage  to  such  point 
of  destination,  unless,  at  the  time  of  such 
acceptance,  such  carrier  be  released  or  ex- 
empted from  such  llabili^  by  contract  in 
writing,  •  *  •  If  such  thing  be  lost  or 
Injured,  such  common  carrier  shall  himself 
be  liable  therefor,  unless,  within  a  reasonable 
time  after  demand  made,  he  shall  slyentliir 
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factory  proof  to  the  consignor  that  the  loss 
or  Injury  did  not  occur  while  the  thing  was 
in  blB  charge."  In  holding  the  statute  to  be 
the  legitimate  exercise  by  the  state  of  Vir- 
ginia of  the  power  to  determine  the  form  in 
which  contracts  may  be  {Mroved,  not  amount- 
ing to  a  regulation  of  interstate  commerce, 
the  court  says,  at  page  314  of  109  IT.  S.,  page 
836  of  18  Sup.  Ct  (42  L.  Ed.  75»):  "The  In- 
adequacy of  the  bill  of  lading  to  protect  the 
carrier  from  liability  beyond  its  own  line 
resulted.  It  Is  true,  from  the  statute,  but  not 
because  the  statute  forbade  the  carrier  from 
contracting  so  as  to  limit  bis  liability,  but 
because  the  contract  which  he  did  make  was 
not  in  the  form  required  by  law,  and  there- 
fore was  not  evidence  that  there  was  such  a 
contract  Indeed,  the  entire  argument,  upon 
which  It  is  asserted  that  error  was  com- 
mitted by  the  court  below,  bat  manifests  in 
varying  forms  of  statement  the  fallacy  al- 
ready noticed,  that  Is,  it  comes  from  ob- 
scuring tbe  difference  between  substance  and 
form,  between  a  power  to  contract  and  the 
asserted  right  in  availing  of  the  authority, 
to  disregard  the  requisites  essential  to  show 
a  valid  contract,  and  this  confusion  also 
marks  the  difference  between  the  case  juaw 
presented  and  the  very  many  adjudged  cases 
cited  by  the  plaintiff  In  error  In  support  of 
its  proposition." 

The  act  of  May,  1903,  now  under  considera- 
tion, is  entirely  different  in  scope  from  the 
Virginia  statute  and  our  statute  of  1882.  It 
goes  far  beyond  prescribing  a  rule  of  evi- 
dence or  the  form  of  contract.  By  it  the 
General  Assembly  has  undertaken  to  make 
a  complete  change  in  the  legal  relations  of 
connecting  carriers  to  each  other  and  to  the 
owners  of  goods  in  transit,  and  In  the  right 
of  such  carriers  to  contract.  The  act  pro- 
vides that  all  carriers  which  recognize,  ac- 
quiesce in,  or  act  upon  a  contract  for  through 
shipment  shall  be  statutory  connecting  car- 
riers, and,  as  such,  agents  of  each  other  with 
respect  to  the  matter  of  transportation,  and 
they  shall  l>e  under  contract  each  with  all 
tbe  others,  and  with  the  shipper,  owner,  and 
consignee,  for  safe  and  speedy  transportation 
of  tbe  property  from  the  point  of  shipment 
to  destination.  Any  through  bill  of  lading. 
Issued  by  any  one  of  such  carriers,  showing 
that  any  one  of  them  received  the  property 
for  through  transportation,  is  made  prima 
facie  evidence  of  tbe  agency  of  each  other 
and  all  tbe  others,  and  of  the  contract  of 
each  and  all  of  such  carriers  with  each  other 
and  with  the  owner  to  transport  the  prop- 
erty with  safety  and  speed  from  the  point  of 
shipment  to  destination;  and  against  this 
prima  fade  evidence  of  agency  and  contract 
the  express  stipulations  of  the  parties  them- 
selves are  made  unavailing.  In  consonance 
with  these  provisions,  it  is  further  enacted, 
the  pnson  sustaining  damage  or  loss  sbail 
have  the  right  of  recovery  against  any  one 
of  the  connecting  carriers  he  may  choose  to 


sue;  the  llablli^  being  unaffected  by  proof 
that  the  property  bad  been  lost  or  damaged 
on  another  line,  or  had  never  come  into  tbe 
possession  of  the  carrier  sued.  Tbe  carrier 
singled  out  by  the  shipper,  owner,  or  con- 
signee is  In  turn  allowed  to  recover  from  tbe 
carrier  through  wtiose  negligence  the  loss, 
damage,  or  injury  was  sustained,  together 
with  costs. 

In  Central  By.  Go.  T.  Murphy,  196  U.  S. 
194,  25  Sup.  Ct  218,  49  L.  Ed.  444.  tbe  Su- 
preme Ck>urt  of  the  United  States  held  a 
statute  of  Georgia  unconstitutional  as  to  hi- 
terstate  commerce,  which  imposed  upon  the 
Initial  or  any  connecting  carrier,  as  a  condi- 
tion of  availing  itself  of  a  valid  contract  of 
exemption  from  liability  beyond  its  own  line, 
tbe  duty  of  tracing  the  freight  and  Informing 
tbe  shipper  in  writing,  when,  where,  and 
bow,  and  by  which  carrier,  the  frelgbt  was 
lost,  damaged,  or  destroyed,  and  of  giving 
the  names  of  the  parties  and  their  offlclai 
position,  if  any,  by  whom  the  truth  of  the 
facts  set  out  in  the  Information  conid  be  es- 
tablished. In  Skipper  v.  Railway  C!o.,  supra, 
this  court  held  section  1710  of  Civil  Code 
constitutional.  Pointing  out  the  particnlars 
in  which  that  section  differed  from  the  Geor- 
gia statute,  which  had  been  declared  uncon- 
stitutional in  Central  Ry.  Co.  v.  Murpbey. 
snpra,  Mr.  Justice  Jones  uses  this  language: 
"The  Georgia  statute  made  the  initial  carrier 
absolutely  liable  If  it  failed  within  30  days 
after  application  to  Inform  tbe  shipper  in 
writing  when,  where,  iiow,  and  by  wliat  car- 
rier the  freight  was  lost  or  damaged,  togeth- 
er with  the  names  of  witnesses  to  establish 
such  facts;  whereas,  our  statute  (sectioD 
1710)  provides  that  the  carrier  shall  be  ex- 
cused from  liability  npon  proof  that,  by  tbtf 
exercise  of  due  diligence,  it  has  lieen  tmable 
to  trace  the  line  upon  which  the  loss  or 
damage  occurred.  The  Georgia  statate  pre- 
vented a  carrier  from  availing  itself  of  a 
valid  contract  exempting  from  liability  for 
loss  or  damage  occurring  lieyond  its  own 
line,  except  upon  an  onerous  condition,  which 
In  many  cases  It  could  not  meet;  whereas, 
the  South  Carolina  statute  excuses  tbe  car- 
rier if  tbe  loss  did  not  occur  on  its  own  Une, 
and  It  could  not  after  due  diligence  comply 
with  tbe  statute."  The  act  of  1903,  now 
under  consideration,  goes  as  far  beyond  tt» 
Georgia  statute  as  section  1710  fell  behind 
It.  The  Georgia  statute  was  held  to  be  un- 
constitutional, in  that  It  made  one  connecting 
carrier  liable  for  the  delict  of  another,  unless 
It  exempted  itself  by  giving  to  the  party  in- 
terested information  within  30  days  as  to  tbe 
particulars  of  the  loss.  The  requiremoit  that 
the  carrier  should  obtain  and  ^ve  tbls  infoi^ 
matlon  was,  as  the  court  held,  so  onerous  as 
to  amount  to  an  Illegal  attempt  to  regulate 
interstate  commerce.  Still,  under  the  Georgia 
statute,  the  carrier  had  the  chance  to  save 
Itself  by  giving  the  information  required.  In 
our  statate  tbere  Is  no  means  of,  escape  for 
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a  carrier  which  recognizes,  acqnlescea  In,  or 
acta  open  the  contract  of  the  Initial  carrier 
for  through  shipment,  however  Innocent  from 
liability  for  the  breadk  of  duty  of  a  connect- 
ing carrier. 

The  far-reaching  character  of  the  attempt 
to  regulate  Interstate  commerce  will  be  still 
more  apparent  on  viewing  another  feature  of 
the  statute.  The  provision  that  the  carrier 
selected  for  liability  by  the  owner  of  the 
goods  should  have  the  right  of  recovery  from 
the  carrier  actually  in  default,  to  compensate 
for  Its  own  liability  to  the  owner,  would  be 
of  no  avail  against  the  real  defaulting  car- 
rier operating  entirely  outside  the  state.  For 
the  state  law  can  have  no  extraterritorial 
effect  A  railroad  operating  in  Kentucky  can- 
not l>e  made  the  agent  of  a  railroad  in  South 
Carolina,  or  liable  for  its  default,  or  subject 
to  a  suit  by  the  South  Carolina  railroad  for 
breach  of  duty  to  a  shipper,  by  authority  of 
a  South  Carolina  statuta  Therefore,  If  this 
statute  is  given  effect,  a  carrier  operating  on 
an  interstate  line  partly  in  this  state,  upon 
receiving  freight  In  Georgia  upon  a  connect- 
ing line,  under  a  bill  of  lading  issued  by  a 
Kentucky  railroad,  would  have  to  pay  for 
the  loss  or  damage  arising  from  the  negli- 
gence of  the  Kentucky  road,  without  any  re- 
course against  the  defaulting  road.  Obvious- 
ly, the  practical  result  would  be  that  the  loss 
and  damage  on  all  through  shipments  from 
the  entire  country  into  South  Carolina'  would 
falj  on  the  interstate  roads  coming  into  this 
state,  to  the  exemption  of  all  connecting  roads 
for  their  own  defaults.  On  principle,  as  well 
as  under  the  authority  of  Central  R.  K.  Co.  v. 
Murphey,  it  is  Impossible  to  avoid  the  con- 
clusion that  the  act  of  May,  1903,  here  under 
consideration,  is  unconstitutional. 

The  defendant  submits  that  the  act  is  ot>- 
noxious  to  the  fourteenth  amenument  of  the 
Constitution  of  tue  Unlteu  States  and  section 
5,  art  1,  of  the  Constitution  of  South  Caro- 
lina, in  that  it  denies  to  common  carriers 
the  equal  protection  of  the  law,  and  should 
t>e  declared  void  even  as  to  the  transporta- 
tion of  goods  by  connecting  lines  entirely 
within  the  state.  The  argument  in  support 
of  this  proposition  is  strong,  but  we  do  not 
think  it  Is  conclusive.  While  the  lawmaking 
branch  of  the  state  government  has  no  pow- 
■er  to  require  persons  or  corporations  to  make 
contracts,  it  has  In  general  the  power  to  regu- 
late the  business  of  public  transportation 
within  its  borders.  Considered  with  respect 
to  such  business,  In  this  act,  the  General  As- 
sembly has  In  effect  forbidden  a  common  car- 
rier to  recognize,  acquiesce  In,  or  act  upon  a 
through  contract  of  shipment  made  by  a  ship- 
per, owner,  or  consignee  with  another  car- 
rier, except  upon  condition  that  It  shall  be- 
come liable  for  any  default  of  such  other  car- 
rier. But  the  carrier  may  avoid  this  liability 
for  the  default  of  another  by  refusing  to 
recognize,  acquiesce  in,  or  act  upon  the 
;ttiToiigh  contract  of  shipment    A  carrier,  It 


Is  true,  is  required  by  section  2177  of  the 
Civil  Code  of  1902  to  forward  freight  sent 
on  another  road  "according  to  the  directions 
contained  thereon  or  accompanying  the 
same,"  and  we  think,  aside  from  this  statute, 
the  common  law  imposes  the  obligation  upon 
the  carrier  to  receive  and  forward  goods 
tendered  by  another  carrier,  just  as  if  they 
were  tendered  by  the  owner.  But  in  doing  so 
it  need  not  recognize,  acquiesce  in,  or  act 
upon  the  through  bill  of  lading.  It  may  re- 
ceive the  goods,  give  its  own  receipt,  charge 
Its  own  freight,  and  In  all  respects  repudiate 
or  disregard  the  through  bill  of  lading.  By 
thus  refusing  to  recognize,  acquiesce  in,  or 
act  upon  the  through  bill  of  lading,  it  would 
avoid  liability  tor  the  default  of  another.  It 
cannot  therefore  be  said  that  the  statute  de- 
nies to  the  carrier  the  right  to  prosecute  its 
business,  except  upon  condition  that  It  shall 
become  liable  for  the  default  of  others. 

3.  It  remains  to  consider  whether  the  judg- 
ment of  the  circuit  court  In  this  case  can  be 
sustained  under  section  1710  of  the  CM\ 
Code  of  1902,  or  under  the  act  of  February, 
1903  (24  St  at  Large,  p.  81).  As  to  section 
1710,  it  Is  only  necessary  to  refer  to  the  case 
of  Cave  v.  Railway  Co.,  53  S.  C.  496,  31  S.  B. 
359,  where  it  was  held  no  relief  could  be 
given  under  this  section  unless  the  complaint 
alleged  shipment  under  a  contract  providing 
that  the  responsibility  of  each  carrier  should 
cease  upon  the  delivery  of  the  freight  to  a 
connecting  carrier  "In  good  order."  There  is 
no  allegation  of  the  kind  in  this  case.  On 
the  contrary,  it  is  evident  from  the  complaint 
the  action  was  intended  to  rest  on  the  inva- 
lidity, under  the  act  of  May,  1903  (24  St  at 
I^rge,  p.  1),  of  such  a  contract  as  section 
1710  contemplates.  Section  1710  therefore 
can  have  no  application. 

We  come,  then,  to  the  act  of  1903  (24  St  at 
Large,  p.  81),  which  It  is  convenient  to  desig- 
nate as  the  act  of  February,  1903,  t»  distin- 
guish it  from  the  statute  already  considered, 
and  held  unconstitutional,  passed  in  May, 
1903  (24  St  at  Large,  p.  1).  We  are  not  con- 
cerned with  the  first  section,  which  relates  to 
freight  charges  and  the  duty  of  the  carrier 
to  deliver  goods  on  payment  of  the  charges 
after  they  have  reached  destination.  The 
section  of  main  Importance  here  is  the  second, 
which  provides  for  the  recovery  for  loss  of 
or  damage  to  freight,  and  penalties  for  fail- 
ure to  adjust  and  pay  such  loss  or  damage 
within  a  certain  time.  The  question  vital  to 
this  case  Is  whether  the  statute  can  be  con- 
strued to  impose  upon  one  connecting  carrier 
liability  for  the  default  of  another,  unless 
such  carrier  obtains  and  gives  the  informa- 
tion, or  uses  due  diligence  to  obtain  It  as  pro- 
vided in  section  1710  of  the  Civil  Code  of 
1902.  We  do  not  think  it  can  be  so  construed. 
The  main  enactment  as  to  the  recovery  of 
damages  and  penalties  thus  begins  in  section 
2:    "That  every  claim  for  loa 
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to  property  while  In  the  possession  of  such 
common  carrier  shall  be  adjusted  and  paid 
wltbln  forty  days,"  etc.  The  words  we  have 
Italicized  dearly  limit  the  loss  and  damage 
which  a  carrier  Is  required  to  adjnst  and 
pay  for,  to  that  which  befalls  while  the  goods 
are  in  the  possession  of  such  carrier,  and  ex- 
cludes the  Idea  of  liability  for  loss  or  damage 
to  the  goods  while  in  the  possession  of  an- 
othw  carrier.  Tt  Is  true  there  is  a  proTiso 
at  the  end  of  this  section  "that  no  common 
carrier  shall  be  liable  under  this  act  for  prop- 
erty which  never  came  into  its  possession," 
if  it  complies  with  the  provisions  of  section 
1710,  vol.  1.  of  the  Oode  of  Ijaws  of  South 
Carolina  of  1902.  But  as  the  body  of  the 
act  does  not  moke  the  carrier  liable  at  all 
"for  goods  which  never  came  into  its  posses- 
sion," a  proviso  which  exempts  from  liabil- 
ity for  loss  of  or  damage  to  such  goods  on 
certain  conditions  can  have  no  effect  The 
act  Imposes  no  liability  to  whidi  the  exemp- 
tion can  be  applied. 

4.  The  rule  is  that  all  parts  of  a  statute, 
including  provisos,  are  to  be  construed  togeth- 
er, and  effect  given  if  possible  to  all.  But  It 
is  contrary  to  reason,  as  well  as  authority, 
to  extend  by  implication  a  proviso  to  cover 
that  which  is  opposed  to  the  express  language 
of  the  main  enactment  Southgate  v.  Oold- 
thwalte,  1  Bailey,  367;  U.  S.  v.  Dldcson,  15 


Pet  (U.  a)  141,  10  li.  Ed.  689 ;  The  Irresist- 
ible, 7  Wheat  (U.  8.)  6S1.  6  L.  Ed.  620;  28 
Am.  &  Eng.  Enc  681;  Bndlich  on  Statutes, 
tt  184,  186.  The  fact  that  the  statute  is  penal 
adds  force  to  this  conclusion.  We  are  of  the 
opinion  that  the  proviso  of  section  2  has  no 
effect,  and  the  act  only  Imposes  penalties 
upon  the  carrier  for  falling  to  adjust  claims 
for  loss,  occurring  while  the  goods  are  In  its 
own  possession.  It  follows,  the  plaintiff  in 
this  case  cannot  sustain  his  recovery  on  the 
ground  that  the  defendant  was  liable  und^ 
the  act  of  February,  1908,  for  goods  lost  by  a 
connecting  carrier  because  it  failed  to  ob- 
tain and  give  information  of  the  kind  requir- 
ed In  cases  failing  under  that  act,  or  to  use 
due  diligence  to  obtain  such  Information. 

6.  This  penalty  act  of  February  will  apply 
to  the  case  if  the  finding  on  the  new  trial 
should  be  that  the  loss  occurred  on  the  de- 
fendant's road,  but  not  otherwise.  It  Is  at- 
tacked as  unconstitutional  UDder  the  Inter- 
state commerce  clause  of  the  Constitution  of 
the  United  States.  That  question  is  discussed 
and  decided  against  the  defendant's  conten- 
tion in  Charles  t.  A.  C.  L.  R.  R.  Co.  (recently 
filed)  58  S.  E.  927. 

The  Judgmoit  of  this  court  Is  that  the 
Jndgmoit  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  the  magistrate's 
court  for  a  new  trial. 
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IiBWIS  T.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.     Auk.  81, 
1907.) 

Appkaxi—Rbvkbsai/— Rejection  of  Bvidbnck 
—Grounds  of  Decision— Void  Statute. 
A  judgment  of  the  circuit  court  affirming 
a  judgment  of  a  magistrate,  based  on  24  St  at 
Large,  p.  1,  rendering  a  connecting  carrier  liable 
for  damages  to  freight  auffered  while  on  the 
line  of  another  carrier,  will  be  reversed ;  such 
act  having  been  held  a  violation  of  the  Inter- 
state commerce  clause  of  the  federal  Constitn- 
tion. 

Appeal  from  Common  Plfeas  Clrcnit  Court 
of  Clarendon  County. 

Action  by  W.  M.  Lewis  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  nn  or- 
der of  the  circuit  court  afflrming  a  Judgment 
of  a  magistrate,  defendant  appeals.  Re- 
versed. 

P.  A.  Willcoz,  Henry  B.  Davis,  and  Wilson 
&  Da  Rant,  for  appellant  W.  C.  Davis,  for 
respondent 

WOODS,  J.  In  July,  1004,  Nordyke  & 
Harmon  Company  delivored  to  the  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  Railroad 
Company,  at  Indianapolis,  Ind.,  a  corn  mill, 
standard  shoe  and  hopper,  box  iron  castings, 
crated  Iron  gear  wheel,  crated  iron  shaft 
consigned  to  the  plaintiff  at  Alcoln,  S.  C. 
The  goods  reached  the  defendant  over  the 
Atlantic  Coast  Line  Railroad,  the  terminal 
carrier,  In  a  damaged  condition.  Thereafter 
plaintiff  brought  this  action  In  a  magistrate's 
court  against  the  terminal  company  for  $11 
damages  and  the  statutory  penalty  of  $50  for 
failure  to  adjust  and  pay  the  claim  within 
00  days.  The  Judgment  of  the  magistrate  for 
the  entire  amount  claimed  was  affirmed  by 
the  circuit  court 

The  complaint  alleges  a  contract  of  through 
carriage  with  the  Cleveland,  Cincinnati,  Chi- 
cago &  St  Louis  Railroad,  by  which  it  under- 
took for  Itself  and  its  connecting  lines,  in- 
cluding the  defendant  to  transport  the  goods 
to  destination ;  and  it  further  alleges  that  all 
the  connecting  carriers  received  the  goods 
and  recognized,  acquiesced  in,  and  acted  on 
the  contract  for  through  carriage.  The  plain- 
tiff proved  the  goods  were  damaged  when  re- 
ceived. The  bill  of  lading  was  introduced  in 
evidence,  but  does  not  appear  in  the  record. 
To  rebut  the  presumption  of  damage  by  the 
terminal  carrier,  the  defendant's  receiving 
clerk  testified  the  goods  came  into  the  pos- 
session of  the  defendant  from  the  Chesapeake 
A  Ohio  Railroad  Company  at  Riclimond,  Ya., 
In  a  damaged  condition.  The  credibility  of 
this  evidence  was  for  the  magistrate  and  cir- 
cuit Judge  to  pass  on,  and,  if  the  record  dis- 
closed this  evidence  bad  been  rejected  on  any 
reasonable  ground,  the  Judgment  would  be 
affirmed,  because  this  court  could  not  disturb 
the  finding  of  fact  that  the  presumption  of 
damage  by  the  terminal  carrier  bad  not  been 
rebutted  by  credible  testimony.    The  record 


makes  it  clear,  however,  the  cause  was  not 
decided  on  this  ground,  but  on  the  statute 
of  May,  1003  (24  St  at  Large,  p.  1),  under 
which  the  defendant  as  one  of  the  connect- 
ing carriers,  would  be  liable  without  respect 
to  whether  the  damage  to  the  goods  occurred 
on  its  own  line  or  on  that  of  another  carrier. 
If  the  act  of  1903  is  a  valid  statute,  the  evi- 
dence that  the  property  was  damaged  on  an- 
other line  would  be  immaterial,  and  the  cir- 
cuit court  no  doubt  so  regarded  It  in  holding 
the  statute  constitutional. 

This  case  was  beard  in  connection  with 
Venning  v.  Atlantic  Coast  Line  Railway,  58 
S.  E.  983,  and  the  decision  in  that  case  dis- 
poses of  all  the  questions  arising  in  this. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and  th6 
case  remanded  to  the  magistrates  court  for 
a  new  trlaL 


KENNEDY  et  al.  v.  CITY  OP  GREENVILLE 

(Supreme  Ourt  of  South  Carolina.    Aug.  21, 

1907.    On  Rehearing,  Sept  10.  1907.) 

1.  Nonsuit  —  Grounds  —  Erroneous   Admis- 
sion or  Evidence. 

It  is  error  to  grant  a  nonsuit  on  the  ground 
that  tlw  trial  court  committed  error  in  admis- 
sion of  evidence,  or  that  on  a  previous  trial 
of  the  case  a  judge  erroneously  granted  a  new 
trial  after  verdict 

2.  Municipal     (3obpobationb  —  Defective 

STBKSn— CORTBIBUTOBT  NsaUOENCE. 

That  a  pedestrian  knew  of  a  defect  in  a 
street  does  not  raise  an  inference,  as  a  matter 
of  law,  that  she  was  guilty  of  contributory  neg- 
ligence or  assumed  the  risk  of  passing  over  it, 
unless  the  danger  was  so  obvious  that  persons 
of  ordinary  prudence  would  not  have  attempted 
to  use  the  street. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  CorporaUons,  8(  1745-1757.] 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Greenville  County;   Aldrlch,  Judge. 

Action  by  Julia  M.  Kennedy  and  R.  H.  Ken- 
nedy against  the  city  of  Greenville.  E^m 
an  order  granting  a  nonsuit  plaintiffs  appeaL 
Reversed. 

J.  J.  McSwain,  for  appellants.  Wm.  O. 
Slrrlne,  for  respondent 

POPE,  C.  J.  This  action  was  brought  by 
Julia  M.  Kennedy,  to  be  hereafter  designated 
as  plaintiff,  and  her  husband,  R.  H.  Kennedy, 
against  the  city  of  Greenville,  a  municipal 
corporation  of  this  state,  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
sustained  by  the  plaintiff,  by  reason  of  the 
defective  condition  and  mismanagement  of 
its  streets.  It  appears  that  on  and  before 
April  26,  1905,  the  defendant  had  been  en- 
gaged in  the  Installation  of  sewers  in  the 
street  in  front  of  plaintiff's  residence,  and 
for  the  purpose  had  opened  a  trench  or  ex- 
cavation near  the  center  of  the  street  from 
six  to  eight  feet  deep,  two  to  three  feet  wide, 
and  several  hundred  yards  long.  All  of  the 
dirt  was  thrown  to  the  south  side,  the  side  on 
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wblcb  plaintitTs  residence  wai,  tbus  throw- 
ing travel  to  the  north  side;  the  space  left 
on  the  south  side  being  too  narrow  tor  the 
passage  of  vehicles.  This  excavation  Inters 
fered  materially  with  plaintiff,  who  was  ac- 
customed to  cross  the  street  Immediately  In 
front  of  ber  house,  for  the  purpose  of  attend- 
ing services  at  the  Episcopal  Cburch,  she  Ite- 
ing  organist,  and  according  to  ber  testimony 
an  agent  of  tbe  defendant,  at  ber  request, 
moved  the  dirt  and  made  a  crossing,  utilizing 
for  the  purpose  a  table  top  furnished  by  her. 
Over  tbe  objection  of  the  defendant  it  was 
sought  to  be  shown  that  this  crossing  was 
used  by  the  public  generally,  with  the  con- 
sent and  acquiescence  of  the  defendant  Tbe 
acts  of  negligence  alleged  were  failure  to 
rope  or  rail  the  excavation  and  to  properly 
light  It  so  as  to  warn  travelers  of  Its  exact 
location.  On  the  nigbt  of  tbe  26tb  of  April, 
1905,  plaintiff  having  lieen  out  she  and  her 
daughter  returned  some  time  between  12  and 
1  o'clock.  The  carriage  stopped  in  front  of 
tbe  residence,  and  tbe  daughter  alighted. 
Before  the  plaintiff  could  get  out  however, 
tbe  horses,  being  restless,  moved  up  several 
steps,  and,  according  to  the  allegations  of  the 
complaint  tbe  night  being  very  iaik  and 
rainy,  the  plaintiff  lost  her  l)earings  and  in 
moving  forward,  feeling  with  her  feet  for 
the  crossing,  she  fell  into  the  trench  and  was 
seriously  injured.  Tbe  case  first  came  on  for 
trial  before  Judge  Dantzler  and  a  Jury  and 
resulted  In  a  verdict  for  tbe  defendant.  On 
motion  of  the  plaintiff,  Judge  Dantzler  grant- 
ed a  new  trial  on  the  ground  that  he  bad 
charged  upon  the  facts.  It  was  again  beard 
at  the  March,  1906,  term  of  court  for  Green- 
ville county.  Judge  Aldricb  presiding,  and 
after  the  Introduction  of  plaintiff's  testimony, 
on  the  motion  of  the  defendant  a  nonsuit 
was  granted  on  the  ground  that  tlie  only  in- 
ference to  be  drawn  from  the  evidence  was 
that  tbe  plaintiff  contributed  to  her  injury 
by  her  negligence.    The  plaintiff  appealed. 

1.  The  controlling  question  in  the  case  is 
whether  or  not  the  presiding  Judge  erred  in 
granting  a  nonsnlt  Tbe  respondent,  In  addi- 
tion to  tbe  grounds  on  which  the  motion  was 
granted,  seeks  to  have  It  sustained  on  tbe 
ground  that  It  was  error  on  the  part  of  Judge 
Dantzler  to  grant  a  new  trial  after  Judgment 
In  the  first  case,  and  also  on  tbe  ground  of 
the  admission  of  Incompetent  evidence  by 
Judge  Aldrlch.  It  is  well  settled  that  a  non- 
ctuit  cannot  be  sustained  on  grounds  addition- 
al to  those  on  which  It  was  granted.  Ora- 
bam  V.  Selgnious,  53  S.  C.  132,  81  S.  B.  61 : 
Sumner  v.  Harrison,  64  8.  C.  3.'S3,  82  8.  B. 
572;  Norrls  v.  Insurance  Co.,  55  8.  C.  460, 
53  S.  E.  666,  74  Am.  St  Rep.  765;  Lewis  T. 
Hinson,  64  S.  C.  680,  43  S.  E.  16.  We  think, 
however,  that  tbe  errors  alleged  In  granting 
a  new  trial  can  hardly  be  said  to  constitute 
a  ground  on  which  a  motion  for  a  nonsuit 
can  be  sustained,  for  tbe  reason  that  it  would 
require  one  circuit  Judge  to  pass  upon  tbe  ac- 


tion of  another.  Therefore,  if  tbe  matter  of 
granting  a  new  trial  can  be  considered  at  all, 
it  must  be  regarded  as  separate  from  the  ap- 
peal from  the  nonsnlt  Defendant  seeks  to 
have  the  question  considered  under  subdivl- 
slon  3  of  section  11  of  the  Code  of  Civil  Pro- 
cednie  of  1902,  which  provides :  That  on  ao 
appeal  from  "a  final  order  affecting  a  rob- 
stantlal  right  made  in  any  special  proceed- 
ing, or  upon  a  summary  application  in  any 
action  after  Judgment,  and  upon  such  appeal 
to  review  any  intermediate  order  involving 
the  merits  and  necessarily  affecting  the  OTder 
appealed  from,"  the  court  shall  have  Jurisdic- 
tion. It  does  not  require  very  close  scrutiny 
to  reach  the  conclusion  that  defendant  is  in 
error  as  to  this  contention.  This  section  was 
intended  to  apply  only  to  collateral  proceed- 
ings arising  after  Judgment  As  was  said  in 
Cureton  v.  Hutchinson,  3  S.  C  606,  this  sub- 
division was  intended  to  provide  a  remedy 
where  matters,  either  of  an  independent  na- 
ture or  collateral  to  an  action,  arise  upon  a 
special  proceeding,  and  where  matters  arise 
upon  a  summary  proceeding  in  an  action  aft- 
er Judgment  The  idea  that  this  section  was 
Intended  to  apply  to  motions  for  new  trials 
is  negatived  by  a  special  provision  in  subdlvl- 
Bion  2  on  this  Identical  subject  We  have 
endeavored  to  show  In  the  recent  case  ot 
Lampley  v.  Ry.  (July  10,  1907,  67  a  B.  1104), 
that  an  appeal  from  such  an  order  will  lie 
only  in  those  cases  in  which.  If  this  court 
find  that  there  was  no  error  committed  In 
granting  a  new  trial,  it  can  then  render 
Judgment  absolute.  Tbe  question  here,  how- 
ever, is  somewhat  different  In  this  cause, 
we  are  met  by  the  query  as  to  the  power  of 
tbe  court  to  consider  the  granting  of  a  new 
trial  on  an  appeal  from  a  motion  granting  a 
nonsuit  in  that  new  trial.  Whatever  might 
be  the  rule  when  a  case  Is  decided  on  its 
merits,  we  are  of  the  opinion  that  in  tbe  case 
now  before  us  the  motion  cannot  be  consid- 
ered. A  decision  as  to  the  propriety  of  tbe 
nonsuit  is  the  Important  matter.  If  the  con- 
clusion is  reached  that  the  nonsuit  was  prop- 
erly granted,  then  that  is  an  end  of  the  mat- 
ter. On  tbe  contrary.  If  the  nonsuit  slwnlil 
not  have  been  granted,  then  the  appeal  as  to 
the  granting  of  a  new  trial  is  fraught  with 
all  the  disadvantages  set  forth  in  the  case  of 
Lampley  v.  Railway,  snpra.  If  the  conrt 
should  decide  that  tbe  new  trial  was  properly 
granted,  tbe  presumption  always  being  that 
it  was,  then,  as  was  said  in  Gaston  v.  Brock, 
14  S.  C.  Ill :  "Tbe  party  allowed  to  appeal 
without  restrictions  from  such  order  would 
have  two  chances — he  may  contend  for  bis 
verdict  that  has  been  set  aside  in  tbe  appel- 
late court  and,  on  being  dismissed  from  that 
court  without  relief,  may  return  to  the  cir- 
cuit and  have  a  trial  de  novo  of  tbe  whole 
case."  H«ice  we  hold  that  the  motion  for 
a  nonsuit  must  stand  or  fall  upon  tbe  grounds 
set  forth  In  the  motion. 
•   2.  These  grounds,  several  In  number,  raise 
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only  the  question  as  to  whether  or  not  the 
only  inference  to  be  drawn  from  the  teetl- 
mony  was  that  the  plaintiff  was  guilty  of 
contributory  negligence.  Defendant  contends 
that  plaintiff  had  knowledge  of  the  condition 
of  the  street,  and  therefore  In  attempting  to 
cross  it  she  assumed  the  risk.  Mere  knowl- 
edge of  defects  will  not  of  Itself  give  rise  to 
the  conclusion  that  the  only  inference  is  that 
the  plaintiff  was  negligent,  nnless  It  Is  made 
to  appear  that  the  danger,  likely  to  result 
therefrom,  was  so  obvious  that  no  i>erson  of 
ordinary  prudence  would  have  attempted  to 
cross.  In  the  case  of  Mosheuvel  v.  District  of 
Columbia,  191  U.  S.  247,  257,  24  Sup.  Ct  67, 
59,  48  li.  Ed.  170,  Justice  White  of  the  Su- 
preme Court  of  the  United  States  discussed 
this  question  at  length.  There  it  was  con- 
tended that,  where  a  defect  existed  In  a 
faigbway,  and  was  known  to  one  who  elected 
to  use  such  highway,  such  election,  even  if 
it  were  Justified  by  the  dictates  of  ordinary 
prudence,  nevertlieless  must  be  held  as  a 
matter  of  law  to  entail  the  consequence  of  a 
want  of  ordinary  care  and  prudence.  The 
court  said:  "We  are  of  the  opinion,  how- 
ever, that  the  rule  as  thus  contended  for  is 
unfounded  in  reason  and  unsupported  by  the 
weight  of  authority.  When  analyzed,  the 
proposition  comes  to  this:  That  no  person 
can,  as  a  matter  of  law,  without  assuming 
all  of  the  risks,  use  the  streets  of  a  munici- 
pality where  he  knows  of  a  defect  therein, 
even  although  it  be  that.  In  the  exercise  of 
a  sound  Judgment,  it  might  be  deemed  that 
with  ordinary  care  and  prudence  the  street 
could  be  used  with  safety.  The  result  of  ad- 
mitting the  doctrine  would  be  to  hold  that 
all  persons  in  making  use  of  the  public 
streets  assumed  all  risks  possible  to  arise 
from  every  known  defect  or  danger."  Judge 
White  quotes  many  authorities  to  sustain 
this  view,  and  we  think  we  cannot  do  better 
than  to  incorporate  some  of  them  here.  In 
Dewire  v.  Bailey,  ISl  Mass.  169,  41  Am.  Rep. 
219,  the  action  was  brought  to  recover  from 
the  owner  of  a  building  for  damages  occa- 
sioned to  one  who  had  fallen  on  a  plank 
sidewalk  covered  with  ice  and  snow,  on  bis 
way  out  of  the  building.  The  proposition 
was  that  the  Injured  person  knew  of  the 
snow  and  Ice  on  the  walk,  and  therefore,  by 
electing  to  use  it,  assumed  the  risk,  and 
was,  as  a  matter  of  law,  conclusively  pre- 
sumed to  be  guilty  of  contributory  negligence. 
In  reviewing  this  contention,  the  court  said: 
"The  rulings  of  the  Justice  presiding  at  the 
trial  all  rest  upon  the  proposition  tliat 
knowledge  on  the  part  of  the  plaintiff,  at  the 
time  he  entered  upon  the  sidewalk,  of  the 
accumulation  of  snow  and  ice  and  of  the 
unsafe  condition  of  the  sidewalk  resulting 
therefrom.  Is  in  law  conclusive  evidence  that 
be  was  not  in  the  exercise  of  due  care  in  at- 
tempting to  pass  over  the  sidewalk.  Looney 
V.  McLean,  129  Mass.  83,  37  Am.  Rep.  295, 
was  an  action  by  a  toiant  at  a  part  ai  a 


buHdlng  against  the  landlord  to  recover  for 
Injuries  received  In  consequence  of  the  giv- 
ing way  of  one  of  the  st^s  of  a  staircase 
used  In  common  by  the  tenants,  for  the  safe 
condition  of  which  the  landlord  was  respon- 
sible, and  It  was  held:  'That  the  fact,  if 
proved,  that  the  plaintiff  had  previous  knowl- 
edge that  the  stairs  were  In  a  dangerous  con- 
dition, would  not  be  conclusive  evidence  that 
the  plaintiff  was  not  in  the  exercise  of  due 
care' — quoting  a  number  of  authorities.  In 
Mahoney  v.  MetK^olltan  Ry.,  104  Mass.  73, 
It  was  held  'that  the  fact  that  the  plaintiff 
saw  the  obstruction  created  by  the  defend- 
ant, and  knew  its  dangerous  character,  is 
not  conclusive  proof  that  he  was  negligent 
In  attempting  to  pass  it  A  person,  who  in 
the  lawful  use  of  a  highway,  meets  with  an 
obstacle,  may  yet  proceed  if  It  is  consistent 
with  reasonable  care  so  to  do;  and  this  is 
generally  a  question  for  the  Jury,  depending 
upon  the  bature  of  the  obstruction  and  all  of 
the  circumstances  surrounding  the  party. 
In  the  case  at  bar,  if  the  plaintiff  had  rea- 
sonable cause  to  believe  that  be  could  pass 
the  obstruction  In  safety,  and  .used  reasona- 
ble care  in  that  attempt,  he  is  entitled  to 
recover.'  •  •  •  we  think  the  law  in  a 
case  of  this  kind  Is  that,  only  when  the  na- 
ture of  the  obstruction  Is  such  that  the  court 
can  say,  that  It  is  not  consistent  with  reason- 
able prudence  and  care  that  any  person  hav- 
ing knowledge  of  the  obstruction  should  pro- 
ceed to  pass  over  It  In  the  manner  attempted, 
can  the  court  rule  that  such  knowledge  pre- 
vents tlie  plaintiff  from  maintaining  his  ac- 
tion. •  •  •••  In  Pomfrey  v.  Saratoga 
Springs,  104  N.  Y.  469.  11  N.  E.  43,  the  dam- 
age sued  for  was  occasioned  by  a  fall  sus- 
tained In  attempting  to  pass  over  an  em- 
bankment of  snow  and  ice  which  had  accu- 
mulated upon  the  sidewalk.  The  defendant 
requested  the  court.  In  effect,  to  charge  the 
Jury  that  If  the  plaintiff  saw  the  obstruction, 
and  chose  to  attempt  to  pass  over  it,  and  not 
go  around  it,  she  could  not  recover.  The  ac- 
tion of  the  trial  Judge  In  refusing  to  give 
such  instruction  was  approved  by  the  Court 
of  Appeals;  the  court  saying:  "The  charge 
of  the  Judge  sufficiently  laid  down  the  rule 
of  law  as  to  plalntlfTs  contributory  negli- 
gence, and  it  would  not  have  been  proper  for 
the  Judge  to  charge,  as  matter  of  law,  that  it 
was  negligence  for  the  plaintiff,  under  the 
circumstances  disclosed  In  this  case,  to  at- 
tempt to  pass  over  the  embankment"— quot- 
ing authorities.  In  Sandwich  v.  Dolan,  141 
111.  430,  31  N.  B.  416,  the  court  uses  this  lan- 
guage: "These  instructions  were  properly 
refused.  They  announce.  In  substance,  th» 
proposition,  that,  where  a  party  goes  upon 
a  sidewalk  which  he  knows  to  be  in  a  dan- 
gerous condition,  be  is  thereby  guilty  of  neg- 
ligence per  se.  Such  Is  not  the  law."  Again, 
in  Bloomlngton  v.  Chamberlain,  104  111.  268, 
an  Instruction  was  held  to  be  erroneous 
which  told  the  Jury  that  "the  law  required 
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the  plaintiff  to  go  oat  In  the  street,  and  pass 
around  the  walk,  If  she  knew  It  was  defec- 
tive." In  Graham  v.  Oxford,  105  Iowa,  70S, 
75  N.  W.  473,  the  court  said :  "It  Is  not  true 
that  one  who  knows  of  a  defect  In  a  walk  Is 
necessarily  guilty  of  negligence  If  he  attempt 
to  pass  over  It.  Much  depends  upon  the 
character  of  the  defect,  the  occasion  for 
passing  OTer  it,  and  the  care  used  in  doing 
so.  If  a  person  knows  of  a  defect  in  a  walk, 
but  l)elieves  that  it  can  be  passed  in  safety 
by  the  exercise  of  ordinary  care,  and  he  is 
Justified  as  a  reasonably  prudent  man  In 
holding  that  belief,  be  is  not  negligent  In  at- 
tempting to  pass  over  it  In  an  ordinarily 
careful  and  prudent  manner."  There  are 
numerous  other  cases  to  the  same  effect,  but 
we  deem  these  sutflclent  to  show  the  general 
trend  of  the  decisions,  as  well  as  the  rule 
they  establish. 

The  rule  thus  laid  down  is  the  only  one 
entirely  consistent  with  reason.  'To  hold 
that  the  mere  use  of  a  defective  street  or 
highway  with  knowledge  of  such  defect  la 
negligence  would,  in  many  cases,  work  great 
hardship  and  Inconvenience.  We  think  It  can 
be  legitimately  said  that.  In  the  majority  ot 
cases  where  defects  occur  in  a  highway  or 
street,  the  continued  use  of  It  Is  not  so  dan- 
gerous that  it  In  itself  would  amount  to  neg- 
ligence on  the  part  of  the  user.  In  such 
cases  the  use  may  be  entirely  safe  and  free 
from  danger  If  due  care  and  prudence  Is  ex- 
ercised. What  Is  due  care  under  the  cir- 
cumstances of  each  case  must  be  a  question 
for  the  jury.  Was  the  alleged  defect  in  the 
case  at  bar  so  dangerous  that  no  person  of 
ordinary  care  and  prudence  would  have  at- 
tempted to  use  it,  and  did  such  use  give  rise 
to  the  inference  of  negligence  on  the  part 
of  the  plaintiff  ?  It  was  In  evidence  that  this 
crossing  was  put  there  by  one  WllUman,  over- 
seer of  the  workmen  digging  the  trench,  and 
that  It  had  l>een  used  continuously  by  the 
plaintiff  and  the  public  generally.  Plaintiff 
had  used  it  very  frequently  and  just  a  few 
hours  before  bad  crossed  there  in  order  to 
enter  the  carriage  in  which  she  was  riding. 
It  requires  no  vivid  imagination  to  con- 
ceive by  the  use  of  ordinary  care,  the  cross- 
ing in  question  could  be  safely  used.    The 


length  of  it  was  only  between  two  and  three 
feet,  and  the  width  was  over  eighteen  inches. 
The  very  idea  that  It  was  so  dangerotw  that 
no  person  of  ordinary  prudence  woold  use 
It  is  negatived  by  the  fact  that  scores  of 
persons  had  used  it  lx>th  In  the  daytime  and 
at  night  Whether  the  plaintiff  in  this  case 
exercised  due  care  under  all  of  tbe  circum- 
stances of  the  case  is  a  question  of  fact  for 
the  jury,  unless  there  is  no  evidence  going  to 
show  such  care  on  her  part  The  statute 
under  which  the  action  was  brought  requires 
the  plaintiff  to  show  that  she  was  not  n^li- 
gent.  This  must  be  alleged  in  the  complaint 
as  one  of  the  miateriai  allegatlona  thereof. 
Walker  v.  Chester  Co.,  40  S.  C.  342,  18  S.  E. 
93C.  Then  If  there  Is  any  evidence  going  to 
sustain  it,  a  nonsuit  would  be  improper. 
Blakely  v.  Laurens  Co.,  55  S.  C.  422,  33  8. 
E.  503.  In  this  case  there  was  snch  evidence: 
The  plaintiff  testified  tliat  as  she  got  ont  of 
the  carriage  she  felt  her  way  over  the  gronnd 
very  cautiously  with  her  feet;  that  she  was 
always  a  careful  person.  This  was  some  evi- 
dence going  to  establish  this  aUegatlon  of  the 
complaint  It  certainly  should  have  beoi 
passed  upon  by  the  Jury.  It  was  for  tiiat  tri- 
bunal alone  to  say  whether,  under  the  cl^ 
cumstances,  the  plaintiff  did  exercise  due 
care.  Likewise,  it  was  its  province  to  sa; 
whether  or  not  the  crossing  in  question  was 
used  by  the  public  generally  with  tbe  consent 
and  acquiescence  of  the  defendant.  It  is  true 
that  tbe  evidence  on  this  point  was  objected 
to,  but  it  was  admitted,  and  on  considering 
the  nonsuit  this  court  will  not  pass  on  its 
competency.  Lewis  v.  Hinson,  64  S.  C  580, 
43  S.  E.  15.  Hence  the  motion  for  nonsuit 
should  have  been  refused. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 

On  Rehearing. 

PER  CDRIAM.  After  careful  considera- 
tion of  the  petition  herein,  this  court  is  satis- 
fied that  no  material  question  of  law  or  of 
fact  has  been  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petition  for 
a  rehearing  be  dismissed  and  that  the  order 
heretofore  granted  staying  tbe  rendttltar  be 
revoked. 
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BLAND  et  al.  ▼  BEASLET  et  al. 

(Sapreme  Court  of  North  Carolina.    Oct  10, 
1907.) 

1.  Bjvotuxnt— RiOHT  or  AcnoR— Defenbm. 

The  rule  that  under  St.  32  Hen.  VIII  (Code 
1883,  8  1333),  making  void  a  conveyance  of 
premises  in  the  adverse  possession  of  another, 
an  action  of  ejectment  would  not  lie,  was  modi- 
fled  b.v  Code  1883,  S  177,  now  .Revisal  1005,  S 
400;  providing  that  a  grantee  may  maintain  an 
action  in  his  own  name,  notwithstanding  his 
conveyance  or  that  of  one  under  whom  he  claims 
is  void  by  reason  of  the  premises  having  l)een  in 
the  adverse  possession  of  another  at  the  time  of 
conveyance,  and  section  1333  was  expressly  re- 
pealed by  Pnb.  Laws  1809,  p.  138,  c.  42. 

2.  Adverse    Possession— NECESsrrr   or   Ao- 

T0AI.  POBSESBION. 

Where,  in  ejectment,  the  legal  title  is  shown 
to  be  in  plaintiff,  and  neither  party  is  in  posses- 
pion,  the  law  carries  the  seisin  to  plaintiff  "within 
Revisal  1905,  i  .TSS,  barring  an  action  for  recov- 
ery of  land,  unless  it  appear  that  plaintiff  oi 
those  nnder  whom  he  claims  were  "seised  or 
possessed  of  the  premises"  within  20  year*  be- 
fore bringing  the  action. 

3.  Same— What  Constitutes. 

Possession  for  seven  years  under  color  of 
title,  to  bar  the  entry  of  one  shown  to  be  or  to 
have  been  the  real  owner,  must  be  continuous, 
uninterrupted,  and  manifested  by  distinct  and 
unequivocal  acts  of  ownership. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §{  65-76.] 

4.  Save— Pbesdmftions. 

Under  the  express  provisions  of  Revisal 
1905,  {  386,  the  person  establishing  a  legal  title 
to  premises  in  ejectment  is  presumed  to  liave 
been  possessed  within  the  time  required  by  law, 
and  the  occupation  of  the  premises  by  any  other 
person  to  have  been  under  and  in  subordination 
to  the  legal  title,  unless  such  possession  is  shown 
to  have  been  adverse. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty ;    Long,  Judge. 

Ejectment  by  J.  T.  Bland  and  others 
against  L  A.  Beasley.and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

L.  A.  Beasley,  H.  L.  Stevens,  C.  D.  Weeks, 
and  Shepherd  &  Shepherd,  for  appellants. 
J.  D.  Kerr,  Jas.  O.  Oarr,  Simmons,  Ward  & 
Allen,  E.  K.  Bryan,  and  C.  E.  McCnllen,  for 
appellees. 

CLARK,  0.  J.  Action  to  recover  land. 
The  defendants  excited  because  the  court 
refused  to  charge  the  Jury,  as  prayed,  that, 
the  plaintiffs  having  failed  to  show  actual 
possession  in  themselves  or  in  those  under 
whom  they  claim  within  20  years  before  this 
action  was  begun,  they  cannot  recover.  The 
plaintiffs  acquired  their  title  within  said  pe- 
riod, the  defendant  being  then  in  iMssessIon. 
An  action  of  ejectment  could  not  have  been 
maintained  under  St  32  Hen.  VIII  (Code 
1883,  {  1333),  which  made  a  conveyance  un- 
der such  circumstances  void,  but  that  rule 
was  modified  by  Code  1883.  {  177,  now  Re- 
visal 1905,  f  400,  which  provides  that  "an 
action  may  be  maintained  by  a  grantee  of 
real  estate  in  bis  own  name,  whenever  be  or 
any  grantor  or  other  person  through  whom 
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be  may  derive  title  might  maintain  such  ac- 
tion, notwithstanding  the  grant  of  such 
grantor,  or  other  conveyance  be  void  by  rea- 
son of  the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  such 
grantor  or  other  person  at  the  time  of  the  de- 
11  very  of  such  grant  or  other  conveyance." 
Johnson  v.  Prarie,  94  N.  C.  773;  Osborne  v. 
Anderson,  89  N.  C.  261.  Indeed,  section 
1333  of  the  Code  has  beoi  later  totally  re- 
pealed by  chapter  42,  p.  188,  Pub.  Laws 
1899,  and  hence  does  not  appear  in  the  Re- 
visal at  all. 

It  will  be  noted  that  this  defense  is  not 
under  Revisal  1905,  {  884,  for  the  defendants 
did  not  prove  "20  years'  adverse  possession." 
It  is  true  that  Revisal  1905,  t  383,  debars  the 
plaintiffs  from  maintaining  an  action  for  re- 
covery of  realty,  unless  It  appear  that  they 
or  those  under  whom  they  claim  were  "seised 
or  possessed  of  the  premises"  in  question 
within  20  years  before  beginning  the  action. 
But  the  defendants  have  not  shown  20  years' 
possession,  and,  the  plaintiffs  having  shown 
the  legal  title,  the  law  carries  the  seisin  to 
the  party  having  the  legal  title,  when  nei- 
ther is  in  possession.  His  honor  was  correct 
in  charging  the  jury  that  "the  possession  for 
seven  years  under  color  of  title  must  be 
continuous,  uninterrupted,  and  manifested 
by  distinct  and  unequivocal  acts  of  owner- 
ship to  bar  the  entry  of  one  shown  to  be  or 
to  have  been  the  real  owner,  and,  when  the 
title  Is  claimed  by  adverse  possession,  the 
burden  is  on  him  who  relies  upon  such  claim 
to  show  continuous  possession.  There  is  no 
presumption  that  the  possession  of  real  es- 
tate Is  adverse."  Monlt  v.  Wilmington,  137 
N.  C.  322,  49  S.  E.  345.  Revisal  1905,  8  386. 
provides  that  possession  by  another  shall  be 
deemed  "to  have  been  under  and  in  subordi- 
nation to  the  legal  title,"  unless  such  posses- 
sion is  shown  to  have  been  adverse. 

There  was  evidence  suflScient  to  go  to  the 
jury  to  locate  the  grants  and  conveyances 
under  which  the  plaintiffs  claimed.  The 
other  exceptions  need  no  discussion.  The 
case  was  largely  one  for  the  Jury  on  the  evi- 
dence as  to  the  location  of  the  land  In  dis- 
pute; and.  upon  a  thorough  consideration  of 
the  exceptions,  we  find  no  errdt  of  wtilcb 
the  defendants  have  cause  to  complain. 

No  error. 


HORTON  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  North   Carolina.    Oct   10, 
1907.) 

1.  Masteb  and  Skbvant— Injubies  to  Serv- 
ant—Neoligence— Question  FOB  JOBT. 
Where  plaintiff  was  injured  by  the  alleged 
negligence  of  his  fellow  servant,  for  which  de- 
fendant was  responsible  as  provided  by  Revisal 
1905,  8  2G46,  in  dropping  the  end  of  the  main 
rod  of  an  engine  while  plaintiff  was  endeavoring 
to  adjust  it,  and  plaintiff  testified,  without  con- 
tradiction, both  that  his  fellow  servant  "dropped 
his  end  of  the  rod"  and  "that  the  rod  slipped 
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from  his  hand,"  whether  the  servant  wu  negli- 
gent waa  for  the  jury. 

[Ed.  Note.— For  cases  In  point,  gee  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1051-1067.] 

2.  Same— Pbesphption  or  Neolioenck. 

The  dropping  of  the  rod  was  not  in  itself 
conclusive  of  negligence  on  the  part  of  such  fel- 
low servant,  nor  did  it  raise  a  presumption  of 
negligence,  though  it  was  some  evidence  thereof. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol   34,  Master  and  Servant,  {{  881,  891.] 

8.  Sake— Dotty  to  Fubnisk  Competent  As- 
sistants. 

Where  defendant  ordered  plaintiff  to  repair 
an  engine,'  it  was  defendant's  daty  to  furnish 
plaintiff  competent  assistants,  who  would  exer- 
cise ordinary  care  in  performing  the  work. 

[Ed.  Mote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  334.] 

4.  TBiAii— Rbk)uest  to  Chaboe. 

Where  the  court  charged  that  the  fact  that 
plaintiff  was  injured  while  in  defendant's  em- 
ploy  was  "no  evidence  of  negligence,"  and 
that  the  fact  that  plaintifTs  fellow  servant 
dropped  the  engine  rod  b:^  which  plaintiff  was 
injured  raised  no  presumption  of  negligence,  and, 
if  unsupported  by  other  evidence  from  which  the 
jury  could  reasonably  infer  negligence,  was  not 
proof  of  negligence,  the  court  did  not  err  in  re- 
fusing to  charge  that,  if  the  jury  found  from  the 
facts  that  there  were  no  attending  circumstances 
from  which  they  could  reasonably  infer  negli- 
gence, other  than  the  unexpected  falling  of  the 
rod  on  plaintiff's  arm.  they  should  find  that  the 
defendant  was  not  negligent. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  TrUl,  gS  651-6.59.] 

5.  Same— Assumed  Factts— Applicabilitt  to 

Evidence. 

Where  plaintiff  was  injured  by  his  fellow 
servant  dropping  his  end  of  an  engine  rod  while 
plaintiff  was  endeavoring  to  adjust  it,  and  there 
was  no  evidence  as  to  why  he  dropped  it,  a  re- 
quest that,  if  "there  were  no  attending  circum- 
stances" from  which  the  jury  could  reasonably 
infer  negligence  other  than  the  fact  of  the  un- 
explained falling  of  the  rod,  etc.,  was  properly 
refused  as  assuming  the  evidence  showed  an 
"unexplained  falling  of  the  rod." 

Appeal  from  Superior  Court,  Vance  Coun- 
ty; Biggs,  Judge. 

Action  by  W.  R.  Horton  against  the  Sea- 
board Air  Line  Railway.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Action  for  personal  Injury  sustained  by 
plaintiff  while  In  employment  of  defendant 
Plaintiff  testified  that  he  was  at  the  time 
of,  and  ba^  been  for  many  years  before,  the 
Injury  complained  of,  in  the  employment  of 
defendant  as  yard  locomotive  engineer  at 
Henderson,  N.  C;  that  on  December  10, 190S, 
Mr.  Clark,  the  traveling  engineer  of  defend- 
ant, who  had  charge  of  Its  engines  and  the 
duty  of  looking  after  them,  came  to  Hender- 
son and  told  him  that  the  front  end  of  the 
engine  was  In  bad  condition  and  must  be 
fixed  at  once.  Plaintiff  told  Clark  that  the 
brass  was  worn  out  and  that  he  could  not 
fix  It.  Clark  said  that  it  must  be  done;  that 
plaintiff  must  fix  It  at  once.  Plaintiff  told 
him  that  he  would  do  the  best  he  could  with 
It;  that  he  bad  no  tools.  He  said  that  it 
must  be  done  that  night  It  snowed,  and  the 
wind  blew  "as  hard  as  you  ever  saw  It." 
When  plaintiff  quit  work,  he  backed  down  to 


a  yard  and  bought  some  wood.  Seageare  was 
fireman  on  engine.  Plaintiff  says:  "We  were 
working  on  the  main  rod.  SeagrsTe  bad 
never  seen  a  rod  taken  down  before,  and 
didn't  look  like  he  knew  anything  about  it 
I  was  trying  to  enter  the  rod  Into  the  back 
end  of  the  strap,  when  bis  end  slipped  out 
of  bis  band  and  jerked  my  hand  down  on  the 
rod.  He  dropped  bis  end  of  the  rod.  I  bad 
hold  of  the  other  end  of  the  rod.  It  mashed 
my  arm.  It  was  eight  or  ten  feet  long.  It 
was  about  half-past  10  or  11  o'clock  at  night 
when  I  got  through  fixing  the  engine."  He 
testified  that  certain  tools  were  necessary  ti> 
do  the  work,  that  he  purchased  a  file  himself, 
and  that  It  was  necessary  to  have  one  man 
to  help  him.  The  foregoing  is  all  of  the  evi- 
dence In  regard  to  the  time,  place,  manner, 
etc.,  of  the  Injury.  There  was  evidence  In 
regard  to  the  condition  of  the  engine  and  of 
the  work  to  be  done  on  It,  and  of  the  char- 
acter and  extent  of  the  Injury,  none  of  which 
Is  necessary  to  set  out  in  detail  for  the  pur- 
pose of  passing  upon  the  exceptions  referred 
to  and  relied  upon  In  the  defendant's  brief. 
Defendant  moved  for  judgement  of  nonsuit 
Motion  denied.     Defendant  excepted. 

The  usual  Issues  were  submitted  to  the 
jury.  His  honor,  after  stating  the  conten- 
tions of  the  parties,  among  other  in8tmction< 
not  excepted  to,  charged  the  Jury:  "As  be- 
tween master  and  servant,  the  mere  fact  of 
the  servant  being  injured  while  In  his  employ 
is  not  prima  facie  evidence  of  negligence,  and 
the  burden  is  upon  the  servant  to  prove  the 
Injury  was  caused  by  the  master,  and  be 
must  show  that  the  injury  was  the  result  of 
his  negligence.  It  Is  not  sufficient  to  show 
that  he  was  Injured.  He  must  go  farther  and 
show  the  cause  of  the  Injury,  and  that  it  was 
the  result  of  negligence  of  some  agent  of  the 
master,  and  that  It  was  this  negligence  that 
was  the  proximate  cause  of  the  injnry.  So 
much  for  the  questions  of  law  which  I  shall 
give  you  to  guide  you  and  control  yonr  ac- 
tions In  determlplng  the  first  issue.  Now, 
applying  these  rules  to  the  facts  In  the  case, 
you  must  determine  whether  Mr.  Horton  was 
Injured  by  the  negligence  of  the  defendant's 
fireman,  Mr.  Seagrave,  and  whether  that  n%- 
llgence  was  the  cause  of  the  Injury,  If  yon 
find  that  Mr.  Horton  sustained  an  injury. 
Did  the  defendant  railroad,  through  its 
agent,  fail  to  exercise  pn^er  care,  as  I  have 
explained  to  you.  In  handling  this  rod?  And 
was  such  negligence  the  proximate  cause  of 
the  plaintiff's  injury.  If  you  find  he  was  in- 
jured, as  claimed  by  him  on  or  about  Decem- 
ber 10,  1903?  That  is  the  question  which  yoo 
must  determine  with  reference  to  the  first 
Issue."  His  honor  explained  the  evidence  and 
directed  the  attention  of  the  Jury  to  the 
several  Issues  and  phases  of  the  case.  To 
this  there  is  no  exception. 

Defendant  requested  his  honor  to  give  the 
following  special  instructions: 

"As  between  master  aM  servant,  the  mere 
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fact  tbat  the  servant  Is  injured  while  in  bis 
empioy  Is  not  prima  fade  negligence,  and  Is 
no  evidence  of  negligence."  This  prayer  was 
given;  the  conrt  adding:  "But  the  burden  of 
proof  is  upon  the  servant  to  prove  tbat  his 
injury  Is  caused  by  the  negligence  of  the 
master," 

"Upon  the  whole  evidence,  if  the  Jury  be- 
lieve It,  they  will  answer  the  first  Issue  "No.* 
Refused,  and  the  defendant  excepts. 

"The  mere  fact  that  plaintiff's  arm  was 
Injured  while  in  the  employment  of  the  de- 
fendant is  no  presumption  of  negligence." 
The  court  gave  this  instruction. 

"The  mere  fact  that  Joseph  Sengrave  drop- 
ped the  rod  is  no  presumption  of  negligence." 
The  court  gave  this  instruction. 

"The  general  rule  is  that  the  mere  fact 
and  proof  of  injury,  unsupported  by  other 
evidence  of  negligence,  or  any  attending  cir- 
cumstances whereby  the  Jury  can  reasonably 
Infer  negligence,  is  not  a  presumption  of 
negligence;  and  if  the  Jury  should  find  from 
the  facts  in  this  case  there  are  no  attending 
circumstances  from  which  they  can  reason- 
ably Infer  negligence,  other  than  the  bare 
fact  of  the  unexplained  falling  of  the  rod 
upon  the  plaintilTs  arm,  they  will  answer  the 
first  issue  *No.' "  His  honor  gave  the  first 
part  of  the  instruction,  but  omitted  to  give 
the  latter  part,  to  wit:  "And  If  the  Jury 
should  find  from  the  facts  in  this  case  tbat 
there  are  no  attending  circumstances  from 
which  they  can  reasonably  Infer  negligence, 
other  than  the  bare  fact  of  the  unexplained 
falling  of  the  rod  np<»i  the  plaintlfTs  arm, 
they  will  answer  the  first  Issue  'No.' "  De- 
fendant excepted. 

There  was  Judgment  upon  the  verdict.  De- 
fendant appealed. 

Day,  Bell  &  Allen,  for  appellants.  T.  M. 
FIttman  and  J.  0.  Kittrell,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Defendant,  in  the  well-prepared  brief 
and  the  oral  argument  of  counsel,  alleges  as 
the  first  ground  for  a  reversal  of  the  Judg- 
ment the  refusal  of  his  honor  to  direct  Judg- 
Doent  of  nonsuit  This  contention  Involves 
the  proposition  tbat  there  was  no  evidence 
of  negligence  fit  for  the  consideration  of  the 
jury.  It  is  conceded  that  plaintiff  was  in 
the  line  of  his  duty,  acting  by  direction  of  an 
employs  of  the  company  having  the  power 
to  give  the  order,  and  that  Seagrave,  whose 
alleged  negligence  was  In  dropping  the  rod 
from  bis  hand,  was  a  fellow  servant  for 
whose  negligence  defendant  is  liable  under 
the  fellow  servant  law.  Revlsal  1905,  f  2846. 
Is  there  any  evidence  that  Seagrave  "drop- 
ped bis  end  of  the  rod"?  The  plaintiff 
swears  to  it,  and  he  is  not  contradicted. 
Seagrave  is  not  Introduced  by  either  party. 
It  is  true  tbat  plaintiff  also  used  the  expres- 
sion, "The  rod  slipped  from  his  hand."  It 
was  for  the  Jury  to  say  which  was  the  cor- 
rect ftatementi    If  he  dropped  the  end  of 


the  rod  while  plaintiff's  arm  was  In  a  posi- 
tion to  be  injured  thereby.  It  certainly  con- 
stituted some  evidence  from  which  the  Jury 
may  have  Inferred  negligence.  It  was  his  du- 
ty to  hold  the  rod — to  use  such  physical 
power  as  was  at  his  command  to  prevoit  It 
from  dropping.  The  dropping  of  the  rod 
was  not  conclusive,  nor,  as  his  honor  charg- 
ed the  Jury,  did  it  raise  a  presumption  of 
negligence;  but  it  was  certainly  some  evi- 
dence thereof.  In  this  connection  his  honor 
said  to  the  Jury:  "In  determining  the  ques- 
tion as  to  whether  the  agent  of  the  defend- 
ant was  or  was  not  negligent  in  dropping  or 
letting  the  rod  slip,  if  you  find  he  dropped  or 
let  it  slip,  the  question  of  whether  he  acted 
AS  a  reasonably  prudent  man  would  have 
acted  under  similar  circumstances  must  be 
considered;  the  burden  being  upon  the  plain- 
tiff to  satisfy  you  by  greater  weight  of  evi- 
dence that  the  agent  did  not  exercise  prop- 
er care.  If  you  are  satisfied  by  the  greater 
weight  of  evidence  that  the  agent  did  not  ex- 
ercise proper  care,  that  he  was  negligent,  and 
that  this  negllgaice  was  the  proximate  cause 
of  the  plaintlfTs  injury,  then,  as  I  have  ex- 
plained. It  Is  your  duty  to  answer  the  first 
issue  'Tes.'  If  you  are  not  satisfied  by  tbe 
greater  weight  of  evidence  that  he  was  neg- 
ligent, or  that  it  was  the  proximate  cause 
of  plaintiff's  Injuries,  you  will  answer  that 
issue  'No.'"  His  honor  carefully  explained 
to  the  Jury  that  the  burden  of  proof  was 
upon  the  plaintiff,  not  only  to  show  that  Sea- 
grave let — that  is,  permitted — ^the  rod  slip 
or  drop  from  his  band,  but  that;  he  failed 
to  exercise  the  care  of  a  prudent  man  to  pre- 
vent its  doinjT  so.  There  is  no  suggestion 
tbat  the  rod  slipped  or  dropped  because  of 
its  weight,  or  that  Seagrave  did  not  have 
physical  strength  sufScient  to  hold  It;  that 
It  was  too  heavy  for  one  man  to  hold.  It 
Is  true  tbat  plaintiff  says:  "I  should  say  that 
it  weighed  400  or  500  pounds.  I  never  weigh- 
ed one."  Defendant's  witnesses  say  tbat  It 
did  not  weigh  to  exceed  75  pounds.  It  was 
the  duty  of  defendant,  when,  by  its  agent,  it 
ordered  plaintiff  to  fix  the  engine,  to  furnish 
a  competent  man  to  assist  him,  who  would 
exercise  reasonable — ^that  is,  ordinary — care 
in  holding  tbe  rod.  If  it  failed  to  do  so, 
there  was  negligence;  and,  if  such  n^II- 
gence  was  tbe  proximate  cause  of  tbe  injury, 
It  was  actionable. 

We  have  examined  the  cases  relied  upmi  by 
defendant.  Bryan's  Case,  128  N.  O.  387,  38 
S.  E.  914;  Alexander's  Case,  182  N.  C.  428, 
43  S.  E.  1003.  We  do  not  think  them  con- 
clusive of  the  question  presented  by  this 
record.  Certainly,  if  it  Is  the  duty  of  one  to 
hold  up  an  Iron  rod  while  another  person 
is  in  a  position  with  reference  to  It  that 
dropping  it  will  injure  him,  the  duty  is  im- 
posed upon  tbe  person  so  holding  to  use  or- 
dinary care  to  prevent  it  from  dropping.  In 
the  absence  of  any  explanation  why  he  "drop- 
ped" it,  is  it  not  a  reasonable  Inference  that 
he  failed  to  exercise  ordinary  care?     The 
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principle  govemlng  cases  of  this  kind  has 
been  so  folly  and  so  recently  discussed  by 
OB  that  we  deem  it  only  necessary  to  cite 
tbe  last  one,  In  which  Mr.  Justice  Hoke  re- 
views all  of  them.  Fitzgerald  ▼.  Railroad. 
141  N.  C.  530,  54  S.  a  391,  6  li.  R.  A.  (N. 
S.)  337.  We  are  all  of  the  opinion  that  bis 
honor  correctly  denied  the  motion  for  Judg- 
ment of  nonsuit,  or  to  direct  a  verdict  upon 
the  first  issue. 

There  is  no  exception  to  the  charge  as  giv- 
en argued  in  the  brief,  and  we  find  no  error 
therein.  Defendant,  however,  earnestly  con- 
tends that  his  honor  committed  prejudicial 
error  in  refusing  to  give  tbe  last  part  of  the 
instruction  asked.  While  it  is  settled  by  a 
number  of  cases  decided  by  this  court  that 
a  party  Is  entitled  to  formulate  a  correct 
proposition  of  law  applicable  to  phases  of  the 
testimony  and  have  it  submitted  to  the  Jury, 
it  is  equally  well  settled  that  if  tbe  court, 
either  in  its  general  instruction  or  In  re- 
sponse to  special  prayers,  has  stated  the  same 
proposition  In  a  form  equally  favorable  to 
the  contention  of  appellant,  the  failure  to 
give  such  prayer  is  not  reversible  error.  His 
honor -had  clearly  instructed  the  jury  In  re- 
spect to  the  law  applicable  to  the  testimony. 
He  had  also,  In  response  to  defendant's  pray- 
er for  special  instruction,  told  the  Jury  that 
the  mere  fact  that  plaintiff  was  injured  while 
In  the  employment  of  defendant  was  "no  evi- 
dence of  negligence";  that  the  "mere  fact 
that  Joseph  Seagrave  dropped  the  rod  is  no 
presumption  of  negligence";  and,  again,  that 
"the  mere  fact  and  proof  of  injury,  unsup- 
ported by  other  evidence  of  negligence  or  any 
attending  circumstances  whereby  the  jury 
can  reasonably  infer  negligence,  is  not  a 
presumption  of  negligence."  We  are  unable 
to  see  how  much  more  strongly  his  honor 
could  have  put  defendant's  contention,  unless 
he  had  instructed  them  that  there  was  no 
evidence  of  negligence.  Having  submitted  the 
gnestlon  of  negligence  to  the  Jury  upon  the 
theory  that  If  they  found  that  Seagrave  drop- 
ped the  rod,  etc.,  we  do  not  perceive  how 
he  could  have  said  to  them  that,  if  they 
found  no  attending  circumstances,  they  must 
find  that  there  was  no  negligence.  Plaintiffs 
contention  was  that,  in  the  absence  of  "at- 
tending circumstances"  explaining  why  he 
dropped  the  rod,  the  Jury  should  infer  that 
he  did  so  negligently;  that  he  was  not  ex- 
ercising due  care.  To  have  given  the  in- 
struction asked  would  have  been  to  reason 
In  a  circle,  and  withdraw  from  the  Jury  In- 
directly the  very  question  which  he  had  sub- 
mitted to  them.  It  was  the  unexplained 
dropping  of  the  rod  which  plaintiff  relied  up- 
on to  maintain  his  contention. 

It  will  be  further  noted  that  the  Instruc- 
tion assumes  that  the  evidence  showed  an 
"unexplained  falling  of  the  rod."  This  as- 
sumption baa  no  support.  All  of  the  evidence 
Is  that  Seagrave  "dropped  the  rod,"  or  that 
it  "slipped"  from  bis  hand.  It  has  been 
frequently  held  that,  where  the  duty  is  im- 


posed of  securely  fastening  an  object  the 
falling  of  which  endangers  life  or  limb  of 
one  to  whom  the  person  owes  the  duty  of 
fastening  the  object,  the  falling  of  It  unex- 
plained Justifies  the  Inference  that  it  was 
not  securely  fastened.  Winpelmann  v.  Cal- 
loday,  88  Md.  92,  40  Atl.  1078;  Gerlach  v. 
Edelmeyer,  88  N.  Y.  645;  Kearney  v.  Rail- 
road. L.  R.  5  Q.  B.  411;  and  other  cases 
cited  in  Womble  v.  Grocery  Co.,  135  N.  C. 
474,  47  S.  E.  493.  Here  Seagrave  was  an 
intelligent  human  being,  knew  the  conditions 
and  the  duty  which  he  owed  plaintiff,  and 
almost  certain  injury  to  him  if  he  dropped 
the  rod.  If  there  were  "attending  circum- 
stances" explaining  why  he  did  so,  as  if  his 
hands  were  benumlied  by  cold,  or  be  was 
taken  suddenly  sick,  or  for  any  reason  he 
was  suddenly  disabled,  it  was  open  to  de- 
fendant to  show  such  conditions.  The  in- 
struction asked  is  not  perfectly  clear;  but, 
as  we  Interpret  the  language,  his  honor  cor- 
rectly declined  to  give  it.  The  case  has  been, 
so  far  as  an  examination  of  the  record  dis- 
closes, fairly  tried,  and  every  phase  of  the 
testimony  submitted  to  the  jury  with  correct 
instructions  in  respect  to  the  law. 
The  judgment  must  be  affirmed. 


BAIiTHROP  V.  TODD  et  aL 

(Supreme  C!onrt  of  North  Carolina.    Oct  3, 
1907.) 

DKEns— Cakckllattoh — CoimnENTZAi,  Rbx.A'- 

TioNs— Bdbden  of  Pboov. 

Where,  in  a  suit  by  a  grantor  to  set  aside 
a  deed  conveying  without  consideration  her  en- 
tire real  estate  to  her  sister,  the  evidence  showed 
that  the  grantor  was  feeble  and  Illiterate,  and 
reposed  confidence  In  her  sister  and  her  husband, 
a  confidential  relation  was  shown ;  and  the  gran- 
tee, to  sustain  the  deed,  most  show  the  good 
faith  of  the  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  {  587.) 

Appeal  from  Superior  Court,  Nash  Cotm- 
ty;  Biggs,  Judge. 

Action  by  Zaney  Balthrop  against  James 
H.  Todd  and  another.  From  a  judgment  of 
nonsuit,  plaintiff  appeals.  Rewsed,  and 
new  trial  granted. 

Jacob  Battle,  for  appellant  F.  S.  SpmlU. 
for  appellees. 

BROWN,  J.  It  Is  in  evidence  that  on 
March  1, 1900,  the  plaintiff,  a  feeble  old  wo- 
man, approaching  70  years,  conveyed  her 
entire  landed  estate,  consisting  of  three 
tracts,  to  her  sister,  Sarah  J.  Todd,  with 
whom  (she  and  her  husband.  James  H.  Todd) 
tbe  plaintiff  had  made  her  home  for  some  14 
years.  No  money  was  paid  or  promised,  and 
at  the  time  the  defendants  did  not  claim  that 
plaintiff  owed  them  a  penny.  Plaintiff  had 
no  other  property  whatever,  exc^t  $108,  to 
support  herself.  In  her  advanced  age  and 
enfeebled  condition,  she  leaned  upon  her 
brother-in-law  and  sister,  and  reposed  troat 
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and  confidence  In  tbem.  Plaintiff  'was  a 
widow,  childless,  could  not  read  and  write, 
and  was  in  bad  healtb.  Shortly  before  the 
deeds  were  executed,  Todd  told  a  neighbor  that 
the  plaintiff  had  some  money  and  land;  that  he 
was  going  to  promise  to  talte  care  of  her  dur- 
ing her  life  and  thus  get  her  property,  and, 
after  he  got  It,  he  was  going  to  drop  her.  He 
told  the  plaintiff  that  her  brother  Intended  to 
have  a  guardian  appointed  for  her,  and  then 
she  could  uo  longer  control  her  own  property. 
She  doubtless  thought  that  it  was  necessary 
to  do  as  her  brother-in-law  told  her  to  do 
In  order  to  retain  control  of  her  property. 
She  asl^ed  him  if  she  could  not  mal^e  a  will. 
He  said:  "Make  a  deed.  It  will  be  best, 
as  a  will  can  be  destroyed."  James  H.  Todd 
then  procured  the  deeds  to  be  written  and 
executed  at  his  house,  reciting  a  money  con- 
sideration, although  not  a  dollar  was  paid  or 
promised,  and  no  claim  made  that  plaintiff 
owed  blm  anything. 

Clearly  his  honor  erred  In  not  submitting 
the  case  to  the  Jury  upon  appropriate  issues 
and  imder  proper  instructions.  It  Is  true 
that  the  evidence  does  not  bring  the  case 
within  either  of  the  four  definite  fiduciary 
relations  mentioned  by  Judge  Pearson  in  Lee 
y.  Pearce,  C8  N.  C.  87,  when  the  court  can 
Instruct  the  Jury  that  fraud  is  presumed  as 
matter  of  law.  But  the  evidence  discloses 
plainly  such  a  "confidential  relation"  or  "po- 
sition of  dependence"  that,  If  the  jury  find 
the  facts  to  be  as  testified  to  by  plaintiff,  the 
burden  of  proof  shifts,  and,  to  sustain  the 
validity  of  the  deeds,  the  defendant  must 
satisfy  the  Jury  of  the  bona  fides  and  legality 
of  the  transaction.  The  evidence  brings  It 
within  that  class  mentioned  by  Lord  Hard- 
wiclce  In  Chesterfield  v.  Jansen,  where  fraud 
arises  from  the  circumstances  and  condition 
of  the  immediate  parties  to  the  transaction. 
2  Pom.  Eq.  H  922,  923.  It  comes  within  the 
fourth  class  of  those  quasi  relations  of  confi- 
dence mentioned  in  Lee  v.  Pearce,  viz.,  "when 
the  relation  is  that  of  friendly  Intercourse 
and  habitual  reliance  (or  advice,"  etc.,  which 
Judge  Pearson  says  "raise  a  presumption  of 
fraud,  as  matter  of  fact,  to  pass  before  the 
Jury  for  what  It  may  be  worth."  See,  also, 
Buffalo  y.  Buffalo,  22  N.  O.  241;  Smith  y. 
Moore,  142  N.  C.  296,  55  S.  E.  275,  7  L.  R.  A. 
(N.  8.)  684;  Timmons  v.  Westmoreland,  72  N. 
C.  587;  BIgelow  on  Fraud  (1890)  p.  2S5;  2 
Pom.  Eq.  !}  928  (2),  956. 

New  trial. 


ORMONB   y.    CONNECTICUT    MUT.    LIFE 
INS.  CO. 

(Supreme  Gonrt  of  North  Carolina.    Oct  10, 
1907.) 

1.  Tbiait— Submission  of  Issues. 

No  particular  form  is  required  in  tlie  sub- 
mission of  special  issues  to  the  jury,  and,  if  they 
substantially  present  the  issues  aa  raised  by  the 
pleadings,  it  is  sufficient. 


2.  Insurance— Right  to  Pboceeds— .AiCtions 
TO  Determine— Pabties. 

In  an  action  to  recover  of  an  insnranoe  com- 
pany testator's  share  of  a  policy,  beneficiaries 
to  whom  the  insurance  company  had  paid  the 
policy  in  full  were  properly  made  parties  defend- 
ant. 

3.  PaBTIES— NONJOINDEB  OF  Necessabt  Pab- 

TiEs— Effect. 

Failure  to  poin  a  necessary  party  is  error, 
to  which  exception  lies. 

4.  Saue-^oindbb  of  Urrkoessabt  Pabties. 

Joinder  of  unnecessary  parties  either  plain- 
tiffs or  defendants  is  immaterial,  save  only  as  it 
may  affect  the  matter  of  costs. 
6.  Insurance— Assignment  of  Policy. 

No  particular  form  of  words  is  essential  to 
effect  an  assignment  or  surrender  of  a  policy 
of  insurance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  479.] 

6.  Evidence— Aoscisbions—Deolabations    of 
Testatob— Admissibility  Against  Execu- 

TOB. 

In  an  action  to  recover  of  an  insurance 
company  testator's  share  of  a  policy,  declara- 
tions of  testator  are  admissible  against  the  ex- 
ecutor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  983-985.1 

7.  Samb— Assignment  of  Policy. 

In  an  action  by  an  executor  against  an  In- 
surance company  to  recover  testators  share  of  a 
policy,  evidence  held  to  show  an  assignment  of 
testator's  interest  in  the  policy  to  his  children, 
barring  any  recovery  by  his  executor. 

Appeal  from  Sujperior  Court,  Lenoir  Coun- 
ty;   Long,  Judge. 

Action  by  T.  T.  Ormond,  executor  of  A. 
R.  Miller,  deceased,  against  the  Connecticut 
Mutual  Life  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  sues  to  recover  one-flfth  of  a  poli- 
cy of  Insurance  on  the  life  of  his  testator,  is- 
sued by  defendant  The  court  submitted  the 
following  Issues:  "(1)  Did  the  plaintiff's 
testator,  •  •  *  after  the  death  of  bis 
wife,  relinquish  any  rights  and  Interest  be 
might  have  bad  In  the  policy  from  bis  wife, 
and  surrender  said  policy  to  his  children  to 
be  kept  alive  for  their  benefit  as  alleged  in 
the  answer?  Ans.  Tes.  (2)  Did  the  defend- 
ants Hyatt  Luce,  and  E.  L.  Miller,  agreeably 
to  such  an  understanding  with  A.  R.  Miller, 
keep  alive  the  said  policy  and  pay  the  pre- 
miums according  thereon  from  year  to  year 
and  until  the  death  of  A.  R.  Miller  (plain- 
tiff's testator),  as  alleged  in  the  answer? 
Ans.  Yes."  From  the  Judgment  rendered, 
plaintiff  appealed. 

T.  T.  Ormond  and  Geo.  V.  Cowper,  for  ap- 
pellant W.  S.  O'B.  Robinson  and  F.  H. 
Busbee  &  Son,  for  appellee. 

BROWN,  J.  The  evidence  in  this  case 
tends  to  prove  that  in  1868  plaintiff's  testa- 
tor, A.  R.  Miller,  Insured  his  life  in  the  de- 
fendant company  in  the  sum  of  $10,000  for 
the  benefit  of  bis  wife,  Delia  M.  Miller,  and 
their  (our  children,  Sybil  Hyatt,  B.  L.  Miller, 
Maude  Luce,  and  ^J^^^^^^l^^^^  1884  Mrs. 
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Delia  M.  Miller  died  Intestate,  leaving  ber 
buaband,  A.  R.  Miller,  and  the  four  children 
above  named.  No  administration  was  grant- 
ed upon  her  estate.  In  1903  W.  R.  Miller  as- 
signed his  Interest  In  the  ix>llcy  to  Mrs. 
Sybil  Hyatt,  and  soon  thereafter  died,  before 
the  death  of  A.  R.  Miller.  In  Jmie,  1005,  A. 
R.  Miller  died,  leaving  a  will  In  which  Mrs. 
Luce  was  named  as  residuary  legatee.  The 
policy  was  presented  to  the  insurance  com- 
pany for  payment  by  the  three  children  and 
by  Mrs.  Hyatt,  as  assignee  of  W.  R.  Miller, 
and  the  amounts  due  were  paid  by  the  com- 
pany,  as  appears  by  the  receipts  and  releases 
of  the  beneficiaries.  The  rights  and  Interest 
of  A.  R.  Miller  having  been  relinquished  and 
surrendered  as  claimed  to  the  four  cbildr^i, 
the  company  paid  to  them  as  beneficiaries 
the  amount  of  the  policy  in  full,  without  de- 
duction. The  plaintlfT  brings  this  action  as 
executor  of  A.  R.  Miller  t»  recover  one-fifth 
of  the  amount  of  the  policy,  alleging  that  the 
Interest  of  Mrs.  Delia  M.  Miller  in  the  policy 
had  not  been  relinquished  or  surrendered  to 
the  other  beneficiaries  by  Dr.  Miller,  the  in- 
sured, who,  It  Is  admitted,  acquired  such  in- 
terest upon  the  death  of  his  wife  In  1884. 

1.  The  objection  made  by  the  plaintiff  to 
the  form  of  the  Issues  submitted  by  the  court 
to  the  Jury  is  without  merit  No  particular 
form  is  prescribed  by  law,  and.  If  the  Issues 
submitted  substantially  present  the  Issues  as 
raised  by  the  pleadings,  they  are  not  open  to 
objection.  Mace  v.  Ins.  Co.,  101  N.  C.  122,  7 
S.  E.  674.  The  Issues  submitted  in  this  case 
are  so  formulated  that  they  clearly  express 
the  controverted  facts  alleged  on  the  one  side 
and  denied  on  the  other. 

2.  Upon  application  of  the  defendant  com- 
pany, the  court  some  time  before  the  trial 
entered  an  order  making  the  beneficiaries  to 
whom  the  insurance  company  had  paid  the 
policy  in  full  parties  defendant,  to  which 
plaintiff  excepted.  The  beneficiaries  them- 
selves take  no  exception  to  the  order  of  the 
court  making  them  parties.  It  possibly  may 
be,  as  contended  by  the  plaintiff,  that  they 
are  not  strictly  speaking  necessary  parties. 
They  certainly  are  not  Improper  parties ;  and 
It  is  doubtless  best  for  the  due  administra- 
tion of  Justice  that  they  should  be  present  be- 
fore the  court  when  the  title  to  the  fund  is 
settled.  Under  our  practice,  the  failure  to 
Join  a  necessary  party  is  an  error,  to  which 
exception  may  be  properly  taken;  but  the 
Joinder  of  unnecessary  parties,  either  as 
plaintiffs  or  defendants,  is  Immaterial,  save 
only  as  it  may  affect  the  matter  of  costs. 
Rowland  v.  Gardner,  69  N.  O.  63. 

3.  It  Is  contended  by  appellant  that  the 
evidence,  In  any  view  of  it,  falls  to  establish 
an  assignment  of  A.  R.  Miller's  Interest  In 
the  policy  to  his  four  children  to  whom  the 
company  paid  the  full  amount  of  the  policy. 
No  particular  form  of  words  Is  essential  to 
effect  an  assignment  or  surrender  of  a  policy 
of  Insurance.  An  assignment  Is  substantial- 
ly a  transfer,  actual  or  constructive,  with  the 


clear  Intent  at  the  time  to  part  with  all  In- 
terest in  the  thing  transferred  and  with  a 
full  knowledge  of  the  rights  so  transferred. 
May  on  Ins.  {{  388,  390 ;  WInberry  v.  Koonce, 
83  N.  C.  351.  The  declarations  of  plaintiff's 
testator,  which  are  clearly  competent  against 
his  executor,  Indicate  that  he  did  not  care  to 
pay  the  premiums  any  longer,  and  that  he 
"turned  over"  the  written  policy  and  his  in- 
terest in  it  to  his  four  children  hereinafter 
named,  who  agreed  to  pay  the  premiums 
thereon,  and  that  after  that  the  testator  paid 
no  further  premiums.  We  think  the  two  let- 
ters signed  by  the  testator,  dated  November 
30,  1890,  and  April  13,  1893,  written  to  the 
Insurance  company  and  received  by  them  in 
due  course  of  mail,  are  clear  proof  of  an  as- 
signment or  surrender  of  all  of  the  testator's 
interest  which  he  then  had  in  the  policy  to 
his  four  children.  In  the  letter  of  April  13, 
1893,  the  testator  practically  directs  the  com- 
pany to  cancel  the  policy,  and  to  issue  "a 
separate  paid  up  policy,  the  amount  being 
divided  into  four  eqta!  parts,  and  made  pay- 
able to  the  following  individuals:  Mrs.  Syb- 
il Hyatt,  Klnston,  N.  O^  Mrs.  Maude  Luce, 
Galesvllle,  Wia,  E.  K  Miller,  Lenana,  Kan., 
and  W.  R.  Miller,  Klnston,  N.  C.  You  can 
send  them  here  to  my  care  or  to  the  above  ad- 
dresses as  you  think  best"  The  evidence 
shows  that  the  written  policy  was  dellvored 
to  Dr.  Hyatt  the  husband  of  Mrs.  SybU  Hy- 
att one  of  the  children,  for  the  benefit  of  tes- 
tator's four  children,  and  there  is  no  evidence 
that  up  to  his  death  be  exercised  any  control 
ov»  it  or  claimed  any  Interest  In  It  We 
think  there  is  abundant  evidence  to  be  sub- 
mitted to  the  Jury  that  the  two  letters  to  the 
company  were  written  by  the  testator  or  by 
his  direction  and  authority,  and  that  the 
plaintiffs  exception  on  that  ground  is  un- 
tenable. 

Upon  a  review  of  the  whole  record,  we  are 
of  opinion  that  the  case  has  been  fairly 
tried,  and  that  there  Is  no  error. 


STATE  V.  TISDAI.E. 

(Snoreme   Ooart   of   North    Carolina.    Oct   3, 
1907.) 

INTOXIOATIHO   IjIQUOBB— CimnHAi.  Pbobecu- 
TioN—lHDicTMKNT— Designation    of    Pctb- 

CHASEB.  ,  .  t 

An  indictment  charging  defendant  with  car- 
rying on  the  business  of  a  retail  liquor  dealer 
in  a  city  in  which  the  sale  of  liquor  was  pro- 
hibited by  law.  Is  Insufficient  where  It  does 
not  charge  a  sale  to  some  person  by  name,  or  to 
some  person  unknown  to  the  jurors,  notwith- 
stonding  Revisal  1905,  {  2060,  providing  that 
the  possession  of  a  license  is-sued  by  the  United 
States  to  manufacture  or  sell  at  wholesale  or 
retail  intoxicating  liquor  shall  be  prima  facie 
evidence  that  the  person  having  such  license 
is  guilty  of  doing  the  act  permitted  by  it  in 
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viofation  of  the  state  law. 


[Ed.  Note. — ^For  cashes  in  point  see  Cent  Dig. 
ol.  29,  Intoxicating  Liquors,  {{  237-239.J 

Clark,  C.  J.,  dissent^n|^^yQQQg[(> 
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Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Neal,  Judge. 

Nathan  Tlsdale  was  convicted  of  carrying 
on  tbe  business  of  retail  liquor  dealer  In  a 
city  where  the  sale  of  liquor  was  prohibited, 
and  he  appeals.    Judgment  arrested. 

W,  D.  Melver  and  R.  A.  Nunn,  for  appel- 
lant Assistant  Attorney  Oeneral  Clement, 
D.  L.  Ward,  and  L.  I.  Moore,  for  tbe  State. 

BROWN,  J.  It  is  unnecessary  to  consider 
any  of  the  exceptions  talien  by  the  defendant 
on  the  trial,  as  his  exception  to  the  bill  of 
Indictment  is  well  tal^en,  and  the  motion  to 
arrest  the  Judgment  must  be  allowed.  Tbe 
first  count  charges  tbe  unlawful  sale  of  liq- 
uor without  a  license  to  some  person,  to  the 
jurors  unlcnown,  in  violation  of  the  general 
law.  Tbe  second  count  charges  the  imlaw- 
tul  sale  to  some  person,  to  the  Jurors  un- 
known, wltbln  territory  wherein  tbe  sale  of 
liquor  la  wholly  prohibited  l^  law.  The 
third  count  is  as  follows:  "Tbe  Jurors  afore- 
said, upon  their  oaths  aforesaid,  do  further 
present:  That  the  said  Nathan  Tlsdale,  late 
of  tbe  county  of  Craven,  on  the  20tb  day  of 
September,  1906,  unlawfully  and  willfully 
did  engage  In  and  carry  on  tbe  business  of  re- 
tall  liquor  dealer,  by  selling  spirituous  and 
malt  liquor  to  divers  persons  In  tbe  city  of 
Newbem,  said  city  of  Newbem  being  an  in- 
corporated town  where  the  sale  of  spiritu- 
ous and  malt  liquors  is  forbidden  by  law, 
and  where  the  majority  of  the  qualified  vot- 
ers of  said  city  bad  voted  against  the  sale  of 
spirituous,  vinous,  and  malt  liquors  in  said 
city  and  for  prohibition,  contrary  to  tbe  form 
of  tbe  statute  In  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  tbe 
state."  Tbe  state  entered  a  nol.  pros,  as  to 
tbe  first  and  second  counts.  The  court  below 
overruled  defendant's  motions  as  to  the  insuf- 
ficiency of  the  third  count,  and  the  defendant 
was  tried  and  convicted  upon  that  count 
alone.  This  count  does  not  charge  the  de- 
fendant with  a  sale  of  liquor  to  any  specific 
person  by  name,  nor  does  It  charge  a  sale  to 
any  person  whose  name  Is  unknown  to  the 
Jurors.  It  charges  that  the  defendant  did  en- 
gage in  and  carry  on  the  general  business  of 
a  retail  liquor  dealer  In  the  city  of  Newbem, 
where  tbe  sale  of  liquor  is  prohibited  by  law. 

The  learned  counsel  for  tbe  state  rely  upon 
section  2060  of  the  Revlsal  to  sustain  the  bill. 
This  section  provides  that  the  possession  or 
issuance  to  any  person  of  a  license  to  manu- 
facture, rectify,  or  sell,  at  wholesale  or  re- 
tall,  spirituous  or  malt  liquors  by  the  United 
States  government  or  any  officer  thereof  in 
any  coun^,  city  or  town,  where  the  manu- 
facture, sale,  or  rectification  of  spirituous  or 
malt  liquors  Is  forbidden  by  the  laws  of  tbe 
state,  shall  be  prima  facie  evidence  that  tbe 
person  having  such  license,  or  to  whom  the 
same  was  Issued,  is  guilty  of  doing  the  act 
permitted  by  the  said  license,  in  violation  of 
tbe  laws  of 'this  state.    There  is  notblng  in 


It,  or  any  other  statute,  to  which  our  atten- 
tion has  been  called,  or  which  we  have  been 
able  to  find,  which  supports  the  contention 
of  the  state.  It  is  evident  tbe  General  As- 
sembly never  thought  it  necessary  to  create 
any  such  specific  ofTense  as  carrying  on  the 
general  business  of  retailing  liquor  In  terri- 
tory wbere  Its  sale  is  entirely  forbidden.  In 
such  territory  liquor  is  a  contraband,  and 
the  sale  of  It  is  a  secret  transaction.  The 
bill  of  Indictment  may  charge  a  sale  to  some 
person  by  name,  or  to  some  person  unknown 
to  the  Jurors.  It  must  charge  one  or  tbe  oth- 
er. State  V.  Stamey,  71  N.  C.  202.  In  an  In- 
dictment for  the  unlawful  sale  of  liquor,  it  is 
not  sufficient  to  charge  tbe  defendant  gener- 
ally with  the  ofTense  of  illegal  selling.  The 
facts  constituting  the  offense  must  be  set 
forth.  State  v.  Faucett,  20  N.  C.  239.  "Ev- 
ery necessary  ingredient  In  the  offense  must 
be  set  forth,"  says  Judge  Daniel  for  the  court, 
in  that  case,  and  be  then  proceeds  to  state 
tbe  exceptions  to  the  rule,  viz.,  indictments 
against  a  common  barrator,  a  common  scold, 
for  keeping  a  comm(m  gambling  bouse  or 
bawdy  house.  In  State  v.  Stamey,  the  Iden- 
tical point  Is  decided,  as  It  was  In  Faucett's 
Case;  both  being  Indictments  for  selling  llq* 
uor.  In  State  v.  Blytbe,  18  N.  C.  199,  de- 
cided In  1835,  the  question  seems  to  have 
been  first  presented  to  this  court.  It  is  there 
held.  In  an  opinion  by  Chief  Justice  Ruffln, 
that  the  Indictment  was  defective  because 
tbe  names  of  the  slaves  to  whom  the  liquor 
was  sold  were  not  set  out  In  the  bill.  The 
learned  Chief  Justice  says:  "Every  Indict- 
ment ought  to  have  convenient  certainty  as 
to  time,  place,  and  persons,  and  give  to  the 
accused  reasonable  notice  of  the  si)eclfic 
facts  charged  on  him,  so  that  be  may  have 
an  opportunity  of  defending  himself.  Here 
the  indictment  conveys  no  Information  of 
that  sort."  The  same  principle  of  criminal 
pleading  is  set  forth  In  State  v.  Ritchie,  19 
N.  O.  29.  The  Stamey  Case  Is  cited  with  ap- 
proval In  State  v.  Pickens,  79  N.  C.  654; 
State  V.  Miller,  93  N.  C.  516,  53  Am.  Rep.  469 ; 
State  V.  Poy,  98  N.  C.  746,  3  S.  B.  824;  State 
V.  Hazell,  100  N.  C.  474,  6  8.  B.  404;  State  v. 
Dalton,  101  N.  C.  683,  8  S.  E.  154;  State  ▼. 
Farmer,  104  N.  C.  889,  10  S.  B.  663;  State 
V.  Gibson,  121  N.  C.  681,  28  S.  B.  487.  This 
rule  of  criminal  pleading  Is  recognized  by  the 
common  law  and  Is  founded  upon  a  Just  re- 
gard for  the  rights  of  persons  charged  with 
crime.  Archb.  Crim.  Prac.  41,  42.  It  is  not 
a  technical  refinement  of  the  law.  Had  It 
been,  it  would  have  long  since  been  discard- 
ed, and  would  never  have  survived  up  to 
1897,  when  the  last  opinion  citing  Stamey's 
Case  was  written  by  tbe  present  Chief  Jus- 
tice. 

The  reason  for  setting  forth  the  name  of 
the  person  to  whom  the  liquor  is  sold  is  be- 
cause each  sale  constitutes  a  distinct  of- 
fense for  which  the  offender  may  be  punish- 
ed. When  the  name  of  the  vendee  of  the  liq- 
uor Is  given,  the  particular  transaction  on 
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which  the  Indictment  to  founded  ia  identlfled. 
The  accused  then  has  notice  of  the  specific 
charge,  and  may  have  the  benefit  of  the  first 
acquittal,  or  conviction,  if  accused  a  second 
time  of  the  same  ofTense. 
Judgment  arrested. 

WALKER,  J.  (concurring).  It  seems  to  me 
that  the  distinction  between  the  sale  of  liquor 
under  a  general  prohibitory  statute,  of  the 
character  of  that  upon  which  this  Indict- 
ment was  drawn,  and  the  like  offense  when 
the  act  Is  prohibited,  for  Instance,  near  a 
church,  or  other  place.  Is  simply  this:  That 
in  the  former  there  may  be  repeated  Indict- 
ments  for  different  offenses,  while  in  the 
latter  the  crime  consists  in  doing  ^the  pre- 
scribed act  in,  or  near,  a  certain  place,  or 
within  a  given  distance  of  a  certain  locality. 
Where  there  may  be  numerous  Indictments 
arising  out  of  different  offenses,  as  where  a 
man  sells  liquor  In  violation  of  the  general 
statute,  the  name  of  the  person  to  whom  the 
liquor  is  sold  should  be  given,  by  every 
elementary  rule  of  criminal  pleading,  which 
has  been  adopted  to  protect  the  defendant 
from  double  punishment  and  to  enable  him  to 
make  his  defense  and  to  snccessfully  plead 
bis  former  conviction  or  acquittal,  for  there 
may  be  many  offenses  committed  by  the  viola- 
tion of  the  same  law,  on  different  occasions. 
Not  so,  perhaps,  where  the  offense  consists 
in  selling  in  a  prohibited  place.  It  makes  no 
difference  to  whom  the  defendant  sold,  so 
that  it  appears  that  he  had  sold  within  the 
prohibited  distance  of  the  church,  or  other 
place,  intended  to  be  protected.  Selling  In 
the  prohibited  place  is  the  offense.  The  writ- 
er of  this  opinion  is  not  willing,  at  present, 
and  without  further  reflection,  to  assent  to 
the  doctrine  that,  even  In  the  latter  case, 
the  name  of  the  purchaser  should  not  be  giv- 
en. If  Icnown,  because  we  should  always  be 
careful  to  safeguard  the  defendant  against  a 
second  prosecution  for  the  same  offense,  aa 
It  Is  abhorrent  to  us — living,  as  we  do,  under 
a  system  of  laws  and  a  constitution  which 
forbids  double  punishment — to  impose  two 
penalties  for  the  same  crime.  It  is  contrary 
to  the  fundamental  principles  of  the  common 
law,  to  Magna  Charta,  and  to  the  Bill  of 
Rights.  Const  art  1 ;  Com.  v.  Blood,  4  Gray 
(Mass.)  31 ;  Caprltz  v.  State,  1  Md.  869;  Dor- 
man  V.  State,  34  Ala.  216.  We  should  be 
careful  therefore  to  see  that  in  administering 
the  criminal  ^law,  whether  in  pleading,  evi- 
dence, or  practice,  we  do  not  depart  from  this 
manifestly  Just  and  well-established  principle. 
The  people  of  this  state,  who  are  really  and 
substantially  the  prosecutor  In  all  criminal 
proceedings,  do  not  ask  that  any  man  be 
punished,  or  even  be  exposed  to  punishment 
twice  for  the  same  criminal  act  Justice 
Bjmum,  who  always  stated  a  principle  of  law 
with  conciseness  and  vigor.  In  State  v.  Stam- 
ey.  71  N.  C  at  page  203,  says:  "The  purpose 
of  setting  forth  the  name  of  the  person  on 


whom  the  offense  has  been  committed  ia  to 
Identify  the  particular  fact  or  transaction  on 
which  the  Indictment  is  founded,  so  that  the 
accu.sed   may    have   notice   of   the    specific 
charge  and  have  the  benefit  of  an  acquittal 
or  conviction  if  accused  a  second  time."    See, 
also.  State  v.  Blythe,  18  N.  C.  199 ;  State  v. 
Ritchie,  19  N.  C.  29;  State  v.  Faucett,  20  N. 
C.  239,  and,  in  the  reports  of  other  states. 
State  v.  Allen,  32  Iowa.  491;  State  v.  Steed- 
man,  8  Rich.  (S.  C.)  312;  Dorman  v.  State, 
supra ;  Caprltz  v.  State,  supra ;  Com.  v.  Blood, 
supra.    Mr.  Bishop,  in  his  work  on  Statutory 
Crimes  (1873  Ed.)  {  1037,  classifies  the  courts 
In  respect  to  their  decisions  upon  this  sub- 
ject, and  places  this  court  with  those  who 
have  held  that  it  is  essential  to  a  valid  indict- 
ment to  state  the  name  of  the  person  to  whom 
the  liquor  was  sold.    He  also  recognizes  the 
distinction  between  the  cases  which  I  have 
attempted  to  point  out  in  this  opinion.    State 
v.  Steedman,  supra.     No  one,  of  course,   in 
this  particular  prosecution,  is  seeking  to  pun- 
ish the  defendant  twice  for  the  same  ofFens& 
That  is  palpably  not  the  question.     It  t« 
the  liability  to  be  punished  hereafter  upon  a 
second  prosecution  and  for  the  same  act  by 
reason  of  a  material  defect  in  the  bill.    The 
distinction   between   the  two   cases    is  too 
plain  for  argimient    And,  again:     Shall  a 
citizen    be   tried   hereafter   by   "Indictment 
presentment  or  Impeachment"  as  required  by 
sections  12  and  17,  art  1,  of  the  Constitu- 
tion, or  merely  by  a  bill  of  particulars.    Un- 
hesitatingly, I  declare  In  favor  of  the  former 
method,  under  which  the  freemen  of  England 
and  this  country  have  heretofore  been  safe 
against  untrue  and  unjust  accusation  against 
the  citizen.    We  may  soon  Imperil  the  liberty 
of    the   citizen    by    Impairing   and    thereby 
gradually  abolishing  the  forms  of  law  intend- 
ed for  his  protection.    Trials  are  not  conduct- 
ed now  as  they  were  In  the  days  of  Sir 
Walter  Raleigh.    We  live,  not  under  a  king, 
or  a  potentate,  but  in  a  democracy,  the  be.-;t 
form,   we  think,  of  all  government,   where 
every  man  has  an  equal  chance,  or   should 
have,  before  the  law,  and  the  right  "in  all 
criminal  prosecutions  to  be  Informed  of  the 
accusation  against  him,  and  to  confront  his 
accuser  and  witnesses  with  other  witnesses, 
and  to  have  counsel  for  his  defense,  and  not 
be  compelled  to  give  evidence  against  himself 
or  to  pay  costs.  Jail  fees,  or  (even)  necessary 
witness  fees  of  the  defense,   unless   found 
guilty."    Const  art.  1,  {  11.    If  this  had  been 
the  law  of  England,  as  It  should  have  been. 
when  Raleigh  was  called  to  the  bar  to  an- 
swer the  charge  against  him,  he  would,  per- 
haps, have  escaped  the  Ignominy  of  the  block. 
Even  the  ancient  forms   and  the   old    lore 
should  not  be  neglected,  or  disregarded,  as 
we  cannot  well  know  what  the  law  is,  except 
by  what  It  has  been,  and  how  It  has  gradu- 
ally developed  by  degrees  into  a  perfect  and 
more  liberal  system.    But  however.  In  our 
rapid  progress  towards  a  mwe  •aenslble  ad- 
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ministration  of  justice,  and  however  lightly 
we  may  have  regarded  mere  forms  of  pro- 
cedure, we  should  not  by  a  too  liberal  con- 
struction jeopardize  the  liberty  of  the  citizen, 
and  especially  should  we  not  deliberately  vio- 
late his  constitutional  right  and  privilege. 

CLARK,  C.  J.  (dissenting).  In  Black  on 
Intoxicating  Liquors,  S  464,  where  the  prec- 
edents are  collected,  the  oveirwhelming  weight 
of  authority  Is  that  in  Indictments  for  the 
illegal  sale  of  liquor  it  is  not  necessary  to 
name  the  persons  to  whom  it  was  sold.  In 
this  state,  in  State  v.  Taucett,  20  N.  C.  239, 
It  was  held  that  the  name  of  the  purchaser 
must  be  charged,  because,  said  Daniel,  J., 
the  words  of  the  statute  (1  Rev.  St  c.  34,  { 
81)  prescribed  a  penalty  for  "each  and  every 
offense."  This  case  has  been  followed  only 
by  State  v.  Stamey,  71  N.  C.  202.  These  two 
cases  have  never  been  cited  in  any  other 
case  on  this  point.  They  have  been  cited  on 
other  points.  On  the  other  band.  In  State 
V.  Muse,  20  N.  C.  403  (in  same  volume  with 
State  V.  Faucett,  supra).  It  was  held  that, 
in  indictments  for  selling  liquor  near  a 
church.  It  was  not  necessary  to  name  the 
vendee,  because,  says  Ruffin,  C.  J.,  the  stat- 
ute does  not  give  a  penalty  for  each  and 
every  offense.  TUB  last  case  la  exactly  in 
point,  for  our  present  statute  is  like  the 
wording  of  the  statute  in  this  last  case,  and 
differs  from  that  in  State  v.  Faucett,  in  the 
same  particular  which  Chief  Justice  Ru£Sn 
there  pointed  out.  The  statute  under  which 
the  defendant  is  Indicted  is  Revisal,  8  2062: 
"No  person  shall  sell  or  otherwise  dispose 
of  for  gain  any  spirituous,  vinous  or  malt 
liquors,  or  Intoxicating  bitters,  without  first 
obtaining,  as  provided  by  law,  a  license  so 
to  do."  This  case  therefore  falls  exactly 
under  State  v.  Muse,  and  not  under  State  v. 
Faucett.  The  words  "for  each  and  every  of- 
fense," are  not  in  the  statute  now,  which  is 
the  distinction  both  Judge  Daniel  and  Chief 
Justice  RuflSn  made  in  those  cases.  The 
only  other  reason  given  In  State  v.  Faucett, 
supra.  Is  that  the  defendant  may  be  able  to 
use  the  judgment  as  an  estoppel  when  again 
indicted.  Yet  the' same  case  (State  v.  Fau- 
cett) holds  that,  if  the  sale  is  charged  to 
have  been  made  "to  persons  to  the  Jurors  un- 
known," the  Indictment  is  valid.  So  if  the 
sale  is  charged,  as  Id  this  case,  merely  "to 
divers  persons,"  the  indictment  is  invalid; 
but,  if  the  sale  Is  charged  to  have  been  made 
to  "divers  persons  to  the  Jurors  unknown," 
the  Indictment  is  good.  It  is  impossible  that 
one  of  these  forms  should  be  more  informing 
to  the  defendant,  or  to  the  court,  than  the 
other. 

Revisal  1905,  {  3254,  forbids  an  indictment 
to  be  quashed,  or  Judgment  stayed  thereon, 
"by  reason  of  any  Informality  or  refinement 
if  In  the  bin  sufficient  matter  appears  to  en- 
able the 'court  to  proceed  to  judgment"  It 
to  dear  that,  if  there  is  sufficient  matter  to 


enable  the  court  to  proceed  to  judgment  in 
one  case,  there  is  in  the  other.  The  mere 
adding  aft«"  "divers  persons"  the  words  "to 
jurors  unknown"  cannot  give  the  trial  court 
any  additional  light  when  proceeding  to  judg- 
ment The  difference  Is  a  "refinement"  which 
the  statute  requires  to  be  disregarded,  and 
there  Is  no  better  time  to  do  so  than  now 
and  in  this  case.  State  v.  Faucett  20  N.  C. 
239,  was  decided  far  back  when  such  refine- 
ments still  lingered  occasionally  in  the  ad- 
ministration of  tlie  criminal  law,  and  State 
V.  Stamey,  71  N.  C.  202,  was  so  held  merely 
to  follow  the  other  case.  It  would  be  best 
not  to  lengthen  the  line  by  adding  the  pres- 
ent case  to  the  other  two.  It  is  like  the  ex- 
pressions "with  force  and  arms,"  "against 
the  form  of  the  statute,"  "against  the  peace 
and  dignity  of  the  state,"  and  the  like,  which 
at  one  time  were  considered  sacred  and  Indis- 
pensable and  in  some  undeflnable  way  con- 
nected with  the  maintenance  of  our  liberties, 
and  wlioBe  omission  from  an  indictment 
vitiated  a  verdict  against  the  guiltiest  crim- 
inal. State  V.  Harris,  106  N.  C.  687,  689, 
11  S.  E.  377.  The  growing  enlightenment  of 
the  age  has  given  a  clearer  conception  twtb 
to  the  Legislature  and  to  the  courts  that  a 
trial  for  crime  should  proceed  solely  upon 
the  merits  of  the  case,  disregarding  all  infor- 
malities and  refinements.  In  former  days,  in 
an  indictment  for  liomicide,  the  nature  and 
size  of  the  wound  bad  to  be  charged,  the 
manner  in  which  it  was  inflicted,  the  value 
of  the  weapon,  and.  If  a  firearm  was  used, 
it  was  gravely  charged  that  It  was  loaded 
with  powder  and  shot,  and  that  by  the  igni- 
tion of  the  powder  "the  leaden  bullets  afore- 
said were  propelled  In  and  against  the  left 
side  of"  aforesaid,  and  many  similar  details 
taking  up  two  to  four  pages  of  foolscap. 
Now,  three  or  four  lines  state  the  charge  in 
a  clear  business  like  way,  and  no  prisoner 
has  ever  suffered  injustice  thereby.  If  de- 
tails are  required  by  the  prisoner  for  iu'or- 
matlon,  he  can  have  a  bill  of  particulars. 
There  is  no  reason  why  the  "refinement"  of 
quashing  a  bill  fOr  selling  liquor  should  be 
allowed  for  not  adding  to  "divers  persons" 
the  further  words  "to  jurors  unknown," 
when  the  latter  allegation  is  not  required  to 
l>e  proven;  still  less  ought  the  judgment  to 
be  arrested  as  here  when  objection  for  the 
omission  to  use  those  words  was  not  made 
till  after  trial  and  verdict  As  was  said  in 
State  v.  Harris,  106  N.  C.  689,  11  S.  E3.  379, 
"To  sustain  absolute  technicalities  in  indict- 
ments will  be  to  waste  the  time  of  the  courts, 
needlessly  increase  their  expense  to  the  putt- 
lie,  multiply  trials,  and  in  some  Instances 
would  permit  defendants  to  evade  punish- 
ment who  could  not  escape  upon  a  trial  on 
the  merits.  If  it  has  not  the  last-mentioned 
result,  it  is  no  advantage  to  defendants  to 
resort  to  technicalities,  and,  if  it  has  such  ef- 
fect, the  courts  should  repress,  as  they  do, 
a  reliance  upon  them."  ^^  . 
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Here  upon  the  evidence  tbe  defendant  was 
guilty  beyoAd  question.  The  Jury  have  bo 
found.  The  Judge  states  that  In  deflance  of 
law  tbe  defendant  continued  to  sell  after  In- 
dictment and  even  after  verdict  He  feared 
the  federal  courts  enough  to  pay  tbe  United 
States  tax  on  his  business.  Why  should  the 
state  courts  reward  bis  contempt  of  state  pro- 
cess by  turning  him  loose,  unwhipped  of  jus- 
tice, because  of  the  mere  omission  of  the 
words  "unknown  to  the  jurors,"  which  conld 
have  been  of  no  aid  to  the  court  in  proceed- 
ing to  judgment,  nor  could  their  omission  be 
any  possible  detriment  to  the  just  rights  of 
the  defendant  Instead  of  following  an  an- 
cient decision,  based  on  a  differing  statute, 
and  which  Is  contrary  to  tbe  overwhelming 
weight  of  authority  in  other  jurisdictions,  It 
seems  to  me  we  should  obey  tiie  statute  (Be- 
vlsal  1905,  f  3254),  which  was  passed  to  pre- 
vent just  such  miscarriages  of  justice,  and  to 
follow  tbe  present  statute  (Revlsal  1905,  $ 
2062),  which  is  like  that  upon  which  the  court 
In  State  v.  Muse,  supra,  sustained  an  indict- 
ment, which  like  this  did  not  charge  the 
names  of  the  vendees.  The  courts  should 
keep  up  with  legislation.  Tbe  law  should  ex- 
press the  best  sentiment  of  the  age.  It 
should  move  because  all  the  world  beside  is 
moving,  for,  as  Galileo  said:  "B  pur  si 
muove."  We  should  move  np  abreast  of  our 
age,  and  not  take  our  seats  by  the  abandon- 
ed camp  fires  of  a  generation  that  has  gone 
before. 

No  one  is  seeking  to  punish  this  defendant 
twice.  No  such  question  is  before  us.  The 
dlfScuIty  is  to  punish  him  once  toe  an  ofTense 
of  which  he  has  been  duly  convicted  upon  a 
trial  In  wliich  there  was  no  valid  objection 
taken.  He  is  seeking  to  escape  judgment 
upon  tbe  attenuated  technical  ground  that 
tbe  indictment  charged  the  sales  to  have  been 
made  by  him  to  "divers  persons,"  Instead  of 
to  "divers  persons  unknown."  He  might 
have  had  this  information  if  he  had  asked 
at  the  trial  for  a  bill  of  particulars  as  to  the 
names  of  tbe  vendees.  He  made  no  objec- 
tion on  that  score  at  the  trial.  He  does  not 
show  that  he  has  received  any  detriment 
Revlsal  1905.  {  3254,  provides  that  no  bill 
shall  be  quashed  nor  judgment  stayed  by 
reason  of  any  Informality  or  refinement  It 
was  passed  for  just  such  cases  as  this.  Mag- 
na Cbarta,  tbe  English  Bill  of  Rights,  nor  the 
common  law  can  have  any  eftect  to  prohibit 
or  restrict  the  legislative  power  of  the  peo- 
ple of  North  Carolina,  except  in  so  far  as 
they  have  been  expressly  placed  by  our 
people  in  tbe  words  of  onr  Constitution.  In 
Indictments  for  false  pretense  (Revlsal  1905,  { 
3432),  and  In  some  other  offenses,  the  statute 
provides  that  the  ownership  of  the  property 
need  not  be  charged,  and  certainly  the  Legis- 
lature could  provide,  and  has  Intended,  that 
when  there  is  a  mere  technical  omission  (as 
here  of  the  word  "unknown")  In  an  indict- 
ment not  objected  to  at  the  trial,  and  which 


Is  not  shown  to  have  worked  any  detriment 
the  trial,  verdict  and  judgment  shall  not  be 
vitiated  Ity  rach  omission. 


STATE  V.  DOWDY. 
(Supreme  Court  of   North  Carolina.    Oct   10, 

1907.) 

1.  IirroxiCATiNO  Liquobs— Cbihinai.  Fbobe- 

0DTIOM8— iNDICTKBNr— SXJFFICIENCT. 

An  indictment  charging  an  unlawful  sak 
of  splritnoua  liqnor  to  a  person  or  'persons  to 
the  jurors  unknown,  is  not  subject  to  tbe  objec- 
tion that  it  does  not  give  the  name  of  the  person 
or  persons  to  whom  the  sale  was  made. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  29,  Intoxicating  Llqnors,  {  239.] 

2.  Cbiminai,    Law— AppeaI/— PBESuiipnosi»— 
Gbnebal  Verdict— Good  and  Bad  Counts. 

Where  two  counts  in  an  indictment  are 
good,  and  there  la  evidence  tending  to  snstaia 
them,  on  a  general  verdict  of  guilty  the  convie 
tion  should  be  npheld,  though  a  third  coant  ma; 
be  defective. 

8.  iRTOXiCATiifa  Liquobs— Gbiminai.  Pbosk- 
cuTioNS — Evidence— Adicissibilitt. 

A  writing  under  the  hand  and  seal  of  a  col- 
lector of  internal  revenue:  "Current  list  of 
special  taxpayers  in  C.  county,  •  •  •  L.  4 
D.,  retail  malt  liquor  dealers.  •  •  •  Date  of 
payment  and  issue  of  certificate  Sept.  30,  19l)ti" 
-la  a  certification  that  a  license  was  issaed, 
and  that  the  license  Issued  was  to  sell  spiritn- 
ous  liqaor,  the  term  "spirituous  liquor"  includ- 
ing malt  liquor,  and  hence  was  admissible  on  a 
trial  for  an  unlawful  sale  of  spirituous  liquor; 
Revlsal  1905,  g  2060,  providing  that  the  issuance 
to  any  person  of  a  license  to  manufacture  or 
sell  spirituous  or  malt  liquor  by  the  United 
States  government  in  any  county  or  city  where 
the  manufacture  or  sale  of  such  liquor  is  forbid- 
den by  state  law  shall  be  prima  facie  evidence 
that  the  person  having  snch  license  is  gnilty  of 
doing  the  act  permitted  thereby,  in  violation  of 
tbe  state  law. 

4.  Cbiminai.  Law— Evidencb— Officiai.  Rec- 
obds. 

Rev.  St  U.  S.  i  3240  [U.  S.  Comp.  St 
1901,  p.  2093],  providing  that  each  collector  of 
internal  revenue  shall  keep  for  public  inspection 
a  list  of  persons  who  shall  have  paid  special 
taxes  in  his  district,  and  shall  state  thereon  the 
business  for  which  such  special  taxes  have  been 
paid,  and  on  application  of  any  prosecuting 
officer  of  any  state  shall  furnish  a  certified  copy 
thereof,  as  OE  a  public  record,  makes  the  matter 
certified  to  an  official  record  of  his  office,  for  the 
purpose  of  the  certificate,  and,  as  such,  the  copy, 
properly  certified.  Is  made  competent  evidence  by 
Revisal  1905,  H  1616.  1617,  providing  that 
copies  of  all  official  papers  and  records  of  any 
public  office  of  the  state  or  the  United  States 
shall  be  received  in  evidence  when  certified  to 
be  true  copies. 

6.  Samb—TbiaI/— Reception    of    Evidkhcb— 
rioht   of   acouskd    to    confront    wrt- 

NESSES. 

Revlsal  1905,  §g  1616,  1617,  provide  that 
copies  of  all  official  papers  and  records  of  any 
public  office  of  the  state  or  the  United  States 
shall  be  received  in  evidence  when  certified  to 
be  true  copies.  Rev.  St.  U.  S.  i  3240  [U.  S. 
Comp.  St  1901,  p.  2093],  provides  that  each 
collector  of  internal  revenue  shall  keep  in  his 
office  for  public  inspection  a  list  of  persona  pay- 
ing special  taxes  in  his  district,  and  shall  statr 
thereon  the  business  for  which  such  special 
taxes  have  been  paid,  and  on  application  of  anr 
prosecuting  officer  of  any  state  shall  furnish  a 
certified  copy  thereof.  The  rules  of-  the  De- 
partment of  Internal  Revenue  prohibit  its  offi- 
cers from  giving  oral  testimpqy  of  the,  contents 
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ot  public  record*  In  its  offices.  Beld,  that  the 
admisaion  in  evidence,  on  a  trial  for  an  unlawful 
sale  of  spirituous  liquor,  of  a  certified  copy  of 
the  list  of  persons  paying  special  taxes,  was  not 
an  invasion  of  defendant's  constitutional  right 
to  confront  the  witnesses  against  him. 

6.  00NBTITnTI0BA.L  LAW— LEGISLATIVE  POW- 
ERS —  CbIMINAL  Pbosecutiohs  —  Rules  of 
Evidence. 

Revisal  1905,  I  2060.  providing  that  the 
issuance  to  any  person  of  a  license  to  manu- 
facture or  sell  spirituous  or  malt  liquor  by  the 
United  States  in  any  county  or  city  where  the 
manufacture  or  sale  of  such  liquor  Is  forbidden 
by  state  law  shall  be  prima  facie  evidence  that 
the  person  having  the  license  or  to  whom  the 
same  was  issued  Is  guilty  of  doing  the  act  per- 
mitted thereby,  in  violation  of  state  law,  is 
Dot  unconstitutional ;  it  being  within  the  power 
of  the  Legislature  to  change  the  rules  of  evi- 
dence and  declare  that  certain  facts,  when 
shown,  shall  constitute  prima  facie  evidence  of 
guilt 

7.  Cbiminal  Law— Excessive  Punishment. 

A  sentence  of  two  years'  imprisonment  for 
unlawfully  selling  spirituous  liquor  is  not  ex- 
cessive, where  the  evidence  tends  to  establish  a 
deliberate  violation  of  law,  with  an  evident  pur- 
pose to  persist  in  It. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law.  H  3304-^308.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Neal,  Judge. 

D.  W.  Dowdy  was  convicted  of  unlawfully 
Belling  spirituous  liquor,  and  be  appeals.  Af- 
flrmed. 

HeniT  E.  Bryan  and  W.  D.  Mclver,  for 
appellant  Assistant  Attorney  General  Clem- 
ent and  D.  L.  Ward,  for  the  State. 

HOKB,  J.  The  various  questions  raised 
by  the  exceptions  have  been  heretofore  re- 
solved against  the  defendant,  and  we  find  no 
error  which  entitles  him  to  a  new  trial.  Ob- 
jection Is  made  that  the  bill  of  Indictment  is 
not  sufficiently  definite  and  specific.  In  that 
it  does  not  give  the  name  of  the  person  or 
persons  to  whom  the  alleged  unlawful  sale 
was  made.  There  are  three  counts  In  the 
bill :  the  first  two  charging  an  unlawful  sale 
to  a  person  or  persona  to  Jurors  unknown, 
and  the  third  charging  that  defendant  was 
unlawfully  carrying  on  the  business  of  sell- 
ing spirituous  liquors  In  prohibited  territory. 
It  may  be  that  under  section  3529  of  the  Code 
fbe  third  count  could  be  sustained  for  some 
of  the  unlawful  conduct  forbidden  by  that 
section,  but,  without  passing  upon  that  que»- 
tion,  we  think  the  first  two  counts  are  un- 
doubtedly good,  alleging  an  unlawful  sale  to 
person  or  persons  to  Jurors  unknown.  This 
kind  of  allegation  should  only  be  resorted  to 
from  necessity,  and  when  the  facts  Justify 
such  a  method  of  statement;  and  It  seems 
from  the  authorities  that  when  the  charge 
is  made  in  this  way  It  should  be  proved  as 
laid.  State  v.  Trice,  88  N.  C.  630;  Archbold's 
Criminal  Practice  &  Pleading,  p.  124.  It  18 
important  always,  and  required  when  pos- 
sible, that  In  cases  where  each  forbidden  act 
constitutes  a  separate  offense,  the  name  of 
the  person  to  whom  the  sale  Is  made  should 


be  given,  to  the  end  that  the  defendant  should 
have  reasonable  opportunity  to  prepare  such 
defense  as  he  may  have,  and  that  the  bill 
on  conviction  may  protect  him  from  a  second 
prosecution  for  the  same  conduct  State  ▼. 
Faucett,  20  N.  C.  239;  State  v.  Stamey,  71 
N.  C.  202 ;  State  v.  Tisdale  (at  this  term)  68 
S.  B.  99a  As  a  matter  of  form,  however, 
the  first  two  counts  In  the  present  bill  are 
sufficient  and  have  been  frequently  upheld. 
State  V.  Faucett,  supra;  1  Chltty,  Criminal 
Law,  marg.  pp.  212,  218.  The  two  first  counts 
then  in  the  present  bill  being  good,  and  there 
being  evidence  tending  to  sustain  them,  on 
general  verdict  of  guilty,  the  conviction 
would  be  upheld  on  the  good  counts,  even 
though  the  third  should  be  defective.  State 
V.  Sheppard,  142  N.  C.  686,  {»  S.  B.  146; 
State  V.  Toole,  106  N.  C.  736,  11  S.  B.  168. 
The  defendant  further  excepts  because  the 
court  admitted  on  the  trial,  as  Incriminating 
evidence,  a  written  paper  under  the  hand  and 
official  seal  of  B.  C.  Duncan,  collector  of  in- 
ternal revenue,  In  terms  as  follows:  "Cur- 
rent list  of  special  taxpayers  In  Craven  coun- 
ty, N.  a,  as  of  record  Nov.  7,  1906.  Lee  & 
Dowdy,  retail  malt  liquor  dealers.  New 
Bern,  from  Sept  1,  1906.  Tax  |20.83.  Date 
of  payment  and  issue  of  c«:tlflcate  Sept  30, 
1906.  Serial  Number  Stamp  222.  104  Queen 
Street;  the  firm  consisting  of  N.  O.  Lee  and 
D.  W.  Dowdy.  Witness  my  hand  and  official 
seal.  B.  C.  Duncan,  Collector.  [Seal.]"— 
the  objection  being,  first,  that  It  does  not  cer- 
tify that  a  license  was  Issued  to  sell  spiritu- 
ous liquors.  Second,  was  It  such  a  copy  or 
extract  fromi  the  record  of  any  public  office 
as  should  be  received  In  evidence  under  the 
law?  It  Is  held  with  us  that  the  term  "spirit- 
uous IlquOts"  Includes  malt  liquors  as  well. 
State  V.  Glersch,  98  N.  C.  720.  4  a  B.  193. 
And  while  the  paper  does  not  state  in  exact 
words  that  a  license  Issued,  we  think  that 
such  a  statement  is  by  fair  Intendment  the 
necessary  Import  of  the  words  uscia,  and  as 
such  making  a  copy  receivable  In  evidence 
under  the  law.  The  federal  statute  address- 
ed to  this  question  provides  as  follow^:  "That 
chapter  three  of  the  Revised  Statutes  of  the 
United  States  be  and  hereby  is  amended  in 
section  thirty-two  hundred  and  forty,  so  as 
to  read:  Sec.  3240.  Bach  collector  of  Inter- 
nal revenue  shall,  under  regulations  of  the 
commissioner  of  Internal  revenue,  place  and 
keep  conspicuously  In  his  office,  for  public 
In8i)ection,  an  alphabetical  list  of  the  names 
of  all  persons  who  shall  have  paid  special 
taxes  within  his  district,  and  shall  state 
thereon  the  time,  place  and  business  for 
which  such  special  taxes  have  been  paid,  and 
upon  application  of  any  prosecuting  officer 
of  any  state,  county  or  municipality,  he  shall 
furnish  a  certified  copy  thereof,  as  of  a  public 
record,  for  which  a  fee  of  one  dollar  for  each 
one  hundred  words,  or  fraction  thereof.  In 
the  copy  or  copies  so  requested,  may  be 
charged.  Approved  June  21,  1906."  This 
statute  makes  the  matter  ceartlfle$lJo  an  of- 
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flcial  record  of  the  office,  for  tbe  purpose  of 
the  certificate,  and,  as  such,  tbe  copy,  prop- 
erly certified,  is  made  competent  evidence  by 
tbe  express  provlsiona  of  onr  own  statutes  on 
tbe  subject    Revisal  1905,  SS  1616,  1617. 

It  is  strongly  urged,  however,  tbat  the  ad- 
mission of  this  paper  violates  tbe  constitu- 
tional right  of  tbe  defendant  that  on  a  trial 
for  crime  be  should  bave  opportunity  to  con- 
front bis  accusers  and  tbe  witnesses  offered 
to  sustain  the  charge.  Tbls  right,  of  such  su- 
preme Importance  to  tbe  citizen,  so  essential 
to  any  proper  and  Impartial  administration 
of  justice,  should  appeal  most  impressively 
to  the  courts  of  tbls  state,  for  North  Carolina 
declined  to  adopt  the  federal'  Constitution  un- 
til tbe  amendment  by  which  it  was  guaran- 
teed had  been  formulated  by  tbe  federal 
Congress  and  its  adoption  practically  assur- 
ed. It  has,  too,  a  prominent  place  in  our  own 
Bill  of  Rights,  and  this  court  would  never  up- 
hold or  countenance  any  legislation  or  proce- 
dure by  which  It  was  destroyed  or  substan- 
tially impaired.  The  right,  however,  does 
not  mean  tbat  qever  under  any  circumstances 
shall  a  criminal  charge  be  prosecuted  except 
by  the  presence  of  living  witnesses.  At  the 
time  of  tbe  adoption  of  our  Constitutions,  tbe 
principle  was  subject  to  several  well-recog- 
nized exceptions,  as  the  testimony  of  a  wit- 
ness examined  at  a  former  trial  and  since 
deceased,  dying  declarations  under  certain 
circumstances,  official  certificates,  and  the 
like.  Says  Mr.  Greenleaf  (volume  1,  163): 
"Tbe  constitutional  clause  purported  merely 
to  adopt  tbe  general  principle  of  tbe  hearsay 
rule,  that  there  must  be  confrontation,  but  It 
did  not  purport  to  enumerate  all  tbe  recep- 
tions and  limitations  to  tbat  princlBle.  There 
were  then  a  number  of  well-established  ex- 
ceptions, and  there  might  be  others  In  tbe  fu- 
ture. The  Constitution  indorsed  tbe  general 
principle  subject  to  these  exceptions,  merely 
naming  and  describing  it  sufficiently  to  indi- 
cate tbe  principle  intended."  And  on  ap- 
proval of  these  exceptions  as  to  official  rec- 
ords, Mr.  Justice  Avery,  in  tbe  case  of  State 
V.  Bebrman,  114  N.  C.  804,  19  S.  B.  220,  26 
L.  R.  A.  449,  says :  "When  facts  from  their 
very  nature  can  only  be  proven  by  a  record 
or  a  duly  authenticated  copy  of  a  record, 
proof  of  them  does  not  fall  within  the  consti- 
tutional inhibition  since  tbe  genuineness  of 
tbe  original  was  determined  by  inspection 
and  of  tbe  copies  by  an  examination  of  the 
certificates,  and  the  right  to  confront  accus- 
ers was  Intended  to  be  secured  to  the  accus- 
ed, not  under  all  circumstances,  but  only 
where  it  would  bring  with  it  tbe  benefit  of 
testing  the  truth  of  testimony  by  meeting  a 
prosecuting  witness  face  to  face  and  subject- 
ing him  to  cross-examination."  And  to  like 
effect  is  Reeves  v.  State,  47  Tenn.  96.  The 
case  before  us  comes,  we  think,  clearly  with- 
in tbe  principle  established  by  this  exception. 
It  was  shown  that  the  Department  of  In- 
ternal  Revenue   baa  prohibited   its   officers 


from  giving  oral  testimony  of  the  contents 
of  public  records  In  its  office.  This  was  no 
doubt  found  necessary  for  tbe  proper  and  ef- 
ficient administration  of  tbe  business  of  tbe 
department,  and  in  any  event  the  Executive 
Department  is  made  the  conclusive  judge  of 
whether  tbe  order  should  be  made,  and  It 
has  been  directly  upheld  and  approved  as  a 
valid  and  binding  regulation  by  tbe  United 
States  Supreme  Court  in  Boske  v.  Comingore, 
177  U.  B.  459,  20  Sup.  Ct  701,  44  L.  Ed.  846; 
the  doctrine  being  there  laid  down  as  fol- 
lows :  "Tbe  regulation  adopted  by  the  Secre- 
tary of  tbe  Treasury  was  autborized  by  sec- 
tion 161  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1901,  p.  SO],  and  that  section  was  con- 
sistent with  tbe  Constitution  of  tbe  United 
States.  To  Invest  tbe  Secretary  with  au- 
thority to  prescribe  regulations  not  inconsist- 
ent with  law  for  tbe  conduct  of  tbe  business 
of  his  department,  and  to  provide  for  the  cus- 
tody, use,  and  preservation  of  the  records 
papers,  and  property  appertaining  to  it,  was 
a  means  appropriate  and  plainly  adapted  to 
tbe  successful  administration  of  tbe  affairs  of 
his  department;  and  it  was  competent  for 
him  to  forbid  bis  subordinates  to  allow  tbe 
use  of  official  papers  In  their  custody  except 
for  the  purpose  of  aiding  the  collection  of  the 
revenues  of  tbe  United  States."  It  was  no 
doubt  on  account  of  this  ruling,  and  in  recog- 
nition of  its  fitness,  tbat  Congress  enacted  the 
statute  above  referred  to,  providing  tbat 
copies  of  the  records  might  be  fui-nished 
prosecuting  officers.  Tbe  entries  then  having 
been  constituted  official  records,  and  a  copy 
and  its  admission  as  evidence  expressly  pro- 
vided for  by  statute,  and  the  rules  of  the  de- 
partment making  It  impossible  that  oral  tes- 
timony speaking  directly  to  tbe  facts  recited 
should  be  obtained,  tbe  case  we  think  comes 
clearly  within  tbe  principle  established  by 
tbe  recognized  exceptions  to  the  constitution- 
al provision,  and  tbe  copy  was  properly  re- 
ceived In  evidence. 

It  is  further  assigned  for  error  that  tbe 
court  charged  the  Jury  as  follows:  "The 
court  charged  the  Jury  that  tbe  possession  of 
or  issuance  to  any  person  of  a  license  to  man- 
ufacture, rectify,  or  sell  at  wholesale  or  re- 
tall  spirituous  liquors  by  the  United  States 
government  or  any  officer  thereof  in  any 
county,  city,  or  town  where  tbe  manufacture, 
sale,  or  rectification  of  spirituous  or  malt  liq- 
uors is  forbidden  by  tbe  laws  of  this  state, 
constituted  prima  facie  evidence  that  the 
person  having  such  license  and  issued,  as  be- 
fore stated,  was  guilty  of  doing  the  act  per- 
mitted by  the  said  license.  In  violation  of  tbe 
laws  of  tbe  state,  and  If  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  had  license  to  carry  on  the  busi- 
ness of  retail  liquor  dealer  In  tbe  city  of  New 
Bern,  it  being  admitted  that  said  city  is  in- 
corporated where  tbe  sale  of  liquor  is  pro- 
hibited by  law,  tbls  would  be  prima  facie  evi- 
dence of  his  guilt;  but  unless  yon  find  from 
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an  the  evidence  that  he  Is  guilty  beyond  a 
reasonable  donbt,  then  yon  onght  to  acquit 
him."  Defendant  admits  that  the  charge  ia 
in  accord  with  our  statute  on  the  subject 
(Revlsal  1905,  |  2060),  but  contends  that  the 
statute  IB  unconstitutional.  We  have  so  re- 
cently discussed  and  decided  this  question  in 
State  V.  Barrett,  138  N.  C.  630,  60  S.  E.  506, 
1  L.  B,  A.  (N.  S.)  626,  that  we  do  not  feel  it 
necessary  to  do  more  than  refer  to  that  deci- 
sion. In  Barrett's  Case,  we  held  that  the 
Legislature  had  the  constitutional  power  to 
change  the  rules  of  evidence,  and  to  declare 
that  certain  facts  and  conditions,  when 
shown,  shall  constitute  prima  fade  evidence 
of  guilt;  the  limitation  being  that  the  facts 
and  conditions  should  be  relevant  to  the  in- 
quiry and  tend  to  prove  the  fact  In  issue. 
And  the  case  we  think  comes  clearly  within 
the  principle,  and  the  objection  must  be  over- 
ruled. 

Again,  It  Is  contended  that  the  Judgment 
should  be  set  aside  because  the  Judgment  Is 
excessive,  but  we  do  not  assent  to  the  posi- 
tion, and  here,  too,  the  authorities  are  against 
the  defendant  State  v.  Farrlngton.  141  N. 
C.  844,  53  S.  E.  954;  State  v.  Miller,  94  N. 
C  904.  Without  expressing  an  opinion  on 
the  question  of  prohibition,  the  people  of 
New  Bern  have  adopted  this  as  the  law  by 
which  they  are  to  be  governed,  and  they  are 
entitled  to  have  the  law  enforced.  This  is 
not  an  exceptional  Instance  of  law  breaking 
which  can  be  dealt  with  In  leniency  or  by  an 
ordinary  sentence ;  bnt  the  evidence  tends  to 
establish  a  willful  and  deliberate  violation  of 
law  on  the  part  of  the  defendant  with  an  evi- 
dent purpose  to  persist  In  it,  and  presents  a 
case  where  a  light  or  even  an  ordinary  sen- 
tence would  be  inefBcIent  and  entirely  out  of 
place. 

There  Is  no  error,  and  the  Judgment  below 
la  affirmed. 

Ko  error. 


STATE  V.  TOLER. 

{Supreme  Court  of  North  Carolina.    Oct.   10, 
1907.) 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Neal,  Judge. 

Thomas  J.  Toler  was  convicted  of  unlaw- 
fully selling  spirituous  liquor,  and  he  ap- 
peals.   Affirmed. 

B.  A.  Nunn,  for  appellant.  Asst  Atty.  Oen. 
Clement  and  D.  L.  Ward,  for  the  State. 


HOKE,  J.  The  exceptions  presented  by 
this  appeal  are  In  all  respects  similar  to 
those  decided  in  case  of  State  v.  Dowdy  (at 
the  present  term)  58  S.  E.  1002. 

For  the  reasons  stated  in  that  opinion,  the 
exceptions  of  the  defendant  are  overruled, 
and  the  Judgment  against  him  affirmed. 

No  error. 


WILUAMS  et  al.  v.  McFADTEN'S  ADM'B 
et  al. 

(Supreme  Court  of  North   Carolina.    Oct.   10, 
190T.) 

1.  Judgubrt—Enfobcevent— Limitations. 

While  a  judgment  for  plaintiff,  in  an  action 
to  enforce  a  vendor's  lien,  and  for  foreclosure 
by  sale,  is  final  as  to  the  amount  of  indebted- 
ness, and,  for  purposes  of  appeal,  as  to  ail  liti- 
gated questions,  yet,  as  to  all  subsequent  ques- 
tions incident  to  the  sale,  possession  of  the  prop- 
erty, distribution  of  tlie  proceeds,  etc.,  the  decree 
is  interlocutory,  and  hence  no  sale  having  been 
made  noder  a  decree  awarded  in  1895,  Revisai 
1905,  (  391,  limiting  the  time  for  suing  on  judg- 
ments, docs  not  bar  plaintiffs'  right  to  a  sale  of 
the  property ;  that  section  applying  to  final  judg- 
ments only,  or  to  judgments  partaking  of  that 
nature. 

2.  Vendos  and  Pttbchaskb— Vendob's  Lien — 
Sale— FOBM  op  Relief— Motion. 

Where,  on  judgment  for  plaintiffs  in  an  ac- 
tion to  enforce  a  vendor's  lien,  a  sale  was  de- 
creed, but  none  made,  the  cause  not  having  ter- 
minated by  final  Judgment,  plaintiffs'  remedy  to 
enforce  a  sale  is  only  to  be  had  by  motion  in  the 
cause. 

Appeal  from  Superior  Court,  Sampson  Coun- ' 
ty;   Long,  Judge. 

Action  by  Charles  Williams,  guardian,  and 
others,  against  Duncan  McFadyen;  defend- 
ant's administrator  and  heirs  being  substi- 
tuted on  his  death.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

It  appears  from  facts  found  by  his  honor 
at  the  hearing  below  that  in  September,  1894, 
the  original  summons  was  issued  in  the 
name  of  Chas.  Williams,  guardian  of  Julia 
Blzzell  (now  Parrott),  against  Duncan  Mc- 
Fadyen, to  collect  the  purchase  money  for  a 
tract  of  land  and  enforce  a  vendor's  lien 
therfor  against  said  McFadyen,  who  held  the 
game  under  a  bond  for  title,  and  was  in 
possession  claiming  the  Interest  in  land,  ex- 
istent by  reason  of  said  bond.  At  a  sub- 
sequent term,  said  Chas.  J.  Williams,  Indi- 
vidually, and  his  wife,  Sarah  J.  Williams, 
mother  of  Julia  F.  Blzzell,  were  allowed  to 
Join  and  file  a  supplemental  complaint  as 
claimants  of  a  part  of  said  purchase  money. 
At  October  term.  1895,  judgment  was  had  in 
favor  of  paintiffs  for  the  amount  of  the  pur- 
chase money  and  "condemning  the  land  to  be 
sold"  for  the  payment  of  the  debt,  Interest, 
and  cost,  allowing  plaintiffs  to  bid  at  the 
sale,  and  appointing  Jno.  D.  Kerr,  attorney 
of  plaintiffs,  as  "commissioner  to  make  the 
sale  pursuant  to  the  order  of  the  court,  make 
report  of  his  proceedings,  and  retaining  the 
cause  on  the  docket  for  further  orders  and 
decrees."  No  sale  was  ever  had  under  this 
decree,  nor  was  any  action  taken  by  the  com- 
missioner, and  the  cause  was  continued  from 
term  to  term,  until  February  term,  1905, 
when  the  original  defendant,  Duncan  McFad- 
yen, having  died.  It  was  ordered  that  his  ad- 
ministrator and  heirs  at  law  be  made  parties 
defendant,  which  was  done  by  service  of 
summons  Issued  and  returnable  at  a  subse- 
quent term.    Later,  at  May  term,  1906,   it 
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WEB  ordered  that  J«!la  P.  Parrott,  formerly 
Julia  Bizzeli,  and  her  husband.  Geo.  F.  Par- 
rott, be  made  parties  plaintiff,  and  these 
parties  thereupon  filed  another  complaint 
setting  OTit  their  interest  in  the  purchase 
money  and  giving  a  history  of  the  cause  to 
date,  styling  their  affidavit  a  complaint.  De- 
fendants filed  an  affidavit,  styled  an  answer, 
setting  forth  their  statement  of  the  matter 
and  pleading  various  statutes  of  limitations, 
more  especially  setting  up  the  10-year  stat- 
ute In  bar  of  plaintiffs'  right  to  relief.  The 
cause  then  came  on  for  hearing  before  his 
honor.  Judge  B.  F.  Long,  as  stated,  who 
found  the  facts,  and  gave  Judgment  for 
plaintiffs,  directing  sale  by  a  substituted 
commissioner,  as  shown  by  his  decree.  De- 
fendants excepted  and  appealed. 

li.  V.  Orady  and  Stevens,  Beasley  &  Weeks, 
for  appellants.  Bouse  &  Land,  for  defend- 
ants. 

.  HOKE,  J.  (after  stating  the  facts  as 
above).  We  are  unable  to  perceive  in  what 
way  or  by  what  statute  of  limitations  the 
plaintiffs  are  barred  of  their  right  to  enforce 
the  collection  of  their  debt  by  a  sale  of  the 
property.  The  defendants  more  particularly 
insist  that  the  demand  is  barred  by  the  10- 
year  statute  of  limitations  applicable  to 
Judgments  (Revisal  1005.  {  391),  and  that 
this  position  finds  support  in  a  direct  adjudi- 
cation of  this  court  McCaskill  v.  McKln- 
non,  121  N.  C.  194,  28  S.  E.  266,  61  Am.  St 
Rep.  659.  But  we  do  not  think  their  posi- 
tion is  well  taken,  or  that  they  have  correct- 
ly Interpreted  the  authority  cited  as  applied 
to  the  facts  of  the  present  case.  Our  statute 
of  limitations  applies  to  final  Judgments,  or 
to  Judgments  or  decrees  which  partake  of 
that  nature,  and  was  never  intended  to  effect 
interlocutory  Judgments,  and  In  a  cause  still 
pending.  The  action  to  enforce  a  vendor's 
lien  for  unpaid  purchase  money,  where  the 
vendee,  defendant,  is  In  possession  under  the 
bond  of  title,  is  in  many  of  its  aEq>ects  like 
a  proceeding  of  foreclosure  and  sale  to  col- 
lect a  debt  secured  by  mortgage.  Where  a 
definite  Indebtedness  is  declared,  and  judg- 
ment therefor  entered,  and  foreclosure  by 
sale  decreed,  such  Judgment  is  final  as  to  the 
amount  of  indebtedness  so  adjudicated,  and 
It  Is  final  also  for  purposes  of  appeal  as  to 
all  debated  and  litigated  questions  between 
the  parties  preceding  such  a  decree ;  but,  as 
to  all  subsequent  questions  arising  as  incident 
to  the  sale,  the  occupation  and  possession  of 
the  property  by  the  parties  of  record,  the  col- 
lection and  distribution  of  the  proceeds,  and 
the  like,  the  decree  Is  Interlocutory,  and  the 
cause  is  still  pending.  Knight  v.  Houghtalllng, 
94  N.  O.  408;  Clement  v.  Ireland,  138  N,  C. 
136,  60  S.  E.  570 ;  Nutt  v.  Cumming,  155  N.  T. 
309,  49  N.  E.  880;  Morgan  v.  Casey,  73  Ala.  222. 
This  Is  true  in  all  Jurisdictions  where  the 
cause  In  express  terms  is  retained  for  fur- 
ther orders  and  decrees,  and  It  is  true  with 


us  from  the  force  and  effect  of  such  a  decree, 
and  whether  such  a  feature  formally  ap- 
pears or  not,  for  our  decisions  are  to  the  ef- 
fect that  a  decree  for  absolute  sale  without 
requiring  a  r^mrt  to  be  submitted  for  fur- 
ther consideration  by  the  court  is  Irregular 
and  Improper  and  will  be  set  aside  on  mo- 
tion. Foushee  v.  Durham,  84  N.  C.  66 ;  Me- 
bane  v.  Mebane,  80  N.  C.  34.  The  double  as- 
pect of  this  class  of  decrees  being  final  in 
some  respects,  and  in  others  as  Interlocotoiy. 
is  recognized  in  the  authority  relied  upon  by 
defendant  McCaskill,  Adm'r,  r.  Graham. 
121  N.  O.  190,  28  S.  B.  264.  where  It  Is  said 
by  Fnrches,  J.:  "The  Judgment  of  $754i)3 
was  a  personal  Judgment  and  was  final.  The 
Judgment  foreclosing  the  mortgage  was  the 
exercise  of  the  equitable  Jurisdiction  of  the 
court,  and  was  not  what  would  have  been  a 
final  decree  in  equity,  and  was  not  so  in  this 
case."  And  so  It  is  here.  The  Judgment  as 
to  the  debt  is  final,  and  on  plea  of  statnte 
properly  entered  could  no  longer  be  enforced 
88  a  Judgment  in  personam  and  against  other 
assets  of  deceased;  but,  as  a  proceeding  in 
rem,  the  cause  is  still  pending  for  the  pur- 
poses of  carrying  out  the  provisions  of  the 
decree  directing  a  sale  of  the  property,  and 
an  application  of  the  proceeds  to  the  satis- 
faction of  the  plaintiffs'  debt 

We  have  it,  then,  that  as  to  the  questions 
involved  in  this  motion,  the  cause  is  still 
pending.  Plaintiffs  are  here  representing  the 
same  interests  and  asserting  the  same  right 
claimed  and  established  by  the  unexecuted 
and  Interlocutory  decree;  and  defendants. 
8S  successors  and  heirs  at  law  of  Duncan 
McFadyen,  deceased,  are  parties  of  record 
bound  by  the  terms  of  the  decree,  subject  to 
the  orders  of  the  court  made  in  the  can.<«. 
and  when  nothing  has  occurred  to  put  them 
In  a  hostile  attitude  so  as  to  cause  the  stat- 
ute to  operate  for  their  protection.  The^ 
Judge  below  was  correct  therefore  in  ruling 
that  plaintiffs'  right  to  proceed  was  not  bar- 
red by  the  statute  of  limitations.  Inasmuch 
as  some  of  the  affidavits  offered  and  used 
on  the  hearing  are  styled  complaints,  and 
some  of  the  notices  issued  are  called  sum- 
mons, we  deem  It  well  to  note  that  the  re- 
lief sought  by  plaintiff  on  this  bearing,  the 
cause  not  having  terminated  by  final  Judg- 
ment, is  only  to  be  had  by  motion  in  the 
cause;  and  that,  according  to  our  present 
decisions,  an  Independent  action  instituted 
and  prosecuted  as  such  will  no  longer  be 
treated  as  a  motion  In  a  pending  cause. 
Long  V.  Jarratt,  94  N.  C.  443;  Falson  v.  Mc- 
Ihvaine,  72  N.  0.  312.  It  la  evidatt  here, 
however,  from  a  perusal  of  the  record  and 
papers,  that  all  the  notices  Issued  and  the 
affidavits  filed  were  In  the  pending  cause,  and 
that  the  parties  have  properly  treated  them 
as  a  proceeding  In  that  cause,  and  no  new 
action  was  entered  or  contemplated. 

Thore  is  no  error,  and  the  Judgment  is  af 
firmed. 

Affirmed. 
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STATE  T.  HERRING, 

<Supreine  Conrt  of  North   Carolina.    Oct  10, 
1907.) 

1.  iNTOxioATiNa   laQuoBS  —  Statutkb  —  Rb- 

PEAI,. 

Under  BeTlsal  1905,  {  0458,  decIariDS  that 
the  Revisal  ahall  not  repeal  any  act  prohibiting 
or  regulating  the  sale  of  liquors  in  any  particu- 
lar section  of  the  state,  section  2080,  extending 
and  appljrinf^  the  regniation  that  the  place  of 
delivery  of  liquors  shall  be  the  place  of  sale  to 
certain  counties  and  tovnships  of  the  state,  not 
Including  P.  county,  did  not  repL'al  Pub.  liaWB 
1903,  p.  851,  c.  49a  making  the  place  of  deUv 
ery  of  Whisky  in  P.  county  the  place  of  sale. 

2.  Same— RxaniJiTiONS— PoucK   Poweb— Va- 

LIDITT. 

Pub.  Laws  1903,  p.  851.  c.  498,  making  the 
place  of  delivery  of  whisky  in  P.  county  the 
place  of  sale,  constituted  a  valid  regulation  of 
the  sale  of  liquors. 

3.  SaICE— AlDINO   AJtD   ABETTINO— BVIDENOK. 

Under  Pub.  Laws  1903,  p.  851,  c.  498,  mak- 
ing a  place  of  delivery  of  whisky  in  P.  county 
the  place  of  sale,  evidence  held  to  show  a  sale 
by  the  dealers  from  whom  the  liquor  was  or- 
dered to  the  persona  to  whom  it  was  delivered 
in  P.  county,  in  which  defendant  aided  and 
abetted. 

Appeal  from  Sm>erior  Court,  Pender  Coun- 
ty ;  Long,  Judge. 

Sol.  Herring  was  convicted  of  illegal  sales 
of  intoxicating  liquors,  and  be  appeala  Af- 
firmed. 

Solicitor  Jones,  the  alleged  vendee  of  the 
liquor,  testified  for  the  state  as  follows: 
"On  Wednesday  or  Thursday  I  gave  defendant 
60  cents  to  send  for  some  liquor,  and  4  cents 
to  pay  express.  I  gave  him  the  54  cents  the 
morning  be  sent  off  the  order.  I  got  the 
liquor  on  Saturday  following.  I  went  to  the 
stables  and  got  the  liquor.  Sol.  was  there, 
and  I  got  my  liquor.  I  got  a  quart  of  gin. 
The  arrangement  we  made  with  defendant 
about  sending  for  the  liquor  was  on  Wednes- 
day or  Thursday.  Jim  Johnson,  Ellis  Taylor, 
and  Amos  Orady  were  present  when  we  made 
the  arrangement  to  send  for  the  liquor.  De- 
fendant was  going  to  order  some  for  him- 
self, 80  we  all  gave  him  the  money,  50  cents 
each  and  4  cents  express  from  Wilmington. 
Defendant  was  to  send  for  the  liquor.  The 
Ilqnor  came  on  Saturday  morning  following, 
In  the  daytime.  The  box  was  open  when  I 
got  to  the  stable.  Defendant  and  Amos 
Grady  were  there  when  I  got  there.  When 
I  got  there  Sol.  said:  It  has  come,  and  you 
all  know  what  yon  ordered.'  I  picked  minis 
up  out  of  the  box  and  took  It  and  went  homo. 
Jim  Johnson,  Ellis  Taylor,  and  Amos  Grady 
were  present  when  I  gave  defendant  the  mon- 
ey. The  others  gave  defendant  same  amount 
at  the  same  time.  In  this  town.  When  I  saw 
the  liquor  It  was  at  Johnson's  stables.  It 
was  in  a  box.  I  got  It  out  All  the  bottles 
had  the  names  of  the  owners  upon  It,  and  I 
did  not  see  any  bottles  unmarked.  My  bottle 
was  wrnpped  in  a  paper,  and  name  on  bottle. 
Ellis  Taylor  got  his  at  the  same  time  that  I 
got  mine."  There  was  further  testimony  as 
follows:     William  Hand,  cross-examination: 


"I  saw  a  negro  carrying  a  box  to  the  stables. 
Cannot  say  who  the  man  was  carrying  the 
box.  He  was  260  yards  away  from  me.  Four 
bottles  had  been  taken  away  when  I  got 
there.  Seven  remained  In  the  basket  covered 
with  a  bag.  Solicitor  Jones  and  the  three 
other  witnesses  each  had  liquor.  I  examined 
the  box  when  It  came  in,  and  It  had  express 
tag  on  it  from  Wilmington,  N.  C.  Defendant 
told  me  he  had  not  made  a  cent  on  the 
whisky,  and  ordered  it  to  come  In  his  box,  but 
each  bottle  was  labeled  in  the  name  of  the 
person  to  whom  it  belonged;  that  he  sent 
the  order  to  Stemberger  Bros.,  Wilmington, 
N.  C  and  they  packed  and  shipped  the 
whisky  as  above  stated  to  him  at  Burgaw. 
Stemberger  Bros.,  are  licensed  barkeepers 
In  the  city  of  Wilmington.  N.  C."  Defendant 
requested  the  court  to  charge  the  Jury  that 
if  they  believed  the  testimony  they  would  ren- 
der a  verdict  of  not  guilty,  which  was  re- 
fused, and  defendant  excepted.  Verdict  of 
guilty,  and  from  Judgment  on  verdict  defend- 
ant appealed. 

Stevens,  Beasley  &  Weeks,  for  appellant 
Assistant  Attorney  General  Clement,  for  the 
State. 

HOED,  J.  (after  stating  the  facts  es  above). 
Chapter  350,  p.  503,  of  the  Public  Laws 
of  1901,  prohibits  the  manufacture  or  sale 
of  spirituous  liquors  In  the  county  of  Pender, 
and  chapter  498,  p.  851,  of  the  Public  Laws 
of  1903,  makes  the  place  of  delivery  of  such 
whisky  In  said  county  the  place  of  sale. 
Section  2080  of  revlsal  of  1905,  which  ex- 
tends and  applies  this  last  regulation  to  47 
counties  In  the  state,  and  to  certain  town- 
ships In  some  additional  counties,  does  not 
include  the  county  of  Pender,  and  might  prob- 
ably have  the  effect  of  repealing  the  local  law, 
Just  referred  to,  but  for  the  express  provision 
elsewhere  found  in  the  Revlsal  Itself  (section 
6458)  to  the  effect  that  the  Revlsal  shall  not 
repeal  any  act  prohibiting  or  regulating  the 
sale  of  liquors  in  any  particular  section  of  the 
state,  etc 

We  have  it,  then,  that  the  sale  of  liquors 
is  unlawful  within  the  county  of  Pender,  and 
the  further  statutory  regulation  that  the 
place  of  delivery  of  whisky  within  said  coun- 
ty shall  be  the  place  of  sale.  The  validity  of 
this  regulation,  popularly  known  as  the  "Antl 
Jug  Law,"  has  been  upheld  with  us  by  di- 
rect adjudication  (State  v.  Patterson,  134  N. 
C.  612,  47  S.  E.  808)  and  the  decision  on  this 
question,  we  think,  is  well  considered.  W« 
see  no  reason,  as  a  general  proposition,  why 
the  Legislature  cannot  make  the  place  of  de- 
livery the  place  of  sale,  as  to  all  contracts 
entered  Into  after  the  enactment  of  such  a 
law;  and  certainly  a  statute  of  this  kind  is 
valid  to  the  extent  required  for  the  proper 
exercise  of  the  police  power,  as  here.  Page 
on  Contracts,  f  1778 ;  Preund  on  Police  Pow- 
er, §  499;  State  v.  Goss,  59  Vt  266,  9  Atl. 
820,  69  Am.  Rep.  706.    In  Page  on  Ooutmebk. 
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It  Is  said:  'The  power  to  regulate  contracts 
Is  at  least  as  wide  as  the  police  power  and 
has  been  assumed  to  be  the  same  thing.** 
And  In  Freund,  {  499:  "The  liberty  of  con- 
tracts yields  readily  to  any  of  the  acknowl- 
edged purposes  of  the  police  power."  This, 
then,  being  a  valid  regulation,  we  think  tbe 
evidence.  If  believed,  shows  a  clear  case  of 
guilt  on  the  part  of  the  defendant;  and  tbe 
court  was  right  In  refusing  to  give  the  de- 
fendant's prayer  for  Instruction.  The  testi- 
mony tended  to  establish  that  there  was  a 
sale  of  whisky  by  Sternberger  Bros.,  of  Wil- 
mington, N.  C,  to  Solicitor  Jones,  the  person 
named  In  tbe  bill  of  indictment,  completed  by 
delivery  at  and  in  Pender  county;  and  that 
defendant  aided  and  abetted  such  unlawful 
sale,  both  in  taking  the  orders,  procuring  the 
whisky,  and  having  same  delivered  to  the 
purchaser,  as  charged  in  the  bill  of  Indict- 
ment State  y.  Johnston,  139  N.  C.  640,  52 
8.  E.  273. 

There  is  no  error,  and  the  Judgment  is  af- 
firmed. 

No  error. 


RALEIGH  REAL  ESTATE  &  TRUST  00.  T. 
ADAMS  et  al. 

(Supreme  Court  of  North  Carolina.    Oct.  10, 
1907.) 

1.  BBOKBBS— EhlPLOTUENT— TeBMIRATIOR. 

Where  defendants  fixed  no  definite  time  for 
tbe  duration  of  plaintiff's  employment  as  their 
broker,  either  was  entitled  In  cood  faith  to 
terminate  the  employment  at  will,  l>efore  any 
contract  was  effected  with  a  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §S  10,  11.] 

2.  Samb— DuTT  OF  Bbokeb. 

A  broker  endeavoring  to  sell  land  for  his 
principal  is  bound  to  communicate  to  the  prin- 
cipal the  real  facts  and  true  situation  with  ref- 
erence to  a  proposed  purchase  of  the  property. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  H  16-26.] 

8.  Same— Right  to  Commissions. 

A  broker  must  obtain  a  contract  from  a 
proposed  purchaser  able  to  buy,  where  by  the 
purchaser  is  bound  to  buy  on  the  authorized 
terms,  or  produce  to  his  principal  a  proposed 
purchaser  who  is  able,  willing,  and  ready  to  buy 
on  the  terms  authorized,  to  entitle  tlie  broker 
to  commissions. 

[Ed.  Note.— For  cases  in  point,  see  C.ent.  Dig. 
vol.  8,  Brokers,  §§  65-81.] 

4.  Same— Tebmination  of  Adtuobitt. 

Defendants  employed  plaintiff  as  a  broker  to 
sell  certain  real  estate  for  $5,000  cash.  Plain- 
tiff obtained  a  purchaser  who  was  ready  and 
willing  to  purchase  on  the  terms  specified,  but 
plaintm  represented  that  the  property  had  been 
sold  for  $1,000  cash,  and  the  balance  on  time, 
but  if  8uch  terms  were  unsatisfactory  cash 
would  be  raised  for  the  whole  amount.  Defend- 
ants declined  to  sell  on  those  terms,  and  imme- 
diately withdrew  the  proijerty  from  the  market. 
Held,  that  plaintiff  did  not  produce  a  purchaser 
on  the  terms  prescribed,  and  was  therefore  not 
entitled  to  commissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dijf. 
vol.  8,  Brokers,  U  66,  67.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; E.  B.  Jones,  Judge. 


Action  by  tbe  Raleit^  Real  Estate  &  Trust 
Company  against  M.  J.  Adams  and  another. 
From  a  judgment  for  defendants,  plaintiff  ap 
peals.    Affirmed. 

This  action  was  bronj^t  by  tbe  plaintiff  to 
recover  the  simi  of  $250  alleged  to  be  due  by 
the  defendants,  as  coiomlssions  for  the  sale 
of  two  lota  in  the  city  of  Raleigh.  Tbe  plain- 
tiff's version  of  the  facts  was  that  tbe  prop- 
erty was  placed  with  it  for  sale  by  tbe  de- 
fendants at  5  per  cent  commissions  for  serv- 
ices rendered  in  making  the  sale.  That  It 
sold  the  lots  to  Mr.  Corpening  and  Mr.  Ten- 
nllle  for  $5^000,  the  price  named  by  tbe  de- 
fendants, as  vendors.  Mr.  Ellington,  who 
conducted  the  transaction  for  the  plaintiff, 
went  to  the  house  of  the  defendant  Adams 
on  December  1,  1005,  to  take  his  acknowledg- 
ment and  his  wife's  privy  examination  to  the 
deed  for  the  lots,  telling  blm  at  tbe  time 
that  he  had  sold  the  property  for  $1,000  Id 
cash  and  the  balance  on  time,  and.  If  tbe  de- 
fendants did  not  want  to  take  tbe  $1,000  and 
give  time  on  the  balance,  he  could  r^ise  the 
cash  for  the  whole  amount  The  defendants 
declined  to  sell  the  property  on  those  terms. 
Mr.  Ellington  testified  that  be  bad  made  an 
arrangement  with  the  Raleigh  Savings  Bank 
to  get  the  balance  of  $4,000.  He  demanded 
the  commissions  for  making  the  sale  on  De- 
cember 2d.  and  tbe  defendants  refused  to 
pay  tbe  same.  The  defendants'  testimony 
tended  to  show,  on  the  contrary,  that  they 
had  placed  the  lots  for  sale  in  the  bands  of 
several  real  estate  dealers,  with  the  under- 
standing  that  the  one  who  first  sold  them,  ac- 
cording to  tbe  stipulated  terms — ^tbat  is,  $5,- 
000  In  cash — should  be  preferred  and  receive 
tbe  commissions.  That  Ellington  had  met 
Adams  on  the  street  and  stated  to  blm  that 
he  held  the  lots  at  too  high  a  price.  He  after- 
wards, on  or  about  Thanksgiving  Day,  1905, 
told  the  defendants  that  he  had  a  proposi- 
tion to  make  to  them,  and  that  be  would 
pay  $1,000  down  and  the  balance  In  one  and 
two  years,  to  which  tbe  defendants  replied 
that  they  would  not  accept  it,  that  tbe  sale 
must  be  for  cash,  as  before  agreed  upon,  that 
they  did  not  care  to  sell  on  time,  and  tiad 
decided  to  take  the  property  off  tbe  market 
Ellington  did  not  say  that  he  could  raise  the 
cash,  but  merely  made  a  proposal  to  boy  as 
above  Indicated.  There  was  but  tbe  one  offer 
of  part  In  cash  and  the  balance  on  time.  The 
defendants,  when  this  offer  was  made  by  El- 
lington and  refused  by  them,  withdrew  the 
property  from  the  market  There  was  other 
evidence  and  facts  bearing  more  or  less  up- 
on the  controversy,  bnt  tbe  foregoing  Is  a 
sufficient  statement  to  present  the  point  de- 
cided In  this  court  No  question  was  made 
about  the  actual  ability  of  Corpening  and 
Tennllle  to  pay  the  $5,000. 

The  Issues  submitted  to  the  Jury  and  the 
answers  thereto  were  as  follows:  "(1)  Did 
the  defendants  withdraw  the  property  from 
sale  in  good  faith  before  the  plaintiff  found 
a  purchaser,  ready,  willing,  and  able  to  pay 
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(for  the  property)?  Ans.  Yes.  (2)  In  what 
amount,  It  any,  are  the  defendants  Indebted 
to  the  plaintiff?"  (Not  answered,  as  the  re- 
sponse to  the  first  Issne  disposed  of  the  case.) 
The  plaintiff  requested  the  court  to  instruct 
the  Jury  as  follows:  "If  they  found  from  the 
evidence  that  the  plaintiff  procured  a  pur- 
chaser able,  ready,  and  willing  to  pay  $5,000 
In  cash,  before  they  withdrew  the  property 
from  sale,  they  should  answer  the  first  issue 
'No,'  although  the  plaintiff  did  not  tell  the 
defendants  that  the  purchaser  would  pay 
cash."  This  instruction  was  refused  and  ex- 
ception taken.  The  court  then  charged  the 
Jury  as  follows:  "The  harden  of  proof  upon 
the  issue  submitted  1b  on  the  defendants. 
Among  other  things,  the  Jury  are  Instructed 
that,  If  they  find  from  the  evidence  that  Mr. 
Ellington,  the  plalntlfTs  agent,  as  claimed  by 
him,  told  the  defendants  at  the  interview  be- 
tween them  that  he  had  found  a  purchaser 
who  desired  to  pay  $1,000  cash  and  the  bal- 
ance on  time,  but  if  it  was  not  satisfactory 
be  would  raise  all  the  purchase  price  In  cash 
and  pay  the  same,  and  the  defendants  then 
declined  to  sell,  and  withdrew  the  property 
from  sale,  then  the  Jury  will  answer  the  first 
issue  'No.'  But  If  you  find  from  the  evidence 
that  the  defendants  went  to  the  ofiBce  of  the 
plaintiff,  as  they  were  requested  to  do,  and 
Mr.  Ellington  told  them  he  bad  a  proposition 
to  make  them,  which  was  that  they  take  $1,- 
000  cash  for  the  property  and  the  balance, 
^,000,  in  one  and  two  years,  and  he  did  not 
tell  the  defendants  that  they  could  get  the 
purchase  price,  $5,000.  cash  at  the  time,  and 
they  withdrew  the  property  from  sale  in  good 
faith,  and  Ellington  did  not  tell  them  they 
could  get  the  cash  for  the  property  until  the 
next  day,  or  afterwards,  as  testified  to  by 
them,  then  the  Jury  will  answer  the  first  is- 
sue, 'Yes.'"  The  defendant  duly  excepted 
to  the  charge  and  now  assigns,  as  error,  the 
refusal  to  give  Its  special  prayer  and  the  two 
instructions  given  by  the  court.  There  was 
Judgment  upon  the  verdict  for  the  defendant, 
and  the  plaintiff  appealed. 

Womack,  Hayes  ft  Pace,  for  appellant    W. 
N.  Jones  and  W.  H.  Lyon,  Jr.,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  defendants  having  specified  no 
definite  time  for  the  duration  of  the  plain- 
tiff's employment  as  their  broker,  when  they 
appointed  and  authorized  it  to  sell  the  lots, 
either  had  the  right  to  terminate  It  at  will, 
before  any  contract  was  effected  with  a  pur- 
chaser, subject,  however,  only  to  the  ordinary 
requirement  of  good  faith.  Abbott  v.  Hunt, 
129  N.  C.  403,  40  S.  E.  119 ;  SIbbald  v.  Iron 
Ctompany,  83  N.  Y.  378,  38  Am.  Rep.  441; 
Coffin  V.  Landls,  46  Pa.  426 ;  Young  v.  Train- 
er, 158  111.  428,  42  N.  H.  139 ;  Bailey  v.  Smith, 
103  Ala.  641,  15  South.  900;  Hnrtley's  Ap- 
peal, .53  Pa.  212,  91  Am.  Dec.  207 ;  Hunt  v. 
Rousmanler,  8  Wheat  (U.  8.)  174,  5  L.  Ed. 
588 ;  Insurance  Co.  v.  WUllama,  91  N.  O.  68, 
68S.B. 


49  Am.  Bep.  637;  Brookshire  v.  Voncannon, 
28  N.  C.  231 ;  Wilcox  v.  Ewlng,  141  U.  S.  627, 
12  Sup.  Ct  94,  35  L.  Ed.  882.  The  cases 
which  we  have  so  copiously  cited  will  show 
the  different  circumstances  under  which  this 
rule  of  law  has  been  applied  and  demonstrate 
the  wisdom  of  It 

There  is  another  principle  equally  as  well 
settled:  A  broker,  who  negotiates  the  sale 
of  property,  is  not  entitled  to  his  commis- 
sions, unless  he  finds  a  purchaser  In  a  situ- 
ation, and  ready  and  willing,  to  complete  the 
purchase  on  the  terms  agreed  upon  between 
him  and  his  principal,  the  vendor.  Mallonee 
V.  Young,  119  N.  O.  549,  26  8.  B.  141 ;  2  Am. 
ft  Eng.  Enc.  of  Law,  584 ;  McOavock  v.  Wood- 
llef,  20  How.  (U.  S.)  221,  15  L.  Ed.  884.  Can 
It  be  that  a  real  estate  broker  will  be  permit- 
ted by  the  law  to  recover  his  commissions, 
when  be  has  reported  to  his  principals  a  sale 
upon  terms  materially  different  from  those 
which  the  latter  had  stated  In  their  proposal 
to  sell;  the  offer  being  thereupon  rejected, 
and  the  property  withdrawn  from  sale?  No 
authority  has  been  cited  to  us  which  sus- 
tains such  a  proposition  as  an  affirmative  an- 
swer to  the  question  would  establish.  It  was 
clearly  the  duty  of  the  broker  In  this  case  to 
communicate  to  his  principals  the  real  facts 
and  the  true  situation,  as  no  doctrine  is  l>et- 
ter  settled  in  the  law  of  agency  than  that  the 
agent  must  give  to  his  principal  notice  of  all 
facts,  relative  to  the  business  Intrusted  to 
blm,  which  have  come  to  his  knowledge,  and 
which  may  materially  affect  the  principal's 
Interests.  Tiffany  on  Agency,  p.  415,  (  107; 
Humphrey  v.  Robinson,  134  N.  C.  432,  46  S. 
E.  953.  The  relation  between  the  agent  and 
the  principal  being  of  a  fiduciary  nature.  It 
results  that  there  must  always  be  the  exer- 
cise of  good  faith  by  the  former  towards  the 
latter.  The  principal  reposes  confidence  In 
his  agentand  Is  entitled  to  receive,  In  return, 
perfect  loyalty  to  himself  and  unselfish  at- 
tention to  his  business.  There  should  be  no 
conflict  between  their  Interests,  as  the  agent 
must  always  be  free  and  untrammeled,  in  or- 
der to  serve  his  employer  with  undivided  de- 
votion and  fidelity  to  his  trust  and  an  unre- 
mitting endeavor  to  promote  the  success  of 
the  matters  committed  to  his  charge.  Rein- 
hard  on  Agency,  H  239-246.  An  agent  must 
also  obey  instructions  and  observe  the  terms 
of  the  agency,  otherwise  he  does  not  perform, 
in  the  eye  of  the  law,  his  full  duty  towards 
his  principal,  and  Is  not  entitled  to  receive 
the  compensation  for  his  services  promised  to 
him  in  the  contract  of  agency. 

We  held  substantially.  In  Humphrey  v. 
Robinson,  supra,  following  the  general  prin- 
ciples thus  stated,  that  a  real  estate  broker, 
who  falls  to  communicate  to  his  employer 
any  facts  known  to  him  and  material  to  the 
transaction  he  had  In  charge,  was  not  enti- 
tled to  damages  for  the  failure  of  his  princi- 
pal to  comply  with  the  contract  made  by  the 
broker  in  his  name  and  on  bis  account  with 
a  third  person.    So,  here,  the  plaintiff,  as 
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agent,  failed  to  disclose  to  tlie  defendants, 
who  employed  It  to  sell  the  lots,  the  facts 
as  It  now  claims  they  actually  existed.  Its 
agent  reported  to  them  a  contract  with  Cor- 
penlng  and  Tennllle  entirely  different  from 
the  one  he  was  authorized  to  make,  and  the 
defendants  had  the  right,  then  and  there,  to 
reject  the  proposition  and  terminate  the 
agency,  which  they  did,  according  to  the  find- 
ings of  the  jury.  We  cannot  Imagine  upon 
what  principle  of  equity,  even  broadly  consid- 
ered, and  certainly  we  have  failed  to  discov- 
er any  principle  of  law,  upon  which  the 
plaintiff  Is  entitled  to  commissions,  as  upon  a 
sale  made  by  it,  for  surely  none  have  been 
justly  earned.  It  la  now  the  established  doc- 
trine of  the  courts  that.  In  the  absence  of  any 
usage,  or  contract,  express  or  Implied,  to  the 
contrary,  or  conduct  of  the  seller  preventing 
a  completion  of  the  bargain  by  the  broker, 
an  action  by  the  latter  for  bis  commissions 
will  not  He  until  it  is  shown  that  he  has  pro- 
cured and  effected  a  sale  of  the  property  up- 
on tbe  terms  fixed  by  the  vendor.  It  is  not 
enough  that  the  broker  has  devoted  bis  time, 
labor,  or  money  to  advance  the  Interests 
of  bis  employer.  Unsuccessful  efforts,  how- 
ever meritorious,  afford  no  ground  of  action. 
Where  his  acts  bring  about  no  agreement  or 
contract  between  his  employer  and  tbe  pui^ 
chaser,  by  reason  of  bis  failure  in  the  prem- 
ises, the  loss  of  expended  and  unremunerated 
effort  must  be  all  bis  own.  He  loses  the  la- 
bor and  skill  used  by  him  which  he  staked 
upon  success.  If  there  has  been  no  contract, 
and  tbe  seller  Is  not  in  default,  then  there 
can  be  no  reward.  His  commissions  are  bas- 
ed upon  the  contract  of  sale.  Rapalje  on 
Real  Estate  Brokers,  t  75,  and  cases  cited  in 
tbe  note:  Sibbald  v.  Iron  Co^  83  N.  T.  378, 
38  Am.  Rep.  441.  The  broker  must  also  act 
strictly,  or  at  least  substantially,  according 
to  tbe  authority  conferred  upon  him.  In  order 
to  entitle  himself  to  tbe  stipulated  compensa- 
tion. Rapalje  on  Real  Est.  Brokers,  §§  59, 
GO.  In  one  of  the  cases  cited  on  the  argu- 
ment by  the  plaintiff  (McDonald  v.  Smith,  99 
Minn.  42,  108  N.  W.  292),  it  is  said :  "A  real 
estate  broker,  in  order  to  earn  a  commission 
for  finding  a  purchaser,  must  either  obtain  a 
contract  from  a  proposed  purchaser  able  to 
buy,  whereby  he  is  legally  bound  to  buy  on 
the  authorized  terms,  or  be  must  produce  to 
his  principal  a  proposed  purchaser  who  Is 
able,  willing,  and  ready  to  buy  upon  the  terms 
authorized.  It  is  not  necessary  that  tbe 
principal  and  the  purchaser  actually  be 
brought  face  to  face,  but  the  principal  must 
be  notified  that  such  purchaser  has  been 
found  and  afforded  a  full  opportunity  to 
make  a  binding  contract  for  the  sale  of  the 
land  on  the  authorized  terms." 

If  tbe  plaintiff  has  lost  the  benefit  of  its 
commissions  upon  a  sale  that  it  could  easily 
have  made,  tbe  fault  was  its  own,  and  no 
blame  can  attach  to  the  defendants.  Tbe 
mistake  it  made  was  in  trying  to  obtain  a 
little  better  terms  from  its  principal  In  re- 


spect to  the  time  for  tbe  payment  of  the  pn^ 
chase  money.  It  tried  to  make  a  sale,  con- 
trary to  the  instructions  of  the  principal,  in 
which  payment  of  tbe  larger  part  of  the  pur- 
chase money  was  to  be  deferred,  when  in 
fact,  as  It  now  claims,  the  purcbaaer  was 
ready  to  pay  all  in  cash.  It  is  plain  that  a 
cash  sale  Is  what  tbe  defendants  desired,  and 
it  was  no  doubt  more  advantageous  to  them. 
They  bad  at  least  a  right  to  consider  It  so 
when  they  made  the  bargain  with  the  plain- 
tiff. Tbe  latter  was  therefore,  by  every  con- 
sideration of  good  faith,  bound  to  communi- 
cate to  tbe  defendants  tbe  important  fact 
that  they  could  get  cash  for  the  property. 
Instead  of  doing  so,  the  plaintiff  withheld 
this  Information  until  the  defendants  had  ex- 
ercised their  undoubted  right  to  pat  an  end 
to  tbe  agency. 

The  jury  have  found  against  the  plaintiff 
upon  the  facts,  adopting  tbe  defendants'  ver- 
sion of  them.  The  instruction  requested  was 
properly  refused  under  the  circumstances, 
and  tbe  charge  of  the  court,  which  was  con- 
cise and  clear-cut,  presented  the  case  to  tbe 
jury  in  its  proper  light 

No  error. 


SWINDEUi  V.  LATHAM. 

(Supreme  Court  of  North   Carolina.    Oct   10, 

1907.) 

1.  Pbinoipal    Ana    Aoeht— Au^owir    or 

AOXNT.  .     . 

An  agent  can  only  contract  for  hia  pnoci- 

Sal  within  the  limits  of  his  authority,  and  one 
ealing  with  an  agent  with  limited  powers  most 
generally  inqnire  aa  to  the  extent  of  hia  au- 
thority. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  i  245.] 

2.  Sauk. 

An  agent  with  authority  to  buy  or  sell, 
has,  in  the  absence  of  any  restriction  to  the 
contrary,  the  power  to  buy  or  sell  for  cash  of 
credit 

[Ed.  Note.— For  cases'  in  point  see  Gent  Dl» 
vol.  40,  Principal  and  Agent  i  280.] 

8.  SAin. 

An  agent  anthorized  to  buy  goods,  wtaett 
no  funds  are  advanced  to  him,  has  implied  au- 
thority to  buy  on  the  credit  of  his  principal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  !!  280.  313.] 
4.  Sajcb— Ratifioatioh  of  Agent's  Acts. 

Where,  in  an  action  against  a  principal  for 
money  loaned  to  his  agent,  authorized  to  bay 
goods  for  a  mercantile  buBiness,  the  principal 
cinimed  that  the  agent  was  instructed  to  bay 
for  cash  and  draw  checks  on  a  bank,  and  that 
arrangements  had  been  made  with  the  bank  to 
honor  checks,  an  instmctlon  tliat  where  an 
agent  is  directed  to  buy  for  cash  with  money 
advanced  by  the  principal,  who  fails  to  furnish 
casli,  and  ue  agent  borrows  money  and  uses  it 
to  pay  for  goods  which  are  nsed  for  the  benefit 
of  the  principal,  the  latter  is  liable  for  the 
money  borrowed,  was  erroneous  because  making 
the  liability  of  tbe  principal  for  the  money  boi^ 
rowed  turn  only  on  whether  the  money  was  ap- 
plied to  the  payment  of  goods  nsed  in  the  bosi- 
ness,  thongb  he  did  not  know  that  the  agent  had 
violated  instructions. 

[£U.  Note.— For  cases  in  point  see  Gent.  Dig. 
vol.  40,  Principal  and  Agent  l^.L  I  _ 
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6.  Save— Irditiduai.  Intebkst  of  Agent. 

An  agent  cannot,  without  the  knowledge  of 
his  principal,  represent  himself  and  the  princi- 
pal, vhere  their  intereat*  conflict. 
&  Sau  —  Actions  —  Btidbrok  —  Admibbi- 

BUUT7. 

In  an  action  against  a  principal  for  money 
borrowed  by  hia  agent,  evidence  that  the  trans- 
action between  plaintiff  and  tlie  agent  was 
osuriooB,  in  so  far  as  it  affected  tlie  principal, 
was  admissible  on  the  questivi  whether  plain- 
tiff knew  the  agent  was  exceeding  bis  authority. 

Appeal  from  Superior  Court,  Beanfort 
County;  W.  a.  Allen,  Judge. 

Action  by  W.  B.  Swindell  against  J.  BL 
L>attaain.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Beversed. 

This  action  was  brought  to  recover  the 
sum  of  $3,900.25,  wblch  tbe  plaintifT  alleges 
Is  due  to  blm  from  tbe  defendant,  by  reason 
of  tbe  fact  tbat  the  latter,  who  lived  In  New- 
bern,  was  conducting  a  mercantile  business 
in  Washington,  Beaufort  County,  N.  C,  by 
and  through  his  agent,  A.  B.  Smith,  and  tbat 
Smith  was  authorized  to  purchase  such 
goods,  wares,  and  merchandise  as  were  nec- 
essary to  be  used  in  the  conduct  of  tbe  said 
business,  either  for  cash  or  on  credit,  and 
that,  In  tbe  usual  and  necessary  conduct  of 
the  affairs  of  bis  principal,  A.  B.  Smith  bor- 
rowed from  tbe  plaintiff  tbe  said  sum,  which 
Tras  used  In  tbe  said  business,  and  of  which 
the  defendant  derived  tbe  use  and  benefit 
The  defendant  denied  all  of  this  and  aver- 
red that  bis  agent  was  authorized  to  buy  on- 
ly for  cash  which  was  to  be  furnished  by 
htan,  or  procured  through  tbe  bank. 

The  court  charged  the  Jury  as  follows:  "(1) 
The  plaintiff  brings  this  action  to  recover 
money  wbtcb  he  alleges  was  borrowed  by 
the  defendant's  agent,  A.  B.  Smith,  for  use 
In  the  defendant's  business,  of  buying  and 
selling  cotton  and  merchandise,  in  Washing- 
ton, and  that  the  agent,  when  he  received 
the  loan  of  the  money,  was  acting  within  the 
scope  of  his  authority,  and  tbat  the  defend- 
ant received  the  benefit  of  the  money  so  bor- 
rowed in  tbe  prosecution  of  bis  business  in 
Washington.  (2)  Tbe  defendant  admits  tbat 
be  was  doing  business  in  Washington  by  bis 
agent  A.  B.  Smith,  but  he  denies  that  Smith, 
as  his  agent,  bad  any  authority  to  borrow 
money,  but  on  the  contrary,  be  was  Instruct- 
ed to  buy  only  for  cash  and  to  draw  checks 
on  tbe  bank  for  tbe  purchases  so  made  by 
talm,  both  of  cotton  and  merchandise,  and 
that  sufficient  arrangements  had  been  made 
with  the  bank  to  honor  all  checks  so  drawn, 
and  he  avers  tbat  be  Is  not  liable  to  the 
plaintiff  for  any  money  borrowed  by  Smith 
from  blm.  (3)  A  principal  Is  not  bound  by 
tbe  act  of  his  agent  unless  tbe  act  Is  within 
the  authority  of  the  agent  This  authority 
may  he  expressly  given,  but  there  Is  no  evi- 
dence of  such  authority  In  this  case.  It  may 
also  be  Implied.  If  the  principal  acts  in 
such  manner,  and  permits  bis  agent  to  so 
conduct  his  business  as  to  lead  one  of  ordi- 
nary prudence  to  believe  be  has  authority  to 


do  a  particular  act,  and  a  third  party  deals 
with  the  agent  relying  upon  this  apparent 
authority,  the  principal  is  liable.  (4)  If  an 
agent  has  no  authority  to  borrow  money  in 
order  to  pay  for  goods,  but  is  directed  to 
buy  for  cash  with  money  advanced  by  tbe 
principal,  and  tbe  latter  fails  to  furnish  tbe 
cash,  and  tbe  agent  for  the  purpose  of  pro- 
moting tbe  business,  liorrows  money  and 
uses  it  to  pay  for  goods  for  his  principal, 
and  tbe  goods  are  used  In  said  business  for 
tbe  benefit  of  tbe  principal,  then  tbe  prin- 
cipal is  liable  for  the  money  so  borrowed." 
(5)  The  court  here  stated  the  contentions  of 
the  parties  and  recited  the  testimony,  show- 
ing Its  bearing  upon  the  Issues  In  the  case. 
"(6)  If  you  find  by  the  greater  weight  of  the 
evidence  tbat  the  defendant  held  Smith  out 
as  bis  agent  and  with  his  knowledge  and 
consent  permitted  the  business  to  be  so  con- 
ducted by  Smith  as  to  lead  a  man  of  ordi- 
nary prudence  to  believe  that  he  had  authori- 
ty to  borrow  money,  and  the  plaintiff,  while 
acting  upon  this  belief,  loaned  money  to  said 
agent  which  was  used  In  buying  goods  for 
tbe  defendant,  you  will  answer  the  first  Issue 
'Yes.'  If.  you  find  by  the  greater  weight 
of  the  evidence  that  the  defendant  failed 
to  furnish  his  agent  with  sufficient  funds 
to  pay  for  goods,  that  he  knew  goods  were 
to  be  iMught  for  cash,  tbat  bis  agent  borrow- 
ed money  from  the  plaintiff  and  used  tbe 
same  to  pay  for  goods,  and  that  these  goods 
went  Into  the  business  of  tbe  defendant  and 
were  disposed  of  for  his  benefit  you  will  an- 
swer the  first  issue  'Yes';  otherwise  'No.' 
(7)  If  you  believe  the  evidence  In  this  case, 
tbe  plaintiff  loaned  to  Smith  $1,548.75  In 
October,  1903,  $857.50  on  February  16,  1904, 
and  $1,500  on  December  16,  1904.  If  you 
further  believe  the  evidence,  the  first  two  of 
these  transactions  are  usurious,  and  tbe 
plaintiff  would  not  be  entitled  to  recover  any 
Interest  thereon,  and  all  payments  made 
would  be  deducted  from  the  principal  sum. 
The  third  transaction  is  dependent  upon  the 
Intention  of  the  parties.  If  it  was  made 
for  the  purpose  of  securing  a  greater  rate 
than  6  per  cent,  It  was  usurious;  but  If 
otherwise,  it  was  not.  (8)  If  you  answer  the 
first  issue  'Yes,'  you  will  answer  the  second 
Issue,  if  you  believe  tbe  evidence,  $1,356.- 
25  on  tbe  first  transaction,  $778.75  on  the 
second,  $1,500  on  the  third,  If  you  find  it 
was  usurious,  or  $1,500  and  Interest  from 
December  16,  1904,  If  it  was  not  usurious. 
(9)  If  you  answer  the  first  Issue  'No,'  do  not 
consider  the  first  and  second  loans  any  fur- 
ther, but  you  will  still  consider  tbe  third,  and 
if  you  find  from  the  evidence  tbat  Smith  bor- 
rowed the  $1,500  from  the  plaintiff  on  De- 
cember 16,  1904,  and  used  It  to  buy  goods 
for  the  defendant  that  these  goods  were  re- 
ceived by  the  defendant  and  used  by  blm 
with  a  knowledge  of  these  facts,  that  the  de- 
fendant is  liable  therefor,  and  If  you  so 
find,  answer  the  second  issue  $1,500,  if  usuri- 
ous, or  $1,500  and  inte^ff^^i^ot  usurious. 
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If  yoa  do  not  bo  find,  and  yon  answer  the 
first  iBsne  'No,'  then  yon  will  answer  the  sec- 
ond Issue  'Nothing.'  If  you  believe  the  evi- 
dence and  answer  the  first  Issue  'Yes,'  yon 
Will  answer  the  second  Issue  $300,  less  $92, 
leaving  $207.12,  with  Interest  from  January 
7,  1905." 

The  following  Issues  were  submitted  to 
the  Jury:  "(1)  Was  A.  B.  Smith,  prior  to 
December  13,  1904,  authorized  by  the  de- 
fendant to  enter  Into  the  contracts  with  the 
plaintiff,  sued  on  In  this  case,  and  to  charge 
defendant  with  the  payment  of  the  money  re- 
ceived thereby?  Ans.  Yes.  (2)  Is  the  de- 
fendant Indebted  to  the  plaintiff,  and.  If  so. 
In  what  amount?     Ans.  $3,635." 

There  was  a  verdict,  under  the  evidence, 
and  the  charge  of  the  court,  for  the  plain- 
tiff, as  appears  In  the  record,  and  Judgment 
was  entered  thereon,  from  which  the  defend- 
ant, having  duly  excepted  to  the  alleged  er- 
rors of  the  court  In  the  trial  of  the  case,  ap- 
pealed to  this  court 

W.  O.  Rodman,  for  appellant  Harry  Mc- 
Mnllan  and  Ward  k  Grimes,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  seems  to  us  that  the  presiding 
Judge  wait  too  far,  under  the  facts  and  cir- 
cumstances of  this  case,  In  the  fourth  in- 
struction given  the  Jury,  which  was  as  fol- 
lows: "If  an  agent  has  no  authority  to  bor- 
row money  In  order  to  pay  for  goods,  but  is 
directed  to  bny  for  cash  with  money  advanc- 
ed by  the  principal,  and  the  latter  fails  to 
furnish  the  cash,  and  the  agent  for  the  pur- 
pose of  promoting  the  business,  borrows  mon- 
ey and  uses  it  to  pay  for  goods  for  his  prin- 
cipal, and  the  goods  are  used  in  said  business 
for  the  benefit  of  the  principal,  then  the 
principal  la  liable  for  the  money  so  borrow- 
ed." We  presume  that  bis  honor,  in  giving 
this  instruction,  was  attempting  to  follow 
the  principle  which  he  thought  had  been  de- 
clared In  Brittaln  v.  Westhall,  135  N.  C.  492, 
47  S.  B.  616,  and  Id.,  137  N.  O.  30,  49  S.  E. 
54;  but  he  did  not  confine  himself  to  the 
limit  which.  In  that  case,  is  prescribed  to  an 
agent  In  buying  goods  for  his  principal, 
and,  for  this  re'ason,  he  erred  in  the  Instruc- 
tion given  to  the  Jury  because  it  iMvadened 
the  scope  of  the  agent's  authority  as  there 
defined.  There  is  undoubtedly  one  expres- 
sion In  that  case,  as  reported  in  135  N.  G. 
492,  47  S.  B.  616,  which,  when  considered  by 
Itself,  might  perhaps,  have  led  the  Judge 
Into  this  error ;  but  what  Is  said  In  a  Judicial 
opinion  mnst  be  read  with  reference  to  the 
facts  of  the  particular  case  then  under  In- 
vestigation, and  also  in  connection  with  the 
context  In  Brittaln  v.  Westhall,  as  reported 
In  135  N.  C.  492,  47  S.  E.  610.  and  again  in 
137  N.  C  80,  49  S.  E.  64,  there  were  two 
questions  Involved :  (1)  Whether  Westall  had 
furnished  Townsend,  his  agent  with  funds 
to  buy  the  goods ;  and  (2)  whether  If  be  had 
done  so,  and  his  agent  instead  of  using  the 


funds  for  that  pnrpose,  bought  the  goods  on 
the  credit  of  his  principal,  and  the  latt» 
afterwards  received  and  appropriated  them, 
knowing  that  Townsend,  his  ag«it  had  vio- 
lated his  instmctlona  to  buy  only  for  cash 
with  money  supplied  to  him  and  had  bonght 
<Hi  credit  With  reference  to  these  qpestionB, 
we  stated  several  legal  propositions:  (1) 
"That  an  agoit  can  only  contract  for  his 
principal  within*  the  limit  of  bis  authority, 
and  persons  dealing  with  an  agent  having 
limited  powers  must  generally  Inquire  as  to 
the  extent  of  his  authority."  Brittaln  v. 
Westhall,  135  N.  C.  495,  47  S.  E.  616.  See, 
also.  Bank  v.  Hay,  143  N.  G.  326,  85  8.  E. 
811.  (2)  "When  the  authority  to  buy  or  to 
sell  is  given  in  general  terms.  It  is  clear.  In 
the  absence  of  any  restriction  to  the  contra- 
ry, that  the  agent  has  the  power  to  buy  for 
cash  or  on  credit  as  he  may  deem  best  and 
to  sell  in  the  same  way.  Ruffln  v.  Mebane, 
41  N.  C.  507.  Or  if  express  authority  to  buy 
on  a  credit  is  not  given  to  an  agent  but  he 
is  authorized  to  malie  the  purchase,  and  no 
funds  are  advanced  to  him  to  enable  him  to 
buy  for  cash,  he  is,  by  implication,  clearly 
authorized  to  purchase  on  the  credit  of  bis 
principal,  because  when  an  agent  Is  autboria- 
ed  to  do  an  act  for  his  principal  all  the 
means  necessary  for  the  accomplishment  of 
the  act  are  impliedly  included  in  the  author- 
ity, unless  the  agent  be  in  some  particular 
expressly  restricted.  Sprague  v.  Olllett  50 
Mass.  91."  Brittaln  v.  Westall,  137  N.  G  32, 
49  S.  E.  64;  Komorowskl  v.  Krumdlck,  56 
Wis.  23,  13  N.  W.  881.  (3)  "On  the  face  of 
the  contract  it  appeared  that  Townsend  was 
directed  to  buy  only  for  cash,  and,  this  I>e- 
Ing  so,  he  could  not,  of  course,  buy  on  credit 
contrary  to  the  Instruction  of  his  principal. 
Whether  the  defendant  subsequently  ratified 
what  he  did,  and  is  therefore  liable  to  the 
plaintiff,  la  quite  another  and  different  ques- 
tion." Brittaln  v.  Westall,  137  N.  C.  83,  49 
S.  B.  64.  This  was  said  by  us  in  regard  to 
a  prayer  of  the  defendant  as  follows:  "The 
written  contract  Introduced  in  evidence  con- 
stituted Townsend  the  agent  of  Westall,  with 
limited  authority  only.  As  such  agent  Town- 
send  had  authority  to  buy  lumber  for  cash, 
with  money  furnished  him  by  Westall,  but 
he  did  not  have  authority  under  said  written 
contract  to  buy  lumber  on  Westall's  credit" 
(4)  "The  contract  expressly  required  Town- 
send  to  buy  for  cosh,  and  the  only  possible 
ground  of  defendant's  liability  Is  that  he  re- 
ceived and  appropriated  the  lumber  to  his 
own  use,  knowing  that  his  agent  had  bought 
It  on  his  credit,  or  that  he  had  not  provided 
his  agent  with  the  cash  to  bny  lumber.  In 
which  case  the  latter  had  Implied  authority 
to  buy  on  credit  and  that  fact  would  also  be 
some  evidence  of  notice  to  defendant  that 
his  agent  had  so  bought  1  Am.  ft  Eng.  'Eoc. 
of  I<aw,  1021,  and  notes."  Brittaln  v.  West- 
all,  137  N.  C.  84,  49  S.  B.  54.  This  language 
was  used  by  na  whoi  oommentlng  upon  > 
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prayer  of  the  defendant,  as  follows:  "Al- 
though  the  Identical  lumber  In  controversy 
came  into  the  possession  of  defendant  and 
was  appropriated  by  him,  he  would  not  be  li- 
able to  plaintiff  for  Its  value  unless  be  bad 
authorised  Townsend  to  buy  on  bis  credit, 
or  accepted  and  appropriated  the  lumber 
with  notice  of  the  fact  that  Townsend  had 
bought  it  on  bis  (defendant's)  credit"  We 
also  stated  that,  if  the  agent  is  instructed  to 
buy  only  for  cash  to  be  fiumlsbed  by  the 
principal,  and  violates  his  Instructions  by 
buying  on  credit,  and  the  principal  there- 
after receives  and  uses  the  goods  knowing 
that  be  has  not  furnished  the  cash  with 
which  to  buy  them,  be  is  liable  at  least  for 
the  value  of  the  goods  to  the  seller,  as  he 
must  have  known  that  they  were  bought  on 
credit,  but  if  it  appears  that  he  did  furnish 
the  cash,  and  the  agent  nevertheless  pur- 
chased on  credit,  be  is  not  liable  for  the  price 
even  though  be  afterwards  received  and  used 
the  goods,  If  it  appears  that  he  did  so  with- 
oat  notice  of  his  agent's  default. 

It  follows  from  this  statement  of  the  law, 
as  declared  by  the  two  decisions  in  that 
case,  that  the  Instruction  of  the  Judge  below 
was  erroneous,  because  the  defendant's  liabil- 
ity, as  principal  of  A.  B.  Smith,  to  the  plain- 
tiff, was  made  to  turn  only  upon  whether 
the  borrowed  money  had  been  applied  to  the 
payment  for  goods  which  were  used  In  the 
defendant's  business,  in  which  event  the  Jury 
were  told  that  the  defendant  would  be  liable, 
not  merely  for  the  ralue  of  the  goods  so 
nsed  by  his  agent  In  his  business,  or  for  the 
value  of  any  benefit  be  may  have  derived 
therefrom,  but  for  the  full  amount  of  the 
borrowed  money.  The  defendant  lived  In 
Newbem ;  the  business  was  carried  on  by  bis 
agent.  Smith,  in  Washington.  It  may  be 
that  under  the  real  facts  and  circumstances 
of  this  case,  the  defendant  did  not  know 
that  his  agent  bad  violated  bis  instruction, 
and  his  liability  to  the  plalntltt  for  the 
amount  of  the  borrowed  money  depended  up- 
on such  knowledge.  This  was  the  ultimate 
fact  to  be  established,  and  the  Jury  should 
have  been  so  instructed.  Whether  the  de- 
fendant would  be  liable  for  the  value  of  the 
goods  actually  used  In  his  business  or  for  the 
value  of  any  benefit  derived  therefrom,  even 
If  he  had  no  notice  that  his  agent  had  dis- 
obeyed his  instructions,  is  a  question  which  is 
not  now  before  us.  We  simply  decide  that 
there  was  error  in  the  instruction  of  the 
court  to  the  Jury. 

There  are  some  expressions  in  the  receipts 
given  by  A.  B.  Smith,  the  agent,  to  the  plain- 
tiff for  the  borrowed  money,  which  might  in- 
dicate that  they  were  buying  flour  on  Joint 
account  for  the  purpose  of  speculation,  using 
the  credit  of  the  defendant  for  that  purpose. 
We  may  not  correctly  understand  these  re- 
ceipts, and  tbelr  meaning  and  stgniflcnnce 
may  be  far  otherwise  than  would  ai)i)ear  on 
tbelr  face;   bnt  It  Is  not  permissible  for  an 


agent  thus  to  use  his  principal's  credit.  If 
we  are  right  in  our  Interpretation  of  these 
receipts.  An  agent  cannot,  in  law,  represent 
himself  and  his  principal,  where  their  in- 
terests conflict,  and  without  the  knowledge 
of  the  latter.  An  agent  cannot  thus  well 
serve  in  two  capacities,  for  himself  and  his 
principal,  because  the  latter's  Interests  may 
be  prejudiced  even  by  an  unconscious  and 
unintentional  desire  to  advance  his  own. 
Sumner  v.  Railroad.  78  N.  C.  289;  Lamb  v. 
Baxter,  130  N.  C.  67,  40  S.  E.  860;  Mining 
Co.  V.  Fox,  89  N.  C.  61;  Atkinson  v.  Pack, 
114  N.  C.  697,  19  S.  B.  628.  We  have  only 
referred  to  this  matter  that  the  intuition  of 
the  parties  may  be  made  clearer  at  the  next 
trial.  It  may  be,  and  likely  is,  that  the 
transaction  is  entirely  free  from  any  objec- 
tionable feature. 

If  the  transactions  between  the  plaintiff 
and  the  agent,  A.  B.  Smith,  were  usurious,  In 
so  far  as  they  affected  the  defendant,  we 
do  not  see  why  this  Is  not  at  least  a  cir- 
cumstance to  be  considered  by  the  Jury  upon 
the  question  as  to  whether  the  plaintiff  did 
not  know  that  the  agent  was  exceeding  bis 
authority  and  acting  contrary  to  bis  prin- 
cipal's instructions. 

New  trial 


BPSTIN  et  al.  v.  BBRMAN  et  al. 

(Supreme   Court   of    South    Carolina.    Oct.   S. 
1907.) 

1.  Plkadino— Motions— Making   Complaint 
More  Definite  and  Cebtain. 

A  complaint  alleged  that  the  plaintifts.^  as 
members  and  trustees  of  a  religious  corporation, 
are  entitled  to  the  custody  and  control  of  a  cer- 
tain lot  with  a  synagogue  thereon,  the  property 
of  the  corporation,  and  that  defendants,  wrong- 
fully claiming  to  be  tlie  trustees,  are  assuming 
to  act  as  such,  and  are  wrongfully  exercising 
control  and  custody  over  the  lot  and  synagogue 
to  the  plaintiffs'  damage,  wherefor  they  pray, 
besides  other  relief,  for  a  certain  sum  m  dam- 
ages. Held,  that  the  wrongful  acts  alleged  do 
not  necessarily  import  substantial  pecuniary 
damage  to  the  plaintiffs,  and  the  court  properly 
ordered  the  complaint  amended  by  stating  with 
particularity  bow  and  in  what  way  the  plain- 
tiffs have  l>een  damaged. 

2.  Same. 

The  order  to  amend  the  complaint  did  not 
require  plaintiffs  to  allege  mere  evidentiary  mat- 
ters or  special  damages. 

3.  Appeal— Decisions    Reviewabi*-0bdeb3 
TO  Amend  Pleadings. 

An  order  to  make  the  pleadings  definite  and 
certain  by  amendment  is  appealable  when  it  de- 
prives the  appellant  of  gome  substantial  right. 
[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  703.] 

4.  Same— Discretion    of    Court— Abuse    of 
Discretion. 

The  Code  vests  the  circnit  courts  with 
power  to  order  an  amendment  to  make  a  plead- 
ing more  definite  and  certain,  and  the  court's 
action  will  not  be  disturbed  unless  it  clearly 
appears  that  the  appellant  has  been  prejudiced. 
[EW.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3i>;52.] 

5.  Damages— Oenebal  Damages. 

General  damages  are  such  as  necessarily  ac- 
crue from  the  unlawful  acts  alleged,  and  are 
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recoverable  under  a  general  averment  of  dam- 
age. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  15,  Damages,  {  4.] 

6.  Same — Spectai,  Damages. 

Special  damages  are  Bach  as  naturally  and 
proximately,  but  not  necessarily,  accrue  from 
the  unlavrful  acts  alleged,  and  are  not  recover- 
able unlesa  specifically  alleged. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  IS,  Damages,  (  4.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  RIcliland  County ;  R.  Withers  Memmlnger, 
Judge. 

Action  by  Philip  Epstln  and  others  against 
Julius  Berman  and  others.  From  an  order 
requiring  the  complaint  to  be  made  more 
definite  and  certain,  plaintiffs  appeal.  Af- 
firmed. 

J.  8.  Mailer  and  D.  W.  Robinson,  for  appel- 
lants.   Melton  &  Belser,  for  respondents. 

JONES,  J.  This  appeal  is  from  an  order 
of  Judge  Memmlnger  requiring  the  complaint 
to  be  made  more  definite  and  certain.  The 
complaint  alleges,  substantially:  (1)  That 
the  Tree  of  Life  is  a  religious  corporation  or^ 
ganized  by  the  Israelites  of  the  city  of  Co- 
lumbia; (2)  that  the  plaintiffs  are  members 
and  the  trustees  of  said  corporation  charged 
with  the  custody  and  control  of  Its  property ; 

(5)  that  Bald  corporation  owns  a  certain  lot, 
described,  with  a  synagogue  thereon,  for  use 
by  its  members  for  divine  worship;  (4)  that 
the  defendants,  Julius  Berman,  August  Kohn, 
J.  U.  Cohen,  C.  G.  Goldstein,  J.  M.  Epstin, 
and  August  Meyer,  are  wrongfully  claiming 
to  be  trustees  of  said  religious  body  and  cor- 
poration, and  are  assuming  to  act  as  such, 
and  are  wrongfully  exercising  control  and 
custody  of  said  lot  and  of  said  synagogue; 

(6)  "that  the  plaintiffs  have  been  damaged 
by  the  unlawful  and  wrongful  acts  of  defend- 
ants In  the  sum  of  $5,000."  The  prayer  of 
the  complaint  is  that  they  be  declared  the 
rightful  trustees  of  the  corporation;  that 
the  claims  of  the  defendants  be  declared 
wrongful,  and  they  be  prevented  from  further 
attempting  to  exercise  the  duties  of  such 
trustees;  that  plaintiffs  be  put  in  charge  of 
said  corporation ;  and  "for  $3,000  and  costs." 
Judge  Memmlnger  held  that  the  wrongful 
acts  alleged  In  paragraph  4  of  the  complaint 
are  of  the  most  general  character,  and  do 
not  necessarily  Import  substantial  pecuniary 
damages  to  the  plaintiffs;  and  that,  if  such 
damages  are  claimed,  the  particular  acts  and 
circumstances  out  of  which  such  damages 
arise  should  be  set  forth  in  order  to  enable 
defendants  to  prepare  to  meet  the  plaintiffs' 
charge,  and  ordered  plaintiffs  to  amend  the 
complaint  by  stating  with  particularity,  defl- 
niteness,  and  certainty  by  what  precise  acts, 
in  what  items,  and  how  and  In  what  way 
the  plaintiffs  have  been  damaged  In  the  sum 
claimed.  The  plaintiffs  except  to  the  order 
on  substantially  two  grounds:  (1)  That  de- 
fendants were  not  called  upon  to  meet  any 


claim  for  special  damages,  but  damages  such 
as  would  naturally  and  necessarily  result 
from  the  wrongs  alleged ;  that  the  effect  of 
the  order  would  be  to  require  plaintiffs  to  al- 
lege special  damages  which  they  do  not 
choose  to  claim.  (2)  That  compliance  with 
the  order  would  require  plaintiffs  to  allege 
evidentiary  matter. 

An  order  to  make  pleadings  definite  and 
certain  by  amendment  Is  appealable  when  it 
deprives  the  appellant  of  some  substantial 
right  Bolln  t.  Railway  Co.,  66  &  C.  226,  43 
S.  E.  665;  Lynch  v.  Spartan  Mills,  66  &  C 
16,  44  S.  E.  93.  The  Code,  however,  invests 
the  circuit  court  with  pow«  to  order  sudi 
amendment  when  the  allegations  of  a  plead- 
ing are  so  Indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  is  not  apparent 
and  large  discretion  must  necessarily  be  al- 
lowed the  circuit  court,  and  the  court's  ac- 
tion will  not  be  disturbed  except  In  a  case 
where  it  clearly  appears  that  the  ajqiellant 
has  been  prejudiced.  The  delay  and  trouble 
Involved  in  appeals  from  orders  of  this  char- 
acter should  not  be  encouraged  by  any  very 
technical  or  refined  criticisms  of  the  action 
of  the  circuit  court  The  manifest  object  of 
the  court  was  to  require  a  definite  statement 
of  the  acts  of  defendants  alleged  to  be  wrong- 
ful and  resulting  in  damage  to  plaintiffs. 
The  mere  characterization  of  acts  as  "wrong- 
ful," or  "unlawful,"  does  not  assign  any  spe- 
cific legal  character  to  the  acts,  and  may  gen- 
erally be  disregarded.  Aaron  v.  Southern 
Ry.,  68  S.  C.  100,  46  S.  E.  556.  The  acts 
characterized  as  unlawful — "claiming  to  be 
trustees  of  said  religious  body,"  "assuming 
to  act  as  such,"  "exercising  control  and  cus- 
tody of  said  lot  and  synagogue" — are  very 
general  and  indefinite.  In  Bolln  v.  Railway 
Co.,  63  S.  C.  228,  43  S.  E.  663,  and  Lynch  v. 
Spartan  Mills,  66  S.  C.  17.  44  S.  E.  93.  the 
court  approves  the  statement  in  Pom.  Code 
Remedies  tliat:  "The  material  facts  which 
constitute  the  ground  of  relief  should  be  aver- 
red as  they  actually  existed  or  took  place,  and 
not  the  legal  effect  or  aspect  of  these  facts, 
and  not'  the  mere  evidence  or  probative  mat- 
ters by  which  their  existence  is  established." 
Good  pleading  requires  a  plain  and  concise 
statement  of  the  final,  ultimate  facts  which 
constitute  the  cause  of  action  or  defense. 
While  the  general  allegations  In  tlie  complaint 
may  be  sufficient  as  against  a  general  demur- 
rer, yet  the  defendants  on  this  motion  were 
entitled  to  have  a  definite  statement  of  the 
specific  acts  of  wrong,  so  tnat  the  court  could 
reasonably  Infer  resulting  damage  to  plain 
tiff,  and  the  defendants  may  know  what  par- 
ticular delict  Is  charged  against  them.  The 
plaintiffs  certainly  must  know  wherein  tlu 
defendants  have  breached  plaintifls'  alleged 
right  to  the  control  and  custody  of  the  prop- 
erty. They  are  not  required  to  do  an  im- 
possible thing,  and  no  substantial  right  is 
taken  away  or  impaired  by  the  order.  We 
do  not  construe  tl>e  order  aa  ^ttaer  requiring 
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plaintiffs  to  allege  mere  evidentiary  matter 
or  as  requiring  the  allegation  of  tspeclal  dam- 


General  damages  are  Biicb  as  necessarily 
accrue  from  the  unlawful  acts  alleged,  and 
are  recoverable  under  a  general  averment  of 
damage,  while  special  damages  are  such  as 
naturally  and  proximately,  but  not  necessa- 
rily, accrue  from  the  unlawful  acts  alleged, 
and  are  not  recoverable  unless  specifically  al- 
leged. The  complaint  does  not  undertake  to 
allege  any  special  damages,  and  we  do  not 
Interpret  the  order  as  doing  anything  more 
than  requiring  the  plaintiff  to  state  with 
deflnlteness  and  certainty  the  unlawful  acts 
relied  on  as  the  basis  of  a  claim  for  general 
damages. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


BDSSEY    V.    CHARLESTON    *    W.    a 
BY.   CO. 

(Supreme  Court   of    Sonth   Carolina.    Oct   8, 

1907.) 

1.  Masteb  and  Sebvant— InjxniT  to  Serv- 
ant—Contbibutory  NKOLIQBNCB— VlOIiAT- 
INO  Abrogated  Ritlk. 

A  section  master  killed  by  colllaion  of  a 
train  with  his  hand  car  was  not  eailty  of  con- 
tributory negligence  by  violating  the  company's 
rnie,  providing  for  the  sending  of  a  flagman 
ahead ;  it  having  been  abrogated  by  accustomed 
disregard  thereof,  known  to  and  acqniesced  in 
by  the  company's  representative,  the  road  mas- 
ter, whose  duty  it  was  to  furnish  rules  and 
supervise  the  work  of  the  division. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dlgi 
vol.  34,  Master  and  Servant,  §|  703-766.] 

2.  SAitx  —  Rttles  of  Master  —  Reasonabuc- 
NE8»— Question  fob  Coubt  ob  Jubt. 

Conflicting  expert  testimony  as  to  the  ne- 
cessity for  the  mie  of  a  railroad  company,  that 
a  section  master  approaching  a  curve  on  a  hand 
car  shall  sto^  and  send  a  Bagman  ahead,  does 
not  raise  an  issue  of  fact  on  which  the  reason- 
ableness of  the  mie  depends,  in  which  case  only 
is  the  reasonableness  of  the  rule  one  for  the 
jury,  instead  of  the  court ;  but  such  an  issue  is 
raised  by  evidence  that  another  rule  required  the 
section  master  to  go  over  bis  section  at  least 
every  other  day,  and  that  it  was  impossible  for 
him  to  do  so  if  he  stopped  at  curves  to  send 
ahead  a  flagman. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {|  1032-1043.] 

8.  Same— Nkouoencb— Evidence. 

Evidence  of  negligence,  in  an  action  for 
death  of  a  section  maoter  from  collision  with  his 
hand  car  of  a  special  freight,  held  sufficient  to 
go  to  the  jnry. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  ii  1000-1,050.] 

4.  Sake— Feixow  Servants— Ratlboads. 

Under  Civ.  Code  Ga.  1895.  J  2610,  provid- 
ing that,  except  in  case  of  railroad  companies, 
the  master  is  not  liable  to  one  servant  tor  in- 
juries from  the  negligence  of  other  servants 
about  the  same  business,  a  railroad  company  is 
liable  for  Injnry  to  an  employe  from  negligence 
of  bis  fellow  servants. 

5.  Sake— Neouoenob— Pbesukption. 

Under  the  law  of  Georgia,  in  case  of  Injury 
to  an  amployt,  on  its  being  shown  that  he  was 


without  fault,  there  is  a  presumption  of  negli- 
gence of  the  master. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S4,  Master  and  Servant,  g  878.] 

6.  Appeai/— Review— HABKLE88    Bbror  — In- 

STKUCTIONS. 

The  substance  of  a  rejected  charge  having 
been  given  in  the  charge  of  the  court,  any  error 
in  holding  it  to  be  a  charge  on  the  facts  is  harm- 
less. 

7.  Master    and    Servant  —  Injubt   to    Bu- 
PLOYfe—NEOLiQENcB— Evidence. 

Though,  under  the  law  of  Georgia,  failure 
of  a  train  to  give  the  statutory  signal  at  a 
crossing  cannot  be  considered  as  negligence  per 
se,  in  the  matter  of  the  collision  of  the  train 
with  a  hand  car  three-quarters  of  a  mile  from 
the  crossing,  yet  it  may  be  considered  as  an  Item 
of  evidence  tending  to  establish  negligence. 

8.  Appeai^-Review— Questions  of  Fact. 

There  lieing  evidence  of  defendant's  negll- 

fence  to  go  to  the  jury,  the  refusal  of  a  motion 
or  new  trial  on   the  ground  that  the  verdict 
for  plaintiff  was  against  the  weight  of  evidence 
will  not  be  disturbed. 
9l  Same. 

It  is  not  error  of  law  for  the  court,  in  deny- 
ing a  motion  for  new  trial,  to  state  as  conclu- 
sions facts  not  sustained  by  the  evidence. 
10.  Death— Damaoks—EIxpectanct  of  Life- 
Evidence. 

Under  the  law  of  Georgia,  the  jury  are  not 
limited  to  the  mortality  aqd  annuity  tables  in 
estimating  the  valne  of  a  life. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County ;  B.  Withers  Memmiuger, 
Judge. 

Action  by  Elizabeth  J.  Bussey,  administra- 
trix of  John  C.  Bussey,  deceased,  against  the 
Charleston  &  Western  Carolina  Railway. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

S.  J.  Simpson  and  Sheppard  Bros.,  for  ap- 
pellant J.  Wm.  Thurmond  and  James  H. 
Tillman,  for  respondent 

POPB,  O.  J.  This  action  was  bronght  In 
July,  1900,  by  the  plaintiff,  Elisabeth  Bussey. 
as  administratrix  of  John  O.  Bussey,  deceas- 
ed, against  the  defendant  railway  company, 
to  recover  damages  for  the  alleged  wrongful 
death  of  the  intestate  herein.  The  deceased 
was  in  the  employment  of  the  defendant  rail- 
way as  a  section  master,  having  under  bis 
control  a  section  of  road  reaching  from  the 
neighborhood  of  Woodlawn,  a  station  Just  on 
the  south  side  of-  the  Savannah  river,  to  Lu- 
laville,  a  station  in  Georgia.  On  the  25th  of 
February,  1906,  deceased,  together  with  his 
men,  were  on  the  road  working  towards  Au- 
gusta. They  stopped  at  Woodlawn,  where, 
according  to  the  testimony  Introduced  by  the 
plaintiff,  tbey  had  dinner,  and,  Mr.  Bussey 
having  learned  from  the  agent  at  this  place 
that  the  track  was  clear,  they  continued  their 
work  up  the  road.  After  leaving  Woodlawn 
some  distance,  they  were  proceeding  around 
a  curve  in  the  road,  their  band  car  moving 
upgrade  at  the  rate  of  20  miles  an  hoar, 
when  they  were  run  Into  by  an  extra  freight 
train,  and  Bussey  was  killed.  The  plaintiff 
alleged  negligence  on  the  part  of  the  defend- 
ant In  not  notifying  the  deceased  of  the  ap- 
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proach  of  the  extra  train ;  In  failing  to  blow 
the  whistle  at  Bnead's  Crossing,  a  public 
crossing  three-fourths  of  a  mile  from  the 
scene  of  the  accident;  la  coming  around  the 
curve  at  a  high  rate  of  speed  without  having 
the  train  under  control;  failure  to  blow  at 
the  curve,  as  was  customary;  and,  finally, 
failure  of  the  engineer  to  apply  the  brakes 
and  stop  the  train  before  striking  the  car  of 
deceased.  The  defendant  denies  that  It  was 
negligent  In  any  of  the  above  particulars,  and 
alleges  that  It  was  not  its  duty  to  give  deceaso 
ed  notice  of  the  extra  train,  and  that  his  in- 
jury was  caused  by  his  own  negligence  In  not 
sending  a  flagman  ahead,  as  he,  according  to 
the  rules  under  which  be  was  employed,  was 
bound  to  do.  The  case  came  on  for  hearing 
at  the  October,  1906,  term  of  court  for  Edge- 
field county.  Judge  Memmlnger  having  re- 
fused defendant's  motion  for  a  nonsuit,  the 
case  went  to  the  Jury  and  resulted  in  a  ver- 
dict of  $15,000  for  the  plaintiff.  Thereupon 
defendant  made  a  motion  for  a  new  trial, 
and,  it  also  having  been  refused,  it  now  ap- 
peals to  this  court,  alleging  error  in  a  num- 
ber of  particulars. 

In  disposing  of  the  exceptions,  the  first 
question  naturally  arising  is  whether  or  not 
the  rule  requiring  section  masters  to  send 
ahead  flagmen  had  been  abrogated.  The 
plaintlfT  Introduced  evidence  In  reply  tending 
to  show  an  accustomed  disregard  of  the  rule. 
Whether  this  evidence  was  admissible  de- 
pends upon  the  fact  whether  the  disregard 
was  brought  home  to  the  defendant  company. 
Certainly  secret  and  occasional  violations  of 
the  rule  by  employes  are  not  admissible  to 
prove  Its  abrogation.     20  Am.  &  Eng.  Ency. 

107,  and  authorities;  Blnlon  v.  Railway,  118 
6a.  282,  45  S.  E.  276.  It  must  be  shown  that 
the  failure  to  observe  such  regulation  is  suffi- 
ciently well  known  to  the  master  to  raise  the 
presumption  that  by  acquiescence  in  Its  vio- 
lation the  rule  had  been  annulled.  In  this, 
as  in  all  other  cases,  knowledge  of  the  repre- 
sentative is  knowledge  of  the  master,  and 
therefore  if  knowledge  is  brought  home  to 
such  representative,  and  such  acquiescence 
on  his  part  Is  shown,  the  rule  cannot  relieve 
the  master.  Railway  Co.  v.  Collam,  73  Ind. 
261, 38  Am.  Bep.  134 ;  Baulec  v.  Ballway,  59  N. 
T.  356,  17  Am.  Bep.  325;    20  A.  &  E.  Ency. 

108.  The  evidence  here  objected  to  tended 
to  show  an  accustomed  disregard  of  the  rule 
by  all  section  masters,  and  that  even  Stiilwell 
himself,  who  was  the  road  master,  and  whose 
duty  it  was  to  furnish  rules  and  supervise 
tiie  work  of  his  division,  regularly  traveled 
without  sending  flagmen  ahead.  We  think 
the  only  reasonable  inference  from  the  testi- 
mony Is  that  Stiilwell  had  notice  of  the  vio- 
lation of  the  rule.  His  duties,  being  those 
of  the  master,  made  him  the  representative 
of  the  master.  Therefore  his  knowledge  was 
the  master's  knowledge.  The  purpose  of  the 
evidence  was  to  show  that  the  rule  was  con- 
stantly violated  by  both  the  servants  and  the 


representative  of  the  master;  that  It  was  so 
universally  disregarded  that  the  only  rea- 
sonable Inference  was  that  the  master  bad 
notice  of  and  acquiesced  in  the  violation. 
This  being  so,  even  granting  that  the  rnle 
was  promulgated  by  Kenley,  the  result  would 
not  be  effected.  The  question  here  is:  Was 
the  violation  of  the  rule  brought  to  the 
knowledge  of  the  master,  and  did  be  acqui- 
esce In  It?  Its  determination  was  for  the 
Jury.  It  Is  quite  true  that  rules  are  neces- 
sary for  the  conduct  of  the  complex  business 
of  railroads  and  should  be  given  effect.  Ko 
organization  composed  of  many  departments 
can  be  successfully  managed  where  there  Is 
an  absence  of  system  and  regulation.  Where 
such  rules  are  established  and  promulgated 
in  some  reasonable  way,  and  employ^  have 
knowledge  of  them,  they  are  binding,  and  the 
duty  devolves  upon  employes  to  obey  tb^n. 
Many  rules  are,  however,  adopted  which, 
when  they  are  attempted  to  be  put  Into  prac- 
tice, prove  Impracticable,  and  without  being 
expressly  revoked  they  are  allowed  to  be 
constantly  violated.  Such  abrogated  rules 
cannot  In  a  true  sense  be  regarded  as  rules, 
and  employes  are  not  guilty  of  negligence  in 
violating  them.  They  are  not  a  scale  by 
which  servants'  acts  are  to  be  measured  as  to 
whether  or  not  they  are  negligent.  Care  and 
diligence  are  not  governed  by  them.  Pa.  Co. 
V.  Boney,  89  Ind.  453,  46  Am.  Bep.  173:  1 
Labatt  on  Master  and  Servant,  pp.  315,  511. 
We  are  of  the  opinion  therefore  that  the  evi- 
dence was  properly  admitted,  and  that  the 
court  was  correct  In  leaving  It  to  the  Jury 
to  decide  whether  the  rule  had  beoi  abro- 
gated. 

Under  this  view,  if  the  Jury  found  that 
the  rule  was  not  abrogated,  then  the  ques- 
tion as  to  the  reasonableness  of  the  rule  be- 
comes Important  Was  It  proper  to  submit 
this  question  to  the  Jury?  There  seems  to 
be  much  conflict  of  authority  on  this  sub- 
ject In  volume  1,  at  page  508,  of  his 
work  on  Master  and  Servant  Labatt  says: 
"Whether  reasonableness  of  a  rule  is  a  ques- 
tion for  the  court  or  the  Jury  is  one  as  to 
which  there  is  much  conflict  of  authority. 
One  theory  is  that  the  question  is  always  for 
the  court;  the  reason  for  this  view  being  that 
It  would  otherwise  be  Impossible  to  secure 
a  uniformity  of  view  or  to  Insure  the  rule 
pronounced  unreasonable  by  another  Jury  in 
a  subsequent  case.  Another  view  Is  that 
the  question  Is  primarily  one  for  the  Jury. 
Some  courts  have  enunciated  an  intermediate 
doctrine  which  seems  to  be  more  in  har- 
mony with  general  principles,  vis.,  that 
reasonableness  of  a  rule  is  a  mixed  ques- 
tion of  law  and  fact,  except  in  plain  cases." 
The  rule  Is  thus  laid  down  In  20  A.  A  E. 
Ency.  104 :  "Bules  adopted  by  employers  en- 
gaged In  a  complex  and  dangerous  business 
are  presumably  selected  as  the  best  for  avoid- 
ing Injuries  to  their  employes,  and  unless 
clearly  shown  to  be  unreasonable  and  in- 
Digitized 
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sufBcIent  tbe  master  should  not  be  charged 
with  negligence  In  adopting  them.  *  *  • 
Whether  or  not  a  rule  adopted  by  the  master 
for  the  conduct  and  government  of  hla  em- 
ployes Is  reasonable  Is  a  question  of  law  for 
the  court"  In  Elliott  on  Railroads,  |  202, 
we  find:  "The  reasonableness  of  such  regu- 
lations and  the  manner  of  their  enforcement 
in  a  given  case  has  been  held  by  some  of 
the  courts  to  be  a  question  of  fact  for  tbe 
jury.  But  It  would  seem  that  this  must  be 
a  question  of  law  for  the  courts  to  decide. 
If  any  fixed  or  permanent  regulations  are  to 
be  established,  and  the  better  authority  holds 
It  to  be  such,  since  one  Jury  in  a  given  case 
might  pronounce  the  rule  reasonable,  while 
another  Jury  in  another  case  might  decide 
the  rule  to  be  unreasonable.  •  •  •  There 
are  many  cases  In  which  the  reasonableness 
of  the  rule  depends.  In  the  particular  In- 
stance, upon  disputed  facts  and  circumstan- 
ces, and  where  this  is  true  it  may  perhaps 
be  called  a  mixed  question  of  law  and  fact ; 
but,  when  the  facts  are  undisputed,  we  think 
it  clear  both  upon  principle  and  according  to 
the  weight  of  authority  that  the  question 
la  one  of  law  for  the  court."  Again.  Thomp- 
son, in  his  work  on  Trials,  says,  at  section 
1057:  "Whether  a  certain  rule  of  a  railway 
corporation  is  reasonable,  and  therefore  val- 
id. Is  a  question  of  law  for  the  court;  the 
general  rule  being  that  the  reasonableness 
of  the  by-laws,  rules,  and  regulations  of 
corporations,  whether  private  or  municipal. 
Is  to  be  decided  as  a  question  of  law.  And 
It  is  Improper  to  submit  tbe  question  of  tbe 
reasonableness  of  such  a  by-law,  ordinance, 
or  regulation  to  the  jury  for  decision."  The 
practice  in  our  state  seems  to  be  in  accord 
with  these  authorities.  Broom  ▼.  Tel.  Oa, 
71  &  C.  506,  51  8.  E.  250;  State  t.  Earle, 
66  S.  C.  202,  44  8.  E.  781;  Gideon  ▼.  Bnoree 
Mfg.  Co.,  44  8.  C.  442,  22  S.  E.  598.  There- 
fore the  plaintift  must  show  that  there  was 
an  Issue  of  fact  raised  to  entitle  tbe  submis- 
sion of  tbe  question  to  tbe  Jury.  In  her 
endeavor  to  do  this,  she  contends  that  the 
defendant  after  putting  the  rule  in  evidence 
produced  witnesses  to  prove  tbe  necessity, 
which  is  practically  identical  with  tbe  rea- 
sonableness of  the  rule ;  that  reply  was  made 
by  the  plaintifF,  and  thus  an  issue  of  fact 
was  clearly  raised.  This  point  Is  not  well 
taken.  We  are  unable  to  see  where  the 
disputed  fact  or  facts  come  In.  The  evidence 
Introduced  by  tbe  defendant  was  merely  the 
expert  opinion  of  the  witnesses  as  to  tbe  ne- 
cessity of  the  rule.  It  Is  true  that  the  facts 
are  stated  upon  which  the  rule  Is  based,  but 
nowhere  in  the  plaintltTs  reply  can  we  find 
these  facts  contradicted.  A  contradiction  of 
an  opinion  merely  could  raise  no  issue  of 
fact  It  would  raise  simply  the  original 
question  of  necessity  or  reasonableness  that 
the  court  is  called  upon  to  decide.  There  Is 
tbe  fact,  however,  that,  according  to  rule 
1,009  of  the  defendant  railway,  tbe  deceas- 
ed was  required  to  go  over  bis  section  of 


road  at  least  every  other  day.  There  was 
testimony  to  the  effect  that  this  was  Impos- 
sible if  plalntllTs  intestate  had  stopped  at 
curves  to  send  a  flagman  ahead.  This,  then, 
raises  a  question  of  fact,  and  makes  tbe 
reasonableness  of  the  rule,  so  far  as  tbe 
deceased  was  concerned,  a  question  for  tbe 
Jury. 

From  the  consideration  of  tbe  question 
above,  it  Is  clear  that  the  nonsuit  was  prop- 
erly refused;  tbe  ground  of  the  motion  being 
that  the  plalntiflT  was  negligent  The  evi- 
dence raised  Issues  which  had  to  go  to  tbe 
Jury  on  this  point.  Blnion  v.  Railway,  118 
Ga.  878,  S6  S.  E.  938.  If,  after  considera- 
tion of  the  testimony,  the  Jury  found  that  the 
deceased  was  Justified  in  violation  of  tbe 
rule  In  question,  then,  so  far  as  the  plain- 
tiff's  testimony  was  concerned,  her  Intestate 
was  free  from  fault  in  bring  about  the  In- 
Jury.  Nor  according  to  the  plaintiff's  testi- 
mony was  the  defendant  so  absolutely  ab- 
solved from  negligence  as  to  warrant  such 
a  course.  It  was  in  evidence  that  tbe  de- 
fendant's agent  Informed  the  deceased  that 
the  track  was  clear;  that  tbe  defendant's 
agents  were  rounding  the  curve  with  a  spe- 
cial train  at  a  rapid  rate  of  speed;  that  no 
signal  was  given,  nor  was  the  train  under 
control.  These,  together  with  tbe  other  al- 
leged acts  of  negligence,  were  sufficient  to 
carry  tbe  case  to  the  Jury. 

The  circuit  Judge  charged  the  Jury  that  a 
servant  of  a  railroad  company  does  not  as- 
sume the  risks  caused  by  the  negligence  of 
tbe  company  or  Its  employes  acting  in  -the 
scope  of  their  duties,  and  such  risks  cannot 
be  said,  under  tbe  law,  to  be  incident  to  his 
employment,  and  assumed  by  him.  Tbe  ap- 
pellant endeavors  to  show  that  this  is  an 
incorrect  proposition  of  law,  in  that  It  makes 
tbe  master  liable  for  Injuries  caused  by  the 
negligence  of  fellow  servants.  Section  2610 
of  the  Civil  Code  of  Georgia  of  1895  de- 
clares that,  except  in  case  of  railroad  com- 
panies, tbe  master  Is  not  liable  to  one  serv- 
ant for  Injuries  arising  from  tbe  negligence 
or  misconduct  of  other  servants  about  the 
same  business.  Gun  v.  Wiillngbam,  111  Ga. 
427,  36  8.  E.  804.  Tbe  plain  implication,  and 
in  fact  the  holding  In  Georgia,  is  that  where 
an  employe  of  a  railroad  company  is  Injured 
by  the  negligence  of  a  fellow  servant,  tbe 
master  is  liable.  Ry.  v.  Worley,  92  Ga.  84, 
18  S.  B.  301 ;  Ralley  v.  Garbutt  112  Ga.  288, 
37  8.  E.  360.  Therefore  this  contention  must 
be  overruled. 

The  fifth  exception  alleges  error  on  tbe 
part  of  the  circuit  court  in  charging  the  Jury 
that, 'if  it  was  affirmatively  shown  that  the 
Intestate  was  without  fault  himself,  a  pre- 
sumption of  negligence  would  arise  against 
the  defendant,  and  the  burden  of  proof  would 
be  upon  the  defendant  to  show  that  It  was 
not  negligence.  Tbe  cbarge,  according  to  tbe 
doctrine  prevailing  in  Georgia,  is  correct 
The  cases  make  a  distinction  between  in- 
juries to  employes   and  those  resulting  to 
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third  persons.  In  tbe  latter  case,  immediately 
upon  the  happening  of  tbe  injtuy,  the  pre- 
sumption arises  that  the  master  was  negli- 
gent, which  presumption  it  is  incumbent  upon 
bim  to  overcome.  In  the  former  case,  where 
the  plaintiff  was  taking  part  in  the  act  during 
the  performance  of  which  he  was  Injured, 
before  the  presumption  will  arise,  he  must 
show  that  he  was  free  from  fault  In  bringing 
about  the  mishap.  When  this  is  done,  the 
presumption  la  Identical  with  that  in  cases 
of  injuries  to  persons  not  employes.  Railway 
V.  Vandlver,  85  Qa.  470,  11  8.  B.  781.  The 
presumption  Is,  of  coarse,  by  no  means  con- 
clusive, and  even  very  slight  evidence  on  the 
part  of  tbe  defendant  may  dispel  It  Tbls 
being  tbe  law,  there  was  no  error  In  the 
charge. 

Again,  error  Is  alleged  In  refusing  to  charge 
the  following  request,  and  In  holding  It  to  be 
a  charge  upon  the  facts:  "So,  If  you  find 
that  Bussey  neglected  to  send  forward  a 
flagman  on  the  occasion  in  question,  if  his 
duty  required  bim  so  to  do,  and  that  he  took 
the  risk  of  being  on  the  track  with  his  hand 
car,  without  a  flagman  ahead  of  bis  car  when 
run  Into  by  tbe  train,  then  I  charge  you  that 
the  plalntifF  is  not  entitled  to  recover,  even 
If  you  find  that  the  company  was  also  neg- 
Ilgrent,  and  if  these  were  the  facts  you  should 
find  for  the  defendant"  This  exception  can- 
not be  sustained.  Throughout  his  charge  the 
circuit  Judge  was  apparently  anxious  to  Im- 
press upon  the  Jury  tbe  fact  that  If  the  de- 
ceased was  in  any  way  to  blame  for  the  In- 
Jury  resulting  to  himself,  the  platntifl  could 
not  recover.  That  If  be  neglected  bis  duty  in 
failing  to  send  forward  a  flagman,  he  was 
blamable,  is  stated  In  a  number  of  Instances. 
Thus,  at  folio  680,  be  uses  this  language:  "To 
flnd  such  section  master  free  from  fault,  you 
should  flnd  from  the  evidence,  if  there  is  any 
such  evidence,  that  at  the  time  of  bis  injury 
on  the  railway  curve  In  question,  if  there 
was  any  such  curve,  that  he  was  doing  every- 
thing that  his  employers  required  bim  to  do 
for  his  protection,  and  had  sent  out  a  flag- 
man to  flag  approaching  trains.  If  his  duty 
required  him  to  send  out  such  flagman.  If 
his  duty  required  him  to  send  out  such  flag- 
man, and  be  failed  to  do  so,  you  will  not  be 
authorized  to  flnd  Mr.  Bussey  free  from 
fault."  Again,  at  folio  698,  he  says:  "And 
If  you  flnd  that  such  rules  notified  him  that 
extra  trains  would  run  without  notice,  and 
that  he  should  not  run  around  curves  without 
a  flagman  In  advance,  then  I  charge  you  tbat 
be  was  bound  to  obey  such  rule,  and  had  no 
right  to  substitute  any  other  rule  or  measure 
of  diligence,  but  must  obey  tbat  prescribed 
by  bis  employer,  unless  he  was  authorized  in 
Ignoring  the  rules  with  tbe  knowledge  and 
acquiescence  of  the  company  or  those  in  au- 
thority to  promulgate  and  enforce  same." 
And,  again,  he  charged,  at  folio  610:  "The 
court  charges  you  that  if  you  flnd  from  tbe 
evidence  that  it  was  the  duty  of  the  employ^, 
Bussey,  to  send  forward  flagmen  to  flag  tbe 


curve  In  question,  as  against  tbe  approadiiog 
trains,  and  that  su(^  flagging  was  required 
to  be  done  by  Bussey  as  an  act  of  precaution 
under  tbe  rules  and  regulations  of  tbe  com- 
pany, if  there  were  such  rules,  of  which  be 
had  notice,  if  be  did  have  notice,  and  that 
Bussey  failed  so  to  flag  on  tbe  occasion  In 
question,  and  as  a  result  thereon  was  killed 
by  an  approaching  train,  then  I  charge  yoa 
that  such  failure  to  obey  tbe  rules  would  be 
such  an  act  on  bis  part  as  would  prevent  any 
recovery  In  this  case."  Clearly,  from  these 
quotations,  the  substance  of  tbe  rejected 
charge  was  given  to  the  Jnry,  and,  even  were 
the  circuit  Judge  in  error  in  holding  It  a 
charge  upon  the  facts,  it  was  Immaterial  and 
harmless. 

Tbe  Judge  instructed  tbe  Jury  that  the  foll- 
nre  of  the  defendant  to  give  the  signal  at 
Snead's  Crossing  could  not  be  considered  ta 
negligence  per  se,  with  respect  to  tbe  de- 
ceased, but  that  it  might  be  considered  only 
as  an  item  of  evidence  tending  to  establlsb 
negligence.  Tbe  defendant  allies  tbat  this 
was  error.  An  examination  of  tbe  Georgia 
cases  will  show  that  they  sustain  tbe  drcnit 
Judge.  In  the  case  of  Ballway  v.  Golden,  S3 
Ga.  610,  21  8.  E.  68,  we  flnd  this  language: 
"But  tbls  court  so  far  as  I  Imow,  bas  never 
held,  relative  to  a  person  tbat  distance  from 
a  crossing,  that  the  omission  to  give  the 
signal  required  by  law  Is  negligence  per  se, 
as  was  charged  In  this  case  by  tbe  trial 
Judge.  It  has  been  held  that  the  evidence  of 
noncompliance  with  the  statute  by  tbe  serv- 
ants of  the  railroad  company  la  admissible, 
and  tbe  Jury  may  be  instructed  by  tbe  Judge 
that  they  may  consider  it  This,  I  think.  Is 
as  far  as  the  court  has  gone  <m  the  subject" 
In  the  very  strong  opinion  in  the  case  of 
Ballway  v.  Gravltt,  93  Ga.  369,  20  S.  B.  560. 
the  court  lays  dow^i  the  same  role.  The  pur- 
pose of  such  a  holding  is  clear.  The  neg- 
lect to  blow  tbe  whistle  at  the  crossing,  as 
defendant's  duty  required,  has  a  tendency  to 
show  a  negligent  or  reckless  disregard  of  du- 
ty. This  fact  together  with  other  facts,  may 
form  a  chain  bringing  home  to  tbe  defendant 
the  negligent  act  complained  of,  and  for 
which  it  is  sought  to  be  held  responsible.  It 
may  be  very  important,  or  It  may  be  of  do 
value  at  all.  It  is  Just  so  much  evidence 
as  the  Jury  may  take  Into  consideration  and 
give  such  weight  as  to  them  seems  proper. 

Finally,  we  consider  tbe  question  whether 
it  was  error  on  tbe  part  of  the  trial  Judge  to 
refuse  a  new  trial.  It  is  well  settled  that 
for  error  of  fact  this  court  Is  without  power 
to  review  the  circuit  court's  action.  There- 
fore, to  entitle  tbe  defendant  to  a  new  trial 
error  of  law  must  be  shown.  Tbe  first  al- 
leged error,  based  upon  a  number  of  subdlTl- 
sions  alleging  error.  Is  that  tbe  verdict 
should  have  been  set  aside  because  It  was 
contrary  to  the  overwhelming  weight  of  the 
testimony.  Without  taking  up  tbe  subdivi- 
sions  separately,  we  bold  that  tbe  grounds 
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alleging  error  because  of  a  lack  of  proof  of 
negligence  cannot  be  Bustalned.  These  ques- 
tions were  properly  submitted  to  the  Jury, 
and,  they  having  reached  a  verdict,  this  court 
will  not  interfere  upon  the  ground  that  th« 
finding  is  against  the  weight  of  the  testimony. 
Ruddell  T.  Railway,  75  S.  0.  291.  55  S.  B. 
628;  Cain  v.  Railway,  74  S.  C.  89,  64  S.  K 
244.  Likewise,  It  has  been  held  that  It  Is 
mot  error  of  law  for  a  judge  In  overruling  a 
notion  for  a  new  trial  to  state  as  conclusions 
facts  not  sustained  by  the  testimony.  Cald- 
well T.  Railway,  73  S.  a  443,  53  S.  B.  740. 
Therefore  these  grounds  must  be  overruled. 
Nor  can  we  see  that  the  circuit  judge  at- 
tempted to  lay  dovni  any  new  rule  as  regards 
master  and  servant  in  his  order.  His  Inten- 
tion was  to  say  that  a  railroad  company 
could  not  lay  down  a  rule  and  in  contempla- 
tion of  such  rule  act  in  entire  disregard  of 
the  rights  of  the  employ& 

The  eleventh  exception  raises  the  point 
that  under  the  Georgia  statute  and  the  deci- 
sions of  that  state  a  verdict  of  $15,000  was 
Illegal  and  excessive,  In  that  It  was  more 
than  the  amount  that  could,  by  the  rules  es- 
tablished by  the  courts  of  Geo^a,  have  been 
fixed  by  the  Jury  as  the  value  of  the  life  of 
the  deceased.  According  to  these  rules,  the 
plalntUf  Is  allowed  to  recover  for  the  full 
value  of  the  life  of  his  or  her  Intestate. 
The  difficulty  Is  In  arriving  at  the  value  of 
the  life.  The  defendant  contends  that  the 
proper  and  only  method  Is  to  use  the  mor- 
tality and  annuity  tables,  find  from  the  for- 
mer the  number  of  years  the  deceased  proba- 
bly would  have  lived,  find  from  the  latter 
the  amount  of  $1  for  that  time,  and  multiply 
that  amount  by  the  yearly  earnings  of  the  de- 
ceased. This  is  a  correct  statement  of  the 
general  rule  when  the  tables  are  used,  but 
the  Jnry  are  not  bound  to  use  the  tables  In 
estimating  the  value  of  a  life.  Railway  v. 
Clark,  117  Ga.  648,  44  S.  E.  1;  Railway  v. 
Bumey,  98  6a.  1,  26  B.  B.  732.  And  even 
when  the  tables  are  used  there  is  no  iron-clad 
law  holding  the  jury  down  to  them.  As  was 
said  by  Justice  Lumpkin,  In  what  be  thought 
would  be  a  proper  charge  for  the  trial  judge 
as  set  out  in  the  case  of  Bnmey  v.  Railway, 
supra :  "In  estimating  the  probable  length  of 
a  given  man's  life,  as  compared  with  the 
average  duration  of  life  of  one  of  the  same 
age,  his  health,  occupation,  habits,  and  sur- 
roundings, just  as  they  are  disclosed  by  the 
evidence,  ought  to  be  considered,  and  proper 
weight  be  given  to  all  these  things  in  fixing 
the  expectancy  of  the  life,  diminishing  or  in- 
creasing the  figures  laid  down  in  the  tables 
according  to  the  facts  In  the  particular  case 
under  Investigation.  •  •  •  If  in  any  case 
the  expectancy  of  the  person  under  consider- 
ation would,  under  the  evidence,  have  been 
properly  greater  or  less  than  that  of  the 
average  man,  the  amount  of  damages  to  be 
allowed  should  be  Increased  or  diminished  ac- 
cordingly.    •     •     •     Feebleness  of  health, 


actual  sickness,  the  loss  of  employment,  vol- 
untarily abstaining  from  work,  duUness  in 
business,  reduction  In  wages,  the  increasing 
Infirmities  of  age,  the  correeponding  diminu- 
tion of  earning  capacity,  and  other  causes, 
may  contribute  to  a  greater  or  less  degree  to 
decreasing  the  gross  earnings  of  a  lifetime. 
All  should  be  taken  Into  consideration."  We 
take  it  for  granted  that  the  jury  properly 
considered  all  of  these  matters,  and  reached 
their  verdict  only  after  careful  deliberation. 
The  circuit  judge,  who  was  present  and 
beard  the  testimony,  by  his  refusal  to  grant 
a  new  trial,  expressed  his  approval  of  the 
verdict  This  court  therefore  holds  that  It 
Is  correct. 

Nor  can  we  sustain  the  exception  that  the 
new  trial  should  have  been  granted  because 
the  verdict  was  contrary  to  the  charge  of 
the  court  The  jury  were  Instructed  that  in 
order  for  the  plaintiff  to  recover  she  must 
show  that  her  Intestate  was  free  from  fault 
and  that  If  both  he  and  the  defendant  were 
free  from  fault  there  could  be  no  recovery. 
As  was  said  above,  the  whole  question  of 
negligence  was  submitted  -to  the  jury,  and 
they,  having  found  a  verdict  for  the  plaintiff, 
thereby  made  It  known  that  they  found  the 
facts  such  as  would  sustain  a  verdict 
Therefore  this  court  cannot  set  it  aside. 

It  la  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


WILSON  T.  VIRGINIA-CAROLINA  CHEM- 
ICAL CO. 

(Supreme  Court  of  South  Carolina.    Oct  16, 
1907.) 

1.  Mastkb  and  Sebvant— Inxubies  to  Sebv- 
ANT— Cause    of    Accident — Question    fob 

JUBT. 

In  an  action  for  the  death  of  an  employ^, 
mn  over  and  killed  while  standing  on  a  rail- 
road track  by  a  loaded  car  being  pushed  down  on 
him,  evidence  as  to  whether  the  failure  to  give 
a  8i|;nal  of  the  approach  of  the  car  was  the 
prosimate  cause  of  the  accident  held  sufficient  to 
go  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  (  1016.] 

2.  Same— Motion  fob  Nonsuit. 

Where  an  employe  was  killed  by  being 
struck  by  a  loaded  car  pushed  down  against 
him  as  ne  was  standing  on  a  railroad  track, 
whether  those  who  were  pushing  the  car  had  by 
their  negligence  brought  on  decedent  such  a  sud- 
den emergency  as  to  excuse  him  for  trying  to 
escape  on  the  less  safe  side  of  the  track  was  an 
issue  of  fact  which  could  not  be  decided  on  a 
motion   for  nonsuit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Difr 
vol.  34.  Master  and  Servant  Si  1089-1132.] 

3.  Same— Feixow  Sbbvants. 

Plaintiff's  intestate,  a  shoveler  employed  In 
defendant's  phosphate  mill,  was  killed  by  being 
struck  by  a  loaded  car  being  pushed  against  him. 
Plaintiff  and  the  men  who  were  pushing  the  car 
were  workini^  in  different  departments  of  the 
mill  under  different  foremen,  neither  of  whom, 
however,  had  power  to  hire  latx>rer8,  provide 
machinery  or  toe  place  of  labor,  or  to  do  any 
duty  imposed  by  law  on  the  master.    Held,  that 

the  employes  pushing  the  car  were  decedent's 
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fellow  servants,  for  whose  negligence  defendant 
was  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  34,  Master  and  Servant,  (  480.] 

4.  Same— Fellow  Sbbvant  Law — Scope. 

The  change  in  the  fellow  servant  law  made 
by  the  Constitution  of  1895  affects  only  the  em- 
ployes of  railroad  coiporations. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cliarleston  County ;  R.  O.  Purdy,  Judge. 

Action  by  Lizzie  Wilson,  as  administratrix 
of  the  estate  of  William  Wilson,  deceased, 
against  the  Virginia-Carolina  Chemical  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded  for 
new  triaL 

Simeon  Hyde,  Mordecai  &  Gadsden,  and 
Rutledge  &  Hagood,  for  appellant  Jas.  L. 
Jervey  and  Jervey  &  Cohen,  for  respondent 

WOODS,  J.  The  plaintiff,  as  administra- 
trix of  the  estate  of  William  Wilson,  recover- 
ed judgment  against  the  defendant  for  $1,600, 
under  these  allegations  charging  the  intes- 
tate's death  to  have  been  caused  by  defend- 
ant's negligence :  "That  on  or  about  the  14tb 
day  of  March,  1906,  the  plaintiff's  intestate 
was  in  the  employ  of  the  defendant  company 
and  was  actively  engaged  in  his  duties,  which 
consisted  in  shoveling  up  scattered  pbospliate 
rock  from  the  space  in  front  of  the  door  of 
a  certain  building  into  which  phosphate  roclt 
was  being  discharged  from  cars,  through 
which  space  ran  a  railroad  track;  that 
while  so  engaged  and  intent  upon  his  work,  a 
railroad  car,  loaded  with  phosphate  rock, 
was  carelessly  and  negligently  pushed  along 
said  railway  track  by  the  agents  and  em- 
ploy^ of  the  said  defendant  company ;  that 
no  signal  was  made  nor  warning  given  of  the 
movement  of  said  car;  that  by  reason  of 
said  carelessness  and  negligence  of  the  de- 
fendant, as  aforesaid,  the  said  car  struck  the 
said  William  Wilson,  and  crushed  him  be- 
tween the  said  moving  car  and  said  build- 
ing, and  he  was  thereby  injured,  so  that  be 
tlien  and  there  died."  A  motion  for  nonsuit 
was  made  on  these  grounds :  (1)  That  It  ap- 
peared from  the  testimony  that  the  injury  to 
the  plaintiflTs  intestate  was  caused  by  the  neg- 
ligence of  fellow  servants,  who  were  not  do- 
ing any  part  of  the  duty  of  the  master ;  (2) 
that  the  injury  to  the  plaintiff's  Intestate 
was  due  to  his  own  contributory  negligence 
as  a  proximate  cause  thereof;  (3)  that  there 
was  no  evidence  of  the  negligence  of  the  de- 
fendant which  could  support  the  verdict  in 
the  case.  The  main  question  in  the  appeal 
was  whether  the  circuit  judge  was  right  in 
refusing  the  motion  for  nonsuit 

The  evidence  verifies  the  complaint  as  to 
the  mechanical  means  by  which  Wilson  met 
his  death.  While  it  Is  far  from  clear  that 
the  failure  to  give  a  signal  of  the  approach 
of  the  car  was  the  proximate  cause  of  the 
nc-cldent  on  this  point  there  was  evidence  to 
go  to  the  jury.  It  Is  true  Wilson  was  aware 
of  the  approach  of  the  car,  and  called  to 


White,  who  was  working  with  him,  to  get  out 
of  the  way,  and  he  could  have  escaped  by 
getting  off  of  the  track,  as  White  did,  on  the 
safe  side  away  from  the  house,  against  which 
he  was  crushed;  yet  the  evidence  made  a 
question  of  tact  aa  to  whether  the  car  was  so 
close  on  him  when  he  saw  it  that  even  a  man 
of  ordinary  coolness  and  discretion  would  not 
be  responsible  for  an  unwise  choice  of  a 
means  of  escape.  Whether  those  who  were 
pushing  the  car  had  by  their  negligence 
brought  upon  Wilson  such  a  sudden  emergai- 
(7  as  to  excuse  him  for  trying  to  escape  oo 
the  less  safe  side  of  the  track  was  an  Issue  of 
fact  not  to  be  decided  on  a  motion  for  non- 
suit 

There  is  not  the  least  doubt,  however,  that 
the  men  who  were  pushing  the  car.  Including 
Robinson,  who  was  the  foreman,  were  fellov 
servants  of  Wilson,  and  the  nonsuit  shouM 
have  been  granted  on  that  ground.  Charlie 
Sanders  was  the  miller  and  foreman  of  those 
working  In  and  immediately  at  the  mill,  and 
deceased  and  White  were  working  nnder  bis 
orders.  Sam  Robinson  was  foreman  of  the 
gang  pushing  the  car.  He  and  Sanders  were 
nothing  more  than  gang  foremen  ;  'both  work- 
ing under  the  orders  of  Happolt,  who  was 
the  boss  in  charge  of  all  the  laborers  referred 
to  in  the  testimony.  These  foremen  had  no 
power  to  hire  laborers,  provide  machinery  or 
the  place  of  labor,  or  to  do  any  duty  impo!«ed 
by  law  on  the  master.  They  were  therefore 
fellow  servants  of  the  deceased,  and  the  mii»- 
ter  is  not  responsible  for  their  negligence. 
Shirley  v.  Abbeville  Co.,  76  S.  C  452,  57  S.  E. 
178,  and  authorities  cited;  Tucker  v.  Buffa- 
lo Mills,  76  8.  C.  539,  57  S.  E.  626 ;  BIgiwis 
V.  Catawba  Co.,  72  S.  C.  264,  51  S.  E.  SS2: 
Bryant  v.  Mfg.  Co.,  75  S.  C.  487,  56  S-  E.  9. 

Even  If  it  be  considered  that  the  deceast^l 
and  those  who  were  pushing  the  car  were 
servants  employed  In  different  departments 
of  the  same  general  business,  this  would  n<'t 
avail  the  plaintiff.  Gunter  v.  Mfg.  Co.,  l-'> 
S.  C  465.  The  cliange  in  the  law  on  tbi* 
subject,  made  by  the  Constitution  of  isa". 
affects  only  the  employ^  of  railroad  corpora- 
tions. 

The  nonsuit  should  have  been  granted. 

The  record  does  not  indicate  the  action  tths 
commenced  after  the  adoption  of  mle  27  of 
this  court  and  therefore  the  cause  must  be 
remanded  for  a  new  trial. 


McMillan  et  al.  v.  insurance  CO.  OF 
NORTH  AMERICA.* 

SAME  V.   INSURANCE   CO.   OP   NORTH 
AMERICA  et  al. 

(Supreme   Court  of   South  Carolina.    Oct   II 
1007.) 

1.  Insurance  —  FiBE  —  Action  ok  Pouct- 

QUESTION   FOR  JTTBT. 

In  aa  action  on  an  insunince  policy,  ItfU. 
under    the   evidence,   a  question    for    the  jurr 
whether  a  cashbook  was  delivered   to   the  ad- 
*Por  opinion  on  rebearlng,  see  SS  S.  EL  lUS. 
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JDster,  a*  required  by   the  policy,  or  waa  de- 
stroyed by  fire. 

2.  AppEAI^HarIILEBS     BBBOB— iNSTRtlCTIONS. 

Where,  in  an  action  on  a  lire  policy,  there 
waa  an  issue  whether  a  cashbook  had  been 
delivered  to  the  insurer,  as  required  by  the 
policy,  an  Instruction  that,  if  the  books  were 
kept  and  securely  locked  in  an  iron  safe,  it  is 
presumed  that  having  once  been  in  the  safe, 
they  continued  there,  unless  it  be  shown  they 
were  taken  out,  was  not  prejudicial  to  the  in- 
surer, since  manifestly  a  book  would  remain  in  a 
safe  securely  locked  until  removed. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4219.] 

3.  InsuRANCB— FiBB— Kkefino    Books— Sub- 
stantial COMPUANCE. 

Where  a  mercantile  fire  policy  requires  in- 
sured to  keep  books,  etc.,  to  present  a  complete 
record  of  the  business  transacted,  and  to  Keep 
the  books  locked  in  a  fire-proof  safe  at  night, 
a  substantial  compliance  reasonably  meeting  the 
end  in  view  is  sumcient. 

[Kd.  Note.— For  cases  in  point,  see  Cent  Digi 
vol.  28,  Insurance,  f  83S.1 

4.  Sams— Action  oh  Pomot— Iwstbuctions. 

In  an  action  on  a  fire  policy  requiring  in- 
sured to  keep  books,  showing  the  state  of  their 
business,  an  instruction  that  a  substantial  com- 

Sliance  with  the  clause  was  required,  and  that  if 
y  accident  books  should  be  lost  without  in- 
sured's design,  if  there  still  remained  means  of 
fully  ascertaining  the  value  of  the  stock,  so 
that  the  insurer  has  suffered  no  disadvantage, 
the  loss  would  not  vitiate  the  policy,  was  not 
objectionable  as  meaning  that  a  failure  to  com- 
ply substantially  with  the  clause  would  not  de- 
feat the  policy  if  the  loss  resulted,  not  from  de- 
sign, but  accident. 

5.  Same— Question  tob  Joby. 

Under  the  evidence  in  an  action  on  a  fire 
policy,  he.ld  a  question  for  the  jury  whether  in- 
sured substantially  complied  with  a  clause  re- 
-quiring  them  to  keep  books  to  show  the  state  of 
their  business. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol,  28,  Insurance,  }  1737.] 

6.  Etidircb— Book    Ertbies— Paboi.   Testi- 

ICONT. 

Where  a  mercantile  fire  policy  sued  on  re- 
quired insured  to  keep  books  showing  the  state 
of  their  business,  one  of  the  cashbooks  being 
lost,  it  is  no  fatal  objection  to  proving  insured's 
cflsh  sales  by  other  book  entries  that  some  parol 
testimony  is  necessary  to  make  the  showing  com- 
plete. 

7.  iKBtJBANCB—FiBE— Waives  or  Nonwaiveb 
Pbovusions. 

A  nonwaiver  agreement  resipecting  «  fire 
policy  may  be  waived.  •' 

8.  Same-^Waiveb  oy  Fobfeitttbk  Pbovisions. 

An  insurer  waives  a  forfeiture  provision, 
if  with  knowledge  of  the  facts  constituting  for- 
feiture the  policy  is  delivered  as  a  valid  con- 
tract. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  (  1028.] 

9.  Same. 

A  forfeiture  under  a  fire  policy  is  waived, 
if,  knowing  the  facts  showing  right  to  forfei- 
ture, the  insurer  requires  insured  to  do  some 
act  or  incur  expense  inconsistent  with  the  posi- 
tion that  the  contract  has  become  inoperative. 

10.  Same— QtTESTioN  fob  Jubt. 

In  an  action  on  a  fire  policy,  held,  under  the 
evidence,  a  question  for  the  jury  whether  in- 
sured had  waived  a  nonwaiver  agreement. 

[Ei.  Note.— For  cases  in  point,  see  Cent  Die. 
▼ol.  28,  Insurance,  S  1743.] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
«f  Marlon  County;  J.  C.  Elugb,  Judge. 


Actions  by  M.  Ii.  McMillan  and  another, 
partners  as  M.  L.  McMillan  &  Son,  against 
the  Insurance  Company  of  North  America, 
and  against  tbe  Insurance  Company  of  Nortb 
America  and  tbe  Fire  Association  of  Phila- 
delphia, doing  business  as  Philadelphia  Un- 
derwriters. From  judgments  for  plaintiffs, 
defendants  appeal.    Affirmed. 

King,  Spalding  A  Uttie  and  W.  F.  Stack- 
house,  for  appellants.  M.  C.  Woods  and  Hen- 
ry Mullins,  for  respondents. 

JOKES,  J.  Tbe  plaintiffs,  In  tbe  first- 
named  case,  recovered  judgment  against  de- 
fendant for  $1,745.29  on  a  policy  of  insur- 
ance issued  February  9,  1003,  on  a  stock  of 
general  merchandise,  furniture,  and  fixtures 
at  Mullins,  S.  C,  which  was  destroyed  by 
fire  December  27,  1003,  and  In  tbe  second- 
named  case  recovered  judgment  against  de- 
fendants for  $1,734  on  a  policy  of  fire  in- 
surance issued  September  4,  1903,  on  tbe 
same  stoclt  of  general  merchandise  at  Mul- 
lins, S.  C,  destroyed  by  flre  as  stated.  These 
cases  were  heard  together  in  this  court,  as 
they  involved  substantially  the  same  facts 
and  are  controlled  by  tbe  same  principles 
of  law. 

The  main  controversy  on  the  trial  and  on 
this  appeal  relates  to  tbe  question  whether 
tbe  policies  were  forfeited  by  failure  to  com- 
ply with  the  "iron-safe  clause."  This  clause 
provides  that  the  assured  shall  take  a  com- 
plete Itemized  Inventory  of .  the  stock  once 
a  year,  keep  a  set  of  books  which  shall 
clearly  and  fully  present  a  complete  record 
of  the  business  transacted,  including  all  pur- 
chases, sales,  shipments,  both  for  cash  and 
credit,  from  date  of  Inventory  and  during 
the  continuance  of  this  policy,  and  will  keep 
such  books  and  inventory  securely  locked  In 
a  flre-proof  safe  at  night,  and  at  ail  times 
when  the  building  mentioned  in  tbe  policy  is 
not  actually  open  for  business,  or,  falling  in 
this,  the  assured  will  keep  such  books  and 
inventory  in  some  place  not  exposed  to  a  flre 
which  would  destroy  the  aforesaid  building; 
further  providing  that  a  failure  to  provide 
such  set  of  books  and  Inventory  for  tbe  In- 
spection of  the  company  shall  render  the 
policy  null  and  void  and  constitute  a  perpet- 
ual bar  to  recovery  thereon.  The  assured 
kept  an  Iron  safe  in  their  storeroom,  and 
kept  a  set  of  books  consisting  of  an  Inven- 
tory book  showing  Inventory  taken  January 
5,  1903,  an  invoice  book,  a  journal,  cashbook, 
and  ledger.  Account  of  cash  sales  from  Jan- 
uary 6,  1903,  to  August  17,  1903,  was  kept 
in  one  book.  This  book  being  filled,  they 
entered  cash  sales  In  the  journal  from  Au- 
gust 17th  to  September  9th,  and  thereafter  to 
the  time  of  tbe  flre  In  a  separate  cashbook.  The 
defendant  concedes  that  all  the  books  were 
delivered  to  it  after  the  flre,  except  the  book 
showing  cash  sales  from  January  5th  to  Au- 
gust 17th.  The  failure  to  deliver  this  book 
is  tbe  point  relied  on  as  In  violation  of  tbe 
Iron-safe  clause.    The  plalntifl  Joseph  A.  Mc- 
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Mlllan,  managing  partner,  and  tbe  clerk, 
John  McMillan,  testifled  tbat  the  last  time 
ttaey  saw  this  book  It  was  In  the  safe  where 
It  waa  usually  kept  Joseph  McMillan  tes- 
tified that  after  the  fire  the  books  were  taken 
from  tbe  safe  and  deposited  in  the  Bank  of 
Mnlllna,  and  were  delivered  to  the  adjuster 
of  defendant  on  December  81,  1903 ;  tbat  un- 
til tbe  adjuster  called  his  attention  to  tbe 
absence  of  entry  of  cash  sales  from  January 
6tb  to  August  17tb  be  thonght  he  had  deliv- 
ered all  the  books  to  the  adjuster.  A.  h. 
De  Bossett,  the  adjuster,  testifled  that  no 
such  cashbook  was  ever  delivered  to  blm; 
that  Jos.  A.  McMillan  told  blm  that  it  was 
destroyed  in  the  fire,  and  gave  him  an  affida- 
vit to  that  effect  on  February  20,  1903,  which 
was  Introduced  in  evidence.  Thus  an  Issue 
was  raised  for  tbe  Jury  as  to  whether  such 
cashbook  was  ever  in  the  bands  of  the  ad- 
juster. On  this  point,  the  court  charged,  in 
effect,  that.  If  plaintiff  did  have  a  complete 
set  of  books  and  turned  them  over  to  tbe  ad- 
juster, tbat  was  a  compliance  with  tbe  pol- 
icy. It  is  contended  that  there  was  error  in 
this  charge,  as  there  was  no  evidence  on  such 
issue.  Tbe  charge  was  correct  as  a  matter 
of  course,  and  as  there  was  come  evidence 
tending  to  show  that  the  book  was  not  In 
use  at  the  time  of  tbe  fire,  and  was  last  seen 
la  the  safe  where  it  was  usually  kept  by 
those  in  charge  of  It,  and  that  the  books  In 
the  safe  after  tbe  fire  were  delivered  to  the 
adjuster,  it  was  for  the  Jury  to  say  whether 
the  book  was  delivered  to  the  adjuster,  or 
was  destroyed  In  tbe  fire. 

In  this  connection,  it  is  relevant  to  notice 
tbe  exception  which  complains  tbat  the  court 
erred  in  charging:  "If  you  find  from  the 
evidence  that  the  books  were  actually  kept 
and  securely  locked  in  an  Iron  safe,  then  tbe 
law  raises  tbe  presumption  that  having  once 
been  in  the  safe  they  continued  there,  unless 
It  be  shown  that  tbey  were  taken  out,  on 
tbe  general  rule  that,  where  any  state  of 
facts  is  shown  to  be  in  existence,  the  law 
presumes  that  that  state  of  facts  continues 
until  it  is  shown  tbat  it  has  been  changed." 
As  is  manifest  tbat  an  Inanimate  object  like 
a  book  would  remain  in  an  iron  safe  where 
It  was  securely  locked  until  removed  by  some 
agency,  we  fall  to  see  how  tbe  cbarge  could 
tie  prejudicial  to  appellant  Under  this  charge. 
If  the  Jury  should  accept  the  adjuster's  state- 
ment that  the  cashbook  in  question  was  not 
delivered  to  him  by  McMillan,  and  should  ac- 
cept McMillan's  statement  tbat  he  delivered 
to  the  adjuster  all  the  books  found  In  the 
safe  after  the  fire,  nothing  In  the  safe  hav- 
ing been  destroyed  by  the  fire,  then  the  In- 
evitable inference  would  be  that  the  book 
was  not  In  the  safe  at  tbe  time  of  the  fire. 
But,  on  the  other  band.  If  the  Jury  should  ac- 
cept the  statement  of  the  McMillans  that  tbe 
book  was  last  seen  by  them  in  the  safe  be- 
fore tbe  fire,  and  there  is  nothing  in  tbe  cir- 
cumstances to  indicate  removal  by  accident 
or  design  befoire  the  fire,  then  the  necessary 


inference  would  be  tbat  tbe  l>ook  waa  in  ttc 
safe  at  the  time  of  tbe  fire,  and  if  nothic; 
In  the  safe  was  destroyed  by  tlie  fire,  and  if 
McMillan  delivered  to  tbe  adjuster  all  the 
boolu  in  tbe  safe  after  tbe  fire,  tbe  inference 
would  foe  that  the  cashbook  was  delivered 
to  tbe  adjuster.  The  statement  of  Josepa 
McMillan  to  the  adjuster,  during  the  negotii- 
tions  for  a  settlement,  that  the  book  was  de- 
stroyed in  the  fire,  and  his  affidavit  to  that 
effect  on  February  20th,  drawn  by  tbe  ad- 
juster, may  have  been  regarded  by  the  Jnir 
as  tbe  mere  expression  of  McMillan's  opin- 
ion or  belief  that  such  was  tbe  only  way  Is 
could  account  for  the  absence  of  the  book  L' 
he  did  not  deliver  it  to  tbe  adjuster,  for,  a: 
folio  227  of  the  brief  on  the  trial  of  tbe  se^ 
ond-named  case  above,  the  adjuster  testified 
tbat  McMillan  said  "he  presumed  tbe  book 
got  burned."  But  if  tbe  statement  of  M^ 
Millan  to  tbe  adjuster  was  meant  to  conr? 
the  idea  that  he  actually  knew  tbat  the  book 
was  destroyed  in  the  fire  while  ont  of  Oa 
safe,  still  it  was  for  the  Jury  to  decide  be- 
tween tbe  truth  of  tbat  statement  and  his 
positive  testimony  on  the  stand  tbat  be  last 
saw  the  book  in  the  safe. 

In  tbe  first-named  case,  tbe  court.  In  part 
Instructed  the  Jury :  "If  you  find  that  they 
substantially  complied  with  tbat  provislos. 
so  that  tbe  defendant  bas  not  been  either  de- 
frauded or  put  to  any  disadvantage  in  its  ef- 
forts to  ascertain  tbe  truth  in  reference  to 
the  character  and  condition  of  the  propertr 
at  the  time  of  tbe  fire,  and  should  find  that 
the  plaintiffs,  acting  in  good  faith,  even 
tbougb  there  might  accidentally  by  some  poE- 
slblUty  have  been  a  defect,  and  some  book  or 
paper  was  missing,  not  by  plaintiffs  design, 
but  as  the  result  of  accident,  and  yet  that 
tbe  plaintiffs  furnished  to  the  defendant  all 
the  evidence,  from  information,  that  such  « 
part  of  their  set  of  books  would  have  fni^ 
nlshed,  so  that  tbe  defendant  was  not  put 
at  any  disadvantage,  and  tbat  th-3  loss  of  tbe 
book  or  paper  was  not  tlu-ougb  the  fault  of 
the  plaintiffs,  then  that  would  amount  to  a 
substantial  compliance  with  tbat  clause  of 
the  policy."  And^  In  tbe  second-named  case 
the  Jury  were  Instructed:  "A  substantial 
compliance  with  tbat  (iron-safe  clause)  is  re- 
quired, and  if  by  chance,  by  accident  there 
should  apparently  be  a  failure  to  comply  with 
that  provision.  If  by  accident  some  book,  or 
some  of  the  books,  should  be  lost  without  aii.T 
design  on  tbe  part  of  tbe  parties  insured,  it 
there  still  remains  the  means  to  ascertain  ac- 
curately and  fully  the  value  of  tbe  stock,  w 
that  tbe  insurance  company  bas  suffered  do 
disadvantage  by  reason  of  the  loss,  tbat  Iocs 
would  not  amount  to  a  vitiation  of  tbe  pol- 
icy." 

These  and  other  extracts  from  tbe  charge 
on  this  subject  are  made  tbe  basis  of  several 
exceptions,  but  a  consideration  of  tbe  fore- 
going will  Involve  all  tbat  is  material  on  this 
branch  of  the  cbarge.  Tbe  object  of  tbe  iron- 
safe  clause  Is  to  secure  tbe  means  of  sbowiot 
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■with  reasonable  ease  and  certainty  the  extent 
of  the  loss  by  Ore  destroying  the  stock  of 
merchandise,  and  It  serres  to  protect  the  In- 
surance company  against  an  Ignorant  or 
frundulent  overestimate  of  the  loss  by  the  as- 
sured. The  law,  however,  does  not  require  a 
strict  literal  compliance  with  this  clause  by 
the  assured,  but  Is  satisfied  by  a  substantial 
compliance  which  reasonably  meets  the  end 
in  view.  Liverpool,  etc.,  Ins.  Co.  v.  Kearney, 
180  U.  8.  182,  21  Sup.  Ct  827,  45  li.  Ed.  400 ; 
Western  Assurance  Co.  ▼.  Redding,  68  Fed. 
708,  15  C.  C.  A.  619 ;  Western  Assurance  Co. 
V.  McGlathery,  115  Ala.  213,  22  South.  104,  67 
Am.  St  Rep.  26;  North  British  &  Mercan- 
tile Ins.  Co.  V.  Edmundson,  104  Va.  486,  52 
S.  E.  350.  In  19  Cyc.  167,  cases  are  cited  to 
support  the  text  that,  "if  the  insured  hafl 
complied  with  the  requirements  by  taking  an 
Inventory  and  keeping  books,  the  fact  that 
some  of  such  books  were  destroyed  will  not 
Invalidate  the  policy,  where  the  missing  In- 
formation is  supplied  by  other  satisfactory 
means."  We  do  not  construe  the  charge  un- 
der consideration  to  mean,  as  contended  by 
appellant,  that  a  failure  to  comply  substan- 
tially with  this  clause  would  not  defeat  the 
poUoy  If  the  loss  was  the  result,  not  of  de- 
elga,  but  of  accident.  We  think  it  clear  that 
a  failure  to  substantially  comply  with  the 
Iron-safe  clause  would  defeat  the  policy,  in 
the  absence  of  a  waiver,  whether  the  result 
of  design  or  negligence  The  court  was  en- 
deavoring to  convey  to  the  Jury  bis  view  of 
what  would  constitute  substantial  compli- 
ance, and  the  charge  must  be  construed  with 
reference  to  ttie  testimony  touching  compli- 
ance It  was  not  denied  that  plaintiff  fully 
complied  with  ail  the  requirements  of  the 
clause  In  question,  except  as  to  one  disputed 
particular,  whether  there  was  a  failure  to 
produce  the  book  showing  cash  sales  for  a 
part  of  the  time  covered  by  the  policy.  The 
charge,  therefore,  had  reference  to  this  alleg- 
ed deficiency  alone.  The  vital  question  was 
whether  there  could  be  a  substantial  compli- 
ance In  the  absence  of  the  missing  cashbook. 
The  import  of  the  charge  thus  considered  was 
tbat  If  the  loss  of  this  cashbook,  or  the  fall- 
ore  to  produce  It,  was  accidental,  and  not  the 
result  of  design  or  fault,  and  there  still  re- 
mained the  means  to  ascertain  accurately  and 
fully  the  value  of  the  stock,  so  tbat  the  in* 
Burance  company  would  suffer  no  disadvan- 
tage by  reason  of  the  loss,  there  would  be  a 
substantial  compliance.  As  the  policy  does 
not  require  any  particular  set  of  books  or 
any  particular  method  of  bookkeeping,  tbat 
which  would  enable  one  of  average  skill  and 
Intelligence  In  sucb  matters  to  make  a  rea- 
sonably accurate  estimate  of  the  extent  of 
the  loss  would  answer  every  purpose  of  the 
stipulation.  The  policy  further  permits  books 
to  be  kept  out  of  the  safe  In  some  place  not 
exposed  to  a  fire  which  would  destroy  the 
bnilding  In  which  the  business  was  being  con- 
ducted.    From  tbla  it  must  result  that  If 


the  books  and  Inventory  kept  In  the  safe, 
together  with  books  kept  elsewhere,  would 
furnish  to  a  person  with  average  Intelligence 
the  data  for  a  fair  estimate  of  the  losss  the 
terms  of  the  policy  would  be  substantially 
met,  even  though  some  particular  book  of 
the  set  kept  in  the  safe  should  be  missing. 
To  this  extent  there  Is  no  reasonable  ground 
to  doubt  the  general  correctness  and  applica- 
bility of  the  charge.  In  this  case  the  insur- 
ed supplied  the  Information  contained  In  the 
missing  book  by  reference  to  the  expense  ac- 
count, as  shown  by  the  books  remaining  in 
the  safe,  and  the  cash  deposit  account  of 
plaintiffs  as  shown  by  the  books  kept  b^  the 
Bank  of  Mulllns,  with  testimony  that  it  was 
plaintiffs*  custom  to  make  depoEdt  in  the  bank 
of  the  daily  cash  sales,  less  such  items  for 
expenses  as  were  paid  out  during  the  day. 
By  this  method  the  cash  sales  from  January 
6th  to  August  17th  were  shown  to  be  $1,- 
609.16. 

Was  It  proper  to  submit  to  the  Jury  under 
the  Instructions  to  determine  whether  there 
was  a  substantial  compliance  with  the  policy? 
We  think  so.  Under  a  strict  and  literal  con- 
struction, this  would  not  be  a  compliance,  as 
the  book  of  the  Bank  of  Mulllns  was  nqt  a 
book  kept  by  the  assured  in  their  business  as 
merchants;  but,  under  a  liberal  construction 
with  a  view  to  substantial  Justice  between 
the  parties  to  this  contract  of  Indemnity,  the 
plaintiffs'  cash  deposit  account  kept  her  the 
Bank  of  Mulllns  for  the  mutual  benefit  of  the 
bank  and  its  depositors  afforded,  in  connec- 
tion with  the  expense  account  shown  by 
plaintiffs'  books  and  custom  of  plaintiffs  mak- 
ing their  deposits,  a  reasonably  accurate  and 
satisfactory  means  of  showing  cash  sales  by 
book  entries.  Insurance  Co.  v.  Hefiln  (Ky.) 
60  S.  W.  893.  The  Jury,  under  the  charge, 
must  have  been  satisfied  of  the  accuracy  of 
this  method,  and  tbat  defendant  suffered  no 
disadvantage  thereby.  The  fact  that  some 
parol  testimony  was  necessary  to  make  the 
showing  by  book  entries  complete  Is  not  a 
fatal  objection,  as  under  any  ordinary  system 
of  bookkeeping  some  reliance  must  be  placed 
upon  parol  testimony  In  explanation  to  show 
stock  on  band  at  any  particular  time,  for  in 
every  case  such  factors  as  appreciation  or  de- 
preciation of  Invoice  price  of  stock,  the  rate 
of  profit  on  cash  and  credit  sales,  the  honesty 
and  accuracy  of  the  bookkeeper,  must  be  tak- 
en into  account 

The  defendant's  adjuster  arrived  at  Mul- 
llns on  December  SO  or  31,  1903,  after  Infor- 
mation as  to  the  fire,  and  on  December  31, 
1003,  the  parties  entered  into  what  Is  known 
as  the  nonwaiver  agreement,  which  stipu- 
lates: "That  any  action,  inquiry,  investiga- 
tion, or  examination  undertaken  by  the  said 
parties  of  the  second  part  in  Investigating, 
developing,  or  determining  the  cause,  origin, 
or  spread  of  the  fire,  occasioning  the  damage, 
if  any,  suffered  by  said  loss  claimant,  or  in 
Investigating  or  ascertaining  the  amount  |na- 
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ture  or  extent  of  the  said  losa  and  damage. 
U  any,  to  tbe  property  of  tbe  parties  of  the 
first  part,  caused  by  fire  alleged  to  have  oc- 
curred on  the  27th  day  of  December,  1903, 
to  property  situated  In  MulUns,  county  of 
Marlon,  state  of  South  Carolina,  shall  not  in 
any  manner  or  to  any  extent  whatsoever  ad- 
mit tbe  liability  of  the  parties  of  the  second 
part  for  said  loss,  or  waive,  avoid,  or  Invali- 
date any  of  the  conditions,  exceptions,  or 
forfeitures  of  the  policies  of  the  parties  of 
the  second  part,  held  by  the  parties  of  tbe 
first  part,  and  shall  not  waive,  avoid,  or 
Invalidate  any  rights,  known  or  unknown,  or 
any  privilege  or  exemption  from  liability  by 
either  of  the  parties  to  this  agreement.  The 
purpose  of  this  agreement  is  to  preserve  with- 
out estoppel,  waiver,  or  forfeiture,  the  rights 
of  all  parties  hereto,  and  provide  for  and  per- 
mit an  impartial  and  full  Investigation  of  the 
alleged  fire,  and  the  Just  determination  of  the 
amount  of  loss  or  damage,  if  any,  without  re- 
gard to  or  admission  of  any  liability  of  the 
parties  of  tbe  second  part" 

With  respect  to  this  agreement,  tbe  court, 
at  request  of  appellant,  charged :  "A  written 
paper  styled  nonwaiver  agreement  has  been 
Introduced  in  evidence.  If  you  find  in  this 
cause  that  the  plalntUI  and  the  defendant 
company,  through  its  adjuster,  before  any- 
thing was  done  towards  adjusting  the  losa 
here  sued  on,  entered  Into  the  nonwaiver 
agreement  above  mentioned,  then  I  charge 
you  that  the  legal  effect  of  such  nonwaiver 
agreement  is  such  that  nothing  done  after  its 
signature  in  or  about  tbe  Investigating  of 
said  loss  or  ascertaining  the  amount  of  the 
stock  or  of  the  loss  would  operate  as  a  waiv- 
er of  any  of  the  rights  of  either  party,  either 
plalntifF  or  defendant,  or  as  a  waiver  of  any 
of  the  terms  of  the  policy  sued,  or  as  any 
waiver  of  any  forfeiture  or  violation  of  Its 
terms,  if  you  find  that  any  such  forfeiture 
or  violation  had  taken  place."  In  connection 
with  this  charge,  the  court  instructed  the 
Jury  that  a  nonwaiver  agreement  may  itself 
be  waived  by  express  agreement  or  by  acts 
or  conduct. 

Tbe  appellant  excepts  to  this  last  instruc- 
tion as  a  mere  abstract  proposition,  inappli- 
cable and  prejudicial,  as  there  was  no  testi- 
mony tending  to  show  such  waiver.  It  Is 
not,  and  cannot  be,  disputed  that  tbe  non- 
waiver agreement  could  be  waived,  as  It 
would  be  unreasonable  to  give  more  potency 
and  sanctity  to  such  an  incidental  agreement 
than  to  the  principal  agreement  The  policy 
Itself  contains  nonwaiver  agreements.  In 
one  place  it  is  stipulated  that  the  company 
"shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  the  policy,  or  any  for- 
feiture thereof  by  any  agreement,  act  or  pro- 
ceeding on  its  part  relating  to  the  appraisal 
or  any  examination  herein  provided  for,"  and 
in  another  place  that  "no  officer,  agent  or 
other  representative  of  the  company  ^lall 
have  power  to  waive  any  provision  or  condi- 
tion of  tbe  policy  except  such  as  by  the  terms 


of  tbe  policy  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto,  and  to 
such  provisions  and  conditions  no  oflScer, 
agent  or  representative  shall  have  sncb  pow- 
er or  l>e  deemed  or  held  to  have  waived  sncb 
provisions  or  conditions  unless  waiver.  If  as; 
shall  be  written  upon  or  attached  hereto,  oor 
shall  any  privilege  or  permission  aflTecting 
the  Insurance  under  this  policy  exist  or  be 
claimed  hy  the  Insured  unless  so  written  or 
attached." 

Notwithstanding  such  provisions  in  tbe 
policy,  tbe  law  is  wdl  settled  In  this  state 
that  an  Insurance  company  waives  the  forfei- 
ture If,  with  knowledge  of  the  facts  consti- 
tuting forfeiture,  the  policy  is  delivered  as  a 
valid  contract.  Pelzer  Mfg.  Co.  v.  Snn  Fire 
Office  Co.,  36  S.  C.  273,  15  S.  E.  562 ;  Gandf 
V.  Insurance  Co.,  52  S.  C.  228,  29  S.  E.  CTw: 
Madden  &  Co.  v.  Insurance  Co.,  70  S.  C.  3(0, 
49  S.  E.  855 ;  Doyle  v.  Hill,  75  S.  a  26a  55 
S.  E.  446;  Fludd  v.  Assurance  Society,  75 
S.  C.  S20,  55  S.  E.  762.  It  is  also  well  settled 
that  a  forfeiture  is  waived  if,  with  known 
edge  of  the  facts  showing  forfeiture,  the  in- 
surance company  requires  the  Insured  to  do 
some  act  or  incur  some  trouble  or  expense  In- 
consistent with  the  position  that  the  con- 
tract had  become  inoperative  by  breach  of  a 
condition.  iKIngman  v.  Insurance  Co.,  54  S. 
0.  603,  32  S.  E.  762.  The  same  mie  applies 
with  reference  to  alleged  forfeiture  under 
contract  with  a  telegraph  company.  Hays  v. 
Tel.  Co.,  70  S.  a  16,  48  S.  E.  608,  67  L.  R.  A 
481,  106  Am.  St  Rep.  731.  Applying  the 
same  test  to  the  nonwaiver  agreement  we 
think  there  was  evidence  .which  made  It  prop- 
er to  submit  the  whole  question  of  waiver  to 
the  Jury.  There  was  evidence  that  the  books 
were  examined  by  the  adjuster,  and  the  ab- 
sence of  cash  entries  from  January  5tb  to  An- 
gust  17th  was  discovered,  soon  after  the  deliv- 
ery  of  the  books  on  December  31st  McMil- 
lan testified  that  the  adjuster  made  no  claim 
that  such  deficiency  worked  a  forfeiture,  but, 
on  the  contrary,  the  evidence  shows  that  the 
adjuster,  notwithstanding  this  knowledge, 
proceeded  with  the  attempted  adjustment  bv 
requiring  tbe  plaintUFs  to  procure  certlBed 
invoices.  Tbe  adjuster  retturned  to  Mullins 
on  February  20th  after  notice  from  plaUi- 
t\tta  that  they  had  procured  the  invoices,  and. 
with  full  knowledge  that  the  books  failed  to 
show  said  cash  sales,  he  procured  from  a 
plaintiff  Jos.  A.  McMillan  an  affidavit  in 
which  the  sales  for  the  period  named  yren 
estimated  at  $1,640.  McMillan  testified  that 
when  he  signed  that  paper  be  was  trying  to 
come  to  a  settlement  of  the  amount  of  tbe 
loss  by  tbe  fire,  that  the  adjuster  told  blni 
he  could  not  make  proof  of  loss  without  bar- 
ing some  agreement  about  It  and  requested 
him  to  make  an  estimate  of  the  cash  salr^ 
Plaintiff  further  testified  that  when  the  ad- 
juster left  on  February  20th,  he  promised  to 
return  the  following  Wednesday,  but  did  not 
do  so.  This  was  certainly  some  erldence  of 
conduct  on  the  part  of  the  ounpany  Incon- 
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■latent  with  tbe  Idea  that  the  absence  of  the 
casbbook  would  be  regarded  as  a  forfeiture 
of  the  poller. 

The  foregoing  concluBlons  render  it  neces- 
sary to  OTemile  tbe  exceptions  in  each  case. 

Tbe  judgment  of  tbe  circuit  conrt  in  each 
of  tbe  above-named  cases  is  affirmed. 

WOODS,  J.  I  dissent  on  tbe  grpund  that 
there  was  no  evidence  of  waiver  of  the  non- 
waiver agreement.  All  tbe  acts  relied  on  to 
constitute  waiver  of  this  contract  were  done 
after  tbe  execution  of  the  contract  In  invesr 
tlgatlng  tbe  nature  and  extent  of  tbe  loss, 
and  were  expreBsly  covered  by  tbe  nonwaiver 
agreement 


STATE  V.  JOHNSON. 
(Sapreme  Court  of  Appeals  of  West  Virginia.) 
Dissenting  opinion. 
For  former  opinion,  see  57  S.  B.  871. 

POFFBNBAKQER,  J.  (dissenting).  Believ- 
ing tbe  parties  to  the  contract  of  sale,  In  the 
first  Instance,  were  Stone  and  Jolmson,  and 
that  there  was  a  subsequent  sale  by  Johnson 
to  Mldkiff  and  Adklns,  and  not  merely  one  sale 
by  Stone  to  Johnson,  Mldklfl,  and  Adkins,  I 
am  constrained  to  dissent  from  tbe  opinion 
and  decision  In  this  case.  Tbe  whisky  was 
Stone's.  He  consigned  and  shipped  it  to 
Johnson.  Whetho-  he  knew  Johnson  is  im- 
material. He  knew  of  him.  In  some  way  be 
bad  ascertained  that  there  was  such  a  man, 
and  he  oU'ered  to  sell  blm  tbe  whisky  for  $2. 
He  made  no  offer  to  eltba:  Mldkiff  or  Adklns. 
Nobody  but  Stone  could  have  changed  his 
offer  of  sale  to  Johnson,  so  as  to  make  it 
an  offer  of  sale  to  Johnson,  Mldkiff,  and  Ad- 
klns. Tbe  offer  was  accepted  without  any 
modification,  apd  tbe  whisky  delivered  in 
execution  of  tbe  contract  of  sale.  Legally 
viewed,  as  it  must  l>e,  this  effectuated  a  sale 
from  Stone  to  Johnson,  notwithstanding  tbe 
participation  of  Mldkiff  and  Adklns  In  the 
transaction.  These  two  strangers  obtained 
part  of  tbe  whisky,  and,  in  legal  contempla- 
tion, they  obtained  It  from  Johnson,  and  not 
from  Stone.  The  legal  test  as  to  what  con- 
stitutes a  sale  governs.  State  v.  Flanagan, 
38  W.  Va.  63,  17  S.  E.  792,  22  L.  R.  A.  430, 
45  Am.  St  Bep.  836;  Morganstem  v.  Com- 
monwealth, 27  Grat  (Va.)  1018.  Tbe  dlstlnc> 
tion  between  tbe  legal  and  practical  test  In 
construing  statutes,  and  especially  revenue 
statutes,  must  be  observed.  Harvey  Coal  & 
Coke  Co.  V.  Dillon,  59  W.  Va.  605,  53  S.  B. 
028,  6  L  R.  A.  (N.  S.)  628;  State  v.  Graybeal 
(W.  Va.)  65  S.  E.  398.  No  doubt  Johnson, 
Midklff,  and  Adklns,  viewing  tbe  matter 
from  tbe  standpoint  of  laymen,  thought  they 
three  jointly  were  purchasing  from  Stone, 
but  this  was  a  legal  impossibility,  without 
the  concurrence  of  Stone  as  the  seller,  and 
there  is  no  evidence  that  he  consented  to  tbe 
locluslon  of  Mldklfl  and  Adklns  as  purclias- 
68S.m-65 


era.  Mere  ignorance  of  the  law  on  tbe  part 
of  Johnson,  as  to  what  constitutes  a  sale, 
could  not  excuse  blm,  and  bis  Intention  is  im- 
material, for  tbe  question  on  which  tbe 
soundness  of  tbe  decision  turns  Is  tbe  con- 
struction of  tbe  statute.  What  be  did 
brought  him  within  tbe  letter  of  tbe  statute, 
and  as  tbe  plain  object  of  our  statutes,  reg- 
ulating tbe  liquor  traffic,  Is  to  prevent  all 
sales  except  those  made  by  persons  specially 
licensed  therefor,  to  the  end  that  the  reven- 
ues of  the  state  may  be  augmented  by  the  li- 
cense tax,  and  the  right  of  sale  limited  to 
persons  deemed  suitable  by  the  license  court, 
when  authorized,  and  entirely  prohibited 
when  tbe  license  court  in  tbe  exercise  of  its 
discretionary  power,  sees  fit  not  to  authorize 
any  sales  to  be  made,  be  was  likewise  with- 
in tbe  spirit  of  tbe  statute.  To  allow  a  con- 
signment to  one  person  in  a  community,  to 
become  a  means  of  sale,  in  a  practical  senses 
to  several  persons,  will  necessarily  work  a 
great  Inroad  upon  our  system  of  law,  ordain- 
ed for  tbe  regulation  of  the  liquor  traffic,  and 
open  tbe  door  for  wide  and  serious  evasion 
thereof. 

WALTON  V.  KNIGHT  et  al.» 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  22,  1907.) 

1.  Basements  —  Right   of  Wat  —  Pbescbip- 

TION. 

A  private  right  of  way  by  prescription  may 
be  acquired  over  another's  land  by  visible,  con- 
tinuous, and  uninterrupted  use  thereof  for  10 
years,  under  a  bona  fide  claim  of  right  with  tbe 
acquiescence  of  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  §{  27-33.] 

2.  Same— AcQTJiBSCEWOB  or  Ownbb— Pbesump- 

TIONS. 

Such  use  is  presumed  to  be  with  the  knowl- 
edge and  acquiescence  of  the  owner  and  to  prima 
facie  give  the  right,  which  presumption  will  be 
conclusive,  unless  accompanied  by  the  protest 
and  objection  of  the  owner  under  such  circum- 
stances as  to  repel  it 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  17,  Easements,  {  89.] 

&  Same— Bona  Fides. 

When  there  has  been  such  use  of  another's 
land  for  the  period  requisite  to  create  an  ease- 
ment by  prescription,  the  bona  fides  of  the  claim 
of  right  is  established. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  17,  Easements,  8S  27,  28.] 

4.  Same— Uninclosed  Lands. 

Such  right  of  way  may  be  acquired  as  well 
over  uninclosed  and  uncultivated  land  as  over 
land  inclosed  by  visible  fence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  $  32.] 

5.  Same— Route— Deviations. 

While,  as  a  general  rule,  the  ri^ht  thus 
acquired  must  be  confined  to  one  definite  route 
between  the  same  termini,  such  right  will  not 
be  lost  by  occasional  variations  from  the  route 
to  avoid  muddy  or  worn  places  therein. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Easements,  i  31.] 

(Syllabus  by  ths  Conrt) 

•Rehearing  dested  October  17,  WI^  . 
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Appeal  from  Circuit  Court,  Greenbrier 
County. 

Suit  by  Minnie  M.  Walton  against  James 
Ejilght  and  others.  From  a  decree  In  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

John  W.  Arbuckle,  for  appellants.  Wil- 
liams &  Dice,  for  appellee. 

MILLER,  J.  Tbe  parUes  plaintiff  and  de- 
fenduut  own  contiguous  tracts  of  land  in 
Greenbrier  comity;  eacli  consisting  of  about 
400  acres,  parts  of  an  original  survey  of  800 
acres,  botb  traversed  by  Spring  creek,  and 
tbe  plaintiff's  land  t>elng  the  part  lying  back 
of  that  owned  by  tbe  defendants,  whose  land 
lies  between  that  of  tbe  plaintiff  and  tbe 
county  road.  The  land  owned  by  tbe  de- 
fendants passed  from  William  Hanna,  tbe 
original  patentee  of  tbe  800  acres,  to  Albert 
Hanna,  who  in  December,  1849,  conveyed  the 
same  to  Andrew  McCoy,  who  In  October, 
1855,  conveyed  it  to  Andrew  Knight,  the  fa- 
ther of  the  defendants.  Tbe  bill  alleges,  and 
tbe  answer  denies,  that  tbe  plaintiff  owns  a 
right  of  way  as  appurtenant  to  ber  farm 
over  a  portion  of  tbe  land  of  the  defendants 
about  300  yards  In  length,  passing  from  tbe 
west  side  of  ber  land  down  tbe  northern  side 
of  Spring  creek  a  short  distance,  thence 
across  said  creek  to  Intersect  tbe  public  road 
leading  from  Dry  Rim  to  Falling  Spring; 
that  she  and  those  under  whom  she  claims 
have  used  said  WAy  for  travel  by  vehicles. 
Iiauling,  walking,  and  riding  for  at  least  35 
years  prior  to  the  Institution  of  this  suit, 
continuously,  uninterruptedly  and  adversely, 
without  obstruction  or  permission  from  any 
one;  that  it  is  tbe  only  practicable  way  she 
has  for  travel  from  said  farm  to  the  public 
road;  that  within  tbe  past  few  months  tbe 
defendants  have  caused  said  right  of  way  to 
be  ploughed  up  and  fence  posts  to  be  set  in 
the  ground  across  the  same  for  the  purpose 
of  completely  obstructing  It;  and  she  prays 
for  an  Injunction  and  for  general  relief. 

It  has  been  held  by  this  court  that  such  a 
right  of  way  may  be  acquired  by  grant,  ex- 
press or  implied,  or.  by  prescription;  that  a 
private  right  of  way  may  be  acquired  by 
prescriptions  by  the  visible,  continuous,  and 
uninterrupted  use  thereof  for  20  years  under 
a  bona  flde  claim  of  right.  Boyd  v.  Wool- 
wine,  40  W.  Va.  283,  21  S.  E.  1020;  Rogerson 
V.  Shepherd.  33  W.  Va.  307,  10  S.  B.  632.  To 
tbe  same  effect  are  Stokes  v.  Appomatox  Co.. 
3  Leigh  (Va.)  318;  Coalter  v.  Hunter,  4  Rand. 
58,  15  Am.  Dec.  726.  In  Wooldridge  v.  Cough- 
lin,  46  W.  Va.  345,  33  S.  E.  233,  this  court 
held  that  the  use  of  a  private  way  for  10 
years  with  the  acquiescence  of  the  owner 
will  confer  a  right  thereto,  unless  denied; 
that  such  user  Is  without  more  taken  to  be 
with  bis  acquiescence  and  knowledge,  and 
prima  facie  gives  the  right;  but  that  if  it 
appears  that  tbe  user  is  against  his  protest, 
and  he  denies  the  right,  It  cannot  become 
vested    from    time   of   user— citing   Field   v. 


Brown,  24  Grat  (Va.)  74;  Nicboki  v.  Ayler, 
7  Leigh  (Va.)  546;  Wasbb.  Easem.  86,  111. 
In  Worrall  v.  Rboads,  2  Whart.  (Pa.)  427, 
30  Am.  Dec  274,  It  Is  said  a  grant  of  a  right 
of  way  will  be  presumed  from  tbe  uninter- 
rupted enjoyment  thereof  for  21  years,  and 
that  such  presumption  applies  to  a  way  over 
unlncloaed  land,  whether  clear  or  woodland. 
In  Garrett  v.  Jackson,  20  Pa.  331,  it  is  beld 
that  where  one  uses  a  road  whenever  be 
chooses  over  the  land  of  another,  without 
leave  or  objection,  the  use  Is  adverse,  and, 
if  uninterrupted  for  21  years,  gives  an  in- 
disputable title  to  that  enjoyment;  tliat  such 
enjoyment,  without  evidence  as  to  bow  it 
began,  is  presumed  to  have  been  In  pursuance 
of  a  grant,  and  the  burden  of  showing  the 
contrary  lies  on  the  owner  of  the  land. 

Some  confusion  may  arise  from  the  lan- 
guage used  in  our  decisions  as  to  the  time 
required  to  establish  title  to  a  way  by  pre- 
scription. In  Boyd  V.  Woolwine,  supra.  It  is 
h^d  to  be  20  years;  but  in  Wooldridge  v. 
Goughlin,  supra,  10  years.  The  natural  In- 
quiry Is,  why  this  difference,  and  what  is 
the  time  e8.sentta1?  It  is  evident,  from  the 
authorities  cited,  that  the  court  was  refer- 
ring in  tbe  former  case  to  the  common-law 
rule,  and  In  the  latter  to  our  present  statute 
of  limitations.  "By  judicial  construction  an 
adverse  user  of  an  easement  for  tbe  period 
mentioned  in  tbe  statutes  (of  limitations),  as 
they  were  passed  from  time  to  time,  became 
evidence  of  a  prescriptive  right."  Jonea, 
Rnsem.  S  161;  Railroad  Co.  v.  McParlan,  43 
N.  J.  Law.  605,  617.  "Such  adverse  user 
must  have  existed  for  a  jteriod  equal  at  least 
to  that  prescribed  by  the  statute  of  limita- 
tions for  acquiring  title  to  land  by  adver!<e 
possession."  Jones,  Easem.  $  164;  In  Lncns 
v.  Turnpike  O.,  36  W.  Va.  427,  437,  15  S.  B. 
182,  185,  tbe  court  quotes  with  apparent  ap- 
proval Goddard  on  Basements:  "Without 
minutely  stating  here  the  local  statutes  of 
limitations  as  to  adverse  user.  It  may  be 
safely  asserted  that  no  less  period  will  suf- 
fice, and  no  greater  will  be  required,  In  fix- 
ing the  requisite  length  of  enjoyment  to  gain 
a  right  to  an  easement  in  land  by  prescrip- 
tion than  to  acquire  the  land  itself  by  ad- 
verse occupation.  This  element  of  duration 
Is  therefore  comparatively  simple." 

What  is  the  nature  of  this  presumption  of 
title  arising  from  such  use  of  another's  laml 
is  a  question  about  which  there  has  been  r 
diversity  of  opinion.  It  Is  generally  supposed 
to  rest  upon  tbe  fiction  of  a  lost  grant ;  not. 
however,  because  even  the  court  or  a  jury  is 
to  believe  tbe  presiuned  grant,  but  because 
public  policy  and  convenience  require  that 
such  long-continued  use  be  not  disturbed. 
Jones  on  Easem.  §  161,  says  that  the  flctinn 
of  a  lost  grant  seems  to  have  been  originally 
invented  to  avoid  the  rule  of  pleading  requir- 
ing profert,  quoting  from  Railroad  Co.  v. 
McFarlan,  supra.  Jones  says  (section  162): 
"The  weight  of  authority  is  that  such  pre- 
sumption is  conclusive,  as  a  matter  of  law. 
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that  tbe  use  of  the  easement  was  adverse  and 
under  a  claim  of  right,  in  tbe  absence  of  cir- 
cumstances Indicating  the  contrary;  end, 
moreover,  such  enJoyn),ent  of  tbe  right  affords 
a  conclusive  presumption  of  the  right."  And, 
quoting  from  Railroad  Ck>.  v.  McFarlan,  Jones 
says  in  the  same  section:  "When  the  fiction 
of  a  lost  grant  was  devised,  there  arose  con- 
siderable diversity  and  fluctuation  In  Judicial 
opinions  as  to  whether  an  uninterrupted  user 
for  tbe  period  of  limitation  conferred  a  legal 
right,  or  raised  merely  a  presumption  of  title 
which  would  stand  good  until  the  presump- 
tion was  overcome  by  evidence  which  nega- 
tived In  the  Judgment  of  Juries  the  existence 
of  a  grant  This  state  of  tbe  law  produced 
great  Insecurity  to  titles  by  prescription,  and 
subjected  such  rights  to  ,tlie  whim  and  caprice 
of  Jurlea  This  evil  was  remedied  by  tbe 
later  English  authorities,  which  gave  to  the 
presumption  of  title  arising  from  an  uninter- 
rupted enjoyment  of  20  years  tbe  most  un- 
shaken stability,  and  made  it  conclusive  evi- 
dence of  a  right.  •  •  •  In  this  country 
the  prevailing  doctrine  is  that  an  exclusive 
and  uninterrupted  enjoyment  for  20  years 
creates  a  presumption,  Juris  et  de  Jure,  and  is 
conclusive  evidence  of  title  whenever,  by  i)ob- 
slbllity,  a  right  may  be  acquired  by  grant" 
But  this  court,  in  Its  decisions  above  re- 
ferred to,  and  the  court  of  Virginia,  seem 
committed  to  the  doctrine  that  such  user  for 
tbe  statutory  period  raises  only  a  prima 
facie  presumption  of  a  grant  which  may  be 
repelled.  Judge  Brannon,  in  Wooldrldge  v. 
Cougblln,  supra,  says:  "Tbe  flight  of  tbe 
long  time  requisite  to  vest  the  right  under 
the  old  law  afforded  a  conclusive  presumption 
that  there  had  been  an  express  grant  of  tbe 
easement,  its  evidence  lost  by  the  tooth  of 
time,  and  no  proof  that  it  never  existed  could 
be  beard ;  whereas,  under  the  new  rule,  user 
for  tbe  statutory  period  raises  only  a  prima 
fade  presumption  of  a  grant,  which  may  be 
repelled.  •  •  •  To  establish  a  right  of 
way  under  tbe  modern  law,  it  must  appear 
that  it  has  been  exercised  for  the  statutory 
period,  with  the  acquiescence  of  the  owner 
over  whose  land  the  way  is  claimed" — cit- 
ing the  Virginia  cases.  The  test  of  our  deci- 
sions seems  to  be  that  the  use  must  be  vis- 
ible,  continuous,  and  uninterrupted  for  the 
statutory  period,  under  a  bona  fide  claim  of 
right  We  may  inquire:  What  is  such 
bona  fide  claim  of  right?  In  Eells  v.  Rail- 
way Co.,  40  W.  Va.  65,  69,  38  S.  B.  487,  It 
Is  Indicated  that  such  right  may  originate 
and  have  its  commencement  in  trespass.  In 
Garrett  v.  Jackson,  supra.  It  Is  said  that 
passage  by  one  over  land  of  another,  with 
special  permission  of  the  owner  on  every  oc- 
casion, will  not  raise  the  presumption  of  a 
grant,  no  matter  how  often  it  may  occur  or 
bow  long  continued;  but  that  use  of  an 
easement  at  pleasure,  without  leave  or  objec- 
tion, is  adverse,  and  if  uninterrupted  for  21 
years  gives  indisputable  title.    In  Worrall  v. 


Rhoads,  2  Whart  (Pa.)  427,  30  Am.  Dec.  274, 
it  Is  said:  "In  the  absence  of  evidence  tend- 
ing to  show  that  such  long-continued  use  of 
the  way  may  be  referred  to  a  license,  or 
other  special  Indulgence  tbat  is  either  revo- 
cable or  terminable,  the  conclusion  is  that  It 
has  grown  out  of  a  grant  by  tbe  owner  of  the 
land,  and  has  been  exercised  under  a  title 
thus  derived.  The  law  favors  this  conclusion, 
because  it  will  not  presume  any  man's  act  to 
be  illegal.  It  is  also  reasonable  to  suppose 
that  the  owner  of  the  land  would  not  have 
acquiesced  In  such  enjoyment  for  so  long  a 
period,  when  It  was  his  interest  to  have  inter- 
rupted it,  unless  he  felt  conscious  tbat  the 
party  enjoying  it  bad  a  right  and  a  title  to  it 
that  could  and  ought  not  to  be  defeated. 
And,  besides,  seeing  it  can  work  no  prejudic 
to  any  one  excepting  to  blm  who  has  been 
guilty  of  great  negligence,  to  say  the  least 
of  it  public  policy  and  convenience  require 
that  this  presumption  should  be  made,  in 
order  to  promote  tbe  public  peace  and  quiet 
men  in  their  possession."  Whenever,  there- 
fore, there  bas  been  such  use  for  a  long 
period,  the  bona  fides  of  tbe  claim  of  right 
is  established,  and  the  owner  of  the-  servient 
estate  must  rebut  tbe  presumption  of  right, 
by  showing  leave  or  license  from  him,  or  pro- 
test and  objection  under  such  circumstance 
as  to  repel  tbe  presumption. 

It  Is  conceded  by  the  defendants  here  tbat 
the  plaintiff  and  her  predecessors  have  used 
a  way  over  their  land,  though  with  some 
variation,  continuously  for  more  than  35 
years;  hut  they  combat  tbe  presumption  of 
right  upon  three  different  grounds : 

First,  they  claim  that  prior  to  the  Civil 
War  their  land  over  which  the  way  is  claimed 
was  Inclosed  by  fence  and  cultivated;  tbat 
prior  to  tbat  time  the  owners  of  the  plalntlCTs 
land  used  the  creek  bed  as  a  right  of  way. 
But  this  does  not  account  for  the  subsequent 
use,  nor  defeat  the  present' claim.  That  dur- 
ing the  War  the  fences  were  torn  down 
and  the  land  thrown  out  Into  the  common 
and  traveled  over  by  the  owners  of  plaintiff's 
land  and  others  is  no  sufilcient  defense  to  her 
claim  of  right  In  Worrall  v.  Rhoads,  supra, 
the  Supreme  Court  of  Pennsylvania  says 
that :  "There  seems  to  be  no  reason  for  mak- 
ing any  distinction  between  the  legal  effect 
of  a  person  occupying  for  the  space  of  21 
years  a  way  over  tbe  clear  land  of  another 
which  Is  Inclosed  by  a  visible  fence,  and  his 
clear  or  woodland  tbat  Is  unlnclosed,  or  In- 
closed merely  by  an  ideal  one;  for  all  are 
considered  as  Inclosed  by  tbe  law,  and  tbe 
owner  is  entitled  to  be  protected  in  tbe  quiet 
exclusive,  and  undisturbed  enjoyment  of  the 
latter  description  of  land  as  much  and  to  as 
great  an  extent  as  in  tbat  of  tbe  former. 
*  •  •  Such  an  occtipatlon  of  a  way  over 
either  Is  equally  opposed  to  tbe  absolute  right 
and  dominion  of  tbe  owneY  over  his  land." 
And  in  Jones  on  Basem.  t  297,  tbe  author 
says:    "Such  an  easement  may  as  well  be 


102S 


B8  SOUTHEASTERN  REPORTEB. 


(W.  Va. 


exercised  over  an  open  and  uncultivated  field 
as  upon  one  substantially  Inclosed  and  usual- 
ly cultivated.  Indeed,  Inclosure  and  cultiva- 
tion would  most  likely  be  derogatory  to  the 
free  exercise  of  a  rigbt  of  way." 

Second,  an  attempt  Is  made  to  show  that 
such  use  of  defendants'  land  was  permissive, 
for  the  accommodation  of  the  plaintiff  and 
those  who  preceded  her ;  but  the  evidence  is 
entirely  wanting  of  any  proof  of  such  per- 
mission. The  bill  alleges  continuous,  unin- 
terrupted, and  adverse  use  without  any  ob- 
struction or  permission.  The  defendants  In 
their  answer  say  such  use  was  not  under  any 
claim  of  an  easement  over  their  land,  but  wag 
a  matter  of  sufferance  by  them  and  those  un- 
der whom  they  claim.  The  answer  does  not 
say  It  was  a  permissive  use,  nor  that  there 
was  a  leave  or  license  given,  or  any  inter- 
ruption or  objection  by  them  or  their  prede- 
cessors. R.  E.  Hanna,  a  witness  for  the  plain- 
tiff, resided  with  bis  father,  Albert  Hanna, 
on  the  plaintiff's  land  from  about  1853  to 
1872.  He  says  be  has  known  the  way  in 
controversy  for  at  least  40  years.  He  further 
s-iys :  "We  hauled  over  It  some,  and  we  trav- 
eled over  it  horseback  and  afoot  and  any  way 
we  had  to  travel.  We  traveled  over  It  In  all 
tBe  ways  that  people  tuavel  over  a  road." 
That  he  has  been  over  the  road  recently,  and 
thinks  it  is  about  the  same  place  it  was  when 
he  lived  there.  That  neither  bis  father  nor 
any  member  of  his  family,  to  bis  knowledge, 
ever  asked  permission  of  any  one  to  use  said 
road.  H.  W.  Knight,  another  witness  for  the 
plaintiff,  who  lived  on  and  had  charge  of  the 
defendants*  land  from  1876  until  1903,  gives 
testimony  to  the  continued  use  of  this  way  by 
the  plaintiff  and  her  predecessors  during  that 
time,  substantially  on  its  present  location. 
He  says;  "No  change,  with  one  exception: 
There  was  a  mud  hole  formed  in  a  low  place 
In  the  bottom.  In  order  to  get  around  that 
mud  hole,  some  one  broke  a  track  through 
the  elders  for  a  short  distance  round  the  mud 
hole  and  back  to  the  original  track  again." 
There  Is  much  other  testimony  of  the  same 
character.  Opposed  to  this  testimony  of  the 
plaintiff's  witnesses,  the  defendants  offer 
James  C.  McCoy,  who  says  he  lived  on  the 
land  owned  by  the  defendants  with  his  father 
In  1849  or  1850.  For  how  long  he  does  not 
definitely  state,  but  the  record  shows  that  his 
father  conveyed  this  land  to  Andrew  Knight 
October  26,  1855.  He  says  when  his  father 
owned  the  defendants'  land  he  bad  it  Inclosed 
and  cultivated  It  in  corn.  He  gives  no  tes- 
timony as  to  any  permission  by  his  father  to 
use  the  right  of  way.  This  witness  was  em- 
ployed by  the  defendants  as  a  surveyor  to 
make  a  plat  of  the  different  ways  they  claim 
were  used  over  their  land  by  the  plaintiff  and 
others.  When  asked  on  cross-examination 
bow  long  he  had  known  the  road  claimed 
by  the  plaintiff  to  have  been  used  by  the  own- 


ers and  occupiers  of  the  Walton  land,  he 
says:  "I  left  the  Knigbt  farm  when  I  was 
about  IS  years  old,  and  it  was  several  years 
after  we  left  there  before  I  was  back  there, 
and  I  did  not  pay  any.,attentIon  to  the  roads. 
Since  the  War  that  road  has  been  traveled  up 
through  the  bottom  there."  And  be  admitted 
that  be  had  traveled  this  road  himself  in  go- 
ing to  the  Walton  bouse  from  the  pnbllc 
road.  There  Is  absolutely  no  proof  of  any  per- 
missive right,  or  of  any  objection  or  protest 
by  the  defendants  or  by  former  owners  of 
tbeir  lands.  Jones  on  Elasem.  S  283,  lays 
d«wn  the  rule  that  a  right  of  way  may  be 
acquired  by  prescription,  although  the  use 
began  under  a  mere  license  or  verbal  consent 
provided  the  other  requisites  of  a  prescriptive 
right  exist ;  that  Is,  the  user  must  have  been 
exercised  under  a  claim  of  right  for  the  full 
prescriptive  period,  with  the  knowledge  and 
acquiescence  of  the  owner  of  the  serviait 
estate,  under  circumstances  showing  the  user 
to  be  adverse. 

Third,  the  defense  is  made  that  the  way 
over  the  defendants'  land  was  not  confined  to 
any  one  particular  route,  and  no  defined  and 
exclusive  way  was  acquired.  There  was  evi- 
dence showing  occasional  use  of  the  creek 
bottom;  that  occasionally  the  plaintiff  and 
her  predecessors  varied  somewhat  from  the 
usual  and  beaten  path;  that  at  the  public 
road  they  made  short  turns;  that  at  one 
point  on  the  way  there  was  a  slough  and 
mud  hole  in  the  road,  and  to  avoid  the  mud 
the  plaintiff  traveled  around  them.  But  with 
ail  this  evidence,  the  court  found,  upon  the 
uncontradicted  testimony  considered  with 
that  which  was  conflicting,  that  the  plaintiff 
had  acquired  and  was  entitled  to  a  right  of 
way  over  defendants'  land  as  set  out  by 
definite  description  in  the  decree  of  the  court 
We  cannot  say  this  finding  was  contrary  to 
the  law  and  the  evidence.  Jones  on  Basem. 
§  296,  says :  "A  right  of  way  may  be  acquired 
by  user,  though  between  the  termini  the  per- 
son claiming  the  rigbt  has  at  different  times 
taken  several  different  routes  to  avoid  muddy 
and  worn  places  in  the  route  previously  us^ed. 
Such  temporary  variance  of  the  way  does  not 
destroy  It"  There  was  evidence  In  this  case 
that  other  persons  besides  the  plalntiCT  used 
different  routes  in  crossing  defendants'  land. 
Jones  says  (same  section) :  "To  show  that  one 
claiming  a  right  of  way  by  prescription  bad 
not  confined  himself  to  a  definite  roiite,  it 
is  not  competent  to  prove  that  other  persons 
had  gone  over  the  land  In  different  directions, 
and  that  the  place  where  they  traveled  was 
for  the  time  being  the  way  for  such  persons, 
and  for  the  claimant  of  the  right  of  way.  The 
acts  of  strangers  could  not  defeat  or  qualify 
his  right" 

For  the  reasons  stated,  we  affirm  the  decree 
ol  the  circuit  court 
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DENT  T.  PICKENS  et  al. 

(Supreme  Coart  ot  Appeals  of  West  Virsinia. 

March  12,  1907.) 

1.  Apfeai.  —  Pbooexdinos  tor  TBARBrsB  or 
Cadsk— Pbocess— Waivib. 

Where  an  appellee  appears  b;  two  or  more, 
counsel,  who  file  briefs  on  the  merits  of  the 
cause,  and  by  letter  to  the  clerk  join  In  request- 
ing a  submission  of  the  cause,  service  of  appel- 
late process  will  be  treated  as  waived,  although 
one  of  the  counsel  in  his  brief  may  present  tne 
question  of  such  want  of  service. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di{. 
▼01.  2,  Appeal  and  Error,  U  216i^2172.] 

2.  Sams  —  PsKSKNTATiOR    of    Quebtionb   is 
LowKB  Court— Motions— Necessity. 

Where,  in  a  suit  against  a  devisee  and 
others  to  have  sold  to  pay  liens  a  greater  In- 
terest in  land  than  was  devised  to  bim,  co- 
devisees  remotely  interested  therein  by  execu- 
tory devise  over  in  default,  at  bis  death,  of 
living  children  or  issue  of  such  children,  are 
made  defendants  solely  for  the  purpose  of  hav- 
ing said  will  construed  against  their  contingent 
interest  in  said  land,  and  who  appear  and  by 
their  demurrer  overruled  challenge  as  matter 
of  law  tbe  right  of  the  plaintiff  to  any  relief 
against  them,  and,  on  default  ot  answer  by  them, 
final  decree  is  pronounced  that  said  devisee  took 
by  said  devise  such  greater  interest,  and  direct- 
ing a  sale  thereof  to  pay  said  liens,  such  final 
decree  is  not  a  decree  by  default  precluding  such 
co-deviseea  from  an  appeal  without  motion  in 
the  circuit  court  to  correct  the  error  therein 
against  them,  provided  by  section  6,  c  134,  Code 
1899  [Code  1906,  i  4037];  such  error  being 
necessarily  Involved  in  the  decree  overruling 
their  demurrer  to  the  bill. 
8.  Wills— CoNSTBccTioN— Estate  Conveyed. 

A  will  making  specific  devises  of  lands  to 
children  and  grandchildren  of  the  testator  by 
the  tenth  item  gave  to  his  son  D.  P.  a  tract  of 
89(1%  acres,  charging  it,  however,  with  $2,000 
in  favor  of  his  personal  estate ;  and,  after  mak- 
ing said  specific  devises,  by  the  eleventh  item 
provided:  "All  the  lands  nereinbefore  devised 
to  my  said  children  and  grandcliildren  •  •  • 
are  to  be  taken  and  held  by  them  subject  to  the 
following  limitation— that  is  to  say,  that  if  any 
of  my  said  children  or  grandchildren  hereinbe- 
fore mentioned  shall  die  without  children,  or  the 
lawful  issue  of  such  children,  living  at  the  time 
of  bis  or  her  death,  or  born  within  ten  months 
thereafter,  then  in  that  case  the  lands  herein 
devised  to  such  child  or  grandchild  so  dying 
without  such  children,  or  tbe  lawful  issue  of 
such  children,  living  at  the  time  of  his  or  her 
death,  or  bom  within  ten  months  thereafter, 
■hall  descend  to  each  of  my  surviving  children 
and  the  lawful  issue  of  my  deceased  children  and 
grandchildren,  the  descendants  of  each  of  my 
deceased  children  and  grandchildren  taking  the 
portion  which  m^  deceased  child  or  grandchild 
would  take  If  living  at  tbe  time  of  sucb  death." 
Held,  that  at  the  death  of  the  testator  the  said 
D.  P.  took  a  defeasible  estate  in  fee  in  said 
396%  acres,  with  an  estate  limited  tbereon,  by 
executory  devise  to  tbe  other  i}erson8  described 
in  said  eleventh  item  of  the  will. 
4.  Same— Genebal  Rules  of  Constbuction. 

Words  of  survivorship  contained  in  a  will 
will  be  constmed  according  to  their  usual  and 
common  acceptation,  unless  a  different  meaning 
plainly  appears  to  have  been  intended  thereby ; 
and  will  be  referred  to  the  event  plainly  intend- 
ed to  accomplish  the  purposes  of  the  testator, 
whether  that  event  be  before,  at  tbe  time  of,  or 
after  the  death  of  the  testator. 
(Syllabus  by  the  Court) 

Appeal  from  Otrcnlt  Court,  Barbour  Cotm- 


Actlon  by  Susan  O.  Dent  against  Dever 
Pickens  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  John  D.  Pickens 
and  another  appeal.    Reversed  and  remanded. 

See  53  S.  E.  154. 

John  Bassel,  tor  appellants.  Raymond 
Maxwell  and  J.  Hop  Woods,  for  appellee. 


MILLER,  J.  This  case  has  been  several 
times  before  this  court  upon  appeals  prosecut- 
ed by  one  oi^  more  of  the  parties  from  decrees 
of  tbe  circuit  court  A  clear  understanding  of 
the  entire  case  may  be  obtained  by  referring 
to  tlie  published  decisions  of  this  court  on 
those  appeals,  beginning  with  34  W.  Va.  240, 
12  S.  E.  698,  26  Am.  St  Rep.  921.  Tbia  Is  an 
appeal  by  John  D.  Pickens,  a  brother  of 
Dover  Pickens,  and  by  May  Pickens  Davlsson, 
his  niece  and  a  daughter  of  bis  deceased 
brother,  Alexander  H.  Pickens,  co-devisees 
with  others  under  tbe  will  of  tbe  late  James 
Pickens,  from  tbe  decree  of  tlie  circuit  court 
pronounced  on  tbe  23d  day  of  February,  1905. 
Other  appeals  from  this  decree  have  hereto- 
fore been  disposed  of  as  follows :  The  first  by 
A.  G.  Dayton  and  others,  decided  March  13, 
1906 ;  the  second  by  Susan  0.  Dent,  the  plain- 
tiff, decided  at  tbe  present  term  of  court  on 
tbe  26tb  day  of  January,  1907  (not  officially 
r^orted).!  Tbe  present  appellant  John  D. 
Pickens  was  a  co-petitioner  with  A.  O.  Day- 
ton and  others  in  the  first  appeal  from  said 
decree ;  but,  as  that  appeal  was  limited  by  tbe 
order  of  this  court  awarding  It  to  certain 
specified  matters  assigned  as  errors  in  said  de- 
cree, the  present  appellants  were,  by  an  order 
of  this  court  of  March  6,  1906,  as  modified  by 
a  subsequent  order  of  March  8,  1906,  on  their 
Joint  petition  allowed  an  appeal  from  so  much 
of  said  decree  as  adjudged  that  by  said  will 
an  estate  in  fee  simple  indefeasible  became 
vested  in  said  Dever  Pickens  In  tbe  396% 
acres  devised  to  him,  and  adjudging  the  same 
to  be  sold  to  pay  the  liens  of  plaintiff  and 
others  thereon.  That  portion  of  the  decree  of 
the  circuit  court  referred  to  is  as  follows: 
"And  the  court,  proceeding  further  to  pass 
upon  and  determine  under  said  third  amended 
bill  the  true  estate  of  the  defendant  Dever 
Pickens,  under  the  will  of  his  father,  James 
Pickens,  deceased,  in  and  to  the  396%  acres 
of  land  Involved  herein  devised  to  him  there- 
under, is  of  opinion,  and  doth  adjudge,  or- 
der, and  decree,  that  be  the  said  defendant, 
Dever  Pickens,  having  survived  the  testator 
his  said  father  and  having  lawful  Issue  of 
two  children,  the  Infant  defendants  Cobum 
Pickens  and  Paul  Pickens,  still  living,  born 
of  the  marriage  of  said  Dever  Pickens  and 
tbe  defendant  Minnie  Cobum  Pickens,  has 
by  reason  thereof,  and  the  true  construction 
of  said  win,  and  tbe  Intention  of  the  testator, 
said  James  Pickens,  deceased,  thereunder,  an 
indefeasible  estate  in  fee  simple  therein." 
This  decree  shows  that  the  cause  was  heard 
m>on  the  former  pleadings  yd  proceedlnga^ 
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upon  a  report  of  Geo.  M.  Kittle,  commissioner 
In  cliancery,  filed  on  the  18tb  day  of  May, 
1903,  with  three  exceptions  Indorsed  thereon, 
and  particularly  upon  the  third  amended  bill 
of  the  plaintiff,  filed  at  Aprfl  rules,  1904, 
upon  demurrer  of  the  defendants  thereto 
(overruled  by  the  court),  and  upon  the  an- 
swers of  some  of  said  defendants  (not  In- 
cluding any  answer  by  the  present  appellants 
so  far  as  the  record  shows). 

The  point  Is  made  in  the  brief  of  counsel 
for  the  appellee  that  she  is  not  before  this 
court  upon  any  process  Issued  or  served  upon 
her,  or  upon  any  appearance  by  her  to  this  ap- 
peal, and  that,  to  save  her  rights  in  respect 
thereto  If  necessary,  she  appears  here  only 
for  the  purpose  of  taking  advantage  there- 
of. What  the  necessity  here  suggested  is  'we 
do  not  quite  comprehend.  If  by  this  saving 
it  is  meant  to  save  this  point  only  In  the 
event  of  a  decision  adverse  to  her,  we  do  not 
think  the  point  should  prevail.  Notwithstand- 
ing this  point,  counsel  has  proceeded  to  dis- 
cuss the  case  on  Its  merits  in  quite  an  able 
and  elaborate  brief.  We  find,  however,  by 
reference  to  the  papers  In  the  cause  In  the 
clerk's  office  of  this  court,  that,  as  a  matter 
of  fact,  no  process  regularly  Issued  upon  this 
appeal.  We  do  find,  however,  that  copies  of 
the  order  allowing  the  appeal  were  mailed  at 
their  request  to  coun.sel  in  the  case ;  and  it 
seems  to  have  been  understood  between  the 
clerk  and  counsel  that  no  formal  process  was 
to  issue.  Aside  from  this,  other  counsel  for 
the  appellee  appeared  and  filed  a  brief  In  the 
case  In  June,  1906,  without  suggestion  of 
want  of  process;  and  there  is  a  letter  from 
him  on  file  in  the  clerk's  office,  as  well  as 
from  counsel  for  the  appellants,  asking  that 
the  case  be  submitted  to  the  court  upon  the 
briefs  filed.  We  think  this  Is  sufficient  ap- 
pearance of  parties  to  amount  to  a  waiver 
of  process,  and  we  so  hold. 

Counsel  for  the  plalntlflT,  In  one  of  the 
briefs  filed,  makes  the  point  that  the  appel- 
lants, having  failed  to  answer  the  third 
amended  bill,  or  to  make  any  motion  in  the 
court  below  to  correct  the  errors  now  com- 
plained of,  have,  by  section  6,  c.  134,  Code 
1809  [Code  1906,  i  4037],  no  standing  In 
this  court  upon  this  appeal.  The  record  will 
show  that  the  original  bill  did  not  put  In 
issue  the  quality  of  the  estate  of  Dever 
Pickens  In  the  396%  acres.  In  the  first 
amended  bill  the  plaintiff  charged  that  his  In- 
terest in  said  396%  acres  under  the  will  of  his 
father  was  a  defeasible  estate,  and  that  the 
same  was  wholly  insufficient  to  pay  the  plain- 
tiff's Judgment  In  the  second  amended  bill 
the  plaintiff  reaffirmed  in  extensrf  all  the 
material  allegations  of  her  original  and  first 
amended  bills.  The  prayer  of  this  second 
amended  bill,  among  other  things,  was  that 
his  Interest  in  the  real  estate  therein  men- 
tioned might  be  ascertained  and  subjected  to 
the  plaintiff's  Judgment  and  execution.  In 
the  third  or  last  amended  bill,  the  plaintiff 
has  taken  a  different  position  with  respect  to 


the  quality  of  said  estate.  After  setting  out 
the  provisions  of  said  will  devising  said  land 
to  said  Dever  'Pickens  and  the  limitations 
thereon,  the  plaintiff  charges  that  the  said 
Dever  Pickens,  having  survived  the  testator 
and  now  having  lawful  issue  Hying — ^namely, 
the  defendants  Cobum  Pickens  and  Paul 
Pickens,  bom  of  his  marriage  with  the  de- 
fendant Minnie  Cobum  Pickens — has  an  ab- 
solute estate  in  fee  simple  In  said  land,  and 
that  bis  estate  therein  became  such  upon  the 
death  of  his  said  testator;  and  the  prayer  of 
this  bill,  among  other  things,  is  that  the  said 
will  In  respect  to  such  estate  therein  devised 
to  him  may  be  Judicially  construed  and  said 
estate  determined.  The'  answer  which  the 
appellants'  counsel  makes  to  this  point  in  the 
brief  of  counsel  for  the  appellee  Is  that  John 
D.  Pickens  and  May  Pickens  Davlsson,  to- 
gether with  all  the  other  devisees  of  James 
Pickens,  having  been  made  parties  to  the 
third  amended  bill  for  the  express  purpose 
of  having  the  court  adjudicate  the  ques- 
tion of  the  estate  taken  by  Dever  Pick- 
ens under  the  will,  whether  a  conditional 
fee  or  indefeasible  fee,  and  as  they  wonld 
all  be  bound  by .  any  decree  rendered  In 
the  cause,  and  all  defendants  having  entered 
their  demurrer  to  the  bill.  It  is  perfectly  In- 
different whether  they  filed  answers  or  not. 
because,  as  he  claims,  when  the  demurrer  was 
overruled,  which  raised  the  same  question 
presented  here,  that  was  an  adjudication  of 
the  entire  question  as  to  the  character  of  the 
estate  vested  la  Dever  Pickens,  and  was  not 
a  decree  for  want  of  appearance,  and  there- 
fore It  did  not  require  a  motion  to  reveree  the 
decree  before  an  appeal  could  be  taken  there- 
from. 

We  are  not  referred  by  counsel  fbr  either 
of  the  parties  to  any  authority  upon  this 
Important  question  of  practice.  In  the  case 
of  Gates  v.  Cragg,  11  W.  Va.  300,  this  court 
corrected  an  error  made  by  the  court  below 
in  a  decree  subsequent  to  the  Issuing  of  the 
rule  on  overruling  defendant's  demurrer, 
and  in  default  of  answer,  without  any  pre- 
vious motion  being  made  In  the  court  below 
to  correct  such  error;  but,  aa  noted  In  the 
case  of  Watson  v.  Wiggington,  28  W.  Va.  533. 
554,  this  error  was  clearly  Independent  of 
those  resulting  merely  from  giving  effect  to 
the  order  overruling  the  demurrer.  The 
case  of  Gates  v.  Cragg  seems  not  to  have 
been  called  to  the  attention  of  the  court  in 
Steenrod's  Adm'r  v.  Railroad  Co.,  25  W.  Va. 
133.  In  the  latter  case  It  was  held  that  a 
demurrer  is  an  affirmative  admission  of  the 
allegations  of  the  bill — itself  a  confession 
that,  if  the  facts  alleged  In  the  bill  entitle 
the  plaintiff  In  law  and  equity  to  the  relief 
prayed  for,  then  such  relief  may  be  givNi. 
and,  in  order  to  avoid  the  effect  of  this  ad- 
mission. It  is  Imperative  that  a  plea  or  an- 
swer denying  or  avoiding  those  allegatious 
be  filed  before  a  decree  on  its  merits  is  enter 
tained,  and  that,  when  In  such  cases  the  de- 
murrer Is  overruled,  the  blU  stands  In  the 
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court  overruling  It  precisely  as  If  no  de- 
murrer had  beeu  entered,  and  that  a  subse- 
quent decree  is  necessarily  on  bill  taken  for 
confessed  as  It  originally  stood  at  rules,  and 
an  order  entered  before  the  demurrer  was 
filed  and  overruled.  In  Watson  v.  Wigging- 
ton,  supra,  Judge  Green  says  (page  551  of 
28  W.  Va.):  "Further  examination  has  satis- 
fied us  that  the  general  principles  announced 
In  Steenrod  v.  Railroad  C!o.  are  correct,  but 
that,  to  avoid  mistakes  they  should  be  to 
some  extent  modified;  and,  as  these  prin- 
ciples thus  settled  conflict  with  the  opinions 
I  expressed  in  the  case  In  11  W.  Va.,  I 
ought  to  have  assigned  my  reasons  for  chang- 
ing my  views."  And  he  says:  "The  cpn- 
trolling  reason  for  the  conclusions  reached 
in  the  case  of  Gates  v.  Cragg  was  that  the 
spirit  of  the  statute  law,  which  we  are  con- 
Ktruiug,  was  to  require  parties  In  the  court 
below  to  seek  to  correct  all  errors  occurring 
in  an  appealable  decree,  when  such  decree 
bad  been  made  without  any  defense  on  the 
part  of  the  appellant,  by  making  a  motion 
to  correct  such  errors  before  taking  an  appeal 
to  this  court  and  Incurring  unnecessary  ex- 
I)ense.  This  was  regarded  as  Just  and  rea- 
sonable. Inasmuch  as  the  circuit  courts  were 
l)ecnliarly  liable  to  commit  errors  in  enter- 
ing such  decree;  they  being  very  often  the 
result  of.  mer'e  Inadvertence.  Such  an  er- 
ror would  often  be  witliout  delay  or  expense 
corrected  by  the  court  below,  If  its  atten- 
tion was  called  to  the  error  by  a  motion  be- 
fore an  appeal  was  allowed.  This  I  still 
regard  as  the  obvious  purpose  of  our  statute ; 
and  it  was  obviously  so  regarded  by  this 
court  when  this  contrary  decision  was  ren- 
dered In  Steenrod  v.  Railroad  Co.  This  dis- 
tinctly appears  from  the  opinion  of  the  court 
pronounced  by  Judge  Snyder ;  and  it  is  abun- 
dantly shown  by  that  portion  of  this  opinion 
hereinbefore  quoted.  But  In  carrying  out 
this  plain  object  of  our  statute  this  court  in 
the  case  of  Gatqs  v.  Crngg  (see  pages  303, 
300,  of  11  W.  Va.)  held  that,  if  the  defendant 
appeared  and  filed  a  demurrer,  no  decree 
could  be  rendered  against  him  as  on  bill 
taken  for  confessed ;  and.  If  the  demurrer  is 
overruled,  the  court  must,  as  required  by  the 
statute,  give  a  rule  on  the  defendant  to  an- 
swer the  bill,  and.  If  on  the  day  specified  in 
the  rule  be  fall  to  appear  and  answer,  the 
same  decree  must  be  entered  against  him  as 
would  before  the  statute  required  this  rule 
have  been  immediately  entered  when  the 
demurrer  was  overruled,  and  such  a  decree 
made  after  the  appearance  of  the  defendant 
and  the  overruling  of  his  demurrer  was  re- 
garded as  a  decree  not  rendered  upon  a  bill 
taken  for  confessed,  but  as  rendered  after 
due  consideration  of  the  defendant's  objec- 
tions; and  it  did  not,  we  considered,  come 
within  the  spirit  of  the  statute  requiring  a 
motion  in  the  court  below  to  correct  certain 
errors  before  any  application  for  an  appeal 
could  be  made  to  the  appellate  court." 
After  further  commenting  upon  Steenrod 


V.  Railroad  (To.,  and  discussing  some  author- 
ities which  bold  that,  although  the  prin- 
ciples of  the  cause  may  be  settled  by  the 
overruling  of  the  demurrer  to  the  bill,  an 
appeal  therefrom  cannot  be  taken  until  after 
a  decree  has  been  entered  carrying  into 
effect  these  principles.  Judge  Green  says 
(page  554  of  28  W.  Va.):  "The  truth  Is  this 
court  in  Gates  v.  Cragg  failed  to  note  the  dis- 
tinction, which  Is  well  pointed  out  by  this 
court  In  the  case  of  Steenrod  v.  Railroad  Co., 
between  the  cases  where  the  errors  com- 
plained of  by  the  defendant  in  his  appeal 
are  errors  necessarily  resulting  from  the  de- 
cree erroneously  overruling  the  defendant's 
demurrer,  and  the  cases  where  the  errors 
complained  of  by  the  appellant,  the  defend- 
ant, include  also  other  errors  independent  of 
those  resulting  from  such  order  overruling 
the  defendant's  demurrer.  There  is  to  my 
mind  after  duly  considering  the  subject  a 
clear  distinction  between  the  two  cases.  In 
the  one  the  only  error  complained  of  In  the 
final  decree  is  an  error  necessarily  resulting 
from  the  court's  correctly  carrying  into  ef- 
fect a-  previous  interlocutory  order  settling 
the  principles  of  a  cause  and  erroneously 
overruling  the  defendant's  demurrer  to  the 
bill;  such  final  decree,  though  no  answer  had 
been  filed,  not  being  a  decree  on  a  bill  taken 
for  confessed,  but  really  simply  a  decree  on 
the  previous  Interlocutory  order.  From  such 
a  final  decree  an  appeal  lies,  though  no  pre- 
vious motion  has  been  made  in  the  court 
below  to  correct  the  errors  In  It  In  the  oth- 
er case  the  appellant  complains  not  only  of 
the  error  committed  in  such  interlocutory 
order,  but  also  of  errors  in  the  subsequent 
final  decree,  which  errors  are  independent 
of  those  resulting  merely  from  giving  effect 
to  an  erroneous  order  overruling  a  demur- 
rer to  a  bill.  Such  a  final  decree  as  this  is 
where  no  answer  has  been  filed,  a  decree  on 
a  bill  taken  for  confessed,  and  therefore  a 
decree,  which  cannot  be  appealed  from,  till 
after  a  motion  has  been  made  in  .the  court 
iJelow  to  correct  such  errors.  Referring  to 
the  first  point  of  the  syllabus  of  this  case 
for  a  more  succinct  statement  of  the  conclu- 
sion of  Judge  Green  under  the  facts  stated 
in  the  first  ix>sitlon,  he  says:  "If  he  then 
appealed  from  such  decree  solely  on  the 
ground  that  the  court  could  properly  render 
uo  decree  against  him  on  the  plalntifTs  bill, 
this  court  could  entertain  such  an  appeal, 
It  being  regarded  substantially  as  an  appeal 
from  a  previous  decree  overruling  a  demur- 
rer, which  after  this  decree  against  him  was 
an  appealable  decree  if  it  settled  the  prin- 
ciples of  the  cause." 

Measured  by  these  rules,  what  is  the  posi- 
tion of  the  appellants  here?  Does  the  error 
in  the  final  decree  complained  of  nocessarily 
arise  from  the  error  in  the  decree  cerruiing 
defendants'  demurrer?  If  so,  under  these 
authorities  .the  appeal  lies  without  motion 
first  made  in  the  court  below  to  correct  the 
error,  otherwise  not.    The  question  is  a  close 
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one;  but,  \7hen  we  consider  the  facts  In 
this  case  in  connection  wltb  the  pleadings, 
we  think  that  the  case  is  within  the  rule  an- 
thorlzlDg  appeals  without  previo.us  motion  to 
correct  the  error  under  section  6,  c.  134, 
Code  1899  [Code  1906,  g  4037].  It  will  be  ob- 
served that  the  appellants  are  In  no  wise  In- 
terested in  this  litigation,  except  in  so  far 
as  It  is  the  purpose,  In  construing  the  will 
of  James  Pickens,  to  estop  tbem  from  here- 
after asserting,  as  against  the  plaintiff  and 
the  prospective  purchaser  of  the  land  devised 
to  Dever  Pickens  by  the  will  of  his  father, 
a  different  construction  thereof.  If,  as  the 
second  amended  bill  of  the  plaintiff  charged, 
Dever  Pickens  took  by  this  will  a  defeasible 
estate,  and  not  an  estate  In  fee  simple  inde- 
feasible as  charged  In  the  third  amended  bill, 
these  appellants  would  have  no  Interest  in 
the  subjects  of  controversy.  These  appel- 
lants were  not  parties  to  the  original  suit, 
nor  to  the  first  and  second  amended  bills. 
They  were  brought  in  on  the  third  amended 
bill,  for  the  one  purpose  of  having  determin- 
ed the  estate  of  Dever  Pickens  in  the  tract 
of  land  to  be  sold.  This  last  bill  pleaded  the 
terms  and  provisions  of  the  will  relating  to 
the  devise  to  Dever  Pickens,  with  the  limit- 
ing clause  thereof,  which  will  be  hereafter 
more  particularly  referred  to;  and  the  bill 
then  undertook,  by  way  of  conclusion  from 
the  facts  pleaded  In  relation  to  said  will,. to 
charge,  contrary  to  the  allegations  of  the 
second  amended  bill,  that  Dever  Pickens  took 
by  said  will  a  fee-simple  estate  indefeasible. 
This  question  rested  substantially  upon  the 
provisions  of  the  will  itself.  An  answer  to 
this  bill  by  these  appellants  would  have  been 
nothing  other  than  an  admission  of  the  facts 
charged  with  respect  to  the  provisions  of  the 
will.  It  could  have  denied  the  conclusions 
of  law  charged;  but  these  objects  were  ac- 
complished by  the  demurrer.  The  demurrer 
admitted  the  facts,  but  denied  the  conclu- 
sions of  law.  It  said  that,  admitting  the 
facts,  the 'conclusions  of  law  charged  did  not 
follow.  Ail  the  rights  of  these  appellants, 
therefore,  were  involved  in  the  demurrer  to 
the  bill ;  and,  if  the  subsequent  decree  of  the 
court  which  is  appealed  from  amounted  to 
no  more,  so  far  as  the  appellants  are  con- 
cerned, than  the  carrying  into  effect  of  the 
error  of  the  court  in  overruling  their  demur- 
rer, they  are  entitled  to  this  appeal  without 
first  having  made  a  motion  to  correct  the 
error  in  the  court  below.  A  decision  upon 
the  demurrer  by  the  court  below  that  Dever 
'  Pickens  did  not  take  by  the  will  of  his  fath- 
er a  fee-simple  estate  indefeasible  In  said 
land  would  have  denied  the  right  of  the 
plaintiff  to  any  relief  as  against  these  appel- 
lants, and  would  have  dismissed  the  bill  as 
against  tbem.  We  think,  therefore,  that  the 
position  of  the  appellants  is  fairly  within 
the  rule  of  Watson  v.  Wigglngton,  supra, 
and  that  this  court  has  Jurisdiction  of  their 
api)eal  without  previous  motion  to  correct 
the  error  complained  of  in  the  court  below. 


The  only  other  question  presented  upon 
this  appeal  Is:  What  estate  in  the  tract  of 
396%  acres  of  land  proceeded  against  did 
Dever  Pickens  take  by  the  will  of  his  father, 
James  Pickens?  The  appeal  which  was  al- 
lowed upon  the  petition  of  the  appellants 
confined  the  same  to  this  sole  and  single 
question.  The  question  is  a  legal  one,  pre- 
sented by  the  testamentary  document  itself 
— coupled,  of  course,  with  the  date  of  the 
death  of  the  testator,  the  subjects  and  ob- 
jects of  his  bounty,  as  presented  by  the  rec- 
ord. James  Pickens  died  testate  January 
22,  1887.  His  will  was  dated  December  a 
1884,  and  was  probated  in  the  clerk's  office 
of  the  county  court  of  Barbour  county  March 
1,  1887.  He  left  a  widow,  Ann  Mariab  Pick- 
ens, to  whom  he  devised  his  household  and 
kitchen  furniture  and  the  sum  of  $5,000  in 
money,  in  full  satisfaction  of  her  distribu- 
tive share  of  his  personal  estate,  and  pro- 
vided that  she  was  to  retain  dower  in  all  his 
real  estate,  and  that  his  several  other  devi- 
sees should  take  and  hold  the  lands  devised 
to  them,  respectively,  subject  to  her  dower 
right  therein  to  the  same  ext«it  as  if  he 
bad  died  intestate  in  reference  thereto.  He 
declared  In  the  second  Item  thereof:  "It  Is 
my  purpose  and  intention  in  this  my  will 
that  all  my  children  now  living  and  the  two 
children  of  my  deceased  son,  Alexander  H. 
Pickens,  shall  all  share  equally  In  the  final 
distribution  of  my  real  and  penMmal  estate. 
The  children  of  my  said  son,  Alexander  H. 
Pickens,  or  their  lawful  issue,  and  the  chil- 
dren or  lawful  issue  of  any  other  of  my  chil- 
dren taking  per  stirpes  the  portion  or  por- 
tions which  my  deceased  child  or  children 
would  have  takoi  If  living."  In  the  third 
item  he  says :  "Having  heretofore  given  and 
advanced  to  my  son,  John  D.  Pickens,  the 
sum  of  six  thousand  dollars,  for  which  I 
hold  his  receipt,  and  also  the  sum  of  thirty 
eight  hundred  and  fifty  eight  dollars  and 
sixty  four  cents,  being  the  balance  due  to 
me  from  htm  on  bis  obligation  for  four  thou- 
sand one  hundred  and  twelve  dollars,  dated 
the  20th  day  of  September,  1878,  I  here^v 
release  htm  from  alt  liability  to  me  for  the 
sum  of  $6,000  and  $3,858.64,  and  In  addition 
thereto  I  devise  to  him  all  that  certain  tract 
of  land  conveyed  to  me  by  Simon  White, 
containing  73  and  %  acres,  which  I  charge 
and  estimate  to  him  at  the  price  of  twenty 
five  hundred  and  fifly  five  dollars,  making  in 
all  the  sum  of  $12,413.64."  In  the  fourth 
Item  he  charges  bis  daughter,  Rachel  Mar- 
garet Pickens,  the  wife  of  Nathan  D.  BoriDS, 
with  the  sum  of  $C,000  In  money  and  $6,0C0 
In  land,  with  which  "she  shall  be  charged  in 
the  final  settlement  of  my  estate,"  aggrei^at- 
Ing  the  sum  of  $12,000.  He  then  proceeds 
by  the  fifth,  sixth,  seventh,  eighth,  ninth, 
and  tenth  items  to  make  specific  devises  of 
lands — to  his  grandchildren  May  Pickens  and 
Albert  Pickens,  the  children  of  his  deceased 
son  Alexander  H.  Pickens,  295  acres;  to  his 
daughter  Jennie  Pickens,  2^  acres^   to  his 
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dangbter  Mollle  Pickens,  284%  acres ;  to  hta 
daughter  Emma  Pickens,  wife  of  Samuel 
Walker,  four  several  tracts;  and  finally,  by 
the  tenth  Item,  to  tala  said  son  Dever  Pick- 
ens the  896%  acres  InvolTed  in  this  suit 
Item  10  of  said  will,  omitting  the  descriptive 
boundaries,  is  as  follows:  '"Xo  my  son,  De- 
ver  Pickens,  I  devise  one  tract  of  land  con- 
taining 360  acres  and  another  tract  of  land 
adjoining  the  same  containing  36  and  % 
acres,  containing  together  306  and  %  acres, 
which  I  estimate  and  value  to  him  at  the 
price  of  sixteen  thousand  dollars,  of  which 
he  Is  required  to  pay  to  my  executors  the 
sum  of  two  thousand  dollars,  which  I  declare 
to  be  a  Hen  and  charge  on  said  land,  in 
three  equal  Installments,  payable  in  one,  two 
and  three  years  after  my  death,  which  con- 
stitute a  part  of  my  personal  estate."  He 
then  proceeds,  by  the  eleventh  item,  to  im- 
IMse  a  limitation  upon  the  estates  thus  de- 
vised, as  follows:  "All  of  the  lands  here- 
inbefore devised  to  my  said  children  and  to 
my  said  grandchildren,  May  Pickens  and  Al- 
bert Pickens,  except  the  tract  of  73  and  % 
acres  of  land  hereinbefore  devised  to  my 
son,  John  D.  PIckena,  are  to  be  taken  and 
held  by  them  subject  to  the  following  limi- 
tation— ^that  Is  to  say,  that  If  any  of  my 
Bald  children  or  grandchildren  hereinbefore 
mentioned  shall  die  without  children,  or  the 
lawful  issue  of  such  children,  living  at  the 
time  of  his  or  her  death,  or  born  within  ten 
months  thereafter,  then  in  that  case  the  land 
herein  devised  to  each  child  or  grandchild 
so  dying  without  such  children,  or  the  lawful 
Issue  of  snch  children,  living  at  the  time  of 
bis  or  her  death,  or  bom  within  ten  months 
thereafter,  shall  descend  to  each  of  my  sur- 
viving children,  and  to  the  lawful  issue  of 
my  deceased  children  and  grandchildren,  the 
descendants  of  each  of  my  deceased  children 
and  grandchildren  taking  the  portion  which 
my  deceased  child  or  grandchild  would  have 
taken  if  living  at  the  time  of  such  death." 

As  bearing  upon  the  proper  construction 
to  l>e  given  to  this  will,  the  twelfth,  thir- 
teenth, and  fourteenth  items  are  pertinent. 
They  are  as  follows: 

"Item  Twelfth.  After  the  payment  of  all 
my  debts  and  funeral  expenses,  Including  the. 
cost  of  suitable  monuments  to  mark  the 
graves  of  myself  and  my  said  wife,  and  the 
charges  of  administration  of  my  said  estatt; 
and  after  the  payment  of  the  legacy  of  five 
tbonsand  dollars  and  of  the  delivery  of  the 
property  hereinbefore  specifically  bequeathed 
to  my  wife,  Ann  Mariah  Pickens,  I  direct 
my  executors  hereinafter  named  out  of  the 
residue  of  my  personal  estate  to  pay  to  my 
said  children  and  grandchildren  such  sums 
of  money  as  with  the  value  of  the  lands  an( 
money  hereinbefore  devised  or  advanced  to 
them  or  any  of  them,  with  the  price  herein- 
before affixed  to  each  devise,  as  will  make 
the  share  of  each  of  the  value  of  fourteen 
thousand  dollars — that  Is  to  say,  to  John  D. 


Pickens,  fifteen  hundred  and  eighty  six  dol- 
lars and  thirty  six  cents ;  to  Rachel  Margaret 
Boring,  two  thousand  dollars;  to  Charity 
Toung,  thirty  nine  hundred  dollars;  to  May 
Pickens,  nineteen  hundred  dollars;  to  Albert 
Pickens,  nineteen  hundred  dollars;  to  Jennl» 
Pickens,  forty  five  hundred  dollars ;  to  Mollle 
Pickens,  five  thousand  dollars,  and  to  Emma 
Walker  six  hundred  dollars ;  but  In  case  my 
personal  estate  prove  insufficient  for  the  pay- 
ment in  full  of  the  last  named  eight  legacies, 
then  I  direct  my  executors  to  abate  the  de- 
ficiency from  each  of  said  legacies  ratably. 
And  In  case  either  of  my  said  grandchildren. 
May  Pickens  or  Albert  Pickens,  shall  die  be- 
fore attaining  the  age  of  twenty  one  years, 
unmarried  and  without  lawful  issue  living  at 
the  time  of  his  or  her  death,  or  bom  within 
ten  months  thereafter,  then  the  legacy  b'> 
queatbed  to  such  grandchild  and  the  interes 
of  such  grandchild  in  the  residue  of  my 
estate  so  dying  shall  be  paid  to  the  survlvoi? 
of  them;  but  in  case  both  of  said  grand- 
children shall  so  die  before  attaining  the  age 
of  twenty  one  years  and  without  lawful  issue 
living  at  the  time  of  such  death,  or  bom  with- 
in ten  months  thereafter,  then  the  Interest  of 
both  of  said  grandchildren  in  my  estate.  In- 
cluding both  of  the  legacies  to  them,  and  in 
the  Interest  of  each  in  the  residue  of  my 
estate,  shall  fall  Into  and  become  a  part  of 
the  residue  of  my  estate  and  be  disposed  of 
as  hereinafter  provided ;  and  in  case  my  said 
wife,  Ann  Mariab  Pickens,  shall  die  during 
my  lifetime,  then  in  that  case  the  legacy  of 
five  thousand  dollars  and  the  personal  prop- 
erty specifically  bequeathed  to  her  shall  also 
fail  into  and  become  a  part  of  the  residue 
of  my  estate. 

"Thirteenth  Itfem:  All  moneys  that  I  may 
hereinafter  advance  to  my  said  children  or 
grandchildren  shall  be  applied  In  liquidation 
of  the  several  legacies  hereinbefore  t>equeatb- 
ed  to  them  respectively. 

"Item  Fourteenth:  All  the  rest  and  reslduie 
of  my  estate  of  every  kind  and  character 
shall  be  equally  divided  between  my  said 
children,  John  D.  Pickens,  Rachel  Margaret 
Boring,  Charity  Toung,  Jennie  Pickens,  Mol- 
lle Pickens,  Emma  Walker  and  Dever  Pick- 
ens, May  Pickens  and  Albert  Pickens,  the 
last  two  taking  together  an  equal  share  with 
each  of  my  surviving  children." 

The  present  position  of  the  plaintiff  is  that 
this  will  gives  to  Dever  Pickens  ah  indefea- 
sible fee-simple  estate  in  the  396%  acres  of 
land  devised  to  him.  On  the  other  band,  it 
is  contended  by  the  appellants,  as  originally 
charged  by  the  plaintiff  In  the  second  amend- 
ed bill,  that  the  will  vested  in  Dever  Pick- 
ens, with  an  estate  in  fee  simple  limited 
thereon  by  executory  devise  upon  his  dying 
without  children,  or  the  lawful  Issue  of  such 
children  living  at  the  time  of  his  death,  or 
born  within  10  months  thereafter,  to  his  sur- 
viving brothers  and  sisters,  the  descendants 
of  such  deceased  brother  or  sister  to  take 
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such  portion  as  such  brother  or  sister  wouUI 
have  taken  If  living  at  the  time  of  such 
death. 

The  proper  construction  of  this  will,  and 
the  solving  of  the  issue  thus  presented,  de- 
pend upon  the  time  to  which,  by  the  provi- 
sions of  the  will  and  the  rules  of  law  ap- 
plicable thereto,  the  words  of  survivorship  In 
the  will  shall  be  referred — whether  to  the 
date  of  the  death  of  the  testator,  or  the  date 
of  the  death  of  the  first  devisee  Ijefore  or 
after  the  death  of  the  devisor.  The  decree 
of  the  court  below  seems  to  have  l>een  bas- 
ed. In  part  at  least,  upon  the  fact  that  there 
were  born  to  Dever  Pickens  after  the  death 
of  the  testator  two  children,  who  are  still 
living ;  an  event  happening  after  the  death  of 
the  testator.  It  is  argued  by  counsel  for  the 
appellee,  as  a  general  rule  of  construction, 
that  whenever  there  is  a  devise  to  one  person 
in  fee,  and  in  case  of  his  death  to  another, 
the  contingency  referred  to  is  the  death  of 
the  first  named  devisee  during  the  lifetime  of 
the  testator,  and,  if  such  devisee  survive  the 
testator,  he  takes  an  absolute  fee;  that  the 
words  do  not  create  a  remainder  over  to  take 
effect  on  the  death  of  the  devisee  at  any  time, 
nor  an  executory  devise,  but  are  merely  sub- 
stitutionary and  used  for  the  purpose  of  pre- 
venting a  lapse  In  case  the  devisee  first  nam- 
ed should  not  be  living  at  the  time  of  the 
testator's  death.  It  is  further  contended  by 
them  that  this  construction  is  uniformly 
adopted,  unless  there  is  some  language  in  the 
will  indicative  of  a  different  intention  on  the 
part  of  the  testator.  We  are  referred  by 
counsel  for  this  rule  to  In  re  N.  Y.  U  &  W. 
By.  C!o.,  105  N.  Y.  89,  11  N.  B.  492,  69  Am. 
Bep.  478,  opinion  by  Rapallo,  J.,  and  to  two 
Virginia  cases  as  binding  upon  us,  namely, 
Hansford  v.  Elliott,  9  Leigh,  78,  and  Martin 
V.  Kirby,  11  Grat.  67.  In  the  case  of  Martin 
v.  Kirby,  cited.  Judge  Lee  says:  "Whatever 
may  be  the  rule  of  the  English  courts,  this 
court  would  seem  to  adopt  the  rule  that 
the  words  of  survivorship  refer  to  the  death 
of  the  testator.  This  is  declared  to  be  In 
cases  in  which  no  special  intent  to  the  con- 
trary is  manifested  the  safest  and  soundest 
construction  and  more  consonant  to  the  inten- 
tion of  the  testator  and  best  supported  in  the 
authorities."  We  are  cited  to  the  later  cases 
of  Stone  V.  Lewis,  84  Va.  474,  5  S.  E.  282 ; 
Sellers,  Ex'r,  v.  Reed,  88  Va.  877.  13  S.  E. 
754;  Gish  v.  Moomaw,  89  Va.  345,  15  S.  E. 
868 ;  Chapman  v.  Chapman,  90  Va.  409,  18  S. 
B.  913 ;  Crews'  Adm'r  v.  Hatcher,  91  Va.  378, 
21  8.  E.  811 ;  Stanley  v.  Stanley's  Adm'r,  92 
Va.  534,  24  S.  E.  229.  It  would  serve  no  good 
purpose  to  refer  by  way  of  criticism  to  these 
Virginia  cases;  but  it  may  be  confidently 
asserted  that  their  authority  has  been  very 
uuieh  shaken  by  the  later  case  of  Cheatham 
v.  Gower,  94  Va.  386,  26  S.  E.  853.  One  Judge 
— Keith,  P. — dissented.  The  provision  of  the 
win  Involved  in  that  case  was:  "I  give  to  my 
nephew,  T.  M.  Cheatham,  during  his  life  my 


mansion  house,  and  at  bis  death  to  bis  sur- 
viving children.  My  money  and  bonds  I  wish 
to  be  equally  divided  between  L.  L.  Lrester's 
and  T.  M.  Cheatham's  children.  All  the 
balance  of  my  estate,  both  real  and  personal, 
I  wish  to  be  equally  divided  between  T.  M. 
Cheatham's  and.  L.  L.  Lester's  children." 
And  it  was  held  that  the  remainder,  after  th. 
termination  of  the  life  estate  created  by  the 
first  clause,  passed  to  the  chiidreo  of  T.  M 
Cheatham  at  his  death,  whether  being  in 
the  testator's  lifetime  or  not,  but  tbe  estate> 
given  by  the  other  two  clauses  of  the  will 
passed  to  the  children  of  Lester  and  Cheat- 
ham living  at  the  death  of  the  testator.  Tti 
court,  discussing  the  case,  referring  to  tb> 
other  Virginia  cases  cited  by  counsel,  said: 
"In  the  case  at  bar,  the  word  'surviving'  ]■ 
not  used  by  the  testatrix  except  in  the  first 
clause  of  her  will,  and,  had  she  intended  that 
only  the  children  of  T.  M.  Cheatliam  who 
were  living  at  her  death  should  take  node, 
that  clause,  it  would  seem  reasonable  to  sui 
pose  that  she  would  have  used  such  words  as 
would  show  l>eyond  question  what  she  meant, 
and  not  such  as  she  does  use,  which,  by  their 
common  and  ordinary  meaning,  in  tbe  ^use 
In  which  they  would  be  understood  by  per- 
sons of  common  understanding,  mean  tliat 
only  such  children  of  T.  M.  Cheatham  a« 
might  be  living  at  his  death  were  to  take  an 
Interest  In  the  property."  It  will  appear  from 
an  inspection  of  these  Virginia  authorities 
down  to  the  case  of  Cheatham  v.  Gower  tliat 
the  court  in  Virginia  has  followed  the  earlier 
English  decisions  on  this  subject,  and  has  ad- 
hered to  them  tenaciously,  and  did  not  until 
the  Cheatham  Case  modify  the  rule  of  the 
prior  cases  in  accordance  with  tbe  later 
English  decisions.  For  a  history  of  the 
earlier  English  cases,  and  the  later  case> 
modifylng  the  rule  of  the  earlier  ones,  refer- 
ence is  made  to  2  Jarman  on  Wills  (6th  Ed.) 
661  et  seq.  Beferring  to  the  later  English 
cases  of  Brograve  v.  Winder,  Newton  v. 
Ayscough,  Hoghton  v.  Whitgreave,  and  Dan 
leil  V.  Daniell,  which  depart  from  the  rule  of 
the  earlier  cases,  Mr.  Jarman  says  (page  671): 
"The  general  rule  referring  survivorship  to 
the  death  of  the  testator  was,  it  will  t>e  ob- 
served, departed  from  in  the  preceding  cases 
only  upon  particular  grounds;  and  these 
cases,  by  resting  the  construction  on  the 
special  circumstances,  might  ae&ai  indlrecti.v 
to  afford  a  confirmation  of  that  rxtle.  Theit 
effect,  however.  In  consequence  of  the  in- 
definite and  questionable  nature  of  tbe  ex- 
ceptions which  they  went  to  establisb,  evi- 
dently was  to  strike  at  the  root  of  tbe  rule 
itself,  and  to  prepare  the  way  for  its  aban- 
donment in  cases  where  such  clrcumstancee 
did  not  exist"  And  he  adds:  "It  is  curious 
to  observe  iu  the  history  of  this  rule  of  con- 
struction the  steps  by  which  an  established 
doctrine  is  overturned."  There  is  an  earlier 
Virginia  case  of  Burfoot  v.  Burfoot,  2  Leigh. 
119,  one  of  the  cases  cited  by  counsel  for  the 
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appellants  in  support  of  his  views.  As  wo 
uuderstaud  tiiem,  it  is  conceded  by  the  ap- 
pellants that  this  case  is  contrary  to  the 
N'irginia  decisions  relied  upon  by  them. 

Inasmuch  as  the  Virginia  court  in  Cheat- 
bam  V.  Gower,  supra,  did  not  feel  itself 
bound  by  the  prior  decisions  of  Hansford  t. 
Ulliott  and  Martin  y.  Klrby,  neither  do  we 
f«.'e>  bound  thereby  to  adhere  to  the  ancient 
rule,  which  is  now  opposed  to  the  weight  of 
authority;  and  In  Schaeffer  t.  SchaefCer,  64 
W.  Va.  681,  46  S.  £!.  150,  though  the  point 
is  there  only  mooted,  yet  Judge  Braunon, 
who  anticipated  the  adoption  by  us  of  the 
better  and  more  modern  rale  of  construction 
referring  to  the  rule  of  Martin  t.  Klrby, 
snys:  "Speaking  for  myself,  I  am  at  pres- 
ent ready  to  say  that  the  rule  is  not  sound. 
Ouce  It  was,  but  not  now.  Numerous  Eng- 
lish decisions  once  upheld  it"  And,  refer- 
ring to  the  discussion  by  Mr.  Jarman  (star 
page  1547),  Judge  Brannon  quotes  this  au- 
thor as  follows:  "In  this  state  of  the  au- 
thorities one  need  scarcely  hesitate  to  affirm 
that  the  rule  that  reads  a  gift  to  survivors 
simply  as  applying  to  objects  living  at  the 
death  of  the  testator  is  confined  to  those 
cases  in  which  there  is  no  other  period  to 
which  survivorship  can  be  referred;  and 
that,  where  such  gift  is  preceded  by  a  life 
or  other  prior  interest,  it  tal^es  effect  In 
favor  of  those  who  survive  the  period  of 
distribution,  and  of  those  only."  He  then 
cites  numerous  American  authorities  recog- 
nizing this  change  iu  tlie  rule.  In  Schaeffer 
v.  Scbaeffer,  at  page  685  of  54  W.  ,Va.,  at 
page  151  of  46  S.  E.,  Judge  Brannon,  quot- 
ing from  the  same  author,  says  in  reference 
to  the  term  "substitution"  used  by  Rapallo, 
J.,  in  106  N.  Y.  89,  11  N.  B.  492,  59  Am.  Rep. 
478:  "The  term  'substitution'  is  generally 
applied  to  limitation  intended  to  provide  for 
the  death  of  prior  devisees  or  legatees  be- 
fore the  period  of  distribution."  Summers 
v.  Smith,  21  N.  B.  191,  127  111.  645,  and 
Smith  V.  KImbell,  38*  N.  E.  1029,  153  111. 
368,  Illinois  cases,  and  Britton  v.  Thornton, 
112  U.  S.  526,  5  Sup.  Ct  291,  28  L.  Ed.  816, 
are  leading  cases,  and  all  in  accord  with 
tlie  modern  rule  of  construction.  Smith  v. 
KImbell  was  upon  a  bill  for  specific  per- 
formance of  a  contract  for  the  sale  of  real 
estate.  The  first  point  of  the  syllabus  Is: 
"A  testator  devised  lan^  to  his  daugliter  in 
language  that  carried  the  fee,  and  then  de- 
clared: 'Should  the  said  daughter  die  leav- 
ing no  heirs,  I  will  and  direct  that  all  of 
the  above  described  property  shall  be  equally 
divided  between  my  sisters.'  Held,  that  the 
devise  to  the  sisters  was  a  valid  executory 
devise,  dependent  upon  the  daughter  dying 
without  issue  surviving  her."  Commenting 
on  the  New  Yoric  and  Pennsylvania  cases 
cited  contrary,  the  Illinois  court  says: 
"They  are  not  applicable  here,  for  the  rea- 
sons involved  in  the  observations  already 
made.  TVhen  the  death  of  the  first  taker 
is  coupled  with  other  circumstances,  which 


may  or  may  not  ever  take  place — as,  for  in- 
stance, death  under  age  or  without  children 
—the  devise  over,  unless  controlled  by  other 
provisions  of  the  will,  takes  eftect,  accord- 
ing to  the  ordinary  and  literal  meaning  of 
the  words,  "upon  death,"  under  the  cir- 
cumstances indicated,  ai  any  time,  whether 
before  or  after  the  death  of  the  testator.' " 
In  Britton  v.  Thornton,  supra,  the  will  of 
Joseph  Thornton  provided:  "To  Eliza  Ann 
Thornton,  natural  daughter  of  my  said  son 
Nelson,  I  give  and  devise  all  that  plantation 
bought  of  Andrew  Porter  and  John  Davis" 
—and,  after  describing  it,  provided:  "Should 
the  said  Eliza  Ann  die  in  her  minority,  and 
without  lawful  Issue  then  llvmg,  the  land 
hereby  devised  shall  revert  and  become  a 
part  of  the  residue  of  my  estate  hereinafter 
disiwsed  of."  "The  question  which  lies  at 
the  foundation  of  this  case,"  says  Justice 
Gray,  "Is  what  estate  Eliza  Ann  Thornton 
took  in  the  land  which  Joseph  Thornton  spe- 
cifically devised  to  her"  ;^  and  he  answers  it 
by  saying:  "By  this  specific  devise.  Bllza 
Ann  Thornton  took  an  estate  in  fee,  defea- 
sible by  an  executory  devise  over."  And 
Justice  Gray  further  observes:  "When,  in- 
deed, a  devise  Is  made  to  one  person  in  fee, 
and  'in  case  of  his  death'  to  another  In  fee, 
the  absurdity  of  speaking  of  the  one  event, 
which  is  sure  to  occur  to  all  living,  as  un- 
certain and  contingent,  has  led  the  courts 
to  interpret  the  devise  over  as  referring  on- 
ly to  death  in  the  testator's  lifetime.  •  •  • 
But,  when  the  death  of  the  first  taker  is 
coupled  with  other  circumstances  which  may 
or  may  not  ever  take  place,  as,  for  Instance, 
death  under  age  or  without  children,  tlie 
devise  over,  unless  controlled  by  other  pro- 
visions of  the  will,  takes  effect,  according  to 
the  ordinary  and  literal  meaning  of  the 
words,  upon  death,  under  the  circumstances 
indicated,  at  any  time,  whether  before  or 
after  the  death  of  the  testator." 

It  seems  unnecessary  to  further  burden 
this  opinion,  already  too  long,  by  referring 
to  or  discussing  other  authorities.  The  dif- 
ference between  the  old  and  the  modem  rule 
of  construction  which  we  adopt  is  the  dif- 
ference between  giving  the  words  of  the 
testator  a  technical  meaning  not  intended  by 
him,  in  order  to  aid  the  earliest  possible  In- 
vestment of  the  estate  devised,  and  constru- 
ing the  words  of  the  .testator  according  to 
their  ordinary  and  common  acceptation,  to 
accomplish  the  purposes  of  the  testator.  The 
old  rule  was  not  founded  upon  proper  prin- 
ciples, and,  as  Jarman  says  with  reference 
to  the  growth  of  the  new  doctrine,  as  quoted 
by  Judge  Brannon  In  Schaeffer  v.  Schaeffer. 
at  page  683  of  54  W.  Va.,  at  page  151  of  46 
S.  E:  "The  sequel  will  serve  to  sliow  that  no 
rule  of  construction,  however  sanctioned  by 
repeated  adoption.  Is  secure  of  permanence, 
unless  founded  In  principle." 

It  only  remains  to  apply  the  proper  rule 
of  construction  to  the  will  of  the  testator 
Involved  in  this  case.     Holding,  this  dpca- 
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meat  up  by  Its  four  comers,  and  reading 
therefrom  the  mind  of  the  testator,  It  is 
clear  that,  when  he  made  his  will,  he  antic- 
ipated that  his  living  children  and  the  chil- 
dren of  his  deceased  sou  would  all  be  living 
at  the  time  of  his  death;  and,  as  far  as  be 
could,  after  providing  for  his  widow  a  com- 
petency in  cash  and  for  her  dower  in  ail  his 
lands,  he  endeavored  to  make  an  equal  divi- 
sion of  Ills  property  between  bis  children 
and  grandchildren  with  estates  therein,  us- 
ing the  language  of  the  Mmiting  clause  of 
the  will,  "to  be  taken  and  held  by  them  8ul>- 
ject  to  the  following  limitation,"  etc;  and 
that  limitation  was  that  after  they  ediould 
thus  come  into  possession  of  the  estates  de- 
vised to  them,  if  any  of  them  should  die 
without  children,  or  the  lawful  issue  of  such 
children,  living  at  the  time  of  his  or  her 
death,  or  bom  within  10  months  thereafter, 
then  the  lands  therein  devised  to  those  so  dy- 
ing without  such  children,  or  the  lawful  Issue 
of  such  children,  living  at  the  time  of  his  or 
her  death,  or  bom  within  10  months  there- 
after, whether  such  event  should  happen  be- 
fore or  after  the  death  of  the  testator,  should 
descend  to  each  of  the  survivors  of  them 
and  to  their  lawful  issue,  the  descendants  of 
each  of  them  taking  the  portion  which  their 
deceased  ancestor  would  have  taken  if  liv- 
ing at  the  time  of  such  death— meaning,  of 
course,  the  death  of  the  first  taker.  This 
language  was  written  in  this  will,  as  the 
record  shows,  by  a  careful  and  painstaking 
lawyer,  at  one  time  a  distinguished  judge  of 
this  court,  and  it  can  have  no  other  meaning 
than  to  refer  the  words  of  survivorship  con- 
tained therein  to  the  time  of  the  death  of 
the  several  primary  devisees,  whether  that 
event  should  take  place  before  or  after  the 
death  of  the  testator. 

Several  reasons  attempted  to  be  drawn 
from  the  provisions  of  the  will  are  assigned 
by  counsel  tor  appellee  against  the  construc- 
tion we  place  upon  this  will.  First  It  Is 
claimed  that  by  the  second  item  the  testator 
has  evinced  an  intention  that  all  of  liis  chil- 
dren and  his  two  grandchildren  should  share 
equally  in  the  final  distribution  of  his  real 
and  personal  estate.  The  expression  Is,  "chil- 
dren now  living,"  etc.,  referring  to  his  chil- 
dren and  grandchildren  living  at  the  date  of 
the  will;  but,  if  the  death  of  any  of  these 
children  and  grandchildren  had  occurred 
prior  to  the  death  of  the  testator,  the  literal 
fulfillment  of  this  expressed  wish  of  the  tes- 
tator could  not  have  taken  place.  But,  If  It 
be  said  that  the  last  clause  of  this  item  an- 
ticipates such  death  of  his  children  before 
the  death  of  the  testator,  by  providing  that 
said  children  or  the  lawful  Issue  of  any  oth- 
er of  his  children  should  take  per  stirpes  the 
portions  which  his  deceased  child  or  <diildren 
would  take  if  living,  and  thereby  refers  the 
w^ords  of  survivorship  to  a  time  anterior  to 
the  death  of  the  testator,  we  do  not  think 
this  Item  of  the  will,  taken  with  the  other 
provisions  thereof,  is  sufficient  to  indicate  an 


Intention  on  the  part  of  tbe  testator  that  tlie 
words  of  survivorship  used  in  the  elereulb 
item  of  the  will,  the  limiting  clause  thereof, 
are  to  be  so  referred;  for  clearly  this  item, 
as  l>efore  explained,  refers  the  period  of  sur- 
vivorship to  the  death  of  the  immediate  dev- 
isees who  would  t)e  in  a  position  to  take 
and  hold  the  land  devised,  at  the  death  of 
the  testator,  subject  to  the  contingency  cf 
such  child  or  grandchild  dying  without  chil- 
dren or  lawful  Issue  of  such  children  living 
at  the  time  of  bis  or  her  death,  or  bom 
within  10  months  thereafter.  Second.  It  is 
claimed  that  the  provision  in  the  devise  of 
the  396%  acres  charging  said  land  with  a 
Hen  in  favor  of  the  testator's  estate  for  tlie 
sum  of  $2,000  was  an  Inequitable  provision. 
Inconsistent  with  the  testator's  expressed  de- 
sire that  bis  estate  should  be  divided  equallv 
t>etween  his  children  and  grandchildren;  for, 
it  is  argued,  if  Dever  Pickens  took  only  a 
life  estate  in  the  S96%  acres,  or  took  an  es- 
tate in  fee  defeasible  by  an  executory  devise 
over,  as  claimed  by  the  appellants,  it  is  possi- 
ble that  he  ml^t  have  enjoyed  the  use  of 
the  devise  for  a  day  only.  The  answer  to 
this  is  that  the  testator  did  not  anticipate 
such  a  contingency.  He  was  looking  forward 
to  the  enjoyment  by  his  children  of  the  land* 
and  property  respectively  devised  to  them 
for  the  usual  term  or  exi>ectancy  of  life,  and 
In  the  division  of  his  lands  this  seemed  to 
him  to  be  the  only  way  of  equalizing  Dever 
Pickens  with  his  other  children,  so  that  they 
might  remain  in  enjoyment  during  their  ser- 
eral  lives  of  equal  portions  of  his  estate,  sab- 
Ject  to  the  contingency  of  the  eleventh  clause 
of  the  will.  Third.  Another  argument  la 
drawn,  on  the  theory  of  Inequality,  against 
our  constmctlon  of  this  will — that  the  testa- 
tor In  the  first  clause  of  the  will  tiequeathed 
a  large  bequest  of  $5,000  to  his  wife,  and  by 
the  eleventh  clause  thereof  provided  that,  in 
case  she  should  die  during  the  testator's  life- 
time, then  the  legacy-of  $5,000  and  the  per- 
sonal property  specifically  bequeathed  to  her 
should  fall  into  and  become  a  part  of  the 
residue  of  his  estate,  and  It  Is  snld  that,  if 
this  provision  is  read  in  connection  with  the 
said  second  clause,  it  is  Impossible  to  con- 
clude that  the  testator  meant  that  there 
should  be  at  any  time  such  a  distribution  of 
his  estate  as  would  give  one  child  an  Inter- 
est greater  than  the 'others  or  greater  than 
the  Interest  devised  to  the  two  grandchildren. 
In  other  words,  as  we  understand  the  argu- 
ment, the  postponement  of  the  distribution 
of  the  residuum  of  his  estate  and  of  this  $5,- 
000  bequest  to  the  wife  of  the  testator  after 
his  death  would  work  an  Inequality  upon  the 
other  children  not  anticipated  by  the  testa- 
tor. The  same  argument  might  be  made  with 
reference  to  the  provision  In  the  twelfth 
Item,  providing  that  in  case  both  the  grand- 
children should  die  before  attaining  the  ag& 
of  21  years,  unmarried  and  without  lawful  is- 
sue at  the  time  of  his  or  her  death,  or  born 
within  10  months  thcrei^er,  the  Interest  of 
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both,  Including  botb  legacies  to  them,  and  the 
Interest  of  each  In  the  residue  of  such  es- 
tate, should  fall  Into  and  become  a  part  of 
the  residue  of  the  estate  of  the  testator,  to 
be  disposed  of  as  therein  provided.  Here  Is 
a  special  provision  of  the  will  plainly  post- 
poning the  division  of  the  residue,  under  the 
conditions  named,  to  a  time  which  may  bap- 
pen  long  subsequent  to  the  death  of  the  tes- 
tator. We  see  nothing  In  these  arguments 
against  our  construction  of  the  will.  It 
seems  to  be  written  In  plain  terms,  with  lit- 
tle room  for  contrariety  of  opinion  In  rela- 
tion thereto. 

We  hold  that  by  the  terms  of  the  will  of 
said  James  Pickens  the  defendant  Dever 
Pickens  took  and  holds  thereunder  an  estate 
In  fee  In  said  tract  of  396%  acres,  defeasible 
by  an  executory  devise  over  upon  his  dying 
without  children,  or  the  lawful  issue  of  such 
children,  living  at  the  time  of  his  death,  or 
bom  within  10  months  thereafter,-  to  his 
surviving  brothers  aud  slaters  and  the  lawful 
issue  of  such  deceased  brothers  and  sisters, 
the  descendants  of  such  brotbers  and  sisters 
to  take  such  portion  as  such  brother  or  sister 
would  have  taken  if  living  at  the  time  of 
such  death.  We  are  therefore  of  opinion 
that  there  Is  error  in  the  decree  of  the  cir- 
cuit court  In  adjudging  that  the  said  Dever 
Pickens  by  the  devise  to  him  of  said  tract  of 
land  took  thereunder  an  indefeasible  estate 
In  fee  simple  therein,  and  decreeing  such  In- 
terest therein  to  be  sold  In  satisfaction  of 
the  lien  decreed  thereon. 

We  therefore  reverse  the  said  decree  In 
this  respect,  with  costs  to  tbe  appellants ;  and 
this  cause  Is  remanded  to  the  circuit  cooit, 
wltb  directions  to  modify  Its  decree  aforesaid 
In  accordance  with  the  opinion  of  this  court, 
and  to  be  therein  further  proceeded  wltb  ac- 
cording to  the  principles  herein  enunciated 
and  the  mies  of  equity. 


SIMMONS  V.  SCARBOROnOH. 

(Supreme  Court  of  Georgia.    Oct.  3,  1907.) 

Wbpt  of  Ebbob— Bnx  o»  Bxokftions— Final 

JUDOKKN'r— ASSIORIIENT    OF    EbBOB. 

"A  direct  bill  of  exceptions  to  a  ruling 
made  pendente  lite,  which  does  not  assign  errot 
upon  any  final  judgment,  though  such  a  judg- 
viPDt  was  rendered,  will  not  be  entertained  by 
tills  court."  Kibben  v.  Coastwise  Dredging  Co., 
120  Ga.  899,  48  S.  E.  330. 

[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |{  329,  344.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Llttlejohn,  Judge. 

I.  C  Scarborough  obtained  a  fl.  fa.  on  a 
judgment  recovered  against  B.  J.  and  L.  B. 
Simmons.  Mrs.  L.  B.  Simmons  filed  an  affi- 
davit of  illegality  to  the  levy,  and,  from  a 
judgment  directing  that  the  fl.  fa.  proceed, 
Mrs.  Simmons  brings  error.    Writ  dismissed. 

The  plaintiff  In  error,  Mrs.  L.  B.  Simmons, 
filed  an  affidavit  of  illegality  to  the  levy  of  a 


fl.  fa.  in  favor  of  Scarborough,  transferee  of 
Byrom,  against  E.  J.  and  L.  B.  Simmons.  Up- 
on the  trial  the  plaintiff  In  error  offered  an 
amendment  to  her  affidavit  of  illegality.  The 
bill  of  exceptions  recites  that  "the  plaintiff 
generally  demurred  to  the  amendment  and 
objected  to  the  same,  and  the  court  sustained 
the  demurrer  and  refused  to  allow  the 
amendment;  thereupon  defendant  then  and 
there  excepted,  and  now  excepts  and  assigns 
the  same  as  error,  and,  for  cause  of  error, 
says  that  the  amendment  was  sufficient  In 
law  and  should  have  been  allowed.  The 
plaintiff  then  Introduced  the  fl.  fa.  with  the 
levy  on  the  same,  and  dosed.  No  other  evi- 
dence. Verdict  was  had  for  the  plaintiff, 
and  judgment  entered  directing  said  fl.  fa. 
to  proceed."  No  other  assignment  of  error 
is  made  in  tbe  bill  of  exceptions,  except  the 
one  at)ove  quoted,  complaining  of  tbe  judg- 
ment refusing  and  disallowing  the  amend- 
ment 

Allen  Fort  &  Son,  H.  L.  Long  &  Son,  and 
Lane,  Maynard  &  Hooper,  for  plaintiff  In 
error.  SIilpp  &  Sbeppard,  for  defendant  in 
error. 

BECK,  J.  Writ  of  error  dismissed.  AU 
tbe  Justices  concur. 


MERCER  V.  SAGER. 
(Supreme  Court  of  Georgia.    Oct.  3,  lOOT.) 

1.  ExECVTOBS— Sate  of  Land— Title  of  Pub- 
CHA8KB— Caveat  EJmptob. 

Where  land  is  eold  by  an  executrix  under 
a  valid  decree  or  judgment  of  a  court  of  compe- 
tent jurisdictioa,  directing  said  executrix  to 
sell  the  said  several  tracts  of  land  in  the  fore- 
going petition  mentioned  and  described  at  pub- 
lic outcry,"  and  tbe  same  was  duly  advertised 
for  four  weeks  before  the  sale,  and  regularly 
sold  to  tbe  highest  bidder,  the  purchaser  at  such 
sale  takes  Object  to  tbe  general  rule  of  caveat 
empton  Kirkland  v.  Wade,  61  Ga.  478;  Col- 
bert v.  Moore,  64  Ga.  502;  Weils  v.  Harper, 
81  Ga.  194.  6  S.  E.  913,  12  Am.  St.  Rep.  319. 
[Ed.  Note.— For  cases  in  j^int,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §§  1573- 
1577.] 

2.  Saio— Spbcifio  Pebfobuanoe. 

There  being  no  misrepresentations  or  fraud 
by  the  executrix  or  any  one  conducting  the  sale, 
and  it  appearing  that  the  alleged  detects  com- 
plained of  by  the  purchaser  could  have  been  dis- 
covered as  well  before  as  after  the  sale,  the 
purchaser  was  Iraund  by  his  bid ;  and  no  error 
was  committed  by  the  court  in  decreeing  specific 
performance  of  his  contract  by  the  bidder. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  ig  1577- 
1588.] 

(Syllabus  by  the  C!ourt.) 

Eirror  from  Superior  0>nrt,  Chatham  Coun- 
ty;  Geo.  T.  Cann,  Judge. 

Suit  by  L.  W.  Sager,  as  executor,  etc., 
against  J.  A.  Mercer,  Jr.  From  a  decree  in 
favor  of  coniplainnnt,  defendant  brings  er- 
ror.   Affirmed. 

The  second  item  of  the  will  of  Mary  Hous- 
ton,  deceased,   provided  ^thg^  |^  property 
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should  be  held  in  trust  by  her  executor,  who 
was  directed,  out  of  the  rents,  Income,  and 
proiit.s,  to  educate  and  maiutaln  the  minor 
children  of  the  testatrix,  and  to  pay  the  ne<s 
essary  expenses  of  the  estate.  And  said  exec- 
utor was  further  directed  "to  hold  together 
the  corpus  of  said  estate  until  the  youngest 
child  shall  arrive  at  the  age  of  twenty-one 
years;  and  then  In  further  trust  to  divide 
the  said  corpus  of  the  trust  estate  among  all 
my  children  living  at  the  time  of  such  distri- 
bution, share  and  share  alike  as  tenants  In 
common,  the  child  or  children  of  a  deceased 
child  to  take  in  place  of  the  parent,  and  to 
share  per  stirpes  and  not  per  capita."  By  a 
codicil  the  testatrix  appointed  Sager,  defend- 
ant In  error,  executrix  and  trustee,  "with  all 
the  powers  therein  conferred,  •  •  •  any 
sale  and  reinvestment  to  be  made  by  the  said 
trustee  only  under  the  direction  and  decree 
of  a  court  of  competent  Jurisdiction  In  a 
proper  case-made."  When  the  two  youngest 
children  of  the  testatrix  had  arrived  at  the 
age  of  20,  and  17  years,  respectively,  they 
filed  a  petition  against  the  executrix  as  such 
and  individually,  and  against  the  other  chil- 
dren, praying  that  a  division  of  the  estate 
among  all  the  children  be  made  at  once,  for 
the  reason  that  the  net  income  of  the  estate 
was  insuHlcient  to  educate  and  support  the 
minor  children  according  to  the  provisions  of 
the  will.  All  the  legatees  then  in  life  con- 
sented to  the  relief  sought  In  this  petition; 
and  the  court  passed  an  order  which,  after 
reciting  that  all  parties  at  Interest  were  rep- 
resented, and  the  jury  having  returned  a  ver- 
dict In  favor  of  the  prayer  In  the  petition, 
directed  that  the  estate  of  the  testatrix  be 
divided  among  said  legatees;  and  It  was  fur- 
ther ordered  and  decreed  that  the  executrix 
"sell  the  several  tracts  of  land  [belonging  to 
said  estate]  •  •  •  at  public  outcry,  after 
advertising  the  same  once  a  week  for  four 
weeks  before  the  sale  on  a  regular  sales  day," 
and  "that  any  sale  shall  be  made  subject  to 
confirmation  by  this  court."  In  conformity 
to  the  provisions  of  this  decree  the  sale  was 
made,  and  a  portion  of  the  lands  was  bid  In 
by  plaintiff  In  error,  and  said  sale  was  con- 
firmed by  the  court.  The  case  at  bar  arose 
upon  a  petition  filed  by  the  executrix  to  en- 
force this  bid.  The  defendant,  Mercer,  filed 
bis  answer.  In  which  he  admitted  making  the 
bid  above  referred  to,  but  alleged  that  the 
court  had  no  authority  to  decree  the  sale  and 
distribution  of  said  estate  before  the  young- 
est child  arrived  at  the  age  of  21  years, 
and  that  said  snle  was  not  binding  upon  con- 
tingent beneficiaries  In  said  will,  who  were 
not  parties  to  the  said  proceedings,  nor  rep- 
resented therein,  and  prayed  that  he  be  re- 
leased from  bis  said  bid.  The  case  was  heard 
by  the  presiding  judge  without  the  Interven- 
tion of  a  jury,  and  It  was  ordered  and  ad- 
judged that  the  defendant  be  required  to  take 
the  propertif  and  pay  the  amount  bid  by  him 
therefor.    The  defendant  excepted. 


Iiester  &  Ravenel,  for  plaintiff  in  error. 
Saussy  &  Sausqr,  for  defaidant  in  error. 

BECK,  J.   Judgment  affirmed.    All  the  Jus- 
tices concur. 


HARRIS  V.  POWERS  et  aL    POWERS  et  al 

V.  HARRIS  et  al.    NOLAN  et  aL 

v.  SAMBl 

(Supreme  Court  of  Oeorgia.    Aug.  12,  1907.) 

1.  DowEB  —  Propkbtt  Subject  to  Dowkb  — 
Equity  of  Reoemption. 

At  common  law  a  widow  was  not  dowable 
of  an  equity  of  redemption. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di{. 
vol.  17,  Dower,  H  45,  57,  TO.] 

2.  Common  Law— Adoption. 

The  common  law  of  force  prior  to  May  14. 
1776,  was  adopted  as  the  law  of  this  state  by  tlie 
act  of  February  25,  1784  (Cobb's  Dig.  721,  i  3). 
except  where  modified  by  statutes  or  not  ad- 
justed to  the  conditions  or  system  of  govem- 
ment  existing  here. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Common  Law,  f  10.] 

3.  DowBB— Pbopebtt  Subject  to  Doweb. 

Where  an  owner  of  land  made  a  deed  to 
secure  an  indebtedness,  and  took  a  bond  for  re- 
conveyance upon  payment  of  Che  debt,  and  died 
without  having  paid  any  part  of  the  debt,  oi 
having  obtained  a  reconveyance,  his  widow  wa« 
not  entitled  to  take  dower  either  in  the  land  as 
a  whole  or  in  the  equity  of  redemption,  at  leas: 
not  without  first  redeeming  the  property. 

[Ed.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol.  17,  Dower,  i$  67,  58.] 

4.  Same. 

Where  the  estate  of  the  decedent  was  in- 
solvent, and  was  placed  in  the  bands  of  a  re- 
ceiver for  administration  by  a  court  of  eqaity, 
and  the  case  was  referred  to  an  auditor  for  an 
accounting,  creditors,  whose  claims  would  be 
affected  by  the  allowance  of  dower,  had  a  right 
to  contest  the  widow's  claim  to  have  dower 
allowed  to  her  in  land  to  which  the  husband  did 
not  hold  title  at  the  time  of  his  death,  but  only 
an  equity  of  redemption. 

5.  Same. 

The  principles  above  announced  were  not 
changed  by  the  fact  that  the  receiver,  under  or^ 
der  of  the  court,  sold  the  land  which  had  bern 
conveyed  to  secure  the  debts,  paid  off  the  in- 
debtedness, and  had  a  surplus  on  hand.  Nor 
did  it  alter  the  case  that  creditors  assented  to  the 
payment  of  the  secured  indebtedness  (with  no 
exception  as  to  fees,  touching  which  the  ques- 
tion was  reserved)  in  order  to  save  accruing  in- 
terest on  the  secured  debts. 

6.  Bills  and  Notes— Nonpayment  or  Inteb- 
BBT— Election  to  Declabx  Whole  Amount 
Due. 

Where  a  promissory  note  was  due  five  years 
from  its  date,  with  interest  payable  annually 
on  a  fixed  day,  but  included  a  provision  that,  if 
the  interest  was  not  paid  when  due,  the  payee 
miftht  declare  the  entire  debt  due ;  and  wher«. 
after  the  failure  to  pay  an  installment  of  inter- 
est, the  attorneys  for  the  creditor  gave  notice 
to  the  administrator  of  the  deceased  debtor  of  an 
intention  to  bring  suit  on  the  note  to  the  next 
term  of  court,  and  on  the  return  day  of  such 
term  suit  was  brought  by  the  creditor  for  the 
entire  amount  of  the  note,  this  was  evidence 
of  an  election  to  declare  the  whole  debt  due  for 
nonpayment  of  the  interesL 

7.  Same. 

I'his  would  not  be  altered  by  the  flact  that 
the  maker  of  the  note  had  died,  and  an  adminis- 
trator had  been  appointed,  nor  because  the  cred 
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itor  did  not  bring  a  separate  suit  on  the  note, 
but  joined  with  ottier  creditors  in  an  equitable 
petition,  praying  to  have  its  right  enforced,  and 
also  for  the  administration  of  the  estite  by  a 
court  of  equity. 

8.  Same  —  Attorney's  Fees  — Right  to  Re- 

COV£B. 

Where  a  provision  for  the  payment  of  at- 
torney's fees  is  included  in  a  note,  the  death  of 
the  debtor  insolvent  will  not  destroy  the  right 
to  recover  such  fees  as  against  the  administra- 
tor, upon  compliance  with  the  statute  in  respect 
to  giving  notice. 

9.  Same. 

Where  notice  was  duly  given,  in  accordance 
with  the  act  of  1900  (page  5.3),  to  an  adminis- 
trator of  an  intention  to  bring  suit  upon  certain 
promissory  notes  made  by  the  decedent,  which 
contained  a  provision  for  the  payment  of  at- 
torney's fees,  and  where  the  estate  was  insol- 
vent, and  by  reasons  of  complications  it  was  nec- 
essary to  place  the  assets  in  the  hands  of  a 
receiver,  and  to  have  an  accounting  as  to  as- 
sets and  debts,  and  where,  on  the  last  day  for 
bringing;  suit  to  the  next  term  of  the  superior 
court  (in  this  state  called  the  return  day),  the 
creditors  holding  such  notes  and  others  filed  an 
equitable  petition  under  wiiich  a  receiver  was 
appointed  and  an  administration  of  the  assets 
of  the  estate  had,  and  where  the  auditor,  to 
whom  the  case  was  referred,  found  that  the  ad- 
ministrator had  no  money  with  which  the  notes 
might  have  been  paid,  and  could  not  borrow  it, 
arid  in  effect  that  no  payment  could  have  been 
made,  the  holders  of  the  notes  were  not  prevent- 
ed from  recovering  attorney's  fees  thereon  be- 
cause the  suit  was  commenced  on  such  return 
day. 
(Syllabns  by  the  Court.) 

Error  from  Superior  CJourt,  Bartow  Conn- 
ty;  A.  W.  Fite,  Judge. 

Action  between  A.  De  R.  Harris  and  H.  iX.. 
Powers  and  one  Nolan  and  otbers.  From  the 
Judgment,  Harris  brings  error,  and  Nolan 
and  Powers  assign  cross-bills.  Judgment  on 
the  main  bill  with  exceptions  afiBrmed,  and 
on  the  cross-bills  reversed. 

Jno.  L.  Norrls,  for  A.  De  R.  Harris.  Thos. 
W.  Mllner  &  Sons,  Jno.  W.  &  Paul  P.  AWn, 
Joe  M.  Moon,  Thos.  O.  Mllner,  G.  H.  Aubrey, 
and  J.  B.  Conyers,  for  H.  M.  Powers  and 
others. 

LUMPKIN,  J.  This  case  arose  upon  an 
equitable  petition,  under  which  an  insolvent 
estate  of  a  decedent  was  placed  in  the  hands 
of  a  receiver  upon  the  application  of  cred- 
itors. It  was  referred  to  an  auditor  to  take 
an  accounting  and  make  a  report,  with  a 
view  to  the  proper  administration  of  the  as- 
sets under  decree  of  the  court.  Among  the 
creditors  who  filed  the  original  petition  were 
the  holders  of  deeds  made  by  the  decedent 
in  his  lifetime  to  secure  certain  debts,  bonds 
to  reconvey  upon  payment  having  been  made 
to  him  by  the  grantees  in  the  deeds  respec- 
tively. There  were  also  unsecured  creditors. 
The  widow  claimed  dower.  One  of  the  se- 
cured creditors  claimed  attorney's  fees  un- 
der a  provision  In  the  note  held  by  It  An 
unsecured  creditor  also  claimed  attorney's 
fees.  The  auditor  refused  to  allow  them,  and 
exception  was  taken.  Pending  the  case,  un- 
der an  Interlocutory  decree  of  the  court,  the 
'receiver  sold  the  lands,  paid  oil  the  holders 


of  the  secured  debts,  and  had  in  band  a  sur- 
plus amounting  to  several  thousand  dollars. 
The  auditor  found  that  the  widow  was  en^ 
titled  to  dower  in  the  equity  of  redemption, 
or.  In  lieu  of  it.  In  the  surplus  of  the  pro- 
ceeds of  the  lauds  after  paying  off  the  debts 
secured  by  the  deeds.  To  this  other  credit- 
ors filed  exception,  contending  that  the  wid- 
ow was  not  dowable  In  such  equity  or  sur- 
plus. The  widow  filed  exceptions,  claiming 
that  she  was  entitled  to  dower,  not  only  In 
the  surplus,  but  to  be  measured  on  the  basis 
of  the  value  of  the  entire  lands.  She  sought 
to  have  set  apart  to  her  a  sum  of  money  In 
lieu  of  dower  In  the  lands,  alleging  that  this 
was  by  agreement  under  the  statute.  Civ. 
Code  1895,  g  4685.  Motions  and  counter  mo- 
tions were  made  to  dismiss  various  excep- 
tions, which  were  overruled.  The  presiding 
Judge  overruled  all  of  the  exceptions  of  law 
and  fact,  and  entered  a  decree  accordingly. 
All  parties  excepted;  a  main  6111  of  excep- 
tions, a  cross-bill  of  exceptions,  and  two  in- 
dependent bills  of  exceptions  being  filed. 
With  one  of  these  we  have  dealt  separately. 
Pendley  v.  Powers,  58  S.  E.  653.  The  oth- 
ers we  will  consider  together. 

We  deem  it  unnecessary  to  deal  with  the 
demurrers  to  exceptions  and  motions  to  dis- 
miss them,  or  with  exceptions  to  an  allow- 
ance of  an  amendment  to  one  set  of  excep- 
tions, further  than  to  say  that  we  think 
there  is  enough  properly  before  us  to  raise 
the  questions  above  Indicated,  and  we  will 
deal  with  them  accordingly. 

It  has  been  said  that  dower  was  Introduced 
into  Denmark  by  Sweyn,  the  father  of  Ca- 
nute, out  of  gratitude  to  the  Danish  ladies, 
who  sold  all  their  jewels  to  ransom  him 
when  taken  prisoner  by  the  Vandals,  and 
that,  possibly,  the  English  dower  was  a 
relic  of  the  Danish  custom,  though  the  rea- 
son given  for  its  adoption  in  England  was 
the  more  practical  one  of  making  provi- 
sion for  the  sustenance  of  the  wife,  and  the 
rearing  and  education  of  the  younger  chil- 
dren. 2  Bl.  Com.  129.  If,  indeed,  dower  had 
an  origin  so  tinged  with  grateful  gallantry, 
and  having  for  its  purpose  the  rewarding  of 
the  generous  ladles  of  Denmark  by  confer- 
ring upon  them  a  right  in  respect  of  their 
husbands'  lands,  with  or  without  the  con- 
sent of  the  husbands,  it  Is  not  surprising  that, 
when  it  became  a  part  of  the  law  of  England, 
It  should  have  been  often  declared  to  be  a 
favored  right  especially  by  the  courts  of 
equity,  which  delisted  in  being  called 
"courts  of  conscience."  The  effort  to  harmo- 
nize the  holding  of  the  courts  of  law  that  dow- 
er was  a  legal  right,  that  seisin,  which  was 
necessary  to  the  perfection  of  a  freehold,  was 
necessary  to  dower,  and  that  a  widow  could 
only  take  dower  in  a  legal  estate,  with  gen- 
eral Ideas  of  moral  duty  on  the  part  of  the 
husband  to  support  his  wife  and  children, 
and  with  broad  equitable  views,  gave  rise 
to  a  series  of  decisions  which  are  not  easily 
to  be  reconciled  on  a  basis  of  sound  and  con- 
sistent principle.    An  excellent  discussion  of 
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tblB  sobject  will  be  found  In  Park  on  Dower, 
124-140  (as  contained  11  Law  Lib.  pp.  66, 
04);  D'Arcy  y.  Blake,  2  Scb.  &  Lefr.  38& 
Wbatever  real  or  apparent  differences,  bow- 
ever,  there  may  have  been  among  some  of  tbe 
decisions,  the  mle  of  the  common  law  was 
oltimately  determined  to  be  that  a  widow 
conld  not  take  dower  in  an  equity  of  redemp- 
tion. In  Dixon  t.  SayiUe,  1  Bro.  C  C.  p.  326, 
decided  by  the  Lords  Oommissloners  of  tbe 
Great  Seal  In  1783,  it  was  held  that  "a  wid- 
ow Is  not  dowable  of  an  eqnity  of  redemp- 
tion." Lord  Loughborough  treated  tbe  rule 
as  so  well  settled  that,  after  considering  the 
arguments  whidi  discussed  numerous  cases, 
he  dismissed  the  entire  matter  in  the  follow- 
ing brief  opinion:  "The  argument  In  the 
cases  cited  has  generally  sprung  from  com- 
passion. Tbe  case  of  an  estate  by  the  courtesy 
In  a  trust  is  the  anomalous  case,  not  tbe  rule 
that  the  wife  shall  not  bare  dower.  I  confess 
I  think  It  so  much  settled  that  It  would  be 
wrong  to  discuss  it  much."  Mr.  Park  says: 
"This  has  been  since  recognized  to  be  the 
law  by  universal  practice,  and  by  several  of 
tbe  most  learned  Judges."  Park  on  Dower, 
137  (11  Law  Lib.,  top  p.  63).  Aa  early  as 
1712,  In  tbe  case  of  Bottomley  v.  Fairfax, 
Prec.  Cta.  836,  it  was  said  tliat  "in  this  case 
It  was  clearly  agreed  that  if  a  husband  be- 
fore marriage  conveys  his  estate  to  trustees 
and  their  heirs  In  such  manner  as  to  put 
the  legal  estate  out  of  blm,  though  the  trust 
be  limited  to  him  and  bis  heirs,  tbat  of  this 
trust  estate  tbe  wife  aftw  bis  deatb  shall 
not  be  endowed,  and  tbat  this  court  hath 
never  yet  gone  so  far  as  to  allow  her  dower 
In  such  case."  Tbat  the  common-law  rule, 
prior  to  Dower  Act,  3  &  4  Wm.  IV,  c.  105, 
was  tbat  the  wife  was  not  entitled  to  dower 
in  .an  equity  of  redemption,  see,  also,  Daw- 
son T.  Bank  of  Wbltehaven,  L.  R.  6.  Oh.  DIv. 
218;  Mayburry  v.  Brlen,  16  Pet  (TJ.  8.)  20, 
10  L.  Ed.  646;  Stelle  v.  Oarroll,  12  Pet  (U. 
S.)  201,  9  L.  Ed.  1066;  11  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  210;  4  Kent's  Com.  43  et  seq.; 
BIspbam's  Eq.  (6th  Ed.)  616.  In  14  C!yc.  900 
the  rule  Is  thus  succinctly  stated:  "At  com- 
mon law  seisin  of  a  legal  estate  Is  an  essen- 
tial requisite  to  the  rtg^t  of  dower,  and  there- 
fore the  widow  is  not  entitled  to  dower  In 
lands  to  which  ber  husband  had  only  an 
equitable  title."  On  page  914  it  is  said:  "Tbe 
right  of  redemption  from  mortgages  being 
regarded  as  a  mere  equitable  title,  the  com- 
mon law  did  not  recognize  dower  right  of  a 
widow  In  her  husband's  equity  of  redemp- 
tion." In  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
162,  it  Is  said:  "The  familiar  rule  of  equity 
that  all  the  Incidents  of  legal  estates  shall 
attach  and  apply  to  equitable  estates  did  not, 
at  common  law,  include  the  right  of  dower. 
This  exception.  It  is  said,  was 'contrary  to 
all  tbe  analogies  of  legal  and  equitable  es- 
tates, and,  if  It  were  now  open  to  question, 
would  be  no  longer  recognized.  It  has  been 
changed  in  England,  Canada,  and  most  of 
the  United  States."    The  revolt  against  the 


common-law  rule  was  greatly  forwarded,  if 
not  led,  by  the  dlstlngalsbed  chancellor  Kenc 
as  early  as  1801,  in  the  case  of  Waters  t. 
Stewart  1  Oalnef  Caa.  (N.  T.)  '47,  6S. 
He  discussed  at  length  the  position  of  tbe 
bolder  of  an  equity  of  redemption  in  posses- 
sion of  the  debtor,  and  beld  tbat,  under  tbe 
New  Tork  statute.  It  could  be  seized  and 
sold  undw  an  execution.  This  was  followed 
in  1821  by  Titus  v.  Nellson,  6  Johns.  Cta.  (N. 
T.)  452,  holding  that  the  widow  was  entitled 
to  dower  In  tbe  land,  subject  to  the  mort- 
gage, and  that  the  court  would  allow  he 
dower  out  of  the  surplus  proceeds  of  tbe  sate 
of  the  mortgaged  premises  on  a  bill  for  a 
foreclosure  and  sale.  In  that  ease,  however. 
It  was  still  recognized  that  "in  England  dow- 
er is  considered  as  a  mere  l^al  right,  asd 
equity  follows  tbe  law,  and  will  not  create 
tbe  right  where  it  does  not  subsist  at  law." 
See,  also,  Hitchcock  v.  Harrington,  6  Jobns. 
(N.  Y.)  290,  5  Am.  Dec.  229.  For  a  full  de- 
velopment of  this  theory,  see  tbe  authorities 
above  cited,  and  also  1  Jones  on  Mortgages 
(6tb  Ed.)  J  6C4,  p.  668  et  aeq.  Whatever  may 
be  the  Justice  or  injustice  of  the  Engll^  rule 
as  to  dower  in  an  equity  of  redemption,  or 
what  is  analogous  to  it  under  our  system,  it 
was  enacted  by  the  Legislature  of  this  state 
on  February  25,  1784,  that  the  common  law 
of  England  of  force  prior  to  May  14.  1776. 
should  be  of  force  in  this  state.  Cobb's  DU. 
721,  i  8;  Pol.  Code  1895,  |  1,  par.  3;  Princess 
Dig.  p.  570.  Thus,  then,  so  far  as  the  com- 
mon-law rule  Is  applicable  to  tbe  preset 
situation.  It  must  remain  of  force  until 
changed  by  legislation.  Under  the  common 
law,  dower  attacbed  to  all  of  the  lands  and 
tenements  of  which  the  husband  was  sei^ 
in  fee  simple  or  fee  tail  at  any  time  during 
the  coverture,  and  of  which  any  issue  whici 
the  wife  might  have  had  might  by  poaslbillty 
have  be«i  heir.  Under  the  law  of  this  state, 
"dower  Is  the  right  of  a  wife  to  an  estate  for 
life  in  one-third  of  the  lands,  according  to 
valuation.  Including  the  dwelling  house  (whlcb 
Is  not  to  be  valued  unless  in  a  town  or  city) 
of  which  the  husband  was  seised  or  posseted 
at  the  time  of  his  deatb,  or  to  which  the 
husband  obtained  title  in  right  of  his  wife." 
Civ.  CJode  1895,  i  4687.  As  a  husband's  mar- 
ital rights  no  longer  attach  to  his  wife's  prop- 
erty, the  last  clause  of  this  deanition  can 
have  no  application,  except  to  cases  arising 
prior  to  what  is  known  as  "tbe  married  -wo- 
man's law  of  1866,"  and  may  be  disregarded 
In  the  present  consideration.  The  cban^ 
authorizing  tbe  husband  to  convey  bis  prop- 
erty free  from  the  right  of  dower  on  the  part 
of  bis  wife,  and  without  relinquistmient  from 
ber  except  as  to  property  which  he  received 
through  her,  dates  back  to  1826.  Cobb's 
Dig.  171,  {  29.  But  it  will  be  noticed  that 
to  entitle  a  widow  to  dower,  tbe  husband 
must  have  died  seised  and  possessed.  Except 
as  modified  by  statute,  and  with  a  possible 
exception  in  10  Ga.,  infra,  the  word  "seised" 
has  always  been  treated  as  referring  to  a 
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legal  tltl,e,  or  certainly  a  i)erfect  equity, 
vquivulent  tbereto,  relatively  to  applications 
for  dower. 

In  Chapman  y.  Scbroeder,  10  Oa.  821,  dow- 
er was  recognized  as  a  legal  claim.  It  was, 
Indeed,  there  held  that  a  widow  was  dowable 
of  wild  and  uncultivated  lands,  whether  In 
England  she  would  have  been  so  or  not,  ow- 
ing to  the  situation  and  drcnmstances  of  our 
people^  as  well  as  and  by  reason  of  implica- 
tions from  certain  laws.  In  Bowen  v.  Col- 
lins, 15  Ga.  100,  It  was  held  that  a  purchaser 
of  land '  who  held  under  a  bond  for  title, 
with  part  of  the  purchase  money  paid  at  the 
time  of  his  death,  was  not  seised  and  possess- 
ed of  the  land  within  the  meaning  of  the 
law.  It  was  said  that,  whatever  might  be 
the  meaning  of  the  word  "seisin,"  It  Included 
in  It  this  ingredient:  "A  title  ^hlch  Is  com- 
plete." See,  also,  Clements  v.  Bostwlck,  38 
Oa.  1;  Day  v.  Solomon.  40  Oa.  32;  Klnne- 
brewT.  McWhorter,  61  Oa.  83;  Raley  t. 
Ross,  50  Ga.  862;  Hill  t.  Hill,  81  Oa.  616,  8 
8.  B.  870  (2);  Pirkle  v.  Equitable  Mortgage 
Co.,  00  Ga.  524,  28  S.  E.  34  (the  ruling  that 
the  clause  inserted  in  the  conveyance  involv- 
ed in  that  case  made  It  a  mortgage  has  since 
been  reversed  in  Pitts  t.  Maier,  115  Oa.  281, 
285,  41  a  B.  570) ;  Ferris  T.  Van  Ingen,  110 
Oa.  102,  115,  35  S.  B.  347.  In  Latham  v.  Mc- 
JJain.  64  Ga.  320,  it  was  held  that  where  one 
entered  into  the  possession  of  land  under  a 
parol  contract  to  purchase,  but  paid  no  part 
of  the  purchase  money  to  the  holder  of  the 
legal  title,  he  was  not  seised  as  against  the 
latter  and  those  claiming  under  him  ;  and  on 
bis  death,  even  after  he  had  tendered  the 
purchase  money,  his  widow  was  not  dowable 
of  the  land.  It  was  there  recognized  that  le- 
gal seisin  might  be  obtained  by  paying  the 
purchase  money  In  fall,  where  a  bond  for 
titles  or  other  written  contract  for  sale  and 
purchase  had  been  entered  into,  or  that  title 
might  be  acquired  by  deed  or  prescription. 
Sleckley,  J.,  said:  "Mere  tender  of  money 
does  not  operate  as  payment,  nor  work  a 
transmutation  of  title.  The  money  which  the 
complainant's  husband  tendered  to  the  rail- 
road company  remained  his  money,  and,  if 
It  was  still  on  hand  when  he  died,  became 
assets  of  his  estate.  And.  If  he  owned  the 
money  at  the  time  of  bis  decease,  he  surely 
did  not  own  the  land  also.  The  tender,  to- 
gether with  the  other  facts,  put  him  in  a 
situation  where  be  might  have  filed  a  bill  for 
specific  performance,  and  obliged  the  railroad 
company  to  invest  him  with  title,  but  he  did 
not  pursue  that  course.  He  took  no  steps  to 
strip  ofC  the  title  with  which  the  company 
was  clothed.  The  most  that  can  be  said  is 
tb.at  he  died  possessed  of  a  right  to  become 
seised  of  the  land  by  the  appropriate  pro- 
ceeding in  equity ;  and  possibly,  if  the  right 
were  now  actually  enforced  by  his  executors, 
administrators,  or  heirs  at  law,  so  as  to  ren- 
der the  land  the  property  of  the  estate  fully 
and  completely,  the  widow  might  be  dowable  I 
of  It  on  the  doctrine  of  relation."  In  McDonald  I 
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V.  McDonald,  120  Ga.  403,  47  S.  B.  918,  It  was 
held  that  where  a  husband  borrowed  money, 
made  an  absolute  deed  under  the  provisions 
of  the  Code  to  secure  It^  received  a  bond  for 
titles  from  the  lender,  and  at  the  time  of  bis 
death  had  paid  none  of  the  notes  given  for 
the  borrowed  money,  he  had  no  Interest  in 
the  land  except  the  equity  of  redemption,  and 
his  widow  was  not  entitled  to  dower  therein. 
In  that  case  the  objection  was  made  by  the 
administrator,  and  it  was  held  that  he  had  a 
right  to  do  80,  although  the  holder  of  the  se- 
curity deed  withdrew  all '  objection  on  Its 
part.  In  other  cases  the  holder  of  the  se- 
curity deed  was  involved,  but  In  the  McDon- 
ald case  It  was  not  so;  and  therefore  it  is 
a  direct  adjudication  controlling  In  the  pres- 
ent case,  if  the  creditors  here  had  the  right 
to  make  the  objection.  We  have  granted  per- 
mission to  review  the  case  last  cited,  and 
have  carefully  considered  the  briefs  and  ar- 
guments of  counsel.  We  cannot,  however, 
overrule  it.  What  has  been  said  above  will 
show  the  reason  on  which  it  rests.  It  was 
contended  that  the  act  of  1884  (Acts  1884-85, 
p.  92).  now  codified  In  section  4688  of  the 
Civil  Code  of  1895,  changed  the  law  so  as  to 
allow  dower  to  be  assigned  in  an  equity  of 
redemption.  That  section  i^ds  as  follows: 
"Dower  may  be  assigned  in  lands  held  un- 
er  deed,  bond  for  titles,  or  other  instru- 
ment in  writing  having  like  effect,  where  « 
portion  of  the  purchase  money  has  been 
paid,  but  the  estate  in  dower  shall  be  liable 
for  the  unpaid  purchase  money  where  the 
vendee  held  under  bond  for  titles  or  other 
instrument  having  the  same  effect,  or  under 
deed  where  contemporaneously  with  the  exe- 
cution of  the  deed  the  vendee  encumbered  the 
laud  with  a  mortgage  for  the  purchase  mon- 
ey." Apparently  the  act  was  passed  to  meet 
the  ruling  in  Bowen  v.  Collins,  15  Ga.  100, 
and  perhaps  in  part  Wilson  v.  Peeples,  61  Ga. 
218.  It  is  limited  to  the  cases  mentioned  lu 
it  Whether  the  payment  of  a  part  of  the 
debt  secured  by  deed  with  bond  to  reconvey 
would  be  analogized  to  payment  of  a  part  of 
the  purchase  money  Is  not  now  before  us,  as 
there  was  no  such  payment.  Nor  is  the  law 
which  requires  seisin  as  a  basis  for  dower 
changed  by  section  4696  of  the  Code,  which 
allows  the  widow,  with  the  assent  of  the 
executor  or  administrator,  and  the  approval 
of  the  ordinary,  to  elect,  in  lieu  of  her  dower, 
an  amount  in  money  to  belong  absolutely  to 
her,  to  be  estimated  and  determined  by  the 
conmiissloners  appointed  to  assign  dower, 
whose  report  shall  be  subject  to  the  same 
objection  as  are  admeasurements  of  dower  in 
land.  This  simply  authorized  the  payment  of 
a  sum  of  money  In  lieu  of  the  dower  In  the 
land,  but  did  not  create  a  right  «of  dower 
where  none  existed  before.  If  there  was  no 
right  to  dower  in  the  land,  there  was  no 
right  to  an  equivalent  sum  of  money  In  lieu 
of  it  This  is  made  clear  by  the  closing  part 
of  the  section,  which  declares  that  the 
amount  so  awarded  shall  be  pal4  in  prefer- 
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«ice  to  all  otber  claims  "out  of  the  proceeds 
of  tlie  sale  of  tbe  lands."  There  are  some 
differences  between  our  statutory  deed  to 
secure  a  debt,  wltb  bond  for  titles  to  be  made 
on  repayment,  and  a  mortgage  under  tiie 
common  law.  Tbe  deed  to  secure  a  debt  Is 
a  statutory  creation,  and  has  given  rise  to 
some  decisions  which  do  not  very  closely  fol- 
low analogies.  The  deed  conveys  tbe  title, 
but  the  grantee  cannot  recover  possession  un- 
til after  failure  to  pay.  Even  then,  if  be  re- 
covers possession,  be  has  not  a  perfect.  In- 
defeasible title,  but  is  liable  to  an  accounting 
for  rents,  issues,  aud  profits  to  be  applied  to 
the  satisfaction  of  the  debt,  and,  after  it  has 
been  discharged,  the  grantor  is  again  entitled 
to  the  land.  Ounter  v.  Smith,  113  Oa.  18, 
88  S.  E.  374;  Polhlll  t.  Brown,  84  Ga.  339, 
10  S.  E.  921.  If  tbe  debtor  remains  In  pos- 
session and  tbe  land  is  sold  under  execution 
against  the  grantee,  the  purchaser  does  not 
acquire  a  perfect  title,  but  only  the  rights  of 
the  grantee.  Bridger  v.  Exchange  Bank,  126 
Ga.  822,  50  S.  E.  97.  But  to  a  considerable 
extent  there  is  an  analogy  between  our  se- 
curity deed  and  a  common-law  mortgage,  and 
rulings  in  regard  to  the  latter  may  be  con- 
sidered to  fumjsb  a  guide  as  to  the  status 
of  the  former  on  the  subject  of  dower.  Ash- 
ley V.  Cook,  109  Ga.  653,  657,  35  S.  E.  89. 

It  is  urged  that  the  maker  of  the  deed  in 
possession  should  be  treated,  as  to  all  the 
world  except  the  grantee,  as  the  owner  of 
the  property.  This  is  to  a  large  extent  true. 
Thus,  where  such  grantor  brings  an  action  of 
ejectment,  tbe  defendant  cannot  set  up  the 
security  deed,  even  after  maturity  of  the 
debt,  as  an  outstanding  title  to  defeat  tbe 
action,  unless  his  possession  Is  connected 
with  such  title.  Ashley  v.  Cook,  109  Ga. 
653,  657,  35  S.  E.  «9.  The  statement  is 
broadly  made  in  Wilkins  v.  Gibson,  113  Ga. 
31,  60,  38  S.  E.  374,  84  Am.  St.  Rep.  204, 
that,  as  against  every  one  except  the  gran- 
tee In  the  security  deed,  the  maker  could 
set  up  that  he  was  the  owner  of  the  proper- 
ty and  entitled  to  all  tbe  rights  as  such,  and 
that  his  vendees  could  do  tbe  same.  In 
some  respects  tbe  maker  of  the  deed,  though 
in  possession,  is  not  the  absolute  owner  rel- 
atlvefy  to  every  one  save  the  grantee.  Thus 
the  rule  laid  down  in  New  York  and  other 
states,  that  the  equity  of  redemption  held  by 
tbe  grantor  Is  subject  to  levy,  has  not  been 
followed.  On  the  contrary,  It  has  been  held 
not  to  be  so  subject.  Groves  v.  Williams, 
69  Ga.  614;  Sbumate  v.  McLendon,  120  Ga. 
396,  48  S.  E.  10.  Following  tbe  contention 
just  above  referred  to,  It  was  further  Insisted 
that  the  creditors  could  not  assert  the  ex- 
istence of  the  deed  In  order  to  defeat  the  wid- 
ow's doifrer.  They  are  not  seeking  to  claim 
any  right  under  the  deed,  nor  do  they  occupy 
the  position  of  a  defendant  in  ejectment  set- 
ting up  an  outstanding  title.  An  insolvent 
estate  of  a  decedent  has  been  taken  In 
charge  by  a  court  of  equity  for  administra- 
tion.   If  one  claimant  gets  more  than  be  or 


she  is  oititled  to,  another  loses  correspond- 
ingly. What  these  creditors  are  doing  is  to 
seek  to  prevent  the  estate,  which  is  being 
administered  through  the  court  of  equit}-, 
from  being  diminished  by  unlawful  claims, 
which  will  cause  tbem  to  lose  all  or  a  part 
of  what  is  due  to  them.  We  know  of  no 
reason  why  this  cannot  be  done.  Counsel 
for  the  widow  argued  that  the  administra- 
tor, by  reason  of  the  grant  of  an  Injunction 
and  the  fact  that  be  bad  been  appointed  re- 
ceiver, bad  been  prevented  from  proceeding 
to  handle  the  estate  as  administrator,  and 
could  not  set  up  this  defense  against  the 
claim  of  dower  so  as  to  protect  the  estate  for 
creditors.  If  this  is  true,  it  surely  cannot 
be  that  the  court  will  prevent  the  adminis- 
trator from  protecting  the  estate  for  credit- 
ors, and  at  the  same  time  will  refuse  to  al- 
low the  creditors  to  protect  themselves.  See 
Pendley  v.  Powers  (decided  to-day)  58  S.  E. 
653.  Aikother  anomaly  which  has  grown  up 
in  the  law  of  dower  Is  this:  Undo'  the 
English  common  law,  a  widow  being  entitled 
to  dower  In  all  the  land  of  whl<di  ber  hus- 
band was  seised  at  any  time  during  cover- 
ture In  fee  simple  or  fee  tail,  with  a  possi- 
bility of  Inherltence  In  her  Issue,  this  right 
was  considered  as  a  sort  of  claim  or  qua^ 
Incumbrance  or  Intwest  In  bw  favor  attach- 
ing to  all  such  land.  It  was  even  sometimes 
referred  to  as  a  species  of  Inchoate  estate 
In  her.  If  the  husband  made  a  mortgage, 
and  she  did  not  release  her  dower,  upon  his 
death  she  was  entitled  to  dower  In  the  land 
without  regard  to  the  mortgage.  If  she  did 
release  her  right  of  dower  In  favor  of  thp 
mort^gee.  It  was  nevertheless  contended 
that  this  operated  only  "as  a  waiver  or  es- 
toppel In  favor  of  the  mortgagee,  or  those 
succeeding  to  his  rights,  and  that  tbe  In- 
choate right  still  existed  as  against  others. 
Out  of  this  situation  probably  arose  tbe  ad- 
judication of  some  of  the  courts  ttiat  tbe 
widow  was  entitled  to  redeem  the  land,  re- 
placing the  title  In  the  estate  of  her  bus- 
band,  and  then  by  a  species  of  relation, 
treating  the  land  as  having  been  in  the  seisin 
of  her  husband  at  his  death.  This  redemp- 
tion by  the  widow  was,  of  course,  with  her 
own  funds,  not  with  the  funds  of  others,  or 
of  the  estate,  which  she  had  no  right  to 
control.  It  was  said  that.  If  she  thus  re- 
deemed, she  might  claim  as  a  creditor  for 
the  redemption  money  in  excess  of  her  prop- 
er proportion.  There  are  also  rulings  that. 
If  an  heir  or  the  administrator  In  the  ordi- 
nary course  of  administration  should  re- 
deem the  land,  she  might  claim  dower,  pay- 
ing ber  proper  proportion  of  tbe  redemption 
money.  In  Georgia  a  mortgage  conveys  no 
title,  but  only  creates  a  lien.  Civ.  Code  1895. 
8  2723.  The  wife  has  no  Inchoate  right  or 
claim  of  dower  In  respect  of  the  lands  of 
which  her  husband  was  seised  at  any  time 
during  coverture,  but  only  as  to  that  which 
he  was  seised  and  possessed  of  at  his  death. 
His  deed  carries  perfect,  title,  without  any 
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Joinder  or  waiver  from  her,  except  as  to 
lands  which  he  acquired  through  her  prior 
to  the  married  woman's  act.  Doubtless  to 
prevent  the  great  complications  which  arose 
from  the  old  law,  and  In  the  Interest  of 
ready  transmission  of  titles,  and  that  they 
might  bring  full  market  value,  unhampered 
by  the  danger  of  possible  claims  for  dower  at 
some  uncertain  future  time,  the  Legislature 
as  early  as  1826  declared  that  the  husband 
might  convey  a  free  and  unincumbered  title 
to  his  lands  without  the  wife  joining  him. 
Cobb's  Dig.  171,  i  29.  Nevertheless,  though 
the  wife  had  no  Inchoate  interest  In  the 
property  conveyed  by  her  husband,  the  privi- 
lege on  her  part  to  redeem  land  which  had 
been  conveyed  by  him  to  secure  a  debt,  and 
then  to  claim  dower  in  it,  was  recognized 
iind  seems  to  have  become  Imbedded  in  our 
law,  as  will  be  seen  by  consulting  the  au- 
thorities above  cited. 

In  the  present  case  there  was  no  redemp- 
tion by  the  widow,  none  by  the  heir,  and  none 
by  the  administrator  in  the  ordinary  course 
of  administration,  if  either  of  the  latter 
would  give  a  right  of  dower.  The  widow  did 
not  offer  to  pay  any  part  of  the  redemption 
money,  but  merely  desired  to  reduce  the 
general  estate,  which  was  insolvent,  to  In- 
crease her  dower.  At  the  instance  of  cred- 
itors, the  insolvent  estate  was  taken  in  cus- 
tody by  a  court  of  equitable  Jurisdiction. 
The  holders  of  the  security  deeds  were  par- 
ties, and  sought  to  have  their  rights  as  such 
«iforced.  A  sale  was  made  by  the  receiver 
under  order  of  the  court,  and  the  security 
debts  were  paid  off,  except  as  to  attorney's 
fees,  which  will  be  dealt  with  hereinafter. 
Had  the  sale  been  made  by  regular  suit,  fil- 
ing a  deed,  and  levying  the  execution  In  a 
court  of  law,  the  payment  by  the  sherlfC  of 
the  amonnt  due  on  the  security  debts  would 
not  have  entitled  the  widow  to  dower  in  the 
surplus  representing  the  equity  of  redemp- 
tion. That  there  was  a  Judicial  sale  under 
decree  of  a  court  of  equity  did  not  alter  the 
case.  Nor  did  the  fact  that  the  other  cred- 
itors may  have  made  no  objection  to  the  pay- 
moit  of  the  secured  debts  accomplish  such  a 
result  There  Is  some  language  In  the  orig- 
inal petition  which  might  Indicate  that  the 
widow  could  set  up  a  right  of  dower  except  as 
against  the  secured  creditors.  But  other 
creditors  evidently  did  not  concur  in  this 
view.  Exceptions  were  filed  to  the  auditor's 
report,  and  the  question  is  presented  for  the 
determination  of  this  court  as  one  of  law. 

From  what  bas  been  said  above,  It  will  be 
seen  that  the  common-law  rule  touching  dow- 
er In  an  equity  of  redemption  was  adopted 
In  this  state,  whatever  may  be  the  rulings  on 
that  subject  in  other  states,  that  the  Legisla- 
ture bas  modified  that  rule  only  in  certain 
cases,  and  that  this  is  not  one  of  them.  It 
Is  otir  duty  to  adjudicate  what  is  the  law,  not 
to  amend  It.  If  the  Legislature  is  of  the 
opinion  that  dower  should  be   allowed  In 


cases  like  the  present  one.  It  is  within  their 
power  to  amend  the  law  accordingly.  Wheth- 
er the  law  as  it  stands  may  work  some  hard- 
ship or  not  is  not  the  question  for  the  courts. 
They  cannot  change  the  law  to  suit  what  may 
appear  to  be  a  bnrdship  In  any  particular 
case.  It  may  be  mentioned,  however,  In  pass- 
ing, that  a  year's  support  of  $3,000  was  al- 
lowed from  the  estate,  and  that  the  widow 
and  children  were  not  left  entirely  without 
provision. 

One  further  question  remain?  for  decision. 
The  note  held  by  the  John  Hancock  Life  In- 
surance Company,  secured  by  deed,  was  dated 
August  23,  1902,  and  due  August  23,  1907, 
with  Interest  payable  annually  on  November 
1st,  and  with  a  provision  for  the  payment  of 
10  per  cent  attorney's  fees.  The  note  fur- 
ther provided  that  If  the  interest  was  not 
paid  when  due,  the  payee  or  owner  might  de- 
clare the  whole  debt  due.  One  Installment  of 
Interest  was  not  paid.  Thereafter,  on  May 
18,  1904,  the  attorneys  for  the  company  gave 
notice  to  the  administrator  of  their  Intention 
to  bring  suit  on  the  note  to  the  June  term, 
1904,  of  Bartow  superior  court.  Subsequently, 
on  the  return  day,  the  company  and  other 
creditors  Joined  In  the  equitable  petition  un- 
der which  the  receiver  was  appointed  and 
the  other  proceedings  had.  John  W.  Akin, 
Esq.,  also  held  a  note  which  provided  for 
the  payment  of  attorney's  fees,  and  as  to 
which  notice  was  likewise  given,  and  suit 
brought  by  Joining  In  the  equitable  petition 
and  praying  that  judgment  should  be  render- 
ed. The  auditor  held  that  no  attorney's  fees 
could  be  recovered.  He  said  that  "there 
was  no  evidence  before  me  of  the  election  of 
the  John  Hancock  Insurance  Company  to  de- 
clare the  debt  due,"  and  also  that  "It  does 
not  appear  to  me  to  be  equitable,  or  that  It 
was  the  purpose  of  the  lawmakers,  to  have 
the  act  of  1900  bear  such  a  construction  as 
to  impose  upon  an  Insolvent  estate  a  large 
sum  for  attorney's  fees,  as  contended  In  this 
case."  The  giving  of  notice  of  an  Intention 
to  sue  for  the  entire  Indebtedness  because  of 
the  failure  to  pay  the  interest,  followed  by 
the  actual  suit  In  which  It  was  alleged  that 
the  plalntlfl"  had  exercised  Its  option  to  have 
the  entire  debt  fall  due  and  had  given  notice 
to  the  administrator,  was  evidence  of  an  elec- 
tion to  declare  the  debt  due.  The  law  does 
not  prohibit  the  rendering  of  a  Judgment  for 
attorney's  fees  because  the  debtor's  estate  is 
insolvent.  Such  a  condition  may  make  It 
more  difficult  and  sometimes  Impossible,  for 
a  creditor  to  realize  upon  his  Judgment;  but 
he  is  not  debarred  from  the  privilege  of 
obtaining  it. 

It  was  urged  befqre  us  that,  under  the  act 
of  IQOO  (Acts  1900,  p.  63),  the  debtor  bad  the 
entire  return  day  in  which  to  pay  the  debt 
and  thus  avoid  a  judgment  for  attorney's 
fees;  that  this  included  until  the  very  end 
of  the  return  day;  that  the  equitable  suit 
was  filed  and  the  receiver  ap^inted  before 
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the  expiration  of  that  day;  that,  therefore, 
these  creditors  toolt  part  In  a  proceeding  to 
remove  the  assets  from  the  custody  of  the  ad- 
ministrator as  such,  and  place  them  in  the 
bands  of  a  receiver,  and  thus  destroyed  any 
right  which  they  might  have  had  to  recover 
judgments  for  attorney's .  fees.  Prior  to  the 
act  of  1900  the  law  provided  that  "obliga- 
tions to  pay  attorney's  fees  upon  any  note 
or  other  evidence  of  indebtedness,  in  addi- 
tion to  the  rate  of  Interest  specified  therein, 
are  void,  and  no  court  shall  enforce  such 
agreement  to  pay  attorney's  fees,  unless  a 
plea  or  pleas  be  filed  by  the  defendant  and 
not  sustained."  Civ.  Ciode  1885,  {  3667,  By 
the  act  of  December  12,  1900  (Acts  1900,  p. 
63),  the  requirement  that  a  plea  or  pleas 
should  be  filed  and  not  sustained  was  strick- 
en, and  the  section  quoted  was  amended  so 
as  to  read  as  follows:  "Obligations  to  pay 
attorney '9  fees  upon  a  note  or  other  evidence 
of  indebtedness,  in  addition  to  the  rate  of  in- 
terest specified  therein,  are  void,  and  no 
court  shall  enforce  such  agreement  to  pay 
attorney's  fees,  unless  the  debtor  shall  fall 
to  pay  such  debt  on  or  before  the  return  day 
of  the  court  to  which  suit  Is  brought  for  the 
collection  of  the  same;  provided,  the  holder 
of  the  obligation  sued  upon,  his  agent  or  at- 
torney, notifies  the  defendant  in  writing  ten 
days  before  suit  is  brought  of  his  Intention 
to  bring  suit,  and  also  the  term  of  the  court 
to  which  suit  will  be  brought"  The  Inten- 
tion of  the  old  law  was  to  prevent  the  collec- 
tion of  attorney's  fees  provided  for  In  a  note, 
unless  the  debtor  should  file  a  defense  and 
fail  to  sustain  it.  The  amending  act  adopt- 
ed a  ditfereut  scheme,  which  was  to  require 
notice  of  an  intention  to  sue  to  be  given  at 
least  10  days  before  suit  should  be  brought, 
to  allow  the  debtor  until  return  day  to  pay 
the  debt,  and  thus  to  save  the  creditor  the 
necessity  and  expense  of  bringing  suit  at  all. 
If  be  should  voluntarily  bring  suit  before 
return  day.  It  would  be  at  his  own  risk  of 
being  paid  subsequently.  To  put  the  con- 
struction upon  the  act  of  1000  which  is  in- 
sisted upon  by  counsel  opposing  the  allow- 
ance of  fees  would  make  the  act  in  substance 
conflict  with  itself.  Thus  it  is  required  that 
the  notice  shall  specify  the  term  of  the  court 
to  which  suit  will  be  brought  In  order  to 
bring  suit  to  that  term  according  to  the  no- 
tice, it  must  be  brought  on  the  return  day 
at  the  latest  If  it  is  not  then  brought,  it 
cannot  be  brought  to  that  term,  and  a  new 
notice  would  have  to  be  given  of  a  suit  to 
another  term.  If  the  debtor  is  allowed  un- 
til the  last  instant  of  the  return  day  to 
make  payment  in  order  to  avoid  the  necessi- 
ty for  the  bringing  of  a  suit,  the  Incurring 
of  attorney's  fees,  and  the  right  to  recover 
them,  then  the  creditor  could  not  ^now 
whether  to  bring  his  suit  until  after  the 
return  day  had  expired,  and  it  was  too  late 
to  sue.  If  the  view  above  expressed  of  the 
puriwse  of  the  amendmeut  is  correct,  it  ought 
to  be  construed  as  a  whole  In  harmony  there- 


with. The  right  of  the  debtor  to  pay  on  or 
before  return  day,  and  the  necessity  for  the 
creditor  to  sue  on  that  day  should  both  t>e 
considered  In  construing  the  act  In  this 
light  we  think  that  the  proper  constmction 
is  that  the  debtor  shall  have  until  return 
day,  and  as  much  of  that  day  as  may  elapse 
until  the  suit  Is  actually  filed. 

But  it  is  said  that  the  filing  of  thin  peti- 
tion operated  to  render  It  Impossible  for  the 
administrator  to  pay  the  debt  The  peti- 
tion alleged  that  the  estate  was  Insolvent ; 
that  the  administrator  could  not  pay  the 
debts;  that  there. was  an  unpaid  judgment 
for  a  year's  support,  which  could  not  be 
paid  without  the  Interposition  of  equity  to 
bring  the  estate  into  a  condition  to  be  wound 
up ;  and  that  the  administrator  had  no  funds 
on  hand  with  which  to  pay,  and  had  failed 
to  pay  the  indebtedness  on  which  attorney's 
fees  were  claimed  after  due  notice.  The  au- 
ditor found  that  there  was  a  judgment  of 
$3,000  for  the  12  months'  support  of  the 
family,  which  was  a  lieu  of  the  highest  dig- 
nity against  the  assets  of  the  estate,  except 
tliat  conveyed  to  creditors  to  secure  debts; 
that  all  of  the  property  of  the  estate  not 
conveyed  to  secure  debts  was  not  worth  half 
enough  to  pay  the  12  months'  support  and 
other  claims  of  first  dignity  having  priority 
over  ordinary  debts;  that  the  administrator 
could  not,  without  the  consent  of  the  secu- 
rity deed  holders,  sell  the  Incumbered  land-s 
of  the  estate ;  that  the  estate  had  no  money, 
and  he  could  not  borrow  It,  to  pay  the  note 
of  Judge  Akin,  or  the  Interest  on  the  Insur- 
ance company's  note.  This  finding  negatives 
the  contention  that  the  plaintiffs  prevented 
the  administrator  from  making  payment 
The  death  of  the  debtor  did  not  affect  the 
law  as  to  attorney's  fees.  They  could  be  re- 
covered against  his  legal  representative  as 
they  could  against  him.  It  made  no  differ- 
ence that  the  plaintiffs  did  not  bring  sep- 
arate suits,  but  joined  in  a  common  equita- 
ble proceeding  In  which  they  prayed  judg- 
ments for  the  amounts  due  them. 

The  judgment  on  the  croas-btll  (Nolan  et 
al.  V.  Harris  et  al.)  Is  reversed,  and  the 
judgment  complained  of  in  the  main  bill  of 
exceptions,  being  controlled  by  this  ruling. 
Is  affirmed.  In  the  case  of  Powers  et  al.  v. 
Harris  et  al.  the  judgment  is  reversed.  Ail 
the  Justices  concur. 


SOUTHERN    RY.    CO.   v.    THOMPSON. 
(Supreme  Court  of  Georgia.    Oct   8,    1907.) 

1.  Railroads  —  Fikes  —  Actions  —  Inotbcc- 

TIONS. 

The  charge  did  not  accurately  state  the 
contention  of  the  defendant  as  set  out  in  thf 
answer. 

2.  Saue. 

A  railroad  company  la  liable  for  dama^ 
to  property  proximately  caused  by  a  fire  negli- 
gently set  out  by  the  running  of  one  of  its  en- 
gines. 

[Kd.  Note.— For  cases  in  point  see  Cent  Dif. 
vol.  41,  Railroads,  §  1657.]  . 
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3.  Saiu!— Nequoknob— Pbebuuftiok. 

If,  without  more.  It  should  be  shown  by 
evidence  that  a  fire  was  set  out  by  the  operation 
of  an  engine  of  a  railroad  company,  a  presump- 
tion would  arise  that  the  company  or  its  agents 
were  guilty  of  the  acts  of  negligence  alleged  in 
the  petition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  41,  Railroads,  |§  1710-1712.) 

4.  Samb— REBnrrAi.. 

If  such  a  presumption  arises,  it  may  b« 
rebutted  by  evidence.  Tliis  may  be  done  by 
evidence  introduced  by  the  plaintiff,  as  well  as 
that  Introduced  by  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  1710-1712.] 

6.  Sahb. 

If  the  presumption  of  negligence  arises 
against  the  defendant,  it  mast  show  that  it  and 
its  agents  used  all  ordinary 'and  reasonable  care 
and  dilif;ence  In  regard  to  the  matters  charged 
against  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di» 
vol.  41,  Railroads,  Si  1709-1712.] 

6.  Same— Sajt!  Appliances— Opkbatior. 

Such  ordinary  care  and  diligence  must  be 
used  as  wpU  in  the  equipping  of  its  engine  with 
proper  appliances  for  preventing  fires,  and  keep- 
ing them  in  proper  condition,  as  in  the  opera- 
tion of  the  engine. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  41,  Railroads,  SS  1608-1G71.] 

7.  Same— Deobee  or  Cabe  Requibed. 

The  measure  of  diligence  which  the  law 
places  upon  a  railroad  company,  in  respect  to 
the  providing  and  keeping  in  repair  of  spark 
arresters  or  other  appliances  for  the  prevention 
of  fire,  is  to  use  ordinarv  care  and  diligence  to 
apply  to  its  engines  the  best  appliances  in 
general  use,  the  use  of  which  is  consistent  with 
the  practicable  operation  of  its  engines,  and  to 
use  reasonable  care  and  skill  in  keeping  the 
same  in  good  order. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Die. 
vol.  41,  Railroads,  §8  1657-1671.] 

&  Samk— RiauT  OF  Wat— Neoliobnt  Condi- 

Tion. 

If  the  company  is  wanting  in  ordinary  care 
in  allowing  grass,  weeds,  rotten  wood,  and  other 
combustible  material  to  accumulate  on  its  right 
of  way,  and  as  a  result  thereof  damage  by  fire 
occurs,  this  would  also  furnish  a  ground  for 
holding  the  company  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  41,  Railroads,  H  167S-16760 

9.  Tbxspass— Damage  to  Fbeerold— Posses- 
Bton. 

Actual  possession  will  support  an  action 
of  tre^ipasa  against  a  wrongdoer.  If  nothing  a^ 
pears  to  the  contrary,  such  actual  possession  is 
suiBcicnt  prima  facie  evidence  of  title  to  author- 
ize a  recovery  of  damages  to  the  freehold. 

iEld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  46,  Tre4>asB,  Si  32-47.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wayne  Coun- 
ty;  T.  A.  Parker.  Judge. 

Action  by  Ely  Tbompson  against  tbe  South- 
ern Railway  Company.  From  a  Judgm«it  for 
plaintiff,  defendant  brings  error.    Reversed. 

.Thompson  brought  suit  against  the  South- 
ern Railway  Company  to  recover  damages 
caused  by  a  flre  wblcb  was  alleged  to  have 
burned  certain  cross-ties,  a  number  of  panels 
of  a  fence,  a  dwelling  house,  a  comcrib, 
and  standing  timber.  Tbe  negligence  alleged 
-was  tbat  the  defcutlaut,   by   itself,   agents, 


servants,  or  employes.  In  tbe  careless  and  neg- 
ligent handling  of  the  cars,  engines,  or  other 
machinery  upon  tbe  railroad,  or  In  the  negli- 
gent and  careless  use  of  defective  engines, 
cars,  and  other  machinery  operated  thereon, 
permitted  and  allowed  flre  to  Ignite  the 
weeds,  grass,  rotten  wood,  trasb,  and  other 
combustible  material  that  had  been  careless- 
ly allowed  to  accumulate  upon  the  right  of 
way  of  the  railroad,  by  the  throwing  out  or 
emission  of  flre,  sparks,  live  coals,  or  cinders 
from  the  engines,  cars,  or  other  machinery, 
which  said  flre  so  kindled  was  communicated 
to  and  upon  tbe  land  of  tbe  petitioner,  nnd 
thus  injured,  damaged,  and  destroyed  his 
property,  etc.  Negligence  was  also  alleged  in 
allowing  tbe  right  of  way  to  grow  up  in  grass 
and  weeds,  and  to  have  on  It  trash  and  other 
combustible  matter.  Tbe  defendant  denied 
all  the  allegations  of  negligence.  The  Jury 
found  for  the  plaintiff  $250.  A  motion  was 
made  for  a  new  trial,  which  was  overruled, 
and  tbe  defendant  excepted. 

Bennet  &  Conyers  and  Littlefleld  &  Poppell, 
for  plaintiff  In  error.  Jasw  R.  Thomas  and 
C  C  Tindall,  for  defendant  in  error. 

LCMPKIN,  J.  (after  stating  tbe  facts  as 
above).  1.  One  ground  of  tbe  motion  for  a 
new  trial  complained  that  the  court  incorrect- 
ly stated  the  contentions  set  out  In  tbe  de- 
fendant's answer,  and  placed  upon  it  a 
heavier  burden  than  It  assumed,  or  than  the 
law  put  upon  It.  Tbe  presiding  Judge  charg- 
ed tbat  the  defendant  bad  filed  a  plea ;  that 
It  denied  liability,  or  "tbat  it  was  in  any 
manner  negligent" ;  that.  If  tbe  flre  was  set 
out  by  the  engine,  "It  could  not  be  avoided" ; 
and  tbat  the  company  bad  used  all  ordinary 
and  reasotaable  care  and  diligence  In  operat- 
ing, equipping,  and  providing  the  engine  with 
the  most  modem  and  best  known  appliances 
for  the  purpose  of  preventing  the  emission  of 
sparks  and  flre,  and  was  therefore  not  liable. 
The  plaintiff  alleged  certain  acts  of  negli- 
gence. Tbe  defendant  denied  them.  This 
charge  elaborated  the  issue  thus  made  in  the 
pleadings,  and,  in  doing  so,  attributed  to  tbe 
defendant  certain  positions  which  were 
stronger  than  Its  denial  of  tbe  plaintiff's  al- 
legations. Tbe  plaintiff  did  not  deny  that 
"It  was  in  any  manner  negligent."  It  denied 
that  it  was  guilty  of  tbe  acts  of  negligence 
charged  by  the  plaintiff.  Nor  did  it  state  in 
its  answer  tbat.  If  its  engine  set  flre  to'  the 
property,  "it  could  not  be  avoided" ;  nor  did 
It  make  the  affirmative  allegation  In  regard 
to  Its  appliances  mentioned  above.  It  is  prob- 
able tbat  tbe  presiding  Judge  In  charging  on 
these  subjects  bad  In  mind  some  of  the  devel- 
opments of  tbe  evidence,  and  tbe  contentions 
which  he  thought  arose  out  of  It.  But,  as 
delivered,  tbe  charge  apparently  had  ref- 
erence to  the  pleadings.  Even  with  reference 
to  the  evidence,  as  will  be  seen  from  what  bas 
been  said  above.  It  placed  the  defendant  in 
tbe  attitude  of  making  a  more  rigid  conteu- 
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tlon  than  was  necessary  to  defeat  the  plain- 
tiff's action. 

2-4.  Tlie  court  also  charged  that,  if  the 
engine  set  oat  the  flre  which  burned  the 
property  of  the  plaintiff,  "then  the  law  would 
presume  that  it  was  negligently  done,  un- 
less the  company  introduces  evidence  which 
shows  that  they  did,  through  their  agents, 
serrants,  and  employes,  exercise  all  ordinary 
and  reasonable  care  and  diligence,  and  that 
they  had  their  engine  properly  equli^ed  with 
the  most  modem  and  best  known  appliances 
for  the  prevention  of  the  setting  out  of  flre," 
etc.  The  law  declares  that  a  railroad  com- 
pany shall  be  liable  for  any  damage  done 
to  persons  or  property  by  the  running  of  Its 
locomotives,  cars,  or  other  machinery,  unless 
the  ccnnpany  shall  make  It  appear  that  Ita 
agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence;  the  presumption 
In  all  cases  being  against  the  company.  Civ. 
Code  189S,  S  2321.  This  statute  has  been 
held  to  apply  to  cases  of  flre  set  out  by  the 
running  of  an  engine.  When  It  has  been 
shown  that  the  operation  of  the  engine  set 
out  the  flre,  a  presumption  arises  against  the 
company  that  it  or  its  agents  were  guilty  of 
the  acts  of  negligence  charged  in  the  peti- 
tion and  connected  with  the  Injury;  and 
the  burden  is  shifted  to  it  to  show  the  exer- 
cise of  all  ordinary  and  reasonable  care  and 
diligence  in  respect  thereto.  Talmadge  T. 
Central  of  Ga.  Ry.  Co.,  125  Ga.  400,  54  S.  B. 
128.  The  plaintiff  cannot  recover  except  up- 
on the  acts  of  negligence  set  out  In  the  pe- 
tition. Georgia  Brewing  Association  v.  Hen- 
derson, 117  Ga.  480,  43  S.  B.  698 ;  Hudglns  v. 
Coca  Cola  Bottling  Co.,  122  Ga.  695,  50  S.  B. 
974;  Western  &  Atlantic  Railroad  Co.  v. 
Branan,  123  Ga.  692,  51  S.  B.  650;  Augusta 
Ry.  &  Elec.  Co.  v.  Weekly,  124  Ga.  384,  62 
8.  B.  444.  And  It  has  been  held  that  the 
presumption  which  arises  against  a  railroad 
company,  upon  proof  of  damage  to  property 
by  the  operation  of  Its  engine,  is  that  it  was 
guilty  of  the  acts  of  negligence  alleged  In  the 
petition.    C«i.  of  Ga.  Ry.  Co.  v.  Weathers, 

120  Ga.  476,  479,  47  S.  B.  956;  Ga.  Ry.  & 
Elec.  Co.  V.  Reeves,  123  Ga.  698  (8),  61  S. 
E.  610.  In  the  absence  of  a  request  for  more 
specific  instructions  on  this  subject,  the 
charge  In  general  terms  as  to  a  presumption 
of  negligence  arising  from  proof  of  damage 
by  flre  from  the  engine,  taken  In  connection 
with  the  entire  charge,  would  not  require  a 
new  trial.    Cen.  of  Ga.   By.  Co.  v.   Bagley, 

121  Ga,  781,  49  S.  E.  780.  If  the  presump- 
tion arises.  It  must  be  rebutted  by  evidence; 
but  this  may  be  done  by  evidence  drawn 
from  the  plaintiff  or  his  witnesses,  as  well 
as  by  that  Introduced  by  the  defendant  In 
East  Tenn.  Ry.  Co.  v.  Hesters,  90  Ga.  11, 
16  S.  E.  828,  it  was  held  that,  upon  proof 
that  the  plaintilTs  property  was  burned  by  a 
flre  resulting  from  the  emission  of  sparlis 
by  one  of  the  defendant's  locomotives  whilst 
running  on  the  road,  a  presumption  of  neg- 
ligence arose,  and  the  burden  was  on  the 


company  to  show  the  exercise  of  all  ordinary 
and  reasonable  care  and  diligence,  and  that 
"such  care  and  diligence  would  Include  keep- 
ing the  locomotive  In  proper  condition  to  be 
run  with  ordinary  safety,  as  well  as  prop- 
erly managing  and  operating  it  whilst  the 
running  was  in  progress  at  the  time  and 
place  in  question."  In  Gainesville  R.  Co.  v. 
Edmondson,  101  Ga.  747,  29  S.  E.  213.  Mr. 
Justice  Little  in  the  opinion  said  that,  after 
proof  of  damage  from  sparks  from  a  running 
locomotive  and  the  raising  of  the  presump- 
tion of  negligence,  the  burden  was  on  the 
company  to  show  that  the  emission  of  sudt 
sparks,  or  the  escape  of  the  flre  from  the 
engine,  "was  not  due  to  the  want  of  ordinary 
diligence  on  the  part  of  itself  or  its  servants, 
either  as  to  the  condition  of  the  locomotive 
or  in  Its  management  or  operation."  See. 
also.  Son.  Ry.  Co.  y.  Wllliama,  113  Oa.  335, 
88  S.  B.  744.  In  the  case  at  t>ar  there  was 
involved  an  additional  allegation  in  r^aid 
to  whether  the  defendant  had  hem,  negligent 
in  allowing  grass,  weeds,  rotten  wood,  and 
other  combustible  material  to  accumulate 
on  its  right  of  way.  The  rule  is  often 
stated  to  be  that  it  is  the  duty  of  a  railroad 
company.  In  equipping  its  trains,  to  use  such 
appliances  as  are  up  to  the  standard  of  those 
In  general  use  and  reasonably  adapted  to  the 
purposes  for  which  they  were  intended.  Ala- 
bama Midland  Ry.  Co.  t.  Guilford.  119  Ga. 
626  (concurred  In  by  five  Justices),  46  S.  E. 
656;  Hlgglns  v.  Cherokee  Railroad,  73  Ga. 
14a  (9b)  ;  2  Thomp.  Neg.  {  2253.  and  cita- 
tions. In  the  last-cited  authority  it  Is  said: 
"It  may  be  collected  from  many  recoit  hold- 
ings that  the  measure  of  diligence  which  the 
law  puts  upon  a  railroad  company  in  this 
respect  Is  to  apply  to  Its  engines  the  beet 
improvements  in  general  use.  the  use  of 
which  Is  consistent  with  the  practicable  op- 
eration of  Its  engines,  and  to  use  reasonable 
care  and  skill  in  keeping  the  same  In  good 
order.  While  it  has  been  Inadvertently  said 
that  they  are  bound  to  adopt  the  latest  Im- 
provements In  general  use,  yet  the  better 
view  is  that  they  are  not  to  be  charged  with 
negligence  tn  not  adopting  such  an  appliance 
until  It  has  become  well  known,  and  until  its 
efficiency  lias  been  demonstrated  by  actual 
use.  The  doctrine  on  which  many  of  the  de- 
cisions unite  cannot  better  be  formulated 
than  by  saying  that  railroad  companies,  while 
not  bound  to  use  every  possible  precaution 
to  prevent  the  escape  of  flre  from  their  lo- 
comotives that  the  highest  scientific  skill 
may  have  suggested,  are  required,  in  the  ex- 
ercise of  reasonable  care,  to  avail  them- 
selves of  the  most  approved  practicable  ap- 
pliances for  the  purpose." 

In  the  supplement  to  Thompson  on  Neg- 
ligence, edited  by  Mr.  Edward  F.  White,  re- 
ferring to  the  above  quoted  section,  it  is 
said:  "The  recent  decisions  support  the  rule 
that  a  railroad  company  in  the  operation  of 
its  locomoUvee  Is  only  required  to  use  ordi- 
nary caro  to  provide  tlie  BiUue.  Kltb  appU- 
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ances  to  prevent  the  escape  of  Are.  It  is  oot 
an  Insurer  of  tbe  completeness  or  perfection 
of  the  devices  adopted.  It  is  not  demanded 
tbat  tbe  company  should  equip  its  engines 
with  tbe  'best  approved'  spark  arrester,  but 
merely  with  such  approved  appliances  as  are 
in  general  use."  In  Texas  there  is  a  stat- 
ute requiring  issues  of  fact  to  be  submitted 
to  the  Jury,  and  prohibiting  the  Judge  from 
charging  or  commenting  on  the  weight  of 
the  evidence.  The  Supreme  Court  of  the 
state  held  that  It  was  error  to  charge  that 
it  was  the  company's  duty  to  equip  Its  en- 
^ncs  with  tbe  best  approved  sparlc  arresting 
devices  in  use.  Missouri  By.  Ck>.  v.  Garter, 
95  Tex.  461,  68  8.  W.  159.  In  Missouri  By. 
Co.  V.  Hopkins  (Tex.  Civ.  App.)  80  8.  W. 
414,  it  was  held  that  "an  Instruction  author- 
izing recovery  if  the  locomotive  setting  out 
a  fire  was  not  equipped  with  the  most  ap- 
proved spark  arrester  in  use  is  erroneous; 
tbe  duty  of  the  railroad  company  being  only 
to  exercise  ordinary  care  in  tbe  selection  of 
spark  arresters."  See,  also,  Missouri  By. 
Go.  r.  Jordan  (Tex.  Civ.  App.)  82  S.  W.  791; 
Anderson  v.  Oregon  E.  Co.,  45  Or.  211,  77 
Pac.  119;  Frankfort,  etc..  Turnpike  v.  Phil- 
adelphia, etc.,  R.  Co.,  54  Pa.  345,  93  Am. 
Dec.  708;  Hoye  v.  Chicago,  etc.,  By.  Co.,  46 
Minn.  269,  48  N.  W.  1117,  1118.  In  Lesser 
Cotton  Co.  y.  St  l/oois  By.  Co.,  114  Fed. 
133,  52  0.  a  A.  95,  It  was  said  that  "it  Is 
tbe  daty  of  a  railway  company  to  exercise 
reasonable  care  to  provide  itself  with  the 
most  etTective  mechanical  contrivances  in 
known  practical  use  to  prevent  the  escape 
of  sparks  and  coalb  from  Its  engines;  but  the 
law  does  not  Impose  upon  It  the  duty  to 
absolutely  provide  such  contrivances,  or 
make  It  the  Insurer  of  their  completeness  or 
perfection."  In  many  of  the  decisions  which 
state  generally  that  the  company  must  fur- 
nish appliances  of  a  certain  kind,  the  ques- 
tion discussed  was  whether  certain  evidence 
authorized  a  recovery.  The  form  of  the 
<:liarge  was  not  considered.  In  some  states 
tbe  presiding  Judge  is  not  prevented  from 
expressing  an  opinion  on  the  facts,  or  stat- 
ing what,  in  his  opinion,  would  constitute 
negligence,  even  when  there  is  no  violation 
of  a  statute  or  CMrdlnance.  Here  he  is  pre- 
vented from  so  doing  by  a  statute  which  is 
«o  stringent  that  It  has  come  to  be  known 
among  the  members  of  the  legal  profession 
as  the  "dumb  act."  Civ.  Code  1895,  {  4334; 
Atlanta  &  West  Point  B.  Co.  v.  Hudson,  123 
<iH.  108,  51  S.  E>.  29,  and  cases  there  ctted. 
Under  our  statute,  if  the  evidence  has  rais- 
ed a  presumption  of  negligence,  it  may  be 
rebutted  by  showing  the  use  of  all  ordinary 
and  reasonable  care  and  diligence.  This  rule^ 
requiring  the  use  of  ordinary  care  and  dili- 
gence, applies  to  the  equipping  of  the  en- 
gine with  proper  appliances  to  prevent  fire, 
as  well  as  to  keeping  them  In  proper  repair 
and  to  tbe  operation  of  the  engine,  and  also 
as  to  the  condition  of  the  right  of  way.  A 
railroad  company  Is  bound  to  use  all  ordi- 


nary and  reasonable  care  and  diligence  "to 
apply  to  its  engines  the  best  Improvements 
In  general  use,  the  use  of  which  is  consistent 
with  the  practicable  operation  of  its  en- 
gines, and  to  use  reasonable  care  and  skill 
In  keeping  the  same  in  order."  The  charge 
complained  of  in  effect  required  tbe  defend- 
ant to  rebut  tbe  presumption  against  It  by 
proving  both  the  use' of  all  ordinary  and 
reasonable  care  and  diligence,  and  also  that 
it  equipped  its  engines  "with  the  most  mod- 
em and  l)est  known  appliances."  This  was 
too  stringent. 

9.  The  court  charged  substantially  tbat 
actual  possession  of  one  claiming  as  owner 
would  furnish  a  basis  for  recovery  In  favor 
of  the  possessor  against  a  wrongdoer,  and 
that,  if  the  company  was  Mable,  "the  plain- 
tiff would  be  entitled  to  recover  such  dam- 
ages as  he  sustained  by  reason  of  the  burn- 
ing of  those  tiouses  and  the  burning  of  tliat 
815  panels  of  fence,  and  tbe  cross-ties  that 
be  cut  and  bad  there  upon  this  land."  Aet- 
na! possession,  under  claim  of  ownership,  is 
prima  fade  evidence  of  title,  and  is  suffi- 
cient. In  the  absence  of  anything  appearing 
to  the  contrary,  to  authorize  a  recovery 
against  a  wrongdoer  for  damages  to  the 
property.  If  there  is  nothing  to  show  that 
tbe  title  or  Interest  of  the  possessor  is  less 
than  a  freehold,  be  may  recover  for  dam- 
ages to  the  freehold.  The  contention  is  that 
the  possessor  might  be  a  mere  tenant  or 
lessee  or  owner  of  an  estate  less  than  the 
fee,  and  that  he  should  not  be  allowed  to  re- 
cover except  for  tbe  Injury  to  his  possession. 
But,  in  the  absence  of  anything  to  the  con- 
trary, his  possession  Is  apparently  that  of 
the  owner  in  fee,  and  would  sustain  a  recov- 
ery as  sucb.  Southern  By.  Co.  v.  Horlne, 
121  Oa.  386,  49  S.  E.  285.  Tbe  language  of 
tbe  charge  as  to  "those  houses,  the  burning 
of  tbat  315  panels  of  fence  and  the  cross-ties 
be  cut  and  bad  there  on  bis  land,"  is  near  to, 
if  not  actually,  an  Intimation  on  tiie  facts. 
As  to  tbe  measure  of  damages  In  that  part 
of  the  case  relating  to  the  loss  of  standing 
timber,  see  Southern  By.  Co.  v.  Herrlngton, 
128  Oa.  438,  67  S.  E.  694. 

6.  The  other  grounds  of  the  motion  do  not 
require  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


LYNDON  V.  GBOROIA  BY.  &  ELECTBIO 
CO. 

(Supreme  Court  of  Oeorgia.    On  Bebearing, 
Oct.  8,  1907.) 

1.  Wbit  of  Ebhob— Assiqnkents  or  E^bob. 

Where  the  case  brought  to  this  court  or 
the  Court  of  Appeals  Is  not  one  in  which  a  judg- 
ment on  a  motion  for  a  new  trial  U  to  be  re- 
viewed, the  plaintiff  in  error  shall  plainly  and 
specifically  set  forth  the  errors  alleged  to  have 
been  committed. 

iBd.  Note.-'For  cases  In  point,  «ee  Cent.  Dlft. 
.  8,  Appeal  and  Error,  fi  2968-2972.1 
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2.  Sauk — Ezceptior  to  Juoouent. 

If  exception  is  taken  to  a  final  judgment  as 
being  erroneous  in  itself,  the  assignment  of  er- 
ror shonld  specifically  set  forth  the  error  or 
errors  in  it  which  are  complained  of. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §f  2968,  3025-3027.] 

3.  Saue — Genebal  Exceptions. 

If  the  ruling  or  decision  complained  of  as 
erroneous  is  one  preceding  the  final  judgment, 
and,  if  it  is  speeicically  made  the  subject  of  ex- 
ception and  of  proper  assignment  of  error,  and 
the  final  judgment  is  excepted  to,  not  because  of 
additional  error  in  it,  but  because  of  the  antece- 
dent ruling  complained  of,  which  entered  into 
and  affected  the  further  progress  or  final  result 
of  the  case,  a  general  exception  to  the  final  judg- 
ment and  an  exception  to  and  a  specific  assign- 
ment of  error  on  the  antecedent  ruling  will 
suffice,  relatively  to  the  point  now  under  con- 
sideration, to  give  the  reviewing  court  jurisdic- 
tion. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  8  1626.] 

4.  Same— Ambkdmert  of  Petition— Matkbial 

RUUNO. 

A  petition  was  filed  for  the  recovery  of 
damages  on  account  of  personal  injuries  received 
by  a  passenger  on  a  street  car  by  being  thrown 
down  oy  a  jerk  of  the  car.  The  plaintUt  offered 
an  amendment,  alleging  that  the  conductor  re- 
fused him  equal  accommodation  with  other  pas- 
sengers by  falling  to  furnish  him  a  seat  while 
other  passengers  were  so  furnished,  and  that 
by  reason  of  being  required  to  stand,  he  was  not 
able  to  resist  the  jerk  of  the  car  as  he  wonld 
have  done  had  he  been  seated,  and  also  that 
these  circumstances  and  other  things  alleged 
created  circumstances  of  aggravation.  The  trial 
court  refused  to  allow  the  amendment.  Heti, 
that  this  ruling  cut  oS  a  part  of  the  case  which 
the_  plaintiff  claimed  the  right  to  set  out  in  his 
petition  as  a  basis  for  recovery,  and  prevented 
nim  from  relying  on  a  ground  of  recovery  which 
be  sought  to  set  up.  It  was  such  a  ruling  as 
necessarily  controlled  the  final  jndgment  in  the 
sense  that  it  prevented  the  plaintiff  from  plac- 
ing before  the  jury  at  all  a  substantial  allegation 
of  duty  violated,  constituting  negligence,  on  the 
basis  of  which  a  recovery  was  claimed.  A  for- 
tiori it  was  a  material  and  substantial  ruling. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  706.] 

(Syllabus  by  the  Court.) 

Actioir  by  Oscar  Lyndon  against  the  Geor- 
gia Railway  &  Electric  Company.  A  jud^ 
ment  was  rendered  in  favor  of  defendant, 
and  plaintiff  brought  error  to  the  Court  of 
Appeals,  whlcb  certified  questions  to  the  Su- 
preme Court 

This  case  was  transmitted  to  the  Supreme 
Court  with  the  following  certlflcate: 

"The  Court  of  Appeals  desires  tbe  Instruc- 
tion "f  tbe  Supreme  Court  as  to  the  follow- 
ing ijuestions  of  law  for  the  proper  decision 
of  the  above-stated  case,  to  wit: 

"(1)  Has  this  court  Jurladlctton  of  a  case 
where  the  bill  of  exceptions,  brought  by  the 
plaintiff  In  tbe  court  below,  contains  only  the 
following  assignments  of  error:  (1)  An  as- 
signment that  tbe  court  erred  In  refusing  to 
allow  an  amendment  to  the  petition.  (2)  An 
assignment  upon  the  final  judgnieut  as  fol- 
lows: 'After  said  rulings  the  ease  went  to 
trial  regularly  on  its  merits,  with  submission 
of  evidence  and  charge  of  tbe  court,  and  a 
verdict  was  rendered  for  the  defendant,  and 


Judgment  entered  thereon.  Having  refused 
to  allow  tbe  petition  to  be  amended  as  above 
recited,  and  such  rulings  being  controlling, 
as  plaintiff  In  error  contends,  in  tbe  result  of 
the  case,  tbe  court  erred  In  permitting  said 
verdict  to  be  rendered  and  said  judgment  to 
be  entered.  To  tbe  action  of  tbe  court  In 
permitting  said  verdict  to  be  raidered  and 
said  judgment  to  be  entered  tbe  plaintiff  in 
error  excepted,  and  now  excepts  and  assigns 
the  same  as  error,  upon  the  ground  that  the 
same  was  contrary  to  law,  and  that  the  court 
having  refused  to  let  the  petition  be  am«ided, 
and  such  refosal,  as  plaintiff  In  error  con- 
tends, being  controlling  in  effect,  tbe  said 
verdict  and  judgment  could  not  be  a  legal  ter- 
mination of  the  case.' 

"(2)  Is  tbe  assignment  of  error  last  men- 
tioned above  a  sufficient  assignment  of  err«>r 
upon  a  final  judgment,  as  contemplated  by 
the  decision  of  the  Supreme  Court  In  New- 
berry V.  Tenant,  121  Ga.  561,  49  S.  B.  621, 
and  cases  therein  cited? 

"(8)  Where  a  petition  is  filed  for  tbe  recov- 
ery of  damages  on  account  of  personal  in- 
juries received  by  a  passenger  on  a  street 
car  by  being  thrown  by  a  jerk  of  the  car,  and 
tbe  plaintiff  offered  amendments  alleging  that 
tbe  conductor  refused  him  equal  accommoda- 
tions with  other  passengers  by  failing  to 
furnish  him  a  seat  while  other  passengers 
were  so  furnished,  and  tbat,  by  reason  of 
being  required  to  stand,  he  was  not  able  to 
resist  the  jerk  of  the  car  as  he  would  have 
done  bad  be  been  seated,  and  also  that  these 
circumstances  and  other  things  therein  alleg- 
ed created  circumstances  of  aggravation,  and 
the  trial  court  refused  the  amendments,  is  an 
exception  to  th^  refusal  of  the  court  to  allow 
the  amendments  a  necessarily  controlling  rul- 
ing within  the  purview  of  the  act  approved 
December  20,  1898,  relating  to  practice  In  tbe 
Supreme  Court  (Acts  1898,  p.  92)7  The  peU- 
tlon,  proposed  amendments,  and  the  other 
portions  of  the  record  necessary  to  the  de- 
termination of  this  question  are  set  forth 
fully  In  the  bill  of  exceptions  and  record 
herewith  transmitted;  and  request  Is  made 
tbat  tbe  Supreme  0>urt  have  reference  to  the 
same  In  connection  with  this  question.  Coun- 
sel for  plaintiff  In  error  requests  the  court  to 
consider  and  review  the  case  of  Hendricks  v. 
Reid,  125  Ga.  775,  54  S.  E.  747,  and  the  ca.^es 
which  It  follows,  and  the  case  of  Henders^on 
V.  State,  123  Ga.  739,  51  S.  E.  764,  and  any 
case  It  may  follow,  and,  pursuant  to  the  rule 
of  this  court,  tbe  request  is  transmitted  here- 
with for  the  action  of  tbe  Supreme  Court" 

Henry  A.  Alexander,  for  plaintiff  In  error. 
Rosser  &  Brandon,  W.  T.  Colquitt  and  Ben 
J.  Conyers,  for  defendant  In  error 

LUMPKIN,  J.  It  is  of  great  importance 
tbat  rules  of  practice  should  be  settled,  so 
that  attorneys  may  know  how  to  comply  with 
them  in  bringing  their  cases  to  this  court  or 
tbe  Court  of  Appeals.    In  the  past  tbere  has 
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been  some  dlfferunce  of  Tlevrs  In  regard  to 
the  sufficiency  of  certain  exceptions  and  aa- 
Blgnments  of  error;  and,  where  the  decision 
has  not  been  nnanimous,  it  has  sometimes  re- 
sulted In  a  lack  of  harmony  in  rulings.  We 
deem  It  desirable  to  arrive  at  a  uuanlmous 
decision  on  the  question  of  practice  before 
us.  In  a  matter  not  Involving  substantive 
law  touching  the  rights  of  parties,  but  a  mat- 
ter of  practice,  it  Is  sometimes  better  to  mu- 
tually somewhat  modify  Individual  views, 
where  it  can  be  conscientiously  done,  than  to 
adhere  to  the  letter  of  former  utterances. 
The  holder  of  each  view  may  contribute 
something  to  make  a  consistent  and  harmo- 
nious rule  of  practice.  The  ualn  point  In- 
volved in  the  questions  certified  by  the  Court 
of  Appeals  may  be  resolved  into  three  ques- 
tions: (1)  Is  it  necessary  to  except  to  a 
final  Judgment  in  order  to  reverse  such  Judg- 
ment, or  can  it  be  done  by  merely  except- 
ing to  a  ruling  during  the  trial?  (2)  What 
kind  of  exception  or  assignment  is  required, 
where  the  error  la  in  the  final  Judgment  It- 
self—In  Its  form  or  substance?  (8)  Is  the 
same  particularity  of  exception  and  assign- 
went  as  to  the  final  Judgment  requisite  where 
the  error  does  not  arise  in  the  Judgment  It- 
self, but  where  the  Judgment  is  infected  with 
error  by  reason  of  some  antecedent  error 
committed  during  the  pendency  of  the  case, 
or  during  the  trial,  which  is  material,  or  is 
controlling,  and  which  enters  into  the  final 
result? 

In  Harreil  v.  Tift,  70  Ga.  730,  it  was  said 
that  "there  must  be  a  valid  exception  to 
some  final  ruling  of  the  court  below,  on  which 
to  predicate  other  assignments  of  error."  In 
that  case  the  bill  of  exceptions  excepted  to 
and  assigned  error  on  the  rejection  of  certain 
evidence.  It  then  recited  the  returning  of  a 
verdict,  and  that  the  bill  of  exceptions  was 
tendered  within  30  days  from  the  end  of  the 
term.  Apparently  there  was  no  exception  at 
all  to  the  final  Judgment;  and  the  question 
of  what  would  have  been  a  sufficient  excep- 
tion and  assignment  of  error  was  not  dis- 
cussed. In  Rodgers  v.  Black,  99  Ga.  142, 
25  S.  B.  20,  it  was  ruled  that  "a  bill  of  ex- 
ceptions which  does  not  complain  of  any  rul- 
ing or  decision  of  the  trial  Judge,  and  con- 
tains no  assignment  of  error  except  the  fol- 
lowing :  'And  the  defendant  assigns  said  ver- 
dict and  Judgment  as  error,  the  same  being 
contrary  to  law' — Is  palpably  without  merit. 
As  has  been  repeatedly  ruled,  a  verdict  can- 
not be  thus  reviewed  in  the  Supreme  Court" 
Here,  also,  there  was  not  a  question  as  to 
what  exception  to  or  assignment  of  error 
upon  the  final  Judgment  would  have  sufficed 
to  famish  a  basis  for  exceptions  to  and  as- 
signments of  error  upon  rulings  during  the 
trial.  It  may  be  mentioned,  in  passing,  that 
the  Judgment  entered  was  one  of  affirmance, 
rather  than  dismissal.  In  Kibben  v.  Coast- 
wise Dredging  Co.,  120  Ga.  899,  48  S.  B.  830, 
it  was  sought  to  bring  to  this  court  a  ruling 
Btslking  an  amendment  to  a  petition  alone. 


without  any  exception  being  taken  to  the 
final  Judgment  It  was  held  that  this  could 
not  be  done ;  but  what  kind  of  exception  to  the 
final  Judgment  was  necessary,  or  what  sort 
of  specification  of  error,  was  not  dealt  with. 
Then  came  Newbury  v.  Tenant  121  Ga.  561, 
49  S.  E.  621,  where  it  was  held  that  a  gen- 
eral statement  in  a  bill  of  exceptions  that 
"plaintiff  excepts  to  said  verdict  and  Judg- 
ment as  being  contrary  to  law"  was  not  val- 
id; that  a  direct  bill  of  exceptions  to  a 
ruling  pendente  lite,  which  did  not  assign  er- 
ror upon  any  final  Judgment,  would  not  be 
entertained,  and  therefore  that  where  all 
the  assignments  of  error  were  to  the  rulings 
pendente  lite,  except  that  as  to  the  final  Judg- 
ment which  was  as  above  Indicated,  the  case 
could  not  be  heard.  This  went  further  than 
the  preceding  decisions.  Only  beadnotes  were 
filed.  They  were  made  by  putting  two  rul- 
ings already  noticed  together,  and  from  them 
drawing  a  conclusion.  We  are  not  wholly 
satisfied  with  a  part  of  it  and  we  shall  modi- 
fy It  and  the  cases  following  It  The  point 
of  dissatisfaction  is  this:  In  order  to  get 
rid  of  a  Judgment,  the  plaintiff  in  error 
should  ask  in  a  legal  way  to  get  rid  of  it; 
that  Is,  should  except  to  it  If  error  inherent 
in  the  Judgment  itself  is  complained  of,  not 
only  should  it  be  excepted  to,  but  the  assign- 
ment should  specify  the  error.  To  illustiate: 
If  the  error  claimed  should  be  that  It  did  not 
follow  the  verdict,  or  was  rendered  in  vaca- 
tion without  authority  of  law,  or  if  the  case 
were  submitted  to  the  court  without  a  Jury, 
and  he  decided  it  on  the  law  and  the  facts, 
an  assignment  of  error  should  not  merely 
generally  all^e  that  the  Judgment  was 
wrong,  but  show  wherein  it  was  wrong.  It 
may  be  wrong  on  the  law  for  some  reason. 
It  may  be  wrong  on  the  facts.  If  the  Judg- 
ment Is  erroneous,  not  in  itself,  but  because 
of  antecedent  error  which  entered  into  or 
infected  it,  then  there  can  be  no  separate 
and  distinct  assignment  of  error  on  the  Judg- 
ment for  other  reason  than  because  it  was  so 
Infected  or  controlled  thereby.  If  the  final 
Judgment  is  excepted  to,  and  exception  Is 
made  to  and  error  duly  assigned  upon  the 
ruling  complained  of,  specifications  of  error 
In  the  ruling  need  not  be  repeated  in  the  ex- 
ceptions to  the  final  Judgment,  if  they  alone 
are  relied  on  as  making  the  Judgment  er- 
roneous. Hendricks  v.  Reid,  125  Ga.  775, 
54  S.  B.  747,  merely  followed  the  ruling  In 
Newberry  v.  Tenant,  as  to  the  sufficiency  of 
the  assignment,  without  approving  It,  but 
holding  It  binding  until  reviewed  and  revers- 
ed or  modified.  The  same  is  true  of  Mont- 
gomery V.  Reynolds,  124  Ga.  1053,  53  S.  B. 
612.  In  the  Hendricks  Case  there  was  no  ex- 
ception at  all  save  to  interlocutory  rulings. 

The  case  of  Henderson  v.  State,  123  Ga.  739, 
51  S.  B.  764,  not  only  produced  a  diversity  of 
opinions  among  the  members  of  this  bench, 
but  it  is  feared  has  been  somewhat  misap- 
prehended by  some  of  the  members  of  the  bar. 
The  writer  of  the  majority  opinion.  In  dealing 
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with  and  having  In  view  the  spedflc  sub- 
ject before  htm — an  effort  to  segregate  a  rul- 
ing and  bring  It  up  apparently  under  the  act 
of  1898  (Acts  1898,  p.  92)— and  In  referring  to 
the  "short  form"  of  bill  of  exceptions  under 
that  act,  as  contrasted  with  bringing  up  the 
case  "In  the  usual  form,"  did  not  describe 
or  state  In  detail  what  was  meant  by  "the 
usual  form."  On  page  749  of  123  Ga.,  on  page 
768  of  61  S.  B.,  It  was  said  that:  "There  are 
two  ways  by  which  a  case  may  be  brought  to 
this  court.  One  Is  by  the  usual  and  ordinary 
methods  of  procedure.  The  other,  for  con- 
venience, may  be  called  the  'short  form.' " 
The  expression  "short  form"  referred  to  ex- 
cepting to  the  judgment,  decree,  or  verdict, 
segregating  a  certain  ruling,  assigning  error 
on  it,  and  bringing  It  up  as  a  necessarily  con- 
trolling ruling  In  the  brief  mode  set  out  In  the 
act  of  189a  What  was  the  "usual  form"  re- 
ferred to  In  the  second  headnote,  or  the  "ns- 
aal  and  ordinary  methods  of  procedure"  re- 
ferred to  in  the  excerpt  from  the  opinion 
above  quoted,  as  contrasted  with  the  short 
form  mentioned?  Obviously  it  referred  to 
some  form  or  methods  for  bringing  cases  to 
this  court  which  were  usual  before  or  aside 
from  the  act  of  1898.  What  were  they?  The 
forms  and  methods  under  the  act  of  1889 
<Civ.  Code  1895,  8  6S28  et  seq.).  which  are 
published  in  the  Code  In  a  chapter  headed, 
"Of  Taking  Cases  to  the  Supreme  Court,"  and 
in  an  article  entitled,  "Mode  of  Procedure." 
The  majority  of  this  court  did  not  hold  that 
these  sections  were  repealed  or  any  right  of 
exception  under  them  was  cut  off  by  the  act 
of  1898;  but  that  the  act  sought  to  provide 
a  brief  method  for  excepting  to  a  verdict  or 
Judgment  and  assigning  error  on  rulings 
which  were  necessarily  controlling.  Thus  or- 
dinarily, to  determine  whether  rulings  on  evi- 
dence, or  as  to  matters  of  practice  in  the 
trial  of  the  case,  or  charges  and  the  like,  are 
erroneons,  or.  It  so,  are  of  such  materiality  as 
to  cause  a  reversal,  it  Is  necessary  to  have  a 
brief  of  evidence  In  the  bill  of  exceptions  or 
the  record  under  the  general  law.  The  ques- 
tion of  what  exceptions  to  rulings  require  the 
presence  of  evidence  is  not  here  Involved. 
This  question  arises  on  a  ruling  as  to  plead- 
ing. By  the  act  of  1898,  the  majority  of  the 
court  thought  that  the  Legislature  Intended 
to  provide  a  briefer  mode  of  procedure  In 
certain  cases,  but  that.  In  order  to  proceed 
under  that  act,  the  case  must  be  brought  with- 
in Its  terms ;  and  that,  while  the  act  of  1889 
provided  for  omitting  the  evidence  where  It  is 
unnecessary,  and  certifying  to  that  fact,  the 
two  acts  were  not  identical  In  all  respects, 
and  the  liCgislature  had  not  merely  re-enacted 
the  sections  of  the  Code.  In  the  opinion  In 
the  Henderson  Case,  it  was  also  stated, 
though  not  elnt>orated,  that  there  was  no 
brief  of  the  evidence,  and  no  exertion  at  all 
to  the  flnal  Judgment — nothing,  in  fact,  but 
an  effort  to  except  to  two  rulings  pending  the 
trial.  Apparently  it  was  sought  to  except 
onder  the  act  of  1898,  but  the  majority  of  this 


court  thought  the  bill  of  exceptions  was  not 
sufficient  Our  learned  Brother  Cobb  dif- 
fered from  the  majority.  He  thought  that  the 
act  of  1898  added  nothing  to  and  detracted 
nothing  from  the  law  as  it  already  stood,  but 
merely  redeclared  the  existing  law.  Hir 
views  will  be  found  In  his  dissenting  opinion 
stated  fully  and  more  cogently  than  the 
writer  can  state  them. 

This  extended  reference  to  the  Henderson 
Case  is  made  not  with  the  Intention  of  again 
discussing  the  two  views  there  presented,  but 
In  order  to  show  that  there  may  have  been 
some  misunderstanding  of  wliat  was  said  In 
that  case,  and  that  In  fact  the  two  views 
are  not  so  wide  apart  or  so  irreconcilable 
as  may  have  been  supposed,  or  as  to  preclude 
a  conscientious  reconciliation  and  meeting  on 
a  common  ground,  at  least  as  to  tlie  ques- 
tions now  presented  by  the  Court  of  Appeala 
Briefly,  then,  we  may  say  that  we  all  concur 
In  holding  that  tlie  act  of  1889.  codified  as 
stated  above,  has  not  been  rq>ealed  or  re- 
stricted by  the  act  of  1898,  and  that  what 
could  have  been  done  before  the  act  of  1898 
can  still  be  done.  Whether  or  not  there  are 
cases  as  to  which  the  act  of  1896  authorizes 
a  short  or  brief  form  of  bill  of  exceptions, 
which  might  not  suffice  under  the  prior  law, 
is  immaterial  to  the  question  now  in  band. 

Section  S626  of  the  -Civil  Code  of  1806. 
reads  as  follows:  "No  cause  shall  be  car- 
ried to  the  Supt^ne  Court  upon  any  bill  of 
exceptions,  so  long  as  the  same  is  pending 
In  the  court  below,  unless  the  decision  or 
judgment  complained  of,  if  It  had  been  ren- 
dered as  claimed  by  the  plaintiff  In  error, 
would  have  been  a  Snal  disposition  of  the 
cause,  or  flnal  as  to  some  material  fiarty 
thereto ;  but,  at  any  stage  of  the  cause,  eitfa- 
«r  party  may  Ble  his  exceptions  to  any  de- 
cision, sentence,  or  decree  of  the  superior 
court;  and  If  the  same  Is  certified  and  al- 
lowed, it  shall  be  entered  of  record  In  the 
cause;  and  should  the  case  at  Its  final  de- 
termination be  carried  by  a  writ  of  error 
to  the  Supreme  Court  by  either  party,  error 
may  t>e  assigned  upon  such  bill  of  exertions, 
and  a  reversal  and  new  trial  may  be  allow- 
ed thereon,  when  It  Is  manifest  that  sudi 
erroneous  decision  of  the  court  has  or  may 
have  affected  the  flnal  result  of  the  caae^" 
As  to  the  mllngs  prior  to  the  original  Code, 
see  Carter  ▼.  Buchanan,  2  Ga.  337;  Jones 
V.  Dougherty,  11  Oa.  306;  Johns  v.  Fuller. 
18  Ga.  606;  Allen  v.  Ball,  9  Oa.  286  (3), 
293  (cited  by  Mr.  Justice  Cobb,  In  Kelly  v. 
Strouse,  116  Ga.  884,  885,  43  S.  B.  280).  It 
Is  unnecessary  to  discuss  dedslons  as  to 
what  judgments  fall  within  the  meaning  of 
this  law.  Nor  are  we  dealing  with  what  as- 
signment Is  sufficiently  specific  as  to  judg- 
ments on  applications  for  Injunctions,  and 
the  like.  In  Civ.  Code  1895,  {  6528,  it  Is  said 
that  "the  plaintiff  In  error  shall  plainly  and 
specifically  set  forth  the  errors  alleged  to 
have  been  committed."  In  the  case  before 
ut  a  verdict  was  found  and  flnal  judgment 
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was  rendered.  Exception  was  taken  to  and 
error  assigned  on  the  rnling  rejecting  the 
amendment.  Exception  was  also  made  and 
error  assigned  on  allorwing  tlie  verdict  to  be 
taken  and  judgment  entered,  because  the  er- 
roneons  ruling  entered  into  and  affected  tlie 
flnal  judgment,  or,  as  the  bill  of  exceptions 
alleged,  controlled  it.  Was  this  sufficient? 
What  more  could  the  plaintiff  in  error  have 
said?  If  taken  alone  and  disconnected  from 
the  ruling  which  the  plaintiff  thought  erro- 
neous, he  did  not  contend  that  the  Judgment 
was  error,  or  that  he  could  assign  some  other 
error  In  it.  He  could  do  nothing  truthfully 
but  what  he  did,  and  we  think  the  law  re- 
quired no  more.  In  such  a  case  we  think  It 
would  snffice  to  keep  the  plaintiff  in  error 
In  coart  to  show  how  the  case  terminated, 
to  except  generally  to  the  final  Judgment, 
and  duly  assign  error  In  the  ruling  really 
complained  of. 

As  a  result  of  what  has  been  said,  we  an- 
swer the  questions  certified  to  ns  by  the 
Court  of  Appeals  as  follows : 

(1)  The  assignment  of  error  upon  tbe  re- 
fusal to  allow  the  amendment  to  the  petition, 
and  .that  upon  the  final  Judgment  was  suffi- 
cient to  gtve  the  Court  of  Appeals  Jurisdic- 
tion. 

(2)  The  assignment  of  error  on  tbe  final 
Judgment  in  this  case  is  sufficient  in  specifi- 
cation, even  under  the  decision  in  Newberry 
T.  Tenant,  121  Ga.  661,  49  8.  B.  621,  and 
cases  therein  cited;  but  we  think  that  the 
decision  In  that  case  laid  down  too  stringent 
a  measure  as  to  the  requirement  of  specifica- 
tion of  an  assignment  of  error  on  the  final 
Judgment,  where  the  only  real  error  com- 
plained of  is  in  some  antecedent  ruling  or 
decision,  and  tbe  final  Judgment  is  not  com- 
plained of  for  some  Independent  error  inher- 
ing in  itself,  but  because  the  ruling  claimed 
to  be  erroneous  controlled  or  affected  the 
final  result.  Of  course,  a  general  exception 
and  assignment  of  error  would  not  alone  suf- 
fice, nor  would  It  raise  any  question  as  to  er- 
rors other  than  those  iwinted  out. 

(3)  Tbe  refusal  to  allow  the  amendment 
to  tbe  petition  Involved  In  this  case,  if  er- 
roneous, was  such  a  controlling  error  as 
could  be  brougbt  up  under  the  act  of  1898, 
and  a  fortiori  a  substantial  ruling,  which. 
If  erroneous,  would  be  a  material  error,-  re- 
viewable under  the  provisions  of  the  Code, 
upon  a  proper  bill  of  exceptions  brought  up 
In  accordance  therewith.  We  do  not  bold 
broadly  that  all  rulings  on  amendments  to 
pleadings  are  necessarily  controlling  rulings. 
>r  even  substantial,  but  that  the  ruling  here 
H>niplalned  of  Is  so.  It  cut  off  a  material 
>art  of  the  case  the  plaintiff  sought  to  set  up 
n  bis  pleading  and  to  t>a8e  a  recovery  upon, 
ind  thns  limited  the  range  and  scope  of  his 
■ase.  Wright  v.  Hollywood  Cemetery  Corpo- 
atlon.  112  Qa.  884,  38  S.  E.  94,  52  Ii.  R.  A. 
21. 

If  anything  which  may  have  been  said  In 
ny  of  tbe  cases  referred  to,  or  those  cited  in 


them,  or  following  them,  conflicts  wl^  what 
Is  here  ruled,  it  Is  modified  accordingly.  But 
we  think,  as  stated  above,  such  conflict  is 
often  more  apparent  than  real,  when  the 
cases  are  carefully  considered,  and  results 
from  expressions  here  and  there  which  were 
not  really  necessary  to  the  points  decided. 

On  Rehearing. 

Just  before  the  close  of  tbe  March  term, 
1907,  of  this  court,  which  by  operation  of 
law  must  end,  at  the  latest,  on  the  Saturday 
before  the  beginning  of  the  Octot>er  term, 
counsel  for  defendant  in  error  In  the  Court 
of  Appeals  applied  for  a  reoi)enlng  of  the 
decision  made  by  us,  and  a  further  hearing, 
on  the  groimd  that.  If  the  Court  of  Appeals 
should  decide  that  there  was  error  at  all  in 
the  rejection  of  the  amendment  offered,  yet, 
comparing  it  with  the  original  petition  of 
the  plaintiff  and  tbe  amendment  allowed, 
after  tbe  parts  stricken  on  demurrer  were 
eliminated,  no  Injury  could  have  resulted 
to  the  plaintiff,  because  there  was  enough  in 
his  pleading  to  raise  all  the  questions  which 
be  could  legitimately  make  with  the  aid  of 
tbe  amendment  We  must  decline  the  mo- 
tion. No  such  question  as  this  was  made  by 
the  questions  certified  to  us  by  the  Court  of 
AppealS)  as  we  construe  them.  Tbe  merits 
of  the  case  were  not  before  us.  We  only 
passed  upon  the  questions  presented.  We 
cannot  reopen  the  case  for  argument  on  a 
point  thus  suggested. 

It  was  further  asked  that  counsel  have 
leave  to  have  additional  record  sent  to  this 
court  to  Indicate  that  the  evidence  submitted 
on  the  trial,  and  the  charge  of  the  court 
would  throw  any  light  on  tbe  question  of 
whether  any  injury  was  done  to  the  plaintiff. 
There  are  several  reasons  why  we  cannot 
grant  this  request,  among  them  being  what 
has  Just  been  said,  and  that  the  case  was  car- 
ried from  tbe  trial  court  to  the  Court  of  Ap- 
peals, not  to  this  court,  and  comes  here  on  ques- 
tions certified  and  tbe  record  sent  from  that 
court ;  and  also  that,  on  Inquiry,  counsel  frank- 
ly admitted  that  neither  the  evidence  nor  tbe 
charge  had  ever  been  written  out  or  filed 
and  become  a  i>art  of  the  record,  and  there- 
fore the  suggestion  was  not  to  have  an  exist- 
ing record  sent  up,  but  to  add  to  the  record 
now  on  file  in  the  trial  court;  and  have  the 
addition  transmitted. 


OILI.IS  T.  POWEIXk 

(Supreme  Court  of  Georgia.    Oct.  8,  1907.) 

1.  Wan    OF    Bbbob— RxooBO— Nkw   TbiaI/— 
Rktiew. 

A  ground  of  a  motion  for  a  new  trial,  which 
contains  an  assignment  of  error  upon  tlie  re- 
fusal of  the  judge  to  continue  tbe  case,  will  not 
be  considered  when  the  evidence  introduced  on 
the  motion  to  continue  is  not  set  forth  in  the 
motion  for  new  trial,  nor  attached  thereto  ns 
an  exhibit,  but  reference  must  be  liad  to  the 
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brief  of  the  evidence  In  order  to  ascertain  the 
same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  8f  5J944-2946.] 

2.  New  TbiaIt-Geounds— Amendment  to  Pe- 
tition. 

Exception  to  the  allowance  of  an  amend- 
ment to  the  petition  cannot  properly  be  made  in 
motion  for  a  new  trial. 

3.  Same  —  Demtjreeb  —  Motion  to  Dismiss- 
Exception. 

Exception  to  a  jadgment  overruling  a  de- 
murrer to  the  petition  or  motion  to  dismiss  a 
case,  for  the  reason  that  the  petition  is  insuffi- 
cient in  law,  cannot  be  properly  made  the  ground 
of  a  motion  for  a  new  trial. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  i  25.] 

4.  Slander— Malice— Evidence— Age. 

Where  the  matter  under  investigation  la 
whether  the  words  or  conduct  of  a  person  la 
malicious,  the  age  of  the  person  may  not,  in 
some  circumstances,  be  an  Immaterial  fact.    . 

5.  Same— Privileoe. 

Words  uttered  in  good  faith,  for  the  sole 
purpose  of  securing  or  preserving  evidence  to  be 
used  in  the  prosecution  of  one  for  a  crime  of 
which  the  speaker  was  the  victim,  are  privileged. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  32,  Libel  and  Slander,  i  149.] 

8.  Same  —  Trial  —  Inbtructionb  —  Ap- 
PLicAniLinr  to  Pleading. 

The  answer  of  the  defendant,  when  properly 
constrned.  did  not  contain  any  admission  that 
the  defendant  hi^d  uttered  the  words  charged  in 
the  petition,  and  an  instruction  having  (he  effect 
to  convey  to  the  mind  of  the  jury  the  impression 
that  the  answer  contained  such  admission  was 
erroneous. 

7.  Same. 

Some   of   the   instructions   complained   of 
were  calculated  to  weaken  the  defense  of  privi- 
leged communications,  even  if  they  did  not  en- 
tirely take  away  the  defense. 
(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Worth  County; 
W.  N.  Spence,  Judge. 

Action  by  S.  A.  Powell  against  W.  D.  Gll- 
lis.  From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Reversed. 

Powell  sued  Glllis  for  slander,  laying  his 
damages  In  the  sum  of  $2,000.  The  petition 
alleged  that  tbe  defendant  "did  maliciously 
say  of  and  concerning  your  petitioner,  on  tbe 
2d  day  of  August  1902,  tbe  following  false 
and  defamatory  words,  to  wit:  'S.  A.  Powell 
swore  a  lie.'  "  It  is  alleged  that  tbe  defend- 
ant on  the  date  named,  in  the  presence  of 
divers  good  and  worthy  citizens,  used  Ian- 
gunge  of  and  concerning  tbe  plaintiff,  the 
purport  of  which  was  to  charge  him  with 
the  offense  of  perjury,  which  is  a  crime  pun- 
ishable under  the  laws  of  tbia  state;  that  the 
plaintiff  is  a  poor,  hard-working  man,  re- 
spected by  his  neighbors,  and  filling  ofllces 
of  trust  and  responsibility,  to  wit  constable 
and  postmaster;  that  being  charged  with  an 
offense  of  the  grave  character  above  referred 
to  Is  calculated  to  injure  him  in  hia  standing 
In  the  community,  and  especially  when  used 
t)y  a  person  of  the  standing  and  character 
of  tbe  defendant  who  Is  a  man  of  great 
wff.lfti  and  Influence;  that  the  charge  against 
plaintiff  was  made  Immediately  after  tbe  de- 


fendant had  lost  a  case  In  which  be  was  tbe 
plaintiff  and  the  plaintiff  was  tbe  defendant; 
that  the  defendant  was  merely  venting  bis 
malice  when  he  uttered  the  words;  that  the 
use  of  tbe  words,  under  tbe  circumstances 
and  with  this  motive,  was  an  aggravated  in- 
jury, both  in  the  act- and  in  the  intent  By 
amendment  the  plaintiff  allied  that  in  Au- 
gust, 1902,  the  defendant  in  a  certain  dis- 
course of  and  concerning  the  plaintiff,  in  tbe 
presence  of  Lott  Branch  and  other  good  and 
worthy  citizens,  falsely  said  of  and  coucern- 
Ing  the  plaintiff  the  following  false  and  ma'.i- 
clous  words:  "Bink  Powell  [meaning  tl;e 
plaintiff]  swore  a  lie,  and  I  will  proEecute 
him  when  tbe  grand  jury  meets."  Tbe  de- 
fendant filed  an  answer,  in  which  he  denied 
using  tbe  language  charged  in  tbe  petition. 
He  averred  that  all  that  he  said  of  the  plain- 
tiff was  in  bis  testimony  on  the  trial  of  the 
case  in  the  justice's  court,  so  far  as  be  recol- 
lected, and  he  did  not  use  the  langoage  cbar.;- 
ed,  or  anything  of  like  purport  and  what 
was  said  on  the  trial  was  without  malice, 
and  was  true.  It  is  also  averred  that  de- 
fendant stands  ready  to  prove  the  truth  of 
any  utterance  made  concerning  the  plaintUf 
on  that  day,  and  that  whatever  the  defendant 
said  was  privileged  and  made  In  g:ood  faith, 
with  a  view  to  protecting  his  own  Interest 
without  malice  and  with  no  purpose  what- 
ever to  injure  or  defame  tiie  plaintiff,  in 
an  amendment  to  the  answer,  tbe  defendant 
denied  that  be  used  the  language  stated  ia 
the  amendment  or  any  language  of  like  pnT- 
port,  to  Lott  Branch  or  in  his  presence,  or 
in  tbe  presence  or  hearing  of  any  pers<^n 
whatever,  and  here  reiterated  the  statement 
made  In  the  original  answer,  that  whatever 
the  defendant  said  to  Lott  Branch,  or  any 
other  person,  was  true,  and  said  in  good  faith 
and  with  a  view  to  preserving  the  testimony 
to  be  used  in  a  then  contemplated  prosecu- 
tion of  the  plaintiff.  The  trial  resulted  In  a 
verdict  In  favor  of  the  plaintiff  for  $2.0(>0. 
and  the  defendant  assigns  error  upon  the 
overruling  of  the  motion  tor  a  new  triaL 

T.  R.  Perry  and  J.  H.  Tipton,  for  plaintiff 
in  error.  Sam  8.  Bennet,  Claude  Payton,  and 
Frank  Park,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  tbe  facts  ss 
above).  1.  One  ground  of  the  motion  for  t 
new  trial  assigns  error  upon  tbe  refusal  of 
the  Judge  to  continue  the  case.  Tbe  con^ 
plete  showing  for  tbe  continuance  is  not  set 
out  in  the  ground ;  but  for  the  evidence  in- 
troduced on  the  showing  reference  Is  made 
to  the  brief  of  the  evidence  filed  In  tbe  ca^e. 
Under  repeated  rulings  of  this  court,  this 
ground  cannot  be  considered.  This  court  will 
not  consider  an  assignment  of  error  in  a 
ground  of  the  motion  for  a  new  trial  wbicli 
is  not  complete  in  itself,  or  which  may  n~-t 
be  rendered  complete  by  an  exhibit  to  tbe 
motion  Itself.  It  is  not  permissible  to  refer 
to  the  brief  of  the  evidence,  or  other  parts 
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of  tbe  record,  In  order  to  complete  the  ground 
of  tbe  motion. 

2.  Anotber  ground  of  tbe  motion  complain- 
ed of  the  mllng  of  tbe  Judge  allowing  tbe 
amendment  to  tbe  petition.  An  assignment 
of  error  of  this  character  cannot  properly  be 
made  a  ground  of  a  motion  for  a  new  trial. 
It  is  only  necessary  to  cite  one  of  the  more 
recent  cases  on  this  question.  Lowery  t. 
Idleson,  117  Ga.  778,  45  S.  E.  51. 

3.  Another  ground  of  the  motion  for  a  new 
trial  assigns  error  upon  tbe  Judgment  over- 
ruling tbe  demurrer  to  the  petition  and  mo- 
tion to  dismiss  tbe  same.  Such  a  ruling 
cannot  properly  be  made  a  ground  of  a  mo- 
tion for  a  new  trial.  It  Is  only  necessary  to 
cite  one  of  the  more  recent  decisions  on  tbe 
question.  Willis  v.  Harrell,  118  Ga.  906, 
45  S.  E.  794  (1). 

4.  Error  Is  assigned  upon  the  refusal  of 
the  Judge  to  allow  the  defendant  to  prove, 
by  himself,  -when  be  was  on  tbe  stand,  that 
he  was  72  years  of  age.  The  court  rejected 
this  testimony,  upon  the  ground  that  It  was 
Irrelevant.  The  contention  Is  that  the  evi- 
dence should  have  been  admitted  to  be  con- 
sidered by  the  Jury  on  tbe  question  as  to 
whether,  considering  the  age  of  the  defend- 
ant In  connection  with  the  other  circumstan- 
ces in  the  case,  tbe  words  nttered  by  him 
were  uttered  with  malice,  or,  as  contended 
by  tbe  defendant,  In'  good  faith,  and  for  tbe 
purpose  of  enforcing  a  criminal  law  in  a 
matter  where  he  was  interested.  While  we 
do  not  think  that  it  would  have  been  erro- 
neous for  tbe  Judge  to  admit  the  testimony, 
still  we  do  not  think  that  his  refusal  to  do 
BO  was  an  error  of  such  a  character  as  would 
necessarily  require  the  granting  of  a  new 
trial.  The  defendant  was  before  the  Jury. 
They  could  Jndge  themselves  as  to  bis  con- 
dition, both  mental  and  physical;  and  these 
were  proper  matters  for  them  to  take  into 
consideration.  Tbe  exact  number  of  years 
that  he  had  lived  would  not  have  aided  them 
materially  in  determining  whether,  from, bis 
condition,  mental  and  physical,  and  his  tem- 
perament, as  Indicated  by  bis  manner  and 
testimony,  the  charge  made  against  the  plain- 
tiff was  likely  to  have  been  malicious  or 
made  in  good  faith.  The  important  elements 
in  tbe  case  were  before  the  Jury;  that  Is, 
the  general  appearance  of  the  man,  the  state 
of  bis  mind  and  body,  and  his  temperament, 
as  indicated  by  what  he  said  and  tbe  manner 
in  which  It  was  said.. 

5.  Tbe  original  petition  alleged  the  words  to 
be,  "S.  A.  Powell  swore  a  lie,"  and  that  they 
were  nttered  on  August  2, 1903.  These  words 
standing  alone  would  import  the  crime  of 
false  swearing  rather  than  perjury.  Smith 
▼.  Wright,  55  Ga.  218.  But  it  is  also  alleged 
that  the  words  were  uttered  immediately 
after  the  trial  of  a  case  between  the  parties, 
and  the  Inference  Is  that  the  plaintiff  had 
testified  as  a  witness.  The  words  of  the  char- 
acter Indicated,  nttered  In  such  drcnmstan- 


ces,  would  be  equivalent  to  a  charge  of  per- 
jury. The  amendment  alleged  the  words 
spoken  were:  Powell  "swore  a  He,  and  I 
will  prosecute  him  when  tbe  grand  Jury 
meets."  These  words  Import  the  offense  of 
false  swearing,  and  there  Is  nothing  to  Indi- 
cate what  were  the  circumstances  In  which 
they  were  uttered.  The  witness  Branch  tei?ti- 
fled  that  be  was  tbe  Justice  who  tried  the 
case  between  the  parties,  and  that  when  Glllis, 
who  had  lost  the  case,  paid  the  costs,  he  said 
that  Powell  swore  a  He,  and  wanted  him  "to 
bear  it  in  mind,"  but  he  did  not  say  anything 
about  the  grand  Jury.  Another  witness,  Tay- 
lor, testified  that,  soon  after  tbe  trial  In  the 
Justice's  court,  GilHs  said  to  him  that  Powell 
swore  a  lie,  and  be  was  going  to  get  a  bill 
against  him  when  the  grand  Jury  met.  Hall, 
a  constable,  testified  that  be  was  present 
when  GilUs  paid  the  costs  to  Branch,  and 
be  heard  him  say  to  Branch  that  Powell  liad 
sworn  falsely  and  he  was  going  to  prosecute 
him,  and  that  be  wanted  Branch  to  bear  in 
mind  what  Powell  bad  sworn.  Tbe  defend- 
ant testified  that  be  remembered  the  conver- 
sation with  the  Justice  of  the  peace,  and  that 
be  intended  to  have  the  plaintiff  arrested  for 
perjury,  and  he  told  tbe  Justice  to  be  sure 
and  keep  in  mind  what  the  plaintiff  had  tes- 
tified. He  also  swore  that  be  presented  the 
case  to  the  grand  Jury,  but  they  did  not  act 
on  It  He  said  that  to  tbe  best  of  his  recol- 
lection be  told  the  Justice  that  he  Intended  to 
prosecute  the  plaintiff  for  perjury,  and  he 
wanted  him  to  keep  fresh  In  his  mind  all. of 
the  testimony  in  the  case;  that  he  did  not 
want  to  Injure  anybody,  but  that  the  plain- 
tiff certainly  owed  him  on  the  notes  that  he 
had  sued  on.  He  denied  having  any  conver- 
sation with  tbe  witness  Taylor.  It  appears, 
from  tbe  evidence,  that  in  tbe  suit  In  the 
Justice's  court  tbe  plaintiff  In  the  present 
case  was  tbe  defendant,  and  that  be  swore 
that  he  had  paid  the  notes.  That  he  had  not 
paid  them  with  money  is  now  admitted;  but 
It  is  claimed  that  what  was  meant  by  payment 
In  the  testimony  thus  delivered  was  a  transac- 
tion between  the  plaintiff  and  defendant, 
which  was  Incomplete  at  tbe  time  of  the  trial, 
but  which  one  party  considered  as  satisfying 
the  obligation  and  tbe  other  party  did  not. 
The  evidence  is  of  such  a  character  as  to  au- 
thorize a  finding  that  each  side  could  be  hon- 
estly mistaken  In  their  statement  when  one 
swore  that  the  notes  were  paid  and  the  other 
that  they  were  not.  There  could  have  been  an 
honest  dlfCerence  of  opinion  as  to  the  legal  ef- 
fect of  tbe  transaction  as  it  stood  on  that  day. 
While  all  the  evidence  Indicates  that  tbe  plain- 
tiff in  the  present  case,  when  be  swore  that  he 
had  paid  tbe  notes,  was  mistaken,  and  the 
notes  were  not  paid,  the  effect  of  the  charge 
made  by  the  defendant  against  the  plaintiff, 
when  he  said  tbat  be  swore  to  a  lie  in  the 
trial,  was  that  he  had  committed  willful  per- 
jury.   And  there  was  evidence  in  the  pres- 
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ent  case  from  which  the  Jury  could  find  that 
the  testimony  of  the  witness,  although  not 
true,  was  not  willfully  false.  When  the 
character  of  the  words  uttered  and  the  cir- 
cumstances In  which  they  were  spoken  are 
considered,  the  effect  of  the  words  was  to 
charge  the  plaintiff  with  the  crime  of  per- 
Jurj.  Bryan  v.  Gnrr,  27  Ga.  878;  Salmons 
V.  Talt,  31  Ga.  676;  Brown  y.  Hanson,  53 
Ga.  632.  To  utter  of  another  words  which 
Impute  to  him  a  crime  punishable  by  law 
Is  slander,  and  the  wrong  thns  committed  Is 
actionable  without  proof  of  special  damage. 
ClT.  Code  1895,  S  383.  From  motives  of  pub- 
lic policy,  however,  the  law  will  soroetlmes 
relieve  a  person  who  makes  a  false  charge 
against  another  from  liability  for  damages. 
Communications  which  would  otherwise  be 
slanderous  are  protected  as  privileged.  If  made 
In  good  faith  and  In  the  prosecution  of  an  In- 
quiry regarding  a  crime  which  has  been  com- 
mitted, and  for  the  purpose  of  detecting  and 
bringing  to  punishment  the  criminal.  Chap- 
man T.  Battle,  124  Ga.  574,  62  S.  B.  812. 
There  Is  no  crime  known  to  the  law  which  Is 
more  odious  than  the  crime  of  perjury,  and 
the  law  authorizes  a  prosecution  for  this  of- 
fense, as  well  as  all  others,  either  at  the  in- 
stance of  the  person  aggrieved  or  any  other 
citizen  who  may  be  Interested  in  the  preser- 
vation and  maintenance  of  the  law.  There- 
fore, In  a  well-deflned  case,  where  It  appears 
that  the  words  were  uttered  In  good  faith 
and  for  the  sole  purpose  of  bringing  to  pun- 
ishment the  supposed  perjurer,  and  the  ele- 
ment of  malice  Is  not  at  all  present,  and  the 
communication  Is  made  at  a  time  and  place 
and  to  a  person  when  all  the  circumstances 
Indicate  purely  an  Intention  to  vindicate  the 
law;  one  who  makes  a  statement  which  may 
afterwards  develop  to  be  false  will  be  pro- 
tected, and  not  rendered  liable  to  be  mulcted 
In  damages.  But  one  who  Intends  to  prose- 
cute another  for  the  crime  of  perjury  must 
make  known  his  intentions  In  reference  to 
the  same  at  a  time  and  place  and  to  persons 
that  are  proper.  If  made  at  other  times  and 
other  places  and  to  other  persons,  the  com- 
munication Is  made  at  bis  peril ;  and,  if 
what  Is  stated  Is  false,  be  must  bear  the 
consequences  resulting  from  the  slander. 
See,  in  this  connection,  Atlanta  News  Pub. 
Co.  T.  Medlock,  123  Ga.  714,  51  S.  E.  756,  8 
li.  R.  A.  (N.  S.)  1189 ;  Holmes  v.  Cllsby,  121 
Ga.  241,  48  S.  B.  934,  104  Am.  St.  Rep.  103; 
Sheftall  V.  Central  of  Ga.  Ry.  Co.,  123  Ga. 
689,  51  S.  E.  646.  Whether  the  communica- 
tion Is  made  at  a  proper  time  and  proper 
place  and  to  a  proper  person  Is  a  question  for 
the  jury  In  the  particular  case.  If  the  time 
and  place  are  not  proper,  there  Is  no  privi- 
lege. If  the  person  Is  not  one  to  whom  the 
communication  is  necessary  to  be  made  to  ef- 
fectuate the  purpose  of  vindicating  the  law, 
there  Is  no  privilege.  If  the  time  and  place 
and  person  are  all  appropriate,  but  the  man- 


ner and  form  of  the  communication  are  such 
as  to  indicate,  not  a  desire  to  vindicate  the 
law,  but  to  Injure  and  defame  tbe  person 
whose  name  Is  disclosed  In  the  comiucnica- 
tlon,  the  privll^e  does  not  exist.  The  privi- 
lege is  given  by  the  law  for  a  wise  parpose, 
and  the  law  will  not  tolerate  its  being  used 
to  vent  the  malice  of  any  Individual,  even 
though  he  may  be  one  who  thinks  he  ha» 
been  grievously  wronged. 

0.  Tbe  Judge  charged  the  Jury:  "Yoa  Iiave 
the  right  to  show  that  the  language  was- 
used  by  admissions  or  confessions  either  la 
the  pleadings  or  from  the  witnesses."  Tbe 
error  assigned  upon  tbe  charge  la  that,  a» 
there  were  no  admissions  in  the  pleadings, 
it  was  misleading  to  the  Jury  and  prejudicial 
to  the  defendant.  The  answer  and  amended 
answer  each  denied  that  tbe  defendant  bad 
uttered  the  words  charged  in  tbe  petition, 
or  any  words  of  like  Import  It  is  true  tttat 
the  answer  alleged  that  tbe  defendant  was 
ready  to  prove  the  truth  of  any  woida  tbat 
may  have  been  spoken  by  him  on  tbe  day 
of  tbe  trial  In  the  Justice's  court,  but  Vbere 
was  no  evidence  as  to  any  words  spokoi 
on  that  day.  Properlty  construed,  we  do  not 
think  that  tbe  answer  contained  any  admis- 
sion tbat  tbe  words  charged  in  the  petition 
were  uttered  by  the  defendant  In  tbe  cir- 
cumstances of  the  present  case^  we  are  of 
tbe  (pinion  that  this  erroneous  interpreta- 
tion of  the  plea  was  prejudicial  to  the  de- 
fendant 

7.  The  judge  dtiarged  the  Jury:  "In  con- 
sidering that  question  [the  question  as  to 
whetber  the  defendant  used  the  language 
tbat  he  Is  shown  to  have  used  bona  fide,  in 
an  effort  to  preserve  the  testimony  of  the 
witnesses  with  a  view  to  Instituting  criminal 
prosecution  against  tiie  plaintiff],  gentlemen, 
you  win  take  Into  consldnation  the  nature 
of  the  crime  charged  against  the  plaintiff, 
see  what  the  nature  of  It  was,  and  see  wheth- 
er the  evidence  shows  that  tbe  plaintiff  real- 
ly did  commit  any  crime;  see  whetber  lie. 
the  defendant  liad  the  knowledge  of  wheth- 
er the  plaintiff  tiad  really  committed  tbe 
crime  of  perjury:  see  whether  It  rested  with 
the  defendant  in  this  case,  or  whether  be — so 
as  to  determine — see  whether  he  had  person- 
al knowledge  of  it  or  wiiether  he  didn't  have 
personal  knowledge  of  It,  so  as  to  see  w^heth- 
er  he  was  acting  in  good  faith,  bona  fide,  in 
good  faith,  Intending  to  Institute  a  prosecu- 
tion against  the  defendant  for  perjury,  or 
whether  he  was  simply  using  that  as  a 
slander  to  perpetrate  the  slanderous  words 
or  defame  the  character  of  the  plaintiff." 
This  charge  is  assigned  as  error  for  various 
reasons,  but  It  Is  only  necessary  to  refer  to 
the  assignment  setting  up  tbat  tbe  effect  of 
tbe  charge  was  to  deprive  the  defendant  of 
his  main  defense,  that  of  privileged  commu- 
nication. The  jtidge.  In  effect  says  that 
Glllls  would  not  be  protected  under  bis  plek 
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of  privilege  unless  Pow<>II  bad  really  com- 
mitted the  crime  and  Glllis  had  personal 
knowledge  of  it.  The  plea  of  privilege  Is 
broader  than  this.  If  GlUls  had  no  personal 
knowledge  In  reference  to  the  matter,  bnt 
honestly  and  In  good  faith  believed  that 
Powell  was  gnllty  of  perjnry,  and  there  were 
reasonable  and  probable  grounds  upon  which 
to  base  this  belief,  and  he  took  steps  to  In- 
augurate a  prosecution  with  no  other  pur- 
pose than  a  vindication  of  the  law,  words 
spoken  by  blm  at  proper  times  and  places 
and  to  prot>er  persons,  for  the  sole  purpose 
of  effectuating  the  prosecution,  would  be 
privileged,  even  though  It  should  finally  de- 
velop that  Powell  was  innocent..  There  Is 
in  this  charge,  and  also  in  some  other  por- 
tions of  the  charge,  an  indication  that  the 
Judge  bad  construed  the  answer  as  in  the 
nature  of  a  plea  of  Justification,  and  some 
of  the  instructions  place  upon  the  defendant 
the  onerous  burden  resulting  from  such  a 
plea.  As  we  construe  the  answer,  it  con- 
tained both  a  general  denial  and  a  plea  of 
privilege.  It  is  true  that  these  are  inconsist- 
ent, but  that  Is  permissible  under  our  prac- 
tice. The  defendant.  In  effect,  says:  "I  do 
not  remember  what  I  said,  but  I  did  not  say 
what  is  charged,  and  whatever  I  did  say 
was  solely  for  the  purpose  of  preserving  evi- 
dence to  effectuate  -a  prosecution  for  crime." 
The  plea  of  privilege  should  have  set  forth 
the  words  admitted  to  have  been  used,  and 
then  alleged  the  circumstances  showing  that 
they  were  privileged;  but  this  defect  was 
one  that  was  subject  only  to  specia)  demur- 
rer, and  the  Judge  did  not  err  in  submitting 
the  defense  of  privilege  to  the  Jury.  In  fact, 
it  would  have  been  erroneous  to  do  other- 
wise, as  the  evidence  under  the  plea  had 
been  admitted  without  objection.  Bryan  t. 
Gurr,  27  Ga.  37a 

We  think  the  errors  above  referred  to  are 
such  as  to  require  a  reversal  of  the  judg- 
ment, in  order  that  the  defendant  amy  re- 
ceive the  full  benefit  of  his  plea  of  privilege. 
If,  on  another  trial,  it  should  appear  that 
the  defendant  bad  probable  cause  to  institute 
a  prosecution  of  Powell  tor  perjury,  and 
what  he  said  In  reference  to  his  testimony 
at  the  trial  In  the  Justice's  court  was  said 
in  good  faith  and  without  malice,  and  to  the 
proper  persons,  at  proper  times  and  places, 
be  would  be  entitled  to  a  verdict  in  bis  fa- 
vor. On  the  oth«r  hand.  If  It  should  appear 
that  be  was  animated  by  malice  in  his  state- 
ments, the  plaintiff  would  be  entitled  to  re- 
cover. There  are  assignments  of  error  up- 
on the  charge  other  than  those  that  have 
been  commented  upon,  but  we  do  not  con- 
sider it  necessary  to  discuss  them  In  detail. 
From  what  has  been  said  it  can  be  readily 
seen  whether  any  of  these  Instmctlons  will 
be  appr(q;>riate  to  the  case  on  another  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


ROBERT  R.  SIZEK  &  CO.  v.  O.  T.  MEL- 
TON &  SONS. 

(Supreme  Court  of  Georgia.    Oct.  5,   1907.) 

h  Rkferenck  —  Rkpobt  —  Exceptions  — 
Amendment. 

Since  the  passage  of  the  act  of  1894  (Civ. 
Code  1895,  i  4589),  requiring  ezcpptions  to  an 
auditorV  report  to  be  filed  within  20  days,  if  an 
amendment  can  be  allowed  at  all  after  the  ex- 

Siratlon  of  that  time  so  as  to  add  a  new  and 
istlnct  exception  to  those  already  made,  it 
wonid  at  least  be  necessary  to  show  some  good 
and  sufficient  reason  why  the  exception  was  not 
filed  with  the  others  in  due  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reference,  (  159.] 

2.  Same. 

No  such  reason  appears  in  the  present  case. 

3.  EviOENCB  —  Admission  —  Intebsoqato- 

BIE8— ANSWEBS— DinTRENT   CASE. 

A  party's  answer  to  interrogatories  are  evi- 
dence  against   him  as  admissions,   though   the 
interrogatories  may  belong  to  a  different  case. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  g{  739-743.] 

4.  DiscovEBT— Answebs  to  Intsbboqatobies 
—Admission. 

The  mere  fact  that  a  corporation  sued  ont 
interrogatories  for  its  "vice  president  and  south- 
ern manager"  in  one  case  would  not  of  itself 
render  his  answers  admissible  in  another  case 
as  admissions  of  the  company ;  and  this  is  spe- 
cially true  where  it  did  not  appear  that  they 
were  introduced  in  evidence  by  the  principal. 

5.  Witnesses  — Rkfbbshino  Recollection- 
Memobandtjm. 

A  witness  may  refresh  and  assist  his  memory 
by  the  use  of  a  written  instrument  or  memoran- 
dum, provided  he  finally  speaks  from  his  recol- 
lection thns  refreshed,  or  is  willing  to  swear 
positively  from  the  paper.  In  order  to  swear 
positively  from  the  paper,  it  is  essential  that  the 
witness  should  at  some  time  have  had  personal 
knowledge  of  the  correctness  of  the  memoran- 
dum. 

[Eld.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  §§  8G8-892.] 

6.  Same  —  Subfcena  Ddces  Tecum  —  Suffi- 

OIENCT. 

If  a  subpoena  duces  tecum  was  served  in  a 
case  pending  before  an  auditor,  and  the  papers 
called  for  were  produced  and  used  in  evidence, 
the  snfiiciency  of  the  subptena  to  require  the 
production  and  the  ruling  of  the  auditor  on  that 
subject  became  immaterial  questions. 

7.  Sales— Contract  to  Dkliveb  —  Bbeaoh — 
Measttrk  or  Damaoes. 

The  general  rule  is  that  the  measure  of 
damages  recoverable  of  a  seller  for  failure  to 
deliver  goods  sold  is  the  difference  between  the 
contract  price  and  the  market  value  at  the  time 
and  place  for  delivery ;  and  it  is  incumbent  on 
one  who  seeks  to  recover  such  damages  to  sub- 
mit evidence  as  to  the  market  price  at  the  time 
and  place  for  delivery,  in  order  to  recover  com- 
pensatory damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  K  1174-1201.) 

8.  Same— Absence  of  Mabket  Valtie. 

To  this  general  role  as  to  the  measure  of 
damages  there  are  some  exceptions,  as,  for  in- 
stance, growing  out  of  contracts  in  relation  to 
the  sale  or  furnishing  of  things  which  are  not 
dealt  with  in  the  market,  and  have  no  market 
price  in  the  ordinary  sense  of  that  term,  or  con- 
tracts in  regard  to  the  manufacture  of  certain 
articles. 

[Ed.  Note.— For  cases  in  point,  see  Cmt  Dig. 
vol.  43,  Sales,  i  1182.] 
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9.  Sauk. 

It  cannot  be  held  as  matter  of  law  that  the 
lumber,  the  snip  of  which  is  involved  in  the 
present  case,  had  no  market  valne,  and  tiiat  the 
auditor  erred  in  referring  to  the  market  value  in 
considering  the  measure  of  damages. 

10.  RefEBERCE— RePOBT— lUUAIEBIAL  EbBOBS. 

Where  it  was  found  in  an  auditor's  report 
that  a  seller  was  not  liable  at  all  for  alleged 
breaches  of  contracts  to  deliver  lumber,  if  this 
finding  should  be  affirmed,  inaccuracies  in  his 
report,  in  discussing  what  would  have  been  the 
measure  of  damages  if  the  liability  had  existed, 
would  be  immaterial. 

11.  TRIAIr-MlBCONDUCT     OP    JTJBT— VEBDXCT— 

Publication — Objections— Waivkb. 

WTiere,  in  a  civil  case,  after  the  judge  had 
concladed  his  charge  to  the  jury,  by  agreement 
of  counsel  he  instructed  the  sheriff  that,  if  the 
jury  found  a  verdict  by  a  certain  hour,  the 
judge  and  counsel  should  be  notified,  and  that 
the  court  would  reconvene  to  receive  the  verdict, 
but,  if  it  should  be  found  after  that  hoar,  they 
should  prepare  a  sealed  verdict  and  disperse  for 
the  night,  and  the  verdict  should  be  returned  in- 
to court  on  the  following  day,  and  where  the 
jury  found  a  verdict  l)efore  tiie  hour  designated 
in  the  fudge's  instructions,  but  without  com- 
municating with  the  court  or  counsel,  sealed  it 
up,  delivered  it  to  the  clerk,  and  dispersed,  and 
the  verdict  was  returned  into  court  on  the  fol- 
lowing morning,  the  jury  were  called  into  the 
box.  and  in  their  presence  and  that  of  the  court 
and  counsel  the  verdict  was  pul>lished  by  the 
clerk,  if  counsel  knew  the  facts,  it  was  incum- 
bent on  them  to  object  to  the  reception  and  pub- 
lication of  the  verdict  before  it  was  done.  U 
they  failed  to  do  so.  It  was  a  waiver  of  the 
irregularity. 

12.  Writ  of  Erbob— Review. 

None  of  the  other  rulings  complained  of 
require  a  reversal. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Appling  Coun- 
ty-; T.  A.  Parker,  Judge. 

Action  by  O.  T.  Melton  &  Sons  against 
Robert  R.  Sizer  &  Co.  From  a  judgment  in 
favor  of  plaintiff,  defendant  brings  error  on 
separate  bills  of  exceptions.    Reversed. 

O.  T.  Melton  &  Sons  sued  out  an  attacb- 
ment  against  Robert  R.  Slzer  &  Co.,  a  cor- 
poration of  the  state  of  New  York.  The  dec- 
laration in  attachment  alleged,  in  brief,  as 
follows:  During  the  year  1901  Robert  R. 
Slzer,  doing  business  under  the  name  and 
style  of  Robert  R.  Slzer  &  Co.,  was  engaged 
in  buying  and  selling  lumber,  and  shipping 
it  from  the  port  of  Brunswick,  Oa.,  and  hnd 
an  office  in  that  city.  While  so  engaged,  the 
plaintiffs  entered  into  certain  contracts  with 
the  defendant  for  tbe  manufacture,  sale,  and 
delivery  of  certain  lumber.  Tbe  agreements 
wei:e  originally  entered  into  verbally  with 
Sizer,  doing  business  under  the  name  of  Rob- 
ert R.  Slzer  &  Co.,  during  tbe  latter  part  of 
the  year  1901.  On  or  about  January  1,  1902, 
Robert  R.  Sizer,  without  tbe  knowledge  of  or 
notice  to  tbe  plaintiffs,  surreptitiously,  clan- 
destinely, and  with  intent  to  cheat  and  de- 
fraud tbe  plaintiffs,  incorporated  tbe  business 
under  the  laws  of  New  York  under  the  same 
name  and  style  as  tbat  which  he  had  been 
using  previously.  No  change  in  letterheads 
or  stationery  was  made,  so  as  to  put  tbe 


public  on  notice  of  any  Incorporation.  Plain- 
tiffs did  not  know  of  tbe  fact  of  tbe  incor- 
poration. Tbe  company  gave  written  orders 
for  the  lumber  under  tbe  same  luune  and 
style,  and  the  plalntifls  furnished  it.  The 
corporation,  having  thus  ordered  tbe  Inmlter, 
received,  used,  and  converted  it  Defendant 
only  paid  for  a  part  of  the  lumber  so  furnish- 
ed, leaving  a  balance  due  of  $1,665.45.  Subse- 
quently to  tbe  delivery  of  the  lamt>er  tbe 
plaintiffs  learned  tbat  Sizer  bad  transferred 
his  business  to  Robert  R.  Sizer  &  Co..  as  a 
corporation,  including  all  existing  contracts 
and  liabilities  connected  witb  tbe  busings, 
which  were  assumed  and  accepted  by  tbe 
company.  After  January  1,  1902,  tbe  cor- 
poration was  tbe  only  person  engaged  In  the 
lumber  business  In  Brunswick  under  the 
name  and  style  stated.  It  was  alleged  In  a 
second  count  tbat  tbe  plaintiffs  sold  and  de- 
livered to  the  defendant  tbe  lumlier,  and  that 
tbe  defendant  accepted  it  at  tbe  prices  stat- 
ed. In  a  third  count  it  was  alleged  tbat  the 
plaintiffs  delivered  the  lumber  to  the  corpora- 
tion and  tbe  latter  received  It ;  tbat  it  was  of 
tbe  fair  market  value  of  the  prices  charged, 
as  set  out  in  an  exhibit ;  and  tbat  the  defend- 
ant made  certain  payments,  but  refused  to 
pay  the  balance.  Defendant  demurred  to  tbe 
declaration,  and  objected  to  tbe  amendments 
adding  counts.  Tbe  case  was  referred  to  an 
auditor.  He  found  In  favor  of  tbe  plalntiCs 
11,664.93  principal.  A  motion  was  made  to 
re-refer  tbe  case  for  fuller  report,  which  was 
overruled.  Exceptions  of  law  and  fact  were 
filed  by  the  defendant  It  was  allowed  to 
amend  by  adding  an  exception  of  law,  wblch 
complained  of  the  overruling  of  tbe  demur- 
rer. To  this  the  plaintiffs  excepted  pendente 
lite.  The  exceptions  of  law  were  overruled. 
Tlie  exceptions  of  fact  were  submitted  to  a 
jury,  w^bo  found  against  them.  Defendant 
moved  for  a  new  trial,  whldi  was  refused, 
and  It  excepted. 

Kay,  Rennet  &  Conyers,  for  plaintiff  In  er- 
ror. N.  J.  Holton  and  Harry  F.  Donwody. 
for  defendant  in  error. 

LUMPKIN,  3.  (after  stating  the  facts  as 
above).  In  musical  parlance,  this  case  may 
be  said  to  comprehend  a  theme  and  yaiia- 
ttons.  The  theme  is  tbe  question  of  tbe  lia- 
bility of  a  corporation  which  obtained  a  char- 
ter in  the  same  name  as  that  In  which  an 
individual  (preTiously  conducting  tbe  busi- 
ness) bad  agreed  to  buy  lumber,  gave  orders 
for  the  lumber  in  tbat  name,  without  any 
notice  of  change  to  tbe  vendors,  received  and 
used  it,  recognizing  the  prices  charged  as 
proper,  partly  paid  for  what  it  received,  and 
then  declined  to  pay  tbe  balance  due.  The 
principal  variation  arises  from  a  claim  of  re- 
coupment set  up  by  the  defendant  on  ac- 
count of  an  alleged  noncompliance  by  the 
plaintiffs  with  their  contracts  as  to  tbe  fur- 
nishing of  tbe  lumber.    Minor  Tariationa  In- 
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elude  a  motion  to  recommit  tbe  case  to  the 
auditor,  objections  to  amendments,  exceptions 
to  tbe  report,  a  motion  for  a  new  trial  after 
verdict  of  the  Jury  on  tbe  exceptions  of  fact, 
and  a  bill  of  exceptions  and  a  cross-bill  (all 
forming  a  sort  of  double  cbromatlc  scale,  ex- 
tending up  and  down,  with  the  addition  of 
a  few  extra  notes  beyond  tbe  26  which  would 
suffice  to  constitute  a  complete  double  scale). 
1,  2.  Tbe  auditor  to  whom  the  case  was 
referred  found  in  favor  of  tbe  plaintiffs. 
The  defendant  filed  exceptions  to  bis  report 
After  tbe  lapse  of  20  days,  an  amendment 
was  tendered,  making  an  additional  excep- 
tion. This  amendment  was  allowed  over  ob- 
jection, and  this  ruling  has  been  brought 
here  by  a  cross-bill  of  exceptions  filed  by  the 
defendant  in  error.  Tbe  ground  of  tbe  ex- 
ception was  as  follows:  Tbe  auditor's  re- 
port stated  that  "at  tbe  time  appointed  to 
take  testimony,  and  before  hearing  tbe  same, 
I  beard  argument  upon  tbe  demurrers  filed 
by  the  defendant,  and  I  overruled  the  demur- 
rers on  all  tbe  grounds  therein,  all  of  which 
is  a  matter  of  record  In  said  cause."  The  er- 
rors assigned  were  (a)  that  this  was  con- 
trary to  law;  (b)  because  there  is  no  record 
or  entry  made  by  the  auditor  overruling  suld 
demurrers;  (c)  because  there  could  be  no 
overruling  of  the  demurrers,  except  by  a  form- 
al order  signed  by  the  auditor  for  that  pur- 
pose; (d)  because  tbe  auditor  should  have 
found  in  favor  of  tbe  demurrers,  and  should 
have  passed  and  signed  an  order  sustaining 
eacb  and  all  of  tbe  grounds  thereof.  If  tbe 
auditor  failed  to  pass  on  some  necessary 
question,  the  proper  remedy  was  by  a  motion 
for  a  re-reference,  rather  than  by  exception 
to  tbe  report  Frlcker  v.  Americus  Improve- 
ment Co.,  124  Oa.  165,  62  S.  E.  05.  Tbe  au- 
ditor stated  in  liis  report  tbat  he  bad  over- 
ruled the  demurrers,  and  we  incline  to  think 
that  this  amounted  to  a  ruling  on  that  sub- 
ject. But  whether  It  did  or  not,  what  the 
auditor  did  was  Just  as  clear  and  complete 
when  be  filed  bis  report,  and  gave  notice  of 
It  as  It  -was  at  any  time  thereafter.  It  is 
very  doubtful  whether,  after  the  expiration 
of  the  20  days  allowed  by  law  for  filing  ex- 
ceptions, a  new  and  distinct  exception  can  De 
added  to  those  already  filed  by  way  of  amend- 
ment If  it  can  be  done  at  all,  such  an 
amendment  is  not  a  matter  of  course^  but 
some  good  and  sufficient  reason  must  be 
shown  for  Its  allowance.  To  permit  a  party 
to  file  a  formal  exception  to  an  auditor's  re- 
port within  20  days,  and  then  add  new 
grounds  of  exception  at  any  time  thereafter 
when  he  may  so  desire,  as  matter  of  right, 
would  practically  destroy  the  purpose  of  tbe 
statute.  Civ.  Code  1895,  8  4588;  Moss  v. 
Chappell,  126  Ga.  196,  199,  54  S.  Q.  968,  and 
citations.  Here  no  sufficient  reason  was 
shown  why  this  exception  should  not  have 
been  filed  in  due  time.  If  what  the  auditor 
did  was  erroneous  and  fnmisbed  ground  for 
exception,  it  was  Just  as  erroneous  when  he 
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did  it  as  It  ever  became.  The  presiding 
judge  erred  In  allowing  the  amendment ;  but 
he  corrected  the  error,  as  far  as  be  could, 
by  overruling  the  exception  and  adding  to 
bis  order  a  statement  that  tbe  demurrers 
themselves  were  overruled. 

8,  4.  In  another  case  than  tbat  oti  trial  the 
evidence  of  the  vice  president  and  southern 
manager  of  the  defendant  bad  been  taken  by 
interrogatories.  In  tbe  present  case  these 
interrogatories'  and  answers  were  offered  by 
tbe  plaintiffs  to  show  admissions  of  material 
facts.  Objection  was  made  to  this  evidence, 
but  It  was  overruled,  and  this  furnished  a 
grouud  of  exception  to  tbe  auditor's  report 
"A  party's  answers  to  iuterrogatories  are 
evidence  against  blm  as  admissions,  tbougb 
the  interrogatories  may  belong  to  a  different 
case."  Whitlock  v.  Crew,  28  Ga.  289  (3); 
Maxwell  v.  Harrison,  8  Ga.  61,  52  Am.  Dec. 
385  (5).  Tbe  Interrogatories  and  answers  of-  ' 
fered  in  this  case  were  not  those  of  a  party, 
but  of  an  officer  and  agent  of  a  corporation 
taken  in  another  case.  For  tbem  to  be  ad- 
missible against  tbe  principal,  it  must  be  on 
one  of  two  theories — either  because  the  agent 
had  authority  to  make  the  admissions  for  his 
principal,  or  else  because  his  testimouy  was 
taken  and  so  dealt  with  by  the  corporation  as 
to  become  a  quasi  admission  by  It  Testify- 
ing as  a  witness  in  a  lawsuit  is  no  part  of 
the  res  gestte  of  tbe  transaction  Involved  In 
the  litigation,  and,  as  a  general  rule,  the  dec- 
larations of  an  agent,  to  affect  his  principal, 
must  be  a  part  of  the  res  gestae.  Savannah, 
Florida  &  Western  Ry.  Co.  v.  Flannagan,  82 
Ga.  580  (5),  587.  r)88,  9  S.  E.  471,  14  Am.  St. 
Rep.  183.  The  title  of  vice  president  does  not 
In  itself  Imply  authority  to  make  admissions 
for  a  corporation.  The  title  of  southern  man- 
ager may  imply  authority  to  manage  business 
in  the  south.  But  testifying  as  a  witness  Is 
not  such  a  normal  part  of  the  lumber  busi- 
ness as  that  testimony  given  by  him  as  a  wit- 
ness Is  Impliedly  an  admission  of  the  lumber 
company.  The  decision  in  Krogg  v.  Atlanta 
&  West  Point  Railroad,  77  Ga.  202,  4  Am.  St 
Rep.  77,  probably  went  as  far  as  any  case  In 
this  state  on  the  admissions  of  an  agent  It 
has  been  since  criticised,  explained,  and  dif- 
ferentiated. Carroll  v.  East  Tenn.  Ry.  Co., 
82  Ga.  452,  476,  10  S.  K.  163,  6  L.  R.  A.  214; 
Electric  Ry.  Co.  v.  Carson,  98  Oa.  652,  27  S. 
E.  156:  Chattanooga  R  Co.  v.  Llddell,  85 
Oa.  492,  11  S.  E.  853,  21  Am.  St  Rep.  169. 
In  the  Krogg  Case  the  statement  of  tbe  gen- 
eral manager  was  said  to  have  l>een  'made 
while  acting  in  the  line  of  his  duty.  And  so 
likewise  of  the  president  in  Imboden  v.  Eto- 
wah Mining  Co.,  70  6a.  86  (12c).  In  Dobbins 
r.  Pyrolusite  Manganese  Co.,  75  Ga.  430,  the 
admission  of  the  president  was  apparently 
made  in  connection  with  the  business  of  tbe 
company.  On  the  other  theory,  tbe  matter 
might  be  disposed  of  by  saying  that  it  was 
stated  in  tbe  record  tbat  tbe  interrogatories 
were  sued  out  In  another  case,  but  it  was  not 
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shown  that  th^  were  introduced  in  evidence 
by  tbe  corporation,  and  the  mere  suing  out 
by  a  party  of  tbe  interrogatories  or  taking 
the  depositions  of  a  witness  does  not  render 
them  admissible  against  him  as  an  implied 
admission  in  a  subsequent  litigation.  Hovey  v. 
Hoyey,  9  Mass.  216;  Hallett  v.  O'Brien,  1 
Ala.  S8S,  589.  But,  had  it  appeared  that 
they  were  Introduced  on  the  former  trial, 
would  tbiB  alone  bare  made  them  admissible? 
We  tbinlf  not  If  a  party  makes  an  express 
admission,  or  If  be  expressly  states  that  a 
certain  piece  of  evidence  given  by  another  is 
correct,  it  may  be  Introduced  against  him. 
The  ground  on  which  the  admissibility  of  im- 
plied admissions  rests  is  this :  If  the  conduct 
of  a  party  Is  such  as  to  amount  to  or  imply 
an  admission,  this  may  be  shown;  thus  If  one 
conceals  evidence,  or  seeks  to  bribe  a  wit- 
,  ness,  or  remains  silent  when  he  should  deny 
a  statement,  or  the  like.  And  so,  in  a  law- 
suit, If  one  knowingly  offers  a  particular 
statement  for  a  specific  purpose,  he  may  impli- 
edly make  it  his  own  admission.  But  a  liti- 
gant does  not  by  Implication  approve  and 
adopt  as  his  ovm  all  statements  in  deposi- 
tions, testimonies,  and  affidavits  offered  In  his 
behalf,  so  that  afterwards  they  may  be  used 
against  him  as  admissions.  Such  a  rule 
would  breed  great  confusion,  and  tend  to 
hamper,  rather  than  aid,  the  free  Investiga- 
tion of  questions  Involved  in  litigation.  A 
party  may  often  prove  some  facts  by  one  wit- 
ness and  others  by  another.  The  two  may 
not  coincide  in  some  respects.  Has  he  ad- 
mitted both  ways?  He  may  not  impeach  his 
own  witness,  unless  entrapped  by  him,  but 
may  show  that  the  facts  are  different  from 
the  statement  of  the  witness.  Civ.  Code  1895, 
{  6^0;  Moultrie  Repair  Co.  v.  Hill,  120  Ga. 
730,  48  8.  B.  148  (8). 

In  Richards  v.  Morgan,  4  Best  &  Smith, 
641,  660,  et  seq.  (10  Jur.  N.  S.  659,  664),  is  an 
able  and  elaI>orate  discussion  of  tbe  subject 
by  Cockbum,  O.  J.  He  declared  that  merely 
calling  a  witness  does  not  rmder  all  he  says 
admissible  against  the  party  calling  him; 
and,  After  reviewing  previous  cases,  said:  "It 
would  be  in  tbe  highest  degree  unreasonable 
to  suffer  the  party  using  tbe  evidence  to  be 
affected  by  that  portion  which  he  may  have 
repudiated  or  disregarded,  on  the  ground  that 
the  statements  of  the  witness  must  be  tak- 
en to  be  his.  Bearing  In  mind  that  the  true 
ground  on  which  such  evidence  is  admissible 
Is  tb^t  a  party  seeking  to  estAbiish  a  fact 
by  evidence  In  a  court  of  Justice  must  be  tak- 
en to  assert  tbe  fact  if  he  so  seeks  to  prove, 
it  seems  to  me  to  follow,  on  tbe  one  hand, 
that  oral  evidence, -so  far  as  it  shall  appear 
to  have  been  used  to  establish  a  specific  fact, 
will  be  evidence  against  the  party  using  it, 
as  an  assertion  of  that  fact;  and,  on  tbe 
other,  that  written  evidence  will  be  admissible 
against  the  party  using  It  In  a  subsequent 
proceeding  with  a  different  party,  not  for  tbe 
purpose  of  proving  all  the  statements  it  may 


contain,  but  only  so  far  as  it  shall  appear 
to  have  been  used  to  establish  a  given  fact 
or  facts.  It  is  not  because  a  witness  maj 
Iiave  been  called  or  a  deposition  may  have 
been  used,  that  all  the  statements  made  are 
to  be  considered  as  having  been  adopted  by 
the  party  using  the  evidence.  In  order  t* 
render  this  species  of  evidence  admissible  as 
the  assertion  of  a  particular  fact  by  the 
party  using  it,  it  must  appear,  either  from 
the  evidence  itself,  or  from  the  extrinsic  cir- 
cumstances, that  it  was  used  for  tbe  porpoee 
of  proving  such  fact"  Crompton,  J.,  con- 
curred in  the  judgment  Blackburn,  J.,  dis- 
sented. A  simple  illustration  may  make  the 
position  clearer:  On  a  trial,  suppose  a  ques- 
tion involved  is  whether  tbe  defendant  was 
at  the  city  of  A.  on  a  given  data  He  intro- 
duces a  witness  for  the  purpose  of  showing 
that  he  was  not  at  A^  but  at  the  town  of  B. 
This  amounts  to  an  implied  assertion  that  be 
was  at  B.,  and  not  at  A.  Subsequently,  In 
another  litigation,  he  claims  not  to  Iiave 
been  at  B.,  but  at  A.  It  may  be  shown  that 
In  tbe  former  case  be  Introduced  the  evi- 
dence of  tbe  witness  to  prove  bis  absence 
from  A.,  and  his  presence  at  B.  Tbe  basis 
for  admitting  such  evidence  at  all  is  that 
under  the  circumstances,  there  was  an  Im- 
plied assertion  of  a  fact  And  a  party  does 
not  broadly  assert  by  implication  everything 
said  by  a  witness  whom  he  puts  on  the  stand, 
or  examines  by  interrogatories.  The  distinc- 
tion at  one  time  sought  to  lie  made  between 
the  two  modes  has  been  repudiated.  These 
interrogatories  and  answers  were  not  offered 
for  tbe  purpose  of  impeachment  or  to  show 
notice  of  any  fact,  but  as  containing  admis- 
sions. Under  what  has  been  said  above,  as 
the  case  now  appears  in  the  record,  the  ad- 
mission of  this  evidence  was  erroneous.  See, 
on  the  general  subject  2  Wigmore,  £^.  I 
1076^  and  notes;  Evans  v.  Metliyr,  etc.  Coun- 
cil (1899)  1  Ch.  241,  280,  261;  Bageard  ▼. 
Consolidated  Traction  Co.,  64  N.  J.  Law, 
316,  46  Atl.  620,  49  L.  R.  A  424,  81  Am.  St 
Rep.  498;  Wllklns  v.  Stidger,  22  Cat  231, 
83  Am.  Dec.  64;  Martin  t.  Root,  17  Mass. 
227. 

5.  A  witness  may  refresh  and  assist  his 
memory  by  the  use  of  any  written  instru- 
ment or  memorandum,  provided  he  finally 
speaks  from  his  recollection  thus  refreshed, 
or  is  willing  to  swear  positively  from  tl>e 
paper.  Olv.  Oode  1896,  {  8284.  In  order  to 
swear  positiTely  from  tbe  paper.  It  is  essen- 
tial that  tbe  witness  should  at  some  time 
have  had  personal  knowledge  of  the  correct- 
ness of  the  memorandiun.  Lenny  v.  E^nley, 
118  Oa.  427,  430,  46  8.  E.  317;  Hematite  Min- 
ing Co.  V.  Bast  Tenn,,  Va.  ft  Qa.  Ry.  Co.. 
92  Ga.  268,  18  8.  B.  24.  The  evidence  made 
out  such  a  case  as  authorized  the  witness 
to  swear  from  tbe  memoranda.  Where  a 
lumber  raft  was  made  up  at  one  point  on  a 
river  and  floated  do-wn  to  another  and  deliv- 
ered. It  was  rtievant  evidence,  on  tbe  que»- 
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Uon  of  what  lumber  was  deliverecl,  to  show 
what  lumber  went  Into  the  raft  at  the  start- 
ing  point 

6.  Eixceptlon  was  taken  to  an  order  of  the 
auditor  requiring  certain  papers  to  be  pro- 
duced under  a  subpcena  duces  tecum;  but 
the  papers  were  in  fact  produced  and  put  in 
evidence,  and  the  sufficiency  of  the  subpoena, 
and  the  ruling  of  the  auditor  as  to  It,  became 
immaterial  questions.  Starr  T.  Mayer,  60 
Ga.  646  (3). 

7-10.  The  general  rule  is  that  the  measure 
of  damages  recoverable  of  the  seller  for  fail- 
are  to  deliver  goods  sold  is  the  difference  be- 
tween the  contract  price  and  the  market  val- 
ue at  the  time  and  place  for  delivery.  Where 
the  vendee  seeks  to  recover  damages  for  a 
failure  to  deliver  such  goods,  under  the  gen- 
eral role,  It  is  incumbent  on  him  to  submit 
evidence  as  to  the  market  price  at  the  time 
and  place  for  delivery,  In  order  to  recover 
actual  damages.  Bloom  v.  Americus  Grocery 
Co.,  116  Ga.  784,  43  S.  E.  64.  'Where  the  de- 
livery is  to  be  made  In  lastalments,  the  meas- 
ure of  damages  Is  the  sum  of  the  differences 
between  the  contract  price  and  the  market 
price  at  the  several  times  for  delivery.  24 
Am.  &  Eng.  Enq.  Ijaw,  1162(c),  and  note  1. 
To  this  general  rule  there  are  some  excep- 
tions. Thus  the  thing  contracted  for  may  be 
such  as  cannot  be  bought  In  the  market,  or 
of  a  kind  as  to  which  there  are  no  dealings, 
so  as  to  fix  a  market  price.  The  property 
may  be  of  a  character  which  has  to  be  special- 
ly made  for  the  particular  purpose  for  which 
It  is  ordered — as  a  machine  or  a  part  of  a 
machine  needed  to  meet  a  special  purpose  or 
requirement,  and  which  is  not  of  such  a 
character  as  Is  kept  for  sale  on  the  market, 
or  as  has  a  market  value  or  price  in  the 
usual  sense  of  that  term.  In  such  cases  the 
general  rule  cannot  be  applied,  but  the  "dam- 
ages recoverable  for  a  breach  of  contract  are 
such  as  arise  naturally  and  according  to  the 
usual  course  of  things  from  such  breach,  and 
such  as  the  parties  contemplated  when  the 
contract  was  made,  as  the  probable  result  of 
its  breach."  Civ.  Code  1896,  g  3799.  Any  nec- 
essary expense  which  one  of  two  contracting 
parties  incurs  in  complying  with  the  contract 
may  be  recovered  as  damages.  Civ.  Code 
1896,  8  3806.  As  to  the  measure  of  damages, 
where  the  contract  contemplates  the  manu- 
facture of  certain  articles,  and  is  not  an  or- 
dinary contract  of  bargain  and  sale,  see 
George  Delker  Co.  v.  Hess  Spring  &  Axle  Co., 
138  Fed.  647,  71  C.  C.  A.  97;  Boehm  v. 
Horst,  178  U.  S.  1,  20  Sup.  Ot.  780,  44  L.  Ed. 
953.  In  Den  Bleyker  v.  Gaston,  97  Mich.  364, 
66  N.  W.  763,  it  was  held  that  lumber  of  a 
particular  grade,  cut  into  strips  for  a  spe- 
cial purpose,  and  as  to  which  there  was  no 
market  price,  did  not  fall  within  the  general 
rule.  We  need  not  discuss  the  subject  of 
damages  in  mutual  contemplation  of  the  par- 
ties. We  cannot  say  as  matter  of  law  that 
the  lumber  ordered  in  this  case  did  not  have 
a  market  price.    In  the  Southwestern  R.  Co. 


▼.  Rowan,  43  Ga.  411,  there  was  evidence  of  a 
difference  in  market  price.  In  discussing  the 
subject  McCay,  J.,  said:  "The  case  of 
Bryan  v.  Southwestern  Railroad  Company,  41 
Ga.  71,  was  a  case  of  cross-ties,  an  article  the 
market  value  of  which  it  Is  almost  impossible 
to  fix,  since  there  is  ordinarily  but  one  pur- 
chaser in  a  community.  The  case  of  stringers 
stands  on  a  different  footing.  Sawed  lumber 
has  a  distinct  market  value  in  almost  every 
community."  In  Fontaine  v.  Baxley,  90  Ga. 
410,  426,  17  S.  EL  1015,  the  subject  under  dis- 
cussion was  whether  there  was  mutuality,  so 
as  to  make  certain  contracts  binding.  In 
dealing  with  this  question  Bleckley,  C.  X, 
remarked  that:  "It  must  be  remembered, 
in  behalf  of  both  these  contracting  parties, 
that  cross-ties  are  not  a  commodity  of  general 
commerce;  that  they  are  neither  to  be  pro- 
cured at  all  times  In  the  market  by  one  wish- 
ing to  buy  them,  nor  to  be  disposed  of  read- 
ily and  qnlckly  by  one  wishing  to  sell  them. 
On  the  contrary,  demand  must  prearrange  for 
supply,  and  supply  before  becoming  abun- 
dant must  prearrange  for  demand."  The 
question  of  the  measure  of  damages  was  not 
there  directly  under  consideration.  Whether 
lumber  of  the  character  involved  in  the  pres- 
ent case  was  a  commodity  having  a  market 
value,  and  to  which  the  general  rule  could 
be  applied,  seems  rather  to  be  a  matter  of 
fact  than  one  of  law.  There  may  be  clear 
cases  where  the  courts  can  take  judicial  cog- 
nizance that  a  thing  has  or  has  not  a  market, 
and  a  market  value ;  but  there  are  also  cases 
where  this  information  must  be  derived  from 
the  facts.  The  courts  will  need  no  proof  that 
com,  flour,  hay,  and  other  things  of  like 
character  are  commonly  dealt  with  on  the 
market,  and  have  a  market  value.  There 
are  other  things  which  at  first  may  not  be 
kept  on  the  market,  but  with  an  increased 
dealing  in  them  may  come  to  be  marketable 
things,  with  a  market  price.  Some  of  the 
auditor's  discussion  In  regard  to  the  measure 
of  damages  was  not  strictly  accurate.  But 
he  only  made  a  report  on  the  measure  of 
damages  in  case  his  finding  in  regard  to  the 
right  to  recover  damages  should  be  reversed. 
On  that  subject  he  said:  "I  do  not  find, 
therefore,  that  any  of  the  contracts  were 
brok^i  t^  the  plaintiffs,  and  do  not  there- 
fore reduce  plalntifte'  recovery  any  amount 
for  damages." 

11.  The  court  finished  charging  the  jury 
just  at  the  hour  for  adjournment  in  the  after- 
noon. By  agreement  of  counsel,  the  court  in- 
structed the  sheriff  to  take  the  jury  out,  and, 
if  they  found  a  verdict  by  9  or  10  o'clock 
at  night,  to  communicate  with  the  judge  and 
counsel,  and  the  court  would  reconvene  to  re- 
ceive the  verdict ;  that,  if  the  verdict  was  not 
found  until  after  that  time,  then  the  jury 
might  disperse  after  preparing  a  sealed  ver- 
dict to  be  returned  into  court  the  follow- 
ing day.  The  jury  found  a  verdict  before  7 
o'clock  in  the  evening,  and,  without  com- 
municating with  the  court  or  counsel,  sealed 
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It  up,  delivered  it  to  the  cleric,  and  dispersed. 
Tiie  sealed  verdict  was  returned  into  court 
the  following  morning,  the  Jury  -were  called 
into  the  box,  and  the  clerk  opened  and  read 
the  verdict  in  the  presence  of  the  Jury,  the 
court,  and  counsel.  It  doee  not.  appear  that 
counsel  were  not  aware  of  all  the  facts,  or 
that  they  made  any  objection  to  the  publica- 
tion and  recording  of  the  sealed  verdict.  If 
they  knew  the  facts,  and  sat  quietly  by  and 
permitted  the  verdict  to  be  received  and  pub- 
lished without  objection,  this  operated  as  a 
waiver  of  the  defect.  A  party  cannot  wait  to 
see  which  way  the  Jury  finds,  and  then.  If 
the  verdict  is  adverse  to  him,  object  to  some 
mere  irregularity  In  the  mode  of  receiving 
or  publishing  it,  of  which  he  has  knowledge  In 
advance.  Adkins  t.  Williams,  23  Oa.  222; 
Stix  V.  Pump,  37  Oa.  332  (3) ;  Barfleld  v.  Mul- 
lino,  107  Ga.  730,  33  S.  E.  647;  Bowdoin  v. 
State,  113  Ga.  1150,  39  S.  E.  478. 

12.  The  TarlauB  other  objections,  excep- 
tions, and  grounds  of  the  motion  for  a  new 
trial  do  not  require  a  discussion  in  detail. 
SufiSce  it  to  say  that  none  of  them  necessitate 
a  reversal. 

Judgment  reversed  on  both  bills  of  excep- 
tions. All  the  Justices  concur,  except  AT- 
KINSON, J.,  disqualified. 


MURRAT  V.  STATE.    (No.  645.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  Cbiminal    Law  —  CiBCTTHaTARTiAi.    Evi- 
dence—Weight. 

No  fact  or  drcnmstanoe  in  the  evidence 
raised  a  reasonable  inference  of  guilt.  The 
hypothesis  of  guilt  was  entirely  hjrpothetical, 
and  fully  overcome  by  positive  testimony  and 
several  reasonable  hypotheses  of  innocence. 

2.  Same— New  Tbial. 

The  verdict,  t>eing  wholly  without  support 
of  evidence,  is  without  foundation  of  law,  and 
the  refusal  to  grant  n  new  trial  was  error. 

FBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16.  Criminal  Law,  §§  2297,  2298.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Stephens  C!oun- 
ty ;  J.  J.  Klmsey,  Judge. 

Carrie  Murray  was  convicted  of  an  offense, 
and  she  brings  error.    Reversed. 

Termor  Barrett  and  R.  A.  Naves,  for  plain- 
tiff in  error.  W.  A.  Charters,  Sol.  Gen.,  for 
the  State. 

HILL,  C.  J.    Judgment  reversed. 


MANDEVILLR  MILLS  v.  DALE   (two  cases). 

(Nos.  453.  454.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 
1.  Neolioerce— Danqekoub  Fbeuises— Dutt 

OF  OWREB. 

The  elements  of  legal  liability  of  the  owner 
or  proprietor  of  premises  for  injuries  occasioned 
to  i>eT8ons  thereon  vary  according  to  whether  the 
person  injured  was,  at  the  time  of  the  injury^  a 
trespasser,  a  licensee,  a  visitor  under  invitation 


express  or  implied,  or  a  person  standing  in  some 
special  relation  recognized  by  law. 

(a)  Under  the  allegations  of  the  petition  in  the 

S resent  case,  the  injured  person  was  a  visitor  by 
ivitation  upon  the  defendant's  premises. 

(b)  When  the  owner  or  proprietor  of  premises 
by  invitation,  express  or  implied,  induces  or 
leads  others  to  come  npon  his  premises  for  a 
lawful  purpose,  be  is  liable  in  damages  to  sach 
persons  for  injuries  occasioned^  by  his  failure 
to  exercise  ordinary  care  in  keeping  the  premises 
and  approaches  safe  for  such  use. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,   Negligence,  §§  42-47.] 

2.  Same— Death— Petition. 

The  petition  in  the  present  case   is  good 
against  general  demurrer. 

3.  Pleading — ^Time— Special  DEinraREB. 

A  petition  which  does  not  aver  a  time  as  to 
every  material  or  traversable  allegation  is  sub- 
ject to  special  demurrer  pointing  out  the  defect 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  (^arroUton;  W. 
C.  Hodnett,  Judge. 

Consolidated  actions  of  S.  J.  Dale  and 
Ella  Dale  for  the  wrongful  death  of  their 
son,  Roy  Dale,  deceased,  against  the  Mande- 
vllle  Mills.  From  judgments  for  plaintiff^, 
defendant  brings  error.    Affirmed. 

For  the  homicide  of  Roy  Dale,  his  father 
and  mother  brought  separate  suits  against 
the  Mandeville  Mills.  The  allegations  of 
both  petitions,  so  far  as  matters  material  to 
the  questions  here  made  are  concerned,  are 
identical.  In  substance,  the  petitions  state 
that  Roy  Dale  was  at  the  time  of  his  death 
12  years  old;  that  be  was  learning  the  pro- 
fession of  a  mill  operative  In  defendant's 
factory,  but  was  off  duty  on  temporary  leave 
that  he  might  attend  school;  that  on  the  day 
of  his  death  he  came  into  the  defendant's 
mill  to  see  bis  father,  who  was  employed 
there,  and  who  worked  on  the  second  floor, 
on  a  matter  of  business;  "that  there  was  a 
narrow  stairway  leading  from  the  room  be- 
low up  to  the  floor  upon  which  the  father 
was  at  work;  that  there  was  no  banisters, 
or  railing,  to  said  stairway,  and  the  steps 
upon  the  same  from  long  and  constant  use 
had  become  very  slick;  that  the  said  Roy 
Dale,  after  having  visited  his  father,  left 
him  to  return  to  his  home,  and  started  to 
descend  said  stairway;  that  when  he  had 
gone  some  two  or  three  steps  down  said  stair- 
way his  feet  slid  from  under  him,  and  there 
being  no  banisters,  as  aforesaid,  to  protect 
persons  ascending  and  descending  said  stair- 
way, he  fell  violently  to  the  floor  below  and 
was  so  injured,  maimed,  and  bruised,  that 
he  died  some  36  hours  thereafter;  that  de- 
fendant, the  said  Mandeville  Willis,  through 
its  agents,  officers,  and  employes,  were  well 
Informed  and  aware  of  the  dangerous  condi- 
tion of  said  stairway,  and  had  made  no  ef- 
fort to  remedy  the  same,  notwithstanding  its 
attention  had  been  frequently  called  to  the 
same;  that  defendant  was  guilty  of  gross 
negligence  in  erecting  said  stairway  and  not 
putting  a  banister  or  hand  railing  upon  the 
same;  that  they  were  guilty  of  gross  neg- 
ligence for  permitting  said  stairway  to  re- 
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mala  In  said  dangeroiiB  condition  after  hav- 
ing ample  opportunities  to  learn  of  its  dan- 
gerous condition  having  increased  by  means 
of  the  steps  wearing  slick  and  dangerous." 

By  amendment  it  is  alleged,  among  other 
things,  "that  at  the  time  Roy  Dale  visited  his 
father,  as  set  oat  In  the  original  petition,  he 
entered  the  room  downstairs  In  which  his 
father  discharged  some  of  the  duties  neces- 
sary as  an  employ^  of  defendant,  and  was 
Informed  that  the  latter  was  upstairs.  Where- 
upon he  ascended  the  stairway  hereinbefore 
described;  that  being  the  only  means  hy 
which  he  could  go  from  said  room  upstairs. 
Defendant  through  its  agent  and  employ^,  S. 
T.  Pitts,  was  aware  of  the  presence  of  said 
Roy  Dale,  and  of  his  ascending  and  descend- 
ing said  stairway  at  the  time  of  said  Injuries, 
and  made  no  objection,  notwithstanding  it 
had  full  knowledge  of  the  danger  incurred  and 
the  tender  years  of  the  said  Roy  Dale.  That 
the  said  Roy  Dale  was  Invited  by  the  defend- 
ant, through  its  agents  and  employ^.  Sank 
LovTom,  who  had  authority  so  to  do,  to  visit 
his  father  while  at  work  In  said  mill  at  any 
time  on  business.  Said  stairway  heretofore 
referred  to  was  erected  for  the  purpose  of 
furnishing  a  way  for  persons  upon  the  lower 
floor  and  In  the  room  first  entered  by  the  said 
Roy  Dale  to  ascend  to  the  second  floor  and 
descend  from  the  second  floor  to  the  first 
floor,  and  was  being  used  for  that  purpose. 
The  slick  and  slippery  condition  of  said  stair- 
way was  a  latent  defect  In  the  same,  which 
was  unknown  to  the  said  Roy  Dale,  and 
which  conld  not  have  been  discovered  by  him 
In  the  exercise  of  ordinary  care." 

The  defendant  flled  a  general  demurrer; 
also,  special  demurrer  to  the  paragraph  of  the 
petition  alleging  the  invitation,  on  the  ground 
that  no  time  was  avererd.  The  defendant's 
demurrers  having  been  overruled,  It  brings 
error. 

S.  W.  Harris  and  Brown  &  Root,  for  plain- 
tiff in  error.  Hamrlck  &  Smith,  for  defend- 
ants Id  error. 

POW^ILL,  J.  (after  stating  the  facts  as 
above).  1.  The  liability  of  the  owner  or  pro- 
prietor of  premises  for  Injuries  received  by 
persons  while  present  upon  such  premises 
may  be  viewed  In  four  aspects:  (1)  Where 
the  person  injured  is  there  as  a  trespasser; 
(2)  where  he  is  there  as  a  licensee;  (3)  where 
he  Is  there  by  Invitation  of  the  owner  or 
proprietor ;  (4)  where  he  is  there  under  some 
other  special  relation. 

In  the  first  case,  that  of  the  trespasser, 
liability  arises  only  where  the  injury  has 
been  occasioned  by  the  willful  and  wauton 
negligence  of  the  proprietor  or  owner.  No 
duty  of  anticipating  his  presence  is  Imposed, 
and  as  was  pointed  out  by  this  court  In 
Charleston  &  W.  C.  Ry.  Co.  v.  Johnson,  I  Ga. 
App.  441,  67  S.  E.  1064,  the  duty  to  use  ordi- 
nary care  to  avoid  Injuring  him  after  his 
presence  and  danger  is  actaally  known  Is  in 


point  of  fact  merely  the  duty  not  to  Injure 
bim  wantonly  or  willfully.  So,  In  the  first 
case,  wanton  or  willful  negligence  is  essential 
to  liability. 

In  the  second  case,  that  of  the  licensee, 
there  Is  a  slightly  higher  duty  on  the  part 
of  the  owner  or  proprietor  of  the  premises. 
He  must  not  wantonly  and  willfully  injure 
the  licensee,  and  since  his  presence  as  a  re- 
sult of  his  license  Is  at  all  times  probable, 
some  care  must  be  taken  to  anticipate  his 
presence,  and  ordinary  care  and  diligence 
must  be  used  to  prevent  Injurylng  him  after 
his  presence  is  known  or  reasonably  should 
be  anticipated.  The  fundamental  concept  in 
this  class  of  cases,  as  In  that  of  trespassers, 
Is  of  a  liability  only  for  willful  or  wanton 
Injury;  but  it  is  usually  willful  or  wauton 
not  to  exercise  ordinary  care  to  prevent 
injuring  a  person,  who  is  actually  known 
to  be,  or  reasonably  Is  expected  to  be,  with- 
in the  range  of  a  duigerous  act  being  done. 
See  Southern  Ry.  Co.  v.  Chatman,  124  Ga. 
1020,  53  S.  E.  092,  6  li.  R.  A.  (N.  S.)  283.  To 
the  licensee,  as  to  the  trespasser,  no  duty 
arises  of  keeping  the  usual  condition  of  the 
premises  up  to  any  given  standard  of  safety, 
except  that  they  must  not  contain  pit-falls, 
man-traps,  and  things  of  that  character. 

In  the  case  of  persons  on  the  premises  by 
invitation  of  the  owner  or  proprietor  a  high- 
er degree  of  care  is  demanded.  "Where  the 
owner  or  occupier  of  land,  by  express  or 
implfed  invitation,  Induces  or  leads  others 
to  come  upon  his  premises  for  any  lawful 
purpose,  he  Is  liable  in  damages  to  such  per- 
sons for  injuries  occasioned  by  his  failure  to 
exercise  ordinary  care  in  keeping  the  premis- 
es and  approaches  safe."  Civ.  Code  1895,  i 
3824.  The  definition  of  the  word  "invita- 
tion," as  given  In  leading  cases,  shows  why 
this  should  be  so.  We  quote  from  Sweeny 
v.  Old  Colony  R.  Co.,  92  Mass.  (10  Allen) 
378,  87  Am.  Dec.  044:  "The  general  rule  or 
principle  applicable  to  this  class  of  cases  is 
that  an  owner  or  occupant  is  bound  to  keep 
bis  premises  In  a  safe  and  suitable  condition 
for  those  who  come  upon  and  pass  over 
them,  using  due  care.  If  he  has  held  out  any 
invitation,  allurement,  or  Inducement,  either 
express  or  Implied  by  which  they  have  been 
led  to  enter  thereon.  A  mere  naked  license 
or  permission  to  enter  or  pass  over  an  estate 
will  not  create  a  duty  or  impose  an  obliga- 
tion on  the  part  of  the  owner  or  one  In  pos- 
session to  provide  against  the  danger  of  ac- 
cident The  gist  of  the  liability  consists  in 
the  fact  that  the  person  Injured  did  not  act 
merely  for  bis  own  convenience  and  pleasure, 
and  from  motives  to  which  no  act  or  sign 
of  the  owner  or  occupant  contrlbnted,  but 
that  he  entered  the  premises  because  he  was 
led  to  believe  that  tbey  were  Intended  to  be 
used  by  visitors  or  passengers,  and  that  such 
use  was  not  only  acquiesced  in  by  the  owner 
or  person  in  possession  and  control  of  tlie 
premises,  but  that  It  was  in  accordance  with 
the  intention  and  design  wlthwblcb  the  way 
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or  place  was  adapted  and  prepared  or  allow- 
ed to  be  so  used.  Tbe  true  dlstinctloa  is 
this:  A  mere  passive  acquiescence  by  the 
owner  or  occupier  in  a  certain  use  of  his 
land  by  otbers  Involyes  no  liability;  but  if 
be  directly  or  by  implication  induces  persona 
to  enter  on  and  pass  over  his  premises,  he 
thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition,  suitable  for  such  use, 
and  for  a  breach  of  this  obligation  he  Is  lia- 
ble in  damages  to  a  person  injured  thereby." 
It  is  likewise  said  in  Turess  v.  New  York  R. 
Co.,  61  N.  J.  Law,  314,  40  AU.  614:  "  'Invi- 
tation' is  a  term  whose  legal  import  Is  known, 
and  may  be  used  to  express  the  relation  be< 
tween  an  owner  or  occupier  of  land,  and  one 
who  comes  thereon  under  certain  circumstan- 
ces. The  invitation  which  creates  such  a  re- 
lation may  be  express,  as  when  the  owner  or 
occupier  of  lands  by  words  Invites  another 
to  come  on  it,  or  make  use  of  It  or  something 
thereon.  Or  It  may  be  TrnpUed  as  when  such 
owner  or  occupier  by  acts  or  conduct  leads 
another  to  believe  the  land  or  something 
thereon  was  Intended  to  be  used  as  he  uses 
them,  and  that  such  use  is  not  only  acquies- 
ced in  by  the  owner  or  occupier,  but  Is  in 
accordance  with  the  Intention  or  design  for 
which  the  way  or  place  or  thing  was  adapt- 
ed and  prepared  or  allowed  to  be  used." 
The  distinction  between  tbe  duty  to  a  licensee 
and  to  one  entering  the  premises  under  Invi- 
tation is  thus  expressed  in  Beehler  v.  Dan- 
iels, 18  R.  I.  563,  565,  29  Atl.  6,  27  L.  R.  A. 
612,  49  Am.  St.  Rep.  790:  "There  is  a  clear 
distinction  between  a  'license'  and  an  'In- 
vitation' to  enter  premises,  and  an  equally 
clear  distinction  as  to  the  duty  of  an  owner 
In  the  two  cases.  An  owner  owes  to  a  li- 
censee no  duty  as  to  the  condition  of  prem- 
ises, unless  Imposed  by  statute,  save  that  he 
should  not  knowingly  let  him  run  upon  a 
hidden  peril,  or  willfully  cause  him  harm; 
while  to  one  invited  he  Is  under  obligation 
for  reasonable  security  for  the  purposes  of 
the  invitation." 

M|4re  permission  to  enter  tbe  premises  cre- 
atesl  the  relation  of  licensee;  invitation,  ex- 
press or  Implied,  is  necessary  to  create  the 
mora  responsible  relation  and  the  consequent 
hlgner  duty  upon  the  owner  or  proprietor.  In 
this  class  of  cases,  willfulness  and  wanton- 
ness is  not  necessary  to  the  existence  of 

ability;  but  merely  ordinary  neglect  either 
trough  act  of  omission  or  of  commission. 
Sec  Atlanta  Cotton  Seed  Oil  Mills  v.  Coffey, 
80  Ga.  145,  4  S.  E.  759,  12  Am.  St  Rep.  244; 
Archer  v.  Blaloek,  97  Ga.  719,  25  S.  B.  391; 
Central  R.  Co.  v.  Robertson,  95  Ga.  430,  22 
S.  E.  551.  The  case  of  Augusta  R.  Co.  v. 
Andrews,  89  Ga.  653,  16  S.  E.  208,  and  92 
Ga.  706,  19  S.  B.  713,  Is  not  authority  for 
the  proposition  that  mere  permission  is  equal 
to  an  invitation,  but  for  the  proposition  that 
a  duty  Is  owing  to  a  licensee. 

The  fourth  class  we  shall  not  take  up  In 
detail;  but  it  consists  of  those  cases  where- 
in, by  reason  of  contract,  public  policy,  or 


otherwise,  there  is  imposed  upon  the  owner 
or  proprietor  of  tbe  premises  extreme  care 
and  caution.  The  duty  owing  by  a  carrier 
to  bis  passenger  is  within  this  class. 

Tbe  plaintur  In  error  asserts  that  young 
Dale  was  within  the  second  class  mentioned 
above— was  a  bare  licensee.  The  defendant 
in  error  says  tbat  he  was  within  the  third 
class — was  upon  tbe  premises  of  the  mill 
company  by  invitation.  If  the  petition  bad 
not  been  amended,  tbe  contention  of  tbe 
plaintiff  In  error  would  have  been  well 
founded;  but  taking  tbe  unequivocal  state- 
ment of  tbe  amendment,  "tbat  tbe  said  Roy 
Dale  was  invited  by  defendant,  through  Its 
agent  and  employ^.  Sank  Lovvom,  who  had 
authority  so  to  do,  to  visit  his  father  while 
at  work  in  said  mill  at  any  time  on  busi- 
ness," coupled  with  the  further  allegatioD 
that  with  the  full  knowledge  and  consent  of 
the  defendant  company  he  did  i^>on  the  day 
of  the  fatal  injury  enter  upon  the  premises 
of  tbe  defendant  to  visit  bis  father  on  busi- 
ness, we  are  constrained  tb  bold,  under  tbe 
admissions  of  the  demurrer,  that  be  was  not 
a  bare  licensee,  but  was  a  person  lawfully 
on  the  defendant's  premises  by  Invitation. 
As  to  this  feature  of  the  case  the  gen««l  de- 
murrer was  therefore  properly  overruled. 

2.  We  come  therefore  to  the  question 
whether  tbe  petition  shows  a  failure  on  the 
defendant's  part  to  exercise  ordinary  care 
and  diligence  to  make  his  premises  reason- 
ably safe  for  his  invited  visitor.  Ordinary 
care  and  diligence,  as  applied  to  the  keeping 
of  premises  in  safe  condition.  Is  a  very  elas- 
tic term,  varying  the  quantum  of  actual  cau- 
tion to  be  exercised  according  to  the  nature 
of  tbe  use  to  which  the  property  is  devoted. 
We  think,  however,  that  the  allegation  as  to 
tbe  worn  and  slippery  condition  of  the  stair- 
way makes  an  Issuable  question  as  to  the 
defendant's  negligence.  If  the  stairway  was 
no  more  worn  and  no  slicker  than  those  in 
ordinary  use  In  other  mills  and  similar  pla- 
ces, tbe  defendant  was  guilty  of  no  breach 
of  duty.  We  must  confess  that  our  greatest 
doubt  in  the  case  has  arisen  over  the  ques- 
tion as  to  whether  the  allegations  as  to  the 
stairway  show  a  case  of  negligence  at  all : 
but  we  have  finally  concluded  tbat  enough  la 
alleged  to  authorise  submission  to  the  Jury 
on  this  point 

The  question  of  tbe  failure  of  tbe  boy  that 
was  killed  to  use  ordinary  care  to  protect 
himself  Is  also  a  Jury  question,  not  to  be  de- 
cided on  demurrer.  The  Jury  may  take  the 
fact  of  bis  previous  acquaintanceship  with 
tbe  premises  Into  ccmsideratlon,  not  only  hi 
determining  whether  be  could  by  the  exercise 
of  ordinary  care  have  avoided  tbe  fatal  in- 
Jury,  for  If  he  knew  of  the  condition  of  the 
stairway,  and  was  capable  of  appreciating  Its 
condition,  a  recov»y  cannot  be  had;  but 
also  in  determining  whether  the  owner  of 
the  premises  was  negligent  in  Inviting  him 
in,  under  tbe  circumstances,  for  It  might  be 
reasonably  safe  to  allow  a  person  acquainted 
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with  the  condition  of  things  to  enter  wbere 
It  would  be  wholly  unsafe  and  corresponding- 
ly negligent  to  allow  the  same  prlvll^e  to 
persons  Ignorant  of  the  conditions. 

3.  A  special  'demurrer  raises  the  point  that 
no  time  Is  alleged  as  to  the  allegation  that 
the  defendant's  agent  invited  young  Dale  to 
enter.  The  petition  must  "aver  a  time  when 
«Tery  material  or  traversable  fact  transpires." 
This  ancimt  rule  of  pleading  has  been  rec- 
ognized by  our  Supreme  Court  in  Its  earliest 
utterances  (Bond  v.  Central  Bank,  2  Ga.  92, 
100)  as  well  as  In  its  later  rulings  (Warren  ▼. 
Powell,  122  Ga.  4,  49  S.  B.  730).  Usually  any 
date  may  be  alleged,  due  regard  being  had 
for  the  statute  of  limitations,  where  appli- 
cable, for  In  ordinary  cases  the  pleader  will 
not  be  confined  to  the  actual  day  named ;  but 
some  specific  time  must  be  averred.  Direc- 
tion is  therefore  given  that  the  tx\&\  court 
require  the  plaintiff  to  amend  accordingly, 
and  in  default  thereof  the  petition  be  dis- 
missed. 

Judgment  affirmed,  with  direction. 


JENKINS  V.  STATE.    (No.  675.) 
<Goort  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  Cbhiirai,  Law  — Tbiai  — Imstbuotiohb  — 

Absdmed  Facts. 

To  instruct  a  jur^  in  a  caee  where  the  de- 
fendant la  charged  with  carrying  a  concealed 
pistol,  and  where  the  defendant's  defense  was 
that  he  had  no  pistol  at  all,  "that  if  the  pistol 
was  carried  so  exposed  to  vievr  that  it  could  be 
readily  recognized  as  a  pistol,  he  carried  it  in 
legal  contemplation  in  an  open  manner;  if  be 
carried  it  concealed  even  for  a  minute,  the  of- 
fense of  carrying  concealed  weapons  is  com- 
plete"— is,  in  the  absence  of  any  instructions 
to  the  jury  that  they  must  determine  from  the 
evidence  whether  the  defendant  actually  had  a 
pistol  or  not,  such  an  intimation  of  opinion  on 
the  part  of  the  judge  that  the  defendant  bad 
a  pistol  as  practically  eliminates  the  defendant's 
defense  and  demands  the  grant  of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §S  1754-1704.) 

2.  Same— Applicabilitt  to  Evidbnck. 

It  is  erroneous  to  in&truct  the  jury  that  a 
witness,  sought  to  be  impeached,  may  be  sus- 
tained by  proof  of  general  good  character,  in  the 
absence  of  any  evidence  as  to  the  good  character 
of  such  witness.  The  law  should  fit  the  facta. 
(Syllabas  by  the  Court.) 

Error  from  City  Court  of  Asbbum;  W.  A. 
Hawkins,  Judge. 

John  Jenkins  was  convicted  of  carrying 
concealed  weapons,  and  he  brings  error.  Re- 
versed. 

Jas.  H.  Pate  and  J.  J.  Forehand,  for  plain- 
tiff in  error.   J.  A.  Comer,  Sol.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  the  offense  of  carrying  concealed  weap- 
ons. Outside  of  the  general  grounds  of  the 
motion  for  new  trial,  the  assignments  of  er- 
ror all  relate  to  alleged  errors  in  the  charge 
of  the  court. 

The  first  instruction  complained  of  is  as 
follows:     "I  charge  you,  gentlemen  of  the 


Jury,  that,  If  the  pistol  was  carried  so  ex- 
posed to  view  that  it  could  be  seen  and  read-' 
ily  recognized  as  a  pistol,  be  carried  it  in 
legal  contemplation  in  an  open  manner;  if 
he  carried  It  concealed,  even  for  a  minute, 
the  offense  of  carrying  concealed  weapons 
is  complete."  The  objection  raised  Is  that 
this  instruction  contained  an  intimation  of 
opinion,,  unless  it  had  been  qualified  by  the 
appropriate  charge  that  it  would  be  the  duty 
of  the  jury  first  to  determine  whether  or  not 
the  defendant  did  have  a  pistol  at  the  time 
and  place  charged  in  the  accusation.  It  is 
possible  to  construe  the  language  of  the 
Judge,  taken  by  Itself,  so  as  to  infer  that  be 
bad  in  contemplation  the  pistol  mentioned 
in  the  evidence,  but  the  Instruction  complain- 
ed of  must  be  considered  in  connection  with 
its  context.  The  sentence  complained  of  fol- 
lows immediately  a  quotation  of  section  341 
of  the  Penal  Code  of  1895,  defining  the  de- 
fense, and  immediately  precedes  the  proper 
instruction  of  the  court  on  the  presumption 
of  innocence.  The  only  criticism,  therefore, 
that  can  be  passed  upon  the  excerpts  of  the 
charge  complained  of,  when  taken  by  Itself, 
is  that  the  definite  article,  "the,"  is  used, 
instead  of  the  indefinite,  "a."  The  charge 
would  have  been  more  exact  had  the  Judge 
said,  if  "a"  pistol  is  carried,  etc.,  and  the 
substitution  of  "a"  for  "the"  would  have  re- 
lieved this  first  difiiculty.  But  this  does  not 
reach  the  root  of  plaintiff  In  error's  com- 
plaint. The  essence  of  defendant's  defense 
was  that  he  did  not  have  a  pistol  at  all,  con- 
cealed or  not  concealed.  The  court  omitted 
anywhere  In  the  charge  to  clearly  present 
this  defense  to  the  Jury.  The  language  used 
in  the  Instruction  complained  of,  if  nothing 
else,  made  it  absolutely  necessary  that  this 
theory  should  be  presented.  If  the  court 
had  instructed  the  Jury  that  unless  they  were 
satisfied  that  the  defendant  had  a  pistol  they 
should  acquit  him,  or,  if  they  were  not  satis- 
fled  that  he  had  a  pistol  at  the  time  and  place 
alleged,  the  language  used  would  have  not 
amounted  to  such  an  intimation  of  opinion  as 
to  constitute  reversible  error.  If  the  Judge 
had  even  Inserted  parenthetically  into  the 
first  portion  of  the  charge  complained  of  the 
words,  "If  you  believe  from  the  evidence  that 
defendant  had  a  pistol  at  the  time  alleged," 
the  Jury  might  not  have  been  Influenced,  the 
charge  might  not  have  been  error.  See  A.  & 
B.  A.  L.  Ry.  V.  McManus,  1  Ga.  App.  302,  58 
S.  E.  258.  But  with  the  theory  of  the  de- 
fendant's statement  not  presented,  although 
In  the  absence  of  request  it  need  not  be  gen- 
erally be  presented,  the  language  used  could 
convey  to  the  Jury  the  impression  that  the 
defendant  had  a  pistol  at  the  time  and  place 
alleged,  and  that  the  Jury  bad  only  to  deter- 
mine the  single  question  whether  It  was  con- 
cealed. 

The  second  portion  of  the  charge  excepted 
to  Is  that  relating  to  the  impeachment  of 
witnesses.  It  was  Inapplicable  to  the  facts. 
The  portion  excepted  to   was  as  follows: 
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"When  thus  Impeached,  he  may  be  sustained 
*by  proof  of  general  good  character.  The  ef- 
fect of  the  evidence  Is  to  be  determined  by 
the  Jury."  This  charge  was  Inappropriate 
and  erroneous,  because  no  testimony  was  In- 
troduced as  to  the  general  good  character  of 
the  witness  sought  to  be  impeached,  nor  was 
there  any  other  testimony  by  which  the  im- 
peached witness  could  hare  been  .corrobo- 
rated. 

There  is  no  proper  assignment  of  error  as 
to  the  third  portion  of  the  charge  to  which 
exception  is  taken,  and  therefore  the  excep- 
tion cannot  be  considered. 

Judgment  reversed. 


McCLURG  V.  STATE.    (No.  669.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  CsnaNAi,  Law  — TiTLK  to  Land  — Paboi, 

Evidence. 

Parol  evidence  is  not  admissible  to  prove 
title  to  real  estate,  and  it  was  error  to  refuse 
to  repel  the  statements  of  witnesses  as  to  the 
ownership  of  land  when  such  evidence  was  prop- 
erly objected  to. 

[Ed.  Note.— For  cases  in  point,  see  C«nt.  Dig. 
vol.  14.  Criminal  Law,  S  882.] 

2.  Malioioub  Mibohiei^-Evidencb. 

The  time,  place,  and  the  circumstances  of 
the  act  are  all  relevant  for  the  purpose  of  di»- 
proving  malice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  S3,  Malicions  Mischief,  {  14.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Moultrie  Cotmty ; 
R.  L.  Shipp,  Judge. 

H.  J.  McClurg  was  convicted  of  maliciously 
destroying  property  belonging  to  another,  and 
she  brings  error.    Reversed. 

D.  W.  Rountree,  W.  C.  McCall,  and  J.  D. 
Wade,  Jr.,  for  plaintiff  in  error,  W.  F.  Way, 
for  the  State. 


RUSSELL,  J.  The  turning  point  In  this 
case  is  whether  the  trough  or  gutter  which 
the  plaintiff  In  error  was  alleged  to  have  ma- 
liciously destroyed,  and  which  she  admitted 
she  cut  to  pieces,  was  rightfully  on  the  land 
of  another,  or  whether  It  was  l>eing  used  (ap- 
parently wantonly)  to  stop  up  the  only  road 
plaintiff  in  error  had  to  go  to  her  home,  and 
thus  to  destroy  her  only  means  of  Ingress  or 
egress  from  her  property.  The  destruction  of 
the  property  alleged  in  the  accusation  was 
admitted.  The  only  other  question  that  could 
arise  in  the  case  was  whether  the  destruction 
was  malicious.  If  the  gutter  was  on  land  on 
which  it  properly  belonged,  the  law  might 
infer  malice  from  the  fact  of  the  destruc- 
tion. If  it  were  on  a  roadway,  the  circum- 
stances leading  up  to  the  destruction  might 
rebut  the  presumption  of  malice.  Over  the 
objection  of  defendant's  counsel,  the  court 
permitted  parol  evidence  as  to  the  ownership 
of  the  land  where  the  gutter  was  alleged  to 


have  been  placed,  and  In  this  we  think  the 
court  erred.  As  stated  by  the  Supreme  Court 
in  Bleckley  v.  White,  98  Ga.  598,  25  S.  El  592: 
"The  law  goes  quite  far  enough  to  presume 
possession  rightfully."  The  bare  statement 
of  a  witness  that  he  owns  certain  real  estate 
Is  no  proof  of  title.  It  is  uncontradicted  in 
the  evidence  that  the  gutter  or  water  trough 
from  Jones'  well  to  the  horse  lot  was  built 
across  what  had  been  used  for  from  18  to 
21  years  as  a  private  road  leading  trom  the 
public  road  to  Mrs.  McClurg's  home.  This 
being  true,  Jones  and  Christian  would  liava 
had  no  right  to  close  this  road  by  building  a 
trough  33  feet  In  length,  leading  from  the  well 
to  the  horse  lot,  even  though  by  changing  her 
course  of  travel  Mrs.  McOlurg  could  have  gone 
around  the  well  and  back  into  the  road  be- 
yond the  trough,  and  as  it  appears  that  Mrs. 
McClurg  had  frequently  been  compelled,  at  no 
little  trouble  and  Inconvenience  as  well  as  the 
exercise  of  physical  force,  to  lift  the  mid- 
dle portion  of  the  trough  or  gutter,  which  was 
16  or  16  feet  long,  out  of  the  road  in  order 
to  effect  a  passage,  and  as  this  road  was  her 
mill  road,  market  road,  and  road  to  her  mall 
box,  it  cannot  be  said  that  this  blocking  of 
her  only  means  of  Ingress  and  egress  to  her 
home  was  not  vexatious.  Whether  the  de- 
stroying of  this  heavy  obstacle  was  or  was 
not  malicious  is,  of  course,  a  question  for  the 
Jury.  As  to  whether,  when  Mrs.  McClurg  cut 
this  gutter  to  pieces  she  was  influenced  by 
ill  will  towards  the  owners  of  the  gutter,  or 
whether,  even  though  Illegally,  she  was  en- 
deavoring to  relieve  herself  from  an  unwai^ 
ranted  and  aggravating  invasion  of  her  right 
of  locomotion,  is  to  be  determined  by  the  jury. 
To  show  that  the  gutter  is  on  land  owned  by 
a  private  individual  overcomes  the  presump- 
tion of  innocence,  and  in  every  criminal  case 
the  law  requires  that  this  can  only  be  done 
by  legal  evidence.  The  evidence  of  Jones 
and  I«lonnan,  as  set  ont  in  the  fourth,  fifth, 
and  sixth  grounds  of  the  motion  for  new 
trial,  was  not  such  legal  evidence.  The  ob- 
jections offered  to  the  admission  of  this  tes- 
timony were  prop^  and  timely.  Title  to  land 
cannot  be  shown  by  the  statement  of  a  witness 
that  he  owns  the  land.  There  was  therefore 
no  proof  to  contradict  the  testimony  In  be- 
half of  the  plaintiff  In  error  that  the  gutter 
was  erected  across  a  private  road,  and  the 
verdict  was,  for  that  reason,  without  eviden<.« 
to  support  it 
Judgment  reversed. 


BRADLEY  v.  STATE.    (No.  646.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 
1.  Cbiminai.    Law  —  Acoxssobt— Corbobora- 

TIOM. 

Although  a  person  may  have  had  informa- 
tion of  the  defendant's  intention  to  commit  tbs 
crime  under  investiftation  prior  to  the  time  of  its 
comraissioD,  and  may  afterwards  have  concealed 
it,  he  is  not  an  accouiplic«^  el  the  defendaut. 
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within  the  meaning  of  the  role  requiring  cor- 
roboratioD  of  the  testimony  of  an  accomplice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S8  1082-1088.] 

(a)  An  accessory  after  the  fact  is  not  an  ac- 
complice. 

[E^.  Note.— For  eases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  U  Tl,  1085.] 

(b)  Nor  is  a  receiver  of  stolen  goods  an  ac- 
complice of  the  principal  thief. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  |  67;    vol.  14,  Criminal  Law, 

I  losa] 

2.  bxtbolaitt  —  ikdictment  —  owrebship   ot 

Pbopeety. 

The  ownership  of  personal  property,  in  an 
indictment  for  larceny  or  for  burglair,  may  be 
laid  in  the  person  bavins  actual  lawful  posses- 
sion of  the  same,  although  he  may  be  holding  it 
as  agent  or  bailee  of  another.  Wimbish  v 
State.  89  Ga.  204,  15  S.  E.  325. 

[K6.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Burglary,  S  65.] 

8.  Crikinai,  Law— Appkal. 

No  reversible  error  appears  in  the  record. 
(Syllabas  by  the  ConrtO 

Error  from  Superior  Coart,  Walker  Coun- 
ty; Moaes  Wright,  Judge. 

O.  W.  Bradley  was  convicted  of  bnrglary, 
and  be  brings  error.    Affirmed. 

Jno.  W.  Bale  and  F.  W.  Copeland,  for 
plaintiff  in  error.  W.  H.  Ennls,  Sol.  Gen., 
and  Walter  B.  Shaw,  for  the  State. 

POWELL,  J.  1.  The  defendant  was  con- 
▼icted  of  burglary.  Tbe  witnesses  upon 
whose  testimony  tbe  conviction  rested  wan 
that  of  bis  accomplice,  House,  and  tbe  latter'g 
wife.  Certain  assignments  of  error  raise  tbe 
question  as  to  whether  Mrs.  Bouse  was  not 
also  an  accomplice.  She  beard  tbe  defendant 
and  ber  husband  planning  tbe  burglary,  and 
advised  tbem  against  it ;  but  after  the  crime 
had  been  committed,  and  a  portion  of  tbe 
stolen  money  bad  been  left  In  her  bouse, 
she  attempted  to  secrete  it  from  tbe  officers 
who  were  searching  for  it.  She  was  not  n 
principal,  for  she  did  not  directly  or  In'llrect- 
ly  participate  In  tbe  crime.  She  was  not 
an  accessory  before  tbe  fact,  because  she 
did  not  procure,  counsel,  or  command  it  to 
be  done.  She  may  have  become  an  accessory 
after  the  fact,  or  may  have  been  guilty  of 
tbe  independent  offense  of  receiving  stolen 
goods;  but  neither  of  these  relations  to  the 
case  makes  ber  an  accomplice.  Lowery  v. 
State,  72  Ga.  649;  Springer  ▼.  State,  102 
Ga.  447,  30  S.  B.  971;  Allen  ▼.  State,  74 
Ga.  772. 

2.  The  Indictment  alleged  the  ownership  of 
tbe  property  to  be  in  one  Berry.  Tbe  proof 
showed  that  the  money  actually  belonged  to  a 
Tennessee  corporation  by  wbom  Berry  was 
employed,  but  that  It  had  been  intrusted 
to  Berry  for  the  purpose  of  paying  off  hands, 
and  that  it  was  stolen  from  Berry's  trunk, 
where  be  bad  placed  it  for  safe-keeping. 
This  is  sufficient 

3.  There  are  other  assignments  of  error  In 
tlie  case,  but  we  find  none  of  tbem  merito- 


rious. Tbe  testimony  against  the  defendant 
did  not  come  from  a  very  satlsfiactory  source, 
and  he  may  not  be  gull^ ;  but  be  has  had  a 
fair  trial,  and  we  have  no  power  or  inclina- 
tion to  Interfere  in  such  cases. 
Judgment  affirmed. 


DAWSON  V.  STATE.    (No.  723.) 
(Conrt  of  Appeals  of  Georgia.    Oct  14,  1997.) 

1.  HOUICIDE  —  ABSAUI.T     TO      MCBDEB  — EVI- 
DERCK. 

The  evidence  jnstified  the  conviction. 

2.  Cbixinai.     Law— Inbtbuotior— Cbedibii.- 
ITT  or  Witnesses. 

The  charge  of  the  court  upon  the  impeach- 
ment of  witnesses  was  substantially  correct; 
especially  so  in  view  of  the  fact  that  the  testi- 
mony of  the  witness  allied  to  have  been  sue- 
cesstully  impeached  was  corroborated. 
8.  Homicide— Assault  to  Muboeb— Instruc- 
tions. 

•  While  it  is  improper  for  the  judge  to  in- 
struct the  jury,  without  qualification,  in  a  case 
of  assault  with  intent  to  murder,  that  the  offense 
would  be  complete  if  an  assault  were  made 
which,  if  death  had  ensued,  would  have  been 
murder;  yet  it  is  entirely  correct  for  the  court 
to  charge:  "Where  a  defendant  is  under  the 
charge  of  an  assanlt  with  intent  to  murder,  in 
order  to  make  out  the  charge  of  an  assault  with 
intent  to  murder,  the  proof  made  by  the  state 
mnst  show  that  if  the  act  had  resulted  in  death, 
the  killing  wonld  have  been  murder.  If  it  was 
not  done  under  such  circumstances  that  the 
killing  would  have  been  murder,  the  oifense  of 
assault  with  intent  to  murder  would  not  be  made 
out"  Duncan  v.  State.  1  Ga.  App.  118.  fiS  S. 
E.  248;  Burris  v.  State.  68  S.  E.  545. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  .26,  Homicide,  g{  597-603.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrlll,  Judge. 

John  Dawson  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Park  &  Collins  and  Pottle  ft  Glessuer,  ftr 
plaintiff  In  error.  J.  A.  Laing,  Sol.  Gen.,  «. 
R.  Arnold,  and  J.  B.  Ridley,  for  tbe  State. 

POWELL,  J.  We  shall  discuss  only  the 
matters  referred  to  in  the  second  headuote. 
There  was  an  attempt  to  Impeach  one  of  tbe 
state's  witnesses  by  proof  of  contradictory 
statements.  There  was  other  testimony  cor- 
roborating him  as  to  the  facts  concerning 
which  be  testified.  The  court  instructed  tbe 
Jury:  "One  of  the  modes  of  Impeachiug  a 
witness  [Is]  by  proof  of  contradictory  state- 
ments previously  made  by  blm  as  to  matters 
relevant  to  bis  testimony  and  to  the  case. 
When  a  witness  Is  successfully  contradicted 
as  to  a  material  matter,  bis  credit  as  to  other 
matters  Is  for  tbe  Jury.  But  if  a  witness 
sn-enr  willfully  false,  bis  testimony  ought 
to  be  disregarded  entirely,  unless  eorrolxirat- 
ed  by  circumstances,  or  other  unlmpeached 
evidence.  It  Is  for  the  Jury  to  determine  the 
credit  to  be  given  liis  testimony  where  Im- 
peached for  general  bad  character  or  for  con- 
tradictory statements  out  of  ofiii)%^,.-;^;9'lll 
Digitized  by' 


.t^bdgi^*' 


1066 


58  80UTHBASTBBN  BBPOBTBB. 


(68. 


understand  now,  where  an  attempt  la  made 
to  impeach  a  witness  by  proof  of  contradic- 
tory statements  made  ont  of  oonrt,  and  that 
is  one  of  the  modes  of  impeachment  Tinder 
the  law,  It  is  for  the  Jury  to  say  whether  ot 
not  that  attempt  has  been  successful.  If  the 
jury  believe  that  the  attempt  has  been  suc- 
cessful, the  Jury  ought  to  disregard  the  testi- 
mony of  the  witness.  If  you  believe  that  the- 
witness  was  impeached  for  contradictory 
statements  made  out  of  court.  If  the  Jury 
do  not  believe  that  the  attempt  has  been  suc- 
cessful, why  then  the  jury  will  not  regard 
the  evidence  in  the  case  so  far  as  It  relates 
to  the  Impeachment  of  the  witness."  This, 
we  hold,  correctly  states  the  rule.  See  Pow- 
ell V.  State,  101  Ga.  9,  29  S.  E.  309,  65  Am. 
St  Rep.  277;  Smith  v.  States  109  Ga.  479,  85 
8.  E.  59. 
Judgment  a£9rmed. 


ZEIGLER  V.  STATE.    (No.  686.) 
(Court  of  Appeals  of  Geor^a.    Oct  14,  1907.) 

1.  Cbtvinal  Law— AppKAi  —  Gband  Jubt- 
Bailiff  in  Oharqb— Qualification— Pbk- 
sttmptions. 

Where  it  appears  from  an  inspection  of  the 
minutes  of  the  sui>erior  court  that  a  named  per- 
son was  selected  as  bailiS  of  the  grand  jury,  a 
presumption  arises  that  as  such  bailiff  he  was 
duly  sworn  and  qualified  to  act  in  such  capacity. 
Bird  V.  State,  53  Ga.  603. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal  Law,  U  3024.  3033.] 

2.  Same— Recobd. 

There  h  no  law  reqairing  the  bailiff  of  the 
grand  jury  to  be  sworn  in  open  court  and  the 
tact  entered  on  the  minutes  of  the  court  The 
solicitor  general  can  properly  administer  the 
oath  to  snoh  bailiff  in  onen  court  or  before  the 
grand  jury.    Pen.  Code  1895.  t  798(3). 

8.  Witnesses- Gowpetenct  —  Membbbs    of 

Gband  Jubt. 

A  member  of  the  grand  jury  who  was  pres- 
ent and  sow  and  heard  the  oath  administered  to 
the  bailiff  in  open  court  is  competent  to  prove 
that  fact.  Elliott  v.  State,  1  Ga.  App.  113,  57 
8.  B.  972. 

[Ed.  Note.— For  eases  in  point,  see  Ont  Dig. 
vol.  50,  Witnesses,  {  186.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvania ;  H.  A. 
Boykin,  Judge. 

Charlie  Ziegler  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

E.  K.  Overstreet,  for  plaintiff  iu  error.  T. 
J.  Avails,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


RUM8EY  V.  STATE.    (No.  643.) 

(Court  of  Appeals  of  Georgia.    Oct.  14,  1907.) 

1.  CouBTS  —  Rules  of  Decision  —  Pbevious 
Decision  as  Contboixino. 

Upon  the  general  grounds  this  case  is  con- 
trolled by  Plummer  v.  State,  1  Ga.  App.  507, 
67  S.  E.  969.  ".  FF  , 


2.  CBnaRAL  Law— New  Tbial  —  Obouitds — 

ExcEssivB  Sentence. 

The  contention  that  the  sentence  is  exces- 
sive cannot  properly  be  made  a  ground  of  a  mo- 
tion for  a  new  trial.  Baldwin  v.  State,  75  Ga. 
482;  Stnrkey  v.  State,  116  Ga.  526,  42  8.  EL 
747;  Bellinger  v.  State,  116  Ga.  545,  42  &  B. 
747;  Burgamy  v.  State.  114  Ga.  852.  40  &  B, 
991. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  L«w,  |  2292.] 

8.  Same— DisQUAUFiCATioN  of  Jnsmt— Rxia- 

TI0M8HIF. 

"A  new  trial  will  not  be  granted  in  a  crim- 
inal case  because  of  the  relationship  within  the 
prohibited  degrees  of  a  juror  to  the  accused, 
although  such  telationahip  was  unknown  to  the 
accused  and  his  counsel  until  after  verdict" 
Downing  v.  State,  114  Ga.  30,  39  8.  B.  927. 
wherein  previous  decisions  to  the  same  eiEect 
are  expressly  approved  after  review.  See,  also. 
OUiff  V.  State,  1  Ga.  App.  553,  554.  57  S.  E. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  15,  Criminal  Law,  Sf  2225,  2230.] 
(Syllabus  by  the  Court.) 

Error  from  Superior  0>urt,  Stephens  Coun- 
ty; J.  J.  Klmsey,  Judge. 

Minnie  Rumsey  was  convicted  of  an  of- 
fense, and  she  brings  error.    Affirmed. 

R.  A.  Naves  and  McMillan  &  Erwin,  for 
plaintiff  in  error.  W.  A.  Clhartas,  SoL  Q&l, 
for  the  State. 

POWELL,  J.    Judgment  afDrmed. 


SIMMONS   V.    STATE.    (No.   747.) 
(Cionrt  of  Appeals  of  Gieorgia.    Oct  14.  1907.) 
Labckrt  —  Elements  or  Offense  —  Animus 

FUBAKDI. 

A  conviction  for  larceny   cannot  be  sus- 
tained  when  all   the  circumstances   are   incon- 
sistent with  the  existence  of  an  animns  fnrandL 
(Syllabns  by  the  Ck>nrt.) 

Error  from  City  Court  of  Americus ;  Chas. 
R.  Crisp,  Judge. 

Louis  Simmons  was  convicted  of  larceny, 
and  he  brings  error.    Reversed. 

Blalock  ft  Cobb  and  H.  B.  SlmmouB,  for 
plaintiff  In  error.  Zach  Oiilders,  for  the 
State. 

POWELL,  J.  The  defendant  was  diarged 
with  larceny  from  the  bouse,  in  that  he  stole 
from  the  house  of  George  Oliver  a  bushel  of 
oats,  a  bushel  of  corn,  and  90  pounds  of  hay, 
the  property  of  said  Oliver.  Oliver  did  not 
prosecute,  but  one  Charlie  Burke,  an  employe 
of  his,  did  so.  The  undisputed  evidence 
shows  that  the  defendant  was  a  team  driver 
for  Oliver,  who  was  a  contractor,  and  who 
was  engaged  In  having  some  dirt  moved  at 
what  is  called  in  the  record  the  "gully,"  or 
"fill."  Oliver  kept  in  Americus  a  store  and 
warehouse.  It  was  the  duty  of  the  defendant 
to  feed  the  stock,  aud  he  had  lieen  bringing 
them  to  the  stables  at  the  warehonae  and 
feeding  them  there.  On  the  morning  of  the 
alleged  larceny,  he  went  to>tlie  warehouse. 
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and  In  tbe  presence  of  Oliver's  clerk  or  snper* 
intendent,  a  white  employe  In  the  store,  whose 
business  it  was  to  overlook  the  feeding  of  the 
stock,  took  ont  a  bushel  of  oats,  a  bushel  of 
com,  and  the  bundle  of  hay,  put  them  on  the 
wagon  at  the  side  door,  and  drove  around  to 
the  front  of  the  store,  where  Burke,  another 
clerk  of  Oliver's,  stopped  him  and  told  him  to 
put  the  feed  back.  The  defendant  stated  at 
the  time  that  he  was  taking  the  feed  stuff 
in  order  that  he  might  feed  the  mules  down 
at  the  "guUy,"  where  they  were  working.  In- 
stead of  bringing  them  back  to  the  warehouse 
at  noon.  This  occurred  in  December.  The  de- 
fendant continued  to  work  for  Oliver,  and 
Oliver  paid  liim  his  wages.  Afterwards  he 
quit  working  for  Oliver,  and  at  that  time 
was  Indebted  to  him  In  the  sum  of  $3.  After 
the  defendant  quit  work,  thus  Indebted,  Burke, 
at  Oliver's  instance,  so  Burke  says,  though 
Oliver  denied  remembering  this  instruction. 
In  the  April  following  instituted  this  prosecu- 
tion. 
.  That  an  Intent  to  steal  Is  essential  to  the 
existence  of  the  crime  of  larceny  Is  so  ele- 
mentary as  to  require  no  citation  of  author- 
ities. While  this  Intent  may  be  circumstan- 
tially proved,  and  may  be  Inferred  from  a 
state  of  facts  capable  of  supporting  that  in- 
ference, yet  there  must  be  some  legal  proof 
of  It  in  every  case.  We  have  no  hesitancy  at 
all  In  saying  that  the  facts  in  this  case  are 
utterly  inconclusive  of  any  such  inference. 
In  fact,  the  record  much  more  strongly  In- 
dicates malice  in  the  prosecution  than  it  does 
guilt  on  the  part  of  the  defendant  Mltclicll 
V.  State,  103  6a.  17,  29  S.  E.  435 ;  Causey  v. 
State,  79  Ga.  5C4,  5  S.  E.  121,  11  Am.  St 
Rep.  447. 
Judgment  reversed. 


McDONAIiD  V,   STATE.    (No.  689.) 
(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

1.  Crihinai,  Law — Bvidenck-^udicial  No- 
tice—Monbtabt  Stardabd. 

The  courts  will  judicially  recognize  that  the 
word  "dollar"  is  the  money  unit  of  the  United 
States  of  tlie  value  of  100  centR,  and  will  also 
recognize  the  different  Icinds  and  denominations 
of  the  currency  issued  by  tlie  United  States. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  I  714.] 

2.  8am»— "Gbeenback." 

The  courts  judicially  know  that  the  term 
"greenback"  is  the  popular  name  used  to  desig- 
nate a  certain  species  of  the  currency  of  the 
United  States. 
8.  Labcent— Monet— Descbiption. 

The  description  of  the  property  stolen  in 
an  accusation  for  larceny  as  "ninety  dollars  of 
the  lawful  currency  of  the  United  States  of 
America"  is  sufficiently  proved  by  evidence  that 
the  money  was  in  $10  and  $20  bills;  tliat  ons  of 
the  bills  had  the  word  "gold"  on  it  and  the 
rest  of  the  money  was  "greenback." 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  32,  Larceny,  f  156.] 

4.  Savv— Evidence. 

The  evidence   required   the  judgment   ren- 
dered, and  there  was  no  error  of  law. 
(Syllabus  by  the  Court) 


S.   WOBDB    AND    PhBASES— "DOIXAB." 

The  word  "dollar"  is  used  to  signify  the 
money  nnit  of  the  United  States  of  the  value 
of  lOO  cents.  It  imparts  to  the  common  under- 
standing the  meaning  of  a  thing  of  value. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2180-2164.] 

8.  Same— "Gbeenbaok." 

The  term  "greenback"  is  a  popular  name 
applied  to  all  United  States  treasury  notes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8164-3165.] 

Error  from  Superior  Court,  Baldwin  Coan- 
ty;   H.  O.  Lewis,  Judge. 

Joe  McDonald  was  convicted  of  larceny, 
and  from  an  order  vacating  a  writ  of  certi- 
orari be  brings  error.    Affirmed. 

Kenan  Crawford,  for  plaintiff  In  error. 
Jos.  E.  Pottle,  SoL  Oen.,  and  (3arl  Vinson, 
for  the  State. 


HILL,  G.  J.  Plaintiff  In  error  was  tried 
by  the  judge  of  the  county  court  of  Baldwin 
county  without  a  jnry,  on  an  accusation 
charging  him  with  the  offense  of  simple  lar- 
ceny. He  was  adjudged  guilty,  and  thereup- 
on petitioned  for  a  writ  of  certiorari.  His 
petition  was  sanctioned,  and  the  writ  grant- 
ed. On  the  bearing  of  the  certiorari  by  the 
judge  of  the  superior  court  of  said  county, 
the  same  was  overruled,  and  to  this  judg- 
ment error  is  assigned. 

There  Is  but  a  single  question  made  by  the 
record  for  the  decision  of  this  court  Was 
the  property  alleged  to  have  been  stolen 
sufficiently  proved  as  described  in  the  accu- 
sation? The  accusation  describes  the  prop- 
erty feloniously  taken  and  carried  away  as 
"ninety  dollars  of  lawful  currency  of  the 
United  States  of  America  of  the  personal 
goods  of  one  Jordan  Lord  of  the  value  of 
ninety  dollars."  The  evidence  i)ertlnent  to 
said  allegation  and  descriptive  of  the  prop- 
erty stolen  was  as  follows:  The  prosecutor 
testified  "this  money  (referring  to  the  stolen 
money),  was  in  $10  and  $20  bills.  I  counted 
It,  and  there  was  $90.  This  money  was  giv- 
en me  in  payment  of  a  check  on  the  Mer- 
chants' &  Farmers'  Bank  at  Pelham  at  said 
bank.  This  money  was  in  my  pocketbook,  a 
black  leather  book  with  Merchants'  &  Far- 
mers' Bank  of  Mllledgeville  stamped  oa  it 
I  don't  know  just  what  kind  of  money  was 
in  the  book.  It  was  paper  bills,  tens  and 
twenties,  such  as  I  have  used  every  two 
weeks  for  the  last  few  years  and  passed  as 
money.  I  never  read  any  of  the  bills  except 
the  figures  on  them  showing  the  amount  of 
these  bills.  I  do  not  know  whether  they 
were  issued  by  the  United  States  government 
or  the  Bank  of  England,  or  any  other  bank. 
All  I  can  say  about  that  Is  that  it  was  the 
kind  of  money  that  1  had  gotten  from  the 
bank  and  used  and  other  people  have  used. 
It  was  worth  $90."  Another  witness  describ- 
ed the  money  as  follows:  "I  counted  the 
money  twice.  There  was  $90  in  all,  three 
$20  bills  and  three  $10  blll&f  p^v^^fit  ithe 
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bills  had  'gold'  on  It  The  rest  of  It  was 
greenback." 

It  is  well  settled  tbat  the  accusation  need 
not  have  alleged  that  the  property  or  money 
stolen  was  lawful  currency  of  the  United 
States,  yet,  if  alleged,  the  description  must 
be  proved  as  laid.  Watson  v.  State,  64  Ga. 
61;  Fulford  v.  State,  50  Ga.  691.  "If  a  neces- 
sary allegation  Is  made  unnecessarily  minute 
In  description,  the  proof  must  satisfy  the  de- 
scription as  well  as  main  fact,  since  the  one 
is  essential  to  the  Identity  of  the  other."  1 
Bishop,  New  Criminal  Procedure,  {  484; 
Clark,  Crim.  Procedure,  182.  In  our  opinion, 
the  proof  sustained  the  allegation  as  laid 
in  the  accusation.  In  other  words,  we  think 
that  the  evidence  sufficiently  shows  that  the 
property  alleged  to  have  been  stolen  was 
lawful  currency  of  the  United  States  of 
America. 

.  The  prosecutor  described  the  property 
stolen  as  $90  In  money  in  |10  and  |20  bills, 
gnch  as  be  had  used  every  two  weeks  for 
three  years  and  passed  as  money;  the  same 
kind  of  money  that  he  bad  gotten  from  banks 
and  used  and  other  people  had  used.  The 
courts  will  Judicially  recognize  that  the  word 
"dollar"  IB  the  money  unit  of  the  United 
States  of  the  value  of  100  cents.  The  word 
"dollar"  Imparts  to  the  common  understand- 
ing the  meaning  of  a  thing  of  value,  and 
when  the  charge  is  that  the  defendant  stole 
$90  in  lawful  currency  of  the  United  States, 
it  means  by  common  understanding  that  that 
amount  of  money  in  coin,  banknotes,  or  notes 
issued  by  the  goyemment  of  the  United 
States,  was  stolen  by  him.  Leonard  v.  State^ 
115  Ala.  80,  22  South.  564.  The  courts  also 
will  Judicially  recognize  that  among  the  de- 
nominations of  currency  Issued  by  the  gov- 
ernment of  the  United  States  are  $10  and  $20 
treasury  notes  and  national  bank  notes.  Un- 
der the  allegations  of  the  accusation,  the  cur- 
rency In  question  might  either  have  been  coin 
or  notes  or  bills  issued  by  authority  of  the 
United  States.  Under  the  evidence,  it  is  def- 
initely shown  that  the  currency  hi  question 
was  either  the  notes  or  bills  Issued  by  the 
national  banks  of  the  United  States  or  Treas- 
ury notes  of  the  United  States.  It  matters 
not  which,  for  both  are  lawful  United  States 
currency.  No  other  money  of  the  denomina- 
tion of  $10  and  $20  bills  is  current  In  and 
circulated  throughout  the  United  States  as  a 
medium  of  trade  except  the  foregoing.  The 
evidence  is  that  these  bills  were  procured  at 
a  bank  and  were  similar  to  the  money  which 
had  been  used  by  the  prosecutor  for  years,  as 
well  as  by  otber  people.  There  can  be  but 
one  rational  conclusion  from  the  foregoing 
evidence:  That  the  $90  stolen  was  lawful 
currency  of  the  United  States. 

Another  witness  describes  the  money  as 
three  $20  bills  and  three  $10  bills.  One  of 
the  bills  bod  the  word  "gold"  on  It,  and  the 
rest  were  greenbacks.  The  term  "greenback" 
is  a  popular  name  applied  to  all  United 
states  Treasury  notes.    This  being  the  case. 


it  is  as  certain  In  the  description  of  the 
property  stolen  as  If  the  phrase  "Treasury 
notes"  had  been  used.  Hickey  v.  Stat^  23 
Ind.  21.  United  States  notes  are  commonly 
known  as  "greenbacks."  United  States  t. 
Howell  (O.  G.)  64  Fed.  110.  In  an  indictment 
which  alleges  the  larceny  of  $80  in  raouer. 
consisting  of  $10  bills  and  $20  bills  currency 
of  the  United  States  of  America,  if  the  evi- 
dence shows  that  the  money  stolen  consisted 
of  "greenlKicks,"  without  any  other  descrip- 
tion, there  is  no  variance.  Gady  ▼.  State,  83 
Ala.  429,  3  South.  429;  Levy  v.  State,  79  Ala. 
259.  Where  the  indictment  charged  larceny 
of  Treasury  notes,  it  was  held  safBcient  to 
prove  that  the  property  stolen  was  "green- 
backs." Hickey  V.  State,  23  Ind.  21.  Treas- 
ury notes  of  the  United  States,  or  In  common 
parlance  "greenbacks,"  are  lawful  currency  <i( 
the  United  States,  and  a  l^al  tender  In  the 
payment  of  all  debts,  private  or  public.  Act 
Cong.  May  31,  1878,  c.  146,  20  Stat  87  [U. 
S.  Comp.  St  1901,  p.  2397];  Legal  Tender 
Case,  110  U.  &  421,  4  Sup.  Ct  122,  28  L.  Ed. 
204.  We  think  also  that  the  fact,  as  testi- 
fied to,  tbat  one  of  the  bills  had  the  word 
"gold"  printed  on  It  strongly  indicated  tliat 
such  bill  was  a  "gold  certificate,"  or  lawful 
currency  issued  by  authority  of  the  United 
States.  Besides,  the  court  Judicially  knovrs 
that  Treasury  bills  or  greenback  and  gold 
certificates,  as  matter  of  law,  are  prima  fade 
of  the  commercial  value  equal  to  tbat  im- 
ported by  their  face;  but  there  was  both 
allegation  and  positive  proof  that  these  bills 
were  of  the  value  of  $90. 

In  short,  we  are  clearly  of  the  opinion 
that  the  evidence  in  this  case  sufficiently  es- 
tablished the  allegations  made  in  the  accusa- 
tion that  the  money  stolen  was  lawfnl  cur- 
rency of  the  United  States.  To  hold  other- 
wise would  be  absurd,  and,  under  the  undis- 
puted facts  in  this  case^  a  palpable  miscar- 
riage of  Justice.  The  Judgment  of  the  lows' 
court  In  overruling  the  certiorari  Is  therefore 
affirmed. 

Judgment  affirmed. 


CARLISLE  V.  STATE.    (No.  e9&) 
(Court  of  Appeals  of  Georgia.    Oct  15,  1907.) 

FaMK     PBGTENSES  —  INDICTUERT  —  MlSSEPBE- 
BENTATIONB    OF    OWREBSHIP. 

In  a  prosecatioh  for  cheating  and  swin- 
dling through  the  making  of  false  representations 
as  to  the  ownership  of  property,  an  allegation 
in  tiie  indictment  that  the  defenaant  knew  that 
the  representations  made  by  him  were  false  is 
a  material  allegation  and  must  be  supported  b; 
the  proof  in  the  case.  As  to  this  element  of  the 
charge  in  the  present  case,  the  testimony,  which 
was  circumstantial  only,  was  too  inconclusive 
to  justify  a  conviction. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  23,  False  Pretenses,  Si  37,  62.] 

(Syllabus  by  the  (]ourt) 

Error  from  City  Court  of  LaGrauge;  Frank 
Harwell,  Judge. 
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Stanmore  Carllele  was  conTicted  of  cheat- 
ing by  false  pretenses,  and  he  brings  error. 
Beversed. 

E2.  T.  Moon  and  D.  B.  Wbltaker,  for  plaln- 
titr  in  error.    Henry  Reeves,  for  the  State. 

POWEIiL,  J.  The  Indictment  charged 
that  the  defendant  "unlawfully  did  defraud 
and  cheat  W.  A.  Holmes  in  the  sum  of  one 
hundred  and  twenty-flve  dollars  by  reason 
of  the  following  means  and  artful  practice, 
to  wit:  Said  Carlisle  and  Burpee  represent- 
ed to  said  Holmes  that  said  Carlisle  owned 
a  certain  red  colored  horse  mule  for  the  pur- 
pose of  selling  said  mule  to  said  Holmes, 
and,  relying  upon  said  representation  being 
true,  he,  the  said  Holmes,  bought  said  mule 
from  said  Carlisle  and  Burpee,  and  paid  him 
therefor  the  sum  of  one  hundred  and  twenty- 
flve  dollars,  when  said  representations  were 
false,  and  said  Carlisle  and  Burpee  then 
and  there  knew  were  false,  and  intended  to 
be  false,  the  truth  being  that  said  Carlisle 
did  not  own  said  mule,  which  truth  said 
Carlisle  and  Burpee  then  and  there  well 
knew,  and  because  of  said  false  and  fraudu- 
lent representations  said  Holmes  sustained 
loss  as  aforesaid,  which  was  Intended  by  de- 
fendant." The  evidence  for  the  state  shows 
that  the  defendant  and  one  Burpee  came  to 
town  leading  the  mule  behind  a  buggy.  The 
prosecutor  asked  the  defendant  what  be 
would  take  for  the  mule,  and  made  blm  an 
offer  for  it.  The  defendant  said  that  he 
bad  bought  the  mule  out  of  a  drove,  and 
that  no  one  else  bad  owned  It  since  He 
said  that  it  was  his  own  mule.  In  response 
to  an  inquiry  as  to  the  mule's  eyes  be  said 
that  he  bad  worked  the  mule  on  bis  farm; 
that  he  bought  it  two  or  three  years  ago. 
Burpee  also  told  the  prosecutor  that  be  had 
better  buy  the  mule,  that  It  would  be  a 
good  trade,  and  finally  the  trade  was  closed 
at  the  original  offer  of  $125.  The  prosecutor 
then  delivered  the  mule  into  the  care  of  one 
Cameron.  About  12  months  later,  two  men, 
one  of  them  claiming  to  be  the  sheriff  of  an 
adjoining  county,  came  and  got  the  mule 
from  Cameron.  One  Hendricks  then  testi- 
fied that  he  was  the  man  who  went  with  the 
sheriff  to  Cameron's  and  got  the  mule.  That 
it  was  his  mule.  That  shortly  before  the 
time  the  defendant  sold  the  mule  to  the 
prosecutor  the  mule  had  disappeared  from 
Ills  home  In  the  adjoining  coimty.  That  he 
did  not  know  how  he  got  away;  that  he  had 
morl-gaged  the  mule  to  Burpee  and  also  to 
bis  cousin.  The  mule  was  taken  from  Cam- 
eron's under  the  foreclosure  of  the  mortgage 
which  he  had  given  his  cousin.  That  while 
be  did  not  know  bow  the  mule  got  away 
from  his  place,  yet  It  was  taken  away  with- 
out his  consent.  That  he  got  home  one  night 
about  11  o'dock  and  found  the  lock  to  his 
bam  broken  and  the  mule  gone.  This  was 
all  the  evidence  for  the  state.  The  defendant 
stated  that  he  bought  the  mule  from  Burpee 


out  of  a  drove  which  Burpee  had,  and  gave 
him  $100  for  it;  that  be  did  not  know  any- 
body bad  an  interest  In  the  mule,  or  that 
anything  was  wrong  with  It;  that  he  Ixiuglit 
it  in  good  faith,  and  believed  that  it  was 
his  mule;  that  be  told  the  prosecutor  that  he 
had  bought  the  mule  out  of  Burpee's  drove, 
which  was  a  fact. 

In  a  prosecution  of  this  kind,  knowledge  on 
the  port  of  the  defendant  that  the  representa- 
tion made  by  him  Is  false  is  material.  A 
mere  false  statement  by  the  defendant,  ac- 
companied by  loss  to  the  prosecutor.  Is  not 
sufficient.  While  such  knowledge  may  be 
proved  Indirectly  or  inferentlally,  yet  the 
burden  Is  upon  the  state  to  make  It  appear, 
and  If  the  facts  proved  are  consistent,  rea- 
sonably consistent,  with  the  defendant's  lack 
of  knowledge,  he  cannot  be  convicted.  The 
defendant,  it  Is  true,  did  state  that  he  owned 
the  mule,  but  be  stated  In  connection  there- 
with that  he  bought  It  out  of  a  drove,  and. 
according  to  the  undisputed  testimony,  bought 
It  out  of  Burpee's  drove.  Burpee  was  present 
when  this  statement  was  made,  and,  so  far  as 
the  record  shows,  made  no  denial  of  this  fact. 
While  the  testimony  of  the  defendant  that 
he  had  owned  the  mule  for  two  or  three  years 
was  false,  and  under  the  testimony  probably 
knowingly  false,  yet  the  length  of  time  that  he 
owned  the  mule  was  not  material  In  the  state 
of  his  title.  And  while  ordinarily  the  falsity 
of  this  statement  might  have  had  some  pro- 
bative value  as  tending  to  show  a  fraud- 
ulent design  on  the  defendant's  part  for  the 
purpose  of  concealing  the  true  state  of  bis 
title,  yet  in  the  present  instance  this  Infer- 
ence cannot  be  legitimately  Indulged,  because 
this  statement  as  to  the  length  of  time  he 
bad  owned  the  mule  was  not  made  in  response 
to  any  Inquiry  as  to  the  state  of  his  title, 
but  In  response  to  an  Inquiry  in  regard  to  a 
defect  in  the  eyes  of  the  mule.  If  the  prose- 
cution had  been  based  upon  any  fraud  In  con- 
nection with  the  condition  of  the  mule's  eyes, 
then  this  statement  would  have  been  material 
and  of  strong  probative  value;  but  not  so  In 
the  present  case.  There  was  no  proof  that 
the  defendant  did  not  buy  the  mule  out  of 
Burpee's  drove,  Just  as  he  said  he  bought  it ; 
that  he  paid  (100  for  it ;  and  that  he  believed 
he  owned  It  That  be  did  buy  It  out  of  Bur- 
pee's drove  is  corroborated  somewhat  by  the 
fact  that  Burpee  had  a  mortgage  on  the  mule, 
as  well  as  In  the  fact  that  while  the  mule 
was  taken  from  Hendrlck's  lot,  in  Ilendrlck's 
absence,  he  did  not  appear  to  set  up  the  con- 
tention that  the  mule  had  been  stolen  from 
him,  and  this  fact  would  further  indicate 
that  he  recognized  that  the  mule  had  probably 
been  taken  by  Burpee  under  the  mortgage; 
the  act  of  seizure  being  made  in  Hendrlck's 
absence.  If  the  state  had  shown  that  the  de- 
fendant did  not  buy  the  mule  from  Burpee's 
drove,  or  had  shown  circumstances  indicating 
that  b<>  and  Burpee  bad  conspired  and* collud- 
ed together  to  sell  a  mule  which  he  knew  to 
have  been  unlawfully^  taken^^l^g^l^* 
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conviction  conld  be  sustained ;  but  not  so  In 
the  present  state  of  the  record.    See  Craw- 
ford V.  State,  117  Ga.  247,  252  (4),  43  S.  B. 
7C2. 
Judgment  reversed. 


THARPB  T.   STATE.    (No.  676.) 
(Court  of  Appeals  of  Georsia.    Oct  15,  1907.) 
(3BIUINAL  Law  —  Coicmibsion  or  Oitense  — 

TUUE. 

It  is  essential  to  a  conviction  that  the  proof 
show  that  the  offense  was  committed  prior  to 
the  returning  of  the  indictment  or  the  filing  of 
the  accusation.  Davis  y.  State,  92  Qa.  458,  17 
S.  E.  336. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1270.1 

(Syllabos  by  the  Court) 

Error  from  City  Court  of  Ashbnm ;  W.  A. 
Hawkins,  Judge. 

Landy  Tharpe  was  convicted  of  an  offense, 
and  he  brings  error.    Reversed. 

R.  L.  Tipton  and  J.  H.  Tipton,  for  plaintiff 
In  error.    J.  A.  Comer,  for  the  State. 

POWELL.  J.    Judgment  reversed. 


BROWN  T.  STATE.    (Na  782.) 
(Ciourt  of  Appeals  of  Georgia.    Oct  16,  1907.) 

1.  Landlord  and  Tenant  —  Cbofpkss  —  Of- 
fenses—Disfobai.  OF  Cbop. 

A  prosecution  under  Fen.  Code  1885,  | 
680,  will  not  lie  for  the  protection  of  the  land- 
lord as  to  any  indebtedneBS  other  than  ad- 
vances necessary  to  make  the  crop. 

2.  Same— Evidence. 

The  conviction  is  not  justified  by  the  evi- 
dence. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Statesboro;  J. 
F.  Brannoi,  Judge. 

G.  W.  Brown  was  convicted  of  selling  a 
crop  without  the  consent  of  hlB  landlord, 
and  brings  error.    Berersed. 

H.  B.  Strange,  for  plaintiff  in  error.  Fred 
T.  Lanier,  for  the  State. 

POWELL,  J.  The  defradant  was  a  crop- 
per of  the  prosecutor,  and  be  was  tried  and 
convicted  of  a  violation  of  section  680  of  the 
Penal  Code  of  1895,  which  provides:  "Any 
cropper  who  shall  sell  or  otherwise  dispose 
of  any  part  of  the  crop  grown  by  him,  with- 
out the  consent  of  the  landlord,  and  before 
the  landlord  has  received  bis  part  of  the  en- 
tire crop  and  payment  in  full  for  all  advan- 
ces made  to  the  cropper  in  the  year  the  crop 
was  raised,  to  aid  In  making  it,  shall  be  guil- 
ty of  a  misdemeanor."  The  accusation  al- 
leged a  loss  of  $31.25. 

The  only  items  definitely  shown  by  the  evi- 
dence to  be  owing  by  the  defendant  to  the 
prosecutor  were  for  an  old  buggy,  $15,  and 
for  a  doctor's  bill  of  $16,  not  contracted  with 
the  prosecutor,  but  bought  up  by  the  prose- 


cutor from  the  physician.  l%e  Code  sectiM 
does  not  protect  landlords  as  to  indebtedness 
due  them  other  than  advances  necessary  ti> 
make  tlie  crop.  The  buggy  was  prlmaiil^ 
not  such  an  article  of  necessity  to  make  tbr 
crop,  nor  was  it  shown  to  be  by  the  evidence. 
The  physician's  bill  was  not  an  advancemeat 
by  the  landlord  at  all.  Elliott  v.  Parker,  91 
Qa.  620,  20  S.  E.  106;  Brlmberry  v.  Mass- 
field,  86  6a.  794,  13  S.  £.  132;  Scott  t. 
Pound,  61  Ga.  579;  Barge  v.  Weems.  10) 
Ga.  685,  35  S.  E.  65.  There  are  other  Indi- 
cia in  the  record  that  the  prosecution  did  not 
come  up  to  the  true  ^irlt  of  the  section  cit- 
ed from  the  Penal  Code,  but  the  above  rea- 
son alone  is  sufficient  to  require  a  reversal. 
Judgment  reversed. 


LEWIS   V.    STATE.    (No.    649.) 
(Court  of  Appeals  of  Georgia.    Oct  16,  1907.) 

1.  Riot— Elements  of  Offense— B^VIDENCB. 

Where  three  men  in  front  of  a  citizeD's 
house  at  night  curse  and  threaten  him  in  loud 
voices,  repeatedly  firing  a  gun  thereby  greatlj; 
frightening  him  and  members  of  his  familv. 
each  participating  in  such  conduct  they  arv 
all  guilty  of  the  offense  of  riot 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  42,  Riot  i  1.] 

2.  Same— INSTBUOTIOHS. 

The  excerpts  objected  to,  when  considered 
in  connection  with  the  entire  charge,  contain  no 
material  or  hurtful  error  of  law. 

[Ed.  Note.— For  cases  in  point,  see  (}enL  Dig. 
vol.  14,  Criminal  Law,  |  1990.] 

S.  Sahe— Evidence. 

The  evidence  supported  the  verdict  and  th^ 
judgment  of  the  court  refusing  a  new  trial  will 
not  be  disturbed. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Waynesboro:  P. 
P.  Johnston,  Judge. 

Tom  Lewis  was  convicted  of  riot,  and  he 
brings  error.    Affirmed. 

Brinson  &  Davis  and  H.  J.  Fullbright,  for 
plaintiff  in  error.  F.  S.  Bumey  and  Lawson 
ft  Scales,  for  the  State. 

HILL,  C  J.    Judgment  affirmed. 


KOLMAN  V.  STATE.    (No.  672.) 
(Conrt  of  Appeals  of  Georgia.    Oct  15,  190T.> 

1.  INTOXICATINO      LlQUOBS— OFFENSES— KEEP- 

INO  Open  on  Sunday — Evidence. 

The  evidence  is  legally  insufficient  to  justi- 
fy the  coaviction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Difr 
vol.  29,  Intoxicating  Liquors,  H  158,  281.) 

(Syllabus  by  the  Court) 

2.  WoBDB  and  Phbases— "Tippuno  Honsr." 

A  barroom  is  a  "tippling  house,"  within  tlie 
law  requiring  tippling  nouses  to  be  closed  on 
Sunday. 

[Ed.  Note.— For  other  deBnltions,  see  Words 
and  Phrases,  vol.  6,  pp.  8976-6978.] 

Error  from  Superior  Oourt.  Obatham  <}oaii- 
ty;  (3eo.  T.  Claim,  J'W*««»,oOqIc 
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Mary  Kolman  was  convicted  of  keeping  bor 
tippling  house  open  on  Sunday,  and  she 
brings  error.    Reversed. 

Gordon  &  Charlton,  for  plaintiff  in  error. 
W.  W.  Osborne,  Sol.  Gen.,  for  the  State. 

POWBLL,  J.  Mrs.  Kolman  and  one  John- 
son were  Jointly  Indicted,  tried,  and  convicted 
of  the  offense  of  keeping  open  a  tippling  house 
on  the  Sabbath.  Mrs.  Kolman  alone  excepts. 
The  testimony  upon  which  the  conviction 
against  Mrs.'  Kolman  rests  is  substantially  as 
follows:  Mrs.  Kolman  ran  a  barroom  and 
grocery  store  at  the  comer  of  Bryan  and  Jef- 
ferson streets  lu  Savannah.  One  Sunday  a 
man  named  Green  saw  two  men  standing  at 
a  gate  to  the  rear  of  her  premises,  and  he  ap- 
proached them  and  said  he  wanted  some 
whisky.  Johnson  took  the  money  and  went 
off  across  the  yard  in  the  direction  of  the  bar, 
and  soon  came  back  with  a  pint  of  whisky, 
which  he  delivered  to  Green.  The  witness  was 
unable  to  say  whether  he  entered  the  bar  or 
not.  So  far  as  he  knew,  the  bar  was  closed. 
Mrs.  Kolman  made  a  statement  in  which  she 
said  that  ber  bar  and  grocery  store  were  clos- 
ed throughout  the  entire  Sabbath,  and  that 
she  had  the  key  In  her  pocket.  Johnson  made 
a  statement  in  bis  behalf  In  which  he  said 
that  he  had  the  whisky  on  bis  person,  and 
that  though  he  worked  for  Mrs.  Kolman  he 
did  not  open  the  bar.  The  state  in  rebuttal 
proved  that  Johnson  after  his  arrest  had  ad- 
mitted that  he  went  into  the  bar  and  got  the 
whisky. 

As  a  matter  of  law,  the  barroom  was  a  tip- 
pling house.  If  the  room  was  opened  on  the 
Sabbath  day,  even  for  a  moment,  by  Mrs. 
Kolman  or  by  her  clerk  or  agent,  with  her 
consent,  actual  or  tacit,  she  was  guilty.  Klug 
V.  State,  77  Ga.  737,  and  cases  cited.  If  it 
was  opened  by  her  clerk  or  employ^,  the  bur- 
den was  on  her  to  show  both  lack  of  knowl- 
edge and  lack  of  consent,  as  to  the  fact 
King's  Case,  supra.  But  where  is  the  legal 
evidence  that  the  room  was  opened,  or  that 
Johnson  was  her  employe?  Johnson's  state- 
mmt  that  he  was  her  employe,  and  his  admis- 
sion that  he  had  altered,  was  evidence  sole- 
ly against  him  and  has  no  probative  value 
against  her.  Berry  v.  State,  122  Ga.  429,  50 
S.  £i.  345.  Johnson  was  properly  convicted, 
but  as  to  Mrs.  Kolman  the  Scotch  verdict  of 
"not  proven"  needs  be  entered. 

Judgment  reversed. 


WILLIAMS  V.  STATE.    (No.  678.) 
(Court  of  Appeals  of  Georgia.    Oct.  14,  1907.) 

1.   INDIOIMKNT     AND      In  FORM  ATION  —  REQUI- 
SITES. 

Where  every  essential  ingredient  of  the  of- 
fense charged  is  set  forth  with  sufficient  clear- 
ness to  enable  the  defendant  to  prepare  his  de- 
fense and  the  jury  clearly  to  understand  the 


nature  of  the  offense,  the  accusation  Is  not  de- 
murrable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  182.] 

2.  CannnAi.  Law—Bviderce— Judicial  No- 
tice. 

The  court  judicially  knows  that  the  land 
lots  in  what  was  formerly  Irwin  county,  then 
Worth,  and  now  Turner  county,  contained  490 
,  acres  of  land.    The   words  "two  hundred   and 
I  forty  acres  of  land,  second  district,  lot  of  land 
I  No.  70,"  would  not  indicate  in  what  portion  of 
■   land  lot  No.  70  the  premises  lay.    Consequently, 
«n  objection  to  this  evidence,  as  contained  in  the 
register  of  posted  land,   should   have  been  sus- 
tained. 
[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
;  vol.  14,  Criminal  Law,  {  705.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Ashbum ;  W.  A. 
Hawkins,  Judge. 

John,  alias  Will,  Williams  was  convicted 
of  fishing  on  posted  land  after  he  had  been 
forbidden  by  the  owner,  and  he  brings  error. 
Reversed. 

John  B.  Hntcheson,  for  plaintiff  In  error. 
J.  A.  Comer,  for  the  State. 


RUSSELL,  J.  The  defendant  was  convict- 
ed of  misdemeanor — fishing  with  hook  and 
line  on  land  duly  posted  according  to  law 
after  he  had  been  forbidden  by  the  own- 
ers thereof.  Before  trial  he  demurred  to  the 
accusation  and  filed  exceptions  pendente  lite 
to  the  order  of  the  court  overruling  the  same. 
The  overruling  of  the  demurrer  and  the 
Judgment  refusing  a  new  trial  are  the  er- 
rors presented  for  our  consideration. 

1.  We  think  the  demurrer  was  properly 
overruled.  The  accusation  sets  forth  the  of- 
fense charged  with  sufficient  clearness  for 
the  defendant  to  be  enabled  to  prepare  his 
defense  and  for  the  jury  to  clearly  under- 
stand the  charge  against  him. 

2.  We  think  that  the  court  erred  In  admit- 
ting the  register  of  posted  lands  for  Turner 
county.  The  objection  of  defendant's  counsel 
that  the  register  failed  to  describe  the  lands 
IMSted  and  Identify  them  as  the  lands  on 
which  defendant  was  alleged  to  have  illegal- 
ly fished  was  well  taken.  The  court  judi- 
cially knows  that  the  land  lots  In  what  was 
formerly  Irwin  county,  then  Worth,  and  now 
Turner,  contained  490  acres  of  land.  The 
description  In  the  register  of  the  land  posted 
was  too  vague  and  Indefinite  for  purposes  of 
description.  "Two  hundred  and  forty  acres 
of  land,  second  district  lot  of  land  No.  70." 
would  not  indicate  the  location  of  the  land 
or  in  what  portion  of  the  lot  of  land  it  lay. 
The  240  acres  might  be  on  the  north  side  of 
the  lot,  the  east  side  of  the  lot  west  side, 
south  side,  or  in  the  center  of  the  lot  Th» 
evidence  should  have  been  repelled,  and  for 
this  reason  a  new  trial  should  have  been 
granted. 

The  second  ground  of  the  motion,  as  stat- 
ed, presents  no  reason  why  the,(>ourt  should. 
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have  ordered  a  mistrial,  and  the  grounds  com- 
plaining of  the  judge's  charge  present  no  each 
assignment  of  error  as  can  be  considered  by 
tbls  conrt. 

The  fourth  ground  cannot  be  considered, 
because  It  Is  well  settled  that  the  overruling 
of  a  demurrer  Is  not  a  proper  ground  of  a 
motion  for  a  new  trial.  For  these  reasons 
It  is  unnecessary  to  consider  any  of  the  re- 
maining grounds  of  the  motion  for  new  trial. 

Judgment  reversed. 


WILLIAMS  V.  STATE.    (No.  677.) 
(Court  of  Appeals  of  Qeorgla.    Oct  14,  1907.) 

1.  Cbihinal  Law— Weit  or  Ebbob— Scope  of 
Review— New  Tbial— Grounds— Vkbifica- 

TION. 

The  grounds  of  error  set  oat  tat  the  amend- 
ment to  toe  motion  for  a  new  trial,  not  baving 
been  approved  or  verified  by  the  trial  judge,  will 
not  be  considered  by  this  court.  Jackson  v. 
State.  116  Ga.  834,  43  S.  E.  255;  Dunn  v.  State, 
lie  Ga.  615,  42  S.  E.  772;  Taylor  v  Brown, 
114  Ga.  299,  40  S.  E.  281;  Long  v.  Scanlan. 
105  Ga.  424,  31  S.  E.  436. 

2.  Saub— Plea  in  Abatekint— Exceptions. 

A  judgment  sustaining  a  demurrer  to  a 
special  plea  in  bar  to  an  indictment  cannot  be 
made  a  ground  of  a  motion  for  a  new  trial. 
ESxception  to  such  judgment  must  be  taken  either 
by  a  bill  of  exceptions  sued  out  within  twenty 
days  from  the  date  of  the  judgment,  or  by  excep- 
tions pendente  lite  properly  allowed  and  certi- 
fied on  which  error  is  duly  assigned.  Rogers 
V.  State,  1  Ga.  App.  527,  58  S.  E  236;  Long 
V.  State,  118  Ga.  319,  45  S.  B.  416.    • 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  2152.] 

3.  Same— EJviDENCE— Review. 

The  statutory  grounds  of  the  motion  for  a 
new  trial  are  without  merit;  there  being  some 


evidence  to  support  the  verdict  which  was  ap- 
proved by  the  trial  court 

(Syllabus  by  the  Court) 

Error  from  City  <3ourt  of  Astabum ;  W.  A. 
Hawkins,  Judge. 

George  Williams  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

R.  L.  Tipton  and  J.  H.  Tipton,  for  plain- 
tiff In  error.    J.  A.  C!omer,  Sol.,  for  tlie  SUtc; 


HILL,  O.  J.    Judgment  affirmed. 


HARRIS  V.  STATE.    (No.  674.) 
(Court  of  Appeals  of  Georgia.    Oct  16.  1907.) 

1.  CannNAi,  Law— Wbit  of  Bbkoh— AasioN- 
HBRTS  OF  Ebbob— AppbovaI/ — Review. 

The  assignments  of  error  made  in  the 
amendment  to  the  motion  for  a  new  trial,  not 
beinf;  approved  by  the  trial  judge,  will  not  be 
considered  by  this  court 

2.  Same— Rbief  of  Evidence. 

There  being  no  approved  brief  of  evidence 
in  the  record,  the  statutory  grounds  for  new 
trial  cannot  be  decided. 

(Syllabus   by  the  Court) 

Error  from  City  Ooart  of  Ashbum;  W.  A 
Hawkins,  Judge. 

Emanuel  Harris  was  convicted  of  an  of- 
fense and  be  brings  error.    Affirmed. 

R.  L.  Tipton  and  J.  H.  Tipton,  for  plaintiff 
In  error.    J.  A.  Comer,  Sol.,  for  tbe  States 


HILL,  C  J.    Judgment  affirmed. 
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McCASKILL  et  al.  ▼.  WALKEB  et  al. 

{Supreme  Court  «f  North  Carolina.    Oct.   18, 
1907.) 

NoNBurr— MoTioH  — ConaTBucnon  of  Bti- 

DENCC. 

Upon  a  motion  for  nooanit.  the  evidence 
mnst  be  taken  in  its  most  favorable  view  for 
plaintiff. 

[£id.  Note.— For  casee  in  Mint,  see  Cent.  Die. 
Tol.  46.  Trial.   {  374.] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty ;   Webb,  Judge. 

Action  by  J.  C.  McCasklU  and  anotber 
against  Sarah  B.  Walker  and  others.  From 
a  judgment  of  nonsuit,  plaintiffs  appeaL  Be- 
Tersed  and  remanded  for  new  trial. 

Mclntyre  &  Lawrence  and  J.  D.  Proctor, 
for  appellants.  R.  H.  Battle  &  Son  and  Mc- 
Lean &  McCormlck,  for  appellees. 

BROWN,  J.  It  is  admitted  that  John 
Walker,  Jr..  was  seised  and  possessed  of 
the  lands  In  controversy.  The  evidence 
shows  that  he  conveyed  the  land  by  deed 
dated  June  2,  18C9,  to  Hector  J.  MacLean,  un- 
der whom  plaintiffs  claim.  The  record  evi- 
dence tends  to  prove  that  plaintiff  McCaskill 
claims  three  fourths  of  the  land  by  purchase 
from  the  heirs  of  Hector  J.  MacLean,  and  the 
other  fourth  is  claimed  by  plaintiff  Lola 
Wright,  the  remaining  heir  at  law  of  said 
MacLean.  The  defendants  pleaded  adverse 
possession,  and  that  Hector  J.  MacLean  ob- 
tained the  deed  to  the  land  from  John  Walk- 
er, Jr.,  by  fraud,  and  that  defendants  are 
the  heirs  at  law  of  Walker  and  claim,  the 
land  as  such. 

The  ground  of  the  nonsuit,  as  we  under- 
stand the  record,  is  that  the  evidence  offered 
by  the  plaintiffs  proves  title  in  the  defend- 
ants by  adverse  possession,  and  that  there- 
fore the  plaintiffs,  upon  their  own  showing, 
are  not  entitled  to  recover.  We  do  not  think 
that  the  evidence  as  set  out  in  the  record  is 
sufficient  to  sustain  his  honor's  ruling.  The 
evidence  tends  to  show  that  there  were  two 
tracts  of  land  owned  by  John  Walker,  a 
40-acre  tract,  which  is  the  one  in  controversy, 
and  a  32-acre  tract,  whereon  John  Walker 
lived,  and  died  in  1872,  and  where,  accord- 
ing to  the  evidence  of  one  witness,  the  widow 
and  children  of  John  Walker  have  lived  ever 
since.  The  evidence,  taken  In  its  most  favor- 
able view  for  plaintiff,  as  is  the  rule  upon  a 
motion  to  nonsuit,  tends  to  prove  that  the 
40-acre  tract  is  woodland  and  was  used  for 
getting  firewood  and  straw  very  generally 
from  1888  to  1001  by  those  claiming  under 
Hector  J.  MacLean.  There  is  some  evidence 
also  of  a  like  use  by  defendants  during  same 
period,  but  it  is  not  sufficiently  definite,  cer- 
tain, and  exclusive  to  justify  a  court  in  hold- 
ing as  matter  of  law  that  It  establishes  ad- 
verse possession  for  20  years. 

His  honor  erred  in  sustaining  the  motion. 

New  trial. 
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BRICK  V.  ATLANTIC  COAST  LINE  B.  CO 

(Supreme  Court  of  North  Carolina.    Oct   18, 
1907.) 

L  JuooMENT— Be8  Judicata. 

A  judgment  of  the  Supreme  Court,  affirming 
a  judgment  for  defendant  rendered  on  appeal 
from  a  justice's  judp;ment  on  the  ground  that 
the  justice  had  no  jurisdiction  of  the  subject- 
matter,  is  not  a  bar  to  a  subsequent  suit  on 
the  same  cause  of  actipn. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  1001,  1009.] 

2.  Cabbicrs— Tbarspobtatioii  of  Baooaoe— 

LlABIUTT. 

A  carrier  is  an  insurer  of  the  jwisonal  bag- 
gage of  a  passenger. 

iEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  9,  Carriers,  {  1519.] 

3.  Same— Pebsonax  Basgaok— What  Consti- 
tutes. 

The  personal  baggage  of  a  passenger  In- 
cludes jewelry  carried  for  hi*  personal  use,  but 
not  that  carried  for  sale  or  for  the'  use  of 
another. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  .11  1520-1528.] 

4.  Sauk— Gabbiaob  of  Baogage. 

The  carriage  of  the  personal  baggage  of  a. 
passenger  is  incident  to  the  ticket  purchased, 
and  is  personal  to  the  user  of  the  ticket,  ex- 
cept where  several  members  of  a  family  are 
traveling  together,  in  which  case  articles  be- 
longing to  them  may  be  checked  as  the  baggage 
of  one. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  9,  Carriers,  S  1507.] 

6.  Same— Loss   of  Baggage— Rioht  of  Ao- 

TION. 

Where  the  user  of  a  ticket  was  not  the  own- 
er of  the  goods  checked  a.s  baggage,  and  he  and 
the  owner  were  not  traveling  together,  the  own- 
er was  the  proper  party  to  sue  for  loss  of  the 
baggage,  and  not  the  user  of  the  ticket. 

(Bid.  Note. — For  case«  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1559.] 

6.  Same— LiABiLiTT  of  Cabbieb. 

Where  goods  not  the  personal  baggage  of  a 
passenger  are  checked  as  his  baggage  without 
the  fact  being  brought  to  the  knowledge  of  the 
carrier,  the  carrier  is  liable  only  as  a  gratui- 
tous bailee,  and  to  recover  for  a  loss  gross  neg- 
ligence or  willful  injury  must  be  clearly  shown. 

7.  Appeai/— Review— Harmless  Ebbob. 

In  an  action  against  a  carrier  by  the  owner 
of  lost  baggage,  which  had  been  checked  on  a 
ticket  bought  for  another  person,  a  charge  that 
plaintiff  could  not  recover,  while  error,  because 
the  carrier,  being  a  gratuitous  bailee,  was  liable 
for  gross  negligence,  was  harmless ;  there  lieing 
no  evidence  of  gross  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeai  and  Error,  §}  4219-422S.] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty ;  Webb,  Judge. 

Action  by  A.  B.  Brick  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

See  66  S.  E.  194. 

The  plaintiff  sued  to  recover  the  value  of 
the  contents  of  a  trunk  by  him  delivered  to 
the  defendant.  It  was  in  evidence  that  the 
plaintiff,  who  was  a  merchant,  packed  the 
trunk  with  certain  wearing  apparel,  and  also 
placed  therein  certain  jewelry.  The  plaintiff 
purchased  a  ticket  and  checked  the  baggage 
and  delivered  the  ticket  to  bUi>i9ti^er,.wlw 

Digitized  by ' 


biaitrother,  wh 
bytjOOgie 


1074 


68  SOUTHEASTERN  REPORTEB. 


CN.C. 


"was  a  clerk  In  the  employ  of  plaintiff,  and 
"Who  was  going  to  Cbadbonme  for  the  pur- 
pose of  clerking  In  the  plaintiffs  store. 
Plaintiff's  brother  used  the  ticket  The 
jewelry  was  to  be  sold  m  plaintiff's  store  at 
Chadboume.  Demand  was  made  upon  the 
defendant  for  the  baggage,  and  It  has  failed 
to  produce  same  or  account  for  Its  nonpro- 
ductlon.  It  is  admitted  that  the  defendant 
had  no  knowledge  of  the  contents  of  the 
trunk.  The  value  of  the  wearing  apparel 
was  $46.75.  and  the  Jewelry  $207.83.  On  tbe 
trial  of  a  former  action  before  the  Justice, 
plaintiff  remitted  all  of  bis  claim  in  excess  of 
$200.  The  Justice  rendered  Judgment  for 
plaintiff,  and  defendant  appealed.  Upon  the 
trial  in  the  superior  court,  bis  honor  charged 
the  Jury  that  in  no  event  could  the  plaintiff 
recover  the  value  of  the  Jewelry.  Thereupon 
a  verdict  was  rendered  for  $46.75,  the  value 
of  the  wearing  apparel,  and  plaintiff  appeal- 
ed to  the  Supreme  Court  This  court  affirm- 
ed the  Judgment  below,  declaring  that  the 
Justice  had  no  Jurisdiction  of  the  cause  of 
action  for  the  value  of  the  Jewelry,  inasmuch 
as  this  demand  was  In  tort  und  In  excess  of 
$S0.  142  N.  C.  359,  55  S.  E.  194.  Thereupon 
the  plaintiff  Instituted  this  new  action  in  the 
superior  court,  founded  In  tort,  asking  for  the 
recovery  of  the  value  of  the  Jewelry.  A  Jury 
trial  was  waived,  and  thereupon  the  court 
found  the  facts  to  be  as  testified  to  by  the 
plaintiff  on  the  former  trial.  His  honor 
further  found  the  value  of  the  Jewelry  to  be 
$207.83.  Upon  the  uncontroverted  facts  his 
honor,  being  of  opinion  that  the  plaintiff 
could  not  recover,  nonsuited  the  plaintiff, 
and  he  appealed. 

Mclutyre  &  Lawrence,  for  appellant  Mc- 
Lean, McLean  ft  McCormlck,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  is  not  estopped 
by  the  former  Judgment  (142  N.  C.  359,  65 
S.  B.  I'.M),  because  it  was  held  therein  that 
the  court  of  Justice  of  peace  (in  which  that 
action  began)  bad  no  Jurisdiction  as  to  the 
tort  for  nondelivery  of  the  Jewelry.  The 
subject-matter  of  this  action  was  not  passed 
upon,  and  could  not  have  been.  In  that  ac- 
tion. Harrington  v.  Hatton,  130  N.  C.  88,  40 
S.  E.  848;  Smith  v.  Oarris,  131  N.  a  34. 
42  8.   B.  445. 

The  common  carrier  is  "insurer  of  the  per- 
sonal baggage  of  the  passenger,  and  this  in- 
cludes Jewelry,  carried  for  the  personal  use 
of  the  passenger,  to  a  reasonable  extent,  but 
not  when  it  is  carried  for  the  purpose  of  sale 
or  for  the  use  of  some  one  else."  S  A.  ft  B. 
Encyc.  (2d  Ed.)  534;  Humphreys  v.  Perry, 
148  U.  S.  627,  13  Sup.  Ct  711,  37  L.  Ed.  587. 
This  last  case,  citing  many  others  (page  642. 
of  148  U.  S.  [13  Sup.  Ct.  711,  37  L.  Ed.  587]), 
holds  that  In  such  case  the  carrier  is  charge- 
able merely  with  the  duty  of  a  gratuitous 
bailee  and  liable  not  in  contract,  but  in  tort, 
and  hence  only  for  gross  negligence  or  will- 
fulness.   "Articles  carried  for  sale  are  not 


baggage,  whatever  the  articles  may  be."  2 
Fetter,  Carriers  of  Passengers,  {  587,  p.  1440, 
and  cases  cited.  Nor  is  the  carrier  insurer  of 
merchandise  delivered  to  the  carrier  by  a 
passenger  as  personal  baggage,  without  notice 
of  the  contents.  Id.  S  602,  p.  1459;  6  Cyc. 
668 ;  S  A.  ft  E.  Encya  (2d  Ed.)  639;  8  Tbomp. 
Neg.  {  3417,  and  cases  cited. 

Even  when  it  is  personal  baggage,  the  car- 
riage is  incident  to  the  ticket  purchased,  and 
is  personal  to  the  user  of  the  ticket.  There 
are  exceptions,  as  where  several  members 
of  a  family  or  husband  and  wife  are  travel- 
ing together,  and  articles  belonging  to  both 
are  in  a  trunk.  3  Tbomp.  N^  3424.  The 
user  of  the  ticket  In  this  case  was  not  the 
owner  of  the  trunk  and  contents,  nor  were 
he  and  the  owner  traveling  together.  He 
could  not  recover  for  the  baggage  of  another. 
3  A.  ft  E.  Encyc.  533;  2  Fetter,  Carriers,  < 
600,  p.  1455.  This  action  Is  properly  brought 
by  the  party  in  interest,  the  owner  of  the 
property. 

Where  the  baggage  Is  not  personal  bag- 
gage, or,  if  such,  when  it  is  not  the  personal 
baggage  of  the  passenger.  It  is  a  fraud  on 
the  carrier,  unless  that  fact  Is  made  known, 
and  the  baggage  is  notwithstanding  accepted 
for  carriage.  Unless  this  is  done,  there  is  no 
contract  and  the  liability  of  the  carrier  is 
that  of  a  gratuitous  bailee,  responsible  only 
for  gross  negligence  or  willful  Injury.  1 
Fetter,  Carrier  of  Passengers,  {  607,  p.  1470; 
3  A.  ft  E.  Encyc.  533.  In  such  cases,  neg- 
ligence must  be  clearly  shown  and  cannot 
be  presumed  by  the  mere  fact  of  loss  or  In- 
Jury,  as  In  the  ordinary  case  of  loss  of,  or  in- 
Jury  to,  the  personal  baggage  of  a  passenger. 
3  A.  &  E.  Encyc.  (2d  Ed.)  642;  Toung  ▼. 
Railroad,  116  N.  C.  936,  21  S.  E.  177.  It 
would  be  otherwise  if  the  carrier  received  the 
trunk  with  knowledge  of  its  contents.  Trous- 
er  Co.  V.  Railroad,  139  N.  C.  382,  51  S.  E. 
973,  where  the  subject  is  fully  discussed  by 
Walker,  J. 

The  plaintiff  here  can  maintain  the  action, 
though  he  was  not  the  passenger  using  the 
ticket,  but  only  by  showing  gross  negligence 
or  \vlllful  misconduct 

The  court  erred  in  holding  that  in  no  event 
could  the  plaintiff  recover ;  but,  as  there  was 
no  evidence  of  gross  negligence,  this  was 
harmless  error,  and  the  judgment  Is  atdrmed. 


FLOWERS  V.  KINO. 

(Supreme  Court  of  North  Carolina.     Oct.  16. 
1907.) 

1.  JuDOMEifT— Vacating — ^Void    Svoouxm. 

Where  the  summons  was  not  served  on  de- 
fendant, and  he  did  not  enter  an  appearance 
nor  have  any  knowledge  of  the  action  until 
after  default  judgment,  the  judgment  was  void 
and  might  be  set  aside  on  bis  motion. 

[EM.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.   30,   Judgment   {   686.] 

2.  Same— Proof  of  Mebtts— Nkcessitt. 

A  judgment  which  is  void  because  of  want 
of  jurisdiction  of  the  party^ligainst  whom  ren- 
■itized  by  V-i 
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dered  ma;  be  aet  aside  without  proof  of  merits, 
though  an  irregular  judgment  is  ordinarily  not 
diBturl>ed  without  proof  of  facts  malting  a  valid 
defense, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  IS  751,  762.] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;   E.  B.  Jonis,  Judge. 

Ejectment  by  Charles  Flowers  against 
Lewie  King.  From  a  Judgment  setting  aside 
a  default  Judgment  for  plaintiff  and  restor- 
ing defendant  to  possession,  plaintiff  appeals. 
Affirmed. 

Aycock  &  Daniels  and  Isaac  F.  Dortcb,  for 
appellant.  Sterens,  Beasley  &  Weeks,  for  ap- 
pellee. 

HOKE,  J.  It  appears  from  the  facts  found 
by  the  Judge  on  the  bearing  that  defendant 
bas  been  ejected  from  a  piece  of  land  by  vir- 
tue of  final  process  of  the  court  Issued  on  a 
Judgment  by  default  in  the  present  cause; 
tbe  original  process  having  been  served  on  a 
different  man  of  the  same  name  as  tbe  de- 
fendant. In  regard  to  service  on  defendant, 
tbe  court  finds  tbe  facts  to  be  as  follows: 
"Tbe  court  finds  that  tbe  summons  in  this  ac- 
tion bad  never  been  served  upon  the  real  de- 
fendant, Lewis  King,  a  negro,  and  the  said 
Lewis  King  bas  never  entered  an  appearance 
In  said  suit,  either  in  person  or  by  attorney, 
and  had  no  knowledge  of  tbe  pending  action 
until  the  writ  of  possession  was  served  upon 
bim."  On  these  facts  it  is  well  established 
with  us  that  tbe  Judgment  against  tbe  de- 
fendant Is  absolutely  void,  and  may  be  set 
aside  on  motion  of  defendant  or  treated  as 
a  nullity  when  and  wherever  the  entire  lack 
of  Jurisdiction  Is  made  to  appear.  Card  ▼. 
Pinch,  142  N.  C.  140,  64  S.  E.  1009;  Carter 
V.  Roundtree,  109  N.  C  29,  18  S.  B,  716; 
Doyle  V.  Brown,  72  N.  C.  393 ;  Copper  Co.  v. 
Martin,  70  N.  C.  300;  Black  on  Judgments, 
f  307.  It  Is  urged  that  tbe  Judgment  should 
not  be  set  aside  because  the  affidavits  have 
failed  to  disclose  any  facts  which  would  en- 
able tbe  defendant  to  make  a  valid  defense 
against  the  plaintiff's  demand.  This  is  us- 
ually required  before  a  court  will  disturb 
an  irregular  Judgment.  As  said  in  Becton 
T.  Dunn,  137  N.  C.  559-562,  50  8.  E.  289,  290, 
speaking  of  Irregular  Judgments :  "The  au- 
thorities are  all  to  the  effect  that  an  Irregu- 
lar Judgment  may  be  set  aside  at  a  subse- 
quent term,  Ind^endent  of  section  274  of  the 
Code.  Wolfe  v.  Davis,  74  N.  C.  597.  This  is 
not  done  as  a  matter  of  absolute  right  in  tbe 
party  litigant,  but  rests  In  tbe  sound  legal 
discretion  of  the  court  It  is  always  requir- 
ed that  a  party  claiming  to  be  injured  should 
sbow  that  some  substantial  right  bas  been 
prejudiced,  and  he  must  proceed  with  proper 
dillgoice  and  within  a  reasonable  time."  But 
no  Bucb  requirement  exists  when  tbe  Judg- 
ment is  void  by  reason  of  an  entire  lack  of 
Jurisdiction  of  the  party.  In  that  case  tbe 
Judgment  Is  a  nullity,  and  tbe  party  affect- 


ed Is  entitled  to  have  same  set  aside,  when- 
ever sucb  fact  Is  made  to  appear,  and  with- 
out proof  or  suggestion  of  merit*  Black  on 
Judgments,  §  348,  citing  Dobbin  t.  McNama- 
ra,  113  Ind.  54,  14  N.  B.  887,  3  Am.  St.  Rep. 
626;  Roberts  v.  Pawley,  50  S.  C.  491,  27  S. 
E.  913.  The  doctrine  of  the  text  is  fully  sup- 
ported by  tbe  authorities  cited  and  is  In  ac- 
cord with  tbe  principles  established  by  our 
own  decisions. 

There  Is  no  error,  and  the  Judgment  of  tbe 
court  below  Is  affirmed. 

Affirmed. 


MODLIN  v.  ROANOKE  R.  &  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Oct.  16, 
1907.) 

L  Deeds— Constbuction—Reconciliro  Dif- 

JfEBENT    DESCBIPTIONS. 

The  rule  of  construction  of  deeds  tliat  a 
specific  description  will  control  a  former  more 
general  description  only  obtains  to  tlie  extent 
required  to  reconcile  the  two  descriptions,  in 
subordination  to  tbe  principle  that  all  tbe  claus- 
es of  a  deed  should  be  given  effect  as  far  as  they 
can  be  harmonized  by  fair  interpretation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  {§  267-273.] 

2.  Loos  AND  LoooiNO — Sale   or  Standing 

TlMBEB— DEED*-C0NSTBUCTI0N. 

A  deed  conveyed  "all  the  pine,  oak,  ash,  cy- 
press and  poplar  timber  •  •  •  upon"  a  cer- 
tain tract,  "containing  forty-two  acres  more  or 
less,  all  the  pine,  poplar,  and  cypress  timber 
on  said  land  on  the  southern  side  of  Cooper 
swamp,  and  in  said  swamp  and  ravines."  Held, 
that  tlie  deed  conveyed  all  the  pine,  oak,  ash, 
cypress,  and  poplar  on  the  entire  tract,  except 
as  to  tiiat  portion  of  the  timber  lying  on  the 
south  side  of  Cooper  swamp,  and  as  to  that 
only  the  pine,  poplar,  and  cypress  timber  was 
passed. 

3.  B'baud— Actions— Rembdt. 

One  who  bas  been  induced  to  convey  prop- 
erty by  fraud  may  elect  to  sue  to  set  aside  the 
conveyance,  unless  tbe  property  has  passed  to  a 
purciiaser  for  value  without  notice,  or  he  may 
allow  tbe  conveyance  to  stand  and  sue  for  dam- 
ages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  {  27.] 

4.  Same— CoRDiTiOHS  Pbecedeitt. 

Where  one  has  been  induced  to  convey 
property  by  fraud,  a  return  or  offer  to  return 
what  be  has  received  under  the  contract  is  not 
a  condition  precedent  to  bis  suing  for  deceit, 
since  he  is  entitled  to  the  benefit  of  the  con- 
tract plus  the  damage  caused  by  the  fraud. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  §  29.] 

6.  Deeds— ExTBiNSio    EiViDKNCE  —  Constbuc- 

TION. 

An  option  on  property  ^Iven  prior  to  a 
deed  of  it  is  inadmissible  in  aid  of  tne  descrip- 
tion in  the  deed,  where  tbe  latter  stands  alone 
as  embodying  the  contract,  and  makes  no  refer- 
ence to  the  option. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  {  239.] 

6.  Fraud— Deception   Constituting   Fbaud 
— ^Fraudulent  Repbe.sentations. 

One  who  intentionally  asserts  a  fact  to  be 
tme  of  bis  own  knowledge,  when  he  does  not 
know  whether  it  is  true  or  false,  is  as  culpable, 
where  another  is  thereby  injured,  as  one  who 
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makes  an  aasertion  which  he  knowg  to  be  nn- 
tme. 

[E!d.  Note.— For  cases  in  jraint,  see  Cent.  Dig. 
vol.  23,  Fraud,  gg  3-6.] 

T.  Sams— AonoiTS— Natube  of  REiaoT. 

Where  one  has  been  induced  to  convey 
timl)er  by  fraud,  and  the  timber  has  l>een  again 
conveyed  to  a  Iwna  fide  purchaser,  the  right  of 
the  original  seller  to  an  action  for  deceit  ia 
not  affected  by  the  fact  that  the  timber  ha* 
not  yet  been  removed. 

8.  Same— LiuiTATioNS— AccRUAi,  or  Action. 

The  registration  of  a  fraudulent  deed  which 
conveyed  property  other  than  tliat  intended  by 
the  donor  was  not  sufficient  notice  of  the  fraud 
to  set  in  motion  Revisal  190o,  {  396,  subsec. 

9,  providing  a  limitation  of  three  years  for  an 
action  for  fraud,  and  tliat  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  dis- 
covery of  the  fraud. 

Connor,  J.,  dissenting. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;  Biggs,  Judge. 

Action  by  C.  S.  Modlin  against  the  Roa- 
nolte  Railroad  &  Lumber  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

There  was  evidence  tending  to  show  that 
on  the  15th  of  November,  1899,  plaintiff  con- 
tracted to  sell  to  defendant  company  that 
portion  of  the  pine,  cypress,  and  poplar  tim- 
ber on  a  tract  of  land  belonging  to  plaintiff, 
and  known  as  the  "Harmon-Modlln  land," 
which  was  situated  on  the  south  side  of 
Cooiter  swamp,  "as  far  as  the  muck  and 
mire"  comes,  for  the  sum  of  $60 ;  that  plain- 
tiff was  an  Ignorant  man,  being  unable  to 
read  or  write,  and  that  on  the  18th  of  No- 
vember following  the  defendant  company,  by 
false  and  fraudulent  representations  as  to  its 
contents,  and  making  plaintiff  believe  that  it 
was  In  compliance  with  the  contract,  induced 
plaintiff  to  execute  a  deed  conveying  to  de- 
fendant company  a  much  larger  amount  of 
the  timber  on  the  said  tract  than  was  In- 
cluded In  the  terms  of  the  contract ;  that  de- 
fendant afterwards  sold  the  timber  to  the 
Dennis-Simmons  Lumber  Company,  and  con- 
veyed same  to  that  company  by  deed  In  the 
exact  terms  of  the  said  deed  to  defendant, 
and  by  reason  of  the  fraud  and  deceit  so 
practiced  on  plaintiff  be  was  damaged  to  the 
amount  of  $1,000.  The  action  to  recover 
damages  for  said  wrong  was  commenced  on 
the  3d  day  of  April.  1906,  and  that  the  fraud 
practiced  on  plaintiff  by  defendant  and  the 
sale  to  Dennis-Simmons  Lumber  Company  was 
not  discovered  until  December,  1905.  The 
deed  to  defendant  company  was  registered 
January  9,  1900,  and  that  to  Dennis-Simmons 
Company  was  registered  February  24,  1902, 
and  no  timber  has  yet  been  cut  by  either 
company.  Defendant  company  denied  the 
fraud,  claimed  that  the  deed  in  effect  only 
conveyed  the  lumber  embraced  under  the 
terms  of  the  contract,  and  that  no  injury  bad 
been  wrought  to  plaintiff,  and  pleaded  the 
statute  of  limitations.  The  jury  rendered  a 
verdict  as  follows :  "(1)  Did  defendant  pro- 
cure the  execution  of  the  deed  of  date  No- 
vember  18,   1899,  by  false  and  fraudulent 


representation,  as  alleged  In  the  complaint? 
Answer:  Tea.  (2)  What  damage,  if  any, 
has  the  plaintiff  sustained  in  respect  to  the 
highland  timber?  Answer:  $250,  wltb  inter- 
est from  November  18,  1899.  (3)  Wbat  dam- 
ages, if  any,  has  the  plaintiff  sustained  in  re- 
spect to  the  swamp  and  ravine  timber?  An- 
swer: $40,  with  interest  from  November  18, 
1899.  (4)  Is  the  plaintlfTs  cause  of  action 
barred  by  the  statute  of  limitations?  An- 
swer: No."  There  was  judgment  for  plain- 
tiff, and  defendant  excepted  and  appealed. 

Winston  &  Everett  and  B.  A.  Critcber, 
for  plaintiff.    A.  O.  Oaylord,  for  defendant 

HOKE,  J.  (after  stating  the  facts  as 
above).  The  verdict,  when  considered  in 
connection  with  the  allegations  and  the  ad- 
missions and  testimony,  establishes  the  prop- 
osition that,  under  a  contract  to  convey  the 
pine,  poplar,  and  cypress  timber  on  the  tract 
which  was  situated  on  the  south  side  of 
Cooper  swamp  as  far  as  the' muck  and  mire 
comes,  the  plaintiff  has  t>een  induced  by 
fraud  and  deceit  to  convey  to  defendant  com- 
pany the  timber  described  in  the  deed  as  fol- 
lows: "All  the  pine,  oak,  asb,  cypress,  and 
poplar  timber  of  and  above  the  size  of  twelve 
Inches  in  diameter  on  the  stump  when  cut  in 
and  upon  the  following  described  tracts  of 
land,  situated  in  Jamesville  township  in  the 
aforesaid  county  of  Martin,  adjoining  the 
lands  of  S.  L.  Wallace,  H.  M.  Modlin  and 
others,  and  known  as  the  Harmon-Hodlln 
tract,  containing  forty-two  acres  more  or 
less,  all  the  pine,  poplar  and  cypress  timber 
on  said  land  on  the  southern  side  of  Cooper 
swamp,  and  in  said  swamp  and  ravines." 
And  the  damage  fixed  at  $290. 

Defendant  objected  to  the  validity  of  this 
recovery,  for  the  reason  chiefly  that,  by  cor- 
rect interpretation,  the  deed  only  conveys  to 
the  defendant  the  timber  specified  in  the 
contract,  and  on  the  principle  that  the  latt^ 
part  of  the  description,  "All  the  pine,  poplar 
and  cypress  timber  on  said  land  on  the  sonthr 
em  side  of  Cooper  swamp,"  being  more  spe- 
cific, will  control  the  formor  and  more  gen- 
eral description,  "all  the  pine,  oak,  ash,  cy- 
press and  poplar  timber  on  said  tract,"  and 
BO  restrict  the  timber  conveyed  to  that  which 
was  actually  embraced  within  the  terms  of 
the  contract,  citing  Peebles  v.  Graham,  128 
N.  C  220,  39  S.  B.  24.  The  principle  con- 
tended for  Uy  the  defendant  is  well  recogniz- 
ed, but  we  do  not  think  its  correct  applica- 
tion to  the  terms  of  the  deed  will  sustain 
the  position  of  defendant.  Conceding  that 
,the  latter  part  of  the  description  is  more  spe- 
cific, It  would  only  control  the  former  to  the 
extent  required  to  reconcile  the  two.  and  ta 
subordination  to  the  principle  that  all  the 
clauses  of  the  deed  should  be  given  effect  as 
far  as  they  can  be  harmonized  by  fair  and 
reasonable  interpretation.  Jones  v.  Casnal- 
ty  Co.,  140  N.  C.  265,  62  S.  E.  578,  5  L.  R.  A. 
(N.  8.)  882,  lU  Am.  St  BHi.^4^,^,apply. 
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therefore,  both  of  fhese  rules  of  construc- 
tion, we  tbink  It  clear  In  the  Instrument  now 
before  us  the  former  and  more  general  clause 
conveyed  to  the  grantee  all  the  pine,  oak, 
ash,  cypress,  and  iwplar  of  the  dimensions 
specified  within  the  boundaries  of  the  entire 
Harmon-Mddlla  42-Bcre  tract,  except  as  to 
that  portion  of  said  timber  lying  on  the 
south  side  of  Cooper  swamp,  and  as  to  that 
only  the  pine,  poplar,  and  cypress  timber 
was  passed,  allowing  the  latter  and  more 
specific  description  to  limit  the  kind  of  tim- 
ber conveyed  on  the  portion  of  the  tract 
south  of  the  swamp,  leaving  out  the  oak  and 
ash.  This  being  the  true  significance  of  the 
deed,  the  plaintiff  has  been  wrongfully  de- 
prived of  all  of  bis  timber  In  excess  of  that 
described  In  the  original  Contract,  which  was 
only  the  "pine,  cypress,  and  poplar  within 
that  portion  of  the  tract  on  the  south  side 
of  Cooper  swamp  as  far  as  the  muck  and 
mire  ran."  It  is  right,  therefore,  on  the  Is- 
sue as  to  defendant's  responsibility,  that  the 
verdict  be  sustained,  for  It  Is  well  establlsb- 
ed  that  one  who  has  been  Induced  to  convey 
his  property  by  fraud  and  deceit  has  an  elec- 
tion of  remedies,  and  may  either  bring  an  ac- 
tion to  set  aside  the  conveyance,  unless  the 
property  has  passed  Into  ownership  of  a  pur- 
chaser for  value,  and  without  notice  (Sum- 
mers T.  Mfg.  Co.,  143  N.  0.  102,  55  S.  B. 
522),  or  he  may  allow  the  conveyance  to 
stand  and  sue  to  recover  damages  for  the 
I>ecnniary  Injury  Inflicted  upon  him  by  the 
fraud  (May  v.  Loomis,  140  N.  C.  350,  52 
N.  B.  728). 

And  It  is  further  held  that  retaining  the 
purchase  price  Is  not  such  a  ratification  of 
the  contract  as  prevents  the  injured  party 
from  maintaining  his  action  for  damages  to 
recover  for  the  injury  over  and  above  the 
amount  already  received  under  the  contract 
20  Cyc.  p.  91;  Andrews  v.  Jackson,  168  Mass. 
266,  47  N.  E.  412,  37  L.  R.  A.  407,  60  Am.  St 
Rep.  390;  Shlnnabarger  v.  Sbeltou  et  al., 
41  Mo.  App.  147.  As  said  In  Cyc.  supra: 
"As  indicated  above  a  return  or  an  offer  to 
return  what  plalntltC  has  received  under  the 
contract,  induced  by  the  fraud.  Is  not  a  con- 
dition precedent  to  his  maintaining  an  ac- 
tion for  deceit,  since  he  Is  entitled  to  the  ben- 
efit of  bis  contract,  plus  the  damage  caused 
by  the  fraud."  And  the  general  principles 
sustaining  plalntlfTs  right  to  recover  are  well 
stated  In  the  cases  of  Sprinkle  v.  Wellborn, 
140  N.  C.  laS,  52  S.  E.  666, 3  L.  R.  A.  (N.  S.)  174, 
lilt  Am.  St.  Rep.  827 ;  Grlflln  v.  Lumber  Co., 
140  N.  C.  514, 53  S.  E.  307, 6  L.  R.  A.  (N.  S.)  463. 
An  effort  is  made  to  support  the  Interpre- 
tation of  the  deed  Insisted  on  by  defendant 
by  construing  the  deed  and  option  together, 
using  the  option  in  aid  of  the  description  con- 
tained In  the  deed.  It  Is  familiar  learning, 
however,  that  user  of  the  option  for  such 
purpose  Is  not  permissible.  The  deed  now 
stands  alone  as  eml>odying  the  contract  be- 
tween the  parties.  It  makes  no  reference  to 
the  option  for  description,  or  for  any  other 


purpose;  and,  while  this  last  paper  is  com- 
petent evidence  on  the  question  of  fraud,  and 
to  show  whether  or  not  the  deed  compiles 
with  the  option,  the  authorities  are  clear  that 
the  paper  Is  not  relevant  in  aid  of  the  de- 
scription In  the  deed,  and  any  attempt  to  use 
It  for  such  purpose  would  therefore  be  im- 
proper. Farthing  v.  Rochelle,  131  N.  C.  663, 
43  S.  E.  1.  Again,  It  is  contended  that  a 
great  wrong  has  been  done  defendant  In  this 
trial,  and  a  verdict  has  been  rendered  fixing 
it  with  a  gross  fraud,  without  any  sufilcient 
evidence  to  support  It;  but  we  find  nothing 
either  In  the  record  or  the  testimony  to  Jus- 
tlfy  this  position.  It  appears  that  plaintiff 
gave  an  option  at  the  price  of  $60  to  sell  to 
the  defendant  company  the  pine,  cypress,  and 
poplar  timber  in  the  swamp  and  ravines  as 
far  as  the  muck  and  mire  comes  "on  a  tract 
of  land  consisting  of  about  seven  acres  of 
the  land  known  as  the  Harmon-Modlin  tract, 
on  the  eastern  side  of  the  Washington  & 
Jamesvllle  road,  and  the  southern  side  of 
Cooper  swamp,  and  agreed  that  the  company 
should  Iiaye  five  years  In  w&lch  to  cut  and 
remove  tlie  same.  By  the  r^resentatlon 
of  the  defendant's  agent,  plaintiff  was  induc- 
ed to  sign  and  deliver  a  deed  conveying  to 
the  defendant  all  the  pine,  oak,  ash,  cypress, 
and  poplar  tlml>er  upon  the  entire  tract  of 
land,  known  as  the  Harmon-Modlln  tract, 
containing  forty-two  acres,  more  or  lees,  all 
tile  pine,  poplar,  and  cypress  timber  on  such 
land  on  the  southern  side  of  Cooper  swamp, 
and  in  said  swamp  and  ravines,  being  the 
land  conveyed  to  said  Modlln  as  per  record 
In  Martin  county  by  deed  dated  18  February 
1898" — giving  10  years  in  which  to  remove 
it.  Speaking  of  the  transaction  by  which 
this  result  was  effected,  the  plaintiff  testified 
as  follows:  "The  highland  part  of  the  Har- 
mon-Modlin tract  Is  covered  with  pine^  oak, 
and  poplar  timber.  It  is  good  timber.  There 
is  pine,  ash,  poplar,  and  cypress  timber  In 
the  swamp.  None  of  the  timber  has  ever 
been  cut  Mr.  Arthur  Hardison  came  to  my 
house  to  buy  my  timber  for  the  company. 
I  gave  him  an  option  on  the  swamp  timber 
as  far  up  as  the  muck  and  mire  goes.  I 
did  not  sell  him  any  of  the  highland  timber. 
He  was  to  cut  timber  down  to  12  Inches  in 
diameter  at  the  stump  in  the  swamp  and 
ravines.  I  signed  the  option,  my  wife  and 
I.  Hardison  give  It  to  M.  Jordan.  I  have 
seen  it  since.  Mr.  Jordan  read  it  to  me  at 
his  home  in  Beaufort  county  some  weeks  be- 
fore the  suit  was  brought  In  1005  was  the 
last  time  I  saw  the  option.  Just  before  I 
brought  this  suit  It  was  a  30-day  option. 
M.  Jordan  came  with  a  deed  at  the  end  of 
the  30  days.  M.  Jordan  said  the  deed  was 
exactly  like  the  option;  that  it  was  written 
word  for  word  like  the  option.  I  asked  him 
to  read  the  deed  over  to  me.  He  said  It  Is 
no  use  reading  the  deed.  It  is  exaictly  like 
the  option,  and  Is  all  right.  I  cannot  read, 
and  M.  Jordan  knew  that  I  could  not  read  or 
write.    I  sold  the  timber  for  five  years  In  the 
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option,  and  Mr.  Jordan  said  tbe  deed  was 
exactly  like  the  option  In  eyery  respect  On 
tibts  statement  and  relying  on  it,  I  signed  tbe 
deed,  my  wife  and  I  signed  It,  and  Mr.  Jor- 
dan took  private  examination  and  paid  me 
159  in  check  on  the  company.  One  dollar 
had  been  paid  by  Hardison  when  tbe  option 
was  taken.  It  is  admitted  that  tbe  defend- 
ant paid  $60.  M.  Jordan  acted  for  tbe  de- 
fendant" 

Thus  it  will  be  seen  that  plaintiff,  as  we 
interpret  the  deed,  who  had  given  an  option 
at  the  price  of  $60  to  convey  the  pine,  cy- 
press, and  poplar  timber  on  seven  acres  of 
Judson  Harmon  land  lying  south  of  the  Coop- 
er swamp,  and  "as  far  as  the  muck  and  mire 
runs,"  has  by  the  false  representations  of 
the  defendant's  agent  been  Induced  to  convey 
all  the  pine,  cypress,  poplar,  oak,  and  ash  on 
the  entire  tract,  except  that  part  lying  south 
of  Cooper  swamp,  and  all  the  pine,  cypress, 
and  poplar  south  of  Cooper  swamp,  without 
limiting  tills  amount  by  the  restriction  "as 
far  as  the  muck  and  mire  runs,"  the  timber  so 
conveyed  amounting  in  value  to  $3S0,  being 
$290,  tbe  amount  of  damage  found  by  the  ver- 
dict plus  $^>  amount  paid  under  the  contract 
On  the  moral  aspects  of  tbe  question  there 
is  here.  In  our  opinion,  ample  evidence  to  es- 
tablish willful  misrepresentation  on  the  part 
of  defendant's  agent  and  to  justify  the  ver- 
dict as  rendered.  If  it  be  suggested  that 
there  Is  no  evidence  that  the  agent  Jordan 
was  aware  of  tbe  contents  of  tbe  option,  the 
answer  is  that  be  positively  asserted  that  he 
knew  tbe  contents  and  that  tbe  deed  was  in 
exact  compliance  with  tbe  same,  and  It  Is 
well  established  that  one  who  intentionally 
and  positively  asserts  a  fact  to  be  true  of  bis 
own  knowledge,  when  be  does  not  know 
whether  It  be  true  or  fals^  is  as  culpable,  in 
case  another  Is  thereby  misled  or  Injured,  as 
one  who  makes  an  assertion  which  he  knows 
to  be  untrue. 

It  Is  further  urged  in  objection  to  this  re- 
covery that  no  timl>er  has  yet  been  cut  and 
may  never  be,  but  the  law  must  deal  with 
facts,  and  not  with  possibilities,  which  rest 
only  in  suggestion,  and  unfortunately  for  the 
defendant  he  has  so  dealt  with  this  contract 
that  bis  mental  attitude  toward  it  has  ceas- 
ed to  be  of  importance.  He  has  conveyed  the 
timber  bought  by  him  to  the  Dennis-Simmons 
Lumber  Company  by  deed  containing  a  de- 
scription exactly  similar  to  bis  own.  This 
last  company  is  not  a  party  to  this  record, 
and  we  are  not  informed  of  its  purpose. 
Certain  it  is,  however,  that  1'  our  Interpre- 
tation of  this  deed  be  correct,  it  has  a  right 
to  enter  upon  the  plaintiff's  land  and  cut 
and  appropriate  all  the  timber  of  the  kind 
and  dimensions  specified  on  the  entire  Jud- 
son Harmon  tract,  to  the  value  of  $350,  when 
tbe  plaintiff  had  only  agreed  to  sell  $G0  worth 
of  timber  on  seven  acres  of  the  property. 
This  being  true,  and  the  result  indicated  hav- 
ing t>een  brought  about  by  the  fraudulent 
~'srepresentatlon8  on  the  part  of  defendant's 


agent  the  plaintiff's  right  to  recover  on  tbe 
main  issue  comes  clearly  within  tbe  principle 
so  well  stated  In  QvltBa  v.  Lumber  Co.,  140 
N.  0.  614,  53  S.  B.  307,  6  L.  R.  A.  (N.  S.) 
463 :  "Where  the  parties  made  a  contract  for 
tbe  sale  of  certain  timber,  reserving  a  well- 
defined  class  of  trees,  and  defendant  under- 
took to  reduce  the  contract  to  writing,  in  ac- 
cordance with  Its  terms,  but  Icnowlngly  in- 
cluded the  reserved  timber  and  falsely  repre- 
sented to  plaintiff  that  said  timber  was  re- 
served in  the  deed,  and,  by  means  of  this 
false  representation,  procured  tbe  execution 
of  the  deed,  the  plaintiff  has  a  cause  of  ac- 
tion for  deceit,  and  this  is  not  dependent  np- 
on  the  removal  of  the  timber." 

Defendant  assigns  for  error,  further,  that 
on  tbe  Issue  as  to  tbe  statute  of  limitations  tlie 
judge  below  declined  to  charge,  as  requested, 
that  the  registration  of  defendant's  deed 
was  In  itself  such  a  notice  of  tbe  alleged 
fraud  as  would  put  tbe  statute  in  motion  for 
the  defendant's  protection,  and  in  bar  of 
plaintiff's  claim;  but  the  point  has  t>een  de- 
cided against  tbe  defendant  Tlie  statute  ap- 
plicable (Revisal  1905,  §  395,  snbsec.  9)  pro- 
vides that  actions  of  the  present  kind  are 
barred  In  three  years  after  the  discovery 
by  the  aggrieved  party  of  tbe  facts  constitut- 
ing tbe  fraud,  and,  construing  this  subsec- 
tion, tbe  court  bas  decided  that  tbe  statute 
commences  to  run  when  tbe  aggrieved  party 
first  discovered  the  facts  or  could  have  dis- 
covered them  by  tbe  exercise  of  proper  effort 
and  reasonable  care,  and  that  the  registra- 
tion of  the  deed  or  knowledge  of  Its  existence 
by  which  the  fraud  was  accomplished  was 
not  of  Itself  sufficient  notice  of  such  facts. 
Peacock  v.  Barnes,  142  N.  0.  216,  65  S.  E. 
99 ;  Stubbs  v.  Mote,  118  N.  a  468,  18  8.  E. 
387. 

There  is  no  error,  and  the  Judgment  of  tbe 
lower  court  Is  affirmed. 

Affirmed. 

CONNOR,-  J.  (dlssenttnjd.  I  am  unable  to 
concur  in  the  conclusion  reached  by  the 
court  in  this  case.  If  notbing  more  was  in- 
volved than  a  small  sum  of  money,  I  would 
be  content  to  note  my  dissent  and  say  no 
more;  but,  as  I  interpret  the  record,  a  gross, 
moral  fraud  is  by  the  verdict  of  tbe  Jury 
fixed  upon  tbe  defendant  a  corporation,  it 
is  true,  but  corporations  commit  frauds  ooily 
by  their  agents  and  servants.  It  is  impos- 
sible to  disassociate  tb«n.  I,  of  course,  ac- 
cept as  true  the  allegation  In  tbe  complaint 
and  every  statement  made  by  plaintiff  and 
bis  witness  in  regard  to  tbe  terms  of  the  op- 
tion, and  tbe  contract  upon  which  it  Is  found- 
ed. I  also  accept,  as  true,  his  testimony  in 
regard  to  the  declarations  and  conduct  of  de- 
fendant's agent  when  be  presented  the  deed 
for  plaintiff's  signature.  I  am,  however,  of 
the  opinion  that,  instead  of  speaking  a  will- 
ful, deliberate  falsehood  in  regard  to  the 
timber  conveyed  in  tbe  deed,  he  spoke  tbe 
exact  truth;    that  tbe  deed,  properly  caa- 
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atrned  In  the  light  of  the  option,  conveys 
no  other  and  no  more  timber  than  Is  includ- 
ed in  the  option.  I  freely  concede  that  if 
I  am  In  error  in  this,  and  if  the  agent,  who  it 
seems  did  not  take  the  option,  or  draw  the 
deed,  knew  that  It  Included  more,  and  other, 
timber  than  the  option  called  for,  he  was 
^ilty  of  a  gross  fraud  upon  the  plaintiff. 
It  Is  BO  easy  to  charge  men  with  fraud,  and 
unfortunately  we  are  so  prone  to  take  the 
accusation  for  the  proof,  that  courts  should 
be  cautions  to  see  that  conduct,  capable  of 
more  than  one  construction,  should  not  be 
hastily,  or,  upon  insufficient  evidence,  brand- 
ed as  fraudulent  when  It  may  be  consistent 
with  an  lionest  mistake.  The  complaint  sets 
out  the  terms  of  the  option,  and  in  that  re- 
spect It  Is  fully  sustained  by  the  testimony. 
The  option  was  for  "the  pine,  cypress  and 
poplar  timber  in  the  swamp  and  ravines 
np  as  ftir  as  muck  and  mire  comes,  consist- 
ing of  about  seven  acres,  on  the  land  known 
as  the  Harmon-Modlin  land,  on  the  eastern 
side  of  the  Washington  and  Jamesvllle  road 
and  the  south  side  of  Cooper  swamp."  The 
charge  Is  that  defendant  "wlllfnlly  and  wick- 
edly contrived  to  defraud  plaintiff,"  and 
"fraudulently  and  purposely"  Inserted  In 
tbe  deed  other  timber,  to  wit,  "oak  and  ash," 
on  tbe  swamp  and  ravine,  and  "pine,  oak, 
ash,  cypress,'  and  poplar"  on  the  highland, 
etc. 

Plaintiff  Introduces  Mr.  Hardlson,  who 
says:  "I  took  an  option  on  tbe  swamp  and 
ravine  timber.  •  •  •  The  plaintiff  had 
other  timber  than  swamp  and  ravine.  I 
did  not  buy  tbe  tlmt>er  on  tbe  highland." 
Plaintiff  testifies:  "I  gave  him  [Mr.  Hardl- 
son] an  option  on  the  swamp  timber  as  far 
up  as  the  mnck  and  mire  goes.  I  did  not 
sell  him  any  highland  timber.  He  was  to 
cot  timber  down  to  12  inches  in  diameter 
at  tbe  stnmp  on  the  swamp  and  ravine."  Tbe 
deed  contains  tbe  following  description:  "All 
tbe  pine,  oak,  ash,  cypress  and  poplar  tim- 
ber of  and  above  the  size  of  twelve  inches 
In  diameter  on  the  stump  when  cnt  In  and 
upon  the  following  described  tracts  of  land, 
fiitnated  In  Jamesvllle  township  In  the  afore- 
said county  of  Martin,  adjoining  the  lands 
of  8.  Ij.  Wallace,  H.  M.  Modlin  and  others, 
and  known  as  tbe  Harmon-Modlin  tract,  con- 
taining forty-two  acres  more  or  less,  all  tbe 
pine,  poplar,  cypress  timber  on  said  land  on 
tbe  southern  side  of  Cooper  swamp,  and  In 
said  swamp  and  ravines.  Being  the  land 
conveyed  to  said  Modlin  as  per  record  of 
Martin  county  by  deed  dated  the  ISth  Febru- 
ary, 180a"  It  bears  date  November  13,  1899, 
and  Is  recorded  December  19,  1899.  No  tim- 
ber bas  been  cut,  and  defendant  has  never 
claimed,  but  expressly  disclaims,  any  other 
timber  than  that  included  In  the  option.  Its 
contention  Is  thus  stated  In  the  record:  "The 
defendant  contends  that  the  deed  to  it  did 
not  convey  any  timber  except  that  In  the 
swamp  and  ravines."  Thus  the  Issue  Is 
sharply    presented.     Plaintiff   charges   that 


defendant  fraudulently  Included  all  of  his 
timber  in  the  deed,  whereas,  defendant  dis- 
claims ever  taking,  owning,  or  acquiring  the 
timber  on  the  highland.  The  controversy, 
so  far  as  the  quantity  of  timber  is  concerned, 
depends  upon  the  construction  of  the  deed. 
It  will  be  noted,  that  although  the  plaintiff 
alleges  that  defendant  fraudulently  Inserted 
in  tbe  deed  "oak  and  ash"  in  "tbe  swamp 
and  ravine,"  the  deed  conveys  only  "pine, 
poplar  and  cypress,"  the  exact  language  of 
the  option.  The  controversy  Is  therefore 
narrowed  to  the  question  whether,  reading 
the  deed  In  the  light  of  the  option,  any  other 
timber  is  conveyed  than  that  on  the  "south- 
em  side  of  Cooper  swamp  .and  in  said  swamp 
and  ravines."  His  honor  construed  the  deed 
to  convey  all  of  the  timber  on  tbe  Harmon- 
Modlin  land;  thus  giving  no  effect  to  the 
last  restrictive  words  in  the  description. 
I  take  it  as  settled  tbat  courts  In  such  cases 
win,  for  the  purpose  of  ascertaining  the  In- 
tention of  tbe  parties;  "endea'%>r  to  place 
themselves  in  the  position  of  the  parties 
at  the  time  of  tbe  conveyance."  Cox  v. 
MoGowan,  116  N.  O.  131,  21  S.  E.  108.  We 
should  read  this  deed  as  If  the  description 
referred  to  the  option.  The  question  which 
tbe  court  is  to  ask  In  such  cases  is  thus 
clearly  stated  by  Judge  Walker  in  Gudger  v. 
White,  141  N.  G  507,  M  S.  B.  380:  "After 
all,  the  simple  question  Is:  What  does  the 
whole  description  show  was  actually  Intended 
to  be  conveyed?  When  reading  the  deed 
and  looking  at  the  facts  and  circumstances, 
as  they  appear,  what  impression  is  left  on 
the  mind  as  to  the  purpose  of  the  parties?" 
"When  a  general  description  Is  Joined  with  a 
particular  one,  it  is  a  rule  of  construction 
that  the  latter  prevails  over  the  former.  A 
general  description  may  be  limited,  restrain- 
ed, or  controlled  by  a  particular  description; 
but,  as  a  rule,  a  particular  description  is 
not  limited,  restrained,  or  controlled  by  a 
general  description.  The  real  Intent  of  the 
parties  should,  when  possible,  be  gather- 
ed from  the  whole  description."  Jones  on 
Oonv.  t  410.  It  Is  sometimes  said  that  the 
first  description  will  control  a  later  one. 
This  rule  Is,  however,  applied  only  when 
tbe  question  as  to  which  conveys  the  Inten- 
tion Is  so  exactly  balanced  that  It  Is  neces- 
sary to  Invoke  It  "to  tip  tbe  noddling  beam." 
"But  whether  a  specific  description  comes  be- 
fore or  after  a  general  description,  it  must 
prevail,  upon  underlying  principle  that  the 
law  will  always  demand  the  production  of 
the  highest  evidence,  and,  as  between  two  de- 
scriptions, will  prefer  that  which  Is  most 
certain."  Cox  v.  McGowan,  supra.  In  Car- 
ter V.  White,  101  N.  C.  30,  7  S.  B.  473,  the 
grant  described  the  land  as:  "A  tract  con- 
taining sixty-seven  and  a  half  acres  lying  and 
being  In  the  county  of  Currituck,  known  by 
the  name  of  Walker's  Island,  beginning," 
etc.  These  words  were  followed  by  a  spe- 
cific description  which  did  not  include  the 
whole   of    Wa.'ker'B    Island.      Smith,    a    J., 
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■aid:  "While  the  words  recited,  unconnect- 
ed with  others,  will  embrace  a  water-bound 
tract  as  an  island,  yet,  upon  every  well- 
settled  rule  of  Interpretation,  snbseqnent  re- 
strictive words,  giving  and  defining  Its  bound- 
aries, must  have  the  effect  of  qualifying  the 
preceding  general  designation.  The  Island 
determines,  as  does  the  mention  of  the  coun- 
ty, the  locality  of  the  land  granted;  the  par- 
ticular description,  what  portion  Is  intended, 
and  thus  the  general  and  true  intent  is  reach- 
ed and  an  apparent  repugnancy  avoided,  and 
the  deed  rendered  self -consistent"  The  learn- 
ed chief  justice  says  that  the  proposition  Is 
so  manifest  that  be  refrains  from  citing  au- 
thority for  its  support  In  Peebles  y.  Graham, 
128  N.  a  218,  39  S.  B.  24,  the  testator,  under 
whom  both  parties  claimed,  gave  plaintiff 
"all  the  lands  Included  under  the  name  of 
the  Arnold,  the  Oeer  and  the  Jones  lands 
— all  east  of  the  Raleigh  and  Roxboro  road." 
Furches,  O.  J.,  said:  "If  the  description  had 
closed  witl^all  the  lands  Included,  •  •  * 
and  the  dispute  had  been  whether  the  64% 
acres  were  a  part  of  the  Arnold  land,  it  would 
have  been  proper  for  the  court  to  submit  tliat 
question  to  the  Jury.  But  the  description 
did  not  stop  here.  It  added,  'all  east  of  the 
Raleigh  and  Roxboro  road.'  This  qnaliflca- 
tion  must  mean  something.  It  would  not 
have  been  added  If  It  did  not  The  descrip- 
tion, without  this  qualifying  clause,  would 
undoubtedly  have  given  the  plaintiff  all  the 
Arnold  tract  *  *  *  As  [to]  this  language, 
according  to  all  rules  of  interpretation,  the 
only  meaning  It  can  have  is  to  restrict  the 
gift  to  the  east  side  of  the  road."  Proctor 
V.  Pool,  16  N.  C.  871.  In  these  cases  the 
court  had  no  facts  and  circumstances  aliunde 
the  deed  to  aid  It,  whereas,  we  have  the  op- 
tion pursuant  to  which  the  deed  was  drawn. 
The  option  includes  "pine,  cypress,  and  pop- 
lar timber."  The  specific  description  in  the 
deed  is  confined  to  "pine,  cypress,  and  pop- 
lar timber."  The  option  calls  for  the  tim- 
ber "in  the  swamp  and  ravines" — the  ex- 
act words  of  the  deed.  The  option  confines 
the  timber  sold  to  the  "Harmon-Modlin  land 
on  the  eastern  side  of  the- Wash In^ton  and 
Jamesville  road,  on  the  south  side  of  Cooper 
swamp."  The  deed  confines  the  grant  to  the 
timber  on  the  "south  side  of  Cooper  swamp." 
No  point  Is  made  of  the  omission  to  insert 
the  road.  But  it  is  said  that  the  words  "up 
as  far  as  the  muck  and  mire  comes"  are  omit- 
ted. No  reference  Is  made  In  the  complaint 
of  this  omission.  The  only  complaint  made 
of  the  description  as  to  the  land  on  the 
"south  side  of  Cooper  swamp  in  the  swamp 
and  ravines"  is  that  the  deed  Includes  "oalc 
and  ash,"  whereas,  the  option  Includes  only 
"pine,  cypress  and  poplar,"  and,  when  the 
deed  is  read,  It  appears  that  "oak  and  ash" 
are  not  in  it  I  fall,  after  careful  Inspection, 
to  find  any  evidence  suggesting  that  plaintiff 
was  claiming  any  damage  fur  fraud  as  to 
the  swamp  and  ravine  timber.  His  action 
the  value  of  the  tin)t>er  on  the  high- 


land. It  Is  conceded  that  no  timber  has  been 
cat  There  is  no  suggestion  that  defendant, 
or  its  grantee,  has  ever  claimed  to  own  the 
highland  timber.  On  the  contrary,  d^endant 
expressly  disclaims  such  ownership.  I  think 
that  his  honor  was  In  error  when  he  held,  a» 
a  matter  of  law,  that  the  deed  conveyed  all 
of  the  timber  on  the  Modlin  land.  There  1* 
not  the  slighest  evidence  that  Jordan,  or  any 
one  else,  ever  made  any  such  claim.  While 
it  is  conceded  that  defendant  did  not  request 
his  honor  to  submit  the  question  of  the  In- 
tention of  the  parties  to  the  Jury,  it  did  ex- 
cept to  bis  instruction  that  as  a  matter  of 
law,  the  language  of  the  deed  included  all  of 
the  timber.  If  the  question  was  for  the  Ju- 
ry, I  think  tlie  exception  extends  to  all  errors 
in  the  charge  In  that  respect  If  the  descrip- 
tion was  ambiguous  and  obscure,  it  would 
seem  dear  that  the  question  as  to  what  was 
Included  in  the  deed,  in  the  light  of  the  "facts 
and  circumstances,"  should  have  been  sub- 
mitted to  the  jury.  Ward  v.  Gay,  137  N.  a 
887,  49  S.  B.  884.  It  Is  said  that  defendant 
conveyed  the  timber  to  the  Dennls-Slmnaons 
Lumber  Company  by  deed  containing  the 
same  description  as  is  found  in  the  deed  from 
plaintiff.  There  is  no  suggestion  that  the 
lumber  company  has  ever  claimed  that  the 
highland  timber  passed,  although  eight  years 
have  elapsed  since  plaintiff's  deed  was  made. 
I  confess  to  some  difficulty  in  comprehending 
how  a  person,  either  natural  or  corporate, 
can  be  fixed  with  actual,  Intentional  fraud 
In  respect  to  property  which  It  does  not  claim 
to  own,  has  never  asserted  any  right  to,  and 
when,  after  eight  years  from  the  date  of  the 
alleged  fraud.  It  is  first  notified  that  any  such 
construction  is  put  upon  the  deed,  promptly 
disclaims  title  to  the  property.  The  defend- 
ant is  made  to  buy  properly  at  plaintUTa 
price,  which  it  does  not  want,  Itas  never  pur- 
chased or  claimed  to  own,  and,  for  the  pur- 
pose of  compelling  the  purchase.  Is  fixed  with 
a  gross,  wicked  fraud.  It  is  made  to  pay 
Interest  for  eight  years.  The  deed  was  re- 
corded Immediately. 

It  will  be  further  observed  that  although 
the  defendant's  grantee,  by  the  Judgment 
Is  compelled  to  take  the  timber.  It  is  given 
only  two  years  within  which  to  remove  It 
If  It  be  not  removed  within  that  time,  the 
plaintiff  receives  $280^  with  interest  for  eight 
years,  and  retains  his  timber.  Bnncb  ▼■ 
Lumber  Co.,  134  N.  C.  116,  46  S.  E.  24,  and 
other  cases  in  which  we  have  held  that  at 
the  expiration  of  the  time  fixed  for  removal, 
the  estate  of  the  purchaser  revests  in  the 
vendor.  Assuming  that  ten  years  was  insert- 
ed, instead  of  five,  for  removal,  the  differ- 
ence In  the  price  is  fixed  by  tlie  testimony. 
This  amount,  easy  of  calculation,  plaintiff 
would  recover.  It  may  not  be  Improper  to 
say  that  upon  the  argimient  the  attorney 
who  wrote  the  deed,  a  man  utterly  Incapable 
of  committing  a  fraud,  had  the  original  deed 
showing  that  a  portion  of  the  description  was 
printed,  thus  explaining  how  the  ambiguity 
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occurred.    The  written  words  conatltnte  the 
specific  description. 

I  think  that,  In  any  aspect  of  the  case, 
there  should  be  a  new  trial,  to  the  end  that 
the  rights  of  all  parties  may  be  adjudged 
and  protected. 


ALLEN  V.  ATLANTIC  COAST  LINE  K.  CO. 

(Snpreme  Conrt  of  North  Carolina.     Oct  1& 
1907.) 

1.  Mabteb  and  Skbtant— AeriOR  bt  Sebt- 
ANT  roB  INJUBT— Sufficiency  of  Evidenok 
—"Last  Cleab  Charoe." 

In  an  action  by  a  servant,  a  brakeman,  for 
pereonal  injuries,  evidence  considered,  and  held 
not  to  warrant  the  submission  of  the  issue  of 
"last  clear  chance." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  1131,  1132.] 

2.  Saice  —  Meihod  of  Wobk  —  "FLTina 
Switch"  as  Neoliobroe  Feb  Sb. 

Making  a  flying  switch  is  not  negligence 
per  se  as  to  the  employ^  performing  it  It  is 
the  attempt  to  make  a  running  switch  when  the 
detached  car  has  no  brakeman  on  it,  and  is 
nnder  no  control,  that  is  declared  to  be  negli- 
gence,  because   highly  dangerous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  34,  Master  and  Servant  {  756.] 

8.    SaMB  —  CONTBIBDTOBT      NEOLIOBRCB       OF 

Sebvart. 

In  an  action  by  a  servant  a  brakeman, 
against  a  railroad  company  for  personal  Injuries, 
evidence  as  to  contributory  negligence  consider- 
ed, and  held  sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  34,  Master  and  Servant  H  1089-1132.] 

Appeal  from  Superior  Conrt  Lenoir  Coun- 
ty;  E.  B.  Jones,  Judge. 

Action  by  William  Allen  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

The  court  submitted  the  following  issues: 
"(1)  Was  the  plaintiff,  William  Allen,  In- 
jured by  the  negligence  of  the  defendant?  (2) 
Did  the  plaintiff,  William  Allen,  contribute 
to  bis  injnry  by  his  own  negligence?  (3) 
What  amount.  If  any,  has  plaintiff  been  dam- 
aged?" The  Jury  answered  first  issue,  "Yes," 
and  second  Issue,  "Yes."  From  the  Judgment 
that  the  defendant  go  without  day,  the  plain- 
tiff appeals. 

Loftln  &  Varser,  G.  V.  Cowper,  and  M.  H. 
Allen,  for  appellant  Rouse  &  Land,  for  ap- 
pellee. 

BROWN,  J.  Upon  the  trial  the  plaintiff 
tendered  the  Issues  submitted,  and  also  an- 
other issue,  as  follows:  "If  the  plaintiff  con- 
tributed to  bis  own  injury,  could  the  defend- 
ant have  avoided  the  injury  by  due  care?" 
The  refusal  of  the  court  to  submit  this  Issue 
Is  strongly  pressed  by  plaintiff  as  error.  The 
contention  of  a  plaintiff  that,  although  he 
may  be  guilty  of  negligence,  yet  the  defend- 
ant bad  the  last  opportunity  to  prevent  in- 
Jury,  can  be  presented  under  the  issue  of 
contributory  negligence,  as  negligence  to  bar  \ 


recovery  must  be  shown  to  be  the  proxImat» 
cause.  Baker  v.  Railroad,  118  N.  C.  1021, 
24  S.  E.  415;  Ramsbottom  v.  Railroad,  138 
N.  C.  38,  50  S.  E.  448.  We  find  nothing  in 
this  case  which  warrants  the  application  of 
the  so-called  doctrine  of  the  "last  clear 
chance."  The  only  person  who  It  is  claimed 
could  have  Intervened  and  saved  the  plaintiff 
from  Injury  was  the  brakeman.  Outlaw ;  and 
we  see  nothing  in  the  evidence  to  sustain  the 
contention  that  he  could  have  done  It  It  ap- 
pears by  plaintiff's  own  testimony  that  he 
bad  been  employed  on  a  freight  train  of  de- 
fendant and  was  an  experienced  brakeman; 
that  he  was  ordered  by  the  conductor  to  go 
help  ETlias  Outlaw  place  some  shanty  cars  on 
the  siding ;  that,  instead  of  going  to  the  side 
of  the  shanty  cars  where  the  ladders  were, 
he  let  the  shanties  pass,  and  Jumped  on  a 
coal  car,  which  was  the  first  car  after  the 
shanties  passed.  In  respect  to  this  conten- 
tion, the  plaintiff's  evidence  is  as  follows: 
"As  soon  as  I  caught  the  coal  car,  which  was 
the  first  car  that  reached  me  after  the  shan- 
ties passed,  I  got  upon  the  platform  of  the 
coal  car  and  at  once  started  to  step  from  it 
to  a  ladder  on  the  slianty  car,  which  I  wad 
going  to  place  on  the  said  track.  Just  as  I 
was  stepping  to  this  ladder  on  the  shanty 
car,  the  switchman  cut  off  the  cars,  and  drop- 
ped me  from  the  center  of  the  track  down  to 
the  ground."  This  testimony  makes  the  acts 
of  plaintiff  and  the  switchman.  Outlaw,  prac- 
tically simultaneous.  Upon  the  plalntifTs 
statement,  then,  there  was  no  intervening 
time  between  his  step  and  the  act  of  Outlaw 
in  disconnecting  the  cars  .to  have  enabled 
any  agency  to  have  been  brought  to  bear  up- 
on the  occurrence  which  could  have  averted 
the  Injury.  Therefore  there  Is  no  possible  de- 
duction in  the  testimony  which  would  have 
permitted  the  submission  of  this  Issue. 
AgAln,  there  is  no  evidence  In  the  record  .that 
Outlaw  saw  the  plaintiff  as  he  started  to 
climb  from  the  moving  coal  car  onto  the 
shanty,  or  that  Outlaw  bad  any  reason  to  ex- 
pect the  plaintiff  to  take  tliat  way  of  going 
on  top  of  the  shanty,  instead  of  the  usual 
method  of  climbing  from  the  ground  by  the 
ladders.  There  was  no  "last  clear  chance" 
left  to  Outlaw  to  avoid  the  Injury,  and  nO' 
evidence  that  he  neglected  any  duty  he  as  a 
fellow  servant  owed  the  plaintiff.  The  evi- 
dence, therefore,  does  not  support  the  issue 
tendered,  and,  for  the  same  reason,  we  think 
his  honor  properly  declined  to  give  plantltTs 
prayer  for  Instruction  embodying  such  con- 
tention. Ellerbe  v.  Railroad,  118  N.  C.  1026, 
24  S.  B.  808;  Taylor  v.  Railroad,  109  N.  a 
236,  13  S.  E.  736.  The  only  exception  to  the 
evidence  and  most  of  the  prayers  for  Instruc- 
tion relate  to  the  first  Issue,  and,  as  the  jury 
answered  that  Issue  In  favor  of  the  plaintiff. 
It  Is  unnecessary  to  consider  them. 

2.  The  contention  of  plaintiff,  as  presented 
in  prayers  for  Instruction  upon  the  second  Is- 
sue, that  "kicking"  cars  Is  negligence  per  se. 
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and  the  proximate  canse  of  the  plaintiff's  In- 
jury, seema  to  be  founded  upon  a  misappre- 
hension of  the  decisions.  The  word  "kicking" 
seems  to  be  used  In  railroad  parlance  as 
synonymous  with  making  a  "flying  switch." 
This  court  has  never  held  such  operations  to 
be  per  se  negligence  In  respect  of  the  em- 
ployes performing  them.  It  Is  "the  attempt 
to  make  a  running  switch  when  the  detached 
car  has  no  brakeman  on  It,  and  Is  under  no 
control,  that  Is  declared  to  be  negligence,  be- 
cause highly  dangerous."  Wilson  y.  Rail- 
road, 142  N.  C.  330,  55  S.  E.  257,  and  cases 
there  cited. 

8.  The  plaintiff  further  requested  the  court 
to  charge  that  there  Is  no  evidence  of  con- 
tributory negligence.  We  think  his  honor 
properly  denied  his  prayer.  There  Is  ample 
evidence  In  the  record  to  go  to  the  Jury  upon 
that  issue.  In  fact,  his  honor  might  well 
have  Instructed  the  Jury  that  the  plaintiff 
upon  his  own  showing  was  guilty  of  contribu- 
tory negligence,  and  by  his  careless  conduct 
caused  his  Injury.  Plaintiff  was  ordered  to 
assist  the  switchman,  Ellas  Outlaw,  in  side- 
tracking the  "shanties."  Being  a  brakeman, 
he  knew  his  place  was  on  top  of  the  shanties 
and  at  the  brakes,  so  he  could  control  the 
cars  as  tbey  were  "shunted"  or  "kicked"  from 
the  track  onto  the  switch.  He  Jumped  from 
the  ground  to  the  moving  coal  car,  next  to 
the  shanty,  for  the  purpose  of  ascending  the 
ladder.  When  he  mounted  the  coal  car,  he 
saw  the  switchman  at  the  crank,  and  knew 
he  was  In  the  act  of  "cutting  loose"  the  shan- 
ties, as  ordered.  The  plaintiff  never  called 
to  Outlaw,  but.  took  his  chances,  and  en- 
deavored to  leap  tfnto  the  shanty  car  Just  as 
the  switchman  "cut  It  loose."  The  plaintiff 
probably  believed  that  be  could  successfully 
make  the  leap,  or  doubtless  he  would  not 
have  attempted  It  He  made  a  mistake  as 
other  unfortunate  men  have  done  before,  and 
fell  to  the  ground  between  the  moving  cars, 
and  was  Injured. 

The  majority  of  the  court  is  of  opinion  that 
there  is  no  error. 


BONET  V.  ATLANTIC  &  N.  C.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Oct.   16, 
1907.) 

1.  Mabtbb  and  Sbbvant— Mastbb's  Liabiu- 

TT  FOB  INJUBT  TO  SeBVANT— ASSUMPTION  OF 

Risk— Statutobt  Provision. 

Under  Revisal  1005.  §  2646.  denying  the 
defense  of  assumption  of  risk  when  an  employfi 
is  Injured  by  any  defect  In  machinery,  a  non- 
suit in  an  action  by  a  servant  for  injuries  re- 
sulting from  a  defective  handcar  on  which  he 
was  riding  is  properly  refused. 

2.  Same— NoTicB  to  Masteb. 

Where  a  servant  who  was  injured  while 
riding  on  a  defective  hand  car  had  repeatedly 
reported  it  to  bis  superior  as  defective,  and  the 
superior  had  promised  to  furnish  another,  but 
had  failed  to  do  so,  there  was  no  assumption  of 
risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  638-043.] 


3.  Same  —  Actions  —  StTFFiciENCT     of    Evi- 
dence. 

In  an  action  by  a  servant  for  injuries  re- 
ceived while  riding  on  a  defective  hand  car. 
evidence  considered,  and  held  to  sustain  a  find- 
ing against  contribntory  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Die. 
vol.  34,  Master  and  Servant,  U  939-949. 

4.  Same— CoNTBiBCTOBT  Nboligenc»— Pboxi- 
MATs  Cause. 

Contributory  negligence  to  bar  a  recoveir 
mnst  be  shown  to  be  the  proximate  cause  of 
the  injnry. 

[Ed.  Note. — For  cases  in  noint,  see  Cent  Dij. 
vol.  34,  Master  and  Servant  {  795.] 

6.  Damages — Personal  Injuries — Questions 
fob  Juby— Amount  of  Damaoes. 

In  a  personal  injury  action,  the  amount  of 

damages  is  a  question  for  the  jury. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Die 

vol.  15,  Damages,  {  533.] 

6.  New  Tbiai.- Gbounds  — Excessivx  Dam- 
ages. 

If  the  verdict  la  for  excessive  damages,  the 
court  has  power  to  set  it  aside. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dit 
vol.  37,  New  Trial,  {{  153-156.] 

7.  Appeal  and  Ebbob — Review — ^Discretioh 
OP  LowEB  CouBT— Excessive  Vebdict. 

A  refusal  of  the  trial  court  to  set  airide  • 
verdict  as  excessive  is  not  reviewable^ 

(Ed.  Note.— For  oases  in  point,  see  Cent  Di«. 
vol.  3,  Appeal  and  E^ror,  i  3873.] 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Long,  Judge. 

Action  by  H.  F.  Boney  against  the  Atlantic 
&  North  Carolina  Railroad  Company.  Judg- 
ment for  plaintiff  and  defendant  appeals. 
Affirmed. 

Rouse  &  Land  and  L.  I.  Moore,  for  appel- 
lant G.  V.  Cowper  and  Loftin  &  Varser.  for 
appellee. 

CLARK,  C.  J.  The  plaintiff  was  injured  In 
consequence  of  using  a  defective  band  car, 
whose  defects  he  had  repeatedly  reported  to 
his  superior,  who  had  promised  to  furnish 
another  hand  car,  but  had  failed  to  do  so. 
The  nonsuit  was  properly  refused,  both  be- 
cause of  the  fellow  servant  law  (Revlsal  1905, 
I  2646),  which  denies  the  defense  of  assump- 
tion of  risk  when  an  employe  Is  injored  "by 
any  defect  in  the  machinery,  ways  and  ap- 
pliances of  the  company"  (Coley  v.  Railroad, 
128  N.  C.  534,  39  S.  E.  48,  57  L.  R.  A.  817), 
and,  even  independently  of  that  statute,  be- 
cause the  plaintiff  had  reported  the  defective 
hand  car  to  his  superior,  and  bad  been  prom- 
ised another  one  (Labatt,  Master  &  Servant, 
p.  86  [b],  and  section  423,  p.  1193). 

The  defendant  relied  on  the  defense  of  con- 
tributory negligence,  but  that  Issue  was  found 
in  favor  of  the  plaintiff.  The  acts  complain- 
ed of  were  that  the  plaintiff,  in  charge  of  the 
hand  car,  was  standing  up,  helping  his  men 
work  the  lever  up  and  down  running  the 
car,  and,  looking  back,  saw  the  train  six 
miles  off,  and  about  this  time  the  hand  car 
flew  the  track,  solely  from  the  defect  previ- 
ously reported^  in  Its  running  gear.  The  rules 
of  the  company  required  the  hand  car  to  be 
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taken  off  20  minutes  before  the  train  passed. 
It  Is  not  clear  whether  the  accident  occurred 
20  minutes  before  the  train  passed  or  not, 
but  there  was  no  causal  connection  between 
the  passage  of  the  train  and  the  injury,  and 
the  Jury  so  found.  It  may  be  that  the  court 
might  well  have  Instructed  the  Jury  that. 
If  they  believed  the  evidence,  to  find  the  issue 
of  contributory  negligence  in  the  negative. 
Certainly  the  defendant  has  no  cause  of  com- 
plaint, for  the  court  gave  the  instructions 
asked  by  the  defendant  with  the  proper  modi- 
fication that,  If  the  conduct  of  the  plaintiff 
should  be  found  as  stated  in  the  defendant's 
prayers  and  was  the  proximate  cause  of  the 
injury  to  answer  the  issue  of  contributory 
negligence,  "Yes,"  otherwise,  "No."  Negli- 
gence to  bar  a  recovery  must  be  shown  to  bo 
the  proximate  cause  of  the  injury.  Baker  v. 
Railroad,  118  N.  C.  102,  24  S.  E.  415;  Reems- 
bottom  V.  Railroad,  138  N.  C.  38,  50  8.  B. 
448,  cited  and  affirmed  Allen  v.  Railroad  (at 
this  term)  58  S.  E.  1081.  The  charge  as 
to  quantum  of  damages  follows  that  ap- 
proved hi  Wallace  v.  Railroad,  104  N.  C. 
452,  10  S.  E.  552,  and  recently  In  Ruffin  v. 
Railroad,  142  N..  C.  129,  55  S.  E.  86. 

The  amount  of  damages  was  a  matter  of 
fact,  of  which  the  Jury  were  the  Judges.  If 
their  finding  was  excessive,  his  honor,  who 
beard  the  evidence,  had  the  corrective  power 
to  set  It  aside.  His  refusal  to  do  so  is  not 
reviewable  by  ns.  This  la  well  settled  by 
■  numerous  decisions  of  this  court.  Norton  v. 
Railroad,  122  N.  C.  937,  29  S.  E.  886,  and 
cases  there  cited.  There  are  states  under 
the  wording  of  whose  Constitutions  the  appel- 
late court  can  review  the  question  of  exces- 
sive damages,  and  it  may  not  be  improper 
to  say  that  in  those  courts  verdicts  for  dam- 
ages for  wrongful  death  and  for  personal  in- 
juries sustained  by  empioyfis  and  others  by 
reason  of  negligence  In  operating  railroads, 
mnch  greater  in  amount  than  those  ordinari- 
ly returned  by  Juries  in  cases  coming  up  to 
this  court,  have  been  sustained  as  not  exces- 
sive 

No  error. 

WALKER,  J.  (dissenting).  I  wish  that  I 
could  fully  concur  with  my  associates  in  the 
decision  of  this  case,  because  I  regard  the 
neglect  of  the  defendant  to  repair  the  hand 
car.  If  the  evidence  Is  to  be  believed,  as  not 
only  gross,  but  cruel.  It  Is  one  of  the  first 
duties  of  the  master  to  care  for  the  safety  of 
his  employes,  and  In  the  discbarge  of  that 
duty  to  use  reasonable  care  in  furnishing 
him  with  such  tools  and  implements  to  per- 
form his  work  as  will  not  unnecessarily  expose 
him  to  danger.  Marks  v.  Cotton  Mills,  135  N. 
C.  287,  47  S.  B.  432 ;  Witsell  v.  Railroad,  120 
N.  C.  657,  27  8.  E.  125 ;  Hicks  v.  Mfg.  Co.,  138 
N.  O.  319,  60  a  B.  703.  That  duty  was  not 
performed  in  this  case,  as  the  Jury  evidently 
found ;  and  if  this  were  all,  I  would  not  hesi- 
tate to  give  my  assent  to  the  conclusion  of 


the  court  But  It  Is  not  by  any  manner  of 
means.  It  appears  here  that  the  servant 
knowingly  and  deliberately  violated  the  de- 
fendant's orders  to  remove  the  hand  car  from 
the  track  at  least  20  minutes  before  the  pas- 
sage of  a  train — freight  or  passenger.  The 
plaintiff  actually  saw  a  train  approaching, 
and  knew  that  it  was  on  its  schedule  time. 
If  he  had  complied  with  the  rule  and  the  in- 
struction of  his  employer,  the  accident  would 
not  have  occurred  and  the  master's  default, 
while  gross  and  Inexcusable,  was  not  the 
proximate  cause  of  his  injury,  as  it  must  be 
to  entitle  him  to  a  verdict,  but  bis  own  neg- 
lect In  disobeying  orders.  Besides,  It  is  per- 
fectly apparent,  from  the  nature  of  the  acci- 
dent and  the  manner  In  which  It  occurred, 
that  it  was  not  the  result  of  the  particular 
defect  In  the  hand  car  complained  of,  but 
was  produced  by  the  effort  of  the  plaintiff  to 
reach  a  point  beyond  that  where  he  should 
have  removed  the  hand  car  from  the  track. 
If  he  had  complied  with  explicit  orders,  he 
would  not  have  been  hurt.  This  court  has 
held  repeatedly  that,  where  an  Injury  Is 
caused  by  a  departure  from  the  employer's 
Instructions  to  his  servant,  the  latter  is  not 
entitled  to  recover  because  he  is  considered 
as  the  author  of  his  own  injury — ^"Volenti  non 
fit  Injuria" — and  it  is  not  within  the  terms 
of  the  contract  of  employment  that  the  mas- 
ter should  protect  him  from  such  an  Injury. 
Whitson  V.  Wrenn,  134  N.  C.  86,  46  S.  E.  17; 
Stewart  v.  Carpet  Co.,  138  N.  C.  60,  50  S.  B. 
562.  And,  as  being  more  directly  In  point. 
Hicks  V.  Mfg.  Co.,  138  N.  C.  810,  50  S.  B. 
703,  where  the  principle  is  clearly  and  defi- 
nitely stated  by  Justice  Hoke  for  this  court. 
We  have  also  laid  down  the  same  doctrine 
at  this  term  in  Patterson  v.  Lumber  Co.  (N. 
C.)  58  S.  E.  437.  While  the  plaintiff  has  my 
sjrmpathy  in  his  misfortune,  decisions  of  this 
court  cannot  be  based  upon  sympathy,  but 
must  be  founded  upon  the  law,  as  we  said  In 
Crenshaw  v.  Street  Railway,  144  N.  C.  314,  56 
S.  E.  945. 

There  was  Just  as  much  causal  connection 
betwem  the  plalntltTs  negligent  act  and  the 
Injury  in  this  case  as  there  was  In  any  of 
those  cases  we  have  cited,  wherein  the  serv- 
ant was  denied  the  right  of  recovery,  and 
there  are  many  more  decisions  which  might 
be  cited  to  the  same  effect. 


WEBB  et  al.  v.  BORDEN  et  aL 

(Supreme  Court  of  North  Carolina.    Oct   10, 
1907.) 

L  Pleading  —  Issues  —  Atleoationb  —  Ev- 
idence—Pasoi.  Evidence  —  Contbadiction 
of  Deed. 

Where  plaintiff  claimed  under  a  deed  for 
which,  after  its  destruction,  a  later  deed  was 
substituted,  and  plaintiff  alleged  that  the  second 
deed  conveyed  the  land  in  the  same  way  and 
manner  as  the  first,  and  did  not  allege  any  mis- 
take in  the  second  deed,  nor  seek  to  have  it  cor- 
rected, parol  evidence  was  inadmissible  to  show 
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that  sncb  deed  did  not  convey  the  same  estate 
•a  the  first  deed. 

SEjd.  Note.— For  cases  In  point,  see  Gent.  Dig. 
.  39.  Pleading,  «  1237,  feO.] 

2.  Reformatiow   of  IsetBVUEirm—JuBiBma- 

TION— PUIADING. 

While  plaintiCF,  in  an  action  to  recover  land, 
may  reform  a  deed  in  his  chain  of  title,  he  must, 
in  order  to  obtain  such  relief,  make  the  essen- 
tial avermentB  in  bis  complaint  so  that  an  issue 
may  l>e  framed  to  present  the  controversy,  if 
any. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  42,  Reformation  of  Instmments,  tS  141- 
146.] 
8.  Tbusts—Natukes— Collection   of   Rents 

AND  Pbofits. 

Where  land  was  conveyed  to  certain  gran- 
tees to  pay  over  annually  and  deliver  to  W.  the 
rents  and  profits  thereof  during  W.'s  natural 
iife,  and  to  permit  him  to  occupy  the  premises 
as  a  home  for  himself  and  family  for  that  pe- 
riod, the -trust  was  an  active,  and  not  a  passive, 
one. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  47,  Tmsts,  ({  178,  179.] 

4.  Limitation  of  Aotionb— Ousteb  of  Ces- 
TOI  QuK  Tbust. 

Where  land  was  conveyed  in  trust  to  col- 
lect the  rents  and  profits  and  pay  the  same  to 
W.  and  permit  him  to  occupy  the  premises  as 
a  home  for  life,  the  ouster  of  W.  was  the  ouster 
of  his  trustees,  and  started  limitations  against 
both  which  barred  their  right  to  recover  after 
seven  years. 
6.  Save— Joint  Tknanot— Estats  of  Tbus- 

niider  Revisal  1906,  f  1580,  providing  that 
trustees  shall  hold  as  joint  tenants  in  all  re- 
spects as  joint  tenants  held  before  1784,  where 
limitations  liad  barred  the  entry  of  one  trustee, 
the  entry  of  his  co-trustees  was  also  barred. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  33,  Limitation  of  Actions,  i  659.] 

6,  Judicial   Sau»  —  Fbaud  —  Vacation  — 

Laches. 

Where  a  commissioner's  deed  to  land  was 
not  at  most  voidable  for  fraud  practiced  either 
by  the  commissioner  alone  or  in  conspiracy  with 
others,  and  no  action  was  taken  by  the  parties 
in  interest  to  vacate  the  deed  until  28  years 
elapsed,  and  until  after  the  clerk  of  the  court 
in  which  the  proceedings  were  had  for  the  sale 
of  the  property  had  died,  he  being  charged  with 
participating  in  the  fraud,'  complainant  was 
barred  by  laches  from  impeaching  the  deed. 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Lenoir  Comi- 
ty; Webb,  Judge. 

Action  by  George  B.  Webb  and  otbers 
against  P.  R.  Borden  and  others.  From  a 
judgment  for  defendants,  plaintlfTs  appeal. 
Affirmed. 

Civil  action  for  the  recovery  of  a  lot  In  the 
dty  of  Ktnston. 

The  facts  material  to  an  nnderstandlng  of 
the  appeal,  as  shown  by  admissions  in  the 
pleadings  and  the  tmcontradlcted  evidence, 
are:  The  title  to  the  land  in  controversy 
was  prior  to  March  1,  1869,  in  James  B.  Webb, 
father  of  plaintiff,  Geo.  B.  Webb,  and  those 
nnder  whom  the  feme  plaint!  tf,  Emma  P. 
Webb,  claim.  On  the  1st  day  of  March,  1869, 
the  land  was  sold  by  the  sheriff  of  Lenoir 
county  under  executions  issued  upon  Judg^ 
ments  against  said  James  B.  Webb,  and  con- 
veyed to  Mary  M.  Webb,  his  daughter,  who 


intermarried  with  Robert  S.  Hay.  Plaintiffs 
allege  that:  Subsequently,  in  the  year  1869, 
the  said  Mary  H.  Webb  conveyed  said  lot  of 
land  by  deed  in  fee  simple,  as  tenant  in  com- 
mon, to  BenJ.  T.  Webb,  Geo.  B.  Webb,  N.  H. 
Webb,  now  the  wife  of  H.  6.  West,  J.  W, 
Webb,  Carrie  J.  Webb,  now  the  wife  of  D.  R. 
MIdyette,  Emma  Webb,  now  the  wife  of  T. 
W.  Noland,  and  Martha  J.  Webb,  eubseqnent- 
ly  the  wife  of  one  Lewis  Meyer,  and  who  has 
since  died,  leaving  as  her  only  heirs  at  law 
Lilly  and  Daisy  Meyer  surviving  her.  That 
In  said  deed  mentioned  In  the  fourth  para- 
graph of  this  complaint  the  said  James  B. 
Webb  was  given  and  granted  an  estate  In 
said  lot  of  land  for  his  own  life,  the  grantees 
named  In  said  fourth  paragraph  to  have  and 
to  take  their  Interest  In  the  same  after  the 
death  of  the  said  James  B.  Webb.  That  the 
said  deed  was  recorded  In  the  register's  office 
of  Lenoir  county  and  said  state,  in  Book  Xo. 
42,  p.  295,  the  records  of  which  have  been 
destroyed  by  the  Are  of  1878  or  1880,  except 
the  Index  thereto,  and  the  said  deed  itself  is 
liMSt  or  destroyed,  and  cannot  be  found  after 
a  thorough  search  therefor.  That  the  said 
Mary  M.  Webb,  who  on  the  28th  day  of  June, 
1881,  was  Mary  M.  Hay,  wife  of  Robert  8. 
Hay,  did,  together  with  her  said  husband, 
execute  on  said  28tb  day  of  June,  1881,  an- 
other deed  In  place  of  said  lost  or  destroyed 
deed,  conveying  said  lot  of  land  in  the  same 
way  and  manner  as  did  the  said  lost  or  de- 
stroyed deed,  except  as  to  Martha  J.  Webb, 
who  intermarried  with  one  Lewis  Meyer,  and, 
she  having  died  prior  to  said  28th  day  of 
June,  18S1,  her  share  In  said  lot  of  land  is 
in  the  substituted  deed  conveyed  to  her  only 
heirs  at  law,  Lilly  and  Daisy  Meyer,  see  said 
deed  recorded  in  said  county  and  state,  in 
the  register's  office  in  Book  No.  6,  pp.  538,  559. 
560,  as  part  of  this  complaint  The  deed  of 
June  1,  1881,  referred  to,  was  put  ta  evi- 
dence, and  contained  the  following  language: 
"That  whereas  on  or  about  the  first  day  of 
March,  A.  D.  1869,  the  said  Mary  M.  Hay, 
then  Mary  M.  Webb,  for  and  in  considera- 
tion of  natural  love  and  affection,  dlld  sell 
and  convey  to  the  said  Ben].  T.  Webb,  George 
B.  Webb,  N.  M.  Webb  (now  N.  M.  West),  J. 
W.  Webb,  Carrie  J.  Webb,  Emma  Webb,  and 
Martha  J.  Webb  (mother  of  the  said  LUly 
and  Daisy  Meyer),  and  their  heirs,  certain 
tracts  or  lots  of  land  in  the  county  of  Lenoir 
In  and  near  the  corporate  limits  of  the  town 
of  Klnston,  •  •  •  adjoining  the  lots  of 
John  Ennis  and  John  D.  Long.  And  whereas 
the  said  lots  of  land  was  by  the  said  Mary  M. 
Hay,  then  Mary  M.  Webb,  conveyed  and  as- 
signed to  the  said  B.  T.  Webb  and  others,  and 
their  heirs  by  a  certain  deed  of  absolute  con- 
veyance duly  executed,  but  with  the  special 
trust  and  confidence  that  they,  the  said  B.  T. 
Webb  and  others,  pay  over  and  deliver  to  their 
father,  Jas.  B.  Webb,  the  rents  and  profits 
of  said  lands  during  his  natural  life,  and  that 
the  said  J.  B.  Webb  be  allowed  to  occupy  the 
said  premises  ag.  Ajf.^iiitf.,tot  blnoself  and 
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family  dnring  his  natural  life.  And  where- 
as the  said  deed  of  conveyance  is  now  rap- 
posed  to  be  lost:  Now,  therefore,  this  in- 
denture witneaseth  that  for  and  in  considera- 
tion of  the  foregoing  premises,  together  with 
the  further  consideration  of  the  love  and  af- 
fection to  them  the  said  B.  T.  Webb  and  oth- 
ers, borne  by  the  said  Mary  M.  Hay  and  hus- 
band, Robert  S.  Hay,  have  given,  granted,  re- 
leased, confirmed,  and  quitted  claim  and  by 
these  presents  do  give,  grant,  release,  con- 
firm, and  quitclaim  nnto  the  said  B.  T.  Webb 
and  others,  their  heirs  and  assigns,  all  their 
right,  claim,  interest,  and  property  in  and 
to  the  aforesaid  parcels  of  land  to  have  and 
to  hold  to  them  the  said  B.  T.  Webb  and  oth- 
ers, and  their  heirs  in  fee  simple  forever. 
But  with  this  special  trust  that  they  pay  over 
annually  and  deliver  to  Jas.  B.  Webb  the 
rents  and  profits  of  said  lands  for  and  during 
his  natural  life,  and  they  permit  the  said 
Jas.  B.  Webb  to  occupy  and  use  said  premises 
as  a  home  for  himself  and  family  during  the 
term  of  his  natural  life."  On  the  17th  day 
of  December,  1874,  B.  T.  Webb,  one  of  the 
sons  of  James  B.  Webb,  executed  a  deed  de- 
scribing said  lots  to  R.  W.  King,  in  which  are 
set  forth  the  following  recitals:  "Whereas 
Benjamin  T.  Webb,  commiasioner  appointed, 
by  the  court  to  sell  a  certain  lot  Of  land  men- 
tioned in  the  petition  of  B.  T.  Webb,  Lewis 
Meyer,  and  wif^,  Martha  Jane,  Qeorge  B. 
Webb,  Nannie  Webb,  Caroline  J.  Webb,  Em- 
ma Webb,  and  James  B.  Webb  and-  wife, 
Margaret,  and  whereas.  In  pursuance  to  the 
«rder  of  said  Court,  I,  Benjamin  T.  Webb, 
commissioner,  as  aforesaid,  having  adver- 
tised said  lot  of  land  agreeably  to  law,  and 
agreeably  to  the  order  of  said  court,  for  more 
than  thirty  days,  did  expose  the  same  at  pub- 
lic sale  at  the  court-house  door  in  the  town 
of  Kinston,  Lenoir  county,  on  the  14th  day 
of  December,  A.  D.  1874,  when  and  where 
Richard  W.  King  became  the  purchaser,  he 
being  the  last  and  highest  bidder,"  etc.  R. 
W.  King  conveyed  the  lot  to  one  Anthony 
Blount,  and,  by  a  connected  chain  of  convey- 
ances, such  title  as  King  acquired  vested  in 
the  defendants  Peter  R.  Borden  and  E.  W. 
Borden  during  the  years  1885  and  1886,  at 
which  time  they  entered  into  possession,  and 
have  continued  therein,  claiming  under  said 
deed  until  the  institution  of  this  action  April 
1,  1902.  The  deeds  from  King  and  othera  in 
the  claim  of  defendants'  title,  including  those 
to  themselves,  are  duly  recorded.  Plaintiffs 
allege  that  the  deed  of  B.  T.  Webb,  commis- 
sioner, to  King,  was  void  and  conveyed  no 
title,  by  reason  of  fraud,  misrepresentation, 
«tc.,  in  respect  to  the  allied  proceedings 
under  which  It  purports  to  have  been  made, 
-etc.  It  is  unnecessary  to  set  forth  In  detail 
plaintiffs'  contentions  In  this  respect  James 
B.  Webb  died  August  3,  1901.  Plaintiff  Geo. 
B.  Webb  was  of  full  age  July  8,  1876.  The 
youngest  child,  a  daughter,  was  of  full  age 
February  17,  1888.  All  of  the  daughters  mar- 
ried  before   reaching  their  full   age.     The 


children  of  James  B.  Webb,  except  plaintiff 
Greo.  B.  Webb,  executed  deed  for  such  inter- 
est as  they  had  in  the  lot  to  plaintiff,  Emma 
P.  Webb,  wife  of  Geo.  B.  Webb,  after  the 
death  of  their  father. 

Plaintiffs  demand  judgment  for  possession 
of  the  land  and  damages  for  withholding, 
etc.  Defendants,  conceding  that  James  B. 
Webb  owned  the  lot  and  that  his  title  vested 
in  his  daughter  Mary,  allege  that  by  virtue 
of  the  deed  of  B.  T.  Webb,  commissioner,  and 
the  mesne  conveyances,  they  are  the  owners 
thereof.  They  also  rely  upon  the  several  stat- 
utes of  limitation,  etc.  His  honor  was  of  the 
opinion  (1)  that  the  deed  executed  by  Mary 
Hay  January  28,  1881,  referred  to  in  para- 
graph 7  of  the  complaint,  did  not  vest  a  life 
estate  In  James  B.  Webb ;  (2)  that  parol  evi- 
dence was  not  admissible  to  contradict  the 
averments  in  allegation  7  of  the  complaint. 
He  expressed  the  opinion  that  plaintiffs  were 
not  entitled  to  recover,  whereupon  they  ex- 
cepted, submitted  to  judgment  of  nonsuit, 
and  appealed. 

Loftln  &  Varser  and  Wooten  &  Wooten,  for 
appellants.  Bouse  &  Land,  Y.  T.  Ormond, 
and  W.  D.  Pollock,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Plaintiffs  proposed  to  show,  by  B.  T. 
Webb,  that  the  deed  of  March  1;  1869,  made 
by  Mary  M.  Webb,  who  intermarried  with 
Robt  8.  Hay,  conveyed  the  lot  In  controversy 
to  Jas.  B.  Webb  and  his  wife  for  their  Joint 
lives  and  the  life  of  the  survivor,  remainder 
to  their  children.  It  was  admitted  that  the 
courthouse  "in  which  the  deed  was  recorded 
was  destroyed  by  fire  during  the  year  1880, 
and  that  the  original  deed  was  lost.  The  court, 
upon  defendants'  objection,  excluded  the  testi- 
mony and  plaintiffs  excepted.  The  purpose  of 
the  proposed  testimony-  was  to  avoid  the  effect 
of  the  substituted  deed  of  June  28,  1881,  by 
showing  that  the  recital  therein  and  the  ha- 
bendum were  incorrect  It  will  be  observed 
that  in  the  seventh  paragraph  of  the  com- 
plaint plaintiffs,  referring  to  the  deed  of 
March  1,  1869,  and  Its  destruction,  say  that 
the  said  Mary  Hay  executed  the  deed  of  June 
28,  1881,  "conveying  said  lot  in  the  same  way 
and  manner  as  the  said  lost  tir  destroyed 
deed"  (except  that  the  name  of  the  children 
of  a  deceased  daughter  was  inserted).  The 
substituted  deed  of  June  28,  1881,  is  made  a 
part  of  the  complaint  It  is  true  that  in  a 
preceding  paragraph  they  say  that  the  lost 
deed  of  March  1,  1869,  conveyed  to  Jas.  B. 
Webb  a  life  estate.  The  deed  of  June  28. 
1881,  which  "conveyed  the  land  in  the  same 
way  and  manner,"  when  made  a  part  of  the 
complaint  and  put  in  evidence,  became  the 
basis  upon  which  the  court  must  by  its  con- 
struction, ascertain  what  estate  is  conveyed. 
The  plaintiffs,  having  elected  to  claim  under 
this  deed;  cannot  show,  in  the  absence  of 
any  allegation  of  mistake  In  the  maker  or 
draftsman,  that  the  deed  of  Iflirch  1,  1869, 
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conveyed  a  different  estate  from  that  describ- 
ed In  the  deed.  This  would  be  not  only  to 
contradict  their  own  allegation,  but  the  deed 
tinder  which  they  claim.  While,  under  the 
Code  system  of  procedure,  It  Is  settled  by 
may  decisions  of  this  court  that.  In  an  action 
for  the  recoyery  of  land,  the  plaintiff  may,  by 
proper  averments.  Invoke  the  equitable  power 
of  the  court  to  reform  a  deed  In  his  chain  of 
title,  he  must  make  the  essential  averments, 
so  that  the  defendant  may  either  admit  or 
deny  them,  and  an  Issue  may  be  framed  pre- 
senting the  controversy  In  that  respect  He 
cannot  set  up  a  deed  as  the  foundation  of  his 
title,  and,  without  amendment  of  his  com- 
plaint, when  he  finds  that  it  does  not  serve 
his  purpose,  attack  It  by  parol  evidence.  The 
law  Is  well  stated  by  Mr.  Justice  Walker  In 
Buchanan  v.  Harrington,  141  N.  C.  39,  53  S. 
E.  478.  Referring  to  an  attempt  to  Introduce 
testimony  of  this  character,  he  says:  "But 
the  pleadings  do  not  raise  any  Issue  to  which 
It  was  pertinent  If  the  petitioners  desired 
to  have  the  deed  reformed,  relying  upon  their 
right  to  the  equity  of  correction,  this  matter 
should  have  been  set  up  by  proper  averment 
and  a  corresponding  issue  submitted  to  the 
Jury.  •  •  •  If  a  party  demands  equita- 
ble relief,  be  must  specially  allege  the  facts 
upon  which  he  seeks  the  aid  of  the  court  in 
the  exercise  of  Its  equitable  jurisdiction." 
The  wisdom  of  the  law,  in  this  respect.  Is  il- 
lustrated by  this  record.  The  parties  went 
to  trial  upon  the  all^atlons  In  the  verified 
complaint  The  deed  was  made  a  part  there^ 
of  and  introduced  In  evidence.  To  permit  the 
plaintiffs,  without  any  notice  to  defendants, 
to  introduce  parol  evidence  of  an  Interested 
witness,  based  upon  his  recollection  of  the 
contents  of  a  deed,  which  It  seems  he  never 
saw  but  once,  and  thea  more  than  30  years 
ago,  to  contradict  the  solemn  declarations,  by 
way  of  recital  In  another  deed,  made  in  sub- 
stitution of  the  first,  more  than  20  years  ago, 
would  be  to  place  the  security  of  defendants' 
title  upon  the'  slippery  memory  of  the  wit- 
ness, without  any  opportunity  to  apply  the 
usual  tests  or  contradict  him.  It  appears, 
from  this  record,  that  the  deed  of  September 
21,  1881,  was  drawn  by  an  lntelllg«it  and 
careful  attorney  by  whose  testimony  plain- 
tiffs now  propose  to  contradict  it  This  wit- 
ness, plaintiffs  charge,  fraudulently  executed 
another  deed  for  this  same  property.  His 
honor's  ruling  was  manifestly  correct  To 
have  admitted  the  testimony  would  have  vio- 
lated all  those  rules  of  evidence  which  ex- 
perience has  shown  to  be  essential  to  the  se- 
curity of  titles. 

We  are  thus  brought  to  the  consideration 
of  the  deed  of  June  28, 1881,  for  the  purpose 
of  ascertaining  what  estate  was  vested  in 
Jas.  B.  Webb.  Whatever  he  acquired  by  that 
deed  he  also  bad  by  the  deed  of  March  1, 
1860,  because  bis  daughter  conveyed  by  the 
latter  deed  "In  the  same  way  and  manner" 
as  in  the  first     Plaintiffs   insist  that  the 


trust  declared  was  passive,  and  that,  by 
operation  of  the  statute  of  uses,  Jas.  B. 
Webb  took  an  estate  for  his  life  In  the  land. 
From  this  position,  they  conclude  tliat  the 
children  had  no  title  to,  or  estate  in,  the  lots 
other  than  a  vested  remainder,  until  the 
death  of  Jas.  B.  Webb,  August  3,  1901.  and 
that,  therefore,  the  statute  of  limitations 
began  to  ran  against  them  at  that  time.  De- 
fendants, on  the  contrary.  Insist  that  the 
trust  impressed  upon  the  legal  title  was  ac- 
tive. Imposing  upon  the  grantees  and  trustees 
duties  in  respect  to  the  property  which  made 
It  necessary  for  them  to  Jiold  the  legal  title ; 
that  Jas.  B.  Webb  took  no  estate  in  the  land: 
that  the  case  comes  within  one  of  the  well- 
recognlaed  classes  not  affected  by  the  statute 
of  uses.  From  this  position  they  conclude 
that  the  ouster,  under  the  deed  of  B.  T. 
Webb,  December  17,  1874,  put  the  statute  of 
limitations  Into  operation  against  the  trus- 
tees, and  that,  being  under  color.  It  rlpmied 
Into  a  perfect  title  at  the  end  of  sevsn  years. 
The  solution  of  this  controversy  depends  up- 
on the  character  of  the  trust  created  by  the 
deed.  The  lot  Is  conveyed  to  B.  T.  Webb  and 
others  In  trust,  "that  they  pay  over  annually 
and  deliver  to  Jas.  B.  Webb  the  rents  and 
profits  of  Bald  lands  for  and  daring  ills 
natural  life'  and  they  permit  the  said  Jas. 

B.  Webb  to  occupy  and  use  said  premises  as 
a  home  for  himself  and  family  for  and  dur- 
ing his  natural  life."  It  Is  well  settled  that 
"the  duty  to  collect  or  receive  tlie  rents, 
profits,  and  Income  of  the  estate,  and  pay 
over  the  same  to  the  person  entitled  thereto. 
is  generally  Inseparable  from  the  personal 
control  and  supervision  of  the  estate  by  the 
trustee,  and  requires  the  legal  title  to  the 
corpus  upon  which  the  rents  and  profits 
accrue  shall  be  in  the  trustee."  28  Am.  tc 
Eng.  Enc.  926.  We  bad  occasion  to  consider 
the  question  In  Perkins  v.  Brlnkley,   133  N. 

C.  154,  45  S.  E.  541,  where  we  quoted,  with 
approval,  the  language  of  Mr.  Tiederman. 
"Where  a  special  duty  Is  to  be  performed  by 
the  trustee  In  respect  to  the  estate,  snch  as 
to  collect  the  rents  and  profits,  to  sell  the 
estate,  eta,  the  trust  Is  called  active"  Real 
Prop.  {  494.  Whereas,  as  said  by  Mr.  I/ewin : 
"If  the  trust  be  simply  to  permit  A.  to  re- 
ceive the  rents,  the  legal  estate  Is  executed 
In  A.;  this  being  a  mere  passive  trust" 
Trusts,  I  18.  In  Hicks  v.  Bullock,  96  X.  C 
164,  1  S.  B.  629,  It  Is  held  that  "where,  by  a 
will,  land  Is  devised  to  a  trustee  to  rent  and 
pay  the  rents  over  to  a  person  during  his 
life,  the  cestui  que  trust  takes  no  estate  In 
the  land,  but  only  the  right  to  have  the  rents 
paid  to  him."  In  McKenzie  v.  Sumner,  114 
N.  C.  436,  19  S.  E.  375,  Shepherd,  G.  J.,  em- 
phasizes the  fact  that  the  trustee  is  charged 
with  no  specific  duties  in  respect  to  the 
property.  Here  the  holders  of  the  legal 
title  aro  required  to  "pay  over  annnally  and 
deliver  the  rents  and  profits"  to  Jas.  B.  Webb 
during  his  life.    How  can  they  pay  over  and 


deliver,  unless  they  "reijt'Md^collectT"     It 
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seems  clear  that  to  execnte  the  trust,  to  dis- 
charge the  duty  Imposed,  they  must  of  neces- 
sity bold  the  legal  title,  control  and  manage 
the  property.  They  are  farther  to  permit 
him  to  occupy  the  premises  "as  a  home  for 
himself  and  family";  thus  showing  the  in- 
tention of  the  maker  of  the  deed  that,  as  to 
the  portion  of  the  property  salted  for  that 
purpose,  the  father  is  to  "occupy"  for  the 
restricted  purpose  named,  and,  as  to  the 
other  part,  they  are  to  rent  It  out  and  re- 
ceive the  rents  and  pay  them  over  to  him 
annually.  We  think  It  apparent.  In  view  of 
the  fact  that  the  property  had  Just  preced- 
ing the  execution  of  the  deed  been  sold  under 
executions  against  him,  that  It  was  the  pnr^ 
pose  of  his  children  to  take  the  title  and 
impress  upon  it  a  charge,  or  trust,  for  the 
benefit  of  their  father,  to  remove  It  beyond 
his  control,  or  power  to  dispose  of  it;  in 
other  words,  to  create  an  active  trust  for 
bis  benefit.  The  deed  is  carefully  drawn  to 
effectuate  that  purpose,  and  apt  language 
is  used  to  that  end.  This  being  settled,  it 
follows,  upon  the  well-settled  doctrine  of 
this  court,  that  the  ouster  of  Jas.  B.  Webb 
was  the  ouster  of  his  trustees,  and  put  them 
to  their  action.  This  principle  was  clearly 
announced  by  Smith,  C.  J.,  in  Clayton  v. 
Rose,  87  N.  C.  106,  110,  and  followed  in  a 
well-considered  opinion  by  Shepherd,  J.,  In 
King  V.  Rhew,  108  N.  C.  69G,  13  S.  E.  174, 
23  Am.  St.  Rep.  76;  Klrkraan  v.  Holland, 
139  N.  C.  185.  61  S.  B.  856;  Cameron  r. 
Hicks,  141  N.  C.  21.  53  S.  E.  728,  7  L.  R.  A. 
(N.  S.)  407.  The  result  of  this  rule  is  that. 
If  the  trustees  are  barred,  the  cestui  que. 
trust  is  likewise  barred.  If  this  is  true  when 
the  trustee  is  a  stranger  to  the  remainder- 
man, the  same  process  of  reasoning  would 
seem  to  lead  to  the  conclusion,  with  even 
greater  force,  that,  when  the  trustees  were 
entitled  as  remaindermen,  they  should  be 
barred  after  permitting  the  statutory  period 
to  expire.  It  was  the  duty  of  the  trustees 
to  bring  an  action  against  the  disseisor  with- 
in seven  years.  They  would  have  recovered 
the  possession  to  enable  them  to  execute  the 
trust  and  protect  the  remainder.  If  their 
failure  to  do  so,  for  the  statutory  period, 
barred  their  entry  for  one  purpose,'  or  in 
one  right,  it  must  do  so  for  all  purposes. 
It  was  not  only  the  Intwest  of  Jas.  B.  Webb, 
which  the  disseisor  acquired  by  seven  years 
adverse  possession  under  color  of  title,  but 
the  title  as  against  all  who  had  a  right  of 
entry,  and  therefore  a  cause  of  action.  It 
would  seem  that,  under  our  statute  (Revisal 
1905,  {  1580),  trustees  are  seised  as  Joint 
tenants  and  not  aa  tenants  in  common,  re- 
sulting In  the  conclusion  that,  if  one  is 
barred  of  his  entry,  his  co-trustees  are  also 
barred.  Cameron  ▼.  Hicks,  supra.  B.  T. 
Webb  was  24  years  of  age  in  1874,  and  plain- 
tiff Geo.  B.  Webb  19  years  of  age  at  that 
time.  They  are  clearly  barred,  and  by  the 
decision  of  this  court  It  is  settled  that  their 
co-trustees  are  equally  so.    It  Is  immaterial, 


for  this  purpose,  whether  the  ouster  be  fixed 
at  the  date  of  the  deed  of  B.  T.  Webb,  com- 
missioner, to  King — December  17,  1874— or 
at  the  date  of  defendants'  deed  1885.  From 
either  date  the  same  result  follows.  What 
we  have  said  is  upon  the  assumption  that 
the  deed  of  B.  T.  Webb,  commissioner,  is 
absolutely  void  and  the  entry  under  it  wrong- 
fuL 

There  Is,  however,  another  view  of  the 
case  equally  decisive  of  plaintiffs'  contention. 
The  deed  from  B.  T.  Webb,  commissioner,  re- 
citing that  proceedings  were  had  bn  the 
superior  court  upon  the  petition  of  himself 
and  the  other  owners  of  the  lot  resulting  In 
his  appointment  as  commissioner,  sale  of 
the  property,  payment  of  the  purchase  mon- 
ey,  etc.,  was  recorded  Immediately  after  its 
ocecutlon,  and,  upon  the  destruction  of  the 
coarthouse,  recorded  a  second  time  In  1881. 
There  Is  evidence  In  the  record  showing  con- 
clusively that  the  purchasers  under  that  deed 
took  possession  and  those  claiming  undei* 
them  have  continued  therein;  that  the  de- 
fendants have  put  valuable  Improvements 
upon  the  property;  that  plaintiff  Geo.  B. 
Webb  has  made  conveyances  of  adjoining 
lots  calling  for  the  lines  of  the  one  In  con- 
troversy as  the  property  of  the  purchasers; 
that  all  of  these  facts  have  been  known  to 
him  since  1874.  It  Is  also  apparent  that  Jas. 
B.  Webb  and  other  persons  having  knowl- 
edge of  these  facts  are  dead.  It  also  ap- 
pears that  B.  T.  Webb,  the  person  who  made 
the  deed  and  received  the  purchase  money  In 
1874,  being  |118,  has,  since  the  death  of 
his  father,  executed  a  deed  to  Geo.  B.  Webb 
conveying  his  undivided  one-fifth  Interest 
for  $600  to  the  wife  of  Geo.  B.  Webb;  that 
the  other  children  have  likewise  conveyed 
to  her  for  a  recited  consideration  of  $500 
for  each  share.  The  deed  made  by  B.  T. 
Webb,  commissioner.  Is  not,  upon  plaintiffs' 
averments,  void,  but,  if  they  be  true,  may 
it  be  in  equity  set  aside  for  fraud  practiced 
by  said  B.  T.  Webb,  either  alone,  or,  as 
charged  by  plaintiffs,  in  conspiracy  with  oth- 
ers. In  view  of  these  facts,  and  the  lapse 
of  28  years  of  unexplained  silence,  It  would 
seem  tiiat  a  court  of  equity  would  refuse  to 
Interfere  by  setting  aside  the  deed.  In  Har- 
rison V.  Hargrove,  109  N.  C.  346,  13  S.  E. 
939,  the  time  elapsing  since  the  proceeding 
was  only  17  years.  There  was  an  outstand- 
ing life  estate,  and  the  fact  was  found  that 
no  service  was  made  of  the  summons  on 
the  petitioners.  This  court,  by  Shepherd,  J., 
held  that  the  petitioners  were  guilty  of  lach- 
es, and  relief  was  refused.  His  language  is 
peculiarly  applicable  to  this  record.  "In- 
deed, If  there  Is  anything  In  the  rule  which 
requires  long  delay  to  be  explained  and 
knowledge  of  a  decree  to  be  negatived,  we 
can  conceive  of  no  stronger  case  than  the 
present  one."  No  one  can  read  this  record 
without  being  deeply  Impressed  with  the  re- 
markable combination  of  facts  and  circum- 
stances surrounding  plaintiffs'  alleged  claim. 
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Although  It  waa  the  Imperative  duty  of  the 
plaintiff  Geo.  B.  Webb  and  the  other  chll- 
dren  of  Jas.  B.  Webb  to  protect  the  Interest 
'Of  their  father  and  secure  to  hlm  the  annual 
reception  of  the  rents  and  proflts  and  a  home 
for  himself  and  family,  they  permit  him  to 
he  ousted  and  remain  so  for  27  years  by  the 
alleged  fraud  of  their  brother.  They  took 
no  steps  to  recover  the  property  for  bis  use, 
and  after  his  death,  and  the  death  of  the 
clerk  of  the  court  seek  to  have  the  deed  de- 
clared fraudulent  upon  the  testimony  of 
thetr  brother,  who  they  charge  with  active 
participation  In  the  fraud,  and  to  whom  they 
have  paid,  as  shown  by  his  deed,  $500  for 
tals  alleged  Interest  In  the  property  which  he 
sold  In  1874,  and  for  which  he  received  the 
purchase  money.  It  Is  significant  that  the 
clerk  who  Is  charged  with  aiding  him  In 
perpetuating  the  fraud  Is  dead.  In  any 
aspect  of  the  case  his  honor  correctly  direct- 
ed judgment  of  nonsuit 
'  Affirmed, 

WALKER,  3.  (dissenting).  I  do  not  un- 
derstand the  facts  of  this  case  as.  do  my  as- 
sociates. It  seems  to  me  that  there  was 
sufficient  allegation  In  the  complaint  of  an 
Intention  and  agreement  on  the  part  of  Mary 
H.  Webb  (afterwards  Mrs.  Robert  8.  Hay)  to 
convey  to  James  B.  Webb  an  estate  for  life 
in  the  land,  and  whether  legal  or  equitable 
can  make  no  difference  In  the  view  I  take 
of  the  law  of  the  case.  If,  therefore,  the  sub- 
stituted deed  of  June  28, 1831,  did  not  convey 
such  an  estate  as  the  parties  Intended  should 
pass  to  James  B.  Webb,  and  as  they  distinct- 
ly allege  did  pass  by  the  original  deed,  why 
were  not  the  plaintiffs  entitled  to  establish 
the  mistake,  If  they  could  do  so  by  the  req- 
uisite proof?  If  the  deed  of  June  28,  1881, 
while  Intended  to  take  the  place  of  the  one 
of  18G8,  which  gave  James  B.  Webb  a  life 
estate,  failed  by  reason  of  the  mistake  of  the 
draftsman  to  convey  a  life  estate  to  him, 
and  there  was  a  mutual  mistake,  as  I  tbink 
Is  sufficiently  alleged  In  the  complaint,  though 
not  very  formally  or  with  that  precision  so 
much  to  be  desired  In  pleadings,  It  would 
seem  that  his  honor  erred  In  excluding  the 
evidence  offered  for  the  purpose  of  proving 
the  fact  Can  the  mere  circumstance  that 
the  plaintiffs  have  placed  a  wrong  construc- 
tion upon  the  deed  of  1881,  as  the  majority 
think  they  have,  preclude  their  right  to  have 
It  conformed  to  what  was  really  the  purpose 
in  making  It?  The  substance  of  the  allega- 
tion, when  properly  considered.  Is — and  that 
Is  what  the  plaintiffs  really  meant— that 
the  deed  of  1881  did  convey  a  life  estate  to 
James  B.  Webb,  but  if  It  did  not  then  that 
It  should  be  corrected  so  as  to  carry  out 
the  agreement  of  the  parties  In  respect  to 
that  contemplated  effect  of  the  deed.  Plead- 
ings should  not  be  construed  too  strictly,  for 
narrow  and  technical  interpretations  often 
defeat  justice.  "In  the  construction  of  a 
pleading  for  the  purpose  of  determining  Its 


effect  Its  allegations  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice 
between  the  parties."  Revlsal  1905,  i  495. 
The  plaintiffs  also  allege  that  all  of  tbe  succes- 
sive purchasers  had  full  notice  of  tbelr  equity. 
The  defendants  plead  that  they  have  bad  2D 
years'  adverse  possession  of  tbe  land  and  7 
years'  adverse  possession  under  color  of  titl<^ 
but  there  Is  no  plea  of  the  statute  especially 
addressed  to  plaintiffs'  equity  for  a  correc- 
tion of  the  deed,  and,  if  there  were,  I  doubt 
If,  under  tbe  facts  and  circumstances  of  this 
case,  as  they  now  appear.  It  should  be  allowed 
to  avail  the  defendants. 

I  gave  my  concurrence  to  the  decisions  in 
Klrkman  v.  Holland,  1S9  N.  C.  185,  51  & 
B.  858,  and  Cameron  v.  Hlcka,  141  N.  C  21. 
53  S.  B.  72S,  7  L.  R.  A.  (N.  S.)  407.  most 
reluctantly  and  only  In  deference  to  tbe 
prior  decisions  In  King  v.  Rhew,  108  N.  C 
696,  18  S.  B.  174,  23  Am.  St  Rep.  76,  and 
Clayton  v.  Rose,  87  N.  C.  106,  and  tbe  great- 
er learning  and  wisdom  of  my  Brethren,  be 
cause  I  believe  the  principle  underlying  those 
decisions  is  essentially  wrong  and  will  work, 
if  It  has  not  already  wrought  great  Injustice. 
I  do  not  think  that  when  a  life  tenant  is 
ousted,  even  though  he  has  only  an  equitable 
estate,  tbe  legal  title  being  in  a  trustee  for 
him,  and  the  disseisin  continues  long  enougli 
to  bar  his  trustee,  that  persons  entitled  hi 
remainder  should  be  prejudiced  by  tbe  ht- 
action  of  the  trustee^  and  there  Is  eminent 
authority  for  this  position.  The  bar  should 
operate  only  against  the  estate  of  the  life 
tenant  just  as  an  estoppel  is  not  permitted 
to  extend  beyond  the  estate  of  the  person 
bound  by  it  James  B.  Webb  died  in  August, 
1901,  and  the  life  estate  then  fell  In.  This 
action  was  commenced  In  April,  1902.  by  the 
remaindermen.  In  full  time  for  the  assertioD 
of  tbelr  rights  by  the  plaintiffs. 

I  am  also  of  tbe  opinion  that  there  was 
evidence  tending  to  show  that  the  proceed- 
ings for  the  sale  of  the  land  which  are  at- 
tached for  fraud.  Irregularity,  and  upon  oth- 
er grounds  were  of  such  a  character  as  not 
to  obstruct  the  plaintiffs'  right  to  equitable 
relief.  But  his  honor  ruled  out  Important 
and  material  evidence  that  plaintiffs  pro- 
posed to  Introduce,  on  the  other  branch  of 
the  case,  and  peremptorily  decided  that  they 
could  not  recover,  ffhey  were  deprived  in 
limine  of  the  benefit  of  proof  essential  to 
their  success,  and  finally  denied  tbe  right 
to  recover  in  any  aspect  of  the  case.  This; 
In  my  judgment,  was  error.  It  would,  pe^ 
haps,  have  been  better  to  submit  the  case  to 
the  jury  upon  proper  issues,  so  that  the  facts 
might  have  been  found.  The  jury  may  hare 
found  against  the  plaintiffs,  but  they  slionld. 
at  least,  liave  had  an  opportunity  to  prove 
their  case  or  to  develop  It  No  Issues  were 
framed,  but  the  case  was  most  manifestly 
tried  upon  the  understanding  that  proper 
Issues  would  be  submitted  when  the  evidence 
bad  all  been  Introduced.  It  does  not  seem  to 
me,  upon  a  review  of  the«)tlre  record,  that 
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the  plaintiffs  have  had  the  full  benefit  ot 
their  legal  rights,  and,  being  of  this  opinion, 
I  must  dissent  from  the  opinion  of  the  ma- 
jority, which  I  always  do  with  extreme  re- 
gret My  inclination  always  Is  to  concur 
with  them,  not  only  because  of  their  great 
learning  and  ability,  but  also  because  I  well 
know  with  what  anxious  care  and  patient 
Investigation  they  consider  and  decide  cases 
coming  before  them.  I  would  enter  more 
fully  Into  the  discussion  of  the  principle  in- 
volved in  King  V.  Rhew,  Klrkman  v.  Holland, 
and  Cameron  v.  Hicks,  If  it  would  not  ex- 
tend this  opinion  to  an  unreasonable  length. 
I  may  undertake  to  express  my  views  at 
length  on  that  subject  at  some  fnture  and 
more  opportune  time.  The  principle  herein 
applied  goes  beyond  what  was  there  de- 
cided. It  seems  to  me. 

I  agree  with  my  Brethren  that  this  case 
bears  no  resemblance  to  Joyner  v.  Futrlll, 
136  N.  C.  301.  48  S.  B.  648,  or  Perry  v. 
Hackney,  142  N.  G  368,  55  S.  B.  289,  and 
for  that  reason  they  were  not  cited.  In  the 
former  of  those  two  cases,  the  trust  was 
a  passive  one,  and  was  executed  by  the 
statute  of  uses  plainly  and  unmistakably, 
and,  besides.  It  was  clearly  confined  to  the 
life  estate.  The  remainder  was  devised! 
freed,  and  discharged  of  the  trust  In  Perry 
V.  Hackney  the  devise  was  made  directly  to 
Nancy  Richardson  of  the  "use,  benefit  and 
profit"  of  the  property  In  controversy.  There 
was  no  Intervention  of  a  trustee  upon  whom 
duties  were  confered  that  created  an  active 
trust  She  got  the  whole  estate,  because  the 
language  was  capable  of  no  other  construc- 
tion; and  the  rule  In  Shelley's  Case  was  held 
to  apply  as  the  limitation  then  was  "to  the 
lawful  heirs  of  her  body"  after  her  death. 
The  statute  of  uses  had  no  application,  nor 
did  the  question  presented  In  this  case  arise. 


SMITH  ».  GODWIN  et  al. 

(Supreme  Court  of   North  Carolina.    Oct.   IC, 

1907.) 
1.  Mortgages  —  AssiGNiiBNT  —  Rights  Pass- 
ing AB  Incidkrib. 

Y.  held  a  note  against  H.  secured  by  a 
mortgage  on  land.  The  note  being  past  due, 
H.,  lor  the  purjrase  of  paying  it  and  discharging 
the  mortgage,  executed  an  absolute  deed  of  the 
land  to  Y.,  who  gave  him  a  receipt  in  fall,  but 
retained  possession  of  the  note  and  mortgage. 
Y.  then  deeded  the  land  to  V.  The  deed  recited 
that  the  consideration  was  a  certain  sam,  bat 
that  it  was  understood  that  only  a  certain  part 
had  been  paid,  and  that  the  deed  would  only 
become  operative  as  a  fee-simple  deed  on  the 
payment  of  the  balance.  February  2,  1902.  Y. 
gave  plaintiff  bis  note  for  $1,000,  and  on  Feb- 
ruary 3,  1903,  indorsed  to  nim  as  security  the 
H.  note  and  transferred  the  mortgage  as  se- 
curity and  also  certain  shares  of  stock.  Subse- 
qnent  to  February  3,  1903,  the  deeds  from  H. 
to  Y.  and  Y.  to  V.  and  the  cancellation  of  the 
mortgage  from  H.  to  Y.  were  recorded.  In  Jane, 
1904,  Y.  was  adjudged  a  bankrupt,  and  defend- 
ants G.  and  others  appointed  as  trusteesL 
Plaintiff  seeks  to  recover  of  defendant  V.  the 
balance  due  on  the  purchase  price  of  the  land 
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described  In  the  H.  mortgage  ccnveyed  to  him 
by  Y.  Held,  that  under  the  express  provisions 
of  Revisal  19(».  K  2214,  2215,  vrtien  Y.  hidorsed 
the  note,  although  past  due,  to  plaintiff,  he 
warranted  that  it  was  genuine,  that  he  had  a 
good  title  to  it,  that  he  had  no  knowledge  of  any 
fact  which  would  impair  its  validity  or  render 
it  valueless,  and  that  on  presentment  it  would 
be  paid ;  and  hence  plaintiff's  right  to  demand 
all  securities  which  Y.  held,  including  any  in- 
terest in  the  land,  is  clear,  and  he  has  an 
equitable  lien  on  the  debt  of  V.  for  the  balance 
due  on  the  purcliase  price  of  the  land. 

2.  Bankbuftct  —  LlERS  —  Valxdity  Aoainst 
Tbustee. 

Under  these  circnmstancea,  the  trustees  in 
bankruptcy  for  Y.  did  not  take  title  to  the  V. 
debt  free  from  the  equitable  lien  of  plaintiff, 
since  trustees  in  bankruptcy  take  title  to  the 
property  of  the  bankrupt  subject  to  all  the 
rights  and  equities  existing  in  favor  of  third 
persons. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6.  Bankrntcy,  (f  286-295.] 

3.  Mortgages— AssiGNUKiiT  as  SEcnRixr. 

No  demand  having  been  made  on  plaintiff 
to  apply  the  stock  transferred  to  him  to  the  pay- 
ment of  his  note,  be  may  enforce  his  lien  against 
the  debt  of  V.  without  doing  so,  since  he  may 
realize  on  either  of  his  securities  in  the  order 
wbicb  he  prefers. 

4.  Bankruptct— -RiORTB  aw  Tbostkb  AB  At- 

nsCTED   BT  lilBN. 

Under  these  conditions,  it  being  conceded 
that  the  amount  recovered  by  plaintiff  in  this 
action  is  insufficient  to  discharge  his  note,  the 
trnstees  of  Y.  are  entitled  to  an  acconnting  of 
the  fnnds  in  piaintitTs  hands,  to  the  end  that 
they  may  have  the  stock  sold  and  the  balance 
after  paying  plaintiff's  note  paid  to  them. 

Appeal  from  Superior  Court,  Harnett 
County;   Peebles,  Judge. 

Action  by  Eldward  Smith  against  R.  L. 
Godwin  and  others  to  recover  the  balance 
due  on  the  purchase  price  of  land.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

The  facts,  as  shown  by  the  pleadings,  ad- 
missions, and  verdict  are:  E.  F.  Young  held 
a  note  against  one  B.  F.  Hamilton,  secured 
by  a  mortgage  on  land  In  Harnett  county, 
for  11,236,  dated  March  1,  1886,  subject  to 
certain  indorsed  credits.  On  January  7, 
1902,  the  note  being  past  due,  Hamilton, 
for  the  purpose  of  paying  the  note  and  dis- 
charging the  mortgage,  executed  an  abso- 
lute deed,  for  the  land,  to  Young,  who  gave 
him  a  receipt  in  full,  but  retained  posses- 
sion of  the  note  and  mortgage.  On  the  same 
day,  January  7,  1902,  Young  executed  a  deed 
for  the  land  to  defendant  W.  R.  Vann.  The 
consideration,  recited.  In  the  deed,  was  ?3,- 
100,  fbllowed  by  the  following  provision: 
"It  Is  distinctly  understood  and  agreed  be- 
tween the  parties  hereto  that  only  the  sum 
of  $1,602.03  of  the  consideration  of  $3,100, 
above  written,  has  been  paid,  and  that  this 
deed  shall  become  operative  as  a  fee-simple 
deed  of  conveyance  only  from  and  after  the 
payment  of  said  balance  in  full  with  inter- 
est" On  March  1,  1904,  Vann  paid  Young 
on  account  of  the  balance  due  $1,014.24. 
leaving  due,  at  the  time  of  the  trial,  $746.76. 
The  deed  from  Hamilton  to  Young  and  from 
Young  to  Vann  were  Kc^rded  subsequent  to 
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Febrnaty  8,  1903,  as  was  the  cancellatloa  of 
record  of  the  mortgage  from  Hamilton  to 
Tomig.  On  February  2,  1902,  Young  exe- 
cuted to  plaintiff,  for  a  valuable  considera- 
tion, his  promissory  note  for  $1,000,  due 
November  1,  1902,  no  part  whereof  has  been 
paid.  On  February  3,  1903,  Toung  Indorsed 
to  plaintiff  as  collateral  security  for  said 
note,  the  Hamilton  note,  and  transferred  the 
mortgage  executed  to  secure  the  same.  There 
was  apparently'  due  on  said  note  at  that 
time  $1,053.96.  On  June  4,  1901,  Toung 
was  duly  adjudged  a  bankrupt,  and  defend- 
ants Godwin  and  others  appointed  his  trus- 
tees. Plaintiff  has  not  proven  his  debt 
against  Toung.  At  the  time  of  the  transfer 
of  the  Hamilton  note  and  mortgage,  Toung, 
for  the  same  purpose,  transferred  to  plain- 
tiff certain  shares  of  stock  in  incorporated 
companies.  Plaintiff,  in  this  action,  sedcs  t» 
recover  of  defendant  Vann  the  balance  doe 
on  the  purchase  price  of  the  land  described 
In  the  Hamilton  mortgage,  conveyed  to  him 
by  Toung.  He  avers  that,  by  the  transfer 
of  the  note,  he  acquired  an  equitable  ii^n  on 
the  debt  Defendant  Vann  is  ready  to  pay 
the  amount  as  the  court  may  adjudge.  De- 
fendants, trustees,  insist:  (1)  That  plaintiff 
took  the  note  after  maturity  and  subject  to 
all  Infirmities  and  defenses  attaching  there- 
to In  the  hands  of  Toung.  (2)  That  they 
took  the  debt,  as  trustees,  free  from  any 
Hens  or  equities  attaching  to  Young's  title. 
(3)  That,  In  any  event,  plaintiff  cannot  re- 
cover the  debt  until  he  accounts  for  the 
value,  or  the  amount  which  he  ought,  by 
due  diligence,  to  have  realized  from  a  sale 
of  the  stocks.  His  honor  being  of  the  opinion 
that  there  was  no  evidence  that  Toung,  or 
his  trustees,  had  notified  plaintiff  to  dis- 
pose of  the  stocks,  could  not  compel  him  to 
account  for  their  value  before  realizing  on 
the  Vann  debt,  that  they  could,  at  any  time, 
demand  the  return  of  the  stocks  by  paying 
the  note,  he  therefore  declined  to  submit  an 
issue  in  regard  to  the  sum  which  Toung 
could  have  realized  by  a  sale  of  the  stocks. 
Defendants  duly  excepted  to  these  rnlings. 
From  the  Judgment  rendered,  the  trustees 
appealed. 

Godwin  &  Townsend  and  R.  Ii.  Godwin, 
for  appellants.  J.  0.  Clifford  and  Rose  & 
Rose,  for  appellee. 

CONNOR,  X  (after  stating  the  facts  as 
above).  It  Is  conceded,  as  contended  by  de- 
fendants, that,  as  against  Hamilton,  the 
plaintiff  took  the  note  by  indorsement  from 
Toung,  subject  to  defense  accruing  to  him  by 
reason  of  the  execution  of  the  deed  of  Janu- 
ary 7,  1902,  and  the  receipt  by  Toung;  be 
could  not  have  maintained  an  action  on  the 
note  against  Hamilton.  This  question,  how- 
ever. Is  not  Involved  here.  When  Young  In- 
dorsed the  note,  although  past  due,  to  plain- 
tiff, he  warranted  that  it  was  genuine — that 
he  bad  a  good  title  to  It— that  he  had  no 


knowledge  of  any  fact  which  wonld  Impair 
Its  validlly  or  render  It  valueless;  and  that, 
on  presentment,  it  would  be  paid.  Revisal 
1905,  H  2214,  2215.  Hence  bis  title  to  the 
note  and  bis  right  to  demand  all  secnrltics 
which  Young  held  is  clear.  While  the  rec- 
ord presents  a  peculiar  state  of  facts,  we 
can  see  no  good  reason  why  the  same  equi- 
table principles  which  carries  to  the  pur- 
chaser of  a  note  all  securities  held  by  tlie 
assignor  for  Its  payment  may  not  be  In- 
voked by  plaintiff.  Certainly,  in  good  con- 
science and  equity.  Young  should  be  treated 
as  holding  such  security  for  the  benefit  of  hlB 
assignee — the  principal  having  passed,  the 
Incident  goes  with  It  This  is  elementary. 
Hamilton  was  entitled  to  demand  of  Young 
the  surrender  of  his  note  and  cancellation 
of  the  mortgage.  He  permitted  blm,  how- 
ever, to  retain  the  one  and  leave  the  oth- 
er open  upon  the  record.  When  Toung  sold 
to  Vann,  he  expressly  retained  a  lien  upon 
the  land  to  secure  the  unpaid  balance  of 
the  purchase  money.  This  represented  Id 
Young's  hands,  the  note  and  mortgage  which 
be  held  against  Hamilton.  A  court  of  equity 
which  always  disregards  mere  form,  so  that 
substantial  Justice  will  be  done,  finds  no 
difficulty  In  treating  Toung  as  a  tmstee  for 
plaintiff  In  respect  to  the  amount  due  by 
Vann.  Defendants  Insist  that,  however  this 
may  be  as  against  Toung,  they  take  mider 
the  bankrupt  law,  title  to  the  debt  free 
from  such  equity,  or,  to  state  their  conten- 
tion in  the  language  of  their  well-considered 
brief:  "When  they  were  appointed  trustees 
of  Toung's  estate,  and  were,  by  operation  of 
law,  vested  with  the  title  to  Toung's  prop- 
erty, they  took  that  title  which  Tonng  could, 
prior  to  his  adjudication  In  bankruptcy,  hare 
transferred  to  an  Innocent  purchaser  for 
valua"  In  considering  this  question,  the 
fact  that  Hamilton's  note  was  overdue  and 
open  to  defense  by  him  Is  immaterial.  Plain- 
tiff, as  against  Toung,  acquired  a  perfect 
title  to  the  note.  This  being  true,  we  are 
unable  to  see  how  his  subsequent  bankruptcy 
In  any  manner  affected  plaintiff's  title,  ei- 
ther to  the  note  or  any  securities  which 
Toung  held  for  its  payment  We  do  not 
think  plaintiff's  right  grows  out  of  an  es- 
toppel; but  equity,  regarding  that  as  done 
which  ought  to  have  been  done,  treats  the 
Vann  debt  as  having  been  transferred  to  | 
plaintiff  as  incident  to  the  transfer  of  the 
note,  or,  which  amounts  to  the  same  thing, 
considers  Toung  as  trustee  for  the  plaintiff. 
Whether  if  Toung  had,  for  value  and  without 
notice  of  such  trust,  transferred  the  Vann  j 
debt  to  a  purchaser,  plaintiff  would  have 
been  without  remedy,  is  not  presented  here. 
While  there  Is  some  apparent  confusion  Id 
the  decisions  of  the  federal  District  and 
Circuit  Courts,  iq>on  the  question,  we  find 
that  the  Supreme  Court  of  the  United  States 
has  held  that  the  trustees  in  bankruptcy  take 
the  assets  of  the  bankrupt  subject  to  rights, 
liens,  and  equities  existing  against  them  in 
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the  hands  of  the  bankrupt  In  Tbompson  ▼. 
Falrchim,  196  U.  S.  516,  25  Sup.  Ct  306, 
49  Ij.  Ed.  677,  It  Is  said :  "Under  the  present 
bankrupt  act,  the  trustee  takes  the  property 
of  the  bankrupt,  In  cases  unaffected  by  fraud. 
In  the  same  plight  and  condition  that  the 
bankrupt  himself  held  It  and  subject  to  all 
equities  impressed  upon  it  In  the  hands  of 
the  bankrupt."  Mfg.  C!o.  ▼.  Cassell,  201  U. 
S.  844,  26  Sup.  Ct.  481,  60  L.  Ed.  782.  The 
result  of  the  decisions  Is  thus  stated  In  5 
Cye.  341:  "The  trustee  becomes  vested  with 
the  same  kind  of  a  title  as  though  he  were  a 
purchaser,  but  such  title  is  subject  to  all 
the  rights  and  equities  existing  In  favor  of 
third  persons  against  the  bankrupt."  Bank 
▼.  Iron  Co.  (O.  C.)  102  Fed.  755.  The  same 
principle  has  been  recognized  by  this  court 
In  regard  to  assignees  of  property  to  secure 
the  payment  of  existing  debts.  In  Potts  r. 
Blackwell,  56  N.  C.  449,  Pearson,  J.,  speak- 
ing of  the  title  acquired  by  such  assignees, 
says:  "It  would  seem  that  they  take  sub- 
ject to  any  equity  that  attached  to  the  prop- 
erty In  the  hands  of  the  debtor  and  cannot 
discharge  themselves  from  it  on  the  ground 
of  being  purchasers  without  notice."  This 
cause  was  reheard,  and,  after  most  exhaust- 
ive argument  by  counsel  of  marked  learning, 
affirmed.  It  has  been  uniformly  followed 
in  this  court,  and  is  sustained  by  reason. 
57  N.  C.  58.  While  there  are  some  appar- 
ently conflicting  rulings  In  the  bankrupt 
courts,  we  think  that  they  are  more  appar- 
ent than  real,  being  controlled  frequently  by 
local  statntes  r^ardlng  registration  of  deeds 
and  mortgages.  No  question  of  that  kind  is 
presented  in  this  case.  Plaintiff  did  not  ac- 
quire any  Interest  in  the  land  sold  to  Vann, 
but  became  entitled  to  the  debt  for  the  pnr- 
cbase  money.  It  will  be  observed  that  at 
the  date  of  the  assignment  to  plaintiff  the 
mortgage  from  Hamilton  had  not  been  can- 
celed, nor  the  deeds  from  Hamilton  to  Young 
or  Young  to  Vann  recorded.  So  far  as  plain- 
tiff's knowledge  or  information  extended,  the 
Hamilton  note  and  mortgage  were  intact. 
This  fact  shows  the  strength  and  justice  of 
his  equity  against  Young  and  equally  so 
against  his  trustees. 

Tne  next  exertion  made  by  defendants 
involves  the  right  of  plaintiff  to  recover  In 
this  action,  before  disposing  of  the  stodcs 
transferred  to  him.  We  can  perceive  no  rea- 
son. In  the  absence  of  a  demand  apon  him 
to  do  80,  why  be  may  not  realize  on  either 
of  his  securities  in  the  order  which  he  pre- 
fers. It  Is  conceded  that  the  amount  re- 
covered by  him  In  this  action  Is  Insufficient 
to  discbarge  his  note.  The  trustees  of  Young 
are  entitled,  if  so  advised,  to  have  an  ac- 
counting of  the  fund  in  plaintiff's  hands — 
to  the  end  that  they  may  either  have  the 
stocks  sold  and  th'e  balance,  after  paying 
plaintllTs  note,  paid  to  them — or,  we  pre- 
sume, by  an  order  of  the  bankrupt  court  they 
may  redeem  the  stocks  and  dispose  of  them 
for  the  benefit  of  the  estate.    Discussing  the 


doty  of  a  pledgee  of  atoda  to  secnre  debts, 
Mr.  Justice  Blatchford,  in  Culver  v.  Wilkin- 
son, 145  U.  8.  205,  12  Sup.  Ct  832,  36  L. 
Ed.  676,  says:  "A  sale.  In  the  absence  of  a 
request  to  sell,  or  the  commencement  of  a 
suit  was  not  compulsory,  but  was  at  the 
discretion  of  the  pledgee."  We  concur  In  the 
opinion  of  his  honor.  Lake  v.  Little  Rock 
Trust  Co.,  77  Ark-  53,  90  S.  W.  847,  3  L.  R. 
A.  (N.  S.)  1199,  that :  "Young  had  a  right  to 
pay  plalntitTs  note  and  take  back  his  col- 
laterals, or  he  could  have  Instructed  plain- 
tiff to  sell  them."  This  right  passed  to  his 
trustees.    Neither  he  nor  they  did  so. 

There  Is  no  suggestion  of  any  other  breach 
"of  duty  on  the  part  of  plaintiff  in  respect 
to  the  stock.  Upon  a  careful  examination 
of  the  record,  with  the  aid  of  the  well-pre- 
pared briefs  and  arguments  of  counsel,  we 
find  no  error.  It  was  In  the  sound  discretion 
of  his  honor  to  s^t  aside  the  verdict  on  the 
eleventh  issue,  and,  as  we  have  seen,  In  the 
absence  of  any  notice  to  sell,  the  issue  waa 
unnecessary. 

The  judgment  must  be  affirmed. 


OLDHAM  V.  RIBOBR. 

(Supreme  Court  of  North  Carolina.    Oct   16. 
1907.) 

1.  BxEOtnroBS  and  AomNisTBATORS — Claivs 
—  EaTABLISHlfERT  —  Enfobcino  Patuknt  — 
Pbockedinos. 

Where  a  debt  was  established  by  a  judg- 
ment against  one  in  his  lifetime,  it  is  not  neces- 
sary to  establish  the  debt  after  big  death  by  a 
new  adjudication  on  the  judgment  before  taking 
proceedings  to  enforce  payment 

2.  Save. 

Where,  in  an  action  to  compel  an  adminis- 
trator to  account  and  to  pay  a  judgment  against 
his  intestate,  limitations  were  pleaded,  the  coart 
should  first  determine  that  issue,  and  should  not 
order  an  accoant  and  settlement,  under  Revisal 
1905,  S  104  et  seq.,  unless  it  found  against  the 
plea. 
a  Same. 

Under  Revisal  1905,  |  129,  conferring  on 
the  superior  court  jurisdiction  of  actions 
against  administrators,  and  section  614,  pro- 
viding that  when  any  proceeding  begun  before 
the  derk  of  any  superior  court  shall  be  sent  to 
the  superior  court  the  judge  shall  have  juris- 
diction, the  superior  conrt  has  jurisdiction  of  an 
action  commenced  before  the  clerk  to  compel 
an  administrator  to  account  and  to  pay  a  judg* 
ment  and  transferred  by  the  clerk  to  the  court 

4.  LiuiTATioN      or      AonoNB  —  Dbfeksu  — 

A  VAIT  A  'RTTilTV 

Under  Revisal  1906,  {  360,  declaring  that 
the  objection  that  an  action  waa  not  commenced 
within  the  time  limited  can  only  be  taken  by 
answer,  the  bar  of  limitations  cannot  be  raised 
by  demurrer  or  motion  to  dismiss. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  83,  Limitation  of  Actions,  §  670.] 

5.  SAia. 

Where  the  complaint  sets  out  a  cause  of  ac- 
tion which  is  barred,  and  the  facts  are  admitted 
by  answer,  and  the  statutory  bar  is  pleaded,  the 
conrt  may  decide  the  question  as  a  matter  of 
law,  but  where  the  complaint  states  a  cause  of 
action  apparently  barred,  and  the  answer  denies 
the  facts  and  sets  up  the  bar,  the  court  cannot 
dismiss  on  a  motion  for  nonsuit,  since  under 
Revisal  1905,  S  485,  ^  P^a  of  the  statute  does 
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not  require  a  reply,  and  since,  under  section  24S, 
evidence  that  the  action  is  not  barred  on  the 
ground  of  infancy,  etc.,  may  be  shown  by  evi- 
dence. 

TEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  33,  I/imitation  of  Actions,  f  727.] 

Appeal  from  Superior  Court,  Bronswii^ 
County ;  Webb,  Judge. 

Action  by  W.  P.  Oldham  against  Sarah  M. 
Bieger.  From  a  judgment  of  dismissal, 
plaintiff  appeals.    Reversed. 

The  plaintiff  alleges,  in  his  complaint,  that 
he  recovered  judgment  against  A.  W.  Rleger 
on  December  14,  1895,  for  $126.31  in  New 
Hanover  county  before  a  justice  of  the  peace, 
and  the  judgment  was  'duly  doclceted  on 
the  same  day  in  the  superior  court  under  the 
statute ;  that  the  said  Rieger  died  in  Bruns- 
wick coimty,  the  place  of  his  domicile,  on  De- 
cember 3,  1903,  and  the  defendants  Sarah  M. 
Bieger  and  M.  B.  Mintz  qualified  as  adminis- 
trators of  his  estate  in  saifl  county  of  Bruub- 
wicl:  on  the  8th  day  of  December,  1903 ;  that 
the  plaintiff  duly  demanded  payment  of  the 
judgment  from  the  defendants,  as  adminis- 
trators, which  was  refused.  They  further  al- 
lege that  more  than  two  years  have  elapsed 
since  the  defendants  qualified  as  administra- 
tors, and  that  the  judgment  still  remains 
unpaid.  The  defendants  answer  the  com- 
plaint and  admit  the  death  of  A.  W.  Bieger 
and  administration  on  bis  estate,  as  alleged 
in  the  complaint,  but  they  deny  all  the  other 
allegations  of  the  complaint  except  the  one 
that  two  years  have  elapsed  since  letters  of 
administration  were  taken  out  by  them.  They 
then  plead  the  statute  of  limltatlona,  deny- 
ing the  material  allegations  of  the  plaintiff's 
complaint,  except  as  hereinbefore  stated,  ana 
averring  that,  even  if  they  be  true,  the  plain- 
tiff's cause  of  action,  upon  the  facts  stated 
in  the  complaint  and  the  additional  facts 
averred  In  their  plea  of  the  statute,  Is  barred. 
The  full  administration  of  the  estate  is 
alleged,  with  the  usual  allegations  as  to  le- 
gal notice  to  creditors,  and  so  forth.  The 
plaintiff  brought  this  action  (or  proceeding) 
before  the  clerk  of  the  superior  court  of 
Brunswick  county,  where  administration  was 
granted,  to  have  an  accounting  of  the  defend- 
ants, as  administrators  of  the  estate  of  A. 
W.  Bieger,  and  to  compel  the  payment  of 
their  judgment;  the  suit  being  in  the  nature 
of  a  creditors'  bill,  under  the  statute.  The 
clerk  ruled  that  the  case  was  cognizable 
by  him  and  issued  the  necessary  notices. 
Upon  the  issues  joined  between  the  parties, 
he  then  transferred  the  case  to  the  superior 
court  at  term  for  trial.  The  plaintiff  movecT 
to  remand  the  case,  and  the  judge  was  of 
the  opinion,  as  we  infer  from  the  briefs, 
though  not,  necessarily,  from  the  record,  that 
It  was  the  duty  of  the  plaintiff  to  bare  prose- 
cuted an  independent  action  upon  his  judg- 
moit,  before  proceeding  to  call  the  defendants 
to  an  account  of  their  administration  of  the  es- 
tate of  their  Intestate.  He  thereupon  rendered 
judgment  dismissing  the  action,  but  coupled 


it  with  an  order,  made  In  open  conrt,  direct- 
ing the  clerk  "to  require  the  defendants  to 
file  accounts  and  make  a  proper  settlement 
of  the  estate  according  to  the  law  In  such 
cases  made  and  provided:  the  said  account 
and  settlements  to  be  filed  at  once,  after 
citation  to  the  proper  parties."  The  plain- 
tiff  duly  excepted  and  appealed. 

S.  M.  Empie,  for  aiq;>ellant    E.  K.  Bryan, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  Is  stated  In  the  piaintifTB  brief, 
and  the  argument,  which  is  so  ably  presented 
in  the  defendant's,  seems  to  admit,  that  the 
learned  judge,  who  presided  at  the  trial  of 
this  case,  ruled  as  he  did,  because  be  was  of 
the  opinion  that  the  plaintiff  should  bave 
sued  upon  the  judgment  independently  and 
established  his  claim  against  the  estate  before 
bringing  this  proceeding.  In  this  ruling,  if 
it  is  correctly  stated  in  the  briefsi,  though  it 
does  not  so  clearly  appear  in  the  record,  we 
do  not  concur.  There  was  a  special  plea  In 
bar,  namely,  the  statute  of  limitations,  and 
we  think  this  plea  should  bave  been  deter- 
mined before  ordering  an  account,  or  a  ref- 
erence to  ascertain  the  exact  condition  of  the 
estate.  It  was  not  necessary  to  establish  the 
claim  of  the  plaintiff  by  a  new  adjudication 
upon  his  judgment  Bank  v.  Harris,  81  N.  C 
206;  McLendon  v.  Commissioners,  71  N.  C 
38 ;  Olenn  v.  Bank,  72  N.  a  62&  The  dAt 
had  already  been  established  by  a  judgment 
against  A.  W.  Ri^er  In  his  lifetime  The 
court  should  have  submitted  to  the  jury,  un- 
less the  parties  could  agree  upon  the  facts, 
the  Issue  raised  by  the  pleadings,  to  wit 
whether  the  plaintlfTs  claim  was  barred,  and. 
if  it  was  found  that  the  statute  was  not  in 
the  way  of  the  platntifTs  recovery,  tben  the 
court  should  have  proceeded  to  order  an  ac- 
count and  settlement  Revisal  1905,  (  104  et 
seq.  The  superior  court  had  fall  po<:session 
of  the  case  by  the  transfer,  and  therefore 
jurisdiction,  under  the  statute  (Revisal  1905, 
i  129),  and  the  decisions  of  this  court  to  final- 
ly determine  all  matters  of  controversy  be- 
tween the  partleSk  This  has  been  the  law  in 
cases  of  administrators,  since  Acts  1876-77. 
p.  446,  c.  241  (Code  1883,  t  1511),  as  construed 
in  Haywood  v.  Haywood,  79  N.  C.  42,  and  Pe- 
gram  v.  Armstrong,  82  N.  C.  327 ;  Bratton  t. 
Davidson,  79  N.  C.  423;  Clark's  Code  (3d  Ed.) 
pp.  268,  264;  Revisal  1905,  {  614;  Capps  v. 
Capps,  85  N.  C.  408;  McMillan  v.  Reeves,  102 
N.  C.  650,  9  S.  E.  449 ;  Roseman  v.  Roseman, 
127  N.  C.  494,  37  S.  E.  518;  liCdbetter  v.  Pin- 
ner, 120  N.  G  456,  27  S.  E.  123:  Falson  v. 
WilUams,  121  N.  a  152,  28  S.  B.  188;  Flsh«r 
y.  Trust  Co.,  138  N.  C.  90.  50  S.  B.  592.  In- 
deed, Acts  1887,  p.  518,  c.  276  (Code,  (  255; 
Revisal  1905,  (  614),  as  above  cited,  provided 
that  whenever  a  cause  which  was  originally 
brought  before  the  clerk  Is  constituted  in  the 
superior  o^urt  at  tenn  bj  tranaf ec,  appeal,  or 
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In  any  other  way,  that  court  shall  proceed 
to  hear  and  determine  all  matters  in  contro- 
yersy,  with  power  to  remand  In  Its  sound  dis- 
cretion, If,  by  that  method,  justice  can  be 
more  speedily  and  cheaply  administered.  In 
re  Anderson,  132  N.  C.  243,  43  S.  E.  649. 

Not  having  had  the  benefit  of  an  oral  ar- 
gument from  the  learned  counsel  who  repre- 
sented the  respective  parties,  which  Is  al- 
ways desirable,  we  were  somewhat  troubled 
to  decide  upon  the  reasons  assigned  in  one 
of  the  briefs,  whether  the  proceedings  should 
not  be  dismissed  In  this  court,  because  It  ap- 
peared, prima  fade  at  least,  upon  the  com- 
plaint, that  the  cause  of  action  is  barred  by 
the  statute  of  limitations,  which  Is  pleaded 
In  the  answer.  But  slight  consideration  of 
that  question  and  a  cursory  examination  of 
the  authorities  convinced  us  that  the  point 
was  entirely  without  merit.  The  bar  of  the 
statute  of  limitations  could  not  be  raised  by 
demurrer  or  motion  to  dismiss.  Dnder  the 
former  system.  It  could  have  been  done  in 
equity  (Kobinson  v.  Lewis,  45  N.  C.  58 ;  Whit- 
field ▼.  Hill,  58  N.  C.  316;  Smith  v.  More- 
head,  69  N.  C.  360) ;  but  It  cannot  be  under 
the  new  procedure,  for  the  law  provides  that 
"an  objection  that  the  action  was  not  com- 
menced within  the  time  limited  can  be  takm 
only  by  answer."  Clark's  Code  (3d  Ed.)  | 
1S8,  and  notes  (Revlsal  1905,  |  860).  The 
change,  under  the  reformed  procedure,  Is 
noted  and  fully  discussed  by  Shepherd,  J.,  in 
Guthrie  v.  Bacon,  107  N.  O.  337,  12  S.  E.  204, 
and  Randolph  v.  Randolph,  107  N.  C.  506,  12 
S.  E.  374.  See,  also.  Freeman  v.  Sprague,  82 
N.  C.  866.  When  the  complaint  sets  out  a 
cause  of  action  which  Is  clearly  barred,  and 
tlie  facts  are  admitted  by  the  answer,  and. 
In  addition  to  the  admission,  the  statute  Is 
pleaded  or  relied  on,  then  the  court  may  de- 
cide the  question  as  a  matter  of  law.  This 
was  the  case,  as  will  appear  by  reference  to 
the  statement  of  the  facts  In  Shackelford  v. 
Staton,  117  N.  C.  73.  23  S.  R  101,  and  Cherry 
V.  Canal  Co.,  140  N.  C,  at  page  426,  53  S.  E., 
at  page  139  (111  Am.  St  Rep.  850).  in  the  last 
of  which  cases  Justice  Hoke  says:  "The 
facts  are  uncontroverted."  But  when  the 
complaint  states  a  cause  of  action  apparently 
barred,  and  the  answer  properly  denies  the 
facts,  or  the  cause  of  action,  and  then  sets 
np  the  bar  of  the  statute,  the  court  cannot 
dismiss  upon  a  demurrer  ore  tenus,  or  a  mo- 
tion to  nonsuit,  for  when  such  a  motion  Is 
made  it  must  be  decided  upon  the  pleading  of 
the  plaintiff,  or  of  the  adversary  of  the  party 
who  makes  the  motion,  and  the  court  has  no 
right  to  look  at  the  pleading  of  the  opposing 
party,  except  to  see  if  the  facts  are  admitted 
so  as  to  present  merely  a  question  of  law.  No 
defendant  can  therefore,  in  the  science  of 
good  pleading  or  practlcb,  demur  to  the  cause 
of  action  of  the  plaintiff  and  call  In  aid  the 
averments  of  his  own  pleading,  unless  they 
amount  to  an  admission  of  what  is  alleged  in 


the  complaint  This  would  be  In  the  nature 
of  a  "speaking  demurrer,"  and  would  be  no 
more  permissible  than  If  a  defendant,  after 
all  the  evidence  had  been  introduced,  should 
move  to  nonsuit  the  plaintlfE  or  to  dismiss 
his  action,  upon  the  evidence  introduced  by 
himself.  There  is  excellent  reason  for  this 
rule,  in  the  case  of  pleadings,  when  the  stat- 
ute of  limitations  is  set  up  as  a  bar,  and  it  is 
this:  When  the  plaintiff  alleges  the  facts 
constituting  bis  cause  of  action,  and  the  de- 
fendant denies  the  material  allegations,  and 
then  pleads  the  statute  of  limitations  as  a 
bar,  the  court  evidently  has  no  facts  before  it 
upon  which  It  can  declare  the  law,  as  to  the 
statutory  bar,  because  there  are  no  facts  ad- 
mitted or  found  by  a  jury,  and  for  one  other 
reason  at  least  11^  net  still  for  others  just  as 
sound  and  conclusive,  namely,  that  the  plain- 
tiff has  the  right,  without  any  special  or  writ- 
ten reply  (Clark's  Code  [3d  Ed.]  {  248;  Re- 
vlsal 1905,  {  485),  to  show  in  evidence  that 
his  cause  of  action  is  not  barred,  although 
apparently  so,  as,  for  Instance,  that  he  was 
an  infant  or  imprisoned,  or  insane,  or,  if  a 
feme,  that  she  was  covert  at  the  time  the 
cause  of  action  accrued,  or  any  other  good 
and  sufficient  disability  which  would  exempt 
bis  or  her  cause  of  action  from  the  operation 
of  the  statute.  This  being  so,  how  could  the 
judge  dismiss,  and  thereby  exclude  the  plain- 
tiff from  his  right  to  repel  the  plea  of  the 
statute  by  proof?  It  must  be  remembered 
that  the  plea  of  the  statute  does  not  like  a 
counterclaim,  require  any  special  written  re- 
ply; but  a  reply  is  always  deemed  to  have 
been  made  as  upon  a  direct  denial  or  avoid- 
ance, as  the  nature  of  the  case  may  require. 
Clark's  Code  (3d  Ed.)  i  248,  and  notes;  Re- 
vlsal 1905,  {  485;  Askew  y.  Eoonce,  118  N. 
C  526,  24  S.  E.  21& 

We  have  discussed  this  question  somewhat 
fully,  because  it  does  not  seem  to  be  very 
clearly  understood.  The  court  erred  in  not 
first  submitting  to  the  jury  the  plea  of  the 
statute.  Instead  of  ordering  an  immediate  ac- 
coimtlng  In  limine.  The  plea  In  bar  should 
have  been  disposed  of,  because,  if  found  in 
favor  of  the  defendant,  no  reference  or  ac- 
counting would  have  been  necessary.  Roy- 
ster  V.  Wright  118  N.  C  152,  24  S.  E.  746, 
and  cases  cited;  Smith  v.  Barrlnger,  74  N. 
O.  665;  Clements  v.  Rogers,  95  N.  C.  248; 
Kerr  v.  Hicks,  129  N.  C.  141,  39  S.  E.  797; 
Bank  v.  Fidelity  Co.,  126  N.  C.  320,  35  S. 
E.  588,  83  Am.  St.  Rep.  682;  Austin  v. 
Stewart,  126  N.  C.  525,  36  S.  E.  37;  Jones 
V.  Wooten,  137  N.  C.  421,  49  S.  B.  915.  The 
court  could  hardly  have  proceeded  under  Re- 
vlsal 1905,  }  100,  which  requires  the  clerk  of 
the  superior  court  to  compel  the  filing  of  ac- 
counts within  20  days  by  executors  or  ad- 
ministrators who  have  n^lected  to  comply 
with  their  statutory  duty. 

There  was  error  in  the  ruling  of  the  court 
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THOMPSON  T.  SEABOARD  AIR  LINE  RT. 

(Bapreme  Court  of   South   Caiolina.    Oct.  17, 
1907.) 

1.  RAIIAOADB  —  IlTJDBIES      TO      ANIMALS      AI 

Crossimo  —  Nbougence  —  Question    roB 

JUBT. 

Id  an  action  against  a  railroad  company 
for  killing  a  team  stalled  on  the  track  at  a 
crossing  in  consequence  of  the  wheel  of  the  wag- 
on going  into  a  ditch  by  the  side  of  the  railroad 
bridge  at  the  crossing,  the  evidence  showed  that 
the  road  ran  beside  the  track,  that  at  the  bridge 
it  made  a  short  turn  to  cross  the  track,  making 
a  long  bridge  necessary,  and  that  the  bridge  had 
been  reported  to  the  county  snperviaor  as  un- 
safe. Held  that  the  question  whether  the  bridge 
was  unsafe  was  for  the  iury,  though  it  had  been 
in  like  condition  for  some  years. 

[Ed.  Note.— For  cases  in  point,  see  Omt  Die. 
vol.  41,  Railroads,  H  1627-1630.] 

2.  Same— Pboximat*    Oausb-Questiow    fob 
.  Jury. 

Where  a  team  stalled  on  a  railroad  track  at 
«  crossing  in  consequence  of  a  defect  in  the  rail- 
road bridge  was  killed  by  a  train,  the  question 
whether  the  defect  in  the  bridge  was  the  proxi- 
mate cause  of  the  accident  was  for  the  iurr. 
iPer  Pope,  C.  J.,  and  Jones,  J.) 

IKd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  1640.J 

a.  Appeal— Questions  Not  Raised  in  Tbiai 

CouBT — Review. 

A  question  cannot  be  raised  for  the  first 
time  In  the  Supreme  Court  on  appeal. 

I  Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  !§  101&-1034.1 

4.  Trial- Instructions  — Refusal  to  Give 
lNSTBUCTio.\a  Embodied  in  Those  Given. 
It  is  not  error  to  refuse  a  requested  charge 
covered  by  the  general  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  SS  651-659.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Geo.  E.  Prince,  Judge. 

Action  by  J.  M.  Thompson  against  the 
Seaboard  Air  Line  Railway.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Efird  &  Dreher  and  Lyles  &  McMahan,  tot 
appellant.  G.  T.  Graham  and  Nelson  &  Nel- 
son, for  respondent 

POPE,  O.  J,  The  plaintiff.  J.  M.  Thomp- 
aon,  a  citizen  of  Lexington  county,  owned,  in 
March,  1905,  a  pair  of  mules,  wagon,  and 
harness.  On  the  9th  of  March  he  blred  them 
to  his  brother  to  do  some  hauling,  who  about 
0  o'clock  that  night  was  traveling  along  the 
Two  Notch  road,  a  public  highway  in  Rich- 
land county,  at  a  point  where  the  highway 
crosses  the  track  of  the  defendant,  about  9 
miles  from  Columbia.  In  attempting  to  cross 
a  bridge  at  the  crossing  the  front  wheel  of 
the  wagon  missed  the  end  of  the  bridge  and 
went  into  the  ditch,  thus  stopping  the  mules. 
The  vestibule  train  of  the  defendant,  known 
as  the  "Florida  Limited,"  due  about  that 
time  at  Weddell,  a  small  station  a  few  hun- 
dred yards  from  the  crossing,  struck  the 
mules  and  killed  them  and  Injured  the  har- 
ness and  wagon  considerably.  The  plaintiff 
bronsjlit  suit  alleging  negligence  on  the  p.irt 
of  the  defendant  In  falling  to  keep  the  bridge  i 
in  proper  repair,  and  willfulness  and  wanton- 


ness in  running  its  train  at  an  excessive  rate 
of  speed  and  in  falling  to  stop  In  time  to  pn^ 
vent  injury  to  plaintifTs  property.  The  an- 
swer of  the  defendant  was  a  general  denlaL 
The  case  came  on  for  hearing  at  the  Jannarj-. 
1907,  term  of  court  for  Lexington  county, 
and  resulted  in  a  verdict  of  $450  for  the 
plaintiff.    The  defendant  appeals. 

The  first  exception  alleges  error  on  the 
part  of  the  circuit  judge  In  refusing  to  charge 
that  there  was  no  evldenoe  tending  to  show 
that  the  platntHTs  property  was  Injured  by 
reason  of  the  alleged  improper  constmctioii 
of  the  bridge  in  question.  That  there  was  at 
least  some  evidence  tending  to  show  that  the 
bridge  was  not  properly  constructed  we  think 
is  quite  clear.  It-  was  shown  that  tjie  road 
ran  right  down  beside  the  railroad  track  and 
that  this  bridge  made  a  sharp  turn  to  cross 
the  railroad,  thus  making  a  long  bridge  nec- 
essary. Again,  there  was  evidence  that  tlie 
bridge  had  been  reported  to  the  county  su- 
pervisor as  unsafe.  True,  the  bridge  had 
been  in  like  condition  for  some  years,  but 
that  fact  would  not  raise  a  conclusive  pre- 
sumption that  it  was  properly  constructed. 
What  is  proper  construction  under  all  of  the 
circumstances  is  a  question  which  mast  be 
left  to  the  Jury. 

There  l>eing  some  evidence  of  negligent 
construction  of  the  bridge,  the  question  then 
arises  as  to  whether  this  negligent  construc- 
tion was  the  cause  of  the  accident.  The 
plaintiff  alleges  that  the  driver  of  the  wagon 
exercised  due  care  in  attempting  to  cross. 
The  evidence  of  the  defendant  certainly  did 
not  so  clearly  negative  due  care  as  to  enable 
the  court  to  say  as  a  matter  of  law  that 
there  was  a  failure  of  such  care.  This  ques- 
tion was  likewise  properly  left  to  the  Jury. 
We  are  aware  that  this  conclusion  is  adverse 
to  the  doctrine  laid  down  in  Brown  v.  Rail- 
way, 57  S.  C.  434,  35  S.  E.  731,  but  after  ma- 
ture consideration  it  seems  that  the  holdin? 
In  that  case  was  wrong  in  principle  and 
should  be  overruled.  It  is  not  our  purpose. 
however,  to  consider  the  question  at  length, 
for  it  Is  ably  set  forth  in  the  dissenting  opin- 
ion of  Mr.  Justice  Jones  in  the  case  above  re- 
ferred to.  Suffice  it  to  say  here  that  the 
question  of  proximate  cause  is  one  peculiarly 
within  the  province  of  the  Jury.  Therefore. 
where  a  plaintiff  alleges  negligent  construc- 
tion or  repair  of  a  bridge  on  a  railroad'!: 
right  of  way,  and  injury  resulting  from  such 
negligence,  the  trial  judge  is  Invading  the 
province  of  the  jury  when  he  attempts  to 
say  that  some  other  agency  brought  about 
the  Injury.  The  case  of  Felder  v.  Railvray, 
76  a  O.  554,  57  S.  B.  624,  has  no  appllcaUon 
to  the  case  in  question,  for  the  reason  that 
there  was  evidence  tending  to  show  that  the 
bridge  at  the  crossing  here  extended  clcir 
across  the  track.  Even  If  It  did  apply  to  tlie 
railroad's  liability  for  the  proper  constructior 
of  the  bridge,  not  having  been  contested  be- 
low, that  question  cannot  be  raised  for  the 
first  time  In  this  court. 

Again,  error  is  alleged  in  refusing  the  fol- 
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lowing  charge:  "If  yon  find  from  the  evi- 
dence that  the  driver  of  the  wagon  In  qaes- 
tlon  was  negligent  In  missing  the  end  of  the 
bridge  with  his  wheel,  If  yon  find  that  he 
did  so  drive  It,  and  that  snch  negligence  on 
his  part  was  the  proximate  cause  of  the  In- 
jury, then  you  must  find  for  the  defendant" 
Examination  of  the  record  falls  to  disclose 
the  ground  on  which  the  refusal  was  mnde; 
but,  be  that  as  it  may,  language  almost  iden- 
tical with  the  alleged  rejected  charge  was 
used  to  the  Jury  in  the  general  charge.  Thus 
the  instruction  was:  "If  it  was  the  plaln- 
tifTs  servant's  negligence  which  was  the  prox- 
imate cause  of  the  injury,  the  railroad  is  not 
responsible ;  if  the  driver — ^if  you  should  find 
that  there  was  a  driver  in  charge  of  that 
team,  and  if  that  team  was  injured  through 
the  negligence  of  the  driver  as  the  proximate 
cause— why,  then,  the  defendant  would  not 
be  responsible  If  the  negligence  of  the  driver 
was  the  sole  proximate  cause  of  the  injury." 
Where  a  request. to  charge  Is  fully  covered 
by  the  general  charge,  it  is  not  error  on  the 
part  of  the  circuit  court  to  refuse  such  a  re- 
quest The  aim  of  permitting  requests  Is  to 
secure  a  full  presentation  to  the  jury  of  the 
law  applicable  to  the  case.  When  this  re- 
sult is  secured  Independent  of  such  requests, 
it  is  not  error  to  refuse  to  reiterate  the  same 
law.  We  think  the  charge  in  this  case  was 
full  and  clear,  covering  thoroughly  the  law 
applicable.  Therefore  all  objections  are  over- 
ruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,  J.,  concurs.  WOODS,  J.,  concurs 
In  the  result 

OABT,  A.  J.,  I  concur  in  the  result  as  I 
do  not  think  the  case  of  Brown  v.  Railway, 
57  S.  O.  488,  57  8.  E.  731,  should  be  over- 
ruled. , 

OWENS  V.  HBYWARD,   Governor,  et   aL 
DUNCAN  V.  SAME. 

(Supreme  Court  of  South  Carolina.    Sept  24, 
1907.) 

Applications  by  W.  R.  Owens  and  W.  H. 
Duncan  for  injunrtion  against  D.  S.  Heyward, 
Oovemor,  and  others,  constituting  the  state 
t>oard  of  education.  From  an  order  of  Associate 
Justice  Woods  (54  S.  E.  760),  refusing  a  tem- 
porary injunction,  petitioners  appeal.    Affirmed. 

The  petition,  answer,  and  exceptions  are  as 
follows: 

Petition: 
"To  the  Honorable  the  Justices  of  the  Supreme 
Court: 

"Tour  petitioner  would  respectfully  show  un- 
to the  court : 

"(1)  That  vonr  petitioner  Is  a  citizen  and  resi- 
dent taxpayer  of  tbe  county  o(  Barnwell,  having 
children  of  lawful  school  age  in  attendance  upon 
tlie  free  public  schools  of  said  countpr,  in  which 
schools  only  such  books  are  permitted  to  be 
used  as  are  prescribed  by  the  state  board  of  edu- 
cation, pursuant  to  the  power  vested  in  it  by 
section  llS4  of  the  C!ivil  Code ;  and  your  peti- 
tioner is  required  to  pay  for  said  books  such 
prices  as  said  board  may  contract  for  with  the 
publishers  thereof. 

"(2)  That  on  the  20th  day  of  January,  1906. 


the  Oovemor,  as  ex  officio  chairman  of  said 
state  board  of  education,  issued  his  proclama- 
tion, To  Whom  It  may  Concern,'  calling  for 
"bids  for  contracts  to  furnish  for  use  in  the 
public  schools  in  the  state,  for  a  period  of  five 
years,  from  July  16,  1906,  •  *  *  a  uniform 
series  of  text-books  as  described,'  and  accom- 
panying said  proclamation  was  a  copy  of  cer- 
tain resolutions  of  said  board  and  a  form  of  the 
required  contract  all  of  which  were  designed 
and  intended  to  inform  the  bidders  of  the  re- 
quirements of  said  board,  a  copy  of  which  proc- 
lamation, resolutions,  and  contract  is  hereto 
attached  as  a  part  of  this  petition. 

"(3)  That  on  the  22d  day  of  Jane,  instant 
pursuant  to  said  proclamation  and  resolutions, 
the  bids  which  tiad  been  filed  by  competing  pub- 
lishers were  opened  and  considered,  and  cer- 
tain school  books  adopted  thereunder,  to  be 
contracted  for  imder  the  terms  of  the  proposed 
contract,  for  use  in  the  free  public  schools. 

"(4)  That  in  the  third  section  of  said  pro- 
posed contract  It  is  provided.  The  party  of  the 
second  part  (meaning  the  publishers)  further 
agrees  to  and  with  the  party  of  the  first  part 
(meaning  said  board,  the  state)  that  it  will  fur- 
nish the  books  named  in  this  contract  to  its  own 
a^rencles,  to  the  county  depositories,  and  to  in- 
dividuals in  the  state,  through  a  central  deposi- 
tory, to  be  located  in  the  city  of  Columbia,  in 
the  county  of  Richland,  said  depository  and 
its  manager  to  be  approved  by  the  state  board 
of  education ;  and  it  is  further  agreed  that  if 
any  books  are  furnished  to  the  above-named 
agencies,  depositories,  and  individuals  in  any 
other  manner,  said  books  shall  be  furnished  at 
the  same  price  and  upon  the  same  terms  as 
those  furnished  through  the  state  depository.' 
And  your  petitioner  is  informed  and  believes, 
and  so  alleges,  that  all  of  the  bidders  for  con- 
tracts to  furnish  said  books  thereunder  consid- 
ered the  extra  expense  which  would  be  Incurred 
In  establishinic  and  maintaining  the  required 
'central  depository,'  and  added  the  estimated 
amount  thereof,  to  wit  10  per  cent,  to  the 
cost  price  of  the  books  to  the  purchaser,  over 
and  above  what  said  books  would  have  been  sold 
at,  if  the  board  had  not  required  the  mainte- 
nance of  said  newly  created  'central  deposi- 
tory,' and  required  all  of  said  books  furnished 
under  said  contract  to  be  furnished  through 
the  same. 

"(5)  That  by  section  1184  of  the  Civil  Code  of 
1902  (volume  1),  'the  general  powers  of  the 
board'  are  defined.  Inter  alia,  by  the  fifth  sub- 
division as  follows:  'To  prescribe  and  to  en- 
force, as  far  as  practicable,  the  use  of  a  uni- 
form series  of  text-books  In  tbe  free  public 
schools  of  the  state;  to  enter  into  an  agreement 
with  the  publishers  of  the  books  prescribed,  fix- 
ing the  time  of  prescription  and  the  price  above 
which  the  books  shall  not  be  retailed  during  the 
period  of  prescription,  and  a  rate  of  discount  at 
not  less  than  which  the  books  shall  be  furnished 
to  the  retail  dealers  in  this  state ;  to  require 
the  publishers,  in  tbe  discretion  of  the  board,  to 
establish  in  each  county  one  or  more  deposi- 
tories of  their  books  within  the  state,  at  such 
place  or  places  as  the  board  may  designate,  and 
where  such  books  may  be  obtained  without  de- 
lay ;  and  to  exact  of  the  publishers  a  bond  in 
the  sum  of  not  more  than  five  thousand  dollars 
conditional  for  the  faithful  performance  of  thp 
agrcpment.  and  with  a  penalty  of  twenty-five 
dollars  for  each  violation  of  the  agreement,  the 
form  and  execution  of  the  bond  to  be  approved 
by  the  Attorney  General  of  the  state,  which 
agreement  and  bond  shall  be  deposited  with  the 
State  Treasurer,  all  recoveries  thereon  to  go  in- 
to the  state  treasury  for  school  purposes.'  And 
in  section  1239  of  said  Code  it  is  prescribed: 
'The  county  boards  of  education  of  the  several 
counties  of  this  state  are  hereby  authorized  and 
required  to  set  aside  from  the  public  school 
fund  of  their  respective  counties  an  amount  not 
exceeding  five  hundred  dollars,  for  the  purpose 
of  providing  the  pupils  attending  the  free  pub- 
lic schools  of  their  counties  with  school  text- 
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books  at  actual  cost  or  exchange  prices.  The 
amount  so  set  aside  from  the  school  funds  shall 
be  paid  to  the  county  saperintendent  of  educa- 
tion by  the  county  treasurer,  out  of  the  un- 
appropriated general  school  funds  in  his  hands, 
on  the  warrant  of  said  county  board  of  educa- 
tion, and  shall  be  and  remain  a  permanent  fund 
in  the  hands  of  the  county  superintendent  of 
education,  to  be  used  in  purchasing  and  keeping 
on  hand  school  text-books  for  sale  to  pupils  at- 
tending the  free  public  schools  of  his  county, 
for  cash,  at  actual  cost  or  exchange  j>rices,  and 
to  be  used  for  no  other  purpose,  and  in  no  other 
manner;  and  the  place  where  said  school  text- 
books are  kept  and  sold  shall  be  deemed  deposi- 
tories, under  the  control  of  the  state,  as  pro- 
vided in  the  seventh  article,  or  provision,  in  the 
contract  made  in  3893  with  the  publishers  of 
school  text-books.  That  the  county  superintend- 
ent of  education  in  every  county  in  the  state 
be,  and  he  is  hereby,  required  to  keep  his  office 
open  each  day  of  the  week  prior  to  the  time 
appointed  for  schools  to  open  in  his  county, 
and  for  one  week  immediately  after,  and  for 
at  least  one  day  in  each  week  during  the  re- 
mainder of  the  school  term,  for  the  convenience 
of  those  wishing  to  purchase  books.'  The  'sev- 
enth article  or  provision'  referred  to  in  the 
above  section  is  as  follows:  *(7)  That  if  the 
Legislature  of  the  state,  or  the  state  board  of 
examiners,  shonid  hereafter  provide  for  a  system 
of  depositories  under  the  control  of  the  state, 
they  agree  to  furnish  their  adopted  books  to 
the  depositories  at  their  best  rate  and  terms  of 
exchange,  their  best  prices  and  terms  of  intro- 
duction, and  their  greatest  rate  of  discount,  set 
forth  in  their  original  and  supplemental  proposi- 
tions to  the  state  board  of  examiners,  pay  the 
transportation  charges  on  all  cash  orders  for 
such  books  when  shipped  by  freight,  and  to  so 
ship  when  so  ordered,  and  to  make  no  charge 
at  any  time  for  box,  packing  or  drayage,  aad 
to  conform  to  all  reasonable  orders  of  the  state 
board  touching  the  reflations  of  same.' 
_  "(G)  That  your  petitioner  is  informed  and  be- 
lieves that  the  amount  annually  expended  for 
the  purchase  of  school  books  for  the  free  pub- 
lic schools  of  the  state  for  which  said  books  are 
prescribed  is  at  least  $100,000,  and  it  is  esti- 
mated that  the  entire  amount  of  sales  for  the 
sncceeding  five  years  provided  for  in  the  pro- 
posed contract  is  between  $.'>00,000  and  $600,- 
000,  of  which  amount,  as  above  set  forth,  10 
per  cent,  over  and  above  all  other  expenses  in- 
curred in  distributing  the  school  books  is  intend- 
ed to  go  to  the  'central  depository'  in  payment 
of  services  rendered  and  expenses  Incurred  by 
said  central  depository,  exclusive  of  and  in  ad- 
dition to  the  cost  and  expenses  of  maintaining 
the  various  county  depositories,  and  is  an  ad- 
ditional expense  which  would  not  be  incurred 
but  for  the  illegal  establishment  of  said  'central 
depository,'  and  the  incurring  of  said  expense 
is  without  the  warrant  of  law,  and  is  an  indirect 
tax  illegally  levied  upon  the  patrons  of  the  pub- 
lic school?,  and  the  same  is  practically  a  bonus 
contributed  to  private  enterprise. 

"(7)  Tour  petitioner  is  intormed  and  believes, 
and  so  alleges,  that  since  the  date  of  the  accept- 
ance of  the  bid  and  the  adoption  of  said  books 
for  the  next  succeeding  five  years  as  above 
mentioned,  to  wit,  on   the  ■  day  of  June, 

instant,  the  various  publishers,  or  a  majority 
thereof,  whose  bids  had  been  accepted  by  the 
board,  met  and  selected,  as  the  manager  of  the 
'central  depository,'  in  the  city  of  Columbia,  a 
retail  book  concern  of  said  city,  and  then  and 
there  agreed  to  give  as  compensation  to  said 
book  concern,  for  acting  as  the  said  central  de- 
pository, 10  per  cent,  of  the  gross  price  of  all 
books  to  pass  through  the  hands  of  said  dealer 
or  shipped  to  county  'dPDositories  or  individuals 
by  its  order,  under  its  direction  or  through  said 
'central  depository,'  and  said  extra  10  per  cent, 
being  in  addition  to  the  net  price  of  said  books 
as  furnished  to  the  countv  depositories,  and  the 
10  per  cent,  allowed  said  county  depositories 


for  their  immediate  remuneration  and  expense. 

"(8)  And  your  petitioner  contends  and  charjres 
that  the  amount  so  allowed  to  the  central  de- 
pository is  an  additional  amount  over  and  above 
the  actual  cost  of  the  books  which  the  law  con- 
templates shall  be  charged  to  the  patrons  of  the 
schools,  and,  being  charged  solely  for  the  main- 
tenance of  tlie  central  depository,  ia  a  violation 
of  the  law,  in  that  it  increases  the  number  of 
middlemen  acting  between  the  publisher  and  the 
ultimate  purchasers,  to  the  cost  and  damage  of 
the  latter. 

"(9)  Your  petitioner  respectfully  contends  that 
by  the  statutes  of  this  state  the  cost  of  the  books 
to  patrons  of  the  school  shall  be  the  net  price 
received  by  the  publishers,  plus  the  percentage 
allowed  to  the  local  county  depositoriea,  and 
that  it  is  unlawful  and  beyond  the  power  of  the 
board  to  'add,  by  any  means  whatsoever,  and 
especially  by  newly  created  and  additional  agen- 
cies, any  sum,  however  small,  to  the  cost  of 
these  books  which  the  purchaser  is  required  to 
pay. 

"(10)  That  the  said  third  section  of  the  pro- 
posed contract,  in  requiring  that  books  fur- 
nished to  'individuals  in  any  other  manner'  than 
'through  the  state  depository'  'shall  be  fur- 
nished at  the  same  price  and  upon  the  same 
terms  as  those  fumisned  through  the  state  de- 
pository,' compels  the  patrons  of  the  school, 
when  procnring  the  books  directly  from  the  pub- 
lishers, without  the  intervention  of  conntsr  de- 
positories of  the  state  depository,  to  pay  10 
per  cent  beyond  the  price  for  which  the  book* 
would  otherwise  be  provided  to  them,  and  that 
said  10  per  cent  is  either  a  bonus  given  by  the 
board  to  the  state  depository  for  services  not 
rendered,  or  is  allowed  to  the  publishers  in  ad- 
dition to  the  cost,  and  is  a  penalty  imposed 
upon  the  individual  for  failing  to  procure  said 
books  through  the  county  depositories  or  the 
state  depository,  and  is  in  violation  of  the  lejral 
rights  of  your  petitioner  and  the  other  patrons 
of  the  schools,  and  without  warrant  of  law. 

"(11)  That  the  first  section  of  said  contract  is 
as  follows:  "That  the  party  of  the  second  part 
hereby  covenants  and  agrees  to  and  with  the 
party  of  the  first  part  to  establish  and  niaint.iin 
from  and  after  the  1st  day  of  September,  IftOti. 
up  to  the  31st  day  of  August  1911,  not  fewer 
than  three  depositories  or  agencies  In  each  and 
every  county  of  the  state,  said  depositories  to 
be  approved  by  the  state  board  of  education, 
where  there  shall  be  constantly  on  hand  for 
sale  to  the  children  attending  the  public  adiools 
a  sufficient  number  of  the  books  hereinafter 
named,  and  at  the  prices  hereinafter  named  in 
this  contract  to  supply  the  demands,  the  same 
to  be  established  at  such  places  as  will  aiford 
proper  facilities  for  the  purchase  of  such  books: 
provided,  however,  that  nothing  herein  contained 
shall  prevent  the  said  party  of  the  second  part 
from  establishing  such  additional  agencies  or 
depositories  as  it  may  deem  necessary  and  prop- 
er, it  being  understood  that  the  failure  of  the 
party  of  the  second  part  to  supply  a  sufficient 
number  of  depositories  or  agencies  as  may  be 
determined  by  the  state  board  of  education  of 
South  Carolina  shall  operate  a  forfeiture  of 
this  contract.' 

"(12)  That  the  said  proposed  contract  con- 
tains many  provisions  not  warranted  by  law,  as 
a  mere  inspection  of  the  same  will  show;  and 
therein  it  is  required  that  the  bond  provided  for 
shall  contain  conditions  not  in  accordance  witli 
law,  and  the  said  proposed  contract  attempts 
to  change  the  procedure  which  has  prevailed  in 
the  courts  of  this  state  for  a  century  for  the 
collection  of  official  or  statutory  bonds. 

"(13)  That  your  petitioner  respectfully  con- 
tends that  the  county  depositories  provided  b.r 
the  statutes  of  this  state  are  amply  sufficient. 
together  with  the  services  of  the  county  sunerin- 
tendenls  of  education,  as  means  for  the  effideot 
distribution  of  ail  the  school  text-books  to  be 
used  in  the  free  public  schools  of  this  state, 
and  that  the  additional  aceneies  cannot  legally 
Digitized  by  VjOOQIC 
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be  created  at  the  expense  of  the  people  by  the  | 
■aid  board  of  education,  and  that  an  attempt  to 
do  is  utterly  altra  vires. 

"(14)  That  your  petitioner  ia  informed  and 
believes  that  it  is  the  intention  of  the  said 
board  of  education,  pursuant  to  the  proclama- 
tion, reaolutions  and  'adoption'  before  mention- 
ed, to  enter,  with  the  publishers  successfnlly 
bidding  thereunder  for  the  furnishing  of  the 
school  books  of  the  state,  into  a  contract  identi- 
cal with,  or  similar  to,  the  proposed  contract 
before  mentioned,  embodying  all  of  the  essential 
provisions  thereof,  and  that  unless  this  honor- 
able court  sliall  enjoin  said  l>oard  from  attempt- 
ing to  execute  said  contract  with  the  same  will 
be  entered  into  between  said  publishers  and  the 
state  board,  and  that  your  petitioner  and  the 
other  patrons  of  the  public  schools  of  the  state 
will  have  no  remedy  or  relief  against  the  en- 
forcement of  its  nnjust  and  unlawful  terma. 

"(15)  That  your  petitioner  has  no  adequate 
remedy  at  law,  other  than  as  this  honorable 
court  may  grant  in  its  proceedings. 

"(16)  That,  the  conditions  upon  which  the  bids 
were  made  having  required  the  establishment  of 
tbe  illegal  and  'state  depository,'  it  is  respect- 
fully contended  that  the  bidding  and  'adoption' 
before  mentioned  were  not  such  as  is  contem- 
plated by  law,  and,  in  that  the  bids  were  not  for 
the  cost  of  the  books,  such  as  Is  estimated  by 
law,  that  the  action  of  tbe  board  in  tbe  premises 
was  null  and  void. 

"(17)  That  on  account  of  the  matters  herein- 
before alleged  the  netitioner  charges  that  not  a 
single  legal  and  lawful  bid  was  made  by  any 
book-publishing  house,  and  on  that  account  no 
legal  adoption  or  award  could  be  made  by  the 
said  board  to  any  of  said  publishing  houses  so 
bidding ;  that  said  bids  were  caused  directly 
and  immediately  by  the  action  of  the  said  board 
in  requiring  said  bidding  publishing  houses  to 
bid  with  reference  to  said  central  depository 
and  the  additional  cost  and  expense  of  school 
Ixioks  necessitated  thereby. 

"Wherefore  your  petitioner  prays  that  the 
•aid  state  board  of  education  be  enjoined  from 
entering^  into  the  proposed  contract,  or  doing  or 
performing  any  other  act  pursuant  to  said  illegal 
bidding  and  awarding  of  the  contract,  and  for 
•nch  other  and  further  relief  as  may  be  Just 
and  equitable." 

Answer: 

"The  defendants  above  named,  answering  the 
petition  herein,  allege: 

"(1)  As  to  the  first  paragraph  thereof,  that 
they  are  informed  and  believe,  and  allege,  that 
the  said  W.  H.  Duncan  is  at  present  a  tax- 
payer and  patron  in  the  Barnwell  graded  school 
district,  which  school  district  was  created  by 
an  act  of  the  General  Assembly  approved  De- 
cember 23,  1886.  See  Vol.  19,  Statutes  of  South 
Carolina,  pp.  552,  553.  That  section  5  of  article 
11  of  the  (Constitution,  by  special  provision, 
retains  and  maintains  the  integrity  and  powers 
of  such  special  school  district  That  said  act 
(ISSfi)  provides  that  the  board  of  trustees  of 
the  Barnwell  graded  school  district  shall  have 
the  following  powers  and  duties:  (1)  To  di»- 
charge  the  duties  of  school  trustees,  and  have 
all  the  powers,  privileges,  rights,  and  liabilities 
now  posxessed  by  and  pertaining  to  school  trus- 
tees. (2)  To  determine  the  studies  and  class 
books  to  be  used  in  the  schools  of  said  district 
That  they  are  informed  and  believe  that  the 
said  trustees  adopt  their  own  books  and  fix 
their  own  prices,  independent  of  the  adoption 
of  tbe  state  board  of  education,  and  that  the 
said  W.  H.  Duncan,  as  a  citizen  of  said  school 
district,  is  exempt  from  the  adoption  and  prices 
fixed  by  tbe  state  board  of  education,  and  that 
be  has  relief  through  such  trustees  without  peti- 
tioning to  tbe  courts,  if  the  state  board  of  edu- 
cation should  provide  unsatisfactory  books  and 
unsatisfactory  prices.  And  these  defendants  al- 
lege that  they  have  no  knowledge  or  information. 


sufEcient  to  form  a  belief  aa  to  the  truth  of 
the  allegations  contained  in  the  first  paragraph 
of  the  petition,  except  as  the  same  may  have 
been  hereinbefore  admitted. 

"(2)  As  to  the  second  paragraph  of  the  peti- 
tion, they  admit  the  allegations  thereof. 

"(8)  As  to  the  third  paragraph  of  the  peti- 
tion, they  admit  the  allegations  thereof. 

"(4)  As  to  tbe  fourth  paragraph  of  the  peti- 
tion, they  admit  tliat  in  the  third  section  of 
the  said  contract  it  is  provided  as  therein  al- 
leged, but  they  deny  each  and  every  other  al- 
legation in  said  fourth  paraj;raph  of  tbe  peti- 
tion contained. 

"(5)  As  to  the  fifth  paragraph  of  the  peti- 
tion, they  admit  the  allegations  of  the  same,  ex- 
cept that  in  quoting  section  1230  of  the  Civil 
Code  of  1902,  tbe  date  of  the  contract  therein 
referred  to  is  incorrectly  given  as  '1903,'  where- 
as said  date  as  given  in  said  section  1239  is 
'1893,'  and  they  allege  that  the  said  'contract 
made  in  1893  with  the  publishers  of  school 
text-books'  has  long  since  expired  by  its  own 
limitation,  and  that  the  said  'seventh  article  or 
proviaion'  thereof  has  no  longer  any  force  or 
effect. 

"(8)  As  to  the  sixth  paragraph  of  the  petition, 
they  admit  so  much  thereof  as  alleges  the 
amount  of  the  annual  expenditure  for  school 
iMoks  in  this  state,  and  the  estimated  amount 
for  the  next  five  years,  but  deny  each  and  every 
other  allegation  ^hereof  except  as  hereinafter 
admitted.  And  (bey  allege  that  tbe  10  per  cent 
on  the  retail  price  of  the  nooks  which  is  to  go  to 
the  manager  of  the  central  depository  is  in  lieu 
of  and  supersedes  the  greater  expense  that  would 
otherwise  be  incurred  oy  the  publishers  at  their 
offices  in  Richmond,  New  York,  Boston,  Chi- 
cago, and  elsewhere,  for  storage,  insurance,  tax- 
es, extra  clerk  hire,  extra  bookkeepers,  the  ad- 
ditional expenae  of  collecting  small  amounts 
scattered  over  a  large  area  of  territory,  and 
the  excess  of  freight  and  express  charges  that 
would  be  involveid  in  shippini;  the  books  in 
small  lots  to  the  local  depositories  in  the  several 
counties,  as  compared  with  shipping  same  in 
large  or  car  load  lots  to  the  central  depository 
at  C!olumbia ;  all  the  freight  and  express  charges 
of  distributing  books  from  the  central  depository 
at  Columbia  to  tbe  local  depositories  in  the 
several  counties  being  included  in  and  covered 
by  the  said  10  per  cent,  going  to  the  manager 
of  said  central  depository. 
/'(7)  As  to  the  seventh  paragraph  of  the  peti- 
tion, they  admit  the  selection  of  a  manager  of 
the  central  depository  at  Columbia,  as  therein 
alleged,  and  that  such  manager  is  to  receive  10 
per  cent,  on  the  retail  prices  of  the  tmok.* 
handled  through  such  central  depository,  but 
deny  each  and  every  other  allegation  of  said 
paragraph  except  aa  the  same  may  be  admitted 
in  the  next  preceding  paragraph  of  this  answer. 

"(8)  As  to  the  allegations  of  the  eighth  para- 
graph of  the  petition,  they  deny  the  same. 

"(9)  As  to  the  ninth  paragraph  of  the  petition, 
they  deny   the  nllpgRtions  thereof. 

"(10)  As  to  the  tenth  paragraph  of  the  peti- 
tion, they  deny  the  allegations  thereof. 

"(11)  As  to  the  eleventh  paragraph  of  the 
petition,  they  admit  the  allegations  thereof. 

"(12)  As  to  the  twelfth  paragraph  of  the  peti- 
tion, they  deny  the  allegations  thereof. 

"(13)  As  to  the  thirteenth  paragraph  of  the 
petition,  they  deny  the  allegations  thereof. 

"(14)  As  to  the  fourteenth  paragraph  of  the 
petition,  they  admit  the  allegations  thereof,  ex- 
cept that  they  allege  that  the  contract  with 
some  of  said  publishers  has  already  been  ex- 
ecuted, and  except  that  they  deny  that  the  terms 
thereof  are  either  unjust  or  unlawful,  and  fur- 
ther deny  that  petitioner  has  no  remedy  or  re- 
lief other  than  the  injunction  sought  by  him  in 
this  action. 

"(15)  As  to  the  fifteenth  paragraph  of  the  pe- 
tition, they  deny  the  allegations  thereof. 

"(10)  As  to  the  sixteenth  paragraph  of  the 
petition,  they  deny  the  allegations  thereof. 
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"(17)  Aa  to  the  Mventeenth  paragraph  ot  the 
petition,  they  deny  the  allexationg  thereof. 

"(18)  They  deny  each  and  every  allegation  of 
the  petition  not  hereinbefore  admitted. 

"(19)  And,  farther  answerinK  the  petition 
herein,  theae  defendants  allege  that  pursuant  to 
the  statutes  in  such  case  made  and  provided, 
and  pursuant  to  the  proclamation  of  Gov.  D.  C. 
Heyward,  chairman  of  the  state  board  of  educa- 
tion, and  pursuant  to  the  resolutions  of  the 
board,  they  met  as  the  state  board  of  education 
of  South  Carolina  on  the  22d  and  23d  days  of 
June,  1906,  and  adopted  a  series  of  text-books 
for  the  five  years  next  ensuine  from  and  after 
September  1,  1906,  after  the  bids  of  the  compet- 
ing publishers  had  been  duly  filed  and  examined, 
and  that  some  of  the  successful  bidders  had 
signed  their  contracts  and  executed  and  filed 
their  bonds  in  the  office  of  the  state  board  of 
education  before  the  commencement  of  this  ac- 
tion, and,  as  defendants  are  informed  and  be- 
lieve, have  already  begun  the  manufacture  of 
the  special  South  Carolina  edition  of  said  text- 
books, with  the  indorsements  required  by  this 
board  printed  on  the  back  thereof :  that  the  form 
of  contract  between  the  state  and  the  publishers 
adopted  by  the  board  is  in  strict  accordance 
with  the  statutes  of  this  state,  and  a  copy  of 
■aid  contract  is  hereto  appended  as  a  part  of 
this  answer,  which  said  contract  was  duly  ap- 
proved by  the  Attorney  General  of  this  state, 
and  reference  thereto  is  hereby  craved,  especially 
to  the  last  sentence  of  the*  third  paragraph 
thereof,  added  thereto  by  way  of  amendment  by 
the  advice  of  the  Attorney  General;  that  the 
method  of  supplying  text-books  to  the  patrons  of 
the  free  pnbfic  schools  of  this  state  as  ontiined 
in  said  contract  was  determined  upon  by  said 
board  after  careful  consideration  as  not  only 
in  accordance  with  law,  but  as  the  best  possible 
method  from  the  standpoint  of  convenience  and 
economy  to  the  patrons  of  said  schools:  that 
under  said  method,  the  patrons  of  said  schools 
will  be  able  to  procure  said  books  with  greater 
convenience  and  at  as  low  or  lower  prices  than 
under  the  next  previous  contract  of  1900,  al- 
though in  many  respects  the  books  to  be  fnr^ 
nisbed  under  the  present  contract  are  much  su- 
perior In  quality  to  those  furnished  under  the 
former  contract  of  1900 ;  that  under  the  former 
contract  the  said  text-books  were  often  sold  by 
^®o^'^5l  dealers  to  the  patrons  of  the  schools 
at  25,  40,  50.  60,  and  even  75  per  cent,  above 
tne  contract  pnce,  whereas,  under  the  present 
contract,  it  will  be  Impossible  to  sell  Raid  books 
to  the  patrons  of  said  schools  at  anvthing  above 
the  contract  retail  price  stamped  on  the  back 
of  each  book :  that  under  the  present  arrange- 
ment many  thousands  of  dollars  will  be  saved 
to  the  patrons  of  said  schools:  that  all  hereto- 
fore existing  contracts  for  school  books  have  ex- 
pired by  their  own  limitations,  and  that  the 
state  of  South  Carolina  has  now  no  contracts 
for  text-books  for  Its  schools,  except  those  con- 
tracts now  made  and  being  made  which  plain- 
tiff seeks  to  enjoin ;  that  the  public  schools  of 
the  state  will  beRin  to  open  about  the  middle  of 
the  month  of  August  next  and  they  will  be 
seriously  disorgnnized  and  embarrassed  by  even 
a  temporary  injunction,  pending  this  action,  re- 
straining these  defendants  from  executing  the 
said  contracts  agreed  on  by  them  with  the  pub- 
lishers. 

"Wherefore  these  defendants  pray  that  the 
interlocutory  injunction  herein  may  be  vacated, 
and  that  the  petition  herein  may  he  dismissed." 

Exceptions : 

"(1)  His  honor  erred  in  di.osolving  the  tem- 
porary restraining  order;  the  actions  being 
Drought  solely  for  an  injunction,  and  a  prima 
facie  case  being  made  for  the  same  by  the  veri- 
fied  petitions. 

"(2)  His  honor  erred  in  not  granting  an  inter- 
locutory order,  restraining  the  respondents  from 
entering  into  the  contract  mentioned  in  the  peti- 
tions until  the  cases  could  be  heard  by  the  court 
upon  their  merits;   the  actions  being  brought 


solely  for  an  injunction,  and  the  verifit^d  peti- 
tions making  on  their  face  a  prima  facie  show- 
ing for  same. 

"(3)  His  honor  erred  in  dissolving  the  tem- 
porary restraining  order,  and  in  refusing  to 
grant  an  interlocutorjr  order  restraining  the  de- 
fendants from  executing  the  contract  mentioned 
in  the  petitions,  because  as  the  jproceedings  were 
brought  solely  for  an  injunction,  and.  as  the 
verified  petitions  made  a  prima  facie  showing 
therefor,  be  could  not  determine  the  questions 
raised  l^  the  petitions  npon  the  showing  before 
him  adversely  to  the  petitioners,  without  deny- 
ing to  them  a  hearing  upon  the  merits  in  the 
mode  prescribed  by  law. 

"(4)  His  honor  erred  in  holding  that  the  state 
I>oard  of  education  had  authority  to  sutboriz< 
and  to  establish  a  central  depository,  and  lo 
provide  for  and  insert  in  the  contracts  with 
the  publishers  whose  books  were  adopted  a 
provision  creating  tUs  central  depository,  be- 
cause, tinder  and  by  the  terms  of  the  contract 
set  oat  in  th«  petition,  and  which  the  state 
ttoard  of  education  was  about  and  intended  to 
enter  into,  the  price  ot  school  books  was  made 
10  per  cent,  higher  than  tlie  same  should  have, 
been,  and  would  have  been,  had  the  said  board 
not  established  said  central  depository,  and  re- 
quired all  bids  to  he  made  with  reference  there- 
to, and  the  additional  expense  thereby  occa- 
sioned. 

"(5)  His  honor  erred  in  not  holding  that  the 
state  board  of  education  was  without  authority 
to  create  or  establish  said  central  depository: 
the  law  providing  how,  when  and  where  deposi- 
tories should  be  established,  and  the  compensa- 
tion to  be  allowed  to  those  keeping  the  same. 

"(6)  His  honor  erred  in  not  holding  that  as 
the  state  board  of  education  was  the  creature 
of  the  statute,  and  as  it  had  no  authority  other 
than  therein  given  to  it,  and  as  such  statute 
gave  it  no  authority  to  establish  a  central  de- 
pository, but  only  to  establish  county  deposi- 
tories, It  was  without  power  to  create  and  estab- 
lish tjiis  central  depository,  or  to  require  the 
publishers  to  hid  with  reference  thereto,  and 
the  additional  expense  and  cost  in  text-books 
occasioned  thereby. 

"(7)  His  honor  erred  In  not  holding  that  the 
only  depositories  authorized  by  law  are  county 
depositories,  and  that  consequentiy  the  state 
board  of  education  had  no  authority  to  establi-sh 
a  central  depository  for  the  entire  state — really 
a  state  depository — and  thus  add  to  the  cost  of 
the  text-books  in  the  free  public  schools. 

"(S)  His  honor  erred  in  holding  that  the  peti- 
tioners could  not  bring  and  maintain  these  pro- 
ceedings, but  that  they  could  only  be  brought  by 
or  on  behalf  of  the  state,  as  the  alleged  injuries 
did  not  differ  in  kind  from  that  suffered  by  the 
people  at  large. 

"(9)  His  honor  erred  in  holding  that  the  per- 
sonal interest  of  the  petitioner  was  exceedingly 
small,  and  that  on  that  account  the  wrong  com- 
plained of  should  not  have  the  same  standing  in 
court  it  would  have  had  had  his  interest  been 
exceedingly  large,  because,  while  the  individual 
cost  to  the  plaintiff  of  paying  the  additional  ex- 
pense occasioned  by  the  central  depository  may 
be  small,  yet  thousands  and  thousands  of  school 
patrons  are  similarly  affected. 

"(10)  His  honor  erred  in  holding  that  the 
petitioner  hiid  waited  without  excuse  to  brins 
these  proceedings  until  the  board  had  expended 
much  time  and  labor  in  the  adoption  of  text- 
books, because,  as  it  was  impossible  for  the 
plaintiff  to  have  known  of  the  purpose  or  inten- 
tion of  the  state  board  of  education  with  regard 
to  a  central  depository,  a  sooner  action  wouM 
have  been  impertinent  and  discourteous  to  the 
state  board,  and  would  have  been  based  upon  an 
assumption  that  they  would  exceed  their  author- 
ity under  the  law,  when  every  citizen  has  a 
right  to  assume  that  public  officers  will  act 
within  the  scope  of  their  authority  and  will  obey 
the  law. 

"(11)  His  honor  erred   in   holding   that   ths 
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establishment  of  the  central  depository  by  the 
state  board  of  education  did  not  increase  the 
cost  price  to  the  school  children  of  text-books 
over  and  above  what  the  nine  would  have  cost, 
had  there  been  no  central  depository  created  by 
the  board. 

"(12)  His  honor  erred  in  not  granting  an  in- 
terlocntory  order  in  each  case  restraining  the 
state  board  of  education  from  entering  into  the 
contract  mentioned  in  the  petitions  herein,  un- 
til these  proceedings  could  be  heard  upon  their 
merits  and  the  facts  ascertained  and  determined 
in  the  manner  and  mode  prescribed  by  law. 

"It  is  agreed  that  the  above  two  cases  shall 
be  consolidated  and  heard  together,  and  that 
when  the  case,  with  exceptions,  is  printed,  it 
shall  constitute  the  return  required  by  the  rules 
of  court,  and  may  be  filed  with  the  clerk  of  the 
Sapreme  Court  as  and  for  such  return." 

Bellinger  k  Welch,  for  appellant.  Le  Roy 
F.  Toumans,  Atty.  Gen.,  D.  C.  Ray,  Asst.  Atty. 
Oen.,  and  J.  8.  Muller,  for  respondents. 

JONES,  J.  The  petition  in  each  of  these 
cases  is  addressed  to  the  justices  of  this  court. 
and  seeks  to  enjoin  the  state  board  of  edncation 
from  entering  into  certain  contracts  with  cer- 
tain publishers  to  furnish  school  books  for  the 
free  public  schools  of  the  state.  Applications 
were  made  before  Hon.  C.  A.  Woods,  Associate 
Justice,  at  chambers,  for  temporary  injunctions, 
and  he,  on  July  19,  1900,  in  an  opinion  pub- 
lished In  74  S.  C.  560,  54  S.  E.  780,  rendered 
judgment  refusing  the  temporary  injunction 
sought.  The  petitioners  appeal  to  this  court 
from  said  order  on  a  number  of  exceptions, 
which,  with  the  complaint  and  answer  and  or- 
der  appealed  from,  will  be  set  out  in  the  report 
of  this  case.  After  careful  consideration,  the 
exceptions  are  overruled,  and  the  order  of  As- 
sociate Justice  Woods  is  affirmed,  for  the  rea- 
sons therein  stated. 


COBB   ft  SEAL    SHOE   STORE   ▼.   .SSTNA 
INS.  CO. 

(Supreme  Court  of   South   Carolina.    Oct.   18, 
1907.) 

Appeal  from  Common  Pleas  Circuit  Onrt  of 
Abbeville  County;  R.  O.  Purdy,  Judge. 

Action  by  the  Cobb  &  Seal  Shoe  Store 
against  the  ^tna  Insurance  Company.  From  a 
judgment  for  plaintiCF,  defendant  appeals.  Af- 
firmed by  an  equally  divided  court. 

King,  Spalding  &  Little  and  M.  P.  De  Bmhl. 
for  appellant    W.  P.  Greene,  for  respondent. 

WOODS.  J.  The  plaintiff  recovered  judgment 
on  deffodant's  policy  of  fire  insurance  covering 
a  stock  of  shoes  in  a  store  at  Edgefield.  S.  C. 
Motions  made  by  the  defendant  for  direction  of 
a  verdict  and  for  a  new  trial  were  refused,  and 
the  main  points  involved  in  the  appeal  relate  to 
the  grounds  on  which  these  motions  were  based. 

The  plaintiff  was  duly  incorporated  under  the 
name  of  Cobb  &  Seal  Hhoe  Store,  but  did  busi- 
ness under  the  name  of  Cobb  &  Seal,  and  the 
policy  was  issued  in  the  name  of  Cobb  &  Seals. 
instead  of  the  proper  corporate  name.  The  de- 
fendant asked  the  court  to  hold,  as  a  matter  of 
law,  the  corporation  Cobb  &  Seal  Shoe  Store 
could  not  recover  on  a  policy  of  ins>iirance  is- 
sued in  the  name  of  Cobb  &  Seals.  O.  H.  Cobb 
testified  to  informing  Norris,  the  insurance 
agent,  of  the  incorporation,  and  of  the  true 
corporata  name,  when  he  was  negotiating  for 
the  inannnce,  and  before  the  policy  was  issued. 
If  the  real  meaning  of  the  contract  was  to  in- 
sure the  coiporate  property  for  the  benefit  of 
the  corporation,  designating  the  corporation  as 
Cobb  &  Seals,  instead  of  using  its  true  corpo- 
rate name,  cannot  have  any  effect  to  relieve  the 


insurer  from  liability.  A  contract  is  good  be- 
tween the  parties,  no  matter  how  incorrect  the 
names  used  in  the  paper  may  be,  if  it  appears 
they  were  intended  as  the  names  of  the  parties 
to  oe  bound  by  the  contract  or  to  receive  its 
benefits.  Neely  v.  Xorkville.  10  S.  C.  147;  1 
Thompson  on  Corporations,  f  291.  Evidence 
that  there  was  no  such  legal  entity  as  Cobb  tc 
Seals,  and  that  the  defendant's  agent,  before 
issuing  the  policy,  knew  the  property  was  owned 
by  the  corporation,  (jobb  &  Seal  Shoe  Store, 
tended  strongly  to  show  the  failure  to  use  the 
true  corporate  name  in  the  policy  was  a  mere 
inadvertence,  and  that  "Cobb  &  Seals,"  in  the 
contract,  meant  the  corporation.  It  follows 
there  was  no  such  failure  to  show  a  contract 
with  the  plaintiff  corporation  as  to  require  the 
court  to  direct  a  verdict  for  the  defendant  or 
order  a  new  trial. 

The  policy  requires:  "(l)  The  insured  will 
take  a  complete  itemized  inventory  of  the  stock 
on  hand  at  least  once  in  each  calendar  year, 
and,  unless  such  inventory  has  been  taken  with- 
in twelve  calendar  months  prior  to  the  date  of 
this  policy,  one  shall  be  taken  in  detail  within 
thirty  days  of  the  issuance  of  this  policy,  or  this 
policy  shall  be  null  and  void  from  such  date, 
and  upon  demand  of  the  assured  the  unearned 
premium  from  such  date  shall  be  returned." 
The  plaintiff,  having  just  opened  the  Edgefield 
store,  had  not  taken  stock,  and  had  no  inventory 
when  the  contract  of  insurance  was  made,  un- 
less the  invoices  of  the  goods  purchased  are  to 
be  so  regarded.  The  invoices  and  all  the  books 
relating  to  the  Edgefield  business  were  burned 
in  th?  store ;  but  there  was  evidence  that  the 

Slaintlff  kept  in  a  safe  in  its  Abbeville  store 
uplicate  invoices  of  all  goods  sent  to  the  E}dge- 
field  store.  As  an  inventory  at  the  time  the 
business  opened,  which  was  less  than  12  month!; 
before  the  date  of  the  policy,  the  plaintiff  offered 
a  set  of  these  invoices,  showing  all  goods  which 
had  been  received  at  the  opening.  A  merchant's 
invoices  are  written  itemized  accounts,  sent  to 
him  by  the  seller,  of  the  goods  purchased  and 
the  prices  charged.  His  inventory  of  goods  is 
his  stock  taking  written  out  in  detail.  It  con- 
sists of  a  detailed  descriptive  list  of  all  the 
articles  in  the  store,  with  a  bona  fide  estimate 
of  the  market  value  of  each  article.  Obviously 
it  is  not  true  as  a  general  proposition  that  a  col- 
lection of  all  the  invoices  less  the  aggregate 
sales  is  the  equivalent  of  an  'inventory.  After 
goods  have  reached  the  storehouse,  they  may  be 
stolen,  or  prove  to  be  worth  less  than  the  in- 
voice price,  because  unsalable  or  shopworn. 
The  difference  between  the  invoice  price  and  the 
inventorial  value  increases  with  the  duration  of 
the  business.  Therefore,  when  applied  to  a 
mercantile  business  which  baa  continued  long 
enough  for  the  difference  between  the  sum  of  the 
invoices,  less  the  sales,  and  the  inventory  to  be 
material,  we  give  full  assent  to  the  following 
cases  holding  the  inventory  required  by  this 
provision  of  a  policy  cannot  be  supplied  by 
the  invoices:  So.  Ins.  Co.  v.  Knight,  111  Ga. 
622.  36  S.  E.  821,  52  L.  R.  A.  70.  78  Am.  St. 
Rep.  216;  Fire  Ass'n  v.  Masterton,  25  Tez. 
Civ.  App.  .518,  61  S.  W.  9<i2;  Home  Ins.  Co. 
V.  Delt^  Bank,  71  Miss.  608,  15  South.  932. 
This  business  had  continu?d  for  about  five 
monthH.  a  period  long  enough  for  material  loss 
and  depreciation  when  the  fire  occurred,  and 
therefore  we  think  the  plaintiff's  position  that 
the  sura  of  all  the  invoices,  less  the  siilos.  was 
equivalent  to  an  inventory  made  at  the  time  of 
the  fire,  is  untenable. 

.  But  at  the  beginning  of  the  business  a  formal 
inventory  or  taking  of  stock  would  show  prac- 
tically the  same  articles  in  the  storehouse  as  the 
invoices  preserved  by  the  merchant  as  a  record 
of  the  goods  in  his  store  at  the  opening.  As 
the  valuations  in  the  inventory  rest  on  the  mer- 
chant's own  estimate,  the  inventory  taken  at 
the  beginning  would  show  stock  of  estimated 
value  greater  than  the  sum  of  the  invoices :  for 
it  is  fair  to  assume  the  business  would  not  be 
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undertaken  unless  the  merchant  supposed  th« 
goods  to  be  worth  more  in  his  storehouse  than 
the  invoice  prices.  Therefore,  with  perfect  fair- 
ness to  the  insurer,  at  the  opening  of  the  busi- 
ness invoices  of  the  goods  received  might  be 
regarded  the  same  as  a  formal  inventory ;  that 
is,  the  merchant's  descriptive  list  of  all  articles 
in  the  store,  with  his  estimate  of  the  value  of 
each.  In  this  case  the  policy  was  issued  about 
20  days  after  the  business  opened,  and  O.  H. 
Cobb,  the  head  of  the  plaintiff  corporation,  pro- 
duced a  separate  set  of  invoices,  which  he  testi- 
fied was  a  complete  list  of  the  goods  on  hand 
when  the  business  was  opened,  and  which  be 
had  kept  in  the  store  at  Abbeville.  These  in- 
voices may  fairly  be  taken  as  an  inventory  made 
within  12  months  prior  to  the  date  of  the 
policy.  Such  an  inventory,  like  any  other,  is, 
of  conrse,  subject  to  attack  for  lack  of  verity. 
We  are  of  the  opinion  the  circuit  judge  was 
right  in  refusing  to  direct  a  verdict  against  the 
plaintitF  tor  failing  to  comply  with  the  reauire- 
ment  of  the  policy  as  to  the  inventory.  The 
plaintiff  at  the  least  was  entitled  to  have  the 
]ury  decide  whether  the  invoices  of  the  goods  on 
hand  at  the  time  the  store  was  opened  was  in 
substance  au  inventory.  Madden  v.  Insurance 
Co.,  70  S.  C.  302.  49  S.  B.  835.  This  conclusion 
was  in  accord  with  the  decision  of  the  court  of 
West  Virginia  in  Reifner  v.  Insurance  Co.,  59 
W.  Va.  4.32.  53  S.  E.  944.  In  Carp  v.  Nat 
Assurance  Ass'n  <Mo.  App.)  99  S,  W.  523,  plain- 
tiff's file  of  invoices  was  held  equivalent  to  a 
book  showing  all  goods  purchased. 

The  iron-safe  clause  further  provides:  "(2) 
The  assured  will  keep  a  set  of  books,  which  shall 
clearly  and  plainly  present  a  complete  record  of 
business  transacted,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and  credit, 
from  date  of  inventory  as  provided  for  in  first 
section  of  this  clause,  and  during  the  continu- 
ance of  this  policy.  (3)  The  assured  will  keep 
such  books  and  inventory,  and  also  the  last 
preceding  inventory,  if  such  has  been  taken, 
securely  locked  in  a  firenroof  safe  at  night,  and 
at  all  times  when  the  building  mentioned  in  this 
policy  is  not  actually  open  for  business;  or, 
failing  in  this,  the  assured  will  keep  such  books 
and  inventories  in  some  place  not  exposed  to  a 
fire  which  would  destroy  the  aforesaid  building. 
In  the  event  of  failure  to  produce  such  a  set 
of  books  and  inventories  for  the  inspection  of 
this  company,  this  policy  shall  become  null  and 
void,  and  such  failure  shall  constitute  a  per- 
petual bar  to  any  recovery  thereon."  Having 
held  that  under  the  evidence  the  jury  might 
consider  the  invoices  kept  in  the  store  at  Abbe- 
ville, a  place  not  exposed  to  the  fire,  to  be  in 
substance  an  inventory,  it  follows  there  was  no 
error  in  refusing  to  direct  a  verdict  for  de- 
fendant for  failure  to  keep  the  inventory  in 
an  iron  safe  in  the  storehouse  mentioned  in  the 
policy,  or  in  some  place  not  exposed  to  a  fire 
which  would  destroy  that  building.  But,  as 
shown  by  plaintiff's  own  evidence,  the  books 
presenting  a  record  of  the  business  were  not 
kept  in  an  iron  safe  in  the  store,  nor  in  a 
place  free  from  exposure  to  the  fire,  as  required 
by  the  policy,  but,  on  the  contrary,  were  habitu- 
ally kept  in  the  store  without  protection  from 
fire,  and  were  burned  with  the  store  anS  goods. 
The  plaintiff,  being  unable  to  produce  such 
books  for  the  inspection  of  the  insurance  com- 
pany, failed  to  comply  with  the  policy.  The 
defendant  insists  for  such  failure  the  policy  was 
rendered  void.  This  result  must  follow,  unless 
prevented  by  estoppel  or  waiver. 

Was  there  evidence  of  waiver  or  estoppel  to 
support  a  verdict  for  the  plaintiff?  Norris, 
the  agent  who  issued  the  policy,  admitted  knowl- 
edge that  the  plaintiff  had  no  iron  safe  in  the 
store.  He  does  not  say  with  definiteness  whei^ 
he  acquired  the  knowledge;  but,  taking  his 
testimony  as  a  whole  in  connection  with  the 
evidence  on  behalf  of  plaintiff,  there  was  room 
to  infer  he  knew  this  fact  at  the  time  he  de- 


livered the  insurance  policy.  Knowledge  by  the 
agent  at  the  inception  of  th«  contract  that  the 
boolcs  could  not  be  kept  in  an  iron  safe  on  the 
premises  estop  the  insurance  company  from 
claiming  a  forfeiture  on  tliat  ground.  The 
cases  in  this  state  announcing  the  principle  art 
cited  in  Fearlstine  v.  Insurance  Co.,  74  S.  C. 
250,  54  S.  E.  372,  Doyle  v.  Hill,  75  S.  C 
261,  55  S.  E.  446,  and  Flndd  v.  Insarance  Co. 
75  S.  C.  315,  55  S.  B.  762.  But  the  contract 
itself  provides  the  precautions  to  be  taken  wh»ii 
the  insured  for  any  cause  fails  to  keep  the 
books  in  on  iron  safe.  In  that  case  the  agree- 
ment is  to  keep  them  in  some  place  not  ex- 
posed to  a  fire  which  would  destroy  the  store- 
house. We  do  not  think  any  evidence  was  ad- 
duced of  waiver  or  estoppel  before  the  fire  u 
to  this  agreement.  Assuming  that  Norris,  the 
agent,  knew  at  the  time  the  policy  was  issued, 
the  plaintiff's  books  were  kept  in  the  store, 
this  wonld  be  no  notice  that  the  plaintiff  would 
continue  to  keep  them  there  after  making  ■ 
most  important  contract  depending  for  its  valid- 
ity on  keeping  them  elsewhere.  But  it  is  in- 
sisted the  agent  had  an  office  near  by,  was  fre- 
quently in  and  about  plaintiff's  place  of  busi- 
ness,  and  had  abundant  opportunity  to  observe 
that  the  books  were  not  carried  from  the  store 
at  night.  There  is  no  pretense  of  actoal  knowl- 
edge brought  home  to  Norris,  either  as  defi>ni}- 
ant's  agent  or  as  an  individual,  of  the  plaintiff's 
habit  of  leaving  the  books  in  the  store,  unpro- 
tected from  fire.  The  claim  is  that  it  was  his 
dnty  on  behalf  of  the  insurance  company  to 
think  of  the  books  when  he  saw  the  plaintiff^s 
employes  leave  the  store,  and  protest  against 
the  failure  to  take  them  out.  Slight  circum- 
stances have  been  allowed  by  the  courts  to 
support  verdicts  as  some  evidence  of  waiver  or 
estoppel,  bat  to  sustain  this  contention  would 
be  going  beyond  reason.  Whether  Norris  was 
an  agent  whose  power  embraced  the  anthority 
to  waive  any  or  all  of  the  conditions  of  the 
policy  it  is  not  necessary  to  decide;  for,  even 
if  he  had  such  authority,  neither  the  company 
nor  its  agent  was  under  any  obligation  to  the 
plaintiff  to  watch  its  officers  and  employ^ 
for  violations  of  the  policy,  and  warn  them 
against  continuing  such  violations.  The  plain 
tiff's  dut^  was  to  have  the  conditions  of  th* 
contract  in  mind  and  observe  them,  and  he  can- 
not shift  the  duty  to  the  shoulders  of  the  de- 
fendant's agent.  Night  after  night,  for  fir« 
months,  the  plaintiff  left  its  books  in  the  store 
unprotected,  because  its  officers  either  did  not 
bear  in  mind  the  conditions  of  the  policy,  or, 
having  them  in  mind,  chose  not  to  comply  with 
them.  It  cannot  escape  the  consequences  by 
saying  the  defendant's  agent  should  have  had 
the  matter  on  his  mind  and  seen  to  the  removal 
of  the  books.  Further,  when  Norris  had  the  op- 
portunity to  observe  the  failure  to  take  the 
books  out  of  the  store,  there  is  no  evidence 
that  he  was  engaged  in  or  about  defe^ant't 
business  with  the  plaintiff  or  any  one  else.  At 
the  most,  he  merely  saw  some  of  those  in  charge 
of  plaintiffs  store,  from  time  to  time,  enter 
and  leave  the  store,  as  any  other  citizen  of  the 
town  might  have  seen  them.  There  is  no  evi- 
dence that  he  ever  thought  of  the  insurance  con- 
tract In  connection  with  their  coming  and  go- 
ing; on  the  contrary,  he  testifies  he  never 
thought  of  the  subject  at  all.  This  statement 
of  the  law,  as  taken  from  19  Cyc.  810,  is  in 
accord  with  the  cases  in  this  state  on  the  gen- 
eral powers  of  an  agent,  and  is  supported  by 
numerous  authorities  cited  in  the  text:  "Any 
knowledge  of  the  agent,  to  be  considered  in 
law  that  of  the  insurer,  must  have  been  ac- 
quired in  the  course  of  his  business ;  and  the 
company  is  not  chargeable  with  information 
acquired  by  an  agent  in  transactions  without  the 
agency,  onless  it  appears  that  such  informatioa 
was  remembered  and  in  the  mind  of  the  agent 
dnring  the  time  of  the  transaction  upon  which 
the  insured  claims  a  walMr.T-v/^SZnobelock  v. 
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Bank,  50  8.  O.  290,  27  S.  E.  962.  There  was 
no  evidence  whatever  of  waiver  or  estoppel  be- 
fore the  fire,  and  therefore  it  was  error  to  sub- 
mit  to  the  jury  the  queetion  whether  the  com- 
panj  had  waived,  baore  the  fire,  the  require- 
ment of  the  policy  that  the  boolis  should  be 
Icept  in  an  iron  safe  and  produced  after  the  fire. 
The  actions  of  the  defendant  and  its  agents 
after  the  fire  are  to  be  considered  in  the  light 
of  a  nonwaiver  agreement.  According  to  the 
testimony  of  B.  E.  Cobb,  the  general  manager 
of  the  store,  Morris  in  the  presence  of  the 
adjuster  wrote  a  paper  to  the  effect  that  plain- 
tifiE  had  goods  in  tne  store  of  value  far  in  excess 
of  the  insurance,  and  aslced  Cobb  to  go  with 
him  to  get  the  best  men  in  E!dgefield  to  sign  it. 
The  same  witness  also  testified  Norris  told  him, 
while  procuring  signatures  to  this  paper,  he 
would  have  no  trouble  whatever  in  getting  the 
insurance.  Norris  testified  he  expressed  only 
the  hope  that  the  policy  would  be  paid.  The 
mere  expression  of  hope  or  confidence  by  the 
agent,  after  the  fire,  that  the  insurance  would 
be  paid,  is  no  evidence  of  waiver.  Toung  v.  In- 
surance Co.,  68  S.  C.  391,  47  S.  E.  681 ;  Joye 
V.  Insurance  Co.,  .14  S.  C.  874,  32  S.  E.  446. 
But  trouble  taken  by  Cobb,  plaintiff's  manager, 
at  the  instance  of  &Ir.  Norris,  defendant's  local 
agent,  with  tiie  acquiescence  of  its  adjuster,  in 
procuring  signatures  to  the  statement  of  the 
value  of  the  stock,  with  reasonable  belief  that 
the  defendant  regarded  the  policy  as  valid,  under 
the  cases  of  Kingman  v.  Insurance  Co.,  64  S. 
C.  599,  32  S.  E.  762,  and  Montgomery  v.  In- 
surance Co.,  55  S.  C.  6,  32  S.  £.  723,  would 
ordinarily  be  some  evidence  of  waiver.  So, 
also,  as  a  general  rule,  waiver  could  be  in- 
ferred from  the  testimony  that  the  adjuster 
demanded  proof  of  loss,  and  the  production  of 
the  invoices  heretofore  mentioned.  Cumow  v. 
Insurance  Co.,  46  S.  C.  79,  24  S.  B.  74 ;  Norris 
V.  Insurance  Co.,  57  S.  C.  358,  35  S.  B.  572. 
But  the  plaintiff,  after  the  fire,  made  a  non- 
waiver agreement  in  these  words:  "It  is  here- 
by mntnally  understood  and  agreed  by  and  be- 
tween Cobb  &  Seal,  of  the  first  part,  and  the 
2Etna  Insurance  Company,  Hartford,  Conn.,  and 
other  companies  signing  this  agreement,  parties 
of  the  second  part,  that  any  action  taken  by 
■aid  parties  of  the  second  part  in  investigat- 
ing the  cause  of  fire,  or  investigating  and  ascer- 
taining the  amount  of  loss  and  damage  to  the 
property  of  the  parties  of  the  first  part,  al- 
leged to  have  occurred  on  Thursday  night,  June 
7,  1906,  shall  not  waive  or  invalidate  any  of 
the  conditions  of  the  policy  of  the  parties  of 
the  second  part,  held  by  the  i>arties  of  the  first 
part,  and  shall  not  waive  or  invalidate  any 
rights  whatever  of  either  of  the  parties  to  this 
agreement.  The  Intent  of  the  agreement  is  to 
preserve  the  rights  of  all  parties  hereto,  and 

Srovide  for  an  investigation  of  the  fire  and  the 
termination  of  the  amount  of  loss  or  damage, 
in  order  that  the  party  of  the  first  part  may 
not  be  delayed  unnecessarily  in  •  •  •  busi- 
ness, and  in  order  that  the  amount  of  *  *  * 
loss  and  damage  may  be  ascertained  and  deter- 
mined without  regard  to  the  liability  of  the 
parties  of  the  second  part."  This  language  is 
too  plain  to  require  a  restatement  of  its  mean- 
ing. The  plaintifT's  contention  that  a  request 
or  demand  made  by  defendant  of  plaintiff  is  not 
an  act  of  the  defendant  within  the  meaning  of 
the  agreement  is  an  attempt  at  refinement  whol- 
ly inadmissible.  The  request  for  the  estimate 
of  other  persons  of  the  value  of  the  insured 
property,  demand  for  proof  of  loss,  and  the  ex- 
amination of  the  invoices  were  all  acts  looking 
to  the  ascertainment  of  the  amount  of  the 
loss,  and  therefore  of  the  nature  expressly  cov- 
ered by  the  agreement 

The  nonwaiver  agreement  should  be  given  full 
effect  as  the  contract  of  the  parties.  Joye  v. 
Insurance  Co.,  64  8.  O.  375,  32  S.  E.  446: 
Hayes  ▼.    Insurance  Co.,   132   N.   a   702,   44 


8.  E.  404;  Shawnee  Fire  Ins.  Co.  t.  Kneer, 
72  Kan.  885,  83  Pac.  611;  Sun  Ins.  Co.  v. 
Dudley,  65  Ark.  240,  45  8.  W.  530;  Keet- 
Rountree  Co.  v.  Mercantile  Ins.  Co.,  100  Mo. 
App.  504,  74  8.  W.  469.  But  is  it  to  be  strict- 
ly construed  against  the  insurer,  and  should 
not  be  extended  by  implication.  The  agree- 
ment here  introduced  does  not  in  terms  em- 
brace any  acts  indicating  waiver  done  by  the 
Insurer  prior  to  its  execution,  and  the  court 
will  not  extend  it  by  construction  to  such  acts ; 
for  that  would  be  holding  the  forfeiture  to  be 
revived  by  implication.  Forfeitures  are  not 
favored,  and,  when  onoe  waived,  the  waiver  is 
irrevocable,  except  by  consent  of  the  party 
ai^inst  whom  it  is  claimed ;  and  his  consent 
will  not  be  implied  from  an  agreement  against 
waiver  which  does  not  distinctly  refer  to  past 
transactions,  but  appears  on  its  face  to  con- 
template future  action.  There  was  evidence  of 
some  acts  done  after  the  fire  and  before  execu- 
tion of  the  nonwaiver  agreement  from  whioh  the 
jury  might  infer  waiver.  There  was,  there- 
fore, no  error  in  refusing  to  direct  a  verdict 
or  order  a  new  trial  on  the  ground  that  there 
was  no  evidence  of  waiver  of  the  forfeiture. 

There  should  be  a  new  trial,  however,  for 
error  in  the  charge  heretofore  pointed  out. 

JONES,  J.  I  dissent.  There  was  some  evi- 
dence tending  to  show  waiver.  See  McMillan 
v.  Insurance  Ca  (filed  Oct.  11,  1907)  58  S. 
E.  1020. 

GART,  A.  J.    I  dissent 


DOUGLAS   LAND   CO.   v.   T.  W.   THATEH 

CO. 

.(Supreme  Court  of  Appeals  of  Virginia.    Sept 

12,  1907.) 

1.  BOTJNDABIEB  —  EVIDENCE  —  DOCtniBNTABT 

BVIDENCK. 

Where,  in  partition,  several  tracts  were  al- 
lotted to  the  parties,  and  the  deeds  to  them 
called  for  the  lines  of  designated  patents,  the 
patents  were  relevant  evidence  on  the  issue  of 
the  boundary  line  between  the  tracts. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Boundaries,  i  160.] 

2.  Same— Acts  of  Pabtteb  —  Evidence  —  Ad- 
uissibilitt. 

Where,  in  a  suit  involving  the  boundary 
line  between  plaintiff's  and  defendant's  lands,  it 
appeared  that  an  agent  of  defendant  while  en- 
deavoring to  determine  the  true  line,  adopted  a 
comer  and  marked  timber  to  identify  it,  proof 
that  a  third  person,  who  owned  land  adjoining 
the  land  of  defendant  pointed  out  to  the  agent 
the  corner,  was  admissible  in  support  of  plain- 
tiff's claim  that  the  line  from  the  corner  was 
the  correct  line. 

3.  Sake. 

In  a  suit  involving  the  location  of  a  boun- 
dary line,  the  admission  in  evidence  that  a  wit- 
ness received  from  plaintiff's  counsel,  in  the 
presence  of  the  counsel  and  general  manager  of 
defendant,  instructions  with  respect  to  the  run- 
ning of  a  line  from  designated  points,  was  not  er- 
roneous, where  the  counsel  and  manager  of  de- 
fendant likewise  directed  the  running  of  the  line. 

4.  Sake— DocnHENTABT  Evidence. 

In  a  suit  involving  the  location  of  a  bound- 
ary line,  a  deed  of  a  part  of  the  land  allotted 
to  plaintiff's  predecessor  in  title,  in  a  suit  tor 

£artition,  and  which  called  for  the  dividing  line 
Jtween   that    allotment   and    defendant's   land, 
was  relevant  to  show  that  the  vendors  in  the 
deed  claimed  the  line  as  called  for  in  the  deed. 
[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Boundaries,  |  160.J  f^ r^r^^\r> 
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8.  Sakb— Acts  ov  Parties. 

In  a  suit  invoWing  the  location  of  a  bound- 
ary line,  the  testimony  of  a  witness  that  he  had 
heard  an  aeent  of  defendant  say  that  It  had 
twice  run  tne  boundary  line  was  relevant  to 
show  the  acts  done  by  defendant  in  its  efforts 
to  locate  its  boundary  lines. 

6.  Writ   or    Ebbob  —  'EiBBONBonB   Aduisbior 
OF  Evidence— RioHT  to  Complain. 

A  party  eliciting  evidence  to  establish  a 
fact  cannot  avail  himself  of  an  objection  to  evi- 
dence of  the  adverse  party  establishing  the  same 
fact. 

TEid.  Note.— For  cases  in  point,  see  Cent  Di*. 
Tol.  8,  Appeal  and  Error,  f  3597.] 

7.  BOUNDABIES— EJVIDKNCB— ADMIBSIBILITT, 

Where,  in  a  suit  involving  the  location  of 
a  boundary  line,  there  was  evidence  to  prove 
that  the  lines  and  corners  of  an  entry  were  iden- 
tical with  the  calls  of  a  patent,  the  entry  was 
admissible,  especially  where  some  of  the  marked 
trees  in  the  entry  were  called  for  in  the  deeds 
under  ^hich  the  parties  claimed. 

8.  Wbit  ov  Bbbo&— Bzolubion  ot  Btidkhcb 
—Review. 

Where  the  record  is  silent  as  to  what  anr 
swers  were  expected  to  be  elicited  from  ques- 
tions propounded,  the  sustaining  of  objections  to 
the  questions  was  not  reviewable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  30,  Appeal  and  Error,  H  2905-2909.] 

d.  Witrbssxb  —  Ck>KPEnNOir— Tbakbactiorb 

WITH  DKCKABED   PeBSONB. 

One  having  no  interest  in  a  suit  involving 
the  location  of  a  boundary  line,  and  connected 
with  it  only  as  surveyor  and  witness,  may  testi- 
fy with  reference  to  the  direction  given  him  by 
the  general  manager  of  defendant  as  to  how  a 
line  should  be  run,  though  the  general  manager 
is  dead. 

10.  BOUNDABIEB  —  BVIDENOK  —  CONDUOT        OW 
Pabtixb— ADIlieSIBILr/T. 

In  a  suit  involving  the  location  of  a  bound- 
ary line,  the  testimony  of  a  surveyor  with  ref- 
erence to  the  direction  given  him  by  the  gen- 
eral manager  of  one  of  the  parties  as  to  the  run- 
ning of  a  line  is  admissible  as  against  the  ob- 
jection that  the  manager  bad  no  authority  to 
make  parol  disclaimer  of  the  titia  of  his  em- 
ployer. 

11.  Same— Qbnebai.    Rxfutatioh  —  Adiobsi- 

BILITS. 

Parol  evidence  of  the  general  reputation 
and  tradition  with  respect  to  the  comer  of  an 
ancient  patent  and  the  old  line  between  Virginia 
and  Tennessee  is  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  {  165.] 

12.  Wbit  of  Ebbob— Adxisbior  of  Bviosrck 
—Exceptions — Review. 

Where,  in  a  suit  involving  the  locaticn  of 
a  boundary  line,  evidence  of  the  location  of  a 
comer  of  an  ancient  patent  had  been  admitted 
without  objection,  an  exception  to  evidence  of 
the  general  reputation  and  tradition  with  re- 
spect to  the  corner  wag  not  available. 

[Ed.  Note. — For  cases  in  poinl.  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  4161.] 

13.  Evidence— Opinion    Evidenob— Aoinssi- 
bilitt. 

The  opinion  of  a  witness  that  a  comer  of 
an  ancient  patent  was  on  the  old  state  line  ia 
incompetent 

14.  Wbit   of   Ebbob— Harmless  Ebbob— Eb- 
BONEOcs  Admission  of  Evidence. 

Where,  in  a  suit  involving  the  location  of  a 
boundary  line,  evidence  that  third  persons  bad 
made  statements  to  the  agent  of  defendant 
which  had  been  acted  on  by  him  in  attempting 
to  locate  the  boundaries  was  admitted,  evioenoe 


that  the  third  persons  had  made  similar  state- 
ments to  others  was  not  prejndiciaL 

[Ed.  Note.— For  cases  in  point  see  Oent.  Dig. 
VOL  S,  Appeal  and  Error,  |  4161.] 

16.   BvIDENCE — SELF-SEBVINO     DECLABATIOlfl. 

In  a  suit  involving  the  location  of  a  bound- 
ary line,  the  testimony  of  a  witness  that  a 
particular  line  was  plainly  marked  is  admis^ble 
as  against  the  objection  tliat  the  evidence  it 
self-serving,  on  the  ground  that  tbe  line  had 
been  recently  marked. 

16.  Bottndabieb — Evidence — Admissibiutt. 

Where  the  call  in  a  deed  is  for  a  line  over 
"Cat  Pace"  to  a  tree,  evidence  of  the  locatioa 
of  tbe  natural  monument  referred  to  by  the  des- 
ignation "Cat  Face,"  together  with  the  tra- 
ditionai  derivation  of  the  name,  waa  admissible 
to  identify  and  locate  the  calL 

[Ed.  Note.— For  cases  in  point  asa  Oent.  Dig. 
▼ol  8,  Boundaries,  H  156,  17&] 

17.  Wbit  of  Ebbob— Admibsios  or  SviDxirci 
—BxcBPTioNB— Review. 

Where  the  exception  to  the  refusal  of  the 
eoart  to  strike  out  evidence  does  not  point  oat 
the  specific  evidence  objected  to^  the  exception 
cannot  be  regarded. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig. 
vol.  2,  Appeal  and  Error,  |  1620.] 

18.  TbiAL  —  iHBTBUCnONB  —  lOKORIRa    Bfi- 
DENCI. 

Where,  In  a  suit  involving  the  location  of 
th«  boundary  line  between  tracts  as  partitioned 
among  the  heirs  of  a  decedent  the  controlling 
inquiry  was  aa  to  the  location  of  the  line  fixed 
by  the  commissioners  and  confirmed  by  the 
court  an  instruction  ignoring  the  theory  that 
the  iMrties  had  acquiesced  in  the  line  for  which 
one  of  the  parties  contended,  and  yielding  pre- 
cedence to  the  supposed  intention  of  the  cooi- 
missioners,  was  erroneous. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig. 
vol.  48,  Trial,  {  613.] 

19.  Same— Undue  Pbomiicenob  to  Pasticd- 

LAB  MATTEBB. 

An  instruction  must  not  call  special  atten- 
tion to  a  part  only  of  the  evidence  and  the  fact 
which  it  tends  to  prove,  and  disregard  other 
evidence  relative  to  the  issue. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig 
vol.  48,  Trial,  {  577.] 

Error  to  Circuit  Gonrt,  Waablngton  Comity. 

Action  by  the  T.  W.  Thayw  Oompany 
against  the  Douglas  Land  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Revorsed  and  remanded. 

Daniel  Trigg,  Fulkerson,  Page  &  Hurt,  and 
3.  C.  Padgett  for  plalntUT  In  error.  Whita 
&  Penn,  for  defendant  in  error. 


WHITTLB,  J.  This  case  involyes  the  loca- 
tion of  the  true  dividing  line  between  the 
lands  of  Mrs.  Monroe  and  Qeorge  Douglas 
Jr.  (predecesBorB  In  title  respectively  of  die 
defendant  In  error,  the  T.  W.  Thayer  Oom- 
pany, plaintiff  in  the  lower  oourt,  and  the  de- 
fendant, the  Douglas  Land  Company,  the 
plaintiff  In  error),  both  of  whom  derived  title 
from  a  common  source,  their  father,  George 
Douglas,  as  established  by  the  commissioners 
and  confirmed  by  the  circuit  court  of  Wash- 
ington county  in  the  suit  to  partition  tiie 
lands  of  George  Douglas,  deceased,  amongst 
his  heirs. 

The  plaintiff  brought  an  action  ojt  trespass 
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on  the  caK  against  the  defendant  and  its  lea- 
see, tlie  Laurel  River  Lumber  C!ompany,  to  re- 
cover damages  for  the  alleged  cutting  and  re- 
moving of  timber  from  its  premises,  and  to 
an  adverse  Judgment  against  the  defendants 
this  writ  of  error  was  allowed. 

The  lands  which  were  the  subject  of  parti- 
tion consisted  of  three  tracts — one  contain- 
ing 62,800  acres,  another  10,712  acres,  and 
the  third  13,655  acres.  The  first  two  tracts, 
which  embrace  the  land  In  controversy,  were 
patented  to  James  Heron  December  14,  1795. 
The  three  tracts  were  divided  into  four  par- 
cels. The  eastern  portion  of  the  largest  tract 
was  allotted  to  William  Douglas,  the  central 
portion  to  Mrs.  Cruger,  and  the  western  to 
Mn.  Monroe^  wblle  tiM  two  smaller  tracts 


were  allotted  to  George  Douglas,  Jr.  The 
partition  was  confirmed  in  1846,  and  carried 
Into  deeds  in  severalty  by  a  special  commis- 
sioner appointed  by  the  court  for  that  pur- 
pose. The  deed  to  Mrs.  Monroe  calls  for  the 
northwest  and  southwest  comers  of  the  62,- 
800-acre  tract,  and  also  for  the  eastern  lines 
of  two  older  patents.  Hunt's  and  Fhirman's. 
The  calls  In  the  deed  to  George  Douglas,  Jr., 
are  for  the  northeast  comer  of  the  Hunt  iwt- 
ent  and  Mrs.  Monroe's  western  division  line. 
The  disputed  lines  are  from  "M"  to  "O"  (con- 
tended for  by  the  plalntltt),  and  from  "O"  to 
"5,"  and  thence  to  the  end  of  the  dotted  line 
(claimed  by  the  defendants),  as  shown  on  the 
"Buchanan  Map,"  a  copy  of  which  is  filed 
with  tbis  opinion. 
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The  action  of  the  court  In  admitting  In  evi- 
dence the  Hunt  and  Furman  patents  consti- 
tutes the  first  ground  of  exception. 

As  remarked,  the  lines  of  these  patents  are 
called  for  In  the  partition  deeds,  and  they 
are,  therefore,  relevant  evidence  to  sustain 
the  theory  of  the  plaintiff  as  to  the  true  line 
between  the  claimants.  The  land  Included 
In  the  Furman  patent  adjoins  the  Hunt  pat- 
ent on  the  south,  and  the  eastern  boundary 
lines  of  the  two  patents  are  coincident,  and 
according  to  the  claim  of  the  plaintiff  consti- 
tute in  part  the  western  line  of  the  62,800- 
acre  patent  The  patents  and  deeds  in  the 
line  of  the  Douglas  title  refer  to  the  Hunt 
land  and  Furman  land  interchangeably  as  the 
Hunt  and  Furman  land,  and  evidence  was  ad- 
missible to  prove  that  both  tracts  were  some- 
times called  the  "Hunt  land." 

The  next  exception  is  to  the  admission  of 
the  testimony  of  the  surveyor,  Buchanan, 
that  the  Debusks,  who  owned  part  of  the 
Hunt  land  adjoining  the  Douglas  land,  point- 
ed out  to  Gen.  Greever  the  northeast  comer 
of  the  Hunt  patent  at  "C." 

Greever  was  the  agent  of  the  defmdant, 
the  Douglas  Land  Company,  and  was  en- 
deavoring to  determine  the  true  line  be- 
tween Mrs.  Monroe  and  Douglas,  and  there 
was  evidence  tending  to  show  that  he  adopt- 
ed the  comer  at  "C"  and  marked  timber  to 
Identify  It.  This  evidence  was  admissible  as 
conducing  to  establish  the  plaintiff's  claim 
that  the  line  from  "M»  to  "C"  was  the  cor- 
rect line. 

In  Harriman  v.  Brown,  8  Leigh  (Va.)  706, 
Judge  Tucker  observes:  "It  is  not  the  mere 
declaration  of  Mllbum  that  the  witness 
gives  in  evidence;  but  it  Is  an  act,  to  wit, 
the  showing  of  certain  comer  trees,  which 
the  general  reputation  of  the  neighborhood 
fixed  upon  as  the  comers  to  Harriman's 
land.  •  •  •  Even  if  Milbum's  showing 
certain  trees  as  the  comers  of  the  land  was 
not  evidence  to  establish  them  as  comers, 
the  fact  that  he  i>ointed  out  trees,  which  by 
other  evidence  are  established  as  true  cor- 
ners, could  not  be  rejected. 

The  objection  to  the  testimony  of  the  same 
witness,  that  be  had  received  direction  from 
plalntllT's  counsel  to  run  the  line  from  "M" 
to  "F,"  is  also  without  merit  The  Instrac- 
tion  was  given  In  the  presence  of  counsel 
for  the  defendants  and  their  general  man- 
ager, and  the  latter  likewise  directed  the 
running  of  the  line.  But  it  was  also  proper, 
by  way  of  Inducement,  to  show  why  the 
witness  ran  the  line. 

There  was,  moreover,  an  exception  to  the 
admission  of  what  Is  known  as  the  "Clement 
deed."  That  deed  embraced  2,574  acres  of 
the  western  portion  of  the  land  allotted  to 
Mrs.  Monroe,  and  called  for  the  dividing 
line  between  that  allotment  and  the  defend- 
ant's land  as  its  western  boundary,  and  was 
relevant  as  tending  to  show  that  Clement's 
reudurs,   who  were  vendees  in  the  line  of 


Mrs.   Monroe's  title,  claimed  the   line    "M" 
to  "F"  as  their  western  boundary  line. 

The  next  objection  was  to  the  admission 
of  the  statement  of  the  witness  Bacbanan 
that  he  had  heard  Gen.  Greever  say  that 
the  Douglas  Land  Company  had  twice  run 
the  northern  llhe  of  the  62,800-acre  patent 

We  think  this  was  relevant  evidence  to 
show  acts  done  by  the  defendant  In  its  ef- 
forts to  locate  its  lines.  But,  If  the  testi- 
mony were  objectionable,  the  same  fact  was 
elicited  by  the  defendant,  and  consequently 
cannot  be  availed  of.  Thornton  v.  Garr,  87 
Va.  315,  12  S.  E.  753;  Va.  &  S.  W.  Ry.  Co. 
V.  Bailey,  103  Va.  205,  49  S.  E.  33. 

Exception  9  was  to  the  introduction  of  the 
Fulton  entry  of  April  8,  1837. 

There  was  evidence  going  to  prove  that 
the  lines  and  comers  of  that  entry  were 
Identical  with  the  calls  of  Hunf  s  patent,  and 
it  was  offered  to  explain  the  presence  of 
newly  marked  timber  in  the  lines  of  that 
patent;  and,  besides,  the  evidence  is  admis- 
sible, because  some  of  the  marked  trees  in 
the  entry  are  called  tor  In  the  partition 
deeds. 

In  Clement  v.  Packer,  125  U.  S.  332,  8 
Sup.  Ct  907,  31  L.  Ed.  721,  it  was  held  tbat, 
when  the  lines  and  comers  of  a  senior  pat- 
ent had  become  uncertain,  evidence  showing 
the  lines  of  a  junior  patent,  which  called 
for  those  of  the  senior  i>atent  was  admis- 
sible, not  as  controlling,  hut  to  aid  in  identi- 
fying the  older  lines. 

Exceptions  10,  11,  and  12  are  to  the  ac- 
tion of  the  court  in  refusing  to  permit  the 
witness  Buchanan  to  answer  certain  hypo- 
thetical questions. 

It  Is  sufficient  to  say,  with  respect  to  those 
exceptions,  that  the  questions  propounded 
were  not  within  the  scope  of  expert  testi- 
mony, and,  if  they  had  been,  the  record  is 
silent  as  to  what  answers  were  expected  to 
be  elicited.  Holleran  t.  Meisel,  81  Va.  143. 
21  &  B.  668. 

Exception  18  involves  the  action  of  the 
court  in  overruling  the  motion  of  the  de- 
fendant to  exclude  the  testimony  of  the 
same  witness  with  reference  to  the  direction 
given  him  by  Watson,  general  manager  of 
the  Douglas  Land  Company,  to  run  the  line 
from  "M"  to  "F,"  on  the  ground  tliat  Wat- 
son was  dead,  and,  furthermore,  that  he  had 
no  authority  to  make  a  parol  disclaimer  of 
the  title  of  his  principal. 

The  ruling  was  right  in  both  particulars. 
Buchanan's  connection  with  the  case  was 
merely  as  surveyor  and  witness,  and  he  had 
no  interest  whatever  In  the  litigation.  In  no 
sense  was  he  a  party  to  the  controversy,  and 
hence  the  rule  of  exclusion  invoked  was  not 
applicable.  Nor  was  the  direction  alleged 
to  have  been  given  by  Watson  a  disclaimer 
of  title  in  his  principal.  It  was  only  an 
acquiescence  on  his  part  to  running  a  line 
which  might  throw  light  on  the  question  at 
Issue. 
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Exceptions  14  and  14^  tDTOlve  tbe  ad- 
missibility of  parol  evidence  to  prove  by  gen- 
eral reputation  and  tradition  the  southwest 
comer  of  Furman's  patent,  which  Issued  In 
1788,  and  the  old  line  between  Virginia  and 
Tennessee.  It  Is  well  settled  that  snch  evi- 
dence Is  admissible.  Harrlman  v.  Brown, 
supra;  Clements  v.  Kyle,  13  Orat  468,  477. 
But  In  this  Instance,  also,  similar  evidence 
of  the  location  of  the  comer  had  been  In- 
troduced without  objection,  and  therefore, 
under  the  authorities  dted,  the  exception 
cannot  avail.  We  think,  however,  that  the 
opinion  of  the  witness  Mock  that  the  comer 
was  on  the  old  state  line  was  not  competent 
evidence  and  ought  to  have  been  excluded. 

Exceptions  15,  16,  and  18  challenge  tbe  ad- 
missibility of  Mock's  and  Lewis'  testimony 
of  what  the  Debusks  had  told  them  concern- 
ing the  location  of  the  eastern  line  of  the 
Hunt  patent. 

In  view  of  the  fact  that  evidence  had  aK 
ready  been  Introduced  tending  to  prove  that 
these  parties  had  made  similar  statements 
to  Gen.  Oreever,  agent  of  the  Douglas  Land 
Company,  which  had  been  acted  on  by  him, 
it  is  not  perceived  that  the  admission  of  this 
evidence  could  have  been  prejudicial. 

Exception  17  Is  to  the  admission  of  the 
testimony  of  Lewis  that  the  line  between 
Douglas  and  Clements  was  plainly  marked.' 

This  objection  Is  founded  on  the  fact  that 
tbe  line  had  been  comparatively  recently 
marked,  and  that  the  evidence  was  self-serv- 
ing. That  question  Is  settled  adversely  to 
the  exceptor  by  the  case  of  Clement  v.  Pack- 
er, supra. 

Exception  19  Is  to  the  action  of  the  court 
In  overruUng  the  objection  to  a  question  pro- 
pounded to  the  witness  Lewis  with  respect 
to  the  location  of  the  cliff  and  traditional 
origin  of  the  name  "Cat  Face,"  a  projection 
of  rocks  on  the  western  slope  of  Pound 
Mountain. 

Tbe  call  In  the  partition  deed  to  Monroe 
and  wife,  after  leaving  the  Hunt  and  Fur- 
man  line.  Is  for  a  line  east  400  poles  over 
"Cat  Face"  to  a  beech  and  sugar  tree  on 
tbe  dividing  ridge.  Several  witnesses  testi- 
fied to  tbe  location  of  that  natural  monu- 
ment and  the  traditional  derivation  of  Its 
name— that  the  caverns  on  its  face  afforded 
dens  to  wild  cats.  We  think  the  evidence 
was  admissible  to  Identify  the  cUfiT  and  lo- 
cate the  call  In  the  partition  deed. 

Exception  20  questions  tbe  admissibility 
of  the  Fulton  entry,  and  Is  controlled  by 
what  was  said  In  regard  to  exception  9. 

We  are  of  opinion  that  the  leases  referred 
to  in  exceptions  21  and  22  were  rightly  ex- 
cluded. It  was  not  shown  that  either  of 
them  covered  the  land  In  controversy,  nor 
did  their  relevancy  otherwise  appear. 

There  Is  no  avowal  of  what  answers  were 
expected  to  the  questions  whose  exclusion  Is 
made  the  ground  of  exceptions  28  and  24, 
and.  If  material,  aa  before  observed,  the  ob- 
jection could  not  be  considered. 
58S.B.-70 


Tbe  answer  of  the  witness  to  the  question, 
the  exclusion  of  which  constitutes  exception 
27,  "that  he  did  not  know  whether  there 
was  any  controversy  over  the  land  referred 
to,"  shows  that  the  exception  was  Immaterial. 

Exception  28  is  to  the  refusal  of  the  court 
to  strike  out  the  cross-examination  of  the 
witness  Mock,  "wherein  he  speaks  of  what 
Mr.  White  told  him  of  the  controversy  having 
been  settled."  The  exception  Is  amenable 
to  the  objection  that  the  exceptor  has  omitted 
to  point  out  the  specific  answers  objected  to, 
and  for  that  reason  It  cannot  be  regarded. 
N.  &  W.  By.  Co.  V.  Ampey,  93  Va.  108,  25  S. 
E.  226 ;  Hughes  v.  Kelly,  30  S.  E.  387,  2  Va. 
Dec.  688. 

We  are  of  opinion  that  the  question  and 
answer  which  were  admitted  by  the  court 
over  the  objection  of  the  defendant  (excep- 
tion 29)  were  merely  Intended  to  explain  the 
attitude  of  counsel  In  the  matter  involved  and 
could  not  have  prejudiced  the  defendant 

The  remaining  exceptions  (save  only  tbe 
last,  which  Is  to  the  refusal  of  the  court 
to  set  aside  the  verdict  as  contrary  to  the 
law  and  evidence)  are  to  the  giving  and  re- 
fusal of  Instructions. 

It  is  unnecessary  to  prolong  this  opinion 
by  specific  consideration  of  these  assignments 
of  error.  We  shall  content  ourselves  with 
calling  attention  to  one  of  the  Instructions 
which  the  court  gave,  the  unqualified  lan- 
guage of  which  would  naturally  have  Induc- 
ed the  Jury  to  give  predominance  to  what 
they  may  have  believed  tbe  commlsslouer!* 
Intended,  without  regard  to  what  they  may 
have  done  in  establlBhing  the  line  In  con- 
troversy. The  controlling  Inquiry  In  the 
case  at  last  Is  tbe  ascertainment  of  the  line 
fixed  by  the  commissioners  and  confirmed  by 
the  court;  and  that  fact,  if  proved  and  ac- 
quiesced in  by  the  parties,  would  take  pre- 
cedence over  any  presumed  intention  of  the 
commissioners.  On  the  other  hand,  the  in- 
tention of  the  commissioners,  to  be  gathered 
from  the  partition  proceedings.  In  connection 
with  the  facts  and  surrounding  circum- 
stances, constitutes  an  important  factor  in 
aiding  the  Jury  to  determine  the  correct  loca- 
tion of  the  line. 

In  Smith  V.  Davis,  4  Grat.  (Va.)  50,  the 
commissioners  intended  the  dividing  line  to 
be  a  straight  line  between  known  comers, 
and  directed  the  surveyor  so  to  run  It;  but 
the  land  was  in  forest,  and  the  surveyor, 
without  Intending  it,  ran  and  marked  a  curv- 
ed line.  The  court  approved  an  Instruction 
which  told  the  Jury  that.  If  they  believed 
from  the  evidence  that  the  commissioners  In- 
tended to  run  the  division  line  as  a  straight 
line  between  ascertained  comers,  then  a 
straight  line  was  the  true  division  line,  un- 
less they  should  believe  from  tbe  evidence 
that  the  parties  had  agreed  to  and  acquiesced 
in  the  crooked  line.  The  court  also  held  an 
instruction  erroneous  which  charged  the  Jury 
that  if  the  division  line' was  actually  run  and 
marked  at  the  time  the  division  was  made,  ■ 
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and  that  the  line  thus  made  was  the  crooked 
line  laid  down  on  tbe  plat  returned  by  tbe 
surveyor,  tbe  crooked  line  should  prevail, 
although  the  call  of  the  plat  and  report  of 
the  commissioners  was  for  a  straight  division 
line.  It  will  thus  be  observed  that  the  in- 
struction which  tbe  court  approved  modified 
the  effect  which  the  jury  were  to  allow  the 
Intention  of  tbe  commissioners  by  acquies- 
cence of  the  parties  in  the  curved  line  run 
and  chopped  through  mistake  by  the  sur- 
veyor. 

So,  in  this  case,  an  Instruction  whldi 
Ignores  the  theory  of  the  defendants  that  the 
parties  had  acquiesced  in  the  line  for  which 
they  contend,  and  without  qualification  yields 
precedence  to  the  supposed  intention  of  tbe 
commissioners,  is  erroneous.  See  cases  cited 
in  note  to  Smith  v.  Davis,  4  Grat  (Va.  Rep. 
Ann.)  36,  and  Elliott  v.  Horton,  28  Grat  (Va.) 
766,  772. 

The  prayer  in  question  also  contravenes  the 
doctrine  of  that  line  of  decisions  which  hold 
that  "an  instruction  must  not  call  special 
attention  to  a  part  only  of  the  evidence  and 
the  fact  which  it  tends  to  prove,  and  disre- 
gard other  evidence  relevant  to  the  matter 
in  issue."  Seaboard,  etc.,  Ry.  Co.  v.  Joyner, 
82  Va.  354,  23  S.  E.  773;  Hansbrough  ▼. 
Neal,  94  Va.  722,  27  8.  B.  593 ;  Montgomery's 
Case,  98  Va.  852,  37  S.  E.  1;  Boush  v.  Fi- 
delity, etc.,  Co.,  100  Va.  735,  42  8.  E.  877. 

We  are  of  opinion  that.  In  so  far  as  the 
ruling  of  the  circuit  court  In  giving  and  re- 
fusing Instructions  at  the  previous  trial  is  In 
conflict  with  the  views  expressed  in  this 
opinion,  it  is  erroneous.  For  this  reason, 
the  judgment  complained  of  must  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the 
case  remanded  for  a  new  trlaL 


WAI/LER  V.  STATE    (No.  718.) 
(Court  of  Appeals  of  Georgia.    Oct.  14,  1907.) 

1.  OaiMiRAi.  Law  — FoBiCAL  Abbaionickrt  — 
Waiveb. 

The  right  of  formal  arraignment  and  plea 
will  be  conclusively  considered  as  waived  where 
the  defendant  eoes  to  trial  before  the  jurv  on  the 
merits,  and  fails  antil  after  verdict  to  brine  to 
the  attention  of  the  court  that  be  has  not  been 
formally  called  upon  to  enter  a  plea  to  the  in- 
dictment. Pol.  Code  1895,  8  10;  Hudson  v. 
State,  117  Ga.  704,  45  8.  B.  66;  Bryana  v. 
State,  34  Ga.  323. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  I  2118.] 

2.  8ai«  — New  Tbial— Gbound— Skpabatior 
OP  JUBT— Pbejudicb. 

The  unauthorized  separation  of  the  jury 
will  not  of  itself  require  a  new  trial.  Prejudice 
must  have  resulted  from  such  separation,  and, 
where  it  is  affirmatively  shown  that  the  jurors 
who  temporarily  separated  themselves  from  the 
lury  had  no  communication  with  any  one  upon 
the  subject  of  the  trial,  either  directly  by  con- 
versation, or  individually  by  hearing  tbe  observa- 
tions of  others,  the  presumption  of  injury  aria- 
ine  from  such  irregularity  would  be  sufficiently 
rebutted. 

[Ed.  Note.— For  cases  in  point  see  CJent  Dig. 
vol.  15,  Criminal  Law,  SS  2257-2262.] 


8.  Same— Waives. 

Where  pending  tbe  trial  of  a  misdemeanor 
case  two  of  the  jurors  temporarily  separated 
from  the  jury,  and  this  fact  was  at  tbe  time 
known  to  the  defendant  or  his  counsel,  and  tbe 
attention  of  the  court  was  not  called  to  the  ir-  ! 
regularity  until  after  verdict  a  new  trial  will 
not  be  granted  therefor,  but  an  implied  assent 
thereto  by  the  defendant  will  be  presumed. 
Kirk  V.  State.  73  Ga.  620;  Carter  v.  State.  56 
Ga.  467  (4) ;  Eberhart  v.  State,  47  Oa.  S98  (5). 

iEd.  Note.— For  cases  in  point  see  Cent  Dif. 
.  14,  Criminal  Law,  i  2126.1 

4.  Sake— Misconduct  o»  Offices. 

The  fact  that  tbe  officer  in  charge  of  the 
jury  in  a  criminal  ease,  after  ther  had  retired 
to  consider  of  their  verdict  permitted  them  to 
sit  in  a  body  in  a  veranda  and  eat  watermelons 
sufficiently  near  to  the  sidewalk  to  bear  a  dis- 
cussion of  the  case  by  persons  thereon,  will  not 
require  a  new  trial,   where  it  affirmatively  ap- 

rrs  that  tbe  jury  while  on  said  veranda  were 
charge  of  the  officer,  and  neither  discussed 
the  case  themselves  nor  heard  any  one  else  dis- 
cuss or  refer  to  it. 

[Ed.  Note.— For  cases  in  point  see  CJent  Dig. 
vol.  15,  Criminal  Law,  §  2275.]  ! 

B.  Same.  | 

The  paramount  duty  of  courts  is  to  insure 
fair  and  iinpartial  trials.  Mere  irregularities 
which  do  not  affect  or  prevent  the  full  and  com- 
plete accomplishment  of  this  duty  should  not  re- 
quire new  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15.  Criminal  Law,  H  2128-2145.] 

6.  Same— Wbit  of  Ebbob— New   TsiaI/— De- 
nial—Review. 

The  evidence  was  weak  and  conflicting,  bat 

considered  by  the  jury  sufficient  to  convict    Tbe 

discretion  of  the  trial  court  in  refusing  a  new 

trial  will  not  be  disturbed. 
[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 

vol.  16,  Criminal  Law,  §|  3067,  306a] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Cairo;  J.  a. 
Singletary,  Judge. 

C.  C.  Waller  was  convicted  of  an  offoise. 
and  he  brings  error.    AfDrmed. 

R.  C.  Bell  and  J.  O.  Smith,  for  plalntifT 
in  error.    S.  P.  Cain,  Sol.,  for  the  Stat& 

HILL,  O.  J.    Judgment  affirmed. 


LEDBETTER  v.  STATBl    (No.  885.) 
(Court  of  Appeals  of  Georgia.    Oct  14.  1907.) 

1.  Clebks  of  Coubts— Deputies— De  Facto 
Officeb— Powers. 

The  office  of  deputy  clerk  of  the  superior 
court  exists.  Therefore  one  may  de  facto  hold 
that  office  who  is  not  entitled  to  hold  it  de  jure, 
because  of  a  failure  to  take  the  oath.  The  acu 
of  such  de  facto  officer  are  as  effective  in  mat- 
ters, both  civil  and  criminal,  as  if  he  were  recu- 
larly  qualified.  Civ.  Code  1895,  §  4.'i59:  I'oL 
Code  1R03.  «  242;  Ballard  v.  Orr,  105  Ga.  19-i 
31  S.  E.  5,'54;  Gunn  v.  Tackett  67  Ga.  725; 
Herrington  v  State,  103  Ga.  318,  29  S.  E.  931, 
68  Am.  St.  Rep.  95;  Brooks  v.  Rooney,  11 
Ga.  423:  Allen  v.  State,  21  Ga.  219,  68  Am. 
Dec.  4."»7:  Tietjen  v.  Merchants'  Bank,  117  G». 
503,  43  S.  E.  730. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  10,  Clerks  of  Courts,  H  la  11.] 

2.  CBIMINAL    Law— APPBAI,— CONCI.TTBIVESESS 
OF  FiNDINOa-rPLEA  IN  ABATEUKNT. 

The  evidence  not  being  such  as  to  preclude 
a  finding  that  the  indictment  had  been  returned 
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tnto  conrt  and  delivered  to  the  clerk  or  to  bis 
ie  facto  deputy,  a  finding  by  the  trial  judge, 
acting  by  consent  as  trior,  against  a  plea  in 
abatement  alleging  to  the  contrary,  will  not  be 
disturbed. 

(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  Sylvania ;  H.  A. 
Boykia,  Judge. 

Son  Ledbetter  was  convicted  of  misde- 
meanor, and  be  brings  error.    Affirmed. 

The  defendant,  Son  Ledbetter,  was  Indict- 
ed by  the  grand  Jury -of  Screven  county  for 
a  misdemeanor.  The  Indictment  was  trans- 
ferred from  the  superior  court  of  Screven 
county  to  the  city  court  of  Sylvania,  In  which 
court  the  defendant  filed  a  plea  In  abate- 
ment, alleging,  in  substance,  that  the  indict- 
ment was  delivered  into  court  from  the 
grand  Jury  by  one  Gilbert,  who  was  not  the 
bailiff  of  the  grand  lury,  and  who  was  not  a 
sworn  officer  of  the  court,  and  was  without 
authority  of  law  to  hand  said  Indictment  in- 
to said  court,  and  that  the  delivery  of  the 
Indictment  into  court  by  Gilbert  was  not  in 
the  presence  of  the  grand  Jury,  but  was 
handed  in  by  him  privately  after  the  grand 
Jury  had  taken  a  recess  for  the  day.  The 
state  filed  a  traverse  to  this  plea,  and  the  is- 
sue thus  raised  was  by  consent  tried  by  the 
Judge  without  a  Jury.  The  evidence  intro- 
duced by  the  defendant  in  support  of  the  al- 
legations of  bis  plea  was  substantially  as 
follows:  Two  witnesses  testified  that  they 
were  in  the  office  of  the  clerk  of  the  superior 
court  on  the  day  the  indictment  was  found; 
that  one  Gilbert,  an  assistant  to  the  Solicitor 
General,  came  into  the  office  from  the  direc- 
tion of  the  grand  Jury  room,  and  banded  the 
derk  a  batch  of  indictments,  including  the 
one  In  question ;  that  at  this  time  the  grand 
Jury  was  not  in  session.  There  is  no  direct 
evidence  in  the  record  as  to  the  source  from 
which  Gilbert  got  the  indictment  The  evi- 
dence on  the  part  of  the  state  showed  that 
the  clerk  of  the  superior  court  bad  a  deputy 
by  the  name  of  Potter,  who  habitually  per- 
formed the  functions  of  clerk,  frequently  re- 
ceiving the  indictments  returned  into  court 
by  the  grand  Jury,  and  doing  other  routine 
work  under  the  supervision  of  the  clerk.  He 
bad  never  taken  an  oath  of  office.  He  testi- 
fied that  after  indictments  had  been  deliver- 
ed into  court  by  the  grand  Jury  he  often 
turned  them  over  to  the  Assistant  Solicitor 
General  for  the  purpose  of  having  bench  war- 
rants issued  on  them.  The  regular  bailiff  of 
the  grand  jury  testified  that  he  never  de- 
livered any  indictments  to  Gilbert,  but  al- 
ways turned  them  over  to  the  clerk  or  his 
deputy.  The  theory  of  the  state  under  this 
testimony  was  that  the  indictment  against 
the  defendant  had  been  returned  into  court 
by  the  regular  bailiff  of  the  grand  Jury  and 
delivered  by  him  to  the  clerk  or  his  de  facto 
deputy,  and  had  then  oome  Into  the  posses- 
sion of  the  Assistant  Solicitor.  The  evidence 
does  not  preclude  a  finding  to  this  effect 
After  bearing  the  evidence,  the  trial  Judge 


overruled  the  plea,  and  bis  decision  Is  as- 
signed by  the  defendant  as  error. 

B.  K.  Overstreet,  for  plaintiff  in  error.    T. 
J.  Evans,  Sol.,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


ROSENBLATT  v.   STATE.    (No.  eTO.) 

(Court  of  Appeals  of  Georgia.    Oct  15,  1907.) 

Criuinal  Law— Plea  ir  Abatement. 

There  was  no  error  in  deciding  adversely 
to  the  plea  in  abatement 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; U.  V.  Whipple,  Judge. 

J.  Rosenblatt  was  convicted  of  the  Illegal 
sale  of  intoxicating  liquor,  and,  from  a  de- 
cision of  the  suiperior  court  adverse  to  him 
on  a  writ  of  certiorari,  be  brings  error.  Af- 
firmed. 

The  defendant  was  Indicted  by  the  grand 
Jury  of  Ben  Hill  county  for  illegally  selling 
liquor.  The  case  was  transferred  for  trial 
to  the  city  court  of  Fitzgerald.  The  defend- 
ant filed  a  plea  in  abatement,  which  alleged, 
among  other  things,  that  the  indictment 
against  him  was  void  because  (1)  the  Jury 
commissioners,  appointed  to  select  the  grand 
Jury  which  found  the  indictment  against  bim, 
did  not  before  entering  upon  their  duties  sub- 
scribe the  oath  required  by  section  814  of  the 
Penal  Code  of  1895 ;  and  (2)  under  the  act 
creating  the  Oordele  circuit  only  the  Judge  of 
the  superior  court  of  Ben  Hill  county  was 
authorized  to  draw  the  grand  Jurors  for  the 
^ring  term,  1907,  of  said  court.  The  evidence 
disclosed  the  fact  that  the  ordinary  adminis- 
tered the  prescribed  oath  to  the  Jury  commis- 
sioners before  they  entered  upon  their  duties, 
but  the  oath  was  not  subscribed  by  them  until 
two  or  three  days  later.  As  to  whether  or 
not  the  subscription  of  the  oath  took  place 
before  or  after  the  final  selection  of  the 
grand  Jury  there  was  some  conflict;  but 
there  was  evidence  from  which  the  court 
could  find  against  the  defendant  as  to  that 
point,  for  two  of  the  Jury  commissioners  testi- 
fied that  "none  of  the  names  of  the  persons 
who  were  finally  selected  as  grand  Jurors 
and  whose  names  were  put  in  the  grand  Jury 
box,  had  been  selected  prior  to  the  time  that 
the  oath  of  Jury  commissioners  was  sub- 
scribed to  by  the  Jury  commissioners,  tlie 
work  done  prior  to  that  time  being  the  work 
of  going  over  the  tax  digest  for  the  purpose 
of  getting  the  names  of  all  the  poll  taxpayers 
of  the  county,  from  which  the  names  of  the 
grand  Jury  were  to  be  selected."  After  hear- 
ing the  evidence,  the  Judge  directed  a  ver- 
dict against  the  plea  in  abatement;  but  the 
assignment  of  error  Is  sufficient  only  to  raise 
the  same  question  as  If  the  Jury  had  found 
the  verdict  without  the  direction.  See  Dick- 
enson V.  Stuts,  120  Ga.  632,  48  S.  B.  173  (1). 
The  case  went  to  trial  on  the  merits,  and  the 
defendant  was  co'^'K^tw^by^SOB^"'® 
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eaae  to  the  Kii>erior  court  by  certiorari ;  and, 
the  dedsloa  of  the  Judge  on  the  return  of 
the  writ  being  adverse  to  him,  he  assigns  this 
decision  as  error. 

B.  W.  Ryman  and  E.  Wall,  for  plaintiff  in 
error.  B.  D.  Graham,  8oL  Oea,  Alex.  J.  Mc- 
Donald, SoL,  and  W.  F.  George,  Sol.  Gen., 
for  the  State. 

POWELL,  J.  (after  stating  the  facts  aa 
above).  The  judgment  of  the  trial  court  over- 
ruling the  certiorari  will  be  afSrmed  for  sev- 
eral reasons.  First  There  having  been  an 
issue  of  fact  as  to  whether  the  Jury  commis- 
sioners drew  the  list  before  or  after  they  sub- 
scribed the  oath,  the  finding  of  the  trial  court 
as  to  that  Is  final.  Further,  If  they  were  not 
de  Jure  ofiBcers,  their  acts  as  de  facto  officers 
were  not  Invalid.  Ledbetter  v.  State  (No. 
685)  58  &  B.  1106.  Also,  '^e  official  acts 
of  an  officer  are  none  the  less  valid  for 
Ilia  omission  to  take  and  file  the  oath,  unless 
in  cases  when  so  q)eclflcally  declared."  PoL 
Code  189S,  |  242.  And,  they  having  actually 
taken  the  oath,  their  subscription  of  it  re- 
lated badi.  McLaln  v.  SUte,  71  Ga.  279; 
Boby  T.  State,  74  Ga.  812. 

While  under  the  act  creating  the  Cordele 
drenit  (Laws  Ga.  1906,  p.  52)  the  Judge  of 
the  superior  court  had  the  power  to  draw  the 
grand  Jury,  this  In  no  wise  Interfered  with 
the  power  of  the  Jury  commlsaloners  under 
the  general  law. 

Judgment  affirmed. 


SUTTON  V.  STATE.    (No.  681.) 
<Ooiirt  of  Appeals  of  Georgia.    Oct  16,  1907.) 

1.  Assault  and  Battebt— DsnHSKS— Abub- 
ivx  Lanquagb. 

Abnsive  language,  without  more,  Is  not  a 
valid  defense  to  a  battery  with  a  large  pistol  sof- 
4eient  in  severity  to  knock  down  and  caase 
anconadommess. 

(Ed.  Note.— For  casea  in  point  see  C!ent  Dig. 
vol.  4,  Assanlt  and  Battery,  |  95.] 

2.  Samb. 

The  aggressor  in  the  use  of  opprobrions 
words  cannot  set  op  as  a  defense  to  a  violent 
battery  with  a  pistol  the  use  of  limllar  words 
provoked  by  bis  own  language. 

[Ed.  Note.— For  cases  in  point,  see  C!ent  Dig. 
vol.  4,  Assault  and  Battery,  i  95.] 

S.  Same— Verdici>— BviDEHC*. 

The  verdict  rendered   wag  the  verdict  re- 
ouired  by  the  undisputed  evidence  and  the  de- 
fendant's statement  considered  separately  or  to- 
gether. 
4.  Samk— New  Tbial. 

Hie  grounds  in  the  motion  for  a  new  trial 
are  utterly  without  merit 
(Syllabus  by  the  Court) 

Error  from  Ciity  (3onrt  of  Sylvester ;  Frank 
Park,  Judge. 

R.  L.  Sutton  was  convicted  of  assault  and 
battery,  and  be  brings  error.    Affirmed. 

Polhlll  &  Foy,  for  plaintiff  in  error.  J.  H. 
Tipton,  for  the  State. 

HILL,  O.  3.    Judgment  affirmed. 


PAULK  T.  STATE.    (No.   744.) 
(Court  of  Appeals  oi  Georgia.    Oct  16,  1907.) 

1.  (3otraT»— Crrv  Coubtb  —  Judges  —  Pblesid- 
INO  in  Othbb  Coubts. 

The  city  court  of  Baxley  is  a  conatitntion- 
«1  city  coort,  and  the  judge  of  said  court  is  ao- 
thorizied  nnder  the  Constitntion  of  1877  to  pre- 
side in  the  superior  court  of  Appling  ooonty  in 
any  case  where  the  judge  of  the  latter  coart  is 
disqualified,  and,  when  presiding  in  said  court 
in  the  triai  of  such  disqualified  caae,  "becomes 
the  impersonation  of  the  superior  court  for  that 
case." 

2.  Larceny— iNSTBUcnoNS— Requests. 

On  the  trial  of  an  indictment  for  the  offense 
of  hog  stealing,  where  the  issue  of  fact  was  as  to 
the  intention  of  the  defendant  it  being  contend- 
ed by  the  defendant  that  his  intent  was  not  to 
steal  the  hog  in  question,  bat  to  wound  and  kill 
it  it  was  error  in  the  presiding  judge  to  refuse 
a  written  request  timely  made  and  pertinent  to 
this  issue. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Larceny,  M  191,  192.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Oiurt,  Applins  Coion- 
ty;   J.  H.  Thomas,  Judge. 

Greorge  Paulk  was  convicted  of  larceny, 
and  he  brings  oror.    Beversed. 

W.  W.  Bennett,  for  plaintiff  In  error.  John 
W.  Bennett,  SoL  Gen.,  and  W.  W.  Lambdln. 
for  the  State. 

HILL,  C.  J.  Plaintiff  In  error  was  convicted 
of  the  offense  of  simple  larceny  In  tbe  su- 
perior court  of  Appling  county.  Tbe  judge 
of  the  superior  court  of  said  county  was  dis- 
qualified to  try  the  case,  and  the  Judge  of  tlie 
city  court  of  Baxley  presided  on  the  trial 
The  defendant  moved  for  a  new  trial,  wlilch 
was  overruled,  and  he  excepted. 

1.  The  first  question  made  is  whether  tbe 
judge  of  the  city  court  of  Baxley  had  the 
right  under  the  Constitntion  of  1877,  to  pre- 
side in  said  case.  It  was  admitted  that  the 
judge  of  the  superior  court  of  that  county 
was  disqualified.  The  Oinstltutlon  of  1877 
(article  6,  |  5)  provides  as  follows :  "In  any 
county  in  which  there  is  or  hereafter  may  be 
a  city  court,  the  judge  of  said  court  and  of 
the  superior  court  may  preside  in  the  courts 
of  each  other,  In  cases  where  the  Judge  of 
either  Is  disqualified."  This  provision  of  the 
Constitution  has  been  decided  by  the  Su- 
preme C!ourt  to  apply  only  to  constitutional 
city  courta  The  fact  that  the  city  court  has 
only  jurisdiction  to  try  misdemeanor  cashes 
does  not  affect  the  constitutional  right  of  a 
judge  of  a  constitutional  city  court  from  pre- 
siding in  the  superior  court  in  a  felony  case 
where  the  judge  of  the  latter  court  is  dia- 
quallfied.  Aa  to  the  disqualified  case  In  the 
superior  court,  the  Judge  of  the  city  coort  is 
Invested  with  all  the  power  and  antbority 
of  the  judge  of  the  superior  court  In  the 
language  of  Mr.  Justice  Jackson  in  the  North- 
western Mutual  Life  Ins.  0>.  t.  Wilcoxon,  64 
Ga.  566:  "He  becomes  the  Impersonation  of 
the  superior  court  for  that  case  daring  the 
term."    Tbe  ci^  court  ol^  Baxl<7  has  been 
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decided  by  the  Suifreme  Court  to  be  a  con- 
Btltatlonal  city  conrt.  Bellera  et  al.  t.  Mann, 
113  6a.  643  (1),  39  S.  B.  11 ;  Heard  T.  State, 
113  Ga.  444,  39  S.  E.  118 ;  Ivy  v.  State,  112 
Ga.  180,  37  S.  E.  398;  Acts  1897,  p.  420. 

2.  The  next  ground  of  error  Insisted  upon 
Is  that  the  conrt  erred  in  refusing  to  give  the 
following  written  Instruction  to  the  Jury: 
"Gentlemen  of  the  jury.  If  yon  find  from  the 
evidence  in  this  case  that  this  defendant,  in 
company  with  the  other  defendant,  with  a 
s:an  shot  and  wounded  the  hog  In  question 
without  any  Intention  of  stealing  It,  and  then 
with  a  club  beat  the  hog  to  death  and  threw 
It  into  the  water  of  a  river  swamp,  without 
any  intention  of  stealing  it,  and  without  con- 
verting It  to  their  own  use,  but  simply  killed 
It  and  left  it  there  to  rot,  that  then,  and  in 
that  event,  be  would  not  be  guilty  of  the 
offense  of  simple  larceny,  as  charged  in  this 
Indictment."  Under  the  evidence,  there  was 
no  question  that  the  defendant  and  his  code- 
fendant  did  kill  and  drag  the  hog  of  the 
prosecutor  described  In  the  indictment  from 
the  place  where  they  killed  it  and  hid  it  be- 
hind a  log  in  the  shallow  water  of  the  lake 
Bwamp.  The  material  question  was  as  to 
their  Intention.  Did  they  intend  to  steal  the 
bog,  or  did  they  Intend  .wantonly  and  ma- 
liciously to  malm  and  kill  the  hog?  The 
learned  Judge  charged  the  Jury  the  general 
elements  constituting  the  offense  of  simple 
larceny  as  applicable  to  the  facts  of  the  case, 
and  as  contended  for  by  the  state.  He  failed 
to  charge  the  contention  of  the  defendant 
that  the  Jury  would  not  be  authorized  to  con- 
vict if  the  Intention  of  the  defendant  was  not 
to  commit  the  crime  of  larceny,  but  some  oth- 
er offense  not  set  out  in  the  indictment.  We 
think  this  was  error,  and  that  the  above  re- 
quest was  pertinent  to  the  Issue  and  conten- 
tions as  made  by  the  evldoice,  and  should 
have  been  submitted  to  the  Jury.  For  this 
reason  alone,  we  are  constrained  to  grant  a 
new  trial. 

Judgment  reversed. 


PAtTLK  V.  STATE.    (No.  748.) 
(Court  of  Appeals  of  Georgia.    Oct  16,  1907.) 

1.  CouBTs— Crrr   Cotjbts— Judges— Tbial  of 
Cases  in  Otexb  Coubts. 

The  judge  of  tlie  city  conrt  of  Bazley  was 
qualified  under  the  Constitution  of  1877  to  pre- 
side in  the  superior  court  and  try  this  case ;  the 
judge  of  the  latter  court  being  disqualified. 
Const  1877,  art.  6,  J  5 :  Panlk  v.  State  (No. 
744,  Court  of  Appeals  of  Georgia)  S8  8.  E.  1108. 

2.  JUBT  —  DlsqUAUnCATION  —  SSBVIOB     ON 

Fbiob  3wi. 

It  is  no  eanae  of  challenge  to  the  amy  that 
12  of  the  48  Jaron  constituting  the  array  had 
Just  served  as  a  Jury  on  the  trial  of  another  per- 
son jointly  Indicted  with  the  defendant  in 
which  a  verdict  of  guilty  was  rendered,  and  that 
the  witnesses  and  evidence  in  the  present  case 
would  be  tlie  same  as  in  tlie  former.    Such  cause 


of  challenge  was  not  good  against  the  panel, 
but  would  have  been  available  only  by  chal- 
lenges to  the  polls.  Schnell  v.  State,  92  Oa. 
459,  17  S.  E.  96(8. 

8.  Criminal  Law— Instbuotions— Rbqubsts. 
The  written  requests  to  cliarge  on  the  issue 
made  by  the  facta  proved  as  to  whether  the 
specific  intent  of  the  defendant  was  to  commit 
the  offense  of  larceny,  or  some  other  offense,  was 
fully  covered  by  the  charge  of  the  conrt  on  that 
subject 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di» 
vol  14,  Criminal  Law,  S  2011.] 

4.  Saicb— Vebdioi. 

No  error  of  law  was  committed,  and  the 
verdict  is  supported  by  the  evidence. 
(Syllabus  by  the  Cionrt) 

Error  from  Superior  Court,  Appling  0>un- 
ty;   J.  H.  Thomas,  Judge. 

Will  Paulk  vras  convicted  of  larceny,  and 
he  brings  error.    Affirmed. 

W.  W.  Bennett  for  plaintiff  In  error. 
John  W.  Bennett,  Sol.  Ooi.,  and  W.  W. 
Lambdin,  for  the  State. 

HILL,  0,  J.    Judgment  afllrmed. 


SHELL  V.    STATE.    (No.  762.) 
(Court  of  Appeals  of  Georgia.    Oct  16,  1907.) 

Cbiminal  Law. 

Owing  to  the  nature  of  the  charge  against 
the  defendknt,  and  of  the  testimony  in  the  rec- 
ord, we  shall  make  no  report  of  the  facts.  We 
have,  however,  made  a  careful  study  of  the 
assignments  of  error,  but  find  nothing  requiring 
Uie  grant  of  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  City  (Jourt  of  Carrollton;  W. 
O.  Hodnett,  Judge. 

Jim  Shell  was  convicted  of  an  offense,  and 
he  brings  error.    Affirmed. 

Beall  &  Adamson  and  Griffith,  Weatherby 
&  Mathews,  for  plaintiff  in  error.  G.  B. 
Roop  and  B.  Holderness,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


GATES  V.   STATE.    (No.   717.) 
(Conrt  of  Appeals  of  Cteorgia.    Oct  16,  1907.) 

Cbiminal  Law  —  Evidence  —  Nbw   Tbial  — 

Nbwlt  Discovxbeo  Testimony. 

The  evidence  authorized  the  conviction. 
The  trial  judge  did  not  abuse  his  discretion  in 
overruling  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  testimony. 

(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  LaOrange ;  Frank 
Harwell,  Judge. 

Limus  Gates  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

E.  T.  Moon,  for  plaintiff  in  error.  Hairy 
Reeves,  for  the  State. 

POWELL,  J.    Jndgmrat  affirmed. 
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McAllister  t.  state.  (No.  no.) 

(Court  of  Appeals  of  Georgia.    Oct  15,  1907.) 

IxsicTiisHT -Thus  Bili.— SieHraa. 

That  tlie  foreman  of  a  grand  ]ar7  did  not  sign 
the  entry  of  true  bill  on  an  Indictment  Is  no  ground 
tor  a  motion  In  arrest  of  Judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL 
tt.  Indictment  and  Information,  i  139.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bartow  County; 
A.  \V.  Fite,  Judge. 

John  McAllister  was  convicted  of  a  misde- 
meanor, and  he  brings  error.    Affirmed. 

Jas.  B.  Conyers,  for  plaintiff  in  error.  Sam 
P.  Maddoz,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  After  his  conviction  for  the 
offense  of  a  misdemeanor,  the  defendant  made  a 
motion  in  arrest  of  judgment.  His  motion  was 
overruled,  and  he  excepts  to  this  jud^ent 

The  motion  in  arrest  of  judgment  is  predicat- 
ed upon  the  fact  that  the  indictment  was  not 
signed  by  the  foreman  of  the  grand  jury.  In 
Barlow  v.  State,  127  Ga.  62,  56  8.  E.  131,  Judge 
Lumpkin  remarlss  that  the  proper  practice  is 
for  the  foreman  of  the  grand  }ury  to  sign  a  find- 
ing of  true  bill  on  the  back  of  the  indictment, 
and  this  is  the  universally  recognized  practice. 
But  there  is  no  jxisitive  law  requiring  that  the 
foreman  of  the  grand  jury  shall  sign  the  finding 
at  all.  It  was  not  required  at  common  law.  It 
it  be  indispensable  that  the  foreman  shall  sign 
it.  the  defect  arisint;  from  failure  to  sign  is  at 
least  not  ground  for  a  motion  in  arrest  of  judg- 
ment. That  has  been  definitely  decided  in  Mc- 
Guffie  T.  State,  17  Ga.  510.  In  Hughes  v.  State, 
76  Ga.  40,  the  same  question  was  before  the 
court,  and  it  was  held  that :  "All  exceptions 
which  go  merely  to  the  form  of  the  indictment 
shall  be  made  before  trial,  and  no  motion  in  ar- 
rest of  judgment  shall  be  sustained  for  any  mat- 
ter not  affecting  the  real  merits  of  the  offense 
charged  in  the  indictment.  If  a  plea  in  abate- 
ment had  been  filed,  it  might  be  that  the  state 
would  have  shown  from  the  minutes  of  the  court 
the  finding  of  the  grand  jury."  The  court  there- 
fore committed  no  error  in  refusing  to  arrest 
the  judgment. 

Judgment  affirmed. 


McAllister  y,  state.  (No.  709.) 

(Coart  of  Appeals  of  Georgia.    Oct  16,  1907.) 

CBnoxAL  Law— CoitrassioKS— Wkioht. 

The  confession  not  being  plenary,  and  not  being 
connected  with  the  specific  act  which  was  the  basts 
of  the  criminal  offense  charged,  the  conviction  of 
the  defendant  was  not  authorized  by  the  evidence. 
[Ed.  Note— For  casse  in  point,  see  Cent.  Dig.  vol. 
14,   Criminal  Law,   H  1227-1229;  vol.   1,   Adultery,    i{ 

n-ss.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Bartow  County; 
A.  W.  rite,  Judge. 

John  McAllister  was  convicted  of  adultery, 
and  he  brings  error.    Reversed. 

Jas.  B.  Ck>nyers,  for  plaintiff  in  error.  Sam 
P.  Maddox,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant,  John  McAllis- 
ter, was  indicted  and  convicted  for  the  offense 
of  adultery  and  fornication  and  excepts  to  the 
overruling  of  his  motion  for  a  new  trial.  The 
only  question  presented  by  the  record  is  whether 
the  verdict  is  contrary  to  law,  in  that  the  evi- 
dence is  insufficient  to  support  it. 

This  court  is  especially  reluctant  to  interfere 
with  the  verdict  of  a  jury,  and  for  that  reason 
we  have  carefully  scrutinized  the  record  to  as- 
certain if  in  any  view  of  the  case  the  verdict 
of  the  jury  can  be  supported  by  law.  The  evi- 
dence for  the  state,  in  brief,  was  that  one  wit- 
ness saw  the  defendant  running  after  the  mar- 
"*"*  "^oman  with  whom  the  intercourse  is  alleg- 


ed to  have  taken  idace  and  slapping  her  on  the 
rump.  .Another  witness  at  another  time  saw 
the  defendant  kiss  the  female  in  question.  The 
state  then  produced  the  following  statement 
made  by  the  defendant  to  another  witness :  "The 
defendant  told  me  that  he  did  it  to  [the  woman 
in  question]  whenever  he  wanted  to  do  it"  An- 
other witness  detailing  this  same  conversation 
said  that  the  defendant  said  that  he  did  it  to  her 
one  time.  This  was  'all  the  evidence  in  behalf 
of  the  state.  The  defendant  stated  that  he  bad 
never  had  intercourse  with  the  female  in  ques- 
tion, and  she  testified  to  the  same  effect  A  con- 
fession corroborated  will  authorize  conviction  of 
a  criminal  offense ;  the  amount  of  corroboration 
being  solely  for  the  jury.  The  error  of  the  trial 
judge  in  this  case  grew  out  of  his  failure  to 
recognize  the  distinction  between  a  confession 
incomplete  and  a  plenary  confession.  We  think 
that  the  circnmstance  that  a  gentleman  lioarder 
was  seen  familiarly  slapping  the  rump  of  his 
landlady,  who  was  a  married  woman,  and  the 
further  circumstance  that  he  was  seen  holdinj; 
her  by  the  chin  and  kissing  her,  would  afford 
strong  corroborative  testimony  of  a  plenary  and 
specific  confession  of  sexual  intercourse.  But 
the  witnesses  for  the  state  as  to  the  confession 
did  not  detail  a  statement  by  the  defendant 
which  would  authorize  a  conviction,  even  if  the 
law  permitted  convictions  by  confessions  ancor- 
roborated.  From  this  statement,  denominated  a 
confession,  it  does  not  appear  tliat  the  inter- 
course took  place  in  Bartow  county,  nor  tliat 
it  was  within  two  years  prior  to  the  finding  of 
the  indictment  nor  is  there  any  circumstance  to 
connect  it  with  the  facts  upon  which  the  state 
relied   for  corroboration. 

Clark,  in  his  work  on  Criminal  Procedure 
(page  632),  lays  the  rule  down  thus:  "An  ex- 
trajudicial confession,  in  order  to  warrant  a 
conviction,  must  be  corrolwrated  by  other  evi- 
dence tending  to  prove  the  oorpns  delicti."  Whar- 
ton, after  stating  the  conditions  npon  which 
voluntary  confessions  are  admissible,  says: 
"While  voluntary  confessions  of  specific  charges 
or  of  inculpatory  facts  are  always  admissible 
under  conditions  above  stated,  they  cannot  sus- 
tain a  conviction  unless  there  be  corroborative 
?roof  of  the  corpus  delicti."  Whart  Op.  Ev.  632. 
n  1  Greenleaf  on  Evidence,  I  217,  in  discuss- 
ing the  question  whether  extrajudicial  confes- 
sions, uncorroborated  by  any  other  proof  of  the 
corpus  delicti,  are  sufficient  to  support  a  convic- 
tion, the  learned  author  says:  '^n  each  of  the 
English  cases  nsually  cited  in  favor  of  the  suf- 
ficiency of  this  evidence,  there  was  some  oMrrob- 
orative  circumstance.  In  the  United  States 
the  prisoner's  confession,  when  the  corpos  delic- 
ti is  not  otherwise  proved,  lias  been  held  insuffi- 
cient for  bis  conviction:  and  this  opinion  cer- 
tainly best  accords  with  the  hnmanity  of  the 
Criminal  C!o<Je.  and  with  the  great  degree  of 
caution  applied  in  receiving  and  weighing  evi- 
dence of  confessions  in  other  cases,  and  it  seems 
countenanced  by  approved  writers  upon  this 
branch  of  the  law."  In  People  t.  Badgley,  16 
Wend.  (N.  T.)  68,  it  was  held:  "Evidence  of 
confession  alone,  unsupported  by  corroborating 
facts  and  circumstances,  is  not  sufficient  to  con- 
vict There  must  be  proof  aliunde  of  the  corpus 
delicti,  although  such  proof  need  not  be  con- 
clusive." In  Stringfellow  v.  State,  26  Mis. 
157,  59  Am.  Dec.  247,  it  was  held :  "In  capital 
felonies,    the    extrajudicial    confessions    of    the 

grisoner,  where  the  corpus  delicti  is  not  proven 
y  independent  testimony,  are  insufficient  to 
warrant  a  conviction  of  the  accused."  In  John- 
son V.  State,  59  Ala.  37,  following  Matthews  v. 
State,  55  Ala.  187,  it  was  held:  "An  extraju- 
dicial confession,  not  corroborated  by  independ- 
ent evidence  of  the  corpus  delicti,  will  support 
a  conviction  of  a  felony."  In  Kentucky,  as  in 
Georgia,  this  principle  is  embodied  in  the  stat- 
utory law  of  the  state.  (Xinningham  v.  Com_ 
9  Biish,  149.  This  seems  to  be  true  in  Iowa. 
State  V.  Feltea.  51  Iowa,  501.  1  N.  W.  755.  In 
U.  S.  V.  Mayfield  (C.  C.)  59  Fed.  118,  Boarman. 
J.,  said:    'before  a  conviction  is  jastified,  the 
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government  should  be  required  to  establiah  tb« 
corpus  delicti  by  some  degree  of  circumstantial 
or  other  evidence  independent  of  the  defendant's 
extrajudicial  confessions."  In  Priest  v.  State, 
10  Neb.  394,  6  N.  W.  468,  the  rale  was  laid 
down  thiB  way:  "A  confession  is  not  sufficient 
evidence  of  the  corpus  delicti.  There  must  be 
other  evidence  that  a  crime  has  actually  been 
committed,  the  confession  being  used  to  connect 
the  accused  with  the  crime." 

We  think,  therefore,  that  the  verdict,  for  lack 
of  evidence,  is  contrary  to  law,  and  that  a  new 
trial  ought  to  have  been  granted. 

Judgment  reversed. 


TOMPKINS  V.  STATE.    (No.  761.) 
(Court  of  Appeals  of  Georgia.    Oct.  14,  1007.) 
InTOXICATINO    LiQUOBS  — "WBONGFtJI,    Sauc  — 

Pbesumptionb. 

In  the  absence  of  evidence  to  the  contrary, 
it  may  be  inferred  that  a  liquor  called  for  and 
delivered  and  paid  for  as  whisky  is  whisky,  and 
therefore  an  intoxicating  liquor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  {  275;  vol.  li, 
Criminal  Law,  §  716.1 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Newnan;  A.  D. 
Freeman,  Judge. 

Lee  Tompkins  was  convicted  of  the  Illegal 
sale  of  intoxicating  Uquors,  and  he  brings  er- 
ror.   AfiBrmed. 

Robert  Orr,  for  plaintiff  in  error.  W.  L. 
Stall  IngB,  for  the  State. 

RUSSELL,  J.  The  plaintiff  In  error  was 
Indicted  for  the  offense  of  selling  whisky  and 
convicted.  The  sp(>clflc  words  of  the  charge 
■were,  "did  unlawfully  sell  and  barter  for 
valuable  consideration  alcoholic,  spirituous, 
malt  and  intoxicating  liquors  and  intoxicat- 
ing bitters  and  beer  and  wine." 

No  complaint  is  made  of  any  error  In  the 
admission  or  rejection  of  evidence  or  In  the 
charge  of  the  court.  Only  one  question  is 
raised  by  the  record:  Is  the  evidence  suffi- 
cient to  support  the  verdict?  There  can  be 
but  one  answer  to  the  question.  The  evi- 
dence was  ample,  the  one  witness  testified 
in  the  case.  This  witness  testified  that  he 
bought  25  cents  worth  of  rye  whisky  from 
the  defendant,  Tompkins,  for  each  in  Coweta 
county  and  within  two  years  immediately 
preceding  the  return  of  the  Indictment  (De- 
cember 31,  1906).  It  is  immaterial  that  the 
sole  witness  for  the  state  testified  that  be  told 
defendant  that  he  wanted  whisky,  and  tbnt 
the  defendant  stated  that  he  could  get  It  for 
blm,  because  It  is  undisputed  that  the  witness 
saw  defendant  himself  and  not  another,  pour 
the  liquid  out  of  a  quart  bottle  into  a  beer 
bottle,  which  was  delivered  to  the  purchaser. 
It  l8  Immaterial  that  the  witness  testified 
that  he  did  not  drink  any  of  the  whisky. 
Tbe  fact  that  the  witness  swore  that  it  smell- 
ed  like  rye  whisky  might  be  corroborative 
of  the  already  existent  testimony  that  the 
fluid  was  whisky,  but  under  tbe  Indictment 
it  was  not  material  for  the  state  to  show 
that  the  intoxicating  liquor  sold  was  rye 
whisky.    It  was  enough  if  it  was  made  to 


appear  beyond  a  reasonable  doubt  that  the 
defendant  sold  whisky.  The  court  would 
take  kn()wledge  of  the  fact  that  all  whisky 
Is  Intoxicating,  and  proof  of  sale  of  whisky 
would  conform  with  the  allegation  that  alco- 
holic, spirituous,  and  Intoxicating  liquors 
were  sold  by  the  defendant.  The  Jury  may 
infer  that  a  liquor  Is  Intoxicating  from  Its  ef- 
fect when  drunk.  Much  more  can  they  infer 
that  a  liquid,  though  not  imbibed,  is  whisky 
where  tbe  purchaser  plainly  asks  for  whisky, 
and  the  seller  furnishes  It  in  compliance  with 
his  request. 

The  writ  of  error  is  entirely  without  merit. 

Judgment  affirmed. 


HARWELL  V.   STATE.    (No.  631.) 
((3ourt  of  Appeals  of  Georgia.    Oct.  14,  1907.) 

1.  Masteb     and     Servant  —   Fraudulent 
•   BREACir  OF  Contract— Fraudcxent  Intent 

— Rebuttal.   ■ 

The  presumption  of  fraudulent  intent  aris- 
ing under  the  labor  contract  law  of  1903  (Acts 
1903,  p.  90)  is  not  rebutted  as  to  one  who  ob- 
tains advances  on  the  faith  of  his  contract  for 
services  to  be  performed  at  a  future  time,  and 
who  does  not  enter  upon  such  service,  by  re- 
payment of  the  advance,  unless  such  payment  be 
made  on  or  before  the  date  fixed  by  tne  contract 
for  the  commencement  of  such  labor  or  service. 

2.  Criminal  Law— Tbial— Instructions— In - 
applicabiutt  to  Evidence. 

A  charge  not  applicable  to  the  evidence, 
or  without  evidence  to  support  it,  is  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |§  1924,  1980,  1981.] 

3.  Master  and  Servant  —  Fbaudttlent 
Breach  of  Contbact— Criminal  Prosecu- 
tions—Defenses— Instructions. 

Under  the  decision  of  the  Supreme  Court 
in  Howard  v.  State,  126  Ga.  S38,  55  S.  E.  239, 
the  court  should  have  charged  the  jury  that  if 
it  appeared  from  the  evidence  that  the  accused 
was  a  minor,  and  that  the  failure  on  his  part 
to  perform  the  services  required  under  the  con- 
tract was  due  to  parental  intei-ference  and  con- 
trol, that  the  presumption  of  fraudulent  in- 
tent, arising  from  the  fact  that  the  money  was 
procured  on  the  faith  of  the  contract,  and  the 
service  not  rendered,  or  tbe  money  returned, 
would  be  rebutted,  and  the  defendant  could  not 
be  convicted.  The  failure  to  so  instruct  the  jury 
requires  the  grant  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Monttcello;  A. 
S.  Thnrman,  Judge. 

Earnest  Harwell,  alias  Isaac,  was  convicted 
of  swindling,  and  he  brings  error.    Reversed. 

A.  Y.  Clement,  for  plaintiff  in  error.  Doyle 
Campbell,  for  the  State. 

RUSSELL,  J,  The  defendant  was  Indicted 
for  the  offense  of  misdemeanor,  cheating  and 
swindling  by  procuring  $20  from  one  M.  Ben- 
ton, by  means  of  a  contract  with  said  Ben- 
ton to  work  as  a  farm  laborer ;  this  sum,  as 
alleged,  having  been  fraudulently  procured 
after  the  contract  Before  trial  the  defend- 
ant demurred  to  the  indictment,  both  gen- 
erally and  specially.  The  court  overruled 
the  demurrer,  and  exceptions  were  taken 
pendente  lite.  The  grounds  of  the  demurrer 
were  as  follows:     "(1)  Because  said  Indict- 
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ment  tn  tbe  matters  tberein  contained  Ib  In- 
sufficient In  law,  and  be  ougbt  not  to  be  re- 
quired to  answer  same.  (2)  Because  the  al- 
legations In  said  Indictment  are  too  vague, 
indefinite,  and  uncertain.  (3)  Because  said 
Indictment  in  tbe  averments  tberein  contain- 
ed does  not  cbarge  any  offense  under  tbe  law. 
(4)  Demurring  specially,  defendant  says  It 
appears  from  tbe  face  of  said  indictment 
that  the  time  has  not  expired  In  which  said 
serrloe  was  to  be  performed,  and  that  under 
the  statute  he  has  the  right  and  privilege  of 
returning  the  money  with  interest  thereon 
at  any  time  before  tbe  expiration  of  tbe  year 
1907,  and  that  it  cannot  be  legally  presumed 
that  he  will  not  return  tbe  money  with  In- 
terest thereon  before  the  expiration  of  said 
period,  and  for  this  reason  said  indictment  Is 
premature  and  invalid.  (5)  Specially,  be- 
cause said  Indictment  does  not  allege  that 
said  contract  was  in  writing,  nor  does  it  al- 
lege that  defendant  was  contracted  with  as 
an  'overseer,'  but  negatives  that  implication 
that  be  was  'to  work  as  a  farm  laborer  for 
one  year,  beginning  January  1,  1907,'  said  in- 
dictment shows  upon  its  face  that  the  alleged 
contract  was  void,  illegal,  contrary  to  public 
policy  and  the  statute  of  frauds,  and  was 
not  binding,,  for  the  reason  that  it  appears 
that  said  contract  was  'not  to  be  performed 
within  one  year  from  the  making  thereof,' 
and  that  said  contract  was  made  December 
28,  1906,  and  that  the  term  of  service  was 
for  'one  year  beginning  January  1,  1907.' 
Defendant  says  that  the  said  Indictment 
shows  that  the  alleged  contract  was  'not  to 
be  performed  within  one  year  from  the  mak- 
ing thereof.'  It  Is  essential  to  the  validity 
of  said  Indictment  that  the  alleged  contract 
was  in  writing,  or  that  the  alleged  contract 
was  made  with  defendant  as  overseer,  and  In 
the  absence  of  both  of  these  essential  aver- 
ments it  is  apparent  that  the  alleged  contract 
was  void  and  illegal,  and  therefore  said  in- 
dictment Is  Invalid  and  sets  forth  no  offense 
against  defendant.  (6)  Specially,  bec^ause 
said  indictment  is  fatally  defective,  in  that 
It  fails  to  allege  when  said  service  is  to  be 
performed,  or  within  what  particular  period 
it  was  to  be  performed.  It  should  allege  not 
only  when  said  service  was  to  'begin,'  but 
when  it  was  to  end." 

Upon  tbe  trial  the  defendant  was  convict- 
ed. He  made  a  motion  for  new  trial,  and 
now  excepts  to  the  order  overruling  his  mo- 
tion. In  tbe  motion  for  new  trial,  in  addi- 
tion to  the  general  grounds,  it  is  insisted: 
(4)  That  the  court  erred  in  admitting  tbe  al- 
leged written  contract  between  the  defendant 
and  prosecutor,  which  contract  was  as  fol- 
lows :  "Monticello.  Ga.,  12,  27,  1906.  I,  fear- 
nest  Harwell,  of  Jasper  county,  Ga.,  formerly 
of  Morgan  county,  Ga.,  in  consideration  of 
$20.00  advanced  to  me  by  M.  Benton  of  Jas- 
per county,  Ga.,  do  contract  and  agree  to 
work  for  the  said  M.  Benton  for  the  year 
1907,  do  any  and  all  kinds  of  farm  work  that 
may  be  required  of  me  by  tbe  said  Benton  or 
bis  agent.    M.  Benton  agrees  to  pay  the  said 


Earnest  Harwell  110.00  per  month  and  <»ie- 
balf  of  every  Saturday.  Earnest  Harwell 
agrees  to  work  Saturday  evening  when  called 
on  and  is  to  receive  2S  cts.  extra  for  said  ex- 
tra work.  Isaab  Byrd  signs  the  above  con- 
tract for  security  for  the  $200.00  advanced. 

bU 
[Signed]    Earnest  Harwell.    Isaah  X  Byrd. 

mark. 

hli 
M.  Benton.    Witness  to  contract:    Isaah  X 

mark. 

Byrd."  In  tbe  fifth  ground  tt  is  insisted  that 
the  court  erred  In  permitting  the  fiolicitor  to 
ask  the  witness  Allle  Isaac,  over  defendant's 
objection  that  the  questions  and  answers 
were  irrelevant,  immaterial,  and  inadmissi- 
ble: "How  old  are  you?  How  old  were  you 
when  you  were  married?  How  long  had  you 
been  married  when  the  defendant  was  bom?" 
In  the  sixth  ground  of  the  motion.  It  is  al- 
leged that  the  Judge  erred  In  charging  the 
Jury  as  follows:  "If  you  believe  from  the 
evidence  that  defendant  had  a  good  and  suffi- 
cient reason  for  not  performing  the  services 
or  returning  tbe  money  advanced  under  said 
contract,  if  you  find  there  was  a  contract 
then  you  would  be  authorized  to  acquit  him ; 
but  if  you  believe  from  the  evidence  or  the 
statement  of  the  accused  that  he  entered  into 
said  contract  with  tbe  Intent  of  procuring 
tbe  money  and  not  performing  the  service, 
and  that  he  did  not  have  a  good  and  bona 
fide  reason  for  nonperformance,  and  that  the 
reason  he  offers  is  a  mere  excuse  for  the  pur- 
pose of  escaping  punishment,  then  you  would 
be  authorized  to  convict."  The  seventb  and 
eighth  grounds  complain  of  refusals  of  the 
Judge  to  charge  certain  requests  submitted  by 
defendant's  counsel.  The  ninth  ground  in- 
sists that  the  court  eliminated  from  the  jury 
as  an  element  of  good  faith  on  the  part  of 
the  defendant,  and  as  a  defense,  the  evidence 
that  the  defendant  gave  a  security  on  the 
contract  by  an  additional  charge  delivered  to 
tbe  Jury  after  they  bad  started  to  the  jury 
room  to  consider  their  verdict,  and  it  is  in- 
sisted that  the  additional  cbarge  at  tbe  time 
and  under  the  circumstances  and  in  the  man- 
ner given  was  hurtful  to  defendant.  The 
tenth  ground  of  the  motion  Insisted  that  tbe 
Judge  erred  in  charging  the  Jury  that:  "If 
the  defendant  bad  made  a  false  representa- 
tion as  to  his  age,  and  this  fact  might  be 
looked  to  by  the  Jury  in  ascertaining  the  in- 
tention of  tbe  defendant  at  the  time."  The 
eleventh  ground  of  the  motion  assigns  error 
In  that  the  judge  failed  to  Instruct  the  Jury 
upon  the  subject  of  circumstantial  evidence. 

It  is  unnecessary  to  rehearse  the  evidence. 
The  evidence  in  behalf  of  the  state  was  suffi- 
cient to  authorize  the  verdict  of  guilty,  and 
there  was  no  error  in  overruling  the  motion 
for  new  trial,  unless  the  rules  and  instruc- 
tions complained  of  were,  for  the  reasons  as- 
signed, erroneous. 

1.  We  think  the  court  properly  overruled 
the  demurrer.  It  Is  necessary  for  the  period 
of  time  within  which  the  money  may  be  re- 
turned to  have  expired  in  ord»  that  the 
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legal  presumption  may  arise  that  the  defend- 
ant Intended  to  defraud,  or  that  he  does  not 
intend  to  return  the  money  advanced  with 
interest  thereon.  The  contract  referred  to 
in  the  act  of  1903  Is  not  one  for  the  repay- 
ment of  money,  but  to  perform  service.  Nor 
"was  the  indictment  demurrable.  In  that  It 
appeared  that  the  contract  was  made  Decem- 
ber 28,  1906,  and  the  term  of  service  was 
for  one  year  beginning  January  1,  1907,  be- 
cause contrary  to  the  statute  of  frauds.  It 
^vas  unnecessary  to  state  In  the  Indictment 
that  the  contract  was  in  writing.  It  would 
be  presumed  to  be  In  writing  unless  the 
contrary  appears.  And  by  the  language  used 
in  the  indictment,  "did  contract  with  one, 
M.  Benton,"  and  "after  having  so  contracted 
procured,"  etc.,  applying  the  language  of 
the  act,  it  could  only  be  understood  that  the 
contract  was  In  writing.  Nor  was  the  In- 
dictment demurrable  upon  the  ground  that 
it  failed  to  allege  when  the  service  was  to 
be  performed.  It  is  undoubtedly  true  that 
indictments  brought  under  this  act  must  al- 
lege when  the  service  is  to  be  performed  or 
within  what  particular  period  it  was  to  be 
performed,  but  there  was  nothing  vague  or 
doubtful  In  the  statement  of  the  Indictment 
that  the  service  was  for  the  period  of  "one 
year,  beginning  January  1, 1907."  This  would 
necessarily  mean  from  January  1,  1907,  to 
December  31,  1907,  Inclusive. 

2.  Our  ruling  on  the  fifth  ground  of  the 
demurrer  disposes  of  the  fourth  ground  of 
the  motion  for  new  trial.  If  the  language 
of  the  act  requires  that  the  word  "con- 
tract" be  considered  as  referring  to  a  writ- 
ing, then  not  only  was  there  no  error  in  ad- 
mitting the  writing  to  which  objection  was 
made  in  the  fourth  ground,  but  the  state's 
case  would  have  failed  unless  the  contents 
of  the  contract  had  been  proved,  and  the 
writing  itself  is  the  best  proof  of  what  it 
oontains.  Thp  fact  that  Isaah  Byrd  was  se- 
curl^  on  the  contract,  and  that  the  contract 
showed  credit  indorsed  thereon,  would  not 
affect  the  admlseibiUty  of  the  evidence  as 
showing  «  contract  to  have  been  made  be- 
tween the  defendant  and  the  prosecutor.  It 
might  affect  the  result  of  the  trial. 

3.  We  find  no  error  In  the  charge  com- 
plained of  in  the  sixth  ground.  The  objec- 
tion made  to  it  was  that  it  Intimated  an 
opinion;  that  the  reason  offered  -by  the  de- 
fendant for  nonperformance  was  not  a  good 
and  bona  fide  reason,  and  tended  to  discredit 
the  defense  set  up  by  the  defendant  It  is 
plain  that  all  that  the  Judge  said  as  to  the 
defense  being  a  mere  excuse  for  the  pur- 
pose of  escaping  punishment,  or  that  it  was 
not  a  good  and  bona  fide  reason  for  not  per- 
forming the  contract.  Is  qualified,  limited, 
and  controlled  by  the  words  "if  you  believe 
from  the  evidence." 

4.  l^e  charge  requested  in  the  seventh 
ground  Is  a  correct  presentation  of  principles 
applicable  to  the  cause  on  trial,  and  should 
have  been  presented  to  the  Jury.  But  the 
Judge  is  not  required  to  present  the  charge 


In  the  verbiage  or  connection  of  the  request. 
His  Instruction  to  the  Jury  i^on  each  of  the 
subjects  contained  in  the  request  being  clear, 
full,  and  explicit,  there  was  no  error  in  not 
presenting  the  request  in  its  exact  language. 

5.  The  judge  properly  refused  to  charge 
that :  "If  the  Jury  believe  from  the  evidence 
that  M.  Benton  took  Isaah  Byrd  as  security 
on  said  contract,  and  that  he  looked  to  Isaah 
Byrd  for  the  payment  of  the  money  In  the 
event  the  defendant  failed  and  refused  to  do 
so,  you  could  not  legally  convict  the  defend- 
ant." As  remarked  before,  the  purpose  of 
the  contract  was  to  perform  service.  It  would 
be  Immaterial  whether  the  money  were  paid 
back  or  not.  If  the  service  were  performed. 
If  the  service  was  not  performed.  It  would 
still  be  immaterial,  if  It  were  apparent  that 
the  defendant  Intended  at  the  time  of  procur- 
ing the  money  not  to  perform  the  service, 
unless  in  fact  the  money  was  returned  be- 
fore prosecution.  Certainly  it  does  not  follow 
that,  because  the  prosecutor  took  security  for 
money  advanced  to  the  defendant  on  the 
faith  and  representation  of  the  defendant  to 
do  certain  work,  for  this  reason  the  defendant 
could  not  have  had  the  intention  to  cheat  and 
swindle  the  prosecutor  by  not  working,  as  he 
contracted  to  do,  it  is  possible  that  he  might 
have  both  Intended  to  cause  the  security  to 
lose  the  money  and  the  prosecutor  the  labor. 

6.  The  fact  that  Isaah  Byrd  was  security 
for  the  payment  of  the  advancement  is  Im- 
material, as  we  have  Just  remarked.  If  the 
defendant  did  not  intend  to  perform  the  serv- 
ice he  had  contracted  to  perform.  Isaab 
Byrd  was  security  only  for  the  repayment  of 
the  advancement.  For  this  reason,  there  wa» 
no  error  in  the  charge  complained  of  in  the 
ninth  ground  of  the  motion  for  a  new  trial. 
And  the  charge  excepted  to  is  not  for  any 
reason  erroneona  The  fact  that  the  Judge 
recalled  the  Jury  after  they  had  started  to 
retire  to  the  jury  room  Is  not  a  circumstance 
of  prejudice  to  the  defendant.  The  Judge 
had  not  instructed  them  one  way  or  the  other 
In  the  previous  charge  as  to  the  fact  of 
Isaah  Byrd's  being  security.  It  was  proper 
that  they  should  be  instructed  as  to  this  con- 
tention, and  they  were  properly  instructed 
after  they  were  recalled. 

7.  In  the  tenth  ground  of  the  motion.  It  Is 
insisted  that  the  judge  erred  in  charging  the 
jury  that:  "If  they  believe  the  defendant 
stated  to  M.  Benton,  the  prosecutor,  at  the 
time  said  contract  was  made,  that  he  vras  21 
years  of  age,  and  that  he  was  not  21  in  fact, 
that  said  false  representation  as  to  his  age 
might  be  looked  to  by  the  jury  in  ascertaining 
the  intent  of  the  defendant  at  the  time."  Up- 
on the  examination  of  the  record,  we  find 
that  this  Instruction  was  unauthorized  by  the 
evidence.  Both  Benton  and  Byrd  testified 
that  defendant  said  that  he  was  not  21  at  the 
time  the  contract  was  made.  The  charge  con- 
tains no  Intimation  of  opinion  on  the  part  of 
the  judge  as  to  any  portion  of  the  evidence, 
but,  because  It  presents  a  theory  not  author- 
ized by  the  evidence,  it  Is  reversible  error. 
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8.  Ab  held  by  ttals  court  In  tbe  case  of 
RUey  V.  State.i  where  a  conviction  dqjtends 
solely  apon  circumstantial  evidence,  the  joiy 
could  be  Instructed  that  the  proof  offered 
most  not  only  be  consistent  -with  the  guilt 
of  the  accused,  but  must  exclude  every  other 
reasonable  hypothesis.  In  this  case,  tbe 
guilt  of  the  defendant  was  dependent  entirely 
upon  the  Intent  to  defraud  existent  at  tbe 
time  he  obtained  the  advancement.  This  in- 
tent or  lack  of  intent  could  only  be  determin- 
ed by  circumstances.  So  In  Its  essence,  tbe 
case  depended  entirely  upon  circumstantial 
evidence.  The  rule  of  law  above  stated  wag 
absolutely  pertinent,  and  tbe  jury  should 
have  been  Instructed  with  reference  thereto, 
even  In  the  absence  of  a  request 

Our  Judgment  is  controlled  by  the  decision 
of  Howard  v.  State,  126  Qa.  538,  55  S.  E. 
239.  The  trial  Judge  in  this  case  entertained 
the  correct  view  of  the  law  embodied  In  Acts 
1903,  p.  90,  as  to  all  of  the  matters  with 
regard  to  whl(fh  complaint  Is  made;  but,  un- 
der the  decision  above  cited,  he  should  have 
presented  to  the  Jury  the  defendant's  defense 
that  he  was  prevented  from  performing  his 
contract  of  labor  on  account  of  his  minority 
and  the  parental  control  of  his  mother,  and 
should  have  Instructed  the  jury  that,  if  they 
believed  that  the  accused  was  a  minor,  and 
that  his  failure  to  perform  his  contract  was 
due  to  the  mandate  of  his  mother,  the  pre- 
sumption of  fraudulent  Intent  would  be  re- 
butted, and  they  would  be  authorized  to  ac- 
quit tbe  defendant. 

Judgment  reversed. 


BAKER  V.   STATE.    (No,  760.) 
(Court  of  Appeals  of  Georgia.    Oct  16,  1907.) 

Ck>ITBTS— FORHEB  DECISIONS  AS  CONTBOIXINa. 

This  case  is  controlled  by  the  decisions  of 
this  court  in  Mosely  v.  State,  58  S.  E.  298,  and 
Harwell,  alias  Isaac,  v.  State  (No.  631,  decided 
October  14,  1907)  58  S.  E.  1111,  and  In  the  case 
of  Millinder  v.  State,  124  Ga.  452,  62  S.  E.  760. 
(Syllabus  by  tbe  Court) 

Error  from  City  Court  of  Baxley;  J.  H. 
Thomas,  Judge. 

Alex  Baker  was  convicted  of  an  offense, 
and  he  brings  error.    AfBrmed. 

Jas.  R.  Thomas  and  Jos.  A.  Morris,  for 
plaintiff  in  error.  Y.  E.  Padgett,  for  the 
State. 

HILL,  O.  3.   Judgment  afllrmed. 


BUTLER  V.  STATE.  PBTTU8  r.  SAMH 
BENSON  V.  SAME.  SIMPSON  V.  SAME. 
MAKTX}W  V.  SAME.  GIBSON  v.  SAME. 
(Kos.  660,  661,  662,  663,  664,  and  665.) 

(Court  of  Appeals  of  Georgia.    Oct  14,  1907.) 

Gaming — Offenses— Evidenck. 

Tbe   verdict   was   fully    authorized    by    the 
evidence,  and  no  error  of  law  was  committed. 
(Syllabus  by  the  C^urt) 

*1  Oa.  App.  SI,  tT  S.  S.  103L 


Error  from  Superior  Court,  Wilkes  County; 
H.  M.  Holden,  Judge. 

Charlie  Butler  and  five  others  were  sep- 
arately convicted  of  gaming,  and  tii^  bring 
error  on  separate  fillls  of  exceptlooa.  Af- 
firmed. 

F.  H.  Colley  and  Wm.  Wynne,  for  plaintiff 
In  error.  D.  W.  Meadow,  SoL  Gen.,  for  the 
State. 

HILL,  C.  J.  Six  men  were  jointly  Indicted 
in  the  superior  court  of  Wilkes  county  for 
the  offense  of  gaming.  They  were  tried  to- 
gether, and  were  all  convicted,  and  their  mo- 
tions for  new  trial  were  overruled.  The 
grounds  of  the  motion  in  each  case  were  sim- 
ilar, and  were  the  statutory  grounds  and  one 
special  ground,  the  refusal  of  the  court  to 
charge  the  following  written  request:  "The 
mere  fact  that  a  piece  of  money  was  on  the 
table  when  a  game  of  cards  was  being  play- 
ed, witiiout  some  evidence  to  show  that  it 
was  being  bet  or  staked  on  the  game,  will 
not  authorize  a  conviction." 

1.  According  to  the  testimony  of  an  officer 
of  tbe  law,  he  saw  all  six  of  these  defendants 
in  tbe  back  end  of  Abe  Williams'  place  of 
business.  These  defendants  were  sitting 
''around  a  box,  or  something  like  a  tmnk," 
and  each  was  playing  with  cards,  and  money 
was  on  top  of  the  box  or  tmnk  partly  covered 
up  with  a  piece  of  paper.  The  players  were 
so  busily  engaged  in  the  game  that  they  did 
not  see  the  witness  until  be  put  his  hand  on 
one  of  the  players.  This  player  Immediately 
arose  and  grappled  with  the  officer,  and  all 
the  others  ran  out  of  the  room,  in  tiielr  hasty 
exit  throwing  the  box,  the  cards,  and  the 
money  on  the  floor.  The  money  was  sliver 
money,  but  the  witness  could  not  tell  bow 
much  there  was,  but  there  were  several 
stacks  or  piles.  We  think  the  verdict  of  the 
Jury  was  authorized  by  the  foregoing  evi- 
dence. Hicks  V.  State,  1  Ga.  App.  722,  57  S. 
B.  958;  PacettI  v.  State,  82  Ga.  297.  7  S.  E. 
867.  The  strong  inference  of  guilt  arising 
therefrom  was  not  weakened  by  the  testi- 
mony of  each  one  of  the  defendants  in  behalf 
of  the  others  that  they  were  playing,  hut 
were  not  betting  for  money  or  other  thing  of 
value.  Such  denial  is  not  unusual  In  crim- 
inal cases,  but  is  very  frequently  the  protest 
of  guilt,  even  when  caught  In  the  act  Nor 
do  we  think  the  fact  that  certain  reputable 
citizens  bore  testimony  to  the  good  charac- 
ter of  the  defendants  was  sufficient  to  gen- 
erate any  doubt  as  against  the  positive  farts 
clearly  Indicating  guilt  There  are  a  great 
many  excellent  people  who  probably  would 
not  permit  their  good  opinion  of  a  man  to 
be  affected  by  the  fact  that  he  played  card» 
for  money  or  other  thing  of  value.  Many 
good  men  classify  gamine  as  malum  prohib- 
itum with  no  element  of  malum  in  se. 

2.  The  request  to  charge  stated  a  trnisn' 
so  manifest  and  simple  that  it  might  reason- 
ably and  safely  have  been  left  to  the  ordi- 
nary intelligence  of  the  Jury  without  any  in 
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Btrnctlons;  bat  tbe  request  Itself  was  fully 
corered  by  the  general  charge,  and  especially 
that  part  In  the  following  language:  "I 
charge  yon,  aa  requested  by  defendants'  coun- 
sel, there  is  no  law  in  this  state  which  for- 
bids the  playing  of  cards.  It  is  necessary  for 
it  to  be  a  crime  for  money  or  other  thing  of 
value  to  be  staked  on  the  game.  Before  yon 
can  convict  the  defendants,  it  must  appear 
that  they  played  for  some  tiling  of  value;." 
Judgment  aCBrmed. 


JENKINS  T.  STATa    (No.  687.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  190TJ 

1.  BuaoLABT— Vkkdict— Btidenck. 

The  evidence  fully  authorized  the  verdict, 
wliich  was  approved  by  the  trial  judge,  and  no 
reason  appears  why  a  new  trial  should  be 
granted. 

[E^  Note.— For  cases  In  point,  see  Gent.  Dig. 
vol.  8.  BnrgUry,  IS  104-lOT.] 

2.  Same— ST0I.KR  Goods— Recent  Pobsebsion 

— GlBOXnfSTANTIAL  EVIDENCE. 

Under  the  evidence  disclosed  in  tlie  record, 
the  jury  were  authorized  to  infer  that  the  goods 
which  had  been  recently  stolen,  and  which  were 
found  in  the  possession  of  the  defendant's  wife, 
had  been  delivered  to  her  by  the  defendant,  and 
tliat  the  possession  of  tbe  wife  was  constructive- 
ly the  possession  of  the  husband,  ref^ardless  of 
&e  marital  relation  ezistinK  between  them. 
The  evidence  for  the  state,  though  entirely  cir- 
camstantial,  excluded  every  other  reasonable 
hypothesis,  save  that  of  the  defendant's  guilt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bnrglary,  S  M-] 

(Syllabns  by  tbe  Court) 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  WorrlU,  Judge. 

Ed  Jenkins  was  convicted  of  burglary,  and 
be  brings  error.    AflBrmed. 

At  tbe  November  term,  1906,  of  Terrell  su- 
perior court,  Ed  Jenkins  was  indicted  by 
tbe  grand  jury  of  said  court  for  the  oftense 
of  burglary,  by  breaking  and  entering  lionse 
and  carrying  therefrom  two  pairs  of  pants 
of  the  personal  goods  of  one  Ike  Barney. 
The  Jury  returned  a  verdict  of  guilty.  The 
defendant  made  a  motion  for  new  trial,  and 
the  same  was  overruled. 

The  plaintiff  in  error  in  his  motion  for  new 
trial  relied  upon  the  general  grounds,  first 
of  the  verdict  being  against  the  weight  of 
the  evidence;  and,  second,  becanse  It  is  con- 
trary to  law  and  the  principles  of  equity. 
An  examination  of  the  evidence  in  the  rec- 
ords shows  that  Ike  Barney's  dwelling  house 
was  broken  open  and  entered  last  year  while 
he  was  at  court  on  Monday,,  at  the  fall  term 
of  court,  and  that  his  house  was  located  In 
Terrell  county,  and  that  when  he  left  home, 
he  closed  his  door  by  a  leather  latch  and 
nailed  it,  securely  fastening  the  same;  that 
he  was  the  owner  of  two  pairs  of  pants,  of 
the  value  of  $8.  He  testified  positively  that 
he  saw  the  pants  before  leaving  home  in  the 
morning,  and  that  they  were  gone  when  he  got 
back  in  the  afternoon,  and  that  tbe  next  place 


be  saw  the  pants  was  at  Ed  Jenkins'  wife's 
borne,  and  that  Ed  Jenkins  was  there  present 
at  tbe  time  the  officers  went  with  him  there 
to  secure  the  pants ;  that  be  found  tbe  pants 
in  Terrell  county.  The  evidence  further 
shows  that  Jenkins  bad  made  an  effort  to 
buy  the  pants  from  the  witness  Joe  McLen- 
don,  but  that  Ike  Barney  purchased  them  be- 
fore he  did.  There  Is  further  evidence  to 
show  (that  tbere  were  tracks  about  the  win- 
dow corresponding  to  tbe  track  of  the  shoe 
abont  the  size  which  Jenkins  wore.  Tbe  wit- 
ness McLendon  swore  that  tbe  pants  the 
bailiff  found  at  Jenkins'  wife's  bouse  were 
those  sold  to  Ike  Barney.  Tbe  testimony  of 
Lottie  Dixon  shows  that  Ed  Jenkins  was  on 
Monday,  tbe  day  tbe  pants  were  stolen,  work- 
ing in  tbe  field  near  tbe  home  of  Ike  Bar- 
ney, and  that  he  knew  Ike  Barney  had  gone 
to  town  to  attend  court.  The  evidence  fur- 
ther shows  that  Ed  Jenkins  left  tbe  field  <« 
tbat  day,  and  those  with  whom  be  was  work- 
ing did  not  know  where  he  bad  gone.  No 
theory  Is  suggested  by  the  evidence  by  wblch 
the  pants  could  have  reached  Ed  Jenkins' 
wife's  house  as  reasonable  as  that  the  defend- 
ant carried  them  there,  and  the  recent  pos- 
session thus  shown  in  him  was  not  explained. 

H.  A.  Wilkinson,  for  plaintiff  In  error. 
J.  A.  Lalng,  Sol.  Gen.,  B.  B.  Arnold,  and  J. 
B.  Ridley,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


GOODWILL  V.  PEEPLBS.  (No.  486.)  ' 
(Court  of  Appeals  of  Georgia.  Oct  22,  1907.) 
Replevin  —  Tbebpassinq   Live   Stock  —  Iit- 

POUNDlWG-r-NOTICE. 

Possessory  warrant  will  lie  against  one  who 
in  a  stock-law  county  impounds  tiespaasing  live 
stock   and   fails   within  due  time  to  give  the 
statutory  notice. 
(Syllabus  by  the  Court) 

Error  from  Superior  C!ourt,  Marion  Coun- 
ty ;  Wm.  A.  Little,  Judge. 

Action  by  Jerry  Peeples  against  Eugene 
GoodwllL  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Geo.  P.  Munro,  for  plaintiff  in  error.  W. 
D.  Crawford,  for  defoidant  in  error. 

POWELL,  J.  Tbe  bogs  of  the  defendant 
In  error,  who  was  the  plaintiff  in  the  court 
below,  strayed  into  the  growing  crops  of  the 
plaintiff  In  error  in  a  stock-law  county.  The 
latter  Impounded  them,  but  failed  to  estray 
them  as  required  by  Pol.  Code  1S95,  i  1775. 
On  the  fifth  day  a  brother  of  tbe  plaintiff, 
who  himself  had  wrongfully  obtained  posses- 
sion of  the  hogs  prior  to  the  time  they  escap- 
ed into  tbe  defendant's  crop,  made  an  ar- 
rangement with  the  defendant  whereby  tbe 
latter  was  to  retain  the  hogs  till  he  should 
pay  him  the  damages.  The  plaintiff,  finding 
tbe  hogs  thus  in  the  possession  of  the  defend- 
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ant,  brongbt  possessory  warrant  and  secured 
a  favorable  judgment.  Tbe  defendant  took 
certiorari,  which  on  hearing  In  the  superior 
court  was  overruled,  and  be  now  brings  w- 
ror. 

The  possession  of  the  defendant  was  orig^ 
Inally  lawfully  acquired,  and  for  three  days 
was  lawfully  retained.  After  the  third  day 
It  became  unlawful  and  criminal.  Pol.  Code 
1805,  {  1776.  This  raises  the  question  wheth- 
er possessory  warrant  lies  where  the  defend- 
ant's possession  Is  originally  lawful,  but  sub- 
sequently becomes  unlawful.  Such  a  case 
does  not  appear  to  be  within  the  words  of  the 
statute.  ClT.  Code  1895,  !  4799.  However.  In 
the  case  of  Meredith  v.  Knott,  34  Ga.  222.  tbe 
property  came  Into  the  defendant's  possession 
peacefully  and  lawfully,  but  afterwards  "the 
possession  was  changed,  and  that  of  Meredith 
was  wrongful,  tortious,  and  fraudulent,"  and, 
says  the  court,  "in  all  such  cases  we  hold  that 
a  possessory  warrant  Is  the  proper  remedy." 
In  the  case  of  SherlfT  v.  Thompson,  116  Ga. 
436,  42  S.  E.  738,  the  precise  question  again 
came  before  the  Supreme  Court,  which,  after 
citing  tbe  case  of  Meredith  t.  Knott,  and  aft- 
er reviewing  all  Intermediate  cases  apparent- 
ly In  conflict  to  that  ruling,  adhered  to  the 
former  decision.  In  that  case  Justice  Little, 
who  in  bis  subsequent  capacity  of  judge  at 
the  superior  court  tried  the  present  certiorari 
In  the  court  below,  dissented.  We  are  In- 
clined to  agree  with  the  view  then  entertain- 
ed by  him,  at  least  to  the  extent  of  thinking 
that  such  cases  are  not  within  the  letter  of 
onr  statute  on  possessory  warrants ;  and  we 
Unhesitatingly  agree  with  him  In  his  present 
mllng  that  that  decision  of  the  Supreme 
Court  Is  binding  precedent  and  controlling  In 
this  case. 

Judgment  affirmed. 


AMERICAN  SURETY  CO.  v.  WOOD.    (No. 

237.) 

(Court  of  Appeals  of  Georgia.    Oct  15,  1907. 

Rehearing  Denied  Oct.  23,  1907.) 

1.  Adwinistkatobs  —  Bonos  —  Actior  — 
Paetiks. 

A  suit  can  be  maintained  against  the  snre- 
ty  on  an  administrator's  bond  alone,  where  it 
appears  that  the  principal,  the  administrator, 
la  dead,  and  his  estate  is  unrepresented.  The 
case  Is  not  altered  if  the  administrator  dies 
pending  the  suit.  The  plaintiff,  at  his  option, 
may  either  proceed  against  the  representative 
of  the  deceajsed  administrator's  estate  and  the 
surety  jointly,  or  he  may  proceed  against  the 
surety  alone. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Elzecutors  and  Administrators,  |  2541.] 

2.  Sake— Pabtnebship   Assets— Adiiinistba- 

TION. 

In  a  case  where  a  surviving  partner  and  an 
administrator  are  in  fact  one  and  the  same  per- 
son, the  law  presumes  that  any  property  right- 
folly  belonglDK  to  the  administrator  has  been 
placed  in  his  hands  by  such  surviving  partner. 
While  it  is  the  duty  of  the  surviving  partner  to 
first  pay  all  partnership  indebtedness,  still, 
whenever  all  partnership  liabilities  have  been  | 


satisfied,  if  there  is  a  surplus  remaining  in  tbe 
hands  of  such  Bnrvivin|;  partner  and  adminif- 
trator,  it  becomes  subject-matter  of  adminis- 
tration. 

FEd.  Note.— For  cases  in  point,  see  Gent.  Die 
VOL  22,  I<xecnton  and  Administrators,  f  29fi,] 

8.  Sah»— SuppoBT  OF  Widow. 

If,  after  pajrment  of  the  partoersbip  lia- 
bilities, a  surplus  remains  in  tbe  hands  of  tbe 
administrator,  it  is  liable  for  the  year's  support 
regularly  allowed  the  widow  of  the  intestate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administraton,  f  661.] 

4.  BviDZRCE— Best  Evidence— Adicibsiors. 

No  sufficient  reason  appears  from  the  a» 
signments  of  error  as  to  the  admission  of  eri- 
dence  or  the  charge  of  the  court  that  a  new 
trial  should  be  granted. 

[ESd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol  20,  Evidence,  H  536, 1135.] 

(Syllabus  by  the  C^urt.) 

Error  from  City  Court  of  Dublin;  J.  E. 
Burcb,  Judge. 

Action  by  W.  A.  Wood  against  tbe  Ameri- 
can Surety  C!ompany.  From  a  judgment  f<^r 
plaintiff,  defendant  brings  error.     Affirmed. 

T.  Ifc  Grlner  and  Jackson  ft  Orme.  for 
plaintiff  In  error.  Jas.  B.  Sanders,  W.  C: 
Davis,  and  K.  J.  Hawkins,  for  defendant  In 
error. 

RUSSELL,  J.    This  case  has  already  been 
to  the  Supreme  Court,  and  is  reported  in  121 
Ga.  471,  49  S.  E.  295.    The  present  defendant 
In  error  was  then  plaintiff  in  error,  and  tbe 
judgment  of  the  tower  court  In  awarding  a 
nonsuit  was  reversed  upon  the  express  ground 
that  the  evidence  for  the  plaintiff  was  suffi- 
cient to  take  the  case  to  the  jury.     Wood  v. 
Brown,  121  Ga.  471  (3),  474,  49  S.   E.  2iCi. 
Upon  tbe  subsequent  trial  which  is  now  the 
subject  of  review  not  only  was  every  fact, 
which  appears  In  the  former  record,  proved, 
but  the  plaintiff  introduced  additional  testi- 
mony.   Tbe  defendant  surety  company  also 
introduced  witnesses.    In  so  far  as  tfaere  Is  a 
conflict  in  tbe  evidence  the  jury  have  con- 
cluded tbe  issue  by  their  verdict  and  the  od1.t 
question  therefore,  so  far  as  the  exeeptioa 
that  the  verdict  Is  contrary  to  the  evidence  is 
concerned,  is:     Was  the  evidence  In  behalf 
of  tbe  plaintiff  sufficient  to  authorize  the  vei^ 
diet?    If  it  was,  and  if  tbe  judge  of  the  city 
court  did  not  err  in  permitting  tbe  plaintiff  to 
strike  tbe  principal  and  proceed  alone  against 
tbe  surety  on  the  bond,  the  American  Surety 
Company,  then  the  judgment  overruling  the 
motion  for  new  trial  was  right    If  it  be  true 
either  that  the  court  erred  in  allowing  the 
case  to  proceed  against  the  surety  alone,  or 
that  the  evidence  was  Insufficient  to  estab- 
lish a  breech  of  the  bond,  then  his  judgment 
should   be  reversed.     This  summary    leavci 
out  of   Immediate  consideration   the   excep- 
tions taken  to  the  charge  of  the  court  which 
we  reserve  to  a  later  portion  of  onr  decision. 
Of  course,  so  far  as  any  of  the  points  now  in- 
volved were  determined  by  tbe  decision  of  the 
Supreme    Court   they    are    conclusive,    and 
hence  we  might  perhaps  omit  any  conslden- 
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tlon  of  the  nifflclenGy  of  the  evidence.  Upon 
the  same  facte  as  appear  in  the  record  now 
before  us,  the  Supreme  Court  held,  when  the 
case  was  before  them,  that  the  evidence  was 
sufficient  to  go  to  the  jury,  from  which  It  fol- 
lows that,  If  such  evidence  was  not  rebutted 
and  disproved  to  the  satisfaction  of  the  Jury, 
the  plaintiff  would  be  entitled  to  recover,  and 
for  that  reason  a  new  trial  could  not  have 
been  granted  upon  that  ground. 

1.  Counsel  for  plaintiff  In  error  Insists  that 
his  motion  to  dismiss  the  petition  should 
bare  been  sustained  because  the  action  could 
not  proceed  against  the  American  Surety 
Company,  the  security  on  the  administrator's 
bond,  alone.  Since  the  former  trial  of  this 
case,  as  appears  from  the  record,  the  adminis- 
trator, B.  El.  Brown,  having  died,  his  death 
was  only  suggested  of  record.  So  far  as  ap- 
pears there  was  no  administration  upon  his 
estate,  and  at  the  trial  the  plaintiff  announc- 
ed that  he  elected  to  proceed  against  the 
surety  alone,  without  making  the  estate  of 
said  R.  E.  Brown  a  party  to  the  litigation. 
Tbe  surety  company  objected  thereto  and 
moved  to  dismiss  the  suit  The  court  ovei^ 
ruled  the  motion  to  dismiss  and  proceeded 
with  the  trial,  and  the  court  certified  and  de- 
fendant filed  his  exceptions  pendente  lite 
thereto,  as  follows,  after  stating  the  case: 
"The  death  of  R.  B.  Brovm,  one  of  the  de- 
fendants In  the  above-stated  case,  tbe  admin- 
istrator of  the  estate  of  A.  H.  Brown  and 
the  principal  In  tbe  bond  signed  by  tbe  Amer- 
ican Snrety  Company  of  New  York  on  which 
this  suit  Is  based,  having  been  suggested  of 
record,  and  the  estate  of  R  E.  Brown,  de- 
ceased, not  having  been  made  a  party  to  this 
action,  defendant  moved  to  dismiss  the  peti- 
tion of  tbe  plaintiff  npon  tbe  gronnd  that  tbe 
suit  could  not  proceed  against  tbe  American 
Surety  Company,  snrety,  which  motion  the 
court  overruled,  to  which  mling  the  defend- 
ant, the  American  Surety  Company  of  New 
York,  hereby  excepts,  and  assigns  the  same  as 
error,  and  prays  that  these.  Its  exceptions, 
be  certified  by  the  court  and  entered  on  the 
mlnntes."  . 

We  find  no  error  in  the  ruling  of  tbe  ooort 
Unquestionably,  If  the  administrator  had  died 
before  tbe  plaintiff  had  begun  his  suit,  the 
plaintiff  could  have  Instituted  his  action  on 
the  bond  against  the  surety  alone,  and  the 
right  to  proceed  against  the  surety  alone 
arises  whenever,  by  the  death  of  the  prlnd- 
pal  on  the  bond,  or  the  fact  that  the  princi- 
pal's estate  Is  unrepresented,  gives  rise  to 
sncb  dlfflcnltles,  delay,  or  Inconvenience  as 
section  8898  and  section  8601,  Civ.  Code  1895, 
were  expressly  intended  to  prevent.  Elect- 
ing to  proceed  against  the  surety  alone  Is  the 
same  (certainly  In  its  ^ect  upon  such  surety 
in  relation  to  his  rights  as  against  the  princi- 
pal) as  If  tbe  principal  had  not  been  joined 
in  the  suit  In  the  first  Instance.  This  being 
true,  we  are  of  opinion  that  the  exception  fil- 
ed pendente  lite  is  wholly  without  merit 


The  exceptions  stated  In  sections  3398  and 
3501,  under  which  the  surety  may  be  sued 
alone,  such  as  the  removal  of  the  administra- 
tor from  the  state,  bis  death,  or  the  fact  that 
his  estate  Is  without  representation,  as  point- 
ed out  by  Judge  Bleckley  in  Giles  v.  Brown, 
60  Ga.  658,  are  recognized  and  provided  for 
the  benefit  of  the  usees  or  beneficiaries  of  the 
administrator's  bond,  and  when  the  necessity 
arises  the  remedy  may  be  applied.  Sections 
3398  and  5041,  Civ.  Code  1896.  Learned  coun- 
sel for  the  plaintiff  In  error  insists  that  sure- 
ty on  an  administrator's  bond  cannot.  In  tbe 
first  instance,  be  sued  alone  for  its  breach; 
that  the  principal  or  his  r^resentative  must 
be  a  Joined  party  defendant  Counsel  con- 
strued section  3399  as  Ihnlting  section  3398, 
and  as  affording  a  protection  to  the  surety. 
To  quote  from  counsel's  brief:  "Though  he 
may  be  sued  with  his  principal  In  the  first 
place  In  the  action,  he  Is  entitled  still  to  have 
bis  principal's  property  first  exhausted  in 
such  an  action  before  his  can  be  levied  upon." 
We  hold  that  section  3398  and  section  3399 
have  no  connection  with  each  other,  and  that 
each  Is  applicable  to  a  different  state  of  facts. 
The  first  section  is  as  follows :  "The  admin- 
istrator and  his  sureties  shall  be  held  and 
deemed  Joint  and  several  obligors,  and  may 
be  sued  as  such  In  the  same  action,  and  If  the 
administrator  is  beyond  the  jurisdiction  of 
this  state,  or  Is  dead,  and  his  estate  unrepre- 
sented, or  Is  In  such  position  that  an  attach- 
moit  may  be  Issued  against  him,  the  sureties, 
or  any  one  or  more  of  them,  may  be  sued. 
No  prior  Judgment,  establishing  the  liability 
of  the  administrator  for  a  devastavit  by  him, 
shall  be  necessary  before  suit  against  the 
sureties  on  the  bond."  The  purpose  of  this 
section  Is  merely  to  deal  with  the  relation  of 
the  principals  and  surety  on  the  bond  as  It 
affects  those  entitled  to  its  protection.  It 
puts  principal  and  surety  in  the  same  class 
(as  Joint  obligors),  and  then  under  certain  cir- 
cumstances virtually  applies  the  rule  of  sec- 
tion 5041.  Section  3399  Is  as  follows:  "In 
all  cases  of  Judgments  recovered  against  tbe 
administrator  and  bis  sureties,  the  execution 
Issued  shall  be  first  levied  on  the  property  of 
the  principal,  and  no  levy  shall  be  made  on 
the  property  of  the  sureties  until  there  is  a 
return  of  nulla  bona  as  to  the  principal,  un- 
less the  plaintiff  in  fi.  fa.  shall  file  with  the 
levying  officer  an  affidavit  that  the  surety-is 
actually  removing  or  secreting  his  property 
so  as  to  avoid  the  payment  of  such  Judg- 
ment" Manifestly  It  applies  only  to  those 
cases  where  (the  principal  not  having  died,  or 
his  estate  being  represented,  or  not  having 
subjected  himself  to  attachment  or  not  hav- 
ing left  the  state)  the  plaintiff  was  compelled 
to  sue  the  principal  and  surety  together  and 
has  obtained  judgment  against  both.  In  such 
a  case  it  provides  that  the  effects  of  the  prin- 
cipal shall  be  exhausted  before  the  surety  can 
be  attacked.  Section  3399  Is  for  the  benefit 
of  the  surety,  as  against  bis  Dr^ncIpaL    It 
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has  no  reference  to  tbe  plaintiff.  Section 
3398  Is  for  the  benefit  of  tbe  plaintiff  In  the 
action  on  the  bond.  It  la  not  concerned  with 
lightening  the  burden  tbe  surety  has  as- 
sumed. 

2.  The  court  properly  refused  to  direct  a 
verdict  for  the  defendant  Indeed,  to  have 
done  so  would  have  been  manifestly  errone- 
ous. Tbe  evidence  for  the  plaintiff,  In  any 
view  of  the  case,  showed  the  receipt  by  the 
administrator  of  assets  In  excess  of  his  dis- 
bursements. 

3.  Exception  Is  taken  in  tbe  second  ground 
of  the  motion  to  the  admission  of  testi- 
mony of  Judge  Wood,  to  the  eCTect  that  R. 
B.  Brown  had  made  returns  as  administra- 
tor, and  that  these  returns  were  filed,  but 
were  withdrawn;  tbe  objection  l>eing  that 
the  entries  thereon  were  tbe  best  evidence  as 
to  whether  or  not  returns  were  made  to  the 
court  and  then  withdrawn.  The  facts  that 
the  returns  were  filed  and  withdrawn,  if  true, 
were  substantive  facts,  even  if  It  had  not 
appeared  from  the  evidence  without  contra- 
diction that  tbe  returns  were  withdrawn 
by  counsel  of  record  for  plaintiff  In  error 
and  were  presumably  in  his  possession. 

4.  The  objection  to  the  testimony  to  tbe 
effect  that  a  witness  had  bought  a  horse 
from  tbe  principal  on  the  bond,  but  that  said 
principal,  R.  E.  Brown,  had  told  him  that 
the  horse  was  the  property  of  A.  H.  Brown, 
and  that  he  paid  $40  of  the  purchase  price 
to  B.  E.  Brown  after  the  death  of  A.  H. 
Brown,  was  properly  overruled.  The  ob- 
jection urged  Is  that  the  statement  of  R.  B. 
Brown,  the  principal  on  the  bond,  made  prior 
to  the  death  of  his  Intestate  and  before  giv- 
ing the  bond  of  the  American  Surety  Com- 
pany, is  not  admissible  to  charge  the  securi- 
ty. In  our  opinion  it  was  certainly  compe- 
tent for  tbe  plaintiff  to  prove  by  tbe  admis- 
sions of  B.  B.  Brown  that  the  debt  due  on 
the  horse  at  the  time  of  A.  H.  Brown's  death 
was  a  part  of  the  property  of  the  Intestate 
unaccounted  for  in  tbe  band  of  the  adminis- 
trator, whose  bond  was  secured  by  the  ob- 
ligation of  tbe  American  Surety  Company. 
Declarations  of  a  person  since  deceased 
against  bis  interest,  and  not  made  with  a 
view  to  pending  litigation,  are  admissible  in 
any  case.  Lumber  Co.  v.  SIrmans,  122  Ga. 
297,  60  S.  E.  92.  This  ruling  also  disposes 
of  several  other  exceptions  In  the  record. 

6.  In  the  fourth  ground  of  the  motion  ob- 
jection is  made  to  testimony  offered  for  tbe 
purpose  of  showing  the  state  of  the  partner- 
ship said  to  exist  between  R.  B.  Brown,  the 
administrator,  and  A.  H.  Brown,  his  Intes- 
tate, the  value  of  the  property  owned  by  the 
partnership,  and  that  said  partnership  only 
owed  a  very  small  amount  of  partnership 
debts.  The  evidence  was  objected  to  on  tbe 
ground  that  It  was  inadmissible  because  Ir- 
relevant and  cannot  be  used  to  bind  tbe  sure- 
ty; the  argument  being  that  the  bond  was 
given  to  cover  the  liability  of  B.  E.  Brown 


as  administrator,  and  not  as  snrvlTlng  part- 
ner. We  think  the  court  did  right  In  over- 
ruling the  obJectloB  and  in  admlttiiig  the 
testimony.  Wliile  it  is  unquestionably  true 
that  the  administration  of  partnership  prop- 
erty falls  upon  the  surviving  partner,  and 
that  it  is  bis  duty  to  first  pay  aH  partaership 
Indebtedness,  still,  whenever  the  point  has 
been  reached  that  the  partnership  owes  no 
debts  when  all  liabilities  have  been  satis- 
fled,  then  tbe  surviving  partner  should  turn 
over  to  the  administrator  the  interest  of  the 
deceased  in  the  partnership  property.  In 
this  case,  the  surviving  partner  and  tbe  ad- 
ministrator being  one  and  tbe  same  person, 
it  would  be  presumed  that  as  soon  as  tbe 
debts  were  paid  the  Interest  of  the  anrviv- 
Ing  partner,  whatever  it  might  be,  would  im- 
mediately pass  to  tbe  administrator,  be  bi 
his  bands,  and  be  subject  to  the  year's  sup- 
port of  his  intestate's  widow. 

ft  Tbe  objection  to  the  testimony  of  W. 
R.  Hudson  was  properly  overruled  for  the 
reasons  Just  stated  above  This  witness  tes- 
tified to  an  admission  of  tbe  administrator 
that  the  notes  and  accounts  of  R.  E.  and  A. 
H.  Brown  amounted  to  between  $2,200.  and 
$2,300,  and  they  were  worth  $1,700,  or  $1.- 
800.  The  testimony  that  tbe  notes  amounted 
to  $2,200,  in  view  of  the  rulings  in  Adklns  v. 
Hutchlngs,  79  Oa.  261,  4  S.  E.  887  (5),  would 
not  have  charged  the  administratw ;  but 
the  admission  of  the  administrator  that 
these  choaes  in  action  were  wwth  $1,800 
was  competent  to  do  so. 

7.  The  sixth  ground  of  tbe  motion  for 
new  trial  complains  of  the  refusal  of  the 
court  to  give  in  charge  to  the  Jury  certain 
requests  submitted  by  counsel  for  plaintiff 
In  error.  Upon  examination  of  tbe  charge 
as  delivered  by  tbe  court,  we  find  that  tbese 
requests,  so  far  as  applicable,  were  submit- 
ted to  the  Jury.  Tbe  latter  portion  of  the 
first  request  to  charge,  in  so  much  as  the 
court  was  requested  to  Instruct  tlie  Jury 
that,  "if  the  administrator  came  Into  posses- 
sion of  property,  but  disposed  of  it  prior  to 
tbe  filing  of  proceedings  for  the. year's  sup- 
port and  the  entering  of  the  Judgment,  no 
breach  of  the  bond  has  appeared,  and  yon 
must  find  for  the  defendant,"  was  not  a 
statement  of  the  law.  If  the  administrator 
In  the  legal  disposition  of  the  property  legal- 
ly and  properly  disposed  of  it,  then,  and 
only  then,  could  it  be  said  that  there  was  do 
breach  of  the  bond. 

Tbe  court  did  not  charge  the  principle  re- 
quested by  the  plaintiff  in  error  that  the  in- 
ventory of  tbe  administrator  Is  not  suffi- 
clent  evidence  to  charge  lilni,  and  the  request 
to  thus  charge  the  Jury  was  properly  refnsmL 
When  this  case  was  before  the  Supreme 
Court  it  was  expressly  held  that  "bis  Inven- 
tory of  assets  as  belonging  to  his  Intestatt 
puts  the  burden  on  him  to  show  its  incor- 
rectness." This  Is  a  distinct  holding  so  far 
as  this  case  Is  concerned,   but  no  further. 
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that  the  Inventory  Is  sufficient  to  make  a 
prima  facie  case  of  sucb  assets  In  his  hands 
as  may  be  sbown  by  tbe  inventory. 

8.  We  And  no  error  In  tbe  extract  from  the 
charge  complained  of  which  wonld  authorize 
the  grant  of  a  new  trial.  In  the  brief  of 
learned  counsel  of  plaintiff  in  error  our  spe- 
cial attention  la  directed  to  tbe  following 
sentence  of  tbe  charge :  "If  you  should  find 
that  this  was  partnership  property  that  went 
into  his  bands,  then  be  bad  the  right  to 
apply  a  suflBclent  amount  of  the  property  to 
the  payment  of  the  debts  of  tbe  firm."  Coun- 
sel complain  that  this  charge  "leaves  the 
jury  as  Judge  as  to  whether  or  not  partner- 
ship property  shall  be  used  In  the  payment 
of  partnership  debts  when  it  is  a  matter  not  In 
their  discretion."  We  do  not  think  tbe  excep- 
tion as  stated  is  well  taken.  Tbe  judge 
should  have  told  tbe  jury  that  It  was  the 
duty  of  the  administrator  to  apply  a  suffi- 
cient amount  etc.,  instead  of  Instructing 
them  that  "he  had  tbe  right  to  apply,"  etc. 
Tbe  charge  seems  to  leave  It  discretionary 
with  the  surviving  partner  (who  was  also 
administrator)  as  to  whether  he  paid  tbe 
partnership  debts  first  and  would  be  subject 
to  that  objection.  But  a  minor  error  in  the 
charge  would  not  require  the  grant  of  a  new 
trial  In  a  case  where  the  verdict  rendered  Is 
demanded  by  the  evidence.  The  judge  very 
Inaptly  told  the  jury  In  efTect  that  the  sur- 
plus, after  paying  A.  H.  Brown's  one-half  In- 
terest due  on  the  debts,  might  be  subject  to 
the  year's  support  But  we  think  it  was 
clear  to  tbe  Jury,  as  It  is  to  us,  that  as  the 
property  was  jointly  owned  by  B.  B.  and 
A.  H.  Brown,  and  as  tbe  inventory  was  a  re- 
turn of  A.  H.  Brown's  half  Interest  In  the 
partnership  property,  the  Jury  were  not  mis- 
led by  this'  expression.  Indeed,  when  it  is 
considered,  in  connection  with  tbe  other  por- 
tions of  tbe  charge  the  jury  could  not  fall  to 
understand  that  what  the  Judge  really  meant 
was  that  deducting  from  A.  H.  Brown's  half 
Interest  In  the  partnership  assets  whatever 
might  be  one-half  of  tbe  total  Indebtedness  of 
tbe  firm,  after  all  tbe  debts  were  paid,  would 
enable  them  to  ascertain  as  to  whether  there 
was  really  any  surplus  of  A.  H.  Brown's  un- 
divided one-half  Interest  remaining  In  tbe 
hands  of  the  administrator.  The  legal  cal- 
culation would  be  to  take  tbe  assets  of  the 
partnership  as  a  whole,  deduct  all  of  tbe  in- 
debtedness as  a  whole,  divide  the  remainder, 
If  any,  by  two,  and  the  result  would  be  the 
surplus,  subject  to  tbe  widow's  year's  sup- 
port Tet  as  a  matter  of  mathematics,  tbe 
result  reached  in  dollars  and  cents  would  be 
exactly  tliesama 


We  have  carefully  reviewed  the  entire  evi- 
dence, and  have  no  hesitation  In  saying  that 
the  Jury  would  have  been  authorized  (under 
tbe  admissions  of  the  administrator,  the  evi- 
dence submitted  as  to  the  value  of  his 
intestate's  property,  deducting  every  credit 
proved  by  the  defendant  surety  to  find  a 
greater  surplus  in  the  bands  of  tbe  adminis- 
trator, placed  there  after  the  payment  of 
every  partnership  debt  which  tbe  evidence 
disclosed)  to  have  found  the  surety  liable  for 
a  larger  amount  than  the  verdict  rendered. 

Judgment  affirmed. 


WOLFE  V.  STATE.    (No.  658.) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1907.) 
HouioiDE  —  Shootino    at    Anothxb  —  Bvi- 

OKNCB. 

The  trial  was  fair,  the  charge  unexception- 
able, and  the  verdict  supported  by  the  evidence. 
(Syllabus  by  the  Ck>art.) 

Error  from  Superior  Ourt  Worth  County ; 
W.  N.  Spence,  Judge. 

Tom  Wolfe  was  convicted  ot  shooting  at 
another,  and  be  brings  error.    Affirmed. 

Payton  &  Hay,  for  plaintiff  In  error.  W. 
E.  Wooten,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  The  defendant  was  Indicted 
for  assault  with  Intent  to  murder,  and  con- 
victed of  the  offense  of  shooting  at  another. 
We  have  carefully  examined  the  entire  charge 
of  the  court  to  which  many  exceptions  were 
taken  In  the  motion  for  a  new  trial,  and  we 
are  struck  with  Its  clearness  and  Its  fairness. 
Of  all  tbe  charges  which  It  has  been  our 
pleasure  and  duty  to  review  since  we  have 
been  in  this  service,  we  have  not  noted  any 
which  excels  this  one  In  these  cardinal  par- 
ticulars. Indeed,  in  light  of  the  evidence,  as 
sbown  In  the  record,  the  verdict  as  rendered 
Is  a  testimonial  to  tbe  skill  of  counsel  for 
plaintiff  In  error  as  trial  advocates;  for  tbe 
evidence  of  the  defendant's  guilt  of  the  high- 
er crime  of  assault  with  Intent  to  murder  Is 
almost  overwhelming.  In  fact,  the  state  of 
the  evidence  is  almost,  though  not  quite,  such 
as  to  make  tbe  verdict  of  shooting  at  an- 
other unjustifiable  under  the  principles  of  the 
Kendrick  Case,  113  Ga.  759,  S9  S.  E.  286. 
We  have  examined  all  the  exceptions  made 
In  the  record.  Since  they  present  no  new 
questions  of  law.  It  will  be  profitless  to  set 
them  out  at  length. 

No  good  ground  for  disturbing  the  verdict 
Is  sbown,  and  the  Judgment  refusing  a  new 
trial  Is  affirmed. 
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HIXON  V.  CAIilAWAT,   Sheriff.    (No.  601.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1907.) 

1.  SHKBin's— RxTuss— AnswBB— Tim. 

Rules  against  officers  of  court  for  breaches 
of  duty  are  not  within  the  purview  of  statutes 
regulating  defaults  under  ordinary  procedure  by 
petition  and  process.  The  court.  In  Its  discre- 
tion, may  allow  the  officer  to  malce  answer  at 
any  time  before  the  rule  is  made  at>Eolute. 

Wi.  Note.— For  cases  in  point,  see  Cent.  DI^ 
vol.  43,  Sheriffs  and  Ck>nstables,  |  288.] 

2.  Samb  —  Failttbb  to  Lett  —  Ikjubt  —  Pbe- 

8UMPTI0N— DEFKNSES. 

Whenever  an  execution  is  placed  in  the 
hands  of  a  levying  officer  with  direction  to  levy 
the  same  (the  defendant  being  in  possession  of 
property),  and  he  fails  to  make  the  money  with- 
in ib«  time  prescrilied  by  law,  th«  law  presumes 
Injury  to  the  plaintiff  in  fl.  fa.  The  officer 
may  successfully  defend  against  a  rule  brought 
by  showing  that  despite  the  defendant's  posses- 
sion of  the  property  there  was  outstanding  in  a 
third  person  a  title  thereto  superior  to  the 
plaintiff's  judgment 

[Ed.  Note.— B\>r  cases  in  point,  see  CJent,  Dig. 
vol.  43,  Sheriffs  and  Onstables,  H  267-271, 
290.] 

8.  Chattel  Mobtqaoes— Judombnt  —  Ijen — 
Pbiobitt— Growino  Crops. 

The  lien  of  a  judgment  duly  recorded  on 
the  general  execution  docket  is,  after  the  ma- 
turi^  of  a  growing  crop  of  the  defendant  in 
fi.  fa.,  inpenor  to  the  title  thereto  obtained 
through  a  Dill  of  sale,  to  secure  a  debt  executed 
by  the  defendant  in  fl.  fa.  to  a  third  person  aft- 
er the  judgment  is  recorded,  but  l>efore  the  crop 
la  mature. 

(a)  The  act  of  December  21.  1889  (Laws  1889, 
p.  78),  providing  tltat  mortgages  i^ven  to  se- 
cure supplies  necessary  to  make  a  crop  shall  be 
superior  to  older  judi^ents,  does  not  include 
within  its  purview  bills  of  sale  given  to  se- 
cure such   supplies^ 

(b)  It  api>earing  in  this  case  that  the  defend- 
ant in  fi.  fa.  was  in  possession  of  a  mature 
crop  sufficient  in  amount  to  pay  off  the  judg- 
ment of  the  plaintiff  in  fi.  fa.,  and  that  this 
fi.  fa.  was  placed  In  the  hands  of  the  sheriff 
with  directions  to  levy,  and,  the  excuse  of  the 
sheriff  for  not  levying  being  the  existence  of  a 
bill  of  sale  to  secure  a  debt  executed  by  the 
defendant  to  a  third  person  subsequently  to  the 
recording  of  the  plaintiff's  Q.  fa.  on  the  general 
execution  docket,  the  court  erred  tn  not  making 
the  rule  against  the  sheriff  absolute. 

(Syllabus  by  the  Court.) 

Error  from  City  C>ourt  of  Washington;  S. 
H.  Hardeman,  Judge. 

Rule  by  J.  W.  Hlzon  against  J.  W.  Calla- 
way, as  sheriff,  to  compel  the  latter  to  show 
cause  why  he  did  not  levy  a  fl.  fa.  on  certain 
property  pointed  out  to  him  by  plaintiff  as 
the  property  of  the  execution  debtor.  From 
a  Judgment  discharging  the  rule,  platntltt 
brings  error.    Reversed. 

W.  A.  Slaton  and  3.  W.  Hlxon.  for  plaintiff 
In  error.  F.  H.  Colley  and  Wm.  Wynne, 
for  defendant  in  error. 


POWELL,  J.  The  plaintiff  In  error,  Hizon, 
had  a  judgment  against  Henry  Tunnell  dat- 
ed April  16,  1906,  on  which  execution  was  is- 
sued April  19,  1906,  and  recorded  on  general 
execution  docket  May  7,  1006.  In  the  fall  of 
1906  he  placed  the  execution  in  the  hands  of 


the  defendant  in  error.  Callaway,  thai  sher- 
iff of  Wilkes  county  for  levy.  He  pointed 
out  certain  mules  and  a  crop  In  the  posses- 
sion of  the  defendant  In  fl.  fa.  to  be  levied  on. 
The  sheriff  failed  to  levy,  and  at  the;  January 
term,  1907,  Hlxon  brought  petition  for  rule 
against  him.  The  judge  Issued  the  rule  re- 
quiring the  sheriff  to  answer  instanter;  and 
this  was  served  upon  the  sheriff.  The  sheriff 
did  not  answer  until  April  term  of  the  court ; 
but  no  rule  absolute  was  taken.  At  the  April 
term  of  the  court  the  sheriff  answered  sub- 
stantially that  he  had  not  levied  because  the 
defendant  In  fl.  fa.  had  no  property  subject 
to  levy.  The  plaintiff  moved  to  strike  the 
answer  because  it  was  not  flled  at  the  flrst 
term.  The  court  overruled  the  motion,  and 
this  ruling  is  the  basis  of  an  exception  in  tbe 
record.  The  plaintiff  traversed  the  answer 
and  evidence  was  introduced.  There  was 
undisputed  evidence  that  the  mules  wa?e  not 
subject,  and  the  plaintiff  abandoned  any  claim 
as  to  these.  As  to  the  crop.  It  appeared  that 
the  defendant  In  fl.  fa.,  as  a  tenant  of  one 
Carlton,  made  crops  In  the  year  1906  of  great- 
er value  than  the  plalntifTs  fl.  fa.  On  May 
19,  1906,  to  secure  the  necessary  supplies  la 
the  sura  of  $250.  he  executed  to  the  Tyrone 
Mercantile  Company  a  bill  of  sale  to  ttie 
growing  crop.  This  bill  of  sale  was  recorded 
May  30,  1906.  On  account  of  Oiis  bill  of 
sale  the  sheriff  declined  to  levy.  Tbe  court 
upon  the  hearing  discharged  the  rule,  and 
tbe  plaintiff  In  fl.  fa.  brings  error. 

1.  As  to  the  exception  that  tbe  court  erred 
In  not  striking  the  answer  of  the  sheriff  be- 
cause it  was  not  flled  at  the  flrst  term,  we 
hold  that  the  court  did  not  abuse  its  dis- 
cretion. Rules  against  oflUcers  are  sui  gen- 
eris, and  are  governed  more  largely  by  the 
discretion  of  tbe  court  In  each  particular 
case  than  'by  the  technical  rules  of  ordinary 
procedure.  In  an  ordinary  action  begun  by 
petition  and  process  the  Judge  would  not  have 
had  the  power  to  allow  the  belated  answer 
flled.  Beacbam  ▼.  Kea,  118  Oa.  406,  45  S. 
B.  398 ;  Dodson  Printers'  Supply  Co.  v.  Har- 
ris, 114  Ga.  966, 41  S.  E.  64.  But  rules  against 
officers  are  not  within  the  purview  of  these 
statutes  regulating  defaults.  Holcombe  v. 
Dupree,  60  Oa.  836;  Wakefleld  v.  Moore,  G3 
Ga.  268.  While  the  court  might  have  made 
the  rule  absolute  at  the  flrst  term  for  failure 
of  an  answer,  yet,  not  having  done  so,  he 
had  the  right  to  allow  the  answer  to  foe  flled 
subsequently.  See  Brantley  Oo.  ▼.  Soutber- 
land.  1  Oa.  App.  806.  57  S.  E.  960. 

2.  "Whenever  an  execution  is  placed  In  tbe 
hands  of  an  officer  for  collection,  and  he  fails 
or  neglects  to  collect  It  in  the  time  pre9erlb<>d 
by  law,  the  law  presumes  that  the  plaintiff 
was  Injured;  and,  upon  a  rule  against  tbe 
ofllcer  to  show  cause  why  he  should  not  be 
attached  for  contempt,  tbe  burden  is  upon 
him  to  show  that  the  plaintiff  was  not  In- 
jured." Reeves  v.  Parish,  80  Ga.  222,  4  &  E. 
768.  The  plaintiff  makes  a  prima  facie  case 
for  the  full  amount  of  his  judgment  by  show- 
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Ing  that  b  ralld  ezecntlon  was  placed  in  the 
hands  of  the  sheriff  for  levy,  and  that  the  de- 
fendant in  fl.  fa.  was  in  possession  of  snffl- 
dent  property  to  satisfy  It  The  sheriff  may 
■accessfuUy  defend  by  showing  that,  despite 
the  defendant's  possession  of  the  property, 
there  was  a  title  thereto  paramount  to  the 
plaintiff's  Judgment  outstanding  In  a  third 
person.  Brannon  t.  Barnes,  111  Oa.  860,  36 
a  E.  680 ;  Wilkin  y.  American  Freehold  Land 
Mortg.  Co.,  106  Oa.  182,  32  S.  E.  136.  The 
measure  of  liability  is  the  actual  injury  sus- 
tained by  the  plaintiff  in  fl.  fa. 

8.  This  brings  us  to  the  question  whether 
the  bill  of  sale  of  the  Tyrone  Mercantile  Com- 
pany was  superior  to  the  plaintiff's  Judg- 
ment In  point  of  time  both  of  actual  crea- 
tion and  of  record  the  Judgment  was  superior. 
Ordinarily  this  would  make  a  case  where 
the  outstanding  title  would  not  be  paramount 
to  the  plaintiff's  Judgment  and  would  there- 
fore not  afford  a  defense  to  the  sheriff  upon 
the  rule.  However,  two  reasons  are  set  up 
why  this  rule  does  not  apply.  The  first  is 
based  upon  the  act  of  December  21,  1899 
(Laws  Ga.  1899,  p.  78),  which  provides  that 
"the  lien  of  mortgages  on  crops,  which  mort- 
gages are  given  to  secure  the  payment  of 
debts  for  money,  supplies  and  other  articles 
of  necessity,  hicludlng  live  stock,  to  aid  In 
making  and  gathering  such  crops,  shall  be 
sui)erior  to  Judgments  of  older  date  than  such 
mortgages."  Since  the  Tyrone  Mercantile 
Company  did  not  take  a  mortgage,  which  is 
a  mere  lien,  but  a  bill  of  sale,  which  passes 
title,  the  statute  is  not  applicable.  As  Justice 
Lamar,  in  the  case  of  Franklin  v.  Callaway, 
Sheriff,  120  Oa.  383,  47  S.  E.  970,  says :  "this 
act  is  limited  in  its  application.  •  *  *  The 
solitary  provision  Is  that  such  mortgages  for 
supplies  shall  take  priority  over  older  Judg- 
ments." In  many  respects  bills  of  sale  to 
secure  debts  are  similar  in  effect  to  mort- 
gages; but  In  other  cardinal  features  th^ 
are  totally  different  The  existence  of  such  a 
bill  of  sale  when  superior  to  the  Judgment 
prevents  levy  of  the  fl.  fa.  until  the  amonnt 
of  the  debt  due  on  the  bill  of  sale  is  paid  or 
tendered.  Shumate  v.  McLendon,  120  Oa.  896, 
48  S.  E.  10  (6,  6,  9) ;  Civ.  Code  1895,  S  643a 
The  existence  of  a  mortgage,  although  su- 
perior to  the  Judgment,  as  to  rank  of  the  re- 
spective liens,  does  not  prevent  the  levy  of 
the  fl.  fa. ;  and  indeed  (to  follow  the  analogy 
of  Prince  v.  Walker,  1  Ga.  App.  282,  58  S.  H. 
61),  would  not  be  a  sufflcient  answer  by  the 
officer  when  ruled  for  failure  to  levy;  al- 
though after  the  levy  and  sale  the  mortgagee 
might  take  the  money  on  a  rule  to  distribute. 

The  other  contention  is  based  upon  Civ. 
Code  1895.  i  6426,  which  provides:  "No 
sheriff  or  other  officer  shall  levy  on  any 
growing  crop  of  com,  wheat,  oats,  rye,  rice, 
cotton,  potatoes,  or  any  other  crop  usually 
raised  or  cultivated  by  the  planters  or  farm- 
ers of  this  state,  nor  sell  the  same,  until 
such  crop  shall  be  matured  and  fit  to  be 
gathered:  provided  this  provision  shall  not 
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prevent  any  levying  officer  from  levying  and 
selling  crops  as  heretofore  practiced  in  cases 
where  the  debtor  absconds  or  removes  from 
the  county  or  state,  or  from  selling  growing 
crops  with  the  land."  It  is  contended  tbat 
since  the  crop  was  not  mature  at  the  date 
of  the  execution  of  the  bill  of  sale,  it  was 
not  subject  to  levy;  and  that  therefore,  the 
Hen  of  the  Judgment  did  not  attach.  Ap- 
plication of  general  legal  principles  to  cases 
respecting  growing  crops  has  given  courts 
and  law  commentators  no  little  trouble.  In- 
deed we  are  prepared  to  indorse  heartily 
the  frank  confession  of  Chief  Justice  Sim- 
mons In  the  case  of  .Bagley  t.  0>lumbus 
Southern  Ry.  Co.,  98  Oa.  631,  25  S.  E.  638, 
34  L.  R.  A.  286,  68  Am.  St  Rep.  325,  when, 
after  reviewing  a  mass  of  decisions  of  courts 
and  statements  of  text-writers,  he  notes  the 
hopeless  confusion,  and  says:  "Any  one 
wishing  to  further  entangle  himself  in  the 
mystic  maze  of  uncertainty  and  contradic- 
tion in  which  the  law  governing  growing 
crops  has  become  Involved  may  profitably  di- 
rect his  attention  to  the  legion  of  cases  cited 
by  the  various  text-writers  to  whom  we  have 
above  referred.  The  field  thus  open  to  him 
is  promising  even  unto  distraction."  For 
some  of  the  confusion  of  opinion  existing  in 
this  state  the  decision  in  Scolley  v.  Pollock, 
65  Ga.  839,  must  be  held  responsible.  Ib 
that  case  the  plnlntlfl  held  an  old  Judgment 
The  defendant  in  fl.  fa.  sold  his  crop  before 
maturity  to  the  claimant  who  took  posses- 
sion and  cultivated  it  to  maturity,  and  (he 
court  held  that  the  crop  was  not  subject  to 
the  fl.  fa.,  which  antedated  the  purchase. 
The  headnote  in  that  case  is  in  the  follow- 
ing language:  "Cotton  in  the  field,  not  ma- 
tured, as  early  as  the  28th  day  of  July,  is 
not  the  subject  of  levy  and  sale,  and  there- 
fore the  purchaser  of  the  crop  in  its  then 
condition  from  the  defendant  in  execution 
obtains  a  good  title."  In  the  body  of  the  de- 
cision, the  court  after  stating  the  facts, 
cites  and  sets  out  the  Code  section  above, 
and  Immediately  thereafter  quotes  from  the 
case  of  Pitta  v.  Hendrlx,  6  Ga.  455,  as  fol- 
lows: "By  law  the  growing  crop  could  only 
be  sold  separately  after  maturity.  Before 
maturity  of  the  crops  they  are  appurtenant 
to  the  land,  constitute  a  part  thereof,  and 
pass  by  and  with  the  land."  And  then  fur- 
ther says :  "Before  maturity,  the  crops  only 
constitute  an  element  of  value,  and  are  not 
themselves  distinct  chattels."  And  then,  by 
what  seems  to  be  a  glaring  non  sequitur, 
holds  as  we  have  Just  shown  in  the  quota- 
tion from  the  headnote  of  the  case.  It  seems 
clear  to  us  that  while  the  statute  postpones 
the  time  of  levy,  it  does  not  prevent  the  Hen 
of  the  Judgment  attaching  in  the  meantime. 
If  for  lack  of  "corporeal  status  competent 
for  seizure,"  no  Hen  can  attach;  for  the 
same  reason  delivery,  which  is  essential  to 
a  complete  sale,  would  seem  to  be  precluded. 
This  and  other  apparent  inconsistencies  re- 
sulted in  this  case  being,  brought  under  re- 
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view  by  the  Supreme  C!oiirt  In  the  case  at 
Phillips  V.  Dean,  70  Ga.  10.  After  dlatln- 
ipilBhlng  the  case  from  the  one  then  at  bar, 
the  court  says:  "We  were  asked  to  review 
that  case,  but  It  Is  unnecessary,  as  we  think 
It  differs  widely  from  this.  Some  of  the  prin- 
ciples therein  expressed,  however,  are  doubt- 
ed, and  will  hardly  be  extended  beyond  the 
facts  therein,  or  similar  tacts  to  them."  The 
Supreme  Court  having  left  the  case  of  Scol- 
ley  V.  Pollock,  supra,  thus  doubted,  limited, 
and  partially  disapproved,  we  will  treat  It 
likewise.  The  present  case,  as  well  as  the 
case  of  Phillips  v.  Dean,  supra,  is  distin- 
guishable from  that  .case  by  reason  of  the 
fact  that  the  defendant  In  fl.  fa.  there  de- 
livered possession  of  his  Inchoate  property 
to  the  claimant,  who  by  his  cultivation 
brought  It  to  maturity.  Possibly  In  such 
cases  the  title  of  the  purchaser  should  be 
superior  to  the  lien  of  the  Judgment  until 
he  has  been  paid  for  the  labor  and  expense 
Incurred  by  him  in  bringing  the  crop  to  ma- 
turity, and  that  equitable  procedure  would 
be  necessary  to  subject  the  Inchoate  Interest 
formerly  possessed  by  the  defendant  In  fl.  fa. 
In  the  case  at  bar  no  such  state  of  facts 
exists.  The  opening  sentences  of  Chief  Jus- 
tice Bleckley  In  the  opinion  in  the  case  of 
Green  v.  Franklin.  86  Ga.  360,  12  S.  B. 
685,  while  excluding  the  decision  of  the  ques- 
tion as  not  l>elng  in  the  case  before  him, 
bear  an  undercurrmt  of  intimation  that  the 
lien  of  a  Judgment  Is  superior  to  a  subse- 
quent sale  of  an  Immature  crop.  It  Is  not 
necessary,  however,  to  decide  what  would 
be  the  respective  rights  of  the  holder  of  a 
lien  by  judgment  and  of  the  holder  of  a  bill 
of  sale  (whether  absolute;  or  as  security  for 
a  debt)  prior  to  the  maturity  of  the  crop. 
The  question  is  as  to  their  rights  after  the 
crop  has  been  matured  by  the  defendant  In 
fl.  fa.  While  the  Hen  of  the  Judgment  may 
not  seize  ttae  crops  prior  to  maturity,  It  ranks 
as  of  the  date  of  the  judgment,  and  not  as 
of  the  date  the  crop  became  mature.  This 
is  plain;  for.  If  the  crop  should  be  seized 
under  two  judgments  or  under  a  judgment 
and  an  ordinary  mortgage,  we  would  not.  In 
determining  priorities,  declare  the  Hens  equal 
on  the  theory  that  both  attached  at  the  same 
Instant,  to  wit,  the  moment  the  crop  became 
mature,  but  would  look  only  to  their  respec- 
tive dates.  The  lien  of  the  Judgment  is  en- 
forceable only  after  the  crop  is  mature;  but, 
under  Civ.  Code  1895,  S  2779,  when  it  is 
properly  entered  on  the  general  execution 
docket,  it  take*  precedence  over  the  Interest 
of  all  persons  (holders  of  special  Hens  de- 
clared superior  by  statute  of  course  being 
necessarily  excepted)  who  thereafter  "may 
have  acquired  a  transfer  or  Hen  binding  the 
defendant's  property."  It  foHows  that  Hix- 
on's  judgment  was  superior  to  the  bill  of 
sale  of  the  Tyrone  Mercantile  Ck>mpany ;  and 
that  the  court  erred  in  discharging  the  rule 
against  the  sheriff, 
.ludgment  reversed. 


SHERMAN   V,   STATE.    (No.   69©.) 
(Court  of  Appeals  of  Georgia.    Oct.  22,  1907.) 

1.  Abrest  —  Waxbaht — ExEconoR  —  Ftnrc- 
Tus  Omcio. 

Where  a  warrant  was  placed  in  the  band; 
of  an  officer  of  the  law  for  execution,  and  sub- 
sequently the  person  against  whom  the  warrant 
issued  volnntariiy  appeared  for  commitment 
trial  before  the  magistrate  who  issued  the  same, 
the  officer  having  such  warrant  in  his  possession 
also  lieing  present,  and  the  magistrate  there- 
upon continued  the  case  and  allowed  the  de- 
fendant to  go  at  large  on  his  personal  recog- 
nizance, Ench  voluntary  appearance  of  the  de- 
fendant was  tantamount  to  an  arrest,  and  socb 
disposition  of  the  case  by  the  magistrate  con- 
stitated  satisfaction  of  the  warrant,  and  it  btr 
came  functas  officio,  and  any  subsequent  arrest 
thereunder  was  illegal. 

[Ed.  Note.— For  cases  in  point,  see  CTent.  Dig. 
vol.  4,  Arrest,  {  17&] 

2.  Abbest— Reucabx  on  Baut— Rkabbest. 

To  authorize  the  rearrest  of  a  defendant 
for  the  same  offense  when  he  has  lieen  lawfully 
allowed  his  iitwrty  on  his  personal  t>ond  for  hn 
appearance  on  a  certain  named  day  to  stand 
his  preliminary  trial,  a  forfeiture  of  his  IxHid 
must  be  duly  declared  and  another  warrant  for 
said  offense  thereupon  issued. 

[Bid.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  4,  Arrest,  |  178.]    - 

8.  Cbiiiinai.  Law  —  EvmENCB  UNrAWFuixr 
OBTAiKEn— Weight  and  StrFnciENcr. 
The  only  evidence  incriminating  the  de- 
fendant having  been  obtained  by  an  nniawfni 
search  and  seizure  of  his  person  while  he  was 
in  custody  under  an  iliegai  arrest,  lus  oonvie- 
tion  was  unlawful,  and  the  verdict  must  be  set 
aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  877.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americas;  Chas. 
R.  Crisp,  .Tudge. 

'Ed  Sherman  was  convicted  of  carrying  con- 
cealed weapons,  and  he  brings  error.  Re- 
versed. 

See  58  S.  E.  393. 

H.  B.  Simmons,  for  plaintiff  In  error. 
Zacb  ChUders,  Sol.,  for  the  State. 

HILL,  C.  J.     Sherman  was  convicted  of 

the  offense  of  carrying  concealed  weapons, 
and  his  motion  for  a  new  trial  was  overruled. 
The  only  evidence  against  the  defendant  was 
given  by  the  deputy  sheriff  into  whose  cus- 
tody he  had  been  delivered  by  the  arresting 
officer  and  the  bailiff  who  made  the  arrest. 
The  witnesses  testified  that  while  the  defend- 
ant was  In  the  custody  of  the  deputy  sheriff. 
hetoie  he  was  put  in  Jail,  the  latter  searched 
him  and  found  a  pistol  concealed  on  his  per- 
son. This  testimony  waa  objected  to  on  the 
ground  that  the  search  and  seizure  of  the 
defendant  was  unlawful  as  he  was  under  an 
illegal  arrest,  and  that  he  was  compelled  by 
an  officer  of  the  law  to  furnish  Incrimina- 
ting evidence  against  himself. 

In  order  to  determine  this  assignment  of 
error,  It  is  necessary  to  consider  the  facts 
and  circumstances  of  the  defendant's  arrest 
It  appears  from  the  brief  of  the  evidence  in 
the  record  that  there  were  several  warrants 
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Issned  against  the  defendant  by  a  Justice  of 
the  peace  of  said  county  for  different  of- 
fenses; that  these  warrants  had  been  placed 
in  the  hands  of  the  Imlllff  for  execution. 
Before  any  of  the  warrants  had  been  execut- 
ed by  the  bailiff,  the  defendant  appeared  be- 
fore the  justice  who  issued  said  warrants  for 
a  preliminary  trial,  and  said  Justice  without 
a  trial  allowed  the  defendant  to  go  at  large 
on  his  own  recognizance  until  the  next  term 
of  the  court  The  bailift  who  had  the  war- 
rants in  his  possession  did  not  make  any 
formal  execution  of  any  of  them,  but  was 
present  and  heard  the  order  of  the  court  per- 
mitting the  defendant  to  go  on  bis  own 
recognizance.  The  defendant  did  not  ap- 
pear at  the  next  term  of  the  court,  but  the 
prosecutor,  the  constable,  and  the  defend- 
ant's counsel  were  present  In  conrt,  and  an 
agreement  was  made  between  them,  which 
agreement  was  approved  by  the  court,  that 
the  defendant  should  remain  at  large  on  his 
personal  recognleance  until  the  court  heard 
from  defendant's  aAomey.  Before  the  conrt 
had  heard  from  his  attorney,  without  any 
order  of  the  court  revoking  his  previous  order 
that  the  defendant  should  remain  at  large  on 
bis  personal  bond,  and  without  any  forfeiture 
of  said  bond,  the  bailiff  arrested  the  defend- 
ant on  one  of  the  warrants  Issued  by  said 
Justice  and  from  which  the  defendant  had 
been  released  by  the  order  of  tbe  Justice, 
discharging  him  on  bis  own  recognizance  as 
above  set  forth.  On  the  day  tbe  ballitt 
arrested  tbe  defendant,  he  delivered  him  Into 
the  custody  of  the  deputy  sheriff  of  the  coun- 
ty, and  this  officer  before  putting  him  In  Jail, 
and  while  having  him  in  such  custody, 
searched  his  person  and  found  concealed 
thereon  a  pistol. 

Under  these  facts,  which  are  not  disputed, 
was  the  testimony  obtained  by  such  search 
and  seizure  admissible  against  the  defendant 
on  his  trial,  for  carrying  concealed  weapons? 
We  think,  under  the  foregoing  facts,  tbe  ar- 
rest of  the  defendant  by  the  bailiff  was  il- 
legal. When  the  defendant  appeared  before 
the  Justice  who  had  issued  the  warrants 
against  him  for  tbe  purpose  of  having  a 
commitment  trial,  and  tbe  bailiff  who  had 
tbe  warrants  In  his  possession  was  also  pres- 
ent, this  constituted  an  arrest  under  said 
warrants.  Courtoy  v.  Dozler,  20  Ga.  S«9.  It 
amounted  to  a  waiver  of  the  defendant's  right 
to  see  said  warrant,  and  was  a  voluntary 
surrender  thereunder  to  the  court  The  court, 
having  legal  custody  therefore  under  these 
warrants,  was  authorized  to  hold  the  com- 
mitment trial,  or  to  postpone  tbe  trial,  and.  In 
tbe  latter  event,  to  require  an  appearance 
bond  to  be  executed  with  or  without  secur- 
ity. Allowing  tbe  defendant  to  go  on  his 
own  bond  until  tbe  next  term  of  tbe  court, 
and  when  that  day  arrived,  again  postiwn- 
ing  tbe  commitment  trial  and  allowing  tbe 
defendant  to  remain  at  large  on  bis  own  re- 
cognizance, rendered  the  warrant  upon  which 
such  action  was  taken  by  the  court  functus 


officio;  and  the  defendant  could  not  there- 
after be  legally  arrested  for  tbe  offense 
covered  by  said  warrant  until  his  personal 
recognizance  had  been  forfeited,  and  a  new 
warrant  issued  for  said  offense.  An  arrest 
on  a  warrant  and  a  bond  thereunder  satis- 
fies the  warrant,  and  there  can  be  no  other 
arrest  thereunder.  If  a  defendant  after  an 
arrest,  has  been  allowed  to  give  bond,  such 
bond  must  be  forfeited,  and  another  warrant 
Issued,  before  he  can  be  lawfully  arrested 
for  the  offense  covered  by  the  first  warrant. 
The  arrest  of  the  defendant,  therefore,  by 
the  bailiff  under  the  warrant  which  had  be- 
come functus  by  the  previous  action  of  tbe 
Justice,  was  an  unwarranted  exercise  of  au- 
thority, and  such  arrest  was  Illegal.  His 
search  and  seizure  by  tbe  deputy  sheriff 
while  in  his  custody  by  virtue  of  such  Il- 
legal arrest  was  unlawful,  and  the  testimony 
obtained  by  such  unlawful  search  and  sei- 
zure following  the  illegal  arrest  was  not  ad- 
missible against  him  on  his  trial  for  carry- 
ing concealed  weapons,  and,  these  facts 
clearly  appearing  from  the  evidence,  such 
testimony  should  have  been  excluded  by  the 
court  Hammock  v.  State,  1  Ga.  App.  126, 
68  S.  B.  06;  Hughes  v.  State  (Ga.  App.)  68 
8.  B.  390;  Sherman  v.  State,  2  Ga.  App.  48. 
58  S.  E.  393. 
Judgment  reversed. 


B0NNE3R  V.  STATB.    (No.  733.) 
(Court  of  Appeals  of  Georgia.    Oct  22.  1907.) 

1.  Intoxioatino  Liquors— WBONortn.  Sai.»— 
Evidence. 

On  a  trial  for  the  unlawful  sale  of  spiritu- 
onff  liquors,  evidence  that  tbe  accused  bad  on 
several  occasions  received  ;>ackaKeB  or  boxes 
through  the  express  office,  with  physical  marks 
thereon  Indicatmg  that  their  contents  was  whis- 
ky, is  relevant  and  admissible. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  S§  293,  295.] 

2.  Same— IwsTBncnoNS. 

The  charge  of  the  court  upon  which  error 
was  assigned  was  objectionable  for  the  reasons 
stated  in  the  opinion. 

3.  Criminal  Law— Vebdict— Evidekce. 

A  verdict  wholly  unsupported  by  any  evi- 
dence must  be  set  aside  as  contrary  to  law. 
(Syllabus  by  tbe  Court) 

Error  from  Superior  Court,  Early  Coun- 
ty;  W.  C.  Worrlli,  Judge. 

Davis  Bonner  was  convicted  of  selling 
whisky  In  prohibition  territory,  and  he  brings 
error.    Reversed. 

Park  &  Collins,  for  plaintiff  in  error.  J.  A. 
Latng,  Sol.  Gen.,  R.  R.  Arnold,  and  J.  B.  Rid- 
ley, for  the  State. 

HILL,  C.  J.  Davis  Bonner  was  convicted 
of  the  offense  of  selling  whisky  In  Early 
county,  where  the  sale  of  spirituous  liquors 
Is  prohibited  by  law.  His  motion  for  a  new 
trial  being  overruled,  he  brings  the  case  to 
this  court. 

Brror  Is  assigned  upon  tbe  ruling  of  the 
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coart  In  admitting,  over  the  objection  of  tbe 
defendant,  the  following  teattmony:  "^bat 
on  aeveral  occasions  packages  or  boxes  bad 
come  through  the  express  office  addressed  to 
DaTls  Bonner,  and  on  looking  through  the 
cracks  of  tbe  boxes  bottles  were  seen  that 
looked  like  ther  might  be  quarts  of  whisky ; 
that  on  two  different  occasions  tbe  defendant, 
Dayls  Bonner,  had  carried  from  the  express 
office  two  large  boxes  weighing  about- 60  lbs., 
having  printed  thereon  'Seventy-two  half  pints 
White  Oak  Whisky,  Chattanooga."  "  We  think 
the  testimony  was  admissible  as  against  the 
objection  that  it  was  irrelevant  and  imma- 
terial, while  It  was  not  a  violation  of  law 
to  purchase  whisky  outside  of  the  county 
and  ship  it  thereto,  yet,  where  the  defendant 
ia  charged  with  selling  whisky  In  the  county 
In  violation  of  the  statute,  evidence  that  he 
was  receiving  whisky  was  a  relevant  fact  in 
connection  with  the  charge.  Considered  alone, 
of  course,  It  would  not  be  sufficient  and 
would  have  to  be  supplemented  by  evidence 
showing  that  a  sale  had  t)een  consununated 
In  the  county  by  the  defendant 

The  following  charge  we  think  is  Justly  as- 
signed as  error:  "If  you  believe,  gentlemen 
of  the  Jury,  that  the  defendant,  Davis  Bon- 
ner, received  of  Dock  Knight  money  and 
went  off  and  in  a  short  time  returned  and 
furnished  Dock  Knight  with  whisky,  that 
would  make  him  guilty,  unless  he  has  given 
the  Jury  satisfactory  Information  as  to  how 
be  got  the  whisky,  and  that  his  connection 
therewith  was  lawful."  We  think  that  these 
facts  would  be  evidence  of  more  or  less  pro- 
bative value  to  be  determined  by  the  Jury. 
But  the  charge  that  this  fact  "would  make 
him  guilty,"  evoi  if  imexplained  by  blm,  ex- 
presses too  strongly  the  inference  arising 
from  said  facts.  This  charge  leaves  out  of 
consideration  entirely  that  the  money  must 
have  been  given  by  the  defendant  to  Dock 
Knight  for  the  purpose  of  buying  whisky, 
which  he  subsequently  delivered  to  him.  The 
case  relied  upon  by  the  solicitor  general  In 
support  of  this  charge  Is  Billups  v.  State, 
107  Oa.  766,  S3  S.  B.  659.  In  that  case,  the 
Supreme  Court  said,  in  substance,  that  If 
the  state  proved  by  a  witness  that  he  (the 
witness)  had  given  tbe  accused  money  with 
which  to  buy  whisky,  and  that  the  accused 
was  absent  about  ttalf  an  hour,  and  when 
he  returned  he  brought  'back  a  bottle  of  whis- 
ky and  delivered  it  to  tbe  witness,  that  this 
made  out  a  prima  facie  case  for  the  state; 
but  the  Important  fact  that  the  money  must 
have  been  given  by  the  witness  to  the  accus- 
ed for  tbe  purpose  of  buying  whisky  is  en- 
tirely omitted  from  the  charge  complained  of. 

The  most  serious  objection  to  this  verdict, 
however.  Is  that  there  is  no  evidence  In  tbe 
record  which  in  any  measure  gives  it  support. 
The  only  fact  proved  by  the  state  was  that  a 
witness  bad  given  tbe  accused  25  cents  for 
the  purpose  of  going  to  the  express  office  and 
getting  a  package  of  whisky  for  him,  paying 
the  express  thereon  with  the  26  cents,  and 


that  subsequently  the  party  who  gare  tbe  SS 
cents  to  tbe  accused  for  this  purpose  went  to 
tbe  bouse  of  the  accused  and  got  this  whisky. 
Tbe  witness  who  testified  to  this  fact  was  In- 
troduced by  tbe  state,  and  his  testimony  is 
as  follows:  "I  saw  Davis  Bonner  down 
about  tbe  store  of  Bob  Knight,  and  handed 
him  a  quarter,  and  told  him  to  go  down  to 
the  express  office  and  get  me  a  package  of 
wblsky,  and  that  day  when  I  started  hunting 
I  went  by  Davis  Bonner's  bouse,  and  be 
handed  it  to  me ;  that  is,  tbe  bottle  of  wblsky. 
I  never  paid  Davis  Bonner  for  the  whisky, 
but  I  bought  It  myself  from  the  Albany  Whis- 
key House  In  Albany,  Ga.  Davis  Bonner  nev- 
er sold  It  to  me,  but  I  gave  him  a  gnarter  to 
go  to  the  express  office  and  get  it  for  me  and 
pay  the  express  on  it"  Another  witness  for 
tbe  state  testified  tliat  he  saw  tbe  witness  who 
bad  testified  about  giving  the  25  cents  to  the 
accused,  go  Into  the  house  of  tbe  accused 
when  be  started  out  hunting  and  come  Inck 
with  a  bottle  of  wblsky.  This  is  aU  tbe  testi- 
mony In  tbe  record  except  that  mentioned  in 
tbe  first  part  of  this  opinion,  that  tbe  accused 
bad  received  express  boxes  at  tbe  express  of- 
fice indicating  that  they  contained  whisky, 
and  it  is  clearly  Insufficient  to  prove  tbe  de- 
fendant's guilt  The  verdict  is  therefore  set 
aside,  and  a  new  trial  ordered. 
Judgment  reversed. 


HIKES  V.  McOOMBS  et  aL    (No.  4a5.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1907.) 

1.  lATS  EJsTATES— Rights  of  Life  Tkkakt— 
Leases— DcBATioN . 

One  who  by  will  Is  made  not  only  the  de^ 
isee  of  a  life  estate  in  the  lands  of  the  testator, 
bat  is  also  made  executor  of  the  will  and  trus- 
tee of  the  fee,  and  is  given  full  power  of  dispo- 
sition as  to  all  property,  real,  personal,  or 
mixed,  to  the  end  that  an  income  may  be  de- 
rived for  the  support  of  himself  and  children, 
may  lawfully  execute  a  lease  of  reasonable  dura- 
tion upon  the  lands  of  the  estate,  and  such  a 
lease  will  not  expire  upon  bis  death,  ev« 
though  it  occnr  before  the  laat  year  of  such 
lease. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  33,  Life  Estates,  S  47.] 

2.  Same— Bert  Noizs— Riqhts  of  Remaik- 

DEBUEN. 

In  such  a  case  tbe  execotor  or  trustee  may 
transfer  to  another  by  assignment  the  rent  note* 
taken  as  consideration  for  the  lease,  and  tbe 
rights  of  the  transferee  in  the  rents  will  be 
superior  to  that  of  the  remainderman,  even  aft- 
er the  death  o£  the  life  tenant 

[Ed.  Note.— For  cases  in  point,  see  Oenu  Dig, 
vol.  33,  Life  Estates.  {  47.] 

(Syllabus  by  the  C!ourt) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  J.  R.  Hlnes  against  J.  W.  Mc- 
Combs  and  another.  From  a  Judgment  for 
plaintiff,  plaintiff  brings  error.     Reversed. 

Isabella  Hendrlx  died  leaving  a  will.  So 
far  as  they  are  material  to  this  controversy, 
the  provisions  of  the  wlU  are  substantially 
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as  follows :  Her  hnsband,  H.  B.  Hendrlz,  Is 
appointed  ezecator  and  tmstee,  and  In  botb 
capacities  he  la  relieved  from  accountability 
to  any  court  for  bia  conduct  To  aald  trustee, 
H.  B.  Hmdrlz,  la  devised  all  the  testator's 
property,  reel,  personal,  and  mixed.  "Said 
H.  B.  Hendrlz,  as  trustee  as  aforesaid,  shall 
have  absolute  custody  and  control  of  each 
and  all  of  said  property,  with  power  to  sell 
or  exchange  any  part  thereof,  as  a  change  of 
Investment  for  the  purpose  of  this  will,  or  to 
make  advancements  to  our  children,  in  his 
discretion,  to  provide  for  their  maintenance 
and  education,  then  especially  to  secure  a 
maintenance  to  and  for  himself  therefrom 
during  his  natural  life.  At  the  death  of  the 
said  H.  E.  Hendrlz,  trustee,  all  of  said  prop- 
erty remaining,  or  those  substituted  therefor 
by  exchange,  shall  be  equally  divided  be- 
tween my  surviving  children  and  their  chil- 
dren, per  stirpes,  having  regard  to  any  ad- 
▼ancements  that  may  have  been  made  to 
any." 

In  pursuance  of  his  power  under  the  will, 
H.  B.  Hendrlz  rented  certain  of  the  lands  of 
the  estate  to  Tom  Legln  for  the  years  1903 
and  1904,  and  took  from  Legln  a  rent  note 
therefor;  the  note  being  made  payable  to 
"H.  E.  Hendrix,  Ext"  On  May  15,  1903, 
Hendrlz  transferred  the  note  to  G.  T.  Whll- 
den,  signing  the  transfer  "H.  E.  Hendrlz, 
Ezt"  In  August,  1903,  Whllden  transferred 
the  note  to  the  plaintiff  in  error  Hlnes.  In 
May,  1903,  H.  E.  Hendrlz  died.  Hlnes  col- 
lected the  rents  from  Legln  for  the  year  1903; 
bat  In  December  of  that  year  the  latter  sur- 
rendered the  possession  to  Mrs.  McCombs  and 
Mrs.  Allen,  who  were  the  children  of  Mrs. 
Hendrlz,  and  therefore  remaindermen  under 
taer  win,  and  who  had  also  qualified  as  ad- 
ministrators de  bonis  non  c.  t  a.  on  her  esr- 
tate.  They  re-rented  tbe  land  to  Legln  for 
the  year  1904.  This  was  done  without  Hlnes' 
knowledge  or  consent.  In  the  fall  of  1904  Le- 
gln brought  the  rent  cotton  and  delivered  It 
to  Mrs.  McCombs  and  Mrs.  Allen  in  payment 
of  hla  rent.  Hlnes  caused  a  distress  warrant 
to  be  levied  on  the  cotton,  and  It  was  resisted 
by  Legln  as  well  as  by  Mrs.  McCkimbs  and 
Mrs.  Allen;  their  several  rights  being  by  a 
consent  arrangement  Joined  In  one  defense. 
To  a  Judgment  adverse  to  him  Hlnes  brings 
error. 

Hlnes  &  Vinson,  for  plaintiff  tn  error.  D. 
B.  Sanford  and  D.  S.  Sanford,  for  defendants 
in  error. 

POWELL,  J.  (after  stating  tbe  facts  as 
above).  Under  tbe  will  H.  E.  Hendrlz  was 
not  only  the  executor  and  the  holder  of  tbe 
life  estate,  but  be  was  also  the  donee  of  an 
additional  power  not  ordinarily  attaching 
either  to  the  ofiBce  of  the  executor  or  to  tbe 
estate  of  a  life  tenant  Viewed  solely  as  a 
tenant  tor  life,  be  would  have  possessed  the 
atatntory  power  of  control  over  the  entire  es- 


tate for  the  ptirpoae  of  rentala  and  leaaea  on- 
ly to  the  end  of  tbe  year  of  his  death.  See 
Story  V.  Butt,  2  Ga.  App.  119,  68  S.  B.  38a 
However,  a  review  of  the  English  cases  will 
show  that  long  before  the  enactment  of  St 
14  &  15  Vict  c.  2S  (from  which  our  section 
8093  of  tbe  Civil  Code  of  1895  was  adopted), 
which  gives  tbe  statutory  power  to  the  life 
tenant  of  making  a  rent  contract  binding  to 
the  end  of  the  year  of  bis  death,  or  of  tbe 
British  land  settlement  acts,  which  have  far- 
ther eztended  this  power,  It  was  not  uncom- 
mon for  grantors  and  testators  to  confer  up- 
on life  tenants  or  trustees  for  life  estates  the 
power  of  making  leases  which  would  be  bind- 
ing after  the  death  of  the  life  tenant;  and 
tbe  right  of  grantors  and  testators  to  make 
the  grant  of  such  powers  has  never  been  ques- 
tioned either  before  or  since  tbe  passage  of 
the  statutes  referred  to  above.  Under  tbS 
will  before  us,  H.  E.  Hendrlz  had  not  only 
the  right  to  enjoy  the  estate  for  life,  but  also 
to  dispose  of  any  or  all  of  It,  and  especially  to 
derive  an  income  therefrom ;  and  the  remain- 
dermen by  express  terms  of  tbe  will  took  an 
estate  In  only  the  "property  remaining"  un- 
disposed of  at  his  death.  We  do  not  mean  to 
saj  that.  If  he  had  attempted  to  sell  any  of 
the  lands,  he  would  not  have  been  compelled 
to  expose  It  at  public  outcry  under  Civ.  Code 
1895,  {  8460 ;  but  to  rent  lands  for  two  years 
Is  not  to  sell  them.  Hutcheson  v.  Hodnett, 
115  'Qa.  990,  42  S.  B.  422.  The  terms  of 
tbe  win  In  that  case  are  very  similar  to 
those  of  the  will  now  In  question,  and  we 
quote  tbe  headnote  there  as  pertinent  here: 
"A  trustee  In  possession  of  land,  charged 
with  the  duty  of  managing  and  controlling  It 
and  using  the  Income  therefrom  for  the  main- 
tenance, aupport,  and  education  of  the  bene- 
ficiaries of  the  trust,  may  grant  leases  of  the 
same,  provided  the  time  fixed  for  the  dura- 
tion of  the  leases  Is  not  unreasonable,  and 
the  amount  stipulated  to  be  paid  as  rental  Is 
a  reasonably  fair  compensation  for  the  use 
of  the  land  for  the  time  specified  in  tbe  leas- 
es ;  they  being  otherwise  reasonable  in  their 
terms."  The  rent  contract  between  Hendrix 
and  Legln  was  a  valid  contract  for  tbe  full 
term.  We  probably  should  call  attention  to 
the  fact  that  In  the  case  Just  cited  the  trustee 
was  expressly  forbidden  to  encroach  upon 
the  corpus  for  the  purpose  of  raising  income 
for  the  maintenanee  of  the  beneficiaries, 
while  in  the  present  case  Hendrix  was  ex- 
pressly authorized  to  do  so.  Tbe  legal  fee 
stood  In  him  as  trustee,  and  "trustees  who 
have  the  legal  fees  in  lands  may  lease  them 
to  any  extent;  the  right  being  incident  to 
the  legal  estate."  1  Wash.  Real  Propr.  (6tb 
Ed.)  629,  cited  approvingly  In  Hutcheson  v. 
Hodnett,  supra.  Possibly  In  this  state  this 
general  statement  should  be  limited  to  leases 
under  which  only  a  usufruct  passes. 

The  further  question  that  arises  Is:  Did 
Hendrlz  have  the  right  to  transfer  tbe  rent 
note,  which  we  have  Just  held  was  lawfully 
taken  by  blm?    This  rent  note  under  tbe  law 
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wtus  Income.  Mtu^et  r.  HIgbtower,  63  Oa. 
217.  He  had  full  power  of  dispoattlon  over 
the  income.  The  note  was  not  payable  to  his 
intestate,  bnt  to  himself  either  personally  or 
In  hlB  representative  capacity.  In  either 
event,  Eectlon  8440  of  the  Civil  Code  of  1895, 
regulating  the  mode  of  sale  of  Insolvent  pa- 
pers of  estates.  Is  not  applicable;  but  the 
common-law  rule,  which  gives  the  trustee 
power  to  transfer  a  paper  payable  to  himself, 
though  taken  in  his  representative  capacity, 
applies.  See  Thompson  v.  Thompson,  77  Oa. 
697,  3  S.  E.  261.  If,  instead  of  taking  a  note, 
he  had  been  paid  in  advance  In  cash  for  the 
rents  for  the  full  term,  he  could  have  spent 
the  cash  without  accountability.  He  had  a 
similar  right  to  take  a  note.  Instead  of  cash, 
and  to  convert  the  note  into  money  and  use 
it  The  tenant  by  attorning  to  the  remala- 
*dermen  could  not  divest  Hines  of  his  lien  up- 
on the  crops  raised  on  the  rented  premises 
Judgment  reversed. 


GliAZB   V.   STATR    (No.  729.) 
(Court  of  Appeals  of  Georgia.    Oct  22,  1907.) 

1.  Cbiminai.  Law  —  Inbtbuotions  —  CiBouit- 

BTANTIAL    EVIDENCB. 

In  a  criminal  case,  where  the  guilt  or  in- 
nocenct!  of  the  defendant  is  wholly  dependent 
upon  circumstantial  evidence,  the  jury  should  tie 
instructed,  without  request,  that  the  guilt  of 
the  accused  must  be  shown  to  the  exclusion  of 
every  other  reasonable  hypothesis. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1887.] 

2.  Saue. 

The  controlling  issue  in  a  case  must  be 
submitted  to  the  jury  with  such  appropriate  in- 
structions as  will  not  only  call  the  attention  of 
the  jury  to  the  existence  of  such  issue,  but  the 
charge  of  the  court  must  further  cbntain  such 
clear,  apt,  and  definite  exi>osition  of  the  specific 
principles  of  law  applicable  to  the  case  as  will 
enable  the  jury  to  deal  with  the  real  issue  In 
the  case  and  to  properly  decide  it:  and  this  is 
true  whether  a  specific  request  be  made  or  not 
[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vo).   14,  Criminal  Law,  gg   1803-1809.] 

3.  Saue. 

Where  there  Is  only  one  defense  on  which 
a  party  relies,  failure  to  instruct  the  jury  as  to 
this  defense  so  specifically  that  the  jury  will 
l>e  not  only  required  to  pass  upon  it  but  will 
be  able  to  do  so  intelligently  under  pertinent 
rules  of  law  and  evidence,  practically  withdraws 
that  defense,  and  is,  in  effect  tantamount  to  di- 
recting a  verdict 

[Ed.  Note.— For  cases  ih  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  St  1806-1807.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americas;  Chas. 
R.  Crisp,  Judge. 

Alexander  Glaze  was  convicted  of  larceny 
from  the  bouse,  and  he  brings  error.  Re- 
versed. 

Shipp  &  Sheppard  and  J.  A.  Hizon,  for 
plaintiff  In  error.  Zach  Childers,  Sol.,  tot  the 
State. 

• 

RUSSELL,  J.  Plaintiff  in  error  was  tried 
and  convicted  for  the  ofTense  of  larceny  from 


the  bonse.  The  evidoice  showed  that  Glaze 
went  Into  the  store  of  B.  A.  Luke,  In  the  pree- 
ence  of  a  clerk  and  a  customer  who  was  at 
that  time  being  waited  upon  by  the  clerk,  and 
that  he  claimed  to  want  to  buy  a  gun.  The 
clerk  was  busy  waiting  on  the  other  custom- 
er, and  Glaze,  while  in  plain  view  of  the 
clerk,  went  to  the  gun  rack  and  took  down 
the  gun  alleged  to  have  l>een  stolen,  and  be- 
gan to  examine  it,  simultaneously  speaking 
to  the  clerk,  who  was  also  the  brother  of  the 
prosecutor.  The  clerk  was,  at  that  time,  cut- 
ting off  a  piece  of  meat  for  his  customer,  and 
only  10  or  15  feet  from  the  defendant  The 
clerk,  the  customer,  and  the  defendant  were 
the  only  persons  in  the  store.  Before  the 
clerk  finished  waiting  on  the  other  customer, 
a  noise  was  heard  on  the  outside,  and  a  bug- 
gy passed.  The  defendant  started  out  hurried- 
ly, carrying  the  gun  with  him,  and  the  clerk 
called  to  him  to  "put  down  that  gun."  The 
buggy  which  was  passing  was  the  buggy  of 
the  defendant,  which  he  had  previously  re- 
fused to  lend  to  one  of  the  parties  whom  he 
.found  In  the  buggy  and  who  was  driving 
away.  When  the  clerk  called  out,  "Put  down 
that  gun,"  the  defendant  immediately  drop- 
ped It,  or,  as  he  claims,  stood  It  against  the 
store  Immediately  outside  the  store  door  and 
ran  on  and  took  possession  of  his  buggy,  wlilch 
was  being  rapidly  driven  ofT  by  the  i>arties 
in  it 

There  was  practically  but  little  difference 
between  the  state  and  the  defendant  as  to 
any  of  the  material  facts.  The  defendant 
claimed  that  he  set  the  gun  down  and  pur- 
sued the  parties  who  were  attempting  to  carry 
off  his  buggy.  The  state  insists  that  the  de- 
fendant ran  off  with  the  gun  and  only  drop- 
ped it  because  his  theft  was  discovered.  The 
prosecutor  immediately  pursued  the  defend- 
ant and  overtook  blm  before  he  had  succeed- 
ed in  overtaking  his  buggy,  and  when  the 
prosecutor  seized  the  defendant  the  latter 
Jerked  loose,  saying  he  had  done  nothing,  and 
continued  running  until  be  overtook  his  bug- 
gy. It  is  not  necessary  to  consider  the  evi- 
dence, however,  as  to  the  pursuit  of  the  de- 
fendant, because  his  conduct  would  be  Just 
as  consistent  with  the  theory  that  he  was  try- 
ing to  overtake  his  buggy.  If  he  were  inno- 
cent as  that  he  was  trying  to  escape,  if  be 
were  guilty,  for  he  was  well  known  both  to 
the  prosecutor  and  to  his  brother,  the  clerk 
in  the  store.  The  only  question  in  the  case, 
therefore,  which  the  Jury  had  to  determine, 
was  whether  at  the  time  that  the  defendant 
went  out  of  the  store  he  had  the  intention  of 
stealing  the  gun,  or,  having  only  the  intention 
of  getting  possession  of  his  buggy,  he  thought- 
lessly took  the  gun  with  him  without  any  in- 
tention of  converting  It  to  his  own  use.  The 
question  of  the  defendant's  Intention  Is  the 
only  question  in  the  case.  It  is  the  para- 
mount, the  only,  issue.  The  accusation  al- 
leged that  "Alex.  Glaze  on  the  20th  day  of 
Octol)er,  1906,  and  with  force  and  arms,  the 
house,  to  wit  the  storehouse  of  B.  A.  Luke, 

Digitized  by  V^jOOQ  IC 


Ga.) 


OLAZB  T.  STATE. 


1127 


In  said  connty  sltnate.  enter,  and  baying  en> 
tered,  one  double-barrel  breach  loading  shot- 
gun of  the  personal  goods  of  B.  A.  Luke  in 
tbe  said  house  then  and  there  found  of  the 
▼alue  of  $16.00,  did  wrongfully,  fraudulently, 
and  privately  take  therefrom  and  carry  away 
with  intent  to  steal  the  same." 

The  accDsatlon  is  good  under  either  section 
178  or  section  182  of  the  Penal  Code  of  1895. 
As  the  offense  is  denominated  "misdemean- 
or,"  it  was  i>erbaps  Intended  to  be  brongbt 
under  section  182;  but,  whether  brought  un- 
der section  178  or  section  182  there  Is  no  al- 
legation that  the  defendant  entered  tbe  store- 
bouse  with  intent  to  steal.  "Larceny  from 
the  bouse  is  the  breaking  or  entering  any 
bouse  with  the  intent  to  steal  or  after  break- 
ing or  entering  said  house  stealing  therefrom 
anything  of  value."  Section  178,  Pen.  Code 
1895.  Under  the  statute  the  offense  can  be 
committed  In  four  different  ways.  It  may 
consist  in  tbe  breaking  a  house  with  In- 
tent to  steal,  provided  tbe  offense  is  not 
burglary;  entering  any  bouse  with  Intent 
to  steal ;  breaking  a  house  and  stealing  there- 
from, where  It  can  be  accomplished  without 
entry  or  entering  and  stealing.  Tbe  offense 
can  be  stated  therefore  In  more  than  one 
way  in  the  accusation,  but  in  this  accusation 
only  one  method  1b  charged,  to  wit,  that  the 
defendant,  after  entering  the  house,  carried 
away  the  gun  with  intent  to  steal  it.  And 
if  tbe  offense  be  based  upon  section  182,  the 
same  thing  is  true,  for  tbe  state's  case  as  set 
out  in  tbe  bill  of  indictment  limited-  the 
cbarge  to  entering  tbe  store  and  stealing 
therefrom. 

Section  182  of  tbe  Penal  Code  of  1895  de- 
fines two  classes  of  larceny  from  the  house 
and  distinguishes  them.  It  says:  "Any  per^ 
son  breaking  and  entering  any  house  or  build- 
ing (other  than  a  dwelling  bouse  or  its  ap- 
purtenances) with  Intent  to  steal,  but  Is  de- 
tected and  prevented  from  carrying  such  in- 
tent Into  effect"  This  is  tbe  first  class.  It 
Is  directed  against  those  who  break  and 
enter  a  certain  class  of  houses  with  intent 
to  steal,  but  are  detected  before  they  succeed 
in  stealing  any  of  the  articles  therein  con- 
tained. Tbe  section  then  proceeds  In  tbe 
following  language:  "Any  person  breaking 
or  entering  any  such  bonse  or  building  and 
stealing  therefrom  any  money,  goods,  chat- 
tels, wares  or  merchandise  or  any  other 
article  of  value  shall  be  guilty  of  a  mis- 
demeanor." Of  course,  this  second  division 
of  tbe  section  is  Itself  subdivided  Into  thefts. 
where  there  is  a  breaking  and  entering  in 
order  to  accomplish  the  theft,  and  where 
tbere  is  no  breaking,  but  merely  an  entrance 
Into  tbe  building  and  a  theft  Is  accomplished. 
But  In  both^ases  a  theft  must  actually  be 
committed.  Under  the  first  portion  of  sec 
tion  182,  as  in  tbe  first  clause  of  section  178, 
where  a  house  other  than  a  dwelling  house 
and  its  appurtenances  is  broken  and  entered 
with  Intent  to  steal,  and  tbe  offender  Is  de- 


tected, be  is  guilty  of  larceny  from  tbe  bouse, 
though  nothing  be  taken. 

Whether  the  accusation,  therefore,  be  con- 
strued as  based  upon  section  178  or  section 
182  of  the  Penal  Code  of  1895,  the  state  re- 
lied for  ccmvlction  solely  upon  proof  that  tbe 
defendant,  after  having  entered  tbe  store, 
formed  tbe  Intent  to  steal,  and  upon  tbe  sole 
charge  that  the  gun  was  carried  away  with 
tbe  intent  to  steal  tbe  same.  The  distance 
of  tbe  asportation  would  make  no  difference 
if  tbe  defendant  In  carrying  away  the  gun 
Intended  to  steal  it.  That  be  dropped  tbe 
gun,  Instead  of  carrying  it  with  him,  would 
afford  blm  no  excuse  or  defense  if  before  be 
dropped  It  he  had  intended  to  steal  It  Tbe 
intention  of  the  defendant  therefore  becomes 
a  matter  of  most  paramount  Importance  to 
be  considered  by  the  Jury.  If  the  Jury  should 
find  that  be  carried  tbe  gun  out  of  the  store 
with  tbe  Intent  to  steal  It,  he  would  be  guil- 
ty; if,  on  tbe  contrary,  the  evidence  does 
not  establish  this  fact,  the  defendant  should 
be  acquitted.  Tbe  Intention  is  always  a  ma- 
terial element  in  tbe  offense  of  larceny.  In 
this  case  it  is  especially  material,  in  view  of 
the  fact  that  the  taking  was  admitted,  and 
the  defendant's  only  defense  was  that  there 
was  no  intention  to  steal  it  Tbe  defendant's 
complaint  is  that  not  only  was  bis  defense 
practically  withdrawn  from  tbe  Jury  by  the 
cbarge  of  the  court  but  further,  that  the  Ju- 
ry should  have  been  fully  Instructed  upon  the 
law  on  the  subject  of  intent  so  as  to  enable 
them  to  intelligently  weigh  and  consider  the 
testimony  in  the  case. 

It  is  also  Insisted  by  the  plaintiff  in  error 
that  tbe  verdict  Is  contrary  to  tbe  evidence. 
The  plaintiff  in  error  insists  that  the  court 
should  have  charged  the  Jury  the  law  rela- 
tive to  circumstantial  evidence  as  applicable 
to  tbe  circumstances  of  the  case  and  to  tbe 
Intention  of  the  defendant  at  the  time  of  tbe 
taking.  In  bis  motion  for  new  trial  tbe  de- 
fendant further  contends  that  there  was  no 
issue  between  the  state  and  tbe  defendant  as 
to  tbe  taking  or  tbe  manner  of  tbe  taking. 
The  only  contested  issue  being,  as  to  the  in- 
tention of  tbe  defendant  at  the  time  of  the 
taking,  and  tbe  court  having  failed  to  charge 
the  Jury  with  reference  to  intention  in  this 
connection,  was  failure  on  the  part  of  the 
court  to  charge  the  Jury  with  tbe  law  touch- 
ing the  material  issue  involved  in  tbe  case. 
The  trial  Judge,  In  his  cbarge,  made  no  refer- 
ence to  tbe  subject  of  intention,  other  than 
by  quoting  section  178,  Pen.  Code  1895,  and 
giving  tbe  following  explanatory  Instruction : 
"Now,  gentlemen  of  tbe  Jury,  if  you  are  sat- 
isfied beyond  a  reasonable  doubt  that  Alex. 
Glaze,  in  Sumter  county,  at  the  time  alleged 
In  the  accusation,  wrongfully,  fraudulently, 
and  privately  took  and  carried  away  from  the 
storehouse  of  K  A.  Luke,  one  double-barrel 
breach  loading  shotgun,  the  property  of  E.  A. 
Luke,  and  the  gun  bad  any  value,  with  the 
Intent  to  steal  tbe  same,  be  would  bava  vlo- 
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lated  the  latr,  and  yon  should  find  him  gallty 
of  the  offense  charged.  On  the  contrary.  It 
you  do  not  believe  this,  or  If  yon  have  reason- 
able doubt  of  It,  be  would  not  be  guilty,  and 
you  should  acquit  blm." 

We  think  the  complaint  of  the  plaintiff  In 
error  Is  well  founded.  The  charge  of  the 
court  Is  correct  In  so  far  as  it  goes,  but  It 
does  not  go  far  enough.  The  Jury  should 
have  been  Instructed  that  the  intention  of 
the  defendant  In  taking  the  gun  was  the  mat- 
ter especially  to  be  considered  by  them,  and, 
in  view  of  the  fact  that  this  could  be  shown 
only  by  circumstantial  evidence,  the  Jury 
should  further  have  been  instructed  that 
where  the  guilt  of  the  defendant  was  depend- 
ent entirely  upon  circumstantial  evidence  the 
guilt  of  the  accused  must  be  shown  to  the 
exclusion  of  every  other  reasonable  hypothe- 
sis. Riley  V.  State,  67  8.  E.  1081.1  There 
was  only  one  material  issue  in  the  case,  to 
wit,  whether  there  was  an  Intent  to  steal  the 
gun,  existing  in  the  mind  of  the  defendant 
at  the  time  that  he  carried  it  away.  This  Is- 
sue was  not  dependent  upon  the  defendant's 
statement  for  its  existence.  It  necessarily 
arose,  regardless  of  the  statement  from  the 
other  evidence  In  the  case,  and  the  Jury 
lAould  have  been  more  fully  instructed  with 
reference  to  this  Issue,  than  by  mere  refer- 
ence to  the  Intent  in  the  language  of  the  stat- 
ute It  is  not  only  error  to  submit  to  the  Jury 
an  Issue  which  bns  no  foundation  In  the  evi- 
dence, or  give  instructions  which  are  not  ap- 
plicable to  the  evidence,  or  to  present  a  con- 
tention which  is  not  urged  by  the  party.  It 
seems  to  have  been  uniformly  held  by  the 
Supreme  Court  that  the  omission  to  submit 
the  controlling  issue  In  the  case  to  the  Jury 
was  such  an  error  as  demanded  the  grant  of 
a  new  trial.  And  such  issue  must  be  submit- 
ted with  such  appropriate  instructions  as  will 
not  only  call  the  attention  of  the  Jury  to  the 
existence  of  the  Issue ;  but  the  charge  of  the 
court  must  contain  such  clear,  apt,  and  defi- 
nite exposition  of  the  specific  principles  of 
law  applicable  to  the  case  as  will  enable  the 
Jury  to  deal  with  the  real  issue  in  the  case 
and  properly  to  decide  it  And  this  Is  true 
whether  a  specific  request  be  made  or  not 
Where  there  is  only  one  defense  on  which  a 
party  relies,  to  fail  to  instruct  the  Jury  as 
to  this  defense  so  specifically  that  the  Jury 
will  be  not  only  required  to  pass  upon  It  but 
will  be  able  to  do  so  intelligently  under  perti- 
nent rules  of  law  and  evidence,  virtually 
withdraws  that  defense,  and  is  In  effect  to 
direct  a  verdict  When  the  only  real  conten- 
tion in  a  case  is  only  mentioned  en  passant 
and  then  dismissed,  as  it  were,  with  a  wave 
of  the  hand,  it  is  worse  than  ignored.  To  use. 
the  language  of  Justice  Lumpkin,  In  Smith 
T.  State,  109  Oa.  485,  35  S.  B.  61,  the  defense 
Is  "chilled  by  Judicial  oversight  or  blighted 
l>y  implied  Judicial  disapproval." 

In  Railroad  Co.  v.  Voils,  113  Ga.  362,  38  S. 
B.  818,  the  Supreme  Court  granted  a  new 

•1  Ga.  App.  651. 


trial  solely  upon  the  ground  that  the  Judge 
did  not  submit  to  the  Jury  the  main  defense 
relied  upon  by  the  defendant.  In  the  opinion 
the  court  says :  "Where  the  company  relies 
mainly  upon  one  defense,  and  introduces  evi- 
dence to  sustain  it  [and  the  same  thing  would 
be  true  if  the  evidwice  introduced  by  the  op- 
posite party  sustains  it],  it  Is  error  demand- 
ing a  new  trial  to  call  the  attention  of  the 
Jury  to  this  defense.  This  is  true  whether  or 
not  he  is  requested  by  counsel  to  do  so.  Un- 
less the  Judge  charges  upon  such  defense,  and 
thereby  calls  the  attention  of  the  Jury  to  it 
the  case  is  not  properly  tried."  It  is  true 
that  the  Voils  Case  was  a  civil  salt,  but  un- 
less the  right  of  personal  liberty  is  inferior 
to  the  right  of  property,  the  same  rule  must 
govern  in  a  case  wherein  a  citizen  1b  cbarged 
with  crime,  especially  where  the  defense  U 
not  dependent  alone  upon  the  statement  of 
the  defendant 

In  Central  R.  B.  v.  Harris,  78  Ga.  509.  the 
point  was  made  that  a  plaintiff  in  error 
could  not  use  the  same  exception  as  tbat  fiow 
Insisted  upon  in  the  present  case,  because 
"he  did  not  call  the  attention  of  the  court 
below  to  the  omission  of  which  he  now  com- 
plains"; but  Chief  Justice  Jackson,  review- 
ing all  of  the  former  decisions  of  the  Sn- 
preme  Court  says:  "The  cases  cited,  and 
the  principles  on  which  they  rest  do  not  ap- 
ply to  the  clear  omission  to  notice  In  the 
charge  a  plain  defense  of  the  company  aris- 
ing out  of  the  evidence  so  as  not  to  escape 
the  observation  of  the  Judge.  •  •  •  The 
courts  will  not  allow  a  party  to  He  In  wait 
for  the  Judge  when  he  charges  substantially 
the  law  of  the  case,  and  then  object  to  the 
Insufficiency  of  a  part  of  it;  but  In  every 
case  the  law  of  It  must  be  given  in  substance 
to  the  Jury,  because.  If  it  Is  not  given,  the 
general  verdict  they  give  Is  not  upon  tbe 
law  of  the  case,  but  on  facts  without  instruc- 
tions on  the  law  of  the  case.  The  ship  is  at 
sea  without  chart  or  pilot,  and  can  never 
reach  the  port  to  which  it  is  bound  without 
their  guidance.  The  verdict  can  never  be 
a  legal  verdict  unless  instructions  on  the 
law  of  the  case  be  given  by  him  who  pre- 
sides for  that  purpose."  76  Ga.  510.  See. 
also,  76  Ga.  611,  citations.  Tbe  Judgment 
was  reversed,  as  expressly  stated,  solely  be- 
cause tbe  cbfirge  ignored  the  defense  set  up 
by  the  defendant 

In  view  of  the  fact  as  it  appears  from 
the  record,  that  the  defendant  had  and  could 
not  have  any  other  defense  other  than  that 
his  taking  (wtiich  was  admitted)  was  not 
with  intent  to  steal,  we  tliink  that  an  in- 
struction to  the  Jury  to  the  effect  first  that 
they  should  consider  what  was  the  Intention 
at  the  time  that  he  took  the  gun  and  car- 
ried it  out  of  tbe  store,  and  that  secondly, 
unless  the  Jury  were  satisfied  to  the  exclusion 
of  every  other  reasonable  hypothesis  or  sup- 
position that  when  the  defendant  took  the 
guu,    if   he  took   it   be  intended  to  steal 
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It,  th^  should  acquit  him,  waa  demanded 
«Ten  without  reqneat 

In  Horton  t.  State,  120  Oa.  SOT,  47  8.  B. 
dfl8,  the  Judgment  waa  reretsed,  and  It  waa 
held  that  the  defendant  waa  entitled  to  a 
charge  on  the  subject  of  manalaughter,  al- 
though his  counsel  (A>  far  from  requeatlng 
that  the  law  of  manslangtater  be  charged) 
actually  Insisted  at  the  trial  that  there  waa 
■^o  manslaughter  In  the  case."  Our  (pinion 
is  further  confirmed  by  the  rulings  In  Phenlx 
Mfg.  Co.  T.  Hart,  112  Oa.  765,  38  S.  B.  67; 
Seymoor  t.  State,  102  Oa.  808,  SO  S.  B.  268; 
Maya  ▼.  Bbleldg,  117  Oa.  817,  4fi  S.  B.  68; 
Whelchel  ▼.  Blectric  Ry.  Co.,  116  Oa.  431,  42 
&  B.  776  (3) ;  and  Whedon  t.  Enlght,  112  Oa. 
«42,  613,  37  S.  B.  972. 

The  publicity  of  the  taking,  the  delay  of 
more  than  two  montha  In  beginning  the  prose- 
cution, and  the  admlaalon  of  the  proaecutor 
that  negotlationa  were  meanwhile  being  car- 
ried on  with  reference  to  the  payment  of  an 
indebtedneaa  of  $150  due  him  by  a  brother- 
in-law  of  the  defendant,  aa  well  aa  the  un- 
dlq;>ated  fact  that  one  of  the  main  witnesses 
for  the  state  had  settled  with  the  proaecutor 
tor  a  stolen  gun  and  had  nerer  been  prosecut- 
ed for  the  theft,  render  us  the  less  reluctant 
to  order  a  new  trial  in  which  the  guilt  of 
tills  defendant,  If  he  be  guilty,  can  be  eatab- 
llahed  beyond  legal  question. 

Judgment  reversed. 


POTJNTAIN  T.  cm  OF  PITZQBRAIJ>. 
(No,  734.) 

<Conrt  of  Appeals  of  Oeorgia.    Oct  22,  1907.) 

DiSOBDKBLT      CONDUCT  —  ElLEHENTS      OV      Ov- 
FENSE— POINTINO   GUN— JUMSDICTIOW. 

There  waa  no  error  In  refuaiiv  to  sanction 
the  petition  for  eertioiarl  in  this  case. 

(a)  That  a  charge  that  the  defendant  pointed 
a  gun  at  another  Is  included  as  one  of  the  acts 
constitutlne  the  offense  of  disorderly  condact 
nnder  a  city  ordinance  does  not  subject  such  ac- 
cusation to  the  objection  that  an  offense  of 
which  the  state  has  Jurisdiction  is  charged  and 
that  the  municipal  court  is  for  that  reason  with- 
out jurisdiction. 

(b)  In  an  affidavit  in  which  it  is  alleged  that 
the  defendant  did  commit  the  offense  of  dis- 
orderly conduct  by  fighting,  cursing,  using  pro- 
fane language,  pointing  a  gun  at  one  Bullard 
to  intimidate  said  Bollard,  and  generally  con- 
ducting himself  in  a  tumultuous  and  riotous 
manner  on  the  streets  of  Fitzgerald,  Ga.,  the 
statement  that  the  defendant  pomted  a  gnn  may 
properly  be  indnded  to  autnorise  proof  that 
the  defendant  acted  in  a  disorderly  manner, 
without  in  any  way  affecting  the  guilt  or  Inno- 
cence of  the  defendant  of  tlie  offense  of  pointing 
a  weapon  at  another,  under  the  terms  of  section 
343  of  the  Penal  Code  of  1896. 

(c)  The  demurrer  to  the  accusation  was  also 
properly  overruled  for  the  reason  that  the  lan- 
guage used  with  reference  to  pointing  the  gnn 
was  not  snfflcient  to  set  forth  a  violation  of  sec- 
tion 343  of  the  Penal  Code  of  1S95.  and  for  that 
reason  could  neither  create  conflict  between  the 
anthority  of  the  state  and  municipal  courts  nor 
pnt  the  defendant  twice  in  Jeopardy. 

SEId,  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14.  Criminal  Law,  {{  1270,  1277,  1284.] 
(Syllabus  by  the  (Tourt) 


Brror  from  Superior  Court,  Ben  Hill  Coun- 
ty; U.  V.  Whipple,  Judg& 

Charles  Fountain  was  convicted  of  disord- 
erly conduct  by  the  mayor  of  the  city  of  Fitz- 
gerald, and  from  an  order  of  the  superior 
court,  refusing  a  writ  of  certiorari,  be  brings 
error.    Affirmed. 

O.  H.  Blklns  and  McDonald  &  Qulncey,  for 
plaintiff  In  error.  B.  W.  Byman,  for  defend- 
ant In  error. 

RUSSELL,  J.  The  plalntitC  in  error  was 
found  guilty  of  disorderly  conduct  by  the 
mayor  of  Fitzgerald.  He  then  presented  a 
petition  for  certiorari  to  the  Judge  of  tbe 
superior  court,  who  refused  to  sanction  the 
petition.  Tbe  order  of  the  Judge  refusing  tbe 
Issuance  of  the  writ  of  certiorari  is  excepted 
to.  The  accusation  (or,  rather,  tbe  afBdavit. 
whldi  seems  to  have  taken  tbe  place  of  an 
accusation)  alleged  that  "Charlie  Fountain 
did,  on  the  Sd  day  of  August,  1907,  within 
the  limits  of  the  city  of  Fitzgerald,  commit 
the  offense  of  disorderly  condnct  by  fighting, 
cursing,  using  profane  language,  pointing-  a 
gun  at  one  Bullard  to  Intimidate  said  Bul- 
lard, and  generally  conducting  himself  In  a 
tumultuous  and  riotoua  manner  on  tbe  streets 
of  Fitzgerald,  Oa.,  contrary  to  the  good  order 
of  the  said  city  of  Fitzgerald."  The  defend- 
ant demtirred  to  the  accusation.  Insisting  that 
the  portion  charging  him  with  pointing 
weapons  at  said  Bullard  set  forth  no  of- 
fense against  the  city  ordinances,  and  that 
tbe  defendant  cannot  be  tried  for  same  by 
tlie  mayor,  nor  fined  for  the  same,  for  that  it 
sets  forth  an  offense  against  the  laws  of  tbe 
state  of  Georgia ;  and,  secondly,  because  the 
allegation  that  the  acts  were  to  intimidate 
said  Bullard  constitutes  no  offense  against 
the  city  laws.  Tbe  defendant  also  moved  to 
strike  that  part  of  the  accusation  whlcb 
charged  Charlie  Foimtain  with  pointing  a 
gun,  upon  the  ground  that  same  was  a  state 
offense;  and  that  part  of  the  accusation 
which  charged  him  with  conducting  blmself 
in  a  tumultuous  and  riotous  manner  be  moved 
to  strike,  because  it  was  not  specific  enough 
to  put  the  defendant  on  notice  with  what  he 
was  charged.  Both  the  demurrer  and  the  mo- 
tion to  strike  were  overruled  In  the  mayor's 
court.  The  evidence  in  behalf  of  the  city 
established  the  charge  as  laid  in  the  accusa- 
tion, thongb  some  of  the  acts  alleged  were 
contradicted  by  testimony  In  behalf  of  the 
defendant 

We  find  no  error  In  the  Judgment  of  the 
Judge  of  the  superior  court  In  refusing  to 
sanction  the  certiorari.  Tbe  errors  alleged  by 
the  defendant  in  his  petition  for  certiorari 
are:  (1)  That  the  court  erred  in  overruling 
the  motion  to  strike  certain  parts  of  tbe 
accusation.  (2)  That  the  court  erred  In  over- 
ruling the  demurrer.  (3)  That  tbe  finding 
and  Judgment  are  contrary  to  law,  contrary 
to  the  evidence,  and  without  evidence  to  sup- 
port it    The  moOoif)  1^^^^  and  the  de- 
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morrer  may  be  considered  together.  Thas 
considered,  three  objections  were  made  to 
the  accusation:  (1)  That  the  offense  was  not 
cognizable  by  the  mayor's  court  of  Fitz- 
gerald, because  It  charged  an  offense  against 
the  la-wa  of  the  state,  the  city  could  not  pro- 
ceed against  him,  and  the  ordinance  would 
be  void.  (2)  That  the  allegation  that  the 
acts  were  to  Intimidate  Bullard  constituted 
no  offense  against  the  city  laws.  (3)  That 
the  charge  that  defendant  conducted  himself 
In  a  tumultuous  and  riotous  manner  Is  not 
sufficiently  speclflc. 

1.  (a)  The  charge  made  against  the  defend- 
ant was  disorderly  conduct,  and  the  reference 
In  the  accusation  to  the  pointing  of  a  gun 
does  hot  charge  that  as  a  separate  offense, 
but  Is  merely  a  part  of  the  description  of 
how  the  offense  of  disorderly  conduct  was 
committed;  nor  was  there  any  attempt  In  the 
accusation  to  charge  more  than  the  one  of- 
fense of  disorderly  conduct  Proof  of  the 
same  act  may  supply  the  basis  for  a  prosecu- 
tion by  both  municipal  and  state  authorltieB, 
and  yet  the  offense  may  not  be  the  same.  An 
Illustration  of  this  is  found  In  the  ordinances 
of  many  cities  In  this  state,  which  affix  pen- 
alties to  the  keeping  of  intoxicating  liquors 
for  sale,  'and  yet  the  only  evidence  of  the 
violation  of  the  city  ordinance — the  only 
proof  that  the  liquor  was  kept  for  sale  oft- 
times  is — may  be  testimony  showing  a  sale. 
It  Is  true  that  a  municipality,  without  an  ex- 
press and  spedflc  legislative  grant  of  au- 
thority, cannot  deal  with  any  criminal  offense 
which  is  the  subject-matter  of  the  penal  stat- 
utes of  the  state.  But,  while  a  municipal 
court  could  not  try  A.  B.  for  murder.  It 
could  try  A.  B.  for  disorderly  conduct  In  mur^ 
derlng  0.  D.,  if,  in  murdering  C.  D.,  A.  B.  dis- 
turbed the  public  peace  and  tranquility.  A 
safe  test  to  apply  is  whether  the  language 
of  the  municipal  ordinance  and  of  the  accu- 
sation drawn  in  pursuance  therewith  contain 
the  same  essentials  for  the  creation  of  a 
criminal  act  as  the  penal  statutes  of  the  state. 
Judged  by  this  standard,  the  statement  that 
defendant  pointed  a  gun  at  Bullard  to  intimi- 
date him  would  not  sufficiently  charge  the 
offense  defined  In  section  343  of  the  Penal 
Code  of  1895.  The  fact  that  a  charge  that  a 
defendant  pointed  a  gun  at  another  Is  Includ- 
ed as  one  of  the  acts  committed  by  the  de- 
fendant which,  considered  together,  constitut- 
ed the  offense  of  disorderly  conduct  under  the 
terms  of  a  city  ordinance,  will  not  subject 
the  accusation  for  disorderly  conduct  to  the 
objection  that  an  offense  against  the  state, 
of  which  the  municipal  court  has  no  jurisdic- 
tion, has  been  charged. 

(b)  Nor  is  there  any  merit  in  the  second 
ground  of  the  demurrer,  when  considered  (as 
It  must  be  for  the  purposes  of  the  demurrer) 
In  connection  with  the  accusation.  Whether 
a  gun  or  a  stick  were  used,  the  intimidation 
of  a  citizen.  In  the  peace  of  the  state,  by  the 
defendant,  would  properly  come  within  the 
deflnltton  of  disorderly  conduct ;  and  It  Is  on- 


ly In  the  description  of  the  acts  oonstitathig 

the  disorderly  conduct  on  the  part  of  the  de- 
fendant that  the  language  employed  Is  used 
The  same  may  be  stated  of  the  objection  to 
the  accusation  that  the  defendant  acted  in  a 
tumultuous  and  riotous  manner  Is  not  suffi- 
ciently specific.  Even  if  it  Is  not  specific 
enough  to  authorize  conviction  when  consid- 
ered alone.  It  is  immaterial  when  considered 
in  connection  with  the  other  descriptive  ave> 
ments  of  the  defendant's  alleged  disorderly 
conduct,  and  therefore  the  error.  If  any,  hi 
falling  to  strike  it,  would  be  immaterial  and 
harmless. 

It  is  Insisted  that  there  was  no  proof  of 
a  proper  ordinance  of  the  city  of  Fitzgerald 
on  the  subject  of  disorderly  conduct.  If 
there  was  no  such  ordinance,  it  would  de- 
volve upon  the  defendant  to  show  that  fact 
In  Chambers  v.  Mayor  and  Council  of  Bames- 
viUe,  89  Oa.  739,  15  S.  E.  634^  it  was  held: 
"There  being  no  ordinance  In  the  record,  and 
no  complaint  that  a  sufficient  ordinance,  if 
the  mayor  and  coimcU  had  power  to  pass  it 
did  not  exist  the  court  will  presume  that 
such  ordinance  did  exist"  When  it  was  al- 
leged that  the  defendant  committed  tbe  of- 
fense of  disorderly  conduct  in  the  absence  of 
proof  to  the  contrary,  the  court  would  pre- 
sume tbe  passage  of  a  legal  ordinance  defin- 
ing, forbidding,  and  punishing  disorderly  con- 
duct ;  and  In  connection  with  the  other  state- 
ments in  the  accusation  the  averment  that 
the  defendant  pointed  a  gun,  as  has  already 
been  stated,  may  properly  be  hiduded  to  an-  . 
thorlze  proof  that  the  defendant  acted  in  a 
disorderly  manner,  without  In  any  way  af- 
fecting the  guilt  or  innocence  of  the  defend- 
ant of  the  offense  of  pointing  a  weapon  at 
another,  in  the  terms  of  section  343,  Pen. 
Code  1895.  In  the  present  case,  under  the 
accusation  now  under  consideration,  tbe 
proof  would  be  limited  to  whether  the  de- 
fendant pointed  a  gun  at  Bullard,  as  to 
whether  such  pointing  was  for  the  purpose  of 
intimidating  Bullard,  and  as  to  whether  such 
Intimidation  was,  under  the  circumstances, 
disorderly  conduct  As  ah:eady  Intimated, 
however,  the  allegation  with  reference  to  tlie 
gun  contained  In  this  accusation  falls  far 
short  of  what  would  be  required  to  be  stated 
in  an  Indictment  against  the  defendant  for 
pointing  a  weapon  at  another  in  the  terms  of 
section  343,  Pen.  Code  1895.  For  that  reason 
the  accusation  In  the  city  court  could  neither 
create  a  conflict  between  the  authorities  of 
the  state  and  municipal  courts,  nor  put  the 
defendant  twice  in  jeopardy. 

It  is  insisted  that  the  finding  of  the  mayor 
was  contrary  to  the  evld«ice,  and  two  points 
were  urged.  It  is  Insisted  In  the  first  place 
that  there  was  failure  to  prove  the  venue. 
Though  not  personally  fully  concurring  in 
the  strictness  of  the  Supreme  Court  upon  the 
subject  of  venue  as  evidenced  in  the  Gosha 
Case,  56  Oa.  36,  the  case  of  Futch  t.  State, 
90  Oa.  472,  16  S.  E.  102.  the  case  of  Cooper 

V.  State,  KH}  Ga.  Il9,  3?  S.  E.  23,  and  varlon* 
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»tber  caoea  which  might  b«  cited,  this  court 
has  more  than  once  followed  these  decisions, 
as  we  are  bound  to  do,  In  all  their  strlctneas ; 
and.  If  this  were  a  case  In  which  It  ^ere  nec- 
essary to  prove  that  the  offense  was  commit- 
ted in  a  definite  county  In  order  to  give  the 
court  Jurisdiction,  we  wonld  be  bound  by  the 
decisions  before  cited,  and  especially  the 
Cooper  Case.  But  Inasmuch  as  the  mayor's 
court  of  the  city  of  Fitzgerald  Is  confined  as 
to  Its  jurisdiction  to  the  limits  of  the  city, 
and  the  testimony  of  one  of  the  witnesses  es- 
tablishes unequivocally  the  fact  that  the  de- 
fendant was  at  a  certabi  place  "In  this  city, 
on  the  comer  of  Pine  and  Sherman  streets," 
there  Is  no  trouble  whatever  about  the  venue. 
It  Is  true  that  the  witness  and  the  father  of 
defendant  went  a  few  feet  away  to  hold  a 
conference;  and,  as  held  In  the  Oosha  Case, 
this  might  leave  the  Inference  that  they,  even 
In  that  short  distance,  went  outside  of  the 
city  limits.  But  the  defendant,  according  to 
the  testimony,  who  was  talking  and  singing 
in  a  lond  tone  of  voice,  and  attempting,  ap- 
parently, to  get  an  excuse  to  shoot  the  wit- 
ness, did  not  move  from  the  qwt  which  was 
fixed  In  the  testimony  as  being  in  the  city  of 
Fitzgerald. 

The  point  Is  also  made  that  the  testimony 
described  the  date  of  the  offense  as  August 
Sd,  without  fixing  the  year.  The  language 
employed  by  witness,  as  all  other  language, 
should  be  given  a  reasonable  Intendment.  No 
point  was  made  before  the  lower  court  that 
the  evidence  showed  that  the  offense,  if  any, 
was  barred  by  the  statute  of  limitations,  or 
that  it  was  committed  after  the  accusation. 
The  warrant  was  sworn  out  the  Sth  of  Au- 
gust, 1907.  From  all  of  the  evidence  It  ap- 
pears that  the  transaction  was  recent;  that 
the  difficulty  started  the  previous  Saturday 
afternoon  about  -some  costs  due  for  the  ar- 
rest of  a  negro.  It  was  plain  from  the  testi- 
mony that  the  origin  of  the  dlfllculty  was 
in  1907,  and  consequently  no  other  inference 
can  be  entertained  but  that,  when  the  dif- 
ficulty itself  was  testified  to  have  occurred  on 
August  3d,  It  meant  August  3,  1007. 

Judgment  affirmed. 


THOMAS   St    McCAFFERTY    v.    SIESEL. 
(No.  304.) 

(Court  of  Appeals  of  Georgia.    Oct  22,  1907.) 

1.  Wbtt  oir  Ebrob— Dismissal. 

Under  the  decision  of  the  Supreme  Court 
in  the  certified  case  of  Lyndon  v.  Georgia 
Railway  &  Electric  Company  (Ga.)  58  S.  B. 
1047,  wherein  former  contrary  ruling  are  modi- 
fied and  overruled,  tfae  writ  of  error  In  the  pres- 
ent case  is  not  subject  to  dismissal. 

2.  Sami:— Recobd. 

Where  exception  is  taken  to  the  refusal  of 
the  court  to  allow  an  amendment  to  pleadinn, 
the  proffered  amendment  should  be  set  out,  lit- 
erally  or  in  substance,  in  the  bill  of  exceptions, 
or  attached  as  a  duly  authenticated  exhibit 
thereto.  This  court  cannot  consider  it,  if  it  be 
brought  np  in  the  transcript  of  record.    Wallcer 


▼.  Elqaitable  Mortgage  Company,  114  Ga.  802 
(7).  *0  8.  H.  10. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |  2347.] 

8.  Pleading— EVABIVB   Ahsweb- Motion   to 

SiBIELX. 

It  is  not  error  for  the  court  to  strilce  on 
demurrer  an  ambiguous  and  evasive  answer  to 
a  suit  on  promissorry  notes.  Brlnson  v.  Birge, 
102  Ga.  802,  30  S.  E.  261. 

4.  Same— NoN  Est  Factom.' 

A  plea  of  non  est  factum  is  subject  to  be 
stricken  on  demurrer  which  does  not  unequivo- 
cally deny  that  the  notes  sued  on  are  the  act 
and  deed  of  the  defendant.  Lester  v.  Mcintosh, 
101  Ga.  675,  29  S.  E.  7. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S!  1514-1518.] 

6.  PAniENT— Plea— Requisites. 

A  plea  of  payment,  wliich  fails  to  allege 
when,  how,  and  to  whom  tlie  payment  was 
made,  is  properly  stricken  on  deiburrer.  Wort- 
ham  V.  Sinclair,  08  Ga.  173,  25  S.  E  414: 
O'Neal  V.  Phillips,  83  Ga.  656,  10  8.  E.  352: 
Atlantic  Coast  Line  R.  Co,  v.  Hart  Lamber 
Co.,  2  Ga.  App.  — ^,  58  S.  E.  316  (3). 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  H  144-149;  vol.  7.  Bills  and 
Notes,  f  1535.] 

6.  Bills  and  NoiBa— Titlb  or  Holder— De- 
fenses. 

The  title  of  the  holder  of  a  note  cannot 
be  inquired  into,  unless  it  is  necessary  for  the 
protection  of  the  defendant,  or  to  let  in  a  de- 
fense which  he  seeks  to  make.  Civ.  Code  1895, 
I  3698. 

7.  Pleading— Motion  to  Stbikk. 

Where,  in  an  answer  by  paragraphs  to  s 

Setition  bringing  suit  on  promissory  notes,  the 
efendant  makes,  in  answer  to  one  of  the  para- 
graphs,  a  general  denial  of  the  indebtedness,  but 
such  answer  nowhere  sets  up  any  legal  defense, 
the  answer  is  nroperly  stricken  on  demurrer. 
Johnson  v.  Cobb.  100  Ga,  130  (2),  28  S.  E.  72. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;    Robt 
Hodges,  Judge. 
Action  by  Thomas  &  McCafferty  against 

5.  Siesel,  as  survivor,  etc.  From  a  judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

Roland  Ellis,  Richard  Curtt,  Anderson,  Fel- 
dor,  Rountree  &  Wilson,  for  plaintiff  in  er- 
ror. Nottingham  &  Cabanlss,  for  defend- 
ant in  error. 

POWELL,  J.    Judgment  affirmed. 


NATIONAL  SURETY  CO.  OF  NEW  YORK 
et  al.  V.  MEDLOCK.    (No.  478.) 

(Court  of  Appeals  of  Georgia.    Oct  22.  1007.) 

1.  Bankeuptot—Disciiabob— Libel. 

A  liability  on  account  of  a  libel  is  not  re- 
leased by  a  discbarge  in  bankruptcy. 

[Ed.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol.  6,  Bankruptcy,  I  787.] 

2.  Cobpobations  —  Dissolution  —  Bank- 

BUFTOT. 

A  corporation  Is  not  dissolved  by  an  ad- 
judication that  it  is  bankrupt 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  i  2388;  vol.  6,  Bank- 
ruptcy. |  14^.]  Dgiti.ed  by  Google 
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&  Gabmshkext  —  JuDomiiT  —  Bono  — 

LlABILITT    —    BANKBUFTOT     OT     PbIRCIPAI. 

Debtor. 

When  the  plalntifF  In  an  action  {or  libel 
■nei  out  process  of  garnishment  as  ancillary 
thereto,  and  the  samiahee  admits  by  answer 
infficlent  funds,  upon  a  verdict  and  judgment 
being  obtained  against  the  defendant  in  the 
main  case,  the  plaintiff  may  proceed  to  take 
judgment  against  the  funds  caught  by  the  gar- 
nistunent,  and,  when  th^  garnishment  has  been 
diasolTCd  by  the  filing  of  a  statutory  bond,  may 
also  enter  up  judgment  against  the  surety,  not- 
withstanding the  fact  that  pending  the  suit  the 
defendant  has  been  adjudged  bankrupt.  If  the 
filing  of  the  petition  in  bankruptcy  occurs  more 
than  four  months  after  the  summons  of  garnish- 
ment has  been  served  and  the  dissolving  bond 
^ven. 

(a^  The  bankruptcy  of  the  defendant  does  not 
discharge  the  surety  in  the  dissolving  bond. 

(b)  Irrespective  of  whether  the  lien  upon  the 
funds  impounded  by  the  service  of  the  summons 
of  garnishment  attaches  before  final  judgment 
or  not,  the  service  of  the  sommons  of  garnish- 
ment so  for  places  the  funds  found  in  the  hands 
of  the  garnishee  (especially  when  the  money  is 
paid  into  court,  or  in  lien  thereof  a  dissolving 
bond  given)  into  the  custody  and  control  of  the 
court  administering  the  case  that  it  will  be 
entitled  to  hold  and  subject  the  fund,  despite 
the  subsequent  bankruptcy  of  the  defendant,  if 
the  petition  in  bankruptcy  be  filed  more  than 
four  months  after  such  custody  is  obtained. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Garnishment,  S  457 ;  vol.  6,  Bankruptcy, 
J  786.] 

(Syllabus  by  the  Court) 

4.   WOBDS   AND   PhBASKS— "LlKN." 

The  term  "lien,"  in  Its  narrow  and  more 
technical  sense,  signifies  the  right  of  a  person 
In  possession  of  personal  property  to  hold  and 
detain  it  against  the  owner  In  satisfaction  of 
a  demand.  In  its  more  extensive  meaning  and 
common  acceptation.  It  Is  understood  to  denote 
a  legal  claim  or  charge  on  property,  either  real 
or  personal,  for  the  payment  of  any  debt  or 
dnty.  In  this  sense  toe  claim  or  charge  is  a 
lien,  though  the  proper^  be  not  in  the  posses- 
sion of  him  to  whom  the  debt  or  duty  is  due. 
The  term  is  also  defined  to  be  a  hold  or  claim 
which  one  has  on  property  of  another  as  se- 
curity for  a  debt  or  charge.  In  maritime  law, 
liens  exist  independent  of  possession,  either  ac- 
tual or  constructive ;  and  in  courts  of  equity 
the  term  is  used  as  svnonymous  with  a  charge 
or  incumbrance  on  the  thing,  where  there  is 
neither  jus  in  re  nor  ad  rem,  nor  possession  of 
the  thing.  Quoting  Words  and  Phrases,  vol.  6, 
p.  4144  et  seq. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Carrie  B.  Medlock  against  the 
Atlanta  News  Publishing  Company  for  libel, 
In  which  the  Maddox-Rucker  Banking  Com- 
pany was  summoned  as  garnishee.  The  Na- 
tional Surety  Company  of  New  York  gave  a 
bond  for  the  dissolution  of  the  garnishment, 
and  the  garnishee  answered,  admitting  suffi- 
cient assets,  after  which  the  defendant  pub- 
lishing company  became  a  bankrupt  and 
pleaded  Its  bankruptcy  as  a  discharge,  which 
was  denied,  and  Judgment  rendered  in  favor  of 
plaintiff  for  $1,000.  J^udgment  was  also  ren- 
dered against  the  surety  company  *on  the  dis- 
solving bond,  and  the  publishing  company  and 
surety  company  bring  error.    Affirmed. 

On  February  4,  1904,  Carrie  B.  Medlock  in- 
stituted suit  against  the  Atlanta  News  Pub- 


lisblns  Company  on  account  of  the  malidoos 
publication  of  a  libelous  article  comceming 
ber.  Ancillary  to  this  action  she  sued  out 
gamislunent  and  caused  summons  to  be 
served  on  the  Maddox-Rudcer  Banking  Com- 
pany. On  February  6,  1904,  tlie  defenflant, 
for  tbe  purpose  of  dissolving  the  gamlsbment, 
filed  a  statutory  bond,  with  tbe  National 
Surety  Company  of  New  York  as  surety. 
Tbe  section  of  the  Civil  Code  of  1885  (sec- 
tion 4718)  under  which  this  bond  was  given 
is  as  follows:  "In  any  case  when  garnish- 
ment has  been  issued,  tbe  defendant  may  dis- 
solve such  garnishment  upon  filing  in  the 
clerk's  office  of  tbe  court,  or  with  the  Justice 
of  the  peace,  where  suit  is  pending  or  Judg- 
ment was  obtained,  a  bond  with  good  secnrity, 
payable  to  the  plaintiff,  conditioned  for  tbe 
payment  of  tbe  Judgment  tliat  sball  be  ren- 
dered on  said  gamislunent  Tbe  platntifl 
may  enter  up  Judgment  upon  sodi  bond 
against  the  principal  and  securities,  as  Judg- 
ment may  be  entered  against  secnrities  upoa 
appeal,  whenever  said  plaintiff  shall  obtain 
the  judgment  of  the  court  against  tbe  prop- 
erty or  funds  against  which  garnlabment  was 
Issued."  On  May  2,  1904,  tbe  gamisbee  an- 
swered, admitting  sufficient  assets.  No  trav^ 
erse  was  filed  to  this  answer.  On  February 
18,  1907,  the  Atlanta  News  Publlsliiiig  Com- 
pany was  adjudged  bankrupt,  and  a  trustee 
appointed.  On  March  27,  1907,  the  original 
action  came  up  for  trial.  Tbe  defoidant  of- 
fered an  amendment  to  Its  plea,  alleging  its 
bankruptcy,  and  praying  an  abatement  of 
the  suit  (alleging  as  a  basis  therefor  that 
the  effect  of  the  adjudication  in  bankruptcy 
was  to  end  its  corporate  existence),  and 
also  praying  a  stay  of  the  suit  On  motion 
of  the  plaintiff  this  plea  was  stricken  and  dis- 
allowed. The  case  proceeded  to  trial,  and 
a  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  $1,000.  After  the  verdict  and  jud«- 
ment  agahist  tbe  defendant,  the  plaintiS 
moved  the  court  for  a  Judgment  against  the 
fund  so  admitted  by  the  Maddox-Rucker 
Banking  Company,  and  also  for  a  Judgment 
against  the  defendants,  the  Atlanta  News 
Publishing  Company  as  principal,  and  tbe  Na- 
tional Surety  Company  of  New  York  as  se- 
curity on  said  dissolving  bond,  for  tbe  sum  of 
$1,000  and  costs. 

To  the  rendition  of  Judgment  against  tbem, 
or  either  of  them,  the  Atlanta  News  Publish-  ' 
ing  Company  as  principal,  and  the  National 
Surety  Company  of  New  York  as  security  on 
said  dissolving  bond,  objected  on  the  follow- 
ing grounds,  to  wit :  "(1)  Because,  tbe  defend- 
ant being  In  bankruptcy,  the  court  was  with- 
out authority  of  law  to  try  and  render  Judg- 
ment in  tbe  case  against  the  Atlanta  News 
Publishing  Company,  for  which  reason  tbe 
verdict  and  Judgment  against  the  defendant 
was  null  and  void,  and  hence  no  Judgment 
could  be  rendered  against  tbe  Imnd,  or  tbe 
surety  thereon,  given  for  the  dissolution  of 
the  garnishment  (2)  Because  the  adjudica- 
tion of  the  defendant  tlie  Atlanta  Mews  Pob- 
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Usblng  Company  u  a  bankrupt  within  four 
montba  of  tbe  verdict  and  Judgment  against 
It  in  tbe  main  caae  rendered  tbe  bond  to  dla- 
Bolve  tbe  garnishment  null  and  rold  under 
the  bankruptcy  law,'  and  hence  no  Judgment 
could  be  entered  thereon.  (8)  Because,  the 
defendant  being  In  bankrupt(7i  no  legal  judg- 
ment could  be  entered  against  the  fund  In  the 
hands  of  the  garnishee,  and  hence  no  Judg- 
ment could  be  entered  against  the  defendant 
and  security  on  the  bond  to  dissolve  the 
garnishment  (4)  Because,  the  defendant  be- 
ing in  bankruptcy,  no  legal  Judgment  could 
be  rendered  against  tbe  funds  In  hands  of 
garnishee,  had  same  been  paid  In  court,  with- 
out creating  a  preference  In  favor  of  plain- 
tiff against  all  other  creditors  of  defendant, 
as  against  said  fund.  In  violation  of  the  bank- 
ruptcy law ;  and  hence  no  Judgment  could  be 
entered  against  defendant  and  security  on 
tbe  dissolution  bond;  the  only  obllgatlcm 
therein  being  to  answer  such  Judgment  as 
might  be  rendered  on  the  garnishment.  (5) 
Because,  In  order  to  render  Judgment  on  the 
dissolution  bond,  the  same  would  have  to  be 
entered  against  both  the  defendant,  as  prin- 
cipal, and  the  security,  In  order  to  do  which 
a  second  Judgment,  based  on  the  Judgment  In. 
the  main  case,  would  have  to  be  entered 
against  the  defendant,  which  the  defendant 
being  In  bankruptcy,  the  court  could  not  le- 
gally do,  as  this  would  be  In  violation  of  the 
bankrupt  law ;  and,  without  Judgment  against 
tbe  principal  in  the  bond,  no  Judgment  could 
be  entered  against  the  secnri^  thereon.  (6) 
Because  In  Georgia  no  lien  is  created  in 
favor  of  the  plaintiff  by  service  of  simple 
garnishment  Issued  upon  a  pending,  ordinary, 
commoD-law  action,  and  without  lien,  the  de- 
fendant being  In  bankruptcy,  no  Judgment 
could  be  entered  against  the  funds  In  the 
hands  of  garnishee  to  the  exclusion  of  other 
creditors  of  the  defendant;  and  hence  no 
bond  could  be  entered  against  the  bond  dis- 
solving the  garnishment" 

Each  and  all  of  these  objections  the  court 
overruled,  and  allowed  the  plaintiff  to  take 
an  order  adjudging  the  funds  In  bands  of 
Maddox-Rncker  Banking  Company,  as  garnish- 
ee, subject  to  the  garnishment  in  plaintiff's 
favor,  and  also  entered  Judgment  In  favor  of 
said  plaintiff  against  tbe  defendant  the  At- 
lanta News  Publishing  Company  as  principal, 
and  tbe  National  Surety  Company  of  New 
York  as  security  on  the  dissolving  bond.  In  the 
sum  of  91,000  and  costs.  To  tbe  Judgment 
rendered  upon  the  bond  tbe  Atlanta  News 
Publishing  Company  and  tbe  National  Sure- 
ty Company  both  except,  and  this  Is  the  only 
exception  takoi  In  the  record. 

McDanlel,  Alston  &  Black,  Dorsey,  Brew- 
ster, Howell  &  Herman.  Westmoreland  Bros., 
and  L.  P.  Skeen,  for  plaintiffs  In  error.  Ros- 
ser  &  Brandon  and  Walter  T.  Colquitt,  for 
defendant  In  error. 

POWKLL,  J.  (after  stating  tbe  facts  as 
■Iwve).    1.  A  discharge  in  bankruptcy  does 


not  release  the  bankrupt  from  liability  for 
"willful  and  malicious  injuries  to  the  person 
or  pn^jerty  of  another."  Bankr.  Act  July  1, 
1888.  c  541,  f  17  (2),  30  Stat  650  [U.  S.' 
Comp.  St  1901,  p.  8428].  A  libel  is  a  will- 
fnl  and  malicious  Injury  to  the  person  of  an- 
other. Johnson  v.  Bradstreet  Co.,  87  Ga.  79, 
18  S.  B.  250;  Cole  v.  A.  &  W.  P.  By.  Co.,  102 
Ga.  479,  81  S.  B.  107;  Cox  v.  Strickland,  120 
Ga.  106,  47  S.  B.  912.  Only  suits  which  are 
"founded  upon  claims  for  which  a  discharge 
would  be  a  release"  are  to  be  stayed  by  rea- 
son of  an  adjudication  In  bankruptcy.  Bankr. 
Act  July  1.  1898,  c.  641,  i  11,  80  Stat  648 
[U.  S.  Comp.  St  1901,  p.  84261.  Other  ac- 
tions may  properly  proceed  to  Judgment.  A 
Judgment  so  obtained  is  to  be  given  as  full 
and  extensive  force  and  effect  as  If  bank- 
niptcy  had  not  Intervened. 

2.  A  corporation,  by  being  adjudicated 
bankrupt  Is  not  thereby  dvllly  dead.  It  Is 
not  thereby  dissolved.  Holland  v.  Heyman, 
60  Ga.  181.  To  use  the  sententious  language 
of  Judge  Bleckley  In  the  case  Just  dted: 
**  'Your  money,'  not  "your  life,'  Is  the  demand 
made  by  the  bankruptcy  act" 

3.  Having  legally  obtained  a  Judgment 
against  the  defendant  corporation,  the  plain- 
tiff was  further  entitled  to  pursue  its  enforce- 
ment by  every  means  known  to  the  law  of 
the  state  and  not  forbidden  by  the  federal 
statute.  Let  us  ae6  if  any  obstacle  stood  be- 
tween It  and  tbe  end  of  subjecting  the  dis- 
solving bond  filed  under  the  ancillary  pro- 
ceedings by  garnishment  Before  Judgment 
can  be  rendered  upon  such  dissolving  bond, 
two  prior  Judgments  are  necessary  under  our 
practice;  First,  a  Judgment  In  tbe  main  ac- 
tion; and  then  a  Judgment  declaring  the 
money  or  property  admitted  or  found  to  be 
in  the  hands  of  the  garnishee  subject  The 
first  Judgment  being  obtained,  tbe  second  fol- 
lows as  a  matter  of  course.  If  the  answer  of 
the  garnishee  admits  sufficient  effects,  and 
no  traverse  Is  offered,  and  no  statutory  claim 
Is  filed,  seeking  to  have  the  fund  declared, 
for  any  sufficient  reason,  not  subject  Garden 
V.  Crutchfleld,  112  Ga.  274,  87  S.  B.  36&  In 
the  present  case  no  traverse  or  claim  was 
filed  to  tbe  answer-of  tbe  gamlsbee,  and  tbe 
second  Judgment  was  therefore  properly  en- 
tered. Indeed,  to  the  rendering  of  tbls  Judg- 
ment no  exception  Is  filed  by  either  of  the 
plaintiffs  In  error.  These  two  Judgments  hav- 
ing been  obtained,  it  Is  tbe  duty  of  tbe  court 
to  enter  the  final  judgment  against  tbe  bond, 
the  condition  of  which  Is  that  the  defendant 
and  bis  surety  "shall  pay  the  Judgment  that 
shall  be  entered  on  tbe  gamisbment" — that 
is  to  say,  the  second  Judgment  mentioned 
above — ^unless  good  cause  to  tbe  contrary  be 
shown. 

In  KItpsteIn  v.  Allen-Mlles  Co.,  136  Fed. 
385.  69  C.  C.  A.  229,  14  Am.  Bankr.  Rep.  16, 
In  tbe  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit,  that  court  bad  under 
review  a  case  Involving  a  similar  bond  given 
under  this  statute  of  our  state  in  a  gamlsb- 
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ment  proceeding,  sned  oot  witliln  fonr  momtbs 
of  the  adjudication  in  bankmptcy  against  the 
defendant  in  the  main  snlt,  wlilcli  was  an 
action  npon  a  debt  from  whldi  a  discliarge 
In  bankruptcy  would  be  a  release.  In  tbat 
case  the  court  held  that,  the  original  action 
being  founded  on  a  debt  dischargeable  in 
bankruptcy,  no  judgment  could  be  rendered 
against  the  defendant  in  the  main  action,  and 
tbat,  the  Hen  of  the  garnishment  upon  the 
funds  In  the  hands  of  the  garnishee  having 
arisen  within  four  months  prior  to  the  ad- 
judication in  bankruptcy,  no  Judgment  could 
be  had  upon  the  mswer  of  the  garnishee 
without  working  a  preference  under  the  bank- 
ruptcy act;  hence,  neither  of  the  two  pre- 
liminary Judgments  essential  to  a  Judgment 
on  the  dissolving  bond  being  obtainable,  the 
third  or  final  Judgment,  necessary  to  fix  the 
liability  of  the  surety  on  the  bond,  could  not 
be  rendered.  A  very  exbaustive  discussion 
of  the  garnishment  proceedings  of  this  state 
appears  in  that  case.  Hie  gist  of  the  deci- 
sion Is  contained  in  this  extract:  "The  lia- 
bility of  the  surety  on  the  dissolving  bond  Is 
not  altered  by  the  discharge  of  the  bankrupt 
defendant,  but  the  discharge  prevents  the 
happening  of  the  contingency  on  which  lia- 
bility depends."  The  decision  of  our  Su- 
preme Court  in  the  case  of  Odell  v.  Wootten, 
38  Ga.  225,  to  the  same  effect,  is  quoted  ap- 
provingly. Compare  Philip  Carey  Co.  t. 
Viaduct  Place,  1  Ga.  App.  707,  68  S.  E.  274. 

In  the  case  at  bar  the  contingency  on  which 
the  liability  of  the  surety  depends  has  hap- 
pened. Judgment  has  been  regularly  obtain- 
ed both  against  the  defendant  In  the  main  ac- 
tion and  against  the  (and  impounded  by  the 
garnishment;  and,  as  tlie  court  says  in  the 
Klipsteln  Case,  the  liability  of  the  surety  is 
oot  altered  by  the  bankruptcy  of  the  princi- 
pal. See  Bankr.  Act,  |  16.  The  Judgment 
against  the  surety  on  the  dissolving  tx>nd  was 
therefore  properly  rendered.  If  the  enforce- 
ment of  the  Judgment  has  the  efTect  of  giv- 
ing to  this  plaintiff  a  preference  over  the 
other  creditors  of  the  bankrupt  corporation, 
in  tbat  she  will  receive  a  higher  percentage 
of  her  debt  than  they  will  receive,  the  answer 
Is  that  such  preference,  la  the  first  place.  Is 
not  being  enforced  against  the  assets  of  the 
bankrupt  estate;  and,  in  the  second  place, 
it  arises,  not  in  contravention  of  the  bank- 
ruptcy act,  but  through  its  very  terms,  which 
render  debts  of  the  character  of  the  one  held 
by  the  plaintiff  not  discharged,  and  which  do 
not  prevent  a  creditor  of  the  bankrupt  from 
taking  full  satisfactloa  from  a  personal  sure- 
ty. 

Very  ably  it  has  been  argued  to  us  that  un- 
der the  laws  of  this  state  a  summons  of  gar- 
nishment creates  no  lien,  and  that  the  lien 
arises  only  when  the  Judgment  is  entered  on 
the  answer  of  the  garnishee,  and  that,  since 
the  Judgment  against  the  funds  admitted  by 
the  garnishee  was  dated  subsequently  to 
the  adjudication  in  bankruptcy,  such  Judg- 
ment immediately  fails  as  being  in  contraven- 


tion of  the  bankmptcy  act  In  rapport  of 
this  contention  we  are  cited  to  the  case  of 
Willis  V.  Parsons,  IS  Ga.  8S6,  wherein  Qie 
court,  in  the  discussion,  says  of  a  gamiA- 
ment  founded  on  a  pending  proceeding,  not 
an  attachment:  "It  Is  tme  that  the  act  in- 
tended to  afford  a  new  ranedy  in  certaia 
cases  therein  specified,  by  authiM-lzlng  sum- 
mons of  garnishment  to  issue  'as  in  cases  of 
attachment,'  but  not  to  create  a  lien  aa  In 
cases  of  attachment"  In  that  case  the  court 
was  merely  discussing  the  peculiar  rule  ex- 
isting in  this  state  in  the  distribution  of 
funds  brought  into  court  between  creditors 
whose  respective  rights  are  based  upon  at- 
tachment, gamishm«it  and  common-law  Judg- 
ments. That  case  merely  holds  that  by  the 
terms  of  the  statutes  regulating  priorities  un- 
der a  rule  to  distribute  the  priority  between 
a  garnishing  creditor  and  a  creditor  by  cmd- 
mon-law  suit  is  to  be  determined  by  a  com- 
parison of  the  dates  of  tbeir  respective  main 
Judgments ;  and  the  fact  that  the  fund  came 
into  court  by  reason  of  the  service  of  a  sum- 
mons of  garnishment  on  behalf  of  one  of  tlie 
creditors  prior  to  the  date  of  the  other  Judg- 
ment will  not  give  the  former  the  superior 
right  unless  his  Judgment  In  the  main  ac- 
tion be  also  the  first  obtained.  Compare,  la 
this  connection,  the  case  of  Andrews  v.  Kauf- 
man, 60  Ga.  278.  wherein  it  la  held  that  up- 
on rule  to  distribute,  a  creditor  who  holds  t 
common-law  Judgment  prior  in  date  to  the 
main  judgment  of  another  creditor  who  has 
proceeded  by  attachment  is  to  be  preferred 
to  the  latter,  although  the  action  in  which 
tbe  common-law  Judgment  was  obtained  was 
instituted  subsequently  to  the  levy  of  the  at- 
tachment; yet  It  will  not  be  disputed  that 
the  levy  of  the  attachment  creates  a  lien. 
See  Civ.  Code  1895,  H  4577,  4578.  It  may  be 
noted  that  by  an  amendment  (Laws  Ga. 
1800-91,  p.  75),  now  incorporated  as  a  part 
of  the  Code  section  last  cited,  an  attachment 
will  have  priority  over  an  ordinary  Judg- 
ment obtained  on  a  salt  tnstltated  after  the 
levy. 

In  Armoor  Packing  Oa  t.  Wynn,  119  Ga. 
683,  46  S.  B.  866,  a  caae  wherein  the  som- 
mons  of  garnishment  was  sued  oat  within 
four  months  of  tbe  bankruptcy  of  the  de- 
fendant, although  the  garnishment  was  pred- 
icated upon  a  prior  judgment  more  than 
four  months  old,  the  court  held  tbat  the  lien 
on  the  funds  In  the  hand  of  the  garnishee 
was  "obtained  through  a  legal  proceeding  in- 
stituted within  four  months  prior  to  the  fil- 
ing of  the  petition  in  bankruptcy,"  and  was 
rendered  void  by  section  67  (f)  of  the  bank- 
ruptcy act  In  the  opinion  in  that  case  tbe 
following  (which  is  plainly  obiter)  appears: 
"It  has  been  several  times  held,  where  an  or- 
dinary action  has  been  brought  and  a  ga^ 
nishment  summons  is  served,  and  a  Judg- 
ment is  obtained  by  the  plaintiff  against  the 
defendant  within  four  months  of  the  filing  of 
the  petition  in  bankruptcy,  and  a  like  Judg- 
ment la  obtained  thereafter  against  the  gar- 
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nlshee^  that  the  lien  of  the  garnishment  Is 
rendered  null,  even  thougb  It  may  have  pro- 
visionally attached  by  being  served  more 
than  four  months  before  the  filing  of  the  peti- 
tion In  bankruptcy.  In  re  Lesser  (D.  C.)  108 
Fed.  201 :  In  re  McCartney  (D.  C.)  109  Fed. 
C21,  0  Am.  Bankr.  Rep.  367."  The  learned 
Justice  who  wrote  the  opinion  manifestly 
overlooked  the  fact  that  the  Lesser  Case,  on 
which  this  statement  Is  predicated,  bad  been 
reversed  by  the  Supreme  Court  of  the  United 
States  hi  the  case  of  Metcalf  ▼.  Barker,  187 
U.  8. 165,  23  Sup.  Ct  67,  47  L.  Ed.  122,  9  Am. 
Bankr.  Rep.  36. 

Whether  the  summons  of  garnishment 
creates  a  Hen  depends  upon  the  particular 
shade  of  meaning  given  to  the  word  "lien." 
If  It  be  used  in  the  old  common-law  sense  of 
tbe  right  to  Immediately  grasp  or  bold  In 
manual  possession  a  chattel  till  something  be 
performed  or  done  by  the  owner,  then  a  sum- 
mons of  garnishment  does  not  create  a  Hen 
on  the  funds  In  the  hands  of  the  garnishee. 
But  the  word  has  also  a  broader  meaning. 
'The  term  'lien'  in  a  narrow  and  more  tech- 
nical sense,  signlfles  the  right  by  which  a  per- 
son In  possession  of  personal  property  holds 
and  detains  it  against  the  owner  In  satisfac- 
tion of  a  demand ;  but  it  has  a  more  exten- 
sive meaning,  and  in  common  acceptation  Is 
understood  and  used  to  denote  a  legal  claim 
or  charge  on  property,  either  real  or  personal, 
for  the  payment  of  any  debt  or  duty.  Every 
such  claim  or  charge  Is  still  a  lien  on  the 
property,  although  the  property  be  not  In  the 
possession  of  him  to  whom  the  debt  or  duty 
Is  due."  "A  Hen  is  defined  to  be  a  hold  or 
claim  which  one  has  upon  the  property  of 
another  as  security  for  some  debt  or  charge. 
.\t  common  law  there  could  be  no  lien  with- 
out possession.  It  is  therein  defined  as  a 
right  In  one  man  to  retain  that  which  is  in 
possession  and  belonging  to  another.  In 
maritime  law,  Hens  exist  Independently  of 
possession,  either  actual  or  constructive ;  and 
In  the  courts  of  equity  the  term  'lien'  is  used 
as  synonymous  with  a  cbarge  or  Incumbrance 
upon  the  thing,  where  there  Is  neither  Jus  In 
re  nor  ad  rem,  nor  possession  of  the  thing." 
See  Words  &  Phrases  Judicially  Defined,  vol. 
5,  p.  4144  et  seq.,  where  these  and  a  variety 
of  similar  definitions  are  given.  See,  also. 
In  re  Byrne  (D.  C.)  97  Fed.  762,  764 ;  Down- 
er V.  Brackett,  21  Vt.  699,  602,  Fed.  Cas.  No. 
4,043;  United  States  Blowpipe  Co.  v.  Spen- 
cer, 40  W.  Va.  698,  21  S.  E.  769. 

Whether  the  service  of  a  summons  of  garn- 
ishment creates  a  technical  Hen  on  the  funds 
in  the  hands  of  the  garnishee  or  not,  still, 
especially  when  the  garnishee  admits  liability 
and  pays  the  fund  Into  court,  or  in  lieu  of  such 


actual  payment  a  statutory  bond  is  substitut- 
ed, the  court  acquires  such  a  hold  upon  the 
money  or  the  res,  such  a  right  to  retain  and  ad- 
minister the  fund,  or  what  has  been  substitut- 
ed for  the  fund,  the  bond,  that  the  subsequent 
adjudication  in  bankruptcy,  made  more  than 
four  months  thereafter,  will  not  disturb  It. 
Pickens  v.  Boy,  187  U.  S.  177,  28  Sup.  Ct.  78, 
47  L.  Ed.  1^  9  Am.  Bankr.  Rep.  47.  sub 
nom.  Pickens  v.  Dent,  106  Fed.  653,  45  C.  C. 
A.  522.  In  that  case  the  court,  reasserting 
the  rule  that  the  court  which  first  obtains 
rightful  Jurisdiction  over  the  subject-matter 
shall  hold  It,  quotes  approvingly  from  Frazier 
V.  Southern  Loan  &  Trust  Co.,  99  Fed.  707,  40 
C.  C.  A.  76,  3  Am.  Bankr.  Rep.  710,  as  follows : 
"The  bankrupt  act  of  1898  does  not  in  the 
least  modify  this  rule,  but  with  unusual  care- 
fulness guards  it  In  all  of  Its  detail,  provid- 
ed the  suit  pending  in  the  state  court  was 
taistitnted  more  than  four  months  before  the 
District  Court  of  the  United  States  had  adju- 
dicated the  bankruptcy  of  the  party  entitled 
to  or  interested  In  the  subject-matter  of  such 
controversy."  See,  also,  in  the  same  connec- 
tion Metcalf  V.  Barker,  187  U.  S.  165,  23  Sup. 
Ct.  67,  47  L.  Ed.  122 ;  Collier  on  Bankruptcy 
{6th  Ed.)  671 ;  Boston  Mercantile  Co.  v.  Ould- 
Carter.Co.,  123  Ga.  458,  51  S.  E.  46a 
Judgment  affirmed. 


ARMOUR  &  CO.  V.  ROSS  et  al. 

(Supreme   Court  of  South  Carolina.     Nov.  4, 
1907.) 

Petition   for   rehearing  denied. 
For  former  opinion,  see  58  S.  E.  941. 

PER  CURIAM.  After  careful  consideration 
of  the  petition  herein,  this  court  is  satisfied 
that  no  material  question  of  law  or  of  fact  has 
either  been  overlooked  or  disregarded.  It  is 
therefore  ordered  that  the  petition  be  dismissed, 
and  that  the  order  heretofore  granted  staying 
the  remittitur  be  revoked. 


McMillan  et  ai.  v.  insurance  CO.  OF 

NORTH  AMERICA. 

SAME  v.  INSURANCE  00.  OF  NORTH 
AMERICA  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  2, 
1907.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  58  S.  B.  1020. 

PER  CURIAM.  After  careful  consideration 
of  the  petition  for  rehearing  herein,  the  court 
is  satisfied  that  no  material  issue  of  law  or  fact 
has  been  overlooked  or  disregarded.  It  is  there- 
fore ordered  that  the  petition  be  dismissed,  and 
that  the  stay  of  remittitur  heretofore  granted 
be,  and  is  hereby,  revoked. 


End  or  Cases  in  Vol.  68. 
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ABETTORS. 

Criminal   responsiblUty,   see   "Criminal   Law," 

ABSENCE 
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see  "Limitation  of  Actions,"  {  2. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
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ABUTTING  OWNERS. 
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Of  goods  sold  in  general,  see  "Sales,"  |  4. 
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ACCESSORIES. 

Criminal  resp<Hisibility,  see  "Criminal  Law,"  i  2. 
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Cause  of  personal  injuries,  see  "Negligence," 
i  1. 

ACCIDENT  INSURANCE. 

See  "Insurance,"  {  5. 

Parol  or  extrinsic  evidence  in  action  on  policy, 
see  "Evidence,"  i  9. 


ACCOMPLICES. 

responsibility,   see    "Criminal   Law," 


Criminal 

12. 
Testimony,  see  "Criminal  Law,"  { 


18. 


ACCORD  AND  SATISFACTION. 

See  "Compositions  with  Creditors"  :  "Payment" ; 
"Release." 

'Where  a  creditor  has  an  unliquidated  demand, 
and  accepted  check  for  an  amount  fixed  by  the 
estimate  of  the  debtor's  engineer,  and  such  es- 
timate was  incorrect,  l>efore  he  could  maintain 
an  action  for  the  remainder  of  his  unliquidated 
demand,  it  will  be  necessary  to  tender  back  the 
amoont  received.— I.  B.  Redmond  &  Co.  v.  At- 
lanta Sc  Birmingham  Air  Line  Ry.  (Ga.)  874; 
Atlanta  &  Birmingham  Air  Line  Ry.  v.  T.  B. 
Redmond  &  Co.,  Id. 

*Sifniing  of  a  receipt  held  to  constitute  a  ^od 
accord  and  satisfaction  binding  on  the  creditor, 
though  he  entered  on  tlie  -receipt  the  letters 
"E.  &  O.  E^"  meaning,  "Elrrors  and  omissions 
excepted."— T.  B.  Redmond  &  Co.  v.  Atlanta 
&  Birmingham  Air  Line  Ry.  (Ga.)  874;  At- 
lanta &  Birmingham  Air  Line  Ry.  v.  T.  B.  Red- 
mond &  Co.,  Id. 

*An  agreement  by  a  creditor  to  receive  less 
than  the  amount  of  his  debt  cannot  l>e  pleaded 
as  an  accord  and  satisfaction,  unless  actually 
executed.— Bowen  t.  E.  A.  Waxelbaum  k  Bro. 
(Ga.  App.)  784. 

ACCOUNT. 

Accounting  by  executor  or  administrator,  see 

"ETxecntors  and  Administrators,"  g  4. 
Accounting    by    trustees    in    iMUtlcruptcy,    see 

"Bankruptcy,"  |  8. 
Joinder  of  parties  in  action  for  accounting,  see 

"Parties,''!  1. 
Reference  in  suit  involving  examination  of  long 

account,  see  "Reference,"  |  1. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
f  2. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  I  10;    "Evidence,"  f  6. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppel,"  {  1. 

ACTION. 

Aecmal,  see  "Limitation  of  Actions,"  |  2. 

Bar  by  former  adjudication,  see  "J'udgment," 
i  6. 

Commencement  within  period  of  limitation,  see 
"Limitation   of   Actions,"   i  2. 

Election  of  remedy,  see  "Election  of  Remedies." 

Jurisdiction  of  courts,  see  "Courts." 

LimitatlcMi  by  statute,  see  "Limitation  of  Ac- 
tions." 

Restraining  action  at  law,  see  "Injunction," 
12. 

AoHoHt  between  partiet  in  particular  relation*. 

See  "Attorney  and  Client,"  {  1;  "Master  and 
Servant."  M  10-12. 

Co-tenants,  see  "Partition,"  I  1. 
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Aotioni  >y  or  againtt  pariicvlar  claitet  of 
periont. 

See  "Carriera,"  gg  2-18;  "CJorporations,"  (  3; 
"Executors  and  AdmlniBtrators,"  J  7 ;  "Hus- 
band and  Wife."  §  3;  "InfauU,"  S  1;  "Mu- 
nicipal Corporations,"  SJS  0,  8 ;  "Partnership," 
I  2;  "Principal  and  Agent."  {  3:  "Rail- 
roads," §g  7-11 ;  "Receivers,"  |  1 ;  ^'States," 
12. 

Aasi^ees,  see  "Assignments,"  {  2. 

Foreign  corporations,  see  "Corpora tio:~s,"  8  4. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  {  3. 

Particular  oaute$  or  grounda  of  action. 

See  "Bills  and  Notes,"  J  6;  "Collision."  S  2; 
"Conspiracy,"  8  1;  "Death,"  8  1;  "Fraud," 
I  2 ;  "Insurance,"  {8  9,  10 ;  "Libel  and  Slan- 
der," 8  4;  "Money  Received";  "Negligence," 
i  4 ;    "Torts"  ;    "Trespass." 

Administrator's  bond,  see  "Executors  and  Ad- 
ministrators," g  8. 

Attorney's  fees,  see  "Attorney  and  Client,"  |  1. 

Breach  of  contract,  see  Contracts,"  8  6; 
"Sales,"  8  8. 

Breach  of  covenant,  see  "Covenants,"  g  8. 

Breach  of  warranty,  see  "Sales."  g  8. 

Compensation  of  broker,  see  "Brokers,"  g  4. 

Death  caused  by  operation  of  railroad,  see 
"Hailroad,"  g  8. 

Death  of  animals  caused  by  operation  of  rail- 
road, see  "Railroads,"   g  10. 

Death  of  servant,  see  "Master  and  Servant,"  88 
11,  12. 

Delay  in  transportation  or  delivery  of  ship- 
ment, see  "Carriers."  8  8. 

Discharge  from  employment,  see  "Master  and 
Servant,"  8  !• 

Ejection  of  passenger,  see  "Carriers,"  8  12. 

Guardian's  bond,  see  "Guardian  and  Ward," 
8  2. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  "Railroads,"  8  11. 

Loss  or  injuries  to  shipment,  see  "Oarriers," 
8  4. 

Loss  or  Injuries  to  shipment  of  live  stock,  see 
"Carriers,"  g  & 

Personal  injuries,  see  "Carriers,"  8  10;  "Iligh- 
ways,"  g  2;  "Master  and  Servant,"  88  10-12: 
"ilunidpal  Corporations,"  g  6;  ''Railroads,'' 
88  7-9. 

Price  of  goods,  see  "Sales,"  g  7. 

Price  of  land,  see  "Vendor  and  Purchaser,"  8  3. 

Recovery  of  land  sold  by  vendor,  see  "Vendor 
and  Purchaser,"  8  3. 

Recovery  of  overcharge  by  carrier,  see  "Car- 
riers," 8  7. 

Recovery  of  price  of  goods  sold,  see  "Sales," 
8  8. 

Replevin  bond,  see  "Replevin,"  8  -• 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," 8  4. 

Unpaid  taxes,  see  'Taxation,"  8  5. 

Particular  form*  of  action. 
See  "Ejectment" ;  "Replevin" ;  "Trespass,"  8  1. 

Particular    form*   of   tpecial   relief. 

See  "Cancellation  of  Instruments,"  g  2;  "Di- 
vorce" ;  "Injunction" ;  "Marshaling  Assets 
and  Securities";  "Partition,"  g  1;  "Specific 
Performance." 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  g  2. 

Alimony,  see  "Divorce,"  g  4;  "Husband  and 
Wife,*'  g  4. 

CancfUation  of  written  instrument,  see  "Can- 
cellation of  Instruments," 

Construction  of  will,  see  "Wills,"  g  4. 

Enforcement  of  agricultural  lien,  see  "Agri- 
culture." 

Establishment  of  boundaries,  see  "Boundaries," 
«  1. 


Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Separate  maintenance  of  wife,  sea  "Husband 
and  Wife."  8  4. 

Setting  aside  fraudulent  conveyance,  see  "Fraud 
ulent  Conveyances,"  8  8. 

Particular  proceeding*  im  action*. 

See  "Appearance":  "Continuance";  "Costs"; 
"Damages" ;  "Depositions" ;  "Dismissal  and 
Nonsuit";  "B)vidence";  "Execnticm":  "Judg- 
ment"; "Judictel  Sales";  "Jury";  ''Limita- 
tion of  AcUons":  "Motions":  "Parties"; 
"Pleading":  "Reference";  "Stlpulatlonrf' ; 
"Trial";   "Venue." 

Default,  see  "Judgment,"  8  t. 

Nonsuit,  see  "Trial,"  g  4. 

Revival  of  judgment,  see  "Judgment,"  I  11. 

Verdict,  see  "Trial,"  8  11. 

Particular  remediea  in  or  incident   to  action*. 
See  "Arrest,"  g  1 ;  "Attachment"  ;  "Discovery" : 

"Garnishment" ;    "Injunction" ;   "Receivers" ; 

"Set-Off  and  Counterclaim" ;   ''Tender." 

Proceeiingi   in   exercise  of  tpecial   or  limitei 

juriidiction*. 
Courts  of  limited  jurisdiction  in   general,  see 

"Courts."  g  3. 
(Criminal  prosecutions,  see  "Criminal  Iaw." 
Suits  in  admiralty,  see  "Collision,"  g  2. 
Suits  in  equity,   see  "Elquity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  8  2. 

*       Review/  of  proceedtngt. 
See  "Appeal  and  Error";    "Certiorari";    "Ex- 
ceptions, Bill  of;    "Judgment,"   8  4;    "Jus- 
tices of  the  Peace,"  8  3;   "New  TriaL" 

I   1.    Nature  aad  foiau 

A  petition  for  damages  against  a  railroad 
company,  for  Injuries  caused  by  an  emplo.ri- 
carelessly  slamming  the  car  door,  held  to  state 
an  action  ex  delicto,— Rushin  ▼.  Central  of  Geor- 
gia Ry.  Co.  (Ga.)  357. 

•Plaintiff  XtM  entitled  to  sue  in  trover  or  to 
waive  the  tort  and  sue  ex  contractu  for  the 
value  of  the  property. — A.  G.  Rhodes  &  Son 
Furniture  Co.  V.  Freeman  (Ga.  App.)  GOG. 

Where  plaintiff  had  a  right  to  treat  a  contract 
of  sale  as  rescinded,  held,  she  oould  sue  to  re- 
cover price  paid. — A.  G.  Rhodes  &  Son  B^imi- 
ture  Co.  V.  Freeman  (Ga.  App.)  OM. 

If  one  wrongfully  obtains  the  money  of  an- 
other, the  latter  may  waive  his  damages,  and 
s!  (•  for  money  luul  a.'W  recivoii. — A.  G.  Rhod>'f 
&  Son  Furniture  Go.  v.  Jenkins  (Ga.  App.)  89T. 

A  complaint  held  in  favor  of  jurisdiction  to 
be  treated  as  an  election  to  sue  for  tort  rath- 
er than  on  contract.— White  v.  Eley  (N.  C.)  437. 

}  2.    Joinder,     apUttliig,     eeaaolidatioii, 
and  seTeraaee. 

The  petition  held  multifarious,  and  it  was 
error  to  grant  the  relief  sought  by  it. — White  v. 
North  Georgia  Electric  Co.  (Ga.)  33. 

*A  petition  held  multifarious,  under  Civ.  Code 
1895,  gS  4938,  4946,— White  v.  North  Geontia 
Electric  Co,  (Ga,)  33, 

A  declaration  held  not  to  contain  a  misjoinder 
of  causes  of  action.— Ashley  v.  Cook  (Ga.)  61U. 

•Petition  held  to  set  forth  two  causes  of  ac- 
tion, one  ex  contractu  and  the  other  ex  delie;o. 
and  subject  to  demurrer  for  misjoinder  of  caus>"a. 
—Louisville  &  N.  R.  Co,  v.  Hurt  (Ga.)  706. 

•Under  Revisal  1905,  8  469,  plaintiff  held  en- 
titled to  join  an  action  for  damages  for  breach 
of  a  logging  contract  with  an  action  for  con- 
version of  certain  of  plaintiff's  appliances  place<j 
on  the  land  to  enable  him  to  do  the  wort- 
Hawk  V.  Pine  Lumber  C!o.  (N.  C.)  603. 


*  Point  Muiotated.    See  syllabus. 
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ACTION  ON  THE  CASL 

See  'Trespess."  $  1. 

ACT  OF  GOD. 

Affecting  liability  of  carrier  for  loss  or  injuries 
to  shipment,  see  "Carriers,"  g  4, 

ADEQUATE  REMEDY  AT  LAW. 

Effect  On  jurisdiction  of  equity,  see  "Equity," 

§  !• 
Existence  of  as  ground  for  denying  injunction 

to  restrain  collection  of  tax,  see  "Taxation," 

{  5.' 
Existence  of  as  ground  for  denying  mandamus, 

see  "'Mandamus,"  {  1. 

ADJOINING  UNDOWNERS. 

See  "Boundaries." 

ADJUDICATION. 

Of  courts  in  ^neral.  see  "Courts,"  f  2. 
Operation   and   effect   of   former  adjudication, 
see  "Judgment,"  tS  6,  7. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,"  8  2. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

ADMIRALTY. 

See  "Collision";  "Shipping." 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  "Evidence," 
I  6. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  10. 

ADULTERY. 

*Evidence  held  insufficient  corroboration  of  a 
confession  to  justify  a  conviction  of  adultery. — 
McAllister  v.  State  (6a.  App.)  1110. 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

f    1.    Katnre  and  requisites. 

Evidence  in  ejectment  hrld  to  show  plaintiff's 
possession  of  a  portion  of  the  tract  was  so 
open  and  notorious  as  to  put  the  true  owner 
on  notice  of  intent  to  assert  ownership  to  the 
whole  tract.— Q.  S.  Baxter  &  Co.  v.  Wethering- 
ton  (Ga.)  467. 

•Possession  for  seven  years  under  color  of 
title,  to  bar  the  entry  of  one  shown  to  be  or  to 
have  been  the  real  owner,  mast  be  continuous, 
uninterrupted,  and  manifested  by  distinct  and 
unequivocal  acts  of  ownership,— liiand  v.  Beas- 
ley  (N.  C.)  993. 

Where  in  ejectment  the  legal  title  is  shown 
to  l>e  in  plaintiff,  and  neither  party  is  in  pos- 
session, the  law  carries  the  seisin  to  plaintiff 
within  Bevisal  1905,  {  383,  barring  an  action 


for  recovery  of  land,  unless  it  nppear  that  plain- 
tiff was  "seised  or  possessprt  of  the  premises' 
witliin  20  years  before  brineing  the  action. — 
BIniid  V.   Beasley   (N.   C.)   993, 

Under  the  express  provisions  of  Revisal  1905, 
{  386,  the  occupation  of  premises  by  a  person 
other  than  the  one  shown  to  have  the  legal  title 
is  presumed  to  have  been  in  subordination  to 
the  legal  title,  unless  such  possession  is  shown 
to  have  been  adverse.- Biand  v.  Beasley  (N.  C.) 


*Wnere  a  person  disclaimed  title  to  latM, 
and  thereafter  held  it  openly,  notoriously,  and 
adversely  for  10  years,  Ae  would  have  a  good 
title.— Langston  v.  Cothran  (S.  C.)  956. 

*An  encroachment  on  the  land  of  another  by 
one  whose  right  was  subordinate  to  that  of  a 
third  person  who  claimed  no  title  to  the  land 
encroached  upon  held  incapable  of  ripening  into 
title  by  adverse  poa^ession, — Davis  v.  Owen  (Va,) 
581. 

*An  encroachment  on  the  land  of  another  un- 
der the  mistaken  belief  that  the  land  was  part 
of  the  land  of  one  who  had  authorized  such 
encroacbment,  and  not  under  any  claim  of  right, 
cannot  ripen  into  title  by  adverse  possession. — 
Davis  V.  Owen  (Va.)  581. 

(   S.    Operation  and  effect. 

'Evidence  held  to  show  claimant's  possession 
under  color  of  title  and  that  after  seven  yearn 
his  title  became  absolute. — English  v.  Marshall 
((ia.)  351. 

*Tbe  actual  adverse  possession  of  a  part  of 
a  tract  of  land  by  a  person  having  a  recorded 
deed  will  be  construed  to  extend  to  all  the  land 
within  the  boundaries  of  the  deed.— O.  S.  Bax- 
ter &  Co.  V.  Wetherington  (Ga.)  467. 

AFFIDAVITS. 

See  "Depositions." 

Particular  proceeding*  or  purpotet. 

See  "Appeal  and  Error,"  JJ  8,  8 ;  "Attachment," 
iii  2.  4;  "Execution,'*  {  2;  "Injunction," 
{  4;    "Replevin,"  {{  1,  2. 

Appeal  in  criminal  prosecutions,  see  "Criminal 
Law,"  S  30, 

Appeal  in  justice's  court,  see  "Justices  of  the 
Peace."  S  8. 

Distress  for  rent,  see  "Landlord  and  Tenant," 
S3. 

New  trial  in  criminal  prosecution,  see  "Criminal 
Law."  {  26. 

Preliminarv  affidavit  in  criminal  prosecution, 
see  "Criminal  Law,"  {  5. 

Verification  of  petition  for  certiorari,  see  "Cer- 
tiorari," S  2 ;    "Justices  of  the  Peace,"  {  8. 

Verification  of  petition  for  injunction,  see  "In- 
junction,"  8  3. 

Verification  of  pleading  in  suit  for  divorce,  see 
"Divorce,"  g  3. 

AFFREIGHTMENT. 

Contracts,  see  "Shipping,"  |  1. 

AGENCY. 

See  "Principal  and  Agent." 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

•Where  the  relation  of  landlord  and  croppei 
exists,  after  the  payment  of  rent  and  all  ad- 


•Point  annotated.    See  syllabna. 
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vances,  the  cropper  is  entitled  to  foredose  Iiia 
special  laborer's  lien  for  the  balance  due.— Gar- 
rick  T.  Jones  (Ga.  App.)  643. 

Where  the  landlord  has  no  propert7  on  which 
a  laborer's  general  lien  may  be  foreclosed,  a 
cropper  held  not  to  wait  to  foreclose  his  spe- 
cial laborer's  lien  until  the  entire  crop  has  been 
delivered  to  the  landlord  and  sold  by  him. — Gar- 
rick  r.  Jones  (Ga.  App.)  543. 

Delivery  of  the  landlord's  share  of  the  crop 
bjp  the  cropper,  and  payment  for  all  advances, 
will  entitle  such  cropper  to  foreclose  his  lien 
as  a  laborer. — Garrick  r.  Jones  (Ga.  App.)  643. 

Plaintilf  in  proceeding  before  magistrate  to 
foreclose  agricultural  lien  held  responsible  for 
acts  of  constable  acting  under  a  Toia  warrant.— 
Forrest  v.  McBee  (S.  C.)  966. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  S  7. 


Criminal 
12. 


AIDERS  AND  ABETTORS. 

reqransibility,   see   "Criminal   Law," 

ALIMONY. 

"Husband  and  Wife," 


See  "Divorce,"  H  3,  4; 

Right  to  review  in  suit  for,  see  "Appeal  and 


To  surviving 
decedent,  aee 
8  8. 


ALLOWANCE. 

wife,    husband,    or   children    ot 
"Executors  and  Administrators," 


ALTERATION. 

ot  geographical  or  political  division*,  aee  "Coun- 
ties,*^ {  1;    "Municipal  CorporaUonm"  {  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instnunenti.'' 


AMENDMENT. 

Of  pleading  as  ground  for  new  trial,  see  "New 
Trial."  I  1. 

In  particuhur  remedict  or  tpeoM  furitHetion*. 
See  "Parties,"  {  8. 

Of  particular  aot»,  inttrumcntt,  or  proc«edingt. 

See  "Pleading,"  %  4:    "Statutes,"  {  Z. 

Affidavit  for  distress,  see  "Landlord  and  Ten- 
ant," i  3. 

Notice  in  condemnation  proceedings,  see  "Emi- 
nent Domain,"  \  S. 

ANIMALS. 

See  "Game." 

Carriage  of  live  stock,  see  "Carriers,"  i  8. 

Competi>ncy  of  evidence  in  action  for  death  of, 
see  "&  idence,"  S  3. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," i  10. 

Possessory  warrant  to  recover  possession  of,  see 
"Possessory  Warrant." 

Relevancy  of  evidence  in  action  for  maliciously 
killing  dog,  see  "Evidence,"  g  3. 

Requests  for  Instructions  in  action  for  death  of, 
see  "Trial,"  |  9. 


Review  of  questions  of  fact  and  findings  In  ac- 
tion for  death  of,  see  "Appeal  and  Error," 
i  16. 

Theft  of,  see  "larceny,"  f  2. 

*'rhe  owner  of  a  dog  may  maintain  an  action 
against  one  who  wantonly  or  maliciously  kills 
or  injures  it— Columbus  B.  Co.  t.  WooUoIk 
(Ga.)  162. 


ANNEXATION. 

Of  territory  to  mnnidpal  corjwratioii,  see 
niclpal  Corporations,"  {  1. 


'Mu- 


ANNUITY  TABLES. 

ity  in  actions  for  death,  a» 

APPEAL  AND  ERROR. 


Admisribility  in  actions  for  death,  se«  "Death." 


See  "Certiorari" 
Trial." 


"Exceptions,  Bill  of :  "New 


Appellate  Jurisdiction  of  particular  courts,  see 

"Courts,''  §  4. 
Review  of  criminal  prosecutions,  see  "Criminal 

Law,"  il  27-39;   %omicJde."  {  7. 
Review  of  proceedings  of  justice  of  the  peace, 

see  "Justices  of  the  Peace,"  I  3. 

t   1,    DcolstOBs  vsrlewable. 

Whets  a  receiver  was  appointed  and  no  ex- 
ception was  taken,  but  afterwards  defendants 
sought  to  enjoin  the  receiver  from  doing  the 
things  which  he  had  been  appointed  to  do,  a 
writ  of  error  will  not  lie;  the  order  being  a 
mere  administrative  order,  and  the  aptdication 
not  being  for  an  injunction,  within  CSt.  Code 
1896,  I  6626,  to  the  refusal  of  wbidi  a  writ  of 
error  will  lie.— Watson  v.  Ek]u!table  Mortgage 
Co.  (Ga.)  473. 

*A  direct  bill  of  exceptions  to  a  ruling  made 
pendente  lite,  which  does  not  assign  error  on 
any  final  judgment,  where  such  a  judgment  was 
rendered,  is  unavailable.— Simmons  v.  Scar- 
borough (Ga.)  1037. 

'Refusal  to  allow  an  amendment  to  the  peti- 
tion held  reviewable  on  a  writ  of  error.- ten- 
don V.  Georgia  Ry.  &  Electric  Co.  (Qa.)  1(Mt. 

*No  appeal  lies  from  an  order  refusing  to 
strike  out  an  answer  as  sham. — Citizens'  &  Ibine 
Bank  v.  Witcover  (8.  G)  146. 

*An  order  to  make  the  pleadings  definite  and 
certain  by  amendment  is  appealable  when  it 
deprives  uie  appellant  of  some  substantial  right 
— Epstin  V.  Berman  (S.  G.)  lOia 

{  S.    Rlcbt  of  mtIow. 

Where  a  wife  sued  for  perman«it  alimony 
and  also  applied  for  temporary  alimony  for 
herself  and  child,  that  while  the  case  was  pend- 
ing in  the  Supreme  Court  the  wife  collected 
some  of  the  amount  directed  to  be  paid  by  the 
husband  for  the  support  of  their  child,  held  not 
ground  for  dismissing  her  bill  of  exceptions  for 
denying  temporary  alimony  to  herself. — Coley  v. 
Coley  (Ga.)  205. 

{   3.    PreseatetloB    and    reserrmtloB    ia 
loiver  oonrt  of  Kronnda  of  review. 

'Where  a  ruling  complained  of  precedes  the 
final  judgment  a  general  exception  to  the  judg- 
ment and  an  exception  to  and  a  specific  assign- 
ment of  error  to  the  antecedent  ruling  justifies  a 
review  thereof.— I^rndon  v.  Georgia  Ry.  &  Elec- 
tric Co.  (Ga.)  1047. 

A  bill  of  exceptions  held  to  specify  "plainlj 
the  decision  complained  of  and  the  allegni 
error,"  and  to  "specifically^  set  forth  the  errow 
alleged  to  have  been  committed,"  within  the  ex- 


*Potat  MUkotatod. 
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picas  proviaiona  of  CMt.  Code  1895,  H  5527, 
0528.— Davis  v.  Joiner  (Ga.  App.)  62;  Durden 
▼.  Mutual  Fertiliser  Co.,  Id. 

Verification  of  a  grround  of  motion  for  new 
trial  held  sufficient  to  make  same  reviewable. — 
Seaboard  Air-Line  By.  v.  Bostock  (Ga.  App.) 
186. 

'Complaint  cannot  be  made  that  evidence  is 
too  uncertain  to  authorize  a  verdict,  unless 
attention  has  been  called  thereto  by  demurrer 
to  the  pleadings  or  objection  to  the  evidence.-^ 
Burr  V.  Atlanta  Paper  Co.  (Ga.  App.)  373. 

*A  ruling  on  the  admissibility  of  evidence  to 
which  defendant  took  no  exception,  and  with 
which  the  record  showed  defendant  appeared  to 
be  content  could  not  be  urged  as  reversible 
error  on  appeal.— Daniel  v.  Atlantic  Oast  Line 
R.  Co.  (K  C.)  601. 

*A  question  cannot  be  raised  for  the  first  time 
in  the  Supreme  Court  on  appeal.— Thompson  v. 
Seaboard  Air  Line  Ry.  (».  C.)  1094. 

Under  Va.  Code  1904,  J  3271,  the  ground  of 
a  demurrer  to  a  plea  in  abatement  to  the  juris- 
diction of  the  court  having  been  stated,  plain- 
tiff held  limited  thereto,  and  not  entitled  to  urge 
an  additional  ground.-^Virginia  &  S.  W.  Ry. 
Co.  V.  Hollingsworth  (Va.)  572. 

•Where  the  exception  td  the  refusal  of  the 
court  to  strike  out  evidence  does  not  point  out 
the  specific  evidence  objected  to,  the  ezcn>tion 
cannot  be  remrded.— Douglas  Land  Co.  v.  x.  W. 
Thayer  Co.  (Va,)  1101. 

Party  against  whom  decree  is  entered  on  fail- 
ure to  answer  after  overruling  of  demurrer 
held  not  in  default  so  as  to  preclude  an  ap- 
peal without  motion  in  circuit  court  to  correct 
the  error,  under  Code  1890,  c.  134,  |  6  [Code 
1906,  !  4037].-Dent  v.  Pickens  (W.  Va.)  1(S9. 

I   4.    Parties. 

Where,  in  a  suit  against  two  defendants,  the 
verdict,  and  judgment  are  adverse  to  the  defend- 
ants, and  one  moves  for  new  trial,  he  can  except 
to  the  judgment  overruliDshJs  motion  and  bring 
the  case  to  the  Supreme  Court  without  making 
the  other  defendant  a  party  to  the  bill  of  excep- 
tions.—Turner  V.  Newell  (Ga.)  657. 


i    6. 


for 


Requisites     sad     proceedings 
transfer  of  eanae. 

A  writ  of  error  will  not  be  dismissed  for  mere 
informality,  where  the  alleged  errors  can  be 
clearly  gathered  from  the  bill  of  exceptions  and 
the  record.— Andrews  v.  John  Church  Co.  (Oa. 
App.)   130. 

*Where  judgment  was  rendered  against  the 
individual  members  of  a  partnership,  and  an 
appeal  entered  in  the  name  of  the  firm,  and 
the  sole  surety  was  one  of  the  partners,  the 
appeal  was  a  nullity,  and  not  amendable. — Pas- 
chal &  Son  V.  Moline  Jeweliy  Co.  (Oa.  App.) 
488. 


•Appellee  appearing  and  filing  briefs  held  to 
have  waived  service  of  appellate  process,  though 
raising  the  question  of  want  of  service. — Dent 
v.  Pi«Sen8  (W.  Va.)  1029. 

i  6.    Record  and  proceedings  not  In  rec- 
ord. 

Such  of  the  grounds  of  a  motion  for  new  trial 
as  were  set  forth  in  the  bill  of  exceptions 
held  sufficiently  verified. — Humphreys  v.  Smith 
(Ga.)  26.    ' 

*An  assignment  of  error  based  on  a  refusal 
to  allow  witness  to  answer  certain  questions 
cannot  l>e  considered  when  it  does  not  appear 
what  the  answers  would  have  been. — Biiglish  v. 
Marshall  (Oa.)  361. 

*A  ground  of  motion  for  new  trial,  which  as- 
signs error  on  the  exclusion  of  certain  books, 


without  disclosing  the  contents,  cannot  be  con- 
sidered.—Spence   v.   Morrow   (Oa.)   366. 

•Where  entry  on  a  bill  of  exceptions  shows 
that  it  was  not  filed  with  the  clerk  of  court 
within  16  days  from  the  judge's  certificate,  the 
writ  of  error  will  be  dismissed.- Curry  v.  Curry 
(Ga.)  697. 

The  propounding  of  leading  questions  and  the 
admission  of  tbn  answers  cannot  be  so  consid- 
ered as  cause  for  new  trial,  where  it  is  not 
shown  what  the  answers  were. — Brunswick  &  B. 
R.  Co,  V.  Hoodenpyle  (Ga.)  705. 

*Where  an  amendment  to  a  petition  is  disal- 
Iqwed,  in  order  to  review  the  ruling  the  amend- 
ment should  be  set  out  in  a  bill  of  exceptions 
or  annexed  as  an  exhibit— McGarry  v.  Seii 
(Ga.)  856. 

•Where  the  bill  of  exceptions  recites  that  in 
an  interlocutory  hearing  certain  documentary 
evidence  was  introduced  subject  to  objections, 
and  it  does  not  appear  whether  any  ruling  was 
made,  and  there  is  no  assignment  of  error  there- 
on, it  will  be  treated  as  having  been  considered 
in  arriving  at  the  judgment.— Camp  v.  A.  G. 
Garbutt  Lumber  Co.  (Oa.)  870. 

•The  denial  of  a  new  trial  for  error  in  the 
denial  of  a  continuance  will  not  be  reviewed 
where  the  evidence  in  support  of  the  motion 
was  not  set  forth  therein  nor  attached  as  an 
exhibit.— Oillis  v.  Powell  (Ga.)  1051. 

A  bill  of  exceptions  held  to  effectually  comply 
with  Civ.  Code  1895,  {  5528,  providing  for  a 
brief  of  the  evidence  necessary  to  a  clear  under- 
standing of  errors  complained  to  be  incorporated 
in  the  bill  of  exceptions.— Brawner  v.  Madidox 
(Ga.  Aw>.)  278. 

•Civ.  Code  1895,  |  5529,  providing  that  plain- 
tiff in  error  may  have  a  brief  of  the  evidence  ap- 
proved by  the  judge  and  made  a  part  of  the 
record  rather  than  incorporated  in  the  bill  of 
exception,  is  not  exclusive  of  section  5328.— 
Brawner  v.  Maddox  (Ota.  App.)  278. 

•Exhibits  attached  to  a  bill  of  exceptions  fol- 
lowing the  certificate  of  the  judge  thereto,  and 
not  identified  by  the  trial  judge,  cannot  tie  con- 
sidered.- Porter  v.  Terrell  (Ga.  App.)  493. 

•Assignments  of  error  dejpendent  on  exhibits 
attached  to  a  bill  of  exceptions,  and  not  identi- 
fied by  the  trial  judge,  cannot  he  passed  upon. 
Porter  V.  Terrell  (Ga.  App.)  493. 

Grounds  of  a  motion  for  a  new  trial  in  which 
error  is  assigned  on  the  admission  of  evidence 
will  not  be  considered  on  error,  when  the  evi- 
dence is  not  set  forth,  nor  attached  as  an  ex- 
hibit—Sykee  V.  Brown  (Ga.  App.)  502. 


An  objection  to  a  refusal  to  allow  a  witness 
to  answer  a  question  will  not  be  considered 
where  the  expected  answer  is  not  in  the  record. 
— Goodwyn  v.  Central  of  Georgia  Ry.  (3o.  (Ga.) 
App.)  68a 

No  question  having  been  presented  for  deci- 
sion which  could  be  determined  without  refer- 
ence to  the  evidence,  and  no  proper  brief  of  the 
evidence,  having  been  made,  refusal  of  a  new 
trial  must  be  affirmed. — C.  S.  Eirsch  ft  Co.  v. 
Dozier  Lumber  Co.  (Ga.  App.)  786. 

A  compliance  with  Civ.  Code  1896,  i  5488. 
providing  that  the  brief  of  evidence  on  motion 
for  a  new  trial  shall  be  a  condensed  brief  of 
the  material  portions  of  the  oral  and  documen- 
tary evidence,  is  a  condition  precedent  to 
a  consideration  of  the  evidence. — G.  S.  Hirsch 
&  Co.  V.  Dozier  Lumber  Co.  (Ga.  App.)  786. 

Under  Civ.  Code  1896,  i  5488,  courts  may 
require  of  counsel  briefs  of  evidence  pertinent 
to  the  errors  assigned.— C.  S.  Hirsch  ft  Co.  v. 
Dozier  Lumber  Co.  (Oa.  App.)  786, 

•Point  annotated.    See  arUabaa. 
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•Where  exception  is  taken  to  refusal  to  allow 
an  amendment  to  pleadings,  the  amendment 
should  be  set  out  in  the  bill  of  exceptions  or  at- 
tached as  an  exhibit— Thomas  &  McCafferty  v. 
Siesel  (Qa.  App.)  1131. 

*Where  the  record  is  silent  as  to  what  answers 
were  expected  to  be  elicited  from  questions  pro- 
pounded, thn  sustaining  of  objections  to  the 
questions  was  not  reviewable. — Douglas  Land 
Co.  V.  T.  W.  Thayer  Co.  (Va.)  1101. 

•If  a  party  wishes  to  rely  on  an  exception  to 
a  deposition,  he  must  bring  it  to  the  attention 
of  the  trial  conrt.  otherwise  it  will  be  by  the 
appellate  court  deemed  waived. — Kirchner  v. 
Smith  (W.  Va.)  614. 

I   7.    Aasignment  of  errors. 

•An  assignment  of  error  held  too  general. — 
Spence  v.  Morrow  (Ga.)  356. 

An  assignment  of  error  to  specified  evidence 
as  a  whole  was  not  well  taken  where  some  of  it 
was  admissible. — Brunswick  &  B.  R.  Co.  t. 
Hoodenpyle   (Ga.)   705. 

A  ground  of  motion  for  new  trial  assigning 
error  on  the  admission  of  evidence  will  not  be 
considered  unless  the  evidence  objected  to  be 
set  forth,  either  in  the  motion  or  attached  as  an 
exhibit.— Cordele  Sash,  Door  &  Lumber  Co.  y. 
Wilson  Lumber  Co.  (Ga.)  860. 

•An  assignment  of  error  held  too  general  to 
raise  any  ground  of  error  in  rendering  the  judg- 
ment—Nugent V.  Watkins  (Qa.)  888. 

•If  an  exception  is  taken  to  a  final  judgment, 
plaintiff  in  error  must  specifically  assign  the 
errors  complained  of. — Lyndon  v.  Georgia  Ry. 
&  Electric  Co.  (Ga.)  1047. 

•Where  a  case  on  appeal  ii  not  one  in  which 
a  judgment  on  a  motion  for  a  new  trial  is  to 
be  reviewed,  plaintiff  in  error  must  specifically 
set  forth  the  errors  complained  of. — Lyndon  v. 
Georgia  Ry.  ft  Electric  Co.  (Ga.)  1047. 

An  assignment  of  error  held  not  to  sufficiently 
comply  with  Civ.  Code  1895,  f  5527,  declaring 
that  a  bill  of  exceptions  shall  specify  plainly 


that  a  bill  of  exceptions  shall  specify  plainl; 
the  alleged  error. — Palmer  v.  Ingram  (Ga.  App, 
3C2. 


Where  exceptions  are  made  pendente  lite,  and 
error  is  not  assigned  thereon  in  the  main  bill 
of  exceptions,  error  must  be  assigned  as  to 
them  betore  the  beirinning  of  the  argument,  or 
in  the  brief.— Schofield  v.  Little  (Ga.  App.)  666. 

•Where  the  error  alleged  is  ruling  as  to  a  new 
trial,  one  assignment  of  error  Is  sufficient  to 
reach  all  the  grounds  of  the  motion  on  which 
the  order  is  based. — Napier  ▼.  Brown  (Ga.  App.) 
667. 


i  8. 


or    aban- 


XHanilaaal,    irlthdrairal, 
doamemt. 

Motion  to  dismiss  a  writ  of  error  on  the 
ground  that  there  was  no  prior  order  for  the 
bearing  of  a  motion  for  a  new  trial,  or  the  ap- 
proval of  a  brief  of  the  evidence,  overruled. — 
Wright  T.  Stafford  ft  Sons  (Ga.)  462. 

That  a  plaintiff  who  had  been  dismissed  from 
an  nction,  but  was  included  in  the  bill  of  ex- 
ceptions, failed  to  file  a  pauper  affidavit  as  did 
the  other  plaintiffs,  held  not  to  work  a  dis- 
misRal  of  the  writ,  but  his  name  would  be  strick- 
en from  the  bill.— Smallwood  v.  Kimball  (Ga.) 
640. 

Under  the  express  provisions  of  Civ.  Code 
1895,  {§  5534,  5,~>G0.  the  failure  Of  a  judge  to 
whom  a  bill  of  exceptions  is  presented  to  see 
that  the  certificate  is  in  legal  form  cannot  prej- 
udice the  rights,  of  the  parties. — Brawner  v. 
Maddox  (Ga.  App.)  278. 

•Where  a  bill  of  exceptions  is  certified  as  of 
October  18th,  and  the  acknowledgment  of  serv- 
ice to  dated  October  17th,  and  the  case  was 


not  heard  until  October  18th.  it  sufficiently  ap- 
pears that  the  bill  was  not  served  prior  to  Oc- 
tober 18th.— Strickland  T.  Thornton  ft  Naa- 
worthy  (Ga.  App.)  540. 

S  9.  Dookeia,  oaloBdara,  and  proeeed- 
inga  proliminary  to  heariiiK. 

A  bill  of  exceptions  having  been  filed  after  tli'> 
closing  of  the  docket,  the  case  must  be  placed 
on  the  docket  of  the  next  term. — Temple  £buptisr 
Church  V.  Cteorgia  Terminal  Ca  (G^)  157. 

§10.   HoariuK  and  reliearliic. 

In  the  absence  of  a  constitutional  provision 
or  statute,  the  term  at  which  cases  shall  be 
heard  by  the  Supreme  Court  is  to  be  determined 
by  "that  court— Teny»le  Bapttot  Church  v.  Geor- 
gia Terminal  C!o.  (CJa.)  157. 

•Under  the  (institution,  cases  brought  to  the 
Supreme  Court  must  be  heard  at  the  first  term, 
and  decided  by  the  end  of  the  term  following.— 
Temple  Baptist  Church  v.  Georgia  Terminal 
Co.  (Ga.)  157. 

§11.  Review— Scope  and  extent  in  gea^ 
eral. 

Questions  made  in  the  record,  which  it  is  not 

&robable  will   arise  on  another  trial,  will  not 
e  reviewed  where  the  judgment  is  reversed.— 
Nelson  v.  Spence  (Qa.)  697. 

Where  the  opinion  of  a  witness  was  inad- 
missible, a  ruling  rejecting  it  will  be  sustained, 
though  based  on  wrong  reason. — Bmnswick  ft 
B,  B.  Co.  V.  Hoodenpyle  (Ga.)  705. 

As  the  stntute  declares  that  a  5rief  of  evidence 
on  a  motion  for  new  trial  must  be  filed  daring 
the  term,  an  order,  providing  that  the  motion  be 
heard  on  a  named  date  in  vacation,  and  that 
movant  may  amend  such  motion  before  final 
hearing,  will  not,  when  construed  by  the  judge 
who  granted  it  as  authorizing  only  30  days 
within  which  to  file  the  brief  of  evidence,  be 
differently  construed  by  the  Supreme  Court. — 
Pinnebad  v.  Pinnebad   (Ga.)  879. 

The  Supreme  Court  will  adopt  that  construc- 
tion of  an  order  for  hearing  motion  for  new 
trial  placed  upon  it  by  the  judge  who  granted 
it  when  he  dismisses  the  motion  for  failure  to 
file  a  brief  of  evidence.— Pinnebad  ▼.  Pinnebad 
vua.)  879. 

•Where  the  judgment  is  reversed  on  account 
of  decisive  errors  in  the  initial  pleadings,  alleged 
errors  occurring  on  the  trial  will  not  be  con- 
sidered.— Atlantic  Ckiast  Line  B.  Go.  t.  Hart 
Lumber  Co.  (Ga.  App.)  316. 

For  the  court,  in  denying  a  motion  for  new 
trial,  to  state  as  conclusions  facts  not  sus- 
tained by  the  evidence,  held  not  error  of  law. 
— Bussey  v.  Charleston  ft  W.  C.  Ry.  Co.  (S. 
C.)    1015. 

{IS.  — —  Inter loontory,  eollateral,  and 
supplementary  proeeedlasa  and 
qneatlona. 

A  plaintiff  in  error  who  has  excepted  to  the 
denial  of  a  new  trial  may,  on  appeal,  assign 
error  on  exceptions  taken  pendente  lite  to  thf 
overruling  of  his  demurrer  to  the  petition.— 
Schofield  V.  Little  (Ga.  App.)  666. 

(13.   —  Parties  entitled  to  allege  error. 

•A  party  eliciting  evidence  to  establish  a  fact 
cannot  avail  himself  of  an  objection  to  evidence 
of  the  adverse  party  establishing  the  same  fact 
—Douglas  Land  Co.  v.  T.  W.  Thayer  Co.  (Va.» 
1101. 

$  14.  — ^  Preanniptiona. 

•Where  the  judge  in  his  charee  informs  the 
jury  what  the  contention  of  the  parties  was,  it 
will,  in  the  absence  of  a  certificate  by  him  to 
the  contrary,  be  presumed  that  his  statement 
was  correct— Wrigntsville  ft  T.  B.  Co.  t.  Qotu- 
to  (Ga.)  769. 


•Point  annotated.    See  syllaboa. 
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•Unless  the  contrary  afflrmBtirely  appears, 
the  certifying,  serving,  and  filing  of  a  bill  of 
exceptions  are  to  be  regarded  as  having  talien 

glace  in  their  proper  order.— Bailey  &  Carney 
tuggy  Co.  V.  Guthrie  (Ga,  App.)  103. 

•Where  the  question  at  issue  is  one  of  fact, 
every  presumption  is  in  favor  of  the  verdict, 
and  the  record  must  affirmatively  show  that  it 
was  contrary  to  law  before  it  can  be  set  aside. 
— Scribner's  Son*  t.  Mutual  Bldg.  Co.  (Ga. 
App.)  240. 

•Presumptions  are  in  favor  of  the  validity  of 
a  verdict,  and  matters  immaterial  and  not  in- 
volved in  the  controversy  may  be  disregarded 
as  surplusage.— Southern  Ry.  Co.  v.  Oliver  & 
Morrow  (Ga.  App.)  244. 

Where  the  judge  entertains  motion  to  rein- 
state a  case  it  affords  a  sufficient  implicit  veri- 
fication of  the  trath  of  the  motion. — Stracban 
&  Co.  v.  Wolf  (Ga.  App.)  492. 

•The  Supreme  Court  not  being  permitted  to 
presume  anything  a^inst  the  correctness  of 
the  lower  court's  ruling,  the  presumption  held 
to  be  on  appeal  that  there  was  nothing  in  a 
bill  of  lading  not  made  a  part  of  the  case  agreed 
inconsistent  with  the  custom  as  to  the  party 
liable  for  wharfage  charges. — Riddick  v.  Dunn 
(N.  C.)  439. 

•Where  the  conrt  clearly  instructs  the  Juiy 
to  disregard  a  paper  referred  to  only  in  argu- 
ment of  counsel,  htld  the  jury  will  be  consid- 
ered to  have  done  so.— Briscoe  v.  Parker  (N.  C.) 
443. 

{IS.   — ^  Dfaeretion  of  loirer  oonrt. 

•Where  the  verdict  la  not  without  support 
in  the  evidence^refusal  of  a  new  trial  will  not 
be  disturbed.— Western  &  A.  R.  Co.  t.  York 
(Ga.)  183. 

•Where  the  evidence  wa«  of  such  a  character 
aa  to  demand  a  verdict,  refusal  to  grant  a  new 
trial  will  not  be  interfered  with. — Hopper  v. 
Wilson  (Ga.)  359. 

Though  failure  to  join  issue  in  a  claim  case 
within  five  minutes  after  the  announcement  of 
ready  by  both  parties,  under  Civ.  Code  189S,  | 
6646,  is  reason  for  dismissing  the  levy,  if  in 
the  exercise  'of  a  sound  discretion  the  judge 
refuses  to  dismiss,  his  ruling  will  not  be  inter- 
fered with.— Hopper  v.  Wilson  (Ga.)  359. 

•Denial  of  a  motion  to  postpone  the  hearing 
of  an  application  for  an  mterlocutory  injunc- 
tion is  in  the  discretion  of  the  court,  and  will 
not  be  disturbed  unless  a  manifest  abuse  of  dis- 
cretion is  shown.— Hicks  v.  Portwood  (Ga.)  837. 

•The  rule  that  the  first  grant  of  a  new  trial 
will  not  be  disturbed  unless  the  verdict  is  de- 
manded by  the  evidence  applies  where  two  suc- 
cessive verdicts  have  been  rendered,  one  for 
plaintiff  and  the  other  for  defendant.— Jordan 
V.  Dooly  (Ga.)  879. 

•The  Court  of  Appeals  will  not  interfere  with 
the  first  grant  of  a  new  trial  under  Civ.  Code 
1895,  I  5585.— BeU  v.  Fobs  Bros.  (Ga.  App.) 
304. 

•The  general  rule  as  to  the  discretion  of  the 
presiding  judge  in  granting  a  first  new  trial 
does  not  prevail  where  such  grant  rests  solely 
on  a  question  of  law. — Dilman  Bros.  v.  Pat- 
terson Produce  &  Provision  Co.  (Ga.  App.) 
365. 

•Though  an  interrogatory  to  a  witness  was 
objectionable  as  leading,  yet  its  allowance  held 
not  reversible  error. — G.  V.  Gress  Co.  v.  Berry 
Bros.  (Ga.  App.)  SHi. 

As  to  those  judgments  rendered  on  formal 
matters  of  procedure,  the  trial  judge  Is  allow- 
ed a  wider  control  as  to  annulment  than  as  to 


judmjents  affecting  the  merits.— Strachan  &  Co. 
V.  Wolf  (Ga.  App.)  492. 

Discretion  of  conrt  in  reinstating  a  case  for 
want  of  prosecution  will  not,  unless  abused,  be 
disturbed.— Strachan  &  Co.  v.  Wolf  (Ga.  App.) 
492. 

•The  admission  of  evidence  of  experiments 
is  in  the  discretion  of  the  trial  court,  and,  un- 
less manifestly  abused,  will  not  be  controlled. — 
De  Loach  Mill  Mfg.  Co.  v.  Tutweiler  Coal, 
Coke  ft  Iron  Co.  (Ga.  App.)  790. 

•Refusal  of  continuance  on  amendment  held 
not  reversible  error,  unless  abuse  of  discretion 
is  shown.— Todd  ▼.  Western  Union  Telegraph 
Co.  (&  G.)  433. 

•The  Code  invests  the  circuit  courts  with 
power  to  order  an  amendment  to  make  a  plead- 
ing more  definite  and  certain  when  the  allega- 
tions of  the  pleading  are  so  indefinite  and  un- 
certain that  the  precise  nature  of  the  charge 
is  not  apparent  and  the  court's  action  will  not 
be  disturbed  except  in  a  case  where  it  clearly 
appears  that  the  appellant  has  been  prejudiced. 
— Bpstin  V.  Berman  (S.  C.)  1013. 

I  16.  —  Qnastioiia  of  f»«t,  Terdlots,  and 
findlaga. 

•Where  no  error  of  law  is  complained  of.  and 
the  evidence  authorized  the  verdict.  It  will  not 
be  disturbed. — Oarman  v.  Watson  &  Co.  (Ga.) 
33. 

Where  the  evidence  was  conflicting,  a  verdict 
supported  thereby  will  not  be  vacated  on  ap- 
peal.—Spence  V.  Morrow  (Ga.)  356. 

•Where  the  evidence  has  been  the  basis  of 
two  verdicts  for  plaintiff,  and  the  second  ver- 
dict is  approved  by  the  trial  jud^e,  and  there  is 
some  slight  evidence  to  support  it,  a  refusnl  of 
a  second  new  trial  will  not  be  disturbed. — Har- 
rison V.  Harrison  (Ga.)  831. 

•Where  no  error  of  law  is  disclosed  and  the 
trial  court  has  approved  the  verdict,  the  judg- 
ment will  stand  affirmed. — Stricklin  &  Co.  t. 
Crawley  (Ga.  App.)  215. 

•By  constitutional  amendment  creating  the 
Court  of  Appeals,  it  has  no  jurisdiction  to  con- 
sider error  of  fact.— Stricklin  St  Co.  v.  Crawley 
(Ga.  App.)  215. 

•A  verdict  approved  by  the  trial  judge  will 
not  be  disturbed  as  contrary  to  the  evidence, 
unless  totally  unsupported  thereby. — Hastings 
ft  Co.  V.  Christopher  (Ga.  App.)  216. 

The  Conrt  of  Appeals,  by  the  express  terms 
of  its  creation,  is  without  jurisdiction  to  con- 
sider an  assignment  of  error  addressed  solely 
to  a  verdict  on  issuable  facts.- Hastings  &  Co. 
V.  Christopher  (Ga.  App.)  216. 

•Where  sufficient  evidence  is  submitted  to 
raise  issue  as  to  the  material  contention  of  par- 
ties, or  to  create  a  doubt  as  to  the  veracity  of 
any  witness,  the  settlement  of  such  issue  is 
exclusively  for  the  jury. — Hastings  &  Co.  v. 
Christopher  (Ga.  App.)  216. 

A  verdict  without  any  support  in  the  evidence 
is  contrary  to  law.— Hastings  ft  Co.  ▼.  Chris- 
topher (Ga.  App.)  216. 

A  verdict  will  not  be  disturbed  when  sup- 
ported by  the  evidence,  and  no  error  of  law 
appears. — Charles  v.  Brooker   (Ga.   App.)   218. 

•A  verdict  on  conflicting  evidence  will  not  be 
disturbed. — Crankshaw  v.  Schweizer  Mfg.  Co. 
(Ga.  App.)  222;  Daughtry  v.  Savannah  ft  8. 
Ry.  Co.  (Ga.  App.)  230. 

•Where  verdict  on  disputed  issues  of  fact  has 
l>pen  approved  by  the  trial  judge,  the  judgment 
will  not  be  disturbed,  unless  sncli  error  has  been 
committed  as  that,  it  a  new  trial  be  granted, 
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the  result  would  probably  be  different. — Daueb- 
trj  ▼.  Savannah  &  8.  By.  Co.  (Oa.  App.)  23a 

♦Where  a  judge  after  evidence  in  bail  trover 
proceedinga  finds  that  applicant  is  entitled  to 
discharge  under  Civ.  Code  1895,  {  4608,  and 
there  is  some  evidence  to  Eupport  the  finding,  it 
will  not  be  set  aside  unless  the  discretion  of 
the  judge  Is  abuaed.— Everett,  Ridley  &  Co.  v. 
Holoomb   (Ga.  App.)  287. 

♦A  verdict  supported  by  the  evidence  and  ap- 
proved by  the  trial  court  will  not  be  disturbed. 
— Dalton  Grocery  Co.  v.  Tyaon  &  Vicliers  (Ga. 
App.)  814. 

'Where  the  evidence  as  to  aegligence  in  an 

action  for  killing  stock  is  in  material  conflict, 
the  finding  of  the  jury  is  conclusive. — Western 
&  A.  R.  Co.  V.  Clark  (Oa.  App.)  510. 

*Where  there  is  no  error  of  law,  the  Court 
of  Appeals  has  no  authority  to  disturb  a  verdict 
supported  by  the  evidence.— Atlantic  &  B.  Ry. 
Co.  V.   Smith  (Ga.  App.)  542. 

*In  a  court  for  the  correction  of  errors  of 
law,  the  verdict  is  conclusive  as  to  issues  of 
fact  properly  submitted. — Oarrick  v.  Jones  (Oa. 
App.)  543. 

*  Where  the  errors  of  law  complained  of  do 
not  affect  the  merits,  and  the  verdict  is  sup- 
ported by  the  evidence,  the  appellate  court  will 
not  interfere.— Moseley  v.  IMnkins  (Oa.  App.) 
777. 

*Where  there  is  any  evidence  to  go  to  the 
jury,  and  no  error  of  law  appears  in  the  con- 
duct of  the  case,  the  judgment  below  must  be 
affirmed.— Strickland  v.  X.  U.  Perkins  &  0>. 
(N.  C.)  792. 

*The  refusal  of  the  trial  court  to  set  aside  a 
verdict  as  excessive  is  not  reviewable. — Boney 
V.  Atlantic  ft  N.  O.  R.  Co.  (N.  O.)  1082. 

'Where  the  evidence  was  conflicting  as  to  the 
efforts  of  a  messenger  boy  to  find  the  addressee 
of  a  telegram,  a  judgment  finding  negligence  will 
not  be  disturbed. — Smith  v.  Western  Union 
Telegraph  Co.  (S.  C.)  6. 

The  Supreme  Court  will  reverse  where  evi- 
dence admits  of  no  other  inference  than  that 
plaintiff's  negligence  contributed  to  his  injury 
as  a  matter  of  law. — Lyon  v.  Charleston  &  W. 
O.  Ry.  (S.  C.)  12, 

The  refusal  of  new  trial  claimed  on  the  ground 
of  the  verdict  being  against  the  weight  of  evi- 
dence held  not  reviewable,  there  beifig  evidence 
to  go  to  the  jury. — Bussey  v.  Charleston  &  W. 
C.  By.  Co.  (S.  C.)  1016. 

1 17.  -^—  Harmless  error. 

*The  presumption  in  favor  of  the  authority 
of  the  treasurer  of  a  corporation  to  execute  a 
chattel  mortgage  held  rebuttable,  but,  where 
there  was  no  evidence  impeaching  snch  pre- 
sumptive authority,  the  admission  of  other  evi- 
dence tending  to  establish  the  authority,  if  er- 
ror, was  harmless. — Nelson  v.  Spence  (Ga.) 
697. 

It  is  not  cause  for  a  new  trial  that  the  court 
excluded  question  on  cross-examination,  when 
answer  miist  have  been  irrelevant.— Brunswick 
&  B.  B.  Co.  V.  Hoodenpyle  (Ga.)  705. 

♦Though  in  an  action  on  a  contract,  defend- 
ant was  erroneously  permitted  to  be  asked  if 
he  knew  that  certain  physical  laws  were  in- 
volved by  which  one  glass  could  not  be  made 
to  work  as  easily  as  two,  yet  such  error  was 
not  reversible.— Crankshaw  v.  Schweizer  Mfg. 
Co.  (Oa.  App.)  222. 

♦Though  testimony  was  erroneously  admitted, 
judgment  will  not  be  reversed  where  similar 
testimony  was  previously  introduced  during  the 
trial,  without  objection.— Daughtry  v.  Savannah 
k  S.  By.  Co.  (Oa.  App.)  230. 


*A  judgment  will  not  be  reversed  for  an  im- 
material and  harmless  error.— Sonthem  By.  Co. 
V.  Oliver  &  Morrow  (Oa.  App.)  244. 

♦A  judgment  will  not  be  reversed  for  an  error 
not  manifestly   prejudicial   to  the   party  oom- 

Slaininc  thereof.— Southern  By.  Go.  v.  Oliver  & 
[orrow  (Oa.  App.)  244. 

♦Where  the  verdict  is  necessarily  correct  not- 
withstanding erroneous  instmcttons,  a  new  trial 
will  not  be  granted.— Clark  &  Wilcox  t.  Em- 
pire Mercantile  Co.  (Oa.  App.)  36a 

♦The  jnry  having  retamed  a  verdict  for  plain- 
tlfl  without  naming  an  amount  an  instruction 
as  to  the  amount  aiereof  held  harmless. — Sch<K 
field  ▼.  Little  (Oa.  App.)  666. 

♦A  charge  that  defendant  admitted  a  certain 
liability  does  not  require  a  new  trial  where  it 
w&s  agreed  by  counsel  that  defendant  did  make 
the  admission  as  stated.— Schofield  v.  Little  (Ga. 
App.)  666. 

♦A  verdict  will  not  be  set  aside  for  an  error 
in  the  admission  of  evidence  if  the  same  resnlt 
would  have  been  reached  had  such  evidence  beoi 
excluded.— Central  of  Georgia  By.  Co.  v.  Au- 
gusta Brokerage  Co.  (Ga.  App.)  904. 

♦In  an  action  for  injuries  to  a  servant,  de- 
fendant held  not  prejudiced  by  evidence  that 
plaintiff  had  been  promised  promotion. — Daniel 
V.  Atlantic  Coast  Line  B.  Co.  (N.  C)  001. 

♦Where  a  nonsuit  should  have  been  entered, 
exceptions  to  the  instructions  and  to  the  re- 
fusal to  give  requested  instructions  will  not  be 
considered  on  appeal. — Smith  v.  Norfolk  &  S. 
B.  Co.  (N.  C.)  m 

♦A  charge  !n  an  action  against  a  carrier  for 
lost  baggage,  that  plaintiff  could  not  recover, 
held  harmless  error. — Brick  t.  Atlantic  Coast 
Line  B.  Co.  (N.  C.)  1073. 

♦Admission  of  evidence  held  harmless  in  view 
of  other  undisputed  evidence. — Charles  v.  At- 
lantic Coast  Line  B.  Co.  (S.  O.)  927;  Maaursky 
V.   Same   (S.  C.)  931. 

A  correct  abstract  proposition  held  not  prej- 
udicial where  it  could  not  have  misled  the  jnry. 
— Langston  v.  Cothran  (S,  C.)  966. 

Any  error  in  holding  a  refused  charge,  the 
substance  of  which  had  been  given  in  the  court's 
charge,  to  be  on  the  facts,  held  harmleaa. — Bus- 
sey V.  Charleston  &  W.  C.  By.  Co.  (S.  C.)  1015. 

♦Where,  in  an  action  on  a  fire  policy,  th«e 
was  an  issue  whether  a  cash  book  had  been  de- 
livered to  the  insurer,  as  required  by  the  policy, 
an  instruction  h^d  not  prejudicial  to  the  insur- 
er.—McMillan  V.  Insurance  Co.  of  North  Am«- 
ica  (S.  C.)  1020,  1135. 

♦In  a  suit  involving  the  location  of  a  boandaiy 
line,  an  exception  to  evidence  held  not  available 
in  view  of  the  admission  of  other  evidence  witii- 
out  objection.— Douglas  Land  Co.  v.  T.  W. 
Thayer  Co.  (Va.)  1101. 

*In  a  suit  involving  the  location  of  a  bonndary. 
the  admission  of  certain  testimony  held  not  prej- 
udicial in  view  of  other  evidence.— Douglas  Land 
Co.  V.  T.  W.  Thayer  Co,  (Va.)  1101. 

{ 18.  —  ZSrror     walred     in     appellate 
eonrt. 

♦Where  only  the  general  grounds  of  a  motion 
for  new  trial  were  argued  in  the  brief,  the  spe- 
cial assignments  of  error  not  referred  to  will  be 
treated  as  abandoned.— Georgia  Railroad  & 
Banking  Co.  v.  Heard  (Ga.)  26. 

♦Where  the  evidence  in  a  justice  court  author- 
ized the  verdict,  and  it  was  approved  by  the 
superior  court  on  certiorari,  it  will  not  be  dis- 
turbed.-—J.  F.  Bailey  Co.  v.  West  Lumber  Co. 
(Ga.   App.)   120. 
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*EzceptIoiia  not  ingisted  on  in  the  argument 
or  covered  by  the  brief  will  be  presumed  waived. 
— Diclis  V.  State  (Oa.  App.)  333. 

i  19.  Determlnatloii    and    dispoaltloa   of 


Under  tlie  Constitation,  cases  brousht  to 
the  Sapreme  Court  must  be  beard  at  the  first 
term  and  decided  hy  the  end  of  the  term  fol- 
lowing.—Temple  Baptist  Church  t.  Georgia 
Terminal  Co.  (Oa.)  167. 

*Where  the  court  improperly  sustains  a  reo> 
tion  to  dismiss  for  want  of  equity  in  vacation, 
the  judgment  will  be  reversed,  with  directions 
that  the  order  of  dismissal  be  entered  in  term 
time.— Ivey  v.  City  of  Rome  (Ga.)  852. 

Where  a  petition  was  not  amendable  and  the 
suit  was  a  nullity,  the  court  should  not  have 
dismissed  the  same  in  vacation  before  the  re- 
turn term,  and  the  judgment  will  be  reversed, 
with  directions  to  make  the  entry  of  dismissal 
in  term. — Town  ol  EJast  Rome  v.  City  of  Rome 
(Ga.)  854. 

*Where  a  verdict  rendered  September  18, 
1906,  for  property  converted  April  14,  1902. 
awarded  interest  for  4%  years,  a  new  trial  will 
be  ordered,  unless  the  excess  of  interest  be  re- 
mitted.—Gordele  Sash,  Door  &  Lumber  Co.  t. 
WUson  Lumber  Co.  (Oa.)  860. 

One  sniwrior  court  jud^  liaving  no  power  to 
issue  a  mandamus  against  another  superior 
court  judge  to  compel  the  discharge  of  an  of- 
ficial function,  the  Supreme  Court  will  not  in- 
quire into  the  merits,  but  will  affirm  a  judgment 
refusing  a  mandamus  al)8olute. — Shreve  v.  Pen- 
dleton TOa.)  880. 

*Where  a  case  is  for  decision  by  a  full  l>ench, 
and  the  justices  are  equally  divided  in  opinion, 
the  jud^ent  will  be  afSrmed  by  operation  of 
the  law.— Russell  v.  Equitable  Loan  &  Security 
Co.  (Ga.)  881. 

Where  the  Court  of  Appeals  sustains  an  ac- 
tion only  so  far  as  it  sounds  in  contract,  under 
the  powers  conferred  on  the  court  by  Civ.  Code 
189a,  {  5^8,  It  may  on  remand  direct  the  trial 
judge  to  require  plaintiff  to  strilce  from  his 
petition  allegations  germane  only  to  an  action 
of  tort.— Askew  ft  Co.  v.  Southern  Ry.  Co.  (Oa. 
App.)  242. 

Where,  when  the  case  was  called,  there  was 
no  appearance  of  plaintiff  in  error,  and  defend- 
ant in  error  asked  for  an  affirmance  and  dam- 
ages for  delay,  under  Civ.  Code  1895,  f  6694, 
and  there  was  no  merit  in  the  exceptions,  the 
judgment  will  be  affirmed  with  damages. — Bater 
V.  Bater  (Oa.  App.)  312. 

Where  a  court  has  no  jurisdiction  of  the  sul>- 

ject-matter,    its    judgment    will    be    reversed, 

though  the  point  may  not  have  been  raised  in 

the  lower  court. — Western  Union  Telegraph  Co. 

•  V.  Cooper  (Ga.  App.)  517. 

*The  decision  of  the  Supreme  Court  on  a  writ 
of  error  is  the  final  law  of  the  case  on  a  subse- 
quent trial.— Central  of  Georgia  Ry.  Co.  v. 
Augusta  Brokerage  Co.  (Ga.  App.)  904. 

Judgment  based  on  24  St.  at  Large,  p.  1,  mak- 
ing a  carrier  liable  for  injuries  to  ireight  on 
line  of  another  carrier,  wiii  t>e  reversed;  such 
act  having  been  held  a  violation  of  the  inter- 
state commerce  clause  of  the  federal  Constitu- 
tioii<— Lewis  V.  Atlantic  Coast  Line  R.  Co.  (S. 
C.)  989. 

'Questions  of  law  dettfmined  by  the  Supreme 
Court  on  apneal  are  the  law  of  the  case  on  any 
suosequent  trials.— Forrest  v.  McBee  (S.  C!) 
955. 

*On  reversing  a  decree  for  insufficiency  of  the 
bill,  where  a  good  case  is  disclosed  by  the  evi- 
dence, this  coitft  will  remand  the  cause  with 


leave  to  the  plalndtt  to  amend  his  bill.— Tooth- 
man  T.  Courtney  (W.  Va.>  918. 

APPEARANCE. 

Defendant  not  having  made  a  special  appear- 
ance before  a  justice,  held  he  could  not  after 
judgment  there  enter  such  an  appearance  by  his 
appeal  to  the  superior  court. — Allen-Fleming  Co. 
V.'  Southern  Ry.  Co.  (N.  O.)  798. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  U  4,  8-12. 

APPLICATION. 

Of  assets  in  general,  see  "Marshaling  Assets 

and  Securities." 
Of  assets  of  partnership,   see   "Partnership," 

8  2. 

APPOINTMENT. 

Of  guardian,  see  "Guardian  and  Ward,"  {  1. 
Of  poorhouss  superintendent,   see  "Paupers," 

Of  public  officers,  see  "Officers."  {  1. 

APPRAISAL . 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," {  8. 

ARBITRATION  AND  AWARD. 

See  "Reference," 

(    1.    Snltmissioa. 

'Statutes  regulating  arbitration  and  authoris- 
ing the  entry  of  judgment  on  the  award  itself 
are  remedial,  and  should  be  iilierally  construed. 
—Bishop  V.  Valley  Falls  Mfg.  Co.  (S.  C.)  939 ; 
Nolen  V.  Same,  la. 

'Under  the  statute,  an  agreement  for  arbitra- 
tion is  complete  when  one  party  to  a  dispute 
proposes  arbitration  and  the  other  i>arty  as- 
sents to  it,  and  each  party  enters  into  bond  in 
double  the  amount  involved  to  faithfully  abide 
the  result— Bishop  v.  Valley  Falls  Mfg.  Co. 
(S.  C.)  939 ;    Nolen  v.  Same,  Id. 

An  agreement  to  arbitrate  held  not  revoked 
by  the  service  of  a  certain  notice.— Bishop  v. 
VaUey  Falls  Mfg.  Co.  (8.  C.)  989;  Nolen  v. 
Same,  Id. 

In  the  alisence  of  express  stipulations,  the  pre- 
sumption is  in  favor  of  an  agreement  for  a 
statutory  rather  than  of  a  common-law  arbitra- 
tion.—Bishop  V.  Valley  Falls  Mfg.  Co.  (S.  C.) 
939;    Nolen  v.  Same,  Id. 

The  selection  of  arbitrators  is  no  part  of  the 
agreement  for  arbitration  required  by  the  stat- 
ute, and  the  fact  tliat  the  parties  agree  on  the 
arbitrators,  instead  of  requiring  them  to  be 
selected  in  the  manner  indicated  in  the  statute. 
does  not  preclude  the  arbitration  from  t>eing  re- 
ferred to  the  statute.— Bishop  v.  Valley  Falls 
Mfg.  Co.  (S.  C.)  939;   Nolen  v.  Same,  Id. 

An  agreement  for  arbitration  construed,  and 
held  to  be  a  statutory  one.— Bishop  v.  Valley 
Falls  Mfg.  Co.  (S.  C.)  939;   Nolen  v.  Same,  Id. 

{   2.    Award. 

An  unsworn  verbal  report  made  to  the  court 
by  third  persons  selected  by  the  parties,  pend- 
ing litigation,  cannot  be  made  the  judgment  of 
the  court,  where  there  was  no  order  of  court 
referring  the  case  to  the  third  persons,  and  the 
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report  wag  simply  their  opinion,  formed  with- 
out hearing  evidence.— Hardy  v.  Hardy  (Ga. 
App.)  779. 

ARGUMENT  OF  COUNSEL 

In  dvU  actions,  see  "Trial,"  {  3. 

ARREST. 

See  "Bail." 

Competency  of  «vidence  obtained  from  person 

under    illegal    arrest,    see    "Criminal   Law," 

8  8. 

$    1.    In  oItU  aotlon*. 

While  the  proviaiona  of  the  Code,  in  relation 
to  bail  trover  (Civ.  Code  1895,  fi  4604,  4608), 
contemplate  imprisonment,  defendant  may  peti- 
tion to  be  released  from  any  detention  by  a 
sheriff  by  virtue  of  proper  bail  process. — Ever- 
ett, Ridley  &  Co.  v.  Holcomb  (Ga.  App.)  287. 

In  proceedings  to  be  released  in  bail  trover, 
a  traverse  to  the  sheriff's  return  not  submitted 
until  after  pleading  to  the  merits  is  too  late, 
under  Civ.  Code  1895,  i  4988.— Everett,  Ridley 
&  Co.  V.  Holcomb  (Ga.  App.)  287. 

i   2.    Oa  orlmlnal  ehargea. 

•No  officer  has  authority  without  a  warrant 
to  arrest  another  and  search  bis  person  to 
ascertain  whether  he  is  violating  the  law  pro- 
hibiting carrying  concealed  weapons. — Hughes  v. 
State  (Ga.  App.)  390;  Stewart  v.  Same  (Ga. 
App.)  395. 

•Cases  defined  in  which  arrest  may  be  made 
without  a  warrant. — Hughes  v.  State  (Ga.  App.) 
390;   Stewart  v.  Same  ((Ja.  App.)  395. 

•Where  defendant  appeared  voluntarily  and 
was  allowed  to  go  on  bis  personal  recognizance, 
such  appearance  was  tantamount  to  an  arrest, 
and  satisfied  an  outstanding  warrant  which  was 
insufficient  to  sustain  a  rearrest. — Sherman  v. 
State  (Ga.  App.)  1122. 

•To  anthorize  a  rearrest  for  the  same  offense 
when  defendant  was  at  large  on  bis  own  recog- 
nizance, a  forfeiture  must  be  declared  and  an- 
other warrant  issued. — Sherman  v.  State  (Ga. 
App.)  1122. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecntions,  see  "Criminal  Iiaw," 
I  26. 

ARSON. 

Where  nothing  appears  but  the  burning,  the 
law  presumes  that  the  fire  was  the  result  of 
accident,  and  the  burden  is  on  the  state  to  prove 
beyond  a  reasonable  doubt  a  criminal  design.—- 
Ragland  v.  State  (Ga.  App.)  689. 

Where  the  circumstances  do  not  even  tend  to 
show  that  the  fire  was  a  felonious  one,  a  verdict 
of  guilty  will  be  set  aside.— Ragland  v.  State 
(Oa.  App.)  689. 

ASSAULT  AND  BATTERY. 

Assault  with   intent  to  kill,   see  "Homicide," 
il  3,  6. 

§    1.    Criminal  responsibility. 

•Abusive  language  is  no  defense  to  a  battery 
so  severe  as  to  cause  unconsciousness, — Sutton 
V.  State  (Ga.  App.)  1108. 

•The  aggressor  in  the  use  of  opprobrious 
words  cannot  set  up  as  a  defense  to  a  violent 
battery  with  a  pistol  the  use  of  similar  words 
provoked  by  his  own  language. — Sutton  v.  State 
(Ga.  App.)  110& 


and   Se- 


9. 


Evidence  held  to  sustain  a  prosecution  for  as- 
sault and  battery.— Sutton  t.  State  (Ga.  App.) 
1108. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 

use,  see  "Eminent  Domain,"  S  3. 
Of  damages,  see  "Damage^"  §  3. 
Of  tax,  see  "Taxation,"  |  4 

ASSETS. 

Marshaling,  see  "Marshaling  Assets 

curitiesT*  '  ^    . , 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," §  1.  ..   .  „ 
Of  partnership,  see  "Partnership,"  I  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  ft  8,  6,  7,  12,  16.  18; 
"Criminal  Law,"  fl  31,  38. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 

Trantfert  of  pariiovlar  gpeciei  of  propertf, 

nghti,   or  imtrumentt. 

See  "Bills  and  Notes,"  {  4;  "Judgment,"  I  10: 

"Mortgages,"  {  3. 
Admeasurement   or  assignment   of   dower,   see 

"Dower,"  |  2.  _ 

Corporate  shares,   see   "CorporatioM,"    »   ~ 
Insurance  policy,  see  "Insurance, '  SJ  A  8 
Lease,  see  "Landlord  and  Tenant,     f   1. 

§    1.    Beqnlaltes  and  Talldlty. 

An  entry  on  a  conditional  contract  of  sale 
held  neither  a  transfer  nor  an  indorsement- 
Andrews  V.  John  Church  Co.  (Ga,  App.)  130. 

i  8.    Aetlons.  ^,^, 

•The  title  of  a  holder  of  a  conditional  con- 
tract of  sale,  transferred  in  writing,  cannot  be 
inquired  into,  unless  the  inquiry  would  MOtect 
the  defendant— Andrews  v.  John  Church  Co. 
(Ga.  App.)  130. 

•An  action  cannot  be  maintained  in  his  own 
name  by  one  who,  having  bought  the  business 
of  another,  fills  an  order  sold  by  the  latter  to 
a  third  person.— Durant  Lumber  Co.  v.  Sinclair 
Lumber  Co.  (Ga.  App.)  486. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  I  8. 

ASSOCIATIONS. 

See  "Beneficial  Associations." 

ASSUMPSIT,  ACTION  OF. 

See  "Money  Received." 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Servant," 
58. 

ATTACHMENT. 

See  "Execution";  "Garnishment." 
Effect  of  proceedings  in  bankruptcy,  aee  "Bank- 
ruptcy,''^ *  ^ 


i  3. 
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Exemptions,  see  "Exemptions." 

Jurisdiction  of  justice's  court,  see  "Justices  of 

the  Peace,"  i  1. 
Of  goods  conditionall7  sold,  see  "Sales,"  |  9. 

!   1.    Nature  and  KTonads. 

*In  attachment  evidence  held  to  sustain  claim 
of  third  persons  to  the  property  levied  on. — 
Taylor  v.   Folds  (Ga.  App.)  083. 

i  2.     ProoeedinKs  to  proovr«. 

•An  affidavit  in  attachment,  under  Code  Civ. 
Proc.  1902,  g  248,  held  to  state  the  same  cause 
of  artion  as  that  set  forth  in  an  unverified  com- 
plaint—Fleming V.  Byrd  (S.  C.)  065. 

t  S.    Levy,    lien,    aad    onstody  and   dis- 
position of  property. 

•Some  overt  act  of  constructive  seizure  by 
the  levying  officer  is  essential  to  a  levy  of  an 
attachment  on  real  estate.— Groover,  Conoly  & 
Davis  V.  Melton  (Ga.  App.)  488. 

i   4.    Quashing,  Taoattng,  dlasolntlon,  or 
abandonment. 

Where  a  motion  is  made  to  dissolve  an  at- 
tachment because  the  cause  of  action  alleged  in 
the  complaint  is  not  the  same  as  tliat  set  forth 
in  the  affidavit,  the  complaint  may  be  considered 
with  the  affidavit  though  not  verified  or  made 
a  part  thereof.— Fleming  v.  Byrd  (8.  O.)  965. 

i   5.    Claims  by  tUrd  persons. 

Though  failure  to  join  issue  in  a  claim  case 
within  five  minutes  after  the  announcement  of 
ready  by  both  parties,  under  Civ.  Code  1895,  { 
5046,  is  reason  for  dismissing  the  levy,  if  in 
the  exercise  of  a  sound  discretion  the  judge 
refuses  to  dismiss,  his  ruling  will  not  be  inter- 
fered with.— Hopper  v.  Wilson  (Qa.)  359. 

ATTENDANCE. 

Of  witness,  see  "Witnesses,"  |  1. 

ATTORNEY  AND  CLIENT. 

Argnment  and  conduct  of  connsel  at  trial  in 

civil  actions,  see  "Trial,"  |  8. 
Attorney's  fees  in  action  on  note,  see  "Bills 

and  Notes,"  {  6. 
Attorney's  fees  in  suit  for  breach  of  covenant, 

see  "Covenants,"  g  3. 
Attorneys  in  fact  see  "Principal  and  Agent." 
Confidential  communications,  see  "Witnesses," 

S2. 
Insurance  commissioner  as  attorney  for  foreign 

insurance  company,  see  "Insurance,"  g  9. 

§    1.    Compensation    and    lien    of   attor- 
ney. 

Evidence  held  to  authorize  a  holding  as  a 
matter  of  law  that  no  attorney's  fees  were 
due.— Walker  v.  O'Neill  Mfg.  Co.  (Ga.)  476. 

AUDITORS. 

See  "Reference,"  I  2. 

AUTHORITY. 

•Of  agent  see  "Principal  and  Agent"  §8  2,  8. 
Of  brolcer,  see  "Brokers,"  {  1. 
Of  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  |  1. 


AUTOMOBILES. 

ITae  of  pnUic  highway  see  "Highways," 

AWARD. 

"Arbitration  and  Award,"  g  2. 

•Point  aa 


BAGGAGE. 

Of  passenger,  see  "Carriers,"  I  13. 

BAIL 

Review  of  questions  of  fact  and  findings  In 
bail  trover  proceedings,  see  "Appeal  and  Er- 
ror," g  16. 

g   1.    la  crlmlikal  proseentlons. 

A  proceeding  by  scire  facias  to  forfeit  a  crim- 
inal recognizance  is  a  civil  case,  and  the  rule 
nisi  and  scire  facias  ma^  be  disposed  of  by  a 
judgment  of  dismissal  with  judgment  for  costs 
only,  without  invalidating  the  appearance  bond 
or  relieving  the  sureties.— Perkins  v.  Terrell 
(Ga.  App.)  138. 

On  a  proceeding  to  forfeit  a  recognizance,  a 
dismissal  of  the  rul6  nisi  or  a  discharge  there- 
from will  not  prevent  a  subsequent  forfeiture 
of  the  bond,  where  the  sureties  have  neither 
surrendered  their  principal  nor  paid  the  costs. — 
Perkins  v.  Terrell  (Ga.  App.)  133. 

•Under  Pen.  Code  189S,  g  935,  producing  the 

grincipal  in  court  is  not  all  that  is  required; 
ut  the  attention  of  the  court  must  be  called  to 
her  presence  and  the  intent  to  surrender. — Per- 
kins V.  Terrell  (Ga.  App.)  133. 

•The  highest  evidence  of  the  surrender  of  a 
principal  discharged  on  bail  is  an  exoneretur 
entered  on  the  minutes.— Perkins  v.  Terrell  (Ga. 
App.)  133. 

BAILIFFS. 

For  grand  jury,  see  "Grand  Jury." 

BAILMENT. 

See  "Banks  and  Banking."  g  8;  "Carriers," 
fg  a-7. 

•Where  a  check  is  deposited  in  aid  of  a 
bond,  the  transaction  is  a  bailment  and  the 
application  of  a  check  to  any  other  purpose  held 
a  conversion  on  the  part  of  the  bailee. — Haines 
v.  Chappell  (Ga.  App.)  220. 

•The  bailee  is  required  not  only  to  use  the 
property  for  the  special  object  for  which  he 
was  intrusted  with  it,  but  to  act  in  good  faith 
where  the  interests  of  his  principal  are  con- 
cerned.—Haines  V.  Chappell  (Ga.  App.)  220. 

Bailment  requires  on  the  part  of  the  bailee  the 
utmost  good  faith  as  to  every  matter  wherein 
the  interest  of  the  bailor  may  be  affected. — Mor- 
ris Storage  &  Transfer  Co.  v.  Wilkes  (Ga.  App.) 
232. 

•A  bailee  for  hire  held  bomad  to  the  same  dili- 
gence in  the  preservation  of  the  bailor's  prop- 
erty as  in  the  preservation  of  his  own. — Moms 
Storage  &  Transfer  Co.  v.  Wilkes  (Ga.  App.) 
232. 

When  property  in  the  custody  of  a  bailee  for 
hire  is  demanded  by  a  third  person  under  color 
of  process,  it  is  bailee's  duty  to  ascertain  wheth- 
er the  process  is  such  as  required  him  to  sur- 
render, and,  if  the  proceeding  is  illegal  or  void, 
he  must  refuse  to  surrender  the  property. — Mor- 
ris Storage  &  Transfer  Co.  v.  Wilkes  (Ga.  App.1 
232. 

*A  bailee  is  not  liable  for  property  destroyed 
in  its  possession  by  fire.  If  free  from  fault— 
I  2.       Whitlock  V.  Auburn  Lumber  Cto.  (N.  C.)  909. 

"Bailment"  defined. — ^Armour  &  Co.  v.  Ross 
(S.  C.)  941,  1135. 

An  agreement  held  to  create  bailment  within 
Civ.  Code  1902,  g  2655,  and  moat  be  recorded 

otated.   See  sjrllaliwi. 
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to  be  valid  against  subsequent  purchasers.— 
Armour  &  Ck).  v.  Ross  (S.  C.)  Oil,  1135. 

Civ.  Code  1902,  f  2655,  relating  to  agreements 
between  bailor  and  bailee,  held  not  to  apply  to 
simple  or  unsecured  creditors,  notwithstanding 
section  2456,  as  amended  in  1898.  22  Stat,  at 
Lnrge,  746.— Armour  &  Co.  v.  Ross  (8.  C.)  941, 

A  claim  Xeld  not  such  a  claim  as  could  make 
one  a  purchaser  for  value  within  Civ.  Code 
1902,  8  2655,  declaring  that  unrecorded  agree- 
ments shall  be  void  as  against  subsequent  por- 
chasers.— Armour  &  Co.  v.  Ross  (8.  C.)  941, 
1136. 

BANKRUPTCY. 

Judicial  notice  ot   proceedings   in,   see  "Evi- 
dence," I  1. 

S    1.   Comatltiitlaiial   aad  statutory  pro- 
▼ialona. 

•Where  in  a  suit  to  foreclose  a  mortgage  there 
is  an  incidental  prayer  for  relief  appropriate  to 
insolvency,  a  receiver's  possession  of  tne  prop- 
erty mortfcaged  will  not  be  affected  by  a  sub- 
sequent adjudication  in  bankruptcy.— Nelson  v. 
Spence  (Oa.)  697. 

(   2.    Petition,     adJudieatioB,     warrant, 
and  onatody  of  property. 

*A  corporation  is  not  dissolved  by  an  adjudi- 
cation in  bankruptcy.— National  Surety  Co.  v. 
Medlock  (Oa.  App.)  1181. 

{   3.    Assignment,     admlnlatration,     and 
distribution  of  bankrupt's  estate. 

*The  lien  of  a  judgment  obtainM  more  than 
four  months  before  in  petition  in  bankruptcy  is 
superior  to  the  adjudication  in  bankruptcy. — 
Kaminsky  v.  Horrigan  (Oa.  App.)  497. 

•Property  disclosed  on  a  garnishment  in  a 
suit  for  libel  or  the  liability  on  a  dissolving  bond 
held  not  affected  by  the  bankruptcy  of  tne  de- 
fendant more  than  four  months  after  garnish- 
ment—National Surety  Co.  v.  Medlock  (Oa. 
App.)  1131. 

Trustees  in  bankruptcy  held  entitled  to  an  ac- 
counting from  a  creditor  holding  two  securities 
for  his  debt  who  has  failed  to  realize  enough 
on  one  of  them  to  discharge  the  liability.— Smith 
v.  Godwin  (N.  C.)  1089. 

•Trustees  in  bankruptcy  held  to  become  vested 
with  the  title  to  the  property  of  the  bankrupt, 
subject  to  all  the  rights  and  equities  existing  in 
favor  of  third  persons  against  him.— Smith  T. 
Oodwin  (N.  C.)  1089. 

f  4.    Blclita,  remedies,  and  diseharge  of 
banlonpt. 

A  plea  in  a  state  court  setting  up  bank- 
ruptcy proceedings  and  asking  for  a  stay  must, 
under  Bankr.  Act  July  1,  1898,  |  11,  c.  641.  30 
Stot.  549  [U.  8.  Comp.  St.  1901.  p.  3426].  show 
that  the  debt  is  one  from  whicn  a  discharge 
will  be  a  release,  and  that  an  application  for  a 
discharge  has  been  made,  or  that  the  time  for 
such  application  has  not  elapsed. — Johnson  v. 
Waxelbaum  Ck>.  (Oa.  App.)  66. 

A  suit  in  a  state  court  will  not  be  stayed 
on  the  application  of  a  co-debtor  with  the  de- 
fendant bankrupt,  against  whom  no  bankruptcy 
proceedings  are  pending.— Johnson  v.  Waxel- 
baum Co.  (Oa.  App.)  56. 


Where  a  contractor  is  discharged  in  bankrupt- 
cy prior  to  a  judgment  creating  a  lien  for  ma- 
terial furnished,  the  lien  cannot  thereafter  be 
foreclosed  against  the  property  of  the  owner. — 
Philip  Carey  Mfg.  Co.  v.  Viaduct  Place  (Oa. 
App.)  274. 

•Point 


•Liability  of  a  bankrupt  for  libel  is  not  ter- 
minated by  his  discharge.  National  Surety  Co. 
V.  Medlock  (Oa.  App.)  1131. 

•Where  defendant  in  an  action  for  libel  gave 
a  bond  to  discharge  a  garnishment,  and  tfioe- 
af  ter  became  a  bankrupt,  the  bankruptcy  did  not 
discharge  the  surety  on  the  dissolving  bonX— 
National  Surety  O).  v.  Medlock  (Ga.  App.)  1131. 

BANKS  AND  BANKING. 

I   1.    Control  and  regulation  in  KenenL 

Under  Act  Dec  16,  1902,  p.  20,  {  2.  par.  J. 
providing  that  the  specific  tax  of  $10,  for  ea<-h 
of  the  iiBcal  years  of  1903  and  1904,  shall  t* 
levied  on  the  presidents  of  certain  corporations, 
including  brinks,  held  that,  where  the  same  per- 
son is  president  of  two  or  more  banks,  a  tax 
of  |10  may  be  collected  from  him  for  each  bank 
for  which  he  was  president.  Witbam  v.  Stew- 
art (Oa.)  463. 

I  8.    Banking  eorporstiona  mmA  aaaocia- 
tiona. 

•Where  a  bank,  though  insolvent,  is  still  eoa- 
dncting  ita  business,  and  pays  a  check  of  a  de- 
positor who  has  no  notice  of  the  insolvency,  the 
•ment    is   good. — McGregor   t.    Battle    (Ga.) 


gayn 


•Where  the  depositor  of  an  insolvent  bank 
is  paid,  with  knowledge  that  the  bank  is  in- 
solvent, he  is  liable  for  the  difference  between 
the  amount  so  received  and  his  share  of  the 
assets  of  the  bank. — McGregor  v.  Battle  (Ga.> 
28. 

f  3.     Functions  and  dealings. 

•A  general  deposit  of  money  in  a  bank  creatn 
the  relation  of  debtor  and  creditor. — McGregor 
v.  Battle  (Oa.)  28L 

A.  bank  having  notice  that  a  breach  of  tmst 
is  being  committed  by  improper  withdrawal  of 
funds  by  receiver  of  insolvent  becomes  responsi- 
ble to  the  creditors  of  insolvent. — American 
Nat.  Bank  of  Macon  v.  Fidelity  ft  Deposit  Co. 
of  Maryland  (Oa.)  867;  Exdiange  Bank  of 
Macon  v.  Same,  Id. 

BAR. 

Of  action  by  former  adjudication,  see  "Judc- 
ment,"  {  6. 

Of  action  by  limitation,  see  "Limitation  ot  Ac- 
tions," I  8. 

BARBERS. 

Offenses  by  against  Sunday  law,  see  "Sauday." 

BATTERY. 

See  "Assault  and  Battery." 

BAWDY  HOUSE. 

See  "Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 


The  constitution  and  by-laws  of  a  relief  tf- 
sociation  should  be  liberally  construed. — Staran 
▼.  Atianta  Police  ReUef  Asa'n  (Oa.  App.)  4SL 

The  entry  by  a  relief  association  of  an  order 
declaring  a  member  dropped  as  two  months  in 
arrears  is  Inoperative  unless  at  that  time  tlw 
dues  were  unpaid  for  two  months. — Stames  f. 
Atianta  Police  Relief  Ass'n  (Oa.  App.)  481. 

.otated.  8««  syUabna. 
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*A  Tiolation  of  provisions  of  the  eonsUtntloD 
ot  a  relief  uaociation  heU  not  ipso  facto  to 
amount  to  a  forfeiture  of  benefit. — Stames  v. 
AUanta  Police  Relief  Aw'n  (Ga.  App.)  481. 

*That  the  secretary  of  a  relief  association 
marked  a  defaulting  member  as  suspended  does 
not  constitote  such  afflrmatire  action  b;  the 
association  as  will  work  a  forfeiture  of  bene- 
fits.—Stames  T.  Atlanta  Police  Relief  Aas'n 
(Ga.  App.)  481. 

Where  the  son  for  some  months  paid  to  the 
officer  of  a  relief  association  his  father's  dues, 
which  were  accepted,  tender  thereafter  by  the 
son  of  his  father's  dues  prevented  a  forfeiture 
for  nonpayment. — Stames  t.  Atlanta  Police  Re- 
lief Ass'n  (Ga.  App.)  481. 

The  word  "family,"  used  in  the  constitution 
of  a  benefit  association  to  designate  the  class 
to  which  the  beneficiaries  must  oelong  and  the 
order  of  precedence,  defined.— Stames  ▼.  Atlanta 
Police  Relief  Ass'n  (6a.  App.)  481. 


BENEFITS. 


"Ks- 


Acceptance  of,  as  ground  of  estoppel, 

toppel,"  I  1. 
Acceptance  of,  as  ground  of  ratification,  see 

"Principal  and  Agent,"  I  8. 
Acceptance  of,  as  waiver  ot  right  to  appeal,  see 

"Appeal  and  Error,"  8  2. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCL 

In  civil  actions,  see  "E>vidence,"  |  4. 

In  criminal  prosecutions,  see  "Criminal  Law," 


BETTING. 


See  "OanUng.' 


.    BIAS. 

Of  juror,  see  "Jury,"  S  2. 

Of  witness,  see  "Witnesses,"  8  4. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE 

See  "Bills  and  Kotes." 

BILL  OF  LADING. 

See  "Carriers,"  88  2.  6. 

BILLS  AND  NOTES. 

Conclusiveness  of  judgment  in  action  on  note, 

see  "Judgment,"  8  >■ 
Corporate  notes,  see  "Corporations,"  8  8. 
Course  and  conduct  of  trial  in  action  Ml  note, 

see  "Trial,"  8  1. 
Motes  for  goods  conditionally  sold,  see  "Sales," 

8  9. 
Parol  or  extrinsic  evidence  in  action  on  note. 

see  "Evidence,"  8  9. 
Set-off   of   cause  of   action  ex  delicto  against 

cause  of  action  on  notes,  see   "Set-Off  and 

Counterclaim,"  8  2. 
Sufficiency   of   evidence  to  show   marriage   In 

action  on  note,  see  "Marriage." 


8  1-    Be««irftM  niiA  TnUdltj. 

*A  note  given  in  settlement  of  a  snit  is  bind- 
ing, whether  the  suit  itself  was  instituted  on  a 
valid  claim  or  not.— Glenn  t.  Zenovitch  (Ga.)  26. 

The  maker  of  a  check  guaranties  that  the 
bank  on  which  the  check  is  drawn  is  solvent, 
and  that  the  check  will  be  paid.~Le8ter- Whit- 
ney Shoe  Oo.  V.  Oliver  Co.  (Ga.  App.)  212. 

*It  is  a  good  defense  to  an  action  on  a  note 
that  the  maker  was  induced  to  sign  the  same 
by  a  willful  misrepresentation  of  a  material  fact 
made.— Turner  v.  Ware  (Ga.  App.)  310. 

*A  debtor  who  gives  his  note  for  a  subsist- 
ing debt,  induced  to  do  so  by  statements  of  the 
creditor,  cannot  set  up  as  a  defense  tliat  such 
statements  were  false,  without  also  showing  in- 
jury.- Bowen  v.  E.  A.  Waxelbaum  &  Bro.  (Ga. 
App.)  784. 

i  2.    Oonalruetiun  and  operatioB. 

Certain  facts  \dd  to  constitute  an  election 
to  deciare.the  whole  amount  of  a  note  due  for 
nonpayment  of  the  interest. — Harris  v.  Powers 
(Gal)  1088;  Powers  v.  Harris,  Id.;  Noian  T. 
Same,  Id. 

I   8.    Hafstfalilllty  nnd  transfer. 

*A  seal  IS  unnecessary  to  the  indorsement  of  a 
negotiable  instrument,  whether  the  indorsement 
be  that  of  a  private  person  or  of  a  corporation. 
—Sheffield  v.  Johnson  County  Say.  Bank  (Ga. 
App.)  386. 

*The  title  to  a  negotiable  note  indorsed  in 
blank  by  the  payee  passes  by  delivery.— Stiles 
V.  Shedden  (Ga.  App.)  515. 

8   4.    Rlclkts  and  UablUtlas  on  Indorse- 
■sent  or  transfer. 

'Where  the  payees  of  a  note  agreed  to  ac- 
cept a  certain  sum  in  full  payment,  and  the 
maker  tendered  that  sum  before  transfer  of 
the  note,  a  transferee  after  maturity  took  sub- 
ject to  such  agreement. — Hall  v.  Coats  (Ga. 
App.)  865. 

*A  holder  of  a  negotiable  instrument  for  value 
before  maturity  and  without  notice  has  a  good 
title,  though  the  same  may  have  been  stolen.— 
Ehrlich  v.  Jennings  (S.  C.)  922. 

*A  maker  of  a  note,  who,  on  receiving  notice 
of  the  assignment  thereof,  promises  the  assignee 
to  pay  it,  and  assures  him  tiiat  it  is  all  right, 
cannot  by  any  transaction  with  the  payee  render 
it  void  and  uncollectible  in  the  hands  of  the  a»- 
signee.— Isaac  Eberly  (3o.  v.  Gibson  (Va.)  591. 

*A  buyer  of  a  stock  of  mercliandise  in  bulk, 
without  a  compliance  with  Va.  Code  1904,  8 
2460a,  held  liable  on  purchase  price  notes  as- 
signed to  a  creditor  of  the  seller. — Isaac  Elberly 
Co.  v.  Gibson  (Va.)  591. 

8    5.    Presentment,    denuuid,  notioe,   and 
protest. 

To  hold  the  payee  of  a  check  liable  for  fail- 
ure to  present  it  on  the  bank's  failure,  it  must 
appear  that  he  accepted  the  check,  or  was  under 
obligation  to  do  so.— Lester- Whitney  Shoe  Co. 
V.  Oliver  Co.  (Ga.  App.)  212. 

'Where  the  maker  of  a  check  has  no  funds, 
and  the  bank  has  not  otherwise  agreed  to  pay 
the  same,  presentation  and  notice  will  t^  ex- 
cused.—Lester-Whitney  Shoe  Ck).  V.  Oliver  Co. 
(Ga.  App.)  212. 

*To  hold  the  payee  of  a  check  liable  for  fail- 
ure to  present  it  on  the  bank's  failure,  the  mak- 
er of  tlie  check  must  have  had  in  the  b«nk  funds 
subject  to  the  payment  thereof,  or  agreement 
with  the  bank  that  it  would  be  paid.— Lester- 
Whitney  Shoe  Co.  V.  Oliver  Co.  (Ga.  App.)  212. 

'Where  the  maker  of  a  check  lias  on  deposit 
money  sufficient  to  pay  the  same,  and  the  hold- 
er fails  to  present  it  within  a  reasonable  time, 
and  the  bank  fails,  the  maker  is  discharged  from 
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Hability— Lester-Whitney   Shoe   Co.   v.   Oliver 
Co.  (Ga.  App.)  212. 

{    6.    Aotloaa. 

Evidence  in  an  action  on  a  note  held  not  to 
supjiort  a  verdict  for  plaintiff. — Olenn  v.  Zeno- 
vitch  (Ga.)  26. 

In  an  action  against  two  defendants  on  a 
note,  in  which  one  of  them  pleaded  that  she 
was  married  and  that  the  note  was  signed  under 
duress,  evidence  was  necessary  establishing  the 
marriage,  and  that  the  acts  constituting  duress 
were  committed  by  her  codefendant.--Clazton 
V.  Lovett  (Ga.)  880. 

In  an  action  on  a  note,  evidence  held  insuf- 
ficient to  show  that  defendants  were  married,  or 
tliat  the  signature  of  the  woman  was  obtained 
by  duress  by  her  codefendant— Claxton  T. 
Lovett  (Ga.)  830. 

Where  a  provision  for  attorney's  fees  ia  in- 
claded  in  a  note,  the  death  of  the  debtor  insol- 
vent will  not  destroy  the  ri^ht  to  recover  such 
fees  as  against  the  administrator. — Harris  v. 
Powers  (Ga.)  1038;  Powers  v.  Harris,  Id.; 
Nolan  V.  Same,  Id. 

The  holders  of  notes  heid  not  prevented  from 
recovering  attorney's  fees  thereon  because  the 
suit  was  commenced  on  the  return  day  by  the 
act  of  December  12,  1900  (Acts  1900,  p.  53), 
notice  of  intent  to  sue  having  been  given  as  re- 
quired by  that  act. — Harris  v.  Powers  (Ga.) 
1038;  Powers  v.  Harris,  Id.;  Nolan  y.  Same, 
Id. 

Where  suit  is  brought  on  a  note  containin)^  a 
provision  for  attorney's  fees  and  written  notice 
of  intent  to  sue  was  given,  and  payment  of  the 
debt  and  interest  was  not  made  until  several 
days  after  the  last  return  day,  it  was  error  to 
enter  judgment  relieving  defendant  from  the 
attorney's  fees. — Mount  Vernon  Banlc  t.  Gibbs 
(Ga.  App.)  269. 

The  "return  day"  of  the  term  of  court  in 
Acts  1900,  p.  63,  relating  to  attorney's  fees  in 
action  on  notes  is  the  last  day  a  suit  can  be 
filed  returnable  to  that  term,  and,  under  Acts 
1900,  p.  53,  the  term  is  used  to  convey  the  same 
meaning.— Mount  Vernon  Bank  t.  Gibbs  .(Ga. 
App.)  269. 

On  default  in  payment  of  an  installment  of  a 
note,  the  entire  note  held  not  ipso  facto  to  be- 
come due,  without  some  affirmative  action  on 
the  part  of  the  holder.— Sheffield  t.  Johnson 
County  Sav.  Bank  (Ga.  App.)  880. 

*A  written  indorsement  of  a  note  bearing  as 
the  signature  only  the  corporate  name  of  the 

glyee,    held  sufficient   proof   of   the   transfer. — 
heffield   v.   Johnson    County   Sav.   Bank   (Ga. 
App.)  386. 


*The  holder  of  a  note  is  not  required  by  proof 
showing  merely  a  failure  of  consideration  to 
establish  that  he  is  a  bona  fide  holder  for  value. 
— Shefiield  v.  Johnson  County  Sav.  I?ink  (Ga. 
App.)  386. 

Where  pleas  in  an  action  on  a  note  were 
stricken  except  as  to  the  claim  for  attorney's 
fees,  the  court  properly  directed  a  verdict  for 
the  principal  and  interest,  and  submitted  the 
issue  as  to  attorney's  fees. — Bowen  v.  E,  A. 
Waxelbaum  &  Bro.  (Ga.  App.)  784. 

•A  plea  of  non  est  factum  is  subject  to  be 
stricken  on  demurrer  where  it  does  not  unequiv- 
ocally deny  that  the  notes  sued  on  are  the  de- 
fendant's acta.— Thomas  &  McCafferty  v.  Siesei 
(Ga.  App.)  1131. 

•The  title  of  the  holder  of  a  note  sued  on  can- 
not be  inquired  into  except  for  the  defnndant's 
protection  or  to  let  in  a  defense  under  Civ.  Code 
1895,  5  3698.— Thomas  8c  McCafferty  v.  Siescl 
(Ga.  App.)  1181. 


BOARDS. 

Appointment  by  county  board  of  poot4ioiK 
superintendent,  see  "Paupers,"   f  1. 

Dispensary  boards,  see  "Intoxicating  LoanoiB." 
ii  3,  4. 

Of  road  commissioners,  see  "Bridges,"  f  1. 

BONA  FIDE  PURCHASERS. 

Of   bill   of   exchange   or   promissory    note,   ser 

"Bills  and  Notes,"  |  4. 
Of   crops   sold   subject  to  landlord's   Uea,  set 

"Landlord  and  Tenant,"  |  3. 
Of  land,  see  "Vendor  and  Purchaser,"   f  2. 
Of  state  bond,  gee  "States,"  i  1. 

BONDS. 

Best  and  secondary  evidence  in  action  on,  see 

"Evidence,"   §  4. 
Bonds  on  agreement  to  arbitrate,  see  "Arbitra- 
tion and  Award,"  {  1. 
Ckmclusions    in    pleading    in    action    on,    see 

"Pleading,"  |  1. 
Declarations  against  interest  in  action  on.  set 

"Evidence,"    f   6. 
Secured  by  mortgage,  see  "Mortgages,"  {  2. 
State  bonds,  see  ^'States,"  |  1. 
Subjects  and  titles  of  statntes,  see   "Sbatnteg^" 

{  2. 
Sureties  on  bonds,  see  "Principal  and  Surety.'' 
Taxation  of  municipal  bonds,  see  "Taxation." 

8  8. 

Bond*   for  performance  of  duiiet  of  tntt  ar 

offioe. 
See    "Executors    and    Administrators,"    {    8: 
"Guardian  and  Ward,"  if  1,  2. 

Bondi  in  judicial  proceeding*. 
See   "Appeal  and   Error/'  §  6;    "BaU," 


<  1; 


"Garnishment,""  8  6";'  "feeplevin,"  ||  1,  2. 
Distress  for  rent,  see  "Landlord  and  Tenant," 

BOUNDARIES. 

See  "CJounties,"  8  1. 

Applicability  of  instructions  to  evidence  in  ac- 
tion to  locate,  see  "Trial,"  f  8. 

Competency  of  witness  in  suit  involving,  see 
"Witnesses,"  |  2. 

Harmless  ern^  in  rulings  in  action  to  locate, 
see  "Appeal  and  Error,"  {  17. 

Self-serving  declarations  in  action  to  locate, 
see  "Evidence,"  8  6. 

Special  or  local  laws  extending  school  district 
boundaries,  see  "Statutes,"  8  !• 

8   1.    Evldenoe,    asoertalament,    and    es- 
tabllahment. 

'Certain  evidence  held  admissible  to  identify 
and  locate  a  call  in  a  deed.— Douglas  lisnd  Co. 
V.  T.  W.  Thayer  Co.  (Va.)  1101. 

•Parol  evidence  of  the  general  reputation  and 
tradition  with  respect  to  the  comer  of  an  an- 
cient patent,  and  the  old  line  between  Vireini* 
and  Tennessee,  is  admissible. — Douglas  T.and  Co. 
T.  W.  Thayer  Co.  (Va.)  1101. 

In  a  suit  involving  the  location  of  a  bonndarr 
line,  certain  testimony  held  admissible  as  Beain«t 
the  objection  that  an  employ^  had  no  anthoritr 
to  make  a  parol  disclaimer  of  the  title  to  his 
employer.— Douglas  Land  Co.  v.  T.  W.  TTiayer 
Co.  (Va.)  1101. 

In  a  suit  involving  the  boundary  line  betwea 
adjacent  lands,  proof  that  a  third  person  point- 
ed out  to  the  agent  of  one  of  the  parties  > 
corner  held  admissible. — Douglas  Land  Co,  v. 
V.  T.  W.  Thayer  Co.  (Va.)  1101. 

*Polat  aimotatea.    See  sylUbiia. 
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In  a  aait  involvliiK  the  location  of  a  boundary 
line,  the  admissibility  in  eviclence  o£  the  inatnic- 
tions  received  by  a  witness  with  respect  to  the 
running  of  a  line  from  designated  points  held 
not  erroneous.— DouKlas  Land  Co.  v.  T.  W. 
Thayer  Co.  (Va.)  1101. 

_  In  a  Bait  involving  the  location  of  a  boundary 
line,  certain  testimony  held  admissible  to  show 
acts  done  by  one  of  the  parties  in  its  efforts  to 
locate  the  boundary  lines. — Douglas  Lajod  Co.  v. 
T.  W.  Thayer  Co.  (Va.)  1101. 

_  *In  a  suit  involving  the  location  of  a  boundary 
line,  a  deed  held  admissible.— Douglas  Land  Co. 
v.  T.  W.  Thayer  Co.  (Va.)  1101. 

In  a  suit  involving  the  location  of  a  boundary, 
an  entry  held  admissible  in  evidence. — ^Douglas 
Land  Co.  t.  T.  W.  Thayer  Co.  (Va.)  1101. 

*Where  in  partition  several  tracts  were  allot>- 
ted  to  the  parties,  and  the  deeds  to  them  called 
for  the  lines  of  designated  patents,  the  patents 
were  relevant  evidence  on  the  issue  of  the  bound- 
ary line  between  the  tracts.— Douglas  lAnd  Co. 
V.  T,  W.  Thayer  Co.  (Va.)  1101. 

BREACH. 

Of  condition,  see  "Insurance,"  8  8. 

Of  contract,  see  "Contracts,"  g  6. 

Of  contract  of  employment,  see  "Master  and 
Servant,"  |  1. 

Of  contract  of  gale,  see  "Sales,"  |  4. 

Of  contract  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"   8  1. 

Of  covenant,  see  "Covenants,"  8  2:  "Insur- 
ance," {  3. 

Of  warranty,  see  "Sales,"  8S  6,  & 

BREACH  OF  THE  PEACE. 

See  "Disorderly  Conduct";  "Distnrbance  of 
Public  Assemblage";    "Riot." 

BRIDGES. 

Liability  of  new  county  tot  bridge  taxes,  see 
"Counties,"  8  4. 

8   1.    EatabUahment,     eonatmotion,     and 
audatenanoe. 

A  contract  by  county  authorities  for  the  con- 
struction of  a  bridge  held  not  to  create  a  debt. 
—Gaines  v.  Dyer  (Ga.)  176. 

Where  a  proposed  bridge  is  intended  to  be 
a  public  bridge  and  the  commissioners  can 
establish  a  public  road  which  would  embrace 
the  proposed  site,  the  enforcement  of  the  levy 
and  construction  of  the  bridge  will  only  be  en- 
Joined  until  such  public  road  is  established.— 
Gaines  v.  Dyer  (Ga.)  176. 

Certain  acts  held  not  an  abnse  of  the  discre- 
tion incident  to  the  authority  of  the  commis- 
sioners of  roads  and  revenues  of  Hall  county  to 
establish  public  roads  and  construct  public 
bridges.— Gaines  v.  Dyer  (Ga.)  175. 

•Under  the  express  provisions  of  Act  JSSfi, 
(Acts  18S6,  p.  2m),  as  amended  by  Act  liMW 
(Acts  1903,  p.  338),  the  commissioners  of  roads 
and  revenues  of  Hall  county  have  authority  to 
establish  roads  and  construct  bridges.— Gaines 
V.  Dyer  (Ga.)  175. 

I'nder  the  express  piovisions  of  Act  18S«, 
(Acts  1886,  p.  2().j),  as  amended  by  Act  1903 
(Acts  1903,  p.  338),  the  commissioners  of  road? 
and  revenues  of  Hall  county  may  hold  special 
uii'ctings,  and  two  members  of  the  board  con- 
stitute a  quorum.— Gaines  v.  Dyer  (Qa.)  175. 

The  act  of  the  ordinary  of  Hall  county  par- 
ticipating as  ex  officio  member  of  the  board  of 
commissioners  in  levying  a  special  tax  and  mak- 


ing  a  contract  for  the  construction  of  a  bridge 
is  valid.- Gaines  v.  Dyer  (Gn.)  175. 

It  is  not  essential  to  the  validity  of  a  special 
tax  for  the  constmotion  of  a  bridge  that  the 
contract  therefor  shall  have  been  previously  ex- 
ecuted.—Gaines  V.  Dyer  (Ga.)  175. 

That  part  of  a  levy  for  the  construction  of  a 
bridge  was  collected  before  that  levv  was  de- 
clared illegal  is  no  ground  fur  enjoining  a  sub- 
sequent levy  of  a  special  tax  for  the  same  pur- 
pose.—Gaines  V.  Dyer  (Ga.)  175. 

A  levy  of  a  special  tax  for  the  construction 
of  a  bridge,  substantially  in  the  language  of  Pol. 
Code  1895,  {  404,  par.  2,  sufficiently  specifies  the 
purpose  for  which  the  tax  was  levied.— Gaines  v. 
Dyer  (Ga.)  175. 

A  special  tax  lievied  for  the  purpose  of  con- 
structing a  public  bridge  is  authorized  by  the 
express  provisions  of  Pol.  (^de  1895,  g  404,  par. 
2,  and  a  recommendation  of  the  grand  jury  is 
not  essential  to  its  validity. — Gaines  t.  Dyer 
(Ga.)  175. 

There  is  nothing  In  the  statutes  or  public 
policy  of  this  state  which  prohibits  coun^  au- 
thorities contracting  with  the  owner  of  a  mill 
site,  he  deeds  to  the  county  the  right  of  way 
for  a  highway  and  contributes  to  the  erection  of 
a  bridge,  on  condition  that  he  shall  have  the 
right  to  join  his  milldam  to  the  piers  of  the 
bridge.— Wright  v.  Floyd  Coimty  (Cfa.  App.)  72. 

The  jurisdiction  to  determine  whether  a  con- 
tract by  the  owner  of  a  mill  site  to  deed  to  the 
county  the  right  of  way  for  a  highway  and 
contributes  to  the  erection  of  a  bridge  in  con- 
sideration of  the  right  to  join  his  milldam  to 
the  piers  of  the  bridge  will  be  to  the  good 
of  the  county  is  vested  in  the  county  authorities. 
—Wright  v.  Floyd  County  (Ga.  App.)  72. 

*If  a  public  bridge  is  a  part  of  the  public 
county  road  and  the  public  authorities  use  it, 
the  county  is  liable  for  an  injury  resulting 
from  the  negligent  failure  to  repair.- Early 
County  V.  Fain  (Ga.  App.)  528. 

A  bridge  which  constitutes  a  portion  of  the 
public  road  is  necessarily  a  public  bridge. — 
Early  County  v.  Fain  (Ga.  App.)  52a 

BRIEFS. 

Of  evidence  on  appeal  or  writ  of  error,  see 

"Appeal  and  Error,"  8  6. 
Of  evidence  on  motions  for  new  trial,  see  "New 

Trial,"  i  2. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  8  6. 

BROKERS. 

See  "Tactors";    "Prindpal  and  Agent," 
Insurance  brokers,  see  "Insurance,"  8  I, 

8  1.    Employment    and    anthorlty. 

•In  the  absence  of  a  specified  time  for  the 
duration  of  a  broker's  employment,  either  party 
in  good  faith  may  terminate  it  at  will.— Raleigh 
Real  Estate  &  Trust  Co.  v.  Adams  (N.  C.)  1008. 

8   Z.    Duties  and  liabilities  to  principal. 

•A  broker  endeavoring  to  sell  land  for  his 
principal  is  bound  to  communicate  to  the  prin- 
cipal the  real  facts  and  true  situation  with 
reference  to  a  proposed  purehaae  of  the  proper- 
ty.—Raleigh  Real  Estate  ft  Trust  Co.  v.  Adams 
(N.  C.)  1008. 

8  3.    Compensation  and  lien. 

•In  order  to  entitle  a  broker  to  commissions, 
he  must  obtain  a  binding  contract  for  the  sale 
of  the  property  on  the  terms  fixed  by  the  princi- 
prl.  or  be  must  produce  to  the  principal  a  pro- 


*  Point  auaotatod.    See  ayllabna. 
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posed  porchaier  able,  willing,  and  ready  to  buj 
on  the  terms  authorized.— Raleigh  Real  Estate  & 
Trust  Ck».  T.  Adams  (N.  C.)  1008. 

*A  broker  held  not  to  have  obtained  a  pur- 
chaser on  the  terms  prescribed,  and  was  there- 
fore not  entitled  to  commissions. — Raleigh  Real 
Estate  &  Trust  Co.  v.  Adams  (N.  C.)  1008. 

I  4.    Aetlona  for  aompeaaatloa. 

On  the  trial  of  an  action  by  real  estate 
agents  for  commission  on  the  sale  of  proi>ertTi 
held  error  to  award  a  nonsuit. — Hill  &  Moultrie 
T.  Wheeler  (Ga.  App.)  502. 

BUCKET  SHOP. 

See  "Gaming,"  |  1. 

BULK  STOCK  LAWS. 

See  "Fraudulent  Conveyances,"  I  1. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  6;   "Homicide,"  {  5. 

BURGLARY. 

Testimony  of  accomplices,  see  "Criminal  Law," 
8  13. 

8   1.    ProseovtloB  and  ponlalunent. 

In  the  absence  of  any  proof  to  the  contrary, 
the  jury  in  a  burglary  case  are  authorized  to 
infer  that  a  building  described  as  the  home  of 
the  prosecutor  is  a  dwelling  house.— Williams 
T.  State  (Qa.  App.)  649. 

*In  an  indictment  for  burglair  or  larceny, 
the  ownership  of  personal  property  may  be  laid 
in  the  possessor,  though  he  De  holding  it  as 
agent  or  bailee  of  another.— Bradley  t.  State 
(Ua.  App.)  1064. 

•In  a  prosecution  for  burglary,  evidence 
held  to  warrant  an  inference  that  stolen  goods 
found  in  the  ixissession  of  the  defendant's  wife 
had  been  delivered  to  her  by  defendant. — ^Jen- 
kins V.  State  (Oa.  App.)  1115. 

*In  a  prosecution  for  burglary,  evidence  held 
to  sustain  a  conviction.— Jenkins  t.  State  (Ga. 
App.)  1116. 

*An  accusation  held  to  state  sufBdent  facts 
constituting  larceny  from  a  house,  under  Fen. 
Code  1895,  88  ITS  182.— Glase  v.  State  (Ga. 
App.)  1126. 

BY-LAWS. 

Of  benefit  association,  see  "Beneficial  Associa- 
tions." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Setting  aside  fraudulent  conveyances,  see  "FVaud- 

nlent  Conveyances,"  8  3. 
Grounda  for  oanoellation  or  reioietion  of  par- 
ticular inttrumenti. 
See  "Deeds,"  88  1,  4. 

Contracts  for  sale  of  goods,  see  "Sales,"  8  3. 
Contracts  in  general,  see  "Contracts,"  8  4. 

8   1.    Right  of  Aotlon  And  defenses. 

Where  a  consent  decree  entered  into  1>etween 
the  administrator  of  an  estate  and  other  par- 
ties was  inoperative,  as  the  court  was  without 
jurisdiction,  but  was  binding  on  the  adminis- 
trator as  an  agreement,  the  heirs  could  not  sue 


in  equity  to  set  it  aside  because  it  eliarged  the 
estate  with  claims  for  which  it  was  not  charge 
able;  they  having  an  adequate  remedy  at  law 
against  the  administrator  and  his  soretiea.— 
Sapp  V.  WUliamaon  (Gd.)  447. 

<  2.     Prooeedinsa  and  relief. 

In  an  action  to  set  aside  a  deed  for  fraud,  evi- 
dence heU  to  show  due  diligence  on  the  part  of 
plaintiif.— Smith  v.  Under  (S.  O.)  610. 

Complkint  in  action  to  set  aside  for  fraud  ma«t 
show  fraud  discovered  within  six  years,  under 
Code  Civ.  Proc.  1902,  8  112,  snbd.  6.— Smith  v. 
Linder  (S.  C.)  610. 

In  an  action  to  set  aside  a  deed  obtained  by 
fraud,  the  burden  is  on  defendant  to  show  that 
plaintiff  had  knowledge  of  the  fraud  for  mott 
than  six  yeais.— Smith  t.  Linder  (8.  C.)  610. 


CARGO. 


See  "Shipping." 


CARNAL  KNOWLEDGE 

See  "Rape." 

CARRIERS. 

Assessment  of  damages  for  injuries  to  passen- 
ger, see  "Damages,"  8  S. 

Carriage  of  goods  by  vessels,  see  "Shipping,"  8 1. 

Delivery  to  carrier  of  goods  sold,  see  "Sales," 

_8  4. 

Determination  and  disposition  of  canse  on  ap- 
peal in  action  for  loss  or  Injnries  to  ship- 
ment, see  "Appeal  and  Error,"  8  19- 

Documentary  evidence  in  action  for  injuries  to 
passenger,  see  "Evidence,"  8  8. 

Duplicity  in  pleading  in  action  for  injnries  to 
passenger,  see  "Pleading,"  8  ^ 

Element  of  damages  for  injuries  to  passenger, 
see  "Damages,"  8  2. 

Excessive  damages  for  injaries  to  passenger, 
see  "Damages,"  8  3. 

Grantinf^  the  exclusive  right  ot  entering  trains 
to  solicit  transportation  of  passengers  and 
baggage  as  creating  monoi>oly,  see  "Monop- 
olies,"^ 8  1. 

Harmless  error  in  rulings  In  action  for  loss  of 
passenger's  effects,  see  "Appeal  and  Enoi," 

Joint  action  by  husband  and  wife  for  loss  of 
baggage,  see  "Husband  and  Wife,"  8  3- 

Laws  making  carrier  liable  for  negligence  of 
connecting  carrier  as  denying  equal  prote<<- 
tion  of  law,"  see  "Constituional  Law,'    {  lo. 

Nature  of  action  for  injuries  to  passenger,  s<-e 
"Action."  8  1. 

Province  of  court  and  Jutt  in  action  for  inja- 
ries to  shipment,  see  ^Jrial,"  8  6. 

Venue  of  action  for  loss  of  shipment,  see  "TcD- 
ue."  8  2. 

Verdict  in  action  for  injuries  to  passenger  as 
curing  defects  in  pleading,  see  "Pleading," 
8  7. 

8  1'.  .Ooatrol  «atd  resttlaiion  of  eoauMoa 
oarrlers. 

24  St.  at  Large,  p.  81,  providing  a  penalty 
for  failure  to  pay  loss  or  damage  to  freight  in 
a  given  time,  applies  only  to  loss  or  damage  to 
freight  occurring  on  line  of  carrier  saed  in  tlie 
state.— Venning  v.  Atlantic  Coast  Line  R.  Co. 
(S.  C.)  983. 

8  2.  Oarrlac*  of  goods  mils  of  lading) 
sUpplns  zeoelpts,  and  sveelal 
contracts. 

*A  transferee  of  a  bill  ot  lading  may  main- 
tain an  action  ex  contractu  against  the  carrier 
for  failure  to  deliver  any  «»r  all  of  the  goods 


*Poi&t  aaaotatod.   So*  sjrUabms. 
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■p«cifled.— Askew  &  0».  T.  Boathern  B7.  Oo. 
(Oa.  App.)  242. 

'Certain  facts  hM  to  impir  a  contract  of 
carriage,  althoogh  no  bill  of  lading  or  receipt 
for  the  goods  was  issued  and  delivered  to  the 
shipper. — Southern  Ry.  Co.  v.  Johnson  (Qa. 
App.)    333. 

I   8.    ^—  I>el«x  te  traaaportatloa  o*  de- 
IlTery. 

•Complaint  in  action  axalnst  carrier  held  to 
■tate  a  cause  of  action  in  contract  against  the 
carrier  for  failure  to  transport  with  reasonable 
dispatch.— Cummins  y.  Atlantic  Coast  Line  R. 
Co.  (S.  C.)  944. 

*The  issue  of  reasonable  diligence  in  a  ahip- 
ment  of  freight  is  for  the  jury.— Cummins  y. 
Atlantic  Coast  Line  B.  Co.  (8.  C.)  944. 

i    4.    —  Loss  of  or  lajvry  to  sooda. 

In  an  action  against  a  carrier  for  damage  to 
goods  shipped,  a  difference  in  the  initials  of  con- 
signee and  of  plaintiff  held  not  to  be  a  question 
of  variance,  but  to  raise  an  issue  of  fact  for 
the  jury.— Georgia  8.  &  F.  Ry.  Co.  v.  Bar- 
Beld  (Ga.  App.)  236. 

*In  an  action  against  a  carrier  for  damage  to 
goods  shipped,  evidence  as  to  the  condition  of 
the    car    waa    properly    allowed. — Georgia 
-    -    -      -0.  V.  B    -  •-    —  


&  F.  Ry.  Co.  V.  Barfield   (Ga.  App.)   236. 

A  variance  in  an  action  for  damages -to  goods 
shipped,  in  that  the  initials  of  the  consignee 
on  the  way-bill  were  different  from  those  of 

glaintiS,  keld  not  material.— Georgia  S.  &  F, 
:y.  Co.  T.  Barfield   (Ga.  App.)  SSfi. 

*An  injury  cannot  be  said  to  be  the  act  of 
God  which,  under  any  fair  view,  can  be  attri- 
buted to  the  neglif(ence  of  man.— Georgia  S.  & 
F.  Ry.  Co.  y.  Barfield  (Ga.  App.)  236. 

*Where  an  action  is  brought  to  recover  for 
loss  of  articles  alleged  to  have  been  delivered 
to  a  common  carrier,  the  question  of  delivery 
is  for  the  jury.— Southern  By.  Co.  y.  Johnson 
(Ga.  App.)  333. 

A  contract  for  carriage  of  goods  need  not  be 
in  writing,  but  may  be  implied  from  delivery 
and  acceptance  of  the  goods  for  shipment,  and 
the  consignor  may  sue  for  the  loss  or  nondeliv- 
ery, though  he  be  but  a  bailee.— Sonthem  Ry. 
Co.  V.  Johnson   (Ga.  App.)  333. 

Where  it  does  not  appear  that  the  carrier 
received  the  goods  in  bad  order,  the  presumption 
is  that  they  were  in  good  order,  and  the  burden 
is  on  the  carrier  to  show  that  it  was  free  from 
negligence. -Ohlen  v.  Atlanta  &  W.  P.  B.  Co. 
(Ga.  App.)  511. 

•Where  there  is  evidence  of  a  delivery  of  an 
entire  shipment  in  a  damaged  condition,  and 
that   the   goods   were   originally   shipped    in   a 

f:ood  condition,  held  error  to  direct  a  verdict 
or  only  a  portion  of  the  damaged  goods  as  to 
which  defendant  conceded  liability.— Ohlen  v. 
Atlanta  &  W.  P.  R.  Co.  (Ga.  App.)  511. 

Evidence  of  custom  held  to  raise  presumption 
that  notice  by  carrier  to  consignee  of  arrival  of 
goods  would  have  been  given.— Jonesville  Mfg. 
Co.  v.  Southern  Ry.  (S.  C.)  422. 

In  an  action  against  a  railway  company  to 
recover  for  cotton  placed  on  the  platform  at  a 
station,  and  destroyed  by  fire  evidence  held  to 
show  consent  on  the  part  of  the  railway  com- 
pany to  the  cotton  being  placed  on  the  plat- 
form before  ready  for  shipment.— Yarborougb 
V.  Sonthem  Ry.  (S.  C.)  930. 

t  B.    —  Zdmitatloii  of  UabUlty. 

•A  common  carrier  can  by  express  con- 
tract release  itself  from  liability  not  arising 
from  its  negligence. — Cen^l  of  Georgia  Ry. 
r«.  y.  City  Mills  C!o.  (Ga.)   197. 
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A  milUng  company  held  bonnd  by  a  provision 
in  a  bill  of  lading  that  no  carrier  soould  be 
liable  for  loss  or  damage  not  occurring  on  its 
portion  of  the  road,  though  it  was  without 
knowledge  that  that  particular  provision  was  in 
the  bill.— Central  of  Georgia  By.  Co.  y.  City 
Mills  Co.   (Ga.)   197. 

•Where  a  shipper  signs  a  contract  limiting 
the  liability  of  the  carrier  in  consideration  of 
a  reduced  rate,  such  recital  is  prima  facie  true, 
and  the  burden  is  on  the  shipper  to  show  the 
contrary.— Georgia,  Southern  &  Florida  Ry.  Co. 
y.  Greer  (Ga.  App.)  782. 

•A  stipulation  in  a  bill  of  lading  held  not  to 
exonerate  a  carrier  from  liability,  in  violation 
of  Va.  Code  1904,  t  12941,  but  a  reasonable 
regulation  and  enforceable.— Liquid  Ciarbonic  Co. 
y.  Norfolk  &  W.  Ry.  Co.  (Va.)  569. 


I   6.    -^  Oonneotins   carriers. 

•The  initial  carrier  held  to  have  the  harden 
of  proof  that  the  unreasonable  delay  in  ttans- 
portation  was  not  before  delivery  to  the  next 
carrier. — Allen-Fleming  Co.  v.  Southern  Ry.  Co. 
(N.  C.)  793. 

Evidence  from  record  of  office  of  freight  agent 
held  to  show  a  sufficient  receipt  from  a  connect- 
ing carrier  within  Code  1902,  {  2176.— Jones- 
ville Mfg.  Co.  V.  Southern  Ry.  (S.  C)  422. 

Evidence  held  relevant  to  show  loss  of  a  ship- 
ment while  in  the  possession  of  the  terminal  car- 
rier.—Charles  y.  Atlantic  Coast  Line  R.  0>.  (S. 
C.)  927;   Masursky  v.  Same  (S.  C.)  931. 

Evidence  held  to  make  a  prima  facie  showing 
of  loss  of  freight  while  in  the  possession  of  the 
terminal  carrier. — Charles  v.  Atlantic  Coast 
Line  H.  Co.  (S.  C.)  927;  Mazursky  v.  Same 
(S.  C.)  931. 

•Goods  delivered  to  the  consignee  in  a  broken 
condition  held  presumed  to  have  been  damaged 
while  in  the  possession  of  the  terminal  carrier. 
—Cooper  V.  Seaboard  Air  Line  Ry.  (S.  C.)  930. 

24  St.  at  Large,  p.  81,  f  2,  providing  for  the 
recovery  of  loss  or  damage  to  freight,  held  not 
to  impose  on  one  connecting  carrier  liability  for 
the  default  of  another,  unless  such  carrier  ob- 
tains and  gives  information,  or  uses  due  dili- 
gence, as  provided  by  Civ.  Code  1902,  i  1710, 
and  furnishing  information  as  to  when  the  loss 
or  damage  occurred.— Venning  y.  Atlantic  Coast 
Line  R.  Co.  (8.  C.)  983. 

{   7.    — ^  Dlserimlnation  and  ofvrahtagt. 

•Independently  of  the  statute  of  1889.  em- 
bodied in  Civ.  Code  1805,  g  2316,  a  carrier  is 
liable  to  a  shipper  for  an  overcharge  of  freight 
which  such  shipper  has  paid,  uuder  protest. — 
Southern  Ry.  Co.  v.  SchlitUer  (Ga.  App.)  59. 

Where,  in  an  action  to  recover  for  an  over- 
charge of '  freight,  it  appeared  that,  while  the 
shipment  had  not  been  made  by  the  plaintiff, 
yet  that  the  person  making  the  shipment  was 
his  agent,  and  that  the  railway  company  pre- 
sented its  bill  for  the  freight  to  the  plaintiff 
and  collected  the  same  from  him,  he  was  en- 
titled to  recover.— Southern  Ry.  Co.  v.  Schlittler 
(Ga.  App.)  59. 

I  8.    Oarriace  of  live  stock. 

•In  an  action  against  a  carrier  for  injury 
to  a  shipment  of  mules,  evidence  held  not  tx> 
sustain  judgment  for  plaintiff. — Central  of  Geor- 
gia Ry.  Co.  V.  Banks  &  Fortson  (Ga.)  352. 

•A  carrier  of  live  stock,  by  special  contract, 
can  be  released  from  liability  for  injuries  to 
stock  arising  from  named  onuses,  and  stipulate 
liability  only  in  the  event  of  gross  negligence. — 
(Georgia,  Southern  &  Florida  Ry.  Co.  v.  Greer 
(Ga.  App.)  782. 

Death  of  stock  shipped  held  due  to  the  negli- 
gent manner  in  which  it  was  loaded  by  the  slup- 

•Pttiut  anaetated.   See  sjUabvs. 
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SiT.—Oeorgiti,  Sonthem  A  Blorida  Ry.  Co.  v. 
reer  (Ga.  App.)  782. 

'Any  presumption  of  ncslisence  on  the  part 
of  the  carrier  in  the  shipment  of  live  stock 
held  rebutted  Iw  the  evidence. — Georgia,  Soath- 
ern  &  Florida  Ry.  Co.  v.  Greer  (Ga.  App.)  782. 

'Where  there  was  a  special  contract  limiting 
the  liability  of  the  carrier  of  live  stock,  and 

glaintiff  proved  that  the  stock  was  injured,  the 
iw  will  raise  a  presumption  of  neKligence, 
which  must  be  rebutted  by  proof  of  due  dili- 
gence.—Georgia,  Sontbern  &  Florida  Ry.  Co. 
T.  Greer  (Ga.  App.)  782. 

i  9.    Carriage    of    passengers  —  Relation 
bet\reeii  carrier  and  passenger. 

Relatively  to  passengers  and  tiieir  baggage, 
the  duty  of  •  railway  company  begins  with  af- 
fording them  suitable  facilities  for  entering  de- 
pots to  purchase  tickets,  and  for  checking  bag- 
gage, and  ends  with  affordinj;  them  like  facilities 
for  leaving  depots  and  obtaming  their  baggage 
on  presenting  the  checks  therefor. — Hart  v.  At- 
lanta Terminal  Co.  (Ga.)  452. 

i  9^  — —  Fares,  tickets,  and  speolal  eon- 
traets. 

*It  is  the  duty  of  a  passenger  to  supply  him- 
self with  a  ticket  before  getting  on  the  train. — 
McCook  ▼.  Dublin  &  S.  W.  R.  Co.  (Ga.  App.) 
491. 

{10.  —  Personal  injnrlea. 

Injured  passenger  may,  at  his  election,  sue 
for  a  breach  of  the  contract  or  of  the  duty 
springing  from  a  violation  of  the  contract. — 
Rushm  V.  Central  of  Georgia  Ry.  Co.  (Ga.)  357. 

•In  an  action  for  injuries  to  a  passenger, 
an  instruction  held  not  erroneous  on  the  ground 
that  it  intimated  to  the  jury  that  the  company 
would  be  liable,  though  it  was  not  negligent 
so  far  as  the  time  given  the  passenger  to  alight 
was  concerned.— Tululah  Falls  Ry.  Co.  v.  Har- 
ris (Ga.)  838. 

*In  an  action  to  recover  for  injuries  to  a  pas- 
senger, evidence,  though  conflicting,  held  to  war- 
rant a  verdict  for  plaintiff.— Tallulah  Falls  Ry. 
Co.  V.  Harris  (Ga.)  838. 

In  an  action  by  a  passenger  to  recover  for  an 
insult  by  the  conductor  of  a  street  car,  evidence 
as  to  the  conduct  of  the  conductor  after  the 
transactions  alleged  held  inadmissible. — Georgia 
Ry.  &  Electric  Co.  v.  Baker  (Ga.  App.)  88. 

In  an  action  by  a  passenger  to  recover  for 
an  insult  by  the  conductor  of  a  street  car,  his 
acts  must  have  been  such  as  would  reasonably 
tend  to  humiliate  any  person  in  similar  circum- 
stances.—Georgia  Ry.  &  Electric  Co.  v.  Baker 
(Ga.  App.)  88. 

Though  the  conductor  of  a  common  carrier 
is  clothed  by  law  with  police  power,  that  fact 
affords  no  immunity  to  a  carrier  for  damaees 
resulting  from  bis  wrongful  discharge  of  his 
duty.— Georjiia  Ry.  &  Electric  (3o.  v.  Baker 
(Ga.  App.)  88. 

*A  common  carrier  is  bound  to  protect  a  pas- 
senger from  insult,  and  especially  by  its  serv- 
ants.—Wolfe  V.  Georgia  Ry.  &  Electric  Co.  (Ga. 
App.)  899. 

*A  carrier  is  responsible  for  insult  offered  a 
passenger  whether  from  malice  or  result  of  neg- 
ligence by  the  carrier's  servant. — Wolfe  v.  Geor- 
gia Ry.  &  Electric  C!o.  (Ga.  App.)  899. 

*A  conductor  of  a  carrier  in  carrying  out 
Penal  Code  1895,  (  527,  reaniring  conductors 
to  separate  white  and  coloredpessengers,  held 
not  an  officer  of  the  state.— Wolfe  v.  Georgia 
Ry.  &  Electric  Co.  (Ga.  App.)  899. 


Where  a  conductor  in  enforcing  Penal  Code 
1885,  S  527,  requiring  conductors  to  separate 


white  and  colored  passengers,  mistakes  a  wUte 
man  for  a  negro,  the  carrier  is  not  liable  if  its 
employ^  used  extraordinary  diligence  to  prevent 
such  mistake. — Wolfe  v.  Georgia  Ry.  &  Elec- 
tric Co.  (Ga.  App.)  899. 

It  is  an  insult  for  a  conductor  of  a  carrier 
to  call  a  white  man  a  negro,  and  dependent  on 
the  circumstances  is  actionable. — Wolfe  ▼.  Geor- 
gia Ry.  &  Electric  Go.  (Ga.  App.)  899. 

*A  carrier  held  liable  for  injury  to  a  pas- 
senger by  the  negligence  of  a  newspaper  porter 
whfle  moving  a  truck  along  a  platform  with  the 
carrier's  consent— Mangum  y.  North  Carolina 
R.  Co.  (N.  C.)  913. 

'Liability  of  carrier  on  failing  to  stop  train 
at  regular  stopping  place,  and  for  a  safficient 
length  of  time  for  injuries  caused  thereby  to  a 
passenger,  determined. — Martin  v.  Soutbem  Ry. 
Oo.  (S.  C.)  3. 

Beld  a  question  for  the  jury  whether  the  neg- 
ligence of  the  carrier  or  that  of  a  person  as- 
sisting a  passenger  from  a  train  was  the  proxi- 
mate cause  of  injury  to  the  passenger. — Martin 
T.  Southern  Ry.  Co.  (8.  C.)  3. 

Elvidence  held  sufficient  to  take  a  case  to  the 
jury  in  an  action  for  injuries  to  a  paaaenger  oo 
the  question  of  wantonness. — Martin  v.  Soutli- 
em  Ry.  Co.  (S.  C.)  3. 

Failure  to  stop  a  passenger  train  at  the  usual 
place  for  letting  off  passengers  is  prima  facie 
negligence. — Martin  t.  Southern  Ry.  Co.  (S. 
O.)  3. 

Instruction  in  action  for  injuries  to  a  pas- 
senger from  violence  on  the  part  of  a  fellow 
passenger  reviewed. — Anderson  v.  South  Caro- 
lina &  G.  R.  Co.   (S.  C.)   149. 

*A  carrier  is  bound  to  render  reasonable  as- 
sistance to  a  passenger  whose  inability  to  take 
care  of  himself  is  made  known  to  the  carrier- 
Horn  V.  Southern  Ry.  (S.  C.)  963. 

Under  Va.  Code  1904,  SS  3214,  3215,  3220.  a 
railroad  company  cannot  be  sued  in  a  county 
in  which  the  cause  of  action  did  not  arise,  and 
in  which  it  does  not  have  its  principal  office,  and 
in  which  its  president  or  other  chief  officer  does 
not  reside. — Virginia  &  S.  W.  Ry.  Co.  ▼.  Hol- 
lingsworth  (Va.)  672. 

ill.  ■^—  Contributory      negllseao*      of 
person  injured. 

*Whe4£er  a  passenger  in  leaving  his  seat  and 
going  on  the  platform  is  guilty  of  negligence 
is  a  question  for  the  jury.--Central  of  Georgia 
Ky.  Co.  V.  Forehand  (Ga.)  44. 

In  a  suit  by  a  passenger  for  personal  in- 
juries, held  error  to  omit  an  instruction  em- 
bodying the  principle  of  Civ.  Code  1895.  f 
3830,  that,  if  plaintiff  by  ordinary  care  could 
have  avoided  the  consequences  of  defendant's 
negligence,  he  is  not  entitled  to  recover. — South- 
ern  Ry.   Co.  V.   Gore    (Ga.)    180. 

In  an  action  by  a  passenger  for  pereonal 
injuries  the  failure  to  include  in  instniction  the 
qualification  of  Civ.  Code  1895,  i  3830,  that, 
if  plaintiff  by  ordinary  care  conld  nave  avoided 
the  consequences  of  defendant's  negligence,  be 
conld  not  recover,  held  enot. — Southern  Ry. 
Co.  V.  Gore  (Ga.)  180. 

{12.  —  Ejection  of  passengers  and  in- 
truders. 
*A  passenger  who  had  paid  his  fare  to  a  dty 
under  quarantine,  and  who  left  the  train  at  t 
station  in  obedience  to  the  order  of  a  quaran- 
tine officer,  has  no  cause  of  action  against  the 
roilway  company  for  a  wrongful  expulsion.— 
Baldwin  v.  Seaboard  Air-Line  Ry.  Go.  (Ga.)  ^ 

•Conductor  held  to  have  no  legal  right  to  pit 
passenger  off  because  he  refused  to  pay  four 

*Polnt  annotated.   See  ayllabva.  ^^  . 
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cents  per  mHe,  the  diarge  fanpoaed  on  those 
who  ride  without  tickets.— Brown  v.  Central 
of  Oeorgia  Ry.  Co.  (Ga.)  163. 

*A  passenger  forcibly  expelled  held  entitled 
to  recover  such  damage  as  he  may  have  sus- 
tained.—Jloore  V.  Central  of  Georgia  Ky.  Co. 
(Ga.  App.)  63. 

•Where  a  passenger  fails  to  buy  a  ticket,  and 
refuses  to  pay  the  train  rate,  the  company  must 
eject  him.— McCook  v.  Dublin  &  8.  W.  R.  Go. 
(Ga.  App.)  491. 

§  13.  —  Paasensers'  effeeta. 

A  declaration  against  a  railroad  held  not  to  set 
out  a  cause  of  action  against  the  railroad  com- 
pany as  a  carrier,  but  only  as  a  warehouseman. 
—Southern  By.  Co.  y.  Rosenheim  &  Sons  (Ga. 
App.)  81. 

*Wher«  a  passenger  leaves  his  trunks  over 
night  in  the  oaggagie  room,  the  carrier  has  no 
higher  responsibTllty  than  that  of  a  depositary. 
—Southern  Ry.  Co.  t.  Rosenheim  &  Sons  (Ga. 
App.)  81. 

*A  passenger  who  surrenders  his  checks  for 
baggage  cannot  hold  the  company  as  a  carrier 
for  destruction  of  the  trunks  by  fire  during  the 
niKht. — Southern  Ry.  Co.  y.  Rosenheim  &  Sons 
(Ga.  App.)  81. 

*The  carriage  of  the  personal  baggage  of  a 
passenger  is  Incident  to'  the  ticket  purchased 
and  personal  to  the  user  of  the  ticket,  except 
where  several  members  of  a  family  are  travel- 
ing together,  in  which  case  articles  belonging 
to  them  may  be  checked  as  the  baggage  of  one. 
—Brick  y.  Atlantic  Coast  Line  R.  Co.  (N.  C.) 
1073. 

Where  a  carrier  is  liable  only  as  gratuitous 
bailee  of  goods  checked  as  baggage,  gross  neg- 
ligence or  willful  injury  must  be  shown  to  war- 
rant a  recovery  for  the  loss  of  the  same. — 
Brick  ▼.  Atlantic  C^ast  Line  R.  CJo.  (N.  O.) 
107& 

'Personal  baggage  of  a  passenger  defined. — 
Brick  v.  Atlantic  Ckiast  Line  R.  (Do.  (N.  O.) 
1073. 

*A  carrier  is  an  insurer  of  the  personal  bag- 
gage of  a  passenger.— Brick  y.  Atlantic  Coast 
Line  R.  <3o.  (N.  C.)  1073. 

•Where  the  user  of  a  ticket  was  not  the  own- 
er of  the  goods  checked  as  bag^ge,  and  he  and 
the  owner  were  not  traveling  together,  the  own- 
er was  the  proper  party  to  sue  for  a  loss  of  the 
baggage. — Brick  v.  Atlantic  Coast  Line  R.  Co. 
(N.  C.)  1073. 

A  railroad  baggage  check  held  prima  facie  evi- 
dence of  delivery  of  the  baggage,  rebuttable  only 
by  'direct  proof  of  nondelivery.— Park  y.  South- 
em  Ry.  Co.  (S.  C.)  931. 

A  complaint  in  an  action  for  loss  of  a  pas- 
senger's baggage  held  bad  for  failing  to  allege 
a  delivery  of  uie  baggage  to  the  carrier. — Park 
▼.  Southern  Ry.  O.  (S.  C.)  931. 

A  carrier  held  relieved  on  a  showing  made 
from  liability  for  loss  of  a  passenger's  baggage. 
—Park  y.  Southern  Ry.  Co.  (S.  Ci)  931. 

A  railway  company  is  not  responsible  for  a 
passenger's  Iwggage  which  is  shown  never  to 
have  been  delivered  to  it. — Park  v.  Southern  Ry. 
Co.  (8,  C.)  931. 

*A  railroad  iMggage  check  is  not  a  contract, 
but  a  receipt  and  is  prima  facie  evidence  of  a 
delivery  of  baggage  to  the  carrier. — Park  y. 
Southern  Ry.  Co.  (S.  C.)  931. 


CARRYING  WEAPONS. 

See  "Weapons." 


CATTLE. 


See  "Animals." 


CAUSE  OF  ACTION. 

See  "Action." 

CAVEAT  EMPTOR. 

Application  of  rule  to  purchaser  at  executor's 
sale,  see  "Bzecutors  and  Administrators," 
»6. 

CERTIFICATE. 

Certified  copies,  see  "Evidence,"  {  8. 

Mutual  benefit  insurance  certificate,  see  "In- 
surance," 1 10. 

Of  notary  to  deposition,  see  "Depositions." 

Of  record  for  purpose  of  review,  aee  "Api>eal 
and  Error,"  f9. 

CERTIORARI. 

Review  in  criminal  prosecutions,  see  "Oriminal 

Law,"  H  29,  35. 
Review   of   proceedings   before   justices   of  the 

peace,  see  ^'Justices  of  the  Peace,"  S  8. 

I   1.    Nature  and  crounAs. 

♦Certiorari  lies  to  correct  judgments  which 
are  irregular  or  erroneous,  but  not  those  which 
are  wholly  void.— Sawyer  v.  City  of  Blakely 
(Ga.  App.)  399. 

8   2.    ProeeedlBKs  and  determination. 

Where  a  certiorari  on  the  ground  that  the 
judgment  was  not  supported  by  the  evidence 
challenges  a  judgment  of  the  recorder  or  police 
judge  of  the  city  of  Atlanta  directing  that  an 
obstruction  to  a  private  alley  be  abated,  the 
judgment  of  the  superior  court  overruling  the 
certiorari  will  not  be  di-sturbed. — Terrell  y. 
Tommey  (Ga.  App.)  294. 

Allegations  in  the  petition  for  certiorari, 
not  verified  by  the  answer,  present  nothing  for 
determination,  either  by  the  superior  or  the 
appellate  court. — Thompson  v.  Beacham  (Ga. 
App.)  311. 

An  answer  of  the  trial  magistrate  to  a  writ 
of  certiorari  which  merely  verifies  the  rendition 
of  a  final  judgment,  lield  insufficient,  where  the 
certiorari  is  brought  to  correct  errors  at  the 
trial. — Thompson  v.  Beacham  (Ga.  App.)  811. 

•Unless  the  judgment  rendered  is  absolutely 
demanded  by  the  evidence,  the  first  grant  of  a 
new  trial  on  certiorari  will  not  be  interfered 
with.— Pair  v.  Metropolitan  Life  Ins.  CJo.  (Ga. 
App.)  492. 

Where  the  answer  to  writ  of  certiorari  did 
not  verify  the  statement  that  a  judgment  was 
rendered  against  petitioner,  or  disclose  what 
disposition  was  made  of  the  case  hy  the  road 
commissioners,  and  no  exception  was  taken  so 
as  to  require  the  commissioners  to  answer 
more  fully,  the  court  on  appeal  cannot  reverse 
the  judgment  overruling  the  certiorari. — Rat- 
clitr  y.  Smith  (Ga.  App.)  618. 

In  order  to  review  a  refusal  of  certiorari, 
the  petition  must  t>e  incorporated  in  the  bill  of 
exceptions  or  otherwise  verified  by  the  trial 
judge.— Hall  y.  State  (Ga.  App.)  658. 

CHALLENGE. 


To  juror,  see  "Sntf,"  U  h  ^ 
*Velat  annotated.   See  syllalMU. 
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CHANCERY. 


See  "Equity." 


CHANGE  OF  VENUL 

Of  civil  action,  see  "Venue,"  8  2. 

CHARGE. 

For  use  of  wharf,  see  "WJiarves." 
To  iury  in  civil  actions,  see  "Trial,"  H  6-10. 
To  ]UI7,  in  criminal  prosecutions,  see  Oiminal 
Law,^'  IS  21,  22. 

CHARTER. 

Of  city,  see  "Municipal  Corporations,"  j8  4,  5,  7. 
Of  corporation,   see  "Corporations,"  i  1. 

CHATTEL  MORTGAGES. 

Of  corporate  property,  see  "Corporations,"  I  3. 
Reformation   of,   see   "Reformation   of   Instru- 
ments," {  2. 

S  1.    Seqnialtea  and  TaUdlty. 

*A  mortgage  describing  the  mortgaged  prop- 
erty as  all  crops  of  cotton,  com,  or  other 
agricnltnral  products  cultivated  by  B.  in  L. 
county  during  1905  is  not  void  for  uncertainty. 
—Read  Phosphate  Co.  t.  Seichselbanm  Co.  (Ga. 
App.)  122. 

I  2.     Constraetloa  a»d  operation. 

The  lien  of  a  judgment  duly  recorded  after 
maturity  of  a  growing  crop  Is  superior  to  a 
bill  of  sale  for  a  debt  executed  after  judgment. 
— Hixon  v.  Callaway  (Ga.  App.)  1120. 

Laws  1899,  p.  78,  providing  that  mortgages  to 
secure  supplies  shall  be  superior  to  older  judg- 
ments, does  not  include  bills  of  sale  of  crops 
matured  to  secure  such  supplies. — Hixon  t. 
Callaway  (Ga.  App.)  1120. 

i  3.    Rl(hta  and  remodlea  of  oredltora. 

♦A  sale  of  personalty  to  secure  a  debt  where 
the  property  remains  in  the  possession  of  the 
vendor  is  void  as  against  third  persons  without 
notice  in  writing. — Henry  Vogt  Mach.  Co.  v. 
Bailey  (Ga.  App.)  314. 

i  4.     RemoTal  o>  transfer  of  property  by 
mortgagor. 

The  gist  of  the  offense,  under  Pen.  Code 
1896,  I  671,  is  the  fraudulent  sale  of  mortgag- 
ed personalty  and  loss  thereby  sustained  by 
the  mortgagee,  and  both  elements  of  the  of- 
fense must  be  shown. — Denuey  t.  State  (Ga. 
Aw).)  8ia 

i  S.    Foreelomre. 

'Chattel  mortgagee  after  condition  broken 
Jteld  not  estopped  from  enforcing  his  mortgage. 
— Crafton  v.  Patrick  (S.  C.)  1. 

CHATTELS. 

See  "Property." 

CHEAT. 

See  "False  Pretenses" ;  "Fraud." 


CHECKS. 

See  "Bills  and  Notes." 

As  payment,  see  "Payment,"  f  1, 

Bailment  of,  see  "Bailment." 

For  baggage,  see  "Carriers."  {  13. 

On  bank,  see  "Banks  and  Banking,"  {  2. 

*  Point  annotated. 


CHILDREN. 

See  "Guardian  and  Ward";   "Infants";   "PM"- 
ent  and  Child." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CHURCHES. 

See  "Religions  Societies." 

CITATION. 

On  appeal,  see  "Appeal  and  Brtor,"  i  6. 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 


Eioual  protection  of  laws,  see  "Constitntioul 

Law,'*^!  5. 
Judicial  notice  of  social  status,  see  "Bvidence." 

Jl. 
Privileges  and  immunities,  see  "Constitntioiial 

Law,*^  t  4. 


CIVIL  RIGHTS. 

See  "Constitutional  Law,"  U  4,  S. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  county,  see  "Counties,"  t  6. 

Against  estate  of  decedent,  see  "Bxecntors  aad 

Administrators,"  i  4. 
To  nroperty  levied  on,  see  "Attachment,"  |  5; 

"ExecnUon,"  I  8. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  I  4. 

CLERKS  OF  COURTS. 

Mandamus,  see  "Mandamus,"  {  2. 

The  office  of  deputy  superior  conrt  deik  may 
be  filled  by  an  officer  de  facto  who  was  not 
clerk  de  jure  because  of  his  failure  to  take  tbe 
oath.— Liedbetter  v.   State  (Ga.  App.)  1106. 

*The  acta  of  a  de  facto  clerk  of  the  superior 
court  in  matters  both  civil  and  criminal  are  u 
effective  as  if  he  were  a  regular  qualified  (*• 
cer,  under  Civ.  Code  1895,  §  4399,  and  Prl 
Code,  t  242.— Ledbetter  v.  State  (Ga.  ApfC 
1106. 

CLUBS. 

Shaving  of  club  members  on  Sunday  as  offntx 
against  Sunday  law,  see  "Sunday." 


COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  f  9. 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  {  6. 


Bee  syllabna. 
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COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  S  1. 

COLLECTION. 

Of  costs,  see  "Costs,"  1 1. 

Of  estate  of  Secedent,  see  "Executors  and  Ad- 
ministrators," f  2. 
Of  taxes,  see  "Olucation,"  S  6. 

COLLISION. 

I   1.    Foe  e*  tUek  weather. 

*In  an  action  for  injuries  to  a  vessel  In  a 
collision,  the  evidence  held  to  show  that  the 
proximate  cause  of  the  collision  was  the  act  of 
the  officer  of  plaintiff's  vessel  changing  her 
course.— Smith  v.  Norfolk  &  S.  R.  Co.  (N.  O.) 
78». 

"Moderate  speed,"  as  applied  to  vessels  in 
fog,  defined.— Smith  v.  Norfolk  &  S.  R.  Co. 
(IC  C.)  799. 

f    2.    Suits  for  damages. 

The  rules  of  the  courts  of  admiralty  held  not 
applicable  to  an  action  at  law  in  the  state  courts 
for  negligence  causing  injury  to  a  vessel  in  a 
collision  with  another.— ^rnith  v.  Norfolk  & 
8.  R.  Co.  (N.  C.)  799. 

COLOR  OF  TITLE. 

To  sustain   adverse   possession,   see   "Adverse 
Possession." 

COMBINATIONS. 

See  "Conspiracy";   "Monopolies,"  t  !• 

COMITY. 

Between  courts,  see  "Courts,"  |  6. 

COMMERCE. 

Carriage  of   goods   and   passengers,   see   "Car- 
riers";   "Shipping." 

8    1.    Subjects  of  recnlatloii. 

24  St.  at  Large,  p.  1,  makes  each  carrier  the 
agent  of  its  connecting  carrier  from  whom  it  re- 
ceives freight,  and  makes  each  liable  for  any 
freight  lost,  damaged,  or  destroyed  by  the  con- 
necting carrier,  tietd  an  infringement  of  the 
interstate  commerce  clause  of  the  federal  Con- 
stitution.—Venning  V.  Atlantic  Coast  Line  R. 
Co.  (S.  C.)  983. 

f    2.    Means  and  methods  of  regulation. 

*Co<le  1902,  {  2176.  holding  initial  carrier 
liable  for  loss  of  freight  unless  receipt  is  pro- 
duced from  connecting  carrier,  held  not  uncon- 
stitutional as  imposing  burden  on  interstate 
commerce.— JonesviIIe  Mfg.  Co.  v.  Southern  Ry. 
(S.  O.)  422. 

*Act  1908  (24  St  at  Large,  p.  81),  providing 
»  penalty  for  a  carrier's  failure  to  pay  a  claim 
for  loss  of  freight,  held  not  an  interference  with 
interstate  commerce. — Charles  v.  Atlantic  Coast 
£.Ine  R.  Co.  (S.  C.)  927 ;  Mazursky  v.  Same  (S. 
0.)981. 

COMMERCIAL  PAPER. 

See  "BiUa  and  Notes." 

COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  Persons,"  1 1. 
To  take  testimony,  see  "Depositions." 


COMMISSIONERS. 

Appointment  by  county  commissioners  of  su- 
perintendent of  poorhouse,  see  "Paupers,"  {  1. 

Commissioner's  deed,  see  "Judicial  Sales. ' 

Commissioner  to  take  deposition,  see  "Deposi- 
tions." 

In  condemnation  proceedings,  see  "Eminent  Do- 
main," {  8. 

Insurance  commissioner,  see  "Insurance,"  t  9. 

Jury  commissioners,  see  "Grand  Jury." 

Road  oommissionera,  see  "Bridges,"  $  1. 

COMMISSION  MERCHANTS. 

See  "Factors." 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  |  8. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  DRUNKARDS. 

See  "Drunkards." 

COMMON  LAW. 

See  "Life  Estates." 

Arbitration,  see  "Arbitration  and  Award,"  i  1. 
Dower,  see  "Dower,"  t  1. 
Presumption  as  to  in  another  state,  see  "Evi- 
dence,^* f  2. 

*The  common  law  of  force,  prior  to  May  14, 
1876,  was  adopted  by  Act  Feb.  26,  1784,  ex- 
cept where  moaified  by  statutes  or  not  adjusted 
to  the  conditions  or  system  of  government  ex- 
isting here.— Harris  ▼.  Powers  (Oa.)  1088; 
Powers  V.  Harris,  Id. ;  Nolan  v.  Same,  Id. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  t  1. 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Bml" 
nent  Domain,"  {  2. 

Of  particular  clas»e»  of  officer*  or  other  pertont. 
See  "Brokers,"  {  3;   "Witnesses,"  {  1. 
Attorney,  see  "Attorney  and  Client,"  |  1. 
County  officers,  see  "Counties,"  %  2. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "ITvidenre,"  {  3. 
of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  f  8. 
Of  experts  as  witnesses,  see  "Evidence,"  |  10. 
Of  juror,  see  "Jury,"  i  2. 
Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  {  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  6 ;   "Indictment  and  Information." 

COMPOSITIONS  WITH  CREDITORS. 

*A  settlement  of  a  cause  of  action  by  a  part- 
nership   estops    the   individual    partners   from 


*  Point  annotated.   See  syllalnuu 
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afterwards  asserting  the  same  canse  of  action 
as  their  own.— McCendon  Bros.  r.  Finch  (Ga. 
App.)  690. 

*Wbere  one  accepts  money  in  settlement  of  a 
cause  of  action,  he  cannot  thereafter  set  up  the 
same  cause  of  action  against  another  whom  he 
had  the  election  of  suing  in  the  first  instance. — 
McLendon  Bros.  v.  Finch  (6a.  App.)  690. 

•Though  a  party  may  have  had  the  right  of 
electing  between  remedies  for  the  same  cause  of 
action,  on  once  obtaining  satisfaction,  his  cause 
of  action  ends.— McLendon  Bros.  r.  Finch  (Ga. 
App.)  690. 

COMPROMISE  AND  SETTLEMENT. 

Bee  "Accord  and  Satisfaction" ;    "Compositions 
with  Creditors" ;   "Payment" ;   "Release." 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," 8  2. 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

In  pleading,  see  "Pleading,"  I  1. 
Of  witness,  see  "Evidence,"  J  10. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  "Courts,"  (  5. 


CONDEMNATION. 


Taking  property  for  public  use,  see 
Domain." 


'Bfauinoit 


CONDITIONAL  SALES. 

See  "Sales,"  }  9. 

Mortgage  as  distinguished  from,  see  "Mort- 
gages," {  1. 

CONDITIONS. 

In  contracts  and  conveyances. 
See  "Contracts,"  §§  2,  8. 
Telegram,  see  "Telegraphs  and  Telephones,"  {  1, 

Precedent  to  actions  or  other  proceedings. 

Condition  precedent  to  setting  aside  tax  deed, 
see  "Taxation,"  {  7. 

For  deceit,  see  "Fraud,"  §  2. 

Judgment  against  defendant  as  condition  prece- 
dent to  judgment  against  garnishee,  see  Oar- 
nishment,"  {  4. 

CONDONATION. 

Of  grounds  for  divorce,  see  "Divorce,"  (  2. 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 

i  14. 
In  prosecution  for  adultery,  see  "Adultery." 

CONFIDENTIAL  RELATIONS. 


Disclosure  of  communications,  see  "Witnesses,' 
«2. 


CONFIRMATION. 

Of  report   of  commissioners   in   oondemnatioB 
iwoceedings,  see  "Eminent  Domain,"  (  3. 

CONFLICT  OF  LAWS. 

Conflicting  jurisdiction  of  courts,  see  "Courts," 

8  5. 
Relating  to  contracts,  see  "Contracts,"  |  & 
Relating  to  insurance  policy,  see  "Insurance," 

CONNECTING  CARRIERS. 

See  "Carriers,"  f  0. 

CONSENT. 

Of   parties   as    to   jurisdiction    of    conrt,    see 
"Cfeurts,"  t  1. 

CONSIDERATION. 

Of  bill   of  exchange   or  promissory  note,   see 

"Bills  and  Notes,"  (  1. 
Of  contract  in  general,  see  "Contracts,"  f  1. 

CONSIGNMENT. 

See  "Factors." 

CONSOLIDATION. 

Of  municipal  corporations,  see  "Municipal  Oor- 
porations,"  1 1. 

CONSPIRACY. 

Combinations   to   monopolize   trade,   see   "Mo- 
nopolies," t  1. 

{    1.    CivU  llablUty- 

•Conspiracy  defined.— Woodruff  v.  Hurhes 
(Ga.  App.)  651. 

•Where  civil  liability  for  a  conspiracy  is  sought 
to  be  imposed,  the  gist  of  the  action  is  the  tort 
and  the  damage  thereby  done. — Woodruff  v. 
Hughes  (Ga.  App.)  551. 

In  an  action  for  conspiracy,  the  allegation  and 
proof  of  conspiracy  is  important  to  enable 
plaintiff  to  recover,  not  only  from  the  actual 
participants,  but  also  from  chose  who  con- 
spired to  accomplish  it— Woodruff  v.  Hughes 
(Ga.  App.)  551. 

To  show  conspiracy,  it  is  not  necessary  to 
prove  that  the  parties  entered  into  any  specific 
agreement,  but  proof  that  two  or  more  persona 
either  positively  or  tacitly,  came  to  an  under- 
standing to  accomplish  an  unlawful  design,  or 
a  lawful  design  unlawfully,  is  sufficient — Wood- 
ruff v.  Hughes  (Ga.  App.)  651. 

CONSTABLES. 

See  "Sheriflti  and  Constables." 

CONSTITUTION. 


Of  benefit  association,  see  "Beneficial  Associa- 
tions." 

•Point  Minotated.   See  syllabus. 
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CONSTITUTIONAL  LAW. 

Provition$  rating  to  particular  $ubiert$. 

See  "Appeal  and  Error,"  ii  10.  16,  19  ;•  "Bank- 
ruptcy," {  1;  "Courts,"  §  4;  "Eminent  Do- 
main," {  1;  "Intoxicating  Liquors,"  §{  1,  2: 
"Judges,"  5  1:  "Licenses,"  f  1 ;  "Master  and 
Servant."  J  7;  "Officers,"  J 1 ;  "Schools  and 
School  Districts."  g  1;  "Searches  and  Sel- 
irares":  "TaxaOon,"  II  2.  3;  "Witnesses," 
f  1. 

Exchange  of  state  bonds,  see  "States."  {  1. 

Special  or  local  laws,  see  "Statutes,"  |  1. 

SubjecU  and  titles  of  statutes,  see  "Statutes," 

I  1.  Oonstmotloii,  operation,  and  en- 
forcement of  oonstltntlonal  pro- 
▼Islona. 

*An  allegation  that  a  given  statute  la  uncon- 
stitutional as  a  special  act,  where  provision  has 
been  made  by  an  existing  general  law  which 
fails  to  point  out  the  general  law,  presents  no 
question  for  decision.— Bdalgo  t.  Southern  Ry. 
Co.  (Ga.)  846. 

Where  suit  is  brought  for  an  amount  for 
which  defendant  would  be  liable  in  the  absence 
of  the  statute  which  he  seeks  to  set  aside  as 
unconstitutional  as  well  as  for  an  additional 
amount  as  the  penalty  authorized  by  such  stat- 
ute, upon  a  bill  of  exceptions,  complaining  of 
the  judgment  for  merely  the  amount  to  which 
plaintiff  would  be  entitled  in  the  absence  of  the 
statute  the  constitutionality  of  such  statute  is 
neither  necessary  nor  proper. — Southern  Ry.  Co. 
T.  Schlittler  (Ga.  App.)  59. 

The  courts  will  not  pass  on  moot  constitu- 
tional questions. — Sawyer  v.  City  of  Blakely 
(Ga.  App.)  399. 

*The  Supreme  Court  will  not  pass  on  the 
constitutionality  of  a  statute,  unless  it  is  nec- 
essary to  a  determination  of  the  issues. — State 
V.  Cain  (S.  C.)  937. 

*A  party  deriving  his  authority  ander  a  stat- 
ute cannot  assail  its  constitutionality. — State 
V.  Cain  (S.  C.)  937. 

*In  asoertaininc  the  intention  of  the  people  in 
adopting  a  Constitution,  all  parts  of  the  Con- 
stitution mii£t  be  considered. — State  v.  Harden 
(W.  Va.)  716. 

*In  determining  the  meaning  of  a  constitution- 
al provision,  the  interpretation  put  upon  it  by 
its  framers  in  drafting  it  and  the  people  in  put- 
ting it  into  operation  should  have  great  weight. 
—State  V.  Harden  (W.  Va.)  715. 

*A  contemporaneons  construction  given  to  a 
Con.stitntion  by  the  Legislature  and  acquiesced 
in  by  the  people  and  the  courts  will  not  l>e  dis- 
turbed unlera  plainly  wrong.^State  v.  Harden 
<W.  Va.)  715. 

f  S.  IMstrlbvtton  of  Koremmeatal  paw- 
era  and  fnnotlona. 

Revisal  1906,  §  2060,  held  not  unconstitution- 
al ;  it  being  within  the  province  of  the  Ledsla- 
ture  to  change  the  rules  of  evidence  and  de- 
clare certain  facts,  when  shown,  prima  focie 
evidence  of  guilt.— State  v.  Dowdy  (N.  0.) 
1002;   Same  v.  Toler  (N.  C.)  1005. 

Whether  a  proi>osed  new  county  embraces  the 
same  territory  as  was  embraced  in  a  proposed 
county  voted  on  within  four  years  is,  under  the 
Constitution,  exclusively  for  the  Governor.— 
Htate  T.  Ansel  (S.  C.)  933. 

The  province  of  the  Legislature  Is  to  make 
and  repeal  laws,  not  to  determine  what  is  or 
has  been  the  law,  for  that  is  judicial  action 
within  the  exclusive  province  of  the  courts.— 
State  V.  Harden  (W.  Va.)  715. 


i   3.    OUlgatlon   of   oontraots. 

•Under  Const,  art.  9,  |  2,  the  imposition  of  a 
license  tax  on  a  corporation  formed  under  the 
general  law  subsequent  to  the  adoption  of  such 
constitutional  provision,  by  the  license  tax  act 
of  1904  (24  Stat  at  Laree.  p.  4G2),  as  amended 
by  the  act  of  1906  (24  Stat,  at  Large,  p.  827), 
held  not  an  impairment  of  the  state's  contract 
obligation  to  the  corporation.— Ware  Shoals 
Mfg.  Co.  V.  Jones  (S.  C.)  811. 

i   4.    FrlTUeges  or  Immnnltlea,  and  olasa 
leglalatlon. 

Acts  1903,  p.  579.  amending  the  charter  of  the 
city  of  Macon,  held  not  to  abridge  the  privileges 
and  immunities  of  the  citizens  of  annexed  terri- 
tory, within  Const.  U.  S.  Amend.  14.— Smith 
r.  City  of  Macon  (Ga.)  713. 

I   S.    Egnsl   proteotlon   of  laws. 

♦Act  Dec.  16,  1902,  p.  20,  |  2,  par.  2,  pro- 
viding for  a  tax  on  presidents  of  certain  corpora- 
tions, is  not  obnoxious  to  the  federal  Constitu- 
tion (fourteenth  amendment),  as  denying  equal 
protection  of  the  laws.— Witham  v.  Stewart 
(Ga.)  463. 

Acts  1903,  p.  679,  amending  the  charter  of  the 
city  of  Macon,  held  not  to  deny  to  the  citizens 
of  annexed  territory  the  equal  protection  of  the 
laws  within  Const.  U.  S.  Amend.  14.— Smith  v. 
City  of  Macon   (Ga.)   713. 

♦Act  Aug.  15.  1903  (Acts  1908.  pp.  90,  91), 

making  it  illegal  to  procure  money  or  other 
thing  of  value  under  contract  for  services  with 
intent  to  defraud,  is  not  in  violation  of  the  Con- 
stitution of  the  United  States,  as  deiu'ing  equal 
protection  of  the  laws. — Vance  v.  State  (Ga. 
App.)  690. 

*24  St.  at  Large,  p.  1,  making  each  carrier 
the  agent  of  its  connecting  carrier  from  whom 
it  receives  freight,  and  liable  for  neglect  of  its 
connecting  carrier,  is  not  a  violation  of  the  fed- 
eral Constitution  (Amend.  14)  or  Const.  S.  C. 
art.  1,  S  5,  as  denying  to  the  carrier  the  equal 

Srotection    of    the    law. — Venning    v.    Atlantic 
oast  Line  R.  Co.  (S.  C.)  983. 

I   6.    Due  prooeas  of  law. 

Acts  1903,  p.  6T9.  amending  the  charter  of  the 
city  of  Macon,  held  not  to  deprive  the  citizens 
of  annexed  territory  of  their  property  without 
due  process  of  law,  within  Const.  U.  S.  Amend. 
14.— Smith  V.  City  of  Macon  (Ga.)  713. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  1 1. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  |  6. 

CONTEST. 

Of  widow's  claim  to  dower,  see  'T>ower,'*  S  2. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  {  4. 

CONTINUANCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
II  16,  35. 

Review  of  discretionary  rulings  on  motion  for, 
see  "Appeal  and  Error,"  |  15. 

♦Where  it  is  not  made  to  appear  that  a  par- 
ty is  unable  to  be  present  at  the  trial,  there  if 
no  abuse  of  discretion  in  retusinc  a  continu- 


*Folat  annotatod.   ■••  •yllabsa. 
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ance  for  his  absence.— GaTender  ▼.  Atkins  (6a. 
App.)  332. 

*A  continuance  on  a  material  amendment  to 
I>etition,  whereby  defendant  was  surprised, 
should  have  lieen  granted.— Oorr  y.  darter  (Ga- 
App.)  488. 

CONTRACTS. 

Admission  in  action  on,  see  "Evidence,"  i  5. 
Afreements     within     statute    of    frauds,     ae« 

^'Frauds,  Statute  of." 
Assignment,  see  "Assignments." 
Cancellation,  see  'Cancellation  of  Instruments." 
Coarse  and  conduct  of  trial  in  action  on,  see 

"Trial,"  t  1. 
Evidence  of  damages  in  action  for  breach,  see 

"Damages,"  t  3. 
Harmless   error   in    rulings   in    action    on,    see 

"Appeal  and  Error,"  {  17. 
Impairing  obligation,  see  "Constitutional  Law," 

S  3. 
Joinder  of  actions  ez  contractu  and  ex  delicto, 

see  "Action,"  !  2. 
Nature  of  action  as  ex  delicto  or  ez  contractu, 

see  "Action,"  t  1. 
Operation  and  effect  of  customs  or  usages,  see 

Customs  and  Usages." 
Operation  and  effect  of  usury  laws,  see  "Usury," 

Opinion  evidence  in  action  on,  see  "Evidence," 
J  10. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  i  9. 

Reformation,  see  "Reformation  of  Instruments." 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  ''Subrogation." 

ConiracU  of  pariievlar  datiet  of  penom. 
See  "Carriers,"  M  2,  9;    "Corporations,"  S  3; 
"Counties,"  {  3;    '^Husband  and  Wife,"  f  2; 
"Master  and  Servant" 

Contraott  relating  to  particular  subjects. 
Construction  of  bridge,  see  "Bridges."  {  1. 
Oround  for  meclianics'  liens,  see  "Mechanics' 

Liens,"  I  1. 
Limitation  of  carrier's  liability,  see  "Carriers," 

S5. 
Transmission  of  telegram,  see  "Telegraphs  and 

Telephones,"  {  1. 
Transportation  of  goods,  see  "Carriers,"  {  2. 
Transportation   of   passengers,    see   "Carriers," 

«9. 

Particular  classes  of  espress  contracts. 
See   "Bailment";    "Bills   and   Notes";    "Cove- 
nants" ;  "Insurance"  ;  "Partnership" ;  "Salea." 
AfEreightment.  see  "Shipping,"  J  1. 
Agency,  see     Principal  and  Agent." 
Bills  of  lading,  see  ''Carriers,"  S  2. 
Employment,  see  "Master  and  Servant." 
Leases,  see  "Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Separation     agreements,     see     "Husband     and 

Wife."  f  4. 
Stipulations  in  actions,  see  "Stipulations." 
Submission  to  arbitration,  see  "Arbitration  and 

Award."  i  1. 
Suretyship,  see  "Principal  and  Surety." 

Particular  classes  of  implied  contract*. 
See  "Covenants,"  {  1;    "Money  Received." 

Particular  modes  of  discharging  contracts. 
See   "Accord   and    Satisfaction";    "Payment": 
"Release." 

{   1.   Reqnlsitea  and  Talidity. 

•Where  a  party  has  been  induced  to  contract 
by  willful  fraud,  he  may  set  up  the  fraud  in 
an  action  on  the  contract— Turner  v.  Ware  (Ga. 
App.)  sia 


*An  honest  oo-operadon  between  two  or  more 
contractors  in  bidding  on  and  securing  a  con- 
tract for  a  public  work  Md  a  combination  to 
stifle  competition.— Virginia  Bridge  &  Iron  Co. 
V.  Crafts  (Ga.  App.)  322. 

'Agreements,  tending  to  restrain  natural  rival- 
ry and  competition  in  bidding  for  public  work 
are  against  public  policy,  and  void. — Virginia 
Bridge  &  Iron  Co.  v.  Crafts  (Ga.   App.)  322. 

'Defendant  kebt  not  bound  by  his  offer  to 
pay  the  creditors  of  another;  an  acceptance  aft- 
er the  date  proposed  for  payment  not  being  an 
acceptance  within  a  reasonable  time. — Traylor, 
Spencer  &  Co.  v.  Brimbery  (Ga.  App.)  371. 

*Fraud  in  the  promisor,  without  injury  to  the 
promisee,  is  not  sufiBcient  to  invalidate  a  -con- 
tract— Bowen  v.  E.  A.  Waxelbaum  &  Bro.  (6a. 
App.)  784. 

A  contract  will  not  be  declared  void  as  aMinst 
public  policy,  nnless  prejudice  to  the  pablic  in- 
terest dearly  appears. — Virginia  Brid^  A  Iroa 
Co.  v.  Crafts  (CTa.  App.)  322. 

I  X.    Coaatmotlsa  sad  operatlom. 

*  Where  a  contract  fixes  no  time  for  perform- 
ance, it  is  to  be  construed  as  allowing  a  rea- 
sonable time.— Bearden  Mercantile  Co.  v.  Madi- 
son Oil  Co.  (Ga.)  200 ;   Fitzpatridc  v.  Same,  Id. 

*What  is  a  reasonable  time  for  performance 
of  a  contract  is  for  the  jury. — Bearden  Mercan- 
tile Co.  V.  Madison  Oil  Co.  (Ga.)  200;  Kti- 
patrick  V.  Same,  Id. 

It  was  error  to  submit  to  the  juij  the  dedsioB 
of  a  question  as  to  whether  "this  instnunent 
sued  on  is  a  deed  or  bill  of  sale,  or  wliether  or 
not  it  is  a  mortgage" ;  the  construction  beins 
for  the  court.— Nelson  v.   Spence  (Ga.)  697. 

•Parties  are  presumed  to  contract  with  refer- 
ence to  the  -place  of  the  contract — Missouri 
State  Life  Ins.  Co..  v.  Lovelace  (Ga.  App.)  93. 

•The  law  of  the  place  where  a  contract  is 
made  controls  as  to  its  nature,  and  interpreta- 
tion.—Missouri  State  Life  Ins.  Co.  v.  Lovelace 
(Ga.  App.)  93. 

A  proviaion  of  a  contract  employing  one  as 
manager  of  a  store  that  sales  on  credit  should 
not  be  made  held  under  certain  conditions  to  be 
waived. — Mathis  v.  Harrell  (Ga.  App.)  207. 

A  contract  will  be  construed  as  made  for  a 
legal  rather  than  an  illegal  purpose,  where  at- 
tacked by  a  party  benefited  thereby. — Virginia 
Bridge  &  Iron  Co.  v.  Crafts  (Ga.   App.)  322. 

•Where  a  stock  of  goods  had  been  twice  ssold 
by  invoice,  and  it  was  an  issue  of  fact  as  to 
which  invoice  was  to  determine  the  cost  or  val- 
ue, the  meaning  of  the  words  "invoice  cost"  in 
the  contract  was  for  the  jury.— Clark  &  Wilcox 
V.  Empire  Mercantile  Co.  (Ga.  App.)  363. 

•Time  is  of  the  essence  of  a  contract  where 
its  nature  indicates  that  this  must  have  been 
the  intention  of  the  parties. — Traylor,  Spencer, 
&  Co.  V.  Brimbery  (Ga.  App.)  371. 

*Technical  words  in  a  deed,  contract,  or  oth- 
er instrument  held  controlled  in  their  effect  by 
the  intention  of  the  parties,  gathered  from  the 
instrument  ss  a  whole. — Toothman  v.  Courtney 
(W.  Va.)  915. 

t  3.    Modlficatloa  and  merger. 

Though  parties  may  by  a  course  of  dealing 
under  a  contract  waive  a  stipulation  therein, 
yet  it  must  first  appear  that  it  was  the  mutual 
intention  of  the  parties  to  so  change  the  con- 
tract— Bearden  Mercantile  Co.  v.  Madison  Oil 
Co.  (Ga.)  200;    Fitzpatrick  v.  Same,  Id. 

Where  on  the  termination  of  a  contract  a 
settlement  was  agreed  upon,  such  settlement, 
and  not  the  contract  hM  to  control.— Matliis  t. 
Harrell  (Ga.  App.)  207. 
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I  4.    H—bI««Iot  amA  abaadoaateat. 

EJyidence  k«M  insufficient  to  show  that  de- 
fendant agreed  to  surrender  hia  contract  with 
another  and  throofh  him  to  make  a  new  con- 
tract with  plaintiff.— Durant  Lnmber  Oo.  T. 
Sinclair  Lamber  Co.  (Oa.  App.)  486. 

{   8*    Perf  onaaae*  ar  breaoli. 

A  manufacturer  held  ander  an  implied  obliga- 
tion to  use  reasonably  aaitable  material  and 
to  perform  the  work  in  a  reaaonably  skiUful 
manner,  and  on  failure  of  the  machine  by  a 
breach  of  that  oblication,  an  agreonent  to  pay 
the  expenses  incurred  in  getting  up  the  ma- 
chine would  not  be  binding.— Foote  A  Daviea 
Co.  T.  Houchin  Mfg.  Co.  (6a.  App.)  368. 

I  6.    Aotloaa  for  teoaok. 

Where  the  laws  of  another  state  pro  hac  Tioo 
apply  an  answer  to  a  suit  based  on  a  contract 
to  be  performed  in  that  state  should  be  strick- 
en, unless  a  meritorious  defense,  under  the  laws 
of  that  state,  is  presented. — Missouri  State  Life 
Ins.  Co.  T.  IiOTelace  (Oa.  App.)  83. 

*The  laws  of  another  state  will  be  applied  by 
comity  in  the  enforcement  of  any  contract  to  be 
performed  in  that  state.— Missouri  State  Life 
Ins.  Co.  T.  Lovelace  (Ga.  App.)  93. 

In  an  action  for  aerrices,  not  on  the  con- 
tract of  employment,  but  on  an  agreement  al- 
leged to  hare  been  made  at  its  termination  as 
to  comnensation,  certain  evidence  field  inadmia- 
sible.- Mathis  t.  Harrell  (Ga.  App.)  207. 

*A  change  for  the  benefit  of  a  contractor  in 
his  bond  and  with  his  consent  could  not  be 
pleaded  as  a  defense  to  his  failure  to  carry  out 
the  contract.— Adams  v.  Haigler  (Ga.  App.)  330. 

*In  an  action  on  a  contractor's  bond,  an 
answer  alleging  that,  at  the  time  of  entering 
into  that  contract,  another  contract  was  made 
by  himself  and  the  principal  with  plaintiff, 
cnanging  the  original  contract,  held  subject  to 
demurrer.- Adams  v.  Haigler  (Ga.  App.)  330. 

A  charge  that  a  party  to  a  contract  may  re- 
cover where  he  has  performed  his  service  "in 
pursuance  of"  such  contract  lield  equivalent  to 
a  certain  other  instruction.— Schofield  v.  Little 
(Ga.   App.)   666. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  S  4. 

CONTRIBUTION. 

Among  insurers,  see  "Insurance,"  S  8. 
Between    partners   in    mining   partnership,    see 
"Mines  and  Minerals,"  t  2. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence."  i  8. 

Of  owner  of  animals  killed  by  operation  of 
railroad,  see  "Railroads,"  {  10. 

Of  pas8en|[er,  see  "Carriers,"  {  11. 

Of  person  injured  by  defect  in  street,  see  "Mu- 
nicipal Corporations,"  {  6. 

Of  person  killed  or  injured  by  operation  of  rail- 
road, see  "Railroads,"  gf  8,  9. 

Of  servant,  see  "Master  and  Servant,"  {{  9,  11. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  0>nvey- 

ances." 
In  trust  see  "Trusts,"  t  1. 

Conveyancei  of  particular  tpecie*  of,  or  e»tatet 

or  intercttt  in.   property. 
See  "Easements,"  §  1;   "Mines  and  Minerals," 


Particular  ctataes  of  contefancet. 
"Assignments" ;      "Chattd     Mortgaxea" ; 
-  "     "Mortgagea." 

CORONERS. 

Admissibility  in  criminal  prosecution  of  eon- 
feaaions  before  coroner's  jury,  see  "Criminal 
Law,"  S  14. 

Undo*  Civ.  Code  1902,  {(  994,  1006,  3117,  a 
magiatrate  holding  an  inquest  in  Anderson  ooan- 
ty  cannot  collect  fees  from  tlie  county  therefor. 
—Acker  t.  Anderson  County  (S.  O.)  837. 

CORPORATIONS. 

Admissibility  of  admissions  by  corporate  agoita, 

see  "Evidence,"  i  5. 
Bankruptcy  of,  see  "Bankntptcy,"  {  2. 
Corporate  agents.,  see  "Principal  and  Agent," 

Distribution  by  executor  of  stock  certificates, 
see  "Executors  and  Administrators,"  S  5. 

Double  taxation  of  foreign  corporation,  see 
"Taxation,"  i  2. 

Exercise  of  power  of  eminent  domain,  aee  "Blm- 
inent  Domain,"  (  1. 

Frandnlent  sale  of  corporate  assets,  see  "Fraud- 
ulent Conv^ances,"  {  3. 

Injunctions  affecting,  see  "Injunction."  {  2. 

Laws  imposing  license  tax  on,  as  impairing  obli- 

r.tion  of  contract,  see  "Constitutional  Law," 
3. 

Laws  imposing  tax  on  as  denying  equal  protec- 
tion of  law,  aee  "Constitutional  Law,"  {  5. 

License  taxes,  see  "Licenses,"  {  1. 

Suit  against  foreign  corporation  in  justices' 
court,  see  "Justices  of  the  Peace,"  S  2. 

Suit  to  restrain  state  officer  from  collecting  li- 
cense tax  as  snit  against  state,  see  "States," 
i  2. 

Particular  clastes  of  corporationt. 

See  "Beneficial  Associations";  "Municipal  Cor- 
porations"; "Railroads";  "Religious  Socie- 
ties." 

Banks,  see  "Banks  and  Banking,"  (  2. 

Insurance  companies,  see  "Insurance." 

Mining  companies,  see  "Mines  and  Minerals," 
S  2. 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telepnonea." 

(   1.    CoTporato  ealsteaiie  aad  fraaeUse. 

'Where  a  corporate  cliarter  is  issued  under 
general  laws  reserving  power  of  alteration,  no 
agreement  can  be  implied  not  to  impair  the 
charter  by  the  subsequent  imposition  of  license 
taxes.— Ware  Shoals  Mfg.  Co.  v.  Jones  (S.  C.) 
811. 

{   S.    Capital,  stock,  aad   dlvldeads. 

A  pledgee  of  stock  has  a  right  to  sne  for  the 
preservation  of  the  assets  of  the  company  and 
the  prevention  of  their  passing  out  of  the  hands 
of  the  corporation  under  a  fraudulent  sale.- 
Andrews  Co.  v.  National  Bank  of  Columbus* 
(Ga.)  633. 

*A  subscription  to  a  corporation  which  is  not 
binding  upon  the  corporation  until  a  stipulated 
amount  has  been  secured  and  accepted  held  not 
binding  upon  the  subscriber. — Allen  &  Co.  v. 
Bastings  Industrial  Co.  (Ga.  App.)  504. 

As  to  a  tentative  contract  between  subscribers 
to  a  proposed  corporation  and  a  third  person, 
to  become  binding  when  a  certain  sum  is  sub- 
scribed, one  who  has  subscribed  may  withdraw 
his  subscription  without  the  consent  of  such 
third  nerson.— Allen  &  Co.  v.  Hastings  Indus- 
trial Co.  (Ga.  App.)  504. 
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I    3.     Corporate  poireri  and  liabilities. 

•A  street  railway  company  is  liable  for  a  tort 
committed  by  its  conductor  in  the  prosecution 
of  its  business.— Savannah  Electric  Co.  v. 
Wheeler  (Ga.)  38. 

•Where  a  street  railway  conductor  while  col- 
lecting fares  refused  to  give  a  pas-senger  correct 
change,  and  upon  request  therefor  shot  at  the 
passenger  and  killed  a  person  on  the  street, 
the  street  railway  company  was  liable  therefor. 
—Savannah  Electric  Co.  v.  Wheeler  (6a.)  38. 

Where  the  name  of  a  corporation  as  cliattel 
mortgagor,  with  its  common  seal,  is  affixed  to 
the  mortgage  by  one  signing  as  treasurer  of  the 
corporation,  the  presumption  is  that  he  had  au- 
thority to  execute  the  instrument. — Nelson  v. 
Spence  (Oa.)  697. 

Where  a  corporation  holds  out  a  person  as 
its  officer,  it  is  bound  by  acts  apparently  with- 
in the  scoi.e  of  his  authority. — Johnson  v.  Wax- 
elbaum  Co.  (6a.  App.)  56. 

*A  corporation  held  responsible  for  the  viola- 
tion of  penal  laws.— Southern  Express  Co.  v. 
State  (6a.  App.)  67. 

A  corporation  held  suil^  of  furnishing  liquor 
to  a  minor.— Southern  Express  Co.  t.  State 
(6a.  App.)  67. 

•The  words  "M.  Ferst's  Sons  &  Company" 
do  not  import  a  corporation. — Austin  v.  M. 
Ferst's  Sons  &  Co.  (6a.  App.)  318. 

A  seal  is  unnecessary  to  the  indorsement  of 
a  negotiable  instrument,  whether  the  indorse- 
ment be  that  of  a  private  person  or  of  a  cor- 
g)iation. — Sheffield  v.  Johnson  County  Say. 
ank  (6a.  App.)  386. 

•Where  It  is  alleged  that  plaintiff  is  a  cor- 
poration, or  its  name  imports  a  corporation,  the 
burden  is  on  defendant  to  show  that  no  such 
corporation  exists.— E.  Van  Winkle  Gin  &  Ma- 
chine Works  V.  Mathews  (6a.  App.)  396. 

I  4.     Foreign  corporations. 

Under  Revisal  1905,  {  420,  held  an  action 
against  a  foreign  corporation  may  be  brought  in 
the  county  in  which  the  cause  of  action  arose 
or  where  plaintiff  resides. — Allen-Fleming  Co.  v. 
Southern  Ry.  Co.  (N.  C.)  793. 

•The  Legislature  has  the  power  to  prescribe 
the  terms  on  which  foreign  corporations  may 
come  into  the  state,  and  may  _pass  statutes  for 
the  protection  of  its  own  citizens  doing  busi- 
ness with  them. — Williams  v.  Mutual  Reserve 
Fund  Life  Ass'n  (N.  C.)  802. 

•Foreign  corporation  held  doing  business  in 
the  state.— British-American  Mortgage  Co.  t. 
Jones  (S.  C.)  417. 

•Notwithstanding  Civ.  Code  1902,  §  1793,  and 
Code  Civ.  Proc.  1902,  §  146,  held,  under  Code 
Civ.  Proc.  §  423,  a  court  acquired  jurisdiction  of 
a  foreign  corporation,  and  ttiat  it  was  error 
to  remove  the  cause. — Elms  v.  Southern  Power 
Co.  (S.  C.)  809. 

CORRECTION. 

Of  irregularities  and  errors  at  trial,  see  'fMal," 
112. 

CORROBORATION. 

Of  confessions  in  prosecution  for  adultery,  see 

"Adultery." 
Of  witness,  see  "Witnesses,"  S  4. 

COSTS. 

In   lunacy   inqnisitioa,   tee  "Insane  Persons," 
i  1. 


i    1.   PaTment  and  remedies  for  oollee- 
tlon. 

•Where  an  action  has  been  dismissed  or  dis- 
continued, and  plaintiff  is  sued  by  the  opposite 
party  in  a  matter  relating  to  the  former  con- 
troversy, he  may  answer  whether  the  costs  in 
the  former  suit  by  him  have  been  paid  or  not.— 
Cicero  t.  Scaife  (6a.)  850. 

<!   3.    In  erlminal  proseentiona. 

There  is  no  law  by  which  the  state  can  main- 
tain a  cross-bill  in  a  criminal  case,  and  the  costs 
be  taxed  under  Civ.  Code  1895,  H  5512,  5591, 
against  the  solicitor  bringing  tbe  cross-bill.— 
Mill  T.  State  (6a.  App.)  673 ;  State  t.  UiU,  Id. 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 


COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

See  "Municipal  Corjwrations." 
Construction  of  bridges,  see  "Bridgea,"  |  1. 
Establishment  of  highway,  see  "Highways,"  §  1. 
Regulation  of  traffic  in  intoxicating  liquors,  8« 

"Intoxicating  Liquors,"  J  1. 
Venue  of  action,  see  "Venue,"  (  1. 

§   1.    Creation,  alteration,  ezlatenoe,  and 
political  functions. 

The  Covernor,  by  entertaining  a  petition  for 
the  creation  of  a  new  county  and  the  appointing 
of  the  cummissiou,  under  Act  Feb.  21,  19(K>  ^24 
St.  at  Large,  p.  915),  held  not  precluded  from 
thereafter  determining  that  the  territory  em- 
braced in  the  proposed  county  is  the  same  as 
waff  embraced  in  a  proposed  county  voted  on 
within  four  years.— State  v.  Ansel  (S.  C.)  933. 

Until  the  Oovemor  has  made  an  order  for  an 
election  on  the  question  of  the  creation  of  a 
new  county,  the  inquiry  as  to  the  compliance 
with  the  constitutional  requirements  relating 
to  the  creation  of  new  counties  is  before  him. — 
State  V.  Ansel  (S.  C.)  933. 

§    2.    Government  and  officers. 

A  county  is  not  liable  to  its  treasurer  for 
commissions  on  a  fund  which  he  never  handled 
and  which  was  raised  by  private  donation  and 
deposited-  with  the  ordinary  to  buy  a  lot  and 
erect  a  public  building  for  the  county. — Worth 
County  V.  Sykes  (6a.  App.)  380. 

Settlements  made  by  a  county  treasurer  under 
Code  1904,  |  462,  are  not  conclusive,  but  only 
prima  facie,  evidence  of  the  balance  in  his  hands 
at  the  date  of  such  settlements  against  a  surety. 
—United  States  Fidelity  &  6naranty  Co.  v. 
Jordan  (Va.)  5C7. 

i   3.    Property,  eontraota,  and  llnbllitlea. 

A  county  has  no  authority  to  enter  into  an  ex- 
ecutory contract  for  the  sale  of  l>onda  which  at 
the  time  the  county  is  not  authorised  to  issue. — 
Robinson-Humphrey  (3o.  v.  Wilcox  County  (Ga.) 
644. 

Where,  by  statute,-  jurisdiction  over  a  sub- 
ject-matter is  conferred  upon  county  authori- 
ties, and  the  power  to  do  certain  things  is  ex- 
pressed, the  further  power  to  contract  in  re- 
gard to  that  subject-matter  is  to  be  implied. — 
Wright  v.  Floyd  (bounty  (CJa.  App.)  72. 

i   4.    Fiscal    management,    pnblte    debt, 
securities,  and  taxation. 

The  order  of  countv  authorities  of  Fianklin 
county  of  July  4,  1906.  providing  for  a  tax  levy 
for  the  acceptance  of  the  county  for  1906,  icM 
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not  a  now  nnd  independent  tax  \eyj  during  the 
year  IftOti,  but  is  an  amendment  to  tlie  tax  levy 
of  September  6,  1905.— Yow  v.  Sullivan  (Gaj 
002 ;  Sullivan  v.  Yow,  Id. 

A  new  county  was  created  by  Act  August  18, 
1905,  and  organized  December  6,  1905.  The 
authorities  of  the  county  from  which  a  portion 
of  the  new  county  was  taken  on  September  9, 
1905,  made  a  tax  levy  which  embraced  amounts 
necessary  to  pay  for  new  bridges  under  con- 
tracts entered  into  after  date  of  act  creating  the 
new  county.  Held,  that  the  property  owners  in 
the  new  county  ar»  not  liable  for  the  portion  of 
the  tax  necessary  for  the  erecting  of  such 
bridges.— Yow  t.  SalliTan  (Ga.)  6G2 ;  BnlliTan  t. 
Yow,    Id. 

S   5.    Clalaaa  acalast  eounty. 

Under  the  direct  provisions  of  Pol.  Code 
1895,  I  362,  claims  against  counties  must  be 
presented  within  12  mouths  after  .such  claims 
accrue,  unless  held  by  minors  or  person  laboi^ 
ing  under  difficulties.— Elbert  County  v.  Swift 
(6a.  App.)  396. 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 

Determination   of   constitutional  questions,   see 

"Constitutional  Law,"  §  1. 
Judges,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,"  {  2. 
Jurisdiction  to  protect  members  of  ecclesiastical 

organization,    see   "Religious    Societies." 
Justices'  courts,  see  "Justices  of  the  Peace." 
Mandamus  to  inferior  courts,  see  "Mandamus," 

t  2. 
Province  of  court  and  jury,  see  "Trial,"  i  5. 
Review  of  decisions,  see  "Appeal  and  Error." 

i    1,    Nature,  extent,  Knd  exeroise  of  J«- 
risdietloa  in  general. 

Consent  of  parties  cannot  give  jurisdiction  of 
the  subject-matter.— Western  Union  Telegraph 
Co.  V.  Cooper  (Ga.  App.)  517. 

f   2.    Establlibment.     orKanlaatloB,    and 
prooednre  In  (eneral. 

A  decision  concurred  in  by  the  entire  bench  of 
six  justices  cannot  be  reversed  except  upon 
like  concurrence.- Hart  v.  Atlanta  Terminal  Co. 
(Ga.)  452. 

•Although  a  copy  of  the  charge  has  heen 
approved  and  filed,  the  trial  judge  can  change 
the  same  by  correcting  errors  made  in  tran- 
scribing.—Atlnnta  &  B.  A.  L.  Ry.  V.  McManus 
(Ga.  App.)  258. 

♦The  judge  has  power  to  correct  errors  to 
the  stenographer's  report  of  his  charge,  even 
after  it  has  been  filed  for  record. — Moody  v. 
State  (Ga.  App.)  262. 

I   3.    Conrts  of  limited  or  inferior  Jiuis> 
diction. 

The  dty  court  of  Baxley  is  a  constitutional 
city  court.- Paulk  v.  State  (Ga.  App.)  1108. 

S   4.    Conrts  of  appellate  Jvrlsdiotlon. 

Where  the  CJourt  of  Appeals  certifies  to  the 
Supreme  Court  a  question  asking  for  instruc- 
tions as  to  the  validity  of  a  rule  nisi  in  a  mo- 
tion for  new  trial,  the  question  will  be  consid- 
ered in  the  light  of  the  rule  accompanying  the 
certificate. — Eedy  v.  Atlantic  Cloast  Line  R.  Co. 
(Ga.)  895. 

Where  the  language  used  in  the  constitu- 
tional provision  is  unambiguous  or  the  recog- 
nized construction  unchallenged,  no  question  of 
construction  is  involved,  and  if  the  particular 
qnestion,  sought  to  be  raised,  has  been  passed 
on  diret-tly  by  the  Supreme  Court,  such  ques- 
tion will  not  be  certified  to  the  Supreme  Court. 
— Fews  T.  State  (Ga.  App.)  64. 


Where  on  appeal  a  question  Is  raised  as  to 
the  constitutionality  of  a  statute  the  court 
will  ascertain  whetiier  a  decision  is  necessary 
to  the  determination  of  the  case,  and,  if  so, 
will,  nnder  the  express  provisions  of  the  con- 
stitutional amendment  creating  that  court 
(Acta  1906,  p.  20),  so  certify  to  the  Supreme 
Court,  but  where  the  contrary  appears  the 
court  of  appeals  will  determine  the  case  with- 
out so  certifying. — Southern  Ry.  Co.  v.  Schlittler 
(Ga.  App.)  69. 

Though  the  Court  of  Appeals  came  into  ex- 
istence on  October  12,  1906,  the  Supreme  Court 
retained  jurisdiction  of  writs  of  error  from  city 
courts  until  January  1,  1907,  and  may  stiU 
cause  them  to  be  transferred  to  that  court. — 
Durant  Lumber  Ck>.  T.  Sinclair  Lumtter  C^. 
(Ga.  App.)  485. 

The  Supreme  Court  had  jurisdiction  of  a  writ 
of  error  brought  from  the  city  court  of  Daw- 
son on  October  18,  1906.— Strickland  v.  Thorn- 
ton &  Nasworthy  (Ga.  App.)  540. 

*  Where  the  Supreme  Conrt  has  established  a 
point  of  law  by  several  decisions,  the  point  will 
not  be  certified  to  the  Supreme  Court  by  th« 
Court  of  Appeals  that  its  previous  decision  may 
be  overruled.— Newsome  v.  State  (Ga.  App.)  672. 

A  plea  of  former  jeopardy  and  acquittal  pre- 
sents no  question  of  constitutional  construction 
so  as  to  require  a  certification  by  the  Court  ot 
Appeals  to  the  Supreme  Court.— Bumam  v. 
State  (Ga.  App.)  683. 

The  Supreme  Court  has  original  jurisdiction 
of  the  subject-matter  of  a  suit  by  the  state,  on 
the  relation  of  the  Attorney  General,  to  restrain 
persons  from  using  premises  as  a  place  for  the 
sale  of  intoxicatiug  liquors  not  tested  and  found 
pure,  as  provided  by  law. — State  v.  Kiddock  (8. 
C.)  803. 

Under  Const.  1895,  art  5,  !  4,  the  Supreme 
Court  has  power  to  restrain  the  collection  of  an 
illegal  tax,  'notwithstanding  Civ.  Code  1902,  | 
412,  unless  the  Legislature  has  provided  the 
taxpayer  with  another  adequate  remedy.- Ware 
Shoals  Mfg.  Co.  v.  Jones  (S.  C.)  811. 

§   S.    Cononrrent   and   oonJllotinc   Juris- 
diction, and  comity. 

•Where  a  petition  was  filed  In  a  court  of 
ordinary  of  one  county,  not  offering  the  original 
will  for  probate,  and  showed  that  it  had  been 
propounded  in  the  court  of  another  county  and 
did  not  show  that  the  proceedings  had  terminat- 
ed, the  petition  was  demnrrable.— Godwin  t. 
Godwin  (Ga.)  652. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  {  3. 

{    1.    Reanlsltes  and  ▼alldlty. 

A  conveyance  of  standing  timber  is  a  sale  of 
land,  and  not  a  lease,  within  Civ.  C!ode  1895, 
i  3618.— McLendon  Bros.  v.  Finch  (Ga.  App.) 
690. 

§  2.    Performance  or  breach. 

•Where  intestate's  land  was  sold  by  his  ad- 
ministrator to  pay  debts  before  assignment  of 
dower,  possession  of  intestate's  widow  and  heirs 
was  not  a  breach  of  the  purchaser's  covenant  of 
seisin  in  bis  deed  to  plaintiff. — Fishel  v.  Brown- 
ing (N.  C.)  759. 

•A  widow's  unassigned  dower  right  in  land 
sold  by  the  husbaud's  administrator  to  pay  debts 
held  a  breach  of  the  purchaser's  covenant 
against  Incumbrances  in  a  deed  conveying  the 
land  to  plaintiff.— Fishel  v.  Browning  (N.  O.) 
759. 

•A  covenant  for  quiet  enjoyment  against  the 
claims   of  all   persons   whatsoever   held  not  » 
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covenant  to  indemnify  plaintiff  against  claims 
of  trespassers.— Fishel  ▼.  Browning  (N.  C.)  759. 

*A  covenant  of  warranty  is  subject  to  tlte 
same  construction  as  a  covenant  for  quiet  en- 
joyment, and  is  brolcen  only  when  there  is  an 
eviction  or  disturbance  of  possession  by  a  para- 
mount title.— Fishel  v.  Browning  (N.  C.)  759. 

^Certain  facts  held  to  constitute  an  eviction 
amounting  to  a  breach  of  covenant  of  warranty. 
—Morgan  v.  Haley  (Va.)  664. 

%   3.    Aotltina  for  breach. 

*Where  plaintiff  had  suffered  no  actual  injury 
by  defendant's  breach  of  a  covenant  against  in- 
cumbrances consisting  of  a  widow's  outstanding 
dower  right,  be  was  only  entitled  to  recover 
nominal  damages.— Fishel  t.  Browning  (N.  G.) 
759. 

In  a  suit  on  a  covenant  against  incumbrances, 
plaintiff  held  not  entitled  to  recover  counsel  fees 
and  costs  of  the  suit  to  recover  possession  or 
interest  on  the  purchase  money  duringthe  time 
possession  was  withheld, — Fishel  y.  Browning 
(N.  C.)  759. 

'Notice  alone  by  a  covenantee  to  covenantor 
of  a  suit  brought  against  covenantee  is  insuf- 
ficient to  make  such  suit  conclusive  on  cov- 
enantor, but  covenantor  must  also  be  requested 
to  api>ear  and  defend.— Morgan  v.  Haley  (Va.) 
564. 

'Counsel  fees  incurred  by  covenantee  In  de- 
fense of  the  suit  for  her  eviction  cannot  be  re- 
covered in  an  action  for  breach  of  the  covenant 
of  warranty.— Morgan  v.  Haley  (Va.)  564. 

COVERTURE. 

See  "Husband  and  Wife." 


.   CREDIBILITY. 

Of  witness,  see  "Witnesses,"  8  ^ 


CREDITORS. 

See  "Bankruptcy" ;  "Compositions  with  Cred- 
itors" ;  "Fraudulent  Conveyances" ;  "Mar- 
slialing  Assets  and  Securities." 

Remedies  against  surety,  see  "Principal  and 
Surety,"  {  1. 

Rights  as  to  chattel  mortgage  by  debtor,  see 
"Chattel  Mortgages,"  {  3. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  In  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  i  3. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest,"  t  2. 

Bail,  see  "Bail,"  §  1. 

Challenees  to  juror  in  criminal  prosecution, 
see  "Jury,"  $  2. 

Construction  of  criminal  statutes,  see  "Stat- 
utes," t  5. 

Costs  in  criminal  prosecutions,  see  "Costs," 
§  2. 

Fines,  see  "Fines." 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Searches  and  aeizures,  see  "Searches  and  Sei- 
Eures." 


Offenitn  1>y  particular  dauet  of  pertona. 
See  "Corporations,"  t  8. 

Particular  offeni«$. 

See  "Adultery":  "Arson";  "Assault  and  Bat- 
tery." t  1;  burglary";  "Disorderly  Con- 
duct"; "Disorderly  House";  "Disturbance 
of  Public  Assemblage":  "False  Pretenses^; 
"Forgery";  "Gaming,"  |  1;  "Homicide"; 
"Larceny" ;  "Malicious  MischieT' ;  "Rape" ; 
"Receivmg  Stolen  Gk>od8";  "Eiot";  *nragrBn- 
cy." 

Against  labor  contract  lai^  aee  "Master  and 
Servant,"  I  2. 

Against  liquor  laws,  aee  "Intoxicatins  Liquors,' 
§8  5,  6. 

Carrying  weapons,  see  "Weapons." 

Enticing  servant  from  employment,  see  "Mas- 
ter and  Servant,"  8  14. 

Removal  of  mortgaged  chattels,  see  "(Chattel 
Mortgages,"  8  4. 

Sale  of  crops  subject  to  landlord's  lien,  see 
"Landlord  and  Tenant,"  8  3. 

8   1.    Osmolty  to  oemult  and  reapoaai- 
DiUty  for  ertaie. 

'Intermittent  insanity,  caused  by  physical 
weakness  or  nervous  disorders,  la  no  excuse  for 
crime,  unless  when  the  act  waa  committed  de- 
fendant was  incapable  of  knowintr  whether 
it  was  right  or  wrong.— Garter  v.  State  (Ga. 
App.)  532. 

*The  ability  to  distinguisb  between  right  and 
wrong  as  to  a  particular  act  about  to  be  com- 
mitted is  the  general  test  of  criminal  responsi- 
bility.—Carter  V.  State  (Ga.  App.)  532. 

8   2.    Parties  to  oSenses. 

•An  accessory  after  the  fact  is  not  an  ac- 
complice.—Bradley  T.  State  (Ga.  App.)  1064. 

8   8.    Vonve. 

Where  a  liquor  dealer  in  one  coanty  receives 
by  mail  an  order  for  intoxicating  liquors  from 
a  minor  in  another  county  and  ships  the  liq- 
uor by  express  to  the  latter  county,  he  may 
be  indicted  in  either  of  the  counties  named  for 
a  violation  of  Pen.  Code  1895,  8  444.— Xew- 
some  V.  State  (Ga.  App.)  71. 

Where  the  defect  urged  against  an  accusa- 
tion is  apparent  from  the  record  on  appeal 
the  motion  suggesting  diminution  of  the  record 
in  order  to  have  the  defective  affidavit  sent  up 
will  not  be  granted.— Rogers  v.  State  (Ga.  App.> 
230. 

8   4.    Former  Jeopardy. 

•Jn  a  prosecution  for  felony,  where  the  court, 
defendant  being  in  jail,  ordered  a  mistrial  for 
inability  of  the  jury  to  agree,  on  a  subsequent 
trial  it  was  reversible  error  to  aitrike  a  plea 
setting  up  such  unautliorized  mistrial  and  for- 
mer jeopardy.— Bagwell  v.  State  (Ga.)  650. 

•Where  two  indictments  were  for  assault 
with  intent  to  murder,  and  the  assaults  were 
separate  and  were  upon  two  different  individ- 
uals, the  conviction  of  one  could  not  be  plead- 
ed in  bar  on  tbe  trial  for  the  other  assault— 
Fews  T.  State  (Ga.  App.)  64. 

•Where  by  inadvertence  defendant  ia  put  on 
trial  for  the  homicide  of  a  living  man,  his  ac- 
quittal is  no  defense  to  another  indictment 
charging  the  same  defendant  with  the  homi- 
cide of  another  person,  though  it  was  the  i-atfat 
in  the  first  instance  to  prosecute  him  for  the 
killing  of  the  person  last  mentioned. — Moody  t. 
State  (Ga.  App.)  262. 

•Under  the  same  transaction  teat,  a  prosecs- 
tion  for  murder  of  one  person  may  bar  prosecu- 
tion for  assault  with  intent  to  murder  a  dif- 
ferent person.— Bnrnam  t.  State  (Ga.  App.) 
683. 
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f  S.  Praliailaarj  •oatplslatf  afldAvlt, 
vrairaat,  ezmninatioiij  oommlt- 
ment,  and  mfunnutTj  trial. 

*A  aoUcitor  of  a  city  court  may  amend  an  ac- 
cusation at  any  time  before  defendant  has  plead- 
ed, if  the  affidavit  of  tlie  prosecutor  will  sup- 
port the  accusation  as  amended. — Qoldsmith  v. 
Sute  (Oa.  App.)  486. 

In  an  action  for  disturbinfc  public  worship, 
the  fact  that  one  of  the  witnesses  was  struck 
by  a  plank  is  insufficient  to  show  that  weapons 
were  actually  used  so  as  to  make  the  offense 
beyond  the  jurisdiction  of  a  magistrate.— State 
V.  Jones  (8.  C.)  8. 

S  6.  Eridenec  Judicial  Batt««,  pxasaatp- 
tloaa,  and  burden  of  proof. 

The  burden  is  on  the  state  to  show  that  evi- 
dence obtained  by  search  of  defendant's  person 
was  procured  after  a  legal  arrest. — Sherman  v. 
Bute  (Ga.  App.)  393. 

*The  court  will  take  Judicial  notice  that 
shaving  by  a  barber  is  not  a  work  of  necessity 
permitted  to  be  done  on  the  Sabbath  day.— Mc- 
Cain V.  State  (Ga.  App.)  550. 

In  a  prosecution  for  larceny,  the  court  will 
take  judicial  notice  that  the  term  "greenback" 
designatea  a  sjjecies  of  currency  of  the  fnited 
States.— McDonald  v.  State  (Ga.  App.)  1067. 

*The  courts  will  take  judicial  notice  that 
the  dollar  is  the  money  unit  of  United  States 
currency  of  the  valne  of  1(X)  cents,  and  rec- 
ognize the  different  denominations  of  United 
States  currency.— McDonald  v.  State  (Ga.  App.) 
1067. 

The  court  will  take  Judicial  notice  of  the 
fact  that  the  land  lots  in  what  was  formerly 
Irwin  county,  then  Worth,  and  then  Turner 
county,  contained  490  acres  of  land. — Williams 
T.  State  (Ga.  App.)  1071. 

The  court  will  take  Judicial  notice  of  the 
fact  that  all  whisky  is  intoxicating.— Tompkins 
T.   State  (Ga.  App.)  1111. 

S  7.  —  Faota  la  issue  aad  reloraat  to 
Issues,  aad  rea  sestss. 

*Declarations  by  a  participant  during  the 
progress  of  a  riot  is  not  hearsay. — State  v. 
Jones  (S.  0.)  8. 

I  8.  —  MaterlaUty  aad  eompetenoy  la 
Koaeral. 

When  by  an  unlawful  search  and  seizure  un- 
der an  illegal  arrest  a  person  is  compelled  by 
an  officer  to  furnish  incriminating  evidence, 
such  evidence  is  inadmissible  against  him  in  a 
criminal  prosecution. — ^Hammock  v.  State  (Qa. 
App.)  66. 

'Where  a  person  has  been  arrested  without 
a  warrant,  evidence  obtained  by  unlawful  search 
and  seizure  that  such  person  has  no  money 
■honld  have  been  rejected.— Gainer  v.  State  (Ga. 
App.)  295. 

Evidence  of  guilt  which  defendant  is  com- 
pelled to  disclose  by  an  unlawful  search  and 
seizure  of  his  person,  under  an  illegal  arrest,  is 
not  admissible  in  a  criminal  prosecution  against 
him.— Hughes  v.  State  (Ga.  App.)  390;  Stew- 
art V.  Same  (Ga.  App.)  395. 

'Evidence  that  defendant  was  searched  and 
concealed  weapons  found  and  seized  after  he 
had  been  illegally  arrested  held  inadmissible  to 
establish  his  guilt  of  carrying  concealed  weap- 
ons.—Sherman  V.  State  (Ga.  App.)  1122. 

g  9.*  —  Beat  and  secondary  and  demoa- 
stratlve  evidence. 
Oral  testimony  that  a  sale  of  liquor  was  made 
within  three  miles  of  a  certain  Masonic  aca- 
demy is  not  subject  to  the  objection  that  the 
charter  of  the  academy  is  the  highest  evidence. 
—Mason  v.  State  (Oa.  App.)  139. 


'Certified  copies  of  recorded  instruments  in 
the  possession  of  defendant  are  admissible,  nn* 
less  he  voluntarily  offers  to  produce  the  orij^ 
inals.— Kinard  v.  State  (Ga.  App.)  263. 

'Where  the  original  mortgage  was  in  posses- 
sion of  defendant  in  a  criminal  case,  a  certified 
copy  of  the  same  is  admissible  in  evidence 
against  him.  unless  he  voluntarily  offers  to 
produce  it.— Mahan  v.  State  (Ga.  App.)  26.i. 

A  conclusion  of  a  witness  that  a  given  paper 
is  a  legal  warrant  held  not  to  authorize  the  ad- 
mission of  evidence  obtained  by  means  of  the 
arrest  thereunder. — Sherman  v.  State  (Ga. 
App.)   398. 

'In  a  prosecution  for  mallcions  destruction  of 
property,  parol  evidence  was  inadmissible  to 
prove  title  to  the  land  on  which  the  property 
was  destroyed.— McClurg  v.  State  (Ga.  App.) 
1064. 

1 10.  —  Adaklssloaa,   deolaratlons,    and 

hearsay. 

'Admissibility  of  testimony  tending  to  show 
an  inference  of  guilt  from  an  implied  confes- 
sion arising  from  silence  when  an  incriminat- 
ing statement  is  made  determined. — Jones  v. 
SMte  (Ga.  App.)  559. 

Elvidence  that  an  intoxicated  man  had  made 
certain  incriminating  statements  against  de- 
fendants which  they  did  not  deny  held  improp- 
erly admitted.— Jones  v.  State  (Ga.  App.)  559. 

'The  admission  of  an  employe  of  a  saloon 
keeper  that  he  was  the  owner's  employ^  and  that 
he  had  entered  the  house  to  obtain  whisky  on 
the  Sabbath  was  of  no  probative  value  against 
the  keeper  of  the  house. — Kolman  v.  State  (6a. 
App.)  1070. 

111.  — —  Doenateatarj  erldenee  and  ez- 

elnalon  of  parol  evldenee  tlieroby. 

'In  a  prosecution  for  fishing  on  posted  land, 
an  entry  in  the  register  of  such  land  held  in- 
admissible.- Williams  v.  SUte  (Ga.  App.)  1071. 

Rev.  St.  n.  S.  {  8240  [U.  S.  Gomp.  St  1901, 
p.  2093],  makes  the  list  of  special  taxpayers 
Kept  in  the  office  of  a  collector  of  internal  rev- 
enue an  official  record  of  that  office  for  the 
puri>ose  of  certification,  and  as  such  the  copy 
properly  certified  is  made  competent  evidence 
by  Revisal  1905,  {f  1616,  1617.— State  v.  Dowdy 
(N.  C.)  1002;    Same  v.  Toler  (N.  C.)   1005. 

$12.   —^  Opinion  evidenoe. 

'The  testimony  of  a  witness  as  to  an  act 
which  took  place  in  his  presence  Jteld  not  objec- 
tionable as  opinion  evidence. — Mimbs  v.  State 
(Ga.  App.)  48©. 

'The  belief  of  a  witness  cannot  supply  the 
place  of  substantive  material  facts.— Griffin  v. 
State  (Ga.  App.)  781. 

{13.  —  Testimony  of  aeoomplioes  and 
oodefendants. 

'A  person  who  knew  of  defendant's  intent 
to  commit  burglary  and  afterwards  concealed 
the  property  stolen  is  not  an  accomplice  within 
the  rule  requiring  corroboration  of  an  accom- 
plice's testimony. — Bradley  v.  State  (Ga.  App.) 
1064. 

$  14.  ^^  Confessions. 

'Confessions  or  inculpatory  statements  elicit- 
ed on  examination  before  the  coroner's  jury 
held  inadmissible  against  accused.— Adams  v. 
State  (Oa.)  822. 

'A  verdict  of  guilty,  dependent  upon  an  un- 
corroborated confession,  should  be  set  aside  on 
motion  for  new  trial. — Rucker  v.  State  (Ga. 
App.)  295. 

'The  law  does  not  favor  convictions  based 
on  confessions,  and  least  of  all  on  implied  con- 
fessions.—Jones  V.  State  (Ga.  App.)  CiaQ. 
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'Where  •  confession  in  a  criminal  case  was 
not  connected  with  the  act  which  was  the  basis 
of  the  offense  charged,  the  conviction  could  not 
be  sustained. — McAllister  t.  State  (Ga.  App.) 
1110. 

J  IB.  —  'Welgkt  and  snffioienejr. 

When  a  given  act  may  be  done  under  certain 
circumstances  witliout  guilt,  the  state  must 
take  such  act  out  of  the  exceptions  provided  by 
statute. — Ferguson  v.  State  (Oa.  App.)  57. 

*The  rule  as  to  negative  and  positive  testi- 
mony does  not  apply  where  one  of  two  wit- 
nesses, having  eqnal  facilities  for  seeing  or 
hearing  a  thing,  swears  that  it  occnrred,  and 
the  other  that  it  did  not.— Wood  v.  State  (Ga. 
App.)  271. 

*A  conviction  is  unauthorized,  unless  venne 
be  established  beyond  a  reasonable  donbt. — 
Smith  V.  State  (Ga.  App.)  549. 

'Evidence  held  Insufficient  to  show  that  the 
crime  charged  was  committed  in  the  county  al- 
leged.—Smith  V.  State  (Ga.  App.)  549. 

*While  the  ^ilt  of  a  defendant  may  be  in- 
ferred from  circumstances,  they  must  be  af- 
firmatively established.— OrifBn  t.  State  (Qa. 
App.)  781. 

Where  the  hypothesis  of  defendant's  guilt  was 
entirely  hypothetical  and  was  fully  overcome  by 
positive  testimony  and  several  reasonable  hy- 
potheses of  innocence,  the  conviction  cannot  be 
sustained.— Murray  v.  State  (Ga.  App.)  1060. 

•It  is  essential  to  a  conviction  that  proof 
show  that  the  offense  was  committed  prior  to 
the  returning  of  an  indictment  or  the  flling  of 
an  accusation.— Tharpe  v.  State  (Ga.  App.)  1070. 

•Where  the  only  incriminating  evidence  was 
unlawfully  obtained  by  search  and  seizure  from 
defendant  8  iierson  while  he  was  in  custody 
under  an  illegal  arrest,  his  conviction  was  un- 
lawful.—Sherman  V.   State  (Ga.  App.)  1122. 

In  a  prosecution  for  disorderly  conduct,  the 
venue  held  sufficiently  proved.- Fountain  v.  City 
of  Fitzgerald  (Ga.  App.)  1129. 

That  the  date  of  the  offense  was  fixed  as 
August  3d,  without  showing  the  jeai.held  not 
a  fatal  defect.— Fountain  v.  City  of  Fitzgerald 
(Ga.  App.)  1129. 

$  18.    Time  of  trial  and  oentlimaBea. 

•Denial  of  an  application  for  a  continuance 
in  a  criminal  case  held  not  an  abuse  of  discre- 
tion.—Nick  V.  State  (Ga.)  48. 

*An  application  for  a  continuance  in  a  crim- 
inal case  on  the  ground  of  the  absence  of  a 
witness  held  properly  denied  under  circuit  court 
rule  27,  because  of  the  failure  to  show  the 
materiality  of  the  testinfony  of  the  absent  wit- 
ness.- State  v.  Pope  (S.  C.)  816. 

1 17.  Trial— Coarse  and  conduct  of  trial 
in  general. 

*In  questioning  a  witness,  a  presiding  judge 
should  not  intimate  any  opinion  on  the  facts.—. 
Rouse  V.  State  (Ga.  App.)  416. 

That  defendant  in  a  criminal  case  may  take 
ap  his  case  to  the  Supreme  Court  is  no  reason 
why  he  should  not  have  the  full  measure  of 
his  legal  rights.- Holt  v.  State  (Ga.  App.)  511. 

•It  is  reversible  error  for  a  court  to  exclude 
a  question,  with  the  remark:  "You  have  your 
remedy.  You  can  go  to  the  Supreme  Court." — 
Holt  V.  State  (Ga.  App.)  511. 

•The  conduct  of  a  judge  towards  witnesses 
will  not  be  controlled,  except  for  such  abuse  of 
his  authority  as  would  unduly  influence  the 
jury.— Carter  v.  State  (Ga.  App.)  532. 

•Where  the  guilt  of  accused  depended  upon 
whether  the  jury  believed  prosecutrix,  it  was 
error  for  the  court  to  aay  anything  amounting 


to  an  expression  of  opinion  as  to  its  belief  as 
to  the  truth  of  the  transaction. — Durham  v. 
State  (Ga.  App.)  555. 

•Where  an  examination  of  witnesses  in  ■ 
criminal  case  was  conducted  by  the  jndge  in 
violation  of  Civ.  Code  1895,  {  4334,  a  new  trial 
will  be  ordered. — Lunsford  v.  State  (Ga.  App.) 
689. 

§18.  —^  BeeeptloB  of  evldenee. 

Whether  tlie  presiding  jndge  will  permit  oonn- 
sel  for  the  accused  to  call  the  attention  of  the 
latter,  at  the  close  of  his  statement,  to  some 
subject  as  to  which  he  had  made  no  statement 
or  whether  the  court  will  allow  accused  to  make 
a  second  statement,  is  within  the  discretion  ot 
the  court.— Robinson  t.  State  (Ga.)  842. 

•Yet,  where  an  answer  to  a  question  on  cross- 
examination  is  refused  by  the  court,  it  must 
appear  that  counsel  stated  either  wliat  he  ex- 
pected to  prove  or  what  he  desired  to  prove 
by  the  answer. — Jackson  v.  State  (Ga.  App.) 
272. 

•Where  defendant  is  making  a  statement  on 
trial  before  the  court,  it  is  not  error  to  curtail 
a  rambling  statement  as  to  irrelevant  matttf 
after  defendant  has  asserted  he  has  said  all 
he  desires  to  say  as  to  the  offense. — Sutton  t. 
Sute  (Ga.  App.)  544. 

•While  Pen.  Code  1895,  f  1017,  gives  the 
right  to  the  state  and  accused  to  have  the  wit- 
nesses of  the  other  examined  out  of  hearing  of 
each  other,  the  matter  is  in  the  discretion  of 
the  conrt,  which  will  not  be  controlled  unless 
manifestly  abused.— Tklley  ▼.  State  (Oa.  App.) 
667. 

Where  tlis  court,  over  objection  of  defendant, 
permitted  a  witness  for  the  state  to  remain  in 
court,  and  such  witness  was  first  examined, 
there  was  no  abuse  of  discretion. — Talley  v. 
State  (Ga.  App.)  067. 

An  objection  that  the  state  failed  to  introduce 
a  witness  held  without  merit. — ^Lee  t.  State 
(Ga.  App.)  676. 

Under  Revisal  1905,  H  1616,  1617,  Rev.  St. 
n.  S.  $  3240  [U.  S.  Comp.  St.  1901,  p.  20931. 
and  the  rules  of  the  Department  of  Internal 
Revenue,  the  admission  in  evidence,  on  a  trial 
for  an  unlawful  sale  of  spirituous  liqnor,  of  a 
certified  copy  of  the  list  of  persons  paying  spe- 
cial taxes,  held  not  an  invasion  of  defendant's 
right  to  confront  witnesses. — State  v.  Dowdy 
(N.  C.)  1002;  Same  v.  Toler  (N.  C.)  1005. 

S§  10,  SO.  ^—  Pvovlaoe  of  court  and  itaj 
In  ceneral. 

Instruction  held  not  erroneous  becaase  con- 
taining an  expression  of  the  court  that  the 
shooting  of  deceased  by  the  accused  had  been 
proved.— Robinson  v.  State  (Ga.)  842. 

•To  assume  that  the  testimony  for  the  state 
is  the  truth,  and  to  so  charge  the  jury,  is  vio- 
lative of  Civ.  Code  1895,  i  4334,  though  such 
testimony  may  not  have  been  contradicted  by 
defendant's  evidence. — Southern  Express  (^  t. 
sute  (Ga.  App.)  67. 

•The  credibility  of  witnesses  is  for  the  jury. 
—Moody  V.  State  (Ga.  App.)  262. 

•Where  positive  testimony  afflrmatoir  and 
contradictory  has  been  introduced,  a  proper 
ctiarge  upon  that  subject  would  not  be  errone- 
ouB.- Wood  V.  State  (Ga.  App.)  271. 

The  judge  should  not,  in  his  charge,  review 
the  testimony  so  as  to  impress  the  jury  that  the 
contention  of  one  of  the  parties  has  been  estal>- 
lished,  in  violation  of  Civ.  Code  1895,  S  4334.— 
Rouse  V.  State  (Qa.  App.)  416. 

•An  instruction  on  a  trial  for  murder  held  in 
direct  violation  of  CSt.  Code  1896^  t  ^1334,  as 
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an  expression  of  opinion  \iif  the  Judge.— Doraey 
T.  State  (Ga.  App.)  477. 

♦The  credibility  of  witnesses  is  excIuslTely 
for  the  jury. — Cothran  v.  State  (Ga.  App.)  644. 

'Though  a  witness  for  the  state  has  been  im- 
peached, and  aoTeral  witnesses  charged  this  one 
witness  with  l>eing  the  actual  perpetrator  of 
the  crime,  yet  a  yerdict  t>ased  on  his  testimony 
will  not  b*  distorbed.— Cothran  t.  State  (Ga. 
App.)  544. 

*It  is  not  error  to  durge  the  jury  to  talce 
the  testimony  and  the  law  as  giren,  and  de- 
cide whether  or  not  they  believe  defendant 
committed  the  offense  charged.— Harris  v.  State 
(Ga.  App.)  669,  672. 

*A  charge  held  to  amount  to  an  intimation 
of  opinion  within  Civ.  Code  1895,  |  4334,  de- 
claring that  a  Judge  shall  not  intimate  his  opin- 
ion as  to  the  guilt  of  defendant. — Johnson  v. 
State  (Ga.  App.)  684. 

*An  argumentative  instruction  intimating  to 
the  jury  that  certain  facts  have  boon  proved 
render,  under  Civ.  Code  1805,  §  48H4,  a  new 
trial  obligatory  on  the  court  ot  appoals. — Bntler 
y.  State  (Ga.  App.)  685 ;   Fnlton  v.  Same,  Id. 

'Where  accused  denied  ttiat  he  carried  a 
weaiKin  at  all  at  the  time  he  was  charged  with 
carrying  one  concealed,  an  instruction  "tliat  if 
the  pistol  was  carried  so  exposed,"  etc.,  held 
erroneous  as  eliminating  the  defense  alleged. — 
Jenlcins  v.  State  (Ga.  App.)  1063. 

{21.   Inatmotloma  la  |penexml. 

*A  verbal  inaccuracy  occurring  in  a  charge, 
and  immediately  thereafter  corrected,  is  no 
eround  for  new  trial.— Robinson  y.  State  (Oa.) 

Where  on  a  trial  for  an  unlawful  sale  of  liq- 
aor  defendant  introduced  proof  that  the  patent 
medicine  sold  by  him,  though  an  alcoholic 
preparation,  was  not  capable  of  being  used  as 
a  beverage,  it  was  prejudicial  error  to  fail  to 
submit  this  defense. — ^Mason  y.  State  (Ga. 
App.)  139. 

An  instmction  that,  if  defendant  committed 
an  assault  and  death  wonid  liave  resulted,  then 
he  was  guilty  of  assanit  with  intent  to  kill,  is 
not  cored  by  tliat  portion  of  the  charge  refer- 
ring to  the  indictment  in  words,  "committed  an 
assault  on  D.  as  charged  in  the  bill  of  indict- 
ment."—Duncan  V.   State  (Ga.  App.)  248. 

*In  the  absence  of  evidence  sufficient  to  rebut 
presumption  of  paternity,  it  is  not  error  to 
charge  that  defendant  would  not  be  guilty  of 
abandonment  of  a  child  if  the  jury  are  satisfied 
that  he  was  not  the  parent — Jackson  v.  State 
(Ga.  App.)  272. 

*Minor  verbal  inaccuracies  in  the  charge  not 
misleading  are  not  grounds  for  new  trial. — 
Solomon  v.  State  (Ga.  App.)  381. 

The  trial  judge  in  stating  the  contentions  of 
a  party  should  not  so  mingle  such  contentions 
with  the  deductions  favorable  to  such  party  as 
to  present  such  contentions  to  the  jury  in  the 
form  of  an  argument— Rouse  y.  State  (Ga. 
App.)  416. 

Instructions  stating  the  contentions  of  the 
parties  must  fairly  state  that  of  each.— Rouse 
y.  State  (Ga.  App.)  416. 

*An  instruction  wherein  the  court  repeated 
the  substance  of  the  testimony  of  the  state's 
witnesses,  with  the  deductions  drawn  therefrom 
by  the  state's  counsel,  as  the  issues  in  the  case, 
was  orroneous.— Kouse  y.  State  (Ga.  App.)  416. 

•Extracte  from  a  charge  on  which  error  is 
assigned  must  be  construed  with  the  diarge 
taten  OS  a  wliole.— Dorsey  y.  State  (Ga.  App.) 
477. 


•An  instruction  that  in  civil  cases  preponder- 
ance of  testimony  is  sufficient,  but  in  criminal 
cases  a  greater  strength  of  mental  conviction  is 
necessary,  held  not  ground  for  reversal  l>ecauae 
of  the  irrelevancy  of  the  instruction  as  to  testi- 
mony necessary  in  civil  cases.— Hammond  y. 
State  (Ga.  App.)  509. 

•Where  evidence  as  to  the  insanity  of  a  de- 
fendant is  introduced  under  the  general  pleu 
of  not  guilty,  the  court  should  instruct  ou  th« 
subject  of  insanity  as  a  defense. — Carter  v. 
State  (Ga.  App.)  532. 

An  instruction  ttiat  a  witness  sought  to  be 
impeached  might  be  sustained  by  proof  of  gen- 
eral good  character  held  erroneous. — Jenlcins  v. 
State  (Ga.  App.)  1063. 

•Excerpte  from  tlie  cliarge  in  a  criminal  case 
must  be  construed  in  connection  with  the  en- 
tire charge.— Lewis  v.  State  (Ga.  App.)  1070. 

•A  charge  not  applicable  to  the  evidence  is 
erroneous.— Harwell  v.  State  (Ga.  App.)  1111; 
Baker  y.  Same  (Ga.  App.)  1114. 

An  instruction  that  the  fact  that  money  was 
on  the  table  where  cards  were  being  played 
would  not  authorize  a  conviction  for  gaming 
held  properly  refused  as  stating  a  truism. — 
Butler  v.  State  (Ga.  App.)  1114;  Pettus  v. 
Same,  Id.;  Benson  v.  Same,  Id.;  Simpson  y. 
Same,  Id. ;  Marlow  y.  Same,  Id. ;  Gibson  y. 
Same.  Id. 

•The  controlling  issue  in  a  criminal  case  must 
be  submitted  by  such  appropriate  instructions 
calling  the  jury's  attention  to  the  issue  and 
cliarging  the  specific  principles  of  law  applicable 
without  specific  requests.— <31aze  v.  State  (Qa. 
App.)  1126. 

f  22.   —  Instmotlona  as  to  evidenoe. 

It  is  error  to  give  to  charge  the  rule  as  to 
positive  and  negative  testimony  embodied  in 
Pen.  Code  1893,  g  985,  without  stating  the 
qualification  that  other  things  must  be  equal, 
and  the  witnesses  of  equal  credibility.— Wood  v. 
State  (Qa.  App.)  271. 

Where,  under  the  evidence,  the  rule  embodied 
in  Pen.  Code  1895.  S  985,  can  properly  be 
given,  the  judge  should  also,  in  connection  there- 
with, charge  that  the  jury  in  weighing  the 
testimonyof  witnesses  must  consider  their  cr«d- 
ibility.— Wood  v.  State  (Ga.  App.)  271. 

•Where  the  case  of  the  atate  is  entirely  de- 
pendent on  a  confession,  the  jury  should  b* 
instructed  that  a  conviction  is  not  antborized 
unless  such  confession  be  corroborated. — Ruck- 
er  y.  State  (Ga.  App.)  295. 

Omission  to  instruct  that  the  jury  may  believe 
defendant's  statement  in  preference  to  the  sworn 
testimony,  as  the^  are  authorized  to  do  under 
the  express  provisions  of  Pen.  Code  1885,  { 
1010,  is  reversible  error.— Fields  y.  State  (Oa. 
App.)  327. 

It  was  error  to  charge  Pen.  Code  1895,  {  985, 
relative  to  positive  and  negative  testimony, 
without  the  qualification  that  the  jury  must 
also  consider  the  credibility  of  the  witnesses. — 
Whitfield  V.  State  (Ga.  App.)  385. 

•In  charging  upon  defwdant's  statement,  no 
better  language  can  be  employed  than  that  em- 
bodied in  Pen.  Code  1895,  §  1010.— Rouse  r. 
State  (Ga.  App.)  416. 

•Where  the  subject  of  impeachment  of  wit- 
nesses is  referred  to  in  the  charge,  proper  in- 
structions thereon  must  be  given. — Rouse  y. 
State  (Ga.  App.)  416. 

•Rules  of  evidence  addressed  to  the  discretion 
of  the  court  are  not  appropriate  subject-matter 
of  instructions.— Harris  y.  State  (Ga.  App.)  689^ 

072. 
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Where  the  lisne  is  to  be  determined  on  the 
weight  ot  conflicting  evidence,  it  is  error  to 
charge  the  law  of  preponderance  of  evidence.— 
MiU  V.  State  (Qa.  App.)  678;  State  v.  Mill, 
Id. 

The  only  appropriate  charge  on  the  weight 
of  evidence  is  that  the  state  is  required  to  prove 
the  gnilt  of  accused  beyond  a  reasonable  doabt. 
—Mill  V.  State  (Ga.  App.)  673;  State  v.  MUl, 
Id. 

A  charge  held  not  to  state  the  proper  rule  ap- 
plicable to  proof  of  good  character  of  defend- 
ant—Johnson v.  State  (Ga.  App.)  684. 

A  charge  that  good  character  proven  bjr  reli- 
able witnesses  goes  to  the  credit  of  the  witness 
was  unauthorized,  where  no  evidence  was  ad- 
duced as  to  the  good  character  of  any  of  the 
witnesscs.-^ohnson  v.  State  (Ga.  App.)  684. 

Where  a  witness  alleged  to  have  been  success- 
fully impeached  was  corroborated,  an  instruc- 
tion as  to  the  weight  to  be  given  to  his  testi- 
mony held  proper.— Dawson  v.  State  (Oa.  App.) 
106o. 

Where  the  conviction  depended  entirely  on 
circumstantial  evidence,  the  court  should  have 
charged  that  the  proof  must  exclude  every 
rea)!onable  hypothesis  except  guilt.— Harwell  v. 
State  (Ga.  App.)  1111;  Baker  v.  Same  (Ga. 
App.)  1114. 

*Where  gnilt  depends  wholly  on  circumstan- 
tial evidence,  the  court  should  instruct  without 
request  that  accused  must  be  shown  to  be  guilty 
to  the  exclusion  of  every  other  reasonable  hy- 
pothesis.—Glaze  V.  State  (Ga.  App.)  1126. 

1 23.  —  Re^nests  for  Inatmotloiu. 

*Error  requiring  the  granting  of  a  new  trial 
held  not  to  have  been  committed  in  failing  to 
instruct  the  jury  as  to  their  dut^  to  reconcile 
the  evidence,  if  possible,  and  their  right  as  to 
believing  or  disbelieving  witnesses.— Joiner  v. 
State  (Ga.)  868. 

*A  new  trial  will  not  be  granted  for  refusing 
a  written  charge,  where  it  contains  an  inac- 
curacy of  law  or  is  not  adjusted  to  the  proof. — 
Moody  V.  State  (Ga.  App.)  262. 

*In  the  absence  of  a  written  request,  no 
error  can  be  assigned  for  failure  to  cnar^  on 
the  impeachment  of  witnesses. — Moody  v.  State 
(Ga.  App.)  262. 

*Where  fuller  inatmctions  are  desired,  they 
should  be  requested  in  writing. — Carter  y.  State 
(Ga.  App.)  632. 

'Failure  to  charge  certain  principles  of  law 
is  not  ground  for  reversal  where  no  request 
was  made  in  writing.- Kobberson  v.  State  (Ga. 
App.)  544. 

*Where  the  jury  has  been  fully  instructed  as 
to  the  statement  of  the  defendant,  in  the  ab- 
sence of  a  request,  it  is  unnecessary  to  con- 
trast the  statement  with  the  eviilcnce. — Harris 
V.  State  (Ga.  App.)  669,  672. 

Refusal  of  instructions  already  fully  covered 
In  the  charge  was  not  error.- Lee  v.  State  (Ga. 
App.)  676. 

•Where  the  charge  without  material  error, 
submitted  the  issues  involved,  it  was  sufficient, 
in  the  absence  of  any  written  request  for  more 
specific  instructions. — Howard  v..  State  (Ga. 
App.)  683. 

•It  was  not  error  to  refuse  a  request  to 
charge  fully  covered  by  the  charge  of  the  court 
— Paulk  V.  State  (Ga.  App.)  1109. 

In  a  prosecution  for  gaming,  an  instruction 
requested  held  covered  by  the  charge  given. — 
Butler  V.  State  (Ga.  App.)  1114;  Pettus  v. 
Same,  Id. ;  Benson  v.  Same,  Id. ;  Simpson  v. 
Same,  Id.;    Mario w  t.   Same,  Id.;    Gibson  v. 


•Failore  to  give  Instraetion  already  covered 
by  the  instmctTons  glTen  is  not  error. — State  v. 
Emerson  (S.  0.)  VPL 

124.   Onstody,    eond'set,    and    delib- 

eratloaa  of  Jnxy. 

On  a  verdict  of  manslaughter  on  a  trial  for 
murder,  the  defendant  being  guilty  of  murder 
or  not  guilty  of  tja  offense,  a  new  trial  will  be 
granted.— Reed  t.  State  (Oa.  App.)  312. 

of  ir- 


i  26.  —  WalTer   and  eorreotioB 
reenlaritles  and  errori. 

•Where  defendant  goes  to  trial  and  fails  nntil 
after  verdict  to  object  that  he  has  not  been 
formally  called  on  to  plead,  as  required  by  PoL 
Code  1895,  i  10,  his  right  to  formal  arraign- 
ment is  waived.— Waller  v.  State  (Ga.  App.) 
1106. 

•Wliere  both  accused  on  trial  for  misdemean- 
or and  his  counsel  knew  that  two  of  the  jurors 
had  been  temporarily  separated  from  the  Jury, 
but  failed  to  object  thereto  until  after  verdict 
the  objection  was  waived.— Waller  v.  State  (Ga. 
App^)  llOft 


§26. 


for  nev  trial  and  la  m*- 


Same,  Id. 


Motions 
rest. 

Where  newly  discovered  evidence  would  not 
require  a  different  result  it  is  no  gronnd  tor  a 
new  trial. — Ferguson  v.  State  (Ga.  App.)  57. 

An  objection  to  an  accusation  based  on  a 
defective  affidavit  must  be  made  by  demurrer 
or  motion  in  arrest  and  not  by  motion  for  a 
new  trial.— Rogers  v.  State  (Ga.  App.)  236. 

•Newly  discovered  evidence,  cumulative  or 
impeaching,  is  not  ground  for  a  new  trial.— 
Moody  V.  State  (Ga.  App.)  262. 

Wliere  the  affidavite  filed  in  support  of  a  mo- 
tion for  new  trial  on  the  gronnd  of  newly  dis- 
covered evidence  afford  no  reason  for  believing 
that  on  another  trial  a  different  result  would 
be  reached,  the  motion  will  be  denied. — Solomon 
V.  State  (Ga.  App.)  381. 

The  right  of  defendant  to  test  the  credibility 
of  a  witness,  as  well  as  his  feeling,  by  cross- 
examination,  is  secured  by  Civ.  Code  1895,  | 
6282,  to  every  party.— Holt  v.  State  (Ga.  App.) 
511. 

•Where  testimony  that  one  of  defendant's 
witnesses  or  her  husband  had  unlawfully  sold 
whisky  was  irrelevant  the  error  in  admitting  it 
held  not  to  warrant  a  new  trial.— Carter  v. 
State  (Ga.  App.)  632. 

•An  affidavit  on  motion  for  new  trial  cannot 
be  considered  when  not  accompanied  by  the 
ufflduvits  vouching  for  the  deponent's  good 
character.— Carter  v.  State  (Ga.  App.)  532. 

•Newly  discovered   evidence,  cumulative 
character,    is   no    ground   for 
Carter  v.  State  (Ga.  App.)  532. 

•Newly  discovered  evidence  of  a  boy  only 
seven  years  old,  whose  parenta  stated  in  affi- 
davits that  he  was  immature  intellectually  and 
physically,  which  was  probably  untrue, 
not  ground  for  a  new  trial.- McDuffle  v. 
(Ga.  App.)  544. 

•The  grant  of  a  new  trial  Is  properly  denied 
where  it  does  not  appear  that  the  alleged  newly 
discovered  evidence  will  probably  change  the 
result  on  another  trial.- McDuffle  v.  State  (Ga. 
App.)  544. 

•It  was  error  to  deny  accused  a  new  trial 
where  the  conviction  was  wholly  without  the 
support  of  the  evidence.— Murray  v.  State  (Ga. 
App.)  1060. 

An  objection  that  a  sentence  is  excessive  *«H 
not  ground  for  a  new  triaL— Bumsey  v.  State 
(Ga.  App.)  1066. 


a  new 


in 
trial.— 


held 
State 


*P«iat  aaaotated.   Soo  trXUbum.- 
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*That  a  juror  waa  diai^nalified  bj  reUttloii- 
■hSp  to  accused,  thoucb  without  bis  knowledge 
er  that  of  his  counael  until  after  verdict,  was 
no  (round  for  a  new  trial.— Rumaey  t.  State 
(Ga.  App.)  1066. 

*The  overruling  of  a  demurrer  is  not  ground 
for  a  new  trial  in  a  criminal  case. — Williama  v. 
Stote  (Ga.  App.)  1071. 

A  judgment  sustaining  a  demurrer  to  a  spe- 
cial plea  in  bar  to  an  mdictment  can  only  be 
reviewed  on  exception  to  the  judgment  taken 
by  bill  of  exceptions,  or  on  exceptions  pendente 
lite  properly  allowed  and  certified  on  which  er- 
ror Is  aasigned.— Williams  v.  State  (Qa.  App.) 
1072. 

*A  judgment  sustaining  a  demurrer  to  a  spe- 
cial plea  in  bar  to  an  indictment  cannot  be 
made  a  ground  for  a  motion  for  a  new  trial. — 
Williams  v.  State  (Ga.  App.)  1072. 

'Separation  of  the  jury  is  not  ground  for  a 
new  trial  where  the  separated  jurors  neither 
had  outside  communication  nor  heard  any  out- 
side conversation  as  to  the  case. — WaUer  v. 
State  (Ga.  App.)  1106. 

*An  officer's  misconduct  in  permitting  a  jury, 
after  they  had  retired,  to  sit  on  a  veranda 
where  they  could  have  heard  people  discussing 
the  case  from  the  street,  held  not  ground  for  a 
new  trial.— Waller  t.  State  (Ga.  App.)  1106. 

*Mere  irregularities  are  not  ground  for  a  new 
trial  after  conviction.— Waller  t.  State  (Qa. 
App.)  1106. 

That  the  judge  recalled  the  jury  for  further 
instruction  after  they  had  started  to  retire 
to  the  jury  room  is  not  prejudicial  to  accused.— 
Harwell  ▼.  State  (Ga.  App.)  1111;  Baker  t. 
Same  (Ga.  App.)  1114. 

1 27.  Appeal    and   error,    and   oertiorarl 

— Form    of    remedy,    Jnrladlotlon 
and  rleht  of  revie'v. 

There  is  no  law  by  which  the  state  can 
maintain  a  cross-bill  in  a  criminal  case  and 
the  costs  be  taxed  under  Civ.  Ode  1895,  §| 
6512,  6S&1,  against  the  solicitor  bringing  the 
cross-bill.— Mill  V.  State  (Ga.  App.)  673;  State 
V.  Mill,  Id. 

1 28.  —  Presentation    and    reserratlon 

In    loirer    eonrt    of    gronnda    of 
rerleiv. 

*To  authorize  a  review  of  the  constitution- 
ality of  an  act,  it  must  appear  that  the  question 
was  presented  below,  and  the  clause  of  tne  Con- 
stitution claimed  to  be  violated  must  be  specifi- 
cally set  out— Anderson  v.  State  (Ga.  App.) 
401. 


Where  no  farther  rulins  of  the  court  was  in- 
voked on  objection  to  eyidence,  defendant  could 
not  complain. — Lee  v.  State  ((la.  App.)  676. 

f  20.  ^—  Proeeedlnss    for    transfer    of 
eanse,  and  effect  thereof. 

•Failure  to  serve  the  Solicitor  General  with  a 
notice  of  the  sanction  of  a  petition  for  cer- 
tiorari in  a  criminal  case  held  ground  for  dis- 
missal, under  Civ.  Code  1895,  g  4644,  except 
In  cases  of  unavoidable  cause. — Johnson  v. 
State  (Ga.  App.)  415. 

Death  of  counsel  for  plaintiff  in  certiorari 
Jteld  not  an  unavoidable  cause  of  the  failure  to 
serve  on  Solicitor  General  a  notice  of  th^  sanc- 
tion of  a  petition  for  certiorari^— Johnson  v. 
State  (Ga.  App.)  415. 

ISO*  ^^  Heoord    and    prooeedlnss    not 
In  record. 

Affidavita  attached  as  exhibits  to  a  bill  of 
exceptions  after  the  certificate  of  the  presiding 
judge,  not  identified  by  bis  signature,  cannot  be 
considered  as  evidence.— Robinson  v.  State  (Ga.) 
842. 


58  S.E.— 74 


The  Court  of  Appeals  gathers  ft*  facta  of 
the  case  on  appeal  from  the  brief  of  evidence 
approved  by  the  trial  judge. — Ferguson  t. 
State  (Qa.  1pp.)  67. 

Under  Civ.  Code  1895,  f  5526,  the  court  may 
look  to  any  part  of  the  record  to  understand 
the  error  complained  of,  and,  it  appearing  that 
the  substance  of  the  affidavit  asked  to  be  sent 
ap  on  a  suggestion  of  diminution  is  identical 
with  what  plaintiff  in  error  contended  it  to  be, 
it  is  unnecessary  to  have  the  affidavit  trans- 
mitted.—Stubbs  V.  State  (Qa.  App.)  236.     . 

•Where  the  answer  to  a  certiorari  in  a  crimi- 
nal case  does  not  verify  the  fact  of  a  conviction, 
neither  the  superior  court  nor  the  Court  of  Ap- 
peals can  pass  on  the  errors  assigned. — Rodgers 
V.  State  {G&.  App.)  416. 

•The  refusal  of  the  court  to  allow  a  Question 
to  be  answered  cannot  be  reviewed,  unless  it 
appears  that  the  answer  expected  was  stated 
at  the  time  of  the  ruling  complained  of.— 
Carter  v.  State  (Ga.  App.)  M2. 

There  being  no  approved  brief  of  evidence 
in  the  record,  the  statutory  grounds  for  a  new 
trial  cannot  be  reviewed  on  a  writ  of  error. — 
Harris  v.  State  (Ga.  App.)  1072. 

131.  —^  Assignment      of      errors     and 
briefs. 

Assignmenta  of  error  to  the  amendment  of 
the  motion  for  a  new  trial,  not  proved  by  the 
trial  judge,  will  not  be  considered  on  a  writ  of 
error.— Harris  v.  State  (Qa.  App.)  1072. 

§  32.  —  Scope  and  extent  of  review. 

Grounds  of  error  alleged  in  an  amendment  to 
a  motion  for  a  new  trial,  not  approved  or  veri- 
fied by  the  trial  judge,  will  not  be  considered 
on  a  writ  of  error. — Williams  v.  State  (Ga.  App.) 
1072. 


§33. 


Parties  entitled  to  alloc*  a*' 


•Defendant  held  estopped,  after  conviction, 
to  complain  that  the  court  erred  in  failing  to 
give  a  certain  charge. — Threlkeld  v.  State 
(Qa.)  49. 


f  34.  —  Presumptions. 

•Where  the  minutes  of  the  court  disclosed 
that  a  named  person  was  selected  as  bailiff  of 
a  grand  jury,  ft  will  be  presumed  that  he  was 
sworn  and  qualified  to  act.— Ziegler  v.  State 
(Ga.  App.)  1066. 

Where  two  counta  in  an  indictment  are  good, 
and  there  is  evidence  tending  to  sustain  them, 
on  a  general  verdict  of  guilty,  the  conviction 
should  be  upheld,  though  a  third  count  may  be 
defective.— State  v.  Dowdy  (N.  a)  1002 ;  Same 
V.  Toler  (N.  C.)  1005. 

8  35.  ^—  Discretion  of  lower  conrt. 

*A  judgment  refusing  a  continuance  in  a 
criminal  case  will  not  be  reversed  unless  the 
discretion  of  the  trial  court  was  abused. — Nick 
V.  State  (Ga.)  48. 

Where  newly  discovered  evidence  would  not 
probably  produce  a  different  result,  the  over- 
ruling a  motion  for  new  trial  on  that  ground 
will  not  be  disturbed. — Threlkeld  v.  State 
(Qa.)  49. 

Where  the  verdict  was  warranted  by  tlie 
evidence  and  no  error  of  law  was  complained 
of,  refusal  of  certiorari  will  not  be  disturbed. — 
Hines  v.  State  (Ga.  App.)  624. 

•The  refusal  of  a  new  trial  after  conviction 
will  not  be  disturbed  where  the  evidence,  though 
conflicting;  was  considered  by  the  jury  to  justi- 
fy conviction.— Waller  v.  State  (Ga.  App.)  1106. 

•Motions  for  continuance  in  a  criminal  case 
for  the  absence  of  witnesses  are  addressed  to 
the  discretion  of  the  trial  court,  and  ita  rulings 
*Point  annotated.    See  syllabns. 
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will  not  be  disturbed,  anleas  the  discretion  has 
been  abused.— State  v.  Pope  (S.  0.)  815. 

1 36.  —  Questioaa    of    f aet,    Te*41«ta, 
and  flndlBg*. 

•Where  the  verdict  is  supported  by  the  evi- 
dence and  approved  by  the  judge,  and  no  error 
of  law  is  chareed,  a  new  trial  will  not  be  order- 
ed.—Allen  V.  State  (Ga.)  649. 

A  conviction  not  unsupported  by  the  evidence 
wtU  not  be  set  aside  on  appeal,  though  the 
proof  of  defendant's  guilt  may  not  be  altogether 
Mitisfactory.— Moody  v.  State  (Oa.  App.)  Zffii. 

There  being  some  evidence  to  support  a  con- 
viction, the  Court  of  Appeals  has  no  power  to 
■et  it  aside. — CJooper  v.  State  (Oa.  App.)  644. 

Though  a  witness  for  the  state  has  been  im- 
peached and  several  of  the  witnesses  charged 
nim  with  being  the  actual  perpetrator  of  the 
crime,  a  verdict  based  on  his  testimony  will  not 
be  disturbed.— Cothran  v.  State  (Oa.  App.)  644. 

*There  being  some  evidence  to  support  a  con- 
viction, it  will  not  be  set  aside,  though  evi- 
dence may  have  been  introduced  impeaching 
the  chief  witness  for  the  state. — Yancey  t. 
State  (Oa.  App.)  546. 

*A  verdict  of  voluntair  manslaughter  will 
not  be  sustained  when  the  evidence  presenta 
only  the  issue  whether  defendant  was  guilty  of 
murder  or  was  justified. — Reeves  v.  State  (Ga. 
App.)  648. 

'Where  there  Is  evidence  to  sustain  a  convic- 
tion, the  Court  of  Appeals  has  no  power  to 
gant  a  new  trial.— Sapp  v.  State  (Ga.  App.) 

*  Where  the  evidence  jastifiea  the  conviction. 
It  will  not  be  set  aside  for  slight  errors  which 
could  not  have  contributed  to  the  finding. — 
Harris  v.  State  (Oa.  App.)  669,  672. 

*Where  there  is  some  slight  evidence  to  sup- 
port a  conviction,  the  discretion  of  the  trial 
court  in  refusing  to  grant  new  trial  will  not  be 
disturbed.— Mill  T.  State  (Oa.  App.)  673;  State 
V.  Mill,  Id. 

*A  conviction  wholly  without  evidence  to 
■nnport  it  is  contrary  to  law. — Lunsford  v.  State 
(Ga.  App.)  689. 

Where  there  is  some  evidence  to  support  a 
conviction,  the  statutory  grounds  of  a  motion 
for  a  new  trial  are  without  merit. — Williams  t. 
State  (Oa.  App.)  1072. 

A  finding  against  a  plea  in  abatement  alleg- 
ing that  an  indictment  was  not  delivered  into 
court  from  the  Krand  jury  by  a  sworn  officer 
held  not  error. — Ledbetter  v.  State  (Oa.  App.) 
1106. 

A  finding  that  jury  commissioners  drew  the 
list  of  grand  jurors  after  they  had  subscribed 
the  required  oath  held  final.— Rosenblatt  r.  State 
(Oa.  App.)  1107. 

A  conviction  wholly  unsupported  by  any  evi- 
dence must  be  set  aside  as  contrary  to  law. — 
Bonner  v.  State  (Ga.  App.)  1123. 

(  37.  —  Harmless  error. 

*Minor  verbal  inaccuracies  in  the  charge  not 
calculated  to  mislead  are  no  ground  for  a  new 
trial.— Moody  v.   State  (Oa.  App.)  282. 

Where  on  a  criminal  trial  corporate  existence 
is  not  in  issue,  the  admission  of  secondary  evi- 
drnce  tending  to  prove  the  same  is  hannless 
error.— Ager  v.  State  (Ga.  App.)  374. 

*Where  an  indictment  charged  in  one  count 
a  violation  of  the  Boykin  Act  (Acts  1906,  p. 
95),  and  in  another  a  violation  of  the  statute 
prohibiting  gaming  houses,  and  the  evidence 
authorized  a  conviction  on  both  counte,  alleged 
errors  in  the  instructions  as  to  the  count  charg- 


ing a  violation  of  the  Boykin  Act  will  not  be 
reviewed.— Anderson  v.  State  (Oa.  App.)  401. 

*The  exclusion  of  evidence  to  rebut  presump- 
tion of  malice  on  a  trial  for  murder  is  not  cause 
for  new  trial,  where  defendant  waa  convicted 
of  voluntary  manslaughter.— Garter  t.  State 
(Oa.  App.)  632. 

On  a  trial  to  the  court,  question  by  the  court 
to  defendant  asking  whether  he  had  stated  all 
he  wished  to  say  "about  selling  the  liqnor" 
was  not  prejndieial.— Sntton  t.  State  (Oa.  App^) 
644. 

'Where  the  nnoontradicted  evidence  shows 
that  the  offense  occurred  within  two  years  be- 
fore the  filing  of  the  accusation,  an  instmction 
that  the  state  only  has  to  prove  that  the 
transaction  "happened  two  years  prior  to  the 
date  alleged  In  the  accusation"  was  harmless 
error.— Harris  v.  State  (Ga.  App.)  OBO,  VI% 

Instruction  on  law  of  positive  and  negative 
testimony  as  defined  in  Pen.  Code  1895,  {  965, 
when  not  applicable  to  the  facts,  held  preju- 
dicial error.— Mill  j.  State  (Ga.  App.)  673: 
State  T.  Mill,  Id. 

{38.  —  Error    valTied    In     avpellata 
eonrt. 

'Assignmenta  of  error  not  presented  in  the 
brief  or  argument  will  be  considered  as  aban- 
doned.—Bines  T.  State  (Oa.  App.)  624. 

(39.  — —  DetermlBStloa      and      disposi- 
tion of  eanse. 

The  Supreme  Court  having  held  that  Act 
Dec.  20,  1898,  p.  60,  amending  Pen.  Code  1896. 
8  341,  by  inserting  therein  nttfT  the  word  "anj," 
and  before  the  word  "pistol."  the  words  "kind 
of  metal  knucks,"  is  not  unconstitutional  be- 
cause amending  a  section  of  the  Code  by  mere 
reference  to  the  number  thereof,  the  judgment 
of  the  trial  court  in  overruling  a  demnrrer 
based  on  such  contention  will  be  affirmed. — 
Cunningham  v.  State  (Oa.  App.)  23. 

*Where  a  conviction  was  wholly  withont  evi- 
dence to  support  it,  it  was  contrary  to  law  and 
required  a  new  trial.— Kennedy  v.  State  (Ga. 
App.)  643. 

8  40.  Punishment     and     prarontlaa     of 


Punishment     ai 

onme. 

Pen.  Code  1896,  8  1089,  prescribing  a  definite 
punishment  for  every  crime  declared  to  be  a 
misdemeanor,  is  not  confined  to  misdemeanors 
enumerated  in  the  C!ode,  but  has  a  prospective 
force.— Anderson  v.  State  (Ga.  App.)  401. 

*A  sentence  of  two  years'  imprisonment  for 
unlawfully  selling  spirituous  liquor  keM  not  ex- 
cessive.- State  v.  Dowdy  (N.  0.)  1002;  Same  v. 
Toler  (N.  0.)  1005. 

CROPS. 

See  "Agriculture." 

Judgment  in  action  on  note  for  fertilizers  as 
res  judicata  of  action  for  damages  to  crops  by 
use  of,  see  "Judgment,"  8  7. 

Judgment  lien  on,  see  "Judgment,"  88  8,  9. 

Liability  of  sheriff  for  failure  to  levy  on,  see 
"Sheriffs  and  Constables,"  8  1. 

Priority  l>etween  execution  and  other  liens  on, 
see  "EJxecution,"  8  1. 

Renting  on  shares,  see  "Landlord  and  Tenant;" 
8  5. 

Right  to,  of  life  tenant,  see  "Life  Estates." 

Sale  of,  subject  to  landlord's  lien,  see  "Land- 
lord and  Tenant,"  8  8. 


CROSS-EXAMINATION. 


See  "Witnesses,"  8  4 


•Point  annotated.    See  srUabns. 
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CROSSINGS. 

Railroad  crossincs,  see  "Railroads,"  H  8,  8,  0. 

CRUELTY. 

Ground  for  divorce,  see  "Divorce,"  |  1. 


CURTESY. 


See  "Dower." 


CUSTODY. 

Of  jnry,  see  "Criminal  Law,"  i  24. 

CUSTOMS  AND  USAGES. 

Customary  law,  see  "Common  Law." 
GTvidoDce  as  to  custom  in  action  for  loss  or  in- 
juries to  shipment,  see  "Carriers,"  i  4. 

*Under  a  custom  to  impose  wharfage  charges 
on  consignees,  well  known  to  defendant  con- 
signee, defendant  held  liable  therefor.— Riddlck 
V.  Dunn  (N.  O.)  439. 

DAMAGES. 

Affirmance  with  damafres  for  delay  on  appeal  or 
writ  of  error,  see  "Appeal  and  Error,     {  19. 

Compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  (  2. 

Nature  and  form  of  action,  see  "Action,"  f  1. 

Damaget  for  particular  infurie*. 
See  "Trespass,"  |  1. 
Breach  by  seller  of  contract  for  sale  of  goods, 

see  "Sales,"  <  8. 
Breach  of  covenant,  see  "Covenants,"  {  8. 
Breach  of  lease,  see  "Landlord  and  Tenant," 

82. 
BVilnre  to  deliver  telegram,  see  "Telegraphs  and 

Telephones,"  i  1. 
Injuries   caused   by   public   improvements,   see 

"Municipal  Corporations,"  i  3. 
Injuries  caused  to  shipper  by  abandonment  of 

side-track,  see  "Railroads,"  §  4. 
Obstructing  easement,  see  "Easements,"  i  2. 

Recovery  *n  particular  aotiom  or  proeeedmgi. 
See  "Specific  Performance,"  §  2. 

f    I.   Katvre  and  gronnds  in  ceneraL 

.'General  damages  are  such  as  neopssarily  ac- 
cme  from  the  unlawful  acts  allegnl,  and  are 
recoverable  under  a  general  averment  of  dam- 
age.—Epstin  V.  Berman  (8.  C.)  1013. 

'Special  damages  are  such  as  naturally  and 
proximately,  but  not  necessarily,  accrue  from 
the  unlawful  acts  alleged,  and  are  not  recover- 
able unless  specifically  alleged.— Epstin  v.  Ber- 
man (S.  C.)  1013. 

(   9.    Oronmda   and  anbjafita  of   oompea- 
••tovj  danuices. 

•There  can  be  no  recovery  in  Georgia  for 
mere  mental  pain  and  anguish. — Glenn  v. 
Western  Union  Telegraph  Co.  (Ga.  App.)  83. 

In  an  action  by  a  passenger  for  an  insult  by 
the  conductor  of  a  street  car  damages  cannot 
be  allowed  for  annoyance  or  worry.— fieorgia 
By.  &  Electric  Co.  v.  Baker  (Ga.  App.)  88. 

Damages  recoverable  for  a  tort  are  restrict- 
ed to  injuries  to  person,  property,  and  reputa- 
tion.—Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga. 
App.)  88.  • 

f   3.    Inadeqnate  and  exaesslTC  daiiiag;es. 

A  verdict  for  $15,(X)0  recovered  by  a  passen- 
ger whose  foot  waa  amputated  above  the  an- 


kle and  whose  earning  capacity  was  permanent- 
ly impaired  held  not  excessive. — Central  of 
Ueorgia  Ky.  Co.  v.  Forehand  (Ga.)  44. 

In  a  suit  on  an  alleged  tort,  resulting  in  per- 
sonal injuries  to  plaintiff,  damages  are  claimed 
for  lost  time,  expenses,  permanent  diminution 
of  earning  capacity,  and  mental  and  physical 
pain,  it  is  error  to  charge  the  provisions  of 
Civ.  Code  1895.  §  3907,  as  to  torte  wherein  the 
entire  injury  alleged  is  to  the  peace  or  feelings 
of  the  plaintiff. — Southern  By.  Co.  t.  Brougn- 
ton  (Ga.)  470. 

*In  an  action  for  breach  of  contract,  there 
being  no  evidence  whatever  as  to  damnj^PK.  the 
verdict  of  compensatory  damages  was  unauthor- 
ized.—Milledgeville  Water  Co.  v.  Fowler  (Ga.) 
043. 

In  an  action  by  a  passenger  for  an  insult  by 
the  conductor  of  a  street  car,  it  was  error  aft- 
er giving  in  charge  Civ.  Code  189.'),  g  3906,  and 
without  other  instructions  as  to  the  measure  of 
damages,  to  charge  tliat  this  section  would  be 
the  rule  under  which  the  jury  should  assess  dam- 
ages.—Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga. 
App.)  88. 

Plaintiff  in  a  suit  for  unliquidated  damages, 
notwithstanding  the  absence  of  plea  or  answer, 
must  prove  the  damages. — Palmer  v.  Ingram 
(Ga.  App.)  8^ 

An  instruction  a*  to  damages  for  pain  and 

sufCering'i    held    not    erroneous.— Goodwyn    v.   , 
Central  of  Georgia  Ry.  Co.  (Ga.  App.)  688. 

*In  an  action  by  a  fireman  for  personal  in- 
juries, wherein  the  only  issue  was  the  quantum 
of  damage,  plaintiff  held  entitled  to  show  the 
speed  of  his  engine  at  the  time  he  jumped 
l)?cau8e  of  an  impending  collision.— Davis  v.  At- 
lantic Coast  Line  R.  G>.  (N.  C.)  798. 

*Ib  an  action  by  a  fireman  for  injuries  sus- 
tained in  jumping  from  his  engine,  certain  evi- 
dence held  admissible  to  show  the  cdrcnmstances 
under  which  plaintiff  jumped,  and  not  subject  to 
the  objection  that  it  was  calculated  to  prejudice 
the  jury. — Davis  t.  Atlantic  Coast  Line  R.  Co. 
(N.  O.)  798. 

*In  a  personal  injary  action,  the  amount  of 
damages  is  for  the  jury.— Boney  v.  Atlantic  & 
N.  C.  R.  Co.  (N.  C.)  1082. 

DEATH. 

Amendment  as  to  parties  in  action  for,  see  "Par- 
ties." i  3. 

Amendment  of  pleading  In  action  for  affecting 
limitations,  see  "Limitation  of  Actions,"  §  2. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," g  8. 

Liability  for  death  of  servant,  see  "Master  and 
Servant,"  i  11. 

Requests  for  Instmction  in  action  for,  ae« 
"IWal,"  i  9. 

i   1.   Action*  for  oansimg  death. 

•In  a  suit  to  recover  for  wrongful  death, 
plaintiff  can  prove  the  occupation  of  deceased 
and  the  amount  of  money  be  usually  made  each 
year.— Wrightsville  &  T.  R,  Co.  v.  Gornto  (Ga.) 
769. 

•In  an  action  for  wrongful  death,  the  judge 
may  refer  in  his  charge  to  the  decrease  in  earn- 
ing capacity  naturally  resulting  from  advancing 
age,  probable  loss  of  employment,  and  inability 
to  constantly  labor. — Central  of  Georgia  Ry. 
Co.  V.  Ray  (Ga.)  844. 

•Under  Code  Tenn.  1858,  S  8130,  in  action  for 
wrongful  death,  held  that,  when  the  employe  of 
a  railroad  company  is  killed  in  Tennessee  by  the 
negligence  of  the  company,  either  his  adminis- 
trator or  his  widow  can  sue  therefor;    the  re- 


*  Point  annotated.    8«a  srllabiu. 
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covery  famring  to  tlie  beneficiaries  designated  br 
the  statute.— Atlanu,  K.  &  N.  Ry.  Co.  ▼.  Smith 
(Oa.  App.)  106. 

*A  complaint  for  death  becanse  of  alleged 
defective  premises  luld  to  allege  that  decedent 
was  a  visitor  on  the  premises. — ^MandeviUe 
Mills  V.  Dale  (Oa.  App.)  lOBO. 

*Where  decedent  was  killed  by  falling  down  a 
stairway  in  defendant's  mill,  proof  that  the 
stairs  were  worn  and  slippeiy  made  neeligpnce 
for  the  jury. — Mandeville  Mills  v.  Dale  (Ga. 
App.)    1060. 

Whether  deceased,  who  was  liilled  by  falling 
down  a  slippery  unrailed  stairway,  used  ordi- 
nary care  to  protect  himself,  was  a  jury  ques- 
tion which  could  .not  be  decided  on  demurrer 
to  the  complaint. — Mandeville  Mills  v.  Dale  (Ga. 
App.)  1060. 

Action  for  wrongful  death  under  the  North 
Carolina  statute  should  not  be  dismissed  be- 
cause the  statute  ^ave  a  right  to  sue  without 
naming  the  beneficiaries. — Free  v.  Southern  Ry. 
(S.  C.)  852. 

Under  the  law  of  Georgia  tuild  the  jury  are 
not  limited  to  the  mortality  and  annui^  tables 
in  estimating  the  value  of  a  life. — Bnssey  t. 
Charleston  &  W.  C.  Ry.  Co.  (S.  C.)  1015. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";  "Compositions  with  Cred- 
itors";   "Fraudulent  Conveyances." 

DECEDENTS. 

Declarations  against  interest,  see  "BMdence," 
I  6. 

Estates,  see  "Descent  and  Distribation" ;  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  f  2, 


DECEIT. 


See  "Fraud." 


DECLARATION. 

In  pleading,  see  "Pleading,"  (  2. 

DECLARATIONS. 

Admissibility  to  prove  agency,  see  "Prlndpal 
and  Agent,"  f  1. 

As  evidence  in  civil  actions,  see  "Evidence."  f  6. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  10. 

Dying  declarations,  see  "Homicide,"  {  5. 

DEDICATION. 

Of  commons  to  mnnicipal  corporation,  see  "Mn^ 

nicipal  Corporations,^'  S  6. 
Of  highway,  see  "Highways,"  g  1. 

i    1.   Nature  and  reanlsltes. 

A  deed  held  to  constitute  an  express  dedication 
of  land  to  a  town  as  a  common.— Gordon  County 
V.  Town  of  Calhoun  (Ga.)  360. 

Where  a  deed  to  the  judges  of  the  inferior 
court  of  a  county  declared  that  a  part  therein 
described  should  remain  as  a  common  for  a 
town  named,  that  the  town  bad  not  then  been 
incorporated,  did  not  destroy  the  effectiveness 
of  the  dedication.— Gordon  County  v.  Town  of 
Calhoun  (Ga.)  360. 

Seven  years'  use,  accompanied  by  an  intent 
on  the  part  of  the  owner  to  give  a  way  to  the 


public,  and  by  the  public  to  accept  tlie  aame, 
establishes  a  dedication. — Johnson  v.  State  (Qa. 
App.)  265. 

*To  bind  a  raonidpal  cor^ration  for  the  car* 
of  laifd  offered  by  an  abutting  owner  as  a  side- 
walk, acceptance  by  the  city  must  be  shown.— 
City  of  Americus  t.  Johnson  (Ga.  App.)  51& 

DEEDS. 

Adverse   possession   under   deed,   see  "Adverse 

Possession,"   §   2. 
Cancellation,  see  "Cancellation  of  Instnunenta." 
Construction    of    deed    conveying    timber,    see 

"Logs  and  Logging." 
Covenants  in  deeds,  see  "Covenants." 
Dedication  by,  see  "Dedication,"  |  1. 
In  fraud  of  creditors,  see  "Fraudulent  Convey>- 

ances." 
Of  easement,  see  "Easements."  f  1. 
Of  mines  or  minerals,  see  "Mines  and  Hinerab," 

8  1. 
Parol  or  extrinsic  evidence,  see  "Evidence,"  f  9, 
Reformation,     see     "Reformation     of     Instm- 

ments." 
Tax  deeds,  see  "Taxation,"  S  7. 
Trust   deeds,    see    "Chattel    Mortgages,"    f    1; 

"Mortgages" ;   "Trusts,"  Si  1,  2. 

{    1.    Beanlsites  and  Tallditr. 

*One  who  signs,  seals,  and  delivers  a  deed, 
though  not  named  therein  as  grantor,  is  bound 
as  such.— Sterling  v.  Park  (Ga.)  828. 

A  petition  by  the  sole  heirs  at  law  of  the 
maker  of  a  deed  to  cancel  the  same  held  prop- 
erly dismissed  where  a  will  devising  the  same 
land  has  been  offered  for  probate,  and  a  caveat 
thereto  filed  by  the  heirs  at  law  u  still  pending 
in  the  ooort  of  ordinary.— Murray  v.  McOaiie 
(Ga.)  841. 

I   2.    BeoordlBK  and  registratioB. 

Under  Civ.  Code  1895,  §i  2778.  8618,  relating 
to  recording  deeds,  held,  that  a  deed  to  describ- 
ed wild  land,  executed  by  the  devisees  of  the 
deceased  former  owner,  taken  for  value  and 
without  notice  of  a  deed  to  the  same  land  ex- 
ecuted by  the  testator,  though  recorded  before 
the  registry  of  the  older  deed,  does  not  obtain 
priority  over  such  senior  conveyance. — Hender- 
son V.  Armstrong  (Oa.)  624. 

I   3.    Oonstmetton  and  operation. 

A  certain  deed  held  to  create  a  life  estate  in 
the  grantee,  with  a  remainder  to  her  children.— 
Cobb  V.  Wrightsville  &  T.  R.  Co.  (Ga.)  862. 

•The  rule  that  a  specific  description  willcbn- 
trol  a  former  more  general  description  in  a 
deed  only  obtains  so  far  as  required  to  reconcile 
the  two,  in  sutxirdination  to  the  principle  that 
all  die  clauses  of  a  deed  should  be  given  effect 
as  far  as  possible. — Modlin  v.  Roanoke  R.  & 
Lumber  Co.  (N.  C.)  1075. 

*An  option  on  property  given  prior  to  a  deed 
of  it  held  inadmissible  In  aid  of  the  description 
in  the  deed.— Modlin  t.  Roanoke  R.  &  Lumber 

Co.  (X.  C.)  1075. 

*The  object  of  construction  of  a  deed  is  to 
ascertain  the  intention  of  the  parties,  and  when 
BO  asrertained  notlimg  remains  but  to  effectu- 
ate that  intention.'  if  it  can  be  done  according 
to  law.— Pope  v.  Patterson  (S.  C.)  945. 

J  4.    Pleadlnc  and  evldenoe. 

A  certain  fact  held  no  evidence  of  the  non- 
delivery of  a  deed.— Smithwick  v.  Moore  (N.  C) 
908. 

*Tfae  registration  of  a  deed  raises  a  presump- 
tion of  its  delivery.— Smithwick  v.  Moore  (N. 
C.)  908. 

*In  a  suit  to  set  aside  a  deed,  the  evidence 
held  to  establish  a  confidential  relation,  teqoir- 
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ing  the  grantee  to  show  the  good  faith  of  the 
traasaction  to  Bnstain  the  deed.— B«lthrop  ▼. 
Todd  (N.  O  996. 

'Evidence  held  to  show  a  deed  from  a  mother 
to  her  8on  obtained  by  the  frand  of  the  «on. — 
Smith  V.  Linder  (S.  C.)  610. 

DEFAMATION. 

8m  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  aee  "Judgment,"  |  1. 

DELAY. 

In  transiwrtation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  |  3. 

Liability  for  delay  in  delivering  telegram,  see 
"Telegraphs  and  Telephones,"  8  1. 

DELIVERY. 

Of  bill  or  note,  see  "Bills  and  Notes,"  i  3. 

Of  deeds,  see  "Deeds,"  §  4. 

Of  goods  sold,  see  "Sales,"  {  4. 

Of  property  taken  in  replevin,  see  "Replevin," 

Of  telegram,  see  "Telegraphs  and  Telephones," 

DEMAND. 

For  payment  of  bill   or  note,  see  "Bills  and 

Notes,"  i  B. 
On  surety  of  guardian  as  condition  precedent 

to  action  on  bond,  see  "Quardian  and  Ward," 

J2. 

DEMURRER. 

In  pleading,  see  "Pleading,"  I  & 
To  evidence,  see  "Trial,"  f  4. 

DEPOSITIONS. 

See  "Witnesses." 

Review  of  rulings  on  as  dependent  on  record 

on  appeal  or  writ  of  error,  see  "Appeal  and 

Krror,^!  6. 

An  agTPi  i  nt  of  counsel  as  to  the  execution 
and  return  of  certain  interrogatories,  that  any 
disinterested  party  may  act  as  sole  commission- 
er, but  the  answers  must  be  written  by  the  wit- 
ness personally,  held  complied  with.— Glenn  v. 
Zenovltcb  (Oa.)  26. 

*Under  the  express  provisions  of  Civ.  Code, 
f  6668,  no  exception  to  a  written  interrogatory 
as  leading  will  prevail,  unless  it  be  filed  with  the 
interrogatories  before  the  issuing  of  the  oommis- 
•ion.— O.  T.  Oress  Co.  t.  Berry  Bros.  (Oa.  App.) 
So4. 

Teatlm<Miy  de  bene  esse  talcen  in  typewriting 
la  good  without  a  certificate  of  notanr  that  it 
was  written  by  the  witness,  or  read  over  to 
him.— Edgefield  Mfg.  Co.  v.  Maryland  Casualty 
Co.  (S.  0.)  969. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  {  8. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower" :  "Executors  and  Administra- 
tors";    "Wilis." 


{   1.    Katnre  and  eonrse  In  Keneral. 

A  conveyance  of  standing  timber  held  to 
create  a  determinable  fee  in  realty,  which  passes 
on  the  death  of  the  grantee  to  his  heirs,  subject 
to  the  dower  interest  of  the  widow.— Midyette 
v.  Grubbs  (N.  C.)  796. 

I   2.    Persons  entltied  and  tbeir  respea- 
tlre  shares. 

•Where  a  widow,  entitled  to  either  dower  or 
a  child's  part  in  the  real  estate  of  her  husband, 
dealt  with  an  interest  therein  as  if  she  were  the 
absolute  owner,  held  to  raise  the  inference  that 
she  had  elected  to  take  a  child's  part.— Bountiee 
V.  Gaulden  (Ga.)  346. 

DESCRIPTION. 

Of  debt  secured  by  mortgage,  see  "Mortgages," 


}2- 
Of  < 


devisees  or  legatees  in  will,  see  "Wills."  i  4. 
Of    mortgaged    property,    see    "Chattel    Mort- 
gages," i  1 ;   "Mortgages,"  f  1. 
Of  property  conveyed,  see  "Deeds,"  8  3. 


DETINUE. 


See  "Replevin." 


DEVISES. 


See  "Wills." 


DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  8  4. 

DISABILITIES. 


Effect   on   limitation,   see 
tions,"  °8  2. 


"Limitation  of  Ac- 


ol 


DISCHARGE. 

From  employment,  see  "Master  and  Servant," 
■  1. 

executor  or  administrator,  see  "Executors 
and  Administrators,"  {  6. 

From  indebtedneii,  ohligation,  or  liability. 

See  "Accord  and  Satisfaction" ;  "Bankruptcy," 
8  4 ;  "Compositions  with  Creditors" ;  "Judg- 
ment," 8  12;    "Release." 

Inability  as  insurer,  see  "Insurance,"  8  & 

DISCOVERY. 

8   1.     Undev  statntovy  proTistons. 

'Held  error  to  order  the  peremptory  prodac- 
tion  of  papers  until  the  court  was  satisfied  that 
the  contents  were  necessary  to  the  issnes  in- 
volved, and  to  render  judgment  in  pursuance  of 
such  peremptory  order. — Central  of  (Georgia 
Ry.  Co.  T.  Lewis  (Ga.  App.)  674. 

The  conclusion  of  a  witness  that  the  contents 
of  a  paper  are  material,  where  there  is  no  proof 
as  to  what  it  contains,  is  no  proof  that  the 
papers  sought  to  be  produced  are  in  fact  neces- 
sary.—Central  of  (leorgia  Ry.  (3o.  v.  Lewis 
(Ga.  App.)  674. 

DISCRETION  OF  COURT. 

Allowance  of  alimony  pending  action  for  sep- 
arate maintenance,  see  "Husband  and  Wife," 
8  4. 

Granting  or  refusing  continuance,  in  etril  ac- 
tions, see  "Continuance." 

Granting  or  refusing  continuance,  in  criminal 
prosecutions,  see  "Criminal  Law,"  8  16. 
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OrantinR  or  refnsing  Injunction,  see  "Injune- 
tion."  {  1. 

Granting  or  refusing  new  trial,  Bee  "New 
Trial,"  8  1. 

Opening  default  judgment,  see  "Judgment,"!  1. 

Reception  of  evidence  in  criminal  prosecutions, 
Bee  "CrimiBal  Law,"  §  IS. 

Review  in  civil  acUons,  see  "Appeal  and  Er- 
ror," i  15. 

Review  in  criminal  prosecutions,  see  "Criminal 
Law,"  I  85. 

DISCRIMINATION. 

By  carrier,  see  "Carriers,"  i  7. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  i  4. 

Dismissal  of  action  brought  in  wrong  conntj, 
see  "Venue,"  |  1. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  g  8. 

Stipulations  between  counsel  as  ground  for  over- 
mllng  motion  to  dismiss,  see  "Stipulations." 

S    1.    laTOlnntary. 

A  motion  to  reinstate  an  action  dismissed  for 
want  of  prosecution  is  filed  when  presented, 
though  the  entry  of  filing  is  not  made  until  a 
later  date.— Strachan  &  Co.  v.  Wolf  (Qa.  App.) 
492. 

The  case  held  not  within  Revisal  1905,  Si  437, 
438,  as  to  discontinuance,  but  within  sections 
416,  417.  as  to  abatement  where  defendant  died 
afto:  being  served.— Rogerson  v.  Leggett  (N.  O.) 
596. 

Admission  of  improper  evidence  is  not  ground 
for  nonsuit.- Lee  v.  Unkefer  (S.  C.)  343. 

It  is  error  to  grant  a  nonsuit  on  the  ground 
that  the  trial  court  committed  error  in  admis- 
sion of  evidence,  or  that  on  a  previous  trial  of 
the  case  a  judge  errtmeously  granted  a  new  trial 
after  verdict.— Kennedy  v.  City  of  Greenville  (8. 
0.)  989. 

DISORDERLY  CONDUCT. 

See  "Disturbance  of  Public  Assemblage." 
Weight  and  sufficiency  of  evidence,  see  "Crimi- 
nal Law,"  S  15. 

A  complaint  for*  dlsorderiy  conduct  held  not 
to  state  the  offense  of  pointing  a  gun  at  an- 
other, defined  by  Pen.  Code  1895,  f  343.— Foun- 
tain ▼.  City  of  Fitzgerald  (6a.  App.)  1129. 

A  statement  in  an  affidavit  under  a  city  or- 
dinance for  disorderly  conduct,  that  defendant 
pointed  a  gun  at  another  to  intimidate  him,  etc., 
anthorized  proof  of  defendant's  gun  play  with- 
out affecting  his  guilt  or  innocence  of  the  of- 
fense of  pointing  a  weapon  in  violation  of  Pen. 
Code  1895,  i  343.— Fountain  v.  City  of  Fitz- 
gerald (Ga.  App.)  1120. 

*That  a  charge  that  defendant  pointed  a  gun 
at  another  was  included  as  one  of  the  acts  al- 
leged to  constitute  disorderly  conduct  under 
a  city  ordinance  does  not  make  the  accusation 
objectionable  as  charging  an  offense  against 
the  state  not  within  the  jurisdiction  of  the 
municipal  court— Fountain  v.  City  of  Fitz- 
gerald (Ga.  App.)  1129. 

In  a  prosecution  for  disorderly  conduct  imder 
a  city  ordinance,  if  there  was  no  such  ordi- 
nance, the  burden  was  on  defendant  to  show  the 
fact.— Fountain  t.  City  of  Fitzgerald  (Ga.  App.) 
1128. 


DISORDERLY  HOUSE. 

Joinder  in  indictment  of  offense  of  keeping  lewd 
house  with  offense  of  keeping  disorderly  house, 
see  "Indictment  and  Information,"  {  8. 

'Evidence  held  to  sustain  a  conviction  of 
keeping  a  disorderly  house.— Mimbs  t.  State 
(Ga.  App.)  499. 

'Evidence  on  a  trial  for  keeping  a  diaotderly 
house  field  to  sustain  conviction. — ^HcC<mnell 
V.  State  (Ga.  App.)  546. 

'Though  the  reputation  of  a  house  as  a 
disorderly  house  is  admissible  on  the  trial  for 
keeping  the  same,  such  evidence  wholly  uncor- 
roborated is  insufficient  to  supiwrt  a  conviction. 
— McCk>nnell  v.  State  (Ga.  App.)  546. 

*On  a  trial  for  keeping  a  disorderly  house, 
evidence  of  two  officers  that  they  found  a  person 
therein,  and  as  to  their  conversation  with  sach 
person,  was  admissible. — McCbnnell  ▼.  State 
(Ga.  App.)  546. 

A  count  in  an  indictment  chaning  the  keeping 
of  a  disorderly  house  held  sufficiently  specific, 
-^ones  V.  State  (Ga.  App.)  559. 

'Evidence  held  insufficient  to  sustain  convic- 
tion of  keeping  a  lewd  house.— Jones  v.  State 
(Ga.  App.)  5i59. 

'The  reputation  of  a  house  as  a  lewd  house, 
though  admissible  in  evidence,  is  insufficient, 
when  uncorrot)orated,  to  establish  the  offense  of 
keeping  such  house.— Jones  v.  State  (Ga.  App.) 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  8  1. 

DISSOLUTION. 

Of  attachment,  see  "Attachment,"  |  4b 

DISTRESS. 

For  rent,  see  "Landlord  and  Tenant,"  I  8. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution"; "Executors  and  Administrators," 
J  6. 

DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE. 

'Evidence  held  to  show  defendants  guilty  of 
disturbing  public  worship.— State  v.  Jones  (S. 
C.)  8. 

Evidence  as  to  the  conduct  of  parties  arrest- 
ed for  disturbing  religious  worship  1^  a  riot  aft- 
er congregation  has  dispersed  is  competent. — 
State  V.  Jones  (S.  a)  8. 

Sentences  of  $30  and  $17.50  for  disturbing 
public  worship  are  not  excessive. — State  ▼.  Jones 
(S.  C.)  8. 

DIVERSION. 

Of  surface  waters,  see  "Waters  and  Water 
Courses,"  $  1. 

DIVORCE. 

Separate  maintenance,  see  "Husband  and  Wife," 

8  4- 
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i    1.    QrmmiB. 

*Orael  treatment  as  gronnd  for  dlTOice  de> 
fined.— Brown  t.  Brown  (Ga.)  825. 

S  2.     Defeaaet. 

*Wbere  acta  of  cruelty  have  been  condoned, 
they  will  not  be  revived  aa  gronnd  for  divorce, 
except  by  fresh  acta  of  cruelty.— Brown  v. 
Brown  (Ga.)  825. 

i   3.    Jnrisdlotioii,   prooeedlnss,   and   re- 
U«t. 

*Where  a  hoaband  aned  hia  wife  for  divorce, 
and  she  filed  croaa-petition,  praying  for  alimony 
and  injunction,  in  go  far  aa  it  prayed  for  extraor- 
dinary equitable  relief  it  would  be  stricken  if 
not  verified.— McLaughlin  v.  McLaughlin  (Ga.) 
166. 

'Where  a  hnsband  sued  hia  wife  for  divorce, 
and  ahe  answered  by  unverified  cross-petition, 
praying  for  alimony  and  injunction,  ana  it  was 
then  amended  aetting  up  additional  grounds,  and 
an  afiSdavit  was  attacoed  to  the  amendments, 
there  was  no  error  in  overruling  a  demurrer  to 
the  cross-petition  aa  a  whole. — McLaoghlin  v. 
McLanghlin  (Ga.)  166. 

I  4.     Alimoay,  allowknaea,  sad  dlap«sl- 
tloa   of  property. 

*An  injunction  to  restrain  a  husband  from 
incumbering  or  disposing  of  his  property  pending 
divorce  should  not  be  granted  where  he  is  neither 
attempting  nor  threatening  so  to  do. — Melvin  v. 
Melvin  (Gft.)  474. 

*Under  Civ.  Code  1895,  f  2468,  an  allow- 
ance of  temporary  alimony  to  a  wife  held  proper 
and  not  excessive. — Melvin  v.  Melvin  (Ga.)  474. 

DOCKETS. 

Of  canaes  on  appeal,  see  "Appeal  and  Error," 

«  9. 
Of  judgments,  see  "Judgment,"  t  8. 


DOCKS. 


See  "Wharves." 


DOCUMENTS. 

As  evidence  in  dvil  actions,   see  "Evidence," 

As  evidence  in  criminal  prosecutions,  see  "Orim- 

insl  Law,"  §  11. 
Production    and    inspection    of    writings,    see 

"Discovery,"  ^  1. 


See  "Animals." 


DOGS. 


DOWER. 


"Descent 


Descent  of  proper^  subject  to,  see 

and  Distribution,"  f  1. 
Election  between  dower  and  other  rlghta,  see 

"Deacent  and  Distribution,"  |  2. 

I    I.    ITatare  aad  reqnisites. 

•A  widow  held  not  entitled  to  take  dower 
^ther  in  land  conveyed  by  the  husband  to  secure 
a  debt  or  in  the  equity  of  redemption,  at  least 
not  without  first  redeeming  the  property. — 
Harris  v.  Powers  (GaO  1038 ;  Powers  v.  Harris, 
Id.;  Nolan  v.  Same,  Id. 

*At  common  law  a  widow  was  not  dowable 
of  an  eopity  of  redemption. — ^Harris  v.  Powers 
<6a.)  1088;  Powera  v.  Harris,  Id.;  Nolan  v. 
Same,  Id. 

A  conveyance  of  standing  timber  held  to 
create  a  determinable  fee  in  realty  which  pass- 


es on  the  death  of  the  grantee  to  Us  heirs,  sub- 
ject  to  the  dower  interest  of  the  widow.— Mid- 
yette  v.  Grubbs  (N.  O.)  796. 

f   2.    Blchts  aad  remedies  of  iridow. 

Creditors,  whose  claims  would  be  affected  hx 
an  aUowance  of  dower,  held  entitled  to  contest 
the  widow's  claim  to  have  dower  allowed  her 
in  land  to  which  the  husband  had  only  an 
equity  of  redemption.— Harris  v.  Powers  (Ga.) 
1038;  Powera  v.  Harris,  Id.;  Nolan  v.  Same, 
Id. 

*l7ntll  allotment  of  dower,  a  widow  has  no 
right  to  retain  possession  of  her  deceased  hus- 
band's land  asainst  the  heir  or  those  claiming 
under  him.— Fishel  v.  Browning  (N.  O.)  759. 

DRUNKARDS. 

The  term  "public  highway"  as  used  in  the  stat- 
ute prohibitmg  drunkenness  thereon,  ia  not 
synonymous  with  the  term  "public  road." — John- 
son V.  State  (Ga.  App.)  265. 

To  sustain  a  conviction  under  Acts  1906.  p. 
114,  for  appearing  in  an  intoxicated  condition  on 
any  public  highway,  it  must  be  shown  that  the 
place  was  t!i.>  same  or  such  a  place  as  alleged 
in  the  indictment — Johnson  v.  State  (Ga.  App.) 
266. 

DUE  PROCESS  OF  LAW. 

See  "Oonstitutional  Law,"  S  6. 

DUPLICITY. 

In  pleading,  see  "Pleading,"  |  2. 

DURESS. 

Affecting  bill  or  note,  see  "BUls  and  Notes," 
I  6. 

DWELLINGS. 

Larceny  tnmi  dwelling  honse,  see  "Larceny," 

DYING  DECURATIONS. 

See  "Homicide,"  U  6.  6. 

EASEMENTS. 

Public   easements,   see   "Dedication";    "High- 
ways." 

I    1.    Oreatloa,    ezlsieaoo,    aad   terailaaa 
tlon. 

Where  a  tenant  has  an  easement  of  the  right 
to  light  and  air  from  the  adjoining  land  of 
the  landlord,  one  who  subsequently  rents  the 
adjoining  land  is  liable  to  his  neight>or  tenant 
in  damages  on  interference  with  auch  implied 
easement. — Darnell  v.  Columbus  Show  Case  Co. 
(Ga.)  6S1. 

*A  lease  of  a  tenement  held  to  carry  with  it 
an  implied  grant  of  the  right  to  light  and  air 
from  the  adjoining  land  of  the  landlord.- Dar- 
nell V.  Columbus  Show  Case  Co.  (Ga.)  631. 

•Under  a  proceeding  under  Act  1872  (Pol. 
Ode  1895,  {§  678,  679),  to  cauae  obstructions  to 
be  removed  from  a  private  way,  evidence  as  to 
closing  the  way  witnout  notice  to  the  common 
users  that  they  might  take  steps  to  have  it  made 
permanent  as  required  by  Pol.  Code  1895,  f  673, 
held  sufficient  to  entitle  plaintiff  to  judgment. 
—Nugent  V.  Watkins  (Ga.)  888. 
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*A  prescriptive  right  of  way  will  not  be  lost 
hf  occasional  variations  to  avoid  muddy  or 
worn  places.— Walton  v.  Knight  (W.  Va.)  1025. 

*A  prescriptiTe  right  of  way  may  be  acqaired 
over  unincliised  and  uncultivated  land. — Walton 
V.  Knjght  (W.  Va.)  1025. 

'Where  there  had  been  visible,  oontinuons,  and 
onjnterrupted  use  of  another's  land  for  a  right 
of  way  for  10  years,  the  bona  fides  of  the  claim 
are  esteblisbed.— Walton  v.  Knight  (W.  Va.) 
1025. 

*A  private  right  of  way  over  another's  land 
may  be  acquired  by  prescription. — Walton  r. 
Knight   (W.   Va.)   1025. 

•Adverse  use  of  a  right  of  way  over  the  land 
of  another  Is  presumed  to  be  with  the  owner's 
knowledge  and  aconiescence.— Walton  v.  Knight 
(W.  Va.)  1025. 

t  2.    Eztemt  of  rii^t,  WM,  tmi  obstrao- 
tioa. 

In  an  action  for  ininries  to  a  tenant's  right 
to  light  and  air  an  allegation  that  plaintiff  had 
occupied  the  same  house  as  a  tenant  for  many 
years,  and  was  attached  to  the  same,  was  prop- 
erly stricken  on  demurrer. — Darnell  v.  Columbus 
Show  Case  Co.  (Ga.)  631. 

*Where  the  inatrumentality  obstructing  an 
easement  of  a  tenant  in  light  and  air  projects 
the  rainwater  through  the  window  of  the  tene- 
ment, to  the  injury  of  the  tenant's  liedroom 
furnishings  and  to  his  personal  discomfort,  with 
the  view  of  causing  the  tenant  to  abandon  his 
lease,  punitive  damages  may  be  allowed. — Dar- 
nell T.  Columbus  Show  Case  Co.  (Ga.)  631. 

EJECTION. 

Of  passenger,  see  "Carriers,"  t  12. 

EJECTMENT. 

Persona  concluded  by  judgment,  see  "Jndg- 
ment,"  f  7. 

To  recover  land  In  adverse  poftsession,  see  "Ad- 
verse Possession,"  |  1. 

(   1.    &lcht  of  aetioB  aad  defeases. 

Where  one  holding  the  legal  title  to  land  not 
affected  by  a  fraudulent  transaction  sues  to  re- 
cover possession  of  another,  such  other  cannot 
defend  by  setting  up  that,  though  without  legal 
title,  he  was  placed  in  possession  to  defeat 
creditors.— Sewell  v.  Norris  (Ga.)  637. 

The  rule  that  under  St.  82  Henry  VIJI  (Oode 
1883,  i  1333),  making  void  a  conveyance  of 
premises  in  the  adverse  possession  of  another, 
an  action  of  ejertraent  would  not  lie,  was  modi- 
fied by  Code  18S3,  S  177  (Revisal  1905.  8  400), 
and  expressly  repealed  by  Pub.  Laws  1899,  p. 
138,  c.  42.— Bland  v.  Beasley  (N.  C.)  993. 

I  2.    Pleadlmc  and  evidence. 

*ln  a  suit  to  recover  land,  the  petitimi  held 
to  contain  no  sufficient  description  of  the  land. 
—Clark  v.  Knowles  (Ga.)  841. 

*In  ejectment  the  premises  must  be  so  de- 
scribed that,  on  judgment  for  plaintiff,  a  writ 
of  possession  will  so  identify  the  premises  that 
the  sheriff  can  deliver  them.— Clark  v.  Knowles 
(Ga.)  841. 

I  3.    TrUtl,    Judgment,    enforoememt    of 
Judgment,  and  rOTlew. 

In  an  action  to  establish  as  a  boundary  a  line 
alleged  to  have  been  agreed  on  by  all  the  par- 
ties, instruction  held  erroneous. — Alexander  t. 
Thompson  (Ga.)  830. 

Addition  by  court  of  explanato^  words  in 
action  of  ejectment  held  not  to  affect  instruc- 
tion asked  for  by  plaintiff. — Langston  v.  Coth- 
ran  (S.  C.)  956. 


ELECTION. 

Between  dower  and  other  rights,  see  ''I>e9eeBt 

and  Distribution,"  |  2. 
To  sue  for  tort  lathier  than  <m  conttact,  aee 

"Action."  i  t. 

ELECTION  OF  REMEDIES. 

*A  person  who  has  suffered  an  actionable 
wrong  may  pursue  consiatent  concurrent  rem- 
edies against  different  persons  until  he  <ri>tains 
satisfaction.— McLendon  Bros.  v.  Finch  (Ga. 
App.)  680. 

ELECTIONS. 

ICandamuB  as  remedy  to  strike  names  of  dee- 
tors  from  registration  books,  see  "Manda- 
ntus,"  {  1. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see 
"Municipal  Corporations,"  f  3. 

(   1 


Hatnre,   extent,   and   delegation   of 
1901,   i    1105c   d.    2   (f). 


poirer, 

Under   Va.   Code 


1106f  (4)  1105f  r5),  1105f  (9),  as  amended  by 
Laws  l9()6,  p.  452,  c.  257,  revising  the  law  on 
the  subject  of  eminent  domain,  as  embodied  in 
Code  1873,  c.  56,  f  11,  and  Code  1887,  c.  46, 
§  1079,  a  public  service  water  company  held 
entitled  to  condemn  the  water  rights  of  an  in- 
ferior riparian  proprietor  by  condemning  the 
right  to  divert  water  without  condemning  the 
land  over  which  it  flows.— Clear  Creek  Water 
Co.  V.  GladeviUe  Imp.  Co.  (Va.)  586. 

A  public  service  water  company  seeking  to 
condemn  water  rights  of  an  inferior  riparian 
owner  held  required  to  expropriate  the  perpetual 
easement  of  the  latter  in  the  water.— Clear 
Creek  Water  Co.  v.  GladeviUe  Imp.  Co.  (Va.) 
586. 

i   2.    Compensation. 

'Permission  to  a  commercial  railroad  com- 
pany to  occupy  the  streets  of  a  city  held  subject 
to  the  right  of  property  owners  to  compensation. 
— Athens  Terminal  Co.  v.  Athens  Foundry  & 
Machine  Works  (Ga.)  891;  Athens  Foundry  & 
Machine  Works  v.  Athens  Terminal  Co.,  Id. 

•The  damages  recoverable,  under  the  provi- 
sions of  Ck>nst.  1877,  caused  by  the  construction 
of  public  works,  are  for  substantial  damage 
affecting  the  market  value. — Elbert  County  v. 
Swift  (Ga.  App.)  396. 

•Const.  1877,  Bill  of  Rights,  par.  1,  8  3, 
limits  the  power  of  eminent  domain,  giving 
property  holders  additional  security,  and  should 
he  liberally  construed.-rCity  of  Macon  v.  Daley 
(Ga.  App.)  540. 

Const.  1877,  Bill  of  Rights,  par.  1,  f  3,  gives 
a  citizen  the  right  to  recover  consequential  dam- 
ages to  his  property  resulting  from  a  public  im- 
provement authorized  by  legislative  action. — 
City  of  Macon  v.  Daley  (Ga.  App.)  640. 

I  3.  Proceedings  to  take  property  and 
assess  oompensatlon. 
The  parties  having  agreed  to  waive  certain 
irregularities  In  condemnation  proceedings  held 
error  to  dismiss  the  proceedings,  on  account 
of  such  irregularities,  on  appeal  to  the  superior 
court— Georgia  Granite  B.  Co.  v.  Venable  (Ga.) 
864. 

An  amendment  of  a  notice  in  condemnation 
proceedings,  stating  that  it  was  desired  to  ac- 
quire only  such  interest  as  ths  statute  authoris- 
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ed   held  proper. — Qeorgia   Oranite   E.   Co.   ▼. 
Veaable  (Oa.f  864. 

On  appeal  to  the  superior  court  from  an 
award  of  the  assessorB  in  a  proceeding  to  con- 
demn a  right  of  way,  the  award  is  no  longer 
binding— Georgia  Oranite   B.  Co.  t.  Venable 

▲  notice  In  a  proceeding  to  condemn  a  right 
of  way  may  be  amended  on  appeal  from  the 
award  of  the  assefssors  to  the  superior  court 
by  alleging  that  after  the  award  the  company 
tendered,  and  the  landowners  received,  the 
amount  thereof.— Georgia  Granite  K.  Co.  ▼. 
Venable  (Ga.)  864. 

Under  the  express  provisions  of  Civ.  Code 
1895,  §  4680,  the  payment  or  acceptance  of  the 
amount  awarded  in  condemnation  proceedings 
does  not  prevent  either  party  from  prosecuting 
an  appeal;  but  such  acceptance  does  waive  any 
mere  irregularity.— Georgia  Granite  R.  Co.  v. 
Venable  (Ga.)  864. 

A  certain  amendment  of  the  notice  in  con- 
demnation proceedings  held  proper. — Georgia 
Granite  R.  Co.  v.  Venable  (Oa.)  864. 

*An  award  of  the  asseasora  in  a  proceeding 
to  condemn  a  right  of  way  cannot  be  amended 
by  the  mere  act  of  one  of  the  parties,  and  if 
amendable  at  all  can  only  be  amended  by  the 
assessors  themselves  by  permission  of  the  court. 
—Georgia  Granite  R.  Co.  v.  Venable  (Ga.)  864. 

Evidence  held  to  show  that  it  was  necessary 
for  a  private  railroad  to  condemn  a  crossing 
over  an  existing  railroad  under  authority  given 
by  Civ.  Code  1902,  §  1895.— Salem  R.  Co.  v.  D. 
W.  Alderman  &  Sons  Co.  (S.  C.)  940. 

*The  determination  of  commissioners  appoint- 
ed to  ascertain  the  compensation  for  land  sought 
to  be  taken  in  proceedings  to  condemn  land  and 
to  award  damages  to  property  not  taken  will 
not  be  disturbed  by  the  courts,  except  where 
the  award  is  clearly  excessive  or  inadequate. — 
Barnes  v.  Tidewater  Ry.  Co.  (Va.)  5W. 

The  report  of  commissioners  in  proceedings  by 
a  railway  company  to  condemn  land  held  prop- 
erly confirmed  as  against  the  objection  that  they 
erred  in  not  awarding  damages  for  land  not 
taken.— Barnes  v.  Tidewater  Ry.  Co.  (Va.)  594. 

I  4.     Remediea   of    owner*    of   property. 

'Abutting  landowner  held  not  guilty  of  laches 
as  to  railroad  in  street.— Athens  Terminal  Co. 
T.  Athens  Foundry  &  Machine  Works  (Ga.) 
891;  Athens  Foundry  &  Machine  Works  t. 
Athens  Terminal  Co..  Id. 

t  S.     Title  or  rielits  aeqnlred. 

*Though  in  condemnation  proceeding  the  no- 
tice stated  that  it  was  desired  to  condemn  a 
right  of  way  with  the  fee  simple,  the  statute 
would  attach  the  restriction  that  the  company 
should  only  acquire  such  an  interest  as  would 
be  necessary  for  the  exercise  of  its  franchise. 
—Georgia  Granite  R.  Co.  v.  Venable  (Ga.)  864. 

EMPLOYER'S  INDEMNITY  INSUR- 
ANCE. 

See  "Insurance,"  H  1%,  4. 


EMPLOYES. 


See  "Master  and  Servant" 


ENTICEMENT. 

Of  servant,  gee  "Master  and  Servant,"  $  14. 


'Point  annotated.    See  arllabna. 


ENTRY. 

Of  Jadgment,  see  "Judgment,"  ff  1,  8. 
Of  public  lands,  see  •TPubllc  Lands,"  f  1. 
Re-entry  by  landlord,  aee  "Landlord  and  Ten- 
ant;" f  4. 

ENTRY,  WRIT  OF. 

See  "Ejectment" 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  {  1. 

EQUITABLE  SET-OFF. 

See  "Set-Off  and  Counterclaim,"  |  1. 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  {  1. 
Equitable    set-off,   see    "Set-(5£f   and   Counter- 
claim," f  1. 

PartimtUur  tubject*  of  equitahU  jurUdiation  and 
equitable  remedies. 

See  "Cancellation  of  Instruments":  "Fraudu- 
lent Conveyances";  "Injunction";  "Marshal- 
ing Assets  and  Securities";  "Partition,"  { 
^'  .  M*'*^^j.^«"";  "Reformation  of  Instru- 
ments ;    "Specific   Performance";    "Tmste." 

Constniction  of  will,  see  "Wills,"  f  4. 

I    1.     Pleading. 

'The  fact  that  a  part  of  the  remedy  and  re- 
lief sought  is  not  appropriate  does  not  render 
a  bill  multifarious.— Andrews  Co.  v.  National 
Bank  of  Columbus  (Ga.)  633. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  t  1. 
Of  bridges,  see  "Bridges,"  g  1, 
Of  counties,  see  "Counties,"  §  1. 
Of  courts,  see  "Courts,"  g  2. 
Of  highways,  see  "Highways,"  g  1. 
Of  railroads,  see  "Railroads,"'  g  3. 

ESTATES. 

See  "Dower";   "Life  Estates." 
Created  by  deed,  see  "Deeds,"  g  8. 
Created  by  wUI,  see  "Wills,"  g  4. 
Decedents^  estates,  see  "Descent  and  Dlstribn- 
tion";       "Executors     and     Administrators"; 

Estates  for  years,  see  "Landlord  and  Tenant" 
Trustt,  see  "Trusts,"  |  2. 

ESTOPPEL 

By  judgment  "ee  "Judgment"  gg  6,  7. 

Settlement  by  partnership  as  estoppel  against 
partners,  see  "Compromise  and  Settlement" 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," g  4. 

To  foreclose  mortgage,  see  "Chattel  Mortgages," 
S  6. 

g   1.    Equitable  estoppel. 

One  who  has  held  out  another  as  the  owner  of 
land  is  estopped  from  denying  hia  title.— Sewell 
v.  Norris  (Ga.)  637. 
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Where  a  Jodnnent  setting  aside  a  year's  sup- 
port did  not  diveRt  the  title  to  heirs  to  certain 
real  estate  belonginK  to  their  father,  that  the 
mother  dealt  with  the  land  as  if  she  had  ac- 
quired title  in  the  proceedings  setting  apart 
the  year's  support  held  not  to  estop  the  heirs 
from  asserting  title  to  the  property.— McSwain 
T.  Riclietson  (Ga.)  655. 

An  owner  of  land  not  having  objected  to  an 
encroachment  thereon,  under  the  mistaken  be- 
lief that  the  same  was  not  on  his  land,  heU  not 
thereby  estopped  from  asserting  his  title. — Davia 
T.  Owen  (Va5  681. 

EVICTION. 

Of  tenant  of  demised  premises,  see  "Landlord 
and  Tenant,"  |  2. 

EVIDENCE. 

See  "Depositiona";    "Discovery";   "Witnesses." 
Admissibility  in  aid  of  description  of  property 

conveyed,  see  "Deeds,"  §  3. 
Admissibility  of  evidence  under  pleading,   see 

"Pleading,*'  §  6. 
Admission  of  improper  evidence  as  ground  for 

nonsuit,  see  "Dismissal  and  Nonanlt,"  f  1. 
Applicability   of   inatmctions  to  evidence,   see 

'•Trial,"  i  8. 
Pleading  matters  of  evidence,  see  "Pleading," 

Production  of  documents  by  witness,  see  "Wit- 
nesses," §  1. 

Questions  of  fact  for  jury,  see  "Trial,"  {  4. 

Reception  at  trial,  see  "Criminal  Law,"  t  18; 
"Trial,"  »  2. 

Snfflciency  in  action  in  jostlce's  court,  see 
"Justices  of  the  Peace,"  {  2. 

Verdict  or  findings  contrary  to  evidence,  see 
"New  Trial,"   {  1. 

A*  to  particular  faeti  or  i$$«e*. 

See  "Adverse  Possession,"  {  1;  "Boundaries," 
t  1;  "Damages,"  8  3;  "Judgment,"  |  13; 
''Partnership,'^  i  1;  "Payment,^'  i  2;  ''Stat- 
utes," t  & 

Acceptance  of  dedication,  see  "Dedication," 
f  1. 

Agency,   see   "Principal   and   Agent,"  |  8. 

Delivery  of  deed,  see  "Deeds,"  {  4. 

Possession  under  color  of  title,  see  "Adverse 
Possession,"  i  2. 

In  octiong  by  or  againtt  particular  claite*  of 
periont. 
See  "Carriers,"  {{  4,  8,  10,  13:  "Corporations," 
i  3;    "Executors  and  Administrators,"  (  7; 
'^'Master  and  Servant,"  §  11;   "Railroads,^'  §i, 
8~11. 
Connecting  carrier,  see  "Carriers,"  {  6. 
Telegraph  company,  see  "Telegi-aphs  and  Tele- 
phoues,"  S  1. 

In  particular  civil  actioiu  or  proceedingt. 

9ee  "Cancellation  of  Instruments,"  %  2;  "Con- 
spiracy," §  1:  "Habeas  Corpus,"  8  1;  "Libel 
and  Slander,"  §  4;  "Reformation  of  Instru- 
ments," g  2. 

For  attorney's  fees,  see  "Attorney  and  Client," 
i  !• 

For  breach  of  contract,  see  "Contracts,"  i  6. 

For  breach  of  covenant,  see  "Covenants,''  §  3. 

For  breach  of  warranty,  see  "Sales,"  |  8. 

For  causing  death,  see  "Death,"  %  1. 

For  death  caused  by  operation  of  railroad,  see 
"Railroads,"  §  8. 

For  death  of  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  §  10. 

For  death  of  servant,  see  "Master  and  Serv- 
ant," f  11. 


For  delay  in  delivery  of  tdegram,  see  "Tele- 
graphs and  Telephones,"  %  1. 

For  discharge  from  employment,  see  "Master 
and  Servant,"  f  1. 

For  injuries  from  fires  caused  by  operatioii  of 
railroad,  see  "Railroads,"  I  11. 

For  injuries  to  shipment  of  livestock,  see  "Car- 
riers," t  & 

For  injuries  to  vessel  by  collision,  see  "Colli- 
sion,'^ 8  1. 

For  loss  or  injuries  to  shipment,  see  "Carriers," 

^88  4,  6. 

For  loss  or  injury  to  passenger's  effects,  see 
"Carriers,"  f  13. 

For  personal  injuries,  see  "Carriers,"  {  10: 
"Master  and  Servant,"  8  11;  "Railroads." 
8  8. 

On  administrator's  bond,  see  "Executors  and 
Administrators,"  8  8. 

Motion  for  nonsuit,  see  "Trial,"  {  4. 

On  bUl  or  note,  see  "Bills  and  Notes,"  {  «. 

On  insurance  policy,  see  "Insurance,"  {{  9.  10. 

On  replevin  bond,  see  "Replevin,"  f  2. 

Probate  proceedings,  see  "Wills,''  (  3. 

To  establish  boundaries,  see  "Boundaries,"  f  1. 

To  remove  obstructions  from  private  way,  see 
"Easements."  S  1. 

To  set  aside  deed,  see  "Deeds,"  8  4. 

Trial  of  right  to  property  levied  on,  see  "Ex- 
ecution," 8  3. 

/n  crtmtnal  proiecutiom. 

See  "Adultery";  "Arson";  "Assault  and  Bat- 
tery," 8  1;  "Burglary,"  8  1;  "Criminal 
Law,"  88  6-15;  "Disorderly  Conduct";  "Dis- 
orderly House";  "False  Pretenses";  "Gam- 
ing," 8  1;  "Homicide,"  f  6;  "Larceny,"  8  2: 
"Malicious  Mischief;  "Rape,"  8  1. 

For  appearing  on  highway  in  intoxicated  con- 
dition, see  "Drunkards.* 

For  disturbing  public  worship,  see  "Disturb- 
ance of  Public  Assemblage.' 

For  offense  against  labor  contract  law,  see 
"Master  and  Servant,"  8  2. 

For  sale  of  crops  subject  to  landlord's  lien,  see 
"Landlord  and  Tenant,"  8  3. 

For  shooting  on  public  highway,  see  "Weap- 
ons." 

Offense  against  liquor  law,  see  "Intoxicating 
Liquors,^'  8  6. 

Ravie%i>  and  procedure  thereon  in  apptMate 
court*. 
See  "Appeal  and  Error,"  8  IB- 


Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  1 17;  "Criminal  Law,"  8  87;  "Homi- 
cide," 8  7. 

"Ap- 


Error,"  8  17;  "Criminal  Law,"  8  i 
cide,"  8  7. 

Review  of  discretionary  rulings  on,  see 
peal  and  Error,"  8  lb. 

Review  of  questions  of  fact  and  findings,  see 
"Criminal  Law,"  8  36. 

Review  of  rulings  on  as  dependent  on  assign- 
ment of  errors,  see  "Appeal  and  Error,"  8  7. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
"Appeal  and  Error,"  8  3. 

Review  of  rulings  on  as  dependent  on  record 
on  appeal  or  writ  of  error,  see  "Appeal  and 
Error,'*  8  6. 

8   1.    Judicial  aotloo. 

*The  state  court  in  which  application  for  stay 
of  proceedings  therein  is  made,  under  tiie  ex- 
press provisions  of  Banlcr.  Act  July  1,  189S, 
I  11,  30  Stat  649,  c.  541  [U.  S.  Comp.  St.  1901, 
p.  3426],  cannot  take  judicial  notice  of  the  pro- 
ceedings in  bankruptcy. — Hunter  v.  Lissner  (Ga. 
App.)  54. 

*Tbe  laws  of  another  state  may  be  judicially 
noticed. — Missouri  State  Life  Ins.  Co.  v.  Love- 
lace (Ga.  App.)  93. 

The  courta  can  take  judicial  notice  of  social 
status  and  of  the  superiority  and  inferiority  of 


*PolBi  aaaotated.    See  syllabus. 
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race*  wlthoat  affecttng  the  dvll  rights  of  citi- 
zens.—Wolfe  V.  Georgia  By.  &  Electric  Co.  (Ga. 
App.)  880. 

i    2.    PresninptloiiB. 

*The  law  of  Wisconsin  not  having  been 
proved,  it  will  be  presumed  to  be  the  common 
law  aa  understood  and  enforced  by  the  courts 
of  Sonth  Carolina.— JonesTille  Mfg.  Co.  ▼. 
Southern  Ry.  (8.  C.)  422. 

*Where  a  trust  deed  vested  in  the  trustee  the 
legal  title  with  the  duty  to  convey  on  written  re- 

Suest  of  grantor,  and  the  trustee  executed  a 
eed,  a  written  request  to  do  so  will  be  presum- 
ed after  the  lapse  of  20  years.— Pope  v.  Patter- 
son (S.  G.)  945. 

I  3.     BeleToney.   auiteriallty,   Hid   eoin- 
p«tMi«7  la  senevaL 

•The  ralue  of  a  dog  nuilicionsly  killed  or  in- 
jured may  be  proved  by  evidence  of  his  breed 
and  qualities,  and  by  witnesses  who  knew  the 
market  value  of  such  animal. — Columbus  R.  Co. 
v.  Woolfolk  (Ga.)  152. 

Evidence  tending  to  establish  the  issue  is  ad- 
missible even  If  not  sufficient  for  that  purpose. 
—Nugent  V.  Watkins  (Ga.)  888. 

The  testimony  of  a  witness  to  a  fact  of  which 
he  has  personal  knowledge  is  not  rendered  inad- 
missible because  he  also  cnows  it  from  hearsay. 
— ^Atlanta  &  B.  A.  Ij,  Ry.  r.  McManus  (Ga. 
App.)  258. 

'Physical  experiments  based  on  substantially 
similar  facts  are  admissible.— Atlanta  &  W.  P. 
R.  Co.  V.  Hudson  (Ga.  App.)  5(X). 

*In  a  suit  against  a  railroad  for  killing  stock, 
where  the  issue  is  whether  the  stock  could  have 
been  seen  on  the  track,  plaintiff  could  prove 
the  results  of  experiments  made  after  the  ac- 
cident—Atlanta &  W.  P.  R.  Co.  T.  Hudson 
(Ga.  App.)  500. 

To  make  evidence  of  eziwriments  admissible, 
there  must  be  substantial  similarity  as  to  the 
material  facts  affecting  the  comparison.- De 
Loach  Mill  Mfg.  Co.  v.  Tutweiler  Coal,  Coke  & 
Iron  Co.  (Ga.  App.)  790. 

An  facts  having  rational  probative  value  are 
admissible  unless  some  specific  rule  forbids. — 
Kirchner  v.  Smith  (W.  Va.)  614. 

I   4.    Best  aad  seeoadary  evldeBae. 

•Sufficient  foundation  hem  laid  to  admit,  as 
secondary  evidence,  a  properly  certified  copy 
of  a  mortgage.— Sims  v.  Scheussler  (Ga.  App.) 
683. 

Evidence  that  a  certain  party  "had  some 
kind  of  a  claim  on  the  property"  in  question 
was  improperly  excluded  as  an  effort  to  prove 
the  contents  of  a  written  instrument;  it  be- 
ing only  the  statement  of  a  substantive  fact. 
— -Sims  V.  Scheussler  (Ga.  App.)  693. 

*In  an  action  on  an  administrator's  bond, 
evidence  that  the  administrator  had  made  re- 
turns as  such,  and  that  the  returns,  though 
filed,  had  been  withdrawn,  was  not  objectionable 
as  not  the  best  evidence. — American  Surety  (3o. 
V.  Wood  (Ga.  App.)  1116. 

•Evidence  held  to  Justify  admission  in  evi- 
dence of  a  copy  of  the  insurance  policy  sued  on. 
— ^Edgefield  Mfg.  Co.  v.  Maryland  Casually  (Do. 
(S.  C.)  969. 

{   6.    Admlasloits. 

•The  declarations  of  defendant  in  execution 
against  his  interest  before  litigation  held  ad- 
missible in  favor  of  either  the  claimant  or  plain- 
tiff in  execution.— Rouutree  v.  Gkiulden  (Ga.) 
846. 

•Answers  to  interrogatories  sued  out  by  a 
coriwration  held  not  admissible  as  admissions 


against  the  eompony.— Robert  R.  Sizer  &  Co.  v. 
G.  T.  Melton  &  Sons  (Ga.)  1055. 

A  party's  answers  to  interrogatories  In  a  dif- 
ferent case  are  evidence  against  him  as  admis- 
sions.—Robert  R.  Sizer  &  Co.  v.  O.  T.  Melton  & 
Sons  (Ga.)  1056. 

•In  an  action  on  a  contract  to  install  wall 
show  cases,  evidence  as  to  statements  by  one 
not  an  officer  of  the  plaintiff  corporation  which 
installed  the  cases,  but  only  a  laborer  therefor, 
was  properly  excluded. — Crankshaw  v.  Schwei- 
zer  Mfg.  Co.  (Ga.  App.)  222. 

•Declarations  of  one  not  shown  to  be  the 
agent  of  another  authorized  to  speak  in  his  be- 
half are  inadmissible.— Crankshaw  v.  Schweizer 
Mfg.  Co.  (Ga.  App.)  222. 

Admissions  by  defendant  to  other  persons  that 
her  husband  was  her  general  agent  may  be  prov- 
en against  her. — Ham  v.  Brown  Bros.  (Ga.  App.) 
816. 

•Plaintiff  held  entitled  to  put  in  evidence  an 
admission  constituting  part  of  a  paragraph  of 
the  answer.— Sawyer  v.  Roanoke  K.  &  Lumber 
Co.  (N.  C.)  698. 

•In  an  action  to  recover  of  an  insurance  com- 
pany testator's  share  of  a  policy,  declarations 
of  testator  are  admissible  against  the  executor. 
— Ormond  v.  Connecticut  Mut  Life  Ins.  Co.  (N. 
C.)  997. 

S   O.   Deelavations* 

•Declarations  of  plaintiff  as  to  his  physical 
suffering,  which  were  no  part  of  the  res  gestn, 
where  plaintiff  f uUv  described  the  cliaracter  and 
extent  of  his  injuries,  were  properly  excluded. — 
Goodwyn  v.  C«itral  of  Georgia  Ry.  Co.  (Ga. 
App.)  688. 

•Declaration  of  plaintiff  to  a  physician  that 
he  felt  no  sensation  ot  pain  from  sticking  a 
needle  into  his  finger  is  nearsav  and  inadmis- 
sible.—Goodwyn  V.  Central  of  Georgia  Ry.  Co. 
(Ga.  App.)  688. 

•In  an  action  on  an  administrator's  bond,  evi- 
dence held  admissible  as  an  admission  of  the 
administrator  that  the  debt  was  a  part  of  the 
estate.— American  Surety  Co.  v.  Wood  (Oa. 
App.)  UlS. 

•Where  an  administrator  was  also  a  sur- 
viving partner  of  a  firm,  evidence,  in  an  action 
on  his  bond,  of  an  admission  that  notes  and  ac- 
counts of  the  partnership  amounted  to  $2,200 
or  12,300  and  were  worth  $1,700  or  $1,800, 
was  admissible. — American  Surety  Co.  v.  Wood 
(Ga.    App.)    1116. 

In  a  suit  involving  the  location  of  a  boundary, 
the  testimony  of  a  witness  held  not  open  to  the 
objection  that  it  is  self-serving.— Douglas  lAnd 
Co.  V.  Thayer  Co.  (Va.)  1101. 

§   7.    Hearsay. 

•Where  plaintiff,  on  being  asked  why  he  left 
the  place  where  he  was  being  treated  by  a 
specialist,  answered,  "Because  they  could  do 
nothing  for  me,"  the  answer  was  not  hearsay. 
—Brunswick  &  B.  R.  Co.  v.  Hoodenpyle  (Ga.) 
705. 

I  8.     Soemaentary  evideaee. 

Civ.  Code  1805,  f  3628,  authorizing  the  filing 
of  an  affidavit  of  forgery  of  a  deed  and  the 
making  op  of  an  issue  as  to  its  genuineness, 
is  inapplicable  to  a  fl.  fa.  and  entry  of  levr 
thereon  offered  in  connection  with  a  sherifrs 
deed,  also  attacked  for  forgery. — Vlckers  v. 
Hawkins  (6a.)  44. 

A  'certificate  of  the  ordinary  purporting  to 
certify  a  copy  of  a  marriage  license  does  not 
render  the  copy  admissible  in  evidence,  unless 
there  is  no  clerk  other  than  the  ordinary. — 
Smallwood  v.  Kimball  (Ga.)  640. 


•Polat  annotated.   Bee  sjllabiu. 
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•Where  the  alleged  holder  of  a  paper  that 
would  be  evidence  material  to  the  issue  is  pres- 
ent in  court,  the  court  should  Investigate  to 
determine  whether  such  paper  is  in  court,  and 
whether  its  production  should  be  required. — 
Moore  v.  Central  of  Georgia  Ry.  Co.  (Ga.  App.) 
63. 

In  an  action  by  a  passenger  wrongfully  ex- 
pelled because  the  coupons  to  his  ticket  were 
not  in  his  possession,  the  passenger  has  a  prop- 
erty right  in  such  detached  coupons  for  purposes 
of  evidence  at  the  trial.— Moore  v.  Central  of 
Georgia  Ry.  Co.  (Ga.  App.)  63. 

•A  bank  ledger  ia  inadmissible  in  evidence 
where  it  is  not  shown  who  kept  it  or  that  it  wa» 
correctly  kept.— Lester-Whitney  Shoe  Co.  ▼. 
Oliver  Co.  (Ga.  App.)  212. 

*A  copy  of  an  instrument  required  by  law 
to  be  recorded,  taken  from  the  proper  registry, 
and  duly  certified,  is  presumptive  evidence  of 
the  existence  of  an  original.— Sims  v.  Scheuss- 
ler    (Ga.  App.)   693. 

In  an  action  on  a  fire  policy,  a  cashbook  be- 
ing lost,  held  no  fatal  objection  to  proving  insur- 
ed s  cash  sales  by  other  book  entries  that  some 
parol  testimony  is  necessary  to  make  the  show- 
ing complete. — McMillan  v.  Insurance  Co.  of 
North  America  (S.  0.)  1020,  1135. 

{  e.    Parol  or  extrlmaio  eTidenoe  aSeot^ 
Ing  ^vriiiiigs. 

A  transferee  of  a  note  by  written  assignment 
cannot  be  asked  to  state  whose  note  it  was  to 
prove  title  in  another.— Hester  v.  Qairdner  (Ga.) 
165. 

Petition,  in  action  on  accident  policy,  held  not 
to  state  a  cause  of  action. — Wheeler  v.  Fidel- 
ity &  Casualty  Co.  of  New  York   (Ga.)    709. 

A  mortgage  in  which  the  property  is  described 
as  "all  my  crops  now  np  and  growing  on  240 
acres  of  land,  in  J.  dis&ict,  connty  and  state 
aforesaid,"  may  be  explained  by  parol,  so  as 
to  identify  such  property. — Read  Phosphate  Co, 
V.  S.  Weichselbaum  Co.  (Ga.  App.)  122. 

•In  an  action  on  a  written  contract  to  pay 
money,  evidence  that  prior  to  its  execution  a 
parol  contract  was  made  whereby  the  payments 
were  to  be  made  in  board  was  inadmissible. — 
Andrews  v.  John  Church  Co.  (Ga.  App.)  130. 

•Where  parties  enter  into  a  written  contract, 
their  rights  must  be  controlled  thereby,  and 
prior  negotiations  and  counter  propositions  are 
inadmissible. — Crankshaw  v.  Scbweuer  Mfg.  Co. 
(Ga.  App.)  222. 

•The  collection  of  notes  given  for  the  pur- 
chase price  of  land  cannot  be  defeated  by  show- 
ing an  antecedent  executory  agreement  on  the 
payee's  part  to  give  the  land,  or  a  part  of  the 
purchase  price,  or  to  sell  it  at  a  price  different 
from  that  stated  in  the  written  contract — Oar- 
roll  v.  Hutchinson  (Ga.  App.)  309. 

•Certain  evidence  held  not  to  contradict  a 
deed,  but  merely  to  explain  the  recital  as  to 
the  consideration.— McLendon  Bros.  v.  Finch 
(Ga.  App.)  690. 

•Parol  evidence  that  paj;ee,  at  the  time  of  the 
execution  of  a  note,  promised  to  take  less  than 
the  face  of  the  note,  is  inadmissible.— Bowen  v. 
E.  A.  Waxelbaum  &  Bro.  (Ga.  App.)  784. 

•Secondary  evidence  of  writing  collateral  to 
issue  held  admissible.^^harles  v.  Atlantic  Coast 
Line  R.  Co.  (S.  C.)  927;  Mazursky  v.  Same 
(S.  C.)  931. 

•In  a  suit  for  the  specific  performance. of  a 
contract  binding  one  to  convey  to  a  railway 
company  a  right  of  way,  parol  evidence  held 
admissible  to  explain  an  ambiguity  in  the  con- 
tract.—Albert  T.  Tidewater  Ry.  Co.  (Va.)  575. 


•Evidence  to  rebnt  the  preaomption  on  a  sale 
of  real  estate  where  the  quantity  is  referred  tt» 
in  the  contract,  and  the  language  does  not  plain- 
ly indicate  that  the  parties  intended  a  sale  in 
gross,  that  such  sale  is  by  the  acre  does  not 
contradict  or  vary  the  deed.— Emerson  ▼.  Strst> 
ton  (Va.)  577. 

S  lO.    Opinion  evldenee. 

•In  proving  the  signature  of  a  subscribing 
witness  beyond  the  jurisdiction,  a  witness  can 
testify  to  his  I>elief  who  swears  that  he  knows 
the  handwriting  of  the  subscribing  witness, 
and  the  source  of  his  knowledge  goes  entirelT 
to  his  credibility. — Brown  t.  McBride  (Ga.) 
702. 

•The  opinion  of  a  witness  held-  inadmissible 
when  all  the  facts  are  capable  of  being  clear- 
ly described  to  the  jurors. — Brunswick  &  B. 
K.  Co.  V.  Hoodenpyle   (Ga.)   705. 

•In  an  action  for  the  balance  due  on  a  con- 
tract for  show  cases,  where  breach  of  warran- 
ties was  relied  on,  a  witness  held  properly  per- 
mitted to  state  that  the  doors  in  the  show  cases 
worked  well. — Crankshaw  v.  Schweizer  Mfg.  COb 
(Ga.  App.)  222. 

Where  a  witness  has  stated  that  a  note  was 
turned  over  to  another  for  a  specific  purpose, 
he  may,  as  against  the  objection  tliat  it  is 
opinion  evidence,  testify  that  this  purpose  has 
ended.— Stiles  v.  Shedden  (Ga.  App.)  515. 

Testimony  of  an  engineer  that  he  was  moving 
at  the  usual  speed  AcM  properly  admitted  under 
Civ.  Code  1895,  g  5287,  as  the  opinion  of  an 
expert. — Goodwyn  v.  Central  of  Georgia  By. 
Co.  (Ga.  App.)  688. 

•In  an  action  for  injuries  to  a  railroad  em- 
pIoy6,  it  was  proper  to  permit  him  to  testify 
that  it  was  customary  for  defendant's  servants 
to  ride  on  the  cars  as  he  was  attempting  to  do 
at  the  time  of  his  injury. — Daniel  v.  Atlantic 
Coast  Line  B.  Co.  (N.  C.)  601. 

•It  is  within  the  discretion  of  the  trial  judge 
whether  to  allow  a  telegraph  messenger  to  testi- 
fy as  to  what  would  be  a  reasonab^  quick  de- 
livery of  a  telegram. — Kirby  v.  Western  Union 
Telegraph  Co.  (S.  CJ  10. 

•A  witness  not  an  expert  should  not  giye  an 
opinion  of  a  person's  physical  condition. — Kir- 
by V.  Western  Union  Telegraph  Co.  (S.  C.)  10. 

•In  an  action  by  a  brakeman_  for  personal  in- 
juries, witnesses  may  give  their  opinions  with 
respect  to  the  distance  within  which  the  en- 
gine could  have  been  stopped.— Wise  Terminal 
Co.  V.  McCormick  (Va.)  5S4. 

The  opinion  of  a  witness  that  a  comer  of  an 
ancient  patent  was  on  the  old  state  line  is  in- 
competent—Douglas Land  Co.  v.  T.  W.  Thayer 
Co.  (Va.)  1101. 

111.   Evidence    at    former    trial    or    la 
other  proceeding. 

Evidence  Atfd  insufiBcient  to  excuse  the  fail- 
ure to  produce  a  witness  or  take  his  deposition, 
so  as  to  warrant  the  introduction  of  his  testi- 
mony on  a  former  trial.— Wise  Terminal  Co. 
V.  McCormick  (Va.)  584. 

{12.   Weight  and  suffioleney. 

Affirmative  statements  by  a  pleader  in  his 
own  behalf  have  no  probative  value,  where  in 
conflict  with  his  testimony  on  the  trial. — Austin 
V.  M.  Ferst's  Sons  &  Co.  (Ga.  App.)  318. 


EXAMINATION. 

Of   person    accused    of   crime,    see    "Criminal 

Law,"  i  5. 
Of  witnesses  in  general,  see  "Witnesses,"  i  3. 


•Point  annotated.    See  ayllabna. 
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EXCEPTIONS. 

Necessltr  f»r  pnrpose  of  rerlew,  lee  "Appeal 

and  Error."  |  3;  "Crimiiial  Law,"  {  28. 
To  pleadinc,  see  "Pleading,"  f  8. 

EXCEPTIONS,  BILL  OF. 

Defects  in  as  groand  for  digmissal  of  appeal 

or  writ  of  error,  see  "Appeal  and  Error,  S  8. 
Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  f  6. 
Presumptions  as  to  filing  on  appeal  or  writ  of 

error,  see  "Appeal  and  Error,     §  14. 
Service  on  next  friend  of  minor,  see  "Infants," 

I  1. 
I    1.    Ifatue,  tormt,  and  contents  In  cen- 
eral. 

Where  essential  parties  to  a  bill  of  excep- 
tions are  neither  named  nor  designated  as 
such  in  the  bill  presented  to  the  trial  judfce. 
such  bill  of  exceptions  is  fatally  defective  for 
want  of  proper  parties. — Sistrunk  v.  Pendle- 
ton (6a.)  7& 

Though  the  requirement  of  Civ.  Code  1895, 
f  5532,  that  the  trial  judge  shall  certify  that  a 
bill  of  exceptions  is  true,  in  connection  wifli  sec- 
tion 5534.  is  mandatory,  yet  the  remainder  of 
the  prescribed  form  of  the  certificate  ia  direc- 
tory only.— Bailey  &  Carney  Buggy  Co.  t.  Guth- 
rie (Ga.  App.)  103. 

I    2.    Settlement,  alKninc,  and  fillnc. 

Mandamus  will  not  Tie  to  compel  a  judge  to 
certify  a  bill  so  defective  as  to  necessitate  a 
dismissal  of  any  writ  of  error. — Sistrunk  v. 
Pendleton  (6a.)   712. 

*Otber  parts  of  the  record  outside  of  the  bill 
of  exceptions  may  be  consulted  to  ascertain  the 
true  date  of  service  of  bill,  and,  when  it  ap- 
pears that  it  is  erroneously  dated,  writ  of  er- 
ror will  not  be  dismissed.— Strickland  v.  Tlom- 
ton  &  Nasworthy  (Oa.  App.)  640. 

•Under  Va.  Code  1904.  f  3386,  a  bill  of  ex- 
ceptions held  not  properly  authenticated  so  as 
to  entitle  the  snme  to  consideration.— Batters- 
hall  T.  Roberts  (Va.)  588. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  f  8. 

EXCHANGE  OF  PROPERTY.  . 

Exobange  of  state  bond,  aee  "States,"  {  1. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
'intoxicating  Liquors." 

EXECUTION. 

See   "Attachment";   "Garnishment";    "Judicial 

Sales." 
Kxemptions,  see  "Exemptions." 
In  action  for  unpaid  taxes,  see  "Taxation,"  f  6. 

I    1.    Uen,  levy   or   extent,   and   onstody 
of  property. 

The  lien  of  a  judgment  on  a  growing  crop, 
though  enforceable  only  after  the  crop  is  ma- 
tare,  takes  precedence  over  after-acquired  liens 
on  the  property,  under  Civ.  Code  1895,  S  2779. 
— Hixon  T.  CJallaway  (Ga.  App.)  1120. 

I   8.    Stay,  quashing,   Tacatlng,   and   re- 
lief against  ezecntlon. 

Defendant  under  Civ.  Code  1898,  1  2766,  may 
resist  an  execution  issued  against  him,  by  an 


affidavit  of  illegality  alleging  that  the  debt  had 
been  fully  paid  before  the  execution  was  issued. 
—Mathews  v.  Gelders  (Ga.)  649. 

Where  defendant  in  fi.  fa.  does  not  file  an  af- 
fidavit of  illegality  Where  an  execution  is  issued 
and  levied  after  payment  of  the  debt  as  he  has 
complete  remedy  by  -auch  affidavit,  it  is  erro/ 
to  grant  an  injunction.— Mathews  v.  Cklders 
(Ga!)  649. 

i   3.    Olalms  by  third  persons. 

Where  land  alleged  to  be  that  of  claimant 
was  levied  upon  as  that  of  another,  certain 
evidence  held  erroneously  excluded.— Wright  v. 
Stafford  &  Sons  (Ga.)  ^2. 

Where  land  alleged  to  be  that  of  claimant  was 
levied  on  as  the  property  of  another,  certain  evi- 
dence held  inadmissible. — Wright  v.  Stafford  & 
Sons  (Ga.)  452. 

Where  land  alleged  to  be  that  of  claimant 
was  levied  on  as  the  property  of  another,  deeds 
offered  not  connected  with  the  land  in  dispute 
were  inadmissible.— Wright  v.  Stafford  &  Sons 
(Oa.)  452. 

*In  a  claim  case  the  sole  issue  is  whether  the 

Sroperty    is    subject    or    not— Widincamp    y. 
ames  (Ga.)  836. 

Where  in  a  claim  case  the  levy  has  been  dis- 
missed for  want  of  prosecution,  and  the  case 
thereafter  reinstated,  claimant  could  not  make 
up  an  issue  whether  the  case  was  properly  re- 
instated, but  formal  motion  was  necessary. — 
Widincamp  v.  James  (Ga.)  836. 

A  verdict  in  a  claim  case  containing  merely  a 
finding  for  plaintiff  of  a  given  sum  does  not  de- 
termine the  issue  as  to  whether  the  property 
levied  on  is  subject— Widincamp  t.  James  (Ga.) 
836. 

f   4.    Sale. 

*A  sate  by  a  constable  on  execution  not  held 
at  the  time  and  place  and  in  the  manner  provid- 
ed by  Civ.  Code  1895,  f  4166,  is  void.— A.  O. 
Rhodes  &  Son  Furniture  Co.  v.  Jenkins  (Ga. 
App.)  897. 

I  6.     Return. 

fnder  the  express  provisions  of  Civ.  0>de 
1895.  f  3763,  the  record  on  the  execution  docket 
of  an  entry  on  an  execution  should  be  dated 
as  of  the  date  when  made.— Dnnlap  Hardware 
Co.  V.  Thatp  (Ga.  App.)  898. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution" ;  "Wills." 
Amendment  as  to  parties  in  action  by  admin- 
istrator, see  "Parties,"  {  3. 
Best  and  secondary  evidence  in  action  on  ad- 
ministrator's bond,  see  "Evidence,"  §  4. 
Declarations  against  interest  in  action  on  ad- 
ministrator's bond,  see  "Evidence,"  §  6. 
Testamentary  trustees,  see  "Trusts." 
Testimony   as  to  transactions  with  decedents, 
see  "Witnesses,"  g  2. 

t    1.    Assets,  appraisal,  and  Inreatery. 

*While  a  Burviving  partner  is  required  to  pay 
all  partnership  debts,  any  surplus  remaining  in 
the  hands  of  a  surviving  partner  who  is  also 
administrator  of  the  deceased  partner  is  as- 
sets for  administration.— American  Surety  Co. 
V.  Wood  (Ga.  App.)  1116. 


nanagement   of  es- 


{  2.    Oolleotloit  and 
tate. 

*A  petition  in  a  spit  by  an  administratrix 
for  proceeds  of  sale  of  rent  cotton,  held  not 
demurrable,  on  the  gronnd  that  plaintiff  had  no 
right  of  action  because  she  had  no  title  to  the 
rent  cotton. — Strickland  T.  Thornton  tt  Nas- 
worthy (Ga.  App.)  540. 


*P«lmt  aaaotated.   See  i^llalms. 
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•Under  Oiv.  Code  1895,  i  3353,  the  right  to 
collect  rent  is  in  the  personal  representatiTe, 
whether  such  rent  was  payable  in  cotton  or  in 
money.— Strickland  v.  Thornton  &  Nasworthy 
(Ga.  App.)  540. 

.{  3.    AUtrvanee*  to  nunriTlnc  vtfe,  hna- 
baad,  or  ohllibfeii. 

A  return  of  appraisers  setting  apart  a  year's 
support,  and  containing  as  one  item  "175  acres 
of  land,  more  or  less,  of  lot  of  land  No.  48  in 
the  6th  District,"  is,  as  to  sucii  item,  too  vague 
for  enforcement.— McSwain  t.  Bicketson  (Ga.) 
655. 

Where,  after  the  payment  of  firm  liabilities, 
a  surplus  remains  in  the  hands  of  the  adminis- 
trator of  the  deceased  partner,  it  is  liable  for 
the  year's  support  of  intestate's  widow.— Ameri- 
can Surety  Co.  v.  Wood  (Ga.  App.)  1116. 

{   4.    Allovraaoe  ajid  payment  of  olaima. 

Where  consent  decree  m  a  case  in  which  an 
administrator  was  a  party  was  inopemtive  be- 
cause the  court  was  without  jurisdiction,  but 
operative  as  an  agreement  to  which  the  admin- 
istrator had  assented,  the  heirs  of  the  estate 
were  not  concluded  by  the  decree  from  calling 
the  administrator  to  an  accounting. — Sapp  y. 
Williamson  (Ga.)  447. 

Where  a  debt  was  established  by  a  Judgment 
against  one  in  his  lifetime,  it  is  not  necessary 
to  establish  the  debt,  after  his  death,  by  a  new 
adjudication  on  the  judgment,  before  taking 
proceedings  against  his  estate  to  enforce  pay- 
ment—Oldham  V.  Rieger  (N.  C.)  1091. 

In  an  action  to  compel  an  administrator  to 
account  and  pay  a  judgment,  the  court  should, 
before  ordering  an  account,  under  Revisal  1905, 
i  104  et  seq.,  determine  the  issue  raised  by  the 

?lea  of  limitations. — Oldham  t.  Rieger  (N.  O.) 
091. 

Under  Revisal  1905,  H  ITS,  614,  the  superior 
court  held  possessed  of  jurisdiction  of  an  ac- 
tion to  compel  an  administrator  to  account  and 
pay  a  judgment.— Oldham  t.  Rieger  (N.  G.) 
1091. 

{   6.    ZHatribntloii  of  estate. 

Where  an  ezecntor  holds  certificates  of  stock 
bequeathed  to  a  person  to  go  to  another  if  he 
dies  "without  leaving  a  family,"  the  executor 
lias  a  right,  before  surrendering  the  certificate, 
to  indorse  thereon  memoranda  to  the  effect  that 
they  are  held  by  the  legatee  under  the  terms  of 
the  will.— De  Loney  v.  Hull  (Ga.)  849. 

i   6.    Sales  and  eoaTeyaaees  under  order 
of  eonrt. 

An  administrator  is  a  necessary  party  to  a 
motion  to  set  aside  a  judgment  authorizing  a 
sale  of  land  by  him,— Whitley  Grocery  Co.  v. 
Jones  (Ga.)  623. 

Where  an  administrator  has  been  discharged, 
the  judgment  discharging  him  most  be  reopened 
before  a  motion  to  set  aside  a  judgment  author- 
izing a  sale  of  land  by  him. — Whitley  Grocery 
Co.  V.  Jones  (Ga.)  623. 

Though  the  purchasers  at  an  administrator's 
sale  of  land  and  also  the  former  administrator, 
who  had  been  discharged,  were  made  parties  to 
a  motion  to  set  aside  the  judgment  of  sale,  this 
would  not  obviate  the  effect  of  the  discharge  or 
the  absence  of  the  administrator  as  such. — 
Whitley  Grocery  Co.  v.  Jones  (Ga.)  623. 

*A  purchaser  of  land  regularly  sold  at  an 
executrix's  sale  takes  subject  to  the  rule  of 
caveat   emptor. — Mercer   v.   Sager   (Ga.)   1037. 

*Where  land  is  sold  by  an  executrix  nnder  a 
valid  decree  without  fraud  or  misrepresenta- 
tion, the  executrix  held  entitled  to  a  decree  of 
specific  performance. — Mercer  y.  Sager  (Ga.) 
1037. 


i   7.    Aetlona. 

'After  20  years  from  the  qualification  of  • 
legal  representative,  it  is  a  legitimate  presamp- 
tion  that  the  estate  has  been  duly  administered, 
and  the  burden  is  on  the  legal  representative 
seeking  to  assert  a  right  of  the  estate  to  certain 
property  to  show  facts  sufficient  to  r^nore  the 
presumption.— Hodges  v.  Stuart  Lumber  Co. 
(Ga.)  354. 

*An  executor  or  administrator  can  soe  ont  a 
distress  warrant  in  his  individual  capacity. — 
Dean  v.  Donalson  (Ga.  App.)  679. 

{  8.    liaUUties  on  administratiom  bends. 

*A  suit  may  be  maintained  against  an  ad- 
ministrator's surety  where  the  a&iinistrator  is 
dead  and  his  estate  is  unadministered,  or,  if  the 
administrator  dies  pending  suit,  plaintiS  may 
proceed  against  the  deceased  administrator's 
representative  and  the  surety  jcrinUy,  or  against 
the  surety  alone. — ^American  Surety  Co.  t.  W'ood 
(Ga.  App.)  1116. 

'Where  a  surviving  partner  and  an  adminis- 
trator are  the  same  person,  it  will  be  presumed 
that  the  surplus  assets  belonging  to  the  ad- 
ministrator have  been  placed  In  his  hands  as 
such. — American  Surety  Co.  v.  Wood  (Ga. 
App.)  1110. 

*Ciy.  Code  1895,  fS  3398,  3399,  telatins  to 
actions  on  administrators'  bonds,  liave  no  con- 
nection with  each  other,  but  are  each  applicable 
to  a  different  state  of-  facts.- American  Soce^ 
Co.  V.  Wood  (Ga.  App.)  1116. 

*In  an  action  on  an  administrator's  bond,  the 
inventory  of  assets  belonging  to  the  intestate 
places  the  burden  on  the  administrator  to  show 
its  correctness.- American  Sutebr  Co.  T.  Wood 
(Ga.  App.)  1116. 

EXEMPLIFICATIONS. 

As  evidence,  aee  "Bvidoice,"  |  8. 

EXEMPTIONS. 

From  service  as  juror,  see  "Jury,"  S  1. 

g  1..  Transfer  or  Inenmbranee  of  ezenapt 


In  order  to  be  superior  to  the  title  of  a  bona 
fide  ourchaser  without  actual  notice,  a  statutory 
or  snort  homestead,  under  Civ.  Code  1893,  | 
2866,  must  contain  a  description  of  the  prop- 
erty described  to  be  exempt,  which  description 
muqt  be  recorded.— Harris  t.  Hill  &  Bridges 
(Ga.  App.)  124. 

EXPERT  TESTIMONY. 

In  dvil  actions,  see  "Evidence,"  {  10. 
In  criminal  prosecutions,  see  "Criminal  Hiaw.'^ 
S12. 

FACTORS. 

See  "Brokers" ;   "Principal  and  Agent." 

In  an  action  to  recover  for  money  advanced 
on  drafts  drawn  a^inst  certain  cotton,  evidence 
held  to  sustain  a  judgment  for  plaintiff. — Stone 
V.  Garrett  &  Russell  (Ga.  App.)  524. 

FALSE  PRETENSES. 

An  accusation  charging  defendant  with  cheat- 
ing and  swindling  by  making  false  repre- 
sentations 88  to  the  amount  of  property  owned 
by  him  held  sufficient.— Kinard  v.  State  (Ga. 
App.)  263. 

On  a  trial  for  cheating  and  swindling  by  false 
representations   as    to   ownership  of  property. 


•Point  anaotatod.    Soe  ■yliabos. 
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dalm  affldnvits,  bonds,  etc.,  filed  by  third  per- 
aona  to  a  levy  on  certain  property  as  the  prop- 
erty of  defendant,  are  inadmisaible.— Kinard  y. 
State  (Oa.  App.)  263. 

Bvidence  held  to  sapiMrt  a  conrlction  of 
cheating  and  swindling  by  making  false  repre- 
sentations as  to  one's  ownership  of  property. 
—Kinard  v.  State  (Ga.  App.)  263. 

*An  indictment  under  Pen.  Code  1895,  f  670, 
charging  defendant  with  obtaining  money  fraud- 
ulently by  the  use  of  deceitful  means  or  prac- 
tices, held  insufficient.— Crawford  v.  State  (Ga. 
App.)  301. 

Evidence  on  a  trial  for  cheating  and  swindling 
by  false  representations  held  not  to  support  a 
conviction.— Goddard  v.   State  (Ga.  App.)  304. 

•The  essential  requisites  to  the  offense  of 
cheating  and  swindling  by  false  representations 
defined.— Goddard  v.  State  (Ga.  App.)  804. 

An  instruction,  on  a  trial  for  cheating  and 
swindling,  which  merely  stated  Pen.  Code  1S)6, 
I  31,  was  not  a  sufficient  compliance  with  a  writ- 
ten request  to  charge  tliat  intent  was  an  essential 
ingredient  that  must  be  proved,  and  that  it  was 
defendant's  intention  at  the  time  to  cheat  and 
defraud  prosecutor.— Ager  v.  State  (Ga.  App.) 
374. 

'Under  accusation  charging  cheating  by  using 
deceitful  means  other  than  those  mentioned  in 
Pen.  Code  1895,  J  670,  hHd  that  the  evidence 
was  insufficient  to  sustain  conviction.— Franklin 
V.  State  (Ga.  App.)  491. 

*In  a  prosecution  for  swindling  by  false 
representations,  it  must  be  alleged  and  proved 
that  defendant  knew  the  representations  were 
false  when  they  were  made.— Carlisle  v.  State 

(Ga.  App.)  loee. 

In  a  prosecution  for  false  pretenses,  evidence 
held  insufficient  to  show  that  defendant  had 
knowledge  of  the  falsity  of  the  representations 
-when  made.— Carlisle  v.  State  (Ga.  App.)  1068. 

FEES. 

Of  particular  claiiea  of  officert  or  other  periont. 
See  "Coroners";    "Witnesses,"  f  1. 
Attorney;  see  "Attorney  and  Client,"  {  1. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  g{  7,  8,  11,  12. 

FILING. 

Bill  of  exceptions,  gee  "Exceptions,  Bill  of,"  {  2. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  i  1. 

FINDINGS. 

On  reference,  see  "Reference,"  {  2. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  g  16;   "Criminal  Law,"  (  36. 
Setting  aside,  see  "New  Trial,"  {  1. 

FINES. 

A  fine  paid  by  one  convicted  under  a  void  in- 
dictment because  charging  no  offense  cannot  be 
recovered  by  rule  against  the  sheriff  who  collect- 
ed the  same  under  Civ.  Code  1895,  §g  4770, 
4771.— McDonald  v.  Sowell  (Ga.)  860. 


FIRE  INSURANCE 


See  "Insurance." 


FIRES. 


See  "Arson." 

Caused  by  operation  of  railroad,  see  "Railroads," 

Liability  of  bailee  for  loss  of  bailment  by,  see 
"Bailment." 

Liability  of  carriers  for  loss  or  injuries  to  ship- 
ment by,  see  "Carriers,"  g  4. 

Requests  for  instnictions  in  action  for  damages 
caused  by,  see  "Trial,"  I  9. 

Requirement  of  statute  of  frauds  affecting  agree- 
ment to  pay  for  property  destroyed  Dy,  see 
"Frauds,  SUtute  of,''^  §  1. 


Documentary  evidence  in  prosecution  for  fish- 
'Cr-    •     ■  -       


FISH. 

nee  in  p 
ing  on  posted  land,  see  "Criminal  Law,"  {  11. 

FOG. 

Collision  of  vessels,  see  "GolUsion,"  I  1. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORECLOSURE. 

Of  cropper's  lien,  see  "Agriculture." 
Of   mortgage,   see   "Chattel   Mortgages,"   {   S; 
"Mortgages,"  }  4. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  i  4. 
Double  taxation  of,  see  "Taxation,"  S  2. 
Foreign  insurance  companies,  see  "Insurance," 
19. 

FORFEITURES. 

Of  benefits  in  beneficial  associations,  see  "Bene- 
ficial Associations." 

Of  insurance,  see  "Irsurnnce,"  {{  3,  4,  10. 

Of  recognizance,  see  "Bail,"  }  1. 

Of  recognizance  for  release  from  arrest,  see 
"Arrest,"  I  2. 

FORGERY. 

•Forgery  defined.— State  v.  Lotono  (W.  Va.) 
621. 
*The  figures  in  a  check,  following  the  words 

in  the  body  thereof,  denoting  the  sum  called  for, 
are  not  a  material  part  of  the  instrument,  and 
their  alteration  is  not  a  forgery.— State  v. 
Lotono  (W.  Va.)  621. 

*An  alteration  in  an  instrument,  to  constitnte 
forgery,  must  be  of  a  material  part  thereof,  and 
a  material  alteration  is  one  which  makes  it 
speak  a  language  different  in  legal  effect  from 
that  which  it  originally  spoke.— State  v.  Lotono 
(W.  Va.)  621. 

The  materiality  of  the  alteration  is  a  ques- 
tion of  law  for  the  court  on  the  admissibility  of 
the  altered  instrument  in  evidence  in  a  prosecu- 
tion for  forgery.— State  v.  Lotono  (W.  Va.)  621. 

FORMER  ADJUDICATION. 

See  "Judgment,"  g{  6,  7. 


•Point  aiuotatecL    See  syllabiu. 
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FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  {  4. 

FORMS  OF  ACTION. 

See  "AcHon."  f  1;   "Ejectment";   "Replevin"; 
'Trespass,"  {  1. 

FRANCHISES. 

Corporate  frandiises,  see  "Corporations,"  |  1. 


FRAUD. 

See  "False  Pretenses" ;  "Fraudulent  Convey- 
ances." 

In  particular  clattet  of  convepancM,  contract*, 

trantactiont,  or  proceedingt. 
See  "Contracts,"  8  1 ;  "Deeds,"  t  4. 
Bill  or  note,  see  "Bills  and  Notes,"  |  1. 

Particular  remedie$. 

See  "Cancellation  of  Instruments,"  1 2 ;  "Torts." 

Conclusions  in  pleading,  see  "Pleading,"  {  1. 

Opening  judgment,  see    Judgment,"  (  4. 

Possessory  warrant  as  remedy  to  recover  pos- 
session of  property  obtained  by,  see  "Posses- 
sory Warrant. 

§    1.    Deoeptioii   oomstltntliig   fraud,    and 
lUblUty  tbenf or. 

♦One  who  asserts  a  fact  when  he  does  not 
know  whether  it  is  true  or  false  is  as  culpable 
as  one  who  makes  an  assertion  which  he  knows 
to  be  untrue.— Modlin  v.  Roanoke  R.  &,  Lum- 
ber Co.  (N.  C.)  1075. 

{  2.     AetloBs. 

*One  who  has  been  induced  to  convey  prop- 
erty by  fraud  may  sue  to  set  aside  the  convey- 
ance, or  he  may  allow  the  conveyance  to  stand 
and,  recover  damages. — Modlin  v.  Roanoke  R. 
&  Lumber  Co.  (N.  C.)  1075. 

*Where  one  has  been  induced  to  convey  prop- 
erty by  fraud,  a  return  or  offer  to  return  what 
he  has  received  under  the  contract  is  not  a  con- 
dition precedent  to  his  suing  for  deceit. — Mod- 
lin V.  Roanoke  R.  &  Lumber  Co.  (N.  C.)  1075. 

Where  one  has  been  induced  to  convey  timber 
by  fraud,  his  action  for  deceit  is  not  affected  by 
the  fact  that  the  timber  has  not  yet  been  re- 
moved.— Modlin  V.  Roanoke  R.  &  Lumber  Co. 
(N.  C.)  1075. 

The  statute  of  limitations  (Revisal  1905,  i 
896,  subeec.  9)  held  not  started  against  a  cause 
of  action  for  fraudulently  inducing  a  person  to 
deed  property  by  the  registration  of  the  fraudu- 
)ent  deed.— Modlin  v.  Roanoke  R.  &  Lumber 
Co.  (N.  C.)  1075. 


FRAUDS,  STATUTE  OF. 

{   1.    Promiaea  to  answer  for  delit,   de- 
fanlt,  or  miscarriage  of  another, 

•Where  defendant  agreed  to  pay  for  prop- 
erty while  plaintiff's  house  was  occupied  by  de- 
fendant's servant  if  destroyed  by  fire,  the  con- 
tract was  an  original  undertaking,  not  within 
the  statute  of  frauds. — Chapman  v.  Conwell  (Ga. 
App.)  137. 

'Where  plantiff  rented  certain  land,  and,  after 
planting  the  crop,  the  tenant  was  taken  sick, 
and  defendant  bought  the  crop  from  him,  and 
agreed  to  pay  plaintiff  the  rent  due,  the  agree- 
ment was  an  original  undertaking  not  required 


to  be  in  writing  under  tlie  statute  of  frauds. 
— Pylant  v.  Webb  (Ga.  App.)  329. 

•Promise  to  pay  debt  of  another  on  fo^bea^ 
ance  to  enforce  subsisting  lien  held  not  within 
the  statute  of  frauds. — Lee  v.  Unkefer  (S.  C) 
343. 

i  2.     Boanlsites  and  raffioiexiey  of  'vrrlt- 
Inc. 

•Where  a  contract  for  the  sale  of  goods 
amounting  .to  more  than  $50  is  signed  by  the 
intended  purchaser,  subject  to  the  principal's 
approval,  the  approval  must  be  in  writing  under 
the  statute  of  frauds. — Cable  Co.  v.  Hancock 
(Ga.  App.)  319. 

Letters  addressed  to  a  third  person  stating 
and  affirming  a  contract  may  be  used  against 
the  writer  as  a  memorandum  of  the  contract, 
and  are  sufficient  evidence  to  warrant  the  f»nrt 
in  giving  effect  to  it. — Nicholson  v.  Dover  (N. 
C.)  444. 


FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  S  3. 
By  mortgagor  of  chattels,  see  '^Chattel   Mort- 
gages," {  4. 

{    1.    Transfers  and  transactions  Invalid. 

•Civ.  Code  1895,  |  2896,  snbd.  2,  contemplates 
that  the  purchaser  shall  be  affected  by  such 
facts  known  to  him  as  would  give  ground  for 
reasonable  suspicion  of  the  debtor's  frandnlent 
intent.— Spence  v.   Morrow   (Ga.)  356. 

Act  August  17,  1903  (Acts  1903,  p.  92).  reg- 
ulating sales  of  stock  in  bulk,  does  not  apply  to 
a  sale  by  one  partner  of  his  interest  in  a  mer- 
cantile business  to  his  other  partnarB,r— Taylor 
V.  Folds  (Ga.  App.)  683. 

{  2.    RlKhts    and    liabilities   of    parties 
and    pnrohaaers. 

•Where  parties  confederate  to  defrand  cred- 
itors of  one  of  them,  and  the  debtor  executes  a 
deed,  he  will  not  be  i>ermitted  to  cancel  such 
deed  by  showing  that  it  was  fraudulent. — Sewell 
V.  Norris  (Ga.)  637. 

{   3.    Remedies  of  creditors  and  pvrekae- 
ers. 

•In  an  action  against  a  corporation  whose  as- 
sets were  transferred  by  a  frandnlent  sale,  its 
stockholders  and  other  i>arties  to  the  sale  were 
proper  parties.- Andrews  Co.  v.  National  Bank 
of  Columbus  (Ga.)  633. 

The  intent  of  the  parties  to  an  instmment 
alleged  to  be  fraudulent,  being  a  material 
question,  it  was  error  to  refuse  to  charge  that 
the  jury  should  consider  the  kinship,  friend- 
ship, or  intimacv  of  the  parties. — Nelson  v, 
Spence   (Ga.)   697. 

Where  a  chattel  mortgagee  was  the  presi- 
dent of  a  corporation  mortgagor,  whatever 
intent  to  delay  or  defraud  creditors  mi^ht 
have  existed  on  the  part  of  the  corporation 
would  be  presumed  in  law  to  be  known  by  the 
president— Nelson  v.  Spence   (Ga.)    687. 


FUTURES. 

Speculative  transactions,  see  "Gandng,"  i  1, 

GAML 

An  indictment  under  Acts  1903,  p.  44,  amend- 
ing Pen.  Code  1895,  g  221,  providing  for  the 
posting  of  lands  and  the  punishment  of  persons 
hunting  theieon,  held  defective.— Hardaway  t. 
State  (Ga.  App.)  141. 


•Point  annotated.    See  srllabaa. 
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GAMING. 

Harmless  error,  see  "Criminal  Law,"  |  S7. 
Requests  for  instmctions,  see  'HUriminal  Law," 

i  23. 
Sufficiencr  of  instructions,  see  "Criminal  Law," 

J  21. 

I    1.    Crlmlaml  xespABsl'blll'ty. 

*An  Bsaertion  that  actual  delivery  is  contem- 
plated will  not  prevent  the  proprietor  of  an  of- 
fice where  futures  are  bought  and  sold  from  be- 
ing guilty  of  maintaining  a  gaming  boose. — 
Anderson  v.  State  (Ga.  App.)  &!. 

•Boykin  Act  (Acts  1906,  p.  95)  withdraws 
from  the  business  of  dealing  in  futures  on 
margins  whatever  legislative  sanction  there  was 
to  be  implied  from  the  fact  that  by  the  tax  act 
of  the  state  a  license  tax  had  been  imposed  on 
"bucket  shops."— Anderson  v.  State  (Ga.  App.) 
401. 

*A  place  where  futures  are  bought  and  sold 
on  margins  held  a  gaming  house,  If  the  actual 
wager  or  settlement  of  wagers  takes  place  in  this 
state. — Anderson  v.  State  (Ga.  App.)  401. 

'Evidence  held  insufficient  to  convict  of  gam- 
ing beyond  a  reasonable  doubt,  within  Pen.  Code 
18«5,  f  984.— Griflin  v.  SUte  (Ga.  App.)  781. 

In  a  prosecution  for  gaming,  evidence  held  in- 
safficient  to  weaken  other  testimony  indicating 
sruilt.— Butler  v.  State  (Ga.  App.)  1114;  Pettus 
V.  Same.  Id.:  Benson  v.  Same,  Id.;  Simpson  r. 
Same,  Id.;  Marlow  r.  Same,  Id.;  Gibson  v. 
Same,  Id. 

In  a  prosecution  for  gaming,  evidence  held 
suflScient  to  sustain  a  conviction. — Butler  v. 
State  (Ga.  App.)  1114;  Pettus  y.  Same,  Id.; 
Benson  v.  Same,  Id.;  Simpson  v.  Same,  Id.; 
Mallow  V.  Same,  Id.;  Gibson  v.  Same,  Id. 


GARNISHMENT. 

See  "Attadunent" ;    "Bxecution." 
Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy," H  3,  4. 

f    1.   Xatwe  and  KTonnds. 

*To  allow  a  dormant  judgment  to  subject 
money  through  garnishment  based  thereon  would 
be  to  enforce  it  in  violation  of  the  express  pro- 
visions of  Civ.  Code  1895,  (  8761.— Ingram  v. 
Jackson  Mercantile  Co.  (Ga.  App.)  872. 

{   2.    Persons    and    property    nibjeot    to 
yamlshment. 

A  creditor  cannot  reach  by  garnishment  any 
assets  which  the  debtor  himself  could  not  re- 
cover from  the  garnishee.— Holmes  &  Co.  v. 
Pope  &  Fleming  (Ga.  App.)  281. 

'Where  a  fund  in  the  hands  of  a  garnishee 
is  to  be  advanced  under  a  contract,  and  held 
for  one  special  purpose  only,  the  garnishing 
creditor  cannot  extend  his  rights  beyond  those  of 
tlie  defendant.— Holmes  &  Go.  v.  Pope  &  Flem- 
ing (Ga.  App.)  281. 

I    3.    lilen   of  Kamlshinejit  and  llabUitr 
of  g;anilahee. 

•Where  a  garnishment  has  been  served  on  de- 
fendant in  an  action  for  damages,  and  a  com- 
promise agreement  is  made  by  the  defendant 
with  plaintifF,  the  sum  agreed  to  be  paid  is 
subject  to  garnishment. — Lee  &  Anderson  v. 
Louisville  A  N.  R.  Co.  (Go.  App.)  520. 

I  4.     Prooeedlngs  to  rapport  or  enforce. 

*Where  assets  in  the  hands  of  a  garnishee 
belong  to  a  nonresident,  such  garnishee  can 
set  off  any  debt  owing  by  such  nonresident  in 
garnishment,   and   the   question   whether   such 


famishee  is  indebted  should  be  uoertained  un- 
er  Civ.  Code  1895,  8  3756,  by  comparison  of 
their  respective  claims.— Holmes  &  Co.  v.  Pope 
&  Fleming  (Ga.  App.)  281. 

*A  valid  existing  judgment  against  defendant 
is  a  condition  precedent  to  a  judgment  against 
a  i^rnishee,  and  garnishee  may  contest  the 
validity  of  the  judgment  against  defendant. — 
Ingram  v.  Jackson  Mercantile  Co.  (Ga.  App.) 
372. 

8   6>     Operation    and   effect    of   gamisb- 
meat,  JvdcaMnt,  or  payment. 

A  judgment  creditor  may  by  garnishment  ac- 
quire control  over  choses  in  action  of  the  de- 
fendant.—Holmes  &  Co.  V.  Pope  &  Fleming 
(Ga.  App.)  281. 

I   6.    Liabilities   on  bonds  or  nndertak- 
lass. 

*Where  a  garnishment  was  sued  out  in  an 
action  for  libel,  and  a  bond  given,  plaintiff  was 
entitled  to  judgment  against  the  principal  and 
surety  in  the  bond;  funds  having  been  disclos- 
ed and  the  bankruptcy  having  occurred  more 
than  four  months  after  the  garnishment — Na- 
tional Surety  Co.  v.  Medlock  (6a.  App.)  1181. 

GAS. 

Lease  of  gas  lands,  see  "Mines  and  Minerals," 
i  1- 

GENERAL  ASSEMBLY. 

Of  religions  society,  see  "Religious  Societies." 

GIFTS. 

From  hasband  to  wife,  see  "Husband  and  Wife," 
H2,8. 

GOOD  FAITH. 

Of  bailee,  see  "Bailment." 
Of  purchaser,  see  "Bills  and  Notes,"  {  4 ;   "Ven- 
dor and  Purchaser,"  {  2. 

GRAND  JURY. 

See  "Indictment  and  Information." 
(Competency  of  grand  juror  as  witness,  see  "Wit- 
nesses," §  2. 

A  bailiff  appointed  to  take  charge  of  a  grand 
jury  may  be  sworn  by  the  Attorney  General 
either  in  open  court  or  before  the  grand  jury, 
as  provided  by  Pen.  Code,  g  798,  subd.  S.^Zieg- 
ler  ▼.  State  (Ga.  App.)  1()66. 

Where  jury  commissioners  subscribed  the  re- 
quired oath  after  thej'  drew  a  list  of  grand 
jurors,  their  subscription  related  back  to  the 
beginning  of  their  official  acts. — Rosenblatt  t. 
Stete  (Ga.  App.)  1107. 

I>aws  1906,  p.  52,  does  not  interfere  With  the 
right  of  jury  commissioners  under  the  general 
law  to  draw  the  grand  jury  fi^r  the  superior 
court  of  the  (Jordele  circuit. — Rosenblatt  v. 
State  (Ga.  App.)- 1107. 

The  drawing  of  grand  jurors  by  jury  commis- 
sioners before  they  had  subscribed  the  required 
oath  held  valid  as  the  acts  of  de  facto  officers. — 
Rosenblatt  v.  State  (Ga.  App.)  1107. 


GRANTS. 

Of  public  lands,  see  "Public  Landtk* 
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GUARANTY. 

See  "Principal  and  Safety." 
Requirements  of  statate  of  frauds,  see  "Frauds, 
Statute  of,"  {  1. 

GUARANTY  INSURANCE. 

See  "Insurance,"  8  6. 


GUARDIAN  AND  WARD. 


•md 


{   1.    Appoimtmemt,      anallfloatloB. 
tennre  of  Kaardian. 

A  guardian's  bond  held  to  substantiallr  com- 
ply with  CiT.  Code  1896,  }  2528.— United  States 
Mdelily  &  Guaranty  Co.  v.  Davis  (Oa.  App.) 
777. 

(   2.    IilsMIltiea  oa  Ki>B'dia»ship  bonda. 

Under  Civ.  Code  1885,  |  2535,  where  a  raard- 
ian  is  dead  and  his  estate  unrepresented,  suit 
may  be  instituted  on  his  bond  against  the  surety 
alone.— United  States  Fidelity  &  Guaranty  Co. 
V.  Davis  (6a.  App.)  777. 

The  return  of  a  guardian  charging  himself 
with  having  received  assets  of  the  estate  is 
prima  facie  evidence  tMth  against  him  and  his 
surety.— United  States  Fidelity  &  Guaranty  Ca 
T.  Davis  (Ga.  App.)  777. 

A  demand  on  the  surety  of  a  guardian  before 
suit  is  not  necessary,  where,  the  guardian  lieing 
dead  and  bis  estate  unrepresented,  suit  is 
brought  under  Civ.  Code  1895,  i  2535,  a^inst 
the  surety  alone. — United  States  Fidelity  & 
Guaranty  Co.  v.  Davis  (Ga.  App.)  777. 


HABEAS  CORPUS. 


I  1. 


Jvrladlotlon,   proceedings,   and  re- 
lief. 

*In  habeas  corpus  to  recover  the  custody  of 
an  infant^  evidence  held  insufficient  to  establish 
a  contract  by  the  father  relinquishing  his  right 
of  custody.— Ridiards  v.  McHan  (Ga.)  839. 

*Prima  facie  the  right  of  custody  is  in  the 
father,  and  when  it  is  insisted  that  the  father 
has  relinquished  bis  right  to  custody  of  his  child 
by  contract,  the  contract  should  be  definite  and 
the  proof  satisfactory. — Richards  v.  McHan 
(Ga.)  839. 

'On  an  issue  as  to  the  fitness  of  a  father  to 
control  and  care  for  an  infant,  the  appellate 
court  will  not  disturb  the  judgment  of  the  trial 
court;  no  abuse  of  discretion  l>eing  shown. — 
Richards  v.  McHan  (Ga.)  839. 


HABITUAL  DRUNKARDS. 

See  "Drunkards." 

HARMLESS  ERROR. 

In  elrll  actions,  see  "Apneal  and  Error,"  |  17. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  87;  "Homicide,"  8  7. 

HEARING. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  f  10. 

HEARSAY. 

In  civil  actions,  see  "Evidence,"  f  7. 

In  criminal  prosecutions,  see  "Criminal  Law," 

I  la 


HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Bridges";    "Municipal  Oorporationa,"  K 

6,  6. 
Accidents  at  railroad  crossings,  see  "Railroads," 

la 

Care  required  as  to  reservoir  near  highway,  see 

"Negligence,"  ^  1. 
Discharge   of  weapon  on  public  highway,  see 

"Weapons." 

8    1.    EatabUahmeiit,  altaratloii,  and  dis- 
conttnuaiice. 

•Twenty  years'  use  and  working  by  the  prop- 
er authorities  creates  a  public  highway  by  pre- 
scription.—Johnson  T.  State  (Ga.  App.)  265. 

A  public  road  may  be  created  by  legislative 
enactment,  by  action  of  the  proper  county  au- 
thorities, by  dedication,  or  by  preacription.— 
Johnson  v.  State  (Ga.  App.)  265. 

f   2.    RegnlatloBi  and  nae  for  trareL 

In  an  action  for  injuries  to  plaintifTs  wife 
by  plaintiffs  mule  becoming  frightened  by 
defendant's  automobile  in  ■  the  highway,  evi- 
dence of  the  negligence  of  defendant's  chauf- 
feur heid  for  the  Jury.— Rochester  t.  Bull  (8. 
C.)   766. 


HOLIDAYS. 


See  "Sunday.' 


HOMESTEAD. 

See  "Exemptions." 

HOMICIDL 

Custody   and  conduct  of  Jury, 
Law/' 8  24. 


see  "Criminal 


Former  Jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,''  8  4. 

Province  of  court  and  Jury,  see  "Criminal 
Law,"  8  20. 

Sufficiency  of  instructions,  see  "Criminal  Law," 
8  21. 

8    1.    Murder. 

'Evidence  held  to  establish  formed  design  to 
take  life  rendering  defendant  guilty  of  murder. 
—State  V.  Emerson  (S.  0.)  974. 

8    2.     Manslanghter. 

*Where  on  a  sudden  quarrel  the  parties  fight 
on  the  spot,  or  presently  agree  and  fetch  their 
weapons  and  fight  and  one  c^  them  is  killed, 
such  killing  is  voluntary  manslaughter. — Sapp 
V.  State  (Ga.  App.)  667. 

*A  mutual  combat  can  exist  where  there  is 
mutual  intent  to  fight,  though  only  one  of  the 

Sarties  strike  a  blow. — Lee  v.  State  (Ga.  App.) 
76. 

*Where  an  assanit  by  defendant  with  a  loaded 

fun  was  not  made  Trith  malice  and  defendant 
id  not  kill  deceased  with  malice,  the  jury 
could  consider  whether  defendant  was  guilty 
of  voluntary  manslaughter. — Harris  v.  State  (Ga. 
App.)  680. 

'Elements  necessary  to  reduce  unlawful  killing 
from  murder  to  manslaughter  defined. — Harris 
T.  State  (Ga.  App.)  680. 

8   3.    Ananlt  with  intent  to  UU. 

•It  is  error  to  instruct  that,  if  the  defendant 
made  an  assault  with  a  weapon  likely  to  produce 
death  under  such  circumstances  as  would  have 
made  him  guilty  of  murder  had  death  ensued. 
*Polat  annotatod.    Sea  syllabna. 
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he  wonM  be  gnilty  of  asxarilt  with  intent  to 
mnrder. — Burrie  v.  State  (Oa.  App.)  54S. 

I  4.     EnnuaUe  or  Justifiable  bomloide. 

•Person  in  house  for  wrongful  purpose  held 
deprived  of  any  right  of  self-defense  againat  the 
owner.— State  y.  Emerson  (S.  C.)  974. 

f   5.    Evidemoe. 

Evidence  Add  to  sustain  a  conviction  of  mnr- 
der.—Nidc  V.  Stote  (Ga.)  48. 

*If  the  fact  of  a  voluntary  homicide  is  shown 
unaccompanied  by  circumstances  of  excuse,  mal- 
ice is  presumed. — Robinson  r.  State  (Qa.)  842. 

'Slight  preliminary  proof  will  jnstify  the 
judge  in  prima  facie  admitting  dying  declara- 
tions.—Moody  y.  State  (Ga.  App.)  2(0. 

*That  a  witness  may  have  made  a  different  state- 
ment as  to  dying  declarations,  on  the  examina- 
tion by  the  court  into  their  admissibility,  from 
that  made  to  the  jury,  is  not  ground  for  ex- 
cluding his  evidence. — Carter  v.  State  (Ga.  App.) 
532. 

*If  a  witness  makes  different  statements  ma- 
terial to  the  proof  of  dying  declarations,  the 
jury  may  discredit  him,  but  the  judge  cannot 
for  that  reason  withhold  his  testimony. — Carter 
V.  State  (Ga.  App.)  5S2. 

*A  mutnal  Intent  to  fight  may  be  inferred 
from  the  conduct  of  tlie  parties. — Sapp  v.  State 
(Ga.  App.)  667. 

Where  there  was  ample  evidence  that  deceased 
was  dying  and  conscious  of  his  condition  when 
he  made  certain  declarations,  a  sufficient  proper 
foundation  was  laid  for  their  admission  as  dying 
declarations.— Lee  v.  State  (Oa.  App.)  676. 

*Where  the  evidence  presented  three  theories, 
onp  authorizing  a  verdict  of  guilty  of  murder, 
and  another  raising  the  question  of  self-defense, 
and  a  third  showing  a  mutual  intent  to  fight, 
a  verdict  for  voluntary  manslaughter  was  not 
the  result  of  a  compromise,  but  was  anthorized. 
—Harris  v.  State  (Ga.  App.)  680. 

♦Evidence  of  an  occurrence  10  years  previous 
held  inadmissible  as  tending  to  show  attitude 
of  deceased  toward  defendant  at  the  time  of 
the  homicide.— State  v.  Emerson  (S.  C.)  974. 

I   6.     Trial. 

*The  failure  to  charge  the  law  relating  to 
involuntary  manslaughter  in  the  commission  of 
an  unlawful  act  held  error  requiring  a  new  trial 
—Joiner  v.  State  (Ga.)  850. 

Evidence  on  a  trial  for  assault  with  intent  to 
kill  held  not  to  require  an  instruction  as  to  sim- 
ple assault.— Fews  v.  State  (Ga.  App.)  64. 

*A  charge  that  if  the  jat7  believed  that,  if 

defendant  had  killed  the  prosecuting  witness 
Tinder  the  circumstances  shown,  he  would  not 
have  been  guilty  of  the  murder,  then  he  cannot 
be  convicted  of  an  assault  with  intent  to  mur- 
der, was  proper.— Duncan  v.  State  (Ga.  App.) 
24a 

*Where  defendant  is  on  trial  for  assault  with 
intent  to  kill,  the  intent  must  be  proved,  and 
it  is  error  to  charge  that  if  defendant  com- 
mitted "an  assault"  as  alleged,  and  it  would  have 
been  murder  if  death  bad  resulted,  the  jury 
could  find  defendant  guilty.— Duncan  y.  State 
(Ga.  App.)  248. 

It  is  proper  to  instruct  that  the  court  passes 
onlT  prima  facie  on  the  admissibility  of  dying 
declarations,  and  that  the  jury  are  the  judges 
of  the  weight  to  be  given  them. — Moody  v.  State 
(Ga.  App.)  262. 

*Where,  on  a  trial  for  murder,  the  evidence 
showed  a  siidden  quarrel,  an  instruction  on  the 


law   of  voluntary   manslaughter  was  properly 
given.- Solomon  v.  State  (Ga.  App.)  881. 

Certain  remarks  by  the  court  on  a  trial  for 
murder  held  not  to  constitute  error. — Solomon  v. 
State    (Ga.  App.)   381. 

An  instruction  on  a  trial  for  murder  held  to 
properly  present  the  law  of  involuntary  man- 
slaughter.—Dorsey  V.  State  (Ga.  App.)  477. 

A  request  to  charge  on  a  trial  for  murder, 
that  the  jury,  where  threats,  if  proved,  are  sus- 
ceptible of  two  constructions,  should  give  the 
defendant  the  benefit  of  the  innocent  construc- 
tion, was  properly  refused  because  of  the  ab- 
sence of  the  word  "equally."— Dorsey  v.  State 
(Ga.  App.)  477. 

It  is  error  to  charge,  where  the  defendant  had 
cut  the  prosecutor,  that  he  would  be  guilty  of 
the  offense  of  stabbing  if  the  cutting  was  done 
under  such  circumstances  as  would  have  been 
voluntary  manslaughter  if  death  had  ensued.— 
Burris  v.  State  (Ga.  App.)  545. 

It  is  error  to  Instruct  that,  if  the  defendant 
made  an  assault  with  a  weapon  likely  to  pro- 
duce death  nnder  such  circumstances  as  would 
have  made  him  guilty  of  murder  had  death  en- 
sued, he  would  be  guilty  of  assault  with  intent 
to  murder.— Burris  v.  State  (Ga.  App.)  645. 

•An  instruction  as  to  justifiable  homicide 
held  not  erroneous  as  confusing  the  law  con- 
tained in  Pen.  Code,  1895,  f  J  71,  73.— Lee  v. 
State  (Ga.  App.)  676. 

Where  the  evidence  and  statement  of  defend- 
ant present  only  the  theories  of  murder  or  jus- 
tifiable homicide,  it  is  error  to  charge  the  law 
of  voluntary  manslaughter.— Lightsy  v.  State 
(Ga.  App.)  686. 

•Elvidence  held  to  authorize  a  charge  on  vol- 
untary manslaughter. — White  v.  State  (Ga. 
App.)  68& 

Pen.  Code  1895,  |  78,  does  not  qualify  or 
limit  the  law  of  justifiable  homicide  as  contained 
in  sections  70,  71,  and  instructions  as  to  these 
separate  branches  of  justifiable  homicide  should 
not  be  so  given  as  to  confuse  the  one  with  the 
other.— Lightsy  v.  State  (Ga.  App.)  686. 

•Under  the  evidence,  a  charge  on  Pen.  Code 
1895,  9  72,  declaring  that,  if  after  remonstrance 
an  attack  on  one's  habitation  cannot  be  prevent- 
ed, it  shall  be  justifiable  homicide  to  kill  the 
person  so  forcibly  attacking  the  habitation,  held 
properly  xefused.— White   v.   State   (Ga.   App.) 

•Where  under  no  view  of  the  evidence  or  the 
statement  of  defendant  was  the  law  of  justi- 
fiable homicide  as  declared  in  Fen.  Code  1886, 
f  73,  applicable  to  the  case,  it  was  error  to 
charge  that  section. — Lightsy  v.  State  (Ga.  App.) 
686. 

•Where  accused  was  charged  with  assault 
with  intent  to  mnrder,  the  court  properly  charg- 
ed that  the  proof  must  show  that,  if  the  act 
had  resulted  in  death,  the  killing  would  have 
been  murder.— Dawson  v.  State  (Ga.  App.)  1065. 

{  7<     Appeal  and  error. 

•Error  in  giving  a  cltarge  on  voluntary  man- 
slaughter held  harmless.— Joiner  v.  State  (Ga.) 
859. 

•Improper  exclusion  of  evidence  held  harmless 
where  the  fact  was  testified  to  by  witness  in 
chief.— State  v.  Emerson  (S.  C.)  974. 


HOUSEBREAKING. 


See  "Burglary." 
•Point  annotated.    Sea  syUabns. 
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HUSBAND  AND  WIFE. 

See  "DiToree";   "Dower";  "Marrta^fc" 

Adultery,  gee  "Adultery." 

Construction  of  instructions  in  action  for  in- 
juries to  wife,  see  "Trial,"  |  10. 

Damages  to  wife  from  failure  to  deliver  tele- 
gram, see  "Telegrapba  and  Telephones,"  {  1. 

Liability  of  married  woman  on  note,  see  "Bills 
and  Notes,"  i  6. 

Partition  of  land  devised  to  wife,  see  "Parti- 
tion," i  1. 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," }§  2,  3. 

Right  to  review  in  suit  by  wife  for  alimony,  see 
"Appeal  and  Error,"  S  2. 

Trust  arising  from  pnrdiase  of  land  with  mon- 
ey furnished  by  husband,  see  "Trusts,"  i  1. 

Wife  as  beneficiary  of  insured,  see  "Insurance," 
S  10. 

I  I.  Mvtaal  rlcbtsi  dntlea,  and  lUbUl- 
tles. 

Evidence  of  transactions  with  other  itersons, 
with  ratification,  held  inadmissible  to  establish 
agency  in  the  transactions  with  plaintifl. — Ham 
T.   Brown   Bros.   (Oa.   App.)   316. 

Proof  of  relationship  and  that  work  was  done 
and  material  furnished  to  improve  real  estate 
of  the  wife.  Is  insufSdent  to  show  that  she  is  an 
undisclosed  principal.— Porter  t.  •  Terrell  (Ga. 
App.)  403. 

{  2.  CoaT«yui«ea,  ooatraots,  and  other 
traiuwotlona  iMtween  husband 
and  irlfe. 

*In  a  contest  between  a  wife  as  a  donee  of 
certain  property  from  her  husband  and  a  snbse- 

Juent  purchaser  from  the  husband,  the  burden 
I  on  the  wife   to  show   valid  gift— Smith  v. 
Sheppard  (Ga.  App.)  303. 

*A  gift  by  a  husband  to  his  wife,  made  in 
good  faith  and  consummated  by  delivery  and 
acceptance,  cannot  be  defeated  by  a  sale  by 
the  husband.— Smith  t.  Shepnard  (Oa.  App.) 
803. 

I   3.    Aottona. 

A  wife  cannot  recover  damages  for  the  sala- 
ry her  husband  might  have  earned  but  for  de- 
fendant's negligence.— Glenn  v.  Western  IJnlon 
Telegraph  Co.  (Ga.  App.)  83. 

Id  an  action  by  a  wife  to  recover  property 
alleged  to  have  been  given  to  her  by  her  hus- 
band, and  afterwards  sold  by  the  husband  to 
defendant,  the  validity  of  the  gift  was  for  the 
jury,  and  a  direction  of  a  verdict  for  defend- 
ant was  error.- Smith  ▼.  Sheppard  (Ga.  App.) 

Under  Code  Civ.  Proc  1902,  g  138,  a  husband 
and  wife  held  entitled  to  join  in  an  action  ex 
contractu  for  loss  of  baggage  consisting  of  ar- 
ticles belonging  to  each.— Park  v.  Southern  Ry. 
Co.  (S.  C.)  931. 

i  4.    Separation    and    aoparate    atalnte- 


Where  a  wife  sues  for  permanent  alimony, 
and  applies  for  temporary  alimony,  the  same 
will  not  be  refused  merely  because  the  evidence 
is  conflicting  or  the  right  to  permanent  alimony 
may  be  doubtful.— Coley  v.  Coley  (Qa.)  205. 

*In  an  action  by  a  wife  against  her  husband 
for  permanent  alimony,  amount  of  temporary 
alimony  pending  suit  is  within  the  discretion 
of  the  judge.— Coley  t.  Coley  (Oa.)  205. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

Sea  "Constitutional  Law."  |  8. 


IMPANELING  JURY. 

See  "Jury,"  |  8. 

IMPLIED  CONTRACTS. 

See  "Covenanti,"  1 1;  '^oney  Received." 

IMPRISONMENT. 

See  "Arrest" ;   "BalL" 

Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

As  part  performance  of  oral  contract  entitling 
part^  to  specific  performance,  see  "Specific 
Performance,"  }  1. 

Liens,  see  "Mechanics'  Liens." 

Public  improvement*,  see  "Municipal  Coiporar 
tions,"  I  8. 

INCOME. 

Income  taxes,  see  "Taxation,"  i  B. 

INCOMPETENT  PERSONS. 

See  'Hiiaane  Persons." 

INCUMBRANCES. 

(Covenants  against,  see  "Covenants,"  |  S. 
On  propertv  exempt  from  execution,  see  "Bx- 
emptions,"  |  1. 

INDEMNITY. 

See  "Prindpal  and  Surety." 

INDEMNITY  INSURANCE 

See  "Insurance,"  U  1%.  4,  «. 

INDICTMENT  AND  INFORMATION. 

See  "Orand  Jury." 

For  particulor  olfenaet. 
See  "Burglary,"   §   1:    "Disorderly  ConducT; 

"Disorderly     House'';      "False     Pretensea"; 

"Larceny,''  |  2. 
Against  game  laws,  see  "Game." 
Arainst  labor  contract  law,  see  "Haater  and 

Servant,"  <  2. 
Against  liquor  law,  see  "Intoxicating  liqaors," 

S   1.    Formal  reqnlsltea  of  Indletment. 

*It  is  not  an  indispensable  requisite  of  a  val- 
id indietnrent  that  tne  entry  of  "true  bill"  be 
signed  by  the  foreman  of  the  grand  jury. — ^Mc- 
Allister V.  State  (Qa.  App.)  UIO. 

i  2.    Beqnlsltes  and  snfiolener  of  aeen- 
sation. 
•The  words,  "in  Swainsboro.  Georgia,"  used 

in  a  criminal  accusation,  are  apt  words  to  charge 
that  the  acts  alleged  occurred  within  the  mu- 
nicipal corporation  bearing  that  name. — Mason 
V.  State  (Ga.  App.)  139. 

*An  indictment  la  sufficient  if  It  states  the 
offense  In  the  terms  of  the  statute,  or  so  plain- 
ly that  the  nature  of  the  offense  charged  may 
be  easily  understood.— Anderson  v.  State  (Oa. 
App.)  401. 

*A  conviction  in  May,  1906,  on  an  accnsation 
charging  offense  in  October,  1907,  viU  not  be 
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Mt  aride  the  wror  being  immaterial.— Newsome 
▼.  State  (Oa.  App.)  672. 

•Where  every  essential  ingredient  of  the  »f- 
fense  is  cfaarsed  with  sufficient  cleamesB  to  en- 
able defendant  to  defend,  the  accusation  is  not 
demurrable.— WlUlania  t.  SUte  (6a.  App.)  1071. 

I   3.    Joinder    of    parties,    ofFensea,    and 
eoiiaia,  duplicity,  and  eleotion. 

*The  ofTcnse  of  keeping  and  maintaining  a 
lewd  house,  and  the  oSense  of  keeping  a  dis- 
orderly house,  may  be  joined  in  the  same  in- 
dictment in  different  counts.— Jones  v.  State 
(Ga.  App.)  669. 

•Offenses  of  the  same  nature  may  be  charged 
in  one  indictment  In  separate  counts. — Jones  t. 
State  (Oa.  App.)  558. 

I  4.   lasses,  proof,  and  Tarlance. 

•Where  the  criminality  of  an  act  depends  on 
the  place  where  it  is  committed,  variance  be- 
tween the  allegation  and  proof  is  fatal. — John- 
son y.  State  (Ga.  App.)  263. 

Proof  that  a  road  was  commonly  used  by  the 
general  public  for  a  number  of  years  held  not 
to  support  an  allegation  that  it  was  a  "public" 
highway  or  a  "public"  road.— Johnson  v.  State 
(Oa.  App.)  266. 

The  name  "Americns  Furniture  &  Undertak- 
ing Company"  implies  a  corporation,  and  an  al- 
legation in  a  criminal  accusation  that  the  com- 
pany is  a  corporation  need  not  be  proved. — 
Ager  T.  State  (Oa.  App.)  374. 

I   6.    Waiver  of  defects  and  objeetlons, 
and  alder  by  verdict. 

•Exceptions  to  the  form  of  the  indictment 
cannot  be  reached  by  motion  in  arrest  of  judg- 
ment.—Newsome  T.  State  (Ga.  App.)  672. 


INDORSEMENT. 

Of   bill   of  exchange   or  promissory   note, 
"Bills  and  Notes,^'  |§  S,  4. 


see 


INFANTS. 

See  "Oaatdian  and  Ward" ;  "Parent  and  Child." 

Disability  of  infancy  affecting  limitations,  see 
"Umitation  of  Actions,"  i  2. 

Habeas  Corpus  for  custody  of  child,  see  "Ha- 
beas Corpus,"  f  1. 

Liability  of  corporation  for  famishing  liquor  to 
minor,  see  "Corporations,"  {  3. 

Minor  as  vagrant,  see  "Vagrancy." 

I    1.     Actions. 

Where  a  minor  sues  by  next  friend  and  pre- 
vails, service  of  the  bill  of  exceptions  should  be 
made  on  such  next  friend.— Vickers  y.  Haw- 
Una  (Ga.)  44. 

INFERIOR  COURTS. 

See  "Courts,"  {  8. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  Infor- 
mation." 

INHERITANCE. 

See  "Descent  and  Distribution." 

INJUNCTION. 

Jnrisdlctlon  of  Supreme  0>urt  to  restrain  col- 
lection of  tax,  see  "Courts,"  f  4. 

Suit  to  restrain  state  officer  as  suit  against 
State,  sse  "Stetes,"  |  2. 


Relief  aoaiit$t  partlmlar  actt  or  proceedingi. 

Collection  of  tax,  see  "Taxation,"  i  5. 

Construction  of  bridge,  see  "Bridges,"  {  1. 

Disposing  of  property  poiding  divorce,  see  "Di- 
vorce," 8  4. 

Enforcement  of  execution,  see  "Execution,"  {  2. 

Review  of  proceedinfft  for  injunction. 
See  "Appeal  and  Error,"  (8  1,  16. 

8   1.    Natnre  and  ^xonnds  in  gencrsL 

No  abuse  of  discretion  in  refusing  an  injunc- 
tion held  to  have  been  shown. — Hart  v.  Atlanta 
Terminal  (>>.  (Ga.)  462. 

8  2,    Bnbjeots  of  protection  and  relief. 

In  an  action  by  the  Attorney  General  against 
a  terminal  company,  complaining  that  the  ex- 
clusive control  of  checking  baggage  from  and 
into  the  baggage  room  of  the  terminal  company 
had  been  granted  to  a  single  corporation,  the 
exclusive  remedy  is  not  by  writ  of  mandamus, 
but  injunction  would  be  appropriate. — Hart  v. 
Atlanta  Terminal  Co.  (Ga.)  452. 

Where  plaintiffs  are  not  the  owners  of  the 
property  in  controversy,  that  one  of  them  was 
formerly  the  owner,  and  will  be  bound  on  her 
warranty  to  the  purchaser,  did  not  constitute 
a  sufficient  ground  for  injunction  in  her  behalf. 
—Cicero  y.  Scaife  (Ga.)  850. 

*The  cutting  of  timber  by  one  who  shows  no 
title  or  claim  of  right  should  be  enjoined,  where 
the  trespasses  are  constantly  recurring,  and 
defendant  threatens  to  continue  them. — Camp 
V.  A.  6,  Gaibutt  Lumber  Co.  (Ga.)  870. 

Injunction  will  not  lie  to  restrain  an  incuni- 
Ijent  of  the  office  of  poorhouse  superintendent 
from  interfering  with  a  successor  duly  appoint- 
ed by  a  county  board  of  commissioners ;  the 
appointee  having  an  adequate  remedy  by  quo 
warranto.— Sanders  v.  Behie  (S.  C.)  762. 

A  surety  may  be  permitted  to  make  its  de- 
fense to  a  recovery  on  a  county  treasurer's  bond 
in  a  court  of  equity,  notwithstanding  it  might 
be  able  to  interpose  the  same  in  an  action  at 
law.— United  States  Fidelity  ft  Guaranty  Co.  v. 
Jordan  (Ya.)  367. 

I  3.     Actions  for  InJnnctlons. 

•Under  Giv.  Code  1895,  §«  4965-4967,  an 
equitable  petition  praying  for  injunction  should 
be  verified.— McLaughlin  v.  McLaughlin  (Ga.) 
166. 

8  4.    Prellmlnarj  and  Interlocvtory  In- 
Jnnctlons. 

•Where  on  an  application  for  injunction  it 
appears  that  there  had  been  an  agreement  be- 
tween the  parties  as  to  the  right  to  use  timbei 
for  turpentine  purposes,  but  there  was  a  con- 
flict as  to  the  land  covered  b^  the  contract,  and 
the  judge  has  granted  an  injunction  at  the  in- 
stance of  the  plaintiff,  the  judgment  will  be  af- 
firmed with  direction  that  the  order  be  modified 
80  as  to  grant  an  injunction  to  defendant  on  the 
same  terms. — ^Thomas  v.  Herrington  (Ga.)  834. 

On  an  application  for  an  injunction,  affidavits 
not  stating  the  court  in  which  the  case  is  pend- 
ing or  the  case  in  which  they  are  to  be  used  are 
inadmissible.- Hicks    v.    Fortwood    (Ga.)    837. 

8   B.    Writ,  order  or  decree,  serrloe,  and 
enforcement. 

If  a  petition  for  an  injunction  and  other  re- 
lief is  multifarious,  it  is  error  on  such  petition 
to  grant  an  injunction  and  render  a  judgment 
finding  defendants  in  contempt  for  violating 
a  former  injunction.— White  y.  North  Georgia 
Electric  Co.  (Ga.)  83. 

8  6.    Violation  and  pnnlslunent. 

Where  defendant  was  notified  of  a  copy  of  a 
restraining  order  by  the  attorney  for  plaintiff 
and  read  a  copy  thereof,  and  thereafter  violated 
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the  terms  of  the  order,  the  judgment  holding 
him  in  contempt  will  stand.— Anaerwn  v.  HaU 
(Oa.)  43. 

*Where  defendant  In  injunction  is  informed  by 
the  attorney  for  plaintiff  that  restraining  order 
has  been  issued  and  is  shown  a  copy  thereof, 
a  failure  to  obey  the  order  is  as  much  contempt 
as  if  he  had  been  personally  served  by  the 
sheriff.— Anderson  v.  Hall  (Ga.)  43. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  {  1. 

INQUEST. 

Of  coroner,  see  "Coroners." 

INQUISITION. 

Of  lunacy,  see  "Insane  Persons,"  |  .L 

INSANE  PERSONS. 

Sufflciency  of  instructions  on  defense  of  insan- 
ity, see  "Criminal  Law,"  i  21. 

I    I.    laanlsltloiis. 

*One  who,  after  siiinf;  out  a  commission  of 
lunacy,  roliintarily  dismisses  the  proceeding. 
Is  not  compelled  to  pay  the  costs  therein  as 
condition  precedent  to  instituting  a  second 
similar  proceeding.— Hinton  v.  Brewer  (Ga.) 
708. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  bank,  see  "Banks  and  Banking,"  {  2. 

INSPECTION. 

Of  writings,  see  "DiscoTery,"  |  1. 

INSTRUCTIONS. 

In  civil  actions,  see  "New  OMal,"  1 1;  "Trial," 

(i  S-IO. 
In  criminal  prosecutions,  see  "Criminal  Law," 

S§  21,  22;  %omlcide,"  {  6: 

INSURANCE. 

Admissibility  of  admissions  in  action  on  policy, 
see  "Eyiaence,"  §  5. 

Best  and  secondary  evidence  in  action  on  poli- 
cy, see  "Evidence,"  §  4. 

Conclusiveness  of  judgment  in  action  on  poli- 
cy, see  "Judgment,"  8  7. 

Documentary  evidence  in  action  on  policy,  see 
"Evidence,"  S  8. 

Harmless  error  in  rulings  in  action  on  policy, 
see  "Appeal  and  Error,"  {  17. 

I    1.    Insiuranee  agents  and  brokers. 

One  who,  under  a  contract  with  general 
insurance  agents,  solicits  Insurance  for  tbeir 
office  alone,  and  receives  a  portion  of  the  com- 
missions, and  does  not  otherwise  engage  in 
any  insurance  business,  held  not  an  insurance 
broker. — Girardeau  v.  City  of  Atlanta  (Ga. 
App.)  314. 

{  IV^.  The  ooatraet  In  g;eneral. 

•Citizens  of  this  state  will  not  be  denied  any 
rights  under  a  policy  of  life  insurance  allowed 
citizens  of  the  place  of  the  contract. — Missouri 
State  L4fe  Ins.  Co.  v.  Lovelace  (Ga.  App.)  93. 

*Such  damn!;es  and  attorney's  fees  as  would 
be  recoverable  by  dticens  of  another  state  under 


a  policy  of  life  insurance  may  likewise  be  re- 
covered by  citizens  of  this  state,  where  the  con- 
tract is  to  be  performed  in  such  other  state- 
Missouri  State  Life  Ins.  Co.  v.  Liovelace  (Ga. 
App.)  83. 

•Contracts  of  insurance  are  to  be  construed 
most  strongly  against  the  insurer. — Missouri 
State  Life  Ins.  0>.  v.  Lovelace  (Ga.  App.)  93. 

*An  insurance  policy  describing  the  property 
as  "a  two-story  frame  bnilding  and  its  addi- 
tion adjoining  and  communicating,"  will  not  in- 
clude a  servant's  house  150  feet  distant  from 
the  two-story  frame  building.- North  British 
«c  Mercantile  Ins.  Co.  v.  Tye  (Ga.  App.)  110. 

In  ascertaining  the  intent  of  the  parties  to  a 
contract  of  insurance,  the  valoatioa  of  the 
property  and  the  premium  collected  may  be  sub- 
mitted to  the  jury,  in  addition  to  the  intent  to 
be  drawn  from  the  words  used  to  describe  the 
property  insured. — North  British  &  Mercantile 
Ins.  Co.  T.  Tye  (Ga.  App.)  110. 

*In  construing  an  insurance  policy,  the  intent 
of  the  parties  must  be  sought  for  in  accordance 
with  the  true  meaning  in  which  the  agreement 
was  made  and  expressed. — North  British  & 
Mercantile  Ins.  C!o.  v.  Tye  (Ga.  App.)  110. 

A  policy  of  a  New  York  corporation  issued 
there  in  1884  fceW  a  New  York  contract,  not- 
withstanding Act  1898jP.  902,  c.  299,  t  8  (Re- 
visal  1906,  J  4806).— 'mlliams  v.  Matual  Re- 
serve Fund  Life  Ass'n  (N.  C.)  802. 

A  contract  to  indemnify  an  employer  against 
liability  for  accidents  to  employes  construed  as 
to  its  scope.— East  Carolina  Ry.  Co.  v.  Mary- 
land Casualty  Co.  (N.  C.)  906. 

(  2.  Aasienment  or  otber  traaafev  of 
poUcT< 

*No  particular  form  of  words  is  essential  to 
effect  an  assignment  or  surrender  of  a  policy  of 
insurance. — Ctamond  v.  Connecticut  Mut.  Life 
Ins.  Co.  (N.  a)  997. 

I  3.  Fevfeltvre  of  polley  for  breaelt  ot 
proanlasory  warranty,  covenant, 
or  oondltloa  SKbaeqvent. 

Hie  requirement  of  an  application  for  insur- 
ance that  the  first  preminm  shall  be  first  paid 
is  for  the  benefit  of  the  insurer,  and  payment 
after  the  date  of  the  issuance  of  the  policy  does 
not  continue  the  policy  for  one  year  from  that 
date.— Mutual  Life  Ins.  (>>.  v.  Stegall  (Qa. 
App.)  79. 

*A  substantial  compliance  with  a  clause  of 
a  mercantile  fire  policy,  requiring  books,  etc, 
to  be  kept,  held  sufficient.— McMillan  v.  Insur- 
ance Co.  of  North  America  (S.  C.)  1020,  1135. 

i  4.  Estoppel,  walTer,  or  agreeiaeats 
aSeetlac  rlsht  to  avoid  or  for- 
feit  poUoy. 

Ehridence  heli  to  show  no  waiver  of  stipula- 
tion in  policy  requiring  notice  of  injuries  to 
employs  of  the  insured. — Edgefield  Mfg.  (To.  v. 
Maryland  Casualty  Co.  (S.  C.)  969. 

A  forfeiture  under  a  fire  policy  is  waived  if. 
knowing  the  facts  showing  the  right  to  for- 
feiture, the  insurer  requires  insured  to  do  some 
act  or  incur  expense  inconsistent  with  the  posi- 
tion that  the  contract  has  become  inoperative. 
— McMillan  v.  Insurance  Co.  of  North  America 
(S.  C.)  1020,  1135. 

♦An  insurer  waives  a  forfeiture  provision  if 
with  knowledge  of  the  facts  constituting  for- 
feiture the  policy  is  delivered  as  a  valid  con- 
tract—'McMillan  V.  Insurance  Q).  of  North 
America  (S.  0.)  1020,  1135. 

A  nonwaiver  agreement  respecting  a  fire  poli- 
cy may  be  waived. — McMillan  v.  Insurance  Co. 
of  North  America  (S.  C.)  1020,  113S. 
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I   5.    Bl>k>  and  eaiuea  of  loss. 

'Petition,  in  action  on  accident  policy,  held 
not  to  Btate  a  cause  of  action.— Wheeler  v. 
Fidelity  tc  Casualty  Co.  ol  New  York  (Ga.) 
709. 

{   6.    Extent  of  loss  ud  llablUtj  of  la- 


Indemnity  policy  construed,  and  held  to  re- 
qnire  payment  of  judgment  against  the  insured 
within  do  days  from  its  recovery. — Edgefield 
Mfg.  Co.  T.  Maryland  Casualty  Co.  (S.  C.)  069. 

i    7.    Kotloe  and  proof  of  loss. 

Eiridence  held  to  show  that  delay  in  giving 
notice  to  an  insurance  company  of  an  injury  to 
an  employs  and  a  suit  by  him  to  recover  for 
damages  was  excusable.— Edgefield  Mfg.  Co.  v. 
Maryland  Casualty  Co.  (S.  O.)  960. 

i   8.    Fayment    or    dlsebarge,    oontribn- 
tloa,  and  snbrogation. 

•The  penalty  on  refusal  to  pay  attaches  to  a 
contract  of  insurance  to  enable  the  beneficiaries 
to  obtain,  free  from  deduction,  the  original 
benefits  of  the  policy.— Missouri  State  Life  Ins. 
Co.  V.  Lovelace  (Ga.  App.)  93. 

I    9.    Actions  on  policies. 

•Revisai  1005,  f  4747,  relating  to  appointment 
by  foreign  Insurance  companies  of  the  insurance 
commissioner  as  attorney,  held  not  applicable  to 
a  resident  of  Virginia  who,  as  assignee  of  a 
policy  issued  by  a  New  York  corporation,  sues 
thereon.— Williams  v.  Mutual  Reserve  Fund 
Life  Ass'n  (N.  C.)  802. 

Facts  held  to  show  an  assignment  of  plain- 
tiff's testator's  share  of  an  insurance  policy, 
barring  recovery  therefor  by  plaintiff  against 
the  insurance  company. — Ormond  v.  Connecti- 
cut Mut.  Life  Ins.  Co.  (N.  O.)  997. 

In  an  action  to  recover  of  an  insurance  com- 
pany testator's  share  of  a  policy,  beneficiaries 
to  whom  the  insurance  company  had  paid  the 
policy  in  full  were  not  improperly  made  parties 
defendant.— Ormond  v.  Connecticut  Mut.  Life 
Ins.  Co.  (N.  C.)  i)97. 

Insured  in  mutual  assessment  policy,  on  de- 
nial of  liability,  could  maintain  action  on  policy 
before  bringing  suit  to  compel  assessment. — 
Thompson  v.  Piedmont  Mut.  Ins.  Co.  (S.  C.)  341. 

*In  an  action  on  an  insurance  policy,  evidence 
held  to  show  that  the  soliciting  agent  of  the 
company  had  notice  that  the  property  was  in- 
sured in  two  other  companies  at  the  time  of 
the  application. — Thompson  v.  Piedmont  Mut. 
Ins.  do.  (S.  C.)  341. 

In  an  action  on  a  fire  insurance  policy,  held, 
nnder  the  evidence,  a  question  for  the  jury 
whether  a  cashbook  was  delivered  to  the  ad- 
juster, as  required  by  the  policy,  or  was  de- 
stroyed by  fire.— McMillan  v.  Insurance  Co.  of 
North  America  (S.  C.)  1020,  1135. 

*Under  the  evidence,  in  an  action  on  a  fire 
policy,  held  a  question  for  the  jury  whether  in- 
sured substantially  complied  with  a  clause  re- 
quiring them  to  keep  books  to  show  the  state 
of  their  business. — >fcMillan  v.  Insurance  Co. 
of  North  America  (8.  C.)  1020,  1135. 

*In  an  action  on  a  fire  policy,  held,  under  the 
evidence,  a  question  for  the  jury  whether  insur- 
ed had  waived  a  nonwaiver  agreement. — McMil- 
lan V.  Insorance  Co.  of  North  America  (S.  C.) 
1020,  1185. 

In  an  action  on  a  fire  policy,  requiring  insur- 
ed to  keep  books  showing  the  state  of  their 
business,  an  instruction  held  not  objectionable. 
— McMillan  v.  Insurance  Co.  of  North  America 
(S.  C.)  1020,  1136. 

1 10.  Mntnal  beaeflt  Insnranoe. 

The  denial  of  defendant  in  an  action  on  a 
benefit  certificate  held  in  due  form,  and  the  ef- 

*  Point  annotated.   See  sjUabna. 


feet  of  the  same  to  be  to  place  on  plaintiff  the 
burden  of  proving  the  allegations  as  made,  not- 
withstanding they  were  general  in  their  nature. 
— Supreme  Lodge  Knights  of  Pythias  v.  Cren- 
shaw (Ga.)  628. 

The  killing  by  the  husband  of  the  paramour 
of  the  wife  is  not  "at  the  hands  of  justice," 
within  the  meaning  of  a  life  insurance  policy, 
or  Civ.  Code  1895,  |  2118,  declaring  the  same  to 
release  the  insurer  from  liability.— Supreme 
Lodge  Knights  of  Pythias  v.  Crenshaw  (Ga.) 
62& 

The  death  of  Insured  held  not  caused  or  super- 
induced in  the  violation  of,  or  attempt  to  vio- 
late, any  criminal  law,  within  the  policy,  de- 
claring the  same  to  release  the  insurer  in  part. 
— Supreme  Lodge  Knights  of  Pythias  t.  Cren- 
shaw (Ga.)  628. 

•Certificate  of  membership  in  mutual  benefit 
society  construed,  and  held,  that  second  wife  of 
member  on  death  of  first  took  th«  benefit.— 
Speegle  v.  Sovereign  Camp  of  Woodmen  of  the 
World  (S.  C.)  435. 

•Certificate  of  mutnal  benefit  association  con- 
strued, and  held,  that  forfeiture  for  nonpayment 
of  dues  may  be  waived  by  accepting  dues  there- 
after.—Singleton  V.  Progressive  Ben.  Ass'n  (S. 
C.)  600. 

•The  insured  in  a  mutual  assessment  insur- 
ance policy  held  entitled  to  sue  at  law  for  breach 
of  contract  on  the  insurer  denying  liability 
thereon   and   refusing  to  make   the  assessment 

Provided  for.— Batson  v.   South  Carolina  Mat. 
ns.  Co.  (&  0.)  936. 


INTENT. 

Fraudulent,  see  "B^andulent  Onveyances,"  (  1. 

INTEREST. 

See  "Usury." 

Effect  as  to  credibility  of  witness,  see  "Wit- 
nemes,"  |  4. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  {  4. 

INTERLOCUTORY  JUDGMENT. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,*  |  12, 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTERSTATE  COMMERCL 

Regulation,  see  "Commerce." 

INTERVENTION. 

In  attachment  proceedings,  see  "Attachment," 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Admissions  in  prosecution  for  offense  against 
liquor  law,  see  "Criminal  Law,"  |  10. 
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Best  and  aecondarj  trrldence  in  prosecution  for 

ofFense    against    liqnor    law,    see    "Criminal 

Law,"  (  9. 
Htxcessire  punishment  for  offense  against  liquor 

law,  see    Criminal  Law,"  |  40. 
Harmless    error    in    prosecution     for    offense 

against  liquor  law,  see  "Criminal  Law,"  S  37. 
Judicial  notice  of  intoxicating  character  of,  see 

"Criminal  Law,"  §  6. 
Jurisdiction  of  Supreme  Court  to  restrain  use 

of  place  for  sale  of,  see  "Courts,"  §  4. 
Liability'  of  corporation   for   furnishing  liquor 

to  minor,  see    Corporations,"  g  3. 
Municipal    ordinances    regulating   sale   of,    see 

"Municipal  Corporations,"  g  4. 
Beception    of  evidence   in   prosecution   for  of- 
fense against  liquor  law,  see  "Criminal  Law," 

i  18. 
Sufficiency   of   instructions  in   prosecution  for 

offense    against    liquor    law,    see    "Criminal 

Law,"  t  21. 
Venue    of    criminal    prosecution    for    offense 

against  liquor  law,  see  "Criminal  Law,"  {  3. 

I   1.    Poirer  to  control  tmfBc. 

So  much  of  Const,  art.  8,  8  24  [Code  1906, 
p.  Ixziv],  as  commits  to  county  courts  the  su- 
perintendence of  internal  police  and  fiscal  af- 
fairs of  their  conndes,  and  proTides  that  no  li- 
cense for  sales  of  liquors  in  any  munidpality 
shall  be  granted  witnont  the  consent  of  the 
authorities,  is  operative  only  so  long  as  the 
Legislature  commits  to  county  courts  such 
jurisdiction.— State  v.   Harden   (W.  Va.)   716. 

As  Const  art.  8,  f  24  [Code  1906,  p.  Izzlv], 
gives  jurisdiction  to  county  courts,  under  such 
regulations  as  may  be  prescribed  by  law,  a 
construction  denying  power  in  the  Legislature 
to  withhold  or  take  from  them  the  power  to 
grant  or  refuse  licenses  for  the  sale  of  liquors, 
would  render  the  word  "regulating,"  In  srticle 
6,  i  46  [Code  1906,  p.  Ixiii],  useless  for  any 
purpose,  contrary  to  a  rule  of  interpretation 
universally  observed  by  the  courts. — State  v. 
Harden   (W.  Va.)   715. 

*The  power  reserved  to  the  Legislature  by 
Const,  art  6,  <  46  [Code  1906,  p.  Iziii],  to 
regulate  or  proniUt  tiie  sale  of  liquors,  sus- 
tains legislation,  vesting  in  the  conncils  of  cit- 
ies and  towns  the  sole  power  to  grant  or  re- 
fuse state  licenses  for  such  sales  within  the 
corporate  limits.— State  t.  Harden  (W.  Va.) 
718. 

8  8<   OonstltntleiMUty  of  seta  and  ovdl- 
naaees. 

Pub.  Laws  1903,  p.  8S1,  c.  498.  making  the 
place  of  delivery  of  whisky  in  P.  county  the 
place  of  sale,  constituted  a  valid  police  regula- 
tion of  the  sale  of  liquors.— State  v.  Herring 
(N.  C.)  1007. 

I  3.     Lleenses  «nd  taxes. 

The  grant  under  Dispensary  Act  f  86,  to  a° 
licensee  is  not  exclusive,  and  he  cannot  OMn- 
plain  of  a  loss  sustained  in  conse(]uence  of  a 
county  dispensary  board  establishing  bottling 
works  for  botUine  beer  as  authorized  by  sections 
6,  12,— State  v.  Cain  (S.  O.)  937. 

Acts  1891,  p.  88,  0.  40.  f  35,  the  declared  ob- 
ject of  which  was  the  provision  of  a  complete 
system  of  law  for  the  Rovernment  of  the  town 
of  Point  Pleasant,  held  to  vest  in  the  council 
of  said  town  sole  power  to  grant  or  refuse 
state  as  well  as  municipal  licenses  for  the  sale 
of  liquors.— State  v.  Harden   (W.  Va.)   715. 

The  language  of  Acts  1891,  p.  88,  c.  40,  S  35, 
giving  the  council  of  the  town  of  Point  Pleas- 
ant authority  to  issue  licenses  of  all  kinds, 
is  not  ambiguous,  and,  if  it  were,  could  only 
mean,  when  rend  In  connection  with  section 
40  p.  90,  to  Rive  the  town  power  to  grant 
state  and  municipal  liquor  licenses. — State  v. 
Harden  (W.  Va.)   716. 


t  4.     Regvlstloiis. 

Dispensary  Act  H  6f  12,  XPeM  to  anthorize 
the  county  dispensary  board  to  maintain  an  es- 
tablishment for  botUing  beer.— State  t.  Cain 
(8.  O.)  937. 

f   5.    OSeaaea. 

Pen.  Code  189.5,  {  428,  as  amended  bj  Acts 
1897.  p.  39,  prohibiting  the  sale  of  intoxicating 
liquors,  is  applicable  by  its  terms  only  to  thosp 
localities  where  the  sale  of  liquors  is  prohibited 
by  law,  high  license,  or  otiierwise. — Rose  v. 
State  (Ga.  App.)  20;  Bose  Co.  v.  Same.  Id. 

As  Pen.  Code  1895.  §  4031,  ia  the  only  law 
applicable  to  the  sale  of  liquor  in  Bartow 
county  and  does  not  prohibit  the  sale,  a  person 
cannot  be  convicted  in  that  county  under  Fen. 
Code  1895,  i  428,  which  section  is  applicable 
only  in  localities  where  the  sale  of  liquors  is 
"prohibited  by  law."— Bose  v.  State  ((ia.  App.) 
20;  Rose  Co.  v.  Same,  Id. 

The  word  "furnish,"  as  used  in  Pen.  CoAe 
1895,  f  444,  prohibiting  any  person  to  sell  or 
"furnish"  any  minor  intoxicating  liquors,  has 
the  same  meaning  as  the  word  "deliver."-* 
Southern  Eixpress  C!o.  v.  State  (Oa.  App.)  67. 

*A  liquor  dealer  who  ships  whisky  to  a  cus- 
tomer not  personally  known  to  him  is  subject 
to  conviction  if  the  customer  proves  to  be  a 
minor.— Newsome  v.  State  (Ga.  App.)  71. 

*That  a  school  formerly  taught  in  a  building 
designated  as  the  center  of  a  three-mile  area 
is  no  longer  taught  in  the  original  tmilding 
does  not  invalidate  a  conviction,  under  Acts 
1887.  p.  188,  of  one  guilty  of  selling  intoxicat- 
ing liqnor  within  three  miles  of  both  the  orig- 
inal and  the  subsequent  location  of  the  school. 
—Mason  v.  State  (Oa.  App.)  139. 

Medicinal,  toilet  and  culinary  preparations, 
recognized  as  ancb  by  standard  authority,  are 
not  ordinarily  to  be  regarded  as  within  the 
meaning  of  the  expression  "intoxicating  liq- 
uors."— Mason  v.  State  (Ga.  App.)  138. 

*Tbe  expression  "Intoxicating  liquors,"  as 
used  in  statutes,  defined. — Mason  r.  State  (Ga. 
App.)  189. 

*Patent  medicines,  cordials,  bitters,  tonics, 
and  other  articles  are  to  be  regarded  as  in- 
toxicating liquors,  if  capable  of  being  used  as 
A  beverage  and  containing  such  a  percentage 
of  alcohol  as  that  they  will  produce  intoxica- 
tion.— Mason  v.  State  (Ga.  App.)  138. 

*If  a  barroom  is  open  on  Sunday,  even  for 
a  moment,  by  the  proprietor,  or  by  her  clerk 
or  agent  with  her  consent  actual  or  tacit  she 
iii  guilty  of  violating  the  law.— Kolman  ▼.  State 
(Ga.  App.)  1070. 

Under  Bevisal,  M  5458,  2080,  KM  not  to 
repeal  Pub.  Laws  1908,  p.  851,  c  49S,  mak- 
ing the  place  of  delivery  of  whisky  in  P.  coun- 
ty the  place  of  sale.— State  v.  Herring  (N.  C.) 
1007. 

i  6.     Criminal  proaecvtloBa. 

A  verdict  without  any  support  in  the  evi- 
dence is  contrary  to  law. — Southern  Eixpress 
Co.  V.  State  (Ga.  App.)  67. 

*An  indictment  charging  the  sale  or  furnish- 
ing of  three  or  more  kinds  of  liquor  is  sustained 
by  proof  of  tlie  sale  or  furnishing  of  any  one 
of  the  liquors  charped. — Southern  Eixpress  Co. 
V.  State  (Ga.  App.)  67. 

•Proof  of  sale  of  liquor  to  one  minor  will 
sustain  a  conviction  under  an  indictment  char- 
ging that  defendant  sold  and  furnished  liquor 
to  three.— Southern  Express  Co.  v.  State  (Ga. 
App.)  67. 

Acts  1887.  p.  189,  making  unlawful  the  sale 
of  intoxicating  liquors  within  three  miles  of 
the  Masonic  Academy  in  Swainaboro,  was  not 
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repcftled  by  McUon  26  of  th«  eharter  Of  that 
cit7,  approTed  I)<>c(>mber  6,  1900.— Mason  ▼. 
State  (Oa.  App.)  130. 

When  the  defense  was  that  defendant  neither 
owned  nor  lold  the  liquor,  an  instmction  that 
the  Jury  need  not  consider  who  owned  the 
Uqnor  was  erroneous.— Whitfield  t.  State  (Ga. 
App.)  886. 

On  a  trial  for  an  unlawful  sale  of  liquor,  evi- 
dence by  witnesses  who  got  liquor  at  the  same 
time  and  place  as  did  the  witness  for  the  state, 
that  they  payed  another  than  defendant  held 
admissible.- Whitfield  t.  State  (Ga.  App.)  389. 

'Proof  of  the  possession  of  liquor  and  an  il- 
legal sale  thereof  will  support  a  conviction  for 
a  violation  of  an  ordinance  prohibiting  th« 
possession  of  liquor  for  illegal  sale. — Sawyer  t. 
City  of  Blakely  (Ga.  App.)  889. 

In  a  county  where  the  sale  of  intoxicating 
liquor  is  prohibited  by  law,  it  is  not  error  for 
the  court  to  state  directly  to  the  jury  that  such 
is  the  case. — Yancey  v.  State  (Ga.  App.)  M6. 

*In  a  prosecution  for  keeping  a  tippling  house 
open  on  Sunday,  if  the  evidence  showed  that 
it  was  done  by  the  proprietor's  clerk  or  em- 
pIoy6,  the  burden  is  on  the  proprietor  to  prove 
lack  of  knowledge  and  consent. — ^Kolman  T. 
State  (Ga.  App.)  1070. 

♦In  the  absence  of  evidence  to  the  contrary, 
it  may  be  inferred  that  liquor  sold  as  whisky 
was  whisky  and  intoxicating  liquor.— Tompkins 
V.  State  (Qa.  App.)  1111. 

Where  a  witness  purchased  a  liquid  sold  to 
him  aa  whisky,  it  was  immaterial,  in  a  prosecu- 
tion for  selling  intoxicating  liquor  illegally  that 
the  witness  did  not  drink  any  of  the  whisky. — 
Tompkins  v.  State  (Ga.  App.)  1111. 

Where  defendant  was  indicted  for  selling  in- 
toxicating liquor  illegally,  it  was  suflScient  if 
it  appears  beyond  a  reasonable  doubt  that  de- 
fendant sold  the  whisky  to  the  prosecuting  wit- 
ness.—Tompkins  V.  State  (Oa.  App.)  1111. 

In  a  prosecution  for  the  illegal  sale  of  liquor, 
an  instrncdon  that  certain  facts  would  author- 
ise a  conviction  held  error. — ^Bonner  v.  State 
(Ga.  App.)  1123. 

Bvidence  held  insufficient  to  justify  a  convic- 
tion of  illegal  sale  of  liquor.— Bonner  v.  State 
(Ga.  App.)  1123. 

*Bvidence  that  accused  on  several  occasions 
had  received  express  packages  with  marks  on 
indicating  that  they  contained  liquor  field  rele- 
vant in  a  prosecution  for  illegal  sale. — Bonner 
T.  State  (Ga.  App.)  1123. 

*An  indictment  charging  defendant  with  cai^ 
rying  on  the  business  of  a  retail  liquor  dealer 
held  insufficient  where  it  did  not  diarge  a  sale 
to  some  person  by  name,  or  to  some  person  un- 
known to  the  jurors,  notwithstanding  Revisal 
1906,  i  2060.— State  v.  Tisdale  (X.  O.)  998. 

*An  indictment  charging  an  unlawful  sale  of 
spirituous  liquor  to  a  person  or  persons  to 
the  jurors  unknown  is  not  subject  to  the  ob- 
jection that  it  does  not  give  the  name  of  the 
person  or  persons  to  whom  the  sale  was  made. 
—State  V.  Dowdy  (N.  O.)  1002;  Same  v.  Toler 
(N.  C.)  1005. 

A  writing  under  the  hand  and  seal  of  a  col- 
lector of  internal  revenue  held  admissible  on  a 
trial  for  an  unlawful  sale  of  spirituous  liquor, 
under  Revisal  1905.  i  2060.— State  v.  Dowdy 
(N.  C.)  1002;  Same  ▼.  Toler  (N.  0.)  1005. 

Under  Pub.  Laws  190.?.  p.  851,  c.  498,  facta 
held  to  constitute  an  unlawful  sale  of  liquor  in 
P.  county,  to  which  defendant  aided  and  abet- 
ted.—State  V.  Herring  (M.  C.)  1007. 


INTOXICATION. 

Common  or  habitaal  dmnkards,  see  "Drunk- 
ards." 

ISSUES. 

j  In  civil  actions,  see  "Pleading,"  |  6. 

I  In  criminal  prosecutions,  see  "Indictment  and 
I     Information,"  §  4. 
Presented  for  review  on  appeal,  see  "Appeal 
and  Error,"  I  8. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,"  ^  4. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  I  2. 

Of  offenses  in  indictment,  see  "Indictment  and 

Information,"  f  8. 
Of  parties  in  dvU  actions,  see  'Parties,"   ii 

1,  3. 
Of  parties  in  indictment,  see  "Indictment  and 

Information,"  f  8. 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace." 
Certification  bv  of  bill  of  exceptions,  see  "Ex- 
ceptions, Bill  of,"  {  1. 
Remarks  and  conduct  in  criminal  prosecution, 
see  "Criminal  Law,"  g  17. 

§   1.    Rights,  powers,  dntles,  mad  Ilabll- 
Ides. 

*The  judge  of  the  superior  court  has  no  au- 
thority to  sustain  a  demurrer  to  an  equitable 
petition  or  motion  to  dismiss  for  want  of  equity 
In  vacation  prior  to  the  term  at  which  the  case 
is  returnable.— Ivey  v.  City  of  Home  (Ga.)  862. 

•Where  duties  are  imposed  on  a  judge  of  the 
superior  court  as  an  officer,  another  judge  of  the 
'  same  court  has  no  power  to  issue  a  mandamus 
to  compel  their  performance.- Shreve  v.  Pendle- 
ton (Ga.)  880. 

'Under  Const  1877,  the  judge  of  the  Baxley 
city  court  may  sit  in  the  superior  court  of  Ap- 
pling county  when  the  judge  is  disqualified.— 
Faulk  V.  State  (Ga.  App.)  1108. 

The  judge  of  the  citv  court  of  Baxley  was 
qualified  by  (>>n8t.  1877,  art  6,  S  5,  to  preside 
in  the  superior  court  in  a  criminal  case  where 
the  judge  of  that  court  was  disqualified. — 
Paulk  V.  State  (Ga.  App.)  1109. 

JUDGMENT. 

Certiorari  to  correct  judgment,  see  "Certiorari," 

i  1. 

Decisions  of  courts  in  general,  see  "Courts,"  | 

2. 
Effect    as    curing    defects    in    pleadings,    see 

"Pleading,"   g  7. 
In  justice's  court,  see  "Justices  of  the  Peace," 

g  2. 

Judgment  against  defendant  as  condition  prece- 
dent to  judgment  against  garnishee,  see  "Gar- 
nishment," g  4. 

Priority  between  chattel  mortgage  and  judg- 
ment see  "Chattel  Mortgages,"  g  2. 

Priority  between  judgment  lien  and  other  liens, 
see  ''Execution,''  g  1. 

Sales  under  judgment  see  "Judicial  Sales." 

In  action*  by  or  againtt  particular  o{M«e«  of 

perton*. 
See  "Partnership,"  |  2. 
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/»  parHeular  oMI  aetiofu  or  prooeeding$. 
See  "Garnishment,"  U  5,  6;  "Injunction,"  f  5; 

"Possessory  Warrant." 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Brror,"  S  19. 

Review. 
See  "Appeal  and  Error." 

I   1.    B7  default. 

No  set  formality  is  required  by  Civ.  Code 
1896,  i  5077,  authorlging  a  judgment  by  de- 
fault, except  that  the  court  shall  enter  "default" 
on  the  dodcet — Brawner  v.  Maddoz  (Ga.  App.) 
278. 

The  entry  "deflt"  on  a  judge's  docket  is  a 
sufficient  entry  of  the  fact  that  no  defense  has 
been  filed.— Brawner  t.  Maddox  (Oa.  App.)  278. 

The  opening  of  a  default  after  the  defendant 
conforms  with  conditions  of  Civ.  Code  1896,  { 
5072,  is  within  the  discretion  of  the  trial  judge. 
—Brawner  v.  Maddox  (Ga.  App.)  278. 

{  2.    Oa  trial  of  lasnes. 

In  a  proceeding  to  foreclose  a  mortgage  on 
realty  signed  by  two  persons,  where  a  plea 
in  bar  by  one  of  them  is  good,  held'  not  error 
to  direct  a  verdict  sustaining  such  plea  and  in 
favor  of  the  plaintiff  for  the  amount  due 
against  the  other  defendant— Walker  ▼.  Hill- 
yer  (Ga.)  715. 

{  3.    Entry,  reeord,  and  dooketlag. 

Where  what  purported  to  be  a  consent  decree 
was  entered  in  vacation,  without  any  order  au- 
thorizing it,  and  not  at  a  time  and  place  fixed 
under  Civ.  Code,  S  4323,  et  seq.,  it  is  inopera- 
tive.- Sapp  v.  Williamson  (Ga.)  447. 

{   4.    Opening  or  Taeatlns. 

*A  motion  to  vacate  judgment  and  to  rein- 
state the  case  held  properly  granted.— Ford  v. 
Clark  (Ga.)  818. 

*A  judgment  founded  on  a  verdict  obtained  by 
fraud  practiced  on  the  defendant  and  the  court 
may  be  spt  aside  and  the  original  case  rein- 
stated.—Ford  v.  Clark  (Ga.)  818. 

'Until  the  end  of  the  term  judgments  may  be 
set  aside  or  modified  at  the  judge's  discretion; 
but  to  set  aside  a  Judgment  based  on  a  ver- 
dict, except  for  defects  on  the  face  of  the  rec- 
ord, the  verdict  must  also  be  set  aside.— Georgia 
Ry.  &  Electric  Co.  v.  Hamer  (Ga.  App.)  54. 

•A  judgment  held  void  and  subject  to  be  set 
aside  on  motion.— Flowers  v.  King  (N.  C.)  1074. 

*A  Judgment  which  is  void  held  properly  set 
aside  witliout  proof  of  merits.— Flowers  v.  King 
(N.  C.)  1074. 

I  5.    Collateral  attaok. 

'Irregularities  in  obtaining  a  judgment  which 
could  be  amended  can  only  oe  taken  advantage 
of  by  a  proceeding  to  set  aside.— Chapman  v. 
Taliaferro  (Ga.  App.)  128. 

*On  motion  to  distribute  money  between 
judgments,  one  plaintiff  in  fl.  fa.  cannot  at- 
tack the  judgment  of  another  for  irregularities 
in  his  judgment  subject  to  amendment, — Chap- 
man V.  Taliaferro  (Ga.  App.)  128. 

'Personal  service  of  summons  on  a  minor 
living  with  plaintiff  held  to  raise  presumption 
of  jurisdiction  of  the  minor.— Kaylor  v.  Biller 
(S.  C.)  2. 

•A  court  of  equity  having  power  to  deter- 
mine whether  the  case  made  by  a  bill  for  parti- 
tion, as  authorized  by  Code  1887,  (  2562  [Va. 
Code  1904,  p.  1310],  is  within  its  jurisdiction, 
and,  having  determined  that  it  was,  its  decree, 
even  though  erroneous,  is  not  void,  and  hence 

*Polat  annotated.    See  ajUabas. 


cannot  be  collaterally  attacked.— Horgan  t.  Ha- 
ley  (Va.)  564. 

f  6.     Merger  and  bar  of  eanses  of  action 
and  defenses. 

*A  judginent  held  not  a  bar  to  a  sabeeaaent 
action.— Brick  v.  Atlantic  Coast  Line  R.  Co. 
(N,  0.)  1073. 

The  Judgment  of  a  drcoit  court  on  api>eal 
from  a  magistrate's  court  is  res  judicata  of  the 
issue  Involved  when  not  appealed  from. — For- 
rest T.  McBee  (S.  O.)  955. 

I  T.   ConeliislTeneas  of  adjvdleatlom. 

*The  record  of  a  former  suit  between  the  same 
parties  is  inadmissible  in  support  of  a  plea 
of  res  judicata,  when  the  snbject-matter  in  the 
second  suit  could  not  have  been  litigated  under 
the  pleadings  in  the  first  suit. — Halliday  ▼. 
Bank  of  Stewart  County  (Ga.)  169. 

'Where  an  employs  sued  for  salary  for  three 
months,  alleging  employment  for  a  year,  and 
wrongful  discharge  and  defendant  allowed 
judgment  by  default,  in  a  subsequent  action 
for  the  Mdary  for  the  other  months  of  the  year, 
defendant  was  concluded  as  to  matters  adjudi- 
cated.—Kelly  &  Jones  Oj.  v.  Moore  (Ga.)  181. 

Where  a  mother  and  children  are  in  possession 
of  land  which  was  the  property  of  deceased  hus- 
band and  father,  a  judgment  in  a  proceeding 
to  eject  the  mother  as  an  intruder  held  not 
binding  on  the  children,  asserting  indejpendently 
of  her  their  title  as  heirs  at  law  of  their  father. 
— McSwain  v.  Ricketson  (Ga.)  655. 

A  judgment  set  up  as  res  judicata  mtist  be 
the  result  of  an  actual  trial  of  the  issues,  and 
it  is  not  sufficient  that  there  is  an  inference 
of  a  decision  on  the  same  points. — Missouri 
State  Life  Ins.  Co.  v.  Lovelace  (Ga.  App.)  ©3. 

The  sustaining  of  a  general  demurrer  to  a 
petition  by  an  inguranoe  company  for  equitable 
relief  held  res  judicata.— Missouri  State  Life 
Ins.  Co.  V.  Lovelace  (Ga.  App.)  93. 

'One  who  has  unsuccessfully  claimed  title  to 
property  levied  on  by  execution  in  favor  of  a 
third  party  held  not  estopped  from  foreclosing 
a  mortgage  on  the  property  previously  claimed 
by  him.— Virginia-Carolina  Chemical  Co.  ▼.  Rob 
erts  (Ga.  App.)  502. 

*A  default  judgment  held  available  on  the 
riea  of  res  Judicata.— Tumage  v.  Joyner  (N. 
0.)  757. 

'A  judgment  in  ejectment  held  res  judicata 
of  the  question  of  title:  the  comidaint  alleg- 
ing it  to  be  in  plaintiff.— Tumage  v.  Joyner 
(N.  C.)   767. 

'Under  the  rulings  of  the  United  States  Su- 
preme Court,  a  judgment  is  not  res  judicata 
in  a  second  action  on  a  different  cause  of  action, 
unless  the  question  was  actually  litigated  in 
the  original  action.— Kirven  v.  Virginia-Caro- 
lina Chemical  Co.  (S.  C.)  424. 

'Judgment  in  United  States  court  on  note 
for  fertilizers  held  not  res  judicata  in  action  for 
damages  to  defendant's  crops  by  use  thereof. 
where  such  issue  was  withdrawn  in  United 
States  court  by  its  consent— Kirven  v.  Virginia- 
Carolina  Chemical  Co.  (S.  C)  424. 


|§8,  9.  raen. 

The  lien  of  a  judgment  on  growing  crops 
ranks  as  of  the  date  of  the  Judgment— Hixon 
V.  CaUaway  (Ga.  App.)  1120. 

{10.   Assignment. 

•Where  a  chose  in  action  Is  owned  by  several 
individuals  jointly,  and  suit  instituted  by  one 
alone,  and  plaintiff  obtains  judgment  in  his  in- 
dividual name,  it  does  not  create  a  lien  for 
those  not  named.— Walker  T.  O'Neill  Hfg.  Co. 
(Oa.)  475. 


Digitized  by 


Google 


INDBX. 


U96 
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▼iTaL 

*A  judgment  revirins  a  dormant  judgment  in 
the  name  of  the  tranaferee,  instead  of  the  orir- 
innl  plaintiff,  aa  required  by  Civ.  Code  189S, 
I  5884,  is  not  for  that  reason  void.— Chapman 
T.  Taliaferro  (Ga.  App.)  128. 

Under  the  express  proyisions  of  Civ.  Code 
1895,  {  418.5,  the  proper  oflScer  to  record  on  the 
execution  docket  entries  on  executions  issaed 
from  the  county  court  is  the  county  judge,  and 
when  made  by  the  sheriff  would  not  prevent  a 
dormancy  of  the  judgment,  under  Civ.  Code 
1895,  t  3761.-Dunlap  Hardware  Co.  v.  Tharp 
(Ga.  App.)  398. 

To  prevent  the  dormancy  of  a  judgment,  under 
Civ.  Code  1895,  g  3761,  a  substantial  compliance 
with  the  requirement  that  the  entry  on  the  ex- 
ecution must  be  recorded  on  the  execution  docket 
is  essential.— Dunlap  Hardware  Co.  v.  Tharp 
(Ga.  App.)  39a 

Itevisal  1905,  i  381,  held  not  to  bar  plain- 
tiffs' right  to  a  sale  of  property  in  an  action 
to  enforce  a  vendor's  lien.— Williams  v.  Mo- 
Fadyen's  Adm'r  (N.  C.)  1005. 

A  return  to  a  summons  in  an  action  to  re- 
vive a  judgment  that  the  time  within  which  the 
judgment  could  have  been  revived  has  long  since 
expired  is  a  sufficient  plea  of  the  statutory  bar 
—Smith  V.  Ellison  (S.  C.)  960. 

Under  Code  Civ.  Proc.  1902,  g  309,  provid- 
ing that  a  final  judgment  may  be  revived  with- 
in 10  years  from  the  original  entry,  a  summons 
to  show  cause  served  after  10  yeara  is  too  late. 
—Smith  V.  Ellison  (8.  C.)  966. 
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-iseharge. 

•A  sale  of  an-  execution  by  the  plaintiff  named 
therein  to  fhe  defendant  satisfies  the  claim  of 
plaintiff.— Walker  v.  O'Neill  Mfg.  Co.  (Ga.) 
475. 

{  13.    PleadtnK    and    evldesee    of    Jndg- 
.^  ■   ment  as  estoppel  or  defense. 

•Where  a  judgment  is  pleaded  as  an  estoppel, 
and  from  the  record  it  is  shown  that  several 
isanes  were  Involved,  and  the  verdict  and  judg- 
ment do  not  show  this  particular  issue,  the  un- 
certainty must  be  removed  by  evidence  showing 
that  such  matter  was  then  •  decided. — Harris  v. 
Equitable  Securities  Co.  (Ga.)  831. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  S  1. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  6, 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  {  2. 

JUDICIAL  SALES. 

See  "Execution,"  {  4. 

Of  property   of  decedent,  see  "Executors  and 
Administrators,"  $  0. 

In  a  suit  to  set  aside  a  commissioner's  deed, 
complainant  held  barred  by  laches.— Webb  v. 
Borden  (N.  C.)  1083. 

JURISDICTION. 

Effect  of  appearance,  see  "Appearance." 
Jurisdiction  of  justice's  court  of  action  for  fail- 
ure to  deliver  telegram,  see  "Telegraphs  and 
Telephones,"  f  1. 


Juritdiction  of  particular  actions  or  pro- 
ceeding*. 
See   "Divorce,"  «  3;  "Habeas  Corpus,"   {   1; 

"Mandamus,"  (3. 
For  personal  injuries,  see  "Railroads,"  {  1. 
Probate  proceedings,  see  "Wills,"  (  3. 
To  compel  administrator  to  account,  see  "Ex- 
ecutors and  Administrators,"  {  4. 

Special  juriidictiont  and  jwriediotion  of  partie- 

ular  dlattet  of  courti. 
Appellate  jurisdiction,  see  "Criminal  Law,"  g 

Justices'  courts  in  civil  cases,  see  "Justices  of 

the  Peace,"  g  1. 
Particular  courts,  see  "Courts." 

JURY. 

See  '^Grand  Jury." 

Custody  and  'conduct,  see  "Criminal  Law,"  | 

Dis^^ualification  or  misconduct  ground  for  new 

trial,  see  "New  Trial,"  |  1. 
Grounds  for  reference  instead  of  trial  by  jury, 

see  "Reference,"  g  1. 
Instructions  in  civil  actions,  see  "Trial,"  g  5. 
Instructions     in     criminal     prosecutions,     see 

"Criminal  Law,"  gg  21.  22. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

g  4. 
Questions  for  jury  in  criminal  prosecutions,  see 

"Criminal  Law,"  g  20. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  g  4. 
Verdict  in  civil  actions,  see  "Trial,"  g  11. 

S   1.    Qnalificatlona    of    Jurors    and    es- 
emptlons. 

A  juror  in  a  city  court  may  be  challenged  on 
the  ground  that  he  served  on  the  jury  in  the 
same  court  at  the  next  preceding  term.— Kinard 
V.  State  (Ga.  App.)  263. 

I   S.    Competeno7   of   Jnrora,   oliaUenges, 
and  objeotlons. 

•Under  the  express  provisions  of  Acts  1905, 
p.  248,  defendant  in  a  criminal  case  is  given 
seven  peremptory  challenges,  and  defendant  is 
not  entitled  in  addition  to  peremptory  challenges 
waived  by  the  state.— Epps  v.  State  (Ga.  App.) 
381. 

Where  it  appears,  before  beginning  to  strike 
the  jury,  that  any  juror  is  an  employe  of  one  of 
the  parties,  he  should  be  excused  for  cause. — 
Atlantic  Coast  Line  R.  Co.  v.  Bunn  (Ga.  App.) 
638. 

It  was  no  ground  for  challenge  to  the  array 
that  12  of  the  48  jurors  had  just  served  in  the 
trial  of  another  jointly  indicted  with  defendant ; 
such  ground  of  challenge  being  available  only 
to  the  poll.— Paulk  v.  State  (Ga.  App.)  1109. 

g    3.    Impaneling  for  trial  and  oath. 

•Where  a  juror  who  has  been  properly  reject- 
ed serves  without  knowledge  of  the  party  re- 
jecting him,  a  new  trial  will  be  granted. — 
Sherman  v.  State  (Ga.  App.)  393. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction  of  action  for  failure  to  deliver  tele- 
gram, see  "Telegraphs  and  Telephones,"  g  1. 

Special  appearance  in  justice's  court,  see  "Ap- 
pearance.^' 

g    1.    ClvU  Jurisdiction  and   authority. 

Where  an  attachment  is  returned  to  a  justice 
court,  and  the  papers  show  that  it  has  not  juris- 
diction, it  should  order  the  proceeding  trans- 
ferred to  tbe  proper  court.— Rhodes,  Dolvin  & 
Co.  V.  Continental  Furniture  Co.  (Ga.  App.) 
293. 

•Point  annotated.    See  arllahns. 
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A  Instice  of  the  peace  in  the  oount7  where 
the  debtor  resides  or  his  property  is  found  can 
issue  a  distress  warrant,  and,  unless  the  amount 
claimed  exceeds  $100,  he  has  jurisdiction,  under 
Civ.  Code  1895,  |  4818,  to  try  the  issue  made 
by  a  counter  affidavit,  as  to  such  residence. — 
Dean  v.  Donalson  (Ga.  App.)  679. 


{  2.    Procedure  la  oItII  cases. 

*A  justice  of  the  peace  may  declare  a  mistrial 
where  the  jury  cannot  agree.— Chapman  t.  Oon- 
well  (6a.  App.)  137. 

In  an  action  Iiefore  a  justice  for  property  de- 
stroyed by  fire,  where  a  bill  of  particulars  set 
forth  the  value,  and  plaintiff  testiGed  that  the 
account  was  correct,  the  evidence  sustained  the 
verdict  for  plaintiff. — Chapman  r.  Conweil  (Ga. 
App.)  137. 

*Where  defendant  agreed  with  plaintiff  to  pay 
for  property  if  destroyed  by  fire  while  plaintiff's 
house  was  occupied  by  defendant's  servant,  held, 
that  on  a  loss  an  action  in  a  justice  court  of 
debt  due  on  an  account  .was  properly  brought. — 
Chapman  v.  Conweil  (Ga.  App.)  137. 

♦Civ.  Code  1895,  g  4116,  requiring  a  copy 
of  the  cause  of  action  sued  on  to  be  attached 
to  the  summons  in  a  justice's  court,  does  not 
necessitate  a  detailed  relation  of  acts  from 
which  negligence  may  be  inferred. — Georgia  8. 
&  F.  Ry.  Co.  V.  Barfield  (Ga.  App.)  236. 

*A  summons  in  a  suit  in  justice's  court 
against  a  carrier  for  damage  to  goods  shipped 
held  to  sufficiently  comply  with  Civ.  Code  1895, 
i  4116,  requiring  a  copy  of  the  cause  of  action 
sued  on  to  be  attached  to  the  summons. — Greorgia 
8.  &  F.  Ry.  Co.  V.  Barfield  (Ga.  App.)  236. 

*In  justices'  courts,  all  that  is  required  under 
dv.  Cfode  1895,  {  4116,  is  that  there  should  be 
attached  to  the  summons  a  copy  of  the  cause 
of  action  sued  on.— Southern  Ry.  Co.  v.  Oliver 
A  Morrow  (Ga.  App.)  244. 

*A  statement  attached  to  a  summons  in  jus- 
tice's court,  held  sufficient  for  the  purpose  of  an 
action  for  damages. — Southern  Ry.  Co.  v.  Oliver 
&  Morrow  (Ga.  App.)  244. 

A  salt  before  a  justice  on  an  unconditional 
contract  in  writing  may  be  tried  at  the  first 
term,  though  a  plea  be  filed,  if  plaintiff  be 
present  and  willing  to  proceed,  under  Civ.  Code, 
{(  4133-4135.— Williams  v.  Fain  &  Stamps  (Ga. 
App.)  307. 

*A  judgment  obtained  in  a  justice's  court  is 
dormant  where  the  execution  issued  thereon  is 
more  than  seven  years  old,  and  neither  the  ex- 
ecution nor  any  official  entry  thereon  has  l)een 
entered  on  the  superior  court  execution  dock- 
et.— Ingram  v.  Jackson  Mercantile  Co.  (Ga. 
App.)  372. 

An  account  attached  to  a  summons  in  jus- 
tice's court  held  to  sufficiently  specify  some  par- 
ticular transaction,  so  as  to  authorize  an  amend- 
ment setting  out  the  circumstances  under  Civ. 
Code  1895,  {  5098.— Hendrix  v.  Elliott  (Ga. 
App.)  495. 

Civ.  Code  1895,  §  4116,  relating  to  pleadings 
before  justices,  is  to  be  liberally  construed;  and 
it  the  defendant  is  informed  of  the  nature  of 
the  plaintiff's  demand  against  him  it  is  suffi- 
cient.—Hendrix  V.  Elliott  (Ga.  App.)  495. 

A  judgment  of  a  justice  in  a  suit  on  an  <^ien 
account  not  verified  by  plaintiff,  or  proved  by 
evidence,  should  be  set  aside  on  certiorari. — 
Hardy  v.  Hardy  (Ga.  App.)  779. 

Notwithstanding  Revisal  1905,  (  1447,  held 
that,  though  no  defendant  reside  in  the  county, 
a  justice  may,  under  section  1448,  acquire  juris- 
diction of  a  foreign  corporation  by  service  on  it, 
outside  of  his  county,  of  big  summons.— Allen- 
Fleming  Co.  T.  Southern  Ry.  Co.  (N.  C.)  793. 

*P«lmt  maaotated.   See  ^Ualraa. 


*Defendant  held  not  to  make  a  special  appear- 
ance in  a  justice  court  by  merely  making  sncb 
appearance  before  the  conmiissioner  in  taking 
a  deposition. — ^Alien-Fleming  (3o.  r.  Soatheni 
Ry.  Co.  (N.  C.)  793. 

i   3.    Re'riew  of  proeeedlaca. 

*A  verification  of  the  allegations  of  a  peti- 
tion for  certiorari  that  "The  facts  set  forth  m 
the  defendant's  petition  for  certiorari  are  snb- 
stantially  true  and  correct,  in  so  far  as  came 
within  ue  knowledge  of  respondent,"  was  suf- 
ficienL— Honter  v.  Lissner  (Ga.  App.)  54. 

Civ.  Code  1895,  f  4639,  requiring  that  before 
certiorari  shall  issue  the  party  applying  there- 
for shall  produce  a  certificate  that  all  costs  on 
the  trial  below  had  been  paid  is  not  complied 
with,  where  snch  certificate  is  made  by  tiie  clerk 
of  the  court.— Davis  v.  Joiner  (Ga.  App^)  62; 
Dnrden  ▼.  Mntnal  Fertilizer  (3o..  Id. 

Under  Civ.  Code  1895,  |  4149,  certiorari  to 
the  Superior  Court  will  lie  from  the  verdict  of 
the  jury  in  a  justice's  court  without  regard  to 
the  judgment— Southern  Ry.  Co.  v.  Chestnut 
Mountain  Merchandise  Co.  (Ga.  App.)  247. 

Where  certiorari  is  brought  to  the  verdict  in 
a  justice's  court  under  Civ.  Code  1895,  f  4149. 
the  answer  of  the  magistrate  must  show  that 
there  was  a  verdict,  and  what  verdict,  if  any. 
was  rendered.— Southern  Ry.  Co.  v.  Chestnut 
Mountain  Merchandise  Co.  (Ga.  App.)  247. 

*Where  the  answer  of  a  magistrate  to  a 
certiorari  to  correct  a  verdict  under  Cir.  Code 
1895,  I  4149,  did  not  verify  the  allegations  of 
the  petition  as  to  the  rendition  of  a  verdict. 
there  was  no  error  in  overruling  the  certiorari. — 
Southern  Ry.  Co.  t.  Chestnut  Mountain  Mer- 
chandise Co.  (Ga.  App.)  247. 

Assignments  of  error  in  a  petition  for  certi- 
orari not  verified  by  the  answer  of  the  origina] 
trial  court  present  nothing  for  determination 
by  the  Superior  Court  or  the  Court  of  Appeals. 
—Southern  Ry.  Co.  t.  Chestnut  Mountain  Mer- 
chandise Co.  (Ga.  App.)  247. 

On  judgment  for  defendant  by  a  jnstioe  and 
an  appeal  to  the  Superior  Court,  it  was  error 
for  nonappearance  of  plaintiff  to  dismiss  the 
appeal,  amnn  the  judgment  and  enter  jndginent 
for  costs  against  plaintiff.— Rouscb  T.  Green 
(Ga.  App.)  313.       . 

*An  appeal  from  a  justice  should  not  be  dis- 
missed because  of  the  absence  of  either  party. 
— Rousch  V.  Green  (Ga.  App.)  313. 

An  affidavit  on  appeal  by  a  firm  from  a  Jndg- 
ment  in  a  justice's  court  to  the  superior  court 
lield  insufficient  to  show  that  the  firm  was  un- 
able to  give  the  bond  required  by  law. — XAv- 
ingston  &  Stewart  v.  King  (Ga.  App.)  395. 

Where  the  superior  court  on  certiorari  set 
aside  a  verdict  in  a  justice's  court,  and  ordered 
a  new  trial,  on  review,  the  evidence  to  show 
that  the  verdict  was  demanded  must  be  very 
clear. — BSpperson  v.  Kitchens  (Ga.  App.)  501. 

Where  answer  of  the  magistrate  to  petition 
for  certiorari  supports  the  allegation  of  the  pe- 
tition, the  certiorari  will  not  be  dismissed  for 
defect  in  the  affidavit  of  the  plaintiff  in  cer- 
tiorari verifying  the  petition.— Epperson  y.  Kit- 
chens (Ga.  App.)  501. 

*Where  no  answer  to  a  certiorari  was  filed, 
and  the  answer  was  not  waived  and  the  tmth 
of  the  allegation  was  not  admitted,  a  final 
judgment  against  plaintiff  in  certiorari  for  the 
amount  alleged  to  have  been  recovered  in  the 
justice's  court  was  erroneous. — Southern  Ry. 
Co.  v.  Stone  (Ga.  App.)  502. 


The  allegations  of  a  petition  for  certiorari 
must  be  verified  by  the  answer  of  the  magis- 
trnte,  or  the  truth  of  the  allegations  admitted 
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bj  defendant  in  certiorari.— Southern  B7.  Co.  ▼. 
Stone  (Qa.  App.)  602. 

*The  superior  court  commits  no  error  of 
which  plaintiff  in  certiorari  can  complain  in 
overrnling  the  certiorari  where  the  answer  to 
the  writ  doea  not  verify  the  statement  in  the 
petition  that  a  verdict  and  judgment  were 
rendered  against  it— Western  &  A.  R.  Co.  v. 
Clarlt  (Ga.  App.)  610. 

*Where  a  justice  court  has  no  jurisdiction, 
an  appeal  to  the  superior  court  does  not  invest 
such  court  with  jurisdiction. — Western  Union 
Telegraph  Co.  v.  Cooper  (Qa.  App.)  617. 

The  superior  court  is  without  jurisdiction  to 
render  a  finui  judement  on  certiorari  to  a 
justice  where  only  issues  of  fact  are  involved. 
—Simons  &  Co.  v.  Burt   (Oa.  App.)   689. 

Where  the  superior  court  is  of  the  opinion 
that  a  verdict  against  plaintiff  in  certiorari  is 
without  evidence  to  support  it,  the  proper 
judgment  is  to  sustain  the  certiorari  and  re- 
mand for  a  new  trial. — Simons  &  Go.  v.  Burt 
(Ga.  App.)  680. 

Exceptions  in  writing,  to  the  answer  of  the 
magistrate  to  a  writ  of  certiorari,  made  pointing 
out  the  defects,  should  be  sustained  where  the 
omissions  are  matters  essential  to  the  propel 
decision  of  the  case. — Hardy  v.  Hardy  (Ga.  App.) 
779. 

JUSTIFICATION. 

Of  actionable  words,  see  "Iiil>el  and  Slander," 

S3. 
Of  homicide,  see  "Homicide,"  H  4,  6. 

KNOWLEDGE. 

By  grantee  of  fraud  in  conveyance,  see  "Fraud- 
ulent Conveyances,"  {  1. 

By  servant  of  defects  in  appliances,  see  "Mas- 
ter and  Servant,"  {  8. 

LABOR  CONTRACTS. 

See  "Master  and  Servant,"  |  2. 

LACHES. 

Affecting  right  to  compensation  for  property 
taken  under  exercise  of  power  of  eminent  do- 
main, see  "Eminent  Domain,"  {  4. 

Affecting  right  to  set  aside  commissioner's  deed, 
■ee  "Judicial  Sales." 

LANDLORD  AND  TENANT. 

Agricultural  lien  on  crops,  see  "Agriculture." 
Collection  of  rents  by  administrator,  see  "Bz- 

ecutors  and  Administrators,"  {  2. 
Distress  for  rent  by  executor  or  administrator, 

see  "Executors  and  Administrators,"  §  7. 
Jurisdiction  of  justice's  court  to  issue  distress, 

see  "Justices  of  the  Peace,"  i  1. 
Liability    of    company    leasing    railroad,    see 

"liailroads,"  i  6. 
Mining  leases,  see  "Mines  and  Minerals,"  |  1. 
Right  to  light  and  air  from  adjoining  land  of 

landlord,  see  "Easements,"  i  1. 

I    1.    Terms  for  years. 

*An  assignment  of  a  lease  held  valid.— Alex- 
ander T.  Morris  (N.  C.)  600. 

I    X.     Premises,    and   enjoyment   and    use 
tbereof. 
*Tlie    measure    of    damages    for    breach    by 
lessor  of  a  lease  of  a  farm  for  one  year  is  the 


dilference  between  the  rent  to  be  paid  and  the 
rental  value.— Palmer  v.  Ingram  (Ga.  App.)  362. 

•Lease  construed,  and  *eM  not  to  restrict  the 
lessee  to  the  use  of  the  leased  building  for 
banking  bnsiness  only. — Boozer  t.  Loan  &  Elx- 
change  Bank  (S.  C.)  934. 

I   3.    Bent  and  advaaees. 

An  affidavit  to  obtain  a  distress  warrant  on 
the  ground  that  the  rent  is  due  held  amendable 
by  alleging  that  the  rent  was  not  due  at  the 
time  the  affidavit  was  made,  bnt  at  that  time 
the  tenant  was  seeking  to  remove  bis  goods 
from  the  premises. — Collins  v.  Taylor  (Ga.) 
446. 

'Though  a  distress  warrant  cannot  t>e  levied 
on  property  already  seized,  it  may  be  placed  in 
the  hands  of  the  levying  officer  and  on  rule  to 
distribnte  a  fund  its  lien  may  be  asserted. — Mul- 
herin  v.  Porter  (Ga.  App.)  60. 

Where  a  counter  affidavit  to  a  distress  war- 
rant is  dismissed,  the  dismissal  carries  with  it 
the  replevy  bond,  and  there  can  be  no  judgment 
entered  as  the  distress  warrant  without  the 
counter  affidavit  is  already  a  judgment  and  fi. 
fa.— Haines  v.  Chappell   (Ga.  App.)  220. 

*The  tenant's  remedy  against  an  excessive 
levy  is  an  action  for  abuse  of  process. — Swain 
V.  Nasworthy  (Ga.  App.)  492. 

On  filing  a  counter  affidavit  and  l>ond  in  a 
distress  proceeding,  the  proceeding  I>ecomes  a 
suit  to  recover  rent,  the  distress  warrant  oper- 
ating as  a  declaration  and  the  counter  affidavit 
as  a  plea.— Swain  v.  Nasworthy  (Ga.  App.)  492. 

On  a  trial  on  the  filing  of  a  counter  affidavit 
and  replevy  bond  to  the  foreclosure  of  a  dis- 
tress warrant,  the  defendant  cannot  move  to 
dismiss  on  the  ground  that  the  levy  is  excess- 
ive.—Swain  V.  Nasworthy  (Ga.  App.)  492. 

•In  an  action  by  an  administrator,  alleging 
claim  for  rent  to  be  paid  in  cotton,  and  that 
with  knowledge  thereof  defendant  had  taken 
the  cotton  and  sold  it,  defendant  had  such 
knowledge  that  he  was  not  an  innocent  pur- 
chaser for  valne. — Strickland  v.  Thornton  & 
Nasworthy  (Oa.  App.)  540. 

Evidence  on  a  trial  for  violation  of  Pen.  Code 
1895,  i  672,  punishing  the  sale  of  crops  on 
which  a  landlord  has  a  lien,  held  not  to  sus- 
tain a  conviction.— Kellam  v.  State  (Ga.  App.) 
695. 

S  4.    He-entry   and    recovery   of  posses- 
sion by  landlord. 

*The  remedy  where  a  tenant  holds  over  and 
does  not  surrender  possession  held  not  by  in- 
junction against  trespass,  but  the  landlord's 
statutory  remedy.- Montague  v.  Hood  (S.  C.) 
767. 

{   6.    Renting  on  shares. 

•Under  a  contract  the  relation  of  landlord 
and  cropper  held  to  exist.— Garrlck  v.  Jones 
(Ga.  App.)  543. 

•Where  the  relation  of  landlord  and  cropi>er 
exists,  the  cropper  is  without  title  to  any  part 
of  the  crop  until  the  rent  and  advances  are 
paid.— Garrick  v.  Jones  (Ga.  App.)  543. 

A  prosecution  will  not  lie  against  a  cropper 
for  selling  the  crop  while  indebted  to  the  land- 
lord for  advances,  without  the  landlord's  con- 
sent, in  violation  of  Pen.  Code  1895,  §  680,  ex- 
cept where  the  indebtedness  consists  solely  of 
advances  made  by  the  landlord  to  make  the 
crop.— Brown  v.  State  (Ga.  App.)  1070. 


LANDS. 


See  "Public  Lands." 
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LARCENY. 

See     "False     Pretensea";     "KeceiTing     St4rten 

Goods." 
Judicial  notice,   see  "Criminal  Law,"  |  6. 

t   1.   Ofteaaes  and   r«apoMlbUlt7  there- 
for. 

*In  a  prosecution  for  larceny  after  trost, 
nnder  Pen.  Code  1895,  {  194,  it  is  unnecessary 
to  allege  or  prove  any  demand  before  the  in- 
dictment was  found.— Goodman  v.  State  (Ga. 
App.)  558. 

*It  is  larceny  from  the  house  to  steal  articles 
of  value  from  the  porch  of  a  building  used  as 
a  restaurant. — Johnson  v.  State  (Ga.  App.)  684. 

•A  receiver  of  stolen  Koods  is  not  an  accom- 
plice of  the  principal  thief. — Bradley  t.  State 
(Ga.  App.)  1064. 

*In  a  prosecution  for  larceny  from  a  house, 
nnder  the  first  portion  of  Code  1895,  {  178,  or 
the  first  clause  of  section  182,  an  actual  theft 
must  be  shown. — Glaze  v.  State  (Ga.  App.)  1126. 

I  2.  Proaeontloa  aad  ywaUbment. 

*A  house  or  building  within  Pen.  Code  1895, 

II  178,  179,  held  not  to  include  a  wharf  where 
vessels  discharge  their  cargo,  covered  by  a  roof, 
but  otherwise  wholly  uninclosed. — McCabe  v. 
State  (Ga.  App.)  277. 

'Evidence  IteUt  to  sustain  conviction  of  lar- 
ceny after  trust. — Goodman  t.  State  (Ga.  App.) 
56& 

In  a  prosecution  for  larceny,  evidence  held 
insufficient  to  establish  the  animus  fnrandi. — 
Simmons  v.  State  (Ga.  App.)  1066. 

*An  accusation  for  larceny  held  aostained  by 
the  evidence.— McDonald  v.  State  (Qa.  App.) 
1067. 

Where  in  a  prosecution  for  hog  theft  defend- 
ant claimed  that  lie  intended  only  to  wound  and 
kill  it,  it  was  error  to  refuse  to  charge  that,  if 
such  defense  was  made  out,  defendant  was  not 
guilty.— Paulk  v.  State  (Ga.  App.)  1108. 

An  accusation  held  to  state  sufficient  facts  to 
constitute  larceny  from  a  house,  nnder  Pen. 
Code  1895,  {{  178,  182.-01ase  t.  State  (Ga. 
App.)  1126. 

'An  instmction  in  a  prosecution  for  larceny 
from,  a  building  held  objectionable  as  insuffi- 
ciently charging  on  the  issue  of  defendant's  in- 
tent.—Olase  V.  State  (6a.  App.)  1126. 

LAW  OF  THE  ROAD. 

See  "EUghways,"  |  2. 

LEASES. 

See  "Landlord  and  Tenant" 


LEGACIES. 


Bee-WUto." 


LEGISLATIVE  POWER. 

See  "Oonstitntional  Law,"  |  2. 

LETTERS. 

Am  memoranda  required  by  statute  of  frauds, 
see  "Frauds,  Statute  of,'^'  |  2. 

LEVY. 

Of  attachment,  see  "Attachment,"  |  8. 
Of  execution,  see  "Bzecotion,"  |  1. 


LIBEL  AND  SLANDER. 

Coarse  and  conduct  of  trial,  see  "Trial,"  f  1. 

I   1.    Words    and    sets    •etloiui'ble,     aad 
IUbUlt7  tberefor. 

Under  Civ.  Code  1896,  |  3837,  to  state  that 
plaintiff  swore  a  lie  before  a  justice  of  the 
peace  was  slanderous  ^r  se  and  actionable 
without  proof  of  special  damage. — Gillis  t. 
Powell   (Ga.)   1061. 

I   2.     PrlTUeged      oosuniuileationa,       mad 
inalloe   therein. 

*Words  uttered  in  good  faith  solely  to  secnre 
Or  preserve  evidence  to  be  used  in  the  j^roaecn- 
tion  of  a  person  for  a  crime  of  which  tlie 
speaker  was  the  victim  are  privileged. — Qiliii 
V.  Powell  (Ga.)  1051. 

*Commnnicatioiis  held  privileged  if  made  in 
good  faith  by  one  in  the  prosecution  of  an  in- 
quiry regarding  a  crime. — Taylor  v.  Chambers 
(Ga.  App.)  369. 

I    3.    Jnatliloatloii  and  mltication. 

Common  fame  held  inadmissible  in  support  tf 
a  plea  of  justification. — Bennett  v.  Crumptoa 
(Ga.  App.)  lOi. 

I  4.     ActloBa. 

In  an  action  for  slander,  the  age  of  the  de- 
fendant is  not  in  all  cases  immaterial  on  the 
question  of  malice.— Gillis  v.  Powell  (Ga.)  1061. 

In  an  action  for  slander,  an  instruction  held 
erroneous  as  depriving  defendant  of  the  full 
benefit  of  his  plea  of  jwIyUege.— Gillis  t.  PowetT 
(Ga.)  1051. 

Where,  in  an  action  for  slander,  the  answer 
did  not  contain  any  admission  that  defendant 
had  uttered  the  words  charged,  an  instmction 
containing  the  impression  that  the  answer  con- 
tained such  an  admission  was  erroneous. — Gil- 
lis V.  Powell  (Ga.)  1051. 

It  is  no  defense  that  one  who  pablisbed  a 
slanderous  statement  of  another  did  not  orig- 
inate the  same,  but  heard  it  from  another. — 
Bennett  v.  Crumpton  (Ga.  App.)  104. 

*A  statement  that  it  was  the  general  belief 
that  a  person  named  broke  open  a  smokehouse 
and  stole  meat  and  aymp,  held  not  justified  liy 
allegation  and  proof  that  utere  was  such  a  belid 
of  his  guilt.— Bennett  v.  Crumpton  (Oa.  App.) 
104. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  {(  1,  8. 

Improper  admission  of  marriage  license  as 
ground  for  new  trial,  see  "New  Trial,"  |  1. 

Injuries  to  licensees,  see  "Railroads,"  |  7. 

Laws  impoeing  license  tax  as  impairing  obliga- 
tion of  contract,  see  "Constitutional  Law," 
{& 

Suit  to  restrain  state  officer  from  collecting  li- 
cense tax  as  suit  against  state,  see  "States." 
12. 

I   1.    For  oeenpatloBs  and  prlTUecea. 

Tax  levied  by  Act  Dec  10,  1902,  p.  20,  S  2. 

Sar.  2,   on  presidents  of   certain   corporations 
oing  business  in  the  state,  is  not  a  violation 
of  Const,  art.  7,  i  2,  par.  Ijproviding  that  taxa- 
be   uniform.— Witham         "' 


Stewart 


tion   shall 
(Ga.)  463. 

Where  the  same  person  was  president  of 
several  banks  in  the  state,  and  was  a  resident 
of  F.  county,  the  tax  collector  of  that  county 
could  collect  the  amount  due  by  said  president 
of  taxes,  under  Act  Dec.  16,  1902,  p.  20.  S  2. 
par.  2.— Witham  v.  Stewart  (Ga.)  46a. 

One  htM  engaged  in  two  distinct  businesses, 
subject  to  separate  taxation  nnder  a  monicipa] 


*Poimt  Muotaied.    Bee  ayllabva. 
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ordinance  Imposing  taxM  on  occupations. — CHt 
of  Washington  t.  Boreka  Lumber  Co.  (N.  C.) 
4S8. 

The  license  tax  act  (24  Stat,  at  Large,  p. 
462),  as  amended  by  the  act  of  1906  (24  Stat 
at  Large,  p.  827),  imposing  license  taxes  on  cor- 
porations, lield  not  In  yiolatlon  of  Const,  art. 
a,  i  6,  requiring  mnnicipal  licenses  to  be  nadn- 
ated.— Ware  Shoals  M/g.  Co.  v.  Jones  (S.  U.) 
811. 

*The  license  tax  act  of  1904  (24  Stat,  at 
Large,  p.  462),  as  amended  by  the  act  of  1905 
(24  SUt  at  Large,  p.  827),  held  not  invalid 
because  it  imposes  license  taxes  on  corporations 
not  imposed  on  individuals  doing  the  same  icind 
of  business. — Ware  Shoals  Mfg.  Co.  v.  Jones 
(S.  O.)  811. 

*The  imposition  of  license  taxes  on  corpora- 
tions permitted  to  do  business  within  the  state 
held  not  contrary  to  public  policy.— Ware  Shoals 
Mfg.  Co.  T.  Jonea  (S.  C.)  811. 

LIENS. 

Bftect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,*'^ {  3. 

ZAen$  aeqtiired  by  particular  remedie*  or  pro- 
eeedingt. 
See  "Execution,"   (   1;    "Garnishment,"   {  8; 
"Judgment,"  {{  8,  9. 

Partioular  ola*$e*  of  Hen*. 

See  "Mechanics'  Liens." 

Cropper's  lien,  see  "Agriculture." 

Landlord's  lien  for  rent,  see  "Landlord  and  Ten- 
ant," (  8. 

Logging  liens,  see  "Logs  and  Logging." 

Mortgage,  see  "Chattel  Mortgages,"  |  2 ;  "Mortp 
gages."  it  2,  3. 

Vendors  lien  on  lands  sold,  see  "Vendor  and 
Purchaser,"  {  8. 

LIFE  ESTATES. 

See  "Dower." 

Creation  by  deed,  see  "Deeds,"  {  3. 

Creation  by  will,  see  "Wills,"  {  4. 

•Civ.  Code  1805,  i  3092,  declaring  that,  if  a 
life  estate  be  terminated,  not  by  act  of  the 
tenant,  he  and  his  legal  representatives  shall 
be  entitled  to  the  profits  of  the  crops  sowed  by 
him  during  life,  is  declaratory  of  the  common 
law.— Story  v.  Butt  (Ga.  App.)  388. 

Civ.  Code  1895,  i  3093,  authorizes  a  tenant 
for  life  to  represent  the  whole  estate  to  the  ex- 
tent of  making  a  rent  contract  binding  to  the 
end  of  the  year  in  which  his  death  may  occur. 
—Story  V.  Butt  (Ga.  App.)  388. 

*Where  a  life  tenant,  who  was  also  executor 
and  trustee,  rented  the  land,  he  could  transfer 
the  rent  notes,  and  the  rights  of  the  transferee 
would  be  superior  to  that  of  the  remainderman 
after  the  death  of  the  life  tenant.— Hines  v.  Mc- 
Combs  (Ga.  App.)  1124. 

*The  life  tenant,  who  is  also  executor  and 
trustee,  held  entitled  to  lease  the  real  estate  for 
a  reasonable  term,  which  lease  would  not  expire 
on  his  death  within  the  term. — Hines  T.  Mc- 
Combs  (Ga.  App.)  1124. 

LIFE  INSURANCE. 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Limitations  in  action  for  fraud,  see  "Fraud," 
«2. 


t  1.    StatutM  of  Ilmltatloa. 

♦The  courts  will  imply  Judicial  exceptions 
from  "invincible  necessitv"  to  the  statute  of 
limitations  where  It  is  legally  impossible  for 
plaintiff  to  sue  within  the  time  limited.— 
Weaver  ▼.  Davia  (Oa.  App.)  786. 

*As  a  general  rule,  statutes  of  limitations  ar* 
subject  to  no  exceptions,  unless  expressed.— 
Weaver  v.  Davis  (Ga.  App.)  786. 

I  S.    Oompiitatlon   of   period  of  Ilmlta- 
tloa. 

*Where  a  railroad  company  wrongfully  took 
land  and  constructed  a  railroad  on  it,  it  was 
a  complete  act  of  trespass  of  a  permanent  na- 
ture, and  limitations  began  to  run  from  the 
time  the  land  was  taken.— Obb  v.  Wrigbtsville 
&  T.  B.  Co.  (Ga.)  862. 

*Where  plaintiff  was  a  minor  when  trespass 
was  committed  on  her  land,  her  right  of  action 
was  suspended  until  her  arrival  at  21  years. — 
Obb  v.  Wrigbtsville  &  T.  B,  O.  (Ga.)  862. 

*Where  a  widow  sues  as  administratrix  for 
the  death  of  her  huslmnd,  an  amendment  strik- 
ing out  the  descriptive  word  "administratrix" 
does  not  substitute  a  new  party,  or  make  a  new 
cause  of  action,  so  as  to  open  the  case  to  the 
statute  of  limitations.— Atlanta.  K.  &  N.  By. 
Co.  V.  Smith  (Ga.  App.)  106. 

*The  absence  or  removal  of  defendant  from 
the  state  is  a  statutory,  and  fiot  a  judicial, 
exception  to  the  running  of  limitations. — Weaver 
V.  Davis  (Ga.  App.)  786. 

•The  limitation  statute  of  March  16,  1869 
(Laws  1869,  p.  133),  wherein  all  causes  of  ac- 
tion which  accrued  prior  to  June  1,  1865,  were 
required  to  be  sued  prior  to  January  1,  1870, 
contained  no  exception  as  to  defendants  who  had 
removed  from  the  state.- Weaver  v.  Davis  (Ga. 
App.)  786. 

Ouster  of  cestui  que  trust  in  possession  held 
the  ouster  of  both  trustees  and  cestui  que  trust, 
which  barred  the  right  of  entry  of  all  after 
seven  years.— Webb  v.  Borden  (N.  C.)  1083. 

•An  amended  declaration  held  not  to  state  a 
new  cause  of  action  so  as  to  l)ar  the  right  of 
recovery ;  the  amendment  having  been  made  aft- 
er the  statute  of  limitations  had  run.— Wise 
Terminal  Co.  v.  McCormick  (Va.)  584. 

i   3.    Oporstlon    aitd    oSeet    of    bar    by 
Umltatlan. 

Where  a  creditor  holding  a  note  against  an 
estate  alleged  to  he  barred  by  limitations  was 
a  party  defendant  to  a  petition  by  the  creditors 
of  the  decedent  to  have  the  estate  administered 
in  equity,  but  the  holder  alleged  that  bis  claim 
was  relieved  from  the  bar  by  a  new  promise 
on  a  hearing  before  the  auditor,  it  was  imneces- 
sary  for  the  other  creditors  in  order  to  contest 
such  claim  to  set  up  limitations. — Pendley  v. 
Powers  (Ga.)  653. 

•Where  creditors  of  decedent  filed  an  equitable 

rtition,  showing  the  estate  was  insolvent,  and 
was  necessary  to  administer  the  estate  in 
equity  and  a  receiver  was  appointed  and  the 
case  was  referred  to  an  auditor,  the  rule  that 
the  right  to  set  up  defense  of  limitations  is  a 
personal  privilege  did  not  prevent  creditors  of 
the  estate  from  contesting  a  claim  alleged  to  be 
so  barred.— Pendley  v.  Powers  (Ga.)   653. 

Where  the  right  of  action  against  a  defend- 
ant, in  favor  of  the  parties  to  whose  rights 
plaintiff  became  subrogated,  is  barred  by  limita-* 
tions,  the  right  of  action  by  plaintiff  is  also 
bkrred. — American  Nat.  Bank  of  Macon  v.  Fi- 
delity &  Deposit  Co.  of  Maryland  (Ga.)  867; 
Exchange  Bank  of  Macon  v.  Same,  Id. 

•Under  Revisal  1906,  {  1580,  where  the  entry 
of  a  trustee  is  barred  by  limitations,  the  entry 
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of  his  co-trustees  ia  also  barred.— Webb  t.  Bor- 
den (N.  C.)  1083. 

*Where  the  statute  of  limitations  has  ran 
against  a  trustee,  vested  with  legal  title  to  land, 
the  cestui  que  trust  is  also  barred  though  she 
is  a  married  woman.— Pope  v.  Patterson  (S.  C.) 
945. 

(   4.    PlemdinK,    erldemoe,    trial,   and   re- 
▼lew. 

'Finding  of  auditor  that  a  note  given  by  a  de- 
cedent was  barred  by  limitations  held  sustained 
by  the  evidence. — Pendley  v.  Powers  (Ga.)  tViS. 

•Under  Revisal  1905,  §  360,  the  bar  of  limita- 
tions cannot  be  raised  by  demurrer  or  motion  to 
dismiss.— Oldham  v.  Rieger  (N.  O.)  1091. 

•Under  Revisal  1905,  Sf  248,  485,  the  court 
held  not  authorized  to  dismiss  an  action  on  the 
ground  that  it  is  barred  by  limitations. — Old- 
ham V.  Rieger  (N.  C)  1091. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "CJarriers,"  i  5. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  t  a 
Injuries  from  operation  of  railroads,  see  'Rail- 
roads," I  10. 

LOCAL  ACTIONS. 

See  "Venue,"  |  1. 

LOCAL  LAWS. 

See  "Statutes,"  i  1. 

LOGS  AND  LOGGING. 

Conveyance  of  standing  timber  sobject  to  dower, 

see  "Dower,"  §  1. 
Fraud    inducing    conveyance    of    timber,    see 

"Fraud,"  §  2. 
Implied  covenants  in  sale  of  standing  timtter, 

see  "Covenants,"  t  1. 
Joinder  of  causes  of  action  for  breach  of  log- 
ging contract  with  action  for  conversion  of 

appliances,  see  "Action,"  {  2. 
Nature  of  standing  timber,  see  "Property." 
Restraining  cutting  of  timber,  see  "Injunction," 

i  2. 
Standing  timber  as  property  subject  to  descent, 

see  "Descent  and  Distribution,"  {  1. 

Where  plaintiffs  sold  a  shingle  mill  and  tim- 
ber on  certain  described  land,  the  purchaser 
held  to  have  acquired  in  the  trees  a  fee  deter- 
minable on  the  failure  to  cut  and  remove  the 
timber  within  a  reasonable  time. — Warren  t. 
Ash  (Ga.)  858. 

A  grantor  who  has  conveyed  timber  to  be  cut 
in  a  reasonable  time  Is  not  concerned  with  the 
validity  of  his  grantee's  assignment  of  title 
thereto  to  a  third  person.— Warren  v.  Aah  (Ga.) 

858. 

Where  one  who  would  have,  at  the  completion 
of  a  sawmill  contract,  a  lien  on  personal  prop- 
erty, whose  foreclosure  is  provided  for  by  Civ. 
Code  1803,  {  2816,  is  prevented  by  the  other 
party  from  completing  the  same,  he  is  entitled 
to  a  lien  pro  rata.— Haralson  v.  Speer  (Ga.  App.) 


Allegations  or  proof  that  a  sawmill  contract 
was  completed  1^  the  party  claiming  a  lien 
whose  foreclosure  is  provided  for  by  Civ.  Code 
1895,  S  2818,  is  not  essential  where  compliance 
was  either  waived  or  prevented  by  the  other 
party.— Haralson  v.  Speer  (Ga.  App.)  142. 

•Where  one  conveys  standing  timber  to  be  re- 
moved within  a  definite  time,  the  title  to  the 
timber  not  cut  within  the  time  reverts  to  the 
grantor.— Midyette  v.  Grubbs  (N.  C.)  795. 

A  deed  conveying  timber  construed. — Modlin 
V.  Roanoke  R.  &  Lumber  Co.  (N.  C.)  ims. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 


Liability  of  employer  for  defects, 
and  Servant,'^  {(  4,  8,  9,  12. 


see  "Master 


MALICE. 

See  "Malicious  Mischief." 
Element  of  homicide,  see  "Homicide,"  f  6. 
Element  of  slander,  see  "Libel  and  Slander," 
J2. 

MALICIOUS  MISCHIEF. 

Best   and   secondary    evidence,    see    "Criminal 
Law,"  §  9. 

Where  a  private  road  leading  to  defoidant's 
home  bad  been  used  as  such  for  over  18  to  21 
years,  the  landowners  could  not  dose  it  by 
the  construction  of  a  water  trough  serosa  it. 
— McClurg  V.  State  (Ga.  App.)  1064. 

•In  a  prosecution  for  malidODS  deatmetion 
of  property,  proof  of  the  time,  place,  and  cir- 
cumistances  of  the  act  were  relevant  to  disprove 
malice.— McClnrg  v.    State  (Ga.  App.)    1064. 

In  a  prosecution  for  cutting  a  water  trough 
across  a  private  road  leading  to  defendant's 
residence,  whether  she  was  influenced  by  malice 
hdd  for  the  Jury.— McClnrg  v.  State  (Ga.  App.) 
1064. 

MANDAMUS. 

Determination  and  disposition  of  canae  on  ap- 

rnl  or  writ  of  error,  see  "Appeal  and  Elrror," 
19. 
To  compel  exchange  of  state  bond  as  suit  against 

state,  see  "States,"  {  2. 
To  compel  judge  t»  certify  bill  of  ezoeptiona, 

see  "Exceptions.  Bill  of,"  g  2. 
To  judge,  see  "Judges,"  |  1. 

{   1.    Natnre  and  gronnds  In  general. 

•Mandamus  is  not  a  prerogative  writ  mn- 
ning  in  the  name  of  the  sovereign,  but  is  an 
ordinary  process  available  to  any  private  citi- 
zen to  protect  a  private  right  when  it  is  an  ap- 
propriate remedy.— State  v.  Cain  (S.  C.)  937. 

•Code  Va.  1904,  §S  86,  83a,  held  to  provide 
an  adequate  remedy  to  strike  names  of  persona 
illegally  registered  from  registration  books,  and 
hence  mandamus  would  not  lie.— Spitler  t. 
Guy  (Va.)  769;    Same  v.  Hutcheson,  Id. 

{  2.    Snbjeets  and  purposes  of  reUef. 

•Where  tiiere  is  a  valid  award  under  a  statu- 
tory arbitration,  it  ia  the  ministerial  duty  of 
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the  clerk  of  the  court  to  enter  Judgment  In  ac- 
cordance with  the  award,  and  such  duty  will  be 
enforced  by  mandamus. — ^Bishop  v.  Valley  Falls 
Mfg.  Co.  (S.  C.)  938;  Nolen  v.  Same.  Id. 

*Mandamu8  will  lie  to  the  state  treasurer  to 
compel  him  to  exchange  a  cartificate  of  stock 
for  a  coupoA  l)ond  as  authorized  by  the  express 
provisions  of  Laws  1892,  pp.  24,  25.  {{  1,  2.— 
Bhrlieb  t.  Jennings  (S.  CO  922. 


I   3. 


pvoeeedinc*,   and 


Jnrlsdlotloii, 
Uaf. 

*The  name  of  the  state,  in  mandamus  by  a 
priTate  citizen  to  protect  a  private  right,  is  sur- 
plusage.—State  T.  Cain  (S.  C.)  937. 

.  MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  w  writ  of 
error,  see  "Appeal  and  Error,"  (  18. 

MANSLAUGHTER. 

See  "Homicide,"  H  2,  6.  7. 

MARRfAGE. 

See  "Divorce";   "Husband  and  Wife." 
Improper    admission    of    marriage    license    as 
ground  for  new  trial,  see  "New  Trial,"  {  1. 

In  an  action  on  a  note  evidence  held  insuffi- 
cient to  show  that  defendants  were  married,  or 
tliat  the  signature  of  the  woman  was  obtained 
by  duress  by  her  codefendant— Claxton  t. 
Lorett  (Ga.)  830. 

Under  Act  1865  (13  Stat,  at  Large,  p.  291) 
and  Act  1866  (13  Stat  at  Large,  p.  393),  solem- 
nization is  not  essential  to  the  Talid%  of  a 
marriage  between  negroes.— Elz  parte  Bomans 
(S.  O.)  614 ;   In  re  Romans'  Estate,  Id. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

*The  rule  as  to  marshaling  assets  if  one  cred- 
itor can  resort  to  two  funds  and  another  cred- 
itor to  only  one  of  them  is  subject  to  the  limi- 
tation that  such  marshaling  must  not  be  ap- 
plied to  the  detriment  of  a  third  person  with 
an  equity  equal  to  or  greater  than  that  of  the 
creditor.— Mulherin  v.  Porter  (Ga.   App.)  60. 

MASTER  AND  SERVANT. 

Amendment  of  pleading  in  action  for  serrices, 
see  "Pleading,''  f  4. 

Conclusiveness  of  judgment  in  action  by  em- 
ploye for  services,  see  "Judgment,"  §  7. 

Demurrer  to  pleadin;^  in  action  for  injuries  to 
servant,  see  "Pleading,"  g  3. 

BTmployeWs  indemnity  insurance,  see  "Insur- 
ance," {(  1%,  4. 

Evidence  of  damages  in  action  for  injoiies  to 
servant,  see  "Damages."  {  3. 

Harmless  error  in  rulings  in  action  for  injuries 
to  servant,  see  "Appeal  and  Error,"  {  17. 

Laws  making  it  unlawful  to  procure  money  un- 
der contract  for  services  as  denying  equal  pro- 
tection of  law.  see  "Constitutional  Law,"  j  5. 

Necessity  and  subject-matter  of  instructions  in 
action  for  injuries  to  servant,  see  "Trial,"  i 
6. 


68S.B.-76 


Opinion  evidence  in  action  for  injuries  to  serv- 
ant, see  "Evidence,"  g  10. 

Requirement  of  statutes  of  frauds  affecting 
agreement  to  pay  for  property  occupied  by 
servant  and  destroyed  by  fire,  see  "Frauds, 
Statute  of,"  i  1. 

Right  of  action  for  wrongful  death,  see  "Death," 

{   I.    Tb«  v«l»tl«m. 

*In  an  action  by  an  employs  for  the  recovery 
of  salary  on  an  alleged  unlawful  discharge,  evi- 
dence held  to  sustain  verdict  for  plaintiif. — 
Kelly  &  Jones  Co.  v.  Moore  (Ga.)  181. 

*Where  a  merchant  employs  a  traveling 
salesman  at  a  fixed  salary  for  a  year,  and  dur- 
ing the  term  sought  to  change  the  contract  by 
substituting  a  percentage  on  sales,  it  was  a 
breach  of  contract  aothorizing  a  recovery  by 
the  employ^.— Americus  Grocery  Co.  v.  Boney, 
(Ga.)  462. 

*Where  a  merchant  contracts  with  a  sales- 
man for  a  year  at  a  fixed  salary,  and  thereafter 
refuses  to  perform  the  contract  unless  the  sales- 
man will  accept  a  commission  on  sales,  the 
salesman  is  not  required  to  accept  such  change 
that  bis  earnings  might  diminish  the  damages 
from  the  breach  of  contract.— Amerlcus  Gro- 
cery Co.  V.  Roney  (Ga.)  462. 

{  2.    Services  and  eompensatlon. 

To  sustain  a  conviction  onder  Acts  1908,  p. 
90,  intent  to  defraud  most  be  shown  to  have  ex- 
isted with  reference  to  a  particular  advance- 
ment-Patterson V.  Stete  (Ga.  App.)  284. 

Acts  of  1903,  p.  90,  creates  two  distinct  Of- 
fenses, and  one  charged  with  a  violation  thereof 
must  be  so  charged  as  to  enable  him  to  plainly 
know  whether  he  is  charged  with  both  or  only 
one,  and,  if  one,  which  one. — Patterson  v.  State 
(Ga.  App.)  284. 

*A  prosecution  under  Acts  1903,  p.  90,  will 
not  lie  for  injury  to  any  one  except  a  hirer. — 
Patterson  v.  State  (Ga.  App.)  284. 

*A  conviction  under  Acts  1903,  p.  90,  can- 
not be  sustained  by  evidence  showing  merely 
that,  on  a  compai-ison  of  accounts  with  a  hirer, 
the  servant  is  indebted  to  him  for  an  xmpaid 
balance.— Patterson  v.  State  (Ga.  App.)  284. 

*Acts  1903,  p.  90,  making  it  illegal  to  procure 
money  or  othrr  thing  of  value  on  a  contract 
for  services,  with  intent  to  defraud,  cannot  be 
construed  as  an  act  to  compel  payment  of  debts 
or  the  performance  of  contracts. — Patterson  v. 
State  (Ga.  App.)  284. 

In  a  prosecution  for  violating  the  labor  con- 
tract act,  evidence  heUt  to  sustain  conviction.— 
Mosely  v.  State  (Ga.  App.)  298. 

The  presumption  of  fraudulent  intent,  raised 
nnder  the  contract  labor  law  (Acts  1903,  p.  90), 
held  not  rebutted  by  repayment  of  the  advance, 
unless  made  on  or  oefore  the  day  fixed  for  the 
commencement  of  the  service.— Harwell  v.  State 
(Ga.  App.)  1111;  Baker  v.  Same  (Ga.  App.) 
1114. 

In  a  prosecution  for  violating  the  contract 
labor  law  (Acts  1903,  p.  90),  it  is  necessary  for 
the  time  within  which  the  money  obtained  by 
defendant  may  be  returned  to  have  expired  be- 
fore the  commencement  of  the  prosecution. — 
Harwell  v.  State  (Ga.  App.)  1111;  Baker  v. 
Same  (Ga.  App.)  1114. 

In  a  prosecution  for  obtaining  an  advance  of 
money  on  an  agreement  to  render  service,  the 
court  should  have  charged  that,  if  accused  was 
a  minor  and  his  default  was  caused  by  parental 
interference,  he  could  not  be  convicted. — Har- 
well V.  State  rOa.  App.)  1111;  Baker  v.  Same 
(Ga.  App.)  1114. 
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In  a  prosecution  for  yiolatine  the  contract 
labor  law  (Acta  1003,  p.  90),  an  Indictment  was 
not  demurrable  for  failure  to  allege  when  the 
service  was  to  be  performed.— Harwell  v.  State 
(Ga.  App.)  1111;  Baiter  v.  Same  (Ga.  App.) 
1114. 

In  a  prosecution  for  violating  the  contract  la- 
bor law  (Acts  1903,  p.  90),  the  fact  that  B.  was 
security  on  the  contract,  which  showed  a  credit 
indorsed  thereon,  did  not  affect  its  admissibility 
to  show  that  a  contract  was  entered  into  be- 
tween the  parties.— Harwell  v.  State  (Ga.  App.) 
1111 ;  Baker  v.  Same  (Ga.  App.)  1114. 

In  a  prosecution  for  violating  the  contract 
labor  law  (Acts  1003,  p.  90).  the  court  properly 
refused  to  charge  that,  if  prosecutor  took  B.  as 
security  on  the  contract,  and  looked  to  «.  lor 
repaj-ment  of  the  money  advanced,  if  defendant 
failed  to  make  payment,  he  could  not  be  con- 
victed.—Harwell  V.  State  (Ga.  App.)  1111;  Bak- 
er V.  Same  (Ga.  App.)  1114. 

5  S.    Ma.ter'a    lUMUty   «or   lajiivlea   to 

servant-Nstnn    »"*    extent    In 

•An  employfi  held  not  an  ^experienced  child 
of  tender  years.— Vinson  v.  Willmgham  Cotton 
Mills  (Ga.  App.)  413:  WiUingham  Cotton  Mills 
V.  Vinson,  .Id. 

Failure  of  railroad  company,  to  liave  cars 
equipped  with  air  brakes,  as  provided  by  act  of 
S)ngress,  held  not  negligence,  where  injury  was 
not  caused  by  such  failure.-Lyon  v.  Charleston 

6  W.  0.  Ry.  (S.  0.)  12. 


warn  him  of  unusual  dangera.- Southern  Cot- 
ton-OU  Co.  V.  Gladman  (Ga.  App.)  249. 

I  7.     Fellow  aerraBta. 

♦The  master,  having  ordered  his  servant  to  re- 
pair an  engine,  held  required  to  furniA  lum 
competent  assistance.- Horton  v.  Seaboard  Air 
Line  Ry.  (N.  C.)  993. 

•A  flagman  held  a  fellow  servant  of  engineer. 
—Lyon  V.  Charleston  &  W.  C.  Ky.  (S.  C.)  12. 
•A  master  held  not  liable  for  injuries  caused 
to  a  servant  by  the  incompetency  of  a  fellow 
servant.— Jackson  v.  Southern  Ry.  Car<rtina  Di- 
vision (8.  C.)  eo5. 

Under  Civ.  C!ode  Ga.  1895,  i  2610,  a  railroad 
company  held  liable  for  injury  to  a  servant  from 
neRligence  of  his  fellow  servant.— Bossey  v. 
ClSrleston  &  W.  G.  Ry.  Co.  (S.  O  1015. 

The  change  in  the  fellow  servant  law  made  by 
the  Constitution  of  1895  affects  only  the  em- 
ployes of  railroad  corporations.— Wilson  v.  Vir- 
ginia-Carolina Chemical  Co.  (S.  C.)  1019. 

•Certain  employes  of  defendant  by  whose  neg- 
ligence decedent  was  killed  held  fellow  servants, 
for  whose  negligence  defendant  was  not  liable.— 
Wilson  V.  Virginia-Carolina  Chemical  Co.  (S. 
C.)  1019. 

Employes  in  diarse  of  a  switdiing  tniin  in 
a  railroad  yard  held  not  negligent  m  failing  to 
keep  a  lookout  for  employes  on  the  tracfo.— 
Norfolk  &  W.  Ry.  Co.  v.  Belcher's  Adm'x  (\a.) 
579. 


I    4-    


Tools,    maoUaery,    appliances, 

and  places  for  work. 

•Masters  owe  to  their  servants  the  duty  of 
providing  a  reasonably  safe  place  in  whicH  to 
work  and  of  maintaining  it  in  such  a  condition. 
—King  Mfg.  Co.  V.  Walton  (Ga.  App.)  115. 

•Master  held  guilty  of  negligence.— King  Mfg. 
Co.  V.  Walton  (Ga.  App.)  116. 

Where  a  railroad  by  which  a  servant  was 
employed  uses  the  tracks  of  another  railroad, 
the  former  company  is  liable  to  its  servant  for 
injuries  received  by  him  because  of  a  negligent- 
ly constructed  overhead  bridge.— King  v.  Sea- 
board Air  Line  Ry.  (Ga.  App.)  252;  Seaboard 
Air  Line  Ry.  v.  King,  Id. 

•A  master  is  not  bound  to  procure  the  safest 
machinery,  but  it  is  sufficient  if  the  machinery 
is  of  a  kind  in  general  use,  and  reasonably  safe. 
—Vinson  v.  WiUingham  Cotton  Mills  (Ga.  App.) 
413;  WiUingham  Cotton  Mills  v.  Vinson,  Id. 

•Oiv.  Code  1895,  {§  2611.  2612,  relating  to 
the  care  required  of  a  master  in  furnishing 
machinery  equal  to  that  in  general  use  and 
reasonably  safe,  are  not  exhaustive  as  to  the 
reciprocal  liabilities  and  duties  of  master  and 
servant,  but  are  to  be  construed  in  connection 
with  the  entire  general  law  on  the  subject.— 
Southern  States  Portland  Cement  Co.  v.  Helms 
(Ga.  App.)  524. 

•A  master  is  bound  to  make  inspection  for 
the  discovery  of  defects  in  the  appliances  which 
the  servant  has  elected  to  use  in  the  discharge 
of  his  duties.— Southern  States  Portland  Ce- 
ment Co.  V.  Helms  (Ga.  App.)  624. 

{   6.   Methods    of   work,    rales,   and 

orders. 
•A  master  is  responsible  to  the  servant  If 
he  orders  the  servant  to  do  an  act  which  exposes 
him  to  a  danger  known  to  the  maRter,  but 
unknown  to  the  servant.— Southern  Cotton-Oil 
Co.  V.  Gladman  (Ga.  App.)  249. 
§  6.  — ^  Warning  and  Instrnetlns 
servant.  .  ^  .. 

•The  mnster  must  not  only  furnish  his  serv- 
ant a  safe  place  in  which  to  work,  but  also 


I  8.     —  Risks  asanmed  by  servant.  , 

•The  assumption  of  the  known  ordinary  nsta 
of  a  dangerous  employment  does  not  carry  wim 
it  the  assumption  of  an  extraordinary  hasard 
occasioned  by  the  master's  negligence.— South- 
cm  Cotton-Oil  C!o.  v.  Gladman  (Ga.  App.)  248. 

A  servant  may  recover  from  his  master  for 
an  injury  occasioned  by  a  dangerous  instro- 
mentality  negligently  maintained  by  the  master 
although  the  servant  was  not  ignorant  of  the 
existence  of  such  instrumentality,  where  hf 
did  not  exercise  his  information,  because  of  the 
engrossing  character  of  his  work  at  hand, 
though  Civ.  Code,  {  2612,  requires  that  the 
injured  servant  must  not  know  and  could  not 
have  equal  means  of  knowing  of  such  fact,  IB 
order  to  recover.- King  v.  Seaboard  Air  Line 
Ry.  (Ga.  App.)  252 ;  Seaboard  Air  Line  Ry.  v. 
King,  Id. 

•An  employe  in  assuming  the  ordinary  risks 
of  an  employment  by  entering  or  remaining 
therein  does  not  assume  the  risk  of  an  independ- 
ent danger  produced  by  the  negligence  of  the 
master,  or,  in  cases  of  railroad  companies,  by 
the  negligence  of  a  fellow  servant.- Atlantt  4 
B.  A.  L.  Ry.  v.  McManus  (Ga.  App.)  258. 

•Under  the  direct  provisions  Of  Civ.  Code 
1895,  H  2323,  2610,  an  employe  of  a  railroad 
company  does  not  assume  the  risk  of  injnrj 
from  the  negligence  of  a  co-employe.— Atjants 
&  B.  A.  L.  Ry.  V.  McManus  (Ga.  App.)  2.j8. 

•A  servant  must  allege  and  prove  his  lack  of 
knowledge,  both  actual  and  constructive,  of  th* 
defect  claimed.— Southern  States  Portland  Ce- 
ment Co.  V.  Helms  (Ga.  App.)  524. 

•The  servant's  knowledge  of  the  defect  ma.v 
be  considered  in  establishing  either  assumptioa 
of  risk  or  contributory  negligence.— Bush  i. 
West  Yellow  Pine  Co.  (Ga.  App.)  629. 

•Where  a  servant  complains  of  a  dangerons 
appliance,  and  the  master  commands  him  to 
proceed  and  assures  him  there  la  no  danp-'r. 
the  servant  is  relieved  from  his  former  assiimp- 
Hon  of  the  risk.-Bush  v.  West  YeUow  Piaf 
Co.  (Ga.  App.)  529. 


•Point  annotated.    See  syllabna. 
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A  master  Is  under  no  IckaI  obligation  to 
nnticiimte  a  Rervniifw  deviation  from  Iiis  in- 
i^tructions  and  the  possible  danger  which  may 
arise  to  bim  therefrom,  and  consequently,  to 
provide  means  for  averting  it— Patterson  v. 
North  Carolina  Lumber  Co.  (N.  G.)  437. 

*A  servant  having  left  his  work  and  under- 
taken to  perform  that  of  another,  the  master 
hrtd  not  liable  for  an  injury  received  while  so 
engaged.— Patterson  v.  North  Carolina  Lumber 
Co.  (N.  C.)  437. 

*\Vhere  a  servant,  injured  while  riding  on  a 
defective  hand  car,  had  repeatedly  reported  it 
to  his  superior  as  defective,  and  the  superior 
had  promised  to  furnish  anotlicr,  but  had  failed 
to  do  80,  there  was  no  assumption  of  risk.— 
Boney  v.  Atlantic  &  N.  C.  K.  Co.  (X.  C.)  1082. 

'Flagman  held  to  asanme  the  risk  of  the  in- 
jury from  which  he  suffered. — Lyon  v.  Charles- 
ton &  W.  0.  Ky.  (S.  C.)  12. 

i   9.    —  Contributory      necllKenoe      of 
•orraat. 

*Act8  of  employes  from  a  zealous  rather  than 
a  careless  performance  of  duty  will  not  be  char- 
ged against  them  as  negligence.— King  Mfg.  Co. 
V.  Walton  (Ga.  App.)  115. 

•An  act  of  a  servant  within  his  duties,  entire- 
ly harmless  except  in  connection  with  physical 
conditions  of  danger  caused  by  the  antecedent 
negligence  of  the  master,  of  which  the  servant 
was  ignorant,  will  not  as  a  matter  of  law  de- 
feat his  right  to  recover.— King  Mfg.  Co.  t.  Wal- 
ton (6a.  App.)  115. 

*A  servant  may  rely  on  the  master's  perform- 
ance of  his  duty  to  furnish  him  a  safe  place 
to  work,  and  to  warn  him  of  unusual  dangers. 
—Southern  Cotton-Oil  Co.  v.  Gladman  (Qa. 
App.)  249. 

•Even  the  direct  order  of  the  master  will  not 
justify  a  servant  in  rashly  exposing  himself  to 
a  known  and  obvious  danger. — Southern  Cot- 
ton-OU  Co.  V.  Gladman  (Ga.  App.)  249. 

*The  direct  order  of  the  master  to  do  an  act, 
in  the  performance  of  which  the  servant  is  in- 
jured, may  be  shown  to  excuse  the  want  of  that 
degree  of  caution  to  be  expected  of  the  servant- 
in  the  absence  of  such  command. — Southern  Cot- 
ton-Oil Co.  T.  Gladman  (Ga.  App.)  249. 

'Although  a  servant  may  be  performing  a 
duty  so  dangerouB  as  to  involve  the  element 
of  rashness,  yet,  if  this  rash  conduct  is  not 
the  proximate  cause  of  his  injury,  but  it  is 
received  through  an  act  of  negligence  on  the 
master's  part,  he  may  recover. — Southern  Cot- 
ton-Oil Co.  V.  Gladman  (Ga.  App.)  249. 

*A  servant,  while  working  with  dangerous 
machinery,  is  bound  to  exercise  due  diligence. — 
Vinson  v.  Willingham  Cotton  Mills  (Ga.  App.) 
413;  Willingham  Cotton  Mills  v.  Vinson,  Id. 

*A  servant  is  under  no  obligation  to  inspect 
the  appliances  about  which  he  works  to  discov- 
er concealed  dangers.— Southern  States  Port- 
land Cement  Co.  v.  Helms  (Ga.  App.)  524. 

*In  an  action  by  a  servant,  a  brakeman, 
against  a  railroad  company,  for  personal  inju- 
ries, evidence  of  contributory  negligence  held 
sufficient  to  go  to  the  jury.— Allen  v.  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  1081. 

•Contributory  negligence  to  bar  a  recovery 
must  be  the  proximate  cause  of  the  injury. — 
Boney  v.  Atlantic  &  N.  C.  R.  Co.  (\.  O.)  1082. 

•A  railroad  employ^  held  not  guilty  of  con- 
tributory negligence  in  violating  a  rule  of  the 
company,  customarily  disregarded,  with  the  ac- 
quiescence of  its  representative. — Bnfwsy  v. 
Charleston  &  W.  C.  Ry.  Co.  (S.  C.)  1015. 


I  10.  — ~  Pleadlac. 

A  petition  in  action  by  servant  held  Insuffi- 
cient to  show  negligence  of  the  master. — Zip- 
perer  t.  Seaboard  Air  Line  Ry.  (Ga.)  872. 

In  action  for  injuries  to  a  servant,  held  there 
was  no  variance.— King  Mfg.  Co.  v.  Walton  (Ga. 
App.)  115. 

A  declaration  in  an  action  by  a  railroad  em- 
ploy6  for  personal  injuries  held  good  as  against 
a  general  demurrer.- Seaboard  Air-Line  Ry.  v. 
Bostock  (Ga.  App.)  130. 

•In  a  petition  for  personal  injuries  caused  by 
a  defective  appliance,  the  servant's  lack  of 
knowledge  must  appear. — C!edartown  Cotton  & 
Export  Co.  V.  Miles  (Ga.  App.)  289. 

*A  petition  to  recover  for  injuries  to  a  serv- 
ant by  an  alleged  defective  appliance,  in  that 
there  was  an  absence  of  a  nut  and  screw,  is 
insufiicieut  without  alleging  that  the  nut  and 
screw  were  left  off  by  the  master,  or  that  they 
had  been  ofiF  such  a  length  of  time  as  to  charge 
him  with  notice. — Cedartown  Cotton  &  Export 
Co.  T.  Miles  (Ga.  App.)  289. 

•Sufficiency  of  petition  in  a  suit  by  a  servant 
against  a  master  for  an  injury  occasioned  by  a 
defective  appliance  defined.— Cedartown  Cotton 
ft  Export  Co.  V.  Miles  (Ga.  App.)  289. 

•In  a  suit  by  a  servant  against  his  master 
for  personal  injuries,  legal  results  from  the 
facts  alleged  may  be  pleaded  in  general  terms 
or  in  the  form  of  a  legal  conclusion. — South- 
em  States  Portland  Cement  Co.  v.  Helms  (Ga. 
App.)  524. 

•In  an  action  by  a  servant  for  personal  in- 
juries, the  pleader  may  charge  in  general  terms 
that  the  master  knew  or  ought  to  have  known 
of  defect  in  appliances. — Southern  States  Port- 
land Cement  Co.  v.  Helms  (Ga.  App.)  524. 

•Where  a  petition  alleges  that  the  machinery 
furnished  was  not  reasonably  safe,  it  is  not 
subject  to  demurrer  because  it  does  not  also  al- 
lege that  it  was  not  equal  in  kind  to  that  in 
general  use.— Southern  States  Portland  Cement 
Co.  T.  Helms  (Ga.  App.)  524. 

{11.  ^—  Eddenoe. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence hfld  to  sustain  judgment  for  plaintiCF. — 
King  Mfg.  Co.  v.  Walton  (Ga.  AppO  115. 

•In  a  suit  by  an  employ^  for  injuries  received, 
where  the  negligent  act  complained  of  existed 
independently  of  the  acts  of  plaintiff,  or  of  a 
fellow  servant,  it  will  be  presumed  that  the 
master  was  negligent. — King  v.  Seaboard  Air 
Line  Ry.  (Ga.  App.)  252 ;  Seaboard  Air  Line 
Ry.  V.  King,  Id. 

Pacts  necessary  to  authorize  recovery  against 
a  railroad  company  for  the  death  of  an  employ^ 
determined.— Atlanta  &  B.  A.  L.  Ry.  v.  Mc- 
Manus  (Qa.  App.)  258. 

Proof  alone  that  a  railroad  employe  was  killed 
by  the  company  in  the  handling  of  its  cars 
does  not  constitute  a  prima  facie  case  of  li- 
ability.—Atlanta  &  B.  A.  L,  Ry.  V.  McManua 
(Ga.  App.)  258. 

Evidence  in  an  action  by  an  employe  for  in- 
juries sustained  while  operating  a  loom  held  to 
show  that  her  injuries  were  caused  by  her  own 
neglect. — Vinson  v.  Willingham  Cotton  Mills 
(Ua.  App.)  413;  Willingham  Cotton  Mills  t. 
Vinson,  Id. 

In  an  action  for  injuries  to  a  railway  em- 
ploye, while  attempting  to  board  a  car,  whether 
plaintiff  was  attempting  to  board  the  car  in 
accordance  with  the  custom  of  defendant's  em- 
ployes held  immaterial.— Daniel  v.  Atlantic 
Coast  Line  R.  Co.  (N.  C)  601, 


•Point  Muiotated.    8««  ujlMfum. 
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*Where  plaintiff  was  Injared  by  tlie  dropping 

of  an  engine  rod  by  his  fellow  servant,  tlie  drop- 
ping of  the  rod  was  not  conclusive,  nor  did  It 
raise  a  presumption  of  negligence,  tliough  it 
was  some  evidence  tliereof.— Ilorton  v.  Sea- 
board Air  Line  Ry.  (N.  C.)  993. 

*In  an  action  by  a  servant  for  injuries  re- 
ceived while  riding  on  a  defective  hand  car,  evi- 
dence held  to  sustain  a  finding  against  contribu- 
tory negligence. — Boney  v.  Atlantitf  &  N.  C<  R. 
Co.  (N.  C.)  1082. 

In  an  action  for  injuries  to  a  brakeman  while 
attempting  to  uncouple  cars,  evidence  held  in- 
sufficient to  show  negligence  on  the  part  of  the 
master.— Lyon  v.  Charleston  &  W.  O.  Ry.  (S. 
C.)  12. 

In  an  action  for  injuries  to  a  railroad  em- 
ploy?, evidence  held  to  justify  an  inference  of 
negligence  and  a  want  of  contributory  negli- 
gence.—Free  V.  Southern  Ry.  (S.  C.)  952. 

As  an  item  tending  to  establish  negligence, 
where  a  railroad  employ6  was  killed  by  a  train 
three-quarters  of  a  mile  from  a  crossing  held 
it  could  be  shown  that  the  crossing  signal  was 
not  given.— Bussey  v.  Charleston  &  W.  C.  Ry. 
Co.  (S.  C.)  1015. 

'Under  the  law  of  Georgia,  a  servant  being 
Injured  without  fault,  held  tibere  was  a  presump- 
tion of  negligence  of  the  master.— Bussey  v. 
Charleston  &  W.  C.  Ry.  Co.  (S.  C.)  1016. 

*Employte  in  charge  of  a  switching  train  in 
a  railroad  yard  held  not  guilty  of  actionable  neg- 
ligence, irrespective  of  their  duty  to  keep  a 
lookout.— Norfolk  &  W.  Ry.  Co.  ▼.  Belcher's 
Adm'x  (Va.)  579. 

812.  Trial. 

A  railroad  company,  as  to  its  employ^,  is 
bound  to  exercise  ordinary  care  in  furnishing 
machinery  equal  to  that  in  general  use  and  rea- 
sonably adapted  to  the  uses  to  which  it  is  put. 
—Central  of  Georgia  Ry.  Co.  y.  Ray  (Qa.)  844. 

•Where  a  servant  continues  to  work  with 
knowledge  that  the  instrumentality  is  danger- 
ous, but  after  command  of  the  master  and  his 
assurances  of  safety,  the  question  of  assump- 
tion of  risk  is  for  the  jury. — Bush  v.  West  lel- 
low  Pine  Co.  (Ga.  App.)  529. 

*In  an  action  for  injuries  to  a  railroad  em- 
ploys while  boarding  a  train  in  view  of  the  en- 
gineer, facts  held  insufficient  to  charge  plaintiff 
with  negligence  as  a  matter  of  law.— Daniel  t. 
Atlantic  Coast  Line  R.  Co.  (N.  G.)  601. 

In  an  action  for  injuries  to  plaintiff  while 
boarding  one  of  defendant's  trains,  an  instruc- 
tion submitting  the  issue  of  defendant's  negli- 
fence  held  proper.— Daniel  y.  Atlantic  Coast 
-ine  R.  Co.  (N.  C.)  601. 

*In  an  action  for  injuries  to  plaintiff  by  the 
alleged  negligence  of  his  fellow  servant,  for 
which  defendant  was  responsible,  under  Itevisal 
1905.  i  2646,  whether  such  fellow  servant  was 
negligent  held  for  the  Jury. — Horton  v.  Sea- 
board Air  Line  Ry.  (N.  C.)  993. 

•Making  a  flying  switch  is  not  negligence  per 
se  as  to  the  employe  performing  it. — Allen  v. 
.Vtlantic  Coast  Line  R.  Co.  (N.  C.)  1081. 

•In  an  action  by  a  servant,  a  brakeman,  for 
personal  injuries,  evidence  held  not  to  warrant 
the  submission  of  the  issue  of  "last  clear 
chance."— Allen  v.  Atlantic  Coast  Line  R.  Co. 
(X.  C.)  1081. 

Under  Revisal  1005^  t  2646,  a  nonsuit  held 
properly  refused  in  an  action  for  injury  from 
a  defective  hand  cur- Boney  v.  Atlantic  St  N, 
C.  U.  Co.  (N.  O.)  1082. 


•In  an  action  for  injnries  to  servants  by  al- 
leged failure  to  famish  necessary  appliances,  the 
issue  of  negligence  held  for  tlie  jury.-^3i«en  v. 
Cfttawba  Power  Co.  (S.  C.)  147. 

•Whether  a  bystander  is  a  fellow  aervant  with 
a  station  agent  who  calls  him  in  to  assist   in' 
rolling  cars  away  from  a  fire  is  for  the  jury. — 
Jackson  y.  Southern  Ry.  Carolina  Division   (S. 
C.)  606. 

•Evidence  of  negligence  in  case  of  death  of 
a  section  man  from  collision  with  his  hand  car 
of  a  train  held  sufficient  to  go  to  the  jury. — Bus- 
sey y,  Charleston  &  W.  G  Ry.  Co.  (S.  CL)  1015. 

•Statement  as  to  the  raising  of  an  issue  of 
fact  on  which  the  reasonableness  of  a  rule  of 
the  master  depends,  so  as  to  determine  whether 
the  question  of  reasonableness  is  for  court  or 
Jury. — Bussey  y.  Charleston  &  W.  C.  Ry.  Co. 
(S.  a)  1015. 

•Where  decedent  was  killed,  while  on  a  rail- 
road track,  by  a  loaded  car  being  pushed  down 
against  him,  whether  the  failure  to  give  a 
signal  of  the  approach  of  the  car  was  the  prox- 
imate cause  of  the  accident  held  for  the  jury. — 
Wilson  y.  Virginia-Carolina  Chemical  Co.  (S. 
C.)  1019. 

•Where  a  servant  was  killed  by  being  struck 
by  a  car  pushed  down  upon  him,  whether  sudi 
an  emergency  was  created  as  to  excuse  him  for 
trying  to  escape  on  the  less  safe  side  of  the 
track  held  a  question  for  the  jury. — Wilson  v. 
Virginia-Carolina  Chemical  Co.  (S.  C.)  1019. 

113.  UablUtlea    for    Injwiea    to    thixA 


•To  knowingly  place  a  drunken  condactor 
armed  with  a  pistol  and  of  bad  habits  in  charge 
of  a  street  railway  car  held  negligence  as  a  mat- 
ter of  law.— Savannah  Electric  Co.  ▼.  Wheeler 
(Ga.)  38. 

•A  master  is  liable  for  the  willful  torts  of  his 
servant  committed  in  the  course  of  bis  employ- 
ment.—Columbus  R.  Co.  V.  Woolfolk  (Oa.)  162. 

•A  cotton  mill  held  liable  in  damages  to  one 
going  on  the  mill  property  to  entice  away  Its 
employes  and  thrown  into  a  pond  of  water, 
with  the  participation  of  its  superintendent. — 
Fields  V.  Lancaster  Cotton  Mills  (S.  G)  608. 

•Acts  of  an  agent  within  the  scope  of  his 
duties  are  those  of  the  master,  whose  liability 
therefor  is  the  same  as  if  the  master  had  been 
acting  tor  himself.— Rochester  y.  Bull  (S.  C.) 
786. 

{14.   Znt«rt«reaee  with  the   relatiom   by 
third  persons. 

On  trial  of  defendant  for  violating  Act  Aug. 
7,  1903  (Acts  1903,  p.  91),  prohibiting  the  rent- 
ing of  lands  to  a  cropper  or  employ^  of  anoth- 
er without  his  written  consent  by  specific  acts 
sat  forth  in  the  indictment,  the  judge_  did  not 
err  in  giving  the  whole  of  said  act  in  his  charge 
to  the  jury.— Perry  v.  State  (Ga.  Ai^)  60l 


MATERIALITY. 

Of  evidence  in  criminal  prosecution,  see  "Crimi- 
nal Law,"  {  & 

MEASURE  OF  DAMAGES. 

For  breach  by  seller  of.  contract  of  sale,   see 

"Sales,"  J  8- 
For  breach  of  lease,  see  "Landlord  and  Tenant. 

I  2. 
For  changing  street  grade,  see  "Monicipal  Co^ 

porations,"  {  3. 


*  Point  aaaotated.    Be*  syllabus. 
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MECHANICS'  LIENS. 

t   1.    Rlcht  to  Uoa. 

A  materialman's  lien  is  not  complete  until 
there  is  a  judgment  fixing  the  amount.— Philip 
Carey  Mfg.  Co.  v.  Viaduct  Ptace  (Cta.  App.) 
274. 

To  perfect  a  materialman's  lien,  there  must 
be  a  judgment  against  the  contractor  where  no 
privity  exists  between  tiie  materialman  and  the 
owner  of  the  real  estate.— Philip  Carey  Mfg.  Co. 
T.  Viaduct  Place  (Ga.  App.)  274. 

The  filing  of  a  suit  to  foreclose  a  material- 
man's  lien,  claim  of  which  has  been  previously 
filed  in  accordance  with  Civ.  Code  1895.  g  2804, 
does  not  of  itself  create  such  lien.— Philip  Carey 
Mfg.  Co.  V.  Viaduct  Place  (Ga.  App.)  274. 

The  liability  of  the  owner  of  property  for  ma- 
terials furnished  to  a  contractor  is  not  greater 
than  that  of  the  contractor. — Philip  Carey  Mfg. 
Co.  V.  Viaduct  Place  (Ga.  App.)  274. 

MEMORANDA. 

Required   by   statute   of   frauds,   see   "Frands, 

Statute  of,"  I  2. 
Use  of,  to  refresh  memory  of  witness,  see  "Wit- 
■  f  8. 


MENTAL  SUFFERING. 

As  element  of  damages,  see  "Damages,"  |  2. 
EHement  of  damages  for  failure  to  deliver  tele- 
gram, 8M  "Telegraphs  and  Telephones,"  S  1. 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Jndg^ 
ment,"  |  6. 

MESNE  PROFITS. 

Recovery  in  trespass,  see  "Trespass,"  (  L 

MINES  AND  MINERALS. 

Aaacasment  for  taxation  of  minerals  underlying 
land,  see  "Tuation,"  |  4. 

I  1.  Title,  eonTeyaiioes,  and  eontraota. 
'Instrument  in  form  a  deed  of  oil  and  gas 
under  land,  but  reserving  rent,  held  in  legal 
effect  a  mining  lease.— Tootlunan  v.  Courtney 
(W.  Va.)  915. 

(  X.     Operatloii  of  mlnea ,  qnazriea,  and 
wells. 

*If  two  or  more  owners  of  a  mine  unite  in 
worlcing  it,  it  creates  a  mining  partnership,  and 
the  same  is  true  of  two  or  more  holding  in- 
terests in  a  lease  of  mining  property. — Kirchner 
r.  Smith  (W.  Va.)  614. 

In  a  suit  for  contribution  by  a  partner  In  a 
mining  partnership  for  money  paid  for  the  firm, 
when  he  liaa  recovered  against  bis  co-partners 
individually,  it  is  not  error  to  retain  the  cause 
for  further  decrees  for  contribution  if  plaintiff 
should  fail  to  malce  the  several  amounts  so  re- 
covered.—Kirchner  V.  Smith  (W.  Va.)  614. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

See  '^alae  Pretenses";   "Fraud." 


MISTAKE. 

Ground  for  reformation  of  instrument,  see  "Ref- 
ormation of  Instruments,"  §  1. 

In  conveyance  of  realty,  see  "Vendor  and  Pur- 
chaser," i  1. 

Possession  of  land  by,  see  "Adverse  Possession," 
§  L,  • 

MODIFICATION. 

Of  contract,  see  "Contracts,"  i  8;  "Sales,"  |  8. 

MONEY  RECEIVED. 

*An  action  for  money  had  and  received  lies 
to  recover  money  in  the  hands  of  the  defendant 
who  in  good  conscience  has  no  rigtit  to  it. — A 
G.  Rhodes  &  Son  Furniture  Co.  v.  Jenkins  (Ga. 
App.)  897. 

*If  one  wrongfully  obtains  the  money  of  an- 
other, the  latter  may  waive  his  damages  and 
sue  for  money  had  and  received.— A.  G.  Rhodes 
&  Son  Furniture  Co.  v.  Jenkins  (Ga.  App.)  897. 

MONOPOLIES. 

Grants  of  privileges  or  immunities,  see  "Oon- 
stitutional  Law,"  (  4. 

I  1.    Trasts  and  other  eomUxatlona  la 
restraint  of  trade. 

A  railway  company  does  not  violate  any  pub- 
lic duty  or  deiirive  any  citizen  of  any  lawful 
right  by  granting  to  a  single  corporation  or 
individual  the  exclusive  right  of  entering  its 
trains  to  solicit  the  transportation  of  passengers 
and  baggage.,  or  by  renting  to  such  corporation 
or  individual  a  portion  of  its  baggage  room  and 
conceding  to  It  or  him  the  privileges  necessarily 
incident  to  the  occupancy  and  the  nse  thereof, 
provided  it  does  not  interfere  with  the  exercise 
by  any  other  person  of  any  right  which  he  may 
lawfully  demand  of  the  company  as  a  common 
carrier.— Hart  v.  Atlanta  Terminal  Co.  (Ga.) 
462. 

MORTALITY  TABLES. 

Admissibility  in  actions  for  death,  see  "Death," 

i  1. 

MORTGAGES. 

Best  and  secondary  evidence,  see  "Evidence," 

§  4. 
Effect  of  subsequent  proceedings  in  bankruptcy 

on  foreclosure  proceedings,  see  "Bankruptcy," 

Si- 
Effect  of  usury  In  debt  secured  by,  see  "Usu- 
ry," I  1. 
Judgment  against  one  or  more  co-parties  in  suit 

to  foreclose,  see  "Judgment,"  §  2. 
Of  personal  property,  see  "Chattel  Mortgages." 
Parol  or  extrinsic  evidence,  see  "Evidence,"  8  9. 
Subrogation  to  rights  of  mortgagee,  see  "Subro- 
gation." 
Sufficiency  of  instructions  in  suit  to  foreclose, 
see  "Trial,"  (  7. 

}   1.    Beqnlaltes  and  validity. 

•A  description  of  mortgaged  property  as  100 
acres  in  the  southeast  corner"  of  a  lot  of  land 
containing  490  acres,  and  in  the  form  of  a 
square,  is  a  sufiBcient  description.— Payton  v. 
McPhaul  (Ga.)  50. 

*A  deed  absolute  in  form  may  be  shown  by 
parol  to  have  been  intended  as  security  only.— 
Askew  v.  Thompson  (Ga.)  864. 

'Whether  a  conveyance  of  land  with  an 
agreement  to  reconvey  on  payment  of  a  debt 


*P«int  annotated.    See  ayllabna. 
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constituted  a.  mortgage  or  a  conditional  sale  de- 
pends largely  on  whether  the  debt  continued  or 
was  discharged  by  the  conveyance. — Francis  y. 
Francis  (S.  O.)  804. 

*A  deed  and  agreement  to  reconvey  held  to 
warrant  an  inference  that  the  instruments  con- 
stituted the  mortgage,  and  not  a  conditional 
sale,  as  between  the  original  parties,  from  the 
date  of  execution.— Francis  v.  Francis  (S.  C.) 
804. 

I   2.    Conctmotion  mnd  operation. 

*Parol  evidence  held  competent  to  show  that  a 
deed  was  given  to  secure  an  existing  indebted- 
ness to  the  amount  expressed  and  also  to  se- 
cure future  advances. — Hester  v.  Qairdner  (6a.) 
165. 

*A  deed  to  secure  a  particular  debt  cannot  be 
extended  by  subsequent  parol  agreement  to  se- 
cure other  debts.— Hester  v.  Gairdner  (Ga.) 
1(55. 

•A  deed  with  a  contract  to  reconvey  on  pay- 
ment of  a  debt  Md  an  instrument  required  to 
be  recorded  by  Civ.  Code  1902,  |  2456.  and, 
having  been  recorded,  charged  subsequent  pur- 
chasers with  notice  of  the  rights  of  the  grantor 
and  his  heirs  to  redeem. — Francis  t.  Francis 
(S.  O.)  804. 

S    3.    Asilgnment    of   mortgage    or    debt. 

Where  a  party  has  two  separate  securities  for 
his  debt,  he  may,  in  the  absence  of  a  demand 
to  apply  one  to  the  debt,  realize  first  on  which- 
ever one  he  prefers.— Smith  v.  Godwin  (N.  O.) 
1089. 

Under  Revisal  1905,  §§  2214,  2215,  the  indor^ 
see  of  a  note  secured  by  a  note  and  mortgage  on 
land  conveyed  to  the  indorser  and  by  him  con- 
veyed to  one  of  the  defendants  held  to  have  a 
lien  on  the  balance  of  the  purchase  price  of 
the  land  due  from  the  defendant  pnrdiaser. — 
Smith  v.  Godwin  (N.  O.)  1089. 

{  4.    Foreoloanre   by   exerels*   of   ponrer 
of  sole. 

•A  sale  of  mortgaged  premises  at  the  court- 
house door  in  the  town  to  which  the  county  site 
was  removed,  after  the  execution  of  a  mortgage, 
was  valid,  the  mortgage  authorizing  a  sale  at 
the  courthouse  door  in  the  town  which  was, 
when  the  mortgage  was  made,  the  county  site. 
— Payton  v.  McPhaul  (Ga.)  50. 

*A  purchaser  at  an  execution  sale  of  premi- 
ses, after  the  sale  of  the  premises  under  a  mort- 
gage, such '  execution  being  based  on  a  judgment 
Tendered  after  the  record  of  the  mortgage,  can- 
not impeach  the  purchase  by  the  mortgagee  at 
Us  own  sale.— Payton  v.  McPhaul  (Ga.)  50. 

*Purchase  by  mortgagee  at  his  own  sale  is  not 
void,  but  voidable  only  at  the  instance  of  the 
mortgagor.- Payton  v.  McPhaul   (Ga.)  50. 

*A  deed  by  a  mortgagee  in  his  own  name,  but 
purporting  to  be  in  execution  of  the  power  of 
sale  in  the  mortgage,  is  a  good  execution  of  the 
power.— Payton  v.  McPhaul  (Ga.)  50. 

I    5.    Redemptloii. 

Where  mortgagees  took  possession  after  the 
repeal  of  the  proviso  of  the  act  of  1791  by  the 
act  of  December  18,  1879  (17  Stat,  at  Large, 
p.  19).  the  fact  that  the  mortgage  was  execut- 
ed before  the  repeal  did  not  prevent  the  right, 
if  any,  of  the  mortgagor's  heirs  to  redeem. — 
Francis  v.  Francis  (S.  C.)  804. 

MOTIONS. 

Relating  to  pleadings,  see  "Pleading,"  ^  6. 
Review  of  discretionary  rulings  on,  see  ".\ppeal 

and  Error,"  §  15. 
Scope  and  extent  of  review  of  rulings  on,  see 

"Appeal  and  Error,"  g  11. 


For  particular  purpotet  or  relief. 
Arrest  of  judgment   in   criminal   prosecutions. 

see  "Criminal  Law,"  |  26. 
Change  of  venue  in  civil  actions,  see  "Venue," 

*  2- 

Continuance  in  civil  actions,  see  "Continuance. 

Continuance  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  16. 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
§4. 

Discharge  from  arrest,  see  "Arrest,"  S  1- 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  8. 

Dismissal  or  nonsuit  on  trial,  see  "Trial."  {  4. 

Dissolution  of  attachment,  see  "Attachment," 
M- 

New  trial  in  civil  actions,  see  "New  Trial,"  K 
1.  2. 

New  trial  in  criminal  prosecutions,  see  "Orimi- 
nal  Law,"  (  26. 

Opening  or  setting  aside  default  judgment,  see 
"Judgment,"  §S  1,  4. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  i  8. 

Quashing  or  vacating  execution,  see  "Execu- 
tion," g  2.  ^. 

Re-instatement  of  action  dismissed,  see  Dis- 
missal and  Nonsuit,"  I  1. 

Setting  aside  order  for  sale  of  land  by  adminis; 
trator,   see  "Executors  and   Administrators, 
§  6. 

Striking  out  evidence,  see  "Trial,"  (  2. 

A  defect  apparent  on  the  face  of  the  plead- 
ings may  be  taken  advantage  of  by  oral  motion, 
under  Civ.  Code  1895,  i  5046.— Livingstoo  & 
Stewart  v.  King  (Ga.  App.)  395. 

MULTIFARIOUSNESS. 

In  pleading,  see  "Equity,"  I  1.      , 
Joinder  of  separate  causes  of  action,  see  "Ac- 
tion," i  2. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Dis- 
tricts," i  1. 

Acceptance  of  dedication,  see  "Dedication,"  |  1. 

(Construction  of  instructions  in  action  for  dam- 
ages caused  by  changing  street  grade,  see 
"Trial,"  8  10. 

Exercise  of  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  J  2.  „  ,  , 

Judges  of  municipal  court,  see  "Judges.     §  1. 

Laws  amending  municipal  charter  as  denying 
due  process  of  law,  see  "ConstitutioiMil  Law, 
i  6. 

Laws  amending  municipal  charter  as  denying 
equal  protection  of  law,  see  "Constitutional 
I^w  "  g  15. 

Municipal  courts,  see  "Courts,"  g  3. 

Ordinances    imposing    license    taxes,    see      L<l- 

C6QS6S  "   8  It 

Ordinances  relating  to  intoxicating  llqoots.  see 

"Intoxicating  Liquors."  j   „  ,  ^ 

Regulation  of  railroads,  see   'Railroads,     g  5. 
Subjects  and  titles  of  statutes,  see     Statutes, 

Taxation  of  municipal  bonds,  see  "Taxation."  i 
3. 

g  1.    Creation,  alteration,  oxUtenee,  and 
dlssolntlon. 

Where  the  General  Assembly  provides  for  an 
election  on  the  question  of  annexation  of  one 
city  to  another,  and  no  provision  is  made  for 
judicial  interference,  all  questions  must  be  de- 
termined by  the  tribunal  constituted  by  the 
law.— Ivey  v.  City  of  Rome  (Ga.)  852. 


*Polat  aaaotated.    Sea  syllabiiB. 
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{   2.    OoTemmemtal    powers    and    fano- 
tloiu  la  Kwie'al. 

^Municipality  defined.— Penick  v.  Foster  (6a.) 
773. 

I   3.    PnbU«  ImproTementa. 

That  a  change  in  the  grade  of  a  street  is 
made  in  conformity  to  an  ordinacce  of  a  city 
does  not  prevent  an  abotting  property  owner 
from  recovering  consequential  damages.— City 
of  Macon  v.  Daley  (Ga.  App.)  540. 

The  measure  of  damages  to  abutting  property 
caused  by  raising  the  grade  of  a  street  is  the 
difference  l)etween  the  marlcet  value  before  and 
after  the  change.— City  of  Macon  v.  Daley  (Qa. 
App.)  540. 

i   4^    Polloe  power  and  rernlatlons. 

A  city  whose  charter  contains  a  general  wel- 
fare clause  may  legally  pass  an  ordinance  pro- 
hibiting the  possession  of  liquors  for  illegal 
Mle.— Sawyer  v.  City  of  Blaltely  (Ga.  App.) 
399. 

I   5.     Use  and  regnlatlon  of  pnbllo  pla- 
oea,    property,    and    works. 

Ijand  dedicated  to  a  town  as  a  common  being 
situated  therein,  the  town  is  a  proper  party 
plaintiff  to  equitable  proceedings  to  prevent  in- 
terference therewith.— Gordon  County  v.  Town 
of  Calhoun  (Ga.)  360. 

Provision  in  a  city  charter  held  to  authorize 
a  slight  deflection  of  a  street  near  one  of  its 
termini.— Athens  Terminal  Co.  v.  Athens  Foun- 
dry &  Machine  Worlcs  (Ga.)  891 ;  Athens  Foun- 
dry &  Machine  Works  v.  Athens  Terminal  Co., 
Id. 

Civ.  Code  1895,  S  2167,  par.  5,  confers  on  a 
railroad  company  incorporated  under  the  gener- 
al railroad  law  power  to  construct  its  traclc  in 
the  streets  of  a  city  with  the  written  consent 
of  the  municipal  authorities. — Athens  Terminal 
Co.  V.  Athens  Foundry  tc  Machine  Works  (Ga.) 
891;  Athens  Foundry  &  Machine  Works  v. 
Athens  Terminal  Co.,  Id. 

♦There  is  nothing  in  the  charter  of  the  city 
of  Atlanta  giving  legislative  sanction  to  the 
laying  of  a  railroad  track  in  the  streets.- Athens 
Terminal  Co.  v.  Athens  Foundry  &  Machine 
Works  (Ga.)  881;  Athens  Foundry  &  Machine 
Works  V.  Athens  Terminal  Co.,  Id. 

•A  commercial  steam  railroad  cannot  lay  a 
railroad  track  along  the  streets  of  a  city  with- 
out the  sanction  of  the  General  Assembly,  given 
either  in  the  charter  of  the  city  or  of  the  rail- 
road company.— Athens  Terminal  Co.  v.  Athens 
Foundry  &  Machine  Works  (Ga.)  S)l;  Athens 
Foundry  &  Machine  Works  v.  Athens  Terminal 
Co.,  Id. 

S   6.    Torts. 

•There  is  no  law  that  where  a  defect  exists 
in  a  highway,  and  is  known  to  one  who  elects 
to  use  it,  that  such  election  is  as  a  matter  of 
law  contributory  negligence.— Harrell  v.  City 
of  Macon  (Ga.  App.)  124. 

•Where  a  ditch  has  been  left  open  for  sev- 
eral months  in  a  public  alley  used  as  a  thor- 
oughfare, it  is  not  contributory  negligence  per 
se  for  a  person  living  near  the  alley  to  walk 
on  it  at  night,  instead  of  taking  another  way. — 
Harrell  v.  City  of  Macon  (Ga.  App.)  124. 

•It  is  for  the  jury  to  determine  whether  an 
attempt  to  walk  on  an  alley  at  night  was  so 
negligent  that  plaintiff,  with  knowledge  of  a 
defect,  could  not,  as  a  reasonably  prudent  i»er- 
son,  have  elected  to  use  it.— Harrell  v.  City  of 
Macon  (Ga.  App.)  124. 

In  an  action  for  injuries  to  a  pedestrian  by 
buildin^r  material  improperly  placed  in  a  street, 
a  verdict  for  plaintiff  is  held  sustained  by  the 
evidence.— Benael  Const  Co.  v.  Homer  (Ga. 
App.)  489. 


•A  violation  of  a  reasonable  ordinance  limit- 
ing the  amount  of  space  in  the  street  to  be  oc- 
cupied by  building  material  is,  as  against  a 
pedestrian  injured  ther^y,  per  se  wrongful 
and  negligent— Bensel  Const.  Co.  v.  Homer 
(Ga.  App.)  489. 

Where  a  pedestrian  enters  on  a  portion  of 
highway  devoted  primarily  to  vehicles,  the  sur- 
roundings may  require  greater  care,  but  the 
question  of  his  negligence  is  for  the  jury. — 
Bensel  Const.  Co.  v.  Homer  (Ga.  App.)  489. 

•Cities  are  required  to  use  ordinary  care 
to  keep  their  streets  and  sidewalks  in  safe  con- 
dition for  travel  by  day  and  night— City  of 
Americus  v.  Johnson  (Ga.  App.)  518. 

•A  traveler  using  a  street  or  sidewalk  is 
required  to  ose  ordinary  care  to  avoid  being  in- 
jured by  any  defect  therein.— City  of  Americus 
V.  .Tobnson  (Ga.  App.)  518. 

*A  grant  of  a  permit  by  a  municipality  to  a 
contractor  to  open  a  ditch  across  a  street  is 
notice  to  the  municipality  that  the  work  is  in 

Srogress.- Kinsey  v.   City  of  Kinston  (N.   0.) 
1^. 

•That  a  contractor  opening  a  street  in  order 
to  establish  connection  with  the  city  sewer  may 
be  lialile  for  negligence  will  not  relieve  the  mu- 
nicipality, if  it  was  in  law  fixed  with  kncwledge 
of  bis  negligence. — Kinsey  v.  City  of  Kinston 
(N.  C.)  912. 

The  positive  duty  of  a  municipality  to  keep 
the  public  streets  in  a  reasonably  safe  condition 
is  applicable,  though  an  excavation  is  made 
across  a  street  by  a  contractor  who  is  doing  the 
work  for  a  citizen  to  establish  connection  with 
the  city  sewer.— Kinsey  v.  City  of  Kinston  (N. 
C.)  912. 

The  question  of  knowledge  by  a  municipality 
of  defects  in  public  streets  is  usually  one  for  the 
jury.— Kinsey  v.  City  of  Kinston  (N.  0.)  912. 

•Mere  knowledge  of  defect  in  street  held  not 
to  raise  inference  of  contributory  negligence  or 
assumption  of  risk  on  the  part  of  pedestrian 
using  the  same. — Kennedy  v.  City  of  Greenville 
(S.  O.)  989. 

i   7.    nsoal    nuinagement,    pnbllo    debt, 
seonrltlea,  and  taxation. 

•A  municipal  corporation  may  liorrow  money 
for  such  purposes  as  may  be  authorized  by  the 
Constitution  and  laws,  when  the  power  to  bor- 
row is  delegated  in  the  charter. — Penick  v.  Fos- 
ter (Ga.)  773. 

{   8.    Actions. 

*A  suit  not  brought  in  the  corporate  name  of 
the  town,  and  not  being  in  the  name  of  a  nat- 
ural person,  a  corporation,  or  a  partnership, 
was  a  mere  nullity.— Town  of  East  Rome  t. 
City  of  Rome  (Ga.)  854. 

Where  the  General  Assembly  by  an  act  In- 
corporating a  town  declares  that  its  corporate 
name  shall  be  "the  mayor  and  council  of  the 
town  of  East  Rome,"  such  a  town  can  sue  and 
be  sued  only  in  the  name  referred  to. — Town  of 
East  Rome  v.  City  of  Rome  (Ga.)  854. 

•A  municipal  corporation  can  be  sued  only  in 
the  corporate  name  set  forth  in  the  charter. — 
Town  of  East  Rome  v.  City  of  Rome  (Oa.)  854. 


MURDER. 


See  "Homicide,"  {  1. 


MUTUAL  AID  SOCIETIES. 


See  "Beneficial  Aasociationa." 


*P0iat  Muotated.    H—  ayllabna. 
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MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  t  JO. 

NAVIGABLE  WATERS. 

See  "WateiB  and  Water  Courses" ;  "Wharves." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  {  1. 
Ldability  of  master  for  negligence  of  servant, 
see  "Master  and  Servant/'  {  13. 

By  particular  eUutet  of  per»on$. 

See  "Carriers"  {§  8-6,  10;  "Municipal  Cor- 
porations," I  6;    "Railroads,"  iS  4-11. 

Bailee,  see  "Bailm^it." 

Employers,  see  "Master  and  Servant,"  {{  3-12. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  |  1. 

Condition  or  ute  of  partieular  tpecie*  of  prop- 
erty, icorkt,  machinety,  or  other  «n*(m- 
mentdlitiee. 
See  "Railroads,"  ({  4-11. 
Vessels,  see  "Collision,"  {  2. 

Contributory  negligence. 

Of  owner  of  animals  killed  by  operation  of 
railroad,  see  "Railroads,"  {  10. 

Of  passenger,  see  •'Carriers,"  {  11. 

Of  person  injured  by  defuct  in  street,  see  "Mu- 
nicipal Corporations,"  §  6. 

Of  person  killed  oi'  injured  by  operation  of  rail- 
road, see  "Railroads,"  H  8,  9. 

Of  servant,  see  "Master  aud  Servant,"  ${  9,  11. 

{   1.    Aets     or     omissions      eonstitatiiig 
negUcenoe. 

The  words  'Ordinary  care"  embody  the  same 
degree  of  diligence  as  the  words  "ordinary  and 
reasonable  care  and  diligence,"  used  in  Civ. 
Code  1890,  ;  2321,  and  have  substantially  the 
same  significance.— Goodwyn  T.  Central  of  Geor- 
gia By.  Co.  (Ga.  App.)  688. 

*A  landowner  owes  to  a  trespasser  only  the 
dnty  to  a  licensee  to  use  due  care  to  prevent 
injury  to  him  after  his  presence  is  or  should 
have  been  known,  and  to  an  invitee  the  duty  to 
keep  the  premises  and  its  approachet!  in  a  safe 
condition.— Mandeville  Mills  v.  Dale  (Ga.  App.) 
1060. 

'Defendant  held  liable  for  drowning  of  in- 
fant in  an  unguarded  reservoir  in  an  open  field 
near  public  highways  and  residences. — Franks 
T.  Southern  Cotton  Oil  Co.  (S.  C.)  960. 

I  8.    Prozlmate  canae  of  InJiUT. 

•Negligence,  to  be  the  basis  of  recovery, 
must  be  the  proximate  cause  of  the  injury. — 
Vinson  v.  Willingham  Cotton  Mills  (Ga.  App.) 
413;    Willingham  Cotton  Mills  v.   Vinson,   id. 

*Where  both  parties  are  negligent,  the  liabil- 
ity is  placed  on  the  one  whose  negligence  was 
the  proximate  cause  of  the  injury. — Smith  v. 
Norfolk  &  S.  R.  Co.  (N.  C.)  799. 

•Where  an  injury  is  the  result  of  a  sequence 
of  negligent  acts,  and  the  original  wrong  be- 
comes injurious  only  in  consequence  of  the  in- 
tervention of  some  distinct  wrongful  act,  the 
Injury  is  imputed  to  the  lust  wrong  as  the  prox- 
imate cause.— Smith  v.  Norfolk  &  S.  R.  Co.  (N. 
C.)  799. 

g  3.    Coatrlbvtory  negllgeaoe. 

•Duty  to  exercise  ordinary  care  to  avoid  an- 
other's negligence  does  not  arise  until  the  dan- 
ger is  impending  or  an  ordinarily  prudent  man 
would  have  reason  to  apprehend  its  existence.— 
Western  &  A.  R.  Co.  v.  York  (Ga.)  183. 


$■  4.    AetioB*. 

•Diligence  of  the  person  injured,  and  neg- 
ligence of  the  person  injuring  him,  are  ques- 
tions for  the  jury.— Western  &  A.  &  Co.  ▼. 
York  (Ga.)  183. 

•General  allegations  that  j)laintiff  was  injuted 
at  a  crossing  by  the  negligence  of  a  railroad 
company,  unless  accompanied  by  allegations  of 
fact  showing  negligence,  are  subject  to  special 
demurrer.- Barns  v.  Southern  By.  Co.  (Ga.) 
873. 

•Questions  of  diligence  and  of  n^ligence  are 
for  the  jury.— Southern  Cottoa-Oil  Co.  v.  Glad- 
man  (Ga.  App.)  249. 

•An  instruction  defining  ordinary  care,  which 
makes  the  jurors  the  standard  of  what  is  a  pru- 
dent person,  is  erroneous. — City  of  Americus  v. 
Johnson  (Ga.  App.)  518. 

An  instruction  defining  ordinary  care  held 
not  to  materially  change '  the  definition  as  set 
forth  in  Civ.  Code  1895,  i  2321.— Goodwyn  r. 
Central  of  Georgia  Ry.  Co.  (Ga.  App.)  688. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

State  bonds,  see  "States,"  t  1. 

NEGROES. 

Marriage  between,  see  "Marriage." 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  in  criminal  prosecutions, 
see  "Oiminal  Law,"  <  26. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  Law," 

I  28. 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  §  3. 
Opening  or  vacating  judgment,  see  "Judgment," 

i  ^ 

Remand  by  appellate  court  for  new  trial,  see 

"Appeal  an*  Error,"  8  19. 
Review  of  discretionary  rulings  on  motion  for, 

see   "Appeal   and    Error,"  {  15;     "Criminal 

Law,"  S  35. 
Review  of  rulings  on   motion  for  in  criminal 

prosecution  as  dependent  on  record  on  appeal 

or  error,  see  "Criminal  Law,"  g  30. 
Scope  and  extent  of  review  of  rulings  on  motion 

for,  see  "Appeal  and  Error,"  i  11 ;   "Criminal 

Law,"  i  32. 
Serving  by  rejected  juror  as  ground  for  new 

trial,  see  "Jury,"  8  3. 

{    1.    Oronnds. 

•Where  the  evidence  supports  the  verdict, 
there  is  no  error  in  overruling  the  motion  for 
a  new  trial,  on  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence. — Fender  v. 
Valdosta  Lumber  Co.  (Ga.)  163. 

Where  a  material  issne  was  whether  a  certain 
alleged  marriage  was  lawful,  the  improper  ad- 
mission of  a  marriage  license  was  gronnd  for 
new   trial.— Smallwood  v.  Kimball  (Ga.)  640. 

•The  only  grounds  for  a  motion  for  new  trial 
being  that  the  verdict  was  contrary  to  the  law 
and  the  evidence,  lield  not  error  to  refuse  a 
new  trial.— Giddens  v.  Giddens  (Ga.)  708. 

•Where  the  court  expresses  an  opinion  on  a 
material  question  as  to  which  the  evidence  is 
conflicting,  it  is  cause  for  a  new  trial. — Holta- 
eodortf  v.  De  Renne  (Oa.)  710. 
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'Where  the  evidence  is  conflicting,  there  waa 
no  abuse  of  discretion  in  tfranting  a  new  triaL 
—Jordan  v.  D00I7  (Qa.)  879. 

Exception  to  the  allowance  of  an  amendment 
to  a  petition  is  not  ground  for  a  new  trial.— 
Gillia  T.  Powell  (Oa.)  1061. 

'Exception  to  a  judgment  overruling  a  demur- 
rer to  a  i>etition  or  to  a  motion  to  dismiss  be- 
cause the  petition  is  insufficient  is  not  a  ground 
for  a  new  trial.— Gillis  v.  Powell  (Ga.)  1061.- 

Where  two  verdicts  are  rendered  in  favor  of 
the  same  party  on  the  same  issues  of  fact  and 
two  new  trials  have  been  granted,  if  the  evi- 
dence on  the  second  trial,  though  conflicting, 
supports  the  second  verdict,  it  should  not  be 
set  aside.— Scribner'a  Sons  v.  Mutual  Bldg.  Co. 
(Ga.  App.)  240. 

'Failure  to  remove  from  a  panel  jurors  dis- 
qualified because  in  the  employment  of  on'>  of 
the  parties,  and  to  fill  the  panel  as  provided  by 
Act  1878,  p.  145,  is  ground  for  new  trial. — 
Atlantic  Coast  Line  R.  Co.  v.  Bunn  (Ga.  App.) 
538. 

An  intimation  of  opinion  by  a  trial  Judge  that 
an  issuable  fact  has  been  proved  requires  a  new 
trial. — Central  of  Georgia  Ry.  (3o.  v.  Augusta 
Brokerage  Co.  (Ga.  App.)  904. 

*A  minor  error  ib  the  charge  will  not  require 
the  panting  of  a  new  trial  in  a  case  where  the 
verdict  rendered  is  demanded  by  the  evidence. — 
American  Surety  Co.  v.  Wood  (Ga.  App.)  1116. 

*If  the  verdict  is  for  excessive  damages,  the 
court  can  set  it  aside. — Boney  v.  Atlantic  s  N. 
C.  R.  Co.  (N.  C.)  1082. 

{    2.    Prooeedlmgs  to  proonre  new  trial. 

•Unless  there  is  an  order  of  the  court  re- 
lievinp  the  movnnt  in  a  motion  for  a  new  trial 
from  filing  a  brief  of  evidence  under  Civ.  (!!ode 
18U5,  §  5484,  whenever  the  time  for  such  filing 
has  expired,  the  motion  may  l>e  dismissed. — 
Pinnebad  ▼.  Pinnebad  (Oa.)  879. 

An  order  on  a  motion  for  new  trial  to  make 
the  motion  returnable  at  the  next  term,  but 
that  the  hearing  of  the  same  mi^ht  be  acceler- 
ated under  the  provisions  thereof,  was  valid. — 
Eady  v.  Atlantic  Coast  Line  R.  Co.  (Ga.)  895. 

Wliere  a  motion  for  new  trial  is  duly  filed 
during  the  term,  and  the  judge  continues  the 
motion,  providing  that  the  movant  should  have 
until  the  hearing  to  prepare  and  present  the 
brief  of  evidence,  the  court  had  jurisdiction  at 
the  next  term  to  approve  the  brief  and  decide 
the  motion  on  the  merits.— Eady  v.  Atlantic 
Coast  Line  R.  Co.  (Ga.)  895. 

*Any  motion  to  set  aside  a  verdict  based  on 
matters  not  on  the  face  of  the  record  is  gov- 
erned by  the  law  relating  to  motions  for  new 
trial.— Georgia  Ry.  &  Electric  Co.  v.  Hamer 
(Ga.  App.)  64. 

The  brief  of  the  evidence  is  an  indispensaUe 

requisite  to  a  valid  motion  for  a  new  trial. — 
Georgia  Ry.  &  Electric  Co.  v.  Hamer  (Ga.  App.) 
54. 

The  requirement  of  Civ.  CJode  1895,  {  6488, 
that  the  orief  of  evidence  required  on  motion 
for  a  new  trial  shall  be  condensed  and  contain 
only  material  portions  of  the  oral  and  docu- 
mentary evidence,  has  never  been  modified. — 
C.  S.  Hirach  &  Co.  v.  Dozier  Lumber  Co.  ((3a. 
App.)  786. 

Under  the  express  provisions  of  Civ.  Code 
1805,  i  5488,  immaterial  questions  and  answers 
must  not  be  included  in  the  brief  of  evidence  on 
motion  for  new  trial. — C.  S.  Hirsch  &  Co.  v. 
Dozier  Lumber  C!o.  (<jla.  App.)  786. 


NEXT  OF  KIN. 

Sm  "Descent  and  DiBtribtttlon." 

NONRESIDENCE. 

E}ffect   on   limitation,   see   "Limitation  of  Ac- 
Uons,"  8  2. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Noninit" 
On  trial,  see  "Trial,"  |  4. 

NOTARIES. 

Taking  of  depoaition  by,  see  "Depositions." 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

A$  affecting  particular  cla»«e$  of  perton$. 
Purchaser  of  note,  see  "Bills  and  Notes,"  {  4. 

^«  affecting  particular  righti,  duties,  and  liaUli- 

tie*. 

Right  of  redemption  as  affecting  subrogation 

to  rights  of  mortgagee,  see  "Subrogation." 

Of  particular  fact*,  act*,  or  proceeding*  not 
judicial. 

See  "Adverse  Possession,"  |  1. 

Intention    to    abandon    side-trac^,    see    "Rail- 
roads," i  4. 

Loss  insured  against,  see  "Insurance,"  t  7. 

Nonpayment   or   protest   of    bill   or   note,    see 
"mia  and  Notes,"  |  5. 

Of  particular  judioial  proceeding*. 
Appeal,  see  "Appeal  and  Error,"  |  5. 
Condemnation   proceedings,   see   "Elminent  Do- 
main," i  3. 

OATH. 

Of  Jury  commissioners,  see  "Grand  Jury." 

OBJECTIONS. 

Necessity  for  purpose  of  review,  see  "Criminal 

Law,"  «  2a 
To  pleading,  see  "Pleading,"  <  7. 

OBLIGATION  OF  CONTRACT. 

Laws    impairing,    aee    "Constitutional    Law," 
(8. 

OBSTRUCTIONS. 

Of  easements,  see  "Easements,"  H  1,  2. 

OFFER. 

Proposals  for  contract,  see  "CJontracta,"  |  1. 


OFFICERS. 


"Ar- 


Authority  to  arrest  without  warrant,  see 
rest,"  1  2. 

Injunctions  affecting,  see  "Injunction,"  i  2. 

Mandamus,  see  "Mandamus,"  g  2. 

Misconduct  of  as  ground  for  new  trial  in  crim- 
inal prosecution,  see  "Criminal  Law,"  |  26. 
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Particular  ela«»e»  of  ogieert. 

See  "Clerks  of  Coiirto" ;  "Coroners" ;  "Jndgea" ; 
"Justices  of  the  Peace" ;  "Receivers" ;  "Sher- 
iffs and   Constables." 

CoriMrate   officers,  see  "Corporations,"   g  3. 

County  officers,  see  "Counties,"  |  2- 

Poor-law  officers,  sec  "Paupers,    S 

State  officers,  see  "States,"  {  2. 

Tai  officers,  see  "Taxation,"  {  5. 


1. 


i   1. 


qnalifloatlon,      and 


Appolstmont, 
temnre. 

*A  public  officer  is  one  whose  duties  iavolve 
the  exercise  of  some  portion  of  the  sovereign 

Sower  in  the  performance  of  which  the  public 
I  interested,  while  an  employ^  merely  performs 
duties  required  of  him  under  a  oontnct. — San- 
ders V.  Belue  (S.  C.)  7G2. 

'  Where  the  term  of  an  appointive  office  is 
not  fixed  by  law,  an  appointee  may  be  removed 
at  the  pleasure  of  the  appointing  power,  not- 
witlistanding  Const  art  3,  I  27.— Sanders  t. 
Belue  (S.  C.)  762. 

Where  an  appointive  officer  is  removable  at 
the  pleasure  of  the  appointing  power,  the  ap- 
pointment of  another  person  operates  as  a  re- 
moval of  the  incumbent  from  the  time  he  re- 
ceived notice  of  the  appointment. — Sanders  v, 
Belue  (S.  C.)  762. 


OILS. 

see  "Mi 

OPENING. 


Lease  of  oil  lands,  see  "Mines  and  Minerala," 
i  1. 


Judgment,  see  "Judgment,"  K  1,  ^ 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence."  |  10. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  12. 

OPINIONS. 

Of  courts,  see  "Courts,"  {  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  i  2. 

ORDERS. 

Of  court  for  sale  of  land  by  administrator, 
see  "Executors  and  Administrators,"  {  6. 

Of  court  on  motion  for  new  trial,  see  "New 
Trial,"  |  2. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' g§  3,  4,  6. 

Prosecution  for  disorderly  conduct  under,  see 
"Disorderly  Conduct." 

OVERCHARGE. 

By  carrier,  see  "Carriers,"  {  7. 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward";    "Infants." 
Habeas     corpus    for     custody     of     child,     see 
"Habeas  Corpus,"  {  1. 


Persons  concluded  by  Jndcment  la  action  against 

parent,  see  "Judgment,"  {  7. 
Validity  of  deed  to  child,  see  "Deeds,"  $  4. 

A  father  cannot  maintain  a  suit  for  wrong 
to  his  minor  child,  unless  he  hss  incurrpd  a  di- 
rect pecuniary  injury.— Sorrells  r.  Matthews 
(Ga.)  819. 

An  action  will  not  lie  in  favor  of  the  father 
of  a  pupil  expelled  from  a  public  school  against 
the  teacher,  when  he  has  thereby  snffered  no 
direct  pecuniary  loss. — Sorrells  v.  Matthews 
(Ua.)  819. 

The  issue  as  to  whether  the  abandonment  of 
a  child  is  willful  is  not  shown  by  the  conduct 
or  sayings  of  the  reputed  father  as  to  its  pa- 
ternity, unless  it  is  shown  that  he  is  not  the 
father.— Jackson  r.  State  (Ga.  App.)  272. 

*  A  father  who  within  the  state  willfully  aban- 
dons his  child  before  it  is  bom,  and  persists  in 
the  abandonment  afterward,  is  guilty  of  a  mis- 
demeanor.—Jackson  V.  State  (Ga.  App.)  272. 

PARKS. 

See  "Municipal  Corporations,"  |  S, 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence"  |  9. 
In  criminal  prosecutions,  see     Criminal  Law," 
111. 

PARTIES. 

Consent  of,  as  to  jurisdiction  of  coart,  see 
"Courts,"  §  1. 

In  aotiont  by  or  againtt  particular  ckutet  of 
pertont. 
See  "Husband  and  Wife,"  S  8. 

In  particular  aetion$  or  proeeedinfft. 
Criminal    prosecutions,    see    "Criminal    Iaw." 

§  2. 
On  guardian's  bond,  see  "Qoardian  and  Ward," 

On  insurance  j>olIcy,  see  "Insurance,"  {  9. 

To  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  I  8. 

To  set  aside  order  for  sale  of  land  by  adminis- 
trator, see   "Executors  and  Administrators," 

te. 

Judoment  and  relief  m  to  parti»$,  and  partieg 
affected  by  judgmentt  or  proceedinge  thareon. 

See  "Judgment,"  t  2. 

Persons  concluded  by  judgment,  see  "Jndg^ 
ment,"  {  7. 

Review  a*  to  ^artiet,  and  partie*  to  prooaedingt 

in  appellate  court*. 
On  appeal  or  writ  of  error,  see  "Ameal   and 

Error,"  {  4. 
Parties  entitled  to  allege   error,    see   "Appeal 

and  Error,"  «  IS;  "Ciuninal  Law,"  $  33. 

I'o  conveyance*,  contract*,  or  other  transactions. 
See    "Contracto,"   {    1;     "Fraudulent   Convey- 
ances," S  2 ;    ''Mortgages,"  S  2. 

{   1.   Defendants. 

In  an  action  for  an  accounting  and  that  a 
dpbt  and  lien  be  decreed  satisfied  and  that  the 
RheriS's  deeds  be  canceled  as  clouds  on  plaintiffs' 
title,  certain  .parties  Aeld  to  be  necessary  par- 
ties, and  the  sheriCt  held  not  to  be  a  necessary 
party.— Ashley  v.  Cook  (Ga.)  640. 

§  S.    Mew  parties  and  ohange  of  pajrtlea. 

*A  plaintiff  may  amend  his  petition  bj  sub- 
stituting the  name  of  another  person  suing  ivs 
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his  use.— Atlantic  Coast  Line  R.  Oo.  T.  Hart 
Lumber  Go.  (Ga.  App.)  316. 

I    3.    Defect*,     obieotlons,     and     anead- 
ment. 

Certain  facts  Keli  an  adjudiration  that  there 
vtm  an  action  i>eiidinK  with  sufficient  parties  to 
authorize  an  amendment  for  the  purpose  of 
adding  a  proper  party.— Grand  Lodge  Knights 
of  Pythias  of  Georgia  t.  Oreswell  (Ga.)  163. 

*Under  the  facts,  held,  that  defendants  should 
hare  been  enjoined  until  all  the  questions  of 
law  and  fact  could  be  fully  adjudicated. — Grand 
Liod^e  Knights  of  Pythias  of  Georgia  t.  Ores- 
well  (Ga.)  163. 

♦Where  the  widow  of  one  killed  in  Tennessee 
Rnpd  in  Georgia  as  administratrix  for  the  ben- 
efit of  herself  as  widow,  an  amendment  strilcing 
out  the  descriptive  word  "administratrix"  from 
the  declaration  was  properly  allowed,  under  Civ. 
rode  18»5,  n  aS61,  5105,  5106.— Atlanta,  K.  &. 
N.  Ky.  Co.  V.  Smith  (Ga.  App.)  106. 

*A  defendant  held  entitled  to  object  only  by 
demurrer  to  the  complaint  to  misjoinder  of  an- 
other defendant.— Allen-Fleming  Co.  v.  South- 
em  Ry.  Co.  (N.  C.)  793. 

Joinder  of  unnecessary  parties  either  plain- 
tiffs or  defendants  is  immaterial  save  only  as 
it  may  affect  the  matter  of  costs, — Ormond  v. 
Connecticut  Mut.  Life  Ins.  Co.  (N.  C.)  997. 

Failure  to  join  a  necessary  party  is  an  error 
to  which  exception  lies. — Ormond  v.  Connecticut 
Mut.  Life  Ins.  Co.  (N.  C.)  997. 

'Where  a  defect  of  parties  plaintiff  appears 
on  the  face  of  the  complaint,  the  objection  must 
be  raised  by  demurrer,  otherwise  by  answer. — 
I.«e  v.   Unkefer  (S.  C.)  343. 

*Where  a  defect  of  parties  i>laintiff  is  not 
raised  by  demurrer  or  answer,  it  is  waived. — 
Lee  V.  Unkefer  (S.  C.)  343. 

PARTITION. 

Collateral  attack  on  judgment,  see  "Judgment," 
«  5. 

Waiver  of  objections  to  pleading,   see  "Plead- 
ing," {  7. 

iS    1.    Aotioms  for   pmrtitlon. 
*An  application  to  set  aside  a  partition  sale 

held  to  contain  allegations  sufScient  to  render  it 

5ood  as  against  a  general  demurrer.— Dykes  v. 
ones  (Ga.)  64S. 

Where  testator  gave  to  bis  wife  certain  prop- 
erty, to  hold  until  his  children  became  of  age 
and  then  to  be  divided,  and  the  children  died 
before  attaining  majority,  the  wife,  when  the 
children  would  have  attained  their  majority,  is 
entitled  to  partition. — Roberts  v.  Herron  (S.  0.) 
968. 

•Though  a  suit  for  partition  under  Code 
1887.  {■  2502  rVa.  Code  1904,  p.  1310],  cannot 
be  made  a  substitute  for  ejectment,  yet  equity 
has  jurisdiction  to  partition  land,  though  de- 
fendant claims  title  to  the  whole  tract  where  he 
is.  or  those  under  whom  he  claims  were,  joint 
owners  with  the  complainant  or  those  under 
whom  he  claims.— Morgan  v.  Haley  (Va.)  564. 


Exec- 


PARTNERSHIP. 

Administration  of  partnership  assets,  see  "'. 
utors  and  Administrators,     {  1. 

Application  of  indebtedness  to  partner  to  dis- 
charge partnership  liability,  see  "Set-Off  and 
Counterclaim,"  {  1. 

Maintenance  and  support  of  widow  of  deceased 
partner,  see  "Executors  and  Administrators," 


Mining  partnerships,  see  "Mines  and  Minerals," 

«  2. 
Reference  in  suit  involving  partnership  agency, 

see  "Reference,"  (  1. 
Requisites  and  proceedings  for  transfer  of  cause 

on  appeal  in  action  against,  see  "Appeal  and 

Error,"  §  5. 
Settlement  with  partnership,  see  "Compromise 

and  Settlement." 
i  I.     The  relation. 

•In  an  action  for  breach  of  partnership  agree- 
ment, evidence  held  to  authorize  a  verdict  that 
no  partnership  existed.— Edwards  v.  Hale  (Ga.) 
817. 

Where  there  is  independent  prima  facie  proof 
of  partnership,  the  declarations  of  either  one  of 
the  alleged  partners  are  admissible  in  corrobora- 
tion.—I^vldson  &  Grinstead  v.  Waxelbaum  ft 
Bro.  (Go.  App.)  687 ;  Same  v.  Waxelbaum  Co. 
(Ga.  App.)  m. 

•While  the  testimony  of  an  alleged  partner 
is  competent  to  prove  the  fact  of  partnership, 
his  mere  declaration  is  inadmissible  for  that 
purpose.— Davidson  &  Grinstead  v.  Waxelbaum 
&  Bro.  (Ga.  App.)  087 ;  Same  v.  Waxelbaum 
Co.  (Ga.  App.)  688. 

{  2.    Rlchts  and  lUblUties  as  to  third 
persons. 

•It  is  unnecessary  to  prove  a  partnership 
unless  specifically  denied  under  oath  under  Civ. 
Code,  1895,  {  2637.— Stricklin  &  Oo.  v.  Craw- 
ley (Ga.  App.)  215. 

•The  proceeds  of  partnership  should  be  ap- 
plied first  to  partnership  debts  so  as  to  give 
them  a  preference  over  debts  against  a  partner 
as  to  that  partner's  interest  in  the  partnership 
effects.- Ferry  &  Co.  v.  Mottox  &  Turner  (Ga. 
App.)  291. 

•Service  on  a  partner  is  service  on  a  firm,  ' 
and  notice  to  a  partner  is  notice  to  the  firm. — 
Ferry  &  Co.  v.  Mattoz  &  Turner  (Ga.  App.) 
291. 

•A  partner's  separate  property  is  bound  alike 
by  all  judgments  against  him  as  an  individual 
or  judgments  against  him  as  a  partner. — Ferry 
&  Co.  V.  Mattox  &  Turner  (Ga.  App.)  291. 

•Judgment  against  a  firm  binds  the  partner- 
ship proi>erty,  and  the  individual  property  of 
each  member  served  with  process. — Ferry  &  Co. 
V.  Mattoz  &  Turner  (Ga.  App.)  291. 


PASSENGERS. 

See  "Carriers,"  §g  9-13. 

PAUPERS. 

Restraining  poorhouse  superintendent  from  In- 
terfering with  successor,  see  "Injunction,"  {  2. 

{    1.    Poor-law  districts  and  ofBoers. 

Custom  of  a  county  board  of  commissioners 
to  appoint  a  poorhouse  superintendent  for  a 
period  extending  beyond  the  term  of  the  board 
held  not  to  affect  the  right  of  the  new  board 
to  appoint  a  new  superintendent  before  the  ex- 
piration of  the  term  of  the  other. — Sanders  v. 
Belue  (8.  C.)  762. 

The  term  of  a  poorhouse  superintendent  ap- 
pointed by  a  county  board  of  commiRsioners 
under  Civ.  Code  1002,  {  786,  held  coextensive 
with  the  term  of  the  boiard.— Sanders  v.  Belue 
(S.  C.)  762. 

A  poorhouse  superintendent,  appointed  under 
Civ.  Code  1902.  f§  785,  786,  heU  a  public  of- 
ficer, as  defined  by  the  act  of  1001  (2.S  St.  at 
Large,  p.  7541.— Sanders  v.  Belue  (8.  C.)  762. 


•Point  annotated.    8e«  syllabna. 
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PAYMENT. 

See  "Accord  and  Satisfaction" ;    "Tender." 

As  part  performance  of  oral  contract  entitling 

party    to  specific  performance,   see   "Specific 

Performance,"  {   1. 
By  garnishee,  see  "Garnishment,"  S  5. 
Subrogation    on    payment,    see    "Subrogation." 

Of  partioulwr  clattet  of  ohligatiotu  or  lioMitiei. 

See  "Costs,"  i  1 ;  "Fines" ;  "Insurance,"  %  8 ; 
"Judgment,"  {  12. 

Bill  or  note,  see  "BiUs  and  Notes,"  {  6. 

Checks  by  banic,  see  "Baniu  and  Banking," 
5  2. 

Claims  against  estate  ot  decedent,  see  "Ex- 
ecutors and  Administrators,"  %  4. 

{    1.   Heqvlsltes  and  siifflalenoy. 

*A  check  is  not  payment  until  paid. — Lester- 
Whitney  Shoe  Co.  V.  Oliver  Co.  (6a.  App.)  212. 

{   2.    Pleading,   eTldenoe,   trial,   and   re- 
vlovr. 

*A  plea  of  payment,  failing  to  allege  how, 
when,  and  to  whom  the  payment  was  made, 
was  properly  stricken  on  demurrer. — Thomas  & 
McCafferty  v.  Siesel  (Qa.  App.)  1181. 

'Recital  in  deed  heii  prima  facie  evidence  of 
payment. — Rogerson  t.  Leggett  (N.  C.)  590. 

PENALTIES. 

For  particular  acts  or  omittion*. 

Failure  to  pay  damages  to  shipment  as  inter- 
ference with  interstate  commerce,  see  "Com- 
merce," t  2. 

Failure  to  pay  insurance,  see  "Insurance,"  {  8. 

Failure  to  pay  loss  or  damage  to  freight,  see 
"Carriers,^  fl. 

PERFORMANCE. 

Of  contract  of  sale,  see  "Sales,"  {  4. 

Of  contracts  in  general,  aee  "Contracts,"  f  2. 

PERSONAL  INJURIES. 

Particular  eautet  or  meant  of  injury. 
See  "Negligence." 

Defective  bridge,  see  "Bridges,"  |  1. 
Negligent  use  of  highway,  see  "Highways,"  {  2. 
Operation  of  railroads,  see  "Railroads,"  {{  1, 
7-9. 

Particular  clatiet  of  peraont  injured. 

Employ^,  see  ''Master  and  Servant,"  S§  8-12. 

Passenger,  see  "Carriers,"  |  10. 

Traveler  on  highway,  see  "Municipal  Corpora- 
tions." S  6. 

Traveler  on  highway  crossing  railroad,  Mie 
"Railroads,"  {  8. 

Remedies. 
Amendment  of  pleading,  see  "Pleading,"  {  4. 
Assessment  of  damages,  see  "I>amage8,"  {  3. 
Construction  of  instructions,  see  "Trial,"  §  10. 
Demurrer  to  pleading,  see  "Pleading,"  {  3. 
Duplicity  in  pleading,  see  "Pleading,"  §  2. 
Excessive  damages,  see  "Damages,"  g  3. 
Harmless  error,  see  "Appeal  and  Error,"  {  17. 
Nature  and  form  of  action,  see  "Action,"  {  1. 
Necessity    and    subject-matter   of    instructions, 

see    "Trial,"    {   6. 
Opinion  evidence,  see  "Evidence,"  §  10. 
Review  of  questions  of  fact  and  findings,  see 

"Appeal  and  Error,"  t  16. 

PERSONAL  PROPERTY. 

See  "Property." 


PETITION. 

For  certforari,  see  "Justices  of  the  Peace,"  S  3. 
In  bankruptcy,  see  "Bankruptcy,"  |  2. 
In  pleading,  see  "Pleading,"  i  2. 


PIERS. 


See  "Wharves." 


PLEADING. 

Amendment  affecting  limitations,  gee  "Un^ta- 

tion  of  Actions,"  g  2. 
Amendment   of   as  ground   for  new   trial,    see 

"New  Trial,"  S  1- 
Amendment  of  pleading  as  groond  for  C(»itinn- 

ance,  see  "Omtinuance." 
Applicability  of  instructions  to  pleadings,   see 

"Trial."  J  a 
In  justice's  court,  see  "Justices  of  the  Peace," 

{  2. 
Joinder  in  of  causes  of  action  ex  contractu  and 

ex  delicto,  see  "Action,"  i  2. 
Oral  motions  for  defects  in  pleading,  see  "Mo- 
tions." 
Petition  for  certiorari,  see  "Certiorari,"  |  2. 

Allegations  at  to  particular  facts,  acts,  or  trans- 
actions. 
See  "Payment,"  S  2 ;    "Tender." 
Statute  of  limitations,'  see  "limitatioii  of  Ac- 
tions," i  4. 

in  actions  by  or  against  particular  dmstes  of 
persons. 

See  "Carriers,"  M  3,  13 ;  "Master  and  Servant," 
S§  10-12;    "Railroads,"  §§  8-11. 

Telegraph  company,  see  "Telegraphs  and  Tble- 
phones,"  i  1. 

In  partiovlar  actions  or  proceedings. 

See  "Cancellation  of  Instruments,"  {  2;  "Con- 
spiracy," g  1;  "Divorce,"  g  3;  "Ejectment," 
g  2;  ^'Equity,"  S  1;  "Libel  and  Slander,"  { 
4 ;  "Negligence,  I  4 ;  "Reformation  of  In- 
struments,'^ g  2 ;   "Trespass,"  g  1. 

For  breach  of  contract,  see  "Contracts,"  f  6. 

For  causing  death,  see  "Death,"  g  1. 

For  death  caused  by  operation  of  railroad,'  see 
"Railroads,"  §  9. 

For  delay  in  delivery  of  telegram,  see  "Tfele- 
grapbs  and  Telephones,"  g  1. 

For  delay  in  transportation  or  delivery  of  ship- 
ment, see  "Carriers,"  g  3. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  "Railroads,"  g  11. 

For  loss  or  injury  to  passengers'  effects,  see 
"Carriers,"  g  13. 

For  personal  injuries,  see  "Master  and  Serv- 
ant,^' g  10 ;   "Railroads,"  gf  8,  9. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  contractor's  bond,  see  "Principal  and  Sure- 
ty." <  1. 

Review  of  demsions  and  pleading  m  appeUate 
cowis. 

Appealability  of  orders  relating  to,  see  "Appeal 
and  Error, '  g  1. 

Review  of  discretionary  mlings  on,  see  "Ap- 
peal and  EJrror,"  g  15. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion of  in  lower  court  of  grounds  or  review, 
see  "Appeal  and  Error,"  g  3. 

Review  of  rulings  on  as  dependent  on  record  on 
,appeal  or  writ  of  error,  see  "Appeal  and  Ei^ 
ror,"  g  6. 


Form  and  allegatlOBa  la 

*A  plea  based  upon  Bankruptcy  Act  Jnly  1, 


1891 
St, 


11,  80  Stat.  549,  c.  541  [U.  S.  Gomp. 
1,  p.  3426],  was  not  subject  to  motion 


*Polat  aaaotetod.    So*  syllabna. 


Digitized  by 


Google 


INDBX 


1213 


to  strike  on  the  ground  that  it  did  not  have  at- 
tached thereto  certified  copiei  of  the  proceedings 
in  the  banltruptcy  court  therein  referred  to. — 
Hunter  v.  liissner  (Oa.  Ai>p.)  54. 

*Plaintlff  is  not  required  to  set  forth  the  evi- 
dence b7  which  he  expects  to  establish  his  case. 
— Cedartown  Cotton  &  Export  Co.  v.  Miles  (Ga. 
App.)  289. 

*A  plea  allering  fraad,  but  not  filleging  the 
specific  acts,  snould  be  striclten  on  demurrer.— 
Carroll  v.  Hutchinson  (Qa.  App.)  309. 

*Where  defendant  denies  the  allegations  of 
indebtedness  on  an  account,  but  admits  all  of 
the  averments  of  plaintiff  necessary  to  consti- 
tute sncli  indebtedness,  the  admission,  and  not 
the  denial,  must  prevail. — Bedingfield  &  Co.  v. 
Bates  Advertising  Co.  (Oa.  App.)  320. 

*In  an  action  on  a  contractor's  bond,  an 
answer  held  demurrable  as  setting  up  no  is- 
suable fact  but  being  a  conclusion  of  the  plead- 
er.— Adams  v.  Haigler  (Ga.  App.)  330. 

*Where  possession  is  alleged,  that  such  pos- 
session is  lawful  is  such  a  conclusion  as  can 
properly  be  pleaded.— Woodruff  v.  Hughes  (Ga. 
App.)  651. 

In  neither  petition  nor  answer  is  an  ex- 
haustive statement  of  the  evidence  on  which 
a  party  will  rely  required. — Woodruff  v.  Hughes 
(Ga.  App.)  551. 

A  complaint  must  set  forth  the  material  facts, 
and  where  it  sets  forth  evidence,  and  omits  a 
material  allegation,  it  is  bad.— Park  v.  Southern 
Ry.  Co.  (S.  C.)  931. 

I   2.    Declaration,  eomplatnt,  petition,  ov 
statement. 

*A  petition  containing  allegations  appropriate 
to  an  action  to  enforce  a  liability  under  the 
statute,  and  also  to  an  action  to  enforce  a 
common-law  liability,  held  bad  for  duplicity, 
and  on  special  demurrer  plaintiff  would  be  put 
to  his  election. — Central  of  Georgia  Ry.  Co.  v. 
Banks  &  Fortson  (Ga.)  352. 

*A  petition  in  an  action  by  a  passenger  for 
injuries  sustained  held  not  to  commingle  the 
two  remedies  of  suing  for  a  breach  of  the  con- 
tract to  safely  transport,  or  for  a  breach  of 
the  duty  sprmging  from  a  violation  of  the 
contract  of  carriage.— Rushin  v.  Central  of 
Georgia  Ry.  Co.  (Ga.)  a57. 

♦Every  petition  should  set  forth  the  facts  on 
which  it  Is  based  plainly,  and  with  such  cer- 
tainty that  the  same  may  be  understood  by  the 
defendant,  the  jury,  and  the  court.— Cedartown 
Cotton  &  Export  Go.  v.  Miles  (Ga.  App.)  289. 

i   3.     Demnrrev  or  exception. 

♦Where  there  are  several  defendants  to  an 
equitable  petition,  and  some  of  them  file  de- 
murrers and  some  do  not,  the  petition  should 
not  be  dismissed  as  to  the  defendants  who  do 
not  demur,  though  there  be  no  equity  in  the 
petition  as  to  any  of  them.— Sapp  v.  Williamson 
fOa.)  447. 

*A  ground  of  demurrer,  which  does  not  pre- 
sent for  decision  any  distinct  question,  is  not 
properly  taken. — ^Askew  v.  Thompson  (Ga.)  854. 

An  affirmative  plea  lacking  in  certainty 
should,  where  the  defects  are  specifically  pointed 
out  by  demurrer,  be  stricken,  unless  amended. — 
Atlantic  Coast  Line  R.  Co.  v.  Hart  Lumber  Co. 
(Ga.  App.)  316. 

*A  judgment  overruling  a  demurrer  to  an 
answer,  unless  excepted  to  and  reversed,  con- 
cludes the  plaintiff,  and,  if  supported  by  the 
evidence,  establishes  a  complete  defen<ie. — Kiser 
Co.  V.  McLean,  E}verett  &  Co.  (Ga.  App.)  489. 

♦Where  the  petition  admits  knowledge  on 
the  part  of  a  servant  of  a  defect  in  appliances, 
but  pleads  assurances  of  safety  by  the  master. 


the  question  of  assumption  of  risk  cannot  be  de- 
termined on  demurrer. — Bush  v.  West  Tellow 
Pine  Co.  (Ga.  App.)  529. 

A  petition  failing  to  aver  a  time  as  to  every 
material  or  traversable  allegation  is  subject  to 
special  demurrer. — Mandeville  Mills  v.  Dale 
(Ga.  App.)  1060. 

♦It  is  not  error  to  strike  on  demurrer  an  am- 
bignons  and  evasive  answer  to  a  suit  on  a  note. 
—Thomas  &  McCafferty  t.  Siesel  (Ga.  App.) 
1131. 

Where  defendant  answered  in  two  para- 
graphs, one  of  which  was  a  general  denial,  but 
the  answer  did  not  set  up  any  legal  defense, 
it  was  properly  stricken  on  demurrer. — Thomas 
&  McCafferty  t.  Siesel  (Ga.  App.)  1131. 

(  4.    Amended  and  supplemental  plead- 
ing's and  repleader. 

♦Amendment  to  a  petition  in  a  suit  against  a 
railroad  company  held  not  to  set  forth  a  new 
cause  of  action. — Central  of  Georgia  Ry.  Ck>. 
V.  Hunter  (Ga.)  154. 

♦Where  an  employe  sues  for  an  installment  of 
salary,  an  amendment  to  the  petition  alleg- 
ing that  the  matter  set  up  in  defendant's  answer 
had  been  adjudicated  in  a  former  case  held 
properly  allowed. — Kelly  &  Jones  Co.  v.  Moore 
(Ga.)  181. 

A  suit  held  substantially  one  by  the  state,  and 
that  upon  special  demurrer  raising  the  point 
that  it  was  brought  in  the  name  of  the  Attorney 
General,  instead  of  in  the  name  of  the  state, 
it  could  be  amended. — Hart  v.  Atlanta  Termi- 
nal Co.  (Ga.)  452. 

♦Amendment  to  petition  held  not  to  state  a 
new  cause  of  action. — Askew  v.  Thompson  (Ga.) 
854. 

♦The  right  of  amendment,  pertaining  only  to 
the  method  of  procedure,  is  governed  by  the  lex 
fori.— Atlanta,  K.  &  N.  Ry.  Co.  v.  Smith  (Ga. 
App.)  106. 

An  amendment  to  a  petition  which  merely 
varies  the  acts  of  negligence,  held  not  objection- 
able as  setting  forth  a  new  cause  of  action. — 
King  V.  Seaboard  Air  Line  Ry.  (Ga.  App.)  252 ; 
Seaboard  Air  Line  Ry.  v.  King,  Id. 

The  failure  to  pass  an  order  allowing  an 
amendment  held  immaterial. — Austin  v.  M. 
Ferst's  Sons  &  Co.  (Ga.  App.)  318. 

♦A  petition  held  properly  amended  by  adding 
thereto  the  name  of  plaintiffs  attorney,  and  al- 
legations that  the  account  was  due  and  unpaid, 
and  that  defendants  were  a  partnership. — Austin 
y.   M.  Ferst's  Sons  &  Oo.  (Ga.  App.)  318. 

♦A  petition  may  be  amplified  by  amendment 
and  errors  previously  committed  by  the  court 
as  to  the  original  sufficiency  of  the  pleadings 
therebr  cured. — Taylor  v.  Chambers  (Ga.  App.) 
3G9. 

♦An  amendment  to  a  petition  merely  ampli- 
fying the  acts  of  negligence  alleged,  held  not  to 
set  forth  a  new  cause  of  action. — Southern 
States  Portland  Oment  C!o.  v.  Helms  (Ga. 
App.)  624. 

S   5.    Motions. 

*A  plea  stating  a  defense  and  deficient  mere- 
ly in  certainty  is  not  subject  to  a  motion  to 
strike.— Bailev  &  Carney  Buggy  CJo.  v.  Guthrie 

(Ga.  App.)  iba. 

♦An  answer  may  properly  he  stricken  when 
the  denials  contained  to  a  petition  filed  in  dis- 
tinct paragraphs  are  inconsistent  with  admis- 
sions by  defendant  in  the  same  connection. — 
Bedingfield  &  Co.  v.  Bates  Advertising  Ck>.  (Ga. 
App.)  320. 

An  order  requiring  a  complaint  to  be  more 
definite  and  certain  held  not  to  require  plaiu- 
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tiffs  to  allege  mere  evidentiary  matter  or  spe- 
cial damages.— Epstin  t.  Berman  (S.  C.)  1013. 

An  order  to  make  a  complaint,  alleging  dam- 
ages resulting  from  the  acts  of  the  defendants 
in  claiming  to  be  trustees  of  a  certain  religious 
corporation  and  exercising  custody  and  control 
over  its  property,  more  definite  and  certain,  held 
proper.— Epstin  v.  Berman  (S.  O.)  1013. 

f   6.   Issues,  proof,  and  ▼arlanee. 

•Where  plaintiff  elaimed  under  a  sabstituted 
deed,  and  alleged  that  it  conveyed  the  land  in 
the  same  way  and  manner  as  the  former  deed, 
in  the  absence  of  allegations  of  mistake  or 
prayer  for  reformation,  parol  evidence  tras  in- 
admissible to  show  that  the  second  deed  did  not 
convey  the  same  estate  as  the  original  deed. — 
Webb  V.  Borden  (N.  C.)  1083. 

*A  new  trial  should  be  granted  on  material 
variance  between  the  proof  and  the  pleading. 
—Lee  V.  Unkefer  (S.  C.)  343. 

I   7.    Defeeta     and     objeotlaiui,     waivex, 
and  alder  hy  verdict  or  jndKineiit. 

•Failure  to  demur  to  a  plea  which  sets  up  no 
valid  defense  does  not  preclude  the  plaintiff 
from  moving  to  exclude  evidence  offered  in  its 
support.— Halliday  v.  Bank  of  Stewart  Connty 
(6a.)  169. 

•Where  petition  in  an  action  against  a  car- 
rier sets  forth  a  cause  of  action  under  the  stat- 
ute and  also  under  the  common  law,  and  no 
special  demurrer  is  filed,  and  a  verdict  is  ren- 
dered for  plaintiff,  it  will  not  be  set  aside  if 
either  canse  of  action  as  set  forth  is  supported 
by  the  evidence.— Central  of  Georgia  Ry.  Co.  v. 
Banks  ft  Fortson  (Ga.)  352. 

That  a  petition  to  set  aside  a  partition  sale 
contained  no  prayer  for  process,  and  that  no 

Srocess   was   attached,    were   errors   cured    by 
sfendant's  appearing  and  pleading. — Dykes  v. 
Jones  (Ga.)  Q^. 

One  who  writes  his  name  on  the  back  of  an 
otherwise  complete  note  to  guarantee  the  pay- 
ment is  apparently  a  surety  only ;  and,  where 
he  is  sued  as  a  joint  maker  and  makes  no  objec- 
tion, he  is  bound  by  the  judgment. — Johnson  t. 
Waxelbaum  Co.  (Cfa.  App.)   36. 

A  party  who  amends  his  pleading  to  meet  ob- 
jection thereto  waives  his  right  to  object — At- 
lantic Coast  Line  R.  Co.  v.  Hart  Lumber  Co. 
(Ga.  App.)  316. 

•Defects  in  a  petition  curable  by  amendment 
will  be  held  waived,  if  no  objection  is  taken  at 
the  first  term.— Austin  v.  M.  Ferst's  Sons  &  Co. 
(Ga.  App.)  318. 

*A  decree  will  not  be  reversed  for  want  of 
replication  to  an  answer  when  defendant  has 
taken  depositions  as  if  there  liad  been  a  replica- 
tion.—Kirchner  V.  Smith  CW.  Va.)  614. 


PLEDGES.. 

Of  corporate  stock,  see  "Corporations,"  S  2. 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Clorporations,' 
«4. 

POLICY. 

Of  insurance,  see  "Insurance." 

POOR  LAWS. 

See  '•Paupers." 


POSSESSION. 

Sec  "Adverse  Possession." 

(K  demised  premises,  see  "Landlord  and  ten- 
ant," H  2,  4. 

POSSESSORY  WARRANT. 

•Possessory  warrant  is  the  proper  remedy  to 
recover  possession  of  personal  property  obtained 
by  frand,  violence,  or  other  like  means. — Den- 
nard  &  Co.  v.  Butler  (Ga.  App.)  297. 

Where  the  evidence  showed  that  personal 
property  was  obtained  by  consent,  and  by  n<»e 
of  the  means  contemplated  by  Civ.  Oode  1896, 
i  4799,  judgment  for  defendant  was  Joatified. — 
Dennard  &  Co.  v.  Butler  (Ga.  App.)  297. 

A  possessory  warrant  will  lie  against  oae  who 
in  a  stock  law  county  impounds  trespassing  live 
stock  and  fails  to  give  notice  required  by  PoL 
Code  1895,  i  1775.— GoodwiU  v.  Peeples  (Ga. 
App.)  1115. 

POWERS. 

Effe  :t  on  power  of  sale  in  mortgage  ot  nsnry  in 

'iebt  8e<iured  by,  see  "Usury,"  {  1. 
Of  attorney,  see  "Princiiml  and  Agent." 
Of  sale  in  mortgage,  see  "Mortgages,"  (  4. 
Taxing  power,  see  "Taxation,"  t  L 

PRACTICE. 

In  p(trticulttr  civil   actions   or  proceeiingt. 

See  "Ejectment" ;  "Habeas  Corpus,"  J  1 ; 
"Mandamus,"  |  3;  "Replevin";  "Trespass," 
i  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  8. 

Particular  proceeding*  in  action*. 

See  "Appearance";  "Continuance";  "Oo!»ta"; 
"Depositions" ;  "Dismissal  and  Nonsuit" ; 
"Divorce,"  S  3;  "Evidence";  "Execution"; 
"Judgment" ;  "Judicial  Sales" ;  "Jury" ;  "Um- 
itation  of  Actions";  "Motions";  "Parties": 
"Pleading" :  "Reference" ;  "StipulaUons" ; 
"Trial";  "Venue." 

Nonsuit,  see  "Trial,"  {  4. 

Revival  of  judgment,  see  "Judgment,"  S   U- 

Verdict,  see  "Trial,"  i  11. 

Particular  remediet  in  or  incident  to  actions. 

See  "Arrest,"  SI;  "Attachment";  "Discov- 
ery"; "Garnishment";  "Injunction";  "Re- 
ceivers";   "Tender." 

Search  warrant,  see  "Searches  and  Seitures." 

Procedure  in  criminal  protecuUona. 
See  "Bail,"  {  1 ;    "Criminal  Law." 
For  offenses  against  liquor  laws,  see  "Intoxica- 
ting Liqnors?'  |  6. 

Procedure  in  eserci*e  of  *peeidl  or  limited  jmri*- 

diction. 
In  admiralty,  see  "Collision,"  J  ^  .   ^ 
In  bankruptcy,  see  "Bankruptcy,     I  2. 
In  equity,  see  "Equity." 
In  justices'  courts,  see  "Justices  of  the  Peace. 

$2. 
Procedure  in  or  iv  porticiilor  courts  or  tribunal' 
Procedure  of  particular  courts,   see    "Courts." 

Procedure  on  reriew. 
See  "Appeal  and  Error";    "Certiorari,"   |  2: 

"Exceptions,  Bill  of" ;  "Justices  of  the  Peace,"^ 

i  3;    '■New  Trial." 

*Polnt  annotated.    See  syUabna. 
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PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  Me  "Bank- 
ruptcy,'' I  8. 

PREJUDICE. 

Gronnd  for  reTersal  in  cItU  actions,  see  "Appeal 
and  Error,"  S  IT. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  {  6. 

PRELIMINARY  INJUNCTION. 

See  '^niunction,"  {  4. 

PREMIUMS. 

For  insurance,  gee  "Insarance,"  g  3. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 
Establishment   of   highways,    see    '^Highways," 

PRESENTMENT. 

Of  bill  or  note,  see  "Bills  and  Notes,"  {  5. 

PRESUMPTIONS. 

As.  to  construction  of  statute,  see  "Statutes," 
8  6. 


In  civil  actions,  see  "Evidence,"  I  2. 
In  criminal  prosecutions,  see  "Orimi 
H  6,  S4 ;   'Tlomicide,"  {  5. 


On  appeal  or  error,  see  "Appeal  and  Error,"  { 
14. 


PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  {  2. 

PRINCIPAL  AND  AGENT. 

Admis^ons  by  agent,  see  "Evidence."  {  6. 

Agency  of  husband  for  wife,  see  "Husband  and 
Wife,"  {  1. 

Reference  in  suit  Involving  partnership  agmcy, 
see  "Reference,"  §  1. 

Sales  by  agent,  see  "Sales,"  {  1. 

Telegraph  company  as  agent  of  sender  of  tele- 
gram, see  "Telegraphs  aud  Telophones,"  {  1. 

Ageney  in  particular  relatiuni,  office*,  or  oo- 
cupatiotu. 

See  "Attorney  and  Client" ;  "Brokers" ;  "Fac- 
tors." 

Corporate  agents,  see  "Corporations,"  )  3. 

Insurance  agents,  see  "Insurance,"  H  1,  9. 

I    1.    The  relation. 

*The  declarations  of  an  alleged  agent  are  in- 
admissible to  prove  agency,  but  are  admissible 
in  corroboration. — Ham  v.  Brown  Bros.  (Ga. 
App.)  316. 

f   2.    Mutual  rlchts,  duties,  and  liabili- 
ties. 

An  agent  cannot,  without  the  knowledge  of 
his  principal,  represent  himself  and  the  prin- 
cipal where  their  interests  conflict. — Swindell  v. 
I>atham  (N.  C.)  1010. 


I  3.    Rlchts  and  liahiUtlM  aa  to  third 
persons. 

Where  the  president  of  a  corporation  gives  in- 
dividually bis  note  under  seal  and  pledges  as 
collateral  stock  in  the  corporation  witich  is  his 
own  property,  the  debt  cannot  be  enforced 
against  the  corporation.— Andrews  Co.  v.  Na- 
tional Bank  of  Columbus  (Oa.)  633. 

'The  agency  of  a  person  recognized  by  both 
parties  as  agent  in  a  particular  transaction  is 
sufficiently  proved  when  wholly  uncontradicted 
by  the  adverse  party.— J.  F.  Bailey  Co.  v.  West 
Lumber  Co.  (Ga.  App.)  120. 

A  suit  to  enforce  rifrhts  based  on  unauthoriz- 
ed acts  of  an  aeent  shows  ratification  of  such 
acts. — J.  F.  Bailey  Co.  v.  West  Lumber  Co. 
(Ga.  App.)   120. 

Though  an  undisclosed  principal  may  sue  on 
a  contract  with  his  agent,  yet  the  other  party 
can  set  off  claim  against  the  agent.— Durant 
Lumber  Ck>.  v.  Sinclair  Lumber  Co.  (Ga.  App.) 
485. 

An  undisclosed  principal  held  entitled  to  en- 
force a  contract  for  the  sale  of  land,  entered 
into  by  bis  agent,  to  whom  the  agent  of  the 
owner  of  the  land  had  been  authorized  to  sell. 
—Nicholson  v.  Dover  (N.  C.)  444. 

In  an  action  for  land  that  defendant  bought 
it  of  one  having  a  power  of  attorney  to  sell, 
held  to  constitute  an  equitable  defen.'se  in  eject- 
ment.—Kogerson  V.  Leggett  (N.  C.)  596. 

In  an  action  against  a  principal  for  money 
borrowed  by  his  agent,  certain  evidence  held 
aumissible  on  the  question  whether  plaintiff 
knew  that  the  agent  was  exceeding  his  authori- 
ty.—Swindell  V.  Latham  (N.  C.)  1010. 

*In  an  action  against  a  principal  for  money 
loaned  to  his  agent,  an  instruction  fixing  the 
liability  of  the  principal  therefor  held  erroneous. 
—Swindell  v.  Latham  (N.  C.)  1010. 

*An  agent  can  only  contract  for  his  prin- 
cipnl  within  the  limits  of  his  authority,  and  one 
dealing  with  an  agent  having  limited  powers 
must  generally  inquire  as  to  the  extent  of  his 
authority.— Swindell   v.   Latham    (N.  C.)   1010. 

•An  agent  with  authority  to  buy  or  sell  has, 
in  the  absence  of  any  restriction  to  the  con- 
tiary,  the  power  to  buy  or  sell  for  cash  or 
credit.— Swindell  v.  Latham  (N.  C.)  1010. 

*An  agent  authorized  to  buy  goods,  wliere  no 
funds  are  advanced  to  him,  lias  implied  author- 
ity to  buy  on  the  credit  of  his  principal. — 
Swindell  v.  Latham  (N.  C.)  1010. 

*One  held  not  entitled  to  the  benefit  of  a  con- 
veyance made  to  another  on  the  ground  that  he 
had  the  right  to  and  did  ratify  the  act. — Virginia 
Pocahontas  Coal  Ck>.  v.  Lambert  (Va.)  561. 

PRINCIPAL  AND  SURETY. 

Burette*  on  hand*  for  performance  of  dutie* 
of  trust  or  office. 
See    "Executors    and    Administrators,"    {    8; 
"Guardian  and  Ward,"  {  2. 

Sureties  on   hand*  in  judicial  proceeding*. 
See  "Bail";    "Garnishment,"  i  6;    "Replevin." 
S2. 

{   1.    Remedie*  of  oreditora. 

Petition  in  action  on  contractor's  bond  held 
demurrable.— McGarry  t.  Seii  (Ga.)  856. 

PRIORITIES. 

Between  execution  and  other  liens,  see  "Execu- 
tion," S  1. 
Of  mortgages,  see  "Chattel  Mortgages,"  {  2. 


*  Point  annotated.    See  syllahua. 
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PRIVATE  ROADS. 

Malicions  obstruction  of,  see  "Mallciona  Mis- 
chief 
Private  railroad  crossings,  see  "Railroads,"  S  8. 
Rights  of  way,  see  "Easements." 

PRIVILEGE 

Effect  on  limitation,  see  "Limitation  of  Actiona," 
{2. 

PRIVILEGED  COMMUNICATIONS. 

Detamatory    communications,    see    "Libel    and 

Slander,'*  §  2. 
Disclosure  by  witness,  see  "Witnesses,"  }  2. 

PROBATE. 

Of  will.  Bee  "Wills,"  t  8. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 
In  justice's  court,  see  "Justices  of  the  Peace," 
<  2. 

In  actiont  again$t  particular  cIomm  of  pertont. 
See  "Partnership,"  {  2. 

in  particular  action*  or  proceeding*. 
In  criminal  prosecutions,  see  "Criminal  Law," 

I  5- 
On  appeal,  see  "Appeal  and  Error,"  i  6. 
To  revive  judgment,  see  "Judgment,"  t  !!• 

Particular  form*  of  writ*  or  other  proce**. 
See  "Arrest":    "Execution";    "Garnishment" 

"Injunction'' :      "Mandamna" ;      "Possessory 

Warrant";   ''Replevin." 
Search  warrant,  see  "Searches  and  Seizures." 

PROHIBITION. 

Of  traffic  in  Intoxicating  liquors,  see  "Intoxicat- 
ing Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  |  7. 

PROPERTY. 

Constitutional  guaranties  of  rights  of  property, 

see  "Constitutional  Law,"  §  6. 
Dedication  to  public  use,  see  "Dedication." 

Particular  *pecie*  of  property. 
See  "Animals";    "Logs  and  Logging";   "Mines 
and  Minerals." 

Remedie*  involving  or  affecting  property: 
Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  {  2. 

.Transfers  and  other  matters  affecting  title. 
See  "Adverse  Possession." 
Taking  for  public  use,  see  "Eminent  Domain." 

*The  owner  of  the  soil,  who  has  conveyed 
the  timber,  is  not  revested  with  the  title  by  a 
verbal  declaration  of  the  owner  of  tbe  timber 
that  he  surrendered  it  to  him.— Warren  v.  Ash 
(Ga.)  858. 


'Standing  timber  is  realty,  and  a  contract 
for  the  sale  thereof  affects  realty.— Midyette  v. 
Grubbs  (N.  C.)  795. 

*It  is  incumbent  on  those  alleging  tbat  pos- 
session of  land  is  unlawful  to  establish  such 
fact.— Langston  v.  Cothran  (S.  C.)  856. 

Tax  receipts  are  admissible  to  show  that  the 
party  paying  tbe  taxes  claimed  the  land. — ^lAng- 
ston  V.  Cothran  (S.  C.)  956. 

PROSTITUTION. 

See  "Disorderly  Honse." 

PROTEST. 

Ajttinst  entry  of  public  land,  see  Tublic  Liands," 
Of  bi'u  M  note,  see  "BiUs  and  Notes,"  |  5. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  g  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{20. 

PROXIMATE  CAUSE 

Of  collision,  see  "Collision,"  <  1. 

Of  death  of  animals  caused  by  opoation  of  rail- 
road, see  "Railroads."  {  10. 

Of  injury  in  general,  see  ''N^ligence,"  S  2. 

Of  injury  caused  by  operation  of  railroad,  see 
"Railroads,"  S  9. 

Of  injury  to  servant,  see  "Master  and  Servant," 
19. 

PUBLIC  BUILDINGS. 

See  "Municipal  Corporations,"  |  5. 

PUBLIC  DEBT. 


See  "Counties,"  t  4: 
S  7;  "States,"  (  1. 


'Municipal  Corporations," 


PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corporations," 
S3 

PUBLIC  LANDS. 

{   1.    Disposal    of    lands    of    tite    atatea. 

On  trial  of  a  protest  against  an  entry  on  state 
land,  under  Revisal  1905,  §  1709  et  seq.,  the  bnr- 
den  is  on  the  entryman  as  against  the  protec- 
tant to  show  that  the  land  was  unappropriated 
and  subject  to  entry  at  the  time  his  entry  was 
made.— Bowser  v.  Wescott  (N.  C.)  748. 

A  proceeding  supporting  a  protest  against  a 
state  land  entry,  under  Revisal  190B,  {  1709  et 
seq.,  is  not  a  civil  action,  but  a  special  proceed- 
ing to  try  the  entryman's  right  to  eater  the 
land  as  against  the  protestant.— Bowaer  v.  Wes- 
cott (N.  C.)  748. 

PUBLIC  POLICY. 

Affecting  license,  see  "Licenses,"  S  1< 
Affecting  validity  of  contract,  see  "Contracts," 
i  I- 

PUBLIC  SCHOOLS. 

See  "School*  and  School  DisUicts,"  i  1. 


*  Point  aaaotatod.    8«*  syllalins. 
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PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  uie,  aee  "Eminent 
Domain*" 

PUBLIC  WORKS. 

Validity  of  contract  restraining  competition  in 
bidding  for,  see  "Contracts,"  11. 

PUNISHMENT. 

See  '^Criminal  Law,"  {  40. 
Fines,  see  "Fines." 

Particular  offentet. 
Against  game  law,  see  "Qame." 
Disturbing    public    worship,    see    "Disturbance 

of  Public  Assemblage." 
Violation  of  injunction,  see  "Injunction,"  {  6. 

PUNITIVE  DAMAGES. 

For  failure  to  deliver  telegram,  see  'TTelegrapha 

and  Telephones."  «  1. 
For    obstructing    easement,    see    "Elasements," 

QUASHING. 

Attachment,  see  "Attachment."  g  4. 
Execution,  see  "Execution,"  g  2. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  I  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{  20 ;    "Homicide,"  (  6. 

QUIET  ENJOYMENT. 

Covenants  for,  see  "Covenants,"  {  2. 

QUO  WARRANTO. 

Remedy  by  as  ground  for  denying  injunction, 
see  'injunction,"  i  2. 


f   1.    Rallromd   oampanlea. 

*In  an  action  against  a  railroad  company  for 
personal  injuries,  judgment  of  nonsuit  sustain- 
ed for  want  of  juriwliction.— Tatum  v.  Sea- 
board Air  Line  By.  (Ga.)  465. 

Under  Bevisal  1905,  i  424,  held,  any  action 

Xinst  a  railroad  may  be  tried  in  the  county 
!re  a  cause  of  action  arose  or  where  plaintiff 
then  resided.— Allen-Fleming  Co.  v.  Southern 
Ey.  Co.  (N.  C.)  793. 

i  8.    Rlcht  of  way  sad  otber  Interests 
In  land. 

A  contract  binding  an  owner  to  convey  to  a 
railway  company  a  right  of  way  construed.— 
Albert  v.  Tidewater  Ky.  Co.  (Va.)  675. 


maintenance,      and 


RAILROADS. 


"Lim- 


Accmal  of  limitations  for  trespass  by,  see 
itation  of  Actions,"  g  2. 

Amendment  of  pleading  in  action  for  injuries 
caused  by  operation  of,  see  "Pleading,"  g  4. 

As  employers,  see  "Master  and  Servant?' 

Carriage  of  goods  and  passengers,  see  "Carriers." 

Competency  of  evidence  in  action  for  death  of 
animals  caused  by  operation  of,  see  "Evi- 
dence." g  3. 

Exercise  of  iH>wer  of  eminent  domain,  see  "Emi- 
nent Domain,"  gg  2,  3,  5. 

Granting  the  exclusive  right  of  entering  train 
to  solicit  transportation  of  passengers  and 
baggage  as  creating  monopoly,  see  "Monopo- 
lies," g  1. 

Requests  for  instructions  in  action  for  damages 
from  fires  caused  by  operation  of,  see  "Trial," 

^§9. 

Requests  for  instructions  in  action  for  death 
caused  by  operation  of,  see  "Trial,"  g  9. 

Requests  for  instructions  in  action  for  death  of 
animals  caused  by  operation  of,  see  "Trial," 
$0. 

Review  of  questions  of  fact  and  findings  in  ac- 
tion for  death  of  stock  caused  -by  operation  of, 
see  "Appeal  and  Error,"  g  16. 

Use  of  streets,  see  "Municipal  Corporations," 
S  5. 


g   3.    Ooaatrnetlon, 
eqnipment. 

Petition  of  plaintiff  railroad  company  to  re- 
strain building  of  spur  tracks  by  defendant  de- 
nied.—Atlantic  &  B.  Ry.  Co.  v.  Atlantic  Coast 
Line  R.  Co.  (6a.)  465. 

A  railroad  company  held  not  required,  under 
Civ.  Code  1902,  g  2183,  to  keep  crossing  over 
private  way  in  repair.- Moragne  v.  Charleston 
&  W.  C.  Ry.  Co.  (S.  O.)  150. 

g  4.    Operation— Dntjr  to  operate. 

In  the  absence  of  certain  limitations,  a  rail- 
way company  may  exercise  its  discretion  in  re- 
moving a  side  track  at  which  it  has  been  ac- 
customed to  receive  and  deliver  freight. — Durden 
V.  Southern  Ry.  Co.  (Ga.  App.)  299. 

A  railroad  company  owes  to  the  public  the 
duty  of  giving  reasonable  notice  of  the  intention 
to  abandon  a  side  track,  if  the  removal  leaves 
no  facilities  for  the  receipt  or  delivery  of  goods 
received  and  delivered  there. — Durden  v.  South- 
em  Ry.  Co.  (Ga.  App.)  299. 

What  is  a  reasonable  notice  by  a  railroad 
company  to  a  shipper  of  an  intention  to  abandon 
a  side  track  is  for  the  jury.— Durden  v.  South- 
em  Ry.  Co.  (Ga.  App.)  299. 

The  damage  recoverable  by  a  shipper  by  the 
unexpected  removal  of  a  side  track  is  so  much 
of  his  loss  as  he  would  not  have  sustained  if 
reasonable  notice  of  the  intention  to  remove  had 
been  given. — Durden  v.  Southern  Ry.  Co.  (Ga. 
App.)  299. 

g  5.    —  Statntory,  mnnlolpal,  and  ott> 
clal  regnlatlona. 

A  road  crossing  referred  to  in  Civ.  Code 
1895,  g  2222,  is  the  crossing  by  a  railroad  of 
a  public  highway,  used  and  maintained  as  such 
by  proper  authorities. — Atlantic  Coast  Line  R. 
Co.  V.  Bunn  (Ga.  App.)  538. 

g   6. 


58  S.E.-77 


_   Companies   and   persons   liable 
for  injuries. 

*Where  both  a  lessor  railroad  and  a  lessee  are 
sued  for  negligence  of  the  lessee,  a  nonsuit 
should  not  be  granted  to  the  lessor  unless  it 
should  also  be  granted  to  the  lessee. — Jackson  v. 
Southern  Ry.  Carolina  Division  (S.  C.)  605. 

g   7.   — —  Injuries    to   lloenaees    or   tres- 
passers In  general. 

*In  an  action  against  a  railroad  for  injuries 
to  a  person  visiting  the  depot  to  transact  busi- 
ness, evidence  held  to  authorize  judgment  for 
plaintiff.— Central  of  Georgia  Ry.  Co.  v.  Hunter 
(Ga.)  154. 

g   8.    ^^  Aocldents  at  crossings. 

*In  an  action  for  injuries  at  a  crossing,  the 
burden  is  on  defendant  to  show  that  the  injury 
was  the  result  of  contributory  negligence. — 
Central  of  Georgia  Ry.  Co.  v.  North  (Ga.)  647. 

*In  an  action  for  injuries  at  a  crossing,  evi- 
dence held  to  sustain  a  verdict  for  plaintiff.— 
Central  of  Georgia  Ry.  Co.  v.  North  (Ga.)  647. 
*  Point  annotated.   See  syllabna. 
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*A  railway  company  is  not  legally  responsible 
(or  produdne  unusual  noises  in  the  running  of 
its  trains,  unless  such  noises  are  unnecessair. — 
Brunswick  &  B.  R.  Co.  y.  Hoodenpyle  (Ga.) 
706. 

*A  complaint  alleged  that  those  in  charge  of 
a  locomotive  of  defendant  company  caused  great 
volumes  of  steam  to  be  suddenly  emitted  from  a 
locomotive,  thereby  frightening  plaintiffs  horse. 
Held  not  open  to  general  demurrer  on  the  ground 
that  it  did  not  allege  that  the  noise  of  the  es- 
caping steam  was  unnecessary. — Brunswick  &  B. 
R.  Co.  V.  Hoodenpyle  (Ga.)  705. 

In  an   action   for  death   at   a   crossing,    the 


an  action  for  death  at  a  crossing, 
court  having  read  to  the  jury  Civ.  Code  1885, 
H  2322,  3830,  the  charge  held  not  erroneous  as 
instructing  a  recovery  for  plaintiff,  even  thongh 
the  negligence  of  deceased  and  that  of  defend- 
ant company  were  equal,  or  that  of  the  com- 
pany was  less  than  that  of  deceased. — Wrighta- 
ville  &  T.  R.  Co.  v.  Gornto  (Ga.)  769. 

In  a  suit  for  death  at  a  crossing,  it  is  not  er- 
ror to  charge  that,  if  the  train  was  not  running 
on  schedule  time,  this  jorr  may  consider  that 
circumstance  in  determining  whether  the  de- 
ceased bad  reason  to  apprehend  danger. — 
WrightsvlUe  ft  T.  R.  Co.  v.  Gornto  (Ga.)  769. 

*If  a  person  with  knowledge  of  the  impending 
danger  steps  on  the  track  and  seeks  to  cross 
'immediately  in  front  of  an  engine,  and  is  in- 
jured, he  cannot  recover. — ^Harris  v.  Southern 
Ry.  Co.  (Ga.)  878. 

*In  an  action  for  the  death  of  a  person  killed 
by  a  train,  evidence  of  contributory  negligence 
held  sufficient  to  warrant  a  nonsuit — Drawdy 
y.  Atlantic  Coast  Line  R.  Co.  (S.  O.)  980. 

'Where  a  railroad  fails  to  comply  with  the 
signal  statute  when  approaching  a  crossing,  and 
a  person  is  killed  there  by  the  train,  the  non- 
compliance is  presumed  to  be  the  negligence 
which  caused  the  death,  unless  it  is  shown  to 
have  been  caused  in  some  other  manner.— 
Drawdy  v.  Atlantic  Coast  Line  R.  Co.  (S.  C.) 
980. 

I  0*   —  InJnrlMi  to  persona  on  or  m«av 
traeka. 

*In  a  petition  in  an  action  for  the  death  of  a 
person  on  the  track,  an  allegation  that  the  per- 
son injured  was  free  from  fault  was  an  unneces- 
sary averment,  and  defendant  had  no  right  to 
require  any  elaboration  of  the  averment— Cen- 
tral of  Georgia  Ry.  Co.  v.  Brandenburg  (Ga.) 
668. 

In  an  action  for  injuries  to  a  person  on  the 
track,  a  paragraph  of  the  petition  held  suflScient 
to  put  defendant  on  notice  that  the  negligence 
dafmed  was  the  failure  to  equip  the  tram  with 
proper  appliances.— Central  of  Georgia  Ry.  Co. 
▼.  Brandenburg  (Ga.)  658. 

A  paragraph  in  a  petition  for  the  death  of 
plaintiff's  husband  on  the  track  which  failed 
to  show  by  what  right  plaintiff's  husband  was 
on  the  track  at  the  time  he  was  killed,  and 
whether  the  killing  was  at  a  public  crossing  and 
whether  he  was  walking,  standing,  or  lying  up- 
on the  track,  is  insufficient. — Central  of  Georgia 
By.  Co.  V.  Brandenburg  (Ga.)  658. 

*The  statute  requiring  signals  and  a  checking 
of  speed  at  a  public  crossing  is  inapplicable 
where  the  injury  occurred  elsewhere  than  at  a 
public  crossing. — Southern  Ry.  Co.  v.  Flynt 
(Ga.  App.)  374. 

'Railroads  are  not  required  to  give  any  warn- 
ing signal  to  travelers  on  adjacent  highways 
of  the  approach  of  a  train.— Southern  Ry.  Co. 
y.   Flynt  (Ga.  App.)  874. 

'Railroads  are  under  no  duty  to  travelers  on 
adjacent  highways  to  regulate  the  speed  of  their 
trains  to  prevent  horses  from  becoming  fright- 


ened.— Southern  By. 
374. 


C!o.  ▼.  Flynt  (Ga.  App.) 


Where  those  in  charge  of  a  train  see  apparent 
danger  to  persons  on  the  highway,  it  is  their 
duty  to  use  reasonable  and  practicabte  care  to 
prevent  injury.— Southern  Ky.  Co.  v.  Flynt 
(Ga.  App.)  874. 

*The  violation  of  a  mle  of  a  ntilroad  com- 
pany in  the  oi>eration  of  its  trains  is  not  action- 
able negligence  unless  it  is  the  proximate  cause 
of  the  injury.-^outhem  Ry.  Co.  v.  Flynt  (Ga. 
App.)  874. 

*A  logging  railroad  held  negligent  in  not  keep- 
ing a  lookout  along  the  track  in  the  direction 
its  train  was  going.— Sawyer  v.  Roanoke  R.  & 
Lumber  Co.  (N.  C.)  598. 

*One  who  went  on  a  railroad  track  was  stnu^ 
by  lightning  and  rendered  unconscious,  and  af- 
terwards run  over  by  a  train  which  kept  no  look- 
out, held  not  guilty  of  contributory  negligence.- 
Sawyer  y.  Roanoke  R.  ft  Lumber  Co.  (N.  O 
598. 

i  10.  ^—  Injvrlea  to  aiilwals  oa  or  aear 
traoka. 
An  instruction  that,  when  an  injury  is  sus- 
tained by  a  person  by  the  running  of  a  train, 
the  presumption  is  that  defendant  was  negli- 
gent, held  not  subject  to  objection  that  it  led 
the  jury  to  believe  that  it  was  necessary  to  re- 
but this  presumption  by  evidence  of  defendant 
—Brunswick  ft  B.  R.  Co.  v.  Hoodenpyle  ((Ja.) 
705. 

*The  act  of  an  engineer  in  blowing  the  whistle 
at  a  crossing  or  to  prevent  stock  from  getting 
on  the  track  held  not  negligence  unless  the 
whistle  was  blown  in  an  unnecessary  and  nn- 
usual  manner. — Southern  Ry.  Co.  ▼.  Pnryear 
(Ga.  App.)  306. 

To  render  a  railroad  company  resiionsible 
tor  the  death  of  a  horse,  the  evidence  or  some 
reasonable  inference  therefrom  must  show  that 
its  death  resulted  from  injuries  caused  by  the 
railroad's  negligence. — Southern  Ry.  Oo.  v.  Pur- 
year  (Ga.  App.)  30a 

The  rale  of  diligence  required  of  railroads  to 
prevent  killing  stock  is  not  altered  by  the  fact 
that  the  stock  law  is  in  existence  in  the  district 
in  which  tiie  road  was  run.— Atlanta  ft  W.  F. 
R.  Co.  y.  Hudson  (Ga.  App.)  600. 

*A  presumption  of  negligence  arising  against 
the  railroad  company  from  proof  of  the  killing 
of  an  animal  held  overcome  by  evidence  of  de- 
fendant—Western &  A.  R.  Go.  T.  Clark  (Ga. 
App.)  600. 

In  a  suit  against  a  railroad  for  killing  stodc 
error  in  instruction  as  to  diligence  held  harm- 
less, especially  where  the  court  gave  Civ.  Code 
1895,  §  2321,  defining  the  diligence  required, 
and  instructing  the  jury  that  the  diligence  npc- 
essary  was  as  laid  down  in  such  section.— At- 
lantic &  B.  Ry.  Go.  v.  Smith  (Ga.  App.)  54:^ 

*In  an  action  against  a  railroad  company 
for  killing  a  team  at  a  crossing  stalled  on  the 
track,  the  question  whether  a  railroad  bridge 
at  the  crossing  was  unsafe  held  for  the  J[ur7^ 
Thompson  ~  "  -  • .  -  ■  ~ 
1094. 


V.   Seaboard  Air  Line  Ry.   (S.  C) 


'Whether  a  defect  in  a  railroad  bridge  at  • 

crossing  was  the  proximate  cause  of  the  killing 
of  a  team  stalled  on  the  track  in  consequence  of 
the  defect  held  (or  the  jury.— Thompson  v.  Sea- 
board Air  Line  Ry.  (S.  a)  1094. 

111.  Flros. 

*A  railroad  c6mpany  is  liable  for  damage* 
to  property  caused  by  a  fire  negligently  set  ont 
by  one  of  its  engines. — Southezn  Ry.  Co.  T. 
Thompson  (Ga.)  104A. 


*Palat  aaaatatod. 
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*The  measure  of  d!ligenre  reqnired  of  a  rail- 
road company  as  to  spark  arresters  to  prerent 
fire  is  ordinary  care  to  apply  to  its  engines  the 
beet  appliances  in  general  use  consistent  with 
the  practical  operation  of  the  engines. — South- 
ern  Ry.   Go.   T.   Thompson   (Oa.)   1044. 

•Ordinary  oare  required  of  a  railroad  com- 
pany to  guard  against  fires  from  sparks  mnnt 
be  used  as  well  in  equipping  the  engines  with 
proper  appliances  as  in  the  operation  of  the 
engine.— Southern  Ry.  Co.  t.  Thompson  (Oa.) 
1044. 

A  railroad  company  is  liable  for  fires  set  out 
on  its  right  of  way  if  it  is  negligent  in  allow- 
ing combustible  matter  to  accumulate  thereon.— 
Southenl  By.  C!o.  t.  Thompson  (Ga.)  1044. 

*Where  plaintiff  pleaded  several  acta  of  neg- 
ligence resulting  in  the  burning  of  his  property 
by  fire  set  oat  Iqr  defendant's  engine,  plaintiff 
conld  not  recover  except  on  proof  of  the  acts 
so  set  out— Southern  Ry.  Co.  t.  Thompson  (Ga.) 
1044. 

*A  presumption  of  negligence  arising  from 
fire  from  sparks  from  an  engine  may  be  rebut- 
ted by  proof  that  the  company  and  its  agents 
used  all  ordinary  and  reasonable  care.— South- 
ern Ry.  Co.  T.  Tliompson  (Ga.)  1044. 

*Where  a  preatmiption  of  negligence  arises 
from  proof  that  property  was  destroyed  by  fire 
from  sparks  from  an  engine,  such  presumption 
may  be  rebutted  by  evidence  either  of  plaintiff 
or  defendant— Sonthem  By.  Co.  t.  Thompson 
«3a.)  1044. 

*Ciy.  Code  1896,  {  2321,  raising  a  presumption 
of  negligence  against  railroad  companies  in  ac- 
tions fo>  loss  to  persona  or  property  by  the  run- 
ning of  locomotives,  etc.,  held  applicable  to 
firea  set  out  by  enginea.— Southern  By.  Co.  v. 
Thompson  (Ga.)  10^ 

In  an  action  against  the  railroad  company 
for  fire  alleged  to  have  been  negligently  set  out, 
an  instrucnon  held  erroneous  as  broadening 
the  issue  and  placing  a  greater  burden  on  de- 
fendant than  it  was  required  to  bear.— Southern 
By.  Co.  T.  Thompson  (Ga.)  1044. 

•Liability  of  railroad  for  damages  by  com- 
municated fire  to  cotton  on  its  right  of  way, 
tinder  Cir.  Code  1902,  S  2185,  determined.— Ger- 
man-American Ins.  Co.  T.  Southern  By.  Co. 
(S.  0.)  837. 

RAPE. 

Conise   and   condnct   of  trial,   see  '^Criminal 
Law,"  S  17. 

{    1.   PMseovtloii  and  pvnlalimeiit. 

•Corroboration  of  prosecutrix  is  unnecessary 
to  support  a  conviction  of  assault  with  intent  to 
rape.— Fields  v.  State  (Ga.  App.)  327. 

On  a  trial  for  assault  with  intent  to  rape 
tinder  certain  evidence  error  held  to  be  com- 
mitted in  refusing  to  give  in  charge  the  law  of 
assanlt  or  assault  and  battery  aa  the  indictment 
may  anthorize.— Fields  t.  State  (Ga.  App.)  327. 

RATIFICATION. . 

Of  act  of  agent,  see  "Principal  and  Agent,"  (  3. 

REAL  ACTIONS. 

See  "Ejectment" 

REAL  ESTATE  AGENTS. 

See  "Broken." 


REAL  PROPERTY. 

See  'Troperty." 

RECEIPTS. 

See  "Accord  and  Satisfaction." 
Delivery  of  warehouse  receipts  as  delivery  of  ar- 
ticles sold,  see  "Sales,"  |  4. 

RECEIVERS. 

Appealable  orders  in  proceedings  to  enjoin,  see 
^'Appeal  and  Error,"  i  1. 

t    1.    Aotlona. 

Where  money  is  held  by  a  receiver,  which  by 
decree  is  payable  to  plaintiff,  it  is  error  on  ap- 
plication of  a  general  creditor  of  such  plaintiff 
to  order  the  aame  held  by  the  receiver  until 
such  creditor  can  prosecute  a  suit  to  judg- 
ment—Spence  V.  Solomons  Co.  (Ga.)  463. 

RECEIVING  STOLEN  GOODS. 

See  "Larceny,"  i  1. 

Though  after  committing  larceny  in  ai)  ad- 
joining state  the  thief  brings  the  stolen  prop- 
erty into  Georgia,  he  does  not  commit  larceny 
in  the  state,  and  it  is  not,  therefore,  a  crime 
for  one  to  receive  in  the  state  goods  so  stolen. 
—Golden  v.  State  (Ga.  App.)  557. 

In  those  states  only  in  which  it  ia  larceny 
to  bring  into  the  state  goods  stolen  in  another 
state,  one  who  there  receives  goods  with  knowl- 
edge that  they  have  been  stolen  is  liable  to  in- 
dictment for  receiving  stolen  goods.— Golden  t. 
State  (Oa.  App.)  657. 

RECOGNIZANCES. 

See  "Bail,"  i  1. 

For  release  from  arrest,  see  "Arreat,"  {  2. 

RECORDS. 

Of  particular  facts,  actt,  intirumenU,  or  pro- 
ceedingi  not  iudicial. 
See  "Deeds,"  t  2;   "Mortgages,"  |  2. 

Of  judicial  proceeding*. 

See  "Judgment"  {  a 

Abstract  for  purpose  of  review,  see  "Appeal  and 
Error,"  »  61 

Entry  on  execution  docket  see  "Execution," 
J  6. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,^'  t  6;  "Criminal  Law,"  i  tia 

REDELIVERY. 

Of  property  taken  in  replevin,  see  "B^pltvin," 
f  !• 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  {  6. 

REFERENCE 

See  "Arbitration  and  Award." 
I  1. 


Nature,  grovnda,  and  order  of  ref- 
erenoo. 

•A  case,  involving  partnership  agency  and 
trust  relations  and  the  examination  of  a  long 
accoimt,  held  a  proper  case  for  a  compulsory 

*Polst  Minotated.    See  ayllabiu. 
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reference  under  Code  Civ.  Proc.  1902,  §  293.— 
Greenwood  Granite  &  Construction  Co.  v.  Ware 
ShoaU   Mfg.   Co.   (S.   C.)    765. 

f  2.     Report  and  flndinss. 

Where  an  auditor's  report  that  a  seller  of 
lumber  was  not  liable  for  alleged  breaches  of 
contracts  to  deliver  was  correct,  inaccuracies  in 
his  report  as  to  the  measure  of  damages  were 
immaterial.— Robert  R.  Sizer  &  Co.  v.  G.  T. 
Melton  &  Sons  (Ga.)  1<»5. 

'Additional  exceptions  to  an  auditor's  report 
cannot  be  filed  after  the  time  fixed  by  Cir.  Code 
1895.  §  4589,  has  expired,  unless  a  good  excuse 
is  shown.— Robert  R.  Sizer  &  Co.  v.  G.  T.  Mel- 
ton &  Sons  (Qa.)  1055. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instniments." 
Construction  of  instructions,  see  "Trial,"  i  10. 

i   I.    Right  of  aotlon  and  defenaea. 

A  mistake  in  the  description  in  a  voluntary 
deed  will  not  be  reformed  where  before  pro- 
ceedings to  reform  it  had  been  brought  a  judg- 
ment had  been  obtained  against  the  grantor 
which  created  a  lien  on  his  property  not  con- 
veyed.—Turner  v.  Newell  (Ga.)  657. 

*Where  an  instrument  sought  to  be  foreclos- 
ed is  on  its  face  a  bill  of  sale  to  secure  a  debt, 
equity  will  reforift  the  instrument  to  make  an 
omitted  stipulation  a  part  thereof. — Nelson  v. 
Spence  (Ga.)  697. 

*A  reformed  instrument  takes  effect  from  the 
time  when  it  was  originally  executed,  except  as 
to  bona  fide  purchasers  without  notice  and 
those  standing  in  similar  relations. — Nelson  v. 
Spence  (Qa.)  697. 

I  2.     Prooeedlmgi   and   relief. 

*An  amendment  offered  by  plaintiff  to  his 
original  petition  for  the  foreclosure  of  a  mort- 
gage, though  subject  to  special  demurrer,  held 
sufficient  to  authorize  evidence  that  certain 
words  making  the  mortgage  cover  certain  prop- 
erty were  by  mutual  mistake  omitted  from  the 
instrument.— Nelson  v.  Spence  (Ga.)  697. 

*After  an  amendment  to  a  petition  in  an  ac- 
tion to  foreclose  a  chattel  mortgage  seeking  to 
have  the  instrument  reformed,  it  was  competent 
to  show  by  parol  the  intent  of  the  parties. — 
Nelson  v.  Spence  (Ga.)  697. 

'Plaintiff,  in  an  action  to  recover  land,  though 
entitled  to  reform  a  deed  in  his  cbain  of  title, 
can  do  so  only  on  making  the  necessary  aver- 
ments in  his  complaint— Webb  v.  Borden  (N. 
C.)  1083. 

REGISTRATION. 

See  "Deeds,"  §§  2,  4. 

Mandamus  as  remedy  to  strike  names  of  elec- 
tors from  registration  books,  see  "Mandamus," 


REHEARING. 


See  "New  Trial." 

RELEASE. 

See  "Accord  and  Satisfaction":    "Compositions 
with  Creditors";    "Payment.'* 

{   1.   Requisites  and  validity. 

♦One  who  for  a  valuable  consideration  has  re- 
leased another  from  all  liability  for  personal  in- 
juries cannot  obtain  a  rescission  of  such  con- 
tract without  first  restoring  or  offering  to  re- 
store benefits  received.— Harley  v.  Riverside 
Mills  (Ga.)  711. 


RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence."  8  3. 
Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  (  7. 

RELIGIOUS  SOCIETIES. 

Dlstnrbance  of  public  worship,  see  "Disturbance 
of  Public  Assemblage." 

Jnrisdiction  of  magistrate  of  preliminary  com- 
plaint for  disturbing  public  worship,  see 
"Criminal  Law,"  |  6. 

•The  General  Assembly  of  the  Cumberland 
Presbyterian  Church  has  authority  to  determine 
whether  the  teaching,  doctrines,  and  form  of 
government  of  another  organisation  are  in  ac- 
cord with  it,  and,  if  found  so,  to  unite  with 
such  organization.— Mack  v.  Kime  (Ga.)  181. 

'Civil  courts  where  property  rights  are  in- 
volved will  interfere  to  protect  the  members 
of  an  ecclesiastical  organization. — Mack  v.  Kime 
(Ga.)  184. 

•Where  property  acquired  by-  an  ecclesiastical 
organization  is  devoted,  by  express  terms,  to 
support  any  s^cific  religious  doctrine,  the  civil 
courts,  to  protect  the  trust  to  which  the  proper- 
ty has  been  devoted,  will  inquire  into  the  re- 
ligions faith  of  the  parties  claiming  its  ose 
or  control.— Mack  v.  Kime  (Ga.)  184. 

•A  religious  society,  having  established  tribu- 
nals authorized  to  decide  ail  questions  of  faith, 
discipline,  or  ecclesiastical  government,  is  bound 
by  the  decisions  of  all  sudi  tribunals  on  all 
questions  within  their  respective  jurisdictions.— 
Mack  T.  Kime  (Ga.)  184. 

REMAINDERS. 

See  "Life  Estates." 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  i  19. 

REMEDY  AT  UW. 

Effect  on  jurisdiction  of  equity,  see  "K^ancella- 

tion  of  Instruments,"  §  1. 
Existence  of,  as  ground  for  d»iying  injancti<m 

to  restrain  collection  of  tax,  see  "Taxation," 

i  5. 
Existence  of,  as  ground  for  denying  mandamus, 

see  "Mandamus,"  i  1. 

REMOVAL 

Of  officers,  see  "Officers,"  {  1. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venne," 

RENT. 

See  "Landlord  and  Tenant."  S  3. 

REPEAL 

Of  statute,  see  "Statutes,"  U  8,  4. 

REPLEVIN. 

{   1.    ProeeedinKs  for   taking   and   rede- 
IlTery  or  property. 

The  obligation  of  a  replevy  bond  filed  with 
an    affidavit   of   illegality   la  to  leddiver    the 
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goods  at  the  time  and  place  of  lale.— Eaminsky 
T.  Horrigan  (Oa.  App.)  497. 

{   S.    IilabllltlM  am  boada  and  wndertek» 
Imca. 

The  adjudication  of  the  principal  in  a  re- 
plevy bond  filed  on  afiBdavit  of  illegality  aa  a 
banirupt  does  not  relieve  the  saret;  from  the 
obligation  of  hii  bond.— Kaminsky  y.  Horrigan 
(Ga.  App.)  497. 

Where  proper^  is  levied  on  and  is  rqilevied 
on  affidavit  of  illegality,  and  suit  is  brought  on 
the  bond,  the  burden  of  proof  is  on  defimdant 
surety,  and  not  on  plaintiff,  to  show  why  such 
property  is  not  produced. — Kaminsky  v.  Horri- 
gan (Ga.  App.)  497. 

REPORT. 

Of  arbitrator*,  •••  "Arbitratioii  and  Award," 

i  2. 
On   reference,  aee  "Beference,"   t  2. 

REQUESTS. 

For  instructions  in  criminal   prosecutions,  see 

•Criminal  Law,"  {  23. 
For  instructions  in  civil  actions,  see  "Trial," 

8  9. 

RESALE. 

Of  goods  by  aeller,  aee  "Sales,"  {  7. 


RESCISSION. 


"Can- 


CSancellation  of  written  instrument,  see 

cellation  of  Instruments." 
Of  contract,  see  "Contracts,"  i  4. 
Qf  contract  for  sale  of  goods,  see  "Sales,"  {  3. 

RES  GEST^. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  7. 

RESIDENCE. 

Of  testator  as  fixing   jurisdiction   of   probate 
proceediqgs,  see  "Wills,"  (  3. 

RES  JUDICATA. 

See  "Judgment,"  {!  8,  7. 

RESTRAINT  OF  TRADE. 

Trusts   and  other  combinations,   see   "Monop- 
olies," {  1. 

RETURN. 

Of  execution,  see  "Bxecution,"  {  6. 


REVENUE 


See  "Taxation." 


REVIEW. 


See  "Appeal  and  Error" ;  "Certiorari" ;  "Crim- 
inal Law,"  $f  27-39 :  "Justices  of  the  Peace," 
i  3. 

REVISION. 

Of  statutes,  see  "Statutes,"  {  4. 


See  "EJasements." 
Of    railroads,    see 


REVIVAL 

Of  jndgment,  see  "Judgment,"  $  11. 

RIGHT  OF  WAY. 

Railroads,"    (    2. 

RIGHT  TO  OPEN  AND  CLOSE 

See  "Trial,"  (  1. 

RIOT. 

*Facts  held  to  establish  the  offense  of  riot. — 
Lewis  ▼.  State  (Oa.  App.)  1070. 

RISKS. 

Assumed   by  employ^,   see  "Master  and   Serv- 
ant," I  8. 
Within  insurance  policy,  see  "Insurance,"  {  5. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 
H6,  6. 

RULES  OF  COURT. 

Orders,  see  "Motions." 

SALES. 

Assignment  of  conditional  contract  of  sale,  see 
"Assignments,"  g  2. 

Jurisdiction  of  Supreme  Court  to  restrain  use 
of  place  for  sale  of  liquors,  see  ''Courts," 
{  4. 

Memoranda  required  by  statute  of  frauds,  see 
"Frauds,  Statute  of.'^  i  2. 

Mortgage  as  distinguished  from  conditional  sale, 
see  "MortgagesT^  {  1. 

Nature  of  action  on  breach  of  contract  of  sale, 
see  "Action,"  §  1. 

Of  crop  subject  to  landlord's  lien,  see  "Land- 
lord and  Tenant,"  {!  3,  5. 

Of  property  exempt  from  execution,  see  "Ex- 
emptions,    f   1. 

Balet  by  or  to  partieiilar  daiiet  of  perton*. 
Agent,  see  "Principal  and  Agent,"  t  3. 

Sale*  of  particular  tpeciet  of,  or  ettate§  or  in- 

terettt  in,  property. 
See  "Bills  and  Notes,"  i  i ;    "Intoxicating  Liq- 
uors." 
Of  realty,  see  "Vendor  and  Purchaser." 

Sales  on  judicial  or  other  proceedingt. 

See  "Execution,"  §  4 ;  "Judicial  Sales" ;  "Parti- 
tion." §  1. 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  $  6. 

On  foreclosure  of  mortgage,   see  "Mortgages," 

Tax  sales,  see  "Taxation,"  {  6. 

I    1.    Heqmlsltes    and    Talldlty    of    eon- 
traot. 

Where  correspondence  between  the  parties  was 
treated  by  plaintiff  as  a  contract,  and  he  at- 
tempted to  carry  it  out,  he  cannot  thereafter 
claim  that  there  was  no  contract  between  the 
parties.— J.  F.  Bailey  Co.  v.  West  Lumber  Co. 
(Ga.  App.)  120. 
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*  Where  defendant  contracU  in  writing  for 
the  purchase  of  certain  goods,  subject  to  plain- 
tiff's approval,  the  offer  may  be  withdrawn  at 
any  time  before  the  approval. — Cable  Co.  t. 
Hancock  (Oa.  App.)  319. 

'Where  a  traveling  salesman  takes  a  written 
contract  to  buy  an  article  on  named  condi- 
tions, subject  to  the  approval  of  his  princi- 
pal, the  writing  is  unilateral  nntil  the  approval 
aaa  been  duly  made.— Cable  Co.  t.  Hancock 
(Oa.  App.)  319. 

I  X.     Oonatmction  of  oontraot. 

•An  executory  contract  for  the  sale  of  gooda 
construed,  and  held  divisible. — Bearden  Mercan- 
tile Co.  T.  Madison  Oil  Co.  (Ga.)  200;  Fits- 
patrlck  V.  Same,  Id. 

*Under  an  executory  contract  for  the  sale  of 
goods,  time  held  of  the  essence  of  the  contract 
as  far  as  goods  referred  to  in  one  paragraph 
were  concerned,  but  not  as  to  goods  referrad  to 
in  another  paragraph.— Bearden  Mercantile  Co. 
V.  Madison  Oil  Co.  (Oa.)  2(X);  Fitzpatrick  v. 
Same,  Id. 

(Contract  for  a  given  quantity  ot  cotton  seed 
hulls  construed,  and  hda  to  impose  no  duty  to 
•tore  in  the  absence  of  a  request  to  do  so  on 
or  before  a  certain  date. — Bearden  Mercantile 
Co.  V.  Madison  Oil  Co.  (Ga.)  200;  FiUpatrick 
T.  Same,  Id. 

I  3.     ICitdUloatloii  o>  resoisalon   oC  eon- 
tract. 

*A  new  agreement  for  the  return  of  an  article 
sold  to  the  seller  to  make  certain  changes  there- 
in and  return  to  the  defendant  held  based  on 
no  consideration.— J.  A.  Fay  &  Eagan  Co.  v. 
T.  J.  Dudley  k  Sons  (Oa.)  828. 

f  4.    Perfoxmaaoe  of  oontraot. 

*Where  a  contract  of  sale  contemidates  trans- 
portation to  the  purchaser  by  a  common  car- 
rier, deliverv  to  the  carrier  and  acceptance  of 
a  bill  of  lading  is  delivery  to  the  pnrchas^. — 
Rhodes,  Dolvin  &  Co.  v.  Continental  Furniture 
Co.  (Ga.  App.)  293. 

•The  uncontradicted  testimony  of  a  witness 
in  an  action  on  an  open  account,  that  plaintiffs 
sold  and  shipped  defendant's  goods  as  itemized 
was  sufficient  proof  of  delivery.— G.  V.  Gress 
Co.  V.   Berry  Bros.  (Ga.  App.)  384. 

•Delivery  of  a  warehouse  receipt  is  conatmc- 
tlve  delivenr  of  the  articles,  but  will  not  suffice 
if  actual  delivery  at  the  time  of  the  sale  is 
impossible.- Livingston  v.  U.  Anderson  &  !?on 
(Oa.  App.)  005. 

Where  a  contract  for  the  sale  of  com  pro- 
vided that  it  should  Iw  graded  by  a  certain  ele- 
vator, the  buyer  was  bound  by  the  elevator's 
finding  that  the  com  tendered  was  of  the  con- 
tract grade,  unless  the  grading  was  fraudulent. 
—Brooke  v.  Laurens  Milling  Co.  (S.  C.)  806. 

•Where  defendant  accepted  com  delivered  un- 
der a  contract,  he  was  not  entitled  to  claim 
inferiority  of  quality  which  was  obvious,  and 
not  latent. — Brooke  v.  Laurens  Milling  Co. 
(S.  0.)  806. 

(   6.    Operation  and  efleet. 

•Where  goods  are  sold  to  be  paid  for  on  de- 
livery, and  payment  is  refused,  trover  will  lie. — 
Staraes  v.  Roberts  (Ga.)  348. 

•Where  personal  chattels  are  sold  on  con- 
dition that  thejr  are  to  be  paid  for  on  delivery, 
and  payment  is  refused  on  demand,  no  title 
passes.— Stames  v.  Roberts  (Ga.)  348. 

•For  a  contract  of  sale  to  be  executed,  the 
title  must  pass  to  the  purchaser,  in  the  absence 
of  delivery. — Oilman  Bros.  y.  Patterson  Produce 
&  Provision  Co.  (Ga.  App.)  365. 

•Where  title  to  personalty  is  retained  by  the 
vendor   by   attaching   a   biu   of  lading,   "order 


notify,"  to  a  draft  for  the  price,  delivery  is  post- 
poned nntil  after  payment,  and  the  contra<n 
is  executory.— Dilman  Bros.  v.  Patterson  Prod- 
uce ft  Provision  Co.  (Oa.  App.)  365. 

5  6.    Warranttes. 

•Where  a  known  and  definite  article  ie  order- 
ed of  a  manufacturer,  there  is  no  warranty  that 
it  will  answer  the  particular  purpose  intended 
by  the  buyer.— J.  A.  Fay  dc  Eagan  Co.  v.  T.  J. 
Dudley  &  Sons  (Oa.)  WO. 

Where  a  written  contract  of  sale  provides  that 
the  retention  of  an  article  for  a  given  time  shall 
constitute  a  trial  and  acceptance,  that  within 
the  time  stipulated  notice  ot  dissatisfaction  ia 

S'ven,  bat  the  article  is  retained,  will  not  re- 
sve  the  buyer  from  the  contract.— J.  A.  Fay 

6  Bagan  Co.  v.  T.  J.  Dudley  &  S4ws  (Oa.)  826. 

•Where  an  order  is  given  to  a  manafactnrec 
for  a  specific  article  of  a  recognized  kind  and 
the  same  is  supplied,  there  is  no  implied  war- 
ranty that  it  wul  answer  for  the  purpose  for 
which  it  is  intended  to  be  used.— Grankshaw 
T.  Schweizer  Mfg.  Co.  (Ga.  App.)  222. 

•Where  the  seller  on  complaint  of  the  buyer 
authorizes  him  to  use  the  article,  admitting  that 
it  is  not  up  to  warranty,  such  a  state  of  facts 
presents  an  exception  to  the  general  rule  that 
a  vendee  cannot  complain  after  acceptance  of 
an  article  with  knowledge  of  its  defective  con- 
dition.—Burr  V.  Atlanta  Paper  Co.  (Oa.  App.) 
373, 

•Where  there  is  an  express  warranty  as  to 
quality,  the  purchaser  may  plead  a  failure  of 
consideration  growing  out  of  defects  discovered 
after  acceptance.— Burr  v.  Atlanta  Paper  Co. 
(Oa.  App.)  373. 

•An  express  warranty  may  be  created  by 
such  description  as  preclude  any  danger  of  mis- 
taking or  confusing  that  article  with  any  other. 
-De  Loach  Mill  Mfg.  Co.  v.  Tutweiler  Coal. 
Coke  &  Iron  Co.  (Ga.  App.)  790. 

A  description  of  goods  sold  in  an  invoice 
thereof  held  equivalent  to  an  express  warranty 
that  the  goods  were  as  describied. — ^De  Loadi 
Mill  Mfg.  Co.  V.  TutweUer  Coal,  Coke  &  Iron 
Co.  (Ga.  App.)  790. 

Where  a  manufacturer  sells  iron  aa  of  a 
certain  description,  there  is  an  express  warran- 
ty only  that  the  articles  sold  shall  be  equal  to 
the  description,— De  Loach  Mill  Mfg.  Co.  v. 
Tutweiler  Coal,  Coke  &,  Iron  Co.  (Ga.  App.) 
790. 

•An  express  warranty  is  exclusive  of  all  the 
warranties  arising  by  implication. — De  Loach 
Mill  Mfg.  Co.  V.  TutweUer  Goal,  Coke  &  Iron 
Co.  (Ga.  App.)  790. 

•An  implied  warranty  held  waived,  where 
the  article  purchased,  after  full  opportunity 
for  examination,  is  accepted  and  used. — I>e 
Loach  Mill  Mfg.  Co.  v.  Tutweiler  Coal,  Coke  & 
Iron  Go.  (Oa.  App.)  790. 

i   7.    B«medle8  of  seller. 

A  breach  of  an  executory  contract  for  the 
purchase  of  goods  will  not  support  an  action 
for  the  price. — Dilman  Bros.  v.  Patterson  Pro- 
duce &  Provision  Ca  (Oa.  App.)  365. 

•Under  a  contract  .for  the  sale  of  com,  the 
seller,  on  the  buyer's  breach,  before  the  time 
arrived  for  the  performance,  though  entitled 
to  sell  the  contract  com  for  the  buyer's  ac- 
count at  once,  held  only  entitled  to  recover  the 
difference  between  tJie  contract  price  and  the 
market  price  on  the  day  or  days  fixed  for  ai^ 
ceptance. — Brooke  v.  Laurens  Milling  Co.  (:>■ 
C.)  806. 

•Where,  on  defendant's  breach  of  a  contract 
to  purchase  com,  plaintiff  resold  the  corn  at 
once,  neither  the  market  price  on  the  day  of 
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resale  nor  the  amount  realized  thereat  was  ma- 
terial in  an  action  for  defendant's  breach  of 
contract.— Broolce  t.   Lauren*   Milling  Co.   (S. 

Where  a  contract  for  the  sale  of  com  au- 
thorized the  borer  to  reiell  in  case  of  the  bnr- 
er's  breach,  such  provisioiv  if  authorizing  a  sale 
before  the  date  of  performance,  did  not  contain 
an  implied  guaranty  by  the  seller  of  the  market 
price  on  the  date  of  sale. — Broolie  t.  Laurens 
Milling  Co.  (S.  C.)  806. 

f   8.    Remedies  of  Imyer. 

*  Actions  for  breach  of  contract  to  sell  goods 
having  no  marlcet  price  and  actions  in  reference 
to  the  manufacture  of  goods  for  sale  are  excep- 
tions to  the  rule  that  the  measure  of  damages  is 
the  difference  between  the  contract  price  and 
the  market  value,  at  the  time  and  place  of  de- 
livery.—Robert.  R.  Sizer  &  Co.  y.  Cf.  T.  Melton 
&   Sons  (Ga.)   1055. 

*In  an  action  for  failure  to  deliver  goods  sold, 
the  measure  of  damages  held  the  difference  be- 
tween the  contract  price  and  the  market  price. 
—Robert  R.  Sizer  &  Co.  t.  O.  T.  Melton  &  Sons 
(Ga.)    1065. 

In  an  action  for  breach  of  a  contract  for  the 
sale  of  lumber,  such  commodity  held  not  one 
of  which  it  may  be  said  that  it  had  no  market 
value  as  a  matter  of  law  at  the  time'  and  place 
of  delivery.— Robert  R.  Sizer  &  Co.  v.  Q.  T. 
Melton  &  Sons  (Ga.)  1055. 

Though  show  cases  were  warranted  to  look 
like  those  in  another  store,  yet  evidence,  as  to 
the  operation  of  such  other  show  cases  and  not 
to  their  appearance,  would  be  inadmissible. — 
Grankshaw  v.  Schweizer  Mfg.  Co.  (6a.  App.) 
222. 

Defendant  having  pleaded  an  express  war- 
ranty and  partial  failure  of  consideration,  evi- 
dence that  the  article  sold  was  defective  was 
properly  admitted.— Burr  v.  Atlanta  Paper  Co. 
(Oa.  App.)  87a 

For  a  breach  of  the  warranty  of  a  warehouse 
receipt  that  the  articles  represented  are  in 
existence  and  in  the  custody  of  the  bailee,  the 
purchaser  may  recover  the  price  or  proceed 
against  the  warehouseman  at  his  option. — 
Livingston  t.  U.  Anderson  &  Son  (Ga.  App.) 
606. 

I   9.'  Oemdltlonal  sales. 

*Where  an  attachment  for  purchase  money  is 
levied  on  property  to  which  plaintiff  in  attach- 
ment has  reserved  title,  a  sale  is  void  unless 
a  quitclaim  conveyance  was  recorded  as  required 
by  Civ.  Code,  §  5432.— A.  G.  Rhodes  &  Son  Fur- 
niture Co.  V.  Jenkins  (Qa.  App.)  897. 

A  seisnre  and  illegal  sale,  and  purchase  by 
-vendor  at  such  sale  of  property  conditionally 
sold,  effects  a  rescission  of  the  contract,  and 
the  purchaser  can  recover  the  amount  of  the 
mice,  less  the  reasonable  value  of  its  use. — ^A.  G. 
Khoaes  &  Son  Furniture  Co.  v.  Jenkins  (Ga. 
App.)  887. 

*A  contract  construed,  and  hdd  to  constitute 
a  conditional  sale. — Whitlock  v.  Auburn  Lum- 
ber Co.  (N.  C.)  909. 

*A  dry  kiln  conditionally  sold,  not  having  been 
delivered  by  request  of  vendee,  the  parties  held 
to  stand  in  the  same  position  with  regard  to  its 
destruction  by  fire  as  if  it  had  been  delivered. 
—Whitlock  T.  Auburn  Lumber  Co.  (N.  C.)  909. 

*A  vendee  of  machinery  conditionally  sold 
held  liable  on  notes  executed  in  part  payment, 
though  the  machinery  was  subsequently  destroy- 
ed by  fire. — Whitlock  v.  Auburn  Luml>er  Co. 
(N.  C.)  909. 


SATISFACTION. 

See  "Accord  and   Satisfaction";    "Payment"; 

"Releaae." 
Of  judgment,  see  "Judgment,"  {  12. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Selling   liquors   within   certain   distance   from 

school,  see  "Intoxicating  Liquors,"  S{  5,  6. 
Special  or  local  laws,  see  "Statutes,"  {  1. 


I    1.     Pvlillo  aohools. 

Act  Aug.  22,  1905  (Acts  1905,  p.  4731.  creat- 
ing the  Jenkinsburg  public  school  district,  was 
repealed  bv  the  general  act  providing  for  the 
creation  of  local  tax  district  schools,  approved 
August  23,  1905  (Acts  1905,  p.  425).  as  amend- 
ed by  Act  Aug.  21,  1906  (Acts  1906,  n.  61).— 
Edalgo  V.  Southern  Ry.  Co.  (Ga.)  846. 

♦Act  Aug.  23,  1905  (Acts  1905.  p.  425),  as 
amended  by  Act  Aug.  21,  1906  (Acts  1906,  p. 
61),  providing  for  the  creation  of  local  tax  dis- 
trict schools  held  not  a  violation  of  the  uni- 
formity rule  of  the  Constitution  as  to  taxation. 
—Edalgo  V.  Southern  Ry.  Co.  (Ga.)  846. 

*Act  Aug.  23.  1905  (AcU  1905,  p.  425),  as 
amended  by  Act  Aug.  21,  1906  (Acts  1906,  p. 
61),  providm^  for  the  creation  of  local  tax  dis- 
trict schools,  IS  a  valid  law  of  uniform  operation, 
and  repeals  all  laws  which  are  so  inconsistent 
that  prior  laws  and  the  new  law  cannot  stand 
together.- Edalgo    v.    Southern   Ry.   Co.    (Ga.) 


SCIRE  FACIAS. 

To  forfeit  recognizance,  see  "Bail,"  i  1. 

SEARCHES  AND  SEIZURES. 

Competency  of  evidence  obtained  by  unlawful 
search,  see  "Criminal  Law,"  |  8. 

*An  arrest  without  warrant  and  search  of 
the  person  to  ascertain  whether  he  is  violating 
the  law  prohibiting  carrying  concealed  weapons 
is  unreasonable  wiuin  the  Canstitution  .—Hughes 
V.  SUte  (Ga.  App.)  390 ;  Stewart  v.  Same  (Ga. 
App.)  »». 

SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  J  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
t  9. 

SEIZURE 

See  "Searches  and  Seizures." 

SELF-DEFENSE. 

See  "Homicide,"  {  4. 

SEPARATION. 

See  "Husband  and  Wife."  i  4. 

SERVICES. 

See  "Master  and  Servant,"  §  2. 


SERVITUDES. 


See  "Easements." 
*  Point  uuMtated.   See  syllabua. 


Digitized  by 


Google 


1224 


68  SOUTHEASTERN  REPORTER. 


SET-OFF  AND  COUNTERCLAIM. 

(   1.    Nature  and  Kronnds  of  remedy. 

*A  partner  owing  his  former  partner,  and 
such  creditor  partner  being  insolvent,  held  en- 
titled to  ap^ly  a  sufficient  amount  of  his  indebt- 
edness to  discharge  a  partnership  liability  to  a 
third   person.— Childress   v.   Jordan   (Va.)   663. 

I    2.     Svbjeot-matter. 

•Where  one,  having  bought  the  business  of 
another,  fills  an  order  sold  by  the  latter  to  a 
third  person,  and  sues  in  such  other's  name  to 
his  own  use,  such  third  person  may  set  off  coun- 
ter demands  existing  against  the  nominal  plain- 
tiff.—Durant  Lumber  Co.  v.  Sinclair  Lumber 
Co.  (Ga.  App.)  485. 

*A  cause  of  action  ex  delicto  cannot  be  set 
off  against  a  cause  of  action  on  notes.— McLen- 
don  Bros.  v.  Finch  (Ga.  App.)  690. 

SETTLEMENT. 

See   "Accord   and   Satisfaction";     "Payment"; 

"Release." 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  of," 

f  2. 

SHERIFFS  AND  CONSTABLES. 

Rnle    against    sheriff    for    fine    collected,    see 

"Fines." 
Sale  by  constable  on  execution,  see  "Execntion," 

i  4. 

{   1.    Powers,  duties,  and  liabilities. 

Where  the  sheriff  levied  on  crop,  but  neglect- 
ed to  sell  the  same,  and  is  ruled  for  failure  to 
make  the  money,  answer  held  insufficient  in  part. 
—Prince  v.  Walker  (Ga.  App.)  61. 

Where  a  sheriff  is  called  to  respond  by  a  rule 
nisi,  and  is  liable  to  an  execution  or  an  attach- 
ment for  contempt,  it  is  error  to  strike  from 
his  answer  any  meritorious  matter  of  defense. 
—Read  Phosphate  Co.  v.  S.  Weichselbaum  Co. 
(Oa.  App.)  122. 

*The  answer  of  a  sheriff  to  a  rule  for  the  dis- 
tribntion  of  funds  In  his  hands  until  traversed 
is  conclusive,  but,  when  answer  is  traversed,  any 
issues  of  fact  must  be  submitted  to  the  jury  un- 
less submitted  to  the  court  by  agreement.— Read 
Phosphate  Co.  v.  8.  Weichselbaum  Co.  (Ga. 
App.)  122. 

A  sheriff  held  liable  for  failure  to  levy  on 
growing  crops  under  a  fi.  fa.  because  of  an  out- 
standing bill  of  sale  to  secure  advances. — Hixon 
V.  Callaway  (Ga.  App.)  1120. 

*An  officer  may  defend  a  rule  to  show  cause 
why  he  did  not  levy  a  fi.  fa.  by  skowing  that, 
despite  defendant's  possession  of  the  property, 
there  was  a  superior  outstanding  title  in  a  third 
person,— Hixon  v.  Callaway  (Ga.  App,)  1120. 

*A  sheriff  may  be  allowed  to  answer  a  rule 
to  show  cause  why  he  failed  to  levy  a  fi.  fa.  at 
any  time  before  the  rule  is  made  absolute. — 
Hixon  V.  Callaway  (Ga.  App.)  1120. 

•Where  an  officer  fails  to  levy  a  fi.  fa.  on 
property  in  the  defendant's  possession  or  to 
make  the  money  within  the  time  prescribed  by 
law,  injury  to  tne  plaintiff  is  presumed. — Hixon 
V.  Callaway  (Ga.  App.)  1120. 

SHIPPING. 

See  "Collision";    "Wharves." 

i    1.    Carriage  of  goods. 

A  carrier  not  having  been  informed  of  con- 
signee's intention  not  to  be  bound  by  the  estab- 
lished custom  of  consignees  to   pay   wharfage 


charges  held  entitled   to  nnload  the  goods   at 
the  whart— Riddick  v.  Dunn  (N.  C.)  439. 

SIGNALS. 

From  trains,  see  "Railroads,"  |  9, 

SLANDER. 

See  "Libel  and  Slander." 

SPECIAL  LAWS. 

See  "Statutes,"  f  1. 

SPECIFIC  PERFORMANCE. 

By  purchaser  at  executor's  sale,  see  "Ehcecutors 

and  Administrators,"  §  6. 
Parol  or  extrinsic  evidence,  see  "Evidence,"  {  9. 

{    1.    Oontraots  enforceable. 

*An  executory  contract  in  fraud  of  creditors 
of  one  of  the  parties  cannot  be  enforced  by 
either  against  the  other. — Sewell  v.  Norris  (Ga.) 
637. 

•DnlesB  the  material  stipulations  of  a  con- 
tract are  made  out  with  sufficient  definiteness 
for  the  court  to  do  justice  concerning  them,  it 
will  not  undertake  to  decree  specific  perform- 
ance.—McMillan  v.  McMillan  (8.  C.)  431. 

•Payment  of  the  purchase  money  alone  can- 
not support  an  action  for  specific  performance 
of  a  parol  contract  to  convey  land,  where  the 
possession  was  not  changed  after  the  alleged 
contract.— McMillan  v.  McMillan  (S.  C.)  431. 

•Improvements  necessary  to  specific  perform- 
ance of  a  verbal  contract  to  convey  defined.— 
McMillan  t.  McMiUan  (S.  C.)  43L 

f  2.     Prooeedings  and  relief. 

Defendant  held  not  entitled  to  compensation 
for  improvements  made  while  he  wrongfully 
withheld  possession  of  land  and  after  notice 
that  plaintiff  intended  to  assert  his  rights. — Al- 
ston V.  Connell  (N.  C.)  441. 

On  an  accounting  between  one  entitled  to 
a  oonverance  of  land  under  an  option  and  the 
owner  for  use  and  occupation,  etc.,  the  basis 
of  an  allowance  for  improvements  to  th^  land 
is  not  the  cost  thereof,  but  the  amount  by 
which  the  value  of  the  land  has  been  enhanced. 
—Alston  V.  ConneU  (N.  C.)  441. 

An  option,  and  not  a  deed  of  trust,  held  to 
constitute  the  correct  basis  for  an  accounting, 
and  hence  6  per  cent,  interest,  being  the  legal 
rate  on  the  balance  due,  was  properly  allow- 
ed, and  not  8  per  cent,  as  stipulated  for  in  the 
deed  of  trust.- Alston  v.  ConneU  (N.  G)  441. 

•Plaintiff  failing  to  obtain  decree  for  specific 
performance  of  parol  contract  to  convey  land 
%€ld  entitled  to  recover  the  price  paid. — McMil- 
lan T.  McMillan  (S.  C.)  431. 

SPEED. 

Of  vessel,  aee  "Collision,"  {  1, 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Uquors." 


STARE  DECISIS. 


See  "Courts."  i  2. 
•Point  annotated.   See  syllabns. 
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STATEMENT; 

By    witness    inconsistent    with    testimony,    see 

"Witnesses,"  §  4. 
Of  plaintiff's  claim,  ae«  "Pleading,"  {  2. 

STATES. 

Amendment  of  pleading  in  action  by  state,  see 
"Pleading,"  j  I. 

Courts,  see  "Courts." 

Judicial  notice  of  laws  of  another  state,  see 
"Evidence,"  f  1. 

Legislative  power,  see  "Constitutional  Law," 
i  2. 

Mandamus  to  state  officers,  see  "Mandamus," 
S  2. 

Proving  statutes  of  foreign  states,  see  "Stat- 
utes?' i  6. 

Public  lands,  see  "Public  Lands,"  't  1. 

Taxation  of  state  bonds,  see  "Taxation,"  |  S. 

Use  of  name  of,  in  mandamus  proceedings,  see 
"Mandamus,"  |  3. 

I    1.    FImmI    maaaKeaeiitt    pqUIo    delit, 
and  seonrlties. 

A  coupon  bond  of  a  state  is  a  negotiable  in- 
strument, and  the  state  issuing  the  same  incur* 
the  same  responsibilities  as  an  individual. — 
Ehrlich  v.  Jennings  (S.  C.)  9*^2. 

Const,  art.  10,  {  11,  forbidding  the  General' 
Assembly  from  creating  any  further  debt  with- 
out first  submitting  the  question  to  the  voters, 
held  not  to  bar  a  bona  fide  holder  Of  a  coui>on 
bond  of  the  state  from  exchanging  the  same  for 
a  certificate  of  stock,  under  Laws  1892,  pp.  24, 
25,  §J  1.  2,  though  such  bond  had  been  thereto- 
fore redeemed,  bnt  again  put  in  circulation  by 
theft— Ehrlich  v.  Jennings  (S.  0.)  922. 

A  bona  fide  holder  of  a  coupon  bond  of  the 
•tate  held  entitled  to  exchange  the  same  for  a 
certificate  of  stock,  as  provided  by  Acts  1882, 
pp.  24,  23,  §8  1,  2,  though  the  same  had  been 
theretofore  redeemed,  but  not  canceled  as  re- 
quired by  section  3,  p.  26,  and  again  restored 
to  circulation. — Ehrlich  v.  Jennings  (B.  C.)  922. 

I   2.    Actions. 

*A  suit  to  restrain  the  Comptroller  General 
from  proceeding  to  collect  a  license  tax  against 
petitioner,  a  corporation,  under  the  license  tnx 
act  of  1904  (24  St  at  Large,  p.  462),  as  amend- 
ed by  the  act  of  1905  (24  St  at  Large,  p. 
827),  heJd  not  a  suit  against  the  state. — Ware 
Shoals  Mfg.  Co.  v.  Jones  (S.  C.)  811. 

*Mandamaa  to  compel  the  state  treastirer  to 
exchange  a  certificate  of  stock  for  a  coupon 
bond,  as  authorized  by  the  express  provisions 
of  Laws  1892,  pp.  24,  25,  $S  1,  2,  is  in  no  sense 
a  suit  against  the  state  without  its  consent. — 
Ehrlich  v.  Jennings  (S.  C.)  922. 

STATUTES. 

Judicial  notice  of  laws  of  another  state,  see 
"Evidence,"  (  1. 

Laws  denying  due  process  of  law,  see  "Constitu- 
tional Law,"  {  6. 

Laws  denying  equal  protection  of  law,  see  "Con- 
stitutional Law,"  {  5. 

Laws  granting  special  privileges  or  immunities, 
see    Constitutional  Law,"  |  4. 

Laws  impairing  obligation  of  contracts,  see 
"Constitutional   Law,"   g   3. 

liegislative  powers  and  delegation  thereof,  see 
"Constitutional   Law,"   {   2. 

Provmont  relating   to   partioitlor  luhjectt. 
See  "Action,"  t  2 :    "Adverse  Poss-ssion."  {  1 ; 
"Appeal  and  Error."  §$  1.  3.  6-8,  10,  15.  19; 
"Arbitration  and  Award,"  {  1;    "Arrest"  f 
1;     "Attochment,"    (f    2,   6:     "Bail,"    8    1; 

•Point  annotated.    S«o  syllalina. 


"Bailment";  "Bankruptcy,"  Si  1,4;  "Banks 
and  Banking,"  |  1:  ''Bills  and  Notes,"  |  6; 
"Bridges,"  I  1 ;  "Burglary,"  J  1 ;  "Cancel- 
lation of  Instruments,'^  J  2;    "Carriers,"   SI 

1,  5-7,  10,  11;  "Chattel  Mortgages,"  SS  2,  4; 
"Clerks  of  Courts";  "Collision,"'^  8  1;  "Com- 
merce," 8  2 ;  "Common  Law" ;  "Coroners" ; 
"Corporations,"  88  3,  4 :  "Costs,"  8  2 ;  "Coun- 
ties,''^ 88  1,  3,  5 ;  "Courts,"  8  4 ;  "Covenants," 
S  1 ;  "Criminal  Law,"  88  3,  11,  17,  18,  20.  22, 
26-27,  29,  80,  37,  39,  40;  "Damages,"  8  3; 
"D^ath,"  8  1;  "Deeds,':  |  2;  "Depositions"; 
"Descent  and  Distribution" ;  "Discovery,"  8 
1 ;  "Dismissal  and  Nonsuit,"  i  1 ;  "Disorderly 
Conduct";  "Divorce."  8  4;  "Drunkards"; 
"Basements,"  S  1;  "Ejectment,"  8  1;  "Emi- 
nent Domain,"  S  1:  "Evidence,"  88  8,  10; 
"Exceptions,  Bill  of,'*  8  1 ;  "ExecuUon,"  88  1, 

2,  4,  5 :  "Executory  and  Administrators,"  88  2, 
t_8;  "Exemptions,"  8  1 ;  "False  Pretenses" ; 
"Fines";  "Fraud,"  8  2;  "Fraudulent  Convey- 
8D«*,"S1;  "Game":  "Gaming,"  8.1;  "Gar- 
nishment," §8  1-  4 J  "Grand  Jury"  ;  "Guardian 
and  Wttrrl,"  85  ],  2;  "Highways,"  8  1 ;  "Homi- 
cide," 8  <5;  "Husband  and  Wife,"  8  8:  "In- 
junction," 8  3;  "Insurance,"  88  1%,  9, 
10 ;    "Intoxicating  Liquors"  ;    "Judgment,"  SS 

1.  3,  5,  11;  "Jury,"  8  2;  "Justices  of  the 
Peace,"  U   1-3;    "Landlord  and  Tenant"  88 

3,  5;  ''Larceny,"  88  1,  2- "Libel  and  Slander," 
8  1 ;  "Licenses,"  8  1 ;  "Life  Estates" ;  "Lim- 
itation of  Actions" ;  "Logs  and  Logging" ; 
"Mandamus,"  8  1 ;  "Marriage" ;  "ilaster  and 
Servant,"  88  2,  4,  7,  8,  11,  12,  14 ;  "Mechan- 
ics' Liens";  "Mortgages,"  88  2,  3,  5;  "JIo- 
tions";  "Municipal  Corporations,"  8  5;  "Neg- 
ligence," 88  1,  4;  "New  Trial,"  8  2;  "Par- 
ties," 8  3 ;  "Partition,"  8  1 :  '"Partnership," 
8  2;  "Paupers,"  8  1;  "Pleading,"  8  1:  "Pos- 
sessory Warrnnt*';  "Public  linds,"  8  1: 
"Railroads."  88  5,  6,  8,  10,  11;  "Reference," 
88  1,  2;  "Schools  and  School  Districts,"  8  1; 
"Sunday";  "TTaxation,"  §g  2-5;  "Trespass," 
S  1;  "Trial,"  88  4.  8:  "Vagrancy";  "Vendor 
and  Purchaser,''  8  8;  "Venue,"  8  1:  "Waters 
and  Water  Courses,"  8  1:  "Weapons"; 
"Wharves";    "Wills,"   8  3;    "Witnesses,"   SS 

2.  3. 
Exchange  of  state  bonds,  see  "States,"  88  1>  2. 
State  boundaries,  see  "Boundaries."  8  1. 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

8  !•  Ctoneral  and  special  or  local  lairs. 
Const  art  9,  8  2,  providing  that  no  charter 
of  incorporation  shall  be  granted,  changed,  or 
amended  by  a  special  law,  relates  to  private 
or  quasi  public  corporations,  and  not  to  school 
districts.— State  v.  McCaw  (S.  C.)  145. 

Act  25  St  at  Large,  p.  731,  amending  Act 
20  St.  at  Large,  p.  246,  extending  the  boundar- 
ies of  a  school  district,  held  not  in  violation  of 
Const  art.  3,  8  34,  subd.  4,  prohibiting  special 
laws  incorporating  educational  societies. — State 
V.  McCaw  (S.  C)  145. 

•Acts  25  St.  at  Large,  p.  731,  amending  act 
20  St.  at  Large,  p.  246,  creating  a  school  dis- 
trict by  extending  its  boundaries,  held  not  In 
violation  of  Const,  art.  3,  8  34,  subd.  4,  prohil>- 
iting  a  special  act  incorporating  a  school  dis- 
trict—State V.  McCaw  (S.  C.)  145. 

•Under  Const,  art.  3,  8  34,  subd.  11,  pro- 
viding that  special  laws  shall  not  be  passed 
where  a  general  law  is  possible,  construed  to 
connection  with  article  11,  8  5,  does  not  render 
a  separate  act  extending  the  boundaries  of  a 
school  district  already  created  unconstitutional. 
—State  V.  McCaw  (S.  C.)  145. 

8    Z.    Subjects  and  titles  of  acta. 

♦Title  of  Acts  1903,  p.  579,  amending  the 
charter  of  the  city  of  Macon,  held  broad  enough 
to  embrace   the  provision  in  reference  to  t£e 
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issue  of  bonds  for  establishing  a  sewer  STStem. 
— Smitli  V.  City  of  Macon  (Ga!)  713. 

Act  1903  (24  St.  at  Large,  p.  81),  held  not  in 
riolation  of  Const,  art.  3,  t  17j  ss  relating  to 
two  separate  subject-matters.— McTeer  v.  Sooth- 
em  Express  Co.  (S.  C.)  930. 

I  3.    AmendaiMit,  i«Tlsioa,  Mid  eodiflea- 

tiOB. 

*An  act  dealing  with  a  single  snbJeet-imitteT, 
valid  as  to  one  phase,  bnt  inoperative  as  to  the 
other,  may  be  amended  by  an  act  relieving  the 
defects  applicable  to  the  one  portion,  so  as 
to  complete  the  scheme  of  the  original  act. — 
Bdalgo  V.  Sonthem  By.  Co.  (6a.)  846. 

•An  act  approved  August  23,  1905  (Acta 
1906,  p.  425),  as  amended  by  Act  Aug.  21,  1906 
(Acts  1906,  p.  61),  does  not  violate  the  (Consti- 
tution (Civ.  Code  1895,  g  5779),  relating  to 
repeals ;  this  provision  having  no  application 
to  repeals  by  implication.— Edalgo  v.  Southern 
Ry.  Co.  (Oa.)  846. 

(  4.    Repeal,  anspeaaloB,  ezplratloB,  and 
xevlTal. 

*A  statute  revising  the  whole  subject-matter 
of  a  former  one,  or  a  series  of  statutes,  becomes 
to  the  full  extent  of  its  terms  the  exclusive  rule 
governing  the  subject.— State  v.  Harden  (W. 
Va.)  716. 

*The  purpose  of  a  statute  revising  the  whole 
subject-matter  of  a  former  one  is  the  provision 
of  a  new  and  comprehensive  system  of  law  as 
to  the  subject-matter,  so  that  the  work  consists 
of  inclusion  only  by  means  of  express  and  im- 
plied enactments  and  re-enactments  and  express 
and  implied  adoption  of  existing  laws. — State  v. 
Harden  (W.  Va.)  715. 

*Xhe  language  of  a  statute  revising  the  whole 
subject-matter  of  a  former  one  relating  to  a 
given  subject  within  the  scope  of  the  act  is 
presumed  to  be  the  full  expression  of  the  legis- 
lative will  as  to  that  matter.— State  v.  Harden 
(W.  Va.)  716. 

I   6.    Ooastraotloii  and  aperattoa. 

'Criminal  statutes  are  to  be  strictly  con- 
strued.—Johnson  V.  State  (Ga.  App.)  266. 

'Where  a  power  is  conferred  by  statute,  every- 
thing  necessary   to  carry  out  the  power  and 


make  it  effectual  is  implied.— State  ▼.  Ckin  (8. 
C.)  937. 

*In  seeking  the  intent  of  a  statute,  regard 
most  be  had  to  the  subject-matter  and  all  the 
surrounding  circumstances  known  to  the  Legis- 
iature.- State  v.  Harden  (W.  Va.)  716. 

Awkwardness,  informality,  and  terseness  of 
expression  in  a  statute  cannot  be  imputed  to 
the  incompetency  or  lack  of  wisdom  on  the 
part  of  the  Legislature,  nor  to  the  peri>etration 
of  fraud  and  trickery  upon  it.— State  t.  Harden 
(W.  Va.)  716. 

The  Legislature  is  presumed  to  lutre  had  foil 
knowledge  of  the  subject-matter  of  statutes 
passed  by  It— State  v.  Harden  (W.  Va.)  715. 

Courts  will  not  presume  that  the  Legislatnie 
in  referring  to  all  the  amendments  made  to  the 
charter  of  a  town  did  not  take  notice  of  one 
of  them,  because,  since  the  passage  of  the  act 
making  such  reference,  its  validity  has  been 
denied,  for  it  was  not  within  the  domain  of 
legislative  action  and  power  to  pass  on  the 
Question  of  its  validity.— State  v.  Harden  (W. 
Va.)  716. 

*An  interpretation  of.  a  statute  or  danse 
thereof  whicn  gives  it  no  function  to  perform, 
most  be  rejected  as  onsoond. — State  t.  ECazden 
(W.  Va.)  716. 

Ambiguity  in  a  statute  defined. — State  v. 
Harden  (W.  Va.)  716. 

That  which  is  necessarily  implied  in  a  stat- 
ute or  must  be  included  in  it  to  make  the 
terms  used  have  effect  according  to  their  ot^ 
dinary  meaning  is  as  much  a  part  of  it  as  if 
declared  in  express  terms.— ^State  v.  Harden 
(W.  Va.)  716. 

'However  awkard  and  nnosual  the  language 
of  a  statute  may  be,  the  legislative  intent  man- 
ifested by  it  must  be  ascertained  and  enforced 
as  the  law.— State  v.  Harden  (W.  Va.)  715. 

I   6.    Pleadlac  Mtd  •▼Ideaee. 

*The  statutes  of  another  state  can  only  be 
proved  by  printed  volumes  of  the  statutes  pur- 
porting to  have  been  published  by  state  authori- 
ty.—Free  V.  Southern  Ry.  (S.  C.)  952. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 
Amend.  14 463,  983 

STATUTES  AT  LARGE. 

1898,  July  1,  ch.  541,  J  11, 
30  Stat.  549  [U.  S. 
Comp.  St.  1901,  p. 
3426] .54,  66 

REVISED  STATUTES. 

f  3240  [U.  S.  Comp.  St. 
1901,  p.  2093] 1002 

COMPILED    STATUTES 
1901. 

Page  2093    1002 

Page  3420 64,  56 

GEORGIA. 

CONSTITUTION   1877. 
Art  1,  i  3,  par.  1 640 


Art.  6,  I  6 

Art  7,  i  2,  par.  1. 


.1109 
.  463 


CIVIL  CODE  1885. 

t  2118 628 

{  2107  891 

f  2222 538 

i  2316  59 

I  2321 642,  688,  1044 

8  2322  769 

2323 258 

2458  474 

5  2528.  2636 777 

2610  258,  1015 

2611  524 

2612  252,  524 

2637 215 

I  2695,  subd.  2 356 

i   2765 648 

§  2778 624 

i   2779  1120 
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I  4116 236.  244,  496 
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f  4^4 415 

4  4680 864 

It  4770,  4771 860 

*  4799 297 

j  4818  679 

SS  4938.  4946 33 

H   4065-4967 166 

I  4988 287 

H  4097,  4996 862 

i   5046 ■ 395 

S9  5072,  B077 278 

«  5008 496 

H  5105,  6106 106 

<  5282 611 

5  5287 688 

!  5331 468 

S  5384 •....  128 

{  5432  712,897 

S  5484  879 

I  5488 786 

f  5408 242 

{  5512 673 

i   5526  236,  473 

i  6527  62,  362 

f  5528  62,  278 

f  5529 278 

S  SK32 103 

5  5534  103,  278 

6  5560 278 

S  6585 304 

I  6501  673 

i   5594 312 

{  6646 359 

i  6668 384 

i   5770 846 

I  6883 773 

PENAL  CODE  1896. 

i  31 374 

I  70  686 

SS  71,  73 676,  C86 

1178  277,  1126 
179 277 
182 1126 
104 558 
221.  Amended  by  Laws 

1903,  p.  44 141 

»  341  649 

{  341.  Amended  by  Laws 

1898,  p.  60 „23 

(  343 1129 

I  422  550 

i  428.  Amended  by  Laws 

1897,  p.  39 20 

f  444  «7,  71 

I  508 „57 

-  527 809 

670  301,  401 

671 318 

672 695 

680 1070 

I  798,  snbd.  3 1066 

1935 133 
984 781 
085  271,  3S.-).  673 
1010  327.  416 
1017 6(57 

t  1039 401 

«  4081 20 

POLITICAL  CODE  1895. 

H  10,  242 1106 

i  404,   par.   2 175 

l§  673.  678,  679 888 

I  1776 1115 

CITY    CHARTERS. 
Swainsboro,  |  26 139 

LAWS. 

1869,  p.    1.33 780 

1878,  p.    145 5.38 

1882,  p.   47 44 


1886,  p.  265.   Amended  by 
LawB  1903,  p.  338 175 

1887,  p.  189 139 

1897,  p.   39 20 

1898,  p.    60 23 

1899,  p.   78 1120 

1900,  p,  63 260,  1038 

1902.  p.  20,  t  2,  par.  2. . .  463 

1903,  p.   44 141 

1903,  p.  90.... 284,  690,  1111 

1903,  p.  01 60,  600 

1003.  p.   92 683 

1903,  p.   338 176 

1908,  p.   679 T13 

1905,  p.  110,  par.  8 492 

1905,  p.   114 265 

1905,  p.    248 381 

1906,  p.  425.    Amended  by 
Lawa  1906,  p.  61 846 

1905,  p.   478 846 

1906,  p.    26 59 

1906.  p.    62 1107 

1006,  p.    61 846 

1906,  p.    95 401 

KORTH  CAROUNA. 

CODE  1883.   • 

{  1333.    Repealed  by  Lawa 
1899,  p.  138,  cli.«2 993 

KBVISAL  1905. 

(104etseq 1091 
i  129,  248,  360 1091 
I  383.  SSS 993 
891    1005 
395,  Bubsec.  9 1075 

i  400 993 

If  416,  417 506 

;|   420,   423,  424 79.^ 

11437,488 500 

i  469 603 

H485,  614 1091 

|§  1447,  1448 798 

§  1580 1083 

a   1616,  1017 1002 

S  1696 439 

i  1709et  seq 748 

{  2060 998,  1002 

§  2080 1007 

li  2214,  2215 1089 

f  2646 993,  1062 

i  3983  443 

IS  4747,  4806 802 

I  6458 1007 

LAWS. 

1803,  p.  302.  ch.  299.  (  8. .  802 

1809,  p.  138,  ch.  42 993 

1903,  p.  851,  ch.  498 1007 

SOUTH  CAROLINA. 

CONSTITUTION. 

Art  1,  {6 083 

Art.  1,   f   18 815 

Art.  3,   I    17 930 

Art.  3,  j  27 762 

Art  3,  f  34,  Bubda.  4, 11. .  145 

Art.  5,  I  4 811 

Art  8,  I  6 811 

Art  0,  8  2 146,  811 

Art  10,  «  11 922 

Art  11,  J  5 145 

CIVIL  CODE  1902. 

§1  328-331 430 

S  412  811 

$  413    430,  811 

«8  785,  786 762 

IS  994,  lOOG 337 


!  1710 983 

i  1793 809 

«  1805 940 

12135 337 
2170 422 
2183 150 

12456 804 

i  2656    941 

I  8117    387 

CODE   OP   CIVIL  PROCE- 
DURE 1902. 

}112,  BQbd.  6 610 
188 931 
146 809 

5  248    965 

I  293 763 

I  309    966 

i  400    956 

{  ^8 800 

LAWS. 

Di^Mnsary  Act,  H  6»  12, 

86   887 

18(35,  p.    291 614 

1866,  p.    893 614 

1879.  p.  19 804 

1888,  p.  246.    Amended  by 
Laws  1907,  p.  781 145 

1892,  pp.  24,  25,  26,  M  2, 

8  922 

1893,  p.   409 417 

1898.  p.   746 941 

1901,  p.    754 762 

1903,  p.  1 983.  989 

1903,  p.  81 927,  930 

1903,  p.  81.  S  2 983 

1904,  p.   462 417 

1904,  p.  462.   Amended  by 

Laws  1905,  p.  827 811 

1005.  p.   ffir 811 

1906,  p.    915 933 

1907,  p.    731 146 

TENKESSEB. 

CODE  1858. 
§  3130 106 


VXROINIA. 

CODE  1878. 
Ch.56,§  11 686 

CODE  1887. 

i  1079    686 

i  2562     [Code    1904.      p. 
1310]   ,.  664 

CODE  1004. 

a  83a,  86 769 

8  462 567 

§8  1105c,  1105f.    Amended 
by    Laws  1906,   p.  452, 

ch.  257 586 

12941    560 

i  2460a    601 

2562 664 

8  3214,  3216,  3220,  8271  572 
8386 588 

LAWS. 
1906,  p.  462,  ch.  257 686 

WEST  VIROINIA. 

CONSTITUTION. 

Art  6,  §  46  [Code  1906,  p. 
Ixiii] 715 
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Art.  8,   8  24   [Code  1906, 
p.  IxxiT]   715 

CODE   1899. 
Ch.  31,  {  25  [Code  1906,  { 
884]    , 015 


Ch.  134,  {  6  [Code  1906, 
f  4037] 1029 

CODE  1906. 

Pages  Iziii,  Ixxiv 716 

i  884 915 


i  4037 1029 

LAWa 
1891,  pp.  88,  90,  cb.  40.  f 


35 


715 


STIPULATIONS. 

Where  there  is  nothing  to  indicate  that  re- 
spondent has  waived  the  right  to  object  to  the 
brief  of  evidence  being  filed  after  30  days  from 
the  date  of  the  motion,  it  is  no  reason  for  over- 
ruling a  motion  to  dismiss  tliat  there  was  an 
agreement  between  counsel  to  insert  in  an  order 
continuing  the  motion  after  the  30  days  a  pro- 
vision that  it  afterwards  might  be  perfected  in 
any  way.— Pinnebad  v.  Pinnebad  (Ga.l  879. 

STOCK. 

Corporate  stock,  see  "Corporations,"  f  2. 

STOLEN  GOODS.      • 

See  "Receiving  Stolen  Goods." 

STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 
Liability  of  street  railway  company  for  torts 
of  servant,  see  "Corporations,"  $  3. 

STREETS. 

See  "Highways";  "Municipal  Corporations,"  {{ 
3.  5,  6.. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  {  1. 

SUBMISSION. 

To  arbitration,  see  "Arbitration  and  Award," 
f  1. 

SUBROGATION. 

•One  who  purchases  property  against  which 
are  two  recorded  mortgages  and  pays  off  the  sen- 
ior mortgage  out  of  the  purchase  money,  held 
not  subrogated  to  the  rights  of  the  senior  mort- 
gagee.—Kagan  V.  Standard  Scale  Co.  (Ga.)  31. 

•When  the  creditors  or  the  obligee  in  a  bond 
given  by  a  receiver  recovered  judgment  against 
the  receiver  and  the  surety  on  his  bond,  and  the 
surety  paid  the  judgment,  such  surety  is  sub- 
rogated to  the  rights  of  the  creditors  to  enforce 
the  liability  incurred  by  a  bank  on  account  of 
its  particination  in  the  breach  of  trust.—Ameri- 
can  Nat.  Bank  of  Macon  v.  Fidelity  &  Deposit 
Co.  of  Maryland  (Oa.)  867 ;  Exchange  Bank  of 
Macon  v.  Same,  Id. 

•Grantees  of  a  mortgagee  in  possession, 
though  affected  with  record  notice  of  the 
rights  of  a  mortgagor's  heirs  to  redeem,  are 
subrogated  to  all  the  rights  of  their  grantor.— 
Francis  v.  Francis  (8.  C.)  804. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"  {  2. 


SUIT. 

Se«  "Action." 

SUMMARY  PROCEEDINGS. 

For  possession  of  personal  property,  we  "Pos- 
sessory Warrant. 

Recovery  of  possession  by  landloid,  see  Tand- 
lord  and  Tenant,"  $  4. 

SUNDAY. 

Judicial  notice  in  criminal  prosecntton  of  works 
of  necessity,  see  "Criminal  Law,"  {  6. 

Keeping  open  of  saloon  on,  see  "Intoxicating 
Liquors,''  H  5,  6. 

*A  barber  who  shaves  on  Sunday  the  members 
of  a  club  in  the  clubhouse  for  compensation  vio- 
lates Pen.  Code  1895,  i  422.— McCain  v.  State 
(Ga.  App.)  660. 

Shaving  members  of  a  club  at  a  room  in  tlie 
clubhouse  is  none  the  less  a  violation  of  Pen. 
Code  1^)5,  §  422,  because  the  compensation  is 
voluntary,  and  the  work  is  confined  to  members 
of  the  cIab.-^McCain  v.  State  (Ga.  App.)  55a 

SUPREME  COURTS. 

See  "Courts,"  i  4. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses,"  {  1. 

SURRENDER. 

Of  bailment,  see  "BailmenL" 
Of  principal  on  bail  bond,  see  "Bail,"  8  1. 
Of    written    instrument    for    cancellation,    see 
"Cancellation  of   Instruments." 

SURVIVORSHIP. 

Of  devisees  or  legatees,  see  "WUIe,"  t  4. 

SUSPENSION. 

Of  member  of  beneficial  association,  see  "Bene- 
ficial Associations." 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Jurisdiction  of  Supreme  Court  to  restrain  col- 
lection of  tax,  see  "CJourts,"   S  4. 

Laws  imposing  tax  as  impairing  obligation  of 
contract,  see  "Constitutional  Law,"  {  3. 
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Laws  Imposing  tax  a*  denying  equal  protection 
of  law,  see  'T'onstitutional  Law,"  {  5. 

Specific  tax  on  bank  presidents,  see  "Banks  and 
Banking,"  |  1. 

Suit  to  restrain  state  officer  from  collecting 
license  tax  as  suit  against  state,  see  "States," 
i  2. 

Tax  receipts  as  evidence  of  title,  see  "Property." 

Tax  records  aa  documentary  evidence  in  crim- 
inal prosecution,  see  "Criminal  Law,"  8  11. ' 

Local  or  tpeoial  taxet. 
Bee  "Counties,"  f  4 ;    "Schools  and  School  Dis- 
tricts," i  1. 
Bridge  taxes,  see  "Bridges,"  {  1. 

Occupation  or  privilege  tames. 
See  "Intoxicating  Liquors,"  i  3;    "Licenses," 
§  !• 

I    1.    Kature    and    «zteai    of    power    la 
general. 

The  supreme  taxing  power  of  the  state  is 
vested  in  the  Legislature,  and  its  exercise  of  the 
power  is  presumed  valid  and  constitutional.— 
Ware  Shoals  Mfg.  Co.  v.  Jones  (S.  C.)  811. 

t   S.    Oonatltntloaal     regvlreneata     aad 
restrictions. 

The  word  "proper^."  as  used  in  the  Constitu- 
tion (Civ.  Code,  i  5883),  does  not  require  the 
taxing  of  public  property  or  any  of  the  lawful 
Instrumentalities  of  government. — Penick  v. 
Foster  (Ga.)  778. 

'Where  a  foreign  corporation  has  paid  license, 
as  required  by  Act  1893,  21  St.  at  Large,  p. 
409,  to  do  business  in  the  state,  it  may  also  be 
required  by  Act  24  St.  at  Large,  p.  462,  to  pay 
an  additional  annual  tax  baaed  on  the  value  of 
Its  property  in  the  state. — British-American 
Mortgage  Co.  v.  Jones  (S.  G.)  417. 

I   3.     IilablUtT  oif  persons  and  property. 

*The  Constitution  and  statutes,  dealing  with 
taxation,  are  to  be  interpreted  in  the  light  of 
the  fundamental  principles  that  public  property 
and  the  various  instrumentalities  of  government 
are  not  subject  to  taxation.— Penick  t.  Foster 
(Ga.)  778. 

General  terms  in  the  Constitution  or  the  stat- 
utes providing  for  the  collection  of  taxes  are 
never  allowed  their  full  literal  import,  if  the 
effect  is  to  require  that  to  be  done  which  the 
law  does  not  authorize  or  to  violate  funda- 
mental principles.— Penick  t.  Foster  (Ga.)  778. 

*The  general  rule  is  that  public  proi>erty  and 
the  various  instrumentalities  of  government 
are  not  subject  to  taxation. — Penick  v.  Foster 
(Ga.)  773. 

•Bonds  issued  by  a  municipality  for  loans  are 
not  taxable  unless  there  is  clear  language  in  the 
law  showing  that  such  was  the-  intent  of  the 
lawmakers.— Penick  v.  Foster  (Ga.)  773. 

There  is  not  in  the  tax  law  of  the  state  any 
terms  expressly  declaring  that  bonds  of  the  state, 
or  of  its  various  political  subdivisions,  are  sub- 
ject to  tax.— Penick  v.  Foster  (Ga.)  773. 

Bonds  issued  by  a  municipal  corporation  in 
the  state  in  the  hands  of  a  resident  of  the  state 
are  not  taxable  by  the  state  nor  any  county 
thereof.- Penick  v.  Foster  (Ga.)  773. 

I   4.    LevT   and  assessment. 

*An  undivided  interest  in  land,  or  mineral  un- 
derlying land,  cannot  properly  be  entered  and 
taxed  on  the  land  t)ook ;  and  a  deed  founded  on 
a  sale  of  such  interest  for  nonpayment  of  taxes 
will  be  set  aside. — Toothman  r.  Courtney  (W. 
Va.)  915. 

*The  entry  in  the  land  book  of  an  undivided 
interest  in  land,  or  mineral  underlying  land, 
and  sale  and  deed  for  taxes  thereon,  is  not  cured 


br  Code  1899,  c.  31,  {  25  [Code  1906,  |  884].- 
Toothman  v.  Courtney  (W.  Va.)  916. 

i   6.     Colleetion  and  enforcement  asalnst 
persons  or  personal  property. 

The  misspelling  of  an  official's  name  to  a  tax 
execution  does  not  invalidate  it,  where  the  of- 
ficial authorized  another  to  sign  it  or  actually 
adopted  the  signature.— Vickers  ▼.  Hawkins 
(Ga.)  44. 

The  addition  of  the  letters  "T.  C."  to  the  sig- 
nature to  a  tax  execution  sufficiently  indicates 
that  the  official  issued  it  in  his  capacity  as  tax 
collector.— Vickers  v.  Hawkins  (Ga.)  44. 

T'nder  the  express  provisions  of  Act  Dec.  13, 
1882  (Acts  of  1882,  p.  47).  a  tax  execution 
against  unretumed  wild  land  was  properly  jp- 
sued  by  the  tax  collector.— Vickers  v.  Hawkins 
(Ga.)  44. 

A  tax  fi.  fa.  held  to  recite  the  necessary  juris- 
dictional facta  required  by  statute. — Vickers  v. 
Hawkins  (6a.)  44. 

Facts  held  sufficient  to  authorise  an  inference 
that  an  officer  adopted  the  signing  of  his  name 
to  a  tax  execution  by  another  as  his  own  sig- 
nature.— Vickers  v.  Hawkins  (Ga.)  44. 

Application  to  enjoin  county  auditor  from 
collecting  income  tax  under  Civ.  Code  1902,  §§ 
328-831,  denied,  plaintiff  having  an  adequate 
remedy  at  law  under  CSv.  Code  1902,  |  413. — 
Fleming  v.  Power  (8.  C.)  430. 

*Civ.  Code  1902,  |  413,  held  not  to  provide 
an  adequate  remedy  against  alleged  illegal 
license  taxes  imposed  on  a  corporation  under 
the  license  tax  act  of  1904  (24  St.  at  Large,  p. 
462).  as  amended  by  the  act  of  1905  (24  St. 
at  Large,  p.  827).— Ware  Shoals  Mfg.  C!o.  v. 
Jones  (S.  C.)  811. 

{   6.    Sale    of   land   for    nonpayment    of 
tan. 

An  undivided  interest  in  land,  or  mineral  un- 
derlying land,  cannot  properly  be  entered  and 
taxed  on  the  land  book ;  and  a  deed  founded  on 
a  sale  of  such  interest  for  nonpayment  of  taxes 
will  be  set  aside.— Toothman  v.  Courtney  (W. 
Va.)  915. 

I  7.     Tax  title*. 

*Biil  to  set  aside  tax  deed  of  undivided  inter- 
est in  land,  or  minerals  underlying  land,  held 
required  to  tender  purchase  money  and  taxes 
subsequently  paid,  as  a  condition  precedent  to 
the  setting_aBide  of  the  deed.— Toothman  t. 
Goortney  (W.  Va.)  915, 

TELEGRAPHS  AND  TELEPHONES. 

Argument  and  conduct  of  counsel  in  action 
against  telegraph  company,  see  "Trial,"  !  3. 

Opinion  evidence  in  action  for  failure  to  de- 
liver telegram,  see  "Evidence,"  §  10. 

Requests  for  instructions  in  action  for  delay 
in  delivery  of  telegram,  see  "Trial,"  f  9. 

Review  of  questions  of  fact  and  findings  in  ac- 
tion for  failure  to  deliver  telegram,  see  "Ap- 
peal and  Error,"  {  16. 

i  1.    ResnlatioB  and  operation. 

Petition  held  to  state  no  cause  of  action  for 
delay  in  delivery  of  telegram. — Seifert  v.  West- 
em  Union  Telegraph  Co.  (Ga.)  699. 

An  allegation  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message  from 
the  wife  to  the  husband  that  she  was  damaged 
to  the  amount  of  tiis  salary  hdd  properly  strick- 
en on  demurrer. — Glenn  v.  Western  Union  Tel- 
egraph Co.  (Ga.  App.)  83. 

It  is  error  to  sustain  a  general  demurrer  to  a 
petition  for  failure  to  deliver  a  telej^ram,  which 
sets  forth  a  breach  of  contract  implied  from  the 
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public  dnty  owing  by  the  defendant  which  wonld 
entitle  plaintiff  to  recover  nominal  damages.— 
Glenn  v.  Western  Union  Telegraph  Co.  (6a. 
App.)  83. 

While  a  telegraph  company  is  bound  prompt- 
ly to  deliver  a  message  sent  in  cipher  if  it  un- 
dertakes  to  transmit  it,  it  is  not  chargeable  with 
the  knowledge  of  the  meaning  of  the  words. — 
Bashinsky  v.  Western  Union  Telegraph  Go.  (Qa. 
App.)  91. 

In  an  action  brought  for  failure  to  deliver  in 
reasonable  time  a  cipher  telegram,  held,  that  de- 
fendant had  the  right  to  be  informed  in  the  pe- 
tition as  to  the  meaning  of  the  telegram  so  as 
to  enable  it  to  prepare  its  defense.— Bashinsky 
T.  Western  Union  Telegraph  Co.  (Ga.  App.)  91. 

\vhere  it  is  alleged  that  damages  have  result- 
ed from  the  failure  to  promptly  deliver  a  cipher 
message  which  embodies  a  contract,  the  fulfill- 
ment of  which  would  have  been  profitable  to 
plaintiff,  the  latter  must  translate  such  cipher 
telegram  in  the  petition. — Bashinsky  v.  Western 
Union  Telegraph  Co.  (Ga.  App.)  91. 

Where  the  alleged  loss  and  damage  and  the 
qaestion  as  to  whether  there  was  a  contract  or 
not  and  whether  such  contract  if  performed  by 
the  addressee  included  commissions  can  be  de- 
termined only  by  the  knowledge  of  the  contents 
of  a  cipher  telegram,  a  special  demurrer  to  the 
allegation  that  a  contract  was  lost  by  delay  in 
delivery  and  that  plaintiff  wonld  have  made  com- 
missions is  properly  sustained. — Bashinslrr  v. 
Western  Union  Telegraph  Co.  (Ga.  App.)  91. 

*Tbe  right  of  action  of  the  sendee  of  a  tele- 
gram is  for  the  tort  from  breach  of  a  legal  duty 
of  which  a  justice  court  has  no  Jurisdiction. — 
Western  Union  Telegraph  Co.  ▼.  Cooper  (Ga. 
App.)  517. 

*A  contract  for  sending  a  telegram  is  made 
with  the  sender,  and  any  action  by  the  sendee 
for  delajr  in  delivery  must  be  an  action  ex  delicto 
for  negligent  breach  of  public  duty.— Western 
Union  Telegraph  Co.  v.  Cooper  (Ga.  App.)  517. 

*In  the  transmission  of  a  telegram,  the  tele- 
graph company  is  the  agent  of  the  sender,  to 
whom,  and  not  to  the  company,  the  recipient 
must  look  for  damages  from  error  in  transmis- 
aion.— Western  Union  Telegraph  Co.  T.  Cooper 
(Ga.  App.)  617. 

*Suit  in  an  action  for  failure  to  deliver  a  tel- 
egram held  sufiScient  presentation  of  claim  with- 
in conditions  of  message.— Smith  t.  Western  Un- 
ion Telegraph  Co.  (S.  0.)  6. 

'Addressee  of  message  held  to  have  cause  of 
action  for  mental  angiush  for  failure  to  deliver 
telegram.— Smith  v.  Western  Union  Telegraph 
Co.  (S.  a)  6. 

*A  telegraph  company  is  not  liable  for  delay 
in  delivering  telegram  received  after  closing 
hours,  if  the  office  hours  are  reasonable  and  the 
message  so  received  may  be  transmitted  with- 
in a  reasonable  time  after  the  office  is  open  next 
day.— Smith  t.  Western  Union  Telegraph  Go. 
(S.  a)  6. 

'Resulting  exposure  and  sidmefls  cannot  be 
said  as  a  matter  of  law  not  to  have  been  rea- 
sonably anticipated  from  failure  to  deliver  tel- 
egram.—Dempsey  V.  Western  Union  Telegraph 
Oo.  (S.  C.)  9. 

Whether  sender  of  telegram  used  every  means 
to  minimiie  his  mental  suffering  on  delay  of 
message  held  for  the  jury.— Dempsey  v.  Weatem 
Union  Telegraph  Co.  (S.  C.)  9. 

Unexplained  delay  in  delivery  of  a  telegram 
for  nearly  17  hours  raises  the  question  of  will- 
fulness.— DemT>sey  v.  Western  Union  Telegraph 
Co.  (S.  C.)  9. 

Allegation  in  action  for  delay  in  delivery  of 
telegram  held  suflicient  to  give  notice  to  defend- 

*Polat  annotated. 


ant  of  plaintiff's  intention  to  show  that  defend- 
ant knew  why  message  was  important. — Demp- 
sey V.  Western  Union  Telegraph  Oo.  (S.  C)  8. 

"Deliver,"  aa  applied  to  a  telegram,  means 
"transmit  and  deliver."— Kirby  v.  Western  Un- 
ion Telegraph  Ca  (S.  a)  10. 

*Aji  addressee  of  a  telegram  in  an  action  for 
damages  makes  ont  a  case  by  proving  Icog  de- 
lay in  delivery  and  damages  resulting  therenom. 
— Kirt^  T.  Western  Union  Telegraph  Oo.  (S.  O.) 

Special  damages  for  failure  to  deliver  tele- 
gram held  not  reasonable,  unless  telegraph  com- 
pany had  notice.- Kirby  t.  Weatem  Union  Tel- 
egraph Oo.  (S.  a)  10. 

*Tel(«ram  held  not  to  lead  telegraph  compa- 
ny to  believe  that  failure  to  deliver  promptly 
would  cause  the  addressee  to  miss  a  comforta- 
ble conveyance  sent  for  her. — Kirhy  t.  Western 
Union  Telegraph  Oo.  (S.  O.)  10. 

*TeIegraph  company  Md  not  liable  for  puni- 
tive damages  for  delay  in  delivering  telesram.— 
Todd  V.  Western  Union  Telegra]^  Co.  (8.  Ot) 
488. 

*In  an  action  for  delay  in  deliverins  a  tele- 
gram directing  the  recipient  to  fumira  a  car- 
riage at  a  railway  station,  plaintiff  cannot  show 
mental  anguish  on  account  of  not  being  able  to 
get  the  carriage  for  his  wife  and  children  where 
they  were  not  mentioned  in  the  telegram. — 
Todd  V.  Western  Union  Telegraph  Oow  (S.  C) 
433. 

Where  a  wife  received  a  delayed  telegram  that 
her  husband  would  not  return  that  night  and  to 
go  to  her  father's,  th^  court  cannot  say  that  her 
driving  through  the  forest  with  her  infant  at 
night  to  her  father's  home  was  a  voluntary  act 
^loy  V.  Western  Union  Telegraph  Co.  (S.  C) 
972. 

•Verdict  for  delay  in  delivery  of  telegram 
held  excessive,  as  including  punitive  damages, 
where  there  was  no  evidence  of  willfnlnese.— 
Cloy  V.  Western  Union  Telegraph  CJo.  (S.  0.) 
972. 

'Telegram  held  insufficient  to  wain  telegraph 
company  of  mental  anguish  caused  by  the  re- 
cipient being  left  at  home  without  protection  in 
the  night — Cloy  ▼.  Weatem  Union  Telegraph 
Oo.  (S.  O.)  972. 

TENDER. 

*A  petition  alleging  tender  ot  the  amount  of 
a  debt  with  interest  was  sufficient  though 
plaintiff  did  not  allege  how  much  in  doUara  and 
cents  she  tendered  on  the  date  named. — AMkew 
V.  Thompson  (Ga.)  864. 


Of  Ie««ea,  aee 


TERMS. 

"landlord  and 


Tenant."  |  1. 


TESTAMENT. 


See  "WUto." 


TESTAMENTARY  CAPACITY. 

See  "WUla."  |  1. 

THEFT. 


See  "Larceny." 


TICKETS. 


For  carriage  of  pasaengera,  see  "Oaniera,"  SI 
9.  12. 
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TIMBER. 

Sm  'Xoga  and  Logging." 

TIME. 

For   filing  exception*  to  auditor's  report,  we 

"Reference."  I  2. 
For  i>erformance  of  contract,  see  "Contracta," 

For  presentation  of  claims  against  county,  see 
"CoanUea,"  |  6. 

For  record  on  execution  doclcet  of  entry  on  ex- 
ecution, see  "Execution,"  {  6. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 

Condemnation  affecting  title,  see  "Eknlnent  Do- 
main," {  5. 

Conveyance  of  title  in  trust,  see  "Trusts,"  {  2. 

ESstoppel  to  assert,  see  "Estoppel,"  I  1. 

In  another  as  defense  for  sheriff's  failure  to  levy 
fi.  fa.,  aee  "Sheriffs  and  Constables,"  f  1. 

Of  statntea,  see  "Statutes."  (  2. 

Passing  title  on  sale,  see  "Sales,"  i  6. 

Reformation  of  deed  in  chain  of  title,  see  "Ref- 
ormation of  Instruments,"  i  2. 

Reservation  of  title  on  conditional  sale,  see 
"Sales,"  f  9. 

Tax  titles,  see  "Taxation,"  $  7. 

Verbal  declarations  affecting,  see  "Property." 

TORTS. 

Canaing  death,  see  "Death,"  f  L 

LiaiUitie*  of  particular  clniscs  of  periont. 
See  "Corporations,"  {  8;    "Municipal  Corpora- 
tions," I  6. 
Employes,  see  "Master  and  Servant,"  i  13. 

Particular  tortt. 

"Fraud";    "Ldbel  and 
;ligence" ;    "Trespass." 
Maritime  torts,  see  "Collision." 

Remediet  for  tori*. 
See  "Action,"  {  1 ;  "Arrest,"  g  1 ;   "Trial,"  1 11. 
Elements  of  compensation,  see  "Damages,"  |  2< 
Joinder  of  actions  ex  delicto  and  ex  contractu, 

see  "AcUon,"  {  2. 
Set-off  of  cause  of   action  ex  delicto  against 

canae  of  action  on  notes,  see   "Set-Off  and 

Counterclaim,"  i  2. 

*Where  a  vendor  fraudulently  makes  a  sec- 
ond conveyance  of  the  same  land,  a  cause  of 
action  ex  delicto  arises  in  favor  of  the  first 
vendee. — McLiendon  Bros.  v.  Finch  (Ga.  App.) 
680. 

TOWNS. 

See    "Oonnties":     "Municipal    Corporations"; 

"Schools  and  School  Districta,"  f  1. 
Dedication  of  property  to,  see  "Dedication,"  |  1. 

TRANSCRIPTS. 

As  evidence,   see  "Evidence,"   |  8. 
Of  record  for  purpose  ef  review,  see  "Criminal 
Law."  8  80. 


See  "Conspiracy,"  i  1 ; 
Slander" ;    "Negligenc 


TRANSITORY  ACTIONS. 

See  "Venue,"  |  L 

TREES. 

See  "Logs  and  Logging." 


TRESPASS. 

Accrual  of  limitations,  see  "Limitation  of  Ac- 
tions," I  2. 
Ejection  of  trespaaser,  see  "Carriers,"  %  12. 
Injuries  to  trespassers,  see  "Railroads,"  §  7. 
Restraining  cutting  of  timber,  see  "Injunction," 

I   1.  AetloBS. 

*In  trespass,  plaintiff  cannot  recover  for 
mesne  profits,  which,  under  Civ.  Code  1896,  S| 
4997,  4998,  are  recoverable  in  ejectment  in  one 
action.— Cobb  v.  Wrightsville  &  T.  R.  Co.  (Ga.) 
862. 

Where  a  woman  claimed  land  as  remainder- 
man, and  alleged  that  she  was  the  daughter  of 
the  grantee  for  life,  bnt  failed  to  allege  that  she 
was  the  daughter  of  the  man  whose  child  under 
the  deed  she  must  also  be,  she  could  not  recover 
for  trespass  on  the  land. — Cobb  v.  Wriehtsvllle 
&  T.  R.  Co.  (Ga.)  862. 

Actual  possession  held  suflScient  to  authorize 
a  recovery  of  damages  to  the  freehold  in  an 
action  for  trespass  against  a  wrongdoer. — South- 
em  Ry.  Co.  V.  Thompson  (Ga.)  1044. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

TRIAL 

See  "New  Trial";    "Reference";    "Witnesses." 
Trial  of  right  to  property  'levied  on,  see  "At- 
tachment," I  6 ;  ^'Execution,"  g  3. 

Prooeeding*  incident  to  triala. 
See  "Continuance." 
Entry   of  judgment  after  trial   of  issues,   see 

"Judgment,"  g  2. 
Place  of  trial,  aee  "Venue,"  g  2. 

Trial  of  aotiont  hy  or  against  particular  oImms 

of  pertoni. 
See   "Carriers,"  gg  3,  10,   11;    "Husband  and 
Wife,"   g  3;    "Master   and   Servant,"  g   12; 


"Municipal  Corporations," 
gg  8-11. 


g  6;    "Railroads,'' 


Trial  of  particular  oivH  actions  or  proceeding*. 
See   "Ejectment,"  g  3;    "Libel   and   Slander," 

g  4;    "Negligence,"  g  4. 
For  breach  of  contract,  see  "Contracts,"  g  6. 
For  causing  death,  see  "Death,"  g  1. 
For  compensation  of  broker,  see  "Brokers,"  g  4. 
For  deaui  caused  by  operation  of  railroad,  see 

"Railroads,"  g  8. 
For  death  of  animals  caused  by  operation  of 

railroad,  see  "RaUroads,"  g  10. 
For  death  of  servant,  see  "Master  and  Servant," 

g  12. 
For  delay  in  transportation  or  delivery  of  ship- 
ment, see  "Carriers,"  g  3. 
For  injuries  from  fires  caused  by  operation  of 

railroad,  see  "Railroads,"  g  11. 
For  loss  or  injuries  to  shipment,  see  "Carriers," 

g  4. 
For  personal  injuries,  see  "Carriers,"  gg  10,  11: 

"Efighways,"  g  2:    "Master  and  Servant,"  g 

12;    "Municipal  Corporations."  g  6. 
On  bill  or  note,  see  ''Bills  and  Notes."  g  6. 
On  insurance  policy,  see  "Insurance,"    *  " 
To  set  aside  fraudulent  conveyance,  aee 

alent  Conveyances,"  g  3. 


"Fraud- 


Trial  of  criminal  prosecution*. 

See  "Criminal  Law,"  gg  16-25;  "False  Pre- 
tenses" ;  "Forgery'' ;  "Homicide,"  g  6 ;  "Lar- 
ceny," g  2;    "Rape."  g  I. 

For  enticing  away  servant,  see  "Master  and 
Servant,"   §   14. 

*P«lmi  aBaAtated.    So*  syUabua. 
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For  offense  against  labor  contract  law,  see  "Mas- 
ter and   Servant,"  {  2. 

For  offense  against  liquor  law,  see  "Intoxicatinc 
Liquors,"  {  6. 

I   1.    Oonrse  mnA  eondnet  of  trl»l  la  cea- 
«ral. 

•To  entitle  defendant  in  an  action  for  breach 
of  contract  to  the  opening  and  conclusion  of 
the  argument  he  must,  before  the  introduction 
of  any  evidence,  admit  facts  authorizing  a  ver- 
dict for  plaintiff. — Crankshaw  v.  Scbweizer  Mfg. 
Co.  (Ga.  App.)  222. 

*Wliere  a  compliance  with  warranties  was 
essential  to  recovery  on  a  contract,  and  defend- 
ant alleged  a  breach,  he  was  not  entitled  to 
open  and  close. — Crankshaw  v.  Schweizer  Mfg. 
(%.  (Ga.  App.)  222. 

*A  partial  plea  of  justification  will  not  entitle 
defendant  in  slander  to  open  and  conclude. — 
Taylor  v.  Chambers  (Ga.  App.)  369. 

*To  entitle  defendant  to  open  and  conclude, 
he  must  admit  in  his  pleadings  sufficient  facts 
to  authorize  a  verdict  for  the  amount  claimed. — 
E.  Van  Winkle  Gin  &  Machine  Works  v.  Pitt- 
man  (Ga.  App.)  379. 

*Oral  admissions  by  defendant  held  insuffi- 
cient to  entitle  him  to  open  and  close. — B.  Van 
Winkle  Gin  &  Machine  Works  v.  Pittman  (Ga. 
App.)  379. 

In  an  action  on  a  note  providing  for  attor- 
ney's fees,  an  admission  in  the  answer  as  to 
the  execution  of  the  note,  with  a  denial  as  to 
notice  of  intention  to  sue,  is  insufficient  to  en- 
title defendant  to  open  and  close. — E.  Van  Win- 
kle Gin  &  Machine  Works  v.  Pittman  (Ga. 
App.)  379. 

'Where,  in  an  action  on  a  note  by  a  corpora- 
tion, defendant  admits  the  execution  of  the 
note,  such  admission,  with  the  presumption  of 
corporate  existence,  makes  a  prima  facie  case 
for  plaintiff  entitling  defendant  to  open  and 
close.— E.  Van  Winkle  Gin  &  Machine  Works  v. 
Mathews  (Ga.  App.)  396. 

tWhere,  in  an  action  on  contract,  defendant, 
by  his  pleadings,  admits  a  prima  facie  case  for 
plaintiff,  he  is  entitled  to  open  and  conclude. — 
Stiles  V.  Shedden  (Ga.  App.)  515. 

i  2.    Beeeptlon  of  OTldoaee. 

♦Whether  a  case  shall  be  opened  after  nonsuit 
has  been  made  is  in  the  discretion  of  the  court. 
—Moore  v.  Central  of  Georgia  Ky.  Co.  (Ga. 
App.)  63. 

♦Where  no  objection  is  made  to  evidence  when 
offered,  a  motion  to  strike  it  out  is  properly 
denied.— Lee  v.  Unkefer  (S.  C.)  343. 

t   3.    Argnmenta  mad  eondnot  of  eonnseL 

Remarks  of  counsel  to  jury,  not  introducing 
any  material  fact  not  disclosed  by  the  evidence, 
but  merely  oratorical,  held  not  ground  for  de- 
claring a  mistrial.— Western  &  A.  R.  Co.  v. 
York  (Ga.)  183. 

•Judgment  against  telegraph  company  revers- 
ed for  misconduct  of  plaintiff's  attorney  in  ar- 
gument.—Kirby  V.  Western  Union  Telegraph  C!o. 
(S.  C.)   10. 

I  4.    TsUng  CAM  or  qaestioB  from  Jary. 

Where  there  is  a  conflict  in  the  evidence,  it 
is  error  to  direct  a  verdict. — Hester  v.  Gairdner 
(Ga.)  165. 

That  the  allegations  of  an  amended  petition 
are  different  from  those  of  the  original  petition 
does  not  raise  a  question  of  fact  for  the  jury. 
— Hester  v.  Gairdner  (Ga.)  165. 

•Where  the  evidence  made  out  a  prima  facie 
case,  the  grant  of  a  nonsuit  was  error.— Jen- 
kins V.  Jones  (Ga.)  351. 


•Where  there  was  no  conflict  in  the  evidmce, 
and  it  demanded  a  verdict  for  the  defendant, 
the  court  under  Civ.  Cade  1895,  |  5331,  did  not 
err  in  directing  one. — Brockhan  v.  Hirsch  (Ga.) 
4e& 

•Where  the  uncontradicted  evidence  demanded 
a  verdict  for  defendant,  it  was  not  error  to 
direct  it— Walker  t.  O'Neill  Mfg.  Co.  (Ga.) 
475. 

•Where  plaintiffs  petition  shows  that  in  law 
he  is  not  entitled  to  recover,  it  is  not  an  abuse 
of  discretion  for  the  judge  to  raise  die  question 
and  dismiss  the  action. — Robinson-Hamphr^ 
Co.  V.  Wilcox  County  (Ga.)  644. 

•Perplexing  questions  of  fact  are  for  the  jn- 
ry.— King  Mfg.  Co.  v.  Walton  (Ga.  App.)  115. 

•A  verdict  should  not  be  directed  unless  there 
is  no  issue  of  fact,  or  unless  the  proved  facts 
can  sustain  no  other  finding  than  that  directed. 
—Davis  V.  Kirkland  (Ga.  App.)  209. 

•Where  there  is  any  conflict  as  to  any  mate- 
rial issue,  it  is  error  to  direct  a  TMdict — Davis 
V.  Kirkland  (Ga.  App.)  209. 

•The  decision  of  eve^  issue  of  fact  is  ex- 
clusively for  the  jury.— Davis  y.  Kirkland  (Ga. 
App.)  209. 

•Where  plaintiff's  evidence  supports  the  case 

made  by  the  pleading,  it  is  error  to  direct  a  non- 
suit.— Adams  v.  Haigler  (Ga.  App.)  330. 

•Where  plaintiff's  own  testimony  fairly 
shows  ttiat  he  had  no  cause  of  action,  a  non- 
suit was  properly  granted. — McCook  v.  Dublin 
&  S.  W.  R.  Co.  (Ga.  App.)  491. 

•Plaintiff  having  failed  to  prove  his  case  as 
laid,  the  court  should  award  a  nonsuit,  and,  de- 
fendant having  introduced  no  testimony,  the 
direction  of  a  verdict  in  its  favor  was  error.— 
Caudell  v.  Southern  Ry.  Co.  (Ga.  App.)  689. 

•Upon  a  motion  for  nonsuit,  the  evidence  mnsi 
be  taken  in  its  most  favorable  view  for  plain- 
tiff.—McCaskill  V.  Walker  (N.  O.)  1073. 

•I(  there  is  any  evidence  to  go  to  the  jury, 

Er  if  plaintiff  makes  out  a  prima  facie  case,  a 
onsuit  will  not  be  granted.— Jonesville  M^  Co. 
V.  Southern  Ry.  (S.  C.)  422. 

•Where  a  party  has  in  his  possession  evidence 
which  would  render  certain  a  fact  material  to 
hix  success,  otherwise  left  in  doubt,  and  be 
withholds  such  evidence,  the  court  on  demur- 
rer to  the  evidence  introduced  hy  his  adversary 
will  presume  the  fact  was  against  him. — 
Kirchner  ▼.  Smith  (W.  Va.)  614. 

i  6.    laatraotloas    to    Jarjr^-Provlaee    of 
oonrt  aad  Jnry  la  goaoral. 

•A  requested  chai;^e  held  objectionable  as  con- 
taining an  intimation  of  opinion  as  to  the 
amount  of  proof  necessary  to  overcome  a  rebut- 
table presumption. — Vickers  v.  Hawkins  (Ga.) 
44. 

•A  positive  affirmation  by  the  trial  judge  of 
a  statement  of  counsel  that  a  given  fact  would 
be  evidence  of  another  held  error. — Georgia  Ry. 
&  Electric  Co.  v.  Baker  (Ga.  App.)  88. 

An  instruction  in  an  action  against  a  car- 
rier for  damage  to  goods  shipped  held  not  er- 
roneous as  being  an  expression  of  opinion  that 
the  carrier  was  liable. — Georgia  S.  ft  F.  Ry. 
Co.  V.  Barfield  (Ga.  App.)  236. 

•An  instruction  assuming  that  certain  acts 
or  omissions  not  directly  made  so  by  law  are 
or  are  not  negligence  is  erroneous. — Atlanta  & 
B.  A.  L.  Ry.  V.  McManus  fOa.  App.)  25a 

A  request  to  charge  held  properly  refused  as 
erroneously  assuming  that  the  evidence  disclosed 
an  unexplained  falling^ of  an  engine  rod  by 
which  plaintiff  was  injured. — Horton  v.  Sea- 
board Air  Line  Ry.  (N.  C.)  993. 


*Polat  aaaotatod.    See  srUabas. 
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*Mere  failnre,  in  inatmcting  the  jury,  to  give 
the  definitions  of  such  words  as  "delivery"  and 
"delivered,"  is  not  cause  for  a  new  trial. — Cor- 
dele  Saah,  Door  ft  Lnmber  Co.  y.  Wilson  Lum- 
ber Co.  (Ga.)  880. 

It  is  error  to  omit  to  charge  the  principles  of 
law  applicable  to  proper  contentions  of  either 
party  authorised  by  the  pleadings  and  sustalu- 
td  by  the  evidence. — Georgia  Ry.  ft  Electric  Co. 
T.  Baker  (Ga.  App.)  88. 

*Where,  in  an  action  by  a  railway  employ^ 
for  personal  injuries,  the  principle  of  law  con- 
Uined  in  Glv.  Code  1895,  |  3830.  was  distinct- 
ly raised,  it  was  reversible  error  not  to  give  this 
law  in  charge.— Seaboard  Air  Line  Ry.  y.  Bos- 
tock  (Ga.  App.)  136. 

*An  instruction  as  to  impeachment  of  a  wit- 
ness held  substantially  correct.— Atlanta  &  W. 
P.  R.  Co.  V.  Hudson  (Ga.  App.)  BOO. 

*It  is  error  to  refuse  a  special  instruction 
asked  as  to  a  particular  phase  of  the  case  pre- 
sented by  the  evidence.— Patterson  y.  North 
Carolina  Lumber  Go.  (N.  C.)  437. 

t   7.    ^^  Totmt    >«qiilaites,     and     anfl- 
«leB«y. 

Where  the  evidence  in  foreclosure  showed 
that  plaintiff  was  president  of  the  corporation 
mortgagor  without  controversy,  the  court 
should  not  so  have  charged  as  to  leave  the  jury 
with  the  impression  that  it  was  an  open  ques- 
tion.— Nelson  v.  Spence  (Ga.)  697. 

Where  the  judge  begins  his  instmctioois: 
"Now,  in  this  case,  I  charge  you,"  etc.— the  use 
of  die  words,  "in  this  case/'  neld  not  calculated 
to  mislead  the  jury  into  believing  that  the  only 
issue  in  the  case  is  the  one  then  referred  to. — 
Wrigbtsville  ft  T.  R.  Co.  v.  Gornto  (Ga.)  769. 

If  the  court  correctly  instructs  as  to  the  law 
applicable  to  the  issues,  failure  to  "affirmative- 
ly state  the  contention  of  the  parties  is  not 
cause  for  a  new  trial.— Wrigbtsville  ft  T.  B.  C!o. 
T.  Gornto  (Ga)  769. 

An  instruction  that  the  Supreme  C!onrt  had 
passed  upon  the  fact  that  the  acts  set  out  in 
the  declaration  made  a  case  in  court  held  erro- 
neous.— Georgia  Ry.  ft  Electric  Ca  v.  Baker 
(Ga.  App.)  & 

The  court  should  not  single  out  one  of  several 
iaauea  and  inatmct  that  it  is  the  main  issue, 
to  be  determined  by  the  evidence  of  witnesses 
who  testifled  on  the  stand,  where  material  docu- 
mentary oyidence  was  introduced. — Stiles  y. 
Shedden  (Ga.  App.)  515. 

'Misleading  instructions  should  not  be  given. 
— Stiles  y.  Shedden  (Ga.  App.)  515. 

'Instruction  held  erroneous  as  to  charge  on 
the  facts.- Tarborough  v.  Southern  Ry.  (S.  C.) 
930. 

'Instructions  as  to  preponderance  of  evidence 
in  a  civil  action  held  not  misleading. — Horn  y. 
Southern  Ry.  (S.  C.)  963. 

*An  instruction  must  not  call  special  atten- 
tion to  a  part  only  of  the  evidence,  and  the 
fact  which  It  tends  to  prove,  and  disregard  oth- 
er evidence  relative  to  the  issue.— Douglas  I^uid 
Co.  y.  T.  W.  Thayer  O).  (Va.)  1101. 

§   8.    — ^  ApplleabUtty  to  pleadlnsa  And 
•vldeBoe. 

*The  submission  to  the  jury  of  matters  not 
within  the  issues  is  error.— Humphreys  v.  Smith 
(Ga.)  26. 

It  is  error  to  submit  to  the  jury  matters  not 
within  the  issues.— McGregor  v.  Battle  (Ga.)  28. 

•Where  there  is  no  evidence  on  which  a  re- 
covery for  a  particular  element  of  alleged  dam- 
ages could  lawfully  be  made,  the  judge  should 


not  submit  the  question  to  the  jury.— Southern 
Ry.  Co.  V.  Broughton  (Ga.)  470. 

'Failure  to  present  to  the  jury  a  contention 
not  pertinent  to  any  issue  is  not  cause  for  a 
new  trial. — Cordele  Saah,  Door  ft  Lumber  CSo. 
V.  Wilson  Lumber  Co.  (Ga.)  860. 

'Defendant  cannot  complain  that  an  abstract 
principle  of  law  pertinent  to  the  issue  was  not 
given  in  charge,  where  the  court  made  clear 
the  specific  application  of  the  principle. — Crank- 
■haw  V.  Schweizer  Mfg.  Co.  (ula.  App.)  222. 

'Where  one  of  the  issues  was  no  contract  or  a 
certain  definite  contract,  charges  applicable  to 
the  nature  of  a  contract  which  had  not  been 
shown  to  exist  were  properly  refused. — Virginia 
Bridge  ft  Iron  Co.  v.  Crafts  (Ga.  App.)  822. 

'The  charge  should  be  applicable  to  the  issues 
presented.— Virginia  Bridge  ft  Iron  C!o.  v.  Crafts 
(Ga.  App.)  322. 

'Instructions  inapplicable  to  the  pleadings 
and  the  evidence  should  not  be  given. — Stiles 
V.  Shedden  (Ga.  App.)  515. 

Where  an  answer  denies  title  to  the  land  in 
controversy  in  plaintiff  and  also  sets  up  adverse 
possrssion,  it  is  proner  to  refuse  to  chnrge  only 
on  the  question  of  adverse  possession. — Langston 
V.  C!othran  (S.  C.)  956. 

*A  request  to  charge  is  properly  denied,  where 
there  is  no  evidence  on  which  to  base  it. — 
Langston  y.  (}othran  (S.  C.)  956. 

*In  a  suit  involving  a  location  of  the  bound- 
ary line  between  tracts  as  partitioned  among 
the  heirs  of  a  decedent,  an  instruction  held  er- 
roneous because  ignoring  certain  fax:ts.— Douglas 
Land  Ck).  y.  T.  W.  Thayer  Co.  (Va.)  1101. 

i    0>  ^^  Regvests  or  prATors. 

In  the  absence  of  written  request,  it  is  not 
error  to  omit  to  charge  on  the  subject  of  im- 
peachment of  witnesses. — Brown  v.  McBride 
(Ga.)  702. 

'Held  not  error  to  fall  to  charge  that  de- 
ceased was  under  the  duty  of  exercismg  ordinary 
care  before  entering  the  crossing  when  such  in- 
struction is  not  requested  in  writing.— Wrigbts- 
ville ft  T.  B.  Co.  V.  Gornto  (Ga.)  7^. 

Failnre  to  charge  that,  if  the  negligence  of  de- 
ceased and  that  of  the  railroad  were  equal,  plain- 
tiff could  not  recover,  was  not  cause  for  new 
trial,  no  request  therefor  having  been  made. — 
Wrighteville  ft  T.  R.  Co.  v.  Gornto  (Ga.)  760. 

*In  the  absence  of  a  request  for  more  specific 
Instructions,  a  charge  in  general  terms  as  to  a 
presumption  of  negligence  arising  from  proof 
of  damage  by  fire  from  an  engine  held  not 
ground  for  a  new  trial.— Southern  By.  Co.  v. 
Thompson  (Ga.)  1044. 

*In  an  action  for  killing  stock  in  the  al>sence 
of  written  request,  failure  to  instruct  as  to 
"ordinary  and  reasonable  care  and  diligence" 
held  not  error.— Atiantic  &  B.  Ry.  C!o.  v.  Smith 
(Ga.  App.)  542. 

*It  is  not  error  to  refuse  a  written  request 
to  charge,  where  so  far  as  it  is  sound  it  is  cov- 
ered by  the  general  charge.— Davidson  &  Grin- 
stead  y.  Waxelbaum  ft  Bro.  (Ga.  AppO  687; 
Same  v.  Waxelbaum  Co.  (Ga.  App.)  688. 

A  general  exception  to  a  charge  as  not  suffi- 
ciently full  as  to  the  distinction  between  a  cor- 
poration and  a  partnership,  and  not  setting 
forth  a  contention  of  defendant,  presents  no 
question  on  a  writ  of  error.— Davidson  &  Grin- 
stead  y.  Waxelbaum  ft  Bro.  (Ga.  App.)  687; 
Same  y.  Waxelbaum  Co.  (Ga.  App.)  688. 

'Defendant's  request  to  charge  held  covered 
by  Instructions  given.— Horton  y.  Seaboard  Air 
Line  Ry.  (N.  C.)  993. 
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'Failure  to  Instmct  not  to  regard  eyidence  as 
to  wealth  of  telegraph  company  in  action  for 
nondelivery  of  message  held  not  reversible  er- 
ror.—Smith  v.  Western  Union  Telegraph  Co.  (S. 

a)  a. 

'Where  the  Judge  gave  a  charge  in  eeneral 
and  comprehensive  terms  covering  the  law  of 
the  case  and  no  requests  were  made  for  a  more 
definite  statement  thereof,  no  error  is  shown. — 
Uempsey  v.  Western  Union  Telegraph  Co.  (S. 
C.)  9. 

•Defendant  could  not  object  that  the  instruc- 
tions given  were  general  principles  of  law, 
where  no  specific  instructions  were  requested. — 
Rochester  ▼.  Bull  (S.  C.)  766. 

*It  is  not  error  to  refuse  a  requested  charge 
covered  by  the  general  charge. — Thompson  v. 
Seaboard  Air  Line  Ry.  (S.  C.)  10»4. 

{  10.  ^—  Oomstmotloii  and  operation. 

*Aii  exception  to  an  excerpt  from  the  charge 
because  of  incompleteness  is  not  good  where 
the  incompleteness  is  supplied  by  the  context. 
— Spence  v.  Morrow  (Oa.)  356. 

The  court  having  properly  charged  that  the 
power  of  the  court  to  grant  relief  by  reforma- 
tion of  an  instrument  for  mistake  is  exercised 
with  caution,  that  the  court  subsequently  in- 
structed that  plaintiff  must  prove  oy  a  pre- 
ponderance of  evidence  that  such  mistake  had 
been  made  in  order  to  overcome  the  prima  facie 
presumption  arising  on  the  face  of  the  instru- 
ment was  not  error  requiring  a  new  trial. — 
Nelson  v.   Spence  (Oa.)  697. 

*An  erroneous  instruction  is  not  rendered 
harmless  by  a  sulwequent  instruction  stating 
correctly  the  law,  unless  the  court  so  plainly 
instructs  the  jury  that  it  cannot  be  confused 
and  misled.— Atlanta  &  B.  A.  L.  Ry.  v.  Mc- 
ManuB  (Ga.  App.)  258. 

Where,  in  an  action  to  recover  damages  for 
changing  the  grade  of  a  street,  the  court  in- 
structed as  to  the  measure  of  damages,  there 
was  no  material  error  in  failing  to  charge  that 
any  enhanced  value  should  be  set  off  against  the 
damages  proved. — City  of  Macon  v.  Daley  (Ga. 
App.)  540. 

The  omission  to  give  an  instruction  under  the 
instructions  given  held  immaterial.— Schofleld 
▼.  liittle  (Oa.  App.)  666. 

*An  instruction  that  ponitive  damages  could 
be  awarded  for  failure  to  deliver  a  telegram  is 
not  reversible  error,  when  followed  by  an  in- 
struction that  it  could  only  be  given  on  proof 
of  willfulness. — Dempsey  v.  Western  Union  Tel- 
egraph Co.  (S.  C.)  $. 

*In  an  action  for  injuries  to  plaintiff's  wife 
by  the  alleged  negligence  of  defendant's  chauf- 
feur, an  instruction  that,  if  negligence  of  the 
agent  in  charge  of  the  automobile  caused  the 
injury,  the  principal  would  be  liable,  was  not 
objectionable  for  failure  to  charge  only  for  in- 
juries proximately  caused  by  the  agent's  neg- 
ligence.—Rochester  V.  Bull  (8.  C.)  766. 

*An  instruction  in  an  action  for  personal 
injuries  as  to  punitive  damages  A  eld  not  erro- 
neous.—Horn  V.  Southern  Ry.  (S.  C.)  963. 

*An  instruction  that  plaintiff  could  not  re- 
cover without  aflirmatively  proving  by  the  pre- 
ponderance of  evidpnrp  thnt  her  injury  was  due 
to  the  negligence  of  defendant  was  not  mislead- 
ing.—Horn  V.  Soutbem  By.  (S.  C.)  968. 

ill.   Verdlet. 

*A  verdict  finding  for  plaintiff  as  damages  a 
certain  sum,  including  costs,  is  not  void  for  un- 
certainty, though  it  IS  without  the  province  of 
the  jury  to  determine  the  question  of  costs. — 
Southern  Ry.  Co.  v.  Oliver  &  Morrow  (Ga. 
App.)  244. 


No  particular  form  is  required  in  the  submisr 
sion  of  issues  to  the  jury,  and  if  the  issues  sub- 
mitted substantially  present  the  issues  as  rais- 
ed by  the  pleadings,  it  is  sufficient. — Ormond 
T.  Connecticut  Mnt.  Life  Ins.  Co.  (N.  0.)  997. 

*In  an  action  for  tort,  a  verdict  for  plain- 
tiff "for  punitive  damages"  was  not  illegal  be- 
cause excluding  the  idea  of  actual  damages. — 
Fields  V.  Lancaster  Cotton  Mills  (S.  C.)  008. 

S 12.  WaiTor  and   eorreetton  of  Izregw- 
Uurltles  and  errors. 

Failure  of  the  jury  to  obey  a  direction  of 
the  court  with  reference  to  the  return  of  their 
verdict  held  waived  by  counsel's  failure  to  ob- 
ject thereto  before  the  verdict  was  received,  if 
they  had  knowledge  of  the  facts.— Robert  R. 
Sizer  &  Co.  v.  O.  T.  Melton  ft  Sons  (Ga.)  1055. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Attachment,"  i  5;   "Bzecution,"  S  3. 

TROVER  AND  CONVERSION. 

Joinder  of  causes  of  action  for  breach  of  c<hi- 
tract  with  action  for  conversion,  see  "Action," 
i  2. 

TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTEES. 

In  bankruptcy,  see  "Bankruptcy,"  S  3. 
Limitations  against,  as  bar  to  action  by  cestui 
que  trust,  see  "Limitation  of  Actions,"  f  3. 


see    ^V<^■ 


TRUSTS. 

Combinations   to   monopolise   trade, 
nopolies,"  i  1. 

Reference  in  suit  involving  trust  relations,  see 
"Reference,"  f  1. 

Trust  deeds,  see  "Chattel  Mortgages";    "Mort- 
gages." 

I   1.    Creatloa,  ezistenoe,  and  vallditT. 

Where  a  wife  acknowledged  holding  the  title 
to  land  purchased  with  money  furnished  by  ber 
husband  and  thereby  created  an  express  trust 
in  his  favor,  limitations  did  not  run  against 
his  right  to  enforce  the  trust  until  her  dis- 
avowal of  its  existence.— Dixon  v.  Dixon  (N. 
C.)  604. 

*A  grantee  in  a  conveyance  of  real  estate 
field  a  trustee  ex  maleficio  for  the  benefit  of  a 
third  person. — Virginia  Pocahontas  Coal  Co. 
V.  Lambert  (Va.)  561. 

i  X.     GonstrmettoB  and  operattva. 

*A  trust  held  an  active  and  not  a  passive 
trust.— Webb  v.  Borden  (N.  C.)  1083. 

•Trust  deed  construed,  and,  if  necessarv  to  ef- 
fectuate the  intention  of  grantor,  held,  that  a 
certain  clause  mifiht  be  transirased  and  placed 
first  in  the  deed.— Pope  ▼.  Patterson  (S.  C!)  »45. 

•Trust  deed  construed,  and  intention  of  grant- 
or held  not  to  be  to  vest  the  legal  title  in  the 
beneficiaries  on  the  execution  of  the  deed,  but 
to  vest  the  same  in  the  trustee  until  a  sale  on 
grantor's  request  or  his  death;  and,  it  being 
tile  duty  of  the  trustee  to  convey  on  grantor"* 
request,  the  statute  of  uses  did  not  execute  the 
use.— Pope  V.  Patterson  (S.  C.)  945. 

•Where  an  estate  of  real  property  is  conveyed 
to  the  use  of  another,  and  no  duty  imposed  on 
the  trustee,  by  operation  of  the  statute  of  uses 
such  estate  passes  to  the  cestui  que  trust;   but. 
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where  the  trrutee  haa  a  duty,  the  legal  title  re- 
mains in  him.— Pope  v.  Pattereon  iS.  C.)  946. 

UNDISCLOSED  AGENCY. 

See  "Castoma  and  Usages." 

USAGES. 

See  "Principal  and  Agent,"  |  & 

USURY. 

i    1.     ITmrleoa    eontraeta    aad    transae- 
tioaa. 

The  power  of  sale  in  a  mortgage  is  not  ren- 
dered void  because  the  debt  sought  to  be  secur- 
ed is  infected  with  uanry.— Payton  v.  McPhaul 
(Ga.)  50. 

VACATION. 

Of  attachment,  see  "Attachment,"  I  4. 
Of  judgment,  see  "Judgment,"  ||  1,  4. 

VAGRANCY. 

*That  a  party  is  black  and  ragged  and  asleep 
at  night,  and  has  not  worked  for  four  days, 
thongn  he  has  no  money,  will  not  authorize  a 
conviction  for  vagrancy.— Oainer  v.  State  (Ga. 
App.)  296. 

•Where  defendant  convicted  of  vagrancy  under 
Act  1905,  p.  110,  par.  8,  was  a  minor,  and  her 
father  was  able  to  support  her,  a  verdict  of 
guilty  was  not  warranted.— Turner  t.  State 
(Ga.  App.)  492. 

VARIANCE 

Between  pleading  and  proof  in  civil  actions,  aee 
"Pleading,"  |  6. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  "Indictment  and  Information," 
S  4u 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Right  of  purchaser  of  equity  of  redemption  as 
aifecting  right  of  subrogation,  see  "Subro- 
gation." 

Sales  by  or  to  broker,  see  "Brokers."  {  2. 

Sales  on  iMrtition,  see  "Partition,"  g  1. 

Specific  performance  of  contract,  see  "Si)ecific 
Performance." 

Subsequent  conveyance  by  vendor  as  cause  of 
action  ex  delicto,  see  'TTorts." 

S    1.    Ooaatraetloa  aad  opeTatioa  of  eoa- 
traot. 

In  an  action  to  recover  for  an  excess  of  land 
conveyed  founded  on  a  claim  of  mutual  mistake 
as  to  the  quantity  thereof,  the  uncontradict- 
ed evidence  of  grantee  held  su£Scient  to  over- 
come the  presumption  that  the  sale  was  by  the 
acre,  and  to  show  that  the  quantity  did  not  in- 
fluence the  price  paid  for  the  land.— Emerson 
V.  Stratton  (Va.)  577. 

•A  sale  of  real  estate  where  the  quantity  's 
referred  to  in  the  contract  and  the  language 
does  not  plainly  indicate  that  the  parties  in- 
tend a  sale  in  gross  will  be  presumed  until  the 
contrary  is  shown  to  be  a  sale  by  the  acre.— 
Emerson  v.  Stratton  (Va.)  577. 

*That  the  purchase  money  for  land  is  not  an 
equi  multiple  of  the  number  of  acres  is  at 
least  persuasive  evidence  that  the  rontrnot  was 
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not  by  the  acre.- 
577. 

t   2.    lUshta    and    UablUtlea   of    parties. 

•In  a  contest  between  the  donee  under  a  deed 
of  gift  and  a  bona  fide  purchaser  from  the  exec- 
utor of  the  donor,  under  a  power  of  sale  in  a 
will,  without  notice  of  the  voluntary  deed,  pref- 
erence is  to  be  given  to  the  deed  from  the  ex- 
ecutor.—Cuibreath  T.  Martin  (Oa.)  832. 

i   3.    Remedies  of  Tendor. 

It  was  not  good  ground  for  affidavit  of  il- 
legality that,  after  Judgment  rendered,  the  land 
had  boen  conveyed  by  the  payee  of  a  note,  who 
held  the  legal  title  thereto,  to  the  maker  in  oi' 
der  that  execation  might  be  levied  thereon  as  the 
latter's  property,  in  accordance  with  Civ.  Code 
1895,  8  5432.— Stocking  v.  Moury  (Ga.)  712. 

Plaintiffs'  remedy  to  enforce  a  sale  under 
their  vendor's  lien  held  to  be  only  by  motion  in 
the  cause.— Williams  v.  McFadyen's  Adm'r  (N. 
C.)  1006. 

Where,  on  a  sale  of  land  by  the  acre  by 
mutual  mistake  in  the  estimated  quantity  more 
land  is  included  than  supposed,  vendor's  recov- 
ery must  be,  in  the  first  instance,  against  his 
vendee.— Emerson  v.  Stratton  (Va.)  577. 

VENUE. 

Of  action  against  foreign  corporation,  see  "Cot- 

porations,"  {  4. 
Of  action  for  personal  injuries,  see  "Railroads," 

Of  criminal  prosecutions,  see  "Criminal  Law," 

i  3. 
Weight  and  sufficiency  of  evidence  to  establish, 

see  "Criminal  Law,"  {  15. 

f    1.    Nature   or   anbjeot   of  action. 

A  defendant  as  to  whom  the  venue  is  proper 
held  uot  entitled  to  complain  as  to  the  propriety 
of  the  venue  as  to  another  defendant.— Allen- 
Fleming  Co.  v.  Southern  Ry.  Co.  (N.  C.)  793. 

•Under  Revisal  1905.  8  423,  held  a  defendant 
cannot  have  an  action  dismissed  because  brought 
in  the  wrong  county.— Allen-Fleming  Co.  v. 
Southern  Ry.  Co.  (N.  0.)  793. 

3    2.    Change  of  venne  or  place  of  trial. 

A  railroad  company  which  has  agreed  to  de- 
liver goods  to  a  connecting  carrier,  and  does  de- 
liver a  portion,  the  remainder  beiuR  lost,  may 
be  sued  for  the  shortage  in  the  county  in  which 
it  undertook  to  deliver  to  the  connecting  car- 
rier.—Askew  &  (3o.  v.  Southern  Ry.  Co.  (Ga. 
App.)  242. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 

In  civil  actions,  see  "Trial,"  8  11. 

Operation  and  effect  as  curing  defects  in  plead- 
ing, see  "Indictment  and  Information,"  i  5; 
"Pleading,"  8  7. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8  16. 

Setting  aside,  see  "New  Trial,"  8  1. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  8  4. 

VICE  PRINCIPALS. 

See  "Master  and   Servant,"  8  7. 

VILLAGES. 

See  "Municipal  Corporations." 
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WAIVER. 

See  "Estoppel." 

Of  tort  to  ine  on  contract,  see  "Action,"  |  1. 

Of  ob/eetion*  to  particular  aott,  imtrumenti, 
or  proceeding*. 

See  "Indictment  and  Information,"  §  6 ;  "Plead- 
ing," §  7. 

Error  waived  in  appellate  court,  see  "Appeal 
and  Error,"  §  la 

Objections  to  irregularities  in  criminal  prosecu- 
tion, see  "Criminal  Law,"  1 25. 

Objections  to  verdict,  see  "Trial,"  {  12. 

Of  righti  or  remedie*. 
Challenses  to  juror,  see  "Jury,"  g  2. 
Defects  in  parties,  see  "Parties,"  §  3. 
Right  to  forfeit  insurance,  see  "Insurance,"  H 

4,  10. 
Warranty  of  goods  sold,  see  "Sales,"  {  6. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Delivery  of  warehouse  receipts  as  delivery  of 
articles  sold,  see  "Sales,"  {  4. 

WARNING. 

To  servant,  see  "Master  and  Servant,"  $  6. 

WARRANT. 

Arrest  without,  see  "Arrest,"  I  2. 

Distress  warrants,  see  "Landlord  and  Tenant," 

§3. 
Possessory  warrant,  see  "Possessory  Warrant" 
Search  warrant,  see  "Searches  and  Seizures." 

WARRANTY.    . 

On  sale  of  goods,  see  "Sales,"  f §  6,  & 

WATERS  AND  WATER  COURSES. 

Care  required  as  to  reservoirs  near  highway, 

see  "Negligence." 
Exercise  of  power  of  eminent  domain  by  water 

company,  see  "Eminent  Domain,"  i  1. 

{    1.     Snrfaee  waters. 

'Facts  held  to  constitute  an  unauthorised 
diversion  of  surface  water  onto  the  land  of  an- 
other.—Briscoe  V.  Parlcer  (N.  C.)  443. 

*One  onto  whose  land  surface  water  is  di- 
verted held  entitled  to  sue  for  damages,  and  not 
to  be  limited  to  remedy  of  Revisal  1905,  {  3983. 
—Briscoe  v,  Parlser  (N.  C.)  443. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways" ;   "Municipal  Cor- 
porations," {(  5,  6. 

WEAPONS. 

Arrest  for  oSense  against  law  prohibiting  carry- 
ing of  concealed  weapons,  see  "Arrest,"  f  2. 

Competency  of  evidence  in  prosecution  for  car- 
rying concealed  weapons,  see  "Criminal  Law," 
i  8. 

Province  of  court  and  jury  in  prosecution  for 
carrying  weapons,  see  "Criminal  Iaw,"  §  20. 


Use  of  in  commission  of  homicide,  see  "Homi- 
cide," i  a 

Evidence  necessary  to  sustain  a  conviction  for 
shooting  on  a  pabiic  highway,  in  violation  of 
Pen.  Code  1895,  8  508,  defined.— Ferguson  v. 
State  (Ga.  App.)  67. 

*A  person  who  has  a  pistol  in  his  pocket 
so  that  those  standing  with  full  view  cannot  see 
it  is  not  carrying  it  in  that  open  manner  con- 
templated by  Pen.  Code  1805,  I  341.— Brown  t. 
State  (Ga.  App.)  549. 

WELLS. 

Oil  or  gas  wells,  see  "Mines  and  Minerals,"  S  & 

WHARVES. 

Custom  as  to  imposition  of  wharfage  charges, 

see  "Customs  and  Usages." 
Delivery  by  vessel  of  goods  at,  see  "Shipping," 

5  1. 
Larceny  from,  see  "Larceny,"  |  2. 

*A  riparian  owner  has  a  right  to  erect  and 
maintain  wharves  subject  to  Revisal  1905,  | 
1696,  declaring  that  navigation  sliall  not  be 
obstructed,  etc.— Blddick  v.  Dunn  (N.  C)  439. 

*A  wharfinger  is  entitled  to  make  a  charge  for 
the  use  of  his  wharf.— Riddick  v.  Dunn  (N.  O.) 
439. 

WIDOWS. 

Dower,  see  "Dower," 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution,"  {  2. 

WILLS. 

See   "Descent  and  Distribution";     "Executors 

and  Administrators." 
Construction     and     execution    of     trusts,     see 

"Trusts." 

f   1.    Tastamentary  oapaeliy. 

*In  an  application  for  probate  of  will  in  sol- 
emn form,  where  the  sanity  of  the  testator  is 
at  issue,  nonezi>ert  witnesses  can  testify  as 
to  the  condition  of  testator's  mind  after  stat- 
ing the  facts  on  which  they  base  their  opinion. 
—Brown  v.  McBride  (Ga.)  702. 

S  S.   Beavlsltea  and  ▼alidity. 

A  will  18  properly  executed  if  signed  by  the 
testator,  and  after  that  he  adjnowledges  to 
three  subscribing  witnesses  that  be  signed  it, 
and  thereupon  tiie  three  witnesses,  in  his  pres- 
ence, sign  as  witnesses. — Brown  y.  McBride 
(Ga.)  702. 

8    3.    Probate,  estabUslunent,  and  aanitl- 
ment. 

'There  is  no  law  for  probating  a  copy  of  a 
will,  unless  it  has  I>een  lost  or  destroyed  after 
the  death  of  the  testator  or  without  his  con- 
sent.—Godwin  V.  Godwin  (Ga.)  652. 

The  residence  of  testator  at  the  time  of  his 
death  gives  under  Civ.  Code,  8  3279,  jurisdiction 
to  the  ordinary  of  that  county  to  probate  the 
will.— Godwin   v.   Godwin   (Ga.)    652. 

*If  the  propounder  shows  that  it  is  the  sig- 
nature of  the  testator,  who  was  competent  to 
read  and  write,  and  the  execution  of  the  will, 
it  would  carry  the  burden  of  proof  so  far  as 
his  knowing  tne  contents  of  the  will  was  con- 
cerned.—Brown  V.  McBride  (Ga.)  702. 

*On  an  application  to  prove  a  will  in  solemn 
form,  it  is  not  error  to  exclude  letters  of  ad- 
ministration and  bond  of  the  administrator  in 
n  proceeding  for  administration  on  the  estate 
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of  the  deceased  before  the  will  was  offered  for 
probate.— Brown  t.  McBride  (Ga.)  702. 

*Wh«re  on  provinc  will  in  solemn  form,  one 
of  the  sabscribinft  witnesses  is  absent,  it  is  com- 

E stent  to  prove  his  sigoature,  after  proTing  that 
e  Is   inaccessible.— Brown   v.   McBride  (Ga.) 
708. 

'BTidence  htUd  sufficient  to  show  due  execu- 
tion of  will  offered  for  probate. — Brown  t.  Mc- 
Bride (Ga.)  702. 

The  propoaader  of  a  will  must  produce  all  the 
witnesses  to  the  will,  unless  they  are  dead,  or 
out  of  the  jurisdiction,  and  if  they  show  a 
diligent  effort  to  locate  a  witness,  and  that 
they  cannot  find  him,  it  is  a  sufficient  account- 
ing for  Ills  absence.- Brown  v.  McBride  (Oa.) 

I  4.     Oonstnotloa. 

*A  derise  of  a  life  estate  will  not  be  enlarged 
into  a  fee  simple  estate  by  the  general  language 
of  a  snbeequent  item.— Kimbrough  t.  Smith 
<Oa.)  28. 

•Where  the  ambiguity  in  a  will  is  latent, 
parol  testimony  is  admissible  to  reach  a  cor- 
rect conclusion.— Jennings  v.  Talbert  (8.  O.) 
420. 

*Patent  ambiguity  in  will  construed.— Jen- 
nings T.  Talbert  (S.  0.)  420. 

'Latent  ambiguity  in  a  will  defined.— Jennings 
T.  Talbert  (S.  C.)  420. 

*Devise  in  will  construed  and  held  to  convey 
«  legal  estate.— Jennings  v.  Talbert  (8.  G.)  420. 

'Will  construed,  and  Children  of  the  first  mar- 
riage of  testator  held  not  entitled  to  share  in 
the  ranalnder  after  the  widow's  life  estate: 
the  same  going  to  the  children  of  the  second 
marriage,  of  whom  only  those  who  survived  the 
widow  were  entitled  to  take.— Gooper  t.  Cooper 
<S.  a)  050. 

Where  the  persons  who  are  to  take  nnder  a 
will  are  uncertain,  as  where  it  depends  on  who 
shall  survive  a  life  tenant,  the  remainder  is  not 
onlv  contingent,  but  nontransmissible. — Cooper 
V.  Cooper  (8.  C.)  950. 

*Will  construed,  and  testator's  children  Aeld 
to  have  taken  vested  interests  which  at  their 
death  passed  to  their  heirs  at  law.— Roberts  t. 
Herron  (S.  G.)  968. 

•A  court  of  equity  held  without  jurisdiction 
of  a  bill  to  construe  a  will,  devisees  under  such 
will  obtaining  purely  legal  titles,  and  the  con- 
struction of  wills  not  being  of  itself  a  ground 
of  equity  jurisdiction.— Hart  v.  Darter  (Va.) 
590. 

Words  of  mrvivorship  in  will  held  to  be  con- 
strued according  to  their  usual  expectation  un- 
less a  different  meaning  plainly  appears,  and 
will  be  referred  to  the  event  intended  to  ac- 
complish the  purposes  of  the  testator,  whether 
before,  at,  or  after  his  death.^Dent  ▼.  Pickens 
(W.  Va.)  1029. 

Will  held  to  convey  defeasible  estate  in  fee 
with  estate  limited  thereon  by  executory  devise 
to  other  persons  mentioned.— Dent  r.  Pickens 
(W.  Va.)  1029. 

WITHDRAWAL 

Of  subscription  to  corporate  stock,  see  "Corpo- 
rations," 8  2. 

WITNESSES. 

tS«e  "Depositions" ;    "Evidence." 
Examination    of    in   criminal    prosecution,    sett 
"Criminal  Law,"  §  17. 


Experts,  see  "Evidence,"  {  10. 
Opinions,  see  "Evidence,"  i  10. 
Testimony  of  acoompiicea,  see  "Criminal  Law," 
118. 

t   1.    Atteadanee,    prodvetioii    of    doon- 
aaoata,  and  eompensatlon. 

Where  papers  are  produced  under  a  subpoena 
duces  tecum  and  used  in  evidence  l>efore  an  audi- 
tor, the  auditor's  rulings  as  to  the  sufficiency 
of  the  Bubpcena  are  immaterial.— Robert  R.  Sizer 
&  Co.  V.  G.  T.  Melton  &  Sons  (Ga.)  1055. 

As  a  physician  cannot  t>e  required  to  make 
any  examination  or  preliminary  preparations, 
or  to  listen  to  the  testimony  to  give  his  opin- 
ion as  an  expert,  he  may  for  sucb  services  de- 
mand extra  compensation.— SchoQeid  v.  Little 
(Oa.  App.)  066. 

'Const,  art.  1,  |  18,  giving  to  accused  the 
right  of  compulsory  process  for  witnesses  in  his 
favor,   construed.— State  v.   Pope   (S.   C.)   815. 

Const,  art.  1,  S  18,  relating  to  the  right  of  ac- 
cused to  compulsory  process  for  witness,  held 
sufficiently  complied  with.— State  v.  Pope  (S.  C.) 
816. 

i  2.     CompetonoT. 

The  death  of  the  grantor  of  one  of  the  parties 
to  an  action  held  not  to  render  the  other  party 
or  his  a^ent  incompetent  to  testify  to  independ- 
ent physical  facts  not  involving  any  communica- 
tion or  transaction  with  decedent. — Nugent  v. 
Watkins  (Ga.)  888. 

*A  member  of  a  grand  Jury  who  was  present 
and  beard  the  oath  administered  to  the  bailiff  in 
open  court  was  competent  to  testify  to  the  fact. 
— Ziegler  v.  State  (Ga.  App.)  1066. 

That  decedent  was  in  possession  of  land  when 
he  conveyed  it  to  witness  held  not  a  transaction 
tietween  the  witness  and  decedent.— Langston 
V.  Cothran  (S.  C.)  956. 

'Certain  evidence  held  not  inadmissible  as  a 
violation  of  Code  Civ.  Proc.  1902,  {  400,  re- 
lating to  transactions  with  a  decedent. — Hiang- 
ston  V.  Cothran  (S.  C.)  956. 

One  having  no  interest  in  a  suit  involving  the 
location  of  a  l>oundary  line  held  competent  to 
testify  with  rpspect  to  the  directions  given  him 
as  to  the  runnihg  of  a  line  by  the  genera]  man- 
ager, since  deceased,  of  one  of  the  parties. — 
Douglas  Lend  Co.  v.  T.  W.  Thayer  Co.  (Va.) 
1101. 

•An  attorney  employed  by  two  or  more  per- 
sons to  give  professional  advice  in  a  matter  in 
which  they  are  mutually  interested  can,  on 
litigation  between  them,  be  examined  as  a 
witness  at  the  instance  of  either  as  to  com- 
munications made  when  he  was  acting  as  attor- 
ney for  all.— Kirchner  v.  Smith  (W.  Va.)  614. 

{   3.    Eumlmatloii. 

•Where  a  witness  swears  positively  from  the 
paper,  after  using  it  to  refresh  his  recollection, 
he  must  have  had  personal  knowledge  of  its 
correctness.- Robert  R.  Sizer  &  Co.  v.  G.  T. 
Melton  &  Sons  (Ga.)  1055. 

'A  witness  may  refresh  his  memory  by  the 
use  of  a  written  instrument  or  memorandum 
provided  he  finally  speaks  from  his  recollection 
or  positively  from  the  paper. — Robert  R.  Sizer 
&  Co.  V.  G.  T.  Melton  &  Sons  (Ga.)  1055. 

The  court  in  questioning  a  witness,  must  not 
violate  Civ.  Code  1895,  1  4334,  prohibiting  a 
judge  from  intimating  to  the  jury  his  opinion 
as  to  the  guilt  of  defendant  and  what  has  been 
proved.— Dicks  v.  State  (Ga.  App.)  335. 

I  4.     Oredibility,    Impeachment,    contra- 
diction, and   oorroboration. 

'Where  a  witness  testified  that  testator  was 
of   sound   mind,    and   a    written   contract   ex- 
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ecuted  by  the  witneM  waa  introduced,  wherein 
it  was  recited  that  testator  was  non  compos 
mentis,  the  witness  coald  testify  in  explana- 
tion that  he  did  not  know  the  meaning  of  the 
term.— Brown  v.  McBride  (Ga.)  702. 

*Great  latitude  should  be  allowed  in  cross- 
examination  to  show  bias.— Atlanta  &  B.  A.  L. 
Ry.   T.  McManus  (Oa.  App.)  25& 

*Where  a  witness  on  a  subsequent  trial  con- 
tradicts his  testimony  on  a  former  trial,  he 
may  be  cross-examined  as  to  whether  he  took 
bade  what  he  then  said,  and  whether  he  then 
swore  to  the  truth.— Atlanta  &  B.  A.  L.  Ry. 
T.  McManna  (Oa.  App.)  2S& 

If,  after  an  agency  is  prima  facie  established, 
the  alleged  agent  denies  the  agency,  evidence  of 
his  declarations  is  admissible  to  corroborate 
the  testimony  establishing  the  agency,  and  im- 
peach him  as  a  witness. — Ham  v.  Brown  Bros. 
(Ga.  App.)  316. 

When  accused  is  advised  of  a  particular  con- 
versation with  one  person,  and  gives  his  version 
of  it,  he  may  be  contradicted  by  another  who 
heard  the  conversation,  though  his  name  was 
not  given  by  defendant  as  present  at  the  time.— 
State  V.  Emerson  (S.  O.)  974. 

WORDS  AND  PHRASES. 

"Ambiguity."  see  "Statutes,"  i  5. 
"Bailment,"  see  "Bailment." 
"CJonapiracy,"  see  "Conspiracy,"  {  1. 
"Deliver,"  see  "Telegraphs  and  Telephones,"  {  1. 
•"Dollar."— McDonald  v.  Statfe  (Ga.  App.)  1067. 
"Family,"  see  "Beneficial  Associations.'^ 
"Forgery,"  see  "Forgery." 
"Furniidi,"  see  "Intoxicating  Liquors,"  |  S. 
•"Greenback."— McDonald  v.  State  (Ga.  App.) 

1067. 
"Insult.— Wdfe  t.  Georgia  Ry.  &  Blectric  Co. 

(Ga.  Ah>-)  899. 


"Intoxicating  liquors,"  see  "Intoxicating  Liq- 
uors," i  S. 

"Latent  ambiguity,"  see  "Wills,"  {  4. 

"Lien."- National  Surety  Co.  f.  Medlock  (Ga. 
App.)  1131. 

"Mandamus."  see  "Mandamus,"  I  1. 

"Moderate  speed,"  see  "Collision,"  f  1. 

"Municipality,"  see  "Municipal  Corporations," 

"Pergonal  baggage,"  sc<  "Oarrie^^"  i  18. 
"Property."  see  'T'axation,"  S  2. 
"Public  highway,"  see  "Dmnkarda." 
"Public  roads,"  see  "Drunkards." 
"Return  day,"  see  "Bills  and  Notes,"  J  6. 
"Tippling  hooae."— Kolman  v.  State  (Ga.  App.) 
1070. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

WRITS. 

Particular  v>riU. 
See  "Certiorari" ;    "Execution" ;   "Habeas  Cor- 
pus";    "Injunction";     "Mandamus";     "Pos- 
sessory Warrant";    "Replevin." 
Certiorari  to  justice  of  the  peace,  see  "Justices 

of  the  Peace,"  |  S. 
Si^arch  warrant,  see  "Searches  and  Seizures." 
Writ  of  error,  see  "Appeal  and  Error." 


WRONGS. 

See  "TortB." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant." 
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